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THE CHAIRPERSON'S FOREWORD

The Departmental Committee on Communication, lnformation and lnnovation is

established and mandated under Standing OrderNo.2l6to inter a/ia;'Study and review

all the legislation referred to it'.

The Copyright (Amendment) Bill,2017 a Bill for an Act of Parliament to amend

Copyright Acq2001 sponsored by Hon. Aden Duale, was read a first tirne on 28th

September, 2017 and subsequently referred to the Departmental Committee on

Communications, Information and Innovation for consideration and thereafter report to

the House pursuant to Standing Order No. 127(l). The Bill underwent the second reading

on 30thNovember, 5th and 6th Decemb er,2017.

The Cornmittee placed an advert in the local dailies and wrote to the key stakeholders

inviting them to submit their views on the Bill on or before Tuesday l3n February, 2018.

Upon receipt of the memoranda, the Committee held a total of eighteen meetings to meet

with the stakeholders and consider the subrnissions received as incorporated in this

report. A total of eighteen memoranda were received from members of the public and

institutional stakeholders in the ICT sector.

The Committee held meetings with the Kenya Association of Music Producers, Creative

Economy Working Group, MMC Africa Law, the Aga Khan University, Signs Media

Kenya Limited, Multi choice Kenya Limited, Anjarwalla Khanna, Music Copyright

Society of Kenya, Performers Rights Society of Kenya and Irene Murugi to deliberate on

their memoranda.

Thereafter, the Cornmittee proceeded for a report writing retreat which provided the

opportunity to consider the submissions of the public and stakeholders and to further

draft, consider and approve its Report.
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PRE,FACE

Committee Mandatc

The Departmental Committee on Communications, Information and Innovation is

established under Standing Order 2 I6 whose mandate pursuant to the Standing Order 216

(5) is as follows;

a. Investigate, inquire into, and report on all matters relating to the mandate,

management, activities, adrninistration, operations and estimates of the assigned

Ministries and departments;

b. Study the programme and policy objectives of Ministries and departments and the

effectiveness of the i rnplementation;

c. Study and review all legislation referred to it;

d. Study, assess and analyze the relative success of the Ministries and departments

as measured by the results obtained as compared with their stated objectives;

e. Investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as may be referred to them by the

House;

f. To vet and report on all appointments where the Constitution or any law requires

the National Assembly to approve, except those under Standing Order 204

(Co mmit te e o n Appo int ment s);

(fa) examine treaties, agreements and conventions;

g. make reports and recornmendations to the House as often as possible, including

recommendation of proposed legislation;

h. make reports and recornmendations to the House as often as possible, including

recommendation of proposed legislation;

i. consider reports of Conrrnissions and Indeperrdent Offices submitted to the I-louse

pursuant to the provisions of Article 254 of the Constitution; and

j Examine any questions raised by Mernbers on a mafter within its mandate.

In accordance with Second Schedule of the Standing Orders, the Committee is rnandated

to oversee Communication, Information, media and broadcasting (except for broadcast of

parliamentary proceedings), Informatiort Communications Techrrology (lC1')

development and advancement of technology and modernization of production strategies.

SlPage



Committee Membership

The Committee comprises of the following Members-

1. The Hon. Kisang William Kipkemoi, M.P - Chairperson

2. The Hon. George Macharia Kariuki, M.P - Vice Chairperson

3. The Hon. Liza, Chelule Chepkorir, M.P.

4. The Hon. Alfah, O. Miruka, M.P.

5. The Hon. Annie Wanjiku Kibeh, M.P.

6. The Hon. Joshua Kimilu, Kivinda, M.P.

7. The Hon. Marwa Kitayama Maisori, M.P.

8. The Hon. Mwambu Mabongah, M.P.

9. The Hon. Maritim Sylvanus, M.P.

10. The Hon. Mwangaza Kawira, M.P.

I I. The Hon. Jonah Mburu, M.P.

12. The Hon. Gertrude Mbeyu Mwanyanje, M.P.

13. The Hon.Wamuchomba, Gathoni, M.P.

14. The Hon. (Eng.) MarkNyamita Ogola,M.P

15. The Hon. John Kiarie Waweru, M.P.

16. The Hon. Erastus Nzioka Kivasu, M.P.

17. The Hon. Innocent Momanyi, Obiri, M.P.

18. The Hon. Godfrey Osotsi, Atieno , M.P.

19. The Hon. Anthony, Tom Oluoch, M.P.

,l

il

I

I

ir

,i

l

glPage



Committee Secretariat

The secretariat comprises of-

l. Mr. Nicholas Emejen

2. Ms. Ella Kendi

3. Mr. Ronald Walala

4. Ms. Lorna Okatch

5. Ms. Catherine Gati

6. Mr.Elijah lchwara

7. Ms. Deborah Mepusi

8. Mr. Wilson Angatangoria

Deputy Director Cornmittee Services (I-ead Clerk)

Third Clerk Assistant

I-egal Counsel II

Research Officer III

Fiscal Analyst III

Audio Officer

Media Relations

Sergeant at arms

l0 lPage



CHAPTER ONE

INTRODUCTION

1.1 Background

1. The Copyright (Amendment) Bill,2017 sponsored by the Leader of the Majority Party,

the Hon. Aden Duale, MP, was read a first time on 28th September, 2017 and

subsequently referred to the Departmental Committee on Communications, Information

and Innovation for consideration and report to the House.

2. The Bill seeks to amend the Copyright Act, 2001 to domesticate provisions of the

Marrakesh Treaty to Facilitate Access to Published Works for Persons who are Blind,

Visually Impaired or Otherwise Print Disabled which came into force on 30th September

2016. The Bill further seeks to expand definitions under the Act, to restate provisions in

the Act for better clarity, enhance penalties for willful infringement of copyright and to

establish a Copyright Tribunal in place of the current "competent authority".

2.2 Overview of the Bill

3. Clause 2 of the Bill seeks to amend section 2 of the Act to-
(a) Change the definition of "author" in relation to an audiovisual work by deleting

the word "fiIm" and substituting therefor the word "work";

(b) Change the definition of "author" in relation to a computer program by deteting

the word "working" and substituting therefor the word "making"

(c) Broaden the definition of "infringing copy" to include the making of copies using

any means;

(d) Broaden the definition of "musical work" to include sheet music;

(e) Introduce new definitions to, among others, cover formats of work accessible to

visually impaired persons and define entities authorized to provide access to

reading materials and information to visually impaired persons

4. Clause 3 of the Bill seeks to amend section 5 of the Act to expand the functions of the

Kenya Copyright Board to include coordination with regional lntellectual Property

Organisations, licensing of all dealers of copyright work and errforcement of all copyright

and related rights matters in Kenya.
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5. Clause 4 of the Ilitl seeks to amend section 6 of the Act to align tlre composition of tlie

Kenya Copyright Boars with the titles use in the Constitution for the former Permanent

Secretary and Commissioner of Police'

6. Clause 5 of the Bill seeks to amend section 1l of the Act to change the appointing

authority of the Executive Director fi'orn the Cabinet Secretary to the Iloard. 'l'he

proposed amendment further enhances the qualifications for appointment as Executive

Director. To be eligible for appointrrerlt, one has to be an Advocate o[tlie Fligh Court of

at least seven (7) years' standing, up fronr the current five (5) years. Further, the person

must possess at least seven (7) years' experience in copyright matters instead of the

current five (5) years and they must have served in a senior positiorr in a copyright of,fice

for at least five (5) years, iristead of the current three (3). Lastly, such persoll must hold a

Masters of I-aw degree in Intellectual Property.

7. ClauseSofthellill seekstoamendsection22oftheActtonrakeliteraryworks,musical

works, artistic works, audiovisual works; sound recordings and broadcasts eligible for

both copyright and related rights.

8. Clause 9 of the Bill seeks to insert a new section 22Ainto the Act to obligate the Kelrya

Copyright Board to maintain a register of all copyright works and make the salne

available for search by the public.

g. Clause 10 of the Bill seeks to repeal and replace section 26 of the Act to clarify the

extent of copyriglrt in literary, musical or artistic and audio-visual works arld the lirnits to

fair dealing in such works by persons other thatl the copyright holder.

10. Clause lI of the Bill seeks to insert a new sectious 26A,261),26C and26l) irt the Act.

The new section 264 seeks to clarify the extent of copyright u'ith regard to colnptlter

programs and the lirnits to fair dealing in sucli works by persons otherthan the copyright

holder. The new section 26C seeks to exempt copyright material adapted l'or use by

visually impaired person fi'orn bcir-lg deemed as infi'ingiltg material. 'fhe proposed new

section 26D seeks to protect "artist resale rights" with regard to the resale of copyrightcd

work. A royalty I'r'orn thc resale o1'the work is set at five percetrl (5%) o{'the net sale

price for cvcry itenr sold fbr Kshs. 20,000/- and above. Urtdcr the proposecl ncrv scctiott.
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resale of buildings, drawing plans, models, identical copies of aftwork or manuscripts and

itenrs resold at a charity auction are exempted from the resale royalty.

11. Clause 12 of the Bill seeks to amend section 28 of the Act to change thc point at which

the royalty levied on audio recording equipment and other material used for copyirrg

copyrighted works is payable from the first point of sale to the first point of rnanufacture

or entry of the equipment or material.

12. Clause 13 of the Bill seeks to repeal and replace section 29 of the Act for purposes of
clarity.

13. Clause 14 of the Bill seeks to amend section 30 of the Act to change the poirrt at which

the royalty levied on audio recording equipmcnt and other material used for copying

copyrighted works is payable from the first point of sale to tlie first point of rnanufacture

or entry of the equipment or material.

14. Clause 15 of the Bill seeks to inseft a new section 30B into the Act to allow the Kenya

Revenue Authority or other body designated by the Kenya Copyright Roard to collect

royalties on sound recordings on behalf of Collective Managcment Organizations

(CMOs). Under the new section, CMOs for performers and producers and representatives

of manufactures and imporlers of audio eqLripment are to agree on the rate of royalties

applicable. In default of agreement by the parties, the Iloard is to set the rate.

Additionally, the share of the collected royalties to be distributed to rights holders is to bc

deterrnined by the Board.

15. Clause 17 of the Bill seeks to amend section 33A of the Act to replace the "competent

authority" with the Board as the body empowered to grant a licence for works not made

available in the Kenyan market.

16. Clause 18 seeks to amend section 35 of the Act to protect the riglits of a producer of a

sourrd recording.

17. Clause 19 of the Bill seeks to insert new sections li5A,35B arrd 35C in the Act.'l'hese

outline provisiorrs on protection of Intcrrret Service Proviclers (lSPs) fi'onr Iiability for

infi'inging nraterial displayed by their subscribers.'l'he new sccticlns lurther provicle for

the rights and obligations o{'copyright holders with regarcl to takeclowrr proccdurcs of'
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infringing material by ISPs and the obligation of ISPs to provide information to

investigative agencies on the identity of subscribers suspected of copyright infringement.

18. Clause 20 of the Bill seeks to amend section 36 of the Act to empower tlie Court to order

the destruction on infringing material upon conviction of an accused person.

19. Clause Zl of the Bill seeks to amend section 38 of the Bill to enhance penalties for

copyright infringement. For offences relating to infringing copies, the penalty is sought to

be enhanced from a fine of four hundred thousand shillings or imprisonment for a term

not exceeding terr years to a fine of five times the market value of the work or one

thousand shillings for each infringing copy, whichever is higher. For offences relating to

broadcasts, the amendments seek to enhance the penalty fronl a fine of one hundred

thousand shillings or imprisonntent for a term not exceeding two years to a fitre of one

million shillings or imprisonment for a term not exceeding five years, or both.

20. Clause 22 of the Bill seeks to insert a new section 38A into the Act to define the extent

of corporate liability for acts done in contraventlon of the Act. Under the new section,

directors and employees of a company are equally liable for atry acts of infringement.

2l.Clause 23oftheBill seekstoamendsection 43oftheActtoassignprosecutingauthority

to the Director of Public Prosecutiotrs instead of the Attorney-General.

22. Clause 24 of the Bill secks to amend section 46 of the Act to change the terminology

used frorn "collecting socicty" to "collective Inanageluent organizatiotl". The amendmetrt

also seeks to delete spent transitional provisions. lt furtlier requires the Kenya Copyright

Board to observe due process before deregistering a CMO and crirninalizes the act o1'

collecting royalties without the approval of the Board. Collection without approval

attracts a fine not exceeding five hundred thousand shillings or imprisotrment for a tern-t

not exceeding four Years, or both.

23. Ctause 25 of the Bill sceks to insert new sectiotts 468, 46C,46D,46E,461: and 46G into

the Act.'l-he proposed new sections provide lor the establishment, managenrent and

supervision of Collective Managenrent Organisations (CMOs). To be electcd a CMO

director, one rreeds at lcast a one-n'lonth post-sccondary qualification. Once electccl, a

director rnay only serve lbr two thrcc-year terms. A person elected chairpersotr of a CMO
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may only serve a single three-year term while the Chief Executive Officer of a CMO can

only serve a single four-year term save where the CMO is newly established in which

case the person may serve a further term with the approval of the Board.

24. Under the proposed new sections, the Executive Director of the Kenya Copyright Board

may inspect CMOs and recommend remedial action or a forensic audit where

appropriate. Where an audit or inspection report reveals acts contravening the Act, the

Board may, among others, recommend the suspension or removal from office of an

official or employee of a CMO, issue remedial directions, require the CMO to

reconstitute its governing body, place the CMO under statutory management or revoke

the CMO's license.

25. Clause 26 of the Bill seeks to amend section 47 of the Act to change the terminology

used from "collecting society" to "collective management organization".

26. Clause 27 of the Bill seeks to amend sectiorr 48 of the Act to change the terminology

used from "collecting society" to "collective management organization" and to replace

the "competent authority" with the Copyright Tribunal as the dispute resolution body

under the Act.

27. Clause 28 of the Bill seeks to amend section 49 of the Act to empower the Attorney

General to make regulations.

28. Clause 29 of the Bill seeks to insert a new Schedule into the Act to outline the extentof

fair dealing with regard to copyrighted work.
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CHAPTER TWO

PUBLIC PARTICIPATION

2.1 Introduction

29. Pursuant to Article I l8(l) (b) of the Constitution and Standing Order No. 127(3) whicli

provides that the Parliament shall facilitate public participation, the Committee placed an

advert in the local dailies on 6th February,2018 and wrote to the key stakeholders

inviting them to submit their views to the Clerk of the National Assembly on or before

Tuesday I 3th FebruarY, 20 18.

30. By the deadline for submission, the Comrnittee had received eighteen (18) memoranda

from; Signs Media Kerrya Limited, Record lrrdustry Association of Kenya (RIAK), Phat!

Intellectual Property (PIIAT), Aga Khan University, Alberl Gacheru Kiarie, Anjarivalla

& Khanna, Kenya Association of Music Producers (KAMP), Creative Economy Working

Group, MMC Africa I-aw (MMC), Moses Suywa Weche, Corrnelious Omwitakho Netia,

Andrew Opwoko Mumia, Multichoice Kenya Limited, Performers Rights Society of

Kenya (PRISK), Irene Murugi Kariuki, International Public Lending Right Network,

Association of Disc.lockeys East Afi'ica and the Kenya Copyright Board (KECOBO).

3l . The memoranda are nurnbered as Annexures four (4) to twenty one (21).

2.2 Committee Meetings
32. Upon receipt of the rlemoranda, the Committee held a total o1'eighteen sittirtgs, five o1-

which were held to hear oral submissiorrs frorn Kenya Associatiorr of Music Producers,

Creative Economy Working Group, MMC Afi'ica Law, the Aga Kharr Uriiversity, Signs

Media Kenya Lirnited, Multi choice Kenya Limited, Anjarwalla Kharrna, Music

Copyright Society of Kenya, I'erfbrrners Rights Society of Kenya and Irene Murugi

2.3 Consideration of the Copyright (Amendment) Ilill, 2017

33. In considering the Copyright Amendrlent Bill, 2017, tlre Committee took into account

the Menroranda and oral subntissions receivecJ f,rot'tr the pubiic and its deliberations. The

followingconstitutcs the views of the Comrnittce on tlte issues arisilrg with rcgard to each

Clause of the Bill-
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CIause 2

34. Eight memoranda received by the Committee contained submissions relating to the

Clause. Signs Media Kenya Limited proposed to amend the definition of "work" and

"public performance" to extend to translations into sign language, and to cover "sign

language gesturisation" respectively. The Committee disagreed with this view, noting

that the provisions under the Act and as proposed by the Bill are adequate.

35. PHAT proposed that the terrns "Technological Protection Measures" and "Conrputer

Progratn" 26A be defined to give a concise and unambiguous meaning. The Committee

agreed with the view of harmonizing the definition and use of the term "Technological

Protection Measure".

36. Aga Khan University proposed amendment of the definition of the terms "author" and

"performer" to include reference to authors or performcrs of drarnatic works. They

further proposed a harmonization of tlie definition of tlie term "technical measure" and

"technological protection measure" as used within the Bill and Act. Additionally, they

proposed new definitions for the terms "choreographic work"; "circumvention";

"compilation" and "dramatic work". Tlre Committec agreed with the view of
harmonizing the definition and use of the term "Technological Protection Measure" and

the amendment of the Act generally to covcr drarnatic works.

37. Aniarwalla & Khanna proposed that the clause be amended to include a definition of the

term "visual artist" as used in the proposed new section 26D of the Act, and that a clear

distinction be made bctween the terms "visual art", "artwork", "artistic work" and

"original work of art". They further proposed that the proposecl definition of tlre term

"infringing copy" be amended to capture the irrfi'inging nature of the transniission

proposed for regulation undcr the new paragraph (aa). The Cornrnittee agreed with the

proposal relating to the definition of "infr.inging copy".

38' KAMP proposed the arnendment of the term "publicatiorl" to cover publications in the

digital environment. 'fhe Comniittee agreed with this proposal.

39. CEWG proposed the insertion of a new dcfinition o["artist". 1'hcy also proposcd thatthe

definition of the term "tnusical work" include the phrase "irrespective o1'musical qLrality

and irrclrrdes any graphical notation of' suoh work ancl r,r,orks composed lor rnusical
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accompaniment". Further, they proposed retention of the definition of the term

"broadcast" in the Act and amendment of the term "copy" to include an element of

deliberateness. Additionally, they proposed a new definition for the term "technology

protection measures"; amendment of the definition of "school" to cover educational

institutions established under other Acts of Parliament or recognized under international

obligations or instruments and deletion of the term "art market professional". The

Committee agreed with the proposals on the definition of "musical work" and "school".

Clause 3

40. Three memoranda received by the Committee contained submissions relating to the

Clause. CEWG proposed that the clause be amended by deleting paragraph (b) which

empowers KECOBO to license all dealers of copyright works arguing that it may

obstruct growth in copyrighted works. It was their further submission that section 5 of the

Act be amended to empower KECOBO to administer the Protection of Traditional

Knowledge and Cultural Expressions Act,20l6 and to setthe term of office for Directors

to three years, renewable once. Additionally CEWG were of the view that both directors

and staff of KECOBO be required to refrairr from positions of conflict of interest.

41. PHAT proposed the reworking of paragraph (b) as the requirement that KECOBO

licenses all dealers of copyright work could have unintended consequences.

42.On their part, KECOBO agreed that the licensing of all dealers of copyriglit works would

be onerous and would not grant a particular set of rights to licensed persons as opposed to

unlicensed persons wlto could be the owners of the copyright works.

43. The Committee agreed with CEWG and KECOBO that the licensing of all dealers in

copyright works would be an onerous task and noted that the clause would have to be

amended accordingly.

Clause 4
44. CEWG proposed that the Clause be amended with regard to the membership of

KIICOBO by reducing the Directors (currently twenty-one) in line will't Mwongozo

Principles and that a generic reference be used witli regard to the bodies to nonrinate

menrbers to the Board instead of naming existing organizations.
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45. The Committee noted that the issue of streamlining the membership of the Board is

currently before the House in the amendments proposed to the Act in the Statute Law

(Miscellaneous Amendments) Bill, 2018. As such the issue would be dealt with

comprehensively during its consideration of Statute Law (Miscellaneous Amendments)

Bill,20l8.

Clause 5
46. Three memoranda received by the Committee contained submissions relating to the

Clause. CEWG proposed that the Clause be amended to lirnit the tenure of the KECOBO

Executive Director to three years,. renewable once, in line with Mwongozo Principles.

Further, they opposed the requirement of a Master of Laws degree in intellectual property

for one to qualify for appointment as a non-inclusive requirement.

47. Albert Gacheru Kiarie opposed the amendment, arguing that an increase in the tenure of
the Executive Director may lead to abuse of the office over a long period by an

irresponsible appointee.

48. KECOBO submitted that the technical requirements of the job called for the Executive

Director to possess legal qualifications and that they were not opposed to the

qualifications as currently contained in the Act.

49. The Committee agreed with KECOBO that the technical nature of the job requires the

Executive Director to have a legal background but noted that the qualification does not

necessarily have to be a master's degree in law. As such, the clause would have to be

amended to allow qualified persons an opportunity to be considered for the post.

Clause 6
50. The Committee agreed with the provisions of Clause 6. As at the time of concluding its

report, the Committee had not received any memoranda with submissions relating to the

Clause.

Clause 7
51. The Committee agreed with the provisions of Clause 7. As at the time of concluding its

report, the Comrnittee had not received any memoranda with subrnissions relating to the

Clause.
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Clause 8
52. Aga Khan University proposed amendment of the Clause to include dramatic works as

part of works eligible for copyright. The Cornmittee agreed with the proposal.

Clause 9
53. MMC Africa Law proposed amendment of the Clause to insert new provisions

immediately after the proposed section 22A of the Act. The new sections are to provide

clarity as to the rights that nray be recorded in the register and to outline the process of

application and registration of copyright. The Committee noted that the proposal

contained procedural provisions which the Cabinet Secretary under the Act is empowered

to make through regulations after consultation with the necessary stakeholders.

Clause 10

54. Albert Gaclreru Kiarie proposed amendment of the proposed section 26(l) (e) and (l) of

the Act to extend the nature of copyright to the comtnunication, making available of or

performance of a work in whole or substantial part either in its original forrn or in any

form recognizably derived frorn the original, respectively. The Cornrnittee agreed with

this submission to the extent of communication or rnaking available of a work in public.

With regard to the perfornrance of a work in public, the Cornmittee was of the view that

the nature of that right is adequately covered under section 30 of the Act.

55. Aga Khan University proposed amendment of the Clause to extend its applicatiolt to

dramatic works arrd to delete the proposed section 26(l0Xb) which is a repetition.'fhe

Committee agreed with the proposal.

Clause 1I
56. Five memorarrda received by the Committee contained subrnissions relating to the

Clause. Signs Media Limited proposed the irrsertion of a new paragraph irr the proposed

section 26C (l) inimediately after paragraph (b) to include an exemption lor persons

making cover versions of previously pLrblished audio-visual recordings for use by persons

with hearing irnpairment. 'l-he Committee noted that the principal objcctivc of the Bill

was to irnplement the Marrakesh Treaty with regard to exempting materials adapted for

Visually hnpaired Persons. In its meeting with KECOBO it was further noted that the

issue of materials adaptccl l'or persons rvith hearitrg disability is still utrder consideratiott
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both at the local and international level and no consensus has been reached so far. Anv

amendment would therefbre be premature.

57. CEWC proposed the insertion of the word "deliberate" immediately before the phrase

"circumvention of technological measures" in the proposed new section 268 to cover

innocent computer users who are compromised by third parties from being held liable for

infringement. They further submitted that the Committee reconsider the introduction of

the artist resale right proposed in the new section 26D as there is currently no universal

consensus on the issue. lt was their submission that the Committee should also consider

the reqr,rest by actors of a2.5%o rcsale rights to be collected from broadcasters by CMOs

on their behalf. The Committee noted that the proposed amendment of section 268 is

unnecessary as the proposed new section does not create an offence. With regard to the

artist resale right. the Committce noted that the introduction of the right is meant to

protect the most vulnerable persons in the copyright value chain. The proposal for a

resale right for actors would posc a collection problem if introduced.

58. KAMP proposed amendments of the proposed new section 268 to extend its application

to related rights. The Committee agreed with this submission.

59. PHAT submitted that the rnodalities of the irnplementation of the artist resale right were

unclear. It was their further submission that the sale price cap of artwork above Kshs.

20,0001- needs revision as most arlwork is currently sold and resold for less than that

amount. The Committee noted that the proposed new section 26D allows for the licensing

of a CMO for visual artists which will be best placed to collect the royalties surrounding

the resale right and that the sale price cap was adequate.

Clause l2
60. KAMP proposed amendment of seclion 28(l) to introduce anew paragraph to includethe

making available of sound recordings as part of the acts that fall under the exclusive

rights of a copyright owner. It was their further submission that the section be armended to

have the blank tape royalty payable at the point of "sale, manufacture or importation" of

blank media. With regard to the collcction of the blank tape royalty, the Committee noted

that the current provision requiring collection at the point of sale has not been

operationalized. The Committee agreed with the proposal to introduce a new paragraph to
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include the making available of sound recordings as part of the acts that fall under the

exclusive rights of a copyright owner but noted that with regard to the blank tape royalty,

proposal in the Bill covering both manufacture and importation is adequatc.

Clause 13

61. CEWG proposed the deletion of the proposed section 29(c) relating to broadcasts and to

retain the current definition of the term "broadcast".'l'he Committee disagreed rvith this

view.

Clause 14

62.The Committee agreed with the provisions of Clausc 14. As at the time of concluding its

report, the Committee had not received any memoranda with submissions relating to the

Clause.

Clause l5
63. Seven memoranda received by the Comrnittee contained submissions relating to the

Clause. CEWG proposed amendnrent of the proposcd new section 30B to delcte the

reference to the Kenya Revenue Authority (KRA) as the collector of royalties on behalf

of CMOs. It was their fLrrther submission that the Cornrnittee considers reinstating the

former section 30A of the Act on the equitable remuncration for performers rvhich was

deleted by the Statute Law (Miscellaneous Amendments) Act, 2017.

64. KAMP also opposed the irnposition of KRA as a collector of royalties and proposed the

deletion and replacement of the proposed new section 30B in that regard. It was their

further proposal that the proposed new section 308 (4) be amended to allow the share of

the blank tape royalty among the respective right-holdcrs be agreed by their respective

CMOs instead of the same being left at the discretion of KECOBO. The Committee noted

that leaving the agreement on sharing of the royalty to CMOs is imprudent as they may

never agree to the detriment of artists. Further, KECOBO is best placed to determine the

share as all the right-holders are represented in it.

65. Albert Gacheru Kiarie, Moses Suywa Weche, Corrnelious Omwitakho Netia and Andrew

Opwoko Mumia submitted against the reintroduction ol- the old section 30A of the Act,

rroting that the section was declared unconstitutional by the Malindi High Court for lack

of public participation. It was the firrther submission ol'Mr. Mumia that the KRA has no
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mandate to collect revenue for private individuals and any attempt to have them do so is

unconstitutional.

66. PHAT submitted that the Bill is not clear on the modalities of the collection and

distribution of the Blank Tape royalty.

67. The Committee noted that the collection and distribution of the Blank tape royalty has

been a contentious issue since the enactment of tlie provision. The current provision

requires collection at the point of sale which has proven problematic as traders rarely

document sales of blank media for purposes of its collection. The Bill proposes that the

royalty be levied at the first point of manufacture or entry of such media in the country

which the KRA is best placed to implernent. In any event, the proposed section 308

provides an alternative fior CMOs if they are of the view that the KRA is not a viable

option.

68. With regard to the issue of the old section 30A of the Act, the Committee also noted that

the issue of the reintroduction of the equitable remuneration for performers was not part

of the Bill as published. Given its contentious nature which led to it being litigated in

Court by competing righrholders, it would be imprudent to reintroduce it without

extensive deliberation with and among the various stakeholders.

Clause 16

69. Five memoranda received by the Committee contained submissions relating to the

Clause. MMC Africa Law subnritted that the Clause be amended in the proposed

amendments to section 33(3) to require that parlies to an assignment of copyright appear

before an Advocate of the Fligh Court to have the nature of the agreement proposed to be

entered into explained to them and witnessed.

70. Moses Suywa Weche, Corrnelious Omwitakho Netia arrd Andrew Opwoko Mumia

proposed the deletion of paragraph (c) of tlie Clause which renders an assignment invalid

unless it is loclged with the KECOBO. It was their contention that the provision takes

away the right o1'artists to contract with whornever they choose.

71. PI-IAT subrnitted that the wording of paragraph (c) of the Clause which renders an

assignment invalid unless it is lodged with the KECOBO is problematic given that
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registration o1' copyright is voluntary in the first place' It was their proposal that

KECOBO establish a free or affordable assignment registry instead'

72..1-he Committee noted that the Bill came about as a result of artists complaints of

assignment of their rights without full understanding of the irnplication. Given the

asymmetrical rclationship in most instances between the artists and persons or companies

proposing to purchase their rights, the Committee noted that it would be prudent to have

any assignmcnts registered for purposes of proof'

Clause 17

73. Three memoranda received by the Committee contained submissions relating to the

Clause. Moses Suywa Weche, Corrnelious Omwitakho Netia and Andrew Opwoko

Mumia proposed the deletiorr of the clause arguing that the proposals irr the clause take

away their rights as artists to contract with whomever they choose. The Conrrnittee

disagreed with this view as the Clause relates to the granting of a license by KI1COBO to

applicants seeking to distribute a work withheld from the Kenyan market.

Clause 18

74. Aga Khan Ur-riversity proposed an inclusion of a further amendment in the Clause to

amend sectio;r 35 of the Act to replace the term "technical measure" with tlre term

,,technological protectiol'l tneasure" and to include dramatic works as part of the works

covered by the section. 'l'lte Comlnittee agreed with this subniission'

Clause 19

75. Four mer-.oranda received by the Committee contained submissiotts relatirrg to tlie

Clause. CEWG proposed amendments to the proposed section 35A(l) to protect an

Internet Service Provider (lSP) from hoax, vexatious atrd baseless requests to remove

infringing content where the person requesting has no legal basis. It was their further

submission that t5e proposal under the Bill which requires that ISPs comply with a take-

down notice wit6irr 1'orty-eight hours turns them into arbiters and may drag thern into

copl,right ownership and infringement disputes. T'hey proposed an intermediate step

between thc potice by the copyright owner and the action by the ISP rcquirirrg the

copyrigSt owlcr to obtzrin a court ordcr requiring tlre ISI']to clisablc access to infringing

co,tent.'fhey further proposed anrendments to the proposcd new section 358(1) to

require a copyright owner to specify all web addresses arrd UItt.s that uniquely identily
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infringing material to prevent overbroad and non-specific take-down requests.

Additionally, it was their submission that the period of forty-eight hours for effectingthe

takedown notices is unfair and unworkable for ISPs and that they should be allowed to

take down alleged infringing material expeditiously. They further proposed that other

persons apart from those accused of infringement should be allowed to fi[e a counter-

notice as the notice sent to an [SP may identify the wrong person. The Committee agreed

with the proposal of other persons being allowed to file counter-notices. Additionally, the

Committee noted that forty-eight working hours would be a sufficient period within

which an [SP should effect a valid take-down notice.

76. Multichoice Kenya Limited proposed the addition of a new section 35C (3) to provide for

automated removal of content on an urgent basis in response to notices by verified

entities including the National Police Service. It was their further proposal that the Clause

be amended to insert a new section 35D into the Act to allow a right-holder to move the

Court for the grant of an order to pre-emptively block servers hosting illegal streams prior

to a live event. The Committee agreed with the proposal for a pre-emptive take-down of

contsnt as it would be subject to a court process.

77. Anjarwalla arrd Khanna proposed the amendment of the proposed new section 358 to

include a process for notifying the alleged infringer of copyright to allow them time to

respond to a takedown notice. The Committee agreed with this submission.

78. Aga Khan University proposed an amendment to the Clause to allow persons affected by

a takedown notice to file an opposition within fourteen days and the ISP to thereafter

either reject or accede to the opposition within seven days. The Cornrnittee disagreed

with this proposal as it would conved an ISP into an arbiter of a copyright dispute best

dealt with by the Copyright Tribunal or the Court.

Clause 20

79. The Corlrnittee agreed with the provisions of Clause 20. As at the time of concluding its

report, the Committee had not received any memoranda with subrnissions relating to the

Clause.
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Clause 21
g0. Two menoranda received by the Committee contained submissions relating to the

Clause. KAMp proposed an amendmentto section 38 to cover digitalcopies of copyright

material and to restrict the application of the penalties prescribed under subsections (4)

and (5) to particular offences. The Committee notes that definition of the term "copy"

under the Act covers both pliysical and digital copies and that the penalties provided for

under subsections (4) and (5), subject to minor amendment, apply to offences related to

illegal copies and illegal transmission of broadcast, respectively.

gl. Aga Khan Urriversity proposed the insertion of a new subsection immediately after

section 3g(4) of the Act on statutory damages in lieu of actual damages' It was their

proposal that persons who do not register their copyright should not be awarded statutory

damages as an incentive to encourage registration of copyright. The Committee disagreed

with the proposal as the underlying premise of copyright registration is its voluntary

nature.

CIause 22
g2. The Comrnittee agreed with the provisions of Clause 22 save for amendrnent to recast lts

wording. As at the time of concluding its report, the Committee had not received any

memoranda with submissions relatir-rg to the Clause'

Clause 23
g3. The Comrnittee agreed with the plovisions of Clause 23. As at the time of concluding its

report, the Conrmittee had not received any memoranda with subrnissions relating to the

Clause.

Clause 24
g4. Four memoranda received by the Committee contained submissions relating to the

Clause. MMC proposed that the proposed new section a6(9) and (10) of the Act be

amended to allow publication of the deregistration of a CMO in a daily newspaper of

national wide circulation and to allow members of a CMO to make representatiotis in

response to a rrotice by KI3CoBo. 'l'tre Committee agreed with tliis view as tltere may be

an instance where a CMO is rrot rvorking in tlie best interests of its members and

members' represetltations lvould be necessary'
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85' CIIWG proposed thc deletion of the phrase "where aclministrative shortfalls are apparent"

in the proposed section 46(34) as a condition for tlie grant of a provisional licenseand its

replacement with "or where the Board in its discretion finds that the requirements of the

Act have not been fully cornplied with". It was their huther submission that the proposed

sectiot-t 46(ll) be amended to specify graduated sanotiorls and an appeal process for

CMOs. 'fhc Comrnittee disagreed with both views as the wording used in the Bill allows

the lloard sulficient discretion and the sanction of cleregistration is final in nature.

86. Albert Gachcnt Kiarie sr-rbmitted that section 46 of the Act should be amendccl to pLovide

that the KECOBO shoulcl be satisfied that a CMO has the authority of the right-holders it
intends to collect fbr before it is issued with a license. It was his further proposal that

more than one CMO uray be registered for a particular category of rights but only one

rnay be licensed to collect at arly girzen tirne. 'l'lie Committee agreed with the proposal

tliat KECOBO be satisfied that an entity has the ar,rthority of right-holders before

registering it as a CMO. The Committee disagreed with the second proposal as it woulcl

negatively affect the freedotn of association of right-holders desirous ol mandating a

CMO of their ohoice to collect roy,3111.. on their behalf.

87. IttAK submitted that the role of KECOBO shor:ld be limitccl to licensing and supervision

of CMOs aud uot ttticrotnanagement. The Comrnittee noted that the regime proposed

under the Bill is not invasive ancl is n"rainly iu response to the issues raised by riglit-

holders on the (mis)uranagement of CMOs. It does not amount to micromanagement.

Clause 25
88. Two memoranda received by ttre Committee containecl submissions relating to the

Clause. MMC proposed an amendrnent to the proposed section 468 of the Act to delete

the words "t)r ally other post-secondary qualification obtainecl after a period of at least

one-month stucly" to iucrease tl-re threshold fol qualifications of directors of a CMO. They

furthcr proposed ameudment of the proposed section 46C to allow CMOs to distribute

royalties accruing jointly to riglit-holders.

89. Additiotrally, MMC proposed thal the prroposecl section 461) bc arrended to insert a

definitc pcroetrtagc of thc number of nrembers that lailr-rre to account to by a CMO could

leacl to an inspcotion ancl to clarif), that the lailr-u'e to cornply with a rccluest for
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information or records relates to the Iloard ot' the Members. On the propclsed section

46G, they proposed an amendment to make it urauclatory for KECOBO tnen'rbers to

attend tlie CMO Board rncetings. 'fhey furthcr proposed additional provisions to cater for

extended collective lnanagernent sohemes, ability of right-holdcrs to pick and choose

which rights to assign to ntore than one CMO, and the execution o[ agreements between

right-holders and CMOs belbre they become meurbers. 'l'he Cornrnittee noted that a post-

secondary qr-ralification from a recognized institution is an adequate minimum

qualification for appointrnent as a director of a CMO. Iu auy evettt, members may opt to

choose pelsol1s with higher credentials. On thc issue of inserting the word 'Jointly" the

Comrnittee noted that tl-ris could introduce coul'usiot.t and the question of joint

mallagement, collection and distribution of royalties bc lel't to agreernent between the

various CMOs and their members. The Comrnittee agreed that the use of the term

"significant ulrutber" is an-rbiguous and noted that failure to account to at least twenty

percent of members constitutes grounds lor thc inspection of a CMOs books. The

Commiltee u,as in further agreement that thc failure to providc inforn,ation or records

that warrants grounds for an inspection should relatc to a request lrom KECOBO or

rneprbers of a CMO. The Cornrr-rittee disagreed with the proposal to make attendance of

KECOIIO members to CMO Board rr-reeting tlandatory as it could lead to conflict of

interest and strctch tl-re available KECOBO staff and resources. '['he Committee was of

the view that thc proposal to providc for exteuded collcctive management schemes

unduly fetters artists freedom of association.

90. CIIWG proposecl the deletion of the proposcd section 468(l) arguing that the terms of

service of the Chief Ilxccutive Officer of a (lMO shoulcl be determined by tlie CMO

Board and not KIICOBO. It was their furthel proposal that CMO direotors serve for a

renewable thrce-ycar term in line with A4v,ongozo Principles ar-rd that seotiou 468(4) on

the tcrm of servicc lor tl-re Chief llxecutive Officcr be cleleted for being uucertain and

unpredictablc. Additionally, thcy soLrght the introcluctiotr o1'ttcw provisious recluiring the

purblication o{'inibrmatiorr on CN4O collectioirs ancl distribittions. 'l'he Cornrnittcc noteC

tltat section 461] clcles not elrpowcr KIICOBO to dctormitre the tcrtns of service of the

Chiel Ilxecutivc Ollrcer of a CMO. 'l'he Comrnittee agrccd rvitl-r thc sltbttrissions t<l have

ClM() dircctors servc lor a lcncrvable thlee-\,czir tert't-r ancl that the satne apply to the terui
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of the Chiel' Ilxecutirze Olficer. The Committee rvas further agreeable to the annual

publication of information on cMO collections and distributions.

Clause 26
91. The Committee agrecd with the provisions of Clause 26. As at the time of concluding its

report, the Committee had not received ar-ry mernoranda with submissions relating to the

Clause.

Clause 27
92. CEWG proposed that tlie clause be amended to expressly state the mandate of tl-re

Tribunal to include the arbitration of disputes between riglrt-holders and to ensure thatthe

tribunal is alignecl with tlic Corrstitution and meets the test of failness. The Comrnittee

agreed with the proposal that the manclate of thc Tribunal include the arbitration of
disputes betweeu riglit-liolders and noted that the Act needcd to be amended to ensure

that the Tribunal is dorniciled in the .ludiciary as contemplated under Article 169(1)(d) of
the Constitution.

Clause 28
93. The Committee agreed with the provisior-rs of Clausc 28. As at the tirne of concluding its

report, the Courmittee had not receirrcd any rnemoranda with subrnissions relating to the

CIause.

Clause 29
94. Two tnemoranda received by the Comrnittee contained submissions relating to the

Clause. CEWG proposed an anreudmont to the proposed new Second Schedule to include

the jurisprudence of thc Supreme Court of Kcnya in the "Digital Migration" Case on the

fuctors which constitute fair dealing ol copyright works. 'fhe Comrnittee noted that the

reasonableuess of the Court decision, the proposcd Se<;ond Schedule provides an

adequate general guidelinc on fair usc excnrptions and any allegation of infringement

would have to be proven in a case by,case basis.

95. Multichoice Kenya Limitcd proposed an amenclment to thc proposed new Second

Schedule to inclucle exetnptious allclu,iug circurnvcr-rtion of technological protection

lneasures. l.he Corrrrittee clisagrcccl ra,ith thc proposal as the Act and the proposals under

the Bill or-rly allow circur-nvcrrtion l'rrr plrrposes of fair r"rsc.
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Additional proposals
96. Eleven memoranda received by the Cornmittee containecl submissions on additional

proposals not coverecl uuder the Bill. These proposals included-

(a) amerrdrnent of tlie Act to reintrodlrce an equitable remuneration right for

perfonners and producers of sound recordings and audio-visual works;

(b) amendment ol the Act to introduce the use of a digital rights management

systenl to cnsure transparency in the collection and sharing of royalties;

(c) aurendnrent of scction 42 of the Act to remove the power of KECOBO Officers

to an'est persons lor cognizable offences and hand them over to the police;

(d) amendment of section 4 of the Act to require KECOBO to establish offices in

all the Counties;

(e) amendment of scotion 8 of tlie Act to require tl're conduct of the business and

affairs of I(ECOIIO to be done in line with the highest standards of ethios,

integrity and good couduct;

(f) arrendment of scctiorr 9 of the Act to require the pr,rblication of the salaries and

remuneratiou of IGCOBO Meurbers

(g) arnendment of section l9 of the Act to require the publication of KECOBO's

accouuts;

(h) amendrnent of the Act to delete all references to the "Cornpetent Authority" and

replace thern with tlie "Copyrighl Tribunal" as proposed in the Bill;

(i) amendn-rent ol' scotion 38 of the Act to ensurc that all fines recovered with

regard to a contravention of tl-re Act be paid to the general revenuc of Kenya;

O arnenclmcnt of the Act to prohibit paymcnts by content prornoters to

broadcasters in rctuln for favorable airplay;

(k) amendment olthc Act to plovide for mandatory miniurunr contractual terrns;

(l) amendrlcnt of the Act to providc lor a public lending riglit systeni;

(rn)aniendrlcr"rt ol thc Act to de-criminalizc the compilaticln attd clistribution of DJ

Mixes;
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(n) amendment of the Act to extend the liability of an ISP to the blocking of Virtual

Private Networks;

(o) amendment of the Act to cater for drarnatic works, in general;

(p) amendment of the Act to provide for the delivery of one copy of a published

book or newspaper to public libraries by a local publisher at their own expense;

and

(q) repeal and re-enactrnent of the Act.

The Comrnittee noted that rnajority of the additional proposals are adequately covered

under the Act. The proposal for the delivery of books and newspapers to public libraries

was noted as being adequately covered by tlie provisions of sections 6, 7 and 8 of the

Books and Newspapers Act, Cap. 1 I 1.

The Committee further noted that the Act has been amended piecemeal since its

enactment in 2001 and there is need for comprehensive stakeholder discussions on its

eventual repeal and re-enactment for purposes of consistency and currency of its

provisions. This discussiou would resolve the conflicting views held by stakeholders on

matters such as the equitable remuneration right.

Presently, and in resporlse to the additional proposals, the Committee noted that there

would be need to amend the Act to:

(a) provide fol the introduction of a rights management system through regulations;

(b) delete all refererrces to the "Competent Authority" and replace them with the

"Copyright Tribunal"; and

(c) to cater for dramatic works, in general.
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CHAPTER THREB

COMMITTEE RECOMMENDATIONS

In light of the submissions in the Mernoranda, th.e oral representations made before the

Committee and the Comrnittee deliberations on the Bill, the Committee recommends-

CLAUSE 2

THAT, clause 2 of the Bill be ameuded-

(a) by deleting paragraph (a) and substituting therefor the following new paragraph-

"(a) in tlie definition of author by-

(i) inserting the word "dramatic" immediately after the word

"r'nLrsical" appearir-rg in paragraph (a);

(ii) deleting the word "filtn" appearing in paragraph (d) and

substituting therefor the word "wot'k";

(iii) deleting the word "working" appearing in paragraph (h) and

substitutir-rg therefor the word "making";"

(b) in paragraph (e) by deleting the word "forklore" and substituting therefor the

word "fblklore";

(c) in paragraph (fxii) by inserting the words "which constitutes an infringement of

any rights protected by this Act" irutnediately after the words "a work or live

perfonnance" appearing in the proposed paragraph (aa);

(d) in paraglaph (g) bV deleting the proposed new defiriition of "musical work" and

substituting therefor the followillg new definition-

"musical work" meatls a work consisting of music, inespective of musical

quality, and includes a graphical notation of sucl'r work and works

composed for musical accourpanitnent"

(e) by deleting paragraph O and substituting therefor the following new paragraph-

"0) by deletirrg the dellnitior.r of "school" and substituting therefor the

following new defi nitiotr---
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Technical and Vocational Education and Training Act,2013";

(f) In paragraph (k) in the proposed new definition of work by insertilg the word

"dramatic" immediateIy after the word "artistic",

(g) bV deleting paragraph (l) and substituting therefor the following new paragraph-

"(l) by deleting tlie definition of "technical measure" and substituting therefor the

following new definition-

"technological protection measul'e" means arly device, product or

con'Ipollent incorporated into a work that effectively prevents or inhibits

the infringernent of any copyriglit or related right";

(h) bV inserting the following new paragraphs irnmediately after paragraph

irnmediate'''i;;;-,',:::::;r. 

rorowi,g ,ew dennitions in their proper arphabeticar

sequence-

"accessible forrlat copy" tneans a copy of a work in an alternative

lnanner or form whicli gives a beneficiary person access to the work,

including pelrnitting the person to have access as feasibly and comforlably

as a person without visr"ral irnpairment or other print disability;

"art market professional" includes an auctioneer, owner or operator of

a gallery, InLISeuln, eur art dealer or any other person involved in the

business of dealing in artworks;

"artwork" rlleal1s an original work of visual aft created by an artist or

artists, or produced uncler their authority;

"authorizcd etttit1," llleans ap eptity that is authorized or recognized by

the goverutnent to provide education, instructional training, adaptive

reading or itrfortlation access to beneficiary persons ot1 a non-profit basis

and inclr,rdes a gorzemment institution ol' non-profit organization tliat
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provides the same services to beneficiary persons as one of its

activities or institutional obligations;

"beneficiary person" means a person who-
(a) is blirid;

(b) has a visual iurpairment or a perceptual or reading

rvhich camot be improved to give visual function sr-r

equivalent to that of a person who has no such impai

disability and so is unable to read printed works to

the sarne degree as a person witl-rout an im

disability; or

(c) is otherwise unable, through physical disability, to h

manipulate a book or to focus or lrove the eyes to the

would be norrnally acceptable for reading, regardless of any

disabilities;

"buyer" means a pelsoll to whom ownership is transferred

artwork under commercial resale;

"comlTrercial resale" rrleans tl-re subsequent re-transfer of

artwork from one person to another for monetary consideration

involvement of an art urarket professional;

"Copyright Tdbunal" means the tribunal established under secti

of the Act;

"exclusive licence" means a licence in writing signed by or on

of an owner or prospective owncr o1'oopyright or related rights,

the licensee to the exclusiotl ol all otl-rer persons, including the

granting the licence, to exorcisc a right which by virlue of this Act

apart from the licence be exeroisable exclusively by the owner of

or related riglrts;

"inl'ormation systent" l"ncalts a system for geuerating,
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internet;

"information system services" includes the provision of connections,

the operation of facilities for information systems, the provision of access to

information systems, the transmission or routing of data between or among

points specified by a user and the processing and storage of data, at the

individual request of the recipient of the sewice;

"lnternet Scrvice Provider" means a person providing information

services, systeurs, ol' access software that provides or enables computer

access by multiple users to a computer server including connections for,

the transmission or routing of data;

"collective tnanagelnent organisation" means an organisation approved

and authortzed by the Board which has as its rnain object, or one of its main

objects, the negotiating for the collection and distribution of royalties and

the granting of licenses in respect of the use of copyright works or related

rights;

"owner of the copyright" means the first owner, an assignee or an

exclusive licensee. as the case rnay be, of the relevant portion of the

copyright;

"perfonnance" mealls the representation of a work by such action as

dancing, playing, reciting, singing, declaiming or projecting to listeners by

any rneans whatsoever;

"perforrner" llleans an actor, singer, declaimer, musician or other

person who pelforms a literary, musical or dramatic work or a work of

lolklore and ir.rcludes the conductor of tlie performance of any such work;

"public disltlay" nleans the sl'rowing of original or a copy of a work-

(a) dircctly;

(b) by rneans of a film, slide, television irnage or otherwise on

SCTCEIl;
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(c) by means of any other device or process;

(d) in the case of an audio-visual work, showing of individual

consequentially at a place or places where persons

normal circle of a farnily and its closest social

or carl be present irrespective of whether they are or

preseut at the same place and time or at different places or

where the work can be displayed without communicatiotl

public;

"publication" means a work or a sound recording, copies of

have been rnade available to the public in a reasonable quantity

rental, public lending or for other transfer of the ownership

possession of the copies:

Provided that, in the case of a work, the making available to the

took place with the consent of the author or other owner of

in the case of a sound recording, with the consent of the producer

sound recording or his successol' in title;

"public performancs" 111s6P5-

(a) in the case of work other than an audio-visual

recitation, playing, dancing, acting or otherwise

work, either directly or by meaus of any device or process;

(b) in case of an audio-visual work, the showing of i

sequerlce and the making of accompanying sound audible;

(c) in the case of a sound recording, making the recorded

audible at a place or at places where persons outside the

circle of the family and its closest acquaintances are or

present, irrespective ol'whether they are or can be present

same place and tiure, or at diffcrent places or times, and

perforrnance calt bo perceived without the nee

cornmunication to tlie public;
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"record" rneans any device in which sounds or the representations of

sounds are embodied which are capable of reproduction theLe from with or

without the aid of another instrument;

"related rights" rrean rights neighboring on copyright, including those

subsisting under sections 27(2),28,29 and 30 of this Act;

"resale royalty right" tneans the right of artist or group of aftists or

successol's to receive resale royalty on commercial resale of an artwork;

"sellel'" firealls the person who transfers ownership of the artwork

under cornmercial resale; and

"specialized formats" tneans Braille, audio, or digital text or any other

media whicli is exclusively for use by visually impaired or other persons

with disabilities, and r,vith respect to print instructional materials, includes

Iarge print formats wheu such materials are distributed exclusively for use

by visually irnpaired or othel persons witli disabilities.

fu) by deleting the definition of "competent authority""

Justification

l. To include dramatic works as part of the works covered by copyright under the

Act;

2. To correct a typographical error;

3. To delete the definition of "technical" nleasllre" and substitute with the definition

of "technological plotection measlrre" for purposes of consistency with the

proposals in the Bill and the existing provisions in the Act;

4. To delete the definition of "organization" and substitute with the definition of
"collective lnanagement organization" for purposes of clarity and consistency

with the proposals in the Bill;

5. To delete the definition of "oligir-ral work of art" which is unnecessary,

6. To amend the defir-ritiou of "publication" to apply to intangible works as well;and
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1. To amend the Act to delete the definition of "competent Authority" in line with

the proposals in the Bill to change it into a Copyright Tribunal'

CLAUSE 3

THAT, clause 3 of tlie Bill be ameuded by deleting paragraph (b);

Justification:

To delete the proposed requirement that the Board register all dealers of copyright which

is an impossible task.

CLAUSE 5

THAT, clause 5 of the Bill be amended-

(a) in paraglaph (a) by inserting the words "through a competitive process"

imrnediately after the words "appointed by the Boald" appearing in the ploposed

new subsection I 1(i);

(b) bV deleting palagraph (b) and substituting therefor the following new paragraph-

"(b) by deleting subsection (2) and substituting therefor the following new

subsection-

"(2) A person shall qualify for appointrnent under this section if he or

she-

(a) is as an advocate of the High Court of Kenya of not less than five

years' standing or has lield judicial office in Kenya;

(b) has at least five years managerial experieuce; and

(c) has at least five years' experience in matters relating to copyright

and otl.rer related rights"

Justification:

l. To ensure that the Executive Director is recruited through a competitive process;

and
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2. To introduce reasonable the qualifications for appointment as Executive Director

i.e. one has to be an advocate of the High Court of not less than five years

standing with at least five years' managerial experience and experience in

copyright matters. This is due to the technical nature of copyright.

CLAUSE 8

THAT' the Bill be amended by deleting clause 8 and sr"rbstituting therefor the following

new clause-

Arilendnlent of section

22 ofNo. l2 of200l.

8. Section 22 of the principal Act be arnended in

subsection (l) bV-

(a) inserting the words "or related rights"

in-urrediately after the word "copyright"

in tlie openir"rg statement;

(b) inserting the following new paragraph

irnmediately after paragraph (c).

"(oa) drarnatic works"

Justification:

To amend the Act to cover dramatic works under copyright and related rights

CLAUSE 10

THAT, clause l0 of the Bill be amended in the proposed new section 26 by deleting

subsection (l) and substituting the following new subsection-

(1) Copyright in a literary, musical, artistic, dramatic or audio-visual

work shall be the exclusive riglit to control the doing in Kenya of any of
the following acts-

(a) the reproduction in ar"ry uraterial fomr of the original work;
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(b) the translation or adaptation of the work;

(c) the distribution to the public of the work by way of sale,

rental, lease, hire, loan, importation or similar

arrangement;

(d) the communication to the public of the whole work or a

substantial part thereof, either in its original forrn or in any

form recognizably derived from the original;

(e) the making available of the work of the whole work or a

substantial part thereof, either in its original fonn or in any

form recognizably derived fi'orn the original; and

(0 the broadcasting of the whole work or a substantial part

thereof, either in its origiual form or in any form

recognizably derived frorn the original.

Justification:

To insert missing words in paragraph (1) (d ) and (e) of the proposed new section26 of

the Act.

CLAUSE 11

THAT, clause l1 of the Bill be aneuded-

(a) In the proposed new section 26C(l) by deleting paragraph (b) and substituting

therefor the following new paragraph-

"(b) to make, import, distribute, lend or share accessible forrnat copies by

a beneficiary person or authorized entities or persons acting on behalf of a

beneficiary persoll, including the circumvention of any technological

protection measures that rnay be in place, subject to the terms and

conditions set out under Regulations."

(b) In the proposed new sectiou 26D by-
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(i) inserting the word "of irnrllediately after the word "work" appearing in

subsection (1);

(ii) deleting subsection (4) and substituting therefor the following new

subsectio1-

"(4) The resale royalty shall be payable at the rate of five percent

of the net sale price on the cornmercial resale of an artwork and the

seller, the art market professional, the seller's agent and the buyer

shall be jointly and severally liable to pay the resale royalty."

Justification:

To correct typographical errors and insert r"r'rissing words

CLAUSE 12

THAT, clause l2 of the Bill be amended-

(a) by deleting paragraph (a) and sr-rbstitr.rting therefor the following new paragraph-

"(a) in subsection (1) by inserting the following new paragraph

immediately after paragraph (b)-

"(ba) the making available of the sound recording in whole

or in part either in its original form or in any form

recognizably derived from the original.""

(b) bV inserting the followirlg rlew paragraph irnmediately after paragraph (a)-

"(aa) by deleting subsection (3) and substituting therefor the following

'"* t'o;; 

,* ,.t*nr, of an owner of a copyright i, a sound recording are

not infi'inged by the making of a single copy of the recording for

the personal and private use of the person making the copy; and in

respect of suoh use the ownel of copyright in the sound recording

shall lTave thc right to receive lair compensation consisting of a

royalty lcvicd on audio recording eqr"ripment or audio blank tape
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suitable for recording and other media intended for recording,

payable at the point of first manufacture or entry in Kenya by the

manufacturer ot importer for commercial purposes of such

equipment or media."";

Justification:

l. To amend section 28(1) of the Act to introduce a new paragraph to include the

rnaking available of soturd recordings as part of the acts that fall under the

exclusive rights of a copyright owner;

Z. To correct the proposed amendment to section 28(3) to align it with the proposed

deletion of subsections (4) and (5).

CLAUSE 15

THAT, clause 15 of the Bill be ameuded in the proposed new section 30B by-

(a) ipserting the word "royalties" immediately after the wold "collect" appearing in

subsection (1);

(b) inserting the word "the" inllrediately after the words "recordings and" appearing

in subsection (3),

(c) deleting subsection (4) and substituting therefor the following new subsection-

"(4) 'fhe Board shall detennine and, by notice in the Gazette, publish the

share of the private copyir-rg rernuneration applicable to the respective

rights holders."

Justificatiott:

1. To correct typographical errors; and

Z. To recluire the Board to deteunine and publish the shares of the Blank tape levy

that the producers and performers of sound recordings will be entitled to.
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CLAUSE 17

THAT, clause 17 of the Bill be amended by inserting the following new paragraph

immediately after paragraph (a)-

"(aa) in subsection (2) bV deleting the words "cornpetent authority" appearing

irnrnediately after the words "conditions as the" and substituting therefor the word

"Board";

Justification:

To delete the relerence to the "competent authority" in section 33A of the Act and

replace it with the "Board" which was left out irr the proposals contained in the Bill.

CLAUSE 18

THAT, Clause 18 of the Bill be amended-

(a) by deleting paragraph (a) and substituting therefor the followirlg new paragraph-

"(a) by deleting subsection (l) and substituting therefor the following new

subsection-

"(1) Copyright or related riglits shall be infi'inged by a person who,

without the license of the owner of the copyright or related rights-

(a) does, or causes to be done, an act the doing of which is controlled

by the coplrlig|",1 or related rights; or

(b) imports, or callses to be in-rported, otherwise than for his private

and don'restic use, an article which he knows to be an infringing

copy."

(b) bV inserting tlie followillg rlcw paragraphs irlmediately after paragraph (b)-

"(c) in subsectiou (3) bV deleting the word "technical" wherever it
appears and substituting therefor the words "technological

protection"

(d) in subsectiou (9) bV insertiug the u,ord "drarratio" immediately after

the word "literzrry",
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(e) in subsection (11) by inserting the word "dramatic" immediately after

the word "n1Llsical"";

Justification:

1. To correct an omission in the proposed amendment to section 35(l) of the Act;

2. To delete the word "technical" and replace it with the words "technological

protection" to align it with the proposed new definition of "technological

protection rteasures"; attd

3. To amend the Act to cover dramatic works under copyright and related rights.

CLAUSE 19

THAT, clause 19 of the Bill be amended-

(a) in the proposed new section 35A(1)(c)(iii) by inserting the word "business"

immediately after the words "forty eight";

(b) in the proposed new section 358 by-
(i) inserting the following new subsection imrnediately after subsection (3)-

"(3A) An Internet Service Provider shall, upon receipt of a valid takedown

notice, notify the person responsible for making available the alleged

infringing content and provide them with a copy of tl're notice as soon as is

practicable."

(ii) deleting subsection (4) and substituting therefor the following new

subsection-

"(4) An Internet Servioe Provider shall disable access to the material

within folty eight business hours unless it receives a counter notice

fulfilling the requirernents set out for a takedown notice and contesting the

contents of the takedowu uotice.

(iii) deleting the word "TIle" appearing in subsection (5) and substituting therefor'

the word "An";

(iv) deleting subsection (6) and substituting therefor the following new

subsection-
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"(6) An Internet Service Provider which contravenes the provisions of
subsection (4) commits an offence and shall, upon conviction, be liable to

a fine not exceeding five hundred thousand shillings or to imprisonment

for a term not exceeding five years, or to both."

(v) deleting the word "of' appearing in subsection (7) and substituting therefor

the words "llot exceeding"

(vi) deleting the word "The" appearing in subsection (8) and substituting therefor

the word "Alt";

(vii) by inserting the following new section immediately after the proposed new

section 35C-

Application for

injunction.
35D. (1) A person rnay apply to the Fligh Court

fol the grant of interim relief where he or she has

reasonable grounds to believe that his or her copyright

is being or may be infringed by a person situated in or

outside Kenya.

(2) The I{igh Court rnay, upon application under

subsection (1), grant an order requiring-

(a) a persoll enabling or facilitating the

infringement of copyright, or whose

service is used by another person to

infringe copyright, to cease such

enabling or facilitating activity or disable

that person's access to its service for the

inf inging purpose;

(b) a person hosting or making available an

online location, service or facility

sitr-rzrted in or outside Kenya which is

used to infringe copyright or whicli

cnzrbles or facilitates the infringement of
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copyright, to disable access to such

online location, servicc or facility as

replaccd, arnended or moved from time

to timc; or

(c) an interuct servicc providcr to prevent or

impcdc the use of its service to access au

onlinc looatiou, service or facility

situated in or outside Keuya that is uscd

to inlringe copyright as replaced,

amendcd or tloved ll'onl tirne to time.

Justification:

l. 'lo amend the proposecl new sections 35A and 35Il to require an ISP to disable

access to irrfringing copies within forty-eight business hout's of receiving a take-

down uoticc;

Z. 'l'o amend the proposed new sections 35ll to require an ISP to notify an alleged

infringer upon receipt of a valid take-down notice;

3. 'fo amencl the ploposed new sections 35B to allou, any person to file a counter-

notice to a takedown uotice;

4. To correct typoglaphical errors;

5. To allow a pct'soll to appll,to the lligh Court lor the grant of an injunction

especially with regarcl to Iive eveuts.

CLAUSE 21

TI{AT, clause 21 of the Bill be atneuded-

(a) bv cre,e'[ rg' 

T;:; :: il:.:':":::,T;:::'J;:, ;-i-i ;,'" ;l;,.-
nerv stthscctiorl--"

(l) z\ pcrson who, at a titrlc vr'hetl ctll.rYright or tlie right of a

pcrfolurcr or ;tt'oduccr subsists it-l zl wot'k. knou'ingly-

(a) ntakcs lbr salc or ltire an infiingirl8 copy;
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(b) sells or lets for hire or by way of trade, exposes or offers

for sale an infi'inging copy;

(c) distributes infringing copies;

(d) possesses othetwise than for his private and domestic use,

an infringing copy,

(e) imports into Ker-rya otherwise than for his or her private and

domestic use atl infringing copy;

(f) makes or has in his or her possession a contrivance used or

intended to be r-rsed for the purpose of rnaking an infringing

copy;

(g) causes a broadcast to be rebroadcast or transmitted in a

diffusion service, knowing that copyright subsists in the

broadcast and that such rebroadcast or transmission

constitutes an infringement of the copyright;

(h) causes a progralll carrying signals to be distributed by a

distributol lor whom they were not intended, knowing that

copyright subsists in the signals arrd that such distribution

constitutes an infringemerrt of the copyright;

(i) circumverits a technological protection measure or

manufactures or distributes devices designed for

circumventing teclnological protection lneasures; or

O rernoves or alters rights management inforrnation or

imports or distributes, ol' makes available to the public a

copy of a work frorn which electronic rights management

information has been rernoved or altered,

commits au offeuce.";

(b) in paragraph (c) by deleting tlie proposed new subsection (4) and substituting

therefor the following subsection:

"(4) A person convictccl of an olfence under subscction (1) (a), (b, (c), (d)

or (e) shall be liable to:
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(a) in the case of a first conviction, a fine of five times the rnarket

value of the legitimate work or one tliousatid shillings for each

infringing copy whichever is higher or to imprisonment for a term

not exceeding ten years, or to both; and

(b) in any other case to a fine of ten times the market value of the

Iegitimate work or two thousand shillings for each infringing copy,

whichever is higher or imprisonmettt for a tem not exceeding

twenty yeal's, ol to both."

(c) in paragraph (d) bV cleleting the words "Auy persoll guilty" appearing in the

proposed new subsection (5) and substituting therefor the words "A person

convicted";

(d) by deleting paragrapl-r (e) and substituting therefor the following new paragraph-

"(e) by deleting subsection (6)."

(e) by inserting the followillg new paragraph immediately after paragraph (e)-

"(ea) by deleting the words "Any person guilty" appearing in subsection

(7) and substituting therefor the words "A persott convicted";

Justification

l. To comect typographical errors; and

Z. To harmonize conflicting penalties appearing at sectiou 3S(4) and 38(6) in

relation to the satue offences.

CLAUSE 22

THAT, clause 22 of the Bill be amended in the proposed new section 38A-

(a) by deleting subsection (1) and substituting therefor the following new subsection:

"(1) Where a body corporate is convicted of an offence under this Act,

every person who at the tin're the offenoe was comlTlitted was in charge of

or was responsible to thc body corporate for the conduct of its business

and affairs is also decrlecl to have committed the offence and shall be

liable to prosectttiotr.''
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(b) bV deleting subsection (2) and sr-rbstituting therefor the following new subsection:

"(2) Where it is proven that a body corpolate committed an offence under

this Act with the consent, comrivance or willful lack of due diligence by a

person in charge of or responsible to the body corporate forthe conduct of
its business and affairs, the person shall be guilty of the offence."

Justification

To recast the proposed new section 38A on the criminal liability for body corporates to

cater for the presumption of imrocence for their staff and officers as guaranteed by Article

50(2)(a) of the Constitution.

CLAUSE 24

THAT, clause 24 of the Bill be amended-

(a) in paragraph (d) bV dcleting the words "shorter period" appearing immediately

after the words "fol' a" in the proposed neu, subsection (3A) and substituting

therefor the words "period not exceeding six months";

(b) by deleting paragraph O and substituting therefor the following new paragraph-

"O in subsection (9), by-

(i) inserting the words "and two daily llewspapers of national

circulation" immediately after the word "Gazette";

(ii) deleting the words "collecting society" wherever they appear and

substitr-rting therefor the words "collective management

organisation";

(c) in paragraph (k) by--
(i) deleting the ploposed new subsection (10) and sr"rbstituting therefor the

following ucvv subsection-

"(10) Ilcfore delegistering a collective nlanagentent organization,

thc lloard shall, notil'y the organization in writing and invite it and
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any of its melltbers to make written represelltations against

deregistration within twenty one days from the date of the notice."

(ii) inserting the word "ll' immediately before the word "After" appearing in

the proposed uew subsection (1 1);

Justification:

l. To amend the proposed new section 46(34.) to provide that the Board may grant

a provisional licence for a period not exceeding six months;

Z. To require the Board to publish the notice of deregistration of a CMO in two daily

newspapers of national circulation, in addition to the Kenya Gazette;

3. To require the Board to invite representations fi'om a CMO and its Members prior

to deregisteling the CMO; and

4. To correct typographical errors.

CLAUSE 25

THAT, clause 25 of the Ilill be ameuded-

(a) by deleting the proposed new section 468 and substituting therefor the following

new section-

Qualification and

tenure of Directors and

Chairpersons oi

collective nranagerlletlt

organizations.

46I]. (1) A member of a collective management

olganization shall be eligible for election as a director if
he holds a post-secondary qualification recognized in

Kenya.

(2) A dircctor elected under this section shall

serve for a term of three years and shall be eligible for

le-elcction ibr one further term.

(3) A director elected as a chait'person of a

collective rnallagelnent organization shall hold office

for a term of three years and shall be eligible for re-

electiou for oue {irrther terrn.

50 lPagt

(4) A chief executive officer of a collective

I

l

-1

I

I

I

ll
I

I

i

l

I

I

I

'i

i

I

I



llranagelnent organization shall hold office for a term of

four years and shall be eligible for reappointment for

orle further term Llpoll satisfactory performance as

evaluated by the directors.

(b) bV inserting the following new section immediately after the proposed new

section 46C-

Submission and

publication of

intbrmation royaltics

46CA. (1) A collective management

organization shall submit to the Board information on

its total collection and distribution of royalties annually.

(2) The Board shall, by notice in the Gazette,

publish information submitted under subsection (1).

(c) in the proposed new section 46D-

(i) bV deleting subsection (l) and substituting therefor the following new

subsection-

"(1) The Executive Director ma1, authorize a person, in writing, to

inspect the books of accounts and records of a collective management

organization."

(ii) by deleting the worcls "Any failure" appearing in subsection (3) and

substituting therefor the words "A person who wilfully fails";

(iii) by deleting sr:bsection (4) and substitr.rting therefor the following new

subsection-

"(4) The person authorized to inspect a collective management

olganization shall report to tlie Board on-

(a) any breach or non-observance of the requirements of

this Act or rcgulations,

(b) any irrcgularity in the nlanner ol conduct of the

business of thc organization;
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(c) any appareut mismanagement or lack of management

skills in the organization; or

(d) any other matter warranting remedial action or a

forensic audit."

(iv) by deletirrg subsection (6) and substituting therefor the following new

subsectiou-

"(6) The powers conferred by subsection (1) may be exercised

in the following circumstauces-

(a) where a petition for inspection has been made by not

less than forty five percent of the rnembership

specifying breach of instruments establishing the

collective n-Ianagement organization, tlie regulations or

the Act;

(b) failure by a collective management orgattizatiorr to

accouut for monies to at least twenty percent of its

met'ubers;

(c) faih"rre by a collective managelneut orgauization to

offer an account of the exploitation of the copyright

works assigned or licensed to it;

(d) where a coilective managelnent organization has acted

beyoncl its powers in adnrir-ristering the rights to which

it is assigned or licensed;

(e) where a coilective maltagement organizatiou has altered

its memoraudum or other internal rules to exclude a

section of its members in participating irr its affails or

as to alter its core business;

(l) r,r,here a collective tnanagement organization has

persistcntly taiied to adhere to its set adrninistrative

br-rdget withor-rt a reasouable cause ; or
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(g) where a collective management organisation has failed

to cornply with request for information or records from

its membels or the Board."

(d) in the proposed new section 46E(l) by deleting thc words "finds that an

organisation conducts" appearing immediately afler the word "repoft" in the

opening statemeut and substituting therefor the words "that a collective

managen'rent organization";

(e) by deleting the proposed new section 46F;

(0 bV deleting the proposed new section 46G and substituting therefor the following

new section--

Record keeping and

attendancc of mcctings

by Board

representativss.

46G. (1)'fhe directors of a collective

rnanagerllent organization shall cause minutes of all

resolutions and proceedings of their rneetings to be

entered and updated in books kept fol that purpose.

(2) The Board lnay, through a designated

replesentatirre, attend and advise a meeting of the

directors of a collective lnanagenlent organization

where matters affecting rnember's interests are

proposed fol discr,rssion.

Justification:

1. 'fo amend the proposed new section 468 to make a person with a minimum of a

post-secondary qualification fi'om a recognized institutiori eligible for election as

a CMO director;

2. To allow CMO directors serve for a renewablc threc-year tenn and Chief

Executive Officel to serve for a renewable four-year term;

3. T'o ameud the proposed new sectior-r 46D to specify that the failure of a CMO to

accouttt to at least twenty percenl" of members constitutcs grounds for the

inspection of a its books;
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4. To provide that the failure to fumish inlbnnation or records that constitutes

grounds lbr an inspection should relate to a request frorn KECOBO or members

of a CMO;

5. To delete the proposed section 46F on "Rules" for purposes of recasting it as an

amendrnent to section 49 of the Act which provides for regulations to be made by

the Cabinet SecretarY;

6. To reword the proposed section 46G for purposes of clarity; and

1. To require the arnual publication of information on CMO collections and

distributions.

CLAUSE 27

THAT the Bill be amended by deleting clause 27 and substituting therefor the following

new clause--

Anre ndtttcrtt

of sectiotr 48

of No. l2 ol'

2001.

27. The principal Act is atneuded by repealing section

48 and substituting therefor the followiltg new section-

ApDoiiltnlcnt

and dutics ol

Copyright
'l'ribLrnal.

48. (l) There shall be a Copyright

Tribunal appointed by the Chief Justice for the

purpose of exercising jurisdiction undel this Act

where any matter requires to be deterrnined by

such fribunal.

(2) 'lhe Copyright'l'ribunal shall consist of

rrot less than three and not more than five

persolls, one of whom shall be an Advocate of not

less than seven years standing or a persoll who has

hcld judicial ofhce in Kenya as Chairperson,

appointed by the Chief .lustice where auy matters

requircs to bc determinecl by the 
-l-ribunal.

(3) No person shall be appointed under

this scctiorl, uor shall any pcrsolt so appointed act
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I

(a) a dispute over

copyright; and

(b) anappeal againsf

(i) the Board's refusal to grant a

certificate of ,registration to a

collective management

organization;

(ii) irnposition of unreasonable

terms or cof ditions by the

Board for the gmnt of a

certificate of gistration;

refusal by a

management

grant a licence

(iii) unreasonable

collective

organization

in respect of

or

a copyright work;

(iv) Lnposition

terms or

collective

of

of unreasonable

cdnditions by a

management

registration

;

i

i

l

I

I

I

organization fdr the grant of a

as a menr.ber of the Copyright Tribunal, if he, his

partner, his employer body (whether statutory or

not) of which he is a member has a pecuniary

interest in any matter which requires to be

determined by the Tribunal

(4) Subject to subs{ction (5), the

Copyright Tribunal shall have julrisdiction to hear

and determine-
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copyright work;

(5) Before determining a matter referred to

it under this section, the Copyright Tribunal shall,

in accordance with such procedure as rnay be

prescribed, give both parties an oppottunity to

present their respective cases, either in person or

through representatives, both orally aud in

writing.

(6) The Copyright Tribunal may order the

grant of a certificate of registration or the grant of

a license in respect of a copyright work subject to

the payrnent of the applicable fees.

Justification:

1. To amend section 48 of the Act to include the arbitration of disputes between

right-holders in the mandate of the proposed Copyright Tribunal; and

2. To place the Tlibunal under the Judiciary as conten'rplated under Article 169(1Xd)

of the Constitution.

.CLAUSE 28

THAT, the Bill be amended by deleting clause 28 and substituting therefor the following

new clause-

Anrendnrettt ol'

section 49 olNo.

l2of200l.

2tl. The principal Act is atnended by repealing

section 49 and substituting therefor the following new

sectio11-

Regulations 49. (1) The Cabinet Secretary may

make rcgulatiotts generally for tl-re befter

carryirrg into effec.t oi'the provisions of this

Act, including the exteusiou of its

a1;plication.
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i

I

ilrl

(2) Without prejudice to the

generality of subsection (l) the regulations

made under this section may-

(a) prescribe-

(i) the audlt of collective

managernent

organizatfions;

(ii) the annual and special

general meetings of

collecti management

(iii) guideline on the gender

and

of persons

with disability and other

rnarginalifed groups on

the boards of collective

management

organizatlons;

(iv) the procedure of handling

complain{s made to the

Board;

I

(v) ratios cif distributable

income to administrative

costs inclLding deductions
I

applicable to collective
I

managemtnt

organrzatrons;

(vi) the n-,u,-{, of approval of

rep

participati on

I

I
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distribution rules;

(vii) the rnanner of approval of

cash reserves;

(viii) the manrler of approval of

mernbership to a collective

management

organization;

(ix) a system for the

identification of copyright

works and monitoring of

payment, collectiou and

distribution of royalties;

and

(x) anytl'ring required by this

Act to be prescribed;

(b) extend the application of this

Act in respect of any or all of

the wolks referred to in

section 22 (l)-

(i) to individuals or bodies

corporate who are

citizens of, domiciled or

resident in or

incolporated under the

laws of Kenya or a

colrntry wl'rich is a party

to a treaty to which

Kenya is also a party and

rvhich provides for the
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*t

I

l

I

'. 1

i

I

appli

(c) r'estrict the

translation

which the

of this Act

to control the

or the

or

(iii) to sound recordings made

or published in Kenya or

a country which is a party

to a tfeaty to which

Kenya ig also a party and

which provides for the

protecticin of copyright

and related rights in

works to which the

applicatibn of this Act

extends;

l,l
I

and

1

protection of copyright

on

rights in

which the

of this Act

extends;

(ii) to woliks, other than

sound recordings, first

publish(d in Kenya or a

country which is a party

to a Seaty to which

Kenya is also a party and

which provides for the

protection of copyright

and related rights in

works to

and

works to
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Ieproduction of a work Llp to

the extent perrnitted by any

Copyright Convention for the

tirne being in force in Kenya:

Provided that the

work belongs to or is first

published or flrst madc in or

first tnade available to the

public by individuals or

bodies corporate who al'e

citizens of, dorniciled or

tcsideut in or iucorporated

under laws of a coutrtry

rvhich is a party to a trcaty,

conveution or iuternational

agreelnent which Kenya is a

party to and which provides

for the protection of copyright

and related rights as Kenya.

(3) For the put'poses of Article 94 (6)

of thc ConsLitutiou-

(a) the purpose and objeclivc of

dclegation under this seotion

is to enable the Cabitret

Secretary to make regulations

to provide for the better

carrying into effcct of tlic
provisions of this Act and to

cnablc the Board to clisohargc

its Iunctions more cfI-cctively;
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j (b) the authority of the Cabinet

Secretary to make regulations

under this .{ct will be limited

to bringing into effect the

provisions df tnir Act and to

fulfil the oQjectives specified

under this swtion;

(c) the principles and standards

applicable to the regulations

made under this section zre

those set out in the

and General

Act and the

il

l

I

Cap 2,

No. 2j ot20l3

\

Provisions

Statutory Itrstruments Act,

2013.

Justification

1. To arnend section 49 of the Act to include the mandate dontained in the proposed

ne section 46F as part of the Regulations to be made by Cabinet Secretary;

2. To include the forrnulation of a system for the of copyright works

and monitoring of payment, collection and distribution

regulations to be made by the Cabinet Secretary;

royalties as part of the

3. To align section 49 with Article 94(6) of the Constitution on the purpose and

limits of the exercise of delegated powers.
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NEW CLAUSES

1. THAT, the Bill be arnended by inserling the following new clause immediately after

clause 7-

Appeals' 21. (l) A person aggrieved by the

decision of the Board under this Act may,

within sixty days frorn the date of the

decision, appeal to the Copyright Tribunal.

(2) The Board shall provide written

comments on any rlatter over which an

appeal has been submitted to the Copyright

'fribunal under this section upoll request

from the Copyright Tribunal.

(3) The Copyright Tribunal shall

issue a decision on the appeal within thirty

days from the date ofsuch an appeal.

Justification:

To amend section 2l of the Act to delete refereuces to the "contpetent Authority" and

replace them with the "Copyright Tribunal" as proposed in the Bill.

2. TI{AT, the Bill be amended by inserting the following new olauses immediately after

clause 9-

Repeal and

replacenrent ol'

section 2l of No.

l2of200l.

Anrendntertt ol'

sectiorr 23 ol'No.

l2 of200l

7A. The principal Act is amended by repealing

Section 21 and substituting therefor the following new

section-

9A. Section 2.3 of the principal Act is amended-

(a) in subsection (2) by inserting the word

"draurzrtic" immcdiately after the word

62 ll,eg;
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Justification:

To amend sections 23, 24 and 25 of the Act to include dramatic works as paft of the

works covered under the Act.

3. THAT, the Bill be amended by inserting tire following new clause immediately after

clause I 1-

Aruendnreut of

section 24 of No.

l2 ol200t.

Arnerrdment ol
section 25 ofNo.

l2of200l.

Arnendnrent of

section 27 of No.

l2 of200l.

"nlLlsical";

(b) in subsection (3) by inserting the word

"dranlatic" immediately after the word

"mLISical";

9l]. Section ZaQ)@) of the principal Act is

amended by inserting tlie word "drarnatic" irnrnediately

after the word "musical".

9C. Sectiott 25(2) of the principal Act is amended

by inserting the r,vord "drarratic" immediately after the

word "n1ltsical".

11A. Section2T of the principal Act is amended-

t

(a) in sr-rbsection (1) by inserting the word

"clralrratic" irnmediately after the word

"lnLISical";

(b) in subsection (2) bV deleting the words

"competent authority" appearing

immediately after the words "determined

by tire" and substituting therefor the words

"Copyright lribunal".

Justification:

1. To atnend section 27 of the Act to inclr-rde dran-ratic works as part of the works

covered under the Act; and
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2. 'fo delete references to the "cornpctent Authority" alld replace them with the

"Copyright Tribunal" as proposed in the Bill.

4. THAT, the Bill be amended by inserting the following uew clause immediately after

clause 20-
Anrendnrettt ol'

section 37 of No

l2ol200l

20A. Section 37(l) of the principal Act is arnended

in the closing statement by deleting the words "contpetent

authority" appearing in-rmediately after the words "coufl

ol'" and substituting therefor 1he words "Copyright

Tribunal".

Justification:

To amend sectioll 37 of the Act to delete references to the "conlpetent Authority" and

replace thern with the "Copyright Tribunal" as proposed in the Bill.
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Elders believed to have
magical po\.vers that can
bring problems to those
u,ho are rurcL'cuntcisecl

BY VIVERE [IANDIEI\,tO
Mi€trc@yahoo (mr

-A Flf s Robi Nchsgwa is 40 but used
Il \\/ ll to fe?t likr rn outclsr uri.t fou4 v .Llytrrs rgo, She war hbellcd e

brdomn ln_h.r Ny!m.gongiri village,
Kurh Erlt Sub-Couty

Hcr husbud,s r?lrtivcs disliked her
aud blomed her for tlre mlsforhmes
thot blfru thcm.

All thla bcceusc sl)e had refused to
bc clrcuclsld as r Eirl.

h I mrmulty wherc glrlsmust face
the knlfc, ll was unhesrd of.

"I wr3 sccn !s r p.rleh. Myhusbend,s
rehdB blmed m?for the misforh[es
thet bcflu thc fmiry,,, she srtd.

Accordlnt to Kurh trsd,tlons, an
uc,rcumalsed lrcmen shqdd not bemulcd. Any matr \vl)o m8rl€s suchI wom.n tttrocts problenrs.

Thc uncut womsn - derogelorlly

callcc "iriktraafl?" - lr not rllowld to
mlng. Mth others, .sFchuy st 6mlil
nDCr.ODS.

..Tcn y?rrE.,nto hcr marriagc,
Ncheg\ve could trte lt no longcr. Sihc
gsvc :n to prccruc md wcnt for th.
cut in zol4.

"l rvrs tlrcd ofbcLrg mlEtrc.ted rnd
my hulbmd wrE .hro3t mrrrying .
second wif!. I hrd to do lt rnd I em tw
at pe8c. Mth cv!ryonc though I fe.l lt
was n.Jt rlght,,,Ms Ncbagwr srld.

.4s th! world mrrkr thc Intcrnr-tion!! Dry on Zcro Tolcrtncr for
FGM, camprignlrs try suglnr ls one
ot thc m.b chrurnlcr Ir the batfle
rgatrst thr cut

Ms Verr Robi, th. foudu of Kuh
l--1.I I I w8s seen rs a oariah.(:-. y' My husband,s rilatives
r"',;' blamed me for the

misfortunes that befell the
femily. I hnd to do it and I anr
now at peece with cverrone
though I feel it was nofright:,
Robi Nchagiua

BRXEF},V

NYERI

Doctor denies runninE
medical college illeg-,t

Embu L?al Flvc HosDttel (
Mor.r Mu! ht. bcrn tica &
Sh2oo,ooo bo0d rftcr dcnvtnc a,
c-nttlg r coU?ac t[cgrUy. D; !fi'uJ
rlro dcnlrd rdmltflnl rtudcnti.to
xlngr Mcdtcrl Coll:ic wtthou
proval ltom thc Xrnyr Mcdlcr
or.tory Tlefurlcls$ lnd T?ch
t ilt Boid. ft! formcr EovcmmcprrnologEt sr, chugcd doncrtdr
rhc codlrlctoE of the collerc iuo
Ktn)rlrl .rrd two lcctura i r_,
Mrlrthl ud EnDs Orsuu.Il
mcdlcd coll.gr ls h Xlcnt Eil
Sub-C@nty, Nl,Grl. Tltc crsc ru o
hcud on Mrrch t6.

_torcphWanl

6.
/'1

REPUBLIC OF XEI{YA

tntttrtes te.vG th. compound of the omosarl_ tho clrcumclscr _ l" t(rdjt:litHcounty. Th€ tnternatton.t D.y on zero Toh"".;i;;;ti;;i"o Jiil"lo r"o"r.
AntlFGM 0nd Clntrc for Chlld Em- ._.Ihrre ctlcs .re rcrl. Ttosc whoporwmcnt, rdd mrny rnrrtcd rcmcn dts.b;r1h;.;;iroi',J.r..". .onr.-wrr.b€lr.g forccd lrto thc rlt?. quanccr," h. told thc Nariotr."Gtrls fcrr brrnE rub,Gctcd to tbe 'r-i-i;i.ii;;Jjir'.'riill. ,x"r"r
iilrtJlfflil#Xitur' ud opt for povrrr rrom nnr"-to pci-rom nrgr-

. 
Apu-i rro; th;rt6., rh c commu- i;:[':f Hffi t;:t]].#l ;:il:

JdtI stlUhold! 9g to bdt.fs Dd tsbm! thc cut.hrr proGct FcM. Eldcrs wl.ld .nor_ 
-_-Ocputy County Commlsstoncrmous ln lurnc!

.:'i;i: b1T;iil th.t rho* who rcdct f"',*r,"[..Th:i:1,1*:$; Hl]iI:tlre ritc srr bound to frcc rcri6us h,,ombrth-gi,-Giicg_nscsucDer ftun Er?m, thc god of . "Tii;b;iii;"-;;;c strons. Etdersc[cMclslon.

ii-it:,:n,i,+,il.ri+qirxiT,i+5]#;tt}ri*ffi ;.,,1r_"ri,y,1.i"{ry ruch pcoplc. wrr ltrtnst FGM.

ililj.j$#J#i HH",l ;H ".ilgfflHt HtTy.#HH;r

KIRINYAEA

Man in wife murder casr
to be detained fo.lO drl

A mu tcdscd of kllltn, hl! .

Mll rernrh h custody fd-to dr
rUow poUcc comDletc thdr tnw,
grtlons. It! cout su told thrtrheNudo MuluH Mbo6o bch.od;y
hlt wlfc on Sotu:d8y. Hc wr! s
r.Dtcd ln court yaltcrdry bnrt'dj
not trJ(. plca Acordlntato th! I
ccuton, Mr Mbogo Hncd hb ri- -ud tockcd thc body ln tbc how_
Thc two h.d arUer ln thc dev rt-
tcndcd r p$cnts, mecttnf rtih"'
ton'r Echool. Momcntr ricr rttr
lng homc, thc uromsn prJ hffi
Ecrcrrnlng; Ncllhboun rrrtv.d,
utr! I.tcr rnd found thr body.

_lticholat Km

REPUBLIC OF KENYA

-f;\#P
ffi .$F\#6,

"ffifi
NATIONAL ASSEMALY

TWELFTII PARLIAM[:NT - FTRST IIESAION

ln ths Mattsr of conslderauun by the Nrllonrl Ar3omblv
The computer and Cybcrcrlmes Blll, ioi7

Arricre 118(1) (b) or rhe constiturion provides rhal:.parliamenl shail racilirate pubilcpediclpalbn and invotuemsnr in lha ragiirar.ie ,ra 
"in"r-i,l"irl"s or pa,riament and ilgCommillse.s'.

F^:11", st"no,nn order 127(3) provkJes lhat, "rhe Deperlmental commrflee ro whtch aBitt ls commired sha, tacititate pubtic.p,tticipailon 
"^;-;;;i;;;; inb ec,,ount views dndrecommandalions ol the public whan lhe Committeo makes lts ipott to the Housd,.

Ths Computer snd Cyblrcrimes e!l, ZO1l- proposas lo provlda a framowork lo preventand conr'ror.the thrBat orcybercrim6, thal is, otfoncss agarn"t'"JriJtar.v"tems 6nd offencogcommltted by mians of compuler systems.

The.Compuler and Cybercrtmes Bllt, 2017, has urrde.rgone First Reodlng pur8uantlo standing order 'r27(3) and is rrow com:rihed t" ,nr-d.pJrt..,tar commrftee onComm,nlcalions, lnformation and ln.ovation fo, 
"on"iO"r"[*'"nd lhereafler raporl lo

Pursuanr to Arlicre 1 18(1)(b) and star,drng order 127(3), rhe ccmmrtre. invirss members ofthe Public to submit any represenlations tf,ey r"ay t are on tni Corpu,", 
"nd 

CybercrimesBill, 2017. The representations may bo fomarcej ro the cr"rr oiiil N"tron.t Assembty,Po._Box 41842.00.t oo, N.kobl; hand-detivered ro f n" Ofli-ic oi tt l'cterk, MalnParllement Bulldirrqs, Natrobl; or^emaileda .1"*6p"rffii*r.g..*, to b€ raceived onor bBfore Tuesday l3ri Febnrary 20lg af 5:00 pm.-

}IATIONAL ASSEMBLY
TWELFTH PARLIAMEHT - FIRST SESSION

ln thr Mrtt.r ot consldrntlon by thc i,hflonal Asscmbly
Th. Copyrlght (Am.ndment) 8il, 2017

Arrlcre 118(1Xb)otthe co*titu0m provtdaarhar,.p,rrisment shelnacritora publicpo,ilctpettodnd lnwrvemanr ln the bgtEratrva .nd oner outiness ot pa)ia,nioit ero n" con n taces'.

lyft"r S,"nOlnn Ord6r i27(3) provHes that, .the 
Depddmenta, 

""^*ir""'i, ili*nBlll ls commifled shtll racttttct publrc.parttcrpelton .nd shail taxe tnto acq)unt vraws anlra@mmendallon, ol the publtc whcn the Commlfleo mrkcs lts opon fo thc Housa..Thr copyrrght (Amendm'nt) B*,2017 aeekg to amend several crausea of lhe copyrrghrAct 2001.Tho ganerat oblectlvc.of tha amendmono O t **i ,n6 scope of ggpydghtprotrctlon, add rxlenslvo protec,on ln rerpeci rf Oa"O"rrf" 
""0 

slgnals. promots.soun(mrporals govlmance aM lmprova effclency ln royally coltecffoi.
Th! copyrlght (Amendment) Blll, 20.17, has undergone Flrut Raeding pursuanl toStanding Ordsr 127(3) and ls now commlttcd lo lhe D.prrtm.nfal commlttee on

;:TTJr""Ur*, 
tnformrtton and tnnovrilon for conalderetlon and thoraafter report to

Pursuanl loAr,cls 11g(1) (b) shd Sfsnding Ordar 127(3), the Commiltao lnvlto' mombersot tha Pubflc to submlt any reprcsantatbnr thay may havc on thi iopyrtght (Amendment)Blll, 2017. The reprossntarona may be forwarded r.; rn" cr.rr, oi tt,. Natronar Asrembry,P.o..Box 4184io010o, Nrlrobli henrrdaltvared to tf,e Om"" oit . clcrk, MainPrdhment Bulldlngs, Nrlrobl; or-errslled to clorf<OprAfrm.nt.go.ke; to bs receivcd onorb€tor6Tuasd.y136 Febru!ry2018atS:OOpm. -d

. 
MR. MICHAEL R..SIALAI, EBS '
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Her love for ch jlciren birthed life-long journey

E(ghenaJ wry@Effietr sSj?'
effifr H Hefi prerrn 

aaHH @bD her 6}ffipX
one night in June 2002.
strangers knockedon her
doorand droppedoff
two boys found onthe
stree'rs. This marlted the
beginning or. her journey,

By cardyChacha
g(hacha@standardmdjx(ok

. To get to pameia 0rvijtot
nonse, one must nayisate a
iabylilth of narrorv alleys. In
Kibera, rvhere she lives nrost
rsid enti top pr-iodty is rnrttine
fmd on tletable-

"l rith food Ll yolu stomach

chilrlren.
"l used to iltteract lyitl cirls

w}o had had babies and riere
stlrSgling with providing for

PamelaTs
children
:.Theyoung6t oithe3T
children is two ryhile the
oldest is l5 years
.She spends approxi-

matelyShl,BoO dailyto
put food on the table
aShe fdrms sugarcane on
a,€6ed plotof land in
chemelil and use the
earoings forfood

hoys h-orn ilte sftcets hungtf,
and witlt norvhere to sle-ep.
Sonteone led thent tomvlrorrio
- bccarue appaentll l wshelu-
brg snralJ chiJdr e:r.., she savs 

'

The boys, it tured orrt. had
beenc)rased from hontebv tlrcir
nlother. The woman hr,l
beconre suicidal after beine
dturped by her husband whi
(she had just discoverecl) Iarl
irfectad her with Imr

"Niy husband and I rvere
shocked," olvfuto says. ,,IIot to
n)ertion that vle had five chil-
drelt of our oM that lve Deeded
to look after.,,

. But the strangers hadl,t
come to debate whether t}]ev
shordd Ieave tJre boys rvitlt hei
or tale olem awal4

becanc a motl:er of tuio more
clr)Aen. ller geshu.e attracied
more people to drop olic)rildren
rurd by 2006, shc had 31.

"Sorneholvmyhusband and I
]nade just cnougl) to bnv us
food," shesays.

Donatediocd

Once in a whiie, rvell-rvishers
donatcd food and monev.
Behveen 2008 axl 2OU, Owino
rvorked at the Utlited Nations
Development progrmme on
confract. lt was her sdilv that
kept the fildy goins.

Bltt at son)e poilt, her hus-
batd left, saying she had to
choose b.etrueen him md thp
c)rildren.-

"Icouldil,t chase tle children
away; they were totally iruo_
cent. So n)y husband left for
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tlrenr ard ntot}lelhood issues.,,
sherecalls

"I rvou] d n atch tleir children
as tlrey vret)t tobuysmall iter[
forsale. Ihey used tle Drofl ts to
feed0reirchildren-,, -

PastmidniSht

,....:\

\
"I just couldn,t refirsc to

acconmodate thellr, atleastfor

The nerl day, Owino con-
fronted the boys, motler, who
srvore she would ki.ll then if
Owino forced her to takc them
back. And just lile thar, she

Over the years, I45 dren
have gone through Olvino,s
honre. 'Ioday she still has 37
who at'e in school and who
depend bn her for food atxlfees.
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MINUTES OF THE 60.T}I SITTING OF THE DEPARTMENTAL COMMITTEE ON
COMMUNICATION, INFORMATION AND INNOVATION HELD IN 4TH FLOOR
PROTECTION HOUSE, ON TUESN.IY 26" JUNE,20lg AT 9.30AM

PRESENT

l. Hon. William Kipkemoi, M.p.

2. Hon. George Macharia Kariuki, M.p.

3. Hon. Annie Wanjiku Kibeh,M.p

4. Hon. Maritim Sylvanus, M.p

5. Hon. John Kiarie Waweru, M.p

6. Hon. Mwambu Mabongah, M.p.

7. Hon. Anthony Tom Oluoch, M.p.

8. Hon. Marwa Kitayama Maisori, M.p.

9. Hon. Liza Chelule Chepkorir,M.p

10. Hon. Jonah Mburu, M.p.

APOLOGIES
l. Hon. Godfrey OsotsiAtieno, M.p

2. Hon. (Eng.). Mark Nyamita, M.p

3. Hon. Joshua Kimilu Kivinda, M.p.

4. Hon. Mwangaza Kawira, M.p

5. Hon. Wamuchomba Gathoni, M.p

6, Hon. Innocent Momanyi Obiri, M.p

7. Hon. Erastus Nzioka Kivasu, M.p.

8. Hon. Gertrude Mbeyu Mwanyanje, M.p

9. Hon. Alfah O. Miruka, M.p

National Assembly Secretariat

l. Ms Ella Kendi

2. Mr.Ronald Walala

3. Mr.Elijah lchwara

4. Mr.Wilson Angatangoria

-Chairperson

-Vice- Chairperson

ClerkAssistant III

Legal Counsel II

Audio Officer

Serjeant at arms

MIN.NO.A{A/CII/2018/210: pRELIMINARIES
The meeting was called to order at thirty minutes past nine o'clock followed with a word of
prayer.
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MIN.NO/N 18./210: CONSIDERATION AND A PTION OF THE REPORT
ON COPYRIGH'I (AMENDMEND BILL. 2OI7

The Committee considered and adopted the report with the following recommendations;

CLAUSE 2

THAT, clause 2 of the Bill be amended-

(a) by deleting paragraph (a) and substituting therefor the following new paragraph-

"(a) in the definition of author by-
(i) inserting the word "dramatic" immediately after the word "musical"

appearing in paragraph (a);

(ii) deleting the word "fiIm" appearing in paragraph (d) and substituting
therefor the word "work";

(iii) deleting the word "working" appearing in paragraph (h) and
substituting therefor the word "making";"

(b) in paragraph (e) by deleting the word "forklore" and substituting therefor the word
"folklore";

(c) in paragraph (f;(ii) by inserting the words "which constitutes an infringement of any
rights protected by this Act" immediately after the words "a work or live
performance" appearing in the proposed paragraph (aa);

(d) in paragraph (g) by deleting the proposed new definition of "musical work" and
substituting therefor the following new definition-

"musical work" means a work consisting of music, irrespective of musical
quality, and includes a graphical notation of such work and works composed
for musical accompaniment"

(e) by deleting paragraph O and substihrting therefor the following new paragraph-

"0) by deleting the definition of "school" and substituting therefor the
following new definition-

"schoo[" means an institution registered or accredited under the
Universities Act, 2012, the Basic Education Act, 2Ol3 or the Technical
and Vocational Education and Training Act,2013";

(f) In paragraph (k) in the proposed new definition of work by inserting the word
"dramatic" immediately after the word "aftistic";

(g) bV deleting paragraph (l) and substituting therefor the following new paragraph-

"(l) by deleting the definition of "technical measure" and substituting therefor the
following new definition-

"technological protection measure" means any device, product or component
incorporated into a work that effectively prevents or inhibits the infringement
of any copyright or related right";

(h) bV inserting the following new paragraphs immediately after paragraph immediately
after paragraph (l)-
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"(m) by inserting the following new definitions in their proper alphabetical
sequence-

"accessible forrnat copy" means a copy of a work in an alternative
manner or fonn which gives a beneficiary person access to the work,
including permitting the person to have access-as feasibly and comfortably
as a person without visual impairment or other print disability;

"art market prof-essional" includes an auctioneer, owner or operator of
1 Ballery, museum, an art dealer or any other person involvid in the
business of dealing in artworks;

"ar1work" means an original work of visual art created by an artist or
artists, or produced under their authority;

"authorized entity" means an entity that is authorized or recognized by
the government to provide education, instructional training,-adaptivl
reading or information access to beneficiary persons on u norlprofit tasis
and .includes a government institution or non-profit organiiation that
provides the same services to beneficiary persons as one or itr primary
activities or institutional obligations;

"beneficiary person" means a person who-
(a) is blind;

(b) has a visual impairment or a perceptual or reading disability
which cannot be improved to give visual function substantially
equivalent to that of a person who has no such impairment oi
disability and so is unable to read printed works to substantially
the same degree as a person without an impairment ;
disability; or

(c) is otherwise unable, through physical disability, to hold or
manipulate a book or to focus or move the eyes tothe extent that
would be normally acceptable for reading, regardless of any other
disabilities;

"buyer" means a person to whom ownership is transferred in an
artwork under commercial resale;

"commercial resale" means the subsequent re-transfer of ownership in
artwork from one person to another for monetary consideration with the
involvement of an art market professional;

- . "copyright Tribunal" means the tribunal established under section 4g
of the Act;

"exclusive licence" means a licence in writing signed by or on behalf
of an. owner or prospective owner of copyright or rElatJd righis, authorizing
the licensee to the exclusion of all oth"r- persons, incluiing the persoi
granting the licence, to exercise a right which by virtue of this Act would
apart from the licence be exercisable exclusively by the owner of copyright
or related rights;

"information system" means a system for generating, sending,
receiving, storing, displaying or otherwise processin-g data and includes
internet;

. "information system services" incrudes the provision of connections,
the operation of facilities for information systems, the provision of access to
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information systems, the transmission or routing of data between or among
points specified by a user and the processing and storage of data, at the
individual request of the recipient of the service;

"lnternet Service Provider" means a person providing information
services, systems, or access software that provides or enables computer
access by multiple users to a computer seruer including connections for,
the transmission or routing of data;

"collective management organisation" lneans an organisation approved
and authorizedby the Board which has as its main object, or one of its main
objects, the negotiating for the collection and distribution of royalties and
the granting of licenses in respect of the use of copyright works or related
rights;

"owner of the copyright" means the first owner, an assignee or an
exclusive licensee, as the case may be, of the relevant portion of the
copyright;

"performance" means the representation of a work by such action as
dancing, playing, reciting, singing, declaiming or projecting to listeners by
any means whatsoever;

"performer" means an actor, singer, declaimer, musician or other
person who performs a literary, musical or dramatic work or a work of
folklore and includes the conductor of the performance of any such work;

"public display" means the showing of original or a copy of a work-
(a) directly;

(b) by means of a film, slide, television image or otherwise on
screen;

(c) by means of any other device or process;

(d) in the case of an audio-visual work, showing of individual images
consequentially at a place or places where persons outside the
normal circle of a family and its closest social acquaintances are
or can be present irrespective of whether they are or can be
present at the same place and time or at different places or times,
where the work can be displayed without communication to the
public;

"publication" means a work or a sound recording, copies of which
have been made available to the public in a reasonable quantity for sale,
rental, public lending or for other transfer of the ownership or the
possession of the copies:

Provided that, in the case of a work, the making available to the public
took place with the consent of the author or other owner of copyright, and
in the case of a sound recording, with the consent of the producer of the
sound recording or his successor in title;

"public performancg" 1ns6ns-
(a) in the case of work other than an audio-visual work, the

recitation, playing, dancing, acting or otherwise performing the
work, either directly or by means of any device or process;

(b) in case of an audio-visual work, the showing of images in
sequence and the making of accompanying sound audible; and
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(c) in the case of a sound recording, making the recorded sounds
audible at a place or at places where persons outside the normal
circle of the family and its closest acquaintances are or can be
present, irrespective of whether they are or can be present at the
same place and time, or at different places or times, and where the
performance can be perceived without the need for
communication to the public;

"record" means any device in which sounds or the representations of
sounds are embodied which are capable of reproduction there from with or
without the aid of another instrument;

"related rights" mean rights neighboring on copyright, including those
subsisting under sections 27 (2), 28 , 29 and 3 0 of this Act;

"resale royalty right" means the right of artist or group of artists or
successors to receive resale royalty on commercial resale of an artwork;

"seller" means the person who transfers ownership of the artwork
under commercial resale; and

"specialized formats" means Braille, audio, or digital text or any other
media which is exclusively for use by visually impaired or other persons
with disabilities, and with respect to print instructional materials, includes
large print formats when such materials are distributed exclusively for use
by visually impaired or other persons with disabilities.

(n) by deleting the definition of "competent authority",'

Justification:

1' To include dramatic works as part of the works covered by copyright under the Act;
2. To correct a typographical error;
3. To delete the definition of "technical" measure" and substitute with the definition of

"technological protection measure" for purposes of consistency with the proposals in
the Bill and the existing provisions in the Act;

4. To delete the definition of "organization" and substitute with the definition of
"collective management organization" for purposes of clarity and consistency with the
proposals in the Bill;

5. To delete the definition of "originalwork of art" which is unnecessary;
6. To amend the definition of "publication" to apply to intangible works as wetl; and
'7. To amend the Act to delete the definition of "competent Authority" in line with the

proposals in the Bill to change it into a Copyright Tribunal.

CLAUSE 3

THAT, clause 3 of the Bill be amended by deleting paragraph (b);

Justification:

To delete the proposed requirement that the Board register all dealers of copyright which is
an impossible task.
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CLAUSE 5

THAT, clause 5 of the Bill be amended-

(a) in paragraph (a) by inserting the words "through a competitive process" immediately
after the words "appointed by the Board" appearing in the proposed new subsection
l1(l);

(b) bV deleting paragraph (b) and substituting therefor the following new paragraph-

"(b) by deleting subsection (2) and substituting therefor the following new
subsection-

"(2) A person shall quali$r for appointment under this section if he or she-
(a) is as an advocate of the High Court of Kenya of not less than five

years' standing or has held judicial office in Kenya;
(b) has at least five years managerial experience; and
(c) has at least five years' experience in matters relating to copyright and

other related rights"

Justification:

L To ensure that the Executive Director is recruited through a competitive process; and
2. To introduce reasonable the qualifications for appointment as Executive Director i.e.

one has to be an advocate of the High Court of not less than five years standing with
at least five years' managerial experience and experience in copyright matters. This is
due to the technical nature of copyright.

CLAUSE 8

THAT, the Bill be amended by deleting clause 8 and substituting therefor the following new
clause-

Amendment of section
22 ofNo. l2 ol200l-

8. Section 22 of the principal Act be amended in
subsection (l) by-

(a) inserting the words "or related rights"
immediately after the word "copyright"
in the opening statement;

(b) inserting the following new paragraph
immediately after paragraph (c).

"(ca) dramatic works"

Justification:

To amend the Act to cover dramatic works under copyright and related rights.
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CLAUSE IO

THAT, clause l0 of the Bill be amended in the proposed new section 26 by deleting
subsection (l) and substituting the following new subsection-

(l) Copyright in a literary, musical, artistic, dramatic or audio-visual
work shall be the exclusive right to control the doing in Kenya of any of
the following acts-

(a) the reproduction in any material form of the original work;

(b) the translation or adaptation of the work;

(c) the distribution to the public of the work by way of sale,

rental, lease, hire, loan, importation or similar
arrangement;

(d) the communication to the public of the whole work or a
substantial part thereof, either in its original form or in any
form recognizably derived from the original;

(e) the making available of the work of the whole work or a
substantial part thereof, either in its original form or in any
form recognizably derived from the original; and

(0 the broadcasting of the whole work or a substantial part
thereof either in its original form or in any form
recognizably derived from the original.

Justification:

To insert missing words in paragraph (1) (d ) and (e) of the proposed new section 26 of the
Act.

CLAUSE 11

THAT, clause 1l of the Bill be amended-

(a) In the proposed new section 26C(l) by deleting paragraph (b) and substituting
therefor the following new paragraph-

"(b) to make, import, distribute, lend or share accessible format copies by a
beneficiary person or authorized entities or persons acting on behalf of a
beneficiary person, including the circumvention of any technological
protection measures that may be in place, subject to the terms and conditions
set out under Regulations.,'

(b) In the proposed new section 26Dby-
(i) inserting the word "of immediately after the word "work" appearing in

subsection (1);
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(ii) deleting subsection (4) and substiruting therefor the following
subsection-

new

"(4) The resale royalty shall be payable atthe rate of five percent of the
net sale price on the commercial resale of an artwork and the seller, the
art market professional, the seller's agent and the buyer shallbe jointly
and severally liable to pay the resale royalty."

Justification:

To correct typographical errors and insert missing words.

CLAUSE 12

THAT, clause 12 of the Bill be amended-

(a) by deleting paragraph (a) and substituting therefor the following new paragraph-

"(a) in subsection (1) by inserting the following new paragraph imrnediately
after paragraph (b)-

"(ba) the making available of the sound recording in whole or
in part either in its original form or in any form recognizably
derived from the original.""

(b) bv inserting the following new paragraph immediately after paragraph (a)-
"(aa) by deleting subsection (3) and substituting therefor the following new
subsection:

"(3) The rights of an owner of a copyright in a sound recording are not
infringed by the making of a single copy of the recording for the
personal and private use of the person making the copy; and in respect
of such use the owner of copyright in the sound recording shall have
the right to receive fair compensation consisting of a royalty levied on
audio recording equipment or audio blank tape suitable for recording
and other media intended for recording, payable at the point of first
manufacture or entry in Kenya by the manufacturer or importer for
commercial purposes of such equipment or media.',',;

Justification:

l. To amend section 28(l) of the Act to introduce a new paragraph to include the
making available of sound recordings as part of the acts that fall under the exclusive
rights of a copyright owner;

2. To correct the proposed amendment to section 28(3) to align it with the proposed
deletion of subsections (4) and (5).

CLAUSE 15
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THAT, clause l5 of the Bill be amended in the proposed new section 308 by-
(a) inserting the word "royalties" immediately after the word "collect" appearing in

subsection (l);

(b) inserting the word "the" immediately after the words "recordings and" appearing in
subsection (3);

(c) deleting subsection (4) and substituting therefor the following new subsection-

"(4) The Board shall determine and, by notice in the Gazette, publish the share
of the private copying remuneration applicable to the respective rights
holders."

Justification:

l. To correct typographical errors; and
2. To require the Board to determine and publish the shares of the Blank tape levy that

the producers and performers of sound recordings will be entitled to.

CLAUSE 17

THAT, clause 17 of the Bill be amended by inserting the following new paragraph
immediately after paragraph (a)-

"(aa) in subsection (2) by deleting the words "competent authority" appearing
immediately after the words "conditions as the" and substituting therefor the word
"Board";

Justification:

To delete the reference to the "competent authority" in section 33A of the Act and replace it
with the "Board" which was left out in the proposals contained in the Bill.

CLAUSE 18

THAT, Clause l8 of the Bill be amended-

(a) by deleting paragraph (a) and substituting therefor the following new paragraph-

"(a) by deleting subsection (1) and substituting therefor the following new
subsection-

"(l) Copyright or related rights shall be infringed by a person who, without the
license of the owner of the copyright or related rights-

(a) does, or causes to be done, an act the doing of which is controlled by
the copyright or related rights; or

(b) imports, or causes to be imported, otherwise than for his private and
domestic use, an article which he knows to be an infringing copy.,,

(b) bv inserting the following new paragraphs immediately after paragraph (b)-
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"(c) in subsection (3) bV deleting the word "technical" wherever it appears

and substituting therefbr the words "technological protection"

(d) in subsection (9) by insefting the word "dramatic" irnmediately after the

word "literary";

(e) in subsection (l l) by inserting the word "dramatic" immediately after the

word "musical""'

Justification:

l. To correct an omission in the proposed amendment to section 35(l) of the Act;
2. To delete the word "technical" and replace it with the words "technological

protection" to align it with the proposed new definition of "technological protection

measures"; and

3. To amend the Act to cover dramatic works under copyright and related rights.

CLAUSE 19

THAT, clause 19 of the Bill be amended-

(a) in the proposed new section 35A(l)(c)(iii) by inserting the word "business"
immediately after the words "forty eight";

(b) in the proposed new section 35B by-
(i) inserting the following new subsection immediately after subsection (3)-

"(3A) An Internet Service Provider shall, upon receipt of a valid takedown
notice, notify the person responsible for making available the alleged
infringing content and provide them with a copy of the notice as soon as is
practicable."

(ii) deleting subsection (4) and substituting therefor the following new subsection-

"(4) An Internet Service Provider shall disable access to the material within
forty eight business hours unless it receives a counter notice fulfilling the
requirements set out for a takedown notice and contesting the contents of the
takedown notice.

(iii) deleting the word "The" appearing in subsection (5) and substituting therefor the
word "An";

(iv) deleting subsection (6) and substituting therefor the following new subsection-

"(6) An Internet Service Provider which contravenes the provisions of
subsection (4) commits an offence and shall, upon conviction, be liable to a

fine not exceeding five hundred thousand shillings or to imprisonment for a

term not exceeding five years, or to both."

(v) deleting the word "of' appearing in subsection (7) and substituting therefor the
words "not exceeding"

(vi) deleting the word "The" appearing in subsection (8) and substituting therefor the
word "An"'
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(vii) by inserting the following new section immediately after the proposed new section

35C-
Application for
injunction.

35D. (l) A person may apply to the High Court
for the grant of interim relief where he or she has
reasonable grounds to believe that his or her copyright
is being or may be infringed by a person situated in or
outside Kenya.

(2) The High Court may, upon application under
subsection (l), grant an order requiring-

(a) a person enabling or facilitating the
infringement of copyright, or whose
service is used by another person to
infringe copyright, to cease such
enabling or facilitating activity or disable
that person's access to its service for the
infringing purpose;

(b) a person hosting or making available an
online location, service or facility
situated in or outside Kenya which is
used to infringe copyright or which
enables or facilitates the infringement of
copyright, to disable access to such
online location, service or facility as
replaced, amended or moved from time
to time; or

(c) an internet service provider to prevent or
impede the use of its service to access an
online location, service or facility
situated in or outside Kenya that is used
to infringe copyright as replaced,
amended or moved from time to time.

Justification:

l. To amend the proposed new sections 35A and 35B to require an ISP to disable access

to infringing copies within forry-eight business hours of receiving a take-down
notice;

2. To amend the proposed new sections 358 to require an ISP to notify an alleged
infringer upon receipt of a valid take-down notice;

3. To amend the proposed new sections 35B to allow any person to file a counter-notice
to a takedown notice;

4. To correct typographical errors;

5. To allow a person to apply to the High Court for the grant of an injunction especially
with regard to live events.

CLAUSE 2I

THAT, clause 2l of the Bill be amended-
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(a) by deleting paragraph (a) and substituting therefor the following new paragraph-

"(a) by deleting subsection (l) and substituting therefor the following new
subsection-

(l) A person who, at a time when copyright or the right of a performer
or producer subsists in a work, knowingly-

(a) makes for sale or hire an infringing copy;

(b) sells or lets for hire or by way of trade, exposes or offers for
sale an infringing copy;

(c) distributes infringing copies;

(d) possesses otherwise than for his private and domestic use, an

infringing copy;

(e) imports into Kenya otherwise than for his or her private and
domestic use an infringing copy;

(f) makes or has in his or her possession a contrivance used or
intended to be used for the purpose of making an infringing
copy;

(g) causes a broadcast to be rebroadcast or transmitted in a

diffusion service, knowing that copyright subsists in the

broadcast and that such rebroadcast or transmission constitutes
an infringement of the copyright;

(h) causes a program carrying signals to be distributed by a

distributor for whom they were not intended, knowing that
copyright subsists in the signals and that such distribution
constitutes an infringement of the copyright;

(i) circumvents a technological protection measure or
manufactures or distributes devices designed for circumventing
technological protection measures; or

(j) removes or alters rights management information or imports or
distributes, or makes available to the public a copy of a work
from which electronic rights management information has been
removed or altered,

commits an offence.";

(b) in paragraph (c) by deleting the proposed new subsection (4) and substituting therefor
the following subsection:

"(4) A person convicted ofan offence under subsection (l) (a), (b, (c), (d) or
(e) shall be liable to:

(a) in the case of a first conviction, a fine of five times the market value
of the legitimate work or one thousand shillings for each infringing
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copy whichever is higher or to imprisonment for a term not exceeding
ten years, or to both; and

(b) in any other case to a fine of ten times the market value of the
legitimate work or two thousand shillings for each infringing copy,
whichever is higher or imprisonment for a tem not exceeding twenty
years, or to both."

(c) in paragraph (d) by deleting the words "Any person guilty" appearing in the proposed
new subsection (5) and substituting therefor the words "A person convicted";

(d) by deleting paragraph (e) and substituting therefor the following new paragraph-

"(e) by deleting subsection (6)."

(e) by inserting the following new paragraph immediately after paragraph (e)-
"(ea) by deleting the words "Any person guilty" appearing in subsection (7)
and substituting therefor the words "A person convicted";

Justification

1. To correct typographical errors; and

2. To harmonize conflicting penalties appearing at section 38(4) and 38(6) in relation to
the same offences.

CLAUSE 22

THAT, clause 22 of the Bill be amended in the proposed new section 38A-
(a) by deleting subsection (l) and substituting therefor the following new subsection:

"(l) Where a body corporate is convicted of an offence under this Act, every
person who at the time the offence was committed was in charge of or was
responsible to the body corporate for the conduct of its business and affairs is
also deemed to have committed the offence and shall be liable to prosecution."

(b) bV deleting subsection (2) and substituting therefor the following new subsection:

"(2) Where it is proven that a body corporate committed an offence under this
Act with the consent, connivance or willful lack of due diligence by a person
in charge of or responsible to the body corporate for the conduct of its
business and affairs, the person shall be guilty of the offence.,'

Justification

To recast the proposed new section 38A on the criminal liability for body corporates to cater
for the presumption of innocence for their staff and officers as guaranteed by Article 50(2)(a)
of the Constitution.

CLAUSE 24
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THAT, clause 24 of the Bill be amended-

(a) in paragraph (d) by deleting the words "shorter period" appearing immediately after

the words "for a" in the proposed new subsection (3A) and substituting therefor the

words "period not exceeding six months";
(b) by deleting paragraph O and substituting therefor the following new paragraph-

"0) in subsection (9), by-
(i) inserting the words "and two daily newspapers of national circulation"

immediately after the word "Gazette";
(ii) deleting the words "collecting society" wherever they appear and

substituting therefor the words "co I lective management organ isation" ;

(c) in paragraph (k) by-
(i) deleting the proposed new subsection (10) and substituting therefor the

following new subsection-

"(10) Before deregistering a collective management organization, the

Board shall, notify the organization in writing and invite it and any of
its members to make written representations against deregistration

within twenty one days from the date of the notice."

(ii) inser-ting the word 'olf immediately before the word "After" appearing in the

proposed new subsection (1 1);

Justification:

l. To amend the proposed new section 46(3A) to provide that the Board may grant a
provisional licence for a period not exceeding six months;

2. To require the Board to publish the notice of deregistration of a CMO in two daily
newspapers of national circulation, in addition to the Kenya Gazette;

3. To require the Board to invite representations from a CMO and its Members prior to

deregistering the CMO; and

4. To correct typographical errors.

CLAUSE 25

TH,|T, clause 25 of the Bill be amended-

(a) by deleting the proposed new section 468 and substituting therefor the following new
section-

Qualification and
tcnure ol Directors and
Chairpcrsons of
collcctive managemenl
organizations.

468. (l) A member of a collective management
organization shall be eligible for election as a director if
he holds a post-secondary qualification recognized in
Kenya.

(2) A director elected under this section shall
serve for a term of three years and shall be eligible for
re-election for one further term.
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(3) A director elected as a chairperson of a

collective management organization shall hold office
for a term of three years and shall be eligible for re-
election for one further term.

(4) A chief executive officer of a collective
management organization shall hold office for a term of
four years and shall be eligible for reappointment for
one further term upon satisfactory performance as

evaluated by the directors.

(b) bV inserting the following new section immediately after the proposed new section

46C-
Submission and
publication of
information royalties.

46CA. (1) A collective management
organization shall submit to the Board information on
its total collection and distribution of royalties annually.

(2) The Board shall, by notice in the Gazetle,
publish information submitted under subsection (l).

(c) in the proposed new section 46D-
(i) bV deleting subsection (1) and substituting therefor the following new

subsection-

"(1) The Executive Director may authorize a person, in writing, to inspect

the books of accounts and records of a collective management

organization."

(ii) by deleting the words "Any failure" appearing in subsection (3) and

substituting therefor the words "A person who wilfully fails";
(iii) by deleting subsection (a) and substituting therefor the following new

subsection-

"(4) The person authorized to inspect a collective management

organization shall report to the Board on-
(a) any breach or non-observance of the requirements of this

Act or regulations;

(b) any irregularity in the manner of conduct of the business of
the organization;

(c) any apparent mismanagement or lack of management skills
in the organization; or

(d) any other matter warranting remedial action or a forensic
audit."

(iv) by deleting subsection (6) and substituting therefor the following new
subsection-
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"(6) The powers conferred by subsection (l) may be exercised in
the following circumstances-

(a) where a petition for inspection has been made by not less

than forty five percent of the membership specifying breach

of instruments establishing the collective management

organization, the regulations or the Act;

(b) failure by a collective management organization to account

for monies to at least twenty percent of its members;

(c) failure by a collective management organization to offer an

account of the exploitation of the copyright works assigned

or licensed to it;

(d) where a collective management organization has acted

beyond its powers in administering the rights to which it is
assigned or licensed;

(e) where a collective management organization has altered its

memorandum or other internal rules to exclude a section of
its members in participating in its affairs or as to alter its
core business;

(f) where a collective management organization has

persistently failed to adhere to its set administrative budget
without a reasonable cause ; or

(g) where a collective management organisation has failed to
comply with request for information or records from its
members or the Board."

(d) in the proposed new section 468(l) by deleting the words "finds that an organisation
conducts" appearing immediately after the word "report" in the opening statement and

substituting therefor the words "that a collective management organization";
(e) by deleting the proposed new section 46F;
(0 bV deleting the proposed new section 46G and substituting therefor the following new

section-
Rccord keeping and
attendance of meetings
by Board
representatives.

46G. (l) The directors of a collective
management organization shall cause minutes of all
resolutions and proceedings of their meetings to be
entered and updated in books kept for that purpose.

(2) The Board may, through a designated
representative, attend and advise a meeting of the
directors of a collective management organization
where matters affecting member's interests are
proposed for discussion.
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Justification

L To amend the proposed new section 468 to make a person with a minimum of a post-
secondary qualification from a recognized institution eligible for election as a CMO
director;

2. To allow CMO directors serve for a renewable three-year term and Chief Executive
Officer to serve for a renewable four-year term;

3. To amend the proposed new section 46D to specify that the failure of a CMO to

account to at least twenty percent of members constitutes grounds for the inspection
of a its books;

4. To provide that the failure to furnish information or records that constitutes grounds

for an inspection should relate to a request from KECOBO or members of a CMO;
5. To delete the proposed section 46F on "Rules" for purposes of recasting it as an

amendment to section 49 of the Act which provides for regulations to be made by the

Cabinet Secretary;

6. To reword the proposed section 46G for purposes of clarity; and

7. To require the annual publication of information on CMO collections and

distributions.

CLAUSE 27

THAT the Bill be amended by deleting clause 27 and substituting therefor the following new
clause-

Amendment
ofsection 48
ofNo. l2 of
2001.

27. The principal Act is amended by repealing section
48 and substituting therefor the following new section-

Appointment
and duties of
Copyright
Tribunal.

48. (l) There shall be a Copyright
Tribunal appointed by the Chief Justice for the
purpose of exercising jurisdiction under this Act
where any matter requires to be determined by
such Tribunal.

(2) The Copyright Tribunal shall consist of
not less than three and not more than five
persons, one of whom shall be an Advocate of not
less than seven years standing or a person who has
held judicial office in Kenya as Chairperson,
appointed by the Chief Justice where any matters
requires to be determined by the Tribunal.

(3) No person shall be appointed under
this section, nor shall any person so appointed act
as a member of the Copyright Tribunal, if he, his
partner, his employer body (whether statutory or
not) of which he is a member has a pecuniary
interest in any matter which requires to be
determined by the Tribunal

(4) Subject to subsection (5), the
Copyright Tribunal shall have jurisdiction to hear

lTlPage





and determine-

(a) a dispute over registration of
copyright; and

(b) an appeal against-
(i) the Board's refusal to grant a

certificate of registration to a
collective management
organization;

(ii) imposition of unreasonable
terms or conditions by the
Board for the grant of a
certifi cate of registration;

(iii) unreasonable refusal by a
collective management
organization to grant a licence
in respect of a copyright work;
or

(iv) Imposition of unreasonable
terms or conditions by a
collective management
organization for the grant of a
licence in respect of a
copyright work;

(5) Before determining a matter referred to
it under this section, the Copyright Tribunal shall,
in accordance with such procedure as may be
prescribed, give both parties an opporhrnity to
present their respective cases, either in person or
through representatives, both orally and in
writing.

(6) The Copyright Tribunal may order the
grant of a certificate of registration or the grant of
a license in respect of a copyright work subject to
the payment of the applicable fees.

Justification:

I ' To amend section 48 of the Act to include the arbitration of disputes between right-

holders in the mandate of the proposed Copyright Tribunal; and

2. To place the Tribunal under the Judiciary as contemplated under Article 169(1)(d) of
the Constitution.

.CLAUSE 28

THAT, the Bill be amended by deleting clause 28 and substituting therefor the following
new clause-
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Amendment of
section 49 ofNo.
l2of200l.

28. The principal Act is amended by repealing
section 49 and substituting therefor the following new
section-
Regulations. 49. (l) The Cabinet Secretary may

make regulations generally for the better
carrying into effect of the provisions of this
Act, including the extension of its
application.

(2) Without prejudice to the
generality of subsection (1) the regulations
made under this section may-

(a) prescribe-

(i) the audit of collective
management
organizations;

(ii) the annual and special
general meetings of
collective management
organizations;

(iii) guidelines on the gender
representation and
participation of persons
with disability and other
marginalized groups on
the boards of collective
management
organizations;

(iv) the procedure of handling
complaints made to the
Board;

(v) ratios of distributable
income to administrative
costs including deductions
applicable to collective
management
organizations;

(vi) the manner of approval of
distribution rules;

(vii) the manner of approval of
cash reserves;

(viii) the manner of approval of
membership to a collective
management
organization;

(ix) a system for the
identification of copyright
works and monitoring of
payment, collection and
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distribution
and

of royalties;

(x) anything required by this
Act to be prescribed;

(b) extend the application of this
Act in respect of any or all of
the works referred to in
section 22 (l)-
(i) to individuals or bodies

corporate who are
citizens of, domiciled or
resident in or
incorporated under the
laws of Kenya or a
country which is a party
to a treaty to which
Kenya is also a party and
which provides for the
protection of copyright
and related rights in
works to which the
application of this Act
extends;

(ii) to works, other than
sound recordings, first
published in Kenya or a
country which is a party
to a treaty to which
Kenya is also a party and
which provides for the
protection of copyright
and related rights in
works to which the
application of this Act
extends; or

(iii) to sound recordings made
or published in Kenya or
a country which is a party
to a treaty to which
Kenya is also a party and
which provides for the
protection of copyright
and related rights in
works to which the
application of this Act
extends; and

(c) restrict the right to control the
translation or the
reproduction of a work up to
the extent permitted by any
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Copyright Convention for the
time being in force in Kenya:

Provided that the
work belongs to or is first
published or first made in or
first made available to the
public by individuals or
bodies corporate who are
citizens oe domiciled or
resident in or incorporated
under laws of a country
which is a party to a treaty,
convention or international
agreement which Kenya is a
party to and which provides
for the protection of copyright
and related rights as Kenya.

(3) For the purposes of Article 94 (6)
of the Constitution-

(a) the purpose and objective of
delegation under this section
is to enable the Cabinet
Secretary to make regulations
to provide for the better
carrying into effect of the
provisions of this Act and to
enable the Board to discharge
its functions more effectively;

(b) the authority of the Cabinet
Secretary to make regulations
under this Act will be limited
to bringing into effect the
provisions of this Act and to
fulfil the objectives specified
under this section;

(c) the principles and standards
applicable to the regulations
made under this section are
those set out in the
Interpretation and General
Provisions Act and the
Statutory Instruments Act,
2013.

Justification

1. To amend section 49 of the Act to include the mandate contained in the proposed ne
section 46F as part of the Regulations to be made by the cabinet Secretary;

2. To include the formulation of a system for the identification of copyright works and
monitoring of payment, collection and distribution of royalties as part of the
regulations to be made by the Cabinet Secretary;

Cap 2,

No.23 of20l3
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3. To align section 49 with Article 94(6) of the Constitution on the purpose and limits of
the exercise of delegated powers.

NEW CLAUSES

1. THAT, the Bill be amended by inserting the following new clause immediately after
clause 7-

gsgfl6n-
Appeals. 21. (1) A person aggrieved by the

decision of the Board under this Act may,
within sixty days from the date of the
decision, appeal to the Copyright Tribunal.

(2) The Board shall provide written
comments on any matter over which an
appeal has been submitted to the Copyright
Tribunal under this section upon request
from the Copyright Tribunal.

(3) The Copyright Tribunal shall
issue a decision on the appeal within thirty
days from the date ofsuch an appeal.

Justification:

To amend section 21 of the Act to delete references to the "competent Authority" and replace
them with the "Copyright Tribunal" as proposed in the Bill.

2. THAT, the Bill be amended by inserting the following new clauses immediately after
clause 9-

Repeal and
replacement of
section 2l ofNo.
l2 of200l.

Amendment of
section 23 ofNo.
l2 of200l.

Amendment of
section 24 ofNo.
l2of200l.

Amendment of
scction 25 of No.
l2of200l.

7A. The principal Act is amended by repealing
Section 2l and substituting therefor the following new

9A. Section 23 of the principal Act is amended-

(a) in subsection (2) bV inserting the word
"dramatic" immediately after the word
"musical";

(b) in subsection (3) bV inserting the word
"dramatic" immediately after the word
"musical";

98. Section z Q)@) of the principal Act is
amended by inserting the word "dramatic" immediately
after the word "musical".

9C. Section 25(2) of the principal Act is amended
by inserting the word "dramatic" immediately after the
word "musical".
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Justification:

To amend sections 23,24 and25 of the Act to include dramatic works as part of the works
covered under the Act.

3. THAT, the Bill be amended by inserting the following new clause immediately after
clause I l-

(a) in subsection (l) bV inserting the word
"dramatic" immediately after the word
"musical";

(b) in subsection (2) bV deleting the words
"competent authority" appearing
immediately after the words "determined
by the" and substituting therefor the words
"Copyright Tribunal".

Justification:

l. To amend section 27 of the Act to include dramatic works as part of the works
covered under the Act; and

2. To delete references to the "competent Authority" and replace them with the

"Copyright Tribunal" as proposed in the Bill.

4. THAT, the Bill be amended by inserting the following new clause immediately after
clause 2G-

Amendment of
section 27 ofNo.
l2of200l.

Amendment of
section 37 ofNo.
I 2 of200l .

11A. Section 27 of the principal Act is amended-

............Dat.......*.. 9-

20A. Section 37(l) of the principal Act is amended
in the closing statement by deleting the words "competent
authority" appearing immediately after the words "court
or" and substituting therefor the words "Copyright
Tribunal".

Justification:

To amend section 37 of the Act to delete references to the "competent Authority" and replace
them with the "Copyright Tribunal" as proposed in the Bill.

MIN.NO/NA/CIV2OI8/21 1 ADJOURNMENT

There being no other business, the meeting was adjourned at l2.05pm

\
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MINUTES OF THE 56,, SITTING OF THE DEPARTMENTAL COMMITTEE ON
COMMUNICATION, INFORMATION AND INNOVATION HELD IN 4'H FLOOR
pRoTECTIoN HousE, oN MoNDAy tgr', JUNE, 20lg AT 2.00pM

PRESENT

1. Hon. William Kipkemoi, M.P.

2. Hon. George Macharia Kariuki, M.p.

3. Hon. Jonah Mburu, M.P.

4. Hon. (Eng.). Mark Nyamita, M.p

5. Hon. Godfrey Osotsi Atieno, M.p

6. Hon. Annie Wanjiku Kibeh,M.P

7. Hon. Maritim Sylvanus, M.P

8. Hon. John Kiarie Waweru, M.P

APOLOGIES
l. Hon. Liza Chelule Chepkorir,M.p

2. Hon. Joshua Kimilu Kivinda, M.p.

3. Hon. Mwangaza Kawira, M.P

4. Hon. Wamuchomba Gathoni, M.p

5. Hon. Innocent Momanyi Obiri, M.p

6. Hon. Mwambu Mabongah, M.P.

7. Hon. Erastus Nzioka Kivasu, M.p.

8. Hon. Anthony Tom Oluoch, M.P.

9. Hon. Gertrude Mbeyu Mwanyanje, M.p

10. Hon. Marwa Kitayama Maisori, M.p.

I l. Hon. Alfah O. Miruka, M.P

National Assembly Secretariat

-Chairperson

-Vice- Chairperson

l. Ms Ella Kendi Clerk Assistant III

2. Mr.Ronald Walala Legal Counsel II

3. Mr.Elijah Ichwara Audio Officer

4. Mr.Albert Atunga Serjeant at arms

MIN.NOA[A/CII/201 8/1 96: PRELIMINARIES
The meeting was called to order at thirty minutes past two o'clock followed with a word of
prayer.
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MIN.NO/NA/CII/20r8/197: CONSIDERATION OF THE MEMORANDA ON

COPYRIGHT (AMENDMENN BILL. 2017

The Legal Counsel took the Committee Members through the memoranda as follows;

ClaLrse 26

The Committee agreed with the provisions of Clause 26. As at the time of concluding its

report, the Committee had not received any memoranda with submissions relating to the

Clause.

Clause 27

2. CEWG proposed that the clause be amended to expressly state the mandate of the Tribunal to

include the arbitration of disputes between right-holders and to ensure that the tribunal is

aligned with the Constitution and meets the test of fairness. The Committee agreed with the

proposal that the mandate of the Tribunal include the arbitration of disputes between right-

holders and noted that the Act needed to be amended to ensure that the Tribunal is domiciled

in the Judiciary as contemplated under Article 169(lXd) of the Constitution.

Clause 28

3. The Committee agreed with the provisions of Clause 28. As at the time of concluding its

report, the Committee had not received any memoranda with submissions relating to the

Clause.

Clause 29

4. Two memoranda received by the Committee contained submissions relating to the Clause.

CEWG proposed an amendment to the proposed new Second Schedule to include the

jurisprudence of the Supreme Court of Kenya in the "Digital Migration" Case on the factors

which constitute fair dealing of copyright works. The Committee noted that the

rcasonableness of the Court decision, the proposed Second Schedule provides an adequate

general guideline on fair use exemptions and any allegation of infringement would have to be

proven in a case by case basis.

5. Multichoice Kenya Limited proposed an amendment to the proposed new Second Schedule to

include exemptions allowing circumvention of technological protection measures. The

Committee disagreed with the proposal as the Act and the proposals under the Bill only allow

circumvention for purposes of fair use.

Additional proposals

6. Eleven memoranda received by the Committee contained submissions on additional

proposals not covered under the Bill. These proposals included-
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(a) amendntent of the Act to reintroduce an equitable remuneration right lor perfbrrners

and producers of sound recordings and audio-visual works;

(b) amendment of the Act to introduce the use of a digital rights management system to

ensure transparency in the collection and sharing of royalties;

(c) amendment of section 42 of the Act to remove the power of KECOBO Officers to

arrest persons for cognizable offences and hand them over to the police;

(d) amendment of section 4 of the Act to require KECOBO to establish offices in all the

Counties;

(e) amendment of section 8 of the Act to require the conduct of the business and affairs

of KECOBO to be done in line with the highest standards of ethics, integrity and

good conduct;

(f) amendment of section 9 of the Act to require the publication of the salaries and

remuneration of KECOBO Members

(g) amendment of section 19 of the Act to require the publication of KECOBO's

accounts;

(h) amendment of the Act to delete all references to the "Competent Authority" and

replace thern with the "Copyright Tribunal" as proposed in the Bill;

(i) amendment of section 38 of the Act to ensure that all fines recovered with regard to

a contravention of the Act be paid to the general revenue of Kenya;

O amendment of the Act to prohibit payments by content promoters to broadcasters in

return for favorable airplay;

(k) amendment of the Act to provide for mandatory minimum contractual terms;

(l) amendment of the Act to provide for a public lending right system;

(m)amendment of the Act to de-criminahze the compilation and distribution of DJ

Mixes;

(n) amendment of the Act to extend the liability of an ISP to the blocking of Virtual

Private Networks;

(o) amendment of the Act to cater for dramatic works, in general;
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(p) amendment of the Act to provide for the delivery of one copy of a published book

or newspaper to public libraries by a local publisher at their own expense; and

(q) repeal and re-enactment of the Act.

The Committee noted that majority of the additional proposals are adequately covered

under the Act. The proposal for the delivery of books and newspapers to public libraries

was noted as being adequately covered by the provisions of sections 6,7 and 8 of the Books

and Newspapers Act, Cap. 111.

The Committee further noted that the Act has been amended piecemeal since its enactment

in 2001 and there is need for comprehensive stakeholder discussions on its eventual repeal

and re-enactment for purposes of consistency and currency of its provisions. This

discr,rssion would resolve the conflicting views held by stakeholders on matters such as the

equitable remuneration right.

Presently, and in response to the additional proposals, the Committee noted that there

would be need to amend the Act to:

(a) provide for the introduction of a rights management system through regulations;

(b) delete all references to the "Competent Authority" and replace them with the

"Copyright Tribunal"; and

(c) to cater for dramatic works, in general.

MIN/NO/NA/CII/2018/I98 ANY OTHER BUSINESS

The Chairperson infbrmed the Members that the Committee was scheduled to undertake site

visits to Multichoice Kenya Ltd and the Communications Authority on Friday 22nd and

Monday 25th June, 201 8 respectively.

MIN.NO/NA/CII/2OI8iI99 ADJOURNMENT

There being no other business, the meeting was adjoumed at 4.30pm

.Date...?. A l".B\ 2:.t. 3'
Signed

(Chairperson)
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MINUTES OF THE 55TII SITTING OF THE DEPARTMENTAL COMMITTEE ON
COMMUNICATION, INFORMATION AND INNOVATION HELP 11I.1 4T'U FLOOR
PROTECTION HOUSE, ON THURSDAY 14TII JUNE,2OISAT 11.3OAM

PRESENT

L Hon. William Kipkemoi, M.P.

2. Hon. Liza Chelule Chepkorir,M.P

3. Hon. Joshua Kimilu Kivinda, M.P.

4. Hon. MwangazaKawira, M.P

5. Hon. Jonah Mburu, M.P.

6. Hon. (Eng.). Mark Nyamita, M.p

7. Hon. Godfrey Osotsi Atieno, M.p

8. Hon. Wamuchomba Gathoni, M.P

9. Hon. Maritim Sylvanus, M.P

10. Hon. Innocent Momanyi Obiri, M.p

APOLOGIES
l. Hon. George Macharia Kariuki, M.P.

2. Hon. Annie Wanjiku Kibeh,M.P

3. Hon. Mwambu Mabongah, M.p.

4. Hon. Erastus Nzioka Kivasu, M.p.

5. Hon. Anthony Tom Oluoch, M.P.

6. Hon. John Kiarie Waweru, M.P

7. Hon. Gertrude Mbeyu Mwanyanje, M.P

8. Hon. Marwa Kitayama Maisori, M.p.

9. Hon. Alfah O. Miruka, M.P

National Assembly Secretariat

-Chairperson

-Vice- Chairperson

Clerk Assistant III

Legal Counsel II

Audio Officer

Serjeant at arms

MIN NOA[A/CI 8/193: PRELIMINARIES
The meeting was called to order at thirty minutes past eleven o'clock followed with a word of
prayer,

l. Ms Ella Kendi

2. Mr.Ronald Walala

3. Mr.Elijah Ichwara

4. WilsonAngatangoria
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MIN.NO/NA/CII/20 I 8/1 94: CONSIDERATION OF THE MEMORANDAON
COPYRIGHT (AMENDMEND BILL. 2017

Clause l8

Aga Khan University proposed an inclusion of a further amendment in the Clause to amend

section 35 of the Act to replace the term "technical measure" with the term "technological

protection measure" and to include dramatic works as part of the works covered by the

section. The Committee agreed with this submission.

ClaLrsc l9

2. Four nremoranda received by the Committee contained submissions relating to the Clause.

CEWG proposed amendments to the proposed section 35,A.(l) to protect an Internet Service

Provider (lSP) from hoax, vexatious and baseless requests to remove infringing content

where the person requesting has no legal basis. It was their further submission that the

proposal under the Bill which requires that ISPs comply with a take-down notice within

forty-eight hours turns them into arbiters and may drag them into copyright ownership and

infringement disputes. They proposed an intermediate step between the notice by the

copyright owner and the action by the ISP requiring the copyright owner to obtain a court

order requiring the ISP to disable access to infringing content. They further proposed

amendments to the proposed new section 35B(1) to require a copyright owner to specify all

web addresses and URLs that uniquely identify infringing material to prevent overbroad and

non-specific take-down requests. Additionally, it was their submission that the period of

forty-eight hours for effecting the takedown notices is unfair and unworkable for ISPs and

that they should be allowed to take down alleged infringing material expeditiously. They

further proposed that other persons apart from those accused of infringement should be

allowed to file a counter-notice as the notice sent to an ISP may identify the wrong person.

The Committee agreed with the proposal of other persons being allowed to file counter-

notices. Additionally, the Committee noted that forty-eight working hours would be a

sufficient period within which an ISP should effect a valid take-down notice.

3. Multichoice Kenya Limited proposed the addition of a new section 35C (3) to provides for

automated removal of content on an urgent basis in response to notices by verified entities

including the National Police Service. It was their further proposal that the Clause be

amended to insert a new section 35D into the Act to allow a right-holder to move the Court

for the grant of an order to pre-emptively block servers hosting illegal streams prior to a live
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evenl.. The Committee agreed with the proposal for a pre-emptive take-dowp of content as it
would be subject to a court process.

4. Anjarwalla and Khanna proposed the amendment of the proposed new sectiop 358 to include

a process for notifying the alleged infringer of copyright to allow them time to respond to a

takedown notice. The comrnittee agreed with this submission.

5. Aga Khan University proposed an amendment to the Clause to allow persons affected by a

takedown notice to file an opposition within fourteen days and the ISP to thereafter either

reject or accede to the opposition within seven days. The Committee disagreed with this

proposal as it would convert an ISP into an arbiter of a copyright dispute best dealt with by

the Copyright Tribunal or the Court.

CIause 20

6. The Committee agreed with the provisions of Clause 20. As at the time of concluding its
report, the Committee had not received any memoranda with submissions relating to the

Clause.

Clause 2l

7. Two memoranda received by the Committee contained submissions relatirrg to the Clause.

KAMP proposed an amendment to section 38 to cover digital copies of copyright material

and to restrict the application of the penalties prescribed under subsections (4) and (5) to
particular offences. The Committee notes that definition of the term "copy" under the Act
covers both physical and digital copies and that the penalties provided for under subsections

(4) and (5), subject to minor amendment, apply to offences related to illegal copies and illegal
transmission of broadcast, respectively.

8. Aga Khan University proposed the insertion of a new subsection immediately after section

38(4) of the Act on statutory damages in lieu of actual damages. It was their proposal that

persons who do not register their copyright should not be awarded statutory damages as ap

incentive to encourage registration of copyright. The Committee disagreed with the proposal

as the underlying premise of copyright registration is its voluntary nature.

Clause 22

9' The Clommittee agreed with the provisions of Clause 22 save for amendment to recast its

wording. As at the time of concluding its report, the Committee had not received any

memoranda with submissions relating to the Clause.
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Clause 23

10. The Committee agreed with the provisions of Clause 23. As at the time of concluding its

report, the Committee had not received any memoranda with submissions relating to the

Clause.

ClaLrse 24

i l. For-rr nrenroranda received by the Committee contained subnrissions relating to the Clause.

MMC proposed that the proposed new section 46(9) and (10) of the Act be amended to allow

publication of the deregistration of a CMO in a daily newspaper of national circulation and to

allow members of a CMO to make representations in response to a notice by KECOBO. The

Committee agreed with this view as there may be an instance where a CMO is not working in

the best interests of its mernbers and members' representations would be necessary.

12. CEWG proposed the deletion of the phrase "where administrative shortfalls are apparent" in

the proposed section 46(34) as a condition for the grant of a provisional license and its

replacement with "or where the Board in its discretion finds that the requirements of the Act

have not been fully complied with". It was their further submission that the proposed section

a6(11) be amencled to specify graduated sanctions and an appeal process for CMOs. The

Cornmittce disagreed with both views as the wording used in the Bill allows the Board

sufficient discretion and the sanction of deregistration is final in nature.

13. Albert Gacheru Kiarie submitted that section 46 of the Act should be amended to provide that

the KECOBO should be satisfled that a CMO has the authority of the right-holders it intends

to collect for before it is issued with a license. It was his further proposal that more than one

CMO may be registered for a particular category of rights but only one may be licensed to

collect at any given time. The Committee agreed with the proposal that KECOBO be satisfied

that an entity has the authority of right-holders before registering it as a CMO. The

Committee disagreed with tlie second proposal as it would negatively affect the freedom of

association of right-holders desirous of mandating a CMO of their choice to collect royalties

or-r their behalf.

14. RIAK submitted that the role of KECOBO should be limited to licensing and supervision of

CMOs and not micromanagement. The Committee noted that the regime proposed under the

Bill is not invasive and is mainly in response to the issues raised by right-holders on the

(mis)management of CMOs. It does not amount to micromanagement.
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Clause 25

15' Two memoranda received by the Committee contained submissions relating to the Clause.

MMC proposed an amendment to the proposed section 468 of the Act to delete the words "or

any other post-secondary qualification obtained after a period of at least one-month study" to

increase the threshold for qualifications of directors of a CMO. They further proposed

amendment of the proposed section 46C to allow CMOs to distribute royalties accruing

jointly to right-holders.

16. Additionally, MMC proposed that the proposed section 46D be amended to inserr a dcfrnitc

percentage of the number of members that failure to account to by a CMO could lead to an

inspection and to clarify that the failure to comply with a request for information or records

relates to the Board or the Members. On the proposed section 46G, they proposed an

amendment to make it mandatory for KECOBO members to attend the CMO Board

meetings. They further proposed additional provisions to cater for extended collective

management schemes, ability of right-holders to pick and choose which rights to assign to

more than one CMO, and the execution of agreements between right-holders and CMOs

before they become members. The Committee noted that a post-secondary qualification from

a recognized institution is an adequate minimum qualification for appointment as a director

of a CMO. In any event, members may opt to choose persons with higher credentials. On the

issue of inserting the word 'Jointly" the Committee noted that this could introduce conflsiorr

and the question of joint management, collection and distribution of royalties be left to
agreemetrt between the various CMOs and their members. The Committee agreed that the use

of the term "significant number" is ambiguous and noted that failure to account to at least

twenty percent of members constitutes grounds for the inspection of a CMOs books. The

Comrnittee was in further agreement that the failure to provide information or records that

warrants grounds for an inspection should relate to a request from KECOBO or members of a
CMO. The Committee disagreed with the proposal to make attendance of KECOBO

members to CMO Board meeting mandatory as it could lead to conflict of interest and stretch

the available KECOBO staff and resources. The Committee was of the view that the proposal

to provide for extended collective management schemes unduly fetters artists fieedorri ol'

association.

l7' CEWG proposed the deletion of the proposed section 468(l) arguing that the terms of service

of the Chief Executive Officer of a CMO should be determined by the CMO Board and not

KECOBO' It was their further proposal that CMO directors serve for a renewable three-year
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term in line with Mwongozo Principles and that section 468(4) on the term of service for the

Chief Executive Officer be deleted for being uncertain and unpredictable. Additionally, they

sought the introduction of new provisions requiring the publication of information on CMO

collections and distributions. The Committee noted that section 468 does not empower

KECOBO to determine the terms of service of the Chief Executive Officer of a CMO. The

Committee agreed with the submissions to have CMO directors serve for a renewable three-

year term and that the same apply to the term of the Chief Executive Officer. The Committee

was further agreeable to the annual publication of information on CMO collections and

distributions.

MIN.NO/NA/CII/2018/195 ADJOURNMENT

There being no other business, the meeting was adjourned at 1.30pm

((
.......Date . ...k..s.\* S.).= *Signed.

(Chairperson)
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MINUTES OF THE 54I]I SITTING OF THE DEPARTMENTAL COMMITTEE ON
COMMUNICATION, INFORMATION AND INNOVATION HELD IN 4''N FLOOR
pRoTECTIoN HousE, oN TUESDAY l2'rH JUNE, 20tg AT I0.00AM

PRESENT

1. Hon. Wi[iam Kipkemoi, M.p.

2. Hon. George Macharia Kariuki, M.p.

3. Hon. Erastus Nzioka Kivasu, M.p.

4. Hon. Mwambu Mabongah, M.P.

5. Hon. Anthony Tom Oluoch, M.p.

6. Hon. Maritim Sylvanus, M.P

7, Hon. Innocent Momanyi Obiri, M.p

8. Hon. Annie Wanjiku Kibeh,M.P

APOLOGIES
l. Hon. Wamuchomba Gathoni, M.P.

2. Hon. Jonah Mburu, M.P.

3. Hon. John Kiarie Waweru, M.P

4. Hon. (Eng.). Mark Nyamita, M.p

5. Hon. Gertrude Mbeyu Mwanyanje, M.p

6. Hon. Marwa Kitayama Maisori, M.P.

7. Hon. Liza Chelule Chepkorir ,M.p

8. Hon. Joshua Kimilu Kivinda, M.P.

9. Hon. Alfah O. Miruka, M.P

10. Hon. Mwangaza Kawira, M.P

11. Hon. Godfrey Osotsi Atieno, M.p

National blv Secretariat

-Chairperson

-Vice- Chairperson

l. Ms Ella Kendi

2. Mr.Ronald Walala

3. Mr.Elijah Ichwara

4. Wilson Angatangoria

Clerk Assistant III

Legal Counsel II

Audio Officer

Serjeant at arms

MIN 18/190: P ARIES
The meeting was called to order at twenty minutes past ten o'clock followed with a word of
prayer.
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MIN.NO/N AlclllzDlS/l9l : CONSIDERATION OF E MEMORANDA ON

COPYRIGHT (AMENDMENT) BILL, 2017

Clause 14

l. The Cornmittee agreed with the provisions of Clause 14. As at the time of concluding its

report, the Committee had not received any memoranda with submissions relating to the

Clause.

Clause l5

2. Seven mernoranda received by the Committee contained submissions relating to the Clause.

CEWG proposed amendment of the proposed new section 30B to delete the reference to the

Kerrya Revenue Authority (KRA) as the collector of royalties on behalf of CMOs. It was their

lirrther sLrbrlission that the Committee consider reinstating the former section 30A of the Act

on the equitable remuneration for performers which was deleted by the Statute Law

(Miscellaneous Amendments) Ac| 2017 .

3. KAMP also opposed the imposition of KRA as a collector of royalties and proposed the

deletion and replacement of the proposed new section 30B in that regard. It was their further

proposal that the proposed new section 30B (a) be amended to allow the share of the blank

tape royalty among the respective right-holders be agreed by their respective CMOs instead

of the same being left at the discretion of KECOBO. The Committee noted that leaving the

agreement on sharing of the royalty to CMOs is irnprudent as they may never agree to the

cletriment of artists. Further, KECOBO is best placed to determine the share as all the right-

holdcrs arc represented in it.

4. Albert Gacheru Kiarie, Moses Suywa Weche, Corrnelious Omwitakho Netia and Andrew

Opwoko Mumia submitted against the reintroduction of the old section 30A of the Act,

noting that the section was declared unconstitutional by the Malindi High Court for lack of

public participation. It was the further submission of Mr. Mumia that the KRA has no

mandate to collect revenue for private individuals and any attempt to have them do so is

unconstitutional.

5. PHAT! Submitted that the Bill is not clear on the modalities of the collection and distribution

of the Blank 'fape royalty.

(r. J'he Comntittee noted that the collection and distribution of the Blank tape royalty has been

contentious issue since the enactment of the provision. The current provision requires

collection at the point of sale which has proven problematic as traders rarely document sales

2lPage



of blank media for purposes of its collection. The Bill proposes that the royalty be levied at

the flrst point of manufacture or entry of such media in the country which the KRA is best

placed to implement. In any event, the proposed section 308 provides an alternative lbr
cMos if they are of tlie view that the KRA is not a vierble option.

7 . With regard to the issue of the old section 30A of the Act, the Committee also noted that the

issue of the reintroduction of the equitable remuneration for performers was not part of the

Bill as published. Given its contentious nature which led to it being litigated in Courl by

competing right-holders, it would be imprudent to reintroduce it without extensive

deliberation with and among the various stakeholders.

Clause l6
8. Five memoranda received by the Committee contained submissions relating to the Clause.

submitted that the Clause be amended in the proposed amendments to section 33(3) to require

that parties to an assignment of copyright appear befbre an Aclvocate of the I{igh Court to
have the nature of the agreement proposed to be entered into explained to them ald
witnessed.

9. Moses Suywa Weche, Corrnelious Omwitakho Netia and Andrew Opwoko Mumia proposed

the deletion of paragraph (c) of the Clause which renders an assignement invalid unless it is
lodged with the KECOBO. It was their contention that the provision takes away the right of
artists to contract with whomever they choose.

l0' PHAT submitted that the wording of paragraph (c) of the Clause which renders an

assignement invalid unless it is lodged with the KECoBo is problematic given that
registration of copyright is voluntary in the first place. It was their proposal that KECOBO
establish a free or affordable assignement registry i.stcad.

1 l. The Committee noted that the Bill carne about as a result of artists complaints of assignment

of their rights without full understanding of the implication. Given the asymmetrical

relationship in most instances between the artists and persons or companies proposing to
purchase their rights, the Committee noted that it would be prudent to have any assignments

registered for purposes of proof.

Clause l7

12. Three memoranda received by the Committee contained submissions relating to the Clause.

Moses Suywa Weche, Corrnelious Omwitakho Netia and Andrew Opwoko Mumia proposed

the deletion of the clause arguing that the proposals in the clause take away their rights as
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artists to contract with whomever they choose. The Committee disagreed with this view as

the Clause relates to the granting of a license by KECOBO to applicants seeking to distribute

a work withheld from the Kenyan market.

MIN.NO/N N Ctt I 2018 I 192 ADJOURNMENT

There being no other business, the meeting was adjourned at 12.05pm

J\*=T...........\.... 
)

l-s\k:'z- k 7<lSigncd ................Date

(Chairperson)
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MINUTES OF THE 53RD SITTING OF THE DEPARTMENTAL COMMITTEE ON
COMMUNICATION, INFORMATION AND INNOVATION HELD AT BOMA
HorEL, NAIROBI oN TUESDAY 5'rrr JUNE, 20lg AT 9.00AM

PRESENT

1. Hon. William Kipkemoi, M.p.
2. Hon. George Macharia Kariuki, M.p.
3. Hon. Joshua Kimilu Kivinda, M.p.
4. Hon. Erastus Nzioka Kivasu, M.p.
5. Hon. Liza Chelule Chepkorir,M.p
6. Hon. Mwambu Mabongah, M.p.
7. Hon. Anthony Tom Oluoch, M.P.
8. Hon. (Eng.). Mark Nyamita, M.p
9. Hon. Maritim Sylvanus, M.P
10. Hon. Innocent Momanyi Obiri, M.p
I L Hon. Marwa Kitayama Maisori, M.p.
12, Hon. Annie Wanjiku Kibeh,M.P
13. Hon. Gertrude Mbeyu Mwanyanje, M.p

14. Hon. John Kiarie Waweru, M.p

APOLOGIES
1. Hon. Wamuchomba Gathoni, M.p.

2. [-lon. Jonah Mburu, M.P.

3. Hon. Alfah O. Miruka, M.P

4. Hon. Mwangaza Kawira, M.p

5. Hon. Godfrey Osotsi Atieno, M.p

National Assemblv Secretariat

-Chairperson
-Vice- Chairperson

l. Ms Ella Kendi Clerk Assistant III
2. Mr.Ronald Walala Legal Counsel II
3. Ms.Catherine Gati Fiscal Analyst III
4. Mr.Elijah Ichwara Audio Officer

5. Wilson Angatangoria Serjeant at arms

6. Lydia Mwangi Secretary

7 . Mary Atieno Office Attendant

MIN.NOA[A/CII/2018/186: pRELIMINARIES
The meeting was called to order at twenty minutes past nine o'clock followed with a word of
prayer.
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MIN.NO/N At CIJ'tzDt8t 187 : CONSIDERATION OF THE MEMORANDA ON

COPYRIGHT (AMENDMEND BILL. 2OI7

'l'he l,egal Counsel took the Members through the memoranda as follows;

Clausc 1l

l. Irive memoranda received by the Committee contained sr"rbmissions relating to the Clause.

Signs Media Limited proposed the insertion of a new paragraph in the proposed section 26C

(l) immediately after paragraph (b) to include an exemption for persons making cover

versions of previously published audio-visual recordings for use by persons with hearing

impairment. fhe Committee noted that the principal objective of the Bill was to implement

the Marrakesh Treaty with regard to exempting rnaterials adapted for Visually Impaired

l)ersons. In its meeting with KECOBO it was further noted that the issue of materials adapted

Ibr persons with hearing disability is still under consideration both at the local and

international level and no consensus has been reached so far. Any amendment would

therefbre be premature.

2. CEWG proposed the insertion of the word "deliberate" immediately before the phrase

"circumvention of technological measures" in the proposed new section 268 to cover

innocent computer users who are compromised by third parties from being held liable for

infringement. They further submitted that the Committee reconsider the introduction of the

artist resale right proposed in the new section 26D as there is currently no universal

consensus on the issue. It was their submission that the Committee should also consider the

request by actors for a 2.5o/o resale right to be collected by broadcasters by CMOs. The

Committee noted that the proposed amendment of section 268 is unnecessary as the proposed

new section does not create an offence. With regard to the artist resale right, the Committee

noted that the introduction of the right is meant to protect the most vulnerable persons in the

copyright value chain. The proposal for a resale right for actors would pose a collection

problem if introduced.

3. KAMP proposed amendments of the proposed new section26B to extend its application to

related rights. The Committee agreed with this submission.

4. PHAT submitted that the modalities of the implementation of the artist resale right were

unclear. It was their further submission that the sale price cap of artwork above Kshs.

20,0001- needs revision as most artwork is currently sold and resold for less than that amount.

The Committee noted that the proposed new section26D allows for the licensing of a CMO
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for visual artists which will be best placed to collect the royalties surrounding the resale right

and that the sale price cap was adequate,

Clause 12

5. KAN'IP proposed amendment of section 28(l) to introduce a new paragraph to include the

making available of sound recordings as part of the acts that fall under the exclusive rights of
a copyright owner. It was their furtlicr submission that the section be amended to have the

blank tape royalty payable at the point of "sale, manufacture or importation" of blank rnedia.

With regard to the collection of the blank tape royalty, the Committee noted that the current

provision requiring collection at the point of sale has not been operationalized. -fhe

Committee agreed with the proposal to introduce a new paragraph to include the making

available of sound recordings as part of the acts that fall under the exclusive rights of a

copyright owner but noted that with regard to the blank tape royalty, proposal in the Bill
covering both manufacture and importation is adequate.

Clause 13

6- CEWG proposed the deletion of the proposed section 29(c) relating to broadcasts and to

retain the current definition of the terrn "broadcast". The Committee disagreed with this view.

MIN,NOAI I8/188 CONSIDERA ON AND AI)OI'TTON OF THE RIIPORT

ON CONSIDE RATION OF THE STAT'UTE LAW
(MISCE, LLANEOUS AMENDMENT BILL.2018

The Committee considered the report and adopted it witli the following observations and

recommendations;

Proposed amendments to the Kenya Information and Communications Act, 1998
The Committee observed that:-

(i) Having different procedures for appointment of the Chairperson and other

Board Members was inequitable.

(ii) The issue of the selection panel being convened for the appointment or

replacement of Board members had seriously harnpered effor-ts to appoint or

replace Board members. l'here was therefore need to establish an equitable

appointment procedure which does not inordinately hamper the operations of
the Authority and safeguards the independence of the Authority as required by

Article 34 (5) of the Constiturion.
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(iii) The criteria for appointment of members of the board by the Cabinet Secretary

should take into consideration interests of all sections of society including

persons with disabilities, marginalized groups and gender.

'flie Committee therefore recommends that the Bill be amended -

by-

(a) inserting the following new rows irnmediately after the proposed amendment to

section 6(l)(a)-

s. 6(l) (e ) Delete the expression "in accordance with section 68".

s. 6 Insert the following new subsection immediately after subsection

"(2) In appointing the members of the Board under subsection (

the Cabinet Secretary shall ensure-
(b) deleting

the

propose

d

amend

ments

to

section

68 and

substituting therefor the following new row-

s.68 Delete.

Rationale:

To empower the President and the Cabinet Secretary to directly appoint the Chairperson and

other members of the Board, respectively. Further, to require that the cabinet secretary ensure

eclual representation in his or her appointments in line with Constitutional requirements on

diversity, inclusion of marginalized groups and gender representation. The removal

procedures set out under section 6D of the Act which requires the formation of a Tribunal

will act to safeguard the independence of the Board and the Authority.

Proposed Amendments the Copyright Act, 2001

The Committee observed that:

There is need for a representative from the ICT sector to be in the board;

The Board, when reconstituted as proposed would comprise more than two legal

professionals, including the Executive Director, without any representation from

the ICT sector.

(a) that the appointees to the Board reflect the interests

sections of society;

(b) equal opportunities fbr persons with disabilities and

marginalised groups; and

(c) that not more than two-thirds of the members are of the

gender."

(i)

(i i)
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Recommendations

The Committee recommends that the Bill be amended bv

-inserting the following new paragraph immediately after the proposed new paragraph

6( I )(c)-

"(ca) the principal Secretary in the Ministry responsible for matters relating to
information and communications technology or a designated representative"

(a) deleting the proposed new paragraph (6)(lX0; and

(b) deleting the expression "paragraphs (1)(e ) and (f)" appearing in the proposed new
section 6(2) and substituting therefor the expression "paragraph (1Xe)".

Rationale:

To replace the representative of the Law Society of Kenya with the Principal Secretary in the

Ministry responsible for ICT in order to assist the Board in the effective discharge of its

functions. The Board, as proposed to be reconstituted comprises the Attorney general or a

representative and the Executive Director who is an Advocate of the High Court with proven

experience in copyright matters. There is no proposed representation from the ICT sector.

MTN.NOAI NCtU20t8I189 ADJOURNMENT

There being no other business, the meeting was adjourned at 1.3Opm

.Date.. 2-E {L 2* 1v
Signed

(Chairperson)
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MINUTES OF THE 52N' SITTING OF'THE DEPARTMENTAL COMMITTEE ON
COMMUNICATION, INFORMATION AND INNOVATION HELD AT BOMA
HorEL, NAIROBI oN MoNDAy 4r, JUNE, 2018 AT 2.30p.M

PRESENT

l. Hon. William Kipkemoi, M.p.
2. Hon. George Macharia Kariuki, M.p.
3. Hon. Joshua Kimilu Kivinda, M.p.
4. Hon. Erastus Nzioka Kivasu, M.p.
5, Hon. Liza Chelule Chepkorir,M.P
6, Hon. Mwambu Mabongah, M.p.
7. Hon. Anthony Tom Oluoch, M.p.
8. Hon. (Eng.). Mark Nyamita, M.p
9. Hon. Maritim Sylvanus, M.p
10. Hon. Innocent Momanyi Obiri, M.p
I l, Hon. Marwa Kitayama Maisori, M.p.
12. Hon. Annie Wanjiku Kibeh,M.p
13. Hon. Gertrude Mbeyu Mwanyanje, M.p.

14. Hon. John Kiarie Waweru, M.P

APOLOGIES
l. Hon. Wamuchomba Gathoni, M.p.

2. Hon. Jonah Mburu, M.P.

3. Hon. Alfah O. Miruka, M.P

4. Hon. MwangazaKawira, M.P

5. Hon. Godfrey Osotsi Atieno, M.p

National Assembly Secretariat

-Chairperson
-Vice- Chairperson

l Ms Ella Kendi Clerk Assistant III
2. Mr.Ronald Walala Legal Counsel II

3. Ms.Catherine Gati Fiscal Analyst III
4. Mr.Elijah Ichwara Audio Officer

5. Wilson Angatangoria Serjeant at arms

6. Lydia Mwangi Secretary

7 . Mary Atieno Office Attendant

MIN.NO/Ir[A/CII/201 8/l 83 : PRELIMINARIES
The meeting was called to order at thirty minutes past two o'clock followed with a word of
prayer.
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N. O/NA/CII/2018/184: CONSIDERATION OF THE MEMORA NDA ON

2

COPYRIGHT (AMENDMEND BILL. 2017

The Legal Counsel took the Members through the memoranda as follows;

Clause 4

Creative Economy Working Group proposed that the Clause be amended with regard to the

membership of KECOBO by reducing the Directors (currently twenty-one) in line with

Mwongozo Principles and that a generic reference be used with regard to the bodies to

nominate members to the Board instead of naming existing organizations.

The Committee noted that the issue of streamlining the membership of the Board is currently

before the House in the amendments proposed to the Act in the Statute Law (Miscellaneous

Amendments) Bill,20l8. As such the issue would be dealt with comprehensively during its

consideration of Statute Law (Miscellaneous Amendments) Bill, 2018.

Clause 5

3. Three memoranda received by the Committee contained submissions relating to the Clause.

CEWG proposed that the Clause be amended to limit the tenure of the KECOBO Executive

Director to three years, renewable once, in line with Mwongozo Principles. Further, they

opposed the requirement of a Master of Laws degree in intellectual property for one to

qualify for appointment as a non-inclusive requirement.

4. Albert Gacheru Kiarie opposed the amendment, arguing that an increase in the tenure of the

Executive Director may lead to abuse of the office over a long period by an irresponsible

appointee.

5. KECOBO submitted that the technical requirements of the job called for the Executive

Director to possess legal qualifications and that they were not opposed to the qualifications as

currently contained in the Act.

6. The Committee agreed with KECOBO that the technical nature of the job requires the

Executive Director to have a legal background but noted that the qualification does not

necessarily have to be a master's degree in law. As such, the clause would have to be

amended to allow qualified persons an opportunity to be considered for the post.

Clause 6

7. The Committee agreed with the provisions of Clause 6. As at the time of concluding its

report, the Committee had not received any memoranda with submissions relating to the

Clause.
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Clause 7

8. The Committee agreed with the provisions of Clause 6. As at the time of concluding its

report, the Committee had not received any memoranda with submissions relating to the

Clause.

Clause 8

9. Aga Khan University proposed amendment of the Clause to include dramatic works as part of

works eligible for copyright. The Committee agreed with the proposal.

Clause 9

10. MMC Africa Law proposed amendment of the Clause to insert new provisions immediately

after the proposed section 22A of the Act. The new sections are to provide clarity as to the

rights that may be recorded in the register and to outline the process of application and

registration of copyright. The Committee noted that the proposal contained procedural

provisions which the Cabinet Secretary under the Act is empowered to make through

regulations after consultation with the necessary stakeholders.

Clause l0
I L Albert Gacheru Kiarie proposed amendment of the proposed section 26(l) (e) and (0 of the

Act to extend the nature of copyright to the communication, making available of or

performance of a work in whole or substantial part either in its original form or in any form

recognizably derived from the original, respectively. The Committee agreed with this

submission to the extent of communication or making available of a work the public. With

regard to the performance of a work in public, the Committee was of the view that the nature

of that right is adequately covered under section 30 of the Act.

12. Aga Khan University proposed amendment of the Clause to extend its application to dramatic

works and to delete the proposed section 26(10(b) which is a repetition. The Committee

agreed with the proposal.

MIN.NO/f{A/Crr/20 I 8/t 85 : ADJOURNMENT

There being no other business, the meeting was adjourned at 4.3Opm

Signed.
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MINUTES OF THE sIS'SITTING OF'THE DEPARTMENTAL COMMITTEE ON
COMMUNICATION,INFORMATION AND INNOVATION TIELD AT BOMA
HOTEL, NAIROBI ON MONDAY 4rrr JUNE, 2018 AT 9.30A.M

PRESENT

l. Hon. William Kipkemoi, M.P.
2. Hon. George Macharia Kariuki, M.p.
3. Hon. Joshua Kimilu Kivinda, M.P.
4. Hon. Erastus Nzioka Kivasu, M.P.
5. Hon. Liza Chelule Chepkorir ,M.P
6. Hon. Mwambu Mabongah, M.P.
7. Hon. Anthony Tom Oluoch, M.P.
8. Hon. (Eng.). Mark Nyamita, M.p
9. Hon. Maritim Sylvanus, M.P
10. Hon. Innocent Momanyi Obiri, M.P
I L Hon. Marwa Kitayama Maisori, M.P.
12. Hon. Annie Wanjiku Kibeh,M.P
13. Hon. Gertrude Mbeyu Mwanyanje, M.P

14. Hon. John Kiarie Waweru, M.P

APOLOGIES
l. Hon. Wamuchomba Gathoni, M.P.

2. Hon. Jonah Mburu, M.P.

3. Hon. Alfah O. Miruka, M.P

4. Hon. MwangazaKawira, M.P

5. Hon. Godfrey Osotsi Atieno, M.P

National Assembly Secretariat

l. Ms Ella Kendi Clerk Assistant III

2. Mr.Ronald Walala Legal Counsel II

3. Ms.Catherine Gati Fiscal Analyst III
4. Mr.Elijah Ichwara Audio Officer

5. Wilson Angatangoria Serjeant at arms

6. Lydia Mwangi Secretary

7. Mary Atieno Offrce Attendant

Kenva Convrieht Board (KECOBO)

1. Edward Sigei Executive Director

2. Isaac Rutenberg Director

3. Nywakweba George Chief Legal

-Chairperson
-Vice- Chairperson
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4. Sharon Chahale

5. Faith Amatika

6. Paul Kaindo

7. Howard Okiror

Deputy Chief Legal Counsel

Legal Counsel

Legal Cour,sel

Legal Counsel

MIN.NO/NA/CII/2O18/179 : I'RELIMINARIES
l'he meeting was called to order at thirty minutes past nine o'clock followed with a word of
prayer and introductions thereafter.

MIN.NO/N Alclllz0lS/I80: CONSIDBRATION OF THE MEMORANDA ON

COPYRIGHT (AMENDMEND BILL. 2017

Mr Edward Sigei, lhc Executive Director KECOBO informed the Committee as follows;

'l'he Bill is meant to amend the Copyright Act 2001 and bring it up to date in line with the

technological developments that continue to affect the exploitation and protection of
copyright works. This will ensure that Authors of Copyright works get value for their

property in the digital environment.

Definitions
'l'he Billcontains definitions of terms of three types proposed to be added to section 2 of the

Copyright Act:
a) New definitions to cater for provisions newly proposed under Bill. The new

definitions are dealing with ISP Liability, Resale right for visual artists and

domesticating Marrakesh Treaty.

b) Old definitions moved from the Copyright Regulations into the main Act since they

al'fect thc proper implernentation of the Act
c) Amendments to existing terms to conform to current realities including the

Constitution.

Iloard of Director and Executive Director Qualification
'l'he Bill changes the titles of the members of the Board due to the provisions of the

Constitution 2010 provisions especially touching on government directors under section 3 of
the Copyright Act.

Section 1 1 of the Act and makes changes touching on the qualifications for appointment as

Executive Director of the Kenya Copyright Board.The changes were prompted by Mwongozo

policy provisions and the constitution of Kenya 2010.

Registration of Copyright
'l-he tlill makes provisiorr for Registration of Copyright Works currently missing in the Act

unc'lcr the proposal amending scction 22 of the Act.
'l-he Act is currently silent on this core function of the Organization. The proposal closes that

gap.
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Fair dealing and new rights in line with the domestication of the Marrakesh Treaty
The Bill proposes to recast section 26 to take into account the creation of new Artist resale
Right, rights of visually impaired persons and extent of technical protection measures. J'he
seclion makes provision for a new right for Visual artists and access to reading material by
Visually Impaired Persons in line with the Marrakesh Treaty. As a result there is zr ncw
schcdule added to the Act to be read with section 26 of the Act.'l'he schedule provides cletails
of the extent of public rights or fair dealing provisions that arise from the use of ccrtain
Copyright works. This was proposed for clarity and to expand the Copyright user rights.

Illank Media Levy
I' The Bill proposes changes to Section 28 of the Act to reflect the manner in which

blank media subject of this provision generally enters the Kenyan market hence
determines where the fee is paid

2. The Bill also amends section 28 and 29 by a new proviso to better provide for the
collection of Blank Media Levy under section 30B.

3. The provision is intended to support the operationalization of the Blank Tape Levy
provisions currently not collected as required by the current Act.

Assignments and Licenses
I' The section proposes changes to the procedure of managing Assignments anci

Licenses of Copyright works to better serve the interests of copyright owners as
provided under section 33 of the Act. It removes the requirement to obtain letters of
verification from KECOBO for assignments from abroad.

2. The provision is to provide for clarity in the management of copyright
Internet Service Provider Liabilify for online infringements

l. The Bill introduces the concept of Internet Service Provider Liability for copyright
infringement online currently lacking in our Legislation. [t comes with the necessary
safe harbours, take down procedure and the extent of liability after the takeclown
notice has been served under section 35 of the Act.

2. The current law has no provisions on this matter. This will enhance enforcement
noting that most of the piracy is now online. The recent experience in the case of Joe
Khamis Book 'Looters and Grabbers' illustrates this lacunae.

New, Copyright offences and sentences
l" The Bill provides new Copyright offences in line with the technological developpent

and proposes new objective criteria for sentencing of convicted off'enders based on
value of the goods seized and the market price. It also provides for a situation where
offences are committed against rights managed by collective management
organizations. This is an amendment to section 38 of the Act.

2. The provision is to provide objective criteria for sentencing to manage the clamour for
the raising of fines and jail terms.

Reform of the Collective Management Organization (CMO) oversight function
l. The Bill proposes name change from collecting Societies to collective managernent

organizations in line with the international standard and to better reflect the role.
2. The Bill deals with the process of receiving and processing applications for licenses

and the manner of oversight resulting from experience and calls frorn members of thc
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societies. The section also provides for the process of de-registration of such

organizations. The provision amends section 46 of the Act.

3. The Bill proposes term limits and qualification of a director of a collective

management organization and oversight measures that can be taken instead or before

the process of de-registration begins. This is currently not provided for under the Act.

4. The Bill proposes to change the name of the Competent Authority to Copyright

tribunal established under section 47 of the Act and directs for its management under

the Office of the Attorney General.

5. 'fhe provisions on the supervision of CMOs have been wanting under the current

legislation. The Bill makes adequate provisions to enable KECOBO intervene if
member interests are threatened and allow for continued existence of the Society

hence making de-registration an act of the last resort.

Following the presentations the Members raised several concerns which were responded

to as follorvs; that;

l. It was difficult to repeal the Act due to time constraints. In addition, KECOBO was

experiencing challenges on the management of CMOs regulations which needed to be

addressed urgently.

2. The CEO of KECOBO must be a lawyer and a Masters degree holder based on the

Mwongozo guidelines which requires that a CEO must have a minimum of a Masters

degree and I 0 years experience.

3. There was need to revise the definition of the word Internet Service Provider.The

definition proposed by Multi Choice Kenya was appropriate.

4. The rationale of introducing resale value was to benefit the artist in his/her works. The

bill requires that any resale above Kshs, 20,000 to attract 5% which will be remitted

to the original owner. The 5o/o resale value is the best practice worldwide eg Australia.

5. The take down notice of 48 hours is sufficient however they were open to any

proposal on the same.

KECOBO response on some of the proposed amendment by various stakeholders was

:rs follows;

l. Disagreed with the proposal by Kopiken to include provision on commercial

availability to Article 32(2) of the Canadian Copyright Act citing that the reading

material is nearly always not commercially available in Kenya hence little value can

be gained by inserting the limitation clause.

2. Proposal Kopiken on Blank media Levy to include a provision for other rights holders

other than producers of sound recordings and performers to be compensated for the
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copying of their works on devices and media capable of such reproduction, KECOBO
cited that it was fair for other sectors to claim.

3. The proposals by Creative Economy Working Group;

Disagreed with their proposal to include definition of artist as it added no value
since its not used with reference to Copyright which recognizes author as the
creator.

ll. Agreed to the proposal by Creative Economy Working Group to change the
definition of the musical work to mean consisting

IIL Agreed with the proposal to include definition of the school as set out in the
Education Act.

Agreed with the proposal to change the definition of "musical work" to mean
consisting of music, irrespective of rnusical quality and includes any graphical notation of
such work.

IV

V

VI.

Disagreed with the proposal to include the word "deliberate", non-native and user
installed to read as deliberate reproduction of work in any manner or form and
includes any sound or visual recording of a work and any permanent or transient
storage of a work in any medium by non-native and or user-installed computer
technology or any other electronic means citing that it added no value.

Disagreed with the proposal to re-introduce the definition of "folklore" citirrg that rhe
inclusion of the definition of folklore which is in public domain in Copyright terms was a

mistake.

VII. Agreed with the proposal to delete the definition of Art Market professional as it
is not used anywhere in the Bill.

VIII. The proposal to delete section 6(lXa) -O and replace with not more than 5

nominees representative of rights owners of all works eligible for copyright would
be addressed by the Statute Miscellaneous Amendment Bill.

IX. Agreed with the proposal to delete S I I (2Xd) and replace with a "postgraduate
degree in law or related fields with demonstrable and proven experience in the
field of intellectual property, particularly copyright and related rights"

X. The proposal to be amended appropriately to be such as the Executive Director
shall hold the office for a renewable term of three years, subject to a maximum to
two years. It was pointed out that as per the Mwongozo guidelines it should be
4years.

XI. Nature of copyright in Broadcasts; Disagreed with the proposal to delete s 29 (c)
'fhe reason given is that 'section 2 should retain the current definition of
"broadcast" in the Act to be consistent with section 22 (l) (f). The word
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XII

XIII

"broadcast" is mentioned 39 times in the Copyright Act. The proposed section is

incomplete without a definition of "broadcast" which is proposed deleted in

section 2 of the Bill indicating that the reasoning is not clear. The definition is

modified not deleted.

Collcctive Aclntinistration of copyright; disagreed with the proposal to delete

scction 46 B ( I ) as it interf'eres unduly with CMOs citing that it cannot work as

thc sector requires far reaching interventions.

Agreed with the proposal to delete 468 (4) which indicated that giving leeway for

the term of CEO of a CMO will create uncertainties and unpredictability. The law

should be uniform.

XIV. Agreed with the proposal to adding a section that mandates KECOBO to regularly

publish infbrmation on collection and distribr-rtion of royalties by various CMOs

Proposals by IFFRO

Second schedule B Educational Institutions; agreed with the proposal to amend the an

provision irr a way that makes it clear that it applies to analogue and digital uses alike, given

that cligital uscs are more and more widespread.

Disagrecd with the proposal on S.46 to include a provision dealing with settling of disputes

between a licensee and an RRO indicating that the Tribur-ral was seized of such matters under

the Act.

Proposals by Multi choice Kenya

I. Agreed with the proposal on Section 35B to include an obligation on intermediaries to
take down content and further block content on websites (local or international) that
collect, index and host torrents to pirated movies and TV series or streaming websites

In S35B (4) copyright amendment Bill, 48 hours is the limit within which the ISP

must take down or block access to content that is block access to content that is

illegal. The window for live events (particularly sports) is usually shorter than 48

hours and so the proposed amendment may not be very effective in curbing the vice,

Should be a faster and more immediate process. It is therefore proposed that a new
scction 35D be added to the effect lhal "the High Court may, upon application by

any person who ltos reosonable grounds to believe that copyright may be

infringed. . . .

II. Agreed with Section l(a) and 2 on proposal to add a new section 35C (3) after 35C
(2):

l. An Internet Service Provider shall implement automated takedown forms that allow-

a) Verified owners of copyright the ability to request for the removal of infringing live

streaming data immediately; or

b) Specifically, designate police ofJicials the ability to remove terrorist information or

content thot facilitotes or incites criminal actions
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2. fhe online automated takedown form must include. in addition to the IP acldress ol'
the allegedly infringing live streaming data, fields for the required information in
section 35B (2)

III' Agreed with the proposal on Section 38 which requires the offending person to know
that copyright subsists in a broadcast or signals. However, intention of infringement
and knowledge are not necessary ingredients for copyright infringement. It is
therefore proposed that the words "in the absence of a legal right or obligation
whether in terms of this Act or any other written law" replace the requirement for
knowledge.

IV' Agreed with the proposal on Section 38A to delete the word "deemed" the section is
against the presumption of innocence in Article 50(2)(a) of the constitution.

v. Agreed with all the proposals by the Aga Khan University on Section 2

VI. Disagreed with the proposal on Section 26(3)B which seeks to amend to include a

section that excludes the use of copyright materials in an examination from copyright
infringement. Also, the reproduction by a library, museum or archive for the
management or maintenance of its permanent collection a copy of an original rare or
out-of-print work which is deteriorating, darnaged or lost or at risk of such:

a) Original can't be viewed due to its condition
b) Original is in an obsolete format due to technological advances
c) Restoration of the original
d) Police investigation or insurance

MIN.NOTNA/CII/20 I 8/I 8 I CONSIDERATION OF- TTIE STATI LAW
(MISCEI, US AMENDM BILL 20I8

The Bill proposes to amend section 6 of the Copyright Act, 2001 to streamline the
membership of the Kenya Copyright Board (KECOBO) from the current twenty-one (21) to
nine (9) members.

Following the presentations and deliberations, KECOBO was agreeable to the proposal
subject to the inclusion of the Principal Secretary in the Ministry responsible for Information
and Communications Technology (lCT) to assist the Board effectively discharge its mandate.

The Committee observed that:

1. There is need for a representative from the ICT sector to be in the board;

2. The Board, when reconstituted as proposed would comprise more than two legal
professionals, including the Executive Director, without any representation frorl
the ICT sector.
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MIN.NO./NA/CII/20 I8I 182 ANY OTHER BUSINESS

l'here being no other business, the meeting was adjourned at 1.30p.m.

Signed.... ...Date...sJl...

(Chairperson)

It \r-:]s'-
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MINUTES OF THE 43RD SITTING OF THE DEPARTMENTAI, COMMITTEE ON
COMMUNICATION, INFORMATION AND INNOVATION I{ELD IN zND FLOOR
CONTINENTAL HOUSE ON 17T}I MAY,2018 AT 2.OOPM

PRESIIN'T
1. Hon. William Kipkemoi, M.P.
2. Hon. George Macharia Kariuki, M.P.
3. Hon. Annie Wanjiku Kibeh,M.P
4. Hon. Marwa Kitayama Maisori, M.i:.
5. Hon. Jonah Mburu, M.P.
6. Hon. Gertrude Mbeyu Mwanyan.jr:. ir4.P

7. Hon. Godfrey Osotsi Atieno, M.r
8. Hon. Wamuchomba Gathoni, M

APOI,OGIES
1. Hon. Liza Chelule Chepkorir,M.P
2. Hon. Mwambu Mabongah, M.P.
3. Hon. MwangazaKawira, M.P
4. Hon. (Eng.). Mark Nyamita, M.P
5. Hon. Joshua Kimilu Kivinda, M.P.
6. Hon. Alfah O. Miruka, M.P.
7. Hon. Erastus Nzioka Kivasu, M.P.
8, Hon. Maritim Sylvanus, M.P
9. Hon. John Kiarie Waweru, M.P
10. Hon. Innocent Momanyi Obiri, M.P
11. Hon. Anthony Tom Oluoch, M.P.

-Chairperson
-Vice- Chairperson

National Assembly Secretariat
1. Ms Ella Kendi
2. Mr.Sidney Lugaga
3. John Mungai
4. Albert Atunga

In attendance

Clerk Assistant
Legal Counsel II
Audio Officcr III
Sergeant at arms

1. Mr.l-ike Muleka - Managing Director - Signs Media Kenya

2. Shern Otanga, Senior Associate Anjarwalla & Khanna

3. Mr.Albert Gacheru, Chairperson - Music Copyright Society of Kenya

MINUTE NO. 155/2018: PRELIMINAzuES

The meeting was called to order at twcnty minutes past two o'clock followed with a word of
prayer and introductions thereafter.

MINUTE NO.156/2018: CONSIDERATION OF' MEMORANDA ON
COPYRIGHT (AM

The Committee was informed as follows;
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Amend the proposed new definition of the term

"work" by inserting the words "into sign language

and other languages" immediately after the word
"translations"

Amend the definition of "beneficiary person" by
including a new paragraph covering deafpersons

2 SIGNS

MEDIA
KENYA
LIMITED

Amend the definition of "public performance" in
paragraph (a) by inserting the words "sign
language gesturisation" immediately after the

word "acting".

ts" is

:s the
:ment
;ts to
rights
rosed

Clause l1 of the, Ilill propos
creation of collective rlirtog
organisations by visual arti
manage the artiste resale
provided for under the pro

section
26D. The term "visual artir

not defined.

2 ANJARWA
LLA &
K}TANNA

We recommend the inclusion in the Bill of a

definition of the term "visual artist".

We recommend that the distinction between the terms
visual art, artwork, artistic work and original work of
afl lr, , 'early set out
AnrcrrLj Clause 2 (f) (ii) of the Bill to insert thc .'ords
"lvhcrc such transmission constitutes an infringcrnent
oian1, rights protected by this Act; or".

trease
;tor of
:ars is
enced
er the

These terms appear to
overlap which creates a

The clause does not
infringing nature of the

The proposed anre;rdment to
the tenure ofthe executive
the board from 5 Years to 7

not fair for we have

officers getting drunk with
in an office.

ALBERT
GACHERU
KIARIE

The intended amendment be shelved,

Amend the proposed section 26( lXc ) to read as

follows-
"the comrnunication to the public or the whole work or
asubstantial part thereof either in its original lonn or in
any form recognizably derived from the original"

l0 ALBER'I-
GACHERU
KTARIE

Amend the proposed section 26(l)(l) to read as

follows-
"the making available of the work Of a substantial part
thereof either in its original form or in any form
recognizably derived from the original"

an

of

thc
SIOII

Amend the proposed section 26(l) to insert a neu,
paragraph as follows-

"performance in public places of the u,orks or a

substantial part thereof either in its original form or in

2lPage

form derived from the ora



live performance of the works either in their original
version or any other version recognizably derived frorn
the original"

t1 SIGNS
MEDIA
LIMI'fED

Insert a new paragraph in the proposed section 26C(1)
irnrnediately after paragraph (b) as follows-

"(c) A pelsorl or finn to make cover versions and make
accessible to the public previously published audio
visuals into sign language for purposes of use by
persons with hearing impairment, by notifuing the
board or collective management organization in charge
of that class of works in writing, by listing down the
works arrd the author(s)."

ALBERT
GACI.IERU
KIARIE

Section 30A of the principal act was declared
unconstitutional by the Malindi High Cour1. It is

irnportanr ;irat the fate of tliis section clearly explained
as to wheihcr it is still in force or not.
Arnend iirc proposed section 358 to include a process
for notifi,ing the alleged i,fri'ger of the take down
notice so as to allow them to respond with a counter
notice. If the accused entity does not respond within a

specified tirne, then the takedown notice rnay be

effected. However, if the accused entity chooses to
prepare a counter notice, then the matter could be
referred to the Copyright Tribunal or a Court of
courpetent jurisdiction.

Section 46 of the principal act should be amended ro
provide that before a license is issued to any Collective
Management Organization (CMO) the board must hr:

satisfied that the CMO has authority from tlrc
copyright holders of the category of rights it intends to
collect for by having exclusive rights from the
copyright holders through deeds of assignments.

It should also provide that before any CMO is denied
license to collect royalties tor its rnernbers, the boarci
should be satisfied that the rnernbers have assigncd
their rights exclusively to the CMO it intends to give
license in its place by having signed deeds ol
assignments with the other CMO and that they have
rcvoked their deeds of assignrnents with their former
CMO.

CLAU
SE 19

ANJARWA
LLA &.

KFIANNA

The proposed section 358 (4)
contemplates the possible issuance of
a counter notice by the owner of the
alleged infringing content. However,
it places no obligation on the ISP or
the parly issuing the take down
notice to notify the alleged infringer
of the cxistence of the take down
notice so as to enable the alleged
infringer to prepare and present the
countur notice. In our view, tliis
obligation ought to be set out in the
law.

CLAU
SE24

ALB]]RT
GACI{ERU
KIARIE

This is to avoid giving a license to a
CMO which has not been given
authority to collect for a certain class
of copyright holders which action
would lead to infringing m the
constitutional rights of' the said
copyright holders.

ALI]ERT
GACTIERU
KIARIE

Section 46A has not been marked for intended
arnendrnents while in rny own view it requires to be
arnended to make it be in tandem with the Constitution
by avoiding creating a gap in royalty collections which
gap allows copyrighted works to be used for free
contrary to the provisions of our Constitution.
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My humble opinion is this section should provide "that
pending the gazeffement of new tariffs to be used by a
partic ular col lective man agemen t or ganizatio n (CMO)
the previously gazetted tariffs to be applicable until the
date of gazettement of the new tariffs or the date
appointed by the gazettement to be the effective date"

Following the presentations the Committee was observed as follows;

1. That Signs Media is the first television in the world licensed to air sign language

programmes. The Committee was in agreement that therc was need for the sign

language to be incorporated in the Act.

2. The Committee agreed with the proposal by Mr.Albert Gacheru which sought to

amend Section 46 of the Act to provide that before the licensc is issued to any CMO

the board must be satisfied that the CMO has the authority form the copyright holders

of the category of rights it intends to collect.

3. That the Bill proposes the creation of creation of CMO by visual artists to manage the

artiste resale rights provided for under the proposed section 26D, however the term

visual artists is not defined in the Bill.
4. There was need to define the distinction between the terms visual art, artwork, artistic

work and original work of art for clarity.

MINUTENO.l57l2018 ADJOURNMENT

There being no business, the meeting was adjoumed at 4.25pm

..uate...I.Yf .Signed

Chairperson
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MINUTES oF THE 4zND SITTING oF TI{E DEPARTMENTAL CoMMITTEE oN
COMMUNICATIoN,INFORMATION AND INNoVATIoN HELD IN 2NO FLooR
CONTINENTAL HousE oN t7t'MAy,2018 AT r0.00AM

PRE,SENT

1. Hon. William Kipkemoi, M.P.
2. Hon. George Macharia Kariuki, M.P.
3. Hon. Annie Wanjiku Kibeh,M.P
4. Hon. Marwa Kitayama Maisori, M.P
5. Hon. Jonah Mburu, M.P.
6. Hon. Godfrey Osotsi Atieno, M.P
7. Hon. Wamuchomba Gathoni, M.P.

APOLOGIES
1. Hon. Liza Chciule Chepkorir,M.P
2. Hon. Mwantbu Mabongah, M.P.
3. Hon. Mwal)gaz.a Kawira, M.P
4. Hon. Gertrude Mbeyu Mwanyanje, M.P
5. Hon. (Eng.)" Mark Nyamita, M.P
6. Hon. Joshua Kimilu Kivinda, M.P.
7. Hon. Alfah O. Miruka, M.P.
8. Hon. Erastus Nzioka Kivasu, M.P.
9. Hon. Maritim Sylvanus, M.P
10. Hon. John Kia.re Waweru, M.P
11. Hon. Innocent \tlomanyi Obiri, M.P
12. Hon. Anthonl, 'om Oluoch, M.P.

In attendance

National Assembly Secretariat
l. It4s Ella Kendi Clerk Assistant
2. Ms.Brigitta Kathike Legal Counsel II
3. Mr.John Mungai Audio Officer
4. Mr.Albert Atunga Serjeant at arms

Performers Rights Sociefy of Kenya (PRISK)

1. Beatrice Achieng Chairperson
2. Irene Kariuki Actress/Director PRISK

Agakhan Univcrsitl,
ElizabethOyange CopyrightAssociate

MMC Africa Law
Bernad Musyoka Partner

MINUTENO.15212018: PRELIMINARIES

The meeting was called to order at twenty minutes past ten o'clock followed with a word of
prayer and introductions thereafter.

MINUTE NO.l52l20T8: CONSIDERATION OF' MEMORANDA ON
COPYRIGHT (AMENDMENT) BILL. 2017

The Comrnittee was informed as follows:
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Equitable Remuneration fught
intended to protect and secure the

interests of certain vulnerable
Copyright value chain who
otherwise be compelled to sign
rights to future remuneration for
or one off paymcnts.
The European lJrtion makes

this fact, articulating that the creati
artistic work of- authors and

necessitates an aclequate income as

for further creative and artistic
the investments required particularly
production of phonograms and

especially high and risky. The
therefore of securing that
recouping that investment can

effectively be guaranteed through
legal protection of the ri
concerned, therefore necess

unwaivable equitable remuneration
ri ght-holder concerned.
Section 30A would continue to ens

the essential contribution performers
sound recordings and audio-visual
make in the creation of recorded
film works are rewarded for the
and communication to the Public
works. This shall go a long waY in
that the creative industry is more
footnote in the social and economic
outlined in Kenya's Vision 203
ensuring that performers and

economically empowered, this
thern morc economic agencY to
build the nation, as is in the footprint
current government's manifesto and

and

basis

of the

of Rights in the Constitution of

to

and
only

an

the

that
of

to

lon ls

in the

c and

their

are
glve

Bill

their
sum

and
the
are

just a
goals
.By

PERFORMERS
RIGHTS SOCIETY
OF KEI.IYA
(PRTSK)

Repeal of the section
remuneration for work
continually render

denied perf{rmers
and talent ttrt tneV

IRENE MURUGI
KARIUKI

Reintroduce the repealed Section 30A of
the Copyright Act on the right to
equitable remuneration of performers.

Reintroduce the repealed Section 30A of
thc Copyright Act on the right to
equitable remuneration of performers.

To provide clarity as to the rights
be recorded in the rcgister. This
the right to absolute
assignments, tratrsmissions,
any other limitations or
relating to the registered copyright

may

and
on

CLAUSE
9

AFzuCAMMC
LAW

Amend proposed section 22A(l) as

lollows-

"The Board shall keep and maintain a

record called the Register of copyright,
wherein shall be entered all registered
copyright and related works with the

names, addresses and description of
their proprietors, notification of
assignments and transmissions, the

names, addresses and description of all
licensees, conditions, limitations and

any such other matters relating to
registered copyright as may be
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Anrend to include section 228 to on

"application and registration of
copyright" as follows-

228 (l) A person claiming to be the
proprietor of copyright and who is

desirous of registering it shall apply in
writing to the Board in the format
prescribed for registration in the

Register.

(2) The Board shall examine an

application for registration and consider
whether the works are eligible for
registration as copyright under section
22 of this Act.

(3) Subject to the provisions of this Act,
the Board may refuse the application, or
may accept it absolutely or subject to
such conditions or lirnitations as it may
think right.

(4) In the case of a refusal or conditional
acceptance, the Board shall state in
writing the grounds of its decision
and the derr siorr shall be subject to
appeal to Copyright Tribunal.

(5) When an application for registration
of copyright has been accepted, whether
absolutely or subject to conditions, or
limitations, the Board shall cause the
application as accepted to be advertised
in the prescribed manuer, and the
advertisernent shall set fofth all
conditio;,s and lirnitations subject to
which the application has been accepted.

(6) Any person n1ay, within the
prescribed time from the date of the
advertisement of thc application, give
notice in writing to the Board, stating
the grounds of opposition to the
registration.

(7) The Board shall send a copy of the
notice to the applicant and invite the
applicant to file a response within the
prescribed time, stating the grounds
which he relies for his application, and if
he does not do so, he shall be deemed to
have abandoned his application.

To enhance the new proposed section 22A
(2) which provides for Registration of all
works eligible for copyright. It sets out the
process ol application and registration of
copyright. The registration process

introduces advertisement of any intended
registration so as to invite third parties to
oppose to any unlawful registration and
also ensurcs that the public is aware of any
proprietorship claims for various copyright
works.

This section also provides an avenue where
parties are invited to prove ownership of the
works sought to be registered prior issuance
of the certificate. It also allows other parties

to challenge title in copyright work where
they have proof that it was obtained flrrough
fraud, illegality or misrepresentation
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(8) If the Board receives a copy of a

response from the applicant, it shall
furnish a copy to the person giving a

notice of opposition, and shall after
hearing the parties if so required and
considering the evidence, decide
whether any registration is permitted.

(9) The decision of the Board shall be
subject to appeal to the Copyright
Tribunal.

( l0) Where an application for
registration of copyright in the Register
has been accepted and either the
application has not been opposed and
the time for notice of opposition has
expired; or the application has been
opposed and the opposition has been
decided in favor of the applicant, the
Board shall unless the application has
been accepted in error, register the
copyright in the Register. The copyright
shall be registered as of the date of the
application of registration, and the date
shall be deemed for the purposes of this
Act to be the date of registration.

(li) Upon registration of a copyright,
the Board shall issue the applicant with a
ceftificate of registration of the
copyright in the prescribed form under
the hand of the executive director and
seal of the Board.

(12) The certificate issued by the Board
shall be taken by all courts as prima
facie evidence that the person named as

proprietor of copyright is the absolute
owner, and title of that proprietor shall
not be subject to challenge except where
the certificate was obtained illegally, by
fraud or misrepresentation to which the
person is proved to be a party.

CLAUSE
l0

AGA KHAN
LNTVERSITY

Amend section 26(1) of the Act to inserl
the word "dramatic" immediately after
the word "artistic"
Amend section 26(1)(a) by-

(a) deleting the word "scientific";
(b) deleting the words "current

events" and substituting therefor
the word "news";

(c) by inserting the word "teachin.q"

The words "scientific research" limit
dealing to only research within the fir
science thereby locking out other are

research e.g. in humanities and i

sciences;

"current events" is too narrow as it

; fair
ld of
as of
ocial
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irnrnediately
"private use";

(d) inserting the
substantial
irnmediately
"reproduction

after the words

words "or ally
parts thereof'

,,uf,"r 
the word

does not include past events which may
also be wofth reporting. A category of
News would caphrre the reporting of all
events.

There has been contention about certain
Copyright uses in classrooms which
generally should fall under teaching, and
whether they can be used within the other
current 4 categories of Fair Dealing. The
present
4 categories are insufficient to address these
types of use. Adding a new category of
teaching explicitly covers the use of
materials for teaching or instruction and as

well as in examinations.

Amend section 26(l) of the Act by
deleting paragraph (b).

The paragraph is the same as (a).

AFRICAMMC
LAW

Arnend the proposed amendment to
section 33(3) of the Act as follows-

Section 33 of the principal Act is
amended in subsection (3) by deleting
the words "and the written assignment
of copyright shall be accompanied by a
letter of verification from the Board in
the event of an assignment of copyright
works from outside Kenya" and
insefting the words "as evidence of
personal acceptance of that instrument
Parties to this instrument shall appear
before an advocate of the IJigh Court of
Kenya who shall explain to them, in a
language they understand, the effect of
the instrument before signing. Parties
shall then sign the instrument in the
presence of the advocate of the High
Court of Kenya, who shall also sign and
stamp a certificate to the effect that the
instrurnent was signed in his presence
having explained to the party in a

language they understood and that they
identified them and acknowledge that
the signature appended in the document
belongs to them and that their signed the
documents freely having understood the
contents of the instrument."

To ensure that parties to a contract clearly
understand the contract before signing. This
is to counter instances rvhere parties may
not understand the effect of the contract
they are signing. It also imposes a duty on
the advocate witnessing execution of such
contracts to explain to the parties the
consequences of the contract and tl-rat they
freely ancl voluntarily agree to be bound by
the contract.

Amend section 35(3) of the Act by
deleting the words "technical measure"
and substituting therefor the words
"technological protection measure"

AGA KF{AN
UNTVERSITY

Amend section 35(9) of the Act by

iLAUSE
6

]LUASE
r8
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CLAUSE
21

24

25

inserting the word "dramatic"
immediately after the word "artistic"
Amend section 35(11) of the Act by
inserting the word "dramatic"
immediately after the word "artistic"

AGA KHAN
LINIVERSITY

lnsert new subsection after Section 38
(4) on statutory damages in lieu of actual
damages. Statutory damages are seen as

an incentive 1'or owners to register their
copyrights with the copyright office and
therefore instead of actual damages and
profits, an owner can be
awarded a statutory amount not less than
e.g. 50,000/: and not more than
3,000,000.

Figures should be reviewed,Those w
not register their copyrights befor
infringement occured should not be a

get an award of statutory damages, thi
being an incentive for registratic
copyright.

AFRICAMMC
I,AW

s the
cially
s its
tto
). To
with

we
oviso

also
;h an

e the
; and
r afly

Amend proposed section 46(10) to
include the following provisa-

"Provided that the Board may also invite
any registered members of the
organisation to make written
representations in relation to such
failure(s)"

rread
and

rmed
nd in
Licate

I the
ation
hieve

Amend section 46(9) of the Act to insert
the words "and in a daily newspaper of
national circulation" immediately after
the word "Gazette".

The proposed subsection streamline
deregistration process of CMOs, espe

if the CMO materially prejudice
members. This may also resul
punishment of the CMO by KECOB(
facilitate effective decision-making

sufficient facts at hand,
recommend the inclusion of a pr

permitting the CMO's members to
make submissions in relation to sur

investigation. This is because they a:

primary stakeholders in this procesr

stand to be significantly affected b1

decision made by KECOBO.

The membership of CMOs may be s

considerably over the country,
inasmuch as the Kenya Gazette is pres
to be a notice to the public in Gazette i
general, it would be ideal to commul
such deregistration effectively to a

collecting society stakeholders. Publir
through a daily newspaper would ac

this effectively.
AFRICAMMC

LAW
Amend proposed section 468(1) by
deleting the words "or any other post-
secondary qualification obtained after a

period of at least more than one-month
study"

'lo increase the threshold for qualifir
of directors of a collective manag(
organization by ensuring directors are

qualified and have acquired req

leadership and governance skills.

Amend proposed section 46C(l) by
inserting the word 'Jointly"
immediately after the word
"accruing".

The proposal of a section 46C to pr
for the possibility of authors, prodr
performers, visual artists and publ
forming a CMO seems to reflect the vi
calls by stakeholders for bringing to1

of the various existent CMOs. Howevt
language proposed here is ambiguous
suggested revision would express
intention clearlv. This would be ir

atron
menl
duly

uisite

Ium.
lcers,
shers

rious
ether
r, the
The
this
the

do
an

to
way

of
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interests of stakeholders as it would reduce
the burden of liaising with different CMOs
and personnel when dealing with the same
type of work or related works

Amend the proposed section 46D(6)(b)
by deleting tl-re words "significant
nurnber" and substituting therefor the
words "at least five percent"

The proposed powers referred to under
subsection (1) is that of the Executive
Director of KECOBO to order an

inspection into a CMO, its
book ofaccounts and records.

As presently Billed, the Bill proposes that
such investigation carl be triggered by
failure to account to "a significant number"
of members. This is too ambiguons and
could provide space avoiding
investigation. Instead, au ascertainable
proportion of thirty percent (30%) is

suggested.
AI]I{ICAMMC

LAW
Amend Act to reintroduce the old
section 30A on the right to equitable
remuneration for use of sound
recordings and audiovisual works as

follows-

30A. (1) If a sour.rci recording is
published for commercii,i irurposes or a
reproduction of such ccording is used
directly for broacioasting or other
communication io tl-re public, or is
publicly performed, a single cquitable
rernuneration for the performer and tl're
producer of the sound recordir-rg shall be
paid by the user through the respective
collective lnanagemenL organization,
and the rer.nuneration shall be shared
equally between the producer of the
sound recording and the performer.
(2) If a fixation of a performance is
publisired for commercial purposes or a
reproduction of a fixation of a
performance is used for broadcasting or
other communication to the public, or is
publicly performed, a single equitable
rernuneration for the performer shall be
paid by the user to the collective
management organization.
(3) The right of equitable remuneration
under this section shall subsist from the
date o{' publication of the sound
recording or fixed performance until the
end of the fiftieth calendar year
following the year of publication,
provided the sound recording or fixed
performance is still protected under
section 28 and 30.

Section 30A of the Act was deleted in the
Statr"rte Law (Miscellaneous Amendrnents)
Act, No.ll of 2017. We propose re-
introduction to ensure equitable
remuneration for all artistes. This section
recognizes the rights of producers and
performers in sound recordings and audio-
visual works. It also appreciates the role of
collective management organizations who
lnanage royalties on behalf of various
stakeholders.
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(4) For the purposes of this section,
sound recordings and fixations of
performances that have been made
available by wire or wireless means in
such a way that members of the public
may access them from a place and a

time individually chosen by them shall
be considered as if they have bcen
published for commercial purposes.

Amend section 23(2) and (3) of the Act
to insert the word "dramatic"
irnmediately after the word "artistic"
Amend section 24(1Xb) of the Act to
insert the word "dramatic" immediately
aftqr the word "artistic"

l

Amend section 25 of the Act to inscrt
the word "dramatic" immediately aftcr
the word "artistic"
Amend section 27(l) of the Act to insert
the word "dramatic" immediately after
the word "artistic"

AGA KHAN
UNIVERSITY

Delivery of books and newspapers to
public libraries by a local publisher of
one copy of the published book at their
own expense within forty days from
publication.

To expand the breadth of local worl
expand author outreach within
libraries.

s and
rublic

An open government licence for
government works that are okay to re-
use as per the specified terms.

Following the presentations and the deliberations;

The Comrnittee agreed with the MMC Africa Law proposal on Clause 25 which seek

to increase the threshold for qualification of directors of a Collective Management

Organization citing that this will ensure that the CMO get the most qualified persons

for the position.

2. Section 30A of the Act was declared unconstitutional by the High Court whereby they

ruled that the stakeholders were not involved and the introduction ought to have been

subjected to public participation.

3. The Committee was informed that repealing of Section 30A of the Copyright Act on

the right to equitable remuneration denied the performers remuneration for work and

talent. Equitable remuneration right provisions is intended to protect and secure the

financial interests of certain vulnerable persons in the Copyright value chain who

would otherwise be compelled to sign off their rights to future remuneration fbr lump

sum or onc off payments.
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4. The Committee noted that the red tape involved in releasing the money from
government would be hindrance to development of the indu$ry.

MINUTE NO.154/2018 ADJOURNMENT

There being no business, the meeting was adjourned at 1.15pm

Signed. ...Date. f
?€,\ ?

Chairperson

5. The Committee proposed the establishment of a Creative Welfare Fund for the

pension of the artists and would be managed by the Copyrigilt Tribunal. The funds

will be financed through the levies .it was emphasized that tlae Fund would ensure that

the artist continue to eam even after retirement.

ri
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MINUTES OF THE alST SITTING oF THE DEPARTMENTAL CoMMITTEE oN
COMMUNICATION,INF.ORMATIoN AND INNOVATIoN HELD IN 2N, FLooR
cONTINENTAL HousE oN l6rH MAy, 2018 AT 2.30pM

PRESENT
1. Hon. William Kipkernoi, M.P. -Chairperson
2. Hon, Marwa Kitayama Maisori, M.P.
3. Hon. Mwambu Mabongah, M.P.
4. Hon. MwangazaKawira, M.P
5. Hon. Gertrude Mbeyu Mwanyanje, M.P.
6. Hon. (Eng.). Mark Nyamita, M.P
7. Hon. Jonah Mburu, M.P.
8. Ifon. Godfrey Osotsi Atieno, M.P
9. I{on. Wamuchomba Gathoni, M,P.

APOLOGIES
1. Hon. George Macharia Kariuki, M.P. -Vice- Chairperson
2. Hon. Liza Chelule Chepkorir,M.P
3. Hon. Joshua Kimilu Kivinda, M.P.
4. Hon. Alfah O. Miruka, M.P.
5. Hon. Erastus Nzioka Kivasu, M.P.
6. Hon. Maritim Sylvanus, M.P
7. Hon. John Kiarie Waweru, M.P
8. Hon. Annie Wanjiku Kibeh,M.P
9. Hon. Innocent Momanyi Obiri, M.P
10. Hon. Anthony Torn Oluoch. M.P.

National Assembly Secretariat

1. Ms Ella Kendi Clerk Assistant
2. Mr.Sidney Lugaga Legal Counsel II
3. John Mungai Audio Officer III
4. Albert Atunga Serjeant at arms

In attendance
Kenya Association of Music Producers

1. Clifford Mabele CEO Kenya Association of Music Producers

2. Anthony Karani Director

Multi choice Kenya Ltd

Managing Director

Anti Piracy Manager

General Manager Regulatory

General Manager Regulatory

PRELIMINARIES

The meeting was called to order at thirty minutes past two o'clock followed with a word of
prayer and introductions thereafter.

MINUTE NO.149/2018: CONSIDERATION OF' MEMORANDA ON

l. Eric Odipo

2. Fred Saramba

3. Mwendwa Maundu

4. Zingisa Taho

MINUTE NO. 148/2018:

l lPage
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Mr.Clifford Mabele the CEO, Kenya Association of Music Producers made the following
presentation;

CLAUSE
PROPOSED AMENDMENT RATIONALE

2 Amend definition of "publication" to insert the words
"including works made available to the public lrv wire or
wireless means in such a way that members of tlrc Public
can access then from a place or a time individually chosen
by them i;nmediatelt after thc words "sound recording".

This would cover publication of
works in the online environment as

well.

1l Amend proposed section 268 by inserting the words "and
applies to related rights as well".

The circumvention of technological
protection measures affects all
copyright and related rights and the
section should be clear when read

with section 28 (2).

12 Amend section 28 of the Act by inserting a new 28(1) (e)
as follows-

(e) the making available of sound recordinss"

This will cover the current digital
technologies

Amend subsection (3) by deleting the words
"manufacture or entry" and substituting with thc words
"sale, manufacture or importation"
Retain subsections (a) and (5) in the curent Act but
amended as follows-

"(4) The level of the royalty payable under subsection (3)
shall be agreed between organizations representative of
producers of sound rccordings and of manufacturers and
importers blank media or failing such agreement by the
Copyright Tribunal appointed under section 48.

(5) All claims for compensation under this section shall
be made through an organization representative of
producers of sound recordings and the compensation shall
be collected by the Board and distributed to the respective
copyright collecting society registered under section 46.

Insert the following new subsection is section 28 of the
Act-

"The provisions of paragraph 28 (2) (i) shall apply
mutatis mutandis to the copyrieht in sound recordings"

Blank media or private copying
levy is an important aspect of
copyright and related rights as it
ensures compensation of the rights
holders for copies made and no
royalties are collected.

This is an important provision as it
relates to cxceptions and limitations
in relation to use of technological
protection mcasures

l5
Delete proposed section 308(1) and replace with the
following-

"(l) Subject to s.28 & 30 of this Act, a collective
management organization Iicensed to represent producers
of sound recordings shall collect or can a body to collcct
on their behalf and on behalf of any other beneficrary of
this right."

We have reservations if KRA is

allowed to collect considering the
red tape that rnay arise when it
comes to remiding the same.

The genera.l practice in other
countries is thal this right is

administered by the producers of
sound recordings since they are the

most affected by private copying.

Delete proposed section 308(4) and replace with the
following-

It is only fair that the affected right
holders are left to decide on how

2lPage
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"(4) Tlie share to respective right holders to private
copying remuneration shall be agreed upon by the
respective collective management organizations
representing producers of sound recordings and
performers"

based on the best practices. The
board should remain to carry out its
mandate as a regulator not a
participant in the process

21 Amend to delete paragraph (a) of section 38(1) of the Act
and replace with the following-
"(a) makes available by way of downloading, streaming,

sonrrnunication to the public, uploading, and storing and
file sharing."

Due to technological advancement,
physical copies of sale of
copyrighted works are no longer
preferred. We need to realign our
laws to confonn to the reality. This
is fundamental.

Amend section 38(a) of the Act to restrict the application
of the penalty to the new 38(lXa) only.
Amend section 38(5) of the Act to apply the penalty to the
offences at section 38(1) (b), (c ), (d), (e ) and (0

ADDITIONAI,
PROPOSES

Amend Act to insert a new section 28A on equitable
remuneration for sound recordings as follows-

"(l) If a sound recording published for commercial
purposes, or a reproduction of such sound recording, is
used directly for broadcasting or other communication to
the public, or is publicly performed, a single equitable
remuneration for the performer or performers and the
Producer ofthe sound recording shall be paid by the user
to the producer.

(2) Unless otherwise agreed between the performer or
performers and the producer, half of the amount received
by the producer under subsection (1) shall be paid by the
producer to the performer or performers.

(3) The right to an equitable remuneration under this
section shall subsist from the date of publication of the
sound recording until the end of the fiftieth calendar year
following the year of publication or, if the sound
recording has been published, from the date of fixation of
the sound recording until the end of the fiftieth calendar
year following the year of fixation.

Mr.Erick Odipo, the Managing Director, Multi Choice Kenya Limited made the following
presentation;

2

Iasert new subsection (k) regarding
definition of "technological protection
measure" regarding the definition of
"school" to read
(k) "technological protection lreasure"
mealls any process. treatment.
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mechanism, technology, device,
system or component that in the
normal course of its operation is used
to prevent or restrict acts in aspect of
copyright which are not authorized by
the right holder of any copyright
including without limitation, any
access control or copy control
measures.

19 lnsert a new section 35C(3) after
section s35C(2) in the Bill as

follows-

35C (3) An Internet Service Provider
shall implement automated takedown
forms that allow-

(a) verified owners of exclusive
copyrights the ability to remove
infringing

live streaming data immediately; or
(b) specifically designated police
officials the ability to remove terrorist
information or content that facilitates
or incites criminal actions.
(2) The online automated takedown
form must include. in addition to the
lnternet Protocol address of the
allegedly infringing live streaming
data. fields for the required information
in s358(2).

To automate the remcval of cclrtent at a
location specified in a notice filed on an

urgent basis by a content rights owner or
the Kenya Police Service. For instance,
YouTube's Content ID system provides a

model that allows verified copyright
owners to remove material, rather than rely
solely on YouTube to do so. Such a system
would allow for fast-tracked processing of
a takedown notice made under s35B of the
ECT Act and./or the provisions of the Bill.

Insert a new section 35D in the Bill as

follows as follows-

Order against
Providers

Internet Service

35D. The High Court Diry, upon
application by any person who has

reasonable grounds to believe that
copyright is being or may be infringed
by any person situated inside or outside
Kenya, grant any relief, including
urgent relief, which it deems
appropriate, including granting an
order requiring-

(a) any person who enables or
facilitates the infringement of
copyright, or whose service is
used by any other person to
infringe copyright, to cease

In order to allow pre-emptive blocking of
servers hosting illegal streams prior to a
live event.
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such enabling or facilitating
activity or disable that person's
access to its service for the
infringing purpose;

(b) any person who hosts or
provides al1 online location,
service or facility situated
inside or outside Kenya which
is used by any person to
infringe copyright or which
enables or facilitates the
infringement of copyright to
disable access to such online
location, service or facility as

replaced, amended or moved
from time to time; or

(c) any internet service provider to
prevent or iurpede the use of
its service by any person in
order to' access an online
location, service or facility
situated inside or outside
Kenya, as replaced, amended
or moved frorn

(d) time to time, which is used to
infringe copyright."

CLAUSE
29

Amend the proposed Second Schedule
to insert the following-
E. Technological Protection
Measures
(1) Nothing in this Act shall prevent an

authorised State investigative,
protective or intelligence agency using
a technological protection measure
circumvention device for law
enforcement purposes.
(2) Save for those persons authorised
in subsection (l), any other person who
wishes to use a technological
protection measure circumvention
device must obtain the written consent
ol' the owner of the technological
protection lneasure in respect of which
the device is proposed to be used
before doing so. Should the owner
refuse, unreasonably, to grant consent
to the use of the device in
the manner aforesaid, that person may
apply to the Copyright Tribunal for an

The only circumstance in which a

technological protection measure
circumvention device should be perrnitted
to be used is (i) where the owner of the
technological protection measure has
consented to that use; (ii) for the purposes
of law enforcement and (iii) where ordered
by a court or the Tribunal in respect of
technology protection measures.
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order that he or she be permitted to use
the device in relation to the
technological protection measure work
and Copyright Tribunal may, if it is
satisfied that the device is intended to
be used so as to enable the person to
perform an act in relation to the
technological protection measure work
which is permitted in terms of this Act,
grant such an order on such conditions
as it deems fit."

Following the presentation it was noted as follows;

1. Karnp indicated that if KRA was allowed to collect royalties bureaucracy may arise

when it comes to remitting the same. The general practise in other Countries is that
this right is administered by the producer of sound recordings since they are the most
affected by private copying.

2. Piracy had greatly affected the company and had led to loss of revenues for the entire

television distribution value chain and decreased investment in the communications
sector.

3. There was need for the law to impose requirements on ISP to cooperate with rights

holders and govemment to monitor illegal file sharing or streaming websites and issue

wamings to end users identified in illegal file sharing.

4. The proposed Section 268 of the Bill provides that circumvention of technological
Protection Measures will be permitted in limited circumstances set out in the Second

Schedule of the Act. However the Second Schedule does not set out what the

circumstances zue.

MINUTE NO.15O/2018 ANY OTHER BUSINESS

The Committee was further informed that;

Multi Choice Kenya was established as a joint venture between Multi Choice Africa Limited
and the Kenya Broadcasting Corporation (I(BC) , whereby KBC owns forty percent shares.

Multi Choice Kenya had established a studio for producing more content and work with local
film producers to generate more local prograrnmes to the viewers. The Committee resolved to
undertake a visit to the studio.

MINUTE NO.151/20I8 AD.IO URNMENT

There being no business, the meeting was adjoumed at 4.30pm
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Chairperson
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MINUTES OF THE 4OTH SITTING OF THE DEPARTMENTAL COMMITTEE ON
COM]\{UNICATION, INFORMATION AND INNOVATION HELD IN 2ND FLOOR
CONTINENTAL HOUSE ON 16rH MAy, 2018 AT 10.30AM

PRESENT
l. Hon. William Kipkemoi, M.P.
2. Hon. Marwa Kitayarna Maisori, M.P.
3. Hon. Mwambu Mabongah, M.P.
4. Hon. MwangazaKawira, M.P
5. Hon. Gertrude Mbeyu Mwanyanje, M.P
6. Hon. (Eng.). Mark Nyamita, M.P
l. Hon. Jonah Mburu, M.P.
8. Hon. Godfrey Osotsi Atieno, M.P
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Serjeant at arms

1. Prof.Kimani Njogu Chair Creative Economy Working Group

2. Alex Gakuru Executive Director CODE-]P TRUST

3. Wandiri Karimi Advocate

4. Emily Njeru Deputy Director Culture

5. Immaculate Juma Advocate

6. Valerie Mongare Advocate

7. Stephen Musyimi IP Lakier & Director

8. Joy Mboya The Godwin Arts Centre

MINU'IENO. 14712018: PRELIMINARIES

The meeting was called to order at thirty rninutes past ten o'clock followed with a word of

prayer and introductions thereafter.
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MINUTE NO.148/2018: CONSIDERATION OF THE MEMORANDA oN
COPYRIGHT (AMENDMEND BILL. 2017

The Chairperson Creative Economy Working Group informed the Committee as follows;
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2
To disambiguate: whereas "aftistic work" is defines,
person who creates such "artistic work is undefined"

the

The proposed definition of 'musical works' does away {vith
the words "irrespective of musical quality
advisable since these words are crucial to ensure
neutrality in copyright. Further, it is proposed to
"any works composed for musical accompaniment"
"graphic notations". Graphic notations describe the

the
ras
ions

:ted
rsed

tant
rical

rnic
or

rhic

representation of music through visual symbols
realm of traditional music notations also referred t<
"diagrammatic notations". ln as much as graphic notat
is a suitable amendment to this definition, it must be nr

that it does not completely substitute anv works comp(
for musical accompaniment, which is an impol
inclusion in this definition. Accompaniment is the mu!
part or parts which provide rhythmic and or harml
support to the melody, main themes of a sonq
instrumental piece that do not necessarily appear in gra]

form.

". This is not
c

ace

PROPOSED AMENDMENT

Inseft a new definition of "artist" as ir pcrson
who creates artistic works.
Define "musical work" as "a work r ()rlsisting
of music, irrespective of musical qrralitl,, and
includes any graphical notation of strch work
and works composed for musical
accompaniment.

Retain tlre definition of "broadcast" in the Act. The word "broadcast" is mcntioned 39 times in the
without its definition provided.

Act

Insert the word "broadcast" after "audio visual
work" in the proposed definition of "work"

Broadcasts fall under tlre category of works eligible
copyright under the Act.

for

Amend definition of copy to read as follows-

"deliberate reproduction of rvork in any
manner or form and includes any sound or
visual recording of a work and any permanent
or transient storage of a work in any medium,
by non-native and or user-installed computer"

lnsert definition of "technology protection
measures" as follows-

"Non-native or user installed technological
software, tools and other electronic
mechanisms protect copyright on works in
digital forms"

Avoid criminalising the use of the Internet which
architectural design crcates transient content (cache
cookies) on every instance which lasts for a Short time
technically necessary for Internet 1o function. Inserting
word "deliberatc" holds the individual internet
innocent unless otherwise provcn to have purpc
introduced copyrighted contcnt onto their compr
equipment or devices. It also holds innocent those t
whose computers are hacked, attacked by viruses, mal'
and other malicious. forcign installed softu
Furthermore, sorne computers ITave factory-made rer
access holes. The infringement burden of proof rests
the clairnant NOT non-infringement burden o1'proof or
user. This also applies to "Technology Protection
Measurestt.

Defines "technological protection nreasures" and lnsu
innocent users from foreign or external originated faulr
infringement.

Restore definition of "folklore" Folklore is Protection oblieated by Article 11 of the
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Constitution of Kenya.

The Protection of 'frcrditional Knowledge and Cultural
Expressions Act, 10 /6 does rrot define "folklore"

The Protection o1' Traditional Knowledge arrd Cultural
Expressions Acl, 2016 is apparently an orphan law (for
which the proposed remedy is below). Deleting the

definition creatcs room for miscl-rief earlier corrected by'

law.
Defining "school" only under Basic Education Act, 2011

excludes secondary schools, universities, inter-
governrnental, non- governmental and non-profit
organisations learrring schools from copyright exceptions

and limitation. ,c.g. LINESCO,
Education, etc) recognised under'l'

Commonwealth of

"authorised entity" means non-profit basis and includes a
govemment institution or non-profit organization that

ides the same services to
This provision negates away "Fair Dealing" exceptions
granted to schools. Contradictory legal provision exposes

schools to suits for exercisiug "Fair Dealing" exception.

Questionable logic behind "not more than one page" in
view of principle of proportionality, for example, a "l
page" and a "1000-page" copyrighted Works.

3

Amend definition of scl'rool as follows-
"school" has the meaning assigned to it by the
Basic Education Act, 2013, Educatiort Act
(Cap. 2ll), Universities Act (Cap 2l0B) or
any other institution promoting leaming and is

recognised under internatioual obligations or
instruments.

Delete Second Schedule (B)

Delete definition of "art market professional" Not applied anywhere in the Bill
Delete Clause 3(b) Does introduction of "dealers" and licensing them advance

or obstruct growth in copyrighted works? If it obstructs,
then delete this provision. If it advances, then see (2) below.
Delete not referenced anywhere.

Amend section 5 of the Act to insert "to
administer the rclevant provisions of the
Traditional Knou'ledge and Cultural
Expressions Act, 20l6 and any other mandate
that may already be available in any other
stalute' as an additional function.

The Bill should provide a definition of "dealers" under
section 2 as well as a supporting regulatory framework. The
Bill should include an express mandate related to the
"traditional knowledge digital repository". Given that the
Traditional Knowledge Act mandates KECOBO with
certain aspects of implcmentation, then the Copyright Act
ought to reflect the same.

Amend to insert "A Director appointed undcr
this section shall serve for a period of three
years and shall be eligible for re-election for a

further single term ofthree years"

Aligns with SCAC/Mwongozo Board appointments and
harmonises with Section 468(2) on CMO Board
Appointments

Anrend to insert 'oThere shall no Conflict of
interest among Board Members, Managcment
or Staff of KECOBO."

Conflict of lnterest violates fundamental governance
principles at the Board, Management and or institutional
operational levels.

Reduce number of Board Directors (from
current 2l Members) in line with Mwongozo
Principles and Rationalise the nutnber of
Board Directors to ensure that rights holders in
all works eligible for copyright are

4
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represented.

Avoid 'hard-wiring' named external
organisations into the body of the Act - the law
should be more generic to outlive external
entities
Amend Section l1(l) of the Acr by including
the words: "Provided that the Executive
Director shall hold office for a renewable term
of three years, subject to a maximum of two
terms."

5 The process and instruments of appointment and term lfiit
for the Executive Director ought to be in line with otliers
Agencies and/or as advised by State Corporations Advis[ry
Committee ("SCAC"). Therefore, the appointment shluld
be competitive conducted by the Board after which rlie itop
two qualifoing candidates are forwarded to the Cablnet
Secretary for appointment of one of them.

The appointment term should be limited to three (3) y(ars
renewable for an additional one (1) term only - Execu{ive
Director should not hold office in perpetuity.

Delete proposed section ll(2xd) and replace
with "a postgraduate degree in law or related
fields with demonstrable and proven
experience in the field of intellectual property,
particularly copyright and related rights."

Section 1 1(2Xd) is non-inclusive. The p.opof 
"aqualifications make it mandatory for the office holderl to

have a "Master of Laws degree in the field of intellecfual
proper[2" may
other qualified
have similar or

have the undesired effect of locking put
intellectual properfy professionals that n{ay
higher qualifications in other relevant fielfls.

l1 lnsert "Deliberate" before "Circumvention of
technological Measures" in Section 26(B)

Consider implications of 26(D)

Insert the following immediately after s26O of
the Act-
"Provided that subject to the provisions of this
section the owner may elect to use open
licenses such as creative commons, free and
open source licenses and open educational
resources."

Holds innocent computers users compromised by
parties
technologies without their knowledge or intent. B
proof rests on complainant.(see also "Copy"
interpretations)

Resale Rights: The proposed section introduces the
resale right. While a resale right, or "droit de suite",
been introduced in a number of European
there is no universal consensus on its benefits, even for
artists it supposedly seeks to benefit. What emp
evidence is there to suggest that the Kenyan art market,
indeed artists- would benefit from a resale right?
Actors request of a 2.5Yo resale rights to be collected
broadcasters by CMOs on their behalf, extend to resa
diverse other property.

Exceptions and limitation ought to be incorporated
enforcement cognizant ofthese rights under copyright I

of

e

d

er
m

of

13 Delete the proposed Section 29(c)
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Delete the words "Kenya Revenne Authority"
and replace with "a private cor.npany or any
otlrer similar entity designated by KECOBO to
collect royalties with respect to single
equiiab le rernrr rr eration"

Burdening tax-fr-rnded public entities which perform public
services with the collection of private properly
revenues/royalties is in our view, improper. Thus KRA
must be relieved of the duty of collecting royalties.

Replace the words "Section 30B" with
"Sectiorr 30A".

Section 30A on single equitable remuneration was deleted
by the Statute Law Miscellaneous Amendments Act, 2017.
The entity designated by KECOBO should collect for all
rights under collective lnanagement organisations.
Therefore amendments should apply for copyright and
related rights under sections 26,27 and 28 in line with the
recommendations by the Presidential Task force on
Parastatal Refonls.

Consider reinstating Section 30A which was
deleted by the Statute Law Miscellaneous
Amendments Act, 2017 to take care of weak
entities in the Copyright value chain
Rephrase Section 35A(l) as follows-

(1) An Internet Service Provider shall not be
liable-
for darrages incurred by a person if the seruice
provider refers or links users to a webpage
containing infringing material or facilitates
infringing activity, by using inforrnation
Iocation tools including a directory, index,
reference, pointer or hyperlink where the
lnterrret Service Provider-

(i) does not have actual knowledge
that the material is infringing the
riglits of that person:

(ii) is not aware of the facts or
circumstances frorn which the
allegedly infringing activity or
inliinging nature of the material is
riot apparent;

(iii) relnoves or disables access to, the
reference or link to the content or
the infringing activity after being
informed that the content or the
activity infringes rights of a person

Iin accordance with section 35B]

The irnpugned vvel'rsitcs will have the right to
file counter notices with the ISPs. The Bill is

however silent on what the ISP is to do in case

a counter noticc is filed.

The Bill does not anticipate competing claims.
It is therefore possible for an ISP to be dragged
into copyright ownership and infringement
disputes. This is especially so because of the

Need to protect ISPs from hoax, vexatious and baseless
requests to remove corrtent and/or where the person
requesting the removal has no legal basis.

Our proposed amendment will ensure that the person
lodging the take down notice will ensure that the notice
complies with the criteria set out in section 35B for take-
down requests

l-he proposal in the Bill turns ISPs into arbiters - to consider
requests from persons claiming to be copyright owners and
perLrsc the affidavits on ownership and on the attempts
made to contact the websites hosting the infringing
material. It is therefore possible for an ISP to be dragged
into copyright ownership and infringement disputes. This is
especially so because of the provision on enforcement that
requires compliance with a takedown notice, malicious or
not, within 48 hours.

An intermediare step should be introduced between notice
by the copyright owner and action by the iSP. This middle
step would require the copyright owners to obtain an
injunction order from the court. Thus it is the court that
would instruct the ISPs to disable access to infringing
content
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provision on enforcement that requires
compliance with a takedown notice, malicious
or not, within 48 hours.

1. Requiring take down within 48 hours is unfair
unworkable for ISPs. 'fhere's need to consider
complexity of the take-down requests: The ISP needs
time to assess whether the content is actually lawful.
content may require language translation, some notices
be sent during non-working days. Each take-down
needs to be considered on its own unique

A 48 hr notice would mean ISPs may not have enough
and they will tend to remove content automatically,
will lead to a form of censorship.

This will also hurt ISPs business, because in
comply they wiII need to dedicate a lot of
dealing with take-down notices within a short time
short time-line will incentivize people who may not
proper basis to file take down requests, leading to a
cycle raising the

iance burden for ISPs

Rephrase Section 358(l) to-

(l) A person whose rights have been infringed
by content to which access is being offered by
an Internet Service Provider ma1, request, by
way of a takedown notice, that Lttcrnct Service
Provider removes the infringinl L ,.rlent.
(2) A takedown notice issued un(jcr subsection
(1) shall-
(a) be in writing and addressed by complainant
or his agent to the Internet Service Provider or
their designated agent;
(b) contain the fuI1 names and telephone,
physical and email address of the complainant;
(c) be signed by the complainant or his
authorized agent;
(d) describe in specific detail the copyright
work subject to the alleged infringement or
sought to be removed;
(e) identiff the rights being infringed;
(f) set out the content sought to be removed
with details of where the content is contained

[including the unique online address or other
unique identifierl;
(g) attach an affidavit or any other cleclaration
attesting to claim of ownership, validity of the
rights, good faith and setting out any efforts to
have entities responsible for making the
content available to remove the content;
(h) be copied to the Board, Communication
Authority and the recogniscd umbrella
association ofservice roviders
Rephrase 35B(a) to-
(a) An Internet Service Providcr shall disable
access to thc material expeditiously and within
expeditiously with a role for rhe Competent
Authoriry b adjudicate, considering the
circumstances of the case unless it receives a
counter notice from the entity accused of
infringement or any other person exercising a
legal right by making available the content
fulfilling the requirements set out for a take
down notice and contesting the contents of the
takedown notice."

To prevent overbroad and non-specific take down
and save ISPs from the risk of taking down lawful
and having to figure for themselves where the
content is online, takedown requests for material th IS

stored on a website or online seryer should include all
addresses and URLs that uniquely identiff that material.

may
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2. It is should not be the case that only a person who has

beerr accused of infringernent can file a counter-notice.
Sometimes the person filing the takedown notice could be

wrong about who the uploading/infringing party is; or the
uploaded content may be subject to a joint ownership; or
the copyright to it may have been assigned. It may also be
that the content rnay be in the public domain or owned by
the government and therefore many parties may exercise a
public-interest right to counter the takedown notice.
Ensure due process and rational safeguards in copyright
enforcement and protect from censorship through copyright
balancing with access to information which is a

fundamental rieht.
Delete the words "or where administrative
shortfalls are apparent" in proposed section
46(3A) and replace with "or where the Board
in its discretion finds that the requirements of
tile Act have not been fully complied with".

The term "administrative shortfalls" is broad and not clearly
defined

Amend Section 46(ll) to specify graduated
sanctions and an appeal process for Collecting
Society Board Members and Management
under this section, sequentially "a caution,
warning, penalty and finally de-registration
and appeal"

Tl'rere is need to have a rationalised escalation of sanctions
starting with a cautiou, a warning, a penalty and finally
deregistration witl-r reasonable right of appeal ensuring
natural justice to the Collecting Society.

Delete Section 468(l) The tenns and conditions for service of the CEO of the
CMO should be determined by the Board of the CMO.

[KECOBO should Regulate NOT 'Control'
independent Collecting
Societies]. This Section undermines the authority and
reasoning of the Board of Directors and members of the
CMO to hire and fire a CEO.

Rephrase Section 46B(3) to-
"A Director elected as a chairperson of a
collective managemeut organization shall hold
office for a period of three years and shall be
eligible for re-election for a further single tenn
of three years."

Delete Section 46B(4)

Eliminates terms of appointment double standards on
Clrairperson of KECOBO Board vs Chairperson of CMO.

Aligned with SCAC /Mwongozo guidelin es

The law should be stable, predictable and reliable and
applied uniformly/blindly. Coding undefined "special
circumstances" creates room for legal uncertainties and

unpredictability.

lnsert a section imposing CMO revenues
collected transparency by obligating KECOBO
to regularly publish such information obtained
from CMO and how the same was disbursed to
copyright holders.

Section 46D is silent on revenue transparency

lnsert new subsection,46(D) (7)-

"The Executive Director of KECOBO shall

Section 46D silent on KECORO information on CMO
revenue transparency. Duplicating revenue transparency
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regularly publish books, accounts and other
financial records obtained under this Act."

requirement on KECOBO and CMO eliminates doubt

27 Amend to expressly state the mandate of the
tribunal including arbitration of disputes
between rights holders.

arf

I

The mandate of the Tribunal is unspecified nor
terms of appointment and functions fully stated.

its

Promote Alternative Dispute Resolutions
arbitration and mediation

incfuae

29

Amend to ensure that the Tribunal is
constitutionally aligned and meets the test for
fairness. Adopt alternative forms of dispute
resolution inclLrding reconciliation, mediation
and arbitration.

Amend thc proposed Second Schedule In the
proposed scction A(1)(a) to delete the words
"the purposes of immediately after "for" and
replace with "purposes such as"

ADDITI'I
ONAI,
PROPOS
ALS

Insert a new section immediately after A(l)
which reads-

"In determining whether the use made of a
work in any particular case is a fair use the
factors to be considered shall include-

(l) the purpose;
(2) char;rcter of the use, including whether

such use is of a commercial nature or
is for nonprofit educational purposes;

(3) the nature of the copyrighted work;
(4) the amount and substantiality of the

portion used in relation to the
copyrighted work as a whole; and

(5) thc cffect ofthe use upon the potential
rnarket for or value of the copyrighted
u,ork."

In its current form, the Bill reverses jurisprudence on

five factor (of six') test for faimess provided by
Supreme Court of Kenya in the "Digital Migration"
New legislation ought to further develop not retard
growth.
The 6 test are:

(i) The purpose of the dealing;
(ii) The character of the dealing;
(iii) The amount of the dealing;
(iv) Alternatives to the dealing;
,v) The nature of the work; and
(vi) The effect of the dealing on the work

Does not provide a criterion for determining'fairness'. 1S

the purpose for the dealing and not the person or
engagcd in lair
dealing.

the

Arnend section 42 of the Act to deleted the
words "and any officer of the Board who at the
time is wcaring a visible badge of office and
authorized thereto in rvriting by the Board,
may arrest,
without warrant, any person who, in his
presence, commits any such offence, and mav
detain such person until that person can be
delivered into the custody of a police officer to
be dealt with according to law"

KECOBO is granting unto itself the copyright security
enforcement powers 'ivhile it is a Copyright Regul
Administration entity not a constitutionally mandated
contrary to Article 239 of the Constitution on Natio
Security Organs.

Amend section 2 of the Act to
definitions-

"Royalty" means a payment to an author or owners o1'

rights for use of their work where prior authorisation was
granted.

insert the following 'Royalty' is used in over 10 provisions elsewhere
in the Act yet no definition is provided in this
section.

deletion of 'Folklore' creates aThe proposed
vacuum with 1o KECOBO's mandate
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"Cuhural Expression" has the meaning assigned under the
Traditional Knowledge and Cultural Expressions Act,

I zorc.

Arnend section 4 of the Act to delete the full stop and

I insert the following words "as the
National Office with branches at countlz level".

Amend section 8 of the Act to insert immediately after
s8(2), the following-

"The conduct and regulation ofthe business and affairs of
the Board shall be in accordance with highest standards of
ethics, integrity and good conduct in line with Article l0
of the
Constitution, the Mwongozo Code among other applicable
good governance frameworks that may be applicable from
tirne to time."

Amend section 9 of the Act to insert irnmediately after the
I last sentence the following-

"Such rerluneration.fees and allowances paid to Board

I nrernbers by KI;COBO should be made a matter of public
record"

Amend section l9 of the Act to insert a new subsection (4)
as follows-

"The accounts of the Board under this section shall be
made available on its official website as soon as

practicably possible."

Arnend sectiou 19 of the Act to Replace the words
"Cornpetent Authority" with "Copyright Tribunal".

Amend section I9 to delete the words "and such decision
shall be final."

Amend section 26 of the Act to insert immediately after
(a), the following-

| (b) In determining whether an act done in relation to a
work constitutes fair dealing or fair use, all relevant factors
shall be taken into account, including but not

t limited to-
' 1i; th" nature of thc work in question;
(ii) the amount and substantialify of the part of the work

1 affected by the act in relation to the whole of the work;
I llii; tt,e purpose and character of the use, including

whether-
aa such use serves a

under the Traditional Knowledge and Cultural
Expressions Act,20l6.

The section suggests that KECOBO will only
have one office in Nairobi. This does not conform
with Chapter 2,9 and 11 of the Constitution on
devolution.

There is no corporate governarlce framework for
the Board.

There is no requirement to allow public access to
information on remuneration, fees and allowances
paid to Board members by KECOBO.

There is no requirernent to allow public access to
information on all books and records of accounts
of KECOBO income, expenditure, assets and
liabilities. Such books and records of accounts by
KECOBO should be rnade a matter of public
record.

The Cornpetent Authority is proposed to be
renamed as the Copyright Tribunal but this
proposed change has not been reflected in this
section.
Section 2l(3) appears to oust the jurisdiction of
the High Court and other subordinate courts.

To align the fair dealing provision with the
decision of the Supreme Court in the Digital
Migration case.
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of the work affected; and
(bb) it is of a commercial nature or for non-profit
research, library or educational purposes; and

(iv) the substitution effect of the act upon the potential
market for the work in question.

I

Amend section 38(10) of the Act as follows-

All fines imposed and recovered by a competent court in
respect of the contravention of any of the provisions of this
Act or of any regulations made thereunclcr shall be paid to
the general revenues of Kenya.

Any direct financial benefit to KECOBO from
fines could encourage rent-seeking and bounty
hunting on the part of the Board.

Repeal and reenact the Act. Overly voluminous Copyright (Amendmen| Bill
2017 span 64 pages amending parent Act 37 of
pages (double)

Prohibit and penalise payola Illegal payola payments by content promoters to
broadcasters to distort creative economy
marketplace

Prohibit copyright enforcement ovcrreacli to the weakest
and most disadvantaged individuals

Redress inequitable, unjust, high-handed
enforcement reinforcing the one purpose of rule
of law - to protect the rights of the smallest
minority that has ever existed- the individual.

Compel mandatory minimum contractual conditions Protect copyright owners from themselves.
Address the imbalance of power on negotiation
between individual copyright owners and
established large institutional entities
Current Act based on wrong premise that *All
Works* for sale Correct ignorance of Kenya's
obligations under international Open Licensing
instruments, for example, UNESCO on OER

Recognise copyright owners right of use over their own
Works under Open Licensing Frameworks

Provide for legal restrictions on intermediary violation of
users fundamental rights provided by the constitution.

Copyright law overly awarding intermediaries
with unconstitutional surveillance powers, burden
of duty and or penalising on failure to comply
interfere with Fundamental Rights, such 3S,

Privacy of communications.
Set the legal framework for cross-border copyright
violations with due process oversight.

The Copyright (Amendment) Bill, 2011 and
parent Act are weak or silent while Internet
penetration continues to grow

Following the presentation the Committee further noted as follows;

On definition of the work forklore, the Prolection of Traditional Knowledge and

Cultural Expression Act does not define fork lore. Deleting the definition creates

room for mischief earlier corrected by law.

2. The proposed amendments to the Copyright Act of 2001 were several hence there was

need to consider repealing the current Act.
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3. There is a challenge odaccountability by Collective Management Organizations in
collection of royalties
effecfive.

if the right systems are set up the CMO's would be

4. There was need. to redlce the current membership of the Board Members from 21 to 9
in line with the Mwonpozo principles and rationalize the number of Board Directors
to ensure that rights hdlders in ali works are eligible for copyright are represented.

5. The Committee to coming up with a law that prohibit and penalise payola.

MIhTTE NO.149/2018
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There being no business the r:freeting w€rs adjoumed at 11.30am

l

.Date.....I
A %1 PSigned

Chairperson

l
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MINUTES OF THE 32ND SITTING OF THE DEPARTMENTAL COMMITTEE ON

COMMUNICATION, INFORMATION AND INNOVATION HELD AT AMANI
CONFERENCE HALL IN BOMA HOTEL ON 21ST SATURDAY APRIL,2018 AT 9.OOA}{.

PRESENT
1. Hon. Williarn Kipkemoi, M.P. -Chairperson
2. Hon. [nnocent Momanyi Obiri, M.P

3. Hon. Maritim Sylvanus, M.P
4. Hon. Gertrude Mbeyu Mwanyanje, M.P.

5. Hon. John Kiarie Waweru, M.P

6. Hon. Liza Chelule Chepkorir,M.P
7. Hon. Mwambu Mabongah, M.P.
8. Hon. Jonah Mburu, M.P.

9. Hon. Anthony Tom Oluoch, M.P.
10. Hon. Marwa Kitayama Maisori, M.P.
I l. Hon. Godfrey Osotsi Atieno, M.P

APOLOGTES
l. Horr. George Macharia Kariuki, M.P. -Vice- Chairperson
2. Hon. Annie Wanjiku Kibeh,M.P
3. Hon. Erastus Nzioka Kivasu, M.P.

4. Hon. Wamuchomba Gathoni, M.P.

5. Hon. Alfah O. Miruka, M.P,
6. Hon. Mwangaza ,.-awira, M.P
7. Hon. Joshua Kimilu Kivinda, M.P.

8. Hon. (Eng.). Mark Nyarnita, M.P

National Assembly Secretariat

1. Mr.Nicholas Emejen Deputy Director, Committee Services

l. Ms Ella Kendi Clerk Assistant III
2. Mr.Ronald Walala Legal Counsel II
3. Ms.Lorna Okatch Research Officer
4. Ms.Catherine Gati Fiscal Analyst

5. Ms.Beatrice Auma Personal Secretary

6. Ms.Sharon Aleyo Office Attendant

7. Mr.Mohamed Said Serjeant at at arms

MINUTE NO.122I2OI8 : PITELIMINARIES

The meeting was called to order at twenty minutes past nine o'clock and followed with a word of prayer

MINUTE NO. 1231 2018: CONSIDERATION OF THE MEMORANDA ON COPYRIGHT
(AMENDMEND BILL.2OT7

The Legal Counsel made the presentation on the memoranda of the Copyright (Amendment) Bill, 2017 as

per the matrix;



CLAUSE

2

RECORD
INDUSTRY
ASSOCIATION OIi
KENYA (RIAK)

PHATI
INTELLECTUAL
PROPERTY

AGA KHAN
UNIV]TRSITY

ALBERT
GACHERU KIAzuE

2

ENTITY/PERSON PROPOSAL RATIONALE COMMENTS

SIGNS MEDIA
KENYA LIMITED

Amend the proposed new
definition of the term
"work" by inserting the
words "into sign language
and other languages"
irnmediately after the word
"translations"
Amend the definition of
"beneficiary person" by
including a new paragraph
covering deaf persons.

Amend the definition of
"public performance" in
paragraph (a) by inserting
the words "sign lauguage
gesturisation" immediately
after the word "acting".

Invite them for
a meeting

Amend section 5 of the Act
to also include licensing of
copyrtght enforcement
agents to contain marauding
copyright monitors, quacks
and imposters and the
consumers of copyright
r^,orks so as to make it easy
ttrr CMOs to contain public
performance license
defaulters.

This is an area that
requires urgent attention
as it is the most crucial
amendment. Failure to
comply with this section
of the law should be
criminalized to force
observance of the same.

Thc phrases "Technological
Protection Measures" under
268 and "Cornputer
Program" under 26,4 both
nccd ro be defined to givc a

concise and unambiguous
meaning.
Amcnd the definition o{
(669[[91" [y-

(a) inserting the word
"dramatic"
immediately aftcr thc
word "musical" in
paragraph (a);

(b) inserting the word
"creation"
immediately before
the word
"composition" in
paragraph (b).

Agreed to

Invite the;ri for
a meeting

Define the terms
"communication to the
public", "Performance in

The inclusion of
"dramatic work" is
crucial in any Copyr-ight
Act and has becn omittcd
in the Principal Act. This
group of rvorks covers
plays, screenplays and
scripts.

for the purposes of all
stakeholders havinr an
understanding of thc kind

Invite MCSK
for a meeting.



T

public places" and "public
performance"

of copyright they
dealing with

are

ANJARWALLA &
K}IANNA

We recommend the
inclusion in the Bill of a

definition of the term "visual
afiist".

Clause 11 of the Bill
proposes the creation of
collective management
organisations by visual
arlists to manage the
artiste resale rights
provided for under the
proposed section
26D. The tenn "visual
artists" is not defined.

Agreed to

We recommend that the
distinction between the
terms visual drt, arfwork,
artistic work and original
work of art be clearly set out

These tcnns appear to
have an overlap which
creates a lack ofclarity.

Define original
artistic work
and harmonize
it all through

Amend Clause 2 (f) (ii) of
the Bill to insert the words
"rvhere such transmission
constitutes an infringement
of any rights protected by
this Act; or".

The clause does not
capture the infringing
nature of the transmission

Agreed to

KENTYA
ASSOCiATION OF
MIJSIC
PRODUCERS
(KAMP)

Amend def,rnition of
"publication" to insert the
words "including worlcs
made available to the public
by wh'e or wireless rneans in
such a way that members of
the Public can access then
from a placc or a time
individually chosen by them
immediately after the words
"sound recordirrg".

This woulcl cover
publication o{ works in
the online environment as

u,cll.

Invite them for
a meeting

CREATIVE
ECONOMY
WORKING GROTIP

Insert a ncw definition of
"artist" as a person who
creates artistic works.

To disambiguate: whereas
"artistic work" is defines,
the pcrson who creates
such "artistic work is
undefined"

Invite them for
a meeting

Define "musical work" as "a
work consisting of music,
irrespective of musical
quality, and includes any
graphical notation of such
work and works composed
fcrr musical accompaniment.

The proposed definition
of 'musical works' does
away with tl're words
"irrespective of musical
quality". This is not
advisable since these
words are crucial to
ensure artistic neutrality
in copyright. Furthcr, it is
proposed to replace "any

7
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works composed for
musical accompaniment"
with "graphic notations".
Graphic notations
describe the
representation of music
through visual symbols
outside the realm of
traditional music
notations also referred to

as "diagrarnmatic
notations". In as much as

graphic notations is a

suitable amendment to
this definition, it must be

noted that it does not
completely substitute any
works composed for
musical accompaniment,
which is an important
inclusion in this
definition.

The addition of Section 5

(fa) requiring the licensing
of all dealers of Copyrighted
works may need some
reworking. It may be
problematic to require sucl,
licensing, particularly in the
Kenyan landscape where
authors of Copyrighted
works often sell their works
themselves.

This provision would
therefore imply the
requirement that authors
are licensed as well, an
tvcntualify, which is

iikely not envisaged in
the wording of this
provision. Perhaps the
most practical altemative
method of implementing
thc sentiurent in this
provision would be to

have a free or affordable
registry of all dealcrs,
which the Board would
then only use to' monitor
as an anti-piracy effort

PHAT!
INTELLECTI]AL
PRO}'ERT)'

AF}{ICAMMC
t_Aw

Amend proposed section
22A(1) as follows-

"The Board shall keep and
maintain a record called the
Register of copyright,
wherein shall be entered all
registered copyright and
related works with the
nalnes, addresses and
description of their
proprietors, notihcation of
assignments and

To provide clarity as to
the rights that may be
recorded in the register.
This includes the right to
absolute proprietorship,
assignments,
transmissions, licenses
and any other lirnitations
or conditions on relating
to the registered
copyright work.

Invite them for
a meeting

4
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transrnissions, the names,
addresses and description of
all licensees, conditions,
limitations and any such
other matters relating to
registered copyright as may
be prescribed"

Amend section 26(1) of the
Act by deleti:rg paragraph
(b).

The paragraph is the same
as (a).

1i SIGNS
LIMITED

MEDIA Insert a new paragraph in the
proposed section 26C(l)
immediately after paragraph
(b) as follows-

"(c) A person or firm to
make cover versions and
make accessible to the
public previously published
audio visuals into sign
language for purposes ofuse
by persons with hearing
irnpairment, by notifying the
board or collective
management organization in
charge of that class of works
in writing, by listing down
the works and the author(s)."

lnvite them for
a meeting

It was resolved to invite the Signs Media Kenya, Creative Economy Working Group, Kenya Association

Music Producers, the Agakhan University, Performers fughts Society of Kenya, MMC Africa Law, Music

Copyright Society of Kenya, Ms.Irene Murugi and Multi choice Kenya Ltd to consider their memoranda on

Copyright (Amendrnent) Bill, 2017

I\{TNUTE NO. 12412018 ADJOURNMENT

There being no other business, the sitting adjourned at 1.30pm

Signed.. .......Date * -\
\c, b ?pr.F-.

(Chairperson)
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MINUTES OF THE 31S,. SITTING oF THE DEPARTMENTAL CoMMITTEE oN
COMMUNICATION, INFORMATION AND INNOVATION HELD AT AMANI
coNFERENCE HALL IN BoMA FIoTEL oN 20" FRTDAy ApRrL,20t8 AT 2.00pM.

PRESENT
l. Hon. William Kipkemoi, M.P.
2. Hon. Innocent Momanyi Obiri, M.P
3. Hon, Maritim Sylvanus, M.P
4. Hon. Gertrude Mbeyu Mwanyanje; M.P
5. Hon, John Kiarie Waweru, M.P
6. Hon.Liza Chelule Chepkorir,M.P
'7. Hon.Ivlwambu Mabongah, M.P.
8. Hon. N(arwa Kitayama Maisori, M.P.
9. Hon. Ciodfrey Osotsi Atieno, M.P

APOLOGIES
l. Hon. George Macharia Kariuki, M.P.
2. Hon, Annie Wanjiku Kibeh,M.P
3. Hon. Erastus Nzioka Kivasu, M.P.
4. Hon. Jonah Mburu, M.P.
5. Hon. Wamuchomba Gathoni, M.P.
6. Hon. Anthony Tom Oluoch, M.P.
7. Hon. Alfah O. Miruka, M.P.
8. Ho;.,. MwangazaKawia, M.P
9. Hon. Joshua Kimilu Kivinda, M.P.
10. Hon. (Eng.). Mark Nyamita, M.P

National Assemblv Secretariat

-Chairperson

-Vice- Chairperson

Deputy Director, Committee Services

Clerk Assistant III
Legal Counsel II
Research Officer
Fiscal Analyst
Personal Secretary

Office Attendant
Serjeant at at arms

PRELIMINARIES

The meeting was called to order at twenty minutes past fwo o'clock and followed with a word of prayer

MINUTE NO. 120/ 2018 : CONSIDERATION O['THE COPYRIGHT (AMENDMENTi BTLI.. 2OI7

Clause 26 sought to amend Section 47 of the Act to change the terminology used from "collecting society"
to "collective management organization". It was agreed to

Clause 27 sought to amend section 48 of the Act to change the terminology used from "collecting society"
to "collective managenlent organization" and to replace the "competent authority," qrii6 the Copyright
Tribunal as the dispute resolution body undcr the Act.

I

1. Mr.Nicholas Emejen

1. Ms lrlla Kendi
2. Mr.llonald Walala
3. Ms.Loma Okatch
4. Ms.Catherine Gati
5. Ms.Beatrice Auma
6. Ms.Sharon Aleyo
7. Mr.Mohamed Said

MINUTE NO. 119/2018:





(a) Section 48(l) of the Act should be further amended to delete the word "authority" at the end of the

subsection and replace it with the word "Tribunal";

(b) Section a8Q)@) both as it reads currently and as amended is incomprehensible. There is need to

amend it for clarity;

Clause 28 sought to amend section 49 of the Act to empower the Attomey General to make regulations. It
was agreed to

It was pointed out that the amendment sought to empower the Attorney General to make regulations yet

section 2 of the Act does not define the Attomey General as the Cabinet Secretary responsible for the Act.

Clause 29 sought to insert a new Schedule into the Act to outline the extent of fair dealing with regard to

copyrighted work.

MINUTE NO. 12112018 ADJOURNMENT
Tlrere being no other business, the sitting adjourned at 4.20pm

Signed .......Date

(Chairperson)

\=:\ 5)..4 zaiF
.............r........
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MINUTES oF THE 3O', SITTING oF THE DEPARTMENTAL CoMMITTEE oN
COMMUNICATION, INFORMATION AND INNOVATION HELD ON FRIDAY 2OTI'
APRIL 2018, AT 9.00 A.M. AT AMANI MEETING ROOM, BOMA HOTEL, NAIROBI

PRESENT

l. Hon. Kisang' Williarn Kipkenioi, M.P.
2. Hon. MarwaKitayama Maisori, M.P.
3. Hon. Mwangu Mabongah, M.P.
4. Hon. Maritim Sylvanus, M.P.
5. Hon. Gertrude Mbeyu Mwanyanje, M.P
6. Hon. Godfrey Osotsi Atieno, M.P
7. Hon. Innocent Momanyi Obiri, M.P
8. Hon. John Kiarie Waweru, M.P
9. Hon. Anthony Torn Oluoch, M.P.
10. Hon. Jonah Mburu, M.P.

APOLOGTES
1. Hon. George Macharia Kariuki, M.P.
2. Hon, l.izaChelule Chepkorir,M.P
3. Hon. Annie Wanjiku Kibeh,M.P
4. Hon. Joshua Kimilu Kivinda, M.P.
5. Hon. MwangazaKawira. M.P
6. Hon. Wamuchomba Gathorrr, M.P.
7. Hon. Alfah O. Miruka. \4.P.
8. Hon. Erastus Nzioka K-,r'asu, M,P.
9. Hon. (Eng.). Mark Nyarnita, M.P

Chairperson

\zice- Chairperson

IN ATTENDANCE
National Assembly Secretariat

l. Mr. Nicholas Emejen

2. Ms. Ella Kendi
3. Mr. Ronald Walala
4. Ms. Lorna Okatch
5. Ms. Catherine Gati
6. Ms. Betty Auma
7. Ms. Rahab Chepkilim
8. Mr. Mohamed Said

9. Ms. Sharon Aleyo

Deputy Direcror, Committee Services
Clerk Assistant

Legal Counsei

Research Officer
Fiscal Analyst

S ecretary, Committee services
Audio Recorder

Sergeant- at- arms

Office assistant

MINUTE NO. 114/2018 PRELIMINARIES
The Chairperson called the meeting to order at tlenty minutes past nine followed with a word of prayer

MIIYUTE No.115/2018: CONFIRMATION OF MINUTES
The confrmation of the minutes of the previous sitting was deferred to the next meeting

I



N{INUTE NO.116/2018: CONSIDERATION OF THE SUPPLEMNTAIIY ESTIN{ATES II FoR
THE FINANCIAL I'EAR 2077118

The Fiscal anaiyst informed the Cornrnittee as follows;

1. Article 223 of the Constitution provides for tlie National Govemment to incur expenditure not

appropriated for in the annual Appropriation Act on account of: insufficiency of amounts initially

provided; whcri a need has arisen for expcnditure to which no amounts have becn allocated; or for

withdrawals frorn ths Contingencies Funci. 11 that regard, approvals for sucfi expelditures must

therefore be sought fi'om Parliament through a Supplementary Budgct and subsequently a

Supplementary Appropriation Bill. However, the amount spent should not bc more than 10 percent

of total sum appropriated by Parliament unless in special circumstance l)arliirncnt has approved a

higher percentage.

2. An analysis of the absorption rates o1'the absorption rates shows that the state departrnent of ICT and

Innovation and State Department of Broadcasting & Telecommunications rccorded fairly average

absorption rates of 690/o and 560Z respectively. That meant that the departmcnts were not likely able

to absor-b the proposed estimates during the remaining period.

3. The total allocation to the State Depaftment of ICT and lnnovation undcr the supplementary

estimates II was Kshs 13,083.6 million. This is comprised of Kshs 1,118.6 million for recurrent and

Kshs 11,965.0 million for Development estima,cs.

4. The allocation has decreased by Kshs 1,349.'^ million and this is attributed to decrcased donor

commitments and budget rarronalization.

5. The total allocation to the State Department of Broadcasting and l'elecommunication under the

supplementary estirnates ll was Kshs 3,743.9 million. l-his is comprised of Kshs 3.-r63.4million for

recurrent and Kshs 38{}.5 million for Development estimates.

6. The total allocation has increased by a total of Kshs l-595.7 rnillion. 'lhc increase in recun'cnt

expenditure is attributed to thc adjusted in AiA under the Govemrncnt Advcrtising Agency,

personnel ernolument and operatrons and maintenance expendilures rvhilc capital expenditurc is on

account of increased grant to KBC to strengthen its operation under the I)igital migration

prograrnme.

Following the presentations the following obseruations were rnade;

I . That the ICT was an cnabler of the Big four plans and there was need lor it to be funded sufficiently.
2. The two State Departments had recorded very low absorption rate an indication that it was not

possible to utilize all the funds allocated to thern during the current financial year.

3. The reduction in the development expenditure of the two State Departmcnts was likell' to occasion
pending bills and stalled projects as some projects had already cor-nmcnced
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4. The rr:ductions fbr some progranunes under the State Deparhnent fol Broadcasting and
Telecotmtunication had exceeded the 10%. This was in contravention of the threshold as

outlined/provided by the Section 43(2) of the Pubic finance managemeirt Act.
5. There is a mismatch between flre levised allocations to the MDAs and the corresponding revised

outputs as fbr evety increment in allocation there should be an increment in outputs and vice velsa.

MINUTE NO.1l7l2018: CONSIDERATION OF THE COPYRIGHT (AMENDMENT) BILL,201.

The Legal Counsel briefed the Committee as follows;

Clause 2l sought to amend section 38 of the Bill to enhance penaltics for copyright infringement. For

offences relating to infringing copies, the penalty is sought to be enhanced form a f,rne of four hundred

thousand or irnprisonment for a term not exceeding ten years to a fine of five times the market value of th r:

work or one thousand shillings for each infringing copy, whichever is higher. For offences relating to

broadcasts, the amendments scck to enhance the penalty from a fine of one hundred thousand shillings or

imprisonment for a term not exceeding two years to a fine of onc rnillion shillings or imprisonment for a

tenn not exceeding five years, or both.

The Committee made the following proposals on the Clause;

L To cicfine the term "diffusion service" sub section (1) g for clarity

2. Dele;e sub section 6(a) in rhe Act to avoid double ;copardy

3. Under subsection 6(b) enhance the penalties to imprisonment term of twcnty years.

4. Therc was need to provide penalties for repeated offences under the Clause.

Clause 22 sought to insert a new section 38A into the Act to define the extent of corporate liability for acts

done in contravention of the Act. Under- the ncw section, directors and employees of a company and equally

liable for arry acts of infringernent. The amendment was agreed to.

CIause 23 sought to amend seotion 43 of the Act to assign prosecuting authority to the Director of Public

Prosecutions instead of the Attorney-General. The amendment was agreed to

CIause 24 sought to amend section 46 of the Act to change the terminology used from "collecting society"

to "colleclive management organization". Thc amendment also seeks to delete spent transitional provisions

It further rcquires the Kenya Copyright Board to observe due process bcfore deregistering a CMO and

criminalizr:s the act of collecting royalties without thc approval of the Board. Collection without approval

attracts a fine not exceeding five hundred thousand shillings or imprisonment for a term not exceeding lbur
years. or both.

,



Subclause (3) was amended to deiete the words "shorter term" and substituting therefor the words "six

months" citing that there was need to define the specific period.

Clause 25 sought to insert new sections 468, 46C,46D,468,,46F and 46G into the AcL

l. The proposed new sections provide for the establishment, managernent and supervision of Collective

Managernent Organisations (CMOs), To be elected a CMO director, one needs at least a one-month

post-secondary qualification. Once elected, a director may only serve for two three-year terms. A

i-:erSor elected chairperson of a CMO may only serye a single three-year tenn while the Chief

Jlxecutive Officer of a CMO can only serve a single four-year term save where the CMO is newly

established in which case the person may serve a further tenn with the approval of the Board.

2. Under the proposed new sections, thc Executive Director of the Kenya Copyr-ight Board may inspect

CMOs and recommend remedial action or a forensic audit where appropriate. Where an audit or

inspection report reveals act contravening the Act, the Board may, among others, recommend the

suspension or removal from office of an official or employee of a CMO, issue remedial directions,

require the CMO to reconstitute its goveming body, place the CMO under statutory management or

revoke the CMO's license.

3. It was proposed that the text of tlre proposed new sections 468, 46C,46D,468,46F should be

revised for clarity and consistency in language and usage of terms;

MINUTE NO.l18i2018: ADJOURNMENT

There being no other business, the sitting adjourned at 1.30 pm. Next sitting of the Committee to be held at

2.30 prn at the sarne venue.

Signed. >\Date.........\

(Chairperson)

?
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MINUTES OF THE 29TH SITTING OF THE DEPARTMENTAL CoMMITTEE oN
COMMUNICATION, INFORMATION AND INNOVATION I{ELD IN 4TII FLOOR
PROTECTION HOUSE, PARLIAMENT BUILIDNGS oN THURSDAY 19,, APRIL 2018
AT 11.30 A.M.

PRESENT
l. Hon. William Kipkemoi, M.P.
2. Hon. Erastus Nzioka Kivasu, M.P.
3. Hon. Innocent Momanyi Obiri, M.P
4. Hon. Anthony Tom Oluoch, M.P.
5. Hon. Alfah O. Miruka, M.P.
6. Hon. Mwangaza Kawira, M.P
7. Hon. Maritim Sylvanus, M.P
8. Hon. Jonah Mburu, M.P.
9. Hon. Wamuchomba Gathoni, M.P.
10. Hon. Gertrude Mbeyu Mwanyanje, M.p
11. Hon. John Kiarie Waweru, M.P
12. Hon. Liza Chelule Chepkorir ,M.P
13. Hon. Mwambu Mabongah, M.P.
14. Hon. Marwa Kitayama Maisori, M.P.
15. Hon. Godfrey Osotsi Atieno, M.P

APOLOGIES

-Chairperson

1. Hon. George Macharia Kariuki, M.P. -Vice- Chairperson
2. Hon. Annie Wanjiku Kibeh,M.P
3. Hon. Joshua Kimilu Kivinda, M.P.
4. Hon. (Eng.). Mark Nyamita, M.P

National Assembly Secretariat

l. Mr.Nicholas Emejen Deputy Director
l. Ms Ella Kendi Clerk Assistant III
2. Mr.Ronald Walala Legal Counsel II

,MINUTE NO.11O/20I8: PREI ARIES

The meeting was called to order at thirty minutes past eleven o'clock followed with a word of prayer.

MINUTE NO.I11/ 2OI8: CONSIT) TION OF'THE CO GHT (AME,NI) BILL.2017

1. Clause 16 sought to amend section 33 of the Principal Act on assignment and licenses. The

amendment was agreed to

I



2. Clause ll of the Bill seeks to amend section 33A of the Act to replace the "competent authority"

with the Board as the body empowered to grant a license for works not made available in the Kenyan

market.

The amendment was agreed to

3. Clause 18 seeks to amend section 35 of the Act to protect the rights of a producer of a sound

recording.

It was indicated that the proposed amendment to section 35 should be revised as it deletes

significant portion of subsection (l) which renders the section as amended incomprehensible;

4. Clause 19 of the Bill sought to insert new sections 35A, 35B and 35C in the Act. These

provisions on protection of Intemet Service Providers (ISPs) from liability for infringing

displayed by their subscribers. The new sections further provide for the rights and obligations o

copyright holders with regard to takedown procedures of infringing material by ISPs and

obligation of ISPs to provide information to investigative agencies on the identity of

suspected of copyright infringement.

It was noted that the text of the proposed new section 35A, 35B and35C should be revised as

contains several typo graphical, cross-referencing and draft ing errors;

II. It was pointed out there was need to revise the definition of the word " Intemet

Providers" to include content producers and broadcasters as internet service providers

5 . Clause 20 sought to amend section 3 6 of the Act to empower the Court to order the destruction

infringing material upon conviction of an accused person. The amendment was agreed to

MINUTE No 112t2018 ANY OTHER BUSINESS

l. Computers and Cyber Crime Brll,2017:

a) The Committee was informed that the Bill was scheduled for the Committee of the whole

on the week commencing on Monday 23'd April,2018.

b) Legal Counsel was requested to follow up on amendments by Hon.Musimba for the

to consider them during the next meeting.

2. Retreat to Naivasha: It was resolved to hold the retreat within Nairobi County due to

of accommodation in Naivasha.

MINUTE NO 113/2018 ADJOURNMENT
There being no other business, the sitting adjourned at l.lOpm

I

.....Date

(Chairperson)
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MINUTES OF THE 28TII SITTING OF THE DEPARTMENTAL CoMMITTEE oN
COMMI]NICATION, INFORMATION AND INNOVATION HELD IN 4TH FLOOR
PROTECTION HOUSE, PARLIAMENT BUILIDINGS oN TUESDaY 1zT, APRIL 2018
AT 11.30 A.M.

PRESENT
1. Hon. Anthony Tom Oluoch, M.P. Chairing
2. Hon. Alfah O. Miruka, M.P.
3. Hon. John Kiarie Waweru, M.P
4. Hon. Liza Chelule Chepkorir,M.P
5. Hon. Mwambu Mabongah, M.P.
6. Hon. Marwa Kitayama Maisori, M.p.
7. Hon. Godfrey Osotsi Atieno, M.P

APOLOGIES
L Hon. William Kipkemoi, M.P. -Chairperson
2. Hon. George Macharia Kariuki, M.p. -Vice- Chairperson
3. Hon. Gertrude Mbeyu Mwanyanje, M.p.
4. Hon. Annie Wanjiku Kibeh,M.P
5. Hon. Joshua Kimilu Kivinda, M.P.
6. Hon. Erastus Nzioka Kivasu, M.P.
7. Hon. Innocent Momanyi Obiri, M.p
8. Hon. Mwangaza Kawira, M.P
9. Hon. Maritim Sylvanus, M.P
10. Hon. Jonah Mburu, M.P.
I l. Hon. Wamuchomba Gathoni, M.p.
12. Hon. (Eng.). Mark Nyamita, M.p

National Assembly Secretariat

1. Mr.Nicholas Emejen Deputy Director
1. Ms Ella Kendi Clerk Assistant III
2. Mr.Ronald Walala Legal Counsel II

MrNurnNo.tozlzorg: pRELTMTNARTES

The meeting was called to order at thirry minutes past eleven o'clock followed with a word of prayer

Pursuant to Standing Order No.188, the Members elected Hon.Anthony Aluoch,MP to chair the meeting.

MINUTE NO.1O8/ 2018: CONSIDETTATION OF THE COPYRIGHT (AMENDMEND BILL. 2017

Clause 10: Sought to repeal and replace section 26 of the Act to clarify the extent of copyright in literary,

musical or artistic and audio-visual works and the limits to fair dealing in such works by persons other than

the copyright holder.

Clause 11 sought to insert new sections 264, 26B.,26C and26d in the Act. The new section26A seeks to
clarify the extent of copyright with regard to computer programs and the limits to fair dealing in such works
by persons other than the copyright holder.

I



The new section 26C seeks to exempt copyright material adapted for use by visually impaired person fron|

being deemed as infiinging ntaterial.

The proposed new section 26D seeks to protect "artist resale rights" with regard to the resale of copyrighterfl

work. A royalty frorn the resale of the work is set at five percent (5%) of the net sale price for every itern

sold for Kshs. 20,000/- and above. Under the proposed new section, resale of buildings, drawing pl*{,

models, identical copies of artwork or manuscripts and items resold at a charity auction are exempted frortr

tax.

The Members proposed;

(a) The text of the proposed new section 26C(l) (b) be revised for clarity as it is currently

incomprehensible;

(b) The proposed new section 26D(1) be amended to insert the word "of immediately after the wofd

"work;

(c) The proposed new section26D (a) be amended to delete the word "sale" which has been repeated.

Clause 12 sought to amend section 28 of the Act to change the point at which the royalty levied on audio

recording equipment and other material used for copying copyrighted works is payable from the first

point of sale to the first point of manufacture or entry of the equipment or material 
l

The Committee pointed out that the proposed amendment should include a deletion of the phrase "subjectlto

subsections (4) and (5)" as the amendment proposes the deletion of the two sections;

Clause 13 sought to repeal and replace section 29 of the Act for purposes of clarity. It was agreed to

Clause 14 sought to amend section 30 of the Act to change the point at which the royalty levied on auEio

recording equipment and other material used for copying copyrighted works is payable from the first pdint

of sale to the first point of manufacture or entry of the equipment or material.

Clause 15 sought to insert a new section 30B into the Act to allow the Kenya Revenue Authority or ofller

body designated by the Kenya Copyright Board to collect royalties on sound recordings on behalf' of

Collective Management Organizations (CMOs). Under the new section, CMOs for performers and produ{ers

and representatives of manufactures and importers of audio equipment are to agree on the rate of toyrfti"t

applicable. In default of agreement by the parties, the Board is to set the rate. Additionally, the share oi the

collected royalties to be distributed to rights holders is to be determined by the Board.

The Committee pointed out that the proposed new section 30B should be amended in subsection (l) to i4sert

the word "royalties" for clarity;

It was resolved to invite Kenya Copyright Board to get clarification on the Section 30B

2
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lVIIrluTE NO 109/2018 ADJOURNMENT
There being no other business, the sittng adjourned at l.20pm.

Signed
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MINUTES OF THE 27," SITTING OF THE DEPARTMENTAL COMMITTBE ON
COMMUNICATION, INFORMATION ANP INNOVATION HELD IN IITII FLOOR
PRorECl'IoN HousE, pARLIAMENT BUILIDNGS oN THURSDAy 12rlr ApRrL 2018
AT 11.00 A.M.

PRESENT

l. Hon. Anthony Tom Oluoch, M.P. Chairing
2. Hon.Liza Chelule Chepkorir,M.P
3. Hon. Annie Wanjiku Kibeh,M.P
4. Hon. Joshua Kimilu Kivinda, M.P.
5. Hon. Erastus Nzioka Kivasu, M.P.
6. Hon. Mwambu Mabongah, M.P.
1. Hon. Marwa Kitayama Maisori, M.P.
8. Hon. Alfah O. Miruka, M.P.
9. Hon. Godfrey Osotsi Atieno, M.P
10. Hon. Innocent Momanyi Obiri, M.P

APOLOGIES
l. Hon. William Kipkemoi, M.P. -Chairperson
2. Hon. George Macharia Kariuki, M.P. -Vice- Chairperson
3. Hon. Gertrude Mbeyu Mwanyanje, M.P.
4. Hon. John Kiarie Waweru, M.P
5. Hon. MwangazaKawira, M.P
6. Hon. Maritim Sylvanus, M.P
7. Hon. Jonah Mburu, M.P.
8. Hon" Wamuchomba Gathoni, M.P.
9. Hon. (Eng.). MarkNyamita, M.P

National Assembly Secretariat

1. Ms Ella Kendi Clerk Assistant III
2. Mr.Ronald Walala Legal Counsel II
3. Mr.Albert Atunga Sergeant at arms.

NO.100/20r PRELIMINARIES

The meeting was called to order at twenty minutes past eleven o'clock followed with a word of prayer

Pursuant to Standing Order No.l88 the Members elected Hon.Anthony Aluoch, MP to chair the session.

MINUTE NO.l01/ 2018: CONSIT) ERATION OT' COPYRIGHT ( MENT) 2017
The Committee Nlembers were taken through the Bill and were informed that;-

1. The Bill sought to amend the Copyright Act,2001 to domesticate provisions of the Marrakesh Treaty

to facilitate access to published works for persons who are blind, visually impaired or otherwise print
disabled which carne into force on 30s September,2Ol6.

2. It further sought to expand definitions under the Act, to restate provisions in the Act for better

clarity, enhance penalties for willful infringement of copyright and to establish a copyright tribunal

in place of the current 'competent authority'.



Analysis of the Bill

Clause 2 of the Bill seeks to amend section 2 of the Act to-

l. Change the definition of "author" in relation to an audio visual work by deleting the word 'film' and

substituting therefor the word 'work'.

2. Change the definition of 'author' in relation to a computer program by deleting the word 'working'

and substituting therefor the word 'making'.

3. Change the definition of the word of broadcast by deleting word'broadcast' and substituting

the word "broadcasting"

4. In the definition of the word 'copy insert the word 'audio' immediately before the words' or visual'

5. Broaden the definition of infringing copy' to include the making of copies using any means;

6. Broaden the definition of 'musical work' to include sheet music;

7. Introduce new definitions to, among others, cover formats of work accessible to visually im

persons and define entities authorized to provide access to reading materials and information

visually impaired persons.

8. Deleting the definition of the word folklore. The Committee agreed with the amendment citing

folklore was adequately provided for in the Protection of traditional knowledge and

expression Act.

MINUTE NO 102/2018 AI\TY OTHER BUSINESS

It was resolved to hold a retreat in Naivasha to consider the memoranda and frnalize the report on

Copyright (Amendment) Bill, 2017.

MINUTE NO.103/2018: ADJOURNMENT

There being no other business, the sitting adjourned at 1.1Opm

'JerlSigned Date.

(Chairperson)
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MINUTES OF THE 26,,' SITTING oF TTIE DEPARTMENTAI, CoMMITTEE oN
CoMMUNICATIoN, INFoRMATIoN AND INNovATIoN HELD IN 2*' FLooR
PROTECTION HOUSE, PARLIAMBNT BUILIDNGS oN wEDNESDAY 4,I.II APRII,.
2018, AT 2.30 P.M

PR ENT

l. Hon. Williarn Kipkemoi, M.P.
2. Hon. George Macharia Kariuki, M.P.

3. I{on. Gertrude Mbeyu Mwanyanje, M.P
4. Ifon. Anthony Tom Oluoch, M.P.

5. Hon. John Kiarie Waweru, M.P
6. Hon. Jonah Mburu, M.P.

7. Hon. Godfi'ey Osotsi Atieno, M.P
APOLOGIES

l. Hon. Alfah O. Miruka, M.P.
2. Hon. Mwambu Mabongah, M.P.

3. Hon.lnnocent Momanyi Obiri, M.P
4. Hon. MwangazaKawira, M.P
5. Hon. S'amuchomba Gathoni, M.P.

6. Hon. Annie Wanjiku Kibeh,M.P
7. Hon. Joshua Kimilu Kivinda, M.P.

8. Hon. N{arwa Kitayama Maisori, M.P.

9. Hon. Elrastus Nzioka Kivasu, M.P.
10. Hon. Maritim Sylvanus, M.P.
11. Hon. (Eng.). Mark Nyarnita, M.P
12. Hon. Liza Chelule Chepkorir,M.P

National Assem bly Secretariat

-Chairpcrson
-Vice- Chairpcrson

L Ms Ella Kendi
2. Mr.Ronald Walala
3. Ms.Loma Okatch

MINUTE N0.096/2018:

Clerk Assistant III
Legal Counsel II
Research Olficer

PREI,IMINARIES

The Chairperson called the meeting to order at thirty minutes past two o'clock followed with a word of
prayer,

E NO. 7/2018: CONSIDERATION oF TtIE Co IGHT (AMENDMBNT) BILL. 2OI7

The Chairpcrson informed the Committcc that;

I . The Copyright (Amendrnent) Bill, 2017 was reacl a first time on Thursday 28tl' September, 2017 ancl

was cotnmitted to the Departmental Cornmittcc on Cornmunication, Inlorrnation and Innovation

pursuant to the provisions of the Standing Ordcr 121(l).

I 2. The Bill had undergone the sccond reading beforc tlie Comrnittees were constitutecl and therefore thcI
Second Reading was concludcd witliout the Committee rcport.

3. The Bill was scheduled for Cornmittee of the Wholc Flousc aftcr the currcnt shofl recess.
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The Members resolved to go through the Bill and the two briel's prepared by the Legal and research

departments before commencing the discussions for proper understanding.

The Committee resolved to seek a further extension of twenty one days to consider the several memoranda

submitted on the Bill and table its report after the long recess scheduled on May,20l8

MINUTE NO 098/2018 ANY OTHER BUSINESS

L Computer and Cyber Crimes Bill, 2017: The Chairperson informed the Committee that in

consultation with the Speaker, they had resolved to schedule the Bill for the third reading on 17th

April,20l8.

The Committee adopted the amendments to the Bill by Hon.Osotsi and the Legal Counsel was

requested to finalize the same for Chairperson to sign. The Chair urged the Members to avail

themselves during the Committee stage and prepare adequately to able to justify the Committee's

amendments.

2. Retreat with TESPOK: The Committee resolved to hold the retreat on 27'h and 28th of April,

2018

3. Pending business before the Committee: The Committee resolved to hold a retreat to consider

the pending petition and the bill during the long recess period on May 2018.

4. Retreat with Office of the Deputy President: The Committee was informed that the retreat

organized by the in partnership with the Creative Economy Working Group scheduled on 26tl'

and 27'h of April, 2Ol7 had been posponed to a date which would be communicated in due

course.

5. Benchmark on the Copyright (Amendment) Bill, 2017 The Members emphasized that there

was need for the Committee to benchmark to countries with the Copyright law to learn the best

practices and to enhance the current law in Kenya.

MINUTENO.099/2018: ADJOURNMENT

There being no other business, the sitting adjourned at 4.00pm

Signed

t
(Chairperson)
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MEMORANDUM:

(k) by deleting the definition of "work" and substituting therefor the following n

definition -
)pt}=means literary, musical, artistic work, audio visual work and sound
recordings and includes translations into Sign Language and other languages,
adaptations, new versions, or arrangements of pre-existing works, and anthologies
or collections of works which, by reason of the selection and arrangement of their
content, present an original character:

liecommendation.

lnsert the Words Sign Language immediately before ....and other languages.

(l) by inserting the following new definitions in their proper alphabetical
sequence- "accessible format copy" means a copy of a work in an alternative
manner or form which gives a beneficiary person access to the work, including
permitting the person to have access as feasibly and comfortably as a person
without visual impairment or other print disability;

"art market professional" includes an auctioneer, owner or operator of a gallery,
museum, an art dealer or any other person involved in the business of dealing in
artworks; "artwork" means an original work of visual art created by an artist or
artists, or produced under their authority; "authorized entity" means an entity
that is authorized or recognized by the government to provide education,
instructional training, adaptive reading or information access to beneficiary persons
on a non-profit basis and includes a government institution or nonprofit
organization that provides the same services to beneficiary persons as one of its
primary activities or institutional obligations;

"beneficiary person" means a person who-

(a) is blind;
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(b) has a visual impairment or a perceptual or reading disability which cannot be
improved to give visual function substantially equivalent to that of a person who
has no such impairment or disability and so is unable to read printed works to
substantially the same degree as a person without an impairment or disability; or

(c) is otherwise unable, through physical disability, to hold or manipulate a book
or to focus or move the eyes to the extent that would be normally acceptable for
reading, regardless of any other disabilities;

(d) is Deaf.

Recommendatinn

(d) is []eaf.......in the definitiun nf beneficiary.

"public performance" means-

(a) in the case of work other than an audio-visual work, the recitation, playing,
dancing, acting , Sign Language gesturisation, or otherwise performing the
work, either directly or by means of any device or process;

11ecommendation

ln the definition of public performance; insert------ Sign Language gesturisati0n -----

immediately after acting.

26C. (1) Notwithstanding the provisions of section 26, it shall not be an
infringement of copyright for-

(a) an authorized entity to reproduce or to distribute copies or sound recordings
of a previously published, literary work if such copies or sound recordings are
reproduced or distributed in specialized formats exclusively for use by visually
impaired or other persons with disabilities; or



(b) to make, import, distribute, end or share accessible format copies by a
beneficiary person or authorized entities or persons acting on behalf of a
beneficiary person, including the circumventing any technical.

(c) A person or firm to make cover versions and make accessible to the
public previously published audio visuals into Sign Language for purposes
of use by persons with hearing impairment, by notifying the board or
collective management organization in charge of that class of works in
writingrand by listing down the works and the author(s)

Recnmmendation

lNILUDE in 2E[ (l)

(c) A person 0r firm to make cover vErsions and make acEessible to the public previously

published audin visuals into Sign LanguagE f0r purp0sES of use by persuns with hearing

impairment, by nntifying the board or collectivE managEmEnt 0rganization in charge of

that class of works in writing. by listing down the works and the author(s).
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COPYRIGHT AMENDMENT BILL 2OL7

I BECONIMENDATIONS/PROPOSALS BY RECORDING INDUSTRY ASSOCIAT]ON OF KENYA (RIAK)

The referenced Amendment Bill has mainly addressed issues related to lnternet Service Providers (lSPs),

Resale Right, Rights associated with works by Visually lmpaired Persons, Collective Management

Organizations (CMOs), alignment with Constitution of Kenya 2010 and some ancillary changes in

penalties and definitions of some terms. Generally, most of the proposed changes in copyright

legislation are necessary and most welcome.

However, the Bill has fallen short of creating an enabling environment for the creators and rights

holders in copyright industry. The Bill should have addressed the most urgent and troubling issues that

affect the copyright stakeholders particularly in music and film industries which is our forte.

Among the areas that the Bill ought to have tackled are as follows:

1. TICENSING OF DEALERS OF COPYRIGHT WORKS:

Licensing of copyright dealers as envisaged in Clause (b) (fa) can be instrumental in self-regulation of
most of the stakeholders represented by various organizations such Recording lndustry Association of

Kenya (RIAK) and Entertainment Dealers Association of Kenya (EDAK). The import of self-regulation is to

enhance compliance with the copyright law with minimal enforcement whose consequential benefits

will be increased collection of royalties, instilling sanity in the industry and reduction of piracy. This

section ought to have been expounded to also include licensing of copyright enforcement agents to

contain marauding copyright monitors, quacks and imposters and the consumers of copyright works so

as to make it easy for CMOs to contain public performance license defaulters. This is an area that

requires urgent attention as it is the most crucial amendment. Failure to comply with this section of the

law should be criminalized to force observance of the same.

2. OFFLINE DIGITAL DISTR]BUTION OF COPYRIGHT WORKS:

This Bill has not tackled spiraling digital piracy which is the most nagging problem facing the copyright

owners today. There are hundreds of thousands of unscrupulous traders who thrive on illegal copying

and sale of copyright works on digital media such as memory cards, memory chips, flash disks and hard

drives and who escape the long arm of the law because the law as it is, is hinged on hard copies. lt is
imperative to mention that most of the artists and producers have closed shop because they cannot sell

their CDs and DVDs. The Bill ought to have tackled this menace by creating another section under the
offences that specifically criminalize this illegal action.

3. COLLECTIVE MANAGEMENT ORGANISATIONS:

As much as our organization is not a CMO, we strongly feel that the role of a regulator, in this particular

case Kenya Copyright Board (KECOBO), should only be restricted to licensing and supervising CMOs and

not to micro-managing them. The proposed amendments touching on the workings of CMOs are
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tantamount to direct interference with their internaloperations. The law should have been amended t

create an independent body in music industry that only collects royalties and disburse the same to the

relevant CMOs on guidance and direction by the regulator for distribution to the intended beneficiaries

lnterfering with internal operations of CMOs will only attract endless litigations that will hinder

collection of royalties at the expense of the intended beneficiaries. lt is instructive to mention that the

problems afflicting CMOs have more to do with the control of resources (monies) and the sleaze

associated with it.

Alternatively, instead of creating so many and confusing regulations on CMOs, the regulator should just

take up the responsibility of collection of royalties for onward transmission to CMOs.

4. BEING !N POSSESSION OF MASTER COPIES SHOULD BE CRIMINALISED:

Copyright criminals are always adept at bending the law to suit their illegal activities. Most of them

would rather keep single copies of copyright works of different copyright owners and use them to

surreptitiously make thousands of other similar copies and hide under the obnoxious Section 38(3) of

the current Act. That clause ought to have been removed or possession of master copies of copyright

works be criminalized.

5. DEFINITION OF AN INFRlNGING COPY:

The definition of an infringing copy should be enhanced to include digitalfiles. A copyright work in a

digital media such as a memory chip should be regarded as an independent copy under the law and NOT

the medium which carries those works.

6. DEFINITION OF CONTRIVANCES:

Contrivances as framed in Section 38(1Xf)of the current Act should be clearly defined in the proposed

amendments for clarity purpose.

Prepared by Gikonyo Muya

For: Recording lndustry Association of Kenya

Email: gikonyomuya@gmail.com

Twitter: @gikonyomuya
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Monday, 12 F'ebruary 2018.

\(,
Dcar Sir,

RJ,: PHATI Intellectual Property - Notes on the Copyright Amendment Bill20l7

p,rsuant to Articlc 1lE (lxb) of thc Constitution ol'Kcnya that calls for public participation in the legislativc

proccsq and pursuant to your advcrtisement retbrring thereto, PIIA't'l lntellecnral Property wishcs to formally

make application of the subject rcferrecl to herciq urd make thc following amendmsnls and notes as a prime

stakcholdcr in the Kenyan Clreativc Industry-

Section 2: Definitions
SEstion 2 of a statute often lays out thc tonc by tcrminology, and it therefore impcrative that all pcrtinent issues

in the Act are {cfined in the definitions. The phrases Tcchnological Protection Mcasr.nes turder 26Il and

Computcr prqgram under 26A both nccd to be defined to give a concise and unambiguous meaning to both

provisions.

Section 3: l,icensing of Coppight Works

The addition of Section 5 (fa) requiring the liceruing of all dealers of Copyrightcd works may need some

reworking. It may be problcmalic to require such liccnsing, particularly in the Kenyan landscape where authors

of Copyrighted wor.ks oftcn sell their works thcmselvcs. 'lhis provlsion woultl thcrefore imply the requireincnt

ttrat authors are licensed as well, an eventuality which is likely not cnvisaged in the wording of this provision.

perhaps the most practical altcmative mcthod of implementing the scntiment in this provision would be to have

a frcc or affordable registry of all dealers, which thc Board would thcn only usc to monitor as an anti-piracy

cffort.

Section l1: Artist Resale Right
While this provision is definitcly in thc right direclion towards securing a longcr terrn revcnue rigltt for visual

artists, the inf'rastructure surrounding thc royalty payment is not clearly outlincd, even at least in ths most basic

way to later be expoundcd in the subsidiary regulation It especially needs to be clceu ort howthe sellcr, the art

profossional and buycr register thc sale, and how thcn that the Board or another otherwisc mandatcd instihrtion

shall be able to monitor and cntbrcc thc rcsale royalties.

@ PHAT! Music & Entertairroant Umited (12-02.2018)
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Thc salc pricc cap may also need rcvision, with thc state of our current industry in mind, whcrc a lot of thc art

is sold and rcsold tbr undcr KI',S 20,000.

Scction l5: Collection of Blank Tapc Levy
As with Resalc Royaltics. the basic infrastructure surrounding colle,ction and distribution of the Blank 'l'ape

lcvy is not clear; subsidiary lcgislation notwithstanding.

Section 16: Assignment of Copyright
'lhe wording in this provision is that an assignmcnt shall only be valid if so registcred. this may be problematic

since registration of Copi"right is voluntary in thc first placc; so the mandatcd rcgistration of assignmcnt may

pose an issuc. We would thcrctbre rccommcnd that as cchocd undcr our notc in Scction 3, an assignment rcgistry

should bc free or affordable, 1o ensure mruximum accessibility to the public for monitoring.

Issues not cantured in the BiU

Virtual Private Networks (VPNs) & Pirate Sites

Much is discussed in the llill regzrding 1'echnological Protcction Mca-surcs, and lnternet Service

l)roviders' (lSP) liabilify. Howevcr, thc Bill docs not contain any airtight provisions that protcct

copyrighlcd works in thc digital spaae accosssd on piratc sitcs.

In thc same way, VPNs, which in thc digital spacc allow users to grey-import digital contcnt, whcrc

providcrs did not in(end for consumption in Kcnya are currcntly still enabled in the Kcnyan digital

spacc with no liability on any parfy. 'lhis creates an atmosphere of unfair comfrctition with local

innovators against intcmalional contenl providcrs, cvcn in cases whcrc thc contcnt providcrs did

not intcnd for corsumption in the Kenyan markct.

Furthermore, even in thc instance that access to pirate sites is restricted as is recomrnended in the

foregoing, would bc an exercise in futility since the sitcs sou]d very well be accessed through VPNs.
'lhe cxistcncc of piratc sites and VI'Ns dircctly infringcs upon thc rights of the content providcrs,

thus going against the spirit of the Act in the first place. Flowing from the above, it is thercforc our

rccommendalion that ISP liabiliry in thc Act is cxtcnded to include thc blocking of VPNs as wcll

as Piratc Sites.

Copyright Liccnsing
'lhe Bill, as is the Act. continuas to be incognisant of othcr Copynght licensing rnodels, which have

already been long existent and tabled beforc WIPO for almost the whole past decade. and theref<rre

should at least be mentioned and dealt with by our domestic law.

We Iook forward to a positive rcsponse and action from yoq many thanls in advance.

Yourc I'ailhftrlly,

Strano

l'ounding I)ircclor
PILAT! Music & Dntcrtainmcnt, trading as PIIATI Intcllcctual Propcrg

@ PHAT! Music Et Eotertainmcnt Limited (12.O2-2O18)
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IBbLs -GZimbra clerk@parliament.go,

RE: Copyright Amendment Bill, 2Ot7- Aga Khan University Submissions

From : eliza beth.oya nge <elizabeth.oyange@aku.edu >

Subject : RE: Copyright Amendment Bll,2017- Aga Khan

Un iversity Su bmissions

To : clerk@parliament.go. ke

Cc : normand.demers <normand.demers@aku.edu>,

el iza bethoyange@g mail. com

Mon, Nov 06, 2077 11:52 AM

1 attachment

Good morning Mr. Sialai,

I have been directed to you regarding comments to the Copyright Amendment Bill,

20t7. . 
,

My name is Elizabeth Oyange, the Copyright'Associate for Aga Khan University (AKU)

Having gone through the proposed Amendments, please find our comments in the
attached word document. Please forgive my rusty legislative drafting skills,

nonetheless, the comments boxes expand the explanations.

As our Copyright Office presently deals with the Copyright statutes of four other
countries, we have noted that there are some things that work well in other
juriscjictions that would very much be welcomed in Kenya,

We note in particular that being an educatiohal institution, there is no educational
exception for fair-dealing i.e. teaching. This is present in all our other AKU sister
jurisdictions and many other developed copyright statutes, This is of impoftance
because it has proven fairly difficult to try and bring'any of our uses within the current
four categories under s.26 (S) (i) (a).

We have also noted that Dramatic works have been excluded from the works which
should be afforded protection in copyright e,g. plays and thus recommend adding this
category in the sections highlighted in the attached document.

We wish you all the very best in passing. the Bill and are very excited about the new
changes. .r'

Regards,

fg( I'Ctun', Lc'

Wc)ta fl^t? rrc Nt

i&t').,nl9Jxt [.'& n

$*o1,,*1"'

418+2 - 00I00.
AIROBI

P. O. Box
N

SERVICESED
07 Noy 20,7

HOEIVE
0 6 No\l 2017

[nxm*hl-l"x4tlr
'(ta rt8. tdlt #d('t o n)

A,./,,

ti'
o7[rrI

06t11t2017, ts



nbra https://mai l.parl iament. go.kc/h/printrnes sage?id: 1 7 234

Illizabeth Oyangc
Copyrighr Associatc,

Aga Khan University,
(Sourh-Central Asi.r, East Africa. t ]K)

3Id FIoo., Park Place Builcling,

z[d Parklanc]s Ave , o[[ Lirnuru l{oacl.

P.O. Box 30270-00100, Nairobr, Kcnya.

Ext:24181 *25420 166 24181 0721420447

www.aku.edu

I'frical

THE COPYRIGHT AMENDMENT BILL'. 2OL7- Elizabeth oyange.docx
-!- 30 KB

'. ol'2 061 I12011,



Mr. Michael Rotich Sialai, EBS

The Clerk, Kenya National Assembly,

Parliament Buildings,

P.O Box 41842-00100

NAIROBI
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THE COPYRIGHT AM EN DMENT,BI LL, 2OL7
Suggested Amendments by Elizabeth Oyange ICopyright Associate; Ag'a Khan University]

Section 2:

"AUTHOR,,

- By inserting the word "dramatiC,l.im.mgqialqly qftel !f 9. WgLq,iqglicqrl i! pa fae.r.Splt lilj. . - - - -. -.
- 8y inserting the word "creation" immediately before the word. "composition" in paragraph (b);

/EXCTUSIVE LICENCE,, 
:

-By deleting the words "a licence" and substituting therefore the word, i "an authorizationl';

,FIXATION'

- By inserting the words "in a sufficiently stable or permanent form" after the words

"representation thereof"; :

,.INTERNET SERVICE PROVIDER,,

-By deleting the word "person" and substituting therefor the word 'ieqi.it/!;

"t-tcENcE"

- By deleting the word "licence" and substituting therefore the wordi "ri8ht or interestjf;

,,ORIGINAL WORK OF ART,

- By deletinS the word .trimself';

"PERFORMANCE,,

-By inserting the words "acoustic or visual" immediately after the woids"'means ]the'; '

Commented [elt: The inclusion of a "Dramaticwork" is
cruclal in any Copyright Act and has been omitted in the
Principal Act. This group of works covers Plays, screen playr

Commented [e2]: Based on the new definition. ISP's are
generally or8anizations or companies.

Commented [e3]: To avoid explaining the word licence
with the same word

Com mented [e4l: Gender neutrality.

Commented [e5]: Amendment Bill,

I



- By insertin8 the word "dramatic" immediately after the word imusical";

"PUBtIC PERFORMANCE"

"SELLER,,

By deleting the word "the artwork" and substituting therefore the words "any' orr';

..TECH NOLOG ICAL PROTECTION MEASURE,,

-By deleting the word "technical" and substituting therefore !he word 'iechnologigal"

-By deleting the definition of "technical protection measure" and substituting therefore the following new

definition;

"Technological protection measure" means any effective technology,,devicei component, system or

process incorporated into a work to control access and restrict acts which after.circumvention result in

copyright inf ringement;

By inserting the word "dramatic" immediately after the word '/artisticl'

Bv insertins the followlne new definitions:

"CHOREOGRAPHTC WORK' produced by the composition through sequence of the physical movements of

the body whether in motion or form, including dance.

"CIRCUMVENTION,,

Means to decrypt an encrypted work or to otherwise avoid,..bypass, remove, deactivate or impair the

technological protection measure, unless done with the copyriSht owne/s authority.

"coMPttATtoN ' i 
.

A work resulting from the selection or arrangement of literary.; artistic, musical, dramatic works or of parts

thereof or a work resulting from the selection or arrangement of data"

2

Commented [e7]: Amendment Bill'

Commented [e9l: This term is mirrored by

268 and is the commonly used term in

"technologi@l protection measureo.

Commented [e10]: Amendment 8ill.

Commented [e5]: oramatic works are part of
protected rights.

Commented [e8l: Applicable to the sale of any

not onlV limited to art work.

I

;nd

section

I

I



"DRAMATICWOR(' ..

Includes any piece of recitation, choreographic work or mime, the scenic arrangement or actin8 form of
which is fixed in writing but does not include a cinematographic work;'

-By inserting the following new paragraph immediately after paragraph (c):

(d) dramatic works;

I Section 23

s.23 (2) (i)

-By inserting the word "dramatic" immediately after the word "artistic;';

s.23 (3) 
:.

-By inserting the word "dramatic" immediately after the word "artistic";

section 2a ft) (b)

- By inserting the word "dramatic" immediately after the word "artistic";

Section 25

- By inserting the word "dramatic" immediately after the word ';artistic";

Section 26(7)

By inserting the word "dramatic" immediately after the word "artistic";
5.26 (1) (o/ inserting the words "or any substantial parts thergof.' immediately a.fter the word
"reproduction; :

Bydeletingparagraph(b)9nd1e1um!9ringthesubsequqn.t'p.qpgrap.!s;
.t.

Section 26 (3)

-ln subsection 1 (a) by deleting the word "scientific" immediately before 'lresearch';

-By deleting the words "current events" and substituting therefore the word ;n"*sf;
1 ;:

I
Commented [e1 1]: Noting that the Berne convention
clumps various works under 'liteEry and artistic works', it is

nonetheless important to outline it as a separate category tr
enable users to adequately place their work in it. The
preliminary Act makes reference to dramatic works in the
definition of author but there is no inclusion of it as a type o
protected work. Things like plays and pantomimes would be

very difficult to bring under the other categories of'literary
or artistic works'.

Commented lel2l: Principal Act, cap 130

Commented [e13]: This paragraph is exactlythe same as

paragraph (a)

Commented [e14]: Thewords "scientific research" limit5
fair dealing to only research within the field of science
thereby locking out other areas of research e.g. in
humanities and strial sciences.

Commented [eI5]: "Current Events" is too narrow as it
does not include past events which may also be worth
reporting. A category of News wou ld capture the reporting
of all events.

?



By insertrng a new cate8ory of "teachrng" rmmediately after the words "irivate luse";

- Section 26 (3) B. Educationol lnstitutions

-ln paragraph 1(a) by rnserting the word "dramatrc" rmmedrately after the w6rd "literary";

- By inserting the following new paragraph immedrately after sectron Z6 (3)'section B. subsectron L(e):

EDUCATIONAL INSTITUTIONS.

The reproduction of a work for the sole purpose of teaching by an educational rnstrtutron or one

acti ng un d e r its a utho rity for ed ucationa I pu rposes to the extent justifigd by the pu rpose tnclud tng

for use in printed and electronic course packs, resource lists and other materal to be used in

course instructron orvirtual learning environments hosted in a sec,ure network and accessible only

by those grving and recerving instruction';
Any other necessary act in order to drsplay a work to'the extent justifted for the purpose;

The reproduction, translation or performance rn pubhc withrn the premises of an educational

rnsti tutron,

A work required as part of examination materialj

LTBRARTES, MUSEUMS AND hRCHTVES. :

By inserting the following new subsections rmmediately after subsection 25 (g) c (i)

A) The reproduction by a library, museum or archive for the maintenance or manaBement of its
permanent collection a copy of an original rare or 6ut of print work whtch ts deterroratrng,

damaged or lost or at risk of such-
. rf the orrginalcannot be viewed due to its condrtion or'the atmosphere in which rt must be kept;

. where the original is in an obsolete format due to technologlcaladvances;

. for the restoration of the orrginal;
r for police investigation or insurance,

Provided no other appropriate copy rs commercially available. tn an appropriate medrum of
quality.

B) An educational institution, hbrary, museum or archive does not infringe copyright where a

reproduction machine is rnstalled with their approval for use by students, rnstructors, staff or

users and there is a prescribed manner and location of a lnotice warning of the applicable

copyright laws and the consequences of infringement.

Section 27 (7)

By insertrng the word "dramatic" immediately after the word 'lartrsticl';

4

Commented [el 7]: To address the conundrum
copyflBhted mateflals tn vanous teachlng
rnstructron.

Commented [el8]: To clarrty that use of
matenals in examlnatlon does not amount to an

rnfnngement.

Commented [e1 6l: There has been contentron

certaln copynBht uses tn class rootns whtch sho

fall under teachrng, and whether they can be used ar

of the other current 4 categones of Falr 0eallng pre5er

4 catego(es are rnsumclent to address these types

Adding a new category of teachtng expllcttly covers

of matenals for teachtng or instructton and as well

examtnations

Commented [el9]: lnsert rnto Sectron C of the

schedule of the Amendment Brll to acknowledge

where a copy is made ln the pubhc interest to
unavarlabrhty or ltkely unavatlabilrty of the oriStnal re or

longer published work for preservatton purposes,

ts not possrble to get another ortgtnal copy tf that

Also rnclude Museums tn the title.

Commented [e20]: Thrs will take away any ftot
inshtutrons whtch by placlng copyrlght noticcs and

near reproductton machtnes place ltabrltty on the oi

those machtnes for unsuperutsed reproductlon by

them of the copyrtght laws and the penaltles for
compliance.

Commented [e21]: The Act

u5e

ln

of



Section 35 (3) (o)
:

By deleting the words "technical measure" and substituting therefore the words "technolog'iEal protection

measu re";

Section 35 (9)

By inserting the word "dramatic" immediately after the word "literary";

Sectlon 35 (11)

'7 By inserting the word "dramatic" immediately after the word /prtistici';

Other considerations:

1. Delivery of books and newspapers to public libraries by a local publisher of one copy of the
published book at their own expense within forty days from publication.

2. An open government licence for government works that ard okay to le-use as per the specified

terms.

3. After Section 38 (+) (c), by adding a new subsection of statutory damages in'lieu of actual

damaSes. Statutory damages are seen as an incentive for owners to register their cppyrights with

the copyright office and therefore instead of actual damages and profits, an owner can be

awarded a statutory amount not less than e.B. 50,0@/= and not more than 3,000,p@/=.

4. lnternetServiceProviders-
- They should be able to reject improper notifications of takedown;
- They should provide forms on their websites with all the infoimation necessary \o make a valid

claim;
- The recipient may file an opposition against the ISP's decision tp take down the data by sending

electronic communication within 14 days from the providers noiice and-

r The ISP will then have 7 days after the receipt of the oppbsition to either reject it and

continue blocking the content or accept the opposition and restore the content;
o There shall be no liability on the ISP for continued blockage;

- The ISP should give the identification of the person who filed the take down requdst.

Commented [e22]: The PrincipalAct

Commented [e23]: To expand the breadth of lcal works
and expand author outreach within Public libraries.

Commented [e24]: Flgures should be reviewed. Those
who do not register their copyrights before an infringement
occurred should not be able to get an award ofstatutory
damages, this way being an lncentive for registration of
copyright.

5
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RECOMENDA'I'IONS OI.' ALBERT GACI{BITU KIARIE, DTRECTOR
MUSIC COPYRICI.IT SOCIETY OtI KIINYA (MCSI()

I. I'IIEAI\,IBI,[i

I' Albcrt Gacheru Kiilrie ol'l)ost olticc Box Nurnbcr 6(rl3 - 00300 Nairobi, N4obile Tclcplrone
Nutnlrer tllzz +si 392, Email rclclress lti.r'ieagrir,i.vahotl.cgrr cl. ccrtil,v that. as a nrusiciarr. rrrusic
publisl:er' producer ol'souncl recordings a lnenrber ol'N4CSK and a director tlrereof, t have a

undisputable stakc holding i, tltc c,or:yright irrdustry a,d. therelbre, this copyriglrt (Arnc,drr:crt)
Bill, 2017 has a tlirect impact on nry rifb and ,ry Iivcrirrood.

It is ln-y sincere hopo that thesc amcnclll.lents rvill arldrcss thc lung overclue issues of collcctions
ol'royaltics li'om thc uscrs ol'copyriglrtetl norks. lt is also pruclenr that it adtlresses thc
cottstitutional rights ot'all copyriglrt lrolders, users and corrsr.ulcrs of thcse copyriglrtc6 u,orks
putting nrorc cttrpltasis otr tltc arlists gct thc ultirnuur bcnefit fiorn their crcative rvorks.

l-ligh in r:ry hopc is that tlris public participation c.rercisc is fbr real and cveryrrre rvill l:e giverr
all opportunity to give tltcir viervs ancl tltc sanrc bc takcrr in to consi<lerotion irrespective of't5cir
stalus.

My beliel'is that alicr tlrese antcnclnrenl.s all tlre hullubaloos that have bctlevilccl t6c copvrig't
industry parlicularly thc ntusic intlustry rvill bc a thin*rr ol'thc 1last. May cotl bless this c.rcrcisc
rrnd cvcry stakclroltlcr in this copyright intlustr-y livcs lrnppicr tbrthr.vith.

QL--i tl\>l 16
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) I'AltA(lRr\Pl'l oF'l'lll,] Iill-L

.l-5c litllervrlg tct'pls lrc tlclilrcrl lirl tlrc l)utl)()sL's ol'ull stakcholtlct's ltirvirtg ittl tlll(lcl'stillltlittg ot'

llrc kiud rrl'erlpylight tltcv ittc tlcirling rvltlt.

a)

t))

c)

Cottttttrttttcittiott to tltc lrtrlllrc

I'cllirrntarrcc in llubl ic plitucs

I)ubl ic pct' ti'lt'nttncc

3. I'r\ll;\Cil{A l,il 5 ()F'l'll Ii I}II,t

'l'[c pruprrsctl unrcrrrlrncnt ol'sce tion I I ot'thc 1lt ttte tllal .r\ct to lllcl'cilsc llle lcllttrc rll tltc

cxccr.rtiyc tlircctrrr'rrlthe- llgitrtl liprrr 5 vclts trr 7 r,cars is not tirir lot'uc lt,rt'c cxllcr'icllcctl

6l'liccr.s gcttilg tlrunk rvrt[ [r()\vcr tltc lrrttgc'r lltcv stay ttl i'ltl ()lliec. l- thcre lirt'c. l)l(,P()sc that tltc

i rttcrttlctl itttrctrtltrtcut lrc shel vcd'

4. I'AltAGI{r\Pll l0 ()ti -l'lll,l llll,1.

Subscctirll ( lXc) rvhiclr reatl "Tlrc eotr)pl.l1ieiltrr-rrr to tltc public" bc l'urtlrcr'tltllclldc(l to t'cllrl tts

lbllotl,s: .,'l-lrc corrrrnunicillion to lltc 1;ultlrc ol'tlrc rvlrolc \\'ol'l( ot lt substittttiitl part tltcrcol'cttltcr'

in its origirxrl tilrtl't tlt'itt alry tilt'ttt t'cctlsttiz'rrtlly tlctivctl ltortr tltc oligtrlltl''

Su5scctr.g(l)( l)rv5iclrr.L-{l(l "thc-rrrrrkrrruirvuilrrlllcol'tltcrvrrt'k"ltclurtltcr ittttctttlctl torcatl its

lirlltrr's. "t5c,rakisg avlrlirblc rrl'thc rvork ol a srthstitttltitl llitt't tltct'crtl'ctthcl ttt tts trl'isitllrl [irl'rrt

ol in attV lolrtt t'cetigttizirbly'tlcrtvctl ll'tlttt tltc ot'lgtttitl"

A ucrv s.[)scetl()n ( IXl) trc lntto(lucc(l tr) rcl(l its lirlltrrvs; "1tcl'lirttttitltec trt lltttllic lllaccs ol'tltc '

r'.r.ks 1ys. 11;11[rsl.it1(11l part tlrr-r;cgl'ctthct' ln rls oligittrtl litt'ttt or itt lttly lirt'ttt t'cuogttizirbly tlcrit'ctl

ll.rr,r thc.rigirral 6r.a livc pcr.lrlrnrancc ot'(lrc rvt,rks cillicr in llrcrr ot'iqirtal vcrsiott or utty ertltct'

1'g1'siot'l t'cctrgttizlt[rl 1' tlcrivctl liottt I hc tlri giltlrl "'

5. P,\RA(l IIA lrll l5 oti't't{ti ll!l.l

Scctir-lrr l()A 9t'tlrc llripcipul uct rvas dr:clarcd ul)uonstittlti(ltlitl ll1' tlrc'ivlalirltli higll corrrt' lt is

ir,,ortarrt tlrirt tlrc ljrtc ol'tlrrs sect rolt clcirrll'csplittticrl as ltr wltclltcl tt ts:ttll irt tot'cc trt tlot'

F'- t t; lai r(
)



6. PARACRAPH 24 OI.'I'IIti BII.,I.

Scctiolt 4(r of thc prirlcillal ltct sltotrltl Lrc arncndcd to pnx,i<lc that trctirre a liccrrse is issued to a,y
collective nrallagcutot)l or.uanizatiorr (CMO) thc boarcl urust hc sltisilerl lhat lhc CMO lras
authority l}ont tltc cop)/t-ight ltolilcrs of'lhc categor) ol'l'ights it iutcnds to collcct filr by lraving
c'tclusiVe rigltls littrlr tltc cop-r,riuht lroldcrs througlr <lcctls ol'assi-urrprc,ts.

It shoulclalso llrovidc that lrelirre arry CIMO is <lcnicrl liccnsc to collcct royaltics firr its merntrcrs
thc boarrl shoultl be satislletl that thc nrenlbcrs havc assigncd thcir.rights exclusi,ely to the CMo
it intcnds to givc licettsc in its piacc b-v* having signccl dccds ol'assignureuts rvith tlre other CMo
and that thcy ltavc t'cl'oketl tlreir decds of assigurnents rvith their f'orrler.CMO. TSis is to avoid
giving a licer:sc to a CMO rvhich has nol becn given author.ity tu cirllcct lbr a ccfiain class of
copyright holclcrs rvlrich actiou rvoultl lcud to irrliinging gn thc c:opstitutiorrul rig[ts pl thc said
copy'ight holdcrs.

Tltis sectiott shoukl also prrrvitlc that fls rnany CMos firr anv ;rarticular category carr be

rcgistered as tlte coPyt'ight ltoldc.rs u,ish but ouly onc ('VlO carr bc liccnscct to collect at a,y
given timo' lt should also proviclc a'transition pcriotl lbr mol:rbors olone Clr4O tg nrove to
another CMO rt'lterever Llte board tlcclines to renerv thc liccnse ot'a llarticutur CMO.'f5is is to
ensure that c<;nstitutional rights o1'associirtiorr and corrstitutiorral rights of'choice ol'tlrc11llbctccl
tnettlbers arc nt)t infiirrscclort bv thc clecision of thc board of giving liccnse to collcct royalties to
a tlerv or anotlrcl CMO.

7. PARAGRAPI,I 25OFT I.IE BILI,

Scctioll 464 has not bcctt nrarkcd tilr intcndctl arr:cnclrncnts whilc in rny own vierv it requires tc.r

be rn:ended to ltrakc it be irr triltclem rvith the constitution Lry avoiiling crcatirrg a gall in royalty
collcctions which gap allorvs coPyrightcrtl rvorks to be usetl ltrr fiec contrnry to thc provisions ol'
our constitution.

Mv humblc t4linion is this scr:tiorr sltoul<l providc'; "that pcncling thc guzzcttcrnent ol-nerv tarilli;
to be used by a particLrlar collcctivc nlanagenlcnt organizatirrn (CN,lO) tlrc prcviously gazzcttecl

larills to be applicahle until tlrc tlatc ol'gazzctl.urent ol'the nerv tarillls or tho clatc ap1:oint.ecl b1,

thc gazzettntent to bc thc clTcctivc tlutc".
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5t25t2018. Zimbra

Zimbra

RE: Copyright (Amendment) Bill, 2OL7- Comments

From : Shem Otanga <soo@africalegalnetwork.com>

Subject : RE: Copyright (Amendment) Bill, 2017- Comments

To : clerk@parliament.go.ke

Cc : Anne Kiunuhe <AK@africalegalnetwork.com>,
rwalala@gmail.com, ellakendi@gmai l.com,
karanidoreen@gmail.com, dimacadima@yahoo.com

ANJARWATLA & KHAI'JNA

Dear Sir,

Further to our email of even date below,

https://mail.parliament.go.ke/h/printmessage?id=317 037 &A=Africa/Nairobi

clerk@parliament.go. ke

Tue, May 22,20t8 05:28 PM

,i26 attachments

:\

Dear Sirs,

We refer to the above matter and the hearing held before the Departmental Committee

on Communications Information and Innovation on 17th May, 2018 in the boardroom on

2nd Floor at Continental House.

As agreed, please see my attached email of t3th February, 2018 attaching the complete
set of written submissions which we made before the committee during the hearing. We
also attach an MS Word version of the same.

Regards,

SHEM OTANGA I Senior Associate
r +254 (0)20 364 0000 | D +254 (0)20 364 0310 | M +254 (0)703 032 310 | E
Sqq@afflgalggalnetwork.com I W www,africategalnetwork.com
A The Oval, 3rd Floor, Junction of Ring Rd. Parklands & lalaram Rd.
P P.O. Box 200-00606, Nairobi, Kenya

A&Ki^."

Qt >=\s\tl'

sM vtst0ItAnY
A'RICAN LAW FIRM O' TH€ YEAR IOIS- ?OI5 IO16

ALGERIAIBOTSWANAIETHIOP]AIGUINEAIKENYAIMADAGASCARIMALAWIIMAURITIUSIMOROCCOIMOZAMBIQUEI
NIGERIA I RWANDA I SUDAN I TANZANIA I UGANDA I ZAMBIA

ASSOCIATE FIRM IN SOUTH AFRICA I REGIONAL OFFICE IN UAE

This email and any file(s) transmitted with it are confldential and may be privileged. If you are not the intended recapient, please delete it and notify the
sender immediately. You should not copy, transmit, or use it for any purpose or disclose its contents to any other person. A&K accepts no responsibiljty
whatsoever for any loss, direct, indirect or consequential, arisinq from any unauthorised use or transmission of this email.

From: Shem Otanga

Sent: Tuesday, February 13, 2018 6:56 PM

To:'clerk@parliament.go.ke'
CC: Anne Kiunuhe (AK@africalegalnetwork.com); Richard Simei

Subject: RE: Copyright (Amendment) Bill, 2017- Comments
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5t2512018 Zimbra

Please see our final comments (attached) on the above Bill. Please ignore the interim
comments which we sent earlier and which we intend to replace with the attached final
comments.

Regards,

SHEM OTANGA I Senior Associate

T +254 (0)20 364 0000 | D +254 (0)20 364 0310 I M +254 (0)703 032 310 I E

Sgq@affrcAlggalnetwork.com I W www,africalegalnetwork,com
A The Oval, 3rd Floor, Junction of Ring Rd. Parklands & Jalaram Rd.

P P.O. Box 200-00606, Nairobi, Kenya

A&Kio.*,
ANJARYJAI.LA Ei KHANNA

fl,,ri:i HI#

ANJARWAILA & KHANNA

vtst0ilAnY

vtst0ilAnY

AfRtcAH rAU/ rrRM Ot Tltt YtAr 10t3. 20r5. 20r6

ALGERIAIBOTSWANAIETHIOPIAIGUINEAIKENYAIMADAGASCARI MALAWIII\4AURITIUSIMOROCCOIMOZAMBIQUEI
NIGERIA I RWANDA I SUDAN I TANZANIA I UGANDA I ZAMBIA

ASSOCIATE FiRM IN SOUTH AFRICA I REGIONAL OFFICE IN UAE

This email and any file(s) transmitted with it are confidential and may be privileged. If you are not the intended recipient, please delete it and notify the
sender immediately. You should not copy, transmit, or use it for any purpose or disclose its contents to any other person. A&K accepts no responsibility
whatsoever for any loss, direct, indirect or consequential, arising from any unauthorised use or transmission of this email.

From: Shem Otanga

Sent: Tuesday, February 13, 2018 5:00 PM

To:'clerk@parliament.go.ke'
Cc: Anne Kiunuhe (AK@drcAlCgalnetwork.com); Richard Simei Kasajja Byakika

Subject: Copyright Amendment Bill - Comments

Dear Sirs,

We refer to the above matter and the notice published at page 19 of the Standard

Newspaper and page B of the Daily Nation on 6th February, 2018.

We have perused the proposed Copyright (Amendment) Bll 2017 and have prepared the
attachedx interim memorandum of comments/recommendations for your consideration.

We shall forward the final version shortly

Regards,

SHEM OTANGA I Senior Associate

T +254 (0)20 364 0000 I D +254 (0)20 364 0310 | M +254 (0)703 032 310 | E
SOq@affjlAlCgalnetwork.com I W www.africalegalnetwork.com
A The Oval, 3rd Floor, Junction of Ring Rd. Parklands & lalaram Rd.
P P.O. Box 200-00606, Nairobi, Kenya

A&Kl^,.-

sM AfRrcAN IA\,/ rtRM Ot Tilt Yt^n 20t3. 20r5 t0r6

ALGERTAIBOTSWANAIETHIOPTAIGUINEAIKENYAIMADAGASCARI TVTALAWTIMAURTTIUSIMOROCCOIMOZAMBIQUEI

https://mail.parlia ment.go.ke/h/pnntmessage?id=317037 &U=Africa/Nairobi 2t3
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NIGERIA I RWANDA I SUDAN I TANZANIA I UGANDA I ZAMBIA
ASSOCIATE FIRI\4 IN SOUTH AFRICA I REGIONAL OFFICE IN UAE

This email and any file(s) transmitted with it are confidential and may be privileged. If you are not the intended recipient, please delete it and notify the
sender immediately. You should not copy, transmit, or use it for any purpose or disclose its contents to any other person. A&K accepts no responsibility
whatsoever for any loss, direct, indirect or consequential, arising from any unauthorised use or transmission of this email.
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ANJARWALLA & KHANNA

Our Ref: TBA

Your Ref: TBA

Date: l3thFebruary 2018

The Clerk of the NationalAssembly,
Parliament,
Parliament Road

Nairobi

Attention: Michael .R. Sialai, EBS

Dear Sir,

The Copyright (Amendment) Bill 2OL7 - Comments and Recommendations

We referto the above matter and the notice published at page 19 of the Standard Newspaper and page

8 of the Daily Nation on 6th February, 2018.

We have perused the proposed Copyright (Amendment) Bill 2Ot7 and have prepared the enclosed*
memora nd um of comments/recommendations for your consideration.

Yours faithfully,

Anne Kiunuhe
FoT ANJARWALTA & KHANNA
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Memorandum

To

From

Date

Subject

ANJARWALLA & KHAIJNA

The Clerk of the National Assembly

Anjarwalla and Khanna

l.3th February 201.8

Comments and Recommendations in respect of the Copyright (Amendment) Bill, 2017

("the Bill")

L

A. THE COPYRTGHT (AMENDMENT) B|LL 2017

Clause 2 of the Bill - Artwork vs. Orieinal Work of Art vs. Artistic Work

Observation

Clause 2 of the Bill proposes the introduction of a definition for "artwork" and "original work of
art".Analysis

The proposed definition of artwork refers to "visual art" which is an undefined term and also

does not draw a clear distinction between it and "artistic work" under the Act. There also

appears to be an overlap between artistic work under the Act and the definition of "original work

of art" underthe Bill.

Recommendation

We recommend that the distinction between the terms visual art, artwork, artistic work and

original work of art be clearly set out as these terms appear to have an overlap which creates a

lack of clarity.

Clause 2 (fl (ii) of the Bill - lnfrineine Copv (Transmissions)

Observation

Clause 2 (f) (ii) of the Bill proposes the amendment of the definition of "infringing copy" under

section 2 of the Act by the introduction of a new paragraph (aa)which relates to the transmission

of work under subsection (f) of Section 2

Analysis

This clause does not capture the infringing nature of the transmission

Recommendation

We would recommend the addition to this clause of the phrase "where such transmission

constitutes an infringement of any rights protected by this Act; or".

Clause 2 (d) of the Bill - Copvrisht v Related Riehts

2

3
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Observation

Clause 2 (d) of the Bill proposes the amendment of the definition of "copyright" under section 2

of the Act by the addition of the phrase "related rights" after the word copyright where it

appears in that definition.

Analysis

There is an accepted distinction between copyright (artistic, musical and literary works) and

related rights (rights in sound recordings and broadcasts). The inclusion of related rights in the

definition ought to take cognisance of this. We believe this is the intent of this amendment.

Recommendation

We recommend that the phrase to be introduced through this amendment be altered from

"related rights" to "and related rights.

4 Clause 2 (ll of the Bill - D ion of Commercial Resale

Observation

Clause 2 (l) of the Bill proposes the introduction of the definition of "commercial resale" which

reads as follows: "'commerciol resole' meons the subsequent re-tronsfer of ownership in ortwork

from one person to onother for monetory considerotion with the involvement of on ort market
professionol"

Analysis

The definition is unclear in that it refers to "the subsequent re-transfe/'but does not specify

what this retransfer is subsequent to.

Recommendation

We recommend that this definition be re-worded so as to clarify the event which the re-transfer
is subsequent to.

5 Clause 2 (l) of the Bill - D n of lnternet Service Provider

Observation

Clause 2 (l) of the Bill proposes the introduction of a definition for the term "lnternet Service

Provider". The proposed definition appears to contain typographical errors such as: (a) the
reference to "information services" as opposed to "information system services"; and "systems"

instead of "information systems" both of which are defined terms proposed to be introduced

under the Bill

Analysis

The typographical errors are likely to cause interpretational difficulties or confusion if they are

not corrected.

Recommendation

We recommend the correction of these errors so as to cause the corrected definition to read as

follows: " lnternet Service Provider meons any person providing information system services,
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information systems, or an access software provider that provides or enables computer access by

multiple users to a computer server including connections for, the transmission or routing of
data;"

6 Clause 2 (1) of the Bill - Definition of Oreanisation

Observation

Clause 2 (l) of the Bill includes the definition of the word "organisation" is defined as a collective
management organisation (CMO) approved and authorised by the board.

Analysis

It appears that the intention was to provide a definition of the term "collective management
orga nisation".

Recommendation

We recommend that of the defined term be amended to read "collective management
orga nisation".

Clause 2 (l) of the Bill - Definition of Resale Rovaltv Rieht

Observation

The definition of "resale royalty right" proposed at Clause 2 (l) of the Billcontains a typographical
error in the form of the omission of the word "an" before the phrase artist or group of artists..."

Analysis

This is a minor error that can be to ensure the amendments are grammatically sound.

Recommendation

The word "an" should be included accordingly so as to cause the corrected definition to read as

follows " 'resale royalty right' means the right of an artist or group of artists or successors to
receive royalty on commercial resale of an artwork"

Clause 2 (l) of the Bill - The Definition of Public Performance

Observation

Clause 2 (l) of the Bill proposes the inclusion of definitions for "public performance" and public

d isplay".

Analysis

These two definitions bear several overlaps to the extent that they both capture the showing of a

work to the public without the need for communication to the public.

Recommendation

The definitions should be amended so as to draw out the intended distinction between the two
as the same is currently unclear.

Clause 10 of the Bill - Copvrieht in Architectural WortE

8
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Observation

Clause 10 of the Bill proposes the repealing of section26 of the Act and its replacement by a new

section 26. Subsection (2) of the proposed new section 26 provides for copyright in a work of
architecture and limits the same by indicating that it shall not include the right to control the

reconstruction of a building to which that copyright relates "in the same style as the original".

Analysis

The inclusion of the words "in the same style as the original" obscures the meaning of this

subsection.

Recommendation

We would recommend that the phrase "in the same style as the original" at the end of
subsection (2) be reworded or deleted.

Clause 10 of the Bill - Nature of Copvrieht (Makine a work availablel

Observation

Clause 10 of the Bill proposes the introduction of a new section 26 (f) that provides that one of
the acts that are subject to the exclusive control of a copyright owner is the "making available of
the work".

Analysis

This subsection is unclear in its scope as it merely talks about the making available of the work
but fails to specify the person(s) to such availability of the work is made or the manner in which
this is done.

Recommendation

We recommend that this subsection's clarity be improved so as to avoid any doubt as to when an

individual's activity falls within its remit.

Clause 11 of the Bill - Visual Artists

Observation

Clause 1"1 of the Bill proposes the creation of collective management organisations by visual

artists to manage the artiste resale rights provided for under the proposed section 26D.

Analysis

The term "visual artists" is not defined in the Bill.

Recommendation

We recommend the inclusion in the Bill of a definition of the term "visual artist".

12 Clause 11 of the Bill - Minor Errors

11
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Observation

Clause 11of the Bill proposes the introduction of a new section 26C (1) (b)of the Act but includes

grammatical and typographical errors.

Analysis

The typographical errors are likely to cause interpretational difficulties or confusion if they are

not corrected.

Recommendation

We recommend that the wording at the start of this proposed section 26C (1) (b) be changed to
read as follows "....the making, importing, distribution or sharing of accessible format copies...".

Clause 11 of the Bill - Minor Errors

Observation

Clause 11 of the Bill proposes the introduction of a new section 26D to the Act. Clause 26 D (1)

states that "the artist resale right shall be valid as long as copyright continues to subsist in an

originalwork or{'.

Analysis

The reference to "original work art" appears to be erroneous and would make more sense if it
was replaced by "artwork". Our reason for this analysis is that the subsequent subsections refer

to "visual artists" which is a term that appears in the proposed definition of "artwork" under the

Bill. Further, the typographical errors are likely to cause interpretational difficulties or confusion

if they are not corrected.

Recommendation

The reference to "original work art" should be replaced by "artwork". Further, in the proposed

subsection (4) the wording should be changed to read as follows: "the resale royalty shall be

payable at the rate of five percent of the net sole..." (as opposed to "sale net sale")to amend the

typographical error in this subsection.

14 Clause 11 of the - Undefined Rules

Observation

Clause 11 of the Bill proposes the introduction of a new section 35A (1) (b) (iii) to the Act. This

new section 35A (1) (b) (iii) makes reference to "rules" that are not defined in the proposed

amendments.

Analysis

Further, the absence of clarity on what the said "rules" are is likely to cause difficulties in the

operationalization of this provision.

Recommendation

I

I
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We recommend that greater clarity is provided in terms of what the rules referred to in

subsection (iii) are and direction be given as to where to find these rules or by whom they shall

be promulgated.

Clause 19 of the Bill - Take Down Notices

Observation

Clause 19 of the Bill proposes the introduction of a new Section 358 to the Copyright Act (the

Act). The proposed section 35B (1) states that a person whose rights have been infringed by

content to which access is being provided by an lnternet Service Provider (lSP) may request that
lSP, by way of a takedown notice, to remove the infringing content. Once this takedown notice is
issued (in accordance with the requirements in section 358 (2), the lSP, as per section 358 (a):

"shall disoble access to the moteriol within forty eight hours unless it receives o counter
notice from the entity accused of infringement by making ovailoble the content fulfilling
the requirements set out for o tokedown notice ond contesting the contents of the
tokedown notice"

Analysis

The Bill proposes a two-step notice-and-takedown procedure for lSPs to disable access to
allegedly infringing material. These are (a) the receipt of a valid take down notice and (b) the
subsequent disabling of access to the infringing content.

The proposed section 358 (4) contemplates the possible issuance of a counter notice by the
owner of the alleged infringing content. However, it places no obligation on the ISP or the party

issuing the take down notice to notify the alleged infringer of the existence of the take down
notice so as to enable the alleged infringer to prepare and present the counter notice. ln our
view, this obligation ought to be set out in the law.

Recommendation

We recommend the inclusion in the Bill of a process for notifying the alleged infringer of the take
down notice so as to allow them to respond with a counter notice. lf the accused entity does not
respond within a specified time, then the takedown notice may be effected however if the
accused entity chooses to prepare a counter notice, then the matter could be referred to the
Copyright Tribunal or the a Court of competent jurisdiction

We also recommend that the beginning of section 358 (5) be amended to read "an internet
service provider" as opposed to "the internet service provider" and the beginning of section 35B
(6) be amended to read "Any internet service provider" as opposed to "Any service provide/'.

A&K
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15 Clause 25 of the Bill - Collective Management Organisations

Observation

Clause 25 of the Bill proposes to introduce a new section 46C to the Act which refers to the
formation of "a collective management organisation" in relation to authors, producers,
performers etc.

Analysis
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From the wording of the proposed section 46C appears that only one collective management
organisation may be formed manage the varying copyright interests of these various
sta keholders.

Recommendation

We recommend that this subsection be amended to reflect the fact that each of these different
parties, i.e. authors, producers, performers, visual artists and publishers may form their own
separate collective management organisations to manage their respective interests as opposed
to having one CMO handling their claims.
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12th February 2018

THE CLERK OF THE NATIONAL ASSEIUBLY,

12TH PALIAMENT

P.0.BOX -41842-00100

NAIROBI

(ATT: MR, MICHAEL R.SIALA|, EBS)

Kenya Association of Music Prodrrers
KaFn

0 )

L,i\/\ E3

tal-lrI

fA Lait\'\
Dear Sir,

RE: SUBMISSION OF THE MEMORANDA -THE COPYRIGHT AMENDMENT BILL. 2017

Kenya Association of lt/usic Producers (KAMP) is a Collective Management Organization registered by

Kenya Copyright Board under S.2B of the copyright act to manage rights of Producers of Sound recordings.

As per your recent advert in the local dailies for the public to make submissions on the amendments as

above, we have collated views of our members, and we and we shall appreciate if you will admit our issues

as tabulated in the table attached to be included in the amendments.

Looking forward for positive consideration for our input in this very important process that affects producers

of sound recordings

Yours Faithfully

TGiEIIVtr
1 3 FEB 2018

Clifford Mabele Wefwafwa

CEO- Kenva Association of Producers CLERK'S OFFICE

Jumuia Place l,Second Floor, Lenana Road, Kilimani I P.O.Box51149-00200, CltySquare Nairobi, Kenya
Tel: +254 202378963 | Cell: +254 710-309695, +254738-64504L

Email: info@kamp.or.ke I licensingqueries@gmail.com
www.kamp.or.ke I www.payforplay.or.ke
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Our Ref: KNAJ05/18

THE CLERK OF THE NATIONAL ASSENIBLY

CLERKS CHAMBER'S,

NATIONAL ASSEMBLY,

PARLIAMENT BUILDINGS,

P.O. BoX 41842-00100

NAIROBI.

Dear Sir,

Kenya fusociatron of Music Prodwers

r\t
\''- '\ /\

lBth May 2018 ).)

:ivjill-Y

\

RE: CONSIDERATION OF THE MEMORANDA ON C OPYRIGHT (AM DMENN BILL.2017

Following your invitation for us to appear before the Departmental Committee on communications,

lnformation and lnnovation on Wednesday,'l6tn May 2018, we honored the invitation and after

deliberations, we were asked to further clarify and/or reinforce our argument, which we hereby do.

Whv K.R.A. cannot collect all royalties (Except for Blank tape levy).

Based on international best practices or global benchmark, revenue authorities do not control collection

activities because:-

1. Copyright is complex subject that requires rigorous training to fully comprehend. Collection involves

different tariffs ranging from flat fees, to calculation of audible area and percentage of revenue.

Also, rates depend on whether tariff is for all rights or combination of rights i,e. musical works

(MW), Sound recording (SR) and Audio Visual (AV) Tariff. For K.R.A. officers to start collecting

effectively, this may take years unless there is a collaboration between the already established

systems (CMOs) and K.R.A., which will in effect starve the industry even the little money they get

from CMOs.

2. Conflict of lnterests. Societies negotiate with customers and government should not be seen to be

involved in such. EACC report on corruption in government departments is also a concern that

cannot be ignored especially when the law creates a loophole.

3. CMO's often have to submit opinions in hearings on government legislative proposals and it will be

inappropriate if the government argued its own case.

4. lP is private property, and CMO's act on behalf and in the interests of the rights holders. So the

basic approach and global trend is that rights holders should themselves form such organizations

to manage thelr rights and that government should not directly control these activities. Besides,

CMOs submit their audited reports for scrutiny and questioning to their members before an AGM

and also to the regulator.

5. The red tape involved in releasing the money collected from government is a hindrance to

development of the industry. Whereas in a CMO, a member is free to inspect books of accounts at

any time by just giving reasonable notice to do so, can query expenses, have to approve any major
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expense and above all has the right to elect a leader of his/her choice after every three years,

government can opt to remain silent while a rights holder suffers without recourse,

6. Kenya is a signatory to the various lP treaties and in particular the Berne convention, which calls

for member states to protect copyright for other member countries with the same zeal as they

protect their own under what is referred to as "National treatment". lt's only through reciprocal

agreements between organizations bestowed with the task of collecting royalties that Kenya can,

and has successfully complied with this obligation. lt would be ridiculous and absurd for a

government body to enter into an agreement with a member based association of another country,

ln the rare cases where government controlled such activities, the societies or Clt/O's stop growing and

being active like Sweden (Government had to pull out) or there will be no collections at all like in Tanzania

where the government body has been unable to collect and grow the lndustry. lt is therefore our
considered opinion that S.30B amendments should be as we have submitted,

How K.R.A.. the amendments and the Government can heln tn maxtmtzino collections:

K.R.A.

1. K.R.A. can form a government private partnership with the respective CMO to collect, at a
commission for one right-the blank tape levy also known as private copy remuneration. This is a
levy that the law provides to fairly compensate an owner of sound recording on imported audio

recording equipment's or audio blank tapes used for recording and other media intended for
recording (including internet if our proposal to include making available is adopted) levied on

importers and manufacturers of such devices. They are best suited to collect this royalty at the port

of Entry (entry points for the impofted devices) or at the manufacturers deporUCustom bonded
warehouse. CMOs have no capacity to collect this levy on their own.

2. As part of their bargain, CMOs can assist KRA on collection, educating and sensitizing their
members and/or music industry stakeholders who are largely informal and non-compliant on tax
issues.

3. We are ready to surrender 3% commission as agency fee to KRA for this service.

Copyriqht amendments:

1. Our submissions on areas that need amendments should be considered.
2. The proposed Copyright tribunal and KECOBO should be given more powers to reign on infringers

and errant CMO board members without necessarily getting involved in running CMOs.

3. A new bill establishing an industry self regulating body (like the Law Society of Kenya and others)
that has teeth and licenses or approves all dealers in lntellectual Property. This will eradicate
situations where county Governments, bodies like Communications Authority and liquor licensing
board allows a trader to operate while not respecting or infringing on copyrights of creators. ln the
alternative, an amendment that allows KECOBO to clear license seekers on traders likely to
infringe on copyrights before the relevant licensing body issues a license. For example, you do not
just register a name and start enrolling students to class before an authorization from the ministry.
We believe with such measures, big users of recorded music like media houses (whom incidentally
we have an MOU with but is yet to be honored) will be compelled to pay for use, which will be a big

boost to the industry as CMOs will be enabled to meet the required 70:30 ratio of operational costs
vis-a-vis royalty distribution thereby making everybody satisfied.
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4. Due to low levels of compliance by tt/edia houses, the Communications Authority of Kenya (CAK)

should only license lvledia houses that have complied with CMO-Collective [t/anagement

Organizations' licenses. This will go a long way in improving payments to Members / rights holders.

5, The copyright tribunal to be given quasi judicial roles to determine the myriad of copyright

differences as a court of originaljurisdiction in matters of copyright. This will improve the time taken

by courts to dispense with matters. Besides, the law should allow for statutory damages that can

be fixed and the tribunal can award this comfortably.

Government:

1. Should enforce good corporate governance practices through a Transparency, Accountability and

Governance (TAG) certification or policy.

2. Direct supervision of Ctt4Os (KECOBO and more importantly Copyright Tribunal)

3. Approving tariffs that have been negotiated and gazetted.

4. Controlling operations of CMOs through competition law. This aims at preventing the societies from

abusing their de facto or de jure dominant position in the market place.

5. lt is the constitutional role of the Government to protect and promote the lntellectual property rights

of the people of Kenya. As such, the Government has a duty to empower KECOBO to do exactly

that by providing finances that can allow KECOBO's presence to be felt in all counties. lt is a
mockery to have a body like KECOBO, with such a huge task, affording just to be situated in

Nairobi with a handful of enforcers who cannot be effective even in a section of Nairobi only.

6. Legislative support of collective management. Legislation on copyright and related rights is an

important part of the legal fabric of a country. lt is in the interest of the public Authorities that this

legislation works in practice and serves the interests for which it was adopted,

7. Namely essentially to stimulate creativity and thereby promote the cultural, social and economic

development. So in short Public Authorities/Government have therefore an interest in ensuring that

the law actually is implemented.

Yours faithfully,

Anthony Karani Murimi

Producer & Director -Kenya Association of Music Producer
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The Copyright (Amendment) Bill 2017 - Subrnission of Memorandum of Views

Prepared by the Association of Disc Jockeys East Africa
Box 42844-00100

Nairobi

Submitted to

The Departmental Committee Communication, Information and Innovation,

The National Assembly, Twelve Parliament of Kenya

4t

t\l'(,5

Date: Monday l2th February 2018

€rP

FA \4_\>[ rr

ktrre3

\pt

The ADJ is a membership association committed to the welfare of DJs in Kenya. We have some

proposals for consideration by Parliament:

I . That the only offender that can be arrested in tlie case of noise pollution from a venue/event be

the license holder of the venuc/cvent and not the DJ. The DJ is a service provider

2. That the cornpilation of various artistes into a DJ mix should not be a criminal offense, as it is

a key avenue for building our East African musicians and artiste brands

Signed

Jacqueline Mugo (DJ Shock)
Founder, Association of Disc Jockeys East Africa
Tet.0723787303

EG tE itv
1 3 FEB 2018

CLERK' S OFFICE
Email: dj shockafrica@gmail.com
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The Copyright (Amendment) Bill, 2017

Submission of Memorandum

Prepared by the Creative Economy Working Group
Box 66872-00800

Nairobi

Submitted to

The Departrnental Committee Cornmunications, Information and Innovation

The National Assembly, Twelfth Parliament of Kenya
Nairobi

And

The Senate, Twelfth Parliament of Kenya
Nairobi

l2 February 2018
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We urake reference to the Notice inviting rnernbers of the public to subrnit representatiotls on

Departmental Committee on Labour and Social Welfare for inviting copy right stakeholders for
appreciate being consulted on the cun'ent amendment and recognise it as an opporlunity to highlight
considered rationale for the repeal and re-enacttnent ofthe Kenya Copyright Act.

the Copyright (Arnendnrent) Bill, 2017. We

input ainred at irnproving Copyright Act, Cap. I

other problematic sections ofthe parent law, and o

The Constitution of Kenya requires the law to ensure optimal bcnefits lo the bona.fide copyright owners. Therefore the need for the Copyright

due consideration should bc given lo the establishrnent of a fimr govemance framework and mechanisnr toapparent and overdue. In the anrendments,
protection ofcopyrights and related rights
freedom ofexpression in Kenya.

without irnposing undue barriers to the growth of the creative econolny. access to information and

Kenya does not have a 'National Intellectual Property Policy' which would establish the philosophical basis creativity, guide copyright law

reform principles. As we await the development of that policy and the resultant legislation we welcome the Amendment Bill as the interim measure'

we strongly call for the repeal ofthe current Act at a future stage and the enacturetrt ofa more courprehensive re-written Bill supported by a policy

The Creative Economy Working Group, a nctwork of practitioners in the culturc and creative industries, hereby submits the annexed Memorandum

for your consideration.

Our submission is in three parls. Part A delves into amendments proposed

rationale for the repeal and subsequent re-enactttlent ofthe Copyrighl Act. T
encourage public participation. we urge all tuture legislative proposals by

enforcement Executive agency serving as Task Force Secrctarial.

under this Bill; Part B highlights sections of the current Act while Part

o widerr inclusive consultations, strengthen legislative transparency, build

State agencies be prepared by independent Multi-Stakeholder Forces,

We pray that our Memorandum deserves your due attention and consideration
Respectfully submitted,

Prof. Kimani Njogu
Chairman
Creative Economy Working Croup
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About The Creative Economy Working Group (CEWG)

i

The Creative Econottty Working Group (CEWG) was founded by thirteen instilutions working in the culture and creative sector in 2012 in order to explore how
a facilitative policy and legislative framework could be developed for the advancement of culture, arts and media in Kenya. Previously, members of the
Working Croup had been actively involved in entrenching rights related to artistic and cultural expression in the Constitution of Kenya. At that time the group
met as the Consultative Committee on Culture and the Constitution and worked closely with the Ministry of Culture. With the prornulgation of tlre Constitution
in 2010, the Committee was disbanded and some members reconvened to form the Creative Economy Working Group to focus mainly on policy and legislative
issues related to the creative sector in Kenya and within the East African Community through advocacy, knowledge sharing forums, publications and
partnership building.

The following instilutional members of the Creative Economy Working Group endorse the Memorandum of Views.

Institution:
l. Content Development & Intellecrual Property Trust

2, The GoDown Arts Centre

3. Twaweza Communications

4. Kenya Actors'Guild

5, The Creative Garage

6. Kwani Trust

7. The Book Bunk

)
9.

GoSheng Services

Docubox - EADFF

Content House

The Nest Collective

10.

ll.

3
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l. lnsert alicr definition of"artistic work" a new

definition: "artist" means a person who creates artistic

works.

2. Define "musical work" as lbllows: 'zteatrs a rvor*

consisting ol'nntsit, incspeclivc of nntsi,..al quolity, and

includes an1, graphical notation of such v'ork and n'orks

co nrpos e d -fb r n trs i c u I a ct ontp a n i mc nt.'

3. Retain the detinition ol'broadcast' in the Act

4. lnsert the word "broadcast" afler "audio visual rvork"

in thc proposed definition of"work."

5. Definition of"copy"- insen the rvord "deliberate".

non-native and or user-installcd" to read as: 'dcliberate

reproduction ofrvork in any manner or fonn and includes

any sound or visual recording of a work and any

pernranent or trarrsient storage ofa work in any tltediutn,

by non-natiye and or user-installed computer

L To disambiguate: whereas 'arlistic work' is defined. the person who

creates such 'artistrc work' is undellncd.

2. The proposed definition of'ntusical works'does away with the

words"irrespective ofnusical qualrrv", This is not advisable since

lhcsc rvords arc crucial to cnsurc artistic ncutrality in copyright'

Further, it is proposed to replace "any rvorks composed for musical

accompaniment" with "graphic notations". Grapllic notations

describe the representation of music through visual symbols outside

the realtn oftraditional rnusic nolations also referred to as

'diagrammatic notations'. ln as much as graphic notations is a

suitable arneudnrent to this definitiort. it lllust be noted that it does

not completely substitute any works composed for musical

acconrpanintcnt, which is an itrportanl inclusiorr in this dcfinition

Accompaniment is the musical parl or parts which provide rhythmic

and or harmonic support to the melody, nrain themes ofa song or

instnlmental piece that do nol necessarily appear in graphic form'

3. 'fhe word 'broadcast is rnentioned 39 times in the Act rvithout tts

detinition provided.

I Thesc anrendments relate to L/re Copt:right ( llileildilent) Bill, 20 l7 as c$rently proposed betbre Parlianrent

4

Part A - Specific amendments proposed under this Ilillr

Interpretation.

l. Ncw "artist2"
2

I

I
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4. Broadcasts fall under the category ofworks eligible for copyright

under the Act.

5. Avoid crirninalising thc use of the lntenret which by architecrural
design creates transient content (cache and cookies) on every
instancc whrch lasts for a short timc or is tcchnically ncccssary for
Internet to function.l Inserting the word "deliberate" holds the
individual ilttenlet user innocent unless otherwise proven to have
purposely introduced copyrighted content onto their computing
equiprnent or devices. lt also lrolds innoceut those users whose
conlputcrs arc hackcd, attackcd by vinrscs, molavare and othcr
malicious, foreign installed software. Furthermore, some computers
have thctory-rnade rentote access holes. The inliingenrent burden ol
proof rests with the claimant NOT non-infringement burden of proof
on the user. l'his also applies to "'fechnology Protection
Measures".

co-il9lu$I:[lir]Urngi:u!:slpfqme-court-says/

5

technology or any other electronic meansi"

Technology

Protection

Measures

"Non-native or user installed rechnological
software, lools and othcr electronic mechanisms to
protect copyright on works in digital forms"

(a) Defines "technological protection measures" and

(b) Insulates innocent users from foreign or external originated
faults or infringcmcnt

I
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2(e) Folklorc Rcstorc dcfi nition of "folklore" (a) Folklorc l)rotcclion obligatcd by Articlc I I ofthc

Constitt(ion of Kenya. (b) The Protection ofTraditional

Kntttletlgc und Culturul Expressions Acl,20l6J does not

dc'ljne "folklore"(c) The Protection of Traditional Krowledge

and Cultural lixprcssiorts Act. 2016 is apparently 'an orphan'

law (tbr which the proposed renredy is below). Deleting the

definition creales room for mischiefearlier corrected by law'

l. l)elining "school" only undcr Basic Education Act,20l I excludes

(a1 secondary schools (b) ttniversities (c) inter-governmental' non-

govcrnnrental arrtl non'profi t or-qanisations leanring schools fronl

copynght cxccptions and lirnitations.(c.g. UNESCO'

Cotnmonwealth of Education, etc) - recognised under 'l' -

"tuthorised cntity" lneans non-profit basis and includes a

govcmment institution or non-profit organization thal provides the

same services to beneficiary persons as one of its primary activities

or institutional obligarions:

2. (a) l'his provision negatcs alvay 'Fair Dcaling' cxceptions granted

lo schools. Contradictory legal provision exposes schools to suits

tur cxcrcising' l-'air l)caling' cxccption.
(b) Questionable logic behind "not more thin one prge" in

view ofprinciple ofproportionality. for example' a "l page"

and a "l,000-page" copyrighted Works

3. "art market prot'essional" detine<l but not aPPlied anyrvhere on llill

2(i) Definition of
"sc hool"

l. "school" has the rneaning assigned to it by the

Basic Education Act. 2013, Education Act (Cap.

2 l I ). Universities Act (Cap 2 l 0B) or any other

institution pronroting lcarning and is rccogniscd

under international obligations or instruments.

2. Detete Second Schedule (B) 'Educational to

"The exclusive rights under scction 26 shall nol

includc thc righl to conlrol thc inclusion in a

collcction ol' Iiterary or musical works of not trtorc

than orlc pagc lrotn thc work in qucstion if thc

colleclion is dcsigncd lor usc in a school or any

univcrsity cstablishcd by or undcr any writtcn

law"

J. Delete "art market professional" delinition

I

I

I
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I

I
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Functions ofthe
Board.

L Delete 'licence all dealers ofcopyright works'

2. lnsert 'To adrninister the relevant provisions ofthe
Traditional Knowledge and Cultural Expressious Act,
20 I 6 and any other nrandate that rnay already be

available in any other statute.'

3. in paragraph (g), Delete the proposed words "and
enforcc" imnrediatcly afler thc word "administer".

4. Related to (g) above: 42. Powers oferrest

"..and any officer of the Board who at the time is

wearing a visible badge ofoffice and authorized

thcreto in writing by thc Board, nray arrcst,

without warrant, any person, who, in his presence,

conunits any such offence, and rnay detain such
person until that person can be delivered into the

custody ofa police officer to be dealt with
according to law"

5. lnsert: "A Director appointed under this section shall

scrvc for a pcriod ofthrec ycars and shall bc cligible
for re-election for a further single terrn ofthree years."

6. Insert: "There shall no ConUict of Interest among

Board Members, Management or Staffof KECOBO"

Delete the ryords:

l. Does introduction of'dealers' and licensing them advance or
obstnrct growth in copyrighted works? Ifit obstrucls, then

delete this provision. If it advances, then see (2) below. Delete
not referenced anywhere]

2. The Bill should provide a definition of"dealers" under

section 2 as well as a supporting regulatory framework. The
Bill should includc an exprcss mandate rclated to thc
'traditional knowledge digital repository'. Given that the

Traditional Knowledge Act mandates KECOBO with certain
aspects of implementation, then the Copyright Act ought to
reflect the sarne.

3. KECOBO is granting unto itselfthe copyright sccurity law
enforcement powers while it is a Copyright Regulation
Adrninistration entity not a constirutionally mandated organ

contrary to Article 239 ofthe Constihrtion on National Security
Organs.

4 Authorising any officer wearing a KECOBO 'badge' law
cnforccnrcnt powers, including search, seizure and arrcst

without warrant, illegal detention powers "... to detain such
person unlil llnl person can be delivered into the custody of a
police fficer lo be deah with according to /aw" additionally
violates Fundanrental Freedonrs on the Bill ofRights on the

Constitution ofKenya.

5. Atigns with (a) SCAC/Mnrongozo Board appointments and
(b) harnronises with Section 468(2) - CMO Board
Appointments

)

7
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6. Conflict of Interest violates fundamental govcrnancc

principtes at the Board, Managentent and or institutional

operational levels.

6 Composition of
the Board

Reduce nunrber ofBoard Directors (from current 2l Menrbers) in

line with Mpolgoz,o Principlcs and Rationalise the nutnber of
Board Directors to ensure lhat rights holders in all rvorks eligible

for copyright are represented.

2. Avoid 'hard-wiring'named external organisations into the body of
the Act - the larv should be more generic to outlive external entities

ll Qualifications of
Exccutivc
Director.

I . Delete proposed section I I (2)(d) and replace

with "a postgraduate degree in Iaw or related

ficlds u'ith detnonstrable and proven cxpcricnce

in thc ficld ofintcllcctual propcrty, partictrlarly

copyright and related rights."

2.Amerrd Section I l(l) by including the words:

"Providcd that thc Exccutivc Dircctor shall hold

oflice for a renewable tenn of three years, subject

to a rnaxirnu[r of two ten]ls."

I . Section I I (2)(d) is non-inclusive. The proposed qualifications make

it nlandalory for thc officc holdcr to havc a "Mastcr of Laws dcgrcc in

the lield of inletlectual property" may ltave the undesired effect of

locking out othcr qualificd intcllcctual propcrty profcssionals that nlay

have similar or higher quatilications in other relevant fields.

2.The process and instntrncnts of appoinrment and ternr limit fbr thc

Flxccutivc Dircctor ought to bc in linc rvith othcrs Agcncics and/or as

advised by State Corporations Advisory Committee (*SCAC'').

Theretbre, the appointrnent should be colnpetitive conducted by the

tsoard after rvhich the top two qualifying candidates are fbnvarded to

thc Cabinet Secretary for appointment ofone ofthent.

3. The appoiutrnent lerm should be lirnited to three (3) years retrewable

for an additional onc (l ) tcrnl only - Exccutivc Dircctor shotrld not hold

office in perpetuity.

8
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29 I . Section 2 should retain the current definition of'broadcast' in the
Act to be consistent with section 22 ( I ) (l). The word 'broadcast is
nrentioned 39 times in the ACT. The proposed section is incomplete
without a definition of'broadcast'which is proposed deleted in secrion
2 of the Bill. (see comment above).

5 see also: Free software Foundation 'The lntel Management Engine (ME) is a grave threat to the freedom, privacy, and securlty ofcomputer users, at
httos://www.fsf.orplbloqs/commu nitv/intel-manasement-enEine-2013-take-action

9

26 Copyright and

Related Rights.

l. Insert "Deliberate" befbre "Circurnvention of
technological Measures" on Section 26(B)

2. Consider inrplications of 26(D)

Insert immediately alier s26O the following: 'Provided
that subject lo the provisions oftltis section the owner
may clcct to usc opcn liccnscs suclr as crcativc
comrnons, free and open source licenses and open
educational resources.'

Holds innoccnt coniputers uscrs corrpronrised by third partics
technologies without their knowledge or intent. Burden ofprooi'
rcsts on cornplarnant.(see also "Copy" under interpretationi)

2. Resale Rights: The proposed section introduces the artist resale
right. While a resale right, or "droit de .suire", has been introduced
in a number ofEuropeanjurisdictions, there is no universal
conscnsus on its bcncfits, even for thc artists it supposedly sccks to
benefit. What empiricaI evidence is rhere to suggest that the Kenyan
art market, and indeed artists, would benefit frorn a resale right?
Consider Actors request ofa 2.5% resale rights to be collected from
broadcasters by CMOs on their behalf, extend to resale of diverse
other property.

3. Exccptions and lirnitation ouglrt to be incorporated and enlbrcement
cogmisant ofthese rights under copyright law.

Nature of
copyright in

broadcasts

l. Delete section 29(c)
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30 Rights of
perforrners

l. Delete the tvords 'Kenya Revenue Authority' irrrd

replace rvith 'a private company or any other sirnilar

entity designatcd by KECOBO to collect royalties u'ith

respect to single equitable remutreratiort '

2. Replace the words'section 30B'rvith 'Section iOA'.

3. Consider reinstating Section 30A whiclr was deletccl by

the Statute Law Miscellaneous Atnendments Act,20l7
to take care ofweak entities in the Copyright value

chain

Burdenirrg tax-lirnded public cntlties which perfonrr public services

with the collection ofprivate property revetlues/royalties is in our

view, irnproper.'t-hus KRA rnust be relieved of the duty of

collecting royalties.

2. Section 30A on single equitable relllr.lneration rvas deleted by the

Statutc [-arv Misccllancous Atrtcndrrcnts Act,2017 ' Thc cntity

designated by KECOBO shoukl collect lbr all rights under

collective nrallagenlent organisations.'fherefore anrendtnetrts

should apply tbr copyright and rt'lated rights ttnder sections 26' 27

and 28 in line rvith the recolntlendations by the Presidential Task

forcc on Parastatal Rcfortns.

35 Inliingernent.
(Section 35A)

Rephrase Section: 35A.(l) An lntemet Service l'rovider

shall not be liable-

(d) for danrages incurred by a person ifthe service

provider refers or links users to a webpage containing

infringing nraterial or facilitates infrirlging activity, by

using inforrnatiorr location tools including a dircctory.

index, reference. pointer or hyperlink rvhcrc thc

lntemet Service Provider

(i) does not have actual knorvledge that the malcrial is

infringing the rights ofthat personl

(ii) is not aware oftlre facts or circumstances frorr rvhich

the allegeclly infringing activity or infringing naturc ol'

the material is not apparent;

(iii) renroves or disables access lo. the ret'erence or link to

the content or the intringing actrvity after being

l. Need to protect ISPs lionl hoax, vexatious and baseless requests to

renrove content an<Vor rvhete the person requesting the relnoval has

no legal basis.

2. Our proposed amendnlent will ensure that the person lodging the

take down noticc will ensurc tllat the notice conrplies with the

critcria sct ou( in scction 358 for takc-down rcquests

3. The proposal on Bill turns ISPs into arbitcrs - to consider requests

fiorn pcrsons clairning to tre copyright orvtlcrs and peruse the

affldavits on olvnership and orr thc attempts made to contact tlie

websites hosting the intiinging ntatcrial. lt is therefore possible for

an ISP to be dragged into copyright orvnership and infringernent

disputcs. This is cspccially so bccausc of thc provision on

enlbrcenrent that rcqtlircs compliance with a takedown notice,

nralicious or not, within 48 hours.

4. An intemrediate step should be introduced between notice by the

copyright owrer and action by the ISP.'fhis rniddle step would

10
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infonncd that thc contcnt or thc activity infringcs rights

ofa person [in accordance with section 35B]

The irnpugned rvebsites will have the right to file
counter notices with lhe ISPs. The Bill is however

silent on what the ISP is to do in case a counter notice

is filcd.

The Bill does not anticipate competing claims. It is
thcrcforc possiblc for an ISP to be draggcd into
copyright ownership and inliingement disputes. This is

especially so because ofthe provision on euforcenrent

that requires compliance with a takedown notice.

rnalicious or not, within 48 hours.

rcquirc the copyright owncrs to obtain an irrjunction ordcr frorn the

courl. Thus it is the coun that would instnrct the ISPs to disable

access to infringing content.

Infringemerrt.

Section 358( I )
"A person rvhosc rrghts have been infringed by

content to rvhich access is being offered by an

Intcmct Scrvicc Provider rnay rcqucst, by way of
a takedown notice, tlrat lnternet Service Provider
removes the infnnging content.

(2) A takedown notice issued under subsection ( I )
shall-

(a) bc in writing and addrcsscd by conrplainant or
his agent to the lntemet. Sewice Provider or their
dcsignated agcnt;

(b) contain the l'ull names and telephone, physical

and enrail address of the conrplainant;

Rephrase Section 35B( I ) to To preveDt overbroad and non-specific take down requests, and

save ISPs from the risk of taking down lawful content and having to
figure for thernselves wlrere tlre infringing content is online,
takedown requests tbr material that is stored on a website or online
server should include all web addresses and URLs that uniquely
identi$ that rnatcrial.

\

11
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(c) be signed by the complainant or his aulhorized

agent;

(d) describe in specific dctail dre copyright work

subject to the alleged infringement or sought to be

rcrnovcdl

(e) identity the rights being infringedl

(f) set out the content sought to be rentoved with

details ofwhere the contcnt is contained

Iincluding the unique online address or other

unique identifierll

(g) attach an affidavit or any other declaration

attesting to clairn of ownership. validity of the

rights, good faith and setting out any efforts to

have entities respousible for ntaking the content

availablc to rcn)ovc thc conlcnti

(h) be copied to the Board, Communication

Authority and thc rccogniscd umbrclla association

of service providers."

Rephrase 358(4) to:

"An Intemet Service Provider shall disable access to the

rnaterial expeditiously and within expeditiousls'with a role

.for lhe Cotnpetenl Aulhorit)' lo adjudic:ale, considering the

circumstances of the case unless it receives a counler
notice from the entity accused ofinfringement or any

other person exercising a legal right by making available

the contcnt fulfilling thc rcquircmcnts sct out for a

Infringement
Scction35B(4)

L Requiring take dorvn within 48 hours is unfair and

unworkable for lSPs. There's need to consider the complexity

ofthe take-down reqtlesls: The ISP needs more time to assess

whether the content is actually lawful. Sonre content lnay

require language translation, some notices may be sent during

non-working days. Each take-down request needs to bc

considcrcd on its own uniquc circutnslanccs.

t2

I

I

I
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l
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takedown notice and contesting the contents ofthe
takedown notice."

A 48 hr notice would mean lSPs may not have enough time
and they will tend to relnove content autotnatically, which will
Iead to a fornr ofcensorship.

This will also hurt ISPs business. because in order to conrply
they will need to dedicate a lot ofresources for dealing rvith
take-down notices within a short timc. The short timc-linc will
incentivize people who may not have a proper basis to file take

down requests, leading to a vicious cycle raising the

compliance burden for ISPs.

2. It is should not be thc case that only a person who lras bccn

accused of infringement can file a counter-notice. Sometimes

the person filing the takedown notice could be wrong about

who the uploading/infringing party is; or the uploaded content
may be subject to a joint ownership: or the copyright to it may

have been assigned. It may also be that the content may be in
the public dornain or owned by the govenrment and therefore
maly parties may exercise a public-interest right to counter the

takedown notice.

Ensure due process and rational safeguards in copyright
entbrcement and protect from censorship through copyright
balancing with access to information which is a fundantental
right.

46 Collective
administration of
copyright

Delete the words "or where administrative shortfalls
are apparent" in proposed section 46(3A) and replace

with "or where the Board in its discretion finds that the
requirem€nts of the Act have trot been fully cornplied
with".

l. The term "administrative shortfalls" is broad and not clearly defined.
2. There is need to have a rationalised escalation ofsanctions starting

with a caution, a warning, a penalty and finally deregistration with
reasonable right of appeal ensuring natural justice to the Collecting
Socicty.

13
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3. The tcrrns and conditions fbr scrvice of the CEO of the CMO

shoultl bc tleternrined by the Board of the CMO. IKECOBO
should Ilegulate NO'f 'Control' independent Collecting

Societiesl. 'l-his Section undertniucs the authority arrd rcasoning of

the l]oartl of Directors and members of the CMO to hire antl fire a

cEo

4. (a) Elirninates tcnns of appointnlcnt double standards on

Chairperson of KECOBO Board vs Chairpcrson of CMO

(b) aligned with SCAC/Mpa ngozo guidclincs

Thc larv should be stable. predictable and reliable and applied

uniforrnly/bl indly. Coding undcllned "spccial circumstances"

creates rool'n for Iegal uncertainties and unpredictability.

6. Section 4(rD is silcnt on revenue transparency

7. Section 4(rD silent on KECOIIO inlbrmation on CMO revenue

transparcncy. Duplicating reventlc trallsparellcy rcquirclrlent on

KECOIIO and CMO clinrinates doubt.

74

2. Aurend Section 4(r( I I ) to specify graduated sanclions

and an appeal process for Collecting Society Board

Members and Management under this section.

sequentially "a caution, rvarning. penalty and tinally

de-registration and appeal"

3. Delete Section 468(l):

4. Rephrase Section 468(3) to: "A Director elected as a

chairperson of a collective managcment organization

shall hold officc for a pcriod ofthrcc ycars and shall

be eligible for re-election for a funher single term of
three years."

5. Delete Section 4(rB(4):

(r. Insert a section irnposing CMO revenues collected

lransparcncy by obligating KECOBO to rcgularly

publish such inlbrmation obtained liom CMO and horv

thc samc was disburscd to copyright holdcrs.

7. Insert new subsection.46(D) (7)'The Executive

Director of KECOBO shall regularly publish books,

accounts and othcr tinancial records obtained under this

ACl"

48 Copyright
Tribunal.

Insert;The mandate ofthe Tribunal shorrld be expressly

provided antl to include arbitration ofdisputes betwecn

rights holders.

L Thc mandale ofthe Tribrrnal rs unspeci(ied nor are its ternrs of

appoinlnrent and functions fully statcd,

2. Prornote Altcrnative Dispute Resolutions irtcludc arbitration and
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2. Insert: "Tribunal constitutionally aligned and meets the

test for fairness. Adopt altemative fonrrs ofdispute
resolution including reconciliation, nrediation and

arbitration."

mediation.

Second Schedule:

General
exceptions and

limitations

In the proposed section A(l)(a), delete the words "the
purposes of immediately after "for" and replace with
"purposes such as".

2. Fair Dealing: lnsert a new section imnlediately after
A( I ) which reads: "ln determining rvhether the use

made of a work in any particular case is a thir use the
factors to be considered shall include-

(i I *) the purpose and (i2+)character ofthe use, including
*,hether such use is ofa commercial nature or is for
nonprofi t educational purposes;

(r3i) thc narurc ofthc copyrighted work;
(*4*) the amount and subsuntiality of the portion used in

relation to the copyrighted work as a whole; and
(*5*) the effect of the use upon the potential market for or

value ofthe copyrighted work."

Underscore (he fundamental objective of'Exceptions and
Limitations." The Bill provides for a closed list of purposes for
dealing which may be restrictive for users ofcopyright works

2. ln its current fornr the Bill reversesjurisprudence on the five factor

lofsix6) test for faimess provided by the Supreme Court ofKenya
in the 'Digital Migration' case. New legislation ought to further
develop not retard legal growth.

The 6 test are:
(i) The purpose ofthe dealing
(ii) Thc charactcr ofthe dealing
(iii) The amount ofthe dealing
(iv) Altematives to the dealing
(v) The nature of the work
(vi) The effect ofthe dealing on the work

3. Does not provide a criterion for determining 'faimess'. It is the
purpose for the dealing and not the person or institution engaged in fair
dealing.
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Part B - Other problematic provisions grounding the repeal and rc-enactment ofthe Copyright ActT

l. 'Royalty' is used in over l0 provisions elsewhere in the Act yet no

definition is provided in this section.

2. The proposed deletion of'Folklore' creates a vacuum with respect

to KECOBO's mandate under the 
-Iraditional Knowledge and

Cultural Expressions Act. 201 6.

t Dcfinitions L Insert 'Royalty means a payment to an atlthor or o\\41ers

ofrights for use oftheir work rvhere prior authorisation
was granted.'

2. Insert'Cultural Expression has the meaning assigned
under the Traditional Knowledge and Cultural
Expressions Act. 20 I 6.'

Delete the full stop and rnsert the lbllowing words "as the
National Ol'fice rvith branches at county lcvel".

The sectiorr suggests that KECOBO will ortly have one office in
Nairobi. This does not conform with Chapter 2, 9 and I I ofthe
Constitution on devolution.

4 Hcadquarters

Thcre is no corporate governance framework for the Board.Conduct of
business aud

affairs ofthe
Board

lnsert immediately after s8(2), the lbllowing: "l-he conduct
and regulation ofthe business and affairs ofthe Board shall

be in accordance with highest standards of ethics. integrity
and good conduct in line rvith Article l0 ofthe
Constirution, the Mwongozo Code among other applicable
good governance frameworks that nray be applicablc fnun
time to time.'

Highlights of other problematic Sections of the Copyright Act grounding thc repcal of the Copyright Act

16
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Remuneralion
of Board
members-

lnsert inrrnediately after the last sentence ofs.9 the

followrng: 'Such remuneration,fees and allowances patd to
Board members by KECOBO should be made a matter of
public record.'

There is no requirenrent to allow public access to infonnation on
remuneralion, I'ees and allorvances paid to Board members by
KECOBO.

t9 Accounts Insert a new subsection (4) as follows: "l'he accounts ofthe
Board under this section shall be made available ou its
official website as soon as practicably possible.'

There is no requirement to allow public access to information on all
books and records ofaccounts ofKECOBO income, expenditure,
assets and liabilities. Such books and records ofaccounts by
KECOBO should be made a matter of public record.

2l Appcals l. Replace the rvords "Cornpetent Authority" with
"Copyright Tribunal".

2. Delete the words'and such decision shall be tlnal

l. 1'he Conrpeteut Authority is proposed to be rcnarned as the
Copyright Tribunal but this proposcd changc has not bcen rcflcctcd
in this section.

2. Section 2 I (3) appears to oust the jurisdiction ofthe High Court and
olhcr subordinatc courts.

Natue of
copyrighl

Insert immediately afler (a), as follows: '(b) In determining
whether an act done irr relation to a work constitutes fair
dealing or fair use, all relevant factors shall be taken into
account, including but not
limited to-
(i) the narure of the work in question;
(ii) thc anrount and substantiality ofthe part ofthc work
affected by the act in relation to lhe whole ofthe work;
(iii) the purpose and character ofthe use. including
whether-
(aa) such use serves a purpose different from that of the
work affected; ar:d
(bb) it is ol'a commercial nature or for non-profit research,
library or
educational purposes; and
(iv) thc substitution cffect ofthc act upon thc potcntial
rrrarkct for thc work in queslion.'

To align the fair dealing provision with the decision ofthe Supreme
Court in the Digital Migration case.

26
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3ti ()llirtcc rDd
pcnrltics lbr
i rr Iii n gc r:rr'nt

Arne nd srrhsectiorr ( l0) as lirlloss All littes itnltosed atttl
recovcrerl by a cor)rl)elcnt colrrt in respect ol lhe
cor)travcrliol) ol-any ot tltc prrtyisions ol'this Act or o1'atlt
rcgulirtiorrs nradc lltcrcttndcr shall bc paitl irtto thc gcttcral

tc\ cnues ol'Kcrtva.

Any tlircct lirrarreirl bcrrctit to Kl:('ollo llorlt lltlcs cotlltl cttcottragc

rcnt-scckirtg rnrl botttrty ltttnting olt tlrc part ol the l}rrartl.

18
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Part C - Rationale for the repeal and re-enactment of the Copvright Acts

I nerv I

lnewl Open Licensing Recognise copyright owners right of usc ovcr their own

Works undcr Opcn Liccnsing Irramcworks
Current Act based on wrong prcmise that *All Workst for sale

Corrcct ignorance of Kcnya's oblrgations under inlernatiolral Open

Licensing instrunrents, for example, UNESCO on OER

llighlights of'sonrc provisions not provided for by thc Copyright Act firrther grounding the repeal and rc-cnactment ofthe Copyright Act

19

lRepeal
Actl

Ncw 'l'itlc Rcpcal Copyright Act and rc-cnact Ovcrly volunrinous Copyright (Arrrcndrncnt) Bill 2017 span 64
pagcs anrcnding parcnt Act 37 ofpagcs (doublc)

Guiding legal principlc ought to be the interests ofthe local creators,
as cspoused on the (loustitutiou of Kenya.

Inewl Payola Prohibit and penalise payola Illegal payola paymenls by content promoters to broadcasters to

distort creative ccononry marketplace

Inew] lixemptions and

Linritations
Prohibit copyright enforcenrent overreach to the rveakesl

and rnost disadvantaged individuals
Redress inequitable, unjust, high-handed enlbrcenrent reinlbrcing
the one purposc ofrule oflaw - to protect the rights ofthe su.rallest

nrrnority that has ever cxistcd - the individual.

Law rnust not lessen but instead widen exceptions and limitations,
respecting public right to access to information.

Contpulsory

Liccrtsine
Compel mandatory mininrunr contractual conditions Protcct copyright owners lronr themselves - address thc imbalance

ofpou,er on rlegotiation between individual copyright owucrs and

establislrcd large institutional cntities
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Inewl lntcnncdiary

Restrictions

Providc for lcgal rcstrictions on intcrntcdiary violation of
users fundamental rights provided by the constitution.

Copyright law ovcrly awarding intcmrcdiaries with unconstitutional

surveillance powers, burden ofduty and or penalising on failure to

conrply intcrfcrc with Fundatncntal Rights, such as, Privacy of
communicalions,

lnewl Jurisdiction Set the legal franrcwork for cross-border copyright

violations with due process oversight

The Copyright (Anrendrnent) Bill. 2017 and parenl Act are weak or

silent while Internet penetration continues to grow

lnewl Freedom of
Speech

Provide for Safeguard from censorship disguised as copyright 'copyright

enforcement.'

20
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MEMORANDUM

FROM: MMC AFRICA LAW
TO: NATIONAL ASSEMBLY
DATE: 13th February, 2018

l-lMC Africa
LAW

Backqround

The Copyright (Amendment) Bill, 2017 (the Bill) proposes to amend the Copyright Act
significantly. ln particular, it makes various definitive amendments, as well as changing the legal
conceptualization of copyright and related rights in Kenya. Further, it proposes to reinforce the
administration of collective management organisations (CMOs) while expressly proposing the
establishment of a Copyright Tribunal.

It seeks to domesticate provisions of the [Varrakesh Treaty to Facilitate Access to Published
Works for Persons Who Are Blind, Visually lmpaired or Othenvise Print Disabled that entered into
force in Kenya on 2nd September 2017, and also provides for contemporary developments like
internet service provider (lSP) liability in copyright infringement.

While we commend the stellar effort and progress in coming up with the Bill, we have a few
comments on improvement which we set out in the memorandum below:

G /Eilv
13 FEB 20,s
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Copyright
(Amendment) Bill, 2017

Amendment Reasons and Justifi cationsicable Statute

such other matters relating to reg
copyright as may be prescribed."

Clause 9 of the Bill which introduces a
new section immediately after section
22 of the Copyright Act, 2001 to be
amended as follows:

9. The principal Act is amended by
inserting a new section immediately after
section 22-

22A (1) "The Board shall keep and
maintain a record called the Register of
copyright, wherein shall be entered all
registered copyright and related works
with the names, addresses and description
of their proprietors, notification of
assignments and transmissions, the
names, addresses and description of all
licensees, conditions, limitations and any

The objective is to provide clarity as to the
rights that may be recorded in the
register. This includes the right to
absolute proprietorship, assignments"
transmissions, licenses and any other
limitations or conditions on relating to the
registered copyright work.

The objective is to enhance the new
proposed section 22A (2) which provides
for Registration of all works eligible for
copyright. lt sets out the process 0f
application and registration of copyright.
The registration process introducgs
advertisement of any intended
registration so as to invite third parties tc
oppose to any unlawful registration and
also ensures that the public is aware of
any proprietorship claims for various
copyright works.

This section also provides an avenue
where parties are invited to Prove
ownership of the works sought to be
registered prior issuance of the certificate.
It also allows other parties to challenge
title in copyright work where they have
proof that it was obtained through fraud,
il legality or misrepresentation

istered 
i

Clause 9 of the Bill which introduces a
new section immediately after section
22 ot the Copyright Act, 2001 to be
amended to include section 22B to the
Copyright Act, 2001 immediately after
the new proposed section 224 as
follows:

Application and registration of copyright

22B (1) A person claiming to be the
proprietor of copyright and who is desirous
of registering it shall apply in writing to the
Board in the format prescribed for
registration in the Register.

(2)The Board shallexamine an application
for registration and consider whether the
works are eligible for registration as
copyright under section 22 of this Act.

(3) Subject to the provisions of this Act, the
Board may refuse the application, or may
accept it absolutely or subject to such
conditions or limitations as it may think
n



Copyright
(Amendment) Bill, 2017 (4) ln the case of a refusal or conditional

acceptance, the Board shall state in writing
the grounds of its decision and the
decision shall be subject to appeal to
Copyright Tribunal.

(5)When an application for registration of
copyright has been accepted, whether
absolutely or subject to conditions, or
limitations, the Board shall cause the
application as accepted to be advertised in
the prescribed manner, and the
advertisement shall set forth all conditions
and limitations subject to which the
application has been accepted.

(6) Any person may, within the prescribed
time from the date of the advertisement of
the application, give notice in writing to the
Board, stating the grounds of opposition to
the registration.

(7) The Board shall send a copy of the
notice to the applicant and invite the
applicant to file a response within the
prescribed time, stating the grounds which
he relies for his application, and if he does
not do so, he shall be deemed to have
abandoned his application.

(B) lf the Board receives a copy of a
response from the applicant, it shall furnish
a copy to the person giving a notice of
opposition, and shall after hearing the
parties if so required and considering the
evidence, decide whether any registration
is permitted.

(9) The decision of the Board shall be
subject to appeal to the Copyright Tribunal.

(10) Where an application for registration
of copyright in the Register has been
accepted and either the application has not
been opposed and the time for notice of
opposition has expired; or the application
has been opposed and the ooposition has
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licable Statute Pro Amendment Reasons and Justifications
been decided in favor of the applicant, the
Board shall unless the application has
been accepted in error, register the
copyright in the Register. The copyright
shall be registered as of the date of the
application of registration, and the date 

I

shall be deemed for the purposes of this
Act to be the date of registration.

(11) Upon registration of a copyright, the
Board shall issue the applicant with a

certificate of registration of the copyright in
the prescribed form under the hand of the
executive director and seal of the Board.

(12) The certificate issued by the Board
shall be taken by all courts as prima facie
evidence that the person named as
proprietor of copyright is the absolute
owner, and title of that proprietor shall not
be subject to challenge except where the
certificate was obtained illegally, by fraud
or misrepresentation to which the person
is proved to be a party.

Clause 16 of the Bill which amends
section 33 of the Copyright Act to be
amended as follows:

16. Section 33 of the principal Act is
amended -
(b) in subsection (3) by deleting the words
"and the written assignment of copyright
shall be accompanied by a letter of
verification from the Board in the event of
an assignment of copyright works from
outside Kenya" and inserting the words.

"as evidence of personal acceptance of
that instrument. Parties to this instrument
shall appear before an advocate of the
High Court of Kenya who shall explain to
them, in a language they understand, the
effect of the instrument before signing.
Parties shallthen sign the instrument in the
presence of the advocate of the High Court

The objective is to ensure that parties
a contract clearly understand the contract
before signing. This is to counter
instances where Parties may not
understand the effect of the contract they
are signing. lt also imposes a duty on the
advocate witnessing execution of such
contracts to explain to the parties the
consequences of the contract and that
they freely and voluntarily agree to be
bound by the contract.

of who shall also si n and stam a
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Act,

certificate to the effect that the instrument
was signed in his presence having
explained to the party in a language they
understood and that they identified them
and acknowledge that the signature
appended in the document belongs to
them and that they signed the documents
freely having understood the contents of
the instrument."

Section 30A of the Copyright Act, 2001
which was deleted by the Statute Law
(Miscellaneous Amendments) Act,
No.11 of 2017 is reintroduced by
inserting the following section
immediately after section 30

30A. Right to equitable remuneration for
use of sound recordings and audiovisual
works

(1) lf a sound recording is published for
commercial purposes or a
reproduction of such recording is
used directly for broadcasting or
other communication to the public,
or is publicly performed, a single
equitable remuneration for the
perforrner and the producer of the
sound recording shall be paid by the
user through the respective
collective management organization,
and the remuneration shall be
shared equally between the
producer of the sound recording and
the performer.

(2) lf a fixation of a performance is
published for commercial purposes
or a reproduction of a fixation of a
performance is used for
broadcasting or other
communication to the public, or is
publicly performed, a single

We take note that the much-disputed
section 30A of the Copyright Act was
deleted by the Statute Law
(Miscellaneous Amendments) Act, No.
11 o'12017. We propose re-introduction
of this section so as to ensure equitable
remuneration for all artistes. This section
recognizes the rights of producers and
performers in sound recordings and
audio-visual works. lt also appreciates
the role of collective management
organizations who manage royalties on
behalf of various stakeholders.
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ble Statute Amendment Reasons and Justifications
equitable remuneration for the
performer shall be paid by the user
to the collective management
organization.

(3) The right of equitable remuneration
under this section shall subsist from
the date of publication of the sound
recording or fixed performance until
the end of the fiftieth calendar year
following the year of publication,
provided the sound recording or
fixed performance is still protected
under section 28 and 30.

(4) For the purposes of this section,
sound recordings and fixations of
performances that have been made
available by wire or wireless means
in such a way that members of the
public may access them from a

place and a time individually chosen
by them shall be considered as if
they have been published for
commercial purposes.

Clause 25 of the Bill be amended bY

deleting the words "or any other post'
secondary qualification obtained after a
period of at least more than one-month
study" as follows:

468 (1). A member of the collective
management organization shall be eligible
for election as a director if he holds degree,
a cerlificate or a diploma

Clause 25 of the Bill be amended bY
inserting the words "jointlY"
immediately after the word "accruing"
in the proposed section 46C to read as
follows:

46C Authors, producers, Performers,
visual afiistes and publishers may form a

The objective is to increase the threshold
for qualification of directors of a collective
management organization by ensuring
directors are duly qualified and have
acquired requisite leadership and
governance skills.

The proposal of a section 46C to provide
for the possibility of authors, producers,
performers, visual artists and publishers
forming a CMO seems to reflect the
various calls by stakeholders for bringing
together of the various existent CMOs.
However, the language proposed here is
ambiguous. The suggested revision

collective ma ment o ization to would ex ress this intention cl This
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collect, manage and distribute royalties
and other remuneration accruing jointlylo
their members

would be in the interests of stakeholders
as it would reduce the burden of liaising
with different CMOs and personnel when
dealing with the same type of work or
related works

Clause 24(k) of the Bil! proposing to
lnsert a new subsection 46(10) be
amended to add a proviso to
subsection 46(10) of the Copyright Act,
2001 as follows:

46(10) The Board shall cause the
organisation to be de-registered only after
a written notice delivered or sent by
registered post to the organisation at its
last known address, requesting the
organisation to make written
representations, within a period of 21 days
from the date of the notice, with respect to
any such failure(s) to be detailed in the
notice
Provided that the Board mav also invite
any reqistered members of the
orqanisation to make written
representations in relation to such

The proposed subsection streamlines the
deregistration process of CMOs,
especially if the CMO materially
prejudices its members. This may also
result to punishment of the CMO by
KECOBO.
To facilitate effective decision-making
with sufficient facts at hand, we
recommend the inclusion of a proviso
permitting the CMO's members to also
make submissions in relation to such an
investigation. This is because they are the
primary stakeholders in this process and
stand to be significantly affected by any
decision made by KECOBO.

Section a6(9) of the Copyright Act to be
amended as follows:

46(9) The Board may by notice in the

national circulation de-register
collecting society if....

Section 46D(6Xb) proposed to be
introduced to the Copyright Act, 2001
through Clause 25 of the Bill be
amended as follows:

25(6)The powers conferred by subsection
(1) may be exercised in the following
circumstances-

46 D(6Xb) failure by an organization to
account for monies to at least five

d

Gazette and in a dailv newspaoer of

of its members

The membership of CMOs may be spread
considerably over the country, and
inasmuch as the Kenya Gazette is
presumed to be a notice to the public in
general, it would be ideal to communicate
such deregistration effectively to all the
stakeholders. Publication through a daily

The proposed powers referred to under
subsection (1) is that of the Executive
Director of KECOBO to order an
inspection into a CIV1O, its book of
accounts and records.

As presently Billed, the Bill proposes that
such investigation can be triggered by
failure to account to "a significant number"
of members. This is too ambiguous and
could provide space avoiding

n. lnstead, an ascertainableinvesti

n would achieve this

ble Statute Amendment Reasons and Justifications
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We propose amendment of Clause 25 of
the Bill by inserting section 46H
immediately after the ProPosed new
section 46G as follows:

46H (1) The Executive Director of the
Board may, if he considers it

reasonable in the circumstances,
authorise a collective management
organization to operate an extended
collective management scheme after
receiving an application made under
this Act.

CIVO's authority shall be extended tD

include all other right-holders of thdt

category in the country. Thus, the CMO
will be mandated to collect and distributE

copy right. lts basis is that upo

represents a substantial number of righ

holders in that category of works, then th P

The proposed introduction of "extend

copyright management" is an emerg

satisfaction of KECOBO that the

The authorisation must

global practice that blends the freedom
association of right-holders and t
benefits of collective management

Copyright
(Amendment) Bill, 2017

Statute Pro Amendment Reasons and Justifi cations

Section 46D (g) proPosed to be
introduced to the Copyright Act, 2001
through Clause 25 of the Bill be
amended as follows -
25(6) The powers conferred by subsection
(1) may be exercised in the following
circumstances-

46 D (g) where an organization has failed
to comply with requests for information or

the Board or from

proportion of thirty percent (30%) is

S ested
The proposed section refers to
KECOBO's Executive Director having the
power to order an investigation into a
CIVO's affairs. As presently Billed, the
proposed section does not specify from
whom information requests will come
from.

Our proposed amendment seeks to clarify
that such information requests could
come both from KECOBO and CfVO's
members.records, either

its members.

Section 46G proposed to be introduced
to the Copyright Act, 2001 through
Clause 25 oI the Bill be amended as
follows:

46G The agenda and the minutes of all

committee and full Board of Directors
meetings of an organization shall be

submitted as soon as the meetings are
over and a representative of the Board
shall attend Board of Directors meetings
of an organization to advise where matters
affecting member's interests are being
discussed.

The proposed section 46G seeks
increase KECOBO's oversight ove
decision-making bY CMO's. This is
safeguard the
members.

interests of C

To ensure this, we Propose that
attendance of Board of Directorsl
meetings by KECOBO be a mandator{
rather than discretionary requirementl
This can further be achieved bY thg
'secondment' or embedding of 4
KECOBO official within the CIVO td
ensure continuity of monitoring an4
awareness of the general affairs of th4
CN/lO's membershiP. This maY not bd

achieved through occasional attendancel



Reasons and Justificationsicable Statute ed Amendment
(i) The types of relevant work it

applies to; and
(ii) The permitted use.

(3) The Executive Director of the Board
shall only grant an authorisation under
subsection (1) if he is satisfied that -
(i) at the time of the authorisation, the

relevant collective management
organization licenses by way of
collective licence relevant works of
the type which are to be the subject
of the proposed extended
collective management scheme;

(ii) the relevant collective
management organization's
representation in the type of
relevant works which are to be the
subject of the proposed extended
collective management scheme is

significant;

(iii) the code of practice of the relevant
collective management
organization is consistent with the
specified criteria including the
criteria concerning the protection of
non-member right holders;

(iv) the opt out arrangements,
including those for multiple works,
are adequate to protect the
interests of right holders;

(v) the arrangements for publicising
the scheme, for contacting non-
member right holders in order to
distribute the net management
fees and for distributing any net
management fees which remain
undistributed are appropriate for
the proposed scheme, having
regard to the interests of non-
member right holders; and

royalties for both its members and non-
members.

To respect right-holders' freedom of
association, non-members shall be free to
opt out of this extended arrangement.
This, then will be in keeping with the
decision in hlercv Munee & Another v
Safaricom Limited and 3 Others, Petition
5 of 2016. Theoretically, if effectively
managed the benefits of the extended
collective licensing will militate against a
large scale opting out by non-members.

It would be necessary to further outline
the details of such a system through
regulations.

The best practices regarding such
extended schemes can be borrowed from
the experience of Nordic countries such
as Norway, Denmark and Sweden as well
as its recent adoption in the United
Kingdom.



(vi)the relevant collective
management organization has
obtained the required consent to
the proposed extended collective
management scheme.

Copyright Act, No 12 of
2001

Reasons and Justificationsicable Statute AmendmentPro

We propose amendment of the
Copyright Act by inserting a new
section 48A immediately after section
48 as follows:

(1) A large-scale commercial user of
works eligible for copyright shall utilise
a digital rights management system to
record and provide verifiable and
accountable data on the exploitation
of such works.

(2) A digital rights management system
shall record details reasonably
necessary to identify the work, the
right-holder and the quantum of
exploitation including:
(i) The right-holder's name;
(ii) The name of the work;
(iii) The electronic identifier of the

work; and
(iv) The amount or duration of

exploitation such as airplay or
number of views.

(3) Any organization licensed by the
Board under section 46 of this Act and
any other contractual licensee of
works eligible for copyright shall rely
on the data from the digital rights
management system to ascertain
royalty distribution to individual right-
holders.

(4) A right-holder shall be entitled to a
certified copy of the data records from
the digital rights management system
for the relevant period upon
distribution of royalties under
subsection 3 or upon demand.

We propose that a statutory obligation to
maintain a digital rights management
system (DRIVS be imposed on large-
scale commercial users of copyrighted
works). A DRMS shall provide verifiable
and accountable data on the exploitation
of specific works by the said user. The
proposed provision provides the minimum
standards for such a DRMS but is not too
stringent as to constrain the freedom ol
stakeholders to make their own functional
and technical choice of system.

It will be necessary under section 2 to
define "large-scale commercial users"
within this context, to includq
telecommunication service providers,
CSPs, PRSPs, media comPanies (both
radio and television) and online music
streaming services.

Further, it is suggested that CMOs and
other related parties (such as content
service providers and premium rate
subscription providers) be obligated to
rely on DRMS data to ascertain royalty
distribution to right-holder. This ought tO

reduce disputed figures on airplay and
exploitation of works.

KECOBO's audit powers over such a
system shall also ensure its
accountability, whereas the proposed
penalties ought to serve as sufficient
deterrent to tampering.



(5) The Board shall conduct an audit
annually over:

(i) any installed digital
management system; and

(ii) datasheets derived from
installed digital
management system.

(6) Anv person who maliciously tampers
with an installed digital rights
management system or fraudulently
misrepresents the data derived
therefrom shall be guilty of an offence
and upon conviction shall be liable to
a fine not exceeding five hundred
thousand shillings, or to imprisonment
to a term not exceeding four years, or
both.

right

any
rights

The Copyright Act be amended by
inserting a new section 461 as follows:

46 I (1) A right holder shall not be
precluded from entering separate,
legrally binding arrangements as to the
management of their work with third
parties of their choice by virtue of
beirtg a member of a collective
management organization.

(2) A right holder shall, upon applying
for membership in a collective
rnanagement society and from time
to time thereafter, specify which
r,vorks shall be under the exclusive
rnanagement of the collective
rnanagement organization.

We propose that righlholders should
expressly be granted the ability to choose
which amongst their works they would
prefer to be administered by a CMO.
Thus, a righlholder could cherry-pick a
number of works out of their portfolio that
they prefer to administer privately or
independently. This grants a right-holder
sufficient flexibility where they would like
to handle royalty collection for, say a hit
song, while their more averagely-
performing works would be within the
CMO's control.

Copyright Act, No. 12 of
2001

We propose the Gopyright Act, 2001 be
amended by inserting the following
section 46J immediately after section
461 as follows:

46J (1) Every right holder intending to
become a member of a collective
management organization shall
execute an agreement to that effect in
writinq.

We propose that it should be a mandatory
requirement for all CMO memberships to
be based on written contracts between
individual rights holders and the
respective CMOs.

These written contracts should have
certain irreducible minimum standards on
the rights and obligations of each of the
parties therein. as orovided for under the

Copyright Act, No.12 of
2001



Copyright Act. These would include for
example right to scrutinise books of
accounts, to vote at meetings, to demand
an account of royalties received and
disbursements thereof and more. To
create uniformity, it is suggested that a

model contract be Billed and inserted as
a schedule to the CoPYright Act.

(2) Every agreement executed in
accordance with subsection (1)
shall explain the terms and
conditions of membership of the
organisation, including-

(i) The duration of membership;
(ii) A member's right to vote at

meetings, scrutinise the
organization's books of accounts
and to demand an account of
royalties received; and

(iii) The works included or excluded
from the organization's
management.

(3) ln any event that an agreement
executed under subsection (1) is silent
on the rights of either the collective
management organization or a
member thereof, the provisions of the
Schedule shall be deemed to have
been adopted.

Reasons and Justificationsicable Statute Amendment

We trust that you will find the above proposed amendments helpful. Should you require any
clarification or in case of any further questions please do not hesitate to contact us.

MMC AFRICA LAW



MOSES SUYWA WECHE,

P.O. BOX 397,

KHWISERO.

2 MARCH 2018

THE HONOURABLE ADEN DUALE, EGH,

LEADER OF MAJORITY,

NATIONAL ASSEMBLY,

PARLIAMENT ROAD,

NAIROBI.

Dear sir,

RE: OPPOSITIO TO THE COPYRIGHT (AMEN ENTI BILL. 2017

Allow me sir, to register my opposition to the enactment of Sections 308, 33(3A) and 33A

amendments introduced via the Copyright (Amendment) Bill, 2017'

The amendments willtake away our rights as artists to have a say as to who with contract

with in respect of our artistic works and vest so much powers in the Board. I am aware that

the High Court and Court of Appeal struck out of the Copyright Act, similar provisions

before.

I urge you to remove Sc.ctions 3OB, 33(34) and 33A from the Copyright (Amendment) Bill,

2017

Yours sincerely,w
MOSES WECHE

CC:- CLERK OF THE NATIONAL ASSEMBLY,

PARLIAMENT ROAD,

NAIROBI.
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CORRNELIOUS OMWITAKHO NETIA,
SANDUKU LA POSTA 114,
BUTERE.

2 MACHI 2018

ADEN DUALE, EGH,

KIONGOZI WA WAJUMBE WENGI,
BUIIGE LA TAIFA YA KENYA,

NAIROBI.

Kwa mheshimiwa,

RE: KUHUSU (AMENDMENT) BILL,2OL7

Mimi nimeona hii sharia ambayo iko hapo juu. Hasaa vipengele 308, 33(3A) na 33A ya
Copyright (Amendment) Bill, 2017.

Vipengele hivyo vitaleta hujuma kwa wana muzikiwa Kenya. Ninakuomba uondoe hivyo
vipengele (308, 33(3A) na 33A) vyote kutoka kwa copyright (Amendment) Bill, zo17.

MimiWako,

CC:- CLERK,

tsUNGE,

NAIROBI.
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ANDREW OPWOKO IMU IVlIA,

P.O. BOX 3813-00100,
t{AtRoBt.
12 MARCH 2018

THE HONOURABLE ADEN DUALE, EGH,
LEADER OF MAJOIlITY,
NATIONAL ASSEMBLY,

PARLIAMENT ROAD,

NAIROBI.

C o ''-- ) c'l
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Dear sir,

RE: THE COPYRIGI{T (AMENpMENT) BtLL,2017

lsalute you this dzry and thank you for doing a great job since getting into office

I am a budding rnusician and generally a person with interest in music. I have read the above
billand noted the following:-

a) Proposed Section 308 seeks to make cotlection of royalties cornpuisorily collectable
by KRA and other bodies as may be designated by tlre Board;

I hereby Petition your office to delete this proposed amendntent for the reason
that:-
i) The constitutional court in Malindi High court pET.No. 5 of 2016 declared

corrrpulsory collections by collective Management organizations (CMos) or
other designated organizations as being restrictive to artists' rights and
therefore unconstitutional. The Court struck out section 30A of the Copyright
Act. Annexed hereto is a copy of the order marked AOMl dated 3
November 2015;
The Constitutional court in Malindi High court pET.No. 5 of 2016 gave a
furtlrer interpretation and reiterated that artists had the freedom to choose
who collects their royalties.
The CMos filed an appeal in court of Appeal civil Appeal No.9 of 2017,
Performers Rights society of Kenya and another vs. Mercy Kingoo and 7
others. They eventually withdrew the appeal after they realized that the law
as interpreted by the High Court was beyond challenge. Annexed hereto is a
copy of the order marked AOM3 dated 17 October 20L7;'fhe 

Proposed introduction of section 308 of the Copyr-ight Act anrendment
Bill v,rill reintroduce section 30A as struck out. Annexed hereto is a copy of
the r:ourt's fulljudgment court in Matindi High court pET.No. s of zoL6;
This is therefore to beseech you to remove the said Section 308 from the
Copyp;g;',1 Amendment Bill 2017 as thc, same seeks to force artists to collect
their royalties through CMOs and or KRA.
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vi) KRA has no mandate to collect revenue for private individuals. lts mandate is

to collect revenue for the government. By asking KRA to collect revenue for
private individuals, it is unconstitutional.

b) Amendment to Section 33 (3A) of Copyright Amendment Bill by invalidating
assignments that are not lodged at Board takes away from artists powers to
contract, from the artist. This amendment is joined to the proposed introduction of
Section 33A by the same Bill. lt is my opinion that the entire proposed amendment
be expunged.

c) cONCtUSIoN

l

r) Sections 308, 33(3A) and 33A amendments introduced via the Copyright
(Amendment) Bill, 2017 should be expunged from the Copyright (Amendment)

Bill2017.

Yours sincerely,

CC:- CLERK OF THE NATIONAL ASSEMBLY,

PARLIAMENT ROAD,
NAIROBI.
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Miercy rvlun€e Krngoo & anolnsr v Salaflcom Lrmrtecl & anolner lzulbJ eKL-t<

ENYA LAW
l\!rlur, I r:lirl llla:tnilit:t) i:; ltrhli; hltr:wl:r11lr

REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA

AT MALINDI

CONSTITUTIONAL PETITON NO.5 OF 2016

IN THE MATTER OF ARTICLES 3, 10,22 (10,23 (1), 36, 40, 118,165 AND 260 OF THE
CONSTITUTION OF KENYA, 2O1O

AND

IN THE MATTER OF COPYRIGHT ACT CAP 130

AND

lN THE MATTER OF THE CONSTITUTIoN oF KENYA (pRorEciloN oF FUNDAMENTAL
FREEDOMS) PRACTTCE RULES, 2013

BETWEEN

MERCY MUNEE KINGOO

LYDIA NYIVA KINGA!......

.............i sr petrloru en

...2ND PETITToNER

VERSUS

SAFARICOM LIMITED ...........1 ST RESPoNDENT

ATTORNEY GENERAL. ..............2ND RESpottDENT

JUDGEMENT

lntroduction

The petitioners are comprlsers, producers and performing artists of musical and audio-visual works.They contracted Premium Rate service Providers (PRSPs) to digitize their musical work and downloadin the 1't respondent's skiza Tunes Portal. The 1"t respondent has been paying royalties to thepetitioners and other artists through their contracted PRSPs since 200g. rn o"ce111'u;i zoli orrliamentpassed the Statute Law (Miscellaneous 
-Amendments) Act which introduced section 30A into theCopyrightAct Cap 130- [:rom 2015 the l"trespondent started to remit the royalties through collectivemanagement organizations (CIt/Os) which are not contracted by the petitioners. The l",re"sponoent; aprivate limited liability cornpany, maintains that the decision to change the payment procedure is due to

6[r

!rttt-.://',+',,.'w kenvi,tlaw nro . Pr.t.. l il a



i'l

L

I

I



the provisions of section 30A of the copyright Act. The 2nd respondent is the Attorney General of flre

E:il:j:"""l. 
Kenva and hr: is being sued in his capacity as the principat Legat Advisor to the

The 1"t and 2nd interested piarties applied to be enjoined in this matter and they support the petitioners.The 2nd and 3'd interested patties also applied to be.enjoined in the petition as parties. Their interest wasto have their royarties that was being herd by the l"rrespondent to be rereased.

Iheletltioncr's Case

The petition is dated 21.3.2016. rt seeks the foilowSing orders: -

a) A permanent iniunction restraining the l"t respondent from remitting artists, royalties fromthe Skiza Tunes portat to CMOs;

b) A declaration that the august 2015 Agreement between the l"t respondent and cMos wasirregularly and unrawfuily <>btained due ti rac* of pubtric parricipation;

c) A declaration that the August 2015 Agreement between the l"t respondent and cMos wasirregularly and unlawfutty obtained as it infringes on the petitioners and oilrer artists,,co n s tituti on a I ri g hts ;

d) A declaration that the $tatufe Law Miscellaneous Amendment Act of 2012, that introducedSecfion 30A of the Copyright Act, Cap. 130 *ru irr"gi,ui"rii'"i'o'[i)**t enacted for want ofpublic participation and therefore unconstitutionat ;

e) Cosfs of this petition; and

a An.v other rerief that the court may deem for to grant.

The petition is supported by the affida'rit of the 1't petitioner. lt is the petitioner,s case that they are artistwho engage in music' They have composed several songs. They appointed a duly licensed premiumRate service Provider (PRSP) to digitize and managuir'"'rr.ic content. The l,trespondent has sinoe2008 operated a portal callecl skizi Tune which is- used ," ;"*"1;;;'irre'oigitat music content by itssubscribers' The music works are normally uploaded in form of caller ring back tones (cRBTs) throughthe skiza Tune Portal' The 1't petitioner has composed songs such as Dhoruba, Nakungoja, Ebenezerand Nimekubali on the skiza -lunes Portal. The 2;d petitioner on her part has composed such songs asMunga wa Ajabu, one Thing, Hadi Lini, Baba Naja and lko Jibu on the skiza tunes portat.

It is the petitioner's case that they entered into agreements with pRSps on how artists, respectiveexclusive rights in their music works have to be handled and how royalties have to be paid. They havecontracted Liberty Africa Technologies Limited, a PRSP provider, to manage ,r,"ir.r"rrrir"L*r;sition,performance' production anril related ai'tistic rights and have receivJd royalties on their behalf.Thereafter the royalties have been forwarded to them. since 2008 the petitioners have had no complaintagainst the 1"t respondent or their PRSP provider until August2olswhen the l"rrespondent withoutconsulting them signed an agreement with third parties namely the Ir/usic copyright society of Kenyalimited (MCSK) and other entities that have styled themselves as coilective Management organizations
lfryro,S],ilJefi}r.the 

1"t i'espondent purports to bind itself to henceforth channet arrists, royatties

r,ercv Mru,ee Krngoo & anotner v Salarconl Lrmrteo d anotner lzurb] .KLK

htlp./tu'r..r,v.ker1r1nlaw nrn - p)/\D 2/12





The petitioners maintain that the music copyright society of Kenya was deregistered in2o11. The 1"trespondent breached the petitioners' constitutionally guaranteed intellectual property rights. The 1.trespondent failed to engage artists in the control 
-rio 

oi.tribution of the royalties inform of publicparticipation and this is a brtlach of constitutional national_values and principals. The petitioners are notmembers of clr/os ancj do not intend to join any one of them. The caller ring back tones are in thecategory of the performance rights for which the clvos are not allowed to handle. The 1.r respondent,sdecision to channel the royillties through cl\40s is ill motivated and is intended to cause a breach ofcontract between the artists and their contracted PRSPs. The cMos are ill equipped to deal with digitalcontends and are not licensed under the Kenya Information communication Act cap 411A to handledigital contents such as the Skiza Tunes contents. The 1!r ,;;;;;;;i,s act of entering into anagreement with third parties is forcing the artists to become members of the cMos and is a viotation oftheir rights provided under Article 36 of the constitution. Their rights risk being infringed as a result ofthe implementation of the agreement between tl.'e r;t r""pondent and third parties.

It is contended that the 1"t respondent purports to be enforcing section 30A of the copyright Act cap 30of the laws of Kenya and allied amendments brought in through statute Law (MiscellaneousAmendments) Act' of 2012' The said ur"noruni*; not subjecteo to public participation in totalcontravention of Article 1 1B of the constitution. stakeholders' views especially those of the artists werenot sought before the amendments introducing section 30A were enacted. According to the petitioners,unless section 30A of the copyright Act is itruck down, its continued use and implementation willcontinue perpetuating infringermenttr artists' constitutional rights to their inteilectuat property rights. Theaffidavit of Mercy Munee Kinr;'oo explains the petitioner's case in those terms. lt is upon that basis thatthe petitioners are seeking th,g orders stated herein above,

Miss Ruto' counsel for the petitioners relies on the case of RoBERT N. GAKURU & oTHERS VGovERNoR KTAMBU couNTY & 3 oTHERS [2014) eKLR. The court hetd that pubtic participationought to be real and not illusory and ought not io be treated as a mere formality for the purposes offulfilment of the constitutional iictates. counsel also maintain that the petitioners have their dulylicensed Premium Rate service Providers. They have signed agreements with pRSps on how theirrespective exclusive right in their musical works have to be handLd and how royarties are to be paid.since 2008 their royatties have been paid through the pRsps.

rbd{_ano 2dlnteresledp;rrties, case

The two interested parties filed an application dated 7.4.2016 seeking to be enjoined as parties to thissuit' Their request was granttld' They filed two affidavits in support of the petition. Their counsel N/rs.Kipsang filed her written submissions in support of the petition. The inteiested parties maintain thatthere was no public participation in the enactment of section 30A of cap 130 through the statute Law(Miscellaneous Amendments) Act, 2012. Article '10 of the constitution recognizes national values one ofwhich is public participation when legislation is being enacteo. Article 27 of-the constitution provides forequal treatment of all persons and that every person is equal before the law. Article 35 provides for therights to access information while Articre iia emphasizes on public participation in the legislativeprocess.

According to the two interestecl parties, public participation is at the core of the legislative process with amandatory requirement that stilkeholders and interest groups be involved where substantive.contents ofthe proposed legislation are debated. counsel ror-tne two parties rely on the case of R.BERT

ruercy lvru.ee Krngoo & anorner v SaTaacom Llmrteo & anotner lzulbJ eKLt(
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"That public participation ought to be real and not illusory and ought not to be treated as a merefo rm a I ity fo r t h e purposes of fu tfi r t i n g c o n sti tuti o n a r d i ctate s. ..,'

The statute law miscellane'cuS offiendment Act, 2o12 was presented before parliament for the firstreading on 19'12'2012and proceeded for its second reading on the same day. The third reading wasdone on 21'12'2012' The liaw was assented to on 31 .12.2012. The Act contain several amendmentsand was passed within such a short time. The petitioners harre therefore established a prima facie casethat there was no public participation in effecting the amendments to section 30A of the copyright Act.Counsel maintains that the clispute herein is not ies judicata since Nairobi High court petition No. 317 of2015 only dealt with the issue of the constitutionality of the effects of section 30A but the legality of lneprocess was not considered. The issue of public participation was not dealt with in the Nairibi petition.Further' the learned judge rr:liecl upon the decision of a canadian case which has since the deiivery ofjudgement in Petition No. 317 of 2o1s been overturned on appear.

Ihel$ Respondent's Casq

Ms Muriu, Mungai & co. Advocates appeared for the 1"t respondent. A replying affidavit sworn by DanielNdaba on7'9'2016 was relied upon. According to the 1't respond"nt iii. ir,. registered proprietor ofskiza Tunes platform' This is a platform that enables telephone end users to select and download ringback tones to their phones. The ring back tone is personalized by the recipient of a call so that all hiscallers will hear the ring tone instead of the standard ring tone bought with the phone. The 1"trespondent entered into an agreement with the Kenya Association or ruusic producers (KAMp),Performance Rights society of Kenya (PRlsK) and the tvusic copyright society of Kenya (MCSK) whoare all cMos licensed under section 46 of the copyright Act by the r<enya copyright Board (KEcoBo)to collect license fees and distribute royalties in the iespective categories in which they are licensed.

It is the 1't respondent's case that the agreement it signed with the three CMOs is in line with therequirement of section 30 A of the copyright Act which rJquires that rights users pay a single equitabteremuneration to performers and producers of sound recordings orereo to the public. The section ismandatory and all payments have to be made to the cMos and no one else. The petition herein is resjudicata as the issues being raised were determined in Nairobi High court constitutional petition
NUMbET 317 Of 2O15; XPEDTA MANAGEMENT LIMITED & 4 oTHERS V ATToRNEY GENERAL & 5OTHERS [2016] eKLR.

To the 1't respondent the petition raises three issues to be determined by the court, namely whether thepetition is res judicata, whether there was lack of public participation in the enactment of the statute Law(Miscellaneous Amendments) Act, 201 2 and whether section 30A of the copyright Act violates ffrepetitioners' rights under Artic;le 36 and 40 of the constitution. Lasfly, whether the reliefs sought shouldbe granted.

on the issue of res judicata it is stated that the petition is res judicata. section 7 of the civil procedure actprovides as follows: -

"No court shall try any suit or rssue in which the matter directty and substantiallyin rssue hasbeen directly and substanfia lty in issue in a former suit between the same parties, or betweenparties under whom they or any of them claim, litigating under the same tile, in a courtcompetent to try such subs equent suit or the suit in which such issue has been subsequenlyraised, and has been hearcr and finarty decided by such court.,,

ln the case of THERESA cosrABlR v ALKA RoSHANLAL HARBANSLAL SHARMA &AN.THER

[4ercy rvrunee Klngoo t9. anolner v uaTaflcom Lrmlleo & anotner lzu.r b,] eKLK
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luercy tvtlrnr3e l1il]goo & anolner v Salaflcom Lrmrteo & anotner lzu1bl eKLH.

[2015] eKLR the Court of Arppeal expounded on section 7 of the Civil procedure Act in the followingwords: -

""' section 7 aforesaid raise four pre'regursifes to be met for a matter to be deemed res judicata.rhese were defined in the case of lJhuru Highway Development Limited v centrat Bank of Kenya& 2 others [1996] eKLR to mean that there has fo be..

1. A previous suif in which the same matter was in issue

2. The parties are the same or titigating under the same tiile

3- A competent court hearr! the matter in rssue and determined

4. The rssue has been raised ance again in a fresh suit.,,

According to the 1't respondent the petitioners have conceded that they contracted Liberty AfricaTechnologies in the management of their artistic rights as indicated in their petition and supportingaffidavit' Liberty Africa Technologies Ltd was the 2n; petitioner in Nairobi petition No. 31 I of zo1s. ltbrought the suit on its own behalf and on behalf of 5,000 of its members. The court delivered itsjudgment on 1 1 '5'2016 and held that section 30A of the copyright Act is constitutional. No appeal hasbeen filed against that decision. Therefore, Liberly Africa represented the interests of the petitioners inthc NAiTObi SUit. COUNSEIS TEIY ON thE CASE Of JOHN NJUE NYAGA V ATTORNY GENERAL & 6OTHERS (2016) eKLR. The court had the following to say on res judicata: _

"... makes conclusive a final judgement between the same parties or their orivies on the sarnelssue by a court of competent jurisdiction in the subject matter of the suit. Further that "a-persoa

It is further contended that the petitioners herein were aware of the Nairobi petition and could haveapplied to be enjoined in the Nairobi petition. Liberty Africa argued that section 30A of the copyright Actwas unconstitutional and opposed its application in the payout of royalties to CMos. The currentpetitioners also think that the section is unconstitutional. The issues are suustanti"il;il;# as tneyrelate to section 30A of ther copyright Act. Reference is made to the case of JoHN FL.REN.EMARITIME KSERVICES LTD &ANOTHER V CABTNET SECRETAY FOR TRANSPORT ANDINFRASTRUCTURE & 3 OTHERS [2015] eKLR where the court stated as follows: -

"Res judicata based on a cause of action, arises where the cause of action in the latterproceedings ,s identical to that in the earlier proceedings, the latter having been between thesame parties or their privies and having involved the same subject matter. Cause of action res

earlier proceedings. ln suc:h a case, the bar is absolute unless fraud or collusion is alleged.,'

The l"trespondent submit that a law may be declared as unconstitutional if either the constitutionalprocess was not followed or even where the process was followed, the implementation, application oreffect is unconstitutional. Liberty Africa challenged the law but its petition was dismissed. The petitionherein is therefore res judicerta and the courts should not be called upon to dwell on issues that havealready been dealt with by a similar courl taking into account the fact that the courts are already cloggedand ovenvhelmed by the nunrber of cases pending determination.
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Mercy tuunee K.ingoo & anotner v Sarancon] Ltmtteo & anotner [zu-t bl eKLK

It is submitted that the burderr of proving whether there was public participation or not lies with thepetitioners. This was held in the case of sAMow MUMTN MoHAMED & g oTHERS V CABINET
SECRETARY, MINISTRY OF ITNERRIOR SECUTRTYAND CO-ORDINAT|N & 2 oTHERS t20141eKLR where the court stated. -

"This ernerges from a

presumed to have been done righily and regularly. So, the
and credible evidence of the pubtic authority's departures

petitioner must set ouf by raising firrn
from the prescriptions of the law.,,

The process of enacting legislation is quite clear. The bills are published before they are debated inparliament. The bills are also subjected to the committee stage where members of the public are invitedto give their views. The allegations of lack of public participation are hollow. parliament followed itsstanding orders and the petil.ioners have not proved that there was no public participation. Counsel
relies on the case of LAW soctETY oF KENYA v ATToRNEY GENERAL & 2 oTHERS (2013) eKLRwhere it was stated that: -

"The burden of showing that there has been no pubtic participation or that the level of pubticparticipation within the process does not meet the constitutional standards is on the petitioner.,,

According to the 1't respondent there was no violation of the petitioners' rights under Article 36 and 40of the Constitution. The petitio ners are not saying that they have been denied their royalties paid toCtMOs. They have not also al leged that the CMOs have insisted on membershi p fls a prerequisite to thepayment of royalties paid to thre cMos by the 1"t respondent. what section 30A has done is to illegalize

There has been no infringement of thepetitioners' intellectual property rights. The agreemen ts entered between the 1't respondent and theirCIVOs are private between those parties and the petit ioners are strangers thereto. The petition lacksmerit and cannot be granted

!d Respondent's Case

The 2nd respondent filed grourrds of opposition on 2.8.2013. lt is indicated that the petition is res judicata
as a decision was made in Nairobi Petition No. 317 of 2015 (supra). The petition is therefor" ."rnolt*"and an abuse of the justice system. lt is also stated that the relief sought by the petitioners are in itselfunconstitutional as the petitiorters' rights should not inter-fere with the rights of otf,u,. artists who ought toenjoy the fruits of their judgrnent in Petition No. 317 ot 2o1s. seition 30A of cap 130 does notcontravene Article 36 of the constitution. Parliament discharged its constitutional mandate by enactingsection 30A of the Copyright Act.

IMr' Waigi Kamau, State counsel, submit that the issue for determination raised by the petition involvesthe constitutionality of section 30A of the copyright Act. All the issues being raised were dealt with bythe Nairobi Petition' The Nairobi High court analysed all the challenges bro;ght against section 30A bythe petitioners in that suit and dealt with them. Mr. waigi submit that the issues being raised have beensettled' The only new issue involves public participation. Article 10 and 11g of the Constitution onPublic participation were duly complied with. There is no infringement on the petitioners, constitutionalrights.

3d :nd 4hlnteresled_paltics' C as e
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Mercy ivunee Krngoo d anotner v Salancom Lrmrteo & anolner lzu.r b,J eKLK

The two parties filed an application dated 19.4.2016 seeking to be enjoined as interested parties to thissuit' This court issued interim orders which stopped the release of the royalties by the i.f r;;;ondent.The two interested parties s;ought to have the royalties released by the'1't respondent. They filed areplying affidavit opposing the petition sworn by Peterson Ngethah ditninli on q.s.zO16. They contendthat the petitioners have not annexed their purported agreements with pRSps or provided any proof thatthey have been receiving rc,yalties from the 1't r".pondunt. collection and distribution of performers,royalties including those accruing on Skiza Portal runes is a preserve of collectingsocieties/Management organizations as licensed by KECoBo pursuant to section 5 (b) and 46 of thecopyright Act' The interesterd parties aver that they are not opposed to the petitioners,, contention thattheir royalties accruing on sl<iza Portal be paid to them through pRSps. All what they have opposed tois the petltioners" allegation that all artists whose musical works are on skiza portal appointed pRSps
and that they should be paid through PRSPs. Their demand on the mode of payment should be limitedto them only and should not be applied to other artists.

Analysis and Determination

The petition raises the following issues: _

i. Whether the petition is res.iudicata.

ii' whether the amendment c'f the copyright Act and introduction of section 30A observed the principlesof public participation or whether section 30A is unconstitutional.

iii. Whether the reliefs soughl itroutO be granted

Whether the Petition is res iudicata

The respondents maintain that the petition is res judicata. The basis for this is that there is the judgmentin Nairobi Petition Number 317 of 2015 where the issue of {he constitutionality of section 30A of thecopyright Act was determined. lt is further submitted that the parties in that petition are similar as thepetitioners were represented by Liberty Africa Ltd.

I have had the advantage ofreading the judgement of t\4umbi Ngugi J in Nairobi petition No. 317 of2015' The issues for determination in that petition were whether the 
"orrt 

nuJlrriroj"ii", ioi"",. *","petition, whether section 30A is unconstitutional and a violation of the petitioners, rights under Articles36' 40 and 47 and whether the 3'd, 4th and Sth respondents in that petition were exceeding their mandateunder section 30A of the Copyright Act in collecting royalties from users. The court summarized itsfindings as follows: -

i' secfion 30A of the copyright Act does nof violate the petitioners" freedom of assocra tion. Thisis in light of the fact that there is no requirement for any artist to become a member of a cMo inorder to receive remuneration for the ,se of copyrighted works.

ii' section 30A of the copyright Act does not violate fhe intellectual property rights ofpetitioners' lts only requirement is that there shoutd be cottective management organizationswhich collect royalties for use of copyrighted works and distribute such royalties to thecopyright holders;

iii' No violation of article 47 of the constitution has been demonstrated. However, KECOB, hasthe statutory duty to ensurer that collective management organizations account to members and

hl tp :,//vt ww. ke nJ/alaw. org - p a g e 7./1 i)
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N4ercy rvrunr?e Krngoo & anotner v uaTanccm Lrmrleo a!, anotner [;zulbl eKLK

non-members whose royalties they coltect, and remit such royalties fo the rights holders.

Section 30A of the Copyright Act provides as follows: _

(1) lf a sound recording is pubrished for commerciar purposes or a reproduction of suchrecording is used directty for broadcasting or other communication to the public, or is publiclypertormed, a single equitable remunera tion for the performer and the producer of the soundrecording

the oerformer.

(2) lf a fixation of a performance is pubtished for commercial purposes or a reproduction of afixation of a pertormance is used for broadcasting or other communication to the public, or ispublicly performed, a single equitable remuneratioi to, the performer shall be paid by the user tothe collective management organization.

(3) The right of equitabte remuneration under fhis secfi on shall subsist from the date ofpublication of the sound rercording or fixed pefiormance until the end of the fiftieth calendar yearfollowing the ear of publication, provided the sound recording or fixed performance is stilprotected under secfion 28 and 30.

(4) For the purposes of fhis secfio n, sound recordings and fixations of pertormances that havebeen made available by wire or wireless ,neans in slch a way that members of the public mayaccess them from a place and a time individuatty chosen by them shal be considir"d u, if theyhave been published for commercial purpo.ses.

ThC COUTT Of APPCAI iN thc CASE Of COUNTY GOVERNMENT oF NYERI & ANoTHER V GE.ILIAWANGECHT NDUNGU t201Sl eKLR hetd as foilows. _

"the cardinal rule far construction of statute is that a sfafufe should be construed according tothe intention expressed in the statute itself.,,

Halsbury's Laws of England 4th edition Vol 44.states the following on interpretation of statutes:

"lt is one of the tinguistic canons applicabte to construction of legislation that an Actis to beread as a whole, so that an enactment within it is to be treated not as standing alonebut asfalling to be interpreted in its context as part of the act. rhe essen ce of construction as a wholeis that it enables the interpreter to perceive that a proposition in on part of the Act is byimplication modified by another provision elsewhere in the Act...,,

section 7 of the civil Procedure Act prohibits courts from hearing disputes which have already beendetermined by other courts. Once a pronouncement has been made on an issue, then the same shouldnot be the subject of litigation before another court and between the same parties. The finaldetermination in Petition No. 317 of 2015 does not make any pronouncement on the constitutionality ofsection 30A of the copyright Act. The court held that the section did not violate the petitioners, rights. ltcan well be concluded that it was determined that section 30A is not unconstitutional. However, thatdetermination is in relation to the parties to that petition as well as the core issue as to whether thesection violates freedom of l\ssociation under Article 36 of the constitution. That issue was determinedin Petition No' 317 0f 2015. ln the case of zuRtGH |NSURANGE COMPANY pLc v coLtN RICHARD
120111EWCA ctv 641, the c;ourt explained the principal of res judicata in the following terms: -

hltp://wwtu.kenyalavt. org - page 3/1 3
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Mercy tvtun€)e Klngoo & anolner v Salancom Lrmrleo & anolner lzutb] eKLK

"Estopple by res judicata, ar estoppel by record, is a manifestation of the principle that judicial
decisions once made must be accepted as finat and are not open to challenge. Ultimately, itrests on a rule of policy that it is in the public interest for th ere to be finality in litigation, but ita/so susfains an important principte that decisions of compe tent tribunals must be accepted asproviding a stable basrs far future conduct. The La tin word "res judicata,' mean simpty "a thingj u di c i a lly determ i n ed.,,

as "t'ssue estoppel" The fact that an order is made by consent does nof in my view prevent itfrom giving rise to an estoppe/ by record, provided that the na ture of the order ls such that itwould otherwise have that effect.,'

It/y view on the issue of estoppel is that where the dispute involves interpretation of a statutory provisionwhich is alledged to be in contravention of the Constitution, similar cases can be brought to court butbased on a different dimension. A petitioner can say that a certain provision of a statute isunconstitutional as it violates a certain Article of the constitution. That dispute can be determined butanother party is not barred from asking the same court to declare the same statutory provisions asunconstitutional as it was prassed without public participation or that it violates another Article of theconstitution' ln other words;, res judicata cannot be applied generally in relation to interpretation of theconstitution or a statute. T'here is also the simple raci tnat one judge can declare a certain statutoryprovision as unconstitutional while another judge declares the same provision as constitutional. ln sucha case, res judicata cannot apply. A good example is the issue relailng to section 40 (3) of the county
GOVETNMENTS ACt, 2012. IN thE CASC of STEPHEN NENDELA V couNi ASSEMBLY oF BUNG.MA &4 oTHERS l2o14l eKLR -Justice ruaueya declared that section as unco"Jir,i#r-' .f,,L',"f'rrr",ongoya dealt with the same issue in two case namely GEoRGE MATNA KAMAU V COUNTYASSEMBLY OF MURANGA & 2 OTHERS [2016] eKLR and RICHARD BWOGO BIRIR V NAROKcoUNTY GoVERNMENT & 2 oTHERS l2o14l " xln. The judge did not dectare section 40 (3) of thecounty Governments Act as unconstitutional. I also dealt with the same issue in the case of AMINARASHID MASOUD V THE GOVERNOR, LAUMU COUNTY & OTHERS Malindi Constitution petition
No' 10 of 2016 and I held that section 40 (3) was not unconstitutional. All these cases were based onsimilar facts and involved the constitutionality of section 40 (3) of the county Governments Act. TheRIGHARD BWoGo BIRIR GASE ended in the Court of Appeal (Nyeri Civit Appeal No. 74 ot zo14\.The Court of Appeal did not deal on the issue of the constitutionatity of the section.

The petitioners herein were not parties to Petition No. 317 of 2015. The contention that they wererepresented by their Premium Rate Service Provider - Liberty Africa Technolog;", lil - ;;no"t'stano.That parly litigated on the prosition of a Premium Rate Service provider while the petitioners are artists.The freedom of association of the PRSPs is different from that of the artists.

I do find that the petition is not res judicata. The petitioner"s can challenge the provisions of Article 30Aon the grounds that it was passed without public participation or that it violates their constitutional rights.They can also challenge the section on the ground that its implementation is leading to infringement oftheir constitutional rights.

Section 30A was brought in through the statute Law (Miscellaneous Amendments) Act, 2012. The 1rrand 2nd interested parties submitted that the Statute Law (tr/iscellaneous Amendments) Act, 2012 wasintroduced in parliament on 19.12.2012 for the first reading. lt went through the second reading on thesame date and was referre'l to the relevant committee. lt was brought back to parliament on 21.12.2012

ht t p : /iwtuw,. ke rrS, al aw. o rg - pa g e 9/1 3
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for 3'd reading and was passed. lt was assented to on 31.12.2012. the Act covered several otherstatutes and its preamble indicate that it is "AN AcT oF PARLIAMENT TO MAKE MINORAMENDMENTS To STATUTE LAW"' The amendments on the Copyright Act related to section 1S thatwas deleted, section 30 had some amendments, section 30A was introduced, sections 36 and 42 werealso amended.

The petitioners contend that there was no public participation before the introduction of section 30A. lt isalso deponed that the stake holders were not involved. ordinarily, a statute Law (Miscellaneous
Amendments) Act tarould only deal with minor amendments to certain statutes. Such amendmentsinvolve rectification of drafting mistakes or delating provisions which have been affected by other newlegislation among others' There would be no need for extensive public participation if the intention is todo minor amendments as the same Act suggests.

However, where the new inrtroductions alter the original Act to a great extent and introduces newsubstantirre provisions that were not in place before, ihen such amendments ought to be subjected topublic participation. of late, parliament has made drastic amendments to old statutes through 1.reavenue of statute Law (t\4isr:ellaneous Amendments) Act. A case in point is the amendment of theJudicial service Act and introduction of a requirement that three names for the position of the chiefJustice and Deputy chief Jus;tice be forwarded to the president for him to appoint one nominee for eachrespective position in place of the original position which required that only one name be fonrrarded bythe JSC' The amendments urere done through the statute Law (Miscellanetus Amendments) Act, 201s.The same Act introduced drastic changes to the Employment and Labour Relations Act, theEnvironment and Land court Act, the ,High court (organization and lVlanagement) Act and theMagistrates' court Act. There could be some form of public participation white ,r;i;;;" il*t ,-;;(lMiscellaneous Amendments) Acts but a great deal of consultation is required.

The issue of public participation has been litigated upon in several forums. Unfortunately for this case,the report of the relevant parliamentary committee was not brought to the attention of the court for it toknow what transpired when the bill was referred to the committee. we can make presumption that thecommittee called for memorelndums and comments in relation to the proposed amendments on all theaffected statutes- Article 10 (2) (a) on National Values and principles of Governance calls forparticipation of the Kenyans in all spheres of life. similarly, Article 118 calls for parliament to conduct itsbusiness and the business ol'its committees in an open ,unnur. and facilitate public participation.

ln the case, of LAW soclETY oF KENYA v ATToRNEv GENERAL AND THE NATI.NALASSEMBLY (2016) eKLR, the court had this to say on pubric participation: _

""' the law is not that all persons musf express their views or that they must be heard or that thehearing must be oral' similarly, the law does not require the proposed tegistations be brought toeach and e very person wherever that person might-be. what is required is that reasonable stepshe taken to facilitate the said participation-...,,

It is not expected that all Kenyans will participate in the enactment of legislation. lndeed, ourrepresentative democracy w'hereby each constituency elects a member of parliament each year torepresent the residents of a particular constituency implies that Kenyans are fully represented in thelegislative process. However, by enacting the 201b constitution, Kenyans still felt that they should beengaged once again when parliament is conducting its affairs. That is why Article 1 1g was placed in theconstitution' such Article calls for engagement with the stakeholders of each particular sector affectedby a specific legislation whenever such legislation is amended or where a new legislation is enacted.The stakeholders af'fected by the copyright Act includes all Kenyans generally and in particular the

Mercy lvlt.il'lee rrlngoo & anolner v satat'tcom Ltmtleo & anolner lzutbl eKLK
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producers, performers, artists, mobile phone operators, broadcasting corporations among others. Thereis no evidence that the stilkeholders were engaged before the introduction of section 30A of thecopyright Act' The section is not a minor nmenoment. lndeed, if the contentions of the 1.tand 2ndinterested parties on the timelines taken to pass the bill it will be noted that there was no time for publicpafiicipation' The committee only had three days from 1 g.12.2012 to 21.12.2012 to present the bill backto parliament. That period was not sufficient to engage the stakeholders.

The use of collective manag,ement organizations to receive royalties seems to be the core issue whichled to the dispute' Prior to this, the petitioners had contracted a premium Rate service provider tornanage their affairs including the collection and disbursements of the royalties. The position prior to theenactment of section 30A s'eems to be that each artist was represented by a premium Service RateProvider' These providers were not licensed as cl\4os. section 5 of the copyright Act provides forfunctions of the Kenya copyright Board, KCoBo. one of its functions under section 6 (b) is to licenseand supervise the activities of collective lt/lanagement societies as provided for under the Act. section46 (5) of the Act states as follows.

"The Board shatt not approve another collecting society in respect of the sar??e c/ass of rightsand category of works if there exrsfs another-cotlecting society that has been licensed andfunctions to the safisfactlo n of its members.,,

It is clear that only one collecting society can be licensed in respect of the same class of rights orcategory of works' section 30 (3) recognizes a performer's right io enter ,.1"1'ilro]"n 
"*nir,zationand appoint a representativ':. section 30A calls for payment to producers and performeis of the singleequitable remuneration through the respective collective Management organizations and theremuneration shall be paid by the user to the clvo. The remuneration shall be shared equally betweenthe producer of the sound recording and the performer.

on the issue of public partic;ipation before the introduction of section 30A, it is my finding that there wasno public participation' The stakeholders were not engaged. The section does not introduce minoramendments to the Act and ought to have been subjectlo to pubric participation. The assumption wasthat the amendments on ther affected statutes were minor. However, drastic changes were made to theCopyright Act.

I do reiterate that the dispute herein relate to the point of payment for royalties earned by the artists andother produces through the Skiza Tunes. According to the petitioners, they are satisfied with theircurrent arrangement with the Premium Rate Service Providers (pRSps) who are licensed by thecommunication Authority of Kenya. They were not involved in the change of paying point from thePRSPs to the collective Management organizations (clrros). I do agree-*itn 11.," findings of JusticelMumbi Ngugi that there is no requirement for any artist to become a member of a cMo in order toreceive remuneration for thei use of copyright works. section 30A does not make it mandatory for the 1"rrespondent to channel the rroyalties only through the cMos. The argument that it would be difficutt todeal with each individual artist is not tenable Ls the 1't respondent has been paying dividends to itsshareholders through their mobile phones. Further, the i.i-;";;;;;'has over twenty millionsubscribers and is able to manage all their affairs which are not limited to phone calls but include m-pesatransactions' purchase of bundles, accumulation of points through the use of phones, use of internet andcrediting airtime' The 1't respondent's^technology is quite advanced and has been of great service toKenya' Between 2013 and 2015, the 1'r t"tponj"nt nas oeen paying the royatties through the pRSpsand has not been charged in curt for violating the law.

I do not agree with the position taken by the 1't respondent that ail the royalties have to be paid through

lMercy lvlllnee t(.rngoo & anclner v ualancom Lrmrieo rx ?hother lzu-r b] eKLK
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the clvos' The 1't respondernt was a party in Nairobi Petition Number 317 of 201s. The court held thatit is not mandatory for the artists and producers to be members of the cl\Ios for them to receive theirremuneration for the use of their copyright works. The effect of that is that the cl\ros can only pay thoseregistered with them' since the PRSPs are also legally licensed, they can still continue to receive theroyalties of those artists rnrho are contracted with them. pRSps are not amorphous or illegalorganizations' section 30A of the copyright Act does not illegalize payment of royalties to any personother than c^/os' lf that is the case, then the section would be violating the petitioners, right of freedomof association as well as freerdom not to be compelled to join any kind of association. lf all royalties areto be paid through clvos, the effect would be that an artlt cannot receive his/her royalties until he/shejoins one of the three cMos. The dispute is about payment point and each artist should be at liberty tobe paid through the point of his choice. Receiving ioyalties for an artist who is not your member isunconstitutional' lt is therefore clear to me that the manner in which section 30A of the copyright Act isimplemented is unconstitutional. Artists who already have existing contracts with their premium Rateservice Providers are being called upon to abandon those agreements and join any one of the threecollective Management orgernizations. The right to choose where one's royalties are to be paid is beinginfringed' The 1't respondent, safaricom, insists that section 30A did illegalize payment of royalties toother organizations not regislered as clr/os. During the pending of the suit, over Kshs.200 million due toartists was being held as the l"trespondent insisted on releasing the money through the cMos.

The petitioners are seeking orders of injunction among other prayers. They contend that they are beingforced to get their royalties thrcugh the cl\4os yet the! have existing contracts with their pRSps. since2008 upto 2015, they ure-re rr;ceiving their royaities through their duly contracted pRSps. lt is clear fromthe stand taken by the 1't respondent that the petitioners-will not geitheir royalties until the same is paidthrough the cMos' lt is not <;lear to me whether any fees or charges are levied by the ctr/os. Althoughthey are described as non-profit making organizaiions, that does not mean that they are charltableinstitutions' They are private bodies. what would be the need of them receiving the royalties andthereafter passing the payment over to the artists without any fee. lf that is the case, which I find is not,then the royalties ought to ber paid directly to the artists without any involvement of the cMos.
I am satisfied that the petitioners lrave established a prima facie case. They were not consulted whensection 30A of the copyright Act was passed. Their pie-existing contracts ,r. n"ing trampled upon. lt isevident that the l"trespondent is not th" only user of the petitioners'works. There are other mobilephone operators' There are also television and radio stations who could be using the petitioners,works' some of the users nray not be using the digitized ring tones but by the end of the day royaltieshave to be paid. r berieve those royarties are not paid through the three cMos.

I do find and hold that the petitioners' rights to associate with their pRSps are being infringed. Thepetitioners are involved in an industry which involves the youths as well as welt established artists. lttakes time' money and hard work to produce the artistic works. The law should not way-lay the artists atthe very end of the process and order them to receive their royalties through three collectivelVlanagement organizations. what is so specialwith these three organLations,, Such an arrangement istantamount to obstructing arr employee or anyone not to get his salary or payment through any otherbank otherthan the one preferred by the employer or paying body. Tl.ris is unconstitutional. The 2010Kenyan constitution has putnped fresh air and freedom into the Kenyan society. No Kenyan shouldhave his options of how he would like his payments to be made after his/her hard work limited to aspecific paying point' This arnounts to tethering one's freedom of association and right to choose whereto be paid and limiting such fundamental rights and freedoms to only three cMos is unconstitutional.That cannot be allowed in a riemocracy like ours based on equality, human dignity and the rule of law.

ln the end' ldo find that to the extent that section 30A of the copyright Act, cap 130 Laws of Kenya

viercy lvlun(le Kil](JOO & anotner\1 Salaflcom Ltmtteo & anolner [zu.l bJ eKLK
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Mercy rvrunee Krngoo & anolner v SaTancom Lrmrteo & anotner lzu1bl eKLK

limits the artists' right to choose how their royalties are to be paid, that section is unconstitutional as itseffect is to limit the petitioners' freedom of association. Further, taking into account the fact that section30A of the copyright Act was enacted without public parlicipation ano its effect is to be appliedretrospectively without regard to existing arrangements between artists and their contracted premium
Rate service Providers, that section is unconstiturtionar.

The 1"t respondent entered into an agreement in 2015 with the three cMos whose effect is to channeltheir royalties through those clvos. The 1"t respondenfs positon is that the agreement is a privatearrangement and the petitioners are strangers to it yet at the same time contends that section 30Aillegalizes payments to other institutions other ftran the three cMos. such arrangement isunconstitutional as it indirectly bind third parties who are not privy to the contract.

The upshot is that the petition datecl 21.3.2016 is merited as is hereby granted as prayed. The mannerin which section 30A is impk:mented is unconstitutional. An injunction shall issue in terms of prayers (a)of the petition' section 30A of the copyright Act is unconstitutionar as it was enacted without publicparticipation and it is being retrospectively applied. lt also limits artists, freedom not to be compelled tojoin an association of any kind as provided under Article 36 of the constitution. The petitioners are being

A[T*""r"1',:ffffiffii;;"T:irnn collective Manasement organization yet they have no deatinss

It is hereby declared that the august 2015 agreement between the 1't respondent and the cMos isirregular, unlaMul and infringes on the petitioners,constitutionar rights.

Each parly shall meet their own costs.

Dated and delivered in Malindi this 3'd November ,2016

S.J. CHITEMBWE

JUDGE

@tffiSHffi* while the design' s'tructure and metadata of the case search database are ricensed by -Kenya Law under a creative commons
AtlPJ,ffi,theteXtSofthejuJicialopinionscontainedinitl,"inthepublicdomainan-i?retreefromanycopyrightrestrictionS.

hltp ://www.kenyaiaw.org - t,age 1 j/l 3
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19th December 2017 /1v KEt,lYA

Mr. Michael Sialai Rotich, EBS

The Clerk of the National Assembly

Parliament Buildings

Harambee Avenue

Nairobi

Dear Sir,

RE: SUBMISSIONS ON THE COPYRI GHT (AMENDMEND BILL. 2017

Please refer to the above matter

lvlultiChoice Kenya hereby wishes to make formal representations to the National Assembly

on the Copyright (Arnendment) Bill 2017 and wishes to thank you for this opportunity to

comment on the Cop'yright Amendment Bill.

lntroduction

1.1 The generill object of the Copyright Amendment Bill is to expand the scope of

copyright protection, and also to expand the instances where use of copyright works

would not constitute infringement. A very welcome step is that the Copyright Bill

adds extensive protection in respect of broadcasts and signals, and provides for

liability of lnternet Service Providers (lSPs) in certain circumstances. lt also has

extensive provisions relating to the functioning of collective management

organisations.

12 Whereas there are many positive amendments in the Copyright Amendment Bill, ,

there are some specific issues that we would wish to comment on with a view to

adding value to the provisions contained in the Bill.

1.3 The issues we will comment on are the following

I
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1.3.1

1.3.2

2. Piracy

2.1

Concerns about piracy and specific proposals on how it can be dealt with

even further in the Bill; and

Concerns about unintended consequences of some provisions in the

Copyright Amendment Bill.

Piracy entails the unauthorised access, use and reproduction of another's work. lt

can take many forms and involves, amongst others, the following:

2.1.1 Unauthorized interception, decryption and retransmission of encrypted

broadcast signals to-

(a) multiple customers of commercial broadcasters (licensed or

unlicensed) on cable, IPTV, or satellite networks; or

(b) multiple dwelling units by apartment building managers, as part of

their building management business.

2.1.2 Unauthorized interception, decryption and public exhibition of encrypted

broadcast signals, in public commercial venues such as restaurants,

bars, hotels, and members'clubs.

2.1.3 Unauthorized distribution and retransmission of broadcast signals

(whether encrypted or free-to-air) on other platforms on a commercial

basis, for example on the open lnternet to increase traffic to and through

online websites to increase advertising revenue or for payment.

2.1.4 Selling, advertising, and distribution of illicit devices or software to

circumvent encryption measures to access TV services without

permission or payment

2.2 There are several types of online cyber-piracy, for example-

2.2.1 live lnternet streaming of unauthorised content without downloading the

illegal content,

2
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2.2.2

2.2.3

2.2.4

live broadcast, via lnternet Protocol Television (IPTV), of unauthorised

content without downloading the illegal content;

delayed lnternet streaming of unauthorised content without downloading

the illegal content,

downloading of copied broadcasts (movies, series, documentaries or

Sport); and

2.2.5 copying and distribution of movies and TV series;

which content is, in most instances, acquired through unauthorised access to the

broadcast signals of legitimate licensed broadcasting service providers.

2.3 Different websites make use of the above types of online cyber-piracy, including -

2.3.1 stneaming sites, which allow people to view unauthorised content on

demand. These websites may stream directly or provide links to content

hosted on other websites;

2.3.2 cyberlocker sites, which offer fast, convenient and anonymous storing

and distribution of content which can be downloaded or streamed;

2.3.3 peer-to-peer sharing networks which allow the sharing of files among

peers. Most peer-to-peer sharing networks are set up to ensure that files

downloaded by individuals are also uploaded onto the sire, so that any

downloading of content by a member automatically results in the

distribution on that content to others;

2.3.4 linking websites, which collate thousands of links to pirated content often

stored on external cyberlockers; and

2.3.5 torrent websites which make use of BitTorent technology to enable

speedy distribution of large files (such as pirated movies and music) over

the lnternet.

Cost of Piracy

When broadcasting signals or audio-visual content is pirated, it results in revenue

losses across the entire TV content distribution chain from the content producers to

the TV platform companies.

3
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2.5

2.6

2.7

2.8

Television content, whether on free-to-air or subscription platforms, has a cost to

produce the same. Artists, performers, writers and producers of TV content earn

their living by being creative and charging broadcasters for the right to show their

content.

Licensed broadcasters make significant investments in the acquisition or licensing

of programming from third parties, which they arrange and package with their own

content in creating their programme schedule. Licensed broadcasters also invest in

the equipment and infrastructure required to transmit that schedule as an electronic

signal. They also make significant investments in marketing their content to

increase viewership of their content. lf financial returns are diverted to signal and

content pirates, then it becomes difficult for a licensed broadcasler to continue to

make these significant investments.

The loss of licensing revenue for broadcast programming does not only negatively

impact the broadcaster, but also everyone else in the supply and distribution chain.

Revenues to writers, screenwriters, artists, actors, musicians and other producers

are reduced as a result of the decreased rivalry and demand for broadcasting

content which piracy causes.

Piracy in Kenya therefore leads to rising costs for independent producers all the way

through the value chain to platform providers and the end-user. Piracy also

damages the national objectives of governments, amongst others the:

2.8.1 investment environmenf - investors are reluctant to invest in countries if

they cannot earn a decent return because of competition from pirates who

have no costs;

2.8.2 creative environmenf - piracy impairs the development of indigenous

content production and job creation in the sector;

2.8.3 rule of law - pirates are usually not licensed and are broadcasting or

distributing content that has not been authorised for distribution in that

country;

2.8.4 government revenue - pirates don't pay taxes, which can amount in some

cases to millions of dollars. That's revenue that could be channelled by

government for schools, housing, health care or even encouraging further

groMh in the communications sector; and

4





2.10

2.8.5 growing the sector - broadcasters and independent producers in

developing countries are harmed the most by piracy as they don't have

the economies of scale of international broadcasters or distributors and

are heavily reliant on revenue generated by sale and the exploitation of

their intellectual property rights.

2.9 Piracy that impacts on the growth of creative industries, thus also impacts on the

economic groMh of Kenya.

Harm to Sport's Contribution to Kenyan Economy

Sport events are a critical part of the sports industry and form the backbone of their

contribution to the economy. There is tremendous economic activity around sports

events ranging from, amongst others, licensing, sponsorships, broadcasting rights

and advertising rights. Agreements are negotiated sometimes years in advance with

Leagues, Sports Associations, Clubs, broadcasters and advertisers to secure

investments. Digital piracy negatively impacts on allthose businesses.

2.11 The sale of broadcast rights represents a substantial source of revenue to the sports

rights owners who invest and distribute this revenue throughout their organisations,

from grassroots to professional leagues and clubs. lt is a core component of what

makes them sustainable. The live unauthorised streams of sports events globally

across the lntelrnet is therefore one of the most critical threats facings sports rights

owners currently. Sports associations and bodies receive no compensation from

any pirated re-broadcast of their events, whereas those providing the pirated live

data stream prcfit from advertising embedded in the website or the software client.

2.12 These free live streaming websites also cause harm to users and their devices.

lvlore than hall' of the streams provided by these free live streaming websites,

according to r,asearch conducted in 2016, plant malicious software on users'

machines through forced malicious ads and other deceptive techniques. The

research also noted an increase in sites requrring the users to install browser plug-

ins to watch the free steam, this software also allowed the hijacking or infection of

normally safe ruebsites that the user visits thereafter. For example, if a person

installs an exterrsion to watch a live stream of a sporting event and then visited

government or news websites aftenruard the installed extension could change the

5
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contents o1'those websites as they appear in the user's web browser so that they

include malicious links and advertising.l

2.13 This clearly indicates that the cost and issue of free live streaming goes beyond the

ability of current copyright legislation to deal with. ln fact, as the streaming is live

and no dovunload takes place to the hard drive of the user, in most cases a court

may deem that no distribution of copies of works took place. Another aspect to

consider is that as the main factor of a sport event is that as it is 'live' the damage

is suffered immediately upon the illegal streaming commencing and the proposed

takedown trrocesses s.358 of the Copyright Amendment Bill do not address this

harm as thery do not offer immediate relief from damage.

No obligation to block infringing content

2.14 Of concern is that s.35B of the Copyright Amendment Bill requires intermediaries to

take down content on their servers when valid take-down requests are received, but

it does not impose an obligation on them to block content on websites (local or

international) that collect, index and host torrents to pirated movies and TV series

or streaming; websites.

2.15 Essentially, this means that Kenyan law will have failed to keep apace of rapid

technological changes brought about through the lnternet leaving gaps in the law

that can be exploited to prevent prosecution. Traditional copyright law requires a

reproduction to have been made for violation to have occurred. ln the case of

steaming vicleo where no content is physically stored on the hard drive and content

is loaded directly and played from there in a buffered stream no reproduction or

copy is made, making it difficult to enforce the rights of the copyright holder.

2.16 It could be argued that Virtual Private Network (VPN) service providers and

suppliers of tunnelling software could be held liable for 'contributory infringement'

for facilitating access to copyright infringing material, but once again in the context

of streaming video, where there is no physical download to the end-users receiving

device, it may prove difficult to demonstrate copyright infringement. This has

resulted not only in the active provision or supply of technical methods to circumvent

1 "lts Free for a Rerason: Exploring the Ecosystem of Free Live Streaming Services"
https://zubairrafiquefiles.wordpress.com/2015/1O/flis ndssl6.pdf , accessed on 8 August
2017
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geo-blocking2, but also the rise of companies who offer these services for a fee. ln

Africa, Global SA3 has been operating since August 2013 offering Netflix and HULU

packages rvhich their website clearly indicates is "streamed straight out of the US

to your honre, office or wherever you are online".

2.17 There is dire need for legislation that would impose requirements on lSPs to co-

operate with rights-holders and government to police illegal file-sharing or streaming

websites and to issue warnings to end-users identified as engaging in illegal file-

sharing. This is an aspect that is not currently covered in, and we believe it needs

to be addressed in the Copyright Amendment Bill.

Flaws in takedown process

2.18 The Copyriglht Amendment Bill fails to address specific issues that may require

immediate action, such as live streaming of a live sport event. ln s35B(4) of the

Copyright Amendment Bill a 48 hour time limit is provided within which the ISP must

take down c,r block access to illegal content or information. As the window for live

events is usr.rally much shorter than 48 hours it is clear that the proposed Copyright

Amendment Bill takedown process cannot be the sole process available to deal with

piracy issues.

2.19 Thus, it is pr,:posed that the Bill should set out more specific notice-and-takedown

laws in the Eiill to address specific conduct where immediate action is required, for

example child pornography, terrorism related information and live streaming of

sporting events all of which clearly require a faster more immediate process to

reduce harm.

3 Proposed Amendment to deal with the issue of with live streaming

3.1 The Copyright Amendment Bill can play a critical role in dealing with the damage

that piracy has on local content industries and the economic contribution of sport

events by putting in place necessary safeguards such as imposing requirements on

lSPs to co-otrerate with government, law enforcement and rights-holders to block

illegal streaming websites. A very recent UK High Court decision in July 2017

2 1eo-blocking is a form of tr:chnological protection measure where access to lnternet content is restricted
based upon the user's geographical location. https://en.wikipedia.org/wiki/Geo-blocking
3 http .//www. g loba lsa. co. zalo n De ma n d TV. ph p
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allowed thr: English Soccer's Premier League to pre-emptively require that lSPs in

the United Kingdom (UK) block servers that are hosting illegal streams of its

matches. l'he order was put in place for the entirety of the 2017-18 Premier League

season which commenced on 11 August 2017. A similar order was obtained for the

final two months of the 2016-17 season allowing more than 5,000 server lnternet

Protocol (lF,) addresses to be blocked that previously were streaming illegal Premier

League content. ln doing so the English Premier League is protecting the rights it

sold to Sky and BT for more than fSbn to show live matches over three seasons. a

3.2 Accordingly, it is proposed that in order to allow pre-emptive blocking of servers

hosting illegal streams prior to a live event the owners of the exclusive copyright

may apply to the High Court for an injunction. We propose the insertion of a new

section 35Ct in the Bill as follows as follows:

"Order against lnternet Service Providers

35D Thr: Hiqh Court mav, upon application bv anv person who has reasonable

glqulds to believe that copyriqht is beinq or may be infrinqed bv anv person

situaterj inside or outside Kenva, qrant any relief, includinq urqent relief, which

it deems appropriate, includinq qrantinq an order requirinq -

(a) arry person who enables or facilitates the infrinoement of copvriqht. or

whose service is used bv anv other person to infrinqe copyriqht, to cease

such enablinq or facilitatinq activity or disable that person's access to its

service for the infrinqinq purpose:

(b) a1ly person who hosts or provides an online location. service or facilitv

sitr.rated inside or outside Kenya which is used by any person to infrinqe

cocyriqht or which enables or facilitates the infrinqement of coovriqht, to

disable access to such online location, service or facilitv as replaced,

anrended or moved from time to time; or

(c) _jrnv internet servic

bv anv person in order to access an online location, service or facility

situated inside or outside Kenya, as replaced, amended or moved from

Ume to time. wnicn is u

4 http://www.teleqraph.co.uk/technoloqy/20'l 7/07l27lpremier-leaque-lands-qame-chanqinq-
cou rt-order-war-illeqer l-stream inq/
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3.3

3.4

3.5

3.6

The implententation of the High Court Order in the UK was made possible by video

monitoring technologies used by the Football Association Premier League and

advances in the lSPs' blocking systems, which enable the blocking and unblocking

of lP addrr-'sses during the course of a match, in some cases using automated

technology systems.

It is counter.intuitive that one must go to court to order lSPs to block lP addresses

that are currently infringing content by live streaming or providing access to terrorist

information or malicious software or that facilitate cyber-extortion when in fact lSPs

are already able to use blocking systems and can easily acquire systems that

automate sr-lch a process. The protection of live content requires the takedown of

the infringing content as rapidly as possible.

We therefore further proposed that the Bill also requires Kenyan lSPs to put in

place an online tool (such as a web form) that will automate the removal of content

at a location specified in a notice filed on an urgent basis by a content rights owner

or the Kenya Police Service. For instance, YouTube's Content lD system provides

a model that allows verified copyright owners to remove material, rather than rely

solely on YouTube to do so. Such a system would allow for fast-tracked processing

of a takedorarn notice made under s35B of the ECT Act and/or the provisions of the

Biil.

We propose the insertion of a new section 35C(3) after section s35C(2) in the Bill

as follows:

"35C (ll) An lnternet Service Provider shall implement automated takedown

forms that allow-

(a) verrified owners of exclusive copyriqhts the ability to remove infrinqinq

reamrn data immedi

(b) gpecificallv desiqnated police officials the abilitv to remove terrorist

information or content that facilitates or incites criminal actions.

(2) The online automated takedown form must include, in addition to the

!n!e1B..t Protocol address of the allegedlv infrinqinq live streaminq data,

fields lbr the required information in s35B(2)."

4. Technological Protection Measures

9
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4.1

4.2

4.3

4.4

4.5

"TechnoloEical protection measures" is a term that covers many different types of

technologies used to control access to copyright content, or to prevent users from

copying protected content. Broadly speaking there are two types of technological

protection measures, namely access controltechnological protection measures and

copy control technological protection measures.

Access control technological control measures are technologies that are used by

copyright owners to control access to their content, such as password control

systems (e.9. password that limits access to content on a website or server),

conditional access systems (e.9. access is limited to pay television services or pay

video-on-demand services on terrestrial, cable, satellite or broadband platforms),

time access control systems (e.9. access controlthat disables access to rental films

a'fter 24 hour period has elapsed) or encryption measures applied to DVDS or blu

ray disks that can only be played on authorised devices.

Copy control technological control measures are technologies that are applied to

the copyright content itself which prevent, obstruct or restrict the copying or sharing

of that content, such as software locks which prevents copying of computer

program), r--ncryption measures stored on disk which prevent copying of content on

the disk, technology that locks documents so that they cannot be copied or a
technology that makes unauthorised copies of a film un-viewable.

There are some jurisdictions where due to exceptions or limitations on copyright or

'fair use' persons are allowed to remove, disable or circumvent copv control

technology, but there are almost never any circumstances where persons are

allowed to remove, disable or circumvent access control technology. There are only

two situations where one is allowed to remove, disable or circumvent an access

control technology that is when ordered to do so by a court or if permission has

been obtained to do so by the copyright owner.

The reason for that prohibition against circumventing access control being stricter

than copy control is that even if there is some content that is in the public domain

or which fetlls under allowed exceptions or limitations allowed within copyright law,

there is al:;o a great deal of content which is exclusive or privileged and which is

protected under law, i.e. the harm that is created by such an act would far exceed

the good. For example, a citizen can claim access to public information held by a

government department and an Access to Information regime is put in place under

which that citizen can apply to have access to such information, but the law would

10
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not tolerate that same citizen hacking the government password protected server

containing that information as it may also hold legally privileged or classified

documents to which they are not laMully permitted access to.

4.6 Technological Protection Ntleasures using both access control and copy control

technologiels are a critical tool used in the protection of copyright works and play a

vital role in enabling copyright owners (rights holders) to offer content to consumers

in many different ways and using many different digital platforms. Kenyan law

needs to p,rotect the right of copyright owners to use technological protection

measures to protect their works and circumvention of such technology must be

declared illergal.

4.7 ln this regard, the European Copyright Directives states

"Technological development will allow rightholders to make use of technological
measures designed to prevent or restrict acts not authorised by the rightholders
of any copyright, rights related to copyright or the sui generis right in databases.
The danger, however, exisfs that illegal activities might be carried out in order
to enable or facilitate the circumvention of the technical protection provided by
fhese nreasures. ln order to avoid fragmented legal approaches that could
potentia'lly hinder the functioning of the internal market, there is a need to
provide for harmonised legal protection against circumvention of effective
technol<tgical measures and against provision of devices and products or
servlces; to this effect.'6

4.8 EU member states must therefore provide adequate legal protection against -

4.8.1 the circumvention of any effective technological measures which the

pers,on concerned carries out in the knowledge, or with reasonable

grounds to know, that he or she is pursuing that objective; and

4.8.2 against the manufacture, import, distribution, sale, rental, advertisement

for s;ale or rental, or possession for commercial purposes of devices,

products or components or the provision of services which: (a) are

promoted, advertised or marketed for the purpose of circumvention of, or

(b) have only a limited commercially significant purpose or use other than

to circumvent, or (c) are primarily designed, produced, adapted or

5 Directive 2OO1l29lEC,cf the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society ('the
Copyright Directive")

6 Recital 47 of the Copyright Directive
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4.9

4.10

4.11

4.12

performed for the purpose of enabling or facilitating the circumvention of,

any effective technological measures.T

The Copyright Amendment Bill proposes amending s.38 of the principal Act to

achieve therse very same objectives by inserting subsection (1) that circumventing

a technical protection measure or manufacture or distrrbution of devices designed

for circumventing a technical protection measure is an offence. However, it also

provides in s.268 of the Copyright Amendment Bill that circumvention of

technologic;al protection measures shall be permitted in limited circumstances set

out in Second Schedule to the Act. However, the Copyright Amendment Bill then

does not sr:t out what these circumstances are.

ln approaching these circumstances, as indicated above both types of technological

protection measure are criticalfor the prevention of piracy, however, bearing in mind

that a different approach is followed internationally to exceptions and limitations to

copyright rvith regards to permissible circumvention there is merit in making a

distinction between copy control and access control in the Copyright Act. We

therefore propose that a definition be inserted in the Copyright Act that creates

scope for a distinction between these two types of technological protection

measure:

"technological protection measure' means any process, treatment,
mechitnism, technology, device, sysfem or component that in the normal
course of its operation is used to prevent or restrict acts in respect of a copyright
which are not authorised by the rightholder of any copyright, including, without
limitation, any access control or copy control measures."

To the extent that there are concerns that these technological protection measures

provisions would block lawful access to public interest information, voluntary

measures could be considered as contemplated in the EU Copyright Directive

described above.

ln our view, the only circumstance in which a technological protection measure

cirr:umvention device should be permitted to be used is (i) where the owner of the

technological protection measure has consented to that use; (ii) for the purposes of

lavu enforc;ement and (iii) where ordered by a court or the Tribunal in respect of

tec;hnologrT protection measures. We therefore recommend that the following

section bc' in the Second Schedule to deal with permitted circumstances of

7 Rrt 01t; and (2) of the Copyright Directive

L2





circumvention of technological protection measures as contemplated in s26B of the

Copyright l\mendment Act:

'E. Technological Protection Measures
(1) Nothing in this Act shall prevent an authorised State investigative, protective
or intelligence agency using a technological protection measure circumvention
device for law enforcement purposes.
(2) Sai,e for those persons authorised in subsection (1), any other person who
wishes to use a technological protection measure circumvention device must
obtain lhe written consent of the owner of the technological protection measure
in resp,ect of which the device is proposed to be used before doing so. Should
the owrrer refuse, unreasonably, to grant consent to the use of the device in
the manner aforesaid, that person may apply to the Copyright Tribunal for an
order that he or she be permitted to use the device in relation to the
technological protection measure work and Copyright Tribunal may, if it is
satisfie,J that the device is intended to be used so as to enable the person to
perforrn an act in relation to the technological protection measure work which
is pernritted in terms of this Act, grant such an order on such conditions as it
deems fit."

4.13 lf the route we have suggested in our proposed amendment above is followed,

persons who believe they have right to access in terms of exceptions and limitations

in the Copyrr,ght Act will be able to raise their issue with the Tribunal.

5. Unintended l3onsequences

s35 on infrirrgement is amended by the insertion of s35(2A) to provide that the

broadcasting of a sound recording in whole or in part either in its original form or in

any form recognizably derived from the original without the consent of the producer

is an infringement of the producer's rights. This does not take into account the

nature of a broadcaster that acquires complete channels and has no control over

the content on the channels, and is therefore not in a position to obtain a producer's

consent.

5.2 s3BA introduc;es offences by body corporates and deems a principal officer guilty of

an offence. This purports, therefore, to make any principal of such juristic person

guilty of trans;gressions of the Act unless that person can show that they did not

know the offence had been committed or, knowing that it was to be committed, tried

to prevent it. l-his is not in line with the presumption of innocence in Article 50(2)(a)

of the Constitution.

s3B of the Cr:pyright Bill requires the offending person to know that copyright

subsists in a broadcast or signals, and that rebroadcast, transmission or distribution

constitutes an infringement of the copyright. However, intention of infringement and

5.1

5.3
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knowledge of copyright are not a necessary ingredient for copyright infringement,

and we propose that the words "in the absence of a legal right or obligation whether

in terms of this Act or any other law" replace the requirement for knowledge.

6. Concluding remarks

6.1We trust that the above comments will be taken into account by the National

Assembly in order to lmprove the provisions of the Copyright Amendment Bill,

2017 and to further align it with international best practices as set out in our

submissions.

6.2We are grateful to the National Assembly for granting us this opportunity to

highlight our submissions and look forward to further engagements on the

provisions of the Bill.

Yours faithfully

Eric Odipo

Managing Director
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PERFORMERS RIGHTS SOCIETY OF KENYA tll4r+
9th Fetrruary 2018

Our Ref PRISK/NA/02/18

Mr. Michael R. Sialai, EBS
Clerk of the Kenya National Assembly,
Parliament Buildings,
P.O Box 41842 - 00100,
Nairobi, Kenya.

t= .^ r= n\\ rr=
t_*\9lEti \Y/ tE

1 3 FEB 2010

CLERK'S OFFICE
tL) l--1!\rl e1*

\ADear Sir.

Re: Re-Introduction of Section 30A as part of the Copvright Amendment Bill f t

Pursuant to Article l18 (l)(b) of the Constitution of Kenya that calls for public

participation in the legislative process, and pursuant to your advertisement referring

thereto, we as the Performers Rights Society of Kenya (PRISK), formally seek to make

application of the subject referued to herein, that the previously repealed Section 30A be

reintroduced into the Copyright Act (Cap 130) and therefore included in the current

Amendment Bill.

Background

The now repealed Section 30A of the Kenya Copyright Act,200l had been introduced in

2012 through the Statute Law (Miscellaneous Amendments) Act, 2012. The

Miscellaneous Amendment Act was introduced in Parliament on lgth December 2012 and

signed by the President on 3l" December 2012. The Section introduced the right to

eration for use of sound recordings and audio-visual works henceforth

essential contribution of performers of sound recordings and audio-

ation of recorded music and film works by including a right for

in line with international best practices.' The rights to equitable

Phonograms Treaty ( I 996)

\,\
6

:i

I Article 15, WI

Lenana Road, Kilimani I P.O. Box i 00838 - 00101, Nairobi, Kenya
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remuneration are thc rights of perlbrmers to be paid fairly fbr the broadcast and

communication to the public of their works.2

Justification fbr the Equitable Remuneration ltight

Equitable Remuneration Right provision is irrtcnded to protect and secure the financial

interests of certain vulr:erable persons in the Copyright value chain who would otherwise

be compelled to sign off their rights to future remuneration fbr lump sum or one off
payments.

The European Union makes reference to this fact, articulating that the creative and artistic

work of authors and perfbrmers necessitates an adequate income as a basis for further

creative and artistic work, and the investments required particularly for the production of
phonograms and films are especially high and risky.3 The possibility therefbre of

securing that incorne arrd recouping that investrnent can only ef1bctively be guaranteed

through adequate legal protection of the right-holders concemed, therefbre necessitating

an unwaivable equitable, remuneration to the right-holder concerned.a

Section 30A is repealed

On 3'd November 2016, Section 30A was declared unconstitutional by the High Court at

Malindi in Mercy Munee Kingoo & Anor v. Safaricom Limited & Anor.s The Court,

finding in favor of the applicants, reasoned their judgment as to tl.re fact that stakeholders

were not engaged and t.he introduction thereof ought to have been subjected to public

participation. It is worth noting that in two previous petitions of the same subject matter

had been dismissed befbre the Court."

Case for reintroductiorr

' Nromo V, Perfbrmers' Rigtrts: Positive Anrendnrcnts to the Kenya Copyright Act, l8 May 2012:

act/ accessed
L ,

v e rent gt ng
onl February 20 I 8.

van Educatieve en Wetenschappelijke Auteurs (VEWA) v Belgische Slaat, Judgrnent 30 June
201 l.
o Osborne R. 'ls Equitable Remuneration Equitable? Perfbrmers' Rights in the UK', Popular Music ancl
Socie4,, Vol 40, 2017, 573-591 .
t Molindi High Cotrrt Con.stittttionctl Petirion No. 5 of 20 16.
6 Xpedia Management Limited & 4 Others v.'fhe tittornett (ieneral & 4 Others. Pctition No. 317 of 20 l5;
Dctt,itl Kasika & I Ors v. Mrtsic Copytight Soc'iet1t of- Ken.t,a. Petition No. 350 of 20I 5.
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In the void since created by the repealing of Section 30A, there has been an ambiguity

created as to the right,s of perfbnners of films and phonograms. The time is right and

necessary for reintrocluction of an emphatic provision on equitable remuneration.

Reintroducing this provision at this stage would cure the defect identified by the Court in

Malindi Constitutional Petition No. 5 of 2016 as it would now be subject to public

participation, and has already been identified as a dire need by stakeholders in the

creative industry.T

Section 30A would continue to ensure that the essential contribution performers and of

sound recordings and audio-visual works make in the creation of recorded music and film

works are rewarded for the broadcast and communication to the public of their works.

This shall go a long way in ensuring that the creative industry is more than just a footnote

in the social and economic goals outlined in Kenya's Vision 2030.8 By ensuring that

performers and producers are economically empowered, this will give them more

economic agency to continue to build the nation, as is in the footprint of the current

govemment's manifesto and the Bill of Rights in the Constitution of Kenya.n As

aforementioned, reintrorluction will also put Kenya in line with international best practice

and treaties, in line with article 2(5) of the Constitution of Kenya.r0

We hope for a positive response and action from you.

Yours Sincerely,

(b,
'v^N3i'tF(,Hlr,.r

r0r00-StgGct xog'o'd
(YSlue) :(rreY 16,

IlarcoS sltl0 SJO tIJJ olJ a('Beatrice Achieng,

Chairperson,

Board of Directors,

Performers Rights Society of Kenya (PRISK)

Cc: The Executive Director

Kenya Copyright Board of Kenya

'Nzomo V (n2).
r K"nyo Vision 2030, l0 June 2008.
n Jubile, Manifesto, 2017.

'o A.ticle 2(5), Constitution o"f Kslya (20 l0).
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IRENE MURUGI KARIUKI

P.0 BOx 101586-00100
NAIROBI

MOBILE: 0722-8A9283

US
4

TO:

THE CLERK OF THE NATIONAL ASSEMBLY

P.O BoX41842-00100

NAIROBI

9th February 2018

Dear Sir,

REF:PLEA FOR RE-INTRODUCTION OF ION 3(}A IN THE COPYRIGHT ACT.2(}()1

Following a call for submission of memoranda on the Copyright (Amendmen$ Bill 2017 that appeared on the Daily

Nation of 6th February 2018. I would like to submit as follows:

My name is lrene Murugi Kariuki, an accomplished actress who started my professional acting career in 1993. I began

as an actress in the Vioja Mahakamani TV program being paid a paltry Kshs 300/= per month and have never looked

back since then. I have had numerous breaks in my career when I started voicing Radio Advertisements and TV

advertisements namely Chipsy +3, Exe Chapati, Waterguard, KCB Pesa lvlkononi, and the latest Pika Cooking Oil. lt

has not been an easy feat considering the poor payment for the work done. As an actress I only receive a one time

payment of between Kshs 50,000/= to Kshs 70,000/= from the adverts with a buyout of two (2) years which is very little

compared to the amount the companies that advertise these products pay in aidime for broadcasting the adverts. lt is

the same scenario for Television programs like Makutano, Siri, and many others where the producers continue to earn

for my ramrks in perpetuity. lt is open knowledge the plight that surround Performers mostly Actors and Actresses like

the late Mzee Ojwang whose works I hold in high esteem, lVzee Tamaa, Masanduku, Otoyo Obambla, lnspector

Wariahe, Mama Kerekani, amongst others (alldeceased)who died in poverty.

When Section 30Awas introduced tothe CopyrightAct,200l in 2012, this came as a sweet relief to me and myfellow

actors and actresses where frrr once we could breath a sigh for relief for we could be equitably remunerated through

royalties being collected on our behalf and be distributed back to us.

However last year 2017 I f,cund out that the Section had been deleted from the Act once again denying me

remuneration for the urcrks and talent that I continually render. This is not only denying me and the hundreds of other

Performers like myself the Right to be equitably remunerated for our works and talents.

\.
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Wth the re-introduction of this Section of the Act, I stand to benefit - not only myself but all the Performers in this

country and hence will be part of the fulfillment of the Jubilee Manifesto to create an enabling and empowered creative

industry in Kenya. Right to fair remuneration and fair compensation is also enshrined in our Constitution.

This will also ensure that Kenya is aligned with lnternational Standards in the protection of the rights of Performers.

I hope that this plea shall be considered during the second reading and Section 30A re-introduced back in the Copyright

Act of 2001,

Yours faithfully,

.

;l
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I

lrene Kariuki
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The Clerk of the National Assembly of Kenya,
Main Parliament Buildings,

P.O. Box 41842-00100
Nairobi, Kenya

By ernai I : clerk(edparliament. eo.ke
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PRESIDENT
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Brussels, I 3 February 201 8

\(

IFRRO's SuunrrssroN oN THE CopvRrcu'r' (Arr.reNorurnr) Brr-1, 2017

Dear Sir,

In the context of tlre public consr.rltation on the Copyright Amendment Bill, IFRRO would like
to send you a submission with our written comments on the bill. We also supporl the comments

and proposais macie by IFRRO's RRO member in Kenya, KOPIKEN.

SrsclFtc PRovISIoNS or rHE BILL

Terminology
IFRRO sllpports the proposal under Section 24 of the bill to replace "collecting society" with
"collective management organisation". '['lris is fully in line with international practice and

reflccts how CMOs are being refened to at WIPO. in other intemational fbra as well as in many

countrics.

Artist resale right
We welcome the introduction of a resale right under Section 26D of the bill. Thc resale right
provides an essential renruneration to artists, and its introduction into Kenyan law is very

timely when more and more countries - but only a tiny f-ew in Africa and no country yet in the

English-speaking part of the continent, meaning that Kenya would be the first one - have

introduced it in their national legislation. After the International Conference on Artist's Resale

Right that was held at WII'O in April last year and the proposal made to add the resale right as

an item on the agenda of the Standing Committee on Copyright and Related Rights, there is a

IFRR0AISBL . RPM Bruxelles ro'tnrrnpnrse454622872
pnorur +32 2 234 62 60 rd +32 2 234 62 65r EMA|L secretariat@ifrro.org
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momcntullt to introducc this right in national law and wc wish to congratulatc Kcnya lor paving

the way in that rcgard.

lleproduction of text and image works in educittional institutions
We are pteased to read the changes that thc bill is proposing to t-nake to thc lcgal fl'arncwork fbr

cxccptions and lirnitations in Kcnya. 'l'hcsc changcs woLrld bring thc Kcnyan lcgislation in linc

with intcrnational practice , where in lnorc and urore coutrtrics rightholdcrs are being

compensated throLrgh diflerent mecltattistns.

In partictrlar:

We welcorne and wholeheartedly support the introcluction of a licence override

mechapism, as providcd for in the Scconcl Schcdule under Scction B (1) (b). Subjecting

the right to reproduce works for teachirrg in cclucational institutiotrs to the availability of
a licence has bccome a comlnon, tlcxible ancl eftlcient rvay of fairly compensating

a.ttthors ancl publishcrs whilcr cnabling 'uvi'lcr acccss to ','rorks. Indctc<l, liccncc ovcrridc

provisions can bc fbund in thc laws ol'Botsrvana, (ihana, Mauritius and Zirnbabwe, as

well as in the tegislations of Ireland ancl the Unitcd Kingdonr, fbr iustattce. Furthennore,

a provision (Article 4) in the drafi L:.uropean tJnion's directive on copyright in the

Digital Single Market that is currcntly being discussed will, if aclopted, enable all 28 EU

Member States to inrplcurent a liccnce ovcrride nlechanisttr.

Wc thcrclbrc subrnit that introducing this rncchanistl is in lirre with thc devcloping

luonlls regarding thc use of contcut in cducation and will iu tro cloubt rnake it easicr lbr

KOPIKEN to fulfil its mission and fbr educational institutions to ltavc legal and easy

acccss to copyright-protectecl works.

Under Section B (1) (a), wc ltote that olten evcn il pagc can tre a whole work, for

cxample with poetry or an inragc. so we support a clariflcation to cnsLlrc that never a

whole work, evett ilit fits on onc page, can bc copiecl undcr this provision.

a

o

a Scction B (l) (b) only rcl'crs to "rcprographic rcproductiott". it would be wclcornc if tlic
provision can bc amended in a way that makcs it clear that it applies to analogue attd

digital uses alike, given that digital uscs are more and urore widesprcad.
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Finally, when a liccncc is availablc, we would suggest having a set of provisions - rn

case there are none - dealing with ratc setting dispLrtes, in thc event of a dispute

bctween the RRO ancl a licensee.

Pnopospo ADDITIoNS'r'o'r'Hr.r BrLL

We woulcl suggest, building on the welcome introduction of a resale right, that Kenya considers

introducing two other nrechanisms that (i) enable rightholders to be compensated when their
works are lent in librarics, and (ii) enable rightholders to bc compensatcd fbr the copying of
theirworks on devices and rnedia capable of such reproduction.

Public lending right
Public lending right is the legal right that rightholders have to receive payment from
governments to compensate thern lor the free lending out o1'their books by public and other
libraries. Whilst not implenrented in all countries, it has gained attention over the last years and

has been implcmented in 3.3 countrics, most of thcm in Europc, but also in Australia, Canada,

lsrael and Malawi which is sct to becomc the first country in Africa to implement a public
lending right following its introduction in the amended Copyright Act 2016.

IFRRO supports the introclu:tion of a public lending right in Kenya which could then pave the
way for other Afiican countries to fbllow the lead and introduce this scheme in their national
lcgislation. Revenucs stemming fi'om thc public lcnding right arc a substantial contribution to
the life and work of writcrs.

Copyright (private copying t levies

Copyright levies, sometimes relerred to as private copying levies (when they only apply to the
private copying of works) are a comlnon way of rernunerating rightholders in Africa and in
Europe. Devices and media used to copy copyright-protected works will be subjected to a fee

when they are importcd, manufactured and/or sold, which will be collected by a CMO and

passed on to rightholders. W,l understand that in Kenya, at the moment, Ievies are collected
only for sound rccordings and are distributed to producers and perforrners.

Levies indeed vary from one r;ystem to another, but they will generally apply to both devices
and media that can only copy text and image works (so-called "reprography levies") and to
media and deviccs that can copy text and irnage and other kinds of works (private copying
levies), thus encompassing all kinds of works and rightholders. A good example of this

a
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=====approach is the ncw Copi,pigl',1 Act of Cote d'lvoire (2U16) tliat provides lbr privatc copyrng

levics (Articles 101 to 104) ancl reprography l*,ics (Articlc 105 to 107).

As clocumented irr the joint IFRRO-WIPC) International Survey on Tcxt and Image Copyright

Levies (the thircl edition of which was released in June last year and can be fbtrnd liere:

://www.ifrro rte WI ifrro ubl Reproduction Rights

Organisations (RROs) collect tlre levies on devices that can only copy text and irnage works

and they also receive the proportion relevant to text and irnage works in countries where other

devices and media, such as PCs, hard discs, CDs, DVDs and USBs are made subject to a levy.

An increasing nurnber ol'countries are choosing to irnplernent levies: in Akica alone, COte

d'lvoire (Jgly 2016) and Mali (June 2017) have introduced levies in their Copyright Act;

CMOs in Algeria, Burkina Faso, Cameroon and Ghana have adrninistered levy systems for a

long tirne; Malawi, Nigeria and Tunisia have levies in the legislation and will soon start to

collect thern; and proposals are being made in Uganda and other countries to introduce levies.

IFRRO therefore supports the introduction of levies to the benefit of authors and publishers in

Kenya as we understatrd that rightholders. and their RRO KOPIKnN, are in favottr of strch

introduction.

We thalk yog in aclvancc fbr considering our submissiou aud we stattd ready to provide any

tirrlher infbrmation in rclation to the above-mentioned issues.

Yours sincerely,

\s t(

hil^L fug*
Carolinc Morgan.

Chie f Exccutivc and Sccrctary General,

IFRRO

Picrrc-OI ivicr Lcsburguires,

Manager, Policy ancl Rcgiorral Dcvcloplncnt,

IFRRO
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A PRESENTATI ON TO THE COMMITTEE ON COMMUNICATION. INFO TION AND
INNOVATION ON THE COPYRIGHT AMEN ENT BILL 2017

Prepored by Edword Sigei, Executive Director, Kenyo Copyrighl Boord

The Copyright Amendment Bill 20il wos prepored by the Kenyo Copyright
Boord (KECOBO) in line with section 5(d) of the Copyright Act which mondotes
ihe orgonizotion to:

'Orgonise legislolion on Copyright ond reloted rights;
orrongements thot will ensure its conslonl improvemenl
effectiveness'

propose other
ond conlinuing

I

I

The effort is portiolly reloted to section 5(o) of ihe Copyright Act:

'lmplemenlotion of lows ond internotionol lreolies ond convenlions which Kenyo
is o porty'

The Bill is meont to omen<i the Copyright Act 2001 ond bring it up to dote in line
wiih the technologicol developments thot continue to offect the exploitotion
ond protection of copyright works. This will ensure thot Authors of Copyright
works get volue for iheir property in the digitol environment.

The Bill hos been subject of intensive consultotions with most of the stokeholders
in public forums orgonized by KECOBO.

Ihe Copyright Amendment Bill 201l moinly offects the following oreos

. Definitions

. Boord motters

. Registrotion

. Foir deoling cnd occess to reoding moteriol for visuolly impoired persons
in line with the Morrokesh Treoty domesticotion

. Blonk Medio Levy

. Assignments

. lnternet Service Provider Liobility in coses of online infringements of
Copyright

. Offences under Copyright

. Oversight of Collectingr Societies

. lntroduction of Resole l?ights for visuol ortists

1"



The issues the Bill seeks to solve ore detoiled os follows

Definilions

The Bill contoins definitions of terms of three types proposed to be odded to
section 2 of the Copyright Act:

o. New definitions to coter for provisions newly proposed under Bill. The new

definitions ore deoling with ISP Liobility, Resole right for visuol ortists ond
domesticoting Morrokesh Treoty.

b. Old definitions moved from the Copyright Regulotions into the moin Act
since they offect the proper implementotion of the Act

c. Amendments to existing terms to conform to current reolities including the

Constitution.

Boord of Director qnd Execulive Direclor Quolificolion

The Bill chonges the titles of the members of the Boord due to the provisions of

the Constitution 2010 provisions especiolly touching on government directors

under section 3 of the Copyright Act.

Section ll of the Act ond mokes chonges touching on the quolificotions for

oppointment os Executive Director of the Kenyo Copyright Boord.

Ihe chonges were prompted by Mwongozo policy provisions ond fhe

consfifufion of Kenya 2010.

Reqistrolion of Copvriqhl

The Bill mokes provision for Registrotion of Copyright Works currently missing i

the Act under the proposol omending section 22 of the Act.

Ihe Acf is currently silent on fhis core function of the Orgonizotion. The Wop
closes thot gop.

Foir eo tn the do eM
Treotv

The Bill proposes to recost section 26 to toke into qccounl the creotion of

Artist resole Right, rights of visuolly impoired persons ond extent of technic
protection meosures. The section mokes provision for o new right for Visuol orti

ond occess to reoding moteriol by Visuolly lmpoired Persons in line with t
Morrokesh Treoty. As o result there is o new schedule odded to the Act to

l

l
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reod with section 26 of the Act. The schedule provides detoils of the extent of
public rights or foir declling provisions thot orise from the use of certoin Copyright
works.

rhis wos proposed for clority ond to expond lhe Copyright user rights.

Blonk io Levy

The Bill proposes chonges to section 28 of the Act to reflect the monner in which
blonk medio subjeci of ihis provision generolly enters the Kenyon morket hence
determines where the fee is poid

The Bill olso omends section 28 ond 29 by o new proviso to better provide for the
collection of Blonk Medio Levy under section 30B.

Ihe provision is infended to support fhe operotionolizolion of the Btonk lope Levy
provisions currently not collecfed os required by the current Acl.

Assionmenls ond Licenses

The section proposes chclnges to the procedure of monoging Assignments ond
Licenses of Copyright works to better serve the interests of copyright owners os
provided under section 33 of the Act. lt removes the requirement to obtoin
Ietiers of verificotion from KECoBo for ossignments from obrood.

rhe provision rs to provide for clority in lhe monogemenf of copyright.

lnlernel Service Provider Lio for Online infrinoemenls

The Bill introduces the concept of lnternet Service Provider Liobility for copyright
infringement online currently locking in our Legislotion. lt comes with the
necessory sofe horbours, toke down procedure ond the extent of liobility ofter
the tokedown notice hos been served under section 35 of lhe Act.

The current low hos no provisions on fhis motter. This will enhonce enforcemenf
noting lhot most of the pirocy is now online.Ihe recenf experience in fhe cose of
Joe Khomis Eook 'loofers ond Grobbers' illusfrofes fhrs locunoe.

New Copyriqhl otfences ond senlences

The Bill provides new Copyright offences in line with the technologicol
development ond proposes new objective criterio for sentencing of convicted
offenders bosed on volue of the goods seized ond the morket price. lt olso

3



provides for o situotion where offences ore committed ogoinsi rights monoged

by collective monogement orgonizotions. This is on omendment to section 38 of

the Act.

The provision is to provide objecfive criterio for senfencing to manoge fhe

clomour for the roising of fines ond ioil ferms.

Reform of the Colleclive Monooemenl Oroonizolion tCMO) oht funclion

The Bill proposes nome chonge from collecting Socieiies to collective

monogement orgonizotions in line with the internotionol stondord ond to better

reflect the role.

The Bill deqls with the process of receiving ond processing opplicotions for

licenses ond the monner of oversight resulting from experience ond colls from

members of the societies. The section olso provides for the process of de-

registrotion of such orgonizotions. The provision omends section 46 of the Act.

The Bill proposes term limits ond quolificotion of o director of o collective
monogement orgonizotion ond oversight meosures thot con be token insteod

or before the process of de-registrotion begins. This is currently not provided for

under the Act.

The Bill proposes to chonge the ncme of the Competent Authority to Copyright

tribunol estoblished under section 47 of the Act ond directs for iis monogement
under ihe Office of the Attorney Generol.

The provisions on fhe supervision of CMOs hove been wonling under the current

legislofion. Ihe Bill mokes odeguofe provisions fo enoble KECOBO infervene

member inferesfs ore threofened ond allow for continued exisfence of th
Sociefy hence moking de-regisfrotion on ocf of the losf resorf.

SUBMISSION

The Kenyo Copyright Boord considers the Bill os criticol in ochievement of i

mondote. This mondote touches the creotive sector, o sector criticol in th
economic future of the country. The possoge will support the ochievement
the Big Four Agendo ond the Vision 2030 os it provides employment on

business opportunities to Youth. The Bill contoins new provisions which

4
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support enforcement of Copyright ond Oversight of ogencies estoblished by the
Aci

The Bill updoies the legislotion in this oreo by inclusion of ISP Provisions ond
Resole rights os well os cccess to reoding moteriol for ihe Visuolly lmpoired
Persons. ln the cose of visuolly impoired persons, it domesticotes the Morrokesh
Ireoty thot Kenyo rotified eorly lost yeor.

ln oreos of ISP Liobility ond the new offences, it tokes into occount the
experience of recent yeors ond technologicol stoge thot we ore ot.

The moior sfokeholders in the secfor were consulfed ond the Bill represenfs on
occepfoble compromise. Ihe supporl of the Commiffee in fhe possoge of the Biil
with suitoble chonges will be highly opprecioted.

SIATUIE I.A}V TM'SCEI.I.ANEOUS AMENDMENISI B'I.I. 2018

The proposol confoined in the obove Bill wos initioted by Kenyo Copyrighl Board
os porf of ifs Reform in line with Mwongozo Guidelines fhof require Boords fo be
befween 7-9 members.

The current Act resulfs in o Boord of 20 members. For o smoll cosh sfropped
entity,lhis hos on impacf on ifs operofions.

End

I
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