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I.O CHAIR'S FOREWORD

on 4th october, 2016 pursuant to standing order 42 (l),the speaker comn]unicated to the House
a message from His Excellency the president Hon.Uhuru Kenyatta regardihg the appointment of
Justice David Kenani Maraga as chief Justice of the Republic of Kenya

The Message dated 29th September,2016 was addressed to the Speaker of the National Assembly
as per Article 166 (l) (a) of the Constitution of Kenya 2010.The Message ahso included a copy of
a letter to H'E the President conveying the decision by the Judicial Servicb Commission to pick
Hon' Justice David Kenani Maraga for consideration for appointment as Cilief Justice.

The above constitutional provisions require that in making appointments [o the office of chief
Justice' the President shall seek the approval of the National Assemblf. The Speaker of the
National Assembly referred the Message together with the nominee's c,pr.iculum vitae to the
Departmental Committee on Justice and Legal Affairs for consideration pufsuant to provisions of
Standing Order a2 Q) @) 

l

The Committee's Report contains observations, findings and recommendation by the majority of
the Committee's members that the nominee is suitable and qualified forlappointment as Chief
Justice of the Republic of Kenya. ] 

-'

The Committee conducted the vetting process for approval of the nominep with reference to the
Constitution of Kenya 2010, the Public Appointments (Parliamentary Ap$rovals) Act, 201I and
the Judicial Service Act, 2011, the Leadership and Integrity Act, 2.012 and other relevant
provisions of the law. 

l

on behalf of the committee, I wish to thank the offices of the Speakei and the Clerk of the
National Assembly for the support extended to it in the executio, of its mandate. Furthermore,
the committee appreciates the input by members of the public made throulh submissions.

Finally, pursuant to Standing Order 216(5) (f),
the Report on the approval for appointment
Justice of the Republic of Kenya.

Hon. Samuel Chepkong,a, M.p

it is my pleasure and duty present to the House,tb
of Hon. Justice David Kenani Maraga as Chief

5Justice and Legal A/fairs Comnrittee Reporf on Appointment of Chief Justice of the Republic of Kehya October 201 6



2.0 MANDATE OF THE COMMITTEE

The Departmental Committee on Justice and Legal Affairs derivps its mandate from
provisions of Standing order 216(5) which defines functions of the Committee as being:

a) To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estinlates of the assigned
ministries and departments;
To study the programme and policy objectives of ministries and departments and the
effectiveness of their implementation;
To study and review all legislation referred to it; l

To study, assess and analyze the relative success of the minis[ries and departments
measured by the results obtained as compared with their stated objectives;
To investigate and inquire into all matters relating to the asbigned ministries and
departments as may be deemed necessary, and as may be referfed to it by the House
or a minister;
To vet and report on all appointments where the Constitution oiany law requires the
National Assembly to approve, except those understanding ordpr 204 (Committee on
appointments); and

To make reports and recommendations to the House as often a{possible, including

b)

)c

d)

e)

s)

0

a

recommendations of proposed legislation.

In accordance with Second Schedule of the Standing orders, the Comr{ittee is mandated to
consider:-

a) Constitutional Affairs
b) The administration of law and justice
c) The Judiciary
d) Public prosecutions
e) Elections

0 Ethics ,Integrity and anti-corruption and
g) Human rights.

The committee oversees the following Ministries/Departments:
a) State Law Office

b) The Judiciary

c) Ethics and Anti-Comrption Commission

d) Independent Electoral and Boundaries Commission

e) Commission on Administrative Justice

The Committee also has oversight mandate over all matters relating to poli[ical parties

t

{
I
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3.0 MEMBERS OF THE COMMITTEE
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5.0 BACKGROUNT)

5.1 Establishment of the Departmental Committee on Justice ana Legai Affairs

The Departmental Committee on Justice and Legal Affairs is one 6f tn. Departmental
Committees established under National Assembly Standing Order No.2l6 (t).fn. Committee
has mandate to vet and report on all appointments where the Constitution of any law requires the
National Assembly to approve, except those under Standing Order p04 (Committee on
Appointments)

The committee is mandated to consider for approval by the National Assenlbly, appointments of
the Chief Justice and Deputy Chief Justice under Article 166(l) (a) of the Qonstitution. The said
Article requires H.E the President to nominate and with the approval of thg National Assembly,
appoint the Chief Justice and the Deputy Chief Justice in accordance with lh. ...o*-endations
of the Judicial Service Commission.

The vetting process is guided by the Public Appointments (Parliam"n[,*y Approval) Act;
201 l.Section 7 of the Act provides that-

The issues for aonsideration by the relevant by the relevant House of Partiament in
relation to any nomination shall be;

o. the procedure used to aruive at the nomineel
b' any constitutional or statutory requirements relating to the office i4 question; ancl
c' the suitability of the nominee for the appointment proposed havi\g regarcl to whether

the nominee's abilities, experience ancl qualities meet the needs qf the body to which
nomination is being made.

The vetting process is guided by the public Appointments (parliamentary A ) Act, 2011.

Section 10 of the Act further provides that;

"vl/here the nomination of a canditlate is rejectecl by Parliament, the appdinfing authority may
submit to the relevant House the nsme of another cancliclate, and the prQcedure for approval
speciJied in this Act shall apply accordingly,.

The office of Chief Justice is established
2010.The Article provides that;

under Article 16l (2) (a) of the Cpnstitution of Kenya,

Justice and Legal A/fairs committee Report on Appointment of chief Justice of the llepttblic of Kenyrloctober 2016
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The Supreme court is established pursuant to Article 163 (l) of
Justice shall be the president of the court under Article 163 (l) (a)

5.2 Appointment process of the Chief justice nominee

the Cons{itution and the Chief

a' The Position of Chief Justice fell vacant after the then serving Chidf Justice/president of
the Supreme Court Hon. Justice Dr.Willy M.Mutunga, D.Jur, E.G.H, S.E.GFI retired on
l6tl'June, 2016.

b' The position of Chief Justice of the Republic of Kenya was deflared vacant by the
Judicial Service Commission (JSC) pursuant to section 3 (l),part I l,First Schedule of the
Judicial Service Act,No.l of 201 l.

c' Thereafter, on 17tl'June,2016 the Judicial Service Commission ldvertised the vacant
position of Chief Justice of the Republic of Kenya in accordance rJvith the provisions of
Section 3, Part 11, First Schedule of the Judicial Service Act, and Nd.t of zOt t.

d.

"There

und....;

e

,is 
established the office of Chief Justice, who shall be the ttlol of the Judiciary

The deadline set out in the advertisement for submission of applications was 7,1, July,
2016 at 5.00 p.m. However, pursuant to Gazette Notice No.+gl+ of lrt July, 2016 a
Public Holiday (Idd - UI - Fitr) was declared on 7th July 2ol6ttand accordingly the
deadline was extended by one day to gtl, July, 2016.

and scheduled the
a.m to Saturday 3'd

received a total of thirteen (13) applications for the

"f Pursuant to Part I I l, First Schedule of the Judicial Service Act,20l]l the Judicial Service
commission in its meeting of l2tl' July, 2016 reviewed all ithe applications for

ffili:ffTl A;iJ:il:*:"" 
with constitutionar and statutorv requirements and

l

The Judicial Service Commission
advertised position of Chief Justice

The Judicial Service commission held a meeting on l4tr, July. 20f 6
six (6) candidates for interview on Mond ay 29th August, 2016 at 9.Q0
September, 2016 at 9.00 a.m.

The names of the applicants and shortlisted candidates for ttre poJition of Chief Justice
were published in the print media and the Kenya Gazette pursuant to the provisions of
Section 9, Patt 111, First Schedule of the Judicial Service ,tft,No.l of 2oll.The
shortlisted candidates were accordingly notified of the dates of interlviews.

o6'

h

a
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The criteria used to evaluate qualifications of individual applicant[ are provided under
Part V, First Schedule of the Judicial Service Act, No.1 of 201 l.

On the 29th August,2016 the High Court in Constitutional Petition No.3l4 of 2016,
ordered that the Judicial Service Commission re-consider all applicalnts who had not been
shortlisted for the position of Chief Justice.

Following the above Court order as served on the Commission on !9tn August, 2Ol6,the
Commission at its meeting held on the same day reviewed the appl[cations of applicants
who had not been shortlisted and resolved that they all be invited fo[ interview.

k.

p

qa

The interview schedule was revised to include all the applicants as grdered by the Court.

m. The Candidates were accordingly notified and the revised interviefv schedule published
in the print media and the Kenya Gazette.

n. Mr' David Mwaure Waihiga wrote to the Commission withdrawing his candidature.
o. The number of candidates who appeared for the interview was twelr/e (12).

The interviews were conducted between 29th August and l5th September,2016 at the
Supreme Court Library.

The Commission exercised due diligence and contacted the followlng vetting bodies for
confidential reports on the candidates; Kenya Revenue Authoridy, Higher Education
Loans Board, Law Society of Kenya, Directorate of Criminal Invbstigation, Advocates
Complaints Commission, Ethics and Anti-Corruption CommissiQn and the National
Intelligence Service. Members of the Public were also invited to sqbmit any information
of interest on any of the candidates. Several complaints /informatiop were received from
the members of the public. They were admitted, processed and folwarded to respective
candidates for response. The particular candidates responded and the responses were
considered in evaluating and nominating the best candidate for the pbsition.

Atthe conclusion of the exercise and pursuant to Article 166 (l)(4) and Article 172 (l)
(a) of the Constitution of Kenya as read with Section l4,Part V, First Schedule of the
Judicial Service Act, and No.l of 2Oll,the Judicial Service Comrlission recommended
Hon.Mr.Justice David Kenani Maraga for appointment as Chief Justice of the Republic of
Kenya.

r

s. A letter from the Chief of Staff and Head of Public Service dated 29tl' September, 201 6 to
the Speaker of the National Assembly indicated that the Judicial Serlvice Commission had
recommended to His Excellency the President the nomination ofl Hon. Justice David
Kenani Maraga for appointment as the Chief Justice of the Republfc of Kenya.

Justice and Legat A/fairs Committee Report on Appointmenr of Chief Justice of the Republic * *)f october 2016 
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t. On October 5,2016, the I{on.Speaker in a communication to the Houpe referred the name

of the nominee to the Departmental Committee on Justice and Legal Affairs for approval
hearing and prepare a report for tabling in the House within the stipulated time.

5.3 Notification to the Public
Section 6(9) of the Public Appointments (Parliamentary Approval) dct (No.33 of 20ll)
provides that"any person may, prior to the approval heoring and b1)a written statement
on oatlt, provide the Clerk with evitlence contesting the suitability of a candidate to
hold tlte ofJice to which the candidste has been nominnted",

The Clerk of the National Assembly placed an advertisement in the print media inviting
the public to submit memoranda by way of written statements on oath (sworn affidavits)
on the suitability or otherwise of the nominee in conformity with section 6(9) of the
Public Appointments (Parliamentary Approval) Act 2011. The subtnissions were to be

received latest by Wednesday l2tl' October, 20l6.
Pursuant to provisions of Article I 18 of the Constitution, section] 6(a) of the Public
Appointments (Parliamentary Approval) Act (No.33 0f 2011) and Sdanding Order 45(3),
the general public was also notified in the print media by the Clerk of the National
Assembly of the intention of the Departmental Committee on Justice
conduct the vetting and approval hearing of the nominee on l3th

5.4 Submission of Memoranda

Section 7 of the Public Appointments (Parliamentary Approval) Act, 20
issues for consideration by the relevant House in relation to any nomination

Legal Affairs to
October, 2016.

I,1 provides that the

Jndl b.,-
(a) the procedure used to arrive at the nominee;
(b) any constitutional or statutory requirements relating to the office in q
(c) the suitability of the nominee for appointment proposed having

nominee's abilities, experience and qualities meet the needs of the body
is being made.

uestion;

relard
and

to whether the

to which nomination

Pursuant to Section 6(9) of the Public Appointments (Parliamentary Apprgval) Act,20ll, the
Committee, through the Clerk of the National Assembly, invited submission[ no- the public on
the suitability or otherwise of the nominee for appointment to the positions of Cabinet Secretary.

Further, section 6(10) of the Public Appointments (Parliamentary Approval Act, 201I provides
withdraw from thethat a candidate may at any time, by notice in writing addressed to the Cler

approval process and his nomination shall thereupon lapse.

The Departmental Committee on Justice and Legal Affairs held a sitting for lvetting and approval
hearing of the nominee on Thursday 13tl' October 2016 andwas informed thdt-

Justice antl Legal A/fairs Comntittee Report on Appointment of Chief Justice of the Republic of Kenyapctober 2016 
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l) by the deadline date of l21r' October 2016, the Clerk of the
received objections from;

a. Mr.Benard Kibet Sang Advocate and Mr. Tom
Ainamoi Constituency.

b. Edward Kings Onyancha Maina
c. Samson Ndenderu Kigamba Maina

2) the nominee had not notified the Clerk of the National Assembly of
approval process as outlined under Section 6(10) of the
(Parliamentary Approvals) Act

In view of the foregoing and in accordance with the provisions of the
Appointments (Parliamentary Approvals) Act and the Standing orders of
the Departmental committee on Justice and Legal Affairs resolved to
approval hearing as required and scheduled.

5.5 Petitions

A. Petition by Mr. Samson Ndenderu Kigamba Esq.
The petitioner was the plaintiff in a matter in Nakuru CMCC llL9B6 while
nominee was the defendant's Counsel. The petitioner averred that Hon. Justi

a. Was at all material time the master mind of the delay of the suit.
b. deceitfully and fraudulently informed the trial court that the plaintiff

fruits contained in a sale agreement between the petitioner and the
c. Advised the defendant not to obey and execute a court order be

deposits in court a Lister Engine Perkines Number 321554 Type
Appeal No. 49 of 1995) in respect of this case filed in the High Court
directed the parties to seek directions before the Resident
deposit the Lister Perkines Engine.

d. Conspired to have the three court files in this matter disappear.
e. Colluded with the Law Society of Kenya and the Advocates

derail or defuse complaints leveled against him.

B. Petition by the residents of Ainamoi constituency, Kericho county
The residents of Ainamoi Constituency registered reservations about the
case No. 11 of 2008 R vs Andrew Mueche omwenga being a case invo
David Kimutai Too and Eunice chepkwony.In this case Hon. Justice
Judge reduced the charges against the accused from murder to
accused person to a perceived lenient sentence often years.
The petitioner prays that the National Assembly should not approve the
Justice David Maraga to be the next chief Justice of the Republic of
chief Justice apologizes to the family of the deceased persons and that

Justice and Legal A/fairs Contntittee Report on Appointment of Chief Justice of the Republic of Kenya 2016
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approved the nominated Chief Justice fast tracks the appeal filed agairpst his judgment in
Criminol Cose No. I I of 2008 and all pending cases in the interest of justicel

C. The Petition by Mr. Edward Kings Onyancha Maina
The petitioner's objection is based on a ruling delivered by the Chief Justice
on 29tl'July,20l6, a ruling which the petitioner asserls has created backlod.

nominee in Kisumu
The petitioner also

points out that during the interview of Hon. Justice Maraga he assertively
not work on saturday's because of his faith. He opposes the appointment
Kenani Maraga.

declared that he shall

of Justice Mr. David

D. The Petition by Bernard Kibet Sand Advocate and rom Cheruiyot nl"go,
Bernard Sang is the Advocate retained by the family of Hon. David Too w\ile Tom Biegon is a
resident of Ainamoi constituency. They averred that the Chief Justice Nbininee Hon. David
Maraga lacks the requisite legal judgment to hold the high position of phief Justice of the
Republic of Kenya as a result of the decision he made in lt vs Anclriew Mr""lre Omwenga (2009)
eKLR. They averred inter alia that-

a. The Learned Judge failed to exercise legal judgment by erroneously reducing the charge
of murder to manslaughter.

b. The Learned Judge believed the testimony of the accused that PC puhice and the accused
had a love relationship in Kiganjo College despite the fact that there was no evidence.

c. The Learned Judge disregarded the testimony of two witnesses who {ent to the scene but
chose to rely on hearsay to conclude that guns were recovered at the scene.

In the circumstances the petitioners averued that the Learned Judge did not dispense justice and
that the approval of his nomination is an affront on justice to the families of the deceased
persons.

5.6 Clearance Requirements

On 5th October, 2016 the Clerk of the National Assembly wrote to t\e Ethics and Anti-
Corruption Commission, Kenya Revenue Authority (KRA) and the High,6r Education Loans
Board (HELB) requesting for reports with respect to the nominee on-
o matters touching on integrity;
o tax compliance; and
o loan repayments.

In response, HELB confirmed vide a letter Ref. HELB/RDl56593lPOY/17 dated,lOth October,
2016 thatthe nominee having been a beneficiary of the HELB Loans SchemE was cleared by the
board in July 20ll.Kenya Revenue Authority confirmed vide a letter RE. CDTD/HO/81 dated

t4
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10ft October, 2016 that the nominee was tax compliant. The Ethics
Commission vide a letter Ref. EACC.7llol5 VOL.III (37) dated 7tt'

having no outstanding issues or ongoing investigations against the
Investigations Department (CID) confirmed vide a

CD/CRO/S ECI 617 12/ AA/OL.ilYl I Tdated 1 Oth Octobe r, 201 6 that the
Police Clearance Certificate Serial No.53848 1/l 6.

I
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6.0 APPROVAL HEARING OF HON.JUSTICE DAVID KENANI
JUSTICE NOMINEE OF THE REPUBLIC OF KENYA

In conducting the approval process, the Departmental Committee on J

examined the nominee against the following criteria, amongst others, in
Public Appointments (Parliament Approval) Act No.33 of 2011.

(i)
(ii)
(iii)
(iv)
(v)

(vi)
(vii)
(viii)
(ix)
(x)

(xi)
(xii)

Academic qualifications

Employment record

Professional affi I iations
Potential conflict of interest
Knowledge of the relevant subject
Overall suitability for the position
Tax compliance

Integrity and morality
Jurisprudence

Vision, leadership and judicial reforms
Access to justice

Expectations and key priorities

Hon. Justice David Kenani Maraga appeared before the committee on
2016 and was informed by the chairperson that, pursuant to Section
Appointments (Parliamentary Approvals) Act, 2oll, the committee had
from the public on his suitability or otherwise for appointment to the
the Republic of Kenya and by the deadline date of l2tl' october 2016, the
Assembly had received objections from;
Mr.Benard Kibet Sang Advocate and Mr. Tom Cheruiyot Biegon
constituency, Edward Kings onyancha Maina and Samson Ndenderu
committee also received information from Mr. Felix odhiambo of EI
nominee and Professional reference from Prof.Patricia Kameri-Mbote,
Law, the University of Nairobi.

The Chairperson informed the nominee that in view of the foregoing and in
provisions of the constitution, the Public Appointments (parliamentary
standing orders of the National Assembly, the committee had resolved to
the approval hearing as required.

On self-Introduction, the nominee stated that-
He was born on 12tl'January,l95l in Nyamira County, Went to Maranda
practice as an advocate in 1978, practiced in Nakuru for 25 years until his

Justice and Legal A/fairs Committee Report on Appointntent of Chief Justice of the Republic of Kenya 201 6
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Judge of the High Court in 2003.He holds a masters degree in Law (LL.M) from the University
of Nairobi

The nominee also stated that he was appointed Judge of the Court of A in 201 l, served in
2012 in the Judiciary Working Committee on election preparations- as vice under Hon.
Justice Mohammed Ibrahim. The Committee was set to oversee election ons within the
stipulated timelines of six months. They proposed amendments to devolve petitions to
Magistrates Courts to ensure that they are heard on time. He further stated that he has served in
the Judiciary for 13 years.

The nominee responded to questions from members of the Committee as s

Vision and leadership of the Judiciary for the 21st centuryl
He stated that;

a. His vision arises from his 25 years' experience as an Advocate of the High Court in
private practice and sitting as a judge for 13 years.

b. His main vision is to eliminate backlog of cases in the Courts which flrag on for years and
affect the investments, businesses and the economy of the Country.

c. He has a vision to get judicial officers and entire judiciary staff to work together as a

team to serve litigants before them and understand that they are there to serve citizens as -
no leader can succeed if he doesn't carry staff along with him.

d. He will strive to digitize records and automate the proceedings of

Corruption in the judiciary

lows:-

court.

a. Coruption is both real and perceived and has permeated into all the sectors in Kenya and
the judiciary is not an exception.

b. Corruption in the judiciary is both real and perceived because tfrose r,{rno lose cases have
a perception that Judges must have been paid to decide adversely aga[nst them.

The JSC relies on the office of the Judiciary ombudsman to receive complaints from the
public. It is currently headed by a chief magistrates-.The nominee proposes that the office
of Judiciary Ombudsman should be upgraded and be led by a retired
with its own secretariat

serving judge

Periodic vetting of judges and magistrates
He doesn't agree with the proposal since it would create fear among judicial officers and that we
do not need to have vetting on a regular basis when the JSC can do the same task.

c.

Justice and Legal A/fairs Committee Report on Appointment of Chief Justice of the Republic of Kenya 201 6
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Judiciary injuncting the actions /proceedings of Parliament
a. There have been conflicts between the arms of government for example the judiciary

restrains Parliament or where judicial orders injuncts the executive on matters of public
interest.

b. All organs of the government are accountable to the people and conflicts cannot arise if
all arms of government have respect for each other and have dialogue to address

conflicts.

c. Having consultations on a regular basis in closed door meetings to di
conflict should be explored by all parties involved.

d. There are two distinct matters, the court have no jurisdiction to stop I
exercise its Legislative role , but when dealing with disciplinary issut

a quasi-judicial body and process requires a fair hearing. The cases b,

are often where the petitioner feels that he was not given sufficient hr

respondent.

scuss areas of

)arliament to

:s, Parliament sits as

:fore the judiciary
:aring by the

Rights of persons accused of committing serious crimes such as terrorisnr

a. In criminal cases there are several factors that the court must take into consideration
before releasing suspects on bail with regard to criminal procedure.

b. The courts are not involved with people who are in police custody an$ reserved his
comments on extra-judicial killings.

c. People must adhere to the law and Courts will always ensure that the
is enforced as constitutionally mandated.

due process oflaw

Extreme religious views and the rights of women

a. He is a Christian living in Kenya and working in the judiciary and res

rights as guaranteed in the constitution under the bill of rights.

rpects other people's

b. His duty is to ensure that all people from all religions have their right! protected under
the constitution but as long as they do not interfere with the rights of other people

Lack of landmark decisions by the Supreme Court on controversial public issues such as
gay relationships and abortion

The courts are where the tyre meets the road. The Acts passed by parliament cannot deal with
every possible situation. When the court is faced with situations where there pre no express
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provisions, within the framework of that provision, the courts can come up with principles which
can be applied. Where the courts have gone too far, this has been overruled $V Parliament.

Elimination of death penalty

The nominee Judiciary cannot legislate nor abolish death penality.It is a
should be dealt with by Parliament.

issue that

On American jurisprudence with regard to the realism school of thought where the law is not
clear until it is pronounced by the Supreme Court; he said that he subscribes lto the sociological
school of thought that the law should be interpreted and applied within the sbcial context and he
does not agree with the American school of thought

Physical access to justice
The immediate former Chief Justice did a commendable job of creating the rBquirerd

infrastructure. Currently Judiciary has 34 High courts in 34 Counties and wili work towards
achieving the remaining 13 High Court stations in the 13 remaining Countieq. This is in line with
the principles of devolution in so far as access to justice is concerned.

Decisions of the Supreme Court on election cases

The Supreme court is not bound by its decisions and can depart from it but
and High Court are bound by its decisions.

,1," Court of Appeal

t
Digitization of the judiciary
This will be a flagship project and he will request Parliament to allocate
transformation in the judiciary.

fundb to realize

Expeditious disposal of land cases to address backlog

Land matters are critical issues in all courts across the country and the Judici{l Service
Commission has conducted interviews and approved the appointment of 20Iland and
Environment Court Judges.

The Judiciary had devolved jurisdiction of land cases to Magistrates courts b,lt th"r" is a decision
challenging the same.

Alternative Dispute Resolution in criminal cases and the role of Elders in judicial matters,
The judiciary always allows reconciliation in misdemeanors but not felonier {r,A tnut elders are
also used to help parties reconcile as demonstrated by a flag ship project in Kdricho.

a

Justice and Legal A/fairs Committee Report on Appointment of Chief Justice of the Republic of Kenya 20t6
19



Relationship of the judiciary with other arms of government,

He will encourage consultations with other arms of government and minimJze conflicts that may
arise for want of consultations. The Courts have no jurisdiction to restrain Parliament from
legislating.

Objection of his nomination by Mr. Edward Kings Onyancha Maina,

Mr. Kings filed an appeal out of time and the other party filed an applicatioh to strike it out. He
Mr. Kings did not explain why he delayed to comply with the timelines stipulated in law and
wanted the court to exclude weekends in the determination of time for filin$ the appeal. The law
does not allow his argument and his appeal was struck out.

Objections by the residents of Ainamoi Constituency

He appeared before the Judges and Magistrates Vetting Board chaired by Mr.Sharad Rao to
respond to the same complain. He was asked to explain his decision in R vs Andrew Mueche
Omwenga case and averments that he was not respectful to the family of thb deceased persons,
not sensitive to the members of the family, reduced the accusation against the accused from a
capital offence of murder to manslaughter.
The family of the deceased Hon. David Too, in their view they believed that there was sufficient
evidence to sustain a charge and sentence of murder. The Board sought his gpinion in the manner
in which he handled the matter and if he should have excused himself from fhe case.

The nominee stated that the matter is Sub-.Iudice since the state filed a noticb of appeal which
has not yet been decided.
The nominee was accused before the vetting board of tribalism because the pccused was a Kisii,
an allegation that was dismissed by the Board.

The nominee stated that is a professional requirement that if a family or friend comes to court,
the judge should disqualify himself from the case. He did not personally kn{w the accused
person and cannot even identify him now and the only thing he has in common with accused is
origin from the Kisii their ethnic group.

The nominee informed the Committee that he considered the evidence adduced at the trial and
reached the view that the accused proved the defence ofprovocation and redpced the charges to
manslaughter. Had he admitted the alternative defence of 'self defence' he *ould have acquitted
the accused. His decision was based on evidence before the court and the law.

The nominee stated that he dismissed the defence of "self defence", stating t[rat if indeed the
accused person wanted to disarm the persons he shot, he should have then shot them elsewhere
to immobilize the persons.

The nominee noted that he does not subscribe to extra-judicial killings and was dealing with a
question of using reasonable force and that all the three people were armed rtlith guns.
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Kiambaa Church case,

Hon.Jr-rstice Maraga was shoched from what he saw at the burnt chr,rrch *ilr.., he visited the
scene during the trial. If one reads his judgment he will see how he agonizpd in that case
regarding the persons who were burnt to death in the church. He statecl tliat as a jucige, he
could not decide cases on emotions but on the evidence acldr-rced. In this ca$e there was no
evidence fbr the court to find a conviction of the accused persons. He lamented the poor
investigations by the police in this matter.

The nominee stated that the Judiciary is not the only player in the justice ,yJt.* and as chairman
of the National Council on Administration of Justice; he will propose that rrtembers of
Parliament be represented in the Council.

Composition of the Judicial Service Commission where advocates ..p.I"nting the LSK
are actively involved in litigation,

This is an issue which has been discussed at the JSC but the Chief Justice hls no powers to make
the decisions. There is need to discuss and find a way forward and if it requipes amendments to
the law then he will not hesitate to propose the relevant amendments.

Disciptinary matters by the JSC against Judges and Magistrates,

There is need to be fair to everyone and the JSC cannot send a Judge home .h lrag" can only be
removed by a petition to the President to set up a tribunal.

The CJ takes serious all complaints to the Judicial Service Commission but rlot all matters to the
JSC are referred to the President. Matters that are admistrative in nature are ilandled by the Chief
Justice.

He will strengthen the office of the Judiciary ombudsman by proposing inchhsion of
investigators.

He informed members that the Judiciary needs support from Parlia-"nt *herlit seeks funds to
implement its programmes. The Judiciary Training Institute will have a broa{ened curriculum to
address emerging issues including parliamentary affairs by inviting speakers 

[rom 
Parliament.
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7.0 COMMITTEE'S OBSERVATIONS AND FINDINGS

7.1 Observations
The Committee having considered the curriculum vitae of Hon. Justic. buria Kenani Maraga
and having heard his submissions during the vetting made the followin! observations on his
nomrnatron;

a That Hon. Justice David Kenani Magara was born on l2tl'January

He holds a Master of Laws Degree (LLM) from the University o
Laws Degree (LLB) from the same University, and a Diploma in

, 1951

f Nairobi: a Bachelor of
Legal Practice from the

a

Kenya School of Law, he was admitted to the Roll of Advocates (n the 16th of October
1978.

He is a member of the Chartered Institute of Arbitrators, London a1d the Law Society of
Kenya.

The nominee has presented papers in numerous seminars, conducted, trainings in law, and
offered lectures at the University of Nairobi as a visiting lecturer. He also served as a
member of the Constitutional Review Task Force of the Seventh Dfy Adventist Church,
East Africa Union.

He is a senior legal professional with extensive experience in the Bpr and on the Bench,
and with a nascent but growing interest in academia. He was adrhitted to the Roll of
Advocates 38 years ago, and has served as judge of Kenya's two Superior Courts for
about l3 years.

He is currently, the Presiding Judge of the Court of Appeal at Kisur4u and the Chairman
of the Judiciary Committee on Elections.

He has previously served the Judiciary as the Chairman of a Triburpal appointed by His
Excellency the President of the Republic of Kenya to investigate the donduct of a Judge of
the High Court of Kenya; the Presiding Judge of the Family Division of the High Court at
Nairobi; and the Resident Judge, High Court of Kenya at Nakuru.

Before being appointed a Judge of the High Court, he was a legal pfactitioner in private
practice for twenty-five (25) years, engaged in civil and criminal fitigation as well as
conveyancing matters. During that period, he was also a judge at the Ntrakuru Agricultural
Show Trade Stands from 1985 to 1990.

His contribution led to boosting of the Agricultural Society's Shoil activities and as a
reward, the Kenya Farmers Union sponsored him and others t! attend the Royal
Agricultural Show in the UK in 1989. He also served as the Chairman of the Rift Valley
Law Society.

a

a

a
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a The nominee has a strong track record both in the Judiciary and private practice, where he
successfully served both as a professional and a leader. He is expo$ed to many different
facets of law, varied working environments, people, and communitie! making him a well-
rounded individual.

Both in legal practice and on the Bench, the nominee has made a significant contribution
to local and international jurisprudence as demonstrated in the Angula, Julie Ward, Choge
and Mohammed Harshi Cases, among others detailed herein belovt. About twenty five
(25) of his judgments have been reported by the National Council fdr Law Reporting and
many more are pending publication.

He has demonstrated superior legal capability while defending lan{mark criminal cases

such as the Choge Murder Case, which ran for two years up to the Court of Appeal; the
Anguka Case (in relation to the Ouko Murder); and the Julie Ward Ir,furder.

The Committee observed that the nominee has a proven strategic judicial and
organizational value-driven leadership and focus.

As the Presiding Judge of the Court of Appeal, Kisumu. He serve{ 14 Counties with a

total of 26 Judges of High Court, Environment and Land Court as fvell as Employment
and Labour Relations Court. Between October 2014 and June 2016, which is the period
under which served in that station, the Court disposed a total of 1,200 appeals and
applications.

The nominee is the Chair of the Bar-Bench Committee of the Kisumri Court of Appeal, as

well as the Chair of the Court Users' Committee. Under his leaderdhip, the relationship
between the Bar and the Bench was tremendously enhanced with more advocates now
taking pauper briefs.

Chaiman of Court lJsers'

regarfl to the expeditious

a

a

As the Resident Judge of the High Court at Nakuru, He was the
Committee, which regularly met and resolved bottlenecks in
disposal ofcases.

' He was extensively involved in the welfare of prisoners as demonstrated by several visits
to Nakuru Main Prison and Naivasha Maximum Prison to chec\ on the welfare of
prisoners and remandees. In 2010 he resolved a potentially explosirfe hunger strike that
had been staged by prisoners and remandees in protest against the lanner in which they
were being handled by certain Magistrates and a Judge. Had the strike succeeded, it would
have caused substantial damage to public confidence in the Judiciary. On a subsequent
visit to that prison by the Court of Appeal Judges, the prisonlers and remandees
commended him and his actions to those visiting Justices.

' In the administration of justice, he realized the need for the training of Chiefs, Assistant
Chiefs, and Village Elders as the first ports of call by victims of sexual offences and on
the handling of evidence on sexual offences. He obtained World Bapk funding, and got

23
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over 100 Chiefs, Assistant Chiefs and Village Elders trained. The Jrfdges and Magistrates
Vetting Board commended him for that action and for taking steps to decongest prisons in
his region.

As Chairman of the Judiciary Committee on Elections (JCE),the prefecessor of Judiciary
Working Committee on Election Preparations and after disposal of the election petitions
and appeals arising from the 20i3 General Elections, pursuant tp Article l0 of the
Constitution, the committee observed that he brought together all the Judges and
Magistrates who had heard those petitions and appeals; all the govprnment institutional
stakeholders; representatives from the Law Society of Kenya; representatives from
political parties in Kenya; as well as representatives from civil Society organizations and
obtained their views on electoral law reform and issues which should be addressed for a
seamless electoral dispute resolution after the 2017 General Elections.

The Committee observed that in May 2012to August 2015, he servld as Vice-Chairman
of the Judiciary Working Committee on Election Preparations (JWCEP).The JWCEP was
set up by the Hon. Chief Justice and tasked to liaise with other stakehflders in the conduct
of elections and to advise the Judiciary on how to efficiently and expeditiously deal with
the numerous election-related disputes then anticipated to arise fro{n the 2013 General
Elections. He chaired over 50 Committee and Stakeholder Meetings; facilitated 5 training
sessions that equipped the Judges and Magistrates with skills and knowledge for the
expeditious and competent determination of election petitions and appeals. Under his
leadership, the Judiciary successfully determined 192 election petitions (including the
Presidential Petitions) and 84 appeals (a total of 276 matters) within tlp timeframes set out
in the Constitution.

The nominee is an accomplished trainer and facilitator, who had facilitated several
capacity-building sessions at the Judiciary Training Institute; the Law Society of Kenya's
Continuous Legal Education (CLE) workshops; as well as seminars and conferences at
other institutions. He is also a visiting lecturer at the University of Nairobi.

In Community service and probono, activities, he has been supporting Moi Children's
Home since the 1980s and St. Barnados Children's Home, Nairobi sin{e 1996. He has and
continues to educate orphans and disadvantaged children, some of whom he has supported
up to University level. He has helped build Churches at Mwereni {n Kinango area of
Kwale County; Yumbuni in Mutito Andei; Mutituni in Machakos County; Simerero in
Siaya County and others in Nakuru, Nyamira and Kisii Counties. Irl private practice; I
gladly handled several pro-bono briefs.
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7.2 Findings
After conducting the approval hearings, the Committee made the fo

1. Hon. Justice David Kenani Maraga has the requisite
in the Judiciary which qualifies him for appointment
the Republic of Kenya.

quahtrcatlons

to the positi!

findings;

and vast experience

n of Chief Justice of

Onyancha Maina
being filed out of

2. Hon. Justice David Kenani Magara, according to the records u.r[ info.-ation availed
to the Committee, has never been implicated in any issues that may lead to a

conclusion of lack of integrity on his part.

3. The candidate exhibited impressive knowledge of topic{l issues including
demonstrated understanding of administration and management principles required to
address the challenges facing the Judiciary. The nominee exhibited a proper
understanding of the doctrine of separation of powers whicfr requires the three
branches of government to exercise their powers in a .nu.rr"[ that respects their
respective constitutional territories while upholding the rule of lay and the principle of
checks and balances.

4. The Petition and objection to the appointment by Mr. Samson Ndenderu Kigamba
lacked merit because the nominee obtained the stay orders on be{ralf of his client (the
Defendant) and further that the nominee owed no duty of care t! the petitioner who
was the plaintiff in the matter.

5. The Petition and objection to the appointment by the ."J,d"n,, of Ainamoi
Constituency lacked merit because the nominee properly exercis(d his lawful judicial
discretion to reduce the charge against the accused from murder to manslaughter.

6 The petition and objection to the appointment by Mr. Edward fiJg,
lacks merit because Mr.Maina's appeal was properly dismissed flr
time.
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8.0 RECOMMENDATION OF THE COMMITTEE

THAT Pursuant to Article 166 (l) (a) of the Constitution of Kenya, the
(Parliamentary Approval) Act, 2011 and Standing Order 216 (5) (0 of
the Committee recommends that;

The House approves the nomination of Hon. Justice David
appointment by H.E the President a Justice of the Republic of

Sign a

Samuel Chepkong'a, M.P

(Chairperson)

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEG

rd5,,Dated this.. of.
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PRESENT

Hon. Samuel Chepkonga, M.p.
Hon. Priscilla Nyokabi, M.p.
Hon. Benson Mutura, M.p.
Hon. Neto Agostinho, M.p.
Hon. Ben Momanyi, M.p.
Hon. Bitok Kirwa, M.p.
Hon. Charles Gimose, M.p.
Hon. Dr. Christine Ombaka, M.p.
Hon. Fatuma Ibrahim, M.p.
Hon. Florence Kajuju, M.p.
Hon. John M. Waiganjo, M.p.
Hon. Johana Ngeno, M.p.
Hon. Mohamed Abdi Haji, M.p.
Hon. Moses Cheboi, M.p.
Hon. Ndirangu Waihenya, M.p.
Hon. Paul K. Bii, M.p.
Hon. Peter Kaluma, M.p.

APOLOGY

Hon. Olago Aluoch, M.p.
Hon. Njoroge Baiya, M.p.
Hon. Boniface Otsiula, M.p

ABSENT

Hon. David Ochieng, M.p.
Hon. Kanghta Irungu, M.p.
Hon. John Njoroge Chege, M.p.
Hon. Kamoti Mwamkale William, M.p.
Hon. (Bishop) Robet Mutemi, M.p.
Hon. Sammy Koech, M.p.
Hon. Tom J. Kajwang', M.p.
Hon. William Cheptumo, M.p.

Chairperson
Vice Chairperson

/



SECRETARIAT

Mr. Abenayo Wasike

Mr. Ahmed Salim
Mr. Denis Abisai

Ms. Mugure Gituto
Ms. Clare Jerotich
Mr. Stephen Nyakuti
Mr. John Mungai

Mr. Moses Kariuki

Clerk Assistant I
Clerk Assistant III
Legal Counsel

Legal Counsel II
Researcher

Audio Officer
Audio Officer
Sergeant-at-arm

MIN No.JLA.CJ.APP.l0 2Ot6:- PRELIMINARIES

The Chairperson called the meeting to order at 4.10 p.m. with a word of prayer from
Hon. Ben Momanyi, M.P. The Chairperson introduced the agen{a of the meeting;
confirmation of the minutes of the previous meeting and the considbration of the report
on the vetting of the nominee to the position of the Chief Justice of Kenya, Justice
David Kenani Maraga.

MIN No.JLA.CJ.APP. 11 / 2Ot6:-
THE PREVIOUS MEETING

The minutes were confirmed as follows;

Meting held on 13th october 20t6 at 10.00 a.m. was proposed by
and seconded by Hon. Florence Kajuju, M.p

Meting held on 11th october 2016 at 10.00 a.m. was proposed by
and seconded by Hon.Ben Momanyi,M.p

,PN Fatuma Ibrahim

Hdn. Moses Cheboi

MIN No.JLA.CJ.APP. 12 / 2O16:-

The Committee considered the report, word by word, and it was confirmed that the
repoft represents the Committee's deliberations, views and findin$s. The repoft was
unanimously adopted, with a recommendation that the House approves the nomination
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of Hon. Justice David Kenani Maraga for appointment by H.E.
Justice of the Republic of Kenya.
The adoption of the report was proposed by Hon. Ben Momanyi,
Hon. Bitok Kinrua, M.P

MIN No.JLA.CI.APP.13 /2016:- ADJOURNMENT

The meeting was adjo rned at ten minutes past five otlock.

Signed....
a

Date. \S::uffiLr.trsth

I

President as Chief

P and seconded by
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DEP ON
AND AFFAIRS ON Y. r3rrl ocro 2016 AT t A.M. IN
MINI CHAMBER. COUNTY HALL. PARLIAMENT BUILDINGS

PRESENT

Hon. Samuel Chepkonga, M.P. - Chairperson
Hon. Priscilla Nyokabi, M.P. - Vice Chairperson
Hon. Benson Mutura, M.P.
Hon. Neto Agostinho, M.P.
Hon. Ben Momanyi, M.P.
Hon. Bitok Kirwa, M.P.
Hon. Charles Gimose, M.P.
Hon. David Ochieng, M.P.
Hon. Dr. Christine Ombaka, M.P.
Hon. Fatuma Ibrahim, M.P.
Hon. Florence Kajuju, M.P.
Hon. Kang'ata Irungu, M.P.
Hon. John M. Waiganjo, M.P.
Hon. John Njoroge Chege, M.P.
Hon. Johana Ngeno, M.P.
Hon. Kamoti Mwamkale William, M.p.
Hon. Mohamed Abdi Haji, M.p.
Hon. Moses Cheboi, M.P.
Hon. Ndirangu Waihenya, M.p.
Hon. Paul K. Bii, M.P.
Hon. Peter Kaluma, M.P.
Hon. (Bishop) Robert Mutemi, M.p.
Hon. Sammy Koech, M.P.
Hon. Tom J. Kajwang', M.P.
Hon. William Cheptumo, M.P.

APOLOGY
Hon. Olago Aluoch, M.P.
Hon. Njoroge Baiya, M.P.
Hon. Boniface Otsiula, M.p.

SECRETARIAT
Mr. Abenayo Wasike
Mr. Ahmed Salim
Mr. Denis Abisai

Clerk Assistant I
Clerk Assistant III
Legal Counsel



Ms. Mugure Gituto
Ms. Clare Jerotich

Mr. Stephen Nyakuti
Mr. John Mungai
Mr. Andrew Jumanne

Mr. Moses Kariuki
Mr. Stanley Lagat

Legal Counsel II
Researcher

Audio Officer
Audio Officer
Sergeant-at-arm

Sergeant-at-arm

Sergeant-at-arm

MIN N J.APP.07t20t6 PRELIMINARIES

The Chairperson called the meeting to order at 10.00 a.m. with a word of prayer from Hon.
(Bishop) Mutua Mutemi, M.P. The Chairperson introduced the agenda of the meeting; the
vetting of the nominee to the position of the Chief Justice of Kenya, Justice David Kenani
Maraga. The Chairperson reminded Members that in line with the Committee's resolution during
the previous meeting, the vetting will take around two hours, and that Members will confine
themselves to questions relevant to the suitability or unsuitability of the nominee as per the
vetting structure and questions filed for reference.

MIN No.JLA./CJ.APP.08/201 6:- APPROVAL HEARING OF JUSTICR DAVID
KENANI M GA F'OR THE POSITION OF' THE
CHIEF' JUSTICE OF' REPUBLIC OT' KENYA

The Committee interacted with the nominee on a number of issues. Some of the issues raised and
responded to include the following:

On the vision of the nominee for the 2lst century Judiciary:
l. He stated that his vision arises from the experience in practice and as sitting as a judge.

He informed the Committee that in practice he noted a lot of shortcomings. For example
cases which drag on for years. He stated that a backlog of cases has an effect on the
investment, business and the economy as a whole. Therefore his vision is to eliminate
backlog.

2. He also stated that he is looking forward to ensure that judicial officers and the entire
judiciary staff to work together as a team to serve litigants before them and understand
that they are there to serve citizens-no leader can succeed if he doesn't carry staff with
him.

3. Digitization of records and automation of the proceedings of the court is also one of the
things he is looking forward to implement.
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On Corruption in the judiciary, he stated that

l. It has permeated into all the sectors in Kenya and the judiciary is not an exception. He
explained that corruption in the judiciary is both real and perceived because those who
lose cases sometimes develop a negative notion against the integrity of the judges.

2. The JSC relies on the office of the ombudsman to receive complaints from the public and
which is currently headed by a chief magistrate. He proposed that it should be led by a
judge, retired or serving with its own secretariat and investigating officers.

on the periodic vetting of judges and magistrates, he stated that;

He does not agree with that idea as, in his opinion, it would create fear among judicial officers.
He believes that we don't need to have vetting on a regular basis and that the JSC can do the job
through strong internal mechanisms.

On the Judiciary issuing injunction against Parliament and the Executive, he stated that;
l. All organs of the government are accountable to the people.
2. All arms of government should respect each other and have dialogue to avoid conflicts.
3. The courts have no jurisdiction to stop parliament from legislating
4. On disciplinary issues under article 165, Parliament sits in a quasi-judicial process which

requires a fair hearing.
He stated that the cases before the judiciary are often where the petitioner feels that he has
not being given a fair hearing.

On the rights of accused persons for serious crimes such as terrorism and in light with
protection of families, fair hearing and despite the fact that those found guilty should be
accountable for their crimes, he stated that;

In criminal cases there are several factors that the court must take into consideration with regard
to criminal procedure. The courts are not involved with people who are brought before them by
the police. However, on extra-judicial killings, if we don't adhere to the law there will be
problems.

on the extreme religious beliefs and the rights of women, he stated that;

. He asserted that he was a Christian living in Kenya and working in the judiciary.

. He was not a fanatic and that he respects other peoples' rights.

. Kenyans have a constitution with an elaborate bill of rights and his duty is to ensure that
all people from all religions have their rights protected as provided for under the
constitution but as long as they do not interfere with the rights of other people.

I
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4. He is a liberal thinker

On death penalty he stated that the court cannot legislate and the abolition of death penalty is
not something that the judiciary can do, it is a fundamental issue that should be dealt with by
Parliament.

On the lack of landmark decisions on issues of public interest that should be done by the
Supreme Court on issues such as homosexualify, abortion among other relationships, he
stated that;

l. The court is where the tire meets the road and Acts passed by Parliament cannot deal with
every situation and that when the court is faced with a situation where there are no
express provisions, within the framework of that provision in question, the courts can
come up with principles which can be applied.

2. Where the courts have gone too far, this has been overruled by parliament through
legislation.

On American jurisprudence, with regard to the American system where with the realism
school of thought the law is not clear until it is pronounced by the court.

He declared that he subscribes to the sociological school of thought that is within the social
context and does not agree with the American school of thinking on the same.

On ADR in criminal casesl he stated;
1. ADR may be allowed only in minor cases.

2. May recommend reconciliation in misdemeanors.
3. Felonies cannot be subjected to ADR or reconciliation.

On his ruling in the Kiambaa Church case; he stated that;

l. Even in the judgment he agonized on what had been done in that case, anyone with
human feeling could feel the impact of what happened to the burnt church.

2' As a judge, he stated that he cannot decide cases on emotions and evidence placed before
him could not find a conviction due to poor investigations.

3. The judiciary is not the only player in the justice system. As the chairperson of the
National Council of Access to Justice, he will propose that MPs have a representative to
the Council.

On the issue of lawyers who are commissioners of JSC being allowed to practice before
judges and magistrates appointed by them, he said that;
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This is an issue which has been discussed at the JSC but the Chief Justice has no powers to make
the decisions. There is need to discuss and find a way forward and if it requires amendments to
the law then he will not hesitate to propose the relevant amendments.

OBJECTIONS AGAINST THE NOMINEE

On a petition by Samson Ndenderu Kigamba Esquire:
' Where the petition alleges that as a result of the stay order by Mr. Maraga when Mr.

Maraga was acting for the defendant, the complainant who was then the plaintiff lost his
engine, the nominee reported that he was acting in under for and in the best interests of
his client, and not the petitioner. Not only that, he stated that he has never been
summoned by the disciplinary commission or the Law Society of Kenya on this issue as
alleged by the petitioner.

On a petition by Edward Kings Onyancha Maina:
o Where the petition alleges, among others, that Mr. Maraga caused backlog of cases, he

stated that the complainant filed a notice of appeal application out of time. The other side
applied to strike it out. The application was dismissed. The nominee therefore does not
understand how that can cause a backlog.

on a petition by Residents of Ainamoi constituency in Kericho county:
The petitioner alleges that the judge was not respectful to the family of the deceased persons, and
that he reduced the accusation against the accused from a capital nature to manslaughter. In their
view, there was sufficient evidence to sustain a sentence of murder.

I ' The nominee stated that the state filed a notice of appeal, and the appeal has not been
decided. The matter is sub-Judice.

2' It is an unfortunate case and that before the Judges and Magistrates Vetting Board he was
accused of tribalism because the accused was a Kisii like the judge himself. This was
however dismissed by the vetting board.

3' The nominee further stated that the accused person was not known to him personally.
4' He was dealing with two defences; self-defence and provocation. Self-defense is an

absolute defence. In dismissing the defence of self-defense, the judge reported that if the
accused wanted to disarm the person, he should have shot them elsewhere to immobilize
the person. That statement was not because the judge was insensitive, but he was in the
consideration of the facts.

5



5. He reported that he does not at all subscribe to extra-judicial killings and that he deal with
cases on the evidence and the law. That was the case when he admitted the second
defence of provocation which led to the charge of manslaughter.

MIN NO.JLA. CJ.APP.O9/2016:. COMMITTEE,S OBSERVATIONS AND FINDINGS

The Committee having conducted the approval hearing, made the following observations and
Findings;

l ' That Hon. Justice David Kenani Maraga had the requisite qualifications and vast
experience in the Judiciary.

2' That, according to the records availed to the Public Service Commission and the
Committee, Justice David Maraga is not involved in any issues that may lead to his
lacking integrity.

3. That the candidate exhibited impressive knowledge of topical issues including those
touching on administration, management and challenges that he will need to address to
implement the Judiciary transformation framework.

4' That the nominee, according to the best of the knowledge of the Committee, has not been
convicted of any offence with regard to contravention of Article 75 of the Constitution.

5' Hon' Justice David Kenani Maraga has the requisite qualifications and vast experience in the
Judiciary which qualifies him for appointment to the position of Chief Justice of the Republic of
Kenya.

6' The Petition and objection to the appointment by Mr. Samson Ndenderu Kigamba lacked rnerit
because the nominee obtained the stay orders on behalf of his client (the Defendant) and further
that the nominee owed no duty of care to the petitioner who was the plaintiff in the matter.

7 ' The Petition and objection to the appointment by the residents of Ainamoi Constituency lacked
merit because the nominee properly exercised his lawful judicial discretion to reduce the charge
against the accused from murder to manslaughter.

8' The petition and objection to the appointment by Mr. Edward Kings onyancha Maina lacks merit
because Mr.Maina's appeal was properly dismissed for being filed out of time.

The Committee also considered the attached curriculum vitae of the nominee and by majority
approved the nomination of Justice David Kenani Maraga for appointment by H.E. the president
as the Chief Justice of the Republic of Kenya.

6
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f The meeting was adjourned at forty five minutes past twelve o'clock. The next sitting scheduled
for 4pm, 13th October 2016 at Committee Room 7, Parliament Building.

Signed

Date J )oF-"'2'

I
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PRESENT

Hon. Samuel Chepkonga, M.p.
Hon. Priscilla Nyokabi, M.p.
Hon. Benson Mutura, M.p.
Hon. Neto Agostinho, M.p.
Hon. Ben Momanyi, M.p.
Hon. David Ochieng, M.p.
Hon. Fatuma Ibrahim, M.p.
Hon. Florence Kajuju, M.p.
Hon, Kang'ata Irungu, M.p.
Hon. John M. Waiganjo, M.p.
Hon. Kamoti Mwamkale William, M.p
Hon. Mohamed Abdi Haji, M.p.
Hon. Moses Cheboi, M.p.
Hon. Peter Kaluma, M.p.
Hon. (Bishop) Robert Mutemi, M.p.
Hon. Tom J. Kajwang', M.p.
Hon. William Cheptumo, M.p.

APOLOGY

Hon. Olago Aluoch, M.p.
Hon. Njoroge Baiya, M.p.
Hon. Boniface Otsiula, M.p.
Hon. John Njoroge Chege, M.p.

ABSENT

Hon. Charles Gimose, M.p.
Hon. Dr. Christine Ombaka, M.p.
Hon. Bitok Kinrua, M,p.
Hon. Ndirangu Waihenya, M.p.
Hon. Paul K. Bii, M.p.
Hon. Sammy Koech, M.p.
Hon. Johana Ngeno, M.p.

TH

Chairperson

Vice Chairperson
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SECRETARIAT

Mr. Abenayo Wasike
Mr. Ahmed Salim
Mr. Denis Abisai
Ms. Mugure Gituto
Ms. Clare Jerotich
Ms. Rehab Chepkitim
Mr. Moses Kariuki
Mr. Stanley Lagat

IN AfiENDANCE

Mr. Ezra Chiloba
Ms, Betty Sungura
Mr. Marjan Hussein
Mr. Osman Ibrahim
Ms. Jane Gitonga
Ms. Moses Kipkogei

Clerk Assistant I
Clerk Assistant III
Principal Legal Counsel
Legal Counsel II
Researcher

Audio Officer
Sergeant-at-arm

Sergeant-at-arm

CEO, IEBC

Dep. CEO, IEBC

Dep. CEO, IEBC

Director Finance, IEBC

M/P, IEBC

Legal Officer, IEBC

MrN No.JLA.cJ.App.0r ''n16:- PRELTMTNARTES

The Chairperson called the meeting to order at 10.50 a.m. with a word of prayer from
Hon' Robert Mutemi, M.P. The Chairperson introduced the agenda of the meeting; as
consideration of the Institute of Directors of Kenya Bill, 2016, consideration of the
vetting structure and questions for the nominee to the position of the chief Justice of
Kenya, and meeting with Independent Electoral and Boundaries Commission
Secretariat.

MIN No.JLA.CI.App.O2 /2016:-

The Committee considered the Institute of Directors of Kenya Bill, 2016. The committee
did not propose any amendments.

)



MIN No.JLA.CJ.APP.03 '2016:- coNsrDERATroN oF THE ,ETTTNG

NOMINEE TO THE POSISTION OF THE CHIEF
JUSTICE OF KENYA

The Committee, having received communication that Justice David Kenani Maraga,s
name was fonryarded to the National Assembly for approval as the next Chief Justice of
Kenya, considered the vetting structure in line with the public Appointments
(Parliamentary Approval) Act and in line with known best practices and resolved that
during the vetting of the nominee which was scheduled for the L3th of Octobe r 20!6,
Members will ensure that questions asked by any Member will not be repeated by
others and as much as possible, the vetting should take around two hours, time.
Members also went through the memoranda submitted by the public in response to a
request by the clerk of the National Assembly through the print media.

MIN No.JLA.CI.App.04 ^n16:-

SECRETARIAT

The committee met with the secretariat of the Independent Electoral and Boundaries
Commission (IEBC). It was noted that the meeting was arranged in response to a letter
by the IEBC secretariat requesting for audience. The Chief Executive Officer of the IEBC
gave a brief presentation to the Committee on the Implications of the Election Laws
Amendment Act on Preparations for 2017 General Elections. The Committee, however,
asked the IEBC secretariat to meet the Committee on Tuesday, l6th October 2016 when
the secretariat will be more prepared.

MIN No.JLA.CJ.App.05 12016:- ADJOURNMENT

The meeting was adjourned at forty five minutes past twelve oUock.

MIN.No.JL^A.CI.APP.O6 IZOL6 DATE OF NEXT MEETING
The next meeting d on Thursday 13th October, 2016 at 10.00 a.m.

Signed.

(Chairperson)
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and date

Deor

EXECUTIVE OF-FICE, OF THE PRESIDENT

CHIEF OF STAFF AND HEAD OF THE PUBLIC SERVICE

.STATE HOUSE

P O. Box 40530-00100
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Noted L
Hon. Justin Muturi, EGH. MP
Speoker of the Notionol Assembly
Porlioment Buildings
NIAIROBI
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RE: APPROVAL OF APPOINTMENT . CHIEF JUSTICE OF KENYA

Reference is mode to the obove subject motter

Following interviews by the Judiciol Service Commission to fill the
Position of Chief Justice, ond the consequent selection of Dovid Kenoni
Morogo, I om now forwording the Nome of Hon. Mr. Justice Dovid
Kenqni Morogo for conslderotion ond opprovol by Porlioment os per
the requirement of Article 166(1)o of the Constitution of Kenyo 20,l0.
This will pCIve the woy f or his oppointment by His Excellency the
President to be the Chief Justice of Kenyo.

I hove enclosed o copy of the letter conveying the decision by the
Judiciol Service Commission to pick Hon. Mr. Justice Dovid Kenoni
A/orogo for considerotion for oppointment os Chief Justice.

Yours

frs\ f^t-
JOSEPH K. KINYUA, EGH

CHIEF OF STAFF AND FI D OF PUBLIC SERVICE

Encl
CC. Mr. Justin Bundi, CBS

Clerk of the Notionol Assembly of Kenyo
Porlicrment Buildings
NAIROBI
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Reference is mode to the obove subject motter

Following interviews by the Judiciol Service Commission to fill the
Position of Chief Justice, ond the consequent selection of Dovid Kenoni

Morogo, I om now forwording the Nome of Hon. Mr. Justice Dovid
Kenoni Morogo for considerotion ond opprovol by Porlioment os per
the requirement of Article 166(l)o of the Constitution of Kenyo 2010.

This will pove the woy f or his oppointment by His Excellency the
Presiclent to be ihe Chief Justice of Kenyo.

I hove enclosed o copy of the letter conveying the decision by the
Judiciol Service Commission to pick Hon. Mr. Justice Dovid Kenoni
Morogo for considerotion for oppointment os Chief Justice.

Yours

JOSEPH K. KINYUA, EGH
FF AND HEAD ERVICE

Encl
CC: Mr. Juslin Bundi, CBS

Clerk of ihe Nqtionol Assembly
Porlioment Buildings
NAIRO B I
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Telephone: Nairo b i 2221227

Email: i scsecretariatlOiudician'. go.ke

When replying please quote

JSC.l/4
Letter of Transmittal

His Excellency Hon. Uhuru I(enyatta, C.G.H.,
The President of the Republic of I(enya and Commander-in-Chief
of the I(enya Defense Forces,
Office of the President,
Harambee House,
NAIROBI.

JUDTCTAT- SERVTCE COMMTSSiCN

P. O. BOX40048-00100

NAIROBI

22nd September,2016

STATE HOUSE

2 2 sEP 20t6

SECRET REGISI-IIY
H,ECETX,TED

NAI ROB I, KENJYA.

ffi

Your Excellency,

RE: RECOMMEDATION FOR APPOINTMENT TO THE OFFICE OF

DAVID KENANI MARAGA

On behalf of the Judicial Service Commission, I have the honour to forwatd to
Yout Excellency, the attachment containing the tecommendation fot the appointment to
the above stated office of Hon. Mr. Justice David Kenani Maruga National Identity
Card No. 0330884 to be made by Your Excellency subject to the approval by the National
Assernbly in accordance with the Provisions of Article 166 (1) (a) of the Constitution of
Kenya.

The Commission has undertaken the process with utmost transparency and as per
the mandate confetred upon it by the Constitution andJudicial Service Act,2011 and with
tangible participation of the sovereign people of I(enya.

Thank you.

Yours faithfully
a

tS- I

\*r.;-{"s
Hon. Prof. Margatet I(obia, PhD, CBS,

ACTING CHAIRPERSON,
JUDICIAL SERVICE COMMI SSION.



REPUBLIC OF KE]VYA

THE

RECOMMENDATION

One (1) post was declared vacant anci subsequently advertised h), the .Judicial Seruice

Commission under Ad-rertisement No. V/No. 6/201,6. Thirteen (13) appli.cations wete

teceived and all the applicants wete shordisted and called fot intervie.vs. Tu'el','e (12)

candidates appeated fot interuiews and were interviewed accotdingly.

The Comrnission recommended that:

Hon. Mr. Justice David Kenani Maraga National Identity Card No. 0330884 be appointed

to the post of Chief Justice o[ the Republic of I(enya.

The detailed report of rhe tecruitment and selection process is annexed.

coMMrssroNERg SIGNATURE

1,. Hon. Ptof. Margatet l(obia, PhD, CBS,

Acting Chairperson.

2. Hon. Emiiy Ominde,
Cc-rmmissioner.

.>

I/LLt

Pa elof2



3. Hon. Prof. Githu Muiqai, EGH, SC, -Attorney General

Commissicner.

4. Hon. Mt.Jusrice M.A. Warsame,Judge of Appeal

Commissioner.

5. Hon. Ptof. Tom O. Ojienda, SC

Comrnissioner.

6. Hon. Mr. Justice A.O. Muchelule, Judge of the High Court -------------
Commissionet.

n
\&rrls:l. Hon. Ms. !7inni: W. Guchu

Ccmmissionet.

B. Hon. Mr. ICpngetich Atap l{odr Bett

Comrnissionet.

9. Hon. Mercy Mwarah Deche

eo-nuousllanter.

FIon, Mrs. Anne A. Amadi,

?) "d ?.of L
Dated:

a
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REPUBLIC OF KEI{YA

IAL S

ANNEXTURE

THE REPORT OF THE JIIDICIAL SERVICE COMMISSION OF KEI\TYA ON TH3
RECRUITMENT AIYD SELECTION PROCESS FOR THE CHIEF JUSTICE OF TIIE

REPUBLIC OTKEI\IYA

SUBMITTED TO HIS EXCELLENCY THE PRESIDENT OF THE REPUBLIC OF KENYA

oN 22ND SEPTEMBER,2016

a

.t

DATED 22ND SEPTEMBER, 2016
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INTRODUC:TION

1. The Chief Justice / Prcsident of the Supreme Court Hon. Justice Dr. Willy M. Mutunga, D

jur, E.G.FI., S.E.G.H., retired on 16'l'June, 2016.

NOTICE OF VACANCY

2. Subsequently, the Judiciary declared the vacancy in the Office of the Chief Justice of the

Republic of Kenya pursuant to Section 3(1), Part II, First Schedule of the Judicial Service

Act, No. 1 of 2011.

ADVERTISEMENT

3. 'lhereafter, on 17'l' June, 2016 the Judicial Service Commission advertised the vacant position

of Chief Justice of the Republic of Kenya in accordance with the provisions of Section 3,

Part II, First Schedule of the Judicial Serryice Act, No. 1 of 2011.

4. The deadline set out in the advertisement for subrnission of applications was 7th July, 2016 at

5.00 p.m. However, subject to Gazette Notice No. 4954 of 1't July, 2016 declaring 7th July,

2016 a,Public Ifoliday (Idd - UI -Fitr) the cleadline was extended to B'h July, 2016.

5. A total of thirteen (13) applicants tesponded to the advertisement as follows:-

List of applicants for the position of Chief Justice:

S/I.{o. Name of Applicant I.D. / Passport No.
1 Hon. Mr. Justice Alnashir R.M. Visram 10t77186
2. FIon. Mr. Justice David Kenani Maraga 0330884

) Hon. Justice Dr. Smokin Charles Waniala 2093616
4 [Ion. Lady Justice Roselyn Naliaka Nambuye 0213374

5 Hon. Mr. Justice Amraphael Mbogholi Msagha s468691
6. Prof. Makau Mutua Al69s 10l
7 David Mwaure Waihiea 1889015

8 Hon. Mr. Justice (Rtd) Aaron Gitonga Ringera. 4826426

9 Philip Nzamba Kitonga 48399s0
l0 Lucv Wania Julius 10252584
11. Hon. Justice Prof. Jackton Boma Oiwang 1tt2666
t2. Paul Andrew Kongani Udoto Kongani 204591s2
13 Amb. Daniel Waisiko Wambura 1079337 5

Page 2 of 7



I{EVIEW OF APPLICATIONS

6. Pursuant to Part III, First Schedule of the Judicial Service Act,20ll the Judicial Service

Commission at its meeting of 12'h July,2016 reviewed all the applications for completeness

and compliance with Constitutional and statutory requirements and shortlisted six (6)

candidates as follows:-.

Shortlisted Candidates

S/No Name of Applicant
I Hon. Mr. Justice Alnashir R.M. Visram
2 Hon. Mr. Justice Amraphael Msagha Mbogholi
3 Hon. Mr. Justice David Kenani Maraga

4 Philip Nzarnba Kitonga
5 Hon. Lady Justice Roselyn Naliaka Narnbuye

6 Hon. Justicc Dr. Smokin Charles Wanjala

7. The Commission's meeting held on 14'r'July,2016 scheduled the six (6) candidates for

interview as indicated below:-

Schedule of interview fot shotlisted candidates

8. Pursuant to Section 9, Part III, First Schedule of the Judicial Service act, No. 1 of 2011,

the Commission published the narnes of theapplicants and shortlisted candidates in the print

media and the Kenya Gazefre. The shortlisted candidates were accordingly notified of the

dates of interviews.

S/I.{o. Name of Applicant Day/Date of Interview Time for the
Interview

I Hon. Mr. Justice Alnashir R.M.
Visram

Monday
2918120r6

9.00 a.m.

2. Hon. Mr. Justice Amraphael Msagha
Mboeholi

Tuesday
301812016

9.00 a.m

3 Hon. Mr. Justice David Kenani
Maraga

Wednesday 3l18/2016 9.00 a.m.

4 Philip Nzamba Kitonga Thursday
U9l20t6

9.00 a.m

5 Hon. Lady Justice Roselyn Naliaka
Nambuye

Friday
21912016

9.00 a.m

6 Hon. Justice Dr. Smokin Charles
Waniala

Saturday
3t9120r6

9.00 a.m

a Page 3 of 7



D

INTERVIE-WS

9. The interviews commenced on 29th August,2016.

D

10. 'fhe criteria used to evaluate qualifications of individual applicants is provided under Part V,

First Schedule of the Judicial Service Act, No. 1 of 2011.

77. On the 29'h August,2016 the High Court Constitutional Petition No.314 of 2016 ordered

that the Judicial Service Commission re-consider all applicants who had not been shortlistcd

for the position of Chief Justice.

12. Following the above order which was served upon the Commission on 29'l' August, 2016, the

Commission at its meeting held on the same day, reviewed the applications of applicants who

had not been shortlisted and resolved that they all be invited for interyiew.

13. The interview schedule was a accordingly revised to include all applicants as follorvs:-

Revised intetview Schedule for the position of Chief Justice:

S/I.{o. Name of Applicant I.D. /
Passport No.

DaylDate of
Interview

Time for the
fnterview

I I{on. Mr. Justice Alnashir R.M.
Visram

t0t77186 Monday
29/8120r6

9.00 a.m

2. Hon. Mr. Justice Amraphael Msagha
Mboeholi

s468691 Tuesday
3U8/2At6

9.00 a.m

l I-Ion. Mr. Justice David Kenani
Maraga

0330884 Wednesday
31/8/2016

9.00 a.m.

4 Philip Nzamba Kitonga 4839950 Thursday
U9/20r6

9.00 a.m.

5 Hon. Lady Justice Roselyn Naliaka
Nambuye

0213374 Friday
219120t6

9.00 a.rn

6 Hon. Justice Dr. Smokin Charles
Waniala

2093616 Saturday
3/9/2016

9.00 a.m

1 Pau[ Andrew Kongani Udoto
Kongani

20459152 Monday 5/912016 9.00 a.m

8 Hon. Mr. Justice (Rtd) Aaron Gitonga
Ringera.

4826426 'Iuesday

6/9120r6
9.00 a.m.

9 Amb. Daniel Waisiko Wambura 10193375 Wednesday
119/2016

9.00 a.m

10 David Mwaure Waihiga 1 88901 s Thursday
8t9/2016

9.00 a.m.
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t1 Hon. Justice Prof. Jackton Boma
Oiwans

7112666 Monday
t2l9/20t6

9.00 a.m,

l2 Lucy Wanja Julius 10252584 Tuesday
1319l20t6

9.00 a.m.

13 Prof. Makau Mutua A.169s r01 Wednesday
t419l20t6

9.00 a.m

14. The candidates were accordingly notified and the revised interview schedule published in the

print rnedia and Kenya Gazette.

15. Candidate No. 10 on the revised interview schedule David Mwaure Waihiga wrote to the

Commission withdrawing his candidature.

16. Candidate No. 1l (Hon. Justice Prof. Jackton Boma Ojwang) was rescheduled to Thursday

l5tr' September, 2016 subject to Gazette Notice No. 73 t 5 dated 9tr' Septemb er, 2076 which

declared 12th September, 2016 a public holiday (Idd-Ul-Adha).

17. The total number of candidates who appeared for interview was twelve (12).

INTER\.IEWS

18. The interviews were conducted befween 29'h August and 15tl' September,2016 at the

Supreme Court Library.

19. The Commission exercised 6us diligence and contacted the following vetting bodies for

confidential reports on the candidates; I(enya Revenue Authority, High Education Loans Board,

Lavz Society of I(enya, Directorate of Cdminal Investigation, Advocates Complaints

Commission, Ethics and Anti Cornrption Commission and Nation"l lllelligence Service.

Members of the public were also invited to submit any information of interest on afly of the

candidates. Sevetal complaints / tnformation v/ere received from the members of the public.

They wete admitted, ptocessed and forwarded to the respective candidates for tesponse. The

patticular candidates responded and the responses same were considered in evaluating and

nominating dre best candidate for the position.

f
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I

NOMINATION

20. Atthe conclusion of the exercise and pursuant to Article 166(1)(a) and Article L7Z(l) (a) of
the Constitution of Kenya as read with Section 14,Part V, First Schedule of the Jurlicial
Setvice Act, No. 1 of 2011 the Judicial Service Commission recommends Hon. Mr.
Justice David Kenani Maraga Judge, Court of Appeal National Identity Card No.

0330884 for appointment as chief Justice of the Repubric of Kenya.

COMMISSIONERS SIGNATURE

1. Hon. Prof. Margaret Kobia, PhD, CBS,
Acting Chairperson.

2. Hon. Emily Ominde,
Commissioner.

3. Hon. Prof. Githu Muigai, EGH, SC, Attorney General
Commissioner.

4. Hon. Mr. Justice M.A. Warsame, Judge of Appeal
Commissioner.

5. Hon. Prof. Tom O. Ojienda, SC

Commissioner.

6. Hon. Mr. Justice A.O. Muchelule, Judge of the High Court
Commissioner.

7. Hon. Ms. Winnie W. Guchu
Commissioner.

8. Hon. Mr. Kipngetich Arap Korir Bett
Commissioner.

9. Hon. Mercy Mwarah Deche
Commissioner.
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SECRETARY / CHIEF REGISTRAR OF TIIE JUDICIARY

Hon. Mrs. Anne A. Amadi,

?r ^ol 7-4e /
Dated
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l"lon. Justin Muturi, EGH. MP

Speoker of the Notionol AssemblY
Porlioment Builcjings
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RE: APPROVAL OF APPOINTMENT - C IEF JUSTICE OF KE NYA

Reference is mode to the obove subject motter

Following interviews by the Judiciol Service Commission to fill the
Position of Chief Justice, ond the consequent selection of Dovid Kenoni
Morogo, I orn now forwording the Nqme of Hon. Mr. Justice Dovid
Kenqni Morogo for considerotion ond opprovol by Pcrlioment CIs per
the requirement of Article 166(l)o of the Constitution of Kenyo 20,l0.

This will pave the woy for his oppointment by His Excellency the
President to be the Chief Justice of Kenyo.

I hove enc:losed o copy of the letter conveying the decision by the
Judiciol Service Commission to pick Hon. Az1r. Justice Dclvid Kenoni
Morogo for considerotion for oppointment os Chief Justice.

Yours
(-'

JOSEPH K. KINYUA, EGH

CHIEF O F S AFF AND H AD OF PUBLIC SERVICE

Encl
Mr. Justin Bundi, CBS

Clerk of the Notionol Assembly of Kenyo
Porlioment Buildings

NAIRQ"EI



VETTING STRUCTURE AND QUESTIONS

t



No. 33 of 2OL1 [Rev. 2o127
Public Appointments (Parliamentary ApprouaQ Act, 2OLl

flssue 1] 8

SCHEDULE
[Section 6(8).]

CRITERIA FOR VETTING IAPPROVAL OF NOMINEES FOR
APPOINTMENT TO PUBLIC OF'FICE BY PARLIAMENT

OUESTIONNAIRE

Notes:

a) This questionnaire applies to appointments to public office
arising by or under the Constitution or any other law where
parliamentary approval is required.

b) The questionnaire shall be used by the relevant parliamentar5r
committee to vet a nominee appearing before the committee in
the process of parliamentary approval.

c) The questionnaire shall be filled and submitted by the
nominee to the relevant parliamentary committee through the
Clerk of the relevant House of Parliament on or before a date
set by the committee.

d) The submission of false information in the questionnaire is an
offence and may result in prosecution.

e) Any form of canvassing by a nominee shall lead to
disqualification.

0 The nominee must answer all the questions.

1. Name: DAVID KENANI MARAGA.

2. Position: CHIEF JUSTICE OF THE REPUBLIC OF KENYA......

3. Sex: MALE.



4. Date of Birth: tzlotl L95L IN BOSOSE VILLAGE OF
NYAMIRA COUNTY

5. Marital Status: MARRIED WITH THREE CHILDf,lEN........o...

6. Daytime phone numb er: O72L 844 A44........ o.....................

7. Mobile phone number : O72l A44 a44........ o.. o................ o.....

8. Email Address : dkma taga@f:rrnail. com......... o o..............

9. ID Number: O33O883

10. PIN Number: AOOO2243O3V

11. Nationality: KENAYAN..................o........................o.....

2

L2. Postal Address: P.O. BOX 7OH)OSL7



13. Town/City: NAIROBI.

L4. Knowledge of Languages: EKEGUSII, KISWAHILI and
ENGLISH

15. Education: (List, in reverse chronological order, each
university, college, or any other institution of higher education
attended and indicate, in respect of each, the dates of
attendance, academic award obtained, whether a degree was
awarded, and the dates on which each such degree was
awarded).

1. MASTER OF LAWS
OF NAIROBI;

( LLM )-20 LO-?O t2-V N TVERSTTY

2. DIPLOMA IN LEGAL PRACTICE-1977.T978-KENYA
SCHOOL OF LAW;

3. BACHELOR OF' LAWS (LLB) 197+1977-VNTVERSITY
OF NAIROBI;

4. EAST AFRICAN ADVANCED CERTIFICATE
EDUCATION-1972-L973-KISII HIGH SCHOOL;

OF

5. EAST AFRICAN SCHOOL CERTIFICATE_1968. L97L;

6. CERTTFICATE OF PRIMARY EDUCATION (CpEl -1961-1967-SIRONGA D.E.B PRIMARY SCHOOL.

3



Employment Record: (List in reverse chronological order all
government agencies, business or professional corporations,
companies, firms or other enterprises with which you have
been affiliated as an officer, director, partner, proprietor,
employee or consultant)

L. 2OI1 TO DATE-.IUDGE OF COURT OF APPEAL;

2. 2OO3 TO 2O11-.'UDGE OF HIGH COURT;

3. L999 TO 2OO3-PRIVATE LEGAL PRACTICE-MARAGA
& CO. ADVOCATES;

4. 1988 TO 1999-PRIVATE LEGAL PRACTICE-BOWRY,
MARAGA & CO. ADVOCATES;

5. 1979 TO 1988_PRIVATE LEGAI.-MARAGA & CO
ADVOCATES;

6. 1978 TO L97g-LEGAL ASSISTANT-.'ONES & JONES
ADVOCATES.

16. Honours and Awards: (List any scholarships,
fellowships, honorary degrees, academic or professional
honours, honorary society memberships, military awards and
any other special recognition for outstanding senrice or
achievement and in respect of each, state the date of award
and the institution or organization that made the award).

L7 . Professional Association (where applicable): (List all
professional associations of which you are or have a member

4



and give any positions held and the respective dates when
each such position was held).

A) KENYA MAGISTRATES & JUDGES ASSOCIATION-2OO3
TO DATE;

B) LAW SOCTETY
RIFT VALLEY
L97A TO DATE;

KENYA- L9 A7 - 1 9 89 -CHAIRIVIAN-
SOCIETY-MEMBERSHIP FROM

OF
LAW

C) MEMBER-CHARTERED INSTITUTE
ARBITRATORS_LONDON -2OL3 TO DATE;

OF

18. Memberships: (List all professional, business, fraternal,
scholarly, civic, charitable or other organtzations, (other than
those listed in response to Question 16) to which you belong
or have belonged).

a) RIFT VALLEY SPORTS CLUB;

b) ELDER NAIROBI CENTRAL SEVENTH-DAY ADVENTIST
CHURCH;

c) ADVENTIST MEN ASSOCIATION-NAIROBI CENTRAL
SEVENTH.DAY ADVENTIST CHURCH ;

t9. Published Writings: (a) List the titles, publishers and
dates of books, articles, reports, letters to the editor, editorial
pieces or other published materials you have authored or
edited.

5



a) NUMEROUS JUDGMENTS IN THE COURT OF APPEAI.-
2OI1 TO DATE;

b) CHAPTER ON "Scruting in Dlectoral Disputes: A Kenyan
Judicial Perspectiue," IN THE BOOKz 'Balancing the Scales
of Electoral Justice: Resoluing Dsputes from the 20 13
Dlections in Kenga and the Emerging Jurisprudence.'
EDITED BY DR. COLLINS ODOTE AND DR. LINDA
MUSUMBA; FEBRUARY 2OL6;

c) NUMEROUS JUDGMENTS IN HIGH COURT-2OO3 TO
2ott;

d) PAPER ENTITLED-".Electoral Dlspute Resolutlon: The
Kengan Experiencd' PRESENTED TO THE ZAI$IZIBARI
JUDGES AND MAGISTRATES WORI{SHOP ON
ELECTORAL DISPUTE RESOLUTION PROCESS HELD AT
MELIA BEACH HOTEL ON THE 14TH AND 15TH APRIL
2o15;

e) PRESENTATION MADE TO THE JOINT SUPREME
COURT AND COURT OF APPEAL JUDGES CONFERENCE
IN NANYUKI ON " The Internatlonallg Accepted Speclal
and Limited Jurisdictlon in Electlon Disputed'--
DECEMBER 2OI4;

0 PRESENTATION ENTITLED " Maritime Securitg: Trial of
Hracy Cases in Kenya-' MADE TO THE INTERNATIONAL

INSTITUTE FOR COUNTER.TERRORISM CONFERENCE

ON "LAW & SECURITY: A PERSPECTIVE FROM THE FIELD

AND BEYOND" HELD AT THE INTERDISCIPLINARY

CENTRE IN HERZLIYA, ISRAEL FROM 3OTH JUNE TO

2ND JULY 2OI3. THIS FOLLOWED MY LEADING

JUDGMENT IN AT?:ORNEY GENERAL V. MOHATIIUD

6



MOHAIVIMED HARSHI & OTIIERS, CRA ArO. 113 OF

2O17-Iulg 2O73;

g) MASTER OF LAW-(LLMI THESIS-"The Implication of
Article 216l of the Kenya Constitution, z0lo_
UNMRSITY OF NAIROBI-DECEMBER, 2OL2;

hl PRESENTATION ENTITLED: " Using Judicial Performance

Eualuations to Secure Judicial Independence and

Accountabilitgl' MADE TO THE INTERNATIONAL

COMMISSION OF JURISTS LAUTYERS' SYMPOSIUM

HELD IN MASERU, LESOTHO 4TH TO sTH MARCH

2oto;

i) PRESENTATION ON "Professional Integity" MADE AT

COUNCIL OF LEGAL EDUCATION "PUPIL _MASTDR

SENSITIZATION WORKSHOP" HELD IN NAKURU, IN

AUGUST 2OO9.

(b) Supply four (4) copies of any reports, memoranda or policy
statements you prepared or contributed in the preparation of
any bar association, committee, conference or orgatization of
which you were a member.

SEE ATTACHED MUTAVA TRIBUNAL REPORT.

2o. Public Office, Political Activities and Affiliations:

7



(a)List chronologically any public offices you have held or are
currently holding, including the terms of service and whether
such positions were elected or appointed.

i) JUDGE OF HIGH COURT-2OO3-2OL1; and

iil JUDGE OF COURT OF APPE,AI-?OII TO DATE.

(b)List all memberships and offices held in and services
rendered, whether compensated or not, to any political party
or election committee. If you have ever held a position or
played a role in a political campaign, identify the particulars of
the campaign, including the candidate, dates of the campaign,
your title and responsibilities. Also include any linkage you
have to a political party at present.

i) JUDTCIARY WORKING COMMITTEE ON
PREPARATIONS-VICE CHAIRPERSON-MAY

ELECTION
2oL2 TO

AUGUST 2015.
ii) JUDTCTARY COMMITTEE ON
CHAIRPERSON_AUGUST 2015 TO DATE.

ELECTIONS-

(c) Have you ever been dismissed or otherwise removed from
office for a contravention of the provisions of Article 75 of the
Constitution?

NO

(d) Have you ever been adversely associated with practices
that depict bias, favouritism or nepotism in the discharge of
public duties?

8
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21. Deferred Income/Future Benefits: (List the sorlrces,
amounts and dates of all anticipated receipts from deferred
income arrangements, stock, options, uncompleted contracts
and other future benefits which you expect to derive from
previous business relationships, professional services, firm
memberships, etc).

NONE

22. Outside commitment during senrice in oIlice: (Do you
have any plans, commitments or agreements to pursue
outside employment w'ith or without compensation during
your service in office? If so explain).

NO

23. Sources of lncome: (List sources and mounts of all
income received during the calendar year preceding your
nomination and in the current calendar year).

a) NET SALARY PLUS ALLOWANCES PAID DURING 2015-
K8S.8,843,583.55; and

b) NET SALARY PLUS ALLOWANCES PArD FROM JANUARY
TO OCTOBER 2OL6-KES. 7,369,653.00.

9



24. Tax Status: (State whether you have fully complied with
your tax obligations to the State up to the end of the financial
year immediately preceding the nomination for appointment).

I HA\IE

25. Statement of Net Worth: (State you financial net worth).

APPROXIMATELY-KES. 1 5(), OOO, OOO/ =

26. Potential Conflicts of Interest:
(a)Identity the family members or other persons, parties,

categories obligation or financial arrangements that are
likely to present potential conflicts-of-interest when you first
assume the position to which you have been nominated.
Explain how you would address any such conflict if it were
to rise.

NONE

(b)Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern

N/A

27. Pro-Bono/Charity Work/Donations to charity:
(Describe what you have done by way of pro bono or charitSr

10



work, listing specific instances, the amount contributed and
the amount of time devoted to each).

a| PRO-BONO LEGAL REPRESENTATION OF SEVERAL
INDIGENT ACCUSED PERSONS IN CRIMINAL CASES-
L978 TO 2003;

b) HARAMBEE CONTRTBUTTONS TO SCHOOLS, CHURH
CONSTRUCTION PROJECTS AS IIIELL AS PAYMENT OF
SCHOOL FEES FOR ORPHANS AND CHILDREN FROM
INDIGENT FAMILIES and PERSONAL DONATIONS TO
NEEDY FAMILIES OVER THE YEARS-NOT EXCEEDING
I{ES.3OO,OOO/= AT ANY ONE TIME.

28. Have you ever been charged in a court or law in the last
three years? If so, specify the nature of the charge, where the
matter is ongoing, the present status of the matter, or where
the matter is concluded, the judgment of the court, or
otherwise, how the case was concluded.

I HAVE NEVER

29. Have you ever been adversely mentioned in an
investigatory report of Parliament or any other Commission of
inquiry in the last three years?

NO

30. Have you any objection to the making of enquiries with
your present employer f referees in the course of consideration
of your nomination?

LL
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NO

3 1. References: (List three persons who are not your
relatives who are familiar with your character, qualification
and work).

a) Professor Patricia Kameri Mbote,
Dean Facrrlty of Law,
University of Nairobi,
P.O. Box 30 L97 - 0O 1OO,

NAIROBI
Tel: +254 (O) 722 346 885,
Email : profkmb ote@gmail. com

b) Mr. Omesh Kapila,
Omesh Kapila & Company Advocates,
P.O. Box 40636-00100,
NAIROBI
Tel: +254 (O) 20 374937t l2
Email: dvk.c@dvkapila.com

c) Dr. Jared Bosire,
Conservation Manager,
Wild Wide Fund Kenya Country Office,
P. O. Box 62440-00200,
NAIROBI
Tel: +25,1 729812589
Email : j b osir@wwfkenya. org
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Permanent Address:

Bio Data:

Date of Birth:
Gender:
Marital Status:
Nationality:

i

P. O. Box 7OO-O0517 Nairobi, Kenya

Tel. Mobtle: +254 72L 844 844

Email : dkmara sa(A,srnail. com

t2th Janudr!, 1951
Male
Married with three children
Kenyan

t

CURRICULLUM VITAE

JUSTICE DAVID KENANI MARAGA

a
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CARIER OBJECTTVE:

In obedience to God's Command and Will, and guided by the

Constitution, to serve humanity, and Kenyans in particular,

with dedication, honesty and integrity, striving at all times to

uphold the rule of law and do justice to all.

1
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A. PERSONAL PROFTLE

I am a God fearing person who believes in, and endeavours to

do, justice to all irrespective of their status in society. I have a

great passion for upholding the rule of law, which is an

essential ingredient for social justice, political stability and

economic development. I value people as a core resource and

have had great pleasure and success in building teams

towards effective justice delivery.

I am results-oriented and have worked with a diverse range of
partners, committee's, panels and other bodies to deliver the

desired change and results consistently throughout my career

to date. I am particularly keen on building a solid leadership

pipeline and enabling people to achieve their fullest potential.

In this regard, I have taken up inspirational leadership as a
hobby and mentoring young people and professionals as

second nature.

I am self-driven with strong organizational and administrative

skills and the ability to work independently as well as

collaboratively. I particularly pride myself in my ability to
positively interact with the various consumers of justice,

regardless of their level, to address pertinent issues

concerning the justice system. This has resulted in enhanced

Z
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credibiliW of the Judiciary in the courts and stations where I
have worked.

As a Judge, though I am occasionally provoked to anger by
counsel, litigants or witnesses who try to frustrate the court
process, I am, however, able to understand their situations,
control myself and firmly, yet courteously and fairly, deal with
the situation thereby maintaining court decorum. Further,
utilizing my fluency in Kiswahili, when r rearize that
interpretation in court is not effective, I put counsel's

questions to the witnesses in Kiswahili ensuring that the
hearings proceed fairly and smoothly. I am also given to

kindness; using that gift, I talk to parties especially those who

are unrepresented, in order to make sure they are at ease. I

explain to them the nature of the cases and ensure they
understand what is required of them before we start the
proceedings.

As a responsible citizen of Kenya, I am an Elder and one of
the Bible-Study leaders of the Seventh Day Adventist Church.

I have also served as Member of the Board of Governors of
Sironga High School in Nyamira, Njoro Girls High School and

Lanet Secondary School.

3
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B. Professional Profile

I am a senior legal professional with extensive experience in

the Bar and on the Bench, and with a nascent but growing

interest in academia. I was admitted to the Roll of Advocates

38 years ?go, and I have served as judge of Kenya's two

Superior Courts for about 13 years.

I have a strong track record both in the Judiciary and private

practice, where I have successfully served both as a

professional and a leader. I have also been exposed to many

different facets of law, varied working environments, people,

and communities making me a well-rounded individual.

Currently, I am the Presiding Judge of the Court of Appeal at

Kisumu; the Chairman of the Judiciary Committee on

Elections; and the Chairman of a Tribunal appointed by His

Excellency the President of the Republic of Kenya to

investigate the conduct of a Judge of the High Court of Kenya.

Previously, I served as the Presiding Judge of the Family

Division of the High Court at Nairobi; and the Resident Judge,

High Court of Kenya at Nakuru.

Before being appointed a Judge of the High Court, I was a

legal practitioner in private practice for twenty-five (25) years,

engaged in civil and criminal litigation as well as conveyancing

matters. During that period, I was also a judge at the Nakuru

4
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Agricultural Show Trade Stands from 1985 to 1990. My
contribution led to boosting of the Agricultural Show's

activities and as a reward, the Kenya Farmers Union
sponsored myself and others to attend the Royal Agricultural
show in the UK in 1989. I also served as the chairman of the

Rift Valley Law Society.

I hold a Master of Laws Degree (LLM) from the University of
Nairobi; a Bachelor of Laws Degree (LLB) from the same

university, and a Diploma in Legal Practice from the Kenya

school of Law, leading to my admission onto the Roll of
Advocates on the 16th of october L978. I am also a member of
the chartered Institute of Arbitrators, London and the Law

Society of Kenya.

I have presented papers in numerous seminars, conducted

trainings in law, and offered lectures at the University of
Nairobi as a visiting lecturer. I also served a member of the
Constitutional Review Task Force of the Seventh-day Adventist
Church, East Africa Union.

C. PROFESSIONAL COMPETENCIES

In its determination dated 21st september 2ot2 (Par. 133), in
which it unanimously dismissed all the complaints made

against me, the Judges and Magistrates vetting Board stated:

5
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"At his interview with the Board, the Judge made a

confident, forceful and dignified impression. The Board

received positive reports from the 1egal profession in the

Rift Valley, who complimented the Judge on his

punctualit5z, seriousness with which he approached cases,

and his control of the courtroom." (Par.L32l.

L Deaelopment of Jurispr-udence

Both in legal practice and on the Bench, I have made a

significant contribution to local and international

jurisprudence as demonstrated in the Anguka, Julie Ward,

Choge and Mohammed Harshi Cases, among others detailed

herein below. As at 2012, about twenty five (25) of my

judgments had been reported by the National Council for Law

Reporting and many more are pending publication.

October 2OL4 to Date - Court Of Appeal, Kisumu

Executlae of Kisumu & Others t). Ann Atieno Adttl &
Others, CA JVos. 77 & 18 of 20 75 (Consoltdated)

Precedent setting constitutional authority on impeachment of

County Assembly Speaker. This decision helped to minim:we

impeachment motions in County Assemblies.

6
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January 2OL2 to September 2OL4 Court Of Appeal,

Nairobi

In the Court of Appeal, Nairobi, I presided over several

landmark appeals on Commercial and Labour Law as well as

in Election Petitions including:

A. Kenga Ainoags Limited a. Aaiation & Allted Workers
Union Kenga &, Others, CA No. 46 of 20 L3-Precedent

setting on termination of employment on redundancy;

B. Attorneg General a. Mohamud Mohamrned Harshi &
Others, CRA JVo. 7 73 of 2O Lf-Internationally cited

authority on International Criminal Law (Piracy) on the

Principle of Universal Jurisdiction. This decision led to
rninirnizing piracy in the Indian Ocean.

C. Wetangula a. Kom.bo & Others, Kisumu CA (Election
Petition) JVo. 43 of 20 Ls-Precedent setting on

nullification of election on grounds of bribery.

D. Rogal Medio. Sentices Ltd & Others t). Attonteg
kneral & Others, CA lVo. 4 of 20 74-T};ris decision

helped to settle a major Constitutional Freedom of the

Media Regional Terrestrial Broadcasting Digital Migration

and Broadcasting Signal Distribution Licensing

7
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2OO8-2O1O High Court, Nakuru

A, Rellable Concrete Works Ltd a. Municlpal Councll of
Nakunt & Other, No..kuttt High Couti Constltutlonal
Reference JVo. 3 of 2OO9 - In this case I declared

Section L2 of the Valuation for Rating Act

unconstitutional for authorizing Local Authorities, which

are parties to valuation for rating disputes, to appoint

members of the Valuation Courts.

B. Catherine Waithaka Mutangi a. @tttas P, Mutangl,

Nakunt HCCC No. 79 of 2OO4 - In this case I refused to

follow Court of Appeal decisions in Butana u. Said & 2
Others, [199U KLR 454 and Kenganga u. Ombwort, [2001]
KLR 103 which held that adverse possession claims not

commenced by Originating Summons are incompetent,

but instead followed Mariba u. Mariba & Another, [2007] 1

EA 175.

C. Atz,ne Mwaura &, Others [/s Dauid Wagathua Qitau &,

Others, Nakunt HCCA No. 177 of 2OO8 - In this case I

set the record straight with regard to the Court of Appeal

obiter dicta in Thpi Beach Hotel Ltd u. Julian Stamn [1990J

2 KAR 189 which had hitherto been followed without

question in regard to the issue that the Business

Premises Tribunal had no jurisdiction to issue

injunctions.

8
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D. Sfmon P. Kamau & Others t). Teachers Senfice
Commissiott, Nakunt HCCC NO. 65 of 2006 - In this
case I held that the pension of the retired teachers

entitled to salary increment the Government granted

them in 1997 should be based on that increment. The

decision, which provided relief to about 52,000 retired

teachers, was upheld by both the Court of Appeal and

the Supreme Court.

E. Republic t). Stephen Kiprotich l*ting & Others,
Nakunt HCCRC No. 34 of 2OO8 - This case is now an

authority and seminal material for teaching in university
law schools on the offence of murder.

2OO3 - 2OOT High Court, Mombasa

A. Hc Election Petition No. 7 of 2oos-Hasscn Jorto a.

Hotham Ngange & Others 
-Precedent setting on, inter

alia, the standard of proof in Blection Petitions.

B. Claarles Philip Moson n. Vennesa Kahaki Ma.sott,

Momhasa HCCC No. 71 of 2006 fOS/ - Precedent setting

on distribution of Matrimonial Propert5r.

9
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PUBLICATIONS

1. Chapter on "scrutiny in Electoral Disputes: A Kenyan

Judicial Perspective," in the Book: 'Balancing the Scales

of Electoral Justice: Resolving Dispute from the 2Ol3
Elections in Kenya and the Emerging Jurisprudence.'

Edited by Dr. Collins Odote and Dr. Linda Musumba;

February 2016;

2. LLM Thesis-"The Legal Implications of Article 2(6) of the

Constitution of Kenya, 2OLO"; and

3. Numerous Judgments

II. Legal Practtce

I have demonstrated superior legal capability while defending

landmark criminal cases such as the choge Murder case,

which ran for two years up to the Court of Appeal; the Anguka
Case (in relation to the Ouko Murder); and the Julie Ward

Murder. I have also prosecuted and defended civil cases

majoring on commercial law and land cases while in private

practice.

fiI. Tramsformatianal L,eadership amd Pattcg InJ-Iuence

10
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I am a transformative leader with proven strategic judicial and

otgantzational value-driven leadership and focus. Leadership

is one of my core competencies and has easily emerged in
most of my work and social settings. Many times I have been

irrvited or asked to lead teams and/or tasks. This has been

further augmented by my reliability, communication skills,

responsibility and amiable nature, which are assets, I bring to

every new opportunity. Below are some illustrations of this

competence:

October 2OL4 to Date - Presiding Judge, Court Of Appeal,

Kisumu

I currently serve as the Presiding Judge of the Court of Appeal,

Kisumu. This Court serves L4 Counties with a total of 26

.Judges of High Court, Environment and Land Court as well as

Employment and Labour Relations Court. Between October

2Ol4 and June 2016, which is the period under which I have

so far served in that station, the Court has disposed a total of

I,2OO appeals and applications.

I also serve as Chair of the Bar-Bench Committee of the

Kisumu Court of Appeal, as well as the Chair of the Court

Users' Committee. Under my leadership, the relationship

between the Bar and the Bench has tremendously been

enhanced with more advocates now taking pauper briefs.

1l
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During my term in Kisumu, I have paid visits (some

impromptu) to Kisumu and Eldoret Prisons and attended to

prisoners' concerns thus enhancing the relationship between

ttre Judiciary and consu.mers of justice.

April ?OLO to December ?OLL - Presiding Judge of the
Family Division of the High Court in Nairobi

As the Presiding Judge of the Family Division of the High

Court in Nairobi, I presided over and determined several

succession causes and applications in landmark sr-rccession

disputes including the Mbiyu Koinange; Gerrishom Kirima and

Kanyotu Succession Can:.ses. I determined an average of 10

applications for grant of letters of administration per day. In

that Division, I was also the Chair of the Bar-Bench

Committee of the Family Division which brought together

Advocates practicing in the Family Division and, inter alia,

developed a system of expeditiously disposing of causes in the

Division, especially child adoption by foreign applicants.

May 2OO9 to August 2O1O - Resident Judge, High Court of
Kenya, Nakuru

As the Resident Judge of the High Court at Nakuru, I was also

the Chairman of Court Users' Committee, which regularly met

and resolved bottlenecks in regard to the expeditious disposal

of cases. I made several visits to Nakuru Main Prison and

Naivasha Maximum Prison to check on the welfare of

1,2
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prisoners and remandees. In 2o1o I resolved a potentially

explosive hunger strike that had been staged by prisoners and

remandees in protest against the manner in which they were

being handled by certain Magistrates and a Judge, Had the

strike succeeded, it would have caused substantial damage to

public confidence in the Judiciary. On a subsequent visit to
that prison by the Court of Appeal Judges, the prisoners and

remandees commended me and my actions to those visiting

Justices.

In the administration of justice, I realized the need for the

training of Chiefs, Assistant Chiefs, and Village Elders as the

first ports of call by victims of sexual offences and on the

handling of evidence on sexual offences. I obtained world
Bank funding, and got over 100 Chiefs, Assistant Chiefs and

Village Elders trained. In its said determination dated 2 1st

September 2Ol2 (Par. 133), the Judges and Magistrates

Vetting Board commended me for that action and for taking
steps to decongest prisons in his region.

August 2015 to Date - Chairman of the Judiciary
Committee on Elections (JCE).

This Committee is the predecessor of Judiciary Working

Committee on Election Preparations. After disposal of the

election petitions and appeals arising from tlne 20 13 General

Elections, pursuant to Article 10 of the Constitution, I

13
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brought together all the Judges and Magistrates who had

heard those petitions and appeals; all the government

institutional stakeholders; representatives from the Law

Society of Kenya; representatives from political parties in

Kenya; as well as representatives from Civil Society

Organizations and obtained their views on electoral 1aw reform

and issues which should be addressed for a seamless electoral

dispute resolution after the 2017 General Elections.

Having completed the launch of it's Strategic PIan by the Hon.

Chief Justice on 26th February 2OL6, an event attended by

seven Ambassadors, the JCE is now engaged in preparations

(including electoral law reform) for the seamless disposal of as

many as 5OO election petitions expected to arise from the 20L7

General Elections.

From our history, I know that Presidential Elections are

emotive and high-pressu.re processes. If mismanaged at any

stage (including determination of petitions arising therefrom),

Presidential Elections can lead to instability in our country. In

this regard, I presented a paper to the Parliamentary Justice

and Legal Affairs Committee (JLAC) at Nairobi and Mombasa

in 2Ol5 and urged them to amend Article L4Olzl of the

Constitution and extend the period for the determination of

Presidential Election Petitions from L4 to 3O days in order to

give the Supreme Court sufficient time to properly determine

1.4
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Presidential Election Petitions. JLAC has approved that
proposal and a Bill to that effect is pending before Parliament.

May 2OL2 to August 2015 Vice-Chairman of the
Judiciary Working Committee on Election Preparations

(JWCEPI

The JWCEP was set up by the Hon. Chief Justice and tasked

to liaise with other stakeholders in the conduct of elections

and to advise the Judiciary on how to efficiently and

expeditiously deal with the numerous election-related disputes

then anticipated to arise from the 2013 General Elections. I

chaired over 50 Committee and Stakeholder Meetings;

facilitated 5 training sessions that equipped the Judges and

Magistrates with skills and knowledge for the expeditious and

competent determination of election petitions and appeals.

Under my leadership, the Judiciary successfully determined

L92 election petitions (including the Presidential Petitions) and

84 appeals (a total of 276 matters) within the timeframes set

out in the Constitution.

IV. Training & Capacity Building

I am an accomplished trainer and facilitator, who has

facilitated several capacity-building sessions at the Judiciary
'l'raining Institute; the Law Society of Kenya's Continuous

Legal Education (CLE) workshops; as well as seminars and

L5
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conferences at other institutions. I am also a visiting lecturer

at the University of Nairobi.

CoNFERENCES, TALKS AND SPECIAL ENGAGEMENTS

March ?OLG

I appeared for one and half hour talk show dubbed oCheche"

on Crtizen TV and informed the country on how the Judiciary
had expeditiously disposed of election petitions arising from

the 2013 General Elections and the preparations the Judiciary

is currently undertaking to handle the election disputes

expected to arise from the 2017 General Elections.

April 2015

The Zanzlbart Judges and Magistrates Workshop on Electoral

Dispute Resolution Process held at Melia Beach Hotel on the

14th and 15tt April 2015 where I presented a paper entitled

"Electoral Dispute Resolution: The Kenyan Experience."

December 2OL4

I made a presentation to the Joint Supreme Court and Court

of Appeal Judges Conference in Nanyuki on "The

Internationallg Accepted Special and Limited Jurisdictton in
Election Disputes". This led to the proposals pending before

Parliament to extend the period for the determination of

L6
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Presidential Petitions from L4 to 30 days and to limit the

jurisdiction of the Supreme Court to Presidential Petitions only.

July zOLg

The International Institute for Counter-Terrorism Conference

ort "Lau) & Securtty: A Perspectiue from the Field and Beyond'

held at the Interdisciplinary Centre in Herzliya, Israel from

30th June to 2"d July 2OL3 where I presented a paper entitled

"Maritime Securttg: Tial of Ptracy Cases in Kenya." This

followed my leading judgment in Attorneg General a.

Mohamud Mohannmed Harshi & Others, CRA No. 113 of
2011

September 2OL2

The Commonwealth Eastern and Southern Africa Regional

Judges Forum on Economic and Pinancial Crimes in
Collaboration with the Eastern and Southern Africa Anti-
Money Laundering Group (ESAAMLG) Pretoria, South Africa

organized by the Commonwealth Secretariat.

March ?OLO

International Commission of Jurists Lawyers' Symposium held

in Maseru, Lesotho 4th to Sth March 2OLO where I presented a

paper entitled: "Using Judicial Performance Eualuations to

Secure Judicial Independence and AccountabilitA."

t
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August 2OO9

Council of Legal Education " Pupil -Master Sensitization

Workshop', in Naklr.ru, where I presented a paper on Integrity.

COMMUNITY SERVTCE AND PRO BONO ACTIVITTES

I have been supporting Moi children's Home since the 198os

and St. Barnados Children's Home, Nairobi since 1996.I have

and continue to educate orphans and disadvantaged children,
some of whom I have supported up to University level. I have

helped build churches at Mwereni in Kinango area of Kwale

County; Yumbuni in Mutito Andei; Mutituni in Machakos

County; Simerero in Siaya Count5r and others in Nakum,
Nyamira and Kisii counties. while in private practice, I gladly

handled several pro-bono briefs.

I am a motivational speaker who has addressed young people

and offered counsel and comfort to, amongst others,

distraught widows. For instance, ofl 18th October 2OI4, I

addressed a group of students at Alliance Boys High School;

on 3.d October 2OL5,I addressed over BO0 students of Segero

High School in Uasin Gishu County; on 26th October 2OL5, I

addressed students at Baraton University in Nandi County; on

2"d Aprtl 2015 I addressed over 5OO women from both Bomet

and Kericho counties on their constitutional rights to propert5r

and their right to stand against domestic violence; and on 13th

18
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February 2016 I addressed over 7,2OO students of Nyambaria

High School in Nyamira Count5r.

Financial Discipline - I maintain strict financial discipline

and live within my means.

Involvement in as a Party in Litigation - None

lnvolvement in Political Party Activities or Finances

None

Criminal Record - None

EDUCATION

. 2OLO to ZOLZ Master of Laws Degree (LLM), Law,

Governance and Democracy, University of Nairobi.

Thesis: "The Implications of Articte 2(6) of the Constitution

in the Domestication of International Treaties";

. L974 to Lg77-Bachelor of Laws Degree (LLB Hons.),

University of Nairobi, Kenya;

o L977 to Lg7a-Diploma in Legal Practice, Kenya School

of Law, Nairobi Kenya;

. L972 to 1973-Kisii High School-East African

Advanced Certificate of Education (A Level);

1-9
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1968 to 1971-Maranda High School-East African
School Certificate (O Level);

1961 to L967-sironga DEB Primary School-Certificate
of Primary Education (CPE)

EMPLOYMENT HISTORY

September 2OL4 to date-Presiding Judge, Court of Appeal,

Kisumu;

January zOLg to August z0L4-Judge, Court of Appeal,

Nairobi;

April 2oL1 to December 2oL2-Presiding Judge, The Family
Division of the High Court;

september 2o1o to March zo7-l-Judge, civil Division High
Court, Nairobi;

May 2oo8 to August 2o1o-Resident Judge, High court of
Kenya, Nakuru;

January 2OO8 to April 2OO8-Judge, High Court of Kenya,

Nakuru; and

2OOg - zOO7-High Court of Mombasa.

L978 - 2OO3 - Private Legal Practice

Major Clients
. The Standard Chartered Bank Kenya Limited
. Barclays Bank of Kenya Limited
. Post Office Savings Bank Limited

a

o

)
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The Delphis Bank Limited

The Deposit Protection Fund (Central Bank of

Kenya)

Royal Insurance Company of East Africa Limited

Lion of Kenya Insurance Company Ltd

Cannon Assurance Limited

United Insurance Company Limited

Pan Africa Insurance Company Limited

Kenya Power and Lighting Company Limited

APPOINTMENTS AND ASSOCIATTONS

August 2015 to date-Chairman of the Judiciary Committee

on Elections;

May 2OL2 to August 2O15 Vice-Chairman of the Judiciary
Working Committee on Election Preparations (JWCEP);

zOL+ to date-Chairman of the Tribunal Appointed by His

Excellency the President of the Republic of Kenya, to
investigate the conduct of a High Court Judge.

OTHER APPOINTMENTS

. Chairman Rift Valley Law Society (7987-1989);

. Member of the Constitutional Review Task Force of the

Seventh-day Adventist Church East Africa Union;

a

a

a

a

a
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Leader of the Public Affairs and Religious Liberty

Department Nairobi Central Seventh-day Adventist

Church;

Member of the Board of Governors of Sironga High

School in Nyamira; Njoro Girls High School, Nakuru and

Lanet Secondary School, Nakuru; and

Judge: Nakuru Agricultural Show Trade Stands (1985-

1 eeo).

a

MEMBERSHTP OF PROFESSIONAL ASSOCTATTONS

. Member, Chartered Institute of Arbitrators, London; and

. Member, Law Society of Kenya.

OTHER TNFORMATTON

Hobbies

Dairy and Poultry farming as well as watching soccer on TV.

Technical Skills and Languages

IT Skills

Proficiency in all MS Office applications-Microsoft Word,

PowerPoint, Excel, and email-and all common MS Windows

platforms, MS Internet Explorer, Legal databases and other

browser products.

22
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Languages

English, Kiswahili and Ekegusii

OTHER SKILLS

o Strong leadership, interpersonal, oral written and inter-
cultural Communication Skills;

. Good Public Speaking;

o Teaching, both Lecturing and Facilitation of workshops,
Liaison, and Chairmanship;

. Professional Writing and Socia1 Science Skills.

REFERENCES

Professional Refere es :

Professor Patricia Kameri Mbote,
Dean Faculty of Law,
University of Nairobi,
P.O. Box 30197 * 00100,
NAIROBI
Tel: +254 (O) 722 346 BB5,
Email: profkmb ote@grnail. com

f{on. Justice William Ouko,
Judge of Appeal,
Court of Appeal,
P.O. Box 2
MALINDI
Tel: +254 (0) 722 73L t24
Email: o ambo.co.ke

23
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Mr. Omesh l(apila,
Omesh Kapila & Company Advocates,
P.O. Box 40636-00100,
NAIROBI
Tel: +254 (O) 20 374937L/2
Email: dvk.c@dvkapila. com

Character Referees:

Dr. Jared Bosire,
Conservation Manager,
Wild Wide Fund Kenya Country Office,
P. O. Box 62440-00200,
NAIROBI
Tel: +254 729812589
Emaii : j bosire@wwfkenya. org

Prof. Mary N. Getui,
Professor, Religious Studies Department,
The Catholic University of Eastern Africa,
P.O. Box 62157 - OO2OO,
NAIROBI
Tel: +254 (O) 733 759 845
Email : mngetu i@y ahoo. com
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PETITION TO THE NATIONAL ASSEMBLY

UNDER ARTICLE 119

AGAINST

JUSTICE MR. DAVID KENANI MARAGA'S APPOINTMENT

AS THE CHIEF JUSTICE OF THE REPUBLIC OF KENYA

i l,'

'i .

OF

I

THE CONSTITUTION OF THE REPUBLIC OF KENYA 2O1O

BY

EDWARD KINGS ONYANCHA MAINA FCILT

Biashara Center Ground Floor Door J12

Mburu Gichua Road
P.O.Box 246-2OLOO

NAKURU
Tel(+254) 72L796376
E-mail :- matrakinss 1975(aemail.com

Petition under Article 119 of The Constitution on The Appointment of THE Chielf ustice of Kenya 2016
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EDWARD KINGS ONYANCHA MAINA FCITT
Biashara Center Ground Floor Door J12

Mburu Gichua Road
P.O.Box 246-2OLOO

NAKURU
Tel(+254)72L 7963276 E-Mail : matrakingslgT6@gmail.com.

Our Ref.;- Eldoret Court of Appeal Civil Application 50 & 51 of 2015
Your Ref.:-Appointment of The Chief Justice of The Republic of Kenya( Justice DK Maraga JA)

DATE.:- Monday l0th October 2016

The Speaker;
The National Assembly;
Parliament Way/Harambee Avenue Junction;
P.O. Box 4L842-OOLOO;

NAIROBI .

Dear Sir

Re.:- Petition under Article 119 of The Constitution

This presents the petition of Edward Kings Maina FCILT under article 119 of The

Constitution of The Republic of Kenya opposing the appointment of Justice Mr. David

Kenani Maraga JA as the new Chief Justice of Kenya.

Attached please copy of the Ruling delivered at Kisumu on 29.07.201,6 in Court of

AppealCivil Application 50 &51 of The 2015( Maraga Gatembu & MurgorJJA).

During and upon Nomination Justice Mr. David Kenani Maraga JA assertively declared

he will not and shall not work during Saturdays because he is a Seventh Day Adventist

Church member.

Petition uttderArticle 119 ot'lhe Constitution on The Appointment oITHE ChieiJustice of Kenya 2016
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He also declared to make the clearance of Back log of cases ravaging the Delivery of

service by The Judiciary.

REASONS SUPPORTING THE PETITION

L Justice Mr. Maraga JA created backlog by the ruling delivered on29.07.2016 in

Eldoret Court of Appeal in civil Application numbers 50&51 of 2015.

His declaration exhibits him as a person suffering from memory lapse2

o

3 The ruling reprobates and approbates against his own declaration on the backlog

issues within the Judiciary.

4 By his ruling delivered at Kisumu on 29.7.2016 Justice Mr. DK Maraga JA usurped

the l:gislative mandate reserved upon both The Houses of Parliament and

proceeded to make Saturday the 4th, 11tn and l-Sth plus the Sundays on 5th. l*zth

and 19th of July 20L5 into working days to anchor the said same subject ruling

striking out my Notice of Appeal lodged on 21,.O7.2015 as having been lodged

outside t he mandatory 14-days period and thus violated rule 75 of The Court of

Appeal Rules.

5 The said same ruling was to benefit the Foreign Companies in the matter and

prol.ect the legal counsel who filed the application dated t7.og.2or5.

6 The said same ruling was to protect and sustain the affidavit sworn by Faith

Mar:haria-Okaalo which said same affidavitviolates Order 9 rule 2c and Section

@

PetitionuncerArticlell9ofTheConstitutionon TheAppointmentoITHEChietJusticeofKenya20l6
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124 of The Evidence act chapter 80 laws of Kenya>No proof was canvassed in

support of the allegation by the said same Faith Macharia-Okaalo allegation to wit

"l am duly authorized to swear ".Thus creating an unjust evidence without any

tinge of proof. Those who allege must proof.

7 The said same Subject Faith Macharia -Okaalo lacked any tinge of authority under

a Corporate Resolution made under Corporate Seal donated from each of the

alleged Applicants namely Africa Oil Turkana Limited the i.'t Applicant, Africa Oil

Kenya BV the 2nd Applicant and Africa Oil Corporation the 3'd Applicant.

B The said same subject ruling dolled to the individual foreign companies the

mandate to wing up lnterstate Petroleum Company Limited and thus maintain

fraudulent expropriating my rights in the Turkana Crude oil wells pursuant to The

Chemical Analysis Report published on 13.1.2.2005 by The Kenya petroleum

Refineries Limited on the Samples that were surrendered for such chemical

analysis through The Ministry of Energy.

9. lt is ridiculous thatJustice Mr. David Kenani Maraga JA has the audacity to amend

the Constitution atarticle 9, 10 and 259 to make Saturdays and Sundays working

days. Copy of the Calendar for the month of July 2015.

10. The said ruling delivered at Kisumu on 29.O7.2016 in Court of Appeal Civil

Application 50&51 of 2015 has robbed and denied me justice.

.,t t:-
' 
"-.::" 

Petition underArticle 119 of The Constitution on 'l'he AppointmenJof fUE ChietJustic e of KenyaZ01,6
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1l-. Attached is the supporting affidavit annexing the said ruling delivered at Kisumu

on 29.O7.20!6 in Court of Appeal Civil Application 50 & 51 of 2015.

12. Annexed please also find copy of Page 10 of The Weekly Citizen Monday 10th to

Saturday 115th October ZOLG.

AND

i. TAKE NOTICE that I Edward Kings Onyancha Maina FCILT have neither no tinge

of any shed of malice nor no tinge of any shed of vendetta against the subject

Justice Mr. David Kenani Maraga

TAKE NOTICE FURTHER that I Edward Kings Onyancha Maina FCILT have no

reservations to attend any interview deemed necessary to further this petition

to its logical and legal end.

Justice be our shield and defender

lt

I

Edward Kings Onyancha

Tel(+254)72L796376
Enclosure.;-
Affidavit sworn at Nakuru annexing Ruling on 29.7.2O16 in Court of Appeal Civil Apptication
50&51 of2OL5.

cc.

Justice Mr. Davids Kenai Maraga(Through The Speaker)

Petition under Article 119 of The Constitution on The Appointment of TI-tE Chief )usrice of Kenya20L6

FCILT
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THE OATHS AND STATUTORY DECIARATIONS ACT

CHAPTER 15 OF T HE IAWS OF KENYA

AX'F'IDAVIT OF EDWARD KTNGS ONTYA}TCHA

TID 0472450

I Edward Kings Onyancha Maina care of Biashara Center Ground Floor Jl2 Mburu

Gichua Road Post Office Box 246-20100 Nakuru do solemnly swear oath and states inter

alia:-

OI.THAT I am the petitioner in this matter.

02.THAT there is the ruling dated 21.04 2016 in Eldoret Court of Appeal Civil

Application 50 & 57 of 2015 see exhibit copy marked EKOMOI.

O3.THAT there is the copy of the calendar for the month of July 2015 see exhibit

copy marked EKOMO2

O4.THAT there is the Judgment given on 02.07 .2015 in Eldoret High Court Winding

Up Cause number I of 2014 see exhibit copy marked EKOM03.

05.THAT I Assertively declare the rulin g on 21 .4.201 6 in the Court of Appeal Civil
Application numbers 50 & 5l of 2015 benefits the applicants who are foreign
firms.

06.THAT I swear instant affidavit in support of the annexed petition brought under
Article 119 of The Constitution of The Republic of Kenya against the approval for
appointment of Justice Mr. David Kenani Maraga JA as next The Chief Justice of
TR he Republic of Kenya 2016 .

07.THAT what is deponed to herein above is true and correct
SWORiY at this day of .....2016
BY EDWARD KINGS OI{YANCIIA
BEFORE ME

D t
. N4WENJE

FOR OATHS

A

I

a . :-. .-:')

rl
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DRAWN AIID I"ILED BY
EDWARD KINGS O}TYANCEA MAINA
Biashara Center Ground Floor J12
P.O. Box 246-20100
NAI(JRU.
SER\M UPON
THE SPEAKER
The National Assembly
ParliamentWay
P.O. Box 40812-00100.
NAIROBI

I

(

t

Petition under Article 119 of The Constitution on The Appointment oITHE Chief fustice of Kenya 2016
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IN TIIE COIIRT OF APPEAL
AT ELDORET

CO

CIrIL APPLICATION NO. 50 OF 2015

BETWEEN

AFRICA OIL TURKANA LIMITED ......1ST APPLICANT

AFRICA OIL KEI\IYA 8V..... ..zND APPLICANT

AFRTCA OIL CORPORATION.... ..3RD APPLICANT

AND

EDWARD KINGS ONYANCHA MATNA. 1s' RESPoNDENT

MAOSA KENGARA MONENA. 2M RESPONDENT

CENTRIC ENERGY CORPORATION .3M RESPONDENT

INTERSTATE PETROLEUM
COMPAI\IY LIMITED .4'* RESPONDENT

(An Appliqation to strike out the Notice of Appeal lodged by the ft rcspondent on

21u July 2015, in the intended appeal against the Judgment and order of
Kimondo, J, dated Zd July 2015 and delivered in the High Court of Kenya at

Eldoret,

ul

Winding Up Cause No. 1 of 2014
(formally Winding Up Cause No I of 2012 Kitale)

*?k***:f ***rr?t* *** ***** *rr**** *rr *

RULING OF THE COURT

The applicants' Notice of Motion dated 17ft September 2075 seeks to

sftike out the 1" respondent's Notice of Appeal dated 21't July 2Ol5 and
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filed in court on the same day. The application is supported by an affidavit

sworn by Faith Macharia- Okaalo, learned counsel for the applicants.

In the affidavit, fuk. Okaalo avers that the judgment of the High Court

was delivered on 2"d July 2Ol5 wherein the High Court ordered the

Winding Up of Interstate Petroleum Company Limited, the 4ft respondent.

That on 21't July 2015 the l't respondent fi.led a Notice of Appeal well after

the 14 days period specified by the rule 75 of this Court's rules. She further

avers that a copy of the Notice of Appeal was served on the applicants on

31't August 2015 well after the mandatory 7 days period specified by the

rules, and that no application had been filed by the 1" respondent to extend

the period for fi.ling and service of the Notice of Appeal on the apptcants.

. Furthermore it is averred that the 1" respondent had also neglected to

serve the Notice of Appeal on other affected parties namely, Eric Patrick

Adero Obat, Moses Ombonyo Onyango and Lucy Muthoni Gatimu (the fficted

parties), and that he had also failed to fi.le an application to obtain an order

dispensing with service on the named affected parties.

In a replying affidavit dated 7ft December 2015, the l't respondent

described the detay in filing and serving the Notice of Appeal on the

applicants as a regretftrl slip on his part which was in any event curable

under Article 159 (2) (d) of he Constitution; that the delay would not

, |,:!
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occasion any prejudice to the applicants or the affected parties in any event

did not appear in the High Court during the hearings.

The 1" respondent also fi"led grounds of opposition which state that

the applicants Notice of Motion violated section 3A and 38 of the Appellate

Jarisdictions Act, section 5 of the Oaths and Declarations Act, sections 9, 11, 12,

24, 34 and 55 of the Adyocates Act, sections 1A and 18 of the Civil Procedare

Act and sections 17 to 19, 43-47 and 107-109 of the Evidence Act. This was for

reasons that Anjarwalla & Khanna Advocates allegedly lacked ostensible

legal authority and the locus standii to draw and sign the Notice of Motion.

As a result it was incurably and irredeemably defective and incompetent,

bad in law, an abuse of the court process, frivolous, oppressive, and

scandalous ab initio; further, that the Notice of Motion approbates and

reprobates on the question of whether the service of the Notice of Appeal

was upon all parties affected by the intended appeal, yet some parties were

not served with a hearing notice in the High Court at Eldoret.

The 1" respondent also complains that no proof had been tendered on

whether legal and ostensible authority had been donated to Faith Macharia-

Okaalo to swear the affidavit of 17m September 2OL5 on behalf of the firm of

advocates, or whether Alice Jonathan Gulenywa complied with the

requirements of sections 9, 11, 12, 24, 34 and 55 of the Advocates Act to make

and commission the affi.davit.
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It was further contended that the Constitution of Kenya excludes

Saturdays and Sundays as working days, and that Article 159 (2)(d) of the

Constitution enjoins courts to dispense substantive justice. The 1"

respondent took the view that the 7 days period set out in the rules was

short oppressive and untenable, but that in any event the delay in effecting

service on the applicants was not inordinately long.

In her submissions, Iuk. Okaalo reiterated the averments in her

submissions and to support her position she relied on Ransa Compan!

Limited & 2 others vs Manca Francesco [2015J eKLR; Turkana Drilling

Civil

Application No. 21 of 2011 and ,4fri Co-operative Societ! vs Usanda Railway

Corytoration [2002J EA. Counsel concluded by urging the Court to find that

the 1" respondent's Notice of Appeal was incompetent and to strike it out.

Edward Kings Onyancha Maina, the 1" respondent who was in person,

opposed the application and submitted that this Court had no jurisdiction to

entertain the application that did not disclose the name of the law firm, and

that the person that filed it was unqualified. Mr. Maina further submitted

that the affidavit swom by the applicants' counsel offends section 107 to 109

of the Evidence Act since nothing was filed to prove that Ms. Okaala was

authorised to swear the affidavit on their behalf. Another complaint was

that, the applicants had misinterpreted the provisions on computation of

a
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time to include Saturdays and Sundays, which days ought to have been

excluded, with the result that the filirrg and service of the Notice of Appeal

would be deemed to have been within the timeframes stipulated. Finally,

that nothing had been produced by any of the affected parties to show that

they had not been served

On his part Mn Z Mokua adopted the submission of the l't respondent

but further added that sections 3A and 38 of the Appellate lurisdiction Act

donated wide discretion to the Court to grant a party an opportunity to be

heard, and if granted, the party would be placed in a position to regtlanze a

misstep or an omission. Counsel posited that appeals such as ttris should be

decided on merit and not on technicalities, particularly as the matter is of

national importance. The Court should recoryze that striking out the

Notice of Appeal would be counter productive as the 1" respondent will

simply resort to fi.ling an application to reinstate the appeal, which would be

a waste of the Court's time

We have considered the application and the parties ' submissions and

will begin by addressing Mr. Maina's concerns contention that the

application was incompetent on account of its having been fi.led by

unqualified persons as required by sections 9, 11, 12, 24, 34, and 55 of the

Advocates Act and sections 107 to 109 of the Evidence Act,
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Sections 34 and 35 of the Advocates Act are the relevant provisions, and

are concerned with the drawing up of proceedings by unqualifi.ed persons,

and also provide that the documents relating to the proceedings should bear

the names of the drawer, while sections 107 to 109 of the Evidence Act places

the burden of proof on the person alleging the existence of facts.

The Notice of Motion is clearly signed by Anjawall.a & Khanna

Advocates who state that they are the advocates for the applicants. Having

alleged that the firm of Anjawalla & Khanna Advocates were unqualifled, it

was incumbent upon Mr. Maina to place before this Court evidence to prove

that allegation but he did not. Mr. Maina has also not proved that Ms.

Okaalo, an advocate of the High Court of Kenya practicing with Anjarwalla

& Khanna Advocates, who swore the affidavit in support of the application

was not qualified to do so. In the circumstances, that ground of opposition

falls

On the question that the applicants miscalculated the computation of

the period for filing of the Notice of Appeal by including Saturdays and

Sundays, rule 3 of this Court 's rules only excludes Sundays and public

holidays, and only when they fall on the last day of the stipulated period. It

reads;

"(o) o period of days from the happening of an event or the doins
of any act or thing shall be deemed to be exclusive of the day in
which the event happens or that act or thing is doruel
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(b) ,f the last day of the period is a Sunday or a public holiday
(which days ore in this rule referred to as excluded dryl the period
shall include the nextfollowing day, not beir.g an excladed day;

(')...".

In the circumstances, we find that the l't respondent incorrectly

consffued rule 3 of this Court's rules.

Finally, on the issue that no evidence was produced by any of the

affected parties to show that they had not been served, since the onus was

upon the 1't respondent to show that the affected parties had indeed been

served, which he has not done, then, we must accede to the applicants '

averments regarding the failure to serve the affected parties.

Returning to the merits of this application, it is the applicants'

contention that the 1" respondent flouted rules 42, 75, and 77 of the Court of

Appeal rules. Rule 75 of this Court's rules provides that the Notice of Appea1

shall be filed within 14 days of the decision that is appealed against.

Rule 77 (1) uAn intended appellant" ... to 'berye copies"... of the notice

of appeal ... ('ott all persons directly affected by the appeal,"

Rule I 4 further stipulates :

'(A person affected by an appeal tnay at any time, either beforc or
afier the institution of the appeal, apply to the Court tu stuike oat
the notice or the appeal, os the cose ftray be, on the groand thot no
appteal lies or that sotte essential step in the proceedings has not
been taken or has not been taken within the prescribed time.

t
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Provided that an application to strike out a notice of appeal or afl
appeal shall not be brougltt after the expiry of thirty days from the

date of seruice of the notice of appeal or record of appeal as the case

may bet',

The Notice of Appeal in this case was lodged on 21" July 2015 which

was 18 days after the judgment was delivered. That contravened Rale 75. A

copy of the Notice of Appeal ought to have been served on the applicants

within 7 days after it was lodged in court, but was not seryed on them untjl

31't August 2015, which was a delay of 34 days. That also contravened Rule

77 (1) of the said Rules.

The Notice of Appeal was also not served upon on all the affected

parties and yet no leave was obtained to dispense with service upon any

party. These arc fatal omissions which both Mr. Maina and Mr. Mokua

would like to wish away under Article 159(2)(d) of the Constitution and

sections 3A and 38 of the Appellate Jarisdiction Act as mere technicalities.

Article 159Q)G) cannot be invoked to oust mandatory rules of procedure.

And as this Court stated rn Hunter Trading Compant Ltd vs. Elf Oil Kenjta

Iiurtd Civil Applicotion No. NaL 6 of 2010, "If improperly invoked, the K02

principle" [sections 3A and 38 of the Appellate Jurisdiaion ActJ could easily

become an unruly horse,"
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For these reasons, we find that the 1" respondent omiffed essential and

mandatory steps in his attempt to appeal in this matter Accordingly we

allow the Notice of Motion dated 17tr September 20t5 with the result that

the Notice of Appeat lodged on 21't July 2015 is hereby sffuck out with costs

to the applicants.

It is so ordered.

DATED and delivered at Kisaruu this 2ft day of April, 2016.

D. K. MARAGA

IUDGE OF APPEAL

S. GATEMBU KAIRU, FCIATb

JUDGE OF APPEAL

A. K. MURGOR
*

JUDGE OF APPEAL

I certify that ttris is a true
copy of the original
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IN THE COURT OF APPEAL
ATELDORET

A

5

BETWEEN

AFRICA OIL TURKANA LIMITED................. ...1ST APPLICANT
..............zND APPLICANT

AFRTCA orl- coRPoRATroN............. .............3* APPLTCANT

AND

MAosA KENGARA MONENA ...................... lst RESPoNDENT
EDWARD KINGS OI{YANCHA MAINA. . . . . . . . . . . . . . .2M RESPONDENT
CENTRIC ENERGY CORPORATION........... ..3* RESPONDENT
INTERSTATE PETROLEIIM
COMPAI{Y LTMITED. . . . .. .. .. . .. . . .. .. .. .. .. . . . . .. .. .. . . . o . .4E RESPONDENT

(An Apptication to strike out Notice of Appeat lodged by the f' respondent on 21i
tuty iitS, in the intended apqteal against the Judgment and order of Kimondo, J,

dated Zd JuIy 2015 and delivered in the High Court of Kenya at Eldoret,

in
Winding Up Cause No. I of 2014

(rormatt\*Y:{!:{f 
.Yt.?:r::y:.1.'{i!*llKttate)

This application arises from the same judgment as Civil Application No.

50 of 2015, The parties are the same, the averments by the parties who

appearcdwere the same, as were theil submissions, save that the 1" respondent

in this instance is, Maosa l(engara Monena who despite having been served

did not appear in Court.

F
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Given these circumstances, the parties consented to adopt the

submissions made n Civil Apptication No, 50 of 2015 for the purposes of this

application, and for this reason we did not consider it necessary to write two

different rulings.

Accordingly, the ruling we have just delivered in Civil Application No. 50

of 2015 applies mutatis mutandis to this appbcatron with the end result that the

applicants' Notice of Motion herein dated 17'h September 2015 is similarly

allowed, and the Notice of Appeal lodged on 21't July 2015 is struck out with

) costs to the aPPlicants.

It is so ordered.

DATED and delivered at Kisumu this 21s day of April, 2016.

D. K. MARAGA

JUDGE OF APPEAL
F A

S. GATEMBU KAIRU, FCIAft

JUDGE OF APPEAL

A. K. MURGOR

JUDGE OF APPEAL

)
0
'J

I certify that this
copy of the original

true
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REPUBLIC OF KEf''lYA.

IN THE HIGH COURT OF KENYA AT ELDORET

WINDIIVG UP CAUSE RIO. 1 OF 201.4

RE INTERSTATE PETROLEUM COMPANY LIMITED

JUDGMENT
t. A petition Io wind up interstate Petroleum Company Limited (hereafter

the company) has been presented by Africa Oil Corporation (hereafter

the li petitione), Africa Oil Turkana Limited (formerly known as

Turkana Drilling Consortium Kenya Limited, hereafter the Zd petitioner)

and Africa Oil Kenya B.V. (formerly known as Lundin Kenya B.V,

hereafter the ld pefitioner). The petition is dated 2nd April 2012. it is

predicated upon sections 218, 219 (e) and 220 of the Companies Act.

2. The gravamen of the petition is that the company is insolvent and

. -unable.to rneeL,its debts; and,, that it is i.ust and:.9qu.$ab!e lhAt.'tt bq .
i -- _-::*-., 

..' : , :

wound up. The petitioners claim that the company is indebted to them

in the sum of Kshs 4,915,221. The debt arises from costs awarded by

the High Court at Kitale. A cerLificate of costs dated 7h June 2011 is

exhibited. A formal notice was delivered at the registered offices of the

company on22nd lune 2011

3, It is pleaded that a period of more than three weeks has elapsed; and,

E
W
PM
ttj.':,'rl

CO{JfiI OF KEUYA
LIBHARY
ELOOHET

WINDING UP CAUSE 1 OF 2014 Re Interstate Petroleum Ltd ]UDGMENT Page 1



that no payment is forthcoming. Those matters are set out at length in

the petition and confirmed in the verifying affidavits of Keith Hill and

James Phillips, directors of the Id to 3rd petitioners respectively sworn

on gth MaY 2012.

4, The petition is contested by the company'

Company Mr, Mokua conceded that the Company has not filed any formal

response to the petition. The primary opposition to the petition has

been from the contributories, and in particular; the 5th Contributory

' cPPosition dated
Edward Kings Maina. The latter has filed grounds of

ZTth July 2014 and a detailed affidavit sworn on 4th August 2014' There

is another affidavit by the same deponent sworn on 21't October Z0t4'

In a nutshell, he avers that the petitioners lack standing to present the

per1.:t1plft,th9!,.!,[.u,idebt ig,!]sputed' that ther3 -t" 
::,,1.,;,i,1I 

nrocl;oin1s

toimpeachthedecreegivingrisetothedebt,and,thattheentire

petition is actuated by bad faith and is incompetent'

5.Asupportingcreditor,number0g03658B.C.Limited(formerlyknownas

CentricEnergyCorporation)supportedthewindingupproceedings.It

has filed a deposition sworn by Donald Mahaga on lgth May 2015 and a

list and bundle of documents dated 4h December 2014' The supporting

Learned counsel for the

WINDING UP CAUSE 1OF 2014 Re lntersta te Petroleum Ltd JUDGMENT PageZ
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creditor avers that the company owes it costs of Kshs 4,339,423 arising

out of a decree in Kitale High court JR 30 of 2010. A copy of the

certificate of costs and the demand against the company are annexed.

6. The petitioners filed three bundles of documents or lists of authorities

dated 14th January 2oL4,l8th November 2014 and 25th May 2015. The

5th contributory filed two sets of authorities dated 21* October 2014 and

l't December 2014. on 26th May 2015, I heard oral submissions from

the learned counsel for the petitioners and the suppofting creditor. I also

granted leave to the 5h contributory to address the court. For the

record, the 5h contributory had flled a notice to act in person dated 31't

July 20L4. I have considered the application, depositions, and the rivar

submissions.

7' The legal parameters in a matter of this nature are well settled. Section

?,1"81co.nf.e.r.s j.urisdiction, gpon the !-{ig;h Cauft'to vulnrl,UD,;,Eny,coi-itpaiiy, : ':.,

registered in Kenya. Under section 2i9 (e) and (f), a company may be

wound up if it is unable to pay its debts; or the court forms the opinion

that it is just and equitable that it be wound up.

B' section 220 defines when a company is deemed to be unable to pay its

debts. The debt must exceed Kshs 1/00q Demand has to be served at

WINDING uP CAUSE 1-oF 2oL4 Retnterstatepetioteumi,ra liioGMENf -------PaE;T

"..::".. .i1:+:.. i.- .:..-.,.
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the registered office of the company for a period of three weekE and,

the company fails to secure, compound or pay the debt or to ofter a

satisfuctory explanation to the creditor. When those conditions are met,

the company is deemedto be unableto meet its debts. See Re Azetiland

Consultants Limited, Nairobi, Winding Up Cause L4 of 2OO7 [2009]

eKLR.

9, The petitioners must thus show there is a debt that has remained

unpaid for three weeks of the notice. trf as urged by the company or

contributory that the debt is disputed, the company has to demonstrate

that the'dispute is substantial and bona fide. See Halsburyb laws of

England, Vol. 7 (3), 4th Edition, 2004 (Reissue) paragraph 452, A

winding up order shall not be granted where the company disputes it in

,---. - -.... 3 qood faith. The,.court.,,rflust.,,h€..satisfied that the dispute is based,.pJ:t,."

substantial grounds. See also Re Tanganyika Produce Agency [1957]

E.A.24L, Re Ghelani Impex Limited [1975] E.A L97. The latter decision

is also good authority for the following proposition: it is not improper or

oppressive for a judgement debtor to pursue winding up of the company

while pursuing other alternative remedies. Re Ghelani Impe;x Limited,

supra, at 199. The only caveat would seem to be the requirement of

'i-;4;'..:':

WINDING UP CAUSE t OF 201.4 Re Interstate Petroleum Ltd JUDGMENT Page 4
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three weeks' notice; and, the equitable jurisdiction conferred by section

21g (e). so much so that if it would be unjust to the company or

creditors,thecourtmaydeclinewindinguptheCompany.SeeB€

witdtife shop Limited, Nairobi, winding up cause 23 of 1981 [i981]

eKLR, Re Garnets Mining Co Ltd [1978] KLR224'

10, Applying the above principles to the present case, I find as follows' I

have read the ruling of Koome J (as she then was) in Kitale, High coutt

lR 30 of 2010. The ruling is annexed to the deposiuon of Kings Maina

sworn on 4th August ;LOL .The company Was the ex parteapplicant' It

sued the Permanent secretary Ministry of Energy and flve interested

parties. They were, Turkana Drilling Company timited; Lundin Kenya

Limited; Africa oil corporation; Platform Resources Inc; and, centric

Irnagnr-,i .Inc; Onr,t6l\,qecennbrer. 20L0-. the appticatiQl1,Ygg .9,i:.lllil-#,,,,.i", . ..,,-.:.v-

with costs to the respondent and the flve interested parties.

11. I am satisfied that the three "petitioners were some of the interested

parties. They are Africa Oil Corporation (fhe ln petitioner), Africa Oil

Turkana Limited (formerly known as Turkana Drilling Consortium Kenya

Limited, the Zd petitioner) and Africa Oil Kenya B.V. (formerly known as

Lundin Kenya B.V.,the ld petitioner). The 5h contributory submitted that

;f,:

i-::
tsii
ffi
r"HFt
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the current petitioners are notthe ones who were awarded costs in the

judicial review application. i think that is a red herring. I have studied

the earlier affidavit of Donald Mahaga sworn on Bth March 2013' Turkana

Drilling Consortium (K) Limited was incorporated on 13th April 2007' I

, f.1ave then seen the certificate of its change of name to Africa Oil

! I Turkana Limited dated 21't October 2009. Lundin Kenya B'V. on the

! other hand was incorporated on 26th November 20A7. It changed its

i'
name to Africa oil Kenya B.V as per the conflrmation by the registrar of

companies dated Bth JulY 2009.

". LZ. I thus find thatthe petitioners have standing to presentthe petition.

phillips as required by Rule 25 of the companies (winding Up) Rules.

i;i,,i,,r:.ii; ..=.,.,;#* ..: Frogt.the,4-fficl.9y[t1,gf-'service ,o[,?.,9.te1,o'wallg.,gworn on 25fr ]-Ung 101?r

-: ,1. the petition was served on the company. The petition was advertised in

the Kenya Gazette and one national newspaper. The relevant fees were

paid to the official Receiver. I am unable to hold that the petition as

drawn and filed offends the Companies Act or Rules or that it is

incompetent.

The petitioners had filed a single bill of costs. In a ruling delivered on13.

WINDING UP CAUSE 1 OF 2014 Re Interstate Petroleum Ltd JUDGMENT Page 6

44

t{il
i.r

i3
,v;!
ii-



. :.: -l:..: ....:.,,... :,- -

10th Janua ry 20t7, the costs were taxed at Kshs 4, 9L5, 221' I have

seen the certificate of costs dated 7th June 2011. Mr' Kings Maina

submitted that the ceftificate of costs is not a decree; and that Lhe

petitioners shoutd have moved the court under section 5i of the

Advocates Act for entry of judgment on the taxed costs' I disagree' The

costs awarded here were party and party costg not advocate-client

costs. sec[ion 51 of the Advocates Act is thus inapplicable' The

certiflcate for the party and party costs was for all intents and purposes

a decree,

L4, Like I stated earlier, the company has not filed any reply to the

petition. There has been no appeal or application to set aside the

certificate of costs in favour of the three petitioners' To be fair to the 5th

.-;i ;ti'ii;trLOiy, ttrei-e Vv..,Uiu .*eijl :'rtO'' be ::;uieedi':;;-t';''Eet-"a-cid,o-'l-h*'.- : -:;t::;--r'-i'

certificate of costs awarded to the supporting creditor' So much so that

at the moment, there is no order staying the costs to the petitioner'

J.5. Although a tome of materials have been placed before the court, this

petition turns on a very simple matter. The debt in this case exceeds

Kshs 1,000. it is a debt of Kshs 4, gLs,27L due from the company to

the petitioners. A formal demand of payment was made on the company

WINDING UP CAUSE t OF 20L4 Re lnte rstate Petroleum Ltd IUDGMENT Page 7
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on 22nd June 2011 as more particularly pleaded at paragraph 6 of the

petition. More than three weeks have expired since the delivery of the

notice. The company has not met the debt, secured it or compounded

it; or, made a reasonable explanation to the creditors. I have reached

the inescapable conclusion that the company is unable to pay its debts

as deflned by section 220 of the Companies Act.

16. The only other key question is whether the debt is disputed on bona

fide and substantial grounds. For starters, the company never filed a

reply. The company has not shown any eftort or capacity to meet the

debt in good faith. The reply by the 5s contributory and by Mr. Mokua,

learned counsel for the company, is sirpronged: first, that the company

has rights to exploration of crude oil reserves of 9.36 billion barrels in

the disputed blocks 1084, 1088, 12A and 13T; secondly, that the

'petitioners have not sought to eXecUte the decree in any other manner;

thirdly, that the costs are being challenged separately before the Deputy

Registrar and in Eldoret Civil Appeal 14 of Z0t5; foutthly, that the

affidavit in support of the petition on behalf of Africa Oil Corporation is

defective; fifthly, that the petition is'res judicata; and , lastly, that the

petition is not brought in good faith but meant to achieve a collateral

WINDING UP CAUSE t OF 20t4 Re Interstate Petroleum Ltd JUDGMENT Page B
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purpose.

L7, There are three petitioners here' I have dealt at tength with their

identities, change of name and capacity to bring these proceedings'

Rule 25 of the companies (winding up) Rules requires that every

petition be verified by an affidavit of the petitioner, and if there be more

than one petitioner; by an affidavit by one of the petitioners' In this

case, I have found the petition is properly before the court' As I have

stated, all the petitioners filed a single bill of costs for the party and

party costs. The debt in question is owed to the three petitioners' The

Company or the 5tr contributory have not shown that they have assets

to meet the debt or that they have made efforts to repay the debt. The

oil reserves or exploration rights referred to may well exceed the value

of the debt now due. But it is not lost on me that the exploration rights

, -':ovdr'rthosE 
oil,birrr:ks ,rvere the,;subject r:f',the jur:!!cia!; leyiqyy-pr0$egdl.8*g9r.:..',-;. q',,:

The company lost in those proceedings at the High court in Kitale' The

appeal to the couri of Appeal ran into headwinds. The notice of appeal

was struck out. A motion for stay of execution of the High court decision

was dismissed by the Court of Appeal on 20th September 2013' That is

clear from the annexture marked EK1M6 in Mr. Maina's affidavit of 21*

,frr
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October 20L4.It is true that the petitioners had lodged another petition

for winding up on 14th october 2011. The petition was struck out on 15th

February 20L2. The main reason was that it had not been properly

executed. That did not preclude the filing of the present petition or

make this petition incompetent. I am unable to say the matier is res

judicata.

18. The definition of inability to pay, a debt under section 220 of the

companies Act is narrow and pointed. The point is that the company

has not shown substantialor bona fide grounds disputing the debt. The

onus to prove those matters fell squarely on the shoulders of the

company. I stated that ther'e has been no appeal or application to set

aside the certificate of costs in favour of the three petitioners. The

served with any appeal. The proceedings before the Deputy Registrar

referred to by the company and the 5b contributory are to set aside the

certificate of costs awarded to the supporting creditor who was the 5th

interested party in the proceedings at Kitale High Court. That was the

subject of a separafe bill of costs and certificate of costs.

19. Tiue, the petitioners have other remedies in execution of the decree,

WINDING UP CAUSE L OF 201+ Re Interstate Petroleum Ltd IUDGMENT page 10
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But they have a right to pursue the present action. It is not improper or

oppressive for the creditor to pursue winding up of the company while

pursuing other alternative remedies. Re Ghelani Impex Limited [i975]

E,A 197 at 199. The only caveat is the iequirement of three weeks'

notice; and, the equitable jurisdiction conferred by section 219 (f). The

notice was delivered. I have no cogent evidence that the petitioners are

acting in bad faith or intend to achieve a collateral purpose. I am then

t->r::: 
not satisfied that it would be unjust to the company or creditors to wind

up the company in this case. See Re Witdlife Shop Limited, Nairobi,

winding Up cause 23 of t9B1 [1981] eKLR, Re Garnets Mining co Ltd

..1 tle78l KLR 224.
I
I:t 20. The upshot is that the petition is allowed. The company is wound up

,t

ii.a.r.::-=::=-+...,,..*.,..,..,f€F.i.;?ebi!ibr+r*qpsy,itr"d+h{qanrte-E=:eGli-o.-t}-.AsJe).afrlF,Q${J-mpBgtf;,,A-cJ-+-=,-6;;;*,

j I appoint the Official Receiver as the provisional liquidator. The costs of
{-

i ., i the petition shall be paid from the assets of the company.
t,
fl,
1

i It is so ordered.

DATED, SIGNED and DEt IVERED at ELDORET this 2"d day of July 2015

GEORGE KANYI KTMONDO
JUDGE

I

)

t,
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Judgment read in open court in the presence of:

Ms.F.MachariaforthepetitionersinstructedbyAnjarwalla&Khanna
Advocates.

Mr. Z. Mokua (Absent) for the company'

Mr. Edward Kings Maina (in person) for the 5tr contributory'

Ms. Ruto for Mr. Leshan for the supporting creditor instructed by Daly & Figgis

Advocates.
Mr. J. Kemboi, Court clerk.
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Weekly Citlzen October 10 -'16,2016

qresh 
feuds hit

Luo Council of
Elders
I Leo Omolo Odera

I

5

were

some

the government.
He said Otiendo's team

was repistered in Ltntrary zoro
followin'c rhe Doliticillv moIivated
removal"of ttie formei chairman,
the late Mzee Meshack Osalo
followins his disasreement fiith
Raila antl ODM leiders. The lare
Oealo ouicklv movcd ro the Hiph
Co-trrt which htrashcd his remonal
anrl tcrmed'it as illesal and
trnconstitutional and isl'ued an
order thal the status orrtr remain.

It u'as at tltis time r. hen rhe
rrew Ie,rn) headed bv Calvins Ariko
w.rs registered_.rt tlre registrar oI
thc rcgrstr.rr ol s0(i(tic.s on ,uDe
r-) fot5.

:Vol,;.:! 9:ltlo. 41

|ustice Maraga

not out of the

woods yet
t Iames Mwembi

A Nakuru o-usinessman is
contemolatins challencins
Iustice ' Dafid Maa"pat
iele.ction for the ChiefJustice
Dosltion.' Edward Maina has vowcd
to table his arsument asainst
Iustice Maraia before- the
barliament's " iustice and
legal committe'e during its
delrberations-

Accordins to Maina-
fustice Mara[a made a ruling
on a case ln Ktsmu that
seemed to have favoured a
[oreign entity against his oil
hrm comr)anv

Hc savs lisricc M.rr.rea on
April zr ihis year ar Kiiumu
struck out the horicc of aoocal
lodged at Eldorct Couri of
Appeal on the basis that it
was not lodced within the ra
davs oeriod illowed.'ln' the disoute bctween
Maina's Interstite Petroleum
Companv Limited and three
othei foreisn comoanies-
Maina clairi's thal 'Justici
Marasa in his rulins over the
noticE of appeal hv-oured his

workins davs in the countru.
Maiia 6rrther aroes tHat

by so dbing,'lusrice fiIaraga is
alreadv known to have abused
the saine constitution bv not
workins on Sahrrdavs- '

'Jus6ce Maraga.lave -away
my economlc nght Dy stnktng
out mv nohce ol aDDeal in
violati6n of article a'o'of the
consdru6on." arzues'Miina-

He adds that ihe oresumed
incomins Chief ' Iusticc
violated ihe veru coristiturion
he will be y6rh under to
managing the judiciary-

In the Darticulai case.
Maina was defendins a suil
that the three comoafiies had
filed in Eldoret FliEh Court
seeking to dissolve l-ntcrstate
Petrolium Comoanv-

Thev wantei tri dissolve
Interstite Petroleum
Comoariv allesedlv for
beini uirable to" oai them
over3hra.z milliori. l4ainat
notice of 'appeal that ms
struck out bi' Justice Maraga

Maraga

case

three

Jusrice

his late
by the

that
ened

Ififwa suspends annual
subscription fees for members

Omarand Awiti on collission course for Wiper ticket

Clearing and the,industryisfacing.. Kifwame_mberswereropay

forurrarding industry a",lt " "tti?"'1,*".-"T i" j:Pii','*SL rncrement

rocked by stiff zo16, , Ki6ia Mombasir Kifm lias also notiFed
...: , branch chairman, Jacob the commissioner ofCOmpetltlOn IfOm Misiko, said all renewal customs on the move to

mUltinationals subscriptions. for next ycar yavg subsc.ription fsq.
navc Deen walveq. lor lts members lor this

lourReporrer ..o,I?|"u".i.,h"",ligit o"Biix,.ri1il;o"saKifwa

Kenya Internarioral your files for rcnewal of officials are ludv Kirunzi

$'r.tt"*U:i","{itl$ir1'.'i#;'trff :#i"i""?$tsli^l't''o!::#'Yff 
n":n

il;,;;;il";;"*i;;"'',;; P#fl+Ti:"si3idiy'"'*#: ;'""'lii:['"1'f"::i',',lli i;
ni*l,it ."*tfS*,n?[i,],i ::.*',Tf"11,."?" iil,..t ;[B'lil5l:f 

,bJ."'Li"t','"'lJ'i

lCorrespondent On the second dav of
TfiE--lti5t-6lE-IoF-thc the rour Omar found' the

UP"' rB"J y",""' \: : o.ll gl' 
ln""' ?:f, :.*il"g,:.n [leyeing the Mombasa when the lrrfombasa

gubernatorial seat in thc scnator was invited to run
zorT elections dominatcd the show bv Awiti.parry leadcr Knlonzo Omar rJas heckled and
Musyokastwo-daytourof booed by rowdy youths
the coast. whoshouied loho'sslosans

Nyali MP HezronArr.iri forcinehimtocutshorihis
and Mombas.r senAtnr sncecfr'.
Hassan Omar u,hu ruants ' At one staqe. Omar lost
to ous( incumbcnt llassan his tcrnocr an? lashed out
loho trscd the rorrr ro .rr lohojswleof leadcrshin
mcasure cach r)t hcr's ,rliich did not so dowir
polirical srrength. rscll s,irh the Cre#d.

It took the intervention
of Wioer Darw national
chairm'an david Musila to
save the situation and calm
down the rowdv crowd-

Omar wis seen
oleadinp with Awiti to
irrse rhE rowdv vouths ro
sto"o hecklins liirfi.

hfter the"dust setrled.
Omar was asain on the
soo( when heYashed out at
a'section of ODM leadersq,ho had demanded
Kalonzo to tone down his
prcsi<lential ouest in rhe
hext polls.

Minor raped and
murdered inVihiga

1; Iames Arzigare

The bodv of a ra-vear-old
found in ler eranilfrrother's
Kihilila with f,er throat havi
slit.

The

girl was
house at
ng been

bours,

alone in the

pJrents

was
house

Area MCA Abdalla Choqo has
urged. policc to conducr rh6rough
rnvestrgailons and arrest the
culpflts.
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NT OF THE CO S TION OF 2010
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-AND-
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MATTER OF THE PU BL!C APPOINTMENTS (P APPROVAL) ACT.
CAP 136 OF THE LAWS OF KENYA

-AND-

IN THE MATTER OF THE JUDICIAL SERVICE ACT. CAP 1858 OF THE OF KENYA

-AND.

IN THE MATT ER OF APPROVAL HEARING OF THE NOMINATION OF HON. MR. JUSTICE
DAVID KENANI MAR,AGA. FO R THE POSITION OF THE CHIEF JUSTICE OF THE

REPUB OF KENYA

TO

STA

THE CLERK OF THE NATIONAL ASSEMBLY
MAIN PARLIAMENT BUILDINGS
NAIROBI

BY: BERNARD K IBET SANG (ADVO CATE) AND TOM CH ERUIYOT BIEGON

WE, BERNARD KIBET SANG (Advocate) of P.O Box 22944-00100 Nairobi and TOM
CHERUIYOT BIEGON of P.o Box 1772-20200 Kericho, make this statement under oatl-r,
and state as fottows:

1. THAT l, BERNARD KIBET SANG, an Advocate of the High Court of Kenya and a
constituent of Ainamoi Constituency, have been retained by the fami[y of the
Hon. David Kimutai Too (Deceased) to present this statement on their behatf.

2. THAT l, TOM CHERUIYOT BIEGON, a resident of Ainamoi Constituency, present
this statement on the capacity of a resident of Ainamoi Constituency.

3. THAT the nominee for the position of the Chief Justice (CJ), the Hon. Justice
Kenani Maraga, is IYOT fit to hotd the position of the CJ, on the fottowing
grounds:

(i) The Learned Judge lacks the requisite competence and tegat judgement
to hotd the highest court and office in the Judiciary, for the reasons to
be deduced from his decision in the case of Republlc -versus- Andrew
Mueche omwenea {2009.l eKLR, where the Accused (omwenga) was
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charged with the heinous cotd btood murder of the Hon. David Kimutai
Too and PC Eunice chepkwony. Before his demise, Hon. David roo,
was the Member of Parliament for Ainamoi Constituency, in the, then,
Rift Vattey Province (now, Kericho county), white pc Eunice
Chepkwony, was a Traffic Potice Officer at the Etdoret Potice Station,
and atso a resident of the said Ainamoi Constituency. Annexed and
Marked 'BTf is a true copy of the said Judgment.

(ii) ln his judgement, the Learned Judge faited to exercise [ega[ judgement
by erroneousty reducing the charge of murder to that of manstaughter,
stating the Accused was provoked and shot the two deceased in setf-
defence.

(iii) The Learned Judge arrived at the conctusion of manstaughter despite
agreeing with the evidence of the prosecution that the Accused in
possession of a gun went hunting for the deceased in West lndies
Etdoret, which ctearty showed that the Accused had made up his mind to
go after the two Accus'ed with a gun, and which ctearty manifested his
state of mind (matice aforethoughl/mens rea) to commit the act (actus
reus) of kitting the deceased.

(iv) ln page 3, paragraph 2, of the judgement, the Learned Judge ctassifies
matice aforethought in three, being, express matice, implied malice
and constructive malice. That express matice is proved when it is shown
that an Accused person intended to kitt, white imptied matice is
estabtished when it is shown that he intended to cause grievous bodity
harm, and constructive matice is proved when an Accused kitted in
furtherance of a fetony (for exampte rape or robbery) or when
preventing a lawfut arrest, even though there was no intention to kitt or
to cause grievous bodity harm.

(v) We do agree with the Learned Judge on his finding that constructive
matice was not proved. We expected that the Learned woutd proceed to
anatyse the remaining categories of matice. However, the Learned Judge
seems to do a general anatysis of the evidence without pinpointing the
evidence to the issues of express or imptied matice which were key in
determining the state of mind of the Accused. with due respect, we
therefore conctude that the judge did not demonstrate competence by
not systematicatty anatysing the evidence adduced with the issues of
express and implied matice which issues he is the one that raised.

1
I
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(vi) Further, the judgement is not wett taid out to enabte a reader ctearty
isotate the issues on determination. With due respect, a person aspiring
for the highest judiciat office ought to demonstrate meticutous
organisation of his anatysis of legat issues. The judgement is convotuted
and leaves readers confused and unabte to point out the direction of the
judgement. We nonethetess struggted to pick out the issues from the
judgement.

(vii) The judge in reducing the charge from murder to manstaughter hetd that
the Accused was provoked and atso acted in self-defence by kitting the
two Accused. From evatuation of evidence, the Learned Judge atso
contradicted himself and erroneousty agreed with the defence that the
Accused was provoked and acted in self-defence. ln reaching at the
conctusion of provocation, the Learned Judge erroneousty found that
there was a love affair between the Accused and the deceased Eunice
Chepkwony. ln any event, the atteged love affair would affair woutd not
have the cause of the provocation. We say so because:

(a)As to provocation, iln page 5, paragraph 3 of the Judgement, the
Learned Judge confirms that most of the potice witnesses denied
that the Accused had any [ove affair with the tate pC Eunice.

(b)The Learned Judge betieved the attegation that the provocation arose
from the atteged ctaims by the deceased that the Accused was
spreading rumours that the late Eunice had Hlv/Aids. How does an
attegation of a rumour amount to provocation to the extent of kitting,
especiatty when it had been confirmed that the Accused and the late
Eunice had taken an Hlv rest at the instance of his wife? ln our view,
the Accused woutd not be 50 SERIOUSLY provoked by attegations that
he was SPREADING disproved rumours.

(c) The Learned Judge betieved the evidence of the Accused that he and
the late PC Eunice were [overs in Kiganjo potice Cottege, despite that
no independent evidence was given to support the testimony by the
Accused.

(d)The Learned Judge betieved the testimony of the Accused that he
sotd his Matatu KAQ 401 c for K.Shs 300,00 and gave sate proceeds to
the [ate PC Eunice who added to it K.shs 100,000 and bought the
Toyota carina. This is despite that no evidence was [ed to show that,

l
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firstty, the Accused owned and sotd the matatu KAe 4o1c for K.Shs
300,000 and that and he and the late PC Eunice bought the Toyota
Karina.

(e) ln respect of self-defence, the Learned Judge concludes that the
Accused is the one that shot the two deceased and that neither of
the deceased shot a singte shot at the Accused (see page B paragraph
4 of the judgement). Further, the Learned Judge, setectivety and
with no vatid reason chose not to betieve the testimony of pw10 (pc
Mutisya) and that of PW2 (Eric lgadwa Mbogani), that they saw a

pisto[ on the waist of the tate Eunice in ctear demonstration that the
late Eunice did not train a gun at the Accused to warrant setf-
defence. lnstead, the Learned Judge, without demonstrating any
reason for preference, chose to betieve the testimony of pW 23, an
lnvestigating officer (who was not and woutd not normatty be in the
scene) that PW 10 and PW 2 recovered the gun at the scene. pw2

who went crime scene, in his testimony (see page 6, paragraph 6 of
the judgement) ctearty demonstrates that the late pc Eunice had a
gun strapped on her waist and that there was no other gun on the
scene. why woutd the Learned Judge have chosen to disregard the
testimony of two witnesses who went to the scene and found the gun
on the waist of the late PC Eunice, but choose to rety on the
testimony of one witness who retied on hearsay to conctude that guns
were recovered at the scene?

(f) ln page B, paragraph 1 of the judgement, the Learned Judge seems to
betieve uncorroborated evidence that the Accused went to the scene
and that the two deceased were the first to point guns at the
Accused. With due respect, what the Learned Judge is saying is that
the Accused who had been pointed a gun at, acted in a 'movie [ike'
swiftness, putted out his gun and shot TWO peopte (inctuding a

trained gun user) who had atready pointed guns at him!!!

(g) The Learned Judge seems to unproceduralty rety on the 'testimony'
of the Advocate for the Accused that Eunice had two guns (see page
8, paragraph 5 of the judgement). This amounts to retying on
evidence of from the bar, which is highty irregutar. Firstty, Advocates
for parties do not normatly provide evidence in proceedings and
secondty, the said Advocate did not take the witness stand.
Otherwise, where did the Learned Judge come up with the phrase, 'l

\0,"/o/t.
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agree with the Accused's counsel that Eunice had two guns at the
scene...'? where did the Learned Judge come up with the conclusion
that the potice hid the extra gun that was attegedty in possession of
the late Eunice? No testimony to that effect was given by any other
witness other than the Advocate for the Accused.

(h) The learned judge chose to betieve what a witness says was totd by
another witness who atso testified in court but did not give any
testimony to the effect that the late Eunice had a gun (see page 7,
paragraph 4 of the judgement). ln other words, the tearned judge
chose to betieve hearsay.

(i) The Learned Judge agrees that neither of the deceased fired a singte
shot (see page 8, paragraph 1). So the question that comes to mind
is, whitst the Accused was shooting the tate pc Eunice, why woutdn,t
the late Hon. Too shoot the Accused given that the Learned Judge
betieved that the two deceased had both whipped out guns? (see
page B, paragraph 3 of the judgement).

(j) ln an apparent defeatism to his findings, the Learned Judge proceeds
to state in the last paragraph of his judgement, "...considering the
fact that accused is the one who followed the deceased to West
lndies Estate and that neither of the deceased fired even a one
shot, I find that Accused should have shot them on the arms or
legs to disarm them and not on the head, chest and abdomen as he
did. ln the circumstance, I find that Accused used excessive force
in shooting them on the said spots." This surety is not consistent
with the findings that the Accused shot in setf-defence, noting that
as we had shown, no evidence was given to show that the tate PC
Eunice whipped out her gun, and further that no testimony was given
to show that she had two guns which one may have been used by the
tate Hon. David Too. As'a matter of fact, the tate Hon. David Too was
high school principa[ and since he had just been etected to
Partiament, in a[[ imaginations, he woutd NOT have had the courage
to pick, tet atone the skitt to use a gun. lmportantty, NO finger print
evidence was adduced to demonstrate that the late Hon. David Too
hetd a gun at the scene.

4. IH4T usuatty, when judges detiver judgements, they are not put on the spot to
defend their judgements in order to gauge their veracity. However, this
Honourabte House, through this honourabte Committee, has an opportunity to

Page 5 of 7
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put the Learned Judge in his defence of the judgement. lt is worth pointing out
that the cold btood murder of the Hon. David Too happened in the same period
with another kitting of another legistator, Hon. Mugabe Were, and deaths of
Hon. Kipkatya Kones and Hon. Lorna Laboso. ln the issue of the kittings, the
judiciary ought to have risen to the occasion and sent an unequivocal message
to the kitters that representatives of the peopte hotd a ptace sui generisln
society and shoutd be protected by atl means.

5. THAT the death of the deceased caused a lot of emotionatty pain to their
famities and the habitants of Ainamoi Constituency. Further, upon the murder,
there was a lot of civi[ unrest that ted to a number of deaths and property
destruction. Thus, the said peopte had the tegitimate expectation that justice
woutd be served.

6. THAT out of the Learned Judge's decision, the famities of the deceased as we[[
as the constituents of Ainamoi Constituency, fett that justice was not served,
and it is on this reason that they are opposed to the appointment of the
nominee to the highest court and judiciat office of justice. For avoidance of
doubt, the late Hon. David Too was overwhetmingty etected by the peopte of
Ainamoi Constituency. We say without any iota of doubt that he was loved by
the peopte.

7. THAT the peopte of Ainamoi, as shown in media reports, do not have faith in
Justice Maraga as a judge, let atone as the teader of the highest court and
judiciat office.

B. THAT and given that we have demonstrated that the Learned Judge did not
dispense justice, to approve the nomination of the Learned Judge, woutd be an
affront to justice to the famities of the two deceased, the peopte of Ainamoi
Constituency where the late Hon. David Too was a representative and the late
PC Eunice a resident of Ainamoi, and this Honourable Partiament where the
late Hon. David Too was a member.

9- IEAT we make this statement under oath conscientiousty betieving the same to
be true and in accordance with the oaths and Statutory Dectarations Act (Cap
15) of the Laws of Kenya.
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SWORN at NAIROBI by the said:
BERNARD KIBET SANG (Advocate)

-and-
TOM CHERUIYOT BIEGON

This 1 1th day of Octobe r, ZO16

BEFORE ME:-

toN R OAT

Drawn Bv:

Magut & Sang Associates
Advocates
KMA Centre, Btock B

2nd Ftr., Suite No. 2.1
Chyutu/Mara Road
Upperhitt
P.O Box 22944-00100
Nairobi
sans@ maqutandsan co.ke
0202012619
www.maqutandsan co.ke
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REPUBLIC v ANDREW MUECHE OMWENGA [2009] eKLR

a

E NYA LATfl/
l{rr::rI I lrgirl lllr.,:rrilir:ti i:i f{rili:: F:fluwl;illr.

REPUBLIC ......PROSECUTOR

VERSUS

ANDREW MUECHE OMWENGA. .ACCUSED

JUDGMENT

ANDREW MOECHE OMENGA (the Accused) in this case is charged with two counts of murder
contrary to Section 203 as read with Section 204 of the Pena! Code. lt is alleged that on the 31"t
January, 2008 at West lndies Estate in Uasin Gishu District within Rift Valley Province, he
murdered DAVID KIMUTAITOO (David) and EUNICE CHEPKWONY(Eunice).

The prosecution case as can be gleaned from the evidence of 23 witnesses who testified
against him is that at about 10.00 a.m. on 31"tJanuary,2008 the Accused followed both the
deceased to West lndies Estate in Eldoret Town where he shot them and fled on the GK motor
bike he had to the DO's camp at Turbo where he surrendered himself and was arrested.
Members of the public who heard gunshots ran to the scene and found David dead. Though
Eunice was still alive, she was not talking. With the police who also rushed there on receiving
information, they rushed Eunice to Moi Referral Hospital where she died while undergoing
treatment. Accused was later handed over to police and escorted to Nakuru where he was
charged with the murder of the two deceased persons.

What is murder" Before ! deal with the definition of murder, it is important to bear in mind
the fact that criminal law does not seek to punish people for their evil thoughts; an accused
must be proved to be responsible for conduct or the existence of a state of affairs prohibited by
criminal law before conviction can result. Whether a conviction results will depend further on
the accused's state of mind at the time; usually intention or recklessness is required. The Latin
maxim-acfus norr faclt reum, nisi mens sif rea-"the act itself does not constitute guilt unless
done with a guilty mind," encapsulates this principle.

With these two important elements of crime in mind, I can now define murder as the unlawful
homicide committed with "malice aforethought." Homicide of course is the killing of a human
being by another. Murder is therefore the killing of a human being by another with malice
aforethought.

Section 203 of the Pena! Code under which the Accused is charged defines murder as the
causing, by a person or persons with malice aforethought, the death of another person by an
unlawful act or omission. lt reads:-

"Any person who of malice aforethought causes the death of another person by any
unlawful act or omission is guilty of murder."
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It is clear from this definition that for an accused person to be convicted of murder, it must
be proved that he caused the death of the deceased with malice aforethought by an unlawful
act or omission. There are therefore three ingredients of murder which the prosecution must
prove beyond reasonable doubt in order to secure a conviction. They are: (al$e- {gg$ gf_tlg
dggg-g-q_e"d gn9Jle gass--e_..e-,f t_hat".death; (b) tlu!.the acc.us_ed committed the.unGwi-iil iA.jrilfr.i"-c^tr
called,the deatlt o:f.j!9.$9c-9ased alC (c) that.the Accused had the malice aforethought.

ln the first element, there must be evidence proving that the death of a human being (the
deceased) actually occurred. The evidence required to prove the death is usuatly the autopsy
reports given by pathologists. But there are circumstances where the cause of death is too
obvious to require medical evidence like where the deceased person was stabbed through the
heart or where he is decapitated or his head is crashed. Stating this principle in Ndungu Vs
Republic [1985] KLR 487 the Court of Appeal stated at p. 493 that:-

"...in some cases death can be established without medical evidence. Of course there are
cases, for example where the deceased person was stabbed through the heart or where the
head is crashed, where the cause of death would be so obvious that the absence of a post-
mortem report would not be fatal. But even in such cases, medical evidence of the effect of
such obvious and grave injuries should be adduced.,,

The death of the two deceased persons in this case is not in dispute. lt is also not in dispute
that they died of gunshot wounds. The evidence of the pathologist, Dr. Njue PW2O, makes that
quite clear. That disposes of the first ingredient.

On the second ingredient, the Accused himself admitted that he shot David. t do not accept
his contention that Eunice accidentally shot herself as he struggled to wrestle David,s gun
from her. The evidence of Ag. SSP Johnson Mwongela, PW19, that onty Accused's Ceska
pistol Serial No. 4050468 Ex. 4 was fired at the scene and that the finger-ring he examined had
a circular bullet hole as well as the evidence of Dr. Njue that Eunice was shot in a standing
position while defending her self, leaves me in no doubt that the Accused shot her also.

ln order to satisfy the second ingredient that the accused committed the unlawfut act which
caused the death of the deceased, we need to determine whether or not the Accused's act of
shooting both of them was an unlawful act. I will deal with this aspect of the second ingredient
along with the third ingredient which is whether or not the Accused killed the two deceased
persons with malice aforethought.

What is "malice aforethought" Malice aforethought describes the mens rea or the mental
element required for a conviction of murder. The term imports a notion of culpability or moral
blameworthiness on the part of the offender. lf 'malice aforethought' is lacking the unlawfut
homicide will be manslaughter.

Section 206 of the Penal Code gives the instances when malice aforethought is established.
It states that:-

"Malice aforethought shal! be deemed to be established by evidence proving any one or
more of the following circumstances-

(a) an intention to cause the death of or to do grievous harm to any person, whether that

(
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person is the person actually killed or not;

(b) knowledge that the act or omission causing death will probably cause the death of or
grievous harm to some person, whether that person is the person actually killed or not,
although such knowledge is accompanied by indifference whether death or grievous bodily
harm is caused or not, or by a wish that it may not be caused;

(c) an intent to commit a felony;

(d) an intention by the act or omission to facilitate the flight or escape from custody of
any person who has committed or attempted to commit a felony."

It is clear from this definition that there are three broad elements of 'malice aforethought'.
They are express, implied and constructive malice. Express malice is proved when it is shown
that an accused person intended to kill while implied malice is established when it is shown
that he intended to cause grievous bodily harm. When it is proved that an accused person
killed in furtherance of a felony (for example, rape or robbery) or when resisting or preventing a
lawful arrest, even though there was no intention to kill or to cause grievous bodily harm, he is
said to have had constructive malice aforethought.

There is no evidence that the Accused shot the deceased persons in an attempt to arrest
them. So the last instance of Section 206 of the Penal Code is not relevant to this case.

Even when any or all of the other instances are proved, it will not be murder if the accused
person is shown to have been provoked and/or to have acted in self-defence. Mrs. Ndeda for
the Accused has submitted that the Accused shot the two deceased persons out of
provocation and in self defence. What is provocation" What is self defence and when do the
two defences arise"

Black's Law Dictionary, 7th Edition defines the term "provocation" as "something (such as
words or actions) that arouses anger or animosity in another, causing that person to respond
in the heat of passion." ln as much as it is relevant to this case, Section 208 of the Penal Code
explains what constitutes provocation:-

"5.208 (1) The term "provocation" means and includes, except as hereinafter stated, any
wrongful act or insult of such a nature as to be likely, when done to an ordinary person or in
the presence of an ordinary person to another person who is under his immediate care, or to
whom he stands in a conjugal, parental, filial or fraternal relation, or in the relation of master or
servant, to deprive him of the power of self-control and to induce him to commit an assault of
the kind which the person charged committed upon the person by whom the act or insult is
done or offered."

Self defence on the other hand, as the term itself suggests, is defence of self. !t is the use of
force or threat to use force to defend oneself, one's family or one's property from a real or
threatened attack. Self defence is therefore a justification in the application of force recognized
by the common law.

The law generally abhors the use of force or violence. There are, however, instances where
the use of reasonable force is justified. For instance, an accused charged with an offence may

l
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seek to plead that he acted as he did to protect himself, or his property or others from attack or
to prevent a crime or to effect a lawful arrest. Such pleas when successfully raised provide a
justification for the accused's conduct thereby rendering his act lawful. Since the use of lawful
force is not an offence, the accused will be acquitted of the offence as the element of acfus
reus (the unlawfu! act) will be missing.

A person is justified in using a reasonable amount of force in self defence if he or she
believes that the danger of bodily harm is imminent and that force is necessary to repel it. This
defence therefore turns on two requirements: one, that the force must be necessary and
secondly that it must be reasonable.

It is not necessary, however, for there to be an actual attack in progress before the accused
may use force in self defence. lt is sufficient if he apprehends an attack and uses force to
prevent it. ln Beckford Vs'R [1988] AC 130 Lord Griffiths stated (at pfiA) that "a man about to
be attacked does not have to wait for his assailant to strike the first blow or fire the first shot;
circumstances may justify a pre-emptive strike." The danger the accused apprehends,
however, must be sufficiently specific or imminent to justify the actions he takes and must be
of a nature which could not reasonably be met by more pacific means.

ln Mokwa Vs Republic, [1976-80] 1 KLR 1337 the Court of Appea! held that self defence is an
absolute defence even on a charge of murder unless, in the circumstance of the case, the
accused applies excessive force. ln Palmer Vs R., [1971] 55 Cr. App. R. 223 at p.243 the English
House of Lords held:-

"The defence of self defence either succeeds so as to result in an acquittal or it is disproved
in which case as a defence it is rejected. ln a homicide case the circumstances may be such
that it will become an issue as to whether there was provocation so that the verdict may be one
of manslaughter."

What is reasonable force is a matter of fact to be determined from evidence and. the
circumstances of each case. ln the words of Lord Morris of Borth-y-Gest in the said English
case of Palmer Vs R., [1971] 55 Cr. App. R. 223 at p.242 quoted with approval by the Court of
Appeal in John Njoroge Vs Republic, Cr. App. No. 186 of 1987:-

"lt is both good Iaw and good sense that a man who is attacked may defend himself. lt is
both good law and good sense that he may do, but may only do, what is reasonably necessary.
But everything will depend upon the particular facts and circumstances... lt may in some cases
be only sensible and clearly possible to take some simple avoiding action. Some attacks may
be serious and dangerous. Others may not be. lf there is some relatively minor attack, it would
not be common sense to permit some action of retaliation which was wholly out of proportion
to the necessities of the situation....!f the moment is one of a crisis for someone in imminent
danger, he may have to avert the danger by some instant reaction."

I should here point out that like in all other criminal cases, where accused raises the
defences of self defence and provocation, the burden is still on the prosecution to prove him or
her guilty beyond reasonable doubt. Where the accused raises defences of self defence or
provocation, he does not thereby assume any burden of proving his innocence. lt is for the
prosecution to prove that the accused was not provoked or that he did not act in self defence.
ln other words the prosecution must disprove the defences of provocation and self defence
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and it must discharge this burden beyond reasonable doubt-Joseph Kimanzi Munywoki Vs
Republic, Cr. App. No. 31 of 2003 CA Nairobi), [2006] eKLR. ln the said case of Beckford Vs R
[1988] AC 130 Lord Griffiths (at p.1 Q rendered himself thus on self-defence:-

"lt is because it is an essential element of atl crimes of violence or the threat of violence
should be unlawful that self defence, if raised as an issue in a criminat trial, must be disproved
by the prosecution. lf the prosecution fait to do so the accused is entitled to be acquitted
because the prosecution will have failed to prove an essential element of the crime namely that
the viotence used by the accused was unlawful.,,

As I have said, the Accused in this case has raised the defences of provocation and setf
defence. Did the circumstances of this case justify his act of shooting both the deceased
persons" ln other words was the Accused in imminent danger himsetf that he had to take the
lives of the two deceased persons to save his" Put in another way, has the prosecution in this
case disproved the defence of self defence" To determine this, I need to consider in detail the
evidence of the alleged love affair between the Accused and Eunice and that of the shooting
incident as related by the prosecution witnesses on the one part and the Accused on the other.

Although most of the police witnesses denied that Accused had any love affair with Eunice,
under cross examination, PC Daniel Gaiko, PW6, admitted that this was a crime of passion. ln
examination in chief Cl Virginia Kadenge, PW12, also denied knowledge of any love affair
between Eunice and the Accused, but in cross-examination she admitted that from
investigations they learnt that the cause of the shooting was a love triangle. This appears to
have been common knowledge because even the Investigating Officer, Josphat Kisingu, PW23,
admitted that even the OCPD gave the love triangle as the cause of the shooting.

ln his defence, the Accused testified on oath that he met Eunice in 2000 at the Kenya Police
College Kiganjo. They became lovers and agreed to marry. After passing out, however, they
were posted to different stations and did not meet untit 2006 when they found themselves at the
Eldoret Traffic Office. Eunice informed him that she had been married and he told her he was
also married. They got to know their respective couples and became family friends.

After Eunice's husband's death in June 2007 they renewed their love and in August 2007
they agreed to marry. When Accused's wife knew of his infidelity and having heard rumuors
that Eunice's husband had died of HIV and AIDS, she wanted to cause trouble but to assuage
her fears Accused and Eunice took an HtV test in October,2OO7. He produced the certificates
as Ex. D1(a) and (b) which Accused's wife Edna Kerubo, DW3, also identified and corroborated
Accused's evidence that at her request, Accused and Eunice took an HIV test. ln October,
2007, as Justus Nyaberi Nyaboga, DW2, also testified, Accused took Eunice to his home in
Nyamira and introduced her to his parents and his siblings as a woman he wanted to marry as
his second wife. Accused's father had no objection to that. He said Accused was an adult who
knew what he was doing. Later Accused gave Eunice Kshs. 300,000/= from the proceeds of the
sale of his matatu KAQ 401C to which she added Kshs.100,000/- and bought a Toyotta
Karina Maroon in colour. They both used the vehicle as they were together most of the time
and at times he could keep it. This is the vehicle the deceased had when they were shot.

It was also the evidence of Accused's former matatu driver Jared Atuya, DW1, that one day,
prior to Accused selling his matatu, he took Accused to Eunice's house and left him there with
the matatu. When he went for the matatu the following morning, Accused came out of Eunice's
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30tl'June 2016

Judicial Service Commission (JSC)
Nairobi, Kenya.

Dear Sir/Iv{adam

Ref: The Honorable Justice David Maraga : Streamlining Electoral Disputes Resolution
(EDR) Resime in Kenya

I am pleased to r,vrite this recommendation for the above referenced person regarding the subject
Inattel', Strc:amlining and Strengthening Eiectoral Dispute Resolution Regime in Kenya. whi,:h the
honorabie iustice Maraga has worked tirelessiy on. Upon the promulgation of the Constilution of
Kenya 2010, and the enactment of Election Sector Lalvs, the complexity of the elections under the
new constitution becaine apparent. This was particularly so because of the new introduction in the
Constitution that required the holding of six elective offices contemporaneously. The first elections
held undel the nelv Constitution in 2013 promised among other things fierce competition that
predictably resulted in overwhelming disputes being lodged with the Judiciary. Among the first
people to appreciate the significance of the 2013 elections with regard tci dispute resolution, was the
Hon. Judge ldaraga. In the intervening penod, a fer.v of us working on govemance, dernocracy and
elections discussed with the then Chief Justice, Hon Willy lvlufunga, on the need to estabiish a

mechanism for dealing \,vith the election disputes post 2013 elections. This led to the formation of
the Judiciary working Cornmittee on Eiections (JWCEP), which was later transformed into the
Judiciary Committee on Elections (JCE). Justice Maraga played a prominent role in both
committees.

My interaction i,vith the Hon. Judge has been through numerous wor*ing relationship on the need to
strengthen EDR in l{enya. hr the periocl before 2013 elections, Hcn. Dar.,id }vlaraga, was
instrumental in concepftializing and developing a programme that saw the inciuction oi Judges and
lvlagistrates or principles of EDR that informed the election petitions lodged after the 20i:
elections. The Judge also participated in the discussions around reforming election disputes
resolution pre 20t3, that cuiminated into progessive refonns for exai:rple aliowing lvlagistrate
Courts to handle petitions arising from County Assembly Elections. Judge Maruga also rvorked
with the Eiectoral institute for Sustainable Derno'racy in Afi:ica (EISA), and other stakeholders
namely the IEBC, JWCEP, PPDT to develop the Regulations requil'ed to operationalise the Election
Laws and brought out useful insights on aspects tirat concerted EDR.

The cliallenges and shortcoming noted cir-u{ng the 20i3 elections brought out r,veaknesses in the
constitutional, legal and administratir,'e framework lor electiorts in Kenya. Since 2073, JCE and

Judge Maraga have ',vorked with key stakehoiders to strengthen and revie,,ir the election laws and

election dispute resolution in Kenya. These effcfs cuiminated into thc transfon'iration of JCE into a

permanent Judiciary Committee, cieliberations ancl diafting of Eiection Lalv Retbrms Bills, ancl

refining the EDR processes in I(enya. ThrougJrcut all these effbrts, the FIon. J'"rdge demonstratcrl
leadelship, commitment, courage, i'esiliencc, chaittcter and a. high degree of juclgement that adcled

I
Paii'cn : Si r l(eiui'rr i ic- lltsire ( Botsurarj 

" )
Bxard a! Directcr-s: A.1r i-eshei.e Tiro:hlane, (C/i.,ir;,6..-,',; (Lr-ir'/r.:i, ,r.'ir Y;rtul Abcobalier (lla,ritirts).

/,,,S C tilia A_qUinr.r /r,,irzc,;r biqg<; , tlr L.;.r ,:i ;,;r.j 16... ll:.\eci ti it/L' Dircr ir-r). Dr lrit:.-r:, ,g Aoii (DRC,t,

Dr,-ltiisiif11;r -l;il.:l:r.'i'!l:r,!: i.':'rri), lri:. llc;-rc ^i'',) 
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( \i'ai*- tt, tile agci.;is cf str*x:::tiiiiiiil.g :titil i-:o:t-loirdaiing elec'tcra! democracy in Kenya. FOr this
ieasori, and ss :;oileb,rtly vriro Las *'oi:kcii 'ur,irh. irint ili l(enya, i strongly recorrunend hirn for the
position of the Chief iustice.

Sincerely,
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June 29,2016

The Judiciol Service Commission
Supreme Court Building
NAIROBI

Deor Sir/Modom

Re: Juslice Dovid Moroqo
Letler in support of opplicqtion for the position of Chief Justice. Reoublic of Kenvo

We write to you in support of on opplicotion lodged by Bro. Dovid Morogo for the position
of Chief Justice, Republic of Kenyo.

We, os the froternity of the fellowship of the Seventh-doy Adventist Church, unreservedly
present to you Bro. Morogo os o commendoble, creditoble ond worthy condidote for
the position of Chief Justice.

Bro. Morogo hos served the Church os on elder ond bible study leoder for mony yeors.
He hos, olso, ossisied in plonting Seventh-doy Adventist Churches in mony oreos in Kenyo.
He is o dedicoted ond focused person with greot energy ond motivotion for ony tosk
thot he sets up to undertoke. He is on ethicol, upright ond principled individuol; virtues
thot will greotly enhonce the work ond imoge of the Judiciory.

We recommend the condidoture of Bro. Morogo ond wholeheortedly endorse him for
the position of Chief Justice of the Republic of Kenyo.

Yours foithfully Ir
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4th July, 20r.6

The iudiciai Service Ccrnmission
Supreme Court Building
Nairobi

Dear 5ir" / N/adam

Re: Our Suooo

(

rt for llon. Justice David IVla in his Aoolication for the Post of the Chief
Justice, Republic of Kenva.

,/v'e are writing to r70u u;ith i-egai.d to tne afo"ementionei

Kitr.:cl dra sheria consiciers Honorabre lusiice N/ia.aga as a jur.ist of goocl i"epute who, in his
career, flrst as an A.ovocate of the High Ccui": of Ken,ya ai^,d !ater as a Judge of the Superior-

Courts ilas,-iistingirisi^,-od hii':rself as an ernii'rernt and notable conti.ibutor to the gr-orarth of
i-;'ispr.laence aiid a.rDiT,Ac,yocate cf 'nu,rnar, rignts.

'/,/e con:'ii:il that IJC:,. iusr:ce tV::raga has oeen a g:oi frienC of i(t-i-uO for nrany years anC has
supporteC il're work of i(iTliC ii': ti,e p;'ovis;orr of iegaiaid and ;cc,'esentation for the proor and
r""i'gina':zed pecpie i: K:1,7:.

'vVe;her'afore sen,j;hls as d ,tes.;ase of suopo,-t arli tv:sh hirn iveii in his appiication.

li'yoli I'ev,l 6l'i'/ tur:;iei'cornr-i're.:a a?,C,/ff i'.ead clar: r'ica;icl., piease Cr: not hes:tate tc cciltect u3
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COLLEGE OF HUTMANITIES & SOCIAL SCIENCES
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The Clerk of the
Kenya National Assembly
Parliament Buildings
P.O. Box 41842-00100
NAIROBI

Dear Sir,

Professional Reference for Justice David Kenani Maraga

I have known Justice Maraga for about ten years as a Judge of the High Court, as a graduate
sfudent at the School of Law, Universify of Nairobi where I am a Law Professor and Dean, as the
Presiding Judge of the Court of Appeal in Kisumu; as the chair of the Judiciary Committee on
Elections tasked with overseeing election petition hearings arising after the 2017 elections within
the prescribed period in the constitution; and as the Chairman of the Tribunal Investigating Justice
Joseph Mbalu Mutava in which I am a member.

He has the requisite professional competence to serve as the Chief Justice of the Republic of
Kenya. Justice Maraga has high intellectual capacity which is evidenced by his pursuit and
completion of his Master of Laws (LLM) course in record time. His engagement with our
undergraduate and graduate students as a guest lecturer demonstrates his intellectual prowess and
public spirited nature. He takes initiative and volunteered to teach and interact with the students in
a classroom environment. This illustrates that he is diligent and has no difficulty rising to
challenges and volunteering for tasks, however onerous.

Engagement with university students requires a high level of understanding of legal issr-res and
intellectual dexterity as the students tend to be inquisitive. Justice Maraga has not shied away
from this task illustrating that he is confident and has no fear of whatever questions may be asked
of him by the students dealing with substantive or procedural legal questions. The students rate
him highly as a lecturer and give the feedback that he is thorough and answers all their questions
competently. Offering to teach and interacting with professors teaching at University demonstrate
Justice Maraga's capacity, adaptability and flexibility to work with a variety of people old and
young. This trait is also demonstrated through his work as a Presiding Judge in Kisumu and as

Chair of both the Elections Committee and the Justice Mutava Tribunal.
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He has contributed immensely to bridging the gap between the bench and the academy by
offering his services in both graduate and undergraduate classes in the areas of human rights and
socio-economic rights. His contribution as a guest lecturer has enabled our students to get much
valued insights from the bench and greatly enriched their learning experience.

Justice Maraga is meticulous in his written and oral presentations as evidenced by the rulings I
have witnessed him giving in the Tribunal and in his explanations of the work of the Elections
Committee. He is an effective communicator in his oral and written accounts and is particularly
keen to contribute to a future where all Kenyans, irrespective of their gender, ethnicity, political
affiliation and station in life enjoy the full range of human rights. This illustrates his commitment
to the tenets of fairness, impartiality and justice.

Justice Maraga has gained a lot of experience as a Judge of the High Court between 2003 and
201 I and as a Court of Appeal Judge since 201 I . He has executed his duties with diligently.
From my interaction with Justice Maraga, he is a person of his word, keeps time and is honest and
trustworthy in his dealings with his superiors, colleagues and subordinates. FIe does not shy away
from complex situations, is a patient listener and decisive. As a member of the Tribunal he chairs,
I can also opine that he is a good leader as well as a team player. He leads the team to
cooperatively make decisions without abdicating his role as the Chair when he has to guide the
team on issues oflaw and procedure.

Justice Maraga has been involved in a broad range of legal practice areas including: legal
practice; research; consultancy; and the administration of judicial officers in courts and
committees.'firc experience he has gained over the years, coupled'uvith his experience as a judge,
presiding judge and chair of a committee and a tribunal make Justice Maraga an exceptionally
well qualified candidate for the post of Chief Justice.

Should you require any further information pertaining to Justice Maraga, I will be happy to avail
it. I can be easily reached on email at: deanlaw@uonbi.ac.ke and by telephone on 254-733-
726sn.

Yours sincerely,
DEAN

b HOOL CF LAW
NAIRCBI

i''t:j,"t'Y OF

Patricia Kameri-Mbote. SC. EBS
Professor of Law and Deon, School of Law
UNIVERSITY OF NAIROBI
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house in a vest with a lesso around his waist.

Taking all this evidence into account, t am satisfied that the Accused and Eunice renewed
their love affair after Eunice's husband's death and that they were in the process of marrying.

On the shooting incident, May Busienga Amasimbi, PW1, a resident of West lndies Estate in
Eldoret Town, testified that on 31.1.2008 at about 10.22 am, as she was going to herfriend,s
house, she saw a man in smart casual attire standing besides a maroon car in serious
discussion with a woman. She did not pay much attention to them as she thought they were
perhaps buying building sand. So she passed and went her way.

She did not find her friend. As she talked to someone to find out the whereabouts of her
friend, she heard a woman screaming and she ran to where the screams were coming from. The
woman turned out to be the one she had seen with a man. She was kneeling pleading in
Kiswahiliwith a man in police uniform, "Mogaka usiniue" (Mogaka do not ki!! me)while the man
she was with was seated in the car. The policeman then slapped her several times before firing
a shot which missed her but the second and third shots caught her on the ribs and thigh. The
policeman then went and shot the man in the car on the head through the window several times
after which he took off on a motor bike.

With several other people from that estate who had been attracted by the gunshots, this
witness moved close and found the woman still breathing. She identified her as the police
officer by the name Eunice who was atso her customer. She called another potice officer, one
Ngetich, whose number she had and soon thereafter potice went to the scene and rushed the
woman to hospita!. The man Eunice was with had already died. In cross-examination, she
denied seeing Eunice holding a pistol. She said she saw it on her waist when she had fallen
down. She also denied that the man in the car talked with the policeman or in any way
struggled with him.

Eric Igadwa Mbogani, PWz, also lives in West lndies Estate. He testified that while in his
house in the estate on 31 .1.2008, at about 10.10 a.m., he heard 5 to 6 gunshots from the rear of
his house. He peeped through the window and saw a poticeman on a GK motor bike take off in
high speed and people including PW1 running to where the gunshots were heard. He also got
out and rushed to the scene. There he saw a man in a grey suit collapsed on the steering whee!
of a maroon car. He was profusely bleeding from the mouth. Outside the passenger side of the
vehicle, about 3 metres away, he saw a woman lying down on the grass. When he got near, he
could hardly feel the man's pulse. He pulled him out of the vehicle but for fear of tampering
with evidence, he decided against rushing the woman who was still alive to hospital in the
same vehicle. Because the woman's dress had fallen off, she was exposed and he decided to
cover her nakedness. That is when he saw a pistol strapped to her waist and took possession
of it' He then called Mwangi, a police friend of his who sent a potice vehicte and two policemen
to the scene. He handed the pisto! to one of them and assisted them carry the woman into the
vehicle and rushed her to Moi Referral hospital. tn cross-examination, he denied seeing any
other gun at the scene.

The other prosecution witnesses went to the scene after the shooting incident.

In his sworn testimony, Accused stated that on 31.1.2008, while on patro!, he saw Eunice
standing at the rear of her car in an open space near West lndies Estate. He found that odd as
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the nearest living quarters were about 20 metres away. Eunice beckoned him and he went
there thinking she had a problem with the car. When he got near her he saw that she was in a
foul mood. He nevertheless stretched his hand to greet her, but before she made any move, a
man came out of the car and asked her "Huyu ndiyo yule mjinga amekwaribia jina" (ls this the
fool who has disparaged your reputation"). Then Eunice immediately demanded to know why
the Accused was scandalizing her that she had HIV and AIDS. When he turned to the man he
found a gun trained at him and the man asked why the Accused was spoiling his wife's name.
Accused jumped and held Eunice for cover. He then heard two gunshots and reatizing he was
in danger, he shot the man who fell as he held his head and then got up and sat on the driver's
seat. Eunice dashed for that man's gun as the Accused also dashed for it. She got it and hetd
it onto her stomach. ln the course of the struggle he heard two gunshots and Eunice fell down.
He assumed she had accidentally shot herself.

I have already discounted the Accused's contention that Eunice accidentally shot herself.
The issue now is whether in the circumstances of this case the Accused acted in self defence
and if so whether or not he used excessive force.

!n view of the pathologist's evidence that Eunice was in an upright position and defending
herself when she was shot and also the evidence of the ballistic expert, Ag. SSP Johnson
Mwongela, PW19, that the finger-ring recovered from Eunice's body had a circular bullet hole
with an upward trajectory, treject PW1's evidence that Eunice was shot in a kneeling position.
ln the same vein I also reject her evidence that David did not come out of the vehicle and that
he was shot through the window while he was seated in the car. lf that was the case, with no
bullet holes found on the car as !P lsaiah Ngetich, PW15, and lP Josphat Kisingu, PW23 satd,
David could only have been found with bullet wounds on the head and not with others on the
shoulder, chest and especially on pelvis as cl Virginia Kadenge, PW12, said.

ln any case it was not normal for David to have remained in the car when Eunice was
pleading with the Accused to spare her live and continue sitting there and wait to be shot after
Eunice had been shot. lagree with PC Peter Ngetich, PW'17, that PW1 told him that the woman
who was shot also had a gun. His concession that he did not concern himsetf with that gun is
proof of the direction the police investigations took after the shooting incident in this case.

As the other witnesses went to the scene after the shooting incident, other than the
evidence of PW1, we only have the Accused's account of that incident. That leaves me with no
option but to make reasonable deductions from the available circumstantial evidence and as t

do that, I have taken into consideration the fact that the Accused being an interested party may
have lied to safe himself.

As we know from Republic - Vs - Taylor Weaver and Donovan (1928) 21 Cr. App. R,20
"Circumstantial evidence is very often the best evidence. lt is evidence of surrounding
circumstances which, by intensified examination is capabte of proving a proposition with the
accuracy of mathematics. lt is no derogation of evidence to say it is circumstantiat."

There is no evidence that Accused armed himself to kill or even do grievous harm to either
of the deceased persons. He was issued with a firearm for use in the course of his normal
duties in event of need. He had no problem with Eunice. There is also no evidence that he knew
David or had even heard of him previously. As he said, he learnt much later that day that the
man he had shot was David Too, the MP for Ainamoi Constituency. ln the circumstances, I find

I
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that Accused had no reason to kitt either of them. t also find neither Eunice nor David had any
intention of killing or even doing grievous harm to the Accused. They were simpty annoyed by
the rumuors that they attributed to the Accused that Eunice had contracted HIV and AIDS from
her late husband and wanted to scare him off from further spreading them. That is why neither
of them fired even one shot.

But why did the Accused shoot the deceased persons,,

As I have said, I do not agree with the Accused that Eunice accidentalty shot herself while he
was struggling to wrestle David's gun from her. The evidence of Ag SSP Johnson Mwongeta
that only Accused's gun was fired at the scene, demolishes that contention. From the evidence
on record what lfind happened is that Accused's feltow police rider who Accused said called
him, informed him that he had seen Eunice in her car with a man. Accused who was already
betrothed to her and had even bought that car jointly with her became jealous and followed
them to West lndies as PW2 told PW6. They stopped and Eunice came out of the car. Accused
then rode there but she refused to greet him. Instead she whipped out her gun that pW1 told
PW 17 she saw her with and demanded to know why the Accused was scandalizing her that she
had HIV and AIDs. Before he could even respond, David came out of the car with a gun and
asked Eunice if the Accused was the fool who had been scandalizing her. Accused shot both of
them both of them before either of them fired any shot.

As Accused said, David then entered the car and Accused, fearing that he may have gone
for a weapon, shot him again in the car and he collapsed on the steering wheet, a position that
PW2 found him. in. That also explains the bullet marks and the cartridges that lp lsaiah Ngetich,
PWl5, the Scenes of Crime Officer who took photographs at the scene, found in the car and the
drenching with blood that he saw on the driver's seat. The evidence of pC philip Mutisya,
PW10, that he saw a pistol on Eunice's waist when they were putting her into their vehicle to
rush her to hospita! and that he is the one who removed it from her waist at the hospital and
handed it to PC Ndungu cannot be true. Equally untrue is PW2's account that he removed a
gun from Eunice's waist and gave it to police officers at the scene. The true position is that, as
the lnvestigating Officer, Josphat Kisingu, PW23 said, PW2 recovered a gun at the scene which
he gave to the police and PW10 recovered Eunice's gun also at the scene.

As lhave said, PW 17,PC Peter Ngetich's concession that he did not concern himsetf with
the gun that PW1 told him Eunice had, tells us a lot about the investigations the police carried
out with regard to the number of guns that were at the scene. I agree with Accused,s counsel
that Eunice had two guns at the scene, the pistol Ex. 4 and the G3 rifle she had been issued
with on 29th January, 2008 which must have been in her car. As there is no evidence that David
had a gun of his own, I find that the gun he came out of the car with when he heard Eunice
shouting at the Accused is the is the same G3 rifle. tt was recovered from the scene but the
police realizing the blunder they had made of issuing Eunice with two guns, they hid it.
Otherwise why would the police have wanted to tamper with the entry, in the Firearms Register,
relating to the date when the G3 rifle was returned as PW23 conceded if that were not the case"

The sum tota! of all this evidence is that faced with two armed peopte, who he thought
wanted to kil! him, I find that Accused was justified in thinking that he was in imminent danler
and was provoked to shoot both the deceased in self defence.

Adequate provocation, especially when coupled with setf defence, can reduce a murder
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charge to manslaughter- Mbugua Kariuki Vs Republic, [1976-80] lKLR 1085 and Republic Vs
Gachanja, [2001] KLR 428. This is also legislated in Section 207 of the Penal Code in the
following words:-

"When a person who unlawfully kills another under circumstances which, but for the
provisions of this section, would constitute murder, does the act which causes death in the
heat of passion caused by sudden provocation as hereinafter defined, and before there is time
for his passion to coo!, is guilty of manslaughter only."

_1,' ln Mancini Vs Director of Public Prosecutions, [1941] All ER 272 the English House of Lords
held that not every kind of provocation, however, will reduce murder to manslaughter. To have
that effect the provocation must be such as to temporarily deprive the person provoked of the
power of self control, as a result of which he commits the act which causes the death. The test
to be applied therefore is that of the effect the provocation would have on a reasonable man, so
that an unusually excitable or pugnacious person is not entitled to rely on provocation which
would not have led an ordinary and reasonable person to act as he did. And before provocation
becomes an operative factor in a murder trial, however, the prosecution must have proved
beyond reasonable doubt, that murder, provocation apart, had been committed by the
accused-StingelVs R. [1991] LRC Crim) 639.

ln this case, as I have said, faced with two armed people I find that Accused was temporarily
deprived of the power of self control as a result of which he shot them. However, considering
the fact that accused is the one who followed the deceased to West lndies Estate and that
neither of the deceased fired even one shot, I find that Accused should have shot them on the
arms or legs to disarm them and not on the head, chest and abdomen as he did. ln the
circumstance I find that Accused used excessive force in shooting them on the said spots.

For these reasons and on the principles set out herein above, I reduce the charge of murder
to manslaughter. I accordingly acquit the Accused of the charge of murder but convict him of
the offence of manslaughter contrary to Section 202 as read with Section 205 of the Pena!
Code.

DATED and delivered this 29th day of October, 2009.

D. K. MARAGA

JUDGE.

/Acreative
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WE, the undersigned, are citizens of I(enya, residents of AinamoiCounty

DRAW the attention of flre housc to flrc following:

That followi.g the recommeuclatio, of the .Iudicial Service corn.rission, Hon Justice DavidMaraga now awaits the approval of the National Assernbly and appointrnent by tlie President soas to assume the office of tte crrief Justice of trre Repubric of I(enya.

:ilil:*of 
Ainarnoi constitueucy have rese.vatio.s of the JSC .o,riuee taking office as the

our reservations arise fi'otn the concluct of .Iustice Maraga in hanclli,g of the rnurder case of ourformerMemberof Parliamentthe I-ate I{on. David Tno in 200g whereby he recluceclthe chargesbrought against the accusecl, otte Andrew Maoche fi'orr-r Murder charge to Manslaugliter.
whereas the Judge was exercising his jLrclicial indePendence, his clccision to reduce t5e chargc

:il"11ffi:-";fiJ:::seci 
a ir:,ient sci'1te.ce of ten ,."r. ;, irriso. rvas ei.i.oneous lcacii'g to

During his appearance before tlie Juclges a,cl Magistrates vetliug boarcl, .iustice Maraga was atpai,s to explain what info.,ecl his a""irion to recluce the capital offence charge in the face of,glaring evidence e,ough to s.tstain tlie capital charge of rnurder. I-Ie made a. outright ad.rissionthat his decision was wrong artcl that he was huma. after ail ancr was bound to er.r.or once in aq4rile' I-Ie we,t furtlter to point out that the state hact lodgect 
"r;;;;.;i;*;; decision.

I-Iis re,rarks on the ruli,g that tlie accusecl should have sl.rot the deceased on the limbs to disarmthem were contemptuous attcl clerogatory to the family of the deceased and his con.stituents atlarge who had overwhehningly elected hinr.

Itr view of the foregoing, the credibility o1'l-lo, Justice Davicl Maraga as to his moral character,integrity and imllartiality stancl questioned

TI-IIcRElioRIr your hurnbre pctitio,crs IrRAy flrat parriament of I(e.ya:-

^' ,:f# 
not approve his uomi,ation to be tlie next Chief Justice of the Republic of
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b. Compels Ilon Justice David Maraga to rnake an apology to the family of the
the people of Ainamoi Constituency and the people of I(enya at large for his
and failure to uphold the Constitution.

c- Compels Hon justice David Maraga to an undertaking that should parliament approve
nomination, he shall fastrack the pending appeal case and all other pending cases so
justice is served.

And your PETITIONERS will ever Pray.
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Samson Ndenderu Kigamba trsquiie
P.O. Box 554 L,imuru-KENYA

7e+
OUf Refrl- Nakuru CMCC l of tg8f, & Couri of Appeal At Nakuru CivilAppeal 49195

YOUf Rgf. l- Appointrncnr of New Chief Justice of Kcnya( Justicc Mr. David Kenani lrturugu;

na'if,:- Tuesday 27d' Septemb er 20 16

THE SPEAKE,R
Through : .

The Clerk :

Parliament Way/Har:am bee Avenrte .-Iunction
P.O. Box 41842.00100
NAIROBI.

Dear Sir

Re.:- Petitiou-of Citizen under Article 119 of The Constitutiorr of The
Republic of Kenya vs Appointment of Justice Mr. David Kenani
as The next The Chief Justice of The Republic of Kenya 20L6.

1/1986

PETITION VS THE APPROVAI OF THE NEXT TIIE CHIEF JUSTICE
... 

:

I Samson Ndenderu Kigamba A Kenyan ZCitizenholding National Identity
number L37335g(Copyzltaohed) petition lhe National Assembly of The
Republic of Kenyp to:disapprove and rejcct ]ustice.tvlr. pavid Kenai
Maraga as thg pext The Chief Justice:ofthe Jqdio,iar,y,of The Republic of
Kenya, ' . :1 ". - t . .,'.,, 'r'. ..'..,', .ti,'.
GROUNDS RELIEDS ON BY THE PETITIONER
01.0. I Samson Ndenderu Kigamba is the P-laintiff ih.Nakuru CMCC

1/1986 ( Samason Ndenagru'Kigambp,vs Daniel Mwalrgi Mithanga).
02.0. David Kenani Marai;a Was at al.l rnaterial timps !hp- defense counsel

acting for the qaid same Darrigl: Mwangi Miitrilnga in Nakuru CMCC

,'

I
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03.0. David Kenani Maraga at all material times masterminded the delay of
the said same suit Nakuru CMCC 111986 ( Sarnason Ndenderu
Kigarnba vs Daniel Mu,angi Mithanga).

04.0. At all material times the said same defense counsel for the defendant
maintained the perjury and fbrgery that he was duly instructed under
Power of afiomey to repeal the Sale Agreement dated 12.04.19984
between the plaintiff on one part and the,said same Daniel Mwangi
Mithanga as t he defendant on another pa1t.

05.0. At all rnaterial tirnes the sale agreement executed between Samson
Ndenderu Kigamba as the purchaser of the suit subject property
measuring 1 10 x 11,0 ft'to be excised out of plot number 22 sinate at
Shangani I'ownship along Nakuru-F.ldoret highway a-,'nd at all material
times the said rurr. Daniel Mwangi Mithanga was the registered
owncr cum vendor the suit subject parcel of lancl rneasuring 110 x
1lQ the excised from plot number 22.

06.0. At all material limes the said same subject purchaser instituted
Nakuru CMCXC 1119986 to enforc.e the specific performance

. pursudnt !o th9 said same subjeot Sale Agrebment that the said sarne
subject vendor Daniel Mwangi Mithanga had malicious and
arbitrarily breached.

07.0. At all rnaterial times it was epii terms the execution of the Sale
Agreement effected on 12.4.1984 was to,consummated by way of
barter trade on tlansfer of an "Lister Engine Perkines Number 321554
fype P6" owned by the said Samson Ndenderu Kigamba in full
payment in fulI payment and in remittance of the amount Kshs
40,000 value of the subject suit parcel of land measuringl l0 x 110
which was to be apportioned and excised from plot number 22 owned
by the said Daniel Mwangi Mithanga.

08.0. At all material times the said Daniel Mwangi Mithanga, upon
executing the said sale agreement effecled on 12.4.1984 with the said
same Samson Ndencieru Kigamba, breached the terms of the said
samc Sale Agreement on 1i,4.1984 by folcefutly and maliciously
hold in detinue both the q4id "Lister Engine P-erkines Number 321554
Type P6;iand refused the'excisio.q..and c.grrl/Gyance of the said same
subject suit land parcel meaguring 'I .1tO x t tO?? to the said same
Samson Ndenderu Kigamb4loporr,being exbised and hived fi.orn plot
number 22 owned by the saicl same su...bject Daniel Mwangi Mithanga.

09.0; At all rnaterial lim-qs David Kenani Miiaga wap the_ defense counsel: inNakuru CNACC t'.1986 wfierein the'ruii,su-'e'Venclor Daniel

\lwangr Mithamba was the. sole Defendant:''
L0.0. dt all material times the.said same:defqnSe counsel David Kenai

' Mu.uga deceitfully and {iaudir}ently inforrnedthe trial court in
Nakuru CMCC 111984 that:the plaintiff was never entirled to the

- . .. I : . :
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li'uits contained in the sale agreement and in particular that the subiect
"Lister Engine Perkines Number 321554'fype P6" was never the

legal property of your humble petitioner herein capzrble of sustaining
tlre sale agreelnent effected on 12.4.1984 with the saicl same Daniel
Mwangi Mitharnba
At all material tirngs the said same David Kenzrni Maraga as the de

Itnse counsel deliberately and with malice advioccd the saidsame
Daniel Mwangi Miithanga llever to obey and execute a cottrt order
given in Nakluru CMCC 1/1986 for stay ol'cxecution of the judgment

on condition the'said same subject "Lister l-')ngine Perkines Number
321554 'fype F6'.'was deposited into court pending an intended
appeal to the High court rn Civil Appeal CA49l95 vide t he court
records in Nakuru I{igh ofKenya at Nakuiu in Miscellanious Civil
Application 6l/1995 

,

At all material times the said saffre David Kenarri Maraga conspired
to have the court files Nakuru I{igh Court Misceilaneous Civil
Application 6l/95, High Court Civil Appeal CA49l95 and Nakuru
CMCC l/1986 to digappear without traqe so far.
At atl material tirnes thee.said same subject David Kenani Maraga
drew pleadings as though he was the dcfundant one Certain Daniel
Mwangi Mithanga as the defendant in Nakuru CMCC 111984 and as

appellant in High Court Civil Appeal Ca49l95 and in I-Iigh Court
Civil Application 61195.
At all material times the said sarle Subject David Kenani Maraga
collude with certain elements within the Nakuru Chief Magistrate's
Court to rnake the'court filc Nakuru CMCC 1/84 disappear so far.,
At all material times the said same Subject David Kenani Maraga
collude with certain elements within the l-aw Society of Kenya and/or
The Advocates cornplaint Cornrnission to derail and clefuse the
complaints on misconduct and mischief leveied and filed against his
oonduct of Nakuru CMCCl1984,
At material times and dqring his epic interview for the appointrnent of
t he Chief Justice of t he, Judiciary-of l'he Republic of Klnya the said
same David Kena4i,MaragaJA a'ssertively {eclared that he has never
andWill;- , ,' ',', ,,. - ::ir,'

Work of Saturd4ys'Clear cases backlogs saturating service delivery
by The Judici4ry'of The Republio'of Kenyai 

l

in his presentalion on his merit'for qonsiderationfon appointment of

At all mate.ridl times it is the petitiori of your humble petitiorier
Samson Ndendpru fig,lpUa that David Kenani M'dragacloes not

Petition vp Appointmbnl of ;ustiqe:Mr. David Kenani {araga as Chief Justice of I(efia 2016.Page 3
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19.0.

20.0.

21.0.

22.0.

23.0.

24.0.

25.0.

deserve to be considered lbr the appointment of fhe Post of i'he
Chief Justice of the Judiciary of The Republic of Kenya at all.
AT all material times the said same David Kenani Maraga
demonstraLtes a naked lack of honesty and rnental trait capabilities
endemic in an Puisne Judge.
At all material times it is clear that David Kenani Maraga lacks the
traits on the creed of a puisne judge a.basic foundation and
fundamental quality of being considered and appointed unto the
critical post of Tlie Chief Justice of The Judiciary of 'fhe Republic of_
Kenya.
At all material David Kenani Maraga colluded with those responsible
and answerable in rcdressing the cemplaints presented against hirn to
both t he Advocates Complaints Cornmission; "fo the Chief Justice
including To the Attorney General in 1997 by,your hurnble petitioner
Samson Ndenderu Kigarnba in thg inanagement of Nakuru CMCC
1186.

4t all material tirnes t hew said same.David Kenai Maraga
perpetrated perjury on availabi.lity.of one Mr. Wattling from PAnnel
Beilhouse Mwangi who instructed JK Kurgat to sale by auction of
The subject Perkines Engine q'Lister Engine Perkincs Number
321554 Type P6" suit properfy in Nakuru CMCC 1/86.
AT all material times. on27.4.1994 your humbler petitioner tried to
reconstruct Nakuru CMCCl/86 but got sabotaged and undermined
by tlre very said same Davicl Kenani M araga. -

At all rnaterial times your humble petitioner asserts to be a law
abiding citizen and a registered voter of the Republic of Kenya.
At all rnaterial times your humble petitioner has never held any tinge
of malice and prejudice against the said David Kenani Maraga la at
all .

26.0. At all rnaterial tirnes your humble pelitioner has no objection
attending any interview deerned necessary in furtherance to this
humblc petition. '

DATED Thursclay the 29il' september 2016;,at Ndeiya within Limuru sub-
county within The County of Kiara!u;.: " 

:, 
,' 

',, 
,:- , . .. ,

Justice be our Shield and Defender.

Yours I{umble dner

Samson Ndenderu
Tel(+254) 724 7,64

Enclosure t ''|: '

Track Recbrd in:-

Kigamba
s57.
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a. Nakuru CMCC 1184,
b. Nakuru High Court CMI Application 61/95
c. Nakuru High Court CA 49195

I

,

)

:'1 .'...' '

?i...

r1
a.

I
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THEREPUBLIC OF KENYA
THE OATHS AND STATUTORY DECLARAT'ION ACT

CHAPTER 15 Laws Of KENYA
In 'fhe Mattcr of ;- Articlc I l9 of Thc Constitrrtion of f'he Republic of

Kenya.
In The Matter Of.:- I)avid Kcnai Maraga.
In the Matter oli- Appointmcnt of David Kenai Maraga as The Chicf

:

of Thc llcpublc of Kenya.
The Affidavit of Samson Ndenderu Kigamba Ilc|13732359.
I Samson Ndenderu Kigamba care of Post Offie Box number 554
Lirnuru in the Sub-County of Limuru within ithe Cgunty of Kiambu
in fhe ltepublic of Kenya do solermly qW,ear oath and states as

follows inter alia:- vide Article 119 of The Constitution of The
Republic of Kenya:
01.0 THAT I am the holcler of l'he Kenyan NationalJ<lentity number

', 13J3359 issued at Lirnuru on 30.07;1996 see exhibit rnarked
sNK01. : ' l

02.0 THAT the letter ftom dated 30.07.1985 by PAnnel Bellhouse
Mwangi to M/sJ.K-Kurgat esqirire t/a Goldstar Auctioneers
P.O.808 Kericho see exhibit marked SNK02.

03.0 THAT there is the sale Agreernent effected on12.4.1984
between Samson Ndenderu Kigarrrb,a as.:the purcliaser on on parl
and Daniei Mwangi Mithanga as the vendoir on another part see' exhibit marked SNI(03.

04.0 THAT there is the plaint dated on 01.01.1986 in Nakuru Chief
Magistrate;s Court civil oase number CMCCl/1986 see exhibit
marked SNK04.

05.0 THAT there is the defense dated 1.4.1986 drawn and filed by
Maraga advocates for the defendant Daniel Mwangi Mithanga
into Nakuru CMCCl/86 see exhibit rnarked SNK05.

06.0 THAT there is the letter dated on26.7..1gSO ana on 20.9.1988
by MF Patel Senior Deputy Registrar to Senior Resident
Magistrate Nakuru re Nakqru SRMCC na. 1 0f 1986 Samson N.

;Kigamba vs Daniel M,wangi ,Mlthap.b-a:Fee exhibit marked
SKN06.' . : . 't,., ''

07.0 TTIAT there is the letter dated on 26.7 .1997 by Samson
Ndenderu Kigamba'to T.he' C-hief Ju gti ce-P-,O.B ox 3 004 1 N airobi
Attn. Mr. Justice M Coqkar EGIJ an{,,th,g.Attorney General
p:O.eox 40112 Nairobi and Tne Commissioner Advocates

' Complaints Commission F:O.Box 7797 Nairobi by Samson
Nderideru Kigamba re Professional,Misconduct by Advocate
DK Maraga re'IINJUSTICE IN"NAKURU CMCC nO.1/86 and

Petition vs Appointment of )ustic-e Mr. David I(enani as Chief Justice of KenyaZ0t6.Page 6



Nakuru I-lC Civil Appeal No. 49195" by Samson Nclenderu
Kigarnba your hurnble petitioner see exhibit marked SKN07.

08.0 THAT there is the lettcr dated on21.4.1994 by Samson
Ndencleru Kigarnba to 'fhe Deputy l{egistrar Law Courts of
Kenya at Nakuru re Construction of Court File ie Nakuru Civil
No. I of 198(> see exhibit mzu'kccl SKN08.

09.0 THAT there is the Surmons to Witness re Mr. JR Wattlilg c/o
' parurel Bellh<luse Mwangi P.O.Box 44286 Nairobi in Nakuru

CMCC 1/86 see exhibit rnarkcd SKN09.
10.0 TIIAT there is the N.otice of Motion dated 10.05.1995 and

Affidqavit sworn by David I(enani Marga on 10.5.1995 in
Nakuru I{igh Court Miscellanequs Civil Application number
6l/95 see exhibit inarked SKN10.

11.0 ifHAT there is the ruling givep.gn ..,,. j:... .and oh
6.6.1995 both by Ondeyo Judge in Nakuru High Court i

Miscellaneous Civil Application number 6l/95 see exhibit
marked SIfl\II. '

12.0 TIIAT there is the Statcmept of agreed issues by Samson
'Ndenderu 

Kigamba dated on 14.6.1996 in Nakuru IJigh Court
Civil Appeal number 49/95 see exhibit marked SKN12.

13;0 TIIAT there is the written submissions dated on20.07.1998
filed on 5.5.1999 into Nakuru Fligh Court Civil Appeal number
49195 see exhibit marked SKN13.

14.0 '[HAT there is the Memorandunr Appeal drawn and lbdged by
David Kenani Maraga into Nakuru49l1995 See exhibit rnarked
SKN14. 1

15.0 THAT there is the Mcmorandurn of Cross Appeal clrawn and
lodged by Samson Ndenderu Kigarnba dated on 72.6.1995
lodgecl into Nakuru49/1995 See exhibit rnarked SKNI-4.f b

16.0. THAT the disobedience and contempt of the coult orders given
as conditional stay and procured at the instance of David
Kenani Maraga.thl a.f"r,." courisel pending intended appeal
Defendant Daniel Mwangj, Mithanga to deposit the suit
engine"Lister Euginq Perkipep Numler:SZ1SS4 Tlpe p6,,'

disappeartodatel,;,'.'.t' .. .'..
17.0, TIIA'I David Kenai Marga is fu.lly aware on how th e said

same suit engine i'Lister Engine,P.e5kines Number 321554 Type
:P6" suit properfy in Nakurti,CMCC'1186 disappeared so far.

18.0. TLL\T it is shockihg;and,durnbfounding'to hear and reacl that
, David Kenani Maia-ga assertively:aeblare himself :-

18.1. corruption fie"e . . 
"'", .' ,.''.

18.2: will clear 
lase 

badklog in the judiciary

vs Appointment of fustice Mr. David Justice of I(enya 201.6.Page7



'18.3. wants to supervise delivery ancl adrainistration of The
Judiciary;

18.4. transform the.judiciary deliver delivery of Equity and

.Iustice.
if appointed The Chief Justice of the Republic of Kenya.

19.0. THAT I sweal lhis affidavit to parade the sequence of evidence
portraying David KenaniMar-agl as lhe root course of injustice

' :: I , meted. Upo-fl )lour hurnble petitioner at the behest of dishonesfy
greed mischief and misionduct ofDavid Kenani Maraga as the ,

defensp counsel for Daniel Mwangi Mithanga in Nakuru
CMCC 1/86 and as an officer of the Court.

20.0. THAT I Sweai instant affidavit to exhibit David Kenani
Maraga as a person unfit and undeserving to be considered for
the appointment of Th e Chiefjustice of Kenya2076.

21.0. TIIAT at all rnaterial times Your hurnble petitioner holds no
shed of vendelta aad/nor malice against the said same David
Kenani Maraga. '. 

., i

22.0. THAT what is depone"d to herein above is true and correct.
SWORN atNairobi this 29tr'd4y of :september: 2016
BY Samson Ndenderu Kigamba
BEFORE ME :

A COMMISSIONNTER FOR OATHS.
Drawn AND FILED by
Samson Ndenderu Kigamba
P.O.Box 554
Lirnuru
Kiarnbu-KENYA.
-lel (125.4) 12+764557 i .,

. ......'1 1;

ltsco
.*

P. o- B.or 5.3$5?. * 001.

h4ACHUA
CATE

Pt,i:r Lle

MtsU

a
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SNr565.
i IN 1'I.IIJI SI]N1OR ITESlDI]NI iJ,iC,I.STI1ATIiIS COURT

AT NAKUI.iU
t

Ji

CIVI CASE NO" t OF T986

SAI.IS ON NDI]NI]EIlU KICl,I"']]A

1

l\,-----:-,t -- PLtr l flTlFF

DEF[,NDAN'T

wils:ui;
DANIIJL MI.'ANGT MITHANCA-

I

I
!

ic

i
I
I

l
Il:.
!

I

I

'l
.'1

I
I
i
I
i

,l c

'i r:
.1..;

l
1'

DEITEI.IC E

'fhe defendanL adrnlts the conlents of paragraphe 1, 2,7 and B of the platnt
save and except that hls address for servlce hereln ls car:e of II/s )4araga &
Company, Advocates P.0. Box 671, Nakuru

The defendant refers to. paragraphs 3 and 4 and admlts that he did enter lnto
the alleged agreeruent brrE denles the jllegatlon tLrat ttre plairiclf f perfornred
hls part of the contracE.

Further and wlthouE preJudlce to tlre foregolng denlal the defendanE scaLes
thaE the plalntlff sold Eo hlm the perktng enBine whlch he had no authorlt.y
rrnd or Power to selI, ancl or z,s iL had been i:ttiiclred, prlor to the encerlng
lrrto t he sald agr:eement, 1n execr.rt ion of a decree and or rep066e6E lon r,rder
..igalnst the plalntlf f and the englne rqaa latet: re;jtt actred and Eaken fronr
C he defendant,

'f L'', dof endant hs.rl.ygl1r' r h. cr{.r{ rrr3{y1g l-n eXeCUt j.C... ,.r. i-r. , , , -leCf e. C:- - -.Cer
;'tr<i 1s Eherefore noE ll.able to t:rirrrsfer E.o thii 1>Ia1nr'Lf.f t-ht: agrer.:d plece

of Lar-rd aud le not trlabIe to Ehe plalntlff for ttrc value of the errglrrtr oT
al: aIl "

I/H-L,]U!IE the'defendanE prays that thls sult be ci isurlssed wlch costs.

_rye at Nakuru t,his 1
-tll'

day of \"1t 1986.

DV

AIJVO ATES

ii.

f)raw & L-tled lr

M/s t':araga & Co.,
Advc'r.'ut es

. {i. 3 (;x

NAKIJIiU.
+*-

To Lr.1 o

,'') l'Y-
ti : o' 

Yi' : .' Hri !l --, -.' o, o s;'4ti i:1ir:fdt,+,ror uuHlEhJG .oDt-{l,AMBC & co,

SIGNED .. \,

bir/:n Ochleng Oil+rLiasrb* & Co.,
Arjvrr:.af,cs n ' ...

N.l i:l !liu.
':. iiiervtcil. t !rl'i>rlg,i, i:,i :i'1':.,,5,.i. . iy Co, )

lril
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M,/AI_ITGI MI

a male erdult resicl.ing st lllburfion whosl

rvige for s of this suit ls

Advocatee, Inder

liteirue r ,f , o. llox

l, i ri.

h,e-recf, rvlI"l.

s .[tlvocate t,s

tli984 betwe

agreed
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,!erleiI
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,, l ..ij
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AN AGREEI,IIII\E martn+ .:= 12k llr;l '1eB+.

registeled o\,.rrjer, of pl ct lrlr:.
Limj ted in lr{<llo neasiiring tl.,c

sETWEEIV D/ilirEI, 11 GT MT
Box l,Iunrber \, Elburgon in ti:e
" Lhe Vendortt) r;f the orp part
137T59/6\) c,f Pcit C,..iice l;ox
Replrbj.ic (hereirrafter called l

vjFIERLtS the Verrcior is Lhe
I.iukinl'2i Ifarure.r.s Comp:rn.i,

or thereabouts 
"

day ol'
(r.p.G/i No. 0729515/AS) of post Offlce
Bepublic of Kenya (l_.ereipafter called
l\ND Si,ItS 0rI IIDEA'Dr1,Ru liiGirlGA (f.O. No.
Iriumber 139, IJti:urgon 1n the said

the Purc hui 5 6.1'r ) of 1-,0 o1_i:e, part.

thi s

22 i_n

Q) acres

Al'lD 
'.HEEEAS 

the vencior is vri11in6 t,o se-r.r a port,ion ci the saicpiece of land trreeisuring i10 x rrJ r".i arnd il,e purclraser is willingto bu}' the sa.irj piece of l_and for" a consi.ciera.ii6;n ci t.l:e sum 
"f-_.t "\-0, oco,/=e :

i? rs .l', RNED ia irr\ OWS: -
TI]irT' the Pu:'clia5sy strall- pa;, to air..ienrlor the sari sum of l,-h". =,\irOOO/= by tran.s-ferinsfnanains to the y.nd.,,. . lru.",.rl. ;:.lt::l'lo" J'?'+15'+ l''v pre;;r'6 r p.' serie-s lrhich sarc i s r+o-r.,ch t;" +o, aoo)=. ,

TiLiT the Pprchaser shalt talre posse-"sio, ;, ik:e demariated pieceof]-andirnineorat,eiyaftert-;u-.;;;;;;;;";,".ni'-u;;:,;,,""t,and
the \'Iendor shal-1 take posse'sslon of ilie saLid llrigine imnerliately, :aftsr the e>tecutic,n cjl'thj.s .ar.uo"r;. 

"

T=i,l1 ihc . irn j-'t^ 4 1- ^

qualiiied 'siirve-r.or to a-sce::tain t,trai tl:e .ien:arcated por.tion isnumbeied and sei:ar.ated fr,om pt of l$o. ?_Z i,., plrii;;; ;;;;; 
-L-

': 
.:

TILT bci;ir,tt-e peirties sl.ia l.;;t . 'cfdatet ::.'qsession
here.in'*ritl.crr t ir-rte.r

'1

ierert \..'h3. I g gg'r.' g'.. .

I
').3"

l+

/) o rik-i oct,ii ,:aitt es helrre agreecl
i.:ticn-sv€t' i.€:i:u1y'g6l Lo sigp .arj),-, ocum€tits j-n respect of the saidd
i:rere oI I an,:1. al:i'1. Lkre i.e:-hins {:} lg].nGj 

9

TI,IAF,iire i/encior sLrat f measrLr e''the sald llOfeet from the RoadRese:re Point, ancr tt,e Furchaqep shalf ascerta.ln ancl confirm
d Reserve Foirit;"Lhat point, l_s the sa.iri Roa

6'xL
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TIIAT the Adrrocates costs of this agreement shalr,be borne.bythe partles in equal proportlonso

rI{ vjrrNESS WIIERE0F the parties herein have set the.;.:. harrds theday and year hereinabove wrltten.

S.fGiIEt 5;; the said
Di-lffl,jl l,iyi;i I.IGT

fn the presence of:-

)

,,1

]?H#H^

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)

{SfGIIED bv tl-.e
SAI,{SO}I t{DEXD MUK ICT-I{RA

fn the presence of:-
+

(frtT'. '.*;{flr#F,'l

,)

t'
t>

$

.:i':

NE: 
*

'lf'

'i
.:i.
*

;.

i j.'

'rr'ii'

';il!i

:.,1'. .;

ii'

,f.:.
'ti.

(r..

th



XV

PANNEL,L
BELLHOIJSE
MWANGI t

Bur Ref I tll.071 /6/lttRN/uJD/14o3

30 JuIy 1985

cERTtFTEO PUBLIC AccouNlANTS (K)

Alico House
Mamlaka Boad
P.O. Box 44286
Nairobi Kenya

sl{(02

Telegrams LE NN.^.F i]AiilOC':
Telex 25344 PBM
Telephone: 7 21833/37 /69

i

J,K. Kurgat Esq
5oldenstar Auctioneers
P.0. Box 808
KTRICHO

Dear Sir

IUOODPECI(ER SFIIIJTIIILLS LIMITTD - IN RTCIIVERSHIP

lUe urite to adv-i-se that ue heve solr:j'the orre remaining asset of
lgcodpecker Saurn j.1Ls Limited, the Sau,rni}1. angine, to [nr. Joshua
u,anjema f'or the surir of Kshs "8,auo/= ' By copy of this letter,
ue are confirming to him that property in the engine has nodr
passed to him

Yours faithtuliY
f or and on.behal,f oF

tlJOODPECKEN SAUIM II-L5 L iiliTiD

f,. R. IIJATL ING
JOI NT RECE I,UEN & MA NA Gi:R

cc: Joshria llanjema Esq
P.0. Box 789
KE R ICHO

.:
LaSt A!rrCa Ollrces Naturrr., Mbn,Uasa. Nanyut, Nyeil. I ldorct. Arusha. Moshr

'J H Warhng t C A. CPA (()'O G M Hutchrson F c'A CPA (Kl J X' Muchctatru't C c A' cPA tKl
JK M,,ilu1 f CC.A:CpAiXt C.O.K Arao-tirrur! Comm.FCC.A.CPAli()MG-Warvoru.B.Com;'n.F.C.C.A..CPA(Kl '6rrtrsh

hlember Firm of Pannell Kerr Forster Worldwide
f

.i*3,F P,-l^ -L^t a^,,r . ln(a.^^', nu) A.o.^-vl
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SA}ISON NDENDERUTJI(I GAYTBA,

P.OO.- BOX 136
ELBURGOI,I

26Til ,JUI-Y , 1997

TI{E. GIIIEF JI]STICE
30041

. ,: -. ; . :
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I{e filect his Memoranduru of Appeat on 7th June, 1995' afld flo$ileci my Cross

r\piteal on 12th June, 1995. Irle novr \sants orders of che Lower court on what

rl.ate the judgemett was deliverecl . He- confesses the Decree was girzen and

courr saaled on 2-0th !'ebrudry L995 '

Thj-s is a conspiracy to miscarry Justice wit:h attempts to dela-V the Justice

founde<l on abuse of pro6essional ethics'

,
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REPIISL.IC i,f- i(ft'lYA

IN TTlE 3RI,IIS. CLlUIIT A.T NT\I(URU
z7

3-

CiVIL 5UI1 f.l0. t rlF i9B6

SAi,l5ilijJ i',jt)[hli]L.Ru KIGAI-IBA .6,.. Pl,llji.JirFf

vilt5ii5

iJl\t\!If:L I'll/iAhlcl |'iil'l-lAi',icl\ o-+4.6csico LTEFENL'\ANT

Tl-re Dr:put 1z iieq.isi-r;,:i
Low Court of Kenya
fl10.,', Bq,x 61

NA!(UNU
'ffi

,:} iJer:r. 'Si.r'

1

;c..qb$?E96e

TL NO. 1

DATE

:1986 i.,e..
cit:ueirsed)

ilre Gl'arrt

r-lirjort o1' tire .i.ate

layed
Lowar

tie

vp

T.o faciliirrte l-ire expe;.rdrtioi;rs f-i-na,tieal-iorr r,r{' Lhj.e overJ.y

cl'iie.E a cerLil'ied' cop5r of tiie''G.o-ur,L' Proceeciings ln phoLtr:o
,.',,: . .=:.

.& ske.leton cupy of the ,Ios[ C.our-,i] File i:o enhaRce resumpt.
'. ,i

. ...r. .. : .:.1 ,.. ;'. .. ....'.:'.
.I,R: the eireumstaircesr fioukl llinq ;pl.eaa,q cenfi.irmr,r'eqe,1pt oi' L
. , .- 

_': J" i : ' /'

,bir-e: pe:oceedinqe by oigr-irng nis ;ecpi[rt .r.inci accepL:anr:e her

1.,

aion

he

.11'1e

haqten wit.h

next. hearincl cJate"

NDIi,IDERU
AINT ]FFt

2

cc BOWRY MARAGA & C0 ADV0CATES, []Et-PAR H0USE

wls/q,
,itr-! ,lai<e.
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Samson lWenderu I0gambal
P;O. Box 1l!,
Elburgon

t8ttr .ianutr'vt1995
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fhe Re r:i ,Jcr, 'L tl:r,gi str ate I
Lar Courts of IGnya
P.O " Box 5I,
Nakuru Att . trl.r . i,J. i( . fUiyot tfre S. P.lI

Dear Sirr

nf:J'i r
,!_i

:.:...:,'i...-i
*,'i at ..:-'

Rtr
OF

: RTIP,JIITrJ]-] AD.]OURI\trIIENTS TO D,ILIVIiR JUDGflYIJMI'I-N NAIilMU ffiM CIT]L }il].l(OI.E)
I iJ3}i ND,trNDER K VS DAIIIf,L }.[I{ANGT }/II'f,]AY

f handed. in rny i,n:itten submission 'Lo -Lire Tria.l- Magistrate the I'IoE. Mr.I(lngolri
on 24th October 1994t thenthe trial- ma6istrate under-book to deliver jud-gernont
on ]Bth lbvember t994. Ir{r.Ilaragi harl- already given in h.is subnrippion on beihdlf
of the d.efend-aulbs rnrhen f reportecl in cour-l; on l8-hh \bvrrbcr l-994 the ttial-
mag"is:brats said- he'had-. not r^;rri'bten 'LJ:re judgemen-L and u.or.r fr:,-ed-'2nd. December
f994 vdren 'bo rl-eliver his juclgement" - Since 2i:.d. Decemberrl.))4, -i;he 'krial- ma6"is-
trate has iirljourned giving his jurlgcrneirt on L4/12f94 to 28.L2.94'bo 11.1.!)

tr have on everJr adJq{gnment rerjuestecL tJre tf ial- magistra.te to ptgais,e,ha,sten
preparing h1s juclgement . this is a very old- case nol.r in its l-Oibhj (t'enth)
fe aX.

f have a. siclc fattler iri- ru.zril Limrrru l(iambu i,,/no mus-L eve6r-c'l-

5i jabe l.rii-ssion l{ospif ai 
'' -'to be retnovecl nrine. T have no one

my father

f trave spent sr ]ot of money on -Lh.is. ad journments which l- feel urre further
pr:rrishment on ine.

[he court file 1n this''qs56 got lost . the Ohief Jris-Llce in-ber"v-eued. and. f '"-
used. copy of proceed-i.ngs to make slceleton file. f bl,amecl,'the clefenCrr:rts for the
lost fil-e on several times.

f have no (juarrel th tho trial mag'istrate. I d-o not laroi.r
oxtra expellses o1?- gsjtirurnod. d.ays on d-eU-vering jud.gement

f vriIl bs very t 4 weeks adjournment onl-y' if 'f1hqn judgemeat
wil.l beailhtven. is no'L arr a.ccusation :ror a complaint against
tbe 'tria.L ma6is tloe ireial mag'istrate to honor::: i'lhatevo:r

allow me attend. to my siclc.

e,Jr be taken to
to aE-sist me on

I
1

t;

men-t he gives to

Kind.ly intervene

Yor:rs fa;ithfu.11y,

tO 'help.

-::'

=#T
SAIiI 9N NDEN}gRU KTSAI'IEA



e={v<# Sr<tv frS
- Summons to Witness

' A sum of Shitlings ..
expenses and subsistence
this order without lawful
laid down in rule 12 of O

RI]PUBLIC OF KENYA

K

Crvu, l6e

COURT

Plaintifl

Delendant

qr5r-- ll-^o-.**--

Vt'"^* h*'--^-
en/.;.

..... in ttre above suit,

Pe-t(........

. being your travelling and other

Btliatraf I Re.sident Magistrale

IN THE ......

aT ....
a- lt*vu

/..... ou 1e .X6

againsl

S.
e

Ctvrl Sulr

<] tx-\p t+ PL cA=--e '-Y--L'e't a4 L'LiA-<'" '() "'

j J 'r:"',-nc

"bl

n
day or .. Wt ?;rh+/ , t?,

drrt z*t --:--rl-I. -

and to bring u ith you (or to send to tltts

is dispensed with bY the Court

I

!.

you are hereby required (personally) to appear before this Court on the " '

/+?; l-E ;*i *^:.'q}^L'n"/3:n? r-,.' -'- -

CouIt) and so Tront day to day'until your presence i

a.r-F
sol

allowance for one daY is herewith sent. If you fail to comply with
excuse, you will be subject to the consequences of non-attendance

rder XV of the Civil Procedure (Revised) Rules 1948

my hand and.the Seal of the Co.urt this ......".3..9*i.. day

$.2.:f.....4.t.........,

Nore-(,) r uSJit""ilIT"":.jri:yJi*'H3::;L#:HT:: "Jl,J:1,;" "fjffi":i1*"';,t'H*
,.."'ifu Court on the day and hour aforesaid'

. (2) If you arc.detained,beyond lhe ctay aforesaid a sum .of Shillings """''':'1'. will be tendered
t 

bo you for eaqh day's attendance beyond the day specified'

t',fi

SGPK 
G,)



S (w{*c]hI THE FIIGI{ COURT OF KENYA
A,1 NAI(URU

i,r1EC. crvrL AppLrcArroft *". () / toE .lee5

TRUFEhI-I\ WAIRIIVIU MWANGI . MARY N
(as Legal Representatives of t
p6;;1:,t:EL 'M?,IANGI 

MITHANGTT. ) . .

JERI MWANGI,

. APPLICA}{TS

VERSUS
SAM.9ON NDENDERU KIGAMBA . .'i.-t':: . . DEFENDAIIT

NOTICE OF MOTION
(S.796 of the Civi I Procedure Act antj

Ofder L Rule I of 1-he C'ivil'P't"ocedure Rules)

i,.

LF., -41"1-,F"A.RTIEi conceqngd attand h'ls honoqr irl chambers
ffi€ lqr( day of lHnV. tees
at S.'06 *.rn- i'n the'fbrenoon or soo[t t"Fieretiftd,r as
C€t.-Uh'$bl'for thtB ApplicanLs may be' hearod"that ubon the

affJdsvit
giPoilriidls, tro'
eiu+e o6unt

i n t,he annexe,j of EAVID
and 0n furthpr
f'- Tlri e Honotrr

be eiddt*ced at
may be

pl' tb orderr: -
*) Ttret 'bhe ABpiicatrt-e hereJn be givan leave to appeal

oU't of time

Si ?h,4t Ehe eoetEs of tt'ris etppl i€a'ti'on :he:Ga$ta in t't're
c;aus€. I

il,.*lfgE dt Na'kuru this IOF o*, o,* Mh^4- 1se5.c/

BOt-iRY MAfi EAMP AFIY

raga & Co.,

F'*0.. Eox 139,
ELEURGON

-

K-igamba, t,I-,f. 
^{*I: 

parfy served does
trot appear in court at

the tisre and ,g1ace afore-
ment'ioriie.d su,Bh oFde,r wi 1l
he made and proeee'di ngs
takeR as the court may
ththli iust and expeclJent"



L\l Tl-tE i{Icll COURT OF KENYA

AT NAKI,}RU

MrSC. CIVIL APPLICATION no. il oF I 996

TRJJF,ENA IdAIRIMU MWANGI .
(as Legal Representatlv
DA+."I.I EI- MWANGI I.,'.I THANGA )

MARY NJERI MWANGI
es of ths late

,A,PPLICANT

i

t
I

t
I

VERAUS

SAMSON I{DEND.ERU KIGAMBA DEFENDAN

AFFT0AVII

I DAVID KE.IANI MARAGA of F'ost CIff iop Bolr tturrber 67 j ostate as follo*s:-

That I ara an Advocate nf t.he Hd gh Court of Kenya I

pra.ctising aa such in tshe firm of Borary F4'aragA urrq
osillpeny Advocates, at the above addres.s.

2" Ttrat, I have the co*4uct of thjs appllcatton on
tcehal f of the AppI i cants.

s 'l'hat or-r ot- about ths 13th Ftarch 1glg5 Judgrnent was
delivered in Nakuru R$4CC No. I of ig86 and t,he
Appltcants Jnstructeri. me to app**al agairret that
judgment 

"

Tlrat I sent a lettor to the Resident Magf strate.,
Nakuru on the 13th Marsh, ]99,5 asking for an
uncsrLif{ed copy of the proceed'tnge and a
certlf ied copy of tlre judgrnent fsr appeal
purpe6e€, A ptrotoc.opy of the said lstter is
at,taehed hereto an.d marked "A".

5, *hl

"l
6.

anq

1

4

t-r'

7

The p.roceedinge wero not su.pp:t:le.d'to us until pS
April 199.s a,s stat,ed an tfte:annexed certJficete
r1eloy marked '8",
That the delay in f iling ah:.es.pCIal is duo. to the
delay in getting the proeeedings and not due to
ctrctrmetancss w'ithin rny con,trgl or.the control of,
the ApplJcants. r : : ,,. ,'.: ' ,1 '

,

Th,et I ewear thie affidavit to support t,he
Ap,pi i eant's appl i cat i on fqr leave to appeal or,rt of
t{ rne

" "/z I

I

tt



}.f
,, .Ji.{
[ { \'}:';' it .

I

i.r,['

.,

/z

8

BEFORE ME

co}+$,ffissr

ru by the safd
on the

LJ r ratr,--r ryC
Ci-tM M _:'.g:q11,1 i. it F
P (i EtOx 4O3,
NANURU
SATE s"ss

rhat' what is stated r+erein is. trLre tcl ,re best ofroy knowledge, infoimaiiln"anO bel ief .

SWOR.N at Nakur
DAyI,q 

=[{ENANT(oF a^v or 9g$

)
)
)
)
)
)
)
)o

OA nll
)

( ONER FOR OA (1

&r.q*.rn & filed tsv:--

F:*", Marasa & co.,Aovocatga,
Belpar House.
Court Road-
P.O. Eox eZf .
NAKURU

't.



5itfir,i t.' 9r|vnI''

.r'
REPUBL.IC OF KEhIT

II.I THE HIGH COURT OF

AT NAh:URU

CIVIL APPEAI- NO

Errri i\ iI JU N 1gg5

BAW
Eme

COURt^S
ETVEX}

ffi AKUNT)
oF I 995

( Ari aljtf,ea l f rom ilre j urilgment of J . G.llal,:uru RI4CC N.c. 1 of lg,AO )
ft r ngor i Esq. RM i r,

I'IIUFETIP. WAIRIMU MWAT..IGI
MARY NJERI MWAN.GI
{ as Leg&1 Repre.sent-at i vDan.lel Mwangri Mithangai

es of tlre l ate
. APPELLANTS

:yERgUS
SA.t"lSOf{ NI}END$RU .(IGAMB,A,-,' . " . . . . "

MEI,,f(IRANDUM. -OF A,PFEA L

The Appel lants abor-re nameci bei^g aggrieved b-y trre9"9lsion of J. G_ Ktngori tlsq. il""ii."i Mas.isLrebedeliv-ered on or- about 'Lhe agtkl reur"uaiv, 1gg5 or the13th l4arch, JEs)-B inl. lrtakut-u RtitGc tk:. r -ot rsa6 r-,"rjoyar--lpeal Lo ihia ccurt against t,he sejd rieciul.r,. uo"i''t.h:i,, fcl I u,ling ground.s iiam*'ly :._

1' The learrnad trial ms.gist,rate orrecr in rayr in notreaI ig'ing that .loshu.i- Kinanra ,ri",-j**.* pw ? rr"uiliagreed t'o huy the rni11in.g rnacrrine on 30th August,1g8g" f rom M,u-s. Gorderi gtar Anctioneers but f ai Tedto. pay for" -it, unti I lsth Jul;,, tSgS xhen ttrer*areh:in+ hec a1r-earjy b.een replseei*ed by tkrs saJdAr-rc't,ione€rB and sorcr to 1-tre rate 
-oaniei 

r-rwaneiMithanga ttre agreement between ir,* *a-id wanjemaand Gorde* stai .Auctione€r* ,r*" 
-uojd fo. fairureof corrs id.arat:i,oR ..

2. Tf+e-!gq,Tq+.. E.f iia} mngistrate er re-d in jaw in not,rea.Iis'$ng- the$ f4/e. Fennef gei ihiuse & Mr+angihav,f ns 'niot r*avoked rhei. *uuroni[,-i"-M/;]"6otoenstar At*e'b,ioneers hacr no busi";"u-aceepting paymenti'rom a,puF:portecr purctri.ser-"i'thJ*,t fi rst
",CIn*ul'ting the. said Aucti oneers ,to ascer"taJ n i fthe machi,n.e !a.r{ been *"i"r.otii rGE;..",- 

*:*:r Lqrir 
'^.

g. The legqnq'$, tr"i.ar,mag-ietr-ate lerred j.n raw in notlopLecilli{s_ . 
that Mr] r<tris*r itr"*propr-i eror ofGol.dg! saaF Aucllionee.r:s o6*id,,'not' be. cai i& ;;testify as he had died, 

eq ' 'eu t/u

)

/z



$a.

. . . . ./2.

The learned t,r1a1 magi strate erred r'n awarding tlre
P j ai nt'if f mesne prof i ts at the rate c-rf Shs. IOAQ/'
per rnc;nth tlitlrout't an), baeis at all.

5. The learned trjal magistrate erred 'in 'l av; in
alward'ing damages far heyond his pecuniar}'
j'-rr- i sci i ct'ion .

6. The l:e,aFficd trial mag'ietrate erred in not holdlng
t.hat, the Reepond.ent did rlothing t,o mitigete his
isss and award,ing darnaCIee for an unreagonably lon$

7 " Ths deciejon was agairrut the vloig'!tt of e'ridences.

WHEREFpB.E tl're Appel'lants pr"ay that. the appeal be allowed
trith cosi.e in this court and Lhe court below and the
decision of t.he Meg.tstFate be s,et as jde or alterad.

DATED. at l'lakuru this 7F ou, of *{*,2.---: ss5.

BOHR.
ES APP

Dr:awn & F'i 'l ed Bv : -

M/6. tsCIwry ,M&iia$a & Co.,
Advocat,es.
Ee i par HffLrsre,
Court Road,
P.O. Eox e71,
NTAKURIJ

To Be Sei:ved Upqrn;':-

Mr'. Ea$son hlden.de.tlur t({ g}arnkra,
P.O. Bpx: ,:1,6S,,
ELtsUftSSN:

A

i
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2

I have l o.l'l]<erL at -i;irr:, r;-': r.1;'ina1 recor.cl .of' -b[e louer. COi.lr.-l;. {.-r

1el.-10''9/1 ti:ri:: :rli.t'r, r €jf r:-: i-lirjrr' -i'r:1,' !litrtt.Loil ar:ii irn or:,tjcr trasi rni.lde '1. l: i.,he

effect t]:.ar'c j:-:r)g;iiir::r.r'u ,rJLri.r.Irl irs., uii ll-.1O-g4 . ;.l.rert: is ri.<:r ,:: tl:ret. ci1-,1lgy

on recc)r'Cl -Lhc':'eaf-t er.
Iill^^--^ : ^ ^ 

j--,.t^-..--.--r' 1tr-tu1'e j-s a jurJgttertt. orl ri;cord. ft is ri,e-L ciii'Led. I'tt, is ;io'i-i

4i;iped'. r'h i-s iroL i.-nor,,i:r if -r-L r,ras ever de]-.irriert-ad to the par.-i..j-es.

{
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The recr:rcl rJoes not str.or,ii whSr'u trarrspi-.:',+ii cLi 15=4-g5 l..rhen

engine was srlp-()osed -bo be brou.;,lt1, 1.c cor-Lrt" 'llhe. court on .l,hlr

only dealt with taxation. The engine is tlier-efore no-b in
ie.f,ore IYr'. ()i1j1)c)lg.-i. ilesicient tvlag

who sayr this engine ,;an 5:4*95 so th.at he can cjccirle on

a

,

same can be deposited -in, iqurt on not"t" ,Shoulcj -bher.e
'' 

'' '','' l "i
be

respec,t, ,,o,,$. the

i.. if:', :

date
5

.'b

strate
I

ther

.', . i:tr.,:,;

-r i':

.I t.
: I : r..i:,i:.
i 

"t.l-#.#

' ' ' '.1., -, :.:.

,:i,i : i.,:i.

. r: i i,l.

.. . :.,i.

l :.,.



e-;iLJ Sryxu
TTM PT,BLIC OF KENYA

IN 1}IE HIGH COURT OF KFNYA AT NAKI]RU

CTV'JI, APPEAI NUMBER 49 OF 1 995

BETWBEN
TRUFENA WAIR.IMU MI^IANG]

MARY NJMI MI^IANGI

(AS LEGAI REPR-ESEMATTVES OF TTIE LATE

DANfEL M^IANGT lt+ttmnCA)

{

1.

2

[aw @Bffifh
FE6ErvHm

EIOMAR IggT

AtrUhW
APPELLANIS

/,"'\, smru.rrnrr,' or acnm rssuEs BY RESPOIqDENI

2

3

4

I^Jhether Trufena Wairlnm lfwangi and Mary Njeri l,ftvangi 'are 1ega1 Reprbse-
ntatives of the late Daniel lfrangi Mithanga:
whether therre is evj.de.nce on'record ty trr" Trial Magistrate Joshua
Wanjema was the successfull bidder for the Saw Milllng Machine and failed
to pay for the machine promptly the said machine be iepossessed by the
Auctioneer M/S Golden Star: Auctioneers.

Whether there was presented before the Trial l4agistrate a Sale dgreementfor the sale of the said lfl11ing Mactdne betveen Joshua Klmaria Wanjema
on one par,t and Golden St.ar Auctioneers on another part

I,ltrether Pafinel &illhouse & Ifuangi required to revoke their authority (if
any at all) to Golden Star Auctione"is before accepLi.ng and receipting
purchase price money for the Milling Machlne irom Joshua Kimama Winjelna
without consulting Golden Star AucLi-oneers.

Whether it was the duty of the Trial l4agistrate to ens.ure l"Ir. Kurgat the
proprietor of Golden Star Auctioneers was ca11ed to testify before he
(Mr. KurgaL) died.

WheLher it was 1ega1 and with basis that the Trial },lagisLraLe awarded the
plaintiff mes4e prof,it at lhe Rale -Of KSh..3,i900.00 per month.

.. 
..i ,,..,. ,,, 

,,,

WreLher the damziges awarded by the. Tpiatr'Magistratq r,ras far beyond hls'
(Trial Ma8lst5a!g) gecurigry j*+"diction,and r.lhether the lack of such
pecuriary jurisdiction was hr6*i .to arry of 

,the Parties.

Wrether if at all Lhe pJ.antiff ,,was, reJpqnsible.for. Lhe delay in the
finallsation of 'lhe suit...:rirrthe-rl'whbther'..the',3r'litt:Engine is vandalised

. and by ntrom it shoul-d be repl'aced plus 
-a wtgt',. value. -

Whether the decislon arrived.at'by, !he:,Tti+X .Magistrate was against Lhe
veigfit gf the evi'dence: ,' ., ,., .,, ,,t, 

r':, ' 
.,. 

', I

Whether the suit Miiling $aehine::was." .if, .at.'alt, repopsessed cn Brcution
Warrants gbtaining fo' Nakuru RUCC No. 72:: of ,1985; ' 

''

I,iltrether fqakuru RI,ICC No . 72 of 1985 rqas betr.reen Marioshoni Farmers Comparry

ii*tt"a as plaintiff and Daniel I'lwangi Mithanga. as-dependant.

5

6

7

11.



0

\\

12.

13.

L4,

15.

L6,

L7.

18.

L9.

zo.

whether jn wtrat c3gacity samson Ndenclenr Klganrba_the repondent herej-nwas parrv lf ar all irr Ehe said N.kil-RLIAi"i,". 72 of 1985.
whether lega1 Title in sr:it Mi11ing.Machine alias perkins Engine wasproperly passed by J.R. Ioarling pfi4 r;-l;Jrna rimama wanjema.
trrIheLher the Rate gf K?1.3,000-OO as- mesue profiLs awarded to plainLiffwas irordinarelv 1ow ir ai ;ii-,r;;d; 

"*r"ir1;t.-;;"-;;rJ-lr irn. B,0oo.o0ought to have beel awarded ,n tf,u "i';il;;;:,
i{hether there was Nikuru ,a"* civil .soir Nunber r29 of rgg4.
'wlrether paragraph ltrhbers 1, ? uF 3-of the i,stant memorandr-un of Appealcontradict paragraph }trunberu z, 

-j-".ra"i,Jt-rR-" 
statement of defence

.tlE 
ils.'[i;i,3:u :i *ir, ryi'i *r, gii. *'#i,i g"Hr ;.:' #, r, o a nc, / o r

trIhether the e,u-idelcu 9{ rhe p13rn.i$ *alog ,1"" rhose p[,rll, pW2PW3 and pll4 abared,and/oit"r,IiL*gud or refuLeo at all.
Whether the applicghr-; 1.f eui1r,9f g9ltempt:9f ery Order:s. 1f ary CourresLopped from hearing thet:appe.llant t"-tiJ f..
"o "o*,rittea, wilffi;"#[-=i ilji"" sr securi., olo&{.,flJrri%1b?d"T be ordered.
Wtrether memorairdp.,o,. Oprea.l log G".re.rt u.ra o, Loo va6pe to thefurther too iirelevan!. i6-trru'..cord a4d-rtherefore judgement ofTrial l4agistraLe. :: , : ,

wtret'her Mary N'ieri }furangi lack 
-any 

locus standi in this instant Appealand/or befoie Er,"-rii"r-n eiIi.r." ?

wrether Lhe instant Appeal 0ught to be struck out s.,ffna r.,-.y.
W-rether the strit l"lilling Machfure-d.r.U_the strif perkins E:gine existed ,.i

lntacL as ar the mar.eriil tire "rJrr"=M;d*i;..emenr and r*retherwho ought ro prov-ide replacement if at aJr-of Erru ".iJ ",rit"iii1i,gMachine ali.as the perkins hsine 
*-* "l Lrrs Dcr-LLr .,urL lvl-L

whether the 1ega1 counsel fqr the appe114nL also was defence cor:nse1for the said nIni"i-Mr."eit-ih.r,g.' i"-ci"ii-ilri.. No. SRMCC 72/85 turrherrvhether the 1ega1 .o,-""r co.rc"alZd *y #i";i.r r..t" rhereof .

S:|h".. who ought to be condenn-red T,rith costs of this appeal and atwhat rate. .1

21.

L.L "

24.

z3

DATED AT NAKURU ttr-is day gf tee6.

SAI'{SON wOmromtu
APPROVED. RESPONDEI{r,

BOI^IRY MARAGA & CO. ADVOCATES

4Splrovi,p_ FoR/oN BEHALF OF APPET,LANI

..i.';.. ; . '.a. .,

'::-.



5-o5 *a7 stv+{[3
LITIGATION BY RESPONDENT BEFORE THE APPELLATE JIIDGE ON

ON 18 MAY, 1999 IN NAKURU HCCIVIL A?PEAL N0.49l9s

r oppose the Appeal and urge Ehe Honourable court to cllsmiss it on
grounds then allow the cross-appeal:-

the following

l. The Appeal offend Sectlon 65(1) ; 1..6(L) and 95 of the
Cap 2L read with Order )ilXIX .L1""',tZ (1, 2; 3nd 3) of

On 17th August, 1!95 Mr..Maraga
the Chief Magistrate, the Hon.
deposited i-nto Coprt. . '

'.
On 6th June, Lggs t. !he. llon. Lad

Civil Procedure Act
the Civil Procedure Rules.

on 31st March, 199.5 the Trj:al Magistrate.'the Hon. J. G. Kingori granted
stay of executj-on and ordered. the suit Engine deposited intJ- Court as Security
pendlng Appeal . No suit Engj-ne have been deposj-Led into court to clate.

y Justice.'S.' C. Qndeyo in her order found that:-

'lThe Engine..is therefore Not in Courtt]'. rnis j-nstan!. Honourable Court ought
Not hear the appell-a.4.ts who have diso.beyed Court Orders with impunity. I rely on
decisions-infoI1owir.igcaseLaw.Atlthorities.:-

t .. . . '

(r) RelvcM lloldipgs Lrd, (1941) lz trrxx 4tl .

(if) Mawani.. Vs Mar.zanl (7978) KLR 159

(iii) Hadkinson Vs Hadkinson (1952) 2 ALLER 567

(iv) x LTD. vs Morga.n i : Grambiar (pub1i-shers) (1990) 2 ALL ER I i

. i., _That alone j-s enough to dispo.se of the matter and dismiss the Appeal .

The constitut.ion of the Appellants on this appeal lack Locus Standii. Mary
Njeri l"lwangi has No Letters of Grant of the Adnrinistration of the Estate of the
defendant Danlel Mwangi Muthanga since deceased- The Letters of Grant of the
Adminlstration of the. Estate of gh.e late Daniel Mwangi Muthanga is j-n the
name and title,'of Trufela Iiai5r'1u;Mwan1r. . _ 

i ,

The inclusion of appe j-ncwatr:Ly.. fatal to the instant
appeal.

A copy of Letters of Grairi,,'o Nakuru, the Succ'ession Cause
No. 185/1990 issued s'at page 28 and 29 of the
additional Record ofrAppeal dated .31th y, '1999 by Respondent

.concealment o

(a) Memorarldum of Cros

(b)

(c)

(d)

the Counstl for the defendant admitted before
Mt. W;K. Tuiyot that No Suit Engine had been

uments for fair ends of
mi-srepresentation and
d include:-

th June, 1995 duly served upon
5 at 8'.40 a.ur.

on

L

I

i

.:. .t' ..

statemenL rof rf,gtee-a i.qs.ge4 lodge{ 'o"gi26t}i,March, 1997 duly served
24th AprIL, LggT,: I . ",. ..,'..,..,.,..,..,':';t;,,, :

'.'''1 
": 

'', .' i : ' -.' :

Certlflc4tg'of Eelay dared 2Btfr, Apr..il;; ,1995.
...

Orders of Trial Court dated:-



-L-

,
.t (e)

(f)

(g)

(i) 31st May, 1989 disobeyed

Written submlsslons by Plaintiff j.n Lower Court dated 24th October, L99

Correspondences on Suit lingine and on Mr. Kurgat.

Decree dated 20rtr Febr:uary , J:gg5 disol>eyed.
.;.. .. -

The amended Decree'of f efAd Section'72'.1 of :'the Civil Procedure Act. The
anrendment ought to be grounds of Appeal. In the premises and since Decree
dated 20th February, 1995.have not been filed before this Hon. Court t,he
Appeal is j-ncurahly fata1. No Decree has been J-oclged in Court Appeal f i1e.

The Counsel for the appel1ant seeks Eo rewind the clock. The Appeal seeks
to achieve whai crosa-exainination would have achieved. The defence Cou'nsel
abandoned to cross.-examine the Plaintiff in the Lower Court on 16th October,
1987 on grounds to consi-rlt rsith a }lr.,Kurgat whom the Counsel procured
uritness summons on. See page 4 of the Proceedings of the lower Court,
0n 10th August, L994 the. cross examination proceecled withoirt Mr. Kurgat.,
The Appeal therefore.o,ffend Section 107:of the Evidence Act Cap. 80. ft
r.ras upon defencerto produce Mr.. Kurgat to tqst'ify in Court. The Trial Court
was NOT party in the Sult. : , . , '

The Appeal offend Section 68 proviso (a) (:-i) ot the Civil Procedure Act
Cap. 21-. The Appellants have vandalj-sed the sult Engine meant to defeat
justice. The rqmginq of thb suit Engine are'present in Court p'tremlses.
The Order of the Chief Magi-strate W.'K. Tuiyot dated l8th JuIy, 1995 is
disobeyed. The Chief Magistrate Ordered the disinantled compohent:s be
assembled into t.he suit'Engine. Thj-s orcler could not and cahnot be
implemenred because vftal components are missing. The Order appeals
at page 9 of the proceedings followi-ng the judgement. Al:d.o see the proceeding
of the Hon. Lady Justice S.C. Ondeyo in Nakuru H.C. Mj-sc. Applieation
No.61/95 at Page 4 after Rulj-ng

4

5

6 The Counsel for the Appellant and the Counsels for the defendant both alike
are not qualified to appear and litigate the matter. They have not filed
their annual practicing certiflcates and annual licence pursuant t.o my
Letter dated llth May; y999,.served on them. on 11th May, L999. See copy in
the Court file. . r l

I apply that the instant Appeal be dismj-ssed with costs and the Cross-Appeal
allowei. No fgpty ,tq'tt " iiog"-,tppeai ha$'bgeq f iled so far. In the
Cross-AppEal f prry that:-l,j : r, , t.' , .,

(a) Mesne profi-ts be enhanc.ed from Ksh.3,000 to I(sh.8,000 per month.
upon finding {he.,lg'iver,'Cour awg1dl .too,uirordinately low. The
Siiit Engine. qEs: us6a as a sarv;llil} plant. The Lower Court proceedlngs

,, '.support ths,'fact.'.that the'su.lE:"Engdne.rwas a Saw*M111 . f ts output
capacity is capabJ-e of 7 Eons of fimber on average per day. See
tfre wriit"r, s,rilrissions by plaintif f i; the lower cgurt.

1995.

I r61y on the: f o1Lowing.:;;

r, ., , i )

(a) Case Lart Auuholrities' as pgr Notices dated and filedi on 20th Ju1y, 1998
and t4th .luly, '1998 in the Couit file.

That is all.

SAMSON KIGAMBA
RESPONDENT
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EhIYA iT'

COUKT'S
EXVEN

,u N 1ss5 SN(lclIN Tl.tE HIGt-l

AT

'-IVII hPPEAL

COURT C}F

FlAt., ur?!-r HAK UTT(I I

( r:tlr ,,1: lr,:)t I f r ,,lr tl.re .jr-tdgmept
['letl,.r_rr rr Rll':i: lli:.. I of tSBOt

Tr.ir.-rFFi\l i. !.i/. I R I Ilr.r t,tivANGI
MARY ll -rg1-1 I t{t"At tG I
( arS L.ega 1 [?e;'r *sentat i ves c.,f
Dan i e'l l.,lurr:rrg j l{.ithanga ) .

l.lO /, oF t 995

i,-f' -l . Cl. l. irrgor i Esq. Rl'l -irr

t lie 'l ate

\

VER3i,IS

. A.PPELL.AI.ITS

RESPOhIDEI'IT

not
of
tct

SA.t'1S(lll lltiEl lll'It?r t t,:IG,q[IBA .

Il:.,1t]!f :'l I rrrt- i :,1i-,-r.,61 rtamerJ be irrg .g.ugr- ieverJ by Llrecrec 1 1*'r L'n i'1' J . G. r.. ingdr-i Esq. . t.?es.i ejer.'t Molt i.str-a.Ls
98"] ]ver'-:t'l rt, ('1r about..tn* zoth Fertrruary, lggs or trre13th l4e1r r,:lr, lirtii ip .l.lat,,uru Rl"lCC Uo.li oi ir;; ;;r;;;aFrpeaI t.o t"lri* ccr-lrL aga-fpst.,the said -iecisj6n up6n'l-lre fc-'l-iovring l;ir-otlncls naniely._ .' - -.

l. . l'lr'i leirrrrec! t-r"iar magist.rat.e erred Jr.r raw in rroLr1i'al'i s':i'r;r ttrat. JoErrua r.. inri:rrrra ,iri-, j"nr, trw 2 havi'g.i!fr:Eind i' b{,), the nri li irrg ne:irine on .:citti,r';tLrgiist,-l 9eJ rr^r.nr l''!../s. GolrJen sLar /\rrctjoneer,s br-rt failecltl? y1r l"rr- i1; u,tir 16t.h Ju15r, rgB5 vrtierrtin*-'-rriacrr i ni r''r'J a 1 r eac!y beeri ..,,r,rL*o*i.i".rt'6v" tr:,e'-=.i o
Ar..rcr. i411,,.',,1'". erncr sold .L,u t-tie late oaniel llrnu,-rgi!"litttanl:i t-he agpeemen'1, bo.t-r,veeh ttia sialid W;;,j;r"r,l'rtJ iiolLJr,-rii S.tar Auct..io,eer-s r/ras void f;,- i;iir'."
o f col-t{- irJerart i on .

2. l-['rr;' le.rneci trial nrag-istf.ate errsd in law irr notrerar is i r.ro. that f/s. F.,-rri*ti--noii i-,iu." a Mwangittar, irr,.l ir,:t rsr,,okecj tlie.i r .;aurt,hori t.y to U/s:' d"lclen.S,tat" A.ur; t. i cneerE trad .n,o. .:blr_rs j nesg accept i iig payrnenti':i..o,,' ^ rr!-, por,t.ec,l pUrchaser -ou 
i a;Jrr.t .F.i rst

. 'r cr.inttr I1..-ing trre saTO. erci,iip,,,o*i=-i,o ascerta i rr .if.the ntaclrjne trad beep soIdfoi-.6"a.
l'lte lear-rretl triei'l rnagi.st5ate er-r-erJ in law.irr
]Pf r.ec i at.ing th?1, M., .91.1,r1_sat ttle rrr.:"lr. ietor-Gol cien 5 tar Auct.iorieei.i'.,cEL,l.f :n"fljO6l-"uf 

f *.fLerst i f v :^- lre had drfed : - .. ,

: . ......',;/2,

3

{

l



^'/z
4 Tl-re leat-tred t,r'la1 mag'istral:.e erred j

Plaintif { mesrle prof'lte at the rilLe
r.)er- mol1l lr wi t.hor.rt any basi s at. al I .

rlrr-: lr'rarrrccJ lri al magistr-ate err'^d 1n Jayl 1tr
.:rwat'cl'i ng clarnn,g;es fat- beyorttJ h i s [-lecu]1i ary
J,rt i::.-i it.f ion.

Tl'ie leitt tred t.r ia1 magi'strate'errecl in not l-rolding
tlrat l:.he Hespondent di{:'.nqt.hingr' to rn'lt'lgeite his
i.';'l ir:r,i iil,"r.rt iirs,damages' For i.,':nreasonably'long

T'l'rr,: rjor: ill'iot-: I^,as agairrSt the vrei:ilrt ofl e'ildelnce.

n awardlng tlre
c:f Shs. 300t1/:

a,

q

f)

1

i

(

l'

!fl.lERIt-i-,BE: [:trr-, lFp.e,l lari.Ls preiy; tlrat,thC appeal ng a.llowod
!ri Lll ;;i'! ir, t,h.iti (:qurt .ancj thq, ?9yf t bel'-rw atrd the
deci-:-i(::'n r.:f r tie Mag'ls!14t.1 be se-t asif r or altered"

t,A.lF;1 :rrt. !rirk'ir rr L,l-r,f 7K,Jay,r,' ffi:'{yUr^E-JT\it'
i

B0l,iRY 1"1

ADVOCAT :APP

(

D r aw r L--nX..-E-"t-l e d*,rlyj-

t1/5. B(:r{ry Mi-trnFa &

ArJvoc; ates'.
Be I P'.t r Hntl:,le ,

Colrr L tioarj.
P,O. Br:v. S71..
l.lAl..ul'iu

To Be Serve-El U.p_qn: -

Mr . Samson llCetrd'e.rlt

ELtiuRGOll. , ;

Co.

l(i gamba

{

,. .1-



TIIE REI'UBLIC OF KENYA

IN :I.IIE ItIGIl COURT OI' KENYA AT NAKURU

CIVIL APPEAL }1O 49 0rr 1995

(AI{ APPI]AL FROM TIIE JUDGIi}IENT OF J. G. KINGORI

ti [; R}J I}{ NAKURU RMCC NO. I Or 19 6

&aw
&xac

( J
'rlgtu'* b

'i{)

I

TRUFENA I^TAIR IIII] I"IUIAN(J]

MARY NJ]IRI }i\r^I,lGI

(AS T,EGAL RtlpnrsElI'fAuIVES 0F THE UTT
DANIEL I"tWAliCI l'{II'[IA]lGt\) ... j...:-.... 

"

SAMSoN NDENIIERU kt r;nunn

i:llillriIitilDUl.i OF ec EAL

The Respoqdr:nt abo.l,e named belng
ResldenE MaglsLrat-c deIiver:ed on
I9B6-hereby cr:oss,n1r1r,.r,.[ to'tir1s
rrpon the f ol -[owLu1, p,.,.r,r,rls lrrter
In reply ttr l"iemor:ulclurn r.rf Appeal

fltliJ iq'il :.-

Si .{ ,n .,'-1. i

i ft?'lilNl$ffi
i:I .. . .rtrPPUl.l,Atlll

x

&
"S. 

ii{ tl h :r r

r.rir..... 
"RESPONDENT

RES.PONDENT

aggrlved by the JudgemenE of J. G, Klngorl Esq,
the.2oth. February,'1995 In Nakuru RIICC jgj___!-_gj- .: :.. .Honouralrle Cburt ag-alnst: the sald judgement

lry appelJ_ant : -

or a i10f f rt 110f t ?10r cut of. l-an,J
ente]: :Ln i{rrkl.lrj,a{ Farmt:rs (|lmpan.y
er sal-e a gr:ee![ent rrEls eira.f f- e *1,i e f f <,.c red
Robert Lhrngal- I"lbrrgua pi,l3, Irurl:hr:r
one- by tl/ s . 

'.KennFj 
.{,(:r rl.oneerr: 1rr

Ri'ICC No".72 of ttt{l.t Berween }I/s,
lalntlff and D4rrlel }lvangl i,Ilthange
6f sf,ttrNakuru RMCC llo. 1 of 19g6

ir.llCc N0, I of 1986"

I The Saw I'1-l-J.lirr1r Per--lrins. Englne was by fparcel e:itrurt,e j_n SHACHANGA\rI Tradfttg ()
LlmLted orrr,"ii by A1:pel.Lant. llhJ.ch bart
on 12th A,pr iJ. , 1 g{-).4 bef ore one certaln
the'..afIeged reposa.'r..j1-:.Loo hra.:; actual ly ri
Executj-on ,.tr r,t-rii.'. s o[talning in Nahur.
llarlosit'-,rr.1 F::l-ue,.rr= (..ornpany Limll_e<1 as p
as Defertr.lant riIl;rrithorl.t 1:zJ.v.. to gisto
that 1r: 'U1(.(-l ).o. i.. nf I9.15 noa 1-r,.rr,rJ-V(_,

The lssue of (-[re sale of the sulE perklns engine.to M.s. Golcle^ s8arAuctloneers frorn l'!/s. Parrnel Bel.'1.io,rse & uwfngr rrr.t.r.;;-;; sutr RMCCNo' 1 of .t986: I;trrthhr property, ln sull Perir.ir]s er.-rglne r.g"r.iy anrl properlypaeled by 11/s. Pannel. Ietrll.rouse- o lt'oar,rlj.. to Joshua Kl.rrrarp llaniena ijs.r,erevldgnqe of J. R. Wartling pX 4.- l, 
' " , 

. 
', '

The trla.L )lagistr:aLe. J.eg.afly-cor:rei:t t.,'holdlng/appreclatlng t.hat Mr. Kurp;at
:"gh!_to hlve beeu -sumrnonecl tg,g-oul t. l:y ,Del.e,r"" :,iro (neler.c.e.) 

-nrl,u,rnlsre
Appgllqnt dellghted lu numcroirg ,i,<Ij.urilment,s'iror,tr", than yrroducr: the saldI1r. Kurgat In vribuess docli. .'....'

..'. . :. : ' 
j 

.. ,,:. :

2

3

4 Respondent
1n fact irr

e-'trl.;r.1 l,I;rgJ:stra.Ee erred ln i.,rrv a:rd
awr.rrd L.n 11 PlalnE1ff $gsne'p r:9f-1t at rate of Kshs. 3,0(t0. U0 r.re.rmonth whlcli rate is inord based 'on Lhe mlt.fgatlorr Ry Flalnuiff/Respoud'eirt I.ri wr:l.r:' submlsel.one fl-t et rate of Ketrs. IrO0O.(rOper month conl:r:asted vLth' Kshst.'t4 r mcrnth an law Mll1 w:r+: reout by Dan:Lel llwangi Ml thanga and e :;ullng in the San l,lI.ll1ng

glne A,ND
Ltdustr:y corrs J-r1c.- 1 nr; q6o I 20 .IIE :.En

I(.+.x-7a "
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5 Tlte Rer,-pr,tnclr-'n l- t ha I l- courrte r clal-eq A1:pe1-J.ant tactf uIly mle.1ead trlal.
HaglatraEe J.nto malr.i.ng avard af ter Appellant opposecl tranefer ofproceedlng to ll:i-gir corrrt 1n Nakuru }{:Lsc. clvl1 sult Number 129 of
and ReopenderrI rrly., llllnvoke sectlou 120 evlde""u -A.-t-Cip e0. '

The Renl:<:rrrlnnt shn iI counter c1alm the appellant f raudulently lntroducerl
and p1'e''rrlr:r{ i ssrr'es 1-rrelevanE to etrlt "ularnlog ln paragraph numbero 1, 2 and Iof llenrrrr:arrdr.rrn of appeal. contra'ted wtth:pa.rggrlph llumbeie i, 3 and i of.Btatement.of def ence ln trlal proceedlnga ln torrer Court. Furthhr appell-.antperoletently e.dv;,r.1,:ed evldeirce on repoeaeeslon of eult englne by Lilu.'x.r*"Attctiorrt:t'I:s trlttairii.np, lu Nakuru SItI{ct No. 72', of 1985 and i"rporrirrur rihal.l lnvolCectlons l1l.r 'Pennl. code Cap Act 63 Lawe of Kenya.

7

trlal
1e9i-

1ega1. and
of PH L,

and
and

-/

Reepnndenl- shal-1. counte,r clalm fhe trlal maglgtrar.re Juclgeuentnatural ly -1otl-cal I.n Abeence of any evldence to courrter evt6ence
Pli2' PtJ3 on ilartt:r sa1e agreement plub ev:tdence of pl{4 on.Legal
equltabJ-e J-len crf sult englne 1n favouroof pH2:. pasaed onto ptr{l
eubae<iiter.rr-'11, 11; !,,.:;:r-[e1. Hwangi Mlthanga,.

ANW
B Tho Re:;p.urlrl*L i.'l:,-.1..-1 counter claim thls Honourable.ought not hear theAppellnrrt r'rltr) lt:rr; <:orrmJ.ttetl conLempt of court ord"? f"+if.fli;-depoeltlng

stLt engfi'le-r:t<le ')r(!er Mr. J. q. Kingorr.t Trlal H"gi;a;;;. r,rrttr*r ttru
Respon<lent: s-[rrt.l-.l ,oy'ry on Doc.trlrr. oi funqtua of,flclo on orcler of Mr. otrongl
eoq "vls-2t-ir j-:; LIrt: t{i:der of Elre eald J. G. Kl6gorl esq. See proceeclilgs anclRuling :t. Nakuru iiigh courE l.,trsc. Applicatiori'ivo, 6t of rgg5

trr.

9 The Rer':Poltt-lt'trl; :;lr;r.[1 cr-:unter clalm appeal incornpeterra.#+to76otorrdurn=,5.f*
4\ppeaJ-'lrrr:ntr'1retra,-r.t--{rs-Hemorarr<lum of hppea.L t:oo gener:a1 furLtrer l.rreler":rntto trla l- Ilnr1 i-si:.ra tas Pt:oceedJ,ng arrd Ju$genrenl- f urhhhr ancl al:ruee of 1>roceeaof cortri-"()ut fo cl ':.iay ha.rvesf of frults of Jurlp,ement anrl ahall involr.e 6ecLlon79b Cap 7-IUI'lr Ar:1.

10. The Resprr;111.,t't. !,al,l- counter clalm I'.i;Lry Njerl liwang j- trLt t,acl:e<l by anya
lett;,'::,tj i-ir','r,ri.:tr.at.jon of the Est;rte- of Daniel Mwangl illthanga the
Appe.1-1.rrrl: rlIrl P1":.il,rli1lrlst: sh;r1.1 .{r,:'r'okri <loctrlne of Locue sl-a.n61 agallgt
Harl' lt 'r'r i lii','rt'r-. r' .''; ttpl>tt.L.[rtrtL -tn. thr: ,Appeal hereln. The Resir6rlldenr: sha[1ir,rt i " ;,1 r.ie1':'. l i- "iil,, I n::ri crriei: 23 rure 4. cl_v11 procedure rtrls6 J.glti,

11. The Respondr:nl: sh:i11 counter. claim. tria.l Ma g.lst:gnte e:tred 1n l,a;g and lnfactln recorrllnrl. evrJ.:irrrica. of llary l{Jel.1 D}i i qllc, 1.le<ILyrrq:lttrcut ailr/ J r:ttur of
Adml-n )lyiir,.rg-d. "I:(l t h.:.rr qa arrd./<,r. n.) anv por{rerof At: Mwangi Mtthrl,rirr arrd/or: any ot)rtrr .le ga1.
document ln supi;r:.r,-t of clalm of belng wife er i:anj-c: J. I,l.wangl l,llthanga forwhj.ch Reoporrdnpi. stral.l J.rrrroke drlct:i,-j ;1c of l.ora.l j]' etanrlJ- agalnst evlrlence of

L2. REASOTIS I.IIIE [Ite Resp v.tor orcier th{ll irrt-er alla

I
2

Tlll.n Aipezii t,e rilsmLsse(i
'fhe ar'ra.::d crI l.leene profl
thrr. 'fr1:rI 1\;r6latrtt.e BE

'Ihe. cert:tf icar.e of coete at Kqhs" l(l ,683"i.)0 by
the llon. t'! r. r)bongl be t.axed f.freah. :

Summarlly vrd-t!r. c<i:g Es .
te at tho f.aEe of Ksh.s. 3,000 per monf-lr by
enhancerl to Kilre, B,OOO per month

3 the t arrn t. 1.on r:rur, ter
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6 FILT,I) Bt:.-

SamSon llCerrrJa;q I( t g.:r,nl,1

P 0 Box l:9,
BLBURGON

SERVE UPON

Bowry, l'[at-;rg,11 f, {.,rnl,j)rr)
Advocatr:s

P 0 Bo--. 67 !

NARURU

DATED aE r,tAt:URIr rtrl s l2 rtr day of June, 1995

SAT{SON NDENDERU NIGAI,TBA

RESPONDENT

h
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Law Society of Kenya

IAW SOCIETY OF KENYA

Ref: P.]05/980/78

Lavington, opp Valley Arcade,
Gitanga Road
P.O Box 72219-00200 Nairobi, Kenya
Dropping Zone 149 - Revlon Plaza
Tel: O20-8155295, +254 72O 904983
Email: lsk(rDlsk. or. ke
Website: uru,w.lsk. or. ke

CERTIFICATE OF GOOD STANDITJGJI

This is to certify that

MARAGA DAVID KENANI

is an Advocate of the High Court of Kenya having been admitted to the Bar on the 16th

day of September 1978 and a Member of the Law Society of Kenya in good standing.

There are no complaints against him, nor does he have any past or pending causes before

the ACvocates Disciplinary Tribunal.

lssued on this 20th day of June 2C16

dti,*
MERCY K. WAMBUA

SECRETARY/CEO

*This certificate is not valid without an embossed seol.

lsaac Okero (PresiCent), Faith Waigwa (Vice-President)

Manthi Masika, Alex Gatundu, Alan Kosgey (General Membership Representatives)

Edwin Sifuna, Harriette Chiggai, Jemator Dorothy, (Nairobi Representatives)

Godfrey Kitiwa, Annet Nyukuri, David Njoroge, Jane Masai, (Upcountry Representatives)

Grace Okum u (Coast Representative)
I
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(P.T.O.)
GP'K 5148-l00m*4/2016

F'ar : Dtre ctor, Directorate

C.24A

N9 8386 41

NATIONAL POLICE SERVICE
DIREC TORATE O F CRIMINAL II\TVESTIGATIONS

Dlnrconam or CnrNantnt INwsrrcelows
P. O. Box 30036-00100 GPO

NRrRoal, K-eryn

Ref. No 53848L 120L6
Date 2210,612016

POLICE CLEARANCE, CERTIFICATE
I berehT certirt that the fngerprints recorded frorn ... ........ ........ ......,.,,,.....

DAVTD KENANT MARAGA

holder of trD/Passport No.
o330884

haue been searched in
Ciminal Records afice's database u,ith/without preuious record. 7he ualidiry of the

information oru this Certifcate is as of the date of issue.

REMARKS TN CASE OF PREVIOUS RECORI}

t"RESUI,TS OF TRIAL

DATE

This Certificate has been issued without any olteration or era.sure.

I
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Committed to the Eradication of Dishonesty and lncompetence in the Legal Profession in Kenya

a

35THE ADVOCATES COMPLAINTS COMMISSION

Telephone No. : +254-20-25191 51227 461
Fax No.: +254-20-315317

Your Ref:....

SHERIAHOUSE
sTH FLOOR
P.O. BOX 48048-00

NAIROBI
00

ou' e(/t/truoL:," rX" (29) 21th'lUrie;'20I5
...,20

Hon. Mr. Justice D. K. Maraga

Judge of Appeal

P. O. Box 30187-00100

NAIROBI.

Dear 5ir,

RE: CLEARANCE CERTIFICATE: HON. MR. JUSTICE D. K. MARAGA

I refer to your letter of 20th June, 2016

Please note that according to records held by this Commission, there are no pending
complaints against Hon. Justice D. K. Maraga.

) Yours faithfully

h
BEAU]TAH S|GANGA1,
CHAIRMAN
ADVOCATES COMPTAI NTS CO ssroN

Please quote our reference when replying
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ON
IGXy,t REVENL]E
AL]THoRITY

ISO 900t :2008 CIIRI'IFIEI)

oUR REF: KRA/CDTD/HO/8I

YOLIR. REIT: KNA./DC /FP.I/zo16

toth Octti't, et, z-ctl6

'['he Cicri<
National Assenrbly,'
Cierk's Ctriru,bels
l'ar!iamcnt itu iidings
P.O. Box 4t8,42-oo1o0,
rr-.AIROBI

() p--ils7

\N-t\sr("t-

,-\ r0
Deai: Sir,

IN-\II'|"6JION I]OR VE'I:IING BY TI{E DF]PARIMEI\TTAL CON4IVI.IT-II{E DN
J l l!i'i'fi; c A NI I LFI,GAI AFI]AIRS

i'Ve rel'el to.,'our lgtter dated cth October, 2016 tx Lhe subject rnatrer herein.

t'"e hc;e.bi'confirm that [.'Ion. Justice David l(enani iVlaraga has complied 'vith all
his'[a:r ttbligations anci c']nsequent-ly lras been issr.red with a Tax Cornpliance Certifii4te
iTCC) number KRirNKLt4zg8z9zot6lzalid until zr-st June. 2oL7.

'/cirrs fa.i.th ti illy.

\

Elizubeth IVIeyr;
[,'rrr: Conrmissioner cf Dom estie. J.'a.r:es

,tri/,Vr, (2/;1,,r,, ;, ir"y"
Times Tower Building

Flaile Selassie Avenuc, f.O. Box 4824O-OOIO0 Tel: 310900 Fax: 316872

,@r.
fl -',''1

'r,r,,, SGS

^LUIJ,v
UKAS

I

tso 9001.2non nFRTtFtFn
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!, ETHICS AND ANTI-CORRUPTION COMMISSION
INTEGRITY CENTRE (Valley Rd./Jakaya Kikwete Rd. Junction) P.O. Box 61130 - 00200, NAIROBI,

rEL..254 (020) 2717318 I 2720722, MOBILE: 0729 8888811213
Fax'.254 (O2O) 2717473 Email: eacc@inteqritv.qo.ke Website: www.egSg.Sglg

When replying please quote:

OUR REF: EACC.T ILOls VOL. III (37) 7th October, 2016

Justin Bundi, CBS
Clerk
Clerk's Chambers
National AssemblY

Parliament Buildings
P O,Box 41842 - 00100
NAIROBI CI,]:TF;H,,s r;13,flr fl,1I
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RE: INVITATION FOR VETTING BY THE DEPARTMENTAL COMMITTEE ON

JUS']TICE AND LEGAL AFFAIRS

We acknowledge receipt of your letter referenced KNA/DC/FPTl20L6 dated 5th October

20t6 on the above subject.

We wish to ,:onfirm that we have no outstanding issues or ongoing investigations against

Hon. Justir:e David Kenani Maraga.

please note that the absence of records in the Commission's database is not a guarantee

of absolute iintegrity of the nominee.

thrt 
' fl6\

\\,

Vr'Q,

MIC
D sEc ARY/CEO - TECHNTCAL SERVTCES

[N
)-\p\

I
Tukomeshe Ufisadi, Tuijenge Kenya
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