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: ABBREVIATIONS AND ACRONYMS
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H.E His Excellency
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JWCEP Judiciary Working Committee on Elections
JMVB Judges and Magistrates Vetting Board
. CLE Continuous Legal Education
r JSC Judicial Service Commission
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1.0 CHAIR’S FOREWORD

On 4" October, 2016 pursuant to Standing Order 42 (1), the Speaker communicated to the House
a message from His Excellency the President Hon.Uhuru Kenyatta regarding the appointment of
Justice David Kenani Maraga as Chief Justice of the Republic of Kenya.

The Message dated 29" September, 2016 was addressed to the Speaker of the National Assembly
as per Article 166 (1) (a) of the Constitution of Kenya 2010.The Message also included a copy of
a letter to H.E the President conveying the decision by the Judicial Service Commission to pick
Hon. Justice David Kenani Maraga for consideration for appointment as Chief Justice.

The above Constitutional provisions require that in making appointments to the Office of Chief
Justice, the President shall seek the approval of the National Assembly. The Speaker of the
National Assembly referred the Message together with the nominee’s curriculum vitae to the
Departmental Committee on Justice and Legal Affairs for consideration pursuant to provisions of
Standing Order 42 (3) (c)

The Committee’s Report contains observations, findings and recommendation by the majority of
the Committee’s members that the nominee is suitable and qualified for appointment as Chief
Justice of the Republic of Kenya.

The Committee conducted the vetting process for approval of the nominee with reference to the
Constitution of Kenya 2010, the Public Appointments (Parliamentary Approvals) Act, 2011 and
the Judicial Service Act, 2011, the Leadership and Integrity Act, 2012 and other relevant
provisions of the law.

On behalf of the committee, I wish to thank the Offices of the Speaker and the Clerk of the
National Assembly for the support extended to it in the execution of its mandate. Furthermore,
the committee appreciates the input by members of the public made through submissions.

Finally, pursuant to Standing Order 216(5) (), it is my pleasure and duty to present to the House,
the Report on the approval for appointment of Hon. Justice David Kenani Maraga as Chief
Justice of the Republic of Kenya.

Hon. Samuel Chepkong’a, M.P
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2.0 MANDATE OF THE COMMITTEE

The Departmental Committee on Justice and Legal Affairs derives its mandate from
provisions of Standing order 216(5) which defines functions of the Committee as being:

a)  To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

b)  To study the programme and policy objectives of ministries and departments and the
effectiveness of their implementation;

¢)  To study and review all legislation referred to it;

d)  To study, assess and analyze the relative success of the ministries and departments
measured by the results obtained as compared with their stated objectives;

¢) To investigate and inquire into all matters relating to the assigned ministries and
departments as may be deemed necessary, and as may be referred to it by the House
Or a minister;

f)  To vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those understanding order 204 (Committee on
appointments); and

g)  To make reports and recommendations to the House as often as possible, including
recommendations of proposed legislation.

In accordance with Second Schedule of the Standing Orders, the Committee is mandated to
>~ consider:-

‘ a)  Constitutional Affairs
b)  The administration of law and justice
| ¢)  The Judiciary
’ d)  Public prosecutions
‘ e) Elections
ﬁ f)  Ethics ,Integrity and anti-corruption and
1{ g)  Human rights.
The Committee oversees the following Ministries/Departments:
a) State Law Office

b) The Judiciary
¢) Ethics and Anti-Corruption Commission
d) Independent Electoral and Boundaries Commission

¢) Commission on Administrative Justice

The Committee also has oversight mandate over all matters relating to political parties.
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5.0 BACKGROUND

5.1 Establishment of the Departmental Committee on Justice and Legal Affairs

The Departmental Committee on Justice and Legal Affairs is one of the Departmental
Committees established under National Assembly Standing Order No.216 (1).The Committee
has mandate to vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order 204 (Committee on
Appointments)

The committee is mandated to consider for approval by the National Assembly, appointments of
the Chief Justice and Deputy Chief Justice under Article 166(1) (a) of the Constitution. The said
Article requires H.E the President to nominate and with the approval of the National Assembly,
appoint the Chief Justice and the Deputy Chief Justice in accordance with the recommendations
of the Judicial Service Commission.
The vetting process is guided by the Public Appointments (Parliamentary Approval) Act;
2011.Section 7 of the Act provides that-

The issues for consideration by the relevant by the relevant House of Parliament in

relation to any nomination shall be;

a. the procedure used to arrive at the nominee;

b. any constitutional or statutory requirements relating to the office in question; and

C. the suitability of the nominee for the appointment proposed having regard to whether

the nominee’s abilities, experience and qualities meet the needs of the body to which

nomination is being made.
The vetting process is guided by the Public Appointments (Parliamentary Approval) Act, 2011.
Section 10 of the Act further provides that;

“Where the nomination of a candidate is rejected by Parliament, the appointing authority may
submit to the relevant House the name of another candidate, and the procedure Jor approval
specified in this Act shall apply accordingly’.

The office of Chief Justice is established under Article 161 (2) (a) of the Constitution of Kenya,
2010.The Article provides that;
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‘ “There is established the office of Chief Justice, who shall be the Head of the Judiciary

and....

.

The Supreme Court is established pursuant to Article 163 (1) of the Constitution and the Chief
Justice shall be the president of the court under Article 163 (1) (a).

5.2 Appointment process of the Chief justice nominee

a.

——————————————————————>

e.

The Position of Chief Justice fell vacant after the then serving Chief Justice/President of
the Supreme Court Hon. Justice Dr.Willy M.Mutunga, D.Jur, E.G.H, S.E.GH retired on
16" June, 2016.

The position of Chief Justice of the Republic of Kenya was declared vacant by the
Judicial Service Commission (JSC) pursuant to section 3 (1),part 11,First Schedule of the
Judicial Service Act,No.1 of 2011.

Thereafter, on 17" June, 2016 the Judicial Service Commission advertised the vacant
position of Chief Justice of the Republic of Kenya in accordance with the provisions of
Section 3, Part 11, First Schedule of the Judicial Service Act, and No.1 of 2011.

The deadline set out in the advertisement for submission of applications was 7" July,
2016 at 5.00 p.m. However, pursuant to Gazette Notice No0.4954 of 1% July, 2016 a
Public Holiday (Idd — Ul — Fitr) was declared on 7% July 2016 and accordingly the
deadline was extended by one day to 8" July, 2016.

The Judicial Service Commission received a total of thirteen (13) applications for the
advertised position of Chief Justice.

Pursuant to Part 111, First Schedule of the Judicial Service Act,2011 the Judicial Service
Commission in its meeting of 12" July, 2016 reviewed all the applications for
completeness and compliance with Constitutional and statutory requirements and
shortlisted six (6) candidates.

The Judicial Service Commission held a meeting on 14" July. 2016 and scheduled the
six (6) candidates for interview on Monday 29" August, 2016 at 9.00 a.m to Saturday 3"
September, 2016 at 9.00 a.m.

The names of the applicants and shortlisted candidates for the position of Chief Justice
were published in the print media and the Kenya Gazette pursuant to the provisions of
Section 9, Part 111, First Schedule of the Judicial Service Act,No.1 of 2011.The
shortlisted candidates were accordingly notified of the dates of interviews.

10
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1. The criteria used to evaluate qualifications of individual applicants are provided under
Part V, First Schedule of the Judicial Service Act, No.1 of 2011.

j. On the 29" August, 2016 the High Court in Constitutional Petition No.314 of 2016,
ordered that the Judicial Service Commission re-consider all applicants who had not been
shortlisted for the position of Chief Justice.

k. Following the above Court order as served on the Commission on 29" August, 2016,the
Commission at its meeting held on the same day reviewed the applications of applicants
who had not been shortlisted and resolved that they all be invited for interview.

I The interview schedule was revised to include all the applicants as ordered by the Court.

m. The Candidates were accordingly notified and the revised interview schedule published
in the print media and the Kenya Gazette.

Mr. David Mwaure Waihiga wrote to the Commission withdrawing his candidature.
The number of candidates who appeared for the interview was twelve (12).

p. The interviews were conducted between 29" August and 15" September, 2016 at the
Supreme Court Library.

q. The Commission exercised due diligence and contacted the following vetting bodies for
confidential reports on the candidates; Kenya Revenue Authority, Higher Education
Loans Board, Law Society of Kenya, Directorate of Criminal Investigation, Advocates
Complaints Commission, Ethics and Anti-Corruption Commission and the National
Intelligence Service. Members of the Public were also invited to submit any information
of interest on any of the candidates. Several complaints /information were received from
the members of the public. They were admitted, processed and forwarded to respective
candidates for response. The particular candidates responded and the responses were
considered in evaluating and nominating the best candidate for the position.

r. At the conclusion of the exercise and pursuant to Article 166 (I)(a) and Article 172 (1)
(a) of the Constitution of Kenya as read with Section 14,Part V, First Schedule of the
Judicial Service Act, and No.1 of 2011,the Judicial Service Commission recommended
Hon.Mr.Justice David Kenani Maraga for appointment as Chief Justice of the Republic of
Kenya.

s. A letter from the Chief of Staff and Head of Public Service dated 29'" September, 2016 to
the Speaker of the National Assembly indicated that the Judicial Service Commission had
recommended to His Excellency the President the nomination of Hon. Justice David
Kenani Maraga for appointment as the Chief Justice of the Republic of Kenya.

11
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t. On October 5, 2016, the Hon.Speaker in a communication to the House referred the name
of the nominee to the Departmental Committee on Justice and Legal Affairs for approval
hearing and prepare a report for tabling in the House within the stipulated time.

5.3 Notification to the Public
Section 6(9) of the Public Appointments (Parliamentary Approval) Act (No.33 of 2011)
provides that “any person may, prior to the approval hearing and by a written statement
on oath, provide the Clerk with evidence contesting the suitability of a candidate to
hold the office to which the candidate has been nominated”.

The Clerk of the National Assembly placed an advertisement in the print media inviting
the public to submit memoranda by way of written statements on oath (sworn affidavits)
on the suitability or otherwise of the nominee in conformity with section 6(9) of the
Public Appointments (Parliamentary Approval) Act 2011. The submissions were to be
received latest by Wednesday 12" October, 2016.

Pursuant to provisions of Article 118 of the Constitution, section 6(4) of the Public
Appointments (Parliamentary Approval) Act (No.33 0f 2011) and Standing Order 45(3),
the general public was also notified in the print media by the Clerk of the National
Assembly of the intention of the Departmental Committee on Justice and Legal Affairs to
conduct the vetting and approval hearing of the nominee on Thursday 13" October, 2016.

5.4 Submission of Memoranda

Section 7 of the Public Appointments (Parliamentary Approval) Act, 2011 provides that the

issues for consideration by the relevant House in relation to any nomination shall be:-

(a) the procedure used to arrive at the nominee;

(b) any constitutional or statutory requirements relating to the office in question; and

(c) the suitability of the nominee for appointment proposed having regard to whether the
nominee’s abilities, experience and qualities meet the needs of the body to which nomination
1s being made.

Pursuant to Section 6(9) of the Public Appointments (Parliamentary Approval) Act, 2011, the
Committee, through the Clerk of the National Assembly, invited submissions from the public on
the suitability or otherwise of the nominee for appointment to the positions of Cabinet Secretary.

Further, section 6(10) of the Public Appointments (Parliamentary Approval) Act, 2011 provides
that a candidate may at any time, by notice in writing addressed to the Clerk withdraw from the
approval process and his nomination shall thereupon lapse.

The Departmental Committee on Justice and Legal Affairs held a sitting for vetting and approval
hearing of the nominee on Thursday 13" October 2016 and was informed that-
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1) by the deadline date of 12"™ October 2016, the Clerk of the National Assembly had only
received objections from;
a. Mr.Benard Kibet Sang Advocate and Mr. Tom Cheruiyot Biegon resident of
Ainamoi Constituency.
b. Edward Kings Onyancha Maina
c. Samson Ndenderu Kigamba Maina
2) the nominee had not notified the Clerk of the National Assembly of withdrawal from the
approval process as outlined under Section 6(10) of the Public Appointments
(Parliamentary Approvals) Act .

In view of the foregoing and in accordance with the provisions of the Constitution, the Public
Appointments (Parliamentary Approvals) Act and the Standing Orders of the National Assembly,
the Departmental Committee on Justice and Legal Affairs resolved to proceed to undertake the
approval hearing as required and scheduled.

5.5 Petitions

A. Petition by Mr. Samson Ndenderu Kigamba Esq .

The petitioner was the plaintiff in a matter in Nakuru CMCC 1/1986 while the Chief Justice
nominee was the defendant’s Counsel. The petitioner averred that Hon. Justice Maraga;

a. Was at all material time the master mind of the delay of the suit.

b. deceitfully and fraudulently informed the trial court that the plaintiff was never entitled to
fruits contained in a sale agreement between the petitioner and the Defendant

c. Advised the defendant not to obey and execute a court order being that the defendant
deposits in court a Lister Engine Perkines Number 321554 Type P6. An appeal (Civil
Appeal No. 49 of 1995) in respect of this case filed in the High Court of Kenya at Nakuru
directed the parties to seek directions before the Resident Magistrate’s on the order to
deposit the Lister Perkines Engine.
Conspired to have the three court files in this matter disappear.

e. Colluded with the Law Society of Kenya and the Advocates Complaints Commission
derail or defuse complaints leveled against him.

B. Petition by the residents of Ainamoi Constituency, Kericho County

The residents of Ainamoi Constituency registered reservations about the handling of Criminal
Case No. 11 of 2008 R vs Andrew Mueche Omwenga being a case involving the murder of
David Kimutai Too and Eunice Chepkwony.In this case Hon. Justice Maraga, the presiding
Judge reduced the charges against the accused from murder to manslaughter and sentenced the
accused person to a perceived lenient sentence of ten years.

The petitioner prays that the National Assembly should not approve the nomination of Hon.
Justice David Maraga to be the next Chief Justice of the Republic of Kenya; that the nominated
Chief Justice apologizes to the family of the deceased persons and that if the nomination is
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approved the nominated Chief Justice fast tracks the appeal filed against his judgment in
Criminal Case No. 11 of 2008 and all pending cases in the interest of justice.

C. The Petition by Mr. Edward Kings Onyancha Maina

The petitioner’s objection is based on a ruling delivered by the Chief Justice nominee in Kisumu
on 29" July, 2016, a ruling which the petitioner asserts has created backlog. The petitioner also
points out that during the interview of Hon. Justice Maraga he assertively declared that he shall
not work on Saturday’s because of his faith. He opposes the appointment of Justice Mr. David
Kenani Maraga.

D. The Petition by Bernard Kibet Sand Advocate and Tom Cheruiyot Biegon

Bernard Sang is the Advocate retained by the family of Hon. David Too while Tom Biegon is a
resident of Ainamoi constituency. They averred that the Chief Justice Nominee Hon. David
Maraga lacks the requisite legal judgment to hold the high position of Chief Justice of the
Republic of Kenya as a result of the decision he made in R vs Andrew Mueche Omwenga (2009)
eKLR. They averred inter alia that-

a. The Learned Judge failed to exercise legal judgment by erroneously reducing the charge
of murder to manslaughter .

b. The Learned Judge believed the testimony of the accused that PC Eunice and the accused
had a love relationship in Kiganjo College despite the fact that there was no evidence.

c. The Learned Judge disregarded the testimony of two witnesses who went to the scene but
chose to rely on hearsay to conclude that guns were recovered at the scene.

In the circumstances the petitioners averred that the Learned Judge did not dispense justice and
that the approval of his nomination is an affront on justice to the families of the deceased
persons.

5.6 Clearance Requirements

On 5™ October, 2016 the Clerk of the National Assembly wrote to the Ethics and Anti-
Corruption Commission, Kenya Revenue Authority (KRA) and the Higher Education Loans
Board (HELB) requesting for reports with respect to the nominee on-

e matters touching on integrity;

e tax compliance; and

e loan repayments.

In response, HELB confirmed vide a letter Ref. HELB/RD/56593/POV/17 dated 10™ October,
2016 that the nominee having been a beneficiary of the HELB Loans Scheme was cleared by the
board in July 2011.Kenya Revenue Authority confirmed vide a letter RE. CDTD/HO/81 dated
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10" October, 2016 that the nominee was tax compliant. The Ethics and Anti-Corruption
Commission vide a letter Ref. EACC.7/10/5 VOL.III (37) dated 7" October, 2016 confirmed
having no outstanding issues or ongoing investigations against the nominee. The Criminal
Investigations Department (CID) confirmed vide a letter referenced
CD/CRO/SEC/6/7/2/A/VOL.111/117dated 10" October, 2016 that the nominee was cleared vide
Police Clearance Certificate Serial No.538481/16.
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6.0 APPROVAL HEARING OF HON.JUSTICE DAVID KENANI MARAGA - CHIEF
JUSTICE NOMINEE OF THE REPUBLIC OF KENYA

In conducting the approval process, the Departmental Committee on Justice and Legal Affairs
examined the nominee against the following criteria, amongst others, in accordance with the
Public Appointments (Parliament Approval) Act No.33 of 2011.

(1) Academic qualifications

(i)  Employment record

(i11)  Professional affiliations

(iv)  Potential conflict of interest

(v) Knowledge of the relevant subject
(vi)  Overall suitability for the position
(vii) Tax compliance

(viii) Integrity and morality

(ix)  Jurisprudence

(x) Vision, leadership and judicial reforms
(xi)  Access to justice

(xii)  Expectations and key priorities

Hon. Justice David Kenani Maraga appeared before the Committee on Thursday 13" October,
2016 and was informed by the Chairperson that, pursuant to Section 6(9) of the Public
Appointments (Parliamentary Approvals) Act, 2011, the Committee had invited submissions
from the public on his suitability or otherwise for appointment to the position of Chief Justice of
the Republic of Kenya and by the deadline date of 12™ October 2016, the Clerk of the National
Assembly had received objections from;

Mr.Benard Kibet Sang Advocate and Mr. Tom Cheruiyot Biegon resident of Ainamoi
Constituency, Edward Kings Onyancha Maina and Samson Ndenderu Kigamba Maina. The
Committee also received information from Mr. Felix Odhiambo of EISA in support of the
nominee and Professional reference from Prof.Patricia Kameri-Mbote, Dean of the School of
Law, the University of Nairobi.

The Chairperson informed the nominee that in view of the foregoing and in accordance with the
provisions of the Constitution, the Public Appointments (Parliamentary Approvals) Act and the
Standing Orders of the National Assembly, the Committee had resolved to proceed to undertake
the approval hearing as required.

On self-Introduction, the nominee stated that—
He was born on 12" January, 1951 in Nyamira County, Went to Maranda High School, Started
practice as an advocate in 1978, practiced in Nakuru for 25 years until his appointment as a
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Judge of the High Court in 2003.He holds a masters degree in Law (LL.M) from the University
of Nairobi

The nominee also stated that he was appointed Judge of the Court of Appeal in 2011, served in
2012 in the Judiciary Working Committee on election preparations- as vice chairman under Hon.
Justice Mohammed Ibrahim. The Committee was set to oversee election petitions within the
stipulated timelines of six months. They proposed amendments to devolve petitions to
Magistrates Courts to ensure that they are heard on time. He further stated that he has served in
the Judiciary for 13 years.

The nominee responded to questions from members of the Committee as s follows:-
Vision and leadership of the Judiciary for the 21st century;
He stated that;

a. His vision arises from his 25 years’ experience as an Advocate of the High Court in
private practice and sitting as a judge for 13 years.

b. His main vision is to eliminate backlog of cases in the Courts which drag on for years and
affect the investments, businesses and the economy of the Country.

c. He has a vision to get judicial officers and entire judiciary staff to work together as a
team to serve litigants before them and understand that they are there to serve citizens as -
no leader can succeed if he doesn’t carry staff along with him.

d. He will strive to digitize records and automate the proceedings of the court.

Corruption in the judiciary

a. Corruption is both real and perceived and has permeated into all the sectors in Kenya and
the judiciary is not an exception.

b. Corruption in the judiciary is both real and perceived because those who lose cases have
a perception that Judges must have been paid to decide adversely against them.

¢. The JSC relies on the office of the Judiciary ombudsman to receive complaints from the
public. It is currently headed by a chief magistrates-. The nominee proposes that the office
of Judiciary Ombudsman should be upgraded and be led by a retired or serving judge
with its own secretariat

Periodic vetting of judges and magistrates
He doesn’t agree with the proposal since it would create fear among judicial officers and that we
do not need to have vetting on a regular basis when the JSC can do the same task.
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Judiciary injuncting the actions /proceedings of Parliament
a. There have been conflicts between the arms of government for example the judiciary
restrains Parliament or where judicial orders injuncts the executive on matters of public
interest.

b. All organs of the government are accountable to the people and conflicts cannot arise if
all arms of government have respect for each other and have dialogue to address
conflicts.

¢. Having consultations on a regular basis in closed door meetings to discuss areas of
conflict should be explored by all parties involved.

d. There are two distinct matters, the court have no jurisdiction to stop Parliament to
exercise its Legislative role , but when dealing with disciplinary issues, Parliament sits as
a quasi-judicial body and process requires a fair hearing. The cases before the judiciary
are often where the petitioner feels that he was not given sufficient hearing by the
respondent.

Rights of persons accused of committing serious crimes such as terrorism

a. In criminal cases there are several factors that the court must take into consideration
before releasing suspects on bail with regard to criminal procedure.

b. The courts are not involved with people who are in police custody and reserved his
comments on extra-judicial killings.

c. People must adhere to the law and Courts will always ensure that the due process of law
is enforced as constitutionally mandated.

Extreme religious views and the rights of women

a. Heis a Christian living in Kenya and working in the judiciary and respects other people’s
rights as guaranteed in the constitution under the bill of rights.

b. His duty is to ensure that all people from all religions have their rights protected under
the constitution but as long as they do not interfere with the rights of other people

Lack of landmark decisions by the Supreme Court on controversial public issues such as
gay relationships and abortion

The courts are where the tyre meets the road. The Acts passed by parliament cannot deal with
every possible situation. When the court is faced with situations where there are no express
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provisions, within the framework of that provision, the courts can come up with principles which
can be applied. Where the courts have gone too far, this has been overruled by Parliament.

Elimination of death penalty

The nominee Judiciary cannot legislate nor abolish death penality.It is a fundamental issue that
should be dealt with by Parliament.

On American jurisprudence with regard to the realism school of thought where the law is not
clear until it is pronounced by the Supreme Court; he said that he subscribes to the sociological
school of thought that the law should be interpreted and applied within the social context and he
does not agree with the American school of thought

Physical access to justice

The immediate former Chief Justice did a commendable job of creating the required
infrastructure. Currently Judiciary has 34 High courts in 34 Counties and will work towards
achieving the remaining 13 High Court stations in the 13 remaining Counties. This is in line with
the principles of devolution in so far as access to justice is concerned.

Decisions of the Supreme Court on election cases
The Supreme Court is not bound by its decisions and can depart from it but the Court of Appeal
and High Court are bound by its decisions.

Digitization of the judiciary
This will be a flagship project and he will request Parliament to allocate funds to realize
transformation in the judiciary.

Expeditious disposal of land cases to address backlog

Land matters are critical issues in all courts across the country and the Judicial Service
Commission has conducted interviews and approved the appointment of 20 Land and
Environment Court Judges.

The Judiciary had devolved jurisdiction of land cases to Magistrates courts but there is a decision
challenging the same.

Alternative Dispute Resolution in criminal cases and the role of Elders in judicial matters,
The judiciary always allows reconciliation in misdemeanors but not felonies and that elders are
also used to help parties reconcile as demonstrated by a flag ship project in Kericho.
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Relationship of the judiciary with other arms of government,

He will encourage consultations with other arms of government and minimize conflicts that may
arise for want of consultations. The Courts have no jurisdiction to restrain Parliament from
legislating.

Objection of his nomination by Mr. Edward Kings Onyancha Maina,

Mr. Kings filed an appeal out of time and the other party filed an application to strike it out. He
Mr. Kings did not explain why he delayed to comply with the timelines stipulated in law and
wanted the court to exclude weekends in the determination of time for filing the appeal. The law
does not allow his argument and his appeal was struck out.

Objections by the residents of Ainamoi Constituency

He appeared before the Judges and Magistrates Vetting Board chaired by Mr.Sharad Rao to
respond to the same complain. He was asked to explain his decision in R vs Andrew Mueche
Omwenga case and averments that he was not respectful to the family of the deceased persons,
not sensitive to the members of the family, reduced the accusation against the accused from a
capital offence of murder to manslaughter.

The family of the deceased Hon. David Too, in their view they believed that there was sufficient
evidence to sustain a charge and sentence of murder. The Board sought his opinion in the manner
in which he handled the matter and if he should have excused himself from the case.

The nominee stated that the matter is Sub-Judice since the state filed a notice of appeal which
has not yet been decided.

The nominee was accused before the vetting board of tribalism because the accused was a Kisii,
an allegation that was dismissed by the Board.

The nominee stated that is a professional requirement that if a family or friend comes to court,
the judge should disqualify himself from the case. He did not personally know the accused
person and cannot even identify him now and the only thing he has in common with accused is
origin from the Kisii their ethnic group.

The nominee informed the Committee that he considered the evidence adduced at the trial and
reached the view that the accused proved the defence of provocation and reduced the charges to
manslaughter. Had he admitted the alternative defence of ‘self defence’ he would have acquitted
the accused. His decision was based on evidence before the court and the law.

The nominee stated that he dismissed the defence of “self defence”, stating that if indeed the
accused person wanted to disarm the persons he shot, he should have then shot them elsewhere
to immobilize the persons.

The nominee noted that he does not subscribe to extra-judicial killings and was dealing with a
question of using reasonable force and that all the three people were armed with guns.
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Kiambaa Church case,

Hon.Justice Maraga was shocked from what he saw at the burnt church when he visited the
scene during the trial. If one reads his judgment he will see how he agonized in that case
regarding the persons who were burnt to death in the church. He stated that as a judge, he
could not decide cases on emotions but on the evidence adduced. In this case there was no
evidence for the court to find a conviction of the accused persons. He lamented the poor
investigations by the police in this matter.

The nominee stated that the Judiciary is not the only player in the justice system and as chairman
of the National Council on Administration of Justice; he will propose that members of
Parliament be represented in the Council.

Composition of the Judicial Service Commission where advocates representing the LSK
are actively involved in litigation,

This is an issue which has been discussed at the JSC but the Chief Justice has no powers to make
the decisions. There is need to discuss and find a way forward and if it requires amendments to
the law then he will not hesitate to propose the relevant amendments.

Disciplinary matters by the JSC against Judges and Magistrates,

There is need to be fair to everyone and the JSC cannot send a Judge home .A Judge can only be
removed by a petition to the President to set up a tribunal.

The CJ takes serious all complaints to the Judicial Service Commission but not all matters to the
JSC are referred to the President. Matters that are admistrative in nature are handled by the Chief
Justice.

He will strengthen the office of the Judiciary Ombudsman by proposing inclusion of
investigators.

He informed members that the Judiciary needs support from Parliament when it seeks funds to
implement its programmes. The Judiciary Training Institute will have a broadened curriculum to
address emerging issues including parliamentary affairs by inviting speakers from Parliament.
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7.0 COMMITTEE’S OBSERVATIONS AND FINDINGS

7.1 Observations

The Committee having considered the curriculum vitae of Hon. Justice David Kenani Maraga
and having heard his submissions during the vetting made the following observations on his
nomination;

That Hon. Justice David Kenani Magara was born on 12" January, 1951

He holds a Master of Laws Degree (LLM) from the University of Nairobi; a Bachelor of
Laws Degree (LLB) from the same University, and a Diploma in Legal Practice from the
Kenya School of Law, he was admitted to the Roll of Advocates on the 16™ of October
1978.

He is a member of the Chartered Institute of Arbitrators, London and the Law Society of
Kenya.

The nominee has presented papers in numerous seminars, conducted trainings in law, and
offered lectures at the University of Nairobi as a visiting lecturer. He also served as a
member of the Constitutional Review Task Force of the Seventh Day Adventist Church,
East Africa Union.

He is a senior legal professional with extensive experience in the Bar and on the Bench,
and with a nascent but growing interest in academia. He was admitted to the Roll of
Advocates 38 years ago, and has served as judge of Kenya’s two Superior Courts for
about 13 years.

He is currently, the Presiding Judge of the Court of Appeal at Kisumu and the Chairman
of the Judiciary Committee on Elections.

He has previously served the Judiciary as the Chairman of a Tribunal appointed by His
Excellency the President of the Republic of Kenya to investigate the conduct of a Judge of
the High Court of Kenya; the Presiding Judge of the Family Division of the High Court at
Nairobi; and the Resident Judge, High Court of Kenya at Nakuru.

Before being appointed a Judge of the High Court, he was a legal practitioner in private
practice for twenty-five (25) years, engaged in civil and criminal litigation as well as
conveyancing matters. During that period, he was also a judge at the Nakuru Agricultural

Show Trade Stands from 1985 to 1990.

His contribution led to boosting of the Agricultural Society’s Show activities and as a
reward, the Kenya Farmers Union sponsored him and others to attend the Royal
Agricultural Show in the UK in 1989. He also served as the Chairman of the Rift Valley
Law Society.
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*  The nominee has a strong track record both in the Judiciary and private practice, where he
successfully served both as a professional and a leader. He is exposed to many different
facets of law, varied working environments, people, and communities making him a well-
rounded individual.

* Both in legal practice and on the Bench, the nominee has made a significant contribution
to local and international jurisprudence as demonstrated in the Anguka, Julie Ward, Choge
and Mohammed Harshi Cases, among others detailed herein below. About twenty five
(25) of his judgments have been reported by the National Council for Law Reporting and
many more are pending publication.

* He has demonstrated superior legal capability while defending landmark criminal cases
such as the Choge Murder Case, which ran for two years up to the Court of Appeal; the
Anguka Case (in relation to the Ouko Murder); and the Julie Ward Murder.

* The Committee observed that the nominee has a proven strategic judicial and
organizational value-driven leadership and focus.

* As the Presiding Judge of the Court of Appeal, Kisumu. He serves 14 Counties with a
total of 26 Judges of High Court, Environment and Land Court as well as Employment
and Labour Relations Court. Between October 2014 and June 2016, which is the period
under which served in that station, the Court disposed a total of 1,200 appeals and
applications.

¢ The nominee is the Chair of the Bar-Bench Committee of the Kisumu Court of Appeal, as
well as the Chair of the Court Users’ Committee. Under his leadership, the relationship
between the Bar and the Bench was tremendously enhanced with more advocates now

taking pauper briefs.

*  As the Resident Judge of the High Court at Nakuru, He was the Chairman of Court Users’
Committee, which regularly met and resolved bottlenecks in regard to the expeditious
disposal of cases.

* He was extensively involved in the welfare of prisoners as demonstrated by several visits
to Nakuru Main Prison and Naivasha Maximum Prison to check on the welfare of
prisoners and remandees. In 2010 he resolved a potentially explosive hunger strike that
had been staged by prisoners and remandees in protest against the manner in which they
were being handled by certain Magistrates and a Judge. Had the strike succeeded, it would
have caused substantial damage to public confidence in the Judiciary. On a subsequent
visit to that prison by the Court of Appeal Judges, the prisoners and remandees
commended him and his actions to those visiting Justices.

¢ In the administration of justice, he realized the need for the training of Chiefs, Assistant
Chiefs, and Village Elders as the first ports of call by victims of sexual offences and on
the handling of evidence on sexual offences. He obtained World Bank funding, and got
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over 100 Chiefs, Assistant Chiefs and Village Elders trained. The Judges and Magistrates
Vetting Board commended him for that action and for taking steps to decongest prisons in
his region.

* As Chairman of the Judiciary Committee on Elections (JCE),the predecessor of Judiciary
Working Committee on Election Preparations and after disposal of the election petitions
and appeals arising from the 2013 General Elections, pursuant to Article 10 of the
Constitution, the committee observed that he brought together all the Judges and
Magistrates who had heard those petitions and appeals; all the government institutional
stakeholders; representatives from the Law Society of Kenya; representatives from
political parties in Kenya; as well as representatives from Civil Society Organizations and
obtained their views on electoral law reform and issues which should be addressed for a
seamless electoral dispute resolution after the 2017 General Elections.

* The Committee observed that in May 2012 to August 2015, he served as Vice-Chairman
of the Judiciary Working Committee on Election Preparations (JWCEP).The JWCEP was
set up by the Hon. Chief Justice and tasked to liaise with other stakeholders in the conduct
of elections and to advise the Judiciary on how to efficiently and expeditiously deal with
the numerous election-related disputes then anticipated to arise from the 2013 General
Elections. He chaired over 50 Committee and Stakeholder Meetings; facilitated 5 training
sessions that equipped the Judges and Magistrates with skills and knowledge for the
expeditious and competent determination of election petitions and appeals. Under his
leadership, the Judiciary successfully determined 192 election petitions (including the
Presidential Petitions) and 84 appeals (a total of 276 matters) within the timeframes set out
in the Constitution.

* The nominee is an accomplished trainer and facilitator, who has facilitated several
capacity-building sessions at the Judiciary Training Institute; the Law Society of Kenya’s
Continuous Legal Education (CLE) workshops; as well as seminars and conferences at
other institutions. He is also a visiting lecturer at the University of Nairobi.

* In Community service and probono, activities, he has been supporting Moi Children’s
Home since the 1980s and St. Barnados Children’s Home, Nairobi since 1996. He has and
continues to educate orphans and disadvantaged children, some of whom he has supported
up to University level. He has helped build Churches at Mwereni in Kinango area of
Kwale County; Yumbuni in Mutito Andei; Mutituni in Machakos County; Simerero in
Siaya County and others in Nakuru, Nyamira and Kisii Counties. In private practice; I
gladly handled several pro-bono briefs.
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7.2 Findings
After conducting the approval hearings, the Committee made the following findings;

1.

Hon. Justice David Kenani Maraga has the requisite qualifications and vast experience
in the Judiciary which qualifies him for appointment to the position of Chief Justice of
the Republic of Kenya.

Hon. Justice David Kenani Magara, according to the records and information availed
to the Committee, has never been implicated in any issues that may lead to a
conclusion of lack of integrity on his part.

The candidate exhibited impressive knowledge of topical issues including
demonstrated understanding of administration and management principles required to
address the challenges facing the Judiciary. The nominee exhibited a proper
understanding of the doctrine of separation of powers which requires the three
branches of government to exercise their powers in a manner that respects their
respective constitutional territories while upholding the rule of law and the principle of
checks and balances.

The Petition and objection to the appointment by Mr. Samson Ndenderu Kigamba
lacked merit because the nominee obtained the stay orders on behalf of his client (the
Defendant) and further that the nominee owed no duty of care to the petitioner who
was the plaintiff in the matter.

The Petition and objection to the appointment by the residents of Ainamoi
Constituency lacked merit because the nominee properly exercised his lawful judicial
discretion to reduce the charge against the accused from murder to manslaughter.

The petition and objection to the appointment by Mr. Edward Kings Onyancha Maina
lacks merit because Mr.Maina’s appeal was properly dismissed for being filed out of
time.
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8.0 RECOMMENDATION OF THE COMMITTEE

THAT Pursuant to Article 166 (1) (a) of the Constitution of Kenya, the Public Appointments
(Parliamentary Approval) Act, 2011 and Standing Order 216 (5) (f) of the National Assembly,
the Committee recommends that;

The House approves the nomination of Hon. Justice David Kenani Maraga for
appointment by H.E the President ag Chief Justice of the Republic of Kenya.

H¢n. Samuel Chepkong’a, M.P

(Chairperson)

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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MINUTES
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MINUTES OF THE SITTING OF THE DEPARTMENTAL COMMITTEE ON JUSTICE

AND LEGAL AFFAIRS HELD ON THURSDAY, 13™ OCTOBER, 2016 AT 4.00 P.M.
IN COMMITTEE ROOM 7, PARLIAMENT BUILDING

PRESENT
Hon. Samuel Chepkonga, M.P. - Chairperson
Hon. Priscilla Nyokabi, M.P. - Vice Chairperson

Hon. Benson Mutura, M.P.
Hon. Neto Agostinho, M.P.
Hon. Ben Momanyi, M.P.

Hon. Bitok Kirwa, M.P.

Hon. Charles Gimose, M.P.
Hon. Dr. Christine Ombaka, M.P.
Hon. Fatuma Ibrahim, M.P.
Hon. Florence Kajuju, M.P.
Hon. John M. Waiganjo, M.P.
Hon. Johana Ngeno, M.P.

Hon. Mohamed Abdi Haji, M.P.
Hon. Moses Cheboi, M.P.

Hon. Ndirangu Waihenya, M.P.
Hon. Paul K. Bii, M.P.

Hon. Peter Kaluma, M.P.

APOLOGY
Hon. Olago Aluoch, M.P.

Hon. Njoroge Baiya, M.P.
Hon. Boniface Otsiula, M.P.

Hon. David Ochieng, M.P.

Hon. Kang'ata Irungu, M.P.

Hon. John Njoroge Chege, M.P.

Hon. Kamoti Mwamkale William, M.P.
Hon. (Bishop) Robert Mutemi, M.P.
Hon. Sammy Koech, M.P.

Hon. Tom J. Kajwang’, M.P.

Hon. William Cheptumo, M.P.



SECRETARIAT

Mr. Abenayo Wasike - Clerk Assistant I
Mr. Ahmed Salim - Clerk Assistant III
Mr. Denis Abisai - Legal Counsel

Ms. Mugure Gituto - Legal Counsel II
Ms. Clare Jerotich - Researcher

Mr. Stephen Nyakuti - Audio Officer

Mr. John Mungai - Audio Officer

Mr. Moses Kariuki - Sergeant-at-arm
MIN No.JLA.CJ.APP.10 2016:- PRELIMINARIES

The Chairperson called the meeting to order at 4.10 p.m. with a word of prayer from
Hon. Ben Momanyi, M.P. The Chairperson introduced the agenda of the meeting;
confirmation of the minutes of the previous meeting and the consideration of the report
on the vetting of the nominee to the position of the Chief Justice of Kenya, Justice
David Kenani Maraga.

MIN No.JLA.CJ.APP.11/2016:- CONFIRMATION OF THE MINUTES OF
THE PREVIOUS MEETING

The minutes were confirmed as follows;

Meting held on 13" October 2016 at 10.00 a.m. was proposed by Hon. Fatuma Ibrahim
and seconded by Hon. Florence Kajuju, M.P

Meting held on 11" October 2016 at 10.00 a.m. was proposed by Hon. Moses Cheboi
and seconded by Hon.Ben Momanyi,M.P

MIN No.JLA.CJ.APP.12/2016:- ADOPTION OF THE REPORT ON THE
VETTING OF JUSTICE DAVID KENANI MARAGA
FOR APPOINTMENT TO THE POSITION OF THE
CHIEF JUSTICE OF THE REPUBLIC OF KENYA

The Committee considered the report, word by word, and it was confirmed that the
report represents the Committee’s deliberations, views and findings. The report was
unanimously adopted, with a recommendation that the House approves the nomination

Z



of Hon. Justice David Kenani Maraga for appointment by H.E. the President as Chief
Justice of the Republic of Kenya.

The adoption of the report was proposed by Hon. Ben Momanyi, M.P and seconded by
Hon. Bitok Kirwa, M.P

MIN No.JLA.CJ.APP.13 /2016:- ADJOURNMENT

The meeting was adjourned at ten minutes past five o'clock.
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MINUTES OF THE SITTING OF THE DEPARTMENTAL COMMITTEE ON JUSTICE
AND LEGAL AFFAIRS HELD ON THURSDAY, 13™ OCTOBER, 2016 AT 10.00 A.M. IN
MINI CHAMBER, COUNTY HALL, PARLIAMENT BUILDINGS

PRESENT
Hon. Samuel Chepkonga, M.P. - Chairperson
Hon. Priscilla Nyokabi, M.P. - Vice Chairperson

Hon. Benson Mutura, M.P.

Hon. Neto Agostinho, M.P.

Hon. Ben Momanyi, M.P.

Hon. Bitok Kirwa, M.P.

Hon. Charles Gimose, M.P.

Hon. David Ochieng, M.P.

Hon. Dr. Christine Ombaka, M.P.
Hon. Fatuma Ibrahim, M.P.

Hon. Florence Kajuju, M.P.

Hon. Kang’ata Irungu, M.P.

Hon. John M. Waiganjo, M.P.
Hon. John Njoroge Chege, M.P.
Hon. Johana Ngeno, M.P.

Hon. Kamoti Mwamkale William, M.P.
Hon. Mohamed Abdi Haji, M.P.
Hon. Moses Cheboi, M.P.

Hon. Ndirangu Waihenya, M.P.
Hon. Paul K. Bii, M.P.

Hon. Peter Kaluma, M.P.

Hon. (Bishop) Robert Mutemi, M.P.
Hon. Sammy Koech, M.P.

Hon. Tom J. Kajwang’, M.P.
Hon. William Cheptumo, M.P.

APOLOGY

Hon. Olago Aluoch, M.P.
Hon. Njoroge Baiya, M.P.
Hon. Boniface Otsiula, M.P.

SECRETARIAT
Mr. Abenayo Wasike - Clerk Assistant I
Mr. Ahmed Salim - Clerk Assistant III

Mr. Denis Abisai - Legal Counsel



Ms. Mugure Gituto - Legal Counsel I1

Ms. Clare Jerotich - Researcher

Mr. Stephen Nyakuti - Audio Officer

Mr. John Mungai - Audio Officer

Mr. Andrew Jumanne - Sergeant-at-arm

Mr. Moses Kariuki - Sergeant-at-arm

Mr. Stanley Lagat - Sergeant-at-arm
MIN No.JLA/CJ.APP.07/2016 PRELIMINARIES

The Chairperson called the meeting to order at 10.00 a.m. with a word of prayer from Hon.
(Bishop) Mutua Mutemi, M.P. The Chairperson introduced the agenda of the meeting; the
vetting of the nominee to the position of the Chief Justice of Kenya, Justice David Kenani
Maraga. The Chairperson reminded Members that in line with the Committee’s resolution during
the previous meeting, the vetting will take around two hours, and that Members will confine
themselves to questions relevant to the suitability or unsuitability of the nominee as per the
vetting structure and questions filed for reference.

MIN No.JLA./CJ.APP.08/2016:- APPROVAL HEARING OF JUSTICE DAVID
KENANI MARAGA FOR THE POSITION OF THE
CHIEF JUSTICE OF THE REPUBLIC OF KENYA

The Committee interacted with the nominee on a number of issues. Some of the 1ssues raised and
responded to include the following:

On the vision of the nominee for the 21st century Judiciary:

1. He stated that his vision arises from the experience in practice and as sitting as a judge.
He informed the Committee that in practice he noted a lot of shortcomings. For example
cases which drag on for years. He stated that a backlog of cases has an effect on the
investment, business and the economy as a whole. Therefore his vision is to eliminate
backlog.

2. He also stated that he is looking forward to ensure that judicial officers and the entire
Judiciary staff to work together as a team to serve litigants before them and understand
that they are there to serve citizens-no leader can succeed if he doesn’t carry staff with
him.

3. Digitization of records and automation of the proceedings of the court is also one of the
things he is looking forward to implement.



On Corruption in the judiciary, he stated that

1. It has permeated into all the sectors in Kenya and the judiciary is not an exception. He
explained that corruption in the judiciary is both real and perceived because those who
lose cases sometimes develop a negative notion against the integrity of the judges.

2. The JSC relies on the office of the ombudsman to receive complaints from the public and
which is currently headed by a chief magistrate. He proposed that it should be led by a
Judge, retired or serving with its own secretariat and investigating officers.

On the periodic vetting of judges and magistrates, he stated that;

He does not agree with that idea as, in his opinion, it would create fear among judicial officers.
He believes that we don’t need to have vetting on a regular basis and that the JSC can do the job
through strong internal mechanisms.

On the Judiciary issuing injunction against Parliament and the Executive, he stated that;
1. All organs of the government are accountable to the people.
2. All arms of government should respect each other and have dialogue to avoid conflicts.
3. The courts have no jurisdiction to stop Parliament from legislating
4. On disciplinary issues under article 165, Parliament sits in a quasi-judicial process which

requires a fair hearing.

He stated that the cases before the judiciary are often where the petitioner feels that he has
not being given a fair hearing.

On the rights of accused persons for serious crimes such as terrorism and in light with
protection of families, fair hearing and despite the fact that those found guilty should be
accountable for their crimes, he stated that;

In criminal cases there are several factors that the court must take into consideration with regard
to criminal procedure. The courts are not involved with people who are brought before them by
the police. However, on extra-judicial killings, if we don’t adhere to the law there will be
problems.

On the extreme religious beliefs and the rights of women, he stated that;

‘1. He asserted that he was a Christian living in Kenya and working in the judiciary.

2. He was not a fanatic and that he respects other peoples’ rights.

3. Kenyans have a constitution with an elaborate bill of rights and his duty is to ensure that
all people from all religions have their rights protected as provided for under the
constitution but as long as they do not interfere with the rights of other people.



4. He is a liberal thinker.

On death penalty he stated that the court cannot legislate and the abolition of death penalty is
not something that the judiciary can do, it is a fundamental issue that should be dealt with by
Parliament.

On the lack of landmark decisions on issues of public interest that should be done by the
Supreme Court on issues such as homosexuality, abortion among other relationships, he
stated that;

1. The court is where the tire meets the road and Acts passed by Parliament cannot deal with
every situation and that when the court is faced with a situation where there are no
express provisions, within the framework of that provision in question, the courts can
come up with principles which can be applied.

2. Where the courts have gone too far, this has been overruled by parliament through
legislation.

On American jurisprudence, with regard to the American system where with the realism
school of thought the law is not clear until it is pronounced by the court.

He declared that he subscribes to the sociological school of thought that is within the social
context and does not agree with the American school of thinking on the same.

On ADR in criminal cases; he stated;
1. ADR may be allowed only in minor cases.
2. May recommend reconciliation in misdemeanors.
3. Felonies cannot be subjected to ADR or reconciliation.

On his ruling in the Kiambaa Church case; he stated that;

1. Even in the judgment he agonized on what had been done in that case, anyone with
human feeling could feel the impact of what happened to the burnt church.

2. Asa judge, he stated that he cannot decide cases on emotions and evidence placed before
him could not find a conviction due to poor investigations.

3. The judiciary is not the only player in the Justice system. As the chairperson of the
National Council of Access to Justice, he will propose that MPs have a representative to
the Council.

On the issue of lawyers who are commissioners of JSC being allowed to practice before
judges and magistrates appointed by them, he said that;



This is an issue which has been discussed at the JSC but the Chief Justice has no powers to make
the decisions. There is need to discuss and find a way forward and if it requires amendments to

the law then he will not hesitate to propose the relevant amendments.

OBJECTIONS AGAINST THE NOMINEE

On a petition by Samson Ndenderu Kigamba Esquire:

Where the petition alleges that as a result of the stay order by Mr. Maraga when Mr.
Maraga was acting for the defendant, the complainant who was then the plaintiff lost his
engine, the nominee reported that he was acting in under for and in the best interests of
his client, and not the petitioner. Not only that, he stated that he has never been
summoned by the disciplinary commission or the Law Society of Kenya on this issue as
alleged by the petitioner.

On a petition by Edward Kings Onyancha Maina:

Where the petition alleges, among others, that Mr. Maraga caused backlog of cases, he
stated that the complainant filed a notice of appeal application out of time. The other side
applied to strike it out. The application was dismissed. The nominee therefore does not
understand how that can cause a backlog.

On a petition by Residents of Ainamoi Constituency in Kericho County:

The petitioner alleges that the judge was not respectful to the family of the deceased persons, and
that he reduced the accusation against the accused from a capital nature to manslaughter. In their
view, there was sufficient evidence to sustain a sentence of murder.

1.

The nominee stated that the state filed a notice of appeal, and the appeal has not been
decided. The matter is sub-Judice.

It is an unfortunate case and that before the Judges and Magistrates Vetting Board he was
accused of tribalism because the accused was a Kisii like the judge himself. This was
however dismissed by the vetting board.

The nominee further stated that the accused person was not known to him personally.

He was dealing with two defences; self-defence and provocation. Self-defense is an
absolute defence. In dismissing the defence of self-defense, the judge reported that if the
accused wanted to disarm the person, he should have shot them elsewhere to immobilize
the person. That statement was not because the Judge was insensitive, but he was in the
consideration of the facts.



5. He reported that he does not at all subscribe to extra-judicial killings and that he deal with
cases on the evidence and the law. That was the case when he admitted the second
defence of provocation which led to the charge of manslaughter.

MIN No.JLA. CJ.APP.09/2016:- COMMITTEE’S OBSERVATIONS AND FINDINGS

The Committee having conducted the approval hearing, made the following observations and
Findings;

1. That Hon. Justice David Kenani Maraga had the requisite qualifications and vast
experience in the Judiciary.

2. That, according to the records availed to the Public Service Commission and the
Committee, Justice David Maraga is not involved in any issues that may lead to his
lacking integrity.

3. That the candidate exhibited impressive knowledge of topical issues including those
touching on administration, management and challenges that he will need to address to
implement the Judiciary transformation framework.

4. That the nominee, according to the best of the knowledge of the Committee, has not been
convicted of any offence with regard to contravention of Article 75 of the Constitution.

5. Hon. Justice David Kenani Maraga has the requisite qualifications and vast experience in the
Judiciary which qualifies him for appointment to the position of Chief Justice of the Republic of
Kenya.

6. The Petition and objection to the appointment by Mr. Samson Ndenderu Kigamba lacked merit
because the nominee obtained the stay orders on behalf of his client (the Defendant) and further
that the nominee owed no duty of care to the petitioner who was the plaintiff in the matter.

7. The Petition and objection to the appointment by the residents of Ainamoi Constituency lacked
merit because the nominee properly exercised his lawful Judicial discretion to reduce the charge
against the accused from murder to manslaughter.

8. The petition and objection to the appointment by Mr. Edward Kings Onyancha Maina lacks merit
because Mr.Maina’s appeal was properly dismissed for being filed out of time.

The Committee also considered the attached curriculum vitae of the nominee and by majority

approved the nomination of Justice David Kenani Maraga for appointment by H.E. the President
as the Chief Justice of the Republic of Kenya.

MIN No.JLA. /2016:- ADJOURNMENT




The meeting was adjourned at forty five minutes past twelve o’clock. The next sitting scheduled
for 4pm, 13" October 2016 at Committee Room 7, Parliament Building.
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MINUTES OF THE SITTING OF THE DEPARTMENTAL COMMITTEE ON JUSTICE
AND LEGAL AFFAIRS HELD ON TUESDAY, 11™ OCTOBER, 2016 AT 10.00 A.M.
IN COMMITTEE ROOM, 4™ FLOOR, CONTINENTAL HOUSE, PARLIAMENT
BUILDING

PRESENT
Hon. Samuel Chepkonga, M.P. - Chairperson
Hon. Priscilla Nyokabi, M.P. - Vice Chairperson

Hon. Benson Mutura, M.P.

Hon. Neto Agostinho, M.P.

Hon. Ben Momanyi, M.P.

Hon. David Ochieng, M.P.

Hon. Fatuma Ibrahim, M.P.

Hon. Florence Kajuju, M.P.

Hon. Kang'ata Irungu, M.P.

Hon. John M. Waiganjo, M.P.

Hon. Kamoti Mwamkale William, M.P.
Hon. Mohamed Abdi Haji, M.P.
Hon. Moses Cheboi, M.P.

Hon. Peter Kaluma, M.P.

Hon. (Bishop) Robert Mutemi, M.P.
Hon. Tom J. Kajwang’, M.P.

Hon. William Cheptumo, M.P.

APOLOGY

Hon. Olago Aluoch, M.P.

Hon. Njoroge Baiya, M.P.

Hon. Boniface Otsiula, M.P.
Hon. John Njoroge Chege, M.P.

ABSENT

Hon. Charles Gimose, M.P.

Hon. Dr. Christine Ombaka, M.P.
Hon. Bitok Kirwa, M.P.

Hon. Ndirangu Waihenya, M.P.
Hon. Paul K. Bii, M.P.

Hon. Sammy Koech, M.P.

Hon. Johana Ngeno, M.P.



SECRETARIAT

Mr. Abenayo Wasike - Clerk Assistant I

Mr. Ahmed Salim - Clerk Assistant III

Mr. Denis Abisai - Principal Legal Counsel
Ms. Mugure Gituto - Legal Counsel II

Ms. Clare Jerotich - Researcher

Ms. Rehab Chepkilim - Audio Officer

Mr. Moses Kariuki - Sergeant-at-arm

Mr. Stanley Lagat - Sergeant-at-arm

IN ATTENDANCE

Mr. Ezra Chiloba - CEO, IEBC

Ms. Betty Sungura - Dep. CEO, IEBC

Mr. Marjan Hussein - Dep. CEO, IEBC

Mr. Osman Ibrahim - Director Finance, IEBC
Ms. Jane Gitonga - M/P, IEBC

Ms. Moses Kipkogei - Legal Officer, IEBC
MIN No.JLA.CJ.APP.01/2016:- PRELIMINARIES

The Chairperson called the meeting to order at 10.50 a.m. with a word of prayer from
Hon. Robert Mutemi, M.P. The Chairperson introduced the agenda of the meeting; as
consideration of the Institute of Directors of Kenya Bill, 2016, consideration of the
vetting structure and questions for the nominee to the position of the Chief Justice of
Kenya, and meeting with Independent Electoral and Boundaries Commission
Secretariat.

MIN No.JLA.CJ.APP.02 /2016:- CONSIDERATION OF THE INSTITUTE OF
DIRECTORS OF KENYA BILL, 2016

The Committee considered the Institute of Directors of Kenya Bill, 2016. The Committee
did not propose any amendments.



MIN No.JLA.CJ.APP.03 /2016:- CONSIDERATION OF THE _VETTING
STRUCTURE AND QUESTIONS FOR THE
NOMINEE TO THE POSISTION OF THE CHIEF
JUSTICE OF KENYA

The Committee, having received communication that Justice David Kenani Maraga'’s
name was forwarded to the National Assembly for approval as the next Chief Justice of
Kenya, considered the vetting structure in line with the Public Appointments
(Parliamentary Approval) Act and in line with known best practices and resolved that
during the vetting of the nominee which was scheduled for the 13" of October 2016,
Members will ensure that questions asked by any Member will not be repeated by
others and as much as possible, the vetting should take around two hours’ time.
Members also went through the memoranda submitted by the public in response to a
request by the Clerk of the National Assembly through the print media.

MIN No.JLA.CJ.APP.04 /2016:- MEETING WITH INDEPENDENT
ELECTORAL AND BOUNDARIES COMMISSION
SECRETARIAT

The Committee met with the Secretariat of the Independent Electoral and Boundaries
Commission (IEBC). It was noted that the meeting was arranged in response to a letter
by the IEBC secretariat requesting for audience. The Chief Executive Officer of the IEBC
gave a brief presentation to the Committee on the Implications of the Election Laws
Amendment Act on Preparations for 2017 General Elections. The Committee, however,
asked the IEBC secretariat to meet the Committee on Tuesday, 18" October 2016 when
the secretariat will be more prepared.

MIN No.JLA.C].APP.05/2016:- ADJOURNMENT

The meeting was adjourned at forty five minutes past twelve o’clock.

MIN.No.JLA.CJ.APP.06 /2016 DATE OF NEXT MEETING
The next meeting wi held on Thursday 13 October, 2016 at 10.00 a.m.
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EXECUTIVE OFFICE OF THE PRESIDENT |
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RE: APPROVAL OF APPOINTMENT - CHIEF JUSTICE OF KENYA

Reference is made to the above subject matter.

Following interviews by the Judicial Service Commission to fill the
Position of Chief Justice, and the consequent selection of David Kenani
Maraga, | am now forwarding the Name of Hon. Mr. Justice David
Kenani Maraga for consideration and approval by Parliament as per
the requirement of Article 164(1)a of the Consfitution of Kenya 2010.
This will pave the way for his appointment by His Excellency the
President to be the Chief Justice of Kenya.

| have enclosed a copy of the letter conveying the decision by the
Judicial Service Commission to pick Hon. Mr. Justice David Kenani
Maraga for consideration for appointment as Chief Justice.

JOSEPH K. KINYUA, EGH //@Q
CHIEF OF STAFF AND HEAD OF PUBLIC SERVICE A o, ;VJ'VV :
Encl. , v \
cc: Mr. Justin Bundi, CBS ‘/\/’/XY
Clerk of the National Assembly of Kenya L
Parliament Buildings \'(:"[Y @

NAIROB!
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RE: APPROVAL OF APPOINTMENT - CHIEF JUSTICE OF KENYA

Reference is made to the above subject matter.

Following interviews by the Judicial Service Commission to fill the
Position of Chief Justice, and the consequent selection of David Kenani
Maraga, | am now forwarding the Name of Hon. Mr. Justice David
Kenani Maraga for consideration and approval by Parliament as per
the requirement of Article 166(1)a of the Constitution of Kenya 2010.
This will pave the way for his appoinfment by His Excellency the
President to be the Chief Justice of Kenya.

| have enclosed a copy of the letter conveying the decision by the
Judicial Service Commission fo pick Hon. Mr. Justice David Kenani
Maraga for consideration for appointment as Chief Justice.

Yours

JOSEPH K. KINYUA, EGH

CHIEF OF STAFF AND HEAD OF PUBLIC SERVICE

Encl. 4<“—L
cc:  Mr. Justin Bundi, CBS /Z)&O "

Clerk of the National Assembly of Kenya

Parliament Buildings
NAIROBI



REFPUBLIC OF KENYA

Telephone: Nairobi 2221221 )
JUDICIAL SERVICE COMMISSION

P. 0. BOX40048-00100

-

/)1 ) Email: jscsecretariat@judiciarv.go.ke

{ ~

! ~ NAIROBI
~ When replying please quote:
JsC. 1/4 22nd September, 2016
Letter of Transmittal
His Excellency Hon. Uhuru Kenyatta, C.G.H.,
The President of the Republic of Kenya and Commander-in-Chief QT A (9,\':&(
of the Kenya Defense Forces, STATE éﬁ? HOUSE
Office of the President,
Harambee House, 27 SEPR 2016
NAIROBI.
SECRET REGISTRY
RECEIVEID
Your Excellency, NAIRORBI, KENYA.

mvezwiz,

RE: RECOMMEDATION FOR APPOINTMENT TO THE OFFICE OF
CHIEF JUSTICE OF THE REPUBLIC OF KENYA OF HON. MR. JUSTICE
DAVID KENANI MARAGA

On behalf of the Judicial Service Commission, I have the honour to forward to
Your Excellency, the attachment containing the recommendation for the appointment to
the above stated office of Hon. Mr. Justice David Kenani Maraga National Identity
Card No. 0330884 to be made by Your Excellency subject to the approval by the National
Assembly in accordance with the Provisions of Article 166 (1) (a) of the Constitution of
Kenya.

The Commission has undertaken the process with utmost transparency and as pet
the mandate conferred upon it by the Constitution and Judicial Service Act, 2011 and with
tangible participation of the sovereign people of IKenya.

Thank you.

Yours faithfully

MR- ‘

Hon. Prof. Margaret IKobia, PhD, CBS,
ACTING CHAIRPERSON,
JUDICIAL SERVICE COMMISSION.




THE JUDICIAL SERVICE COMMISSION

SELECTION REPORT — CHIEF JUSTICE OF THE REPUBLIC OF KENYA

RECOMMENDATION

One (1) post was declated vacant and subsequeatly advertised by the Judicial Setvice
Commission under Advertisement No. V/No. 6/2016. Thirteen (13) applications were
received and all the applicants were shortlisted and called for interviews. Twelve (12)

candidates appeared for interviews and were interviewed accordingly.
The Commission recommended that:
Hon. Mr. Justice David Kenani Maraga National Identity Card No. 0330884 be appointed

to the post of Chief Justice of the Republic of Kenya.

The detailed report of the recruitment and selection process is annexed.

COMMISSIONERS SIGNATURE

1. Hon. Prof. Margaret Kobia, PhD, CBS,
Acting Chairperson.

2. Hon. Emily Ominde,
Commissionet.




3. Hon. Prof. Githu Muigai, EGH, SC, Attorney General

Commissionet.

4. Hon. Mr. Justice M.A. Warsame, Judge of Appeal
Commissionet.

5. Hon. Prof. Tom O. Ojienda, SC

Commissionet.

6. Hon. Mt. Justice A.O. Muchelule, Judge of the High Court  -----mmmemeev \@/ ———————————

Commissionet.

7. Hon. Ms. Winne W. Guchu

Commissionetr.

8. Hon. Mr. Kipngetich Arap Korir Bett

Commissioner.

9. Hon. Metcy Mwarah Deche
Commissioner.

SECRETARY / CHIEF REGISTRAR OF THE JUDICIARY

Hon. Mrs. Anne A. Amadi,  meeemememmmemmomememees

2977

Dated: ~-oomenf ST AN e
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THE JUDICIAL SERVICE COMMISSION

ANNEXTURE

THE REPORT OF THE JUDICIAL SERVICE COMMISSION OF KENYA ON THE
RECRUITMENT AND SELECTION PROCESS FOR THE CHIEF JUSTICE OF THE
REPUBLIC OF KENYA

SUBMITTED TO HIS EXCELLENCY THE PRESIDENT OF THE REPUBLIC OF KENYA

ON 22" SEPTEMBER, 2016

DATED 22™° SEPTEMBER, 2016
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INTRODUCTION

1. The Chief Justice / President of the Supreme Court Hon. Justice Dr. Willy M. Mutunga, D.
jur, B.G.H., S.E.G.H., retired on 16" June, 2016.

NOTICE OF VACANCY

2. Subsequently, the Judiciary declared the vacancy in the Office of the Chief Justice of the
Republic of Kenya pursuant to Section 3(1), Part II, First Schedule of the Judicial Service
Act, No. 1 of 2011.

ADVERTISEMENT

3. Thereafter, on 17" June, 2016 the Judicial Service Commission advertised the vacant position
of Chief Justice of the Republic of Kenya in accordance with the provisions of Section 3,

Part II, First Schedule of the Judicial Service Act, No. 1 of 2011.

4. The deadline set out in the advertisement for submission of applications was 7" July, 2016 at
5.00 p.m. However, subject to Gazette Notice No. 4954 of 1** July, 2016 declaring 7™ July,
2016 a Public Holiday (Idd — Ul —Fitr) the deadline was extended to 8™ July, 2016.

5. A total of thirteen (13) applicants responded to the advertisement as follows:-

List of applicants for the position of Chief Justice:

S/No. Name of Applicant 1.D. /Passport No.
1. Hon. Mr. Justice Alnashir R.M. Visram 10177186
2. Hon. Mr. Justice David Kenani Maraga 0330884
3. Hon. Justice Dr. Smokin Charles Wanjala 2093616
4. Hon. Lady Justice Roselyn Naliaka Nambuye 0213374
5 Hon. Mr. Justice Amraphael Mbogholi Msagha 5468691
6. Prof. Makau Mutua A1695101
7 David Mwaure Waihiga 1889015
8. Hon. Mr. Justice (Rtd) Aaron Gitonga Ringera. 4826426
9. Philip Nzamba Kitonga 4839950
10. Lucy Wanja Julius , : 10252584
11. Hon. Justice Prof. Jackton Boma Ojwang 7112666
12 Paul Andrew Kongani Udoto Kongani 20459152
13, Amb. Daniel Waisiko Wambura 10793375

e Page2of7



REVIEW OF APPLICATIONS

6. Pursuant to Part INI, First Schedule of the Judicial Service Act, 2011 the Judicial Service

Commission at its meeting of 12" July, 2016 reviewed all the applications for completeness

and compliance with Constitutional and statutory requirements and shortlisted six (6)

candidates as follows:-.

Shortlisted Candidates

S/No.

Name of Applicant

Hon. Mr. Justice Alnashir R.M. Visram

Hon. Mr. Justice Amraphael Msagha Mbogholi

Hon. Mr. Justice David Kenani Maraga

Philip Nzamba Kitonga

Hon. Lady Justice Roselyn Naliaka Nambuye

Hon. Justice Dr. Smokin Charles Wanjala

7. The Commission’s meeting held on 14™ July, 2016 scheduled the six (6) candidates for

interview as indicated below:-

Schedule of interview for shortlisted candidates

S/No. | Name of Applicant Day/Date of Interview Time for the
Interview

1. Hon. Mr. Justice Alnashir R.M. Monday 9.00 a.m.
Visram 29/8/2016

2. Hon. Mr. Justice Amraphael Msagha | Tuesday 9.00 a.m.
Mbogholi 30/8/2016

3. Hon. Mr. Justice David Kenani Wednesday 31/8/2016 9.00 a.m.
Maraga

4. Philip Nzamba Kitonga Thursday 9.00 a.m.

1/9/2016

s Hon. Lady Justice Roselyn Naliaka Friday 9.00 a.m.
Nambuye 2/9/2016

6. Hon. Justice Dr. Smokin Charles Saturday 9.00 a.m.
Wanjala 3/9/2016

8. Pursuant to Section 9, Part III, First Schedule of the Judicial Service act, No. 1 of 2011,

the Commission published the names of the applicants and shortlisted candidates in the print

media and the Kenya Gazette. The shortlisted candidates were accordingly notified of the

dates of interviews.
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9. The interviews commenced on 29" August, 2016.

10. The criteria used to evaluate qualifications of individual applicants is provided under Part V,

First Schedule of the Judicial Service Act, No. 1 of2011.

11. On the 29" August, 2016 the High Court Constitutional Petition No. 314 of 2016 ordered

that the Judicial Service Commission re-consider all applicants who had not been shortlisted

for the position of Chief Justice.

12. Following the above order which was served upon the Commission on 29" August, 2016, the

Commission at its meeting held on the same day, reviewed the applications of applicants who

had not been shortlisted and resolved that they all be invited for interview.

13. The interview schedule was a accordingly revised to include all applicants as follows:-

Revised interview Schedule for the position of Chief Justice:

S/No. | Name of Applicant ILD. / Day/Date of Time for the
Passport No. | Interview Interview
1. Hon. Mr. Justice Alnashir R.M. 10177186 Monday 9.00 a.m.
Visram 29/8/2016
2 Hon. Mr. Justice Amraphael Msagha | 5468691 Tuesday 9.00 a.m.
Mbogholi 30/8/2016
3. Hon. Mr. Justice David Kenani 0330884 Wednesday 9.00 a.m.
Maraga 31/8/2016
4. Philip Nzamba Kitonga 4839950 Thursday 9.00 a.m.
1/9/2016
5. Hon. Lady Justice Roselyn Naliaka 0213374 Friday 9.00 a.m.
Nambuye 2/9/2016
6. Hon. Justice Dr. Smokin Charles 2093616 Saturday 9.00 a.m.
Wanjala 3/9/2016
7. Paul Andrew Kongani Udoto 20459152 Monday 5/9/2016 | 9.00 a.m.
Kongani
8. Hon. Mr. Justice (Rtd) Aaron Gitonga | 4826426 Tuesday 9.00 a.m.
Ringera. 6/9/2016
9. Amb. Daniel Waisiko Wambura 10793375 Wednesday 9.00 a.m.
7/9/2016
10. David Mwaure Waihiga 1889015 Thursday 9.00 a.m.
8/9/2016
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11. Hon. Justice Prof. Jackton Boma 7112666 Monday 9.00 a.m.
Ojwang 12/9/2016

12. Lucy Wanja Julius 10252584 Tuesday 9.00 a.m.
13/9/2016

13. Prof. Makau Mutua A1695101 Wednesday 9.00 a.m.
14/9/2016

14. The candidates were accordingly notified and the revised interview schedule published in the
print media and Kenya Gazette.

15. Candidate No. 10 on the revised interview schedule David Mwaure Waihiga wrote to the
Commission withdrawing his candidature.

16. Candidate No. 11 (Hon. Justice Prof. Jackton Boma Ojwang) was rescheduled to Thursday
5t September, 2016 subject to Gazette Notice No. 7315 dated ot September, 2016 which
declared 12" September, 2016 a public holiday (Idd-Ul-Adha).

17. The total number of candidates who appeared for interview was twelve (12).

INTERVIEWS

18. The interviews were conducted between 29" August and 15" September, 2016 at the

Supreme Court Library.

19. The Commission exercised due diligence and contacted the following vetting bodies for

confidential reports on the candidates; Kenya Revenue Authority, High Education Loans Board,
Law Society of Kenya, Directorate of Criminal Investigation, Advocates Complaints
Commission, Ethics and Anti Corruption Commission and National Intelligence Service.
Members of the public were also invited to submit any information of interest on any of the
candidates. Several complaints / information wete received from the members of the public.
They were admitted, processed and forwarded to the respective candidates for response. The
particular candidates responded and the responses same were considered in evaluating and

nominating the best candidate for the position.
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NOMINATION

20. At the conclusion of the exercise and pursuant to Article 166(1)(a) and Article 172(1) (a) of
the Constitution of Kenya as read with Section 14, Part V, First Schedule of the Judicial
Service Act, No. 1 of 2011 the Judicial Service Commission recommends Hon. Mr.
Justice David Kenani Maraga Judge, Court of Appeal National Identity Card No.
0330884 for appointment as Chief Justice of the Republic of Kenya.

COMMISSIONERS SIGNATURE

1.

[

Hon. Prof. Margaret Kobia, PhD, CBS,
Acting Chairperson.

Hon. Emily Ominde,
Commissioner.

Hon. Prof. Githu Muigai, EGH, SC, Attorney General =
Commissioner., q

Hon. Mr. Justice M.A. Warsame, Judge of Appeal
Commissioner. >

Hon. Prof. Tom O. Ojienda, SC
Commissioner.

Hon. Mr. Justice A.O. Muchelule, Judge of the High Court ~ —coemmeececeeeee / / -

Hon. Ms. Winnie W. Gychu =~ ______ \[3}‘9_{}’_”_ J/)M""Tﬂ
Commissioner, é; o
"_/O@\

Hon. Mr. Kipngetich Arap Korir Bett .
Commissioner.

Hon. Mercy Mwarah Deche [ A e T
Commissioner.
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SECRETARY / CHIEF REGISTRAR OF THE JUDICIARY

Hon. Mrs. Anne A. Amadi, MQ_M
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EXECUTIVE OFFICE OF THE PRESIDENT
CHIEF OF STAFF AND HEAD .OF THE PUBLIC SERVICE

Telegraphic Address STATE HOUSE
Telephone: +254-20-2227436 P.O. Box 40530-00100

AT VoLx (1) 29 September \ZOT§Ken:
NOL e anddme ....................

Hon. Justin Muturi, EGH. MP
Speaker of the National Assembly
Parliament Buildings

NAIROBI

Dear &H(@V\ \\/(L/CWLW

RE: APPROVAL OF APPOINTMENT - CHIEF JUSTICE OF KENYA

Reference is made o the above subject matter.

Following interviews by the Judicial Service Commission fo fill the
Position of Chief Justice, and the consequent selection of David Kenani
Maraga, | am now forwarding the Name of Hon. Mr. Justice David
Kenani Maraga for consideration and approval by Parliament as per
the requirement of Article 166(1)a of the Constitution of Kenya 2010.
This will pave the way for his appointment by His Excellency the
President to be the Chief Justice of Kenya.

| have enclosed a copy of the letter conveying the decision by the
Judicial Service Commission fo pick Hon. Mr. Justice David Kenani
Maraga for consideration for appointment as Chief Jusfice. -

Yours SV‘/\ AN Y

\)( |
e
JOSEPH K. KINYUA, EGH
CHIEF OF STAFF AND HEAD OF PUBLIC SERVICE
Encl.
ccC: Mr. Justin Bundi, CBS

Clerk of the National Assembly of Kenya

Parliament Buildings
NAIRGBI




VETTING STRUCTURE AND QUESTIONS



No. 33 of 2011 [Rev. 2012]
Public Appointments (Parliamentary Approval) Act, 2011
[Issue 1] 8

SCHEDULE
[Section 6(8).]

CRITERIA FOR VETTING/APPROVAL OF NOMINEES FOR
APPOINTMENT TO PUBLIC OFFICE BY PARLIAMENT
QUESTIONNAIRE

Notes:

a) This questionnaire applies to appointments to public office
arising by or under the Constitution or any other law where
parliamentary approval is required.

b) The questionnaire shall be used by the relevant parliamentary
committee to vet a nominee appearing before the committee in
the process of parliamentary approval.

c) The questionnaire shall be filled and submitted by the
nominee to the relevant parliamentary committee through the
Clerk of the relevant House of Parliament on or before a date
set by the committee.

d) The submission of false information in the questionnaire is an
offence and may result in prosecution.

e) Any form of canvassing by a nominee shall lead to
disqualification.

f) The nominee must answer all the questions.

..........................................................................................

..........................................................................................

..........................................................................................

..........................................................................................



..........................................................................................

..........................................................................................

4. Date of Birth: 12/01/1951 IN BOSOSE VILLAGE OF
NYAMIRA COUNTY

....................................................................................

....................................................................................

..........................................................................................

..........................................................................................

..........................................................................................

..........................................................................................

..........................................................................................

..........................................................................................

..........................................................................................

..........................................................................................

..........................................................................................
