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THE ENVIRONMENTAL MANAGEMENT AND CO-
ORDINATION ACT

(Cap.387 )

IN EXERCISE of the powers conferred by section 147(l) of the
Environmental Management and Co-ordination Act, the Cabinet
Secretary for Environment, Climate Change and Forestry, on the
recommendation of the National Environment Management Authority
and on consultation with the lead agencies, makes the following
Regulations-

THE ENVIRONMENTAL MANAGEMENT AND CO.
ORDINATION (DEPOSIT BONDS) REGULATIONS, 2025

PART I_ PRELIMINARY PROVISIONS

l. These Regulations may be cited as the Environmental Ciution.
Management and Co-ordination (Deposit Bonds) Regulations, 2025.

2. In these Regulations, unless the context otherwise requires- Interpreration

"abandoned land" means a degraded environment where the
perpetrator is not identifiable;

"affected media" means land, water, air, or any other natural
resource that has been polluted, contaminated or degraded:

"applicant" means any person who submits a Deposit Bond
Assessment Report to the Authority for consideration and approval;

"bond discharge certificate" means an authorisation issued by the
Authority certifying that the remediation works have mei all
completion criteria, specifications and standards for the ref.und of a
deposit bond;

"Committee" means the Technical Advisory Committee
established under regulation I 8;

_ _"competent expert" means a multi-skilled team having
knowledge in environmental valuation, law or actuary and lett by ai
environmental assessment expert or firm Iicensed by the Authority;

"environmental emergency" means the sudden onset of clisasters,
accidents. or unexpected condition or situation resulting liom
technological or human-induced factors, or a combination of both, that
in the reasonable opinion of the Authority, materially or adversely, or is
tikely to materially or adversely cause severe damage to all or to a
significant part thereof, or which presents a physical threat to persons
or property or the environment;

"facility" means a place where any of the activities set out in the
First Schedule is undertaken;

"good environmental practice" means a sustainable or
environmentally responsible practice that is undertaken in accordance
with the provisions of the Act or any other existing law;

"industrial plant" means any plant undertaking manuthcturing,
engineering or trade activities as set out in the First Schedule;
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"notice of confiscation" means a notice issued by the Authority
for the purposes of confiscation of a deposit bond;

"operator" means a registered proprietor of the any of the
activities set out in the First Schedule;

"proponent" means a person proposing or executing any project,
programme or undertaking set out in the First Schedule;

"Register" means a Deposit Bond Register maintained under
these Regulations; and

"remediation" means rehabilitation, clean-up, restoration. post-
care, maintenance and compatible after-use activities.

3. These Regulations shall apply to activities, industrial plants
and undertakings set out in the First Schedule which have or are likely
to have adverse effects on the environment.

4. The purpose of these Regulations is to prescribe the
procedure for n'ranaging a deposit bond.

PART II_MANAGEMENT OF DEPOSIT BONDS

5. (1) The Director-General shall be responsible for the

management of deposit bonds.

(2) The Director-General shall, with respect to the management of
deposit bonds-

(a) prepare and maintain a register of activities, industrial plants
and undertakings that require deposit bonds;

(b) review the terms of reference developed by the cornpetent
experts in carrying out a deposit bond assessment;

(c) review the Deposit Bond Assessment Report to determine the

adequacy and reliability of deposit bonds payable to the

Restoration Fund;

(d) issue approvals on Deposit Bonds Assessment Reports and
notices of the deposit bonds payable to the persons liable to pay

the deposit bond;

(e) make recommendations to the Cabinet Secretary on the
prescription of payments of deposit bonds by the Cabinet
Secretary responsible for finance, pursuant to section 28(2) of
the Act:

(f) undertake a joint inspection and monitoring with the relevant
county government or lead agency to determine compliance
with good environmental practices in line with the approval
on terms and conditions based on the Deposit Bond
Assessment Report;

(g) receive periodic status reports of any on-going remediation
work from the operators;

(h) prepare annual reports on deposit bonds received, refunded,
contiscated, status of sites remediated and matters which

Application.

Purpose of the
Regulations.

Management of
deposit bonds.
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have been determined or are pending before the Tribunal;
and

(i) undertake any other activity, as may be conf'erred on it under
the Act or any other law.

6. Pursuanr to section 28(1) of the Act, the Authority shall keep
and maintain a Deposit Bonds Register of activities, industrial plants or
undertakings which are likely to have adverse effect on public health
and the environment.

7. The Register referred to under regulation 6 shall contain the
following particulars-

(a) name of the facility;

(b) location of the facility;

(c) name and address ofthe contact person;

(d) the activity being undertaken ar the facility;

(e) Integrated Environmental Assessment licence number and,
where relevant, Environmental Audit reference number;

(f) initial deposit bond payable;

(g) adjusted deposit bond payable; and

(h) any other relevant intbrmation.

8. (l) Each project proponent shall ensure that a Deposit Bond
Assessment Repon is prepared on the any project set out in the First
schedule likely to have signiticant adverse ef'fecrs on the environment
when operated in a manner that is not in contbrmity witll good
environmental practices

(2) The Deposit Bond Assessment Report prepared under sub_
regulation (l) shall be prepared by a competent expert in accordance
with terms of reference approved by the Authority.

(3) A Deposit Bond Assessment Report shall include_
(a) the proposed locarion of rhe projecr;

(b) site characreristics for a facility in operation;

(c) a clear description of the activities being undertaken at the
facility;

(d) evidence of integrated environmental assessment or
environmental audit where applicable;

(e) the environmental management systems in place;

(f) the existing environmental lcvies or other insurance covcr.s
that the facility may have;

(g) a remediation, post-care and maintenance plan, including the
required standards of remediation works, the activities
involved, time frame, cost and the monitoring mechanism;

Maintenance of
Registcr.

Contents of
Register

Dctcrminrtion ol'
a Deposit Bond
tbr tacilities in
operation,
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(h) an analysis of the amount of deposit bond payable in respect
of the projected cumulative risks of the project activities to
the recipient environment and affected media and Persons as

shall be prescribed by the Cabinet Secretary responsible for
matters relating to finance on the recommendation of the
Cabinet Secretary; and

(i) details of the operator or proponent who shall be responsible
for the execution and completion of remediation works.

(4) A person who provides information or data which is false,
incorrect or intended to mislead in relation to this regulation, commits
an offence.

9. ( I ) The Authority shall, in consultation with the relevant lead
agencies, review and make a decision on the Deposit Bond Assessment
Report based operational standards set by the Authority.

(2) Upon review of the report under sub-regulation (l), the
Authority shall, in writing, communicate its decision-

(a) to the operator of the facilities in operation, within thirty
days of the submission of the report: and

(b) to the proponent of a proposed project, within thirty days
atter the issuance of the Integrated Environmental
Assessment Licence.

(3) Where the Authority is satisfied with the contents of the
Deposit Bonds Assessment Report, the Authority shall-

(a) issue an approval of the Deposit Bond Assessment RePo(;
and

(b) issue a notice of the deposit bond payable.

(4) Where the Authority is not satisfied with the adequacy or
reliability of information provided in the Deposit Bond Assessment
Report, the Authority may-

(a) make a decision on the basis of the Authority's estimate of
the deposit bond amount; or

(b) undertake a reassessment of the deposit bond payable.

(5) The project proponent shall pay the deposit bond notified
under sub-regulation (3) to the Restoration Fund within a period of
thirty days of the date of the notice or such other period depending on
the complexity ol the operation, regularity and quantunr of payment
rcquired.

10. The payment of a deposit bond shall not operate as-

(a) an exemption for non-compliance to applicable provisions of
the Act; and

(b) a defence to any civil action or to prosecution that may be
brought or preferred against a proponent or operator in

Rcview and
approval by the
Authority.

Non- applicability
of the deposit
bond.
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respect to the manner in which an activity, industrial plant or
undertaking is executed, managed or operatect.

. . il. The Authoriry may, ar any time afterthe bond has been paid
but before the completion of the affected project, reassess the amount
payable as deposit bond, if-

(a) there has been an error in the original assessment;

(b) there is a substantial change or modification in an activity.
industrial plant or undertaking or in the manner in which :in
activity, industrial plant or undertakings is being opcrated;

(c) an activity, industrial plant or undertaking poses an
environmental threat requiring greater remediation
interventions which could not be reasonably foreseen at the
time of the original assessment was apprcved:

(d) ir is established that thc intbrnration or dara givcn by rhe
appltcant was false, inaccurate or intcnde cl to rnislcad; oi

(e) the deposit bond amount has been partially or lully utilisecl
before the completion of the affected projec:t.

12. (l) The Authority may conduct a review of thc deposit bond
payable under these Regulations to ensure adequacy of the deposit
bond with regard to the approved rernediation plan.

(2) The review under sub-regulation ( I ) may be_
(a) conducted depending on the complexity of the operation,

long-term care and progressive remediation works icquired;

(b) carried out every three years, or any other period as rnay be
approved by the Authority.

13. (l) The Authority shall, pursuant to secrion 2g(3) of the Act,
issue a refund of a deposit bond amount after inspecting an operation
and establishing that the operator has observed good environnrcntal
practices.

(2) An operator shall within sixty days of nearins conrpletion ol.
an operation, notify the Authority when an operation is approuching
closure and end of remediation works by subrnitting a rlmeuiatioi
report demonstrating the completion of the remecliation works is done
in accordance with the parameters set out under sub-regulation (4).

(3) The Authority shall inspect the facility within sixty clays liom
the date of submission of the remediation report under sub-regulation
(2), to ensure compliance with the conditions, specificatidns and
standards set out in the approval docunrent, annual envirormental auctit
reports,.remediation, post care and maintenance plans ancl initiate the
processing of a bond discharge certificate as set out in the Second
Schedule.

(a) The Authority shall take into account the following factors
during an inspection-

Reassessment of a

deposit bond.

Review of the
deposit bond
payablc.

Rcfund of a
Deposit Bond.
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(a) the public safety of the sitei

(b) the stability of the site under a range of seasonal conditions
representative of that climate;

(c) the ecological system recovery at the sitel

(d) the sampling and analysis of applicable parameters;

(e) the state of recovery in comparison to the surrounding area;

(fl) the aesthetic value of the site;

(g) the time scales to meet the required remediation level;

(h) the compliance history of the operator;

(i) the compatible after-use plans of the site;

() tne involvement of stakeholders, project affected populations
and surrounding community; and

(k) any other factor as may be determined by the Authority.

(5) The deposit bond determined in accordance with these
Regulations shall be refunded without interest to the operator within six
months after issuance by the Authority of the bond discharge
certificate.

14. (l) The Authority may, pursuant to section 28(4), confiscate
a deposit bond where the operator breaches the provisions of the Act
and these Regulations.

(2) Where the Authority intends to confiscate a deposit bond, the
Authority shall issue a notice, in writing, of the intended confiscation to
the operator.

(3) The operator shall be required to respond to the notice under
sub-regulation (2) within fourteen days of receipt of the notice.

(4) Where the operator fails to respond to the notice as required
under sub-regulation (3), the Authority may confiscate the deposit bond
without any further reference to the operator.

(5) Where the Authority receives a response from the operator
under sub-regulation (3), the Authority shall grant the operator an

opportunity to be heard and in this regard, schedule a date for the
hearing that shall be at least fourteen days after the response by the
operator.

(6) The decision of the Authority shall be communicated to the
operator within fourteen days from the date of the hearing.

(7) Upon hearing a matter under this regulation, the Authority
may-

(a) issue a notice requiring the operator to restore the affected
media within the time specified by the Authority;

(b) where the operator fails to remediate the affected media to
the satisfaction of the Authority, the Authority shall

Confiscation of a
deposit bond.
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confiscate and within sixty days initiate the process to use
the deposit towards restoration of the affbcted media and
thereafter prepare and publish a financial report in the
Oazenc on how the funds in the deposit bond wcre utilisecl;
or

(c) cancel any license issued to the operator under the Act on the
advice of the Committee, where the operator has become a
habitual offender.

(8) Where the cost of remediation exceeds the deposit bond
amount confiscated, the balance of such costs shall be recovered fiom
the operator.

(9) Where the Authority confiscates a deposit bond and the
operator is dissatisfied with the confiscation, the operator may,
pursuant to section 28(5) of the Act, ref'er the matter to a competent
court of law within sixty days of the decision of the Authority.

15. (l) A person may appeal to the Tribunal or competent court
of law in accordance with the provisions of the Act if that person is
aggrieved by-

(a) the determination of the amount of the deposit bond payable
under these Regulations;

(b) the confiscation of a deposit bond by the Authority;

(c) the reftndable amounr of a deposit bond;

(d) the imposition by the Author.ity of any condition, limitation
or restricrion in the approval condition pertaining to deposit
bond; or

(e) any orher decision made by the Authority relating to the
payment of a deposit bond by that person.

PART III _MISCELLANEOUS PROVISIONS

16. A person who commits an offence under these Regulations
for which no specific penalty has been provided shall be liable, on
conviction, to the penalty specified under section 144 of the Act.

17. The transferee as well as the transferor of an undertaking set
out in the First Schedule shall be liable for all liabilities and the
observance of all obligations imposed by the transf'er in respect of the
operation transferred, but the transferor shall not be responsiLle for any
future liabilities or any obligations so imposed with regard to thl
operation from the date of the transfer.

18. (l) A person who is carrying out an activity, industrial plant
or undertaking set out in the First Schedule shall, within twelve months
of the commencement of these Regulations, comply with the provisions
of these Regulations.

(2) A person who fails to comply with sub-regulation ( l)
commits an off'ence.

Appeals

Offcnccs and
penalties.

Liability on
transfer

Transitional
Clause.
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FIRST SCHEDULE

(ru.2,i,8(1), l8(l))

Activities, industrial plants and undertakings eligible for deposit bonds

The activities, industrial plants or undertakings that have or are likely to have

significant adverse effects on the environment when operated in a manner not in
conformity with good environmental practices and would attract the payment of a deposit
bond, include the following-

l. ExtractiveActivities

(a) exploration of oil and gas activities (onshore and offshore);

(b) exploitation or extracting of oil and gas activities (onshore and offshore);

(c) underground and open cast mining operations including gas and solid
minerals; or

(d) quarrying.

2. Industrial Plants

(a) breweries;

(b) distillery;

(c) Sugar factories;

(d) Paper pulping and recycling;

(e) batteries manufacturing and recycling;

(f) Pharmaceuticalindustries;

(g) steel milts;

(h) tanneries;

(i) cement industries;

() chemical and petrochemical industries;

(k) storage facilities for petroleum products including depots and petroleum
service stations; or

(l) refineries of petroleum products.

3. Agricultural

Large scale horticultural and flower farms exceeding 100 hectares

4. Transportation

(a) transportation of petroleum products;

(b) transportation of hazardous chemicals.

where transportation is part of the activities of the main facility operator, this
will be covered by the deposit bond paid by the operator for the facility.

5, Intiastructureprojects

(a) Power generation plants-
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(i) geothermal power plants;

(ii) coal plants;

(iii) nuclear power plant;

(iv) Storage and multipurpose dams of more than 500,000 cubic metres: or
(v) thermal power plants.

(b) Pipelines -
(i) operation of a main transmission pipeline for liquid (other than water) or

gas; or

(ii) operation of sewerage reticulation systems.

(c) Management and disposal of waste-
(i) disposal of hazardous waste through incineration, treatmenr, re-

processing, recycling and destruction;

(ii) sanitary Iandfills and wasre disposal sites; or

(iii) publicity and advertisemenr materials including posters, photographs,
banners, papers and any other materials incidental to campaigns.

6. Introduction ofalien or invasive species offauna and flora into ecosystems.

7 . Introduction and testing of genetically modified organisms.

8. Refugee camps.



STATUTORY INSTRUMENTS ACT, CAP 2A

CERTIFICATE OF COMPLIANCE

UNDER THB ENVIRONMENTAL MANAGEMENT AI{D

CooRDINATION ACT, CAP 387

THE ENVIRONMENTAL MANAGEMENT AND COORDINATION
(DEPOSIT BOi\DS) REGULATIONS, 2025

In accordance with the powers conferred to a regulation-making authority by section 7(4) of the

Statutory Instruments Act, Cap. 2A and pursuant to section 28 and 147 of the Environmental

Management and Coordination Act, Cap. 387, I, the Cabinet Secretary, Ministry of Environment,

Climate Change and Forestry DO HEREBY CERTIFY that a Regulatory Impact Assessment has

been undertaken on the proposed Environmental Management and Coordination (Deposit Bonds)

Regulations, 2025 and that:

a) The aforesaid Environmental Management and Coordination (Deposit Bonds)

Regulations,2025 meet the requirements relating to Regulatory Impact Statement in the

Statutory Instruments Act Cap. 2A and that the guidelines therein have been complied

with; and

b) In my opinion, the Regulatory Impact Statement adequately assesses the likely impact

of the Environmental Management and Coordination (Deposit Bonds) Regulations,

2025.

+ebr---.{Dated this Day of 2025

HON. ADEN BARE DUALE, EGH

CABINET SECRETARY
MINISTRY OF ENVIRONMENT, CLIMATE CHAI\GE & FORESTRY
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EX? LANATORY MEi\{ORANDU M

EXPLANATORY MEMORANDUM TO
rHE ENvrRoNMENrAkffi[t3fitr+ll$Hfi?"*rNArIoN (DBPosIr

PART I

\lr:i.: of the Statutory ltrstrutncttt

'. :::,: ol'the Pareut Act

Tlre Environtnenta I Managetnent and
1 
': 

Goordination (Deposit Bonds) Regulations, 2015

The Environmental Managenrent atrd

Coordination Act, 1999

Tlre Environmental Managetnent atrd

Coordirration (Anrendment) Act, 20 I 5

.i ".: :.'ti Pursuant to Sections 28 and 147 of the Envirotttne rrtal

Management and Coordination Act, [999

'. : -": :.: :i: t liriistrl'/ De.parttnent Ministry of Environment, Natural Resourccs and

Regional Dcvelopnrent Authorities

- -- . ,.... I ...1 (Date to be insefled)

(Datc to bc in,serted)

PART TI

I Fu rp'asu' of the Strtutory ittstruurctrt

The purpose ofthis Regulation is to ensuro:

(a) goodenvirontrrentalpractice;

(b) adequate remediatiott be achieved without adversely affecting
econotnic viability;

(c) compliance rvith remediationobligations;

(d) availability of funds for remediation;

(e) reducc or eliminate financial risk to the tax payer associated with tlre

environrnental restoration after the end of the life cycle of thc project

and

(0 sustairuble development.

1

t



) Legislativc (-'orrtext

2.1 'l'his Sratutory lt$trrurent is enacted pursuant to Sections 28 and 147 of tlte
Environrnental Managenrent and Coordination Act. No.S ol 1999 ancl thc

EN,IC (Arrrendment) Act, 2015.

Thc Regulation seelts to opcfationalise sectiort 28 of the Act, 1999 by

cstabtistring a register of activitles, irrclustrial plants anrl ttndertal<ings tvltich

have, or u." nlosilittely to have signitlcant inlpacts on the etrvirotltrlcnt, rvlrett

operatecl is a nrannci that is not i11 corlfortnity u'itlt good envitorlnretttal

practice. 
, , -.

It is a lorrn of Errvirounreutal Financial Assurance that enhances sel[-

regulatiou by operatols of activitics. indirstrial piants and Lrndertakings that

rrright adversel-t, afflect tlre enviroruuent, [t rvill thereforc Protnote rertre'dial

responsibiliq'of tlre operators in lelatiott to the etrvil'otrttrctrt'

lt is a guaranree that tlre re[unclirLrle deposit borttl is alrle to lirrance rcttretliatiott

of r5e aclverse irnpacts of rhe activities. indttstriaI lllants and trndertakings.

1-6e Regrrtatiop aiurs tcr recluce financial risl< to the ta\pa-Yer by cnsurirrg that

ftrncls aie available trt rrnclcrtal<e cnvirorrntetttal restr:rriltitrtr activities al'tcr the

encl of the econott:ic. lit'c tri a project Qr activit)'.

Policl' Bacltgrott ntl

3.1 Tlre policy objective of the Environnrentirl N.ltuagertretrt and Coordinatiotr Act,

1999 is to provide tbr tlie cstoblishnte nt of an appropriate legal and

institr.rtioual tlalrervork fbr t[e rnarragentent of the ettvirotrtrtetrt.

Tlre Eur,irclunrent tvlanagellrent urtcl Coorclination and Ac[ ol 1999 lias

prgviclecl lt'rr EnvirouurentaI Deposit [Jorrds trrrder Section 28. Ttris sectiort has

i.1oru.r.r not [:een operationalised to date hence thc need for tlris l(egula(iorl.

' l(cuya's urajor envilol'lnlel'rtal inciclertts profile is donrinatecl by abarrdonecl

quari.ies ancl nrine sites, industrill poltution. ittvasion by alien species, irnllircts

of large scale iutrastrrrcture projects and occidertts in the trallsport seclor

associited rvitlr.ttansportatiorr of hazardous prodrrcts. Despite the existence of
the Natiolnl Disaster Operational Centre. ernergctlcy services ar'e yet to be

tirlty ilregrated and rvith lirrritecl rusor.rrces, nlan)'incidellts ill l(Gn)'a trscalate

ro sucll alt eNtellt tlrat ttrey l:econte nlilii]i'catastrol)hic events.

Coqsetltrc.rrtly, this Regulatiorr lirltlls thc prrlicl, objectives trf the Act h;'

establis6ing a franrervork lbr the uranagenlent r.rI all aspects of the deposit

t trnds.

Cousu I tatlolr ou tconte

4.1 T5e rasl<force involr,ecl in the drr.eic,1:nrent of this ltegulatiott rvas dratrvn flotlr

2

3.

I

d,

t



The Environmental Management and Coordination (Deposit Bonds) Regulations, 2024

SECOND SCHEDULB

DEPOSIT BOND DISCHARGE CtrRTIFICATE (116(3))

Deposit Bond Discharge Certificate No.......
Depos it Bond Assessment Report/Approval No............

Issued to (Name of proponent or operator)....

Address......

Nature of the operation .............

Physical Location (Plot No. L.R. No., GPS coordinates) of the
operation.... ....,),,,,),,,,

The Authority is satisfied that the remediation works undertaken by the proponent or operator
is compliant with the conditions, specifications and standards as set out in the remediation,
post care and maintenance plan and has therefore observed good environmental practices.

The Authority shall issue a refund of a deposit bond amount (KSlis)..

Date issued

Signature
Director General

(Seal)

Made on the..

Soipan Tuya,
Cabinel Secretary,

Ministry of Environnrcnt, Clintale Change and Forestry.

20

t6
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(iv)thermal power plants

(b) Pipelines -(i) operation of a main transmission pipeline for liquid (other than water) or
gas; or

(ii) operation of sewerage reticulation systems.

(c) Management and disposal of waste-
(i) disposal of hazardous waste through incineration, treatment, re-processing,

recycling and destruction;

(ii) sanitary landfills and waste disposalsites; or

(iii)publicity and advertisement materials including posters, photographs,
banners, papers and any other materials incidental to campaigns.

6. Introduction of alien or invasive species of fauna and flora into ecosystems.
7. Introduction and testing of genetically modified organisms.
8. Refugee camps.

l5



The Environmental Management and Coordination (Deposit Bonds) Regulations, 2024

FIRST SCHEDULB
(r3, r 10, r23, r'24))

List of activities, industrial plants or undertal<ings eligible for deposit bonds

The activities, industrial plants or undeftakings that have or are likely to have significant
adverse effects on the environment would attract deposit bonds aud include but are not
limited to the following-

1. Extractive Activities
(a) exploration of oil and gas activities (onshore and offshore);
(b) exploitation or extracting of oil and gas activities (onshore and offshore);
(c) underground and open cast mining operations including gas and solid

minerals; or
(d) quarrying.

2. Inclustrial PIants
(a) breweries;
(b) distillery;
(c) Sugar factories;
(d) Paper pulping and recycling;
(e) batteries manufacturing and recycling;
(f) Pharmaceutical industries;
(g) steel mills;
(h) tanrreries;
(i) cernent industries;

O chemical arrd petrochemical industries;
(k) storage facilities for petroleum products including depots and petroleum

service stations; or
(l) refineries of petroleum products.

3. Agricultural
Large scale horticultural and flower far,rs exceeding 100 hectares

4. Transportation
(a) transportation of petroleum products;
(b) transportatiou of hazardous chernicals.

where transportation is part of the activities of the rnain facility operator, this
will be covered by the deposit bond paid by the operator for the facility.

5. Infrastructure projects
(a) Power generation plants-

(i) geothermal power plants;
(ii) coal plants;nuclear porver plant;
(iii) Storage and multipurpose dams of rnore than 500,000 cLrbic rnetres or

l4
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Appeals to the
National
Environment
Tribunal.

Offcnces and
penalties.

Liability on
transfcr.

Transitional
Clause.

PART VI-APPEALS

21.(l) A person who is aggrieved by-
(a) the determination of the amount of the deposit bond payable;

(b) the confiscation of a Deposit Bond;

(c) the refundable amount of deposit bond;

(d) the imposition of any condition, limitation or restriction in the
approval condition pertaining to deposit bond; or

(e) any other decision made by the Authority pertaining to deposit
bonds,

may appeal to the Tribunal in accordance with the Act.

PART VII _ MISCBLLANEOUS PROVISIONS

22. A person convicted of an offence under these Regulations whose penalty
is not provided for, shall be liable to a fine of not more than four million
shillings or to imprisonment for a period not exceeding twenty four months
or to both such fine and imprisonment.

23. The transferee as well as the transferor of an operation listed in the First
Schedule shall be liable for all liabilities and the observance of all obligations
imposed by the transfer in respect of the operation transferred, but the
transferor shall not be responsible for any future liabilities or any obligations
so imposed with regard to the operation from the date of the transfer.

24. (l) A person who is carrying out arl activity, industrial plant or
undertaking which is listed under the First Schedule shall, within twelve
months of the commencement of these Regulations cornply with the
provisions of these Regulations.

(2') A person who fails to comply with regulation 24(l) commits an
offence.
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Establishmcnt and

conrposition of
Technical
Advisory
Comnrittees.

Functions of tlte
Technical
Advisory
Committees.

Conduct ofthe
Affairs of the

Committees.

confiscated, the balance of such costs shall be recovered from the

operator.

(9) Where the Authority confiscates a deposit bond and the operator is

dissatisfied with the confiscation, the operator may appeal to the

Tribunal within sixty days of the decision of the Authority.

(10) The Authority may, in case of an emergency and after notification

to the operator, undertake such measures to rnitigate the damage to the

environment arrd thereafter recover the cost of rernediation from the

deposit bond and the balance of such costs shall be recovered frorn tlte

operator.

PART V - TECHNICAL ADVISORY COMMITTBES

1S. (l) The Authority may set up Technical Advisory Committees to advise it
on n'latters related to Deposit Bonds.

(2) The Committees shall consist of not less than five rnulti-disciplinary
specialists.

(3) The comrnittees may rvith the approval of the Director General co-

opt any other person with relevar-rt expertise as may be required.

(4) There shall be paid to the members of the Comrnittee such remuneration

as the Board of the Authority on the advise of the Salaries and Remuneration

Comrnission shall deterrnine.

l9.The functions of the Corunittees shall be to-
(a) advise the Authority on specific policy initiatives concerning

deposit bonds;

(b) advise the Authority on determination as to the adequacy and

reliability of deposit bonds payable to the Restoration Fund;

(c) advise the Authority on sector specific remediation standards and

standard rates to be used to calculate, determine and reassess the

amount of deposit borrd payable, and

(d) undertake any other function as may be referred by the Authority.

20. The Authority shall forrnulate the terms of reference and rules of
procedure of the Cornmittees.
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Confiscation ofa
dcposit bond.

(k) any other factor as may be determined by the Authority.

(5) The deposit bond determined in accordance with regulation I I shall
be refunded without interest to the operator within six months after issuance
by the Authority of the bond discharge certificate.

17. (l) The Authority may confiscate a deposit bond where the operator
breaches the provisions of the Act.

(2) Where the Authority intends to confiscate a deposit bond, the
Authority shall issue a notice of confiscation to the operator.

(3) The operator shall respond to the notice of confiscation referred to in
paragraph (2) within fourteen days of receipt of the notice.

(4) where the operator fails to respond to the notice as required under
paragraph (3), the Authority shall confiscate the deposit bond without
any further reference to tl're operator.

(5) Upon receiving a response from the operator under paragraph (3),
tlie Authority shall grant the operator an opportunity to be heard.

(6) The decision of the Authority shall be communicated to the operator
within fourteen days'from the date of the hearing.

(7) Upon hearing a matter under this regulation, the Authority may-
(a) issue a notice requiring the operator to restore the affected

media within the time specified by the Authority;

(b) where the operator fails to remediate the affected media to
tl,e satisfaction of the Authority, the Authority shall
confiscate and within sixty days initiate the process to use
the deposit towards restoration of the affected media and
thereafter prepare and publish a financial report in the Kenya
gazette on how the funds in the deposit bond were utilised;
or

(c) cancel any license issued to the operator under the Act on the
advice of the Committee, where the operator has become a
habitual offender.

(8) where the cost of remediation exceeds the deposit bond amount

ll
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ofthe dcposit
bond payable.

Refund ofa
Deposit Bond.

remediation plan.

(2) The periodic review under paragraph (l ) may be-

(a) conducted depending on the complexity of the operation, long-

term care andprogressive remediation works required;

(b) carried out every three years, or any other period as may be

informed bY the AuthoritY'

16. (l) The Authority shall issue a refund of a deposit bond amount after

"rtuUtirt 
ing that tfte operator has observed good environmental practices.

(2) An operator shall within sixty days (60) notiff the Authority wlien

an operation is approaching closure and end of rernediation works by

submitting a remediation report demonstrating the cornpletion of the

remediation works is done in accordance with paragraph (4)'

(3) The Authority shall irrspect the facility within sixty days from the

datoof subrnission of the remediation report under paragraplt (2) to enstlre

compliance with the conditions, specifications and standards set out in the

approval doctttnent, annual euvironmental audit reports, remediation, post

caie and rnaintenauce plans and initiate the processing of a bond discharge

certificate as set out in the Second Schedule'

(4) The Authority shall take into account the following factors during

inspection-
(a) the Public safetY of the site;

(b) the stability of the site under a range of seasonal conditions

representative of that climate;

(c) the ecological systeur recovery at the site;

(d) the sampling and analysis of applicable parameters;

(e) the state of recovery in comparison to the surrounding area;

(0 ttre aesthetic value of the site;

(g) the time scales to meet the required rernediation level;

(h) the compliance history of the operator;

(i) the compatible after-use plans of the site;

fi) the involvement of stakeholders, project affected populations

and surrounding cotnmunitY; and
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Non-
applicability of
the deposit bond.

Reassessment of
a deposit bond.

Annual
Adjustnrent
Notice.

12. The payment of a deposit bond to the Authority shall-

(a) not be an exemption for non-compliance to applicable
provisions of the Act, Regulations and Standards; and

(b) not be a defence to any civil action or to prosecution that may
be brought or preferred against a proponent or operator in
respect to the manner in which an activity, industrial plant or
undertaking is executed, managed or operated.

13.(1) The Authority may at any time reassess the amount payable as

deposit bond , if-
(a) there has been an error in the original assessment;

(b) there is a substantial change or modification in an activity,
industrial plant or undertaking or in the lnanner in which an
activity, industrial plant or undertakings is being operated;

(c) an activity, industrial plant or undertaking poses an
environmental threat requiring greater remediation interventions
which could not be reasonably foreseen at the time of the
original assessment was approved;

(d) it is established that the infonnation or data given by the
applicant was false, inaccurate or intended to mislead; or

(e) the deposit bond amount has been partially or fully utilised
during an emergency situation to remediate the affected media.

(2).

14. (l) The Authority shall liaise with the relevant government agency on
the inflation rate to infonn the annual adjustments of a deposit bond.

(2) The Authority shall prepare an adjustment notice and inform the
affected operator to pay the additional bond.

(3) The adjustment notice prepared under paragraph (2) shall specify
the following-

(a) the date of tl're notice;

(b) the current deposit bond amount; and

(c) the additional deposit bond amount which shall be paid
within a period of thirty days after the date of the notice or
any other period as may be informed by the Deposit Bond
Assessment Report.

15. (l) The Authority may conduct a periodic review of the deposit bond
payable to ensure adequacy of the deposit bond pursuant to the approved

9
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Review and
approval by the
Authority.

(i) details of the operator or proponetlt who will be responsible
for the execution and completion of successful remediation
works.

(5) A person who provides infonnation or data which is false, incort'ect or
intended to rnislead commits an offence.

11. (1) The Authority shall, in consultation with the relevarrt lead agencies
review the Deposit Bond Assessment Report based on set criteria and make
a decision on the same.

(2) On review of the report under paragraph (l)-
(a) for the facilities in operation, the decision of the Authority

together with the reasons thereof shall be communicated to the
operator within thirty days of the submissiorr of the repoft.

(b) for proposed projects, the decision of the Authority together
with the reasorls thereof, shall be communicated to the
proponent within thirty days after the issuance of the integrated
environmental assessment licence.

(3) Where the Authority is satisfied with the content of the Deposit
Bonds Assessment Report, the Authority shall-

(a) issue an approval on terms and conditiol'ls, as may be
appropriate, of the Deposit Bond Assessment Report; and

(b) issue a notice of tlre deposit bond payable.

(4) If the Authority is not satisfied with the adeqr.racy or reliability of
iufonnatiou stated in the Deposit Bond Assessrnent Report, the Authority
may-

(a) make a decision on the basis of the Authority's estimate
of the deposit bond arnouut; or

(b) consider to undertake a reassessment of the deposit
bond payable.

(5) The applicant shall pay the deposit bond approved under paragraph
(3) to the Restoration Fund within a period of thirty days of the date of
notice issued under paragraph (3).

(6) Notwithstanding paragraph (5), the Authority rnay authorize the
applicant to pay within such other period depending orr the complexity of
the operation regularity and quantum of payment.

8
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Determination of
a Deposit Bond
for facilities in
operation.

PART IV-DEPOSIT BONDS

10.(l) Deposit Bond Assessment Reports shall be undertaken on the projects
specified in the first schedule likely to have adverse environmental impacts

a) Ongoing projects commenced prior to coming into force of these
regulations; and

b) new projects undertaken after commencement of this regulations

(2) The Deposit Bond Assessment Report shall be prepared by a
competent expert.

(3) Tlie Deposit Bond Assessrnent Report shall be made in accordance
with the terms of reference developed by the competent expert and approved
by the Authority.

(4) A Deposit Bond Assessment Report shall include--

(a) the proposed location of tl-re project;

(b) site characteristics for a facility in operation;

(c) a clear description of the activities being undertaken at the
facility;

(d) evidence of integrated environmental assessrnent or
environrnental audit where applicable;

(e) the environmental management systems in place;

(f) the existing environmental levies or other insurance covers
that the facility may have;

(g) a remediation, post care and maintenance plan including the
required standards of rernediation works, the activities
involved, time frame, cost and the monitoring mechanism;

(h) an analysis of the amount of deposit bond payable to be
assessed at 5oZ of tlie projected cumulative risks of the project
activities to the recipient environment and affected media and
persons; and

7
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l

I

Maintenance of
Registcr.

Contents of
Register.

Periodic updating
of thc Rcgister.

0) develop and review sector specific guidelines and
standard rates that will be used to calculate, determine and

reassess the amount of the deposit bond payable.i

(k) make decisions on refund or confiscation of deposit

bonds;

(l) receive annual status reports of any on-going remediation

works from the operators or as may be prescribed by tlie
Authority;

(rn)prepare annual repofts ott deposit bonds received,

refunded, confiscated, status of sites retnediated anci

matters which ltave been determined or are pending

before the TribLrnal;

(n) Develop Deposit Bonds guidelines and competent expefts

licensing criteria;

(o) maintain a register of all competent experts or finn of
expefts duly authorizedby it to conduct or prepare Deposit
Bonds Assessmetrt RePorts; and

(p) undertalce any other activity , as may be conferred on it
under the Act or any otlter law.

PART III_DEPOSIT BONDS REGISTER

7. The Authority shall prepare and ntaintain a Deposit Bonds Register
for the purpose of maintaining a record of specific activities, industrial
plants or undertakings which are likely to have adverse effect on public
health and the environment.

8. The Register referred to under regulation 7 shall contain the
following particulars-

(a) narne of the facility;

(b) location of the facility;

(c) narne and address of tlie contact person;

(d) the activity being undcrtaken at the facility;

(e) Integrated Envirorurrental Assessment licence number and or
Envirorulental Audil reference number;

(f) initial deposit bond payable;

(g) adjusted deposit bond payable; and

(h) any other relevant inforrnation.

9. The Authority shall update the register frorn time to tirne.

6
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Management of
the deposit bonds.

Functions ofthc
Authority

(a) good environmental practices;

(b) availability of funds for remediation;

(c) adequate rernediatbn is achieved without adversely
affecting economic riab il ity;

(d) compliance wi{h asmediation obl igaticns; and

(e) rustamable der,eilo4rnent.

PART II-DEPOSLT'BTND S MAJI.{4\G&MBNT

5. - Th e l0uthority sldll threspons ible for rruarugem ent of depmit bonds

6. ( 1 )) iHeAuthorilgrJhU undertake ttkefcill6uring fu mirurs iln rcpect
tothe man4gurcot of deqpnifibbnds-

(a)Preparce auddrnaintain a - rrglstte of actiiiiitis, iirflNtriflJ
plants.rcnrudertakings thaat aqEirb deposftttbng ,

(b! rev ieuMhb derm s of refercene &ive I oped hyttheccmpettnt
expert$siri carrying out a ddpgsif bond assessnqeftt;

(4) rev ie ur,r,tlte Oepos it Bon<l lAdsess ment Reppct t ddetd.cnn i ne
the addquaoy and ,reliabililj.t.o6 deposit bbods payabte to
the F-dsbration Furid;

(d;)to imuecapprova,l &ith roqns ard condititins on Deposit
Bonrlsl;AsressmenE Repodr. andr notict:ssof the deposit
tlon<trrppygble to the percuns lidble kr >p4ry the deposit
Sonr I

(e) Iiaisc rvitlih the relevanhtGovernment aggncy on the
inflatior:r;rrate to infi:rrn tlt*r annual aoj$usnents of the
deposit trbndgi

(0 invoke' annpppopri rte enf6'csement.actiorlrirircase of non- -
payment of a deposiEbon,ldriaccordance widtutlrb Ao0;

(g) undertalter, a jqint inspecDtir,n and.moniitsirigwitHi tHe
rel evant c ou nUy governm errt (or lead agenciimtto&Otcm i he
compliancc: tot good envirormental .practi<ws iin lline ruith
the apploval sn tenns srd conditions hxeH on tlae

Deposit llond Absessment Kzport;

(h) develop atrcl rerriew sector qpocific rernediat,irln shndards
in consultrtlnn with, relevar,fit lead agencies mil count5r
government-E

(i) develop sector specific guidelines and standards on
decommissioning, rernediafrcn, post care and
maintenance requiremeats.

5
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Application of the
Regulations.

Purpose of the
llegulations.

"Enviroumental Deposit Bond Assessment Report" refers to the Report
provided for under Regulation l0;

"Director-General" means the Director-General of the Authority
appointed under section 10 of the Act;

"environmental emergency" means the suddell-onset of disasters,

accidents or unexpected condition or situation resulting from
technological or human-induced factors, or a combination of both, that

in the reasonable opinion of the Authority, matelially or adversely, or
is likely to rnaterially or adversely cause severe damage to all or to a
significant part thereof, or which presents a physical threat to persons

or property or the environtnent;

"facility" means a place where any of the activities listed in the First
Schedule is undertaken;

"good environrnental practice" means a sustainable or environmentally
responsible practice that is in accordance with the provisions of the Act
or any other existing law;

"industrial plants" means plants undertaking manufacturing,
engineering and trade activities as listed in the First Schedule;

"r"rotice of confiscation" means a notice issued by the Authority for the
purposes ofconfiscation ofa deposit bond;

"operator" means a registered proprietor of the activities listed in the
First Schedule;

"proponent" means a person proposing or executing any project,
programrne or undertaking listed in the First Schedule;

"Register" means a Deposit Bond Register maintaiued pursuaut to
regulation 7;

"rernediatioll" rnearls rehabilitation, clean-up, restoration, post-care,

maintenance and compatible after-use activities;

"Restoration Fund" means the National Environment Restoration Fund
established under the Act;

"Tribunal" means the National Environment Tribunal established
r.rnder tlte Act,

3. These Regulations sliall apply to the activities, industrial plants and
undertakings which have or are likely to have adverse effects on the
environment as stipulated in the First Schedule.

4. The purpose of these Regulations is to ensurs-
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THE ENYIRONMENTAL MANAGEMENT AND CO.ORDINATION ACT, 1999
(No. I of 1999)

IN EXBRCISE of the powers conferred by the Act, the Cabinet Secretary for
Environment, Climate Change and Forestry, on the recommendation of the Authority and

upon consultation with the lead agencies, makes the following Regulations-

THB ENVIRONMENTAL MANAGEMENT AND CO-ORDINATION (DEPOSIT
BONDS) REGULATIONS, 2024

PART I - PRELIMINARY PROVISIONS

Citation. 1. These Regulations may be cited as the Environmental Management
and Co-ordination (Deposit Bonds) Regulations, 2024.

lntcrpretation. 2. In these Regulations, unless the context otherwise requires-

"abandoned land" means a degraded environment where the
perpetrator is not identifiable;

"Act" means the Environmental Management and Coordination Act,
1999;

"affected media" mems land, water, air, or any other natural resource
that has been polluted, contaminated or degraded;

"applicanf' means any person who submits a Deposit Bond
Assessment Report to the Authority for consideration and approval;

"Authority" means the National Environment Management Authority
established under of the Act;

"bond discharge certificate" means an authorisation issued by the
Authority certifuing that tl-re remediation works have met all
completion criteria, specifications and standards for the refund of a
deposit bond;

"Cabinet Secretary'' means the Cabinet Secretary responsible for
environmental matters;

"Committee" means the Technical Advisory Committee established
under regulation l8;

"competent expert" means a multi-skilled team having knowledge in
environmental valuation, law or actuary and led by an environmental
assessment expert or firm licensed by the Authority;

"deposit bond" means an environmental financial assurance where
refundable payments are made to the Authority before a potentially
environmentally darnaging activity is undertaken which constitutes
appropriate security for good environmental practice

No. 8 of 1999
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PART V_ TECHNICAL ADVISORY COMMITTEES

18. Establishment and composition of Technical Advisory Committees.

19. Functions of tl.re TechnicalAdvisory Committees.

20. Conduct of the affairs of Technical Advisory Committees.

PART VI-APPEALS
21. Appeals to the National Environment Tribunal

PART VII- MISCELLANEOUS
22. Offences and Penalties.

23. Liability on transfer.

24. Transitional Clause.

SCHBDULES
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LEGAL NOTICE NO.

THE ENVIRONMBNTAL MANA GBMENT AND CO-ORD INATION
(DEPOSIT BONDS) REGITLATIONS, 2024

ARRANGEMBNT OF REGULATIONS
Regulation

PART I _ PRELIMINARY PROVISIONS
l. Citation.

2. Interpretation.

3. Application.

4. Purpose of the Regulation.

PART II- DEPOSIT BONDS MANAGBMENT

5. Management of Deposit Bonds
6. Functions of the Authority.

PART III_DEPOSIT BONDS REGISTBR
7. Establishment of the Register.

8. Contents of the Register.

9. Periodic update of the Register.

PART tV_DEPOSIT BONDS

10. Determination of a deposit bond.

I l. Review by the Authority and issuance of a notice of the deposit bond payable

. 12. Self regulation by the operator.

13. Reassessment of the deposit bond.

14. Annual adjustment.

15. Periodic Audit of the deposit bond payable.

16. Refund ofa deposit bond.

17. Confiscation ofa deposit bond.

I

I



The Environtnenlal Management and Coordination (Deposit Bonds) Regulalions, 2024

PART V- TECHNICAL ANVISORY COMMITTBES

18. Establishment and Composition of Technical Advisory Committees.

19. Functions of the TechnicalAdvisory Committees.

20. Conduct of the affairs of Technical Advisory Committees.

PART VI _APPEALS
21. Appeals to the National Environrnent Tribunal.

PART VTI_ MISCELLANEOUS
22. Offences and Penalties.

23. Liability on transfer.

24. Transitional Clause.

SCHEDULES
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THE STATUS OF AIRTEL NETWORKS

. T(ENYA LICENCE

Alrtel lnltlated lts licence renewat process wlth the Communlcations
Authority o, Kenya (CA) qn 23" January, 2013 as per the licence
condidons. On 1 1i. August iotn tne ca ouuined the sgreed conditions
to synchrcnize Airtel licence renewal with the acqui;ition ef Essar
licences and customers. All regulatory approvals were formally sought
and obtained with the Competition Authority of Kenya (C6K) gtving
Its appoval to the transactioo on 2d October 2014. Atrtel met ail the
conditions lncluding payment ofthe agreed fees to the CA and wrltten
confrmation was recelved on 27ri January.2015 ln that regard. ln
February 2Ol5 Alrtel snd the CA concluded the nego(ations of the
licence terms and conditlons and network,ofl out obligations.

Airtel ls waiting for the CA to lssue the agreed licence terms and
conditions.

Bhartl Aktel Llmlted ls a leading global telecommunications company
wlth operauons ln 20 countries across Asia and Africa. The company
ranks smongst the top 3 mobile serulce p.ovlders globally ln terms of
subscribers. Alrtel abides by the regulauons and laws of,espective
countrles lt operates.

Get personalised 24 hour mline support on
w{afr'rca;idelcom I Eilatrtel r<enya I Sl @atrt"t_te
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r'5.1

o Drafi regulations to operationalizc section 28 of EMCr\. 1999 as a Legal Notice and occcrtnpart)'inq

Cazette Noticc.
Dra R Explanatory N'lenrorand urrro

ln orcler to eff'ectively L-.\ecute the above nrentionecl TORs. the taskforce: undertook the lollorving

activities

Compreltetrsive literature revierv arrd lre nclr lrral<ing

F'ield visits aucl corrsultatious rvit!r. valtous lncilities (extractive sector. irrdustrial ancl

nranu factu rin g sector a tld ltrrge sca I e ihfrastL ttctulal p rojects)'
2.

3 qigorous stakeholcler L-.rllsultilLion rvere clone in lirre s'itlt tlre Sttttrtory ltlstrtrnrents Act.20 li
covering the follorving rcgions:

a. Nairobi Region

b. Coast Rcgion

c. Rift \ralley Region

cl. N,varrza/Western Regiort

e. Central Region

f. Easlerrr ancl Nc,r'th Eastern Rcgion

4. Engagenrent rvith NEIt4A nlanagenlcnt

5. Dlafiiug ses.sions

6



o Purpose of the Regulations
o Establishrnent of tl're Deposit Bond Managerrrent Unit

" Fuuctiorrs of tlre ljrrit

" Establishment of the Register

o Contents of the Registe r

o Periodic updating of the Register

o Deternrination of a Deposit Bond for facilities in operation

o Deterrnination of a Deposit Bond for proposcd facilitics

" Review by the Authority and issuance ofa notice of the Deposit Bond payable

o Self-regulation by ttte operatot' " " -'
o Reassessnrent of a deposit l:orrcl

o Aturua[ Adjustnretrt Notice

" Periodic audit of the cleposit borrd paynble

o llefund of a Deposit Bond

" Conliscatiou of a cleposit boncl

o Establishnrent rnd courpositiott of tlte Technical Advisory Contntittee

" Functions of the 1'echnical Advisory Conrrnittee

" Conclucting t'rf tlre Afthirs of the Techrrical Aclvisory Cornrnittec

" r\l:peals to tlre Natiortal Envirortntcrrt Tribunal

" Offences and penalties

o Liability on transt'er
. Transitional Clause

S) Adequncl' of the regulatory irrrpact statentcttt - Intlepcntlcnt Advice

To unticrtake tlre legulatory irnpact stiltement and to guidc on the tbrntulation of the Deposit Bonds

Regulatious, thc r\uthority constituted a tasktbrce lvith represcntation ltottt tlte follo*'ing MDAs:

o Minist0, bF Envirorrnrent. Naturnl Resource and Regional Devel6ptnent Atrtlrorities.

o Encrg)' llegulatorycorrrnrissiotr.
o lvlinistry o{'Mining

" Oflfice of the Attorne.y-Ceneral and Departnrent of Jttstice'

o Tlre National Trcasury

o Directorate of Occupational Safety and Healtlr

o NEMA provided the secretariat and coordinatiort

'[he'l'errns ol'Rcfereucc tbr the task force rvere:

o Undc'rtake the Regrtlatory lttlpact Statetnent for the reguliltiort

o lclerrti[y tlre activities that nlay attl'act the deposit bonds

o PnrPose how deposit lrorrds will [:e calculatecl

o Drati regulations to operationalize scction 28 of EIvlCA, 1999 as a Legal Notice alld acconlpanyillg

Gazette Notice.

5
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II Promotin-q sound envitounrental prircticr-', sr.rPports social accep(irbilitl, (social licenscs)

that u,ill rnitigate against conflicts and social urlrest thereby erthancing thc inl'estrrr

clinrate arrcl ease of doing busittess.

I lt. Provicling ccrnflderrce to both governrnent arid coutttttlttities that satisl'actoly closrrre r'r'ill

tre acftievecl tfiat u,ill ctrsurc that the environnrer"rt is restored to tlettr its origirlal statc artcl

agreed after- use Plans.

Euvironnrcnlul ButcJits 
r.,

i. Ilculcating self'-regulation crrrorrg tlre regulatecl cntities rvlriclr rvilI restrlt in tlre contirrtritl'ol

best environrleuLal practices trnd dornpliance u,itlt envirorlttrctttal stattdards atl(l regtrlatiolls.

il

ill

iv

Conse lving tlre envirt'rnnrerrt and sustairtable utilization oIthc natLrral rcsotllces.

litfuctin g tinre ly lesportse to etlv i rcltttttttt tttl exigenc ies.

t-irrIanoiqg synergy btritding anrl inter-agency coordiuatiorr artrong lvlirlistries. Dcpitrtrtrents.

Clounties ancl Agencies (t\4DCA) itt envit'otttttetltal ttrattragettrettt.

c) ilcasorrs rvhl'othcr lllcilstlrcs ilrc llot rtpllropri',ttc -

Ttre regulation r.r,ilIact as arr irnltetus [or tlre operzltors tt: optinrizc the obscrvancc ollrest ettl,ir(ltrtttcniAl

practices as <liscussed [rc'lorv]

t. l'tre legglatory aucl norr-regulator-v- optiorts disctrssed aLrove rnal't:c cl"lcctive in corrtlollirrg

lhcilitv's euvirolrrreutal lrerforurrrnce during ol)elation. I-lorvever tltet, arc'essu.nlially irrel't'ectivc

i1 site renrecliatitrrr ntier o1>eratir'lns ccase. Furtlrenrrorc, sitc al:rattdotttrrEtttt creates issttcs fcrr

govenlnlent, cottrttrlttr i ties ancl i rrd ttstries cltte to:

il. Tlre cr>rrrprnl' ntay lail otrtright

b. Tlre cortrpanl" trtaY qtltl'et'pt'ellluttll's closttrc rtttd

c. 1'lrc corrrpanl, ntay have no tlrrancial rcserye at the titne o['closurc

2. Additionalll,, inadequate tirnding experieuced by ttre regulators linlits tlre capacity to unclcll.trlic

sustainecl irrspections nnd nrorritoring oi the rcgttlated etrtities. Sell regulati<ln, negotiatccl

cornl>liarrce arranqetnents, cornpliance assistance progttrtrlles and contpliarlce plotllotiolt c:fltlt'ts

iu the process arc rcnclerccl unirchievable. 1'lris tlten rcstrlts irr reactive interventicxs atier

clisasteri ancl /or irrciclcnces have occurred. By irrtroducing tlrc Deposit llonds ltegtrlaticrns tlie

entities' errvilcrunteutal nrarragcurellt sr-sterus (El.'lS). accleclitatiorr ancl conrPliartct: tracl' recortl

rvill inrprove and tfterelore augn]ent the regulat<l11, aucl uon-rcgttlirtorl" opLions cliscrrssecl abovc'

D Auv other tnrrttet's specifietl by thc Regtrlirtiorrs

An-r, other ma[ters rvottlcl irtclude lllatters sttcli as:

4



(c) Statetnettt of other prrtcfienble rncans of achieving the olljectives of t6e grroposed
iustrunrcnt (Dcposit Eorrds) Regul atio ns, 20 1.5

Regulatory Optious

(i) Enforcenreut by the rclevaut Ministries. Departrnents. Courrties ancl Agencies (MDCAs) on
sectoral issu..s trnder thcir jurisdiction.

Nrrn Regulatorl' options

(i) Tlre Authority to continue to enhance a\\iarerless of best environrnentaI llractices(ii) Negotiated corupliarrce arraugenrents r. '. 
-.

(iii) Cornpliance assistauce prograhrmes
(iv) Conrplianceprourotion
(v) Self-regulationtryopcrrrtors
(d) Asscsstneut of thc Costs ancl Deuefits o[ the f)ellosit l]onds I{egrrl:rtiols

Cost of thc Ilegulations

The Atrtlrority rvill sel up a Deposit Boncls Managenlent ljnit in accorclarrce u,i(h part ll of the
llegulations. Tlre trrrit u'ill be establislred rvithin tlre structure oIthe Arrtlrority. Tlre operatiorralizaticrn
ol'the unit rvill be co-t'intrrced [1' the lnclusive Econornic Crowth Prograruure uu4er tlre llxtractive
lndustries tbr Sustainable Dcvelopnrcnt projecr fundecl by the UNDp.

It is inrportant to note that the interest accruing h'om t['re retirnclable deposit boncls paicl [:1, thc-
regulated entities shall be fbr the Lrerrefi( of the r\utlrouit-y therelore rro aclclitiorral Funcls rvill lre rctluired
li'orrr the National Treasurl, to lirncl the r.rlterarions of the unit.

IJeucfits of the rcgul:rtious

Dcononic Benc.fils

Iry the pr'iisl. failure b1'.sprrre opet':rtr-rlsp malte adequate finnncial provision for euvironnrental ck:sure
costs has resttlted id the abanclonntent of sites in unsafe ancl unacceptatrle errvironrrrental conclitions. ln
sttch cases the environrnental responsibility and financial liability lbr closure oftel tlctbults to publiclr,-
firrrded governnlent agencies. This has plonlpted govenlnlctlt irr nrosl. jurisclictions to rcquire
rentedia(ion plans and etrvironuterrtal financial assurance as part of project approval. Fronr tlre tbrcgoilu
the econouric berrefil. oItlre regulation can be surnrrrarised as follorvs:

i. Positively aft'ectillg the Gross Dotnestic Product (GDP) lrecause funcls lbL renrecliation arc. guaranteed;

ii. Reing an investor f iendly rel'und nreclranisnr

Socinl Bcnafits

i. ['lotttoting souncl environttretttal practice enhnnces sustairrable clcveloprtren! the potential rislis
associated rvith tlte regtrlated entities arc addrcssed: this therc.by guararrtees public lrealttr ancl
satbtv. occttpatiottal saler.v and health ancl a clean ancl healthy envirorrrnent for all.

3
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To prornote Self-regulation and envirotrtttental best pLaotices anlong tlre regulated entities ancl

'[o reduce 0r elilililtate tinzrncial risli to the tax pa),er asscrciated rYith tltc envirottttretttal restoraticrrl

after the end of the lit'e cycle of the prnject'

(b) Effects of the proposetl regulirtions

Tlre effects o[tlre 6rroposed regtrlations can be'loat-cgorised as follon''s

Ecanomic Effccts

(i) T[re cleposit borrcls positivelS, affect the Gross Dotltestic Procltrct (GDP) becattse tirncls li'rr

reruecliatiotr are gtlaral lteed I

It recluces l'inancial rislt to the tax pa)'er by cnstrrirrg tlrat [urrcls nrc rvailatrle t'or environnrerttnl

tenrecliatiort at the erlcl crf thc tif'e cycte of the projcct'

Itplonlotescol.[)ofateresponsibiliti.to.theetrvirotrtrrctrtinallac.tivities.trndgrrtal<ingseincl
ind'trstria.l pla|lts ilrat lave a,otentiaI to aclversely aflfect the envirotrtrtent'

It errlrarrces cu'iro*.rerrtal li.iendliness, sirrce the investor is trssttrcd of tirnely rctbnd cllclepQsit

boncl anrouut subicct to corrrpliancc to set ettvirontrtental staticlarcls'

( ii)

Sociol Etl'ecis

( iii)

(iv)

(i)

(ii)

Pronroting sourr(l environmental practice strltatlc:es srrstainable devcloPnrerrt, the potential rislis

associated rvitlr tlre regulatecl .niiti., are adclressect; this therelry guaral'ltees ptrblic health alrd

,.iiir.-""r"pational sJttty and healtS and a cleart and heatthy cn'irotrme'rt flor all'

Prontoting soUn(l ellvironnreutll practicc. stlppo(s strcial acceptatrilit5'(social licenses) that rvitl

ruritigate igai,rst corrflicls arrcl social unrest thereby enhttrrcirrg the irrvestor clinrate alrd ease ot'

doing btrsiness.

Envi ro un rc n t u t E IJ'ccl s

(i) lnculcation o1'sel[-regulltion anrong tlre lcgtrlnl']6 gn1i1is5 l\.hich rvill t'estttt in lrest

environnrentat p,.u"ii."r-ur,cl cornplianc[ rvith envirorrrnerttal stattdarcls arrd regtttations'

(ii) Conse^,ation oIthe environnrent arrrd sustainable Lltilization o['the natural lcsotlrces'

(iii) Etfective ancl tirttcll' response to ettt'ironnlental exigencies'

(iv) [l enhances synergy Lruilcling ancl interagency coordirtatittn antong ir'linistlies' Dellarttrtcttts'

clounties ancl Agencies (l\4DCA) in e nvirotltiletrtal nrtrnngettrettt'

2



5

4.

REGUI,ATORY IMPACT STATEIVTENT

THB ENVIITONMDNTAL I\{ANAGEN{trNT AND COORDINATION (DEPOSIT BONDS)

REGULATLONS, 20l5

Iutroduction

T[e state of elvirouurent is constantly ttnder tlrreat flom anthropogentc nnd naturally induced

phenonrena rcsulting in public heattlr and etrvironnretrtal concerns. Tlre National Envit'otrntent

Managernent Authority (NEMA) has institutecl various measures including "cotlttttalrd and corrtrol"

instrunrents srrclr as Regulations on enrissionrslar-rdarcls to address lltese cotrcertrs. I-lorvever tltese have

not been entirely successful in addrcssing the pulrlic lrealth and environtnental concerns arising frorr

large scale activities such as mining and quarrying etc n'hiclt ofien leave tlre envit'orrnrenl degraded after'

tlreir ecorromic liFe is over and tlre concerned opemtors ltave depatted tiom tlte scene. The burden is

always left to the govenlrltent institutions atrd b,v extensiotr tlre tax payers to restore the envirotllnent to

a state as rreal the original stattls as possible'

As a result of tlresc dynamios, the Nationnl Environnrent lvlanagentetrt Autlrority (NEMA) iound it

altprropriate to operationalize seotiou 28 of Environmetrtal Managenrent and Cotrrdirration Act (EN4CA)

No. 8 of 1999. read togetlrer rvitlr tlre Environnrental Managertrent Coordination (r\ntenclnrent) Act l{o.

5 ol20l5: on Envir1runrcntal Deposit Bonds. Tlte section states that thc Atrtlrtrrity shallcreate a register

of those activities ancl industrial 1:lants and ulldertakings rvlrich ltave or are tllostly likell'to havc

significant adverse elfects on ttre envirorrnrent rvhett opcrated in a ttratrner tltat is not in coufornriq'rvith

good environnrerrtal practice. 'fhe.persons eugaged itr the above nretrtiotred activitie-s are theret'orc to

pav refurrdable deposit bond-s, u,hiclr constitute approlrriate sectlrity For good envilottntental practice ,'

This is a tbrm of Environmental Financial Assumnce (EFA) to gtlaralrtce tlre cost ol e fl'ective

ren:ediation.

It is lgainst tftis l:ackgrouncl that the Authorit), has cleveloped the Euviroutnental Managetuent .ncl

Coordirution (Deposit Bonds) Regulations, 201 5.

(a) Objective.s of the proposcd rcgulations

'l'he objective of the Erl,rro ty,rcntul l,Ianagcnrcnt and Coordincttion (Deposit Bonds) Regl,ialions (201 5)

is to ltromote goocl envirorrnrental practice that would resttlt itt sustainable cleveloptr:ent.

't'he specilic obiectives are:

o To establish r registcr ficrr tho.se activities, industrial lllants and ttrrclertakittgs rvhich ltavc r.rr ilre

rnost lil<ely to have signi lrcant inrpacts on the enviroument rvhe tt o1:eraLccl itr a tlrattncr that is rtcrt itt

conforntity rvitlr good ctrvirottrttcntal practices:

To ensur-e availability of ftrnds in the fornr of a rettrndable deposit borrd tltat shall be paid to thc

Authority and clepositecl iuto ths'Environtnental Restoration I''ttncl rvlticlt gtrarantees etTcctivc

rerrrec{iation of the. aflbcted etrvironnrent drrring the lifc c1'cle of a pro.icct;

1



Monitoring nnc! resie*'

g.l The Deposit Boncls Managenrertt Unit.establistred uncler tltis Regulation rvl'rich

shall be basea i,r NEI,4A-shell ti'onr time to tillle aclvise the Dilcctor-Getreral

oir' oif u-tp."ts ol nronitoring and revierv o['the Regtrlation'

9, Cotit:ict

The Director-Ceneral
fl 

",i "". 
i litr v i rotrrne nt Mantrgentent r\ u thority

Pono Roecl, Sotrtlr C i ..

P. b. gox 67839-00200, ) "
NAIROBI

TELEPHONII: +'254 124 253 igs' -1254 735 0ll 046' +254 0735 0 t0 237

E-iU a il : qlsnetlrtt()rrenla'qo'l{e
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- MinistrY of Minittg

- Directoratc of Occupational, Healttr and Safety Serviccs

-MinistryofEnvironnretrt,NattrralResourcesandli'egionalDevelopnretlt

Authoritics

- Office of tlrc Attorney'Ceneral and Department of Justice

- Tlre National 'l'reasurY

- 'Ihe NatiorraI Environmcnt Managetnent Ar'rthority

6.2 Tlre taslcforce dcvelopecl ttrisftegulation throtrgh the follorving p[ocssscs:

- DesktoPbencltntarkitlg

- Field visits to selected indtrstrics of concet'n

- Stakehotctercorrsultatiot't

- One ol1 otlc consultatiotr

-Stake[rolclcrcotrstrltatiotlo.frelevarttindustryoperators

- Invitation for ttre public to subrnit cornrneuts througlr newsPapcr advert'

7. Inrpact

7.1 Tlre inrpact otr fundatrtental tigltts and ft'eedonrs

This Regulation rvitl enlrance the enjoyment of fr.tndanrental rigltts and freedotns

i'";ii;il;incipally trr.'tigi,t to o 
"r"11.and 

healthy environtnent, as enslrrined irt

Article {2 of tho Constittrtion of Kenya 2010'

1.? The inrPact on the Public sector

Tlre Reeutation provides .a tbrnr of Etrvjrontnetrtal Ei[ancial Assurauce thereby

rcducing the financial risk to the tax pa)€r'

The Regulation u,ill .ii',oi1"" sustainablc resource rrtilization atrd envirorrtnental

managetlrellt'

1.3 Tlre irnpact on the privatc sector

It lvill help the private sector to contribute to the tnanagenretrt and conservation of tlte

.nuironm.nt ancl ftrfther enlrance the public -private partnerships'

7.3 A Regr.rlatorl lrnpact Assessnrent has t:ecn prepared for this stattltory

itrstrttnrent
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3. Agricultural including;

Florver farms

Transportation:4

).

a)

b)

c)

Transport of petroleunr produc.ts

Trausport ofl hazardous chem icals

Where transporhtion is part of the activities of the main facility operator, this
rvill be covered by the deposit bond paid by tlre operator br the facitiry

Infrastructurc projects:

(i) Porver generation plants

(a) Ceothernral power plants

(11) Coal plants

(c) Nuclear porver plant

(d) Thernral porver plants

(ii) Pipelines

(a) Operation of a ruain trausnrissiotr pipe line for liquid (other than rvater)
or gas

(b) Olleration of serverage reticulatiorr systcrus

(iii) lvlarragement and disposal of rvaste

(a) Disposal of hazardous waste through:- incineratiou. treatulent. rc-
processing, recycling and destruction

(b) Existing opeu dunrpsites

(iv) Introductiorr of alien/invasive species oIfauua ancl f]ora irlto ccosystems

(v) lntroductiou and tpsting of geneticall.v urodiFred orgauisurs.

(vi) Relirgec camps

The Consultation outcornes are outlinecl in Appendix A o[ this docttrnent.

6. Guidance

6. I The taskforce involved in the dcvelopnrent of this Regulatiorr rvas clmlvn fi'onr
various lvlinistries, De1:aflnrents and Agencies rvhiclt included:

- The Energy Regulatory Contmission

4
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various Ministries, Departluellts arrd Agencics which included:

- The Etrcrgy Regulatory Commission

- tr.'linistrY of Mining

- f)irectorate of Occtrpational' l{ealth and Safety Services

- Ministry o[ Envirotutent, Nattrral Resottrces and Regional Development

Authorities

- Office of tlte Attorney-General and Department of Jtrstice

- The National Treasury 
r"l 

-'

- l'he National Envirotrnrent Matragetnent Atrthority

stakeholcler corrsulttrtion tlol'kshops u'ere.ltclcl in six (6) regiotts.natnel)': Nairobi' Ril't

vattey (Etdoretl, westerlrr ;;JI.ii;,.'r. (Kisunru). coa.stal (t\4ombasa). Central (Ityeri)

and Eastern (Ernbu).

operators ol'the follorving activitics. irtclustrial plarrts and trnclertalcirrgs r"'erc consulted

in dre sis (6) regions;

Extt'nctive r\ctivitics:

(a) Es1:lotation of oil and gas activities (ortsltore and oflihore)

(b) Esploitation/extracting of oil and gas activitics (onshore and offshore)

(c)Uttdergrottnclartclopencasttrriningolreratiorrsinclr'rdirrggasandsolid

nr itterals

(d) QtralrYing

Inclrrstrial Pltrn ts:
a) - Brerveries

b) Distillerl'

c) Steel rrrills

d) Ptastic carrier bag ttranufactttrers

e) Tatrtreries

f) Cetnetrt irldustries

' S) Cltenrical and peh'ocheurical irrdustries

h) Storage facilities for petroleuttt products including depots and petro[ctrm

service statiotls

Relining of Petroletrnr Products

1

i)
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various Ministrics, Departments and Agencies which included:

- Ttre Errergy Regulatory Commission

- Ii4inistry of Mirring

- Directorate of Occupational. Health and Safety Services

- Ministry o[ Environnrent, Natural Resources and Regional Development

Authorities

- Office of tlte Attonrey-General and Depatlnrent of Justice

- The National Treasury '. i --

- l'he National Euvironnrcnt Mattagetuent Authority

Stakelrolder consulttrtion n,orlishops u,ere held in six (6) rcgions namely: Nairobi, Rift
v1l1sy (Eldoret), Western and Nyarrza (Kisunru). Coastal (lt4onrbasa). Central (Nyeri)
and Easteru (Ernbu).

Operarors of the fotlowing activitics. industrial plants and undeltalcings tvere consulted

in tlre six (6) regions:

1. Ertrrrctir e Activitics:

1

(a) Esploration of oil and gas activities (ortshore and ofllhore)

(b) Exploitation/extracting of oil and gas activities (onshore and offshorc)

(c) Uuderground aucl open cast urining opelations including gas aud solid

nt inerals

(d) Quarrying

Inclustlial Plants:
e) . Brerveries

t) Distillery

c) Steel nrills

d) Ptastic carrier lrag ntanufacttrrers

e) TarttrLrries

0 Centent irrdustries

S) Chenrical and petrochernical irrdustries

h) Storage facilities for petroleum products irrcluding depots and petroleunr

service stations

i) Retining of petrolettrn products

3



Re'Julation Scction Cour rnen{s l)roposed Wal' fo rrvard
Nert sectirln ro [>e irrtrodr,rced

as I 7(8)
Actions to be undertaken during
Emergency situations lrad not
bccn irrcluded in thc regulations

lt rvas agrced tltat in tlre evcnt
ol'nn enlergency. NEMA rvould
use thc boud to remecliate and
clrarge tlre Operator

Estalrlislrrnent arrd

cornposition o f thc'[eclrrricai
Advisor)' Corrrntitter,r

Dackglound toTAC to be

irrcludccl to capture details strch

as tenure, appointnrent l:asis i.e
rvlro ap1:oirrts tlte ntenrbt:t's ol
'l'AC and their rertrttrtct'atiotr

NEMA to action

[:urrct ions o f th"''[ecltn ica I

Advisoly Cornnrittce ( t9X b)

I'erioclic' oldepcrsit bond

rvas orrritted

To incltrcle periodic audit

Transitional clatrsc( 24)( l) 'I'he stipulated dtrratiorr lor
corrrpliance (si.x rrronths) is too

shor't a tinre

Nt-:N4A to re- lcrok at duratioir

and rcvise
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fb rrvardosetl WCotnntcntslation Scction
thc authoritY is serrt at

tirne as lhe aPProval of EIA
the saure

lenrents lvill be

in re-assesstnent of
'lhese supp
corrsiclered
tlre bond PaYable

Reu,ards for good

i mplenretrting othet' systetns i n

aclclition to adherence to the

EIvIP such as ISO 14000

accred i tatio rr. cotrrpI i ance

history slror.rld be factored in the

bond assessmetrt rePot't

Iraclt record,

changes and instittrte le-

assessttretlt oItlre deposit borrcl

NEMA rvill recogn iz-e such

operator rnakes during tlre

course o I lrndertaki rrg activities

rvitl bc recogrrized c.g.

achieving accreditation.

Positive tltat an

Reassesstrrent of a dePos ir

bond (13)

re-look at this nlatter
NEMA throtrglt the task force to

rvhy tlre itrcrease dtre to

inllation arrd Yet the bond is

being. itrvested arld earrring the

atrthoritY irlterest.

NEMA rvas taslied to ex1: lain
Annual Adjtrstrnertt Noticc
(t4)

NEMA to spccifY the

rvherr tlre audit is donc
duration

Every lltree to live years rvas

aru[riguotts
Periodic auCit of tlre dePos ir

L''ond fund (15X3)

NEMA througlr tlre TAC to
consicler nrodali ties throttgh

rvhich partial bond relirtrcl can

be rrracle to oPerators ol long

telnr i nfr'astrtrctural 1:lants.

Proposecl nrethod rvas throrrgh

cyclic audits of sttclt activities

Pcruranent in li'astrttcttt
tefltl itctivities lie outsidc the

leqr.ti rement o I noti ry{i ng N EN4 A

rvlre n a1:proaclti rrg clostrre

rellong

Thc 1:arettt act -states
NEMA to Pursue rcv

24 nrontlrs.
ision o I

this duration

Relirnd period o[24
too lorrg a (inrc to t'ait

nronths is

NF,MA to PrePalc a report olr

rernedinl action it ttndertakes

and the report to incltrclc

['inarrcial as well as tcchrtical

aspects.

NEMA rvill ruake tlris rePort

available fbr Public revicrv

NElvlA ttl specilY tirrrelines

rvithin rvhiclr renredial action

rvill be trndertaken

con lj scatecl fol los'ing fai I ure o t'

arr oPerator to relrlecliate

AccountabilitY of borrdsConfiscatiorr of a dePosit bond

(l7Xt)

, Rel-'-rnd of a deposit lrond

i i6)(l)

Refi.rnd of a dePosit br-'rnd.'

( r 6)(-i 1
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NAIROBI STA KHOLI)E P. CONSULTATION FORTIM

rortt()r.ruNE,20r4

Dcterruirratiorr ol a Deposit

borrd l0(3 )

, Deterrtritratiott crf rt Deposit
i bo;rd t0(5Xt)

Determination of' a Dc;:osit
hoild l0(5Xg)

Resulttion Scction Conrnrcnts I'rorrosctl \Yiry fo rrvard

Functions of the Unit 6( lXg) Conditiorrs flor approval are
clarit'ied to be ba-sed on deposit
assessrncnt rcport not EIA

The EIA unit and tlre Deposit
Bond Marragement Unit rvill lre

lirrked rvithin NElvlA

Contents of the liegister (S) Clalification rvas needeci as to
rvhich schedule is rel'ercrrced

Dralt Regulations rvill be

anrended to be specific on tlrc
schedule reflerenced i.e. tlre

sclredute orr tlrc regtrhtiorls and

not parent act

AvaiIability of courpetent cxpcrt

rvi th spcciality irt envirotltrterttal
tinancial asstrt'artce rvlto are

liccnscd l:1' l.\ Elr'lA rvas

qtrestioned

NllN4A is l,c'r develop utrcl nta[:,e

availitble a criteria to lre trsed tt:

license thc said expslts

As lrurt o[' i rtrplenrentatiort,
NEIvlA,rvi l l urrclertalie trairtirtg
ol'thc' cxpr'rts

Does r.\EMA lravc expected
renrecl iati0rt startdarcls'?

NElv{A is to dcvclop gttidc'lirrcs

on reruecliation standards

ts the said deposit bortd site

s1:rcci lic or orgltn izatioll sPc'ci fi c

Deposit lrond rvilI be tied to
dcposit bortd assessnlcnt lcllol'ts
prcl>arcd rvlrictr rvill bc site

spcci fic.

l-lorver,er tbr case ol'
adntinistrtrtion, llre bottd

payatrlc cart tre tlre conrbined

total financiel obligirrion olthe
opc'l atC)l'

\\'hat is rhe [:asis oFtlcterttrinitrg
the bond?

NENIA is tt bertohtrrarli rvitlr

o(hcr coerntt'ies and devclop the

standalds/de t'i lre the put'.rtt l etel s

tcl be uscd irr deternrinirlg the

boud as well ru [he fornttrla to
lre used irr deposit boncl

calculatiort

Delerntiuatiott of a De1:rosit

bond l0(5Xg')
When is tlre deposit bonC

payablc'?

NEMA clarified that tlte bond is

pl1,at:l e ilt the coll'ltllcnc erllent

ol thc operatiotrs

Revierv by the Auttroritl' and

issu'ance ola ttotice of tltc'

deposit L''ond payablc I l(2.t )

Corluruni<;irtion to operators 30

days uller approval oi EIA

'l'his rvilI be revietvcd and

revise(l bi,NElvlA.

Pro al rvas the rrse ftont
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,slren the regulatiolr rvill conre

in to place' lFnot 14 daYs

aftcr gazettelnent, the

regulatiorr can cotne into

lbrce, transition Period has

treen ptovidecl for ts'elve (12)

rurorttlrs in the Regttlations

'l'he TAC will be atr

indcpendcnt multi-
cliscipli narY tcattr of exPcrts

tiont variotts instittrtions'

lncase ofanY Pelson is

aggrieved. the NET is ln
iustittttiorr provided in larv to

handle all gtievances

Tlre clestructive natttre of the

relugce canrPs rcqtrires a

cleposit bonds - the

degraclation can be cuortrrotts

Duri tlregarcttement,ng
tetcaindcallCab Secretarynet

Constittrtion of 'l'cchrri cal

Advisory Corrtnrittee - rvill these

expclts be'fiuur NEMA or fronr

cli fferent govelntllent agenclcs

l-lorv rvill Rc'fugee calnl)s attract u

deposit bortcls?

RegulationWlren rfi ll the

cotntnetrce'?
l(errya Maritittte
AtrtlroritY

9

Tlre evolvirrg natttre

envirotrtnentul asscssmcnt to

bring in otlrer tools of
flsscsstnent strclr as ElA,
ESIA, SEA ancl this is Yet

anotlrcr tool that lras evolved

ti'ortr EIA that needs to lrc

takctt irrto corrsideration thtts,

ir nrr.rlt i-clisciplinary tearn o I
expelts afe conrpetent eilottglr

to undertalie a deposit boncl

assessment tbr a ProPosed or

cxjsl i ng faci I i t1y'-si te.

of tlre

be rnade - \Vith Bradual
iurprovernetrt of a facilityisite
and consideratiorr of otlter

supplemetrts. the bond rvilI bc

re iundccl Proglcssi velY during

the tifc cYcle olthe lacilitY

Reassesstnent of tlre bond rvilltefo longbondtherrdFu fol(e
erh reitudwtoperations - ho

be exectrtecl?

l0 Banthuri Cetnen( Guidelines on conlpetellt expetls

- do thel'exist?
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I KENGEN \Vlrv cash -
i lrr rcl'ererrce ro NEMA inst igating

clean ups whcre the
prcrponen [iotrrerator does not talie
action yet NEMA is still a

governnrerlt body subject to thc'

salrre procurement ;:ro cod ttres

rvhich can cause dela5, in

acldressi ng an elllelgenc.\' - ltorv
rvill the Authoriry execttte cleart-

u1-rs irr such cases?

Benchnrark on regional exunrples

sucli as Uganda. Tanzartia,
Rrvanda trot just rvorld-rvide case

stud ies

Listirrg olttteutrol porver ;llattts in
tlre legisrcr' [vx5r-'(l c]tt l)o\l'er
producticrn - irr lvlW

Capping ol EIA fee s

Tlrere is arr inrplenrentation
Strategy tlrat NEMA is
rvorking on - have a'[r\ to
dcvelop guidclines on

retnediation stand ard s.

training oFNEMA staflf rvlro

rvillnorh at the Deposit
Borrds Llnit, the EIAIEA
exl)erts, the lend agcncies.
NEi\4A v..,ill tlrerefbre be s'ell
trained priol to etrforcetuent
of this legulatiott.

'l-lris Ilegtrlation is ainretl at

attmcting a lean register ol'
lacilities - rvhiclr ale lriglr risk

in uattrre

\\/lrere arr cnvirontttetttal
clnergctlc:)/ htrs ocuttrlcd,
quicker proceclut'es enn [ru' pttl.

iu place to hanclle

er:rergencies/incidetrcc -

Thcre rvill be a plarr rvhich

NEfvlA rvill develop to hanclle

au)' ernel'gencies that rrright
arisc lrrior to enactnrcn( of the

li.egulations

'l'he National Restoration
Fund is in EMCA tvith clcitr

proce([lrcs ,.:tr lrow it should
[:e operated to executr-' cleltrt-

uPs

ln tcrurs of 1:os'cr prodtrction

- l(engerr to assist irr

clu'tertrrini rtg the thresholds itl
rclcrence to powcr Productiorr

1>lant-< u,hich are likcll' to
attr.rct a clel>osit bond also

keeping in rtrind the risl<

nature of a facilitl'- this
rhrcslrr.tld rvill lrc corrsiclcre cl

[]eucltrnarkirlg lt'lol'c rvill [:c

crrrrsicleretl
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6
The reftrrrd of tlte
executed within 24 Months

after the closure or aller
completion of successful

rernediation rvorks of site'

Tasl:forcc to look ittto
rurorrocul tttre agriculture nnd

activities irr the Protection
atcas - N4otroculttrrc' lllor'('

bettchrnarking to Lle clotte otr

this. Entbrceuent aclions t0

oul regulations can aPPIY tcl

ac(ivities irr thc prt:tcctcd

arcas

ln nddition to (his. Rcgtrlation

l6-4 (i) - rclcrs to conlpatiblu

irltcr usc plans ol thc site on

closnre or dcconttrtissionirrg is

proposed

bond will lre

Ret'und of the bond rvill be isstred

on closttre and/or after

clecorntnissioning of the

l'acility/project/site or is it issued

atier 24 months of PaYment?

Monoculttt re agriculttrre can also

bc detrirnental to the ellvironn)Bnt

- pose long ternr negative eflfects

Activities taliing lllace in tlre

Protected dr'Las- nlaritte, rvi ldti fe

- slrould also be in tlre register

that rvill attmct dePosit boncls -
taskforce to look into this

Base Titarriutlr Clarification on rvlrether the

Vatious countries offer
various tbrrns of
environtnetrtal fi narrcial

assul'arrces such as sectrrities,
guaraotees. etc. Tlte Parent
Act lrolvover, does not offcr
tlrese otlrer Provisions ol
EFA's other than a boncl

issuecl in fornt o[caslr to thc

National Restorati on [:und

Bond can lre issr.rcd irt lornr o

banl< gttarantee - rvhY oash

deposits?

Fa

Hou,rvill the selectiorr oC'tAC

nrerntrets be clone? Will it be

througlt comPetitive vetting

process

The tinrelines on all appeal at the

NET. this beirrg 60 daYs, is too

short a Perio(l

Thc tlcposit bond assessnretl(

repoft will be an integral Part

of the EIA - there[ore a tnulti

disciptirrar,v teatrr rvill be

tuudertaking this assesstneltl

operr it up tbr aPPointtnent to

be conrpetitive in nature - thc

taskforce rcsolvcd tlrat tltis

appointttrertts rvill hc clonc b1'

the DCi as thcrc are lcars trf
not olrtaitring tlre riglrt

exl)ertise basr.rd trtt tcrtlts artcl

corrtlitions 1:rcrviclcd nt t,lre

ti urc

Will tlre cut'rerrl reg istered

EIA/EA experts be allowed to

underlalie a deposlt bond

assessnlellt report?

Irrclependerrt'I'AC alllloi rrlr:C

by tlrc DG - thc taskforce can

VTTI

I
!

I

I
I
;

I

I

i
I

I

I
I

I
I

I

I

I
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specific sitei faci I ity'? legislatiorrs is still ke-v

This rvill also be a lhctor to
consider in tlre reasscssrucnt
and re[und oIthe bond

5 Taita-l'aveta Smal l-Scnle
lr'[inels Croup

Can the docuurenL be translatecl to
a local language - Kiss,ahili

Arr nbridged version ol'il carr

tre prelraretl crnce tlre
llcgulation cornes inl.o ltrlccr.

Solid rninelals is quite di"'erse -'
tlrese needs to be bloken dorvrt

and thc boridShould bc executcd
in a specific case to case basis in
relalion to the nrinerals be ing
nrirred

l-[ave provisiorts rvltere a surall
.scnle rrrinel ciur progress to
nrediunr and to a large
progressivel 1' 

.- the taslilbrce
slrould theretbre tlevelol> a

threshol<[ srrclr that if yotr arc

opcrating at fl slllall budget tltat

shouli[ be put into cottsidet'atiotr
rvlrcu it cornes to thc boncl

payable

-l'he tasltlblcc rvill loolt irtto
puttiug a thresholcl of all
nrin i ng acti vities/opelittiorls
anrl updnte the legister

l-lave a collectivc dcposit borrd to
be paid as u grottp lol srnall scale
rrriners opetatins irt a ltartictrllrr
locir lit,v

Colloctir.c bcrnd vvill be

corrsidelcti l'or opcrators trttcl cr
il rL'!ristered. lcgal troclY
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rvith strtr-headi ngs ['or'

existing and Pt'oPosed
c,pct'atiolls' lbt claritl'
pufposcs

IIMCA is currentlY being

anrended - Sectiorr 28 can be

re-looked. because the current

orovisiorls stiite that the

,,,o,ries shotrlcl be cleposited in

the National Restoratiorr

f uno.

Deposit bond caPPing -

Re t'e lence Y,'n5 6lf i1'"vn to

Regr.rlation I I (6) orr ttre DB

payable - Taxatiorr
arrangeruellts and NET trscal

inccrrtives are stiIl to be

considered - cxisting
cll yi rotlnotltaI lcrries irtc lttdecl

iL\ part ol'the content of il

rlcpr,rsit lrollcl asscsstltetrt

re1:ort as lrlrt ol'the
consiclclatiott ot' thc hontl

itrnottttt PaYnt:le

0 anretrdedatnd0 (2
both

Deposit bond - caPPing ofthe
f'ees

look into this- NEN4A sttou ld re-

I SSUe

WRIYIA is ctrrrcntlY being

hancllecl at thc nrinisterial
level ancl rvill be el'fccted soon

as the Acts coltte into force'

The Act that cotlres irrto ftrrce

flrst rvill stlpcrsede tlre other'

Thc issue ofN EN4A and

rvith cletrr provisi<lns otr the

devolvecl fr'tttctions to thc'

CountY

Presence oIthe Constittrtion

avc'idance of duplicating roles

betrveen the county ancl National
govern l'tlents

Licencing at thc cotrlltY leve[ -

sarne reqtrircrrtents in ternls of

l'esporlses atrcl tnarragettrerrt ol
incideuces that nriglrt arise'

Oil nrarketers arc Part of this

iuitiative and thus, these can

still be a considiration atllons

tlre sttppletrrents that can bc

c.orrsidel'ecl in thc reftrnd ol- a

deposit boncl -lrQwever tltc'

taslttbrce agrecd tltitt

OSMAC sti ll triglrlights the

cr)n'l rance u,ith Nrliontl

Petrolettnr thcilities are merlrbel's

ol Oil SPill Mtttual Aic[ Grottl:

(OSlvlAc) ([ces are Paid

tnntrallY). ts NF.tvlA as'are of
this and s'ill tnenrbers o[
OSMAG stillbe lequiled to PaY

this boncl?

Witl thc bond be retirndecl itr an

crvenl of irtrpt'oved corlrpliance ot'

the risks are low in awllen

Vir,o Errerg)'.ta

3 , Cour,t-r. G..lverlllllc-nt cr

\iornLrasii

f Liqttid tvaste

EDI-'s are o[r

- l(ipevrr site.
tained frorl NEivlA

aucl WRMA arrntralll'' Will the

f)cposit Bonds still be applicable?
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required to deposit the anrount

bctrveen (lre trvo?

\/ivian Nyatnu,aya. UNDP l-lorv rvill tlre Autlrority ruonitor
tlrc adverse efl'ect thc' activity \\,ill
Irave on the environrrrcnt?

Horv stringent rvilI the regulations
be',r

ls the arrrourrt to bc paicl tixecl

depending.otr the type of activity
being underfaken?

Does tlrs Coturtr'1' lravc the

nraclrincry for disaster
preparedness. A case irr point is
Chile and horv thel' dcalt rvith the

disaster tlrat aft'ectec.i thenr.

MOIVIB ASA STA IiE I.IO LDER CO NS U L'I'ATI O N FO RTI M

9'rrr DECEI,I I] ER, 2ol 4

Rcurl rltslrt o, Co rn nr en tsInstitu tions

For existing facilities, does it
rnean lhe bond rvitl be in placc

runtil the closurc of tlre lacilit."" or
rvherr rvill the rel'und be exectrted'?

I Oil I.iby'a

l-lo,,v rvill the deposit lrond cover
existing thcilities rvhich have lit'e-
long operations?

2 t(PRl-

These Regttlations are geareci

torvarcls proposed projccts and

existing/operatiug conrpanies -
though clarity needs to be

provided on ho',v tlre deposit
bonds rvill be rnanaged espccirlly
as tar as re[trncls arr-' ccrttcertled

lor thesc trvo sllecitic cirtegol'ies

[(eassessrrrertt of the lrorrd s'ill
be nrade. Witlr gradual
irnprovenreut o I a faci I it,-vlsite

and corrsideration o f other
su1:plertrertts, the boncl tvi ll be

relirnded progressi vely drrring
the life cycle oItlre [acility.
Rcgulation l5 (,1) arltt'rtclctl to

include rotirrrds l'crr lil'u lorrg
Iucilities to be donc
pr0grcssivelY

utrtlrtorlcs

Regulation lJ (t) btings.out
tlre spirit ol reassesstllelrt ot'

the deposit bond and

execution of the refund. Thc

taskforce will horvevet'operr it
up [or clarity on ltol' teltrrrcls

rvill Lre cxccutecl

Fot claritl, sake the lesklcrrcc
rvill organise the plovisions of
tlre regulation telating to
projects iu operatiort and tlre

Witl the deposit bond be rcnervecl
l'r'orn rinre to tirtre or at rr4rat point
ri.ill tlre refirrrd be execttte([?

Cash deposits catlnot [:e done.

Payrnent has to lre dorte through
the bank tnd the banli guararrtces
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Dcposit Bond Managenrerrt
unit.

Ou the confiscation olthe bond,
is tlrere a olear criteria on

dctcrrnining the sante and rvill
there be a rvritten contract
stillulating on ltorv the bond
rvould lre conflscated?

Criteria for cotrfiscation is

givcrr urrder Regulation l6(4)
NEMA lras classified
activitics into higlr, tnedittm
irnd lorv ris[:.

l" Schedule - horv rvcre thc
acti\,ities arrived at? Was a risk
nrr"rr,rl.iildone? A case irr point
is tlte issttes olnuclear porver
planls ale safe rvlrile plastic
nranu fhcturirrg fhcilities are

rnissing and yet their activities
have adverse intpacts on the

t crtvirontnertt.
I

This is part of the risk
assessnrent the teanr
undertook as they identifiecl
the activities to bc in the l "
schedule.

On thc appeals sectiott, if a party
is aggrieved and they do not tvan(
lo go to NET, are thcrc other
avenues oftlte sanre?

Tlrere are other avenues like
the lrigh court and the land
and envirortnrcnt cottm rvhcte
iur aggrieved l)art can take the
lnatter.

On appointrnent of TAC, can

there be an indepertdent body that
should do the appointnrerrt ittsteacl

o1'the DG NEMA?

The taskforcc rvill look and

deliberatc on tlris issue.

Tlre regulations irre in [ine witlr

tlre constituLiorr. horvevet' he

wanted to knorv tlre role of cottrrtv

governnrents in the

implenrcntation ol.lhe rc-e tllatirrns

The County govelntnen(s

rvould be consulted as spelt

out uncler Regulation 6 (l) (g)

rvhere the1, rvill be involved in

lhe inspections

l 
tt Schedule - rvhy trnder

agricnltural. only florver farurs are

included and not large scale

lhrrns?

Tl.rc taskforce is still debatirrg

on rvhether other largc scale

thrnrs shoulcl also be targetccl.

Water Service Provider schedule Serverage

reticul atiorr s],stenls?

Ou the case of the Water sector.

WI{MA is irt clrat'ge of the

inti'astructure rvhile the \Yflter

set'\,ice providers provide tlrc

service, so \\,hich etrtity u'otrlcl bc

Tltontas Sagrve, CEC N1'zrrnira

Count)'
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ls there an opportunity to sulrurit
a nrernorandunl to the Authority
for incltrsion in the regulations?

Menrolanda are still rvetcorne
and can be seut to

dqnenra@llcrlla.go& or
zounrn@rrerna.qo.ke

l'las thc Ministrl, ot' llrrergy and

Petrolerrrn been involvcd in ihe
lbrnrulation rrl' thcsc lcgulations os

thul are involved in thc
esplorotion/crrraction activities hy

the conrp;rrrics'./

ERC is rrn in rvithin thc

lvlinistry of' Encrgy and

Pctrolcunr. Initialll' all rclcvant
fvlD.A's had becn invited and

tlrere tr'c plurts to cortt.inuc

lirrthcr con.sulta(ions.

Did tlre taskfbrce consider otlrer
regulatioirs -.rvltett [ornrr.rlatittg

these regulations. cttse in point
being tlrat tlte Plocltrctiorr Shaling
Contract (['SC) also has a fttntl
I<norvn as the dccotrrrtrissioning
fund and Internationirl best

practices

l'hcre is also a sllecial
engagenrent plartned rvith lhc

Ivtinistry of i\4ining antl

Miuistrl, of Energy and

l)etloleurrt irr oldet to

lrarrrrouize tlte provisiorrs ol
the Mirring Uill 2014 and the

Pctroleun, (Exploratiort.

Devclopurent uud Prttcltrction)

Bill 20 l5 u,itlr the provisions

of EMC (t)eposit Bonds)
Re gulat io rr 20 I 5 .

Tlre draf,t Pelloleunr bill -
dcconrntissiorriug ftrntl arrcl plan -
rverc tltis (aken illto accotttlt?
Carr aclivities tlrat are alreadi'
paying other' ltrnds ttttrlel otlter
regulations be exenrpred li'onr

paying tlrc dcposit bond?

Thc task tbrce ttretttbet' ti our

ERCi had highlightcd sottre of
thc'. clatrses in the pclrolr:trnl

bill to the tnernbet's.

l:or projccts irt pcrpettritv, horv do

yorr inte nd to rcfirttcl the clcglosit

[ronds?

lk't'unclirrg tlte antotttrI of' Borrcl

lcss tlre interest. gocs against tlre
principlcs olpolltrtcr pays. lt is

lilte the Ilegula.!.ion rvants to

1:ruuish tlrc ol)erators tlrrrt havc set

ilorrrr tlre dcposit bond. Is thclc a

rvay that tlte ittterest can llc
shar-ed ?

I

I

I

Rcgulation l5 (4) ltas

provision rvhere the lloncl '.r'ill
be le lirrrcled progressivel5'

rlulinq the lil'e cyclc ot'thc
firci l i ty opet'uti ons.

EMCA lras indicated tlurt thc

irrterest be re-tained by the

Authoritl' orrd tlre uloncy
deposited iu tlre -rcstoratiorr
lirrrd

Does NEMA Itzrve tltc capacit.l' to
irrspect the thcilities rvitlrin 60

clays as envisiotred irr tlre
rcgulatioris bcfore tlie retund of
the cieposit [:onct?

NEN4A has gaincd a lot o('

cs.perience ovel the 1,eats ltttl
r,r,ould bc alrle tcr do as

rc('luirecl. NEivlA also u'orlis
rvitlr thc leacl agertcics ancl

rvil I get'l'echnical Assistatrce
t'rn the setting up ol'thc

2?_



Deposit bonds assessment

repoft would fornr an irrtegral
part of the Errvironrnental
Audit or the EIA rePort
rvhicltever is applicable (Reg

l0(l) and (2)

On the Assessment, the regu
does not specifr lvhether thc
Environnrental Audit rvould be

combined rvitlt the dePosit bond

lation

Regulation t 5(4)ltns Provision
where the Bond will be

refunded progressivelY dtrring
the life cycle of the flacilitY

operations.

Wanted to find out rvhat tlte
rationale for refunding the deposit
bond rvhen the activitY is

schedr.rlecl for a rvhole lifespan (in
perpetuity[

Regulation 17 gives tlte

proccdure for confiscation of
tlre deposit borrd.

deposit bond is

corrfiscated, is the operator
requirecl to pay another boncl?

n case a

Tonr Arika - FP(2000) Ltd

This is provided for ttnder

Regulation 17 (6) (b) which

gives tlte procedure to be

follorved in the involvernent

ofthe operator in the event of
confiscatiorr.

hr case the Authority is going to
use the bond lor remediation
purposesi rvill thc oPerator be

involved on how the bond stttouot
rvould be trsed?

Applauded the efforts of the

tasklbrce in thc flornrulation of the

draft deposit bonds regulatiorr. He
had a few observations and

cornrnents:

Stakeholder consr.rltations

rvould still go on, onc is

scheduled for Nyeri next

rveek and the other one for

Enrbu. Finalize drafting in tlte

nexi -otre aod half lnonths'

Preparation of thc Cabinel

rurernorandttm and the

Regulatory lmpact Statentent.

The regtrlation rvould tlten be

forwarded to the MinistrY and

pallianreut for further action'

\\that is the road rnap afler llris
nreeting'l

Consideling to harvc a national

validatiort rvorkshoP in

Nairobi for all the

stakeholdeus.

Will there be another stakeholclers
lneetitlg to be hcld in Nairotri'l

Anrold Mahero/l(enneth Karnau

- Tullorv Plc

2t



Wantccl to knorv il'r tacilitl'lras
various activitics tlruI ilrc listctl undcr
the ,irs[ schcdule in orrc placc, rvhat
is goirrg to happcn. rvill each activi()'
attlacl a dcposit trond ttr tvill thel' bc

corrsiderscl as a sirrglc cntit;"'?

The facility with various
suPl)olting
anrenitiesiactivities is

considered eu one facilitv.

Tlre tbrruula to (letenlline tlle
deposit bond is not clcar. The
stakelrolder t'elt that the criteria
and fonTrula need to be clea| so

rhat the afl'ected parties rvotrld Lre

in a bettel position to ttnclerstatld.

Tlre calculation of' the bond

arnount payable to Lre guicled

by the provisions unclel Rcg 6

(h) and (i)

Apart Front cortring ttp rvitlr tlie
deposit bonds regulations, NEMA
should also pronlote ecottottric

instrunrents suclt as tax rryaivers

tor irlvcstnrr'nt irt cleatret'

tcchnologics.

'[tre Authority lras been in tlic
lbrc flrortt oI developing
econonlic irtstrttnrcnts. A lot

lras becn donc on {ax rvitivct s

especially in the area ol rvaste

llliulagcinerlt i"'hcle iirYestois

are giveu incentivcs to bring
irr ccluipurer:t for ttse irt rr,astc

nlanagernenl.

'l-lre stal<eholder also l'elt that
'l'AC slroutd take a leird role iu

creatio|r of arvarettess ol tlte

Iegulatiorrs since tlrel' rvottld bc

nlore l$o\\'led-eeabl,3 on the kind
ol'iutelventious lltat arc rvotli';tble .

On arvalcrress crcation, the

Atrtlrolity, has a firll-tledgu'd

departnrent that deats \\,i(h

public lrarticipation artcl

a\vrlt'eness creation nnd thel'
rvoulcl take a lead role irr the

sanle.

-lAC can incorltorate other

lelevant disciplirres in tlie

course of their rvork.'[-lre
l'AC slroulcl be indcpcrtclcnt,

rrou-1>artisau duc to thc
technical natut'e ol thc

erssignrnen(

Ou thc' transiti.ortaI clausc, it
rreecls to be clcar rvhethcr its (>

nrontlrs r'ls lvals preserttecl ot l2
rnonths as indicatecl in tlre

[egulations

l'lris is clear, it's supposed to

bc rvithirr l2 nrortths ttpott

colllllrerlcerlrent oI tltc
rcgul ations

Codfley Otieno - Shajanand

l-loldiugs Ltd (Quarrl')
Wanted to knorv whetltcr tlte 6

nrontlrs re[urrcl rvould be at tlre

eud of thc activit)' pelioc! arttl horv
rvilt it be conducted?

lI rvas clarificd that the

rclirnd worrld bc clonc rvitlrin
6 rlonths aflter issttancc ol'lhe
Deposit Boncls [)ischarge
Certitlcate

Ou the ccrrnl>ositiorr ol tlrc
'[echrticul AdvisoLl' Contntittee,
tlre stakeholder felt that it shoulcl

be opertecl up and other
iustitutious suclr zrs I(r\M,
Cournrerce and lnclttstly shotrld
be part oItlre cornposition.

Jenevive Watryattta - N/tttttrias

Sugar'
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was informed b1' ,,,*
parent Act, EMCA or 1999-

It slrould be noted that

amended EMCA of 2015

should be read together rvith

EMCA, I999.

Th

the interest arising fronr tlle
deposit bonds bY ttre AuthoritY?
Why cau't everything be refurrded

back to the opcrator

What irrfornred the retaining ol

Tlre taskforce to discttss tlte

issue of capping.
On the establ

conrposition of the Technical
Advisory Courtnittee, tlre

stakeholder felt that there should

be a cap on the nlaximum number

of spccialists. to be Part of the

TAC

nt and

Tlre taslitbrce is

tiiendty regulation and do

enrphasis the follorvirrg; that

the boncl is refurrclable, thc

relirnd period reducecl front

24 nronths to six ntonths, ancl

the bond being an integral
part of the EIA and EA. tbr

facilities in perpetuity. tlrere is

provision for Progressive
reftrnd ol thc deposit bond

based on good errvirollrnental
practices. ln additiorr.
Regulation I I (6) provides tbr
it rtegotiatecl Period o[
paylllent.

antorvards

working
investrnettteuvironurenta[ conset'r'ation to lrc

corrsulted rvlren regtrlation 6(l) lt

and i are being develoPed bY the

deposit bonds nrarragetnent tttrit.

The unit shorrld also loo[< at the

prevaiting ecotronric situation
rvhetr calculating thc atlrotttrt to
be paid for tlre deposit boncl so

that thc investors arc rlot

aclvetsely aft'ectcd bY this ne''v

Regulation.

Groups that are involved in

A ceiling orr the tnaxittrttttr

and minirrrunr arnount of tlrc
deposit bond carrrrot lre set as

this rvould be guided bY the

.calculated cost ,o[
rerrrediation.

Tl're provision has consideced

supplenrents such as

environnrental nrflnagenlent

s).steu1s ptrt in Place [rY the

Facility ancl the level of
cornpliance - tltis means thal

tlre activities rvottltl ttot attracl

tl:e sarlle alnount o[' bottcl

even if they lrelong to tlte
stulle owller.

and rnaxiurnut anlotlnt of tlre

deposit bond to be Paid should be

gir,,en so ttrat stakelrolders can be

a\$are,

A ceiling cap otl the rnininturrr

Peter Macharia - Agrochetnical

Inclustries l.td
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Christine Shikuku .. Tarrrbrrzi
Lrd

ls ii NEMA to calculate the
arnounr ro be oaicl or is it the
proPonent basecl on the
assesstnBnt report??

Regulation l0 (5) and
Regulation 6 (h) and (i) have
provisions orr the calculation of
the Bond payable.

Wlrat are sorrre of thi factors to
bc considered? Will this be orr

an annual basis?

The Bond is a one offPa5,p1gs11

and subject to reassessrnent and

adjusrnrent due to inflation.

Mr. Njenga Wlrat is tlre c:riteria that rvill be

used to calculate the atrrortnt?

Regulatiorr l0 (5) and
Regulation 6 (lt) and (i) ltave
provisions ort the calculation ol'
the Borrd Fayable.

ls tlre paynreut done ortce of'
periodicallf ir

,{lice Ringera - NYEWSCO

I( IS I-I M U .STA I( T H O L T' E IT CO NS U LT A'T I O N FO R U tI{ I 71.II SEI,T0M BER, 20 I 5

The Borrd is a one off payntcnt

arrcl sr.rlrject to leassessn'lent an(l

acljustnrent due to inflatiou.

Orgnnization/.Lrsti trr tio n Co rntttcnts Rcsironscs

Bernald Okebe - Suba

f)c veloprrrent Forurrr

The stakelrolder lvartlecl to flnd
out hou, NEMA ancl the [v{inistry
of Euvirounrerrt and Nattrral
Resources lrave beeu rvorking irr

Iight ol' the lnct that tlte dralt
deposit bonds regulations
provides for the establishnrerrt ol
u deposit bond nranargcnrctrt tttrit
that lvould havc so rnany
Functiorrs. l-lorv has the

envilourttent been takett care oI irr

the absence o('the unit.

ElvlCA is ir conrplicated
li'arnc',uolk larv that lccluircs a

lot of regulations to be

tblurtrtated. NEMIA as an

Arrthorit;' lras not evcll
operatiolralized lralf ol the

Act. 'l'he trnit rvould be set up

to deal rvith degrosit bonds,

but structures nrc avaitable
rvithirr NEMA such as - EtA
arrd EA ltave been de'aling
rvith decomrrrissioning of the

farcilities. Restoratiorr orders
have alsr: beert issued to
faci I ities.

'[he peliot{ oF 24 ruonths that tlrc

presenter urentioned and tlre 6

urontlrs to rvait flor the leflund of
the boncl. n hat is the correct

position

A sis (6) trrorttlts pcliocl lras

been provided lbr in the

Ei\4CA (rurended) Act of
20 t5
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Fufther consultations with
HCDA. lRA. Water Servicc
Proviclers antong others rvill be

undertaken

tural sector is a major
rvide sector, rvhy is it that onlY
one sector - flot'ver farms -'
targeted for payment of tlte
Bond

Regulation l0 (5) (e) gives

provisiou tbr consideration for
good environrnental

lrlanagerueut systcurs in place.

Other issues to consider are the

compliancc lristory ol tlre

facility atrd any otlrer
accreditation.

'[tre responsibte corrtPatries -
the courpliant oncs - are being

tnrgeted by paying the bond

iustead of the irresponsible
conrpanies. Wlry so?

lvtark Sirnplii n-Uh uru tlor,vers

EIVICA provides that tlre interest
accrtred is letainecl bY thc

Ar.rthority in tlre t.vatiottal

Errvirorrrrent Restoratiorr Furrd

as provided lor urrcler Section ?5

ol EMCA, 1999. Tlre irrflnted
alrror.rrlt is refunclalrlc to the
opcrator. Once tlre l'egulation is
gazcttecl the irrterirn
arrangeurerrts rvill cease arrd tlre

Regulations rvill takc cffect. The

Deposit Borrcls is a rcftrnclable

EFA and not a levy.

lnquiry atrotrt the Paylnent
done by Titanium, tlre bond

lvill bc evaluated irt rclation to
irrUation, rvhat hapPens to the
itlterest accrued. is it PaYed to

the bond payeL?

Eng. Estlrer lvtbugua

Regulation l7 (6) (b) and

Regulation 6 (t) (t). takes care

ol" tlre usage arrd accountabilitl'
of t5c confiscated lrond.

l-lorv rvill the confiscated borrd

be trsed in rerlediation? And
lrou'is tlre bond regtrlated for
accountability?

Frcclerick Kanau - I(el
Chenricals Ltd

'[lre Bond is in cash as prtrvided

lbr in Sectiou 28 of EivlCA.
Will the Deposit llond be paid

iu cash or sonre lornt of
!nsur'attce?

Laura IJloorrr

Regulation l0 (5) (e) gives

provision [or cotrsidcratiorr lor
good ettt'irontnental
rnan aget't'tent systetlrs i n place.

Othcr issues to consider are tltc

cornpliauce history ot' the

facility and alty otlter

accreditation.

The isstre o0 balancing their
prioritl,arcas in relation to
paying the Deposit Bond.
Issr.re of exemption lrecatrse of
the cotnpeting intelcsts

lrene Ndigirigi - Nyeri Count.v
Referlal Hospital

'flre Bond applies to activities
listed in the Deposit Bond
register'.

Non proFrt nraking instittrtiotrs,
lrorv are thcy going to lre

consiclered?

Sister Stella
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but to opelatiortalize Section 2S

olEN4CA, 1999.

Tlrc reguletion not pr.rnitivets the Bond punitive for'

potential polluters/perceivcd
polluters or rvhere is it conring
ti'on'r?

T'lris rvill be done by the trnit in
liaison rvith TAC and the

relevant Lead Age ncies Scc

Reg. 6(lXi)

l'tow rvill the netv threats be

icientified by the unit and [rY

rvho as indicnted in Reg. l3 (l)
(c ) and (d)

ElvlCr\ provides tlra( the ittteres(

accrued is retained b1' the

r\utlrority irt the Natiorral

Envirortnrent Restoratiorr Iurtd

as provided for under Section 25

of llMCA. 1999. The int'lated

anlount is re[urrdablc' to thc

oFeratot',

Regulation 14. t, the bond is
aft'ectcd ,bf infletion and the

proponeritris. required to Pa)'

the L'roncl despite tlre inflation.

The Autholity is resPons

tlre period ic revievt' oI the

Dcposit Bond atltotrrrt PaYable

arrd the critet'ia is Provided in

llegultrtion l5 (2).

ible lorRegulation l5 (2) LY

criteria rvilt bc ttscd to calrl'
out the periodic leviervs'? Wlio

is laising the alerts and how

rvill it happen?

hich

l{egulation l0 (l) addrcsses

tlresc cottcet'rts. Regulatiort l0
(5 ) (e) gives provision tbr

consiclerat ioll for good

en v irott ttrett tal tlrirrtagctttcn I

s),stculs in plac.e. Other issttes

to cousider ale the conrplilrttce

historl' of tlre facility ancl any

otlrer accleclitation.

Regulation 15 (4) - i

has lreen iu cxistcttce an(l in

conrpliancc, u'ltere is the

justiticatiorr ot' 1>af ing the

fieposit Bouds?

f a farrn

Regulation lt (6) Provi
any olhcl Period of Pa)'nlcll( as

rrray bu infouuecl by tlre Dcposit

Bonds r\sscssrrrent l(ePort.

des lor

Thc refirncl peliod lras al

bccn rcvierved tionr rvithin 24

rnorrtlrs to rvithin 6 tttott(lrs,

tlegulatiorr l6(5). 1'he Deposit

Boncl is lefirncled rvithin 6

rnoutlts alter isstlartce of Bontl

Discharge Certif icate. The

tircturs to cottsicler dtrring tlre

inspection jttstifies the 60 days

pcLioct lbr tlre insPcction to b,"'

u n(lLrrtalien.

teacll,Regulations t5 ('t) & l6 (i)
ancl tlre 2n'l schedtrle ltttlst be

harrnonized to provide a clcar'

criteria fbr retirnd of the Btrncl.

\\'hile the Rcgulation l6 ( I )
providcs for tlrc ProPorlent to

g:ay the Deposit Bonds r';ithin

30 clays, rvhy slrould thc unit
take up to 24 rrrorrtlrs to rcfund

tlre deposit botrd arncrtrnt?

15



Johu Njenga
Council

l(enya Florver

Is the list going to be
e>rpanded? Every activity
urlclertaken bv Irunran beings
have an irnpact orl the
errrrironnleut, so are you going
to include all the t'acilities
including institutions and
schools?

Facilities categorized as low
risk and sorne in the mediunr
risk category did not nreet tlre
thrcshold for attlacting tlre
Deposit Bonds. Regulation
l9(c) allorvs tbr periodic revierv
and updating of tlre Deposit
Bonds register as need rnay
arise.

T'hu' Regulation has not given
exeNptions irr relations to
conrparrfleb .1.lrat have been irr
existence and are in
compliance rvith tlre NEMA
regulations, are they to pay the
bond rvhether conrpliant or
not?

There is no exprcss exernption
lronr the regulatiorr .sincc the
Act itself has no room tbr
exernptions
Tlre regulation is not punitive
but to operationalize Section 28

of EMCA. 1999.

Hou, rvas the list atrived at on
the lst sclredule?

Tlre list rvas cousldcred r.rsiug 4

critical issues:

c

a

o

o

I-lazard natule of the

activities
Risk assessrl,enl oF the

taci I ities

Past incidences
Conseqtrence of any
rrralfunctiorr ol a faci lity

Where do they consider the
courpanies rvith the good
technologies for exeruption
fronr the list of the bond?

Regulation l0 (5) (e) gives
provision fior consideration tbr
goocl euvironnrental
nlanagerrent sy.stenrs in place.

Other issues to consider arc the
corrrpliance history of the
facility and any otlrer
accreditation.

Clause I t (5), the 30 days
period tbr tlre payrnent o[ the
Deposit Bonds too short?

Regulation I I (6) provides for
an)' othel period of paylnent as

ruray be inforrnecl by the Deposit
Bonds Assessnrent Report.

Is tlrere a plovision for
corrrpanies that pay sonre levies
to get the NEMA licenses such
as tlre effluent disclrarge
license, rvaste conrposting
license. can these paynrents be
r.rsecl as the Delrosit Bond'?

Regulation l0 (5) (t)
consideration rvill be nrade on
existing environrnerrtal levies or
any othcr irrsurance covcr tha(
tlre facility rlay have & (tr) -
inrplies thc consideratiorr ol'(0
above during the analysis o[ thc

Dellosit Boncls payable.

14



Mary Mlachandi - CDE,
Kirinyaga

EIAs and EAs being received
at the Courrty lgvgl - hslv lvill
tlris cleposit bonds assessment

reports be dealt rvith at the

County level wlrerr tlre'lACs
arc orgartisecl at the National
level.

The facititics listed in the

first schedule arc high risk

whose ElAs and EAs are

received at tlte
headquarters. Deposit
borrds rvill be lrandled at

tlre lreadquarters.

I \/icfor Nyaga - CountY
Gove'rnurent of Entbtt

Public Hcalth Acts and the

CIDPs rvill this Regulation be

in tnrtdern rvith thc Regtrlirtions
rvith tlris Acts and Plans tlrat

are currerttly lreing det'eloped']

The CIDPs are deve lopcd
by Counties for PttrPoses
of outlining tlreir
developnrcnt Plarrs [bL a

I i rrrited period ol tirrre
rvhile the Regtrtatiorts are

sct to be apptied nttionulll'
and rvill also be reqtrircd

to guide the cotrnties.

l0 Peter Munyi - KagaaLi Nort h

FCS

Horv rvillthe boncl ol)erate

al1-er assessnrertt

Ttris is provided [or irt Purt

lV of the' Rcgulation

il Obed l(ariulci - l(EN CEN The regutatiorts irt t lre rve[:site

ale not sinrilar to s'llat rve

lrave grrescnted

A series oflvorkshoPs
have been held sincc tlre

regulatioll $'as uPloaded

on the website and a

curtetrt draft rvill bc

u ploacled accorditrglY.

i\\'ERt ST.{,KEHOLDEIT CONSUL't'ATION FORU1ll - 2d"r'1{ SEPTEMRER,20t5

Lauro \.'. - lr,llr'eiga Blooms

13

ilesll o trscsCo rrrnrcntsO rgun izrrtiou/l nstitutio n
l'he list \A,as considered using

l{azirrd uature o'l' the

activities
Risk assessnrent rrf,thc
I'ecilities
Past irrcidettces
Corrsequence of atrY

malliruction of u facilitY

0

0

q

o

4

critical issrtes;
List oi activities- rvhat

rr,as used to artive at the list irr

tlre first schetltrle?

cri tetia



q

tlrat rvill rrndertake these

assessnlents.

There is also the evolving
natrrle of EIA rvhich
should be considercd

Geo-scan Consultants Iucase oIan incident. NEI\,1A
willcome in and lcnrediate

Tirne flanre for NEMA to
come in and rcrnediate.

Tinrelines rvill not be

provided. NEMA or its
appoirrted agents u'il I

lunclertake reurediatiorr
rvorks and ptovide annual
re ports fol eaclr specific
renrediation rvorks as
provided in flegulatiorr 6

(L).

Will thc inspections be

planned or rvill notices bc
issued prior to irrsl:ections
being urrdeftakeu.

Depends on the nature oI
the inspection. Tlris can be

a routine inspection,
irnprotnptu. surveillance to
cal)turc tlre rvtorrg doers.
Depeuds on the
perf,ornrance of the thcility

c ELDOWAS ln the case ofservelage
ret.iculation systelns, does
this include effluent
ctischarged to thc tteatnrent

;:lants or is it just frorn the
rnain sewer pipes

Tlre rlain server in Eldoret
is 300rnrn and rve \Yere to
capture alI tlre nrain se\\'el's
in all the nrajor to,'vns

Tltere are those tlrat 600.
800nrnr etc.

I{ow do rve deternrine the
dcposit bond payable

Thc courpctent expert
should bc able to provide
the deposit borrd payable
to be part ofthe deposit
bond assessn)ent rgport
and NEM.\ to rnake an

evaluatiorr based on this
figure. Regulation l0 (5)
provides for tlris

t0. Count;- Covernnrent of
Baringo

Since EMCA is uncler

revierv, rvhat is the role of
the County Governments
especially rvith all the
activities that are currently
happening in the Counties

Revision has been done to
includc courrty
govenrnents - Regulation
6(l)e

N(:rry: This is a National
docunrent and countl,
govenlterlts carr tre co-

opted at anytinre in
lulfilnrent of tlre fuuctiorts
of tlrese re gulations

'ct
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i

Provided for in EMCA,
1999 Section 12.

Regulation l7 (8) - horv rvill
this be eft'ected

This figures tleed to be as

realistic and actual as it

should be.

Lorvcr lirrrit artd uPPer

ofa bond pnYable

linritSilverrvood Co.J

MonitoLing and

rvill contintre at all tirles.
Self Regtrlation should be

practiced at all tinres bY

the operator.

lt)11Itan organisation
cotttplies rvitlt the provisiotts

ol this regulation - arc therc

going to be Periodic
inslrcctions to clteck on

tirtur'd Iton'corlrPl iatrce

initially

Corrsicler the textiles -
these ale ltigh irnPact

proiects/facil ities.

Consider heavY nle(als

recycling and srlrelting

tacilitics - in thc

regulirtiott as part ol
<.lisposal oI hazatdo r.rs

wastes categorY

Cotton, clothirig and

industries to be includecl in

the rcgister

dye

Thele are tnanY

govenltllent Projects rvhi ch

arc in existerrt todaY and

tlre,v do cornPlY u'itlt our

legulations atrd nrore so

pa1' EIA fces - there are

llo eNcnrpti()ns itt this case.

lnvasir'e species arc lroI

inlrodtrcecl [rY n*COs. lt is

tlte Covernnrertt. So horv

rvilt the goverttrttettt be

regutittecl in this case?

CBO on Wetlands

The oil tnarketer shott

also be lreld liable in tlris
case.

Sitrrs: lf an oil sPillage

occut's rvithin the lliPelirre
oll(PC thcn the

lesporrsibi lity lies Ptrrel Y

on KPC but jf thc oilsPills
occrrr either itr the cotrtse

oltrarsportation then the

resporrsibilitY lies on tlre

oil nrarketer in 1>ossession

ol the 1>rodtrct at the tilrre

td
When the oil tnarketer sP

tlre oil product rr'ill thc

lesponsibility bc shared

benteetr thc PiPeline
opcrators arld the oil
nlalketer?

i lls

Dcposit Bortd assessrnenl

repot't undc[takerl trY

conlpetent exPerts and tllat

has tresrr callttrred in tlte

Regulation. This stroulcl be

a nrulti-discil:li trarY teant

e )ipetls urrdcrtatiirrg the

crrvit otrtlettlal ileposi t borlds

assessl'lletlt lePorts?

Willtttere be cli l{'ere n tCotrrtt-v Govcrntrtettt o f Elgeyo

lr4arakrvet
6.

) KPC

9



4 CBO on Wetlands

KPC

Provided tbr in EMCA'
t999 Sectionl2'

Ilegtrlation l7 (8) - ltorv rv ill
this be effected

'this figures need to be as

realistic and actual as it
should be.

Lorver linrit and uPPer

ofa bond paYable

Iiurit3 Silveru,ood Co

Monitoring and inpection
rvill continue at all tinres.

Self Regulation should be

practiced at all times [rY

the openttot.

I f an organisation iuitiallY
conrplies with the provisions
ofl this regtrlation - are tlrere
going to be periodic
irllpections to check orr

ftt t irre- non -cortrP[ i ance

Consider the textiles -
these arc high irtpact
proj ects/tacil ities.

Consider lreavy nletals

recyclirrg and smelting
lircilities - in tlre
regr.rlation as parr oI
disposal oFhazaldous
wastes calegory

Cotton, clothing arrd dYe

industries to be irrcltrded irt

the register

Thele arc tnanY

govcrnnlcut projeots rvlrich

are in existent todaY and

they do conrply rvitlr our'

regulations and tnore so

pay EIA fees - there nre

no exernptiorrs in this case.

Invasive species are not

introduced by NOOs. lt is

the Covernnrent. So ho\v
rvill tlre governl'l1eot be

regulated in this case?

The oil tnarketer shotrlcl

nlso be held liable in ttris
case.

SjIgS: ltan oil spillage
occurs rvitlrin the PiPelinc
oll(t'C tlren tlre

responsibi lit,v lies purely

on l(PC btrt il'the oilsPills
occrtr eitlter in the cotrrsc

of transportatiort then tlrc

responsibility lies on the

oil tnarketer in possessiotr

of the product at the tinre

When tlre oil marketer sP

the oil product u'ill the
responsibi I ity be sharecl

betrveen the Pipeline
operators and the oil
nrarketcr'?

il ls

Dcposit Botrd assessnrenl

lcport trndertalten bY

cornpetent experts artcl that

has lreen calttured in the

Regulation. Tltis slrould be

a rnul ti -disciPl i narY t"'ant

Will there be difi'erent
experts unclertaliing the
errviLonnlental deposi t borrds

assessntellt rePorts?

Couuty Goverttnrent o I E tgeyo

N4arakrvet
6.

9



Horv tvi ll thc conrpetent
experts to undertalte the
deposit bond asscssnrent
l'epolts be selscted

The competent expcrt lras

been defined in the
regr.rlation

Cottccrn : O ll'iccrs slto ulcl

vislt the site prior to setting
thc'bond to be paid. Even
rvith the social injustices.
fencing the land and vacating
the cournrunilies to secure
the larrd is nearly irnpossible
tti('NEMA shoulcl advise on
the rvay, tbrrvald prior to
pa)'rncnt of the bond.

Include florver larnrs in tlrc
First Schedule - cliteria on

incorporating facilities in
the first schedulc

lnclude the incidences oI
the fish deaths in
t.\aivasha. Cattlc dyirrg due
to pcsticides cortsLuup(icrrr

in Naivasha

KFM r.rndertakes Corl:orate
Social responsi tril itv
activities ltrr tltc
contnru nities AIrd norv
requiled to pa1'5% royalties
as per the rrerv nrining [:ill.
Is thele a stntctured
institution tha( is going to
assist Lrs in nranagin-t these

Royalties?

There is ir new agency

conring up that rvilt govcrn

l16rv thc'royaltics lvill bc

executed

) Dittn:an Con:pan1, (qtrarry ing) Re-uulation l6 (6) - less

irrtcrest - "vhy 
should thc

deposit borrcl arnount be

lefunded less the interest?

Regr.rlotions ut'e bei ng

developed pursuiur[ to
Sec:tion ?8 oIEMCA
rvlriclr states tlrat no
intelcst would be refundc'd

as par't of the refund

'liurefi'arne - NEI\4A sltould
give the tinte fi'an're on rt'ltett
reuredi ation rvorlis shoulcl

begirr once the cleposit bond
is cou ti scated

Rogulation l7 (6) Other
external titctors arc irr play
arrd thus NEMA nri-eht
NOT be in a position to tie
itseli to tirnelines tlrough
ths cornrnitnrent to giYc a

report once all remediatiorr
works are contplete rvill Lre

trndedaken pursuarrt to lhe
provisions of this

regulation.

Appealing - operator to be

given a tinre tiartre r.vithirr

rvhiclr to appeal

'[he operatol is required to
appeal rvithin (r0 days a-s

provided tbr in tlre
Regulatiort

8



A.PPENDIX A

COMMEN'TS FROM TIIE STAKEIIOLDER CONSULTATION FORA }IELD IN TI'[E SIX

(6) REGIONS IIELOW

ELDORET STAI(III{OLDBR CONSU LTATION FORUIVI

I(enya Fluorspar Mi ntng

6trr MAY,2o15

ResponscsCotnmentsNo. O rganisntion/Institution

kcy and as an itrstitution
lve underctand that. What

the thcilities need to Put
irrto consideratiott is:

Are there measures in

place to detcr the

coutmr.rn i ty frotlr asscssi ng

thc site? E.g., ensure tlre

pits are secttred - fenced,

signages.

Self regulatiorl shoulcl be

exercised bY the operator

Aftcl ttse plans - tlreY will
assist especiallY iftheY are

in 1:lace. and tlte conlPany

rvill stop being liable.

Butfbr zones itt anl'
quarrying arrd nrining
activities rreed to be

clc'tlned earlY cnough Prior
to cot'rltnellcetrtetrt of
nrirriug activities.

Social conrPle,r ities are

co-existing rvith the

cornurutrities,e.g.. if there is

uti bpon pit and an incident
occurs, who shoulcl be held

responsible and catt a bond in
this case assist?

Cases of social injustices -

This is no.J a lce it is just a
gttart'antec to ellsure the

right thing is clone and

rvlren cornpliatrce is

achieved a reftrnd of the

bond cirrr bc isstred

progressivelY

I{arrr:o..n isation of the

quitc a nutnber of regulations
iu force currently - all
invoke fees rvhiclr rvill lrave

a negative influence and Put
a burden orr tlre. itrvestor

larvs:

'the deposit bond

assessment rePort rvill be

an integral ol'tlre EIA for

nen,facilities and if
crperational it can be Part

ol' an errvironntentat audit.

- this to be irtcorPorated in

the Rcgulatiorr - tltis rvas

done under Regtrlation l0

l-lidden costs in the

environntental deposit bonds

e.g is there going to be an

aclclitional fee lbr the dcPosit

bond assesstnellt rePort

7
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THE STATUS OF AIRTEL NETWORKS
KENYA LICENCE

Alrtel lnltlated lLs licenbe renewal process wlth the Communlcations
Auth;rlty of Kenya (C,$ on 23" January, 2013 as per the ticence
conditlons. On 11L Augus! 2Ol4 thc CA ouuined the ag.eed condiuons
to synchronlze Alrtel llcence ranewal wlth the scquisluon ef Essar
llc€nces and customers. All regutatory approvals wsre formalty sought
and obtained with the Competition Authority oi Xenya (CAK) gtving
Its approval to the tBnsaction on 2d October 2014. Airtel met all the
conditlons lncluding payment ofthe agreed fees to the CA and wrltten
conhrmation ms received on 27i January.2O1S in that regard. ln
Febru8ry 2015 Alrtel and the CA conctuded the negotiations of the
llcence terms snd conditlons and network roil out obligations.

Alrtel ls walting for the CA to lssue the sgreed licence terms and
condltlons,

Bhsrtl Airtel Umlted is a leading gtobat telecommunlcations company
with opgrations in 20 countries across Asia and Afrlca. The company
nnks amongst the top 3 mobile serulce providers globally ln tems of
subscrlbers, Airtel abides by the regulatlons rnd laws of respecttue
countrles lt opBrates.

Get personalised 24 hour mline support on
wafricasirtelco.n I filainet kerVa lfl @airret_ke
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APPENDIX A

col'ttMEN.TSFROMTHESTAKEHoLDERCoNSULTATIoNFoRA}IELDINTI.IESIx
(6) REGIONS IIDLOW

ELDORET STAI(EI{OLDtrR CONSULTATION FOLU|\{ 6tu MAY,20l5

Kenya Fluorspar Mining

RcsponscsCornnrentsO rganisation/I nsti tuti onNo.

Social conrplexities are

kcy and as an itrstitution
rve understand that. What

the thcilities need to Pttt
into consideration is:

Are there measures in

place to deter tlte

conrnrr.tn i ty from asscssing

thc site? E.g., ensure the
pits are secured - fenced,

signages.

Self regulation shoulcl be

exercised bY the oPerator

After use plans - theY rvill
assist especially iftheY arc

in place, and tlte cotlrpany

rvill stop being liable.

Buffbr zones in any

quarryin-e and nining
activities need to be

detrued eatlY enough Prior
to cot'nr'nencetrtettt oI
rurinirrg activities.

Cases of social injustices -
co-existing rvith the

cornnrunities.e.g.. if there is

uri bpon pit arrd an incident
occurs, who should be held

responsible and can a bond in
this case nssist?

This is noj a fee it is
guilrantec to enstrt'e the

riglrt thing is clone and

rvlren cornpliancc is
achieved a refund ofthe
bond can be issued

progressively

just aI{anr:g.nisation of the larvs:
quitc a nntnber of regulations
in force currentlY - all
invoke fees rvlrich rvill have

a negative influence and Put
a burdcn orr the investor

The deposit bond
assesstnent rePort lvill be

an integralof the EIA for
nen, facilities and if
operational it can be Part
olt an crtvitonnrental audit.

- this to be incorPorated in

the Regulation - this rvas

done under Regulation I0

Hidden costs in the

environntental dePosi t bonds

e.g is thcre going to be an

adclitional fee for the dePosit

bond assesstnetlt rcPort

7



I-lorv rvi ll thc conrpetent
e)iperts to undertalte tlre
deposit borrd assessnrent
reports be sclected

The competent expelt has

been defined in the
regulatiorr

Conccrn : Otllcers slroulcl

visit the site prior to settirrg
the bond to [:e paid. Even
rvith the social injusticcs.
fencing the land and vacating
the conrnrunilies to secttre

the land is nearly irnpossiblc
bti(,NEMA shoulcl advise orr

the rva5, tbrrvold 1:Lior to

pa)'rncnt of thc bond.

lnclude florver l'arurs irr thc

First Schedule - criteria orr

incorporating facilities in

tlre fiLst schedulc

Include the incidences of
the fish deaths in
Naivasha. Cattlc dying clue

to pesticides consutttptitrrt
in Naivnsha

K Flvl undertalies Cotlrorate
Social responsibilitv
activities lbl tlrt:
contrrturtities atrd norv
reqr.rired to pa.v 57o roYalties
'ils per the rreN nrining [:ill.
ls therc a structttt'ed

irrstittrtion tha( is going to
assist us iu ntanagin-tr tltese

Royaltios?

There is iI rle\v agency

conringi up that rvill govcln

horr. the royaltics rvill bc

e,\ectrtcd

.,
Ditturan Conrpanl, (qtraLry ing) Re-sulation l6 ((i) - less

intercst - rvhl' should tlrc
deposit boucl irrnourtt be

refr.rnded less the inter'est?

Regulutions at'e being
tleveloped pursuarrl to
Sec:tion 28 of EMCA
rvlrich stales tlrat no
intercst rvould be relirndr-'d
as part ofthe relund

'[irneft'arne - NL:l\4A sltc:uld
give the tirne fratle ort rvhett

rcnrediation rvorks shotrlcl

begin once the deltosit bond
is corr fl scated

Rcgulation l7 (6) Other
extelnal factols arc irr pla-v

and tlrus NEMA nriglrt
NOT be in a position to tie
itself to tirnelines thor.rgh

the cornrnitrrrent ro give a

report once all rentediatiorr
works are contplete rvillLre
rrndertakcn l ursnant to the
provisions of this

regulation.

Appealiug - ogrerator to be
given a tiure liartre u,ithin
rvhich to appeal

'flre operator is recluired to
ap1:eal rvitlrirr (r0 days a-s

provided tbr in tlre
Regulation

8



4 CBO on Wetlands

KPC

Provided tbr in EMCA'
I 999 Section I 2.

Ilegulation l7 (8) - horv rvill
this be effected

This figures need to be as

realistic and actual as it
should be.

t and upper littrit
of a borrd paYable
LorverSilvers,ood Co.3

Monitoring artd

rvill continue at all tirttcs'
Self Regulation shotrld [:e

practiced at alI tinres bY

the opeft\tor.

inpectionIIan organisation i
cornplics with the provisions
of this regulation - ale tlrere
going to be periodic
irgqpections to clteck ort

frttirre- non-cotnPl iance

nitially

Consider the textiles -
tlrese arc lrigh irlPact
projects/facil ities.

Consider lreavy rtletals

recycl irrg arrd smel ting
lhcilities - in the

regulation as pan oI
disposal of lrazatdous
wastes category

Cotton, clothing and dYe 
.

industries to be inclttcled in

the register

There are InanY

goYcnlnlcllt Proiccts rvhich

are in existent todaY and

they do conrplY rvitlr out
regulations zrnd rnore so

pay EIA fees - there are

no exenrptions in this case.

Invasive species are not

introduced by NCOs. lt is

tlre Government. So ho\v
rvill the govertrnretl( be

regulated in this case?

The oil tuarkcter shott

also be held liable in tltis
case.

Silg.s: IIan oil spillage
occurs rvithin the 1>ipelinc
of KPC then the

responsibility lies ptrrelY

on t(PC but if tlrc oil sPills

occur eitlrer in the cotrrsc

of trarrsportatiort then thc

responsibility lies on the

oil rnarketer in possessiotr

of the product at the tirrre

lclWherr the oil marketer sP

the oil prodr.rct u'ill rhe

responsibility be sltarecl

lretu'een the pipeline
operators and the oil
nrarketcr?

ills

Deposit Botrd assessurenl

report undertaken bY

cornpetent exPerts ancl that

has been ca1:tured in the

Regulation. Tlris slrould be

a rnulti-disciplinary teant

expelts undertaking the

environrnental dePosit bonds

assessnlellt rePorts?

Will there be di ft'ere nt6. County Covernment of Elgeyo

I\4araku,et

9



t CBO orr Wetlands

KPC

Provided for irr EMCA,
1999 Section 12.

Regulation l7 (8) - lrorv rvill
this be eft'ected

This figures ueed to be as

realistic and actual as it
should be.

Lorver liurit arrd tlpper lirrrit
of a bond payablu'

Silverrvood Co

Monitoring and in1>ecticrn

rvill continue at atl tinres.

Self Regulation should be

practiced at all tinres [:Y

the operator.

I F an organi sation initiallY
corrrplies rvith the provisions

ot'this regulation - arc there

going to be Periodic
inspections to check on

tir(ur'd no n-ccrrtrPl iance

Consicler the textiles -
these are higlt imPact
projects/flacil ities.

Consider lreavY nretals

recycling and snrelting
lacilitics - in thc
regulirtiotr as Part ol
disposal oIhazardorrs
rvastes categorY

industriss to be includecl in

the register

Cotton, clothirtg ancl dye

There are tnanY

govenllrlent Proj ects rvhi clr

arc in existetlt todaY and

the,v do conrplY u'itlt our

regulatiotrs zrtrd nrore so

pa1'P.lA flces - there atc

no exctnptions in this cirsc'

I nvasive species arc ltot

introducecl bY NGOs. lt is

tlte Governntertt. So horv
rvilI the goveltrtttetlt be

regul.rtecl in this casc?

Ttre oil ttrarketer shotlkj
also be held liable in tlris
case.

Sitrrs: lf an oil sPillage

occurs rvitlrin tlre lliPelirre
otl(PC then ttre

responsibility lics PtrrelY
on l(PC [rr.rt jf thc oilsPills
occur either in the cotrlsc
of trarsponation therr the

responsibilitY lies on the

oil nrarketer in 1>ossession

of tlre 1:r'oduct at the tintc

Wlren the oil tnarketer sP

tlre oil product rt'ill thc

responsibi lity be sltarecl

bet',veen thc pi pel ilre

ol)cralors and tlre oil
rurarketer?

ills

Dcposit Bond assessrnenl

report trndcrtakelt bY

colnpetent exPetts ancl that

has Lresn capttrrecl in the

Regulation. This should be

a rnulti-discilllitrarY leattt

Will there be clilfbrent
eNl)crts undertaliirrg the

r'nr,irouutetl(al cleposi t boncls

irssesslllel)t r'eports?

Countl, Goverutttettt oI E,lgeyo

Maraku'et
6.
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that rvill undertake these

assessrnents.

Tlrere is also the evolving
nature of EIA rvhich
should be considered

7 Geo-scan Consultants lncase of arr iucident. NEIvIA
willcome in and rentediate

Tirne frarne lor NEMA to
come in and reurcdial"e.

Tiurelines rvill not be

proYided. NEMA or its
appointed agents u,ill
ruoclertake reured iation
rvorks and provide annual
reports for each specific
renrediation rvorks as

provided in ltegulation 6

(L).

Wilt the inspections be

planned or rvill notices be

issued prior to irrslrectiorrs
being urrdertaken.

Depeuds on tlre nature oI
the inspection. Tlris can be

a routine inspection,
irnprornptu, survei ilance to

callture tlre u,r'ong doers.
Deperrds on tlre

1:erfornrance of the facilit-v

I ELDO\\'AS In the case ofsen,erage
reticulation systernsr does
this include effluent
dischargecl to the treatnlent

;:lants or is it just frorn thc
rnain sewer pilres

Tlre nrairr server in Eldoret
is 300tnrn ancl rve were to
oapture a[[ the nrain se\\'et's

in all the nrajor tovvtts

There are those tlrat 600.
800ntnr etc.

I{orv do rve deterurine the
deposit bond payable

The cornpctent expert
should be able to provide
the deposit bond payable
to be part olthe deposit
bortd asscssnrert rgport
and NEM,A, to rnake an
evaluatiorr based on this
figule. Regulation l0 (5)
provides for this

10. Courrt,"- Covelrrurent o I
Baringo

Since EMCA is uncler
revie\v, u,hat is the role of
the County Governrnents
especially rvitlr all the
activities tlrat are currently
happening in the Courtties

Revision lras been clone to
include county
governments - ReguIation
6(l)e

N{ar1': This is a Natiorral
doctrnrent arrd countl,
goveflilnerlts can lre co-
opted at anytinle in
tirlfi lurent o I the tuuctions
of tlrese regulations

I

10



I Mary tvlachandi - CDE,
Kirinyaga

EIAs and EAs treing received
at tlre County lc'vgl - h61v lvill
this clcposit bonds assesstrrent

reports be dealt with at tlte

County level when tlre'f ACs
are orgartisecl at the National
leve[.

The facilities listed in the

first scltedulc arc high risli
lvhose ElAs and EAs are

received at the

headquarters. Deposit
bonds u'ill be handled at

tlre headquarters.

I \/ictor Nyaga - Courrtl'
Governurent of Enttrtt

Public Health Acts artd the

CIDPs rvilltlris Regtrlation be

in tairasrn rvith tlrc Regtrlirtions
rvittr tlris Acts attd Plans that

are cut'retttly bcing developcd'?

The CIDPs are devcloPcd
by Cotrnties for PttrPoses
of otrtlining tlreir
developnrent Pltrrrs lbl a

linrited period of tinrc

rvtrile the Re-etrlations at'e

sct to be applied nationtrlll'
and rvill also be lequircd
to guide the counties.

l0 Petcr Munyi - Kagaati North
FCS

I-lorv rvill the bond operatB

aller assesstncttt

Tlris is providcd lbr in Purt

lV of the Rcgulation

The regulatiotts irl tlte rvebsite

are no( sintilar to \\'hat we

lrave presented

A series of rvorkshol.rs

have becn lreld since tlte

regulation rvas uPloaded

on the website and a
culrent dra['t rvill bc

tu1:loacled accoldinglY-

u Obed l(ariulci - t(llNcEN

N\.T.RI STAKEH OLD E IT CONSULTATION FORU IVI 24'r't' SEPTEMRER, 20 t 5

[_aura \''. - lr,ltr.eiga lSloours

13

O rgunirutiotr/lnsti tution Cortrnrcnts ilcspo nscs

List of activities- rvhat ctiteria
rvas used [o art'ive at the list in
tlre flrst schecltrle?

I'he list u,as cotrsi derecl using 4

critical isstres;

o I-lazard nature of llre
activities
Risk assessnrent trf.thc
lacilities
Past irrcidertccs
Cortsequerrce of arrY

ntirl tirrrction oIu facil itY

0

o
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ls the list going to be
er:panded? Every activity
urlclertaken by hurnan beings
have an impact on the
errvironnrent, so are you going
to include all the facilities
including institutions and
sclrools?

Facilities categorized as low
risk and sorne in tlre mcdiunr
risk category did not nleet the
threshold for attracting the
Deposit Bonds. Regrrlation
t9(c) allorvs lbr periodic rcvierv
and updatirrg ol tlre Deposit
Bonds register as necd nray
ari se,

Thc Regulation has not given
exerrrptions in relations to
companleb $rat have becn in
existence and are irr

compliance rvith tlre NEMA
regulations, are they to pay the
borrd rvhether conrpliant or
uot?

Tlrere is no exprcss exenrptiotr
frcrnr tlre [egulation since the
Act itself lras no loom tbr
exenrptions
The rcgulation is not punitive
but to opelationalize Section 28

of EMCA, 1999.

I'lor.v rvas the list allived at on
the I st schedule?

The list u,as cousidered usine. 4

cLitical issues:

I-lazard nature of the
activities
Risk assessment o[ the

facil ities
Past incidences
Consequence o[ iln),
rrralfrrnctiorr oIa faci lity

o

!

o

o

do they consider the
courpanies rvitlr the _*ood
teclrnoIogies for exernption
frorrr the list of tlre bond?

Regulation l0 (5) (e) gives
provision for consideration fbr
goocl errvironurental
nlanagernent systents in place.

Other issues to consider arc the
cornpliance history of the
facility and any other
accreditation.

Clause I I (5), the 30 days
period tbr the payment oF the
Deposit Bonds too slrort?

Re-uulation I I (6) provides for
an1, othet period of paytnellt as

ruray be irrforrnecl by the Deposit
Bonds Assessnrent Report.

l(errya Florver'John Njenga
Council

Is there a provision I'or
conrparries that pay sonre levies
to get the NEMA licenses such
as tlrc' ef8uent dischar-ee
liceuse, rvaste contposting
license, can tlrese paynrents be
rusecl as the Delrosit Boud?

Regulation l0 (5) (t)
consideration rvill be nrade on
existing euvironrnerttal levies or
any othcr insurance covcr that
the fiacility nray have & (h) -
irrrplies thc con.sideration ol' (0
atrove dtrriug tlre analysis oIthc
Deposit Bonds payable.

14



Tlre regulntiotr is not pr.rnitive

but to operatiorralize Section lS
ot F.MCA, 1999.

ls the Bond punitive for
potential polluters/Perceivcd
polluters or rvhere is it conring
ti'orn?

Tlris rvill bc done by the unit in
liaison rvith TAC artd the

relevant Lead Agencies Scc

Reg.6(lXi)

l-low rvill the tterv threats be

icientified by thc unit arrd bY

rvho rs indicated in Reg. l3 (l)
(c ) and (d)

EIvlCr\ provides tlrat the intercst

accrued is retained bY the

Authority in the Natit'rrral

Envirortnretrt Restoratiorr Itrnd

as providetl for undcr Section 25

ot tlMCA, 1999. The intlated

anlourlt is ro[urrdable to the

oFerirtol.

Regulation 14.1, the bond is
aftectetj,b.v inflntiorr and the

proponerit: is' requiled to Pa)'

the bond despite tlre irrflation.

-lhe r\uthority is resPonsible

tlre periodic review ol tlre

Dcposit Rond anrotrrrt PaYable

arrcl lhe critelia is provided in
l'.cgulrrtion l5 (2).

torRegulation l5 (2) rvhit:lt

criteria rvill be rtsed to calt'5'

out the periodic rcviervs'/ Wlro

is laisirrg the alerts iirtd lrotv

rvillit happen?

Itegulation l0 (l) addrcsses

thcsc cottcet'ns. Regulalion I0

(5) (e) gives provision t'or

consideration for good

en vilott ttletrtal ttrtttagcttrctrI

s),stclIls in place. Other issu,.'s

to cousider are the cortrpliunce

history' of thc facilitY and auv

other acclcclitation.

Regttlatiorr l5 (4) - if a falrtt
l1n5 [reen iu cxistctlce allcl i11

courpliancc, rvltet'e is tlte
justiticatiorr ot' PaYing the

Deposit Llonds?

Regulotion lt (6) Provides
any olhcr period of Pa)'lllcllt as

nray tru inforruecl by the Deposit

Bonds r\ssessnretlt llePort.

lbr

Regulatiorts l5 (a) & l(r (3)

arrct tlrc 2"'l schedrtle tl'll'lst be

hnrrnonized to Providr' a clcal'

criteria tbr retirnd of the Boncl.

\\'lrile tlte Rcgulation l6 ( I )
providcs [or tltc ProPorlerlt to
pay the Deposit Boncls rvithirr

30 clays, rvhy slrould thc ttlrit
take up to 24 rnonths to lcfurtd
tlre dcposit troncl atnotrnt?

'[hc rcfirncl period has al IecclY

bccu rcr'ierved trorn u'ithin 24

rnorrtlts to rvithin 6 tttotttlts,

t{egutation l6(5). The DePosit

Boncl is re[trncled wittrin 6

ruroutlts atter issuartce of Btlntl

Discliclge Certiticatc". The

tirctors to corrsitler dtrring thc

irrspectiotr jtrstifies the 60 days

pcLiocl {br tlre inspcctiott to br-'

u n(lertalien.

15



Further consultatiorrs
HCDA, lRA, Water Servicc
Providers atllollg others rvill be

undertaken

withricultural sector is a rnajor
rvide sector, rvhY is it tltat onlY

one sector - florver fianns -'
targeted lor paYment of the

Borrd
Regulation l0 (5) (e)

provision tbl considelation for
good etrvit'onmental

lulanagelrreut systelrrs in place.

Other issues to considsr are the

compliance historY ol the

facility atrd ally otlrer
accreditation.

gives

the conrpliant oncs - are being

tiugeted by paYing the bond

iustead of the irlesPonsible

corrrpauies. WhY so?

'lhe responsib le corrtparries -

tvlark Simplii n-U h trrrr tlos'ers

ElvtCA provides tltat the interest

accrtred is retaine(l bY thc

Authority irr the National
Euvironurettt Restot'ation Furld

as provided for uncler Section 25

of EMCA, 1999. The irrflated

anlotrrlt is refunclablc to tlte

operator. Orrce the legulirtion is

gaz-cttc<l the interirn
arranger'uents will cease arld the

Regulatiorts r,',ill takc cf[cct' The

Deposit Bortds is a tcfunclable

EFA and rrot a levY.

lnquiry atrotrt tlte PaYment
done by Titanitrrn, the bond

n,ill bc evaluated in rclittiorr to
irrt'lation, u'lritt happens to tlte
irrterest accrttecl, is it payed to

the bond payet''i

Errg. Estlrer lvlbu gr.ra

Regtrlation l'7 (6) (b)

Regulation 6 (t) (l). tnkes care

ol'tlre usage and accountabilitl'
o I thc confi scated Lrond.

and

be trsed itt rettediation? And

hou,is the bond regtrlated lor
accountabiliqv?

l-torv rvill the confiscated bo rrdFreclerick Kanau - I(el
Chenricals Ltd

'[lre Boncl is in cash as Prov
tbr in Sectiorr 28 of EivlCA.

idecl

Regulatiou l0 (5)
provision for cottsidetatiorr [or

good etrt'irontnetttal

rnallagelncllt systenls in placc.

Othcr issues to consider' ate tltc

cornpliartce historY ot' tltc

Facility and flnY otltcr

accreditation.

(c) givesTlre issue oI balancirrg
priority aleas in relation to

paying tlte DePosit Bond.

Issr,re of exenrption lrecatrse of
the cornpeting interests

theirlrene Ndigirigi - NYcri Cottnt.v
Refen'al Hospital

'the Bond applies Io activ

listed irt the Deposit Borlcl

register'.

iticsNon profit nraking itrstittrtiotrs,

hou, are tlreY going to [re

corrsidered?

Sister Stella

Laura Bloorrr Willthc Deposit Bond be

in cash ot sotrte fortu of
insur'attce?

paid
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Christine Shikuktr -- TarrrbLri
Lrd

ls ii NElvlA to calcr-rlate tlre
alnourlr ro be paicl or is it the
proponenl basecl on the
assesslnent report??

Regulatiou l0 (5) and
Regulation 6 (h) ancl (i) have
provisions on the calculation of
the Bond payable.

What are sorue of thi faclors ro
be considered? Will this be on
arr arrnual basis?

The Bond is a one off Pa5rn1g111
and subject to t'ea,ssL'ssrnent altcl
adjLrsrrrrent due to inflation.

Mr. Njenga \\ttrat is thc c:ritcria that rvill be

used to calculate the a.nrount?
Regulation l0 (5) and
Regulation 6 (h) and (i) have
provisions orr the calculation ol'
tlre Borrd rrayable.

Alice Ringera - NYEWSCO Is the pal,rrrent done orrce of'
periodicall-v'i

The Bond is a orre ofl pal,rucrrt

an,'l suhject to reassessnlent arr(l

a(liustrnent clue to in flrrion.

I{IST'MT'.STAIi OHOI.DEII CONSULI'ATION FORUI!{ - I71'II SEPTEIVIIIER,20I5

Orgnnizntiou/Irr stitrr tio n Conrrrrcnts Rcspons es

Bernard Okebu'- Suba

f)e veloprrrent lroru rn

The stakeholdeluvarrted to firrd
out hovv NEMA ancl the [v{inistry
of Euvirourrrerrt ancl Natulal
Resoulces have beeu rvorking in
liglrt of the thct thar thc drali
deposit bonds regulatiorrs
provides for the establishme rrt of,
a deposit bond nranagcnrcnt unit
thflt rvou[d havc so tnarly
Frrnctiorrs. l-[orr. lras the
crtvirorrrrrent beerr takcn care of irr
tlre absence o{'the rruit.

EN'lCA is n conrplicatcd
liar:rcrvork larv that rocluircs a

lor oi' regulations to lle
ti'rrnrulate'd. NEIvIA as an

Authoritl, has noi even
operationalized hall of thc
Act. 'flre unit rvould be set up

to tieal rvith deposit bonds,
but stnrctures are available
rvithin NEMA such as - EtA
arrd F,A have [reen dc'aling
rvith deconrrrrissioning ol the
fircilities. Restoration ordels
have alsr.r beeu issued to
f,rci I ities.

'l'lre period oF 24 rrrorrths that the

presentel' nrentiorred and tlre 6

ruronths lo rvait for the leflrrnd of
the botrcl. rvhat is tlre correct
positiorr

A six (6) nrorrtlts periocl lras

been provided flor in tlre

EIvICA (amended) Act of
20 r5
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* rt,rr,r.r-.a. r9t/..r, r
r rr ri,rV r.....!i .qrit.i.

'fhis was informed bY the
parent Act, EMCA ol 1999,

It slrould be noted that
amended EMCA of 2015
should be read together rvith
EMCA, I999.

the interest arising from tlte

deposit bonds by ttrc Authority?
Why carr't everything be reftrrrded

back to the operator

Wl'rat the retaining o[

The taskforce to discttss the

issue ofcapping.
On the establislrment
conrposition of the Technical

Advisory Cotnmittee, the

stakelrolder felt that there should

be a cap on the trtaximum nutntrer

of, specialists. to be part of the

TAC

and

Tlre tasktbrce is working
torvards atl investrnent
fiiendly regulation and do

enrphasis the tblloling; that
the bond is refundable, the

retirnd period reducecl front
24 nronths to sis ntonths, ancl

the bond being an integral
part of tlre EIA and EA, tbr
facilities in perpetuity. there is
provision for progressive

refund of thc deposit bond
based on good environtnental
practices. In addition.
Regulation I I (6) provides for
r uegotiated period o[
payrrrent.

Groups that are involved irt

environmental conservation to lre
consulted rvlren regtrlation 6(l) h

and i are being developed bY the
deposit boncls ntanagement rlrlit.

Tlre uni( sltould elso loolt at the

prevailing ecotronric situation
rvhen calculating thc atlottttt to
be paid for tlre deposit boncl so

that thc investors tlre not

aclverse[y aft'ectcd bY this ne"v

Regulation.

A ceiling on the maxinttttrr

nnd rniniruunt atnount of the

deposit bond cannot Lre set as

this rvonld be guided by the

culated cost ,of
remediatiotr.

Tlre provision [ras considered
supplements such as

environnrental nlilnagetrlent
systems pr,rt in place bY tlte
Facility and the lsvel of
cornpliarrce - this means thal

the activities rvottld trot attlacl
tl:e s6u1le Btnount ol' bottd

even if they bclong to the

sarl]e owlle[.

Peter Macharia - Agrochemical

In<tustries Ltd

A ceiling cap otl the tnininrurtr
and rttaxiutttttl alltotlnt of the

deposit bond to be Paid should be

given so tlrat stakeholders can be

a\\.arc,
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\\tantcd to knclrv if'a facility has
various activitics tlrut iu'c lis(cd r.rnder

tlre lirst, schcdule in onc placc, rvhat
is goirrg to happcn. rvill each activitl'
atu'act a dcposit boncl r:r rvill thel' bc
r:qn-r5islg1qr4 as a singlc cntity'l

The facility with variotrs

supPorting
arnenities/activities is

considered as one facilitv.

The tbrnrula to (leeenninc the

deposit bond is rtt'rt clear. The

stakeholder telt tlrat the criteria
and folnrula rteed to be clear so

that the aflbcted partics would be

in a better position to unclerstatrd.

The calculation o[' the bond

arnount paynble (o be gtricled

by the plovisions uncler Reg 6

(h) and (i)

Apart fronr cornir:g up rvitlt tlre

deposit bonds regulations, NEMA
slrould also pl'onrote ecoltorttic
ins{ruruerrts suclt as tax rryaivers

tor illvestrnent irr cleanr't'

teclr:'ro !og!es.

'[he Authority has been in tlre
ibre front ol developing
econot'llic irrstrrrrrrents. A lot

Iras becn done on lax rvttivcls
especially in tlre alea of waste

ilrilllagcn'icllt r'.'l'lcre iuvcstot's
are giverr incentives to bring
in c<luiprrrent for use irl !,vaste

tlranagelncnt.

'l'he stalteholdet' also [elt that
-l'AC shoutd take a letrcl role irr

c[eation oI arvaLertess oI tlte
regulatiotrs sirrce tltcl' lvould bc

nlore klo!\'led-seabt0 on tlre kirrd
ol' irtten,entious lltat arc rvorliirble.

Otr arvarcuess creation, tlte
Autlrority has a lirll-f'ledged

departrnent that deals \!ith
public participation artcl

awilrerless clealion arnd they
rvoutcl take a leatl role in the

sanle.

Ou the cornl:osition of the

Teclrnicul Advisor)' Conrnrittee,
tlrc stakeholder [elt that it shotrld
be openecl up itnd other
institutious suctr ils l(r\M,
Cournrelce and lnclttstry slrorrtd

be part of the cornposition.

-lAC can incolpolate other
relevant disciplirres irt tlte

cer.use of tlreir rvolk.'ilte
TAC should be indcpenclertt,

non-g:artisarr duc to Ille
technical naturc of tlrc

assignment

Ou the transiti.orraI clause. it
needs to be clcar rvlrether its (r

nrorttlrs t'ls wirs preserttecl or l2
rnonths its indicatecl in tlie
regulations

l'his is clear', it's supl:osed to

bc rr,itiriu l2 nrortths upon

corlultellcellrent of thc

regulations

Codfrey Otierto - Slrajanand

I-loldings Ltd (Quart;,)

\\,anted to knorv lvhether the 6
nrontlrs rel'uncl rvould be at the

end olthe activity pcr'iod artcl ltorv
rvilI it be crrndLlcted?

It rsas clarified that the

rctirnd lvotrld bc tlonc rvithin
6 rronths aFtcl issLtancc ol'lhe
Deposit Bonds Discharge
Certificate

Jenevive Wanyarna

Sugar'

Mrrnrias
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Deposit bonds assessment

report would tbrm an integral
part of tlre Etrvironrnental
Audit or the EIA report
rvhiclrever is applicable (Reg

l0(l) and (2)

On tlre Assessmetlt, the regulation
does not specifr rvhether the

Environmental Audit would be

cornbined rvith the deposit bond

Regulation t 5(4)ltas provisiorr
rvhere the Bold r,vill bc

refunded progressivelY dtrring
the life cycle of the facility
operations.

Wanted to find out rvhat tlte
rationale for refunding tlre deposit
bond rvhen the activitY is

scheduled for a whole lifesPan (in
perpetuityf

Regulation 17 gives the

proccdure for confiscatiotr of
the deposit bond.

deposit bond is

confiscated, 'is the oPerator'

required to pay another boncl?

In case n

Tonr Alika - FP(2000) Ltd

Ttris is provided for under

Regulation l7 (6) (b) tvhirrlt

gives tlre procedr.tre to be

follo',vccl itr the involvernertt

of the operator in the cvent o[
confiscation.

ln case the Authority is going to
rse thc bond for remediation
plrrposesr rvill tlrs opcrator be

involved on lrorv the bond sutount
rvould be used?

Applauded tlre cfforts of the

tasktbrce in the fornrulation of the

draft deposit bonds regulation. l{e
had a Felv observations and

corurnelrts:

Stakeholder consr.rltations

rvould still go on, onc is

sclreduled for Nyeri next

rveek nnd the other one for

Enrbu. Finalize drafting irt tlte

nexi ,one .agd halt Inontlrs.

Preparation of tlrc Cabinet

nrenrorandttm and the

Regtrlatory lnrpact Statentent.

The regulation rvould then be

forrvarded to the MinistrY and

parliarnent for further action.

Wlrat is the road map atler llris
nreeting'l

Considering to havc a national

validation rvorkshoP in

Nairobi for all the

stakeholdets.

Will there be anotlter stakelrolders
rneetiug to be lrcld in Nairobi?

Aruold Mahero/Keruretlr Karnau

- Tullorv PIc
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ls there an opportunity to subnrit
a memorandunr to the Authoritl,
lor inclusion in the regulations?

Mentorarrda ale still rvetcorne

and can be serlt to
g[snerna(Jlnclna.go.ke ol'

z<lunrt@rrenta.Io.ke

l-las the Ministrl, ot' Errergy untl

Petroleum heen involved in ihe
lbrrrrulation of' (hcse rugtrlarions as

thcl' arc involt'cd in tltr.'

cx1>loration,/cstrilction ac(ivities hy

the ctrnrpatrics'/

ERC is rur instituticrn rvithin thc

lvlinistry ol' Enclgl' and

Pctrolcunr. Initialll' all rclcvant
lvlDr\.s hatl becn invilecl rrrrd

tlrere tlr'e plirns t(i cttrttittttc
lirlthcr con.sultutious.

Dicl tlre taskfbrce consider other
regulatioirs -,rvhen [orruulating
these regulations, casc in point
being that tlre ['roclttction Sharing
Contlact (['SC) also has a fttncl

l<norvn as the dccottrrnissioning
fund and Inlelnational best
placti ces

l'here is also a s1>ecial

enga-senrent planned rvith lhc
lvlinistry of N'linin,g and

MiuistrS, o[ Energy and

l)etrolcunl in ordcl to

harnrouizc' the provisions oI
the Mining Bill 2014 and tlte
Petroleuur (Exllloratiorr.
Developnteut itnd Prt:dtrction)
Bill 20 I 5 rvith tlrc provisions
of EMC (Deposit tlonds)
Regulatiorr 20 15.

'l'lie draft Pelrolctrnr bill -
dcconrnrissionin-e fund artcl plao -
rr,ere this taken into accottut?
Can activities that arc alreadS'

pal,ing other' f,unds uuder crther

regulations bc exenrpted I'l'ont

paying thc deposit bond?

Thc tasktbrce trretrtber' tl'otrr

ERC had highlighted sorrte ol"

the clauses in tlte pctrolr:trnr

bill to the rnernbers.

l:or plojects in pcrpetuit-v", how do
you intend to refurtcl the deposit
bonds?

llc't'undirrg tlre arrrorrut of' Boncl
less tlre ilrterest. goes against the
plinciplcs olpollutcr pavs. It is
.like tl:e Regula.fiort wants to
purrish thc opelatofs tlrat have sct

dorvn the dcposit boncl. Is tlterc a
way tlrat the itrterest cau be

shared?

Rcgr.rlation l5 (4) has

provision rvlrere tlre Boncl ',r,ill
be re lirrrclcd progt'essivel)'
rluring thc litb cl,clc of thc
fircitity operations.

EMCA has indicated that thc
inLerest be retainecl by the
Ar.rthoritl' and tlte nrorlcy
depositcd iu the -restoration
[und

Does T.NEMA lrave thc capaciLl,to
inspect the thcilities rvithin 60
days as envisiorrr,'d in thc

rcgulations bcfore tlte retirnd of
tlre deposit borrc[?

NEN4A lrns gaincd a lot ol'
cxperience over the 1,ears and

vr,ould be able to do as

re('1rirs(|. NEivlA also rvolks
rvith tlre lead agencics ancl

u.il I get'l'eclrnical Assistarrcc
rrn the selting up ol'the
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Dcposit Bond Managemetrt
runit.

Criteria for cotrfi
givcn under Regulation 16(4)

NEMA has classifie<l

activitics into higlr, tneditrm

iurd lorv risk.

scation isOn the confiscation ol'the
is there a clcar criteria on

dctcrrnining tlre satrle and rviIl
there be a rvritten contract

stipulating on horv the bond

would lre confiscated?

boncl.

This is palt of thc risk
assessnteltt tlte teatn

undertook as they identifiecl
tlre activities to bc in the l''
sc.hedule.

Schedule - hos, rvere the

activities anived at? \Vas a risk
nrr"rr,rl.iildone? A case itl point

is tlre issues of nuclear Pos'er
plants are safe rvlrile plastic

nranufhcturing lacil ities are

missirtg arrd yet tlreir activities
have adverse itrtPacts on the

ert t,irotttnent.

There are other avenues like
the high cotrrt and the land
and envirotrtrrcnt cottt't u4rerc

au aggrieved part can take tlte

rnatter.

On the appeals section, if a party

is aggrievecl and tlrey do not tvant

to go to NET, are thcre otlter
avenues ofthc sanrc?

The taskForcc will look and

cleliberate on tltis issue.
On appoirttnterrt of TAC, can

there be an indepcndent body tlrat

should do the appoirrtnrerrt irlstcad

OI.thc DG NEMA?

The County Sovet'llrnelrls

rvor.rld lre constrlted as spclt

out urrcler Regr.rlation 6 (l) (g)

rvhere they rvill be involved irt

lhe inspectiorts

Tlre rc'gulations are irr line

the coustittttiorr. horvever he

wanted to kttotv the ro[e of cotrrrty

goverrttttents irt the

irnpl ententation ol lhe regtl.latit.)lls

with

The taskforce is still debatirrg

on rvhether other largc scale

farrrrs shotrltl also be targetccl.

le - rvhy ttrlder

agricultrtr'al. only flolver flartns are

included and not large scale

lhr:rtrs?

Schedu

ltt scheclule - Setverage

reticul atiort sYstenrs?

Ou the case of the Watcr sector.

W[{MA is irr charge of the

irrti'astructtrre rvhile the water

setvice providers Provide the

service, so n'hich etrtity u'otrlcl bc

Water Service Providel

Tlrornas Sagrve, CEC N1'arnira

Count!,
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required to deposil the anrount
bctrvg,:n lhc trvo?

Ilorv ..,rill t!l: AuthoLitl, ruonitor
the adverse eft'ect the activity will
have on the environrrrcnt?

Horv stringent \vill (he regulations
be?

ls tlre antount to bc paid tixed
depending.orr the tygrc of activity
being undertaken?

Does thr: Couutr'1, havc the
nraclrincly lor disaster'
pt'eparedness. A case irr point is
Chile arrcl horv the1, dcalt rvith thc
disuster tirat uilbcteci thertr.

Vivi an Nyatnwaya. TJNDP

MO|VIB ASA S'I'A I(EI.IO L DER CO NS U L'I'ATIO N PO R II il1

91'rr DECEI,r,I B ER, 2ol 4

No. I nsti t u tion s Co ru nr en ts Rcur rt rlts

I Oil I-iby'a For existing facilities, does ir
tneau the bond rvill be in place
until the closu[c of tlre lhcilitl. or
rvherr rvill the reftrnd be execr.rted?

7 KPIlL l-lou, rvill tlre deposit Lrorrd cover
existing thcilities rvhiclr have lite-
long operations?

These Regulations are geareci

torvarcls proposed plojccts and
existi ng/opet'atittg conipanies -
though clarity needs to be
provided ou ho,,v the deposit
bonds rvill be rnarraqcd especiall;-
as fhr as retirncls arr: coucerned
for thesc trvo s1>ecilic clrtcgories

Reassessrrrerrt ol' tlre borrd rvil I

be nrade. With gradual
irnpro venrent o f' a thci I ir.v"/s i te

and consideration of other
su1:plenrents, tlre borrcl rvi ll be

retirnded progressively clurirrg
the li[e cycle of tlre facility.
Iicgtrlation l5 (.1) arrrc'ndetl to
include retirrrds t'crr lil'c lorrg
lircilitics to be clonc
plogrcssively

oncs utron

Regulation l3 (f) brin.es.out
tlre spirit of reassessurent of
the deposit lrond and
execution of the refurrd. Thc
taskforce rvil[ ]ron'ever olten it
up lor clarity on ho\\' reluncls
rvill [re gNecuted

FoL claritl, sakc tlre tnsklorcc
u,i[[ organise tlre provisiorrs of
the regulatiorl relnting to
projects in operation and tlre

Witl the deposit bond be rsneu,ecl
ll'orn tinre to tinlc or at wliat poiut
rvill the refirrrcl be execrrterl?

Cash deposits carlnot [:e done.
Payureut has to lre done through
the banli, and the banli guaLarrtees
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rvith sub-headings for

existing and ProPosed
opcratiorls' lbl claritY
purposcs

EMCA is currentlY being

aruendect - Section 28 can be

re-looked. because tlte current

orovisiotrs stnte that the

,,',o,',ies shotrlcl be clcposited in

the N atiorral Restomtiorl

Fund.

Deposit bond caPPing -

Retbrence was dlarvn to

Regulation I t (6) ou ttle DB

payable - Taxation
anangetlletlts and NET tlscal

inccntives are still to be

considered - cxisting
cnvirotttnotttal lcvies incltrdecl

iL\ l)art ol'thc contcnt 01'a

ttcpr"'rsit lrotrd asscsstttetrt

report as ptrtt o[the
cousiclcratiott o t' tltc hontl

eudedan-l0uud0 (2
botlr

irutouttl pa1'uble

Deposit bond - caPPing ofthe

tssue

fees

look into this- NEMA sltou ld re-

WRN4A is ctrrrerttlY being

harrcllecl at tlte nrinisterial
level and lvilt be eft'ccted soon

as tlte Acts conre into lorce'

The Act that corues into force

first rvill stlPcrsede the otheL'

The isstre of NEMA and

avoidattce of duPlicating roles

berrveerr the cotrrrty ancl Natiorral
govertltuents

rvitlt clear Provisions orr the

devolved ftrnctions to tlre

County

Presence ofthe Coustittrtion
Licencirrg at the coLlllty levet -

sarne requircrlrents in tertns oI

l'espotlses atrcl lnanagenrent of

inciderrces that nriglrt arise'

Oil nrarketets are Part of tltis

initiativc and thus, tltese can

still be a consiciiration anlons

thc strpPletrrelrts that can be

consiclered in thc retitnd ol'a

dcposit boncl -lroruevet' thc'

tnsktbrce agrecd that

iarrce s'ith Nltiontl

OSMAC sti ll higlrlights tlte

Petroletrm faci lities are metrtbers

olOil SPilt Mtttual Aid Grottl:

(OStvlAc) (fces are Paid

tnntrallY). tsNE.MIA atvare of
tlris and s'ill tlrentbers of
OSMAC stitl be required to PaY

this borrcl?

Will the bond be refunded in an

crvenl of intproved cottrpliarrce or

rvlretr the risks arc lorv in a

\rivo Errer-s)',I-

Count'. Goverrtnrent ol'

). i'rrttlresir

\\,aste - l(ipevtr site.

ale ohtairred fronr NElvlA
Liquid
EDI-'s
aucl WRMA arrnuallY. Will the

Dcposit Bonds still be aPPlicable?
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spec i fi r-' site/faci I ity'l legislatiorrs is still ke;*

This will also be a l:actor to
consider in lho rsasscssrusnt
and refi.rnd o['the boncl

_5 Taita-l'avetl Small-Scole
N'[iners Group

L--an tlte docunrent be tlanslated to
a local language - Kisrvahili

An abridged vclsion of'il can
[:e 1:reparetl crrtc,e tlre
llcuLrlation r:rrrnes intu lorce.

Solid nrinerals is quitu'diverse --

tlrese needs to be broken dowrr
and thc bodd-sliould bc executcd
in a specific case to case basis in
relalion to tlre nriuerals being
nrirred

I lave provisions rvhere a snrall
scale nriner can progress to
nrediuur and to a large
progressivel1' - the tasklbrce
slrould therelbrc' dcvelol> a

threshol<[ srrch that i[.vou are

oPcrating at a snr.rll budget that
slrould [re 1:ut into cortsidet'atiorr
rr.lrcrr it corrlss to thc boncl

payab Ie

'l'hc taskforcc rvill loolt iuto
pr,rttirlg a threslrolc[ of all
rni n i ng acti v ities/operatiorrs
and update the register

l{ave a collectivc dcposit borrd to
be pirid as n groul) lol srnall scale
rninels opelatirrg in a particular
loca lit.v

Collcctir,c bond u'ill bc
ctrnsidelcil l'or opcrirtors urtd r:t'

o r'.'gisleled. lcgal Lrody
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I

6 executed wittrin 24 Months
after the closure or aller
conrpletion of successfu I

rernediatiort u'orks of site.

Tasl:forcc to lool< itrto

nrorrocul tttrc agricuItuIe and

activities in tlre Protection
arcas - [t4t:ttocttlttrrc lllote

betrchnrarliirrLr to Lre (lollc otr

this. Entbrceuretlt acliotrs tr.r

orrr rcgr.rlations can aPPll' ttr

activities in thc protcctcd

.trcas

lrr oddition to this. llcgulirti(\r)

I 6-4 (i) - refcrs to conrpatiblc

ultcr usc 1:lat'rs ol thr,: site on

closure or dccout trt issir"tttin g is

proposetl

the bond will beThe reftrnd ol'

Retirncl of the bond rvillbe isstrcd

on closure and/or after

decornmissioning of the

l'acility/projcct/site or is it issued

atler 24 months of PaYnrent?

Monocttlture agriculture can also

be cletrirnental to the ettvit'onnrent

- l)ose l(rng term ttegative effects

Activities taliing Place in tlre

Prot cctecl draas- nrarine. rvi ldti [c

- shottld also be in tlre register

tlrat rvill attract deposit boncls -
taskforce to look into this

Base Titaniutrr Clarification on rvhether the

Variotrs cotrntries o[[er
various tot'rns of
environrnetrtal financial

assurarlces suclt as sccttrities,
guaratltees. etc. The parent

Act lrorvevet, does not oft'cr

tlrese other provisions oI
EFrVs otlrer tltan a bond

issuecl irt fortrl of cash to thc

Natiorral Restoration Fund

VTTI Bond can Lre issued in lbrnr oIa
banl< guatantee - sh.v.. caslr

deposits?

\\,ill tlte cul't'er1[ registeled

EIA/EA exPerts be allou'ed to

rrrtderlake a deoosit bond

assessnlellt re1:ort?

Horv rvillthe selcction of 'l-AC

nrernbers be done? Will it be

through conrPetitivc vettirlg

l)r'ocess

The tinrelines oll atl appeal at the

NET. this being 60 daYs, is too

slrort a periocl

The cleposit botrd assesstnett(

repofi lvil[ be an integral Part

of the EIA -' tlterelore a tntrlti

disciplirrarY teanr rvill be

rrndertalci ng this assesstneltl

lnclependertt T'AC aPPoi ntcd

by tlre DG - lhc taskforce can

open it uP lor aPPointment to

be conrpetitive in nattrre - llrr:

tnsklot'ce rest'llvctl lhat this

ap1:rointtttertts rvill bc clonc b1'

lhe DC as tlrcrc are lcars of
rrot ol'rtairring tlre rigltt
exl)crtisr' bna'id crrr tcrltrs atrcl

corrrlitions lltcrviclcd at the

tl lllc
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I KENGEN Wh1'cash -

lrr rcltrence ro NEMA instigating
clean ups rvhele the
pl'oDollenL/operator does not take
action yet NEMA is still a

governntellt body subject to the
sirnls- procurernent l)ro cecltlres

which can cause dclay in
acldressirrg an erllergellc)' - ltorv
lvill tlre Autlrority execute clean-
ups in suclr cases?

[]errclrrrrarlt on regiollal exurrrples

such as Uganda. Tanzania,
Rrvanda rrot just rvorld-rvidc case

stud ies

Listing of therrtral potver lllants irt
the registcr llasccl crrt porver
prodr.tction - irr lvlW

Coppirrg ol EIA I'ecs

Tlrere is arr inrplenrentation
Strategy that NEMA is
rvorking on - have a '[r\ to
develop guidclines on

rernc'diat,on standards,
training oFNEMA staff rvlro

rvill norli at the Deposit
Bonds Llnit, tlre EIA/EA
exl)erts, tltc leud agctrcies.
NEi\4A r...ill theretbre be rvell

trained plitrr to enlorcenrent
of,this regulation.

'l-his llegulation is ainred at

attracting a [earr register ol'
l?rcilities - rvhich are high risk

in rrature

Where an cnvironnrental
cnrergcnc), htts occttlrcd,
cpricker' 1:t'oceclures cart lre put
in place to hanclle
enrelgencies/incidencc -

There' rvill be a 1:lan u.hich

NEMA rvill develop to hzrnclle

an)' ernergertcies that nright
arise priol to enactrrrcnt ol'thc
li.cgulations

'l'he National Restortrtion
Fund is in EMCA rvith clcar
procedurcs on how it should
lre operated (o executr' clean-

ups

ln tclurs ol 1:orvcr prod uctiort

- l\engen to assist irr
clL"tennilli llg the threslrolcls itr
relcrcnse to l)owcr production
q:lant-s u,hich are likcly to
attrilct a cleposit lroncl also

keeping irr rnind the risk
nature of a facilitl'- this
tlrleshold rvilI Lrc consiclcrcd

[]errchnrarltirrg nlorc rvill [rc

consideretl

l

I
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.|.|,ir.,r-,-,,rrr,

During gnzeftenlent,
Cabinet SecretarY can indicate

rvhen tlre regulation r'vill conre

in to place. lfnot l4 daYs

aftcr gazetternent, the

regulation can conre into

lbrce, transition period has

treerr provided I'or trl'elve (12)

nroutlts in the Regttlations

l'lre TAC will be an

independent multi-
disciplinary teattr of expctts

tionr variotts instittrtiorrs.
lncase ofany Pelson is

aggrieved, the NET is on

institution provided in larv to

lrandle all grievances

Tlre des(r'uclive natttrc ot'the
leFugce canrps rcqtrires a

clcposit bonds - thc
degradation can be enornrotts

tlrcWhen rvill the Regulation
cotntnence'?

Constitrrtiou of Tcchrricnl

Advisory Qontnrittee - rvill thcse

experts be'frbnr NEMA or from
di fferent governtrlcnt agerlcics

l-lorv rvill Reftrgee catnl)s attract a

deposit boncls?

Kerrya Maritinte
Auttrority

9

The evolr,ing nattrrc of the

errvirournen tul assesstnent lo
brirrg in other tools o[
assesstnellt sr,rch as EIA.
ESIA, SEA ancl this is yet

anotlrcr tool that lras cvolved
ti'orrr Elr\ that needs to bc

taken into consideration tlrtrs,

a nrulti-disciplinarY tearn of
expcrts are cotrlPetelrt errottgh

to undeilake a deFrosit boncl

assessment tbr a proPosed or
e,rjsl i ng faci I i t1'/-si te.

Reassessurent ofthe bond rvill
[:e rnacte - Witlr gladual

inrplovernent of a facilityisite
and consideratiorr o l' otlrer

supplements, the [:ond rvill bc

rcfundcd progrcssi t'elY durin g

the life cycle of tlre lacilitY

llefirnd of the bond for I

operations - ho"v lvill tlte retirttd

be executetl?

ife long

t0 Banrburi Cernen( Guidelines on cotuPetetlt exPer(s

- do they exist?
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I.IAIROBI STA KHOLI)E P. CONSTJLTATION FORTIM

l ()rtr or' .IUNE, 2ol4

Deternrirration ol' a DePosit

borrcl l0(3)

D!.iq'flnil1atiorl crf lr Deposit
bcrntl l0(5Xt)

f)ets'rminalion o I' a Del)osi t

hond l0(5Xg)

ulstion Scction Ccnrnrcrtts l)ro cdW forlard
Functions of the Unit 6(l)(g) Conditiorrs lbr apProval are

clarified to be ba-sed on dePosit

assesstllent rcPor( not EIA

The EIA unit arrd tlre DePosit

Boncl Mnnagenlent Ullit rvill lte

lirrked rvithin NElvlA

Contents of tlte ll,egister (s) Clarification rvas tteedecl as to

u,hiclt scheclrrle is rclcrcnced
Draft Regulations rvill be

anreucled to [:c sPecitic on thc

schedrrle Iel'erenced i.e. tlte

sclredule orr the regulatit)ns and

not pal'ent act

Avai latri I ity' oIconlpetcnt cx pcr[

rvi th spcciality itt envirotttlterttal

tlnaucial nsstlrallce rvlto are

licensed tr.v.. NElr4A ..vas

questioned

NIl,lvlA is to develoP utld nrirke

availtrble a criteria to be trsed to

license the saicl expsrls

As llurt ol' inrPlenrert tatiorr,

NEMn lvill undertalic trairtirrg

o ['thr' cxpt'rts

Does NEMA have e,r1:ect cd NElvlA is to dcveloP gtt idelines

renrecl iatiorr stirrldar(ls'? orr reruecliation standards

ls tlte said deposit br.rrrd s rte Deposit lrortd rti ll lt tied to

spcci lic or orgarrizatiort spc'ci fic dcposir bond assessrtlctlt l'cl)ol'ts

pLcparcd r';trich rvill bc site

speci[ic.

l-lorvever tbr case ot'

ad nrinistrtr.tion, tlre bond

payablc cau t:e tlre conrbined

rotal tlnartcial obligation ot'thc

ope'riltctr

\Yhat is rtre basis oFtlctertninitrg
the [:ond?

NENIA is t(, ben chnrarli u'ith
t'lthcr' coutrtt'ies alrd clcvelop the

stand ards/de t'i lle the pilreulletcts

to be rrsed in deterrrrinirtg the

bond as 'rvell tu tlre fornrtrla to

be trsed irr dePosit boncl

calculatiort

Deternrination of a DePosit

bond l0(5Xg')

Wherr is the dePosit trontl

payable'?

NEMA clarified t lrat the bond is

pnyatrle itt the colnlllcncel)lcll[
ol the operatiorrs

Revierv by the Authoritl'a nd

issrrancc' of a rtotice of tltc
deposit Lrond paYnblc I l(2.tr)

Corrruruuicirtion to opel'ators 30

clays ltter apProval oi EIA

-l'his rvill tre reviert'cd ancl

revisecl by NElvlA.

['ro rvrs the sc ll ont
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tb rrvardwPCornnrcntsation Section
thc authoritY is sent at the saure

tirnc as the aPProval of EtA

These strpl:leurents
consiclcred itt re-assesslnent of
ttre borrd payable

r,vill be

inri:lenrenting other systetns tn

nctdition to adlrerence to the

EMIP such as ISO 14000

accreditation. cotrrPli ance

history sttould be factored in the

bond assessment l'ePort

Rervards for goo d track record,

NEN4A rvill recogrriz-e strclt

changes and institttte re-

assessnrettt oItlre deposit boncl
opel'ator tnakes durirrg the

coulse o I ttndertaki ng activ ities

rvitl bc lecogrrized e.g.

achieving accreditation.

Positive tlrat an

Reassessnrent ofa deposit
bond (13)

NEMA tlrrottglr the task

re-look at this nlatter
force toNEMA rvas taskecl to

rvhy tlre inctease due to

inflation and Yet the borrd is

beiug irrvested altd eanrirrg (he

arrtlroritY irtterest.

explainAnnual Adjtrstrrrent Notice
(.14)

NEMA to spcci the duration
rvhen the atrdit is donc

ve yeals \vasEvely lhrce to
arnLriguotls

Periodic auCit of tlre dePosit

Lrond fund ( l5X3)

NEMA through the TAC to

ct'rnsicter nrodali ties througlr

rvlrich par(ial bond retirrrd can

lre nracle to operatol's of long
telrtr i nfr'nstrtrctural plarrts.

Proposed nlethod rvas tlrrottgh

cyclic audits of,such activities

terrrl activities lie outsidc thc

requirement of notilYing NEN4A

whe n approtlchi rtg closr'rle

Pcrntatrcttt irt [i'astltr cttr rell ong

The parent act states

NEMA to Pursue rcvision oI
tlris duration

24 nrorrtlrs
Refund period o['3,4

toqr long o tiluc to $'fllt
nronths is

NEMA to preParc a rePort on

rernediarl action it trndertakcs

and tlte report to incltrcle

finarrcial as u'ell as techrlical

aspccts.

NEMA rvill rnake this repon

available tbr Ptrbtic reviL'\!

NEtvlA ttl specilY tirrrclines

rvithirr u'hich remedial action

rvill be trndertaken

conliscatecl follorving faiIure of
arl oPeratot to rentediate

Accountabilitl' o f bondsConfiscatiotr of a dePosit bo nd

(l7Xt )

, Rel'-rn,i of a deprosit [rorrtl

i i 6)il)

Refrrntl of a deposit bcrnd

(r6)(5)
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Nert sectiorr to be introdrrcc'tl
as I 7(8)

'i'he stiprrlrted duratiorr [or
corrrpliance (six nronths) is too

shor't a tinrc

Resulation Scction Courrrrents I)r'onosccl Wav forrvurtl
r\ctious to bc undertaken during
Emergency situntions had not
becn included in tlrc regtrlatiorrs

lt rvas agrced that in thc everrt
ol'an enrergency. NEMA rvould
rrse thc borrd to renrecliate and
chil,gq the O|elirg6p

Estalrlishrrrent arrd

conrlrosition o I thc'[echnical
Advisor!' Corrr nrittetr

Backglound to l'AC to be

irrcludccl to captrlre details such

as tenure, al)pointnlent basis i.e
rvho appoints tlte ntetnbet's ol
'lAC and their reruunctatiotr

NEMA to action

[:unctions o I ths''[c'clrrr ical
Advisory (.'ornruittce ( t9Xb)

Perioclir_. f,i4ig 6f aleipcrsit bond
rvas oruitted

To include periodlc auclit

Transilional clutrsc( 24)( I ) NF:MA to re- lcrok at duratiorr
arrd levisc
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