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C I I AIIII'EllsON'S I,'OIf EWOtf D
'lhe Statute I.aw (Miscellzrneous Arnendnrents) llill, 2019 (Natior-ral
Assembly Bills No.2l) was publishecl <>n 29'r'March,2Ol9 and
underwent First ILczrcling in the Natior-ral Assen-rbly on 3rd April,
2019. Alter Irirst l{ezrdir-rg, the Rill was cor-nrnitted to relevanl
I)epartn-rental cornmittees fbr review and report to the House
pLrrsuanl to the provisions o1'Star-rdir-rg Order 216(5)(c).

'l'he National Assentbly thror-rgl-r local daily newsl)apers ol. l0tl'April,
2019 invitecl the public to make represel'ltatior-rs on tl-re Bill. Members
of the public either individually or represer-rting institutions ancl
organizations submitted mernoranda which the Con-rrnittee took ir-rto
account while revicwing the Bill.

'fhe cornmittee helcl zr total o1'three (3) sittings ct>r-rsidering the Bill
during which subrlissior-rs li'orn stakeholders wcre considered. The
Cornmittee considered and unanirnously adoptccl its report on 3Otl'
April, 2019. Minutes of all sittings of the Committee on the review
o1'the tsill are annexed to this report.

I3y virtue o1'having er rna.jority number of statutes bcing amended in
the Statute Law (Misoellancous Arnendmerrts) Bill, 2OI9 (Natior-ral
Assembly Ilills No. 2l), th,e l)epartmental Con-rr-r-rittce on Jr-rstice and
Legal A1'lairs was taskecl to Table ir-r the I-Iousc reports of all
Dcpartmeutal Comrlittees thzrt considered the Bill. Volurne 1 of tl-re
report is the report o1 the Departmentetl Cornr-nittee on .Justice and
I-egal Aflzrirs while Volume 2 o1'the rcport cornprises reports of the
Ibllowing Departmcntzrl Cornlnittees that also considcred the Bill-

l. Administration ancl National Security;
2. -l-ransport Public Worl<s and I-Iousir-rg;
3. Environrrrent and Natural If.esources
4. Finance arnd National Planning;
5. Sports, Curlture ancl Tourisrn,

May I take this opportunity to express gratitudc to Comrnittee
Mernbers for their resiliencc and devotion to duty which rnade
review o1' the Bill successlul. May I also express gratitude to the
Speaker and Clerk o1' tl-re Nzrtional Assembly licr guiding and
providir-rg direction to Cornr.r-rittees in the cliscl-rarge oI'tl-reir rr-randate.
Irinally, may I thar-rk the secrctariats fbr exemplary perlbrrnarnce in
providing technical and l<>gistical support to Con-,lnittees. Incleed,
their roles were critical in the consideration oi' the llill and
lrroduction of reports.

o



On behalf of the Departmental Cornmittee on Justice and l-egal
Affairs and all Committees that considered the Bill, it's my pleasure
and privilege to Table in the l-Iouse reports of the Cornmittees on the
Statute Law (Miscellaneous Arnendrnents) Bill, 2019 (National
Assembly Bills No.2l) pursuant to the provisions of Standing Order
lee (6).

Signed

HON WILLIAM CHEPTUMO M.P.

Chairperson, Departmental Committee on Justice and Legal
Affairs

rhis..A?....day or. .klry ..2ots

/

I

7



l,Alt't' t

1. I'IIEFACII

1.1. Mandate of the Committec

l.'I'he Departrnental Cornn-rittee on .lustice and Legal A1'{'a.irs
derives its rnandate ltom Standing Order No. 216(5) which
provides for the functions o1'l)epartr-nental Cornmittees inter
alia as Ibllows-

(a) investigate, incluire into, and report on all lnatters
relating to the tnandate, lnanagelnent, activities,
adrninistratior-r, operatior-rs and estimates of the
assigned rnir-rislries and departrrents;

(b) study the prograrnme and policy objectives
rninistries and departrretlts and the effectiveness
tl-reir irnp lernentatior-r ;

o1'
o1'

(c) study and review all legislatior-r rel'erred to it;

(d) stuciy, assess and anitlyse the relative success of the
rninistries and departments as tneasured by the results
obtainecl as compared with their stated ob.iectives;

(e) investigate and enquire into alI rnatters relating to the
assigned ministries and departntents as they may deem
necessary, and as may be rel'erred to thern by the
I{ouse;

(f) vet and report on all appointrnents where the
Constitution or any law rcquires the National
Assernbly to approve, except those under Standing
Order 204 (Cornrnittee on Appointments)

(g) exarrrine treaties, agreelnents and conventions;

(h) rnake reports and recornrnerrdations to the House
often as possible, inclr-rding recolrrmendation
proposed legislation;

AS

of

(i) cor-rsider reports of Clornn-rissions ar-rd Indeper-rdent
Ofllces subrnitted to the Flousc pursuant to provisions
o1'Article 254 of the Constitution; and

8



C) exeulline any questiolts raised by Mernbers on a matter
within its lrrandate.

2. The Second Schedule o1'the Standing Orders on Departrnental
Corrrrnittees ltrther or,rtlir-res thc Sub.iects ol'the Cotntnittee, as

l'<r ll ows-

(a)
(b)
(c)
(d)
(e)
(o
(e)

Constituti o nzrl aI'fai rs ;

Tl-re adrnir-r istration of law ancl .lusticc
'fhe Judiciary;
Public prosccutions;
Illectior-rs;
Ethics, integrity and anti-corruption; and
I-Iurnan rights.

1.2. Co rnmittec Membershin

3. The Cor-nrnittee was ccl-tstituted on 'l'hursday, l4tl' Decetnber,
2017 and cornprises the lbllowing Hot-tourable Mernbers-

CONS'I-ITU-
ENCY
Baringo North

Kandara

Kisurrru West

Nerrok County

I-Iar-r-r i s i

Rabai

Hon. Peter Opondo Kalurrra, M.l) I{oma Bay

I{on. Ben Orori Motnanyi, M.P Borabr-r

I-lon. Johana Ng'eno, M.P Ernurua Dikirr

a Muru

I

No. NAMIi

I

2

I-Ion. Williarn Cl-repturno, M.P. -
Chairperson
I{on. Alice Muthoni Wahome,
M.P. - Vice Chairperson

I{on. Johr-r Olago Aluoch, M.P

Roselinda Soipan T'uya,I-Ion
M.P

-)

4

I-Ion. Charles Gin-rose, M.P

Hon. William Katnoti Mwarnkale,
M.P.

5

6

7

8

9

PARTY

Jubilee

Jubilee

ODM

Jubilee

Ford Kenya

ODM

ODM

Wiper
Democratic
Movement
KANU

Democraticl0 I-Ion. Geor e Giton ara, -f haraka



M.P Part
Anthor-ry Ciitl-riakzr I( iai, Mukurueni Jr,rbilee

Gladys Boss Shollci, CBS,

l-lon
M.I)

l-Ion
M.P
IIon. Beatrice Adagala, M.l)

I-I<>n. .Ier-rnifer Sharnalla, M.P
Con I'ES S

Special
Interests
Kirinyaga Jubilee

Bureti .Iubilee

Mandera West Economic
h-reedorn

Jubilee

Uasin
Cour-r1y
Vihiga
County

Gishu Jubilee

Amani
National

Jubilee

I-Ion. John
M.I).

Munene Warnbugr-r,

I-Ion. John Kiarie Waweru, M.P

I-Ior-r. Zuleikha I-Iassan, M.P

1.3. Committee Secretariat

Part
Dagoretti
Soutl-r
I(wale Cor-rnt5r ODM

Principal Clerk Assistant II
Principal l,egal Counsel I
Clerk Assistant III
Research Offlcer III
Fiscal Analyst III
Media I-iaison Oflicer
Serj ear-rt-at-Arms
Audio Officer

Mr
Mr
Ms
Ms
Mr
Mr
Ms
Mr

George Gazelrrrba
Denis Abisai
I-Ialima I-Iussein
Fiona Musili
Omar Abdirahirn
James Macharia
Roselyne Ndegi
I-Iakeen-r I(irniti

4. Minutes of sittings of the cornmittee in respect of the
consideration of the Rill are attached to this report as annexure I

t1

12

l3

14

l5

t6

17

Ilon. Japheth Mutai, M.P

IIor-r. Adan IJa-j i Yussuf, M.P

l8

19
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I'ART 2

2. INTIIODUCTIO N AND BACKGROUND
2-l Memorandum of ob ects ancl rcasons of the Bill

5. The Ilill seeks to aprend the followirlg stzltutes relating to surb.iects

under the purview of the Departnrental Committee on Justicc and
I-egal AI'fairs-

(i)
(ii)
(iii)

(iv)
(v)
(vi)

'I-he Ker-rya School o1'Law Act (No. 26 of 2012)
The Legal Education Act (No. 27 of 2Ol2);
Thc Kenya Law Ileforrn Commission Act (No. 19 of
20t3);
'l-lre Companies Act (No. l1 of 2Ol5);
The Insolvency Act (No. I 8 of 201 5);
J'l-re Court of Appeal (Organisation and
Adrnir-ristration) Act (No.28 of 20 l5);

(i) Thc l(enya School of Law Act,2O12 (No. 26 of 2Ol2)

6. The Bill proposes to amend section 4 to the Kenya School of I-,aw
Act,2O12, to retnove the current exclusivity enjoyed by the Kenya
School of Law and open up tlee licensirlg of other education
providers to train persons to be adrnitted aS advocates ur-lder the
Advocates Act (Cap. l6). The proposed atnendtnents also seek to
delete the provisions hitherto etrrpowering the Kenya School of
Law to determine thc adrnission requirements to the Advocates
Trainir-rg Progrermr-ne as this is a lur-rction of tl-re Cour-rcil for Legal
Educatior-r.

(ii) The Legal Education Act,2012 (No.27 of 2Ol2)

7. The Bill proposes to amend section 8 of the L,egal Education Act
to regularise the adr1linistration of tl-re pre-bar exarnination for
entry into the Advocates Training Progratrrme. It also provides
for accreciitation <>1' legal education providers I'or the purpose of
licensing of the Advocates T'raining Progratnme ir-r orcler to opel'l
allow other institutions to offer the prograrnrne.

11



(iii) The l(eny:r Law llcforrn Commission Act, 2013 (No.
l9 <tf 2013)

8. 'l-he Bill seeks to arnend the Act to givc clarification on the
composition of thc Kenya Law Re{brm Comrnission, and on the
aurthority mandated to appoir-rt rnernbers o1'the Cornrnission.

(iv) The Companics Act,2O15 (No. 17 of 2O15)

9. The Bill seeks to amend the Act to reqr-rire companies to keep a
register of beneficial owners, and to provicle l'o r tl-re particulars to
be inclurded in the register. 'fhe Bill furthcr seeks to provide for
the convening ol annual general rnectiregs by registered
cornpanies, and for the rnzrnner in which clirectors of a company
may allot shares in a cornpany or convert shares ol'tl-re company
into secr-rrity.

10. 'fhe Bill further seeks to amend thc Act to reduce the
percentage of shares acquired by zrn oI'l'eror which may trigger
"squeeze-irr and sell-out" of minority shzrreholders from fiom
ninety to f-r['ty per oent.

1l

(v) Thc Insolvency Act, 2Ol5 (No- 18 of 2015)

'l'he Bill seeks to amend the Act to specily matters a court may
take into considerzrtion in granting an approval fbr the lifting of a
moratoriurn.

(vi) The Court of Appeal (()rganis:rtion and
Administration) Act,20l5 (No.28 of 2015)

The Bill seeks to arncnd the Act to provide I'or the period
during which the Court of Appeal will be proceecling on vacation.

, The Bill does not concel'n coLlnty governnlents within the
meaning o1'Articlc I l0 o{'the constitution. 'I-he enerctrrrent of the
Bill shall not occasion expenditure of public funds.

t2

t3
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2.2 PUBLIC PARTICIPA IION IN THE REVIE\)!/ OF THE

BILL

t4 Article I 18 ( I ) (b) of the Constitr-ttion of Kcnya provides as

follows: -
" Parl iantenl,shal I fac il itate pub I ic pctrt ic ipat ion and invo lvement
in the legi.slative and other busine.ss o.f Parliament an.l it't
Comntittee.s "

15 . Standing Order l2l(3) provides as I'ollows-

"The Depctrtmental Com.mittee to which a llill is contmitted 'shall
.facititate public partictpation and shall take into accctunt the
views and recomntendation.s c4f the public when the Contmittee
ntalces its recontntendations to the Hcsuse' '

16 . In line with the Constitution and Standing Orders, the National
Assembly in the local claily newspapers of Apri I lOth 2019 invited
the public to make representations on the proposed ameudlnents
in the Bill as per arlnexure2 of the report. Several tnembers of the
public either individually or representing institutions and
organizations sr-rbmitted their views to the Committee by way of
written and oral subrn issions.

t7 . The Cornmittee received written subrnissions on the proposed
amendments to the lcrllowing statutes-

(i)
(ii)
(iii)

'I-lre Kenya School ol'Law Act (No. 26 of 2012)
The l-egal Education Act (No. 27 of 2Ol2);
TIre Corl panies Act (No. 17 of 2O15);

l8 The following stakeholders subrnitted writteu subrnissions -
(i) Bowrnans (Coulson F{arney t,L.P law firrn);
(ii) Council of Legal Education and the Kenya School of

Law;
(iii) The h-rstitute o1'Certified Secretaries; and
(iv) Ms.'fyler I-Iawi Ayah.

'fhe writter-r subrnissions received are contairled in anuexure 3

of this report.

13



l,AlLr 3
3. CONSIDBIIA'I'I ON OTT TIIIi I}ILL BY THE C()MMITTEE

AND I'ROI'OSED COMMIT'f IIIC STAGE AMI'NDMENTS

r9 , Flzrvir-rg considered thc Ilill, cleruse by clausc, the Committee
made the following recorrmcndations includir-rg zrr-nenclments to
be rnoved during the Con-rmittce ol.the whole Ilotrsc

3.1. TI-IE KENYA SCHOOL OF'LAW ACT (NO. 26 0F 2012\
3.1.1. Pro osed zrmendmen t to section 4(2) of thc Act

20. Scction 4(2)

Delete a.d substitute thercl<>r the tbllowing new subsection-

"(2) Without prejurdice to the generality ol- subsection (l),
the objecr of the School shall be to-

(a)ensure the continr-rity of professional devclopn-rent Ibr
all cadres of the legal proliossion;

(b)provicle para-legal training;
(c)provide other specialisecl training in thc legal sector;
(d)develop curriculzr, training rnanuetls, conduct

exarn-rinations and conlbr academic zrwarcls; and
(c)undertake resezrrch projects and providc consr-rltar-rcy

services' '

(i) Stakch<llders' srr bm issions

'lhe council of Legal Educzrti.n and the Ker-ryzr Schoot of Law
(through a Joint Memorandurrn) rrade the fo[owing srrbr-nissions:

(a)Section 4 of the Act should not be arnenclccl beczruse the
provisions of section aQ)@) are the core mernclate of the
I(enya School of I-zrw, t[-rat is, to train persons to be
advocates under the Aclvocates Act;

(ii) Committee's Observntion

22. 'l'he Comrnittee observed zrs Ibllows-

21
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(a) The proposed atnendtnellts to the Kenya School of
Law Act (No.26 of 20 l2) were also inclurded in the
Statute Law (Miscellaneous Arnendrnents) Bill,
2018 (National Assernbly Bills No. 12) and in its
Report to the l-Iouse, the Cornmittee recomrnended
that all the at:rendments to the Act be re-iected;

(b) Frorn the Joint Mernorandurn of the Council of
Legal Education and the Kenya School of f,aw both
institutions oppose the arrrendment to section 4(2)
since tl-re arnendtttent will take away the core
rnandate of the School: to train persolls to be
advocates under the Advocates Act;

(c) The amendment will leave a lacuna ir-r the training of
persons to be advocates in Kenya as no institution
will have ttrat rnzrndale until it has been accredited
by the Council o1' Legal Flducation as envisaged in

--, the proposed. amendme.nts to the -I=Egal llducation
Act;

(d) The Taskforce on Legal Sector Reforms constituted
by the Hon. Atrornry-General on 26tl' Septernber
2016 had ternls of reference which included, alnong
others, the suitability and quality of legal education
and professional legal training, curriculum,
standards, entry qualification criteria, and delivery
systelns; the legal and institutional fi'arneworks for
regulatir-rg and licensing legal educatiorr providers;

(e) The Taskforce had cornpleted its work but the
Comrnittee was not aware of the recomlnendations it
rnade as regards the training of persons seeking to
become advocates in Kenya;

(O The Comrnittee, in its report on the Statute Law
(Miscellaneous Amendr-nents) 2018 (National
Assernbly Bills No. l2) rejected the atnendmeuts.

(iii) Committee's Recommcndation
The Cornrnittee recotntnends that the atrrettdtneuts to the Act be

rej ected
23
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(iv) Rationale for the rejection

24 The Comrnittee was of the opinion that-
(a) the amendrnents are substantive in nature and

should not be moved by way of a miscellaneous
amendrnent.

(b) The Attorney General had constituted a Taskforce
on legal sector reforms that was to address the
challenges on liberalisation of training of Advocates
and admission requirements, which the Bill seeks to
address were part of the terms of reference of the
Taskforce.

(c) The Taskforce had completed its work but the
Committee was not aware of any of the
recommendations it made as it had not been served
with a copy of the Report ;

(d) There is need to urgently address the issues in the
Bill but this should be done through substantive
amendments to the relevant statutes and
Regulations.

3.1.2. Pro osed amendment to section 16 of the ActD

25 Section 16

Delete

(i) Sta keholders submissions

26. The Council of Legal Education and the l(enya School of
Law (through a Joint Memorandum) made the following
submissions-

(a) Section 16 of the Act should be amended by
deleting the words "set out in the Second
Schedule for that course" appearing
immediately after the words "admission
requirements" and substituting therefore the
words "prescribed by the Council of Legal
Education".

16



(b) Tl-re rationnle li>r this ar.rtertdmertt is thztt
lbllowir-rg the proposecl arneudurents to
centralise adn.r issirln reqlrirernents to the
Advocates'l'rerining Progrertnure ltnder the
l.egal Educatiorr Act and its Regtrlations, it
therr becomes necesszrry to reword tl-re

pr<>visions of Scction l6 to accord with the
rnandate of the CLE under the Legal
I icl trcat io rr Act

27
(ii) Cornrnittec's observ:rtions

The Comn-rittee observed as follows-

(a) 'l-hc proposed an-rendmcnts to the Kenya School
o1'I-erw Act (No. 26 ol'2012) were also inclr-rded
in the Stattrte Law (Misccllaneous Atnenclments)
Ilill, 2018 (National Asscmbly Bills No. l2) and
in its Reporl to tl-re [-[r>r-rse, the Cornl.t-tittee
recomr11encled tl-rzrt all thc arlcndments to tl-re Act
be reiectecl;

(b) Frorn the Joint Memorauclttrrr ol'the Cotrncil ol'
Legal Education and thc Kenya School o[' [-,aw,
both institr-rtions are of'the view that sectiorr l6 of
tl're Act shor-rld be amended to provide that
admission requirerrrents shzrll be prescribecl by the
Courncil ol l-egal E,clr-rczrtion zrncl not as prescribed
trncler the Second Scheclr-rle ol the Kenya School
of I-aw Act;

(c) -l'[re proposals by tl-re Kenya School of Law and
thc Cor-rr-rcil o1'Legerl lldr-rcation tl-rat section l6 of
thc Act be arnended run corltrary to the proposal
in the Bill that section l6 be dcleted;

(d) 'lhe anchorage ol'admission requiretnents to tl-re

A'fP in an Act of' I)arliar.nent is a tested and
important policy stratcgy in regr,rlatirlg entry itlto
the lcgal profession zrrrd great caution should be
exercised bel'ore rclcgzrting that rnandate to
regulations to rnacle by the Council o1' I.egal
I:)clurcation;

(iii) C-orrrmittee's recommcncl:rtions

17



28

29

30

3l

-l'l-re committee recornrrrends that the nmendrlents to the Ac1 lre
re.lectcd

(iv) R.ationale for" rcicction
l'hc (lomrnittee was of the r>pinion that-

(a) the arncndrncnts are surbstantive in nature zrnd
shor-rld not bc moved by way of er miscellaneous
an-rendrnent;

(b) The Attorney General hzrd constituted a Tasklbrce
on legal sector rclbrrns that was to address the
challenges on liberalisation of trerining of
Advocates and adrnission requirements, which the
Bill seeks to acldress were part ol. the terms of
reference o1 the 'l-asklbrce;

(c) The Taskforcc hacl completed its work br-rt the
Committee was not aware of any of the
recornmendntions it r-nacle as it has not been scrved
with a copy of the Report;

(cl) 'fhere is need to urgently address the issues in the
Bill br-rt tl-rrough substarrtive amendrnents to
relevant statutes zrnd Ilegulations.

3.1.3. Pr<loosed amendrnent to Second Schedule of the Act

Second Schedule

[)elete

(i) Sta keholdcrs su trrnissions
. 'fhe Council of l-egal Education :rnd the l(enya School of
Law (through a Joint Mernorandum) made the following
reco rnmendat io ns-
(a) -l-he Second Scl-redule shout<l be amended by delctir-rg

paragraph (a) and (b). 'fhe jurstilication 1br the arnendment is
that thc provisior-rs o[ the Second Schedule of the Kenya
School .f Law Act relzrte to zrdrrission requirernents which it
is proposed in the Bill that they be anchored in the Legal
Eduoation Act 2012.

(ii) Committee's observations
'fhe Committee observed as follows-

(a) The proposed arnendmellts to the Kenya School
ol'Law Act (No. 26 ol'ZOIZ) were also includcd

)Z
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in the Statute Law (Miscellaneous Arnendments)
Bill, 2018 (National Assembly Bills No. 12) and
in its Report to the House, the Committee
rccorrmended that all the amendtnents to the Act
be re.iected;

(b) That the Second Schedule sets out the admission
recluirertents to the Advocates Training
Prograrnrne as follows-

(l) A person shall be adr-r-ritted to the School il

(a) having passed the relevant examination of
any recognized university in Kenya holds, or
has becorne eligible for the conferment of the
Bachelor of [.,aws Degree (t,L.B) of that
university; or

(b) having passed the relevant exatninations ot
a university, r-rniversity college or other
institutions prescribed by the Council of [-egal
E,ducation, holds or has become eligible for the
conferment of the Bachelor of Laws Degree
(t,t,.B) in the grant of that university,
university college or other institution-

(i) attained a
requirements for
university in Kenya;

mtnllTluln
adrrrission

entry
toa

(ii) obtained a minirnurn grade B (plain)
in English Language or Kiswahili and a

lnean grade of C (plus) in the KenYa
Certificate of Secondary Education or its
equivalent; and

(iii) has sat and passed the Pre-Bar
examinatior-r set by the School.

(c) That the Fligh Courrt of Kenya in Petition No.
398 of 2017 Adrian Niensa versus the I(enva
School of Law interpreted the meaning of the
above Second Schedule to the el'l'ect that the
students who had attended University studies in
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33

34

Kenyar zrnd had obtained tl-re rninimum entry
requircments as set out in the Scl-redule were
exempted fiom sitting lbr the Pre-Ilar
examination. 'Ihc School had interpreted the
provisior-r as requiring all str-rdents to zrttend the
P re-Bnr E,xar-n inerti on;

(d) The ancl.rorage ol'adrnission requirements to the
A'lP in an Act o1' Parliament is an important
policy strategy in regulatir-rg entry into the legal
profession and great caurtion should be exercised
belbre relegating that rnandate to regulations to
made by the Council ol'Legal Education;

(e) 'fhat it is irnportant to safegurard the reqlrirement
in the Scoond Scheclule to tl-re Act that persons
seeking adrnission to the ATP nlust hold
bachelor's degrees in law fiorn recognized
universities ared also that such persons rnLlst rneet
the minirnum academic requirernents tbr
admission to a public urniversity in Kenya;

(1) The reclr.rircment that persons seeking entry to the
ATP n-rust holcl bachelors dcgrees in law is an
irnportant pr-rblic safegurard from law schools
which n-ray admit persons without the clcgree into
the A-l-P and yet the persons will bc lel.t in a
professional jr"rngle after completion ol. the
progralllrne because they can not be admitted as
advocates by vir:tue of the provisions o1. section
l3 of the Advocates Act which stipulates that one
can not be adrrritted as an advocatc without
having qualif-red for the conf'errnent of a degree in
law;

(iii) Committee's recommendations
The Cornrnittee recomrnends thzrt the arnendrnents to the Act be

re.jected

(iv) Rationale for rejection
T'he Cornrnittee was of the opinion that-

(a) the amendrnents are substantive in nature' and
should not be rnovecl by way of a miscellaneous
errnendrnent;
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( tr)

(c) f'l-re 'l'ask{brcc htlcl collpletcd its
(lorr-rnrittec was not aware ol'
reco lr1n1c lldatio ns it rlade ers it l-r zrs

witl-r a copy of'tl-rc l{ePort;

(c1) There is need to urgently addrcss
Bill but thror-rgh substarrtive
relevtrrrt stzrtutes and Regulations.

'l-he Att<>rney (icneral had constitr-rtecl a '['askforce

on legzrl sector lclbrms tl-rzrt was to aclclrcss the
challcr-rgcs o11 liberalisation <ll training o{-

Advoczttes and admissiorl requirelnents, which the
B ill sccks to aclclress were pzrrt o 1- t hc tert-ns 01'

reI'ercnce o I' the 'l'arsk lbrce;

work btrt the
:rny o f, tl-re

not [-rce n scrved

the issues in the
amendments to

3 2 TI{II LEGAL EDUCA'I'I O N AC'f.2012 (NO 27 0F ZOtz)

3.2.1. ProrrosedaInell clmcnt to scction 8(l) of the Act

:i5. 34. Ir-rscrt the Ibllowing ncw paragrtrpl-r in-rn'rcdiately alter
pzrragraph (l) -

.(g) adrrrinister tlre prc-bzrr exatrritration for errl,ry ir-rto the
Advocates'l-rzri n i r-r g I)t'ogrertntrre "

Sta l<cholders' stl blnissions

-, ()
'lhe (lor-rncil o1'L.cgal licl,rcati<lrr zrud the Kenya Sch<lol of [-aw

(thror-rgh zr Joint Metrtorzlucltrrrr) proposed atl ertnenclmetlt to inscrt
ttre words "for canclidates who hold lbreigr-r c1r-ralif-rczrtions irl law"
zrt the end of the prol-roscd new paragraph. The rationale lbr their
arnendrrent is that the Bill proposes to rcgr,rlarize the

adrninistrzrtior-r of the pre bar examinations f,or entry to the
zrdvocates training progral-I1 ll1e.

37 Ms. 'fyler F[:rwi Ay:lh, a stuclent at Ri:rra [J niversity,
opposecl the arner-rclrrrcttt attd rcliccl otl the case <>f Aclrian Kantotho
N1Lng, v Kenya Sch.c>l o/'Lcttl' (Petitio. No- 398 o1' 20l7) where
tlie itigt.l Courl hacl tretd tlrat stttdeuts who hacl attended
LJniversity studies in Kenya ar.rcl [.rad obtaine d the t'trininltllll entry
recluirernepts as sct oLlt ip tlrc Second Scl-redule o1- 1l-re Ke1rya

School ol [.zrw Act (No. 26 ol- 2Ol2) were exelrlptecl ll'<>l-r.r sitting
Ibr the Pre- Bar exzrminzrtioI-t. 'l'hc School had interl-rrctecl the
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38

provisi()11 ns rcquirillg zrll stLr(lents to attencl the Pre-[Jar
Ilxarrrir-rzrtion. Ms. '['yler contcncled that il' the proposed
arnendrnent is cnlbrced, thr-rs reinlclrcing the pre-bar requiretnent,
the existerrcc r>1' the Aclrian Kctm<;lho Njenga case will rnean the
existencc ol- unreasonable ancl uqjurstil-red cliscrimination not -j ust
to studcnts wl-ro sturdiecl law locally but also to Ibreign students.
Ms. 'l'yler proposes that tl-rerc are less rcstrictive means of
achieving the purpose of conclr-rcting pre-Ilar exarlination to
fbreigr-r stuclcnts: c'rne, the rnandatory rcqlrirerrrcnt that foreign
students sr-rbrnit their clocurnents to Council o[' Legal Education
for recognition; ancl two, the requirement that l'oreign students
subrnit their docurnents to I(enya Nzrtional Qualil=rcatior-rs
Authority for cqr-ration ol- their certif-rcates to the Kenyan system's
equivalent.

(i) Com m ittcc's otrservations
lhe Cornmittec observecl as fbllows-

(a) That Parliarnent had in 2Ol4 vido the Statute Lzrw
(Misccllarreous Amendrnents) Act, No. l8 ol'2014,
arnendecl tl-re Second Schedulc to rnake thc Pre-Bar
Ilxarlination mandzttory lbr all candiclates seeking
aclrnissior-r to the A'fP;

(b) 'l'hat the l-Iigh Court o['Kerrya in l'}etition No. 398
of 2Ol'7 Adrian Niene :l vcrsus thc l(enva School
of l-,aw interpretecl the rneaning of the amended
Secorrd Schedule to the elfect thzrt students who l-rad
attendcd [Jnivcrsity studies in Kenya and had
obtaincd the minirnurr entry rcqurirernents as set out
in the Schcdule werc cxcnlpted liom sitting lbr the
Pre-L]err exam inatior-r ;

(c) 'lhzrt tl-rc submissions by the CLE and the I(SI- were
that tl-rc Pre-Bar cxzrmination be done only by
candidzrtes who l-rold fbreign degrees in law only;

(d) 'I'hat subjcctir-rg only hol<Iers o1' lbreigr-r law degrees
to the Pre-Bar Examination will arnount to
unj ustilicd discrirnination against the prospective
A-l-P str-rcle nts who attended foreign law schools;

(") 'f'he zrrnendrncnt is zrn irnportant rncchanist to sieve
and detcrmine the suitability of'candidates secking
adn-rission tr> the A'lP;
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(f) The Pre-Bar
cornpulsory to
the A'll'};

Exarnination should be made
all candidates seeking adrnission to

(ii) Committee's recommendations

39. 'I'he Cornrnittee recommends that the amendments to the Act be
rejected

(iii) Rationale for rejection

40 The Committee was of the opinion that-
(a) the amendrnents are substantive in nature and

should not be moved by way of a miscellaneous
arnendment;

(b) The Attorney General had constituted a 'faskforce
on lcgal sector reforms that was to address the
challenges on liberalisation of trerining of
Advocates and admission requirenlents, which the
Bill seeks to address were part of the terr-ns of
reference of the Taskforce;

(c) The Taskforce had corrrpleted its work but the
Committee was not aware of any of the
recon-rfflendations it macle as it has not been served
with a copy of the Report;

(d) There is need to urgently address the issues in the
Bill but through substantive arnendments to
relevant statutes and Regulations.

3.2.2. Pronosed amendment to section 8 (21 of the Act
41. lnsert the

paragraph (a) -
following new paragraph immediately after

"(aa) accreditation of legal
purpose of licensing of
Programrne"

education providers for the
the Advocates Training

(i)Sta keholders' submissions
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42

43

44

. Thc Council of Legal ficlucation and the l(eny:r School of
Law (thr<lugh a .Ioint Memoranclurn) proposecl a, arncndr-nent
to deletc the proposcd new pzrragraph (aa) zrnd to etrnend tl-re
existing pzrrzrgraph (a) by inserting tl-rc words "o1'the Advocates'l-raining I)rograrnrne" irnrnediately ztlier the words .,tbr tl-re
purpose o[' liceusing". fhe existing paragraph (a) provides lbr
"accrcditatiorr oL legal education providers lbr the purposes o1"
licensing". 'l-he justification that was given for the amendment is
thzrt the t3ill proposes to give the cor.rncil the r-nandate to license
legal cdurcation providers to offer the Advocates 'fraining
Programme in Kenya.

(ii) Committee's observations
'fhc Cornmittee observed as fbllows-

(a) The an-rendrnent seeks to liberalise the training
of advocates by ernpowering the Council for
Legal Education to accredit institutions to
offer the programlne, a resp()nsibility currently
exclusively vested ir-r KSL;

(b) That the KSL ancl C[,E, were in supporr of the
arnendme nts but suggestecl an alternative
drafting approach to the issue,

(c) The amendment seeks to grant the CI-E an
unfettered discretion to accredit legal
education providers to offer the ATP and there
is need for proper sal'eguards to be put in place
before the mandate is operationalized.

(cl) -fhe amendrnent will leave a lacuna in the
training of persons to be advocates in Kenya as
r-ro institution will have that rnandate until it
has been accreditecl by the Cor-rncil of Legal
Education as envisnged in the proposed
arnendments to the Legal Edr-rcation Act

(iii) Colnmittce'srccomrnendations

The Corrrrnittee recornmends that the zrmendments to the Act be
rejected

(iv) Il:rtionale for rejection
'I-he Cornrrrittee was of the opinion that-45
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(a) the amendments are
should not bc moved
amendment;

substantive irr ltaturc zrnd

by way of zr tniscellaneclus

(b) 'lhe Attorney General had constituted a -l'askfbrce

on legal sector reforms that was to address the
challenges on liberalisation of training of
Advocates and aclmission requirements, which the
Bill seeks to adclress were part of the tertns of
reference of the -['askforce;

(c) 'fhe Taskfbrce lracl cc>rnpleted its work but tl're

Committee was not aware of any of the
recoffImendations it rnade as it has not been served
with a copy of the Report;

(d) 'lhere is need to urger-rtly zrddress the issr-res irr the
Bill burt through substantive amendueuts to
relevant statutes anc'l l{egulations.

3.2.3. Pronosed amcndment to scction 8(3) of the Act
46. Insert the word "all" ir-nmediately be[bre the word "legal"

appearing in paragraph (a).

47

(i) Stakeholders' submissions

'fhe Council of Legat Education ancl the l(enya School of
[,aw (through a Joint Memorandum) agreed to the proposed
arnendment. The justification given was that the Bill proposes to
require the Council of Legal Education to set standards for all
legal education and training progral'nltles in Kenya.

(ii) Co m mittee's observations

48. 'l'he Cornmittee observed as follows-

(a) The amendtnent bestows on the Council of Legal
E,ducation the responsibility of making Regulations
with respect to the admission requirernents of
persons er-rrolling in all lcgal education programmes;

(b) The requirements tttr aclrnission into the Advocates
'I'rairTing Progratntne are outlined in the Secorrd
Schedule of the Kenya School of [,aw Act, 2Ol2
which the Bill proposed to delete;
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(c) 'l'he zrnchorage of zrdnr ission recluirer-nents to the
A'l'l) ir-r an Act o1- Parliar-ncr-rt is an important policy
strategy in rcgulating erltry into thc lcgal profcssior-r
ancl great cetution should be cxercised befbre
relcgating that mandatc to regulations to rnade by
the Council of Legal Eclucatior-r;

(d) 'l'hat it is importar-rt to saf''eguard the requirernent in
the Second Schedule to the Act that persons seeking
aclmissior-r to the A-I'P rnust hold bachelor's degrees
in law fi'om recognizecl universities and also that
such persons rnust rncet the minirrrurn academic
requirements fbr admission to a public university in
Kenya;

(") 'l'he requrirement that pcrsorrs seeking entry to the
A-l'l) mLrst holcl bachelors clegrees in law is an
irnportant pr"rblic saf-egr-rard fiom ltrw schools which
may adrnit persons without the degree into the A'lP
ancl yet the persons will bc left in a professional
.iungle alicr completion ol' the programme because
thcy oan not be adrnittecl as advocates by virtue of
the provisions ol' section 13 ol the Advocates Act
which stipulates that or-rc c?rn not be erdn-ritted as an
aclvocate without I-raving qualified for the
conlcrrnent of a clegrec in lzrw;

(iii) Committee's recomrnenclations

49. Tl-re Committee recomtnencls that all tl-re amenclrrrents to the
Act be re-iectecl

(iv) Rationale for the rejcction

50 '['he Cornrnittee was of the opinion that-
(a) The amendrnents are strbstantive

should not be moved by way ol' a
amendment;

in nature and
rniscellaneous

(b) -l'he AG had constituted a 1'askforce on legal sector
reIbrn-rs that was to address the challenges on
liberalisation o{' training of Aclvocates and
adrnission requirements, which the Ilill seeks to
address were part of tl.rc terms of relerence of the
'l'askforce;
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(c) fhe Taskfbrce had cornpleted its work but the
Cornrnittee was not aware of any of the
recornfilendations it rnade as it has not been served
with a copy of the Report;

(d) T'here is necd to urgently address the issues in the
Bill but through substar-rtive amendments to the
relevant statutes and Regulations.

3.3. THE KENYA LA\ry TIEFORM COMMISS ION ACT (NO

19 0F 20 13)

3.3.f . Pronosed amendm ent to section 8(1Xb) of the Act
51. Delete the expression "Cabinet Secretary" and substitute

theretbr the expression "Attorney-General".

(i) Rationale for the amendment

52 Section 8 of the Kenya I.aw Refbrtn Commission Act (No. l9
of 2Ol3) provides for the cornposition of the Cornrnission. 'fhe
amendment to section 8(l) (b) is to assign appointive power to the
AG and not the Cabinet Secretary.

(ii) Stakeholder's submissions

The Comrnittee did not receive any views frorn Stakeholders

(iii) Committec's observations

53 'lhe Committee observed as follows-
(a) Section 2 of the Kenya Law Refortn Comrnission Act

defines "Cabinet Secretary" to lnean the Cabinet Secretary for
the time being responsible for matters relating to law refortn;

(b) Kenya has not had a Cabinet Secretary for n'Iatters
relating to law refortn, jurstice, and other functions which wourld
have been traditionally perfortned by that Cabinet Secretary;

(c) Various Acts ol' Parliarnent make reference to Cabinet
Secretary to mean the Cabinet Secretary for the tir-ne being
responsible for Inatters relating to justice and these Acts
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include, arnong others, the Legal Aid Act (No. 6 of 20 16),
Legal Education Act (No. 21 of 2O12);

(d) In Petition 238 o1' 2016, George Bala versu.s Attorney-
General l2Ol7) eKt,R, the Petitioner had challenged the
President's executive order where the Attorney-General had
been assigned portfolio responsibilities and functions relating
to the Council of l-egal Education. The Court made a
declaration that that whereas the respondent the Attorney
General, is a mernber of the Cabinet, he is not a Cabinet
Secretary and therefore cannot, where to do so would be
contrary to an Act of Parliarnent, perform or purport to perform
the functions specifically reserved for a Cabinet Secretary
under any piece of legislation;

(e) I-Jnder the current section 8(l) of the Kenya Law Reform
Commission Act, the Attorney-General has the power to
appoint several other members;

(f)Under the Interpretations and General Provisions Act (Cap. 2),
there are two terms that have been def-rned: "Cabinet Secretary"
and "the Cabinet Secretary" as follows-

"Cabinet Secretary" means a person appointed as a Cabinet
Secretary of the Government oif Kenya under the Con.ytitution;

"the Cabinet Secretary" means the Cabinet Secretary for the
time being responsible for the matter in question, or the
President where executive authority is retained by him:

Provided that for the purpose,s olf the administration of laws
relating to the legal sector, the expression shall, subject to any
assignment under Article I32 (3) @ of the Constitution,
inc lude the Attorney-General.

However, under the Kenya Law Reforrn Commission Act, the
term defined is "Cabinet Secretary" and not "the Cabinet
Secretary".
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(g) Although the amendrnent seeks to vest appointive powers
to the Attorney-General, tl-re Ker-rya I.aw Reform Commission
Act shor"rld be amendcd srrbstzrntively to resolve a nurnber ol'
issues ir-rclr-rding:

a. ILesolving the interprctational challenges in tl-re

defir-rition o1' the terrn "Clabinet Secretary" by
arnencling the section 2 ol'the Kenya I.,aw Relbrn-r
(lom rrr iss ion Act,

b. Adclressing ref-erences t() the Cabinet Secretary ir.r

tl-re Act vis-A.-vis the role of the Attorney-(ieneral ir-r

the Act.

(iv) Cornmittee'st'ecommenclations

54. T'l-re Cornmittee recolnrnends that the proposed arnendrnerrt bc
rejected.

(Y) llalgn3le for the rejection

55. 'I'he Cornrnittee rejectecl the zrrnendment fbr
rcasons:

(a) -l'he an-rendrnents are surbstantive
should not be moved by way of a
arnendrnent;

the following

ir-r nature and
rnisceIIaneous

(b) A substantive arnenchncnt would address the lacuna
thzrt the amendment seeks to tlll while at the sarne tirne
adclrcssing and clarifying the rolc <>I'the Cabinet Secretary
ancl the references rnade in the Act instead of piece-rrreal
arnendments.

(c) Although in the Gectrge Bala case, the case
concerned a challenge raised on the Presider-rt's executive
order where thc Attorney-General had been assigned
portfolio responsibilities and functions relating to the
Council o1'Legal E,ducation, and thc amendment seeks to
respor-rd to this, thc arnendrrlent nlay still be challenged in
court il'the role olthe Cabir-ret Secretary is rrot addresscd
through substantive amendments zrncl not miscellaneolrs
amendrnents-

3.3.2. Pronosed amendmcnt to section 8

29
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56 Delete ancl substitr-rte lherclbr the followir-rg new parzrgraphs-

"(c) onc mcrnbcr, being an Adv<>catc o1'the Iligh Cor,rrt of
Kenya, nominzrted by thc Law Society ol'I(enya ancl appointed
by the Atton-rcy-Gencral;

(ca) one rnernber, being an ol'ficcr in thc Otllc<: ol' the
Attorr-rey- (icnera l, appo i ntecl by the A tlctrney- (ienerzr 1. "

(i) Rationalc for thc amcndment

57 Section 8 ol the Kenya Law Reform Commission Act (No. l9
of 20 l3) provides fbr th,e composition ol'the Comrnission. 't'he
arnendment seeks to clari[y on the cor-rrp<>sition oI'the Kenya [-aw
lLe lbrrn Cornrn ission.

(ii) Stakeholder's submissions

58 The Comrnittee dicl not rcceive any views I'rom stakeholders
(iii) Committce's observations

59 'fhe Cornmittee rnade the t<rllowing obscrvations-
(a) Section 8( I )(c) of the Act provides lbr "two persons

appointed by thc Attorney Gerreral, o1'whom one shall
be an advocatc ol'the Fligh Court of Kenyzr nominated
by the I-aw Society of Kenya, ernd the other ern ofhcer
in the OI'fice o1'the Attorney General";

(b) 'fhe arnendment is not substantive but has bccn
redrzrfted by sptitting the provision into two perr:agraphs
in order to provicle cletrity.

(iv) Committcc's rccommenclation

60. -l-he Cornmittee agrecs to the proposed arnendment because it is
r.rot substantive and provicles clarity on the cornposition of the
C<>rnrnission under parzrgraph (c).

3.3.3. Proposed amendment to section a(4 ) of the Act

Delete

(i) Rationalc f<rr thc amcndmcnt

'fhe amendrnent seeks tct delete sr-rbsection (4) of section 8
bccause the subsection has becn rendered sr-rperfluous by virtue o1'

6l
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the ar-r-rendrnel-lts proposed to the ltrevious section 8(l). Sutrsection
4 makes reference to officers frc>t-u the Office of the Attorney-
General in relation to tnetnbers ref'erred to in subsection (l) (b)
and (c). The rnernbers in paragrapl-rs (b) and (c) are tneurbers
appointed through an open etnd cornpetitive process and another
norrrinated by the LSK respectively.

(ii) Stakeholders submissions

62. 'I'he Comrrrittee did not receive ttny views on the proposed
amendrnent.

63

(ii) Committee's Observations
-fhe Committee made the following observations:

(a) The proposed deletion of section 8(a) of the Act is
not substantive and corrects an el'ror since it provides that
the rnembers referred to in paragraphs (b) and (c) in
sr-rbsection (l) shall be officers I'rom the Office of the AG
or the respective State Departlnent, as the case may be,
and zr representative fi'om the l-aw Society ol Kenya; and

(b) -fhe proposed deletiou ol- section 8(4) in line with
the amendrrrent to section 8(l) (c) which the Comrnittee
has agreed to renders subsection (4) nugatory.

(iii) C<lm mittee's Recom mendation

64. The Comrnittee agrees to tl-re proposed deletion of section 8(4)
because it seeks it is superfluous wheu rezrcl together with sectiou
8 l(a) ancl (b) o['the Act.

3.3.4. Pronosed amendm ents to scction ll( 9) of the Act

65. Delete

(i) Rationalc for the amendment
66. Section I I of the Act provides lbr tl-re appointrnent of

chairperson and rnetnbers. Section I l(9) which is proposed to be
deleted provides that "until after the f-rrst general elections under
the Constiturtiorr, the Presiclent shatl, in the appointment of
chairperson or rttetubers of the Cotr-rr.nission, consult the Prirne
Minister".
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(ii) Stakeholclcrs submissions

67 The Con-rmittee did not receive any views Irom stakeholders
(iii) Committec's observations

68. 'l'he current sectiorr I l(9) of the Act is redundant by virtue of
elfluxion o1'time ancl should be deleted.

(iv) Committee's Rccommendation
69. The Committee recomrnencls that the proposed ar-nendmcnts be

agreed to.

3.4. THE COMPANIES ACT.2015 (NO 17 OF 2OI5)

3.4.1. Pronosecl amendment to secti on 9(l) a) of the Act

70. Insert the lollowiltg new sub-paragrapl-r irnr-nediately al'ter sub-
paragraph (iii) 

-

"(iv) requires the consent of all members to add a
new rnember."

7t
(i) Sta l<eholclcrs su brnissions

Bowmans opposed the arnendrnent for various reasons

(a) 'lhe proposcd new cxtension to the definition
o1' a private comperny is unconventional and
i rn pract iczr I ;

(b) The onus fbr the deterrnination of the type of
consent (ordinary, special or unanirnous) required to
effect an adrnission of a new member/investor by
way ol transfer of shares or subscription for
shares/equity is a matter solely to be deterrnined by
a company's members in its articles of association.
Private cornpanies opted to clelegate thzrt power to
boards of directors.

(c) 'l'hc Cornpanies Act, 2O 15 cannot purport to
legislate thc internal workings of a cornpany to the
exclusion <>{'the doctrines of I'rcedom of association
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1.1

and privity of contract that have underpinned private
colnpany fbrrnation for centuries;

(d) 't'he alnendrnent vacates the power of the
board ol'clirectors , if given the authority by the
Articles of Association or by resolutior"r of the
rnenrbers (as currently provided in the Cornpanies
Act) to approve transfers of shares and allotrnent of
shares to a new tnember by requiring that the
company at general meeting mttst unanitnously
approve that transfer or allottnent of shares to a new
rnember.

(e) I-arge portions of the powers of directors will
become redundant and unworkable in the
Comparlies Act if this new definition is approved;

(1) 'fhe amendrtent has the practical and legal ef-fect
that one person holding ouly oue share can veto the

----"----admission of new'-rnembers- who' rnay -be intending --- -
to invest large sums for the development of the
company and the situation where rnembers of a

private company disappear or die would greatly
cornplicate this- making it impossible to develop
the cornpany while it subsists;

(g) Where shares are held by nominees or by other
corrrpanies this would require that consent of
persons in those entities rnust be obtained before the
right can be exercised-- again greatly and
unnecessarily cornplicating the operatiou of private
corrrpanies;

(h) The provision is a deterrent to investtnent and
will be harrnful to Kenya's econotnic and
developrnent agenda.

The lnstitute o1'Certified Secretaries opposed the aurendurent
l'o r the following rezrsons:

(a) 'fhe proposal uses the words "new ntetnber" which
is not defined in the Act. There is only a passing rel"erence
of the sarne in the title o1' sectiot-t 90 1. It is not used

1.1 ,
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anywhere ir-r thc Cornpanies Act inclurcling in the contents
o1'the szrid scctior-r 90I lrence it is misplaccd.

(b) -lhe irrtcr-rtior-r nl' the propc>sal is prtrcticzrlly
irnpossible which will lead to legal absurdity lbr reasons
that the cxpectations lbr unanimity or collsent o1' arll
members lnay not bc attainzrble. 'lhat is why there are
provisions in the Cornpzrnies Act dealing with how
decisions are carried or-rt l>y metnbers whether sirnple
majority through ordinzrry resolutior-r or defined super
majority whicl-r is above thc simple rnajority (most oI-ien
put at 75oh or such other higher nutnber than 507o).
Unanirnity will always lead to deacllocked positions in
companies which may have adverse conseqllences in the
commercial world zrnd may lead to disputes arising frorn
deadlock in the running ol'cornpanies.

(c) In the altcrr-rative, shor,rld this provisions be retained,
then it should be amended to provide as follows: "restrict
the addition o1'a new mernber", In our opinion this will
accommodate other provisior-rs ir-r the Qorr-rpanies Act such
as section 329 which provide l'or procedure of allotment
whose conseqLlences lnzry inclr-rde new rrle[rbers being
added.

(cl) The requirement fbr consent o1'all mernbers is likely
to cause a lclt o1' l-rardship ancl burrclen on running of
businesses.

(e) As a matter of cr>rnparative analysis, sorne of the
progressive jurisdictions including South Atiica and UK
fiom where our Cornparrics Act was borrowed heavily do
not have such restrictive rcquriremerlts.

(ii) Committee'sobservations

73. 'l'he Committee made the lbllowing observations

(a)The amendrnent seeks to zrmend sectior-r 9(l)(a) of the Act
in the description of private companies and makes it a
fbature of a private company that it shall requirc the
consent of all rnernbcrs tt> acld a new metnber.
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(b) 'l-he proposed arnendment is substar-rtive and should
not have been moved through rniscellaneous
arnendrrrents;

(c) -I'he subn-rissions by Bowrnans and
Certified Secretaries raise pertinent legal
may arise ilthe arnendrnent is passed;

the lnstitute of
challenges that

(d) 'I'he recluirement of consent of all members of a
private colxpany in order lbr a new member to be added
to the priverte company is oner<>us whereas there are no
justifiable reasons for such a requirement;

(e) Thc amendment, if approved, will necessitate
amendrnents to other provisions in the Cornpanies Act.'

(iii) Committee's Recommendation

74 The Cornrnittee recomrnends that the proposed amendment be
rejected.

(i-v) Rationale for r:e.iection-

75. T'he Cornrnittee rejected the proposed arnendrnent for the
fbllowing reasons:

(a) The proposed arnendrnent is substantive and should
not have been rnoved through miscellaneous
arnendments;

(b) 'Ihe an-rendment triggers pertiner-rt legal challenges
that may arise if the amendment is passed;

(c) 'fhe recluirement of consent of all rnerrrbers of a
private corllpany in order for a new member to be aclded
to the private colnpany is onerous whereas there are no
justifiable reilsons for such a requirernent;

(d) The arnendment, if approved, will necessitate
arnendments to other provisions in the Cornpanies Act.

3.4.2. Pronosed amendrnent to section 93 (1) of the Act

76 , Delete the expression "which shall include inforrnation relating
to beneficial owners ol'the cornpany, if any".
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(i) Stake holdcrs subrnissions
77. Ilowrnans agreed t<> 1,1-re prop()scd amendrnent as it revcrts to

thc original wordir-rg o1'sectiorr 93(l ) under the Compernies Act.

(ii) Com mittec's obscrvations

(a) 'l'he amendrnent seeks to amend
subsection (l) to refflove rel'brences to a
rcgister oL benef-rcial owners wl-rich is
bcing provicled ['or separately in the
proposed New Section 93A;

(b) Section 93 of the Companies Act
provides for a company's obligation to
keep register o[' members.

(iii) Committee'sRecommendation
78. '['he Comrnittee recommends that the proposed amendment be

agreed to.

3.4.3. Proposed amendment to section 93(21 (cl of the Act

79. I)clete

80
(i) Stakeholders submissions

Bowmans opposecl the arnendrnent for the tbllowing reasons

(a) The removal of the requirement to enter the date on
which a sharel-rolder ccases to be a shareholder in the
register of recorcls will create disparity in the cornpany's
books that are unclcar;

(b) T'he registcr o1' rnernbers is relied upon by the
Registrar of Cornpanies, the courts, officers, mernbers of
the cornpany and rncrnbers of the public who rnay rely on
the register to determine who the current mernbers o['the
co11rpany are;

(c) Tlee register ol' rnembers is prin-ra facie evidence of
all matters stated irr section 105 of the Cornpar"ries Act,
2O15, including title to the shares. 'fhis therefbre requires
that the registcr ol- merlbers should be a corrplete record
and a'one-stop shop' record for all lrratters relating to the
shareholding o1' the colnpany.
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8r
(ii) Committee's observation

'l-he Cornrnittee rnacle the following observations

(a) l'he Bill proposes amendment of section 93(2)(o) of
the Act to remove the requirement that a company shall
enter in its register crf metnbers the date on which any
person ceased to be a member;

(b) The proposecl amendtnent removes the utility of
having record of the date on which any person ceased to
be a mernber of a coltlpany;

(c) Owing to the reasons given by Bowmat-rs'
opposition of the atnendment, the requirement to keep a
record on the date ot-t which any person ceased to be a

rnember of a cornpany should be retained.

82
(iii) Committee's recommendation

'lhe Cornrnittee recomtnends that the proposed arnendment be
re-iected.

83
(iv) Rationale for rejection

'l'he Committee rejected the proposed amendrtent for the
following reasons:

(a) The proposed arnendment removes the utility of
having record o1'the date on which any person ceased to
be a mernber o1'a company;

(b) The infbrrnation on when a person ceased to be a

member of a company helps the Registrar of Cornpanies,
the court, of{=rcers, rnernbers of the company and rnetrrbers
of the public to deterrnine current metnbers of a corrrpany;

(") Section 105 ot'the Cornpanies Act provides that the
register of trretnbers of a colnpany is evidence of tl-re

l-natters required or authorised to be included ir-r it and
therefore having all tl-re necessary inforneation, ir-rcluding
date of cessation o1'rnembership, is irnportant.

3.4.4- Proposed amcndment to section 93(8) of thc Act

84. Delete the expression "which shall include inforrnation relating
to beneficial owners of the colnpany, if any".
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8s
(i) Stakeholders submissions

Bowmans agreed to the proposed arnendment as it reverts to
the origir-ral wording of section 93(1) under the Companies Act.

(ii) Committee'sobservations

(a) The amendment seeks to amend subsection (8) of
section 93 of the Act to remove references to a
register of beneficial owners which is being
provided fbr separately in the proposed New
Section 93A.

Section 93 of the Companies Act provides for a
company's obligation to keep register of members.

(iii) Committee's Ilecommendation
86. T'he Committee recommends that the proposed amendment be

agreed to.

3.4.5. Prooosed new section 93A to the Act

87. lnsert the following new section imrrrediately after section
93-

Division 2A 
- 

Register of BeneFrcial Owners

Company to
keep register
of beneficial
owners-

93A. (1) E,very company shall keep a
register of its beneficial owners.

(2) A company shall enter in its
register of beneficial owners,
information relating to its beneficial
owners as prescribed in the
regulatior-rs.

(3) A company shall lodge with the
Registrar a copy of its register of
beneficial owners, within thirty days
after cornpleting its preparation.

(4) A cornpany other than a public
listed company shall lodge with the
Registrar a copy of any amendrnent
to its register of beneficial owners
within fourteen days after making
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the amendrnent

(5) ll' a cornpany fails to comPlY
with a requirement of this section,
the company, and each oflcer of the
colnpany who is in default, cotnmit
an o ff'ence and on conviction are
each tiable to a fine not exceeding
five hundred thor-rsand shillings.

((r) ll; after a company or zrnY of its
ofhcers is convicted of an offence
under subsection (5), the company
continues to fail to comply with the
relevant requirement, the company,
and each officer of the comPanY who
is in default, comrnit a further
offence on each day on which the
failure continues and on conviction
are each liable to a f-tne not
exceeding fifty thousand shillings
for each such offence.

, Bowmans agreecl to the proposed amendurent as the proposed
new section creates a different regirne for the register of beneficial
ownership from the general register of men-rbers under section 93

of the Companies Act. Flowever, they observed that subsection (2)
requires there to be Regulations which have not been published
and until they are, they propose that tl-re section should be

suspended. 'fhey also obscrve that the new section as well as the
regulations should be introduced i r-r a llleasured tnanner as there
are still a number of concerns around the draft regulations being
considered. They pointed out their collcerns to include:

-lhe non-inclursive nature of the def-inition
of a beneficial owner which does not
corrsider l isted cclm panies;

11
'lhe tevel of disclosure and who it is
applicable to needs to be carefully
considered (disclosure of private
information which is protected under the

s
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t
s

s

o
n
s
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C<>nstitution, data of cl-rilclrer-r and l'oreign
citizens);

llr Disclosure thresholds;

lv Capacity ol' the Cor-npanies I{egistry
enl'orce the proposed provisions as it
not a law enforcernent agency but
co Ilator o{' inIbrmation;

to
is
a

Adequacy oll inforrnation requested. It is
not possible tbr the law to fully define
what inforrnation is needed for law
enllorcernent agencies to effect
investigations on beneflcial ownership;

89

VI L,ack of' clarity with respect to the
inlbrmation requested in the draft forms;

vll I)uplicity of information; and

vllt -lhe possible extraterritorial effect of the
law

(ii) Com mittee's observations

The Cornmittee rnade the l'ollowing observations:
(") The proposecl new section g3A seeks to provide fbr

the register of benel-rcial owners separate fi.o m the general
register of members under section 93 of the Companies
Act. The proposcd new section 93A is also tied up to
arnendments to subsections ( I ) ancl (S) of section 93
which had references of the register including information
relating to beneficial owners of the company;

(b) A separate register ol. beneficial owners frorn the
general register o1' mernbers unlike in the current state
where it is mixed, will provide uncluttered reference for
any persons who rnight neecl the inforrnation;

(c) Subsection 2 in the proposed new section provicles
an opportunity lbr regulations to be made or-r the t<ind of
information to be entered fbr beneficial owners and
Regulations may not be mzrde unless such a power is
provided for in the parent Act;
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(iv) Committec's llecom mendation

90. The Committee recotntnends that the proposed arnendment be
agreed to.

3.4.6. Prorrosed new section to the Act

91. Insert the tbllowing new section irnmediately after section
27 5-

"Annual General Meeting"

275A. (l) Every cornpany shall conveue
once a year.

a gcrreral meeting

(2) Subsectior-r ( I ) does not apply to single metnber
companies.

(3) The Registrar may, on the application of l-he company or
fbr any other retrson the Registrar thinks flt, extend the
period referred to in subsection (1) even if, as a result, the
period is extendecl beyond the calendar year.

(4) A company that fails to cornply with this section commits
an oflence and is liable to a fine not exceecling one hundred
thoursand shillings"

(i) Stakeholders sutrmissions

92. Bowmans opposed the atnendtnent for the following reasolls:

(a) The Cornpanies Act at present does not c<>rnpel
private con-rpanies to hold an AGM in every year. A
private colrrpany is at liberty to call for a general rneeting
and/or create a requiretnent to have the general rneeting in
every year under its articles of association;

(b) The requireffrent lirr a general rneeting was repealed
by the Cornpanies Act, 20l5 when the cornpulsory
business to be transacted at the AGM, which was a

mainstay under tl-re repealed Companies Act (Cap. 486)
was no longer requirecl under the Cornpanies Act, 20l5;

(c) There is no longer cornpulsory business to be
transacted at a general meeting for a private cornpany as
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would bc the czlse if the sn-rall cornpanics cxceptiort or-t
prelrerring annual accounts wcrc to be applied;

(cl) Only ptrblic companies zrre rnandatccl tr> have the
general rneetir-rg lrecause the C)ctrnpanies Act prescribes
mandert<>ry business that rnust be transacted zrt the general
rneeting inch-rding the appointt-nent of directors, approval
o1' [.-rnancials, fixing of rernuneration ol' ar:ditors,
considering ar-rclitors report, directors report, etc;

(e) 'l-he requirelnent for private cornpanies to have a
general lneeting zrlso lcll away whe n the writtcn
resolutions o1' slrareholdcrs wcre recognised r-rnder tl-rc
Companies Act which sulllce I'or the shareholclcrs to pass
erny business tl-rey wish in tl-rc lnterests of the company.
This ensures thzrt the rnanagelrlent o{' thc cotrrpany zis a
private enterprise is retaitred by its mernbers ernd
manzrger.t-rent;

(l)The origir-ral intention behind the Corlpanics Act not
requriring an AGM or cornpulsory business to be
transacted at zln AGM was to ease the cost zrnd
adrninistrative burdcr-r on privatc oompanies and promote
ease of doing brrsiness ir-r Kenya.

(g) 'fhere is n<; practical efficacy to legislate annual
general meetings ir-r zr private cotnpany as it reintroduces
cost and delay lbr private business.

93. The lnstitute of Certified Secretaries agreed to the proposecl
ncw section bccause it sceks to give grezrter clarity.

(ii) Committee's obsorvations
'l-he Comrnittee observod as 1'ollows-

(a) The proposed ncw section 275A requires all registercd
companies (cxccpt single rnernber cornpanies) to
convene annual general rneetings once a year.

(b) 'lhe proposed new section 275A to the Cornpanies Aot,
20l5 was zrlso included in the Statute [,aw
(Miscellaneous Arnendrnents) Bill, 2018 (Natior-rzrl
Assernbly Bills No. l2) and in its Report to the l-lousc,
the Cornrnittec recomr-nended that the proposed new
section 275A to the Act be re.iectccl;
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(c) The provision relates to the convening of an Annual
General Meeting and proposes to penalise companies
that fail to collvene an AGM every year as required;

(d) Section 3 I0 of the Oornpanies Act provides for
conveniug of tneetings as tnandatory tbr public
companies and the penalty fbr a clefaulting company and
its ol-ficers is sct at a fine not exceeding one rnillion
shillings.

(e) 'lhe rr-rles and standards expected of public companies ts

higher and ffIore stringcnt than those applicable to
private companies and single metnber companies;

(f) 'fhe reasons given by Bowmans opposing the proposed
new section 275A were compelling and in tandem with
the Cornrnittee's reasons lbr rejection of the proposed
new section in its report to the Flouse in 20 I 8;

(g) A review of other comparative jurisdictions such zrs

Australia and UK reveal that private compatries zrre not
compelled to call for Annual General Meetings. Pr"rblic
companies or-r the other hand must hold aunual general
meetings and as such, the filing of annual retr-rrns with
the Registrar of cotnpanies is sufficient proof of
compliance with the law.

(iii) Comrnittee's llecommend:rtion

The Comrnittee recomtnends tl-rat the provision be rejected

(iv) Rationalc for the rcjection

, 'lhe Cornmittee was of the view that section 310 of the
Corrrpanies Act already provides for the conveuing of an Annual
General Meeting for public cotrtpanies and is sufficient to
szrfeguard the interest ol- shareholders.

3.4.7. Pronosed arnend ment to section 329( 1) of the Act
96. "( I ) Delete and surbstitute therefor the following

subsection-

94

95
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(l) 'f'he directors of zr compzrny rnay exercise a power ol'
the cornpan/ t6-

(a) zrllot sl'rares in tl-rc c()l11pzrny;

(b) grant rights to subscribe fbr or to convert any
security into shares in the colnpany, only iI'they
zrre erlrthorised to do sc'r by zr resolution of the
comp€rny.

(i) Stakeholders submissions

97. Bowmans opposed the proposed alncnclment for the following
reas o ns

(a) there is no apparent or in"rmcclizrte need to delete the
authorization fbr allotrner-rt liorn the articles of
association;

(b) Most companies formed ire Kenya, including those
that have aclopted the Model Articles of Association in
the Cornpanies Act, 2015, makc provision for allotment
by directors. 'fhis allows li>r expediency in the
management ol' the compar-ry by giving the directors
ar-rthority to issue and allot slrares as per the articles of
associatior-r without having to revcrt to the shareholders
tbr authority to issr-re and allot I'urther shares.

98. The lnstitute of Certilied Secrctarics opposed the proposed
amendrnent for the following reasons-

(a) There wilt be an internal inconsistency with section
329 (3) (b) (i) of the Act if tl-re proposed amendrnent to
seotion 329 is carriecl since soctic-rn 329(3) (b) (i) refers to
the eruthorization derived from the company's Articles of
Associatic>n;

(b) Section 329 was lifted verbatirn fi'orn section 551 of
the UK Companies Act 2006; as a lnatter of practice,
whatever apprehension that rnay arise (whether held by
the Registrar or urny other party) by retaining the
ar-rthorisation I'rorn the Articles (i." by retaining the
section as it is) can be cured by the Registrar giving
practice directior-rs which requirc thzrt a resolution of both
the members zrnd the Board be provided fbr purposes of
allotrnent
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99. The lnstitute of Certified Secretaries proposed the followir-rg:
either the arnendment be re.iected or il'it is retained, then sccti<>n
329(3) (b) (i) should be deletcd. They have also proposecl that the
words "c>nly if they are authorised to do so by a resoluti<>rr of the
cornparry" should be separate frorn paragraph (b) so that the
exlrression should apply to both paragraphs (a) and (b).

(ii) Com mittee's Observation

100. 'l'he (lomrnittee made the following observations

(a)'I'he amendment seeks to lir-nit the circumstances under
which directors of a company may allot shares in a
cornpany or convert shares of the company into sccurity
only if they are authorised to do so by a resolution of the
c () lll pany;

(b) As it is presently in the [aw, the directors of a
colllpany may exercise the powers to allot shares only if
authorized by either the Articles of Association or a
resolution of the company. The proposed amendment
would empower the directors to make allotrnents of
shares using a resolution only;

(c) The proposed amencllrlent removes the option of the
Articles of Association of a company ar-rthorizing the
zrllotment of shares;

(cl) Tl-rere is no apparent or irnr.nediate need to remove
the option of authorization fbr allotment from the ar:ticles
of association of a colrpany;

(e) The arnendment will necessitate an amendment to
section 329(3XbXi) so as to cure the internal consistency
since the provision re ['ers to authorization fio n-r the
collrpany's Articles of Association.

(iii) Comrnittee's Recommendation

I0l. The Cornrnittee recomlnencls that the anrendment be rejected
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(iv) Rationzrlc lbr rc.icction

102. l'he Conrmittee re-jected tl-re propclscd arnendmcnt lbr the
lbllowing rczrsons:

(a) 'lhe cxisting provision provides the clirectors of a
conlpany the power to allot shares in the company if
eithcr they are ar-rthorized to do so by a resolr-rtion o1'the
col-rlpany or il'the Articles ol Association of tl-re company
do so, an option which provides flexibility in the
opcrations o1' the company,

(b) T'l-re proposed arnendment renloves the option of the
Articles o[' Associzrtion of a colt-rpany authorizing the
allotrnent ol' shares and it will be a requirement lbr the
directors to reve rt to shareholders to get etuthority to issue
nr-rd zrllot further shares,

(c) 'lhere is no apparent or immecliate need to rell-love
the option ol' Articles ol' Association ol' a comlrzrny
authorizing the allotrnent of shares;

(d) '['he amendrnent will necessitato zrn zrrnendrnent to
scction 329(3)(bXi) so as to cLlrc the internzrl consistcncy
since the provision refers to ar-rthoriz-artion ['rorn the
company's Articles of Association.

3.4.8. Proposcd amenclment to section 329 (2\ of the Act

103. Deletc the words
conditions".

"and may be unconditionzrl or subject to

(i) St:r kcholders submissions

104. [Bowrnans c.rpposecl the proposed arnendrnent because the
shareholders oI'a company, as the owllcrs of thc cor-npany, are
allowed t<> clelegate any power or action to the boerrcl as well as
clirect tl-re conditions, il'any, under which shares in the company
rnay be all<>l,tccl by the board of directors. -I'his power, llowrnans
contended, cannot bc derogatecl by statllte and therelbre the
deletion is not well considered and should be strr,rck ['rorn the Bill.

(ii) Committee's Obscrvation
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105. 'l'he Cornmittee rnade tl-re following observations

(a) The amerrdrnent seeks to delete the latter part of the
provision in section 329(2) of the Act which provides that
the authorizatior:, granted by a compally to its directors to
allot shares "may be unconditional or subject to
conditions";

(b) After assessing the justification by Bowrnans, the
Committee was ol- thc view that the proposed arnendtnent
curtails the shareholders of a company in the in the
manner in whicl-r they would want the shares in the
company to be allotted;

(c) The purpose ol'subsection (l) would be clefuated if
the authorizatiorr by the shareholders does not give the
shareholders latitr-rcle to give conditions;

(d) The shareholclers o['a cornparly, as owllers of the
company, are allowed to delegate any power t<> the board
and to give their conditior-rs.

(iii) Committee's recommendation

106. -fhe Comrnittee recomrrends that the arnendrnent be rejected

(iv) Rationale for rejection

107. 'I'he Cor-nmittee rejected the proposed amendrnent for
fbllowing reasons:

(a) It curtails the shareholders of a company in the
the manner in which they would want the shares iu
company to be allotted;

the

ln
the

(b) 'lhe purrpose of subsection (l) would be def'eated iI'
tl're authorization by the shareholders does not give the
shareholders latiturde to give conditions;

(c) 'lhe shareholders ol' a cornpany, as owners
company, are allowed to delegate any power to the
and to give their conditions.

of the
board
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3.4.9. Prorrosed arncndrnents to section 6tt(2\ a).611(2) (b).
6tt(4\ (a).611(4Xb) of thc Act

108. Delete the worcl "rrinety" wherever it appezrrs zrnd substitute
therefbr the wclrcl "fil1y".

(i) Sta keholdcrs subm issions

I09. Bowmans opposed the proposed arnendrnent. 'fhe provisions
with respect to sclLlceze in and sell oLlt are a key rninority
shareholder protcction mechanisrn to prevent ma.iority
shareholders lrom oppressing rninority shareholclers in a company
in the event of a buy-out. Idcally, squeeze-out and sel[-out rights
cannot be exercised urntil er bidder holds both 90%o of the shares to
wl-rich an oft-er relzrtes, and 9Oo/o ol the voting rights carried by
tlrose shares. 'fhe zrcquisition process is only triggered il' lOo/o or
less of the minority shareholders do not wish to sell their shares to
the offeror. This ensures that the largest possible opportunity is
al'fbrded to r-ninority shareholders to sell-out.

I 10. Further, Bowmarrs incliczrted that the proposed zrmendrnent now
seeks to trigger an zrcquisitior-r i1'5Oo/o or less of the shareholders of
the shares on oflbr do not wish to sell tl-reir shares to the offeror.
'lhis vacates any rninority protections under the Companies Act.
'l'he new provisions will most likely lead to abuse of rights of
minority shareholclers zrnd would likely be challenged undcr law
as oppression. The rninority protection rights have long been
protected by the courts and these principles havc developed over
mzrny years of practicc ancl court interpretation. -I'his proposed
alnendlnent will be liable to challenge in the courts.

I I l. E,nglish, Canadian, conlrrron law and indeed rnost legal systems
in the world set a threshold at 9Oo/o and there is no justification in
reducing the level.

112. The
50o/o.

Capital Markets Authority would ob.iect to re-basing to

I13. The provisions are likely to make schernes of arrangernent and
otlrer thresholds in the law thzrt are set at 75o/o redundant_

I14. -l'l-re provisions zrre Llnworktrble and will seriously
Kenya's atlractiveness as an investment destination.

urrderrn i ne-lhis is an
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unworkable and unacceptable proposal and.should be strtrck fror-n
the Bill

I15. The Institute of Certified Secretaries opposed the amendment
since the proposal to reduce the threshold from 9Oo/o to 5Oo/o f<>r

exercise of the squeeze-in or sell-or-rt rights as the case rnay be
does not rel'lect the positiou in sonlc of the advanced jurisdictions.
Thc IrtJ has giver-r a directive for tt threshold of between 9Oo/o to
95o/o (Germany, France, Netherlancls, Belgium, Cz.ech Republic
have a threshold of 95Yr) while in the LJSA the threshclld stands at
90%o. South Al'rica also rnaintains a threshold of 9O%o.

I 16. 'I'he lrrstitute further indicated thzrt as a matter ol policy, if the
threshold is reduced it is Iikely to have very drastic consecluences
in terrns of privatization of public corlpanies in Kenya as a result
of the ease o1' squeeze-out of' minority shareholders. 'fhey
therefbre proposed that a conservative threshold be maintained at
9Oo/o.

(ii) Committee's Observation

117. 'fhe Cornmittee made the tbllowing observations:
(a) The amendments seek to reduce the percentage of

shares acquircd by an of-feror which lxay trigger
"squeeze-in and sell-or-rt" of minority shareholders from
ninety per cent to filtY Per cent;

(b) Tl-rese are substatrtive atnendments ancl should not
have been contained in rniscellaneous amendtrrents;

(c) The et'fect of the proposed atnendtnent wourld be to
rernove the rrrinority shareholder protection offered by the
requirement of a bidder to have 9Oo/o of shares;

(d) Conrparative jurisclictions in most colllmonwealth
countries and the LJK and Canada have placed their
threshold at 90o/o of shares for buy-outs;

(e) The potential of abuse in case the
amendrnent is carried will be rnost likely and
subject to litigation.

(iii) Committee's rccommendation

proposed
would be
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r ttt 'l-he Conrrnittec rcct>rnmencls that the amcr-rclr.ncrrt bc rejected

(iv) Rationalc for rc.icction

I19. 'l'he Comrnittee
tbllowing reasons:

(a) 'I-hesc

re-jectcd the proposed zrrncndrnent tbr the

zrre sr-rbstantive amendrnents zrnd shor-rld not
have been cclntained in miscellaneoLls arnenclrnents;

(b) Thc cl'I'cct ol'tho proposed amendmcr-rt would be to
remove the rninority shareholder protection of-fered by the
requirernent ol'a bidder to have 9Oo/o of shares;

(c) Cornparative .lurisdictions in most commonwealth
countries and the UI( and Canada herve placed thcir
threshold at c)Oo/o of sl-rares for buy-or-rts;

(d) The potential of abuse in
amendment is car:ried will be most
subject to litigation.

casc the proposed
likely ancl would be

3.4. 10. Prooosed :rmenctrnent s to section 615(3XaXi). 6 r s(3)
(a) (ii) . 615(4) (b) (i). 6rs(s) (a) (i). 615 (5) (a) (ii) of the Act

120. Delete the
"li tty".

word "ninety" and substitute therel<rr the word

(i) Stzrkeholdcrs submissions

I 21. Bowmans irldicatecl that sectior-rs 615(3)(a)(i), 615(3) (a) (ii),
6ls(4) (b) (i), 6ls(s) (a) (i), 6l-5 (s) (a) (ii) of the Act which arc
proposed to be amended to delete the word'.ninety" and substitute
therefbr the word "fifty" are non-existent in the Cornpar-ries Act.
Bowmans indicated that thcy have assurned that the Ilill proposed
to arnend sectior-r 615(3) (b) (i) insread of secrion 615(3) (a) (i),
section 615(3Xbxii) instead o1'615 (3) (b) (i), secrion 615 (5) (b)
(i) instead ol'615 (5) (a) (i), zind sectior-r 615 (5) (b) (ii) instead of
sectior-r 6l 5 (5) (a) (ii).

122. l:.ven if the proposecl arnendrncnts had referred
provisions, Bowrnans opposed tl-re amcndmetlts
reasons they had given in the previous amendrnents

to the correct
lbr the sar-ne
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123. The provisions are likely to make schetnes of arrangement and
other thresholds in the law that are set al 75o/o redttndant.

124. 'fhe provisions are unworkable ancl will seriously undermine
Kenya's attractiverress as an investrncnt clestination. This is an
unworkable and unacceptable proposzrl ar-rcl should be struck frorn
the Bill.

(ii) Committec's Observation

125. The Committee rnade the following observations:
(a) The proposed amendments to sections 615(3)(a)(i),

6ls(3) (a) (ii), 6rs(4) (b) (i),615(s) (a) (i),6ls (s) (a) (ii)
of the Act contained typographical errors and were llleant
to refer to sections 6 I 5(3)(bxi), 615(3)(bxii),
615(s)(bxi), and 615 (s)(bxii) ol'the Act, respectively;;

(b) 'lhe atnendments
should not have been
arneudmerrts bill'

are substantive
cor-rtained in a

in nature and
rniscellaneous

(c) 'I-he effect of the proposed amendtnents would have
been to remove the minority shareholder protection
offered by the requiretnent ol' er bidder to have 9Oo/o of
s hares ;

(d) An ernalysis of the prevailing practice rn
comparative .iurisdictions in lnost commonwealth
countries arrd the UK atrd Canada have placed their
threshold at 9oo/o of shares for buy-outs;

(e) 'fhe potential of abuse by majority shareholders to
rninority shareholders would be rnost likely be high and
would be sub.iect to litigation.

(iii) Committee's recommendation

126. The Cornrnittee recolrllllends that the atnendtnent be rejected

(iv) Rationalc for rejection
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l2'7. 'l'hc Cornrnitl.ee rcjcctecl the proltoscd arnendment lbr tlre
{bllowing reasons:

(a) The proposed ermenclmcrlts to sections (r l5(3Xa)(i),
6ls(3) (a) (ii),61s(4) (b) (i), 6ls(s) (a) (i),61s (s) (a) (ii)
of the Act contzrined typogra;lhical errors and were meant
to refer to sections 615(3Xb)(i), 6l 5(3)(b)(ii),
615(Sxb)(i), and 615 (5XbXii) ol'the Act, respectively;;

(b) The zrmendments
should not have been
arncndrnents bill:

arc substantive
contained in a

in nature and
rniscellaneous

(c) The efl'ect of the proposed amendrnents wor-rld have
been to relr-rove the rnir-roriLy sl-rareholder protection
ofl'ered by thc requircment o[' a bidder to have 90o/" <>f
shares;

(d) An anzrlysis ol the prevailir-rg practice in
comparative .iurisdictions i r-r most cornrnonwealth
countries and the UK and Canada have placed their
threshold at 9Oo/o o f shares fbr buy-or-rts;

(e) 'lhe potcntial of abuse by rna-iority shzrreholdcrs to
minority sl-rerrel-rolclers would be most likely be higl-r and
would be sub.iect to litigation.

3.4. ll. Pronosed amenclments to section 624 (3\ (c) of the Act
128. Delete and substitute therefor the following new paragraph-

"(c) it does not have rnore than twenty-tive ernployees."

(i) Sta keholdcr submissions
129. tlowmans agreed to the proposed amendment because it rnay

re l'lect the state of the econotny at present.

(ii) Committee's observation
130. 'I'he Cornmittee observed as follows-

(") The amendrnent seeks to reduce the number ol'ernployees
that a colnpally should have in order to qualify as a small
company from fifty to twenty-fivc;
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(b) The description o1' a courpany as a slnall colrlpany is
advantageor-ts to that corr-rpany since such description
entitles it to the applicatior-r of the small companies
regirne which has less onerolts l-rnancial reportir-rg and
auditing requiretncnts,

(c) 'l'he proposed aurendluent woulcl take away benefits
enloyed by small cornpanies who ernployed betweeo 26-
50 employees who will no longer qualify as small
companies il'the amendtnent is passed;

(d) The economy is undergoing a harsh periocl at the moment
and as such the amendtnent will make the operational
environment ol' srnall cornpanies ernploying 26-50
employees more difficult as they will no longer qualify
for prefbrcntial treatment urnder the srnall companies'
regirne.

(iii) Committee'srecommendation

l3l. 'I'he Comrnittee recollrtrlends that the amendment be re.iected-

(iv) Rationale for rejection

(a) 'lhe arnendrnents are substantive in nature and should not
have been contained in a miscellaneous antendtnents bill;

(b) The proposed zrmendtneut would take away benefits
enjoyed by srnall cornpanies who ernployed between 26-
50 employces who will no longer qualify as small
corrrpanies if the arner-rdtrrent is passed;

(c) 'l'he economy is urldergoirrg a harsh period at the moment
and as such the amendtnent will make the operational
environnrent of srnall companies ernploying 26-50
employees more difficult as they will no longer qualify
Ibr preferential treatment under the srnall cornpanies
regime

3.5. THE INSOLVENCY ACT (NO. 18 ()F 2015)

oscd new section 560,4. to the Act3.5. l. Prorr
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132. Insert the
560-

following new section irnmediately after section

New
Considerations for
approval to lift
moratoriurr.t-

560A. When considering whether
to grant approval under section
560, the court may in particular
take into consideration 

-
(a) the statutory purpose of the

administration;

(b) the irnpact of the approval on
the applicant particularly
whether the applicant is likely
to suff-er significant loss;

(c) the legitimate interests of the
applicant and the legitimate
interest of the creditors of the
cornpany, giving the right of
priority to the proprietary
interest of the applicant; and

(d) the conduct of the parties.

(i) Sta keholder submissions

133. The Cornmittee did not receive any views from Stakeholders
(ii) Committee's observation

(a) The arnendrnent seeks to provide factors that the courts
will take into account when considering whether to grant
approval to lift a moratorium under section 560 of the
Act.

(b) The Committee observed that the arrendrnent was
reasonable since it seeks to list factors that the courts will
use when considering whether to grant approval to lift
moratoriurn under section 560 of the Act.

(iii) Committee's recommendation

134. The Committee agrees to the proposed amendment

3.5.2. Prooosed amendment t
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135. Insert thc worcls "irrclucling ut c()ntrzrct <>('a l<lzrll or <>ther credit
or financc lacility 1i>r tl-rc bcnclit o1' tl-re c()nlpany zrnd trecessary
l'or tl-re cor-tt iu r,tztt ic'r tr ttl ztlty business tll' tl-rc ootnpauy,"
i m nred izrtc ly tr Iier thc wo rcl "c<ll.ttt'act".

(i) Stakeholtler subrnissions

l -16. 'Ihe Comn.rittcc clic[ r.rot rcccivc zrtry views ll'<tr.n Stakeholclers
(ii) Clotn nr ittec's obscrvation

137. (tt) Section (rl5 ol-tl'rc Act 1tr<>viclcs ltrr tl.rc rct'ur-tneratiorr and
expenses ol' tttt :rclrnirristratttr ol' zl c()ttlpzrlly w[-rcr-r his or her
appoir-rtment has enclccl. 'l'hc proposecl zrnr c rrclll-lc ttt to sr-rbsection
(4) seeks to incltrclc t() zIlrlor.ults payzrble irt respect of zr debt or
liability zrrising <>trt of it c()ntract a contract ol'a loan or other
crcdit <>r ['inance tacility Ior tl-re ber-relrt of the cotnpany ancl
nccessary lbr the contir-rr.retliorr t>l' auy br-tsincss ol'the company.
'l'l-ris arnendment trlls zr gap where there coulcl have been il
contrzrct ol- zr l<>arr cntcrccl into by the admir-ristrator hence it sl-rould
be a cl-rzrrgc ort trncl 1>ayablc t>ttt ol- property over which the l'ort-ner
ad trr i nistrzrtor hacl contro l i nr n.r ccl i ate [y lre lorc thc term i nation.

138. (b) 'l'hc Comrlittcc <>bscrvecl thzrt the atlenclurent was
reasonable sir-rce it fills zr gzrp where tl-rerc c<lr-rld have been a
contract o1'a loan cntcrccl irrto [-ry tl-re adn-r ir-r is trzltor hence it should
be a chargc on zrrrcl payzrblc ot-tt ol'property over which the lbrrncr
acl n-rinistrator l-rad control irnrt'rcclizttely [>elorc the tcrr-niuation.

(iii) Cotntnittcc's r-cc()InInend:rtion
l-19. l'lre Cornmittcc agrccs to thc 1tr<>posed zrtncncltuent

3.6. 't'IIt' COTJI{'[ OI' AI'I'I'AL (OIIGANISA'I'ION AND

ADMINI S'I'ITA'IION) AC'T- (NO. 28 ()F 20rs)

3.6.1. Arnenclmcnt to scctiolr26 of the Act
140. Delete and sr-rbstittrte thcrclbr the Iollowirlg new sr-tbsectiot't-

"( l) 1'he Cl<>r-rrt sherlI procecd ot.r rccess ar-rnr-rally zrs [bllows-

(a) l'r<>m thc scc<>trcl 'l'hr-rlsday belbre (ioocl Fridzry to the
[-rrst 'l-r-rcsclay trlicr thc I']aster Wcek, both dzrys ir-rclusivc,

(b) h'om thc I't Attgttst t<> the l5tl' Seprterttber, botl-r days
inc Ilrs ivc; zrncl

(c) ll'orr.r thc 2l't l)ccct.nbcr to the I3tr' Jaultat'y, both
days inc ltrs ivc. "
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(i) Stakeholcler su b rn issions

141. The Cornmitlee dicl nclt rcooive any views fiorn Stakeholclers
(ii) Committee's observtrtion

142. 'l'he Corrrrnittee made the lbllowing observations:
(a) The proposed arnendrnent seeks to an-rend the

Act to provide I'or the period during which the Court
of Appeal will be proceeding on vzrcation;

(b) '['he ar-ner-rdrrents seek to double the statutory
recess period fbr Judges of the Court oI' Appeal
from 45 clays as currently provided ['br to 90 days as
per the proposccl errnendrnent;

(c) The Jtrclges of thc Court ol Appeal zrre also
entitled to their annual leave and other leaves as per
the provisions ol' the Ernployment Act and their
terrns ol ernployrrrent witl-r the .Iudiciary;

(d) J'he anrcndrnent will lead to increased nurnber
of case backlog in the Court o{'Appeal and higher
nurnbers of pris<tncrs in -iail awaitir-rg their clay in the
Court of Appcal.

(iii) Comrnittee's recommenclation

143. 'f he Committee recommends that the arnenclment be re-fectecl

(iv) llationale for rejection

144. Th,e rzrtional for re.iectior-r ot'the amcnchnent is as fbllows-

(a) The arnendments seek to double the statutory recess
periocl fbr Judgcs of the Court o1'Appeal from 45
days as currently providecl for to 90 days as per the
proposed amcndrnent,

(b) The Judges ol the Court of Appeal are also entitled
to their annuztl leave and other leaves as per the
provisions ol- the Ernployrnent Act and their terms
o1' employment with the Jucliciary;

'lhe
case

amendment
backlog in

will lcad to increased number of
the Clor,rrt of Appeal anci l.righer

(c)
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rlulr)l)crs ()l- i)r'is()ncrs irr.iiril awaitirrg thcir cliry in tl-re
(lotrrt o[-Appcal.
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ANNEXTJRE 1

(Minutes of Committee sittings)





MINUTBS OF THE ONB HUNDRED AND TWIINTY-BIGHTH SITTING
OF THE DEPARTMBNTAL COMMITTI1B ON JUSTICE AND LEGAL
AFFAIRS I{ELD ON I'UESDAY 30'r'rr ApRIL 2'OI9 AT IO.OO A.M. IN THB
BOARDROOM ON 5III FLOOR. CONTINENTAL HOUSE. PARLIAMENT
BUILDINGS

PRESENT-

1. Hon
2. Hon
3. Hon
4. Hon
5. Hon
6. Hon
7. Hon
8. Hon
9. I{on
10. FIon

ABSENT WITH APOLOCIES-

William Cheptumo, M.P.
Beatrice Adagala, M.P.
George G. Murugara, M.P.
Jennifer Sharnal la, M.P.
John Olago Aluoch, M.P.
Japheth Mutai, M.P.
William I(. Mwamkale, M.P
Adan Ila.ji YLrssuf, M.P.
Peter Opondo Kaluma, M.P.
John M. Wanrbugu, M.P.

Alice Mr-rthoni Wahon-re, M.P.
Roselinda Soipan Tuya, M.P.
Ben Mornanyi, M.P.
Charles Giurosc, M.P.
Gladys Boss Shollei, CBS, M.P
Johana Ng'eno, M.P.
Zuleikha Hassan, M.P.
John Kiarie Waweru, M.P.
Anthony G. Kiai, M.P.

Chairperson

Vice Chairpersonl. Hon
2. Hor-r

3. Hon
4. Hon
5. Hon
6. Hon
7. Hon
8. FIon

9. Hon

IN ATTENDANCE-

COMMITTEE SECRBTATIIAT-

1. George Gazemba
2. Dennis Abisai
3. Halima I'Iussein
4. Hakeern I(imiti
5. BLidgit Moraa

Principal Clerk Assistant II
Principal Clerl< I

Clerk Assistant III
Audio Recordirrg O1fi cer
Inten-r
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MIN No. 51412019:- PRIII,IMINAIIIES

'['he mecting cor.r-rrnenced at 10. 1 5 a.r.r.r. rvith a worcl o1'pt'ayer by I Ion. .lohn Munene

Wambugu.

MIN No. 515/2019:- CONFIIi.MAI'ION OF MINUTBS OIT

PREVI()US SITTINGS

Confirrration of Minutes of the One I Iunclrcd and 'l'wenty-Fourth sitting held on

Tuesday, l6rl' April, 2019 at 2.30 p.m. in Conrnrittee l{oom '/, Main I)arliament
Buildings were confit'ured as true t'ecord o1' ploceedings and signed by the

chairperson. The confiruration was ploposecl by IIon. .lapheth Mutai and seconded

by IJon. Beatrice Adagala.

Conflrrnation o1'Minutes of the One I{undled ancl 'l-wer-rty Seventh Sitting held on

Monday, 29(l'April, 2019 at 10.00 a.nr. in Cornnrittce l{oom 9, Main Parliament

BLrilding was deferred to the next urecting

MIN No. 51612019:- MAT'TEII.S AIIISING FROM THIi
CONFIIIMATION OF THE MTNUTES

There werc not lratters arising tlont the coltflt'tnatiott of ntinutes

MIN No. 51712019:- CONSIDERATION AND ADOPTION
OF IIIiPOITT ON THE STATUTE LAW
MISCELI-,ANI'OUS AMENDMENT

BII,L, 2019 NATIONAL ASSEMBLY
llll.LS No.2l)

The Comrrittee considerecl and unanimously adoptecl its report on the Statute Law
(Miscellaneous Amendrrent) Bill, 2019 (National A.ssenrbllt Bills No.2/) after being

proposed by l"lon. Jennil'er Shantalla ancl secondecl by I Ion. Beatrice Adagala witlr
the fol lowi ng recon-urerldations-

(i) lJnder the Kenya School ol' I-arv Act (No. 20 of 2012) the Cotnmittee
would be recot.nurending to the I-louse to re.iect all the proposcd

antenclrents to the Act mainly trecaLrse thc arleudtnents wete substalttive

ancl could uot bc el'fected throtrgh rniscellaneotts atnetrdluents.

(ii) Unclel the Legal Education Act No. 27 ol'2012, the Conrmittee rvould be
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recolnmcnding to the Flouse to reject all the proposed amendments to the
Act mainly because the amendments were substantive in nature and could
not be el'fected through rniscellaneous amendments.

(iii) Under the Kenya Law Reform Commission Acr (No. 19 of 2013) the
cornmittee rejected proposed amendrnents to Section 8(lXb) on grounds
that the proposed arnendr.nent was substantive and this warranted
comprehensive review of the Act. The committee however agreed to
proposed amerrdments to secrion 8( I )(c), 8(4) and I I (9) of the Act.

(iv) Under the companies Act, 2015 (No. 17 ot20ls) the comrnittee rejected
proposed amendments to section 9(1)(a) as the arnendments were
substantive and would raise legal issues if enacted. fhe amendments if
passed would also require arneudments to other statutes.

The Committee agreed to tl-re proposed amendments to section 93(1),
proposed new section 93(A) and 93(8) of the Act but rejected pr.oposed
atnendrnents to section 93(2). -l'he cornnrittee also re.jeoted the proposecl
ir.rtrocltrotion ol'ncw scotion 275 Ato the Aot ou grouncls that the amendrnents
were sttbstantive ancl coulcl tiot bc efI'ectecl through statute law (miscellaneous)
amendrnents al-noltg otltel reasorts.

Tlre conrmittee le.jcotccl prol'loscd intlocluotior.r tt1' uew sections 329(1) and
329(2).'l'hc Cornmittce also re.jeoted ploposecl amcnchrents to section 6ll(2)
(a),611(2) (t), 6ll(4) (a),611(4Xb) 6ls(3)(a)(i), (,15(3) (a) (ii), 6ls(4)(b) (i),
6i5(5) (a) (i),6i5 (5) (a) (ii) oi'thc Act on grounds thar the eunenclments wele
sttbstarrtive and coulcl not bc eI'fboted thlough statute lerw (rniscellaneous)
amendr.nents ar.nong othel reasons. l'hc Committee however agreed to pr.oposed
arrrcnclrncnts to scction 624 (3) (c) o{'thc Act.

(u) Ur-rderthe The Insolvency Act (No. l8 of 20I5), tl.re Cor.nmittee agreedto the
insertion of ncw claLrsc 5(r0(A) and 6l 5(4).

(vi) under the court of Appeal (organisation ancl administration) Act (No. 28
of 2015) the Committce rc.jectecl the proposecl arnendments to section 26 of the
Act as they were not tcnablc at a timc when backlog ol'cases in courts was an
issue of grcat conccl'Il.

MIN No.5l8l20l9:- ANY OTHER BUSINESS

Under this agenda item, the tbllowing business was transacted-
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(i) The Corrmittee ciiscr-rssecl thc state of al irs in the coul-)try regarding

corruption and lesolvecl to rrect agencies involved irr the fight against

corruption on a two day retreat. 'fhe Conrmittee would lrowever still meet

the Chairperson of llthics and Arrti-Corruptiot-r Comurissiotr and the

Director of Public Prosccutious to discuss investigation and prosecution of
cases prior to the letreat. 'l'hc nreeting with the two lrad been scheduled for

30,l,Apr.il, 2019 bLrt was postpoued at their behest as they were out of the

country on official duty.

(ii) I'he Contmittee interacted with a teanl l'r'orn the Commission on

Adrninistrative Justice (OmbLrdsnran) of the Republic of Botswana led by

Mr. Augustine N. Mal<gonatsotihe the Commission's chairperson. The

teapr was on a benchmalking visit of l(enya and the meeting discussed as

[ollows-

a) In Botswana, the Courntission on Aclministrative Jrrstice was al-]

agency under a Ministry while irr l(enya, the Cornmissiotl was an

independent body establishecl by the Cor-rstitution of Kenya;

b) Inadequate br-rclgetary resollrces was an issue to both the

Commissions on Adnrinistrative Justice in I(errya and Botswana;

c) Wher.eas the Kenyan Coprmissiop on Administrative .lustice had a

right to access inl'orlratiott while investigating lllatters, the

Comtnissiotr o1'Botswana did rrot liave this right;

cl) "I'he Comnissiop on Adurinistrative Justice of Botswana cited

fl.ustration by Parliapent inactiorr on its reports thereby damaging

relations

MIN No. 5l4l20l9t- ANY OTI{ER I]USINBSS

'lhere being no other business to transact, the rneeting was adjourned at ten uiulttes

past one in the aftet'noo until a date ancl titrrc to be aclvised

Signed
Chairperson

4

f)ate.... 2, clg...tt,\....





l

I



MINUTES OF THE ONIT I,I UNDRED AND TWENTY-SEVENTH SII'TING
OF THB DBPARTMENI'AL COMMITTEE ON JUSTICE AND LEGAL
AFF'AIRS HELD ON MONDAY 291il APRIL 2OI9 AT I1.OO A.M. IN THE
BOARDROOM ON 2NI) FLOOR. CONTINBNTAL HOUSE. PARLIAMENT
BUILDINGS

PRESENT-

1. I'lon
2. I-lon

3. Hon
4. LIon
5. I-lon

ABSENT WITH APOLOGIES-

William Cheptumo, M.P.
Beatrice Adagala, M.P.
Gcorge G. Mr:rugara, M.P
Jennifer Shamalla, M.P.
Ar-rthony G. Kiai, M.P.

Alice Muthoni Wahome, M.P.
Peter Opondo Kalunra, M.P.
John M. Warnbugu, M.P.
I{oselinda Soipan'l-uya, M.P.
Ben Momanyi, M.P.
Charles Cirnose, M.[).
Gladys Boss Shollei, CBS, M.P
Johana Ng'eno, M.P.
Zuleikha I-Iassan, M . P.

John I(iarie Waweru. M.P.
John Olago Aluoch, M.P.
Japheth Mutai, M.P.
William K. Mwamkale, M.P.
Adan HajiYussuf, M.P.

Chairperson

Vice Chnirpersonl. Hon
2. [-lon

3. I Ion
4. I Ion
5. I-lon

6. IIon
7. I'lon
B. Hon
9. Hon
10.llon
11.llon
l2. FIon

13.FIon

l4.l-lon

IN ATTENDANCE-

COMMITTEE SECRETAITIAT-

L George Gazemba
2. Dcnnis Abisai
3. Salem Lorot
4. t'lalima I'lussein
5. I-laheem Kirniti

Principal Clerk Assistant II
Principal Clerk I
Legal Counsel ll
Clelk Assistant lll
Audio Recording Offlcer'
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6. Briclgit Mot'aa

7. Brian Wichabe

Inte rn

Intern

MIN No. 509/20192- PRELIMINARIES

The nreeting cotttntenced at ll.l5 a.nl. wlth a wot'cl o1'player by Hon. l]eatrice

Adagala.

MIN No. 51012019:- CONFIII.MATTON OF MINUTBS OF

PII.BVIO US SITTINGS

Confirmation ol'Minr-rtes of the One Ilundred artcl 'lwenty-Fourth sitting held on

Tuesday, l6'r'April,2019 at 2.30 p.m. in Committee Room T, Main Parliarnent

BLrildings was cleferrccl to the next nrceting. 'l'his hacl to happen because save fbr thc

Chairper.son, all the other Menrbers who attertdecl thc rnceting were not present to

propose and scconcJ tlte nlinutes fbr acloption.

Minr-rtes o1'the One IIr-rr-rclrecl and 1'wenty Sixth Sitting held on Thursday, 25'l'April,

2Ol9 at 10.00 a.rn. in Conlrittee Room 9, Main Parliarrent Building were confirmed

as true record of ploceeclings and signed by the chairpet'son. T'he confirmation was

proposecl by FIon. Ccorge Murugara and secouded by IIon. Beatrice Adagala'

MIN No. 511/2019:- MATTERS AIIISTNG FII.OM THE
CONFIIIMATION OF TTIB MTNUTES

lhere were not ulattct's arising fi'oni confirlltzrtiou ol'tlte nlitlutes

MIN No. 51212019:- CONSIDERATIO N OF THE STATUTE
LAW (MISCELLANEOUS
AMBNDMBNT )B ILL. 2OI9 (NATIONAL

ASSEMBL Y IIILLS No.2l)

The Comnittee copsiclcrecl the Stalute Law (Miscellaneotts Amendnent) Bill, 2019

as fbllows-

(i) Under. thc Kenyir school of Law Act (No. 20 of 2012) the committee

wor-rld be ;ecorrurending to the I Iouse to re.lect all the ploposed

a;nenckncnts to the Act mairrly because the atlendtnents were substantive

ancl coulcl not be effectecl through ntiscellaneotts atlrendments. Thc

Corrniittee also notecl that the amendurent i1' cat'ried would necessitate
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amendment of other statutes. It was the Cornrnittee's desire that a task
force appointed by the Attorney-General to recomrnend relorms in the
legal education sector llnalizes its report which would form the basis of
comprehensive legislative review.

(ii) Under the Legal Bducation Act No. 27 of 2012, the Comrnittee would be
recommending to the Flouse to reject all the proposed amendments to the
Act mainly because the amendrnents were substantive in nature and could
not be effected thlough rriscellaneous amendments. It was the
Committee's wish that a task {brce appointed by the Attorney-General to
recourmend reforms in the legal education sector finalizes its report which
woLrld form the basis of comprehensive Iegislative review.

(iii) Under the Kenya Law Reform Commission Act (No. 19 of 2013) the
Contmittee re.iected proposed amendments to Section 8(lXb) on grounds
that the proposed arrerrdment was substantive and this warranted
comprehensive review of the Act. 'fhe Committee however. agreed to
proposed amendrnents to section 8(l)(c), 8(4) and I l(9) of the Act.

'fhe comrnittee also observed that the council of Legal Edr,rcation and the
Kenya School of Law opposed the arrendment.

(iv) Undel the Companies Act, 2015 (No. 17 of 2015) the committee rejected
proposed amendments to seotion 9(I)(a) as the amendments were
substantive and would raise legal issues if enacted. 'lhe amendrnents if
passed would also require amendments to other statLltes.

The Committee agreed to the proposed amendments to section 93(l),
proposed new section 93(A) and 93(tl) of the Act but rejected pLoposed
amendments to section 93(2) on grounds that scction I05 ol'the Cornpanies
Act provides that the register ol'rlembels o1' a cor.npany is evidence of the
lnatters requiled ol authorised to be included in it and thcre{brc having all the
neccssal'y infbrmation, including clate of ccssation of rnerrrbelship, is important.

-l-he 
Corr-rnrittee le.jected thc proposed introcluction olncrv scction 275 Ato the

Act on grounds that scction 310 o{'the Companics Act alrcady provides forthe
convening of an Aunual (ieneral Mceting lbl publio courpanies and is sufficient
to safbguarcl the iuterest olshareholclers.
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'l'he Conrrnittec lc.icctcd ltloltosccl irrtrocluction o['t.tcu' scction 329(1) bccattsc

thc existing provision grant tlte clircctors ol'a cotltpatry tltc pou,er to allol shales

ip tlre conrpany il'cithcr thet, at'c atrlholiz,ecl to do so ll1' a rcsolution o1 tlre

colnpan)/ or il-thc Alticlcs ol'Association ol'thc compauy clo so. att option rvhich

ltroviclcs llexibiliry irr tltc olterations ol'tlrc coml)any. Iurthcrtuttre. therc rvas t.to

apl)al'eut or irurnccliatc ncccl 1o rcnrovc thc optitrt olArticlcs ol'Association ol'a

coulpauy authoriz-ing thc allotnrcnt o{'shares. In adclition. the arttcttdtncnt rvotrlcl

lucccssitatc an antcttclntcrtt to scction 329(3XbXi) so as to cttle thc irlternal

consistelcy sincc thc ltlovision lel'cls to authorization fi'ttrrt the contpally's
Articles ol' Association.

'l'lre Coprrnittec rc.jcctcrl the intlocluctiou oI'ner.l,seotion 329(2) becattsc it rvoulcl

cultail thc shalclrolclcl's ol'tr cotllllatrf irt thc itl thc Illzrtrtlcr in rvhich thcy rvotrld

rvant thc sharcs in thc cortrltany,to bc allottccl. Iirtrthct'tt.tot'e. shareholclcrs of'a
colnl)any. as Owttct's ol'thc contpally. al'e allowccl to tlclcgatc auy ptlu'cr to thc

boarcl and to givc thcil conditiorts.

'l'hc Cotln.rittee lc.icctcd ltloposccl ameuclttrctrts Io section 6ll(2) (a), 6l l(2) (b),

6ll(4) (a), (rll(a)(b) of'tlrc Act bccausc the anrcnclrrrents wcrc substantive atld

tlte cll'ect ol thc arncnclrnents rvould tre to renrttve thc ntinority shatcholclcr

plotoction ollcletl by thc lequilcmcnt o1' a biclclcl to hzrve 90oh ol' sharcs.

.lurisclictions in urost coutnt on\\,cil lth countries hatl placctl theil tltresholcl zrt 90o/o

ol'sharcs lilr buy-oLrts.'l'hc potcntial o1'abusc in oase thc proirosed atttctrcltttcl.tt

is carriecl rvill bc nrost lil<cly aucl r,votrlcl be sub.icct to litigation'

'l.hc Comnrittcc rc.icctcrl the ltroltosecl amenclmcnts to section (r 15(3)(a)(i).

6ls(3) (a) (ii).615(4) (b) (i).61s(5) (a) (i).(r1.5 (5) (a) (ii) o['the Act becattsc

thcy rvcre crroucor.ls as tlrcy lclcrlecl to lrlovisiotts not cxisting in the Contllanies

Act. llven if the antcnclnrcr.rts lcl'clled tcl thc corrcct provisions in the conrl;anies

Act. cont parativc .iu t'istlict ions in nrr>st conllronwcaltlt ootttrtlies ancl the LJI( ancl

Canacla placecl thcil thrcsholcl at 90%o of'sharcs lbr buy-otrts. -l'he Conrrtrittcc

horvever agreed to proltoserl autendrlteuts lo scction 624 (3) (c) o1'the Act.

(r,) Unclcr thc The Insolvency Act (No. l8 of 2015), thc Conrmittee aglscd to the

inscltiorr of neu,clausc 5(r0(A) and 615(4).

(vi) [.Jnclcr thc Court of Apgreal (Organisation antl admirtistration) Act (No. 28

of 2015) the Conrurittcc rc.iectc(l the proposccl arnen(htlcttt to scctiolr 2(l of the

Act. Whilc rc.iccting thc ltloposecl autenchnents, the Conrtnittce obset'r,ccl that the

alncll(lutcnt sought to dcluble thc statr,rtor'y,recess lreriotl Ibr'.ltrclges o['the Cotlrt

of'Appcal ll'onr 45 cla1,s to 90 rlays u4riclr rvas urrtcnatrlc in vierv o['huge backlog

oI cases in courts. J'hc Cornmittcc also obscrvc<l tl.rtrl .ltrcl-9cs ol the Coult ol

Appeal arc also cntitlecl to tlrcil anrrual lcavc ancl otller lcaves as lter tllc
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provisions of the Ernployment Act and their terms of employment with the
Judiciary.

MIN No. 51312019:- ADJOURNMBNT

There being no other business to transact, the rneeting was adjourned at fifteen
minutes past one in the afternoon until, 30th April, 2Ol9 at 10.00 a.rn. at a venue to
be advised.

Signed.... .

Chairperson

Date o €-(
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MINUTES OF THE ONB HUNDRED AND TWENTY-SIXTH SITTING OF
THE DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL
AFFAIRS HELD ON THURSDAY 25l'rr APRIL 2019 AT 10.00 A.M. rN
COMMITTEE ROOM 9 MAIN PARLIAMENT BUILDING

PIIESENT-

l. Hon
2. Hon
3. Hon
4. Hon
5. Hon
6. Hon
7. Hon
8. Hon
9. Hon

ABSENT WITH APOLOGIES-

William Cheptumo, M.P.
John Olago Aluoch, M.P.
Beatrice Adagala, M.P.
Anthony G. Kiai, M.P.
Japheth Mutai, M.P.
William K. Mwamkale, M.P
George G. Murugara, M.P.
Adan HajiYussuf, M.P.
Jennifer Shamalla, M.P.

Alice Muthoni Wahome, M.P.
Peter Opondo Kaluma, M.P.
John M. Wambugu, M.P.
Roselinda Soipan Tuya, M.P.
Ben Momanyi, M.P.
Charles Gimose, M.P.
Gladys Boss Shollei, CBS, M.P
Johana Ng'eno, M.P.
Zuleikha Hassan, M.P.
John Kiarie Waweru, M.P.

Chairperson

Vice Chairperson1. Hon
2. Hon
3. Hon
4. Hon
5. Hon
6. Hon
7. Hon
8. Hon
9. Hon
10.Hon

IN ATTENDANCE-

COMMITTEE SECRETARIAT-

1. George Gazemba
2. Llalilma Hussein
3. Merlene Ayiro
4. Salern Lorot
5. Mr. Joseph Okongo
6. Mr. Flakeem Kimiti

Principal Clerk Assistant II
Clerk Assistant II
LegalCounsel I
Legal Counsel III
Media Officer
Audio Recording Officer
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7. Bridgit Moraa
8. Moharned Al'fcy

Intelr.r

Inteln

MIN No. 50312019:- PRIiLIMINAII.IBS

'['he meetitrg collllcl'lced at 10.15 a.nr. witlr a word ol'prayer by Llorr. George

Mulugala.

MIN No. 50412019:- CONFIIIMA'I'tON OF MINUTES OF
PRBVIOUS SI'T'TING

Colfirrration o1'Minutes of, thc One I-lLrndred and I'wenty-Fotrrth sitting held on

1'rresclay, l6tl'April,2019 at 2.30 1l.rr. itt Committee Roorll 7, Main Parliament

IlLrilclings was cleferred to tlie next nrccting. -l'his had to happen because save fblthe
Chairpcrsol, all the other Merrbers u,ho attencled the nreeting wel'c uot presellt to

propose ancl second tlte tninutcs 1'or acloptiotl.

Mingtes olthe Ope llLurcL'ed ancl-[-wcnty Filih Sitting helcl on'luesday,23''rApril,
2Ol9 al10.00 a.rn. in Contrrittec Room 9,, Mairr Parliament Building wel'e confirnled

as trlte record of proceedings and signed by the chairperson. l'he confirtlatiotl was

proposed by l{on. Geot'ge Mut'r,tgat'a and scconded by Ilon. Adan IIa.ii Yusuf.

MIN No. 50512019:- MATTBIIS ARISING FROM THE
CONFIII. MATION OF TI{E MINUTBS

l-hele were not l-I1atters arising tiorl the cotll'trt.natioll of the uinlttes

MIN No. 506/2019:- CONSIDERATIO N OF THE STATUTE
LAW MISCBLLANEOUS
AMBNDMBNT) BILL.2OI9 (NA TIONAL

I-Y BILLS No.2l)

(

ASSEMB

-fhe Coprnrittee corrsideled the Statute Law (Miscellaneotts Arttenclt.tletrt) Bill, 20l9
as lbllows-

(i) Under rhe Kenya School of Lnw Act (No. 20 of 2012) the Conrtnittee

woulcl be lecor.nmencling to the I'louse to reject all the ploposed

arlendments to thc Act nrainly bccause the amcndntettts rl'ere substantive

in nature and there u,as nccd for compt'ehensive t'eview ol'the stattrte. In

fact the Committee hacl becn in the past been infbrmed that the Attorney-

?



General had constituted a task ibrce to unclertal<e comprehensive review of
the statute and the Committee was of the view that comprehensive
amendrnents be undertaken based on the report of the report of the task

fbrce.

(ii) Under the Legal Education Act No. 27 of 2012, the Cornmittee would be

recomrnending to the House to leject all the ploposed amendments to the

Act rnainly because the amendments were substantive in nature and there

was need for cornprehensive review of the statute. In fact the Attorney-
General l-rad constituted a task lbrce to undertal<e comprehensive review ol'
the statutc and the Committee was of the view that complehensive
amendments be undertaken based on the report of the report of the task
lorce.

(iii) Under the Kenya Law Reform Commission Act (No. 19 of 2013) the

Committee lejected proposed amendments to Section B(1Xb) on gt'ounds

that the proposed alnendr.nent was substantivc ar-rd there was need Ibr
comprehensive review of'the Act. 'fhe Comurittee howevet' agt'eed to
proposed amendrnents to section 8(l)(c), 8(4) and ll(9) of the Act.

(iv) Undel the Companies Act, 2015 (No. l7 of 2015) the Committee rejected
proposed arnendments to section 9(l)(a) as the atnendments were
substantive and also posed legal issues if enacted. The amendments if
passed would also lequirc arnendments to other statutes.

The Committee agrced to the proposed amcndments to section 93(l),
ploposed new section 93(A) and 93(8) of the Act but rejected proposed

amendments to section 93(2) on grounds that section 105 of the Conrpanics

Act provicles that tlrc legistel ol rnernbcrs of a company is evidence of the
mattel's reclr"rired or autholisccl to be incluclod in it ancl therelbre having all tl-re

luecessary inlbmtation. inclucling tlate of cessation of membership, is irnportant.

'l'he Cornmittec rcjcctccl the proposecl introcluctiou o1'ncw section 275 A to thc
Act on grouncls that secticln 310 of'the Conipanics Act already provides for the
oonvening of an Annual Gencral Meeting fbr pLrblic conrpanics and is suf'flcient

to safbguald thc intercst ofshareholdcrs.

'l'he Cornmittee le.jeotocl proposecl ir.rtroduction oI'new section 329(1) because

the cxisting provision grant tl.re directors of a company the power to allot shares

in the company if'eithcl thcy are autholized to clo so by a resolution of the

3



cornpany or il'thc Articles of'Association ol'thc conrpany clo so. an option whiclt
ploviclcs f)cxibilitl in thc olrerations ol' tlrc conrlrany. l-lrc Cornrrrittcc also

rc.icctecl thc ir.rtroduction ol-nov scclion 329(2) bccausc it rvoulcl cultail tltc
shaleholclels o1'a conrpanl, in tltc in tltc nranncl in q,hich thcl, u,ould u,artt thc
sharcs in thc conrpany to bc allottccl.

'l'he Conrmittce rc.jectcd pxlposed arr.rcnchncnls to section 611(2) (a).61 l(2) (t ).
6ll(4) (a). (rll( )(b) ol'tlrc Act lrccausc the amcnclmeuts \\,erc subslantivc an(l

thc elicot ol'thc amcnch.ucrrts u,otrlcl bc [o rcnrove the nrinolity sharcholdcr'
plotection olltlecl b1, the lccluircrnenl of'a lriclclcl to havc 90% of sharcs.

.lurisdictions ir.r n'rost coulnol'l\ /ealth countrics hacl placccl their thrcsholcl trL 90oh

o1' shares lbr bttl'-ss1s.

'l'lre Conrnrittcc le.icctcd thc lrroposed arncnrlnrcnts to scction (;15(3)(aXi).

6ls(3) (a) (ii). (rl5(a) (b) (i).61.5(.5) (a) (i), (rl5 (5) (a) (ii) ol'thc Act bccausc
thcy wcrc crroncous as thcy rc f'ellcd to provisiorrs rrot cxistine in thc Corttpanics
Act. l:vcn il'thc anrenclmcnts lcltlrccl to the colrccl provisions in thc corttlranics
Act. cornparativc .iu risclictions in nrost colnuronu,caltlr couutrics ancl thc t,lK ancl

Clanacla ltlacccl thcil tlrlesholtl at t)\o/o ol'shalcs lor bu;,-en1s. 
-l-lrc Conrnrittce

howcvcr agleed to ploposcd:rrlentlmen{s to sectiorr 624 (3) (c) ol'thc Act.

(v) [Jnder thc The Insolvcrrcy Act (No. l8 of 2015)., the (]ommittee agreecl to tltc
iusertion ol'neu, clausc 560(z\) and 615(4).

(vi) [Jndcr thc Corrrt of Appeal (Organisation antl administrntion) Act (No. 28

of 20 l5) thc Cornnrittcc leicctccl the ploposccl arlcndrlent to section 2(r ol'thc
Act on grounds that inclcasing thc reccss peliocl lbl Coult o['Appeal .luclgcs at a

tirne u,hcn lhcLc u,as selious backlog ol'cases rvas untcnablc.

MIN No. 50712019:- ANY OTHEII BUSINBSS

In view o1'the fact that Comntittces were lequired to table tl-reir reports on the Statute
I-aw (Miscellaneous Amendnrent) Ilill, 2019 lty'l'uesclay, 30tr'April, 2019, the

Corrmittee resolved to meet on Monday, 29'l' April, 20lL) at I L00 a.m. to consider
and adopt its leport lbr tabling on'l'uesday, 30'r'Aplil, 2019 at 2.30 p.nr.

MIN No. 50812019:- AD.IOURNMBNT

-[here being no other business to trausact, the nreeting was ad-jourrred at flve l]-rinutes

past one in the alternoon until,, 29rl'Aplil, 2019 a|9.00 a.nr. at a venue to be advised.
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Signetl..

Date

Chairperson

C{ I(
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ANNEXURE 2
(Copy of newspaper advertisement of
1Oth April, 2019 inviting the public to

submit memoranda on the Bill)
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\C '- t tr s"T t CG-C-
wEDNEsDAy, apnrLio. )br's rh" Siifidiid 3'

NATIONAL ASSEMBTY
TWEUTH PARLIAMENT - THIRD SESSION

r lhc matler of Gottsldcrauon by the National Assemblv of the Statue law(Mrscelaneous Amendmgnt] Blll (National Assembly Aill t{o. 2t of 20t9}

REPUBLIC OF KEl{YA

. I l8(l)(b) ot the Consttrutio n provider th.t, ',trridment sho locilitote
in the legblotive ond other business ol tudioment

puuk porlcipotion ond
ond iE Committeesl lte NationalAssembv StandinS Order t27(l) provides lhat,

committedsho focilitate pu b li c po,tkipatioa o n d
the grblk when the Co,rnk4ee mdtr'es i6 Epd to he House'

14. .nl ShippinS Act 2oO9 (No. 4 o, 2oO9)

ihe Wldlife Conve6ation.rld M .nitement Ad, 2Ot5 (No.47 ol20tr)

'lhe Deponmentol CommitEe to which o Bi b
sholl toke into oc.ount vieqs ond ,e.oamendotions

MICHAET R. SIALAI, EAS
CTENK O'TflE NANONAL ASSEfftrIlY

St&sacfltr*e1
Ad Center

Open Weeldays 8.00am - 5.00pm

G Sf.iu. L.r{ (Mlrcelh;.our An,.rd,n nt} Alll, 20t9 ,ael6 to m.k€ v.rious amendmonts to therurc., wnr€h 15 rn keepint with the pra.tice of maling v.riou, omendmentr that do not merit thepubliotion ol scp.r.te Sills and (onsofid.tin8 rhem int;one Bilt:

! Bill has und€r8one fiIst R..din8 .nd pursuant to the p.ovirions ol St.ndinq Order I 27 a I ) oltherron.t Assembt, SrandinS ord.E which provides that,;o Ei hoving been ioi i iii-tiiu ,n"ttnd committed to,the rctevont Depofin;tot commiuei; rt 
" 
p,"l"ria-"."iii""t iJ'r"ii"l, *,ts.rllamenr srrno commrttcd to lhe tollo{,in8 Deparlmenlal Committce, ol the t{ational As.embv:_

a_

9.

rllowin8 publi( psrticipation .nd (onslrer.tion by the,espective Committe€l the Ocprrtm.nt lommlttic on JusttcG,lnd t 8!t Afl.tr, ,h.lt th;*"rro i"*olia"l" rf," ,op"i" .rir,[;"i*o,*rmrleer and compttc one repori to the House on the s.id Ai .

,uant-ro the provisions ot 
^,ljct. 

8(t) (b) ot the Consritution and StandinS order |ZTG), the1m[ee lnyrter m.mDe6 ot th. publx to ,ubmft represcntrtions they may hive on ttre riii Aitt.
re representaiions may be to,warded ro rhe €t.rk oi tt c xrUon"t Ls.niUt, ;;. ;;;;4r-)loo. Nrlrobl; h.nd-detivered ro rhe omco of rhc ct:rk mrtn parliamiii-di,lrarie" N.i]oH,

mailed to ct.d.opulam.nlro.ke, to be ,e..ived ""ti.i.i u.. il"ri.i, iil;;Ti,'i;;, 
"rI Pm.

REPUBTIC OF KENYA

TWETFTH PARIIAMENT
THE SENATE

SESSIONAT COMMITTEE ON COUNIY PUBTIC
ACCOUNTS AND TNVESTMENIS

Pursuant. to the provisions of Articles 96 (j) and Z2g (7\ and (B) of the
Constitution andstanding order 220 o, the senate Standini firaeri, inix"rcis"
or rrs mandate ot oversitht over county public accounts a;d investments, lhe
se_nate Sessional committee on couniy public Accounts una inr"riment,
informs and invites rhe chief Executives ;f tt 

" "ntltiui 
liit"Jin tt 

"'i.il"auf"below of the sittings for the months of eprif ana f,rfay,1oib.

Thursday, 166 May, 20l9

Friday, l7'h May, 2ot 9

Monday, 206 May, 2019

Iuesday, 2lr May, 2Ol9

Wednesday,22.d May,20l9
Thursday,23d May.2ol9
Monday, 276 May,20t9
Tuesday, 286 May,20t9
Wednesday, 29th May, 20l9
Ihursday 3o! May,2Ol9 9.3oam

NOTES:

I . All County Executiv€s are requested to submit written ,esponses (in hard
and soft copy) and all supporting documents to the specihc issues raised
In the Auditor Ceneral,s Report on Financial Operations of the respective
Lounty txecutive tor the Financial year 2ot7/2,rc to the r;levant
Auditor-ceneral, Regional Hub Offices and to ttre omce ot'it e ctlrt ot
the Senate, First Floor, Main parliament Buildings, *itf,i" tt 

" 
iin "ii*,communicated in our previous letters; and

2. Meelings will be held in Committee Room 5, First Floor, Main parliament
Buildings, Nairobi or such other venue as shall be .orn*rni.ut"J.

DAYI DATE TIME ENTITY

9.3Oam Embu County Excutive

9.3Oam Lamu County Executive

9.30am Nairobi County Executive

9.3Oam

9.3Oam

9.3Oam

Kiambu Coun Executive

Waiir County Executive

MiSori County Executive

9.3Oam Homabay County Executive

Thursday, 256 April, 20t9
Friday, 266 April, 20l9
Monday, 29s & Tuesday, iO6 April,
20t9

Thursday, 2d May, 20t9
Friday, 3'. May, 2Ol9

Tuesday, 146 May, 20l9
Wednesday, 156 May, 2Ol9

Monday, 136 May,2019

Kisii County Executive9.3Oam

9.3Oam

Murangd County Executive

Taita- Taveta County
Executive

9.3Oam

9.3Oam Tana River County Executive

9.5Oam Meru County Executive

9.lOam lsiolo Co unty Executive

9.3Oam Tulkana Cou nty Executive

9.3Oam Kirinyaga County Executive

Mombasa County Executive9.3Oam

9.3Oam West Pokot Cou nty Executive

Kilifi County Executive

CONSIDERA
TINANCIA

ON OF THE REPORT OF THE AUDTIOR. GENER
L SIAIEMENIS TOR THE FINANCIAL YEAR 2OT

AL ON THE
7/20t8

CLERl( OF THE SENATE/ SECRETARY,
PARLIAMENTARY SENVICE COMMtSStON.

n€l.vant Comlllltte€
1992. 9 ol 1992

Acl lo b. .m.nd.d
Dirtrict.nd P.ovincet

20lo o.4 ol2olAlcoholic Drink Connol

20t2 50 ol2OlIhe Prev.ntion of Terorilm

inisr,ation and
N.tional Sc(u,ity

r7 oI20rs20t 5
2015 l8 ol20l5

Thc Corr.t
28 ol 2015

Appea (o and lniAdn atistrr8.nirltion (N

r

trlw Reform Commirrion 20t3 o. t9 ol2ot3Xe

Edu..tion 2012 27 ot 2ol
S(hool ol t w 20t7 o 26 ol20lThe

lustice .nd LcSel
Atliifr

20t l 15 ol20l5l1ic Value Addld T.x

l8 ol20l
2005

entItc Public Finrn<e

The Midolio.nc. l9 ol
2012

fin.oce and National
PlanninS

rhe Tou.ism A.t 2Ol t (No. 28 o{ 20t t) Sports, Culturc aod
Tourism

nsport, Publi( Works
and Houri

Nalural Resourcei



T

I
I
I
I



I

ANNEXURE 3

)

l

lr
l

.t,

I (Memoranda received from the public)

l

rl
i

a,
l





ElsowMAr{rtD\
le

COULSON HARN EY LLP
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The Office of the Clerk of lhe Nolionol Assembly
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P. O. Box 4 1842 - 00100
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CLEF.i('S OF'FICi:

CONFIDENTIAL

vio hond delivery ond emoll

Deor Sirs

REVIEW OF IHE SIAIUTE LAW (MISCEU-ANEOUS AMENDMENTS) Bltl 2019

We refer to lhe Siolute Low lMiscelloneous Amendments) Bill 2019 (the BilU which seeks to omend severol

pieces of Kenyon legislolion.

We hove conducted o review of lhe Bill, specificolly, the omendmenls it proposes to moke lo lhe following

legislolion:

l. lhe Componies Act 2015;

2. the Volue Added Tox Act (No. 5 of 2013);

3. lhe Alcoholic Drinks Control Act (No.4 of 2010);

4. lhe Wildlife Conservotion ond Monogemenl Acl [no. 47 ol20l3li

5. the Microfinsnce Act (No. l9 of 2006J; oncj

6. the Public Finonce Monogement Acl (No. l8 of 2012)

Our review is enclosed wilh this leller os Annexure I . We oppreciole lhe opporlunily lo voice our opinions

ond commenls regording lhe obove legislotion ond we look forword to furlher discussions on lhe some.

Pleose conlocl lhe underslgned if you hove ony queries on lhe some. "'"" -'" '' 
I " ur t'\ 7--e-utr 

T4l/
Yours foi*rlhfully ']-. y-'L-l)-ti

Pa ncr3R] 5l A Herney l JSP Coul.on I JW (arnni, lKCMichira IJN Svckci I AG Niage l CX

Sr"i'6mondr lTa trwans; ir\Nt'lutli"l I M n,,ntr I J Mbu' I DO lndokhomil VS shah I CL Kuvo I Dlr

l(FI.IYA SOUIH AFRICA IANZANIA IJGANDA
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ANNEXURE'I

THE STATUTE LAW (MISCEII.ANEOUS AMENDMENTS) BILL 20I9

The Stoiute Low {Arnendmenl) Eill 2019 ithe Bill) proposes moke onnendments to vorious sloiules os follows

I Seclion 9 (l ) to) Definiiicn of plivoie

'co".pony-
l' For'he purposes oF lhis Ac;. o ccmpoiy s o

orivole compony if - (o) its oriicles -

(il reslricl o nnernber's iight to

lronsier shores:

{ii) limil rhe .umber cf ,Tembers io

flfty; ond

(lil) prohibit invitcticns to ihe public

!o subscribe for shores or

debentures of lhe compony

For lhe curposes of lhis Act, o compony is o

privole compcny if (o) its oriicles -

{i) restrici o merncer's rlghi io lrcnsfer

shores:

{ii) Iimil the number of members lo

fitly:

iiii) prohlbii invlloiions to ihe public 10

subscribe fc' shores or debenlures

oi ihe comoony; ond

ilu) requires i.e conseni cf oli

members to odd o new rnembe,.

Contentious

Ihe procosed new extension to the definition

of o privole compony is unccnventioncl onc

imoroc lic ol.

The cnus tor the derer.ninotion ci lhe iype oi

consent lordinor-v, specicl or unorrirnous)

requi.ed 'o ei:ect on cdmission c: c r:ew

rnern cer,'iaveslor by $,cy of lronsfer of shores

or subscrlpllon for shores/eouiiy is o r-nciter

soleiy 1o be deie'rnrnec oy o com3ony s

members in its crticles oF ossociolion. Privo'ie

componies opied to delegote thot power io

lheir boorcs of directors. This proclice hcs

iound o ploce in ccmpcnies' legislotion since

it is now very orevolenl in Commonv/eolth

nciions ior lhe boc:C io reloin lhe cower lo

THE COMPANIES ACT 20I5

Privole Componies

I



:ooocEi;.o€.9

!5E5;
o orE oP
o b ] ttr
Ef * d;
;Pi,E53Egg
of E- I

EBeqedPb'=b
P-EFoi
-c.;0)
PflEe,EetrEE3EeE9d
=Ot-EO

=o.!1]*c
^C}E€ooc
€!E
eE'E0rrL
Ep.=6L.C
-o+-3==
EEo
-\<.ets-
iEo;Sesg
sEgS8838

E gH#itfePeepi'EEa
; ;€:.ui:;ii;igH.E.oc-6xls'=bEo9o
E Ef ;EE=YF€ore-eo€ *srEEiiEgiEe;:H
I ;:E;i;EiEEFg;E;
E ;*iE:siil;i;iE:
atfEgflFEi*tsgErsr

N



where members of o Privoie compony

disoppeor or die would greotly complicole this

- moking il impossible lo develop the

compony while this subsisls.

where shores ore held by nomlnees or by other

componies this would require thot consent of

persons in those entiiies musl be obioined

before the righl con be exercised - ogoin

greotly ond unnecessorily complicoting the

operotion of privole componies.

This kind of o provision is o deterrent to

inveslmenl ond will be hormful to Kenyo's

economic ond developmenl ogendo.

Acceptoble os lhis seclion reverls io ihe

originol wording of section 93 l(l) under the

Componies Acl.

Contentlous

16a lsrngvol of the requiremenl lo enter the

dote on which o shoreholder ceoses lo be o

shoreholder in lhe regisler of records will

creole disporily in the compony's books thot

Compony lo keep reglster of beneflclol owners

Seclion 93 ll l

Every compony sholl keep o regisler of ils

members which sholl include informolion

reloting to beneficiol owners of lhe compony,

il ony.

Every compony sholl keep o regisler of ils

members whi€h---*h€lRde infermelieF

releli Fg-ro-beneiider€wse r+ef lhe-eernpen*,-if

eFy.

Seclion 93(21{cl

A compony sholl enter in ils regisler of

members - (c) the dole on which ony person

ceosed lo be o member;

Delete (c)

lhe dore-eA-*hi€h€AY-Ber5€+€€€5€++€-be-€

member
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Section 329 (2) An oulhorisotion under subseclion (l) moy be

given for o porticulor exercise of the power or

For its exercise generolly;---€R€----#ef--be

ur€€AditioF€.|-€Fsrbieeil€-€oAdi+i€,c5.

An outhorisolion under subsection Il) moy be

given for o porliculor exercise of lhe power or

for its exercise genero{ly, ond moy be

uncondilionol or subjecl to conditions.

"Squeeze in" ond "Sell oui" provlslons

Seciion 6l I {2) (o} An offeror who hos, os o resull of occeplonces

of lhe offer. ocquired or uncondilionolty

conlrocted io ocquire: (o) nol less thon niAety

fifiy percenl volue of lhe shores lo which the

offer relcles.

(2)An oiieror whc hos, os o result of

occeplonces of the off er. ocquired or

uncond;tionolly controcled io ocquire: (o)

nol less lhon ninely percenl volue of the

shores to which lhe offer reloles:

Section 6i I (2) (b)

(2JAn oiferor who hos, os o resull of

occeptonces of the offer, ocquired or

uncondilionolly conlrocted to ocquire: (b) iF

the shores io vvhich the oifer relotes ore

voting shores - nol less lhon ninely percent of

the voting rights conferred by lhose shores,

moy give notice to the holder of ony shores

{2}An offeror who hos, os o result ol
occeptonces of the offer. ocquired or

uncondifionclly conlrocted to ocquire: (b) if
'the shores lo which ihe offer reloles ore voling

shores - nol less lhon ninety fif ty percen'f of the

voling righls conferred by lhose shores, rnoy

give notice io the holder of ony shores lo which

lhe offer reloles lo ihol the offeror hos not

Conlentlous

Ihe shoreholders of o compony, os the owners

of lhe compony, ore ollowed to detegote ony
power or oction to the boord os welt os direct
lhe condilions (if ony) under which shores in

the comocny moy be ollotled by the boord of

direciors. Thls power connot be cierogoted by

slotule ond therefore lhis, delelion, is not wetl

considered ond should be slruck from the 5ill.

Conlenlious

Ihe provisions wilh respect lo squeeze in ond

sell oul ore o key minoritv shoreholder

prolecllcn mechonism io prevenl rnojoriiy

shoreholders from ccpressing minorily

shoreholders in o compony in the event of o

buy-out. ldeolly, squeeze-out ond sell-oul

righls connot be exercised unlil o bidder holds

both 90% oF lhe shores io which qn offer

relotes, ond 90% of lhe voling righis corried by

lhose shores. The ocquisition process is only

triggered il 10% ot less of the minority

shoreholders do not wish to sell their shores io

the offeror. This ensures thot lhe loroest

9



to which ihe offer relotes to lhot the offeror

hos nol ocquired or unconditionolly

contracled to ocquire thol the offeror

intends to ocquire those shores.

ocquired or uncondilionolly controcled to

ocquire lhol lhe offeror inlends to ocquire

those shores.

(4) An offeror who hos, os o resull of

occeptonces of the offer, ocquired of

uncondilionolly conlrocted ocquire - {ol not

less thon ninely percenf in volue of the shores

to which the offer reloles;

[4) An offeror who hos, os o resutl of

occeptonces of the offer. ocquired of

unconditionclly controc'led ocquire - {o) nol

less 'lhon nine+y-fifty percenl in volue of the

shores to which the offer reloles:

Section 6l I (4) {o)

(4) An offeror who hos, os o resuli cf

occeplonces of the offer, ocquired of

uncondilionolly conlrocted ocquire - {bl if
lhe shores of lhol closs ore voling shores - not

less thon ninety percent of the voling righh

confened by those shores.

Section 6l l (a){b) l4J An oFferor who hos, os o resull of

occeplonces of lhe offer, ocquired of

unconditlonolly conlrocted ocquire - {b) if ihe

shores of lhot closs ore voling shores - not less

lhon cine.ty-fifty perceni of lhe voting rights

conferred by lhose shores.

possible opporlunily is offorded lo minorily

shoreholders to sell-out.

This proposed omendmenl now seeks lo
lrigger on ocquisilion if 50% or less of the

shoreholders of 'lhe shores on offer do nol ivisn

io sell lheir shores to lhe offeror. This vocoles

ony minorily proleclions under the Componies

Act. The new provisions will mosl likely leod to

obuse of rights of the minority shoreholders-

ond would likely be chollenged uncjer low os

oppression. The minorily protection rights hove

long been protecled by lhe courls ond ihese

principles hove developed over mony yeors of
proclice ond couri inlerpreiolion. This

proposed omendmenl will be lioble to
chollenge in the courls.

English, Condoion, common low ond indeed

most legol systems in the world sei o threshold

ot 90% ond lhere is no jusiificoiion in reduclng

the level.

Ihe Copitol Morkets Authority woulo ob,ect to

re-bosing to 50%.

The provlsions ore likely to moke schemes of

orrongemenl ond olher lhresholds in lhe low

lhot ore sel ol 75% redundonl.

l0
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Likewise, registered persons who moke bolh

siondord roied supplies ond zero-roied

supplies ond ore perpeluolly in o VAT credil

posilion, ordinorily include ihe WIIVAT elemenl

in o vAi refund cloim lo lhe Commissioner.

Therefore, The proposed omendmenl

otiempls lo bring clorily to whot wcs poor low.

ll remoins lo be seen if lhe omendmeni will

ochieve lhis.

All codres of mogistroies will try of f ences under

the Acl.

Delete ,he definition of lhe Word "mogistrote"

ond substilute lherefor the following

"mogislrole" hos lhe meoning ossigned fo it

in the Mogistrotes' Court Ac j.

Ihe Aicoholic Drinks Acl effec'tively ploced

offences under the Act outside the jurisdiciion

of the residenl mogislrote by defining

mogislrole os o mogisirote obove the ronk ot

residenl mogislrote.

THE ALCOHOLIC

DRINKS CONIROT

ACT NO. 4 ol 201 0

23. Esloblishmenl ol Endowmenl Fund

23. {l) There is estoblished o Wildlife

Conservotion Trust Fund thot sholl be vested

in o governing body esloblished in

occordonce wiih subsection (2)-

(2) The governing body referred lo in

subJection {l)sholl serve os o public-privoie

portnership ond comprise -

o) o Choirperson being oppointed lhe

Cobinel Secrelory;

Deletion of the word "being" oppeoring in

porogroph 23(21 {o). Ihe sub-seclion if

omended with then reod:

"o) o Choirperson oppoinled fhe Cobinel

Sectetory"

Delelion of the words "who sholl be the

Choirperson" oppeoring in porogroph 23b1.

The sub-secfion if omended wilh then reod:

IHE WIIDIIFE

CONSERVATION

AND

MANAGEMENT ACT

(NO. 47 OF 2013)

Nofe: The subslonliol chonge lo secffon 23

resulled from lhe enoclmenl of The Srorule ldw

(Misce,,oneous Amendmenl) A,cl 2018 which,

when it come into force, repeoled tlie enlire

section 23 of the Wildlife Conservofi'on ond

Monogemenl Acl.

The chonge proposecr' by The Slolule '-ow'

(Amerrdment) Bill 201 9 seeks io remove

cmbiguity thol orose from the 2018

omendmenl to section 23.

- 16
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]. r, . 1 5th Aprit, 201 9

Mr. Michaet Sialai, EBS

Clerk of the Nationat Assembty
Office of the Cterk, Main partiament Buitdings
P O Box 41842-00100
NAIROBI

;.,a.Yours. sinccrcl

,.
. ^-.1

li

ry K. Mutai
DI ECTOR/CHIEF EXECUTIVE OFFICER
KENYA SCHOOL OF LAW

o

i: l1!

Dear N1r. Michael 5ialai, E85

SUBMISSION OF MEMORANDA IN THE MATTER OF THE 5TATUTE LAW (MI5CELLANEOUS
AMENDTT,IENTS) BILL, 2019 (NAT|ONAL ASSEMBLY B|LL No. z1 oF Z}lgl
Reference is made to the above and to the Notice ptaced in the Standard Newspaper of 1Orh
April, 2019 inviting memoranda on among other Acis of Partiament, ftre r-"gil rou.ation Act
No. 27 of 2017 and the Kenya Schoot of Law Act No, 26 of 2012.

I[:._c_oylli! of LegaI Educarion and Kenya schoot of Law herewith presenr. A JoINT
ll..EtgRANDYM on the proposed amendmenti in the stature Law (Miscettaneous Amendments)
Bitt (Nationat Assembty Bitt No, 21 of 2019) for your action.

The- two lnstitutions appreciate the opportunity to submit this memorandum in furtherance ofquality standards in tegat education and training in Kenya

Y
(

'',(lt( ll

0i"'J: Ga'li8ii
SECRETARY/CHIEF EXECUTIVE OFFICER
COUNCIL OF LEGAL EDUCATION

cc

Hon Justice P. Kihara Kariuk.i
Attorney General
P O BOX 401 12-00100
NAIROEI

Prof. Githu Muigai - Chairman Councit of Legat Education

Prof. Fatuma Chege - Chairperson, Kenya Schoot of L.rw

Encl.
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PROPOSED AMENDMENTS TO STATU'TES ARISING FROM JOINT
RECOMMENDATIONS OF'THE COUNCIL OF LEGAI., EDUCATION AND THE

KENYA SCHOOL OF LAW

APRIL 2019

This report is structured in two parts - the first Part covers proposed amendments to statutes

arising from the recommendations presented in tlre form of a Statute Law (Miscellaneous
Amendments) Bill. The second Part, on the other hand, provides a nrenlorandum giving details
and justifications for the proposed amendments.

PART I

THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL,2019

A Bill for:

AN ACT of Parliament to rnake minor amendments to Statute Law and for connected purposes

ENACTtrD by the Parliament of Kenya, as follows-

Short title This Act may be cited as the Statute Law (Miscellaneous
Amendments) Act,20l9.

Amendment of
written laws

s.2

Kenya School of
Law Act (No 26 of
2012)

2. The several laws specified in the first column of the Schedule
are amended, in the provisions specified in the second
column thereof, in the rnanner respecti.r,ely specified in the
third column.

SCHEDULE

Section l6 Section I6 is amended b1, inserting the following
new paragraplr
"a person shall not qualily for admission to a
course of study at lhe School unless the person

has met the admission requirements prescribed
by the Council ofLegat Education."

Second
Schedule

'[he Second Schedule is amended by deleting
paragraphs (a) and (b).

1



11

The Legal Eilupation Section 8

,A,ct (t{o 27 of2Ql2)
Section &is anr€nded by inserting the &llowing
new paragJaph after paragraph (f)

(g) "4dminister ttre pre.beir'examination for entry

into the Advocates I"rainingProgramrne fgr
candidates who hold foreigp qualifications in
law''..

Ssctiou 8 is amended by inserting the following
new paragraph after paragrlph (a) ofSubseotion
"2
(a )'accreditatioo of legal pducation providers.for
Ihe purpose of licensing of t}le Advooates:Training
Prggrarnmel'

Section 8 is amended in partgrapt (a) of
Subseotipn (3) By irisbi4ing the word "all"
betweert the words r'in" and"'reduoation

Scction 8 (2)
(a)

$ection 8 (3)
(a)

ll

L]

I

l

I

i_i

li

-r_ I

i)

2
rl
i.l



PAIT'I'2

MITMORANDUM ON THE PROPOSED AMENDMENTS

Pnrposerl amcndmcnt JUSTTFICATIONPROPOSEI)
AMENDMENT
Kenya School of Larv Act
(No 26 of 20 12)
Section 4

The Legal Education Act
Q\,lo 27 ot:2012)

Section 8

Section 8 is amended ['r1.

inserti ng the fbllorving
nerv paragraph aftcr
paragraph (f)

(g) "administer the pl:e-
bar exarnination fbr
entry into the Advocates
Training Prograrnme Por

candidates who liolcl
forcign qualilications in
larv',

The provisions of Section 4

(2)(a) are the core mandate of
the School of Law.

Following the proposed

amendments to centralise
a.dini.ssion requircrncnts to the

Adrrocales Training
Programme under the Legal
Education Act and its
Regrilations, the rewording o1'

the plovisioirs of Seotion 16

refer to the Legal Education
Lc|201'2.
The provisiorrs of the Second

Schcdulc of the Kenya School

of Law Act relate to admission

requirements rvhich rvill be

anchored in lhe Legal

Eclucation Act7072
l'he Bill proposes to regularize

the administration of the pre

bar examination for entry to thc
advocates training pro_gramme

3

Kenya School ofLaw Act
(No 26 of 2012)
Section 16

Seoond Schedule

'Ihe Section should not
be amended

"a person shall not
qualifu for admission to
a course of studyat the
School udess,the person
has met the admission
requiremerits prcscribed
by the Council of L,egal

Education. "

Tlle Second Schedule is
amended by deletirg
palagraphs (a) and (b).



The Bill proposes to give the

Council the rnatrdate to license

legal education provid.ers to

offer the Advocates Training
Progr;amme in Kenya

Section S (3) (a)

Section 8 (2) (a)

(a )"accreditation of
le'gal education
providers for the purpose
of licensing of the
Advocates 'Iraining
Progratnnte"

Section 8 is anrended in
paragraph (a) of
Subsection (3) By
inserting the word "a11"
behveen the wdrds "ino'
and "education

The Bill proposes to require the

Council ofLegal Education to

set standards for All legal

education and traiuing
progranurres in Kenya

4
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Certifi

April 16, 2019

Mr. Michael Sialai, EBS

The Clerk, National Assembly
P.O Box 41842-00100
Nairobi, Kenya.
Email: clerk@ parlia ment. qo. ke

)Lr.

'Thc G Pt

\)I "t lt\(ti
Dear Mr. Sialai,

RE: REVIEW OF THE STATUTE LAW (MISCELLANEOUS AMENDMENT) BILL, 2019

The Institute of Certified Secretaries (ICS) is a professional membership body, established
under Cap. 534 Laws of Kenya with a mandate of promoting good governance in both public
and private sectors.

We refer to your advertisement on Page 19, Daily Nation Newspaper of Wednesday April 10,
2019 on the call for submission of memoranda on the Statute Law Miscellaneous Amendment
Bill 2019. The Institute has considered tlre proposed amendnrents to the Companies Act,
2015 as follows:

"(iv) requires the
consent of all
members to add a
new member."

This proposal is not recommended for the following reasons:
a) Ihe proposal uses the words " new membel' which is not

defined in the Act. There is only a passing reference of the same
in the title of Section 901. It is not used anywhere in the
Companies Act including in the contents of the said Section 901
hence it is misplaced.

b) The intention of the proposal is practically impossible which will
lead to a legal absurdity for reasons that dre expectations for
una nimity/ consent of all members may not be attainable.
That is why there are provisions in the Companies Act dealing
with how decisions are carried out by members whether simple
rnajority througlr ordinary resolution or defined super majority
which is above the simple majority (most often it is put at 75olo

or such otlrer higher number than 500/o). Unanimity will always
lead to deadlocked positlons in companies which may have
adverse consequences in the commercial world and may lead to
disputes arising from deadlock in the running of companies.

c) In the alternative, should this provislon be reiained, then it
should be amended to provide as follows: " restrict the
addition of a new member", In our opinion this will
accommodate other provisions in the Companies Act such as
Sect 329 which provide for procedure of allotment wlrose
consequences may include new members being added.

d) The requirement for consent of all nrembers is likely to cause a
lot of hardsh burden on runninq of businesses

/')

C1 I

,'i

Section Pro sals in the Bill ICS Pro sals and Justifications
e(1)(a)

,.l,,memQer of Corporate Secretarles lnternational As

L-
1?

1\ iS Of'A.;





275A Every cornpany shall
general convene a
general meeting once a
meetinq. year.

329(1)

611(2)a
&b,
611(3) a
&b,
61s(3)a

Directors Powers

Squeeze-in and sell-
out, Reduce from 90olo
to 5oo/o

e) As a matter of comparative analysis, some of the progressive

lurisdictions incluclingl South Africa and UK from where our
Companies Act was borrowed heavily do not have such
restrictive re uirements

We support the proposed provision relating to the annual general
meeting which seeks to give greater clarity.

While we are not strongly opposed to the substitution of Section
329(1), we are of thcr opinion tlrat there is need to also delete
Section 329(3)(b)(i) as it reFers to the authorization derived from the
Company's Articles. Please note that reference to authorization from
the Companyt Articles has been left out in the proposed new
sectron while the existing Section 329(3)(bXi) still refers to
authorization from the Company's Articles. We hold the view that
this drafumanship will therefore lead to internal inconsistency of the
law on powers of the Directors on allotment of shares.

Our proposals therefore are:
a) that Section 329(1) could be left without any amendment;

or
b) that Section 329(3XbXi) be deleted;

Section 329 was lifted from the UK Companies Act 2006 section 551
verbatlm. Our understanding as a matter of practice, is that
whatever apprehension that rnay arise (whether held by the
registrar or any other party) by retaining the authorization from the
articles (i.e. by retaining the section as is) can be cured by the
Registrar giving practice directions which require that a resolution of
both the members and the Board should be provided for purposes of
allotment.
The words " only if they are authorised to do so by a resolution of
the company." Should be separate from sub-section (b) so that the
ex ression to a to both sub-sectron a and b
The proposal to reduce the threshold from 9oo/o to 50o/o for
exercise of the squeeze-out or sell-out rights as the case may does
not reflect the position in some of the advanced jurisdictions. The
EU has given a directive for a threshold of behveen 90o/o to 9 5olo
(Germany, France, Netherland, Belgium, Czech Republic have a
threshold of 950/o) while in the USA the threshold stands at 90o/o.
South Africa also maintain a threshold of 90o/o.

As a matter of policy, if the threshold is reduced it is likely to have
very drastic consequences in terms of privatization of public
companies in Kenya as a result of the eas€ of squeeze-out of
minority shareholders.

We propose that a conservative threshold be rnaintained at 900/0.
We therefore do not su rt this amendment

Other proposals for consideration and amendments to the Companies Act No. of
2015

PROPOSED AMENDMENT JUSTIFICATIONPROVISION IN
THE COMPANIES

A member of Cotpoate Secrctanbs lnternational Association





ACT, 2015

Insert "Secretary"

"Secrctary nreans a Certified Secretary
as defined under the Certifled Public
Secretaries of Kenya Act, cap 534 of the
laws of Kenya"

The word "Secretary" is used

throughout the Act and therefore

needs to be defined in the preamble.

Insert " Practicing Secretary"

" Practicing secretary means a Certified
secretary who is licensed to practice
under the Certified Public Secretaries of
Kenya Actl Cap 534 of the laws of
Kenyd'.

Section be worded as "Requirement for a
secretary"

Section 244 (1) - 'X private company is
required to have a Secretary only if it
has:

a) An annual gross turflover of five
million shillings or more; or

b) A paid up capital of five hundred
shillings or more."

s. 243

Inseft S. 24 (3)

The role of the Secretary is to;

(a) ensure compliance with the practice
of overnance as vided

The role and qualifications of the
practicing Secretary are Provided
under the Certifled Public Secretaries

of Kenya Act, Cap 534 of the laws of
Kenya,

Interpretation
provisions of
Act

of
this

s,3

The Company Secretary helps the
Board to monitor the effectiveness of
the Company's governance plactice as

well as compliance with the law and
the Articles and Memorandum of
Associations

Nominal capital has no relationship on

the size and complexity of the
company. ManY large companies
incorporate with share capital of Ksh

100, 000 only.

There are large businesses
organizations particularly in the social
sector (Health and Education) which
are limited not by shares but bY

guarantee.

-Ihere are many business
organizations that are reqistered
under different legislations (law of
trust, cooperative societies, NGOs).
These should be dealt with under their
respective legislations.

We acknowledqe the need to reduce
the cost of doing business even as we
Dromote qood qovernance practices.

5,243 - Private
Companies not
required to have a

Secre[ary

To specify the role and
responsibilities of the Secretary under

this Act.

243

A member of Corporate Secrelarles lnternational Association





under this Act and any other laws;
(b) Ensure compliance with statutory

requirements including annual
returns;

(c) provide conrpany secretarlal,
admin istrative a nd advisory seruices
to the board;

(d) acf as custodian of statutory
documents.

We hope that the Departmental Committee on Justice and Legal Affairs will consider these
concerns before the Bill is enacted into law.

Should you require any further clarifications, please feel free to contact the undersigned,

Yours sincerely,

z--:r: (-'; -

,1 at'' lrl I{ Vt .,\' /\'-.le- 
--Ii t' t L ut'- -;

CS Obare Nyaega
Chief Executive Officer

s. 770. (1) (c )

annually assess the
extent to which the
company has

observed those
policies and

strategies

5.770 (c )

Amend to read as follows

"subject the company to an annual
governance audit by a pncticing
secretary accredited by the fnsfftute of
Certified Public Secretaries of Kenya for
that purposd'.

Governance Audit will enhance

compliance, protect investors' funds

and therefore attract more

investments.

To be consistent with the Code of
Governance for State Corporations,
l"lwongozo.

To be consistent with the Code of
Corporate Governance Practices for
Issuers of Securities to the Public,

2015 as issued by the Capital Markets

Authority (cMA).

A member of Corporate Secretaries lnternational Association
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'I'O: Mr. Michacl Sinlai, Clcrh Of Thc National Asscnrblv U
o \L'

?u'"
FROM: Tyler Harvi Ayrrh, a studcnt at Itiara Univcrsity

llE: Discrinrinntion an(l I'hc Proposed Amcndnrent to Scction 8(l) of the Legal Bducation Act

DATE: 13 APRIL 2019

Dear Mr. Sialai,

This rnemorandum rvill discuss tlre proposed amendurent to section 8( l) of the Leqal Education Actr and

some of the implications of its enactrncnt.

The Stanrte Law (Miscellaneous Amendnrents ) Bill 2018 secks to revise section 8(l)2 , to lnsert a r)ew

paragraph incrcasing the functions ol thc council ol'legal education (CLE), to include the adrninistering of

the pre-bar cxam. Despite the fact that the requirement of a pre-bar exam is contained within section 16 of

the Kenya School of Larv Act3, enacting the proposed amendrnent would further reinfolce this requirernent.

'l'he view takcn in this nrcmorandunr is that frrrther reinforcement of thc pre-bar exam pelpetuates direcl

d iscrinrinat ion. This is evident in Mrvita J's tliscussion of section l6( I )4 in Adrian Karnotho Nienqa v KSLr

This casc cstablishcd it was not cornpulsory lol local law students to sit the pre-bar exanr.'fhe rationale

behind tlris was thal the purpose ofthe pre-bar is to 'set standards', and tlius was inapplicable for local

universities rvlrosc standards rvere kuorvn. Mwita J lecognized that "subjecting only.,.foreign students to

this exarnination rvould amounl to discriminatory p ractices."6 Nevertheless, he reasoncd this would either

fail to anrount to discriminalion, because the legislature's intentioll to a

requilements in .:SC,!!on 16 
? was clear; ol alternatively, if it did arnount

I Lcgal Etlucation Act, 201 I

t lbid
r Kcnya School ol l-arv Act, 201 2

'tbid

' Adrian Kamotlro Njcnga v Kcnyr School of l-arv [20 ] 7l cKI-R

6 Ibid, Para 44

ppty different qualifi catio

tod

\\

t.
7 Kenya School of t-arv n ct (o7), s l6l Adrian Kamotho Njenga v Kenya School of l-aw (rr9), Para 44

o





anrljustifiable urrrler Article 24( l)3. In Mrvita J's vior,, foreign university slandarcls are not as wcll knorvn;

hencc, the pre-bar cxam as a slandard rnaintenance nrcchanism rvas rcasonable and justifiablc

l'he view olthis rnemolandunr respcctlully disaglees witlr this argurnent. Articles 27(4)-(5f prohibit

rl iscrirn irration against any person on arry ground.l0 Furthelrnore, Art icle 24 ll requ iles a cunsi<lcratione

ofrr,hether, a "less restriclive rneans to achieve the purpose ol'lirniting a right or fundanrental freedorn"l2

can be used. It is the view olthis nremorandurn that iithe purpose of Section |!(1)-@[jj!)r] is to mairrtain

standards, then there arc lcss restrictive rneans of achieving this. F-irstly, tlre mandatory requirenrent that

foreign studcnts submit their documents to CLE for recognition; and secondly, the requirement that foreign

students subrnit theil documenls to KNQA,la lor equation olthcir certificates. Both of lhcse are arguably

less res(rictive nreans of achieving this purpose.

With regards to the forrner, C[.,E, oxarnines transcripts, syllabi and lorcign degrees, translating thenl to a

Kenyan equivalent and thereafter refers foreign students Lo a pre-KSL course. During lhis course, students

are expectcd to completc certain unils Io ensurc thcy satisfy local university standrlrds. Similarly, KNQA

examines loreign high-school certificates and equates (henr to thc Kenyan system's equivalent. If Mwita J's

contention that slandard setling as the purpose of the pre-bar rvas to staud, it follows that foreign students

should be exenrpted lrorn the ple-bar afler conrplying wi(h Ct.E arrd I(NQA. Presurnably, CLE does a

thoroughjob ofensuring that units taken in loreigrr institutions, rneet Kenyan university standards. Foreign

students arc only referre<l to prc-KSL to do units that have either lailed to meet local standards, or rvhere the

student did not take a unit abroad, which is required in meeting local standards. This process suggests that

whatever unit a foreign student is not told to undcrtake in pre-KSL, has already rnet local university

standards. Likervise, wlratever unit a studenl is re<luired to undertake in prc-KSL, has incvitably met local

runiversity standards given that these units arc undertaken at a local university. Hence, aftcr the cornpletion

of Cl.ll's requirenrents, foreign students ought not to be treated any differcnt than a local student. Doing so

would amount to direct discrinrination within Article 27.15 If the proposed arnendment of sectiou 8
16 ,

ls

enforce<i, thus reinforcing the pre-bar requirement, the existence of KanrotholT will rnean the existence of

I Corrstitution of Kcnya, 201 0

'lbi,l
ro lbirj. Arriclc 27 (4\-(5\

rr Constitulion ot Kcnya (n l2)

'' Ibid, Arricle 2+ 1t ;1"1

r3 Kcnya School of Larv Act (n7)

ro 'Kcnya National Quali[ications n uthorit),'

rr Constitution of Kcrrya (n l2)
r6l,cgal Education Act (n5)

'' n.lrirn Kamotho Njcnga v Kenya School of Larv (n9)





unreasonable and r.rnjustifi ed discrimination

The view of this rnemorandum is that there are two possible courses ofaction: enact the proposed section

8(lXe)18 and sirnultaneously overrule the Kamolhole case. This means that local students will also sit the

pre-bar exam. This rvill stop the overt discrinrination torvards foreign sftrdents. However, this will also.mean

that the purpose of tlre pre-bal exam will be defeated, since all the students sitting the exam will have

already met the nccessary standards. Alternatively, do not enact section 8(l Xg)20 and remove the

requirement ola pre-bar exam entirely, considering that in line with Article 24 e
2t there are less

restrictive rneans to achieve its purpose. A foreign students obligation to cornply with CLE and KNQA

ensurcs these standards are nraintained. Furthermore, erlacting the proposed anrendment to the Ken a School

of Law Act22 could aclrieve this , as it seeks to delete section l62l and paragraphs (q) and O) in the secon<l

schedule. This would not only end lhe overt discrimination, but also eusure unnecessary exams are avoided.

The only foreseeable concern would be an absence of KSL adrnission requirernents; however, tlris could be

an opportunity to create new and equal requirements. "['his nremorandunr therefore supports the latter course

of action.

Enacting section l(8Xe)2a rvill only reinforce the requirernent to sit the pre-bar exam, which alongside

Mwita J's judgment in Kamotho2s. results in direct disorinrination towards foreign students. Kenya is a

nation that ouglrt to pride itself orr equality aud freedorn frorn discrimination, As it stands, foreign students

experience overt discrinlination that is unjustified and unreasonablc. As a menrber and the clerk of tlre

national assembly, there is authority26 to end this discrinrination and choose equality.

Thank you,

Yours Sincerely,

Tyler IJawi Ayah

rr Constitution of Kcnya (Amendment) Act (n I ), p 342

leAdrian Kamotho Njcnga v Kcnya School ofl-arv (n9)

1o Constitution of Kcnya (Anlendrncnt) Act, (n I )

2r Constitution of Kcnya (n l2)
?z Kenya School of Law Act (n7)

rr lbid
2r Constitution of Kenya (Amendmcut) Act, (n l)
25 Adrian Kamotho Njenga v Kcnya School of Larv (n9)

'5 Constitution o[ Kenya O l2), Ar(icls 95
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CI IAIII.PEIISON'S FO IIEWOR.I)
'l'he Statute Law (Miscellaneous Amenclurent) Bill,2019 (National Assembly Bill No.2l) was

lcacl a flrst time on 3"1 April,20l9 ancl was subsequently committed to respective Departmental
(lonrmittecs (i.e. Justice and I-egal Affairs, Administratior.r and Natior.ral Security, Finance and

National Planning, environment and Natural Resources, Sports Culture and fourism and
'fransport, Public Works and Hor,rsir.rg) for consideration ar.rd facilitation of public participation

pursuant to Standing Order 121 . The Bill seeks to, among other Statutes; amend the Merchar.rt

Shipping Act, No.4 of 2009.

-thc Clerk of the National Assernbly placed adverts in the print rneclia on l0tl'April, 2019

scekirrg fbr cornments from the public on the Bill pursuant to Article 118 of the Constitution.
'['hc Committcc received rnemoranda from fbur (4) stakeholders. The Committee also wrote to

thc [)rincipal Sccretary fbr Shipping and Maritinre Affairs inviting her for a meeting on 9'l' May,

2019.

'l'he 
Comr.nittee is grateful to tl-re Ol'hces of the Speaker and the Clerk of the National Assembly

IbL thc logistical and tecl'urical support accorded to it during the consideration of the Bill. Finally,

I wish to express n.ry appreciation to the Flonorable Members of the Committee and all those who

responded to the Natior.ral Asserl-rbly's advert inviting the public to present their views on the

Bilt.

On bchall'of tl.re Departmer.rtal Committee on Transpolt, Public Works and Housing and pursuant

to provisions of Standing Order 199 (6), it is my pleasant privilege and honour to present to this

I lousc the repolt of the Committee on its consideration of the Statute Law (Miscellaneous

Amcndment) Bill,2019.

.TIIE IION. DAVID PKOSING, MP, CBS
C[IAIR.PERSON
DEI'AI{TMENTAL COMMITTEE ON TRANSPORT, PUBLIC WORKS AND
HOUSTNG

Ileport T.PW.H. Considerati0n 0f the Statutc law (l,liscellaneous Amendments) Bill. 2013



EXECUTIVE SUMMAITY
The Statute Law (Miscellaneous Arnendrnent) Bill,20l9 (National Assembly Bill No.2l) was

published on 29tl' March, 2019. The Bill was read a first time on 3''d April, 2019 and thereafter

committed to respective Departmental Committees (Justice and Legal Affairs, Administration
and National Security, Finance and National Planning, Environment and Natural Resources,

Sports Culture and Tourism, and Transport, Public Works and Housing) that were expected to
process the amendments of the respective Statutes that fall within their purview. The

Departmental Committee on Transport, Public Works and Housing considered amendments to

the Merchant Shipping Act, 2009.

The Bill seeks to amend the Merchant Shipping Act, 2009 in order to exempt any Government

entity orenterprise from any provision of this Act where such exemption is in the public interest

and in furtherance of Government policy.

Inordertofulfill therequirementsof Article ll8of theConstitution,theClerkof theNational
Assembty placed an advertisement in the print media on lOth April, 2019 requesting for
comments from the general public on the Bill. The Committee received memoranda from five (7)
stakeholders.

The Committee received memoranda from the following stakeholders:-

l. The Task Catering Institute;
2. The Coast Parliamentary Group;
3. Mr. Nyainda Paul Henry;
4. Seafarers Union of Kenya;

5. Hon. Mohamed Faki, Senator Mombasa County;

6. Maritime Industry Associations ;and
7. The State Department for Shipping and Malitime Affairs.

The Committee considered all the submissions before making its recommendation

Report T.PW.[l. lonsideration of the Statute law (liliscellaneous Amendments) Bill. 2019



I PI{EFACII
l.l Establishmcnt of thc Committec

l. 'lhe Departmental Conrrrrittce on 1'ransport, I'}ublic Works and Flousing is established under

Standing Order 2 I 6( I ) whosc nrandate, pursuant to thc Standing Order 216 (5), is as follows;

a. investigate, inquire into, and rcport on all matters relating to the mandate, management,

activities, adn, inistration, opcrations and estimates of tl.rc assigned Ministries and departments;

b. study the progranlme and policy objectives of Ministries and departments and the effectiveness

of the implementatiou;

c. study and review all legislation leferred to it;
d. study, assess and arlalyze the relativc success of the Ministries and departments as measured by

the results obtained as compared with their stated objectives;

e. ir.rvestigate and inquire into all l.natters relating to the assigned Ministries and departments as

thcy may deem necessary, and as rnay be relerred to thcm by the I louse;

f. to vct and report on trll appointlnents whcre the Constitr.rtion or any law requires the National
Assenrbly to approve, except those undcr Standing Order 204 (Comntittee on Appointments);

g examinc trcaties, agreelnents and conventions;

h. make reports and recorlnrcndations to the House as often as possible, including recommendation

of proposed legislation;
i. rnake repolts and recommendations to the House as often as possible, including recommendation

of proposed legislation;
j. consider reports of Commissions and Independent Offlces submitted to the House pursuant to the

provisions of Article 254 of the Constitution; and

k. exarnine any questions raised by Mcrnbers on a matter within its mandate.

1.2 Mandate of the Committec
2. 'l'he Second Schedule to the Standirrg Orders mandates the Committee to consider matters

relating to the following subjects:-
a) 'f ransport;

b) Roads;

c) Public works;
d) Construction and maintenance of roads, rails and buildings;
e) Air ancl seaports; and

0 Housing.

3. In executing this mandate, the Committee oversees various State Departments, namely

The State Department of Transport;

The State Department of Infrastructure;
The State Department of Housing and Urban Development;

The State Depaftment of Public Works; and

I

ii
iii
iv
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The State Department of Shipping and Maritime Affairs

1.3 Committee Membership
The Departmental Committee on Transport, Public Works & Housing was constituted by the House on

Thursday 14th December 2017 comprising of the following Members:-
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Names
Hon. David Pkosing (Chairman)

Hon. Moses Kuria (Vice Chair)

Hon. Dominic Kipkoech Koskei

Hon. Peris Pesi Tobiko

Hon. Kulow Maalim Hassan

Hon. Mugambi Murwithanra
Rindikiri

Party
Jubilee

Jubilee

Jubilee

Jubilee

EFP

Jubilee

Jubilee

Jubilee

Jubilee

Jubilee

PDP

Jubilee

ODM

ODM

ODM

ODM

WDP

ANC

Ford K

Constituency
Pokot South

Gatundu South

Sotik

Kajiado East

Banissa

Buuri

Nakuru Town West

Kitutu Masaba

Mathira

Isiolo

Tarbaj

Ol Kalou

Mumias West

Nyatike

Msambweni

Wajir North

Mwingi Central

Lugari

West Mugirango

2

3

4

5

5

7

8

9

Samuel Arama

Shadrack John Mose

Rigathi Gachagua

Rehema Dida Jaldesa

Ahmed Bashane Gaal

David Njuguna Kiaraho

Johnson Manya Naicca

Tom Mboya Odege

Suleiman Dori Ramadhani

Ahmed Abdisalan Ibrahim

Gideon Mutemi Mulyungi

Savula Ayub Angatia

Vincent Kemosi Mogaka

10

\

Repo I.PW.H. Coflsideration of the Statute law (Miseellaneous Amendments) Bill, 2019



2

3

4

5

7

8

A. Committee Secretariat:

Ms. Chelagat Tungo Aalon

Mr. Ahmed Salim Abdalla

Ms. Mercy Wanyonyi

Mr. James Muguna

Mr. Abdinasir Moge Yusuf

Mr. Collins Mahamba

Ms. Zainab Wario

First Clerk Assistant

lhird Clerk Assistant

Legal Counsel

Research Officer

Fiscal Analyst

Audio Officer

Sergeant-at-Arms
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2 CONSIDEIIATION OF TIrE STATUTB LAW (MISCELLANIiOUS AMBNDMENT) Ilrr,L,20l9

2.1 Background Information
4. l'he Statute Law (Miscellaneous Amendrnent) Bill,20l9 sceks to among other Statutcs, aurend

the Merchant Shipping Act, No.4 of 2009 by inserting a new section 4,A. immediately altcr
section 4.

2.2 Summary of the llill
5. The Bill seeks to amer-rd the Merchant Shipping Act, 2009 in ordel to exempt any Govelnment

entity or enterprise from any provision of this Act whele such exemption is in the public interest
and in furtherance of Government policy.

6. Proposed amcndment to scction 4 of the Act
Insert the following new section inrmediately after section 4-

4A. Notwithstanding any other plovision of this Act, the Cabinet Secretary rnay, on thc
recommendation of thc Authority, by notice in the Gazette and subject to such conditions as lray
be appropriate, exempt any Government entity or enterprise l'rorn any provision of this Act
where such exemption is in the public interest and in furtherance of Govemment policy.

3 PUBLIC PARTICIPATION IN THE REVIEW OF THE I}ILL

7. Article I l8 (1) (b) of the Constitution of Kenya provides as follows: -
"Parliament shall fiicilitctte pttblic participcttion ancl involvement in the legislotive ancl other
husiness o.f Parliament and its Comntittees "

Standing Order 127(3) provides as follows-

"The Departmental Committee to which a Bill is commilled shall facilitate public parttcipation ttncl
shull take into account the views and recommendations oJ'the public when the Committee make.s its
recommendations to the Flouse ' '

8. In line with the Cor.rstitution and Standing Orders, the National Assembly in the local daily
newspapers of April 10tl' 2019 invited the public to rnake representations on the proposed
amendments in the Bill as per annexure 2 of the report. Several members of the public either'
individually or representing irTstitutions and organizations submitted their views to the
Committee by way of written and oral submissions.

The Committee received written submissions on the proposed amendments to the Mercl.rant
Shipping Act, 2009 Act.

The written submissions received are contained in Annexurc 3 of the report

[leport T.PW.H. Consideration of the Statute law (Miscellaneous Amendments) Bill. 2019



9. 'l'hc fbllowing stakel.roldels submitted their memoranda to the Committee:-

zr.'l'he'['ask Catering Institute;

b. 'l'hc Coast Parliamerrtary Group;

c. Mr. Nyainda Par-rl Llenry;

d. Scalarers Union of Kenya;

c. I-lon. Mohamed Faki, Senator Mombasa County;

l. Maritinre lnclustry Associations ;and
g. 'the Statc Dcpartrnent lor Shipping arld Maritimc Affairs.

3.1 'I'asl< Catcring Institute
10. In their nrcr.norandum to the Cor.nurittec, the Institute submitted that they supported tl.re proposed

anrcnclrlent because it will lead to the MSC Cluise Ships to be given a berth by Kenya National

Shipping Line r.urder Kenya Ports ALrthority in the port ol'Mornbasa. Further, that the proposed

arncndment will havc a rippte ctl-ect in terms ol'opcning up employment opportunities for

Kenyans and enhauciug capacity lor locals.

3.2 Coast Pnrliamcntary Group
ll.l'he Members of the Coast Parliamentary Group requested that the public participation through

the Departrnental Conrmittee on 'fransport, Public Works and Flousing be done in Mornbasa

County (Coast Region).

3.3 Mr. Nyainda Paul Hcnry
12. In his submission, hc stated that he supported the amendment on the basis that tl.tousands of

tunemployed Kenyan youth in the maritime sector will finally gain meaningful employment on

board ocean-going vessels.

3.4 Sctfarcrs Union of Kenya
13. In their written subrnissions, the Seafarers Union of Kenya supported the proposed amendurents

because in their view, there is urgent need to revive, build and strengthen the Kenya National

Shipping I-ine. That this would be in line with the Blue Economy which will provide

employment and training opportunities to thousands of Kenyan seafarers. That since 2014 to

date, Kenya has been training youths in marine engineering and nautical science from certificates

to degrees.

14. It was their further submission that as a long term plan, Kenya must own and run its own ships

througl.r the Kenya National Shipping Lir.re. That in order to get there, laws and policies must be

developecl to facilitate and enhance the process hence the need to amend the Merchant Shipping

Act, 2009.

15. It was also submitted that about 80% of the cargo that goes through the port of Mombasa is

owned by the Government of Kenya and that in shipping transport, whoever has the cargo

controls the ships. That once the Kenya National Shipping Line is empowered to handle all

government owned cargo, it will be in a position to control and actually own ships.

llrrprrrt T IIV{.H. Consirlcration of lhe Statute Iaw (l'{iscellaneous Amendments) Bill. 20lS



3.5 t{on. Mohamed Faki, Senator Mombasa County

16. In his submission to the Committee, the Hon. Senator for Mombasa County suburitted tl.rat the

amendment as proposed, gave the Cabinet Secretary wide and unfettered powers to exenlpt auy

entity, a matter that was of great concern since the CS will have unchecked powels. I'le
submitted to the Committee that it was a matter of great concern on how a Cabinet Secrctary can

solely determine what public interest without public participation is.

17.The Senator further submitted that whereas it was public knowledge that the intention was to

exempt KNSL from the provisions of section 16, it was important to note that the KNSL hacl no

capacity to operate berth C2 at the Mombasa Port. Ile noted that the KNSI- was not wl.rolly

owned by the government with the government owning 53% while a private cntity owning 47%o

of the shares. He submitted that any failure by the Kenya Maritime Authority to fully enfotce the

existing Act cannot be blamed on tl.re people or tl're lcadcrs. The Senator submitted that it was

true people were being exploited and that it was the Cabinet Secretary who had the mandate and

powers over the industry in general.

3.6 Maritime Industry Associations

18. The Committee received a delegation of representatives from different associations related to the

maritime industry, all in support of the amendrnent. These include the Association for Women in

the Maritime Sector in Eastern and Southern Africa (WOMESA), Mission to Seafarels, Lloma

Bay Boat Owners Association, Faza Isand Dwellers, Old Port Boat Owners Association, South

Coast Windsurfing Association, Young Seafarers Workers Group, National Marine Cadets

Association, Technical University of Mombasa Nautical Science Students Association

(TUMNSA), among so lnany others, all of who submitted their written memoranda to the

Committee.

19. The groups subrnitted that there was high and unfair exploitation of workers in the nraritime

sector, where foreign companies enrich thernselves in thc oountry at the expense of the poor

workers. They subrnitted that the amendment will create job opportunities. The Secretary

General of the Seafarers Union of Kenya submitted that Kenya has goods, has cargo but has no

ships, making matters worse for the industry. He submitted that the revival of the KNSL will be

very helpful for Kenya.

3.7 State Department for Shipping and Maritimc Affairs.
20. In their written submissions, they stated that the State Departn"rent supported the amendment and

further proposed that the Merchant Shipping Act be amended in section 16 by inserting the

Report I.PW.[l. Consideration of the Statute law (l'liscellaneous Amendments) Bill, 20lS



words "excellt thc l(enya National Shipping Line" immediatcly aftcr the rvords "shipping
linc". Sectiotr .,16 provides that-

16. Restriction on .ship owncr
(1) Na ownar of a ship or person providittg the service of o sltippittg line shall, either

tlirectly or indit'ectly, proviie in the nnritinrc induslry tlte service of crewing agencies,

pilotage, clearing andforwarding agent, portfacilily operalor, slripping agent, lerninal
operutor, container freight statiou, quuy side service provider, general ship contractor,
Imulage, empty contaitter depots, sltip chandler or suclt other service as the Minister
nny appoinl ttnder sectiott.

21.'l'he rationale for thc proposed amcndmcrlt to section l6 of the Merchaut Shipping Act is that the

sectior.t as currently wordcd shuts out any national shipping aspirations. The revival of the Kenya

National Shipping I-.inc is now a part ol'tl.re Medium-'['erm Plan III of Vision 2030 and as part of

sullport to the "tlig 4" Agcncla particulally as regarcls to Manufacturing, Food security as well as

agro-proccssing. '['hat firlther, it will enable thc KNSL take pride of its place as a national carrier

of local imports and exports as well as crcate thc catalytic impact of developing a full blown

lJlue Economy with the lull participation of Kenyans in the sector while reducing the maritime

trarlsport bulden on thc llational econorny. lhat restriction of international companies in certain

aspccts ol marine transportation logistics is a global pl'actice aimed at encotrraging participation

of locals in segments where capacities can easily be created.

4 COMMITTIIEOI}SEITVATIONS

'['hc Comrnittee while considering thc I]ill made the following key observations;

l) 'l'he proposed amendment is substantive in naturc since it seeks to allow the Cabinet Secretary to

exempt an organization fl'on.r the application of the Act hence ought not to be contained in a

Statute Law (Miscellaneous) Amendment Bill, whose purpose is to make minor amendments to

cxisting statutes. The merits ol thc proposed amendment should be considered in a substantive

amenclment Bill to the Merchant Shipping Act, No.4 of 2009.

2) 'lhe proposed amendments gives draconian powers to the Cabinet Secretary to exempt any

government entity or enterprise from the provisions of the Merchant Shipping Act and thus, the

said powers may be abused.

3) 'l-he irnport of the proposed amendment is to revive the Kenya National Shipping Line by

cnsuring that the Kenya National Shipping Line provides the service of crewing agencies,

pilotage, clealing and forwarding agent, port facility operator, shipping agent, terminal operator,

lir:pnrt T.PW.ll. Cnnsiderati0n 0f ths Statute Iaw (Miscellaneous Amendments) Bill. 2019



container freight station, qr.ray side service provider, general ship contractor, haulage, empty
container depots, ship chandler or such other service as the Minister may appoint under section
l6 of the Merchant Shipping Act, No.4 of 2009.

5 COMMITTEE STAGE AMENDMENTS
Having considered the Bill and the views by different stakeholders, the Committee proposed that

SCHEDULE
THAT the Schedtrle to the Bill be amended by deleting the proposed amendment to section 4 of the
Merchant Shipping Act,No.4 of 2009 and substituting therefore the following new amendments-

s.2 Insert the following new definition in its proper alphabetical order-
"national shipping line" means the Kenya National Shipping Line;

Insert the words "except a national shipping line" immediately after the
s.16(l) words "shipping line".

SIGNED ... DATE OS 11l-/ 2o tf
THEHON. DAVID PKOSING, MP, CBS
CHAIRPIRSON
DEPARTMITNTAL COMMITTEE ON TRANSPORT, PUBLIC WORKS AND I{OUSING

L^
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MINUTIS OF'TI.IE TI.IIRTY SIXTH (361TI) SITTING OF TI.IE DEPAR.TMENTAL

COMMITTEE ON TIT.ANSPORT I'UBLIC WOIT.KS & IIOUSING TIIILD ON

THURSDAY 91'rr MAy 2019 AT 11.30 A.M.IN s'r'ri FLooR CONTINENTAL HOUSE

1. FIon

2. l-lon

3. FIon

4. FIon

5. FIon

6. Hon

7. FIon

8. I-Ion

9. LIon

MEMBIRS PRESENT

David Pkosing, M.P. - Cl.railperson

Sarnuel Alama, M.P.

Savula Ayub Angatia, M.P.

Johnson Manya Naicca, M.P.

Dor-ninic Kipkoech Koskei, M.P.

Ahmed Abdisalan Iblahim, M.P.

Kulow Maalirn Hassan, M.P.

Mugambi Mr"rrwithania Rindikiri, M.P.

Peris Pesi Tobiko, M.P.

MEMBERS ABSENT WITH AI'OLOGY

L Hon,

2. FIon,

3. Hon,

4. Hon,

5. Hon,

6. Ilon.

7. Hon.

8. FIon.

9. FIon.

10. FIon.

Moses Kuria, M.P.

Suleiman Dori Ramadhani, M.P

David Njuguna I(iaraho, M.P.

Ahmed Bashane Gaal, M.P.

Gideon Mutemi Mulyungi, M.P

Rigathi Gachagua, M.P.

Shadrack John Mose, M.P.

Tom Mboya Odege, M.P.

Vincent Kernosi Mogaka, M.P.

Rehema Dida Jaldesa, M.P.

Vice Chairpersor.r

Clerk Assistant I/Lead Clelk

Clerk Assistant III

Legal Counsel

SECRETARIAT

1. Ms. Chelagat Aarou Tungo

2. }lr. Ahmed Salim

3. Ms. Mercy Wanyonyi



4. ML. Collins Mahambe

5. Ms. Zainab Wario

IN A1"I'I'NDANCE

1. Mls. Narrcy I(arigithu, CBS

2. Mr. Jose ph .lclnia

3. Ma.y. (lttd) Geolge Okong'o

4. Mr'. John Onlingo

5. Ml. Simon Mungai

Audio OIlrcel

Selgeant-at-a rr-n

Plincipal Sccretary, Malitirne and Shipping A

Ag. MD, KNSL

DG, KMN

Head, Cornn.rercial of Shipping, KMA

Senior Economist, Sliipping and Maritime

MIN No. TI'}WH 16012019 I'II.ELIMINAI(IES

Tlie meeting was called to ordel at ten o'clock, with a wolcl of prayer fi'om the Chairpelson.

Mernbet's conflmrecl tl.re agencla as consideration of the proposed amendment to the Met'chant

Shipping Act, No.4 o12009 as contained in the StatLrte Law (Miscellaneous Arnendments) Bill,

20l9lvhele the Principal Secletaly lbl Maritime ancl Shipping Affails was invited to pleseut her

v lews

MIN No. TPWII 16112019 CONtrIRMATION OF MINUTES OF THE

PREVIOUS

Confir'rnation of r.r.rinutes of the previous sitting was deferled to the next sitting of the Committee

MIN No. TI'WH l62l20l9t CONSIDEITATION OF THE I'ROPOSED

AMENDMENT TO THE MDRCHANT SHIPPING

ACT NO.4 0F 2009 MEETING WITH T}IE

PRINCIPAL SECRETARY FOR MARITIME
'Ihe Principal Secretaly subnritted her written presentation before Men-rbers sought clarification

on whether the I(enya National Shipping Line rvas under the State Department for Maritinre and

Shipping Alfairs or it was under 'fransport. -fhe Principal Secretary explained that the Act

proposed to be aurencled is under her docket even though Kenya National Shipping Line was

transf'erred to the State Department for Transport. Members noted that since the expected

beneficiary of the ploposed amendment was the Kenya National Shipping Line, it was then in



order that the Principal Secretary lbr Tlar.rsport was the one who should be executing tlre support

subn-rissions fol the Ministry. 'lhe Comntittee resolved that the Cabinet Secretary for the

Ministry of Transpolt, Infi'astructure, FloLrsing, Urban Developmellt & Public Works, the

Principal Secretaly for Transport and the Principal Secretary for Maritime and Shipping Affairs

be invited on Thursclay, 16tl' May 2}lg at lOam to submit the Ministry's views on the proposecl

amendrnent and to affold both the Ministry and the Committee a single plat{blm to cleal any

questions that nray arise. The Comnrittee further resolved to ir-rvite tl're Coast Parliarnentaly

Group on the same day at 12 noon and the Kenya Ports Authority at 2pm. Agenda for the

nreetings is colrsideration of the proposed amendment to the Melchant Shipping Act, No.4 of

2009 as contained in the Statr-rte Law (Miscellaneous Amendments) Bill, 201 9.

MIN No. TPWI{ 16312019z ADJOUR.NMENT
'lhere being no otlrel business, the sitting was adjor,rrned at thirty minutes past twelve noon. T'he

next rneeting to be helcl on Thursday, 16tl'May 2019 at 10:00am.

Signed

Date d-- > l':,

L.t

(Chairperson)

S





MINUTES OF THE TI{IR'IY SI'VEN'I'II (37,Ifl) SITTING OF I,I.IE DEPAIT.TMENTAL

COMMITTEE ON TRANSPORT PUBLIC WORIG & HOUSING HELD ON

THURSDAY 16'''r MAy 2019 A'I' 10.15 A.M. IN coMMIt"I'IiE RooM 7 MAIN

PAIILIAMENT I}UILDING

MEMBERS PRESENT

David Pkosing, M.P. - Chailpersou

Sarnuel Arar.na, M.P.

Ahmed Abdisalan Ibrahim, M.P.

Dominic Kipkoech Koskei, M.P.

Johnson Manya Naicca, M.P.

Mugambi Murwithania RindikiLi, M.P.

'['orn Mboya Odege, M.P.

Vincent Kemosi Mogaka, M.P.

MBMBERS ABSENT WITH APOI,OGY

l. FIon

2. LIon

3. I-Ion

4. FIon

5. FIon

6. FIon

7. I-lon

8. LIon

l. I-lon

2. I-Ion

3. Hon

4. FIon

5. Hon

6. I-Ion

7. I-lon

8. Hon

9. I{on

10. FIon

I l. I-Ion

Moses Kuria, M.P.

Suleirnan Dori Ramadhani, M.P

David Njuguna Kiaraho, M.P.

Ahmed Bashane Gaal, M.P.

Gideon Mutemi Mulyungi, M.P

Kulow Maalim Hassan, M.P.

Peris Pesi Tobiko, M.P.

Rehema Dida Jaldesa, M.P.

Shadrack John Mose, M.P.

Savula Ayub Angatia, M.P.

Rigathi Gachagua, M.P.

Vice Chairperson

Clerk Assistant I/Lead Clelk

Clerk Assistant III

Legal Counsel

SECRETARIAT

l. Ms. Clielagat Aaron Tungo

2. Mr. Ahmed Salim

3. Ms. Mercy Wanyonyi
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4. Ml. Collins Mahamba

5. Mr. Bernald Ouror.rdi

IN ATTENDANCR

l. Sen. Mohamed Faki, M.P.

2. Mrs. Nancy Kaligithu, CBS

l. Mr. Daniel Manduku

4. Maj. (lttcl) George N. Okong'o

5. Mr. Joseph Jurna

6. Capt. W. Ruto

7. Mr. Julius Segela

ti. AfTraya ll. Dena

9. Mr'. John Or.ningo

10. Mr. Steve Owaki

I l. Mr'. Zablon Mwangagi

I2. ML. DaudiI-laji

13. Mr. Sammy Mwendar

14. Mr. Mohamed Sebe

15. Ms. Fatuma M. Kisiwa

16. Ms..lar.ret W. Mirobi

17. Mr. Paul Nyainda Llenly

18. Dr. Chlistiaan Adika Adenya

19. Ms. Flolence Wanjikr"r Njau

20. Mr. Sadiq Feysal Abcli

21. ML. Sarnuel Wabuke

22. Mr. Joshua Kiminza

23. Ms. Betty Makena

24. Ms. Emnla Nkirote

Audio Officer

Sergeant-at-arnr

Senator, Mombasa County

PS Shipping anclMaritime AIfaiLs (SDSMA)

Managing Dilector, Kenya Ports Authority

Director General, Kenya Maritime Authority

Ag. MD, KNSL

GM Operations, KPA

Dep. Director', Maritime Transport

Gen. Man. Boal and Legal Selvices

Flead, Comm. Shipping, KMA

Sec. General, Seafarers Union of Kenya

Secletary, Kenya Ship Contractors Association

Chairn.ran, Seafarers Union of Kenya

Chairman, Kenya Seafarers Welfare Association

Committee, Seafarers Wolkers Union

Cadet, Jomo Kenyatta [Jni. of Agric. & Technology

Co-ordinator, Seafarers Union of Kenya

Marine Engineer Class III

Chairman, Marine Engineering Dept. JKUAT

Ag. Gen. Manager, Utalii Hotel

Unemployed Youth, Unemployed Seafarers

Consultant, Blue Econorny

Coordinator', Blue Economy Stakeholders Forum

ITF Inspector, Internation -lransport Workers Fed.

Rep. Family, Parents Association

MIN No. TI'>WH 164120l9: PITELIMINARIES
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'[-he rneeting was callecl to orcler at filteen rninutes past terl o'clock, with a word of ltrayer fio nr

the Chairperson. Meurbels conflrmecl the agenda as meetiug with the Ministry aud othcr

stakeholdels to receive views on the Statute I-aw (Miscellarleous Ameudurents) Bill, 20 19.

MIN No, TPWI{ 16512019: CONFII{MATION OF MINU'IES OF 'I'[IT

PREVIOUS

Confirmatior.r of rninutes ol'the previous sitting was clel'erlcd to the next sitting of the Cornmittee

MIN No. TPWH 16612019: SUBMISSION FROM TI.IE MINISTRY ON 'I'HI'

PIIOI'OSED AMIINDMENT TO THE MERCI'IAN'I'

SHII'PING ACT 2OO9 AS CONTAINED IN TTIIT

STAl'U'TE I,AW (MISCELLANBOUS

AMIINI)MEN'TS) BII,I,. 2019

'l'he Principal Secretary for Shipping ar.rd Maritime Affairs conveyed the apologies of the

Cabinet Secretary fbr Transport and the Principal Secletary fbr 'l'rar.rsport, both ol whom were

away on official duties. The Prir-rcipal Secretary submitted that the Ministry was firlly in support

of the amendrnents to the Melchant Shipping Act 2009. She gave a historical accottnt of the

Kenya Natiorral Shipping Line (KNSL), informirrg the Committee that the governnent f l(enya

tlrrotrgh the Kenya Ports Authotity owns 53o/o ol the shares while thc Mediterranean Shipping

Company S.A. (MSC), thc wolld's second-largest shipping line in terms of coutainer vessel

capacity, owns 47Yo of the shales in the KNSL.

Ttre Principal Secretary further asserted that no privatc colrparly will take over the port of

Mornbasa, a position confiuned by the Managing Director', Kenya Ports Authority (KPA). It was

subrnitted that the KNSL was a subsidialy wl'rich was urcler government oversight and that KPA-

jr"rst like the Attotney General, the National Tleasury, the PS trzrnsport and other lbr-rr

ir,dependent directors- has a seat in the board of KNSL. The Ministry further submitted that no

staff of KPA will lose their jobs as a resuit of the expected revival and restructnring plans of the

KNSL.

While noting the concerns tl.rat the scope o1'powers as proposed in tl.re euneudtnent was too wide,

the Ministry submitted that that the proposed amendment was only aimed at exen-rpting the

3



Kcnya National Sliipping l,ine frorn the provisions o1'scction l6 of the Merchant Shipping Act

2009 and no otlicr ltalty. ln thc altcrnativc, thc lvlinistly ploposed that instead ol'anrending

scction 4 of tlre Act. the National Asscnrbly may opt to amcnd scction l6 of the Act by aclcling

the rvords ";troviclcd tirat the above ltrovisions will r.rot aplrly to the National Shipping [,inc"

inrnrccliatcly a(icl scctiorr I6. 'l-he mccting notccl that thc scconcl option was better, plovicletl that

a dcllnition ol"National Shipping [.inc" was also includcd iu thc Act.

'l'hc Ministry strbnrittecl that the intention fbr the rcvival ancl enrl:owering of a national shipping

line wns to crcatc cmltloyrnent ar.rd othcl ol.rpoltunitics in thc nralitirr-re sector fbr the youtli.

MIN No. ]'PWII 167 l20lt) SUI}MISSIONS IIITOM STAIflIIIOLDI1ITS IN'I'IIE
MAI{I'IIMI,I SltC'[OR. ON THtr l'>ll0l'}OsEl)

AMENI)MIIN'I] 'I'O THE MIDIICI{ANT STIIPPING

ACT 2O()9 AS CON'|AINED IN'I'HE STATUTE LAW

MISCELLANI'OUS AMENDMEN'TS) I}ILL. 2019(

-fhe Committec receivecl a delcgation of l'epresentatives 1r'om different associations related to the

malitir.ne iudustl'y, all in sultpolt of the amenclnrent. 'l'hese inclucle tl.re Association fot' Wotnen in

the Maritir.nc Sector in liastcrn and Southeln Africa (WOMESA), Mission to Seafarels, Florna

I3ay l-)oat Owncrs Association, Faza lsancl Dwcllcrs, Olcl Port Boat Owr.rers Association, South

Coast Winclsulling Associatior.r, Young Sealarers Workcrs Gloup, National Marine Cadets

Association, 'lechnical University ol Monrbasa Nautical Science Students Association

(I'UMNS,,\), aulong so lrally others, all of who submitted their written memoranda to the

Comr-r-rittee-

'lhe groups submitted that there was high and unihir exploitation of workers in the maritin.re

sector, where tbleign companies enrich themselves in the coulltry at the expense of the poor

workers. fhcy suburittcd that the amendment will create job opportunities. Tl.re Secretary

General of'tl.re Scafarcls Union of Kenya submitted that Kcnya has goocls, has cargo but has no

shil:s, n.raking matters worse Ibr the industry. LIe sr.rbmitted tl.rat the revival of the KNSL will be

very helplirl fbr Kenya.
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MIN No. TI'WH 16812019: SUBMISSION I'IIOM THE SENATOR OIT

MOMBASA COUNTY ON THB PITOPOSEI)

AMENDMENI' TO TI.IE MERCHAN'I' SHIPPING

ACT 2OO9 AS CONTAINED IN THE STATUTE LAW

(MISCELLANEOUS AMENDMENTS) BILL.2019

In his submission to tl.re Committee, the FIon. Senator fol Mombasa Coturty submitted that the

amendment as proposed, gave the Cabinet Secretary wide and unfettered powers to exempt any

entity, a matter tl.rat was of great concern since the CS will have unchecked powers. I-le

subrnitted to the Committee that it was a matter of great concel'n on how a Cabinet Sect'etary cau

solely determine what public interest without public participation is.

The Senator firrther subnritted that whereas it was public knowledge that the inteutior.r was to

exempt KNSL from the provisions of section 16, it was important to note that the KNSL hacl no

capacity to operate berth C2 at tl-re Mombasa Port. I-Ie firrther submitted that the KNSL was not

wholly owned by the governrneut with the govelnment owning 53% while a plivate entity

ownir-rg 47%o of the shares. FIe fulther asserted tl'rat any failule by the Kenya Maritime Authority

to fully enforce the existing Act cannot be blamed or.r the people or the leaders. '[he Senator'

submitted that it was true people were being exploited ancl that it was the Cabinet Secretary who

had the mandate and powers over the industry in genet'al.

MIN No. TPWH 16912019: ADJOURNMENT

There being no other business, the sitting was adjonrned at flfteen minutes past two o'clock. -fhe

next meeting to be heid on Monday, 20'l'May 2019 at 9:30am.

aL-Signed

Date

(Chairperson)

z/ r/ztr7
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Newspaper advertisement inviting the public to
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CTIAIITPEITSON'S FOIIEWAI{I)
The Statrrte Larv (Misccllancous Arnendrnent) Bill. 20l9 n,as publishecl anci reacl the tirst
tinre. 'fhe bill is in keeping rvith thc prilctice ol'maliins arnendntents rvhich do not nrer.it the
pttblication ot'separate Bills and consolidating lhe nr to one tlill. 'Ihe bill theletbre proposes
atnendtlrents to valious Acts ol'Palliarrre nt. l)ulsuant to the provisions of Standing Order 127
(l), olthc National Assernbly Stancling Orciers u,hiclr provides thut a Bill hcrving bean recttl ct

fir.st lime .vhull .stancl contntitted to llrc relewnt Da ptrrrttte nttt I Cottttrriuee it is on this basis
that the Cornmittee rnakes this Report.

;l/ take this opportLrnity to thank all Menrbels ol' the Conrnrittee lor theil input in the
consideration ol the Statute Larv (Misc'ellaneorrs Arnendrlent) Bill. 20 19. The Conrrnittee
also takcs this opportunity to thank thc Olllcos of'the Speaker and ol the Clerk ol the
National Assernbly tbr the logistical support accorded to it during the exercise. -fhe

Comntittee also appreciates tlte role plal,gd 1r} the rneclia lollorving its coverage ofl the
proceedings, thus enhancinq accountatriIity and t r.an s piu.urrcr,.

Pursuant to provisions ot'Standing Order 199 (6). ancl on behall ol the f)epartrnental
Conttrittee on Adnr irristration and National SecLrrit-\,. it is rn1 pleasant privilege ancl honor to
present to this Hottse the Repolt of the Clornnrittce on tlre Statute L,aw (Miscellaneous
Anrendmerrts) Bill. 20 I 9.

SIGNED

DEPARTMEN'TAL
SECURIl'Y

HON. (HON. PAUt, KOINANGE, MP)
(CI.IAIRPERSON)

COMMI'I'|'EE ON i\DMINIS'l'RA'l'lON & NATIONAL

\h
DATE

_\
Sn s+1 )--s-\\
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I.O PREFACE
The Departrnental Comnritlee on Aclministration and National Security was constitr.rted on

l4tr' Decernber 201 7 prrrsuarrt to plovisions ol Stancling Orclc'rs 2 l6( I ).

l. The Cornrnittee executes its nranrlatc- irr accordance u,ith (he provisions of Standing Order
216 (5). fiorn which it drarvs its mandare to. inter alia;

a) investigate, inquire into and report on all rnatters relating to the mandate,

managernent, activities, administration, operatiorls and estimates of the assigned

Ministries and depaltrnerrts: and

b) study and revierv all legislation retbrred to it:
c) To vet and report on all appointrnents where thc C'onstitution or any law requiles the

National Assernbly to approve. except those under Standing Order 204.

Honorable Speaker,

2. ln executing its rnandate, the Cornrnittee oversees the lollorving Ministries and

Departnrents:

i) 1'he Ministry ol'lntcrior & C'oorclination ol'National (jovernnrent

a) State Departnrent ol' lnterior
b) State Departnrent of Border Control. lmnrigration arrd Registlation of

Persons.

c) State Departnlent olCorrectional Services

ii) 'Ihe National Police Service Cornrnission

iii) The Independent Policing Oversight Authority
iv) The Public Service Courrnission

3. According to Schedule ll of the Standing Orders. the Conrmittee is rnandated to

Consider the following subjects:

i) National Securitl,l
ii) Police Serv ices:

iii) llonre Atlairs;
iv)Public Administralion:
v) Public Service,

vi)Prisorrs;

vii) Irnrnigration

2.0 COMMITTEE MEMBERS
l. Hon. Paul Koinange, MP (Chairpersorr)

2. Hon. John Waluke, MP (Vice-Chailpelson)

3. Hon. Athanas Wamunyinyi, MP

4. Hon. Peter Kalurna, MP
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5.

6.

7.

8.

9.

l0
lt
12

l3

t4

t5

t6

l7
l8

Hon

Hon

Hon

I-lon

Hon

I{on

Hon

lJon

Hon

Hon

Hon

Hon

Hon

Hon

Makali Mulu. MP

Didrnus Wekesa Barasa Mutua, MP

Geoffrey Kingagi Muturi, MP

Marselino Malirno Arbelle, MP

Tecla Chebet Tunr. MP

Josphat Kabinga Wachira. MP

Nirnrod Mbithuka Mbai. MP

Ceorge l-heuri. MP

Martin Deric Nguniiri Wambugu, MP

Abdi Onrar Shurie, MP

Halinra Mucheke, MP

Peter Masara, M[)
Adunra Owuor. MP

Edward Oku Kaunya.MP

2.1 COMMITTEESECRDTARIAT

l. Mr. Abdullahi Aden

2. Mr. Joshua Ondari

3. Ms. Brigitta Mati
4. Mr. Donald Manyala

5. Mr. Edison Odhiambo

Sen ior Clelk Assistant

Clerk Assistant

Legal Counsel

Researcher Olficer Ill
FiscaI Anal),st lll

List of Recommendations

The Cornrnittee having considered the Statute Law (Miscellaneous Amendments) Bill, 20 l9
recornmends the lol lowing:

l. The Districts and Provinces Act, 1992 (No.5 of 1992)

The Comrnittee agreed to the Proposed Arnendrnent

The implication of the anrendment is to give power to the Cabinet Secretary responsible

for internal affairs to make regulations lor the bettel implenrentation of the provisions of
the Act;

2. 'I'he Alcoholic Drinks Control Act, 20I0 (No. 4 ot20l0)

The Committee resolved to delete the Proposed Aurendments

Justification

The irnplication is to allo,'v all cadres ol Magistrates to try of'fences under tlre Act. The

The Cornmittee lurther observed that all cadre rnav not have the requisite experience

to try offences under the Act;

I
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l. 'fhe Prevention of 'l'errorisnr Act,2012 (Acl No. J0 ol'2012)

Amendments

(a) in the proposed arnendnrents to the l)revention of' J'errorisnr Act, 20 12, (No.30 ol
2012)-

(i) by deleting the proposed arnendnrents to section 40A (2) and substituting

thereible the tbllorving-

s.a0A(2) Delete paragra;llr (c) and sLrbstitule thc'retbr the tollora'ing neu'

paragraph-

"(e) the Directorate of Inrrrigration:

lnsert the tbllorvirrg nen, parasraphs itnrnediately after paragraplt (e)-

"( ea) tlrc Nationll Policc'Servicc:

(eb) lhe Kenva ('o^st Cuald Selvice:"

40A (3) the Cornnrittee agreecl to the proposed Atnendrnents

.lustification

The inrplicatiou of tlre arrrenclment is to irrcrease thc tern of the rnentbers of the

Centre to be cunrulative six years to enltance contitlttit)'ot'the cenlre.

408 (2) the Conrrnittee agreed to the proposed amendtnents

J ustification

Tlre itnplication ol'the arrrerrclrnerrt is to plovide lilr adtlitiorral responsibilities to the

oentre

40C the Conrrlittee agreed to the proposed anrendnrents

J ustilication

The irnplication of the anrendrtrent is to also provide lbr additional responsibilities

with regard to approving all civil societl, e1'gsnizations and international non-

governmental organizations engaged in preventing and coLtntering violent extrernism

and radicalization. The amendnrent is irnportant as there is need to lurther vet or

i nterrogate tlre o;rerations ol' the abovc t-rt'gan izations.
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3.0 BACKGROUND

The Statute Law (Miscellaneous Arrrendments) Bill. 20 l9 rvas read f irst tlnre and

strbsequently cornmitted to the Cornnlittee pursuant to the provisions ol Standing Order 127

(l) and there after report to the Flouse.

The bill is in keeping lvith the practicc'ol'making anrencirnents rvhich d<l rrot nrerit the

publication ol separate Bills and consolidating thenr to one Bill. -t'he bill (heretole proposes

arrendnrents to the lollowing Acts of Parlianrent.

I. The Districts and Provinces Act. 1992 (No. 5 ol 1992)

Il. The Alcoholic Drinks Control Act, ( No. 4 of 20 l0)
lll. l'he Prevention of 'ferrorism Act.20 l2 (No.30 ol20 l2)

4.0 SUBMISSION OF MEMORANDA

Article ll8 of the Con.stitu!ion provicle.r thot, "Porlionrent :;hullJtrcilitate public porticipation
and intolventent in the Lagislative ond other btrsine.s:; of Parlionrcnt and it:t committee:;

Standing order 127 (3) provides that. " the Departrnental (.'orrrmittee to which a bill is

commifted shall facilitate lrublic palticipatiorr and shall take in to account views and

recommendations of the public when the conrrnittee nrakes its repofi to the FIoLrse.

ln the Consideration olthe Bill, the conrnittee invited nrenroranda fl'orrr the public vide a

notice in the local dailies Pursuarlt to Afiicle I l8 olthe Constitution and Standing order 127

(3 ).

l. The Corrrnittee received mernoranda tl'onr the public pursuant to Standing Order 127

(3) fronr the following t\\,o entities:

a) Bowmans Coulson Harney LLP)
b) Coast Civil Societl, Netrvork

c) The Kenya Assr'rciatiorr of Marrufhctrn'els

Bownrans (Coulson Ilarney LLP)

The Memoranda by Bowmans (Coulson Harney LLP) sates as tbllows;

The Bowmans (Coulson I'Iarney LLP) reviewed the Alcoholic Dlinks Control Act,20 l0
(No.4 of 2010) and noted that the Act efl'ectively placed otfences under the Act outside the

julisdiction of the resident rnagistrate by defining rnagistrate as a rnagistrate above the rank ol
a resident magistrate.

7

The Committee observed that;





'fhe implication of the ar.nendnrent is to open up all cadlcs oF lnagistrates to try oflences

under the Act. It further observed that the intentiorl of'National Assembly is to restrict some

cadres ol rnagistrates rvho are to heal cases under the Act due to lack of experience in

handling such rnatters.

Coast Civil Society Netrvork

The Menroranda by tlre Coast Based Civil Societl'Organization rvot'king arottnd
preventing and counteling Violent Extrenristrr stated as tbllows;

a) The lnstitution leviewed the Preverrtion of"lerrorisnr Act. 2012 (No.30 ol
20 l2) and noted the tbllorving

b) that the proposed anrendrnents to the above nrentiorred statute raises

concel'n anrongst coast based civil society organisations engaged in
preventing and countering violent extrenrism (PCVE)t

c) the proposed anrendnrent to Section 40 C is against the spirit olcollective
lesponsibility and the tenets olthe Public Bcneflt Organisation Act;

d) that the CSO (Civil based organisations) have clear nronitoring and

evaluation fi'anrervork in responcling to issLtes around PCVE and as sLtch

the issues rvill not be well attencled b1' the centrel

e) the CSOS doubt the capacity of the Centre irr approving ancl revierving the

work of CSO advocating tbr PCVE;

Q the CSOs are nrandated to carry out their roles pttrsttant to registration by

the NCO board of Ken;'a and in their vierv strb.iecting thern to another

plocesses equivalent to double registratiort.

I'he Cornrnittee observerl th at

a. Registration olNCOs is an activity ttndet'taken by the NCO Board

of Kenya. The firnction of the Board inter alia, is to (dvise tl,e

Government on lha nclit'ilia:,^ o.[ lhe Non-Governmenlal

Orgunizatious und lheir role in cvelopnrcnt willtitt Ken.yu;

b. The Act provides that Board is to work in harmony with Non-

Covernmental Organizations Cotrncil. This is provided lor trnder'

Section 24 ( l) which states "7/?c Council sholl advise the Bourd

wilh respect to the code o.f contlucl and such olher slulules as

8





nru! litcilitute tlte regultttion oJ Nott-Governmenlul Orgonizuliotts
on tnollers of tltair uclivilies, nuliortul sccuril-,1t, troining, the
developnrent o.f ttolionul ntu power, institutionol huillitrg,
scienlific atrl technologicul tlevelopntenl untl r^uch olher motlers
of nutiottul interesl, 'The inf'erence of this section is that in terrns

ol the rceulatiorr ol non- eovcl't'lnterrtal organisations in their
activities. national securit,t,c.t.c other statutes nray provide fol a

code ol'conduct or othel adclitional nteasurr.s that an NCO ntay be

srrbiected tcl. ln this case. the C'ouncil shall advise the Board on

such additional nreasure. ln tl)is instance. section 40 C provides tbr
such additional nreasules that C-SOs and NCOs dealing rvith PCVE
are to be subjected to that is further registration and lirrlher report
to the centre on the ir rlaill,activities.

It is inrportant to note that Public Benetit Organisations Act 20 I 3 is
a larv seeking to provide a tnore enablitrg environrnent for NGOs,
with clear criteria regarding NCOs' registration, enhanced

accoLrntability, set tirnelines lor processing applications. as well as

tax incentives and bcnellts fol orgarrisatiorrs conducting "public
bcneflt activities". lt rras passed b_r the Pallianrerrt in 2012 arrd

signed into larv b)'thc then Presiclent Mwai Kibaki on Janual'y 14,

2013. but lras not been operationalized tet.

d. The Public Benetlt Organisations (Arnendrnent) Bill, 20 l6 was to

arnentl the Public Benefjts Olganizations Act. No. l8 ol 20 l3 to
opelationaliz-e the Act in accordance rvith the larv. The Bill
proposed Io arnend the Act bl,renrovirrg the porvers corrlerred upon

the Cabinet Secretary to deterrline the date or time at which this

Act rvill corne into force. The Bill lapsecl at the end of the I I'r'
Parliarnent.

'f he Kenvn Association ol'Manufacturcrs

The Cornmitted received Mernolanda fionr lhe Kenl'a Association ol Manufhcturers that

intended to anrend section 32 (3) olthe Alcoholics Drinks Act No.4 of'2010 which provides

the staterrent and health rvarning ret'erred to in section (2) shall conrprise llot less than 30%

of-the total surface area olthe package.

Tlre amendrnent was to delete the worul puckuge and substitr.rte it u'ith the word lobel

c
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'lhe corrrnittee obscrvecl that, this ploposed aurerrtlu.tcttt *,as o;te ning tltc scopc of'the Stattre

l,arv (Miscellaneous Anrenclrnent) Bill 20 19. in tlrat. it cxparrded tlre strb.iect rnatter at hand

corltrar)' to the stan(ling orcle I l-'ii (5) ol'thc Niltional Asscrnbll.

The ClonrrDittee lirrthcl sought cornrnents on the Stattttc (l.arv Misccllaneotts Anrendrncnt)

Bill, 20 l9 tionr the Ministry ol lnterior & Couldination of Natiorral Covernnrcnt, the Ol'flce

ol- the Attorney Ccneral and the Kenya [-arv Retblnr Cotntttissiott to be subrnitted on or

bctirre Tucsday 23'd April 20 19.

'I'he Cornnt ittcc did not lcccivc anv c()tlttltcttls liorn thc Ol'llcc o1-the Attorney Cie rlelal and

thr: Kerrya l-its' I{clolrtt ( otl'ttttissiott

'l'hc (lonrrlittee reccivecl a lctter liorn thc Ministrl'ol lntoliol arrcl Coorditration ot'National

Covcrnltcnt requesting lbl tintc to cor)soli(latc tlteir cotntttctrts on thc Bill. (Co1ly ol'the

lcttc r attached)

5.0 SI'T'I'INCS

J'he Conrltiltee corrsiclcrccl tlre StatLrtc t.aw (Misccllrt.tcoLts Atttctrdrlrerrts) []ill.20l9 in its

sittings held on'l'uesda1,23,,r April 20 l9 ancl Thursday 2"'l May 20 l9 I{espectively ancl

adopted its report orr 'l-Lresclay 7'l' May' 20 l9

6.0 CoNSIDERA'I-ION OF 'tlllj, STAl'U'l'[, t.AW (MISCEI',LANEOUS

AMIiNDMBNTS I}ILL, 20I 9

1'he Legal Counsel took thc Mernbc|s through ttre Stiltrrtc la$' Misccllarreotls n lllencllllents

llill.20 l9 on 'l-rresda1, 2l''t April 2019 cxplaining thc ilnrenrlnrcrlts to the variotts Acts and

thcir ef'f'ect and irrfbt'nrcd tlte conltrt ittcc as Ibllorvs:

'fhe Statute Law (Miscellaneous Arnendrnent) Bill.20l9 (National Assernbli'Bill No.2l of

2019) ivas read a llrst tirtrc in the l-lottse ou 3"l April. 20l9'
'lhe Bill seeks to rrake various aurencirl]errls lo sevcral lar.r's its slleciticd. l-lre Comnlittee is

taskcd u,irh cor-rclucliug ltublic palticipation ort the ltrllol'ing statrrtcs rvhich are proposecl to

be amended-

(l) -l'hc Districts and Provinces Act, 1992 (No.5 ot'1992):

(2) 'l'lre Alcoholic L)rinks Control Act.20l0 (No.4 ol'2010); and

(3)'l'hc l)reventiot.t o1'Tc't'roristtr Act.20I2 (Act No 30 oi20I2)'

LAW I'R0I'OS11D

AMIiNDMENT

.I US'I'I I.'ICA'I'ION

The Districts and P rov in ces

Act, 1992 (No. 5 ol'1992)

the tbllorving
inr nr ed iate ly

'fhe principal ottject ol the

I)istricts and Plovinces Aot is

to establish Provinces and

Inscrt

sect iott

nc\\

a licr
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Councill

(b)the National In

Service;

(c) the Kenya Defence

Forces;

(d)the Attorney-Ceneral ;

gence

(e)Directorate

lrnrn igration

Registration; the

Police Service; and

ot
and

Nationa I

be

the

and

the

(f) such other national
agencies as tnay be

deterrnined by the National
Seculity Council.

(3)The nrembers of the

Centre specified under

srrbsection (2) shall be

seconded to the Centre tbr a

period not exceeding thlee
years.

I

l

(4)The Director shall

responsible fbr
management

implementatiorr of
lirnctions of the Centre.

408. Responsibilities of the

Centre

I

t2

of' Prrbl ic Plosecutions;

(i) the Kenva Wildlit'e
Servicesl

0) the Probation and

Aftercare Services

Depaffnrent:

(k) the Kenya

Service:

(l)the Kerrl,a Civil A
Authority;

and"

Renunrbet' pamgraph (f) as

paragmph (m).

P son s

v rat ron

Insert the follorving
paragraph lrnnrediately

To align new developments

in prevention of terrorism to

e.xisting policy and legal

new
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under the Act. The Cornnrittee obser.vecl tlrat
experience to try oft'ences under the Act;

all cadre [101i 1161 have the t'equisite

(3) I-HAT, in the proposed anrendnrenrs ro rhe prcvenrion ol'Terrorisrn Act,20 l2 (No.30
of2012) -

(a) in the proposed arlenclrlent to section 40A (2)

(i) the proposed arnendment is to correct a dr.alting error;

(ii) to insert rrew pa'agraphs irnrnediately atier palagraph (e), rvhich include
the the Ministry fbr the rirne being r.esponsible tbr tbreign affairs, the
office olthe Direcror of Public Prosecutions. the Ke'ya wildlif'e Services,
the Probation and Altelcat'e Services Departtnent, the Kenya prisons

Service and the Kenya Civil Aviation Authority. The Cornrnittee observed
that these agencies are covered uncler par.agraph 2(fl which provides.,'/ie
cenlre shall cousisl ot'o./ficas.fi.ont suc.h othcr nulional ugencies os trro_1,

be de ternritte I h.y tltc Nutittttttl Sccuril.tt (.'uttttc,il,,' The Conrrnittee lirrther
observed that tlrele is need to include the Kenya Coast cuard Ser.vices the
maritinre security organ rvith the rnandate to protect Kenya's ten.itorial
waters against terrolisnt. pilacy among others. The Corlnrittee proposed to
delete paragraphs (g) - (l) and insert a new paragraph (g) to read as.,(g)
the Kenya Coast Cuard Service:

(iii)to delete the antendnrent ro renuntber the paragraph (i) as par.agraplr (m).
the arnendtnent has been rendered nugatory because of the deletion olthe
proposed paragraphs (g)- (l)

(b) in the proposed atnendrnent to 40A(3). the Conrrtritree obscrved rhat rhe inrplication
ot' the arnetrdtnent is to increase the terrn ot'the rnembcrs of the Centre to be

ctlrnttlative six years. lt rvas t'Lrrthcl observed that tlre lerrr ol the mernbers of the
Centre needs to be reconsidered to enhance continuity olthe centt.e.

(c) in the proposed atnendnrents to 408 (2). the Comlnittee observed that the irnplication
of the amendrnent is to provide lor additional r.esponsibilities to the centre;

(d) in the proposed atnendments to 40C, the Comrnittee observed that the implication of
the anrendrnent is to also provide for additional responsibilities with regard to
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approving and all civil society organisations aud international non-govet'nrxental

organisations engaged in preventittg and cotrntering violerrt extrenlisnr and

radicalisation. lt rvas tirrther observecl lhat the atncncitnent is irtlportant as lhere is

need to furthel vet or interrogate the operatioss of tlre atrove organisations.

8.0 COMMITTBE RECOMMENDAI'IONS

The Cor.nnrittee having consic|-.recl the StatLrte Larv (M iscellatteotts Atnendtrrents) Bill.

20 l9 reconrnrencls tlre tbllorving:

The Districts antl Provinces Act' 1992 (No. 5 ol'1992)

The Cornmittee agreed to the Proposed Atnendtnents

The implication ol the anrendtnent is to give power to the Cabinet Secretary responsible

for inter.nal aflairs to rnake regulatiorrs lor the better ittrpler11entation ol the Plovisions of

the Act;

The Alcoholic Drinla Control Act,20l0 (No' 4 of 2010)

The Committee resolved to delete the Proposed Atnendrnerrts

Justification

The implication is to allorv all cat1res of Magistratcs to lr)' ot'lbnces trnder the Act. The

Cornnrittee lurther observecl that all caclre nrav not have the reqtrisite experience to try

of'f ences under the Actl

'l'he Prevention of Terrorisnr Act, 2012 (Act No' 30 of 2012)

Am e nd men ts

(b) in the proposed amendrnents to the [)revention of' fcrrorisrtr Act, 2012. (No'30 of

2012)-
(ii) by deleting the proposed atnendtrents to section 40A (2) and strbstittrting

therefore the following-

s.40A(2) Delete paragraph (e) ancl sttbstittrte theretbr the tbllowing new

PalagraPh-

"(e) the Directorate of lrrlnr igratiorr:

Insertthetbllorr,ingnewparagraphsinrnrediatelyafierparagraph(e)_

"(ea) the National Police Service:

,
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MINUTES OF THE I5TII SITTING OF DEPARTMENTAL COMMITTEE ON
ADMINISTRATION AND NATIONAL SECURITY HELD ON TUESDAY 23RD APRIL
2019 IN 4TH FLOOR, CONTINENTAL HOUSE, MAIN PARLIAMENT BUILDINGS AT
10:00 AM

PRESENT

L The Hon
2. The Hon

3. The Hon

4. The FIon

5. The Hon

6. The Hon

7. The Hon

8. The Hon

9. The Hon

APOLOGIES

L The Hon

2. The Hon

3. The Hon

4. The Hon

5. The Hon

6. The Hon

7. The Hon

8. The Hon

9. The Hon

Paul Koinange, MP
WafulaWamunyinyi, MP
Peter George Kaluma, MP
George Theuri, MP
MarselinoMalimoArbelle, MP
Halima Mucheke, MP
Dr. Tecla Chebet Tum, MP
Peter Francis Masara, MP
Abdi Omar Shurie, MP

Chairperson

John Waluke, MP Vice-Chairperson
Dr. MakaliMulu, MP
Oku Kaunya, MP
AdumaOwour, MP
JosphatKabingaWachira, MP
DidmusWekesaBarasaMutua, MP
Geoffrey KingagiMuturi, MP
NgunjiriWambugu, MP
Nimrod MbithukaMbai, MP

IN-ATTENDANCE

NATIONAL ASSEMBLY

l. Mr. Abdullahi Aden
2. Mr. Joshua Ondari
3. Ms. Brigitta Mati

Senior Clerk Assistant
Clerk Assistant
Legal Counsel

MIN.NO. NA/ANS/2019/40 PR.ELIMINARIES

The Chairperson called the meeting to order at 10.20 am the agenda was adopted by the
members present.
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MIN.NO. NA/ANS/20I9l41 : CONSIDERATION OF THE STATUTE LAW
MISCELLANEOUS AMENDMENT BILL 20I9

'lhe Legal Counsel took the Members through the Statute law Miscellaneous Amendments Bill,
2019 on Tuesday 23'd April 2019 explaining the arnendments to the various Acts and their effect
and informed the committee as follows;

The Statute Law (Miscellaneous Amendment) Bill,2019 (National Assembly Bill No.2l of
2019) was read a first time in the House on 3'd April,20l9.

The Bill seeks to make various amendments to several laws as specihed. The Committee is

tasked with conducting public participation on the following statutes which are proposed to be

amended-

(1) The Districts and Provinces Act,1992 (No. 5 of 1992);

(2) The Alcoholic Drinks ControlAct,2010 (No.4 of 2010); and

(3) The Prevention of Terrorism Act,2012 (Act No. 30 of 2012).

LAW PROPOSED

AMENDMENT
JUSTIFICATION

The Districts and Provinces

Act,,1992 (No. 5 of 1992)

(The Act o.f Parliament is to
prescribe the districts and
provinces inlo u,hich Kenya

is divided)

Repeal ofsection 4 ofAct No

t6 of 1968

5. Section

Constitution
(Amendment)

repealed.

o.f the

Kenya

1968 is

4

of
Act,

Insert the following
section irnmediately

section 5-

new

after

Regulations.

6. The Cabinet Secretary of
the Ministry for the time
being responsible for internal

alfairs may make regulations

for the better carrying into
effect the provisions of this

Act.

The principal object of the

Districts and Provinces Act is
to establish provinces and

districts in Kenya.

To restructure the system to

fit devolved governance in
terms of realigning the old
structure to the new structure

2



Thc Alcoholic Drinks
Control Act, 2010 (No. 4 of
2010)

"magistratett means a

magistrate above the rank of
resident nragistrate;

Section 2

Delete the definition of the

word "magistrate" and

substitute therefor the

following-

t'magistratett has the

meaning assigned to it in the

Magistrates' Court Act, 2015
(No.26 of 2015).

To eliminate inconsistencies

between the Acts.

Tl.re Prevention of Terrorism
Act, 2012 (Act No. 30 of
2012)

40A. Establishment of a

counter-terrorism Centre

(l) There is established a

National Counter-Terrorism
Centre, hereinafter referred
to as the "Centre" which shall
be an inter-agency body.

(2)The Centre shall consist of
offices from the following
organisations-

(a)the Director appointed by
the National Security
Council;

(b)the National Intelligence
Service;

(c) the Kenya Defence

Forces;

Delete paragraph (e) and

substitute therefor the

following new paragraph-

"(e) the Directorate of
Immigration;"

Insert the following new
paragraphs immediately after
paragraph (e)-

(0 the National
Service;

(g) the Ministry for the time
being responsible for foreign
affairs;

(h) the Office of the Director
of Public Prosecutions;

(i) the Kenya Wildlife
Services;

0) the Probation and

Aftercare Services

Department;

(k) the Kenya Prisons
Service;

(l)the Kenya Civil Aviation

Police

To rectify the drafting error
in paragraph (e);

To include other relevant

agencies that acquire vital
information that may assist in
the prevention of temorism.

To extend the period the
officers seconded may serve

at the Centre.

3



Renumber paragraPh (f) as

paragraph (m).

Authority;

and"(d)the AttomeY-General;

(e)Directorate

Immigration
Registration; the

Police Service; and

(0 such other national

agencies as may be

determined by the National

Security Council.

(3)The members of the

Centre specified under

subsection (2) shall be

seconded to the Centre for a

period not exceeding three

years.

(4)The Director shall

responsible for
management

implementation of
functions of the Centre.

of
and

National

be

the

and

the

To align new develoPments

in prevention of terrorism to

existing policy and legal

structures.

Policy and law on telrorlsm

to adapt to new develoPment

on terrorism and

counterterrorism

Insert the following new

paragraph immediatelY

after paragraph (e)-

"(f) analyse all information

and intelligence on terrorism

and counterterrorism for

purposes of proposing PolicY
and legal adjustments to the

National Security Council

40B. Responsibilities of the

Centre

(1)The Centre shall be

responsible for the co-

ordination of national

counter-terrorism efforts in

order to detect, deter and

disrupt terrorism acts.

4



(2)Without prejudice to the
provisions of subsection (l)
the Centre shall-

(a)establish a database to

assist law enforcement

agencies;

(b)conduct public awareness

on prevention of terrorism;

(c)develop strategies such as

counter and de-

radical ization;

(d)faci litate capacity building
for counter-terrorism
stakeholders ;

(e)co-ordinate with other
government agencies to
provide security certification
for aviation schools or
companies.

and other national

leadership."

secunty

40C.Responsibility of the
public and government
bodies

(l)The Centre may request
any person or government

body for any information
relating to terrorism.

Renumber the existing
provisions as subsections (2)

and (3) respectively and

insert the following new
subsection immediately
before the renumbered

subsections-

"(l) The Centre shall be an

approving and reporting

To task the centre with the

role of approving all civil
societies and NGOs
conducting activities related

to counterterrorism. The
same organisations are to
report to the centre of their
daily operations.

5



The Non-Governrnental

Organizations Co-Ordination

Act provides for the

registration of all civil

societies and tlot1-

governmental organisations

in Kenya.

Section 12 (2) provides that

"A certificate ol registration

shall be conclusive evidence

of authority to oPerate

throughout Kenya or such

parts of the countrY as are

specified therein."

In this case, there is need for

guidelines lor the centre in

approving, rejecting an

application or appeals of the

same

institution for all civil society

organisations

andinternational non-

governmental organisations

engaged in preventing and

countering violent cxtremism

and radicalisation through

counter-messaging or public

outreach, and disengagement

and reintegration of
radicalised individuals. "

(2)Members of the public

have a responsibility to

furnish the Centre with any

inlbrmation relating to

terrorism which is within
their knowledge.

MIN.NO. NA/ANS/20 I 9/42:. COMMITTEE OBSERVATIONS

The Committee observed the following-

(l) THAT,the proposed amendments to the Districts and Provinces Act, 1992 (No'5 of

1992),are in order as the implication of the amendment is to give power to the Cabinet

Secretary responsible for internal affairs to make regulations for the better

implementation of the provisions of the Act;

(2) THAT, in the proposed amendments to the Alcoholics Drinks Control Act,20l0 (No.4 of

2010) the implication is to allow all cadres of Magistrates to try offences under the Act.

The Committee observed that all cadre may not have the requisite experience to try

offences under the Act;

6



(3) THAT, in the proposed amendments to the Prevention of Terrorism Act,2012 (No.30 of
2012) -

(a) in the proposed amendment to section 40A (2),

(i) the proposed amendment is to correct a drafting error;

(ii) to insert new paragraphs immediately after paragraph (e), which include the
the Ministry for the time being responsible for foreign affairs, the office of
the Director of Public Prosecutions, the Kenya Wildlife Services, the
Probation and Aftercare Services Department, the Kenya prisons Service and
the Kenya civil Aviation Authority. The committee observed that these
agencies are covered under paragraph 2(0 which provides "The centre shall
consist of ofJices from such other national ogencies as may be determinetl
by the National Security Council.r, The Committee further observed that
there is need to include the Kenya coast Guard services the maritime security
organ with the mandate to protect Kenya's territorial waters against terrorism.
piracy among others. The Committee proposed to delete paragraphs (g) - (t)
and insert a new paragraph (g) to read as "(g) the Kenya coast Grlard Service;

(iii)to delete the amendment to renumber the paragraph (f) as paragraph (m) the
amendment has been rendered
proposed paragraphs (g)- (l)

nugatory because of the deletion of the

(b) in the proposed amendment to 40,4(3), the Committee observed that the implication of
the amendment is to increase the term of the members of the Centre to be cumulative six
years. It was further observed that the term of the members of the Centre needs to be
reconsidered to enhance continuity of the centre.

(c) in the proposed amendments to 408 (2), the Committee observed that the implication of
the amendment is to provide for additional responsibilities to the centre;

(d) in the proposed amendments to 40C, the Committee observed that the implication of the
amendment is to also provide for additional responsibilities with regard to approving and
all civil society organisations and international non-governmental organisations engaged
in preventing and countering violent extremism and radicalisation. It was further

7



observed that the amendment is important as there is need to further vet or interrogate the

operations of the above organizations.

MIN.NO. NA/ANS/2019/43: COMMITTEE RECOMMENDATIONS

The Committee having considered the Statute Law (Miscellaneous Amendments) Bill,20l9

recommends the following;

The Districts and Provinces Act, 1992 (No. 5 of 1992)

The Committee agreed to the Proposed Amendments

The implication of the amendment is to give power to the Cabinet Secretary responsible for

internal affairs to make regulations for the better implementation of the provisions of the

Act;

The Alcoholic Drinks Control Act, 2010 (No. 4 of 2010)

The Committee resolved to delete the Proposed Amendments

Justification

The implication is to allow all cadres of Magistrates to try offences under the Act. The

Committee further observed that all cadre may not have the requisite experience to try

offences under the Act;

The Prevention of Terrorism Act,2012 (Act No.30 of 2012)

Amendments

(a) in the proposed amendments to the Prevention of Terrorism Act, 2012, (No.30 of

2012)-
(i) by deleting the proposed amendments to section 40A (2) and substituting therefore

s.40A(2)

the following-

Delete paragraph (e) and substitute therefor the following new

paragraph-

"(e) the Directorate of Immigration;

Insert the following new paragraphs immediately after paragraph (e)-

"(ea) the National Police Service;

8



(eb) the Kenya Coast Guard Service;"

40A (3) the Committee agreed to the proposed Amendments

Justification

The implication of the amendment is to increase the term of the members of the Centre to

be cumulative six years to enhance continuity of the centre.

40B (2) the Committee agreed to the proposed amendments

Justification

The implication of the amendment is to provide for additional responsibilities to the

centre

40C the Committee agreed to the proposed amendments

Justification

The implication of the amendment is to also provide for additional responsibilities with
regard to approving and all civil society organizations and international non-

governmental organizations engaged in preventing and countering violent extremism and

radicalization. The amendment is important as there is need to further vet or interrogate

the operations ofthe above organizations.

MIN.NO. NA/ANS/2019/44: ADJOURNMENT

There being no other business the meeting was adjourned at thirty Minutes past twelve O'clock

\-
DATE: 2-o\ \SIGNED

HON. PAUL KOINANGE, M.P.
(CHAIRPERSON)
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MINUTEs oF THE 16T,, sITTING oF DEPARTMENTAL CoMMITTEE oN
ADMINISTRATIoN AND NATIoNAL SECURITY HELD oN THURSDAY 2,d MAY,
2OI9IN 4TH FLOOR, CONTINENTAL HOUSE, MAIN PARLIAMENT BUILDINGS
AT 10:00 AM

PIIESENT

l. The

2. The

3. The

4. 't'he

5. ',l'he

6. 'l-he

7. The

8. 'f he

Hon

Hon

Hon

Hon

I-lon

Hon

Hon

Hon

Paul Koinange, MP

WafulaWarnunyinyi, MP
Dr. MakaliMulu, MP
Oku Kaunya, MP
AdumaOwour, MP
MarselinoMal imoArbelle, MP
Halima Mucheke, MP

Dr. Tecla Chebet Turn, MP

Chai rperson

John Waluke, MP Vicc-Chairperson
Peter George Kalunra, MP
George Theuri, MP

Peter Francis Masara, MP
Abdi Omar Shurie, MP

JosphatKabingaWachira, MP
D idmus WekesaBarasaMutua, MP
Geoffrey KingagiMuturi, MP
NgunjiriWambugu, MP

Nimrod MbithukaMbai, MP

APOLOGIES

l. The

2. The

3.'rhe
4. 'l'he

5.'lhe
6. 'Ihe

7. 'Ihe

8. The

9. The

10. The

Hon

Hon

Hon

Hon

Hon

Hon

Hon

Hon

Hon

Hon

IN-ATTENDANCE

NATIONAL ASSEMBLY

l. Mr. Abdullahi Aden
2. Mr. Joshua Ondari

Senior Clerk Assistant
Clerk Assistant

MIN,NO. NA/ANS/2019/45: PRELIMINARIES

The Chairperson called the meeting to order at 10.15 am the agenda was adopted by the
members present.

CONSIDERATION OF MEMO'RANDA ON THE
STATUTE LAW MISCELLANEOUS
AMENDMENT BILL 2019

MIN.NO. NA/ANS/2019/46:



l. The Committee received memoranda from the public pursuant to Standing Order 127

(3) from the following two entities:

Bowmans Coulson Harney LLP)

Coast Civil Society Network

Bowmans (Coulson Harney LLP)

The Memoranda by Bowmans (Coulson Harney LLP)

The Bowmans (Coulson Harney LLP) reviewed the Alcoholic Drinks Control Act,20l0
(No.4 of 2010) and noted that the Act effectively placed offences under the Act outside the

jurisdiction of the resident magistrate by defining magistrate as a magistrate above the rank of
a resident magistrate.

The Committee observed that;

The implication of the amendment is to open up all cadres of magistrates to try
offences under the Act. It further observed that the intention of National Assembly is

to restrict some cadres of magistrates who are to hear cases under the Act due to lack

of experience in handling such matters.

Coast Civil Society Network

The Memoranda by the Coast Based Civil Society Organization working around
preventing and countering Violent Extremism stated as follows;

a) The Institution reviewed the Prevention of Terrorism Act,2012 (No.30 of
2012) and noted the following

b) that the proposed amendments to the above mentioned statute raises

concern amongst coast based civil society organisations engaged in

preventing and countering violent extremism (PCVE);

c) the proposed amendment to Section 40 C is against the spirit of collective

responsibility and the tenets of the Public Benefit Organisation Act;

d) that the CSO (Civil based organisations) have clear monitoring and

evaluation framework in responding to issues around PCVE and as such

the issues will not be well attended by the centre;

a)

b)



e) the CSOs doubt the capacity of the Centre in approving and reviewing the
work of CSO advocating for PCVE;

Q the CSOs are mandated to carry out their roles pursuant to registration by
the NGO board of Kenya and in their view subjecting them to another
processes equivalent to double registration.

The Committee observcd that

a. Registration of NGOs is an activity undertaken by the NGO Board
of Kenya. The function of the Board inter alia, is to advise the
Government on llte aclivities of the Non-Governmenlal
Organizalions and their role in development within Kenya;

b. The Act provides that Board is to work in harmony with Non-
Covernmental Organizations Council. This is provided for under
Section 24 (l) which states "The Council shall advise the Board
wilh respect lo the code of conducl and such otlrer stotutes as
may facililale the regulation of Non-Governmental Organizotions
on mqtlers of llrcir activilies, national security, training, lhe
development of nationol monpohter, institutional building,
scienlific and technological development and such other malters
of nalionol interest.''lhe inference of this section is that in terms
of the regulation of non- governmental organisations in their
activities, national security e.t.c other statutes may provide for a
code of conduct or other additional measures that an NCO may be

subjected to. ln this case, the Council shall advise the Board on
such additional rneasure. In this instance, section 40 C provides for
such additional rneasures that CSOs and NGOs dealing with pCVE

are to be subjected to that is further registration and further report
to the centre on their daily activities.

It is important to note that Public Bencfit Organisations Act 2013 is
a law seeking to provide a more enabling environment for NGOs,
with clear criteria regarding NCOs' registration, enhanced
accountability, set timelines for processing applications, as well as

tax incentives and benefits for organisations conducting .,public

benefit activities". It was passed by the Parliament in 2012 and
signed into law by the then President Mwai Kibaki on January 14,

20 I 3, but has not been operation alized yet.

c



d. The Public Benefit Organisations (Amendment) Bill, 2016 was to
amend the Public Benefits Organizations Act, No. 18 of 2013 to
operationalize the Act in accordance with the law. The Bill
proposed to amend the Act by removing the powers confered upon

the Cabinet Secretary to determine the date or time at which this

Act will come into force. The Bill lapsed at the end of the lls
Parliament.

i

l

MIN.NO. NA/AII[S/2019/47: ADJOURNMENT

There being no other business the meeting was adjoumed at twelve O'clock

SIGNED DATE: 1HNr.... ?-o\1
HON. PAUL KOINANGE, M.p. (CHAIRPERSOTg
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Likewise. regislered persons who moke both

slondord roled supplies ond zero-roted

supplies ond ore perpeluolly in o VAT credit

position, ordinorily include the WHVAT elemenl

in o VAT refund cloim to the Commissioner.

Therefore, The proposed omendment

ottempis to bring clority io whoi wos poor low.

l1 remoins to be seen if the omendment will

ochieve this.

AII codres of mogisirotes will try offences under

the Act.

The Alcoholic Drinks Acl effectively ploced

offences under lhe Aci outside the jurisdiclion

of lhe residenl mogisirote by defining

mogislrole os o mogistrole obove the ronk of

residenl mogistrole.

Delete the definilion of the word "mogiskoie"

ond subslitule iherefor lhe following

"mogislrote" hos lhe meoning ossigned to it

in the Mogistrotes' Court Act.

THE ALCOHOLIC

DRINKS CONTROL

ACT NO. 4 of 2010

Deletion of the word "being" oppeoring in

porogroph 2312]|lo). The sub-section if

omended with lhen reod:

"a) o Choirperson oppoinled the Cobinel

Secretary"

Delelion of the words "who sholl be ihe

Choirperson" oppeoring in porogroph 23b).

The sub-section if omended with then reod:

Notei lhe subslonliol chonge to seclion 23

resulted from lhe enoclmenl of Ihe Stoture [ow

(Miscelloneous Amendment) Act 2018 which,

when il come inlo force, repeoled lhe enfire

section 23 of the Wildlife Conservotion ond

Manogemenl Acl.

The chonge proposed by The Slotule Low

(Amendmeni) Bill 2019 seeks io remove

ombiguity thot orose from the 20.l8

omendmenl to section 23.

23. Estoblishmenl of Endowment Fund

23. (l ) There is estoblished o wildlife

Conservotion Trust Fund thot sholl bre vested

in o governing body esioblished in

occordonce wiih subsection (2)-

(2) The governing body refened lo in

subsection (l) sholl serve os o public-privote

portnership ond comprise -

o) o Choirperson being oppointed the

Cobinet Secretory;

THE WILDLIFE

CONSERVATION

AND

MANAGEMENT ACT

(NO. 47 Ot 2013)

4
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(MISCELLENEOUS AMIVIENDMENT) BILL, 2019 _

No.33

,]-tt
AMENDMIINTS TO ]'IIE

t'HE S1'A1'l.l',l'1. LAW

l(cnya Gazcttc Supplcntcnt

WII tlre unclersignccl (loast Based Ciivil Society Organizations workirrg around Prevcnting and

(iountcring V iolcrrt F.xtrenrisrn.

RD('OCNIZ.tN(i thc rolc ol' Ciovernrne nt and thc National Counter-'l'errorisnt Ccntrc in

coord inating PCV Ll rvork.

AFI- I[tt\4lN(i our contrlitntcnt ancl responsibilitl, to l)revcttting and Coutrtcrins Violcnt

[:x trc nr isnt

ACKNOWI.tTDGIN(; the clynamic ancl evolving naturc ol'Violcnt lfxtrcrlistu phctrotncnotr:

t']Lt{L'lBY DIIAW the attcntiorr ol'the housc to the lollort,ing:

I TIIAI'the proposcd arlcn<hnents to PO-l A by the State Lau,s Miscellanct.rus Atucndnrents

Bill, 20 l9 raiscs grlvc conccrns anronB (loast basecl civil society organisatiotts rvorkrrrg

around I)CVE with rcgards to thcil daily opcrations.

2 l llA'l- thc proposccl Anrendnrcnt to S 40C' by inserting Subscction i l ) to provide the

(lentrc vvith the mandatc to al)provc and rcceivc reports ol'all CISOs and ltrtcrnational Non-

Covcrrrnrental Orgarrizations cngaging in prevcrrting and cor.rltcrinS violent c\trcnrisut irncl

radicalization through c()Lrntcr-nrcssaging or public outreach and discngagcntcnl aud

rcintegration ol radicalizcd individuals is against thc spirit ol collcctivc responsibility and

thc tcncts of'the [)ublic l]cncllt ()rganisat.ion Act u,hrch is thc corc lcgislutiorr uuvcrning

EGT=IVIE
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I t. 'l'HA'l' CSOs havc a clear monitoring and evaluation flramcwork in responding to issues ol'

PCVE which will ngt be well attended to by the Centre hcnce the CSOs arc in a better

positiorr to continue with their mandate.

12. -ll-lAT CSOs cloubt the capacity of the Ccntle to approve and tcview CSOs wo* around

PCVE.

ll. I'l lAl' the enfbrcernent oIthe proposed amcndrnent will result to loss of gains by the CSOs

activclv involved in PCVE.

lr4. Tl IAT previous ellbrts ro have a resolution bringing on board CSOs to actively participate

in the Multi -z\gcncy Anti -Tcrror Body have nol been successfirl.

15. TFIA'I the CSOs are lully nrandatcd to carry out their roles in lieu olregistration by the

NCO Coordilatiol Bgard and other relevaut bodies hence sut:jecting theln to anothcr

plocess of sceking approval lionr the Ccntrc is tantamount to d<lublc registraticrrt.

Tt-lDltEFORIi Your Hunrblc Petitioners Pray that Parlianrcnt:

l. t)isregard thc proposed amcndmcnt to the l)rcvcntion cr[' l'crroristlr Act S 4()C t I ) in

totality.

2. Allow ('S()s to acrively participate in the Multi-Agencl' Anti- l'crror Bodl's z\ctivities.

.i. LJplrold thc inclcpcrrdcncc of (lSOs working orr PCVF. to [rc'able to also check the State

and its institutions including the NC-l'(l

4. Llphold thc role and rnaldatc ol'CSOs in adyising the cetrtre and criticising.

And Your Petitiorrers will cver l)r'ay.

CC: Scnate's Clommittee of Legal and Human Rights Affairs

On behalf of Coast Civil Society Nehvork

Signed b1':

PETITIONERS NATIONAL ID NO. stGNATIrRt,
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2 Clause 2 -
Schedule

Section 32 (3) of the Alcoholic
Drinks Act No. 4 of 2OL0:

Delete the word "package" appearing

at the end of section 32[3) and

substitute thereof with the word
"label".

The Clause will read as follows

'section 32 (3) The statement and
health warning referred to in
subsection (2) shall comPrise not
Iess than 30o/o of the total surface

afea of the label.'

This provision requires the statement

and health warning to comPrise not

less than 300/o ofthe total surface area

ofthe package. This is onerous on the

manufacturers of alcoholic beverages

for the following reasons: -

a) The provisions require an

investment on labels which usually

does not cover the total surface area

of the package. This will require an

investment on sPecialised

machinery and applicators to enable

compliance with the Provisions
requiring that the statement and

health warning comprising not less

than 30%o ofthe total surface area of
the package.

bJ There wiil be increased costs in

respect of returnable Packaging
which require cleaning and

removing of labels Prior to

subsequent use. The cost of cleaning

the returnable packaging will
increase due to the coverage of the

total surface area ofthe Package.

Section 32 (3) The statement and health warning

referred to in subsection (2) shall
The Alcoholic comprise not less than 300/o of the
Drinks Act No.4 ,tot"l surface area of the package.
or2o1o.ne$tcr
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c) There is also a concern on the

disposal of the labels covering the

total surface area of the packaging'

The current efforts bY the

government in environmental

conservation will be thwarted if the

labels are disposed ofin an irregular

manner.

The amendment of the Section IS

necessary to manufacturers of alcoholic

drinks for the following reasons: -

1) Manufacturing is a key pillar for the

Big 4 agenda with the government

setting out to incentivise and ease

the cost of investment for

manufacturers in the countrY' The

provision has a countervailing effect

in that it increases the costs oi gootis

produced as it has a caPital

investment comPonent"

The increased costs of goods

produced will be Passed on to the

ultimate consumer and thus affect

the affordability of alcoholic drinks'

In turn, some consumers will oPt for

illicit and counterfeit alcoholic

2)
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drinks which tend to be cheaPer.

This impacts on health of the

consumers as there is no qualitY

assurance in respect of illicit and

counterfeit goods. Ultimately, this

will also impact a keY government

initiative of addressing issues with

respect to illicit and counterfeit

goods.
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CHAIRPERSON'S F'OREWORD

The Statute Law (Miscellaneous Amendment)(No.2l) Bill,2019 is a Bill sponsored by Hon. Aden

Duale, Leader of the Majority Party, and it seeks to amend many other laws but the ones relevant

to the Committee is:

o The Wildlife Conservation and Management Act (No. 47 of 2013)

The Committee considered the proposed amendments to the Act above for submission to the

Departmental Committee on Justice and Legal Affairs pursuant to the Communication by the Hon.

Speaker issued on 3'd April, 2019.

In the Memorandum of Objects and Reasons, the Statute Law (Miscellaneous

Amendments) (No.2l) Bill,2019 seeks to amend the Wildlife Conscrvation and

Management Act, 2013 (No. 47 of 2013)

s to remove ambiguities currently existing in the Act.

The Committee is thankful to the Offices of the Speaker and the Clerk of the National Assembly

for the logistical and technical support accorded to it during its sitting. Further, I wish to express

my appreciation to the Committee Members for the immense contributions towards the preparation

and production ofthe report.

It is therefore my pleasant duty and privilege, on behalf of the Departmental Committee on

Environment and Natural Resources, to submit its report on the consideration of the Statute Law
(Miscellaneous Ame ent) No.2l Bill,2019 for consideration Pursuant to Standing Order 127

Lt-rJ t----
..- / r/^

oate.........{ .1.: ;?.t...*..':. !.Signed.
HON.
CHAI

KE MBIUKI, MP
ERSON,

DEPARTMENTAL COMMITTEE ON ENVIRONMENT AND NATURAL RESOURCES
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EXECUTIVE SUMMARY
On 3'd April, 2019,lhe Statute Law (Miscellaneous Amendments) (No. 21) Bill,2019 was read a
First Time and thereafter committed to the various Departmental Committees for consideration
pursuant to Standing Order No. 127. The Departmental Committee on Environment and Natural
Resources held one meeting to consider the Bill.

On 1Oth April, 2019, the National Assembly placed advertisements on the Local Dailies calling for
views from the general public on the Bill pursuant to Article 118 of the Constitution. The
Committee received submissions from: Nature Kenya, Bowmans and Taita Taveta County Civil
Society Network. The Committee also sought for views from the Ministry of Tourism and Wildlife
and from the Kenya Law Reform Commission.

The Committee observed that

1. The proposed amendments to the Wildlife Conservation and Management Act (No. 47 of

2013) were mainly meant to correct typographical errors.

The Committee having considered the proposed amendments to the Wildlife Conservation and
Management Act, 2013 and the views from all the stakeholders, resolved that to move the
amendments to the Wildlife Conservation and Management Act, 2013 as contained in the
recommendation part of this report.

4



I.O PREFACE

1.1 Establishment of the Committee

The Departmental Committee on Environment and Natural Resources is one of the fifteen (15)

Departmental Committees of the National Assembly established under Standing Order 216 whose

mandate, pursuant to the Stancling Order 216 (5,) is as follows:
a) To investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

ministries and departments;

b) To study the programme and policy objectives of Ministries and departments and the

effectiveness of their implementation;

c) To study and review all the legislation referred to it;
d) To study, assess and analyze the relative success of the Ministries and departments

as measured by the results obtained as compared with their stated objectives;

e) To investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as may be referred to them by the

House;

0 To vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order No.204
(Committee on appointments);

(fa) To examine treaties, agreements and conventions;

S) To make repofts and recommendations to the House as often as possible, including

recommendation of proposed legislation;

h) To consider reports of Commissions and Independent Offices submitted to the House

pursuant to the provisions of Article 254 of the Constitution; and

i) To examine any questions raised by Members on a matter within its mandate.

1.2 Mandate of the Committee
In accordance with the Second Schedule of the Standing Orders, the Committee

consider matters related to:

i) Climate Change

ii) Environment Management and Conservation

iii) Forestry

iv) Water Resource Management

v) Wildlife
vi) Mining and Natural Resources

vii) Pollution and Waste Management

is mandated to

In executing its mandate, the Committee oversees the following State Departments, namely
o Ministry of Water and Sanitation;

5



o Ministry of Environment and Forestry;
o The State Department for Wildlife; and
o The State Department for Mining.

1.3 CommitteeMembership
The Committee on Environment and Natural Resources was constituted by the House in
December,2017 and comprises of the following Members: -

No. Name Constituency Party
I The Hon, Kareke Mbiuki, M.P.,

Chairperson
Maara Jubilee Party

2 The Hon. Sophia Abdi Noor, M.P.
Vice Chairperson

Ijaara PDR

3 The Hon. Benjamin JomoWashiali, M.P., CBS Mumias East Jubilee Party

4 The Hon. David Kangogo Bowen, M.P Marakwet East Jubilee Party

5 The Hon. Francis Chachu Ganya, M.P North Horr FAP

6 The Hon. Ali Wario Guyo, M.P Garsen Wiper Party

7 The Hon. Beatrice Cherono Kones, M.P Bomet East Jubilee Party

8 The Hon. Charity Kathambi Chepkwony, M.P Njoro Jubilee Party

9 The Hon. Hilary Kiplang'at Kosgei, M.P Kipkelion West Jubilee Party

l0 The Hon. Peter Kimari Kihara, M.P Mathioya Jubilee Party

1l The Hon. Benjamin Dalu Tayari, MP Kinango ODM

12 The Hon. Charles Ong'ondo Were, M.P Kasipul ODM

l3 The Hon. Nasri Sahallbrahim, M.P Nominated FORD K
14 The Hon. Rozaah Buyu. M.P Kisumu County ODM

15 The Hon. Said Hiribae, M.P Galole FORD K

t6 The Hon. Hassan Oda Hulufo, M.P Isiolo North KPP

t7 The Hon. Amin Deddy Mohamed Ali, M.P Laikipia East Jubilee Party

l8 The Hon. Rehema Hassan, M.P Tana River County MCC

l9 The Hon. (Eng.) PaulMusyimiNzengu, M.P Mwingi North Wiper Party

6



1.4 Committee Secretariat
1. Ms. Esther Nginyo
2. Mr. Dennis Mogare Ogechi

3. Mr. Sidney Lugaga

4. Ms. Winnie Kulei
5. Ms. Yunis Amran

- Clerk Assistant II/Lead Clerk
- Clerk Assistant III
- Legal Counsel I
- Research Officer III
- Fiscal Analyst III
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2,0 BACKGROUND
'll.re Statute Law (Miscellaneous Amendments) (No.21) Bill,20l9 is a Bill sponsored by Hon.

Aden Duale, Leader of the Majority Party. It was read a First Time on 3'd April, 2019 and

thereafter con.rmitted to the various Departmental Committees for consideration pursuarlt to
Standing Order No. 127. It seeks to amend the following laws under the Environment and Natural

Resources sector, the Wildlife Conservation and Management Act (No. 47 of 2013).

The Departmental Committee on Environment and Natural Resources considered the amendments

as contained in the Statute Law (Miscellaneous Amendment) No. 2 I , Bill, 2019 for submission to

the Departmental Committee on Justice and Legal Affairs pursuant to the Communication by the

Hon. Speaker issued on 3'd April,20l9.

The Statute Law (Miscellaneous Amendment) No.2l, Bill,2019 seeks to amend the Wildlife
Conservation and Management Act (No.47 of 2013) so as to remove the ambiguities that are in

the Act.

On 1Otl'April, 2019, the National Assembly placed advertisements on the Local Dailies calling for
views from the general public on the Bill pursuant to Article 118 of the Constitution. The

Committee received submissions from the following stakeholders:-

a) Nature Kenya;

b) Taita Taveta County Civil Society Network; and

c) Bowmans.

The Committee also sought for views from the Ministry of Tourism and Wildlife and from the

Kenya Law Reform Commission through a Letter dated 24th April, 2019.

2.1 Clause by Clause Analysis
The following is clause by Clause analysis of the proposed amendments to the Wildlife
Conservation and Management Act (No. 47 of 2013):

1. CLAUSE:
PROPOSAL

s.23(2)
"Delete the word "being" appearing in paragraph (a)."

23 (l). There is established a Wildlife Conservation Trust Fund that shall

be vested in a governing body established in accordance with subsection
(2).

(2) The governing body referred to in subsection (1) shall serve as a

public-private partnership and comprise -

(a) a Chairperson bglllgappointed the Cabinet Secretary;

SECTION

8



EFFECT/ OBSERVATION: The amendment proposes to delete the word "being". The

amendment appears to address a syntax error where the word is not placed in the right order

in the sentence structure.

OBSERVATION

Upon deletion of the word "being" appearing in section 23(2)(a), the section if amended

shall read:

"A chairperson appointed the Cabinet Secretary"

The resulting amendment shall be ambiguous and ungrammatical.

RECOMMENDATION
The Committee should introduce an amendment during the Committee stage to correct the

ambiguity by inserting the word "by" immediately after the word "appointed" so that the

paragraph will read:

"(a) A chairperson appointed by the Cabinet Secretary

2. CLAUSE

SECTION:

responsible for

Delete the words "who shall be the Chairperson "appearing in
paragraph (b)."
(b) the Principal Secretary in the State Department for the time being

matters relating to wildlife who shall be the Chairoerson;

EFFECT/ OBSERVATION: The amendment proposes to delete the words "who shall be

the Chairperson" appearing in paragraph (b).

Paragraph (a) already provides for the appointment ofa Chairperson and thus the need for
this amendment.

9



3.0 SUBMISSION FROM THE STAKEHOLDERS (PUBLTC PARTICIPATION)

The Committee received memoranda from the following

I

ii

iii

Nature Kenya

Taita'Iaveta County Civil Society Network; and

Bowmans

COMMITTEE'S
RECOMMENDATIONS
The Committee agreed tr
the proposal, however, i'
proposed to include one 

I

communify conservancJ
representative under
23(2)(e). 

I

The Committee noteo
that it had proposed to I

insert the word "by'
immediately before the
words '6the Cabinet I

Secretary" to address thr
ambiguity in this
paragraph. I

The following matrix indicates the proposals frorn the various stakeholders and our analysis

3.lThe Wildlife Conservation and Management Act,2013

CLAUSE GROUP/
PERSON

PROPOSAL/ AMENDMENT

23(2) Nature Kenya The Sponsor proposes that
Cornmittee inserts a new
amcndnrent under section
23(2)(e) to include at least one
replesentative from local
comrnunities and civil society
organizations in the governing
body.
RATIONALE
The objectives of the fund are
designed to ensure that benehciaries
and contributors aredrawn from a
wide spectrum of stakeholders.

2s(2)(a) Bowmans The Sponsor proposes that
Committee inserts a new
amendment under section 23(2)(a)
to read "The Cabinet Secretary who
will be the Chairperson"
RATIONALE
Upon deletion of the word "being"
appearing in section23(2)(a) if
amended shall read:
"23(2)(a) A chairperson appointed
the Cabinet Secretary"
Therefore if the intention is to
appoint the Cabinet Secretary as the
Chairperson then the wording
should be clear and communicate
the latter intention.

10



251 Third
Schedule

Taita Taveta
County Civil
Society Network

The sponsor appears to have
submitted a memoranda/petition
with proposals against proposals
submitted under Statute law
(Miscellaneous Amendments) Act,
No. 18 of 2018. The submissions in
the memorandum are not addressed
to SLMAB Bill. No. 2112019

The proposals were
addressing the Statute law
(Miscel laneous
Amendment) Act, No. l8 of
2018. The Committee
therefore did not address
the section addressed as it
had been overtaken by
event.

3.2 Submission by the Ministry of Tourism and Wildlifc

The Cabinet Secretary, Ministry of Tourism and Wildlife appeared before the Committee on

Thursday, 2"d May.,20l9 and submitted on the Statute Law (Miscellaneous Amendment) Bill,
2019 as follows, that:

ll

ltl

tv

The Ministry had written to the Attorney General requesting for amendments of Section

23(1) and 23(2) of the Wildlife Conservation and Management Act No. 47 of 2013 as

was amended by the Statute Law (Miscellaneous Amendments) Act No. l8 of 2018

which came into force on the lSth January,2019;

The Ministry had observed that the new section 23(2) paragraph (a) and (b) provided

for two chairpersons of the Wildlife Conservation Trust Fund and this would make the

establishment of the Endowment Fund untenable;

The Ministry therefore proposed that the appointment of the Chairperson be made by

the Cabinet Secretary and remove the Principal Secretary for Wildlife as a Chairperson

too;

With the amendments in place, it would be possible to establish the Wildlife
Conservation Trust Fund and put a Board of Directors in place.

3.3 Submission by the Kenya Law Reform Commission

The Kenya Law Reform Commission submitted on the Statute Law (Miscellaneous Amendment)

Bill,20l9 as follows, that:

That deletion of the word "being" appearing in paragraph(a) ofsection 23 (2),

Under Section 23 (2) (a), the deletion of the word "being" will amount to an ambiguity

because the sequence of words and phrases may give rise to an improper legislative

11



sentence. Accordingly, we propose textual amendment by inserting the word "by" between

"appointed" and "the Cabinet Secretary" to have a clear legislative sentence.

2. The deletion of the phrase "who shall be the chairperson..." appearing in paragraph (b) of

Section 23 (2).

By deleting the phLrase"who shall be the chairperson" under Section 23 (2) (b) is

appropriate. Retaining it alters the original meaning as per the principal Act because the

section states the distinct members who shall comprise the body established under

subsection (2). Including the phrase will create an ambiguity on who really is the

chairperson.

3. Effectively, the amendments under discussion seem to rebut previous amendments that had

been enacted under Statute Law (Miscellaneous Amendment) Act, 2018.
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4.0 COMMITTEE'S OBSERVATIONS
The Committee made the following observations, that;

ll

l.

lll.

The Marginal note 'The Wildlife Endowment Fund' needed to be amended to read 'The
Wildlife Conservation Trust Fund' as the Endowment Fund is limiting.
There was need to effect the amendments as proposed in the Statute Law (Miscellaneous

Amendment) Bill, 2019 so as to cure the ambiguities that were existing in the Wildlife
Conservation and Management Act, 2013.

There was need to include a representative of community conservancy in the body
governing the Trust Fund for it to be more inclusive. However, there was need to ensure

that the numbers are within the mwongozo pinciples on leadership.

13



5.0 COMMITTEE'S RECOMMENDATION
The Committee having considered the Bill and the submissions from the stakeholders makes the

following recommendations ;

SCHEDULE

THAT the Schedule to the Bill be amended in the proposed amendments to the Wildlife

Conservation and Management Act, 2013 -

(a) by inserting the following new amendment in its proper numerical sequence -
23(l) Delete the word "Endowment" in the marginal note and substitute therefor

the words "Conservation Trust";

Justification

The Endowment Funtl is limiting and therefore the need to make a conservation lrust

fund.
(b) by deleting the proposed amendments to section 23 (2) (a) and substituting therefor the

following new amendments -
23(2) Delete paragraph (a) and substitute therefor the following new paragraph

"(a) a Chairperson appointed by the Cabinet Secretary;"

Justification

This is to correct ambiguities and syntax error

Insert the words "and one of whom shall be a representative nominated

by an umbrella wildlde conservancy body" immediately after the word

"matters" appearing in paragraph (e);

JustiJication

This will make the conservancyfund to be more inclusive.
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MINUTES OF THE 29TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENvIRoNMENT AND NATURAL RESouRCEs HELD oN TUESDAY 7'ttrMAY,2019
AT II:30 AM IN THE 2ND FLOOR BOARDROOM, CONTINENTAL HOUSE,
PARLIAMENT BUILDINGS.

PRESENT

l. The Hon. Kareke Mbiuki, M.P. Chairperson
2. The Hon. Benjamin Jomo Washiali, M.P., CBS

3. The Hon. Charles Ong'ondo Were, M.P.

4. The Hon. Nasri Sahal Ibrahim, M.P.

5. The Hon. Hilary Kiplang'at Kosgei, M.P.

6. The Hon. Hassan Oda Hulufo, M.P

7. The Hon. Benjamin Dalu Tayari, MP

8. The Hon. David Kangogo Bowen, M.P.

9. The Hon. Rehema Hassan, M.P.

10. The Hon. Rozaah Buyu. M.P.

APOLOGIES

1. The Hon. Sophia Abdi Noor, M.P. Vice Chairperson
2. The Hon. (Eng.) Paul Musyimi Nzengu, M.P.

3. The Hon. Beatrice Cherono Kones, M.P.

4. The Hon. Francis Chachu Ganya, M.P.

5. The Hon. Said Hiribae, M.P.

6. The Hon. Amin Deddy Mohamed Ali, M.P.

7. The Hon. Peter Kimari Kihara, M.P

8. The Hon. Charity Kathambi Chepkwony, M.P

9. The Hon. Ali Wario Guyo, M.P.

IN ATTENDANCE

THE NATIONAL ASSEMBLY

l.Ms. Esther Nginyo
2.Mr. Dennis Mogare
3.Mr. Stanley Lagat
4.Mr. Eugene Luteshi

AGENDA

Clerk Assistant II
Clerk Assistant III
Serjeant At Arm I
Audio Recording Officer

L

I

i) Prayers



ii) Confirmation of Minutes
iii) Matters Arising
iv) Consideration and Adoption of the Report on the Statute Law(Amendment) Bill, 2019

v) Any Other Business

vi) Date of the next Sitting

MIN.NO. DC/ENIVI38/2019: PRELIMINARIES

The meeting was called to order at 11.32 a.m. after which prayers were said. The Chairperson
stated tl.rat the main agenda of the meeting was Consideration and Adoption of a Report on the

Statute Law (Miscellaneous Amendments) Bill, 2019

MIN.NO.DC/ENR/I39/20I9: CONFIRMATION OF MINUTES

Confirmation of Minutes of the previous Sittings was deferred to the next sitting

MIN.NO. DC/ENR/l 40 12019 :- CONSIDERATION AND ADOPTION OF A REPORT
ON THE STATUTE LAW (MISCELLANEOUS
AMENDMENT) BILL,2019

The Report on Report on the Statute Law (Miscellaneous Amendments) Bill, 2019 was considered
and adopted after being proposed and seconded by the Hon. Hassan Oda Hulufo, M.P and the
Hon. Benjamin Dalu Tayari, M.P. respectively.

It was adopted with the following recommendations:

SCHEDULE

THAT the Schedule to the Bill be amended in the proposed amendments to the Wildlife

Conservation and Management Act, 2013 -

(a) by inserting the following new amendment in its proper numerical sequence -
23(l) Delete the word "Endowment" in the marginal note and substitute

therefor the words "Conservation Trust";

Justification

The Endowment Fund is limiting ond therefore the neecl to make a conservation

trustfund.

(b) by deleting the proposed amendments to section 23 (2) (a) and substituting therefor

the following new amendments -

2



23(2) Delete paragraph (a) and substitute therefor the following new paragraph

"(a) a Chairperson appointed by the Cabinet Secretary;"

Justification

This is to correct ambiguities and syntax error

Insert the words "ancl one of whom shall be a representative

nominated by an umbrella wildlife conservancy body" immediately

after the word "matters" appearing in paragraph (e);

Justifrcation

This will make the conservancy fund to be more inclusive.

MIN.NO. DC/ENR/I4112019: ADJOURNMENT

There being no s the meeting was adjourned at 12.07 Pm

t..*t<--
SIGNED:....
THE HON. KE MBIUKI, M.P.

CHAIRPERSON,
DEPARTMENTAL COMMITTEE ON ENYIRONMENT AND NATURAL RESOURCES

l It fDATE
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MINUTES OF THE 271'II SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENVIRONMENT AND NATURAL RESOURCES HELD ON TUESDAY 3O'TII APRIL,
2019 AT 9:30 AM IN THE 2ND FLOOR BOARDROOM, PROTECTION HOUSE,
PARLIAMENT BUILDINGS.

PRESENT

The Hon. Kareke Mbiuki, M.P. Chairperson
The Hon. Charles Ong'ondo Were, M.P.

The Hon. Peter Kimari Kihara, M.P

The Hon. Nasri Sahal Ibrahim, M.P.

The Hon. Charity Kathambi Chepkwony, M.P

The Hon. Benjamin Jomo Washiali, M.P., CBS

The Hon. Ali Wario Guyo, M.P.

The Hon. Hilary Kiplang'at Kosgei, M.P.

The Hon. Hassan Oda Hulufo, M.P
'[he Hon. Benjamin Dalu Tayari, MP

APOLOGIES

l. The Hon. Sophia Abdi Noor, M.P. Vice Chairperson
2. The Hon. (Eng.) Paul Musyimi Nzengu, M.P.

3. The Hon. Beatrice Cherono Kones, M.P.

4. The Flor.r. Francis Chachu Ganya, M.P.

5. The Hon. David Kangogo Bowen, M.P.

6. 'fhe Hon. Rehema Hassan, M.P.

7. The Hon. Said Hiribae, M.P.

8. The Hon. Rozaah Buyu. M.P.

9. The Hon. Amin Deddy Mohamed Ali, M.P.

FRIEND OF THE COMMITTEE

The Hon. Kubai Iringo, MP

IN ATTENDANCE

MINISTRY OF ENVIRONMENT AND FORESTY

l. Hon. Mohamed Elmi Chief Administrative Secretary

THE NATIONAL ASSEMBLY

l.
2.

.t.

4.

5.

6.

7.

8.

9.

10

1.Ms. Esther Nginyo
2.Mr. Dennis Mogare

Clerk Assistant II
Clerk Assistant III
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3.Ms. Emmah Esendi
4.Ms. Winnie Kulei
5.Mr. Eugene Luteshi

Legal Counsel I
Research Officer III
Audio Recording Officer

AGENDA

i) Prayers
ii) Confirmation of Minutes
iii) Mattem Arising
iv) Consideration and Adoption of a Report on a Petition Regarding thc Demolition Notice

Issued by NEMA and WRA to Home Owners at Secfar Apartments.
v) Meeting with the Cabinet Secretary for Environment and Forestry to Respond to Questions

Asked by the Following Membcrs: - (I) Hon. Jessica Mbalu, MP 0I) Hon. Hon. Kubai
Iringo, MP.

vi) Consideration of the Statute Law (Miscellaneous Amendments) Bill, 2019
vii)Any Other Business

viii) Date of the next Sitting

MI N.NO. DC/ENR/I27120 I 9 PRELIMINARIES

The meeting was called to order at9.32 a.m. after which prayers were said. The Chairperson then
asked all those present to introduce themselves. He then stated that the main agenda of the meeting
was:
i) Consideration and Adoption of a Report on a Petition Regarding the Demolition Notice Issued by

NEMA and WRA to Home Owners at Seefar Apartments.
ii) Meeting with the Cabinet Seuetary for Environment and Forestry to Respond to Questions Asked

by the Following Members: - (l) Hon. Jessica Mbalu, MP (lI) Hon. Hon. Kubai lringo, MP.

iii) Consideration of the Statute Law (Miscellaneous Amendments) Bill, 2019

The Members adopted the Agenda of the meeting.

MIN.NO.DC/ENR/I28l2OI 9: CONFIRMATION OF MINUTES

Confirmation of Minutes of the previous Sittings was deferred to the next sitting

MIN.NO. DC/ENR/129120 1 9: CONSIDERATION AND ADOPTION
OF A REPORT ON A PETITION
REGARDING THE DEMOLITION
NOTICE ISSUED BY NEMA AND WRA
TO HOME OWNERS AT SEEFAR
APARTMENTS.
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The Report on a Petition Regarding the Demolition Notice Issued by NEMA and WRA to Home
Owners at Seefar Apartments was considered and adopted after being proposed and seconded by
the Hon. Peter Kimari Kihara, M.P and the Hon. Nasri Sahal Ibrahim, M.P. respectively.

It was adopted with the following recommendations

Prayer One: The Committee intervenes and causes stay of the earmarked demolition
pending conclusive investigations.

The Committee recommended that the Water Resources Authority (WRA) and the

National Environment Management Authority (NEMA), should indeJinitely extend the

suspension of demolition orders of Seefar Apartments until submission to the Committee
of:

(a) the report of the Multi-Agency Technical Tearn relating to a comprehensive

study on the safety of the Nairobi Darn, its potential and the socio-economic
implications of rehabilitating or decommissioning it as agreed upon during
the meeting held between the Ministry of Environment and Forestry and the

Committee on 4th December,20l8; and

the report of dam safety analysis cornmissioned by WRA on the 25th October,

201 8,

(b)

2. Prayer Two: The Committee makes any other order or direction that it deems fit in the

circumstance of the matter.

The Committee recommended that

I

II

III

NEMA and WRA undertakes an audit of all the licences issued across the country to
verify the levels of compliance with licence conditions, the extent and reasons for causes
of non-compliance, if any, with a view to taking appropriate action against any person
whose actions are established to be inconsistent with the law, and table a report before
the National Assembly within three months of the tabling of the Report.

The Ministry of Environment and Forestry, the Ministry of Water and Sanitation and the
County Government of Nairobi should set up a taskforce to undertake a comprehensive
study on the safety of the Nairobi Dam, its potential and the socio-economic implications
of rehabilitating or decommissioning it, and table a report before the National Assembly
within three months of the tabling of the Report.

The Inter-Agency Technical Team commissioned to assess the safety and viability of the
dam should expedite its report to facilitate for further discussion between the home
owners and the government to determine the way forward. In the meantime, the Team
should address any immediate safety concerns.

The Ministry of Water and Sanitation and the Ministry of Environment and Forestry
should spearhead consultations with the Ministry of Lands and Ministry of Agriculture

3

IV



to harmonize the dcf rnition of the riparian land and subsequently submit an amendment
to Parliament for consideration and enactment, and table a report before the National
Assembly within three months of the tabling of the Report.

The Governmerrt should adopt a harmonized position relating to the principles and
process ofthe demolition exercise so as to assure the investors that the exercise is being
undeftaken in a manner that is not discriminatory.

I'he Ministry of Water and Sanitation should expedite the installation of sewer
line/facilities under the Nairobi Regeneration Programme to mitigate the pollution of the
Nairobi Dam by effluent from the neighbouring residential areas.

VI

MIN.NO. DC/ENR/I30/20 I 9 MEETING WITH THE CABINET
SECRETARY FOR ENVIRONMENT
AND FORESTRY TO R-ESPOND TO
QUESTIONS ASKED BY THE
FOLLOWING MEMBERS: - (I) HON.
JESSTCA MBALU, MP (II) HON. HON.
KUBAI IRINGO, MP.

The Hon. Mohamed Elmi, Chief Administrative Secretary, Ministry of Environment and Forestry,

appeared before the Comrnittee on behalf of the Cabinet Secretary.

The FIon. Kubai Iringo, MP posed his question as follows

a) Is the Cabinet Secretary aware thal trees and olher vegetation including indigenous trees

were either destroyed or laken away as wood and timber by a contactor installing a power

line at the Nyambene Repeater Station in Nyambene Forest?
b) Could the Cabinet Secretary stctle the amount of money allocatedfor the contract and when

the installation oJ'the power line is expected to be completed?

The LIon. Mohamed Elmi asked more time (one week) in order to prepare a comprehensive
response. He however noted that the second part of the question wasn't within the purview of his
ministry and requested that the same be directed to the Ministry responsible for energy.

Resolution

It was resolved that:

l. The Ministry of Environment and Forestry avails a comprehensive response on Thursday
9th May, 2019 and that the second part of the question be directed by the member to the

Ministry of Energy.

2. The Ministry of Environment and Forestry equally prepares a comprehensive response to

the question by the Hon. Jessica Mbalu, MP, who wasn't available to pose her question.
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MIN.NO. DC/ENIUl3I/2019: CONSIDERATION OF THE STATUTE
LAW (MISCELLANEOUS
AMENDMENTS) BILL,2019

The legal counsel briefed the committee on the Statute Law (Miscellaneous Amendments) Bill,
2019 on the as follows:

1. CLAUSE:

PROPOSAL

s.23(2)
"Delete the word "being" appearing in paragraph (a)."

Delete the words "who shall be the Chairperson "appearing in

paragraph (b)."
(b) the Principal Secretary in the State Department for the time being

matters relating to wildlife who shall be the Chairoerson;

SECTION 23 (1). There is established a Wildlife Conservation Trust Fund that shall

be vested in a governing body established in accordance with

subsection (2).

(2) The governing body referred to in subsection (l) shall serve as a

public-private partnership and comprise -

(a) a Chairperson @[gappointed the Cabinet Secretary;

EFFECT/ OBSERVATION: The amendment proposes to delete the word "being". The

amendment appears to address a syntax error where the word is not placed in the right order

in the sentence structure.

OBSERVATION
Upon deletion of the word "being" appearing in section 23(2)(a) if amended shall read

"A chairperson appointed the Cabinet Secretary"

The resulting amendment shall be ambiguous and ungrammatical.

RECOMMENDATION
Therefore, the Committee should introduce an amendment during the Committee stage to

conect the ambiguity by inserting the word "by" immediately after the word "appointed"

so that the paragraph will read:

"(a) A chairperson appointed by the Cabinet Secretary

COMMITTEE RESOLUTION: Committee agreed to the amendment.

2. CLAUSE

SECTION:

responsible for

5



(c) the Principal Secretary in the State Departrnent for the time being responsible
for matters relating to finance;
(d) the Director General of the Service who shall be the Secretary;
(e) four representatives from the private sector, who shall have technical experience in
either philanthropy, law, natural resources, finance, business and investment matters; and

(l) a representative from the office of the Attorney General.

(3) 'fhere shall be paid into the Wildlife Conservarion Trust Fund-
(a) moneys appropriated by Parliament;
(b) a proportion of such moneys as may be levied for payment of environmental
services by beneficiaries in productive and service sectors, and for biodiversity offset
schemes that compensate for conservation impacts as a contribution towards the Wildlife
Conservation Trust Fund as the Cabinet Secretary may, upon the recommendation of the
governing board. deterrnine;
(c) moneys for payment of environrnental services and biodiversity offset schemes in
which entities make payments directly to the Wildlife Conservation Trust Fund;
(d) moneys from debt-for- nature transactions;
(e) income from investments made by the governing board;
(f) such grants, donations, bequests or other gifts as may be made to the Fund.
(4) The purpose shall be to provide funds in ordel to-
(a) develop wildlife conservation initiatives;
(b) manage protected and restore areas and conservancies;
(c) protect endangered species, habitats and ecosysterns;

(d) support wildlife security operations;
(e) facilitate community based wildlife initiatives;
(f) award wildlife conservation grants based on criteria to be established by the governing
board; and

(g) such other purposes as may be provided by the governing board.
(5) The Cabinet Secretary may, on recommendation of the Service, by notice in the Gazette,
issue regulations and guidelines necessary and appropriate for the canying out of the
purposes of this section.

EFFECT/ OBSERVATION: The amendment proposes to delete the words "who shall be

the Chairperson" appearing in paragraph (b).

Paragraph (a) already provides for the appointment ofa Chairperson and thus the need for
this amendment.

COMMITTEE RESOLUTION: Committee agreed to the amendment.

6



The Committee further considered memoranda from the following entities: Nature Kenya, Taita
Taveta County, Civil Society Network and Bowmans. The proposals therein coincided with the

Committee position above.

MIN.NO. DC/ENR/I32l2OT 9 ANY OTHER BUSINESS

It was reported that a report on the pollution at Kibos Facility in Kisumu county had been submitted
as resolved in an earlier meeting with the Ministry of Environment and Forestry.

Resolution: It was resolved that the report be considered by the committee in a future sitting

MIN.NO. DC/ENR/I33/2019: ADJOURNMENT

There being no o the meeting was adjourned at I 1.15 am

SIGNED:...
THE HON. REKE MBIUKI, M.P.
CHAIRPERSON,
DEPARTMENTAL COMMI EE ON ENVIRONMENT AND NATURAL RESOURCESlr t1LDATE
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ANNEXURE 1

THE STATUTE tAW IMISCETI.ANEOUS AMENDMENTS) BILt 2019

The Stolute Low {Amendment) Bill 2019 (the Bill) proposes moke omendments lo vorious sto'tutes os follows

,o

THE COMPANIES ACT 2015

Privote Componles

Seclion 9 (l ) (o) Definition of privote

compony-

For the Durooses of this Acl, o compony is o

privsf6 66rnp.ny if - (o) ils odicles -

(i) restrict o member's right to
tronsfer shores;

(ii) limit lhe number of members to

fifty; ond

{iiil prohibit invilolions lo the public

to subscribe for shores ot

debentures of the compony

For the purposes of lhis Act, o compony is o
privcrfs 6srnt.ny if - (o) its orticles -

(i) reslrict o member's right to tronsfer

shores;

{ii) limit the number of members to

fitly;

(iii) prohibit invitotions to the pubtic to

subscribe for shores or debentures

of lhe compony; ond

(iv) requires the consenl of otl

members to odd o new member.

The proposed new extension to the definition

of o privole compony is unconventionol ond

improcticol.

The onus for lhe determinolion of the lype of

consent (ordinory, speciol or unonimous)

required to effect on odmission of o new

member/inveslor by woy of tronsfer of shores

or subscriplion for shores/equity is o motter

solely to be determined by o compony's

members in ils orticles of ossociotion. Privole

componies opted to delegote lhot power to

their boords of direclors. This proclice hos

found o ploce in componies' legislotion since

it is now very prevolenl in Commonweolth

noiions for the boord lo retoin lhe power to

Contenllous



opprove tronsfers ond ollotmenls to new

members.

The Componies Act, 201 5 (Componies Acl)

connot purporl io legislote the internol

workings of o compony to lhe exclusion of the

doctrines of freedom of ossociotion ond privity

of controct thot hove underpinned privote

compony formolion for centuries. This

omendmenl olso vocoles lhe power of the

boord of directors, if given the outhority by the

Arlicles of Associotion or by resolution of the

members (os cunenlly provided in the

Componies Act) to opprove lronsfers of shores

ond ollotmenl of shores to o new member by

requiring thot the compony ot generol

meeling musi unonimously opprove lhot

lronsfer or ollotment of shores lo o new

member.

Lorge porlions of lhe powers of directors will

become redundonl ond unworkoble in the

Componies Act if this new definition is

opproved.

It olso hos the proclicol ond legol effect thof

one person holding only one shore con veto

lhe odmission of new members who moy be

intending to invest lorge sums for the

developmenl of the compony. The siluotion

2



where members of o privote compony

disoppeor or die would greolly complicole this

- moking il impossible to develop the

compony while this subsisls.

where shores ore held by nominees or by other

componies this would require lhot consent of
persons in those entilies must be obtoined

before the right con be exercised - ogoin
greolly ond unnecessorily complicoting the

operotion of privole componies.

This kind of o provision is o detenenl lo
inveslmenl ond will be hormful to Kenyo's

economic ond developmenl ogendo.

Compony lo keep reglster ol beneflclol owners

Seclion 93 (l )

Every compony sholl keep o regisler of ils
members which sholl include informolion

reloting lo beneficiol owners of the compony,

if ony.

Every compony sholt keep o register of its

members @ien
rel€+i

eny.

Acceploble os lhis seclion reverls to lhe
originol wording of section 93 | (l) under the

Componies Act.

Section 93'2]'(c)

A compony sholl enter in its regisler of

members - (c) the dote on which ony person

ceosed to be o member;

Delete (cJ Contenllous

The removol of lhe requiremenl to enler lhe
dote on which o shoreholder ceoses to be o
shoreholder in the regisier of records will

creole disporily in the compony's books thot



ore uncleor. The register of members is relied

upon by the Registror of Componies, the

courts, offcers, members of the compony ond

members of lhe public who moy rely on the

regisier to determine who the cunent

members of lhe compony ore.

It must be noled lhot the register of members

is primo focie evidence of oll motters stoled

therein - seclion 105, Componies Act 2015 -
including tille to the shores. This, therefore,

requires lhot the register of members should be

o complele record ond o 'one-siop shop'

record for oll moiters reloting to ihe

shoreholding of lhe compony.

Seclion 93(8)

A compony sholl lodge with the Regislror o

copy of iis regisier of members including

informotion reloting to beneficiol owners, if

ony, within thirty doys ofler completing ils

preporotion

A compony sholl lodge with the Registror o

copy of its register of members inelgding

infe'm€tien relelingFfe.faen€{i€iel€wne+s-if€Oq

within ihirty doys ofter completing ih

preporotion

Acceploble os this section reverts to

originol wording of section 93 under

Componies Acl.

the

the

New section 93A Division 2A - Register of Beneficiol Owners

93A (l) Every compony sholl keep o register of

its beneficiol owners.

(2) A compony sholl enter in ils regisler of

beneficiol owner, informotion reloting 1o its

Acceploble. This section creoies o different

regime for lhe register of beneficiol ownership

from the generol regisler of members under

section 93 under the Componies Acl.
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beneficiol owners os prescribed in ihe

regulotions.

{3) A compony sholl lodge wilh lhe Registror o

copy of ils register of beneficiol owners. wiihin

thirly doys ofter completing its preporotion.

{4) A compony olher lhon o public listed

compony sholl lodge wilh the Regislror o copy

of ony omendmenl 1o iis regisler of beneficiol

owners wilhin I 4 doys ofter moking the

omendment.

(5) lf o compony foils lo comply wilh the

requiremenl of this seclion, the compony, ond

eoch officer of lhe compony who is in defoult.

commit[s] on offence ond on conviclion ore

eoch lioble to o fine not exceeding KES 500,000.

(6) lf, ofier o compony or ony of its officers is

convicted under subseciion (5), ihe compony

continues to foil lo comply with lhe relevonl

requiremenl, the compony, ond eoch officer of

the compony who is in defoult, commil o further

offence on eoch doy on which lhe foilure

continues ond on conviction ore eoch lioble to

o fine nol exceeding KES 50,000 eoch for such

offence.

However, sub-section (2) requires there 1o be

Regulotions - these hove nol been published

ond until they ore the seclion should be

suspended. The drofi Regulolions should be
provided for comment. This new section in the

low os well os lhe regulolions should be

inlroduced in o meosured monner os lhere ore

still o number of concerns oround lhe droft

regulotions being considered. Some of these

concerns include:

ihe non-inclusive noture of the

definition of o beneficiol owner which

does nol consider listed componies;

lhe level of disclosure ond who it is

opplicoble to needs lo be corefully

considered (disclosure of privote

informotion which is protecled under

the Consliiulion, dolo of children ond

foreign citizens);

disclosure thresholds;

copocity of lhe Componies Registry

to enforce lhe proposed provisions os

it is not o low enforcement ogency

bul o collotor of informolion;

odequocy of informolion requested. ll

is nol possible for lhe low 10 fully define

whot informolion is needed for low

5



enforcement ogencies to effect

invesligotions on beneficiol

ownership;

lock of clorily with respect to the

informolion requested in the drofl

forms;

duplicity of informotion; ond

lhe possible extroterriloriol effecl of

the low.

Annuol Generol Meellng

New section 275A 275A l\l Every compony sholl convene o
generol meeting once o yeor.

{2) Subseclion (l ) does not opply 1o single

member componies.

(3) The Regislror moy, on lhe opplicotion of the

compony or for ony other reoson lhe Regislror

thinks fil, exlend lhe period referred lo in

subsection (l ) even if, os o result, the period is

extended beyond lhe colendor yeor.

(4) A compony lhot foils 1o comply with this

seciion commils on offence ond is lioble to o

fine nol exceeding KES 100,000.

Contentious

The Componies Act ol present does not

compel privole componies to hold on onnuol

generol meeiing in every yeor. A privote

compony is ot liberty to coll for o generol

meeting ond/or creote o requirement 10 hove

lhe generol meeting in every yeor under its

orticles of ossociotion.

The requirement for o generol meeling wos

repeoled by the Componies Acl when the

compulsory business io be lronsocted ot ihe

onnuol generol meeling. which wos o

moinstoy under the repeoled Componies Acl

Cop 486, wos no longer required under the

Componies Act. There is no longer compulsory

6



business to be tronsocled ot o generol

meeting for o privole compony. (As would be

lhe cose if lhe smoll componies exception on

preporing onnuol occounls were to be
opplied).

Only public componies ore mondoled to
hove ihe generol meeting becouse the

Componies Act prescribes mondotory

business lhoi musl be tronsocted ot the

generol meeting including the oppointmenl of
direclors. opprovol of finonciols, fixing

remunerolion of oudilors, considering ouditors

reporl, directors report elc.

This requirement for privote componies io
hove o generol meeting olso fell owoy when

the writlen resolutions of shoreholders were

recognized under the Componies Acl which

suffice for the shoreholdeE lo poss ony

business they wish in the interests of the

compony. This ensures ihot lhe monogemeni

of the compony os o privole enterprise is

retoined by its members ond monogement.

The originol inlenlion behind the Componies

Act nol requiring on onnuol generol meeting

or compulsory business lo be lronsocted ot on

onnuol generol meeling wos lo eose lhe cost

ond odministrotive burden on privote

7



componies ond promote eose o

business in Kenyo. There ls still no proclicol

efficocy lo legislote onnuol generol meetings

in o privote compony. ll reinlroduces cost

ond deloy for privote business. As such, this

omendmenl should be resisied ond struck

from the bill.

f doing

Power of dlrectors to ollol shores elc- oulhorizotlon by compony

Contentious

There is no opporenl or immediote need to

delele the outhorizotion for ollotment from the

orticles of ossociolion.

Mosl componies formed in Kenyo, including

those thot hove odopted the Model Articles of

Associotion in lhe Componies Act 2015, moke

provision for ollotment by directors. Agoin it

ollows for expediency in the monogement of

the compony by giving ihe directors outhority

to issue ond ollol shores os per the orticles of

ossociotion without hoving to revert lo the

shoreholders tor oulhority lo issue ond ollot

furlher shores.

(l ) The directors ot o comPonY moy

exercise o power of lhe compony io -
(o) ollot shores in the compony; or

lb) gront rights lo subscribe for or to

converl ony security into shores in

lhe componY. only if lhey ore

outhorized to do so bY---'+he

€€mp€ny.15-€cicleF--€r bY o

resolution of the comPonY.

(l ) The direclors of o compony moy

exercise o Power of lhe comPonY -
(o) to ollot shores in lhe compony; or

(b) to gront rights io subscribe for or

to converl ony security inlo

shores in lhe comPonY, onlY if

lhey ore outhorized to do so bY

the compony's orticles or bY o

resolution of lhe comPonY.

Section329(l)
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Section 329(2)

An outhorisolion under subsection (1 ) moy be

given for o porliculor exercise of lhe power or

f or its exercise generolly. ond moy be

unconditionol or subject lo condilions.

An outhorisolion under subseclion (l) moy be
given for o porliculor exercise of the power or

for ils exercise generolly---€Fd---+€y-be

Contenllous

The shoreholders of o compony, os the owners

of the compony, ore ollowed to delegote ony
power or oclion to the boord os well os direct

ihe condilions (if ony) under which shores in

lhe compony moy be ollolted by the boord of

direciors. This power connot be derogoted by

slotuie ond lherefore this, deletion, is noi well

considered ond should be struck from the bill.

"Squeeze in" ond "Sell oul" provlsions

Seclion 6l l (2)1o)

(2)An of feror who hos, os o resull of

occeptonces of the offer, ocquired or

unconditionolly controcled to ocquire: (o)

not less ihon ninely percenl volue of lhe

shores to which the offer reloles:

An offeror who hos, os o resull of occeptonces

of the offer, ocquired or uncondltionolly

controcted 1o ocquire: {o) nol less thon ninety

fifty percenl votue of the shores lo which lhe

offer relotes.

Conlenllous

The provisions with respecl to squeeze in ond

sell oul ore o key minority shoreholder

proleclion mechonism to preveni mojority

shoreholders from oppressing minority

shoreholders in o compony in the evenl of o
buy-oul. ldeolly. squeeze-out ond sell-out

righis connol be exercised until o bidder holds

boih 90% of the shores lo which on offer

reloles, ond 90% of the voling righls corried by

lhose shores. The ocquisilion process is only

triggered if 1O% ot less of the minority

shoreholders do not wish to sell their shores to

the offeror. This ensures thot lhe lorgest

Section 6l r (2) (b)

(2)An offeror who hos. os o resull of

occeplonces of the offer, ocquired or

uncondilionolly conlrocted to ocquire: (b) if

lhe shores lo which the offer reloies ore

voling shores - nol less lhon ninely percent of

the voting righls confened by lhose shores,

moy give nolice lo lhe holder of ony shores

{2)An offeror who hos, os o resull of

occeptonces of lhe offer, ocquired or

uncondilionolly conlrocted to ocquire: (b) if
the shores lo which lhe offer relotes ore voling

shores - nol less thon cinety fifty percent of the

voting righls confered by those shores, moy

give nolice 10 the holder of ony shores 1o which

lhe offer relotes lo tho't the offeror hos nol

9



ocquired or uncondilionolly controcled to

ocquire thot 'lhe offeror intends to ocquire

those shores.

to which the offer reloles to lhol lhe otferor

hos not ocquired or uncondilionolly

conlrocted lo ocquire thot the offeror

inlends lo ocquire those shores.

14) An offeror who hos, os o result of

occeptonces of the off er, ocquired of

uncondilionolly conlrocled ocquire - (o) nol

less thon Fiqe+-fifty percent in volue of lhe

shores 10 which the offer reloles;

Section 6l I (4) {o)

(4) An offeror who hos, os o resull of

occeptonces of the offer, ocquired of

unconditionolly conlrocled ocquire - (o) not

less lhon ninely percenl in volue of the shores

to which the offer reloles;

possible opportunity is offorded lo minority

shoreholders to sell-out.

This proposed omendmeni now seeks to

lrigger on ocquisilion it 50% or less of the

shoreholders of the shores on offer do nol wish

to sell lheir shores to the oiferor. This vocotes

ony minority protections under the Componies

Act. The new provisions will most likely leod to

obuse of righis of the minorily shoreholders-

ond would likely be chollenged under low os

oppression. The minority proteclion rights hove

long been prolecled by the courls ond these

principles hove developed over mony yeors of

proctice ond court inlerpretotion. This

proposed omendment will be lioble to
chollenge in lhe courts.

English, Condoion, common low ond indeed

most legol syslems in lhe world set o threshold

ot 90% ond there is no justificotion in reducing

lhe level.

The Copitol Morkets Aulhority would object to

re-bosing to 50%.

The provisions ore likely to moke schemes of

orrongement ond other thresholds in the low

thol ore set ol 75% redundonl.

{4) An of feror who hos, os o resull of

occeplonces of the offer, ocquired of

unconditionolly controcted ocquire - (b) if the

shores of lhot closs ore voting shores - nol less

thon n;nety fifty percent of the voting rights

confened by lhose shores.

Seclion 6l I (4) (b)

(4) An offeror who hos, os o resull of

occeplonces of lhe offer, ocquired of

unconditionolly conlrocted ocquire - (b) if

lhe shores of lhol closs ore voling shores - not

less lhon ninety percent of the voling rights

conferred by lhose shores.

- l0 -



The provisionsore unworkoble ond will seriously

undermine Kenyo's ollroctiveness os o

investmenl deslinotion.

Unworkoble ond Unocceplobte proposol ond
we recommend thot this omendment be

slruck from the bill.

Seciion 61 5(3) (o) (i) This section does not exist in lhe Componies

Act.

We hove ossumed thol lhe 8il, proposes lo

ornend secrion 61 5 (31 tb) (i)

Section 6t 5(s)(b) (i)

The holder of votrng shores to which the offer

reloles who hos no, occepfed the offer moy

require the offeror to ocquire those shores if,

ol ony time bef ore the end of lhe off er peiod

- fb/ those shorer wilh or without any other

shores in the compony thot fhe offeror hos

ocquired or conlrocled to ocquire, whether

unconditionolly, or subject to conditions

behg sotisfied - (i) omount fo not less lhon

ninety percent in volue of oll lhq voting shores

in the compony or would do so but for

subseclion / I.) of seclion 590;

Ihe holder of voting shores to which the offer

re,oles who hos not occepted the offer moy

requrie lhe offeror lo ocquire those shores if, ot
ony time before the end of the offer period -
/b/ those shores, wilh or wilhout ony other

shores in lhe compony thot ,he offeror hos

ocquired or controcted lo ocquire, whether

unconditionolly, or subl'ect to condilions being

sotrsfied - (i) omount to not less thon aine*fifty
percenl in volue of oll the voling shores rn lhe

compony or would do so but for subse ction ( I )

of section 590:

See obove commentory under porogroph 9

obove. This is on unworkoble ond

unocceptoble proposol ond should be slruck

from lhe bill.
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Section 615(3)(o)lii) This section does not exist in the Componies

ACt.

We hove ossumed thot the 8il/ proposes to

omend section 6 l5 (3) (b) (ii)

Section 6l 5(3) (b)(ii)

The holder of voting shores to which the offer

re,otes who hos nof occepted the off er moy

reqvire the ofteror to ocquire fhose shores if,

ot any time bef ore the end ot the off er period

- {bJ those shores, with or without ony other

shores in the componY thot fhe offeror hos

ocqutred or controcted to acquire, wheiher

uncondilionotly, or subjecl ,o condiiions

being soiisfied - lii) conf er not less lhon ninety

percent of the vofing righis in the compony

or would do so but for thol subseciion.

The holder of voting shores fo which the offer

relotes who hos noi occepted the offer moy

require lhe offeror to ocquue lhose shores if, ot

ony time before fhe end of lhe offer period -
fb/ those shores, with or without ony other

shores in the compony thot lhe offeror hos

ocquired or controcted lo ocquire, whether

unconditionolly, or subiect to conditions being

sofisfied - (ii) confer not less thon aaely fifty

percent of the voting righ ts in lhe compony or

would do so but for lhot subsection.

Some comment os in porogroph 9 obove.

Unworkoble ond unocceptoble proposol ond

we recommend thot this omendmenl be

struck from the bill.

Seclion 6l 5 (4) (b) (i)

The holder of the voling shores to which the

offer reloles who hos not occepted the offer

moy require the otferor to ocquire lhose

shores if, ol ony time before lhe end of the

offer period - (b) ihose shores. with or wilhoul

ony olher shores in lhe compony lhot the

offeror hos ocquire or conlrocled to ocquire,

whether uncondilionolly or subjecl lo

The holder of the voting shores to which the

offer reloles who hos not occepted lhe offer

moy require the offeror to ocquire those shores

if, ol ony time before the end of the offer period

- (b) those shores, wilh or wilhoui ony other

shores in the compony thot the offeror hos

ocquire or con'lrocted lo ocquire, whether

uncondilionolly or subject lo conditions being

sotisfied - (i) omount nol less thon fifty pip64y

Some commeni os in porogroph 9 obove.

Unworkoble ond unocceptoble proposol ond

we recommend thot lhis omendment be

slruck from the bill.
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conditions being solisfied - (i) omount noi less

ihon ninely percenl in volue of oll lhe voling

shores in lhe compony or would do so for

subseclion {l ) of seciion 590:

perceni in volue of oll the voling shores in lhe

compony or would do so for subseclion (l ) of

section 590:

Seclion 5l 5 (5) (o) [i) This section does nol exist in lhe Componies

Acl.

It rs possible ihot the seciion to be omended

moy hove been Seclion 61 5 (5) (b)(i):

ll is possible thot lhe section to be omended

moy hove been Section 615 (5)(b)(i):

(5) lf o tokeover offer relotes to shores of one

closses ond ot ony time before the end of the

offer period - [b) lhose shores, with or without

ony olher shores of thol closs thoi lhe offeror

hos ocquired or conlracted to ocquire,

whelher unconditionolly or subjecl to
condilions berng sofisfied - /i/ omount not less

thon ninety percenl in volue of oll the shores

of tho, closs;

(5) lf o lokeover offer relotes fo shores of one

closses ond ot ony time before lhe end of the

offer period - Ib/ those shores, with or without

ony other shores of thol closs thot lhe offeror

hos ocguired or conlrocted lo ocquire,

whether unconditionolly or subjecl lo

condilions being solisfied - (i) omount nol less

thon fifty ar€ery-percen, in volue of oll the

shores of thot closs,'

Some commenl os in porogroph 9 obove.

Unworkoble ond unocceploble proposol ond

we recommend thot this omendment be

slruck from lhe bill.

Seclion 6t5 (5){o)(ii) This section does not exisl in lhe Componies

Acl.

ll is possible thot the seclion to be omended

moy hove been Section 61 5 ls)(b) (ii)
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ll is possible lhoi the section to be omended

moy hove been Seclion 61 5 (5)(b)(ii):

15/ lf o fokeover of f er relotes lo shores of one

closses ond ot o ny lime before the end of the

offer period - /b/ those shores, wifh or wilhout

ony other shores of lhof c/oss fhot lhe offeror

hos ocquiied or controcted to ocqute,

whether unconditionolly or subject lo

condiiions being soiisl'ied -(ii) if lhe shores of

fhot closs ore voling shores, confer nol less

thon ninety percen! of the vofing rights

conied by the shores of lhot closs

[5J lf o tokeover offer relotes to shores of one

closses ond ot ony time before the end of the

offer period - Ibl those shores, with or withoul

ony olher shores of lhot c,oss thol the offeror

hos ocguired or controcted to ocquire,

whether unconditionolly or subject to

condilions being sotisfied -(ii) if the shores of

thof c/oss ore vofing shores confer not /ess thon

fifly FHee/,f:percenl of lhe voling rights conied

by lhe shores of thot closs.

Some commeni os in porogroph 9 obove.

Unworkoble ond Unocceptoble proposol ond

we recommend thoi this omendment be

struck from the bill.

Componies quolitying os smoll: generol rules

Seclion 624 (3) (c)

The quolifying conditions ore sotisfied by o

compony in o yeor in which il solisfied two or

more of the following requkemenls - (c) il

does noi hove more thon fifly employees.

The quolifying conditions ore sotisfied by o
compony in o yeor in which it sotisfied lwo or

more of the following requirements - (c) it does

not hove more lhon fiflY-1t 
"ntr-tu"

employees.

Acceploble

The proposol lo reduce lhe number of

employees lhot o compony should hove in

order lo quolify os o smoll compony in the

smoll componies regime lo 25 employees moy

reflecl lhe economy ot Present.

2 THE VALUE ADDED

TAX ACT (NO. 5 OF

2013)

Section l7 (5)

"Where the omounl of inpul lox lhol moy be

deducled by o registered person under

subseclion (l ) in respect of o lox period

exceeds lhe omount of oulput tox due for ihe

lnserlion of sub-seclion I 7(5Xc) &(d)

c) the Commissioner is sotisfied thol such

excess orises from tox withheld bY

oppointed withholding ogenls;

The VAT Act 2013, only permits refunds where

there is excess inpul lox os o result of moking

zero roted supplies; refund for tox poid in error;

or on bod debts subject to cerloin condilions.
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period, the omoun, of lhe excess sholl be

conied forword os inpul lox deduclible in the

next lox period:

Provided thot ony such excess sholl be poid

lo lhe regislered person by the Commissioner

where-

o) the Commissioner is sotisfied thot

such excess orises from moking zero-

roted supplies; ond

b) rhe registered person lodges lhe

cloim for lhe refund of lhe excess tox

within twelve months from the dote

the lox becomes due ond poyoble.'

d) the Commissioner is soiisfied lhoi such

excess orising oul of lox withheld by

oppointed tox wilhholding ogents moy

be opplied ony tox poyoble under this

Act.

The omendmenl proposes two lhings:

o) to provide lhol one con utllize

withholding VAT {WHVAT) credih

ogoinsl ony VAT poyoble in the Act;

ond

b) lo provide thot WHVAT credits con be

porl of o refund cloim to the

Commissioner in VAT refund

opplicotion.

WHVAT is VAT withheld by o recipient of

toxoble supplies who is oppointed by the KRA

to deducl VAT ond remit the some to the KRA

ogoinst o supplier. The Withholding VAT rote is

6%. The VAT withholding Agenl is expected lo

remit the WHVAT (6%) to the KRA ond remil the

bolonce (10%) to lhe supplier of loxoble

supplies.

From o legislotive perspeclive, it is noi cleor

how o registered person could utilize the VAT

credits orising ftom WHVAT.

We note lhot in proctice, suppliers utilize the

VAT credit orising from the WHVAT ogoinst VAT

poyoble when occounting for VAT.
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Likewise, regislered persons who mo

stondord roted supplies ond zero-roted

supplies ond ore perpetuolly in o VAT credit

posilion. ordinorily include the WHVAT elemenl

in o VAT refund cloim to the Commissioner.

Therefore, The ProPosed omendment

oltempts to bring clority to whol wos poor low'

ll remoins to be seen if the omendmenl will

ochieve this.

ke both

All codres of mogislrotes will try offences under

the Act.
The Alcoholic Drinks Act effectively ploced

offences under the Acl outside lhe iurisdiclion

of the residenl mogistrole by defining

mogistrole os o mogislrole obove the ronk of

residen't mogislrole.

Delete the definiiion of fhe word "mogistrole"

ond subslitute therefor the following

"mogistrote" hos lhe meoning ossigned to it

in lhe Moglstroles' Court Act-

THE ALCOHOLIC

DRINKS CONTROL

ACT NO. 4 of 2010

c

Nole: The subslonliol change lo seclion 23

resulted frcm lhe enocfmenl of Ihe Stolufe Low

(Miscelloneous Amendmenl) Act 2018 which'

when if come inlo fotce, repealed the entire

section 23 of lhe Wildlife Consewolion ond

Manogemenl Acl.

Ihe chonge proposed by The Stotule Low

(Amendmenl) Bill 201 9 seeks to remove

ombiguity thot orose from the 2018

omendment to section 23.

Deletion of the word "being" oppeoring ln

porogroph 2312) lo). The sub-seclion if

omended with lhen reod:

"o) o Choirperson oppointed fhe Cobinel

Secrelory"

Delelion of lhe words "who sholl be lhe

Choirperson" oppeoring in porogroph 23b)'

The sub-section if omended with lhen reod:

23. Esloblishment of Endowmenl Fund

23. (l ) There is esloblished o Wildlife

Conservotion Trusi Fund thol sholl be vested

in o governing body estoblished in

occordonce with subsection {2)-

(2) Ihe governing body refened lo in

subsection (l) sholl serve os o public-privote

porlnership ond comPrise -

o) o Choirperson being oppointed the

Cobinel Secretory;

THE WILDLITE

CONSERVATION

AND

MANAGEMENT ACT

(NO. 47 OF 2013)

4
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b) the Principol Secrelory in lhe Slole

Deporlment for lhe time being

responsible for mollers reloling to wildlife

who sholl be the Choirperson;

c) the Principol Secretory in the Slote

Deportment for lhe time being

responsible for motlers reloling to

finonce;

d) the Director Generol of the SeNice who

sholl be lhe Secretory;

e) four represenlotives from lhe privole

sector, who sholl hove technicol

experience in eilher philonlhropy, low,

nolurol resources, finonce. business ond

inveslmenl mollers; ond

f) o representolive from the office of the

Attorney Generol.

"b) the Prlncipol Secretory in lhe Sfole

Depoimenl for lhe lime belng responslble for

mottets telollng lo wildlife."

ln our view, however, the proposed

omendment to subseclion 23{2)(o) is still

ombiguous os lhe proposed omendmenl

could meon thot the Choirperson of lhe

Wildlife Endowment Fund would be oppointed

os Cobinet Secretory for the lime being

responsible for molters reloling to wildlife (the

"CS"). The olternote meoning, which we

believe is lhe inlenlion of the provision ond of

the proposed omendmenl, is thot the CS will

be the Choirperson of the Wildlife Endowment

Fund. A more suitoble omendmenl lo sub-

seclion 23(2)(o) would iherefore be lo word

the sub-seclion os "lhe Cobinel Secretory who

will be the Choirperson".

5 THE

MICROTINANCE

ACT NO. 19 OF

2006

Section I 4(l ) (f) prohibils Microfinonce

lnsiitulions from engoging in wholesole ond

reloil trode.

Microfinonce insiilulions con engoge in

wholesole ond retoil lrode to lhe extenl slriclly

necessory for the conducl of business by shorio

complionl microfinonce inslitutions.

Shorio compliont microfinonce institutions will

be oble to engoge in wholesole ond retoil

lrode in line wilh lhe Shorio low restriclions

ogoinsl inleresls (Ribo).

This omendment follows the omendments to

the SACCO Societies Acl (No.l4 of 2008) by

the Finonce Acl 2Ol7 providing lhot the CS in

consullolion with SASRA sholl creole

-17
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regulotions for the licensing ond supervision o

Shorio compliont SACCO societies.

These omendmenls moy be the first stepping

stones towords the estoblishment of suitoble

regulolory fromework for Shorio compliont

finonce instilulions.

f

6 THE PUBLIC

FINANCE

MANAGEMEM ACT

NO 18 0r 2012

Section 2{l ) (d} deftnes on occounting officer

in the cose of lhe Porliomentory Service

Commission (PSC) os the clerk of the Senote

in respecl of the Senole ond the Clerk of the

Nolionol Assembly in respecl of lhe Notionol

Assembly.

An occounling officer in respect of the (PSC)

will olso include such other officer in respect of

ony olher otfice in the porliomenlory service os

the CS sholl, within 14 doys of the PSC's

resolulion, designote.

Empowers the PSC to designote occounting

officers in the porliomentory service in oddition

to the two clerks of the Houses of Porlioment.

This omendment seeks to octuolize the

resolution okeody mode by PSC on 14

Februory 2019.

Coulson Homey LLP Advocotes

Noirobi

April 201 9
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Written memorand:r/petition on [,arv (lVliscellancotr-s
.,'lmcudnrents) Act, eorS by'faita Taveta county civil society Network.
'lb the Clerl< of the Natioual A.ssenrbly of 't'hc ll.cpublic of Kcnl-a.

Copied to tlic Officc of;

Clcrl<, Taita Tavcta Countlz Assentbl.l,;

MP Voi;

MP IVwatate;

MP Wunclanyi;

MP'I'aveta;

Ct>trnty Women Representative;

Senator; and

Govenror T'aita 'l'at,eta County.

Preamble:

\at r-[+I
the Statutc

rGF-IIVIE
1n {i'i li}i!

CLERK'S OFFICE

'fhis rvrittcn tnetnoratrdttu.r, b-v' ancl on bchalf of the Taita 'lai,eta Civil Societ-t,
Orgauizations, is presentecl before the Keuvan Natiorral Assentbly, tr,ith respect to thc
Statttte Law (Ivliscellancotts.ArnencLnents) Aet, 2or8 ancl specificall-r', rvith reference lir
the Wildlife Consen,ation and Management Act, .:ot:1.

'lhe r-rndersigtred tuet ou r5th April zorg at'I'he SilenL Resort in Voi Ttxvn rrnder tlie ae.gis
of 'laita'l'aveta Counl-v Civil Society Netrvork.'lhe Netlvorl< is the r.rrnbrella bodl,tor lril
Civil Society Orgar-rizations operating in Taita'I'avcta Cor-rnty.

1'he objective of the strategic engagement u,as to deliberate, prepare ancl suburit r,rr-ittep
petition on the alttendlnents as per Gazette Suppleruent No. 16r (Acts No. 18) dated 4trr
.lanuary,, z<t19.

Taita 1'avcta Count-y ltosts the largcst con.scn.atior.r arca in Ken.1,a. 86% of tlre coirntr, is
either wildlit'e conserv'irtion or wildlit'e dispersal area.'l'hereti>rc, rl1),itttcmpt at changiitg
legislation goveruing wilcllife consen'ati<-u'r rvill be hideous if the'laita'faveta cr.rnirntrnitr.
is not allowed to activel-v participate. For this reason, Thc Count_v Civil Societrr Nctr.r,iiri<
tal<es gleat exception r,vith the manner in which these anrendruents were ntacle ancl
collsequently gazetted vvithout rtny conlrltuuit-v piirticipartion.

Ajtcr dayl<-lng cleliberations which inclucled a lun-through of the ar.nended Act, the
tbllorving <lbsen ations were rnade:

' 'I'here is a sinistel attempt at blocliing courmrrnity participation in .'.vilcllife

consen'ation artd tnatragement throLrglr thc blatant changcs rnade in the structr-rre
and functio.i'g of the county wildlife Consen atior.r comrnittees.



' 'l'l1e alncndlllcnt of thc thircl sr:heciulc u,ith regard to the cxpunging of poisonous
Snal<es and \'vild Pigs u'as ill intenclecl and Liir.syurpathetic to tl'te-plight of local
comnrunitics.

o ouce again thertr is no attctupt b1' thc Ac1 to addrcss tlie long-staniling issrrc of
ilcncfit sharirlg w'lrich for"l'aita'l'aveta (lomnrrrnit-v hzrs bcren a long-6rarv5 battle.o 'l'hc sr:rapping of C\'V(lCCs <lefeats thc lcttcr atrcl spirit ol the constitr-rtion vr,hiclr
prornot(:s clevoltrtiorr.'l'hat the cor.rurittces o.u tn hc chaircd b),6n,,nn.
Courmissiottcrs etluallt' clet-eats tlie vcry ureanius of the title "Comnrunitr,
Co nsen,ation Co rnnr ittee,,.

' KWS has failed itr its Inandate of sr-rstainably managing and consen'ing protcctecl
a.rea.s if the degr:adation of i.savo National parl<s islnitlii.g to go b.1,.';q.,"..r.,,..,
the represetltation in the committee of the r,ancl r-i.scTrlipiJrl llanning and
hlnr,ironment OtTices is critical.

e Millillg is a ke-l'ecouotnic adivity in 'l'aita Taveta Cotrutv- and that it should be
alloi'r'ecl in sr:lect lcrcations within protectecl areas in tine ivith Area Milna.qenrent
Plans rvith al>proval o{ tlie Comnrittcc.

n 'l'here are several C<ltrsetvation Boclies that operate within the'fsavo Copsen,atiop
area with liftle benefit to local conrrnunitici. 'l'here is neecl for regrrlations anci
c<.lorclination by the Corrntv Consertatiou Committees.

" 'IIlis vritldor'v to subntit r'r'rittcu rrrcnrcrranda/petitions prnii<les the cornlrunity,
tvitl.r. a rare opportunitl, 1q irurencl the 3,.r Schcdule io ilclrrcle Babogps ancl
ttlotrl<cVs ancl suake.s (trott-poisorrous rr.g. python, which c?ln caLlse grieyous boclil,v
irarrn and/or death).

Rcsolutiorts

Cornpensation

r. Retain thc cntire Scction z5 as in thc currcnt Actz' Atnend the 'l'hircl Schedule to include poisonous snakes, dapgerous snakes,
baboon.s trr-rd rnonl<c-r,s. However, cc)rrpensatior.r trnder this list shorrlcl only bc
liuiitecl to grittr.ous lloclill,harrn or cleath.

3' Introclttce a sectiotr on Ilenefit share in which 2596 of the gross annual ipcornc of
Natioual Parl<s Shall go to Park acliaccnt Conrruunitics espccialiy HWC hotspots.4' Detcrtttiuc and tlx a percentzrge of KIVS earnings that slioLrld jo tonua.d.. CSI{ i.
Wildlife rich countics.

'rhc EstabIishnrent of cornmunity wildIif'e conservation committecs
t' Rctairl the Corrn$'Wildlif'e Conscn'ation ancl Cornpensatiou Cornmittees in their.carlier tbrm and coutpositiou, rvhere the chairpeison is a member of the localcoutrrtrttity r'vl'to is.competitively selccted froin anrong qualified persous as

enri.sagecl in tl-re original act (WCtrAa, 2013).:. 'l'o retain .scction 19 as \\.as il lhc IMCNIT\, zor3.



3' ConrtnunityrePresentationin'firita'l'avetaCounVshallbepcrSubCountl,toallo\,\.
for effective re1:rcsc nta tion.

Undertaking E.vtractive Activities inside protectecl Areas
t' Local Artisanal Miucrs be allowed to engage in extractivc actives as- shall bg gtricled

by Area Managenrent plans aucl a.s 
-approved 

by the rcspcctive L-ountr,,
Consen,ation Conrmittce.

fT..

Signed on this da.r' of April zo19 l)y the tbllowing;
l1'r>

Name ID No Signature

Ezra Mdam

Abdulrahman Farouk lloss Z) n^'\

Jose hA amo ls/ 8"8E3 cr
acu<..,711--

Rev. iaxon Shako Mtoto I ,, l. t=c1 l,, ti r)

Joh nston e Mwamodo

lohn M. Mlamba

tT(9s e 6.i

Grace Mwamachi I o't, 13?, L
Juliet Mwadime 2r\> i (q I

Beatrice Mjomba \i37:- e 'i t,

Wabosha Kamata lcziltzt
Makrina Mwamburi ll -z ' , -r (+- r-2

Rose Mwachoki )'z-3 ,r -( t?k

L !'-r.

FJ-( \( (.: +-;:.

Nl r. z. ' i-- q
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tuf ,- ,-cr'I-ltc (llcrk ol tlrc Natiorral Assc.nthlv
I).O []or "l 1812 -()0100
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I -5'r'r\pril 20lr)

[)crl Vlr. i\4 ichacl Sialai + L"r

llli: Irr thc uraltcr'(,1'cotrsitlcration [r1,thc Nationll ;\sscntblv of thc Strtutcs Larr
(i\'liscclllncous,,\nrcrrtlnrcnt) llill (Nartiorral Asscrnbll'llill No.2 I of 2019).

.Suhnrission of fi'lentorlrtln ott thc ll''iltlliJ'c Cons'ervutiorr urttl l,l o orla tc,tt ,.,lct, 201-i (No 47
0l'20l-l) nt( ltrt(nts.

Nitturc Kcttl"rt thc llast Afiica Natulirl llistor.v Socictr .- apprcciatcs and support thc el'lbns by
tltc Natiortal r\sscrttbll lo crcatc a Wildlil'c (lonse'rvation'l'r'usr Fund undcr thc Sccrion 23 ol'tlre
\\'ildlil'c (lttnservatiott and lr4anagcrnerrt Act. 20 l--1. 

'l hc f urrd rr.e believe w,ill rrcatly cnharncc

sustainable l,ildli (L' corrscn atiun el lbrts in Kenva.

\\rc notc that thc objectivcs ol'thc lLnd are dcsigrrcd to cnsure tlrat bcrrcflciarics arrd corr(ributors
Itrc dtarvtt liorrr a rvide sl)eclrurn ol'stakclroldcrs. Kcr,arnnns thcnt are local conrntunities arrcl
(livil Socictl otlettizittiorts sho play an inrporlant rolc rrr r,"ildlile conscrvation an<l rrranlgcrncrrl
ir) K L'n Va.

llorv.'r'r'r. tlte I:uttd's eovernitrg btlciy as proprosed urrdcl Sec(ion 2--| (2) has ovcrlooked thc
reprcscntation ol'local cornntunities ancl civil socicty organizalions. We request the Corrrrnittcc
to consitlcl anrcnding Scction I --l (2) to includc at lcast onc rcprcsent:rtivc li.onr local
corrrnrunities arrtl civil socictv orgxnizations in thc uovernirrg body.

(l)lcitsc also rrotc that Section 2i is titled "l-hc Wildlil'e []rrrlorr,rncn( Fund" but sub-scctiorr (l)
aurd thc rest ol'thc antondrnent rell'r to a ''Wildliti Chnscn,atiolr Trust Fund".)

,{ sholt lristort, ol'Naturc Kcnl,a is attachcd lbr voul irrlirrnratiorr.

S in cr'rc I v

Dr. I)aul l\'la tiku
E.rac trtiva Din:ctor'. Natrrrc Kcn.yn

\-Lh
#f

.r.i-
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Bn ckgrou rrtl irrforrnatiorr:tllou( Natrrrc Kcrlla
NatLttc Kcrtra tlrc [asl ,\liica I'iatrrral llist(!r) Socict-\ tl:ANllS)-is ,\lircrr's oltlcsr crr 

"'ilolrngrt:r 
I

Socictr'. cstahli:'hc(l in l9{r9 to l)r'or)rolc lll!'stud) ilnd cor)scr\ation ol'rralurt irr eastclrr Aliica. Wc rcrnain

a norr-political ilnd r)()l liu plolit rncntbcrsltip Socict-r, Our rrrission is corrncctinr rraltrrc antl people. ()Lrr

rlolk is fllntlr busctl otr purtrtcrsltip. scierrce arrcl actirlrr \\/cLr:cllrqbcslirvailahlcsciencctoirrspilcpositrrc
ilclir)n li)r lliodivclsit-r br ;rrrtl l'tlr parlncrs---Cjovcnrrrrcnt. loc:rl c<rrnrnrrrr itics arrtl privatr. scctor.

Nalurc Kcnrit takcs pllelicul nction. \\ic rrork rrillr and li)r pcoplc lo intprovc th..ir qtrirlitl ol'lilt
alottgside. and as a rcsLrlt ol. r)alurc c(rrrscrvaliorr. Wc collatroratc rr ilh olhets \\ hcrever possiblL'. al local.

rrational. re!ionitl tlt'global levcls, linkirru rrith conrnrunitr groups. 
-l:o\.e n)r)lcnts. busindsscs. urrirclsitics

lutttl civil socic(\'r:roups lo increase the inlpacts ol our elibrls.

Sotne ol'orrr ncll ic\,crnenls includc

['-otrrtdcd tlrt Natitual i\.lttscLltts ol Kcrrya. norr a rlcrlld-rcrxrrvrrcd instilulicrn lilr researclr and
educirliorr.
l'ublislreri. sincc 1910. lhe./ournul o/'fiu.rt .,lli'icau i\:tttnrul irttt.t. a lcspccted scicntilic jourrral
rrorr, .loi ntl-r ploduccd rr,it h thc Nar ional iVI useurns.
Establishcd lrtd nluintaincd. rvith tltc National MuseLrrns ol'Kcn-r a. a cor rr prehcrrsive natural histor_r.

librarl .

Ettgagcd ils tuetrtbers in thc stutl1,, er)jo),nrcnl arrd colrsclvaIiorr ol'naturc ilr Elsterrr Ali'ica. tlrrough
field tlips. lccturcs. publicatiorts. arrd opporlunilics to takc l)arl in r..scirrch activitics sincc 1909.
ldcntilir'ti arttl tlcsi!.:natcd lnlporlant Bird Arcas (lttAs) lbr Kcrrra. in coll0bcnatiorl rvith thc
Natiorrirl i\4uscLttus: and docurncntt'd the plarrts. anirnals arrd othcr biotlir,crsir),ol'[..astcln Aliica
as a contribution lo expanding lhc t!\ononlic scopc trl'priolitl scltirrg [i'onr l[.]As to Ke_r

Biodivcrsit.v Arcas (KBAs). Since lBAs are KBAs hasctl on trilds. tltcl arL' toda,v rel'errc(l to as
lnlpoflanr llird arrd Biotliversity Areas.
L:,ttcoulaged attd support'd corn rnun ily-based orgnnizations to beconre Site Support (lroups (SSGs)

l)rt)rr)oling corlscrvation and altefltalive livelilxxrds ilt lnlportrnt Bird Arcas. cspecialll' those
rvitlrout olll c ia I protcc(ion status.
Developcd pitrlnfl'ships arncrng Covcrnnrcnl and non-govenrncnl organiz;rtiorrs lbr suslainablc
colrscrvatiort ac(ion tt lBAs through thc lnrportant llird Arr.as Natiorral Liaison Conrrnittr-'e (lt3r\-
Nt-C). we rvork rt'ith others in the der,eloprnent ol'policies. lcgislation arrtl irrsritutional lianrerrorks
tltitt sa lLguard thc ecological sustainabilir;' ol' lBAs irr Kerr.r,a

Mobilizcd resottrces to conrrect rralure arrd pcople to take action Iilr hiodivcrsitl conservation
through developnlcnt and inrplcrrrcntation ol'donor lirntled projects at priorit_v IBAs in Keni,a.
Work glohallv through thc BirdLil'e Inlernational Partncrship arrd its netu,ork ot'like-nrindcd
olganizatioDs irr ['iastcrrr Aliica ancl bc.vond in I l7 countries arrd rerr.itorics.

For nturc inltrlrrratiorr visit our rvebsite at rvw\\.naturekenva.orq



[tatu reKen"ya
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TEL: (254 20)3537568 / 077t343t38
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I'lrc Clcrk ot'thc Natiorral Asscnrbly,
I).O []ox 4 1842 -00100.
Nailobi

l5'r'April 20 l9

I)eal Mr. Michacl Sialai

ILE: In lhc ntattcr of consitleration by thc National Asscmbly of thc Statutcs Larv

(Miscellancous Amendmcnt) Bill (National Asscnrbly llill No.21 of 2019).

Subntission of Memorondo on the Wiltllife Conservalion ond Manogenrcnl Act,20 l3 (No 47

t{2013) umendmenls,

NaturcKenya -the[:astAliicaNatural llistorySocicty-appreciatcsandstrpporttheeffbrtsby

the National Assembly to crcate a Wildlilc Cousclvation '['rust Irund utrcler the Section 23 oltlre

Wildlit'e Conservation and Managenrcnt Act,20 li. Thc fund wc believe will greatly cnlrance

sustairrablc wildlif'c conservation etlbrts in Kenya.

Wc rrote that thc objectives ol'the tund are desigued to ensure that bcneficiarics arrd contributors

arc dlarvn fl'o n-.'' a u,ide spectrutll of stakeholders. Kcy arnong thent at'c local comtuunities and

Civil Societl,otganizatiorrs rvho play an important role in wildlit'e cotrservation and nranagetncnt

irr Kerrva.

llowcvcr, tlie l:utrd's governing body as proposcd undcr Section 2i (2) has overlooked the

rcpl.esentation of local comnturrities and civil socicty organizations. We requcst the Corrrnrittee

to corrsider amcnding Section 23 (2) to include at least one representative from local

communitics and civil society organizations irr tlre govcrning body'

([)lease also note that Section 23 is titled ""1'he Wildlilc [irrdorvrnent Futrd" but sub-section ( l)

and the rest of the anrendrnettt refer to a "Wildlif'c Conservation Trust Fund".)

A short history of Nature Kenya is attached l'o t' your intbrrnation.

S incerely,

Dr. Paul Matiku
Execulive Director, Nature KenYa
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Illckground information about Naturc I(cnya

Nature Kenya-the [--.ast Aliica NatLrral tlistory Society (EANllS)--is All'ica's oldcst environntcntal

Socictlr, established in 1909 to pt'o1lotc the stLrcly antl conscrvatiott ol'naturc itl eastertl Afl'ica. We renlairl

a norr-political and not lbl protit rlenrbership Society, Oul trtission is connecting llature and people. Our

wor.k is firrnly based on partnership, scicncc and action. We use the best available scierrce to inspire positive

actiol lbr biodivcrsity by and lor parl rrers--'( i overn nrertt, local comniunities and privatc sector.

Naturc Kenya takes p;actical action. Wc work rvitlr arrd lol pcople - to itlrpt'ove theil quality of'Iif'e

alongside, and as a rcsult of, naturc conservation. We collaboratc rvith othcrs wherevcr possiblc, at local'

national, rcgional or global lcvels, linking witlr corunrunity grottps, governnlents, businesses, universities

antj civil society groups to incrcase the inrpacts ofour effbrts.

Sornc ol our achievenrents include:

. Foundeil the National Museurns ol- Kenya, nolv a world-t'ellowned irlstitution fbr research and

cducation.
. lrublishcd, since 1910, thc.lournal of liast A[rican Nalttrctl tlistory, a respccted scientitic jourrral

norv joirrtly produced ivith thc National Mttseums.
. Established and ntaintainccl, rvith thc National Museunrs olKenya, a cotrtprehcnsive natural histoly

library.
. tlngagccl its nrernbels in the study, enjoynrent and conservation of tlature in Eastern Af ica, through

treia tr-ips, lectur.es, publications, and opportunities to take part itt research activitics since 1909.

. lclentitlcd and designated lrnportant Bird Areas (lBAs) for Keuya, iri collaboration with the

National Museunts; and docurnented the plarlts, anirnals arrd othcr biodiversity of Eastern Afiica

as a contribution to expauding the taxononric scope ol priority setting tiorn IIIAs to Key

tliodivcrsity Areas (KBAs). Sincc lBAs arc KBAs based on birds, they are today ref'erred to as

lrnportant Bird and Biodiversity Arcas.
. Entouraged and supported corn m un ity-based organizations to becorrie Site Support Groups (SSCs)

pronrotiug conservation and altcrnative livclihoods at ltnportant Bird Areas. especially those

without official protection status.

. Developed partnerships anrong Oovernnrcnt and nort -go vern nlent olganizations tbr sustairrable

conservation action at lllAs tlrrough the Ilnportant IJird Areas National l-iaison Comrrittee (lBA-

NLC). We work with others in the devclopntent of policies, legislation and instittrtional frarneworks

that saleguard the ecological sustainability of lBAs in Kcnya
. Mobiliz-ed resourccs to counect naturc and peoplc to take action fol biodiversity consefvatiol)

through developmcnt and irnplernentation oldonor tundcd projects at priority IBAs in Kenya.

. Work globally through the Birdt-ife lntelrratiorral Partnerchip and its netwot'k ol like-minded

orgarrizations in Eastern Afi.ica and bcyond in I l7 countries and territories.

For nrore inflormation visit our website at www.lraturekenya.org
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Illi: Irr thc llitltcr of colsitjcrution hl thc Nlliorral .'\sscruhl.t' ol'tltc Stlrtrrtcs [-att'

(l{isccllarrcous Arl|tndnrcnt) l}ill (Natiorr:tl .Assctllltl.r'I}ill No.2l of 2019).

.\trhrtrission ttf llcnrtrrtnfu on thet ll'ildli!: Conservotion tnl ,lltntgenr(t'l "ld' 201'l (No 47

ol' 2 0 l.l ) u trte n dtlu trts.

NirtUr.c Kcn.rr rhr: liast Aliica Natural llisl()r\ Socict-\ rpptcciittcs arld strpport thc cllorts b1

rlre Nltiorr:rl ,\sscnrbll t() cl'c.u.c a \\'ildlil'e C'ottscrvation l'r'ttst ['ttncl ttltdcl tltc Scctiorr 2j ol'thc

\\;ildlilc (.olrscrvariolr arrd \4arr:rgenrcrrt Act. 101.1. 
-l 

hc ltrrrd rrc bclicv,-' rvill r:reatlv ctthattcc

sr:st:r inablc rr' i ld I i fu conscl'\'at ion c flbrts in Kcnl'a.

\\,c rr,tc thul thc objcctir,es ol'lhc ,irnd arc dcsigrrccl lo ettsttt'e that bcneflciarics irnd cotttritrtttors

il[c dra\\ 1 fi-o11 a n itjc slteclltrrn tl l' stak clro ltlers. Kel' urtronrl thctlr lrc lttcal cttnrtruttitit's altd

C'ir,il Socicry,orgarrizlrtio:rs Nho pla;- arr intporlant role irl rrildlilL'conscrvalioll attd ntanagentent

in Kctttlt.

Ilorvcr.cr.. thc l:und's rr:r,cruip_q bod1, as proposc.d urrdcl scctiort 2.3 12) lras over'lookecl thc

r.cp rcserrtlt iorr 6l'locll conrrrrunities arrtl c ivil socicty organizations. \ rc l'cqtlesl tht' Oorlrnittcc

t. c.r.rsiclcr anrc.ntiing Scction 2l (l) to inclutlc:lt tcxst (,rtc rcp!'escnlativc fronr klcal

corlrnrunitics antl civil socictY organizations itt tltc govcrrtilrg bod1".

1l)leasc also rrote tltal Section l-l is tirtcd " l'lrc \\'ildlilc lirt<lorrtlren( l:urrd" btrt sub-sectiorr (l)

and fhc rcst ol'tlrc arncrrdrtretll rc['er to l "Wildlil'c Cottscrvation'frtrst Furtd".)

A shorr history ol'Nattrrc Kettl'a is attaclred lbl t'our irrlbrnration'

Sinccrclr',

Dr. l)aul N'latiltu

lis't' ctr I iv l) i rr:<'ktr. Nattrre Kcnyl

ti;;r) Nature Kenya is the Birdlife lnternationai Partner in Kenya



llrrckgrrr ri rrd irr f'rrInrrttirtrr :l lro u I Nn I rl r(: l\c,l\.x
N.rlure l,.(li-\ii tltc [:lisl ..\liictr \irtrrr;tl IJis|rrr 5r,uict.r 1l:ANllSl--is lliica: rrltlcsl cirr ir(),uncntitl
Socictr. rst:rblishr.d in l()(l() to nrr)r!tot( rllc slud\ .rr,l crrrrstnuliorr o1 r):.llurc in caiicrrr ,1liica. \\c rcrrtair:
il rlt)ll'lr)lilicitl itrkl tl()l Ii)r prrllit rttr.'tnht'rsltip .\treictr. ()rrr rrrissiorr is crirrrr,:cli:tc nalurc and l)L'ople. Our
rrolk is lirtttll b;rscd on l)ilt'trt!'rship. l'ci!'rlcc nn(l tclion. \\'c usL. lhc hcst ar.ailahlc scicncc lu rnspirc l)ositi\c
llt:iitttt lirr hirtiiirursiti ir-r att<l lirr l)lrlnu'\ (jovcnlrli!'nt. locltl corrrrrrunilics arrri prirate scctor

\:tltlri: Kettra lxkL's I)raiiticfll ctior) \\re ri'rtlk lilh arr.l Rrr pcoPlc - ttl irrrIr<rrc tltcir qLnlit-r' ol' iilir
a/otusirjr'. an(, as a rr'sttjt rrl. t)aturc cr)nser\,ill ior r. \\'c etrllab<rlatc rvilh olhcrs uhcrer,er lx)ssibk. I loral.
rlali()n01. rcgiorral or globlrl lcvcls. lirtking rrillt corrlrrunit-t groupJ. lro\cnllrents. husilrrlssc>. urrivcrsilics
antl cir ii \ocicl\' rrl'oups lo inct'ease thc irnpacts ol-out r'llbr1s.

Sor rc trl'our aclricvcnrcltts inclttdr:

I ottndctl thc National lv'lustrrlrrs ol Krrrrir. rrorr I rnlrld-rcntrrr tred irrstilution lbr researclr and
ealLrca t lon.
Ptrhlishcri. sincc 1910. llrc.linrrtt'rl ri l.tt .'l.li'iturt .\itturul Ili:lorl. n re\p(.ctcd scicrrlilic iou|tral
norl jointll producL.d rvirh thc National N4uscurrrs.
[stahlishcd and n)ainlairrr'd, rvitlt tltc National \luseunrs ol'Kenl,a. il conll)r'ehcnsi\,('nalural hislr'r-\
libran .

l:rtgagcd ils tttcrtrbcrs irr (hc stud-r. elr.jovrncnt and conscrvation ot'nrrlur{.1 in Eastcrn Aliica, tlrrrlrrglr
Iir'ld trips. lectut'cs. l)ublications, an<i oJrpcrrt un il i,-.s to (akc prrt in rcscat.ch acrivirics sirrcc 1909,
klerrtificd lnd clcsignatcd lrrtporlattt [Jild ;\rcas (lBAs) ltrr Kerrra. in cttllabolation rrirh rhc
Natioual N4trseutns: and docuntcnted thc plarrts. sninrals atrd other hiodiversil.t ol'f-,astcrn Aliica
as a contribulion lo c.rpauling lhe tarononlic scopc ol'priorin 5111ipg lionr lBAs to Kcr
Biodiversity Arcas (Kl3As). Since lB;\s arr K[]As l:ased orr trirds. rhc_r arc toda.\' relorrcd lo;rs
Irnportan( Bird and Biodiversity r\rcas.
[:rtcouraged atld support(d conr nrunilr'-htscd orr:atrizatit>rrs to heconre Sitc Support Croups (SS(is)
i)ronloling cottscrvation artd altclrrativc livclihoorls al lotpot'tanr Bird Arcas, espociall), lhosc
rvitlxrut ofticial protection slatus.
[)cvelol cd paflnelships atttottg (iovr-'rnnlL'nl and non-Soven]nrent organiz-ations lbr sustairrat:le'
conservatiotl acliott al l[3As through tlrr.' lrrrpolurnt Bild Aleas N!ationil l.-iaisorr (-'otnntirrcc (lUA-
Nl.C). \\tc rvork rrith others in thc dcvcloprrrerrt ol'policies, legislati<u and itlsrirutional ll'anrcs,orks
that salbguard the ecological susta itrabilit.y ol'lBr\s in Ken.va
Mobilizcd resourccs to connecl naturc and people to take action fbr biodivcrsitl conscrvation
through dcvelopnlenl and inrplerrrcntarion of donor firnded projecrs al pliorit;. IBAs in Ken-va.
\\/ork glt:bally tltrouqlt thc lJirdl.ili' lnterrational Partnership arrtl ils rrc:tr'"rtrk ol'lik(-minded
olganiratiotrs irr []aslerrr Aliica arrd bey1)1,,1 1" t l? courrtries arrd [en.itorics,

Ir0r nrore irrlirlrrtatiorr visit orrr u,ebsite at \y\\'\\. nal ureket],\,a.org
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AxBC

where-

A is the total amount of input tax payable by the person during tlre tax

periocl on acquisitions thit retate partly to making taxable supplies antl

partly for another use;

B is the value of all taxable supplies made by the registered person during

the period; and

C is the value of all supplies made by the registered person during the

period in Kenya.

(7) If the fraction of the formula in subsection (6) for a tax period-

(a) is more than 0.90, the registered person shall be allowed an input

taxcreditforalloftheinputtaxcomprisingcomponentAofthe
formula; or

(b)islessthan0.l0,theregisteredpersonshallrrotbeallowedany
inputtaxcreditfortlreinputtaxcomprisirrgcomponentAofthe
formula.

Section 23 of No.47 of 20t3 which it is proposed to amend-

23. The Wildlife Endorvment rund (r"-;i \Jli .la- Ccn !t" \ci nI O

(l) There is estabtished a wildtife conservation Trust Fund that shall

Ue ,.stsa in a goveming body established in accordance with subsection

(2)

(2) The goveming body refened to in subsection (l) shall serye as a

publ ic-private partnership and comprise-

(a) a Chairperson being appointed the Cabinet Secretary;

(b) the Principal Secretary in the State Department for the time being
' ' 

responsibie for rnattlrs retating to wildlife who shall be the

Chairperson;

(c) the Principal Secretary in the State-Dcpartment for the time being

responsible for rnatters relating to finance;

(d) the Director-General of the Scrvice who shall be the secretary;

i";-fr$trtrrtiesentatives from the private sector, who shall have
' ' rechnicil expcrience in either philanthropy, [aw, natural

resources. finince, business and investment matters; and

l?,+{:5"#"{,lis^tiHltairlhifl,*}jgfi:pfriillsr,*s*/

n'u i.t Fu ,).1
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(a) nroneys appropriated by Parliarnent;

(b) a proportion of such llroneys as nray bc levied tbr payntent of
ervironrnelltal services by beneficiaries in productive ind service
secrors, and for biodiversity offset scherncs that compensate for
conservation impacts as a contribution towards the wilcllife
Conservation Trust Fund as the Cabinet Sccretary utay, upon the
recornnrendation of the governing board, detennine:

(c) nroneys for payrne't ol envi'onnrental services and biodiversity
offset schemes in which entities make payments directly to the
Wildlife Consen ation Trust Fund;

(d) nroneys fi'onr debt-for- nature transactions;

(e) incoure Frorn investrnents nrade by the governing board;
(f) such grants, donations, bequests or other gifts as may be urade to

the Fund.

(a) The, purpose shall be to provide tunds in order to-
(a) develop wildlife couservatiorr initiatives;

(b) nranage and restore protected areas and conservancies;

(c) protect endangered species, habitats and ecosystents;

(d) support wildlitt security operations;

(e) facilitate comurunity based wildlife initiatives;

(f) arvard wildlife conscrvation grants based on criteria to be
established by the governing board; and

(g) such other purposes as rnay be provided by the goveming board.

(5) The Cabinet Secretary may, on recornmendation of the Service,
by notice in the Gazette., issue regulatious and guidelines necessary and
appropriate for the carrying out of the purposes of this section

Seclion 9 of No. l7 of 2015 u'hich it is proposed lo amend-
9. Private conrpanies

( l) For the purposes of this Act, a company is a private company if_
(a) its articles-

(i) restrict a menrbet's right to transfer shares;

(ii) limit the number of members to fifty; and

(iii) proliibit invi(ations to the pubric to subscribe for shares or
debentures of the company;
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community and on the basis of that disclosure has

obtained the prior consent of the community to use

any of the stockholder's discoveries about the

indigenous wildlife resources for the proposed bio-

prospecting; and

(b) the appticant and the community have entered into
a benefit-sharing agreement that provides for
sharing by the community in any future benefits

that may be derived from the relevant bio-

ProsPecting.

(6) The Service shall, in all bio-prospecting involving
any .wildlife resources, be a joint Partner on behalf of the

people of Kenya.

(7) The Cabinet Secretary shall, on the

recommendation of the Service, require that a particular per

centum of the proce.eds from the bio-prospecting is
contributed to the Wrtdlife Endowment Fund established

under the provisions of this Act

(8) The Cabinet Secretary may, on recommendation

of the Service, by notice in the Gazette, promulgate rules,

regulations and guidetines as are necessary and appropriate

to carry out the purposes of this section.

(9) Any person who contravenes any provisions of
this section or'the rules made there-undqr commits an

offence.

PART V_ESTABLISHMENT OF WILDLIFE
ENDOWMENT FUND

23. (t) The Service shall estabtish a Wildlife
Endowment Fund and which shall be vested in the Board

of Trustees.

(2) There shall be paid into the Endowment Fund -
(a) moneys appropriated by Parliament for purposes

of the Endowment Fund;

(b) a proportion of such moneys as may be levied for

payment of environmental services by beneficiaries

in productive and service sectors as a contribution

No. 47

Thc Wildlifc
Endowmcnr Fund
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tor*'ards the Endowment Fund as the Cabinet

Secretary may, upon the recommendati<ln o[ the

Service, determine;

(c) income lrom investments made by the Board of
Trustees of the Endowment [:und; and such grants,

donations, bequests or othcr gifts as may be made
to the Endowment Fund;and

(d) such grants, donations, bequests or other gifts as

may be made to the Endowment Fund.

(3) 'the functions ol the Wildlife Endowment Fund

shall be to-

(a) develop wildlife conservation initiatives;

(b) manage and restore protected areas and

conservancies:

(c) protect endangered species, habitats and

ecosystems;

(d) support wildlife security operations;

(e) lacilitate community based wildlife
initiatives; and

(0 such other purposes as may be provided
for by rules made under this Act.

24. 'l'he Covernment shall establish a Wildlife
Compensation Scheme that shall consist of-

(a) monies specifically allocated for this
purpose through the budget process;

(b) an insurance scheme to be established by the
Cabinet Secretary responsible for matters
relating to fi nance; and

(c) monies from any other source approved by the

Cabinet Secretary for the time being
responsible f,or matters relating to finance;
and

(2) The Wildlife Compensation Scheme shall be used

for financing compensation claims lor human death or

I
,l
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Ref : SDWlLl49

Mr. lfiichael Sialai , EBS
Clerk of the National AssemblY
National Assembly
Parliament Buildings
P. O. Box 41842-OOIOO
NAIROBI (
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State Department for Wildlife
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N55F Building. Block A 2l( Floor
P.O. Box 30430-00100
NAIROBI
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Dear p4 r. $io {a I

REQUEST FOR SUBMISSIONS ON THE PROVISIONS OF THE STATUTE
LAW (MISCELLANEOUS AMENDMENT) RILL,2OL9 RELATING TO THE
WILDLIFE CONSERVATION AND MANAGEMENT ACT, 2013 (NO. 47 OF

2013)

I refer to tl're etbove subject maiter anrl your letter dated 24th April 2019

Ref: NA/DCS/ENR/20 I 9 (o28).

We have gone through the proposed statue law (Miscellaneous
Amendment) Bill,2019 and aE{ree with the proposed amendments as per

our request on the appointment of the Chairperson of the Wildlife
Conservation Trust Furrd being appcrinted by the Cabinet Secretary'

These antenelnrenr-s will errable us to proceeC with Eslrrblishrnent of the
wildlife conservation Trust FuLnd and rmplementation o1 the Law.

Your lnc

rl

J\

Dr usan J
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AMENDMENTS TO THE WTLDLIFE CONSERVATION AND MANAGEMENI

ACT NO. 47 OF 2013 AS AMENDED BY THE STATUE LAW

MISCELLANEOUS ACT 2018 NO. 16l (ACTS NO. 18) DATED 4IH

JANUARY, 2019

On the 2Otn doy of Morch 2019, we wrote to the Attorney Generol

requesting for omendments of section 23 (l ) ond 23 (2) of the

wildlife conservolion ond monogement Act No. 47 of 2013 os

omended by the Stotue Low Miscelloneous Amendments) Act No.

l8 of 20lB which come into force on the lBrh Jonuory 2019 '

It hod been noted thot the new section 23 121 ) porogroph A ond B

provided for two Choirpersons of the Wildlife Conservotion Trust

Fund ond this would moke ihe estoblishment of the Endowment

Fund tenoble.

we proposed thot the oppointment of the choirperson to be mode

by the Cobinet Secretory ond to remove the Principol Secretory os

being o choirperson too.

The omendments hove olreody gone to Porlioment ond reod First

Time in the House pursuont to the Provision of Stondingorder 127.

The clerk osked for our concurrence with the proposed

omendments os required which we hove olreody done.

With the omendments in ploce, it will be possible to estoblish the

Wildlife Conservotion Trust Fund ond put o Boord of Directors in

ploce.
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Srurute law (Miscellaneous Amendmenls)

s.23.

The Wildlife
Endowment
Fuod.

No. l8

Wildlife Associations,
mechanisms for
mitigation of human
wildlife conflict;

(c) bring together relevant
stakeholders to harness
participation in
conservation and

management proglamrnes
of wildlife; and

(d) perform such other
functions as the Service
may requke or delegate to' it.

Delete and substitutg therefor the

following new section-

C'

')

23. (L) There is established a

Wildlfe Conservation Trust
Fund that shall be vested in a

governing body established in
accordance with subsection (2)-

(2) The governing body
referred to in subsection (1) shall
serv6 as a Public-Private

:,partnership.4nd qgmpris.g;,. .';
, (a) a Chairperson beihg' appointed the Cabinet

Secretary;

(b) the Principal SecretarY in
the State Department for
the time being
responsible for matters
relating to wildlife who
shall be the Chairperson;

(c) the Principal SecretarY in
the State Department for
the 

' time "' Lieing

responsibie for'matters
relating to finance;

(d) the Director General of
the Service who shall be
the Secretary;

(

)
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SUBMISSIONS ON THE PROPOSED STATUTE LAW

(MISCELLENEOUS AMMENDMENT) BILL,2OL9 RELATING TO THE

WILDLIFE CONSERVATION AND MANAGEMENT ACT,2013 (NO.47

oF 2013 )

Introduction

Pursuant to the provision of Standing Order 216, thc Departmental Cornrnittee on

Environment and Natural Resources received proposed amendments to the Wildlife

Conservation and Managernent Act, 2013 from the Principal Secretary ol the State

Departrnent on Wildlife.

The proposed amendrnents were incorporated into the statute (miscellaneous amendment)

Billol20 19. Kenya Law Relorm Comrnission has received the said Legislative Proposal and

proceeds to offer the lollowing observations.

Obiectivcs

The Statute Law (Miscellaneous Amendment) Bill, 20 l9 has already been tabled in

Parliament for its first reading pursuant to the provisions of Standing Order 127. The Bill

proposes, inter alia, to amend the wildlile Conservation and Managernent nct, (No. 47 of

20 r3).

Under the Statutes Law (Miscellaneous Amendment) Bill, 2019 two arnendments have been

proposed as follows:

l. That deletion of the word "being" appearing in paragraph (a) ofsection 23 (2),



2. The deletion of the phrase "who shall be the chairperson..." appearing in paragraph

(b) otSection 23 (2).

Commcnts

Under Section 23 (2) (a), the deletion of the word "being" will amount to an ambiguity

because the sequence of words and phrases may give rise to an improper legislative sentence.

Accordingly, we propose textual amendment by inserting the word "by" between "appointed"

and "the Cabinet Secretary" to have a clear legislative sentence.

Further, deleting the phrase "who shall be the chairperson" under Section 23 (2) (b) is

appropriate. Retaining it alters the original meaning as per the principal Act because the

section states the distinct members who shall comprise the body established under subsection

(2). Including the phrase will create an ambiguity on who really is the chairperson.

Effectivety, the amendments under discussion seem to rebut previous amendments that had

been enacted under Statute Law (Miscellaneous Amendment) Act, 2018.
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REPUBLIC OF KENYA

NAIIONAT ASSEMBLY
TWETFTH PARTTAMENT - THIRD SESSION

lcoholi( Ddnls contml 20 to 4 0f 20t
,lvcntion ol Tero.ir.n 20t2 50 o, 2Ot2

Ih. 20t5 l7 of 2Ol

tl

ftc'l^tt t tutll Eas
CIIII( Of THE TANOXAI AISE ALY

3T

. 
the matter of consldcradon by th€ Nauonal Assembly of t re Statue L.w

{Mlsccllaneous AmcndngnQ Bill (Nadoral Assembly Bill No. 2f or 20t9}

(l€ I 18( I )(b),ol the.Coonitution p.ovider diat, .Aolrirm 
ent ,ho toothote pubtk po.ticjDoton ond'n'.,cm.nt h 6. tegrstoti' ad<t othcf butinss ol podionent ond iE comm,lre6: Ihe t{ational

A5s€mbv standinS.-ord€r rr(t) p'ovidB d\al .the Departnentot Co..ii-i ii r-an i,^Tni^ed.sholl hcitftore pubtic ponk)ponon ond sho toki into occount vii ond r"ri^i""aai.r,
1e puDttc when t . commiaee n,dkes iE repon b the House.,

,. -. :r..&. t u luli..ttrii.oit3lllrt|rdmtlrt} B{1, totg seets ro mate vdriour amendmens ro trerr.rur€l whrch 6 rn kecprn8 with thc pr.cti(e ol m.lint va.ious amendmenB th.r do nol merit th€puDfi<lton ot rape..te Eatlr and conroldatint tham i.rto one B li
8i[ has undegon€ fi.A RcadinS .nd pu6u.nt to tfi. provirions of StandinS Order I 27 ( r ) ol thc.onar Asslmbry st..ldirlB O.dcn whidr p.ovid6 lh.r, .o 

Bitt hoviag b.en .eod o first ine sha
, to coolmtde<no.the ftlennt *pdrnentol comnittee: tie propor€d.m€ndmrnrs to v.riou, Ads, ranr.m. n nd commrtt€d to th. Iofiowin, oeparrm.ntal committees of thc fl.donal a5sembly:-

a_

9.

-lllot JinS public panidp.tion and co.ri&ratjoo by rhr,erpective Commin..l rh. Dlp.rt.|cnt l:--.|nltt.onrujrk.ndr.a.tAf,.krsh.Udr;cafr.,i"*or;a"t"f,","[.s.f,t[,#.,".
minc6 .nd (ompih onc rrpo.t io the Houl. on thc a.id Bitt

- u.nt ro.thc provisions of A.tjdc Is(t) (b) ol dE Conrthution .nd Scandinf Order t 27(l). drclmmltl.e lnvn6 m.mDcR ot thc pubti( to rubmh lcpr.scntations they mdy tarc on *c :a,j g t.

lgj-Gpl:!y'r:!of Tay b. lorwaraed to trrc oc't oi O. x.rl.i.r L*"In ,;;. ;;",;;..r-r"1o, x.lrobl, hlnd-deti,,,ered to ihe Orll(t ot nr Orac nrrn prrnriiJ irirar.ir. n.i_u,I n.iled lo d.rt6p.rflrrr.nr3oJrrlro be r.(.iv€d ror btrr ttun rcsdry, rsiiplii.'i-oir .t
P!i-

St&ncl&r*f,
Ad Center

0pen Weekdays 8.00am - 5.00pm

REPUAIIC OF KENYA

TWELFTH PARTIAMENT
THE SENATE

SESSIONAT COMMITTEE ON COUNTY PUBTIC
ACCOUNTS AND TNVESTMENTS

Pursuant.to the provisions o, Articles 96 (3) and 22g (7) and (8) of the
Constitution andstanding order 220 of the Sinate Standin! Orders, in'"xercire
of its ma_ndate o, oversight over county public accouns aid lnruii-"nr, rf,"
Senate Sessional Commitee on Coun( public Accounts and tnvestments
informs and invites the Chief Erecutives of the entities listed in the iiiieaule
below of the sittings for the months of April and May, 2Ot9.

DAY/ DATE TIME ENTTTY

Thu6day, 25d April, 20t9 9.5Oam Embu County Excutive
Friday, 25$ April, 20t9 9.3Oam Lamu County Executive
Monday, 296 & Tuesday, lod' April,
20t9

9.foam Nairobi County Executive

Ihursday,2d May, 20I9 9.3Oam Kiambu County Erecutive
Friday, 3d May, 2Ol9 9.3Oam Wajir County Executive
Monday, 136 May,20l9 9.30am Migori County Executive
Tuesday, 146 May, 2Ot9 9.iOam Homabay Coun ty Executive

9.3Oam Kisii County ExecutiveWednesday, t 56 May, 2Ol9
Thursday, 166 May, 2Ol9 9.3Oam Taita- Taveta County

Executive
Friday, 176 May, 2ot 9 Murangd County Executive
Monday, 206 May,2Ol9

9.foam

9-3Oam Tana River Coun ty Executive

9.3Oam Meru County ErecutiveTuesday,2lr May, 20l9
Wednesday, 22d May, 20l9 lsiolo County Executive
Thursday, 23d May, 2Ot9

9.3Oam

9.30am Turkana County Executive
Monday, 276 May, 20t9 9.]Oam
Tuesday, 286 May, 20t9 9.5Oam

Kirinyata County Executive

Mombasa County Exe€utive
wednesday, 29d May. 2Ol9 9.3Oam West Pokot County Executive
Ihursday 3O6, May, 20l9 9.3Oam Kilifi County Executive

CONSlDERATI
FINANCIA

ON OF IHE REPONI OT IHE AUDIIOR- GEN
L STATEMENIS 

'OR 
THE TINANCIAT. YEAR 2

ENAL ON THE
ot1/2ota

NOTES:

CLENK OF THE SENJITE/ SECREIARY,
PARUAMEI{IARY SERVICE COMMTSSION.

All County Executives are requested to submit written responses fin hard
and soft copy) and all supporting documents to the specilic issuei raised
rn the Auditor General's Report on Financial Operations of the resDective
County Executive for the Financial yea. 21i17/2ot1 to ttre rifevani
Auditor-Ceneral, Regional Hub Offices and to the Office of tt e Cfer-ioi
the Senate, First Floor, Main parliament Buildings, within tt 

" 
il*"if".,

communicated in our previous letters; and
Meetings will be held in Committee Room 5, first Floor, Main parliament
Buildings, Nakobi or such other venue as shall be communi.ut"J. 

"-. '
2

IGlcv.rt Co.nlnlum
t992 9ol19e Oirlrict.nd Provinc6

lo b..m.rfu
Adminislr.tion and
N.tional S€eity
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2a o, 2O!5

.nd(Organiation&Pc.l I2() 5.tion) (No.

Ihr Ratonn 20 J 9I 20t f
27 or 2Ol€du(.tioo 20t2
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,,rf.i6

Finao(e and Narion.l
Phnning

tB ol2ol

Ih. Addd Tax Iao , l ol5 2l, l
Ih. Microfi 2@6 I 2006of

Ihe Toudsm A(t 2ol I (No. 28 ol20t t)
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Ihe wtldlil€ Cont crs.tion ,nd M.n.8.m!nt Ae 2Otl (No. 47 of 2Oll)



I

I
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FE UBLIC OF I(EI{VA

THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT . THIRD SESSION

ln lhe matteE ol aonddoratlon by.tho Natlonal A$ombly:-
l. Tha N?rcotlct Oruga rnd Psychotroplc Subst nces (Contaol) (Amendm6nt) glll

(Natlonal A!3embly Blll, 2oI9)
2. Tfi; Natlondl Dlsartar Hanad;m.nt (Alrthorlty) Blll (Naflonal A$ombly Blll,

2()r9)

ticle ll8{l)(b) ot th€ Constitutlon provldes that, 'Parlianent shall lacllitate public par-
-ipation and involvement ln lhe legislative and of Padiament aod its Commitees-. The

National Assembly Standlng Order 127(3) provides that. -the Departmental Cofimittee
to which a Bill is commltted shall lacilitate publlc participation aod take into account the
views and recommendatloos of the public when the Committee makes ,ts report (o the

Th. N.rcotlca Drugr lnd Ptychotroplc subrtance3 (Control) (Amendment) Blll, 2Ol9
seeks to a mend the Na.cotlcs Drugs and Plychotropic Substances (Cont.ol) Act. No. 4
of 1994 in order to:- enhance th€ penalties of the offence ot trafflcking narcotic drugs:
deflne who law enforce omcers are in respect to the Act and paescrib€ offenc€s lor a law
enlorcement ottlcer who aids or abgts o. is an accessory to any ofterrco under the Act.

Th€ Natlonal Dl.asle? 1il.n.9.mont (Authorlly) Blll (Natlonal Arsombly Blll,2Ot9) se€ks
to establish a centrallzed system of rosponding to and managing disasteri in the country.
The above mentloned Balls have undergone Flrst Readlng pursu.nt to Standing Order
12X3) and stands commltted to the Dopartmontal Commltto€ on Admlnlstratlon and
Natlonal Socurlty for conslderataon and thereafter report to the House.
Pursuant to Anlcle ll8 (l)(b) of the Constitution and Standing Order l2Z the Committee
invites interested mombers of the publlc to $bmit any r€p.€sentations th€y may hav6
on the said Bllls. Th€ SubmlsJions rnay b€ torwa.ded to tho Clerk ot thq N.tlonrl Ar-
sembly, P.O. Box /31842{OlOq Nalrobl; hand-d€liv€red to the Orllc. ot tho Clort. Haln
Plrllam€lt 8ulldlng, N.l.obl; or ern iled to clerk@parllamont.go.ko; to be received on or
belore TuesdEy, l6d Ap.ll, 2Ol9 rt 5:OO pm.

14ICHAEL SIALAI, EAS
CTERK OF THE NATIONAL ASSEMBLY

eEArafrc oF xExY

THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT . THIRO SESSION

by th. Natioird 
-Ail.eitrbty:-',,.. 

!il. r,
Bllt

n
j.9u,

Aruck nOCXb) of th9 Constttut on provldos that 'PadlanEnt sl'd lacilttate ,,i.lbl,c
prrtlclpatlq and layotvsnent tt the teglslatha rN of PadLment.nd lB Cohmittees-. Th€
National As,embly Standlng Order 127(3) provldG ttlal 't e Oepartneartal Cotrynittee to
whlch a Bi ls conmlttod shall hcllt te publlc pattklpation and take mto accoont the
vlews ,N tccomfiend.tlc,ts of the pub c when the Comrnlatea makes lts /Epo.t to tie

The Employmont (Amandm.nt) Elll (r{atlonal Ar3ombly Blll,2Ol9) s€6ks to amend thg
Employnent Act, 2OO7 ln ordor to afford pre-adoptlve l€aw to par€nts who apply for the
adoptlon of children wtlo 6.e not th€k natural children bo.n to them by blrth.
Thc Natlonal Coh*lon and lnt.grrtlon (Am.ndment) Blll (N.tlonsl Aisambly Alll, 2Ol9)
seeks to ameod sEctlon 17 6l the Natbnal Coheslon and lntegratlon Act.2OOg which deals
wlth th€ proceduae ol apcrointlng Commissloners.

The above mentloned Bllli tEvo undergono First.Reading pursqant to Standing Order
127(3) and staods commlttod totho Dopartmental Commlttee on Laboure Soclal W€llera
and the Selecl Commltta. on Natlonal Cohorlon & Equsl Oppodunlty respectlv€ly for
conslderation and theroaftsr ropo.t to the House.

Pursuant to the provlslons of Artlcte llSc)(b) of the Constitution and Standing Order
127(3). the rcsp€ctlve Corrvnittaos invit€ membors of the Publlc to submlt representations
they rney have on th6 srld gllls. The reprss€ntrtlons rray be forw.rded to tho Clork or Or
N.llooal Alsembly, P.O. Bor 41842{OlOq N.lrobu hand-delivered to the Offlco ot th.
Clerlq Heh P.rll.ment Bulldln$, Nel.obl; or emalted to cl€rk@pErll.manlgo.lo; to be
recelved on or b.lo.e Tuerd.y,l5o Aprll, 20'19 rt 5.OO pm.

MICHAEL SIALAI, EBS
CI.ER( OF THE NATIONAL ASSEMBLY

NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - THIRD SESSION

ln the matter of conslderatlon by the Natlonal Asssmbly of the Statue Law
(Mlscellansous Amendment) Blll (Natlonal A5s€mbly Blll No. 21 ot 2O19)

Arthbll80[b)otttrCorEtltljthogovtlc3thrt'tor,bricot!no,,fDcirlurpdrhportklpotbnoodrnloi,?.
nld,ntlot,6laglshtfurol:,dotll.rb(,3lrrsrorPorr,o.Irntordltsconvt tlc.ri Th. ihtlon lAssombtSt{dlIr8
Nor lZ[3) p.dld.r ttut. 'th.o.port r'.nto, Cdrl, tt!! to wr cn o a/,,t co.rm,ttd ,lgl le tot p.blb
,E,rlkl,trllr/! otd sl:o to,G htlo.rount vl6r! ondn(qn rrndotfo.E o,t r pu6rh r1,.,166 Commltto,,notr'
Its ,!po.l lo lh. t orn '.

Th. St tu! L..s 0trbclfl.rEoo! iltl rdtn.ntl Blll,zOfS s.ol5 lo mab v.rlot,3 en rdrn€nts to th. rtrt-
ut$. whhh l! lo lsoplnS wlth tho practkr ol m.klltB v.rlosr .mordmlrtt thlt do mt m.rh th. publlcrtlos ot
lcp.rato Elllr .nd coBolld.tlr8 th.m lnto on! Blll-

Th. Elll hai underSono Rrst Roadlq ard Eir$ant to th. p.svlslon3 of StandlnS o(dor l2{l) of th6 NaUorEl
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8. fh6Lct l Educitlon lct,2ol2 [No. A of 2012)

s Ih. Ksnr. &t|ool of L.w Acf 2Ol2 [t{o. 28 ol 2012)

to_ Th. Vsluo Mdld T.r Act. 2O3 tNo. 35 ol 2ol3) tl.l.,lc. lrd Natlonal PhnnlGB
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CHAIRPERSON'S FOREWORD

This report contains the Con'rmittec's proceedings on tl.re consideration of the Statute Law

(Miscellaneous Amendment) Bill,20l9 (National Assernbly Bill No.2l). The Bill was read a first time

on 3''d April,20l9 and was subsequently conrmitted to respective Departmental Committees i.e. Justice

and Legal Affairs, Admir.ristration and National Security, Finance and National Planning, Environment

and Natural Resources, Sports Cultule and Tourism and Transporl, Public Works and Housing for

consideration and facilitation of public participation pru'suant to Standing Order 127. The Bill seeks to

amend, among other Statutes; the Micloflnance Act, 2006 (No. l9 of 2006), the Public Finance

Managenrent AcI,2012, (No. l8 of 2012) ar.rd the Value Added Tax Act,2013 (No.35 of 2013).

In processitrg the Bill, the Clerk ol the National Assembly placed advelts in the print media on 10tl'

April, 2019 seeking for comments fi'om the public on the Bill pursr.rant to Article 118 of the

Constitution. The Committee leceived memoranda from fourteen (14) stakeholders. The Committee also

wrote to the Parliamentary Service Commission, Kenya Revenue Authority, Institute of Certified Public

Accountants of Kenya and National Treasury and Ministry of Planning vide letters

Ref.NA/DCS/F&NP/2019/033 clated l6tr' April, 2019 seeking for their comments on the Bill. The

Committee held a stakeholdel engageurent wolkshop at Hilton Garden Inn Hotel on 3'd and 4'l' May,

2019.

ll.re Committee is grateful to the Offlces of the Speaker and the Clerk of the National Assembly for the

logistical and technical support accorded to it during the consideration of the Bill. Finally, I wish to

express my appreciation to the Honorable Members of the Committee and all the stakeholders who

made useful contributions towards the preparation and production of this reporl.

On behalf of the Departmental Committee on Finance and National Planning and pursuant to provisions

of Standing Order 199 (6), it is my pleasant privilege and honour to present to this House the report of
the Committee on its consideration of the Statute Law (Miscellaneous Amer-rdment) Bili,2019.

J
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EXECUTIVE SUMMARY

The Statgte Law (Miscellaneous Anrendr.nent) Bill.20l9 (Natiortal Assembly Bill No.2l) was

published on 29tl'March,2019. 'Ihe Bill was reacl a fllst tinrc on 3"lApril,2019 ancl thelealier:

committed to respective Departmental Con.rmittees (Justice and l-egal Atfairs, Administlation arlcl

National Security, Finar-rce and National Planning, Etrvirottr.uent and Nattlral Resottrces, Sports Culttrle

a1d Tourisrn, and Trar.rspolt, Public Works and I lousing) that were expected to process the anlendl'neuts

of the respective Statutes that fall within their purvicw. 'l'hc Dcpartn.rental Committee on Fiuance atlcl

National Plannilg consiclerecl arnencLnents to the Microllnance Act,2006 (No. l9 of 2006), the Public

Finance Management Acr,2012 (No. l8 of 2012) and the Value added Tax Act,20l3 Q'Jo. 35 of 2013).

-['he proposed arnendment to the Microfinance Act,2006 seeks to provide for the conduct of business by

sharia cornpliant rnicrofinance businesses. It seeks to rertlove sharia compliant microfinance brtsitlesses

from the list of prohibited activities. 'l'he 
ltroposecl arnendtttcnt to tlie Public Finance Mauagetnent Act,

2012 seeks to empower the Parliarnentaly Service Comrrrission to designate by resolution additional

accountir.rg officers ir-r the Parliamentary Service Commission ir.r addition to the Clerks of the two

Llogses of Parliament. The proposed amendment to the ValLre Added Tax Act, 2013 provides for a

taxpayer to apply any withheld tax to his credit to offset arry othel tax liability due fi'onl thc taxpayer'.

in orderto ftrlfill the requirernents of Article 118 of the Constitution, the Clerk of theNational Assembly

placed an advertisement ir.r tl.re print meclia on l0'l' April, 2019 requesting for cotnments flom tlie

gener.al public on the Bill.'[he Committee received merttorancla tl'om fburteen (14) stakeholders.'Ihe

Comnrittee also identified stakeholders that would be aflected by the proposed amendnlents and wl'ote to

tlrem vide letters Ref.NA/DCS/F&NPl20lgl33 dated l6'r'April,20l9 seeking for their comments on

the Bill. The stakeholders that the Committee wrote to are the Parliamentary Service Commission on the

Public Finance Management Act,2012, Kenya Revenue Autholity on the Value Added Tax Act,20l3,

the Institute of Certified Public Accountants of Kenya ancl the National Treasury and Planning on all the

three proposed amendtleuts.

The Committee received memoranda from the fbllowing stakeholders: -

l. Petroleum Institute of East Africa on the ploposed atneudmeut to the Value Added Tax Act,

2013

2. GC Retail Limited on the proposed amendmenl to the Valtre Added Tax Act,2013

4
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3. Tsavo Power Company Limited and other Independent Power Producers on the Value Added

Tax Act, 2013

4. PKF in East Africa on the proposed amendment to the Value Added Tax Act,2013

5. Agrochemicals Association of Kenya on the proposed amendment to the Value Added Tax Act,

2013

6. PricewaterhouseCoopers Limited on the proposed amendment to the Value Added Tax Act,2013

7. KPMG Advisory Services Limited on the proposed amendment to the Value added Tax Act,

2013

8. Coulson Harney LLP on all the proposed amendments

9. Kenya Manufacturer's Association on the proposed amendment to the Value Added Tax Act,

2013

10. Private sector on the proposed amendment to the Value Added Tax Act, 2013

11. Anonymous on the proposed amendment to the Value Added Tax Act, 2013 and the Public

Finance Management Act, 2012

12. Amolo and Kibanya Co. Advocates on the proposed amendment to the Public Finance

Management Acl,2012

13. Njoroge Wachira & Co. Advocates on the proposed amendment to the Microfinance Act,2006

14. Central Bank of Kenya on the proposed amendment to the Microfinance Act, 2006

The Committee invited all the stakeholders that had submitted written memoranda on the Bill for a

stakeholder engagement workshop at the Hilton Garden Inn Hotel in Machakos County on Friday 3td

and Saturday 4tl'May, 2019,

5
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I PREFACE

I.I ESTABLISHMENT OF THE COMMITTI'E

The Departrrental Comntittce on Finance & National Planning is one olthe fifteen Depaltnlerrtal

Conrnrittees of the National Assenrbly cstablishccl undcl S/nrrrling Order 216 whose nratrdates

pr-u'suant Io lhe Standittg Order 216 (5) are as lbllor.vs:

(i) To ilvestigate, inquire into, and report ou all matters relating to the nrandate, mallagemellt,

activities, administration. operatior.rs and estir.uatcs of the assigned ministries ancl

departnrents;

(ii) To stucly the programme and policy objectives ol' Ministries and depat'ttrlents ancl the

effectiveness of their implerrentation;

(iii)To study and review all the legislation rcferred to it;

(iv) To study, access and analyze the relative success of the Ministries and departments as

measured by tl.re results obtained as cotttpat'ed with their stated ob.jectives;

(v) -to investigate and inquile into all nlattel's lelatir.rg to the assigned Ministries and

departntents as they rnay deern llecessary. and as nray be leferred to thent by the House;

(vi) To vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order No.204 (Cornrnittee on

appo intments);

(vii) To exatnine treaties. agreemellts and convelttiotts;

(viii) To make reports and recommendations to the Flouse as often as possible, including

recommendation of proposed legislation;

(ix) To consider reports of Commissions and Independent Offices submined to the House

pursuant to the provisions ol Article 254 ol the ConstitLrtion; and

(x) To examine any questions raised by Members on a nlatter within its mandate.

I.2 MANDATE OF THE COMMITTEE

2. In accordance with the Second Schedule ol the Standirtg Orders, the Committee is mandated to

consider., Public finance, Monetary policies, Public dcbt, [rinancial institutions (exclucling those

in securities exchange), Investment and divestiture policies, Pricing policies, Banking, Insurauce,

Population revenue policies including taxation and National planning and development.

6
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3. Ir.r exccutipg its manclatc, the Committee oversees the fbllowing goverllment Ministries;

l. The NT and Ministry of Planning

2. Ministry of Devolution and ASAL

3. The Commission on Revenue Allocation

4. Oftlce ol'the Controllel of Budget

5. Salaries and Remuneration Comnrission

I.3 COMMITTEE MEMBERSHIP

4. Tlre Comnittee was coustituted by the Hor,rse in Decernber, 2017 and comprises of the following

MembeLs:-

1. The Hon. Joseph K. Limo, MP - Chairperson - Kipkelion East Constituency - Jubilee Parly

2. The Hon. Isaac W. Ndirangu - Vice-Chairperson - Roysambu Constituency - Jubilee Party

3. 'lhe I lon. Jimmy O. Angwenyi, MP - Kitutu Chache North Constituency - Jubilee Party

4. The I lon. Christopher Omulele, MP - Luanda Constituency - ODM Party

5. The Hon. Dr. Enoch KibungLrchy, MP - Likuyani Constituency - FORD-K

6. The Hon. Shakeel Shabbir Ahrned, MP - Kisumu Town East - Independent

7. The Hon. Abdul Rahim Dawood, MP - North Imenti Constituency - Jubilee Party

8. The FIon. Daniel E. Nanok, MP -'l'urkana West Constituency - Jubilee Party

9. The Hon. Andrew A. Okuome, MP - Karachuonyo Constituency - ODM Party

I0. 'fhe Hon. David M. Mboni, MP - Kitui Rural Constituency - CCU Party

1 l. The Hon. Francis K. Kimani, MP - Molo Constituency - Jubilee Party

12. The Hon. Joseph M. Oyula, MP - Butula Constituency - ODM Party

13. The Hon. Joshua C. Kandie, MP - Baringo Central Constituency - MCC Party

14. lhe Hon. Lydia H. Mizighi, MP -'faita'faveta County - Jubilee Party

15. The Hon. Mohamed A. Mohamed, MP - Nyali Constituency - Independent

16. The Hon. Purity W. Ngirici, MP - Kirinyaga County - Jubilee Party

17. The Hon. Samuel Atandi, MP - Alego Usonga Constituency - ODM Party

18. The Hon. Stanley M. Muthama,, MP - Lamu West Constituency - MCC Party

19. The Hon. Edith Nyenze, MP - Kitui West Constittrency - WDM-K
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I.4 COMMITTEE SECRETARJAT
5. The Committee is facilitated by the following staff: -

l. Ms. Leah W. Mwaura - Senior Clerk Assistant/Lead Clerk

2. Ms. Jennifer Ndeto - Principal Legal Counsel I
3. Ms. Laureen Wesonga - Clerk Assistant III
4. Mr. Josephat Motonu - Fiscal Analyst I

5, Mr. Chelang'a Maiyo - Research Assistant III
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2 CONSIDERATION OF THE STATUTE LAW (MISCELLANEOUS AMENDMENT) BILL'
2019

2.1 BACKGROUND INFORMATION

6. The Statute Law (Miscellaneous Amendment) Bill,20l9 seeks to among other Statutes, amend the

Microfinance Act,2006 Qrlo. l9 of 2006), the Public Finance Management Act,2012 (No. 18 of

2012)nd the Value Added Tax Act,20l3 Q'{o' 35 of 2013).

2.2 SUMMARY OF THE STATUTES

7. The Bill seeks to amend the Microfinance Act, 2006 (No. 19 of 2006) to provide for the conduct of

business by sharia compliant microfinance businesses. The Bill seeks to remove sharia compliant

microfinance businesses from the list of prohibited activities.

8. The Bill also seeks to amend the Public Finance Management Act, 2012 (No. 18 of 2012) to

empower the Parliamentary Service Commission to designate by resolution, additional accounting

officers in the parliamentary service, in addition to the Clerks of the two Houses of Parliament. The

amendment seeks to actgalize the resolution by the Commission at its 256th meeting held on 14th

February,20l9.

9. The Bill further seeks to amend the Value Added Tax Act, 2013 (No. 35 of 2013) to provide for a

taxpayer to apply any withheld tax to his/her credit to offset any other tax liability due from the

taxpayer. This is intended to make tax administration process easier.

Repon of rc Depo mental Comntittee o Finance and Noliott,l,l Plonning o lhe considerulion olthe Slatule LaY (Mlscellaneous Amendments)
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3 PUBLIC PARTICIPATION ON THE STATUTE LAW MISCELLANEOUS

AMENDMENT BILL, 2019 (NATIONAL ASSEMBLY BILL NO. 21 OF 2019)

10. Pursuant to Article ll8 of tlre Constitution, the Clerk of the National Assembly placed an

advertisement in the Daily Nation and Standard newspapers on lOth April, 2019 requesting for

comments from the general public and or interested irrdividr"rals/organizations. By the close of the

deadline and by the time the Committee was consideling the Bill, the Cornmittee l.rad received

memoranda from eighteen (18) stakeholders. The Committee held a stakeholder engagement

workshop at Hilton Garden Inn Hotel on Friclay,3''d antl Saturday, 5tl' May, 2019.

I l. The following stakeholders submitted their memoranda to the Committee:-

a. Petroleum Institute of East Aflica

b. GC Retail Limited

Tsavo Power Company Limited and other Indeper.rdent Power Producers

d. PKF in East Africa

Agrochemicals Association of Kenya

f. PricewaterhouseCoopers Limited

g. KPMG Advisory Services Limited

h. Coulson Harney LLP

Njoroge Wachira & Co. Advocates

j. Amolo and Kibanya Co. Advocates

k. Anonymous

l. Kenya Association of Manufacturers

m. Private Sector

n Institute of Certified Public Accountants of Kenya

o Central Bank ofKenya

c

e

i-

p. Parliamentay Service Commission

Report o!the Depa mental Commiltee on Finqnce and Notiotutl Pltnnirrg on lhe co$klerulion olthe Stotute Lote (Miscellaneous Amendnants)
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q. Kenya Revenue AuthoritY

National Treasury and Ministry of Planning

'l'he stakeholders made the following subt.t.tissiot.ts:-

3.1 PETROLEUM INSTITUTE OF EAST AFRICA AND ERNST AND YOUNG

The Chief Executive Officer of the Institute sLrbmitted that:-

Withholtling Value Addecl Tax refuncls and amentlment of section l7(5) of the Value Added Tax

Act, 2013

Problenr Statement

12. The Finance Act, 2014 reintroduced Withholding Value Added Tax (VAT) in Kenya and

requires Withholding VAT agents to withhold 6% of the value of taxable supplies on payment to

suppliers and remit the same directly to the Commissioner of KRA. The Commissioner is

entpowered under section 42A(l) of the-[ax Procedures Act to appoint any person as a

withholding VAT agent.

l j. The VAT Act,20l3 exempted white petroleurn products (Petrol, Diesel & Kerosene) from VAT

lbr a period of three years. The Finance Act, 2016 extended the exemption for a further two-year

period to I'r September,2018. Since thele was no lurther extension, white petroleum products

became vatable at l6yo from lt'Septen.rber,2018. However, the Finance Act,2018 introduced a

concessionary 8%o VAT rate.

Challen es

I4. Megbers oIPIEA supply customers wl.ro have been withholding VAT agents such as KENGEN

and other IPPs as well as many large indr,rstrial ctlstomers. These customers withhold 6% VAT as

required under the law. This has resulted in a VA'I credit to their members of approximately

Kshs. 4 billion. The withholding VAT of 6% is very high as compared to the base rate of 80/o

VAT rate on petroleum products. As a result, the VAT credit cannot be reduced and will keep

growing as the industry input will always exceed the output by far.

Bill, 20t9
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15. The industry being highly capital intensive has suflered fi'onr severe cash cruncl.r as a result of a

majority of its capital being helcl up in VA'l' credit tl'om tlre governrnent. 'l'he law as presently

wlitten has no nrechanism fbr relirncl of Withholding VA I'. 'l-his has slowed down the glowth of

the industry and in.rpacted the growth of the country's econolrly negatively.

Pro osal

16. As a result of the challenges facecl by nrenrbers ol'PIEA, Parliament shoulcl create a mechauism

in law to address the issue of the VA't'credits. l'l.rey suppolted the amendment to section l7(5) of

the VAT Act,2013 as contained in the Statr.rte Law (Miscellaneous amendment) Bill,20l9 to

allow taxpayers to claim refunds arising fiorn withheld VA'l'.

3.2 GC RBTAIL LIMITED
Representatives of the company submitted that:-

Withholding VAT Refunds

Background

17. GC Retail Limited undertook the constmction of the Garden City Mall at a cost of approximately

Kshs. 4 billion and at present, the companying is carrying a significant Input VAT credit of

approximately Kshs. 400 million in its VAT Returns. Noting that the Mall is offering

comntercial rental space, GC Retail charges VAT on the rent supply, which VAT is offset

against the Input VAT credit over time.

Aooointment of VAT Wi thholdins Asents

18. The Finance Act, 20 l6 introduccd the provision lbr the appointment of VAT withholding agents

via an amendment to the Tax Procedures Act,2015 through section 42A. The Commissionerhas

so far appointed forty five (45) of the tenarlts at the nrall as withholding VAT agents.

19. The Finance Act, 2011 subsequently anrcnded section 42A of the Tax Procedures Act, 2015 by

introducing a new subsection (4A) which states that "The Clommissioner may at any time exempt

any supplier .from the provisions of this section iJ such a supplier has .su/Jicicntly demonstrated

that due to the nature of his business and due to the uppliccttion of this section, he is going to be

in a continuous credit position.[or a period o/'not less lhan twentyfour (24) month."
12
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20. In rhis regard, the fbrry five (4-5) tenants do not pay to GC Retail all the VAT charged due to

their appointed withholding agent obligation. As such, the output VAT collected by GC Retail is

less than its claimable position (lnput VAT). This perpetual credit position arising from high

input taxes owing to the withheld VAT has subsisted for a period exceeding twenty four (24)

months.

21. They are unable to seek a refuncl of the excess input tax as the excess credit does not arise fi'om

zero rated supplies which is currently the only qualification for the application for refund of

excess input tax as provided unclel section 17(5) of the VAT Act No. 35 of 2013. They anticipate

that more of their tenants will be appointed as withholding VAT agents and as such the VAT

credit offset previously anticipated will take much longer to materialise. This has had a direct

adverse inrpact on their business and cash flows.

22. KRA issued "Guidelines to 1'axpayers on Exemption from Withholding VAT" on 14th

December, 2017. GC Retail made an application for exemption in accordance with the guidelines

and they are pursuing the same with KIIA.

Ploposed Amendment

23. The proposed amendment in the Statute Law (Miscellaneous Amendment) Bill, 2019 on Section

l7(5) of the Value Added Tax Aot,20 l3 will enable taxpayers on whom withholding VAT has

had a negative cashflow impact like GC Retail, seek a refund for the VAT that is withheld by

appointed agents from the Comnlissioner for VAT.

Conclusion

24.They supported the proposed amendment as it will have a direct impact on their investment

Bi ,2019

13



I

3.3 INDEPENDENT POWER PRODT,]CERS

In theil submission, representatives ol'IPPs stated that:-

Amendment of section l7(5) of the Value Added Tax Act, 2013

Background

25. Kenya Power Company Limited (KPLC), the only custonlel' of the Independent Power prodttcet's

(lPPs) is a withholding VA'f agcnt appointed by KItA. 'l'herefore, KPLC is under obligation to

withhold VAT of 60% lrom paynlent made to various suppliers including suppliers ol electrical

powe[.

Challences

26. Withholding 6%o of the VA'l' payable to IPPs, specifically those using fossil fuels like diesel.

results in the accumulation ol significant VAT relirnds in the books of these companies. This is

because a significant componeut of the total amount pa1'able by KPLC fbl supply of electricity

constitutes fr.rel cost reimbursentents (up to 650/o cluring peak capacity - with the balance

represented by energy and capacity chalges). IPPs incur l6%o input VA I on heavy fuel oils and

8% VAT on automotive gas oil which is subsequently leinrbursed by KPLC at a cost.

Resultantly, the output VAT payable to KRA each rnonth tends to be less than the 6% that KPLC

currently withholds directly.'fhis locks up the cash flow olthe IPPs with no prospect of getting a

refund as they are not making zero-rated supplies.

27. Most of the thermal powered (especially diesel) IPPs are ah'eady in a VAT refundable position as

. at April 2019. Despite the fact that since the re-introduction of the withholding VAT in Janttary

2015, they have been operating at a very low capacity iactor (in many cases minimum) and thus

vely low input VAT due to nrinimal fuel purchases. This position will quickly escalate should

there be an increase in operational capacity plunging the entities into impossible negative cash

flow positions.

28. Moreover, the withheld VAT has lesulted in accumulated irrecoverable VAT lor IPPs which

keeps building up and which cannot be refunded due to lack of enabling withholding VA-f

lefund provisions under the Act.

Bi ,20t9
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29. Accordingly. the IPPs have no choice but to pass this cost to KPLC through a tariff adjustment in

accordance with the Power Purchase Aglecnrents which will eventually be passed to the final

consumel'. This is contrary to the govemment's aim of reducing the cost of power in order to

increase competitiveness in the Kenyan econonty.

Recommendation

30. Due to the challenges highlighted above, they proposed that Parliament should create a

mechanisnt in iaw to address the problems associated with accumulation of the VAT credit by

IPPs. To this end, they suppolted the provision that the excess arising out of tax withheld by

appointed tax withholding agents rray be applied against any tax payable under this act.

31. They supported the amendment olsection l7(5) of the VAT Act,20l3 as contained in the Bill
and proposed that it should be enacted as is.

3.4 COULSON HARNEY LLP
Ms. Rosemary Maina stated as fbllows on behalf ol'the Company.'lhat:-

The Value Added Tax Act (No. 5 of 2013)

32.The VAT Act,2013 only permits refunds where there is excess input tax as a result of making

zero raled strpplies; retund for tax paid in error; or on bad debts subject to certain conditions.

33. The amendment proposes two things:-

a) To provide that one can utilize Withholding VAT (WHVAT) credits against any VAT
payable in the Act and;

b) To provide that WHVA'[' cledits can be part ol a refund claim to the Commissioner in

VAT refund application.

34. WHVAT is VAT withheld by a recipient of taxable supplies who is appointed by the KRA to
deduct VAT and remit the same to KRA against a sr-rpplier. The WHVAT rate is 60%. The VAT
withholding agent is expected to remit the WHVAT (6%) to the KRA and remit the balance

( l0%) to the supplier of taxable supplies.

Bi ,20t9
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35. Frorn a legislative lterspective, it is rrot clear ltou, a registered person could utilizc thc VAI'

credits arising fl'om WHVAT. 1'hey noted that in thc practice. suppliers utilize the VA't' credit

arising f}orn the WtIVAT against V,A1' payable u'hen accottttting fbr V,A1'.

36. Likewise, registered persolls who make both standard rated supplies and zero-rated strpplies and

are perpetually in a VA'f credit position. orclinarilf incltrcle the WHVAT element in a VA'f

rehrnd clairn to (lte Contnr issiotrer.

37. The proposed arnenc.lment therefore attempts to bring clarity to what was poor law. It remains to

be seen if the amendrttent will achieve this.

The Microfinance Act,2006 (No. l9 of 2006)

38. Sl-raria colnpliant microflnance institutions will be able to eltgage in wholesale and retail trade in

line with the Sharia law restrictions agairrst iutelests (Riba). This amendment follows the

amendments to the SACCO Societies Act. 2008 (No. l4 of 2008) by the Finance Act, 2017

providing that the CS iu consultation with SASRA shall create regulations for tl-re licensing atld

supervision of Sharia conrpliant SACCO societies. 'l-hese amendmellts n'lay be llrst stepping

stones towards the establishment of suitable reglllatory fl'arrrework for Sl.raria compliant llnauce

rnstltutlons

The Public Finance Management Act,2012 (No. l8 of 2012)

39. Empowers the PSC to designate accounting otllccrs irt the parliarnentary service in addition to

the two clerks of the Houses of Parliament. This amendrnent seeks to actualize the resoltttion

already made by PSC on l4rl'February,2019.

3.5 KPMG ADVISORY SERVICES LIMITED
Representatives of KPMG submitted that:-

Value Added Tax Act, 2013 (No. 35 of 2013)

40. The proposed amendment is welcome and will have au intpact in releasing the working capital

locked in WHVAT credits that would never be Lrtilized. Generally, WHVAT are usually

significant amounts. In light of the focus on manufhcturing and agricultural value addition as key

Bilt,2019
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elements of the Big 4 Agenda, it is critical that KRA implenents a quicker and practical solution

to WHVAT refund claims given the current backlog for VAT reftrnds at KRA.

41. One solution would be to allow taxpayers to set off approved claims against other tax obligations

such as corporatiol tax, Pay As You Earn (PAYE) or even withholding tax rather than waiting

for actual cash refunds. This has worked well in the past and can help to cushion businesses

against the cash flow constraints and interest costs associated with refund delays.

Issue with the Clause

42. While paragraph (c) is a welcome amendment, the proposed proviso under paragraph (d) rs

unclear and may negate the ploposed change since tl.re excess tax credit arises because there is no

tax payable by the taxpayer under the VAT Act.

43. In addition, such a proviso would give KRA a lee way to reject applications for WHVAT

refunds

Proposed Amendment

They proposed that:-

44. (d) Where in relation to an applicatior.r for a refund made under subsection (c) above, the

Commissioner is satisfied that the tax is refundable, the Commissioner shall authorize the

crediting of the taxpayer's iTax ledger with amount of the approved tax credit to be utilized

against any other tax obligations by the taxpayer. Provided that a person who, prior to the

commencement of this subsection, had excess tax credit arising from tax withheld by appointed

withholding agents may apply fbL a refirr.rd under this section.

Bi ,2019
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Jr-rstification

45. The Bill seeks to arnend the VAT Act to plovidc fbr a taxpayer to apply any withheld tax creclit

to offset any otller tax liability due fl'om thenr.'i-heir proposal elfectively clarilles this position as

this is unclear as currently worcletl fl'om the Ilill.

46. The ploposal allows the amourlt approved fbr refirnd to be available to be utilized agairrsl any

other tax obligations that the taxpayer rray have instead ol waiting for tax refunds that plesently

take too long to be approved. [n addition. there are taxpayers who ah'eady have excess VAT

credit arising from WHVAT who will not be able to utilize them unless the provision is allowed

to apply retrospectively.

3.6 PKF IN EAST AFRICA
In their memorandum to the Committee. PKF subniitted that:-

Withholding VAT Refunds

47.The Bill proposes to amend section l7(5) olthe VAT Act,20l3 by introducing VAT refuuds.

Many suppliers who have their customers appointed as withholding VAT agents have ended up

being in VAT credit positions. For sorne suppliers, the VAT credits are accumulating very fast

due to tl.re nature of their businesses. Currently VAT Act, 2013 and the Tax Procedures Act,

2015 do not have explicit provisions on refirnd of witlrheld VAT, a fact that KRA has been

relying on and not processing any VAT refirncl applications resulting fionr withholding VAT.

48. In actual ser.rse, VAT credits lesulting from withholding VAT amount to overpaid tax which

should be refunded to the suppliers in accoldance with section 47 ol the Tax I'rocedures Act,

2015. Unfortunately. VAT refunds arising fionr w'ithholding VAT have not been plocessed in

accordance with section 47 of the Tax Procedru'es Act,20l5. Through the Finance Act,2017,

section 42Aof the -lax Procedures Act,2015 was arnended to give the Commissioner of KRA

powers to exempt suppliers in continuous VAT cledit positions for over twenty fbur months

from the withholding VAT provisior.rs. Sonre suppliers have rnanaged to secure these exemptions

which l.rave enabled their customers who are appointed as agents not to withholci VAT when

l8
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traking payments to thern. I-lowcver'. these exemptions approvals frortl KRA take a long time to

be processed which has frustratccl many suppliers because it affects their cash flows.

49. They stated that the proposeci amendment is commendable if passed into law as it will have

given a clear legal provision fbr VATrefullds arising from withholding VAT.

3.7 AGROCHEMICALS ASSOCIATION OF KENYA
Replesentatives of the Association submitted that:-

50. The introduction of 16%o VAT on agricultural pest control products has resulted to the increase in

cost of such products which has led to fbod insecurity/increased consumer prices, increase in

cost of production for f'armers' influx ol cor.rnterf'eit and illegal pesticides from neighboring

countries, loss of competitiveness in the global horticultural market, reduced employment,

reduced tax revenue and negative impact on the Big Four Agenda'

51.In view ofthe above, they proposed that zero rating ofagricultural pest control products be re-

instated in Part A of the Second Schedule of the Value Added Tax Act,2013 as this will enable

the industry to survive against extemal competition and assist Kenya to achieve the objectives of

the Big Four Agenda.

3.8 PRICEWATERHOUSECOOPERS LIMITED
Representatives of PWC proposed that the following matters should be included in the Statute Law

(Miscellaneous Amendment) Bill, 20 I 9:-

Refund of VA'l'credits anstns from Withhold inq VA'I

52.They supported the amendment to section 17(5) to the VAT Act,20l3 to introduce paragraphs

(c) and (d). Once the proposed amendments are passed, registered persons will have an

opportunity to either apply fbr a refund of VAT credits as a result of WH VAT or utilize it to

offset any tax payable. The proposed amendment is a welcome move and it is expected to

address cash flow challenges experienced by taxpayers following the introduction of WH VAT.

Bi ,20l9
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Refund oIVAT credits under s l)ecial c ircurtrstanccs

53. Section l7 of the VAT Act.20l3ltroviclcs lbr VA't lefirncls to registered persons who are itl a

VAT credit position as a result of ntaking zero ratecl sultltlies. Flowever, tliere are othel special

circumstances in which registerecl persous accumulate VA'l'credits and at'e not entitled to VAT

relulds uncler the cgrrent VAT legislation. As a resttlt o1'tlte restrictive VAT refund regirne,

businesses have encountered cash llolv challengcs. Belor.r, are sotlle ol the scenat'ios that can

r.esult i6 huge VAT credits and their proposed at.ttettdutent to the VAT Act,20l3:-

54. VAT cretlit on liquidation of an entity - sonle bttsinesscs have significantly high VAT credits

in their VAT returns at the time ol closing the opelations or liquidation. Currently, there are uo

guidelines on the treatment olsuch VAT creclits and flont a strict interyretation of the VAT Act,

such entities would 1ot be entitled to a refirnd of the excess input VAT credit owing to the fact

that the credits did not arise trom nraking zero rated supplies.

55. Changes in market strategy - external environmental factors such as conlpetition in the market

may force businesses to make changes to their strategy and operatiotls e.g. where a business

changes its model by expanding its nralket outside Kenya in a bid to grow and Senerate foreign

exchange. The expansion ola business'export rnat'ket inrpacts the generation of outptrt VAT as

export sales al'e zero rated. Fol businesses that have accttt.utllated VAT cledits that would ideally

have been off-set against future output VAT, a change to zero rated sales translates to inability to

utilize or apply for a refund of the historical VAT cLedit.

56. Capital investment - bgsinesses accrue significant VA'l' credits as a result of rlajor capital

investments which ca1 only be offset agair.rst futttre output VAT. In some iustances, the VAT on

capital investments tnay take up to five years to be lully utilized. In such cases, the bttsinesses

rnay e1d up with cash tlow constl'aints since they ale not entitled to refunds. Wl.rere a busir"ress

under this situation is ulable to generate sufficient outpr-lt tax to o lfset the inbuilt input tax. either

due to the operating model or other business circumstauces, the VAT credit in the company's

VAT returns will not be offset in tl.re fbreseeable future and the impact would generally be on the

compally's cash flow and ability to cot.ttinue as a goir.rg collcern'
20
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Proposed Amendment

57. In the light of the above impact of cumulative VAT credits, they proposed that section l7(5) of

the VAT Act,2013 be amended by inserling the following paragraph, "(e) the Commissioner is

satisfied that such excess t.tx uri.ses .from .speciul circumslances of the registered person's

business and the registeretl person ha.s su/liciently demonstrated that due Io such circumstances,

lhe excess input tax will not be racovered as output VAT.for a period of not less than 12

monlhs " .

Justiflcation

58. The amendment will address the cash flow challenges by businesses who have signiltcantly high

VAT credits without sufficient otilput VAT to offset the credit due to various factors some of

which have been enumerated above. As a result of improved cash flows, such taxpayers will be

able to undertake more investntents which will spur the economic growth. This is in addition to

nraking Kenya an attractive investment destination for companies undertaking significant capital

investments

3.9 KENYA ASSOCIATION OF MANUFACTURERS

Mr. Bharat Shah proposed the following amendments on behalf of the Association:-

Proposed amendment

59. Delete the proviso to section l7(5) and insert the tbtlowing new paragraph;"Provided that any

such excess shall be paid to the registered person the Commissioner where-

a) the Commissioner is satisfietl that such excess arises.from making zero rated supplies; or

b) the Commissioner is satisfied that such excess arises from tax withheld by appointed tax

u)ilhholding agents ; ctnd

c) the registered person loc)ges the claim for the refund of the excess tax within twelve

months from the date the tox becomes due and payable;

Bilt,20t9
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d) the Commissioner is scttis.fied that such excesses arising out of tax withheld by appointed

tax withholding agents may be applied as providecl .for under section ,17(4) of the Tar

Procedures Acl".

Justification

60. Manufacturers commend the Government tbr initiating the proposal to allow for initiating the

proposal to allow for refund and offset of WH VAT. The proposed amendments are timely due

to the existing challenges that manufacturers have been laced with in the absence ofthe proposed

amendments. The challenges include:-

Lack oflegal provisions and basis to provide for refund ofoffsetting excess arising from

WH VAT.

ll Increasing accumulated backlog of payments owed to manufacturers by the Government

arising from such credit sitLrations. This has caused constrained cash flows required in the

economy.

61. However, the proposed amendment requires to be further amended to ensure that it is effective in

addressing the stated challenges.

Proposed amendment

62. The numbering sequence of the paragraphs under section I 7(5) should be amended as follows:-

Retain paragraph "a" as it is in the Act and add the proposed word "or";

Insert the new proposed paragraph "c" to be paragraph "b" and adding the words "and";ll

Insert the original paragraph "b" under section 17(5) ofthe VAT Act to paragraph "c";

lv Retain the proposed amendment as paragraph "d"

Justification

63. This will ensure sequence coherence ofthe provisions

Reporl ofthe Depodmentol Commiltee on Finance and Noliotrol Planning on the considerolion ofthe St tu,e Law (Miscelld,Eous Amerrdments)
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Referen ce to the accurate lesislation

64.Under the new proposed paragraph 17(5Xd), reference has been made to the vAT Act' 2013'

The provision on withholding VAT are under the Tax Procedures Act, 2015 specifically section

47(4)

ustificationJ

65. Reference to the vAT Act,20l3 is erroneous and should be rectified

Introduce a new section 68A

66. "That anyregisteredpersonwho at the date of commencement of section l7(5)@ and (d) has a

credit arising from withholding vAT may within l2 months make an application for a refund or

offset, notwithstanding the l2 month limitation provided under section l7(5)(c)."

Justification

67. Introduce retrospective provisions to address existing outstanding credit' This is proposed

through introducing a new section 684 that has taken into account:-

i. The relevant section that the retrospective provisions will apply to under the vAT i'e'

proposedsectionlT(5Xc).thiswillensurethatthereisnoambiguityonitsscope.

ii. The limitation of the time period to make claims of the outstanding credit excess' by

amending section 684. to include a twelve months period'

Pro osed Amendment

68. Delete the word "package" appearing at the end of section 32(3) and substitute thereof with the

word ..label,,. The clause will r.ead as follows, "The statement and health warning referred to in

subsection (2) shall comprise not less than 30%oof the total surface areaof the label"'

Repofi oflhe Dcpa mental commi ee on Finonce o,ul Noliot|r,l Ph,t,ting on lhe considerulion or E stalule Lol' (Miscelloneous Amendmenls)
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.lustification

69. This provision recluires the staterxent and health warning to comprise not less than 30% ol the

total surfhce area of the package. 'l'his is onel'or-ls on tlre uranufactul'ers of alcoholic beverages lbr'

the following l'easons:-

'l'he provisions require an investnrcnt orr labcls which Lrsually does not ctlvcr thc total

surl-ace area ol'the package. This will rerluire ar.r investnreut on specializecl nrachirtery and

applicators to enable compliance with the provisions requiring that the statemerlt and

health warning comprising not less than 30% ofthe total surface area ofthe package.

There will be increased costs in respect of'retuluable packaging which lequire cleaning

and removing ol labels prior to subsecluent Lrse. The cost of cleaning the returnable

packaging will increase due to tl're coverage olthe total surface area of the package.

ll

ln There is also a concern on the disposal of the labels covering the total surfhce area of thc

packaging. Tlre current eflbrts by the government in environrnental conservation will be

thwarted if the labels ale ciisposed off in an irle gulal r'l'lzlnrler.

70. The arnendment of the section is necessary to manuthcttu'ers of alcoholic drinks for the following

reasons:-

Manufacturir.rg is a key pillar for the Big 4 Agenda with the govemment setting out to

incentivize and ease the cost of investrnent lor manufacturers in the country. 'l'he

provision has a countervailing effect in that it increases the costs ofgoods produced as it

has a capital investment component.

II 'Ihe increased costs of goods produced rvill be passed on to the ultinrate consumer and

thus affect the affordability of alcoholic drinks. In turn, the consumers will opt for illicit

and counterfeit alcoholic drinks which tend to be cheaper. This impacts on the health of

the consumers as there is no quality assurarlce in respect of illicit and counterfeit goods.

Ultimately, this will also impact a key government initiative of addressing issues with

respect to illicit and counterfeit goods.
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3.10 ANONYMOUS
The Committee also received a memorandum from an unnamed nrember of the public stating that:-

Back round

71.'fhe VA'I of Goods and Services Tax (GST) was flrst introduced in France in 1948 (Yesegat,

2016). Since its introdr,rction, VAT/GS'f has splead around the world and has been adopted in

more than 160 countries. According to Yesegat,2016 withholding excess tax can result in an

increased VAT burden fbr the registeled person that never has access to or use of the VAT

payment system which may encounter difficulties in getting any refund of excess tax hence the

amendment (d) is inadequate.

72.The Act is about recovery of excess VAT to a legistered person. The Principle Act states that

where excess input over output is due to making zero rated supplies, then VAT refund is due and

should be lodged within 12 months from the date that the tax was payable. The amendment

proposes that when the registered person is over taxed in the tax period, the excess amount shall

be paid back to the registered person by the Commissioner in cases where the excess arises from

tax withheld by appointed tax withholding agents. When such excesses arise from tax withheld

by tax withholding agents, this excess may be ploughed back against any tax payable under the

Act.

Shortcomings of the Amendment

13.Part(c) of the amendment has failed to state the requirement fbr a withholding agent which may

include who is a withhotding agent, how much a withholding agent is expected to hold and when

to withhold. In addition, the amendment does not inform the registered person why the tax

withholding agent must withhold taxes.

74.The amendment does not specify the specific timeframe for the refunds to be made, the mode of

payment and the penalties it has put in place in case the refund is not done within the stipulated

time frame. For instance, Burur.rdi's VAT Act states that the refunds are done within 90 days

from the time of application and failure to refund within the period a penalty of 1% per month of
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the amount will be paid. In Burundi, excess VAT is refunded by cheque after clearance of tax

debts by the taxpayer.

75. The withholding system can lead to confusiorr among taxable persons who consider that they are

freed from further VAT obligations when VAT has been withheld by their clients and who thus

fail to subsequently declare the taxable supplies they have made. WH VAT scheme can lead to

several problems like an increased tax burden ibr the supplier that never has access to or use of

the VAT payment and which may encounter difficulties in getting any refund of excess input tax.

Conclusion

76.They supponed the amendment to section l7(5) of the VAT Act,20l3

Public Finance Management Act, 2012

77. Currently, the Parliamentary Service Commission (PSC) consists of the Speaker of the National

Assembly as the Chairman, seven members appointed by Parliament and one woman and man

appointed by Parliament from persons with experience in public affairs but are not Membels of

Parliament. The Clerk of the Senate is the Secretary to the PSC.

Possible Rationale for the amendment

78. The UK which practices bicameralism, botll Houses have an accounting officer, The accounting

officer is the clerk of each respective House. The United States of America Congress is also

bicameral and is made up of the House of Representatives and the Senate. Both Houses have

different accounting officers, the Chief Administrative Officer for the House and the Secretary of

the Senate serves the Senate. These Houses are autonol'nous in their duties.
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Weaknesses of the Proposed Amendnrcnt

79. The proposed amendment will alter financial reporting in the PSC by creating an additional

accounting officer. The amendntent also seems to aim at leducing the powers of the Clerk of the

Senate fi'om being an accour.rting oflicer for both Houses of Parliament to being an accounting

officer for the Senate only.

80. Section 66(l) of the Public Finance Management Act, 2012 states that, ",subject to the

Constitution, the accounting of/icar o./' the ,ludiciary, PSC, Constitutional Commissions and

Independent Offices shall monitot-, evaluale and oversee lhe management of public finances in

their respective entities including other duties " .

8l' The accounting officer of the PSC is the Clelk of the Senate. The amendments further indicate

that PSC will have powers to designate by a resolution additional accounting in respect of any

other office in the Parliamentary Service as the Cabinet Secretary shall, upon a resolution by the

PSC designate within l4 days of the resolution. In their view, this was a huge deviation from

what is practiced in other comrnissions and independent officers contained in Chapter 15 of the

Constitutior.r.

82. All Constitutional Commissions in tlie country have one accounting officer. It is therefore

illogical that the PSC is seeking to have additional accounting officers. It is even confusing when

the anrendments seek not to specify the maximum number of accounting officers that the PSC

can designate.

83. It was turther their submission that designating additional accounting officers in the PSC will
result irr distorting the membership of the PSC and water down the level of accountability in

public financial management. They thercfore submitted that the amendment should be rejected.
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3.II KENYA REVENUE AUTHORITY
Ms. Etizabeth Meyo submitted as fbllows orr behallof Kenya RevenLre Authority. Thal:-

Value Added Tax Act, 2013

Ploposed Amendment

ll4. Delete the proposed paragraph 1c)

Justificatior.r

85. The purpose of WH VAT is to enhance tax conrpliance bl,ensuring that supplicrs of goods and

services to withholding VAT agents who ir.rclude the government pay the VATdue on those

supplies. It was introduced as a lreasure of curbing the challenge of persons supplying taxable

supplies especially to governl"nent entities but not accounting for the VAT charged. When VAT

is withheld, KRA then has information that a taxable supply has been nrade and is therefore able

to erlsure that the sttpplier lully accotrnts lor the taxes.

86. The WFI VAT of 60/o of the taxable value as provided undel section 42A of the Tax Pt'ocedures

Act, is less than the VAT rate ol l6oh as it takes irrto accotu.tt the input VAT that is deductible

from output VAT and is therelorc not inteucled to l'esult in excess credit that wor"rlcl lead to reluncl

c laims.

87. However, there are unique cases where due to the nature of the activities of certain taxpayers, the

application of WH VAT could result in excess credits. '[o address this. the law was amended

vide the Finance Act,2017 by introducing section 42A(4A) of the Tax Procedures Act which

provides that the Comrnissioner may exempt from WH VAT, taxpayers/strppliels who

demonstrate that they are in a contitluous credit positiorr as a result of withholding VAT.

88. The law therefore already provides an avenue to address the challenge of perpetual credits

arising from WH VAT. Taxpayers can apply to the Commissioner to exempt them from WH

VAT where it gives rise to perpetual credits. -l-hey submitted that the law adequately addresses
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the excess credits that may arise lrom WI-l VAT and as such the refund proposal is not necessary

and should be dropped.

Proposed Amendment

89. Delete the proposed paragraph (d)

Justification

90. Insertion ofparagraph (d) should be deleted as it is not feasible for a taxpayer to be in both credit

and payment position at the same time. It is therefore contradictory.

3.I2 NJOROGE WACHIRA AND COMPANY ADVOCATES
They submitted as follows in their memorandum, that:-

Microfinance Act,2006

They presented the memorandum on behalf of their client Mr. Abdi Said. They submitted as follows:-

9l . Islamic Finance, commonly known as sharia compliant financing model, is one of the recognized

models of frnancial systems in the International Financial Services Regulation worldwide.

92. The Islamic Finance system is geared towards promoting fairness and equity in financial

transactions by avoiding payment of interest, what is commonly known as haram in the Islamic

faith.

93. The Islamic Finance system applies to banking and insurance products in the country' In

particular, the Barclays Bank of Kenya was the first to introduce Sharia compliant banking

products. In relation to insurance, Takaful Insurance Africa was the first Sharia compliant

Takaful operator. Savings and Credit Cooperative Organizations (SACCOS) have also launched

Sharia compliant products in response to the growing demand from members.
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94. With the growing number of Islamic Finance service providers. the ntarket has grown which has

also increased the tax base for the governnrent to collect revenue. rroting many persons fronl thc

Islamic faith were previously shl,ing away fronr pulchasing Islarnic financial prodttcts dtre to

their unavailability in the Kenyan ruarket.

95. The uptake of Sharia cor.rrpliant llrrancial products in the nticrolrnance sector has however beeu

l.rampered due to barriers created by the legal rcginles that exist.

96. A casing point is sectior.r I4 of the Microflnance Act, 2006 which completely plohibits

microfinance banks fi'orl engaging in the wholcsale attcl retail trade of all products including

Sharia compl iant products.

97. They supported the proposed arnendrnertt to section l4(l)(f) olthe Microfinance Act, 2006 on

behalf of their client as tlris will allor.v niicroflnance batrks which are sharia compliant to ellgage

in wholesale and retail trade.

98. This will in turn grow the customer base lor such products. increase the tax base and eventually

grow government revenue targets in ternrs of tax collected fl'om such businesses.

3.I3 AMOLO AND KIBANYA COMPANY ADVOCATES
Mr. Neville Omolo submitted that:-

Public Finance Management Act' 2012

99. The framers of the Constitution of Kenya as adopted by the people of Kenya in a Nationwide

Referenclum contemplated in Chapter l5 thereof the rtumbel of Constitutional Commissions and

independent Offices specified in Article 248(2) and (3). The Parliamentary Service Comrnission

(PSC) is a creature of Article l27of the Constitution. The ofllcers in the PSC are the chairperson

(Speaker of the National Assembly). the Vice Chairperson (elected by the Members of the PSC
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from among mernbers), seven membcrs (appointed by Parliament from anrong its rnembers i.e

the National Assembly and Senate) and the secretary (Clerk of the Senate).

100. The PSC is also addressecl in Article 248(2)(d). the objects, authority and funding ofthe

Constitutional Commissions ar.rd Independent Ofllces are specified in great detail by Article 249

and the composition, appointment and terms ol olfice are specified in Article 250 and Sub-

Article 12 thereof proceeds in vely clear telr.ns. However, Article 250(12)(b) is otiose and indeed

superfluous considering that Alticle 127(3) already designates the Clerk of the Senate to be the

Secretary of the PSC.

l0l. Since Article 233(5) and (6) of the Constitution provides that the secretary of the Pubhc

Service Commission is the Chief Executive Offrcer (CEO). There is therefore nothing wrong

with the Constitutional requiremer.rt that the secretary of the PSC is the CEO.

Observation

lOZ. By reason of Constitutional fiat and imperatives, the Clerk of the Senate is the

Secretary/CEO ofthe PSC and is designated the accounting officer by the provisions ofsection 2

of the Public Finance Management Act

103. The proposed amendment in the Bill seeks to dilute the authority of the offlce and that of

the Secretary/CEO of the PSC by creating two accollnting officers who shall not consider

themselves obliged to defer witlr the authority of the Secretary/CEO. The proposed amendment

to section 2(l) of the Public Finance Management Act shall be inconsistent with and offend the

Constitution and it is therefore unconstitutional fbr seeking to derogate from the Constitution.

104. He implored upon the Comnrittee to decline to amend the Public Finance Management

Acl,2012 as proposed in the Bill.
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3.I4 PRIVATE SECTOR
They subrnitted as follows ir.r their mentorandurr to the Ctlntnlittee:-

Value Added Tax Act,20l3

Outstandins crcdit amounts aris lng fl'orn Withholdinu VA'l

105. Withholding VA-I'was introduced in the countly wl.rere the Comtnissionerot'tax appoints

withholding VA'f agents. Businesses ir.r perpctual crcdit positions calt apply fbr exeurptiot.ts.

Exemption process ltas not happened and refirnds have not been made due to absence of legal

provisions ou the same.

Recommendation

106. Withholding VAT refirnds and off set arc not plovided for under the law.'fhe ploposed

amendments under the Bill seeks to address this.'l'hcre is need to however inclttde provisions on

retrospective application and limit tlte clairn period. Refirnd and off set is allowed utlder sectiot.t

17(5) of thc VA.l'Act,2013.

3.15 CENTRAL I}ANK OF KENYA
In their memorandum. CBK subnritted that:-

Microfinance Act, 2006

107. CBK supports the expansion of Sharia cornpliant finance and financial ltroclttcts,

including Sharia compliant microtlnance banking as a chaunel for financial inclusion. As a

matter of fact, consistent with the government's vision of the financial sector. CBK has been

working over the last year to finalize a draft legal and regulatory framework for Sharia compliant

banking and microfinance banking. He stated that they l.rave benefitted tremendously from

experiences ol other jurisdictions and interacted closely with the international standard setter, the

Islamic Financial Services Board.

108. They made the following observations on the specific proposal in the Bill:-

i. 'l-he proposed anrendment is inadequatc tbr purposes of Sharia compliant

microt'inance Banking. This is in view of the fact tl.rat trade and investnrent, rvhich
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ll

ul

arekeycogsinshar.iacorrrpliantbarrkingarestillprohibitedttndersection

la(lXa)to(e)oftlieMicrofinanceAct.Anamendmenttosectionl4(1X0alone

will therefore not sttftlce.

The proposed amendment will restrict CBK's residual power to prohibit

microfinance banks fl.om engaging in risky Sharia compliant microfinance

banking business. This eff'ectively rreans that so long as a miclofinance bank is

licensed as a Sl.raria compliant bar.rk, ther.r any activity that furlhers its business

will be perrnissible, r.rotwithstanding the fact that the activity or business may be

inherently risky and a threat to financial stability'

The proposed arnendrnent does not address other important aspects of Sharia

compliant microfinance banking such as liquidity, risk management' capital

adequacy and governance. Experiences elsewhere indicate that these are elements

of a sound framework.

109. In their view therefore, the proposed amendment will not deliver on its intention of

enabling Sharia compliant microfinance business. It was CBK's opinion that it would be tnore

appropriate to fbcus on a comprehensive framework for Sharia compliant microfinance banking

as opposed to the ploposed anrendment to the Microfinance Act' It was their expectation that the

draft revisecl Microfilance Act and Regulations that CBK has been working on would be ready

for public and stakeholder comments and submission to Parliament in the next three months'

They believed that this will provide a robust legal and regulatory framework for Sharia

compliant microfinance banking in Kenya tl.rat is consistent with international standards and

comparable to practices in other jtrrisdictions'

3.16INSTITUTEoFCERTIFIEDPUBLICACCOUNTANTSoFKENYA
Mr. Fredrick Riaga submitted as follows on behalf of ICPAK' That: -

The Public Finance Management Act' 2012

Proposed Amendment

110. Delete the amendment and retain the current definition

Bill,2019
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Justification

I I L For clarity in responsibility. order and accountability in the managernent of pubhc

finances.

New ProDosal to amend section I 87( I )

ll2. Amend section 187(l) by inserting a new paragraph after (h), "(i) the lnstitute of

Certified Public Accountants " .

Justification

ll3. The Institute by virtue of its expertise and mandate on public finance and accountability

as stipulated by the Accountants Act, 2008 will add value to the Intergovernmental Budget and

Economic Council.

Value Added Tax Act,20l3

Proposed Amendment

I14. They proposed the following amendnrent under section l7(5):-

Delete the word "and" at the end of paragraph (a) so that the refund is not tied to

the zero-rated supplies only.

ll Delete the words ".......under this Act...." in paragraph (d) and replace with the

words ".. ...as defined under the Tax Procedures Act."

Justification

I15. To avoid inconsistency that may be brought by the amendment

Repoa of e Depnnmenlol Committee on Finonce an.l Nolional Planning on tlrc considen ion olthe Slotrte Low (Miscelloneo s Anrendnrcnts)
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3.1 7 PARLIAMENTARY SERVICE COMMISSION
'l'he Chairper.son of the Finance courrlrittee ol- thc Palliamentary Service Cornmission' Hon Adan

Kcynan, MP submittcd that: -

116. Article 93 of the constitution of Kenya, 2010 establishes the Parliament of Kenya which

consists ol the National Assembly ancl the Senate. Article 94 of the constitution then vests

legislativenrakingatrthorityitrPar.Iiarlent.Ar.ticleg5oftheCorrstitutiorrthensetsouttheroleof

the National Assembly which inclirdes lepresenting the people in the constituencies' legislation'

budgetmaking'exercisingoversigl-rtoverStateor.gansandapprovingdeclarationsofwarand

extensions of states of emergency. Article 96 of the constitution provides for the role of the

Senate which includes rept'esenting tl.re cottuties, participating in the law making function of

Parliament, cletermining the allocation of pational revenue among the counties and participating

in the oversight of State Officers'

l7 .Articlel2ToftlreConstitr'ltionestablishesasingleParliamentaryServiceCommission

for the Parliamentary Service that is responsible for the provision of such services and facilities

to ensure the efficient ancl effeotive fur.rctioning of Parliament' The Parliamentary Service

Commission is comprised of the following:

(a) The Speaker of the National Assembly as chairperson;

(b)SevenmembersappointedbyParliamerltfiomanrongitsnrembersofwlrom.

(i) Four shall be nominated eqLrally fiom both Llouses by the party or coalition of parties

formingthenationalgovernment,ofwhomatleasttwoshallbewomen;and

(ii) Three nominated by the parties not fbrming the national government, at least one of

wlromshallbenominatedfl.orneachHouseandatleastoneofwhomshallbea

woman; and

(c) oDe man and one woman appointecl by Parliament from among persons who are experienced

in public affairs, but are not members of Parliament'

(d) The vice-chairperson is elected from among the above seven (7) Members of Parliament

(e) The Clerk of the Senate is the Secretary to the Commission'

I l g It is important to recall that prior to the year 2000 there was no Parliamentary Service

Commission and Parliament relied on the Office of the President to provide it with services a3!
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f'acilities. This was an unlbrtunate situation which led to Parliament llot being properly lacilitated

to perfornt its constitutional duties and lirrtl.rer infringed on the principle of separation of powers.

l l9 l-he Parlianrentarl, Service Conrnrission was established by an atnendltrent to Section 45

of the former Constitution of Kcnva in the year 1999 ancl o;lerationaliz-ecl by the cllaclll1ellt 01'the

Parliamentary Service Act in 2000. I'hc Comrnission has beeu rc-established by Article 127 ot

the Constitution of Kenya, 201 0.

120

(a)

(b)

(c)

(d)

The Parliamentary Service is orgarrizecl ir.rto the lbllowing-

The National Assembly Scrvicc whiclr is responsible fbr the provision of services ancl

lacilities to the National Assertrblyl

The Senate Service which is responsible lor the provision of services and facilities to the

Senate;

-fhe Parliamentary Joint Services which is responsible for the plovision ol services atld

facilities to both Houses of l)arlianrent that are cross-cutting in nature and whose duplication

in each House would tiot be prr.rdent ttse of resources;

The Centre for Parliantentary Studies aud Training which is a setni-autouourotts instittrtiorl

responsible for the provision of training services to Menrbers and staff of Pallian.re nt and tl.re

County Assemblies.

l2l Following the prornulgatior.r of the new Constitution, the Clerk of the National Assembly

continued as the Accounting Officer for the Parliamentary Service Commissiotr until the

appointment of a Clerk to the Senate/Secretary of tl.re Palliameutary Service Commission as the

Commission's sole Accounting Officer in July 2013.

122 As the realities and challenges of managing a bi-cameral Parliarnent became apparent, the

Parliamentary Service Commission becarre concerned that the activities of the National

Assembly required tl.re approval. and were accounted lor, by the Clerk of the Senate despite the

fact that the National Assentbll, had its own Clelk appointed under Alticle 128 of the

Constitution. The Commission therefore considers that the most appropriate manner of handling

the issue is to have the law plovide that the Cabinet Secretary in the National Treasury shall

designate as an accounting officer such othel officer in the parliamentary service as the

Commission may resolve.
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123 The National Assembly in 2014 amended Section 2(l) ol the Public Finance

Management Act to have two Accounting Officers with the Clerk of the National Assembly

being the additional Accounting Officer.

124 The Commission took the considered view that to enhance service delivery it would be

more appropriate that those scrvices provided jointly and equally to the Houses be under the

accounting superintendence ol an Accounting Officer or Accounting Officers as the

Parliamentary Service Commission may deern necessary.

125 They stated that it is important to note that Section 2(1)(c) of the Public Finance

Management Act provides that tl.re accounting ofllcer in the case of the Judiciary is the Chief

Registrar of the Judiciary. 'fhe Judicial Service Commission therefore informs the Cabinet

Seuetary in the National Treasuly who is the holder of the office of Chief Registrar of the

Judiciary for purposes of formal appointment of the accounting officer for the Judiciary.

126 [n respect of the national governurent, the Cabinet Secretary in the National Treasury

designates in writing accounting officers for the various national government entities and ensures

that there is an accounting officer in each Irational government entity.

127 The Commission is convinced that the proposed amendment to Section 2(l) of the Public

Finance Management Act shall enhance service delivery as well as accountability and

responsibility in the administration of Parliament.

128 The Parliamentary Service Commission therefore supported the proposed amendment

3.I8 NATIONAL TREASURY
Mr. Albert Mwenda submitted as follows on behalf of the National Treasury. That: -

Microfinance Act, 2006

129 The proposed amendment is inadequate for the purposes of facilitating the sharia-

compliant microfinance banking. This is in view of the fact that trade and investment, which are

key components of sharia-compliant banking are still prohibited under Section 1a(1Xa) to (e) of

the Act. The amendment will therefore not be adequate.
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130 frurther. the proposed antcr.rdnrerrt will rcstrict ('errtlal Bank's residual power to prohibit

rnicrofrnance banks l'ror.r.r engaging in risky sharia-compliant rtticroflnance baltk bttsiuess.

l3l It was theil opinion that CBK should be given a chance to finalise the regulations they are

wolking on in order to plopcrly alrchor sharia-corllpliant banking.

Public Finance Management Act, 2012

132 The accountiug fnnction can only be perlonred by au accourting officer as provided tbl'

urlcler Article 226(2) of thc Constitution. In addition, this position is also consistent with section

67 of the PFM Act artcl the two votes in tl.re btrdget.

133 Further, the National Assembly proposed to arnend the Public Finance Management Act,

2012 and insed a New Section 394, to read as tbllows: -

39A. ( l) Not later than seven days after the estinrates of revenue and expenditure are sttbnritted

to the National Assentbly. the (labinet Secletaly shall subntit tcl National Assernbly a legislative

proposal for the Finance Bill, setting out tlte reverlLre raising Iueastlres lol the Natiorlal

Government.

(2) Following submission of the legislative proposal for Finance Bill by the Cabinet Secretary,

the relevant committee of the National Assen.rbly shall introduce the Bill in the National

Assembly, together with the leport ol'the Contntittec on thc Bill.

(3) The National Asser.nbly shall consider and pass the Finance Bill, with or without

amendments, before the end of thc financial year.

(4) Any reconlmendations made by the relevant committee of the National Assenrbly or adopted

by the National Assembly olt reveltue rnattels sliall-

(a) ensure that the total amount of revenue raised is consistent with the approved fiscal

framework and tlle Division of Revenue Act;

(b) take into account the principles of eqtrity, certainty and ease of collection;

(c) consider tl.re irnpact ol'the proposed changes on the composition of the tax revenue

with reference to direct and indirect taxes;
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(d) consider domestic, regional and intemational tax trends;

(e) consider the impact on development, investment, employment and economic growth;

(f) take into account the recommendations of the Cabinet Secretary as provided under

Article 114 of the Constitution; and

(g) take into account the taxation and other tariff arrangements and obligations that

Kenya has ratified, including taxation and tariff arrangements under the East African

Community Treaty.

(5) The recommendation of the Cabinet Secretary in subsection (a) (f) shall be included in the

report and tabled in the National Assembly.

134 The National Treasury did not support this amendment given that the Finance Bill carries

tax revenue raising measures which affect the entire East African Community countries.

Towards this end, sharing the tax revenue raising measures may lead to holding of goods or

distortion of the market forces within the East African Region.

Value Added Tax Act, 2013

135 In the National Treasury's view, the proposed amendment was taken care of in the

amendment made to the Tax Procedures Act in the Finance Act of 2017 where the Commissioner

was given powers to exempt supplies to a taxpayer who may be in perpetual credit position from

the withholding of the VAT.

136 It was therefore their opinion that the issue intended to be addressed by the proposed

amendment is adequately covered and they therefore did not support the proposed amendments

to the VAT Act, 2013.
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4 PROPOSED COMMITTEE AMENDMENTS

Llaving considered thc Bill ar.rd aftel engaging rvith the stakelrolders. the Conrnrittee pl'oposed the

lollowing amendments: -

Microfinance Act, 2006 (No. l9 of 2006)

131 The Conrmittee proposed that the ploposcd amendrnent to Section 14( l) of thc

Microflnance Act. 2006 should be cleleted.

Justification

138 To allow the Centlal Bank ol Kenya to comc r-lp with a comprehensive f,ramework for

Sharia-compliant microtlnance bankiug. CRK has been wolking ou clrall revised

Microflnance Act ancl [lcgulations and they cxpect to present thenr to Parlianrent for'

consideration in the next lhree nrontlrs.

Public Finance Management Act,2012 (No. l8 of 2012)

139 The proposcd amendment on the Public Finance Management Act,20l2 in the Bill was

agreed to by the Corlnrittee .

140 They proposed the following aurendments to sectiorl 39 of the PFM Act,20l2:-

Delete the words "except the Finar.rce Bill" appearir.rg immediately after the wolds

"relevant Bills" in section 39.

New Clauses

141 Insert the following new clauses irnn.rediately afiel section 39:-

39A. (l) The Cabinet Secretary shall submit to tl.re National Assembly, on or before 30'h

April, the Finance Bill setting out the reveltle raising measures for tl.re National

Governntent.

(2) Following subrnission ol the Finance Bill by the Cabinet Secretary. the relevant

committee of the National Assen.rbly shall introduce the Bill in the National Assembly.

(3) The National Assembly shall considel and pass the Finance Bill, with or without

amendments, in time for it to be assentecl to by 30tl'June each year.

(4) Any reconrmendations made by the relevant courrnittee of the National Assembly or

adopted by the National Assenrbll, on revenue mattcrs shall-
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(a) ensure that the total amount ol revenue raised is consistent with the approved

fiscal framework ar.rd the Division of Revenue Act;

(b) take into account the plinciples ofequity, certainty and ease ofcollection;

(c) consider the irnpact of the proposed changes on the composition of the tax

revenue with ref'erence to direct and indirect taxes;

(d) consider domestic. regional and international tax trends;

(e) consider the in.rpact on development, investment, employment and economic

growth;

(f) take into account the recommendations of the Cabinet Secretary as provided

under Article 114 of the Constitution; and

(g) take into account the taxation and other tariff arrangements and obligations

that Kenya has ratified, including taxation and tariff arrangements under the East

African Community'lreatY.

(5) The recommendation of the Cabinet Secretary in subsection (4) (f) shall be included

in the reporl and tabled in the National Assembly.

142 Delete section 4l of the Act

J ustification

143 The amendment will ensure that the Budget is concluded by approving the revenue

raising measures, tax incentives and appropriations before the beginning of the relevant

financial year. This is in an attempt to avoid the necessity of a supplementary budget that

may arise on account of a possible distortion of the fiscal framework when the Finance

Bill is enacted after the annual Appropriations Bill.

The Value Added Tax Act, 2013 (No. 35 of 2013)

144 The Committee proposed the following amendment: -

THAT, the Schedule be arnended, in the provisions relating to the value Added

Tax,20l3, by deleting the proposed amendments to section l7(5) and substituting

therefor the following new amendments-
4l
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Provi.sion
r7(5)

Amendmenl
Delete the ploviso and substitute therefor the following new
provisos-

"Provided that any such excess shall be paid to the legistered
person by the Conrmissioller whel'e-

(a) the Comnrissioner is satisfied that such excess al'ises

from making zero rated supplies; or
(b) the Corrmissionel is satisfied that such excess arises

from tax withheld by appointed tax withholding agents;
and

(c) the Commissioner is satisfied that such excess arising out
of tax withhelcl by appoirrted tax withholding agents may
be applied against any tax payable under this Act or any
other written law, or is due for refund pursuant to section
47(4) ofthe Tax Procednres Act,2015; and

(d) the registeled pel'son lodges the claim for the refund of
the excess tax within twelve months from the date the tax
becomes due and payable.

"Provided further that, notwithstanding section 17(5Xd), a

registered person who, within a peliod of eighteen months prior
to the commencement of section 17(5Xb) and (c), has a credit
arising from withholdiug tax, rnay make an application fbr a

refund of the excess tax within tr.velve months from the
commencement date.

Justification

145 'fhe amendment is intended to address a renumbering issue to ensure sequerlce coherence

of the provisions in Section l7 (5) of the VAT Act and to also include a reference to the

Tax Procedures Act. Further, the ploposed Committee's amendment intends to introduce

a proviso on the commencement of section 17 (5) (b) and (c) in order to address the

existing outstanding credit excesses. The amendment will ensure that there is no

ambiguity and there is limitation of the tirne peliod to rnake claims of the outstanding

credit excess.

146 The Committee proposed the following amendment to the Second Schedule:-

Insert the following new paragraph inrmediately after paragraph l6-

Bilt,20t9
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17A. Agricultural Pest Control Products

Justification

147 Making agricultural pest control products vatable has made them expensive and therefore

unaffordable to many people. The proposed amendment will help the industry survive

against extemal competition and in the process increase food security in the country.

SIGNED ATE I
THE HON. JOSEPH LIMO, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PLAI\NING
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MIN.NO.NA/F&NP/2019/023: PRBLIMINARItrS/COMMUNICATION FROM THE
CHAIRPERSON

The meeting was called to order at 02:05 pm and a prayer was said. The Chairpelson then

welcomed the meeting to deliberate on the day's agenda.

MIN.NO.NA/F&NP/2019/024: CONFIRMATION OF MINUTES

Agenda deferred

MIN.NO.NA/F&NP/2019/025: MEETING TO ADOPT THE REPORT ON THE
CONSIDERATION OF THE STATUTE LAW (MISCELLANEOUS AMENDMENTS)
BILL,20l9

The Committee adopted the reporl on the consideration of the Statute Law (Miscellaneous

Amendments) Bill,2019 having proposed and seconded by Hon. David Mboni, MP and Hon.
Jimmy Angwenyi, MP respectively.

The Committee proposed the following amendments:-

Microfinance Act, 2006 (No. 19 of 2006)

The Committee proposed that the proposed amendment to Section 14(l) of the Microfinance

Act, 2006 should be deleted.

Justification

To allow the Central Bank of Kenya to corne up with a comprehensive framework for Shalia-

compliant microfinance banking. CBK has been working on draft revised Microfinance Act and

Regulations and they expect to present them to Parlianrent fbr consideration in the r.rext three

months.

Public Finance Management Act, 2012 (No. 18 of 2012)

The proposed amendment on the Public Finance Management Act,2012 in the Bill was agreed to

by the Committee.

They proposed the following amendments to section 39 of the PFM Act, 2012 subject to furlher

consultation with the House Leadership:-

Delete the words "except the Finance Bill" appearing immediately after the words

"relevant Bills" in section 39.
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New Clauses

Insert the following new clauses immediately after section 39:-

39A. (1) The Cabinet Secretary shall submit to the National Assembly, on or

before 30th April, the Finance Bill setting or"rt the revenue raising measures for the

National Government.

(2) Following submission of the Finance Bill by the Cabinet Secretary, the

relevant committee of the National Assembly shall introduce the Bill in the

National Assembly.

(3) The National Assembly shall consider and pass the Finance Bill, with or

without amendments, ir.r tirne for it to be assented to by 30tl' June each year'

(4) Any recommendations n.rade by the t'elevant committee of the National

Assembly or adopted by the National Assembly on revenue matters shall-

(a) ensure that the total amount of revenue raised is consistent with the

approved fiscal framework and the Division of Revenue Act;

(b) take into account the principles of equity, certainty and ease of
collection;

(c) consider the impact of the proposed changes on the composition of the

tax revenue with reference to direct and indirect taxes;

(d) consider domestic, regional and international tax trends;

(e) consider tl.re impact on development, investment, employment and

economic growth;

(f) take into account the recommendations of the Cabinet Secretary as

provided under Article I 14 of the Constitution; and

(g) take into account the taxation and other tariff arrangements and

obtigations that Kenya has ratifled, including taxation and tariff
arrangements r"rnder the East Afiican Community Treaty.

(5) The recommendation of the Cabinet Secretary in subsection (4) (f) shall be

included in the report and tabled in the National Assembly.

Delete section 41 of the Act
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.Iustificatior.t

The amendment will ensul.e that the Buclgct is concludecl by approving the reventte ralslllg

measures. tax ipcentives and appropriations bclbrc tlrc beginr.ring ol the relevant tinancial year'

This is iu au attempt to avoicl the necessity o1'a su pplet.uelitary btldget that may arise ot.t accotlllt

ola possible distortion of the fiscal fl'ar.ncwclrk whcn thc Firtance Bill is erracted after the anntlal

Appropriations Bill.

The Value Addecl Tax Act, 2013 (No. 35 of 2013)

THAT, the Scl.redule be amended, ip the plovisions relating to the Value Added Tax,20l3' by

deleting the proposed amelclments to section l7(5) ancl substituting therefor the following new

amendments-

Delete the proviso zurd substitute thcrclbr the lollowing trerv llrovisos-
,,provided that any such excess shall be paicl to the registered person by the Cotlulissioner

where-
(a) the Co6missioner is satisfiecl that such excess at'ises frorn making zero rated supplies;

or
(b) the Conimissiotler is satisflecl that sttcll cxccss alises fi'otrt tax withheld by appointed

tax withholding agents; and

(c) the Commissioner is satisfied that such excess arisiug out of tax withheld by

appointed tax withholditlg agents uray be appliecl against any tax payable r"rnder this

Act or any other written la*, or is clue tbL refuttd pttrsttant to section 47(4) of the Tax

Pt'ocedures Act, 2015; and

(d) the registered person lodges the clain.r fbL the leftrnd of the excess tax within twelve

months from tlre date the tax becomes dtte and payable'

"Provided hrrther that, I.rotwithstandirlg sectiorl I 7(5)(c1). a legistered person who, within a period

of eigl.rteer.r months prior to the contmenceurent ol'secticltt l7(5Xb) and (c), lias a credit arising

from withholdilg tax, may make an applicatioll fbr a letiurd of the excess tax within twelve

months frorn the commencement date.

Justification

The amendment is intended to address a renumberit]g issLre lo ensure seqtlellce coherence of the

provisions in Section i7 (5) of the VAT Act ancl to also include a reference to the Tax

procedures Act. Fur.ther, the proposed Contmittee's arneudmeut intends to introduce a proviso ot"t

the commelcement of sectior.r l7 (5) (b) ancj (c) in order to address the existing outstanding

credit excesses. The amendment will ensure that there is no arnbiguity and tliere is lin.ritation of

the time peliod to rnake claims of the outstanding credit excess'
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The Committee proposed the following amendment to the Second Schedule:-

Inserl the tbllowing new paragraph immediately after paragraph l6-

l7A. Agricultural Pest Control Products

Justification

Making agricultural pest control products vatable has made them expensive and therefore

unaffordable to many people. The proposed amendment will help the industry survive against

external competition and in the process increase food security in the country'

MIN.NO'NA/F&NP/20 19/026: ADJOURNMENT

There being no other business to deliberate on, the meeting was adjourned at 4'05pm' The next

meeting will be held on notice

HON. JOSEPH K. LIMO, MP

(cHAIRPERSON)

D^rI-.Z,l*J..tSIGNED.......
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NATIONAL TITEASUIIY

Mr. Albert Mwenda

MIN.NO.NA/F&NP/20I9/OI9: PRELIMINAIIIES/COMMUNICATION FROM THE
CHAIRPERSON

The n.reeting was callecl to order at 9:15 arn and a prayer was said. The Chairpersotl thetr

welcomed the rneeting to deliberate on the day's agenda.

MIN.NO.NA/F&NP/2019/020: CONFIRMATION OF MINUTES

Agenda def'erred

MIN.NO.NA/F&NP/20I9lO2I: MEETING TO DELIBERATB ON THE STATUTE LAW
(MTSCELLANEOUS AMENDMENTS) BILL, 2019 WITH THE NATIONAL
TREASURY
Mr. Albert Mwenda subnrittcd that:-

Microfinance Act, 2006

The proposed amendment is inaclequate for the pttrposes of f'acilitating the sharia-cornpliant

microfinance banking. This is in view of the fact that trade and investment, which are key

components of sharia-compliant barrkiug ale still prohibited under sectiort 1a(l)(a) to (e) of the

Act. The amendment will therefore not be adequate.

Further, the proposed amendntent will restrict Central Bank's residual power to prohibit

microfinance banks from engaging in risky sharia-compliaut t.nicrofinance bank business.

It was the National Treasuly's opinion that CBK should be given a chance to finalize tl"re

regulations they are working on in order to properly anchor sharia-compliant banking.

Public Finance Management Act, 2012

The accounting function can only be performed by an accoul.tting officer as provided for under

Article 226(2) of the Constitution. In addition, this position is also consistent with section 67 of

the PFM Act and the two votes in the budget.

Further, the National Assernbly proposed to amend the Ptrblic Finance Managelnent Act,20l2

and insert a New Section 39A to read as fbllows:-

39A. (l) Not later than seven days after the estimates ol revenue and expenditure are

submitted to the National Assembly, the Cabinet Secretary shall submit to National
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Assentbly a legislative proposal fbr thc lrinance Bill, setting out the revenue raising

measules fbl the National Goveurment.

(2) Following submission of the legislative proposal for Finance Bill by the Cabinet

Secretary, the relevant committee of the National Assembly shall introduce the Bill in the

National Assembly, togethel with the report of the Comrnittee on the Bill.

(3) The National Assembly shall consider and pass the Finance Bill, with or without

amendments, befbre the end of the financial year.

(4) Any recornmendations made by the relevant committee of the National Assernbly or

adopted by the National Assembly ol1 revetlue n.rattels shall-

(a) ensure that the total amount ol revenue raised is consistent with the approved

fiscal framework and the Division of Ilevenue Act;

(b) take into account the principles ofequity, certainty and ease ofcollection;

(c) consider the impact of the proposed changes on the composition of the tax

revenue with reference to direct and indirect taxes;

(d) consider domestic. regional and international tax trends;

(e) consider the impact on development, investment, employment and economtc

growth;

(f) take into account the recommendations of the Cabinet Secretary as provided

under Article 114 of the Constitution; and

(g) take into accoullt the taxation and other tariff arrangements and obligations

that Kenya has ratified, including taxation and tariff arrangements under the East

African Community Treaty.

(5) The recommendation of the Cabinet Secretary in subsection (a) (f) shall be included

in the report and tabled in the National Assembly.

The National Treasury did not suppoft this amendment given that the Finance Bill carries tax

revenue raising measures which affect the entire East African Community countries. Towards
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this end, sharing the tax revenue raisir,g measLlres may lead to holding of goods or distortion of

the market forces within the East African Region

Value Added Tax Act,20l3

In the National Treasury's view, the proposed amendment was taken care of in the ameudmeut

made to the Tax procedures Act in the Finance Act of 2017 where the Commissioner was given

powers to exempt supplies to a taxpayer who may be in perpetual credit position from the

withholding of the VAT.

It was therefore their opinion that the issue intended to be addressed by the proposed amendment

is adequately covered and they therefore did not stlpport the proposed amendments to the VAT

Act, 2013.

DELIBERATIONS

Members were concerned that the National Treasury was opposed to all the proposed

amendments proposed in the Bill yet they are the originators of the Bill. Mr' Mwenda informed

the meeting that the National Treasury were not aware of the origin of the proposed amendments'

The Fiscal Analyst informed the meeting that the Finance Bill plovides for additional revenue

raising measures, identify incentives in order to generate more revenue and to state

administrative changes in the financial sector of the country, He stated that it does not therefore

matter at what point the Finance Bill is presented to Parliament'

MIN.NO.NAJF&NP/2019/022: ADJOURNMENT/ NEXT MEETING

The meeting was adjourned at 12.45pm. The next meeting will be held at 02'00pm that day'

HON. JOSEPH K. LIMO, MP

(CHAIRPERSON)

SIGNED........
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KPMG ADVISORY SERVICES LIMITED

i. Mr. Peter Kinuthia
2. Mr. Clive Akora

3. Ms. Phoebe Njoga

4. Mr. Kenneth Maina

INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS OF KENYA

KENYA ASSOCIATION OF MANUFACTURERS

l. Mr
2, Mr
3. Mr
4. Mr
5. Mr

l. Mr
2, Mr
3. Mr
4. Ms
5. Mr
6. Mr

l. Ms

2. Mr
3. Mr
4. Ms

5. Ms

6. Ms

7. Ms

Fredrick Riaga
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Paul Mutegi

Benson Kyalo
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Beatrice Mundia

Anjarwalla and Kharrna

Stratten Consulting

KENYA REVENUE AUTHORITY

AMOLO AND KIBANYA COMPANY ADVOCATES

Mr. Neville W. Amolo

MIN.NO.NA/F&NP/2019/011: PRELIMINARIES/COMMUNICATION FROM THE
CHAIRPERSON

The meeting was called to order at 2:20 prn and a prayer was said. The Chairperson then

welcomed the meeting to deliberate on the day's agenda.

MIN.NO.NA/F&NP/20 I 9/012: CONFIRMATION OF MINUTES

Agenda deferred
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MIN.NO.NA/F&NP/2019i013: MIIETING TO DELIBERATB ON THE STATUTE LAW
(MISCELLANEOUS AMIiNDMENTS) BILL, 2019 WI'[H KpMG ADVISORY
SEITVICES LIMITED
Ilepresentatives of KPMG subnlitted that:-

Value Added Tax Act, 2013 (No. 35 of 2013)

The proposed amendment is welcome and will have an impact in releasing tl.re working capital

locked in WHVAT credits that woulcl never be utilized. Generally, WHVAT are usually

significant amollnts. In ligtrt of the tbcr.rs on manufacturing and agricr"rltural value addition as key

elements of the Big 4 Agenda, it is critical that KRA implements a quicker and practical solution

to WHVAT refund claims given the currerlt backlog for VAT refunds at KRA.

One solution would be to allow taxpayers to set olf approved clain.rs against othertax obligations

such as corporation tax, Pay As You Earn (PAYE) or even withholding tax rather than waiting

fbr actual cash refunds. This has worked well in the past and can help to cushion businesses

against tl.re cash flow constraints and interest costs associated with refund delays.

Issue with the Clause

While paragraph (c) is a welcome amendr.nent. the proposed proviso under paragraph (d) is

runclear and may negate the proposed change since the excess tax credit arises because there is no

tax payable by the taxpayer under the VAT Act. In addition, sr.rch a proviso would give KRA a

Iee way to reject applications fbr WHVAT refunds.

Proposed Arnendment

I'hey proposed that:-

(d) where in relation to an application for a refund made under subsection (c) above, the

Commissioner is satisfied that the tax is refundable, the Commissioner shall authorize the

crediting of the taxpayer's iTax ledger with amount of the approved tax credit to be utilized

against any other tax obligations by the taxpayer. Provided that a person who, prior to the

commencement of this subsection, had excess tax credit arising from tax withheld by appointed

witliholding agents may apply for a refund under this section.
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Justification

The Bill seeks to amend the VAT Act to provide for a taxpayer to apply any withheld tax credit

to offset any other tax liability due fiom them. Their proposal effectively claritles this position as

this is unclear as currently worded from the Bill'

The proposal allows the amount approved for refund to be available to be utilized against any

other.tax obligations that the taxpayer may have instead of waiting tbr tax refunds that presently

take too long to be approved. In addition, there are taxpayers who already have excess VAT

credit arising from WHVAT who will not be able to utilize them unless the provision is allowed

to apply retrospectively.

MIN.NO.NA/F&NP/20I9/014: MEBTING TO DELTBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2OI9 WITH THE INSTITUTE OF

CERTIFIED PUBLIC ACCOUNTANTS OF KENYA

Representatives of the Institute subnritted that:-

The Public Finance Management Act, 2012

Prooosed Amendment

Delete the amendment and retain the current definition

Justification

For clarity in responsibility, order and accountability in the management of public finances

New Prooosal to amend section l87iL\

Amend section I 87( I ) by inserting a new paragraph after (h), " (i) the lnstitute of Certified Public

Accountants "

Justification

The Institute by virtue of its expertise and mandate on public finance and accountability as

stipulated by the Accountants Act, 2008 will add value to the Intergovernmental Budget and

Economic Council
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Value Added Tax Act,20l3

Proposed Amendment

They proposed the fbllowirtg altrettdt.uettt trnder section l7(5):-

Delete the word "and" at the end of paragraph (a) so that the refund is not

tied to the zero-rated supplies only.

Delete the words ".......under this Act...." in paragraph (d) and replace

with the words ".....as defined r'rnder the 'fax Procedures Act."

ll

Justification

To avoid inconsistency that may be brought by the amendment

DELIBERATIONS

l. On why ICPAK want to be representecl in IBEC, they stated that they will be able to offer

technical input before proposals are finalized as opposed to advising after a decision has

already been made.

2. They said that they wele opposed to the proposed amendment to the Public Finance

Management Act,2012 because there might be a problem of control if people who are

under the accounting officer designated by the Constitution are made accounting officers.

They also stated that matters of finance should be solely under the accotrnting officer

designated by the Constitution.

MIN.NO.NA/F&NP/2019/OI5: MEETING TO DELIBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) tlILL,2019 WITH KENYA ASSOCIATION OF

MANUFACTURERS
Mr. Bharat Shah proposed the following amendments on behalf of the Association:-

Prooosed amendment

Delete the proviso to section l7(5) and insert the following new paragraph; "Provided that any

such excess shall be paid to the registered person by the Commissioner where-

a) the Commissioner is satisfied that such excess arises fi'om making zero rated

supplies; or
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b) the Commissioner is satisfied that .such excess arises from tax withheld by

appointed tax withholding agents; and

c) the registered person lodges the cluim for the re.fund o.f the excess tax within

rwelve months from the date the tax becomes due and payable:

d) the Commissioner is satisfied that such exce.tses arising out of t(tx u,ithheld by

appointed tax v,ithholding agents may be upplied as provided for under section

47(4) ofthe Tax Procedures Act".

Justification

Manufacturers commend the Government for initiating the proposal to allow for initiating the

proposal to allow for refund and offset of WH VAT. The proposed amendments are timely due

to the existing challenges that manufacturers have been faced with in the absence ofthe proposed

amendments. The challenges include:-

Lack of legal provisions and basis to provide for refund of offsetting excess

arising from WH VAT.

Increasing accumulated backlog of payments owed to manufacturers by the

Government arising from such credit situations. This has caused constrained cash

flows required in the economy.

ll

However, the proposed amendment requires to be further amended to ensure that it is effective in

addressing the stated challenges.

Prooosed amendment

The numbering sequence of the paragraphs under section 17(5) should be amended as follows:-

Retain paragraph "a" as it is in the Act and add the proposed word "or";

Insert the new proposed paragraph "c" to be paragraph "b" and adding the words

"and";

ll

lll Insert the original paragraph "b" under sectiou lT(5) ofthe VAT Act to paragraph

I
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lv Retain the proposed amendment as paragraph "d"

Justification

This will ensure sequence coherence ofthe provisions

Reference to the accu rate lesislation

Underthe new proposed paragraph l7(5xd), reference has been made to the VAT Act,2013.

The provision on withholding VAT are under the Tax Procedures Act, 2015 specifically section

47(4).

Justification

Reference to the VAT Act, 2013 is erroneous and should be rectified

Introduce a new section 684,

"That any registered personwho at the date of commencement of section I7(5)@ and (d) has a

credit arising from withholding VAT may within l2 months make an application for a refund or

offset, notwithstanding the l2 month limitation provided under section l7(5)(c) "

Justification

Introduce retrospective provisions to address existing outstanding credit. This is proposed

through introducing a new section 68.,4, that has taken into account:-

The relevant section that the retrospective provisions will apply to under the VAT

i.e. proposed section l7(5)(c). this will ensure that there is no ambiguity on its

scope.

ll The limitation of the time period to make claims of the outstanding credit excess,

by amending section 684 to include a twelve months period.

I Amendment

Delete the word "package" appearing at the end of section 32(3) and substitute thereof with the

word "label". The clause will read as follows, "The stalement and health warning referred to in

subsection (2) shall comprise not less than 30%o ofthe total surface area ofthe label".
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Justification

This provision requires the statement and health warttittg to complise tlot less than 30% of the

total slrrface area of the package. This is oueroLls on the rnanufhcturers of alcoholic bevelages for

the lollowing reasolls:-

The provisions require an investntcnt on Iabels which usually does Ilot cover the

total sgrface area ol the package. 'l'his will rcquire an investt.trent on specialized

machinery and applicators to enable compliance with the provisions requiring that

the statement and health warning comprising not less than 30% of the total

surface area ofthe package.

There will be increased costs in Iespect ol' r'etttrnable packaging r,vhich reqttire

cleaning and retnoving of labels plior to sttbsequent use. The cost of cleaning the

returnable packaging will increase due to tl.re coverage of the total sttrface area o1'

the package.

lll There is also a concent on the disposal of the Iabels covering the total sttrface area

of the packaging. l'he current ettolts by the government in environmental

conservation will be thwarted if the labels are disposed off in an il'regular manner.

The amendment of the section is necessary to manufhcturers of alcoholic drinks for the following

reasons:-

Manufacturing is a key pillar lbr the Big 4 Agenda with the govelnmerlt settrng

out to incentivize and ease the cost of investment for manufacttlrers in the

coLuttry. The provision has a countervailing effect in that it increases the costs of

goods produced as it has a capital investmeut component.

The increased costs olgoods produced will be passed on to the ultinrate coltsutller

and thus affect the affordability of alcoholic dlinks. ln turn, the consumers will

opt for illicit and counterfeit alcoholic drinks which tend to be cheaper'. This

impacts on the health of the consttmel's as there is no quality assurance in respect

of illicit and counterfeit goods. Ultinrately. this will also impact a key governntent

initiative of addressing issues with l'espect to illicit and counterfeit goods.

ll

ll
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DELIBERATIONS

On what they were doing to actualize the Government's manufacturing agenda, they stated that

they had presented their proposals on how to improve the industry and actualize the Agenda to

the Government fbr consideration.

MIN.NO.NA/F&NP/2019/016: MEETING TO DELIBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2OI9 WITH KENYA REVENUE
AUTHORITY
Ms. Elizabeth Meyo submitted that:-

Value Added Tax Act, 2013

Proposed Arnendment

Delete the proposed paragraph (c)

Justification

The purpose of WH VAT is to enhance tax cornpliance by ensurir.rg that suppliers of goods and

services to withholding VAT agents who include the government pay the VAT due on those

supplies. it was introcluced as a nleasure of curbing the challenge of persons supplying taxable

supplies especially to government entities but not accounting for the VAT charged. When VAT

is withheld, KRA then has information that a taxable supply has been made and is therefore able

to ensure that the supplier fully accourlts for the taxes.

The WH VAT of 6% of the taxable value as provided under section 42A of the Tax Procedures

Act, is less than the VAT rate of 160/o as it takes into account the input VAT that is deductible

from output VAT and is therefore not intended to result in excess credit that would lead to refund

claims.

However, there are unique cases where due to the nature of the activities of certain taxpayers, the

application of WI I VAT could result in excess credits. lo address this, the law was amended

vide the Finance Act,2017 by introducing section 42A(4A) of the Tax Procedures Act which

provides that the Commissioner may exempt fiorn WFI VAT, taxpayers/suppliers who

demonstrate that they are in a continuous credit position as a result of withholding VAT.

The law therefbre already provides an avenue to address the challenge of perpetual credits

arising tiom WH VAT. Taxpayers can apply to the Commissioner to exempt them from WH
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VAT where it gives rise to perpetual credits. 'I'hey submitted that the law adequately addresses

the excess credits that may arise fiom WII VA'l- ancl as such the refund proposal is trot necessary

and should be dropped.

Proposed Amendmettt

Delete the proposed paragraPh (d)

.lustification

Insertior1 of paragraph (d) should be deletcd as il is not feasiblc ibr a taxpayer to be in both credit

and payment position at the same tin.re. It is thcre lbre contlaclictory.

DELIBERATIONS

On how nqch WH VAT KRA harj rclirndccl. they statcd that they had refirnded Kshs. 2.4

billion last month and they 'uvere hoping to reiirnd Kshs. 4 billion this nlollth'

The purpose of WH VAT is to give information on who is supposed to pay VAT'

Menrbers wanted to know why the rate carlnot be redtrced fron 60/o. KRA stated that they

lrad submitted proposals in the Finance Bill.20l9 to ledttce the rate fronr 6%o to2o/o.They

f,urther stated that since they have autonlated their systems, all data will have been

captured in the next one year ancl therc rvill therefbre be no need for WH VAl'.

On the unstable tax system in the countly that was leading to the relocation ol investors,'

KRA stated that the tax policy is undcr the urandate of the National Treasury and that

Kenya's tax regime is undel the lange ol'othel East Alrican countries. Investot's could be

relocating because of incentives in othcr cottntries and not taxes.

On whether KRA invests the morley collected from WI-l VAT, they stated that they do

not invest taxpayer's money. The lnoney goes to the exchequer.

On who between the country of export and the country of destination issues the certificate

of export, the meeting was informed that Ilre country of destination issues the certificate.

MIN.NO.NA/F&NP/20I9lOI7: MEETING'tO DELIBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2019 WITH AMOLO AND KIBANYA
COMPANY ADVOCATES

Mr. Neville Omolo submitted that:-

2

)

4

5
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Public Finance Management Act, 2012

'l-he 1l'amers of the Constitution o1' Kenya as adopted by the people of Kenya in a Nationwide

Referendum contemplated in Chapter l5 thereof the nuurbel of Constitutional Conrmissions and

independent Offices specified in Article 248(2) and (3). The Parliamentary Service Commission

(PSC) is a creature of Article l2Tolthe Constitution. The officers in the PSC are the chairperson

(Speaker of the National Assembly), the Vice Chairperson (elected by the Members of the PSC

Ii'on.r aurong members), seveu r.nentbels (appointed by Parliament from among its members i.e.

the National Assembly and Senate) ar.rd the secretary (Cterk of the Senate).

The PSC is also addressed in Article 248(2)(d). the objects, authority and funding of the

Constitutional Commissions and Independent Otfices are specified in great detail by Afiicle 249

and the composition, appointn.rent and terms of office are specified in Article 250 and Sub-

Article 12 thereof proceeds in very clear terms. However, Article 250(l2Xb) is otiose and indeed

superfluous considering that Article 127(3) already designates the Clerk of the Senate to be the

Secretary of the PSC.

Since Article 233(5) and (6) of the Constitution provides that the secretary of the Public Service

Commission is the Chief Executive Officer (CEO). There is therefore nothing wrong with the

Constitutional requirement that the secl'etary of the PSC is the CEO.

Observation

By reason of Constitutional fiat and imperatives, the Clerk of the Senate is the Secretary/CEO of

the PSC and is designated the accounting officer by the provisions of section 2 of the Public

Finance Management Act.

The proposed amendment in the Bill seeks to dilute the authority of the office and that of the

Secretary/CEO of the PSC by creating two accounting officers who shall not consider

themselves obliged to defer with the authority of the Secretary/CEo. The proposed amendment

to section 2(1) of the Public Finance Management Act shall be inconsistent with and offend the

Constitution and it is therefore unconstitutional for seeking to derogate fi'om the Constitution.

He implored r-rpon the Committee to decline to amend the Public Finance Management Act,2012

as proposed in the Bill.
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MIN.NO.NA/F&NP/20 I 9/0 I 8: ADJOURNMENT

There being no other business to deliberate on, the meeting was adjoumed at 6'35pm' The next

meeting will be held at 9.00am the next day.

HON. JOSEPH K. LIMO, MP

(CHAIRPERSON)

!

'i

SIGNED onv...?./,sJ n

I

i

l

12 lPage



MINUTES oF THE ISTSTTTING OF THE STAKEHOLDER ENGAGEMENT
WORKSHOP OF THE DEPARTMENTAL COMMITTEE ON FINANCE AND

NATIONAL PLANNING HELD ON FRIDAY,3*, MAY,2OI9 AT HILTON GARDEN

INN HOTEL AT g.OOAM

PRESENT

APOLOGY

L Hon

2. FIon

3. Hon

4. Hon

5. Hon

6. Hon

7. Hon

8. Hon

9. Hon

10. Hon

ll. Hon

12. Hon

13. Hon

14. Hon

15. Hon

LMr
2. Ms

3. Ms

4. Ms

5. Mr
6. Mr
7. Mr
8. Ms

9. Mr

Joseph K. Limo, MP - Chairperson
Isaac W. Ndirangu, MP- Vice Chairperson

Jimmy O. Angwenyi, MGH, MP

Shakeel Shabbir Ahmed, CBS, MP

Daniel E. Nanok, MP

Andrew A. Okuome, MP

David M. Mboni, MP

Joseph M. Oyula, MP

Mohamed A. Mohamed, MP

Joshua C. Kandie, MP

Lydia H. Mizighi, MP

Purity W. Ngirici, MP

Samuel Atandi, MP

Stanley M. Mr.rthama, MP

Edith Nyenze, MP

L Hon. Christopher Omulele, MP

2. Hon. Abdul Rahim Dawood, MP

3. Hon. Dr. Enoch Kibunguchy, MP

4. Hon. Francis K. Kimani, MP

INATTENDANCE

SECRETARJAT

Nicholas Emejen

Leah Mwaura

Jennifer Ndeto

Laureen Wesonga

Josephat Motonu

Chelang'a Maiyo
Robert Rop

Beatrice Auma

John Njoro

Deputy Director, DCS

Senior Clerk Assistant/Lead Clerk

Principal Legal Counsel I

Clerk Assistant III
Fiscal Analyst
Research Officer
Audio Officer
Administrative Assistant

Serjeant-At-Arms
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PETROLEUM INSTITUTE OF EAST AFRICA

l. Ms

2. Mr.
3. Mr,

4. Ms

5. Mr,

6. Mr
7. Mr
8. Ms

9. Ms

10. Mr
11. Ms

Wanjiku Manyara

John Githiomi
Nathan Korir
Susan Mwende

Isaac Maina

PaulLimoh
Hezekiah Muleshe

Jean Lopy

Rachel Njuguna

John Gikima

Anne Mubia-Murungi

GC RETAIL LIMITED

Mr. Anthony Kambiriri

INDEPENDENT POWER PRODUCERS

1. Mr. Gerald Ngugi

2. Mr, Norman Wanyiri
3. Mr. Abubakar Ali

AGROCHEMICAL ASSOCIATION OF KENYA

1. Mr. Eric Kimunguyi
2. Mr. Joel Muturi
3. Mr. Okisegere Ojepat

PARLIAMENTARY SERVICE COMMISSION

1. Hon. Adan Keynan, MP

2. Hon. Aaron Cheruiyot

3. Mr. Michael Sialai

4. Mr. Clement Nyandiere

5. Mr. M.A. Mohamed

6. Mr, Anthony Njoroge

7. Dr. George Wakah

8. Ms. Noor Galgan

9. Mr. Crispus Tima

PRICEWATERHOUSECOOPERS LIMITED

l. Ms. Charlene Cheruiyot

2. Mr. Maurice Mwaniki
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COULSON HARNEY LLP

l. Mr. Richard Flarney

2. Ms. Rosemary Maina

MIN.NO.NA/F&NP/2019/001: PRELIMINARIES/COMMUNICATION FROM THE
CHAIRPEI{SON

The meeting was called to order al 9:25 am ancl a prayer was said. The Chairperson then

welcomed Members to the two day stakeholder engagement workshop on the Statute Law

(Miscellaneous Amendments) Bill, 2019. He called fbr introduction of those present before

welcoming the rneeting to deliberate on the day's agenda.

MIN.N().NA/F&NP/20 I 9/002: CONFIRMA'IION OF MINUTES

There were no minutes to be cor.rtlrmed

MIN.NO.NA/F&NP/2019/003: MEETING TO DELIBERATE ON THE STATUTE LAw
(MISCELLANEOUS AMENDMBNTS) BILL, 2019 WITH PETROLEUM INSTITUTE
OF EAST AFRICA

The CEO of the Petroleum Institute of East Afiica, Ms. Wanjiku Manyara submitted that:-

Withholding Value Added T:rx refunds and amendment of section 17(5) of the Value

Added Tax Act, 2013

Ploblem Statement

TIre Finance Act, 2014 reintroduced Withholding Value Added Tax (VAT) in Kenya and

requires Withholding VAT agcnts to withhold 6% of the value of taxable supplies on payment to

suppliers and rernit the same directly to the Comrnissionel of KRA is empowered under sectiotl

42A(l)of the Tax Procedures Act to appoint any person as a withholding VAT agent.

The VA't Act,20l3 exempted whitc petroleum products (Petrol. Diesel & Kerosene) from VAT

tbr a period of three years. The Finance Act,20l6 extended the exemption for a further two-year

period to 1ttSeptember,20l8. Since there was no further extension, white petroleum products

became vatable at 160 from ItrSeptember,20 18. Flowever, the Finance Act,20l8 introduced a

concessionary 8% VAT rate.

Challenges

Members of PIEA supply customers who have been withholding VAT agents such as KENGEN

and other IPPs as well as many large industrial customers. These customers withhold 6% VAT as
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reqqirecl rurder the law. This has resultccl in a VA'l- cledit to their tuembers ol approximately

Kshs. 4 billion. The witlrholding VA-l' of 6% is rery high as conlpared to the base rate of 80/o

VAT rate on petroleum products. As a rcsult. the VA'l' creclit cannot be reduced ancl will keep

growing as the industry inpLrt will always exceed the outprrt by far.

The industr.y being highly capital intensive has suft'erecl lt'om severe cash crunch as a result of a

rnajority of its capital being held up in VA-l' creclit fl'onr tlie govet'nment. l-he law as presently

written has 1o rnechanism fbr refund of Withholding VA-l'. This has slowed down thc growth ol

the industry and impacted the growtlr olthe cotrntly's ccollollly negatively.

Proposal

As a result ol the challenges faced by mernbers of PIEA, Parliament should create a mechanism

in law to addrcss the issue of the VAT crcdits. Thcy supported the antendrnent to section I 7(5) of

the VAT Act.2013 as contained in the Statute l-aw (MiscellaneoLls amendrnent) Bill,20l9 to

allow taxpayers to claim refunds arising fionl withlield VA f .

DELIBERATIONS

On how they had alrived at l%, Ms. Manyala explainecl tl.rat they did not want to be excluded

from withholding VA1'but 6% is very high and thcretbre l% is the best rate fbr thern. In

addition, the VAT for the oil industry is 80% thus WI'l VAT of 6oh is quite high. The profit

margins are very low and the business is very cash inteusive.

MIN.NO.NA/F&NP/20I9lOO4: MEETING TO DELIBEITATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL,20I9 WITH GC RETAIL LIMITED

The representative of the company submitted that:-

Withholding VAT Refunds

Back round

GC Retail Limited undertook the construction of the Garden City Mall at a cost of approximately

Kshs. 4 billion and at present, the companying is carryirtg a sigr.rificant Input VAT credit of

approximately Kshs. 400 million in its VAT Retums. Noting that the Mall is offering

commercial lental space, GC Retail charges VAT on the rent supply, which VAT is offset

against the Input VAT credit over time.
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Apoointrnent of VAT Withholdirrs Asents

'lhe Finalce Act,20l6 introduced the provision tbL the appointment of VAT withholding agents

via an arnendment to the Tax Procec[rres Act, 20 l 5 through section 42A. The Commissioner has

so far appointed forty five (45) of the tenants at the rnall as withholding VAT agents.

The Finance Act,2017 subsequently amended section 42A of the Tax Procedures Act,2015 by

introducing a pew subsection (4A) which states that "The Commissioner may al any lime exempl

any supplier./rom the provisions o.f'this section i/ such a supplier has sufficiently demonstrated

that due to the nature of his busine"'s cmd due to the application of this section, he is going to be

in a continuous credit positionfor a period of not less than twentyfour (24) month."

In this regard, the forty five (45) tetlants do not pay to CC Retail all the VAT charged due to

their appointed withholding agent obligation. As such, the output VAT collected by GC Retail is

less than its ctaimable position (lnput VAT). This perpetual credit position arising from high

inpLlt taxes owing to the withheld VAT has subsisted fbr a period exceeding twenty four (24)

mo nths.

They are unable to seek a refirnd of the excess ir.rput tax as the excess credit does not arise from

zero ratecl supplies which is currently the only qualification for the application for reftrnd of

excess input tax as provided under section 17(5) of the VAT Act No. 35 of 2013. They anticipate

that more ol their tenants will be appointed as withholding VAT agents and as such the VAT

credit offset previously anticipated will take much longer to nraterialise. This has had a direct

adverse impact on their business and cash llows.

KRA issued "Guidelines to Taxpayers on Exen-rption from Withholding VAT" on l4th

December,20l7. GC Retail made an application for exemption in accordance with the guidelines

and they are pursuing the same with KRA.

Proposed Amendment

The proposed amendment in tl.re Statute Law (Miscellaneous Amendment) Bill, 2019 on Section

l7(5) of the Value Added l-ax Act, 2013 will enable taxpayers on whom withholding VAT has
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had a negative cashflow in.rpact like GC Iletail. seck a refund fol the VAT that is withheld by

appointed agents fiom the Con-rmissioller for VAT.

Conclusion

They supported the proposed amendnterrt as it will ltave a dilect impact otl their illvestrnellt

MIN.NO.NA/F&NP/20I9lOO5: MEETING'IO DELIBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 20I9 WITH INDEPBNDENT POWER

PRODUCERS
Representatives of the IPPs subnlitted that:-

Amendment of section l7(5) of thc Value Added Trtx Act, 2013

Background

Kenya Power Company Limited (KPLC), the only customer of the Independent Power producers

(lPPs) is a withholcling VAT agent appointed by KRA. Therefore, KPLC is under obligatiorr to

withhold VAT of 670 tiom payment made to various suppliers including sr-rppliers of electrical

power

Challen es

Withholding 6o/o of the VAT payablc to IPPs. specifically those using fossil lirels like diesel.

results in the accumulation of significant VAT refunds in the books of these companies. This is

because a significant component ol the total arnount payable by KPLC for supply of electricity

cor1stitutes fuel cost reimbursements (up to 65%o during peak capacity - with the balance

represented by energy and capacity charges). IPPs incur l6% input VAT on heavy luel oils and

8% VAT on automotive gas oit which is subsequently reimbursed by KPLC at a cost.

Resultantly, rhe output VAT payable to KRA each month tends to be less than the 6% that KPLC

currenrly withholds directly. This locks up tl.re cash t'low of the IPPs with no prospect of getting a

refund as they are not making zero-rated supplies.

Most of the thermal powered (especially diesel) IPPs are already in a VAT refundable position as

at April 2019. Despite the fact that since the re-introduction of the withholding VAT itt January

2015, they have been operating at a very low capacity factor (in many cases mir.rin.run.r) and thus
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very low input VAf due to n.ir.rin.ral fuel purchases. This position will quickly escalate should

there be an increase in operational capacity plunging the entities into impossible negative cash

flow positions.

Moreover, the withheld VAT has rcsulted in accumulated irrecoverable VAT for IPPs which

keeps building up and which cannot be refunded due to lack of enabling withholding VAT

refund provisions under the Act.

Accordingly, the lPPs have no cl.roice bLrt to pass this cost to KPLC thror,rgl-r a tariff adjustment in

accordance with the Power Purchase Agleements which will eventually be passed to the final

consumer. This is contrary to the govemment's aim of reducing the cost of power in order to

increase competitiveness in the Kenyan economy.

Recommendation

Due to the challenges highlighted above, they proposed that Parliament should create a

rnechanism in law to address the problems associated with accumulation of the VAT credit by

IPPs. To this end, they supported the provision that the excess arising out of tax withheld by

appointed tax withholding agents may be applied against any tax payable under this act.

'Ihey supported the amendment of section 17(5) of the VAT Act,2013 as contained in the Bill

and proposed that it should be enacted as is.

DELIBERATIONS

l. On why the WH VAT should be scrapped, they stated that KRA systems are now

automated and hence all taxpayers can be netted.

2. On the impact of the amendment to the tax l'evenue, the meeting was informed that the

amendment does not impact tax revenue in any rvay because it is an administrative

fiurction of KRA and not a way to collect tax revenue.

MIN.NO.NA/F&NP/2019/006: MEETING TO DELIBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2OI9 WITH AGROCHEMICALS
ASSOCIATION OF KENYA
Representatives of the Association stated that:-
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The introduction of l6% VA'l'on agricultural pest contlol proclttcts lias restrlted to the increase in

cost of such products which has led to food insecurity/increased consutnel prices, itlcrease it.t

cost of production for farrrrers, influx of counterfeit and illegal pesticides from neighboring

countries, loss of competitiveness irT the global horticultural rrat'ket, r'educed employlrent,

reduced tax reventte and negative ilupact ou the Big lrotrr Agencla.

In view of the above. they proposed that z-ero rating of agriculttrral pest control products be re-

instated in Part A of the Second Schedule oltl.re Value Addecl 'lax Act.2013 as this will enable

the inclustry to survive agaiust external con.rpetition and assist Kettya to achieve the objectives of

the Big For.rr Agenda.

DELIBERATIONS

On what the Association is doing with regards to poor quality of pest control products in the

cogntry, the meeting was informed that it is the duty of the Pest Control Products Boald to check

the quality of the products in the cottt'ltry and uot the Association's.

MIN.NO.NA/F&NP/20I9lOO7: MEETING TO DELIBEIIATE ONTHE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2OI9 WITH THE PARLIAMENTARY
SERVICE COMMISSION

PSC, led by the Chairperson of tl.re Finance Comrnittce of the Conrrnission, Hon. Adan Keynan,

MP submitted that:-

Article 93 of the Constitution of Kenya,20 l0 establishes the Palliament of Kenya which consists

of thc National Assernbly and the Senate. Article 94 of the Constitutiou then vests legislative

making authority in Parliarrent. Article 95 of the Constitution then sets out the role of the

National Assernbly which includes representing the people in the constituencies, Iegislation,

budget making, exercising oversight over State Organs and approving declarations of war and

extensions ol states of emergencl,. Article 96 of the Constitutior.r provides for the role of the

Selate which includes representing the counties, participating ir.r the law making function of

Parlianrent, determinipg the allocatior.r of national revenue among the counties and participating

in the oversight of State Officers.

Article 127 of the Constitution establishes a single Parliantentary Service Comnrission tbr the

Parliamentary Service that is responsible tbr the provision of such services and facilities to
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ensure the efficient and effective functioning of I)arliament. 'l'he Parliamentary Service

Cornmission is con.rprised olthe lollowing:

(a) The Speakel of the National Assernbly as chairperson;

(b) Seven members appointed by Parliament fronr among its members of whom-

(i) Four shall be nominated equally from both Houses by the party or coalition of

parties fornring the national government, of whont at least two shall be

women, and

(ii) Three nominated by the parties not folming the national government, at least one

of whom shall be nominated from each House and at least one of whom shall

be a woman; and

(c) One man and one woman appointed by Parliament from arnong persons who are

experienced in public affairs, bttt are not members of Parliament.

(d) The vice-chairperson is elected from among the above seven (7) Members of

Parliament.

(e) The Clerk of the Ser.rate is tl.re Secretary to the Commission.

It is important to recall that prior to the year 2000 there was no Parliamentary Service

Commission and Parliament relied on the Of flce of the President to provide it with services and

facilities. This was an unfortunate situation which led to Parliarnent not being properly facilitated

to perform its constitutional duties and firrther infringed on the principle of separation of powers'

The Parliamentary Service Con.rmission was established by an amendment to section 45 of the

former Constitution of Kenya in the year 1999 and operationalized by the enactment of the

Parliamentary Service Act in 2000. The Con.rmission has been re-established by Article 127 of

the Constitution of Kenya,2010.

The Parliamentary Service is organized into the following-

(a) The National Assembly Service which is responsible for the provision of services and

facilities to the National Assembly;

(b) The Senate Service which is responsible for the provision of services and facilities to

the Senate;

(c) The Parliamentary Joint Services which is responsible for the provision of services

and facilities to both Houses of Parliament that are cross-cutting in nature and whose

duplication in each House would not be prudent use ofresources;
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(d) The Centre for Palliantentary Studies and Training which is a semi-autonomotls

institution responsible tbr the provision of training services to Members and stalT of

Parliamertt and the Cottnty Asselnblies.

Followilg the promulgation of the new Constitution, tlie Clelk of the National Assernbly

continued as the Accountiug Of ficer lor the Pat'liatuetrtary Se rvice Cornnrission until the

appointment ol a Clerk to the Senate/Secretary ol the Parlianrelttary Service Commission as the

Commission's sole Accounting Otficer in .lLrly 201 3.

As the realities and challenges ol rnanaging a bi-canreral Parliatnent becatrre apparent, the

Parliamentary Service Commission became concerned that the activities of the National

Assembly required tl,e approval, and were accounted fbr, by the Clerk of the Senate despite the

fact that the National Assenrbly had its own Clerk appointed under Article 128 o[ the

Constitutiol. The Commission therefbre considers that the nlost appropriate mauner ol handling

the issue is to have the law provide that the Cabinet Secrctary in the National Treasury shall

designate as an accounting officer such other olficer in the parliamentary service as the

Comrnission may resolve.

The National Assembly in 2014 arnended section 2(l) of thc Ptrblic Finarrce Managemeut Act to

have two Accounting Officers with the Clelk of thc National Assenrbly being the additional

Accounting Officer.

The Commission has taken tl.re considered view that to enhance service delivery it would be

more appropriate that those services provided jointly and cqually to the Ilouses be utrder the

accounting superintendence of an Accounting Offlcer or Accounting Officers as the

Parliamentary Service Commission may deem necessary.

It is important to note that section 2(lXc) of the Public Finance Management Act provides that

the accounting officer in the case of the Judiciary is the Chief Registrar of the Judiciary, The

Judicial Service Cornmission therefbre informs the Cabinet Secretary in the National Treasury

who is the holder of the office of Chief Registrar ol the .ludiciary fbr purposes ol formal

appointment of the accottnting officer tbr the Judiciary.

11 respect ofthe national government, the Cabinet Secretary in the National Treasury designates

in writing accounting officers for the various national governrnent entities and ensures that there

is an accounting officer in each national governnlellt erltity.

The Commission is convinced that the proposed amendment to section 2(l) olthe Public Finance

Management Act shalt enhance service delivery as well as accountability and lesponsibility in

the administration of Parliament.
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The Pailiamentary Service commissior.r suppolted the proposed amendment

DELIBERATIONS

I. On whom the Psc accounts to, thc nreeting was infbrmed that PSC just like other

Commissions is accountable to Kenyans through Parliament. PSC is accountable to all

committees of Parliament depending o11 the matter r.rnder interrogation.

2. On why a specific officer could not be assigned the role of accounting officer, the

nieeting was informed that the position will be assigned on need basis and thus different

officers will be assigned as accountit.tg ofucers clepending on the matter'

3. The meeting was also informed that the essence of the amendment is to create ownership

of services in Parliament hence enhancing accountability'

MIN.NO.NA/F&NP/20I9/OO8: MEETING'TO DELIBBIIATE ON THE STATUTE LAW

(MISCELLANEOUS AMENDMENTS) BILL, 2OI9 WITH

PRICEWATERHOUSECOOPERS LIMITET)

Represer.rtatives of PWC submitted that:-

Refund of VAT credits arising from Withholdins VAT

They supported the arnendment to section l7(5) to the VA'I'Act,2013 to introduce paragraphs

(c) and (d). Once the proposecl amendments are passecl, registered persons will have an

opportunity to eitl.rer apply for a refund of vAT credits as a result of wH VAT or utilize it to

offset any tax payable. The proposed amendment is a welcome move and it is expected to

address casl.r flow challenges experienced by taxpayers following the introduction of WH VAT'

Ref'und of VAT credits under special circumstatrces

Section 17 of the VAT Act,2013 provides for VAT refunds to registered persons who are in a

VAT credit position as a result of making zero rated supplies. However, there are other special

circumstances in which registered persons accumulate VAT credits and are not entitled to VAT

refunds under the current VAT legislation. As a result of the restrictive VAT refund regime,

businesses have encountered cash flow challenges. Below are some of the scenarios that can

result in huge VAT credits and their proposed amendment to the VAT Act, 2013:-

VAT credit on liquidation of an entity - some businesses have significantly high VAT credits

in their VAT returns at the time of closing the operations or liquidation. Currently, there are no
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guidelines ou the treatrnent of such VA'f credits ancl fionr a strict interpretatiorr of the VA'l'Act.

such entities would not be entitled to a refund ol'the cxcess input VAT credit owing to the fhct

that the credits did not arise from rnaking zero rated strltplies.

Changes in market strategy - external erlvironmelltal factors such as competition in the market

nray lbrce businesses to make changes to their strategy and operations e.g. where a bttsiness

changes its ntodel by expanding its market outside Kcnya in a bicl to grow and gellerate lbreign

exchange. The expansion ofa business'export nrarket inrpacts the generation oloutput VAT as

export sales al'e zero lated. Fol businesses that lrave accunrulatecl VAT cledits that would ideally

have been off-set against future output VAT, a change to z-ero rated sales translates to inability to

utilize or apply for a refund of the historical VAT credit.

Capital investment - businesses acclue significant VAT credits as a result ol rna.jor capital

investments wl.rich can only be offset against futurc output VA'l'. In some iustattces, the VA'[' on

capital investments may take up to five years to be hrlly utilized. In such cases, the busitresses

may end up with cash flow constraints since they are not entitled to refunds. Where a business

under this situation is unable to geuel'ate sufficient output tax to olfset the inbuilt input tax, either

due to the operating model or other business circumstauces. the VAT credit in the company's

VAT returns will not be offset in the fbreseeable future and the impact would genelally be on the

company's cash flow and ability to continue as a going concern.

Proposed Anrendment

In the light of the above in.rpact of cumulative VAT credits. they proposed that section l7(5) of

the VAT Act,2013 be amended by inserting the following paragraph, "(e) the Commissioner is

satisfied lhat such exce.ts tax arises .from special circumstances of the registered person's

business and the regislered person has sfficiently dentonslraled that due to such circumstances,

the excess input tax u,ill nol be recovered ct.s oulput VAT./br a period of not less than 12

months " .

Justification

The amendment will address the cash flow challenges by businesses who have significantly high

VAT credits without sufficient output VA'I' to offset the credit due to variotts factols soure of
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which have been enumerated above. As a result of improved cash flows, such taxpayers will be

able to undertake more investnrents which will spur the economic growth. This is in addition to

making Kenya an attractive investntent destination lbr companies undertaking significant capital

lnvestnlellts

MIN.NO.NA/F&NP/2019/009: MEBTING TO DELIBERATE ON THE STATUTE LAW

(MISCELLANEOUS AMENDMENTS) BILL,20I9 WITH COULSON HARNEY LLP

Representatives of the Company submitted tlrat:-

The VAT Act,20l3 only permits refunds where there is excess input tax as a result of making

zero rated supplies; refund for tax paid in error; or on bad debts subject to certain conditions.

The arnendment proposes two things:-

a) To provide that one can utilize Withholding VAT (WHVAT) credits against any

VAT payable in the Act and;

b) To provide that WHVAT credits can be part of a refund claim to the

Commissioner in VAT refund application.

WHVAT is VAT withheld by a recipient of'taxable supplies who is appointed by the KRA to

dedtrct VAT and remit the same to KRA against a supplier. The WHVAT rate is 6Yo. The VAT

withholding agent is expected to remit the WHVAT (6%) lo the KRA and remit the balance

( I 0%) to the supplier of taxable supplies.

From a legislative perspective, it is not clear how a registered person could utilize the VAT

credits arising from WHVAT. They noted that in the practice, suppliers utilize the VAT credit

arising from the WHVAT against VAT payable wheu accounting for VAT.

Likewise, registered persons who make both standard rated supplies and zero-rated supplies and

are perpetually in a VAT credit position, ordinarily include the WHVAT element in a VAT

refund claim to the Commissioner.

The proposed amendment therefore attempts to bring clarity to what was poor law. It remains to

be seen if the amendment will acl.rieve this.
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The Microfinance Act, 2006 (No. 19 of 2006)

Sharia conpliant microfinance institutions will be able to engage in wholesale and retail trade ir.r

line with the Sharia law restrictions against interests (Riba). This amendment follows the

amendments to the SACCO Societies Act, 2008 (No. 14 of 2008) by the Finance Act, 2017

providing that the CS in consultation with SASRA shall create regulations for the licensing and

supervision of Sharia compliant SACCO societies. These arlendments may be first stepping

stones towards the establishment of suitable regulatoly framework for Sharia compliant fjnance

rnstltutlons

The Public Finance Management Act,2012 (No. 18 of 2012)

Empowers the PSC to designate accounting officers in the parliamentary service in addition to

the two clerks of the Houses of Parliamerrt. This amendtnent seeks to actualize the resolution

already made by PSC on l4th February, 2019.

MIN.NO.NA/F&NP/2019/010: ADJOURNMENT/ NEXT MEETING

The meeting was adjourned at l.20pm. The next meeting will be held at 2.15 pm that day

HON. JOSEPH K. LIMO, MP

(cHAIRPERSON)

DATE %/tsSIGNED
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l.OINTRODUCTION
'Ite Departmental Cornnrittee on Financc and National Planr-ring through their letter Ref:NA/DCS/F&NP/zotg/o|13 date(l lTth April, requcsting I(ltA to .subn.rit a comprehensive
analysis and commct]ts on the amendment of thc Statute Law (Miscellaneous Amen<lment)
Bill, zorg in regar.cls to thc Value Arldect Tax Act, 2cltll (No. 3S of zor 3).

::3^.rqT,"y=r.,Sf-1.$oFcoMMErvrsoNf ir-iiStActrrEr.Aw(rHE
MIscEdLTtitEOusaryrrNoMENi)BrLL;,2o19.,,

We have reviewed thc bill and below are our commcnts:

Proposed Amenclments to Value Addcd I'ax Act, zor3 (No, 35 of zo13)
S/No Recommcndation Rationale/.Iu sti fi ca tio n

Delcte plol;osed
paragraph (c)

The purpose of withholding VAT is toSection r7(5)
of the VAf
Act - It is
proposed that
a new
paragraph (c)
be inserted in
the proviso as
follows-

"(c) the
Commissioner
is satisfied
that such
cxces.s arises
from tax
withheld by
appointed tax
withholding
agents;"

enhance tax cornpliance by ensuring that
suppliels ol goods and services to
withholding VAT agents who include the
government pay thc VAT due on those
supplies. It was introduced as measure of
curbing the challenge of per.sons supplying
taxable supplics especially to government
entities but not accounting for the VAT
charged. When VAT is withhcld, KRr\ then
has information that a taxable supply has
been made and is thcrcfore able to-ensure
that the sulrplier fully accounts for the
taxes.

The withholding VA1' of 6%n of the taxable
value, as provicled under Sectiorr 42L of
the T:rx Procedures Act, is less than the
VAT ratc of t6,% as it takes into account the
input VAT that is clccluctible from output
VAT and is thcrefore not intended to result
in cxcess credit that woulcl lead to refund
claims.

I{owever, the r.e are uniclue cascs where clue
to the nature of the activitics of certain
taxpayers, the application of withholding
VAT could rcsult in excess crerlits. To
address this, the law was amended vide the
Finance Act, 2ot7 by introducing Section
42A (41.) of the Tax procedures Act
which providcs that the Commissioner nray
exempt, from withholding VAT,
taxpayers/suppliers who demonstrate that
they are in a continuous credit position as a
result of the withholding VAT.

KEI.IYA

P. O. Box

Date:.......

Sign:.......
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lThe law therefore already provides an
avenue to address the challenge ofperpetual
credits arising from withholding VAT.
Taxpayers can apply to the Commissioner to
exempt them from withholding VAT where
it gives rise to perpetual credits.

It is therefore our submission that the law
adequately addresses the excess credits that
may arise from withholding VAT and as
such the refund proposal is not necessary
and should be dropped.

2 Insert new
paragraph d
in the proviso

"(d) the
Commissioner
is satisfied
that such
excess arises
from tax
withheld by
appointed tax
withholding
agents may be
applied
against any
tax payable
under this
Act".

Delete proposed
paragraph (d)

Insertion of paragraph'd' should be deleted
as it is not feasible for a taxpayer to be in
both credit and payment position at the
same time. It is therefore contradictory.

L

(

I

(

The above comments are hereby submitted for your consideration and should the committee
require further clarifications, KRA is ready to provide the same,

I

KENYA REVEHI.'E AUTHORITY
Conf lrmed

IOO, NAIROBIP. O. 8ox

Date:.......
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Mr. Michael Sialai
Clerl< of the National Assembly
Parliament of l(enya, Parliament Buildings
P.O Box 47842 - 00100
NAIROBI
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R=eg.Ae'

Dear Sir,
5D to* [rr

RE: SIIBMISSION OF MEMORANDUM ON THII
AMENDMENT) BILL 2019

STATUTE LAW (MISCELLANEOUS

Ilefercnce is macle to the afore-referenced mattcr :rncl our letter dates 1Zth April 2019.

I"ollowing the call for memoranda publishecl in the local newspapers on the Statute
Law (Miscell:rneous Amendment) Bill 2019. The contents of the Bill has implications
to the manulacturing sector and the Association has prcpared its submission for the
Assembly's considcration.

The purpose of this Letter is to therefore submit our Memorandum on the Statute
Law (Miscellaneous Amendment) Bill 2019.

Feedbacl< can bc sent through our physical address and through email at
ceo@l<am.co l<c or call +254721303335/ +254'20 Z3Z4t\17 /B

'l'hanl< you fbr thc continued support

Yours Sincerel v,

,4",
Ph
dr'

, ^rnllVi+lil,
\(/ z s ,ir.r, ?t),! 1ll)iiul_ _ - /i,

ylli agas
ii
Uief Executive

Teh +254 20 232481 7/8; 020 8155531/2,0202166657
Mobile: +254 722 201368, 0706 6i 2384

Chairman: Sachen Gudka, CEO: phyllisWakiagan3 15 Mwanzi Road, Opposite Westgate Shopping Mall

ril: info@kam.co.ke
itel www.kam.co.ke

30225 - 001 00 Nairobi, Kenya

nds, Nairobi
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KAM MEMORANDUM

ON

THE STATUTE LAW (MTSCELLANEOTJS AMENDMENT) BILL 2019

SUBMITTED TO

THE CLERK, NATIONAI ASSEMBLY

BY

PHYLLIS WAKIAGA, THE CHIEF EXECUTIVE, KENYA ASSOCIATION OF
MANUFACTURERS (KAM)

NAIROBI, KENYA
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l.OINTRODUCTION

Kenya Association of Manufacturers (KAMJ is the umbrella body for manufacturing
value add industries in Kenya. Established in 1959, the organization has over the years,
prided itself as the premier business membership organization in policy analysis and
advocacy, with a growing membership, now with over 1000 members in the value add
industries.

2.OBACKGROUND

The current Government has prioritized manufacturing as one of their big four agenda
to be purposed within the five year period. This is in line with the priorities the Country
has set out in its development blue print document vision 2030, to grow manufacturing
sector to 15% ofGDP.

The Bill will affect all industrial sectors across the country and therefore of key
importance to the manufacturers.

3.0 KAM PROPOSAL AND RECOMMENDATIONS

The following are KAM proposals on the Memorandum on the Statute Law
(Miscellaneous Amendment) Bill 2019 for your consideration and adoption:
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L

Clause in Bill

CIause

Schedule
Added
20L3

2-
Value

Act,

KAM Memorandum
The Statute Law (Miscellaneous Amendment) Bill 2019

Section provision to be amended KAM proposal Reasons for Change/f ustifi cation

Manufacturers commend the
Government for initiating the proposal
to allow for refund and off set of
withholding value added rax [VAT).
The proposed amendments are timely
due to the existing challenges that
manufacturers have been faced with in
the absence of the proposed
amendments. The challenges include;

r The lack of legal provisions and
basis to provide for refund or
offsetting excess credit arising from
Withholding VAT.

. lncreased accumu]ated backlog of
payments owed to manufacturers
by the Government arising from
such credit situations. This has
caused constrained cash flows
required in the economy.

Ho'wever, the proposed amendment
requires to be further amended to

Section 17 (5) ofthe Value
Added Act,201.3 provides as
follows;

Where the amount of input tax that
may be deducted by a registered
person under subsection (1)in
respect of a tax period exceeds the
amount of output tax due for the
period, the amount of the excess
shall be carried forward as input
tax deductible in the next tax
period:

Provided that any such excess shail b)
be paid to the registered person by
the Commissioner where-

[aJ the Commissioner is satisfied
that such excess arises from
making zero rated supplies;
and
(b) the registered person lodges
the claim for the refund of the
excess tax within lwelve months

1) Delete the proviso to Section
17 [5) and insert the following
new paragraph;

Provided that any such excess shall
be paid to the registered person by
th e Co mmissio n e r where-

a) the Commissioner is satisfied
that such excess arises from
making zero rated supplies; or

the Commissioner is satisfied
that such excess arises from tax
withheld by appointed tax
w ith holding ag ents; a n d

c) the registered person lodges the
claim for the refund of the
excess tax within twelve months

from the date the tax becomes
due ond payable;

Insert the word
"or" at the end
of paragraph
(b).

Insert the
following new
paragraphs
immediately
after paragraph
(b) in the
provision;
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L

from the date the tax becomes due
and payable. d) the Commissioner is satisfied

that such excesses arising out of
tax withheld by appointed tax
withholding agents may be
applied as provided for under
Section 47 (4) of the Tax
Procedures AcL"

2) Introduce a new Section 68.4

"that any registered person who at
the date of commencement of section
17 (5) (b) and (d) has a credit arising

from withholding VAT may within L2
months make an application for a
refund or offset, nohuithstanding the
72 month limitation provided uncier
section 17 (5) (c)."

ensure it is effective in addressing the
existing challenges stated.

The Association proposes the following
amendments to be made

. The numbering sequence of the
paragraphs under Section 17 (S)
of the VAT Act;

- Retain paragraph "a" as it is in the
Act and add the proposed word
"or";

- Insert the new proposed
paragraph "c" to be paragraph ,.b,,

and adding the words "and";
- Insert the original paragraph ,,b,,

under Section 17 (5) of rhe VAT
Act to be paragraph "c"

- Retain the proposed amenciment
as paragraph "d".

This will ensure sequence coherence of
the provisions.
. Reference to the Tax

Procedures AcU
- Under the new proposed

paragraph L7 (S) [d), reference
has been made to the VAT Act.
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a

The provision on Withholding
VAT are under the Tax Procedures
Act, specifically Section 47 (4).
Reference to the VAT Act will be
erroneous and should be rectified.
The treatment of existing
outstanding credit excesses;
Introduce retrospective
provisions to address existing
outstanding credit. This is
proposed to be through
introducing a new section 684
that has taken into account:

ti) The relevant Section that
the retrospective
provisions 'will 

apply to
under the value added tax
ie. Proposed Section 17 (5)
(c). This will ensure there
is no ambiguity on its
scope.

(ii) The limitation of the time
period to make claims of
the outstanding credit
excess, by amending
Section 68A to include a

fwelve months period.
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2 Clause 2 -
Schedule

Section 32 (3)

The Alcoholic
Drinks Act No. 4
of 2010

Section 32 (3) of the Alcoholic Delete the word "package"

DrinksActNo.4of20l0: appearing at the end of section
32(3J and substitute thereof with

The statement and health warning the word "label".
referred to in subsection [2J shall

comprise not less than 30%o of the I The Clause will read as follows:
total surface area ofthe package

'Section 32 13) The statement and
health warning referred to in
subsection (2) shall comprise not
less than 30%o of-the total surfice
area of the label.'

This provision requires the statement
and health warning to comprise not
less than 300/o ofthe total surface area

ofthe package. This is onerous on the
manufacturers of alcoholic beverages

for the following reasons: -

a) The provisions require an

investment on labels which usually
does not cover the total surface

. area of the pqckage. This will
require an investment on

specialised machinery and

applicators to enable compliance
with the provisions requiring that
the statement and health warning
comprising not less than 3070 of
the total surface area of the
package.

b) There will be increased costs in
respect of returnable packaging

which require cleaning and

removing of labels prior to

subsequent use. The cost of
cleaning the returnable packaging

will increase due to the coverage of
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rc)

The amendment
necessary to
alcoholic drinks
reasons: -

the total surface area of the '

package.

There is also a concern on the .

disposal of the labels covering the ;

total surface area of the packaging. i

The current efforts by the
government in environmental
conservation will be thwarted if the
labels are disposed of in an,
irregular manner. i

1l

iz)

of the Section is

manufacturer5 of
for the following

Manufacturing is a key pillar for the
Big 4 agenda with the government
setting out to incentivise and ease

the cost of investment for
manufacturers in the country. The

provision has a countervailing
effect in that it increases the costs

of goods produced as it has a

capital invesfment componenL
The increased costs of goods

produced will be passed on to the
ultimate consumer and thus affect
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the affordability of alcoholic drinks.
In turn, some consumers will opt
for illicit and counterfeit alcoholic
drinks which tend to be cheaper.
This impacts on health of the
consumers as there is no quality
assurance in respect of illicit and
counlerfeit goods. Ultimately, this
will also impact a key government
initiative of addressing issues with
respect to illicit and counterfeit
goods.
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ln response to your advertisement in the tocal newspapers Iinterested members of the pubtic to submit any represerstatute (miscetlaneous amendment) Bill, 2019, Agrochemicats(AAK) wishes to make this submission requesting that zero racontrol products be re-instated in Part A of the Second ScheduteAct 2013

1. BACKGROUND.

Estabtished in 1958, 
T_l ,O 

an umbretta organization of 2p1technotogies for agricutturat production il**;" The associationmain objective of product stewardship wtrictr lnciuOes training farnof the pest control technotogies unO prot..tion'oi ,nu environment,that atl suppliers fortow the iode of.onor.t'ir,ut'"nsures self-regutiis in this capacity that AAK has been ."r*;; by the negativrtaxation of the Agrochemical industry in X"nV* ln particutar, A6freguent changes of the VAT rate on'agricutt,lo*t p"rt control pro
I:::r r:"rtrl^C. from the imptementario-n of ff,e Value Added Tr

l





on government to develop competitive strategies that increase in.
(foreign and local investment) so as to increase the vatue of pror
addition industries. From this entarged .,cake,,, sha[ the govern
revenues arising from the muttiptier effects.

We know that the technocrats argue that the introduction of 16% V
increase the cost of manufacturing agricutturat pest controt produ
setf-crediting system. However, it shoutd be understood that the fr
to the farmers who cannot benefit from the VAT system because u
produce are VAT exempted. Ul.timatety, the tax is passed to the
through increased prices of farm produce.

The effect of high prices of pest control products have been mani
areas:

_ i. Food insecurity/increased consumer prices:
Farmers of maize, potato, rice and [oca[ vegetabtes rety on pes
Losses that resutt from inadequate pest control as a conseql
pesticides have risen from the current 30-40% to upwards of 7C
farmers. Such losses are unacceptabte for farmers who are barety t
a situation has culminated in shortages and increased consumer





l

I

_iv. Competitlveness in the Global Hortlcultural market:
Kenya has in the recent past lost 13% of the fresh produce morl
such as Ethiopia, Rwanda and some South Ameiican iountries. This
among _other things, increasing production costs. A targer marke
retinquished since more companies are l.ikety to divEst from
conducive atternative capitat bases. This shrinkige sha[ affect Fort
emptoyment and retated support services. A corresponding shrinkt
2(N Billion horticulture sector, woutd mean that ihe goGrnm.n
annually from fresh produce exports.

A case in point; New sanitary and phytosanitary measures institutr
!1 1e-elover 30 companies and their nrrurou, smatt scate outjr
due.to the pest free zones required for Fatse codl,ing Moth mani.
pesticide cost woutd further make the market inaccissibte for eplayers and outcompete Kenya from this tucratlve market segment.

v. Reduced employment
Employment in the agricul.tural and rural economy has been advr
yietds which reduces the income to the farmer. Reduced income de

(





4. Conclusion
AAX requests the Nationat Treasury and the Departmentat Committ
and Trade to adopt this proposat so that the industry can s
competition and assist Kenya to achieve the objectives of Big 4
enjoy high quality tife.

r ax AcI zu't J

Eric unguyi.
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Chief Officer
Agrochemlcals ation of Kenya

cc: Patrick Amuyunzu - Chairman AAK
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THE STATUTE LAw (MlscnllaNEous AMENDMENT) Brlr-, 201

Thank you for your letter dated April 17, 2019, inviting commenti
(Miscellaneous Amendment) Bill, 2019 (the Bill). We note rhat th
amendments to various Acts of parliament, including the Microfir
under the purview of the Central Bank of Kenya (CBK).

CBK supports the expansion of Sharia-Compliant finance and finz
including Sharia-Compliant microfinance banking, as a channel fc
a matter of fact, consistent with the Govemment,s vision of the fir
been working over the last year to finalise a draft legal and regulal
Sharia Compliant banking and microfinance banking. In this r-egar
ftemendously from experiences of other jurisdictions and interacte
intemational standard setter, the Islamic Financial Services Board.

On the specific proposal in the Bill, we have the following observz

l. The proposed amendment is inadeorrate. fnr nr,"r".rooo nf eho.i.





Sincerely,

?nL,,u-
Dr. Patrick Nj

cc Mr. Henry Rotich, EGH
Cabinet Secretary/The National Treasury
Ne,lnonl

Hon. Justice Paul Kariuki
Attorney General
Sheria House, Harambee Avenue
NAIRoBI

Mr. Kennedy Ogeto
Solicitor General/Sheria House
Narnonr
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Our I{ef: ICP AKO/26120 t9

26'h April2019

Mr. Michael R. Sialai, EBS
Clerk of the National Assembly
Clerks'Chambers
National Assembly
Parliament Buildings
P.O Box 41842-0O1OO
N IROBI

Dear Mr. Sialai,
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The Institute of certified Public Accountants of Kenya (ICpAK) is a statutory body of accountantswith the mandate to develop and regulate accountancy profession in Kenya, The Institute is furthermandated under sec 8 of the Accountants' Act of 2008 to advise the cabinet secretary for Financeon matters relating to governance and accountability in all sectors of the economy.

Your letter dated rTth April 2019, Ref: NA/DCS rr-&Np/zorg/033 refers.

The Institute of certified Public Accountants of Kenya (ICpAK) has reviewed the Statute Law(Miscellaneous Amendment) Bill, 201 9 and developed a position paper detailing its proposals foryour consideration. Attached herein, please find a copy of the Institute,s submission.

0RE: ICPAK SUBMISSION ON THE STATUTE LAW C.AMENDMENTS) BILL.2019

In case of need for clarification, please do not hesitate to contact the undersi gned onceo@jcpak com or CPA Fredrick Riaga on fredrick.ri apa(d.i coak com

We look forward to your response and appearance before the Committee if accorded anopportunity.

Yours (.rr^cu
\w?

CPA Edwin Makori
CHIEF EXECUTIVE OFT'ICER

(

lnslilute of Certilisd Public Accountants of Kenya
CPA Csntr€, 1oth Floor, Buaraka, Thika Road
PO. Box 59963 - 00200
Nairobi Kenya

Tel: +254 (020) 2304226,2304227
Cell: +254 727 531006 I 733 856262

+254 721 469796 / 721 469169

Web: www.icpak.com
Drop ln box no. 164

Revlon Prolesslonal Plaza
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ICPAK Submissions: The Statute Law [Miscellaneous Amendment] Bill, 2019

The Pub.lic Finance Management Act,ZOlz

The amendment to Sec 2(1) iii reading

(iii) such other officer in the parliamentary service in respect of any other
office in the parliamentary service as the Cabinet Secretary shall, upon
resolution by the Commission, designate, within fourteen davs of the
resolution".

Accounting Officers are bestowed with significant responsibility for
management of public assets and liabilities. The proviso inserted is vague
and ambiguous with no rationale nor justification for additional
accounting officers apart from the unspecified resolution by the
Commission. Besides, appointing unspecified personnel at the discretion
of the Commission may abrogate the powers of the accounting officer and
sets a precedent that other entities may wish to follow. Having one person
in whom the buck stops at, ensures that the person is ultimately
responsible for every aspect ofthe broadcast.

Delete the amendment and retain
the current definition

For clarity in responsibility.
order and accountabilitv in the
management of pLrblic

finances.

1 New Proposals to amend section 187(1)

We propose an additional amendment to include the Institute as a
member of the Intergovernmental Budget and Economic Council.

Since the main pulpose of the Council is to provide consultation on
matters relating to budgeting, the economy and financial
management it makes sense to incorporate the Institute by virtue of
its expertise and mandate on public finance and accountability as
stipulated by the Accountants Act 2008.

Amend 187(1) by inserting a
new paragraph after (h)

(i) The Institute of Certified
Public Accountants of
Kenya

The Institute by virtue of irs
expertise and mandate on
public finance and
accountability as stipulared
by the Accountants Act
2008 will add value to tl.re

Intergovernmental Br-rdget
and Economic Council.

ICPAK SUBMISSIONS THE STATUTE LAW [MTSCELLANEOUS AMENDMENT] BtLL, 2019





ICPAK Submissions: The Statute Law [Miscellaneous Amendment| Bitt, 20lg

The Kenya Law Reform Commission Actr 2013 (Irlo. 19 of 20.13)

The bill deletes Section 8( 1)(c) and substitutes therefor the fottowing
new paragraphs-

"(c) one member, being an Advocate of the High Court of Kenya,
nominated by the Law Society of Kenya and appointed by the Attorney-
General;

(ca) one member, being an officer in the Office of the Attorney-General,
appointed by the Attorney-General."

This Provision ring fences governance of the Commission to the legat
profession leaving out other professionals. This process may not yield
requisite mix of professionals especially if other professional bodies are

not involved.

Amend Section 8(1)(c) to be more
specific on the professions and

expertise to the Commission to read

as follows,

"c) "three other persons

nominated by Law Socielv of
Kenya (LSK), lnstitute of
Certified Public Accountants of
Kenya (ICPAK) and the other an

officer in the Office of the
Attorney General one of whom
shall be a woman, appointed by
the Attomey General"

This will ensure appropriate
skills mix by bringing on'
board both legal and frnancial
aspects in tlte general
governance of the

Comm ission.

Section 17 (5) - Credit for input tax against output tax

Section 17 (5) to be amended by inserting paragraph (d) in the proviso -

(d) the Commissioner is satisfied that such excess arising out of tax
withheld by appointed tax withholding agents may be applied against any

tax payable under this Act

The proposed paragraph is not practical as a business cannot have both
VAT recoverable and payable at the same time. Further, the
appropriation of tax refunds is already provided under Section 47 $) of
the Tax Procedures Act-

We propose the following under

section 17 (5)

delete the word "and" at the
end of paragraph (a) - so that
the refund is not tied to the

zero-rated supplies only.

Paragraph (d) ......delete the
words ".... under this Act".... -

and replace with the words
"....as defined under the Tax
Procedure Act.

To avoid inconsistency

may be bror-rght by

amendment-

that
the

2

Value Added Tax (VAT)

ICPAK SUBMISSIONS THE STATUTE LAW [MTSCELLANEOUS AMENDMENT] BtLL, 2019





d. The Com,panies Act,2015 (No. 17 of 2015)

ICPAK Submissions: The Statute Law [Mscellaneous Amendment] Bilt, 20tg

The Bill inserts a new section on Beneficial Ownership. This is a
progressive proposal. However, we note the following concerns

The terms "owns" and "controls" need to be properly defined.

Section 93(l) of the Company's Act now refers to the beneficial owners of
the company, not of the shares. However, no one shareholder .owns, the
company, and probably no more than one (if any) shareholder controls the
company. Moreover, the form does not ask how many shares the .beneficial

owner' holds, but asks for a description of the .,Nature of control",
suggesting that it is only those that control a company that have to disclose
who their beneficial owners are.

Equally, the definition fails to address the issue of shares held in trust.
Shares in a company can be held by one individual in trust for another
individual.

Most Anti-Money Laundering
legislations define as follows

"Control" as either ownership of
the rnajority of the voting shares or
control of the composition of the

board of directors or in case of an

individual, whether or not a

person's holding meets the

threshold of more than 25%o of
shares or voting rights.

Consider customizing FATF
definition of a beneficial owner that
reads as follows:

"Beneficial owner refers to the
natural person(s) who ultimately
owns or controls a customer
and/or the natural person on
whose behalf a transaction is

being conducted. It also includes

those persons who exercise

We propose addition of the
following under Beneficial
Ownership

The terms "owns" and "controls,'
need to be properly defined.

Proper definition of
"Beneficial owner.sh ip".
"own" and ''control" u,ill
offer c larit-v and ease

implementation

ICPAK SUBMISSIONS THE STATUTE LAW IMISCELLANEOUS AMENDMENT] BILL, 2019





ICPAK Submissions: The Statute Law [Miscettaneous AmendmentJ Biil, 2019

ultimate effective control over a

Iegal person or anangement.

Reference to "ultimately owns or
controls" and "ultimate eflective
conkol" refer to situations in which
ownership/control is exercised
through a chain of ownership or by
means of control other than direct
contol.

ICPAK SUBMISSIONS THE STATUTE LAW [MTSCELLANEOUS AMENDMENT] BtLL, 2019
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ICPAK Submissions: The Statute Law [Miscellaneous AmendmentJ Bilt, 20t9

The Public Finance Management Act,2012

The amendment to Sec 2( 1) iii reading

(iii) such other officer in the parliamentary service in respect ofany other
office in the parliamentary service as the Cabinet Secretary shall, upon
resolution by the Commission, designate, within fourteen days of the
resolution".

I Accounting Officers are bestowed with significant responsibilitv for
management of public assets and liabilities. The proviso inserted is vague
and ambiguous with no rationale nor justification for additional
accounting officers apart from the unspecified resolution by the
Commission. Besides, appointing unspecified personnel at the discretion
of the Commission may abrogate the powers of the accounting officer and

sets a precedent that other entities may wish to follow. Having one person
in whom the buck stops at, ensures that the person is ultimately
responsible for everv aspect ofthe broadcast.

I New Proposals to amend section 187(1)

We propose an additional amendment to include the Institute as a
member of the Intergovemmental Budget and Economic Council.

Since the main purpose of the Councii is to provide consultation on
matters relating to budgeting, the economy and financial
management it makes sense to incorporate the Institute by virtue of
its expertise and mandate on public hnance and accountability as

stipulated by the Accountants Act 2008.

.r_ 4

Delete the amendment and retain
the current definition

Amend 187(1) by inserting a

new paragraph after (h)

(i) The Institute of Certified
Public Accountants of
Kenya

For clariw in.r'esponsibi Iitv.
order and accor.r ntabilitv in the

managernent of pLrblic

The Institute by vitue of its
expertise and mandate on
public finance and
accountability as stipLrlated
by the Accountants Act
2008 will add value to the
Intergovernmental Br-rd,set
and Economic Council.

cesanfin

ICPAK SUBMISSIONS THE STATUTE LAW [MTSCELLANEOUS AMENDMENT] BtLL, 2019





ICPAK Submissions: The Statute Law [Miscellaneous AmendmentJ Bill, 2019

The Kenya Law R.eform Commission Act,2013 (No. 19 of 2013)

The bill deletes Section 8(1)(c) and substitutes therefor the following
new paragraphs-

"(c) one member, being an Advocate of the High Court of Kenya,
nominated by the Law Society of Kenya and appointed by the Attorney-
General;

(ca) one member, being an officer in the Office of the Attomey-General,
appointed by the Attorney-General."

This Provision ring fences govemance of the Commission to the legal
profession leaving out other professionals. This process may not yield
requisite mix of professionals especially if other professional bodies are

not involved.

Amend Section 8( 1)(c) to be more
specific on the professions and

expeftise to the Commission to read

as follows,

"c) "three other persons

nominated by Law Societv of
Kenya (LSK), Institute of
Certified Public Accountants of
Kenya (ICPAK) and the other an

officer in the Office of the

Attomey General one of whom
shall be a woman, appointed by

the Aftomey General"

This'"vill ensure appro lr riate

skills mix by bringing on

board both legal and firrancial
aspects in the general

governance of the

Comm ission.

To avoid inconsistency

may be broLrght by

amendment.

3 Value Added Tax (VAT)

Section 17 (5) - Credit for input tax against output tax

Section 17 (5) to be amended by inserting paragraph (d) in the proviso -

(d) the Commissioner is satisfied that such excess arising out of tax
withheld by appointed tax withholding agents may be applied against any

tax payable under this Act

The proposed paragraph is not practical as a business cannot have both
VAT recoverable and payable at the same time. Further, the

appropriation of tax refunds is already provided under Section a7 (4) of
the Ta.r Procedures Act.

We propose the following under

section 17 (5)

delete the word "and" at the

end of paragraph (a) - so that

the refund is not tied to the

zero-rated supplies only.

Paragraph (d) ......delete the

words ".... under this Act".... -
and replace with the words
"....as defined under the Tax
Procedure Act.

that

the

I
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ICPAK Submissions: The Statute Law [Miscellaneous Amendment| Bill, 2019

Thd Companies Act,2015 (No. 17 of 2015)

The Bill inserts a new section on Beneficial Ownership. This
progressive proposal. However, we note the following concerns:

The terms "owns" and "controls" need to be properly defined.

Section 93(1) of the Company's Act now refers to the beneficial owners of
the company, not of the shares. However, no one shareholder .owns, the
company, and probably no more than one (if any) shareholder controls the
company. Moreover, the fonn does not ask how many shares the ,beneficial

owner' holds, but asks for a description of the "Nature of control,,,
suggesting that it is only those that control a company that l-rave to disclose
who their beneficial owners are.

Equally, the definition fails to address tire issue of shares held in trust.
Shares in a company can be held by one individual in trust for another
individual.

The terms "owns" and "controls',
need to be properly defined.

Most Anti-Money Laundering
legislations define as follows

"Control" as either ownership of
the majority of the voting shares or
control of the composition of the

board of directors or in case of an

individual. whether or not a

person's holding meets the

threshold of more than 25Yo of
shares or voting rights.

Consider customizing FATF
definition of a beneficial owner that
reads as follows:

"Beneficial owner refers to the

natural person(s) who ultimately
owns or controls a customer

and/or the natural person on
whose behalf a transaction is

being conducted. It also includes

those persons who exercise

We propose addition
following under

Ownership

Proper definition of
"Beneficial ownersh ip".
"own" and "control" wili
offer claritl, and ease

imp lementation

of the
Beneficial

ICPAK SUBMISSIONS THE STATUTE tAW [MISCELLANEOUS AMENDMENT] BILL, 2019
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ICPAK Submissions: 77rc Stante Low [Miscellorcous Amendment] Bitt, 20tg

ultimate effective control over a
legal person or ilmngement.

Reference to "ultimately owns or
controls" and "ultimate effective
control" refer to situations in which
ownership/control is exercised
through a chain ofownership or by
means of control other than direct
control.

ICPAK SUBMISSIONS THE STATUTE LAW [MTSCELLANEOUS AMENDMENT] BILL, 2019
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I. The Clerk
The Senate

S*\'"'
EMAIL: info@omolokibonyo.com

EG t=
i.!,= w

17 APR 20ts

CLERK'S OFFICE Pl"

Parliamenr Buildins
NAIROBI. .)

The Clerk
The Narional Asscrnb\,
Parliamenr Buildinss
NAIROBT

I l&JC't)
(..-

,\.)<t"-

3. The Chairperson

Dear Sir/Madam,

Departmenral Commirtee of Finance and Narional planning
The Narional Assembly of f"nfu
Parliamenr Buildins
NAIROBI

Re" Memorandum on The staturc Law (Misceraneous Amendment) BirI.Kenva Gazetrc suppletnent No.3i (il)riorrte""";L);;J;Ii" No. 2r of 2019)
Pursuanr ro rhe provisions of Arricre l8(rxb) of rhe Consrirucion of Kenya dresu bjoined memorandum praced beflore y;;;"; i; ;;;ffi:;nsiderarion.

I' The clerk to rhe National Assernbrl tras causecl ro be pubrished aninviradon ro rhe pu,ric ro sul.,mir-^ 
"r- 

u"."r^"], ,"g*.i.ng drc above,eferenc ecl Bi, rela iing ro ..u.rur a.;. ;i i;;i ;il#il;?ti. Memoranclu mis with resPecr to dre Fublic Fina,ce Managemenr Acr No. Ig of 2012.

2' Honourable Members of the Deparrmental commirree are now in'itecl roperuse and consider the represenrrrions macre to rt " ct.rk, NarionarAssembly of I(enya dared 16,r, H,,^r. zorz conc"rninf rhe parliamerlcar.vservice Biu 20rz (Narionai Arr",riliv ;ix; il;';?,tr#l because thoscconce,ns appry r,virh equar force -irLrhos. reirrirg i" irr. ,u"* referencedsrarure Law (Misceraneous a,r.ir.t,r"rr) BiI, z'orq-;hi.h has arreadyundergone rhe I., Reacli 
"g. 

A ,;;; j"l ,rn"*rd as ,Appendix 
A,,.

3' TIie framers of rrre constirurion of Kenya 20r0 as acloprecl by rhe peol:rre of.

-qmofo & Kifiaryct

)( -,1' li'l .\,r, t r t' I l, u I S.f/t)1vr6;r4_t',11),R r )..t' I I l.\'ttD'1.\



I(enya in a Nzrtionr,viclc lLclcrenclLln.r contclnplzrrecl, in Cirapter 15 thereo[, a
r-l-rrnbcr o[ Constitr-rtional Cornmissior-rs ancl Indcpcnclenr Office s as

specificcl in Articlc 248 Q) ancl (3). Thc Parliarnentary Scn,ice Commi-".sic^

Qhe PSQ is a crcaturc o[ Article 127 ol rhc Consrirution of Kenya, 2010:
Tl-re officcrs in t]re l)S(. irrc rhc Cl-rairperson (rl-rc spcaker of rhe National
Asscrnbly) SEE (Articlc 127 (2) (a)), fhc Vicc-Chairpcrson (elecred by rhe
tncubcrs o[' thc Palliantcntat'1r gsrl,isg (.ourmission lronr among rnembcrs
ap1:oir-rtccl SI:l: Articlc t27 (Z)(c), Sci,cn (7) mcrnbcrs (appointecl by
parliamcnl l'rotr anrong i[.s nrcrnbcrs 'urrho irre nteln]rcrs of the National
Asserrbly aucl -l-hc Scnatc) Alticlc 127 Q) (c), ancl 'l-he Sccrerary (Thc
Clerk of I-hc Scr.ratc) SI:l: Arricle tZ7 (2) (cl),

4. Thc PSC is again aclch'cssccl by Articlc 2aB Q)(l). 'l-hc objecrs, aurhorirl'
and funcling of thc C.onstiturional Commissions ancl Inclcpendent Offii:c
are spccii'iccl in grcat clcrail b), Arriclc 249 ancl tlie composition.
altpt'lil-ttt.ncut nucl tcrnr.s of office of rhe Constitt-rtirtnai Commissions ancl
Inclcpcnclcnt ofliccs nrc s;:ccifiecl in Arricle 250 and sub-Arricle (12)
rhereof proccccls in vcry clcar [cnns to providc:-

"2. 7-herc shall be a secrat'ary to each commission wlp
shall ba-
(a) appointccl by the commission and.

(b) thc chicl cxecutive officer of rhc comnission

cierirrg
tc be

OBSEI{VATION

5

however, Article 250 (12(t ) is oriose ancl ir-rdeed supcrfluous consi
tlrat Article 127(3) alr:cacly clcsignarcs The Clerl< of rhe Senate
Secretary ol l-hc IrSC.

lndeed, sincc Arricic 233 (5) ancl 6) o[ rhe Corrstirlrrion pro'ides rhat The I
secrerary to thc Public scrvice commission (yet another constitutio.rol I
commissiorr) is rhc c.hicf Execurivc officer thereof, rhere is norhing wrong
r.virh the r:cnsr:it'.rrionrrl rcquiren-renr that the sccrctary iii 'r-h;

Parliamentary Sen'icc c-olrmission is the chief Executi'e officer.

131, 1"u.o,l o[ Constiturional fiar ancl impcratives The clcrl< o[ The Senare is
[he Secretary/chicf l]xcc,.rrivc officer of the pSC ancl is clesignared rhe
Accounting officcr b1, rhc Provisions o[ secrion 2 of rhc pubiic Finance
NlanagemenI Acr.

t
I
I

The proposed anie nchncnr pr-rblishcd by sra[ure Law, (lr4iscel]aneous I
Amendment) Bill, 2019 secks ro dilure rhe office ancl aurhoriry rrl rhc r
sccretary/chief Exccr-rrivc ol'ficer of rhe psc by crearing rwo accouruin.i
officers who shall nor consiclcr themselves obligecl rn.lefei ro the aurhoriry] I



6

o[ the sccrerary/chief Execurivc officer. Therefore rhe proposecl
amendrnent ro Sccrion 2(l) of rhe Puhiic Finance N{anagemenr Aci shallbt:
inconsis[ent with ancl offcncl The Consriturion of l(enya, 20]0 ancl it is in
Ihe cilcumstal]ccs uuconstitntional for seeking to clerogot. from the clear
c i'lr-r.stitu tional provisions

-[-o 
underscorc [he above observarions under paragraph (4) above. Thc

Constitntion of'I(enya, 2OI0 ar Article 2 provicles as foilo,rs:- 
-

"2(l) This Constitutictn is the suprente law of thc Republic
and binds all persons and all stite organs at both livels of
Goventntent.

(4) any law, including Custontary Law, that is
i,co,sistent with this constitution is void to the exteni oitlte inconsistency, and any act or omission in
contravention of tltis constitution is invalid,,

7 . -fhe 
_words or pirra-sc "srare organ" is clearly inrerpretecl vicle Arricle 260 of

thc Constirurion of l(errya 2010 as follows:-

"...a cornmission, Office, agenq/ or other body establishecl
u nder this consti tu tion...,'

and it carnor be argued rhar parliamen[ of Kenya, as consritured by Thc
National.r\ssernbly of I(e,ya a,d fi-re senare oi K".,yu ARE Nor'srare
orgarls. Anicle 93 of rhe consdrurion of Kenya, zoto establishes The
Parliamenr o[ Kenya and rhe Nariona] Assembll being parr ancl parcel o[
parliamenr h^s no aurhoriry ro do anyrhing derogat"ing from whar the
Constiturion of Kenya, 2010.

fhis petition is therefore an entreary to rhe Departmenral Commitree of
Finance rnd Narional plan,irig of tlic Narional Assernbly, The speakcr o[
the National Asscmbly and rhE speaker of The senare to clccline ro amencl
tl-re Public Finance N4anagemeni Act No. lB of 2012 n. p.opor.a h,v rhc
Statute I-aw (N4iscellaneous Amendmenrs) Bill, 2019.

B

YoLrrs Fairhfully,

Arnolo 6a Kibanya

An-rolcrN
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1. INTRODUCTION.

l'he Parliamentary Service Bill,20l7 which was published on 7,r,April 2017 and
was first read on 9'h may 2017 seeks to repeal the parliarnentary service ActNo.
l0 of 2000 and make provisions regarding the parliamentary service commission
and Parliamentary Service as contemprated by the Constitution of Kenya 2010.

2. HISTORY OF THE PARLIAMENTARY SERVICE COMMISSION
The question of the inciepencience of Pariiamenr cah be traceci back ro a iviorion by
FIon. Jean Marie Seroney moved on 20rhMarch, 1970 proposing that the National
Assembly be a self-accounting unit independent of any Government Ministry or
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Department to ensure the supremacy and dignity of Parliament.lt was resolved that

the National Assembly should be a self-accounting unitl.

Thereafter in 1993, in light of the repeal of section 2(A) of the former Constitution

of Kenya, the National Assembly resolved to look into ways of establishing a

Parliamentary Service Commission2.it was not until the "Oloo-Aringo reforms'

championed by Hon. OlooAringo did the establishment of the Parliamentary

Service Commission become a reality. On 4'h November, 1998, Hon.Oloo-Aringo

moved a Motion in the National Assembly for the establishment of the

Parliamentary Service Commission "to promote and consolidate the dignity,

independence and the supremacy of Parliament" and which shall be directly

responsible to the National Assembly. FIon.Oloo-Aringo, in his submissions to the

House,recalled the 1993 Resolution and stated that the dignity, independence and

supremacy of Parliament are derived from the premise that the people are

collectively sovereign and that it is Parliament which exercises that sovereignty on

behalfofthe people.

Subsequently,Hon.Oloo-Aringo introduced a Constitution of Kenya (Amendment)

Bill that sought to amend Sections 45 and 107 of the former Constitution to

establish the Parliamentary Service Commission3. 'I'he Constitutional Amendment

No.3 of 1999 was thereafter enacted.The Constitutional provisions were

operationalized by the Parliamentary Service Commission Act, 2000 and the

Standing Orders were amendsd to reflect the changes.

3. THE PARLIAMENTARY SERYICE COMMISSION I]NDER THE
CONSTITUTION OF KEI{YA, 2OIO

The Parliamentary Service Commission is a creature of Article 12i of the

Constihrtion of Kenya, 2010. Article 121 (2) and (3)of rhe Constitution of Kenya,

2010 provides for the membership as follows-

tKenya 
National Assembly official Record (Hansard), February 6- March 20,1.970, parliamentary Debates,

^d 1EE\ tG^^olc R^^r<l L..6<<A,{ 11u 
^r.., 

l^1 7l

I 
Kenya National Assembly Record ( Hansard), November, 4, tggg , parliamentary Debates,pB. 2109

(Google Books) [accessed 11rh May, 2Ot7]

rKenya National Assembly Record ( Hansardl, May,1,2,1999 , Parliamentary Debates ,pg. 2109
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(2) 1'he Commission consists of-

(a) the Speaker of the National Assembly, as chairperson;

ft) a vice-chairperson elected by the Commission from themembers

appointed under paragraph (c);

(c) seven members appointed by parliament from among itsmembers of
whom-

(i) four shall be nominated equaily from both Houses by theparty or
coalition of parties forming the nationar government,of whom at
leasl two shall be women; and

(ii) three shalr be nominated by the parties not forminghe narional

government, at reast one of whom shall benominated from each

House and at least one of whomshall.be a woman; and

(d) one man and one woman appointed by parriament fromamong persora

who are experienced in public affairs, butare not members of parliament.

(3) The clerk of the senate shail be the secretary to thecommission.

Article 127(4) provides for the vacation office of a Commissioner while Article 127
(5) provides for the term of officer of a commissioner. Article 127 (6) provides for the
responsibilities of the Commission as follows_

(a) providing services and facilities to ensure the eficient andffictive

fun c t ioni n g of P ar I iam e nt ;

(b) constituting ffices in the parriamenrary service, andappointing and
supervistng ffice holders,.

(c) preparing annual esrimates of expenditure of rhe parliamenraryseryice and
submitting them to the National Assembryfor approval, and exercising

budgetary control over lhe,gervice,.

(d) undertaking, singly or jointry with other rerevantorganizarions, programs to
promote the ideals ofparliamentary democracy; and

(e) performing other functions-

(i) necessary for 'the'weti-being of rhe members "anci'sra11 o1?arriament,.

or

(i, prescribed by national legislation.
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Article 128 provides for the offices of the Clerk of the Senate and the National

Assembly as follows-

(l) There shall be a clerk for each House of parriament, appointed by the

Parliamentary service Commission with the approval of the relevant House.

(2) The offices of the Clerks and ffices of members of the staff of the cterks

shall be ofices in the Parliamentary Service.

over and above Articles 127 and 128 of the constitution of Kenya, 20l0The

Parliamentary Service Commission is listed under chapter l5 which provides for -

(a) the composition, appointment and terms of office of the constitutional

Commissions (Article 250);

(b) removal of office( Article 251);

(c) general functions and powers (Article (252)
(d) incorporation of commissions and independent offices ; and

(e) reporting by commissions and independent offices to parliament and the

President.

Administratively, the skuctures of the parliamentary service is divided into three

seryices namely:-

(D National Assembly Service,

(ir) Senate Service, and

(iii) Joint Services.

The composition of membership of the Parliamentary Service Commissionunder the

Constitution of Kenya,20l0 embraced the bicameral nature of Kenya's parliament.

The distinct mandates of the National Assembly and the Senate implies that there was

a deliberateintention by the drafters of the constitution to create balanced

tepresentation in' the Parliamentary Service Comrnission.. By virtue of Article
121(2)(a) the speaker of the Nationar Assembly is the chairperson of the

commission, while by virtue of Article 127(3) the clerk of the Senate is secretaryto
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the Commission. The Speaker of the Senate ancl the Clerk of the National Assembly

are by deliberate design not members of the Commission.

Due to the impartial and apolitical nature expected of the Staff of the Parliamentary

Service, there is a clear separation between the administrative leadership and the

political leadership of Parliament (represented by the leader of Majoriry party and the

leader of Minority parry in both houses) which ensures the protection of the

impartiality of staff from political interferences.

The anchoring of the Parliamentary Service Commission in the Constitution of Kenya,

2010 serves to address the independence of the parliament. As the lle parliament

approaches its twilight, it is prudent and necessary that it continues to promote

development and evolution of parliamentary democracy. consequently, the

Parliamentary Service Bill, 2011 should put into considerationparliamentary

jurisprudence and ensure the independence of the two Houses of Parliament and the

need to have a balanced Parliamentary Service Commission.

4. THE PARLIAMENTARY SERYICE BILL,2OI7

Some of the highlights of the Parliamentary Service Bill, 2017 include-

Clause 2of the Parliamentary Service Bill replaces the interpretation of several terms

as follows-

. The Bill proposes use of the word "chairperson,, in place of .,chairperson,,

The term "clerk" is unconstitutionally expanded to include both the clerk of
the National Assembly and the Clerk to the Senate

a

a commission makes a conscious distinction between the parliamentary Service

commission established under the constitution of Kenya, 2010 from the one

that had been establishec under seciion 458 of the fcrmer Constituticn

5





Clause 9 of the Bill provides for the qualifications and procedure for appointment lor
members of the commission appointment of Article 127(2) (d) from appointees who

are not members of Parliament.

Observation.

Articlel2T of the Constitution of Kenya,20l0 is quite elaborate on the composition of
the Parliamentary Service commission. Article l2l (z) ordains the speaker of rhe
National Assembly as the Chairman while Article 127 (4) ordains that the Clerk to the

Senate shall be Secretary. Article 127(c) names Seven Members of parliament -Four
from the Government side and Three from the opposition side- shall be nominated due

regard to the gender balance being observedas members of the parliamentary service

Commission and from this a Vice-Chairperson is to be elected. The tragedy is that the

Parliamentary service Bill purports to ignore and negate what the constitution of
Kenya has already put in place. It is unconstitutional.

Clause 16 provides for the role of the Secretary to the Commission.

Observation

(0 The role that clause I 6 purports to address serves to defeat Article 127 (3) as
read with Article 250(12) of the constitution of Keny a, 2010. The former
Article ordains that the clerk to thesenate shall be Secretary to the
Commission and the later Article ordains that the Secretary shall be the Chief
Executive officer. Article 250(12) of the constitution states that-

"(12) There shall be a Secretary to each commi.ssion who sholl be-
(a) Appointed by the commission; and

(b) The chief executive oficer of the commission.,'

The duties of the cEo are known and that being so the parliamentary service Bill
seeks to deliberately dilute those duties. In this regard please see clause l6(e) ofthe
Parliamentary Service Bill. The commission has not been given any power by the

Constitution of Kenya.

Clause 18 makes reference to "lhe Clerks..." and since the Constitution in its wisdom

did not make any reference to the clerks of both the National Assembly and the
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Senate, the said Clause l8 is in the circurnstances unconstitutional. 'l'he provisions do

not seem to be exhaustivc of the scope of fi.rnctions of the secretary to the

Commission. Specifi cally-

The duties of the Secretary to the commission in a sample of constitutional

Commissions is as follows-

(3) As the chief executive officer, the secretary
shall be responsible to the Commission for-
(a) the implerncntation of functions of the

Commission;
(b) the formation and development of an efficient

administration; and
(c) the organization, control and management of

sta ff
3 Judicial Service

Comrnission
Section 2l of the JSC

Act, 201I
(t) As Secretary to the Commission, the Chief
Registrar shall, in relation to the proceedings

before the Cotnmission, act in accordance with the
provisions of the Constitution, this Act and any
othcr written law and shall, in particular, be
respons ible for._
(a) the acccptance, transmission, service and

custody of documents in accordance with this
Act;

Independent

Electoral

Boundaries

Commission

and

(7) Thc sccretary shall be-
(a) the chief executive officer of the Commission;

(b) head ol thc secretariat;
(c) the accountirrg officer of the Commission;
(d) custodian of all commission's rccords;
(e) responsible for-

(i) executing decisions ol the

Conrmission;
(ii) assignment of duties and supervision

of all employees of the Commission;
(i ii) facilitating, co-ordinating and

cnsuring execution of Commission,s
mandate;

(iv) ensuring stafl compliance with public
ethics and values; and

(v) the performance ol such other duties
as may be assigned by the law and

Comm ission

2 Salaries and

Remuneration

Commission

Section I0 (7) of thc
IEBC Act, 201I

Section t6(3) of the
SRC Act,20l I
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(b) the enlorcement of
Commission;

(c) certiling that any order, direction or decision
is an order, direction or decision of the
Commission, the Chairperson or a member, as
the case may be;

(d) causing to be kept records of the proceedings
and minutes of the rnedting and such oth-er
records as the Commission may direct; and

(e) undertaking any duties asiigned by the
Commission.

(2) With the authorisation of the Commission, the
Secretary may consider and dispose of procejural
or administrative matters in accordance with this
Act.
(3) Any administrative function of the Secretary
und^er this. Act may in the Secretary,s absence, bL
performed by any member of staff of the

decisions of the

the Chairperson
se.

Commission whom
authorise for that u

may

4 Kenyan National
Commission on

Human Rights

ection 2l (3) of the
KNCHR Act, 201 I

S

officer of the Commission and head
secretariat and shall be responsible
Commission.

(3) rhe secretary shall be the chief executiye

of the

to the

5 Public Service
Commission (a) the chiefexecutive officer of the Commission;

(b) head of the secretariat;
(c) the accounting officer of the Commission;
(d) custodian of the commission,s records;
(e) responsible for-

(i) the execution of the decisions of the
Commission;

(ii) assignment of duties and supervision
of the staff of the Commission;

(iii) facilitating, co-ordinating and
ensuring the execution of
Commission's mandate;

(iv) the preparation and submission of the
programmes necessary for the
achievement of the Commission,s
mandate for approval by the
Commission;

(v) ensuring staff, compliance with public
service values, principles and ithics;
and

(vi) the performance of such other duties

7) The secretary shall be-

ma b assv ed b ehgn v
oC mm ss on o ar n o erh fl tten a

Section I 6 (7) PSC Act,
20t2

The practice in constitutional commissions is that the Secretary is the head of the
Secretariat which constitutes alr staff that are employed/appointed under the
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commission.This clause seems to limit, and undesirably so, the constitutional

mandate of the secrerary(see Articles 127(3) and 250(12Xb) of the constitution of
Kenya, 2010 to the extent of equating and reducing it to minute-taking exercise.

clause 17 provides for the procedure for appointment for the clerk of each House

pursuant to Article 128 of the constitution and rHIS IS I;INE as long as no move is
made to confuse the fact that thc Clerk to the Senate is the Constitutional office-holder
of Secretary of the Parliamentary Service commission. clause lg provides for the

administrative functions of the clerk in the capaciry of clerk and no more.

Observation

Clause l8 of the Bill provides that the Clerks of either House shall be responsible for
the overall management of staff under their respective control including appointment,

promotion and discipline of the rnembers of staff. Regard ought to be had to the Clerk

of the Senate who wears two constitutional hats, the Secretary to the Commission and

the clerk of the Senate and plays overarl role in both Houses and care needs to be

taken not to derogate on that realify, and not to confer upon the clerk of the National
Assembly a position which is reserved for the Clerk of the Senate.

Further observing that all employees appointed to both Houses are under the
Parliamentary service commission and that the respective Houses are not the

employing entity, it would be fitting to have the Secretary to the commission to
oversee and be in-charge of the execution of all the Commissions decisions with
regard to the management of stalf specifically, the appointment, promotion, discipline

and deploymcnt of staff to serve in any other area in the parliamentary service the

commission deems fit. 'rhe secretary may in consultation with the commission
assign or delegate any of the functions to an employee of the commission

clause 2i of tlie Bili p.ovidcs fbi'the suspension or the rcmoval of a Clerli

OLrservation
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Clause 2l(3) provides that that if the clerk does not furnish a reply to rhe charge or

charges within the period specified, or if in the opinion of the Commission the Clerk

fails to exculpate himself or herself, the commission shall remove the clerk from

office' The clause is ambiguous as to the threshold of evidence or the criteria that the

Commission would use to determine evidence that would satisff exoneration. Further,

noting that the office of the Clerk is a constitutionally mandated office under Article
128, the threshold for removal should be in tandem with Article 25 I ol the

constitution of Kenya, 2010 and the neglect to observe this irreducible minimum

renders the Bill unconstitutional .Noting that the appointment as a Clerk is approved

by the relevant Flouse and further noting the peculiarity and the importance of the

functions of a clerk of a House given that parliament is a political environment,

dismissal/ removal from office requires approval by the relevant House.

Clause 22 provides for the offices in the parliamentary Service.

Observation

Clause 22(5) specifies that in establishing the offices of the Parliamentary Service, the

comrnission should have regard to strengthening the offices under Article 10g(l)

namcly the office of the Leader of the Majorify party and Leader of the Minority
Parry. 1'hc Bill is silent on other offices such as the Offices of the respective Speakers

of the House of Parliament, the speakers panel and whips in both Houses and any

other olfice that may come to exist in the future. The parliamentary service

Commission is constitutionally empowered to rationalize the deployment of stalf to
meet any identified need. The Bill should also set out the pecking order to be in sync

with the reality that the Clerk to the Senate is the Chief Executive Officer and the

responsibilities set ot in Article 121(6) of the constitution of Kenya, 20l0.to do

otherwise would be to mutilate that Constitution.

Clause 23 seeks to anchor the Office of the Joint Services in legislation which shall be

heacieci by the Director:Generai'.--'

O bs e rva tion
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'l'he Parliamentary Joint Services provide sharcrj services to both Houses of
Parliament. Observing that the Joint Services is already administratively established

and the head of the joint services is a staff of the Clerks of the Houses pursuant to

Article 128(2) of the consritution, establishing it as an independent office in the

statute shall offend the provisions of this article of the Constifution unless those

offices report to theSecretary of the parliamentary Service commission.

Further, it needs to be noted that ultimately the joint services serve the Houses of
Parliament and the head of the joint seryices performs functions and duties delegated

to him by Secretary to the Commission. It is also to be noted that thisprovision may

be contradicting clause 18(c) of the Bill which provides that all staff should be under

the management of either Clerks of the Houses. It may seem therefore that the staff
assigned to the Joint Services under the management of the Director-General will be

outside the jurisdiction of the Clerks of the Houses.

Clause 24 of the Billestablishes a center for Parliamentary Studies and Training.The

centre for Parliamenrary studies and rraining (cpsr) was established by the

Parliamentary Service Comrrission (PSC) in December 2008. It is provided for in law
under theParliamentary service (centre for parliamentary studies and rraining)
Regulations,20ll(I.egal Notice No. 95 of July 22,20fi). It is curently one of the

Directorates of the Parliamentary service commission.In addition to serving the

members and staff of Kenya Parliament, commission paper No. 2g6 of September 26,

2009, expands its objectives and mandate, to serye other stakeholders, who may be

interested in gaining an appreciable understanding of parliament, to also serve the

Parliaments of the East Africdn community, the Great Lakes Region and the

continent of Africa at large but not limiting ourselves from engagement with other

global Parliamentary institutions.The purpose and objective of establishing cpST, was

to have a one-stop specialized Resource centre for the training and capaciry
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development of both the members and

Assemblies and other Legislaturesa.

staff of Parliament of Kenya, County

Observation

Noting the shared role to serve the Houses of parliament, there is need to specify the
scope of the roles functions of the Executive Director vis-ir-vis the Board of the Centre
provided under Section 5 of the CPST Regulations , resource allocation to CpST and
the reporting lines with the clerks and the commission. The provision of the clause

should conform to the provisions of Articre l2g(2) of the constitution.

Clause 47 of the Bill proposes to amend section 2(l) of thepublic Finance

Management Act,2012 on the interpretation of '...accounring ofJicer..., to allow the
Parliamentary Service Commission to designate another office within its edifice as an
accou.nting officer over and above the clerk to the Senate.

Observation

Clause 47 of the Bill does not specify who the additional accounting officer should be.

Noting that resources allocated to Parliament are derived from the Consolidated Fund,

there is need to ensure accountabiliry and prudent use of public resources by limiting
the number of accounting officers. An accounting officer should be a definite officer
recognized under the law and the constitution has already clone by providing that the
secretary shall be the chief Executive officer. where the law does not recognize the
accounting officer and attendant accounting unit, it may give room to discretion,

arbitrariness and ambiguiry a state of affairs that shall erode confidence in public
resources management.lt is noteworthy that parliament already has two accounting

officers, the clerk of the Senate and the clerk of the National Assembly which
appears was necessary to ensure the independent roles of the two Houses of
Parliament under Article 95 and 96 the constitution. This was however a deparh*e

from other constitutional commissions which have only one accounting officer who
is also the CEO of the Commission. A proposal to create additional accountingunits

within the service may be inessential.

ahtto://www.oarliament.so. 
ke/cost/man aeement. html Iaccessed 9th May, 2017]
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Clause 48 of the Bill proposes to amend the Third schedule of the Kenya citizenship
and Immigration Act,20l l t'entitle Members ofparliament to diplomatic passports.

Observation

Section l4 of the Kenya citizenship and Immigration Act,20ll states as follows with
regard to persons entitled to hold diplomatic passports_

(l) The persons occupying the ofices or having status set out in the Third
schedule together with the members of their famities specified, with respect to
each category, shall be entitred, upon apprication, to be issued with dipromatic
passports.

(2) The cabinet secretary may, where he considers it necessary, authorize the
issuance of a diplomatic passport lo a person who croes not fail in any of the
categories set out in the Third Schedule.

(3) The holder of a dipromatic passport shail, upon ceasing to hotd the ofice or
having the status specified in rhe Third schedure, surrender the dipromatic
passport.

(4) Any passport that has not been su*endered in accordance with paragraph (j)
shall cease to be varid, with effect Jrom the date of ceasing to hord the office or
having the status specified in the Third Schedule.

The fbllowing persons are entitled to hold diplomatic passports under the Third
Schedule-

1. President and immediate family members

2. Prime Minister and immediate family members

3. vice PresidentlDepufy president and immediate family members
4. Cabinet Secretary and spouse(s)

5. Secretary to the Cabinet and spouse(s)

6. Principal Secretaries and spouse(s)

7. Speakers of National Assembly and the Senate and spouse(s)

8. ChiefJustice and spouse(s)

9. Depufy Chief Justice and spouse(s)
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10. Justices of Supreme Court and spouse(s)

I I . Justices of Court of Appeal and spouse(s)

12. Attomey General and spouse(s)

I 3. Director of Public prosecutions and spouse(s)

14. Solicitor General and spouse(s)

I 5. Controller of Budget and spouse(s)

16. Auditor General and spouse(s)

17. Govemor of the Central Bank and spouse(s)

18. Clerk of the National Assembly and spouse(s)

19. Chief of the Kenya Defence Forces and spouse(s)

20. Service Commanders of the Kenya Defence Forces and spouse(s)

2l . Director-Generar of the Nationar Intelligence Service and spouse(s

22. Inspector General of the National police Service and spouse(s)

23. County Governor and spouse(s)

24. Aide-De-Camp to the president

25. Former Presidents and spouse(s)

26. Former Prime Minister and spouse(s)

27. Former Vice Presidents and spouse(s)

28.Foreign Service officer, spouse and dependent children below the age of t9
years

The status of diplomatic persons is recognized under intemational law in treaties such
as the vienna convention on Diplomatic Relations, 1961. Though not automatically
confened by a diplomatic passport, accredited diplomats are may also be granted

diplomatic immunity.

Persons entitled to a diplomatic passport are those occupying an office which is
required to carry out frequent foreign assignments on behalf of the govemment or
official duty abroad.

In many jurisdictions, due to the status accorded to the passport intemationally,
diplomatic passports are restricted to a specific category of offices and persons who
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have foreign assignments. Proof of an official diplomatic appointment is a prerequisite

for being granted a diplomatic passport in countries such as south Africa5

In canada under the order in councir p.c.20os-2216, the Minister of citizenship
and Immigration may, in his or her discretion, authorize the issuance of a dipiomatic
passport. The persons entitled to a diplomatic passport are specified under the
Iaw.Parliamentary Officers entitled to diplomatic passports include_

(D the Speakers of the senate and the Speakers of the Flouse of commons;
(ii) The Leader of the opposition in the senate a,d the Leader of the opposition in

the Hor"rse of Commons.

However, in Canadathe Minister of Citizenship and Immigration has the discretion to
authorize the issuance of a special passport (not a dipromatic passport)iib.;members of
the senate and members of the I-Iouse of commons for the duration of that they hold
the office6.

on the other hand, a number of countries issue diplomatic passport to members of
parliament. 'fhese include Armenia, Algeria, Benin, cameroon, cape verde, Mali,
Togo, Chile, Ecuador, Czech Republic, Hungary, Romania, Slovakia, Greece and
Turkey. Germany also issues diplomatic passports to members of parliament;

however, the use of a diplomatic passport is restricted to travel in corurection with
parliamentary businessT.

Some jurisdictions such as canada and Belgium also have a third category of
passports which is a special passport which may cater for Mps, senators, governors,

and non-diplomats employed by the government who are travelling on an official

thtto
vrsasout hafrica.orel bloe/diolomati c-oassoo rts / [accessed 10th May, 2017]

Government of Can ada Website , crc C a n lish ass o fficial eliel a
[a;cessed 10'h Mo-y, 2C 17j
' Marc van der Hulst, The
Geneva,2000

Parliamentary Mandate: A GIobal Comparative Study, lnter-parliamentary Union,
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mission abroad. similarly, an official passport (which holds less protection than a
special passport) is issued in counhies such as Finland, Israel, Jordan and porand.

However, the United states and Japan restrict officiar passport only for official
business

some counhies .like the united Kingdom and spain, diplomatic passports are onry
issued to the Speaker of the Assembry and members of parliament use ordinary
passports8.

considering the large number of Members of parriament (416 members, their spouses
and children), it would be difficult to determine whether the passports would be used
for offrcial business or for personal business. However, dipromatic passports can still
be issued at the discretion of the cabinet Secretary, where he considers it necessary as
provided under section 14 (2) of the Kenya citizenship and Immigration Act, 20ll.
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SUBMISSION ON THE PROPOSED AME NDMENT OF SECIION 17(5) of the value added ta& act 2

(No. 35 of 2013) THROUGH THE KENYA GAZETTE SUPPLEMENT No. 33 (NATIONAL AssEMBLY B

NO. 21) AND THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILI- 2019

The bill seeks to amend the act to provide for a taxpayer to apply any withheld tax to his credit to

offset any other tax liability due from the taxpayer,

,{fl,/ 
,

Proposed Amendment

S. 17(5) Where the amount of input tax that

may be deducted by a registered person under

subsection (1) in respect of a tax period

exceeds the amount of output tax due for the

period, the amount of the excess shall be

carried forward as input tax deductible in the

next tax period: Provided that any such excess

shall be paid to the registered person by the

Commissioner where- (a) the Commissioner

is satisfied that such excess arises from making

zero rated supplies; and (b) the registered

person lodges the claim for the refund of the

excess tax within twelve months from the date

the tax becomes due and payable

Current Act

lnsert the word "or" at the end of paragraph

(b).

lnsert the following new paragraphs

immediately after paragraph (b) in the proviso-

"(c) the commissioner is satisfied that such

excess arises from tax withheld by appointed

tax withholding agents;

(d) the commissioner is satisfied that such

excess arising out of tax withheld by appointed

tax withholding agents may be applied against

any tax payable under this act."

^i*"

7
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The rational of the amendment

The Value Added Tax (VAT) of Goods and Services Tax (GST) was first introduced in France in 1948

(Yesegat, 2016). Since its introduction, VAT/GST has spread around the world and has been

adopted in more than 160 countries worldwide. According to (Yesegat, 2015) indicates that this

withholding excess tax can result in an increased VAT burden for the registered person that never

has access to or use of the VAT payment system and which may encounter difficulties in getting

any refund of excess tax hence amendment (d) stand inadequate.

The act is about recovery of excess value added tax to the registered person. The principle act

states that where excess input over output is due to making zero rated supplies, then VAT refund

is due and should be lodged within L2 months from the date the tax was payable. The amendment

proposes that when the registered person is overtaxed in the tax period the excess amount shall

be paid back to the registered person by the commission in cases where (c) the excess arises from

tax withheld by appointed tax withholding agent, (d) when such excess arises from tax withheld

by tax withholding agents, this excess may be ploughed back against any tax payable under the

act. ln the United States of America, value added tax act on chapter 4 states the requirements for

withholding agents including who is a withholding agent, how much a withholding agent is

expected to hold and when to withhold (lRS., 2019).

ln sub-Saharan Africa, most countries such as South Africa have embraced revenue systems and

how the excess tax is refunded (EastAfricanCommunity, "n.d") however most of them including

those in East and Central Africa have not developed a clear cut rational of the tax withholding

agent.
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What are the shortcomings or limitations of the amendment?

Part (c) of the amendment has failed to state the requirement for a withholding agent which may

include who is a withholding agent, how much a withholding agent is expected to hold and when

to withhold as in the case of United States of America value added tax act chapter 4. ln addition,

the amendment does not inform the registered person why the tax withholding agent must

withhold taxes

The amendment has failed to specify a specific timeframe when refunds are made and what

penalties it has put in place in case it does not refund during the stipulated timeframe for instance

Burundi's VAT act states that Refund are done within 90 days from the time of application and

Failure to refund within that period, a penalty of l% per month of delay will be paid. tn addition

Burundi also has its excess vAT refunded by cheque after clearance of tax debts by the taxpayer

(EastAfricanCommunity, "n.d")therefore the amendment has failed to stipulate the mode of

payment of a ny excess VAT.

The withholding system can lead to confusion among taxable persons who consider that they are

freed from further VAT obligations when vAT has been withheld by their clients and who thus fail

to subsequently declare the taxable supplies they have made. VAT withholding scheme can lead

to several problems' (Yesegat, 2016) indicates that this scheme can result in an increased VAT

burden for the supplier that never has access to or use of the VAT payment and which may

encounter difficulties in getting any refund of excess input tax.

The weaknesses or inadequacy ofthe act hence need for amendment

3



The act has failed to state the requirement for a withholding agent which may include who is a

withholding agent, how much a withholding agent is expected to hold and when to withhold as in

the case of United States of America value added tax act chapter 4, Further the act does not inform

the registered person why the tax withholding agent must withhold taxes hence need for

amendment of pa rt (c).

The act has failed to specify a specific timeframe when refunds are made and what penalties it has

put in place in case it does not refund during the stipulated timeframe for instance Burundi's VAT

act states that Refund are done within 90 days from the time of application and Failure to refund

within that period, a penalty of Lo/oper month of delaywill be paid. ln addition Burundi also has its

excess VAT refunded by cheque after clearance of tax debts by the taxpayer

(EastAfricanCommunity, "n.d") also the act has failed to stipulate the mode of payment of any

excess VAT hence need for further amendment.

Recommendations

It is on the basis of the above premises that we support the proposed amendments

I

I

i
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SUBMISSION ON THE PROPOSED AMENDMENT OF SECTION 2 (1) (D) OF THE PUBLIC FINANCE

MANAGEMENT ACI,2072 (NO. 18 AF 2OT2) THROUGH THE KENYA GAZETTE SUPPLEMENT NO. 33

(NATIONALASSEMBLY BILLs NO. 21) AND THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILI,

2079

The bill seeks to amend Section 2(1) of the Public Finance Management Act,2012 (NO. 18 of 2il_21

to empower the parliamentary service commission to designate, by a resolution additional

accounting officers in parliamentary service commission, in addition to the clerks of the two

houses as shown below.

Currently, the Commission consists of the Speaker of the National Assembly, as the Chairman,

seven Members appointed by Parliament and one Woman and one Man appointed by Parliament

1

Principle Public Finance Management Act Proposed Amendment

Section 2(L)

ln this Act, unless the context otherwise

requires-

"accounting officer" means-

d) ln the case of the Parliamentary Service

Commission, the Clerk of the Senate;

Parliamentary Service

The clerk of the senate in respect to the

senate

The clerk of the National Assembly in respect

to the National Assembly

Such other officer in the Parliamentary

Service Commission in respect of any other

office in the Parliamentary Service as the

Cabinet Secretary shall, upon a resolution by

the commission designate, within 1.4 days of

the resolution.

Delete paragraph (d)

'accounting officer' and

following new pa ragraph

(d) ln the case of the

Com mission;

in the definition of

replace therefore the



from persons who are experienced in Public affairs but are not Members of Parliament. The Clerk

of the Senate is the Secretary to the Commission

Possible rationale for the amendment

Borrowing from the UK which practices bicameralism- the House of Commons and the House of

Lords, both houses have an accounting officer. The accounting officer is the clerk of each

respective house. (mps and lords/principal/clerk-commons, n.d.). The United States Congress is

also bicameral and is made up of the House of Representatives and the Senate. Both Houses have

different accounting officers, the Chief Administrative Officer serves the house while the secretary

of the senate serves the Senate. These houses are autonomous in the duties.

ln Africa, particularly, Southern Africa, the Public Finance Management Act 1999, chapter 5, part

1s.1 states that'Every department and every constitutional institution must have an accounting

officer (TREASURY., (1999).)

Weaknesses of the orooosed amendments

Therefore, the question is, does it mean that there will be restructuring in the composition of the

The proposed amendments will alter financial reporting in the Parliamentary Service Commission

by creating additional accounting officers

The amendments also seem to aim at reducing the powers of the clerk of the senate from being

an accounting officer for both houses of parliament to being an accounting officer to the senate

only

Section 66 (1) of the Public Finance Management Act, 2012 states,

2



'Subject to the Constitution, the accounting officer of the Judiciary, Parliamentary Service

Commission, constitutional commissions and independent offices shall monitor, evaluate and

oversee the management of public finances in their respective entities, including'- other duties.

The accounting officer of the Parliamentary Service Commission is the Clerk of the Senate

The amendments further indicate that Parliamentary Service Commission will have powers to

desiSnate, by a resolution additional accounting in respect of any other office in the Parliamentary

Service as the Cabinet Secretary shall, upon a resolution by the commission designate, within 14

days of the resolution.

This, in our view is a huge deviation from what is the practice in other COMMISSIONS AND

INDEPENDENT OFFICES contained in CHAPTER FIFTEEN of our constitution. The commissions are:

1. The Kenya National Human Rights and Equality Commission;

2. The National Land Commission;

3. The lndependent Electoral and Boundaries Commission;

4. The Parliamentary Service Commission;

5. The Judicial Service Commission;

6. The Commission on Revenue Allocation;

7. The Public Service Commission;

8. The Salaries and Remuneration Commission;

9. The Teachers Service Commission; And

L0. The National Police Service Commission.

3



All the above commissions have one accounting officer, it therefore illogical that the Parliamentary

Service Commission is seeking to have additional accounting officers. lt is even confusing when

the amendments seek not to specify the maximum number of accounting officers that the

parliamentary service commission can designate

It is further our submission that designating additional accounting officers in the parliamentary

service commission will result in distorting the membership of the commission and water down

the level of accountability in public financial management. We therefore submit that the

amendments be rejected

Bibliography

Parliament., U. (n.d.). mps ond lords/principol/clerk-commons. Retrieved from

www.parliament.uk: https://www.parliament.uk/about/mps-and-lords/principal/clerk-

commons/

TREASURY., N. ((1999).). PUBLIC FINANCE MANAGEMENT ACT NO. 1 OF 1999 . ln DEPARTMENTS

AND CONSTITUTTONAL INSTITUTIONS Port 1: Appointment of Accounting OJficers (p.35)
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[)rpartmental Commitke on Iiinanr:r: ald Nirtionlrl planning
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Parliament Road
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Attcntion

t6 April zorg

I)r:ar Sirs,

Nle lllol':l lldttrn o f llerrr ellt,l on

of

2. Re rnd of V redits tr tttler

lhe Clerk of tht: Nutional r\sst:mbly
Office of the Cle*

Rc: In tlrc mattcr.s u.der consid.cratior by the National Assembly -.I'he statute Lar,r,(Miscellaneorrs Anrcn<.lntcrrt) llill, zo r9

Ptlrstlant to A'ticle rr8(rxb) ofth. Cr:nstitutrorr .f Kcnya and.pursuant furthcr to stantli.g ortlcrr27(:j), The Departmental Conrmilter:.I rri,,,,u",, ,,,,,r-N'oiii,nar pranning, now considering the statutcIaw (Miscellaneous Amendment) uilr, z,rq h.;,, ;;;ii;; f* participqtion anrr involvement in the
I"..t:ll.d* 

process by the prbri.. i,.i""*,ii;il;,;;;;;," r.irnitertirpwc,,, ,,r.,,, "*-,;i are pleased tostttlllllt A mcmorandrlm contaitring our,icrvs orr tlrt: gri'"puiot lmcndments contained in the StatutcLnw (Misccllaneous Amcndmcnr )"Bill, zo r9.

we would be gratefirl for an opportunitl' to appcar bcfore the comrnittec to fuither delibel.ate withyorrr menrher.s on our proposa['an,l .".nn.,u,J,i,l,iil;. " "

thtLcrs tor inclusior) in rhe St:rrur(: Liry_ (Mtj,t-crJlil-ussmAltle!:{Iluexllgjll qrq
we set out below ou. recommc.dations lbr amendnient to the varue Added 'r.ax Act, zo13 (VAT Act,zot3) which, if adopted r,r.ill have thc potcntiai't.'ii-,,,.i..r, ,fL K;;;;;;;. "', ."..

r oll ithl lr Y.\"1

we support the prop.sed arnerdrnent [o scction rz (s) to thc vA'r'Act, 2or3 to introd.ce parag.aprrs(c) and (d). oncc the oroooserr.anrend,n.,, r, ;i;; r;;.;iir,l."gir,",.a p.il"".1"iil'iir".ln'ipponu 
n iry tocither applv fot a reftind of vA'l'crcdits nr u .""i,fi-iiiwitirli.rding vnr' (wH vAT) or utilise it to .ffsetan1'tax payable The prooosed amendment i. 

" 
*"r".",ii","ve and it is expectcd to a6dress cash fl.wchallenges cxpe.ienced by tu*puy"r. folowirrg rh,, i,rir"a,,"ii", of wu vAT.

s !,u.Stancqs

section r7 of the VAT Act zo r 3, provides for vA'l' rt:ftrnds to rcgistercd persons who ar.e in a vAT cre.itposition as a result of making zei.o rated supplies.'- 
-'-"'-' "

Ilorvcvt:r, thcre are othcr special circunrstances in rvhicl: rcgistere<l pcrsons accumulate vA'I. credits

P,ricc.uotethousect opers Linited..ht1 louEt., yltaiuttki Wou/Cht.orn<t Road, Wesfktndsl, O B<tx 4jt163 - ootoo Nairobi. Kenyu'f: t iS4 ko)285 Sooo t,': +254 Oo)r'g5 5un, uttout.111L,s.goy7l/l<s

D cclors uA<pir . S Cheruryot J (irboch, f Kerich I Kr,nac,,, L Mugrsr .l 
Mukora   ivoriosoNJrDe4s o NyamDc0g ior"rr.-e olr.o, h sart, Mlrr,t,, (. N,qc.,rinj -a rMrnn, sMul,nds P Ngahu R Nioroge



L
pwc

a n(l a rc trot ellt itlc(l to \/i\.l lr:{ir ntls u rttlt:t t ltc ctl lre u t VrVl' lcgisla t ion. As il rc'stl h of thc l cstt ictlvc

V;\.f rcfunrl reginre, busiucss,*'ii..," 
"n"i,,'uteretl 

cash tlor" ciiullcngcs. Wc,triSlliif 
l|.e-\t.r" 

sorttc ol

tn. ..".niu:in. ihi.li .nn rcsult in hugt: Vi\'l'cletlits and ottr proposerl antr:ndmt:trt ttt thc VA I Act'

2O 13.

. VA't crcdit on liquidation of an entity - Sonre bttsinesst:s have signifi<lantlv hig,h VAT credits

iu tSeir VA I' returns at thc t imt: of closing the gpet'ations trr liqu idatiorr. Crrrrently, thcre al c no

guirlelines on the tl eatment ol' such VA I' crctiits a nd front a strict in lerprct atio n of t he VA'l' Act'

such entities would not bc entitlerl to a rcfirn<l of the cxcess input VIVI' credit owing to the fact that

the credits did not arise ftom t'tlaking zcro ralecl supplics'

. changes in market stratcgy - lixtcrnal cnvironmental factors sttch as competition ill the

n,orkei mny forcc bttsiuesses to rnaktt changes to their stratcry and opct aticlns' e g whcrea

t:rrsiness 
"l,anges 

its nrodel by cxpantling its Inarket outside Kcnya in a bid to grow antl S,erlerilte

foreign exchange.'l'he expansion of a business's exporl markct inrpacts thc generatiou oloutptlt

VN[' as export salcs arc zet o rated.

[:or busincsses that have accurnulated VAI'crcdits that woultl idtlally havc lrt:cn olT-sct against

futurc output VA'l', a change to zero rated sales translatcs to inabilit-v to utilize or apply for a

refund of the historical VA'I crediL.

. Capital investment - Businesses accrue significaut VAI'credits as a t'esult of major capital

inl,estltrents which can only btr ofttet ag,ainst lttture otttPtlt Vrtl . ln solrlc lnstanccs' tilc VAi'on

capital investrnents may take up to five yearc to bc frrlly utilized. In such cases, thc businesses may

crxiupwithcashflowconstraintssincctheyarenotentitledtorefunds.

Where a busincss under this situation is unable to gellerate sufficient output tax to offset the in-

built input tax, eitherrlue to thc operating, model or othcr business circuurstanccs, the VAT cledit

in the company's VAI' r'cturns rvili not bc offsct in tht: folcseeablc fttture and the impact would

generally be on the company's cash flow and ability to contiuttc as a going concet'n.

ll r"quruqd-r\u:cttl!r!e!!

. Inlightof the above inrpact of cumulativeVAf clcdits, we proposc that Scction 17 (5) of the VAT

Act,'zor3 be arnencled liy inserling the following paragraph:

(c),,thc Grnrmissioner ds s(lfis;fc</ that such e.tcess to.r oriscs J\'.ont speckll circttrnslttnces ry'thc

rellistered perso,, i, tru.rirros n',,1/ r iru ,'or;tt"iirt tturs.,rr ha.,, siy;t.ic illrt dentonstr<.tte.d l.hat due to such

t:ircurrst<rrrccs, tfte c.tcess i,,p,,i tn-, ,rili r, * be rlecouere<l <Ls oiitpr,t il't' .fur a pe-rtotl oJ' ttot l('ss thon

rp nonths"

Instilit:rrt i,rrr rrnrl Itct re l its

lt is our *iew that this amendmcnt will adtlress the cash 0orc challcnges by btrsinesses rvho have

significantly high VAT credits without sufficient outprrt VAf to offset the credit duc to various factoLs

some of which have been enumeratcd above. As a result o{ improvcd cash flows, strch taxpayers will hc

ablc to undertake mor.c investments which will spur the econornic growth. This is in acldition to

making Kenya an attractivc invcstment destinatkln for c<itltpanie-s trndertaking significant capital

invcst nlents.
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Conclusion

Yorrrs sincerely
For: Pri atcrhorrseCoo pcr.s Limited

Maurice Mwaniki
Associate Director

cc
Director - Phyllis Makau
The Parliamentary Budgetary Office
Protection House, roth Floor
Parliament Road
Nairobi

wc are happy to pror'iclt: additional intbrrnation, clarification or subrnission to you as appropriate. wewould also appreciatc an opportunitl, to cliscuss oui prr4rn..rl *ith yuu, uffi"". '
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Parliament Road

Nairobi
CLERK'S OFFICE

RE: SUBMISSION OF MEMORANDUM: PROPOSED AMENDMENTS To .THE
STATUTE LA NEOUS AMENDMENTS \ B[LL,2019

We act for AIIDI SAII) (hereinaftcr referrecl to as our "clicr-rt"), upon whose instructions we

address you as hercafter.

I"ollowing your a<lvertisernent irr thc local clailies inviting tlre members of the public to
submit tnemorandum on the Statute I-aw (Miscellant:ous Amr:ndments) Bill, 2019 wc wish
to submit as follows:-

1. Islamic Fiuancc, comrnonly known as sharia compliant financing model, is onc of
the recognised moclels of firrancial systems irr the Intcrnational Financial Services

Ilegulation worldwiclc.

2- 'fhe Islamic Finance systcm is gcared towards prclmoting fairness and equity in
financial transactiot-ts by avoiding paymerrt r>f interest, wl'rat is commonly known as

haram in the Islamic faith.

L.

Date: 25th Marc
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Our Ref: S At) / 007 / COM / 2017
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3. 'fhe Islamic Finance systcrn applies to banking and insurance products in the

c<luntry. In particular, the Barclays Ilank of Kenya was the first to iutroduce

shariah compliant banking proclucts. ln relation to insurance, 'Iakaful

lnsurancc Africa was the first Sharialr cornpliant Takaful operator. Savings

arrd Credit Cooperative Organisations (Saccos) have also launchecl Shariah

cornpliant products in response to the growing demands from members.

4. With the growing number of Islarnic financc service providers, thc rnarket has

growll which has also increased the tax base for the government to collect

revenue, noting many persons from the Islarnic faith were previously shying

away from purchasing Islamic financial products due to their unavailability

in the Kenyan market.

5. 'fhe uptake of Shariah compliant financial products in the

sector has however been hampercd due to barriers created

regirncs that exist.

microfinance

by the legal

6. A case in point is Section 14 of the Microfinance Act, 2006 which completely

prohibits microfinance banks from engaging in tl're wholcsale and retail trade

of all products including sharia compliant products.

7- we, on behalf of our client, therefore support the proposed amendment to

Section 14(1X0 of the Microfinance Act, 2006 as this will allow microfinance

banks whicl-r are sharia compliant to engage in wholesale and retail trade.

8. This will in turn grow the customer base for such products, increase the tax

base and eventually grow governmcnt revenue targets in terms of tax

collected from such businesses.

We appreciate your kind proposal

Yours Faithfully
NJOROGEWACH

Diana Waititu
wa ititud iana@grnai l.corn

A & COMPANY
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16 April 2019 CLERK'S OFFICE

Dear Sir

Memorandum: ln the Matter for Consideration by the National Assembly of the Statute
Law (Miscellaneous Amendment) Bill, 2019

The Memorandum on Statute Law (Miscellaneous Amendment) Bill, 2019 (the Bill) seeks to
make amendments to various statutes including the Value Added rax Act, 2013 (No. 35 of
2013) (vAT Act).

The Bill proposes to amend section 17(5) of the VAT Act to allow taxpayers from whom VAT
has been withheld to claim a refund from the Kenya Revenue Authority (KRA) where the
commissioner is satisfied that such excess arising out of tax withheld by appointed tax
withholding agents may be applied against any tax payable under the VAT Act.

It is our understanding that the Bill seeks to amend the VAT Act to provide for a taxpayer to
apply any withheld tax credit to offset any other tax liability due from them. We note that while
the proposed amendment is welcome and will have an impact in releasing the working capital
locked in WHVAT credits that would never be utilised.

Generally, WHVAT are usually significant amounts. ln light of the focus on manufacturing and
agricultural value addition as key elements of the Big 4 Agenda, it is critical that the KRA
implements a quicker and practical solution to WHVAT refund claims given the current backlog
for VAT refunds at the KRA.

One solution would be to allow taxpayers to set-off approved claims against other tax obligations
such as corporation tax, Pay As You Earn (PAYE or even withholding tax rather than waiting for
actual cash refunds. This has worked well in the past and can help to cushion businesses
against the cash flow constraints and interest cosls associated with refund delays.

We have therefore summarised in the Appendix to this leter our proposal to the Bill to allow the
implementation of the above in line with the achievement of the Big 4 Agenda. We trust that our
submissions as stated above will receive a positive consideration. We are available to make
clarifications on the above submissions and to engage further at a time and place of your
choosing. ln the meantime, please do not hesitate to contact us for any clarification and/or
additional information.

Yours sincerely

Director - Tax & Regulatory Services
live Akora

AM Mbai
JG Mirapeix"
NN Mosa
JN ft,lugo

BM Ndung'u
JM Ndunyu
AW Pnngle'
S Sanqhraika

lr

KPMG Advisory SeNices Limiled is a registe.ed conrpany
and a member llrm of lhe KPMG nctwork o, independcnl
member lirms affiliated \/./ilh KPMG lnternalional
Cooperalive ("KPMG lnternalional"). a Swiss enlily

Direclors
(Eritish')
{Canadian")
(Spanish"')
(Ghanaian"")

EE Aholi
BC D'Souza
JM Galhecha
S GiII
Jl Kariuki
GM Kasmu
Pl Kinulhia
DA Leahy"
G Manu" '





Appendix I: Proposed changes to the value Added rax Act (No. 35 of 2013) - vAT Act

The Bill proposes to allow a
taxpayer to apply for a refund for
excess value added tax (VAT)
arising from tax withheld by
appointed withholding agents
(WHVAT).

Paragraph (d) however provides
that the Commissioner must be
satisfied that such excess may
be applied against any tax
payable under the VAT Act.

While paragraph (c) is a welcome
amendment, the proposed proviso
under paragraph (d) is unclear and
may negate the proposed change
since the excess tax credit arises
because there is no tax payable by the
taxpayer under the VAT Act.

ln addition, such a proviso would give
the Kenya Revenue Authority (KRA) a
lee way to reject applications for
WHVAT refunds.

It is our understanding that the Bill seeks
to amend the VAT Act to provide for a
taxpayer to apply any withheld tax credit
to offset any other tax liability due from
them.

Our proposal effectively clarifies this
position as this is unclear as currently
worded from the Bill.

The proposal allows the amount
approved for refund to be available to be
utilised against any other tax obligations
that the taxpayer may have instead of
waiting for tax refunds that presently take
too long to be approved.

ln addition, there are taxpayers who
already have excess VAT credit arising
from WHVAT who will not be able to
utilize them unless the provision is
allowed to apply retrospectively.

Pro osal Issue with the clause Pro osed amendment Justification

We request that paragraph (d) be
amended follows:

(d) Where, in relation to an application for
a refund made under subsection (c)
above, the Commissioner is satisfied that
the tax is refundable, the Commissioner
shall authorise the crediting of the
taxpayer's iTax ledger with amount of the
approved tax credit to be utilised against
any other tax obligations by the taxpayer.

Provided that a person who, prior to the
commencement of this subsection, had
excess lax credit arising from tax withheld
by appointed withholding agents may
apply for a refund under thls secfion.
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ANN EXURE ]

TH E STATU TE LAW (MISCELLANEOUS AMEN DMENTS) BItL 2019

The Stolute Low (Amendment) Bill 2019 (the Bill) proposes moke omendments to vorious stolules os follows

!

IHE COMPANIES ACT 2015

Privole Componies

Section 9 (l ) (o) Definition of privote Contentious

The proposed new extension to the definition

of o privole compony is unconventionol ond

im procticol.

comcony-

For the purposes of this Act, c compony is o

privote compony if - (o) its ortlcles -

(i) resiric'f o member's right to
tronsfer shores;

(ii) limit the number of .rnembers to

flfty; ond

(iii) prohibit invitolions to the public

to subscribe for shores or

debentures of 'the compony

For lhe purposes of this Ac t, o compony is o

privote compony if - (o) ils orticles -
(i) restric't o member's right to tronsfer

shores;

iii) limit the number of members to

fifly;

(iii) prohibit invitolions to the pubtic to

subscribe for shores or debenlures

of the compony; ond

{iv) requires the consent oF oli

members to odd o new member.

The onus for the determinotion of the type of

consent Iordinory, speciol or unonimous)

required to effec t on odmission of o new

member/investor by woy of tronsfer of shores

or subscription for shores/equity is o molter

solely to be determined by o compony's

members in its orticles of ossociolion. Privote

componies opted to delegole lhot power 1o

their boords of direclors. This proctice hos

found o ploce in componies' legislotion since

It is now very prevolenl in Commonweolth

nolions for the boord to retoin 'the power to
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where members of o privote compony

disoppeor or die would greotly complicoie this

- moking it impossible lo develop the

compony while this subsists.

Where shores ore held by nominees or by other

componies this would require thot consent of
persons in those entities must be obloined

before the righl con be exercised - ogoin
greotly ond unnecessorily complicoting the

operolion of privole componies.

This kind of o provision is o detenenl 1o

investment ond will be hormful to Kenyo's

economic ond development ogendo.

Compony lo keep register ol beneficlol owners

Section ?3 (l )

Every compony sholl keep o register of its

members which sholl include informotion

reloling to beneficiol owners of the compony,

if ony.

Every compony sholl keep o register of its

members \vhieh shell include inferrnelien

relalin€Je-]eenefieiele,l^rner" ef tl^e eemBenr-, if

€ny.

Acceptoble os this section reverls to the

originol wording of section 93 1(l) under the

Componies Aci.

Section 93(2)(c)

A compony sholl enter in its regisler of

members - {c) the dote on which ony person

ceosed to be o member;

Delele (c)

lhe d6te en which eny persen eeesed le be e
m€,mb€r

Contenllous

The removol of ihe requirement to enter the

dole on which o shoreholder ceoses lo be o

shoreholder in the register of records will

creote dispority in lhe compony's books thot

3



eor. The regisier of members is relied

upon by lhe Regiskor of Componies. the
courts, officers, members of lhe compony ond
members of the public who moy rety on the
register to determine who lhe cunent
members of the compony ore.

li must be noted thot the register of members
is pnmo focie evidence of oll motters stoted
therein - section l05, Componies Act 20t5 -
including title fo ihe shores. This, therefore.
requires thot the register of members should be
o complele record ond o ,one-stop shop,
record for oll motters reloting to the
shoreholding of the compony.

ore uncl

Section 93(B)

A compony sholl lodge with the Regislror o
copy of its register of members including
informotion reloting lo beneficiol owners, if

ony, within thirty doys ofler compleling ils

preporolion

A compony sholl lodge with the Regislror o
copy of its register of m€,mEeq__in€ludiag

i@e+++_oq,,
within thirty doys ofter completing ils

preporolion

Acceploble os ihis section

originol wording of section

Componies Act.

reverts to

93 under

the

the

New section 93A Division 2A - Register of Beneficiol Owners

93A (l) Every compony sholt keep o register of
ils beneficiol owners.

(2) A compony sholl enler in its register of
beneficiol owner, informotion reloting to its

Acceploble. This seclion creotes o different
regime for the register of beneficiol ownership
ftom the generol register of members under
section 93 under lhe Componies Act.

4



beneficiol owners os prescribed in the

regulotions.

(3) A compony sholl lodge with the Registror o

copy of ils register of beneficiol owners, within

thirly doys oller completing its preporotion.

{4) A compony olher thon o public listed

compony sholl lodge with the Registror o copy
of ony omendment to its register of beneficiol

owners within I 4 doys ofter moking the

omendment.

(5) lf o compony foils io comply with the

requiremenl of lhis section, the compony. ond

eoch officer of ihe compony who is in defoult,

commit[s] on offence ond on conviclion ore

eoch lioble io o fine not exceeding KES 500.000.

(5) If. ofter o compony or ony of ils officers is

convicled under subsection (5), the compony

continues to foil to comply with the relevont

requirement, the compony, ond eoch officer of

lhe compony who is in defoult, commil o further

offence on eoch doy on which the foilure

coniinues ond on conviction ore eoch lioble to

o fine nol exceeding KES 50,000 eoch for such

offence.

However, sub-seclion (2) requires lhere io be

Regulolions - these hove noi been published

ond until they ore lhe seciion should be

suspended. The drofl Regulotions should be
provided for comment. This new seciion in the

low os well os the regulotions should be

introduced in o meosured monner os there ore

still o number of concerns oround the droft

regulotions being considered. Some of lhese

concerns include:

the non-inclusive noture of the

deflnition of o beneficiol owner which

does noi consider listed componies;

the level of disclosure ond who it is

opplicoble to needs lo be corefully

considered (disclosure of privote

informolion which is protected under

the Constitution, doto of children ond

foreign citizens);

disclosure thresholds;

copocity of the Componies Registry

to enforce the proposed provisions os

il is nol o low enforcement ogency

bui o collolor of informotion;

odequocy of informotion requested. lt

is nol possible for the low to fully define

whot informoiion is needed for low

5



i

enforcemenl ogencies to eftect

investigotions on beneficiol
ownership;

lock of clority with respect to lhe
informoiion requested in the droft
forms;

duplicity of informotion; ond

the possible extrotenitoriol effect of

the low.

Annuol Generol Meeling

New seclion 275A 275A lll Every compony sholl convene o
generol meeting once o yeor.

[2) Subsection (l ) does not oppty to single

member componies.

(3) The Registror moy, on the opplicotion of the
compony or for ony other reoson the Regislror

thinks fil, extend the period refened to in

subsection (lleven if, os o result, lhe period is

extended beyond lhe colendor yeor.

(4) A compony thot foils to comply with this

section commits on offence ond is lioble to o
fine not exceeding KES 100,000.

Conlentious

The Componies Act ot present does not

compel privote componies to hold on onnuol
generol meeting in every yeor. A privote

compony is ot liberiy to coll for o generol

meeiing ond/or creote o requirement to hove
the generol meeting in every yeor under iis
orticles of ossociotion.

The requirement for o generol meeting wos

repeoled by the Componies Act when the

compulsory business to be tronsocted oi the

onnuol generol meeting, which wos o
moinstoy under the repeoled Componies Act
Cop 486, wos no longer required under the

Componies Act. There is no longer compulsory

6



business to be lronsocled ot o generol

meeting for o privoie compony. (As would be
the cose if the smoll componies exception on
preporing onnuol occounts were to be
opplied).

Only public componies ore mondoled to

hove ihe generol meeting becouse the

Componies Act prescribes mondotory

business thol musl be lronsocled ot the
generol meeling inctuding the oppointment of
direclors, opprovol of finonciols, fixing

remunerotion of ouditors, considering oudilors

report, directors report etc.

This requirement for privote componies to

hove o generol meeting olso fell owoy when

the writlen resolutions of shoreholders were

recognized under the Componies Act which

suffice for the shoreholders to poss ony

business they wish in ihe interests of the

compony. This ensures thol the monogement

of the compony os o privote enlerprise is

retoined by its members ond monogement.

The originol intention behind lhe Componies

Act nol requiring on onnuol generol meeling

or compulsory business to be ironsocled ol on

onnuol generol meeting wos to eose ihe cost

ond odministrotive burden on privote

7



componies ond promote eose of doing

business in Kenyo. There is slill no proclicol

efficocy to legislote onnuol generol meetings

in o privote compony. lt reintroduces cosl

ond deloy for privote business. As such, ihis

omendmenl should be resisled ond struck

from the bill.

Power of directors to ollol shores etc. outhorizotion by compony

Section 329{l )

(l ) The directors of o compony moy

exercise o power of the compony -
(o) 1o ollot shores in the compony; or

(b) to gront rights 1o subscribe for or

to convert ony security into

shores in the compony, only if

they ore oulhorized to do so by

lhe compony's orlicles or by o

resoluiion of the compony.

(i ) The directors of o compony moy

exercise o power of lhe compony 1o -
(o) olloi shores in the compony; or

(b) gront rights to subscribe for or to

convert ony security into shores in

the compony, only if they ore

outhorized to do so by-*he
eemBe*yl---eCk;les---er by o

resolution of the compony.

Contenlious

There is no opporent or immediote need 1o

delete the outhorizolion for olloiment from the

orticles of ossociotion.

Mosl componies formed in Kenyo. including

those thot hove odopted the Model Articles of

Associolion in lhe Componies Act 2015, moke

provision for ollotmenl by directors. Agoin ii

ollows for expediency in lhe monogement of

the compony by giving the directors outhority

to issue ond olloi shores os per the orticles of

ossocioiion withoul hoving to revert to the

shoreholders for outhority to issue ond ollot

further shores.

I



Section 329 (2)

An outhorisotion under subsection (l ) moy be

given f or o porticulor exercise of lhe power or

for its exercise generolly. ond moy be

uncondilionol or subjecl to condilions.

An outhorisotion under subseciion (l) moy be
given for o porticulor exercise of the power or

for its exercise generollyr---€Fd---m€y--.l0e
The shoreholders of o compony, os the owners

of the compony, ore ollowed to delegote ony

power or oction to lhe boord os well os direct

the condilions (if ony) under which shores in

the compony moy be ollotted by lhe boord of

directors. This power connot be derogoted by

stotute ond lherefore this. delelion, is not well

considered ond should be struck from the bill.

Conlenlious

(2)An offeror who hos, os o result of

occeptonces of lhe offer, ocquired or

unconditionolly controcied to ocquire: {o)

not less thon ninety percent volue of the

shores lo which the offer relotes;

Section 6l I (2) (o) An offeror who hos, os o result of occeptonces

of the offer, ocquired or unconditionolly

controcied to ocquire: {o) nol less thon ninely

fifty percent volue of lhe shores to which the

offer relotes.

Section 6l I {2) (b)

(2)An off eror who hos. os o resull of

occeplonces of the offer, ocquired or

unconditionolly conlrocted lo ocquire: (b) if

lhe shores io which the offer relotes ore

voting shores - noi less 'lhon ninely percent of

the voting rights confened by lhose shores,

moy give nolice to lhe holder of ony shores

(2)An offeror who hos, os o resull of

occeptonces of lhe offer, ocquired or

uncondilionolly conlrocted to ocquire: (b) if

lhe shores io which the offer relotes ore voling

shores - nol less thon cineiy fifty percenl of the

voting rights conferred by those shores, moy

give notice to ihe holder of ony shores to which

the offer relotes to thot the offeror hos not

The provisions with respect to squeeze in ond

sell oui ore o key minority shoreholder

proteclion mechonism to prevent moiority

shoreholders from oppressing minority

shoreholders in o compony in lhe evenl of o

buy-oul. ldeolly, squeeze-oul ond sell-ou1

righls connot be exercised until o bidder holds

both 90% of lhe shores to which on of fer

relotes. ond 90% of the voting rights corried by

those shores. The ocquisition process is only

triggered if i0% or less of the minority

shoreholders do not wish to sell their shores to

the offeror. This ensures lhot the lorgest

Contentious

"Squeeze in" ond "Sell out" provisions

9



1o which ihe offer reloles lo thot the offeror

hos not ocquired or unconditionolly
controcted lo ocquire thol the offeror
intends to ocquire those shores.

or unconditionolly conlrocted to
ocquire thot the offeror intends to ocquire
those shores.

ocquired

(4) An offeror who hos, os o result of
occeptonces of the offer, ocquked of

unconditionolty controcted ocquire - (o) nol
Iess lhon ninety percent in volue of ihe shores

to which lhe offer relotes;

Section 5l I (4){o) {4) An offeror who hos, os o result of
occeptonces of the off er. ocquired of
uncondilionolly controcted ocquire - (o) not
less thon ir:le+-fifty percent in volue of the
shores lo which the offer relotes;

Seclion 6l l (4) (b)

{4) An offeror who hos. os o result of
occeptonces of the offer, ocquired of
uncondilionolly controcled ocquire - (b) if
the shores of thot closs ore voling shores - not
less thon ninety percent of ihe voting rights

conferred by those shores.

(4) An of feror who hos. os o result of
occeptonces of the off er, ocquired of
uncondiiionolly controcted ocquire - [b) if the

shores of thot closs ore voting shores - nol less

fhon Rin€+y-fifty perceni of the voting rights

conferred by those shores.

possible opportunity is

shoreholders lo sell-out.

offorded to minority

This proposed omendment now seeks to
trigger on ocquisilion if SO% ot less of the

shoreholders of the shores on offer do not wish

to sell lheir shores to the offeror. This vocotes

ony minority protections under the Componies

Act. The new provisions will most likely leod io
obuse of rights of ihe minorily shoreholders-

ond would likely be chollenged under low os

oppression. The minorily protection rights hove
long been prolecied by lhe courls ond lhese
principles hove developed over mony yeors of
proctice ond court in'lerpretotion. This

proposed omendment will be liobte to
chollenge in the courts.

English, Condoion, common low ond indeed
most legol systems in the world set o threshold

ot 90% ond ihere is no lustificotion in reducing
lhe level.

The Copilol Morkets Authority would objecl to

re-bosing to 50%.

The provisions ore likely lo moke schemes of
onongemeni ond olher thresholds in ihe low
thol ore sel ol 757o redundont.

_ t0 -
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Seclion 615(3)(o) (ii) This section does nol exist in the Componies

Act

We hove ossumed thot the 8i,/ proposes to

omend section 615 (3)lb) (iil

Section 6t 5 [3) (b) lii)

The holder of voting shores to which the offer

relofes who hos not occepfed the offer moy

require the offeror to ocquire those shores if,

ol ony lime before the end of the off er period

- fb/ those shores. with or without ony other

shores in the compony thot the offeror hos

ocquired or conlrocted to ocquire, wheiher

uncondilionolly, or subjecl fo conditions

being sotisfied - (ii) conf er nol tess thon ninefy

percenf of the voting rights in fhe compony

or would do so bul for lhol subsection.

The holder of voting shores to which lhe offer
re/oles who hos nol occepfed the offer moy
require the offeror to ocquue lhose shores if, of
ony time before the end of the offer period _

/bJ those shores, wiih or without ony other

shores in the compony ihof ihe offeror hos

ocquired or conlrocted to ocquire, whelher

unconditionolly. or sublect to conditions being
sotisfied - (ii) confer not /ess thon Aiae+y.-fifty

percent of the voting righls in the compony or
would do so bul for fhot subsection.

Section 615 (4)(b)(il

The holder of the voting shores to which the

offer relotes who hos not occepted the offer

moy require the offeror lo ocquire lhose

shores if, ol ony time before the end of the

offer period - (b) those shores, wilh or without

ony other shores in the compony thot the

offeror hos ocquire or conlrocted to ocquire,

whether unconditionolly or subject to

The holder of the voling shores to which the

offer relotes who hos not occepted the offer

moy require the offeror to ocquire those shores

if, ot ony time before the end of ihe offer period

- {b) those shores, with or withoul ony other

shores in lhe compony thot the offeror hos

ocquire or controcted to ocquire, whether
unconditionolly or subiect to conditions being

solisfied - (i) omount not less thon fifty nine*y

Some comment os in porogroph 9 obove.

Unworkoble ond unocceptoble proposol ond
we recommend thot this omendment be

struck from the bill.

Some comment os in porogroph 9 obove.

Unworkoble ond unocceptoble proposol ond
we recommend thot this omendmenl be

struck from lhe bill.

- 12-



conditions being sotisfied - (i) omount nol less

thon ninety percenl in volue of oll the voting

shores in the company or would do so for

subseclion (l ) of seclion 590;

percenl in volue of oll the voling shores in lhe

compony or would do so for subseciion (l) of

section 590:

Section 6l s (s) (o)(i) This section does not exist in the Componies

Act.

/f is possible lhot the section lo be omended

moy hove been Section 61 5 (5)(b)(i):

/t is possible fhot the seciion lo be omended

moy hove been Section 615 (5)(b)(i):

(5) lf o tokeover offer relotes to shores of one

c/osses ond ol ony lime bef ore ihe end of ,he

off et period - (b/ lhose shores, with or withoul

ony other shores of lhot closs lhot the off eror

hos ocquired or controcled to ocquire,

whether unconditionolly or subjecf to

condilions being sotisfied - frJ omount nof less

fhon ninety percent in volue of oil lhe shores

of thot c/oss;

(5) lf o takeover offer relotes lo shores of one

closses ond ot ony time before lhe end of lhe

offer peiod - [b/ those shorer with or withoul

ony olher shores of ,hot closs thol the offeror

hos ocguired or conlrocted lo ocquire.

whelher unconditionolly or subjecf to

condiiions being solisfied - (i) omount not ,ess

thon fifly s;66,17-percent in volue of oll lhe

shores of thot c/oss;

Some commenl os in porogroph 9 obove.

Unworkoble ond unocceptoble proposol ond

we recommend thot this omendment be

struck from lhe b'ill.

Section 615 (5)(o){ii) This seciion does noi exist in the Componies

Acl.

/i is possib,e thot lhe seclion lo be omended

moy hove been Secfion 61 5 (5)(b)(ii)

- t-, -



/i is possib/e thot the section to be ornended

moy hove been Section 615 (5)(b)lii):

[5) lf o tokeover offer relotes lo shores of one

ciosses ond ot ony time befoe fhe end of the

offer period - fbl those shores, wilh or without

ony other shores of lhol c/oss tho! lhe offeror

hos ocgu,Ted or controcted lo ocquire,

whether unconditionolly or subject to

condilions being sofisfied -(ii) if the shores of
thoi closs ore voting shores, confer noi /ess

thon ninety percenl of the voting righls

corried by lhe shores of thol cioss

f5/ lf o fokeover offer re/ofes lo shores of one
c/osses ond ot ony time before the end of lhe
offer penod - /bJ those shores, wilh or without

ony other shores of ihot closs that the offeror
hos ocquired or controcted to ocquire,

whether unconditionolly or subject to

conditions behg sotisfied -(ii) if the shores of
thot c/oss ore voting shores. confer not less thon

fifty eieegpercenf of lhe voting rights conied
by the shores of lhot c/oss.

Componies quolitying os smoll: generol rules

Seclion 624 (3) (c)

The quolifying conditions ore sotisfied by o
compony in o yeor in which il sotisfied two or

more of the following requiremenls - {c) il

does nol hove more thon fifty employees.

The quolifying conditions ore solisfied by o
compony in o yeor in which il sotisfied lwo or

more of lhe following requirements - (c) it does

not hove more lhon fi++f-twenly-five

employees.

Acceptoble

The proposol io reduce lhe number of
employees thot o compony should hove in

order lo quolify os o smoll compony in the

smoll componies regime to 25 employees moy

reflecl the economy oi present.

2 THE VALUE ADDED

TAX ACT (NO. 5 OF

20r3)

Section I 7 (5)

"Where the omount of input tox thol moy be
deducted by o registered person under

subsection (1 ) in respect of o tox period

exceeds the omount of output tox due for the

Insertion of sub-section '17(5)(c) a(d)

c) the Commissioner is sotisfied thol such

excess orises from tox withheld by

oppointed withholding ogents;

The VAT Acl 2013, only permits refunds where

there is excess input lox os o result of moking

zero roted supplies; refund for lox poid in enor;

or on bod debts subject to certoin condilions.

Some commeni os in porogroph 9 obove.

Unworkoble ond Unocceptoble proposol ond
we recommend thot this omendmeni be
slruck from the bill-

- 14 -
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period, the omounl of the excess sholl be

corried forword os input tox deductible in the

next tox period:

Provided thol ony such excess sholl be poid

to the registered person by the Commissioner

where-

o) the Commissioner is solisfied thot

such excess orises from moking zero-

roted supplies; ond

b) the registered person lodges lhe

cloim for lhe refund of lhe excess tox

wilhin twelve months from lhe dote

the iox becomes due ond poyoble."

d) lhe Commissioner is sotisfied lhot such

excess orising out of tox withheld by

oppoinled tox wilhholding ogents moy

be opplied ony tox poyoble under ihis

Act.

The omendment proposes lwo things;

o) io provide thot one con utilize

withholding VAT (WHVAT) credits

ogoinst ony VAT poyoble in the Act;

ond

b) to provide thot WHVAT credits con be
porl of o refund cloim to the

Commissioner in VAT refund

opplicotion.

WHVAT is VAT withheld by o recipient of

loxoble supplies who is oppointed by the KRA

to deduct VAT ond remit the some lo the KRA

ogoinst o supplier. The Wiihholding VAT rote is

6%. Ihe VAT withholding Agent is expected to

remit the WHVAT (6%) to the KRA ond remit the

bolonce (l 0%) fo the supplier of loxobte

supplies.

From o legislolive perspective, it is nol cleor

how o regislered person could utilize the VAT

credits orising trom WHVAT.

We note thot in proctice, suppliers utilize the

VAT credit orising from the WHVAT ogoinst VAT

poyoble when occounting for VAT.

- 15-



Llkewise, regislered persons who moke both

siondord roted supplies ond zero-roted

supplies ond ore perpetuolly in o VAT credit
position, ordinorily include ihe WHVAT element

in o VAT refund cloim to lhe Commissioner.

Therefore, The proposed omendment

ottempts to bring clority to whot wos poor low.

ll remoins 1o be seen if the omendmeni will

ochieve this.

a THE ALCOHOLIC

DRINKS CONTROL

ACTNO.4ol2010

Delete the definition of lhe word "mogistrote"

ond substituie therefor the following

"mogistrote" hos the meoning ossigned to it

in the Mogistrotes' Court Act.

The Alcoholic Drinks Act effectively ploced

offences under the Act outside lhe jurisdiction

of the resident mogistrole by defining

mogislrote os o mogistrole obove the ronk of

residenl mogislrote.

All codres of mogistrotes will lry offences under

the Act.

4 THE WITDLITE

CONSERVATION

AND

MANAGEMENT ACT

(NO.47 OF 20rs)

23. Estoblishment of Endowment Fund

23. (l ) There is esloblished o Wildlife

Conservotion Trust Fund thol sholl be vested

in o governing body estoblished in

occordonce with subsection (2)-

(2) The governing body refened to in

subseclion (l) sholl serve os o public-privote

portnership ond comprise -

o) o Choirperson being oppointed the

Cobinel Secreiory;

Deletion of the word "being" oppeoring in
porogroph 2312) (o) . The sub-section if

omended with then reod:

"o) o Choirperson oppoinled lhe Cobinel

Secrelory"

Delelion of the words "who sholl be the

Choirperson" oppeoring in porogroph 23b).

The sub-seclion if omended with then reod:

Nofe: fhe subslonliol chonge fo secrion 23

resulted from the enaclmenl of The Slolute Low

(Misce oneous Amendmenl) Act 2018 which.

when il corne inlo force, repeoled lhe enfire

seclion 23 of the Wildlife Conseryolion ond

Monagemenl Act.

The chonge proposed by The Stolute Low

(Amendment) Bill 201 9 seeks to remove

ombiguity thot orose from the 20I 8

omendmenl io section 23.

_ 16 _



"b) the Principol Secrelory in lhe Sfote

Deporfmenl for the lime being responsible for

motte$ rcloting lo wildlife."

THE

MICROFINANCE

ACT NO.'I9 OF

2006

Seclion I 4(l ) (f) prohibits Microfinonce

lnsiitulions from engoging in wholesole ond

reloil lrode.

Microfinonce institulions con engoge in

wholesole ond retoil lrode to the exlent strictly

necessory for the conduct of business by shorio

compliont microfinonce institutions.

Shorio complionl microfinonce institulions will

be oble to engoge in wholesole ond retoil

trode in line wilh lhe Shorio low reslrictions

ogoinst interesls (Ribo).

This omendment follows the omendments lo
the SACCO Societies Act lNo.l4 of 2008) by

lhe Finonce Act 2017 providing thot the CS in

consultolion with SASRA sholl creote

b) the Principol Secrelory in lhe Slote

Deportment for the time being

responsible for motters reloting to wildlife

who sholl be ihe Choirperson;

c) the Principol Secretory in the Stole

Deporiment for the time being

responsible for motters reloting to
finonce;

dJ the Director Generol of the Service who

sholl be lhe Secretory;

e) four represenlolives from the privote

sector. who sholl hove technicol

experience in eifher philonthropy, low,

nolurol resources, finonce, business ond

investment motlers; ond

f) o representotive from the office of lhe

Atlorney Generol.

ln our view, however, the proposed

omendment to subsection 23(2){o) is still

ombiguous os lhe proposed omendment

could meon thot the Choirperson of the

Wildlife Endowmenl Fund would be oppoinled
os Cobinet Secretory for the time being

responsible for molters reloting to wildlife {the
"CS"). The ollernote meoning, which we

believe is the intention of the provision ond of

lhe proposed omendment, is lhot the CS will

be the Choirperson of the Wildlife Endowment

Fund. A more suitoble omendment to sub-

sec'tion 23(2) (o) would therefore be to word

the sub-section os "the Cobinet Secretory who

will be ihe Choirperson".

5
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regulotions for the licensing ond supervision of

Shorio compliont SACCO societies.

These omendmenls moy be lhe first siepping

stones towords the estoblishment of suiloble

regulotory fromework for Shorio compliont

finonce insiitutions.

6 THE PUBLIC

FIN,ANCE

MANAGEMENT A,CT

NO 18 0F 2012

Section 2( I ) (d) defines on occounting officer

in the cose of the Porliomeniory Service

Commission {PSC) os the clerk of the Senote

in respect of the Senole ond the Clerk of the

Notionol Assembly in respecl of the Notionol

Assembly.

An occounting officer in respect of the (pSC)

will olso include such other officer in respeci of

ony other office in lhe porliomentory service os

the CS sholl, within t4 doys of the pSC's

resolution, designote.

Empowers lhe PSC lo designole occounting

off,cers in the porliomentory service in oddition

to the two clerks of the Houses of Porlioment.

This omendment seeks lo octuolize the

resolution olreody mode by PSC on 1 4

Februory 20I 9.

Coulson Horney LLP Advocoles

Noirobi

April 2019
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April 12,2019

Clerk Of Thc National Asscrrbly,
Officc of the Clerk,
Main Parliarrent Buildings
P.O. Box 41842 Nairobi 00100

CLERK'S OFFICE

Attn: Michael It. Sialai

Dear Sir,

Ile: AMBNDMENT oli slicl'loN I7(5) TIIB vALUtt ADDBD TAx ACr',20I3

We rcl'er to the above tnatter ancl to thc invitation by the National Assembly lbr public
palticipation on the Statutc Law (Miscellaneous Amendment) Bill,2019 (Bill Nurlber 2l
of 201 9) ("tlte Ilill').

Specifioally, we write in rcferencc to thc proposal to amencl Section l7(5) of the Value
Added'l'ax Act ,2013 ("the vAT Act") as provided in the Schedule to the Ilill.

Background

Kenya l)ower and, Company Limited ("KPLC") the only customer of thc Inclependent
Power Ploducers ("lPPs") is a withholding ("lttV') value Addecl 'I'ax ("vAr,) agent
appointcd by tlie Kenya Revcnuc Authority ("KRA") 'lherefore, KPI-C is under obligation
to withhold VAT of 6oh fron paymcnt rnade to various suppliers (including suppliers of
electrical power).

Challengcs

Withholding 6Yo of the VA'l'payable to IPPs, spccifically those using fossil fuels (such as
diesel), results in the accumulation of significant VAT refuncls in the books of these
companies.





'l'his is because a signilroanl con.rl-ror.rcr.rt o1'the total amount payablc by KIrl-C fbr sr-rpply
o1'clcctricity constituLes lucl cost rcirrburscmcnts (up Lo 650/o cluring peak capacity - with
thc balance represented by cncrgy and capacity chargcs). ll)l)s incur l6Yo input VATon
heavy fuel oils and 8% VA'l'on automotivc gas oil which is subscquently rcirnbursecl by
KI)l,C at cost. As a result, the outpLrt VAT payablc to thc KIIA cach rnonlh tends to bc less
than thc 60htbat KPI-C currcntly withholds directly.

l'his locks up the cash flow of the II)l)s with no prospcct ol'getting a reluncl as they are not
rnaking zero-rated supplies.

Most of thc therrnal powercd (especially dicsel) IPPs are alrcacly in a VAT refundable
position as at April 201 9, dcspite the f act that since tl-re rc-introduction of the WII VAl- in
January 2015, lhey have t'reerr operating at a very low capacity thctor (in many cases
minimum), and thus very low input VATdue to minimal fuel purchases. 'l'his position will
quickly escalate should there be an increasc in operatiorral czrpacity, plunging tl-rc entities
into irlpossible negative cash flow ;rositions.

Morcover, thc withheld VAl'has rcsulted in accumulatcd irrecovclablc VA'l- fot-IpPs,
which kecps br-rilding up and which cannot be rcfundecl cil-rc to lack of enabling WH VAl'
reJund provisions under the Act.

Accordingly, the IPPs will have no ohoice bu1 to pass this cost Lo KI)l.C through a tariff
adjustlnent in accordance with the I)ower Purchase Agrccrnents, which will evcntually be
passecl to the final consumer - a scenario contrary to the Govcrnrtrent's airn of reducing
the cost o1'powcr in order to increasc competitiveness 1'or the Kcnyan econolny.

I{ecoln mendations

As a rcsult of the challcnges facccl by IPPs an enumcratecl above, we propose that
l)arliatr-rent should create a mechanism in law to address the problerns associated with
accumulation of the VA-l' credit by IPPs. To this end, wc support the provision that the
cxccss arising out of tax withheld by appointed tax withholding agcnts, may be applied
against any tax payable r-rnder this Act.

'l'o this cnd, we support the amendmcnt of Section l7(5) o1-the VA'l' Act,2Ol3 as contained
in the Statute l.aw (Miscellaneous Amcndrnenl) Bill,20l9 and propose that it be enacted
as is.





We trust you will find our recommendation in order. In the interirn, should you need further
information or clarification, please do not hesitate to contact the undersigned.

Yours faithfully,

Henry Muthanji
General Manager & CEO
Iberafrica Power Limited

Norman Wanyiri
General Manager

Gulf Power Limited

Seeman Seeman

Plant Manager

Thika Power Lirnited

Eng. Julius Riungu
Chief Executive Officer
Tsavo Power Company Limited

Lars Kjaer Olesen

General Manager

RabaiPower
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We trust you will find our recommendation in order. In the interim, should you need further
informatiorr or clarification, please do not hesitate to contact the undersigned.

Yours faithfully,
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Henry Muthonji
Gencral Manager & CEO
Iberafrica Power Limited

Norman Wanyiri
General Managcr

Gulf Power Limited

Seeman Seeman

Plant Manager

Thika Power Limited

Eng. Julius Riungu

Chief Executive Offrcer
Tsavo Power Cornpany t,iurited

Lars Kjaer Olesen

General Manager
Rabai Power
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The industry, being highly capital intensive, has suff'cred tlom severe cash crunch as a result ola majority of its
capital being held up in VAT cledit florrr the gorrernrrrenl. 'l'he law as preseptly writtep lras rro mecSa,is,r l.or
reftrnd of Withholding VAI'. l-his has slowed down the growth of the inclustry ancl impacted the growth of the
couutry's economy negatively.

Our Proposal
As a result of the challenges faced by the PIEA rrenrbers, Parliamelt should create a mechanism in law to
address the issue of the VAT credits. To tlris end, we support tlre amerrclment o[Sectior.r I7(5) of the VAT Act,
20 I 3 as coutained in the Statute l-,aw (Miscellaneous Anrcnclnrent) Bill, 20 l9 to allow taxpayer.s claim refirrrcl
arising fi'om withheld VAT.

Co n clusion
We tlust you will find our requests in order and we hope that the amenclment will be fast-tmcked i,to law. I,
the interim, should you need furthel inforrnation or clarification, please do not hesitate to contact the
rundersigned.

Youls Faithfully,

,llr,t.,-v.. f_/t
Wanjiku Manyara
General Manager
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The Clerk of the National As
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Main Parliament Buildings
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Dear Sir,

REQUEST FOR PUBLIC PARTICIPATION _ WITHHOLDING VAT REFUNDS
STATUTE LAW (MISCELLANEOUS AMENDMENT) BILt (NATIONAL BILL N

We refer to the above matter.

9 u*e -\ €,

o.210F rrr;p '.( \L"'

yr'\
We submit this letter in support of the proposed amendment to section 17(5) of the Value Added taxi?* 

(
(vAT) Act as set out in the statute Law (Miscellaneous Amendment) Bill 2019.

Background

Gc Retail is a company registered in Kenya. lt has undertaken the construction of a mall situated along
the Thika Superhighway, which mall has been branded, Garden City Mall. The mall which was officially
opened on 28th May 2015 has over one hundred defined spaces which have been rented out as shops
to various tenants for commercial activities.

The mall was constructed at a cost of approximately KShs.4 Billion and at present GC Retail is carrying
a significant lnput vAT credit of approximately KShs.400 Million in its vAT Returns. Noting that the
mall is offering commercial rental space, GC Retail charges VAT on the rent supply, which VAT is offset
against the lnput VAT credit over time.

Appointment of VAT Withholding Agents

The Finance Act, 2016 introduced the provision for the appointment of VAT withholding agents via an
amendment to the Tax Procedures Act, 2015 through section 42A which subsection (1) states: -

"The Commissioner moy oppoint o person to withhotd six per cent of the toxable volue on
purchosing toxoble supplies ot the time of poying for the supplies and remit the some directly
to the Commissioner."

The Commissioner has so far appointed forty-five of the tenants at the mall as withholding vAT agents.

The Finance Act,201.l subsequently amended section 42A of the Tax procedures Act, 2015 by
introducing a new subsection (4A) which states: -

"The Commissioner moy ot ony time exempt any supplier from
such supplier hos suft'iciently demonstroted thot due to the n

/\

:)

&s&

this section if



I

the opplicotion of this section, he is going to be in o continuous credit position for o period of
not less thon twenty-four months."

ln this regard, the forty-five tenants do not pay to GC Retail all the VAT charged due to their appointed

withholding agent obligation. As such, the output VAT collected by GC Retail is less than its claimable

position (input VAT). This perpetual credit posjtion arising from high input taxes owing to the withheld

VAT has subsisted for a period exceeding twenty-four months.

We are unfortunately unable to seek a refund of the excess input tax, as the excess credit does not

arise from zero rated supplies, which is currently the only qualification for the application for refund of

excess input tax as provided under Section 17(5) of the VAT Act No.35 of 2013. We anticipate that

more of our tenants will be appointed as withholding VAT agents by the Commissioner and as such the

VAT credit offset previously anticipated will take much longer to materialize. This has had a direct

adverse impact on our business and cash flows.

The Kenya Revenue Authority (KRA) issued guidelines ("Guidelines to Toxpoyers on Exemption from
withholding vAT") on 14th December 2017. we made an application for exemption in accordance

with these guidelines and are pursuing the same with the KRA.

The Proposed Amendment

Once amended, Section 17(5) will read as follows

"where the omount of input tox thot moy be deducted by o registered person under subsection

(1) in respect of o tox period exceeds the omount of output tax due t'or the period, the omount

of the excess sholl be carried forword os input tox deductible in the next tox period:

Provided thot ony such excess sholl be poid to the registered person by the Commissioner

where -

o)

b)

c)

d)

the Commissioner is sotisfied thot such excess orises t'rom moking zero-rated supplies;

ond
the registered person lodges the cloim for the refund of the excess tox within twelve

months from the dote the tox becomes due ond poyoble; or
the Commissioner is sotisfied thot such excess arises from tox withheld by oppointed

tox withholding ogents;
the Commissioner is satisfied thot such excess orising out of tox withheld by

dppointed tdx withholding agents moy be applied ogoinst ony tax poyoble under this

Act."

The Statute Law (Miscellaneous Amendment) Bill 2019 seeks to introduce the paragraphs in bold

above. The effect of the proposed changes will be to enable taxpayers on whom withholding VAT has

had a negative cashflow impact, such as GC Retail, seek a refund for the VAT that is withheld by

appointed agents from the Commissioner for VAT.

Conclusion

We write this letter in support of the proposed amendment as it will have a direct impact on our

investment and in response to the call for public participation on the Bill as published in the local

d a ilies.

Please feel free to come back to us should you require any clarifications

2



Yours faithfully,

J.

Antony Kambiriri
Finance Director
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April12,2019

Clerk Of The National Assernbly,
Office of the Clerk,
Main Parliament Bui I dings
P.O. Box 41842 Nairobi00l00

@
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Ir tt[yh\'*9n
t0 q

Attn:MichaelR. Sialai

f)ear Sir,

Re: AMENDMENT oF SECT'ION rz(s) THE VALUE ADDED r.Ax ACT,2013

We refer to the above Inatter and to the invitation by the National Assembly for public
participation on the Statute Law (Miscellaneous Amendment) Bill, 2019 (Bill Number 2l
of 2019) ("the Bill').

Specifically, we write in reference to the proposal to amencl Section I7(5) of the Value
Added'fax Act ,2013 ("the vAT' Acf') as providecl in the scheclule to the Bill.

Background

Kenya Power and company Limitecl ("K?LC') the orrly customer of the Independent
Powel Producers ("IPPs") is a withholding ("wLf,) value Aclded.I,ax (,,vAT') agent
appointed by the Kenya Revenue Authority ("KRA") Therefore, KPLC is uncler obligation
to withhold VA'f of 604 fi'otn payrnent urade to various suppliers (including suppliers of
electrical power).

Challenges

Withholding 6Yo of the VAT payable to IPPs, specifically those using fossil fuels (such as
diesel), results in the accurnulation of significant VAT refunds in the books of these
companies.
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-l'his is bccarrse a sig,nilicant collrponent of'the total anror-lnI payablc by Kl)t.C tt>r strpply

o1'elcctricitl, constitrrtcs firel cost rcinrtrtrrscrnents (up Lo 65Yo cluring peak cullacitv - rvitlt

thc balarrce rcprcserrtccl by energl,arrtl capacit-l'chargcs). ll)l)s incur l60Z inptrt VA'f orr

hcavv luel oils arr<l ti%, VA'l on arrtorrrotivc gas oil rvhich is sutrsecluently'reintbtrrsccl b1"

l(l'1.(lat cost. As a rc:sul(, the olltpirt VA'l'payablc to the KRA cach ntonlh icllds to lre less

tharr thc (r'% tlrat K[)L(.. currcntly r.r,ithholcls directly.

'this locks up the caslt liow olthe IPPs rvitlr no prospecl ol'getting a lelLrtd as the-v are llot

ntak i n;'. z-ero-ratecl strPPl ies.

Most of'the therrnal powerecl (especially diesel) IPPs are alreacly in a VA'l' rctirndable

positiou as at Aplil 2019, despite thc l'act that sirrcc lhe le-introrluction oltlte WI I VA'l' in

January 20 15. theri,havc been operating at a vely lorv capacity fhctor (in tnany cases

mininrun-r), and thus ver'1, l6q, input VA'l'duc to nrirrinral ltrcl purchases. l'his position lvill
quickly escalate slroul<l there be an ir.rclease in opelational capacity, plunging the errtities

into irnpossible rrcgaLive cash f'lorv positions.

Moreor,,cr, thc rvithhelcl VA'l' has lesultecl in accumulaterl ilrecoverablc VA'l- tilr IPPs,

which l<eeps bLrilclirrgi tr;r ancl which cannot be refundecl rlue to lack of enabling WII VA'f
rel'uncl provisions under the Act.

Accordingly, tlre lPPs will have no choice but to pass this cost to I(PLCI through a tariff
adjustment in accordance with the Power Purchase Agleernents, which will eventually be

passecl to the final consLuT)cr - a scenario contrary to the Governrttent's ainr of reducing

the cost olpower in orclcl to irrcreasc cor'Irpetitiveness fbr the Kenyan econonry.

Ilecomrnenclatir-rns

As a result of'the challenges facecl by II)Ps an enunleratecl above, we pr'opose that

Parlianrent should creatc a n'lechanisrr in law to address the problems associated with

accur:rulation of the VA'l' credit by IPPs. To this end, we support the provisiott that the

excess arising out of'tax rvithheld by appointed tax withholding agents, may be applied

against an), tax payatrle under this Act.

To this end, wc sullport the arnendment of Section l7(5) o1'the VA'l- Act, 201 3 as cotttaine<l

in the Statute l,aw (Miscellarleous Anrendrnent) Rill,20 l9 and propose that it be cnacted

as is.



!V t: ltLtst yoLr rvill tlrltl otrr.tccotttrttcn<latiorr in ortlcr'. lrr tlrc inlci.irrr, should vorr rrcerl lirrthcr
ill[irrtltation ol'cialillcatioti, plcasc <lo not hcsitutc to cor]tilct thc unclcrsisncd.

Yours Iiritlrlully,

llcrrly Muthanii
(lenelal Manager. & (ll:o
I bcr ali ica I)owcr Linritcrl

Nornran \\zarryiri
(jcncral lvlanager'
(i u I f' I)orver Lint itc<l

Lars K.jacr Olcscrr
(icncral Marrager

ILabai l)oil,r.:r'

Secntan Seenran

I)lanl Manager

I'lr ika l)t'rvvcr L,irritcd

Irng. Julius [liLrngu
('hicl' l:xccLrtive ( )fllccr
'l'savo I)owcr Conrpany t,irrritocl





April 12, 2019

Clcrk Of'Thc National Assernbly,
Office of the Cler.k,

Main Parl iarnent Builclings
P.O. Uox 4l 842 Nairobi 001 00

Attn: Michacl R. Sialai

Deal Sir,

llc: AMBNDMtrN.t.Otr SEClt.tON r7

Bachgrounrl

(s) ]'HI VAr_un ADDIID TAX ACT,20r3
we rel"er to tlre above rnatter and to thc irrvjtation lry thc National Assernbly fbr publicpailiciparion on thc Statute Law (Miscerrrrrrcous Arnendmcnr) 8iil,20r9 (Biil Nunrber.2lof 2019) (,,the Bill").

Spccifically, we write in. refclence to tlre pr.oposal to anrcrrd Section l7(.5) or trre VarueAdded'l'axAct,20 l3 ("thevATAcr',;orprnuid"cr inthescrrccluretotheBilr.

Kenya Porvc. ancl company Lirnited (-K|LC') rhe only custorner of the IndepenclentPoweL Producers ("I.ps") is a withhorcl ing ("wLt") varue Acldecr -rax (,,vA..,,) agcnLappointecl by the Kenya Revenuc Authority r"inn',1'r.hereftrre, KpLC is uncrer obligationto withh.ld vA'r' r:r'6%o frorn paymenr n.,n,r" ,o var.ious suppliers (incruding suppriers ofelectricol power).

Challcngcs

withholding 6% olthc vAT payahle to lPPs, specifically thosc trsing {bssil fuels (such asdiesel), r'esults in fhc accumulation of significant VA.r' r.efrrnds in the books of thescconrpanics.





'l'his is becatrsc a significant conrl)oner)[ olthe total anror.u)[ payable by l(IrLC lirr.sLrpplyol'elect'icity collstittrtcs luel cost lcirnbulscrnerrr.s (uP kr 6.5u4 <lrrr.ing, peak ca1:acity - rvitlrthe balance |clllcse,lcrl rry cne|gy irncr cnJracity chargcs). Ilrr)s incur. r60lo input VA.r.. r:nItenvy lirel oils arlcl 8% v N't' on autornotivc gas oil which is subsecluently r.einrbirrsccl byKPLC at cost' As a t'esttlt, the output vz\.t'paiabte to the I(tA eacluro,th te,ds t. bc lcssthan the 6Yo tltzrt I(pl-C currently witlrholcls <lirectly.

'l'his i.cks up trrc cash lrorv o1'thc IpI,s with no pr.ospcct oI getting a rer.un6 as they ar.e notnraking zcro-r.atccl supl:lics.

Most o1'tlle tllel'tnal powcrccl (cs1>ccially cliesel) Itrps ar.e ah.cacly in a vA.l. rclunrlal:lePosition as at Allril 20 19, despite thc firci tlrat since the re-introcluctio, of the wl-l vA,l.inJanuary 2015, they have been operati,g at a ver.y row ca1:acir.y rrrcr..r. (in nri,ry oirsesrllinirnurlr)' attrl tltus very low input VA'l'cluc t. nrinim,l firel ptrrchascs. This position rvillcluickly e.soalare srrourcr the'e be an incr.easc i, oper.ationar calracity, plunging the cntiticsinto inrpossihlc ncgntivc cash flow po.sitions.

Moreot'er' the witlrhelcl vAl'has resultccl in accunrulal.etl ir.rccovcr.ahle vA-l- ftrr ll)l)s,which keeps builclillg up and whicJr cannr:t be re{irncied riue .o lack ol.cnalrling wl,] vAT.reluntl pt.ovisiorrs urrdcr the Act.

Accorclirrgly, the r'ps wiil have n. choice bur to pass this cost to KpLC through a rar.irfad.justment in acco'da,ce with thc powcr purchasc Agreernents, which wi1 eventuary bepassed ro thc firlal consulllcl'- a scenario contrary to the covcrlrrnert,s ai,r ol" reducingthe cost or"powe'in orcrcr to increasc co,rpetitive,ess lbr.trre Ke,yan econor).Iy.
llecorn rnerr da tions

As a ,esull ol the crrarerges fhcccr by ,)ps a, er)u,leratecl a'.ve, wc ,roposr] th,tI)al'liatnerrt 'sltottlcl creatc a tnech,,is,r.r in law to acldr.ess the problenrs associalccl rvitlr.ccu,rurati.n .r'the VA'f credit by Ipps. ,I.o 
this cncr, we support trre pr.ovisio, that thcexcess arisi,g oul of tax withhcld by appoint.ea tax withhording ug.n,r, ,ray bc apllriedagainst any tax payable undcr tlris Act.

'l-o this encl' we suppor'l the artrenclnrent oIser:tion I7(5) of'tJre VA.l Act, 2013 as containc<l

l'l ll," 
*"rr'* Law (Miscellaneous A,rendmcnr) Bilr, 2019 ar-t<rororor. rhn, ir be cnacrecr





we trust you will tlnd our reconrtnendation in orcler. ln the inter.irn, should you neecl hrrtherinfornration or crarification, prease cro'ot hesitatc to contact the under.signed.

Yours faithfully,

lJenry Muthanji
Cencral Manager & CEO
Iberafrica power Limited

Norman Wanyiri
Gcncral Managcr
Gulf Porvel.Linritecl

Lars Kjaer Olesen
Genera.l Manager
Rabai Power

Sccrnan Seeman

Plant Manager
"l'hika Power Limitecl

I3ng. Julius Riungu
Chief llxecutive Officer
'l'savo Powcr Conrpany Liriritecl
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MBMORANDUM OF THB I'ARLIAMBNTARY SERVICE
COMMISSION TO THIT NATIONAL ASSEMBLY

DIIPAITTMENTAL COMMITTEE ON FINANCE ANDNATIONAL PLANNING ON THE STATUTE LAW(MISCELLANEOUS AMENI)MENTS) BILL, 20tg

I ]!.: Statute Law (Misceilancous) Amendments Biil, 20r9 was pubrished on29tr'March 2019. The Nationar Assernbly then cailed rpon tt",. pubric to giveits views o, the Bilr via an advertisernent praced in the Daily Newspapers onl0tr' April 2019. By a retter datecr 2,xr May z0r9 the Crerr< of the NationarAssembly invited the parliamentary Service cornmissio, to meet with theNational Assernbry Departrnent 
-colnrnittee 

on Finance and NationarPlanning to give its views on the proposal to amend section 2(l) of thePublic Finance Managernent Act,2012 at a rneeting to be herd on Friday,3,,rMay 2019.

' The Speaker of the National Assernbly/chairman, parliamentary servicecommission directed the Irinance comrnittee of the cornmission torepresent the cornmission at the meeting with the Nationar Asse.rblyDepartment committee on Finance ernd Nationar planning. Thismernorandurn is therefore prepared by the Irinance Cornmittee of thecornmission in response to the i,vitation letter of 2d l/,ay 20r9 and thedirections of the Speaker of the Nationar Assembly/chainnan, parliamentary
Service Cornrnission.

Arlicle 93 of the constitution of Kenya, 2010 estabrishes the parliament ofKenya which consists of the Nationai Assembly and the Senate. Article 94of the constitution then vests legisrative making authority in parriarnent.
Article 95 of the constitution then sets out the role of the Nationat Assernblywhich includes represcnting the people in trre constituencies, regislation,budget making, exercising ou".righi over State organs and approvingdeclarations of war and extensionr of states of 

",r".g"n""y. Article 96 of theconstitutio. provides fbr the role o1. the scnate whic-h includes representing

rAt

3

I I l'rL ir ,-'



the counties, parttctPatttig
dctclurining thc allocatiolr

the Iaw rnaking function ol' Pat'liament,

national rcvenuc alnol.lg thc counties and

single ParliantcntalY Scrvice

that is rcsporrsiblc lor the

lll
of

palticipating in the oversight ol'State Officcrs

4. Articlc 121 of the Constitr"rtiorr estzrblishes a

C'onrnrission for thc I)arliatlcntary Scrvice

provisi<tn o1'such services ancl lacilities to cnsltrc the efficicrlt zrnd ctlbctive

hrnctioning of Parliarnent. 'l-hc Parliamentary Service Commissiotl is

comprised of the following:

(a)'l'he Spcaker of the National Asscrrbly as chairperson;

iU)S"r"n'mernbers appointecl by Parliarnent fi'om among its tlrembct's of

5

whor.r-l-

(i) Four shall be nominated equally fi'om both llouses by thc party or

coalition of parties lbilning the national governtnent, o1'whou at

least two shall be wolnell; and

(ii) Three nominatccl by the parties not forrning the national

governlnent, at least one of whom shall be nominated front cach

l'louse and at least one of whom shall be a woman; and

(c) one man and one wolnan appointed by Parliarnent from alnong persons

who arc experiencecl in pLrblic affairs, but are not uretnbers of Pat liamcnt'

(d)'fhe vicc-chairperson is clected l}om among the above seven (7)

Members of Parliament.
(e)'l'hc Clerk of the Senate is the Secretary to thc Cornmission'

It is irnportant to recall that prior to the year 2000 therc was no

parliarneniary Service Comrnission ancl Parliament relied on the Office of

thc Pr.esiclent to provide it with services and facilities. This was an

nnl'ortunate situation which led to Parliament not being properly facilitated

to pcrlbrm its constitutional duties a1d further infringed on the principle of

scparation of powcrs.

'l-he Parliarnentary Service Comtnissioll was established by atl atnendtlent to

section 45 of the former Constitution of Kenya in the year 1999 and

operationalized by the enactt-nent ol the Parliarnentary Servicc Act in 2000'

Tic Cornmission has been rc-establishecl by Article 127 ol'the Constitution

ol'Kcnya,20l0.

6
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7' The Parliamentary Service is organizecr into the fbilowi,g-

(a)'fhe National Assernbly Service which is responsible for the provision ofservices and facilities to the National Assernbly;
(b) fhe Senate Service which is responsible tbr theprovision of services andf'acilities to the Senate;
(c) The Parliamentary Joir-rt Serviccs which is responsible fbr the provisionof services and facirities to both Flouses of parriament that are cross_cutting in nature and whose cluplication in each l-louse would not beprudent use of resources;
(d) rhe centre for .pa'liarnentary studies and 'l-raini.g which is a semi_

autonomous institution respo,sible for the provisionlf training services
to Members and staff of parriamcnt and the bo.,nty Assernblies.

8. Following the prornulgation of thc
National Assernbly continued as

Senate/Secretary of
Cornmission's sole A

Constitution, the Clerk of thenew
the

Parliamentary Service Cornmission until the
Accounting Officer for the
appointrnent of a Clerk to thethe Parliarnentary Service Commission as the

ccounting Officer in July 2013.

Nti-

9. As the realities and chalrenges of rnanaging a bi-cameral parriarnent became
apparent, the Parliarnentary Servicc commission becarne concerned that theactivities of the Nationar Assembry required the approvar, and wel.e
accounted for, by the clerk of the Senate despite the Iact that the National
Assernbly had its own Clerk appointed Lrnder Artic le l2g of the Constitution.'fhe cornmission therefore consicrcrs that the most appropriate manner ofhandling the issue is to have the law provide that the babinet secr.etary inthe Natio,al Treasury shalr designate as an accounting officer such otherofficer in the parliarnentary service as the comrnission ,riuy ,"rolr".

10.1'he National Assernbly inzor4 amended section 2(l) or.the public I.-inance
Management Act to have two Accounting of,ficers with the clerk of theNatio,al Assernbly being the additio,ar Ac-counting officer.

I 1'The commission has taker-r the considered view that to enhance servicedelivery it would be- more appropriate trrat those services provided jointry
and equally to the Houses be under the accounting superintendence of an
{ccounting officer or Accounting officers as thJ par.ria'-rentary Service
Comrnission may deem necessal.y.

J
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l2.lt is important [o note that section 2(1)(c) of the Public Finance Management

Act provides that the accounting officer in the case of the Judiciary is the

Chief Registrar of the Judiciary. The Judicial Service Commission therefore

informs the Cabinet Secretary in the National 'Ireasury who is the holder of
the office of Chief Registrar of the Jr-rdiciary fbr purposes of forrnal

appointment of the accounting officer for the Judiciary.

l3.ln respect of the national government, the Cabinet Secretary in the National

Treasury clesignates in writing accounting officers for the various national

government entities and ensures that there is an accounting officer in each

national governlnent cntitY.

14.The Commission is convinced that the proposed amendment to section 2(1)

of the Public Finance Management Act shall enhance service delivery as

well as accountability and responsibility in the administration of Parliament'

15.The Parliamentary Service Commission therefore supports the proposed

amendment.

I
l)

_-+i-
HON. ADAN KEY S, MP,
CHAIRPERSON, COMMITTEE ON FINANCE,
FOR: PARLIAMENTARYS ERVICE COMMISSION.
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( Double Taxation Agreement
- Kenya and l\4auritius
The Hlgh Court recently determined a petition filed
by The Tax Justlce Network-Africa ("TJNA") against
the Double Taxation Agreement ("DTA") between
Kenya and Mauritius. The TJNA is an independent
international network involved in research, analysis
and advocacy on internalional tax on financial
regulation among others. The TJNA challenged the
manner in which tho DTA was ratified on 23 May
2014 and raised peninent tax issues.

The Petition
The petition was filed on 3rd October 2014 against
the Cabinet Secretary for National Treasury,

The Kenya Revenue Authority, and the Attorney
General ("respondents"). The TJNA challenged the
constitutionality of the DTA and its nature of deflating
Kenya's ability to raise tax revenues. The TJNA
argued there are loopholes enabling the multinational
entities operating in Kenya to shift profits from
Kenya to tax havens through Mauritius. The petition
focussed on:

The ratification process: The TJNA argued that the
respondents failed to subject the DTA to ratirication
in line with the Treaty Making and Ratification Act,
2012 which require treaties to be approved by the
Cabinet and Parliament. As a result, the respondents
contravened the Kenyan Constitutlon in the manner
the DTA was ratified.

Withholding tax on interest and royalties: The
TJNA disputed the withholding tax on interest and
royalties provided by the DTA at the rates ot 1O%o in

comparison to the current applicable rates of 1570

and 20o/o respectively. Their submlssion was that

Kenya's tax base will be adversely affected il the
DTA is operationalised in its current state.

Taxation of other income: The TJNA submitted that
the DTA reserves taxing rights to the resident state
on other income not menlioned under the specific
articles. As a result, withholding tax on servlces,
management fees, and insurance commissions
among others is reduced from the curront 20% to
Oo/o.

Depriving Kenya tax t€venues: The TJNA
submitted that the DTA will deprive Kenya tax
revenues by allowing the forelgn investors to buy
the Kenyan companies through Mauritius holding
companies thus dodging Kenyan tax through round
tripping of their investments. They also argued
that the DTA will aid tax avoidance on payments of
dividends to foreign investors through share buy
backs options.

The DTA does not comply with the United Nations
("UN") and the Organisation for Economic
Cooperation ('OECD') models with respect to
Capital Gain Tax on galns realised from sale of
shares and reduces CGT from lhe cunent 5olo to 0oZ

thereby adversely affecting the Kenyan tax revenues

Tax sparing: The TJNA submitted that the DTA

allows tax sparing which enables Mauritius based
entities tax credits for Kenyan tax reduced or waived
as a tax incentive.

Termination of the DTA: The TJNA argues that the
OTA does not require mandatory arbitration and
restricls its lermination until after the fifth year.
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The Governmc.nt's Response
The government submitted: the DTA was negotiated
within the provisions of the law; the main objective of
the DTA was to attract foreign investment: taxation
of services and management fees provided uncier
taxation of Permanent Establishments; CGT was
suspended during the time of negotiations; the DTA
provides mochanism of rcsolving disputes including
mutual agrecment; the DTA underwent the necessary
approvals as demonstrated to the court; and the DTA
was not subjecl to Ratification as stipulated by the
Treaty Making and Ratification Act, ZO12.

The lssues for Determination
Subsequent to hearing the parties, the High Court
established issues for determination to be: whether
the making of the DTA violated the Constitution; the
laws governing making of DTA's; and whether the
petition was merited.

Court Ruling
The High Court ruled that: TJNA failed to
demonstrate how the Constitution was violated by
the respondents with respect to ratification of the
DTA; the DTA underwent some form of Ratification
and was approved by the Cabinet as demonstrated
by the respondents; TJNA did not show the
specific law requiring the Parliament's involvement
in the process of making or entering into bilateral
agreements; and the petition lacked merit on the
issue of const,tutionality.

However, tho Judge ruled that the Legal Notice No.
59 is a Statutory Instrument which ought to have
been tabled before the Parliament for scrutiny within
seven sitting days after its publication in line with the
Statutory lnstruments Act 2013. The fact that it was
not tabled in Parliament, Legal Notice No. 59 was
declared to be ineffective and void in accordance
with the Statutory lnstruments Act 2013.

Our Views
The Legal Notice No. 59 which gazetted the DTA
was rendered futile and void as it was not tabled in
Parliament as provided by the Statutory lnstruments
Act 2013. lt is worth noting that the Judge did not
give a ruling on the undcrlying tax issues raised by
the TJNA and restricted his ruling on the legality of
the process followed in ratifying the DTA. The Judge
ruled that the DTA underwent through some form
of Ratification to the extent of gazettement and the
process was considered to be compliant with the
applicable law.

Givcn the approach adopted by the High Court, the
petition would have been dismissed safe for the
Legal Notice 59 not being tabled in Parliament as

required by the Statutory lnstruments Act 20'13.

It is clear that the TJNA raised underlying pertinent
tax issues with views inclined towarcjs the
recommendations given by the OECD in relation
to tackling lhe Base Erosion and Profit Shifting
('BEPS). Whereas the Government's objective is to
attract the much sought foreign direct investments,
the relevant institutions need to be well inforrned of
the tactics used by tax havens in negotiating harmful
treaties.

The court ruling will act as a reference point in
ratification of DTAs in fulure and the relevant
institutions will be required to regularize Legal Notice
No. 59 in line with the Statutory lnstruments Act
2013 for the DTA to be effective.

VAT - Automated Verification
of Returns
The KRA issued a public notice on 29 March 2019
concerning the VAT Auto Assessment commonly
known as the VAA.

The notice informed taxpayers of improvements
made on iTax VAT return verification module following
various engagements with the stakeholders,

The module cross-validates invoice details in the
buyers' and sellers' VAT returns then generates
inconsistencies. The affected taxpayers are required
to resolve the inconsistences within a given period

from the date of notilication.

The taxpayers affected by January 2O1B VAA have
been given 60 days from 29th March 2019 to resolve
the identified inconsistencies to avoid disallowing of
input VAT claimed.

As highlighted in our Tax Alert issue no 1 of 20i9
and fa:dlefl issue No. 6 of 20 18, this exercise will
continue and it is paramount for taxpayers to stricuy
follow the guidelines given by the KRA while filing
their VAT returns.

The move is part of the KRlt's etforts in promoting
tax compliance and eradicating instances where
taxpayers claim fictitious input VAT.

We recommend the affected client to proceed and
file amended VAT returns and in the event iTax
generates errors, then the same will be liled at the
KRAs back office.





Please feel free to contact us for assistance with
VAA related issues.

Withholding VAT Refunds
The Statute Law (Miscellaneous Amendment)
Bill, 2019 that was published on 29 March 2019
proposes to amend Section 17(5) of the VAT Act,
201 3 by introducing Withholding VAT refunds.

Many suppliers who have their customers
appointed as Withholding VAT agents have
ended up being in VAT credit positions. For some
suppliers, the VAT credits are accumulating
very fast due to the nature of their businesses.

Currently, VAT Act, 2013 and the Tax Procedures

Act, 2015 [PA] do not have an explicit provision

on refund of withheld VAT, a fact that Kenya
Revenue Authority (KRA) has been relying on
and not processing any VAT refund applications
resulting from Withholding VAT. ln actual sense,
VAT credits resulting from Withholding VAT amount

to overpaid tax which should be refunded to the

suppliers in accordance with the Section 47 ol
the TPA. Unfortunately, VAT rofunds arising kom

Withholding VAT have not been processed in

accordance wilh Section 47 of the TPA. Through

the Finance Act 201 7, Section 42A of the TPA

was amended to give the Commissioner of KRA

powers to exempt suppliers in continuous VAT

credit positions for over twenty four months from

the Withholding VAT provisions. Some suppliers
have managed to secure these exemptions which

have enabled their customers who are appointed

as agents not to withhold VAT when making
payments to them. However, these exemptions

approvals from KRA take a long time to be
processed which has frustrated many suppliers

because it affects their cash flows.

The proposed amendment is commendable if

passed into law by the National Assembly as it will
have given a clear legal provision for VAT refunds

arising lrom Withholding VAT.

For more informalioo or assistance with this matter or any tax advisory related matlers contact us:

Michael Mburugu. Partner, James Mulili, Director, Joseph Mwavua, Mansge[
mmburugu@ke.pkfea.com jmulili@ke.pkfea.com jmwavua@ke.pkfea.com

fel: +254 20 42'lO OOO +254 732 144 OOO

PKF Kenya is a member firm of the PKF lnternational Limited family of legally independent firms and does not accept any

responsibility or liability for the actlons or inactions of any individual member or correspondent flrm or firms.

Thls newsletter is written in general terms for guldance only and is not a substitute for professlonal advlce. Whilst every care
has been exercised in ensuring the accuracy of informalion contained herein, we will not accept any responsibility for

enors o, omissions or for any action taken, or refraining from action without appropriate professional advice. This
newsletter is for lhe exclusive use by the clients of PKF and its associates and no part of it may be reproduced
without our prior written consent.

PKF Kenya: Your Trusted Business Advisors and Strategic Partners
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Prompt Payments to Suppliers:
lmplication to the Velocity of
Money, Economic Growth &

lnd ustria lization

Private Sector Perspectives
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TREND OF LATE PAYMENT CULTURE

'The culture of late payment seems to be on
the increase at an alarming rate thus making
it an urgent matter that the Government
n eeds to a dd ress.

arethe p

ved in d

. Both
invol

ublic and private sector
elayed payments.



I

MICRO, SMALLAND MEDIUM TERM (MSMEs)

.The most affected businesses resulting from
late payment in the private sector are the
small and medium sized enterprises (SMEs)

o This is due to the constrained cash flows
such businesses operate.



CASH FLOW CONSTRAINTS

Prompt payment is critical to the performance
and operations of any business and ensures the
necessary cash flows are available for
businesses to operate.

I . Late

o

payment
financial

ca uses increased administrative
burden to businesses. debtand

collectors etc credit bureau/risk mitigation



r

Payments arisin
from refunds

arising from tax
credit excesses

Late Payments
arising from

supply of goods
and services to

Government

Payments arising
from late

payment within
the private sector

Late payment
arising from slow
adjudication of

payment disputes



FACTUAL EVIDENCE OF A
LATE PAYMENT CULTURE IN

KENYA



AU DITOR G EN ERAL REPORTS

. Auditor General Reports continue to highlight the
increasing pending bills owed to suppliers in the Country.

'Long outstanding balances and pending bill are among the
top seven audit issues year on year.

. The Controller of Budget in their Iatest report on the
spending in counties for the financial year 2016/IT,listed
43 Counties out of the 47 as having accumulated pending
bills amounting to Sh35 .84 billion.



AU DITOR GEN ERAL REPORTS

'Auditor General Reports continue to highlight the
aaincreasing pending bills owed to suppliers in the
Cou ntry.

'Long outstanding balances and pending bills remain
among the top seven audit issues year on year.

'Report on the spending in Counties for the financial
year 2016/17, listed 43 Counties out of the 47 as

!.ry,lg gccumulated pending bills amounting to
sh35.84 billion owed to suppliers and contractors.



20!6/2Ot7 Auditor General Report on pending bills

r 43 County Goverments r Kitui E 3 Counites il
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NON-PERFORMING LOANS

'The ratio of gross noJl-performing loans to gross loans
increased from 10.56 percent in December 2017 to
11.81 percent in March 2018.

. Th is was attributed to
activities. (Centrol Bonk of
Banks' Credit Officer Suru,ey)

a slowdown in
Kenyo-201-8, the

busrness
Commerciol



IMPACT TO VELOCITY OF
MONEY



PAYMENT PATTERNS

.The velocity of money is a measure of how fast
money passes from one holder to the next.

.Coinage in Kenya is estimated to revolve once in
a year. This is because, the process of production
before su pply ta kes u p to th ree months.



Order raw materials and
inputs

(Three months)

Manufacturer process

(one month)

Supply

(one month)
Payment made after 90

days minimum (2 months)



PAYMENTTREND

oPayment period by Government is

estimated to be once in twenty four
months.

o payment period by Private sector is

estimated to be within 60 to 180 days.



Payment Periods - Private Sector

' According to Kenya Association of Man ufacturers data from in
201,6-2017 , lhe late payment problem was been quite severe
occasioned by the retail sector. (Study on Late Poyment in the
Retail Sector- published by Stote Deportment of Trade)
The debt that is over G0 da due was estimated at KES 1.6a s
billion or 82
KES 351 mill
than 60 days

% of total amount owed. The rest, amounting to
ion or 18% of the total amount owed being Iess

' The data KAM collected evidenced that, six local supermarkets
account for 93% of the total debt that was owed foi OO days.



IMPACT TO ECONOMIC
GROWTH AND INDUSTRY



Economic Pe rf rmance rn the
Manufacturing sector (KITJBS

2018 )
o ffianufacturing Sector Growth in 201,8 estimated to

have increased by 4.2% from 0.5 i n zo1,l .

. GDP Contribution declined
8.4yo tn 2017.

to 7.7 % in Z,OLB from

Formal employment increased by L.4 % to 3o7, sgz
persons accounting for LL.L% from 303,300 in 2O!7.
Manufacturing Sector is the 3'd largest contributor to
employment in the country.

a



Outstanding credit amounts arising from the export
refund formula (ksh)

. Estimated Manufacturers are owed over 10 Billion as at 31't
December 2018 in withholding VAT dues and VAT credit excess arsing
export refund claims.

.ln 2017 the Government introduced VAT Regulations, which
introduced a new formula meant to ensure businesses only claim
refunds for zero-rated supplies (the ratio of zero-rated supplies to the
total taxable sales revenue to arrive at refunds) as opposed to the
previous system where it was based on difference between output
a nd in put tax.

. Witholding VAT was also introduced in the country where
Commisioner of Tax appoints



outstanding credit amounts arising from
Withholding VAT (ksh)

o $/ithholding VAT was also introduced in the Country where
commissioner of Tax appoints withholding vAT Agents.

. Businesses
exem ptions.

tn perpetual credit positions can apply for

' Exemption process has not happened and refunds have not
been made due to absence of legal provisions for the same.



Outstanding credit amounts arising from the export
refund formula and whvat (ksh) (40 companies)

I

WHVAT

I

Export Refund

Formula

I

WHVATExport Refund

Formula

a
aI

3,283,555,8592,LO5,749,3t32,686,837,8L4775,463,436

t I



vAT Refunds owed to Manufacturers as at 3Lst December 201g

r VAT Export Formula r VAT Witholding VAT II



RECCOMENDATIONS ON THE
WAY FORWARD



Recommendation on
and Services

the Supply Of Goods

' Passage of the proposed amendments to the PPAD Act to allow for
secured credit through bank guarantees and letters of credit.

' Prompt payment Amendments/regulations under the PPAD to
provide for payment timelines and computing interest liquidated
and ascertained damages.

' Purposeful Reporting on progress of ensuring prompt payment in the
cou ntry to Pa rlia ment.

. Automation of payment processeses.



Recommendation
and Services

on the Supply Of Goods

' Section 140 of the Pubic Procurement and Asset Disposal Act, (PPAD)
2015 provides for interest on overdue amounts and liquidated
damages with respect to delayed performance a nd overdue
amounts owed by a procuring entity and a contractor under a

contract for a procurement.

'There are provisions making it an offence for a public officer to delay
payment unnecessarily. This are under Section I57 (c) of the PPAD

Act, 2O!5 and Section 47 (d) of the Public Finance and Management
Act, (PFlvl).



Recommendation on withholding vAT Refunds

'Withholding VAT refunds and off set are not provided for under the
law.

' Proposed amendments under the Statute Law Miscellaneous
Amendment Bill 2019 seeks to address this.

' There is need to however include provisions on retrospective
application and limit the claim period. Private sector has submitted
its proposals on the same.

'Refund and off set is allowed under the value added tax, 2013
Section 17 (5).



Recommendation on Export Formula Refunds

' The form u Ia under the VAT Regu lations continues to cause
manufacturers who exporter to be in a perpetual credit
positio n.

. There are provisions to exempt such manufacturers under
the Tax Procedures Act by the Commissioner of Tax however
this has never been effected.



Recommendation on late payment in the
private sector

' sector specific/ ded icated lega I fra mework to
add ress late payment - Construction/reta il.

'codes of practice to be anchored under the sale
of Goods Act such as retail sector; construction
sector etc



Recommendation on Adjudication of payment
Disputes

o Qperationalise the Small Claims Court to support
Micro and Small enterprises to address
adjudication of payment matters.

. Perhaps
a mou nts?

Payment Tri bunal for liquidateda
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CUE

-fPA

NAPUK

Commission for University Education

Tourism Professional Association,

National Association of Private Universities in

Kenya
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CHAIRPE,RSON'S FORE\^/ORD

On behalf of tl-re Departmenlal Cornmittee on Sports, Culture and Tourism
and pursuant to provisions of Standing Order 2O7 (6), it is my pleasant
privilegc and honor to present to the Justice and Legal Aflhirs Comrnittee
the report of the Committee on its considerations of the Statute Law
(Miscellaneous Amendments) Bill, 2019. The Bill was cornmitted on 3"1

April 2019, and it is on this basis that the Comrnittee rnakes this report
pursuzrnt to Standing Order l2'7.

The Slatute Law (Miscellzrneotrs Amendments) Bill, 2Ol9 (National
Assernbly Ilills No. 2l) was published on 29tl' March, 2Ol9 and underwent
First Reading in the National Assembly on 3'd April, 2019. After First
Reading, the Bill was committed to relevant Departmental Committees for
review and report to the Flouse pursuant to the provisions of Standing Order
216(s\.

The National Assernbly through local daily newspapers of lOtl'April, 2019
invited the public to make representations on the Bill. Members of the public
either individually or representing institr-rtions and organizations submitted
rnemoranda which the Comrnittee took into account while reviewing the
Bill.

The Committee held a total of one sitting considering the Bill. The
Committee considered and unanitnously adopted its report on 3otlt April,
2019. Minute of the sitting of the Cornmittee on the review of the Bill is
annexed to this report.

The Cornmittee considered amendtnents to the Tourism Act (No. 28 of
20l1) in the Statute Law (Miscellaneous Amendments) Bill,20 l9 (National
Assembly Bills No. 21).

I wish to appreciate the Committee Mernbers for their valuable contributions
in the consideration of the Bill. I also wish to thank the Speaker and Clerk
of the National Assembly for facilitating the Committee during the process.
Lastly, I thank the committee's secretariat for their diligence in providing
technical and logistical support to Committee.

i1 ,l
sign"a{2 V( 3( t1(i'

Date....

HON (DR. VICTOR K. MUNYAKA. M.P.

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON SPORTS,
CULTURE AND TOURISM
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PART 1

1. PREFACE,

1.0 Mandate of the Committee
The Departmental Committee on Sports, Culture and Tourism is one of the

fifteen departmental committees of the House established pursuant to
Article 124 of the Constitution of Kenya 2Ol0 and Standing Order 216 of
the National Assembly and mandated to-

(a)Investigate, inquire intcs, and report on all matters relating to the

mandate, management, activities, crdm inistration, operations and
estimates of the assigned ministries and departments,.

(b)Study the progyams and policy objectives oif ministries ancj

departments and the elfectiveness o1f the implementation;

(c)Study and review all legislation re1ferred to it,

(d)Study, a.r.re.r.r and analyze the relative success of the mini.stries and
departments as mea,sured by the results obtained as compared with
the ir stated ob.iectives ;

(e)Investigate and inquire into all matters relating to the assigned
ministries and departments as they may deem necessary and as may

be referred to them by the Hou.se,'

(fl Vet and report on all appointment.y where the Constitution or any law
requires the National Assembly to approve, except those under
Standing Order 204 (Committee on Appointments),. and

(g)Make reports and recommendations to the House as olften as pos.sible,

including recommendation o1f proposed legislation.

The Departmental Commiftee on Sports, Culture and Tourism oversights

the following Ministries/Departments/Agencies :

I . State Department of Sports Development

2. State Department of Heritage; and

3. State Department of Tourism

4lPage



l.l Committee Membershin

The Committee cornprises the following Honourable Melnbers-

Thc Hon. (Dr.) Victor Kioko Munyaka, M.P.

Member of Parliarnent lbr Machakos 'lown Constituency

C hairperson Departn-rental Com rr-r ittce on S ports, Culture and'I'ottrisrn

.Iutrilee Party

The Hon. (Dr.) I(orei Ole Lemein, M.P.

Mernber of Parliament lbr Nerrok South Constituency

V i ce-Chairperson Depzrrtr-uental Cor.t-rm i ttee on Sports, C r-rlture ernd
'l'ourisn-r

.Iutrilce Party

Tlre Hon. Christopher Omulele, M.P.

Mcmber of Parliament for Lttanda Constituency

Member Departrnental Comrnittee on Sports, Culture and Tourisrn

Orange Democratic Movement Pnrty (ODM)

The Hon. (Dr.) Christine Ombaka, M.P.

Mernber of Parliament for Siaya County

Mernber Departmental Committee on Sports, Culture and Tourisrn

Orange Democratic Movement Party (ODM)

The Hon. Cyprian I(ubai Iringo, M.P.

Men-rber of Parliament for Igembe Central Constituency

Member Departrnental Comrnittee on Sports, Culture and Tourism

Jubilce Party

The Hon. Jones Mlolwa, M.P.

Member of Parliament for Voi Constituency

Member Departmental Comrnittee on Sports, Culture and Tourisrn

Orange Democratic Movement Party (ODM)
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The Hon. Daniel Wanyama Sitati, M.P.
Member of Parliament for Webuye West Constituency

Member Departmental Committee on Sports, Culture and Tourism
Jubilee Party

The Hon. Benard Masaka Shinati, M.P.
Member of Parliament for Ikolomani Constituency

Member Departmental Committee on Sports, Culture and Tourism
Jubilee Party

The Hon. (Prof.) Jacqueline Oduol, M.P.
Nominated Member of Parliarnent

Member Departmental Committee on Sports, Culture and Tourism
Orange Democratic Movement Parer (ODM)

The Hon. (Dr.) Tecla Chebet Tum, M.P.
Member of Parliament for Nandi County

Member Departmental Committee on Sports, Culture and Tourism
Jubilee Party

The Hon. Jane Jepkorir I(iptoo Chebaibai, M.p.
Member of Parliament for Elgeyo Marakwet Couner

Member Departmental Committee on Sports, Culture and Tourism
Jubilee Party

The Hon. Lydia Haika Mnene Mizighi, M.p.
Member of Parliament for Taita Taveta County

Member Departmental Committee on Sports, Culture and Tourism
Jubilee Party

The Hon. George Risa Sunkuyia, M.P.
Member of Parliament for I(ajiado West Constituency

Member Departmental Committee on Sports, Culture and Tourism
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Jubilee Party

The Hon. Annie Wanjiku I(ibeh, M.P-

Member of Parliament for Gatundu North Constituency

Member Departmental Committee on Sports, Culture and Tourism

Jubilee Party

The Hon. Sylvanus Maritim, M.P.

Member of Parliament fbr Ainamoi Constituency

Member Departmental Committee on Sports, Culture and Tourism

Jubilee Party

The Hon. Jeremiah Lomorukai, M.P.

Member of Parliament fbr Loima Constituency

Member Departmental Committee on Sports, Culture and Tourism

Orange Democratic Movement Party (ODM)

The Hon. Charles NgusYa Nguna, M.P.

Member of Parliament for Mwingi West Constituency

Member Departmental Committee on Sports, Culture and Tourism

Wiper Democratic PartY (\VDP)

The Hon. Titus Mukhwana I(hamala, M.P. (Bishop)

Member of Parliament for Lurambi Constituency

Member Departmental Committee on Sports, Culture and Tourism

Amani National Congress Party (ANC)

The Hon. Charles I(amuren, M.P.

Member of Parliament for Baringo South Constituency

Member Departrnental Committee on Sports, Culture and Tourism

Jubilee Party
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1.2 Committee Secretariat

Helen I(.ina

Fredrick Otieno

Salem Lorot

Vitus P.O Owino

Catherine Gati

Martin Mutua

Sheila Chebotibin

Second Clerk Assistant

Third Clerk Assistant

Legal Counsel II
Research Officer III
Fiscal Analyst

Media Relations Officer
Sergeant At-Arms

PART 2

2. INTRODUCTION AND BACKGROUND

2.1 MEMORANDUM OF OBJECTS AND REASONS ON THE BILL

'fhe Bill seeks to amend various statutes but the one that falls within the
mandate of the committee is the proposed amendment to the Tourism Act
(No. 28 of 201l).

The Tourism Act (No. 28 of 2Ol1)

The Bill seeks to amend the Act to include universities among institutions
offering tourism-related courses.

The Bill does not concern coLlnty governments within the meaning of
Article I l0 of the constitution.

The enactment of the Bill shall not occasion expenditure of public funds.

2.2 PUBLICPARTICIPATION IN THE REVIE\V OF'THE BILL
Article I l8 (l) (b) of the Constitution of I(enya provides as follows

''Parliament shall facilitate public participation and involvement in the
legislative and other business o.f Parliament and its Committees"

Standing Order 127(3) provides as follows-

"The Departmental Committee to which a Bill i.s committed shall
facilitate public particistation and shall take into account the views and

SlPage



recommendations of the public when the Committee makes its
recommendation.s to the House "

In line with the Constitution and Standing Orders, the National Assembly in
the local daily newspapers of April lOth 20 19 invited the public to make
representations on the proposed amendments in the Bill as per annexure 2

of the report. Several members of the public either individually or
representing institutions and organizations submitted their views to the
Committee by way of written and oral submissions.

The Committee received written submissions on the proposed amendments
to the Tourisrn Act (No. 28 of 2Oll).

The following stakeholders submitted written submissions -
(i) Tourism Professional Association (TPA);
(ii) National Association of Private fJniversities in Kenya

(NAPIIK)

The written submissions received are contained in Annexure 3 of the report.

9lPage



PART 3

3. CONSIDERATION OF THE BILL BY THE COMMITTEE

Having considered the Bill, clause by clause, the Cornrnittee made the
following recomrnendations including arnendrnents to be rnoved during the
Committee of the whole House -

3.I THE TOURISM ACT (NO. 28 OF 2O1I)

3.1.1 Pronosed amendment to section 2 of the Act

Insert the
sequence-

fbllowing new definition in its proper alphabetical

"university" has the meaning assigned to it under the IJniversities Act,
2012 (No. 42 of 2Ot2).

(i) Stakcholders'submissions

The National Association of Private Universities in r(enya proposed that
section 2 of the Act be amended by deleting tl-re definition of the tenn
"College" and replace it with "institutions training hospitality and tourism,'.
The justification for the amendment is that the term "College" discrirninates
against universities and other institutions accredited to train hospitality and
tourism progra[rrres.

The Association has also proposed deletion of the definition of the term
"Council" and substitution with "Councils of Accredited Institutions
training hospitality and tourism programmes. The justification fbr the
amendment is that the I(enya Utalii College is not the single accredited
institution in training hospitality and tourism programmes. Further, the
proposed amendment will introduce and recognize councils and other
governance authorities of institutions accredited to train hospitality and
tourism programlxes.

The Association has also proposed an amendment to the definition of the
term "tourism agencies" by deleting the word "College" and replacing it
with the words "universities and institutions accredited to train hospitality
and tourism prograrnrnes. 'l-he justification for the amendment is that
recognizing the College which the Act implies the Kenya Utalii College
discriminates against universities accredited to train hospitality and tourisrrr
programmes.

The Association has also proposed an introduction of accrediting
authorities of universities and institutions accredited to train hospitality
and tourism programrles. The justification for this is that training
hospitality and tourism programmes in higher education is accredited and

lOlPage



regLll4tecl by various authorities irrcluding the Cornmission fbr Univcrsity
llcfi-rcation (CUE).

(i) Observation

I'he Committee made the fbllowing obscrvations

(a) The pLlrpose ol tl-re zrtncndtrrent is to de['tne the terln
"t,lniversity" since it is uscd ir-r tl-re sttbsecluent proposed atnendment
to section 68(f) of the Act;

(b) Section 17 of the Touristl Act (No. 28 of 2Ol l) establishes the
Kenya Utalii College and pursuant to section l8 the College
undertakes tourisrn and hospitality training and capacity building for
the tourism sector;

(c) Univcrsities and other colleges also offer tourism and hospitality
training besides the Kenya Utalii College;

(d) 'lhe term "College" celnnot bc deleted as proposed by the
National Association of Private ljniversities in Kenya but their
concerns can be addressed by arnending section 2 of the Act by
defining the term "technical and vocational college" with the meaning
assigned to it under the 'lechnical and Vocational Education and
Training Act (No. 29 of 2Ol3);

(e) The proposal by the National Association of Private lJniversities in
Kenya to delete the term "Council" and to substitute it with "Councils
of Accredited Institutions trainir-rg hospitality and tourism
prograrrrmes" is a substaptivc atnendtnent and will necessitate an
anrendment to section 20,21 ,22 and other similar provisions which
t-alls outside the subject matter of tl-re Bill contrary to standing order
133(5) and fundamentally alters the existing Act;

(f) T'here is need to def-rne the tenn "tourism hospitality training
institutions" in order to cater for other institutions that oflbr training
in tourisrn and hospitality apart from the l(enya Utalii College,
universities and technical and vocational colleges which will relate to
amendments to section 68(f).

(iv) Recommendation
The Cotnmittee recommends that the proposed amendment to section 2 of
the Act be agreed to fbr the following reasons:
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(a) The purpose of the amendment is to define the term
"lJniversity" since it is used in the subsequent proposed amendrnent
to section 689f) of the Act;

(b) Universities and other colleges also offer tourism and
hospitality training besides the Kenya Utalii College;

The Committee proposes an amendment to section 2 to insert the
following new definitions in their proper alphabetical sequence-

"technical and vocational college" has the meaning assigned to it
under the Technical and Vocational Education and Training Act
(No.29 of 2013);

"tourism hospitality training institutions" are institutions that are
accredited to off'er courses on tourism and hospitality and they don't
include the l(enya Utalii College, universities or technical and vocational
colleges.

3.1.2 Pronosed arnendment to section 68(fl of the Act

Insert the expression ", university offering training in tourism hospitality"
immediately after the word "College".

Stakeholders' submissions

The National Association of Private Universities in I(enya proposed that
section 68(f) be amended by deleting the word "College". The justification
of the amendment is that the term "the College" implies "the l(enya Utalii
College".

(i) Observation

The Committee made the following observations:

(a) Section 68 of the Act provides for the object and purpose of the
Tourism Fund established under section 66 of the Act.

(b) Section 68(f1 of the Act provides for one of the purposes of the
Tourism Fund as to "finance training and capacity development
activities of the College and of such other tourism hospitality training
institutions as may be established under this Act";

(c) The amendment seeks to include universities offering training
in tourism hospitality as beneficiaries of the Tourism Fund since the
purpose of the Fund is to finance training and capacity development
activities of institutions offering training in tourism hospitality;
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(d) Owing to interpretational challenges that may arise on "tourism
hospitality trerining institutions as lnay be establisl-red under this Act"
as used in paragraph (f), an express inclusion of universities offering
training in tourisrn hospitality cures the defect;

(e) The proposerl by the National Association of Private
Universities in Kenya to delete the word "College" in section 68(f)
would have the conseqlrence of locking out the Kenya Utalii College
from receiving the -fouristn Furnd to 1-tnance its trtrining and capacity
developrnent activities yet the proposal does not give a position on the
intended inclusion of universities ofTering training in tourism
hospitality;

(f) Section 68(f) necds to be arnended-
' (i) to inclurde technical and vocatiofal colleges offering training in

tourism hospitality;
(ii) to delete the words "and of such other tourism hospitality

training institutions as may be established under this Act" and
snbstitute thcrelbr with the words "and of tourism hospitality
training institutions".

(iv) Recommendation
The Committee recommends that the amendment be agreed to

General stakeholder submissions

The Tourism Professional Association proposed amendments to
the Tourism Act (No. 28 of 2Ol l) to entrench the Tourism
Professional Associations in the Act and to expressly lay out its
rnandate as a separate entity with distinct functions from other
players within the sector. They indicate that currently the requirement
for the establishment of such an association is provided for in the
Tourism Regulatory Authority Regulations 2O14. They further
indicate that the proposed development of a substantive provision in
the Tourism Act is critical in order to enable TPA operation line with
international best practice for professional associations as self-
regulating entities.

(i) Committee's observations
"fhe Committee made the following observations:

(a) The proposed amendments are substantive and its merits
should be considered in a substantive amendment bill to the
Tourism Act (No. 28 of 2011);

(b) The amendments expand the subject matter of the Bill
contrary to Standing Order 133(5).
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(ii) Committee's recommenclation

The committee recornmends that the proposed amendrnent be
rejected but be considered as a substantive arnendment to the 'I-ourism
Act (No. 28 of 2Ol1).

The National Association of Private universities in I(enya has propose<l
atnendments to section 67 (d) (ii) to provide as follows-

67. (d) (ii) four shall be persons qualified and competent in the
field of tourisrn, f-rnancial zrccounting, management or
marketing two of who shall be drawn from private universities.

The justification fbr the amendment is that private universities are
significant players in human resource development and capacity
building in the flelds of hospitality and tourism. The absence of
private universities representation in the Board of rrustees woulci
negate their significance in training associated prograrlmes and in
contributing to prudent lnanagement of the Fund.

(iii) Cornmittee's observations

The Comrnittee made the following obser-vations:

(a) The proposed amendrnent refers to
which is non-existent in the Act;

section 67(dXii)

(b) Despite the error in quoting the correct provision, the
proposed amendments are substantive and its merits should be
considered in a substantive amendment bill to the Tourism Act
(No.28 of 201l);

(c) The amendments expand the subject matter of the Bill
contrary to Standing Order 133(5).

(iv) Committee's recommendation

The Committee recommends that the proposed amendment be rejected but
be considered as a substantive amendment to the Tourism Act (No. 2g of
2011).
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MINUTES OF THE 23RD SITTING OF THE DEPARTMENTAL COMMITTEE ON

sPoRTS, CULTURE AND TOURISM HELD ON TUESDAY 30rlr APRIL,2019IN THE

BOARD,2ND FLOOR, PROTECTION HOUSE, PARLIAMENT BUILDINGS AT l0:I5
AM

PRESENT

l. The Hon

2. The Hon

3. The Hon

4. The Hon

5. The Hon

6. The Hon

7. The Hon

8. The Hon

9. The Hon

10. The Hon

I l. The Hon

12. The Hon

13. The Hon,

14. The Hon,

APOLOGY

l. The Hon

2. The Hon

3. The Hon

4. The Hon

5. The Hon

IN-ATTENDANCE

NATIONAL ASSEMBLY

l. Ms. Helen Kina

2. Mr. Fredrick Otieno

3. Mr. Salem Lorot

(Dr.) Victor Kioko Munyaka, MP

(Dr.) Korei Ole Lemein, MP.

Christopher Omulele, MP

Dr. Christine Ombaka, MP.

Kubai Iringo, MP.

Daniel Wanyama Sitati, MP.

(Prof.) Jacqueline Oduol, MP.

(Dr.) Tecla Chebet Tum, MP.

Titus Mukhwana Khamala, MP.

Charles Ngusya Nguna, MP.

Sylvanus Maritim, MP.

George Risa Sunkuyia, MP.

Lydia Haika Mnene Mizighi, MP.

Charles Kamuren, MP.

Jones Mlolwa, MP.

Benard Masaka Shinali, MP.

Jeremiah Lomorukai, MP.

Annie Wanjiku Kibeh, MP.

Jane Jepkorir Kiptoo Chebaibai, MP

Chairperson

Vice Chairperson

Second Clerk Assistant

Third Clerk Assistant

Legal Counsel
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4. Mr. Vitus Okech

5. Ms. Sheila Chebotibin

6. Mr. Onesmus Kiragu

Research Officer

Sergeant At-Anns

Sergeant At-Arrns

MIN.NO.NA/SCT/20 19/093: PRELIMINAIIIES

The Chairpcrson called the rneeting to order at f rlteen nrinutes past ten O'clock lollowed by a

prayer.

MIN.N().NA/SCT/2019/094: CONFIIIMATION OF MINUTES

Confirmation of the rninutes of the previous sitting was deferred to the next meeting

MIN.NO.NA/SCT/2019/095: CONSIDBRATION OF THE STATUTE LAW

(MISCELLANBOUS AMENDMENT) BILL,20I9 AND ADOPTION OF ITS REPORT

The Committee considered the Bitl and unanimously adopted its report with the lollowing

recom mendation s:

l. The Committee recommends that the proposed arnendment to section 2 of
the Act be agreed to for the followiltg reasons:

(a) 'Ihe purpose of the amendment is to define the term "lJniversity"
since it is used in the subsequent proposed amendment to section 689f)
of the Act;

(b) Universities and other colleges also offer tourism and hospitality
training besides the Kenya Utalii College;

2. The Cornmittee proposes an anrendrnent to section 2 to insert the following
new deflnitions in their proper alphabetical sequence-

"technical and vocational college" has the meaning assigned to it under
the Technical trnd Vocational Education and Training Act CNo. 29 of
20t3);

"tourism hospitality training institutions" are institutions that are accredited to

offer courses on tourism and hospitality and they don't include the Kenya

Utalii College, universities or technical and vocational colleges.

2



MIN.NO.NA/S CT nt9 n96: ADJOT RNMENT

There being no other business, the meeting was adjourned at eleven O'clock

-q nd

,;
l

SIGN DATE Mq1 a0 tq
CHAIRPERSON
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ADOPTION OF THE RBPORT OF THE DEPARTMENTAL
COMMITTEE ON SPORTS CULTURE AND TOURISM ON
THE STATUTE LAW (MISCELLANEOUS AMENDMENTS )
B[LL,20t9

We the Honourable Members of the Departmental Committee on
Sports Culture and Tourism today Tuesday 30th day of April 2079,
do hereby affix our signatures to this report on the Statute Law
(Miscellaneous Amendments) Bill, 2019 (National Assembly Bills
No. 21) to affirm our approval and support.

No. NAME OF MEMBER SIGNATURE

1 Hon. (Dr.) Victor Kioko Munyaka,
MP. - Chairperson @z'z'4'

2 (Dr. ) Korei Ole Lemein, M.P,
- Vice Chairperson

Hon.
M.P.

., Hon. Christopher Omulele, M.P filt
4 (Dr.) Christine Ombaka, MP,Hon.

M.P. Ch^lqks
5 Hon. Cyprian I(ubai Iringo, M.P

6 Hon. Jones Mlolwa, M.P.

7 Hon. Daniel Wanyama Sitati, M.P

8 Hon. Benard Masaka Shinali, M.P

9 Hon. (Profl Jacqueline Oduol, M.P

10. Hon. (Dr.) Tecla Chebet Turn, M.P. \:.-o-a*.-*-



11 Hon. Jane Jepkorir Kiptoo Chebaibai,
M.P.

12. Hon.
M.P.

Lydia Haika Mnene Mizighi,

13 Hon. George Risa Sunkuyia, M.P.
t

t4 Hon. Annie Wanjiku Kibeh, M.P.

15. Hon. Sylvanus Maritim, M.P

16. Hon. Jeremiah Lomurukai, M.P.

I

t7. Hon. Charles Ngusya Nguna, M.P

18. Hon. Titus Mukhawana Khamala,
M.P.

19. Hon. Charles I(amuren, M.P. t
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Submission ol Memoranda in the Matte r of Miscellaneous Amendment of
Tourism Act NO. 28 of 2011

The above nratter refers,

The National Association of Private Universilies (NAPUI() in Kenya being a forunt for
Private Universities Founders/Sponsors wishes to itttroduce Miscellaneous
Amendnrents in the Tourism Act NO. 28, of 2011 .

The proposed Amendments are considered necessary for the purpose making the
Act inclusive and nondiscriminatory anrong institutions accredited to train hospitality
and tourism programmes in KenYa.

It is tlre prayer of NAPUK nrembers that this proposal will receive the highest

consideration Possible

o Yr.rurs sincr:relY,7 '
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Dr. Vincent G. Gaitho

SecretarY General
National Association of Private Universities in Kenya

+254722536902
Ggaitho.foundation(!gmail com
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MEMORANDUM ON THE PITOI)OSFD MISCILI,NNIOUS N MENDMEN r OF TOURISIvl ACr
NO. 28 0F 2011

INT[ RPRITN TION OF TiE ACT

Propo sed,ilnt e n d ntent s

l)r.lr.t r: r ollr:61r"

liclrl.tr.r' u.,itlr' ln\titUlions
tr ;lininll lto,.t)rt;rlity,rn(l
I t'rttr rsrtr"

Thc ACT

Collt.l;r,

o
"Collcgc" r'ltoan\ t llo Kcny.l

i Utrlii ColloSc estabtishccl by

i 
scction 17 of this ,\cr,

"Council" nreans tl'te Courrcil of
the Kc n ),,1 UtaliiColle6e
eslablishcd by section 20 of
i his Act:

ourisnr ABe ncie5"

67 (dl lil four ',hall bc Pcrsons
qualified attd conrPctcnt in the

fieki o{ lortriYrt, fina ncia I

accou nttnl,, rn;n;l,icrncnt or

rn;lrketintj.

OB., ECT AND PUNPOSE OF THE FUND

(f) finance traininli and

l)nl.to " Ih(' K(,ny.r t,t,rlii
(ollr'1ir"' 1o l)(. (on,,i..l,.nt !vilh

,)ft )l)o5(.tl arrrcnrirncnt,tllovr:

"DllL'tc" tho Cor r nc il oI thc
Kc nyJ UtJlir C rrllt'gc a rrd

replac c \.Jitll L()r,ntils of
Ac c redito(l lr)stilutiorlr I r.rining

hospit,rlity,rn(i torrri\rn
prograorflloS

(l

"Delete" the Colle8e by

replac inB rvith Universities and
lnst itu tions accrc(litL,d to tra in

hos pit.r lity an(i tourisrn
proSr.rInrc5

lntroduce :Accrediting
Aut horitic s of U n ive rsities and
lngt itu t ions accrcditcd to tra in

hospita lity and tou risnl
programnleS"

ESTABLISHMENT OF BOARD OF TRUSTEES

67 {d) (ii) four shall be persons

qtralificd i'lnd conrpctenl in thc
Itcld of t orr rislrt, fina rrcial

account in8. n1a n aBcnlent or
rnarkc(ing "two of wlro shall
lle drawn frorr] pr ivat e

univorsitioq"

capacit developrnent

De lctc "t hc Collcge"

I

Justification
Tlu. t0nn "Collr'1ir"'

discrin)inates,rgainst
"Unrversities",rnd otlri.r
io.,titution\ ir( roriitl-(l to t r,rn
hos pit;r lity and torrri.,nr
pro.Sfa!llt_er1

thc Kony,) Utalii Collc'5]c I nrrt

t lrc sing k-. accrcditL.(l

inst itr.r tion in trJining
hospitJlity .rnd to(Jrism
pro8r.rfir nl0!,

Proposccl .rn'rcn(lo'ront \,vill

irt t rodrrce and recogn ize

council5 othcr Bovc r n.] nce

;rulhoritics of institutions
accrecliterj to train hospit a lity
and torrrism proeramme!

Recogniz ing the College whrch
in the Act inrplies the Kcnya
Ut al ii College discri min.tt{.'s
a8a in st Universitics Jccrcdited
to train hospitality and lorrrisn)
proSra mmes
fraining hospitality .rnd
tou risnr progrJnrnrcs in Higher

Ed ucation is accredited and
regulated by va rio us

aut horities including the
Comrnission for U n iversity
Education (CUE)

Private universities are

signific.rnt pliyors in human
resource developnrent .tnd

capacity buildinB irr the ficlds
oI hospitality and tourisnr. Thc

a bsence of privatc univorsities
representation said Board

would neBate their significa nce

in training a ssocia tcd
programmcs and in

contributinB to prudent
nto nagernent of the Fund

"the College" in the Act inlplies
"the Kenya Utalii College".



activities of the Collcge and of
such other tourism hospit ality
training institutions as may be

established under this Act;

Mobilize resources for

caprcitY develoPnlent

activities for a single intuition

in a field where universities

and othcr institutions are

accredited to tra in

pr ogr a mmes is discriminatave

o

rt
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RE: SUBMTSSION OF MEMORANDA ON THE TOURISM ACT 2011 No.28ot2011)

INTROOUCTION

Tourism Professionar Association (TpA) is a serf-regurating professionar association
for professionars in the Tounsm and Hospitarity sector. Drawing its membership fromTourism and Hospitality professionars both in prac{ice and academia, TpA exists topromote the hrghest professional standards of rourism and Hospitality practice and
Education in Kenya. lt was officiaily registered under the societies Act isection 10) on
2gth July 2016 in fulfillment of rourism Act 2011 and rourism Regulations (rRA) Act.
This was after @,mglying with all the requirements of registration of an association. Like
many professions the world over, this development is significant in realizing the full
potenlial of the tourism industry in Kenya by getling ihe involvement of the professionals
in the industry.

The Tourism Ad 2011 is lhe legislation responsible for lhe development, management,
marketing and regulation of sustainable tourism and tourism-related activities and
services in Kenya. Section 3 of the aforesaid statute establishes the Tourism Regulatory
Authority. ln sec{ion 11 of the Tourism Regulalions Act- TRA, it further establishes a
Tourism Professional and Praclitione/s Body known as Tourism professional
Association. Though the move towards the eslablishment of rpA began way back
before the onactment of lhese legislations, their enactment led to the realization of the
dream to have a prolessional association for the industry.

E +254 722 942 054
E lnfo@tpa.co.ke

E www.tpa,co.ke

E Tourism Professional Association
P.O Box 46987.00100
Nairobl, Kenya.
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Prior to registtalton of I Pr\. acierluate prrblic J;ar1ir:ip.atron \,/as rrndertaken through
fontrrts held irr rJif{erent regions r.;ithin the ccrrntry ii.r ,rhich different stakeholder
expressed strpport fclr establishnrenl of a self-regrrlalrlq professional body for Tourism
and Hospitality sector. These forrrms \uere sponsorerl by the tvlinistry of Tourism and
\'Vildlife through the Torrrism fund. LJpon registration. the association under the
leadership of an interim exectltive cornmittee launched an online platform

'.',",\1i': t u a cc lg for recruitrnerrt and registraticn of secior professionals To date, a total

of 400 professionals r:f different caCres have slgned up as niembers. A number of

students in different c-otleges and universities havc also been recruited and linked to

HOSCO-the largest interrrational networktng platforrn created n 2O1l with one idea in

rxind: to unrte. rrrspire and provide cpportunrties to all hcspttality professionals

worldwide who have built a unique network that connects qualified talent, companies'

and schools around the g!obe.

On 1't March 20i8 TPA had tts formal launch and first anrrual general meeting at Utalii

College Nairobi. Durin? tlte 1't AGM. an executive committee consisting of 6 officials

was elected to steer the Asscciation for three years in line with the association's

constitution. To be able to serve its members more efficiently, a functioning secretariat

is being set up and capacity built. The second AGM w'as held on 29th March 2019 at the

Boma Hotel, Nairobi. 
-fPA has also submittecl its yearly returns to the AG as required by

law

TPA has sought formal recognition from a number of state and non-state actors with a

vrew of establishing strategic partnerships aimed at enhancing a united platform for ALL

tourism and hospitality professionals and practitioners. The concrete results of this

phase of engagement are

a) Establishment of programs that seeks to build a strong collaborative partnerships

between government, industry and academia'

b) Reatization of l'RA's mandate through TPA as provided for in TRA Regulations

Section 1'1 .

'l-he association has signed, registered and is now a Member of the code The code

(short for ,,The Code of Conduci for the Protection of Children from Sexual Exploitation

in Travel and Tourisrn") is a multi-stakeholder initiative with the mission to provide

awareness, tools and support lo the tourism industry to prevent the sexual exploitation

of children This was necessitated by the need to position professionals at the centre of

preservalion of culture and cornmunity empowerment which is in itself a key pillar to the

development of tourism and the destination Kenya'



To facilitate the realizatrorr of ll,A s l!4anrJate, lhe assor:ialicrn establishecj different

P:"': "t nrembership lo rL'present the tliversity of the sector Continuous Professional
uevelopn)enl (CPt)) polic;y, rva:; devslope6 :rpprovcd try the troard ancl has since bcen
gtJl0lng the Associ:rtion towarrjs professional development programs far its
ntembership- From Novernber, 20 18 over 200 professionals have undefiaken the 1 "r

CPD training in tlre coastal, Rift valley. Nyanza. Central anc] llairobi regions of the
country.

The issue: TPA's Pro osals on tlre amendments of the Tourism Act 201 1

o

With these developments and many nrore that are antrcrpated, ancJ after operating for
the past two years, TPA is of the opinion that it is time for the associatron to be

entrenched in the substantive Tourisrn Aci. ln amending the cl,rrent Tcurism Act, there
is need to develop a substantive provision establishing the Tourism Professionals
Association expressly laying out its mandate as a separate entily vJilh distinct functions
from olher players wilhin the sector. Currently, the requirement,'or the establishment of
such an association is provided for in the Tourism Regulatory Authority Regulations
2014 The proposed development of a substantive provision in the Tourism Act is critical
in orcjer to enable TPA operation line rvith intemational best praclice fcr professional

associations as self-regulating entities.

It is in this regard that we vrrite to request ihe comnrittae of Sports, Culture and Tourism
to consider. in the process of amencling the Tourism Ad 2011, to anchor TPA in the
Tounsm Act, with clear mandate of organrzing sector professionals into a well-structured
program for development and growth. Thrs has been the missing link in the
management of the diverse tourism sector in Kenya. For example, all other professions

have a near definite knot*ledge of the number of its professionals locally and in

diaspora. This has made planning and development of relevani policies and programs

O for these professions possible. Hovrever, in the tourism industry, rvhich is one of the
largest sectors, employing over 20,000 Kenyans direclly and many more indirectly, this
is missing. The sector probably having operated for so long without a professional body
is not well organized, both at training and practice levels. Currently in Kenya, it is

common to find tourism and hospitallty training being offered at every corner college in

all towns across the country. Worse, there is no standardized or agreed curriculum for
the different levels of professional and manpower development. Then there are those
training institutions including trniversities that ordinarily will never be allowed to offer
cerlain programs if they lack specific training infraslruclure including laboratories and
pradical facililies. ln the case of tounsm and hospitality training, we have many colleges
and universities training fcrr example in food production wilhout kitchens and related
reguisite facilities. The presence of TPA with requisite legal backing will provide the
requisite professional foundation for checking training standards and practice.
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ln additrorr, the sector is plagued by human capilal management gaps rn need of

attention. \{hereas, Kenya is corrsiderecJ onu or tn" ;;,;;trilt rvrthin the region and

slobally with some of the best human resour* ;;; ";"oi"o 1i1^11,'.'i:ffi,fi|:
class seryices locally, regionally and internationally. there are investors '

country rvho still prefer bringing in expatriates t, "rig,g" 
in jobs lhat. have adequate

Kenyan capacity. This according to some onr"*",,"rli' been attributed lo lack of a

clear human capital transfer policy framevrork. t"t"'", the agencies concerned

appear to lack the level of engagements expecteJ iefore expatriates are allowed in

Kenya to serve in strict adherence to best p""ti*" A self-regulating professional

association would provide the required expertise tt'u' rf'u need to entrench TPA in the

leg islation.

While the existing leqislation provided for the background and registration of

TPA,webelieveitisillequippedtoanclrortheassociationasself-regulating
professional association. tt is our hape thal as you make provisions for amending the

Tourismact20ll,wecatn.takeadvanlageofthistimelyprocesstoinstitu.tionalizeand
facililatetheestabtishmenloftheinstrumentsandsubsequenttyfacilitatelherealization
of the vision through ne Nafionat Assembly We are available to make any such

presentations aro 
"rpou'i'l 

on'h"" proposah if catled upon by the commiltee'

Yours fa rthfullv \

yeSam
Secrelary

ta rOUR ISM PROFESSIONAL ASSoclATloN


