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CHAIRPERSON'S FOREWORD

The promulgation of the Constitution of Kenya 20 I 0 on 27th August 201 0 set a fast pace for far-reaching

reforms in policy, legislation and institutional frameworks. These reforms were designed to meet the

renewed aspirations and heightened expectations of the people of Kenya in the context of a robust Bill of

Rights.

The Children Act, 2001 fell far short of the constitutional standards for promoting and protecting

chitdren's rights, thereby posing practical challenges in their full realisation. Accordingly, the pressing

need for the review of the 2001 Act to accord with the Constitution and the international standards for the

promotion and protection of children's rights cannot be overemphasised. In addition, the need to facilitate

the realisation of the emergent regime of human and children's rights, it became necessary to reform the

legislative and administrative frameworks to implement the rights of the child.

To facilitate the desired reforms, the Kenya Law Reform Commission, the Steering Committee of the

Special Taskforce, the National Council for Children Services, relevant State and non-state agencies,

including civil society organisations that actively advocate for children's rights, joined hands with the

technical support of IDLO and LJNICEF to guide and facilitate the law reform process to draft the proposed

Children Bill,202l.

The Bill was published on 20th August 2021 asthe Children Bill, 2021 (National Assembly Bill No. 3B of

2021) andread a First Time in the National Assembly on l3th October 202l.The Billwas subsequently

committed to the DepartmentalCommittee on Labour and Social Welfare for review and reporting to the

House pursuant to Standing Order 127(l).

The Bill seeks to repealthe Children Act,200l, to provide for parental responsibility, fostering, adoption,

custody, maintenance, guardianship, care and protection of children; to make provision for the

administration of Children's institutions; to give effect to the provisions of the Constitution and for the

connected purposes.

The Committee, pursuant to the provisions of Article I l8 of the Constitution and Standing Order 127 (3),

invited submissions on the Bill from the public via advertisements in the national daily newspapers on

lgth October 20ZL The Committee received oral and written submissions from several stakeholders,

which inforrned the proposed amendments.

The Report incorporates valuable recommendations gathered from several Committee sittings and

stakeholders' submissions, including children and intersex people whose contributions informed the

content of the proposed amendments. Among the major issues of concern from the stakeholders were;

foreign adoptions, the rights of intersex persons, the matter of institutionalisation of children, and the

administration of children services.

The Committee resolved to recommend that the House passes the Bill with amendments contained herein.

I take this opportunity to commend the Committee Members and secretariat for their devotion and

commitment to duty during consideration of this Bill. I also wish to express sincere gratitude to the Offices

of the Speaker and Clerk of the National Assembly for providing technical and logistical support during

the process of considering this Bill.
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I also want to thank the Leader of the Majority Party for finding time in his busy schedule to attend some
of the Cornmittee's meetings during the consideration of the Bill.

Finally, the Cornrninee would like to acknowledge the participation of all the stakeholders who took the
time to present their views to the Committee and to sincerely thank the National Council for
Adrninistration ol'Justice Special Taskfbrce on Children Matters; the National Council for Children's
Services (NCCS). the Directorate of Children Services and development partners such as UNICEF and
the United States Department of Justice tbr their slrpport in assisting the Cornrnittee to undertake the
onerous task of considering this irnportant Bill.

On behalf of the DepartmentalCommittee on Labour and Social Welfare and pursuant to the provisions
of Standing Order 127 and 199 (6), it is my pleasant privilege and duty ro present to the House this Report
on the Consideration of the Children Bill (National Assembly Bill No. 38 of 2021).

Hon. Josephat Kabinga Wachira, OGW, M.p.

chairnerson. Denartmental Committee on Labour and Social welfare
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PREFACE

Establishment of the Committee

The Departmental Committee on Labour and Social Welfare is established in acpordance with the

provisions of Standing Order 216 of the National Assembly. Its mandate, as provided for in Standing

Order 216(5), is to inter-alia-

i. To investigate, inquire into, and report on all matters relating to the mandate, management,

acttvilies, admintstration, operations and estimates of the assigned ministries and departments;

ii. To sndy the programme and policy objectives of ministries and departments and the

effe ct ivene s s of t he imp le men t o t ion.

iii. To study and review oll legislation referred to it;

iv. To study, a.sse$ and analyse the relative success of the ministries and departments as

measured by the results obtained as compared with their stated objectives;

v. To investigate and inquire into all nwtters relating to the assigned ministries and departments

as they may deem necessary and as may be referued to them by the House;

vi. To vet and report on all appointntents where the Constilution or any law requires the National

Assembly to approve, except those under Standing Order 204 (Committee on Appointments);

and

vii. To make reports and recommendations to the House as often as possible, including

recomntendations of proposed legis lation.

Mandate of the Committee

In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to consider

the following subjects: Labour; Labour Relations; Manpower or Human Resource Planning; Gender;

Youth, Social Welfare and Security; Children's Welfare; and Persons with Disability.

The Committee oversights the following State Departments and Commission:

i. The State Department for Labour;

ii. The State Department for Social Protection, Senior Citizens Affairs and Special

Programmes;
iii. The State Department for Gender;

iv. The State Department for Youth;

v. The State Department for Arid and Semi-Arid Lands; and

vi. The National Gender and Equality Commission
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CTIAPTBRONE

I.O INTRODUCTION

l. TheprocessofarnendingtheChildrenAct,200l wasnecessitatedbythcneedtoalignittothe20l0
Constitution. the UN Convention on the Rights ol'the Child, the African Charter on the Rights and

Welfare ofChildren. and other relevant international instruments relating to children. There was also

a tteed to address ernerging issues afflecting children in Kenya and gaps identified during
implcrnentation. I

2. The promulgation of the Constitution of Kenya 2010 on 27th August 2010 set a fast pace for far-

reaching reforms in policy, legislation and institutional frameworks. These reforms were designed to
meet the renewed aspirations and heightened expectations of the people of Kenya in the context of a
robust Billof Rights.

3. The Children Act. 200 I fell far short of the constitutional standards for the prornotion and protection

of children's rights, thereby posing practical challenges in their full realisation. Accordingly, the

pressing need for the review of the 2001 Act to accord with the Constitution and the international
standards fbr the promotion and protection of children's rights cannot be overemphasised. Irr

addition. the necd to [acilitate the realisation of the er]lergent regirne of human arrd children's rights.

it becarne necessary to refbnn the legislative and adrninistrative frameworks for the implementation
of the rights of the child.

4. To address these legislative and institutional inadequacies, the Hon. Chief Justice appointed the

Special Taskforce on Children's Matters vide Gazette Notice No.369 of 29th January 2016. The

Taskforce, which was chaired by Hon. Lady Justice Martha Koome (now Chief Justice of the

Republic of Kenya) was mandated to, among other things, address the ernerging gaps and challenges

relating to the administration of both civil and criminaljustice with regard to children.

5. The Ministry of Labour and Social Protection facilitated the SpecialTaskforce on children matters,

the National Council for Children's Services (NCCS), relevant state and non-state agencies,

including civil society organisations that actively advocate for children's rights, joined hands with
the technical support of IDLO and UNICEF to guide and facilitate the law reform process, and draft
the proposed Children Bill.

6. The NCAJ submitted its final report, including the draft Bill, on l8th April 201 8.

7. The Bill is a product of the consolidation of materials and provisions drawn from -
the Constitution of Kenya,20l0;

the Children Act, 2001;

legislative proposals of the defunct CIC in 201 5;

rFinal Report on the Technical Assistance on Legislative Proposals tbr the Development ol'thc Childrcn llill.20l7 and the
Formulation of a Cabinct Mcmorandum on the Legislative Ploposals (2018)
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iv. legislative proposals (dubbed the Sawela Draft) presented to NCCS in 2016;

v. various international and regional treaties and instruments binding on Kenya under and by

virtue of Article 2(5) and (6) of the Constitution relating to the promotion and protection

of children's rights, including the UN Convention ori the Rights of the Child, the African

Charter on the Rights and Welfare of the Child and the Hague Convention on Inter-Country

Adoption;

vi. various reports and documents supplied by the NCCS to NCAJ;

vii. reports and recommendations of stakeholder forums convened by the Taskforce; and

viii. a diverse range of relevant statutory provisions for the time being in force in comparable

jurisdictions, such as Uganda, South Africa, Malawi, the United Kingdom, Canada,

Australia and Malaysia.

CIIAPTER TWO

2.0 OVERVIEW OF THB BILL

2.1 Objects and Reasons for the Bill

8. The Children Bill,202l (NationalAssembly Bill No 38 of 2021), sponsored by the Leader of the

Majority Party, underwent First Reading on l3th October 2021 and subsequently referred to the

Departmental Committee on Labour and Social Welfare for review and reporting to the House in line

with the provisions of Standing Order 127.

9. The Bill seeks to rnainly give effect to Article 53 of the Constitution that sets out children's rights; it

provides for obligations and matters of parental responsibility, fostering, adoption, custody,

maintenance, guardianship, care and protection of children and regulation of children institutions

among others.

10. It seeks to repeal and overhaulthe law relating to children, the Children Act, No 8 of 2001, which is

not attuned to the significant legislative and policy changes and strides that have been made since its

enactment. In addition, the Bill intends to tighten the weak points in policy, seal gaps that pose

enforcement challenges, and address lacunas in the current law to strengthen the legislative

framework relating to children.

2.2 Provisions of the Bill

t 1. PART I deals with PRELIMINARY PROVISIONS, i.e., Short Title, Interpretation and Objectives

of the Act.

12. PART II (Clauses 4-27) provides the SAFEGUARDS FOR THE RIGHTS AND WELFARE
OF THE CHILD AND THE ENFORCEMENT OF THESE RIGHTS. The State is required to

take measures to ensure the progressive full realisation of the rights set out in the Bill. Kenya is a

signatory of global and regional treaties and conventions that seek to promote children's rights,
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particularly the Convention on the Rights ofthe Child (1989), where many of the rights set out in the

Billoriginate.

13. These rights in the Bill are-

(i) right to life (including protection fiom the death penalty);

(ii) a name and nationality;

(iii) the best interests of a child (which are first and paramount considerations to be considered by
judicial and adrninistrative institutions);

(iv) non-discrimination of children on certain specified grounds, including age, origin, sex, creed,

colour, custoln, language etc. or other status;

(v) right to parental care and protection, including the right to live with one's parents and only
make a separation if in the best interests of the child, taking caution to ensure siblings are not

separated;

(vi) right to social security, including alternative care services such as kinship care, adoption,
foster care, kafaalah. guardianship, aftercare services etc. to benefit otherwise homeless,

abandoned. orphaned or vulnerable childrent

(vii) right to fi'ee and conrpulsory basic education;

(viii) entitled to leisure. play and non-harrnful cultural and artistic activities (parents' responsibility
to facilitate and county governrnents required to designate playand recreational areas);

(ix) right to freedom of conscience, religion, religious education subject to parental guidance;

(x) right to the highest attainable standard of health care services per Article 43;

(xi) right to inheritance in accordance with the Law of Succession Act, Cap 160;

(xii) protection frorn child labour, slavery, debt bondage, forced labour, domestic servitude,

economic exploitation, or employment or work that interferes with education or is harmfulto
a child's health or development (be it moral, social, mental or physical);

(xiii) protection fronr armed conflicts (hostilities, social strife, recruitment in armed conflict);

(xiv) rights of children with disabilities (in addition to the constitutional rights and privileges in the

Persons with Disabilities AcQ to be treated with dignity and accorded appropriate medical
treatment, special care, education and training free of charge or at a reduced cost;

(xv) protection from abuse (psychological abuse. emotional or mental distress and acts that may

result in physicat or psychological distress), including protection frorn beirrg lured into sexual

activity, receiving or accessing vile or obscene material and online abuse/harassrnent and

bullying generally;

(xvi) protection from harmful cultural practices such as FCM, virginiry testing, child rnarriage girl
child beading etc.;
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(xvii) protection from use and abuse ofdrugs and psychotropic substances as well as being subjected

to involvement in production, trafficking, storage, sale or distribution of the same;

(xviii) right to freedom from torture and cruel and inhuman treatment or punishment under Article
)5.--,

(xix) rights of children in conflict with the law, including detention as a last resort; custodial

detention separately from adults, including transportation facilities; contact with family,

among others;

(xx) right to privacy and attack upon a child's honour or reputation (parents may exercise

reasonable supervision over the conduct oftheir children); and

(xxi) right to picket, demonstrate and participate in public life.

14. Any person may institute proceedings claiming that a right or fundamental freedom of the child

protected under Part 2 of the Bill has been violated, denied or infringed or threatened. The next friend

may be a parent, guardian acting in the child's interest or a representative of the parent or guardian

who cannot act in the child's interest or a registered association or person acting in the public interest;

15. PART III (Clauses 28-34) contains PROVISIONS RELATING THE DUTIES AND

RESPONSIBILITIES OF A CHILD and those pertaining to PARENTAL RESPONSIBILITY
(duties, rights, authority, powers and responsibility which by law a parent has in relation to a child

and the child's property). Parental responsibility is sn an equal basis where a child is born in wedlock,

and neither mother nor father has superior right or claim. The same case applies to those born out of
wedlock and parents who later wed. For those born out of wedlock and parents who do not wed, the

parents have equal responsibility in the first instance, and if they wed other persons, the person with

legal custody shall be entitled to exercise parental responsibility either alone or jointly with the

spouse. It also deals with parental responsibility agreements which may be entered into by unmarried

parents forthe child's well-being and transmission of parental responsibility, whether on the death

of a mother or father to a surviving parent or any other person and transmission of parental

responsibility to a parent's spouse. The Bill proposes the extension of responsibility beyond the

eighteenth birthday by order of a court of law.

16. PART IV (Clauses 35-52) provides for the ADMINISTRATION OF CHILDREN'S SBRVTCES

and contains general provisions relating to the NATIONAL COUNCIL FOR CHILDREN'S

SBRVICES (establishment, governance and administrative structures, financial provisions, powers

and functions) and the role of County Governments in the administration of children services

(including child advisory committees at the COUNTY AND SUB COT NTY LEVELS.

17. PART V (CLAUSES 53-63) CONTAINS FINANCIAL provisions, which include the funds of the

Council, the financialyear of the Council and the obligation for accounts and audit. It also provides

for the appointment of the Director and officers of the Directorate of Children's Services.

18. PART VI (Clauses 64-92) contains general provisions relating to CHILDREN INSTITUTIONS,

including their establishment, governance structure and administration'
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(i) Clause 64 ernpowers the Cabinet Secretary to establish or designate certain areas as children
rescue centres for the ternporary care of children in need of care and protection pending

placetnent in fbster care, adoption or other interventions in the Act. These must not be renrand

homes, police stations or rehabilitation schools. A county governnlent may also establish child
rescue centres,

(ii) Clause 65 etupowers the Inspector Ceneral of Police to establish child protection units in police
stations, providing a ternporary environrnent for children in conflict rvith the law.

(iii)Clause 66 provides that a person, including a PBO) may apply to the Council for approval to

establish a charitable children's institution. There are special considerations set out where the

applicant is a foreign national (including a certificate of good conduct from the country of origin
and providing at least three referees. Further, the Council is required to keep/rnaintain a register
of the approved CCIs.

(iv)Clause 69 states that thc rnain objective of the establishment of a charitable children's
institution (CCI) shall be to provide fanrily-based carc for all children in accordance with the
national policy for the promotion and protection of the rights of the child. Placement in a CCI
shall be the last resort if there is no inimediate access to parental care or relative or guardian or
if rro alternative family-based placement is available for the child.

(v) Clause 70 defines institutions tlrat are not CCIs;

(vi)Clausc 73 deals with the placernent of children in CCIs that is, only if-
a) in an ernergency situation, the child is referred to the institution by way of an interim

care order or a care order; or

b) the child is taken to the institution by an authorised officer or any person who has

reasonable cause to believe that the child is in need of care and protection.

Upon placernent, the CCI rnust institute care proceedings as per the Bill (Clause 152 )
within seven days. and the Director is required to monitor the well-being of the children
in a CCI.

(vii) Clause 75 deals with the appointment of approved officers to further the purposes of the

institution for the care, protection and control of children.

(viii) Clause 76 relates to the inspection of CCls by the Director's authorised officers.

(ix) Clause 77 provides for the duty of a PBO to notifi the Council if it intends to implement a

child welfare program.

(x) Clause 78 provides for review of child welfare programs by the County Children Advisory
Comrnittee.

(xi) Clause 79 deals with de-registration or termination of a child welfare progranl

(xii) Clause 80 empowers the Cabinet Secretary to establish children rernand homes which shall

have separate sections for children ofdifferent sexes, age categories, needs and risks
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(xiii) Clause 81 empowers the Cabinet Secretary to establish children's rehabilitation schools

and also approve the establishment of a private rehabilitation institution

(xiv) Clause 82 sets out the requirements of having separate rehabilitation schools for children

in conflict with the law with the needs and risks of different sexes and age categories

(xv) Clause 83 deals with the admission of children into rehabilitation schools.

(xvi) Clause 84 sets out the requirement for granting of leave of absence to a child.

(xvii) Clause 85 relates to the revocation of a committal order where the Director is satisfied that

the child should not remain in the school.

(xviii) Clause 86 provides for the transfer of children from one rehab to another.

(xix) Clause 87 relates to the manner of dealing with persistently absconders and children with
a difficult character not exhibiting signs of reform.

(xx) Clause 88 speaks to dealing with sick children in need of medical care at an appropriate

health facility.

(xxi) Clause 89 speaks on the authority to confine a child (it may be issued by a court).

(xxii) Clause 90 grants responsibility for supervision of all rescue centres, child protection

centres, charitable children's institutions, remand homes and rehabilitation schools to the

Director.

(xxiii) Clause 9l deals with the appointment of inspection committees.

(xxiv) Clause 92 provides for the delegation of legislative powers to the CS for purposes of Part

6.

19. PART VII (Clauses 93-103) provides for the JURISDICTION AND ESTABLISHMENT OF

TIIE CIilLDREN'S COt RT. These are designation, by the Chief Justice, of children courts in the

Counties and Sub Counties(93); jurisdiction of children's courts (94); Friendly environment of
Children's Court (95); siuing of Children's Court (96); Power to make orders relating to privacy in
proceedings (97); General principles with regard to proceedings in Children's Court (98); Provision

of legal aid in certain cases(99) Power of Court to order production of reports ( 100); Appointrnent

of guardian ad litem for children above the age of twelve but has not attained age of sixteen (l0l)
appeals (102) and rules (103).

20. PART VIII relates to CUSTODY AND MAINTENANCE and contains clauses 104 to 124 that

regulate matters relating to custody, care and control (l0a); custody orders (105); principles to be

applied in making custody order( I 06); restriction on removal of a child where applicant has provided

home for three years(107); return of child removed in breach of section 106(108;conflicts of interest

ofjoint custodians (109); revocation ofcustody order (l l0), interim custody orders (1 I l); custody

agreement not to be invalid in certain circumstances(ll2); joint maintenance of children (ll3);
power to make maintenance order(l l4);maintenance during matrimonial proceedings (l t5);
financialprovision for child (l l6); financialprovisions by step-parents and father of child born out

of wedlock (1 l7); power to order maintenance monies to be paid to person other than the applicant
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(l l8); duration of financial provision orders (119); interim orders of maintenance (120); other

maintenance provisions (l2l):power to irnpose conditions or to vary order (122); porver to vary

rnaintenance agreernents ( 123)l and enforcernent orders for maintenance or contribution (l2a);

2l.PART IX of the Bill relates to GUARDIANSHIP and contains clauses 125 to 134 that regulate

rnatters relating to Appointrnent of guardian( 125); Rights of surviving parent as to guardianship and

power of Courl(126); appointrnent of a testamentary guardian (127); appointment of a gLrardian by

the Court(128); extension of appointment of guardian beyond child's eighteenth bimhday(129);

revocation or disclairner of appointmentl30-; disputes between guardians(l3l); powers of
guardian(132); neglect or rnisapplication of assets by the guardian of a child's estate (133); offences

by the guardian of a child's estate(134); and power of Chief Justice to make Rules (135).

22. PART X relates to JUDICIAL INTERVENTION FOR THE CARE AND PROTBCTION OF

CHILDRBN and contains clauses 136 to 143 that regulate matters relating to the power of the Court

to make orders in certain proceedirrgs (136); orders which the Court rnay make (137); supervision

order (138); power to rnake interirn supervision order (139); discharge of supervision order (140);

power of an'est (lal); penalty (142); and review, etc., of ordcr (143).

23. PART XI relates to CHILDREN IN NEBD OF CARE AND PROTECTION and contains clauses

146 to l7l that regulate matters relating to: Interpretation(144); Jurisdiction of the Court(145);
rvherr a child is irr need of care aud plotection(146); proceedings in respect ol-children in need of
care and protection(147); healthcare(148); determination as to child's horne, etc (149): parent or

guardian to be heard in any application( I 50); power of Director to take over app lication ( I 5 I ); power

of Court in respect of children in need of care and protcction(152); Application of trusts for

maintenance of children( 153); penatry for cruelty to, and neglect of, ch ildren ( I 5a); Care order and

grounds thereof (155); Access to children in care(156); Power to make interim care order

(1S7);Discharge of care order (158); Care on committal to a rehabilitation school, etc(159);

Transmission of committal order ( 160); Escort of a child to a rehabilitation school ( l6l); harbouring

or concealing a child (162); Escape frorn institutions, etc. (163); duty of charitable children's

institutions and County Public Errtities (l64); Escape from children's remand home or rehabilitation

school (165); Aiding escape, etc (166-); Production of escaped child (167); Presurlption and

determination of age (168) ; Contribution order not to be made in certain cases (169); Inter-country

reciprocity (170); and Bonds (l7l).

24. PART XII relates to FOSTER CARE PLACBMENT and contains clauses 172 to 184 that regulate

matters relating to objectives of foster care placement (172); restrictions on periods of foster

care(173); conditions for foster care placement (174); application for foster care (175); pcrsons

qualified to foster children (176); conditions for foster care (177); lirnitation on the nurnber of
children placed under foster care in a household (178); records of foster care placements (179);

agreement for rnaintenance of the foster child (180); tennination of loster care (l8l); penalty for

contravening provisions of this part ( 182); regulations ( 183); and rules( I 84).

25. PART XIII relates to ADOPTION and contains clauses 185 to 124 that regulate matters relating

to: Power to make adoption orders (185); Establishment of National Adoption Committee (186);

Pre-requisites for Adoption (187); Children who may be adopted (188) ; Who rnay apply to adopt a
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child (189); Power to dispense with consent (190); Appointrnent of guardian ad litem (l9l); Interim
orders (192); Inter-country adoptions (193); Adoption by non-resident Kenyans (l9a); Kinship
Adoption (195); Powers of the Court in adoption proceedings (196); Power of the Court to appoint
guardian (197); Adoption order in respect of children previously adopted (198); Parental

responsibility when adoption is denied (199); Appeals (200); Variation of orders (201); Adopted

children register (202); Registration of adoption orders (203); Rights and duties of parents and

capacity to marry( 204); Application of Work Injury Benefits Act (205); Orders and agreements in

respect of child born outside marriage (206); Intestacies and testamentary instruments (207);

Provisions supplementary to section 198(208) ; Effect of inter-country adoptions (209); Restriction
on adoption arrangements. (210);Certain offences relating to adoption (21l); Functions of adoption

societies (212); Adoption proceedings to be confidential (213); Prohibition of certain payments (214;

Restriction on the advertisement (2 I 5); Offences under this Part (216); Regulations (2 I 7); and Rules

of Court (218).

26. PART XIV of the Bill relates to CHILDREN IN CONFLICT WITH TIIE LAW and contains

clauses 220 to 245 that regulate matters relating to: Application of Criminal Procedure Code (219)

; Assessment of a child on arrest (220); Power to remit cases to Children's Court (221); Rights of a
child offender (222); Criminal liability of a child (223); Right of a child to be heard in proceedings

Q20; Detention of children (225); Procedure in cases of children in conflict with the law, Objects

of diversion (226); Consideration of welfare (227); Objects of diversion (228); When to consider
diversion (229); Preliminary inquiry (230); Determination of a child's age (231); Levels ofdiversion
(232); Power of Court in diversion (233); Family Group Conference (n$; Assistance to child
offender in court (235); Rules (236); Guarantees to a child accused of an offence (237); Duty to
provide for the welfare of a child (238); Words "conviction" and "sentence" not to be used of child
(239); Restriction on punishment (240); Methods of dealing with children in conflict with the law

Qal); Mental treatment (242;Power to order parent to pay fines, etc QaT; Special police uilt(244);
and Proceedings in respect of offences committed by a child (245).

27. PART XV Billrelates to MISCELLANEOUS and contains clauses 246to 251 that regulate matters

relating to appeals to the Cabinet Secretary QaQ; code of conduct Qa7); general penalty Qa\;
general power to make regulations Qa9); grants and expenses of the Cabinet Secretary (250); and

Repeals (251).

28. Schedules: The Bill has eight (8) Schedules.

(i) FIRST SCHEDULE contains provisions relating to the BEST INTEREST
CONSIDERATIONS pursuant to section 7(l) regulating the best interests of the child.

(iD SECOND SCHEDULE contains provisions relating to the CONDUCT OF BUSINESS
AND AFFAIRS OF THE COIINCIL pursuant to section 38(4) regulating the conduct of
business and affairs of the National CounciI for Children's Services.

(iiD THIRD SCHEDULE contains provisions relating to the WELFARE SCIIEMES pursuant

to section 63 regulating County government welfare schemes.
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(iv)

(v)

(vi)

(vii)

(viii)

FOURTH SCHEDULE contains provisions relating to OFFENCES DISQUALIFYING
AN APPLICANT FROM ADOPTION pursuant to section 146(z) and section 189

regulating when a child needs care and protection.

FIFTH SCIIBDULE contains provisions relating to OFFENCES REQUIRING
RECORD AND PRBSBRVATION OF INFORMATION WITH REGARD TO THE

CONDITIONOFTHECHILDpursLranttosection 148(3)regulatinghealthcareforachild.

SIXTH SCHEDULB contains provisions relating to the ASSESSMENT OF A CHILD
WHO IS IN CONFLICT WITH THB LAW pursuant to section 220(5) regulating the

assessment of a child on arrest.

SEVENTH SCHEDULE contains provisions relating to the OFFENCES ENTITLING A
CHILD TO LEGAL REPRESENTATION pursuant to section 99(4) regulating the

provision of Legal aid in certain cases.

EIGHTH SCHBDULE contains provisions relating to the TRANSITIONAL
PROVISIONS pursuant to section 25 l, repealing section 25 I of the Children Act, 2001 .

CHAPTBR THREE:

3.0 PUBLIC PARTICIPATION IN TIIE PROCESSING OF THE BILL

3.1 Call for Public Participation

29.Through an advertisement in the daily newspapers of l8th October 2021 (Annexure 4), the

Departmental Committee on Labour and Social Welfare invited the public to submit views or make

representations regarding the Billas required by the provisions of Article I l8 of the Constitution and

Standing Order 127(3).

3.2 Receipt of Submissions and Public Hearings on the Children Bill 2021

30. Following the call for public participation, the Committee received written and oral submissions

frorn forty-eight (48) organisations and individuals drawrr from individuals, organisations, faith-

based organisations, government institutions, CSOs, PBOs, children, and university students, among

others.

31. The stakeholders who submitted their memoranda, both orally and wriften, are listed below:-

i) Children's Voices ( Adongo Primary School (Homa Bay West Constituency); AIC
Kyamutula Secondary School (Mtvalu Constiluency); Angelina Jolie Girls Prinrury

School (l'urkana Countf , Bar Union Secondury School (Kisunu North Sub County):

Benyoka Primcn'y School (Rabai Consliluency); Bova Primary School (Matugcr

Con.stituency); Dago Shabbir Primary School, (Kisumu Easl Consliluency); Duttgichcr

Primary School (Ganze Constittrcncy); Eliyes Prinmry School (Ttu'kana County);

Entpukani Prinrury School (Kajiado Centrol Constituency); Gambela Prinrury School

(Kakuma 2 Ccunp); Guu Mixed Secondary School Q'{yakach Constituency); I-Af ika

Chilclren's Honte and Street Children; Kadugli Primary School (Kakunm I Refirgee
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Camp); Kokuma Girls Primary School (Iurkana County); Kalawa Primary School
(Mbooni East Constituency); Kalemchuch Primary School (Turkana West Constituency);
Kanthi Primary School, (Mutomo Constituency); Meruylane Cente School (Turbo
Constituency); Kathathene Primary School (Igembe Central Constituency); Khadija
Primary School (Nyali Constituenqt) ; Kieganguru Primary School (Maara Constituency);

Kondele Primary School, Lang Oromo Secondary School (Homa BayTown Constituency);

Magare Primary School (Homa Bay Town Constituency); Majengo Primary School
(Kinango Constiluency) ; Marura and MOHl-Korogocho-Nyayo (Kasarani Constituency) ;

Mavalo Primary School (Kilui West Constituency) and Mazeras Prinrury School
(Kinango Cons tituency).

Adoption Societies in Kenya Secretariat (Buclmer Kenya, Change Trust, Kenya
Children's Home Adoption Society, Kenyans to Kenya Peace Initiative and Little Angels
Network);

Bungoma Couttty Children Rights Network;

Cath o lic D o ctors' Associatio n,'

Catholic University of Eostern African School of Low Students (Group I CLS 330 on
the Rights of the Child);

Centrefor Comnrunity Development and Human Rights;

Cltildren Agenda Forum;

Citizengo;

FaitlpBased Organisations Joint Submission (Nairobi Chapel, Mavuno, Deliverance
Church, All Saints Cathedral, Overconrcrs, Hope Ministy, CLEAR, New Dawn, Karura
Comnnrnity Chapel, Parklands Baptist Cfurch, Methodist Church, Nairobi Baptist
Church, Hahn, Real Stars, CITAM and AVSI Fotmdation)

Garden of Hope Foundation;

Gifted Community Centre ;

Kisii University Law Students;

Joining Forces for All Children in Kenya Secretariat (Child Fund Alliance, Plan
International, Save the Childrer, SOS Children's Villages International, Terue des
Hommes Inlernational Federation and LItord Vision Kenya)

Legal Sister;

Mahali Pa Maisha;

Mr. Ahmed Hassan,fornxer Director of Children Services;

Mr. Clemeril Oketclr, OGII/;

Mr. Don Abonyo;

Ms. Grace Atebe;

Mr. Joseph Kiseli;

Mr. Oscar Okwero, Cyber Security Policy Consultant;

i,

ii,
iv)

v)

vi)

vii)

viii)

ix)

x)

xi)

xi,
xiii)

xiv)

xv)

xvi)

xvii)

xviii)

xix)

xx)

xxi)

ReporloflheDConLabourondSociallltelfireonilsConsiderolionoftheChildreaBill (NollonalAssenfilyBillNo.3EoI202I) l5



xxii) Ms. Anne Mhuguo:

Ms. Alieno Odenys (Chilcl Protectiott specialist) in colluborution vith Muc,slrul

Inlernaliotrul,'

Ms. Mercy Ndirungu, Child Protection Specialist:

Ms. Mortu K. Doslti, Porlner, A4iarwullu & Khannu LLP;

Mlolo Newsl

Office oJ'lhe Director of Public Prosecutions;

Pltt1, Tlrnron, KenYa;

The African Institute of Children Studies;

The Associtttion of Alternative Family Cure of Cltildren;

The Change Trust

The Chiltl ll/elfurc Society of Kenyn'

The Childreu Techniul Atlvisory Group:

The Crudle (The Childrett Folmdatitttt;

The Ewtrrgclicul Alliuttce of Kenys:

The Ken1,a Alliuncefor Advturcenrcnt of Cltildren:

The Kenya Christiurt Professiontls Forum;

The Ken),u Sign Language Interpreters' Associaliott;

The Intersex Persons Society of Kenya

The KenJ,u Nnlioual Comntissiott on Hunrutt Rigltts;

The Luw Society of Kenyu (Ntirohi llrnnch);

The Nalional Coutrcil of Churches of Kenyo,'

The Noliottul Council on Adninistratiotr of Justice;

The Socittl llork Society of Kenyu;

The State Deptrlnrcnt of Socitrl Protectiort, Senior Citizens Alfairc und Special
Progronunes (National Council for Children Services and Directorole of Chiklren
Services);

The Turning Point Trust;

The ll/orld Youth Alliance ;
Tree of Life (FADV)

Uh uru Cortuttuttitlt Developnrcttt Proiect ;

UNICEF Kett),o; fl,rtl

l{akiI i.sh o I n ititrtive.

xxiv)

I-Yv)

xxvi)

xxvii)

.uxviii)

xxix)

xxx)

xxxi)

xxxii)

xxxiii)

rcrxiv)

.r-r.tt,/

-r.r.rvi/

-w.wif

xxxviii)

xxxix)

xl)

xl,
xlii)

xliii)

xlil
xlv)

xxiii)

xlvt)

xlvii)

xlviii)

xlix)

t)

ti)

Repot of thc DC on Labour nntl Social ll/elfore on its Considemlion ollhe Childrcn Bill (Nolionol Assembly Bill No. 3E of 202l) 16



32.The Committee further invited interested stakeholders and members of the public to appear before it
on various dates as follows:-

i) l1 and 12th February 2022: Meeting with the State Department for Social Protection, Senior

Citizens Affairs and Special Programmes; the National Council for Administration of Justice

Special Taskforce on Children Matters; the National Council for Children's Services (NCCS),

UNICEF; Mtoto News; SOS International; Office of the Director of Public Prosecutions;

the African Institute of Children Studies; Adoption Societies of Kenya and the Association

of Alternative Family Care of Children.

ii) l4th & 15th February 2022: meeting with the Child Welfare Society of Kenya;

iii) 24th February 2022 (9 am to 4 pm): public hearing where all persons who made written

submissions to the Committee were invited to make oral submissions.

33. Details of the stakeholder submissions are annexed to this Report as Annexure 5.

34. A matrix containing a summary of all the submissions received by the Committee on each provision

of the Bill and on general matters relating to the Bill is also attached as Annexure 6.

3.3 Key Issues Arising from Public Participation

35. The following key issues arose during public participation -
i) Inter-country adoptions;

ii) Charitable Children's Institutions; and

iii) Rights of intersex children.

CHAPTER FOT'R

4.0 EMERGING ISSUES CONSIDERED BY THE COMMITTEE

4.1 Inter-Country Adoptions

36. One of the major issues the Billseeks to address is the issue of adoption, which is provided for in
PART XIII of the Bill. As earlier indicated, this Part contains clauses 185 to 218 thatregulate

matters relating to: power to make adoption orders (185); establishment of a National Adoption

Committee ( I 86); pre-requisites for adoption ( 187); children who may be adopted ( I 88) ; who may

apply to adopt a child (189); powerto dispense with consent (190); appointment of guardian ad litem
(l9l); interim orders (192); inter-country adoptions (193); adoption by non-resident Kenyans (l9a);
kinship adoption (195); powers of the court in adoption proceedings (196); power of thecourtto
appoint guardian (197); adoption order in respect of children previously adopted (198); parental

responsibility when adoption is denied (199); appeals (200); variation of orders (201); adopted

children register (202) ; registration of adoption orders (203\; rights and duties of parents and

capacity to marry( 204); application of Work Injury Benefits Act (205); orders and agreements in

respect of child born outside marriage (206); intestacies and testamentary instruments (207);

provisions supplementary to section 198(208) ; effect of inter-country adoptions (209); restriction on
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adoption arrangements. (210); certain offences relating to adoption (21l); functions of adoption

societies (212);adoption proceedings to be confidential (213); prohibition of certain payrnents (214;

restriction on the advertisernent (215); of'fences under this part (2 l6): regulations (21 7); and rules of
courr (2 I 8).

37. To understand the history and inrplications of these provisions in the Bill, the Conrrnittee undertook

an in-depth analysis of the rnatter of child adoption in Kenya and in other jurisdictions contained in

this sub-section.

38.The Comrnittee received cornprehensive submissions fi'om various stakeholders who submitted

proposals on this Part. These include the State Department of Social Protection, Senior Citizens

Affairs and Special Programmes; World Vision Kenya; Adoption Societies in Kenya Secretariat;

Children Agenda Forum; Nairobi Chapel; Mahali Pa Maisha; Ms. Atieno Odenyo (Child Protection

specialist) in collaboration rvith Maestral International; Ms. Mercy Ndirangu, Child Protection

Specialist; the African Institute of Children Studies; the Association of Alternative Farnily Care of
Children; the Child Welfare Society of Kenya; the Children Technical Advisory Group;the Cradle

(The Children For.rndation) (Ms. Juliana Warnaitha, Executive Director); the Law Society of Kenya

(Nairobi Branch) (Mr. Eric Theuri, Chairrnan); the National Council on Adrninistration of Justice;

the Social Work Society of Kenya and UNICEF.

(i) Bacl<ground Information

39.Currently. the adoption o1'children in Kenya is governed by the Children Act,200l Act (No 8 of
2001) and Adoption Regulations of 2005. Prior to the enactrnent of the Children Act, the adoption

process was governed by the Adoption Act Cap 143 Laws of Kenya. The Children Act, 2001 resulted

in the repealing of the Adoption Act 143, the Guardianship of lnfants Act Cap 144 and the Young
Person's Act Cap l4l .

40. Apart frorn repealing the three Acts, the Children Act 2001 domesticated most of the provisions of
the United Nations Convention on Rights of the Child (CRC) and the African Charter on the Rights

and Welfare of the Child (ACRWC), which have been ratified by the Covernment.

4l.ln the year 2007, the Governrnent of Kenya signed the Hague Convention on the Protection of
Children and Co-operation in Respect of Inter-Country Adoption, which obliges Kenya to take

measures to ensure that Kenyan children remain in their family of origin or Kenya and inter-country
adoption is considered as a last resort where a suitable family cannot be found within Kenya.

(ii) Types of Adoption

42.There are four (4) types of adoption in Kenya, namely: kinship adoption, local/dornestic adoption,

resident adoption, and inter-country adoption as fbllorvs: -

a) Kinship Adoption refers to adoption by adopters who are kin or relatives within the extended

family of the child. The application process of kinship adoption is similar to local /dornestic
adoption. lt also applies to adoption by Kenyans living abroad. A bonding period is necessary

when thc child has not been living with a prospective adopter.
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b) LocaUDomestic Adoption refers to adoption by adopters who are Kenyan citizens and where

the child they are adopting is a resident in Kenya. It also applies to adoption by Kenyans living
abroad.

c) Resident Adoption refers to adoption by adopters who are not Kenyan citizens but have lived
in Kenya for more than three years and want to adopt a child who is a resident in Kenya.

d) Inter-Country Adoption refers to the adoption of a Kenyan child by adopters who are not

Kenyan and live outside Kenya.

(iii)History of Inter-CountrT Adoptions in Kenya2

43.In the year2007, the Convention on the Rights of the Child (CRC) Committee expressed its concern

over reports in Kenya indicating that inegular inter-country adoptions and possible trafficking of
children for that purpose still existed.s

44. The technical assessment of the legal provisions and practices of guardianship, foster care and

adoption of children in Kenya (2008) conducted by the Government of Keny4 jointly with UNICEF,

indicates that there is weakness in the legal framework and practice, which impacts negatively on the

adoption process.

45. [t was further observed that foreign adoption attracts as much as approximately Kenya shillings seven

hundred thousand (700,000) or thirty thousand Euros (30000) per child as legal fees for lawyers in

addition to charges paid by applicants in accordance with Guidelines issued by lawyers which are way

above the stipulated minimum of Kenya shillings eleven thousand eight hundred (Kshs. I 1,800) set in

the Advocates Remuneration Order of 2014.

46. A globalalarm was issued in June 20l4by the Experts Group of Hague Convention On Inter-Country

Adoption, calling on State parties to act against profirdriven inter-country and child trafl'icking. The

ClobalReports on Traffrcking in Persons2014 ([JNODC) cites Kenya as among countries that are in

denial even neglect when it comes to reporting or prosecuting cases of human traflicking. Kenya was

then listed as a source, transit and destination country in human trafficking. The country was also

ranked at Tier 2 Watch List for non-compliance with minimum standards for the elimination of human

trafficking, according to June 2014 US State Department Report on Trafficking in Persons.

47.On inter-country adoptions, Kenya was listed among countries that lack severe penalties to deter

persons who target children for purposes of abduction, trafficking and other sale or other forms of
exploitation.

48. Indeed, anecdotal information reveals that children are stolen from hospitals, homes, schools, and

other places and remain untraced, while others are alleged to have been abandoned. Most police reports

indicate that children in their custody have been abandoned and that their parents or guardians cannot

be traced.

2 Progress Report on the Implementation of the Moratorium on Inter-Country and Resident Adoptions (2017)

, CRC/C/KEN/CO/-JUNE 2OO7
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49. According to the 2007 CRC Report above, it was not possible to tell whether children placed in inter-
country adoption were sold or procured or lost ones reported rnissing while the parents were still
searching for thern. According to the records fi'om the Adoption Comrnittee at the titne, statistics of
children adopted frorn Kenya, rlore than 496 children werc taken olrt of Kenya betwcen 2005 and

2014 under circumstances that raised constitutional, legal, policy and ethical questions under local and

international legal instrunrents.

(iv)Moratorium on Adoption (November 2014)

50. The Government issued a Moratoriurn on inter-country adoptions on 26'h November 2014. The main

objective of the Moratorium was to enable the government to intervene and conduct a comprehensive

audit of policy and legal framework, processes, procedures and players involved in the practice of
adoption in Kenya on resident and intercountry adoptions.

51. The rnain objective of the Moratorium was to enable the government to intervene and conduct a

comprehcnsive audit of policy and legal framework, processes, procedures and players involved in the

practice of adoption in Kenya

52.1n addition, the Moratorium was intended to allow the governrnent to scale up deinstitutionalisation,
ensure robust family tracing and reunification. enhance local alternative farnily care and put in place

laws and policies to protect childrcn. including eliminating child trafficking through adoption. an'rong

other child protection interventiorrs.

53. The Moratoriurn was irnposed following numerous crediblc reports by the rnedia. governrnent

agencies and partners in the child care and protection sector, rvhich indicated that adoption and othcr
fonns of alternative family care for childrerr in Kenya had beerr used by some unscrupulous agencies,

officials and individuals to traffic Kenyan children.

54.The Cabinet directed the then Cabinet Secretary for East Af ican Community, Labour and Social

Security to develop a Sessional Paper with a detailed policy, institutional and legal framework to

regulate and manage child adoption, including safeguards for the adoption of children in Kenya.

55. To protect children from trafficking by unscrupulous agencies, officials and individuals, the

Government directed as follows-

(a) that the Cabinet Secretary reviews the adoption policy and legal framework to ensure that

Kenyan children are not placed or adopted by foreigners;

(b) that the relevant Government agencies in charge of adoption should ensure that Kenyan
children are placed with Kenyan parents;

(c) that the Cabinct Secrctary cancels all the intercountry adoption licenses by the adoption

societies to protect children frorn child trafficking in the guise of adoption; and

(d) that the Cabinet Secretary ensures that children are adopted locally to preserve their cultural
background, identity, right to citizenship.

56.1n making the directive, the Cabinet took note of the data available of prospective adoptive Kenyan

parents, which was at a ratio of one (l) chitd to six (6) prospective adoptive Kenyan parents. Also,
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other countries which were experiencing problems in child trafficking, e.g., Ethiopia, changed their

laws to remove the component of inter-country adoption.

57. The Cabinet Secretary appointed an Expert Committee on Child Adoptions in Kenya to conduct a

comprehensive audit of policy and legal framework, processes, procedures and players involved in the

practice of adoption in Kenya on resident and intercountry adoption and review the adoption policy
and legal framework to ensure that Kenyan children are not placed or adopted by foreigners. The

Committee recommended the abolishment of inter-country adoption and a review of the Act to
repeal provisions on inter-country adoption. The Government further, in2019, enforced the ban on

Inter-Country adoption through a Cabinet directive and an Executive Order on the same by the H.E.

the President, and the ban is still in force.

(v) Comparative Analysis of Inter-Country Adoptions

Rwanda

58.In Rwanda, the Government closed down children's homes and as few as 78 children were in
institutions by the end of 2017.The closure was a result of the demand from the children during a

Children's Summit held on 4th January 2012 that their fellow children should not be raised in

institutions. Following the Children's Summit, the Government of Rwanda established a National

Commission for Children services, and one of its major roles is to remove children from institutions.

59. In 2010, the Government of Rwanda issued a Moratorium on inter-country adoptions, and despite

pressure from some interested parties for the Moratorium to be lifted, the Rwandan Government

maintains that it has no children for adoption. The Government has stood firm that it shall not lift the

Moratorium since Rwandese children are a very important resource that the country needs and regards

this as a very serious mafier.

South Africa

60. AII adoptions in South Africa are regulated through the South African Central Authority. The South

African adoption practice has recently been broadened to include the option of inter-country adoption.

There exist Practice Guidelines on Intercountry Adoption in South Africa which adhere to

internationally recognised standards. These guidelines were issued by the Ministry of Social

Development in South Africa. The adoption process is anchored on the Hague Convention, where

South Africa is the country of origin, and the adoption is processed with another foreign country that

is a signatory of the Hague Convention.

61. The following is the legal framework of national legislation governing issues of children in South

Africa:

i) The Constitution of the Republic of South Africa Act, 1996;

iD Child Care Act, 1983;

iii) Children's Act,2005 and the Children's Amendment Act of 2007;

iv) Criminal Procedure Act, 195 1;

v) Social Services Profession Act, 1978; and
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vi) Births and Deaths Registration Act,1997

62. Inter-country adoptions only take place where a working agreement between South Africa and the

other Hagr,re collntry is established and the workirrg agreernent approved by the central authorities of
the two countries; unless the child is being adopted by a blood-related family member.

Procedure for Inter-Country Adoption in South Africa

63. The procedure for inter-country adoption is as follows-

(a) Prospective adoptive parents in the loreign countries interested in adopting a South African

child will contact the Central Authority in the receiving country, which willthen refer them

to the organisations accredited to do inter-country adoption in South Africa and has a

working agreement in place with an accredited child protection organisation in South

Africa.

(b) The reason why the collaboration is being done by the accredited organisations of both

countries is so as to be able to trace the whereabouts of the child when the need arises.

(c) In South Africa, an intercountry adoption can on [y be corrsidered if local adoptive parents

cannot be found. and this is captured in writing and rnust be acknorvledged and agreed to

by the South African Central Authority.

(d) Once the localaccredited organisations agree on screening the prospective adoptive parents

and match the details of the child, the CentralAuthority, if in agreement, complete a letter

to support the rnatching.

(e) Thereafter, the local accredited child protection organisation will arrange for a court date

and for the couple to visit South Africa. Bonding should then take place between the child

and the couple for a minimum of at least two weeks and accompany them to the Children's

Court.

(0 The Children's Court will then issue an adoptive order and the minutes of the court

proceedings as well as other necessary docurnents, which will be forwarded to the Central

Authority for it to ensure the registration of the adoption.

(g) The Central Authority will then issue a Certificate of Conformity in tenns of section 23 of
the Convention within five working days, ensuring that the adoption will be recognised in

the foreign country.

(h) The accredited child protection organisation will ensure that the Departrnent of Home

Affairs receives a copy of the adoption order and that the changing of names is done, and

a new birth certificate is issued and forwarded to the adoptive parents.

(i) Lastly, the Er:rbassy will then coure in to issue visas and entry clearance that will enable

the child to be accepted in another country.

Hague Convention Adoptions rvhere South Africa is the Receiving Country
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64. This kind of adoption is not encouraged in South Africa, however adoptive parents from South Africa
can adopt a child of a race of their choice in case they are available in other countries. Inter-country

adoption can only be done where a working agreement between South Africa and other Hague

countries has been established and approved by the Central Authorities of the two countries.

65. The procedure is almost similar to that where South Africa is the Country of Origin, except that it
might be inverse to it.

Non-Hague Adoptions

66. This kind of adoption can only be done in South Africa by child protection organisations accredited

to do inter-country adoptions where there are working agreements between the two countries.

Family or Blood-Related Adoptions

67. This is where South Africa is the country of origin, and the adoption is done in another country (Hague

or Non-Hague), and the child is blood-related to the prospective adoptive parents. This kind of
adoption can be done without a working agreement in place and not necessarily by a designated child
protection organisation accredited to do intercountry adoptions.

Structure of Administration of Children Services in South Africa

68. The South African Central Authority is the rnain body responsible for facilitating and approving

intercountry adoptions in South Africa. Other players include the Accredited Child Protection

Organisations and Competent CentralAuthorities from the receiving States.

4.2 Rights of Intersex Children

69. Another issue of concern arising liom public participation is the issue of the place of intersex children
in the Bill.

70. The Committee received submissions from the Intersex Persons Society of Kenya represented by Mr.
James Karanja, an intersex person who made an oral presentation on 24th February 2022 and a written
submission dated 28th February 2022.

71. Mr. Karanja (born Ms. Mary Waithira) informed the Committee about his predicament since birth
which included the delay in getting a name until his grandmother intervened, and expensive

medication because of the expensive treatment that includes hormonal supplements. He also informed

the Committee about the failure of the University of Nairobi to process his graduation since 2019

because of the conflict of names (James vs Mary).

72. The Committee also received submissions on intersex children from the Kenya National Commission

on Human Rights (KNCHR) and the Intersex Persons Society of Kenya (IPSK), who lauded the

efforts to review the Children Act, 2001 in order to align it to the current constitutional dispensation

and ensure the protection of the intersex children as a special category.

73. The Commission and IPSK noted that the Bill recognises intersex children following the 2019

National Housing and Population Census that recorde d I ,524 intersex persons in the country. It noted

the need to accord intersex children the right to be treated with dignity and to be accorded appropriate
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medical treatment, special care, education, training and consideration as a special need category in

social protection services.

74. Further, there is a need to include intersex genital mr,rtilation as one of the harrnf,ul cultural practices

that are performed on intersex children. The Intersex Taskforce noted that intersex genital tnutilation

is one of the harrnful rnedical treatments that intersex children undergo in a bid to "correct" their

ambiguous genitalia. This practice has negative long-term effects on a child's tnental and physical

health. The concern regarding intersex genital rnr-rtilation (lGM) has been raised by various treaty body

mechanisms, including the Cornmittee on the Rights of the Child (CRC), which has repeatedly

recognised lntersex Genital Mutilation (lCM) as a harmful practice.

75. KNCHR and IPSK made the following proposals to the Committee -

'i;:i::::i,i:;:'if 
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(ovaries and lestes) or chrontosomal (X ond Y) paltern.r, v,hiclt could be apparent

prior to, at birth, in chiltlhoocl, puberty or aclulthood".

n. The Ministry of Health, in consultation with the Medical Practitioners and Dentists

Board. to fornrulate a hannonised and comprehensive treatnlent guideline tbctrsirrg

on a child-centred and human rights-based approach for the rnedical care and

protection of intersex ch i ldren.

iii. The Ministry of Educatiorr to rnainstream intersex issues, allow intcrsex childrcn

registration using special registration numbers (NEMIS) and ensure their retention

within the education system.

iv. Intersex children within the crirninaljustice systern should be treated with equality,

respect and protection of their dignity and should be kept absolutely separate from

male and female confinement in the borstal institutions.

v y[::, 
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(Rationale: This will give the Registrar powers to amend the birth notification and

the birth certificate forms to cater for intersex children and support the Government

in collecting real-time data on intersex children frorn Birth. This u'ill also ensttre

parents are sensitised about the uniqueness of their children and avoid killing these

::l[ili:;:ffi1#:tx]:ilffi?,ili;:r[1iil'.ili:ffi J::i:J,::;:i'"'"
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4.3 Institutionalisation of Children

76. On I't November 2017, the Cabinet Secretary for the Ministry of East African Community, Labour
and Social Protection suspended the registration of new Charitable Children's Institutions (CCIs). The

reason given was that many childre:n were inappropriately placed in CCIs when they could be placed

in alternative family-based care, and it was therefore not in their best interests, and they were being

denied the opportunity to be raised within families. It also stated that some CCIs were involved in

"unscrupulous practices which may include child trafficking".

77.The Cabinet Secretary called for a ban on further registration of new CCIs untilthe current situation

was streamlined to ensure proper care and protection of vulnerable children.

78. In May 2019, the Government committed to scaling up deinstitutionalization and promoting family-
based care.

79.Data from around the world indicates that an estimated 5.4 million children continue to live in

orphanages and other harmful institutions due to poverty, discrimination, and insufficient access to

basic services, amongst other factors. Once separated from their families and communities, children

in institutions are deprived of the love, attention and opportunities they need to develop and flourish.

80. The situation in Kenya fits this global scenario where an estimated number of 45,000 children live in
more than 845 Charitable Children's Institutions (CCIs) which are privately-run residential institutions

overseen by the Department of Children's Services (DCS). In addition, there are an estimated 1,000 -

1,200 children living in 28 government-run institutions, including rehabilitation, remand, reception,

and rescue centres.

81. To fully align with globally accepted standards of care, the Government, in collaboration with other

like-minded players in the children's sector, adopted a unified and holistic approach toward reforming

the childcare system by developing the National Care Reform Strategy for Children in Kenya.a

The strategy, developed with the support of UNICEF and a multisectoral care reform core team, under

the leadership of the National Council for Children's Services (NCCS), seeks to guide national steps

towards prevention of separation and family strengthening, robust alternative family care, and tracing,

reintegration and transitioning from institutional care to family and community-based care for all

children in need of care and protection.

82. The Children B ill 2021 is, therefore, an opportunity to reform existing national legislation, regulations

and policies to make them supportive of farnily and community-based services for all children in

Kenya, including children with disabilities.

83. However, stakeholders noted that Clause 66 provides for NCCS to determine whether CCIs are

needed, their best location, to determine the most qualified people to run them and to ensure they have

financia[ resources. This provision contradicts the Government's efforts toward departure from
institution to family-based care and especially the 2017 Moratorium on the registration of nerv

CCIs.

4 The National Care Reform Strategy for Children in Kenya
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84. Clause 69 states that the rrain objective for the establishment of CCIs shall be "to provide farnily-

based care for all children in accordance with the national policy lor promotion and protection of the

rights of children". Horvever. CCI is by definition a form of institutional care and not family-
based carc.

85. Scction 69 goes on to specify that children cannot be placed in a CCI for more than three years, which

is inconsistent with Clause 64, which is not more than one year.

86. Following further consultations with various stakeholders, inclr.rding the NCCS, Department of
Children Services, the Alternative Farnily Care of Children, UNICEF and Child Fund lnternational, it

was resolved that clauses 66 and 8l (2),(3X4X5X6)(7X8) be deleted in order to support the

government's reforms towards child care and protection by doing away with CCIs. Existing CCls will
be regulated and supervised during the transition period.

87. It was further proposed that a new clause named Alternative Care be introduced to include forms of
care included in the CLridelines fbr Alternative Family Care of Children in Kenya, 2014. These include:

(i) kinship care;

(ii) guardianship;

(iii) foster care;

(iv) adoption;

(v) kafaalah;

(vi) care in emergency sitr.rations,

(vii) temporaryshelter;

(viii) support independent living; and

(ix) supported child-headed households.

Case Study of Rrvanda

88. There is a widespread global practice that children should grow up safe and protectcd in farnilics rather

than in harmful institutional care. In 2012, the government of Rwanda established a programme of
care reform and farnily strengthening which is rooted in Rwandan cultural values and legislative

reforms which emphasizes family care.

89. Many charitable children's institutions in Rwanda had been established by faith-based organizations

and many were run by national organizations as opposed to international ones. The institutions

experienced a lot of challenges, notably an ovenvhelming nurnber of children against a very small

nurnber of staff.

90. Progressively, the nur:rber of children in institutional-based care reduced significantly owing to other

placements such as: extended families, biological parents, long-term foster care, adoption and

supervised and supported independent living for young adults only
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91. As a result, therefore, many institutions closed and others have been transformed into schools or

centers for family support.

92.The elements of successfulchildcare reform in Rwanda can be attributed to the following factors -
a) Government Commitment

93. The Rwandese Government heeded to children's demand for an end to institutional care after receiving

feedback from children in the annual National Children's Summit. The Summit brings together elected

representatives of children from all villages in Rwanda.

94. There is also a strong belief in the value of the family in Rwanda and institutional care is perceived as

alien to the Rwandese culture,

95. Children under institutional care lived in unbearable conditions and there was, therefore, a need to

demonstrate that a transition to family-based care was possible.

b) Legislative Reforms

96. The Rwandese government generated the following policies strategically focused on children's care-

(i) The Constitution of Rwanda 2003 enshrines the rights of children including the right to be raised

and protected in a family-based environment.

(ii) The National Integrated Child Rights Policy and accompanying Strategic Plan 20ll contains

several themes, one of them being alternative care. It states that care by extended family members

will always be explored as the first option and that children should only be placed in institutional

care as a last resort. The strategic plan for policy implementation outlines necessary actions for
closing institutions and strengthening families.

c) Cabinet Brief - Strategy for Child Care Reform (2012)

97. The Strategy for Care Reform provides a detailed action plan for de-institutionalization including
building social workers' capacity, developing foster care and the re-integration process including
family tracing, assessment, preparation and follow up.

d) The Tubarerere Mu Muryango Programme and developing partnerships for reform

98. This Programme was developed by the Government of Rwanda and UNICEF in consultation with the

United States Agency for International Development to irnplement the cabinet brief strategy on
alternative care.

99. The programme ran in phases and focused on building the socialworkforce, closing or transforming

institutions and establishing a programme of family reintegration and support. It aimed to prevent new

entries into institutional care through improved entry requirements, case management and

development of emergency foster care.

e) Strengthening the capacity of government agencies to manage and coordinate reforms

I00. Grants issued have supported the home-grown government initiative of alternative care through

coordination of the government agencies regarding child protection.
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Transitional Mechanism

l0l. The transition from institutionalcare has been undertaken rnajorly through supporting reintegration

and vulnerable farnilies. This has been carried out in the following rnanner-

(i) Engaging care-home lnanagers and gaining their comrnitment to the reintegration process,

(ii) Performing an initial assessnlent of children and care-hottre records;

(iii) Developing a care plan to address any issues that may inhibit reintegration;

(iv) Carrying out farnily tracing and identity relatives who could care for the child;

(v) Assessing the families and their willingness to care for the child;

(vi) If reintegration is not possible, seek a suitable foster or adoptive family for the child;

(vii) Providing a reintegration package which may include material support;and

(viii) Preventing further separation.

Conclusion

102. Frorn the foregoing. it is apparent that Rwandese laws and policies largely provide for transitional

ancl reintegratiorr mechanisrns f}orn institutional care as opposed to cotnpletely outlawing the

establishment of charitable children institutions,

CI{APTERFTVtr

5.0 VISIT TO CHARITABLE CHILDREN'S INSTITUTIONS: 3ISTMARCIJzOzz

103. The put into context the matter of institutionalisation of children, the Comrnittee conducted a fact-

finding visit to some children's homes in Nairobi. The Cornrnittee sampled them according to their

establishrnent and sponsorship. The visits took place on Thursday, 3l'r March 2022.

5.1 Visit to Mogra Children's Rescue Centre

104. The Committee visited Mogra Rescue Centre located along Kiambu Road. The Centre is a

Charitable Children's Institution catering to orphans, abandoned, homeless, vulnerable and poverty-

stricken children.

105. The delegation was received by Rev. Hannah Wairimu and her husband, Mr. David Wambia. They

informed the Committee that -
(i) The Centre was established in 1998 by Rev. Hannah Wairimu.

(ii) It is currently home to more than 565 children, out of which twelve ( l2) have various types

of disability.

(iii) The Centre also works with Mogra Star Academy in Mathare to provide free education to

the children in Mogra Rescue Centre. The Acaderny has a student population of 1,200.
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(vi)

(iv)

(v)

(vii)

(viii)

(ix)

(x)

(xi)

The Centre also provides education to children from kindergarten to Grade 3 within the

facility. Grade 4 up to Form 4 students are transported to and from Mathare for schooling.

Their primary source of income is well-wishers, especially from the Indian community,

who mostly donate clothes, food items, and employee salaries. The home has 106

employees.

The centre also received support to construct a new baby unit which was officially opened

by Hon. Justice Martha Koome, EGH, Chief Justice and President of the Supreme Court of
Kenya on 9th Febru ary 2022.

Since its establishment, the home has processed international adoption of 4 children and

local adoption of 70 children.

The Directors informed the delegation that tracking children adopted internationally is a

big challenge.

Most of the children are brought in by the police because of abandonment or trafficking.

Some of the children are Tanzanian and Ugandan citizens brought by the police.

Most of the children are frorn Nairobi and Murang'a Counties.

The home proposed a ten-year transition regarding the transition period from CCIs to

alternative family care.

The delegation also toured the facility to ascertain the living conditions of the children and

observed that the younger school-going children were in class and that the dormitories were

clean and tidy, albeit congested.

The Committee was informed that the older children were out doing chores on the farm.

(xii)

(xiii)

5.2 Visit to Kabete Remand Home

106. The Committee also visited the Kabete Remand Home, a statutory children's institution located in

the Kabete area. The delegation was received by Mr. Ceoffrey Odhiambo Gudah, Senior Chaplain/

Deputy Director.

107. He informed the Committee that -
(i) The institution is one of the l4 statutory chlldren's institutions. The other remand homes are

in Kisumu, Kakamega, Manga, Machakos, Nakuru, Malindi, Kericho, Eldoret, Meru, Kiambu,

Murang'a, Nyeri and Likoni.

(ii) The institution is home to children in conflict with the law and those in need of care and

protection aged betweenT and l3 years old. The home is a transit centre as the children await

the conclusion of their matters in court and are not meant to be there for more than three

months.

(iiD The Committee noted the need for remand homes in each county.

(iv) The Committee established that some of the children had been there for more than two months.

Three (3) of the children were foreigners from Tanzania.
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(v) During the visit, the home had 29 children, both boys and girls. The maximum capacity for

the horne is 80 children.

(vi) The horne offers various rehabilitation services to the childrefl. e.g., counselling, tbllolship
etc..

(xiv) The delegation thereafter toured the facility and interacted with the children and observed that

the facility was clean and tidy.

(xv) The Cornmittee was concerned that there is no segregation of children based on the severity

of their offences and gender considerations.

5.3 Visit to Kabete Children Rescue Centre

108. The Committee was received by Mrs. Margret Kagwiria, Senior Children Officer in charge of
Kabete Rescue Centre.

109. She inforrned the Committee that -
(i) Kabete l{escue Centre is a statutory children's institution. It is the only governrnent children's

rescue centre in I(enya that caters to new-borns and children lvho are six years and below.

(ii) The children are brought by the police and through a court order due to abandonnrent, child

traf{icking, jailed rnothers, witrress protection etc.

(iii) The home partners with Kenya National Hospital and Mbagathi Hospital for paediatric rnedical

care. 'Ihe Cornmittee was informed that the facility does not have a rnedic on-call or on-site.

(iv) It also partners with well-wishcrs for rnedical care and plovision of other critical goods and

services, e.g., fbrrnula milk owing to lirnited financial and human resources, e.g. children

officers.

(v) At the time of the visit, the horne had 39 children.

(vi) The facility sits on three acres and has l4 staff.

(vii) The delegation toured the facility and noted that the home is in urgent need of repairs and that

some of the equipment is very old and requires overhauling. For instance, the old washing

machines consume a lot of electricity and are unsustainable. The monthly electricity bill is

approximately Kshs. 300,000 per month.

(viii) The cookers donated by well-rvishers are also unused because of the exorbitant electricity costs.

It was recommended that the horne be facilitated with alternative energy sources, e.g., solar

power.

5.4 Visit to the Child Welfare Society of Kcnya Childrcn Homes

110. The Cornrnittee also visited the Child Welfare Society of Kenya's Children Homes in Waithaka and

Mama Ngina Children's Horne in South C, Nairobi.

a) Waithaka Children Home
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111. The Committee was received by Dr. Felistas Mwikali and Mr. Boniface Kituna (Occupational

Therapist).

112. She informed the Committee that -
(D The home caters for children in need of care and protection and those with special needs.

(iD At the time of the visit, the home had thirty-four (34) children, out of which I I were children

with disability.

(iii) The home has an in-house nurse and occupational therapist for children with disabilities.

b) Mama Ngina Children's Home in South C

113. The delegation was received by Ms. Miriam Mwangi, in charge of the home, and other CWSK

officials.

114. The Committee was informed that -
(i) The home is a temporary place of safety for children in need of care and protection in three

categories: girls, boys and babies.

(iD The institution has various cadres of stafe including clinical officers, nurses, counsellors

etc.

(iii) More than 400 parents are willing to adopt children, but there are currently not enough

children to be adopted owing to the rigorous adoption process.

(iv) CWSK conducts DNA testing to establish blood relations for relatives/guardians seeking

to reunite with their children.

(v) The Society conducts a rigorous tracing process, including the use of the media to look for

relatives of abandoned children.

(vi) The prirnary source of funds for CWSK is the government of Kenya.

(vii) The Committee toured the facility and observed that the facility was clean and tidy and the

children seemed well taken care of. The home had 170 children of various ages during the

visit, including new-borns.

(viii) The Committee also visited the CWSK stores where relief food and other supplies are kept

for response to children in emergency situations.

Com mittee General Observation

115. The Committee observed with concern that authorised officers prefer to commit children to private

children's homes after rescuing them instead of government-affiliated homes.
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CHAPTERSTX

6.0 COMMITTEE FINDINGS AND OBSERVATIONS

116. Thc Cornrnittee made the tbllorving observations fiom stakeholder subntissions and its orvn views

during consideration of the Bill -
(i) Article 53 of thc Constitution - Ilights of the Child: The Bill incorporates the rights of the

child as envisioned under Article 53 of the Constitution. The provisions of the Billemphasize

that a child's best interests are of pararnount importance in every rnatter concerning the child.

(ii) The Rights of Inter-Sex Children: The Committee acknowledged the need to provide for
the care and protection of intersex children with respect to: the definition, recognition and

document; the criminal justice sector; in health facillties including facilitating access to the

highest attainable standard of health, protocols on surgical and hormonal interventions that

constitute medical emergencies; protection against involuntary medicaI intervention;

forrnulating a harmonised and comprehensive treatrnent guideline focusing on a child- and

hurnan rights-based approach for the rnedical care and protection of intersex children;

establishment of a fund to cater for all rnedical-related interventions for intersex persons

dLre to the high cost inrplications of spccialised intersex medical care ot' afreelsrrbsidised

medical insurance health cover under the NHIF or any other scherne for intersex persons:

promotiorr of awareness and sensitisation initiatives to the general public and all stakeholders

to conrbat stigma and protnote societal acceptance.

(iii)Abolishment of Charitable Children Institutions: The Bill emphasizes that where the

Court or the Director deterrnines that the separation is in the best interest of the child, the

Court or the Director shall providc family-based alternative care as the priority.

The Committee observed that the government has put a lot of effort into alternative family

care instead of institutionalising children in need of care and protection, including pilot

training of foster families. One of these interventions includes the 2017 Moratorium on the

Registration of new CCIs. l'o support this initiative, the Committee deleted Clause 66, which

provided the establishrnent/registration of new CCIs. The Committee recomntends a ten-year

transition to full alternative family care for children.

(iv)Administration of Children's Services: The Committee further observed the poor working

relationship between the National Council for Children Services, the Directorate of Children

Services and the Child Welfare Society of Kenya. The Cornmittee, therefore, resolved to

provide clarity with respect to the adrninistration of children's services.

(v) Adoptions: The Committee acknowledged the existence of a moratorium against

intercountry adoptions which was approved by the Cabinet in 2014. The Committee,

therefbre, resolved that the rnoratoriurn stays in place and that the process regulating inter-

country adoption should contain the following elements-

RepodollheDConLabourondSocinll{elforeonitsConsidemtioiloftheChildrcnBill (NotionalAssentblvBtllNo. 18of2021) 32



i. The presence of a national adoption entity that monitors and coordinates the

processing of intercountry adoptions whose administration is independent of the

Directorate of Children Services;

ii. The presence of an entity or entities that are accredited by the National Council for
Children Services to process an intercountry adoption;

iii. The presence of a child protection entily accredited by the National Council for
Children Services that works together with an accredited entity under (b) to ensure

the tracing of a child during each step of processing of intercountry adoption;

iv. The national adoption entity must maintain a register certifring in writing that it is
satisfied that intercountry adoption has only been considered because no parents

have been found to locally adopt the child.

v. The national adoption entity must maintain a register of written court proceedings

and an order of adoption (that are certified by the Court) and issue a certificate to

confirm that the adoption conforms with Article 23 of the Hague Convention on

Protection of Children and Co-operation in Respect of Intercountry Adoption
which provides that -
"An adoption certified by the contpetent authority of the State of the adoption as

having been ruade in accordance with the Convention shall be recognised by

operation of law in the olher Contracting States. The certificate shall specify when
and by whom the agreements under Arlicle 17, sub-paragraph c), were given.

(2) Each Contracting State shall, at the time of signature, ratification, qcceptance,

approval or accession, notify the depositary of the Convention of the identity and
the functions of the authority or the authorities which, in that State, are competent
to make the certification. It shall also notify the depositary of any modification in
the designation of these attthorities.

vi. A child protection entity accredited by the National Council for Children Services

shall ensure that the Ministry responsible for internal affairs processes the changing

of names and issue of a new birth certificate to the adoptive parents and the

department responsible for immigration will then issue a certificate to clear the

adopted child to receive a passport from the country of the adoptive parents.

(vi) Customary Guardianship: The Committee also observed the need to include provisions to

provide for and regulate customary guardianship in addition to those provided in the Bill.
Customary guardianship is defined as the parental responsibility of a Kenyan child by a
Kenyan citizen in accordance with the customs, culture or tradition of his/her respective
people.

This new provision will facilitate the appointment of a relative or relatives of a child as

guardians through customary practice to ensure that customary guardianship currently
practised by local communities is recognized and formalized.
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The provision will also make it easy for relatives to be appointed as guardians for children

who are currently under the infbrrnal guardianship and ensure that a child grows in their

culture, custol'ns and traditions.
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