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CHAI RPEIISON'S FOITE,WORI)

On behalf of the Public Petitions Committee and pursuant to the provisions of Standing Order 227,

it is my pleasant privilege and honour to present to this House the Report of the Committee on

Public Petition No. 4 of 2023 regarding the delayed adjudication and settlement of squatters after

the expiration of the lease of Macalder Mines Limited land by the residents of Nyatike

Constituency. The petition was presented to the House pursuant to the provisions of Standing

Order No. 225 (2) (a) by the Member for Nyatike Constituency, Hon. Tom Mboya Odege, M.P.,

on behalf of the residents.

The Petitioner prayed that the National Assembly, through the Public Petitions Committee,

engages the Ministry of Lands, Public Works, Housing and Urban Development to ensure that the

Macalder land is re-adjudicated to allow the owners to acquire title deeds and save the residents

from alleged erroneous records and missing parcels and makes any other recommendation it
deemed fit in addressing the plight of the petitioners.

The Committee considered the Petition and observed that records held by the Ministry of Lands,

Public Works, Housing and Urban Development reveal that the subject land is registered in favour

of South Nyanza County Council, whose successor is the County Government of Migori. Through

Legal Notice 85 of 2023 dated l3th June,2023, the Cabinet Secretary in the Ministry of
Environment, Climate Change and Forestry, declared the subject land as a forest area pursuant to

section 3l (2) of the Forest Conservation and Management Act. A section of residents of the subject

land have since filed a petition at the Environment and Lands Court at Migori to challenge the

declaration of the land as a forest area. The Court is yet to determine this matter.

The Committee recommends that Macalder land be degazetted and re-adjudicated to allow the

owners to acquire title deeds.

The Committee appreciates the Offices of the Speaker and Clerk of the National Assembly for
providing guidance and necessary technical support, without which its work would not have been

possible. The Chairperson expresses gratitude to the Committee Members for their devotion and

commitment to duty during the consideration of the Petition.

On behalf of the Committee and pursuant to the provisions of Standing Order 199, I now wish to

lay the Report on the Table of the House.

HON. MUCHANGI KAREMBA, CBS, M.P.

J

CHAIRPERSON PUBLIC PETITIONS COMMITTEEI



PAIT.T ONE

I. PREFACE

1.1 Establishment and Mandate of the Committee

The Public Petitions Committee was established under the provisions of Standing Order 208A with
the following terms of reference:

a) considering all public petitions tabled in the House;

b) making such recommendations as may be appropriate with respect to the prayers sought in the
petitions;

c) recommending whether the findings arising from consideration of a petition should be
debated; and

d) advising the House and reporting on all public petitions committed to it.

I
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Hon. John Bwire Okano, M.P.
Taveta Constituency

Wirrer Democratic Movement-Kenva (WDM-

K)

Hon. Ntwiga Patrick Munene, M.P.
Chuka Igambang'ombe Constituency
United Democratic Alliance (UDA

Hon. Suzanne Ndunge Kiamba. M.P.
Makueni Constituency

Wiper Democratic Movement-Kenya

0

5

(WDM-K)

1.2 CommitteeMembership
The Public Petitions Committee was constituted in October 2022 and comprises the following
Members:

Chairperson
Hon. Muchangi Karemba, CBS, M.P.

Runyenjes Constituency
United Democratic Alliance (UDA)

Vice Chairperson
Hon. Janet Jepkemboi Sitienei, M.P

Turbo Constituency
United Democratic Alliance (UDA)

Hon. Edith Vethi Nyenze, M.P.
Kitui West Constituency

Wirrer Democratic Movement-Kenva (WDM-

K)

Hon. Maisori Marwa Kitayama, M.P.
Kuria East Constituency

United Democratic Alliance (UDA)

Hon. Beatrice Kadeveresia Elachi, M.P.
Dagoretti North Constituency

0ranse Democratic Movement (ODM)

Hon. Biego Paul Kibichy, M.P.
Chesumei

United Democratic Alliance (UDA)

Hon. Sloya Clement Logova, M.P.
Sabatia Constituency

United Democratic Alliance (UDA)

Hon. Patrick Makau King'ola, M.P.
Mavoko Constituency

WiDer Democratic Movement-Kenva
(WDM-K)

Hon. Joshua Chepyegon Kandie, M.P.
Baringo Central Constituency

United Democratic Alliance (UDA)

Hon. Bemard Muriuki Nebart, M.P.
Mbeere South Constituency

Independent

Hon. Peter Irungu Kihungi, M.P.
Kangema Constitucncy

Maendeleo Chan Charr Party (MCCP)

Hon. Peter Mbogho Shake, M.P.
Mwatate Constituency

Jubilee Partv (JP)



,

1.3 CommitteeSecretariat
The Public Petitions Committee is tacilitated by the following members of the secretariat

Lead Clerk
Mr. Victor Weke

Principal Clerk Assistant II
Ms. Miriarn Modo
First Clerk Assistant

Ms. Kafuyai Wamae
Third Clerk Assistant

Ms. Nancy Akinyi
Research Officer III

Ms. Roselyne Njuki
Principal Serjeant-at-Arms

Mr. Pascal Valerian
Hansard Officer III

Ms. Felistus Muiya
Public Communication Officer

Mr. Benard Toroitich
Third Clerk Assistant

Mr. Clinton Sindiga
Legal Counsel II

Mr. Arkan Mumin
Research Officer III

Mr. Paul Shana

Serjeant-at-Arms

Mr. Collins Mahamba
Audio Officer III

Mr. Calvin Karungo
Media Relations Officer III
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PART TWO

2 BACKGROTJND TO THE PETITION

2.1 Introduction

Public Petition No. 4 of 2023 regarding the delayed adjudication and settlement of squatters

after the expiration of the lease of Macalder Mines Limited land by the residents of Nyatike

Constituency was presented to the House by the Hon. Tom Mboya Odege, MP, on 22nd

February 2023.

The Petitioners stated that the Macalder area, measuring approximately 3,000 acres, formed

part of the ancestral land belonging to the people of Nyatike Constituency. The land was

granted, under a mining lease, to Macalder Mines Limited in 1935, which conducted mining
operations on the land until 1966.

The leasing of the land rendered the rightful owners landless, despite Macalder Mines

Limited segregating portions of the land for residential and open mines. The locals became

compound managers, domestic workers, and guards on the segregated land established by

Macalder Mines Limited.

Upon Macalder Mines Limited's exit from Kenya in 1970, the land was not fully developed,

except for the residential areas of gold miners and the servant quarters of local workers.

The landless citizens who had given up their land to Macalder Mines Limited began

resettling and farming on the underdeveloped land. The number of people settling in the land

increased between the 1970s and I 990s when the local chiefs allocated the said land.

The people settled in the land put it to good economic use by constructing residential houses

and commercial centres that generated income, but the Government had yet to adjudicate the

land or issue title deeds.

Records held by the Department of Land Adjudication, the Land Registrar, and the

Department of Survey were erroneous, causing uncertainty among the affected families and

landowners.

The alleged reluctance by the County Government of Migori and the Ministry of Lands,

Public Works, Housing and Urban Development to adjudicate the land and issue title deeds

amounted to a denial of fair administrative action to the residents.

To the best of the Petitioners' knowledge, the matter in respect of which the Petition was

made was not pending before any Court of Law or Constitutional body.

2.2 Petitioner's Prayers

The Petitioners prayed that the National Assembly through the Public Petitions Committee:

a) Engages the Ministry of Lands, Public, Works, Housing and Urban Development to

ensure that the Macalder land is re-adjudicated to allow the owners to acquire title
deeds and save the residents from alleged erroneous records and missing parcels; and

b) Makes any other recommendation it deemed fit in addressing the plight of the

Petitioners.
7
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PAII.T THI{EE

3 STAKEHOLDERS'SUBMISSIONS ON THE PETITION

3.1 Petitioners
On Thursday, I 3th April, 2023, the Member for Nyatike Constituency, Hon. Tom Mboya Odege,

M.P. appeared before the Committee and submitted as follows:

lt

12

13

t4

15

l6

t7

l8

3.2 Site Visit to Nyatike

The Committee conducted a site visit to Nyatike Location, Nyatike Constituency in Migori
County, on Wednesday, 3l't May 2023. During which the petitioners submitted as follows-

The Macalder land, measuring approximately 3,000 acres, was acquired from the community

by the colonial Government and leased to Macalder Mines Limited in 1935. The said land

was part ofthe larger ancestral 6,000-acre land.

Macalder Mines Limited conducted mining activities on the land until 1966. Upon the exit

of the Macalder Mines Limited from Kenya in 1970, the land was not fully developed, except

for the residential areas of gold miners and the servant quarters of local workers.

The landless citizens who had given up their land to Macalder Mines Limited began

resettling and farming on the underdeveloped land.

The number of people settling in the land increased between the I 970s and the I 990s, when

the local chiefs allocated land.

The people who settled in the land utilized it for economic use, construction of residential

houses and commercial centres which were eaming them income but the County

Government of Migori did not adjudicate the land nor issue title deeds to the residents.

The petitioners prayed that the Committee engages the Ministry of Lands, Public Works,

Housing and Urban Development to ensure that the Macalder land is re-adjudicated to allow
the owners to acquire title deeds and save the residents from alleged erroneous records and

missing parcels.

The Macalder land originally belonged to the community until the year 1933, when it was

leased to Macalder Mines Ltd., a Canadian Company, to undertake mining activities, forcing

the locals to relocate to other unoccupied lands within Nyatike and the nearby areas around

the mines.

The affected people were issued permits or passes specifying the activities they were allowed

to undertake on the land. The permits, for instance, only allowed them to cultivate up to 5

acres of land or keep a certain number of animals.

ln 1911, the Canadians stopped the mining activities and left, leaving the land. which was

then under the South Nyanza County Council, to be handed over to the current County

Government of Migori in 1982.

o
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20 Upon the Canadians'departure from the land, the people who had been displaced returned

and occupied the land, but have not yet been issued title deeds to ensure legal ownership.

The land was held in trust, and the lease agreement was in effect.

The County Govemment had issued orders disallowing residents from erecting permanent

structures or undertaking any activity on the land. In addition, the County Government of
Migori's continuous renewal of Leases to traders and other users made it difficult for the

community to acquire ownership of the land.

The area is currently underdeveloped, lacking permanent structures due to fear ofevictions,
with residents engaging in small-scale farming and artisanal mining activities that are not
economically viable.

Non-residents were irregularly allocated land without consideration of the community,
which had businesses running for decades in the area.

The Petitioners sought the committee's intervention to take up the matter with the County

Govemment of Migori to establish the current ownership of the land, whether the lease was

active or expired, and recommend urgent adjudication of the land to the community.

21

22

3.3 National Land Commission

On Wednesday, 4'h October 2023, the Chairperson of the National Land Commission, Mr
Gerishom Otachi, appeared before the Committee and submitted as follows-

26. Macalder Mines Ltd., a Canadian Company started mining in that area in 1933. According
to the locals, the company mapped out specific areas for mining and displaced the locals.

However, it allowed them to settle in adjacent areas with conditions to obtain a permit from
Macalder Mines Ltd. and some of the conditions included-

(i) The locals were not supposed to cultivate more than five acres of land

(ii) The locals were not supposed to keep more than l6 heads of cattle.

27. When the lease expired around 1970, they moved in, claiming it as their ancestral land. The

residents occupy the largest portion ofthe land. where they have built residential houses and

cultivated crops for subsistence. Some dwelling houses have been constructed with
permanent materials, but the majority are semi-permanent (mud walls and corrugated iron
sheets). Some individuals also keep cattle, sheep, and goats.

28. The Nyatike Market occupies a portion of the land. The market was planned by the then

County Council of Migori, and resultant plots were allocated to individuals by the defunct
County Council. The entire block, including the market's perimeter, was surveyed, but the

National Land Commission could not confirm with the county government whether

individual plots were surveyed.

9
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3.4 Ministry of Lands, Public Works, Housing and Urban Development

On Wednesday, 4'h October,2023, Hon. Generali Nixon Korir, the Principal Secretary of the State

Department for Lands, appeared before the Committee and submitted as follows-

34. According to the records at the Ministry, the land in question falls within the parcel registered

as Muhuru/Kadem/\rlacalder/498, which measures approximately 2167.5 Hectares. It was

registered in favour of the defunct South Nyanza County Council (now County Government

of Migori) on February 19, 1982, on a freehold tenure.

35. The land became public land under the County Government of Migori pursuant to Article
62 ofthe Constitution. Therefore, it can be alienated only through direct allocation, a process

initiated by the county govemment. The Ministry will thereafter process the title documents

after the land has been allocated. The matter can therefore be referred to the County

Government of Migori for consideration.

36. The gazettement of the Macalder land as a forest land by the Cabinet Secretary, Ministry of
Environment, Forestry, and Climate Change, had not come to the attention of the Ministry
of Lands,, Public Works, Housing and Urban Development. IJowever, there were instances

of such gazettements without the knowledge of the Ministry of Lands, Public Works,

Housing and Urban Development.

37. The land in question measures 5,000 acres, but the petitioners claimed only 300 acres.

However, Migori County Govemment should be answerable, as the Ministry of Lands,

Public Works, Housing and Urban Development only facilitates the issuance of title deeds

after the allocation has been made by the county. Further. the county oversees planning and

approves the allocation before subdivision, and the NLC issues the allotment letter.

38. A Committee on historical land injustices was in place under the National Land Commission

and was mandated to examine community interests in historical land cases.

10

29. 'fhere is a Catholic church mission complex on the land, comprising a church, a convent,

and offices. The mission complex was surveyed, but the Commission could not confirm
whether their interest was registered.

30. There are old mines on the parcel. Adjacent to these old mines are residential buildings that

appear to have been the dwellings of those who managed the mines. The mines were in the

condition left by the Canadians, and they had not been rehabilitated.

31. There are also sub-county administration offices, residential quarters for the sub-county

administrators, and a police station and police lines to the north. There is an airstrip in the

northeastern part of the parcel and a primary school almost in the central part of the land.

32. The land records indicate that there was a reservation for Macalder 'Iownship, which was

registered on I I th November l94l , and therefore, adjudication as requested may not be the

procedure for regularization of settlement.

33. The land records also revealed that the parcel was registered in favour of South Nyanza

County Council, whose successor was the County Government of Migori.
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On Wednesday, l5th November 2023, the Cabinet Secretary, Ministry of Lands, Public Works,

Housing and Urban Development, Hon. Alice Wahome, EGH, appeared before the Committee and

submitted as follows -

39. Macalder Mines fall within a parcel registered as Muhuru/Kadem/\4acalder/498 measuring

approximately 2167.5 hectares. The parcel was still registered in favor ofthe defunct South

Nyanza County Council (now County Govemment of Migori).
40. The Ministry had established that the Cabinet Secretary for the Ministry of Environment,

Climate Change and Forestry gazetted the area as a forest land vide Legal Notice No. 85 of
2023 dated 13th June. 2023.The area was delineated and edged on boundary plan number

1751517. Henceforth, the land was public land under the management of the Kenya Forest

Service (KFS) and could not be adjudicated by the Ministry.
41. Regarding information sharing and consultation between the two Ministries before the

gazettement, the CS indicated that perhaps the CS was not aware of the ongoing Petition

before the Committee at the time of the gazettement. Further, public participation ought to

have been done. However, the fate of the people occupying the land was a priority for the

govemment hence the two Ministries would engage on the matter and present a better

response to the Committee and rectifu any oversight that might have occurred.

42. Regarding why the land was gazetted as a forest, the CS stated that there must have been a

reason why it was gazetted, and the information needed to be provided by the relevant

Ministry. Further, the custodian of public property as well as all government lands was the

National Treasury and the Ministry of Lands, Public Works, Housing and Urban

Development's role was to keep the records. However, the Petitioners ought to have been

aware of public participation even though the process of gazettement is faster than de-

gazettement.

43. Regarding the status of the land,, the CS indicated that the register read South Nyanza County

Council, and therefore, until the gazettement was regularised the change of ownership would

not take place. Further, the Ministry of Lands, Public lWorks, Housing and Urban

Development had not been informed officially to transfer ownership to Kenya Forest

Service. The CS committed to instruct the Director of Survey and Lands Administrator in

the area to research and provide a proper indication ofthe number ofpeople affected. Further,

a gazette notice could not override the proprietary interest by way oftitle and the status quo

would remain, and the land ownership would not be transferred before the Petition is

concluded.

On Thursday, 29th February, 2024,Hon. Alice Wahome, the Cabinet Secretary, Ministry of Lands,

Public Works, Housing and Urban Development, further appeared before the Committee and

submitted as follows-

Macalder Mines was within a parcel registered as Muhuru/ Kadem/Macalder/498 measuring

approximately 21 67 .5 Hectares (approximately 5,3 5 5.9 Acres).

44
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45. The total acreage of the land gazelted as a forest by the Cabinet Secretary, Ministry of
Environment, Climate Change and Forestry vide Legal Notice No. 85 of 2023 marked
annexure 2 was 2494.95 Hectares (approximately 6,165.0 Acres).

46. The initial land was MR. NO. 123 with an acreage of 6178 acres as presented in Survey plan

FR. NO. 4948. A resurvey was done in 1993 which converted MR. NO. 123 to LR. NO.
17955 with an acreage of2,500 Hectares (6,178 acres).

47. ln 1993, a sub-division of LR. NO. 17955 resulted into LR. NO. 17955/l and 17955/2with
acreages of I .019 Hectares (2.5 I 8 acres) and 4. I 70 Hectares ( I 0.30 acres), respectively.

48. The Committee sought clarity on the process of gazetting a land as a forest. The Cabinet

Secretary clarified that all lands are registered by the Ministry whether private, public or
community land. The land in question was registered under the County Government of
Migori but was leased to individuals. After the expiry of the lease, the land reverted to the

county. Therefore, any negotiation on gazettement as a forest was between the county and

the Ministry of Environment, Climate Change and Forestry and but the Ministry of Lands,
Public Works, Housing and Urban Development was only to document the records.

3.5 Counfy Government of Migori

Vide a letter dated Monday,lst July 2024, the County Executive Committee Member of Lands,
Physical Planning, Housing and Urban Development of the County Government of Migori, Hon.
Eng. John Kobado submitted as follows-
49. Land Reference No. 17955, measuring 2,500 Hectares which translating to 6,177.8 Acres,

as per Fixed Boundary Survey Plan No. 49148, was approved by the Surveyor General on
13th March, 1942.The fixed boundary survey formed the basis of the lease to Macalder
Mines Limited.

50. The land adjudication process for Macalder was initiated in 1969 and completed in 1981.

51. The parcel of land was adjudicated as Muhuru Kadem/Macaldler/498 for SOUTH NYANZA
COLINTY COLTNCIL with reservation for Macalder Township.

52. When a Lease expires on a particular Parcel of Land, the land reverts to the Lessor but not
to the people residing near such a parcel ofland. In this particular case, the land reverted to
the County Government of Migori. The County Govemment was the Lessor after it took
over the Assets and Liabilities of the defunct Local Authorities.

53. The leasing of the land did not dispossess the rightful owners of the land rendering them
squatters because leasing was effected before Land Adjudication started in Nyatike.

54. Land Adjudication is the process by which all existing rights in any particular parcel of land

are finally and authoritatively ascertained. The existing rights are merely recognized and

confirmed in adjudication record and demarcation map; collectively known as the
Adjudication Register.

55. Upon the exit of the Macalder Mines Limited from Kenya in 1970, all the land that had been
leased for mining reverted to the Lessor which is the County Govemment of Migori.

12



On Thursday, 5th December 2024,the Cabinet Secretary for the Ministry of Environment, Climate

Change and Forestry, Hon. Aden Bare Duale, EGH, appeared before the Committee and submitted

as follows-

64. 'Ihe case was under consideration before the Environment and Land Court in ELC Petition

No. I of 2023 (Migori County Government V. Attomey General & 3 others), consolidated

with ELC Petition No. 4 of 2023. The County Govemment of Migori along with other

petitioners. was asserting ownership of 2,500 hectares of Macalder Forest.

65. The matter was active in court pending judgment. The Cabinet Secretary was not at liberty

to proceed with the petition until the matter was determined and concluded by the court.

Vide a letter dated 30th July 2025, the Cabinet Secretary for the Ministry of Environment, Climate

Change and Forestry, Dr. Deborah Barsasa, submitted as follows-

66. During a meeting with the I'}ublic Petitions Committee meeting held on 4th June 2025, it was

resolved that the Ministry of Environment, Climate Change and Forestry provide a status

report on the matter.

13

56. The land which was being used for mining was not leased from Private Citizens in Nyatike

but from the then Local Authority.

5l . In view of the foregoing. the people who had been farming in the undeveloped land did it
illegally and therefore, public land would not acquired through prescriptive rights available

irrespective of the number of years they occupied the aforementioned land.

58. The local chiefs do not have powers to allocate any public land to a private developer under

any laws in Kenya. The allocation of public land was clearly stipulated in the relevant laws

in Kenya.

59. People who enter into public land illegally and make economic use, construct residential

houses and commercial centres which are earning them an income, have no rights to legal

occupation ofany public land.

60. Records held at the Land Adjudication, Land registry and Department of Survey were not

erroneous but were Government records which followed the laid down procedures of
creating such Local Records as stipulated by the Law.

61. The Department of Survey is the only government institution in Kenya mandated to keep

safe custody all official maps in Kenya including Maps for insurance of Title Deeds.

62. Land adjudication had been ongoing in Nyatike and determination of the rights of occupiers

of Land through the Land Adjudication Process as stipulated in the Land Adjudication Act

CAP 284 Laws ofKenya.
63. The issues raised in the petition were null and void because there were land records which

followed the due process of creation in Nyatike.

3.6 Ministry of Environment, Climate Change and Forestry



67 . A stakeholder engagement meeting held on l4th iuly 2025 in Migori County was attended

by a team lead by the Principal Secretary State I)epartment for Forestry and chaired by the

Principal Secretary State Department tbr Mining.
68. Others in attendance were officials from Kenya Forest Service (KFS), NEMA, National

Police Service and the County Government of Migori.
69. After the lease for Macalder Mines Limited expired, the land, some of which overlaps with

designated forest areas, has continued to be occupied by squatters and unregulated artisanal

mining. These activities have caused significant environmental issues, including forest

encroachment and pollution of water sources due to hazardous chemicals like sodium
cyanide.

70. This therefore calls for a concerted effort through a multi-agency approach in order to

address the issue of resettlement of squatters occupying the forest areas, who are at risk of
exposure to harmful chemicals from mining activities. Further to this, there is also need to
safeguard the ecological integrity of the landscape given the environmental services it
provides to the neighbouring communities.

7l During the site visit by the team who overflew the entire land, the following observations

were made-

a) There is continued occupation on gazetted forest areas by squatters with no

ownership documents/title deeds.

b) Unregulated artisanal mining activities encroaching on gazetted forest areas, with reported

use of sodium cyanide threatening watercourses through contamination.

c) Gaps in coordinated enforcement among lead agencies on encroachment of forest areas.

Stakeholder Intervention and Local Lcadershin Engagement

14

Key Challenses identified

72. A multi-agency meeting was held on 14th July 2025. in Migori County, chaired by the

Principal Secretary for Mining.
73. The meeting led to key resolutions focused on resettlement and environmental restoration.

A significant resolution involved the participation of local leadership, including the area

Member of Parliament, the County Government, County Commissioner, Kenya Forest

Service (KFS), and representatives from the affected community.
74. The outcome of the meeting was a consensus to bring together all the leaders

and the affected community to discuss and propose suitable resettlement strategies.

75. This cooperative approach has created a platform for inclusive decision-making, enhancing

the legitimacy and ownership of the resettlement process by the local population.



Supp<lrt from the Ministn'
76. 'l'he Ministry of Environment, Climate Change and Forestry has fully supported these efforts

and is acting on the recommendations from the stakeholder meeting. Specifically. the

Ministry has formally requested the Director of Surveys (Ministry of Lands) to form a

technical team of surveyors to collaborate with KES in marking the boundaries of Macalder

Forest.

17. This step is crucial for determining the scope of resettlement and planning for forest

conservation.

Recommendations and Wal' Fonvard

78. Continued support for discussions on resettlement led by local leadership comprising of the

area Member of Parliament, County Govemment, national govemment administration
officers and the representatives of the affected community.

79. Accelerated boundary demarcation efforts to guide land-use planning, adjudication and

resettlement.

80. Hold regular multi-agency review sessions to monitor enforcement actions, adjudication
progress. and environmental remediation.

8l. Development of inclusive, sustainable land-use plans that balance environmental protection

with human settlement needs.

82. Strengthening the Rapid Results Initiative (RRI) task force to ensure quick

responses to environmental and enforcement issues.

Concl us io n

83. The Ministry remains dedicated to a fair and sustainable resolution of the squatter

resettlement issue in Macalder. Through organized stakeholder engagement and coordinated
enforcement actions, the Ministry continues to support local leadership and ensure that the
process protects both environmental integrity and community rights.

Vide a letter dated 16th October 2025,ihe Cabinet Secretary for the Ministry of Environment,
Climate Change and Forestry, Dr. Deborah Barsasa, submitted as follows-

Status Update and Context
84. Original Status: Macalder land was registered as M.R. No. 123 as a Government land leased

to a Canadian Mining Company by the Colonial Govemment in the 1930s.

85. The Company wound up soon after independence, leaving behind residential buildings
which were later turned into Government residential quarters and offices. The current
dwellers are among those who remained behind after being served with an eviction order in
1973.

86. In the year 1983, the then South Nyanza County Council passed a resolution No. 6/83 of
1983 and under Minute No. 6/83 of 1983 affirmed the need and urgency for afforestation/

15



reforestation activities and gazettement of the underlined Govemment land (Nyatike

Hill/Macalder forest).

87. The spatial spread of the area is approximately 2,500 Ha (6,178 Acres) and has always been

managed as a forest area by the then Forest Department and now Kenya Forest Service after

the Canadian Mining Company left.

88. Gazettement: Considering Resolution No.6/83 of 1983 - Minute No.6/83 of 1983 and

following the due process in accordance with Sec 3l (2) of the Forest Conservation and

Management Act 2016, the area has since been Gazetted as a forest area via Legal Notice

No. 85 of l3th June2023 in the category of a Public Forest.

89. Core Challenge: The continued occupation by squatters and unregulated artisanal mining
activities (including the use of hazardous chemicals like sodium cyanide) poses a significant

risk of environmental degradation, forest encroachment, and water pollution.

90. Government Position: The fact that the land under reference is Government Forest land

means that it could not be available for adjudication.

91. Action Taken (Multi-Agency Approach): A multi-agency forum involving the State

Departments for Forestry and Mining, KFS, NEMA, National Police Service, and County

Administration was convened on I 4th luly 2025 to coordinate a response. On I 7th July 2025,

the Kenya Forest Service (K,FS) formally requested the Director of Surveys to expedite the

process of determining and confirming the Macalder Gazetted Forest boundaries.

Response to Resettlement Plan and Adjudication
92. The Ministry's response regarding the petitioners' prayers for re-adjudication and settlement

is governed by the current legal andjudicial status ofthe land.

93. Sub Judice Status: It is imperative to note that there is an ongoing and active Court case

whose mention was on April 29, 2025, and a further mention on July 16,2025, at the Migori
Environment and Land Court (ELCL PET. E00l of 2023). This case is consolidated with
ELC Petition No. 4 of 2023.

94. Legal Prohibition on ResettlemenVAdjudication Action: The County of Migori, alongside

other petitioners, is asserting ownership of the 2,500 hectares of Macalder Forest in this suit.

Commenting or taking any action on the matter of land adjudication or resettlement at this

stage is Sub judice, which nright amount to contempt of court.

95. Ecosystem Approach-Conflict Resolution Mechanism: The Ministry, in concurrence with
the National Forest Policy, 2023, considers an ecosystem approach to address the issue,

acknowledging that the piece of land being a gazetted public forest is not available for
adjudication.

Ministry Recommendations

96. In addressing the concerns raised in Public Petition No. 4 of 2023, the Ministry of
Environment, Climate Change and Forestry submits the following recommendations and a

comprehensive road map, developed through a consultative approach.
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97.

98.

99.

Alternative Avenues for Community Participation

The Ministry, while noting the constraints imposed by the sub judice status of the matter,

proposes to resolve the plight of the petitioners through participatory conservation

mechanisms:

The affected people are encouraged to actively participate in forest conservation and

management activities through the legally recognized Nyatike Mirema Community Forest

Association (NYAMCOFA). This is consistent with PART V of the Forest Conservation and

Management Act, 2016, which governs Community Participation.

The Ministry commits to exploring non-adjudication, non-settlement avenues for conflict
resolution, as directed by the Court, including the use of the County Intergovernmental
Forum (CIF).

2. Formal Revien' of Public Forest Boundaries

100. Following three (3) local consultative forums (Barazas) with community stakeholders, the

Ministry is actively considering the initiation of a formal boundary review of the affected

Public Forest area.

o This review, being determined by the Kenya Forest Service (KFS), seeks to ensure that

essential public infrastructure-including the Chiels office, police station, market

centers, and dispensaries-is officially recognized and protected within the designated

settlement zones.

r01

o The Ministry shall allocate the necessary technical resources to ensure a prompt

implementation of these actions and will provide continuous policy oversight.

3. Immediate Suspension of Activities and Unified Commitment

. The Ministry notes that a crucial step toward de-escalation has been achieved:
o In the wake of the consultative forums (Barazas), the local communities, in close

coordination with the oversight committee, reached a unanimous decision to suspend all
mining and related activities within the affected areas surrounding Macalder Mines.

e This collective action reflects a strong and unified commitment to safeguarding public

assets, preserving ecological integrity, and promoting the long-term welfare of the local
population.

4. Implementation Road Map

102. The Ministry has developed a multi-phase roadmap to guide the resolution process, and the

table below outlines the current status ofeach phase.

l'hase Timeline Key Activities Lcad Institutions Status

Im med iate
l-15,

achieved

17

July
2025

Stop all m ining

operations in the forest

Ministry of
Environment, Ministry
of Lands, Attorney

General's Office



Short-Ternr

July

August
2025

l6-
3t,

Field-based

verification;

barazas;

testimonies

residents.

conduct

gather

from

NLC, Migori County

Covernment, Ministry
of Interior, Kenya

Forest Service

Two (2) Barazas

conducted-ach ieved

Medium-
Term

September-
Novernber
2025

Consider the Reports of
the Field Based

Verification at the

Ministry

Ministries of Lands.

Environment, Treasury,

Education, Attorney

General's Office

Ongoing

Long-Term

December

2025-June

2026

Consider Digitize
zoning maps; propose

and table legislative

reform s on gazettement

practices.

Ministry of Housing,

Survey of Kenya,

Kenya Law Reform

Commission, National
Assembly

This is to seek

Parliamentary approval

1 8



PART FIVE

Upon hearing from the Petitioners, County Govemment of Migori, Ministry of Lands, Public

Works, Housing and Urban Development, Ministry of Environment, Climate Change and Forestry

and conducting a site visit, the Committee observed that-

19

5 COMMITTEEOBSERVATIONS

104. The records with the Ministry of Lands, Public Works, Housing and Urban Development,

reveal that the subject land was registered in favour of South Nyanza County Council, whose

successor is the County Govemment of Migori.
105. VideLegalNoticeNo.85of2023datedl3thlune2023,theCabinetSecretaryinchargeof

the Ministry of Environment, Climate Change and Forestry in exercise of the powers

conferred by section 3l(2) of the Forest Conservation and Management Act declared an area

of the land approximately 2494.95 hectares (6165.02 acres) as a forest land.

106. Following the gazettement of Macalder land as a public forest, residents of the subject land

filed a petition at the Environment and Lands Court in Migori County on l6th September

2023, seeking the revocation ofLegal Notice No. 85 of2023, dated 13th June 2023. The

case was under consideration by the Environment and Land Court in ELC Petition No. 01 of
2023 [Migori County Govemment -vs- Attorney General & 3 others].

107. The Ministry of Environment, Climate Change and Forestry, through the Kenya Forest

Service, has since recorded a consent with the County Govemment of Migori, through the

Office of the Attorney General. The parties to agree to determine through their respective

Surveyors the area of Title No. 17955 Migori that is coverdd by forest and proceed to have

the said title subdivided to demarcate the forested and give the area its own title in the name

of The Kenya Forest Service, with the rest of the land remaining with the Migori County

Govemment.

108. The Committee notes vide KFS/LS/16/24 Kenya Forest Service has duly reviewed the

contents and terms of the proposed consent and wish to confirm that it is amenable to the

same.

109. The Service concurs with the arrangement to have the respective survey teams from both

parties determine the portion of Title No. 17955 - Migori that is covered by forest and

proceed to demarcate and subdivide it accordingly.

I 10. The Committee further observers, a petition dated l6th September 2023 was presented to

the court seeking the revocation ofthe said Legal Notice and that the parties herein to agree

and determine through their respective Surveyors the area of Title No. 17955 Migori that is

covered by forest and proceed to have the said title subdivided to demarcate the forested area

and give the area its own title in the name of the Kenya Forest Service, the I st respondent

herein with the rest of the land remaining with the Migori County Government, the Petitioner

herein



PAIIT SIX

6 COIVIMITTEE RIiCOMMENDATIONS

I I 1. Pursuant to the provisions of Standing Order 227, the Committee responds to the

petitioners as follows-

On the prayer that the Committee engages the Ministry of Lands, Public Works, Housing and

Urban Development to ensure that the Macalder land is re-adjudicated to allow the owners to
acquire title deeds and save the residents from alleged erroneous and missing records. the
Committee recommends that:

i) Within six (6) months upon tabling of this report, the Cabinet Secretary in charge of
the Ministry of Environment, Climate, County Government of Migori should proceed

to have the said title subdivided to demarcate the forested area and give the area its
own title in the name of the Kenya Forest Service, with the rest of the land remaining
with the Migori Counfy Government.

ii) Within six (6) months upon tabling of this report, the County Government should
map out genuine beneficiaries and consider allocations to them and report back to the
National Assembly.

Signed: Date: D I a0?d
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HON. MUCHANGI KAREMBA, CBS, M.P.

CHAIRPERSON. PUBLIC PETITIONS COMMITTEE



Annex 2

ANNEXURIiS

Annex l: The Adoption List

Public Petition No. 4 of 2023 regarding delayed adjudication and settlement of

squatters after the expiration of lease of Macalder Mines Limited land

Annex 3: Minutes of proceedings
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BU PETITIONS COIVIMITTE

ADOPTION LIST

(i) Consideration and adoption of the Reporton Public Petition No.4 of 2023 by Hon.Tom Mboya

Odege, MP regarding the delayed adludication and settlement of squatters on Macalder Mines Ltd.

Land

We, the undersigned, hereby affix our signatures to this Report to affirm our approval:

DATE 1 3/&.oc6
HON. IYIEMBER n srGDAruRE

I Hon. Muchangi Karcmba,CBS, M.P.(Chairperson)

2 Hon. JanetJepkemboi Sitienei, CBS, M.P.(Vice
Chairperson) -l
Hon. Parick Makau King'ola, M.P.

4

Hon. Joshua Chepyegon Kandie, M.P. ^l*
6 Hon. Maisori Manva Kitayama, M.P

Hon. Edith Vethi Nyenze, M.P. fii,M
I Hon. PatdckNtwiga Munene, M.P. u L-/

/{1

Hon. Paul Biego Kibichichy,MP
{ryUL'

IO. Hon. (Eng.) Bernard Muriuki Nebart, M.P.

Hon. Peter Mbogho Shake, M.P.

12. Hon. Suzanne Ndunge Kiamba, M.P
(

Hon. John Bwitc Okano, M.P.

Hon. Sloya Clemcnt Logova, M.P

15. Hon. Peter Irungu Kihungi, M.P

9

N4
3.

Hon. Beatrice Kadeveresia Elachi, CBS, M.P.

5.

,JX
7.

ll.

t3.

t4.
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ON DELAYED ADJUDJCATION AND SETTLEME
AFTER TI.IE,EXPIRY OF LEASE OF MACALDER

9dk'
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,# REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY
THTRTEENTH PARLTAMENT (SECON D SESSTON)

NT OF SQUATTEBS
MINES LTD I ND

r, the UNDERSTGNED, on beha'lf of the residents of Nyatike constituenry;

DRAW the attention of the House to the following:

1. THAT. the Macalder Mines in Nyatike Logation, Nyatife Constituency
nreqsr.lrirtg a.pproximately 300 ac.res is among a4Eestral land belonging
to the people of Nyatike constituencv given up following a mihing lease
to the Macalder Mines Ltd in 1935 and which company had been
eonducting mininE activities in the land until 1966;

2. THAT, the leasinE of the land dispossessed the rightful owners of the
land rendering ttiem squatters deSpite Macalder. Mines Ltd

apportioning portions of the land for residential purposes" and open

mines;

3, THAT/ upon the exit of the Macalder Mines Ltd from Kenya in 1970,

the land was not fully'developed except the residential areas. inhabited
by gold miners and a portion of land inhabited by local workersl
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oN DELAYED A.DJUDICATTON AND SEfiLEMENT OF SQITATTERS

AFTERTIIE:EXP-IRY OF LEASE,OF MACALDER. MINES TT-D LAND

4. THAT/ most landless iitizens who had Eiven up thei'r land to Macalder

Mines Ltd began setuing back and farming in the und,eVeloped lands;

5. THAT, the nUmber of people settling ih the land increased between

1970s and L990s When the local chief allocated peoplethe said land;

6'THAT,thepeop|ewhQhavesettledinthelandhaveputitihtogoodr;
economic. use, constpucted residential houses and commercial centres

which-e rE-earning-them-income, 
-buFthe-goverhment-has-neither-

adjudicated the Iand nor issue.d title deeds;

7. THAIT reco.r.ds held at the Department of Land Adjudication, Land

Registrar and Department of Survey are allegedly erroneous hence

cagsing uncertainty among aftected iamities and land owners;

B. THAT, the aileged reiuctance of the County Government of Migori and

tbe national government to adjudicate the land and issue tiftle:deeds

amounts to denying the affected community access to fair

ad m i nistiative action;

9, THAT, the i55ue,5' !n r'espect of which this Petition is ,raised are not
-onstitutional or anY legal bodY;pending before'an.Y Court of Law, C

THEREFORE, yopr humble petiiio.ners pray that the National Assembly

through the Public Fetitions Committee;

i. Engages the Ministry of Lands to ensure that the Macalder'land is re-

adjudiealed to allow the owners to acquire tittle. deeds and save the

residents fr:om alJeged erroneous and rn.issinE recoids; and



O.N DELAYED ADJUDICATION AND SETTLEMENT OF SQUATTERS
AFTER THE EXPIRY OF LEASE OT MRCALDER MINES tTD D

ii, Makes any other recommendation or'action it deems fit in addreSsing

the ptig'ht of the Petitioners.

$ird your PETITIONER vdil ever pray:.

PRES.ENTED BY:

.THE H . TOM MBOYA ODEGE, MP
ER FOR

DAIE: ..... f(. :.93:.+:33...... i............. r
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^nilaAa'l
MINUTES OF THE I5THSITT ING OF THE PUBLIC PETITIONS COMMITTEE HELD

ON TUESDAY . ITTH MARCH.2026IN FRANGAPINI CONFEREN CE ROOM, SERENA

HOTEL MOMBASA COTJNTY AT IO.OO A.M.

PRESENT
l. Hon. Eric Muchangi Karemba, CBS M.P.
2. Hon. Janet Jepkemboi Sitienei, CBS, M.P.
3. Hon. Joshua Chepyegon Kandie, M.P.
4. Hon. Maisori Marwa Kitayama, M.P.
5. Hon. Edith Vethi Nyenze, M.P.
6. Hon. (Eng.) Bernard Nebart Muriuki, M.P
7. Peter Mbogho Shake, M.P.
8. Hon. Suzanne Ndunge Kiamba, M.P.
9. Hon. Paul Biego Kibichiy, M.P.
10. Hon. Peter Irungu Kihungi, M.P.
I l. Hon. Sloya Clement Logova, M.P.

IN-ATTf,NDANCE
SECRETARIAT

Chairperson
Vice-Chairperson

l.
2.
J.
4.
5

6.
7.

8.

9.
l0
1t

Mr.
Ms.
Mr.
Ms.
Mr.
Ms.
Mr.
Mr.
Mr.
Ms.
Mr.

Victor Weke
Miriam Modo
Bernard Toroitich
Kafuyai Wamae
Clinton Sindiga
Nancy Akinyi
Arkan Mumin
Collins Mahamba
Calvin Karungo
Felistus Muiya
Paul Shana

Principal Clerk Assistant II
Clerk Assistant I
Clerk Assistant III
Clerk Assistant III
Legal Counsel II
Research Offrcer III
Research Officer III
Audio Offrcer
Media Relations Officer III
Public Communications Officer
Serjeant at Arm

MIN./PPC/20261080t ADOPTION OF AGENDA
The proposed agenda was adopted having been proposed by Hon. Eng Nerbart Muriuki, M.P and

seconded by, Hon. Peter Irungu Kihungi, M.P

APOLOGIES
L Hon. Beatrice Kadeveresia Elachi, CBS, M.P.
2. Hon. Patrick Makau King'ola, M.P.
3. Hon. PatrickNtwiga Munene, CBS, M.P.
4. Hon, John Bwire Okano, M.P.

MlN.tP?C120261079: PRELIMINARIES
The -liairperson called the meeting to order at I l:30 am and said a word of prayer.
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MIN./PPC/2026 i08l: CONFIRMATION OF'MINUTES
This agenda item was deferred to the next sifting

MIN./PP /2026/0822 CONSIDERATI ON AND ADOPTION OF PUBLIC
PETITIONS

PlNo.4l2023 regarding delayed adjudication and settlement of squatters on Macalder
Mines Ltd. Land by Hon.Tom Mboya Odege, M.p
The Committee recommended that the CS Ministry of Environment and the County
Government of Migori proceed to have the said tittle subdivided to demarcate the forested
area and to give the Kenya Forest Service its own tittle and the remaining residents of Migori
County their own tittles within six months on tabling of this report and have it registereJby
the Ministry of Lands.

PAto.59 12023 regarding Settlement of Ontulili Mount Kenya F'orest Squatters by Mr.
Patrick and Mr. Robert Wanjau
The Committee considered the draft report and it recommended that the.Land Settlement
Fund Boards of Trustees identifies and acquires appropriate land for the resettlement of
verified claimants and that the genuine squatters are identified by the Ministry of Interior.

PlNo.l4l2O25 regarding the proposal to amend the Consumer Protection Act to provide
for the in Duplum Rule by Mr. Allen Waiyaki, EBS, SC, C.Arb ;
The Committee considered the draft report and recommended that, the departmental
committee on Finance and National Planning amends the Consumer Protection Act to
entrench the In Duplum rule.

PlNo.l9l2025 regarding policy and legislative interventions to reverse the decline in
uptake of STEM subjects in the country by computer science teachers association of
Kenya.

.,

3

4

Page l2

AGENDA
1. Prayer and Preliminaries
2. Adoption of the Agenda
3. Confirmation of previous Minutes
4. Matters Arising
5' consideration and adoption of the following pubtic petition Reports: -i. PAto.4/2023 regarding delayed adjudication and settiement of squaffers on

Macalder Mines Ltd. Land by Hon. Tom Mboya Odege, M.p;
ii. PA{o.59 12023 regarding Settlement of Ontulili Mount Kenya.Forest Squatters

by Mr. Patrick and Mr. Robert Wanjau;
iii. P/No.l4/2025 regarding the proposal to amend the Consumer Protection Act to

provide for the In Duplum Rule by Mr. Allen Waiyaki, EBS, SC, C.Arb; andiv. P/l{o.19/2025 regarding policy and legistative interventions to reverse the decline
in uptake of STEM subjects in the country by Computer Science Teachers
Association of Kenya.

6. Any Other Business
7. Adjoumment.



The committee considered the draft report and recommended that the Ministry of Educationin coilaborarion with the Narionar ir;;*' Kenya Instituie orci,,i.utu,n Deveropment andthe cenhe for Mathemati"r, s"i"nc. 
"nJi".troiogy Edu";;;n-;';frica sren$hens poricvcoordination and resource arocation to*u.Js m" "r,!"nrion;;6.i education p.ogr*_.i

;Tlll?'r,Tffr H::tr;r**;T;[,il,ff ..",o,,.",*1";;;t;capaciry'd.";;;;;;
Adootion
The committee unanimously,adopted the forow_ing reports having been proposed by Hon. paulBiego, M.p and seconded Uy ffon.'p"L.i-rg, i<it*gi, M.p:a) PNo.4/2023 regarding ieruv"a ;;j;;;;;;:;; and settrement of squaners on Macarder Mines.. !rj, Land by Hon. Tom Mboya d.e"lV.i;,b) PAIo'14/2025 regarding tt" p."p.i t 

".l,ra the consumer protection Act to provide forthe In Duplum Rule by Mr. eff",r W"iyL, ins, sc, C.Arb; andc) PA"lo'19/2025 regarding poticy LJ i"'i'irl"iir" ir,.*"r,ionrlo-reverse the decrine in uptakeof STEM subjects in the country uy c""rpri* Science T"*;;r';;;o"iurion of Kenya.
concerning' PNo'59/2023 regarding settlement of ontulili Mount Kenya Forest Squatters byH'i:f,::'"iiffi 

"1",T[ :YHi?#': 
;;ffi ft ee did il ;d"o'',hi;'.',oon rt awaits tu.rh;

was adjoume d at2:00 p.m.

Sign
HON. MUC GI MBA, CBS, M.P.

Date
il4quze

CHAIRPERSON,PUBLIC PETITI NSCo o EE
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Ad/
ET \9

Thirteenth Parliament Second Session

RT.] PUBLIC OF KENYA
.I'I-IE NATIoNAL ASSEMBLY

MINUTES OF THE 8O.TII SITTJNG OF THE PUB LIC PEI'I1'IO NS COMMITTEE IIELI)
NOVEMBEIT 15 2{t23 IN COMMITTEE ROOM 12 (;RoUNI)ON WEDNESDAY

FI,OO IT. MAIN PARI,IAM[N T I}UILDINGS. AT 3.OO P.M

PRIiSENT

l. Hon
2. Hon
3. Hon
4. Hon
5. Hon
6. Hon
7. Hon
8. Hon
9. Hon

l. Hon
2. Hon
3. Hon
4. Hon
5. Hon
6. Hon

John Bwire Okano, M.P.
Janet Jepkemboi Sitienei, M.P.
Joshua Chepyegon Kandie, M.P
Maisori Marwa Kitayama, M.P
Edith Vethi Nyenze, M.P.
Bidu Mohamed Tubi, M.P.
(Eng.) Bernard Muriuki Nebart, M.P
Suzanne Ndunge Kiamba, M.P.
Sloya Clement Logova, M.P.

Nimrod Mbithuka Mbai, M.P
Patrick Makau King'ola, M.P
John Walter Owino, M.P.
Emest Ogesi Kivai, M.P.
Caleb Mutiso Mule, M.P.
Peter Mbogho Shake, M.P.

Chairperson

Senior Clerk Assistant
Clerk Assistant I

Clerk Assistant III
Legal Counsel [l
Media Relations Officer III
Research Officer III
Protocol Officer

Chairing
Vice Chairperson

SI,]CRI,TAITIAT

l. Mr
2. Ms
3. Ms
4. Mr
5. Ms
6. Mr
7. Ms

Ahmed Kadhi
Miriam Modo
Willis Obiero
Shadrack Omondi
Lilian Mburugu
Martin Sigei
Felistus Muiya

AI'ot,OGI!]S



l. Hon. Alice M. Wahome
2. Mr. Gordon Ochieng
3. Mr. David Nyandoro
4. Mr. Eric Mulevu
5. Ms. Stella Muthungu

Cabinet Secretary
Director, Land Adm inistration
Ag. Chief Land Registrar
Technical Assistant to CS
Technical Assistant to CS

The Chairperson called the meeting to order at 3:00 p.m. and tlon. Maisori Marwa Kitayama,
M.P, M.P. said the prayers.

l. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. Meeting with the cS, Ministry of Lands, Public works, and Urban Development

regarding -
-Public Petition regarding lllegal Acquisilion of private land by the defunct Awendo Town
Council.
- Public Petition regarding Delayed adjudication and settlement of residents of Mnarani
Sublocation, Kilif County under an absentee landlord.

6. Any Other Business

7. Adjoumment

Thereafter, the proposed Agenda ofthe Meeting was adopted to constitute business having been proposed
by Hon. Emest Ogesi Kivai, M.P. and seconded by Hon. Edith Vethi Nyenze, M.p.

MIN./PPETC/20231505: CONF-IRMATION oF MINUTES OF P ITEVIOUS SITTING

The Agenda was def'erred

MIN .lPl,ETC/20231506: MEETING WITH THE MINISTI(Y OF LANDS. PUBLIC
WORKS HOUSING AND UIII}AN DEVBLOPMIiNT ON
VAITIOUS PETITIONS

The CS, Ministry of Lands, Public Works, Housing and Urban Development appeared before the

2

Committee and submitted as follows

IN ATTENDANCE
MINISTRY OF LANDS. PUBLIC WORKS. HOUSING AND URBAN DEVELOPMENT

MIN./I'I'BTC/2023/503: PRELIMINARIES

MIN./I'}PETC/2023l504: AI)OI,'tIONOFAGIiNDA



Public Petition No. 4 of 2023 regarding delayed adjudication of squatters after the expiry of the

lease of Macalder Mines Ltd. Land

i.) In the response dated 3'd October 2023,the Ministry indicated that the Macalder Mines fall within

a parcel registered as Muhunr/Kadem/lvlacalder/498 measuring approximately 216.5 hectares.

The parcel was still registered in favor ofthe defunct South Nyanza County Council (now County

Government of Migori).

ii.) The Ministry had established that the Cabinet Secretary for the Ministry of Environment, Climate

Change and Forestry gazetted the area as a forest land vide Legal Notice No. 85 of 2023 dated

l3s June 2023. The area was delineated and edged on boundary plan number 175/517.

Henceforth, the land was public land under the management of the Kenya Forest Service (KFS)

and could not be adjudicated by the Ministry.

iii.) The Ministry of Environment, Climate Change, and Forestry was better placed to explain the

process leading up to the gazettement ofthe land as forest land.

Conrmittee Conccrns

i.) Regarding information sharing and consultation between the two Ministries before the

gazettement, the CS indicated that perhaps the CS was not aware of the ongoing Petition before

the Committee at the time of the gazettement. Further, public participation ought to have been

done. However, the fate ofthe people occupying the land was a priority for the govemment hence

the two Ministries would engage on the matter and present a befter response to the Committee

and rectifo any oversight that might have occurred.

ii.) Regarding why the land was gazetted as a forest, the CS stated that there must have

been a reason why it was gazetted, and the information needed to be provided by the

relevant Ministry. Further, the custodian of public property as well as all govemment

lands was the National Treasury and the Ministry of Lands's role was to keep the records.

However, the Petitioners ought to have been aware of public participation even though

the process of gazettement is faster than de-gazettement.

iii.)Regarding the status of the land, the CS indicated that the register read South Nyanza

County Council, and therefore, until the gazettement was regularised the change of
ownership would not take place. Further, the Ministry of Lands had not been informed

officially to transfer ownership to Kenya Forest Service. The CS committed to instruct

the Director of Survey and Lands Administrator in the area to research and provide a

proper indication of the number of people affected. Further, a gazelte notice could not

override the proprietary interest by way of title and the status quo would remain, and the

land ownership would not be transferred before the Petition is concluded.

3

After the deliberations, the Committee resolved as follows

Conrmittcc Rcsolution



i.) The Director of Survey and the Lands Surveyor in the area prepare a report on the entire
acreage gazetted as forest land by the Ministry of Environment, Climate Change, and

Forestry.
ii.) The Committee to explore the possibility of having a joint sitting of the two Ministries to

clear any pending concerns before tabling the report.

Public Petition No. lI of 2023 regarding the illegal acquisition of private land by the defunct

Awendo Town Council

i.) In 1976, the Govemment of Kenya issued two Gazetle Notices informing the public of its
intention to acquire privately owned parcels of land in the then South Nyanza District.
The Government was acting pursuant to the provisions of Section 75 of the retired

Constitution and Section 6(2) of the Land Acquisition Act of 1968 (now repealed).

ii.) The Govemment proceeded to acquire various parcels in Awendo Township.
Subsequently, the affected proprietors were fully compensated. In 2005, the acquisitions
were challenged by the petitioners in the High Courl Civit Suit No. 133 of 2005, Kisumu.
The Petitioners herein challenged the process of compulsory acquisition of the gazetted

parcels and the allocation of the unutilized portions to third parties by the Govemment.
The High Courl ruled in favour of the petitioners directing the District Land Registrar to
re-survey the unutilized land and issue title deeds to the petitioners.

iv.)The County Council of Awendo further appealed the judgment of the Court of Appeal to
the Supreme Court. In Petition No. 37 of 2014, the Supreme Court overtumed the

Judgement ofthe Court ofAppeal.

v.) It was the Supreme Court's opinion that the parcels were compulsorily acquired by the

Govemment of Kenya and that the proprietors of the parcels in the Gazette Notices were
fully compensated. However, the court noted that parcel no. North
Sakwa./Kamasoga/1193 was not listed in the gazette notices and the proprietor had not
been compensated. Annexure 3 is a copy of the Supreme Court Judgement.

vi.)The issues canvassed in this Petition have been adjudicated by the highest court in the

Country.

Public Petition No, 36 of 2023 regarding delayed adjudication and settlcment of residents of
Misufini, Vibandani, and Kibarani Sublocations, Tezo Location, Kilifi County

In the response dated 3'd October 2023, the Ministry promised to furnish further information on
the ownership status of L.R. No's 504619-38. However, the CS requested additional time to
continue compiling a comprehensive list of the respective landowners.
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iii.)The County Council of Awendo being dissatisfied by the decision of the Fligh Court
lodged an Appeal at the Court of Appeal in Civil Appeal No. 16l of 2010. The Court of
Appeal upheld the Judgment of the High Court and dismissed the appeal.



Public Petition No. l4 of 2023 regarding delayed adjudication and settlement of residents of
Mnarani Sublocation, Kilifi County

Cornmittec Concerns

Regarding the restriction on the North Sakwa/Kamasoga/I193 land and whether the land

was also compulsorily acquired, the Ministry stated that current records in the Ministry of
Lands indicated a restriction by way of acquisition. From the Supreme Court decision, there was

a possibility that there could have been a restriction, and the govemment did not proceed to

acquire the specific land. 'fhe Supreme Court on the land indicated that it was not acquired

pointing to an error in the documents brought before it. The CS stated to be given time to
establish the facts about the matter. Assuming the land was restricted and recorded as acquisition,

then it would vacate the restriction and release the land to the original owners. However, there

was a possibility that the land may have not been paid for by way of compensation.

The Ministry indicated that the restriction was lifted in 2014 and a title deed was issued to Mr.

Obiero Anedo as per High Court decree in Civil Suit No. 133 of 2005. The restriction was no

dealing until the portion acquired had been transferred to the government. The practice has been

that whenever there is acquisition, a search restriction is placed until the land is surveyed and the

actual acreage for the owner is established.

The CS undertook to reappear and shed more light on the restriction which was lifted in favour

of Obiero Anedo to establish whether he was the owner and whether he may have been

compensated.

Regarding initial owners of the land at the time of acquisition and beneficiaries from any

compensation, the CS indicated that the Ministry would provide further information on the

matter.

(lonr nr ittec Ileso lu t io n

After the deliberations, the Committee resolved as follows

The CS Ministry of Lands is to reappear in two weeks to respond to the pending issues in the

four Petitions as follows -

i.) Public Petition No. 4 of 2023 regarding delayed adjudication of squatters after the
expiry of the lease of Macalder Mines Ltd Land

The CS is to provide further information regarding the total acreage of the gazetted land

ii.) Public Petition No. ll of 2023 regarding thc illegal acquisition of private land by the

defunct Awendo Town Council

5

The CS requested additional time to give a comprehensive response to the Petition.



The CS is to provide further information regarding the nature of the restriction put on Parcel No.
North Sakwa./Kamasoga/1 193 land and the list of all the original owners of the entire, which is

the subject matter of the Petition, as well as those that were compensated after compulsory
acquisition.

iii.)Public Petition No. 36 of 2023 regarding Delayed adjudication and settlement of
residents of Misufini, Vibandani, and Kibarani Sublocations, Tezo Location, Kilifi
County

The CS is to fumish the Committee with further information on the ownership status of L.R
No.'s 5046/9-38.

iv.)Public Petition No. 14 of 2023 regarding delayed adjudication and settlement of
residents of Mnarani Sublocation, Kilifi County

The CS is to provide a comprehensive response to the petition within two weeks as requested

MIN./PPBT C/20231507: ADJOURNMEN'I AND DATE OF NEXT MEETING

There being no other business, the Chairperson adjoumed the meeting al 2:15 p.m. The next

meeting will be held on Thursday, l6th November,2023 at I 1.00 a.m.

S lgn:......;.
(CHAIRPERSON)

J1 LOQ.3tlDate......
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MrN./PPETO 12024/ 013: PRIiLIMINAIUES

The Chairperson called the meeting to order at 12:00 noon and proceedings began with prayers

by the Hon. Walter Owino, M.P.

MIN./PPETC/2024/014: ADOPTIONOFAGIiNDA

AGENDA
l. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of the previous Sitting
4. Matters Arising
5. Consideration and Adoption of the Report of P/lllo. 4 of 2022 regarding Funds Spent by

National Government Contrary to Provisions of Article 223 of the Constitution
6. Any Other Business
7. Adjoumment

Minutes of the 2"d Sitting held on Thursday, l5th February 2A4 werc confirmed, having been

proposed by Hon. Walter Owino, MP and seconded by Hon. Benard Muriuki, MP.

Arising from MIN./PPETC/2024/0Ll on Consideration and Adoption of the Report of Public
Petition No. 3 of 2022 regarding Degazettement of Hola Irrigation Scheme Land, the Secretariat

clarified the amendments made on the Report with a further amendment made on

recommendation No. 2.

M I N./P P Il'tC 121t24 t 0 t7

The secretariat took the Committee through the draft Report on Public Petition No. 4 of 2022

regarding Funds Spent by Nationat Government Contrary to Provisions of Article 223 of
the Constitution as follows:

Paragraph 107 that Transition periods have continued to be dvenues for expenditure of
government resources by exiting govetnmenls withoul proper checks was an opinion and not
accurate and therefore needed to be reframed/redrafted.

2

The Agenda was adopted to constitute business having been proposed by Hon. Walter Owino,
MP and seconded by Hon. Benard Muriuki, MP.

M I N./t' t' tir(' 12021 t0 I 5: CONFIRMATION OF MINUTES OF PREVIOUS
SITTINGS

M I N./t' I' E'I'O I 21121 I 0 I 6 : MATTEIi.S ARISIN(;

CONSIDERATION AND ADOPTION OF TIIE
REPORT OF P/NO. 4 OF 2022 REGARDING FUNDS
SPENT BY NATIONAL GOVERNMENT CONTIIARY
TO PROVISIONS OF ARTICLE 223 OF THE
CONSTITUTION

The meeting went through the observations and noted as follows:



Paragraph 113 that The Kenya Defence Forces Referral and Research Hospital needed to be
completed to provide health care services to the increasing number of oficers in the Forces
discipline and the public at large was beyond the mandate of the Committee and needed to be
rephrased to read "Conlrary to the belief thal the funds were utilised lo construct the KDF
Hospilal, when lhe Committee visited, lhe project was still in its preliminary stages. There was
no urgency to waruant the money to be spent at the time. "

Upon advice by the Parliamentary Budget Office, the Committee directed the Secretariat as
follows: -

i.) The observations should be redrafted to point to the fact on whether there was
misappropriation of Funds or not; and whether it was an emergency expenditure or not.

ii.) The observations need to explain whether the Principle of Public Finance on prudent
utilisation of resources was observed.

iii.)Given that Parliament has pronounced itself on most of the expenditures by approving the
Budget. The Committee should pronounce itself on the Helios acquisition of shares in
Tellrom Kenya and the Maize Flour Subsidy Programme.

iv.) Review the recommendations based on the issues raised in (iii) above.

The meeting was informed of the two upcoming site visits to Gilgil, Mlolongo and Ruiru
Weighbridges and Taveta Constituency on two petitions i.e. Public Petition No. 23 of 2023
regarding punitive charges levied by the Kenya National Highways Authority and Public Petition
No. 53 of 2023 regarding access to National Parks by livestock grazers during droughts
respectively.

The Chairperson directed that Members to indicate their preferred sub-committees to the
secretariat for planning purposes,

There being no other business, the Chairperson adjourned the meeting at 0l:50 p.m. The next
meeting will be held on Thursday, 22nd F ruary,2024 at 12.00 noon

Sign:..
(cHArRPErr.SON)

o('01- Q.o
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AGENDA
1. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising

5. Meeting with CS, Environment, and Forestry on:
- Consideration of PlNo. 15 of 2023 regarding the Declorotion of l{ukutoni Forest os o

Public Forest; ond
- Consideration of PlNo. M of 2023 regarding Deloyed odjudication ond Settlement of

Squatters after the expiry of the Leose of l,lacolder ltines Ltd Land.

6. Consideration of Public Petition regarding Gazettement of Nyatike West, Nyatike North,
and Nyatike South Sub-Counties as Hardship Areas
- tvleeting with Petitioner (Hon. Tom Odege, M.P)

7. Consideration of Pubtic Petition regarding Gazettement of Chepalungu Sub-County as a
Hardship Area
- lvleeting with Petitioner (Hon. Victor Koech, M.P)

8. Any Other Business
9. Adjournment

The Agenda was adopted to constitute business having been proposed by having been proposed
by Hon. Walter Owino, M.P and seconded by Hon. Edith Nyenze, M.P.

MtN./PPETC/20241022: CONFIRMATION OF MINUTES OF THE PREVIOUS SITTINGS
The Agenda was deferred.

MtN./PPETC/20241023:. MEETING WITH CS ENVIRONMENT AND FORESTRY

Consideration of Public Petition No. 15 of 2023 regarding declaration of lvlukutani
Forest as a Public Forest; and

2. Consideration of Public Petition No. 04 of 2O23 regarding delayed adjudication and
settlement of squatters after the expiry of the Lease of Macalder Mines Ltd Land.

The Committee was informed that the Principat Secretary, Ministry of Environment & Climate
Change and Forestry vide a tetter Ref. No. MEF/ADM|16/1 dated 20th February,2024,
communicated that the Cabinet Secretary was away on official duty and had requested to
reschedule the meeting.

The Committee noted with concern that the Cabinet Secretary had postponed appearance
before the Committee severatly. The Committee detiberated on the matter and resolved that a
final invitation be sent to the Cabinet Secretary considering the statutory timelines and the
urgency to conctude the said petition.

The Committee had requested report regarding the gazettement of Macalder land as forest
tand by the government through a Gazette Notice dated 13'h June 2023, however, the Cabinet
Secretary proceeded to gazette the said tand white she was aware that the petition was under
consideration by the Committee.
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CONSIDERATIO N OF P/No. 57 0F 7023 REGARDING
GAZETTEMENT OF NYATIKE WEST NYATIKE NORTH AND
NYATIKE SOUTH SUB-CO UNTIES AS HARDSHIP AREAS

Meeting with Petitioner, the Hon. Tom Odege, Mp
The Hon. Tom Odege, MP, A'lember for Nyatike Constituency appeared before the Committee
accompanied by two (2) teachers, one Mr. Fredrick Nyauuogi and Mr. samwet onva andsubmitted as fotlows

Bockground of the Petition

i. Nyatike Constituency had futfitled the criteria for gazettement as a hardship area,
owing to the vastness of its three sub-counties, ditipidated road network irp"airg
movements, human-witdtife confticts, inadequate clean drinhng water, food scarcityl
deficient communication networks, and a tack of basic sociat amenitiei, among othei
chattenges.

ii. The geographical orientations of the sub-counties are characterized by barren sandy
soits, rugged and rocky terrain, poor rainfatt, perennial ftoods, and pervasive por".ty,
adversely affecting education standards and creating harsh ctimatic conditions.

iii. Government workers posted to Nyatike Constituency exhibited refuctance in taking upjobs, and those promoted to work in the region sought transfers shortty aftenrardlue
to the hardship nature of the area.

iv. Public schooLs in Nyatike were severely understaffed, with the few availabte teacherspoorly motivated due tothe non-payment of hardship al.towances by ttre government.-in
contrast, teachers. in neighboring sub-counties, such as Suba Nortn, Suni Soutn, furiaEast, and Kuria West, facing simitar ctimatic and economic conditions, received
hardship aItowances.

v. Nyatike constituency was deprived of quatity government seMces due to aninsufficient workforce caused by harsh climatic conOiiions.

Chollenges in the Region

i. The region grappted with heatth chaltenges, with a Mataria prevalence rate of 32%,
Typhoid at 14.2%, and H|V/A|DS at 14.8%.

ii. Nyatike was a mining area situated between River Kuja and River Migori which were
contaminated from mining activities rendering the waters unsafe. Exten'sive mlning niJ
atso interfered with arabte [and, contributing io food insecurity in the area.

iii' The region had poor tetecommunication network and other infrastructural chattenges.

iv. The teacher-student ratio was 1:2 with.61 secondary schooLs being served by 435
teachers (an average of 7 teachers per schoot) and 129 primary schooG servea Uy tOiS
teachers (an average of 8 teachers per schoot). Additionatty, leachers ,r"." ,nubt" tobenefit from medical schemes due to tack of approved facitities, and the few avaitabte
were distant, making it difficutt to access quatity medicat care.
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Lack of enough TSC teachers in pubtic schools led to candidates undertaking their
national exams in neighbouring schools as the schools in Nyatike cannot be made
examination centers.

v'l Due to these chattenges, pubtic officers are retuctant to be posted to Nyatike.

Efforts to resolve the issues

A team from the Ministry of Pubtic SeMce visited the area to investigate its etigibitity for
gazettement as a hardship area and assess the conditions of workers in relation to hardship
altowances. However, the report has never been released to-date.

Despite Nyatike Constituency meeting the criteria for gazettement as a hardship area, the
relevant Ministry has not taken the necessary steps to gazette it.

Prayers

The Petitioners are praying that the National Assembty through the PubLic Petitions Committee
recommends to the relevant Ministry to gazette Nyatike West, Nyatike North, and Nyatike
South Sub-Counties as hardship areas. The gazettement is expected to enhance seMce
detivery in the area by retaining and attracting government workers among other attendant
matters.

Committee Concerns

Regarding the expectations after gazettement of the area as a hardship area, the
Petitioner indicated that the gazettement would enabte workers in the region to
receive hardship a[lowances. Therefore, the gazettement would offer an opportunity
for the workers in the region to also bargain for a fair share of Equatization Fund and
other benefits. The initial benefits woutd inctude addressing the understaffing in
schoots and other civit servants.

ll.

Meeting with Petitioner

The Member for Chepatungu, Hon. Victor Koech, MP appeared before the Committee and
submitted as fotlows -

Bockground of the Petition
i. Chepatungu borders Narok West and Emurua Dikkir constituencies which were both

gazetted as hardship areas. The entire constituency had btack cotton soi[, which was
not arable thereby hindering any income generating agricuttural activity. Onty sma[[-
scale farming was sustainable.

There was no definite source of drinking water or for domestic use and the two sources
avaitable serve [ess than 20 percent of the poputation.
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Regarding efforts made to address the issues raised, the Petitioner indicated that there
was a distinction between issues that coutd be addressed by national government and
county government. However, the region was marginatized as well as other caucus of
natural hardship. Therefore, it was difficutt to address a[[ challenges, though
gazettement as a hardship area woutd address the immediate probtems.

MtN./PPETC/2024t025: CONSIDERATION OF P/NO. 7.I OF 2023 REGARDING

GAZETTEMENT OF CHEPALUNGU SUB COUNTY AS A
HARDSHIP AREA



'nr. The btack cotton soiI was unstable for construction of buildings and roads as they are
swept away during heavy rains. ln the recent past, three major roads and 22 toilets
were swept away. ln addition, majority of the classroom block done in the past five
years were condemned due to structural issues.

Regarding heatthcare, the residents of Chepalungu relied on the County Referral
Hospital in Longisa which was a distant hence occasioning maternal deaths. There were
only smatt dispensaries for minor medical procedures.

On education, the constituency had 201 primary and 97 secondary school.s with
shortages of teachers as many teachers posted were hesitant to come and those
working in the region sought transfers due to hardship and poor working conditions.
About 15 primary schools did not have substantive headteachers. Detocatisation and
tack of hardship attowance had occasioned mass transfer of teachers to neighbouring
areas such as Emurura Dikir and Narok which were gazetted. This had ted to low
education standards and the region.

There was inadequate water infrastructure as the residents survived on two main
suppties seMng onty 20 per cent of the population both for domestic and drinking.

vI. The constituency faced a chatlenge of infrastructural development as many contractors
were reluctant to take jobs due to the deep btack cotton soil and constructed roads
were pothoted shortty after construction.

Committee Concerns

Regarding the use of alternative technology in construction in the area, the Petitioner
indicated that the findings on why most projects were collapsing had occasioned the use of a
different technotogy which required more resources. However, the NGCDF had capped the
amount for construction of ctassrooms and toitets to amounts that coutd not atlow for use of
advanced technotogy. Therefore, gazettement as a hardship area would attract the attention
of other development partners who can avait the resources for alternative technotogy.

Regarding meeting with the Speaker, the Committee discussed on when the meeting woutd
take ptace to discuss the directive raised by the Speaker on Wednesday, 21't February 20?4. ln
tight of the fact that the Chairperson and Vice-Chairpersons were indisposed, the Committee
woutd consutt further on when to meet the Speaker.

MlN./PPETC/2O24/O27: ADJOURNMENT AND DATE OF NEXT MEETTNG

There being no other business, the Chairperson adjourned the meeting at 01:50 p.m. The next
meeting wi[t be held on Thursday, 29th February , 2O?4 at 12.00 noon.

Sign: ...

5

MlN./PPETC|2O24/O26: ANYOTHERBUSINESS

(cHATRPERSON)

0ate......P.1.:.... P-1... :..* P- :.t..



&fHE 
(e)

Thirteenth Parliament Second Session

RT]PUBLIC OI.- KENYA

TIIT] NATIONAL ASSI'MBI-Y
MINUTES OF TI{E 66rrr SII'I'ING OFTHE PUBLIC PETITIO NS COMMITTEE HIILD
ON WEDNI'SDA Y OCTOBI]II4 2023 IN THE COMMI T:I'EI.] ROOM ON 2ND FLOO
CONTINENTAL HOUSE IAMENT I}UILDINGS AI'10:00 AMPAITL

PIIBSENT

1. Hon. Nimrod Mbithuka Mbai, M.p.
2. Hon. Janet Jepkemboi Sitienei, M.p.
3. Hon. Joshua Chepyegon Kandie, M.p
4. Hon. John Walter Owino, M.p.
5. Hon. Maisori Marwa Kitayama, M.p
6. Hon. Edith Vethi Nyenze, M.P.
7. Hon. Peter Mbogho Shake, M.P.
8. Hon. John Bwire Okano, M.P.

l. Hon. Patrick Makau King'ola, M.p.
2. Hon. Emest Ogesi Kivai, M.p.
3. Hon. (Eng.) Bernard Muriuki Nebart, M.p
4. Hon. Bidu Mohamed Tubi, M.p.
5. Hon. Suzaure Ndunge Kiamba, M.p.
6. Hon. Caleb Mutiso Mule, M.P.
7. Hon. Sloya Clement Logova, M.p.

SECRETARIAT

Samuel Kalama
Miriam Modo
Willis Obiero
Shadrack Omondi
Martin Sigei
Rahab Chepkilim

IN ATTITNDANCE

MINISTR\'0I- LANI)S PIJT}L IC WOIIKS HOLI SING AND URBAN

1. Mr
2. Ms
3. Mr
4. Mr
5. Mr,
6. Ms

Principal Clerk Assistant II
Clerk Assistant I
Clerk Assistant III
Legal Counsel II
Research Officer III
Audio Officer

DEVI'LOPMENl-
1. Hon. Generali Nixon Korir
2. Mr.B.KMbiti
3. Ms. Carolyne Menin
4. Mr. Hilton Kamau
5. Mr. Andrew Kositany
6. Mr. Paul Ndungu

PS, Lands
DDLAS
Legal Advisor
Ass. Director Land Administration
Personal Assistant
Ass. Dir. Land Survey

APOI-OGIES

Chairperson
Vice Chairperson



NATIONAI, LANDS (]OMMISION

1. Mr. Gershon Otachi
2. Mr. Hezron Alela
3. Prof. David Kuria
4. Mr. Zachary Ndege

MIN./PPETCI2O23I427: PRI'I,IMINAITIIIS

The Chairperson called the meeting to order at 10.00 a.m. and said the prayers

MIN.PPET/20231428: ADOPTION OI,- TIIE AGENDA
AGENDA
1. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. Meeting with the Catrinet Secretary, Ministry of Lands regarding the following

Petitions:
i.) Public Petition No. 04 of 202j regarding delayed adjudication ctnd settlement of

Squatters a,fter the expiry of lease of Macalder Mines Ltd Land;
ii.) Public Petition No. 14 of 2023 regarding delayed adjudication'and settlement of residents

of Mnarani Sub-location, Kilifi County;
iii.)Public Petition No. 36 of 2023 regarding delayed adjudication and settlemen! of residents

of Misufuni, Wbandani and Kibarani Sub-Locations, Tezo Location, Kilif North;
iv.) Public Petition No. I0 of 2023 regarding resettlement of Residents of Muthanga Farm,
v.) Public Petition No. 15 of 2023 on Declaration of Mukutani Forest as a Public F-orest;

and
vi.) Public Petition No. ll of 2023 regarding illegal acquisition of private land by the defunct

Awendo Town Council.

6. Meeting with the CEO, National Lands Commission (NLC) regarding the following
Petitions:

Public Petition No. 04 of 2023 regarding delayed adjudication and settlement of
Squatters after the expiry of lease of Macalder Mines Ltd Land
Public Petition No. I0 of 2023 regarding resettlement of Residents of Muthanga Farm
Public Petition No. I 5 of 202 j on Declarqtion of Mukutani Forest as a Public Forest
Public Petition No. ll of 2023 regarding illegal acquisition of private land by the defunct
Awendo Town Council

Any Other Business
Adjoumment

Thereafter, the proposed Agenda of the Meeting was adopted to constitute business having been

proposed by Hon. John Walter Owino, M.P. and seconded by Hon. Nimrod Mbithuka Mbai, M.P.

MIN./I'PETC120231429: MIII.ITING WITII'IIIE CS MINISTRY Olf LANI)S

The Principal Secretary of the State Department for Lands, Hon. Generali Nixon Korir made

submissions as follows: -

Chairman, NLC
Personal Assistant to the Chairperson
Director

lt
iii
iv
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A Consideration of Public Petition No. 04 of 2023 regarding delaycd adjudication and
settlement of squatters after the expiry of the lease of Macalder Mincs Ltd Land

i.) The Petitioners, described as residents of Nyatike Constituency claim they were disposed
' of their ancestral land measuring approximately 300 acres when it was leased to Macalder

Mines Ltd in I935.

ii.) According to the records at the Ministry, the subject falls within the parcel registered as
Muhuru/Kadern/Macalderl498 which measures approximately 2167.5 Hectares. It was
registered in favour of the defunct South Nyanza County Council (now County
Govemment of Migori) on February 19 , 1982 on freehold tenure.

iii.)Following the Constitution of Kenya 2010, the land became public land under the County
Govemment of Migori pursuant to Article 62. lt can only be alienated under direit
allocation, a process that can only be initiated by the county govemment. The Ministry will
thereafter process the title documents. The matter can therefore be referred to the County
Govemment of Migori for consideration.

Committees Concerns

Gazettement of the land as aforest

i. The Committee inquired about the gazettement of the Macalder land as a forest land by the
CS, Ministry of Environment, Forestry, and Climate Change. The PS indicated that the
information had not come to the attention of the Ministry of Lands. However, there were
instances of such gazettements without the knowledge of the Ministry of [,ands. Further, the
PS stated lhat a gazettement process needed public participation and involvement of the
County Government of Migori which is the custodian of the land.

The status of the land

ii. The Committee inquired about the status of the land. The PS indicated that the land in
question was about 5000 acres, but the petitioners were claiming just 300 acres. However,
Migori County Govemment should be answerable as the Ministry of Lands only facilitates
issuance of title deed after the allocation has been done by the county. Further, the county
oversees planning and approving the allocation before subdivision and NLC issuance of
allotment letter.

Efforts by the Ministry in protection of community interest

iii- The Committee inquired the efforts by the Ministry regarding the protection of community
interest. The PS stated that a committee on historical land injustices was in place under thl
NLC and was mandated to look community interests in historical land instances.

Committee resolutions

After the deliberations, the Committee resolved to allow the PS two weeks to establish the
records of the 5000 acres in question and any other relevant correspondences and full status of
the land.
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B. Consideration of Public Petition No. 15 of 2023 on Declaration of Mukutani Forest as a
Public Forest

i.) The main contention in the Petition was that there was no public participation in the
process of gazetting the forest. The area is occupied by three communities namely Pokot,
Tugen, and llchamus. The Petitioners claim that the designation of the area as a forest
poses an existential threat to the communities and requires urgent intervention to avert
further conflict.

ii.) The Mukutani Forest was gazetted as a public forest vide Legal Notice No. 265 of 2017
and it covers part of Mukutani Location. The forest measures approximately 13,195.8
hectares and by the time of gazettement, the Ministry had already declared the area as an
adjudication section per the Notice dated l8tl' February 2016.

iii.)Due to insecurify in the area, demarcation and recording of rights had not commenced as

there had been communal conflicts between residents of Mukutani Location and the
neighbouring Arabal Location.

iv.) Both Arabal and Mukutani Location residents claim that their views were not sought
before gazettement of the forest despite the area covering what they consider as their
community land. The people from Arabal also view the forest as their hideout and refuge
fiom cattle rustlers who continue to torment them.

v.) That, ifproper consultation was done and the locations involved, then issues regarding to
its existence would not be in contest and measures of proper protection would have been
put in place to allay the fears of the communities.

vi.)The Forest Conservation and Management Act No. 34 of 2016 at section 30 classifies
categories of forests as follows: -

(l) Forests may be classified as public, community, or private forests.

(2) Public forests include; public forests classified under Article 62(l)(9) of the

Constitution; and forests on land between the high and low water marks classified
under Article 62(lXl) of the Constitution.

vii.) Section 3l(l) and (2) of the Act prescribed the procedure for the creation and
management of public forests

viii.) According to the records held by the Ministry of Lands, Mukutani Forest falls in the
former trust land which transitioned to community land under Constitution of Kenya
2010 and the Community Land Act, 2016.

Committee Concerns

The Status of the land

With regards to the status of the land, the PS clarified that the land was under trust and was

reverted to the community but in 201l, it was gazetted as a forest land. The gazettement did not
involve the community and ought to have been reversed and land given to the community.

The missing link between the Ministry of Land and Ministry of Environment, Forestry and
C limat e C hange re garding gaze tt e me nt

The Committee sought to know why the two Ministries were to in tandem on matters
gazettement of forest lands and the way forward for handling the disconnect. The PS indicated
that there was a missing link in decision making as the Forestry Department occasionally
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gazetted forest lands without the input or knowledge of the Ministry of Lands. However, the
Ministry of Environment had to get approval from the counties which allocated the lands.

The consequences of not involving the community

The Committee sought to know how the inatter would be addressed when the views of the
community were not collected before gazettement of their land as a forest land. The PS indicate
that the Ministry of Land was in support of the case brought forth by the community. Further, the
Ministry of Lands would bring to the attention of the Ministry of Environment, Forestry and
Climate Change to degazette the land and release it to the community.

C. Consideration of Public Petition No. 36 of 2023 regarding delayed adjudication and
settlement of residents of Misufuni, Vibandani and Kibarani Sub-Locations, Tezo
Location, Kilifi North

i.) The Petitioners described as residents of Misufini, Vibandani and Kibarani Sub Location,
Tezo Sub location in Kilifi Constituency have been in occupation of Plot No. 5046/5 for
more than 50 years as authorised by the registered proprietor, Coast Development
Company.

ii.) According to the records at the Ministry, the land in question, LR No. 5046/5 measuring
approximately 107.24 Hectares (265 acres) was transferred from the estate of William
Gilbert Lillywhite to Coast Development Company Limited fi'om May l, 1929 as per the
Memorandum of Registration of transfer of Land (MRT) but not for 99 years as stated in
the petition.

iii.)The government vide a Gazette Notice No. 1782 of June 20, 1980 communicated the
intention to acquire part of LR No. 5046/5 measuring approximately 34.44 Hectares for
development of Coast Institute of Agriculture. On the same date, the government also
issued a Notice of Inquiry vide Gazette Notice No. 1783 on the intended acquisition.

iv.)The then Commissioner of Lands vide a letter Ref.'VAL.559/50 dated April l, 1982
issued a Notice of Taking Possession of the 34.44 Hectares acquired pursuant to section
l9(3) of the Land Acquisition Act (Cap. 285) (Repealed).

v.) A proposal by Coast Development Company Limited to subdivide LR Bo. 5046/5 was
approved by the then Town Council of Kilifi vide a Notification of Approval of
Development Permission (P.P A 2) Registration No. KTC/O3/I 1 dated February 14,
2Oll. The Ministry also approved the sarne vide a letter Ref. No.
KlLfi-O I 17 50/VOL.XIX dated March 30, 2012.

vi.) Upon subdivision, the acquired land was given L.R No. 5046/8 measuring approximately
34.48 Hectares as per the survey plan. The remaining subplots were given new LR Nos.
5046/9-38 as communicated vide a letter Ref: CT 52NOL,.281150 dated June 3, 2015
from the Director of Surveys.

vii.) There have been further subdivisions fiom the remaining resultant 30 sub plots of LR.
5046/5. The Ministry will provide a detailed report on ownership of the plots. Further,
information on the registration and shareholding of Coast Development Company
Limited should be sought from the

viii.) According to the records held at the Ministry however, a title CR 76854 dated February
16, 2021 for LR No. 5046/8 was issued in the name of Coast Development Company
Limited.
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Committees Concerns

Status of the land

i. The Committee inquired about the status of the land. The PS indicated that the title of the
land is in the possession of Coast Development Company and the land was host to Pwani
University. However, the acquisition process of the land was fraudulent, and the Director of
Criminal Investigation (DCI) would investigate the matter. The PS requested the committee
for additional two weeks to provide copies of the report on the directors of the company
holding the title.

Addressing the concerns of squatters

ii. The Committee inquired whether the Ministry would finalize and facilitate issuance of titles
to the people who had already settled in the land. The PS indicated that the land was acquired
to establish an institution hence it would be difficult to issue tittles uniess it uses the
settlement fund after a comprehensive report on the status of ownership.

Land settlement fund
iii. The Committee inquired on the land settlement fund and how it could be actualised to

compensate the landowners to allow for closure and settlement of the people. The PS stated
that the fund was a budgetary allocation for purchase of lands from absentee landlords.
Further, most of the landlords were willing to surrender the lands and negotiate with
government but there was need for a budgetary allocation into the fund to facilitate the
process.

Different ways of acquisition

iv. The Committee inquired about the various ways of land acquisition available for the
Ministry. The PS indicated that the government could buy the land and give to the people or
allow for a hybrid system where the govemment subsidises the costs and allows people to
purchase. However, there was no provision in law for government to purchase from the

landlords and the people buys back from the government.

MIN./PPEI'C12023/430: MEETING WI'I'H THE NATIONAL LANDS COMMISION

The Chairperson, the National Lands Commission Q.JLC), Mr. Gerishon Otachi made the
following submissions: -

A. Consideration of Public Petition No. 04 of 2023 regarding delayed adjudication and
settlement of Squatters after the expiry of the lease of Macalder Mines Ltd Land

Background

Facts gathered during the visit indicate that Macalder Mines Ltd., a Canadian Company started
mining in that area in 1933. According to the locals, the company mapped out specific areas for
mining and displaced the locals. However, it allowed them to settle in adjacent areas with
conditions to obtain a permit from Macalder Mines Ltd. and some of the conditions included:

- The locals were not supposed to cultivate more than five acres of land.

- The locals were not supposed to keep more than l6 heads of cattle.

The locals indicate that when the lease expired around 1970, they moved in claiming it as their
ancestral land.

6

D



The current situation

i.) The residents occupy the largest portion of the land where they have built residential
houses and cultivated crops for subsistence. Some dwelling houses have been constructed
with permanent materials, but the majority are semi-permanent materials (mud walls and
com-rgated iron sheets). Some individuals also keep cattle, sheep, and goats.

ii.) There is Nyatike Market, which was planned, and resultant plots were allocated to
individuals by the defunct County Council of Migori. The entire block consisting of the
perimeter of the whole market is surveyed but NLC could not authenticate from the
county government whether individual plots are surveyed.

iii.)There is a catholic mission complex which comprises the church, convent, and offrces.
The mission complex is surveyed but NLC could not confirm whether their interest is
registered.

iv.) There are old mines on the parcel. Adjacent to these old mines are old residential
buildings which appear to have been dwelling places of those who were managing the
mines. The mines are still in the state where they were left by the Canadians, and they
have not been rehabilitated.

v.) On the parcel, is a central govemment housing scheme under the Ministry of Land
Housing and Urban Development.

vi.)There are also sub-county administration offices, residential quarters for the sub-county
administrators, a police station and police lines to the North.

vii.) There is an airstrip to the northeastern part of the parcel and a primary school almost to
the central part ofthe land.

Observations

i.) The land records indicate that there is a reservation for Macalder Township which was
registered on 11th November l94l and therefore adjudication as requested may not be the
procedure for regularisation of settlement.

ii.) The land records also reveal that the parcel is registered in favour of South Nyanza
County Council whose successor in law is now the Counfy Govemment of Migori.

iii.)There is a need to regularise ownership for local inhabitants settled on the ground. There
are also public institutions on the land which need to be regularised by way of document
ownership.

Recommendation

The subject matter under the petition will be effectively addressed in a participatory manner in
consultation with all the relevant stakeholders. The following processes in the prioritized order
can be implemented in regularising ownership: -

i.) A public participation forum be organised for all stakeholders on the subject land and all
the views be collected and collated.

ii.)Census/enumeration of bonafide squatters/institutions/allottees by the County
Government to determine genuine beneficiaries can be done with the help of County
Govemment Administrators and community leaders.
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iii.)Proper planning be undertaken on the parcel putting into consideration the topographical
and registry maps sheets which may be used to prepare a development plan. The plan will
indicate the plot location, approximate sizes, and users of various plots.

iv.)The development plan is subjected to a stakeholders'forum for adoption. The plan and
the list of beneficiaries are then forwarded to the county assembly for approval.

v.) A cadastral survey is done to determine the sizes of resultant subplots according to the
development plan.

vi.) Presentation of a formal request from the County to the NLC for processing.
vii.) Verification and validation of owners.
viii.) Preparation of Letters of Allotment
ix.) Acceptance and payment of levies as stipulated in the letters of allotment.
x.) Processing of titles/certificates of leases

The land is vested in the County Government of Migori; therefore, it will be the initiator and key
player in the process with the support of the Ministry of Lands and the NLC. However, the
Commission remains committed to assist in processing of ownership documents within its
mandate.

Committees Concerns

Gazettement of Macalder Land

i.) The Committee inquired on the gazettement of the land as forest land by the Ministry of
Environment, Forestry and Climate Change. The Chairperson indicated that the Commission
knew about the gazettement from the news hence there was no background information on the
matter. However, the gazettement process was not as rigorous as de-gazettement which even
requires the input of Parliament hence lots of complaints arise. NLC had no role in the
gazettement.

Protection of land rights by NLC as an Independent Commission

ii.) The Committee inquired into the role of NLC in the protection of the interest of the
community. The Chairperson indicated that NLC would inquire fiom the CS why the
gazettement was done, however, the Committee should invite the CS to respond. The
Commission was involved in addressing cases of historical land injustices and there were no

cases pending arising from historical land injustice out of the 1000 complaints filed formally.

Legal provisions and the process of allocation

iii.)The Committee inquired into the legal provisions and the process of allocation. The
Chairperson indicated that the NLC administers land in accordance with the provisions of the

law and relevant statutes. The NLC receives requests for allocation fiom the county
government as the law confers powers to county governments but there are checks and

balances.

B. Consideration of Public Petition No. l0 of 2023 regarding the resettlement of Residents
of Muthanga Farm

i.) The dispute was between the current occupants who claim to have been living on the farm
and Muthanga Farm Company Limited shareholders who purchased the land fiom the

government and subsequently issued title deeds.
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ii:) The confrontation between squatters and law enforcers during efforts to execute court orders
necessitated an urgent solution to the problem.

iii.)The oflice of the President through the Ministry of Interior and Coordination of National
Govemment stepped in to look into the matter.

iv.)The PS, Intemal Security constituted a Multi-Agency Committee to review the matter and
submit a report for action. The committee is comprised of State Department of Intemal
Security and National Administration, State Department of Lands and Physical Planning,
County Government of Murang'a, Police representatives at the constifuency and ward levels,
representatives of Muthanga Farm Limited, representatives from Royal Capital Holding
Limited and the National Lands Commission.

v.) The NLC therefore being a party to the ongoing efforts to resolve the matter as spearheaded
by the Ministry of Interior, awaits adoption and communication of final recommendation to
inform implementation by ttre Committee.

C. Consideration of Public Petition No. 15 of 2023 on Declaration of Mukutani Forest as a
Public Forest

i.) While considering the petition, the NLC checked its records for any correspondence from the
then Ministry in charge of Forestry or the Kenya Forest Service as anticipated under Section
2l(2) of Forest Conservation and ManagementAct,20l6 leading to Legal Notice No. 265 of
21110/2017 regarding gazettement of Mukutani Forest. The NLC affrrmed that its records do
not have details of involvement in the gazettement of Mukutani Forest.

ii.) The Commission opined that the matter is better handled by direct involvement of the
Ministry in charge of Forestry and the respective County Government involving all relevant
stakeholders and/or residents.

Com m ittee Conccrns

Gazettement of the land

i.) The Committee inquired into best way to address the disconnect between the Ministry of
Environment and NLC regarding the missing link on gazettement. The Chairperson stated
that NLC should be notified before gazettement of a community land as a forest land.
IJowever, the process required public participation.

Recommendations on the gaps in the law

ii.) The Committee sought to know where there were gaps in the law and some
recommendations from the NLC. The Chairperson stated that NLC always works on
recommendations on improvement of the law for example a Bill on historical land injustice
was before the National Assembly. However, there was need to tighten the gaps that allow
for gazettement of lands without public participation or knowledge of the NLC.

D. Consideration of Public Petition No. l1 of 2023 regarding illegal acquisition of private
land by the defunct Awendo Town Council

i.) While considering the petition, the NLC was informed by the Court of Appeal Ruling in
Kisumu (Civil Appeal No. 161 of 2010) in which Town Council of Awendo appealed against
a judgement delivered at Kisii High Court Civil Suit No. 133 of 2006.
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ii.) The Decree by the High Court and confirmed by the Court of Appeal is to the effect that the
original owners of the suit land ought to be registered as the lawful owners of the unutilized
parcels of the suit land and that unutilized parcels be re-surveyed and title deeds thereof be
issued to the rightful persons by the area Land Registrar.

iii.)In view of the above, the implementation of the decree is ideally by the Director of Survey
and the Chief Land Registrar who are offrcers of the Ministry of Lands. However, since the
County Government of Migori is the successor to Awendo Town Council which was involved
in the litigation, any challenges in implementing the Decree should be addressed jointly by
the County and the Ministry.

Committee Concerns

Oplions that address the Petitioners' prayers

The Committee inquired into the available options that could address the concerns by the
petitioners. The Chairperson NLC would analyse the Supreme Court's Ruling on the matter and
advise the committee within two weeks.

MIN./PPETC/2023/431: ADJOURNENT AND DATII OF THE NEXT MEITTIN(;

There being no other business, the Chairperson adjoumed the meeting at 1:30 p.m. The next
meeting would be held on Thursday 5th October 2023 at 10.00 a.m.

Sign

(cr'TATRPERSON)
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l. Hon
2. Hon
3. I-Ion
4. Hon
5. Hon

Nimrod Mbithuka Mbai, M.P.
Maisori Marwa Kitayama, M.P
Calcb Mutiso Mule, M.P.
John Bwire Okano, M.P.
Sloya Clernent Logova, M.P.

Chairperson

Vice Chairperson

Principal Clerk Assistant II
Clerk Assistant I
Clerk Assistant III
Legal Counsel II

The County Executive Committee Member, Lands,
Physical Plamring, Housing arld Urban Development
County Attorney

INATTITNDANCE

SBCII.II'fAIIIAI-

l. Mr. Sarnuel Kalarna
2. Ms. Miriam Modo
3. Mr. Willis Obiero
4. Mr'. Shadrack Omondi

COTJNTY GOVERNMIiNT OT' MI (;oIlt
l. Ilon. John Kobado

2. Mr. Gradus Oluoch Adis

MIN./l'l'ETC120231350: PI{ELIMINARIES

1

THE NATIONAL ASSEMBLY

MINUTES OF THE 541II SITTING OF THE PUBLIC PETITIONS COMMITTEE HELD
ON THURSDAY.AUGUST 24.2023. IN COMMITTEE ROOM IO.GROUND FLOOR.

APOLOGIES
1. Hon. Janet Jepkemboi Sitienei, M.P.
2. Hon. Patrick Makau King'ola, M.P.
3. Hon. Joshua Chepyegon Kandie, M.P
4. Hon. John Walter Owino, M.P.
5. Hon. Ernest Ogesi Kivai, M.P.
6. Hon. Edith Vethi Nyenze, M.P.
7. Hon. Peter Mbogho Shake, M.P.
8. Hon. (Eng.) Bernard Muriuki Nebart, M.P.
6. Hon. Bidu Moharned Tubi, M.P.
7. I{on. Suzanne Ndunge Kiamba, M.P.

The chairperson called tl.re meeting to order at 3.00 pm. and Hon. caleb Mutiso Mule, M.p
said the prayers.



MIN./Pl'E'I'C12023/351: AI)OI'}'I'ION OF AGITNDA

A(;IiNI)A

l. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of Previous Sittings
4. Matters Arising
5. Consideration of Public Petition No. 4 of 2023 Regarding Delayed adjudication and

Settlement of Squatters after the expiry of Leasc of Macalder Mincs Ltd Land
- Meeling u,ith CEC, Lands, Migori County Government

6. Any Other Business
7. Adjournment

Thereafter, the proposed Agenda of the Meeting was adopted to constitute business having been

proposed by Hon. Maisori Marwa Kitayama, M.P and seconded by Hon. Caleb Mutiso Mule,
M.P.

CONSII)BITATION OF PUI}LIC PIITITION NO. 4 OF 2023
RJIGAITDING DELAYED ADJUDICATION ANt)
sE'I"il,tiMItN't'ot- sQUA'['[IIRS AFTER TIltt EXI'IIIY OF
I,IIASI' OF MACALDIiR MINIlS L'I'D I,AND

Meeting u,ith Migori County CEC, Lands, Physical Planning, Housing and Urban Development

Tlre CEC appeated before the Conrmittee and subrnitted as follows:

i.) The CEC provided a background of the Maclader Mines land, stating that the land adjudication

process was initiated in I970 and conrplcted in 198 I and adjudicated as Muhuru-Kadenr-

Macalder/498 fol South Nyanza County Council with a reservation for Macalder Township.

ii.) The County Covernment agrees with the Petitioner but needed to rneet with the alea Menrber of
Parlianrent (the Petitioner) to iron out certain issues belole rnaking a lull plesentation and reinlorce
the Petition.

iii.) That the County goverument needed to conduct a public participation exelcise as soon as possible

and engage key stakeholders, thercfore, the Conrrrittee should indulge the County governrncnt to

do so belore rnaking further submissions.

(lonr rnittcc Cnnccrns

i.) With regards to the first encounter with the Petition, the CEC indicated that he had known about

the Petition for the last two weeks.

ii.) With rcgards to the position of the County in response to the issues raised in the petition arrd clarity
on the nratter, the CEC, indicated that the Comnrittee allorvs for more tiure for the County
Government to further engage the Petitioner and kcy stakeholders through public parricipation

before making fu rlher subnrission.

C-om nr ittce Ilcsolution

After the deliberations, the Comruittee resolved to allow the CEC to make a written sr.rburission

that provides clarity within l4 days lrom the date of the lneeting.

2

MIN./PPETC/20231352

The Agenda was delerled.

MIN./PPETC/20231353:

CON FI ITMAI'ION O IT M I N (,I'[DS () F' PITEVIOT]S S I't'II N(;
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There being no other business, the Chairperson adjourn ed the meeting at 01:30 p.m. The next
00 a.rn.rneeting will be held on Tuesday, 29tl'August 20 3 at l0

Sign: ..

(cr{ATnPERSON)

Drt".........-!.].( 28 9.3(r I
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Ministerial Response to a Public Petition Before the National Assembly Public

Petitions Committee Regarding Delayed Adjudication and Settlement of

Squatters After the Expiry of The Lease of Macalder Mines Ltd Land

lntroduction

1. The Clerk of the National Assembly. through letter Ref. No.

NA/DAA&GPC/PPC/2025I031 dated 8th October 2025, requested the

Cabinet Secretary. Ministry of Environment. Climate Change and

Forestry. to respond to a public petition by Hon. Tom Mboya Odege,

MP Nyatike Constituency. on delayed adjudication and settlement of

squatters after the expiry of the lease of Macalder Mines Ltd land.

2. Honourable Chair and Honourable Members. this rtatement outlines

the Ministry of Environment, Climate Change and Forestry's response

to Public Petition No. 4 of 2023. regarding the delayed adjudication

and settlement of squatters on the former Macalder Mines Ltd lease

land. The Ministry acknowledges the petition, which was presented by

the Hon. Tom Mboya Odege. Member of Parliament for Nyatike

Constituency.

3. Honourable Chair and Members. I wish to inform the committee that

since our last appearance before this Honourable Committee. the

Ministry has engaged with stakeholders on the ground and held

consultative forums (Barazas) with the community on the ground

(Annex I Status Report).

4. As guided by the said engagements. the Ministry, through the Kenya

Forest 5ervice (KF5). has received consent from the County government

of Migori. through the office of the Attorney 6eneral with regards to a

boundary review of the area being Migori ELC Petition No E001 of

2023 alongside Migori ELC Pet. No E004 of 2023 and is therefore

considering a formal boundary review to establish the alterations

(Annex 3 letter from AG).
2l



5' This review aims to officiaily recognize and protect essentiar pubric
infrastructure-rike the chief s office, porice station, market centers. and
dispensaries-within designated settrement zones. The Ministry affirms
that ground visits were conducted ai per the attached minutes and a
multi-phased road map was estabrished to guide the resorution process
(Annex 4 Stakeholder Consuttative Minute).

6' Honourable chair and Members, the Ministry Further concurs with the
consent registered with the Attorney cenerar on Aprir 29,2025.as per
the reply letter from the chief conservator of Forests (Annex 5 -ccF
Letter) and awaits further direction from the Honourabre court on
October 30,2025

7 Any process aimed at artering boundaries wi, be consurtative and
guided by the provisions of the Constitution of Kenya 2010, all
applicable laws and policies. and will
Commission (NLC).

involve the National Land

8' Honourable chair and Honourabre Members, r further wish to inform
this Honourabre committee that the Ministry has a structured road map
with the ultimate goar of seeking parriamentary approvar for the finar
resolution.
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9. lmplementation Roadmap

Phase Timeline Key Activities Lead lnstitutions Status

Ministry o achieved

Environment.

Ministry of Lands.

Attorney General's

Office

f

July l*15.
2025

July l6-
August 31.

2025

Stop all unauthorized

mining operations in

the forest

il

Field-based

verification: conduct

barazasl gather

testimonies from
residents.

NLC. Migori County

Covernment. Ministry
of lnterior, Kenya

Forest Service

Two (2) Barazas

were conducted and

achieved

September-.

November
2025

December

20254une
2026

Consider the Reports

of the Field-Based

Verifications and have

discussions with
relevant agencies

lmplement the report

Ministries of Lands.

Environ ment.

Treasury, Education.

and the Attorney
r General's Office

Ongoing

ill

As per report

recommendationsrecommendations

.I0. 
ln conclusion. Honourable Chair and Honourable Members the Ministry

affirms its commitment to provide continuous policy oversiSht and

technical resources to ensure promPt implementation.

Thank you, Honorable Chair and Honorable Members

EBORAH M. BARASA

CABINET SECRETARY

MINISTRY OF ENV]RONMENT, CLIMATE CHANGE AND FORESTRY

DATE: .ta.[tsi::t-
Encls.
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REPUBLIC OF XENYA

MINISTRY OF ENVIRONMENT, CLIMATE CHANGE AND

FORESTRY

STATUS REPORT ON P/NO . 4 OF 2023 _ DELAYED
ADJUDICATION AND SETTLEMENT OF SQUATTERS AFTER

EXPIRY OF LEASE OF MACALDER MINES LTD LAND

JULY 2025



l.Introduction
This report presents a summary of the status of efforts to address the

delayed adjudication and settlement of squatters occupying land

previously leased to Macalder Mines Limited in Migori County. It

responds to matters raised during the meeting with the Public

Petitions Cornmittee meeting held on 4th June 2025, whereby it was

resolved that the Ministry of Environment, Climate Change and

Forestry provide status report on the same.

The follou,ing therefore, is a status report based on the stakeholder

engagement meeting held on 14th July 2025 tn Migori County that

was attended by a team lead by the Principal Secretary State

Department for Forestry and chaired by the Principal Secretary State

Department for Mining. Others in attendance were off,rcials from KFS,

NEMA, National Police Service, and County Administration.

1. Background

After the lease for Macalder Mines Limited expired, the land, some of

'*,hich overlaps with designated forest a.reas, has continuecl to see

occupation by squatters and unregulated artisanal mining. These

activities have caused significant environmental issues, including

forest encroachment and pollution of water sources due to hazardous

chemica-ls like sodium cyanide. This therefore calls for a concerted

effort through a multi-agency approach in order Lo address the issue

of resettlement of squatters occuplring the forest areas, who are at risk
of exposure to harmful chemicals from mining activities. Further to
this, there is also need to safeguard the ccological integrity of the

landscape given the environmental setwices it provides to the

neighbouring communities.

')



2. Key Challenges Identified
During the site visit b5,' the team *,ho overflew the entire land, the
following observations tvere recorded :

a. There is continued occupation on gazetted forest areas by
squatters w'ho lack ownership documents/title deeds.

b. unregulated artisana-l mi,ing activities encroaching on
gazetted forest areas, with reported use of sodium cvanicle
threatening watercourses through contamination.

c- Gaps in coordinated enforcement among lead agencies on
encroachment of forest areas.

3. stakeholder Intenrention and Local Leadership Engagement
A multi-agency meeting u'as herd on r4th July 2o2s, in Migori
county, chaired by the principal secretaqy for Mining. The meeting
led to key resolutions focused on resettlement and environmental
restoration. A significant resolution involved the participation of local
leadership, including the a,ea Member of parliament, the county
Government, county commissioner, Kenya Forest seryice (KFS), arrd
representatives from the affected community. The outcome of the
meeting was a consensus to bring together all the leaders and the
affected community to discuss ancl propose suitable resettlement
strategies. This cooperative approach has created a platform for
inclusive decision-making, enhancing the legitimacy and ownership
of the resettlement process by the local population.

4. Support from the Ministry
The Ministry of Environment, climate change ancl Forestrv has fully
supported these efforts and is acting on the recommendations from
the stakeholder meeting. specificaily, the Ministry has formally

t



requested the Director of Surveys (Ministry of Lands) to form a

technical team of surveyors to collaborate u'ith I(FS survey officers in

marking the boundaries of Macalder Forest. This step is crucial for

determining the scope of resettlement ancl planning for forest

conservation.

5. Recommendations and Way Forward

1. Continued support for discussions on resettlement led by local

Ieadership comprising of the area member of parliament, coullty

government, national government administration officers and

the representatives of the affected community.

2. Accelerated boundary demarcation efforts to guide land-use

planning, adjudication and resettlement.

3. Hold regular multi-agency review sessions to monitor

enforcement actions, adjudication progress, and environmental

remediation.

4. Strengthening the Rapid Results Initiative (RRI) task force to

ensure quick respol'rses to environmental and enforcement

ISSUCS

5. Development of inclusive, sustainable land-use plans that

balance environmental protection u'ith human settlement needs.

6. Conclusion

The Ministry remains dedicated to a fair and sustainable resolution of

the squatter resettlement issue in Macalder. Through organized

stakeholder engagement and coordinated enforcement actions, the

Ministry continues to support local leadership and ensure that the

process protects both environmental integrity and community rights.

-l

Dr. Deborah M. Barasa

t
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Photo showing the principar secretary for Mining Mr. Harry Kimutai. CBS,

(center) accompanied by the principar secretary for Forestry Mr. Gitonga
Mugambi, cBS (to the right) and other officials from KFS, NEMA and N6Ao
while addressing the press after the stakeholder engagement on l4,h July, 2025
in Migori County.
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REPUEI,IC Of KHNY4

otFtct ot THE ATTORNEy-GENERAL & DEpAR I'Mr"-N'r OF IUS'nCE

AG/XISIYMGRADAS65NO23

The Chief Conservator of Forerts.
Kenya Forett Service.
Kenya Forerl Service Headquarterr.
Karura. Off Kiambu Road.
P. O. 8ox 30513 0O10O. (YOUR REF. NO. KFS/tSn6/23)
NAI&O8l.

Dear Jir.

RE: MICORI ELC PET. NO. EOOI OF 2023
r,{l(.,OPl CC)I INTY f.nvFpNlvtFNT V(
AND 3 OTHERS

We refer to rhe above maner and to our letter dated lli la1u:fy*-?-0.25.

We adviie thai lve attended Court for Mer-r-tion on 16* July, ?O25 betore Hon. Fred

llfSggka rn,-nnfirrn <orrtanranr rr,d tO !at e furlhe. Ci!.e{ti3nJ.

We indicated to Court rhar we are yet to receive any written proposal for tettlemeni
from the Petiiioner'r Countel followirrg lhe meeting held on lli_J-qnu_ary,*!e25 by the

Pa rtier.

The Coun oireclec trre Pettttoner s Counset to ionvaro tner propo5at ro uj ano
ihe maiter frr Me,,nt!54 on 3go October. 2025 alonglide Migori ELE^_p_e!.

E.@,7p;QZ} w,hrrh relarer to rhe ra,-ne rubiecr maner.

iX.j{l

No.

We are ncr,v in recerpt of a written Conrni dated 28,t Apdl,2O25. a cu.pv or w,hich

r.le ha..re encloseC hcrg*riqh far,,,?L!t per.u:n! e.t<l conlid:r:lio..

Kindly but urgently lel ul have your writlen inJtructionr on wheiher or r)oi you are

arnenable (o lhe termr of the consent to enable ur to communicate with our
(ounterpart, well rn adva nce.

We appreciate ycur .ontinued cc-operation in lhe matter

DEPARTTTTINT OT CIVIL LITIGATION
ATTORI\EY.CINER,TT.'S CHAMBENS, GROUND FLOOR KISII.KILCORTS RO.TI), I'. O. BOli

j06 i Xi:;ll lii'i,1li-. t,.rrahi:r iir, ir tiii t r5a t iut66rr..ri l.r. urrr



M.6. NDIRITU
?r'ir :ip:l Litigation Counsel

r.o_LA'!fo_BI!_EY_C_ENE&A-t
Encl.

DEPARTMENT OF CIVIL LITIGATION
.IT'T(IRNT:}"GEiiERAL'5 CHAMEERS, GROUND FLOOR Ktstt.KII,CORIS RO.TD, P. O.8Ot

:Uij.l Ki:jii ii'.i.:r;I-. ro*a,.,rr i'.iir i r6airuir6!xr ir.! r i..uttr
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REPUBLIC OF KENYA

MINUTES FOR MINING AND ENVIROMENTAL ISSUE WITHIN MIGORI COUNTY
VENUE: COUNTY COMMISSIONER,S OFFICE
DATE: 17th JULY 2025

MIN 1: Preliminaries;

Having reached the set quorum, the meeting was called to order by the chairperson

at 10.00 AM. The meeting was then opened by a word of prayer from one of the
members Mr. Simon Mghanga.

In attendance, was the county Commissioner Migori (chair), county Director NEMA
(secretary), the Regional Forest conservator, Kenya Forest service, and Deputy
Direct Mineral Audit Division. Others in attendance were officials from National
Police service and County Administration.

From 14th to 16th )uly 2025, MigoriCounty proudly hosted the Nyanza Gold Summit
2025 under the theme; "Enabling Responsible Gold Mining: Bridging Innovation,
Finance, and Collaboration for Kenya's Artisanal and Large-scale Miners.', The
summit brought together key players in the mining sector, including national and
county government representatives, miners, investors, and development partners.

During the summit, the principal secretary, state Department for Mining,

emphasized the urgent need for a coordinated approach to tackle illegal mining,

environmental degradation, and loss of government revenue.

In response to this call, the county commissioner of Migori County invited all

relevant stakeholders for a follow-up meeting scheduled for 17th July 2025 at his

office.



The aim of this meeting is to initiate collaborative strategies to address the

challenges raised and to align local action with the summit's outcomes. The

chairperson gave his remarks highlighting on the agenda for the day and opened

up the forum.

Agenda

l. Environmental degradation

:. Illegal mining within gazette forest and its environs.

i. Illegal mining operation

+. Loss of revenue by government

-s. Way forward

6. AOB

MIN 2: ENVIROMENTAL DEGRADATION

The meeting opened with a detailed report from the County Director of NEMA

highlighting widespread environmental degradation across the county as a result

of unregulated mining activities. Key issues raised included;

r. Environmental Degradation: Mining activities continue to pose significant

negative impacts on the environment, especially through land degradation

and water contamination,

:. Chemical Pollution: The use of hazardous chemicals such as mercury by

artisanal miners and sodium cyanide by leaching operators has led to serious

pollution of underground water sources and nearby rivers.

.'i. Regulatory Non-Compliance: A majority of miners begin operations without

consulting or obtaining necessary approvals from the National Environment

Management Authority (NEMA), leading to unregulated and unsafe practices.

+. Need for Water Quality Assessment: There is an urgent need for

comprehensive water analysis along the river course of river Migori and Kuja

to determine the extent of chemical contamination.



Way Forward;

t lmplementation of Stop Orders: Stop orders issued to illegal leaching sites
must be fuily enforced to hart ongoing environmentar damage.

r. water sampring and Testing: water quarity testing targeting at reast two
critical parameters will commence on 21st )uly 2025. This exercise requires
proper facilitation and logistical support.

i. Public Sensitization: community barazas (public forums) to be used to
educate miners and local residents on the dangers of hazardous chemicals
and the importance of safe mining practices.

+ stakeholder Engagement: A foilow-up meeting to be schedured on the 3,d

week of August with leaching operators and sodium cyanide dealers to
develop a framework for the regulation and controlled use of chemicals,

-i support for Mercury-Free processing: The Ministry of Environment and
climate change to fast-track the construction of mercury-free gold processing

demonstration centers in Masara and Kehancha, aimed at promoting safer
alternatives for artisanal miners.

MIN 3: ILLIGAL MINING WITHIN GAZETTED FoREsT AND ITs
ENVIROMENT

The Kenya Forest service conservator raised serious concerns over the growing
presence of illegal mining operations within gazetted forest areas, particularly in
the osiri-Matanda, Macalder, and Tess zones. Key issues highlighted included;

r. Accelerated Deforestation: The ongoing encroachment into forest
reserves by illegal miners is contributing significantly to deforestation
and environmental degradation.

: Court conservatory orders: The court has issued conservatory orders
directing that the status quo be maintained pending a final decision.

-r Legal Violations: Mining within forest areas constitutes a direct
violation of both environmental protection laws and forest conservation

regulations.

-)



-t. Pending Court Case: A court case between the County Government of

Migori and Kenya Forest Service is scheduled for ruling on 30th July

2025.

s. The court has instructed the county to clearly state its interests and

intended land use in the contested area.

o. Proliferation of Shafts: There are currently over 20 mine shafts

operating in the upper paft of the forest, far exceeding sustainable

limits. The number should be reduced to eight (B) or fewer shafts.

Way Forward

t. Status Quo to be Maintained: Until the court delivers a ruling, the status quo

remains.

This means no new activities should occur in;

0 Osiri-Matanda

0 Macalder

! settlement areas

! Lower part of the forest (Tess area)

t. Community Sensitization Forum: A public baraza to be held on 24th July 2025

at OsiriMatanda to sensitize artisanal miners and residents about:

I Legal boundaries of forest land

! Environmental risks of encroachment

I Couft directives and ongoing case

-t. Boundary Demarcation: The KFS Conservator, in collaboration with the

Deputy County Commissioner (Nyatike Sub-county), will define and mark

boundary lines clearly to prevent further encroachment into protected forest

zones

+ Ban on Mining in Tess Area: No mining activities will be permitted in the Tess

area until the state department for mining provldes further guidance.

MIN 4: ILLEGAL MINING IN MIGORI COUNTY

The Deputy Director of the Mineral Audit Division from the State Department for

Mining presented comprehensive data indicating widespread illegal gold mining

activities rn several sub counties across Migori County, including;

l



! Nyatike

! Rongo

: Kuria West

I Kuria East

He also outlined the various categories of licenses issued by the State Department

for Mining and hightighted several compliance challenges within the region.

Key Issues Raised

t. Unlicensed Operations: A significant number of mining operators were

found to be unlicensed or operating without valid permits, contrary to

the provisions of the Mining Act.

:. Proliferation of Leaching Sites: There are currently over 200 leaching

sites in Migori County, many of which operate without regulatory

oversight or environmental safeguards.

.i. Non-Compliance Enforcement: The Migori Regional Mining office has

issued stop orders to some of the illegal operators, but enforcement

remains inconsistent and requires strengthening.

Types of Licenses Issued by the State Depaftment for Mining
I. Reconnaissance License - Allows preliminary surface-level exploration across

large areas.

l. Prospecting License - Grants rights to conduct detailed mineral exploration.

:1. Retention License - Allows a license holder to retain rights to a discovered

deposit before full mining operations commence.

{ Mining License - Authorizes commercial extraction of minerals:

r. Large-Scale Mining License

: Small-Scale Mining License

>. Artisanal Mining Permit - Issued to community-based small-scale miners.

(r. Mineral Dealer's Licence - For buying, selling, or trading minerals.

i. Export Permit - Required for the legal export of minerals,



tt. Processing Licence - Allows for processing activities like leaching, crushing,

refining, etc.

e Permit for Use of Radioactive Substances - For exploration and handllng of

radioactive mineral elements.

Way Forward

t. Enforcement of Stop Orders: Strengthen the enforcement of stop orders

already issued to illegal leaching and mining operations in the region.

l. Mapping of Remaining Leaching Sites: Undertake a detailed mapplng exercise

to identify and register all active and unregulated leaching sites across Migori

County.

.i. stakeholder Engagement Forum: organize a follow-up stakeholder meeting

in the third week of August 2025. The meeting will involve:

t. Leaching operators

:. Sodium ryanide suppliers/dealers

r. Regulatory agencies

MINS: LOSS OF REVENUE BY GOVERNMENT

It was established that illegal mining activities are significantly undermining

government revenue collection efforts. Key concerns include:

t. Smuggling of Gold: A large portion of gold extracted in the region is

smuggled out without going through official channels, bypassing

monitoring systems and legal export procedures.

2. Loss of Revenue: As a result, the government loses out on critical

royalties, taxes, and licensing fees, which would otherwise support

development and regulatory oversight.

MIN 6: AOB

The County Commissioner emphasized the need for collaborative action among all

relevant stakeholders in addressing the challenges posed by illegal mining. He

called for:

(r
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t. Partnership Approach: Ail stakehorders-incruding government
departments, enforcement agencies, community readers, and mining
associations-shourd work in crose coordination as partners to ensure
sustainable and lawful mining practices.

r. Joint site Enforcement Visits: It was agreed that foilowrng the
upcoming public baraza, all stakeholders will conduct site visits to
specific mining locations for joint enforcement actions and compliance
verification.

There being no other business, the meeting was adjourned with a vote of thanks
to the chairperson and the members present. The chairperson expressed
appreciation for the commitment shown and reiterated the impoftance of due
diligence and timely attendance for the meeting. The meeting was closed with a
word of prayer led by Mr. Simon Mghanga.

fr6, mo ghanga

County Mining Officer

1
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Ktnya Forest Scrvice l.lqs
Karura, Off kiambu I(d
I'.O. Bor 10513 - t.)(U{)0

Nairohi, Kenva

81r Oclober 2025

[ ).r lr

Office of the Allorney Genercl &
Deporlment of .luslice.
Deporlmen! of Civit Litigorion.
Kisii-Kilgois Rooo.
P.O. Box 2084.
xts[.

RE: MIGOR' ELC PEIIIION NO. EOO] OT 2023- MIGORI COUNTY GOVERNMENT
VSI E HONO &3OTH

Reference is mode io your teiter Ref No. AGl(Sil/MGR/tD/!365/2023 coreclr Oclober, 2025. ond lhe elclosed droft consenr dcted 2gt Aprll,2025.

(enyo Forest Service nos Culy revieweo lhe conlenls ond terms of theproposed Consenl ond nish to Confirm lhot i? is omenoble lO lhe SOme. Ihe
service concurs wirh the orrongernenr ro hove rhe respective suryev reoms
from bolh porries derermine the portion ci liile No. 17955 - i,{gori tior is
ccvered by forest ond proceed to demorco,e cnd subdivrde it oc-ordingly.

The Service sholr dlspotch lls leom ol surveyors ro colioborore with the,vigori
county Government'5 fechnicor oriicers in identifving cnd derineoring rhe
foresl oreo. Upon ccmpleiion of the demcrcolion exercise. lhe foiesl oor.iicri
wilr be processed fo' reg;slroiion under o secorole rille in lhe nome oi the
l(enyo Foresl Servlce. white the remoinder shoii vesi ir the Mlgod Counly
Govemmenl. os ogreed.

We remOin groteful f sr ygur continueCl guioonce onC represenlOtion in lh;s
motler ond will keep you,r oflice duiy informeO.

I

I t:l

E.K. Aludo
For: CHIEF CONSERVATOR OF FORESIS

*::. :c, Mls Otieno Okeyo & Co. Advocofes
1.,.,: .:,. ,::3_. -_ 
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RESPONSES TO THE NATIONAT ASSEMBTY ruBUC Tf,TMONS COMMITTf,E ON
VARIOUS PETMONS

Honourable Chair,

Pursuatrt to a letter Ref. KNA/I-II,PS/PPffiC/CORR/2O23/ZGG datec'l Novernber 6'
202i1, the Coutmittee invited the Cabinet Secretary Ministry of lancls, ftrblic
Works, Hotrsing and Urban f)evelopnrent to respond to;

i. Public Petition No. 4 of 2023 rcgarding delayed adjudication of sqtratters
after the expiry of lease of Macalder Mincs l,td l.ancl

u ftrblic Pctition No. 1 I of ZOZi\ regardirr.g thc illcgalacquisition ot private
landby the defunct Awendo Town Council.

ftrblic Petition No. 36 ot 2023 regardirrg delayed adjudication and
settlcntent of residents of Misufini. Vihandani and Kibarani Sulrlocations,
Tezo [,ocation, Kilifi County.

l'ublic I'etition No. 14 of 2023 regarding delayed adjudication and
settlentent of residerrts of Mnarani Sublocation, Kilifi County.

Il

lv

Honourable Chair, this is further to our response dated October 3,2023, marked
annexure I.

Responses

i. Public Petition No. 4 of 2O 23 rcgwditrgdelayed adjudication of squatters
after the expiry of lease of MacBtder Mincs Ltd Iand

Honourable Chair,

In our response dated October 3r2023, we had indicated the Macalder Mines fall
within a parcel registered as Muhuru/Kadem/Ivlacaldeil499 measuring
approximately 2167.5 hectares. According to our records, the parcel is still
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re8,istered in favour of the defunct south Nyanza county council (now countyGovernment of Migori).

we have since established that the Cabinet se1rytary lbr Environnrent and Forestrygazrtted the area as forest land. Annexure 2 is a iopy 
"ilrg"r Notice No. gs of

June 13, zozs. The area gazetted is derineated, edgeio;uoinao.y ptur, r,rrriu..175/517. Henceforth, the-rand.is public u"a."naei1r..,"r*g.ment of the Kenyaforest Service and cannot be adjudicated by the Ministry
Thc.Mini'stry of Envinrnntent andforestry is betterplaced to explain the processe.sleading up to the gazettement of the land as forest land.

ll.

Honourable Chair,I wish to submit as follows: _

Background

hrblic Petition No. 1 | of zoz3 rcga4"u t1" illegal acquisition of privatelandby the detunct Awendo tbli1 Couicif.

'Ihe Pctitioners state- tha-t in 1988, the allocarion of plots to various persons washalted by the then south Nyanza birt.i"t Plot Allocation Committee on groundsthat the Government had acquired the saicl pieces;iilil. The petitiolers claim tohave lodged a complaint witft the Minisrry of lands and were confirmed to be thelegal owners of thc said land.

The Petitioners contend.that in zoog, the Awendo Town council embarked onevicting landowners without-any notice or orders or, g.o,;a, that the ;td ;;;;ilof land had been compulsorily acquired by Governmlnt.
The Petitioners state that they took regal action in 2oos by suing the Awendo TownCouncil lt.lhg }Iigh court in Kisunru-, which ruled in flr.iir iilo"r..they alleg,c thc
9::i.il failed to qrgduce acquisitiori and compen*ri." a*lments to the cour
I he court directed the Dislrict Land Registrar to i.s.sue title deed.s to the o.igi*flandow,ers. They state that the Council iiroved to the court of Appeal but lost.
'ilre fetitioners further allege that ilrc Awenclo 'rbwn Courrcil having beendissatisfied by the judgment 6r tn. court of Appeal 

^pp"rr.J 
the decision at theSupreme Court which was dismissed by the Suprenre c-iourt.

The Petitioners therefor: pray to be cornpensated for the lands they lost d,e toillegal allocation by the aefunit Awendo Tbwn Council.
Honourable Chzfurl wish to responcl as follows;
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Response

In I976, the Government of Kenya issued two Gazette Notices informing the Public
of its intention to acquire privately owned parcels of land in the then South Nyanzl
District. The Government was acting pursuant to the provisions of Section 75 of
tlre retired Constitution and Sbction 6(2) of the l^and Acquisition Act of I g68 (now
repealed).

The Government prnoceeded to acquire various parcels in Awendo Township.
subsequently, the affected proprietors were fully compensated. In 2oos, ttre
acquisitions were challenged by the Fetitioners in the High Court Civil Suit No.
133 of 2OO5,Kisumu. The Petitioners herein challenged the process of compulsory
acquisition of the gazetted parcels and the allocation of the unutilised portions to
third parties by the Govenrment. The High Court ruled in favour of the Petitioners
directing the District L:rncl Registrar to re-survey the unutilised land and issue title
deeds to the Petitioners.

fh9 Cgunty Council of Awendo being dissatisfied by the decision of the High Court
lodged an Appeal at the court of Appeal in civil Appeal No. t6I of zoto. the
Court of Appeal upheld the Judgment of the High Court and dismissed the appeal.

Honourable chair, the county council of Awendo further app.aled the judgement
of the court of Appeal to the supreme court. In petition No. 37 of 2oia, the
Supreme Court overturned the Judgement of the Court of Appeal-

ft w_as the supreme court's opinion that the parcels were compulsorily acquired
by the Government of Kenya and that the proprietors of the parcels in the Gizette
Notices were fully compensated. However, the court noted lhat pancel no. N6rth
Sakwa/Kamasonga/ll93 was not listed in the g zetle notices and that the
proprietor had not been compensated. Annexurr 3 is a copy of the Supreme's Court
Judgement.

Honourable Chair, the issues canvassed in this Petition have been adjudicated by
the highest court in the Country.

l1r. Public Petition No. 36 of 2023 regarding delayed. adjudication and
settlement of residents of Misufini ,Yibandani and Kibarani sublocations,
Tezo Location, Kilifi County.

Honourable chair, in our response dated october s,zozg,we promised to furnish
t'urther infornration on the ownership status ofL.R. No's so46l9-s8. we request
for more time as we continue to compile a comprehensive list of the respective land
owners.

iv. Public Petition No. 14 of 2023 regarding delayed, adjudication and
settlement of residents of Mnarani Sublocation, Kffi County.
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The Petitioners, who are rcsidents of Mnarani village in Mnarani ward, Kitifi
ry:$ constituency claim that they have occupied ihe subject land for more than-I0Oyears. They allege that thc whole Mnarani village *ui ru.r.y.d on 2grh May.l9l2 andgranted in favour of Mr.Byremji RustumjiKtrury,rri uut ilre hnd was' .later illegally acquired by Arab famiiies who registered the land as their property.
The petitioners aver that the land measure.s approximately lTz.gacres ancl isregistered as plot No. YSRI3o section v in the name of lklthum Binti Mohamnred
and Shariffa Binti Mohamed as an agricultural land. rr,.yrr"tr..r claim that theregistered owners migrated to the tvtiaat. East leaving the property under the
care of the trustees who invited the locals to setJle in ihe arra willingly and pay amonthly fee. They claim they were allowed to build a school which irit 

" 
p".r"rrt

Mnarani Primary School.

The Petitioners further ailege that the land ceased being an agricultu ralland ^-1
becanre reside.tial ow-ing to the population size of zo,ooop*pr" with a Mos-,-e,churches, schools and other social amenities. They claim that they have put theland intogood econonric use, constructecl residentials houses and commercial
centres which is earning them income.

The petitioners claim that efforts to have the matter addrcssed by the relevantauthorities have been futile and it is the reason they have prayedthis Cornmitteel .
i' Inquire into the ownership of the rand occupied by Mnarani rcsidents

registered as plot No. ysRr 3o Section V situated ai Mnarani-Kilifi
Takaungu in the name of tblthum Binti Mohammed and Shariffa Binti
Mohammed;

ii. Reconrmend that the parcelof land in Mnarani be acquired and granted to
the present occupants and that theprocess of compensation be rin-atizea;iii' Recommend that the land be adjudicated so as to erlsure that the residerr.
acquire title deeds and save the residents from the alleged er?oneous
records and nrissing infbrmation on the parcers of hni; and,iv' Makes any other recommendation or action it deems fii in addressing theplight of the petitioners.

Honourable chair, we request for more time to be abre to give a comprehensive
response on this petition.

Honourable Chair, I submit.

I{on
CAB

Wahome1

November l rZOZs
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LEaAL NorrcE t{o. E5

TI{E FORESTCONSERVATION AND MANAGEMENT ACT
(No.34 o17016)

DECI.ARATIoN oF }"IACAI.DER Fon.esr.

_ tN EXERCISE of tbe powers confcrrcd by scction 3l(2) of the
Forest Conservation aod Managcocnt Act, Oe'CaUinct SecrcLry for
Envirensr6ng and Forestry acctares that rhe arca describcd in the
Schedule hercro be a foresr erea.

SCHEDULE
An erea of laod approxioaaly 2494.95 bcct&res (6165.02 Acres).

situatcd Approximaaly 25 krnr oorth wcst of Migori f6snship. Migori
Couoty the boundaries of which rrE rDone particulerly dctincatcd. cdgcd
grecni on Bouodary Plan No. l75l5l7 which is signed and scated with
a scal of Survcy of Kcnya. end dcpositcd at tte Survcy Records Officc,
Syl"y of Kenya. Nairobi end e copy of which may be inspccted at the
office of tle County Forast Conscrvatorr Migori Counry rnd Kenya
Forest Servicc Heedquartcn. Neirobi.

Made on l3rh June,2023.

SOIPAN TUYA,
Cabiact Sccretary Ministry ol

Enviroruncnt, Clinau Change and Forc$.

LEGAL NoncENo. 36

THE FOREST CPNSERVATION AND MANAGEMENT ACT
(No.34 of2Ol6)

DECI.ARATIoN oFD/$IDU HuI FoREsT

IN EXERCISE of the powers conferrcd by section 3l(2) of theForest conservation and Managemcnr Act, rrre 
-cabinci-il"" 

;;Envirenslsnl and Forcstry dcclarcs that tlre alea described in theSchedule hereto bc a forcsr arca.

SC}IEDULE

^,-. . tn area of land approximately l779.tO hectares (439?.23 Acres)-srtuared Approximaretv 227 kms soutb '."., oi ulri;;; iffi:';"rj:Mandera Coungr the boundaries or *niJi 8re more particurariy
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NELSON ODUOR ONYANGO & 12 othars v TOWN COUNCIL OF AWENDO [20091 eKLR

.,

TIK k haHrl f*rrt.!

REPUBL]C OF XENYA

IN THE HIGH COURT OF XENYA

oF Kls[

Glvll Case 133 ol 2005

NELSON OOUOR ONYAT{GO .........'.'.......... lr, PLA1N1FF

]IIIJUNGU MISWETA...,,... ...2rO PLAINTIFF

HEZRON OT1ENO........... .....3.o PLA;NT1FF

ROSALINA NYAKURE .......4" PLAINTIFF

JAIRO OU\llNO ODERA ............. si'r pLAtNnFF

TIIIIOTHEO RAYAI{O OKWACH ................. O, pl-AtilTtFF

oB|ERO OmEOO ........... 7" PI-AINNFF

ELIUD OGUTU SIRAMA ^.... 8,* PLAINTIFF

JOSEPH OMONDI RONGO gTX PLAINTIFF

JAMES OMONOI 4N|NDO......... t0'* PLAINT]FF

JOSEPH ODIwt,OR OCHOME ltl't PLAINTIFF

JOHN ONYANGO OAWO I?, PLAINNFF

13?x PLAI}{TIFFCHARLES OBUNGA OKOMBO.

VERSUS

TOWN COUNCIL OF AWENOO OEFENDANT

JUDGI{ENT

On 14" Ocrober, 2005 the flaintiffs liled Otiginating Summons brought under Ordcr XXXVI rulc I of the Glvll

Proccduro Ruler and urged lhe courl lo determine sevente€n questions which relato lo th€ following parcels ol land:

(.) Land Parccl No. North Salrwa/Kamasoga/46

(b) Land Parcel l{o. South SahraffVaware/ 204

ENYA LAW
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!t

(c) Lend Parccl No. North Sekwa/Ktmerogr/34

(d) Lend Percrl No. North SrkwdKrm[ogrll0El

(c) Lend Percol ilo. llorth Sthm/Kem*ogr/1093

(0 Lrnd Prrccl No. North S.kw.rK.m.togaflIII

(S) land Percrl No. North Sekwa/Krmarogr/i 193

(h) Land Prrcrl No. North SrkwrrKlm.8ogrrtoo7

(l) L.nd Plrc.l l{o. South S!kw./Wrrv!r.t207

U) Lrnd Perccl No. l{orth S.hrarKlmtrogdas

(k) [.and Perccl No. Nonh Sehra/Kamesoge/t l l

(0 Llnd Prrc.l No. South Sekwa/Vgewrru/202

(m) t nd P.rcrl No. South Srkwr/yt rwrEri 6E

A the aforesaid parcels of the land shall colledively be refened to as.thc.ult land3."

The defendant daims to have acquircd the suil lands by way ol compulsory acquisition through the Govemment of

Kenya. The court was asked to determine the following questions:

"1. IYh.the? thr Govommcnt of Kcnyr

compulrorily acqulrrd thr rbovc parcrlr

ofhnd.

2. WhathGr thc arld !cqulsltlon (lf any) by

th. Goyrmm.nt of Krnya wr. for thc roL

purporc of ettabllrhlng thc nuchrr cat ti
for South Nyanra Company Llmhed

(herclnafter rcfcnrd to a3 .SONy")

3. YVhcthcr thc Govommcnt upon acqulrltlon

(lf any) utlllzcd thc wholc or p.rt ot thc

3ald p.rc6lr ol land.

\



7
tl. Whcthcr Sony utllltcd only Perl ol lhc reld prrcolr ol hnd lcrvlng thr brhncr whtch war unlit tor thc
purporct ol whlch th. Irnd war compulrorlly rcqulrcd by th. Goy.mmtnl ol Krnyt.

5. whrthcr th. unutllh.d podlon ol tho rbovc prrcclr of lrnd rcvcrlr brck to th. orlglnrl mnrn rnd/or lhtlr
hllrr or wh.lh.r thc otlglnll ownon havr rlghtr ovrr rnd tbov. rll othcrr rrcopt thr Govlmmrnl ol Krnyr.

6. Wholhar th. r.rpondcnt her rny proprlotary rlghtr oy.r and ebovr tht rppllcang ln r.3p.ct of thr un

utlllzcd portlonr of thc abovc lltt.d parc.lr of l.nd.

8. Whlthcr thc rerpondcnt through ltl ofnc.r lr gullty of frrudulcnt.nd unlewfut drrllngt on thr unuU[zrd
po.tlon. of thr rrld parcolr lncludlng lrnguler end untrwfirt rubdiv6lonr, rlloc.Uongnd .llotm.ntr.

9. whith.r th. reld dmtlngr (lt .nyl thould bc drclerad nul! rnd vold end cancrltcd.

10. Whrthrr tho r.tpond.nt .ndror ltt

offfchlr hrvr rny rlghl or tuthorlty to

.vlct, d.moll3h or lnt dar. wlth lh.

tppllcantr' propcrllcr end qulot

po*rrrlon of lhc rult ltndt.

I l.Whrthor lho rorpondcnt her any rlght or lntcrut ov.r th. tult prop.rty c!p!bl. ol bolng tr.nrhn.d to r
thlrd p.rty.

l2.Whrthrr tho rppllcentr erc thc bcnrllclal ownrrr ol lhc unutlllrd podonr of th. .ult percclr ot hnd and

entlllcd to hrvc thc alld lnl.r.rtt r.gl3tarad .i auch at thc nlcvant lendr rcglrtry.

a

7. Whcthcr th. r.lpondrnt acqulrrd eny proprlctrry rlghtr from tho Govrmmrnt ot K.ny! ln rrrpoct of thc
unutllkcd portlonr ln th. rbov. ptrcclt through G.rctt m.nt

t



l3.Wh.th.r an lnlunctlon rhould lr.u. ag.lntt th. ,r.pond.nt by hrr roll, h.r agrntr or workeE prev.ntlng

her trom .vlctlng, dlrpo:re$lng or ln any way lnterforlng wlth thr appllcantr' occupatlon, ur. and qul.t

enJoymont of tho unutlllzod portlon! of thc rald parcrlr.

ls.Wh.thor a p.rpctu.l lnJunctlon rhould lsur r.itnlnlng th. rclpond.nt snd ltr.g.nt! or worfterr from

lntcrfcdng wlth th. .ppllcrnt.' qul.t por3.!3lon.nd ur. of th. rull landr.

lo.Whcthcr the rcrpondrnt rhoutd pay costr ol thl. tult

iT.fhat luch oadaB may be l$uod by the court a3 m.y att.ln thc endr of Juruce."

Each of the Plaintiffs surore an affidavit in iupporl of tho otiginating motion. The contonl3 of tha affdavit3 ere mora or
less the same.

The first plaintifr 3tated in hi3 affdavit that ho was on6 of the ownao o[ a parcel of land knorrn as North
SakwdKamerogrl46. Tha said parcel ol l8nd was regislered in the names of Arnen Obat, Odrng Obr( Srmson
Oloo Ony.ngo and himself (Nctcon Crduor Onyrngo) wilh eactr of lhe regblered p,oprietors owning one quader

share lhereof. The land mea3ured 12.4 Heclares. Thr 3aid registration wa3 aflecled on 3lr Augusl, .1976. On

24" Septemb€r, 1976, tho Govemmonl of Kenya thrcugh Gazetta Notico No.2996 compulsorily acquired the aforesaid
parcel of land. The Gazette Notic€ refened to was issu€d by the Commissioner of Lands and

statad in parl as hereunder:

"GAZETTE NOTICE NO. 2996

THE IANO ACQUISSTION ACT 1968

(NO. a7 oF 1968)

ilONCE OF IilTENTlorl TO ACOUIRE I.AND,

lll PURSUAIICE ot !.ctlon 6 (2) of thc trnd

Acqulrluon Aa, 196E, I hrnby glvr nodc. thtl
a

l4.Whcthor th. r.lpondont thould compcnltt. th. .ppllcant for any lorer lncuncd through her acts o[
do3tructlon ot th. appllcanb' proportl.r on lh. sull landt.



th. Govammcnt lntendr to acqulr. th.

lollowlng land lor tho South Nyanza Sugar

Schemc ln Soulh [yanza Dl3trlct:"

ln the Gazett€ Notice lhe regislered orners of tho ear marked parcels of land and lhe area or mea3uremenls of lh€

parcels of land thal wero lo bo co.npulsorily acquked wsre set out. These w€re anceslral lan<ls belonging to some

local people in the said areas. The suit lands were to bc acquired solely for lhe deyelopm€nt and/or expansion of South

Nyanza Sugar Company Limited (SONY) and not fo, ary other purpose.

The lltsl phintiff deposed that oul of the 12.4 hedares comprising Nonh Sakwa/Xana$ga/{6, only about 6.61

hedares were adually utilized for the said purpose and 6.70 hoclar$ was novcr utilized and SONy docs rrcl rcguire

lhe remainder thcrcof.

Tho firli| plsitttifl continu€d lo ocarpy tho $utilized podim of the ruit land hd fie dclbn<tanl ettemptod lo oyi,
hlm, daiming that il had acquired 0ut land fto.n hc Gflcnrrr.nl of lh€ Republic ol Xenya. The fird plaintitf ! cootcnlbn
was thal ha was slill lhc beneficial o*rner ol the unulilizcd porlion of Ni Inc.3tral land and lhe defcndant has m
proprietary inlorast over tho 3ame. He urged the ourt lo mete a dcdaration to hat cttocl.

On 28" APtil, 20OO trlo thfcndant. through B.m.b. Ko{oy, the thon Town Ch'|( fllad a replying afravil to tp
aforesaH Odgimling Sumrnons. Hc agrecd tlul thc Govcnyncnl ol Kcnye strpdlorty acquircd thc urit hnds lbr thc
purpose of dovolopmont of SONY. Ho contended thal uficn land is compulsorily acquirud by tho Govommont and
partie! 8ro cotnpcruetad 8s wa! tho csso horrln, th. ,ightt ol lhosc who wcrc hllhcrlo p.ivalc hnd ownc's become

fully cxtitlguilhtd and 0rc land rcmain! rtalc hnd. r flcrc b rny pCduc of lhc land rtt r l,ilizailon br lhe pgrpoqc il
had b€en scquitGd h. by tlc GovcmmGnl, thc rasiluo lhc'to, rGvcrt! lo th. Locel Aulhodty lo hoH in lru3t for tho
Govarrflonl atd lhc lamc cannol r.v.rl badr lo thc o.itird ownoB. H6 furthcr rlalcd thal lhc tuit hnds arc undor
the pdsdic{ion of th. derGndant who, by virtrre ol thc pwidonr of lhe Conrlilulirn of }bnya and 0rc Land Acquiltion
Ad, ha3 a beltcr (;ht ovrt any radrJue thercof then ,ly otrer pady. Th. d.bodrl'3 daln ovsr hc cuit land is
lherefore lawftrl arld lho plaintift at€ buay bodor rilro a,! mcrcly nursing thc noltrt a. o, th.i. cxfnguished rightq the
doponont stated.

a

ln tis lastimony bobro lh6 court. tho fnt plaintif rl,alcd lhal hc ig living on lhc rcrnainiry porlim ol parccl No.

48. He produced a ccrtified copy of lhe rcgislar a3 an cIlilil. ln thc propdctonhip sccibn it b irdicatod th8t [lo
Govcmmanl of Kcnya v6o Gazcnc Noti:Ga No3. zggn ot 21. Seplcnrbu 1976 and 3737 - I of 24. O6c.mbc, ig76
acqukcd thc whols of thc aau parcal ot land. Hc dairncd thal lhG dotsnd.nt wet slcging th8t it hed acquirod th€

remaindor of thc land hrurgh Gazctto Notica No. 3737 ol 24. O€cambor, '1976. Ho p.oducod tho rail Gazcfic Notico

which was i$ued by th€ Corunisrioner of Landr. A rcficdde wag drawn for psrccli or Lnd thal wrrc to bc acqui,cd

within Kamssoga sub-locatlm, Warvare sub.localion and Wfundaha SuELocation. Th€ first plaintilt said that plot No.

46 within Kam83o0a sublocation wa3 not among thc parcalr of land indudcd in lhc afor63aU Gazoltc Nolico. A

perusal of the Gazette Nolica confirms lhc fr3t plaintif?r conlentbn. Ho daimsd that no cnquiry wat donc botoro lho

Gov6mment purpoded to scquiro e portion of thc aek l8nd. Hc furlhcr rtalcd lhal thcrc was nodrip to show Uret Urc



I

I

ln cro33 cxeminrtion by Mr. Xlsera lor the dct€ndant. thc li6l plaintitf raid lhel hc had nol 3uGd the Goremmenl

ot Kcnye in Etpccl ol n3 ecqui3itbn ol li3 laod. Hc concadcd thal lho axtrac, ol lhc land rogillar whk$ he had

poduccd in courl 3horcd thtl tht Govrmrncnl lool lhc Gnlirc parcd ot land. Ha d€nicd lhal thc darGndanl was holdi,E

th. Dmtinder of lhc lend on bchelf ol lhc Gwermcnt of Xcnya. Hc fudhar concedctt that in 1976 hc wes pau hr the

porlirn thlt wr3 oofirBrl3orily &quired.

ln ctoss 
"ramination, 

the thkd pbintif, sal, thal al tho time whan he lasfified his mother was 3ti[ ativo ard hc dk,
nol havo any po,Yer of Attomoy issued by her enabling hirn to filo lh€ case and conducl it on her behalf. He al3o
admitled lhat no ruir had been fir6d agaimt rhe Govc.nmenr in rcspcrr of rhe parcel of rand.

Tha fourth plainufr, Rot.lln. Ny.ku.., wa3 the rEfstorcd propdetor of North Sahm/Ktmaroge/l0El measuring
0'18 hecta,e3. According to th€ extrad ot tho rrgistor whictr she produced as an exhibit, the Goremmont of Kenya
vkje Gazctte Notics No. 3738 of 24' Dccembcr, lg78 acquircd tho whole of the said land. sho ho,vevcr daimod rhat
tho detcndant rcmovod hcr hom the land and no compcnration wa3 paid. Tho defendant had purported to e[ocato
portionr of the land to olher people. she daimed thal tho dehndant,s adion was illegal.

ln cross examination, lha fourth plaintiff rtated that sho did not have tho title d6ed to the aforesaid parcel of
land' Shc also concodod thal lho had rrcl sued the Govcmmcnt challcnging itr scquisitbn of thG iaid parc.l o, hnd.

The ffth plaintiff was the regislered proprietor of l{oilh S.kwa/Kamuoge/1093. The said parcst of tand appears

on Gazetle Notico No. 3737 ol 21" December .1976 aforecaid. He alleged that ha wa3 nol pa'rd any compcnsalion by

lhe Govemment. H6 daimed that hs wa! ovictod lrorn lhc land ry thc dofondant.

delendsnl hed acquired eny lrw'rrl inlorc3l ovGr lhc.orneinilo pottion of tha lsird. Hc wondc.ed why fho defefldant

hxt Wrportcd lo h8y. acquitrd lhc |rnd rnd tuMivircd thc l'mc.

ln recxamination, thr fir3t plaintitr stated thal he was no longer lMng on the remaining porlion of parcd No. 46

bGcaGc hi3 homG wa3 dostmycd by lhe detendant. Thereafier th€ defondant suMivided lhe land into several plots

end dlocalcd them to various peoplc. The Govemmant did not give him a titl6 deed for the porlion thal ,emained.

Th€ s€cond deintilf was lho regi3tered omer ol Lrnd Prrcol l{o. South Srkwa/Wew ttl201. HG produced a
copy of thc titlc dced th".Got. lt showcd thal th6 approrimate area of the land i3 1.4 hec1are3. On tho proprietoBhip

sedioo it is noted lhat th€ entire land wa3 acqui.ed by the Gorernmenl vkle Gazefle Notico No. 3lgl ol21^ December,
1976. H€ howe\rer wondered how thc d€fendant pu,portd to havo acquired lhe land trom the Gdemment since,
according to him' the land had been acquired lor tha benefit of SONY. Hc slso claim€d that thore wa3 no enquiry made
betore thc land was compulsorily acquired and lhere was no agreemenl on th6 amounl of monay lhat was paid as
compcnsatirn. Ho furthcr daimed lhat thc defendant pGh6d him oot ot his land.

The third daintifi, H.:ron Otlono, daimed thal he was lhe mly son of Nyadrtr Ndogr who was the registered
pfopfictot of North s.kw.rK!m.rog.R4. He conccdGd thal lhe 3aid parcel of lsnd was lislod in Gazefie Nolios No.
3737 ol21' Oecamber '1976 as one of the parcel3 ol hnd thal had been acquired by the Govemment for the SoNy. He
however insi3ted thal the acquisilion was not valid. He sai, lhat he was ltill rcsiding on tho land and the defendant
wa3 nol cntitlcd to it.



ln cross-examinalion, lhe fiih plaintiff said that ho did nol have any litle deed to h€ r€td parcel ol hiand that he
had been informed by lhe area Land Regblry that a caution had been registered against lhe tiUc. Hc also corrcadcd
thal he had not sued the Govemment daiming any compensation.

The eighth plainlif, John Ellud Ogutu, was tho regi3lered propdetor of parcel No. Hor1fi

SrkwdKrmarog.rlO6T. The land measures 1.7 hecteres. An extract of lhe tiUe lhal wa! produced h cogd s6mcd
lhat tho land was compulsorily acquired by lh€ Govemmenl viJe Gazette Notico No. 3738 of 24. Dccember
'1978. Hovever, the eighlh daintifl said that he wag not aware of such acguisitirn. He daimed that hc was slill in

ocotpafton of a portion of the land and lhe Goremment had nol told him to vacale the sarne. Horuver, thc defendant

had purported to subdMde the remaining portion of tho land and ellocate il to various people. Ha added u|at h6 had

no daim regarding he portion of his land lhat was utilizod by SONY in growing sugarcane.

Tho oighth plaintifi refened to a letter dated 29" February, 1976 thal wa3 Mittcn by tho Chiaf Land Registrar to the

Oistril Land Registrar, Homa Bay. The lotler refened lo va.ioris complainls from pcople whosc lands were

compulsorily acquired for the benefit of SONY. They comy'ainad that they had nol been issucd with tiUc deeds br the
portion3 of lands thal remained aller the compulsory acquisiton exercise. The Chief Land Regislrar further staled that:

"Somr of thorc Dmalndar portlonr hevc

bon rubdtvldod by lht ownrr but

mut tlont hrvr not bcon rrglrlorrd by

you, ofllc. for naronr whlch ara not

cl.rr. lt lr elro ellcgrd that romr of tho

rmalndor portlonr have born altoetrd

to thld p.ru.. by thc Commltrlonor of

L.ndr do.plt. the i|ct that thc own.r.

arc ln occupaUon.

a

Plearo hevc thla matlcr .orlcd oul oncr

Somr of lhe perc.l! lti.ct d rit
numbon South Sakwa/Vyaw.r./l 70,

17i,153,15a,5e2,504, end 052, lnd rtto

lhr land ol lhr lrto Andror Amlndo

(parcol No. North Stkwe/Krm[ogd45].



rnd tor.ll ln contultation wi0t th.

Dl.trlct Suw.yor, illgorl. ln carr you do

not hav. el! thc Gazottr oticrs

concomrd, you rhould arnngo to obt ln

thcm trom thr Chlct V.lucr, Ialmbl.'

Ths dahndant calcd onc witno3s, Jorphrt Ayonge, the Torn Chfk, OWt. He tectificd thal thc auit tands ,ro
held by thc defendanl in trut for lhs Crowmnrenl ol Kenya, tho 3uit lad! having bccn compulraily acquird. He

,efered to Gazene Nothes Nos.2996 of 2,1. Septembc., 1976, 33{6 of 5! Novembe.. 197g. No. 3737 of 2.f. Occcmbcr

1976 and 3738 o{ 24'Decembcr 1976. HourrGr, hc di, not produo hc aaU Gazcnc Noticar, hc onty produccd

sxlrads of th€ ragistor h r8pecl of thc srit lanrh (Groen Cedr) nrtridt rcbncd to thosc Gezcltc Notic... Ho 3aid thal

all the ptariolrs ofiicnr of tho suil lands urcrc larvfrrlly tl'npo3!a3!cd o, thrir landr lolloiving thclr compuLo,y acquitition
by th€ Govomment.

The witness lo3tilted thel any reurro ol lhc compulrorily acquircd land!, thal it, lh. portiot lhrt may h.vc
.emainGd 8ic, attdn ncnt ol thc puryocc fur whk$ lhc tandr hsd bccn &quirGd, royarlad lo th. Loc.l Arrthority (t,lc

thlcndant). He cited Uro prwirlms ol rocdon tt9 ol thc Conrutudon of Krnyr. Hc atld that lhc Govcmncnl

ln cross-cxarinalim, tho eighh pltiilifi ssid lhal hc wa! not awa.o of the compulsory ecqubition cited in Gazene

Notico No. 3738. He rakt thal he dU nol receiye aoy coflDonsstirn ftom lhe Govenvnenl. He further claimed thal he

was oocupyhg tho wholo ol hit hnd hn tle delbndanl har bacn htcrleriru with lt. l-h allcged lhat lhe dcrordanl bumt

his home m 25r Airgu3l xn8 and a reporl wa mdc to lhc polico.

The tenth plaintifl, Jemor omondl AnMo, 3eld lhal he was Mqfng tha dain as an heir of lhe lalc Andrra
Anlndo Nyrhchung who was th. rufiohrcd ploprielor ol llorth SrkwelxrmuogJl lt. The reld parcol of land
mae3ure3 13.'l hoct8,!!. Ho 3aid 0l8t hc hsd ban [vi]B on thc hnd lincc lgSl wtren he war born. ln 2003 ]rir family
was forciuy avftled ,rom lhc land by the dclcndant l,h produc.d an cltr8ct of th€ tllo (green card) wtrich ltrowcd thal
lhc Govommcnt acquircd 2.8@ acrcs virc Gazatlo t{oticc No. 6 of 5t Januery lgTg hr purpolc ot constn ctk n ol a
road. A copy of the eaiJ Gazelte Notica was produccd er evitencc. Thcre lr alro a regtriction that wa! regirt69cd on
18'April lgo4 t33triding all dcating m [ra land rnd 0l. ctilio hnd b trsntM lo lhc Governmenl as pcr Gazclle
Notice i'lo. 3737 of 24' Oocembct 1978. ln thc rid Gazcttc Ndka thc aroa tlro*'n ar havlq bccn acqrlrud by the
Govemmonl 13 13.a h€dar6.. Thc wihc*r seid thal epstt lirom lho aroa mGeaurlng 2.002 acrc! which w63 acquiod
for purposas ol conrrudion of e road, hb hrnaly corthu€d lo occupy thc rcmeinlng porlbn ol thc l.nd and N! lalo
fath€/s gravo is m lhal land. Ha ornlaneo u,ld tl. d.rcndant had rrdarftdly clocatcd portionr ol the rcmaining
land to third partins. Hc poducad a dd cad whlcfi thourcd thst thc d.rcndsnl had allocalcd plot No, 203 to
one Elheboth tlyenrrrye rcnretinc h lgql. [b ur!€d thc courl lo ruuly Gazcttc Nolicc No. 3737.

ln cross cxaninalim, thc witncss staH thal hb lalhot diGd in 19? hrl sincc thcn no lcncn of adminittration ir
re39€d ol his G3t8to h8d beGn ouaancd.



acquired the suil lands for the benefit of SONY and the plainliffs had nol shown lhal any portions ot tho acquired lands
remained unutilized. Bul even if SONY was nol using all the land3 thal had bcen conrpulsorily acquked by lhe
Goremment, lhe plainliffs could nol claim any porlion3 lhereot a3 they had been fulV comp€nsaled. He urged the court

to dismiss the case.

ln cross examinalion, DWI said lhal he had no letler ftom the Presidenl lo show thal the unutilized portions of the

suit lands wera lo revert lo tho defendant. He reiteraled thal the 3uil lands were acquired for purposes of oslablishing

SONY. The witness said that he was nol aware lhal any portions of the suil lands remained in occupalion of lhe

plaintiffs.

Tho witness was shown a copy of Gazette Nolice No. 3737 and ho conccdod lhal it do69 nol indudo parcel lto.

ilorth Srkwa/Kamaroga/46 as one ol lho parcels of land lhat had been compulsorily acquired by the

Govemment. However, lhe whole of that psrcol ol lsnd was included in Gazetle Notico No. 2996. Tho witness further

stated thal lhe defendant had no letler from tho Commissioner of Lands or tho Mini3ter for Lands aulhorizing the

daferdant to evicl the plaintiffs from tho suil lands. He fur$er stated that h€ wa3 nol awara lhat lhe delendant was

allocating or lclling parts of thG 3uit l8nd3. tMren hc witncs! wa3 reforod lo lho plot card thal had been produced as

plaintifls erhitit 12, he said that tho dsfendant doas nol receivc any moncy when it allocalea plolr wilhin lts

lurisdkiion. That noh,vilhstanding, ho mainLained that lhc plahtifls, having becn fully compcnoated by tho Goremment,

should vacatc lho suit lands if thcy were still in ocqrpsfion upon whir:h tho defondsnt vrill bc freo lo allocalo those

landr. He added that if tho plainlifh wiahed to apply for ruch allocalion,lhey willbe consldered arnong olher applicants.

Mr. Nyasimi for lhe plainlifrs and Mr. Kisera for lhe dcfendant flcd wdfi€n submisdong which I have hkon inlo

consideration and I nead not 3ummariz6 lha conlonts or lho rame.

Tho concopl of cornpulrory acquisition of privale land is an arcoption to lhc conltilutional prolodion of privato

property undGr ..ctlon 75 of tre Conrtltutbn ot X.ny.. Soctlon Z5 (l! thooo, provid€3 a! hcrcurdor:

'No prop.rty o, rny dorcrlpflon rhrll bo

compuborlly trlon pororlon of, rnd

no lntrnrt ln or dght oy., prop..ty ot

tny dorcrlptlon rhell br compulrodly

tcqulrrd, ucopt *rhor thr toltmlng

condlUonr rro rrthlhd -

(t) tho trklng of porcrlon or

rcqulrhlon lt n.carary ln th.

lnt r.rtr ol dofincr, publlc rrfrty,

publlc ordor. publlc morellty, publtc



hcrlth, town !nd country plrnnlng

or th. d.v.lopm.nt or utllltsllon of

prop.rty ro r! to promol. lh.

publlc b.n llt; rnd

(b) tho noco$lty thorrol lr ruch et to

rllord metonrbl. lurtlllcltlon for

lho crurlng ol herdthlp thrt may

rtro to any p.non havlng rn

lnt..rit or rlght ovor tho prop.rty;

rnd

(c) provlrlon lr medc by I law

.ppllc.bl. to thrt t klng ot

po3..talon or rcqulrldon for tha

prompt prym.nt o, tull

companaltlon.'

The L^rnd Acqulrltlon Act Cep 295 sets out th€ law undcr wtrich the Govemment may compulsorily ecquire lsnd for
the puuic benetit' Undor ..ctlon 3 of lhe Act, whenevor th€ Minisler concemed is satisfied that a given parcel of land
ought lo be compulsorily acquired fot a relevant public benelil, h€ ceuses a notice thereof to bc published in the Kenya
Gazetlo. A copy of ho notico i3 deliverod to avory p€rsm who appoar to be intorested in the land.

Under Gtlon 6 (l) of the Act, th€ Minislor ha3 to b€ selbfied that th€ purpose of acquiring the tand complies with
the pror'i3imt of r.ctlon 75 (i) (.) of th€ Conrtltutton and also that lho necsssity thereof is such as to afiord
reasonaUa irstification ,or lhs cauring of any hard3hip that may .csull lo any po6on interesled in lho land.

Thoee requiremenl3 aro sbsolulely noca3ssry. Such acquilition musl bo done in slrici confomity with the constilutional
proviclonr atorossid and ln absolute good faith. \rvhero th6 minislor i! co aalisfi€d h€ diroct3 lhe Commissioner of
Lands to scquiro the land cornpulsorily. On receMng e dirociion from lhe Minister, tho Commi$ioner of Lands causes

a notica to be publi3hed ln lho Konya Gazstlo and I copy lheroof ls rerved upon every person who appears to be

\



interested in the land. The Cornmissioner is under an obligalion lo pay ldl cornpcnsetion to ,ll parlons wfioca ,ald is
so acquired

It i3 nol in dispule thel the Commiscionor of Lands publirhed Gazetlc Nolbat Not. 3137 q 21, Octl,ffibct. 1916 and

2996 on 8" odob€r, 1976.

The plaintiffs teslifiod thal the suil lands wtra nol acquired in their en[rety, mry porrions thGrco, th€l wcrt
utilized. Iheir contention was that lho tnulilized portions of the suit lands olghl lo haw rar.rlcd back lo them. The

defendant's contention on the othe, hard was lhal th6 phintifis, having b€€n fully comporuatcd, hei, ialer4ls on the

suil lands were exlinguished and lhe remainder of th€ suit hnds thal were nol laken by SOI{Y becanc Govenmenl

property and the debndant was holding tie same h fud tbt thc Govemmenl. Thc dcferdanl ciled the provi:bns

of rocdon 119 of th6 Conatltutlon.

I do nol think that seclion of the Conslitulion b spdicable in lhis case bcceuso lhe 3uil land3 did nol brm pa.l o, Trusl

Land as defined under roctlon l 14 of th6 Comtltudolr Thc suit lands had b€cn denarcalcd and registercd under

th€ rel€vanl prwisions of the R.gl3t.r.d Land Acl h names of hdivir,Uab. Srctlon f f 5 (tl p,orrires $al alt Trl,3t

Land shall vcst in he County Cdrncil wihh whos. arca of irrisdiclion il is ritlratcd. Undcr rocdon tlt of

lhe Conttltullon, whero the Prlsidcnt b salisllcd that thc l,so.nd ocqrpetitm of lhe eca dTrust land is mquired lbr

any lxrrpos! a3 specified in aubseaim (2) lhareof, he may, alter consrllation with the Comty Canrrcl con@ntcd. dve
notbe to thc County Council that lh€ l{rd b ,oqdted to bc sct 8pa.t tor urc and ocdpetirm hr ttrosc pj'posc||3 and thc

land is theroallar sot spad accotdircly. S.cdon l19 ol the Conslifutirn applies ntrere lhe lard so sel apail is no longer

required for purposes il was sel asirs br by thc crovcrrrnent. vvhora thal is the case lho r€clion rrquires thal th6

Presider ahall in writing notify tho cou.tty cotmcil and thereLpon tho sclting apa,t shall ccasr lo have efGd.

I have tEhlifiled the podsions of roctton lil, lld 118 an<t lle o, Ulo Conrtttultoo b show $ar thc dof.ndanrs
conlentim that it ir holdiry porlims o{ thc adt !an& in [rsl h $o Govonment of KcnrR }ras m lcgal basis. Eycn il
lho suil lands wero otloo parl of Trusl Land, rpon tha derrta.catbo and rcgbra$on of lhc same h tho na.n6 o, th€
plaintifis. the land ccased to !e under Ure jurisdirlim of th€ local Counry Courcil and bccama privala proporty. At thc

timo wficn the Govenunenl compulso.ily acSiEd lho ruil lands lhcy *rra rogistslrd h lhc nancs o, tho plaanti{t3

andor thsir family members.

Going bad( lo thc provirions of the Lrnd Acquhldon Act, r.cdon 17 thGr.of stat6 as fo[ovys:

'VYh.rr prrl only ol tho hnd comprl$d tn

docum.nta ol tltlo htt bocn ecqutnd,

tho Conmlrlonrr rhdl. u roon rr

pnctlcrblo, ceurr I llnrl rurvry to bo

mrdo ol rll tho hrd rcqulrod."



Fnom the pl8intiffs' evid6nce. the Chief Land Registrar wrote lo the Districl Land Registrar, Homa Bay, on

29' February, 1996 and drew his attention lo lhe provisions of 3ectlon 17 as quoted herein above. The plaintiffs

testified that they remained in ocorpation of the porlions of ttreir respeciive lands thal were nol pul under sugarcane
growing by SONY. Malority of them daimed that they were later evicied by the defendant. They claimed that lhe
defendant was sllocating portions thereot lo lhird parties. Section lg (.1) of the Land Acqulrltlon Act provides lhat
afler taking possession of land that has compulsorily been acquired tho land vests ln the Govemment absolulely free
from encumbrances. 8ul here is a situation where the Govemment or SONY did not take possession of lhe entire
parcels of land wtriclr it had compulsorily acquired but only took possession ol parls thereof. The plaintiffs remained in
ocqrpation of lhe remainder. Between the plaintifts and lhe defendanl, who has a befter claim over the .emainder of
the suit lands if lhe Govemment, the legal own6r, is nol inleresled in the same? ls il equitable for the defendant to
evil the plaintift out of tho land 8nd caus€ the sam€ to b€ subdivided and atlocated lo other peopl6? I do not think
so. Equity require3 that the unulilEed portions be surrcndered back lo the persons from whom the land was
compulsorily acquircd, even if lhey have to pay back a foportionale amount ol the compensation sum lhat had b€en
paid lo them. lt musl bo bome in mind thal lhese were private properties that were compu,sorily acquired by the
Govemment for a particular purposs. The plahtifis did not voluntariv chooso to sell their ancestral lands to the
Govemment. one of the plaintiffs lestilted that his late falher was buried on the remainder of the land which he was
3till occupying' ll i3 unconstitutional for the Goremment to compulsorily acquire a cilizen's ancenslral land, having paid
minimal cornpensalion, dilize only a portion of lhe land and then allocate lhe unutilized portion to other people. That
is what th€ defendant is purpoding to do, saying thal it is holding the land in trusl for tho Govemmenl. ln TOHAMED -
VS' COtttlSSlOt{ER OF LANDS A.a OTHERS, XtR (E&L) 217, Waki, J. (as he then was), was not p€rsuaded that
upon cofi|pulsory acquisition of land and the consequent vesting of that land in the Govemmenl, th6 land falls lo be

used by the Govemmenl in any manner il desires olher than the purpose for whl*t il was so acquired. He delivered

himself thus:

"Thcrr lr plalnly no tuch ctrle bltnche

lnlrndcd ln the provlrlonr o, tho hw clted

above. Thc land murt bc urcd, .ub3oqu.nt to

thr rcqulrlUon, for a tawful pumolo, and ar I

r.. lt" th. only lrwlul purpore Ir thc on. for

whlch lt war lntrndod,,'

'n [19231 AC 338, lt was hsld that

',A body ruch .r th. munlclpll councll of

Sydncy, luthodr.d to tako l.nd

compul.orlty for rplclfled pur?otcs wlil not

be pcrmlttod to rxtrclr ltt powcr for

I
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dllfor.nt purpo3o., and lf lt .ttompb to do

30, th. court! wlll lntcrter.."

ln my visw, il is unacceplable that the plaintifis aro brcod to sell their lands by the Govemment so a3 to establish
SONY and later on the defendant forces lhem out of the unutilized portions so as to allocate ths land lo other pcople. I

am not @nvinced that suctt allocation is done free of drarge as Dw'l wanted lho courl lo believe. I do not knor the
basis upon which lhe defendant assumed any rights over the unutilized portions of the suit lands. ll did not obtain any
grant to itselt trom the Commissloner of Lands.

I will now proceed to determin8 the issues that were raised by the plaintift as herounder

l. Whcthcr thc Gov.mm.nt of Kcnya compulrorlly acqulred thr rult landr.

Y€3, that was the putpose as dearly indicated h the Gazetla Notices abmsaid and admittod by lhs dGfundant.

3 E a .Wh.th.r th. Goy.mm.nt upon acqulsluon

of th. lult !and! utllkrd ell or pert ot tho

elororald ltndr.

soNY did not utilize the suit lands in their entirety. sorne part3 were found to be unfit for sugarcane growing or were
not put under 3uga.cano. The praintifis' conrention to that ctracr was not dlalsngod.

5' Whcthcr thc unutlllzcd portlon ol the rult l.nd! rhould rcvrrt brck to tho orlglnrt owntn and/or lholr hdn
and/or whelhcr lhr orlglnal owncrr havc rlghtr ovrr rnd aboyc all oth.B arcapt tho Govrmmrnt of Krnya.

ln my vieu, tho unutilized portbns ot lho suit lands 3horrld rovert bsck lo o.igin8l ownea. Other thsn lho Govorffnonl
of Kcnya, no oher person has any betler righl over lho unutilized portions than the original owncrr whom, I would slate,

hav6

equitable inlerest ov6, lhe same

The answer is detinitely in the affirmative. I have alr€ady rafered to the two Gazette Notices.

2' whothcr thg rald tcqullltlon wa! for the rolc purpor of cat bllthlng thc nuct..r crtrtr ior SoNy.
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The answer to this question is in the negative. The defendanl sought to rely on the provisions of roctlon 119 of
the conlUtutlon to show that it is holding the lard in trusl br the Goremment bul thal was nol proved. I have already
determined that the abovo ciled seclion of the Constitution cannol assisl the defendant since this was not Trusl Land.

7. Whrthcr thc defendant acqulrcd any proprl.tary rlghtr from tho Govcmment of K.ny. ln rc.pccl of tho
unutlllu.d portlons.

It was not demonslrated by thc dofendanl fial il acquired any gopdelary (1hts hom lhe Gowmmenl of Xenya. There
wa3 no grsnt or any lom of authorizalion frmt tre Conmis*mer o, Lands autho.izing lhe deterdant to move inlo lhe
unutilized portbn3 of he suit lands.

I & 9. Whothcr thr d.frndrnl through h.r

olllcorr ls gullty ot tnudul.nt .nd

unlawful d.ellngt wllh thc unufllzrd

portlona.

Having said thal the original ovners orth€ suil land3 havc eqtileuc r(rhB ov6r the unurilzod portbn3 ot thc tuil land3,
and having stated that th€ defendanl di, not acquir€ any propdetary righls over the same. I believe lhe detendanl adad
fraudulently in evicling the original ownerc ftdn tre unutilized podbnt of lho land whhh they were stil in ocorpaud|
of. The defendant had no right whatsoever to suUivire tho said lands and purport to allocats lhem to lhird psrli6s. ln
tho cirqJmstances lhe defondanl'B dealing3 are null and yo&, and a,o orderod cancellod.

10. Whcthcr thr dcfondant har eny rlght lo

.vlct, d.moll3h or lnttrfrn wlth thc

plalntlffr' proportlc! lnd th.lr qul.t

po:letrlon of the rult hndr.

6. lYhrthrr tho d.flndlnt har rny proprlotrry dghtr ovrr rnd rbovo thc plalntllfr ln respecl of lhc unutlll:cd
portloni of lhc rult landr.

ln viow of wfial has been slaled aboro, lho derendanl ha3 no rhht to evir the original orvn€r3 liom th. unutitizrd
ponions of the euit lands or interfero with thair posrcssion h any manncr.

11. Whrthrr tho d.f.ndant hr. rny rlght

o, lnt.I..t oyar lhc rult tendr cepablo ot



brlng tr.nsfenod to a thlrd party.

The simple answer is no, a person cannot transfer lhal whidr he has no legal righl over or aulhorizalion to uansfer. lf
lhe defendant was to be alloured to do so, it would be enrir:hing ilsel, and benefiting third parties al the erpense of lhe
original land owners.

12. Whcther the plalntlffr as the bcncllchl

ownorr olthe unutllhcd portlon! o, th.

rult landr am ontltl.d to have th. aam.

lntercatr roglttorod.

Having e3tablished thal the unutilized po.tions of he suil lands were lbund to be unluitable for 3qarcane farming and
wet€ nol therefore occupied by SONY, and consuering lhat rocdon 75 of the Conrfltutlon requires that once land
has been compulsorily acquired oughl to be used for tho de3ignated purpose only, the original orvnors ol lho ruit lands
ought lo b€ regislered as tho lawful o,vners of the unulilized parccls ol thc suit land3. Thosc parcels thal wero not
ulilized by SONY should be re-surveyed and titlo deeds thercof lssued fo the .ightirt p€rsms by the area Land

Since lhe plaintiffs and/or the odginal owners of the suit lands are lh. bGncfcial owneB of thoss lands and lho

defendanl h83 no righE orer lhe same, an inirnction oughl lo, and is hcreby issued, resheining tho d€fondanl. h€r

sgents and/or servanls from eviciing, dispo$essing or inle,rcring with th6 plaintifls' occupation, usc and enpymant o,

tho unutilized porlions of the suit lands.

1a. Whother tho delendant rhould

comp.nt t th. phlnUffr for any lorrr

Registrar.

13 & 15. Whether an ln unctlon

rhould l$ue agelnrt lhe drfondant

to r.rtraln her ftom cvlctlng,

dlrpouulng or ln any way

lntcr'.rlng wlth thr phlnUffr'

occupa0on ot th. unuflllz.d

portlon. of thc rult lendr.



I

t

lncurrcd through her actr ol dcstruc{lon

ot thclr propertler.

I believo the original owners of the suit lands ortheir legal representalives are entitled lo compensation by the defendant
for the losses incurred through the defendanl's acts of destruclion of their properti€s. The plaintiffs may have lo fle
appropriate cases and p.ove lheir losses before any compensalion is paid to th€m.

16. Costr ot thl! !ult.

The defendant shall bear the costs of thls suil.

OATEO, SIGNEO ANo oELIvEREo AT KISII THIS 13'* DAY oF NoVEMBER,2oog.

D. MUSINGA

JUOGE.
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REPUBLIC OF KENYA

THE MATTER OF LAND REGISTRATION ACT NO 3 OF 2012

IN THE MATTER OF LAND ACT No. 6OF 2OL2

THE REGISTRATION OF TITLES ACT

cAP.281 (REPEALED)

ctnnrrcatr or postaL srancx ts" t{oveMgen. zoz3

L. R. NO. 5046/IO .KILIFI

cR. 71563

22.30 HA.

PLOT NUMBER;

TITLE NUMBER:

AREA:

t
TENURE

REGISTERED OWNER:

ENCUMBRANCE:

LEASEHOLD
TERM: 999 YEARS

FROM: rlslr929
RENT: KSHS, 4r,3251= P. A. (REV)

THE COAST DEVELOPMEilT COMPANY LIMfTED

NIL
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REPUsIIC OF KENYA

THE MATTER OF I.A'{D REGTSTRATION ACT 
'{O 

3 OF 2OT2

Til THE MATTER oF IAND AcT No. 6 oF 2or2

THE REGISTRATION OF TITLES ACT

cAP,281 (REPEATED)

CESUHCAIE or posrAL sEA iilqlrj_UgE8Jj2]

PLOT NUMBER:

TITLE NUMBER:

AREA:

TENURE:

REGISTERED OWNER:

ENCU}IBRANCC:

t. R. NO. 5046/r1 -KILTFI

cR, /r564

1.520 HA.

FREEHOLD

THE COAST DEVELoPMETT CoMPANY LI]IIITED

TITLE CLOSED ON SUBDIVISIONS,

'4n7
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REPUBTIC OF KENYA

THE MATTER OF IAND REGISTRATION ACT NO 3 OF 2OI2
IN THE IyIATTER OF LAND ACT,{o. 6 OF 2012t

THE REGISTRATION OF TITLES ACT

cAP.281 (REPEATEp)

PLOT NUMBER:

TTTLE NUMBER:

AREA:

TENURE:

L. R. NO. 5046/14 - KILIFI

cR. 73536

0.028r HA.

TEASEHOLD
TERM: 99 YEARS

FROM: 118/2018
RENT;KSHS.620 = P. A. (REV)

r

REGISTERED OWNER:

ENCUMBRANCE:

THE COAST OEVELOPMENT COMPANY LIMITED

CAUTION DATED 9I" I4AY, 2023 BY VICTORIA
NAISHORUA KEEN CLAIMING BENEFICIARY INTEREST.
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REPUBLIC OF KETIYA

rHE MATTER OF TAND REGISTRAUON ACT NO 3 OF 2012
IN THE MATTER oF LAND ACT No. 6 OF 2012.

THE REGISTRATION OF TITLES ACT

cAP,281 (REPEALEp)

YH

PLOT NUMEER:

rITTE NUMBER:

AREA:

TENURE:

REGISTERED OWNER:

ENCUMBRANCE:

L. R. NO. 5046/t5 - KILIFT

cR. 73537

0.0293 HA

LEASEHOLD
TERM: 99 YEARS
FROM: 1/8i2018
RENT:KSHS, 630/= p.A. (REV)

THE COAST DEVELOPMENT COMPANY TIMITEO
CAUTION DATED 9TH I\rvrrsnonuii'i.il.,i,r,ilAtdr^,1rr1&^RY,^f 

E##i
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REPUELIC OF KENYA

THE IT|ATTER oF IAND REGrsrRArroN Acr No 3 oF zot2
IN THE MATTER OF LAND ACT No. 6 OF 2012,

THE REGISTRATION OF TITTES ACT

cAP.281 (REPEATED)

fH

PTOT NUMBER:

rTTIE NUMBER:

AREA:

TENURE:

REGISTERED OWNER:

ENCUMBRANCE:

L. R. NO. 5046/15 - KTLIFT

cR. 73538

0.0386 HA.

TEASEHOLD
TERM: 99 YEARS
FROM: l/4,/2018
RENT: KSHS. 830,r= p. A, (REV)

THE coAsT DEVEToPMENT Co]T{PAT{Y u}.IITED

f;1ffi8lr^'lJr'ff .,I;, il3'dr^i.'ri:,^Rl, 
^H:lpH
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THE MATTER OF LAND REGISTRATION ACT NO 3 OF 2012
IN THE UATTER OF LAND ACT t{o, 6 OF 2012,,

THE REGISTRATION OF TITTES ACT

cAP.281 (REPEATEp)

L. R. NO. 5046II?- KILIFI

cR. 73539

0.0405 HA.

TEASEHOLD
TERM: 99 YEARS
FROM: 1/8/2018

I

I

OWNER:

RENT:KSHS. 970/= p. A. (REv)

THE COAST DEVELoPMEI$T CoMPANY uI,IITED

CAUTION OATED 9Th MAY. 2023 8Y VICTORIA
NAISHORUA KEEN CLAIMING EENEFICIARY TTVTEN.ST .

PLOT NUMEER:

TITLE NUMBER:

AR,EA:

TENURE:

?



REPUBLIC OF KENYA

THE MATTER OF LAND REGISTRATION ACT T{O 3 OF 2012
IN THE MATTER OF LAND ACT No. 6 OF 2012c

THE REGISTRATION OF TITLES ACT

cAP.281 (REPEALED)

TH

PLOT NUMBER:

TITLE NUMBER:

AREA:

TENURE:

REGISTERED 
OWNER:

ENCUMBRANCE:

L. R. NO. s046/18 - KIUFI

cR. 73540

0.0425 HA.

LEASEHOLD
TER],|: 99 yiao"

ItiT, ilflliiil,= p A (REv)
THE COAST DEVELOPT{

mYssx,^'il,,i .*;, ils,#,t.,,a^nv dgs^
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REPUBLIC OF KETTIYA

THE MAITER OF TAND REGISTRATTOT{ ACT NO 3 OF 2OI2
tN THE MAITER OF LANO ACT t{o. 6 OF 2ot2

THE REGISTRATION OF TITIES ACT

cAP.28r (REPCAtEo)

PLOT NUMBER:

TITLE NUMBER:

AREA:

TENURE:

REGISTERED OWNER:

ENCUMBRANCE:

L. R. NO. 5046119 _KILIFT

cR.73541

0.0444 HA.

TEASEHOLD
TERlrl: 99 yEARS

FROITI; 1/8l2OtB
RENT: KSHS. 960/= p. A. (REV)

fiE COAST DEVELOPMENT COMPANY TIMITED

CAUTION DATED 9TH MAY, 2023 BY WCTORIA
NAISHORUA KEEN CLA I M I NG 8EN EFICIARV TT..TiiNiST.

REGISTRAR OF TITTES
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REPUBLTC OF KENYA

THE MATTER OF LAND REGISTRATIOT{ ACT NO 3 OF 2OI2

IN THE MATTER OF LAND ACT No. 6 OF 2OL2 '

THE REGISTRATION OF TITLES ACT

cAP.281 (REPEAtED)

CERTIFICATE OF POSTAL SEARCH 15IH NOVEMEER, 2023

PLOT NUMBER: i. R. NO 5046i20 -ri,_iFl

TfTLE NUMBER: CR. 73542

AREA: 0.0461 HA.

TENURE LEASEHOTD
TERM: 99 YEARS

FROM: 1/8i2018
RENT: KSHS. 1,000i= P. A. (REV)

REGISTERED OWNER:

ENCUMBRANCE:

THE COAST DEVELOPMENT COMPANY LIMTTED

401

CAUTION DATED 9TH MAY, 2023 BY VICTORIA

NAISHORUA KEEN CLAIMING BENEFICIARY INTEREST.

I
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REPUBTIC OF KENYA

THE MATTER OF tAND REGIS'TRATION ACT NO 3 OF 2OI2

IN THE MATTER OF LAND ACT NO. 6 OF 2OI2

TTIE REGISTRATTON OF TITLES ACT

cAP.2B1 (REPEALEpJ

CERTIFICA'I'E OF POSTAT SEARCH AS ON lSTI' NOYEMBER.2O23

PLOT NITMBER : S04rt/21. - l(lllrl

'l'lTr.F. Nl|\tullR r.lr 7 t5.1 r

ARII,\ r)r){ti;l ll,'\

1'ENTJRU r.r;AsEil0Lt)
'l'ERlvt: 99 YtiARS

FROM:1.8.2018
RENT: kshs'1',oaol= P'A' (REY)

IIEGISTERED OWNER 'THE COAST DEVELOPIIENT COMPANY I'IMITED

ENCUMBRANCE CAU'TION DATt]I) 9T!' MAY

VICTORIA NAIS}IORIIA KE
,2023 BY

EN CLAIMINC

BF.NlTlcl,\
,7

tIY IN

I
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REPUBTIC OT KENYA

TIIE MAT'I'ER OF LAND REG'STRAT'ON ACT NO :' OF 2O1Z

IN TIIE MATTER OF IAND ACT NO. 6 OF 2OIZ

TTIE REGISTRATION OF T'TISS ACT

CAP,ZBI (REPEALEDI

CERTIFICATE OF POSTAL SEARCH AS ON 15IT ilOVEMBER. 2023

PIOT NUMBER : 5046/22 - Ktt.l|l

TITLE NUMBER ; Ctt.73544

AREA : 0.0501 ttA.

TENURE LEASEHOLI)
TERM:99 YEARS
FROM:1.8.2018
REN'l': KSHS.1,080/= f.a. 1*aU,

REGISTERED OTVNER THE COAST DEVELOPMENT COMPANY LIMITED

ENCUIIIBRANCE CAUTION DATED 9TX MAY, 202.3 BY
VICTORIA NAISHORUA KEEN CUIIMING
BENEFICIARY INTEREST.
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0

I
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REPUBLIC 0T KUNYA

THE MAT'I'OR OT LAND IIEGISTRATION AC'T NO :I OF.TOI'I

tN THE MA'rTER 0F IAND AC'l'N0, 6 (ot: 2012

THE HTI;IS'TRATION OF'TI'TLES AC'T

cAP.2Bl (RUPEATID)

CERTIFICATE OF POSTAL SEARC}I AS ON 15T'' NOVEMBER. 2023

PIOT NUMBER : 50,t6/Z,t - KILtfl

TITLE NUMBER : (.R 7'1546

AREA : o.o,t4(, ili\.

TENURE

RECISTERED OWNER THE COAST DEVELOPMENT COMPANY tIfvtITEI)

ENCUMBRANCE CAUI'ION DATED 9TH MAY, 2023 BY
vrc't0RrA N4lS
BENEFICIATurI

REGISTRAR OF TTTLES

HORUA KEEN CLAIMING
NTIRESl'

I

LEASEHOLD
TERM: 99 YEARS
FROM: 1.8.2018
RENT: KSHS.960/= P.A. IREV)

I
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AREA

TENURE

REGISTERED OWNER

F;NCUMBRANCE

(:li. 7.i5,1 7

().().15() llr\

t,EASEt-tOt.D
'IERM:99 YEARS
FROM:1.8.2018
RENT: KSHS.970/= 1t.7 tREv)

THE COAST DEVELOPMENT COMPANY LIMITED

cAU't"loN DrVt-FD 9r'il iUA\., 202.i tJy
VICTORIA NAISIIOITUA KEEN CI,AIMING
BEN ETICIARY INTERES'I.

/-r,

REGlSTRAR OF TITLES
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LEASEHOLD
TERM:99 YEARS

FROM: 1.8.2018
RENT: KSHS.3'330/= P'A' (REV)
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THE MATTER OF LAND REGISTRATION ACT NO 3 OF 2012

IN THE MATTER oF LAND ACT No. 6 oF 2012.

THE REGISTRATION OF TITIES ACT

cAP.281 (REPEALEp)

CERTIFICATE OF POSTAL SEARCH 15IH NOVEMBER, 2023

PIOT NUMBER:

TITLE NUMBER:

AREA:

TENURE:

REGISTERED OWNER:

ENCUMBRANCE

L. R. NO. 5046128 - KIUFI

cR. 73550

0.0969 HA.

LEASEHOLD
TERM: 99 YEARS
FROM: 1/8/2018
RENT: KSHS, 2,0901= P. A. (REV)

THE COAST DEVELOPMENT COMPANY LIMITED

NIL

REPUBLIC OF KENYA
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Rl;PUlil.l(: or l(,iNYA

TllE MATT!;R O[ l,ANl' lll;(;ls',l'R^',t lON AC'r N(r:l (rr: 201t

lN Tllli MAl'l'liR or l,ANl) nc'I N0. 6 oF Zltl2

1'lI t; REGlSTllA-l'loN ol;'l'l'l'1,[s nc'r

c^ll2gl-tBrPrAu!.1

CERTIFICATE OF POS AL SI'ARCII AS ON I5TLN.OYEUE.tr&1LI,:IJ

PLOT NUMBER 50.1/'/2') ' (ll.lFl

TITTE NUiUI]ER i I.. r r", i

AREA iirr, - ll.\

TENURE I,L,ASIIH() I,D

TERM: qq YFIAItS

IR0M: Ltl.20llJ
R!.N l: KSllS l'460i = P A [REV'l

REGISTERED OWNER THE COAST DEVELOPMENT COMPANY LIMITEI)

ENCUMBRANCE CAUTION DA'I'F;D gIII MAY,2023 BY

VICTORIA NAISHORI.,,A Kt':EN CLAIMING
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REPUBLIC OF KENYA

THE MATTER OF LAND REGTSTRATION ACT NO :I OF 2OI2

IN THE MATTER OF IAND ACT NO, 6OF 2072

THE REGISTRATION OF TITLES AC'T

cAP.ZBr (RFPEALEp)

CERTIFICATE OF POSTAL SEARCH AS ON 15I'I NOVEMBER.2023

PLOT NUMBER : So4(r/32 - KlLlFt

TITLE NUMBER : CR. 73554

AREA : 0.042'2 ttA.

TENI.IRE l.L-rtSH{Ot.l)
'fERM: 99 YEAITS

FROM: 1.8.2018
RENT: KSllS.9L0/= f.4. JP,',

REGIS'IERED OWNEIT ,THE 
COAST DEVELOPMENT COMPANY LIMI'TED

ENCT'MBRANCE CAUTION DATED 9TII MAY. 2023 IIY
VI(:'roRlA NAISI I0llUr\ KEIEN CLAI
I.iliN Ii t:tC tA RY I N',tti tt F:S1

3I
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REPUBLIC OF KENYA

TTIE MATTER OF I,AND REGIS'TRATION ACT NO 3 OF'2OI'Z

IN TTIE MATTER OT LAND ACT NO. 6 OF '2012

TllE RIGtSTRA'rlON OF Tl'rtF:s Ac'r

cAP.2B1 [REPEALED]

CERTIFICATE OF POSTAT SEARCH AS ON 151'' NOVEMBER.2023

P[.OT NUMBER : \tt46i..J+ - KlLll;l

.TITI,F] 
NTINIBER ( t{ ;'il;:,h

AREA 0.059.1 llA

TENTIRE

RECISTERED OWNER

ENCTIMBRANCE

LEASEHOLD
TERM;99 YEARS

FROM: 1.8.2018
RENT: kshs.1,280/= P.4 (REV]

T}IE COAST DEVELOPMENT COMPANY LIMITET)

CAUTION DATT'D 9I'I MAY, 2023 BY

CToRh\ NAlSH0Rl.,A KEEN Cl.Al lN(;
BIN UFIC lN r[RES t.

REGISTRAR OF TlTLES

LI



REruBUC OT KENYA

THE UATTER OF IAND REGISTRATION ACT NO 3 OF 2012

IN THE MATTER OF LANO ACT No. 6OF 201-2'..

THE R.EGISTRATION OF TITLES ACT

cAP.281 ( REPEALEO

CERTIFICATE OF POSTAL SEARCH 1sIH NOVEMBER. 2023

PLOT NUMBER:

TITLE NUMBER:

AREA:

TENURE:

REGISTERED OWNER:

ENCUMBRANCE:

L. R. NO. s046/3s - KILIFI

cR. 73557

0.0450 HA.

LEASEHOLD
TERM: 99 YEARS
FROM: 1/8/20i8
RENT: KSHS,920,= p. A. (REV) W.E.F 1/412019

COAST DEVELOPMENT COMPANY LIMITED

CAUTION DATED 9TH
nnrsnonuak'i.[.*,r,il4td.tl1t;il^Rl,rY+ilp$:



REPUBLIC o F KENYA

THE MATTER OF LAND REGISTRATION ACT NO 3 O7 2OL2

IN THE MATTER OF LAND ACT No. 6 OF 2012

THE REGISTRATION OF TITLES ACT

CAP. 281(REPE LED

CERTIFICATE OF POSTAL SEARCH 1sTH NOVEMBER, 2023

L. R. NO. 5046/36. KILIFIPLOT NUMBER

TITLE NUMBER:

AREA:

TENURE

REGISTERED OWNER:

ENCUMBRANCE:

cR. 73558

LEASEHOLD
TERM: 99 YEARS

FROM: 1i8l2018
RENTTKSHS.92Ol= P. A. (REV)

THE COAST DEVELOPMENT COMPANY LIMTTED

CAUTION DATED 9IH MAY, 2023 BY VICTORTA

NAISHORUA KEEN CI-ATMING BENEFICIARY INTEREST.

2.,2

0.0450 HA.
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REPUBLIC OF KENYA

THE MATTER OF TAND REGISTRATION 
ACT NO 3 OF 2012IN THE i4ATTER OF LAND ACT No. 6 OF 2012e

THE REGISTRATION 
OF TITLES ACT

AP .2 8 1 RE P EL

T
IH

PLOT NUMBER:

TITLE NUMBER:

AREA:

TENURE:

REGISTERED OWNER:

ENCUMBRANCE:

L. R. NO. 5046/IT.KILIFI

cR. 73559

0.0437 HA.

TEASEHOLD
TERM: 99 YEARS
FROM: l/8/201g
RENT: KSHS g40,= p A, iREVi

THE COAST DEVELOPMENT COMPANY LIMITED
CAUTION DATED 9]I,xersionuileui.,1,r,il3tdr^irrril,^Rl,#fl 
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ll{ Tllf, UATTER OF l.ll{D ACT NO. (, (tJ 2Ol2

THE REGISTRATIO OF TITLES ACT

cAP.28l (nEr&t|.f,D)

CERTIFTCATE OT

PLOT NITHBER t!t,o.r No 7 (;R(lttt, v. K .tF.l
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REGISTERED OWNEN

ENCT'ITIBRAT{CES
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FREEltol_t)

WANF OF KHADI'A BINTI SULEIMAN EL.EUSAIDY

cAvEA'r DA'IED 2lsr ApRil., 1965 Uy
AC. RECISTITAR OF TITI,I.:S MOM BASA
CLAIMING OWNERSHIP ttY COMPULSORY
ACQUISIT|oN By vtR.IUE Olj (;AZETTE NOTtCT:
NO.l298 0F 1865 - 7.20 ACRI]S.
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Honourable Chairperson and Committee Members, Pursuant to a letter Ref.

KNA/DLPS/PPETC/CORIW 029fi97 dated 18th September, 2023, where the National

Land Comrnission (NLC) was requested to report on the following: -

1. Public petition No.04 of 2}23regarding delayed adjudication and settlement of
Squatters after the explry of lease of Macalder Mines Ltd Land;

2. Public petition No. 10 of 2023 regarding resettlement of residents of Muthanga

Farm;

3. Public petition No. 15 of 2023 on Declaration of Mukutani Forest as a Public

Forest; and
4. Public petition No. 11 of.2023 regarding illegal acquisition of private land by the

defunct Awendo Town Council.

Honourable Chairperson, we wish to respond as follows: -

1. Petition on Delayed adjudication and settlement of Squafters after the expiry of

Iease of Macalder Mines Ltd Land;

Hon Chairpersory facts gathered during the visit indicate that Macalder Mines Ltd, a

Canadian company, started. mining in that area in L933. According to the locals, the

Canadian company mapped out specific areas for mining and displaced the locals

from those areas. However, the company allowed the locals to settle in adjacent areas

with conditions to obtain permits from Macalder Mines Ltd. Some of the conditions

in the permits included;

. The locals were not supposed to cultivate more than five (5) acres of land.

. The locals were not supposed to keep more than sixteen (16) heads of cattle.

According to the locals, when the lease expired around 1970, they moved in claiming

it as their ancestral land.

The Current Situation

The current status on the ground is as follows

The residents occupy the largest portion of the land where they have built

resid.ential houses and also cultivated crops for subsistence. Some dwelling

houses have been constructed with permanent materials but the majority are

with semi-permtrnent materials (mud wall and corrugated iron sheets). Some

individuals also keep cattle, sheep and goats.

There is Nyatike market which was planned and the resultant plots allocated

to individuals by the defunct County Council of Migori. The entire block

constituting the perimeter of the whole market is surveyed, but we could not

1l
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authenticate from the County Government whether the individual plots are

surveyed.
There is a catholic mission complex which comprises the church, convent and
offices. The mission complex is surveyed but we could not confirm whether
their interest is registered.
There are old mines on the parcel. Adjacent to these old mines are old
residential buildings which appear to have been the dwelling places of those

who were managing the mines. The mines are still in the state where they were
left by the Canadiaru, they have not been rehabilitated.
On this parcel is a central Government Housing Scheme under the Ministry of
[,and Housing & Urban Development.
There are also sub county Administration offices. Next to these offices are the

Residential quarters for the Sub County Administrators. There is also a police
station and police lines to the North.
There is an Airstrip to the North Eastern part of the parcel.
There is a primary school almost to the central part of the whole land.

Observations

i. Arising from the land records, it was noted that there is a reservation for
Macalder Township which was registered on 11e November, 1941 and

therefore adjudication as requested by the Honourable Member of Parliament
may not be the procedure for regularization of srttlement.

ii. The land records also reveal that the parcel is registered in favour of South
Nyanza County Council, whose successor in law is now the County
government of Migori.

iii. There is need to regularize ownership for local hhabitants/individuals settled
on the ground. There are also public institutions on the land which need to be

regularized by way of documentation of ownership.

Recommendation

A public participation forum be organized for all stakeholders on the subject

land and all the views be collected and collated.
Census/Enumeration of bonafide squatters/institutions/allotees by the

County government to determine genuine beneficiaries. This is done with the
help of government administrators and community leaders.

ii

The subject matter under petition will be effectively addressed in a participatory
manner in consultation with all stakeholders. The following processes in the

prioritized order can be implemented in regularizing ownership;



ul Proper plaruring is'done within the parcel. Topographical maps and Registry

map sheets should be used to prepare a development plan. The plan will show

plot location, approximate sizes and users of various plots.

Development plan is subjected to stakeholder's forum for adoption. The plan
together with the list of beneficiaries are then forwarded to the County
Assembly for approval.
Cadastral Survey is done to determine the sizes of resultant sub plots according

to the development plan.
hesentation of formal request from the County to the National land
Commission for Processing

Verification and validation of owners
Preparation of Letters of Allotment
Acceptance and Payment of levies as stipulated in the letters of allohnent.
Processing of titles/ Certificates of Leases .

lv

v

vi

vll
viii

ix
x

It must be emphasized that since the land is vested in the County Government of
Migori, it will be the initiator and key player in this process, with the support of the

Ministry of Lands and the Commission.

Hon Chairperson, the Commission remains committed to assist in processing of
ownership documents within our mandate.

2. Petition on Resettlement of Residents of Muthanga Farm;

Hon Chairperson, the dispute is between the current occupants who claim to have

been living on the farm and Muthanga Farm Company Limited shareholders who
purchased the land from government and subsequently issued with titles deeds.

The confrontation between squatters and Law enlorcers during efforts to execute court

orders necessitated an urgent solution to the problem.

The office of the President tfuough the Ministry of Interior and Coordination of the

National Government stepped in to look at the matter.

The Principal Secretary Internal Security constituted a Multi Agency Committee to

review the matter and submit a report for action. The Multi Agency team comprised

of the State Departrnent of Internal Security and National Administration, State

Department of lands and Physical Planning, County Government of Murang'a,

Political Representatives at the Constituency and Ward levels, Representatives of
Muthanga Farm Limited, Representatives from Royal Capital Holding Limited and

the National [,and Commission.



Hon ChairpersorL the National l,and Commission therefore being a party to the
ongoing efforts to resolve the matter as spearheaded by Ministry of Interior awaits
adoption and communication of final recommendations to inform implementation by
the Committee.

3. Petition on Declaration of Mukutani Forest as a Public Foresg

Hon Chairpersory the National l^and Commission states that while considering the
petition checked its records of any correspondence from the then Ministry in charge
of Forestry nor Kenya Forest Service as anticipated under Section 31(2) of Forest
Conservation and Management Act, 2016 leading to Legal Notice No. 265 of
27 /70/2017 regarding gazettement of Mukutani Forest. The Commission affirms that
its records do not have details of involvement in the gazettement of Mukutani Forest.

Hon Chairperson, the Commission opines that the matter is better handled by direct
involvement of the Ministry in charge of Forest and the respective County
Government involving all relevant stakeholders/residents.

4. Petition on illegal acquisition of private land by the defunct Awendo Town
Council;

Hon Chairpersory the National Land Commission states that while considering the
petition it was informed by the Court of Appeal ruling at Kisumu (Civil Appeal No
161 of 2010) in which Town Council of Awendo appealed against a judgement
delivered at Kisii High Court Civil Suit No 133 of 2006 (Detailed ludgement annexed).

The Decree by the High Court and confirmed by the Court f Appeal is to the effect
that the original owners of the suit land ought to be registered as the lawful owners
of the unutilized parcels of the suit land and that unutilized parcels be re-surveyed
and title deeds thereof issued to the rightful persons by the area Land Registrar.

Hon Chairperson in view of the above , the implementation of the decree is ideally
by the Director of Survey and the Chief Land Registrar who are officers of the
Ministry of Lands . However, since the County Government of Migori is the
Successor to Awendo Town council which was involved in the litigation, any
challenges in implementing the Decree should be addressed jointly by the County
and the Ministry.

Honourable Chairperson and Committee Membere, I submit.

GERSHOM OTACHI BWOMANWA
CHAIRMAN

4th October,2023
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IN THE COURT OF APPEAL

AT KISUMU

(CORAM: ONYANGO OTIENO. AZANGALALA & KANTAI JJ.A)

CIVIL APPEAL NO. 161 OF 2O1O

BETWEEN

TOWN COUNCIL OF AWENDO APPELLANT

AND

NELSON ODUOR ONYANGO, MIJUNGU MISWETA,

HEZRON OTIENO, ROSALINA NYAKURE,

JAIRO OWINO ODERA, TIMOTHEO RAYAMO OKWACH,

OBIERO OMEDO, ELIUD OGUTU SIRAMA,

JOSEPH OMONDI RONGO, JAMES OMOND!ANINDO,

JOSEPH ODIWUOR OGHOME,.... ......1ST - 13TH RESPONDENT

ATTORNEY GENERAL . .14TH RESPONDENT

(Appeal from the Judgment and/or decree of the High Court of Kenya at Kisil

(Musinga, J) dated 13th November, 2009

in

Krsil H|GH COURT C|VIL SUrr NO.133 OF 2006 (OS))

t*tttt**ttit*t**t**********t***************

JUDGMENT OF THE COURT

The genesis of the entire saga that has ended up in this appeal before us is pieces of land which
originally belonged to various respondents herein, on the basis of various claims and which, in order to
enable South Nyanza Sugar Company expand its nuclear scheme were acquired by the Government
under the Land Acquisition Act No. 47 of 1968 pursuant lo Gazette lYofice No. 2996. The same

http*Www.kenyalaw.org - Page 1/15
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Gazette Notice made specific the purpose for which the same pieces were acquired

"Gazette Notice No. 2996

The Land Acqulsition Act 1968 No.47 of 1968.

Notice of intention to acquire !and. ln pursuance of Section 6

(2) of the Land Acquisition Act, 1968, I hereby give notice

that the Government intends to acquire the following land for

the South Nyanza Sugar Scheme in South Nyanza District."

It stated:-

The same Gazette Notice set out the registered owners of each of the same pieces of land, the
area or sizes of the various parcels that were to be acquired. Almost all the people affected were local
people from the area and most of those people were living on their respective pieces of land. That
Gazette Notice was of 24th September, 1976. Later, vide another Gazette Notice dated 24th December,
1976, Gazette Notice No. 3737, most pieces were acquired. Most of those pieces of land were in
Kamasoga and Waware areas of North Sakwa. They were as follows:-

(a) Land parcel No. North Sakwa/Kamasoga/46 registered in the name of

the first respondent, Ne/son Oduor Onyango,

(b) Land Parcel No. South Sakwa/Waware/2)4 registered in the name of Mijungu Misweta, the
second respondent,

(c) Land parcel No. North Sakwa/Kamasoga/34 registered in the name of

the third respondent, Hezron Otieno,

(d) Land parcel No. North Sakwa/Kamasoga/l081 registered in the name of

the fourth respondent, Rosalina Nyakure,

(e) Land parcel No. North Sakwa/Kamasoga/1)93 registered in the name of Jairo Owino
Odera, the fifth respondent,

0 Land parcel No. North Sakwa/Kamasoga/1 111 registered in the name of Timotheo Rayamo
Okwach, the sixth respondent,

@) Land parcel No. North Sakwa/Kamasoga/l193 registered in the name of Obiero Omedo, the
seventh respondent,

(h) Land parcel No. North Sakwa/Kamasoga/1067 registered in the name of Eliud Ogutu
Sirama, the eighth respondent,

(l) Land parcel No. South SakwatWaware/207 registered in the name of Joseph Omondi
Rongo, the ninth respondent,

htlplttvww,kenyalaw.org - Page A1 5



(j) Land parcel No. North Sakwa/Kamasoga/45 registered in the name of James Omondi
Onindo, the tenth respondent,

(k) Land parcel No. Notlh Sakwa/Kamasoga/l11 registered in the name of Joseph Odiwuor
Ochome, the eleventh respondent,

(h) Land parcel No. South SakwatWaware/212 registered in the name of John Onyango Dawo,
the twelfth respondent,

After the Gazette Notices acquiring the above parcels had been issued and South Nyanza Sugar
Company had acquired and utilised whatever portion it wanted for the expansion of its scheme, parts of
the pieces above remained unutilised by the same company. The evidence in the record shows that
some of the respondents continued to live on some parts of the land parcels and were not disturbed by
South Nyanza Sugar Company in respect of the parts that the same company did not require for the
purposes of their expansion. However, the appellant in this appeal lhe Town Council of Awendo, which
is a local authority established under the retired Local Government Act, and which is the local authority
established near Sony Sugar Scheme area, was allegedly attempting to evict the respondents on the
basis that the land acquisition was for purposes of its expansion and on the basis that as the land had
been acquired under lhe Land Acquisition Act, none of it was any longer the property of the
respondents and thus it required the respondents to vacate their various remaining portions and it is in
evidence that it started allocating those parcels to third parties albeit temporarily. This did not go well
with the respondents who felt that as South Nyanza Sugar Company in favour of which the land was
acquired dld not use the parts they occupied, the appellant had no legal right to take over such parcels
and to evict them from the same pieces of land.

I referto your letter SN/LR/92/4 dated 29th June, 1994 on the above matter.

I have received complaints from people whose lands were compulsorily acquired in pad for nuclear
estate of South Nyanza Sugar Company Limited to the effect that they have not been issued with their
titles for the portions of those lands that remained for them after the acquisition. Some of those
remainder portions have been subdivided by the owners but the mutations have not been registered by
your office for reasons which are not clear. /f ls a/so alleged that some of the remainder poftions have
been allocated to third parties by the Commissioner of Land despite the fact that the owners are in
occupation.

Some of the parcels affected are numbers South SakwatWaware/171.l7l,153,154,592,594 and 652
and also the land of the late Andrea Anindo (parcel number North Sakwa/kamasoga/45.
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and (m) Land parcel No. South SakwatWaware/168 registered in the name of Charles Obunga
Okombo, the thirteenth respondent.

The respondents lodged their complaints with the Chief Land Registrar. The record shows that
the 8th respondent was one of the complainants to the Chief Land Registrar. ln response, the Chief
Land Registrarin a letterreference No. GEN/NIVOLV/107 dated 29th February, 1996, addressed to
the District Land Registrar Homa Bay stated as follows:-

'RE: COMPULSORYLAND AQUISITION FOR VARIOUS

PROJECTS IN SOUTH NYANZA,
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Please have this mafter sorted out once and for all in consultation with the District Surveyor Migori. tn
case you do not have all the Gazefte Notices concerned, you should arrange to obtain them from the
Chief Valuer, Nairobi.

Please give the exercise top prioity and advise us of the progress you make in the mafter

F.R.S. ONyAA/GO

Chief Land Registrar."

That letter was copied to the Permanent Secretary Ministry of Lands and The Commissioner of
Lands among others. The record before us does not show any reaction from the then District Land
Registrar Homa Bay. But from the affidavits in

the record sworn by each respondent, the appellant, The Town Council of Awendo, took over the control
of the pieces of land that were not utilised by the the South Nyanza Sugar Company Ltd and as the letter
says, it started allocating it to third parties and evicting the respondents on the pretext that as the parcels
had been acquired by the Government, the original owners no longer had any claim on any part of it
unused by the original intended beneflciaries and particularly because the original owners had allegedly
been compensated for the pieces of land. The respondents complained to the Ministry of Local
Government which in turn, apparently contacted the Town Clerk, Awendo Town Council on the matter.

As no satisfactory results were received by the respondents, they moved to the High Couri - Civil
Case No. 133 of 2005 (O.S). This was filed pursuanllo Order XXX'lll rule I ot lhe Civil Procedure
Rules and all other enabling provisions of law and Secfion 34 of the Civll Procedure Act. Even though
the entire Originating Summons is lengthy , yet because of its importance, we do reproduce it below. lt
reads:-

"LET AWENDO TOWN COUNCIL, within 15 days of the seruice of this Summons upon it enter an
appearance when the council which claims to have acquired title to the following parcels of land namely:-

(i) Land parcel No. North Sal<wa/Kamasoga/46.

ii) Land parcel No. North Sakwa/Kamasoga/2l4.

By compulsory land acquisition through the Government of Kenya for the determination of the following
questions:-
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iii. Land parcel No. North Sakwa/Kamasoga/34.
iv. Land parcel No. North Sakwa/kamasoga/l081 .

v. land parcel No. North Sakwa/Kamasoga/l093.
vi. Land parcel No. North Sakwa/Kamasoga/l111.
vii. Land parcel No. North Sakwa/Kamasoga/l 193.
viii. Land parcel No. North Sakwa/Kamasoga/1067.
ix. Land parcel No. South SakwatWaware/217.
x. Land parcel No. Norlh Sakwa/Kamasoga/45.
xi. Land parcel No. North Sakwa/Kamasoga/l 11.

xii. Land parcel No. North Sakwa/Waware/202.
xiii. Land parcel No. South SakwatVVaware/168.
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1. Whether the Government of Kenya compulsorily acquired the above parcels of land.

2. Whether the said acquisition (it any) by the Government of Kenya was for the sole purpose of
establishing the nuclear estate for South Nyanza Company Limited (Hereinafter referred to as
"Sony.")

3. Whether the Government upon acquisition (if any) utitised the whole or part of the said parcels of
land

4. Whether Sony utilised only paft of the said parcels of land leaving the balance which was unfit for
the purposes for which the land was compulsorily acquired by the Govemment of Kenya.

(5) Whether the unutilised potlion of the above parcels of tand reverts back to the original owners
and/or their heirs or whether the original owners have rights over and above all others except the
Government of Kenya.

7. Whether the respondent acquired any proprietory rights from the Government of Kenya in
respecf to the unutilised protions in the above parcels through Gazeftement.

8. Whether the Respondent through its officers is guilty of fraudulent and unlavvful dealings on the
unutilised portions of the said parcels including irregular and unlavvful subdivlsions, allocations
and allotments.

10. Whether the Respondent and/or its officials have any right or authority to evict, demolish or
interfere with the Applicants properties and quiet possession of the suit land.

12. Whether the Applicants are the beneficial owners of the unutilised portions of the suit parcels of
land and entitled to have the said interest registered as such at the relevant lands registry.

13. Whether an iniunction should issue againsl the Respondent by herself, her agents or workers
preventing her from evicting, dispossessrng or in any way interfering with the Applicants'
occupation, use and quiet enjoyment of the unutilised portions of the said parcels.

14. Whether the Respondent should compensate the Applicants for any losses incurred through her
acts of destruction of the Applicants properties on the suit lands.

17. That such orders may be issued by the court as may attain the ends of justice."
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(6) Whether the respondent has any proprietory rights over and above the applicants in respect of
the unutilised portions on the above listed parcels of land.

9. Whether the said dealings (if any) should be declared null and void and cancelled.

ll.Whether the Respondent has any ight or interest over the suit propefi capable of being
transferred to a third party.

15. Whether a perpetual injunction should rssue resfraining the Respondent and its agents or
workers from interfeing with the Applicants'guief possession and use of the suit lands.

16. Whether the Respondent should pay costs of thls suit.
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The respondents cited eight grounds in support of the Originating Summons, a summary of these
grounds is that the respondent has no proprietory rights over the subject land parcels; that the attempted
eviction of the respondents from the suit parcels is illegal and unlawful; that, the Government never
utilised the entire acreage of any of the suit parcels of land; that the appellant was intending to
fraudulently and unlawfully subdivide the unutilised portions of the suit land so as to allocate them or
dispose of them to third parties; that the respondents were bound to suffer irreparable losses if the
intended evictions, subdivisions and allotments that were planned by the appellants were not quashed or
prohibited; that the respondents had lived on the suit land for over thirty (30) years and they had their
homes, some permanent homes and fences on the suit land, and that the respondents' ancestors,
parents and their other kin were buried on the same land. Further, the originating summons was also
buttressed by affidavits sworn by each respondent to which were annexed exhibits including documents
of title in each case and a letter dated 26th May 2004, addressed to the appellant's Town Clerk by the
Permanent Secretary Ministry of Lands. ln our view, all the thirteen affidavits were in substance the
same in that each of the thirteen respondents on the main claimed to be the registered owner to one of
the parcels in dispute; gave its registration number; stated how the appellant had through its employees
trespassed on to his/her land parcel and that the Government acquired the whole portion of the
registered land through Land Acqulsition Act but subsequently the portions remained unutilised by
South Nyanza Sugar Company for whose expansion the subject land was acquired and briefly stating
his/her prayers to the court. As we have stated, other than the different names of the respondents, the
different parcel numbers which are and must in such cases be different, the contents of the affidavits are
in essence the same.

On being served with the summons, the appellant filed a Notice of Preliminary Objection in which it
claimed that the entire summons was bad in law and incurably defective as the matter was subjudice
before that court and that the summons was an abuse of the process of the court and contravened
mandatory provisions of the law and lastly, that the same is misconceived. That Notice of Preliminary
Objection was filed on 26th April, 2006. ln the replying affidavit sworn by the then clerk to the appellant,
Mr. Barnaba Kosgey, the appellant deponed in brief that it was conceded that the Government of Kenya
compulsorily acquired the suit parcels of land in whole for the agreed purpose of the development of
South Nyanza Sugar Company Limited; that once the compensation is paid to the original owner in such
a situation where the land is compulsorily acquired, the rights of the owner to such a piece of land are
wholly extinguished and the subject land remains that of the Govemment; that where there is any
residue of land after the purposes is satisfied and thus after utilisation of such land by the Government,
;uch residue would revert to the Local Authority to hold in trust and the same land would never revert to
the original owner as the rights of such original owner had been extinguished; that pursuant to the
provisions of the Constitution and Land Acquisition Act, the Appellant in the circumstances has better
title to such residues and that being so, he contended that the Appellant has better rights to the residues
and the respondents were busy bodies.

When the Originating Summons came up for directions, it does not appear that the Preliminary
Objections filed together with Replying affldavit, was pursued. The parties, by consent agreed to treat
the originating summons and all the supporting affidavits as plaint and the replying affidavit as defence
and thus the hearing to proceed by way of Viva yoce evidence in open court.

After hearing seven witnesses for the respondents and one witness for the appellant and
considering written submissions filed by the learned counsel for both the appellant and the respondents,
the fearned Judge (Musrnga, J. as he then was), in a lengthy judgment dated and delivered on 13th
November, 2009, granted the main orders sought by the respondent. The learned Judge in doing so
answered each and every question posed by the originating summons answering each and every
question on its own. On the main issue of the situation as regards whether the respondents were
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entitled to have the unutilised portions of the suit land registered in their names, the learned Judge
stated:-

"Having established that the unutilised portions of the suit lands were found to be unsuitabte for
sugar cane farming and were not therefore occupled by SONY, and considerlng that Sectlon 75
of the Constitution requires that once land has been compulsorily acquired ought to be used for
the designated purpose only, the original owners of the suit lands ought to be registered as the
lawful owners of the unutilised parcels of the suit land. Those parcets that were not utilised by
SONY should be re-surveyed and title deeds thereof issued to the rightful persons by the area
Land Reglstrar."

Coupled with that order, the learned Judge also issued injunction order in these terms:-

"Since the plaintiffs and/or the original owners of the suit lands are the beneficial owners of
those lands and the defendant has no rights over the same, an injunction ought to, and is hereby
issued restraining the defendant, her agents and/or servants from evicting, dispossessing or
interfering with the plaintiffs occupation, use and enjoyment of the unutilised portions of the suit
!and."

The learned Judge was also of the view that the respondents were entitled to compensation by the
appellant for the losses incurred through the appellant's acts of destruction of the respondents
properties, but that is the furthest he went and rightly so because the issue of compensation was not fully
pleaded and fully canvassed before him. As we have stated, the learned Judge considered each
question posed by the originating summons and made a finding on each. We have reproduced the two
findings above as we deem them as the final orders made on the matter that could be executed.

The appellant felt aggrieved by the entire decision and hence this appeal before us premised on
flve grounds which are:-

"1. That the learned trial Judge erred in finding that the acquisition of the suit parcels of lands was not
meant for the benefit of the appellant contrary to the Gazette Notices.

2. That the learned trial Judge erred in finding in favour of the respondents without taking into
account the fact that the Government which acquired the said parcels was never made a
party to fhis surt.

3. That the learned trial Judge erred in finding in favour of the respondents in a claim that was
statutorily time barred and therefore the court had no jurisdiction to entertain the claim.

4. That the learned trial Judge erred entertaining (sic) the suit brought by way of originating
summons when the issues involved are not suitable for determination by way of
originating summons.

5. That the learned trial Judge's flnding was against the weight of evidence,"

Mr. Kisera, the learned counsel for the appellant in his address to us referred us to page 112 of lhe
record where a gazette notice No. 3737 is annexed and invited us to observe that that gazette notice
says that the acquisition of the suit parcels was for the expansion of the appellant and thus the finding
that the acquisition was only for the expansion of the South Nyanza Sugar Company Limited is not,
according to Mr. Kisera altogether proper. On the second ground, Mr. Kisera submitted that in so far as
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Mr. Maroro, the learned counsel who represented the office of the Attorney General opposed the
appeal. He submitted that it was true that the various pieces of land were acquired under the Land
Acquisition Act tor purposes of South Nyanza Sugar Scheme. ln one of the Gazette Notices, Awendo
Town Council is entered in brackets and that was to him because South Nyanza Sugar Scheme was not
separated from Awendo Township. There was a residue and the appellant had admitted that much.
However, Mr. Maroro, stated, there was nothing on the record to show that the Govemment had given
the remaining portions to the appellant and under the Constitution, the residue would revert to the
original owners of the land as there was nothing to show that the residue or whatever unutilised portions
of the various land parcels were handed over to the appellant by the Government. He asked us to
dismiss the appeal.

Mr. Nyasimi, the learned counsel for the respondents also opposed the appeal contending that
after the Government had acquired the parcels of land in dispute through Land Acquisition Act and
fenced off the land required, some portions remained and this was admitted by the appellant. This was
after the purpose of the acquisition had been realised. There was nothing to show that Government
handed over this land to the appellant, and according to Mr. Nyasimi, the Chief Land Registrar, in his
letter we have reproduced herein above agreed that the unutilised parcels should have been surveyed
and the original owner given his/her title respectively. lnstead, the appellant started claiming the subject
parcels and started allocating them to various third parties thereby leaving the original owners with
tothing. He submitted that as the Government did not do wrong to the respondents, they could not join

the Government in the suit. He further submitted on the issue of limitation that the Originating Summons
did touch on limitation and the affidavit of the appellant which was treated as statement of defence also
did not touch on the issue of limitation and thus in law it is not an issue in dispute. On whether the
procedure adopted by the court in handling the originating summons was proper, Mr. Nyasimi argued
that the parties accepted the procedure and the originating summons was treated as plaint whereas the
replying affidavit was treated as statement of defence and that was proper in law. As to the claim that
the land parcels in question were not identifiable, Mr. Nyasimi's take was that the learned Judge of the
High Court had directed that the subject land parcels be resurveyed before title deeds were issued and
that took care of that claim.

ln reply, Mr. Kisera felt that as the Government of Kenya was not joined as a party the Originating
Summons was defective and he felt it was unfortunate that Mr. Maroro for the Attorney General should
have stated that the Government was comfortable. He again urged us to allow the appeal.

We have anxiously considered the evidence that was before the High Court together with the
exhibits that were produced at the trial in that court. We have considered, again anxiously, the judgment
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the Government was not made a party, the respondents' Originating Summons could not succeed as the
lands, on acquisition, reverted to the Government and that being so the Government was a necessary
party for the success of the suit. On third ground, Mr. Kisera stated that the originating summons was
filed in October, 2005 and was for a claim of land which was allegedly acquired in 1g77 and the suit was
time barred. He however conceded that this complaint was not raised in a proper way before the trial
court and was not an issue properly raised and argued before the trial court but he maintained that as it
was a point of law this Court could still go over the record and deliberate on it. On the fourth ground Mr.
Kisera's take was that, as there was need to adduce proper evidence and full pleadings the matter
should have proceeded by way of a plaint and defence, and on the last point he argued i.e the fifth
ground he submitted that the entire decision was against the weight of evidence that was before the
court as though the learned Judge found that the residue of the acquired land should revert to the
respondents yet there was no evidence adduced as to what was the residue or unutilised land that could
revert to the original owners. He urged us to allow the appeal.
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rendered by the High Court, the grounds of appeal, the able submissions by the Counsel on both sides
of the divide for which we feel indebted to them and finally we have also considered the law. lt is not in
doubt that the subject parcels of land were originally registered either in the names of the respondents or
in the names of those from whom they would in law claim legal interests in their properties. lt is also, not
in dispute that the subject pieces of land were acquired by the Government pursuant to the Land
Acquisition Act 1968 Act NO. 47 of 1968 Laws of Kenya and there were more than one Gazette
Notices through which each of them were acquired. The respondents maintained that the various
parcels were acquired for the sole purpose of expansion of South Nyanza Sugar Company (SONY)
Scheme and although Mr. Kisera in his submissions before us says in support of his first ground of
appeal that the learned Judge ened in finding that the acquisition of the suit parcels of lands was not
meant for the benefit of the appellant, that contention is contradicted by the only witness called by the
appellant, Josphat Ayonga the then Town Clerk of the Town Council of Awendo who said in his
evidence in chief.

"The Government acquired the parcels of land for South Nyanza

Sugar Company, .....,.........

Even if SONY is not usrng the lands, the plaintiffs cannot claim the

land,"

and said in cross examination that :-

"The lands were taken for purposes of establishing SONY."

We shall revisit this aspect later in this judgment when we will be discussing the grounds of appeal each
of which we intend to consider in turn.

As the matter before us, is in essence touching on the right to property, the proper starting point
when considering it is the Constitution of Kenya at the relevant time, ie the retired Constitution Section
75 of that Constitution provided as follows:-

'No property of any descriptlon shall be compulsorily taken possession of, and no interest in or
right over property of any description shall be compulsorily acquired, except where the following
conditions are satisfied:-

(a) the taking of possession or acquisition is necessary in the interest of defence,
public safety, public order, public morality, public health, town and country plannlng or the
development or utilisation of property so as to promote the public benefits; and

(b) the necessity thereof is such as to afford reasonable justification for the causing
of hardship that may resort to any person havlng an lnterest or rlght over the property; and

(c)
for the

provlsion is made by a law applicable to that taking of possession or acqulsltion
prompt payment of full compensation."

Pursuant to the provisions above, Land Acquisition Act Chapter 295 Laws of Kenya was enacted
The preamble to that Act stated:-
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"An Act of Parliament to make provision for the compulsory acquisition of land for the public
benefit.

(underlining provided)

Section 3 of the same Act gave the Minister power if satisfied that the need for acquisition of
some land was likely to arise under the provisions of Section 6, to direct, a Gazette Notice to be
published by the Commissioner of Lands of that impending acquisition and affected parties would be
served with a copy of that Gazette Notice and under Section 6, the Minister is directed to consider
certain specific circumstances before he directs the Commissioner of Lands to issue notices for the
acquisition of such parcels of land. Section 17 and 78 of the Act dealt with what happens where part
only of the parcel is acquired leaving a part remaining Secfion i7 states:-

"Where part only of the land comprised in document of title has been acquired, the
Commissioner shall, as soon as practicable, cause a final survey to be made of all the land
acquired."

Section 79 deals with taking of possession and vesting of the acquired land in the Government
and stipulates upon the land so acquired being vested in the Government, a notice that possession of
the land has been taken and that the land has vested in the Government and a notice to that effect has
to be served upon all registered proprietors of the land. We observe that in this case no such notices
were exhibited by either party. But as that was not made an issue before us, we will not belabor it.
Each of the respondents gave evidence to the effect that after acquisition of their lands, part of their
lands remained which apparently was not surveyed as was required vide Section 17 oI the Land
Acquisltion Acf and thus the respondents remained on those parcels now in dispute. This in effect
means that the Government did not in practice take the whole of the land acquired through the various
Gazette Notices and equally South Nyanza Sugar Company Limited for whose benefit the land was
being acquired also did not utilise the acquired land fully. There remained parts of the acquired land
which were not surveyed notwithstanding the letter from the Chief Land Registrar we have reproduced
herein above, and on which the respondents continued to live. The appellant, under the pretext of being
a local authority in the area and on the assumption that the unutilised parcels of land were Trust land,
assumed authority over the same land, and according to the evidence on record started removing the
respondents who were physically on the land to give room for its own expansion and also started
allocating to third parties either parts or whole of those parcels of land.

We think we have, in our capacity as the first appellate Court on this appeal analysed the matters
that were before the High Court to a fairly detailed extent and we now revert to the grounds of appeal
each of which as we have stated, we will discuss in turn.

We have, to an extent considered the first ground. The first Gazette Notice No. 2996 states in its
preamble as follows:-

THE LAND ACQUISTION ACT 1968

PURSUANCE of Section 6 (2) of the Land Acquisition Act
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(NO.47 OF 1968)

NOTICE OF INTENTION TO ACQUIRE LAND IN



1968, I hereby give notice that the Government lntends to

acquire the following land for the South Nyanza Sugar

Scheme in South Nyanza District."

That Gazette Notice leaves no doubt that the land acquisition was for South Nyanza Sugar
Scheme. The second Gazette Notice was No 3737. lt stated in its preamble as follows:-

.,THE LAND ACOUISTION ACT 1968

(NO.47 OF 1968)

NOTICE OF INTENTION TO ACQUTRE LAND

lN PURSUANCE OF SECTION 6 (2) of the land

Acquisition Act 1968. I hereby give Notice that the

Government intends to acquire the following land

for the South Nyanza Sugar Scheme (Awendo

Township Expanslon) in South Nyanza District."

That in our view meant that the main purpose for acquiring land was South Nyanza Sugar Scheme
and that Awendo Township expansion was within the sugar scheme complex. Several land parcels fell
in this category. Gazette Notice No. 6 of 5th January 1979, did not mention Awendo Town Council and
stated that the purpose for the acquisition was the South Nyanza Sugar Roads in South Nyanza. We
have looked at the Gazette Notices on the record before us and we are unable to find out one that says
the purpose of the acquisition was meant for the benefit of the appellant. lndeed if that were so nothing
would have stopped the Govemment, once it acquired the same parcels to allocate all of them to the the
appellant for its control. Further in its affidavit sworn by its then Town Clerk, Barnaba Kosgey, to which
ve have referred above, the appellant readily admitted at paragraph 4 and 5 that the purpose of the
acquisition of the sublect parcels of land was for the development of South Nyanza Sugar Company
Limited. Hear him:-

'4. That the applicants have all admitted that the Government of Kenya compulsorily acquired the
suit parcels of land in whole.

5. That, the purpose is also agreed to have been for Development of South Nyanza Sugar Co. Ltd."

That was a clear admission by the then clerk to the council who was the person in custody of its
assets and all matters pertaining to land that the parcels were acquired for purposes of development of
South Nyanza Sugar Company Limited. Al paragraphs 6 and 7 of that affidavit, Mr. Kosgey explained
the basis of the appellant's claim to the residue or the unutilised portions of the acquired land. He does
not claim at any stage that the land was acquired for the development of the appellant council. That
affidavit was by consent, at the time of directions treated as defence and thus this ground is in effect
complaining against a position that the learned trial Judge had no alternative but to take as the appellant
never offered any evidence to the effect that the disputed parcels were acquired for the development of
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the Town Council of Awendo. ln fact Mr. Josphat Ayonga, the only witness called by the appellant and
who, as we have said was its Town Clerk later when the case was heard said that the land in dispute
was held by the appellant in trust for the Government of Kenya. His further evidence was that the land
reverted to the appellant merely because it was the local authority within which the compulsorily acquired
land was situate. He also stated categorically as we have stated elsewhere as follows in his evidence in
chief:-

"The Government acquired the parcels of land for South Nyanza Company,"

and agreed as we have stated that the lands were taken for purposes of establishing SONY. lndeed he
conceded that he had no authority in writing from the Commissioner of Lands or the Minister authorising
the appellant to evict the plaintiffs.

The second ground is in our view also not tenable. The Government acquired the land parcels for
the benefit of South Nyanza Sugar Company. The company did not utilise all the parcels acquired for its
purposes. The Government through the Chief Land Registrar wrote to the District Land Registrar way
back, in fact some nine years before the originating summons was filed, indicating that it was alive to the
respondents' complaints and appreciated the same. lt did not stand in the way of the respondents
getting their unutilised portions back. That being the case, much as it would have been legally more
clinical, particularly for purposes of execution of court orders, for the Government to be made a party, the
respondents had no claims against the Government.

On the contrary, it was the appellant which needed to have it joined as a party for it was the
appellant which was claiming through the Government as it was stating that it had a right to hold onto
residues that resulted from the compulsory acquisition as according to it the same land was trust land,
(which we agree with the learned Judge was a misconception), and it was the local authority in whose
geographical area the residue fell therefore it had a right to control it. lt was the appellant who needed
he Government for its success. We do not see how the appellant's case cannot succeed on account of

non inclusion of Government as a party. ln any event, before us, Mr. Maroro, representing the Attorney
General asked us to dismiss the appeal thereby disowning the appellant's claim. We are not persuaded
that non inclusion of the Government renders the Originating Summons so defective as to warrant the
Originating Summons being quashed and the appeal being allowed.

The third ground claims that the suit was statutorily time barred. This complaint is being raised for
the first time in this appeal. We have perused the appellant's replying affidavit which was treated as
defence when directions were taken on the Originating Summons and limitation was not raised in that
affidavit. We have perused carefully the proceedings and questions put in cross examination to the
respondents' witnesses and there is no indication that that issue of limitation was being canvassed. We
have lastly perused the appellant's written submissions in the High Court and that issue of limitation is
not raised anywhere. The law, as spelt out in Order 2 Rule 4 (1) of lhe Clvil Procedure Rules is clear,
that the defence of limitation must be pleaded before a party can rely on it and before a court of law can
entertain it. That rule states:-

"4 (1) A party shall in any pleadlng subsequent to a plaint plea specifically any matter, for

httplhtww.kenyalaw.org - Page 1 A1 5

We have considered the first ground of appeal at great length, but we cannot see any merit in it.
The mere fact that in Gazette Notice No. 3737 the name of the appellant was included in brackets as we
have stated only meant that South Nyanza Sugar Company Scheme would include the appellant as it
was in proximity within the area covered by the scheme and did not mean it was beneficiary of the
compulsory acquisition.
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example performance, release, payment, fraud, inevitable accident, act of God, any relevant
statute of limitation or any fact showing illegality:

(a) Which he alleges makes any claim or defence of the opposition party not
maintainable....

(b)

(c) Which raises lssues of fact not arising out of the proceeding pleading.,'

"The issue of determination in a sult generally flowed from the pleadings and a trlal court could
only pronounce judgment on the issues arising from the pleadings or such issues as the parties
framed for the court's determlnation. Unless pleadings were amended, parties were confined to
their pleadings. Gandy v Caspair (1956) EACA 139 and Fernandes v People Newspapers Ltd
(1972) EA 63 consldered."

"A court may base its decision on unpleaded issue if it appears from the course followed at the
trial court that the lssue has been left to the court for declslon."

ln the matter before us the issue of limitation was not pleaded as the law requires pursuant to
)rder 2 Rule 4 (1) we have cited above, neither was it pleaded in general even if the law had not

required it to be pleaded and in any case it was not canvased in the course of trial and left to the court to
decide upon. That being the case how would one find fault with the trial court" Where would one find
fault with" He heard the case to its completion and pronounced judgment without the appellant raising
limitation at all. The ground cannot succeed and must be and is hereby rejected.

The fourth ground is again a non starter. lt complains that the learned Judge erred in entertaining
the suit brought by way of Originating Summons when issues involved were not suitable for
determination by way of Originating Summons. The reason why we say it is a non starter is because the
record speaks for itself. The matter was commenced by way of Originating Summons for whatever
reasons. But the record shows that immediately the matter was placed before Deputy Registrar, for
mention, the Originating Summons was fixed for directions on 29th March, 2006. On that day the
originating summons was placed before Bauni J. (as he then was) but directions could not be taken
because the appellant was absent and had not filed replying affidavit though it had filed Memorandum of
Appearance. The matter was adjourned and came up for directions on 4th July, 2006. On that day both
Mr. Nyasimi for the respondents who were the applicants and Mr. Kisera for the appellant which was the
respondent then, appeared before Bauni J. (as he then was) and Mr. Nyasimi informed the learned

But even if it were not a matter specifically required to be pleaded before it is canvased still, the
fact that it was not pleaded is fatal, particularly as the issue was never canvased and left to the court to
decide upon. ln the case of Galaxy Paints Co. Ltd vs Falcon Guards Ltd (2000) EA 885 this Court
held:-

That is the law. ln cases where parties have canvassed the issue and left it to the court, the court
can pronounce judgment on it though it was not pleaded. This was the holding in the case of Oclel
Jobs vs Mubia (1970) EA 476, where it was held:-
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"Order Parties to give viva voce evidence. Applicant to be referred to as plaintiff and
respondent as defendant. The O.S. and supporting affidavit be regarded as plaint and
replying affidavit as defence. Parties to get a date."

Pursuant to that, the matter now as a complete suit with plaint and defence was fixed for hearing
by the parties for 29th November, 2006 and the hearing indeed started on that day. Under that scenario,
it is difficult to appreciate why the appellant could not mount a full hearing as is done in respect of a
plaint and a defence. ln any case, if the appellant felt the issues involved could not be determined by
way of Originating Summons which was already a plaint, why did he not seek to flle a further or
supplementary affidavit to boost his defence in the matter" We say no more on that ground.

The last ground is not clear, but on our own and havlng analysed and evaluated the evidence that
was before the High Court, we have no reason to accept that the judgment was against weight of
evidence. Mr. Kisera submitted on this that there was no evidence of unutilised portions as there had
been no survey of what was allegedly the residues. We find an answer to this in the learned Judge's
order which reads as follows:-

"Having established that the unutillsed portions of the suit lands were found to be unsuitable for
sugarcane farming and were not therefore occupied by SONY, and considering that Section 75 of
the Constitution requlres that once land has been compulsorily acqulred ought to be used for the
designated purpose only, the origlna! owners of the suit land ought to be reglstered as the lawful
owners of the unutilised parcels of the suit !and. Those parcels that were not utilised by SONY
should be re-surveved and title deeds thereof issued to the riqhtfu! persons bv the area Land
Registrar."

ln short, much as the sizes of the unutilised parcels of land in dispute are as yet not clear, the
owners are known and some of them are the respondents, and as the utilised land is known, a re-survey
of the unutilised parcels will reveal the real sizes and the respondents will each be registered as
appropriate. This would not be a difficult task, nor would it be a matter of law if the entire parcels had
reen registered and their acreages known and were cited in the relevant Gazette Notices. lt would be a

surveyor's duty to resurvey the residues and have the original owners registered as appropriate.

We think we have said enough to indicate that this appeal cannot succeed. lt lacks merit and is
hereby dismissed with costs to the respondents.

Judgment accordingly

Dated and Delivered at Kisumu this 18th day of October, 2073.

J.W. ONYANGO OTIENO

JUDGE OF APPEAL

F. AZANGALALA
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Judge that the matter was for directions and that both of them requested that the parties do give viva
voce evidence. Mr. Kisera responded to that by saying "That is so." Upon that consent by the two, the
learned Judge made an order as follows:-
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REPI]BLIC OT KENIYA

MIMSTRY OT LANDS, PUBLIC WORKS, HOUSING AND UBAAN
DEVEI,OPMENT

RESPONSES TO THE NATIONAL ASSEMBLY ruBLIC PETATION COMMETTT

Honourable Chair,

Pursuant to the letters Ref. KNA/DLPS/PPETC/CORR/2023/193 dated September
18,2023, the Committee invited the Cabinet Secretary Ministry of lands, Public
Works, Housing and lJrban Development to respond to the following public
petitions:

i. Petition regardin g declaration of Mukutani Forest as a public forest
ii. Petition regarding delayed adjudication and settlement of residents of

Misufini, Vibandani and Kbarani Sub-locations, Tezo location-Kilifi
North Constituency

iii. Petition on delayed adjudication and settlement of squatters after the
expiry of lease of Macalder Mines Limited land.

The Petition

The petition dated July 4, 2023 presented on behalf of residents of Baringo County
mainly challenges Legal Notice No. 265 dated October 27, 2Ol7 issued by the
then Cabinet Secretary for Environment and Natural Resources declaring
Mukutani Forest as a public forest under the Forest Management and Conservation
Act,2016. The main contention is that there was no public participation in the
process of gazettingthe forest. The said area is occupied by three (3) communities
namely Pokot, Tugen and llchamus. According to the petitioners, the designation
of the area as a forest poses an existential threat to the communities and requires
urgent intervention to avert further conflict.

The petitioners request the Committee to:
i) find that the process leadingto declaration of Mukutani Forest as a public

forest was done in brazen and egregious contravention of the
Consti tution and [orest Conservatio n and Management Act, 2O I 6

1
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PETMON REGARDING DECLARATION OF MUKTITANI TOREST AS A
PUBLIC FOPJST



ii) recall the decision of the then cabinet Secretary for Environment and
Natural Resources contained in kgal Notice No. 265 datedZT / 10/ZO|Z,
interrogate the same and order that fresh exercise towards declarution of
the alleged forest named Mukutani forest to be undertaken by the
Cabinet Secretary, the Board of Kenya Forest Service, the National Land
Commission and all relevant stakeholders

Response

Honourable Chair,

Mukutani Forest was gazetted as a public forest vide Legal Notice No. 265 of 2O1Z
and it covers part of Mukutani location. It measures approximately 13,19s.g
Hectares as shown in the Boundary PIan. No. 17s/497 marked annexure I.
However, by the time of gazettement, the Ministry had already declared the area
as an adjudication section as per the notice dated February 18, 2016 marked
annexune 2. Due to insecurity in the area demarcation and recording of rights had
not commenced. There have been communal conflicts between residents of
Mukutani location and the neighbouring Arabal location.

Residents of both Arabal and Mukutani locations complain that their views were
not sought when the forest was gazetted despite the area covering what the two
communities consider as their community land. Those from Arabal location also
view the forest as a hideout for cattle rustlers who continue to torment them and
take refuge in the forest and they feel that if proper consultations were done and
all the locations involved, then issues regarding its existence would not be in
contest and measures of proper protection would have been put in place to allay
their fears.

Honourable Chafu,

The Forest conservation and Management, Act No. s4 of 2016 at section 30
classifies categories of forests as follows:

"Section.30 Classification of forests
(1) Forests may be classified as public, community or private forests.
(2) Public forests include-
(a) public forests classified under Article 62 (l)e) of the Constitution; and
(b) forests on land between the high and low water marks classified under
Article 62 (1)(1) of the Constitution,,

2ol 6

Section 31 of the Act prescribes the procedure for creation and management of
public forests as follows:

(31. Creation and management of public forests



2

(1) All public forests in Kenya are vested in the Service, subject to any ri8hts

of user in respect thereof, which by or under this Act or other written law,
have been or are granted to any other person.
(2) Tl.re Cabinet Secretary may, on the recommendation of the Board and

after consultation with the National Land Commission declare through a
Gazette notice any un-alienated public land or any land pwchased or
otherwise acqufuedby the Service tobe a public forest'"

Honourable Chair,

According to our records, Mukutani Forest falls on former Trust land which
transitionid to community land under the Constitution of Kenya, 2O1O and the
Community l,and Act, 20 | 6.

PETMON REGARDING DELAYED ADJUDICATION AND SETILEMENT OF

RESIDENTS OF MISUFINI, VIBANDANI AIVD KIBAIU\NI SUB-IOCATIONS,
TEZO IOCATION-KILIFI NORTH CONSTITUENCY

The Petition

The petitioners described as residents of Misufuni,Yibandani and Kibarani Sub-

Locaiion, Tezo ]location in Kilifi Constituency have been in occupation of Plot No.

5046/5 for more than fifty (50) years. They state their occupation has been

authorizedby the registered proprietor, Coast Development Company Limited.

They claim that in the year 2OlO, they entered into 
^n 

agreement with the

company for purchase of shares in the company. However the land was

subdivided without their knowledge. They state that sub plot registered as Plot No.

5046/8 was compulsorily acquired by the Government for construction of Coast

Institute of Agriculture no\M Fwani University.

They are apprehensive that the 99 year lease granted on th9 parcel is almost
lapiing andire worried about their fate. Their prayer is that they would want to
be resettled on the land. They have petitioned the Committee to:

i. inquire into the ownership of the land occupied by residents of Msifuni,
Yibandani andKbaruni Sub location -Kilifi North Constituency in the name

of Coast Development ComPanY
ii. establish whetlier Coast Development Company is a legally registered

Company and the number of locals that bought shares in Coast Development
Company and their fate in terms of their shareholding in the Company,

iii. recommind that the Government under the I million-acre Compulsory Iand
Acquisition programme acquires the land for the local residents and that the

land be adjudicited so as to ensure that the residents acqluire title deeds;

iv. make any other recommendation or action it deems fit in addressing the
plight of the petitioners.

t 3of6



Response

Honourable Chair,

a
4ol 6

According to our records, the land in question, L.R. No.5046/5 measuring
approximately 107.24 Hectares (265 Acres) was transferred from the Estate of
william Gilbert Lllywhite to Coast Development Company Limited on october 9,
1972.T\e term of the lease was 999 years with effect from May 1, 7g2g asper
the Memorandum of Registration of Transfer of Lands (MRT) marked annexurb s
and not 99 years as stated in the petition.

The Government vide Gazette Notice No. 1782 of June zo,lgSo communicated
the intention to acquire part of L.R No. 5046/5 measuring approximately s4.44
Hectares for development of Coast Institute of Agriculture. On the same date, the
Government also issued a Notice of Inquiry vide Gazette Notice No.l783 on the
intended acquisition. Copies of the two notices are marked annexure 4.

The then commissioner of Lands vide a letter Ref. vAL.5s9/so dated April l,7ggz
issued a Notice of Taking Possession of the 34.44 Hectares acquired pursuant to
section 19(3) of thel,and Acquisition Act (Cap. 28S) (Repealed). A copy of the
notice is marked annexure 5.

A proposal by coast Development company Limited to subdivide L.R No. so46/S
was approved by the then Town Council of Kilifi vide a Notification of Approval of
Development Permission (P.P. A 2) Registration No. KTC/os/11 dated, February
74,2011 marked annexur€ 6. The Ministry also approved the same vide a letter
Ref No. KIL/LO/ 17sO/vol.xlX dated March go,zolz marked annexure 7.

Upon subdivision, the acquired land was given L.R No. so46/g measuring
approximately 34.48 Hectares as per the attached Survey Plan marked annexure
8. The remaining subplots were given new L.R Nos. 5046/9-38 as communicated
vide a letter Ref: cr 52/voL.28/l5o datedJune g,zol5 from the Director of
Surveys marked annexure 9.

According to our records however, a title C.R 7 68s4 dated Febru ary 16, zozl for
L.R No. 5046/8 was issued in the name of Coast Development company Limited.

Honourable Chair,

There have been further subdivisions from the remaining resultant thirty (30) sub
plots of L.R No. 5046/5. we request for additional two weeks to pnrvide a
comprehensive report on ownership of these plots

Information regarding registration and shareholding of Coast Development
Company Limited is best provided by the Registrar of Companies.



As to whether the subje ct land can be compulsorily acquired for settlement of the

petitioners, we shall refer the matter to the Land Settlement Fund Board of Trustees

for consideration in the current financial year 2023/2024.

g. PETMON BY RESIDENTS OF T{YATIKE CONSTITUENCY REGARDING

DEI.AYED ADJUDICATION AND SETTLEMENT OF SQUATTERS AFTER

EXPIRY OT LEASE OF MACALDER MIMS LIMITED LAND

The Pefition

The petitioners, described as residents of Nyatike Constituency claim that they were

dispossessed of their ancestral land measuring approximately 300 acres when it
wai leased to Macalder Mines Limited in 1935. They aver that when the company
exited the country in 1970 the land was not fully developed save for the residential
areas inhabited Ly the gold miners and local workers. The residents therefore
moved back to undeveloped parts of the land and that as the numbers increased,

the local chief allocated them the land.

However, they claim that both the County Government of Migori andthe National
Government have been reluctant to adjudicate the land and issue title deeds

thereby infringing on their right to fair administrative action.

They have petitioned the Committee to:

i. engage the Ministry of tands Public Works, Hoqsing and - Utban
Oevel,opment to ensure that the Macalder land is re-adjudicated to allow the

owners to acquire title deeds and save the residents from alleged erroneous
and missing records; and

ii. make any other recommendation or action it deems fit in addressing the
plight of the Petitioners

According to our records, the subject land falls within parcel registered as

Muhuru/ Kadem/ Macalder/498 which measures approximately 2167.5
Hectares. It was registered in favour of the defunct South Nyanza County Council
(now County Goveinment of Migori) on February 19r 1982 on a freehold tenure.
A copy of the official search is marked annexurne 10.

Following the promulgation of the Constitution of Kenya, ZOIO,, the land became
public land under the County Government of Migori pursuant to Article 62.\t can
only be alienated under direct allocation, a process that can only be initiated by
the County Government of Migori. This Ministry will thereafter process the title

5of6

Response

Honourable Chair,



documents. The matter can therefore be referred to the Counfy Government of
Migori for consideration.

Honourable Chair, I submit.

erali Nixon

October 3,2023
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s.s ttleurent & Phvs inc

Tclc5rlr'-: "!-.ruos"
'i'cleph rr : : TJi!3tXX .2.7.456
\'/hcn rupil ing plcirsc guotc

Rcf. No ...'/AL.r.1r9/-5P
aud datc

flL-:,.r, i{-f i\,; }l'l' Of LAI.il).9

i,.f). ir,;:. _l0U8q. f{..\lROlil

.... Ist../ipiri I, ............. .., !9iii,

\(,
Land l..cquisiIion Acr (CA?.Z95)
Ccasl lnstitute of A gr i c,.t1t,.tre x[wb
L. R.llas,9402//?

??1:/,i')')+:.! -)

( part )

('rart )

50 . 01 iiec t are s
71 .23 ilec t are s
34.44 :-.,:c t e re s.

I'a-1:e lltrtiL:e that I have takelr possession of the aJo/e i.Lentioned land in
pu.i"sualrce of Sectioa 1.9( 3) o." the Lar.d Acqui si:i urri ,l'rcr: (Cai:. i95) .

Tl-.e lanc accordingly vests in the Goyert:rnent absolutell' freu' frcni
enc'fiiberance s.

Dated this $L day o.f April, 19U2.

I

iffi.,r
i,,.,r CO] li.liSSIO]ER OF LAI'IDS'

Iloi:ice oi Tarcirrg Possessior: Ai.Id
Vcstiur oi L.::rd ir 'Ii,e G./',/erta]lent.

(l: ast DeveLopment Co.Ltd.,
F.C. Box 4399ts,
1'll. iilOBf .

Principal Registrar og Titles 'N/:LPcgl. (fla:rs shcwing th.e 1;$d acq"iired are
enclosed. ?lease regi ster caveats
against the titles).

t xt



PHYSICAT PI"A}INING AgT
No.6 of 1995

s.33tutAl

NOTITICATION OF APPROVAI,TREFUSAI.,/DEFFERMET'{T OF

DEVE LOPMENT PERilTISSION

COAST DEYELOPMENT CO, LTD

your apptication nurrb'r as aborae, submitted on l7e January 2011 for permission to

Subdivide parcel L.R 5}4fl5,, Kilifi tovmship, 
'KILIFI DISTRICT sinrakd in Mombasa-

Malhdi Roa4 TOWN COITNCIL OF KILIFI has approrrcd tttiB dIy of

1artebrury2g11, for ttre following reaso'ns/uubject to the following conditione:

a) Phpical Planting Officer

b) fistrict Lands OfEcer

c) Dstrict SurtrYor

- No adverse comillonts.

- No atlverse oommeuts

- No arlversc corffnsntg

14e February20ll siPed.

CC:

The Commlssioner of Lands Nalrotff,'
?he Lands Regbfiii i{rlrcbt

The Director of Physlcal Plannlng Nalrobl

The Dlrect of SurveYs Nalrobi

-Har ap,proved

APPiO'EB

,.1E,.-"r.r-rr_
,70 70YN qillEr

xtltFl,,
kir lDt- l"-o {T
LJrr:rLv'rrrrrtE

/'li?

lffirp -



MINISTTY OT HNDt

Telephone: (Oal ) 7522475
When repllng pleose
quote
Ref.
No.KlL/LO/'l 7s0/VOL.xlX
And dote:

Coost Developmenl Co. Ltd
P. O BOX
NAIROBI

RE: PROPOSED SUBDIVISION LR 5G{6/5 - KItIFIIOWN

'>-Y I

DISTRICT LANDS OFFICE
KILIFIDISTRICT

P. O. BOX.258
KlLIFI

30m Morch 20]2

Fu rthe r to my provi si ona'l
KtL/Lo/1750/xrx dated t'tarch 27
of rhe conditions contained t
March, ?OLZ k'ind1y note that fi

aoorova'l letter reference number
,' '?.0L2 and your written acceptanc-g
herei n vi de 

- 
vou r 'l ette r dated 28'n

na'l approval is hereby accorded

r

DISTRIET LANE OFFICTR
KILIFI/T,IALTNDI/KALOLENT & GAI{ZE

Cc.

DIRECTOR OF SURVEYS

NAIROBI

COUNIY CIERK
KtUFt

t

,\

t
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sl(l_/.] I

F- [/ .l Kigutu,

L.icensecl land SurveYot,

P O Box 87482-80100,

MOMBASA

Copry [o.

(.olrrlrs (r./t73

MINISTRY OF I^AND, HOUSING & URBATI DEVEI.(]PMENT

SLIRVEY OF I(ENYA,

P O llox 30046.

NAIROBI

Rer No CT 52IVOI.2Bl150

Date:03rd Jrrne,20l5

SIR,

1..R.No.5046/9.10;5046111;504$112.37lornlerly(Subdivisiorr&ChangeofUseronL.R.

No 50ti0/li)

Situatirln Nortlt West of Kilifi Town

I lravr: to ref*r lo your letter fltl CICAD/4320

t)aierJ /tr April, 2015 antl wish to infcrlln you that plan number F/R 400lf8

tepftrsenting youl surveyhe-establishnlent of the above has been apploved

[)t]r:|a|planstnaybellr.rbmittedforsignoturenow/wlttlnthecrrnrlitirlnsolil[)|y.lvalllave

bce:n conrplied with,

()hc, ;kirtrJ fees ;rtnolrttt Ksh.:11,000/=

I atr, Sir.

Your Obedit:nl litrlvuttl.

i;"i..:t \:
,i. lril ttlwantki

l-or: D IRECTOR oI luRyEY.'l

l\ ),. ' \ UK.E I
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MINISTERIAL RESPONSE TO PUBLIC PETITION NO. 04 OF 2023
REGARDING DELAYED ADJUDICATION AND SETTLEMENT OF

SQUATTERS AFTER THE EXPIRY OF LEASE OF MACALDER
MINES LTD IAND



REPUBLIC OF KENYA

MINISTRY OF ENVIRONMENT, CLTMATE CHANGE & FORESTRY

MINISTERTAL RESPON5E TO PUBLIC PETTTION NO. 04 0F 2023REGARDING DELAYED ADJUDICATION AND SETTLEMENT OFSQUATTERS AFTER THE EXPTRY OF LEASE OF MACALDER MTNES LTDLAND

5TH DECEMBER, 2024



CABINET SECRETARY'S RESPONSE TO PUBLIC PETITION NO. 04 OF 2023
ON DEI.AYED ADJUDICATION AND SETTLEMENT OF SQUAfiERS AFTER

THE EXPIRY OF LEASE OF MACALDER MINES LTD IAND _ MACALDER
FOREST

l. lntroduction

The Clerk of the National Assembly, through letter Ref. No.

KNA/DLPS/PPETC/CORW2O24/201 dated 20th November 2024, requested

the Cabinet Secretary, Ministry of Environment, Climate Change and Forestry

to respond to a public petition by Hon. Tom Mboya Odege, MP Nyatike

Constituency on delayed adjudication and settlement of squatters after the

expiry of lease of Macalder Mines Ltd land.

Petitioners Prayer

i. Engages the Ministry of Lands to ensure that the Macalder land is re-

adjudicated to allow the owners to acquire title deeds and save the

residents from alleged erroneous and missing records; and

ii. Makes any other recommendation or action it deems fit in addressing

the plight of the Petitioners.

Hon. Chair and Hon. Members,

Allow me to go on record that the matters involved in this petition are

before a court of law.

This case is currently under consideration by the Environment and Land

Court in ELC Petition No. 1 of 2023 [Migori County 6overnment -v-

Attorney General & 3 othersl consolidated with ELC Petition No. 4 of 2023.

The County of Migori, atong with other petitioners, is asserting ownership of

2,5OO hectares of Macalder Forest. The matter remains active in court and is

pending judgment. (Annex 1- AG's letter).

2



As such, I am not at riberty to proceed with the petition untir the matter is

determined and concluded by the Honourable court.

Thank you Chair and Hon. Members,

BARE DUALE, EGH

CABINET SECRETARY

MINISTRY OF ENVTRONMENT, CLIMATE CHANGE AND FORESTRY

)*

DATE

/w
-\ be A-o:

3



Ar.l,am,l,rttl.DnIi5rzl0al,

The hinctplr jecraarv
Itac Dcpsrrrncrt of i-.rt v.Mininry of Erwironnrent- (limate Charge and Forerrry,NHIF B_uildag, 116 - l3a Ftocr.l{a&f Road, UDDer Htil
P. O. 8ox rorzi'_ oolm
MtRo3t.

Dcrar Jir.

OFFICE OT THE ATTO

RE:

aNa3_a[u85

Mde the petition dated
r€vo(ation of the

NCPUBUCOFXDXYA
NBEY.GDilf,NAL I T'f,PAT"},f, rT Of IUSNCE

2?d Norrmbcr,2@a

l6h S€pternber. 2023 the Petitioner herein ir teeking for

ln responr to and in opposition of the petition, we fired a Rcoryrnr Af,rdrvrt wornby EVA Ii *EG.,D€, the Head of furvey ,"i LOr,", at Kenya Fore, serriceflllli*lff:H:[':.::tr,g,tt#l.,on oi r,racaraer iJ."i o, ,n"

We advire that we atterded Coun for Mat|qr on tF Oaober. 20124 before Honffiffi,;}:" ,* c*n rrffi#rrre, ro explore an out of courr

ArroRr{ry'cE-.**.',iilffi:ll&;1T_li#ffi 
',-",xrcoRrsRon).p.o.BoxZoAt KSll DMAil.: oettrsltcrdflUjeJloegnafl 

.com

Gll

ffiXtr:E,mf;1,ffiH ad ror th€ catirnt recnaory, Mrninry or



consequently. this il to reque{t your otfice lo nominate a representatiw to attend a

rneeting hor?ed by the Migori county Governnrenl on 21F Nowmbcr. 2Gl4 to

netotiare an amicable tettlernent in the matter'

Pleaie note that the rnattet i5 rheduled for tfgl$4 on

confirm teltlernent and take further directiom'

We appreciate your conlinud co-oPeration in th€ matler'

.\_t

M. G. NDIRITU
Senior Lilitation Counsel

rC,* ATTORNEY C*I{ERAT

to

CC: The Chief Conservator of Forerll'
lGnya Forest tervice.
Itcnya Forcn SeMce Hea@:arterl.
l(arura. Off Kiambu Road'
P. O. Box 30513 - oolo0, (YOUR ruF. I'lO. fft/U/16r23)
NAlROS|.

\

P. O. BOX

2084
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REPUBTIC OF KENYA

MINISIRY OF ENVIRONMENT, CTIMATE CHANGE AND FORESTRY

CABINET SECRETARY'S RESPONSE TO PUBLIC PETITION NO. &1 OF 2023
ON DEHYED ADJUDICATION AND 5ETTLEMENT OF SQUAfiERS AFTER

THE EXPIRY OF LEASE OF MACALDER MINES LTD tAND - MACALDER.

FOREST

l. lntroduction

The National Assembly, through letter Ref. No. Ref. No.
KNA/DLPS/PPETc/coRR/2o24/o59 dated ltth April 2024 requested the

cabinet Secretary, Ministry of Environment, climate change and Forestry to
respond to a public petition by Hon. Tom Mboya odege, Mp Nyatike
Constituency on delayed adjudication and settlement of squatters after the
expiry of lease of Macalder Mines Ltd land.

Petition

ll.

Engages the Ministry of Lands to ensure that the Macatder land is re-

adjudicated to allow the owners to acquire title deeds and save the

residents from alleged erroneous and missing records; and

Makes any other recommendation or action it deems fit in addressing

the plight of the Petitioners.

1



The county Government of Migori has fired a suit (ELC oOt of 2023:
county c.rovernment of Migori vs cs Ministry of Environment, climate

change and Forestry, KFS and AG) challenging the gazettement of
Macalder as a public forest and Section 31(2) of the Forest Conservation

and Management Act, 2016 on the process of gazetting public forests.

Thank you Chair and Hon. Members,

Hon. Soipan Tuya, EGH
Cabinet Secretary
Ministry of Environment, Climate Change and Forestry

Date 2ln June 2024

-

2



PETER OGIDIOGWANG
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FORESTRY.. ..............1n RESPoNDENT
CABINET SECRETARY MINISTRY OF LANDS, PUBLIC WORKS,
HOUSINC AND URBAN DEVELOPMENT............... ..........2ND RESpONDENT
THE NATIONAL LAND COMM|SSION................ .............3RD RESpONDENTcouNTY LAND REGISTRAR, MlGORlCOUNTY..... ........4rH RESPONDENT
THE ATTORNEY GENERA1............... ............5rH RESpONDENT

ORDER

TH.lS.matter coming up for hearing of Notice of Motion dated 23Ro october 2023, under
certificate of urgency before Hon. justice Mohammed N. Kullow, this 3orH day of october2023.

ITISH EREBY ORDERED: .

i. IIAI this application be and is hereby certified as urgent2' THAT pending the hearing and determination the initant application on orders oftemporary Conservatory orders be and is hereby issued stayi;g the implementation
of Kenya Cazette No. g5 of 2023.

:. IHAT the application be served on the Respondents within 3 days.4' THAT the Respondent do file and serve their replying affidavit within I days of
service of the applicant.

5' That the application.be canvassed by way of written submissions. The applicant tofile and serve the submissions within 3 days of'service of the responaenii replying
_ {fla yit together with any further affidavit if any.
q IHAT the Respondent to file their submissions within 3 days thereafter.7. THAT the matter be mentioned on 20/11/2023 to confirm compliance with the

above directions.

6IVEN UNDER MY HAND AND THE SEAL OF THI5 HONOURABLE COURT THIS 30th

HON. M. N. KULLOW
JUDGE

tJ-

EPUTY REGISTRAR
MENT AND LAND COURT
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TAKE NOTICE lhit ir. valid Court Order any ptrty rerved with theorder hereinand doe, nol comply wirh orderi therelnwill bccited for (onlemDt oflhe lamc .nd be llable lo impritonment ,or a term not €x(eeding rix monthJ or .ttachment of your fro'perty o'ri.'oo,n-
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REPUBTIC OF KENYA

MINISTRY OF ENVIRONMENT, CTIMATE CHANGE AND FORESTRY

CABINET SECRETARTS RESPONSE TO PUBLIC PETITION NO. 04 OF 2023

ON DETAYED ADJUDICATION AND SETTLEMENT OF SQUATTER,S AFTER,

THE EXPIRY OF LEASE OF MACALDER MINES LTD IAND - I\4ACALDER

FOR,EST

l. lntroduction

The National Assembly, through letter Ref. No. Ref. No.

KNA/DLPS/PPETC/CORW2O24/059 dated llth April 2024 requested the

Cabinet Secretary, Ministry of Environment, Climate Change and Forestry to

respond to a public petition by Hon. Tom Mboya Odege, MP Nyatike

Constituency on delayed adjudication and settlement of squatters after the

expiry of lease of Macalder Mines Ltd land.

Petition

i. Engages the Ministry of Lands to enrure that the Macalder land is re-

adjudicated to allow the owners to acquire title deeds and save the

residents from alleged erron@us and mirsing records; and

ii. Makes any other recommendation or action it deems fit in addressing

the plight of the Petitioners.

1



The County Government of Migori has filed a suit (ELC 001 of 20232

County Crovemment of Migori vs CS Ministry of Environment. Climate

Change and Forestry, KFS and AG) challenging the gazettement of

Macalder as a public forest and Section 31(2) of the Forest Conservation

and Management Act, 2Ol6 on the process of gazetting public forests.

Thank you Chair and Hon. Members,

Hon. Soipan Tuya, EGH
Cabinet Secretary
Ministry of Environment, Climate Change and Forestry

Date 2lr )une2O24
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REPUBLIC OF KEI\IYA

MINISTRY OF LANDS, ruBUC WORKS, HOUSING AND URBAN
DEVELOPMENT

RESPONSES TO THE NATIONAI ASSEMBLY PUBLIC PETMONS COMMITTEE
ONVARJOUS PETMONS

Honourable Chair,

Pursuant to a letter Ref. KNA/Dtps/ppmc/coRR/zoz4/006 dated, Fenruary
15,, 2023 , the committee invited the cabinet Secretary Ministry of Lands, pubh;
Works, Housing andllrban Development to respond to;

i. Public Petition No. 4 of Zozs regarding delayed adjudicationof squat-
ters after the expiry of lease of Macalder Mines Ltd r,and on the total
acreage of the gazettedland

Public Petition No. 11 of 2023 regardingthe illegal acquisition of pri-
vate land by the defunct Awendo Town Council on the nature of re-
striction put on parcel no. North Sakwa/ Kamasoga/llg} land and
the list of all the original owners of the entire land, which is the sub-
ject matter of the petition, as well as those that were compensated after
compulsory acquisition.

Public Petition No. 36 of 2O2S regardirg delayed adjudication and
settlement of residents of Misufini, Yibandani and Kbarani Subroca-
tions, Tezo location, Kilifi County on the ownership status of L.R. No,s.
5046/9-s8

t.\^r/*
- ( ,-t'rE -( r'r*ils

ll.

lll

lv

Honourable chair, this is further to our response dated November 14, zo2g,
markedannexure 1.

Public Petition No. 14 of 2023 regarding delayed adjudication and
settlement of residents of Mnarani Sublocation, Kilifi County on the
provision of a comprehensive response on the petition



t

Responses

i. Public Petition No. 4 of 2023 rqardrngdelayd,adjurdication of squat-
ters after the expiry of lease of Macalder Mines Ltd,Land on the totar
acreate of the gazettel,land

Honourable Chair,

Macalder Mines falls within a parcel registered as
Muhuru/Ka dem / Macalder / 498 measuring approximatety zt-ez .s Hectares
(approximately 5,355.9 Acres).

The.total lcyage of the land gazetted as a forest by the Cabinet Secretary,
Ministry of Environment, Climate change and Forestry inl,r.gal Notice No. ss
of 2023 marked annexure 2 is 2494.95 Hectares (approiimatery 6,165.0
Acres).

I

The initial land was MR. No. 123 with an acreate of 6 r 78 acres as presented
in Survey plan FR. No. 4948. A resurvey was done in 1993 which ionverted
MR. NO. 123 to LR. NO. 17955 with an acreate of 2,SOO Hectares (6,17g
acres).

In 1993, a subdivision of LR. No. 1795s resulted into LR. No. 17955/t and
17955/2 with acreages of 1.019 Hectares (z.sls acres) and 4.170 Hectares
( I O.30 acres), respectively.

ii. Public Petition No, 1I of 2o2s rqarding the illegal acquisition of pri-
vateland by the defunct Awendo Town councilon the nature ofre-
r-t"ig|o" put on parcnl no. North Sakwa/ l{.rrmalnga/llgs land and
the list of all the orfinal owners of the entire land, which is the sub-
ject matter of the petition, as well as those that were compensated af-
ter compulsory acquisition.

Honourable Chair'r I wish to respond as follows;

The parcel North sakwa /Kamasoga/ I l98 measuring 0.SHa was initially regis-
tered in favour of obiero omedo on february g, rgz7 as the absolute proprie-
tor. However, on April 18, 1984 a restriction was registered against the said
parcel of land restricting any dealings on the within written land until a portion
measuring o.SHa set aside for the expansion of the south Nyanza Sugar scheme
(Awendo Township Expansion) in South Nyanza District has been transferred
to the Government. Annexure 3 is a copy of the green card.

The parcels which were supposed to be surrendered to the Government were
advertised vide gazette notice No. 3737 of December 24,1976 outlining vari-
ous parcels to be acquired by the government for the aforesaid reason. Annex-
ure 4 is a copy of the Gazette Notice



It is worth noting that the parcel in question being Lr No. North
Sakwa/Kamasoga/7193 was unutilized for gazetted reason as the lands were
found to be unsuitable for sugarcane farming and were not therefore, occupied
by south Nyanza Sugar Scheme,, and considering section 7s of the constitution
requires that once land has been compulsorily acquired, ought to be used for
the designated purpose only, the original owners of the suiiland ought to be
registered as the lawful owners of the unutilised parcels of the suit land.

A case was filed by the registered owner of the land together with twelve (12)
others where they placed seventeen (17) issues for court determination and a
decision on the same was made vide a court Judgment dated November ls.,
2oo9 in Civil Suit No 133 of zoos at Kisii High Court. Annexure 5 is a copy oi
the judgment.

According to the decree, the court ordered for the restriction to be withdrawn
and a transfer to be registered in favour of the initial owner (Obiero Omedo).
Upon the registration of the transfer a title deed was issued in favour of one
Obiero Omedo the initial registered proprietor.

on May 26, 2ozl vide Succession case No. r 79 of 2o1g in Migori Iaw Courts
the said parcelof land was transferred to George otieno obierols abeneficiary
and a title deed was issued. Upon transfer the register was closed on September
25,2023 on suMivision in to two portions number zg4s and 2g46 andthere-
fore, the above register ceased to exist.

The following is the list of original land owners as the Gazette Notice No. 47 of
r 968.

Kamasoga Sub-location
Plot No istered OwnerRe

34 Nyandele Nde8e
35 John Olale
36
37 John Okwanv
38 Abol Ahomo3g

Obiero Omedo
40 Obat Omedo
4t fo d ty all)NS CC Rese drye Ar en Coo mm nu H
42 James Onya o Odera
43 Daniel Dida Oluoch

(Re d fo nd th AdNS C C Serye r Awe o Se l1e Da VCSriStsv
45 Andrew Amido
51 ( rved fo d )NS CC ReSC Ar en o tea r tnpol
to4 Awiti Olilo
105 Mbogo Olilo

K. Ochola Sidika

39

44 Church)



r06 Joseph Oduol Olilo
t07 Petalis Radipo Olilo
108 Daniel Owawa Olilo
109 Oludo Oludo
lt0 Okeyo Olilo

Ochome Saula
S.N.C.C (Reserved for Coffee Socie tv)

118
119 Raywer Hinga
212 S.N.C.C (Reserved for Awendo Water Pump)
589 John Olieko Aenda and R. Awuondu Alieko

J. Obogo (name not legible)
S.N.C.C (Reserved for Awendo Muslim)

1039 S.N.C.C (Reserved for Awendo Pentocostal Church
1054 John Mrjungu Kisia
t067 John Eliud o utu
to79 K. Group (nane not legible)

Ne lson orwa oobu a and Kenedv oCh Ien8 Orwa
1081 Rosalina akure
to82 Barrack Owiro and
1083 Joab Oylugi
1089 John Agreey Onjola
1090 James Onya o
1091 Solomon Ogutu Odera
to92 Festus Oguta Osoi and Elija Odongo Owiro
1093 Jairo Owino Odera
t094 Agani Odera
r095 James Onyango
7toz Boaz Owino Opiyo
l1l1 Timotheo Rayamo Okwach
ttt4 Phoebe Akinyi Odenyo

Denis Ochora Owinog
1116 Samuel Ondiega Okwach
tttT Salim Nyamwanda Okwach

Vitalis Nyaisia Okwach
t 155 Bernard Otieno
rr82 Joel Orege Atisu
Wawere Sub-location

Odoyo Ojamb
156 Fatuma Achie
ts7 Odhiambo Odundo
158

111

177
S.N.C.C (Reserved for Sare Water Point)

s90
7025

1080

1115

I118

155

Joseph Oduqgo



)
159 Opiyo Olumwa
1 6 I
162

S.N.C.C

S.N.C.C
163 Barack Aduo
164 Ishmael Mijungo

Dalnras Kawa Achacha
166 Washi ton Waganrba
167 Silvanus OpiyoChacha
167 Okombo Okwiri - share

Okwiri Okwiri-share
169 Opany Okwiri
171 Nehemia Okinyi
772 JeremiaKamala

Opero Odek
199 Anderea Angila
200 Odhiambo Dawo
201 Mijungu Ochala
202 Dawo Muj unSu
203 Ronga Miswetu
204 Mijungu Miswetu
205 Otieno Miswetu
206 Wagumba Miswetu
207 Silphano Miswetu
208 Oduor Miswetu
363 Mijungu Ochola

Okumu Oyier
so2 John W umba
s25 Miganda Madiri
592 Pius Arido
611 Aura Ojambi

Odongo Madiri-share
Otieno Ma nda-share

Waundaha Sub-location
138 Joram Ogundha

Christopher alando
139 James Otieno Amamo
422 Owiti Mamba

Honourable chatr, we request for more time to provide the list of persons who
were compensated after compulsory acquisition.
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Honourable chair, information on the ownership status of L.R. No,s so46/g-
38 is presented in the matrix below.

L.R NO. SIZE(HA.) REGISTERED OWMR
5046/9 (To be

22.30 The Coast Develo ment Com n Ltd
so46/ tt 71564 1.520 The Coast Development Company Ltd

The title has been closed on surrender.
5046/ t2 (To be
5046/ 13 (To be
5046/ t4 73536 o.o28t The Coast Development Company Ltd.

There is a caution dated May g, ZOZ3
by Victori
beneficiar

a Naishorua Keen claiming
interest.

5046/ t5 IJJJI The Coast Development Company Ltd.
There is a caution dated May g, ZO2S
by Victoria Naishorua Keen claiming
benefici rnterest

5046/ t6 73538 0.0386 The Coast Development Company Ltd
There is a caution dated May g, ZOZT
by Victori
beneficiar

a Naishorua Keen claiming
interest.

5046/ 17 0.040s Th
Th
by

e Coast Development Company Ltd.
ere is a caution dated May g,2O2S
VIc torta Na ishorva Kee n cla Im1n8

be nefIC I
5046/ 18 73540 0.o425 The Coast Development Company Ltd

There is a caution dated May g, ZOZT
by Victori
beneficiar

a Naishorua Keen claiming
interest.

5046/ t9 73541 o.o444 The Coast Development Company Ltd
There is a caution dated May g, ZOZT
by Victoria Naishorua Keen claiming

interest.benefici
5046/20 73542 o.o463 The Coast Development Company Ltd.

There is a caution dated May g, ZOZT
by Victoria Naishorua Keen claiming
beneficiar lnterest-

5046/ 2t 73543 o.0482 The Coast Devel ment Com an Ltd

,

Public Petition No. 36 of 2023 regarding delayed adludication and
settlement of residents of Misufini, yibandani andKbarani subloca-
tions, Tezo location, Kilifi County on the ownership status of L.R No,s.
5046/9-38

c.R NO.

5046/ 10 71563

o.0293

73s39

interest.



There is a caution dated May 9,2023
by Victoria Naishorua Keen claiming
beneficia rnterest.

5046/22 73544 0.0501 The Coast Development Cornpany Ltd.
There is a caution dated May 9,zOZs
by Victoria Naishorua Keen clairning
benefici tnterest.

so46/23 (To be )
5046/24 73546 o.0446 The Coast Development Company Ltd.

There is a caution dated May 9r 2023
by Victoria Naishorua Keen claiming
beneficia tnterest.

5046/25 73547 0.0450 The Coast Development Company Ltd.
There is a caution dated May 9,2023
by Victoria Naishorua Keen claiming
benefic interest.

so46/26 73548 0.0450 The Coast Development Company Ltd.
There is a caution dated May 9,2023
by Victoria Naishorua Keen claiming
beneficia lnterest

5046/27 73549 The Coast Development Company Ltd.
There is a caution dated May 9,,2029
by Victoria Naishorua Keen claiming
benefici rnterest
(To be )

so46/29 73551 o.0677 The Coast Development Company Ltd.
There is a caution dated May g,2OZs
by Victoria Naishorua Keen claiming
benefici lnterest

0.04 t0 The Coast Development Company Ltd.
There is a caution dated May 9,2023
by Victoria Naishorua Keen claiming

interest.beneficia
5046/ 31 (To be
5046/32 73554 o.0422 The Coast Development Company Ltd.

There is a caution dated May g,2OZg
by Victoria Naishorua Keen claiming
beneficia rnterest.

so46/33 73555 o.o342 The Coast Development Company Ltd
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming

interest.benefici
5046/34 73556 0.0594 The Coast Development Company Ltd.

There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficia rnterest

)

0.1543

so46/28

so46/30 73552
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5046/3s 0.0450 The Coast Development Company Ltd
There is a caution dated May grZOZT
by Victoria
benefici

Naishorua Keen claiming
interest.

so46/36 o.o450 The Coast Development Company Ltd.
There is a caution dated May g, ZOZT
by Victori
beneficiar

a Naishorua Keen claiming
interest.

so46/37 73ss9 Th
Th

beneficia
Naishorua Keen claiming

interest.

e Coast Development Company Ltd.
ere is a caution dated May g,zOZs

5046/38 (To be provided)

Copies of the search certificates are marked,annexure 6.

iv. Public Petition \g. ta of 2o2s regardug delayd, adfitdicatron and,
settlement of residents of Mnarani Sublocitionr-Kilifi County.

The Petitioners, who are residents of Mnarani village in Mnarani ward, Kilifi
North constituency claim that they have occupied the subject land for more
than 100 years. They allege that the whole Mnarani rillag. was surveyed on
.28th.May 1912 and granted in favour of Mr.Byremji nustumji Khanjuri but the
land was later illegally acquired by Arab familiej who registered the land as
their property.

The petitioners aver that the land measures approximately lz2.g acres and is
registered as plot No. ySRl3o section v in the name of Kalthum Binti
Mohammed and shariffa Binti Mohamed as an agricultural land. They further
claim that the registered owners migrated to the Middle East leaving the
property under the care of the trustees who invited the locals to settle in the
area willingly and pay a monthly fee. They claim they were allowe d to bulld a
school which is the present Mnarani primary School.

The Petitioners further allege that the land ceased being an agricultural land,
andbecame residential owing to the population size of-2o,oo-o people with a
Mosque, Churches, Schools and other social amenities. They ctainr- that they
have put the land into good economic use, constructed residentials houses and
commercial centres which is earning them income.

The petitioners claim that efforts to have the matter addressed by the relevant
authorities have been futile and it is the reason they have prayedthis Committee;

i. Inquire into the ownership of the land occupied by Mnarani residents
registered as plot No. ysRl3o section v situated at Mnarani-Kilifi

735s7

73558

o.0437

by Victoria
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Takaungu in the name of Kalthum Binti Mohammed and Shariffa Binti
Mohammed;

ii. Recommend that the parcel of land in Mnarani be acquired and granted,
to the present occupants and that the process of compensation be final-
ized;

iii. Recommend that the landbe adjudicatedso as to ensure that the residents
acquire title deeds and save the residents from the allegederroneous rec-
ords and missing information on the parcels of. land; and,

iv. Makes any other recommendation or action it deems fit in addressing the
plight of the petitioners.

Honourable Ct:.a;fu,

As per our records, the land in question falls under plot No. 7 Group v Kilifi
m,easuring approximately 172.80 acres. It is registered as LT. 45, Folio 475, File
15284 on freehold basis in favour of wakf of Khadija Binti suleiman El-Busaidy
who is still the current registered owner. Annexure z is a copy of the certificatl
of postal search.

However,, the parcel of land has been encumbered by three different caveats
registered in favor of three different parties;

o Caveat dated April 2l,l96s by Ag. Registrar of Titles Mombasa claiming
ownership by compulsory acquisition by virtue of Gazette Notice No. 12
of 1965 - 7.2O acres.

t Caveat dated November 4, 1965 by East African power and Lighting
claiming a grant of easement.

o Caveat dated lg65 by Ag. Registrar of Titles on behalf of Government of
Kenya claiming ownership by compulsory acquisition of z.gs acres being
portion of Plot 7 Group V by virtue of Gazette No. 72 of 1966.

Honourable chair, the Ministry will in the next Financial year (2o24/zozs)
initiate negotiations with the registered land owners with a view of arrivirg at
an agreeable compensation and surrender of the land for settlement.

Honourable Chair, I submit.

Ho.. 4!ice'rCr-u'h.ome
CABINET SECRETARY

February 28,2024
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