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t cHAIRPERsoN'sFoREwoRD

The Public Finance Management (Equalisation Fund Administration) Regulations, 2021 were

made by the Hon. (Amb) Ukur Yattani, EGH, Cabinet Secretary of the National Treasury &
Planning, pursuant to section 205 (l) of the Public Finance Management Act, 2012 which

empowers the Cabinet Secretary to make Regulations. These Regulations require Parliament's

approval before they take effect.

The Regulations were published in the Kenya Gazette on29th April, 2021, vide Legal Notice

No. 54 of 2021, submitted to the Clerk of the National Assembly on 4th May,202l and

subsequently laid in the House on 11th May,202l.

The Regulations mainly seek to provide guidance on the administration and management of
the Equalisation Fund whose operations were halted by a court order on 5th November,2079

followingPetitionNo.2g2of2016. ThecourtorderdisbandedtheEqualisationFundAdvisory
Board (EFAB) and any funher expenditure from Equalisation Fund.

These Regulations will ensure that stalled projects are completed and new ones initiated as

envisaged by Article 204 of the Constitution in order to bring the quality of those areas to the

level generally enjoyed by the rest of the nation, so far as possible.

In accordance with section 16 of the Statutory Instruments Act,2013, the Committee held

consultations with Hon. (Amb.) Ukur Yattani, EGH, the Cabinet Secretary for the National

Treasury & Planning on27th May,202l in Mombasa to deliberate on this matter.

Having examined the Regulations against the Constitution of Kenya, the Interpretations and

General Provisions Act (Cap 2), the Public Finance Management Act (No. l8 of 2012) and the

Statutory Instruments Act (No. 23 of 2013), the Committee was satisfied that the Regulations

were submitted to the National Assembly within the statutory timelines stipulated in section I I

of the Statutory Instruments Act, 2013.

The Committee was also satisfied with the extent of public participation undertaken as required

by Articles l0 and 118 of the Constitution and sections 5, 5A and the Schedule to the Statutory

Instruments Act, read together with Standing Order 210.

With the foregoing, therefore, the Committee approved the Regulations in accordance with

Standing Order 210 (4) (a) and section 205 (1) of the Public Finance Management Act (No. 18

of 2012) which requires the approval of the National Assembly.

In conclusion, I wish to thank the Speaker and the Office of the Clerk of the National Assembly

most sincerely for the invaluable support accorded to the Committee in the discharge of its

mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

section 205(1) of the Public Finance Management Act (No. 18 of 2012) and Standing Order

No.l99, it is my pleasure and duty to present to the House, the Committee's Report on the

Consideration of the Public Finance Management (Equalisation Fund Administration)

Regulations, 2021 (L.N. No. 54 of 202 l)

HON. WILLIAM KASSAIT KAMKET, M.P.

Committee on Delegated Legislation: Report on the Consideration of the Public Finance Management

(Equalisation Fund Administation) Regulations, 2021 (Legal Notice No. 54 of 2021)
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r.O PREFACE

1.0 Establishment and Mandate of the Committee

1. The Select Committee on Delegated Legislation is established pursuant to Standing Order
No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory
instrument, whether it is in accordance with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:
a) is in accordance with the provisions of the Constitution, the Act pursuant to which

it is made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;
c) contains a matter which in the option of the Committee should more properly be

dealt with in an Act of the Parliament;

d) contains imposition of taxation;

e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in respect to which the
Constitution does not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory instrument
calls for any elucidation;

i) appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

j) appears to have had unjustifiable delay in its publication or laying before
Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable
decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;
p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and

q) accords to any other reason that the Committee considers fit to examine.

Commiltee on Delegated Legislation: Report on the Consideration of the Public Finance Management
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I l.l Committee Membership

3. The Committee membership comprises -

The Hon. Waihenya Ndirangu, M.P.

Roysambu Constituency

Jubilee Partv

The Hon. William Cheptumo, M.P

Baringo North Constituency

Jubilee Partv

The Hon. Cecily Mbarire, MGH, M.P

Nominated

Jubilee Partv

The Hon. Alice Wahome, M.P.

Kandara Constituency

Jubilee Partv

The Hon. Robert Mbui, M.P.

Kathiani Constituency

Winer Democratic Movement -Kenva

The Hon. Daniel Maanzo, M.P.

Makueni Constituency

Wiper Democratic Movement -Kenva

The Hon. Timothy Wanyonyi, M.P.

Westlands Constituency

Oranse Democratic Movement

The Hon. William Kassait Kamket, M.P. (Chairperson)
Tiaty Constituency

KANU

The Hon. Muriuki Njagagua, M.P. (Vice Chairperson)
Mbeere North Constituency

Jubilee Partv

COMMITTEE MEMBERS

The Hon. Ronald Tonui, M.P
Bomet Central Constituency

Jubilee Partv

The Hon. William Kamoti, M.P.

Rabai Constituency

Oranse Democratic Movement

The Hon. Martha Wangari, M.P.

Gilgil Constituency

Jubilee Partv

The Hon. Gideon Mulyungi, M.P.

Mwingi Constituency

Winer Democratic Movement - Kenva

The Hon. (Dr.) Wilberforce Oundo, M.P

Funyula Constituency

Oranse Democratic Movement

The Hon. George G. Murugara, M.P

Tharaka Constituency

Democratic Partv

The Hon. Jennifer Shamalla, M.P

Nominated
Jubilee Partv

Committee on Delegoted Legislation: Report on the Consideration of the Public Finance Management
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The Hon. Munene Wambugu, M.P
Kirinyaga Central Constituency

Jubilee Partv

The Hon. Patrick Mariru, M.P
Laikipia West Constituency

Jubilee Partv

The Hon. Sammy Seroney, M.P.

Nominated
Wiper Democratic Movement - Kenva

The Hon. Tindi Mwale, M.P.

Butere Constituency

Amani National Coneress

The Hon. Edith Nyenze, M.P.

Kitui West Constituency

Winer Democratic Movement - Kenva

The Hon. Abdi Koropu Tepo, M.P.

Isiolo South Constituency

Kenva Patriots Partv

The Hon. Robert Gichimu, M.P
Gichugu Constituency

Jubilee Partv

Committee on Delegated Legislation: Report on the Consideration of the Public Finance Management
(Equalisation Fund Administration) Regulations, 202 I (Legal Notice No. 54 of 2021) 3
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1.2 Committee Secretariat

4. The secretariat facilitating the Committee comprises -

Ms. Cherotich Maritim
Senior Cler* Assistant (Team Leader)

Mr. Mohamed Jimale

Clerk Assistant II

Mr. Wilson Dima Dima
Principal Legal Couns el

Mr. Josphat Motonu
Fiscal Analyst I

Ms. Noelle Chelagat

Media Relations Ofiicer II

Mr. Anthony Wamae

Assistant Serjeant at Arms

Mr. Charles Ayari
Super int endent of Ele c tronic s

Ms. Mary Otieno

Office Superintendent

Committee on Delegated Legislation: Report on the Consideration of the Public Finance Management
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2.0 CONSIDERATION OF THE PUBLIC FINANCE MANAGEMENT

(EQUALISATION FUND ADMINTSTRATION) REGULATIONS, 2021

2.0Introduction

5. The Public Finance Management (Equalisation Fund Administration) Regulations, 2021,
were made by the Hon. (Amb) Ukur Yattani, EGH, Cabinet Secretary of the National
Treasury & Planning, pursuant to section 205 (l) of the Public Finance Management Act,
2012 which empowers the Cabinet Secretary to make Regulations establishing public
Funds.

6. The Regulations were published in the Kenya Gazette on 29th April, 2021, vide Legal
Notice No. 54 of 2021, submitted to the Clerk of the National Assembly on 4th May,202l
and subsequently laid in the House on I lth May,202l.

2.1 Legislative Context

7. The Equalisation Fund was established under Article 204 (1) of the Constitution which
requires that one half per cent (0.5%) of all the revenue collected by the national
government each year, calculated on the basis of the most recent audited revenues, as

approved by the National Assembly, to be paid into the Fund. As a pre-condition to the
utilization of the Equalisation Fund, Article 216(4) of the Constitution requires the
Commission on Revenue Allocation to determine, publish and regularly review a policy in
which it sets out the criteria by which to identifu the marginalized areas.

8. Article 204 further provides that the National Government shall use the Equalisation Fund
to provide basic services including water, roads, health facilities and electricity to
marginalised areas to the extent necessary to bring the quality of those areas to the level
generally enjoyed by the rest of the nation, so far as possible.

2.2 Purpose of the Regulations

9. The Regulations seek to -
a) establish a Board to advise the Cabinet Secretary on the proper and effective

performance of the Fund;

b) provide guidance on the administration and management of the Fund;

c) provide for the withdrawals from the Fund;

d) provide for completion of ongoing projects under the first policy;

e) provide for implementation of new projects under all subsequent policies; and

0 provide for the procedures in relation to winding up of the Fund.

2.3 Overview of the Regulations

10. Regulation 4 provides for the establishment of the Equalisation Fund Advisory Board
comprising of -

a) the Chairperson who shall be appointed by the Cabinet Secretary;

b) the Principal Secretary to the National Treasury or his representative designated in
writing;

Committee on Delegated Legislation: Report on the Consideration of the Public Finance Management
(Equalisation Fund Administration) Regulations, 2021 (LegalNotice No. 54 of 2021)
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c) the Principal Secretary responsible for matters relating to devolution or his or her
representative designated in writing;

d) one person from a pastoralist community nominated by the National Assembly;

e) one person nominated by the Senate;

0 one person nominated by the Council of Govemors drawn from the areas defined
as marginalised;

g) the Chief Executive Officer who shall be the secretary to the Board; and

h) three other persons nominated from organizations working in Equalisation fund
beneficiary counties and special interest group, appointed by the Cabinet Secretary.

11. Regulations 5, 6,7 and 8 stipulates the qualification requirements of the Board Members,

tenure of office, vacation of office and functions of the Board, respectively.

12. Regulation 10 provides for expenses ofthe Board. Expenses are capped at three per cent

(3%) of the annual approved Equalisation Fund allocation.

13. Regulations 14, 16 and l8 establish the County Technical Committee, the Sub-County

Technical Committee and the Project Identification and Implementation Committee,

respectively;

14. The Chief Executive Officer who is the head of the secretariat is established under

Regulation 21. The officer will be appointed by the Cabinet Secretary.

15. Any unutilised balances in the Equalisation Fund shall not lapse at the end of the financial

year but shall be retained and used for the purposes for which the Equalisation Fund was

established. (Regulation 30)

16. Regulation 31 provides for the Winding up of the Fund.

2.4 Conferring with the Regulation Making Authority

17. In accordance with section l6 of the Statutory Instruments Act, 2013, the Committee held

consultations with Hon. (Amb.) Ukur Yattani, EGH, the Cabinet Secretary for the National

Treasury & Planning on27th May,202l in Mombasa to deliberate on this matter.

18. The Cabinet Secretary informed the Committee that the Equalisation Fund was initially

administered through the defunct Equalisation Fund Advisory Board (EFAB) as provided

for in section 4.1 of Gazette Notice No 17ll dated l3th March,2015. However, on 5th

November 2019, the High Court declared the Equalisation Fund Guidelines

unconstitutional, null and void, following Petition No. 292 of 2016. This in effect

disbanded Equalisation Fund Advisory Board and any further expenditure from

Equalisation Fund.

19. The National Treasury was directed to develop a statutory instrument on the administration

of the Equalisation Fund and it is on this basis that PFM (Equalisation Fund

Administration) Regulations, 2027 were developed and have since been approved by

Cabinet, published and awaiting Parliamentary approval.

Committee on Delegated Legislation: Report on the Consideration of the Public Finance Management
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2.4.1 Disbursements from the Equalisation Fund

20. The disbursements so far made are based on the First Policy on marginalization which
identified fourteen (14) Counties as marginalized areas. The Policy also recommended the

criteria for sharing revenue among the 14 marginalized Counties and had a time horizon of
three fi nancial years, i.e., 20 I 4 I I 5, 20 I 5 I I 6 and 20 I 6l 17 .

21. The Equalisation Fund entitlement since promulgation of the Constitution 2010 is as shown
in Table 1 below: -

Table 1: Equalisation Fund entitlement and allocation since inception

Notes

l. There was no allocation in the first three FYs i.e.,2011112,2012113 and20l3ll4 since the First Policy
identifying the marginalized areas had not been put in place by the Commission on Revenue Allocation.

2. The total funds appropriated are Ksh.l2.4 billion in the Equalisation Fund Appropriation Act, 20 1 7 and
the balances on the same in the Equalisation Fund Appropriation Act, 20 l8 for that financial year .

22. Based on the two appropriations, the National Treasury had at 3l't May, 2021 disbursed a

total of Ksh.10,346,573,051 to Ministries, State Departments and Agencies implementing
the identified projects in the l4 marginalized Counties.

2.4.2 Status of Implementation of Projects in 14 Counties (First Policy)

23. Projects identified for funding from the Equalisation Fund in the l4 Counties and based on
the First Policy on marginalization were to be financed from entitlements to the
Equalisation Fund of the financial years 2014115,2015116 &.2016/17 and as appropriated
in Equalisation Appropriation Act, 201 7 and Equalisation Appropriation Act, 2018 to their
completion. As such, projects were only identified once based on the First Policy in the FY
2016 and the same have been under implementation since then.

Committee on Delegated Legislation: Report on the Consideration of the Public Finance Management
(Equalisation Fund Administration) Regulations, 2021 (Legal Notice No. 51o.f 2021) E

SNo. Financial
Year

Most recent audited revenues approved by the National Assembly Equalisation Fund
Allocation (Kshs.)

Equalisation Fund
Entitlement (0.5olo of
most recent audited
and approved
revenues)
(Kshs.)

Base Year for most recent audited
revenues approved by National
Assembly

Audited and approved
revenues by National
Assembly
(Kshs.)

(a) (b) (c) (d) (e)

I 20lL/12 200812009 468. I 5 1.970.000 0 2,340.759.850

2 2012n3 2009t2010 529,300.000.000 0 2.646.500.000

J 20t3/14 20t0/20t0 529.300.000.000 0 2.646.500.000

4 20t4n5 2012/2013 776.900,000.000 400.000.000 3.884.500.000

5 2015il6 20t2/20t3 776.900,000.000 6,000.000,000 1.884.500.000

6 20t6^7 20t3/20t4 935.600,000.000 6,000,000.000 4,678.000.000

7 2017il8 20t3t2014 93 5.6000.000.000 0.0 4.678.000.000.00

8 2018/t9 20t3t20t4 93 5.600.000.000.00 0.0 4,678.000,000

9
2019t20 2014/2015

l .03 8,03 5,000.000.00
0.0

5, r 90,1 75.000.00

Total rmount due to Equalisfltion Fund r 5,345,786,970 t 2,400,000,000 34,626,934,850
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24. New projects will only be identified based on the Second Policy on marginalization and

once the PFM (Equalisation Fund Administration) Regulations 2021 are approved by

Parliament. Thirty-four (34) Counties are envisaged to be funded in the Second Policy.

2.4.3 Status of all the Equalisation Fund Projects to date

2.4.4 Second Policy Beneficiaries - 34 Counties

25. The beneficiaries of the Second Policy Equalisation Funds are as follows -
No. Countv Constituencies
I Baringo Baringo North, Baringo South, Mogotio, Tiaty
) Bomet Chepalungu

3 Bungoma Mt Elgon

4. Busia Budalangi, Teso North

5. Elgeyo Marakwet Keiyo South, Marakwet East, Marakwet West

6. Garissa Balambala, Dadaab, Fafi, Garissa Township, ljara, Lagdera

7 Homa Bay Homa Bay Town, Ndhiwa, Suba North, Suba South

8. Isiolo Isiolo North. Isiolo South

9 Kaiiado Kajiado Central, Kajiado South, Kajiado West

10. Kericho Bureti, Kipkelion West, Sigowet/Soin

I l. Kilifi Canze, Kaloleni, Kilifi North, Magarini, Malindi, Rabai

12. Kisumu Muhoroni, Nyando

13. Kitui Kitui East, Kitui South, Mwingi Central, MwingiNorth

14. Kwale Kinango, Lunga Lunga, Matuga, Msambweni

15. Laikipia Laikipia North, Laikipia West

16. Lamu Lamu East, Lamu West

17. Machakos Masinga

18. Mandera Banissa, Lafey, Mandera East, ManderaNorth, Mandera
Mandera West

19. Marsabit Laisamis, ale, North Horr, Saku

20. Meru Igembe South, South Imenti, Tigania East

21. Migori Kuria West, ke, Suna West, Uriri
,,) Muranga Gatanga

23. Nakuru

24. Nandi Nandi Hills, Tinderet
,( Narok Emurua Dikirr, Kilgoris, Narok East, Narok North, Narok

So Narok West

Contntittee on Delegated Legislation; Report on the Considerution tf the Public Finance Managemenl
(Equalisation Fund Adnrinistration) Regulations, 2021 (Legal Notice No. 51 of 2021)

Implementing MDA
No. of
Projects

Tenderi ng/
Awarded

StalledNot
sta rte d

Inception < 50o/o 50o/a75o/o 7 6o/a99o/o

lOOo/"

(com pleted
)

Ministry of Health 8,1 II 2 0 7 l9 35 l0

State Department for
lnfiatsruct urei t hroueh KeRRA

84 7 0 8 22 l2 27

State Department tbr lrrigation 24 0 0 0 0 I 2 2t

Ministry Water and Sanitation t28 0 6 0 30 20 .35 37

State Department for Technical

and Vtrcational Training
l 0 0 0 I I 0 0

State Department of Early

l-earning Elasrc Education
t0 0 0 l0 0 0 0 0

Ministry of Energr 20 0 0 0 0 0 t7

TOTAL 3s2 l8 l9 l0 46 63 84 lt2
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26. Samburu Samburu East, Samburu Nofth, Samburu West

27. Siaya Bondo, Gem, Rarieda

28. Taita Taveta Taveta, Voi

29. Tana River Bura, Galole, Garsen

30. Tharaka Nithi Maara, Tharaka

31. Trans Nzoia Endebess

32. Turkana Loima, Turkana Central, Turkana East, Turkana North,
Turkana South. Turkana West

33. Wajir Eldas, Tarbaj, Wajir East, Wajir North, Wajir South, Wajir
West

34. West Pokot Kacheliba, Kapenguria, Pokot South, Sigor

2.5 Committee's Concerns

35. The Committee raised the following concerns with the Cabinet Secretary, National
Treasury -
i. THAT, approval of the Regulations will ensure the implementation of the Equalisation

Fund as envisioned in Article 204 of the Constitution of Kenya, 2010.

ii. THAT, the approval and operationalisation of the Regulations will ensure the

completion of 352 projects spread across the fourteen (14) marginalized Counties
identified in the First Policy and payment of pending bills of approximately Kshs.
1.2 billion which have been outstanding since 2019.

iii. THAT, there is need for the Commission of Revenue Allocation to further review the

Policy and Criteria for Sharing Revenue among Marginalised Areas to allow for
marginalised areas which were left out of the First and Second Policies to benefit from
the Fund.

iv. THAT, approval of the Regulations will ensure implementation of the Kshs. 6.8billion
allocated to the Equalisation Fund for the FY 202112022.

v. THAT, Article 204 (6) of the Constitution of Kenya gives the Equalisation Fund a

lifespan of twenty (20) years, subject to Parliament enacting legislation to extend its
operationalization by a maximum of six (6) years. This implies that the Fund has only
9 years before it lapses, and it is therefore imperative that the Fund is operationalized
without further delay.

vi. THAT, the current model is bureaucratic and may result in project delays. The Cabinet
Secretary informed the Committee that it was not possible to manage the Fund through
the CDF-model since it was challenged by the Petitioners in Petition No. 292 of 2016.

3.0 COMMITTEE OBSERVATIONS

36. Having examined the Public Finance Management (Equalisation Fund Administration)
Regulations,202l in accordance with the Constitution of Kenya, the Interpretations and

General Provisions Act (Cap. 2),the Public Finance Management Act (No 18 of 2012) and
the Statutory Instruments Act (No 23 of 2013), the Committee made the following
observations -

Committee on Delegated Legislation: Report on the Consideration of the Public Finance Management
(Equalisation Fund Administration) Regulations, 2021 (Legal Notice No. 51of 2021) @



t
3.1 Statutory Timelines

l) THAT, the Regulations were published in the Kenya Gazette on 29th April, 202l,vide Legal

Notice No. 54 of 2021, submitted to the Clerk of the National Assembly on 4th May,202l and

subsequently laid in the House on I lth May,2021.

3.2 Public Participation

2) THAT, Articles l0 and ll8 of the Constitution, section 5,5A and the Schedule to the

Statutory Instruments Act, read together with Standing Order 210 requires the regulation-
making authority to conduct public participation and sufficient consultation with the

stakeholders and persons likely to be affected by the Regulations.

3) During the scrutiny meeting held between the National Treasury and the Committee, the

National Treasury demonstrated that it held extensive consultations with various stakeholders

while preparing the Regulations; whose input was considered before frnalization of the

Regulations. Further that due to the Covid-l9 requirements, most of the stakeholders'

consultations were undertaken virtually.

4) The National Treasury also attached an Explanatory Memorandum with a schedule of
persons with whom it consulted during their public participation exercises.

3.3 Regulatory Impact Statement

5) The Regulations do not require a Regulatory Impact Statement within the meaning of
sections 6,7 and 8 of the Statutory Instruments Act, as they are not likely to impose significant

costs on the community.

4.0 COMMITTEE RECOMMENDATION

37. Having examined the Public Finance Management (Equalisation Fund Administration)

Regulations,202l (Legal Notice No. 54 of 2021) in accordance with the Constitution of
Kenya, the Interpretations and General Provisions Act (Cap 2), the Public Finance

Management Act (No 18 of 2012) and the Statutory Instruments Act (No 23 of 201 3), the

Committee recommends that the House approves the said statutory instrument in

accordance with section 205 (l) of the Public Finance Management Act (No, 18 of
2012).

Signed. Date. ?34 S'u"t, ?'DLI

THE HON. WILLIAM KASSAIT KAMKET, M.P.
(cHATRPERSON)

Committee on Delegated Legislation: Report on the Consideration of the Public Finance Management
(Equalisation Fund Administration) Regulations, 2021 (Legal Notice No. 51 of 2021)



ANNEXURES

1. Adoption Schedule

2. Legal Notice No.54 of 2021and the Explanatory Memorandum

3. Committee Minutes
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COMMITTEE ON DELEGATED LEGISLATION

ADOPTION SCHEDULE

Repo* on the Consideration of the Public Finance Management (Equalizai,on Fund
Adminisration) Regulatio ns, 2021 (LN 54 of 2021)

We, the undersigned, hereby affix our signatures to this Report to affirm our approval:

DATE: t

SIGTA\TUREHON. MEMBER

Hon. Kassait Kamket, MP (Chairperson)t.

2. Hon. Muriuki Njagagua, MP (Vice Chairperson)

/')3. Hon. Waihenya Ndirangu, MP

Hon. Robert Mbui, MP4

huHon. Alice Wahome, MP5

Hon. Cecily Mbarire, MGH, MP6

WU^IL7 Hon. Daniel Maanzo, MP

irt rr- 28 Hon. William Cheptumo, MP

lar"l\r' ,9 Hon. Martha \Wangari, MP

'lHon. Timothy Vanyonyi, MP10.

Itl Hon. William Kamoti, MP

t/'..t" I oor,uralt2 Hon. Patrick Mariru, MP

t3 Hon. Ronald Tonui, MP

t4 Hon. Munene Wambugu, MP

15 Hon. Gideon Mulyungi, MP

{ A-L.AY16. Hon. Edith Nyenze, MP

17. Hon. Abdi Tepo, MP

18. Hon. George Murugara, MP

)il'19. Hon. Jennifer Shamalla, MP

20. Hon. (Dr.) Wilbetfotce Oundo, MP

Hon. Robert Gichimu, MP21.

s7\Hon. Sammy Seroney, MP22
,

Hon. Tindi Mwale, MP23

f,

t,
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MINUTES OF THE 29TH SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD AT 3.OO P.M. ON THURSDAY,}TTH MAY, 2O2I IN BAOBAB
CONFERENCE ROOM AT THE SERENA BEACH RESORT, MOMBASA

PRESENT

l. The Hon. Kassait Kamket, M.P.
2. The Hon. Muriuki Njagagua, M.P.
3. The Hon. Waihenya Ndirangu, M.P.
4. The Hon. Timothy Wanyonyi, M.P.
5. The Hon. Cecily Mbarire, MGH, M.P.
6. The Hon. Alice Wahome, M.P.
7. The Hon. Daniel Maanzo, M.P.
8. The Hon. Kamoti Mwamkale, M.P.
9. The Hon. Martha Wangari, M.P.
10. The Hon. Robert Mbui, M.P.
11. The Hon. Ronald Tonui, M.P.
12. The Hon. (Dr.) Wilberforce Oundo, M.P.
13. The Hon. Abdi Tepo, M.P.
14. The Hon. Edith Nyenze, M.P.
15. The Hon. George Murugara, M.P.
16. The Hon. Munene Wambugu, M.P.
17. The Hon. Nicholas Tindi Mwale, M.P.
18. The Hon. Robert Gichimu, M.P.
19. The Hon. Sammy Seroney, M.P.

ABSENT WITH APOLOGY

The Hon. Patrick Mariru, M.P.
The Hon. William Cheptumo, M.P
The Hon. Gideon Mulyungi, M.P.
The Hon. Jennifer Shamalla, M.P.

IN-ATTENDANCE

National Assembly Secretariat

l. Ms. Susan Maritim
2. Mr. Mohamed Jimale
3. Mr. Wilson Dima Dima
4. Ms. Linnet Otieno

5. Ms. Rahima Manzura

6. Mr. Charles Ayari
7. Mr. Anthony Wamae

8. Mr. Nimrod Ochieng

Chairperson
Vice Chairperson

Senior Clerk Assistant

Clerk Assistant II
Principal Legal Counsel

Legal Counsel II
Executive Secretary

Superintendent of Electronics (Audio)
Sergeant-at-Arms

Audio Records Officer
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The National Treasury & Planning

l. Hon. (Amb.) Hon Ukur Yatani, EGH-
2. Mr. Stanley Kamau
3. Mr. SamuelK. Kiptorus
4. Mr. Geoffrey Malombe, HSC
5. Ms. Jacqueline Muindi -
6. Mr. Guyo Boru
7. Ms. Rose Apunda
8. Ms. Mary Munyingi
9. Mr. David Kipsang
10. Mr. Richard Muthiga
1 l. Ms. Isabella Kogei

Cabinet Secretary
DiPIPM
Senior Deputy Director
Senior Deputy Accountant General
Deputy Chief State Counsel
Head of Equalization Fund
Economist
Senior Policy Analyst, PIM Unit
Senior Economist
Director of Planning, PIM Unit
Parliamentary Liaison offi cer

MIN.NO./NA/CDL/2O2III36 PRAYERSANDPRELIMINARIES

The meeting commenced at three o'clock with the Prayer.

MIN.NO. INNCDLI2OzIn37 CONSIDERATION OF THE PUBLIC FINANCE
MANAGEMENT (EQUALIZATION FUND

ADMINSTRATION) REGULATIONS, 2021 (L.N. 54

oF 2021)

The Chairperson welcomed the delegation from the National Treasury led by the Cabinet Secretary

Hon. (Amb.) Hon Ukur Yatani, EGH.

He thereafter informed the Committee that -
Introduction

The Equalization Fund was established under Article 204 (l) of the Constitution which requires

that one half per cent (0.5%) of all the revenue collected by the national government each year,

calculated on the basis of the most recent audited revenues, as approved by the National Assembly,

to be paid into the Fund. As a precondition to the utilization of the Equalization Fund, Article

216(4) of the Constitution requires the Commission on Revenue Allocation to determine, publish

and regularly review a policy in which it sets out the criteria by which to identify the marginalized

areas.

Implem entation Framework

The Equalization Fund was being administered through the defunct Equalization Fund Advisory

Board (EFAB) as provided for in section 4.1 of Gazette Notice No l7l 1 dated l3th March, 2015.

However, on 5th November 2019, the High Court declared the Equalization Fund Guidelines

unconstitutional, null and void following Petition No. 292 of 2016. This in effect disbanded

Equalization Fund Advisory Board (EFAB) and any further expenditure from Equalization Fund.

The National Treasury was directed to develop a statutory instrument on the administration of the

Equalization Fund and it is on this basis that PFM (Equalization Fund) Regulations, 2021 were
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developed and have since been approved by Cabinet, published and awaiting National Assembly
approval.

Disbursements from the Equalization Fund to date

The disbursements made up to date are based on the First Policy on marginalization which
identified l4 Counties as marginalized areas. The policy also recommended the criteria for sharing
revenue among the l4 marginalized Counties and had a time horizon of three financial years, i.e.,
2014/15,2015116 and 2016/17. The Equalization Fund entitlement since promulgation of the
Constitution 2010 is as shown in Table I below: -

Table l: Equalization Fund entitlement and allocation since inception of Equalization Fund

Notes

l. There was no allocation in the first three FYs i.e., 20llll2,2012/13 and20l3i l4 since the
first policy identifying the marginalized areas had not been put in place by the Commission
on Revenue Allocation.

2. The total money appropriated is Ksh.12.4 billion in the Equalization Fund Appropriation
Act2017 and the balances on the same in the Equalization Fund Appropriation Act 2018
for the financial year

S/No. Financial
Year

Most recent audited revenues approved by the National Assembly Equalization Fund
Allocation (Kshs.)

Equalization Fund
Entitlement (0.5%' of
most recent audited
and approved
revenues)
(Kshs.)

Base Year for most recent audited
revenues approved by National
Assembly

Audited and approved
revenues by National
Assembly
(Kshs.)

(a) (b) (c) (d) (e)

I 20lLilz 2008t2009 468,1 5 1,970,000 0 2,340,759,850

2 20t2/t3 2009no10 529,300,000,000 0 2,646,500,000

3 2013/14 20t012010 529,300,000,000 0 2,646,500,000

4 20t4ll5 20t2120t3 776,900,000,000 400,000,000 3,884,500,000

5 20t5/16 20t2120t3 776,900,000,000 6,000,000,000 3,884,500,000

6 20t6^7 20t3n0t4 935,600,000,000 6,000,000,000 4,678,000,000

7 2017/t8 2013t20t4 935,6000,000,000 0.0 4,678,000,000.00

8 201 8/l 9 20t3D0t4 935,600,000,000.00 0.0 4,678,000,000

9
2019t20 20t4/20ts

I ,03 8,03 5,000,000.00
0.0

5,1 90, 1 75,000.00

Total amount due to Equalizntion Fund 15,345,786,970 12,400,000,000 34,626,934,850
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Based on the two appropriations, the National Treasury has to date disbursed a total of
Ksh.10,346,573,051 to Ministries, State Departments and Agencies implementing the identified

projects in the 14 marginalized counties in financial as shown in tables 2,3 & 4 below: -

Status of implementation of the projects identified in FYs 2016117,2017118 and 2018/19 in

the 14 Counties

Projects identified for funding from the Equalization Fund in the 14 Counties and based on the

First Policy on marginalization were to be financed from entitlements to the Equalization Fund of
the financialyears 2014115,2015116 &.2016117 and as appropriated in Equalization Appropriation

Act,2017 and Equalization Appropriation Act,2018 to their completion. As such, projects were

only identified once based on the First Policy in the FY 2016 and the same have been under

implementation since then.

New projects will only be identified based on the Second Policy on marginalization and once the

PFM (Equalization Fund) Regulations202l are approved by National Assembly.

Status of all the Equalization projects to date

Overview of the Regulations

1) Regulation l: Citation;

2) Regulation 2: Interpretation;

3) Regulation 3: Purpose of the Regulations;

4) Regulation 4: Establishment of the Equalization Fund Advisory Board which shall

comprise of -
Page 4 of8

lmplementing MDA
No. of

Projects

Tendering/

Awrrded

Strlled/l{ot

strrte d
Inception < 50% 50ob75o/o 76%99%

100%

(complete d

)

Ministry of Health 84 ll 2 0
1 l9 35 t0

$ate Department for

lnfratsructure; throu$ KoRRA
84 7 8 0 8 22 l2 27

$ate Department for lrrigation 24 0 0 0 0 2 2t

Ministry Water and Sanitation 128 0 6 0 30 20 35 31

$ate Department for Technical

and Vocational Training
2 0 0 0 I 0 0

$ate Department of Early

Learning Basic Education
r0 0 0 t0 0 0 0 0

Ministry of Enerry 20 0 J 0 0 0 0 t7

TOTAL 3s2 18 l9 t0 46 63 84 n2



a) the Chairperson who shall be appointed by the Cabinet Secretary;
b) the Principal Secretary to the National Treasury or his representative designated in

writing;
c) the Principal Secretary responsible for matters relating to devolution or his or her

representative designated in writing;
d) one person from a pastoralist community nominated by the National Assembly;
e) one person nominated by the Senate;

0 one person nominated by the Council of Governors drawn from the areas defined as
marginalised;

g) the Chief Executive Officer who shall be the secretary to the Board; and
h) three other persons nominated from organizations working in equalization fund

beneficiary counties and special interest group, appointed by the Cabinet Secretary.
i) Purpose of these Regulations.

5) Regulation 5: Qualification requirements of the Board Members;

6) Regulation 6: Tenure of Office;

7) Regulation 7: Vacation of Office;

8) Regulation 8: Function of the Board;

9) Regulation 9: Establishment of Committees;

10lRegulation l0: Expenses of the Board (Board expenses not to exceed 3% of the annual
approved Equalization Fund allocation) ;

1l) Regulation l1; Meetings of the Board;

12) Regulation l2: Minutes;

13) Regulation l3: Disclosure of interest;

14)Regulation l4 and l5: Establishment and Functions of County TechnicalCommittee;

15)Regulation 16 and 17: Establishment and Functions of Sub-County Technical Committee;

16)Regulation l8 and 19: Establishment and Functions of the Project Identification and
Implementation Comm ittee;

17) Regulation 20: Functions of the County Executive Committee Member for Finance;

18) Regulation 2l: Chief Executive Officer;

1 9) Regu lat ion 22 : Establ ishment and Functions of the Secretariat;

20)Regulation 23: Approval of Workplan;

21)Regulation24: Utilization of funds and preparation of workplans;

22)Regulation 25: Criteria for identification of projects;

23)Regulation26 Submission of workplan to the Board;

24) Regulation 27: Disbursements;

25) Regulation 28: Report by the County Executive Committee Member for Finance;

26)Regulation29: Submission of Work Plan to the Board;
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27)Regulation 30 - Withdrawals from the Fund: Any unutilised balances in the Equalisation
Fund shall not lapse at the end ofthe Financial year, but shall be retained for use for the

purposes for which the Equalisation Fund was established; and

28) Regulation 3l: Winding up of the Fund

Purpose of the Regulations

The Regulations seek to -
a) establish an unincorporated Board to advise the Cabinet Secretary on the proper and effective

performance of the Fund;

b) provide guidance on the administration and management of the Fund;

c) provide for the withdrawals from the Fund;

d) provide for completion of ongoing projects under the first policy;

e) provide for implementation of new projects under all subsequent policies; and

f) provide for the procedures in relation to winding up of the Fund.

Plenary Discussions

Members raised the following concerns -
l) Members from some of the marginalised areas recorded objections on being left out of the

First and Second Policies by the Commission on Revenue Allocation.

2) Stalled projects from the initial funding of the Equalization Fund will be completed upon

approval of the Regulations and subsequent disbursement of Funds.

3) The Cabinet Secretary informed the Committee that it was not possible to manage the Fund

through the CDF-model since it was challenged by the Petitioners in Petition No. 292 of
2016. Members averred that the current model is bureaucratic and may result in project

delays.

4) The Committee took issue with the Cabinet Secretary for not subjecting the Regulations

for pre-publ ication scrutiny.

Com mittee Observations

The Committee made the following observations -
1) Statutory Timelines

The Regulations were published in the gazette on 29th April, 2021, vide Legal Notice No. 54 of
2021, submitted to the Clerk of the National Assembly on 4n May,202l and laid in the House on

l lth May, 2021being within the requisite statutory timelines under section I l(l) of the Statutory

Instruments Act.
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2) Consultation / Public participation

Articles l0 and I l8 of the Constitution, section 5, 5A and the Schedule to the Statutory Instruments
Act, read together with Standing Order 210 requires the regulation-making authority to conduct
public participation and sufficient consultation with the stakeholders and persons likely to be
affected by the Regulations.

During the scrutiny meeting held between the National Treasury and the Committee, the National
Treasury indicated demonstrated that it held extensive consultations with various stakeholders
while preparing the Regulations; whose input was considered before finalization of the
Regulations. Further that due to the Covid l9 requirements, most of the stakeholders' consultations
were undertaken virtually.

The National Treasury also attached an Explanatory Memorandum with a schedule of persons with
whom it consulted during their public participation exercises.

Committee Resolution

Having examined the Public Finance Management (Equalization Fund Administration)
Regulations, 2021 in line with the Constitution of Kenya, the Interpretations and General
Provisions Act (Cap 2),the Public Finance Act (No 18 of 2012), and the Statutory Instruments Act
(No 23 of 2013), the Committee resolved to approve them as proposed by Hon. Abdi Tepo, M.P.
and seconded by Hon. George Murugara, M.P.

The Regulations require an affirmative resolution of the National Assembly before they can

become operational.

MIN.NO. INNCDLI2O2I/138 ADJOURNMENT

There being no other business, the meeting was adjourned at 5.00 p.m. until Friday, 28th May,
2021 at 10.00 a.m. in the same venue.

d=aSigned Date

HON. KASSAIT KAMKET, M.P,

(cHATRPERSON)

[ 1 iiil. 2t]21
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SPECIAL ISSUE

Kenya Gazette Supplement No.69

( Legislative Supplement No. 29)

LEGAL NOTICE NO.54

THE PUBLIC FINANCE MANAGEMENT ACT

(No. l8 of 2012)

IN EXERCISE of the powers conferred by section 205 (l) of the
Public Finance Management Act, 2012, the Cabinet Secretary for the
National Treasury and Planning makes the following Regulations-

THE PUBLIC FINANCE MANAGEMENT (EQUALIZATION
FUND ADMTNTSTRATTON) REGULATTONS, 202 l

l. These Regulations may be cited as the Public Finance
Management (Equalization Fund Administration) Regulations, 2021.

2. In these Regulations, unless the context otherwise requires-

"Accounting Standards Board" has the meaning assigned to it
under section 2 of the Act;

"administrator of the Fund" means the National Treasury as

provided for under section l8(l) ofthe Act;

"Board" means the Equalization Fund Advisory Board
established under regulation 4( I ) of these Regulations;

"eligible county" means a county government identified as a
beneficiary of the Fund by the Commission on Revenue in accordance
with Article 216(4) of the Constitution;

"First Policy" means the First Policy determined by the
Commission on Revenue Allocation under Article 216(4) of the
Constitution in identifying marginalized areas for the purposes of
Article 204(2) of the Constitution;

"Fund" means the Equalization Fund established under Article
204(1) of the Constitution;

"marginalized area" means an area identified under policy
determined by the Commission on Revenue Allocation in accordance
with Article 216 (4) of the Constitution;

"revenue" has the meaning assigned to it under section 2 of the
Commission on Revenue Allocation Act, 201 l; and

"Second Policy" means the Second Policy determined by the
Commission on Revenue Allocation under Article 216(4) of the
Constitution in identifying marginalized areas for the purposes of
Article 204(2) of the Constitution;

529

29th April, 2021

Citation.

Interpretation.

No. 16 of 201 I
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"unutilized balance" means any -
(a) amounts not withdrawn from the Fund at the end of

financial year;

(b) amount withdrawn from the Fund for purposes of provision
of basic services under an Appropriations Act and not
expended at the end offinancial year;

(c) amount earmarked for the First Policy with fourteen
counties ongoing projects; or

(d) amount earmarked for the Second Policy with thirty four
counties new projects to be identified.

3. The purpose of these Regulations is to -
(a) establish an unincorporated Board to advise the Cabinet

Secretary on the proper and effective performance of the
Fund;

(b) provide guidance on the administration and management of
the Fund;

(c) provide for the withdrawals from the Fund;

(d) provide for completion of ongoing projects under the first
policy;

(e) provide for implementation of new projects under all
subsequent policies; and

(0 provide for the procedures in relation to winding up of the
Fund.

4. (l) There is established an advisory board to be known as the
Equalization Fund Advisory Board which shall comprise of-

(a) the Chairperson who shall be appointed by the Cabinet
Secretary;

(b) the Principal Secretary to the National Treasury or his
representative designated in writing;

(c) the Principal Secretary responsible for matters relating to
devolution or his or her representative designated in
writing;

(d) one person from a pastoralist community nominated by the
National Assembly;

(e) one person nominated by the Senate;

(0 one person nominated by the Council of Governors drawn
from the areas defined as marginalised;

(g) the Chief Executive Officer who shall be the secretary to
the Board; and

(h) three other persons nominated from organizations working
in equalization fund beneficiary counties and special
interest group, appointed by the Cabinet Secretary.

Purpose of these
Regulations.

Establishment of
the Board.
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(2) All persons nominated under sub-regulation (1), paragraphs
(d), (e), (f) and (h) shall be appointed by the Cabinet Secretary.

5. A person is qualified for appointment under regulation 4(1)
(a), (d), (e), (0, and (h) if that person-

(a) is a citizen of Kenya;

(b) holds a degree from a university recognized in Kenya;

(c) has at least five years' professional experience in a relevant
field; and

(d) meets the requirements of Chapter Six of the Constitution.

6. Members of the Board appointed under regulation 4(l) shall,
subject to the provisions of these Regulations, hold office for a term of
six years, non renewable, on such terms and conditions as may be

specified in the instrument of appointment.

7. A member of the Board, other than ex-fficio member, may-

(a) at any time resign from office by notice in writing to the
appointing authority;

(b) be removed from office by the appointing authority, if the
member-
(i) has been absent from three consecutive meetings of

the Board without permission from the chairperson;

(ii) is adjudged bankrupt or enters into a composition
scheme or arrangement with his creditors;

(iii) is convicted of an offense involving dishonesty or
fraud;

(iv) is convicted of a criminal offence and sentenced to
imprisonment for a term exceeding six months;

(v) is incapacitated by prolonged physical or mental
illness; or

(vi) is otherwise unable or unfit to discharge his
functions.

8. The functions of the Board with regard to the Fund shall be

to-
(a) advise and make recommendations to the Cabinet Secretary

on the distribution of resources for the provision of the
basic services to the marginalized areas under Arlicle 204
of the Constitution;

(b) appraise and evaluate projects proposed under the
workplans submitted by county technical committees to
ensure compliance with the Constitution and the
recommendations issued by the Commission on Revenue
Allocation;

(c) make recommendations on the priority areas requiring
financing and implementation in accordance with the
workplans considered under paragraph (b);

Qualification
requirement of
members.

Tenure of office.

Vacation of
office.

Functions of the
Board.
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(d) oversee, in consultation with the county governments, the
implementation of the projects to ensure compliance with
the Constitution;

(e) monitor and evaluate the projects implemented by county
governments using equalization funds to determine their
impact in addressing the factors contributing to the
marginalization of the areas identified in the counties;

(0 put in place measures to ensure transparency and
accountability in the implementation of equalization fund
projects by county governments;

(g) establish a framework for collaboration between the
national government and county governments in the
implementation of projects in line with the Constitution;

(h) review the consolidated quarterly reports prepared by the
Secretary on the implementation of the projects and make
recommendations to the Cabinet Secretary on performance
improvement;

(i) review and propose the annual estimates of expenditure of
the Fund for approval by the Cabinet Secretary; and

0) undertake project public participation in line with Article
201 of the Constitution.

9. The Board may establish such committees as it may consider
necessary for the better performance of its functions and the exercise of
its powers under these Regulations.

10. (l) There shall be paid out of the Fund, expenses of the
Board and such other expenses incurred pursuant to the object and
purpose for which the Fund is established.

(2) The expenditure incurred on the Fund shall be on the basis
of and limited to annual work programmes and budget estimates
prepared by the Secretary and approved by the Board at the beginning
of the financial year to which they relate.

(3) Board expenses shall not be more than three percent of
annual approved equalization fund allocation.

I l. (l) The Board shall meet not less than four times in every
financial year and not more than four months shall elapse between the
dates of the next meeting.

(2) Unless three quarters of the total members of the Board
otherwise agree, at least fourteen days written notice of every meeting
of the Board shall be given to every member of the Board.

(3) The quorum for the conduct of the business of the Board shall
be five members, of whom the majority of shall be from amongst the
non er fficio members.

(4) The Chairperson shall preside at every meeting of the Board
at which he or she is present but in his or her absence, the members

Establishment of
committees.

Expenses ofthe
Board.

Meetings of the
Board.
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present shall elect one of their number who shall, with respect to that
meeting and the business transacted, have all the powers of the
Chairperson.

(5) Unless a unanimous decision is reached a decision on any
matter before the Board shall be reached by voting.

(6) Subject to sub-regulation (3), no proceedings of the Board
shall be invalid by reason only of a vacancy among the members
thereof.

(7) Subject to the provisions of this regulation, the Board may
determine its own procedure and the procedure for any committee of
the Board and for the attendance of any other persons as its meetings
and may make standing orders in respect thereof.

12. The Board Secretary shall cause minutes of all proceedings
of meetings of the Board to be entered in books for that purpose.

13. (l) If a member is directly or indirectly interested in any
contract, proposed contract or other matter before the Board and is
present at a meeting of the Board at which the contract, proposed
contract or other matter is the subject of consideration, he or she shall,
at the meeting and as soon as practicable after the commencement
thereof, disclose the fact and shall not take part in the consideration or
discussion with respect to the contract or other matter, or be counted in
the quorum of the meeting during consideration of the matter:

Provided that if the majority of the members present are of the
opinion that the experience or expertise of the member is vital to the
deliberations of the meeting, the Board may permit the member to
participate in the deliberations subject to such restrictions as it may
impose.

(2) A disclosure of interest made under sub-regulation (l) shall
be recorded in the minutes of the meeting at which it is made.

14. Each County Commissioner of an eligible county shall
establish and convene an all-inclusive committee to be known as

county technical committee comprising of -
(a) a chairperson who shall be the County Commissioner;

(b) a County Executive Committee Member for Finance;

(c) Constituency Development Fund managers;

(d) a representative of County Assembly;

(e) representatives of implementing sectors with prioritized
projects; and

(0 the chairperson of the Constituency Development Fund
(cDF).

15. The County Technical Committee shall be responsible for
approving all projects to be financed from the Fund.

Minutes.

Disclosure of
interest.

Establishment of
county technical
committee.

Functions of the
county technical
committee.
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16. Each Qounty Commissioner of an eligible county shall
establish a committee at the sub-county level to be known as sub-
county technical committee comprising of-

(a) a chairperson who shall be the sub-county Commissioner;

(b) a maximum of four technical officers from ministries
relevant to funding priorities;

(c) the chairpersons of Project Identification and

Implementation Committees within the sub-county; and

(d) the secretary of the Constituency Development Fund
(cDF).

17. The functions of the sub-county technical committee shall be

to-

(a) receive project funding proposals from respective Project
Identification and Implementation committees;

(b) evaluate and prioritize all development proposals from the
Project Identification and Implementation Committees;

(c) assess the feasibility and cost all project proposals received
from the Project Identification and Implementation
Committees;

(d) submit project proposals and funding requests received
from the Project Identification and Implementation
Committees to the county government;

(e) monitor all projects being undertaken and ensure they meet
the objectives they are originally meant to achieve;

(0 prepare quarterly reports on funds received and
implementation status of all projects financed by the Fund
to the county technical committee with a copy to the
County Executive Committee Member responsible for
matters relating to finance; and

(g) prepare and submit annual reports on implementation of all
projects financed by the Fund to the county technical
committee with a copy to the County Executive Committee
Member for Finance.

18. Each County Commissioner of an eligible county shall
establish a committee at the ward level to be known as Project
ldentification and Implementation Committee comprising of -

(a) a chairperson who shall be the Assistant Sub-County
Commissioner;

(b) the village administrators of areas defined by the
Commission on Revenue Allocation as marginalized;

Establishment of
sub-county
technical
committee.

Functions of the
sub-county
technical
committee.

Establishment of
Project
ldentification and
lmplementation
Committee.
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(c) a representative of the women, youth, minorities and
persons with disabilities from marginalized areas;

(d) a representative of the Constituency Development Fund
committee member at the sub-county level; and

(e) a representative of religious group or local Non-
Governmental Organisation (NGO) with office at ward
level.

19. The functions of the
Implementation Committee shall be to-

Project Identification and

(a) undertake public participation, in beneficiary areas;

(b) identify and prioritize project in beneficiary areas in line
with guidelines issued by the administrator of the Fund;

(c) prepare and submit project funding proposals to sub-county
technical committee; and

(d) provide oversight on project implementation.

20. The functions of the County Executive Committee Member
responsible for matters relating to finance with respect to the Fund in
each eligible county shall be to-

(a) consolidate all projects approved by the county technical
committee and submit to the Secretary of the Board for
funding with copy to the Commission on Revenue
allocation;

(b) prepare financial statements for the Fund for each financial
year in a form prescribed by the Accounting Standards
Board in accordance with the Act and submit to the
Secretary of the Board;

(c) prepare quarterly financial statements for the fund in a form
prescribed by the Accounting Standards Board and submit
to the Secretary of the Board;

(d) prepare quarterly reports on funds received and
implementation status of all projects financed by the Fund
with a copy to the Secretary of the Board, Commission on
Revenue Allocation and Controller of Budget; and

(e) prepare annual report on implementation of all projects
financed by the Fund with a copy to the Secretary,
Commission on Revenue Allocation, Controller of Budget
and Parliament.

2l . (l) There shall be the Chief Executive Officer to the Board
appointed by the Cabinet Secretary.

(2) The Chief Executive officer appointed under subparagraph (l)
shall be the head ofthe Secretariat established under regulation 22.

Functions of
Project
Identification and
Implementation
Committee.

Functions of the
County Executive
Committee
Member for
finance.

ChiefExecutive
Officer
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22. There shall be a Secretariat constituted by the Chief
Executive Officer and whose functions shall be to-

(a) provide technical and administrative services to the Board;

(b) implement the decisions, strategies and work plan of the
Board;

(c) make recommendations to the Board on the formulation
and implementation of programmes for the achievement of
the functions of the Board;

til review and consolidate the work-plans received from
counties for consideration by the Board;

(e) identify any challenges in the implementation of projects
and make recommendations to the Board on the remedial
measures required to be undertaken;

(0 maintain a data base setting out information on-
(i) projects, operations and programmes undertaken with

respect to each county which has been identified by
the Commission on Revenue Allocation as being
marginalized;

(ii) monies appropriated from the Fund with respect to
each project or programme; and

(iii) status of each project or programme undertake;

(g) prepare and ensure timely submission of reports to the
Board and the Cabinet Secretary regarding the
implementation of projects and programmes under the
Fund;

(h) make arrangements for periodical monitoring, evaluation
and reporting of the criteria, standards and programmes in
relation to the objects and functions ofthe Board; and

(i) perform such other functions as may be assigned to it by
the Board.

23. The County Executive Committee Member responsible for
matters relating to finance shall submit work plans through county
technical committee to the Board for approval.

24. (l) The funds shall be utilized as conditional grants to the
affected counties in accordance with the Division of Revenue Act and
the County Allocation Revenue Act for the respective financial year.

(2) The County Executive Committee Member responsible for
matters relating to finance in each of the counties identified by the
Commission on Revenue Allocation shall prepare a workplan setting
out-

(a) a schedule of projects and programmes proposed to be
undertaken by the county government in the areas
identified by Commission on Revenue Allocation;

(b) a technical assessment of the viability of the schedule of
projects and proglammes;

Establishment and
functions of the
Secretariat.

Approval of
workplan.

Utilisation of
funds and
preparation of
workplans.
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(c) public participation undertaken during the process of
identification of programmes and projects;

(d) an assessment of the manner in which the programmes or
projects would be expected to address the shortcomings
identified by the Commission on Revenue Allocation in the
provision of the identified basic needs;

(e) an assessment of how the programmes and projects
identified impact on the County Integrated Development
Plan; and

(f) the approximate cost of the works to be undertaken in
relation to a project or programme identified in the
workplan.

(3) In identifying programmes and projects for inclusion in the
workplan, the County Executive Committee Member responsible for
matters relating to finance shall-

(a) take into account-

(i) the criteria recommended by Commission on
Revenue Allocation;

(ii) the costing of the project and the time required for
the implementation of the project on a priority basis;

(iii) recommendations by the Commission on Revenue
Allocation;

(iv) recommendations, standards and guidelines issued by
the Board;

(v) the interventions required to be undertaken on a

priority basis in order to address the needs identified
by the Commission on Revenue Allocation for the
provision of identified basic services; and

(vi) the recommendations of the respective Ministry or
State Department at the counties; and

(b) collaborate with the Board and the relevant Ministry or
State Department.

(4) The County Executive Committee Member responsible for
matters relating to finance shall ensure that a work plan prepared under
sub-regulation (l) of this regulation is aligned to the annual
development plan of the county prepared under the Act.

(5) The Board, relevant Ministry or State Department shall make
its recommendations to the County Executive Committee Member for
matters relating to finance on the proposed workplan within fourteen
days of the receipt of a request under sub-regulation (3) (b) of this
regulation.

25. In determining and identifying projects or programmes for
the provision of basic services and financing under the Fund, the
County Executive Committee Member responsible for matters relating

Criteria for
identification of
projects.
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to finance shall take into account the input of the Board and the
committees established under these Regulations.

26. (l) The County Executive Committee Member responsible
for matters relating to finance shall, upon approval of a workplan,
submit the workplan to the Board.

(2) Upon receipt of the workplan, the Board shall-
(a) appraise the workplan to ensure compliance with these

Regulations and that it adequately addresses the needs
identified by the Commission on Revenue Allocation;

(b) identify the programmes or projects that require to be
implemented on a priority basis, and make its
recommendations to the Cabinet Secretary.

27. The Board shall, on a quarterly basis, submit a report to the
Cabinet Secretary with a copy to the Commission on Revenue
Allocation and Controller of Budget, detailing-

(a) a summary of the project and programmes approved for
financing in the preceding year indicating the funding
status of such projects, if any;

(b) a summary of the status of disbursements of funds to the
various projects and implementation progress;

(c) a summary of the status of disbursements from the Fund to
the respective county governments or any agency involved
in implementation of any projects financed from the Fund;
and

(d) any restriction imposed on a county government or any
agency involved in the implementation of the projects or
programmes of the national government.

28. (1) The County Executive Committee Member responsible
for matters relating to finance-

(a) shall prepare and submit to the Board quarterly reports on
the implementation of the projects or programs under the
workplan in the format prescribed by the Board; and with a

copy to the Commission on Revenue allocation;

(b) shall ensure that any projects undertaken under the
workplan are carried out in accordance with the Public
Procurement and Asset Disposal Act, 2015, and any other
law.

(2) A report prepared under sub-regulation ( I ) shall be submitted
to the Secretary of the Board and shall include-

(a) information relating to the procurement of services and
works in relation to the projects and programmes under the
workplan;

Submission of
workplan to the
Board.
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on projects and
disbursements.
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(b) a schedule of the works required to be undertaken and
status of the implementation of projects and programmes;

(c) the timelines for completion of specific phases of projects
and programmes;

(d) the manner in which the funds received from the Fund have
been utilized in relation to any project or programme;

(e) the monies disbursed and any balance of unspent funds;
and such other information as the Board may require.

(3) The Secretary to the Board shall consolidate the reports
submitted for consideration by the Board.

29. (l) The County Executive Committee Member responsible
for matters relating to finance shall, upon approval of a workplan,
submit the workplan to the Board.

(2) Upon receipt of the workplan, the Board-

(a) shall appraise the workplan to ensure compliance with
these Regulations and that it adequately addresses the
needs identified by the Commission on Revenue
Allocation;

(b) shall identify the programmes or projects that require to be
implemented on a priority basis, and make its
recommendations to the Cabinet Secretary.

30. (l) The administrator of the Fund shall open a designated
Equalisation Fund account at Central Bank of Kenya.

(2) Where a withdrawal from the Fund is authorized under an

Act of Parliament that approves the appropriation of money, the
Secretary of the Board through the National Treasury shall make a

requisition for the withdrawal and submit it to the Controller of Budget
for authorization.

(3) The authorization by the Controller of Budget of a withdrawal
from the Fund, together with written instructions from the National
Treasury requesting for withdrawal, shall be sufficient authority for the
Central Bank of Kenya to pay amounts from the Equalization Fund
account in accordance with the authorization and instructions given.

(4) All withdrawals made from the Fund under sub-regulation
(l) shall be deposited into the respective spending counties account.

(5) Any unutilised balances in the Equalisation Fund shall not
lapse at the end of the Financial year, but shall be retained for use for
the purposes for which the Equalisation Fund was established.

31. (l) At least eighteen months before the expiry of the term
specified under Article 204(6) of the Constitution or in legislation
enacted by Parliament pursuant to Article 204(7) of the Constitution-

Submission of
workplan to the
Board.
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(a) the Board shall prepare a status report on all existing
pending projects and their funding requirements in line
with the submitted work plans; and

(b) the Cabinet Secretary shall-
(i) make the necessary requisition for the transfer of

monies to the county governments for the completion
ofthe projects; and

(ii) ensure that monies required for the completion of the
projects has been transferred to the respective county
governments.

(2) At least twelve months before the expiry of the period
specified under Article 204(6) of the Constitution or in legislation
enacted by Parliament pursuant to Article 204(7) of the Constitution the
county executive committee members in charge of finance in the
respective county governments shall submit to the Board, with copy to
the Commission on Revenue allocation-

(a) a schedule of the programmes and projects implemented
pursuant to Article 204 of the Constitution and the expected
completion date;

(b) an assessment report of the impact of the programmes and
projects that have been implemented pursuant to Article
204 of the Constitution;

(c) a financial report on the projects and programmes; and

(d) a terminal monitoring and evaluation report.

(3) The Board shall prepare the final winding up report of the
Fund not later than three months from the period specified under
Article 204(6) of the Constitution or in legislation enacted by
Parliament pursuant to Article 204(7) of the Constitution for approval
by the Cabinet Secretary.

(4) The Cabinet Secretary shall, submit the final report to the
National Assembly and the Senate, with copy to the Commission on
Revenue Allocation and Controller of Budget, within fourteen days of
the receipt of the initial report under sub-regulation (3).

Dated the 23rd Apnl,202l.

UKUR YATANI,
Cabinet Secretary,

The National Treasury.

I

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI



EXPLANATORY MEMORANDUM

EXPLANATORY MEMORANDUM TO THE PUBLIC FINANCE MANAGEMENT
(EQUALIZATION FUND) REGULATIONS, 2021

PART 1

Name of the Statutory fnstrument; Public Finance Management (Equalization Fund
Adm inistration) Regulations 2021 .

Name of the Parent Act: Public Finance Management Act, 2012.

Enacted Pursuant to; Section 205 of the Public Finance Management Act, 2012.

Name of the Ministry/Department: The National Treasury and Planning.

Gazetted on;

PART II
1. THE PURPOSE OF THE PUBLIC FINANCE MANAGEMENT

(EQUALIZATTON FUND) REGULATION, 2021

The purpose of these regulations is to

(i) to specify the sources, object and purpose ofthe Fund;

(ii) to provide guidance on the administration and management of the Fund;

(iii) to establish an Equalization Fund Board to advise the Cabinet Secretary on the

proper and effective performance of the Fund;

(iv) to provide for the withdrawals from the Fund; and

(v) Provide for completion of ongoing projects under the first policy

(vi) Provide for implementation of new projects under the second policy

(vii) Provide for extension of Equalisation Fund period

(viii) provide for winding up of the Fund

2. THE LEGISLATIVE CONTEXT

a. The Constitution

Article 204 of the Constitution establishes the Equalization Fund whose resources shall be applied
to marginalized areas as identified through the Marginalization Policy determined by the
Commission on Revenue Allocation in accordance with Article 216(4) of the Constitution.



The Constitution under Article 204 has stated that the source of the capital forthe Fund shall be

half per cent of all revenue collected by the National Government each year calculated on the basis

of the most recent audited accounts of revenue received, as approved by the NationalAssembly.

In addition, the Constitution provides that the National Government shall use the Equalization

Fund only to provide basic services including water, roads, health facilities and electricity to
marginalized areas to the extent necessary to bring the quality of those services in those areas to

the level generally enjoyed by the rest of the nation, so far as possible.

b. Public Finance Management Act, 2012

The provisions of the Constitution are further expounded in the Public Finance Management Act,

Z}l},herein referred to as the Act. Section l8 of the Public Finance Management Act,20l2 has

provided that the National Treasury shall administer the Equalisation Fund in accordance with

Article 204 of the Constitution.

The Act has also given powers to the Cabinet Secretary responsible for matters relating to finance

to make further regulations on any matter therein. It is in this context that the "The Public Finance

Management (Equalization Fund) Regulations,202l are made to operationalize the Equalization

Fund established under Article 204 of the Constitution by providing mechanism for use of this

Fund directly by the national government or indirectly through conditional or unconditional

transfers to marginalized counties as identified by the Marginalization Policy determined by the

Commission on Revenue Allocation in accordance with Article 216(4) of the Constitution.

In addition, the Regulations are made to provide the management structure of the Fund which is
clearly linked with Ministries, State Departments and Agencies as well as marginalized counties.

3. POLICY BACKGROUND

The Constitution assigned the duty to decide on the policy for implementation of the lrqualization

Fund to the National Government under Article 204 of the Constitution. Further, the Constitution

provides that the national government may use the Fund either directly or indircc,tly through

conditional or unconditional grants to marginalized counties. In addition, the I'rrblic Finance

Management Act, 2012 has assigned the duty to administer the Equalization Fund to ;he Cabinet

Secretary responsiL,le for matters relating to finance.

Accordingly, the l'l;rtional Government decided that the Equalization Fund shall need a robust

management structure to ensure the Fund's objectives are achieved through a transparent and

accountabl e mechanism.

In this tr:gard, the National Treasury prepared the Equalization Fund Guidelines on Management

of the t:qualization Fund established under Article 204 of the Constitution vide Gazette Notice No.

lTll of l3th March,2015. These Guidelines established the management structure for the

Equalization Fund; were prepared in strict adherence to provisions of the Statutory Instruments

Act,20l3; and were approved by Parliament in December, 2015.



The first marginalization policy determined by the Commission on Revenue Allocation in line
with Article 216(4) of the Constitution, identified fourteen counties to benefit from the Fund
namely: Turkana; Mandera; Wajir; Marsabit; Samburu; West Pokot;TanaRiver; Narok; Kwale;
Garrissa; Kilifi; Taita Taveta; Isiolo; and Lamu.

Towards this end, the Equalization Fud Advisory Board, established under the guidelines, chose
to apply the Equalization Fund directly using National Government structures to finance and
implement projects identified in the l4 marginalized counties.

However, during the implementation of the Equalization Fund under the first policy on
identification of Marginalized areas, the Council of Governors petitioned the High Court vide
Petition No.272 of 2016listing the Hon. Attorney General, the Cabinet Secretary to the National
Treasury and the Controller of Budget as the 1st,2nd and 3d respondents', respectively with the
Commission on Revenue Allocation and the l4 counties identified as marginalized areas being
listed as interested parties. The three-judge bench in its ruling of the High Court Petition No.272
of 2016 granted the following sought prayers as sought by the petitioner: -

(i) A declaration be and is hereby issued that equalization Fund being for the benefit of
Marginalized Counties can only be disbursed by the national Government through the
respective and afficted County Governments and in accordance with recommendations
made by the Commission on Revenue Allocation as approved by Parliament.

(ii) A declaration be and is hereby issued that the Guidelines on administration of Equalisation
Fundpublished on I3th March 2015 in the Kenya Gazette Vot CXVil- No. 26 as gazette
Notice No 171 I are accordingly unconstitutional, null and voidfor violating Articles I (4),
2(l),6, 10,174,201,204 and 216 of the Constitution and section t2 and 18 of the Public
Finance Management Act.

(iii)An order of certiorari be and is hereby issued to remove and quash the guidelines on
administration of equalization fund published on I3th March 20t5 in gazette notice no.
1711.

(iv)The 2nd respondent shall within six (6) months of the date of this judgment, and in
consultationwith all relevant stakeholders, prepare an appropriate policy and /or statutory
instrument on the administration of the equalization fund that is compliant with the
recommendation made by the Commission on Revenue Allocation as approved by
Parliament, and the objectives of the Equalisation Fund and devolution as set out in the
Constitution and enunciated in the judgment.

In its ruling, the Hon Court gave among others, the following reasons for granting the above
prayers: - that the Equalization Fund Advisory Board had ignored recommendation of CRA on:-
i) Composition on the advisory board; ii) Failure to make provisions for representation of counties;
iii) Appropriation of funds as conditional grants to marginalized counties; iv) Funds to be spent
when County Governments are in place; and v) Management of the Fund to be supported by an
Inter-governmental relations department.

Consequently, and in adherence to the directive of the High Court, the National Treasury
constituted and lnter-Agency Taskforce comprised of Officers from the National Treasury, the
Office of the Attorney Genera, The National Assembly, the Senate, Parliamentary Budget Office,



Office of the Controller of Budget, the Commission on Revenue Allocation and the Council of
Governors to initiate a draft policy and or Statutory Instrument on administration of the

Equalization Fund.

The Taskforce has since then come up with the Public Finance Management (Equalization Fund),

Regulations 2021 which are in line with directives of the High Court in its ruling.

4. PUBLIC CONSULTATIONS

The National Treasury did not carry out public consultations through public meetings at the

counties while preparing these Regulations due to the extra-ordinary nature of Covid-19 pandemic

and its enormous local effects, including the directives on social distancing.

However, in finalizing the Public Finance Management (Equalization Fund) Regulations, 2020,

and in fulfillment of the Statutory Instruments Act,20l3, the Natiorral Treasury sought written

comments from key staLkeholders by writing letters to target institutions and placement of Public

Notices in the mainstream print media as well as the National Treasury Website calling for

comments and their input taken into account before finalization of the Regulations. Some of the

key stakeholders that comments were sought in writing and through the Public Notices included,

the Commission on Revenue Allocation, Controller of Budget, the National Assembly, the Senate,

the Council of Governors, Accounting Officers of national and county govgrnments, and the

general public.

Different stakeholders had different views especially otr the mode of implementation of the

Equalization Fund, composition of the Board of the Equali::ation Fund, Adrninistration and structure

of the Secretariar of the Equalisation Fund, Disbursement modalities and expenditure from the

Equalisation Fun,.l e.g. as conditional grants and Creation arrd constitution of oversight committees at

the county level. iiome held the view that the Fund should b.:: implemented directly by the national

government through State Departments while others proposed that it should be implemented

indirectly through the conditional grants to marginrrlized counties, others proposed a three -tier

administrative structure that includes a national level Boaid or Committee, County Technical

Committees and Sub County Technical Committees; all comprised of the National and county

government representatives. The regulations have incorporated most of these proposals on

constitutions of national and county committees with clear and distinct mandate whilst making a

deliberate choice to stick to the Constitutional provisions that the Fund can either be used directly

by the National Government or as a conditional allocation to the marginalized counties. This will
give flexibility to the Fund to ensure maximum impact in terms of bringing the services of the

marginalized counties closer to those enjoyed by other areas. The proposal to have CRA and COB

sit in the Equalization Fund Board was dropped on grounds of conflict of interest.

5. GUIDANCE

The National Treasury will sensitize stakeholders including Parliament, accounting officers of
national and county governments and the general public, on the process of accessing the

Equalization Fund resources, the accountability mechanism, the monitoring and evaluation



mechanism and the need to ensure regular reporting to both the Parliament and relevant County
Assemblies.

6. IMPACT ASSESSMENT

An impact assessment has not been prepared for this statutory instrument. (Expected impact is,

however implied in the Marginalization Policy determined by the Commission on Revenue
Allocation).

7. REVIEW OF THE MARGINALIZED COUNTIES.

As you are aware, that the first marginalization policy determined by the Commission on Revenue
Allocation and approved by parliament shall was in force for a maximum period of three years,

CRA has since then reviewed that policy and come up with a second-generation policy for
identification of marginalized areas. This second-generation policy, and which awaits approvalof
Parliament, has pursuant to Article 216(4) of the Constitution identified 1,424 sub locations in 360
wards and34 counties as marginalized areas. The policy will be in force for seven years from the
operationalization of these Regulations and in this respect, a review thereof will be done by the
Commission on Revenue Allocation for in line with Article 216(4) of the Constitution.

The National Treasury and planning on its part shall monitor the application of the Equalization
Fund resource through Equalization Fund Advisory Board this will be done through quarterly
reports sent by Equalization Fund secretariat. [n addition, Fund Secretariat at the National Level
will also carry out regular monitoring and evaluation of the specific projects funded through the
Equalization Fund.

8. NATIONAL TREASUR.Y CONTACT PERSON

The contact person at

Made,...m..

the National Treasury is the Head of Equalization Fund.

/.202t

UKUR YATANI, EGH

T SECRETARY/NATIONAL TREASURY AND PLANNING

N.(A
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REPIJBUC OF KEI{YA
TIIE NATIONAT MEASURY & PI.AI{NING

Telegraphic Address t 2292 L
tinance -Nafuobi
fAxNo.910839
Telephone 2252259
When Replying Please Quote

THE NATIONALTR,FASURY
P O BOX 90007 - 00100

NNROBI

PUBLIC NOTICE

REQUEST FOR COMMENTS ON DRAFT PUBLIC FINANCE
MANAGEMENT (EQUALIZATION FUND) REGULATIONS, BILL 2A2O

ON TREASURY WEBSITE

The High Court on 5th November 2019 while ruling on petition No. 272 of 2016

directed the CS, National Treasury to develop a new Equalization Fund Statutory

Instrument within six (6) months. This instrument has been finalized.

In compliance with requirements of Statutory Instruments Act No. 23 of 2013 section 8

and in fulfillment of public/stakeholder participation, members of the public are invited to

submit their views on the document.

The comments should be forwarded in ,,n'itirrg to the undetsigned and a soft copy sent to

email: samuel.ki rv.go.ke .,,'i 14 days to enable consideration.

H ) Ure*LI[t YATANI, EGH
CABINET SE TARY. THE NA

Dated: 17th st 2020



t
14 Riverside Drive

Grosvenor Block,
2nd ft 3rd F-loor

P.O. Box 1310 - oo2oo
NAIROBI

Website: t'

f. '1,, !, .i..r --l

a

COMMTSSION ON REVENUE ALLOCATION

OUR REF: CRA/I/VOL. B(rr) DATE: 3tstAugust 2o2o

Ifon. (Amb) Ukur Yatani, EGH
Cabinet Secretary
T'he National Treasury and Planning
Nairobi

Att: Samuel ICptorus

RE: Comments on the Draft Public Finance
(Equalization Fund) Itegulations, Bill 2oz.o

Managenrent

The Commission on Revenue Allocation has rr,:yiewed the draft Public Finance
Management (Equalisation Fund) regulatiors Bill, 2o2o and submits the
attached comments for your consideration.

The Commissrion congratulates the National Treasury for spearheadinll the
extensive consultations on the regulations and look.s forward to a snooth
implementation of all policies identifying marginalised areas.

,

Yours

Dr. Jane Kiringai, EGH
CIIAIRPERSON

5)

,
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COMMISSION ON REVENUE ALLOCATION

REF: CRA/I/ Vol.B (g) DATE: 29th MaY 2o2o

Amb. Ukur Yatanr
Secretary

Treasury
Treasury Building
NAIROBI

Dear Hon. Yatani,

RE: Commission Recommendations on Equalisation lrund Administration and
Management

This submission by the Commission is a response to matters raised during the Inter-Agency
consultative meeting of zrst M.ay zozo. The Meeting convened by the National Treasury
Cabinet Secretary focused on tire new instrument on the administration and management
of rhe Equalisation Fund. In developing these recommendations, the Commission has been
guided by the following:

i. That the policy determined by the CRA under Article zfi(+) identifies who is
marginalised and the Criteria for sharing revenue from the Equalisation Fund among
the marginalised areas;

ii. That Article zo4 defines the purpose of the Fund;
iii. The Public Finance Management Act 2oL2 on management of public funds
iv. The PFM Regulations on the flow of funds under intergovernmental fiscal transfers;
v. The Treasury Circular No.8/zor7 on guidelines on inter-governmental fiscal

transfers; a;:rd

vi. Alignment of the CRA recommendation with the court ruling that the Prayer sought
by the petttion on compelltng the ft and znd Respondents to establish an Aduisory
Board was .rlot granted.

The Commission submits.five recommendations (Attached/or) for consideration by the
inter-agency team. The Commission is available for any further consultations.

Yours sincerely,

Dr. Jane Kiringai, EBS
CH.AIRPERSON

;LL,b Zg MAy Z1;ZA

-CAB,NE,fiE NATIONAL EIAI C\\f ECR RY
TREASURY & PLANNIi{G

P
RECEIl/ED0 Box 3000 7 00 00 NAIRO B
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Attachrnent ot

STATUTORY INSTRUMENT FOR EQUALISATION FUND

Following the inter- agency meeting held on 21"t May zozo under ttre
chairmanship of the Cabinet Secretary, Ministry of Finance and
Planning, the Commission on Revenue Allocation makes the followi.rg
recommendations on the Administration and Management of the
Equalisation Fund.

In rnaking this recommendations, the CRA has taken into account the
following:

1. That the policy determined by the CRA under Article zt6(+) identifies who is
marginalised and the Criteria for sharing revenue from the Equalisation Fund
among the marginalised areas;

z. That Article zo4 defines the purpose of the Fund;

3. The Public Finance ManagementAct 2ot2 on management of public funds

4. The PFM Regulations on the flow of funds under intergovernmental fiscal
transfers;

5. The Treasury Circular No.8/zor7 on guidelines on inter-governmental fiscal
transfers; and

6. Alignment of the CRA recommendation with the court ruling that the Prayer
sought by the petition on compelling the lil and 7d Respondents to establish an
Advisory Boardwas not granted.

Recommendation r: Establishment of the Equalisation Fund
Advisory Committee

The CRA recommends for establishment of the Equalisation Fund Advisory
Committee. The Non- Remunerative Committee will advise the CS Ministry of
Finance and Planning on the following:

1. Conditions to govern the disbursement of funds from the Equalisation Fund,
2. Disbursement schedule of funds from the Equalisation Fund to the

marginalised counties,

3. Monitoring and evaluation of disbursement of monies from the Fund.

1



4. Reliability of financial and non-financial statements submitted to the Fund
Administrator.

5. Addressing of complaints relating to the Fund.

Recommendation 2: Membership of the Advisory committee
The Commission recommends for establishment of a seven-member
advisory Committee. The Commission Furttrer recommends that the
membership to the Advisory committee should constitute
representative from institutions that play a role on matters related to
the purpose of the Fund. These are the following:
1. Chairperson appointed by the CS National Treasury (preferably from the

Ministry of Devolution and ASAL)
2. Secretary of the Advisory Committee- Fund Administrator
3. COG Representative

4. CRA Representative

S. COB Represeirtative
6. Representative of CECM-Finance to represent the Marginalised Areas
T. Representative of the CSO with a national representation
B. Representative of the Parliamentary Pastoralist Group

Management of the Fund at the County Level
In making its recommendation the CRA has considered the fact that a
numher of Funds exists at the lower level that are rnanaged lty
Comnrittees. Notable, is the national Government CDF and the Women
Repr'ese:ntative Fund. These Committee do not have intergovernrnental
representatives.

The CRA restates its recommendation as earlier submitted to the National
Treasury:

Recommendation 3: Role of County Government

That County Executive Committee Member for Finance in areas
identified as marginalised shall undertake the frrnctions defined below
1. The County Executive Committee Member for Finance shall establish two

committees, the Sub County Technical Committee ("SCTC") at the Sub County
level and the Project Identification and Implementation Committee (PIIC) at
the Ward level.

2



z. The County Executive Committee Member for Finance shall ensure that the
guidelines provided by the Fund Administrator on public participation, project
identification, prioritisation and costing are adhered to by the SCTC and PIIC;

3. The County Executive Committee Member for Finance shall consolidate all
projects approved by the Sub CountyTechnical Committee (SCTC) and submit
to the Fund Administrator for funding

4. The County Executive Committee Member for Finance shall prepare financial
statements for the fund for each financial year in a form prescribed by the
Accounting Standards Board in line with section 84 of the PFM Act and submit
to the Fund Administrator

5. The County Executive Committee Member for Finance shall prepare quarterly
financial statements for the fund in a form prescribed by the Accounting
Standards Board (Section BS PFM Act) and submit to the Fund Administrator

6. Prepare quarterly reports on Funds received and Implementation status of all
projects financed by the Equalisation Fund with a copy to the Fund
Administrator and Commission on Revenue Allocation

7. Prepare annual report on implementation on all projects financed by the
equalisation Fund with a copy to the Fund Administrator, Commission on
Revenue Allocation and Parliament

Recommendation 4: Role of the Sub County Technical Committee
(scTC)

SCTC be chaired by the sub-county admtnistrator to undertake the
follotaing functions:

1. Receive project/funding proposals from respective Project Identification and
Implementation committees

2. Evaluate and approve all development proposals from the Project Identification
and Implementation Committees,

3. Assess the feasibility and cost all project proposals received from the Project
Identification and Implementation Committees

4. Submit project proposals and funding requests received from the Project
Identification and Implementation Committees to the county governrnent

5. Monitor all projects being undertaken and ensure they meet the objec.tives they
are originally meant to achieve;

6. Prepare quarterly reports on Funds received and Implementation status of all
projects financed by the Equalisation Fund with a copy to the copy to the County
Executive Committee Member for Finance.

3



Z. Prepare annual reports on implementation on all projects financed by the
equalisation Fund with a copy to the copy to the County Executive Committee
Member for Finance.

Recommendation 5: Membership of SCTC
1. Sub- county administrator
z. A maximum of four (4) technical officers from ministries relevant to funding

priority areas from the county government

3. The chairs of Project Identification and Implementation Committees within the
sub county

4



PASTORATIST PARTIAMENTABY GROUP - PPG
Pastoralism: Our prlde and lifel

29t August 2020

To Hon Ukur Yattanl,
The Cablnet Secretary {CS}
The NatlonalTreasury & Plannlng
Treasury Bullding, Harambee Avenue
P.O Box 30007-00100
Nairobl

Dear Sir,

Att ent io n : 5 a m u e l. kj pt o ru s to t rep s u rv. eo. k q

RE; Comments on the Draft Puhlic Flnance Mana?e.ment (Eoualtzation Fundl Reeulatlons. Blll
?020

We are writing to respond to the public notice issued on lTth August 20ZA in which public
comments are invited on the draft Public Finance Management (Equalization Fund) Regulations,
Bill2020 within L4 days.

The members of the PPG1 went through the draft Equalization Fund Regulation, Bill 2020. The
views of the members are combined and shared herewith.

ln the prevlous regulations that operationalized the Equalization fund, the members of
parliament and indeed the constituenry offices was actively involved in the identification and
prioritization of the Equalization Fund projects in the Counties, The role played by the Mps and
constituency development fund (CDF) offices are important input that should not be ignored.
The Equalization Funds is a complementary instrument to the CDF, T.[e constituency-Fr,nd
s!ryqlsrsr-witsi+thecounty-aad a!_!! gjtrugqulr|leyel! should play more prominent role as

the institutlon of the natlonal
embers of Parliame the Sub

counties especially ln the identification and prioritization of project at the constltuency levels-
All the project key decisiorts in the county should be left to the County Eovernment structures.

NG-CDF organ at the constltuency and County should be clearly lncorporated into various
committees that shall be established by the new regulation, At the County level, the
constituency office manager ls not enough appropriate representation, it should include

' PPG is the laryest recognized parliamentary caucus ln the natlonal axembly. Membership in the 12th parliament
Includes 21 senators, 84 MPs representlng 15 pastorallst majorlty counties in Kenya.

1



Chairperson of the NG-CDF cornmittee. At the sub -County (constituency level) two members of
NG-CDF committee should comprise of the cornmittee and need for more interweave with
some independent members and maintain link with the CDF committees atthe Ward level.

Therefore, we nrake the following recerrmendations to improve on the clraft;

SECTION . DRAFTPROPOSAL AMENDMENT PROPOSED BY

PPG
13. ESTABLISHMINT OF Eligible County shalt estabtish an
COUhITY TECHI.IICAL : all-inclusive committee to be
Ilqh{ COMN4ITTEE ; known as county technical

committee comprising;
a) A chairperson who shall

be the County
Conrmissioner

b) County Executive
Committee Member for
Finance

c) Cnnstituency
Development Fund

Manager
d) Representative of County

Assembly and
e) Representative of

implementing Sectors

,, tl Chairpersons of the
Constituenry
Develo Fund CD

the Constituency Fund
Managers by policy are often
persons who are not resident
of the constituencies.

Managers are posted by the
CDF Board. For the project to
benefit from local knowledge.
Add clause F: to include the
Clrairpersons of the CDF

should be additionai member
of county technical committee
at the County level. The

chairpersons are approved by
the K|JA and gazetted.

Add to clause D. to include the
Secretary of the Constituerrcy
Development committees
(CDF) in the County.

15: ESTABLISHMENT OF

SUB COUNTY
TECHNICAL

COMMI\4ITTEE

Each eligible County shall
establish a committee at the Sub-

County level to be known as Sub

County technical Committee
comprising -

a) ,A chairpersorr who shall
be the Sub -County

Cornmissioner
b) A maximum of four

technical officers relevant
to funding priorities and

c) The chairperson of proJect

identification and
implementation
comrnittee with the Sub

2



County

./ d'l +secretary of the
Constituency
Development Fund in the
Constituency

Each eligible County shall
establish a committee at the
Ward level to be known as

Project ldentification and
lmplementation committee
comprising -

a) A chairperson who shall
be the Assistant Sub

County Commlssioner
b) The Vlllage adminlstratlon

of area deflned by the
Commission of Revenue
Allocatlon as marginalized

c) A representative of
Women, Youth, Mlnorlty
and persons with disability

. / dl + a representatlve of the
Constituency
Development Fund
committee member at
the Sub County level.

I el + a representative of
religious group or local
NGO wlth offlce at the
Ward level.

Add to clause D. to include a

representative of CDF. A

member of the constituenry
development committee from
the ward who is a member of
the sub county level
commlttee.
And add clause E: to include
representatives of ther main
religious group or re6i:;tered
Falth Based Organizatir;n ln

the area or local NGO

established to suppon the
community at Ward level,

T7, ESTABLISHMENT

COMMITTEE AT THE

WARD LEVEL

Yours 5

Hon. Alols lentoimaga, MP
Chalrman, Pastoralist Parliamentary Group (PPC)

ly
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NCIL OF GOVERNORS

way. Tel :(ozo)

Nairobi.

+2S4Zzg 777 z$r
E

Our Ref: c0cl6lll Vol. t4 $8)

zSth May, zozo

t ) r ar -: i - r'f,l\ r-r-,::: i i ,: :-;

;' :., _; ., it liiAy ;1ll;1fi

;ll,ii,:ir: "ri ir: irotl i i:

i'.iatir:;::rl,'fielstl:';;
Dr. Julius Muia

Permanent Secretary

NationalTreasury

Treasury Building

NAIROBI

Dear Dr. Muia,

STATUS UPDATE ON THE EqUALIZATION FUND PROJECTS

The above matter, your letter dated 6th Ma zozo and the m ed the c5

National Treasury on the ztst day of May zozo refers

We hereby acknowledge receipt of the projects forwarded by yourselves. We however note
that only z3o projects have been submitted as opposed to the 352 ongoing projects. As such,

we urge that you furnish us with
including a status report thereto.

the list of all the on-going projects Co

Pursuant to the resolution of the meeting hereinabove we hereby wish it an addendum

to e that we made to further reference.
(Attached herein is a copy of the addendum for your information and records)

Please be assured of our highest esteem and regards

Yours sincerely,

c.

Jacqueline Mogeni, MBS

Chief Executive Officer
li:l it,'j: i;i

'illi i\lA"i"trtliiii

- ..: r'r-; ii'ir
.r 'rr.: :. i ;r i.l
il \r 'l--u :---

L TiiilASi"l i:r'i

Copy: r. Alt Excellency Governors for the Equatization Fund Counties I 'l j: ;i{ ; '. I 3 6q

z' All cEC Members for Finance for the counties 
ii il,,lr ll ll{i;ti'u.i {:jl,lt, :i
,,'i 1;"i; I f i-r i'i'r i * 'i11; f'7:1..i :'i'
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Submission of Proposals from the Council of Governors on Equalization Fund

A| Structure of the Board

The Council of Governors proposes that the board shall comp.ir"Mn" Following;

'1 . The chairperson who shall o" "0r",";, #"""r rr*, (t
Z. One purior who shall be nominated S tne Commission on Revenue

Allocation.
3. One person nominated the

usive structure that brings on board Constituency

Development fund Managers of various constituencies, the Deputy County

Commissioners to form the sub-county and County membership including
members of the and coun Government officials.

tof not more five people preferable two
two gentlemen with technical skills to be engaged to help support running of
the d1y to day activities of the board. (We envisage lob Group P-Q for the

secretariat support. This shall eliminate bureaucracy and is cost friendly with
their remuneration drawn from the Fund.)

o Note that All Persons nominated must be free from fulltime engagements so

that they can dedicate time and mind to Equalization Fund activities.)

B I Incomplete/On-going Proiects

The Council of Governors view on on-going projects is as follows-

1. The National Treasury to furnish the Council of Governors with the list of all

the 352 on-going projects profiled County by county including a status report.

2. All legally contracted projects that are on-going with visible on

ground are to be from s sharable revenue of
Equalization Fund.

3. Any project that has a contract but has NOT started to be subjected to the new

process under the new board. (Th"abS r"t*g!."t"d).
4. iny pro;ect that does not have a vilid contract should be considered as illegal

ur,d b" discarded. The Council of Governors will not take responsibility for

such projects due to accountability challenges.

C| Resource Sharing at County level

It is the view of the Council of governors that resource sharing at the county level

adopts the Commission on Revenue Allocation formula of resources

equitably to all sub counties.

Resources to one sub-countY can be directed to one that will
the sub-transform living standards. This will also take care of

county level.

at
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REPUETIC OF KENYA

PARTIAMENT

Parliament Buildings

Tel: +254 20222L291

Hon. Alois M. Lentoimaga, MP.
Samburu North ConstituencY

Member: Trade, lndustry & Cooperative

Member: Committee on lmplementation
Continental House 3'd Floor Rm' 322

Mobile: +25472O 225 553

DATE: 22"d May,2O2O

TO HON UKUR YAfiANt, EBS

:ABtNET SECRETARY, MINISTRY OF FINAT{CE

ND NATIONAL TREASURY

, . O. Box 30007-00100. Nairobi, Kenya

Dear Hon UKUR,

RE: SUBMISSION ON MATTERS TO BE INCLUDED IN THE EQU ALIZATION FUND

REGULATIONS

This is to follow up the discussion of 2l't May 2020 rneeting with you' I wish to submit our

recornmendation to be included in the regulation of the Equalization Fund'

pending the passage of the Equalization Fund Bill which is currently in the Senate, we propose inclusion

of tlre following in any regulations made under the Public finance Management Act, 2012-

. The Equalisation Fund Board should cotnprise-

(a)aChairpersonfromamarginalizedcommunityappointedbythePresidentwiththe

approval of the National Assernbly;

(b) the principal Secretary in the Ministry for the time being responsible for matters relating to

water;

(c) the principal Secretary in the Ministry for the time being responsible for matters relating to

roads;

(d) the principal Secretary in the Ministry for the time being responsible for matters relating to

health;

(e) the principal Secretary in the Ministry for the time being responsible for matters relating to

National TreasurY;



(f) four persons appointed by the Cabinet Secretary for the tirne being responsible for the
National Treasury to represent marginalized communities; ancl

(g) a Chief Executive officer who shall be an ex-officio member and secretary to the Board.

2' Adrninistration of the Fund at the local level should be through Local Equalisation Fund Committees
at Ward level in each marginalized area as determined by the Commission on Revenue
Allocation.

3. Each Local Comrnittee should comprise-

(a) the national government official responsible for co-ordination of national govemment
functions;

(b) two rnen, one of whom shall be a youth at the date of appointment;

(c) two woulen, one of whorn shall be a youth at the date of appointment;

(d) one person with disability nominated by a registered group representing persons with
disabilities in the marginalized area;

(e) two persons nominated by the relevant constituency office in which each Ward is;
(0 an officer of the Board seconded to the Cornmittee as an ex officio member; and
(g) an officer of the relevant county govemment as an ex officio member.

4' The Mernbers of all Local Comrnittees should be approved by the National Assembly before
appointtnent.

5' The term of office of the members of a Local Committee should be three years, renewable once.

6' Local Committees should meet at least six times in a year but should not hold more than twenty-
four meetings in the satne financial year, including sub-committee meetings.

7 ' A rnember of a Local committee may be removed from office on any one or rnore of the following
grounds-

(a) lack of integrity;

(b) gross rnisconduct;

(c) embezzlement of public ftrnds;

(d) bringing the committee into disrepute through unbecoming personal public conduct;
(e) prornoting unethical practice;

(f) causing disharrnony within the comrnittee; or

(g) physical or mental infirmity.



g. A decision to remove a member of a Local Committee should be through a resolution of at least five

' 
members of the Committee and the member sought to be removed must be given a fair hearing before

the resolution is made.

g. A person should be able to present a petition to the Board for the dissolution of a Local Committee

for-

(a) serious violation of the Constitution or any other law including a contravention of Chapter

Six;

(b) gross misconduct, whether in performance of the member's or office holder's functions or

otherwise;

(c) incompetence;

(d) bankruptcy; or

(e) any other cause as may be deerned justifiable.

10. A Local Comrnittee should be able to engage such staff as may be necessary for execution of its

functions.

Yours Sincerely,

toN. ALOIS M. LENTOIMAGA, MP. SAMBURU NORTH CONSTITUENCY

CHAI RMAN. PASTORALIST PARLIAM E NTARY G ROU P( PPG)
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THE CONSTITUTION OF KENYA
THE PUBLIC FINANCE MANAGEMENT ACT

(No. 18 of 2OL2)
PART I_DEFINATIONS

1.1 Title-Guidelines on the Administration of the Equalization Fund established under

Article 204 of the Constitution.

1.2 Authorization-These Guidelines are issued under section 12 (2) (k) of the Public

Finance Management Ad., 20L2, which empowers the Cabinet Secretary for Finance to
issue guidelines to national government entities with respect to financial matters and

monitoring their implementation and compliance.

1.3 Definitions -Terms used in these Guidelines are as defined in the Constitution and the
Public Finance Management Act, 2012, except otherwise specified. Other terms used in

these Guidelines shall be taken to have the meaning assigned to them.hereunder:

1.3.1 "Accountir,g Standard Board" has the meaning.assigned to it under section 2 of the
Public Finance l,iirnagement Act, 2012;

1.3.2 "Cabinet :iecretary" has the meaning assigned to it under section 2 of the Public

Finance Management Ad,20t2;

1.3.3 "Financial vl.rrr'1has the meaning assigned to it under section 2 of the Public Finance

Management A<,.,,).0L2

1,3.4 "t'und" means the Equalization Fund established under Article 204 of the

Constitution;

1.3.5 "Marginalizt:cl area" means an area identified under policy determined by the
Commission o,r Revt,,rue Allocation in accordance with Article 2t6 (4) of the Constitution.

1.3.('officer arjrniriisiiering the funds" ln"-uf,C.?- p-e6gn ng(r"tinatgd..py -thq .Pli.qgipnl
Secretary resJ.lonsiblc for finance designated by the Cabinet Secretary as the

administrator t.f the Fund as per Regulation 20 (i) of the Public Finance Management
(National Govelnnrent) Regulations 2015 provides thal"Accountant-General Department
shall be respon:ihle for administering the Consolidated, Equalization and Contingencies
Funds".

1.3.7 "revenue" has the meaning assigned to it under the Commission on Revenue

Allocation Act, 2012; and

Commented IRRll: Change this to Fund Adminirtrator

1
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Commented [RR2l: Ihis has not be€n used any
else in the guidelines.
This section dea15 with definitions, 1.3.8.3 aod 1.3.9.4 do
not define anything
Chek spelling ear-marked

Commented [RR3l: Nothing has been captured on this in
the guidclinet

Commented [RR4t: This definition is short of the
definition glven unde, Article ZM(1) of the Constitution. it
needs to be rcaligned to th. provision of the constitution bv
including 'calculated on thr basls of mort recent audited
accounts of revenue receivad'

1.3.8 "Unutilized balance,, means -
1'3.8.1 any arnounts not withdrawn from the Fund at the end of financiar year; and
1.3.8.2 any amount withdrawn from the Fund for purposes of provision of basic

services under an Appropriations Act and not expended at the end of financial year.

h.:.9.: Amount hear markecl for the first policy with 14 counties ongoing projects)

1.3.8.4 Anrount hear marked
be identified)

r'or the second poliry with 34 Counties (New prolects to

Conrid"r in.lrdino thu d"finiUon of Int"r Gor"rnr"ntul Conrn ift"u

PART II_STATEMENT POLICY

2.1 Purpose
The purpose of these Guidelines is:

(i) to s1:ccify the sources, obje(::' and purpose of the Fund;
(ii) to provide guidance on the ,riministration and management of the Fund;
(iii) to establish a management i'ramewoi'k to advise the Cabinet Secretary on the

prop(:r and effective performance of the Fund;
(iv) to prrrvide for the withdrawals from the Fund; and
(v) provicie for completion of onEoing prqects under the first policy
(vi)Provirlc for implementation of new projects under the second policf
(vii) Provide for extension of equalisation fund period
(viii) provide for winding up of the Fund

2.2 Capital
[-he capital of the Fund shall be one half percent of ail the revenue collected by the
national government as appropriated by parliament in each financial year.l

PART III - SOURCES, OBJECTS AND PURPOSE

3.1 Sources of the fund
The fund shall consist of:

(a) one half of all revenue collected by the national government each year calculated
on the basis of the most recent audited accounts of revenue received, as approved
by the National Assembly

(b) income generated from proceeds of the Fund; and

(c) the cumulative amount of revenue from previous years not spent

2



3.2 Object and purpose ofthe Fund
The object and purpose of the Fund is to provide basic services including water, roads,

health facilities and electricity to the marginalized areas.to the extent necessary to bring

thr: quality of those seryices to the level generally enjoyed by the rest of the nation, so

far as possible in an equitable, efficient and transparent manner.

PART IV_MANAGEMENT OF THE FUND

4.1 Establishment of the Fund Management

4.r.r First Level: National Level

Fund Aduritristrator as clesiguated b1'the CS National Tt'eisury in line nith
regulation zo(rXi) of the l'ublic Finance il{ana$enrent (National Governnteut)
Regulations, zo15 rvlrich vests tl'ris role to the Office of the Accountant-Geuet'al.

4.r.e $ecretariat[.. Commented [Rll5J: \ ,1€ propose that the Fund

Administrator should lre allow.d to hav€ t tfiretariat that is

answerablc to hirn- I iri! arrangament iJ llkely to create

some either real or grcrcelved confllct

Commented lRR6l: Ir it Cablnet S.cret!ry or Fund

Administrator. lt should be tund Admlnktrator becausc he

is the onc adminb(crirrg the fund

Commented [RR7l: These are functioni and duti€s of the
Fund Administrator

The Inter-Goverunrental Relatiqrts Technical Departnlettt to provide secretariat

services to therFund Administlator:. 'I'his rvill'irtvolye unclertakiug of the follorving

(a) provide technical and administrative services to the pabinet Secretaryl
(b) identifu , --rrry challenges in :the implementation of projects and make

recoinmenCatiohs on th€:remedial measures required to be undertaken;
(c) maintain a clata base setting out information on -

(i) prqedLs, operations and programmes undertaRen with respect to each county
which has been identified by the Commission on Revenue Allocation as being

marginalised;
(ii) monies appropr:iated from the Fund with respect to each project or programme;

and

(iii) status of each project or programme undertake;

(d) lprepare and ensure timely submission of reports to the Cabinet Secretary regarding
the implenrentation of projects and programmes under the Fund;

(e) make arrangements for periodical monitoring, evaluation and reporting of the
criteria, standards and ptogrammes in relation to the objects and functions of the
Advisory Board; and

(0 perform such other functions as may be assigned to it by the Cabinet Secretaryi' - . .
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4.r.', The Fund Admini.strertor shall:
a) Enstrrc that the eal'l)illgs of, or accruals to the Eclrrirlizatiorr Ftrncl are retained

in the Fuucl
b) hppropriatel.Esty:LljZitl!.ql..IU.r:iS itt..lt.US..W!.!lt.t!C tig.nrework cten."lepqd..bl:..1I9.

cot,t,i.ssio, for Rer.e.ue ettocitiJii iii i[; p;li.i; ie.'.,iirr;i,in nrar.ginalisecl
al.eas

c) In cousultation rvith [ther stalieholclers peveloJr g.glldi!!9!! tg!: ttisblr:!.g$.e1{$. .

of Dqualisatiorr Funcls to beneficiary .ou,iti.i
cl) In coustrltation lvit[r othel stakehol<lers cleverlop schedule to thc Courrty

Allocation o[Revenue i\cr. ol'appr.opr.iated tirncls tobeneficiary courrties
e) Issue gtricielines ilr line rvith tlre policy on nrarginalisercl areas oll p.oject

idcutificatiou

h) Ensure that trronev helcl in tlre fund, iucluding any ear.niugs oy accLuals referrecl
., to in (a), is sperrt.ontv tbrthe p,,qior.r ro.irfii.titt.,. r,iiiil ..t,,rriirll.a.l, rlepal'e tttlatlcial statetuents for the tuncl for each financial r.ear.in a fornrpt'esclibed b.v'the Accor"rnting Standiu'ds Boarcl iri line u,it5 r.itio,r 8+ of the

PFIVI ACt.
i) Prepareqtrarterll'financial statellrents lor t.he ltrrd iu a forrrr prescribecl by tSe
. . r\cco-uuting Starrdar.ds Boar.cl (Section g5 IrFtrI Act)
k) VeriS aucl evaluate project iniplententaiion
l) Ivlqnage, coutrol atrtl aclruiuistel assets of the Furrcl in such urilulrer aucl lbr.such

'purposes as best to pro,rote the purpose fo'rr{rich it is establishecl:
nt) Deterrtrirle tlre pl'ovisiorts to be nracle fol capil.al ancl r.ecurrepl. expeuditur.es

undet the Fund
n) Receive an)'grants, gifts, donations or eudorvnrents aucl u.rake legitiprate

disbrirsenrents therefi.oru

4.2 Sccond Lcvel: Counq'Level

4.e.r Corrntt' E.recutire Conrnrittee Menrbcr for Finance

a) The Countl'Dxectrtive Coutntittee il'lenrber fol Fiuirrrce shlll consoliclate all
proiects applovecl bv the Sub County Tcchnical (tontntittee (SC'tC)ancl subprit to
the Fund i\dmiuistr.ator. for funding

b) flre Countv Executil'e Cotruirittee Meurber tbl Finance shall pr.epale tinalcial
statenleirts for the fund for each financial year.in a tbrur pi.escribed bv tlre

4

Comnrented [RR8l: Use Allocrts as appropriate ir a
parliamentary function

Commented [RR9]: There is need to define who art
stakeholders

l) Recei'r,e approved tirnrlirrg proposals fronr Iuter-(]ovelnmerrtal $ub Countr
I'echnical Comnritteel ..

c) Approve disbur.senrents of fu iiai ri:om [iie trqii;iiii;iii;ii riiiiii to urarginalisecl
Commented IRR10]: lnsinuates that nrarginalized sreas .are at subrounties which is always not the cascareas



Accouuting Standarcls Board in liue rvith sectiou 84 of the PFM Act aucl subnrit to
the Fr.r nd Adrninistrator'

c) The Crlttnly Executive Comruittee i\,Ienrbel for Finance shall ptepale quarterll,
financial statentents for the ftrnd in a iblnr prescribed b1'the Accounting SLandard-s
Board (Section 85 PFIvI i\ct) aud subnlit to the Furrcl Adnrinistrator

d) The Coung' Executive Conrnrittee l,ienrber tbr Finance shall establislr trvo
con:rnittees, the Sub Couutr,Teclruical Conrnrittee (.'SC'|C") at the Sub Countl.
level and the Ploject Identification arrd Imltlenrentation Con:ntittee (PIC) at the
\'fald level.

e) Prepare quarterll, l'epol'ts on Funcls rcceived anrJ Implcnrentation status of all
projects t'irranced by the li,qualisation Funcl rvith la copy to tlre Fund -{.dnriuistrator
aud Commissiou on Reveuue Allocatiotr l. Commented IRRI 1l: Copy should al5o be supplied to the

Controller of Budget

Commented [RR12]: Copy should also be supplled to the
Controller of Budgct

f) Prepare anuual report ol! inrplerleutatiou on all projects fitranced b1,the
equalisation !-uud lvith a cop)/ to theiFurrd Adntinistrator, Courrnissiou on Reveune
Allocation ancl Parlianrclltl .. ...

4..?.2 The SCTC shall:

SCTC shatl be chairecl bl'the sub-countv aclnriuistrator aud shall uuclertake the
folIor.r,ing fuuctions:

a) Receive proiect/frrnding proposals fr,onr respective Project Identiticntion and
Iur 1>lenreuta Iion conrn'r ittees

b) Evaluate ancl approve all der.elol:ureut proposals fronr the Project Iclentification
auc[ Lnpienrentatiou Conurtittees,

c) Assbss the ftiasibilitl'attd cost rrll plo.iect proposals receivecl frorrr the Project
Itlentification anci Iurplerireutatiorr Cour ru ittees

d) Strbruit project pt:oposals ancl frrucling requests received fronr the Proiect
Ideutification ancl Iniplenreutation Conrurittees to the countv govel'nnlent

e) Nlouitor al[:pt'ojects being rrndertakc,u irrrcl ensule thel,nreet the objectives they ar.e

originally nreant to achieve;
f) Prepare quarter'ly repor'l.s on Funcls received ancl Inrplenrentatiou status o1'all

pro.iects finar:ced by the Equalisatiou iruncl rvith a copy to the copy to the Counq*
Executive Contnrittee Nlenrber' [or' fiirra uce.

g) Prepare attuttal repot't on iurplerrrentation on all plojecLs firraucc'cl b.y the
equalisatiou Fund rvith il copy to the copy to the Count_1, Iixecutive Cortrnrittee
i\,Ientber tbl Fi na nce.
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Conrposition
r. pub- counb' aclministratorl
2" lr\ miuciurutn of four t+) techirici i orti.urc t orn ,irioirtii"" rleler.ant to

Commented IRRt 3i: Should b! the tub.couilty
administrator as per scction 50 of thc County (i.)vernment
Act

3

funding prioritie{
The chairs of Plojec t Ideutif ication and
rr,ithin the sulr countv

4.r.;;'I'hc PIC shall

To be chaired b1'the f^\ssista't sub cotrnr-v adnri.istraiorj. 1'rre pic shail:
tle'elop*reut proposals, rne i\{arct c,*u,itree h,-tU. ir:;i.; ;igi.pj"!1r1o .i1a
proposals to the rechuical couuuirteri ar the ,,,L ioi ,iil) i;i;;i 6;. vettin.g,
plioritiz,ation, funcli n g ancl uton i tor.ing.

Fuuctions
a) Undertal<e public participatiou, in bencficiary ar.eas.
b) Ideuti$,ancl plioritise pro.ject in beneficirrr.y areas in [irre r.vith guiclelines issued

by the Fund Administrator.
c) Prepale ancl subnrit prr.rject/ftrncliug proposals to SCTC
d) Provide oversight on proiect inrplentetrtatiorr

Composition
a) lAssistant Sub County ,\dnriuistr:ato{
b) The villagel admi.istr:ato's of areas a.iiiiu.i ut; ti,; Co,,;iiii;i;ii o,i i{.,,.,,ii.

Allocation as nrargirralised
c) A I'epresentative of tlre r,vomeu, 1,outh, nrinor.ities ancl p\{Ds

4.3 Expenses of the Management
':

a) There shall be paid:out of the Fund, expenses of the nranagement and such
other expenses incurred pursuant to the object and purpose for which the Fund
is established.

b) The expenditure incurred on the Fund shall be on the basis of and limited to
a.nnual work programmes and budget estimates prepared by the Administrator of
the Fund and approved by the Cabinet Secretary at tlre beginnirrg of the financial
year to which they relate.

c) Any revision of the approved budget estimates, ancl of any cost estimate, shall be
referred to the Cabinet Secretary for approval.
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Commented lRRl 5]: Ihe County Government Act does
not provide for the oftice ofAssistant Sub county
administrator
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PART V-PTIEPARATION AND SUBMISSION OF WORKPLANS

5.1 Project.; and programmes for financing under the Fund

The Fund shall finance programmes or projects for the provision of the following basic
seruices in areas identified as marignalised areas by the Commission on Revenue
Allocation-

(a) water and sanitation;
(b) roads;
(c) health facilities;
(d) electricity;
(e) such other basic services as shall be identified by the Commission on Revenue

Allocation as requiring implementation in a maryinalized area.

5.2 preparation of work plan:{

(1)Art. 204 (3) (b) of the Corrstitution provides that "fre national government nlay
use the Equalisation Fund either directly, or indireatly through conditional gnnts
to coLrnties in ma rg in a lised com m u n itjes exist".

(2)

resources can only be expended via conditional grant to the affected and

therefore the amount shall be put in the Division of Revenue Bill and the

attendant schedule be part of the CARB.

(3)The county executive comnrittee member for matters related to finance in each of
the counties identified by the Commission on Revenue Allocation shall prepare a

workplan setting out -
(a) a schedule of projects and programmes proposed to be underataken by the county

government in the areas identified by Commission on Revenue Allocation;
(b) a technical assessment of the viability of the schedule of projects and lirogramnres;
(c) public participatidn to be undertaken during the process of identification of

programmes and projects;
(d)an assessment of the manner in which the programmes or projects would be

expected to address the shoftcomings identified by the Cornmission cn Reverrue
Allocation in the provision of the iderrtified basic needs;

(e) an assessment of how the programmes and projects identified impact on the
County Integrated Development Plan; and

(f) the approximate cost of the works to be undertaken in relation to a project or
progran'lme identified in the workplan.

Commented ItR1 8l: Workplans and budgets shoutd b€
aliSned to the Budg€t cych and cl:ar timelincs prescribed

of disbursement of 9qq?liza!i9n..fu!_q . . . .. Commented [RRl 9!: Cannot have thir in the guidelin6
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(2) In identifying programs and projects for inclusion in the workplan, the county
executive committee rnember shall -
(a) take into account-

(i) the criteria recommended by CRA

(ii) the costing of the project and the time requirecl for the implementation of the
proJect on a priority basis; r

(iii)recommendations by the commission on Revenue Ailocation;
(iv)recommendations, standards and guidelines issued by the fund managemenu
(v) the interventions required to be undertaken cn a prioiity basis in order to address

the needs identified by the Conrmission on Revenue Allocation for the provision of
identified basic services;

(3) The county executive comnrittee member shall ensure that a workplan prepared under
paragraph (1) is aligned to the annual development plan of tlre county prepared under
the Public Finance Management Act.

5.3 Approval of workplan :

(1) The workplan prepared at County level sha'll be submltted to the respective county
assembly for approval within seven days.

(2) The county executive committee member shall submit the workplan together with
an explanatory memorandum which shall include an explanation of any deviation
between the workplan and recommendations made by the Board or the relevant
Ministry or State Department.l

(3) Where the county assembly fails to approve or reject the workplan submitted under
1;aragraph (1), within seven days, fihe workplan shall be deemed to be approved. i

5.4 Submission of workplan to the National Treasury

Commented [RR20]: This guidelines do not est.blish a
80ard.
What ls the Rationale ofthc Stat€ Department? Not v
clerr

Commented [RRz 1 I: What happenr when the workplan
is rei,{ted. Tltere is need to have a processes to addTrss this

Commented [RR22l: This should bc undertaken by the
administrator of the fund and the secretariat

Commented [RRZ3l: See comm€nt 22 above

(1) The county executive committee shall, upon approval of a work plan submit the
workplan to the lNational Treasury{
(2) Upon receipt of the workplan, tne lrrrationai i;;;rrr li.h?lt - appf:elie i1," *o{prun
to ensure compliance with these Guidelines and that it adequately addresses the needs
identified by the Comnrission on Revenue Allocation;
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(a) identify the programmes or projects that require to be implemented on a priority

basis; and

(b) make its recommendations to the fabinet Secretary,l.

(3) Where, upon the recommendation of the Cabinet Secretary finds that the workplan
does not sufficiently address the needs identified by the Comnrission on Revenue

Allocation or the information provided, the Cabinet Secretary shall inform the county
executive comnriitee member in writing setting out the specific information that is

required.

PART VI_WITHDRAWALS FROM THE FUND

6.1 Where a withdrawal from the Fund is authorized under an Act of Parliament that
approves the appropriation of money, ithe ltational Treasury Fhgl! 11ra[e p 1qqr,1!9!!ion f_o,1

the withdrawal and submit it to the Controller of Budget for authorization.

6.2 The authorization by the Controller of Budget of a withdrawal from the Fund, together
with written instructions from the National Treasury requesting for withdrawal, shall be

sufficient authority for the Central Bank of Kenya to pay amounts from the Equalization

Fund account in accordance with the authoiization and instructions given.

:

6.3 All withdrawals made from the Fund under paragraph 6.1 shall be deposited into the
respective bpending agencies account.j

PART VIII-WINDING UP OF THE FUND

8.0 (1) At least eighteen months before the expiry of the term specified under Article
204(6) of the Constitution or in legislation enacted by Parliament pursuant to Article
laQ) ot the Constitution-

(a) the Fund management shall prepare a status report on all existing pending projc:cts
and their funding requirernents in line with the submitted work plans; and

(b) the Cabinet Secretary shall -
(i) make the necessary requisition for the transfer of monies to the county
governments for the completion of the projects; and

(ii) shall ensure that monies required for the completion of the projects has been
transferred to the respective county governn'rents.

(2) At least twelve months before the expiry of the period specified under Article 204(6)
of the Constitution or in legislation enacted by Parllament pursuant to Article 204(7) ol
the Constitution the county executive comnlittee nrembers in the respective county
governments shall submit to the Advisory Board -

9
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,

(a) a schedule of the programmes arrd projects imprementr:d pursuant to Articre
204 of the Constitution and the expected completion datej

(b) an assessment report of the impait of the programmes and projects that have
. been implemented pursuant to Article 204 of the Constitution; and
(c) 

_a 
financial report on the projects and programmes.

(d) terminal Monitoring and evaluation report

(3) The Fund management shal prepare the finar winding up report of the Fund not
later than three nronths from the period specified under Articre 204(6) of the
constitution or in legislation enacted by parlianrent pursuant to Article 204(7) of the
Constitution for approval by the Cabinet Secretary.
(4) The cabinet Secretary shall, submit tlre final report to the National Assembly and
the senate within foufteen days of the receipt ot the initiar repoft under paragraph (3).
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Dear

RE: EQUATIZATION FUND STATI.JTORY INSTRUMENT

The above matter refers.

Following the stakeholders meeting held on 2'1* May, Z1ZO and tie reJcilufioirs
made therein, I hereby forward the following comments for your consideration
and possible inclusion. t

Upon reviewing the Council of Governors proposal on the equalizatron fund
statutory instrument dated Z$tn May zozo I would add that;

a) Membership of the proposed Board not be limited to a person no-minar"d
the Pastoralist Par but could be expanded to include

repre se n tatiye s of the mar ginalize d co mmun itie s.

b) on reporting, there would be need to have the Controller of Budget
supplied with copies of the quartefly and annual reports prepared by the
fund administrator at the National level and the County Executive
Committee Member for Finance at the Counfy level.

Dout;,



c) There is need to cap the adminisfrative costs utjyof the approvedbudgets

of the Fund and to rcalign the projects to the budgets timelines.

thank you for your continued cooperation.

&;lrs

NTROLIJR OF BUDGET



COMMENTS ON EQUALISATION FUND STATUTORY INSTRUMENT

Team,

Apologies for taking a little longer time to respond, from the onset, I want to appreciate
the team for great work it has done so far. ln terms of the constitution of the Board, I

have a strong feeling that we should have the Board safe for some minor amendments
in terms of the constitution of the Board. I will suggest that we do away with the
representation of the Pastoralist group as proposed in the Regulations. lndeed, in the
proposed marginalization policy proposed by the CRA, earmarked areas span the entire
country and are not necessarily from pastoralist regions and hence it will be tantamount
to selective representation. ln my view, the representation from the COG suffices.

Thank you

From

Martin Masinde

Representative of National Assembly
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REPUBLTC OF KENYA
THE NATTONAL TREA5URY & PLANNTNo

MTNUTE5 OF THE A,TEETING OF THE TNTER-A6ENCY TA5KFORCE
colil rrrEE ApporNTED To DEVELOP EQUALTZATTON FUND

STATUTORY TNSTRUMENTS RE6I/LATrON5, ?O2I

Vio Microsoft Teoms Plotform hosted of The Treosury Building, 14th Floor
on Wednesdoy, 7th April, 2OZl, 2.OO p.m.

AAEAABER5 PRE5ENT
No Nome f,Ainistry/State

Deportment
Designotion Role

o) Mr. Somuel

Kiptorus
K. Notionol Treosury Senior

Director
Deputy Choirperson

b) Mr. Geoffrey
Molombe, HSC

M Notionol Treosury Senior Deputy
Accountont
General

fn
attendance

Mr. 6uyo Boru Notionol Treosury Heod, Eguolizotion
Fund

fn
ottendonce

Ms. Jocgueline Muindi Nationol Treosury Senior Principol
Stote Counsel

Member

e) Ms. Elizobeth Muhio Office of the Clerk of the
Senate

Principol Legal
Counsel

Member

f) Mr. Mortin Mosinde Porliomentory Budget
Office

Senior Deputy
Director/ Member

Member

e) Ms. Zipporoh
Muthomq

Council of Governors Legal Officer Member

h) Mr. EugeneLawi Council of Governors Legal Officer Member

c)

d)



No. Nome Ministry / Stote
Deportment

Designotion Role

i) Ms. Rhodo Rutto Office of the Controller of
Budget

Director, Legol
Services

Member

j) Ms. Lineth Oyugi Commission on Revenue

Allocotion
Director,
Economic Affoirs

Member

k) Ms. Sheilo Yieke Commission on Revenue

Allocotion
Director, Legol Member

r) Ms. Jecinta Hezron Commission on Revenue

Allocotion
Office of the
Choirperson, CRA

fn
ottendonce

sECRETARIAT
m) Mr. Bernord Amimo Notionol Treosury Senior Economist Leod

Secretory

n) Ms. Cloire Ototo Notionol Treosury Senior
Administrotor

Joint
Secretary

o) Ms. Rose Apundo Notionol Treosury Economist Joint
Secretary

AB5ENT WITH APOLOOY

A6ENDA

1. Preliminories:

2. Opening Remorks

3. Deliberotions on the Attorney General (AG) Advisory

4. Any other business

5. Adjournments

No Nome AAinistry/Stote
Deportment

Designotion Role

L Mr. Somuel Kiiru Notional Treasury, Budget Director of
Plonning

Member

2 Ms. Jone Wocuko Notionol Treosury,
Accounting Services

Deputy Accountont
General

Member

Memb3 Ms. Everlyne Kimengich Notionol Treosury, IFMIS Senior Accountont



AATNUTE NO. DELIBERATTONs REAAARKs

MIN.l:
Preliminories The Choirperson called the meeting

to order at 2.05 p.m. ond welcomed
the members to the eguolizotion
fund Tnter-Agency Taskforce
meeting.

o) Coll to Order Chairman

t. MrN.2:
Opening
Remorks

In his opening remorks, the choir
informed the meeting thot the EF
regulotions instrument wos

opproved by the Cabinet ond loter
forwarded to the Attorney Generol
for Legal drafting.

He reiteroted thot the purp ose of
the meeting wos to oppris e members
on the developm ents / advisory given
by the Attorney General on the
droft Egualizotion Fund regulotions,
seek comments ond concurrence on

the AG's odvisory. The ogendo wos
os resented.od

MTN.3:
Deliberotions on

the Attorney
General (AG)
Advisory

The droft PFM (Eguolizotion Fund)
Regulotions 2021 proposed to
estoblish the Equolizotion Fund
Board os o corporote body with
mondote to odminister the Fund.

Hoving reviewed the position of the
Public Finonce Monogement Act ond
general proctice with regard to
creation of such bodies, the AG

stoted as follows:

first, "Creation of an incorporated
body under the draft Regulations
means that the administration of
the Fund wholly falls within the new
entity. It can sue and be sued on

t) coB, cP,A, NT,
PBO ond office of
the Clerk of the
Senale hod no

objection to the
Advisory of the
AG.

2) COG obstoined on

the following
grounds: notice
wos too short to
review ond
volidote the



t

MINUTE NO. DELIBERATIONS REA,IARKs

any matter pertaining to its
administration. ......this proposal is
ultra vires section 18(1) of the
Public Finance Management Act
which mandates the Nationol
Treasury as the sole administrotor
of the Equalization Fund in

accordance with Article 204 of the
Constitution."

Secondly , " corporate entities are
not a creation of subsidiary
legislation unless an Act of
Porliament expressly provides for
an enabling provision to this ef f ect."

document. They

committed to
send o written
response to NT

MIN.3: Cont..
Deliberotions on

the Attorney
General (AG)
Advisory

The Attorney General's offrce
requested f or supply of the
def inition of the four terms
below:

o

a) "benef iciary county"

b) "f irst policy"

c) "eligible county" and

d) "second policy

Members deliberoted ond ogreed to
replace beneficiary County with
eligible county, for purposes of
clority ond to odd def inition of
policy os per orticle 2t6(4) of the
constitution.

Thot the technicol terms "first
policy" ond "second policy" which
hove been used in the document

Members ogreed to

reploce "benef iciary

county" with "eligible

county" and also to

retain the use of "f irit
policy" ond "second

policy" in the

regulations

Action: NI to
incorporate the
comments accordingly



,UTNUTE NO. DELIBERATTONS RE,I ARKS

we?e for tronsitionol purposes ond

needed to be defined os per Article
?16(4) of the Constitution while
specifying the years they covered.

fn oddition, members generolly
concurred with AGs odvisory ond
agreed on estoblishment of on

unincorporoted Boord os opposed to
incorporoted Boord. As o result,
members noted there will be

consequentiol omendment resulting
from proposed omendment.

^^rN.4, 
AOB

ond odjournment
Members sought guidonce on the
roodmop ond next steps on EF given

the number of petitions, pending
bills from ongoing projects under
first policy and the need to identify
projects f or the second policy. The
period for eguolizotion fund wos

olso drowing neorer. There wos

therefore, on urgent need to
Fosttrock the timelines f or
completion.

There being no other business, the
meetin wos ourned of 3.45

NT undertook to
incorporote oll the
comments agreed, shore
the revised regulations
with members ond

forword the some io AG

for legal drofting and

subseguently to
Porliament for opprovol.

Confirmed os a true record of the proceedings by:

Choirperson:

5isnon$lr-#*. !lf(*-t
Secretaryl

Signoture.. Dote..O.f- f r^lu. t



PMF Act,2012

PART VIII - MISCELLANEOUS PROVISIONS

205. Powers of the Cabinet Secretary to make regulations

(1) The Cabinet Secretary may make regulations, not inconsistent with this Act

respecting any matter that is necessary or convenient to be prescribed under this Act

or for the carrying out or giving effect to this Act.

(2) In making regulations under this Act, the Cabinet Secretary shall consult the

Intergovemmental Budget and Economic Council'

(3) A provision of a regulation may-
(a) apply generally or be limited in its application;

(b) apply differently according to different factors;

(c) authorise any matter or thing to be done from time to time; or

(d) do any combination of those things.

(3A) Despite the generality in subsection (l), the Cabinet Secretary

may make regulations for raising money by issuing

a Sutatkbondwhich shall specify the purpose for which money

may be raised.

(3B) Money raised through a Sukukbond may be raised within or outside Kenya in

Kenya shillings or in any other currency or medium of exchange.

(4) Regulations under subsection (1) shall not take effect unless approved by a

resolution Passed bY Parliament'

(5) Regulations approved under subsection (4) shall take effect on the day after the date

on which both Houses approved them or, if a later date is specified in the

regulations, on that later date'

(6) If a House of parliament does not make a resolution either approving or rejecting

any regulations within fifteen sitting days after submission to it for approval, the

House shall be deemed to have approved those regulations.

I
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rt EQUALIZATION FUND IMPLEMENTATION STATUS

BRIEF TO THE COMMITTEE ON DELEGATED LEGISLATION DURING
CONSULTATIVE MEETING ON CONSIDERATION OF PUBLISHED PFM
(EQUALTZATTON FUND) REGULATTON 202r
MOMBASA COUNTY ON 27rH MAy,202\ at 11.00AM

fntroduction

The Equalisation Fund was established under Article 204 (l) of the Constitution which
requires that one half per cent (0.5o/o) of all the revenue collected by the national
government each year, calculated on the basis of the most recent audited revenues, as

approved by the National Assembly, to be paid into the Fund. As a precondition to the
utilization of the Equalisation Fund, Article 216(4) of the Constitution requires the
Commission on Revenue Allocation to determine, publish and regularly review a policy
in which it sets out the criteria by which to identiff the marginalizedareas.

fmplementation Framework

The Equalisation Fund was being administered through the defunct Equalisation Fund
Advisory Board (EFAB) as provided for in section 4.1 of Gazette Notice No 1711 dated
13th March 2015

On 5ft November 2019 the High Court made a ruling on Petition no. 292 of 2016. The
ruling declared the Equalisation Fund guidelines as unconstitutional, null and void. This
in effect disbanded Equalization Fund Advisory Board (EFAB) and any fuither
expenditure from E qualization Fund.

The National Treasury was directed to develop a statutory instrument on the
administration of the Equalization fund and it is on this basis that PFM (Equalization
Fund) Regulation 2021 was developed and it has since been approved by Cabinet,
published and a waiting National Assembly approval.

Disbursements from the Equalization Fund to date

The disbursements made up to date are based on the first policy on marginalization
which identified 14 counties as marginalized areas. The policy also recommended the
criteria for sharing revenue among the 14 marginalized counties and had a time horizon
of three financial years, that is, 2014115,2015116 and 2016117. The Equalization fund
entitlement since promulgation of the constitution 2010 is as shown in Table 1 below:-



S/No. Financial
Year

Most recent urditcd rcvenues aproved by thc National Assernbly Equalization Fund
Allocation
(Kshs.)

Equalization Fund
Entitlcment (0.5olo of
most recent audited
and approved
revenues)
( Kshs. )Bme Year for most rccent audited

revenues approved by National
Asscmbly

Audited and approved
revenues by National
Asscmbly
(Kshs.)

(a) (b) (c) (d) (e)

20tlt12 2008/2009 468.1 5 t .970.000 0 2.340.759.850

) 20l2ll3 200920t0 529J00,ooo,0oo 0 2.646,500.000

3 20t3tt4 20t0D010 529,300,000,000 0 2.646.500.000

4 20t4ll5 20t2n0tl 776,900.000.000 400.000.000 3.884.500.000

5 2015/16 20 r220 r 3 776.900.000.000 6.000.000.000 3.884.500.000

6 20l6ll7 20t3not4 935.600.000.000 6.000.000.000 .r.678.000.000

7 2017/18 20t3n0t4 935.6000.000.000 0.0 4.678.000.000 00

8 20l8lt9 20t3t2014 935,600.000,000.00 0.0 4.67E.000.000

9 20t9/20 20t4/20t5
I .038.03 5.000.000.00

0.0
5.t90.t75.000.00

Totrl rmount due to Equrlization Fund 15J45.7t6p70 12.400.000.000 34.626,934r50

Table l: Equalization Fund entitlement and allocation since inception of
Equalization fund financial years 2014115,20L5116 

^nd 
2016l17

Notes

l. 1'here was no allocation in the first three linancial years i.e. 20lll12,20l2l13
and 20l3l14 sincc the first policy identilying thc rnarginalizerJ areas had not becn

put in place by the Cornrnission on Revenue Allocation.

Z.'l'he total lnoncy appropriatsd is Ksh.l2.4 billion in the lrqualization Iiund

Appropriation Act 20ll and the balances on the sanre in the Equalization Fund

Appropriation Act 2018 for the llnancial year

Based on the two appropriations, the National 'l'reasury has to date disbursed a total of
Ksh.10,346,,573,051to Ministries. State Departrnents and Agencies irnplernenting the

identified pro.iects in the l4 marginalized counties in financial as shown in tables 2.3 &
4 below: -

l
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Table 2: Disbursements in FY 2016117

Table 3: Disbursements in FY 20l7ll8

3
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Table 4: Disbursements in FY 2018119

It should be noted that disbursement of funds from Equalization Fund by the National
Treasury to MDAs are based on specific request accompanied by certificates which are

ready for payments and with approval of the Controller of Budget.

2. Status of implementation of the projects identified in financial years 2016117,

2017ll8 and 2018/19 in the 14 counties

Projects identified for funding from the EqualizationFund in the 14 counties, and based

on the first policy on marginalization were to be.financed from entitlements to the

Equalization Fund of the financial years 201415,2015116 &2016117 and as appropriated
in Equalization Appropriation Act 2017 and Equalization Appropriation Act 2018 to
their completion. As such, projects were only identified once based on the first policy
in the financial year 2016 and the same have been under implementation since then.

New projects will only be identified based on the second policy on marginalization and

once the PFM (Equalization fund) regulations 2021 is approved by National Assembly.

Important to note the ongoing projects financed from the Equalization Fund are

implemented by specific MDAs who forward status reports of their respective projects
to the National Treasury.

As at 30ft June, 2019, and based on submission by MDAs, the summary of all the 352
projects f,rnanced from the Equalization Fund is as shown in table 5 below:-

D
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Table 5: Status of all the Equalization projects to date

Details of projects per Sector and County and their respective status, and as submitted
by respective MDAs, are attached herein as Annex for your perusal and details among
them completion dates for each project.

Resources spenta.

As mentioned above, a total of Ksh.I2.4 billion on Equalization Fund entitlements
relating to financial years 2014115, 2015116 & 201i,6117 have been appropriated to
finance projects identified in 14 marginalized counties and for administrative expenses
in their implementation. Of these funds, a total of Ksh.I0,346,573,051 have been
disbursed to the MDAs implementing the identified projects to be financed for the
Equalization Fund.

Out of Ksh.10,346,573,051 disbursed from the Equalization Fund to MDAs since
2016117, the MDAs have been able to spend a cumulative of Ksh.7,042,468,880 or 68
%o of the funds disbursed to them. This expenditure comprises of Ksh.121,550,052 for
administrative expenses and Ksh.6,920,918,828 as development expenditure. The
detailed development expenditures of MDAs and as per IFMIS report of 8th October,
2019 is as shown in table 6 below and worth to note that no further vote has been
expensed because of court determination that the guideline on the administration of the
equalization fund is null and void.

5

l*',t- lr*;'[,:l,l "l';;;,,
Implemcnting MDA < so% 

l**ruo l,r*nr, li,lufi,-,



\
a

a
Table 6: Development Expenditure VOTE BOOK STATUS REPORT - for the
period from Jul-18 to Jun-19 as at 8th October, 2019.

Source: IFMIS

b. Challenges encountered

The Equalization Fund was established in August 2010 upon promulgation of the

Constitution which established the Fund under Article 2}4.Entitlements to the Fund is
0.5 % of the most recently audited revenues of Govemment and as approved by the

National Assembly and became due from financial year 20llll2 to date. This Fund is

expected to be in place for20 years, unless the timeline is extended by a Parliament.

The Fund was operationalized in the financial year 2015116 and projects to be financed
from the Fund identified in December 2016. The operationalization and implementalion
of the Fund has faced the following challenges since inception to date:- ti

rl

1. First policy on identiffing marginalized areas was intended to cover the

financial years 2011112,201212013 and 2013114. However, there was a delay

in approval of the policy (the policy was approved in December, 2015), the

policy covered financial years 201 4 I | 5, 20 | 5 I | 6 and 20 I 6 I 17

2. There was initial delay in grant of approval of the Guidelines for
administration of the Equalization Fund. The guidelines were approved by

Parliament in 2016;
3. Delayed disbursement of funds from Equalization Fund was due to the lapse

of the Equalization Appropriation Act 2017. Although Article 204 of the

Constitution does not foresee lapse of funds appropriated to the Equalization
Fund until completion of all projects identified for funding from the Fund.

4. On 5th November 2019 the High Court made a ruling on Petition no.292 of
2016. The ruling declared the Equalization Fund guidelines as

unconstitutional, null and void. This in effect disbanded Equalization Fund

Advisory Board (EFAB) and any fuither expenditure from Equalization Fund.

)
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unconstitutional, null and void. This in effect disbanded Equalization Fund
Advisory Board (EFAB) and any further expenditure from Equalization
Fund.

5. National Treasury was directed to develop new statutory instrument on the
administration of the Equalization Fund and the lengthy nature of the process
of developing new statutory instnrment has caused more delay in
operationalizing of Equalization Fund.

In light of the court decision of 5,h November zol.g, the Board and Fund
secretariat stands dissolved and hence cannot and did not transact any further
business on Equalization Fund.

Way Forward

The National Treasury was directed to develop a stafi.rtory instrument on the
adminishation of the Equalization Fund and it is on this basis that a multi-agency
committee comprising of representatives from National Treasury, National assemUty,
Senate, Council of Governors, Commission of Revenue Allocation and Controller of
Budget was put in place to develop a new Equatization Fund statutory inskument as
directed by the High Court.

Public Finance Management (Equalization Fund) Regulations 2021 was developed
and has since been approved by the Cabinet, Published and awaiting National
Assembly approval through the committee of delegated legislation

We are looking forurard for support from National Assembly on resolving the current
legal issues surrounding the Fund in a timely manner to ensure that the country
achieves the envisaged goals of the Fund provided under Article 204 (6) of the
Constitution.
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Ref: CoB/MP / 0OZ /Y oL.22 (7 5')

Dr. Julius Muia, CBS

Principal Secretary
The National Treasrlry & Planning
P.O. Box 30007-00100
NAIROBI

Dr bL,*+

Brrua

P,c Dox

Nairobi

Haranthe &.1',;11:r;':ci

Let's Disc'.tsl

8tr' Septenrberr 2A2O

Dear

RE: REQT]EST FOR SUBMISSION ON THE ruBLIC FINANCE MANAGEMENT
(EQUAIIZATTON ruND) REGr_rr.,ATrONS, 20 20

Reference is macie to the above subject matter and the cail for public partrcipatiort

publici:ted in your Website.

trttached please find attached comments on the Public Finance Management

(F,qualization Fund) Regulation s, 20 20 for your con s idera ti on.

Yours

Dr Nvakang'o
CONTRCLLER OF BUDGET
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