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PREFACE

Mt. Speaker,

The Ad Hoc Committee on the COVID-19 Situation was established by the
Senate on Tuesday, 31st March, 2020, with the mandate to oversight

actions and measures taken by the national and county governments in
addressing the spread and effects of COVID-19 in Kenya.

The Committee is mandated to address the following, among other matters-

()

(M)

provision of testing and medical equipment, including adequate
ventilators in referral hospitals and in at least one public hospital in
each county,

provision of adequate isolation centres and Intensive Care Unit (ICU)
facilities in each county;

measures to ensure continuous supply of food and other essential
commodities at affordable prices;

measures to enable learners in educational institutions to continue
with their studies; '

measures to ensure protection, safety and well-being of healthcare
and other frontline workers;

enhancement of capacity and flexible deployment of healthcare staff;
financial assistance to vulnerable persons and groups;

protection of residential and commercial tenants;

establishment of a stimulus package for the Micro, Small and
Medium sized Enterprises;

easing of legislative and regulatory requirements for doing business;
measures to protect employees from retrenchment and job losses;
and

uniform policies and procedures aimed at slowing and eventually

stopping the spread of the virus.

The Committee is comprised of the following members: -

1)
2)

Sen. Johnson Sakaja, CBS, MP - Chairperson
Sen. (Arch.) Sylvia Mueni Kasanga, MP - Vice Chairperson
Sen. (Dr.) Michael Maling’a Mbito, MP - Member

Sen. Abshiro Soka Halake, MP - Member

Sen. Mithika Linturi, MP - Member

Sen. Erick Okong’o Mogeni, SC, MP - Member

Sen. Mwinyihaji Mohamed Faki, MP - Member



Mr. Speaker,

The Pandemic Response and Management Bill (Senate Bills No.6 of 2020)
seeks to address various issues that may arise during a pandemic that may
be cross-cutting in nature. Various laws are in place but none deals with
the exceptional circumstances that citizens may face during a pandemic.
This Bill will therefore apply only during a pandemic and suspend various
provisions of existing legislation. The Bill is not restricted to the COVID 19
pandemic but addresses the issue of pandemics generally.

The Committee considered the Bill at length, conducted public
participation, and deliberated on the submissions received. A call for
submission of memoranda was placed in the local dailies on 29nd and 23rd
April, 2020 and closed on 1st May, 2020. The Committee received sixty-
three (63) submissions from the public on the Bill and held virtual
meetings with various stakeholders.

Based on the deliberations and public participation, the Committee has
made various observations and recommendations on the Bill set out in
Chapter Three of this Report. Additionally, the Committee will present
amendments with the view of strengthening the provisions of the Bill for
consideration by this House.

Mr. Speaker,

As I conclude, the Committee wishes to thank the Offices of the Speaker
and the Clerk of the Senate for the support extended to it in undertaking
this important assignment.

Further, the Committee wishes to thank members of the public who sent
their submissions to the Committee, as well as the stakeholders who have
appeared before and engaged with the Committee.

Mr. Speaker,
It is now my pleasant duty, pursuant to standing order 143 (1), to present

a Report of the Ad Hoc Committee on the COVID-19 Situation on the
Pandemic Response and Management Bill, 2020.



I thank you, Mr. Speaker.

19th May, 2020

SEN. JOHNSON SAKAJA, CBS, MP,
CHAIRPERSON,
SENATE AD HOC COMMITTEE ON COVID-19




ADOPTION OF THE REPORT ON THE PANDEMIC RESPONSE
AND MANAGEMENT BILL, 2020

We, the undersigned Members of the Senate Ad Hoc Committee on the
COVID-19 Situation in Kenya, do hereby append our signatures to
adopt the Report on the Pandemic Response and Management Bill,

Sen. Johnson Sakaja, CBS, MP -Chairperson ﬁ_@‘u\\\—*
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Sen. (Arch.) Sylvia Kasanga, MP -Vice-Chairperson -

- -
Sen. (Dr.) Michael Mbito, MP -Member ‘ hAA A
Sen. Abshiro Soka Halake, MP -Member

Sen. Mithika Linturi, MP -Member w

Sen. Erick Okong’o Mogeni, SC, MP -Member

Sen. Mwinyihaji Mohamed Faki, MP -Member



CHAPTER ONE

INTRODUCTION

1.0 Background on the COVID-19 Pandemic

Coronaviruses are a large family of viruses that are known to cause illness
ranging from the common cold to more severe diseases, such as Middle
East Respiratory Syndrome (MERS) and Severe Acute Respiratory
Syndrome (SARS). A novel coronavirus (CoV) is a new strain of coronavirus

that has not been previously identified in humans.

Coronaviruses are common in animals and, occasionally, people get
infected with these viruses which may then spread to other people. For
example, SARS-CoV was associated with civet cats and MERS-CoV was
associated dromedary camels. Possible animal sources of COVID-19 have
not yet been confirmed. " ' ' '

1.1. Publication of the Bill the Pandemic Response and Management
Bill, 2020 '

The Pandemic Response and Management Bill (Senate Bills No.6 of 2020)
is sponsored by Sen. Johnson Sakaja, CBS, MP, Chairperson of the Ad Hoc
Committee on the COVID-19 Situation in Kenya.

The Bill seeks to address various issues that may arise during a pandemic
that may be cross-cutting in nature. Various laws are in place but none
deals with the exceptional circumstances that citizens may face during a
pandemic. This Bill will therefore apply only during a pandemic and
suspend various provisions of existing legislation. The Bill is not restricted

to the COVID 19 pandemic but addresses the issue of pandemics generally.

The Bill was published on 17t April, 2020 and was read a First Time on
21st April, 2020. Following the First Reading in the Senate, it stood
committed, pursuant to Standing Order 140 (2) , to the Ad Hoc Committee
on the COVID-19 Situation for facilitation of public participation.

Subsequently, the Committee, pursuant to Article 118 of the Constitution

.

and Standing Order 140 (5), invited submissions from members of the
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closed on 1st May, 2020.

The Committee received sixty-three (63) submissions from the public on
the Bill and held virtua] meetings with various stakeholders. Based on the
deliberations and public participation, the Committee has made various
observations and recommendations on the Bill set out in Chapter Three of
this Report.

1.2. Objective of the Bill

the pandemic.

1.3. Overview of the Bill

The Bill proposes the following-
1.3.1. Part 1- Preliminary

Clause 1 of the Bill provides the short tiled as the Pandemic Response and
Management Act, 2020. Clause 2 defines various terms including the
definition of a pandemic which means an ‘infectious disease occurring
across international boundaries’.

Clause 3 of the Bill defines the scope of the Bill which will only apply during
the period of a pandemic.

Clause 4 of the Bill sets out the objects of the Bil] and its application.
Clause 5 of the Bill is on the conflict of laws and provides that where there

a conflict with another Act, the provision of the Pandemic Response and
Management Act would prevail.



1.3.2. Part II- Declaration of a Pandemic

Clause 6 of the Bill provides for the notification of a pandemic where the
Cabinet Secretary shall make a recommendation to the President for the
declaration of a Pandemic.

Clause 7 of the Bill provides that upon receipt of the recommendation by
the Cabinet Secretary and in consultation with the National Security

Council, the President issues a notice in the Gazette declaring a pandemic.

1.3.3. Part III- Establishment of the National Pandemic Response

Committee

Clause 8 of the Bill provides that the President shall establish the National
Pandemic Response Committee.

Clause 9 set out the functions of the National Pandemic Response
Committee which will be required to spearhead the implementation of
activities geared towards preventing the spread and mitigating against the

negative impact of a pandemic.

Clause 10 of the Bill sets out the composition of the National Committee
which will include the Cabinet Secretary as the Chairperson; Principle
Secretary in the Ministry responsible for Finance; other Cabinet and
Principle Secretaries as the President shall consider necessary, the
Chairperson of the Council of Governors or such other Governor as may be
designated in writing; and a maximum of three other public officers as the
President may consider necessary. Under Clause 10(2) of the Bill, the
mandate of the Committee lapses two months after the President declared

the end of the pandemic.

Clause 11 of the Bill provides for the Secretariat of the National Committee
to be designated by the Cabinet Secretary.

Clause 12 of the Bill allows the National Committee to establish sub-

committees as may be considered necessary.



month after the declaration of the pandemic.

1.3.4. Part IV- Establishment of County Pandemic Response
Committees

Clause 14 of the Bill requires each County Governor to establish a county

pandemic response committee in their respective county.

includes implementing the strategies and measures as directed by the
National Committee and Co-ordinating the county’s response and
management to the threats caused by the pandemic.

National Committee, the tenure of the County Pandemic Response
Committee will lapse two months after the President declares the end of the
pandemic.

the declaration of the Pandemic.

1.3.5. Part V- Establishment of the Pandemic Response Fund

Response Fund upon declaration of a pandemic.



Clause 20 of the Bill sets out the object of the Fund which shall be to
mobilize resources for the response towards containing the spread and
impact of the pandemic.

Clause 21 of the Bill provides for the sources of the Fund to include monies
appropriated by the National Assembly; grants, donations or gifts; and
monies received from any other sources approved by the Cabinet Secretary.

Clause 22 of the Bill provides for the expenditure of the Fund while Clause
23 designates the administrator of the Fund as the Principle Secretary
responsible for matters relating to finance.

Clause 24 of the Bill provides for the winding up of the Fund within one
month of the notice of the declaration of the end of the pandemic by the
President.

1.3.6. Part VI- Socio-economic Protective Measures

Clause 25 of the Bill provides for the introduction of tax incentives to
cushion the public.

Clause 26 of the Bill provides for various measures to cushion the public
to meet its contractual obligations entered into prior to the declaration of a
pandemic. Where a pandemic affects the financial ability of a borrower, a
borrower and the respective lending financial institution shall enter into an
arrangement to review repayment modalities and penalties shall not be
imposed on a defaulter; neither shall a defaulter be listed by a credit
reference bureau.

Clause 27 of the Bill provides for a moratorium of penalties by lending
financial institutions.

Clause 28 of the Bill provides guidelines on performance of contractual
obligations during a pandemic.

Clause 29 of the Bill provides guidelines on tenancy agreements during a
pandemic. Where a pandemic affects the financial capacity of a tenant to
meet their obligations, the tenant shall give a notice in writing to the

landlord that they are unable to meet their obligations because of the
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pandemic and upon receipt of the notice, the parties shall enter into an
agreement on how the tenant shall meet their obligation at the end of the

pandemic.

Clause 30 of the Bill provides the guidelines on labour relations and seeks
to cushion employers and employees during a pandemic. Where a pandemic
adversely affects the ability of an employer to pay salaries or wages,
notwithstanding the provisions of the Employment Act, an employer shall
not terminate a contract of service, dismiss an employee or coerce an
employee to take a salary cut. However, the employer shall permit an
employee to take leave of absence without pay for the duration of the

pandemic.

Clause 31 of the Bill requires the National government and county
governments are required to put in place social safety schemes designed to
support vulnerable persons, vulnerable households and informal sector
workers whose incomes have been disrupted by the pandemic. Such
schemes may include cash transfers to identified groups.

Clause 32 of the Bill provides that the relevant national and county
government agencies may, during a pandemic waive water and electricity
charges for identified vulnerable persons and households; and in
consultation with water and electricity service providers adjust tariff rates
in order to reduce utility charges to individuals and businesses; and
withhold disconnections for non-payment of utility bills.

Clause 33 of the Bill gives the government the authority to issue directives
regarding the use of information and communication technology in the
conduct of business.

Clause 34 of the Bill provides that County governments may suspend fees
payable on renewal of trade licences and payment of property rates during
the pandemic.

1.3.7. Part VII- Miscellaneous Provisions

Clause 35 of the Bill provides for penalties for obstruction and refusal to
comply with any direction given by a competent authority.

11



Clause 36 of the Bill makes it an offence to spread false information about
the pandemic while Clause 37 makes it an offence to misuse funds meant
to alleviate effects of a pandemic. Clause 38 further provides for a general
penalty under the Act. The punishment ranges from penalties of one to ten
million and imprisonment of one to five years.

As it may not be possible to envisage all matters that may need a legislative
solution during a pandemic, Clause 39 of the Bill gives a lee-way to Cabinet
Secretaries in charge of various dockets to make Regulations whenever

need arises.

Clause 40 of the Bill provides for the declaration of the end of the pandemic
by the President.

1.4. Consequences of the Bill

 The Bill once passed will ensure a quick and coordinated response by the -
- necessary national and county governments agencies, whenever a
pandemic is declared. Once enacted, the Bill will supersede all existing:
legislation during a pandemic.

12



CHAPTER TWO
PUBLIC PARTICIPATION

2.0 Introduction

The Committee, pursuant to Article 118 of the Constitution and Standing
Order 140, invited submissions from members of the public on the Bill via
an advertisement for submission of memoranda placed in the local dailies
on 22nd and 23t April, 2020 and closed on 1st May, 2020. The Committee
received sixty-three (63) submissions from the public on the Bill and held
virtual meetings with various stakeholders.

A matrix of with a summary of submissions from various stakeholders is
attached at Annex 2.

The Committee received written submissions and held virtual sittings with

various stakeholders as follows-
2.1. Senators

1) Sen. Beth Mugo
2) Sen. Ochillo Ayacko

2.2. Organizations

1) Federation of Kenya Employers

2) COTU-Kenya

3) National Gender and Equality Commission

4) Kenya Tea Growers Association

5) Kenya Association of Hotel Keepers and Caterers

6) Agricultural Employers Association

7) Association of Land/Plot Management Agencies

8) Civil Society Parliamentary Engagement

9) Mzalendo Trust

10) Civil Society Organizations

11) National Taxpayers Association, HENNET and AHF Kenya
12) Kenya Association of Tour Operators

13) Dagoretti District Landowners Welfare Association

14) Masinde Muliro University of Science and Technology (Nursing

Midwifery and Paramedical Sciences Department)
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15)
16)
17)
18)
19)
20)
21)
22)
23)
24)
25)
26)
27)
28)
29)
30)
31)
32)
33)
34)
35)
36)
37)
38)
39)

Bowmans-Coulson Harney LLP

United Disabled Persons of Kenya

National Youth Council

Kenya Conference of Catholic Bishops

PATH

Institution of Surveyors of Kenya

Institute of Human Resource Management
Article 19 Eastern Africa

Kenya Bankers Association

Kakamega CSO Network

Edmund Rice Advocacy Network

Mental Health Advocates

Lawyers Hub Kenya

Electricity Sector Association of Kenya

Kenya Occupational Therapists Association
KELIN

PWD Office-Kuresoi South sub-county -
Non-Communicable Disease Alliance of Kenya
Tunawiri Community Based Organization
Economic and Social Rights Centre- Haki Jamii
Institute of Certified Public Accountants of Kenya
Kenya Association of Manufacturers

Forum for Women in Development, Democracy and Justice
Coalition of Community Health Workers
Disability and Human Rights Organizations

2.3. Individuals

1)
2)
3)
4)
5)
6)

7)
8)

Peter Njaramba 9) Nancy Thuo

Davies Okombo 10) Marx Kahende

Adolf Muchiri 11) Njonjo Ng’ang’a

Saad Yusuf Saad 12) Neil Ribeiro

Lawrence Nyaguti 13) Amy Ochiel

Legal Counsel from 14) Kawira Muriungi
Marsabit County 15) Edijoe Mwaniki
Assembly 16) Makaul969@gmail.com
Esther Aduma (No name indicated)

Daniel Muki Kimuyu



2.4. Others

The following presented views generally on legislative proposals and other
issues revolving around COVID 19-

1) Messrs Anjarwalla and 3) CIliff Randa
Khanna Advocates LLP 4) George Nandi
2) Association of Public 5) Isaiah Muhoro

Health Officers 6) Gloria Atenge



CHAPTER THREE
COMMITTEE OBSERVATIONS AND RECOMMENDATIONS

3.0 The Committee made the following observations—

()

()

(d)

That a clear definition of vulnerable persons and groups should be
provided for in the Bill since the Bill caters for vulnerable persons and
groups yet the terms are not defined.

That the functions of the National Pandemic Response Committee under
clause 9 of the Bill should be expanded to include, among others, the
development of an appropriate post pandemic recovery framework for all
sectors affected by the pandemic. The impact of a pandemic is likely to be
felt beyond the period declared to be the end of the pandemic by the
President. In addition, in order for the country to effectively mitigate and
manage a pandemic, it would be necessary to be able to assess the
country’s capacity to manage a pandemic. This would require having in
place a strategy that is responsive to any pandemic that may arise and
thereby enabling the relevant actors to move as quickly as possible in
putting measures in order to manage the pandemic and enable the
country to recover as quickly as possible from the adverse effects of the
pandemic.

Part V of the Bill on the Establishment of a Pandemic Response Fund
should be deleted and the Cabinet Secretary responsible for matters
relating to finance may be mandated to establish a fund for the same
under section 24 of the Public Finance Management Act. Not all
pandemics would require the establishment of a fund as an intervention.
Rather than providing for its establishment, it would be more appropriate
to empower the Cabinet Secretary to establish a fund only where he or
she considers it necessary for the purpose of managing a pandemic, given
that the Public Finance Management Act already empowers a Cabinet
Secretary to set up a national government fund.

Where a borrower, who enters into an agreement with a lender is unable,
owing to a pandemic, to meet his or her obligations under the agreement,
the parties should be given the opportunity to renegotiate the terms of the
agreement and at the same time, halt any adverse action that may be

14



(e)

()

(h)

(i)

0)

taken against a borrower during the intervening period. For this reason
clause 26 should be amended to give the borrowers and lenders the power

to enter into arrangement on repayment of loans and mortgages.

Statutory agencies should not charge fees, interest or penalties for late
payment or failure by a person to meet their obligations under a contract
during the pandemic period.

A party who is unable owing to a pandemic, to meet his or her obligations
under the agreement should be given the opportunity to renegotiate the
terms of the agreement in a way that balances the interests of both parties
to the agreement. For this reason. That clause 28 of the Bill on contractual
obligations should be reviewed to empower parties to a contract to review
the terms of their contracts.

Landlords and tenants enter into contractual obligations already covered
under clause 28 of the Bill and as such they are free to review the terms
of such agreement if either party is adversely affected by the pandemic.

A pandemic may cause revenue losses to businesses and other
enterprises, making it necessary for an employer to review employment
contracts. There is therefore need to leave some flexibility for the parties
to review the employment contract having regard to their circumstances.

Whereas it is important to have in place mechanisms that would allow
companies and entities to continue with their business including their
meetings in a way that ensures the safety of the employees, it would still
be important to ensure that these are conducted in a manner that still
adhere to the existing rules and regulations that govern the conduct of
the meetings of the said entities. For this reason, it would be necessary to
amend clause 33 to subject the holding of meetings to existing laws on
conduct of meetings and the validity of resolutions.

In order to serve as a deterrent and ensure that persons who
misappropriate money or goods do not ultimately benefit from the
misappropriation, it would be necessary to review the existing penalty.
Penalties at clause 37 need to be enhanced.

15



(k)

The pandemic may require Regulations that may cut across various
ministries. It is therefore important that before the making of Regulations,
the relevant Cabinet Secretary be consulted.

3.1 The Committee makes the following recommendations—

(2)

(b)

(d)

(e)

That the definition of vulnerable persons and groups as provided for under
the Social Assistance Act, 2013 be incorporated into the Bill.

That clause 9 of the Bill be amended by inserting the following new
functions of the National Pandemic Response Committee immediately
after paragraph (j)—
() assess the country’s capacity to deal with the pandemic;
(ii) develop and publicise an appropriate national plan to manage the
pandemic;
(iii) develop an appropriate post pandemic recovery framework for all
sectors affected by the pandemic;
(iv) develop a community engagement strategy to manage the
pandemic; and
(v) provide up-to-date information to the public on the pandemic and
the steps the Committee has taken to manage the pandemic and
mitigate against its impact.

That clause 13 of the Bill be amended by including resource mobilization
and expenditure on the pandemic among the issues to be reported to
Parliament by the National Pandemic Response Committee.

That Part V of the Bill on the Establishment of a Pandemic Response Fund
be deleted and mandate the Cabinet Secretary responsible for matters
relating to finance to establish a fund. for the same under section 24 of
the Public Finance Management Act.

That the Cabinet Secretary responsible for matters relating to finance be
empowered to prescribe measures restricting the Kenya Revenue
Authority from the enforcement of tax obligations during a pandemic
under clause 25 of the Bill.

16



(0

(8)

(h)

(@)

0)

That clause 26 on loans and mortgages be amended to give the borrowers
and lenders the power to enter into an arrangement on repayment of loans
and mortgages and to provide for a debt review criteria.

That clause 27 on moratorium on loans and penalties be amended to
provide for criteria for moratoria and to bar statutory agencies from
charging fees, interest or penalties for late payment or failure by a person
to meet their obligations under a contract during the pandemic period.
The clause should also mandate the Cabinet Secretary responsible for
matters relating to finance to—

() in consultation with the associations representing lending
institutions in Kenya, prescribe an eligibility criterion for a
moratorium under subsection (1); and

(i) prescribe the criteria to be applied by a lending financial
institution in determining the period for which the moratorium
will apply with respect to its borrowers.

That clause 28 of the Bill on contractual obligations be amended to
provide that where a contract was entered into before the declaration of
a pandemic and the pandemic affects the performance of a contractual
obligation—

() the defaulting party may give notice of default in writing to the
other party citing the reason for the default to be as a result of
the pandemic; and

(i)  the parties to a contract may enter into an arrangement to review
the terms of the contract and to extend the timelines for the
defaulting party to meet the contractual obligations.

That clause 29 of the Bill be deleted to allow the landlords and tenants
manage their contracts depending on the circumstances.

That clause 30 be amended to leave some flexibility for parties to an

employment contract to review the terms of contract within the
boundaries of existing employment and labour relations laws.

17



(k) That holding of virtual meetings under clause 33 be subject to existing
laws on conduct of meetings and the validity of resolutions.

() That the penalty for misappropriation of relief money or materials be
enhanced to repayment of three times of the value misappropriated in
addition to fines and penalty provided for under clause 37 of the Bill.

(m) That under clause 39 of the Bill each respective Cabinet Secretary whose

ministry has been affected by a pandemic be consulted before regulations
affecting their docket are made.
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ANNEXES

Annex 1: Minutes of the 55t Sitting of the Ad Hoc Committee on the
COVID-19 Situation

Annex 2: Matrix on Stakeholder Submissions

Annex 3: Committee amendments to the Pandemic Response and
Management Bill
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TWELFTH PARLIAMENT | FOURTH SESSION

MINUTES OF THE FIFTY-FIFTH SITTING OF THE SENATE AD HOC
COMMITTEE ON THE COVID-19 SITUATION, HELD ONLINE ON THE ZOOM
MEETING PLATFORM, ON TUESDAY, 19TH MAY, 2020, AT 1.35 PM

PRESENT

1. Sen. Johnson Sakaja, CBS, MP - Chairperson (Chairing)
2. Sen. (Dr.) Michael Maling’a Mbito, MP - Member

3. Sen. Mwinyihaji Mohamed Faki, MP - Member

4. Sen. Erick Okong’o Mogeni, SC, MP - Member

APOLOGIES .

1. Sen. (Arch.) Sylvia Mueni Kasanga, MP - Vice Chairperson

2. Sen. Abshiro Soka Halake, MP - Member

3. Sen. Mithika Linturi, MP - Member
SECRETARIAT

Ms. Elizabeth Muhia - Principal Legal Counsel

Ms. Josephine Kusinyi - Principal Legal Counsel

Mr. Charles Munyua - First Clerk Assistant

. Clare Kidombo - Research Officer (Taking Minutes)
Mr. Jeremy Chabari - Legal Counsel

Mr. Mitchel Otoro - Legal Counsel

Mr. Hussein Ali - Fiscal Analyst

Mr. Simon Muinde - Audio Recording Officer

© N oUW
3

AHCC19. MIN. NO. 296/2020  PRELIMINARIES

The Chairperson called the meeting to order at 1.35 pm, and Sen. Mwinyihaji
Mohamed Faki, MP commenced the meeting with a word of prayer.



AHCC19. MIN. NO. 297/2020 ADOPTION OF THE AGENDA

The Committee adopted the agenda of the Sitting, as set out below, having been
proposed by Sen. Erick Okong’o Mogeni, SC, MP, and seconded by Sen. (Dr.) Michael
Mbito, MP: -

1. Preliminaries
a) Prayer
b) Adoption of the Agenda

2. Consideration of the proposed amendments to the Pandemic Response and
Management Bill (Senate Bills No. 6 of 2020).

3. Consideration of the Committee Report on the Pandemic Response and
Management Bill (Senate Bills No. 6 of 2020).

4. Date of the Next Meeting.

5. Adjournment

AHCC19. MIN. NO. 298/2020 CONSIDERATION OF THE PROPOSED
AMENDMENTS TO THE PANDEMIC
RESPONSE ~_AND MANAGEMENT _ BILL
(SENATE BILLS NO. 6 OF 2020)

The Committee resumed its consideration of the proposed amendments to the
Pandemic Response and Management Bill, 2020, arising from the public participation
process as well as proposals from Senators. The pending amendments were on clauses
29 and 30 of the Bill, regarding tenancy agreements and labour relations, respectively.

Thereupon, the Committee concluded its consideration of and adopted the Committee
amendments to the Bill.

AHCC19. MIN. NO. 299/2020 CONSIDERATION OF THE COMMITTEE
REPORT ON THE PANDEMIC RESPONSE AND
MANAGEMENT BILL (SENATE BILLS NO. 6 OF

2020)

The Committee considered and adopted its Report on the Pandemic Response and
Management Bill, having been proposed by Sen. Mwinyihaji Mohamed Faki, MP and
seconded by Sen. Erick Okong’o Mogeni, SC, MP.

The Committee further resolved that the Report be forwarded for approval by the
Hon. Speaker to enable its tabling in the Senate.



AHCC19. MIN. NO. 300/2020 ANY OTHER BUSINESS

The Committee was informed that a request had been received from the Kenya
Transporters Association (KTA), with regard to the removal of number plates and
harassment of drivers of long-distance trucks, at various points along the Nairobi-
Mombasa highway in Machakos County. This followed a directive by the Governor
of Machakos County that no trucks would be allowed to stop within the County due
to fears of transmitting the Coronavirus.

The Committee resolved that KTA be requested to submit the complaint officially, in
writing, to enable the Committee follow up with the relevant authorities.

AHCC19. MIN. NO. 301/2020 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 1.55 pm. The
next meeting will be held on Wednesday, 20t May, 2020 at 2.30 pm.

¥ ' ———
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19" May, 2020

The Clerk of the Senate
Parliament Buildings

NAIROBI

RE: COMMITTEE STAGE AMENDMENTS TO THE PANDEMIC RESPONSE
AND MANAGEMENT BILL, SENATE BILLS NO. 6 OF 2020

NOTICE is given that Sen. Johnson Sakaja, the Chairperson to the Ad-Hoc Committee on
COVID-19 Situation in Kenya, intends to move the following amendments to the Pandemic
Response and Management Bill, 2020, at the Committee Stage—

CLAUSE 3
THAT the Bill be amended by deleting clause 3.

CLAUSE 9

THAT clause 9 of the Bill be amended by inserting the following new paragraphs
immediately after paragraph (j)—
(k) assess the country’s capacity to deal with the pandemic;

(1) develop and publicize an appropriate national plan to manage the
pandemic;

(m) develop an appropriate post pandemic recovery framework for all
sectors affected by the pandemic;

(n) develop a community engagement strategy to manage the pandemic;
and

(o) provide up-to-date information to the public on the pandemic and the
steps the Committee has taken to manage the pandemic and mitigate
against its impact.



CLAUSE 13
THAT clause 13 of the Bill be amended in subclause (1) by—

(a) deleting the word “bi-weekly status reports providing” appearing immediately after
the words “submit to Parliament” and substituting therefor the words “once in
every two weeks a status report providing information on”; and

(b) inserting the following new subparagraph immediately after subparagraph (iii) in
paragraph (a)—

(iv) resource mobilization and expenditure on the pandemic; and

CLAUSE 19
THAT the Bill be amended by deleting clause 19.

CLAUSE 20
THAT the Bill be amended by deleting clause 20.

CLAUSE 21
THAT the Bill be amended by deleting clause 21.

CLAUSE 22
THAT the Bill be amended by deleting clause 22.

CLAUSE 23
THAT the Bill be amended by deleting clause 23.

CLAUSE 24
THAT the Bill be amended by deleting clause 24.

CLAUSE 25
THAT clause 25 of the Bill be amended—

(a) by renumbering the existing clause as subclause (1);



(b) in the new subclause (1) deleting the word “may” appearing immediately after the
words “relating to finance” and substituting therefor the word “shall””; and

(c) by inserting the following new subclause—

(2) The Cabinet Secretary for matters relating to finance may,
for purposes of subsection (1) prescribe measures restricting the
Kenya Revenue Authority from the enforcement of tax obligations
during a pandemic.

CLAUSE 26

THAT Bill be amended by deleting clause 26 and substituting therefor the following
new clause —

Loans and mortgages. 26. (1) Where a pandemic has a negative impact on the
capacity of a borrower to meet his or her contractual obligations
entered into prior to the declaration of a pandemic, the
following measures shall apply during the pandemic up to two
months after the end of the pandemic —

(a) the borrower may give notice of default in writing
to the respective lending financial institution
specifying the reason for default to be as a result
of the pandemic;

(b) the borrower and the lending financial institution
may enter into an agreement for the extension of
the timelines for repayment;

(c) where the borrower and the lending financial
institution fail to agree on the timeline for
extension of the repayment, the lending financial
institution shall determine a reasonable timeline
for repayment;

(d) the borrower shall not be listed by a credit
reference bureau on account of a default; and

(e) the statutory notice of realisation of a security
given shall not be issued.

(2) The Cabinet Secretary responsible for matters
relating to finance shall—



(a) in consultation with financial institutions, develop
a criteria for debt review; and

(b) with the approval of Parliament, implement
measures to cushion lenders and borrowers.

CLAUSE 27
THAT clause 27 of the Bill be amended—

(a) by renumbering the existing clause as subclause (1);

(b)in the new subclause (1) by inserting the words “entered into prior to the
declaration of a pandemic” immediately after the words “of obligations”;

(c) by inserting the following new subclauses immediately after the new subclause

(D—

(2) The Cabinet Secretary responsible for matters relating to finance
shall—

(a) in consultation with the association representing the largest number of
lending institutions, prescribe an eligibility criterion for a moratorium
under subsection (1); and

(b) prescribe the criteria to be applied by a lending financial institution in
determining the period for which the moratorium will apply with respect
to its borrowers.

(3) A statutory agency shall not charge fees, interest or penalties for late
payment or failure by a person to meet their obligations under a contract during
the pandemic period.

CLAUSE 28

THAT the Bill be amended by deleting clause 28 and substituting therefor the
following new clause—

Contractual

S 28. Where a contract was entered into before the
obligations.

declaration of a pandemic and the pandemic affects the
performance of a contractual obligation—

(a) the defaulting party may give notice of default in
writing to the other party citing the reason for the
default to be as a result of the pandemic; and

b) the parties to a contract may enter into an
p y



arrangement to review the terms of the contract
and to extend the timelines for the defaulting
party to meet the contractual obligations.

CLAUSE 29
THAT the Bill be amended by deleting clause 29.

CLAUSE 30

THAT the Bill be amended by deleting clause 30 and substituting therefor the following
new clause—

Labour 30. (1) The Cabinet Secretary responsible for matters relating
relations. to labour shall, with the approval of Parliament, develop measures to
cushion employers and employees during the pandemic.

(2) The measures taken by an employer who is adversely
affected by a pandemic, with respect to an employee, shall not
contravene the existing employment and labour relations laws.

CLAUSE 32

THAT clause 32 of the Bill be amended in the introductory clause by deleting the word
“may ” appearing immediately after the words “government agencies” and substituting
therefor the word “shall”.

CLAUSE 33
THAT clause 33 of the Bill be amended—

(a) by renumbering the existing clause as subclause (1);
(b) in the new subclause (1) by—
(1) inserting the words “during a pandemic” immediately after the words
“other law where” in the introductory clause;
(i)  inserting the words “subject to subsection (2)” immediately after the
words “such business may” in paragraph (a);
(ili)  deleting paragraph (b) an substituting therefore the following new
paragraph—



(b) the Speakers of Parliament shall, with the approval of the respective
House, make guidelines on the conduct of plenary and committee
sittings remotely;

(iv)  deleting paragraph (c) an substituting therefore the following new
paragraph—

(c) the Speaker of each county assembly shall, with the approval of the

respective county assembly, make guidelines on the conduct of plenary

and committee sittings remotely;
(c) by inserting the following clauses immediately after the new subclause (1)—
(2) The holding of a meeting under subsection (1)(a) shall be
subject to the existing laws on the conduct of meetings and the validity of
resolutions.
(3) The Cabinet Secretary for matters relating to information,
communications and technology shall make regulations for the protection
of data and information transmitted during meetings held remotely.

CLAUSE 35

THAT clause 35 of the Bill be amended in subclause (1) by deleting the word “person’s”
appearing immediately after the words “discharge of the” in paragraph (a) and substituting
therefor the word “officer’s”. '

CLAUSE 36

THAT clause 36 of the Bill be amended in paragraph (a) by deleting the words “from a
public office” appearing immediately after the words “or other benefit” and substituting
therefor the words “under this Act”.

CLAUSE 37
THAT clause 37 of the Bill be amended by—
(a) renumbering the existing provision as subclause (1); and
(b) inserting the following new subclause immediately after the new subclause (1)—

(2) Despite any penalty that may be imposed under subsection (1), a
person who is found guilty of an offence under subsection (1) is liable to pay
three times the value of the misappropriated money or goods.



CLAUSE 39

THAT the Bill be amended by deleting clause 39 and substituting therefor the following
new clause —

Regulations. 39. (1) The Cabinet Secretary may, in
consultation with the National Committee and the
Council of County Governors, make regulations—

(a) prescribing anything that is required to
be prescribed under this Act; and

(b) generally, for the better carrying out of
the provisions of this Act.

(2) Without prejudice to the generality of
subsection (1), the Cabinet Secretary may, in
consultation with the National Committee and the
Council of County Governors, make regulations —

(a) to provide for measures for prevention,
mitigation, preparedness, response ~and
recovery from the pandemic;

(b) to provide for emergency registration of the
relevant professionals;

(c) in consultation with—

(1) the Cabinet Secretary responsible for
matters relating to information and
communication technology, make
regulations to provide for collection
and publication of data relating to the
pandemic;

(i1) the Cabinet Secretary responsible for
the  coordination of  national
government functions, make
regulations to provide for use of listed
premises as shelters to manage a
pandemic;

(111) the Cabinet Secretary responsible for
matters relating to labour, make



regulations to provide for additional
services to be categorized under
Ak K. i esser}t{al services  despite 'the
2007. provisions of the Labour Relations
Act;

(iv) the Cabinet Secretary responsible for
matters relating to trade and industry,
make regulations to provide for
consumer protection measures despite

Act No. 46 of the provisions of the Consumer
401z, Protection Act;

(v) the Cabinet Secretary responsible for
matters relating to social assistance,
make regulations to provide for care
and protection of vulnerable persons;

(vi) the Cabinet Secretary responsible for
matters relating to information and
communication technology, make
regulations to provide for conduct of
public awareness and civic education
on management of the pandemic; or

(d) make regulations to provide for any relevant
rules or standards required for the effective
implementation of this Act.

(3) For the purposes of Article 94(6) of the
Constitution—

(a) the power of the Cabinet Secretary to
make regulations shall be limited to
bringing into effect the provisions of this
Act and the fulfilment of the objectives
specified under subsection (1); and

(b) the principles and standards set out under

the Interpretation and General Provisions

Act and the Statutory Instruments Act,

Cap. 2. 2013 in relation to subsidiary legislation



1N £3 ot BONS. shall apply to regulations made under this

Act.

(4) The Cabinet Secretary shall, within
three days after the publication of a regulation
under this Act, ensure that a copy of the regulation
is transmitted to the Clerk of the National Assembly
and the Senate for tabling before each House of
Parliament.

(5) Each House of Parliament shall
consider and either approve or annul regulations
made under this Act within seven days after the
tabling of the regulations in the respective House.

CLAUSE 40
THAT the Bill be amended by deleting clause 40.

NEW CLAUSE 7A

THAT the Bill be amended by inserting the following new clause immediately after
clause 7—

Declaration of the 7A. The President shall, on the recommendation of the

end ofa pandemic. - \1ational Committee and by notice in the Gazette, declare that
a pandemic is no longer a threat to the social, economic or
political stability of the country.

NEW CLAUSE 30A

THAT the Bill be amended by inserting the following new clause immediately after
clause 30—

Designation 30A. (1) The Cabinet Secretary may, in consultation with the
fﬂfllnerable National Committee, the Council of County Governors and the
persons. Cabinet Secretary responsible for matters relating to social assistance,

by notice in the Gazette, designate categories of vulnerable persons
affected by a pandemic.



(2) Despite subsection (1), vulnerable persons shall include—
(a) orphans and at risk children;
(b) persons with disabilities;
(c) poor elderly persons;

(d) persons who have lost their source of income owing to
the pandemic;

(e) poor widows and widowers;

(f) persons disabled by acute chronic illnesses and who
cannot meet their basic needs; and

(g) micro, small and medium enterprises affected by a
pandemic.

(3) In this Part,—
“at risk child” means a child who—

(a) is under the care of a person who
suffers a disability or serious long-
term ailment which renders the person
unable to care for the child;

(b) has been abandoned by a parent or
parents and is not under the care of a
guardian who provides the basic needs
of the child; or

(¢c)is under the care of parents or
guardians who are unable to provide
for the child’s basic needs;

“medium enterprise” means a firm, trade,
service, industry or a business activity—

(a) whose annual turnover is at least five
million shillings and does not exceed
eight hundred million shillings; and

(b) which employs between fifty and
ninety-nine people.

10



“micro enterprise” has the meaning assigned
o 55 o to it under section 2 of the Micro and Small
2012. Enterprises Act;

“orphan” means a child with no parents, either
biological or adoptive, and who is not under
the care of a guardian who provides the basic
needs of the child;

“person with a disability” means a person
who—

(a) suffers from severe mental or physical
disability;

(b) the disability renders the person
incapable of catering for their basic
needs; and

(c) there is no known source of income or
support for the person;

“poor elderly person” means a person who has
attained the age of sixty-five years and cannot .
meet their basic needs;

“poor widow or widower” means a widow or
widower who cannot meet her or his basic
needs; and

“small enterprise” has the meaning assigned to
it under section 2 of the Micro and Small
No. 55 of P
2012. Enterprises Act.

NEW CLAUSE 38A

THAT the Bill be amended by inserting the following new clause immediately after
clause 38—
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Establishment 38.A The Cabinet Secretary responsible for matters
of a fund. . . .
relating to finance may, where he considers it necessary,
No. 18 of 2012. establish a fund pursuant to section 24(4) of the Public Finance
Management Act for the effective mitigation and management
of the adverse effects of the pandemic.

CLAUSE 2
THAT clause 2 of the Bill be amended by deleting the definition of the term “Fund”.

.........................................................

Sen. Johnson Sakaja, CBS, MP, -
Chairperson,
Ad-Hoc Committee on COVID-19 Situation in Kenya.
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