EXPLANATORY MEMORANDUM TO THE VALUE ADDED TAX
ACT, 2013: ELECTRONIC TAX INVOICE REGULATIONS, 2020

LEGAL NOTICE NO. 189 of 2020

PART 1
Name of Statutory : The Value Added Tax (Electronic Tax
Instrument Invoice) Regulations, 2020
Name of Parent Act : The Value Added Tax Act (No. 35 of
2013) '
Enacted Pursuant to : Section 67 of the Value Added Tax Act,

No. 35.0f2013-..-

Name of the : The National Treasury and,Planﬁing
Ministry/Department | THE NATIONAL ASSEM BLY
Gazetted on : 25th September 2020 1T UCT 0 —
ST R,
PART II L GADEL OF THe
f the Statuto Instrumént 2 *\)be i '

1.0 Purpose o ry ‘ R u —T* PrC'( (’AII p%:
11.  The objective of this Memorandum is to submit the Legal Notice No. L

189 of 2020 for tabling in the National Assembly in accordance with

the provisions of Section 11 of the Statutory Instruments Act, 2013.
1.2.  The Legal Notice provides a legal framework to govern the use of

Electronic Tax Registers in line with Section 43(4) of the Value Added

Tax Act, 2013. In addition, the Legal Notice offers an enhanced

approach on VAT enforcement and compliance.
2.0 Legislative Context

The Legal Notice on the Value Added Tax (Electronic Tax Invoice)
Regulations 2020, is made pursuant to Section 67 of the Value Added
Tax Act, 2013 which empowers the Commissioner to require any person

to use an electronic tax register, of such type and description as may be
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prescribed, for the purpose of accessing information regarding any

transaction which may affect the tax liability of the person.
Policy Background

The Value Added Tax (Electronic Tax Registers) Regulations, 2004
(repealed in 2017) first came into operation in 1st January 2005 to
support the use of the electronic tax registers which was being rolled

out at the time.

These Value Added Tax (Electronic Tax Registers) Regulations, 2004
were repealed in 2017. Subsequently, the VAT Regulations, 2017 in
Regulation 9 (1) provided for a registered person to furnish a
purchaser with a tax invoice containing details as per the VAT

Regulations.

Regulation 9(2) of the VAT Regulations 2017, does not mandate the
registered person to generate a tax invoice by use of an electronic tax
register. This has created a challenge in the enforcement of compliance

of the use of electronic tax registers.

The use of electronic tax registers by registered persons will provide
for standardization and uniformity of tax invoices generated. In effect,
this will enhance effective compliance and enforcement measures,

which will result in an increase in revenue by minimizing VAT fraud.

In support of the ease of doing business initiatives in the country, the
standardization of tax invoices is crucial as it will facilitate the
simplification of VAT tax returns as per the envisioned KRA’s revenue
enhancement strategy. In addition, this will also facilitate faster
processing of genuine VAT refund claims by reducing the time taken in

verification of tax invoices.

In view of the above, the use of the electronic tax registers will put

mechanism in place to ensure enhanced administration of VAT.
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Consultation Outcome

The Kenya Revenue Authority informed the public and relevant
stakeholders of the intention to introduce the Value Added Tax
(Electronic Tax Invoice) Regulations 2020 and sought their comments
on the same in a Public Notice published on 234 August 2019 and 6th
November, 2019 (copy attached). Feedback was received from
professional accountants, audit firms, members of the business

community and general public.

KRA conducted public consultation on the proposal to introduce the
Value Added Tax (Electronic Tax Invoice) Regulations 2020, between

August to November 2019.

The feedback revealed that the stakeholders were in support of the
proposed Regulations with few amendments. Taking into consideration
the advances in technology, the stakeholders recommended review in
some aspects of the Regulations which were incorporated in the final

draft. Please find attached the following documents: -

Impact

The Legal Notice provides for an increase in VAT Revenue collected. It
will minimise VAT fraud by ensuring that VAT is accurately accounted
for at the trader tills. It is also expected that this provision will have a

general ripple effect in form of increase in tax revenue.
Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority
and may be reviewed periodically as the need may arise depending on
the feedback from stakeholders during its implementation and also
considering the policy objectives of the Electronic Tax Invoice in

facilitating businesses in VAT accounting.
Request to the National Assembly

The National Assembly is requested to:



a) Note the contents of this memorandum.
b) Approve Legal Notice No. 189 of 2020
8.0 Contact

Cabinet Secretary,
National Treasury & Planning,
NAIROBI
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Refl: KRA/M&CD/08/6

KENYA REVENUE
AUTHORITY

150 goa:2015 CERTIFIED

1** November 2019

Ms. Phyllis Wakiaga

Chief Executive Officer

Kenya Assaciation of Manufacturers

15 Mwanzi Road opp West Gate Mall, Westlands

Nairobi.
Dear Ms. Wakiaga,

INVITATION FOR A MEETING ON THE PROPOSED VALUE ADDED TAX
(ELECTRONIC TAX INVOICE) REGULATIONS

M

Following our public notice date 23 August, 2019 on Value Added Tax (Electronic Tax
Invoice) Regulations, the Kenya Revenue Authority would like to invite the Kenya Association
of Manufacturers for a meeting on Thursday, 7" November 2019, to deliberate on the same
regulations. The meeting will be held at Times Tower, 5™ floor, from 2.00pm.

We kindly request you to confirm attendance by Wednesday, 6" November 2019 through
email stokeholder.enzagement@kin.go ke or contact us on 020 2812045,

We thank you and look forward to your participation, as well as that of the KAM members.

Yours Sincerely,

Cascunderess

Grace Wandera

epu omipi
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Ref: KRA/M&CD/08/6
1** November 2019

Mr. Edward Kerich
Director
Pricewaterhouse Coopers

PwC Tower, Waiyaki Way/Chiromo Road, Westlands

Dear Mr. Kerich,

INVITATION FOR A MEETING ON THE PROPOSED VALUE ADDED TAX
(ELECTRONIC TAX INVOICE} REGULATIONS

bl ———— T T T Y

Following our public notice date 237 August, 2019 on Value Added Tax (Electronic Tax
Invoice) Regulations, the Kenya Revenue Authority would like to invite the Pricewaterhouse

Coopers fora meeting on Thursday, 7 November 2019, to deliberate on the same regulations.
The meeting will be held at Times Tower, 5" floor, from 2.00pm.

We kindly request you to confirm attendance by Wednesday, 6" November 2019 through
email stakeholder.engagement@kr g | or contact us on 020 2812045.

We thank you and look forward to your participation, as well as that of the PWC memibers.

Yours Sincerely,

&JOLAAAM o
Grace Wandera

DReputy Commissioner, Marketing & Communication
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Ref: KRA/M&CD/08/6
1** November 2019

Ms. Wambui Mbarire

Chief Executive Officer

Retail Trade Association of Kenya
Qjijo Plaza, Chiromo Ln, Westlands,

Nairobi.
Dear Ms. Mbarire,

INVITATION FOR A MEETING ON THE PROPOSED VALUE ADDED TAX

(ELECTRONIC TAX INVOICE) REGULATIONS
B S N ]

Following our public notice date 23 August, 2019 on Value Added Tax (Electronic Tax
Invoice) Regulations, the Kenya Revenue Authority would like to invite the Retail Trade
Association of Kenya for a meeting on Thursday, 7 November 2019, to deliberate on the same

regulations. The meeting will be held at Times Tower, 5' floor, from 2.00pm.

We kindly request you to confirm attendance by Wednesday, 6" November 2019 through

email stakeholder.cneageinent @ kra.po.\e or contact us on 020 2812045.

We thank you and look forward to your participation, as well as that of the RETRAK members.

Yours Sincerely,

Gocundara o

Grace Wandera
Deputy Commissioner, Marketing & Communication
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Ref: KRA/M&CD/08/6
1t November 2019

Ms. Carole Kariuki, MBS
Chief Executive Officer
Kenya Private Sector Alliance

P.0O. Box 3556-00100
NAIROBI.

Dear Ms. Kariuki,

INVITATION FOR A MEETING ON THE PROPOSED VALUE ADDED TAX
(ELECTRONIC TAX INVOICE) REGULATIONS

W

Following our public notice date 23 August, 2019 on Value Added Tax (Electronic Tax
Invoice) Regulations, the Kenya Revenue Authority would like to invite the Kenya Private
Sector Alliance for a meeting on Thursday, 7' November 2019, to deliberate on the same
regulations. The meeting will be held at Times Tower, 5" floor, from 2.00pm.

We kindly request you to confirm attendance by Wednesday, 6" November 2019 thraugh
email staleholder.eogagement@krn.vo.ke or contact us on 020 2812045,

We thank you and look forward te your participation, as well as that of the KEPSA members.

Yours Sincerely,

Grocunderes o

Grace Wandera

Depu ommissioner, Marketing & unication
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Public Participation Fora for Proposed Tax Regulations
The Value Added Tax (Electronic Tax Invoice) Regulations, 2019

DATE: 7TH NOVEMBER, 2019 TIME: 2:00PM
VENUE: TIMES TOWER 5T FLOOR CONVENTION CENTER
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Public Participation Fora for Proposed Tax Regulations

The Value Added Tax (Electronic Tax Invoice) Regulations, 2019
DATE: 7TH NOVEMBER, 2019 TIME: 2:00PM
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STAKEHOLDERS’ COMMENTS ON THE DRAFT VALUE ADDED TAX

(ELECTRONIC TAX INVOICE)

REGULATIONS, 2019

PRICEWATERHOUSECOOPERS

S/NO | Regulation Issue Draft Proposal/ Comments
Recommendation
1. Regulation 5 (1) (b) (ii) a) Define the term “original” | Recommended

5.  Use of register
(1) Auserofa register shall -
(b) ensure—
i) the printing of the receipt
in respect of each sale and

This regulation requires
that a receipt for each sale
is printed. Further that
the original receipt for
each sale containing
information set out in
Regulation 10 should be

and specify  whether
scanned and soft copy
invoices generated via the
ERP system are original.

b) Regulation 10 does not
specify any information to
be contained in the original

a) The term “original receipt” to be replaced

with “generated receipts”.

delivered to the receipt.
purchaser. ¢) Confirm  whether this
regulation is referring to

which receipt shall contain

the information set out in

Regulation 10 and deliver Regulation 11, which

the original receipt to the contains the requirements

purchaser. of a tax invoice printed
from an ETR.

d) If the intention is as
described under (d) above,
KRA  should consider
having an ETR integrated
with a taxpayer's ERP
system similar to the ESDs
as opposed to having an
ETR receipt printed
separately.

¢) refers to Regulation 10

Tulipe Ushuru,
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4. Regulation 7 (g) The requirement to | KRA to explain the rationale for | Not recommended.
service the ETR every 6 | this prescriptive. The regulation
Obligations of a user months. fails to note that ETR machines | This is a minimum requirement to ensure the
should be serviced at intervals | ETR machines are in proper working condition.
7.  Auser of a register shall — mmﬁwﬁs_:mm by the frequency of
. . their use as opposed to fixed | The Commissioner needs to be satisfied that the
(8 ensure the Inspection of the time. information generated through the machines is
nmmﬂmﬁmm by a service person reliable and hence providing for regular
every six months; servicing of the machines is critical.
Retain service every 6 months.
5. Regulation 7 (i) Taxpayers are required to | This has not been a | Not Recommended.
. L . maintain an ETR service | requirement in the past. There
(i) keep and maintain a register | jeqger. should be an explanation on the | The service ledger is required to confirm that
ledger i .i_:or a nmoo:.m of rationale behind this | the machines are regularly serviced as required
the servicing of the register requirement. under these regulations.
shall be maintained which
shall contain —
(ii) the name and address of the
person servicing the register;
(i) an entry for each time the
register is serviced,
describing the servicing and
(iv) shall be signed by the person
performing the service;
6. Regulation 9 This regulation deals with | Clarity on how a registered | Recommended.

suspension  of  rogue

person seeking to purchase an

KENYA
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suspended under this Regulation
may be reactivated  upon
complying with the directives
specified by the Commissioner

(4) (@) A supplier may make an
application for deregistration in
the prescribed form.

(b) Upon de-registration to
the commissioner, the supplier
shall cease to supply registers

7. Regulation 11 Requirements  for  a | a) Sub-regulation &) - | a) This was a typo. Bar code to read code
proper tax invoice. capturing of Bar Code
A tax invoice printed from a information for exempt and | b) ETR machines are to be upgraded to meet
register shall contain— zero-rated goods. What is the TIMS Specifications.

the rationale and why does
this not apply to taxable

k) Barcode of the goods ( For goods.

Exempt and Zero rated);

b) Sub-regulations d, f, g, k, 1,
and n can only be adhered
to using an ETR machine
that is linked to a computer
or an ESD machine. In
essence, this would render
all simple ETR machines
obsolete and require their
replacement with more
expensive equipment.

8. Regulation 15 & 16 This repeals regulation 9 | e Regulation 9 contains | Not recommended
of the VAT Regulations requirements of a valid tax | Everyone registered for VAT must use an ETR
Any person who fails to comply | 2017 (Tax invoice) machine.

s
g
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powers conferred by | conferred by section 112 of the | hence properly anchored under the VAT Act.
section 67 of the Valued | Tax Procedures Act, 2015, and
Added Tax ,2013, the | by section 67 of the Valued
Cabinet Secretary for the | Added Tax ,2013 the Cabinet
National Treasury makes | Secretary for the National
the following | Treasury makes the following
Regulations: — THE | Regulations:— THE
VALUE ADDED TAX | simplified  system of
(ELECTRONIC TAX | record-keeping
INVOICE) (ELECTRONIC TAX INVOICE)
REGULATIONS, 2019 REGULATIONS, 2019
MISCELLANEOUS COMMENTS
S/NO | Stakeholder Issue Recommendation Comments
12. Kenya Airways KQ group would like to KQ group has been included in the Pilot list.
Contact:  Beatrice.Njagi@kenya- | pilot the new Electronic
airways.com Registers.
Requested to be
connected to the
implementation team.
13. | Solomon Ndungu Mbugua Submission that the Time | The definition of time of supply | Accounting is on accrual basis hence the terms
Email: of Supply of as currently | ought to be on receipt of | of payment between taxpayer and the customer
solomon.ndungu.m@gmail.com defined for purposes VAT | payment only as VAT amount is | is out of Commissioner’s jurisdiction.

as earlier of is of great
hindrance to a lot
businesses  that offer
goods or services on
credit and where more
often than not the credit
terms are rarely
honoured, thus making
the businesses suffer-as
they incur input tax on
their purchases and still

what is borne by the final
consumer but as it stands
business are made to bear the
amount in anticipation of

payment.
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16. Regulation 6(3) Mode of reporting Should be specific as to the | Not Recommended
mode of reporting. Can the user
Availability of a register report by making a call, writing | The regulations require that a report will be
an email to the commissioner | made within 24 hours. The taxpayer is at liberty
(3) In case of non-availability for on iTax or can being offline | to choose the means within which to report to
use of the register, the user of a during normal working hours | the Commissioner. It will be unfair to restrict
register shall, immediately and not be construed to be a report of | the taxpayer to a specific mode given the
anmmmmﬂm g@bq ».OH—H ?Oﬂ—ﬂm of ﬂcblmdwmﬁmdmzﬁv\w ﬂmgmzﬂmm.
such eventuality, report to the
Commissioner.
17. Ambiguity What amounts to non- | Not Recommended
availability? Can a temporary
power interruption be | The regulations require that a report will be
construed as non-availability? | made within 24 hours. The taxpayer is at liberty
Define what non-availability | to choose the means within which to report to
means. the Commissioner. It will be unfair to restrict
the taxpayer to a specific mode given the
timelines.
18. Regulation 6(1) This is a burden to the | The cost of implementing the | Not Recommended
user/taxpayer register is high. It defeats the | The requirement is to manage instances of
Availability of a register fundamentals of a good tax | abuse by taxpayers who may claim non-
system such as simplicity and | availability due to power outage.
The user of the register shall administrative ~ ease. = The
provide power supply back up to regulation also assumes that
ensure availability of the register mere supply of a back- up for
at all times. power solves the question of
availability unless technical.
19. Regulation 6 (4) (a) Substitute = means  of | e Whereas the regulation | Recommended and amended.
approving sales empowers the no.EBGm_ouma Refer to comments on EowOmm_ 3.
(2) — Where —a —register is to approve substitute means

reported under Paragraph (3)

of recording sales, it does not
give the period within which

i
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ﬁ.nc 24hours.
21. Regulation 6(4) (c) Conformity with | ¢ We are of the view that para | Recommended.
provisions under 5 (1) (b) (b) (ii) burdens the taxpayer
Availability of a register once register is available. and is unrealistic. Read | “Generate” to replace the need for printing.
wholly, the said paragraph
(4) Where a register is reported obligates the user to print,
under Paragraph (3) look and /or locate the
purchaser and deliver the
(c) Once the register is available, receipts. This is not feasible.
the user of a register shall conform ]
.. e We suggest you either amend
to the provisions under paragraph th bet ¢ formi
5(1)(b) ¢ substance of con o.ﬁ:q
as to delivery of original
receipts or exclude para (ii)
from such conformity.
22. | Regulation 7(b) This regulation is unreasonable

Obligations of a user

7. A user of a register shall -

c) ensure that the register has
the approved software and
program,;

and shifts the commissioner’s
obligation to the taxpayer. It is
the responsibility of the
commissioner to ensure that
suppliers sell approved
registers to the users. Once the
commissioner has approved a
supplier, it is the responsibility

of the supplier to sell
merchantable register. The
merchantability of a register
means that it must have
approved features by the
commissioner including

approved software. The user
therefore does not come in to
verify the authenticity of the
software used. In any event, on
what basis or comparison is the

Recommended.

Amend to read “ ensure that the register is
purchased from a supplier registered by
the Commissioner”

UKAS M.r. AIW
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persons

(c) ensure regular servicing of
registers;

(d)ensure that all the registers
supplied meet the
requirements imposed
under these regulations;

(e)respond promptly to any
report of a malfunctioning
reported by the user;

(f) Update the software of the
register as may be required
by the Commissioner;
comply with such other
requirements as may be
specified by the

Commissioner on
registration.
25. | Regulation 9 (1) (a) e This regulation is ambiguous | Not recommended.
and open to manipulation by
Suspension of suppliers ill-motivated  officers. ~For | These are sanctions against specific acts of
instance, why would the | omission by registered suppliers of the
9. (1) The Commissioner may commissioner suspend a | machines.
suspend a supplier where the supplier who has failed to
supplier- honour summons in a
(a) commits an offence under the onEmﬁm@ unrelated  tax
tax laws; issue? It is our view that such

suspension should only be
pegged on breach of the
regulations.

¢ Additionally, the decision to
suspend a  supplier is

et
Tulipe Ushuru, Tujitegemee! T waO
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ISO 9001:2015 CERTIFIED

() have capability to—

(1) integrate with any system
as required by the
Commissioner;

(i) transmit or connect to a
device that will transmit
the recorded data to a
system as required by the
Commissioner;

(iii) perform updates for any
changes as required by
the tax law such as
change in tax rates and
classification of supplies;

(iv) Support capturing of the
buyer’s PIN or Passport
number either manually
or automatically.

27. Regulation 16 This regulation should be | Not recommended.
deleted entirely for being
unconstitutional. These are | The provision is in line with the general penalty
regulations, not substantive | provided under the VAT Act, 2013.

law. For an offence to qualify as
such, it must pass through the
proper legislative process. We
believe it was never the
intention of parliament to
delegate the responsibility -of
criminalising an act.

Tujitegemee! KENYA




pue ssomepy st uonerado ul uondnlgul JO JUAAd oY}
1By} aInsus 0} VYY) Ppue ul AJNUUod JO SSO[ INOYIM
s191s138a1 9l jo Iopmoid dy} olerddo [reys I19sidar  9yy, ()
Mo onmw_mzoam Mscoo AyL" b_ommmwo “soumy [[e e 19181901
St 4 10t Op HINS ISOW 91 Jo AN[Iqe[leAe 3Insua 0}
Jasn 9] 0} S1S00 3saY} SuIppe d frddns d d
"€ Tesodo1d uo SJUSWIWOD 0] I9JoYy | JO PBIISUI JAOE Y} 91BII[IOR] 0} . W e
A1o17eq dnyoeq e qum paddmba [[eYs I91sIsal 9yl Jo Iasn Yy, (1)
‘POPUSWIWIOIIIION | 9q  Ppmoys  Idasi3ar Ayl ‘9 uonemsay ‘1€
OJYOHNN SHIVC
¢Iariddng
‘(p)£ 1opun 1901jj0 I0 VY N s] ¢uonoadsur
VI e st uonoadsut a3 no Surkired uosiad ay, Y1 Oop [eYs Ooym (Y) £ uonemsay ‘o€
{1901130
pazuoyne ue Aq I91sI13a1
a1 Jo uonoadsur J3eyIoe; (p)
— [[eYsS 1911391 B JO Iasn Y "L
JEIS VA Iasn e jo suone3qo
PV LVA Y3 N S] (IDYJO PpIzZuoyIne S
Iopun paulop Se JI30YJO PIZLIOYINE UB SUBIA ue st oym AJroads ases[q (p) £ uonems3ay ‘6T
(1901330
pozuoyne ue Aq J19)si3al1
91 Jo uonoadsur ayeye} (p)
cweroxd ‘urexoxd
pue oremyos posordde | pue osremyos posoidde oy
oUl SBY 9y 1BUl MOUY | sey 193s1801 oY} By} 2Insud (q)
‘Iosn Jy} JIasn dYy} d[qeud
"1a1ddns pasoxdde woiy (M. e Jm_v@wao@ Eaq — [[BYs 19381321 € JO 19sn Y "L
‘ a1} M ¢werSoxd pue
191s13a1 Anq [[eys JIasn jeyl apraold 0} papuawry sremyos  poodde o Iasn e Jo suonesqo
PRPUSWIWIOIY mowy Iasn Y} [[M MOH (P) pue (q) £ uonem3ay '8¢
XNATNJINOD AAVHOIA

dATITIILITD STOSTO06 OST

ALNOHLINY A
JNNTATY VANTY €.

"TVNIHLNI



") KENYA REVENUE

)Y AUTHORITY

IS0 g0

1: 5 CERTIFIED

INTERNAL

power supply.

continuous.

32. | (3) In case of non-availability for The Mode and method of | Addressed under Comment 7.
use of the register, the user of a communication should be
register shall, immediately and not specified. There should be an
exceeding twenty-four hours of online form and email for the
such eventuality, report to the same to be sent. Reporting
Commissioner. should be easy and available.
33. | Regulation 7. How is the user to know | The Supplier should have this | Addressed under Comment 24.
A user of a register shall - the latest software | mandate to ensure all registers
required? sold by him are up to date. Its
(b) ensure that the register has the not  within  most users
approved software and program; knowledge or capacity to
maintain this
34. | (g) ensure the inspection of the | This is adding the cost of | KRA should ensure the | Not recommended.

register by a service person every
six months;

doing business in Kenya.

registers are robust enough like
the present ones not to require

Inspection is to ensure continuity of operation

any periodic maintenance or of ETR machines.
inspection e.g. the DP50 ETR is
very reliable and robust.

(i) keep and maintain a register A specification of the new ETR | Recommended.

ledger in which a record of the
servicing of the register shall be
maintained which shall contain —

(1) the name and address of the
person servicing the
register;

(ii) an entry for each time the

register is serviced,

describing the servicing and

and their working should be
released to the Public so that
they know what they are
expected to have and not to rely
entirely on Sales pitches from
the suppliers.

ETR specifications are published on the KRA
website and accessible by members of the

public.

KENYA

2030
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EXPLANATORY MEMORANDUM TO THE VALUE ADDED TAX ACT:
DIGITAL MARKETPLACE SUPPLY REGULATIONS, 2020

LEGAL NOTICE NO. 190 of 2020

PARTI1
Name of Statutory Instrument : Value Added Tax (Digital Marketplace
Supply) Regulations, 2020

Name of Parent Act : Value Added Tax Act, No. 35 of 2013

Enacted Pursuant to : Section 5(8) read together with
section-67-of the Value Added Tax Act,
|| No. 35 of 2013

Name of the | THE N : ~
Ministry/Department it The National Treasury and Planning—-
Gazetted on L o5t Sept‘émbelr"'’2(%]%0l 0 THUUDAY

pallFA L cANER DF THE MATORITY
1. Purpose of the Statutory Instrument ' R WL T éan)

1.1. | The objective of this Memorandum is to submit the Legal Notice No.
190 of 2020 for tabling in the National Assembly in accordance with
the provisions of Section 11 of the Statutory Instruments Act.

1.2.  The Legal Notice establishes the Value added Tax (Digital Marketplace
Supply) Regulations, 2020 to provide a mechanism for collection of
VAT on supplies made through a digital marketplace.

1.3.  Provide a simplified framework for VAT registration of non-residents
supplying taxable services in Kenya through a digital marketplace.

2. Legislative Context

The Legal Notice on Digital Marketplace Supply Regulations is made
pursuant to Section 5(8) as read together with section 67 of the Value
Added Tax Act, 2013 which empowers the Cabinet Secretary to make
regulations to provide mechanism for collection of Value added Tax on
supplies made through a digital marketplace.

3. Policy Background

3.1. The primary objective of the Legal Notice is to provide the legal
instrument to enable the government implement the tax measures
necessary for funding its economic development and growth agenda.



3.2.

3.3.

3.4.

3.5.

3.6.

3.7

Worldwide, digital technologies are quickly changing the way we
conduct business, a situation we could not foresee a generation ago.

This increase in the digital space has opened the Kenyan market to the
outside world allowing non-residents to supply digital services to
Kenyan consumers without having a physical presence in Kenya.

Value added Tax is a consumption tax and is accounted for by the
supplier.

The local suppliers have been accounting for Value added Tax on their
supplies, while non-resident suppliers offering the same services having
not been accounting for Value added Tax leading to unfair advantage to
the local suppliers.

To allow equity and fairness, there is need to provide a mechanism to
allow the non-resident suppliers who account for a large percentage of
the digital marketplace in Kenya, to register and account for VAT on
supplies made in Kenya.

In response to this, The National Assembly enacted sections 5(7), 5(8),
5(9) and 8(3) of the Value added Tax through the Finance Act 2019.
These provisions clarify that, the supplies made through a digital
marketplace are subject to VAT.

4. Consultation Outcome

4.1.

The Kenya Revenue Authority informed the public and relevant
stakeholders of the development of the Value added Tax (Digital
Marketplace Supply) Regulations, 2020 in compliance with the law and
sought their comments on the same in a Public Notice published on
Friday, the 29th May, 2020 (Copy attached). The Kenya Revenue
Authority received feedback from various stakeholders and industry
players including: Netflix, Bolt, KEPSA, Anjarwalla & Khanna, Africa
Practice among others.

5. Impact

The Legal Notice provides for provides a mechanism for collection of
VAT on supplies made through a digital marketplace. It is expected that
this regulation will lead to an ensure compliance for suppliers in the
digital marketplace and thus equity in administration of taxes.

6. Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority
and will be operational from the date of publication.

7. Request to the National Assembly



The National Assembly is requested to:

a) Note the contents of this memorandum.
b) Approve Legal Notice No. 190 of 2020

8. Contact
Cabinet Secretary,

The National Treasury & Planning,
NAIROBI
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

customer represents that
he has a VAT registration
number;

b) a non-resident person
should not be penalised for
not charging VAT, where
the information set out

under (a) has Dbeen
provided. Any penalties in
this regard should be

imposed on the customer
in this case.

Regulation 4 - Scope
of Taxable Supplies

Clarification of the scope of
supplies

1. The scope of taxable supplies
should be clarified through an
amendment to section 8 (3) of the
VAT Act and not through the
Regulations. This is to ensure
clarity and certainty and to avoid
conflicts between the Regulations
and the VAT Act.

2. Regulation 4(k) should be
deleted as it gives the KRA the
powers to unilaterally amend the
scope of supplies without
oversight by Parliament.

As currently drafted, it

could be

argued that

Regulation 4 is inconsistent
with the VAT Act since it
seeks to include additional
services which are not set
out in section 8 of the VAT

Act.

The stakeholder is not clear as
to what 1is included in
regulation 4 that is not in
tandem with the law. In
addition, the listing provided
in the regulations is intended
to provide clarity and does not
in any way contradict the
provisions of section 8 of the
VAT act. It is important to note
that unless an item is exempt
under the VAT act it is either
taxable at general rate or zero
rate. This regulation does not
violate this principle.

Regulation 5 -
Registration

1. The Regulations do not provide
a VAT registration threshold.

1. A registration threshold based
on actual prior sales in Kenya
should be provided in the
Regulations and it should achieve
an appropriate balance between
the amount of tax raised compared

VAT is a consumption tax, and
it is charged on goods and
services. Any good or service
that is consumed in Kenya
unless exempt from VAT is
subjected to the tax
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

resident entities and no
enforcement measures should
be taken against them.

Regulation 6 -
Simplified VAT
Registration
Framework

1. Itis not clear what information

will be required in relation to
the application for registration
under Regulation 6 (3).

We  recommend that the
Regulations are amended to
include the information to be
provided during the registration
process and such information be
limited to:

(a) name of business, including
the trading name;

(b) name of contact person
responsible for dealing with
tax administrations;

(c) postal and/or registered
address of the business and its
contact person;

(d) telephone number of contact
person;

(e) electronic address of contact
person;

() websites or URL of non-
resident suppliers through
which business is conducted in
the taxing jurisdiction; and

(g) national tax identification
number, if such a number is
issued to the supplier in the
supplier’s jurisdiction to con.

This is agreed and has been
incorporated in the
Regulations.

2. The Regulations are silent on
whether a  non-resident
supplier registering for VAT

It would be important for this
issue to be clarified, which can be
achieved by amending the

As mentioned in the

comments under regulation 5,
the threshold for
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

1) Regulation 8(1) requires that
VAT is accounted for on an
accrual basis, which could be
prior to the receipt of payment
in certain cases. In instances
where payment is not received
(e.g. due to abad debt on credit
sales), the VAT payment on
such credit sales would have
been funded by the non-
resident and the Regulations
do not provide a refund
mechanism in such
circumstances.

the option to account for VAT on
their cash sales or at the point of
receiving payment on their credit
sales, at which stage they would
submit VAT due to the KRA. At
this point, VAT will have already
been paid by the purchasers and
therefore the risk highlighted
above would be mitigated. This
position has been adopted
successfully in South Africa.

through the regulations. The
chance of having credit sales
especially for B2C in regard to
Digital transactions is minimal
and therefore the risk
highlighted by the stakeholder
may not arise.

2)Regulation 8(4) does not
clarify the currency in which
filings and payment should be
made, although it is the case
that the KRA iTax system
would only recognise
filings/payments in local
currency (KES).

We recommend that the non-
resident suppliers should be
permitted to submit returns either
in Kenya Shillings or in the
currency the sale was invoiced. In
the alternative, the Regulations
should provide guidance on the
forex rates which should be
applied in converting the forex
transactions to KES (for example,
the Regulations could clarify that
the Central Bank of Kenya
exchange rates should be used to
convert to KES).

Section 23(2) of the Tax
Procedures Act 2015 outlines
the unit of currency to be used
when maintaining books of
account, records, paper
registers, tax returns or tax
invoices shall be in Kenya
shillings.

The standard conversion rate
is as prescribed by the CBK.

Regulation 9 - Tax
Invoice

This is a welcome provision as it
will reduce the compliance costs of
the non-resident suppliers which
would have otherwise been
incurred if the non-resident

This is a welcome

commendation
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Justification

The National Treasury &
Planning Comments

maintained or submitted by the
non-resident supplier.

should be limited to the return set
out at Regulation 8(4). There
should be no requirement to
provide any other information or
in any other format, other than the
return. The details set out in the
return should be limited to the
following;:

a) Supplier’s registration

identification number;
b) Tax period;

¢) Currency and, where
relevant,

d) exchange rate used;

e) Taxable amount at the

standard rate;

f) Taxable amount at reduced
rate(s), if any; and

g) Total tax amount payable.

The supplier should be able to file
its return online via iTax.

submission of record of
supplies under reg 12 can be
overburdening to the taxpayer
and may defeat the intended
purposes of simplification. The
prescribed form of return
under reg 8(4) should include
the envisaged submission of
record of all sales under reg 12.

Regulation

13

Offences and Penalties

The Statutory Instruments Act
provides that the maximum
penalty which can be imposed for
breach of a Statutory Instrument
is KES 20,000 or imprisonment
for a period of six (6) months. Any
penalty which prescribes a higher
threshold would be deemed to be
void.

In addition, the VAT Act already
sets out penalties for non-

We would therefore recommend

that:

a) Either the penalty is deleted;
or

b) The penalty is introduced by
way of an amendment to the
VAT Act. In addition, the
restriction of access to a digital
market place should only be
imposed by the Tax Appeals
Tribunal (TAT) or a Court of
Law after the determination of

To be discussed further.
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taxpayers who may bring more tax
revenue at least at the first stage.

supplier. To introduce a
threshold for foreign suppliers
will not only distort the market
but will create an unfair
playground for the foreign
suppliers who will be free to
sell their goods without VAT.

Regulation 7 -
Determination of place
of supply

The pieces of identification that a
business is required to collect
during the checkout process
should be closely linked to the
reality of how online commerce
functions.

It is important to provide clear
guidance on what happens if, in
certain cases, not enough
information on the customer can
be collected by the business and
provided to the tax authority.

there should be a tolerance as long
as there is proof that this does not
affect the collection of the tax
authority (i.e. same logic applied
everywhere, low volume of sale
concerned - less than 5% of the
transactions etc).

The idea is to avoid
disturbing the customer
journey whenever possible.

This is basic information
which forms part of the
general reference data used in
digital transactions as
requested by the export
country suppliers. This may
not affect the customer
experience as claimed by the
stakeholder.

Regulation 8 - Time of
Supply and Accounting
and Payment of tax

Currencies and Foreign Exchange
(FX)

Allow affected businesses to select
their foreign exchange (FX)
conversion source.

In allowing the business to
use a suitable FX rate
conversion source there is
less for tax authorities to
concern themselves with in

relation to  supported
currencies, backup FX rates
sources, and settlement
rate dates.

FX rates, in general, are
critica. It is  often
overlooked, but it can

significantly increase the
cost of compliance for

The standard conversion rate
is as prescribed by the CBK.
Allowing the taxpayers to
choose the source of foreign
exchange will create
distortions and may lead to tax
planning.
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' | Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
invoice, confirmation of
purchase, or confirmation
of refund/credit note.
Regulation 12 It needs to be taken into account | Tax authorities may rely on bank Reconciliation is an
Record-Keeping that the foreign supplier cannot | information at the time of an administrative  issue. Any
be subject to the same obligation | audit, and it can be a good starting changes in the foreign
that a local supplier. point. tax authorities need to take exchange rate is not an

into consideration that this data
will never match the actual tax
return and can only be used as a
starting point for a review. It is
likely that the FX rate source used
by the bank or the date of the
conversion differs from the one
used by the business.

obligation to the supplier.

Regulation 8 - Time of
Supply and Accounting

and Payment of tax

A requirement for quarterly filing
is among the most popular
worldwide as it aligns with how
modern businesses function.

The requirement for charging
and accounting for the tax is
on a monthly basis and the
proposal by the stakeholder
will contradict the provisions
of the VAT Act, 2013.

NETFLIX

Regulation
Interpretation

2

The Draft Regulations seem to
only cover supplies made through
a ‘digital marketplace’. We also
note that Regulation 4 of the Draft
Regulations, defines the scope of
taxable supplies to include
supplies made directly by the non-
resident suppliers to customers in
Kenya — such supplies are not
necessarily made through digital

Issue clarifications with respect to
the true scope of the term ‘digital
marketplace’ as mentioned in the
VAT Act and ‘digital marketplace
supply’ as defined in the Draft
Regulations. This is because we
understand that the overall aim
would also be to capture services
such as ours and to be able to levy
VAT on said services.

It is agreed and Regulation 4
shall be amended accordingly.
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The National Treasury &
Planning Comments

places of business in Kenya and
who are required to register under
a tax law) are under obligation to
register through a tax
representative in Kenya. We
understand that going forward,
non-residents will be allowed to
register directly as provided for in
the Draft Regulations, and that
only those who are not able to
register under the simplified VAT
registration will be required to
appoint a tax representative.

There seems to be a conflict
between requirements under the
Draft Regulations, which are
subsidiary, in comparison with
the requirements under the
primary law, ie., the TPA in
relation to the obligation to
appoint tax representatives.

vatable goods or services to
register for VAT. It is on this
basis that the non-resident is
required to register through
the simplified framework.

Regulation 12 - Record
keeping

We are not clear on the kind or
amount of data that should be
collected under this provision and
therefore seek -clarifications in
this regard.

We request that minimum
information be required from non-
residents at the time of filing VAT
returns, i.e., the aggregate value of
supplies made during the tax
period and the total amount of
VAT payable thereon.

Further, we would like to assure
you that when required by law and
sought by the tax authorities such
as in the case of audits, we will

This is under regulation 11
which allows the
commissioner to prescribe a
simplified form for filling
returns.
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

content creators can easily raise
invoices inclusive of VAT.

Establish a unified framework for
businesses that have both offline
and online presence.

A person who has this type of
business model is required to
register for VAT as a local
supplier.

Regulation 6 -
Simplified VAT
registration
framework

Establish training sessions for
digital marketplace suppliers to
understand this framework.

Offer a waiver period for digital
marketplace suppliers to pay VAT.

Noted and agreed.

This is provided for in the
regulations which gives three
months transitional period.

AMCHAM KENYA

Regulation 3 (1) -
Charge to tax

To avoid any issues linked to sub-
regulation (1), which says that
VAT must always be charged, sub-
regulation (2) should clarify in
clear terms, that for B2B
transactions, a foreign supplier is
not responsible for the VAT.

This has already been clarified
by  stating that  B2B
transactions are not covered
by these regulations but are
subject to provisions of S.10 of
the VAT Act 2013.

Digital Service Tax was proposed
at the rate of 1.5%, is VAT here
envisaged at 14%? Or is the Digital
Service Tax of 1.5% further
subjected to VAT? This needs to
be clarified.

VAT is a tax on consumption
and is paid by the consumer
while DST is tax on Income
paid by the supplier, therefore
there is no double taxation.

Regulation 4 - Scope of
taxable supplies

The list of taxable supplies
exceeds the list provided by the
VAT Act and gives the
Commissioner the discretion to
determine any other digital
market place supplies that would

Clarity is required on whether all
cloud services for instance
Software as a service (SaaS),
Platform as a service (PaaS) and
Infrastructure as a service (IaaS)

This has been addressed under
comments by A&K Item No. 2
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

would be required to register for
VAT in Kenya. Whilst the VAT Act
provides that a person is required
to register for VAT in Kenya where
the value of the services they
provide exceeds KES 5,000,000
(approximately USD 50,000)
within a twelve (12) month period,
the Draft Regulations do not link
the VAT registration threshold to
the requirement to register for
VAT.

3. In clause 5(2), clarification
should be provided, that suppliers
of services on digital platforms will
NOT be required to also charge
VAT on B2B transactions once
they are registered for VAT in
Kenya.

This is also addressed under
Regulation 3(2)

4. Appointing a Tax representative
will create legal and other barriers
for entering the Kenyan market.

The appointment of a tax rep
is optional under these
regulations.

Regulation
Simplified VAT
Registration
Framework

6

1. The Regulations are silent on
whether a non-resident supplier
registering for VAT purposes will
be deemed not to have a
permanent establishment from a
corporate tax perspective.

2. There is mention that records
need to be submitted monthly,
but it is not clear if this is at a
transaction or cumulative level.

1. There should be uniformity in
the registration requirements
between domestic and foreign
businesses.

The simplified framework
recognises that the suppliers
are non-resident and therefore
provides minimal
requirements for registration.

2. Clarity can be achieved by
amending the definition of the
term “Permanent Establishment”
under section 2 of the ITA or
through an amendment to the VAT
act. The law should clarify that

The issue of Permanent
Establishment has been
addressed under the A&K
proposals under item no. 4.




"G ou way
SJUSWIUIOD YRV Jopun y3noIy}
possaippe Apeale SI SIYlL

JPaId I3} U0 juawiAed SUIATIDAI
jJo jutod 9y} je I0 SIS Ysed
I3} UO [ VA J0J Junodoe o} uonndo
9yl oaey [m sidddns juaprisax
-uou Jey} sueaw SIyJ, ‘SIseq
[eNIO0R UR UO IO SISe( [SBd B U0
I VA I0} junodoe o} uondo
9y} woad aq pmoys sidrddns
JUSPISAI-UOU Jey} 1s933ns 9p\ T

So[es JpaId yons uo juswked VA
91 ‘(S9res HPaId uo 1qap peq e 0}
anp '3'9) paa1ddal jou st Judwied
9I9yM  SoQUBISUl U]  "SISEDd
urepdo ur juswked jo 3dreoad
9y} 01 Joud d3q p[nod YoIym ‘siseq
[enID0R UR UO JOJ PIjunodde SI
LVA eyl saxmbau (1)g uonemnsoy

sise( yse) SA [enIddy ‘I

A1ddns jo aoe[d

JO UOTIRUTULIR

L

uonem3ay

passaippe Apealfe SI sIyJ,

"JIpne Io 1sanbai [eoyjo ysSnoiyy
popedu uaym pue se poaplaoid
9(q SAeM[B URD SPIOJAI [RUONIPPE
NUIS SsIseq  Apuowr ® U0
Papaau 9q [[IM SUInidl VA Ueyl
I9UJ0 SpIodal ou jey) Ajue) S

passaippe Apealfe St SIy [,

"A[uo
sjuaWNIOp uonessidar s Auedwod
9U} 9q Pp[NOYS 9SaYJ, "WNUIIUTWI

aIn[osqe a3 03 uoensIsal
B IOJ POPIdU  SJUWNOOP Y}
N ‘uonensidal Jo ases 104 b

10} papraoad/passaippe
Apeaife ST SIYL

"A[[BO1UOI}O9[3 dUOP 3] 0}
suInjal Jo Sul[ly 9y} I0j dpeuwl os[e
9q pnoys uorsmoid ‘uonjensidal
JIUOIPR[@ 0} uonippe u] ‘€

‘uoru) ueadoiny 9y} pue BILIJY
Inog yioq ut paydope usaq os[e
sey pue 2on0e1d 159 [RUOLIRUIIIUL
@M aurp ur st siyy, -sasodind
xe] 93e10d100 10} douasard a[qexey
€ POJeaId 9ARY O} pawddp 9q
jou p[noys eAudd} ut sasodand LA
IO} SJUdPISAI-UOU JO UONeINSIZaI

sjuowuIo) Surtuue|q
3 AInsead], [euoneN 9y,

uonedynsnpe

UOIEPUIUIUIOIY

anss|

uonensay




Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

would have been funded by the
supplier and the Regulations do
not provide a refund mechanism
in such circumstances.

2. It is not clear what ‘place of
business in Kenya’ means. It is not
clear if domestic AND foreign
intermediaries (marketplace
platforms) are covered by 8 (2).
i.e. Does 8(2) only apply if the
platform business (intermediary)
has established itself in Kenya
through a local Kenya
company/office?

sales, at which stage they would
submit VAT due to the KRA. At
this point, VAT will have already
been paid by the purchasers and
therefore the risk highlighted
above would be mitigated. This
position has been adopted
successfully in South Africa.

2. If 8(2) does not apply to foreign
"intermediaries” not operating
through a local company in Kenya,
the understanding is that the
foreign supplier is responsible for
registering and charging VAT on
sales to B2C customers in Kenya.
Sub-regulation 8(3) should be
refined to ensure that foreign
suppliers are only held liable for
tax due on B2C

3. Clarification needed on what
Forex rate is to be used for non-
local currency transactions. A
reasonable and publicly available
exchange rate which is already
used by the industry in the
ordinary course of business would
be most suitable.

Regulation 9 - Tax
invoice

This is a welcome provision as it
will reduce the compliance costs
of the non-resident suppliers
which would have otherwise been

Proposed amendment to the
wording:
"For the purpose of a B2C digital

marketplace supply, a supplier

This is
commendation

a

welcome
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

receive a cash refund or carry
forward the VAT credit arising and
this should not be prescribed by
the Regulations.

A provision should be included
allowing a registered person to
apply for a refund if they decide
not to do further business and de-
register.

Regulation 12 - Record

Regulation 12 has not clarified the

Our recommendation is that there

This is already addressed

keeping nature of information to be | should be no requirement to through comments by A&K
maintained or submitted by the | provide any other information or under item no. 10
non-resident supplier. in any other format, other than the

return.

Regulation 13 - | This proposal is very punitive and | Our recommendation would be This is already addressed

Offences and is prone to abuse especially in | that the penalty is aligned to that through comments by A&K

Penalties instances where a tax dispute has | in the Act or is introduced as an under item 11
arisen. amendment to the VAT Act.

Furthermore, that the restriction
on access to the digital
marketplace can only be enacted
by the Tax Appeals Tribunal or
Court of law.

Regulation 14 - | The period for applying for | We propose at least a 3-month This is already addressed

Transitional registration is too short as the | period to allow the supplier to through comments by A&K

Provision suppliers will be required to | adequately prepare. under item no. 12.

update and/or

systems.

set up new

Clarification needed that these
regulations do not impact the
permanent establishment position
from a corporate tax perspective.

BOLT
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Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
Regulation 4 - Scope Lack of clarity on the scope of the | Bolt finds that the scope of the The scope of taxation is

of taxable supplies

taxable supplies.

Whereas VAT is imposed on
transport hailing platforms, it is
not specified which part of the
supplies would be taxed. Is it only
the supply of transport service
provided from the driver to the
rider? Or would VAT only be due
on the commission payable from
the driver to the platform?

Additionally, leaving an open
ended list of taxable supplies is
not good for clarity and
compliance. Therefore we find
that the list of supplies that are in
the scope of the new VAT
regulations should be determined
concretely.

taxable supplies should be laid out
in more detail and concreteness.

We are supportive of the moves to
implement DST on supplies made
through digital marketplaces as
planned, but we are unable to
support the introduction of VAT
on the digital marketplaces at the
same time.

We submit that it would be
reasonable to wait for the initial
effects of the imposition of the
DST on businesses to be felt and
assessed before beginning a
discussion about the possibility of
additional VAT being levied on the
same marketplace. Thus Bolt
proposes to take one step at the
time and only after the effects of
the DST are visible, to make
decisions on the possible
introduction of VAT as proposed
by the draft regulation.

defined by exclusion and it is
only services that are exempt
under the vat Act that are not
subject to tax.

The drivers are based in Kenya
and therefore fall outside the
scope of these regulations,
VAT is thus payable on the
commission from the driver to
the platform.

DST is a tax on income while
these regulations address tax
on Consumption, the two tax
regimes are not substitutes,
and re addressed separately
under the ITA Cap470 and the
VAT Act 2013 respectively.

BAKER MCKENZIE LLP

Regulation 13 -
Offences and penalties

The Draft Regulations require
non-resident persons supplying
taxable services through digital
marketplaces in Kenya to register
for VAT in Kenya; however, the
non-resident provider of the

We recommend that Kenya
reserve judgment on section 13
until Working Party 9 has released
its final recommended global
regulatory framework.

We submit that section 13
of the Draft Regulations

should not impose a
mandate that the platform
police  compliance by

unrelated parties, when the

On the OECD guidelines are
not prescriptive and every
Jurisdiction has the obligation
to make its own laws and
regulations based on the
circumstances, for example,
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

This will ensure smooth
implementation of the regulations
and eliminate the unintended
negative consequences on Kenyan
businesses.

The inadvertently levied
VAT will be passed as an
expense thus negatively
impacting revenue from
Corporate Income Tax.

BOWMANS

Regulation 4 - Scope of
taxable supplies

We note that the sub-regulation
4(k) affords the Commissioner
wide discretion on what would
constitute a digital market place
and such discretion may not
provide certainty to providers of
digital services.

i. The discretion is limited and
the addition of any supplies
made through digital market
platforms be left to the usual
process of amending statutory
instruments, in the event that
KRA wishes to broaden the tax
base to include additional
services.

ii. The Draft Regulations be
amended to require an inclusive
stakeholder consultation
process before the
determination of any additional
supplies by the Commissioner.

iii. Inclusion of a grace period of
3 - 6 months for
implementation of any
measures with respect to the
treatment of any such services
classified by the Commissioner
as taxable supplies under the
Regulations. This will allow the
relevant suppliers of the digital
services to put in place systems

These have been addressed
under A&K under item no. 2.
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continue positioning Kenya as a
preferred hub for technology
startups. For context, a similar
regime in Singapore dubbed the
Singapore  Overseas  Vendor
Registration (SOVR) is only
mandatory for digital service
providers with a yearly global
turnover of more than US$1
million that sell more than
US$100,000 worth of digital
services to customers in Singapore
in a 12-month period.

2. We note that the Draft
Regulations do not provide
sufficient grace period within
which persons who are affected by
the measures can  make
implementation of a VAT system
change. In addition, there is the
proposed Digital Services Tax
(DST) under the Income Tax Act
(Chapter 470 of the Laws of
Kenya) that will be chargeable on
the turnovers of digital companies
under the proposed Finance Bill,
2020 that is currently being
deliberated by the National
Assembly  whose  proposed
effective date is 1 January 2021.

2. Considering that the Draft
Regulations introduce a new VAT
regime and the digital service
providers already operating in
Kenya will need to make various
operational challenges in order to
be in compliance, we recommend
as follows:

i. That the registration and
imposition of the VAT charge on
the outlined digital supplies be
aligned with the proposed
effective date of the proposed DST,
that is, 1 January 2021.

OR

ii. That a longer grace period be
provided for the registration of
suppliers’ who will be subject to

This has been addressed under
A&K comments Item no. 12.
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5,000,000), as only VAT
registered persons can charge and
account for VAT on the KRA’s
online registration platform iTax.

2. The requirement to file and
remit VAT returns and provide
KRA with a monthly record of all
supplies made in Kenya indicating
the value of the supplies and VAT
deducted every month, may pose
a significant compliance
challenge to many multinational
enterprises, considering that it is
an additional tax compliance
regime in addition to the
compliance requirements in their
country of residence.

ii. That in the event that a higher
threshold is proposed for non-
resident suppliers of digital
services, that the registration
requirement for intermediaries be
aligned to that higher threshold
before being required to charge
and account for VAT.

2. the CS should consider adopting
a quarterly payment and reporting
system, to ease the compliance
burden. This has been adopted by
countries such as Malaysia to ease
compliance.

Regulation
Amendment
Returns

11

of

We note that the Draft
Regulations do not state whether
a person registered under the
simplified regime who is in an
overpayment position and
deregisters from Kenya, will be
entitled to a refund of the
overpaid tax in accordance with
the provisions of the TPA and/or
the VAT Act. Section 47(1) of the
TPA states that when a taxpayer
has overpaid a tax under a tax law
the taxpayer may apply to the
Commissioner for a refund of the
overpaid tax within five (5) years

We  recommend that the
Regulations be amended to be in
alignment with the TPA, to allow
non-resident suppliers of taxable
digital  services who  find
themselves in an overpayment
position and seek deregistration,
to obtain refunds from KRA within
a prescribed period.

The Regulations provide for a
set-off of any overpayments
against tax due from a non-
resident supplier. this is
equivalent to a refund.
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practice, as an owner of
services being supplied
(e.g., “electronic retailers
such as Amazon Retail), a
“facilitator (matching
buyers & sellers where an
intermediation fee may be
paid), an end-user and a
content/service provider’g
which further complicates
the definitional challenge.

b) Introduces  unjustified
intermediary  liability:
ARTICLE 19 EA notes
that this provision, read
conjunctively with
Regulation 8 (2), places a
blanket liability on
intermediaries to account
for VAT accrued by third
parties, and further fails
to acknowledge the role
being played by the
intermediary at the time
of the service supply.

c) Raises a risk of
surveillance: Given the
risk of non-compliance,
ARTICLE 19 EA notes
that the relevant
enforcement agency may
utilise advanced

surveillance tools which




I "OU Wd)I J9puUN YRV Iapun
POSSaIppe Ud9q 9ABY 3SIYL

jueridwod Surpnpout
‘sanjred jo 3soy e urystund
sysu pue djeuorrodoidsip
ST eAuay ut soedioyrewr
[eNSIp 9y} 0} SSIVe  JO
uonpLsal, pasodoad s v

€1 uonemsay
JO UONREP 9} PUIWIWOIAI I\

SaI[BUdJ pUR SIOUYJQ
- €1 uonen3ay

"Adeanrd
Sidwmnsuod jo uonddjoird
9y} aunsuo o} aoe[d ur nd aq
[[M sprengajes [einpadold
pue [Puuosidd ‘[eoruydd)
JeyMm pue ‘pasn 3q [[Mm (9319
‘sydreoar yseo  ‘sadroAur
JO uonednuUaYINe) S
aInjeudig IO}
a3 se yons judwdmmbo
‘moy pue ‘Iayioym Ajroads
pPMmoys vy ‘Aeanonasujy

"020zc
‘suonen3oy (SWa)
LVA ‘¥ uonemsay 1opun
sorddns s[qexey, jo adoos
a3 uryim 3urpey suostad
e 1o}  oouerdwod
Iojluowr 0} pasn 3q
[[M YoIyMm aInjonnserjut
oyl aupno  Apmrdxs
PIHoYys Vaa e
sisisut v 61 ATOLLYV
‘eAU9) ur uonovjord
ejep pue AdSeaud o3 1y3Su
SI2WNSUO0D Ud]eAIY} AWl

sjudwWUI0)) suTuue[d
3 AInseada], [euoneN ayJ, uoneoynsnpe UONEPUIUIU0IIY anss| uonensay |




Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

third parties using a non-
compliant platform/service
and end users. Article 24,
Constitution of Kenya
(2010) clearly stipulates
that a right or fundamental
freedom in the Bill of Rights
can only be limited where
this is ‘provided by law, and
is necessary and
proportionate.”  Notably,
Article 24 (1)(e) maintains
that any person (natural or
legal) seeking to restrict a
right or freedom must
assess whether there are
less restrictive means to
achieve the purpose.’
ARTICLE 19 EA calls on
KRA to delete this proposal
and adopt a more
proportionate and
measured response in the
VAT (DMS) Regulations,
2020.

Secondly, these restrictions
- when read conjunctively
with the general penalty
under section 63, VAT Act
(2013) - are punitive.
Section 63, VAT Act (2013)
provides for “ a fine not
exceeding one  million
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' | Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
affordability concerns, by
raising the cost of accessing
the Internet and fixed and
mobile telephony services.
Anonymous

Regulation 4 - Scope of

1. The use of the word ‘and’

1. The taxable supplies under

These have been addressed

Taxable supplies signifies that the CS is introducing this section should only be under A&K under item no. 2.

new taxable supplies through enacted through an

regulations. amendment of the primary

This also presupposes that VLl det 2013 and not

: : introduced through

regulations can introduce new lati

provisions beyond those of the e

primary Act that enables the

reghlations 2. Clarity should be provided on

2. A proportion of the supplies the tax status when the

indicated in the section are also service is provided for free

offered for free on the various

platforms
Regulation 5 - | 1. This will be problematic since in | 1. The proposal should be removed So long as the service is
Registration most cases, the intention is not to | and only retain part b where there consumed in Kenya, the

supply the services in Kenya or
export for that matter only that
the online subscriptions can be
bought by anyone with an
acceptable payment channel.

For instance, an online newspaper
subscription paid for using a
credit card is not necessarily an
export of the service to Kenya as
the provider does not make

is an actual conduct of business in
Kenya.

supplier will be deemed to
have made a supply in Kenya
and therefore required to
charge VAT.

2. The section should be amended
to align to section 34 of the VAT
Act 2013

The issue of threshold has
been addressed under A&K
Item no. 3.
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the transactions taking place. As
such, the intermediary cannot
take on the tax obligations of the
seller

Section 5(3) of the VAT Act 2013
provides that tax on the taxable
supply is the liability of the
registered person making the
supply and in the case of imported
supplies under section 5(6) the
liability of the person receiving
the supply.

The regulations can therefore not
introduce tax obligations on third
parties that are not party to the
transaction

19 Eastern Africa under item
48.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

credit cards to pay Security guarding firms and rents are
received in their foreign countries where they reside.

> KRA should also rope in Private Security guarding
companies to mine data to get foreigners & wealthy people
who pay them for their services and yet these foreigners &
wealthy people are not registered to pay KRA Tax.

Evans Njuguna

Email: mbuthianjugunai8@gmail.com

> At such a time when the country is reeling on all ends, I
believe imposing this law would hamper local owned
businesses within the country and cause unnecessary losses
to the business owners and to the Kenyans themselves.

» Right now due to the effects of COVID19 it is best to
encourage more businesses to continue transacting in order
to get the economy back on its feet, and I believe the bill
above would hamper these goals and cause businesses to
unceremoniously close up shop, and for international
investors/companies to leave the Kenyan market altogether.

» I therefore ask the committee in charge to review the
proposal and to make amends where needed in order to
prevent unnecessary loss to the Kenyan market and
encourage the continuation of business so that the authority
themselves can plan on newer ways of remittance collection
that do not hamper the businesses in place.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Nali Gita

Email: natgeei2@hotmail.com

» I would like to express my deep disappointment on this
particular piece of legislation. We as Kenyans are already
very heavily taxed as you are well aware, and you are also well
aware of the corruption that ensures our money barely goes
to where it is supposed to go. What irks me in particular is
needing to tax downloadable mobile content, a lot of which
is FREE, drivers, a lot of which are also FREE, electronic
data management, customized search engines, event tickets,

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and
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Email: ingersilole @gmail.com

the United Nations Conference on Development and Trade
(UNCTAD), Digital advances have generated enormous
wealth in record time, but that wealth has been concentrated
around a small number of individuals, companies and
countries. Under current policies and regulations, this
trajectory is likely to continue, further contributing to rising
inequality. The same organisation suggests that taxation will
truly generate revenue, as digital market places is a key area
to tap into but not at this stage in Kenya. Inclusivity is
essential to building a digital economy that delivers for all.

» People go to work or strive to earn a living daily to get out of
poverty. The digital market place has proved to be one of the
youth's main source of income as they have turned to content
creation and selling of merchandise though various
platforms. Let the government ensure that there is proper
and strong internet connectivity all over the country before it
moves forward at this stage.

» Even developed countries have not yet set the right tax
incentives for the digital market place yet they have strong
internet infrastructure. Let's not rush to push western
countries' policies before we strengthen our own
infrastructure. It will broaden the economic divide that is
already experienced in this country! We'll have to tax it, but
it's still too soon! Please take this into consideration.

introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and

> mechanism for non-residents to remit
VAT charged.

Cosmas Musis

Email: cosmasmusis@gmail.com

» I would like to kindly request that this bill should not be
passed. This regulation in particular will help our fellow
businessmen in running the business without crippling the
current economic crisis in our midst. Other factors will
definitely be offset with this decision.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and
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international investment at this time is a crucial step in
getting the economy humming again.

> Ilook forward to seeing your decision as we all ensure that
things get back on track in the best of ways while also
promoting local and international business in the country.

Jane Chebet Movie Maniac

Email: chebetos@gmail.com

» Tam not in favor of this because of the following reasons :

* Adding VAT means that the prices of these products will
go up which a lot of Kenyans are not able to afford, as it
is even now, a lot of people are barely able to pay for
these services constantly from month to month, check
the statistics.

* According to the proposed, this means that things that
we weren't being charged for before, we will have to start
paying for them like for example YouTube etc. In order
to upload content, I am against this because this will
stifle a lot of artists, we barely have an established music
and film industry in Kenya, many artists struggle to get
their content aired as is and the only refuge we have had
all this time has been the online platforms, which has
allowed many artists to penetrate the industry. Also, for
many people in the slums, art has been a gateway for
them to better their lives, for people who are living below
the poverty line and can barely afford to pay for their
daily meals how are they supposed to pay for these
services? It honestly feels like the government is against
them. How do you take from someone who already has
nothing?

I am well aware that some states in the US have already
imposed this tax on streaming services however it is
important to note that we are nothing like the US, our

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.
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Alfred Mbati

Email: alfredmbati@gmail.com

> All chargeable products that haven't been taxed at source of
purchase to be taxed. For example if I am using the digital
marketplace to sell bread which has already been taxed at
source the way drop shippers do then the bread shouldn't be
taxed as that is double taxation.

> All online companies or digital marketplaces that are based
in Kenya which are reselling products or services for their
clients to fully tax these clients gross income whether Kenyan
or not as long as they are using their marketplace. For non-
Kenyans whose countries have tax treaties with Kenya will be
eligible for less taxes.

> All persons whose taxes have already been taxed due to using
the digital marketplace to sell a product or service shall be
exempt from double taxation on the same when filling KRA
returns.

The regulations deal with VAT and therefore
do not fall within the scope of tax treaties.
Nevertheless, there’s no double taxation since
VAT is a consumption tax that is payable by
the final consumer.

Robert Mwaura

Email: robertmuigai@gmail.com

> In regard to the proposed VAT taxable on marketplaces, I'd
suggest making an exemption to companies that have been
locally incorporated in Kenya to boost investment within the
region.

» Streaming companies like TIDAL, which is large in the states,
have no presence here. Imposing the VAT will discourage
investment. However, encouraging them to incorporate
locally with the VAT exemption will not only create
employment but provide a gateway to the wider East African
region.

The regulations apply only to non-resident
suppliers. For suppliers whose place of
business is in Kenya, the normal VT regime
applies.

The proposal to exempt streaming services
from VAT should be made in through the
normal Budget cycle.

Emmanuel Chebukati

Email: echebukati@heptanalvtics.com

> I welcome the above referenced draft regulations from the
perspective of enabling Kenyan business to interact with
Foreign Service providers (e.g. cloud service providers) from
a VAT perspective.

Noted.
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and an overall reduction in lifestyles. Perhaps if preferential
treatment is given to local start-ups, then some of these
issues can be mitigated.

» Turge more consideration and thought be put to these factors
and the framing of the regulations adjusted accordingly

Nivi Amit

Email: nivi.mukherjee@gmail.com

Please don't enact these regulations for the following reasons:

> This is a time the government should be advocating for
increased use and subsidising digital platforms, not
discourage it by driving the costs up. The COVID-19
pandemic response encourages social distancing and
reliance on digital platforms.

> By having to submit details of all individuals on a platform,
privacy is infringed

> Kenya's digital economy is still very young - a measure like
this will stifle innovation and youth entrepreneurship in the
industry. If it has to be done, it should be done for big players
only that are earning more than KES 36m annual revenue

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Mark Makund

Email: makundimarc@gmail.com

> The young entreprenuers who can't find jobs and have to
resort to the digital airspace...You will choke us to death with
these taxes that are really suffocating us.

> As a young man who is really trying to figure out how I can
earn money through the digital space...you are really making
it hard for those that are.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Mukabwa Isaac Anol

> First, the bill contradicts the data protection laws passed
late last year since the digital companies can’t submit tax
without giving customer information on purchases.

It should be noted that VAT is already
applicable on these services and is not being
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Email: kalaprnt@gmail.com

traditionally are a free medium that no one charges except
your data cap for streaming.

> My input would be the bill be put away. Because for the
millions of unemployed youth this is the only way they will
ever be made to make a living. Why tax the digital space and
leave the jua kali people out who make the same money.

regulations. The regulations are meant to
provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Rose Blue

Email: rosebluog@gmail.com

> This bill is not pro people. Us the youth who use these
platforms as the only way to give our lives purpose is a tough
pill to swallow. It will stifle the economy as is. With people
unable to spend money because, it is going into tax. It’s hard.

> The money made on online platforms go to the mama
mbogas of the world and the barbers and salons to help put
money back into the economy so we are in one way or
another still helping the country.

> But if the tax man takes a good chunk of that money then how
will people who depend on that disposable income benefit
from it. The internet should be free. A place of solace for the
ones with nothing and imposing yourselves in it will seek to
destroy a relatively young space.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Kate Kendy

Email: katekendywaniiku@gmail.com

> Ido not support this bill and it should not be passed. Reason
being that most people on the digital space are young and
unemployed. We are barely surviving and the digital market
place is our only way out.

> We've worked really hard to build ourselves on these
platforms by ourselves without the help of the government
for you to come in and take a share of it. The tax will not be
accounted for or help us.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

> We are in the middleof a Pandemicand rates of
unemployment are increasing. This Bill will lead to increase
unemployment among the Youth.

Loice Medium

Email: loicemedium@gmail.com

> I would like to raise concerns regarding the subject of
proposed digital tax laws.

> As a country, we are still trying to build a digital economy,
and imposing these laws will hurt both the average Kenyan
and the entrepreneurs.

> For once, may the government stop thinking about its own
profits and actually think about and consider what is
beneficial, in the long-term for our children's children?

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Mutanu Lukhale

Email: mutanulukhale@gmail.com

> The government is doing absolutely nothing for us as the
youth when it comes to youth employment. We go to school,
get a good education then look for jobs only to be told that
they employ people with a certain qualification in a specific
field for a certain amount of time. How are we supposed to
earn a living if we don't have jobs?

> Self-employment. The government has been singing year in
year out about how we should be self-employed yet they still
do not help us in any way to achieve that. We have retorted
to the online digital platform for us to earn a living using our
creativity.

> Online digital platforms enable people to enhance and
perfect their creativity and use it to educate and better their
community. So not only does it act as a source of income but
also helps a lot of people out here to acquire information and
a lot more.

> We are living in a tough economic time. We live in a country
where people diligently wake up early in the morning, go to
work and do what they have to do in order to at every end of

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

to the increased price of the book due to the VAT you are
adding I can't access the book. Which means I don't learn a
new skill leading to me never getting a job leading to me
staying in poverty. If this bill is in good faith should look at
better ways of collecting tax and kill the only source of
income to young people out here who are trying to make ends
meet.

> Bottom line is, KRA did not consult (recommendations were
ignored) because what is contained in this bill is just heart
breaking on the greed and lack of understanding of how to
improve the lives of people they are supposed to serve.

> Itis important to acknowledge the importance of paying tax
but not at the expense of an entire industry that is yet to reach
its potential growth.

> My comment: This bill should not see light of day. People
involved in making the bill should rethink again on the best
way to collect tax on digital marketplace without killing it
entirely.

= mechanism for non-residents to remit
VAT charged.

Jerry Estifanos

Email: jerrvestifanos@vahoo.com

> 1 ask that this bill not be amended as it would cripple online
Entrepreneurship in Kenya. Please have the best interests of
the citizenry at heart.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide ;

= clarity on what is already provided for
in the law and

= provide mechanism for non-residents
to remit VAT charged.

Evan Njagi

> It is unacceptable it is unfathomable that you seek to extort
young and unemployed Kenyans by implementation pathetic
digital taxes that will only make our lives harder!

It should be noted that VAT is already
applicable on these services and is not being
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

>

There is a net benefit to allowing Kenyans to transact online
without tax as it will allow us to start and work on our
businesses effectively. This kind of tax can be considered
draconian as many countries avoid such practices in order to
attract foreign investment into the country from what will be
one of the largest and most profitable fields in the world

Please consider the future generations of this country when
implementing such directives.

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

John Karima

Email: karimajohn24@gmail.com

I am a concerned taxpayer writing with regards to the
aforementioned proposed tax increment in the digital
marketplace. As opposed to aiding in your quest, "To be the
leading revenue authority in the world respected for
professionalism, integrity and fairness", this tax increment
instead directly contradicts your fundamental Fairness
principle.

I enjoy several digital goods that may soon become priced at
an exorbitant premium that would lock me out of the digital
marketplace. Be it eBooks, educational podcasts and even
local music distributed internationally. I ask you to
reconsider this bill and instead leave the digital marketplace
as is, so as to aid me and many others in my position to better
our education and directly support our local content
creators.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

* mechanism for non-residents to remit
VAT charged.

Maina Gats

Email: mainagats@gmail.com

Introducing a digital tax on marketplaces is going to kill
ecommerce before it even takes root in Kenya. Only 5% of the
population transacts digitally and if we're going to get where
we want to be by 2030, we need more people to take it up.
What will introducing this tax do?

e Increase prices for digital goods and services

» Deter start-up businesses from doing online business

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

= clarity on what is already provided for
in the law and
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

just a safer option because this country cannot guarantee our
safety!

> Digital space is just for people with hobbies not really making
money out of it why take?

> These government entities can't even account for the taxes
they already take!

> We cannot be supporting a government that is out to enrich
themselves and leave us in debt and still takeaway the little
the common mwanaanchi is trying to do to support
themselves.

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Collins Mutua

Email: collinsmutua3g@gmail.com

> 1 oppose the move to tax online businesses that the
government did not help build. It is so unfortunate that you
people want to steal from every corner of the common
mwananchi.

> Please, sort out the mess that you people designed and
promise us that our taxes will be used appropriately in
the future. For now, please leave us alone.

> We are a creative and hardworking slot of Kenyans who want
to see a better future for this country. Unlike you people who
want to steal and enrich your selfish egos.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Eric Mogz

Email: erimimi85@gmail.com

> I have gone through the proposed amendments to the
finance act and in my opinion, these amendments are flawed.
Taxing these platforms will be taking us a step back,
especially for the numerous unemployed youth who over the
years have now become innovative and started using these
platforms to try and make ends meet.

> Asitis, the cost of internet is still too high for most of us, and
by adding this proposed tax, it will make the rather steep
mountain even worse to climb.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

= clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

them are struggling with data bundles. My point is, an
enabling environment needs to be provided first.

3) When you do your research comprehensively, Request
google, Netflix, apple and any other digital foreign
subscription entity in Kenya for data on their
subscription numbers. In Kenya Netflix has 29,500 only.
Now, on the total subscriber numbers in Kenya which
are barely 100,000 combined for all these foreign
services, adding the Punitive extra costs will not only
slow down penetration, but will just kill their subscriber
bases in Kenya where many Kenyans are still struggling
with data bundles. The 14% will NOT be beneficial in the
long term. You will only scare away investors and leave
us in the stone age.

4) The above include the proposals to tax software
downloads, drivers e.t.c. Benefits will be negligible as
there are not many frequent software or driver
purchases in Kenya. Do research.

5) Additional Taxing of online transacted products will
force us revert to retail. It will be counterproductive. If I
sell a product in my retail shop @Kshs20 including VAT
and through Innovation and cost savings, I decide to go
online to sell @ Kshs 19 including VAT. I should not be
subjected to any additional taxes. If I am additionally
taxed, I will simply revert back to the physical shop. I
may advertise my products online and will direct my
clients to visit my shop. They can transact online only
when they see the need to. but if online has additional
costs, why even bother. Again, Counterproductive.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

> Taxing young entrepreneurs is literally killing the support
local entrepreneurship as repeatedly stated by the President
and his government.

> If 95% of Kenyans are not buying things online, why
introduce tax laws at this point that make it harder for them
to enter that digital economy, and make it twice as hard for
local entrepreneurs to build successful marketplaces?

> A threshold should be put by Kra on Taxing entrepreneurs
such as not taxing until they hit target x in annual revenues.

> Also charging taxes on digital platforms will also hurt young
people who are the main consumers of this. Charging 14%
with a breakdown of 1.5%WHT to the organizations
themselves and leaving the consumer to take care of the
12.5% is exploitative if not bizarre.

> Find alternate ways that do not hurt our digital space.
Otherwise we'd rather go back to the olden ways of doing
things and it will be a huge loss to the government.

> Until we are very clear on data privacy laws and regulations
in this country and keen on observing this. I believe this the
digital space is not an area the government has muscle to deal
with.

> Kindly look into addressing corruption which has resulted in

bringing down our economy over and above the current
natural calamities

= clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Bella Charmed Chaos

Email: bellacharmedchaos@gmail.com

> You are in receipt of this, as I believe my voice as a Kenyan
should be heard. The imposing of VAT on the Digital Market
Supply comes across as an additional weight or burden to the
common mwananchi.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;
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wouldn’t want to put money where there are no visible
returns.

Blacky Whity

Email: blackywhity62@gmail.com

> The draft VAT for the digital marketplace is not a good idea
Commissioner. You can all remember exactly what happened
when KRA decided to increase taxes on beers such as
Senator, you not only collected fewer taxes but also made the
company stop producing the beer as its consumption
decreased.

> This is exactly what will happen if you go ahead with the
Drafted VAT regulations 2020 (Digital Marketplace Supply).
The better way is to decrease taxes and foster a favourable
environment for people to do business and they will willingly
pay tax.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

[an Ndung'u

Email: chaguobora.20@gmail.com

> The government has failed to create jobs for the youth. The
online marketplace has provided options for the youth. As a
recent graduate with no employment, my only source of
income is from online platforms. Why suppress that? The
drive should be to encourage the youth to explore the digital
world.

> The government should be working on policies that make the
digital market platforms lucrative not suppress a section that
has barely grown. It should be nurtured not exploited. Give
the local digital platforms a chance to grow. They are the
future.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Jordan Warari

Email: jordanwrr@gmail.com

> Asa stakeholder within the digital economy whose livelihood
depends on the internet, I submit my disappointment in this
bill that seeks to stifle an industry that has barely grown, in
which people are still struggling to make careers out of it.

> Not only does it lock out foreign companies whose services
are used by Kenyans, but Kenyans as well who have far too

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and
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>

Enforcement of these laws appears to breach the privacy of
consumers, requiring that companies disclose personal
details of their consumers such as bank details and proxy
details in order to confirm the origin of supply. The
government is overreaching.

These regulations are oppressive and predatory and I urge
the Commissioner General to do away with them.

Ryan Marvin

Email: marvinrvan@ymail.com

Addition of bureaucracy will disincentivize smaller
companies from supplying services to Kenyans - The beauty
of the internet and the rapid innovation that is its hallmark
is that it removes the human and physical elements. To
register for some service, there is no need for paperwork to
be filled or some registry to be manually updated by a human
being. It is immediate and automated. As a software
engineer, majority of the services I consume to enable my
work have no entity registered in Kenya and several of these
sellers will be individual software engineers like I, selling
small software components that I then use in the solutions I
build. The addition of a tax representative will inevitably
create a bottleneck for suppliers in getting their goods to
customers immediately.

Record-keeping overheads will be passed to consumer - Big
and small companies alike fall under this law. The record
keeping required for the fulfilment of this law will see small
companies either exit the Kenyan market or they'll need to
increase accounting services expenditure. This cost will
inevitably be added onto the cost of the digital service.

Unenforceable without bringing considerable infringement
on privacy of citizens - Besides the bill not sufficiently
describing the privacy requirements for the records of
supplies to protect the Kenyan consumer, it is unenforceable

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

>

»

clarity on what is already provided for in
the law and

mechanism for non-residents to remit
VAT charged.
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Submission/ Comments

Comments by National Treasury and
Planning

Some local businesses trying to start up shop will find
starting a business more about costs and less about profits.
Given our own start up costs of course. An e-commerce
platform here will have an added layer of tax if they use the
following services
= Wordpress
- Shopify
- BigCommerce
- Magento

These are justa few foreign companies that provide e-
commerce as a service and the owner will probably have to
buy plugins, or renew subscription fees. This is all before
even breaking even and breaking even for a business is
already a hurdle on its own. This already adds more burden
in terms of cost.

Slowing down innovation or at least provides opportunities
for local folk to innovate means we slow down our chance of
being a tech hub. Investors will definitely not want to be
around here

2. Online training and courses
As an engineer there are online training courses I regularly
follow. These courses are expensive as I endeavour to master
more advanced courses in my craft. Adding this VAT on top
of my subscription will slow down my learning. Let me
explain. I use Frontend Masters to learn more advanced
concepts on a programming language I use regularly i.e.
Javascript.

The course is already $39 a month if I take the monthly
option. Let's use Kshs.i = $0.01 for exchange rate

» mechanism for non-residents to remit
VAT charged.




UOLRISPISU0D 10] Juduniredap
JUBAJ[AI 3] O] PIpIemIO} pue pajou SI Sy,

"[013U0D [N} SUIeq UTRWAI [[IM 1Y} 1y}
yons ‘[eysip eaamoy 1diedar g1y 1o 3dredar Y1 Surureiqo
I0J 9VIAIS [V UR 9)eAId dqAeWl VY)Y POWa9lsa Inok
jey} ‘uonejuswadwWl [NJSSa00NS J0J ‘MIIA INO Ul ‘AIY ST 1]

"Aiqisuodsal VA 91} 2A0WIAI P[NoMm ,3UI[UO,, O}
jutod safes e Suidueyd 4q 18Y] BapI 91} 198 p[nom auoLue Moy
puelsIopun o} [rej A[[enjoe ap| ‘Urewop [eISIp 9y} ojul Iseq
Xe} 9y} SUIpUaIXa dIe NOA 1By} PO0S AToA ST I 1R} “YUIY} I

"INDJ0 A3} 919YM PaI2ISI3al Suraq dIe SUONORSUEI] [[B 1y}
[ons - WalSAS Xe] INO0K JO ST dUWIBU Y} JeYM IO WIISAS VIINIS
INOA UO (9OIAISS UI[UO) INIAIIS-OIIIW € 10 UOHIUNJ-[JV UB
[1e0 ATduwis ued am J1 ‘9 pPMoMm 1 ISISEd Yonuwr Moy surgewry
iii XeLl 0} ApoaIrp suonoesuer; mo Adoo ueo Adwrs ‘Opexn
SUI[UO Op OYM SN JO ISOY] IAYM ‘WIISAS SUI[UO UEB 9JLIID
N0A 18y} ‘v Powadlsd InoA 0} puswrwodal 0} Ajrunyioddo

SIY} JO 9sn SUD{eW dIe A\ “UOLIBOYLIR[D INOA I0J JO] B SYURY], <

WO TRl S @ (oIS uIol

WOd e @ TuoInu IqUielTATeW )

WO [TeIS @) I1TBAS Y PIAED :S[rewry

JA.LIRAS plae(

¢ISIXd
J0€ [e109dS B pasu pue Wa)SAS JUILIND 3} ul painided j0u are
S}ONIeW [E}SIP JO J[NSAI B SB SADIAIIS 10 Spo0S mau Jeyp b

¢ o1qnd ayy 03 s[qeqreae
9peW 9] BLISILID Y} UB) ¢ SIY} 0} pajoalqns aq 0} Anuo
Ue 9pN[OUT 0} MO[[0] ISUOISSIUIWOD 3} [[IM BLISILID JeyA\ €

"9AISSIOXD
9[HI[ B SWIIs SIYJ, ‘000¥'sysy - nynz Aed | 30IAIS [IIM
9y} uey} axow Apealfe st yorgm SLgt sysy aq A[qeqoid pnood
9SIN0J AN (Op USPaMG 1BUM SI STU} OS[Y 939 Xe} SUISTLIdApe
‘LVA ‘OpIs 19431y 9y} u0) %Sz Aes aane[nuIny) 219y} Apeaae
sem jeym jo do} uo LyA mou oy} snid 006€'sysy st 1ey1 og

Sutuue[g
pue AImsead], [euonjeN Aq SJUIWW0))

SjudWIIO)) /uoIssTugng

SIORIUO)) pue weN




Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

> Whether or not the corporate would issue invoice, or cash
receipt, it would be of importance also to have the reversal in
place, such that one can reverse an already issued ETR
receipt. It would be smart to implement this as a function
linked to the return of the payment to the client. There are,
net, loads of returns of goods, and thereby return of
payments too. It is important that this does not end up like a
road block - while it is ALSO important to ensure that this
system cannot be abused. We think, that the abuse would be
possible to detect by creating a dynamic and intelligent -
maybe AI trained (use for instance Random Forest
algorithm) - system for detection of what is usual and
unusual within each sector of the tax base. One way to deal
with it (but let it not be the only one), is to take the Class of
the business, ie. "Office", or "Information Technology" or
"Manufacturing” - etc. - and then create an average of returns
from within that class - then compare it with the particular
tax payer - and if the tax payer is for instance 30% outside
the normative value, then you can do a look up. Thereby - and
with other small simple rules too - you could be able to create
a very flexible system, while you would catch all those
cheaters who issue a ETR receipt and then reverse it shortly
after.

> We are open for consultation. That is naturally not for free -
but - we would issue an invoice for the work, and, we would
also give you an ETR receipt .

Stacey Adhiambo

Email: staradhis@gmail.com

> After reading the proposed regulations, I have the following
comments and questions that need to be looked into for the
prosperity of the country:

> How are you going to ensure that consumers don't get double
taxed?

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

>

>

Most innovativeness happens quickly due to the internet
platform being free.

Implementing the digital tax will cease this advantage,
thereby stifling innovative spirit for the local mwananchi
who is also poor. Have you considered a way forward that will
ensure the digital tax does not stifle innovation in the
country?

How will the introduction of digital VAT affect diplomatic
relationships?

Have you considered the impact of any retaliatory action by
other countries due to the digital tax on the economy?

There is already tax levied on internet.

Introduction of this tax also implies that the consumer will
pay another tax on something they buy over the internet. The
internet is the raw material and the consumer is already
paying the tax. Isn'tthe introduction of this digital tax
implying that as a citizen, I will be working just to pay taxes
instead of relieving my financial burdens?

I hope you will consider my comments and questions
seriously as you consider the best proposal for the citizens.

Samuel Karumbi

Email: samkaro50@gmail.com

My thoughts are that the authority would like to target firms
that are in the digital space and these businesses are offering
services to Kenyans that are profitable.

I believe the only way to do this without MSMes that are not
able to get a premises due and tangible goods to sell
subjected to VAT from being DOUBLE taxed is through a
online business framework that looks at firms that offer
streaming services of non-Kenyan Content according to The
kenya film and classifications board .

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

>

>

clarity on what is already provided for in
the law and

mechanism for non-residents to remit
VAT charged.
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