COMMITTEE ON DELEGATED LEGISLATION

S, 2601

REPORT ON THE COMMUNITY LAND REGULATIONS, 2

APRIL 2013

Directorate of Committee Services
The National Assembly.
Parliament Buildings, Continenial Fouse, Roon: 402

NAIROBI




Tanta of Contents

ABBREVIATIONS ..ottt eeteeteeseeam e eesiessbe et et abse b sse s besabaaba s b e sb et e s r e s e e b b e b s e s s e s e st st 1
CHAIRPERSON'S FOREWORD ... cooiiieitieieiecie ettt bbb 1
EXECUTIVE SUMMARY oovvoo oo reeeeoteseseessss s ssssssssssssss s conssssssseees 2
L PREFACE oottt o ettt e s e 4
- BEIIAALE OF 1he (DM UTICE oot eerevscoree s e eeee e srae s ame s e e e et e cosneesa s 4
1.2 Committee Mermborenpo Lo e e et e e . b
£.3 COTIMITEEE SOCIRLEIT A1t eeree ot ierieieite st ieee e eseieeeaeaee e b e rebaessbeaeass s e s e i st es st ae et 6
2.0  CONSIDERATION OF THE REGULATIONS ..ot 7
21 Introduction and Backgrcund Information .. 7
2.2 Committal to the Committee ot Delevaied Legisiation s v 7
23 Consideration 0f 1he JOSIIUINEIIIS .. tivs coioreeiie et it s 8
3.0 COMMITTEE OBSERVATIONS L i i i e st e 3
4.0 RECOMMENDATIONS ..ot et e 9
S0 ANNENXURES ottt testeteesee e e e s e teese s saeseaesaaesae e s beabe e s ceb e s st e e st s b n s i0




ABBREVIATIONS

EM  Explanatory Memorandum
RMAReguiation-Making Authority
Si Statutory Instruments

SO  Standing Order

i| Committee on Delegated Legislation: Report on theCommunity Land Regulations, 2017



CHAIRPERSON’S FOREWORD

In exercise of the powers conferredby section 48 of the Community Land Act, 2016, the
Cabinet Secretary for Land and Physical Planning published the Community Land Regulations,
2017 on 24" November. 2017vide LN No0.279/2017.

Following publication, the Regulations were tabled in the House on 7" December, 2017and
immediately committed to the Select Committee on Delegated Legislation for review and

scrutiny in line with section 12 of the Stanutory Instruments Act. 2013 and Stapding Crder 210 of

_ the National Assembly Sianding Orders.

The Committee considered the Regulatious in its sitting held on Friday, 13" April 2018 after
conferring with the Regulation-Making Authority (RMA), that is, the Ministry of Land an
Physical Planning at a retreat held in Mombasa from 11™ April to 15™ April 2018 to consider th
Comnmunity Land Regulations, 2017 among other Reguletions from the RMA. The Comumiittee
made the decision to annul Regulation 23 and 24 of the Comnunity Land Regulations, 2017

for reasons advanced herein.

The Cownmittee wishes to express its gratitude to the Speaker jor the support accorded to the
Committee in the discharge of its mandate. The Committee also wishes to record its appreciation
{0 the Office of the Clerk of the Nationsl Assembly and the supporting Directorates for providing

technical support which was vital in the consideration of this instrument.

On hehalf of the Members of the Select Commiitee on Delegated Legislation and pursuant to
Standing Order 210 (4), it is my pleasurc and duty to present to the House the Committee’s

Report on the Community Land Regulations, 2017.

HON. GLADYS BOSS SHOLLFEL CBS, MP
CHAIRPERSON, COMMITTEE ON DELEGATED LEGISLATION
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EXECUTIVE SUMMARY

The Community Land Regulations, 2017were tabled in the House on 7" December, 2017 and
immediately committed to the Select Committee on Delegated Legislation for review and
scrutiny pursuant to section 12 of the Statutory Instruments Act, 2013 and Standing Order 210 of

the National Assembly Standing Orders.

The Committee considered the Regulations in a meeting held on 17" January, 2018 and further
invited the regulation-making authority, i.e., Ministry of Lands and Physical Planning pursuant
to section 16 of the Statutory Instruments Act for further deliberation. The meeting was held in

Mombasa on 13" April, 2018.

Following scrutiny of the Regulations, the Committee observed that they were published on 24"
November, 2017 and tabled in the National Assembly on 7" December. 2017, This was within
the statutory timeline contemplated under section 11(i) of the Statutory Instruments Act.
Further, annexed io the Regulations was anExplanatory Memorandum which the Committee

found to be satisfactory.

The Committee further observed that the Regulations generally complied with all the relevant
considerations contained in section 13 of the Statutory Instruments Act, except for regulation 23
and 24 which the Committee resolved to annul because they offend sections 13 (c¢) and (i) of the

SI Act as follows -

(1) Regulation 23 deals with payment of royalties, rents, compensation and other payments
in respect of exploration of natural resources in respect to a particular community land.
This is contrary to section 13 (c) of the SI Act which requires that instruments should not
contain matters which, in the opinion of the Committee, should more properly be dealt

with in an Act of Parliament;

In the opinion of the Committee, the matter of royalties, rent, compensation and other
payments in respect of exploration of natural resources are better addressed by the
Ministries responsible for various natural resources, e.g. minerals, oil and gas, pursuant to
the relevant Acts of Parliament. In addition, the regulation of the natural resources sector

is not within the ambit of Ministry of Lands.
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(ii) Regulation 24 seeks to regulate prospecting of miring on community land.This
contravenes section 13 (i) which requires thai the instrument should not make some
unusual or unexpected use of the powers conferred by the Constitution or the Act

pursuant to which it is made.

The Committee observed that regulation 24 appears to make some unusual or
unexpected use of the powers conferred by the Community Land Act (No.27 of 2016) by
expanding the mandate of ihe community fnmds management committee beyond matters
pertaining to community {and and verfuring o e regime of satural resonrces which is
outside its mandate.
In view of the foregoing. the Commiiiee recamueads that pirsuant o Standing Grder 216
(4) (b) and section 15 (1) of the SI Act, Regulation 23 and 24 of the Community Land

Regulatiens, 2017 be annulled for the aforementioned reasons.
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1.0 PREFACE

The Select Committee on Delegated Legislation is established pursuant to Standing Order No.
210 and is mandated to consider statutory instruments submitted to Parliament for consideration.
The Committee is expected to consider in respect of any statutory ihstrumem, whether it is in
accordance with the provisions of the Constitution, the Act pursuant to which it is made or other

relevant written laws.
1.1 Mandate of the Committee
The Committee is mandated to consider in respect ot any statutory instrument, whether it: -

(i) is in accordance with the provision of the Constitution, the Act pursuant to which it is
made or other relevant written laws;

(i) infringes on fundamental rights and treedoms of the public;

(iii) contains a matter which in the option of the Committee should more properly be dealt
with in an Act of the Pariiament;

(iv) contains imposition of taxation;

(v) directly or indirectly bars the jurisdiction of the court;

(vi) gives retrospective effect to any of the provision in respect to which the Constitution

does not expressly give any such power;

The Committee is equally tasked with the responsibility of scrutinizing statutory instruments,
whether: -

(i) it involves expenditure from the consolidated fund or other public revenues;

(i) is defective in its drafting or for any reason form or part of the statutory instrument calls
for any elucidation;

(iii) appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant (o whicii it is made;

(iv) appears to have had unjustifiable delay in its publication or laying before Parliament;

(v) makes rights, liberties or obligations unduly dependent upon non-renewable decisions;

(vi) makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

(vii) inappropriately delegates legisiative powers:
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(viti)imposes a fine, imprisonmert or other penalty without express authority having been
provided for in the enabling legislation;

(ix)appears for any reason to infringe on the rule of law;

(x) inadequately subjects the exercise of legislative power to Parliamentary scrutiny; and,

(xi)accords to any other reason that the Committee considers fit to examine.

1.2 Committee Membership

The Committee on Deiegated Legislation as constitned by the House in December 2017
comﬁrises of the following Members: -

Hon. Gladys Boss Shollei, CBS, MP - Chairperson

Hon. FatumaGedi, MP - Viee- Chairpersen

Hon. Alice Wahome, MP

Hon. Robert Mbui, MP

Hon. Daniel Maanzo, MP

Hor. MurukiNjagagua, MP

Hon. Isaac Waihenya Ndirangu, MP

Hon. Alfred Bernard WekesaSambu, WP

Hon. William KamketKassait, MP

Hon. Ronald KiprotichTonui, MP

Hon. MuneneWambugu, MP

Hon. Charles Gimose, MP

Hon. Abdi KoropuTepo, MP

Hon. George Gitonga Murugara, MP

Hon. Jennifer Shamalla, MP

Hon. MuturiKigano, MP

Hon. Martha Wangari, MP

Hon. Patrick KariukiMariru, MP

Hon. Timothy Wanyonyi, MP

Hon. William Kamoti, MP

Hon. Wilberforce Oundo, MP

Hon. Sammy Seroney. MP
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1.3 Committee Secretariat

The secretariat comprises of the following members of staff;
Mr. Susan Maritim Clerk Assistant 1 (Team Leader)
Mr. Jimale Mohamed Clerk Assistant 111
Mr. Dima Dima Senior Legal Counsel
Ms. MugureGituto Legal Counsel IT
Ms. Anne N. Kigoro Research & Policy Analyst

Mr. Anthony Wamae Serjeant-at-Arms
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2.0 CONSIDERATION OF THE REGULATIONS

2.1 Intreduction and Background Information

The Community Land Regulations, 2017 were published pursuant tosection 48 of the
Community Land Act, 2016. The Regulations seek to provide for the procedure for the claim in
interest in land and it provides for the recognition, protection and registration of community land

rights through the election of the Community Land Management Committee, their induction and

application fo the community fand registrar for reisivaiion, The Eecuianions further provide for -

a) the manner in which communitv fand can be converted iate public jand:

b} the manner in which communiry fand ¢as be converied into rrivele and:

¢) conversion of public iand into community land;

d) conversion of private land into community land;

e) the setting up of community land for public purposes;

f) the allocation of special rights right to members of a regisiered commiunity;

g) development of community lund through investment partners hip;

h) payment of royalties and compenzation;

i) settlement of disputes arising from cormmunity land erther through alternative dispute

- resolution mechanisms, recording of disputed by the land adjudication officer for

determination by an ad hoc commiitee appointed by the Cabinet Secretary;

J) conversion of the registration of land group representative o a community;

k) the development of a national programme for public education and awareness of the

rights of communities over community land.
2.2 Commitial to the Committer an Delegated Legislation

In exercise of the powers conferredby section 48 of the Community Land Act, 2016, the
Cabinet Secretary for Land and Physical Planning published the Community Land Regulations,
2017 on 24" November, 2017vide LN No.279/2017.

Following publication, the Regulations were tabled in the House on 7" December, 2017and
immediately committed to the Select Committee on Delegated Legislation for review and
scrutiny in line with section 12 of the Statutory Instruments Act, 2013 and Standing Order 210 of

the National Assembly Standing Orders.
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2.3 Counsideration of the Instruments

The scrutiny of the Regulations was guided by the Constitution, the Community Land Act No.
27 of 2016 which empowers the Cabinet Secretary to make the Regulations, the Statutory
Instruments Act, Act (No. 23 of 2013) and the Interpretation and General Provisions Act,

(Chapter 2) which regulatethe making. scrutiny and publication of the Regulations.

The Committee considered the Regulations in a meeting held on 17"January, 2018 and further
invited the regulation-making authority, i.e., Ministry of Lands and Physical Planning pursuant
to section 16 of the Statutory Instruments Act for further deliberation. The meeting was held in

Mombasa on 13"April. 2018.

Following deliberations, the Committec made the decision to annul Regulation 23 and 24 of the

Community Land Regulations, 2017for reasons advanced herein.

3.0 COMMITTEE OBSERVATIONS

Following scrutiny of the Regulations, the Committee observed that they were published on
24" ovember. 2017 and tabled in the National Assembly on 7" December, 2017. This was
within the statutory timeline contempiated under section 11(1) of the Statutory Instruments Act.
Further, annexed to the Regulations was anExplanatory Memorandum which the Committee

found to be satisfactory

The Committee further observed that the Regulations generally complied with all the relevant
considerations contained in section 13 of the Statutory Instruments Act with the exception of
Regulation 23 and 24 which the Committee resolved to annul because they offend sections 13

(c) and (i) of the SI Act as follows —

(i) Regulation 23 deals with payment of royalties. rents, compensation and other payments
in respect of exploration of natural resources in respect to a particular community land.
This contravenes section 13 (c) of the SI Act which requires that instrumenis should not
contain matiers which, in the opinion of the Commiitee, should more properly be dealt

with in an Act of Parliament;

In the opinion of the Committee, the matter of royalties, rent, compensation and other
payments in respect of exploration of natural resources are better addressed by the
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Ministries responsible for various natural resources, e.g. minerals, oil and gas, pursuant to
the relevant Acts of Parliament, The natural resoutces sector is not within the ambit of

Ministry of Lands.

(ii) Regulation 24 seeks to regulate prospecting of mining on community land.This
contravenes section 13 (i) which requires thai the instrument should not make some
unusual or unexpected use of the powers conferred by the Constitution or the Act

i pursuant to which it is made.

The Committee obscrved that regulstion 24 appears to meke some unusual or

-1 e
1

unexpected use of the powers conferved by the Communin Land Act (No.27 of 2016 by
expanding the mandate of the communiry Jands management committee beyond matters
. pertaining to community land and venturing into the regime of natural resources which is

outside its mandate.

4.0 RECOMMENDATIONS

Having considered the Communitv fand Reguiations, 2017 against the Constitution, the
Community L.and Act No. 27 of 2016 , the Stzfiiory instrarenis Act, Act (No. 23 of 2013) and
the Interpretation and General Provisions Act, (Chapter 2) which regulate the making, scrutiny
and publication of the Regulations, the Committee recommends that pursuant to Standing
Order 210 (4) (b) and section 15 (1) of the SI Act, regulation 23 and 24 of theCommunity
LandReguiations, 2017 be annulled for contravening section 13 (¢ ) and (i) of the Statutory

Instruments Act.
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0 ANNEXURES

n

(i)  Minutes of Committee
(i)  Sittings
(iii) Adoption List

(iv) Copy of the Community Land Regulations, 2017
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SPECIAL ISSUE
Kenya Gazette Supplement No. 178

2559

24th November, 2017

(Legislative Supplement No. 87)

LEGAL NOTICE NO. 279
THE COMMUNITY LAND ACT
/No.27 0f2016)

IN EXERCISE of the powers conferred by section 48 of the
Community Land Act, 2016, the Cabinet Secretary for Land and
Physical Planning makes the following regulations—

THE COMMUNITY LAND REGULATIONS, 2017

PART I—PRELIMINARY

L. These Regulations may be cited as the Community Land
Regulations, 2017.

2. In these Regulations unless the context states otherwise
requires —

“Act” means the Community Land Act 2016;

“adjudication” means the ascertainment of rights and interests in
unregistered community land;

“adjudication tean.’ . eans a working team comprising of land
adjudication officers, surveyors, physical planners and the Committee
with the mandate of ascertainment of rights, demarcation and survey of
community land;

“certificate of registration” means a certificate issued by the
Registrar, upon registration, under section 7 of the Act;

“Committee” means a the community land management
committee elected under section 7 of the Act;

“demarcation” means physical marking of land boundaries.

PART I1—-RECOGNITION, PROTECTION AND REGISTRATION
OF COMMUNITY LAND RIGHTS

3. (1) Any community, including group representatives registered
under the repealed Land (Group Representatives) ‘Act, that intends to
register its claim in an interest in land shall notify the community land
registrar responsible for the community land registration unit within
which the land is situate of the intention, in Form CLA ! set out in the
Fifth Schedule.

(2) The notification under paragraph (1) shall —

(a)  be submitted in duplicate with the duplicate copy being
retained by the community;

(b)  be signed by at least fifteen members of the community;
and '

Citation.

Interpretation.

No.20 of 2017.

Claim of an
interest in land.



2560 Kenya Subsidiary Legislation, 2017

(c) beaccompanied with the prescribed fee.

(3) Upon receipt of the notification under paragraph (1), the
community land registrar shall, pursuant to section 7(2) of the Act
invite all members of the community with communal interest to a
public meeting for the purpose of electing the members of the
“community land management.

(4) The notice shall be published in at least one newspaper of
nationwide circulation and announced in a radio station of nationwide
coverage in both official and Jocal language indicating the date, time,
place and purpose of the meeting.

(5) The registrar may, in addition to the means of notification
provided in paragraph (4), use other available means of communication
including affixing notices at the headquarters of the respective county,
sub-county. wards, location, and in strategic places where the

community land is situate.

(6) A copy of the notice issued under paragraph (4) shall be
delivered to the administrators for both the national and county
government in charge of the county, sub county, wards and location
where the community land is situate.

(7) The registrar or a public officer appointed by the registrar, in
writing for that purpose, shall preside at the meeting to be held under
section 7(5) of the Act.

(8) The conduct of the meeting for election of the community
land management committee shall be in accordance with the rules in
First Schedule.

4. (1) Upon issuing a notice under section 7(2) of the Act, the
Land Registrar, in consultation with the national and county
government representatives for the area where land is located, shall
convene and oversece the process of election of community land
management committee members.

(2) The election of community land management committee
members in accordance with section 7(5) of the Act and the procedure
set out in the First Schedule.

(3) The Cabinet Secretary, in consultation with the relevant
County Government, shall undertake training and induction for the
newly clected community land management committee.

5. (1) A person shall be cligible for election as a member of a
Community Land Management Committee if that person—

(a) isan adult member of the community;

(b) meets the requirements of Chapter V1 of the Constitution of
Kenya;

(¢cy  has not been adjudged bankrupt; and

Election of
community larfd
management
committees.

Eligibility for
Election as a
member of a
Community Lind
Management
Comunittee.



Kenya Subsidiary Legislation, 2017 2561

(d) has not been convicted of a crime involving fraud or
dishonesty.

6. The office of member of Community Land Management Vacancy in office

Committee shall become vacant if — of member of
Community Land

Management
Committee.
(a) the holder—
(1)  dies;
(i) by notice in writing addressed 1w the Committee,
resigns from office;

(iii) is otherwise incapable of performing the duties of the
office; or

(b) the term of office of the holder expires.

7. (1) Where a vacancy occurs in the membership of the Filling of
Committee, the Community Assembly may, by resolution, appoint a  vacancy.
replacement in accordance with the procedure set out in the First
Schedule.

(2) Where a vacancy occurs in the community land management
committee and is subsequently filled in accordance with paragraph (1),
at least three members of the Community Land Management
Committee shall, within twenty-eight days of the replacement, notify
the registrar of the replacement in Form CLA 2 set out in the Fifth
Schedule.

(3) A notification under paragraph (2) shall be accompanied by a
certified true copy of the minutes of the meeting at which the resolution
was passed.

(4) The registrar shall upen receipt of a notification under
paragraph (2) amend the register accordingly.

8. (1) The community land management committee shall apply to  Registration of
the registrar for registration of the community. communites:

(2) An application for registration of a community shall be made
to the registrar in Form CLA 3 set out in the Fifth Schedule.

(3) An application for registration under paragraph (1) shall be
accompanied by -—

(a)  name of the community;

(b) register of members of the community;

(¢)  acertified true copy of the minutes of the meeting at which
it was resolved to seek application for registration:

(d) rules and regulations of the community;

(e)  description of the interest in land being claimed by the
community including a sketch map.

(4). The registrar shall consider an application for registration and
may issue a certificate of registration in the name of the community in
Form CLA 4 set cut in the Fifth Schedule, subject to such conditions,
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limitations or exemptions as the registrar considers appropriate, if
satisfied that—

(a) the name proposed to be registered has not been used by ~
any other registered community;

(b) the applicant has complied with the Act; and

(c) ;ythe rules and regulations of the community are satisfactory
/)m substance and in form, ‘;

registration shall —

(a) beabody corporate, in the name specified in the certificate,

(5) Upon registration the community named in the certificate of *
with perpetual succession and a common seal; and \

(b) shall in its corporate name, subject to the Act and the
conditions,_limitations-and-exemptions-in-the_certificate of — ——————

registration, be capable of— 1

(i)  suing and being sued;
(i) acquiring, holding, charging or disposing of movable
or immovable property; and

(iii)y having and managing its own funds including
borrowing and lending money; and

(iv) doing or performing such other things or acts
necessary for the proper performance of its functions
which may lawfully be done by a body corporate.

(6) Upon registration ot the community the persons elected as
members of the Community Land Management Committee shall—

(a) become the officers of the community;

(b) be responsible for management of any propeity of the

community;

(c) exercise their powers on behalf and for the collective

benefit of all the members of the community; and

(d)  consult the community assembly on such exercise of their

powers under paragraph (c).

(7) The community land management committee shall, on behalf
of the community assembly, draft rules and reguiations to govern the
operations of the community assembly which shall be adopted by the
community assembly.

(8) The rules and regulations of a community shall provide, to the
satisfaction of the Registrar, for all the matters specified in the Second
Schedule.

(9) The content of rules and regulations may foilow the modcl
provided for in the Third Schedule. ‘

(10) The community shall observe any conditions or limitations
in the certificate of registration in so far as they are applicable to the
community.
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(11) The registrar may refuse to register a community if its
application does not meet the requirements under these Regulations
stating the reason for the decision.

(12) A community that is not satisfied by the decision of the
registrar may appeal to the Chief Land Registrar.

9. (1) The registrar shall keep a register of registered
communities in Form CLA 5.

(2) In addition to the register kept under paragraph (1) the
registrar shall maintain a record of, in respect of every registered
community, —

(a)  the applications for registration;

(b)  the name of the community;

Register of
Communities

(c)theregisterof members of the commmumity;
(d) rules and regulations of the community,
(e)  The duplicate of certificate of registration; and

(f) all subsequent notifications, applications, returns and
certified extracts from the minutes of meetings forwarded
by the community to the registrar.

10. The Cabinet Secretary shall declare community land
registration units in accordance with the Land Registration Act, 2012.

11. The demarcation of community land and delineation of
boundaries of community land shall be in accordance with section
11(2) of the Act.

12.(1) Within eighteen months, from the commencement of these
Regulations, every county government shall, in consultation with
communitics, prepare and submit to the Cabinet Secretary an inventory
of all unregistered community land within the county in Form CLA 6
set out in the Fifth Schedule.

(2) Upon receipt of the inventory submitted under paragraph (1)
above, the Cabinet Secretary shall develop anc publish in the Gazette a
comprehensive adjudication programme under section 8(1) of the Act.

(3) The Inventory shall contain the foliowing details—

(a)  the name of the community occupying the land or laying a
claim on that land;

(b) locality of the land,

(c)  the description of the perimeter boundary;
(d) the current use of the land; and

(e) any other rclevant information.

(4) If a county government does not submit the inventory within
the period specified in paragraph (1), the Cabinet Sccretary shall, in

Community Land
registration units.
No.3 of 2012

Protection of
Commuuity land
rights.

[dentification of
Unregistered
Community Land
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consultation with the communities, prepare an adjudication programme
based on the existing data on adjudication programmes.

(5) Upon the publication of the comprehensive adjudication
programme, the Cabinet Secretary shall issue notice of intention to
commence demarcation, survey and registration of community land in ‘
Form CLA 7 set out in the Fifth Schedule. ‘

(6) Any person with a claim on the land in the programme shall 1
be required to appear in person to present their claim in Form CLA 8
set out in the Fifth Schedule to the adjudication team for consideration. ‘

(7) The decision of the adjudication team shall be communicated ‘
to the claimant in writing within thirty days from the date of ‘
determination. ‘

(8) The adjudication team shall demarcate and survey the
communityJand _excluding public purpose plots and_any other

registered private land in accordance with section 8(6) and (7) of the
Act.

(9) Any dispute arising from the process of recognition and
adjudication of community land shall be resolved in the first instance
through the dispute resolution mechanism provided by the Act and
these regulations.

13.(1) The land adjudication officer shall advise the community ~ Confirmation Ff
land management committee on the determination of any customary valifity of |
right of occupancy. f;igz‘gﬂy ks
of occupancy.
(2) An application for a customary right of use and occupancy
shall be made to the community land management committee in Form

CLA 9 set out in the Fifth Schedule.

(3) Upon receipt of the application under paragraph (2), the
committee shall seek the approval of the community assembly.

(4) Upon approval, the land adjudication team will survey and
demarcate the extent of the rights as guided and determined by the
community land management committee.

(5) The team shall prepare and submit to the community land
management committee a map showing the extent of rights, who shall
seck the approval of the community assembly, for issuance of
certificate of customary use and occupancy.

(6) The certificate of customary use and occupancy in Form
CLA10 set out in the Fifth Schedule shall be forwarded to the registrar
for noting in the register.

14. (1) There shall be maintained a community land register in ~ Community land
accordance with the provisions of section 8 of the Land Registration =~ S!St
Act, 2012. No.3 of 2012

(2) Upon receipt of the cadastral map in accordance with section
8(7) of the Act, the Registrar shall open a community land register in
the name of the community and issue a certificate of title or lease in g 342012 |
accordance with section 8 of the Land Registration Act, 2012. l
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(3) Any transaction on community land shall be noted in the
register in accordance with the provisions of the Land Registration Act,
2012.

PART IV—CONVERSION OF COMMUNITY LAND

15. (1) Cemmunity land may be converted into public land
through corapulsory acquisition in the manner prescribed under the
Land Act, 2012.

(2) A community land management committee shall present any
notice of intention to compulsory acquire part or the whole of the
community land from the National Land Commission given accordance
with section 131 of the Land Act, 2012, to the community assembly for
information and any other direction on the matter regarding the

No.3 of 2012

Conversion of
community land
into public land.
No. 6 of 2012

No.60of 2012

compulsoery-acquisition-process:

(3) Community land may also be converted into public land
through transfer and surrender with the approval at least two thirds of
the community assembly.

16. (1) A community may convert whole or part of its land to
private land through transfer with the approval of at least two thirds of
the community assembly.

(2) Upon approval under paragraph (1), a transfer instrument
shall be prepared and executed by the Chairman and the Secretary of
«wie community land management committee and presented to the
registrar for registration in accordance with the Land Registration Act,
2012.

(3) A community may allocate whole or part of its land to the
members in accordance with the Act with the approval of at least two
thirds of the community assembly.

17.(1) Private land may be converted to community land in
accordance with section 25 of the Act and shall be registered in the
name of the community.

(2) Upon conversion from private to community land, the
registrar shall—
(a) close the private land register relating to the land and open

a community land register; and

(b) issue a certificate of title or certificate of lease in the name
of the community as the case may be.

(3) Upon the issuance of a certificate of title or certificate of lease
in the name of the community, the community land management

committee shall enter the land acquired in the assets register of the

community.

Conversion of
community land
to private land.

No.3 of 2012

Conversion of
private land to
community land.
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18. (1) The public land may be converted into community land in Conversion of

accordance with the provisions of the Land Act, 2012. public land to
community land.

No. 6 of 2012
(2) Upon receipt of the parcel details of the public land to be
converted to community land from the Commission, the registrar
shall—

(a) open a community land register; and 1

(b) issue a certificate of title or certificate of lease in the name \
of the community as the case may be. ‘

in the name of the community, the community land management
committee shall enter the land acquired in the assets register of the

community.

(3) Upon the issuance of a certificate of title or certificate of lease \
E
|

19. (1) A community may, through the resolution of at least two  Settinga

thirds of the community assembly, set aside land for an identified ?0’“})"‘;]”,“3' land
or rublic

public purpose. —
(2) Where the intended public purpose that was not in the

approved development plan, the community shall consult the relevant

authority responsible for county planning for direction.

(3) Upon recommendation from the planning authority, the
community shall cause the preparation of a physical development plan
for the land to be set aside and forward the plan to the relevant county
government for approval.

(4) The approved physical development plan for the land to be set
aside for public purpose shall be forwarded to the National Land
Commission for publication in the Gazette within fourtecn days.

(5) After publication in the Gazette, the Commission shall reserve
the land to the relevant public entity in accordance with the Land Act,
2012.

PART V—SPECIAL RIGHTS AND ENTITLEMENT IN
COMMUNITY LAND

No. 6 of 20

[38]

20. (1) A member of a registered community may apply to the  Allocation of
community land management committee for allocation of land for a tcomm“””y_ and
ticuls . ' o community
particular use. members.

(2) The community land management committee shall circulate
the application to the members of the community for their
consideration and comments within a specified time.

(3) Upon receipt of the presentations from members. the
community land management committee shall prepare a report and
present it to the community assembly for consideration and approval.

(4) The community land management committee shall
communicate decision of the assembly to the applicant within fourteen
days of the decision of the community assembly.
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(5) Where the allocation is approved, the community land
management committee shall demarcate the extent of the rights as
approved by the community assembly and issue a certificate of
customary use and occupancy to the member in Form CLA 10 and
forward the certificate to the registrar for noting in the register.

(6) The community land management committee shall issue a
certificate of customary use and occupancy containing conditions of the
allocation and fees payable.

PART VI-ENVIRONMENT AND NATURAL RESOURCES
MANAGEMENT

21. The community land management committee shall assist and
encourage the community to observe the principles of use and
management of environment and natural resources in accordance with
the provisions of the Act.

Principles guiding
the management
of environment
and natural
resources

22. (1) The community assembly may enter into partnerships for
purposes of investment and development of community land.

(2) In determining whether to allocate land to individuals or
partners for investment purposes, the community land management
committee shall ensure that—

(a) the land is geo-referenced and planned in line with national
and county spatial plans;

(b)  public consultations are made by placing a notice in, at
least two daily newspapers of nation-wide circulation, one
local newspaper and local radio station, where apyplicable,
and affix notices at the County, Sub County and ward
offices inviting comments on or objections to the intended
reservation of community land containing the foliowing —

(1)  adescription of the property in issue;
(i)  details of the envisaged investment;

(iif) specify the date, venue and time of the public
consultations; and

(iv) a specified period of at least thirty days period for
making the representations.

(c) the investor demonstrates and provides evidence of the
accruing benefits of the investment to the community.

(3) Upon receipt of the representations from the public on the
intended allocation, the community land management committee
shall —

(a)  consult other relevant authorities and technical experts;

(b) analyze the representations. and ascertain the view of the
community;

(c) take into consideration all other matters required under the
Act or any other law; and

Requirements for
Investor
Partnerships
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(d) determine whether based on the considerations referred to
under paragraph (a) and (b), the land ought to be allocated.

(4) The community land management committee shall negotiate
the terms of the agreement taking into consideration the best interests
of the community.

(5) The allocation shall be approved by two thirds of the adult
members of the community assembly in accordance with section 36(3)
of the Act.

(6) The community land management committee shall cause
valuation to be carried out for purposes of assessment of market value
of the land and land rent to be paid prior to allocation of land to
investors.

23. (1) The community land management committee may seek

|
|
|
Payment of
compensation and

the-services-of relevant-technical-experts-in-determining-the-amount-and
nature of royalties, rent, compensation and any other payments in
respect of expropriation of natural resources on community land
payable to the community for expropriation of the resources therein.

(2) The payment of royalties, rent and compensation and any
other payments in respect of expropriation of natural resources on
community land shall be in accordance with relevant natural resource
management laws.

(3) The community land management committee shall keep
proper records and book of accounts regarding transactions relating to
payment of royalties, rent and compensation and any other payments in
respect of expropriation of natural resources.

(4) The community land management committee shall facilitate
development of a benefit sharing plan approved by two thirds of the
community assembly to ensure sustainable use and equitable
distribution of benefits including the minority groups, women and
persons with disability.

24. (1) Prospecting or mining on community land shall be in
accordance with section 38 of the Mining Act, 2016.

(2) The community land management committee shall ensurc that
the conditions set out in section 38 of the Mining Act, 2016 are
enforced.

PART VII—SETTLEMENT OF DISPUTES RELATING TO
COMMUNITY LAND

25. (1) Any disputes arising from community land may be
resolved through alternative dispute resolution mechanisms at first
instance as provided for in the Act.

(2) Where the community is unable to resolve the dispute arising
from community land recognition, adjudication and registration process
within a registration unit, the complainant shall refer the dispute to the
land adjudication officer in Form CLA 11 who shall record the dispute
in a register in Form CLA 12.

3

royalties [

Conditions for
prospecting or
mining within
community land. ’

No. 12 0f 2016

Settlement of
disputes.
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(3) Where the dispute traverses different registration units the
claim shall be received and recorded by either of the land adjudication
officers in charge of any of the affected registration units and copied to
the other.

(4) The Cabinet Secretary may appoint an ad hoc committee to
hear and determine the disputes filed under paragraph (2) consisting
of—

(a)  deputy county commissioner who shall be the chairperson
of the committee;

(b)  two (2) nominees from the county government where the
community land is situate;

(¢)  Government Surveyor; and

(d) land adjudication officer, who shall be the secretary.

(5) The ad hoc committee shall co-opt not more than four (4)
representatives from the communities where the community land is
situate.

(6) The co-opted representatives shall not be members of the
community land management committee and the appointment will
comply with the two thirds gender rule.

(7) Where the community land under dispute traverses different
registration units or Counties, the Cabinet Secretary may constitute a
special ad hoc committee consisting of not more than nine persons.

(8) In constituting the special ad hoc committee, the Cabinet
Secretary shall ensure there is representation from the registration units
or counties involved.

{9) An ad hoc committee shall elect one of its members from
nominees in paragraph (4) to be chairman, who shall preside at all
meetings at which he is present, and if at any meeting the chairman is
absent the members present shall elect one of themselves to preside at
that meeting.

(10) In hearing the dispute, the ad hoc committee may use
alternative methods of dispute resolution mechanisms including
traditional dispute and conflict resolution mechanisms where
appropriate.

(11) The precess of conducting hearings by the ad hoc committee
shall be in accordance with the Fourth Schedule.

(12) Nothing in these regulations shall prevent any person or
entity from lodging a claim of an interest over community iand in
accordance with paragraph (3).

(13) A party dissatisfied with the decision of the ad hoc
committee may, within thirty days after the date of the determination of
the dispute, appeal to the court. '

PART VII—CONVERSION OF GROUP REPRESENTATIVES

26. (1) The Cabinet Sccretary shall cause to be prepared an
inventory of all land held under the repealed Land (Group

Conversion of
Group
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representatives) Act, (Cap. 287) (now repealed) indicating their status
and forward it to the registrar.

(2) Upon the commencement of these Regulations, the registrar
shall notify the group representatives and their members, including
those group representatives which had applied for dissolution before
the commencement of this Act but had not dissolved, of the
requirement to convert into a community. '

(3) Within twelve months of the commencement of these
Regulations, the groups shall make an application to register as a
community.

(4) Upon issuance of certificate of registration, the community’s
particulars and interest shall be entered in the register in accordance
with section 8 of the Land Registration Act, 2012 and thereafter
certificate of title or lease issued.

\
Representatives to
a Community.

No. 3 of 201

(5) The registrar shall, before issuing certificate of title or lease,
require the surrender of the existing title document and certificate of
incorporation issued under the Land (Group Representatives) Act (now
repealed) for cancellation.

(6) Wherc the existing title document and certificate of
incorporation are not surrendered to the registrar in accordance with
this regulation, they shall be deemed cancelled at the expiry of thirty
days.

(7) The Groups that have applied for dissolution and have been
issued with certificates of dissolution shall be allowed to finalize the
process within three years.

(8) The Director of Land Adjudication and Settlement shall on
behalf of the Cabinet Secretary facilitate the handing over and any
changes caused by implementation of these Regulations.

PART IX —-GENERAL PROVISIONS

27. (1) The Cabinet Secretary shall, in consultation with the
county governments, the Commission and other stakeholders, develop
and roll out a national programme for public education and awareness
on provisions of the Act and the rights of communities over community
land within twelve months of the commencement of these Regulations.

(2) County Governments and relevant agencies shall undertake
continuous public education and awareness programmes education and
awareness.

(3) The awarencss programmes to be carried out under paragraph
(1) and (2) shall, upon establishment of the community land
management committces, be undertaken in liaison the respective
county governments and relevant agencies  for continuous
implementation of the public education and awareness programme.

Community
awareness
programmes
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FIRST SCHEDULE (r. 3(8), 4(2))

PROCEDURE FOR THE ELECTION OF MEMBERS OF COMMUNITY LAND

MANAGEMENT COMMITTEE

The community assembly will nominate eligible persons to vie for
membership into the committee.

The assembly shatt oy way of secret ballot, or any other method approved by
the Commuuity assembly, elect between 7 and 15 members into the
management committee taking into account geographical considerations,
culfural diversity, two third gender rule, special interests, youth and persons
with disabilities.

The executive members of the committee shall consist of a chairman, vice-
chairman, secretary, treasurer who shall be appointed by members at the first
meeting of the committee.

SECOND SCHEDULE . 8(8))

GUIDELINES ON PREPARATION OF RULES AND REGULATIONS

12.
13.

14.

15.

The name of the community.

A description and extent of the land which the community has, under
recognized customary law, exercised rights of use and occupation.

The persons who are the members of the community.
The persons to whom membership is open.

The particulars of the members of the Committee, termn of office, the method
ann Srequency of their election, appointment, suspension and dismissal.

The authority for and the method of filling vacancies occurring amongst the
officers of the Committee.

Payment of allowances to Committee members and other officers of the
Committee.

The frequency of, quorums for, method of calling and dates of the annual
general meetings.

The custody and investment of the funds and property of the community, and
the designation of the persons responsible.

The purposes for which the funds and property of the Community may be
used.

The maintenance and inspection of books of account, the register of members
and the record of interests, by any member or officer of the community.

The periodic audit of accounts.

The manner of making and amending the name, constitution or rules of the
community. - -

The manner of the dissolution of the community and the disposal of its
property on dissolution.

The mechanisms for dispute resolution.
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THIRD SCHEDULE (r. 8(9)) f
MODEL RULES AND REGULATIONS 1
1. NAME OF THE COMMUNITY ‘
The community shall be called ......................... hereinafter referredito in
these rules and regulations as ““The community”. ‘
2. PHYSICAL AND POSTAL ADDRESS 1
|
The registered office of the community shall be at ...................... an+d the
postal address shall be ..................... ‘
Notice of any change of address shall be given to the community land
Registrar hereinafter referred to as ‘the Registrar’ and to all members af the
community through their last known address as per records held at the
community within 30 days of such change. 1
3.  DEFINITIONS AND INTERPRETATIONS 1
3.1 In these rules and regulations, unless the context otherwise suggests words or
phrases shall be defined and interpreted in accordance with the Community
Land Act, the regulations made there under hereinafter referred to ag the
“Act” and “Regulations” respectively.
3.2 Inthese rules and regulations save as otherwise expressly stated:

”

(i) “Community Assembly” shall mean a meeting (cither “annual” or
“special”) for all members duly convened by the community to conduct
its business.

(i)  “Management Committee” shall mean the members elected in a|duly
convened General Mceting to govern the Business of the community as
per these rules and regulations hercin referred to as the “Committeg.’

(iii) “Agricultural produce™ means any produce or article produced or
obtained by the work or industry of members of a community or
marketed by a community, whether the produce be of agriculture,
animal husbandry, forestry, fisheries, handicrafts or otherwise.

(iv) “Member” shall include a person who signs the application for
registration of a community and a person admitted to membership|aft
registration in accordance with these rules and regulations.

(v) “Limited liability” shall mean limited by shares.

(vi) “Bonus” shall mean the member’s share of the surplus of the
community which is divided amongst its members. calculated by
reference to the proportion which the member’s volume of business
with the community bears to the total volume of the business done by
the community.

vii) “Capital” shall mean the permanent members equity in the form of
! ' : y
common stock and includes all disclosed reserves, rctained earnings,
grants or donations.

(viii) “Returning officer” shall mean a person appointed to oversge or
conduct the elections of a community at a general meeting.
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(ix) “Special resolution” means a resolution passed by two-thirds of the
members present and voting at a general meeting of the community.

(x)  “Applicable Law” shall mean the Community Land Act, Rules and
Regulations made under the Act and these rules and regulations.

3.3 In these rules and regulations where the masculine gender is referred to, it
shall be construed to inclvde tl.> feminine gender.

34  Any questions concerning interpretation(s) of these rules and regulations or
any matter not provided for thevzin, errors and omissions shall be referred to
the Commissioner.

4 MEMBERSHIP
Membership of the community shall consist of:-

(a) Members whose names are in the register of members of the
community upon registration; or

(b)—New menbers borm ard narried i the commumnity; or

(¢) a members who has inherited an interest from a person whose name is
in the register of members; or

(d) (i) the community land management committee members all agree; and

(ii) the community land management committee member's decision is
confirmed at a community assembly; or

(d)  acourt so orders.
5 RIGHTS OF MEMBERS
A member of the community shall have the right to:

5.1. The rights of membership <l.a"l extend to all members regardless of how
membership was obtained.

5.2. Every member shall be deemed to share in the ownership of the community
land in undivided shares.

5.3.  Every member shall be entitled to reside free of charge on the community
land together with his family and dependants.

5.4. Every member shall be entitled to permit any other person to reside with him
on the community land unless a majority of the community land management
committee decide otherwise in any particular case.

5.5. Every member shall be entitled to the use of the land and water rights in the
community subject to such conditions as may from time to time be imposed
in accordance with these rules and regulations, which may include the levy of
a cess, fees or other charges.

5.6.  Every member shall be entitled to attend, to speak and to be heard, and to
vote at all community assemblics of the community.

5.7. No disposition of any of the community land, or any inicrest therein, may be
made except with the approval of two thirds adult members in a community
assembly.

5.8. With the approval of two thirds adult members in a community assembly, the

community land, or any interest therein, may be charged as security for any
loan raised for the purpose of developing the area, but for no other purpose.
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6 OBLIGATIONS OF MEMBERS |
A member of the community shall have the obligation to:

(a) Observe and comply with all the community’s rules and regulations
and decisions taken by the community land management committee if
ratified by the community assembly;

(b) Meet the debts of the community in accordance with the provisions of
the Act and these rules and by—laws.

(c) Every member shall pay any cess, fees or other charges levied against
him under these rules and regulations and shall contribute such labour
as may be reasonably required. ‘

(d) Every member shall accept and comply with the decisions o‘ the
committee regarding membership of the community and the rights and
obligations of any person in matters relating to the use o " the
community tand and other assets. — |

(e) The obligations of membership shall extend to all members regardiess
of how membership was obtained. \

7 CESSATION OF MEMBERSHIP }
Membership in the community shall cease or deemed to have ceas+d in
regard to any member from the date of; ‘

(a) Death ‘

(b) remarriage of a woman after divorce with a member of the community.

(c) remarriage of a woman whose spousc and member of the community dies

(d) Voluntary.

& POWER TO BORROW

(a) Loans may be obtained from non-members subject to the maximum aqﬁount
and terms approved by the General meeting.

(b)  For the securing of any loans accepted by the community under paragraph (a)
above, the community may grant a charge over its assets. The authority to
grant a charge shall be reserved to the gencral Meeting.

(¢c) The rate of interest on loans shall not excced the current market rate.

9 RECORD OF BUSINESS

All business discussed or decided at the community assembly shall be
recorded without erasures and corrections in a Minute Book, which v ithin
one week of the meeting. shall be signed by the Chairman of the meeting and
at least one other committee member who was present at the meeting. to
indicate that in their opinion the minutes are a true and complete record pf all
matters discussed or decided at the meeting.

At the next meeting after approving any alterations or variations which)shall
be written immediatcly below the above signatures and not as alterations to
the original record, the meeting shall by resolution authorize the chairman to
sign and date the final record. 1
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10

11

NOTICE OF MEETINGS

(a) The general meeting shall be convened by giving at least 15 days
written notice to the members.

(b) The Secretary shall take all usual steps to publish the notice of the
meeting in public places, on the community’s notice board(s), in local
newspapers or news-sheets, including the media or any other mode
decided by the members.

(c)  All notices shall include a statement of the business to be dealt with.
QUORUM

The quorum for a community assembly of the community shall be not less
than two thirds of the total number of the adult members of the community.

ELECTIONS

12.1

(a) The community shall in each year hold a community assembly as its
annual community assembly in addition to any other meetings in that year,
and shall specify the meeting as such in the notices calling it.

(b)  Not more than fifteen months shall elapse between the date of one
community general assembly of the community and the next.

(c) Notice of the dates on which any community assembly of the
community is to be held shall be given to all members not less than
two weeks in advance.

(d) The chairman of the committee, (or in his absence, the vice-chairman)
shall preside at any community assembly of the community
subsequent to the meeting held in accordance with the Act, at which
these rules and regulations was adopted.

(e) The person presiding at a meeting may, whether or not a quorum is
present, adjourn the meeting from time to time, and from place to
place:

Provided that, if a meeting at which a quorum is not present is adjourned,
notice of the adjourned meeting shall be given in the same way as notice of
the original meeting.

(f)  The accidentz! ~mission to give notice of a meeting to, or the non-
receipt of a notice by, any person entitled to receive notice shall not
invalidate the proceedings at that meeting.

(g) Atany community assembly a resolution put to the vote of the meeting
shall be decided on a show of hands unless not less than sixty per cent
of the members present agree to a demand for a ballot.

(h)  Unless a ballot be demanded, a declaration by the chairman of the
meeting that a resolution has on a show of hands been carried, or lost,
and an entry to that effect in the book containing the minutes of the
proceedings shall be conclusive evidence of the fact.

(1)  In the case of an equality of votes, whether on a show of hands or on a
ballot, the chairman of the meeting shall be entitled to a second or
casting vote.
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|

Q)

(k)

(m)

No member shall be entitled to vote at any community asse{mbly
otherwise than in person unless he is recorded in the register of
members as being under disability. A proxy for a member under a
disability need not be a member of the community. ‘

Except with the approval of the registrar, nominations for office under
the rules and regulations of the community shall be of members only,
and may be made and seconded by members only, and no member may
nominate or second a nomination of himself.

The committee of the community shall consist of a chairman, vice-
chairman, secretary, treasurer, and three other members, of whom not
less than two shall be elected from amongst the community land

management committee.
|

All the members of the committee shall be elected by open ballot|at the
community’s annual community assembly, or at any subsequent nnual

N
o

J—
(O8]
N

13.5.

(n)

community assembly convened for that purpose, and shall hold offic
until the next annual community assembly.

At the end of his period of office any member of the committee s*all be
eligible for re-election. ‘

Within fourteen (14) days of the elections, the Secretary shall forward to the

community land registrar, the names and addresses of all persons elected.

A new committec elected at the community assembly shall not assume|office
unless the members have satisfied the requirements of the Act, Regulations

and these rules and regulations.

THE COMMUNITY LAND MANAGEMENT COMMITTEE

. The community land management committee clected at the community

assembly held in accordance with the Act at which these rulgs and
regulations was adopted shall be the first community land mana%cment

committee members of the community.

. The Community Land Managemeni Committee shall be the governing body

of the community elected from the community members and shall con sist of
not less than seven and not more than fifteen members. It shall include the
Chairman, Vice chairman, Treasurer and Secretary all of whom shall

clected by the community assembly.

Members of the committee shall hold office for a period of threg years
provided that, one-third of the committee members shall retire every year but

will be eligible for re-election.

Any vacancy arising in the membership of the committee whether by|reason
of the suspension of a member or otherwisc may be filled by a npminee
appointed by the committee until such time as the office is tilled by elcction
at a community assembly.

Where two or more temporary appointments have been made the committee
shall convene a community assembly of the community for the filling of
those posts by election unless the annual community assembly is due to be
held within three imonths. ‘
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13.6. The committee shall meet not less frequently than once every three months.

13.7. The committee shall have power to co-opt suitable persons for such periods as
they think fit but such persons shall not have the right to vote.

14 COMMUNITY LAND MANAGEMENT COMMITTEE MEETINGS

The community land management committee shall meet whenever required
and not less than once in every six months. Unless otherwise required by the
Act or these rules the community land management committee may establish
their own procedure provided that no business shall be transacted at any
meeting unless five community land management committee members are
present in person.

15 DUTIES AND POWERS OF THE MANAGEMENT COMMITTEE

The community land management Committee shall subject to any directions
from the General assembly generally direct the affairs of the community. Its

————procedures;-powers-and-duties-shall-be-as-preseribed-by-the-Aet; Regulations
and these rules and regulations. In particular, it shall:

(a)

)

(©)

(d)

(e

(1)
6))
(k)

Hold the land and other assets of the community on behalf and for the
collective benefit of all members of the community.

Inform the members of the community of the activities carried on in the
preceding period at each community assembly.

Ensure that the rights of any person under recognized customary law
are safeguarded in so far as that is compatible with the operations of the
community.

Observe in all its transactions the Act, the Regulations, these rules and
regulations.

Ensure that true and accurate records and accounts of the community’s
money, properties, liabilities, income and expenditure are kept and
maintained;

Prepare and develop long term management plans and budgets for
presentation at the General assembly;

Recommend investments of the community;

guide and propose disposition and alienation of the community land for
authorization of two-thirds members of the general assembly;

Designate a depository or depositories for the funds of the community;
Employ and fix the remuneration of the employces of the community;

Perform or authorize any actions consistent with the Act, the
Regulations and these rules and regulations, unless specifically
reserved for the General assembly; and,

Perform such other duties as the General assembly may from time to
time direct.
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16 RESPONSIBILITIES OF THE COMMUNITY LAND MANAGEME
COMMITTEE

T

16.1. The committee shall assist and encourage members to manage the land%or

graze their stock in accordance with sound principles of land use, ra
management, animal husbandry and commercial practice.

ge

16.2. The committee shall be responsible for conducting the affairs of the
community with a view to achieving the greatest practicable social and
economic benefit for the members.

16.3. The committee shall be empowered to raise credit and to hold and fse
moneys for the benefit of members.

16.4. Every member who has a loan outstanding granted to him through his
membership of the community shall inform the committee, through the
secretary, of the details of any transaction, including the price paid| or
received, which affects the stock or assets to which that loan relates.

16.5. The committee shall be responsible for preparing a plan for the development

16.6.

16.7.

17

of the land and for the implementation of that plan. In the preparation of that
plan the committee shall consult the appropriate officers of the Ministry of
Agriculture and shall thereafter submit it to the registrar and to |the
community in community assembly for approval.

Any substantial change from the approved plan shall first be put to the
Ministry of Agriculture for advice and shall thereafter be submitted to the
community in a community assembly.

In collaboration with the officers of the Ministry of Agriculture the committee
may establish a procedure for the marketing of stock and produce rwned by
members of the community. The committee may, with the conseii of| the
member concerned cffect the sale or purchase of stock or other asset§ on
behalf of members.

. The committee may levy a cess, fees or other charges in respect of] the

services it performs and for the purposes of the community gencrally. Except
with the consent of the registrar the funds accruing from the imposition of a
cess shall not be used for any purpose other than the servicing of loan funds
unless the revenue received exceeds five times the annual requirements for
the servicing of all loans then outstanding.

Every member shall pay any cess, fees or other charges levied against him
under these rules and regulations and shall contribute such labour as may be
reasonably required.

The committee may issuc instructions to members and may make rule§ for
the purpose of the working of the operations of the community.

The committee shall conform to any instructions received from a majority of
the community land management commiitee in any matters relating to
membership.

\
EXECUTIVE OFFICERS ’

The Chairman, the Vice-Chairman, the Treasurer and the Secretary shgil be
termed as the “Executive Officers of the community land management
committee” and shall be elected at a meeting of the community |land
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management Committee held within seven days after elections at the
community assembly.

18 THE CHAIRMAN
18.1. The Chairman shall:

(a) Preside at community asscibly meeting:  community land
management Committee meetings. ‘

(b) Perform such other duties as may be directed to perform by the
community land management Committee, not inconsistent with
provisions of the Act, the Regulations and these rules and regulations.

18. 2 The chairman shall bear overall responsibility for the conduct of all business
by the committee on behalf of the community.

19. THE VICE-CHAIRMAN

The Vice-Chairman shall perform—

(a) The duties of the Chairman during his/her absence.

(b) Such other duties as may be directed by the Committec.
20 SECRETARY

The secretary shali be responsible:

(a) to maintain all records including recording minutes of community land
management committee meetings and community assembly.

(b) to keep register of members of comm:u ty.
(¢)  To prepare and send notices of community assembly meetings.

(d) To ensure that the community’s correspondence is promptly and correctly
attended to, and

(e)  To perform such other duties as may be directed by the committee.

21.TREASURER

The duties of the Treasurer shall be—

(a) To generally manage or cause to be managed the financial affairs of the
community in a competent manner;

(b)  To ensure that a proper record is kept of all monies received and paid out
by the community, its assets, liabilities, and its income and expenses;

(¢)  To ensure the safekeeping of the community money, securities and books
of accounts;

(d)  Toensure that all payments and expenditures are dully authorized;

(e)  To ensure compliance with all directions of the Committee, the Act, the
Regulations and these rules and regulations on all financial matters, and

(f)  To perform such other duties as may be directed by the committee.
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22 REMOVAL FROM THE MANAGEMENT COMMITTEE 1

A community land management committee member shall hold office until—

(a) heis voted out by a majority of the members in a community assembly;

(b) heis convicted of a crime involving fraud or dishonesty;

(c) he becomes incapable of performing the functions of his office, whether
arising from illness or any other cause; or

|

(d) he retires.

23 REGULATIONS J
The Committee may make such regulations, not inconsistent with these rhles
and regulations, as they deem necessary for the conduct of the community’s
business. Any such regulations shall be recorded in the minute book, and
posted on the community’s notice board and shall comeé into 10ICe \\fhe'n
determined by the committee. ‘

24  AUTHORIZATION TO SIGN DOCUMENTS

24.1 All documents, contracts and cheques shall be signed on behalf of] the
community by any three of the following:

Chairman;

|

Vice Chairman; ‘

Secretary; and

Treasurer.

242 The Committee may authorize any other officer to sign the community’s
documents.”

25 COMMON SEAL
(a) The community shall adopt and use a common seal bearing the words

H98al OF worint i » which shall be different
from the ordinary name-stamp of the community .

(b)  The scal shall be kept securely under lock and key by the chairmah and
shall be used only in the presence of the officers authorized tg sig-
documents on behalf of the community.

26  FINES
For any breach of these rules and regulations or lawful instructions issued by
the Committee and community assembly, or failure of a member to pay his
obligations on time, the member shall be fined an amount not exceeding
Kshs. oo 60

27  DISPUTES
If any dispute concerning the business of the community arises: - ‘

(a) Among members, past members and persons claiming through meerbcrs,

past members and deceased members; or

(b) Between members, past members or deceased members, anéd the
community, its committee or any officer of the community; or ‘\

(c) Between the community and any other community: and
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which cannot be determined by the Committee or General Meeting it shall be
referred to the Tribunal. Appeal from the aggrieved party shall be referred to
the High Court.

INSPECTION OF DOCUMENTS

- All books of accounts and other records shall at all times be availzhle for

28
Upon

inspection to all members of the community.
DISSOLUTION

a written application to the registrar signed by a majority of the community
land management committee pursuant to a resolution passed by a sixty per
cent majority of the community present in person or by proxy at a special
community assembly convened for that purpose and of which due notice has
been given, or upon an order to that effect given under the hand of the
registrar, the affairs of the community shall be wound up in such manner as

29
(2)

the registrar may approve; orindefauit-of approval-in—such-manner-as-the
High Court may direct, and thereupon the debts and liabilities of the
community shall be discharged and the assets of the community remaining
thereafter, if any, shall be distributed accordingly and the incorporated
community representatives shall stand dissolved.

MISCELLANEOUS

No committee member or Supervisory Committee member shall receive from
the community any payment apart from sitting allowance, actual cost of
travelling and subsistence allowance while working on the community’s
business, except an honorarium from the net surplus as aliowed in these rules

~ and regulations.

(b)

The committee members, supervisory committee members and employees of
the community shall hold in the strictest confidence all transactions of the
community with its members and all information in respect to their personal
affairs except to the extent deemed necessary by the committee in connection
with the granting of loans and the collection thereof.

When any Committee member is disqualified or otherwise, unable to perform
his duties, the committec may co-opt another member or members of the
community to serve on the committee until the next gencral meeting.

A copy of these rules and regulations shall be furnished to every member on
request upon payment of a fee not exceeding its actual cost to the community.

No committee member or supervisory committce member shall in any
manner participate in the deliberations upon or determination ot any question
affecting his own financial interest. In the event of disqualification of any
committee member he shall withdraw from such deliberation or
determination, and the remaining qualified committce members present at the
meeting, if constituting a quorum with the disqualified person may exercise,
with respect to the matter, all powers of the committee.

AMENDMENT OF RULES AND REGULATIONS

The provision of these rules and regulations, other than this provision and
those which may. from time to time be prescribed including the name of the
community, may be amended by a resolution passed by a two -thirds majority
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of the members of the community present in person at a c01nmu+ity
assembly. ‘
31 ACCEPTANCE
We the undersigned Executive officers of ..................... Community
named herein do hersby accept and receive these rules and regulations!for
and on behalf of the Commurity. i
TITLE NAME 1.D NO. SIGNATURJ#
CHAIRMAN: ‘
VICE CHARIMAN: L.ttt L
SEC R E T AR Y & ottt
"' TREASURE R i i e e | S
OFFICIAL CERTIFICATION
I CERTIFY that the foregoing rules and regulations of | the
.................................... Community have been approved and duly registered.
Given under my hand at Nairobi this ....... day of ........... 20....:

FOURTH SCHEDULE (r.25(12))

PROCEDURE FOR CONDUCTING HEARINGS BY THE AD HOC COMMITTEE

1.

[S8)

5.In the hearing of the dispute, the ad hoc committee may admit evidence fro

6.The ad hoc committce shall record and keep proceedings of the hearl

The ad hoc committee shall send a notice of hearing to all parties with inferest

in the dispute.

The notice of hearing shall indicate the date, time and place of the hearing

A party to the dispute may be required to produce a document(s) that the ad

hoc committee may deem necessary for effective determination of the disg

The languages to be used during a hearing shall be Kiswahili or English

ute.

. The

ad hoc committee may procure services of an interpreter, where the parties do

not communicate in either Kiswahili or English.

person(s) or entity(ies) it deems necessary for proper determination i
dispute.

N an
f the

ng in

English.

7.A decision made by the ad hoc committee shall be in writing and shall be
communicated to the parties to the disputc and the Cabinet Sccretary vithin

twenty one days from the date of hearing.
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FIFTH SCHEDULE
FORM CLA 1 (r. 3(1)

REPUBLIC OF KENYA
MINISTRY OF LANDS AND PHYSICAL PLANNING

APPLICATION FOR RECOGNITION OF INTEREST/ CLAIM ON COMMUNITY
LAND

To: The Registrar Of ... o

We_the «e..—COmmunity, hereby apply_for recognition _of _our

interest/claim in the community land referred to herein.

Our interest/ claim are as shown in the attached sketch diagrams /maps/plans and
described in the Schedule.

Schedule

S/No. Locality Approx. Area (Ha) | Current Use of the land

Details of the Applicant(s)
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{
FORM CLA 2 (r. 7(®))

f
l

REPUBLIC OF KENYA
MINISTRY OF LANDS AND PHYSICAL PLANNING

|

\
. R |
Notification of Change in Composition of community Land Management Committee

To: The Community Land Registrar ‘

We, the undersigned Community Land Management Committee do hereby give nTtice
that by reason of death/retirement/removal/resignation/ Other. ... I..of:

(c)
the community assembly vide a resolution passed on the ... day
Of e 20.... elected the following to be a member(s) of the
community land management committee in replacement thereof:
|

Name Addresses Occupation Age Signature

A certified true copy of the resolution passed at the said assembly is hereby attac ed to

this notice.

Dated this............... day OF oo 20 ssessmesmsisnss
Signed by the following five members of the committee
Name Signature
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FORM CLA 3 ‘ . 8(2))

MINISTRY OF LANDS AMD FHYSICAL PLANNING
Application for Registration of a Community

To: The Community Land Registrar

Nairobi.

We the undersigned community land management committee hereby inform you

———————that-at-a-eommunity-assembly-held-at e o T — day—of
L, 20... in accordance with section 7 of the Community Land Act, 2016 rules and
by-laws were adopted. The draft rules and by-laws of the Community are attached to this
application together with a register of the proposed members and a certified true copy of
the minutes of the said meeting. We hereby apply under section 7(6) of the Community
Land Act, 2016, for registration of the ..................... Community.

[} The following are particulars of the community: —
() The name of the COMMUNILY : e i sos & smimes sivms i & 508 Smmssormesisasesssmis soessstins

(b) Description of the area determined in accordance with the Community Land
Act, 2016 .......

(c) Registered office of the community (if any) ...,
(d) Postal address of the community ....
(e) ‘Object and. prirpose: 6f the TOMMMURILY s « un v van wpimn ssans s ssis s g

(f) Names, addresses, occupations and dates of birth of the community land
management committee

Name Addresses Occupation Age Signature

Provision is made in the draft rules and by-laws of the community for all other matters
connected with the community and its functions.

*To be signed by all the members of community land management committee
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{
FORM CLA 4 (r.8(4)) |
MINISTRY OF LANDS AND PHYSICAL PLANNING ‘
Certificate of Registration |
Registration No. ............ |
I hereby certify that the Community under the name of ... community
and its rules and by- laws have this day been registered by me in the Community Register
in pursuance to the provisions of the Act and the Regulations made thereunder.
Given under my hand at .......ccccevcernennnes this cooveeiene day of oo 20 T
Community Land Registrar o
FORM CLA S (r.9(1)) v
AP/
REPUBLIC OF KENYA
MINISTRY OF LANDS AND PHYSICAL PLANNING
REGISTER OF COMMUNITIES
SNO | Name of Reg. No. Sub- Registration | LR/NO Postal || Membei
community County | Unit address || hip
Lo
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FORM CLA 6 (r. 12(1))

REPUBLIC OF KENYA
MINISTRY OF LANDS AND PHYSICAL PLANNING
lNVENTORY FORM FOR UNREGISTERED COMMUNITY LAND
To The Cabinet Secretary '

The County Government Of ........cccoviiiiimmuiirnimirineneeensanne hereby submits an

inventory of unregistered community land in the county as described hereunder.

S/No. | Name of Locality Approx. Current Use | Remarks
community Area (Ha) | of the land

Any claims by any other persons/agencies/groups in respect of thatland ..............

......................................................... (use separate sheets where necessary)

BOL 55 sy s sesiorn siminioiese County Government

FORM CLA 7 (r. 12(5))

REPUBLIC OF KENYA
MINISTRY OF LANDS AND PHYSICAL PLANNING

NOTICE INTENTION TO SURVEY, DEMARCATE AND REGISTER COMMUNITY
LAND

The Cabinet Secretary hereby gives notice of intention to survey, demarcate and register
community land described in the schedule hercunder subject to section 8(4) to (7) of the
Act.

S/No. | Name of County Locality | Registration | Approx. | Current Use
community Unit Arvea of the land
(Ha)

All interested parties with overriding intcrests or any other claims on the land are hereby
invited to appear in person before the adjudication team with their claims within 60 days
of the publication of this notice during official working hours.

Cabinet Secretary

MINISTRY OF LANDS AND PHYSICAL PLANNING
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FORM CLA 8 (r.12(6))

REPUBLIC OF KENYA
MINISTRY OF LANDS AND PHYSICAL PLANNING

APPLICATION FOR RECOGNITION AND ADJUDICATION OF CLAIM ON
COMMUNITY LAND

To: The Registrar of .....................cooiiii.l.
Details of the Applicant(s)

We, the above named Community situated within .............................. (locality) in
....................... County hereby apply for recognition and adjudication of community
land rights over the parcels of land shown in the attached sketch diagrams/maps/plans.
The description of the parcels is as follows

For: Chairman.

Community Land Management Committee
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FORM CLA 9

REPUBLIC OF KENYA

(r-13(2))

MINISTRY OF LANDS AND PHYSICAL PLANNING

_Application for Customary Right of Occupancy

Community Land Management Committee

I/We, hereby apply for customary right of occupancy on the parcel(s) of land shown in
the attached sketch diagrams /maps/plans and described in the schedule hereunder.

S/No. Locality

Approx. Current Use of the
Area (Ha) land

Intended use of the
land

Details of the Applicant(s)

For: Chairman, Community Land Management Committee
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FORM CLA 10 (r. 13(6), 20(5))

REPUBLIC OF KENYA
MINISTRY OF LANDS AND PHYSICAL PLANNING
CERTIFICATE OF CUSTOMARY RIGHT OF USE AND OCCUPANCY

............................................................................................................

Is (are) now registered as the holder of the customary right of use and occupancy of the
portion of land marked as ... measuring approx. ......... Ha subject
to the agreements and other matters contained in the head title and/or other conditions
issued by the registered community. The entries in the register relating to this certificate
and such other overriding interests set out in the head title may for the time being subsist
and affect the land comprised in the certificate.

GIVEN under my hand and the seal of the Community Land Registrar
Registration Unit this......... dayof ...l 20...4.....

(To be completed only when the applicant has paid Shs........ )

At the date stated on the front hercof, the following entries appcared in the register
relating to the land:-

EDITION: |
OPENED: PART A-PROPERTY
SECTION 1
REGISTRATI | PARTICULARS OF NATURE OF USER
ON UNIT CERTFICATE CERTIFICATE
Name of Registered Community :
PARCEL
NUMBER
REGISTRATI | Certificate Holder: TEMPORARY
ON UNIT PHYSICAL ADDRESS

APPROXIMA | POSTAL ADDRESS

TE AREA
ID NO. /PASSPORT NO.

PIN NO.
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PARCEL NO. | TERM:
FROM:
CADASTRAL
MAP SHEET
PART B-PROPRIETORSHIP SECTION L
ENT | DAT | NAME OF ADDRESS AND CONSIDER | SIGNA
RY E CERTIFICATE DESCRIPTION OF | ATIONS TURE
No. HOLDER CERTFICATE AND OF
HOLDER REMARKS | REGIS
TRAR

RESTRICTED: NO DISPOSITION BY THE CERTFICATE HOLDER SHALL BE
REGISTERED WITHOUT THE WRITTEN CONSENT OF THE REGISTERED
COMMUNITY

This certificate is issued without erasure or alteration.

FORM CLA 11 (r.25(2))

REPUBLIC OF KENYA
MINISTRY OF LANDS AND PHYSICAL PLANNING
Dispute Registration Form
I, Details of applicant (complainant)...................ooooviiiii
a) Full name of applicant........................ ID (where applicable) ..........
b)  Pastal Address. .. ..o
¢)  Telephone number...........ooooooi

Details of defendant

2

a)  Full name of defendant ..................... ID (where applicable) .........

b)  Postal Address........ooiui i

c)  Telephone number...........oooiiii i

Nature of.dispute ....................................................... ST
4. Description of the disputed land

' : a) Number of community land .......... Furasuton witess ssnriosson § S5 SO UG S8 A5 5m F osomdine s
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b) Community land regiStration UnIt ........coocienniininiini

€)  COUMLY 1eetunnnmtiunt s ee ettt e e s e s h e ettt ‘

n
1, hereby declare that the information provided in this application is true to the best of my{
knowledge. 1

FORM CLA 12

REPUBLIC OF KENYA

MINISTRY OF LANDS AND PHYSICAL PLANNING
DISPUTES REGISTER

S/No Dispute No. | Name of ID No. | Name of Nature of | Remarks
complainant defendant dispute

Dated the 13th November, 2017.

JACOB KAIMENYI.
Cabinet Secretary for Lands and Physical Planning

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI
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EXPLANATORY MEMORANDUM TO: the COMMUNITY LAND

REGULATIONS, 2017.
PART |
Name of Statutory Instrument the Community Land Regulations,
2017
Name of Parent Act _ ‘The Community Land Act, 2016
Enacted pursuant to Section 48
Name of the Ministry Ministry of Lands and Physical
Planning
Gazetted on 24" November, 2017
Tabled on
PART II

1. Purpose of the Statutory Instrument

The Community Land Regulations, 2017 are guidelines that prescribe in detail
on how the Community Land Act is to be implemented. The management of
community land and other connected purposes is provided by these regulations.
These management aspects include registration of community land through the
process of recognition of such rights; constitution of the land management
committees and registration of communities. These regulations further provide
for methods of converting community land to either public or private land;
management of natural resources and requirements for investor partnerships
with the community among others.

2. Legislative Context

The Community Land Act, 2016 was enacted to give effect to the Article 63(5)
of the Constitution of Kenya, 2010. The Land (Group Representatives) Act now
being repealed by the Community Land Act hitherto provided, in some aspects
the management of community land. However, on account of weaknesses that

1




saw the management committees of group representative’s notoriety in failure
to account to members of the community, it necessitated the enactment and
formulation of these regulations. The lapse arose because of the weaknesses of
the law and regulatory mechanism.

These regulations and rules are being published alongside the Land Registration
(General) regulations, 2017 and, the Land Registration (Registration Units)
Order, 2017 formulated under the Land Registration Act, 2012, and the Land
Regulations, 2017; the Land (Conversion of Land) Rules, 2017; the Land
(Extension and Renewal of Leases) Rules, 2017; the Land (Allocation of Public
Land) Regulations, 2017; and, the Land (Assessment Just Compensation) Rules,

ot ——
3. Policy Background

The community land being the biggest in percentage of land available in Kenya
explains the importance accorded to it through the legislation of the Community
Land Act and now these regulations. The previous legal regime (the Land
(Group Representatives) Act proved obsolete and weak since it could not
adequately provide for management of community land and the protection of
members of the community against the vices of sustainable exploitation of
resources connected to community land. The bottom line of providing for this
resource is more explained by the dictates of the Constitution which requires
that parliament do enact legislation to manage community land.

These regulations therefore go into detail to provide for mechanisms of
organising communities wherever they are into constituting Land Management
Committees and thereafter have communities registered as entities or
institutions where each member’s vote and right counts in management of the
community land as a resource through their elected land management
committee members. Issues relating on how the members of the community go
about to transact on their land by way of transfer or otherwise are provided for
in these regulations. In a nutshell, these regulations empower the community
members by putting the management of the community land in their hands.

Further, these regulations and Rules prescribe forms for most, if not all,
transactions prescribed under them as opposed to the earlier practice which
permitted discretion and arbitrariness. This will in essence make transactions in

respect (o land easy and predictable.



The process of formulation of these regulations involved public consultations
with members of the public in all regions of this country as well as receiving
presentations both written and oral from various professional groups and
organisations within the land sector. Going by the response received from the
public, it was overwhelmingly clear that, save for the input and contributions
made, the public was more ready than ever to have the regulations and rules
published and operational. It should be noted that issues addressed by these
regulations have always and constantly drawn the attention of the media owing
to the sensitivity of land as a resource elicits.

4. Consultative Outcome

The formulation of the initial draft of these regulations was spearheaded by a
ministerial taskforce. The initial draft was then first subjected to internal
scrutiny of various departments and sections representing the Ministry of Land

and Physical” Planning and later to public participation where views were
received from members of the public from various regions visited by the
taskforce. Representations from at least the ward level as well as sub-county
level in the regions (Nyeri, Garissa, Kisumu, Kakamega, Eldoret, Naivasha,
Embu, Nairobi, Kitui) visited were received from the ordinary members of the
public representing both individual and interest group interests. The land sector
Professional groups such as Institute of Surveyors of Kenya (ISK) Kenya
Institute of Planners (KIP) Law Society of Kenya (LSK) among others were
consulted whereby their inputs received at plenary sessions as well as written
memoranda. Electronic inputs were also received via a website set up for the
purpose. Overall, eighty per cent of the initial copy of these regulations were
endorsed by stakeholders twenty per cent accounting for the inputs received.

The process of stakeholder participation lasted for eight weeks in total.
5. Guidance

There is going to be need to engage with the users and enforcement agency
involved in the application of these regulations. These regulations being new in
many aspects will need to be brought to the attention of the public and users
through mass media and other forms. The Cabinet Secretary plans to embark on
this process by rolling out a program immediately these regulations and rules

come into force.



6. Impact
6.1.  The Impact on Fundamental Rights and Freedoms

These regulations have been formulated in conformity with the Constitution of
Kenya, 2010 and within powers conferred to the Cabinet Secretary and the
Chairman National Commission under the Land Act. The fundamental rights
and freedoms as are spelled out in the Constitution have therefore not been
interfered with in any way. On the contrary, the protection of community rights
through the Community Land Act and these regulations fortifies the
fundamental rights and freedoms in respect of ownership of property.

6.2.  The impact on the private sector

Going by the response and support received from the private sector during the
formulation process of these regulations it is expected that the application
thereof will create a positive impact on the private sector. The
comprehensiveness of these regulations and the level of freedom created for the
benefit of members of the community is likely to make a positive impact.

6.3.  The impact on the public sector

Land being a critical sector, the public agencies vested with the responsibility of
managing and enforcing these regulations have an enormous task of ensuring a
positive impact envisaged by these regulations is delivered to the general public.
It is expected that through the far reaching reforms introduced by these
regulations will go a long way to enable public agencies vested with land
management to deliver to the public expectation.

6.4. An impact assessment has not been prepared for these regulations.

7. Monitoring and Review

It is expected that upon application of these regulations, this country will
experience a harmonised land management system since all management
aspects have now been consolidated into one regime.

Disclaimer

This notes acts only as a guideline and as such they are not exhaustive and for
clarity proper reference should be made to the main body of these regulations.

4
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ADOPTION LIST
REPORT ON THE COMMUNITY LAND REGULATIONS, 2017
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We, the nndersigned, hereby affix our signatures to this Report to affirm our
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MINUTES OF THE 26™ SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON THURSDAY, 19™ APRIL, 2018, AT 11.00 AM. IN
COMMITTEE ROOM 12, MAIN PARLIAMENT BUILDINGS

PRESENT

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

George Gitonga Murugara, MP
Muriuki Njagagua, MP
Timothy Wanyonyi, MP

Dan Maanzo, MP

William Kamket Kassait, MP
Jennifer Shamalla, MP
William Kamoti, MP

Patrick Kariuki Mariru, MP
Ronald Kiprotich Tonui, MP
Martha Wangari, MP
Munene Wambugu, MP
Sammy Seroney, MP

ABSENT WITH APOLOGY
Hon. Gladys Boss Shollei, CBS, MP
Hon. Fatuma Gedi, MP

Hon.

Hon

Hon.

Hon

Hon.
Hon.

Hon

Alice Wahome, MP

Muturi Kigano, MP

Robert Mbui, MP

Alfred Sambu, MP

Isaac Waihenya Ndirangu, MP
Charles Gimose, MP

Abdi Koropu Tepo, MP

IN-ATTENDANCE

National Assembly Secretariat

(Chairing)

Chairperson
Vice Chairperson

Ms. Susan Maritim - First Clerk Assistant

Mr. Jimale Mohamed - Third Clerk Assistant

Mr. Dima Dima - Senior Legal Counsel

Ms. Anne Kigoro - Research and Policy Analyst
Mr. Charles Ayari - Audio Officer

Mr. Anthony Wamae

Ministry of Tourism and Wildlife

Serjeant-At-Arms

Dr. Margaret Mwakima, PhD, CBS - Principal Secretary, State Department of Wildlife

Mr. Stephen Manegene
Ms. Doreen Mutunga
Mr. Andrew Kimani
Ms. Patricia Rotich

- Director, State Department of Wildlife Conservation
- Principal Legal Officer

- PA to PS State Department of Wildlife Conservation
- Intern, Legal Office, KWS



MIN.NO. CDL/171/2018: PRAYER & PRELIMINARIES

Pursuant to Standing Order 188, the Members present elected Hon. George Gitonga Murugara,
MP, to chair the meeting, as proposed by Hon. Munene Wambugu, MP and seconded by Hon.
William Kamoti, MP.

Hon. Murugara thereafter assumed the Chair and called the meeting to order at 11.25 a.m. and
requested Hon. Martha Wangari, MP to say the Prayer.

The Chairperson then informed the meeting that pursuant to section 16 of the Statutory
Instruments Act, 2013, the Committee had resolved in its earlier sitting to confer with the
regulation-making authority responsible for the five sets of Wildlife Conservation and
Management Regulations. The Committee first considered the Regulations during its Mombasa
retreat in January 2018.

MIN.NO. CDL/140/2018: CONFIRMATION OF MINUTES FROM PREVIOUS
SITTINGS

Minutes of the 25% sitting were read and confirmed as true record of the proceedings having
been proposed and seconded by Hon. Sammy Seroney, MP and Hon William Kamoti, MP
respectively. ‘

MIN.NO. CDL/172/2018: MATTERS ARISING

No matters arose.

MIN.NO. CDL/173/2018: CONSIDERATION OF THE WILDLIFE AND
CONSERVATION REGULATIONS

The Chairperson welcomed Members and officials from the State Department of Wildlife led by
the Principal Secretary, Dr. Margaret Mwakima, PhD, CBS, to the meeting. Thereafter a round
of introductions was conducted.

The Principal Secretary thanked the Committee for the invitation to appear before the Committee
to deliberate on the following Regulations submitted to the National Assembly on 11%December
2017 by the then Cabinet Secretary for Environment and Natural Resources —

(i) The Wildlife Conservation and Management (Implementation of Treaties) Regulations,
2017
(i) The Wildlife Conservation and Management (Compensation) Regulations, 2017
(iii)  The Wildlife Conservation and Management (Protected of Endangered and
Threatened Ecosystems, Habitats and Species) Regulations, 2017
(iv)  The Wildlife Conservation and Management (Joint Management of Protected Water
Towers) Regulations, 2017
(v)  The Wildlife Conservation and Management (Government Trophies) Regulations,
2017
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Committee Observations and Concerns

The Committee observed that the Regulations conform to the provisions of the Constitution and
the Wildlife Conservation and Management Act.

Further, the Regulations were transmitted to the National Assembly thirteen (13) sitting days
after the publication of the Regulations together with the explanatory memorandum, in breach of
section 11 and 13(j) of the SI Act (unjustifiable delay in transmission to Parliament). The
Principal Secretary sought the Committee’s indulgence for the unjustifiable delay in the
transmission of the Regulations to Parliament. Members, however, noted that the only options
available are for the Ministry to revoke the Regulations, failure to which the Committee will
recommend their annulment.

The Committee further observed that the Explanatory Memorandum prepared by the Kenya
Wildlife Services for the Regulations is unsatisfactory and does not meet the requirements of the
Schedule to the Statutory Instruments Act on public participation.

Committee Resolution

The Committee resolved to accord the Ministry the opportunity to revoke the Regulations with
immediate effect to allow for re-publishing in conformity with the SI Act. The Ministry was
advised to confer with the Committee before gazettement of the Regulations.

MIN.NO. CDL/1742018: ADOPTION OF THE REPORT ON THE ANNULMENT
OF REGULATION 23 AND 24 OF THE LAND
REGULATIONS, 2017

The Committee unanimously adopted the report on the part-annulment of Community Land
Regulations, 2017, having been proposed and seconded by Hon. Wambugu Munene, MP and
Hon. Martha Wangari, MP, respectively.

MIN.NO. CDL /175/2018: ANY OTHER BUSINESS

Invitation to the 2018 International Association of Commercial Administrators, 6 — 10
May, 2018, North Caroline, USA

The Committee was informed of the invitation by the Kenya Law Reform Commission to
participate in the 2018 International Association of Commercial Administrators to be held from
6™ to 11" May 2018 in Charlotte, North Carolina, United States. The Committee nominated the
following delegation —

1. Hon Munene Wambugu, MP

2. Hon. Martha Wangari, MP

3. Hon. Daniel Kitonga Maanzo, MP
4. Hon Sammy Seroney, MP

Invitation to the 140" Annual Meeting of the International Trademark Association (INTA)
to be held in Seattle, Washington

The Committee was further informed about the invitation to participate in the 140" Annual

Meeting of the International Trademark Association (INTA) to be held in Seattle, Washington, at
3
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the Washington State Convention Center between, 19th to 23™ May, 2018. The following
delegation was nominated — o "
1. Hon. Patrick Kariuki Mariru, MP »
2. Hon. Muriuki Njagagua, MP A
3. Hon. Alice Wahome, MP
4. Hon. Timothy Wanyonyi, MP
Invitation to a breakfast meeting hosted by the Kenya Association of Manufacturers
The Committee was further informed about an invitation to a breakfast meeting by the Kenya
Association of Manufacturers, jointly with Departmental Committees on Finance and Trade. The
theme of the meeting ‘the role of Parliament in Supporting Manufacturing Sector Growth in the
Country’. The meeting will be held on the 26" May, 2018 at Panafric Hotel from 7.00 am to
10.00 am. Hon. Mariru and Hon. Njagagua expressed interest to attend the meeting.
MIN.NO. CDL /176/2018: ADJOURNMENT
There being no other business, the meeting was adjourned at 12.25 p.m. \
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