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PREFACE

Mr. Speaker, Sir,

The Public Accounts Committee derives its mandate from Standing Order
205(2) of the Nationa-l Assembly, which provides that:-

"The Public Accounts Committee (PAC) shall be responsible for the
examination of the accounts showins the aoorooriations of the sum
voted by the House to meet the public expenditure and of such other
accounts laid before the House as the Committee may deem fit".

The prirnary mandate of PAC is t-l:erefore to oversight the expenditure of
public funds by Ministries/Departments, Constitutional commissions and
independent offices to ensure value for money, optimal application of public
fllnds and ailherence-fo re ures

The Committee executes its mandate on the basis of arrnua-l and special
audit reports prepared by the Office of the Auditor General.

GUIDING PRTNCIPLES

In the execution of its mandate afore-stated, PAC is guided by core
Constitutional and statutory principles on electoral system and process, and
public finance management, as well as established parliamentary customs,
traditions, practices and usages. These principles include the following:

ConititutionalPrinciplE5onBteEtor-alSyst-em-an-d-Pioiess

Article 81 of the Constitution states that electoral system and process shaLl
comply with the foiiowing principies;

(a) freedom of citizens to exercise their political rights under Article 38;
(b) not more tha-n two-thirds of the members of elective public bodies

shall be of the same gender;
(c) fair representation of persons with disabilities;
(i) universa.L suiirage baserl ort 'rire aspilatioir ibr iaji' i'epl'isentatirl a:i.i

equality of vote; ald
(e) free and fair elections, which are-

(i) bV secret bailot;
(ii) free from violence, intimidation, improper influence or

corrrption;

(iv)transparent; and
(v) administered in an impartial. neutral. efficient. accurate
(vi) and accountable manner.

4
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Constitutional Principles on Public Finance

Article 20l enacts fundarnenta] principles that "...shall guide all aspects of
publ,ic finance in the Republic..." The principles are:-

(a) there shal.l be openness and accountabilit5r, including pubhc
participation in financiai matters ;

(b) the public finance system sha11 promote an equitabie society, arrd
in particuiar-

(i) the burden of taxation sha11 be shared fairly;
(ii) revenue raised nationally sha1l be shared equitably among

national and count5r Governments; ald
(iii) expenditure sha-ll promote the equitable deveiopment of

the countr5r, including by making special provision for
marginalized groups and areas;

(c) the burdens and benefits of the use of resources and public
borrowing shaLl be shared equitably between present and future
generations;

(d) publ-ic money shall be used in a prudent and responsible way; and;
(e) fina-:ecia1 management shall be responsible, and fiscal reporting

shaLl be clear.

Mr. Speaker,

PAC places a premium on these principles, among others, and has been

guided by them in the entire process tl.at has culminated in this Report.

Direct Personal Liability

Article 226(5) of the Constitution provides that:-

,,If the holder of a public office, including a political office, directs or
approves the use of public funds contrary to law or instructions, the
person is liable for any loss arising from that use and shall make good

the Ioss, whether the person remains the holder of the office or not".

PAC considers this Constitutional provision as the basis for holding each

individual Accounting Officer and other Public Officers directly and

personally 1iab1e for any ioss of pubiic funds under their watch.

The Committee has and will continue to invoke this provision in its
recommendations to hold those responsible personaJly accountable. This is
also intended to serve as a deterrent measure.

5
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Obligations of Accounting Oflicers

Section 68 (1) of the Public Finance Management Act, 2OL2 provides, inter
aJia, that:-

"A::. accounting oflicer for a national Government entity, Parliamentary
Serwice Commission and the Judiciary shall be accountable to the
National Assembly for ensuring that the resources of the respective
=-{.i.=- f-- _-l-J-t- t- ^ -_ _L _ :_ aL - _ -^^___ai_ _ ^cE __-- 5 2_s4LllJ lvl wlllvrr lrE vl 5ll9 l5 LrtE evuvtlrurs \rrl'lv€l ers uSEu ur e wey

that is lawful and authorized, and effective, efficient, economical and
transparent."

This provision obligates all accounting officers to appear before the Public
Accounts Committee of the Nationa-l Assembly to respond to audit queries in
their respective ministries/ departments.

And sectionT4 (2) of the same PFM Act stipulates tl:at:-

"If q Cabinet Secretary reasonablg belieoes that an accounting officer
is enga.ging in or ha.s engaged in improper conduct utithin the
meaning of subsection (4), the Cabinet Secretary shall:-

Take such rr.eo.slares cas mdg be prouided in regutatiorls; or

Refer the matter to the releaant office or bodg in tertns of the
stattttory and other conditions of appointment or emplogrnent
applicabte to that accounting officer."

Mr. Speaker, Sir,

This section empowers the appointing authority to discipline errant
accounting officers, which could include revoking their appointment. This
provision has sea-led a long standing loophole that has previously seen
accounting officers continuously commit or preside over fiscal indiscipline

a

ancl ma-Lpractrce rn their ministries with impunity without s ons

PAC strongly holds the view that these provisions of the law were intended
to be fu1ly applied to give effect to the high principles in Article 201 of the
Constitution stated hereinabove, to ensure prudent and responsible use of
pubiic funds.

The Committee has. accordinelv. aoo lied these provisions to recommend
diverse discipiinary actions, investigations and surcharging of various
persons found to bear responsibility for breaches of the law and/or
*^.rr\r-ciL,la fn. fl-,.i^-.. ....+.., .-t ..'':,.- i - .1 ,.urv rvoe vr vrquLqbU vr pqUrrU rqlruo.
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Committee Membership

The Committee was re-constihrted during the Third Session of the l1th

Parliarnent jrr Aprii 2OL5, and comprises the following Honourable

Members:-

L. Hon. (Eng.) Nicolas Gumbo, MP

2. Hon. Jackson K. Rop, MP

3. Hon. Joseph Manje, MP

4. Hon. Gonzi Rai, MP

5. Hon. Julius Meily, MP

6. Hon. Kangogo Bowen, MP

Z. Iton. Timothy Bosire, MP

8. Hon. Fathia Mahbub, MP

9. Hon. Mwadime Andrew, MP

10. Hon. Sakwa Bunyasi, MP

11. Hon. Arthur Odera, MP

12. Hon. Abdikadir Aden, MP

13. Hon. Kanini Kega, MP

14. Hon. John Mbad.i, MP

15. Hon. Kyengo Katatha Maweu, MP

16. Hon. Charles Geni Mong'are, MP

77. Hon. (Dr.) David Eseli SimiSm, MP

18. Hon. Jessica Mba1u, MP

19. Hon. Alice Nyanchoka Chae, MP

20. Hon. Joel Onyancha, MP

21. Hon. Kareke Mbiuki, MP

22. Hon. Manson NyamweYa, MP

Chairman

Vice- Chairman
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23. Hon. Mathias Robi, MP

24. Hon. Stephen Manoti, MP

25. Hon. Junet Sheikh Nuh, MP

26. Hon. Silvance Onyango Osele, MP

27. Hon. Jude Njomo, MP

Appreciation

In conclusion, Honourable Spea-J<er, the Committee registers its unreserved
ttranks to tl:e Offrce of tJ:e Speaker and the C1erk of the Nationa-l Assembly,
the Auditor General and the entire Office of ttre Auditor Genera-l (OAG),
Treasury and the witnesses who appeared and made quality submissions
fefo_re__!!p _9ommittee. Special epplgglgtio! 4so goes to the Clerks to the
Committee who have had to go beyond ttre norma-l catl of duty on numerous
occasions.

The commitment and devotion to duty of aL1 those'involved in this noble task
made the work of the Committee and production of this report a success. We
thank each one of them.

Mr. Speaker, Sir,

On behaLf of t1-e Members of the Committee, and. pursuant to Standing
Order no. 199(6), it is my pleasarrt duty to tabie the Report of the Public
Accounts Committee on its consideration of the Special Audit Report on the
Plocuremenf of Electr-onic Voting bevicei for the 20f S General Election by
the I C ofJune , 2014, for deliberation and adoption by the House

Signed:

Hon. (EnS.).
Chairman,

icolas ,MP
Ac o.mrnittee

)LDate: ...
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ADoPTIoNoFTHEPUBLICAccoUNTSCoMMITTEEREPoRT
oNTHEPRoCUREMENToFELECTRoNICvoTINGDEVICES
FoRTHEzoLSGENERALELECTIoNBYTHEIEBC

The Honourable Members of the Public Accounts committee (PAC), do

hereby affrx their signahrres to this to alhrm their aPProvai and

confirm its accurary, validitY and au

1. Hon. (Eng.) Nicolas Gumbo, MP

ty:-

2. Hon. Jackson K. RoP, MP

3. Hon. Gonzi Rai, MGH, MP

4. Hon. Joel OnYancha, MGH, MP

5. Hon. Kanini Kega, MP

6. Hon. Sakwa BunYasi, MP

7. Hon. John Mbadi, MP

8. Hon. KYengo Katattra Maweu, MP

g. Hon. Charies Geni Mong''are, MP

10. Hon. Manson NYamweYa, MP

11. Hon. Alice NYanchoka Chae, MP

12. Hon. Mwadj-me Andrew, MP

i3. Hon. TimothY Bosire, MP

14. Hon. Abdikadir Aden, MP

'ko:1:\fu

a
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16. Hon. Arthur Odera, Mp

17. Hon. Stephen Manoti, Mp

18. Hon. Silvalce O. Osele, Mp......

19. Hon. Jude Njomo, Mp

20. Hon. Dr. David Eseli Simiyu, Mp

21. Hon. Julius Melly, Mp

22. Hon. Jessica Mbal.u, Mp

23. Hon. .I6seph Manje, Mp

24. Hon. Kareke Mbiuki, Mp....

25. Hon. Mathias Robi, Mp

a

26. Hon. Junet Sheikh Nuh, Mp...

27. Hon. Kangogo Bowen, Mp

/:
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PART I

1.O EXECUTIVE SUMMARY

On 3.d June 2013, the Committee requested for a special audit on the

procurement of Biometric Voter Registration (BVR) kits that had been

procured for the Marctr 2013 general election, by the Independent Electoral

and Boundaries Commission (IEBC). This was informed by their massive

failure on Election Day and suspected misappropriation of funds and

mismanagement of their procurement.

The special audit and the Committee hearings exposed massive

procurement irreguiarities aided by a iack of a procllrement plan' BVR

procurement for instance saw tender opening minutes not duiy signed,

fina:rcial and technical proposa-ls were opened at the same lime contrary to
the 1aw; and the CEO appointed members in the evaLuation committee from

the due d.iligence team th.at travelled to india to evaluate one of the bidders.

The procurement stalled after the vested interests could not budge.

The procurement was then taken over by Government which saw advice by

lhe Attorney General ignored. The procurement was direct, costing the

country a principa-l loan amount of Kshs. 6,480,000,000.00, plus interest of

Kshs. 1,592,829,A37.4!, loan insurance of Kshs. 988,250,009.00 and a

brokerage fee of Kshs. 2,494,559,058.55.

On EVIDs kits, the mismanagement of procurement continued unabated. As

much as technica-l advice was ignored by the Commission, no individual
evaLuation was d,one, there was no due diligence done on the successfui

bidder and. the kits were deployed uninspected contrary to the Iaw. This 1ed

to massive failure by the kits on Election Day. The contract was then varied

by more than 10% in contravenlion of procurement 1aws. The current CEO

then went ahead to pay Kshs. 258 milLion without a va-lid contract.

Further, on the Electronic Results Transmission, mobile phones were un-
procedurally procured using quotation method, at Kshs. 17,847 '049'00,
WAN directiy procured from Safaricom at Kshs.6,132,013.00 and another

Kshs. 480,516 paid to Airtel for services not rendered'

The Committee frnds severaL officers culpabie, The Chairman of the

Commission failed to provide leadership and was invoived in operations of

the secretariat. The Committee was a]so told that he was one of Lhe

opposing sides with vested interests in the Commission. He aLso failed to

bring to the attention of the commissioners, advice by experts to cancel the

EV1D procurement. The Commissioners faiied as a whole to provide policy

and oversight at the secretariat. Indeed, some Commissioners were

11
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further approved variation of contract and aLlowed supply of laptops instead
of hand held devices. Maj. (Rtd.) James Oswago, the then accountjng officer
was responsible for the mismanagement of the procurement of both BVR
and EVIDs. He un-procedurally appointed tender, evaluation and due
diJ-igence committees. He further aLlowed variation of contract of EVIDs and
made payment without duiy confirming inspection on delivery.

Other senior officers of the Commi.s.sion are cr,tlnahle of a-bciicaf:on of dr,-ty
Mr. wilson shollei, tl:e then deputy cEo, had procurement as one of his
major responsibilities as specified in his appointment letter. He and Mr.
Bernard Nyachieo, the then head of procurement, are direcliy culpable of
failure to among otJ:.ers, ensure EVIDs kits were inspected on deIivery.

Members of the various tender committees are individually and jointly
culpable of floutinf basic procr.liement irr.les-aS detait-edih tEs report.

The joint technical committee formed by the Government is aiso culpable for
failure to safeguard public interest, occasioning loss of funds by getting an
expensive loan, and facilitating direct procurement, against advice of the
Attorney General.

The current CEO, Mr. Ezra Chiloba is culpable for paying Face Technologies
an extra Kshs. 258 Million without a valid contract.

This Committee recommends tl-at the court case currently in progress
4g44-st Maj. lRtdJ- Jame-s Osw-ago--and--o-t-i:er-s--be -expedited. It-a1so
recommends action on all those found culpable as detailed in the report.
The Committee further recommends that Face Technologies be blacklisted
from public tenders for their biatant vioiation of terms of contract. The
Attorney General is further asked to institute recovery measures on a-i1

pa5rments made wilhout senrice rendered.

works on legislation to govern 'Govern:rrent to Government' orocurement.
The equipment held by IEBC should be independently audited and their
ability to conduct lhe coming elections audited. These cquipment, and
others to be deployed, must be delivered at least tweive (12) months before
General. Election day and 2 test runs conducted with stakehoiders.

The Committee frnally recommends that the IEBC have a maximum of three
(3) commissioners, who shal1 serve on a part time basis

12
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PART II

2.O BACKGROUND INFORMATION AND AUDITOR GENERAL'S

FINDINGS

The Electoral commission of Kenya (ECK), now defunct, was disbanded by

the loe parliament in 2o0g and replaced. with the Interim Independent

Electoral Commission of Kenya (IIEC)'

Civil unrest in the aJtermath of Kenya's 2OO7 presidentia-l elections and the

eiection anomalies reported as a result prompted the Government of Kenya

to completely overhaul its system of managing elections'

The interim Independent Electora] commission (IIEC) was formed to replace

the ElectoraL Commission of Kenya (ECK) and was charged with the mission

to instituti o,'aftze sustainable electora-l processes that would guarantee free

and fair elections. The tearn had nine commissioners' The chairman and

commissioners were nominated. through a competitive process by Pariiament

appointed by the President in consultation with the Prime Minister and

sworn in on MaY 11,2OO9.

The body was mandated to:

.Reformtheelectoralprocessmanagementofelectionsandto
institution alize free and fair elections'

. Establish an efficient and effeclive secretariat'

. Promote free and fair eiections'

. Register voters afresh and' create a new voters' register'

. Develop a modern system for collection, transmission and taliying of

eiectoral data.
. Cond.uct a referendum for a new constitution'
. Facilitate. the observation, monitoring evaluation of elections and

referenda.
. Promote voter education and cuiture of democracy

. Settle minor electoral disputes during an election as may be provided by

law.

The IIEC had twelve months from 24m December,2OOg to December 2010 to

discharge its mandate. Alternatively, it would cease to exist three months

aJter a new constitution was effected. in that case, the new constitution

would provide for a permanent successor electoral body, which wouid take

up the role of reforms.

The commission successfully fulfiiled its mandate - registered voters afresh

and created a new register, cond.ucted. the referendum on the new

13
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11, ango,
Matuga, Makadara, starehe, Juja and. wajir south conslituencies

The commissioners sening in the IIEC were Mr. Ahmed Issack Hassan
(chairman), Mr. Simiyu Abuid wasike, Ms. winnie Guchu, Mr. yusuf Nzibo,
Mr' Hamara Ibrahim Adan, Mr. Ken Nyaundi, Ms. Tiyah Ga-lgalo, Mr. Davis
Chirchir and Mr. Douglas Mwashigadi.

Under the dispensation of the new constitution, there was the estabtshment
^f +1^^ T-l^_--__1vr uru 'ruElJslru.cilu r/rEuLuril-r ano. llounoanes Commission IIEBC) whose
responsibilities included;

a

The continuous registration of citizens as voters.
The regular revision of the voters roll.
The delirnitation of constituencies and. wards.
The reguiation of nomination gI 

"e!4rae!9q-byThe setflement of electora-l disputes other than petitions.
The registration of candidates for election.
Voter education.
The facilitation of the observation, monitoring and evaluation of elections.
The regulation of the a:rrount of money ttrat may be spent by or on behalf
of a candidate or party in any election.
The development of a code of conduct for cand.idates and parties
contesting elections.
Monitoring compliance with the electora_l 1aws.

-Supervising referenda and elections to any elective body or oflice
established by this Constitution.
Review the--au'mber, nam es-an d -boundarie s-of constihrencie s at intervals-
of eight and twelve years.

a

a

a

a

a

a

a

a

a

The special audit was carried out pursuant to
Accounts Committee of the National Assembly on
a special audit on the procurement of Biometric
kits that had been procured for the March 2Ol3

--Indepen den t-Electora1-arrd-B oundaries-
basis that the kits had larse:ly failed ,lr_tnng rhe e!
felt that t}.is was a waste of tax payers,funds.

a request by the Public
3'd June 2073, asking for
Voter Registration (BVR)
general election, by the

reque was
enfinns arr{ ifmade on the

was therefore

The comrrrittee also believed that there was wanton misappropriation of
funds in relation to the budget for BVR Kits and what was actua-lly spend in
the purchase of the electronic voting devices. It was also in ttre pubiic
know that the ocuremen
malpractices whrich the Committee sought to un_earth

Tl ',r' si:',:cizri;rudit w::.s ccr:iucted l,ei.,vccn..l ,l'ry .oi3 o.rrci jviarcir 2014. its

14
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. Establish what triggered the requirement for these devices for the

general election in KenYa'

. Establish the amount of money spent and the finallcing arrangements

on each item-
. carry out a comprehensive review of the procurement processes used

inacquiringtheaboved.evicesandestabiishiftheseprocesseswerein
compliancewiththeGovernment,sprocurementrequirementsand
legislation.

.Estabiishwhethertheprocureddevicesweredeliveredintheright
specifications,quantity,timelyandtottreintendedrecipients.

.Establishiftherewasva].ueformoneytothepubU'coneachofthe
item.

. Identify irregularities and persons responsible for these irregularities'

on 8 July 2013 the scope of the work was revised to include four more

devices. This was after it emerged t.hat during the elections, IEBC had

intendedtouseseverallTrelated.equipmentandnotBVRkitsa-Ione.

The revised. scope includ.ed the following d'evice that had been intended for

use:-

terms of reference were to:-

. Biometric Voter Registration (BVR)

. Electronic Voter Id'entifrcation Device (EVID)

. Electronic Result Transmission System (ERTS)

. Optical Mark Reader (OMR)

. Universal Polling Kits (UPK)

The aud.it established the fo'Ilowing:-

B\rR

I Therewasnoevidencethattheprocurementplansfor2olll2o:.2and
2Ot2l2013 were approved' by the IEBC management'

Thetenderop.nirrgminutesfortheBVRtenderwereonlysignedbythe
chairman and secretary, while ttre Tender opening committee opened

frnancia]proposalsandtechnicalproposa].satthesametime,whichwas
contrar5rtot}rePubiicProcurementandDisposalAct,2005and
Reguiations 2006.

TheAccountingoffi'cerirregularlyappointedpersonstot}reeva.luation
and due diiigence team for a trip to India'

Therewasnoevid.encethattheCEoconsulted.theCommissionorthe
TenderCommitteebeforeheterminatedthefrrstBVRtender.

II

III

IV
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Chartered
Corporation
loan amoun

Bank of London through the canadian commercia-l
(ccc) and Export Deveiopment corporation (EDC). The totart was for Kshs.6,480,000,000.00 and. was to be used to

\rI

procure 15,000 BVR kits. Exchequer releases to procure t1,e BVRs were
more than the money required by Kshs.Ig2, 51g,736.00.
in addition to Lhe Ioa, amount of Kshs.6,4g0,000,000.00, whose interest
was € 14,474,7 42.42 {Kshs.L,s92,g2g,o3T .41), there were further charges
including loan insurance premium to Export Development Corooration of
€'8,943,439 (Kshs.988,2so,oo9.oo) arrangement fee, facility agent fees,a,=d lenders iegal. counsel, totalling €22,5T5,195.10
(Kshs.2,494, 559, O58. SS).
There was cost variation a,d change in specifrcations d.uring the BVRkits transactions. In the first attempt, IEBC had ind.icated they needed
9,750.00 BVR kits. in the second case, the kits were increased to1s,ooo
urrits-{he-cost- varied--as-a-_-result of-c-h-an-ge--in-specih-ca-tions -fiom --
€'2,227-44 (Kshs.246,132.00) in parr r to €3,o27.29 (Kshs. 334,51s.s4)
for BVR 2, per unit. The increase in unit cost of a complete BVR kit inpafi 2 was therefore €299.85 (Kshs.gg,3g3.42) more than in BVR part 1.
The BVR kits were supplied to IEBC by sAFRAN Morpho of France whi-le
there was no contract between the two institutions.
The law and indeed the Attorney Generar.'s advice were not fuIly factored
in; in as far as recommend.ing the involvement of t],e National Treasury
in validating the direct procurement of the BVR kits.

VII

EVIDs

Evaluatois did nbt.orrauifirrdividual evaluation ." p., Regulation 16 (6)
of tl:e Procurement RegulaLions.

iI' IEBC 1ailed to conduct due ditigence on a successful bidder even a-fter
reports of malpractice in Uganda by the same company

m Letters of notification of award to successful and unsuccessful bidders
were not done on the same day as per Section 6 7 (2) of the Procurement
Ac

VIiI

Ix

I

iv.

w.

- variation .o-f Qontract by more tha,, ro% was done in disresard of
Regulation 31 of tire procurement Reguiations.
Inspection and variation of the 34,600 devices was not done prior todeployment. This breached Reguiation LT(3) of the procurement
Regulations.
The Commission failed to adhere to
tender before entering into contract

technical advice to cancel the EViD
Face Technologies did not have therequlre cture.

the faiiure of the system
ton e part of IEBC iargely led to
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I. IEBC un-procedllrally used quotations to procure 5,95L mobile

phones at Kshs. L7,847,049.00 and audio-visual equipment at Kshs.

5,078,480. This was well above the Kshs. 1 miliion threshold for use

of this procurement method.

il. The Commission direcfly procured WAN connectivity from Sa-faricom

Li:nited at Kshs.6,132,013 contrary to Section 74 of the Public

Procurement and Disposal Act, 2005.
ru. FurtJ:er, tlee CommiSsion made an ir-regular pa)anent of Kshs'480,516

to Airtel Kenya Limited for services not rendered.

K.Nl.: FePort ri!'flte
Electronic
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3.O WITNESSES AND SITTINGS

The Committee held a total of twenty six (26) sittings in the period of ttre
inqurry, during which it interrogated actors it deemed to be at the core of t}:e
audit queries by the Auditor Genera-l. The investigations were guid.ed by the
ajorementioned audit issues.

Minutes of the Committee's Sittings on evidence taken are annexed to this
repor[.

The Committee received evidence from a tota-i of twenty-four (24) witnesses.
These comprised of actors in the IEBC at the time, as well as those currenly
holding offices, and third parties who dealt with the IEBC on the matters
raised-in-the au-dit report. - -

3.1_ FOREIGN SITE VISITS

The Committee made four foreign trips to seek lirst hand information with
key players that had bid for procurement of the devices.

In January 2074, the Committee went to Canada and held discussions with
the canadian commercial. corporation Ied by Mr. Don williamson, a
Director of the Corporation. The Committee also met executives of Morpho
Canada Inc., and Eiectrical Services Internationa-l Ltd. that supplied BVRs
to-IEBC for a pilot project in various constitu.nciJs auring tn. yEry zotO. 

-

The Committee also travelled to France and held meetings with a team 1ed
by Mr. Sebastien Eid, Vice president for sales, sa_fran Morpho Ltd. The
company had been awarded the contract by IEBC to supply the BVR kitsthat were procured through the arrangement with the canadian
Government.

1.1.,.-.+''i.,,?_J:^--.:.-.'^.:-1'..........:*:-:! r^'- -u :-:;'cl "'qr ;ir-iui -a^i-i] ]jl- UCLODel -aJt-. i'iie COfrfAiftlec lIlgi aIA
held discussions with the Kenya's High commissioner in Deihi and to
Hyderabad city, to meet with 4G Identity Solutions Limited executives to
ascertain their capacity, business track record, nature ald source of their
equipment and an opportunity for the committee to get the compa,y,s side
of the story regarding the disputed exercise.

The Committee then visited South Africa and met executives of Face
Technologies. Face Technologies supplied the EwD equipment that was
used in tne C.cnc'ral ELccuu, ui 20i3. .': 

" -1-
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PART IV

4.O EVIDENCE FROM WITNESSF^S

4.LMR.DISMASoNG,oNDI-FoRMERDIRECToR.ICT

Mr. Dismas ong'ondi appeared before the committee on 21=t Ju1y, 2015' He

informed the commit[ee as follows:-

He was the Director ICT at the aud.it period., before he was sacked over

alieged. malpractices in the procurement of the eiectronic voting devices at

theIEBCduringflhemarch2013Genera.lElection.

He joined the IEBC in February 2O1O and was d'ismissed with effect from 2"d

september, 2o!3 on alleged failure to provide ICT ieadership during the

Generai Election. He had. since lodged a labour case at the Industrial court

that was yet to be determined.. The commission chairman had reached out

to him for an out of court settlement, a matter that was in his lawyers

hand.s. He was a prosecution witness in an anti-corn:'ption court case facing

former emploYees of the iEBC'

He is an IT expert with varied qualifications including a postgraduate

d'iplomainComputerScience,firstdegreeindoublemathematics,
information system securily auditor and a holder of a Master of Business

Administration Degree (MBA)'

The electronic voter registration was conceptu2lized in 2010 when the IIEC

carne into place following recommendations of the Kriegler Report' There

was a road map consistent with tlee commission's strategic plan about how

to gradually become electronic. A pilot study was done with electronic voter

registration in eighteen (18) consLituencies, and in selected constituencies

during the 2010 referendum on the new Constitution'

The Commission further und.ertook study tours to India, South Africa and

Brazi,. An open day exhibition was done where players in ihe industry world

over were invited to showcase ttreir prod.ucts based on a set of requirements

on voter registration, candid.ate's nomilations and results transmission'

The Directorate of Voter Registration and Electoral Operations headed by

Ms.ImmaculateNjengeKassaitwastheuseld.epar[mentandwould
ordinarily be the origurator of sets of desired functionaL requirements to be

addressed by the system. The ICT Directorate would then be required to

translate ttrese functional requirements to technica-i specifications for the

tender documents.

19
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requrements because they were busy in the field and the ICT department
went ahead to design a document to the best of their heowledge and abitity
based on study tours undertaken, resea-rch and deliberations during the
open day- This was done tlrrough constant consuitation with the user
directorate. The draft document was circulated to the senior management
and the Directorate of Voter Registration and Electoral Operations. The
Tender Committee then adopted the document and sent it to the Finance
and Procurement Department to facilitate procurement.

He categorical.ly advised against the use of EVIDs on the 2OI3 Genera-1
Eiection in an internal memo dated. 6ft December 2ol2 (Annex. 1). This was
based on the following reasons;

' Time constraints t]le compressed electoral calendar caused critical
-- - activi'ties-to overlap-, It was- not-possible to implement the EVIDS pro.ject-in

time for the March 2Ol3 Genera_l Elections.

' Doubts about supplier commitment and. reliability to deliver the EMDs
solution on time, and according to the tender specifications. The supplier
had indicated their inabili(y to d.eliver the solution on time and according to
the tender specifications, citing holiday breaks in China and delayed
contracting. In addition, the supplier was unwilling to provide infrastructure
and upload the voter registration record.s onto the EVIDs contrary the
requirements on page 32(i) and (ii) of the technical specifications section of
the tender document. However, the responsibiiity of verifying the frdetity
(accuracy and completeness) of the data rested rvith the user Directorate,
Voter Re gistration and Electoral Operations_.

His advice was corroborated by arr externa] consultant from the
International Foundation for Eiectoral Systems (IFES) working for the IEBC
to give independent advice. on December'7, 2012, the consultant, a Mr.
Ronal McDermott issued a briefing note to the Commission which
concurred with the advice from the Director ICT on the concerns raised.

The chairman of IEBC 'angrily' termed it as "bad advice" and coming too-'---. :.- .:ii''LU [i LjLu GaJ (iJi]iex. zi. an i0 December', 2U12, a ivir. ivlichaei Yarci, .r-he

IFES Country Director, sent a confidential note to the Chairman of IEBC,
providing furLher justification and reasons for cancellation of the EVIDs
project and strongly urged the Chairman to reconsider his determination to
proceed with the project.

him on what basis or on whose other expert opinion the Commission relied
on in proceeding with the implementation of EVIDs.
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His fears were confirmed when BVR procurement delays caused significant

repercussions on both the development of Results Trartsmission System and

EVIDs project, tJ:ereby causing critica-1 interdependent tasks to overlap. For

instance, tf:e delayed. procurement of BVR had made it practically

impossible to complete registration of voters between 18s November and

19t1, December 2012, and have the confirmed Voter Registration

data/records ready for transfer to EMDs a-fter certilication.

Until the voters register was certilied and gazetted on 18 February,2Ol3,

there was no voters' register to migrate to EVIDs. After certification of the

voters register, it was practical.iy impossible to complete the data extraction

and upload onto EVIDs, ten d.ays to the election. This al.so hampered the

training of IEBC staff on the use of the devices; some equipment came in as

late as 28ft FebruarY,2Ol3.

The Result Transmission System failed because a server dedicated to ttris
exercise was not put to EVIDs use until three days to the Genera-l Eiection-

This compromised test runs activities. Furthermore, the server sti1l

contained EVIDs d.ata and this constrained partitioned space. This was fixed

but some stalf on the ground had already glven up on electronic

transmission and resorted. to manual transmission. The late procurement of

EMDs had a general ripple effect on the effectiveness of the Results

Transmission System.

The transfer of d,ata from BVR to EViDs began before certilication was done.

This was 6ue to the pressure put by the Commission on the iCT directorate

to perform. In some instances, there was discrepancy between the BVR and

the EVIDs data.

To remedy the situation in execution of his duties as ICT Director, he gave

the following alternative measures to the use EVIDs;

Use of printed. photographic voter lists from the certilied biometric voters

register (BVR) aJter removaL of dupiicate records;

Exploring the possibility of borrowing voter identification devices from

alother country like Ghana;

Conversion of existing BVR kits for use in a pilot run;

Consideration of second lowest evaLuated bidder, provided they were

wiiling and committed. to deiiver the soiution in the available time, and to

specilications.
proposed amendmen{-s Lo the Election Act to reduce the inspection and

certification windows of the voters' register which had clearly come under

tremendous time Pressure.

He beiieved. expert advice was ignored based on the following reasons;

2t
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an ICT background meant that ICT issues were poorly appreciated at
Pienary or that the Plenary took too long to understand those issues.
Failure to manage unrealistic key stakeholders'expectations on the risks
and opportunities associated with last minute introd.uction of electoral
technologies very close to eiection date. The Commission allowed poiitical
pressure or personal interests or both to prevail over undisputed expert
advice agajnst proceeding with, parlicularly, EMDs implementation.
A mistaken helief that fechnn]ncrrr elnnc nnr:lri cnl-ro all alantnrol ^ry ------'

without corresponding legal ald administrative measures.
Possible competing personal interests - the Chairman of the Commission,
Mr. Ahmed issack Hassan, was direcfly or indirecfly (through
commissioner Moharoed Hussun Aiawi), lobbying for some vend.ors to
win the BVR (Lithotech and ESI) or EVIDs (Avante International and Face
Technologr) tenders.

The team was led by a retired Maj. idris who was then working at t].e
office of the then Prime Minister, -and r4c1u{ed q,n_ Avanle eqrp,loyse
(wt o- he learnt rria to reschedut. rri" flight to the uS lhat evening to go
to Mombasa meet them) and another gentleman from a loca-l logistics
Company that was teaming up with Avante.

Mr. Hassan allegediy privately told Mr. ong'ondi prior to the meeting that
the retired major was his personal friend and had crucial links to senior
officials in E._ Qqgqqg! Gowernrn5:_q.t _\Ar-Eesse&lad_rryaaled him to
assist the team to win the tender, al.d although he actually met them, he
LauirulJ rrtlUrgrcu L-i,c orel L,ri-es I1-c1i uie il.i'.!.11s' 1"epi-eseii'Lau-ves.

Irr ol eround early March 2012, while attending an elections planning
workshop at the Nyali Internatjonal Beach Hote1 in Mombasa,
commissioner Mohamed Hussun Alawi, picked him up one evening in
his personal car in the pretext of "shotaing me around" tou)n,'through his

a -^1- l ^- -

o

o

There were specific instances that the Chairman and Commissioner Alawi
acted unprofessionatly in vouching for personal interests. Some of the
instances are illustrated below:-

During the tendering period for EViDs in mid to late June 2072 while in
Mombasa at the whitesands Hotel on commission business, Mr. Hassan
allegedly asked Mr. ong'ondi to meet representatives of Ava:rte
International Technologz Inc. who were pursuing the EVIDs tender.

o

of Tech Btz, a loca-l ICT company that was partnering with one of the
bidders for BVR, namely Electoral Services Internationaf (ESI) Inc.
(fo,.ri,cr-Ly coDE lrru.) on ure BVii'ibnder.'Ihe purpose o1 rhe meetrng was

22
KNA: Report of The Public Accounts Comntittee on the Speciol Audit Report on the procurement of

Electronic Voting Deices fcr the 2Ai3 Generol Eiection bv rhe iEtsC or June. 2Ol4



to discuss the on-going BVR tender. He told' them he had no further role

in the procurement process and hence could not assist them in any way'

commissioner Alawi then asked hjm (Mr. Ong'ondi) to accompany him

(commissioner Alawi) to see some friends of his but he declined' Later

thesameday,Mr.Hassarrallegedlyintervenedandrequestedhimto
accept to meet the said" fri.ends, stating that they could not be harmful in

,l1,*"yMr.ong,ond'isubmitted.thathereluctantlyaccompaniedMr.
Alawi to the Tamarind village where they met a Mr' Musa, yho

introduced himself as the Managing Director of Kenya Ferry serrrices,

and another gentleman with interests in the media industry whose

nalnes he couid not remember'

The two gentlemen were partners or representatives of Lithotec of south

Africa in the BvR open tender. They wanted to find out if Mr' ong'ondi

could assist them in the tender process, but he stated that he had no

furtherroletoplayintheprocurementpfocess.Mr.Alawievenwent
further to suggest that they coul d. organtze a hoiiday stay for him (Mr'

Ong'ond.i) at the Village, but he declined'

o During the evaluation of the BVR tenders, Mr. Hassan attempted to

inlluence the- process through a series of short text messages (SMS) to

the then Director, Finance and Procurement, Mr. Edward Karisa, asking

him to ensure that Lithotech was alnong the shortlisted frrms' Mr' Karisa

showed him at least one such text message in his mobile phone' During

this time, Mr. Hassan even tried. to discred'it Face Technologies Pty' of

south Africa who had also bid. After Lithotech was disqualified' he

switched. position to support Face Technologies'

At a Commissioners' indUction retreat at the Travellers Beach Hotel in

IMombasa between t7iln and 26ir' November 201i, commissioner

Mohamed. Hussun A1awi, boldly asked hiIn if there were ally icT business

opportunities he could. pursue at ihe commission for his associates who

*",. p,"hing him. A few months later, upon realizing tlrat iCT was

planningtoprocureanBnterpriseResourcePlanning(ERP)system,he
toldhim(ong,ondi)thathecouldgetIEBCsomeonetodot}re
implementation antl started to push for its implementation through the

U

ICT Committee

o In another instance during the preparation of supplementary budgets for

BVR procurement between January and February 2012' the Treasury

advised the commission to review the bud'gets for this project' The then

Director of Finalce ajld Procurement, Mr. Ed'ward Karisa, Director voter

Registration and Election operations, Immaculate Njenge-Kassait, and

himseif as Director ICT, in consuitation with Mr. James oswago,

23
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quantities from 30,000 to T,2so mobile BVR kits. on reporling this to
Chairman Hassan, Mr. Oswago was instructed to ask tl:e tea:n that met
Treasury to "cltoose betraeen utorking for tlrc Commlsslon or the Treasury,,.
They later bumped into t1e Chairman by the iifts on their way out from
the CEO's office and he reiterated. the message..

o There was no due diligence done by the Commission before procurement
of EVIDs. For instance where two employees of the ICT directorate were..-...:r'1ur*r'1l]1'1Lcu LU Lraver [o Unlna lor th:s purpose but failed to go because
they were not informed in good time of the said trip.

The BVR & EVIDs equipment could still be used in subsequent elections as
has been demonstrated in by-elections if massive investment couid be
employed. This will however be diflicult because the laptops have a two hour
uplime batteries-and a yhole day]s gq_e_qo,qld rqquirg_up to six ful1y charged
batteries - a iogisti"rf 

"igfrt*rr..
The failure of the equipment was a logistical one and not a functional one.
His resignation from the Tender commitLee did not in any way harnper
technical expertise of the Committee; and there was already a member of
staff from the ICT directorate in the Committee. He added that there was a
standing Inspection ald Acceptance Committee that was to inspect a1d
receive the equipment.

He denied that UNDP was complicit in the failure because their contribution
was financia-i and largely not technical; and may have paid the frrst
instalmen-t of USD 2.5 ruillion

The data center was internafly hosted at the IEBC and the recovery center
was outsourced 1ocaJ1y. Infrastructure was however not shared with anyone
as has been alleged in the media.

MR. BENARD NYA.CHIEO,
ELECTO.RAT+LANNJNG --

MANAGER LOGISTICS AND

Mr' Benard Nyachieo, currenfly Manager Logistics and Electoral planning,
iEBC appeared before the committee on 22nd Jnly, 2ol5 and 1gft August,
20 15.

He informed the Committee as follows:_

rre was the Manager procurement du
Warehouse Manager during the EVID

dit period coverirg BVR and
ent.

ring tJ,e au
s procurem
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The BVR tender was advertised. on 15th February 20L2. There were a tota-l

of t21 questions from the BVR kit tenderers and thls necessitated a pre-

bidding conference. This resulted in the extension of tender period to 26b

March 20L2.

The Tender opening committee was appointed on 17m March 2ol2' The

bid.s were then opened 26e March 2012. Twenty nine t29) bids were

received.. They were availed to the Tender Eva-luation committee which was

appointed on 306 March 2012. Tire evaluation report was tabled before the

Tender Committee on 10e MaY 2072.

The Tend.er Committee noted that 6us ciiligence was not conducted on the

recommended company M/S 4G Identity Soiution of India by the Evaluation

committee. It therefore recommended for due diljgence to be carried out,

leading to lhe CEO to write to the Ministry of Foreign Affairs seeking

information on the company. The Ministry responded with an adverse

opinion on the compaly, but the CEO went ahead to disregard lhis and

send a team to India.

The due diligence team to India produced. two reports, one signed by all the

Committee members. The other report was a dissenting opinion signed by

Mr. Abdirahman Bilacha. Mr. Bilacha claimed ttrat the due diligence was not

done independently of 4G Company. The clients interviewed were referred to

ttrem by 4G itself and could thus not be relied upon' The Tender Committee

rejected the due d,iligence report and the Eva-luation committee's

recommend.ation based. on this and unsatisfactory financial analysis.

A financial re-eva-luation was done by independent consultants who noted

that there was no synergy between the financial and technica-1 scores in the

first evaLuation report. since there was no formula used to correlate lhe two

in arriving at the given ranking of the firms. They recommended M/S

Symphony Limited.

The Tender committee met on 13th July 2012 and rejected the special

Financial Re-eva-luation Committee and recommendation of the initia-l

evaluation report that M/S System Integration Ltd (symphony) be

considered. ttrrough application of margin preference as stipulated under

section 39 of ttre PPo Act, as UNDP was partiaily paying and products and

materials used to manufacture tlie equipment were not locally made'

It was then that the Tender Committee resigned on 13th July 2ol2 citing

interference from the CEO. On 16m Juiy 2012, a new Tender Committee was

appointed by the CEO.
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ttree (3) eval.uation reports and resoived to reject the lowest evaluated
bidder, M/S 4G Identily Solution based on tl:e findings of the due clit.igence
and letter from Ministry of Foreign Afrairs and recommended. a d.ue diligence
be carried out on M/S System Integrated Ltd (Symphony) which was the 2'd
technicaily qualified bidder. The due diligence returned an unfavorable
verdict leading to subsequent rejection of Symphony Limited.

The Tender Committee recommend.ed that the Commission renegotiate for
aticiitionai funcis to enabie the due ditigence be carried out on the 3.d lowest
bidder M/S Face Technologr Ltd. On 30ft July 2012, the CEo terminated
the tender. The'Chairmarr released a press statement ors,2nd August 20L2,
and announced ttrat in view of Lime constraints, the IEBC had resolved to
use tl:.e Optical Mark Reader (OMR Scanner) for the registration of voters.

The matter of "Governmenl! !o sqygr.!rn-eq!'- plqqrleqr-ent ,pro-c-e,ss -was- Iirou-flit befoitthe t..a.r G--itt." orr-tr,r, September 2012. During the
said meeting, the Tender Committee noted that the Government had tal<en
up BVR procurement process.

The tender process was frustrated from tl:e word go. This was attributed to
the CEO due to various reasons. On one occasion before t-he tender was
adverLised, a prospective bidder from Venezuela hacl the tender documents
and confessed to the commission chairman, Mr. Hassan that it was the
cEO who leaked it. Moreover, the cEo ailegedly kept pushing him (Mr.
Nyachieo) to make sure tl:e tender was skewed in 4G,s favour.

In--anolher-illustration, the -CEO unilateral'Iy -appointed- mernbers -of-the
Eva-luation Committee without consulting the witness who was the then
procurement maLager, as is the practice. FurLher still, the cEo replaced
three members of tl:le 2nd Tender Committee, including the witness, before
they couid complete their job.

During procurement of EVIDs, he was the warehouse manager. Deliveries of
one as ows:

DATE DELTYERY ITEM NO

1 l2u February 2O13 o123 PoII laptop 1 175

13tt February 2O13 o72L Poll laptop 10955

J 14tu February 2013 o122 Poll laptop 3270

4 26- .t eDruary 20 13 IJL24 Handheld 2600

Haadheld a ooo
5. 26tt February 2O13 o125

--:r-- ---!-
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L
6 21.t February 2013 oL26 Poll laptop 4600

The goods were not inspected on delivery as they should have been by the

Inspection and Acceptance Committee. He was asked to release them' to

Kasarali for training purposes. He initially refused to accept the goods but

did so after his complaints were ignored. The laptops had no seriaL numbers

and he used a register to release them.

His relationship with the CEO kept fluctuating. He was transferred to the

warehouse on 26tr, September, 2072 because of hi.s forthrightness. There

was an instance when the CEO asked him to procure Universal Polling Kits

but he refused because the supposed user department had not asked for

them, and the kits had already been previously bought by supplies

deparLnaent.

4.3 MS. IMMACULATE NJENGE I(ASSAIT, DIRECTOII, voTEIt
EDUCATIO}J AI-ID ELECTOITA.L OPERATIONS

Ms. Immacglate Kassait appeared before the Committee on 23rd Ju1y, 2015.

She made the following submission:-

She was appointed to the Tender Committee via a memo on 16e July 2Ol2

by the commission Secretary. Following the appointment, the Tender

Committee sought clarilications from the CEO on the role of this Tender

committee in relation to the procurement of BVR, considering the previous

Committee had already deliberated on the matter. The Tender Committee

received communications from the commission secretary clarifying its role.

Upon clarification, the Tender Committee deliberated on the procurement of

the BVR kits.

The Tender Committee in its meeting held on 17e July, 2Ol2 rejected the

lowest evaLuated. bidder, M/S 4G Identily Solution Limited recommended by

the Evaluation Committee for the following reasons;

a) The due diligence from the Ministry of Foreign Affairs via a ietter reference

MFA.REL .l3l I2A dated 3Oti' May 2012 recommending blacklisting of t}.e
company following adverse reports by Unique Identifrcation Authority of

India (UIDA).
b) The due diligence report found that the allegations regarding UIDA Project

Bank of India had not been resolved therefore posed a risk.

Based on the aforementioned reasons, the Tender Committee rejected the

iowest eva-Luated bidder, M/S 4G Identity solutions Limited recommended by
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next lowest evaluated bidder, M/S symphony group as per regulation s2(2)
of Lhe Public procurement and Disposal Act 2005.

During the Tender committee's meeting held on 2gth Juiy 2oL2, the
committee adopted a due diligence report on M/s symphony group with few
clarifications. Upon consideration of tJ:e due diiigence report, the Tender
Committee made a decision to reject the second iowest eva-luated. bidder M/s
System Integration Limited based on nine (9) reasons. The reasons are
captured on page 104 paragraph 4.2.2.52 of the special aud.it reporL.

In accordarrce to section 26(3) of Public Procurement and Disposal Act 2005
and Regulations (2)(d) 2006, the Tender Cornmittee recommended that t]-e
Commission negotiates for additional funds to enable due rtitigence on the
next lowest evaluated bidder.

The Tender committee was summoned to Nationa_l Assembly by the
constitutional Implementation oversight committee (cloc) arrd
Parliamentary Committee on Justice and Legal Affairs around 2nd August
2OL2 in regard to deiays in procurement of BVR system.

The Tender Committee submitted that after due diligence reports ruled out
two bidders who had bid \Mithin the budgetary provisions, it would require
availability of adequate funds to proceed with conducting due diligence on
the re'maining bidders who had quoted beyond the commission,s budget.
About Kshs. 8o0 million additional funding was required for the tender to
consider the next lowest evaluated bidder. She came to learn about the
terminatibn oT-the t-endeihg oIeVR ihEough,preG 1+f i1

The matter of Government to Government was brought before the Tender
Committee on 11h September 2012. During the said meeting tlee Tender
committee noted that Government had taken up BVR procurement. she
was subsequently discharged. of her role as chair of the Tender Committee

the Cabinet Se

In I'lovember 2O11, as the ciirector in charge of Voter Registration during the
induction of the IEBC Commissioners, lhe directorate presented a bh:e- print
referred to as 'seeing Begond. the Horizon'. The biue print contained options
on voter registration. The paper underscored the challenges of rolling out
electronic voter registralion particularly by compe ting priorities, uncertainty
in the political environment, heavy capital rnvestment and long procurement
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under option I, the directorate proposed to maintain status quo which

meant maintaining EVRs in eighteen (i8) constituencies while the rest of the

country remained with the optical mark readers with necessary

improvement. option II was rolling out EVRs using the existing equipment'

option III was to purchase EVRs for each registration center' The directorate

was in favor of option II, which would have been cheaper at a cost of

Kshs.892,650,000.00'

It was important to underscore that as the end user, the directorate shared

with ICT its requirements during a joint workshop held in September 2011

in Naivasha. in summary the BVR system was supposed to perform the

following functions, inter alia;

Reduce time in data Processmg.
Effective method of id.entifying and eliminating multiple registered voters

from the voters'ro11 effectiveiY.

Provid.e multiple methods of identifiring voters uniquely'

Enhance information security and privacy

Improve integrity and reliabiiity of information e'g. elimination of duplicates'

Avail on-site and instant data validation and veri{icalion

Increase easY storage and access

Improvethemanagementofthevotersregisterinnovativeiy.

The directorate communicated. officialiy to tf.e commission secretarlz via

email dated 19e Janu aty 2012, copied to Director ICT and Director Finance

giving timelines for voter registratlon and underscoring the need for urgent

decision making. The d.irectorate wrote to lhe commission Secretary via a

memo underscoring the efforts the directorate had made towards the EvRs

rollout across the Jountry. In the communication it stated the rationale for

tbe 7,25O kits at ward level.

on 13th June 2o!2, in a specia-l meeting of the Elections Technical and

operations committee, the directorate formally tabled a paper on working

within the restricted limits: areas with potential red flags.'The Committee

resolved that the paper be re-tabled. at a meeting of June 2On 2Ol2 '

The paper underscored. the importance of voter registration in elections' it

mentioned the delay and how this would affect timely delivery of equipment

thus putting the kickoff of date for registration in jeopardy.

It was then proposed t-hat to avoid a crisis there was need to consider plan

B, which wouid hire BVR equipments from other countries or plan c which

was configuration of the existing kits'

This information was commumcated. to the Chairman and copied to the

commission Secretary via an internal memo dated 2nd Juiy 2012 raisurg the

a

a

a

a

I

a

a

a

a
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a

memo the directorate of Voter Registration and Electoral Operalions
underscored the status of the register. The directorate warned against the
delay 1n tendering process and impact on otl:er elections process. The
directorate proposed commitment to the timelines; explore other options of
securing the kits; establistring of inter-departmenta-l technical committee on
voter registration and sharing progress with stakeholders.
Following the Government-to-Government agreement,
developed a timeline for BVR roll out.

There were several chaLlenges that were experienced in the implementation
of BVR at tlee Commission. These included;

Delays ln procurement of biometric solution, which took ten months

Members of her Tender committee met again on 11fi septembe r 2012, and
resolved that it had no objection to the Government-to-Government
a$eilment tb piocure'the BVR kits. This was i ..co-men-dation gi; to trr.commissioners and her role ended as a chairperson when she made the
recommendation as indicated in the minutes annexed..

n n

the directorate

a

a

a

notwith standing the strict legal and deadlines for voter registration;
a The re gi s te r-info r:rr atis n-fro rn- th e -s e e on d - we ek _ aft e r - -

start arrd confirming to the voters they had been registered did not happen.
inquiries pointed to delays in setling up of t]re data processmg center and
delay in the delivery of UpS;
There were some poiling centers sharing registration kits thus resulting to
so many eligible voters being left out in the registration process.
In some regions, voters never turned up to register, ttrus the low turnover onregistration which did not translate to the population size and voter kjts
distributions.

a

There
to the
Voter

was need to urgenfly make the register production process answerable
Deputy Commissioner Secretary Operations and specifically Director

ation and
Finance Director Hq*3., Resour.ce ald Registrar of poljtical parLies are
responsr bie ror Integrated F'inancial Management Information System
(IFMIS), Payroll and Poiitical parties Register respecti vely to help remove
snags and anxiety that had characterized register production under ICT
directorate since 2OlO

30
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AA?.,11 MR.EDWARDKA.RISA.-FORMERDIRECTOR',FINANCEAND
PROCUREMENT

Mr. Edward Karisa appeared before the committee on 22nd Jtly, 2015'

He submitted as follows:-

in his role as Finance and ProcUrement Director, he oversaw fina4ce

activities of the commission including procurement. under hi:n were the

Finance, Procurement and. Budget departrrrents, each headed by a manager'

He was sacked from IEBC in october 2013 and charged in court for not

ensuring EVIDs were insPected'

The idea to pursue electronic voting was conceived by the Kriegler report

that discouraged the manual system after the post-election violence of 2oo7 '

The commission included the concept in the strategic plan and organized an

open day at KICC tn ?O12 attended by international players' It was after this

that *re icT d.irectorate prepared specifications for lhe desired devices' The

Cornmission then advertised the tender'

The tend.er faced chal.lenges because the Tend-er committee did' not award

the firm recommended by the Evaluation committee. The Tender committee

requested for a furancial re-eva-luatjon because they felt Lhat the winning

bid.der djd not qualify financially. Tlris back and forth exchange between the

Evaluation committee and the Tender committee brought the process to a

sta-lemate.

It wa.s after intense discussions that the cEO cancelled the tender' The

chairperson of the commission announced that exercise wouid resort to

manual registration (OMR). Pubiic pressure led to the Office of the President

to advise IEBC that they wouid heip in procurement of the devices'

A budget for 9,750 BVR kits had been set aside to be used to register voters

across the country in phases, as agreed with Treasury' Due to time

constraints however, 15,OOO BVR kits were proCured to cover the whole

countrY.

He a.dmitted that he was part of the due diligence tearn that went to India'

He rlid not know it was irregular for him to be part of the team having been

in the Tend.er committee. However on the team's return, he did not attend

any more of its sittings - even though he remained a member, formally'

The, 1"t Tender Committee headed. by Praxedes Tororey resolved to look at

the evaLualion report after the due d.iligence recommendations.
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gr1
issues in India in their previous engagements. The tearn went straight to
Hyderabad, India to meet 4G in order to cond.uct a, independent and
objective verification of tl:e High Commission,s misgrvrngs. It was IEBC's
responsibility to give them a tair chance, arid ppOA had in fact not debarred
the company

The Tender committee had used direct procurement rather tl,an open
tendering because of time constraints and the procurement laws al1ows this.
The commission was under immense pressure. It Etera_ily worked 24/7; a
situation ttrat one time ied to the then Director ICT Mr. ongondi to express
his frustrations hither to the matter while making an impassioned plea in
one of the meetings. Government procurement is very legalistic and could
thus not be a'ttributable to one person. There was/are lots of checks and
balances.

No such acrimonious procurement had been witnessed at IEBC and there
may have been certain on-goings he was not privy to. Even though he did
not witness vested interests, he could not rule it out.

The disbandrnent of the Tender Committee was after long consultations. It
was not t].e CEO's sole decision. This was the Commission's decision and he
actually attended some of these consuitative meetings. It was t.1.us not
possible that the then CEO could have had. leeway to ta-l<e a unilateral
decision on a matter as weighty as this

He denied ever receiving a text message from t-i:e chair of IEBC lou,g,Sqg fqr
Lithbtei-to be shortfiaGd, as naa Ueen claimed by Mr. Ong,ondi. He however
had several text messages from the Chairman, being close acquaintances
having worked together previou s1y. He clarified that the Lithotec issue mav
have been misconstrued as vouching because during a discussion about the
issues Face Technologr Ltd had had in a previous engagement in a South
African country; it was Lithotec that had sorted the issues out. The
Chairmal thus suggested that-ttrqy had shovrn_g::eaterability. _ _

The Chairman's assertion that ongondi and himself to choose between
working for Treasury or IEBC was on a light touch ald he did not see it as a
serious threat as had been construed by Mr. Ong,ondi.

After he was suspended he did not get a chance
audit team did a_Iso not avai_l him a chance t

1n

to hand over the office. The
o respond to issues raised

ICC 1nvl e was
the IEBC team headed by Decimah I M'mayi that was to respond to audit
,qr,r,e.aie; had injtially a:i<cC hr.:^ i: rr-,:,.-:i .,:.1,, rri', i,;,..:1..ir, iril ,,..:r,r.it.r i,,l--

4ev 
^riair
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4.SMS.BEATRTCESUNGURANYABUTO-DEPUTVCEO'
OPERATIONS

Ms. Beatrice sungura- Nyabuto, the Deputy chief Executive ofiicer in

charge of operations at IEBC appeared before the Committee on 23'd Jr'rly'

20IS. Shre submitted that is an advocate of the High Court since 12fr March

igg8andshehadpreviouslyworked.atFIDA,LSK,andinprivate
consultanciesbeforejoiningiEBCon3.dSeptember2o]-2.

Her role at the iEBC as Deputy cEo in charge of operations included voter

education, electoral planning cycle, managing matters of political parties'

voter registration, training of staff, boundaries deiimitation' dispute

resolution coord.ination, candidate nominations and generaL matters election

tliat are not support services. she acted as the cEo for fifteen months after

the then cEo James oswago was suspended and later sacked' she resumed

her role as Deputy cEo when the new cEo Mr. Ezra chiloba was recruited'

having been unsuccessful in the recruitment for the substantive post'

She was appointed. chairperson of the Tender committee on 26th September

2OL2. The Committee soon after ad.jud.icated on the matter of procurement

of EVIDs. The Eva-iuation committee had done a-11 0f the technica-l eva-luation

and the Tender committee awarded, Face Technologies the tender' The

committee tl:en recommend.ed. as per the law, that a negotiating tea-m be

appoilted to start negotiations with ttre winning bidder'

The IEBC had tendered for hand held devices and the tender committee

awarded based. on the concept demonstration of hand held devices by the

vendor. They delivered 4600. The vendor then deiivered 30,000 laptops that

were not expressly tendered for but provid'ed' the same functional'ity' The

witness disclosed that the variation from hand held devices to laptops was

reached. upon at t]re plenary, which comprised of the Chairmarr,

Commissioners, the CEO and the Deputy CEO'

The equipment failed largely due to poor battery capacity of the laptops and

a lack of training on EVID use by the staff on the ground' This was because

ttrere was limited time to train them. she was not aware of the Director ICT',s

recommend-ation to cancel the tender'

on the way forward, the 34,600 EViDs were still in good working condition

and a new power/battery soiution is what is needed. An IT audit of the

whole system inciuding the Resuits Transmission system is currently

underway. The iBBC is also working on a raft of recommendations including

thepossibilityofstaggeringtheelectionswhichisacha.l]engeforboththe

nl'ia. r(vpur i ui ii,. i'"u,,,
Electronic Voting
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in terms of fundin8, the IEBC in a timely manner to avoid last minute time
constraints atd chalienges.

She clarified that the tender method used was that of restricted tendering
and not a quotation as indicated on page 44 of the Auditor Genera-l,s special
audit report.

4.6 iyi6'i. (RTD) .iAivrES cr.rl os-wAco - FORMER cEo

Mr. James Oswagb appeared before the Committee on 27rh JuIy,2015 and
30ft July, 201s. He submitted.before tl:e committee as follows;

Biometric Voter Registration Devices

The-Auditor General's report -erroh-eously Et-ateS oi infers -thEt he Sing1e
handedly mismanaged this process. It states that he was determined t].at
the contract had to be awarded to 4G Identity Soiutions of India and that he
did everJrttring to achieve this and in the process broke severa-l procurement
rules. The report further added that he single handedly terminated the
tender without reference or authorization by the commissi6n.

The Eva-luation Team he constituted was the most qualified and. consisted of
individual's and institutions whose integrity was beyond reproach. Some of
these institutions and individua-ls came from outside IEBC to support the
process' The team inciuded the following independent ald qualified externa-l
experts;

IFES - Mike Yard
UNDP - Ronan McDermott
KEBS - Washington Okoth,
KEBS - Wilfred Kibii
ICT - Invited but did not send a representative
E-G

^--! 
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as observers or with full voting rights.

The results were as follows;
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a
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Technical Rankings

Table 6 page 12 of the evaluation report:

Financial Rankings

BIDDER QUOTED
PRICE -USD

BUDGET - KSEI DIFFERENCE -NSII

44,986,500.00 3,729,380,850.O0 3,976,654,500.00 (-l247,273 .00

47,547,367'oo 3,958,836,831.94 3,976,654,500.00 (-)17,817,668.06

57,678,936.00 4,802,400,441.31 3,976,654,500'00. (+)825',745',941'3I

gg,444,522.OO 8,279,840,951'61 3,976,654,500'00 (+)4',303',186',451'61

Final Ranking of Bid'ders (Evaluated Rankings)

EVAIUATED PRICE- IN USD RANK BASED

EVAIUATED PRICE

QUOTED
PRICE -KSH

4G IDENTITY

a

SOLUTIONS

AFRTCA
SYMPHONY

FACE
TECIINOLOGY

ON TRACK
INNOVATIONS

BIDDER

4G IDENTITY

AFRICA SYMPHONY

FACE TECHNOLOGY

ON TRACK INNOVATIONS

SOLUTIONS 44,986,500. 00

47,547,367.OO

57,678,936.00

99,+44,s22.OO

ON

1

2

3

4

There was apparent involvement of comrnrssloners on operationaL functj-ons

of the iEBC.

From the above, he could therefore not be accused of pushing for 4G

because all expert opinion ralked it first'

The IEBC received three Unsolicited advisories from the Kenyan High

Commission in India and from the Foreign Affairs Ministry in Kenya' The

IEBC had only written to the Indian High Commission in Kenya' The vetting

by embassies was however not an express requirement in the bid

documents.

It is these unsoiicited and negative correspondences that one of the bidders'

4G identily Solutions, said were as a result of their failure to give bribes'

The CEo wrote to the relevant investigative authorities including the NIS

KNA: Report ol l'nb
Electronic

P ublt c Account s Cot nttri t te e

Votins Dewces for the 2013

M/S SymphonY 8L.O o/o M/S Face Tech 83 .5 Vo M/S On Track 82.5o/o M/S 4G ldentitY 80.0 %
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received. The
were directed

Comn',ission did not however sit and discuss
to the Chairman and the CEO only.

No response was
the letters; they

when he nominated the due dil-igence team to India, he relied on the expert
advice grven by ttre Director Finance ald. Procurement who cited section
51(2) of the Public Procurement and. Disposal Act, 2005 and Regulations
2006 as read together with Section 52(1). He further submitted that on June18th,2012, the Tender Committee rejected the due diligence team reporr-
and the UNDP reporL and insisted that the Tender be awarded to FACE
Technologies.

However, according to the report of tl:e Special Evaluation team on Fina,,cial
Eva-luation report, FACE Technologies did not disclose in their bid document
Kshs' 196,216,259 -62 being local transport and taxes. It was a-lso noted that- - the- differenee-per-bid- as read--out and price-in--thd--dbetrments h-acr adifference of Kshs.83,26o-go. This committee ignored the financial re-
eva-luation report and re-award.ed the tender to the serne vendor.

It was at this point that the CEo wrote to the Public procurement oversightAuthority seeking guidance. PPOA wrote back advising that the tend.er
committee could not award to a company that quoted a figure way above
budget.

The Tender Committee expressed concern over the continued interference ofthe tender procurement process and cited some irregularities and
coincidences in their minutes of the second meqlhg whiq! was held an r3rr.r- - Ju1y, 2012: -Ttiese were as follows;

i' Appointment of a member of the Tender Committee to chair the Tender
Evaluation Committee contrary to Regulation L6(4).

ii' Participation of persons who had not been appointed to the Evaluation
Committee

iii. Partici Jen d er-e o.mm-i.tte e-in-tle e evalua tio
proc_ess

iv Carrying out of due diligence site visit without specific recommendation by
Tender committee or Eva_luation Committee.
constitution of t-he due diligence site visit team comprising of charrperson
eva-luation committee and vice chairperson cender committee contrar,r toseparation of authority.
casting aspersion on the Tender committee and accu srng them in public of

a

a

v

\n

process a-rl oubt ontheir integrity in a ietter written to ppOA.
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The resultant resignation of the Tend'er committee paved way for the

reconstitution of a new committee which recommelfded Face Technoiogies

d"espite its quoting a figure way above tl:e budget. This was after the second

Tender Committee rejected 4G, aI1d tl:e second' ranked bidder' Symphony'

After failure by IEBC to award the tender, it was actually terminated by the

commission plenary meeting heid on 30tr' July, 2Ol2 and is captured under

minutel3717l2oll23(c),andthedecisionConveyedtothepublicbythe
Chairman of the Commission, and not unilateral.ly by himself as claimed in

the audit rePort.

Head'ded.thatherisked'hiscareerandUfebyrefusingtosar.rctiontlreaward
to a company that had quoted Ksh 1 bjllion over and above the budget for

the items. There had been a push by certain forces in arid out of the

Commission to influence the tend.er toward.s a certain vendor, Face

Technologies.TheCommissionsownTenderCommitteesbrokebasic
procurement laws and rules in order to achieve this end; includi'ng awa-rding

a tender and asking for additional fund"s to accommodate the awardee'

instead of frrst ascerlaining avaiiability of funds as per the Procurement Act

and Regulations.

I

Mr.oswagoclariied'tlr.atMs.Decimah,sappointmenttotheEvaluation
CommitteedespitesittingintheTenderCommittee,andMr.Karisa,s
inclusionintheduediligencetriptolndiawasingoodfaith.Thetwonever
sat in the Tender committee thereafter, nor d'id they speci-ficaliy sit in the

tender Committee during the adjudication of BVR'

GovernmenttoGovernmentprocurementprocess

The forma-l termination of the BVR tender by the commission was succeeded

byGovernmenttoGovernmentprocess.Thiswasa-ftertheGovernment
rejected IEBC's d'ecision to resort to OMR'

AmeetingwasheldatHarambeehouseon6ftAuBust,2oT2betweenthe
commissioners and the cEo and the President and Prime Minister' As a

resuit of the meeting, the cEo IEBC formaliy wrote a letter to the P'S

Ministry of Financ" "o.rfitming 
th.at the commission required 15'000 kits

and the equipment must meet the iEBC -BVR technica-l specilications as set

inthetenderNo.oll2oll-2ol2.TheCEorequestedthePermanent
secretary Ministry of Finance to "take the necessary actions to facilitate this

acquisition".

on 7e- september 2OL2, The permanent Secretary, Finance, wrote to the

CEoIEBCindicatingtheG'o.Khadentered'intoagreementwiththe
Government of canada to 'support' the proclLrement of the 15'000 BVR kits'

nNe i<ePor L rLf i-|rc Pub[ic
Etectronic Voting
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corporation (ccc) to manage the procurement of the BVR kits

ccc nominated, and the Government approved, Morpho canada to be thesupplier of the 15,ooo kits. The Government of Kenya would provide funding
for the BVR Kits. Mr. oswago said that he did not know how financing wasarralged; they later learnt that Canada identified a broker, Canadian
CommerciaL corporation who had internationa-i contacts necessa-ry tohasten the process. The financing was sourced from Standard Bank. An
offer from France was received but it was felt it was too late in the day andwould antagonize Canada dipiomati ce11y, since they had aJready offered.

IEBC became a marginal player, only represented at the Finance Ministrytechnical committee chaired by Mrs. otunga and to which the cEo
nominated Director ICT & Director Finance. other members included caroli

- omondiirom-tlee-Pr-ime-Minister2s Office,-Kennedy-Ifih-ara-Ifam Offi-ce of thepresident, one advocate from the Ministry of Justice and ConstituLiona-l
Affairs, and one manager from Departn:ent of External rrade.

EVIDs

Mr' Oswago said that the decision to procure EVIDs including specilications,
quantit5r, vendor and price was a decision of the ful1 Commission sitting inplenary in severa-l meetings.

The 42'a Plenary meeting held on 26u. January 2ol} Minute 30/l/2013_
30'2 (Annex' 3), was a presentation and demonstration by FACE technologr
on the functionaliqy of-the EViDs.-The Com-missioneis recomm-endea trrat ifu;-ther 3,ooo kits should be added to make a totar of 33,000 kits.

At the Commission meeting held on 25e Jaluary 2013, minute 26/ll2ol3,the Director ICT briefed t].e Commission indicating tJ.at FACE technologrhad indicated th.y were oniy able to deliver 5,000 out of the 3O,O0Ohandheld identifrcation devices ordered The rest would be 1a

a

a

C\Msolution had been subjected to interna_l and externa_l review by IFES with thecoilci*siol1 'Li1at the soiurion was ieas ibie. Plenary then advised that thedemonstralion be re-submitted after clarifying legal, financial, technical ancj
operatrona_l concerns. On the 42nd plenary meeting held on 26e Januarv2073, minute 24911/2013, members approved the request to supply thelaptop based voter identification devices.

After this procurement, The CEO constituted an Ins ectron and Acce tance
ommrttee as req by PPOA regulation 17 (1). Memo ref: IEBC/PROC/1

Vol III dated 23'd October 2Ol2

?9
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Late procurement of BVRs meant late procurement of EvIDs because they

could not be done together. The failure of EVIDs was of an operationa-i

nature due to lack of adequate training, battery power and configurations'

The problems were compounded by the vendor's late delivery and late

transfer of data from BVR to EVIDs. They aLso did not do the trainjng in the

regions. Their subsequent invoices for further payments were unjustified

and the CEO refused to PaY'

During elections, it was strange and' curious that a-11 of t]re SerVerS,

includingthed.isasterrecoveryone,hadcollapseddespiteassurancesby
IFES.

some commissioners were often involved in procurement matters including

recruitment and depioyment of procurement stalf inciuding the Procurement

Manager whom the chairman protected d.espite complaints by the Finance

Director. He received. complaints from some sta-ff including the then Director

ICT about the Chairman and Commissioner Alawi asking hirn to meet some

bidders. This situation was evident in the procurement of lawyers to act for

the commission and were paid up to Kshs. 2 billion as legal fees' some for

duplicated roles (Annex. 4)'

He concluded that Parliament should

responsibiiities between Chief Execudves

friction.

clearly delineate roles and

and Commissioners to avoid

4.7 MS. PRAXEDES TOR.OREtr, DIRECTOR LEGAL AND PUBI'IC AFFAIR'S

Ms. praxedes Tororei, Director Legal and Public Affairs, appeared before the

Committee on 4fi August 2015. During her appearaflce' she informed the

committee as follows:-

on 15h February, 2072 a tender advert was placed in the papers inviling

bid.ders for BVR procurement and that the tend'er was to close on 16th

March,2oL2.Thereafterapre-briefingmeetingwasheldonSfiMarch,
2012 ard an advert was piaced on ttre daiiy nation newspaper for extension

of tender advert dead'Iine to 26Lh March' 2Ol2 '

On 30th March 2012, an interna] memo was issued by the then CEO, Mr'

oswago, nominating members to join the BvR tender evaluation committee'

Ms. Decimah M',mayi was appointed as member of the committee' contrary

to regulations.

xNa: xePort oj i'tte 'luultc

EIectronic Voting
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the report glven to them by the Evaluation committee and observed thatdue rliligence had not been cond.ucted and thus recommended that it be
carried out on M/S 4G Identity solutions Ltd. Her Committee had requested
the Manager Finance and procurement to write a letter to the Ministry of
Foreign Affairs and International Cooperation requesting them to facilitate
the process of due diligence on the selected company

Qn 4*' May, 2012, tlte cEo wrote to tl:e Ind.ian High commission requestinsfor more detai-ls regarding the shortlisted 
"o*p*y, of parLicuiar being

existence of the frrm a,d nature of business it has been undertaking.

On 16s May 2072, the Comnrission received a letter from Safaricom Lirnited,
nominating a Mr. Ronnie Osumba to join the adjudication of the BVRs as ar1
observer.

Anolher tender meeting was held on lgrh M^y, 20L2. At that tirne, a due
diligence report on the firm to be awarded the tender had. not been received
from the Indian High commission. on 29e May, 2012, the cEo nominatedfour Members to undertake the due cririgence in India, since time wasrunning out.

on 18u June, 2012 tl:e tender committee called for a meeting where the due
diiigence report was presented. The Committee deliberated on the technical
and financial eva-iuation and noted that there was no synerry in the two
reports and questioned the criteria used.. Members a-lso observed that thedue diligence team was not conclusive in their report and that the Highcommissionh-ada-dvise-dagaihstMJE4Gldentidsorutro""r,i-ii"a_-

The Tender committee therefore rejected the evaluation team,s report and
recommended a financial re-eva_luation by an independent team
The Committee then received a financia-i evaluation report on 3Os June,2072 and as a result a meeting was held 2"d of July, 2012 to look at thereport and make consideration ement_of-BVS- lritc

Ranking as per ihe Technical Evaluation Committee had it that M/s Face
Technologies were the first, followed by M/S on Track, M/s symphony andfinaily 4G ldentity Solutions in that order. The Committee was not satisfiedwith the results and therefore requested for re-evaluation of the four
companies and a report be submitted to them.

reJe eaward given to him and continued to discuss detai_ls of the' tender in the

KNA: Report of rhe Pubtic Accounrs connittee lX the 
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media. on that note, the 1st Tender committee resigned because of various

reasons including;
i. Appointment of a member of tl:e Tender committee to chair the Tender

Evaluation Committee contrary to Regulation 16(a)'

ii. Participation of persons who had not been appointed to ttre Eva-luation

Committee
iii. Participation of Vice chairperson of the Tend'er Committee in the evaLuation

process.
iv. Carrying out of due diligence site visit without specific recommendation by

Tend.er Committee or Evaluation Com:r'ittee'

v. Constitution of the due diligence site visit team cornprising of chairperson of

evaluation Committee and Vice chairperson Tender Committee contrary to

separation of authoritY.
vi. casting aspersion on the Tend.er committee and accusing them in public of

causing delay in the conchrsion of the tender process and doubting on their

integrity in a letter written to PPOA'

Thus the resignation of th,e Tender committee paved way for reconstitution

of a new committee.

The witness informed the Members that the Tender Committee did not

award. M/s 4G Identity Solutions because according to members, tt'e

financiaL eva-luation report did not give sufficient information to warrant

award. They thus requested a review of the same. The evaluation committee

then recommend.ed. M/s syrnphony on accoltnt of preference but the Tender

committee arso checked. its viability and reaflzed that the company did not

qualify as w-e11.

The committee d,id not revert to the firm which had scored high technically

but had. to consider both frnancia-l and technical capability'

ShelatersubmittedtotheCommitteeaSummaryofevidenceon
investigation into the procurement of electronic voting devices for the 2013

general election by the independent Blectora-i alld Boundaries commission

as shown below;

NO DATE ACTIVITY/DOCUMENT PERTINENT ISSUES TO NOTE

1. t5l tll 20lo lnterna-l Memo from CDO

establishine various

Procurement Committees

Members of Tender Committee

P. C, Tororev- ChairPerson
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outlined. Dismas Onebndi
Decimah M,Mayi
Lucv Ndunzu
Tabitha Mutemi
Sidnev Namulunzu
Pamela Wandeo
B.O

2. NewsDaper advert irtvitrne
bids from vendors for the
supply 9I BVR solution.
Deadline 16e March 2012.

15 / 02 /2012

_28/02/ L2_ Minutes---of- - pre
conJerence by BVR tender
held at Safari CIub Mawingo
Hall.

Director Finance & procurement

Director Voter Registration & Electora-l
Operations

sion SecreTary/

Q&A - Director ICT

4 t2/03/12 Nation advert for
extension of BVR kits and
matching solution tender
extension from 16e to 26u
march 2OL2.

Daily Commission Secretary/CEO

16 / 03/ t2

26/03112

30/03/12

5_

7
Members

MembersMinutes of tender opening

Tender document for
Biometric voter registration
(BVR) solution.

Interna-l Memo from CEO
nominatiag members to the

1. Chairperson-Andrew Limo
2. Stephen EhJeng
3. Dinah Liech
4. Willie Kamanga

BVR kits held at Safarr Club
Mawingo Hall

Comglissiqn Secretarv/CEO

2. Coi. Jarns5 Gichuhi
3. Michael Ouma
4. Steve.lkil'eng
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5. Godfrey Lemiso
6. Washington Okoth
7. Wilfer Kibii
8. Ronan Mcdemott
9. Thomas Odhiarnbo
10. Reuben Chirchir
1 1. SecretarY-WillY Karnanga

Note that Decimah M'mayi was a Member

of Tender Cornrnittee having been

appointed on15/ ll I2OLO thus

amounting to arr iilegality. Regulation
16 (4) provides that no person shal1 be

appointed in the Eva-luation Com:rrittee if
such a person is a member of the Tender

Committee of the procuring entity.

Chairperson - Decimah M'maYi

Secretariat - Moses Owuor

Samson Owino

Note: The two members of the Secretariat
were not members of the Evaluation
Committee as norre of them waS

appointed in writing by the Accounting

Officer. It wili be noted t]:at Mr. Owuor

was neither an emPioYee of the

Commission.

Tender Evaluation RePort29l4l2or28.

Note that the same letter was sent to
CEO Safaricom, UNDP (DeP Country
Director) ald Country Director IPES.

Regulation 12(8) where contract is

estimated above 50 Miliion requires

observers for tralsparency' One observer

from duly recognized private sector.

l,etter from CEO to PS Office

of the DeputY Prime Minister
Ms. Christine Otunga
requesting her to send a
representative to attend as

an observer in the

adjudication Process of the

BVR kits.

s losl129

Minute No 2l 15 / 11 {C Members

received the eva-luation report. M/S 4G
Minutes of Tender

Committee meeling held on
toloslL210

r.rrA. neprur i rti f ite r'irbiic i"a.lul'i,
Electronic Voting Devices f
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74 29 /Os/12 Internal Memo from CEO
nnrirrfi-r- 1 +..r i- *r.:.,-/i!-.--

erutff v!r

aviard

It emerged that due riiligence was not
done ori tJle company. Details on t}le
identity, financial capacit5r, litigation and
tJ,.e compaay history was not verified.

TC recornmended a request to be made to
Foreign Affairs to assist in conductiag
due rliligence.

Due Diligence Team
{:..r :..1.. 4- :

1. Dismas Ong,ondi,
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--1-.1-- L4/-Os/-t2 --
Indial High Qqrnmissisnsl
requesting for due riiligence
on identity of 4G Identity
Solutions for supply of BVR
kits

-the eEO-to ote-that-the-CEo- -in -thd lettEr- was
requesting the High Com:nissioner
through the P.S Ministry of foreign Affairs
to confirm the following details from 4G:
Existence of the fi::rr, nature of business
it carries out, financial capability etc.

t2 16/Os/72 Letter from Safaricom
nominatiag Mr, Ronald
Osumba- Senior Manager
for Public Sector to the
adjudication of the tender
qward fo; th_e EVR Hts. _

As an observer from a duly recognized
private sector (Regutation 12(S)). (Letter
Submitted).

13 18lOsl12 Tender Committee meeting
held at the 6th Floor
Boardroom

One of the agenda items (no 4),was
consideration on procurement for supply
and delivery of 9750 boxes of BVR
solution.

ft was reporteci that ciue ciiiigence report
on 4G Identity solution had not been
received hence the item could not be
discussed until receipt of the report. It
was differed to tJ e next meeting.



2. Decimah M'maYi
TC/Chairperson Evaluation
Committee(AnomalY)

3. Edward Karisa - Vice Chairperson
TC (AnomaIY)

+. Abdukahman Bilacha
5. Godfrey Lemiso

Note: This Post Evaluation Exarnination
was carried out between the 6tH a-nd 12s

June, 2012 bY which .irne tl:e RePort

from the Kenyan High Cor"nission had

arrived advising against entering into aly
business engagement with 4G Identity
Solutions.

I wrote a Memo to the CEO pointing out
the anomaly in the composition of the

due diligence tea:rr citing separation of

authority. It was ignored.

Memberteam to undertake due

diligence in India.

A letter requesting a

nominee to the fsnrn wO.S

also forwarded to IFES and
UNDP.

The High Cornmissioner recornmended
blackiisting of the 4G Identity Soiutions

company noting that it had featured in a
number of newsPaPers over certain
irregularities.

A show cause notice had been issued on

the company over a cerlain assignment in
india.(Pertinent notice attached) It also

emerged that they had given a different
address.

Letter from the High

Commissioner's oflice to the
P.S MinistrY of Foreign

Alfairs regarding request for
due diligence on identitY of
4G IdentitY Solutions.

15. sOlos/t2

The letter was communicating Kenya's

Mission in India's advise that tJ'e entity
(4G Solutions) should not be allowed to
enter into any busilress transaction
with any Govelnment institution in
Kenya based on PreliminarY due

diligence it had conducted.

ktter from Ministry of
Foreign Affairs to the CEO.

3L/os/1216

Letter is signed by Amb. Abbas forwardedLetter from MinistrY of
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18. 14/06/12

4G Solution as received from the High
Com-missioner in New Delhi india.

Letter from the Ministry of
Foreign Affairs to the CEO
referring to an earlier tele-
conversation and lefter nf 4th

June 2012

The letter refers to the CEO's telephone
request to the Ambassador on even date
regarding information and outcome of
drre diliger:ce cer-eC eut; '.'rhich :.,1s also
forwarded.

Note: the sarte recommendation as of
letter dated 3lsr May 2012.

referring to t}le earlier letter
of 31st May 2012.

19 t8/ 06 / t2 Minutes of the tender
Committee meeting.

The Tender Committee resolved to go
through the evaluation report formally
presented on 77 /05/L2.

20 L8/06/12 Reports from IEBC due
rliligence tea-rn

21 21/06/12 Observation on tender
evaluation report for the
supply of BVR soiution by

-SaJaricom.

Note t.l'e recommendations favour M/S
Face technolory (submitted).

,),) 22106/12 Memo from procurement
Manager B.O Nyachieo to
CEO proposing that a:r

The proposal was based on the rejection
of t]:e Tender EvaLuation Comrnittee
recommendation by the Tender
Committee which recommended
i-- ie-.3 - .ii.,-.-

L vv-rl.rJrLlu! uarJ

financial re- eva-lu ation.

^^-^^.-'r.-r^J

re

(Submitted)

a.rl

OLii

23 2s/06/t2 Letter from CEO
Majarti-UNDP

to Victor
on

Members were nominated
ncies: UNDP K] ICPAK

from the

constitution of a specia_l
te2m on the financial re-
eve-luatio:i cl. .r.hg. BVR

and IFES

'. - 1.(" -..- ',1
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(Submitted)

Report submittedFinancia-l re-evaluation
Report for t}e delivery of
BVR kits.

30l06l1224

The Memo outlined the breach of

conlidentiality most specifica-lly following
a publication dated Sti' July 2012 which

alleged that the Tender Committee had

delayed submitting its rePorl on

adjudication of BVR tender.

The Memo sets out tfre chronolory of

events tlrereunder (Submitted).

Note: Part VIII of the PP&D Act prohibits
a procuring entity, employee or agent

from disclosing any information which
would prejudice legitimate co-r''ercial'
interests of the parties except when

ordered to do so by a competent Court.

Intemal Memo Protesting on

the breach of confidentialitY
from the ChairPerson,
Tender Com:nittee Praxedes

Tororey to the CEO

25 sloT lt2

Min 8/ 1112 - The TC OO022considered

the Report by the Special Evaluation
Team on financia-I re-evaluation.

The Report found that the financia-l

eva-luation as earlier presented to TC was

not exhaustive enough to enable the TC

make an informed choice of the lowest

evaluated bidder.

The Speciat Team re-conducted the

financial ratio analysis to determine the
liquidity of the compalies and went

ahead to apply the margin of preference

provided for under the PP&D Act, 2005
Preference and Reservation)and PP&D (

Tender Committee meeting
held at 21"t floor boardroom.

26 2l07lt2

_;t
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The TC rejected the recom:nendation of
the special tearn on frnarrcial re-
evaluation to award Systems Integration
Ltd (Symphony) on account of preference
and Reservations as they did not meet
the criteria as set out in S. 39(4) and (g).

The Ministry of foreign Affairs had issued
a caveat emptor on 4G. The due diligence
reports were not satisfactory.

Having considered re-submission by the
Evaluatibn TbmriuTtee the Tc-m-ada a
finding that based on the Technical and
Financia,l eva-luations, FACE Technolory
and On Ttack Innovations Ltd. were the
only two firms with relevant experience,

On Track was way off budget at
$99,444,522. FACE Technolory, ra!_ked
first techrrically; quoted $57,679,936,
also above budget but had indicated in
their financial. proposal that the final
terms were negotiable.

Pursuant to Regulation 11 (a) the TC
made its decision and provided an
explanation and justilication thereof.
(Minutes submitted). It further noted that
tJ:e award was subject to due diligence.

s/07/t2 Letter from CEO to M.J.O
Juma (PPOA)

The CEO sought opinion on the issue
that t]le TC recommended Face
Technolory be awarded the tender ald
rejected the idea of preference in the
Symphony case.

He further sought advice on whether TC
couid'r i.wa-rci ier:cier [o a cornp'any not"
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by the Evaluation

Note: R. i1 (4) of the PP&D Regulation,

2006 provides that following

resubmission of an evaluation report the

TC shall make its decision thereof.

recor.,t,ended
Committee.

Response to CEO's letter of Stt'July 2012,

it noted inter alia that the team also used

the financial ratio analysis to evaluate

bidder's financial stability. The PPOA's

opinion in addition, noted that the TC

made the award to Face technologies

based on financial proposal that the
final terms were negotiable.

Letter fr'om PPOA to CEO on

tender for suPPlY of BVR

soiution.

28 rLloTlL2

The meetjng was informed of the CEO's

rejection of the Tender Committee award.

TC Members exPressed concern over

constant lea-kage of information regarding

the procurement Process to the media

contra.ry to tlre law (The Slat 14/6/2012;
Saturday Nation 16 / 6 l2OL2; 5 17 / 2OL2);

negative publicity and'subjection to false

allegations of delay in the adjudication
process,

Members resolved to steP aside to
safeguard their reputation and allow the
CEO reconstitute the Tender Comraittee

(Minutes submitted),

Minutes of the Tender

Comrnittee held at 21st

Boardroom.

L3l07 /t229

The Chairman expressed concern over

delay in awarding of the BVR tender ald
the negative pubiicity the Comrnission

was receiving from the Press.

Memo from Chairman IEBC

to CEO Re: BVR kits
L6l07lt229
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had directed him as the Accounting
Officer to finalizs ald conclude the
matter as per the Procurement
law(Submitted).

76/07 /12

In conclusion, tJ:e Tender Committee acted most professionally within the
confines of tlee law and upheld its impartia-liqy and independence in the
oscharge ol rts mandate. At no time did she insist on wantrng to go to India
f Ur u LrJ

i':'.fiir6e:ice.;riie codj.,:i oliiJ r.er-!r'ciie aiiegaions actribuieci ro jvii-.
James Oswago as having been made and carried in the Sta-ndard Newspaper
of 28tr' July 2015 as outrageous and out-rightly malicious and intended to
disparage her person and character.

It was her Committee which insisted on due diligence being conducted on

Memo from CEO appointing
New Tender Committee and
alternate members

The following members were appointed to
sit irl the Tender Committee: Ms.
Immaculate Kassait (Chairperson), Mr,
Karisa, Mr. Mabonga, Mr. Ilirae, Ms.
Nancy Kariuki, Mr. Jabane, Ms. Liech,

end Mr-Nyac-h*eo. -

Jf" Legal Opinion on draft
contract for purchase ofBVR
Kits on a Government to
Government arrangement.

te /e /2072 I adyised the Commission that it carried
no purchasing authority arrd had no
dut;r, nor responsibility to engage in the
contract.

The MOU dated 29th August, 2Ol2 was
-beffieen the Gove-rnmdnt of th-e -Fepub-liC

of Kenya through the Ministry of Finance
and the Government of Canada through
the Canadian Commercial Corporation

the sand lrrm. To say that she had al rnterest was most unfortunate. If it
were true that the then CEO refused to appoint her to be part of the

, . ci/alilaJ.irl1'' ,1p2rr1; r.rtr' tiicl he p;'c''cced t; appcl.nt;et a.rollici.-iil;.iiil;i-i iu ilai
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team? she dleged that that argument was nothing but selective amnesla

and an unfair attempt to besmirch others for reasons best known to the

former cEo. The fact that the cEo did. not appoint another member to tlee

due rliligence team was proof that the allegation that she had vested

interests was designed to besmirch her character'

4.SMR.,ANDREWLIMO,COMMUNICATIONSMANAGER

Mr. And.rew Limo, the communications Manager at iEBC appeared before

the committee on 4tu August 2Oi5' He submitted t]-at he holds a post

graduate dipioma in communications and a Master's Degree in commerce

from Daystar Universify. He was employed as a training officer on a three

year secondment when IEBC took over after iIEC disbandment, tJren later on

worked, as a Computer Mediated Officer'

He was appointed, as chairperson to the Tender opening committee' After

closure of tender adverts, the d.ocuments were opened at Lillian Towers'

They had twentY nine bidders.

The main responsibility of the tender opening committee was to open the

tenders and record the number of bid.ders then submit a report of the same'

In this particular case, bid.ders demanded that financiaL proposals be

opened and disclosed as wel1.

Members ttrought that opening the frnal1cia] proposals was not right

because it d.efeated the whole process of evaLuation' There was need to carry

out the technical evaluation. once results were received, then hnaflcial'

proposals were to be opened in order to consider who was to be awarded the

tender.

The tea:rr had. to consult due to ttre mounting pressure by bidders who had

a feeiing of mistrust. They were given a go ahead to open the financiaL

proposalsatthatpointSoaStocontainthetensionintheroom.

on the issue of leakage of tender cancellation information to the media' he

had received the information from the CEO and the procurement offrcer. The

details of the advert had been sent to him to proof read and check whether it

was well written before being submitted to the media. out of experience, he

went ahead to advise the cEo that it was prudent to inciude a vaLid reason

and explanation to the pubiic as to why lhe tender was being cartcelled'

When the ad.vert leaked out, everyone got surprised since they were caught

unawares. They were taken aback since they were stiil in the process of

booking adverts, signing contracts and were expecting the advert to run the

following d.ay. out of experience he was certain that the 411 message
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from the advertising department

He informed the Committee that he was not under any pressure to process
the advert on termination of the tender but whatever happened, he was only
caught in between his line of duty.

4.9 MR, EZRA SIMIYU CHILOBA - CHIEF EXECUTIVE OFFICER, IEBC

Mr. Ezra chiloba, the cEo IEBC appeared tl:rice before tl:e committee; on
5m August, 2075,2Otn AugUst, 2015 and 12fr Octob er, 2O\5.

He joined IEBC in February 2075 and was six months old at the

When he joined IEBC six months earlier, the focus has been on the foliowing
matters:-

a. By-elections: Homa Bay, Kajiado, Kabete and ororua;
b' Recruiting some of its senior officers inciud.ing the Director ICT

-' -a.rad- Dire-etor-Finance-and-procurement M-arrager;
c. strategic planning and 2017 Elections operations plan;
d. Eiectoral law reforms consultations;
e. Annua_l Voter Education Week;
f . Pending Bills arising from the 2013 Elections;
g. 2Ol5/2O16 Budgeting process;
h' Addressing major staffing issues inciuding recruitment of senior

ofilcers to repiace the suspended ones.

His submission would be largeiy based on reading the audit report itseif and
any other documents he might have come across.

The implementation of technologr was guided by the provisions of the
Elections Act, 20 1 1, sections 39, 40 and 44 which states;

rmlne, an
publish the resuits of an election im:nediatety after close of
-^1',1i- -

KNA: Report of The Pubtic Accounts Committee on the Speciot Audit Report on the procurement ofElectronicVotingDevices t'ar rhe 2013 Generol Election'oy the iEBC oi Lune, Zwi

52



./ 12) Before determining and d.eclaring the f,ina1 results of an

electionundersubsection(1),theCommissionmayannounce
the provisional' results of an election'

,/ section 44: T}Ie commission may use such technolory as it
considers appropriate in the electoral process;

The Eiectjons (General) regulations 2012; Regulation 82 (1) and (2);

./ Regulations 82 (1) the presiding officer sha11, before ferrying tlle

actua,l results of the election to the returning officer at the

taliying venue, submit to the returning officer ttre results in

electronic form, in such manner as the commission may direct'

./(2)Theresultssubmitted.undersub-regulation(1)shallbe
provisional al1d subject to confirmation after the procedure

described in regulation 7 3'

In consideration of the above provisions, the commission implemented a

number of technologies which included;

a. Biometric voter Registration (BVR): This is a system that was

usedforbiometricregistrationofvotersbycapturingtheir
fingerprints, Photo and demographic data'

b. Electronic voter ldentification Devices (EMD): This is the system

t}ratid'entifiesvoterusingtheirfingerprintandphotoatthe
Poiling station during voting'

c.ResultsTransmissionSystem(RTS):Thissystemwas
irnplemented to relay the provisional' electronic results directly

from the polling station to the ta.l1ying centres at Constihtency,

CounlY and NationaL Level'

The invoiced. amount of uSD 16,867,7z0 for EVID was paid in full for

3O,OO0 laptop-based. devices. In addition, USD 2,553,184 was paid in

2O14l15 for additional 4,600 Hand-held devices delivered towards the

General Elections'

He was in posses"sion of copies of BVR contracts with Canadian Commercial

corporation and EVID with Face Technologies which he presented to the

committee. He also provided payment vouchers made to Face Technologies'

BVR vouchers to ccc were in the possession of Treasury as they only got

records of figures paid and their percentages'
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Item Estimate (KES) ExpenditureActual
(KES)

Remarks

Identification D evice s

Biometric Voter Kes 6,686,926,691.OO Kes 6 ,686,926,697.OO

Identilication Devices

Electronic Voter Kes 1,587,500,953.00 usD 16,967,730 The invoiced arnsunl q1

USD 16,867,730 was
paid in full for 30,000
laptop based devices. In
addition, USD
2,553,784 was paid in

15 for additional
4,600 Hand held devices
delivered later before the
Genera-l Elections.

20t4

Nomination System System was procured by
IFES

Electronic Results
Transmission System IFES

System was procured by

The provision was done
at supplementary
estimate which was
equal to the actua-l
amount invoiced and
paid.

He as the cEo had authonzed rhe 1atter payment of usD 2,s53,1g4 (about
Kshs' 258 miilion) for the 4,600 hand held devices. He did this without a
contract because tJ-e devices were in the possession of the Commission and
had been use-d iR severarby-electiilns. The commidsion would not gJt away
from this because the error of their acceptance without a contract variation
had been committed already. His authority for payment was supported by
reports from Treasury and lhe Off,rce of the Auditor Genera-l. In t-he sarne
circumstances, he would still pay the arnount. He however decliled to pay a
ba-lance of USD 1.9 million claimed by the vendor because the extra cost
was not attributable to IEBC. Moreove Lwas-the-hand-

devices that were contracted

The RTS system consisted of three main components;

'/ Mobile phone Hardware and software: This consists of the mobile
phones and simcard assigned to each polling stalion. As well as
software that runs on each mobile phone. The software was

three levels at Nationa-I, county a,d constituency tallyrng centers
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,/ Telecommunication infrastructure: The telecommunication

infrastructure consisted of the mobile network service providers,

modems and the data li.nks to the IEBC servers'

,/ Display Hardware and software: This consists of the outdoor

d.isplay projectors, at the count5r, constituency, and national'

tallying centers, laptops/desktops and the results display software'

The results display software was afso designed to publish election

results in rea-l time to the public and media via a publicly

accessible portal vote.iebc. or.ke.

The electronic results transmission system (ERTS) process was abaldoned

mid-way through voting afld the eff,rcacy of the resultant manua-I

transmission of election results. This was because of a combination of

factors;
./ presiding officers experienced difficulties transmitting results due

to RTS server slowdown: The server originally procured for RTS was

temporarily configured to be used in preparation of EVID data'

This process ended two (2) days to the Election Day a]Id was then

configured for RTS. This left very limited time for adequate testing

of the RTS server configuration. consequently, the 1og frle filied up

the d.isk space allocated for RTS and stal]ed the system.

./ Training of the presid.ing officers was not adequate: Most of the

mobilephonesandSlMcardsforResuitsTransmissionwere
delivered after the training of the presiding offi'cers had been

concluded. some constituencies received equipment on the night

before the eiection. This meant that officers were not adequately

trained. on technologr or where it was conducted it was not hands-

on.

./ Poiling station experienced. network challenges: Some tallying

centers and polling stations had very poor network signa-i and the

seryice providers were not abie to timely boost theii network' The

network mapping of the commission polling centers and tallying

centers using GPS coordinates had not been done' some areas

received Airtel simcards. It was found out later on that

tralsmission on airtel network was not possible due poor network

coverage.

The procurement challenges of BVR took va-iuable time from iEBC election

schedule and the ad.judjcation was problematic because the CEO and the 1st

21d 2nd Tender Committees made differing decisions'
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decision at th.e Public procurement and Oversight Authority Review Board.
The PPOA review board found irregularities in procurement, especially on
the financial analysis. This culminated in the cases before courts against
former staJf of the Commission. The tight timing meant configuration of
EVID ended only 2 days to
assembled. The sta_ff were
poor network coverage.

Election Day and before the servers could be fully
not well trained on EVID use and some areas had

t ne CEtl added that the Universa-l Polling kjts were deiivered save, for 50OO
metal detectors which arrived Ln 2oI4. The Accounting oflicer asked the
Inspector General of Police to receive. The CEO acla:owledged receipt.

The cost of electronic elections is related to the trust of systems by people.
Our culture is that of mistrust and hence the tendency to procure the most

---advanced-technologz.- 
However it was at fauit- to*say tJ:e sfstem was-meant

to fail, but going forward the Commission is making steps to prevent failure.

The Commission had put in place a new strategic plan that would form the
basis of future interventions. The focus of the pian is threefold:-

. Elections that are efficient, effective and credible;
' A respected corporate brand in the provision of electoral services;
' sustained public conlidence and participation in the electora-l

process.

As cEo he has had to make effort to cha,ge staff moralg by b{ngrn_g theq-Clos'er to the center. The CommiiJion fraa iouapsed communication to one
central system, a weekly stalf bulletin and a monthly teleconference with the
17 regional coordinators was ongoing to improve services.

Every constituency is represented by an elecLions coordinator. The decisionto transfer them to their home counties for voter registration was his
rnilialive with from the_c_oromis sion ls plenary. This-_was_meant_
tap into sociaf capital and ensure successful resistra.tion.

The role of UNDP where he had workerl hefore was largely technical. It
included support to the eiectoral body after risk and success assessments
rvere done. After accessing more funds uNDp asked iEBC to identifl, more
areas of support and they proposed BVR and EVID. The alte6z1i6n to BVR
was about usD 5 million and EVID was about usD 1.5 milIion. on the BVR
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uNDp allowed IEBC to conduct the BVR procurement as iong as they

complied with the law. This support was withdrawn when the Government

to Government arrangement came in'

4,LO MS. DECIMAH

DEVELOPNIENT

M,MAY[, DIR.ECTOR RESEAR.CH AND

Ms. Decimah M'mayi, the Director Research IEBC appeared before the

Committee on 6h August, 2015 and 18ti'August, 2015'

She submitted that she joined. ttre then IIEC in 2010 and transitioned with

the Commission to IEBC. She had hitherto worked with Telkom Kenya for

2O years rising to the position of Head of Stratery and Regulatory Affaks

before opting for voluntary retirement. she hoids a Bachelor of Arts degree

in Economics, Sociolory and Geography'

Her role in procurement was as Chairpersqn of the Evaluation Committee'

she also participated in the due d.iligence trip to india. She ceased sitting in

the Tender committee of BVR when she joined lhe Evaluation committee'

This was however verbal as there was no written resignation from the

Tender Committee.

She submitted. fhat the tender committee issued an addendum for an extra

30 day notice on top of the advertised 12o d.ays for response, a]1d submitted

evidence to Lhat effect.

The evaluation committee ra]]l<ed. 4G Identity Solutions first on the basis of

technica-l eva-luation of at1 reievant paperwork and the due diligence done in

ind.ia. Her evaluation committee started its work on 46 April, 2Ol2 and

submitted its report to the tend.er committee in time, on 7th M"y, 2Ol2 and

there was thus no delay atlributable on their part. This was within the time

frame allowed by law of 30 days for technica-l evaluation and 5 days for

financial evaluation'

The due diiigence team to india comprised of the following;

1,. Dismas ongondi- Director ICT and Leader of Delegation

2.DecimahiM'mayi-DirectorResearchandDevelopment
3. Edward Karisa- Director Finance and Procurement

4. Abd,irahman Bilacha- Director Risk a]ld compiiance

5, God.frey Lemiso- Manager Logistics and Operations

6. Margaret Mbugua- Procurement Analyst, UNDP

l, Sayed Farhad Toghian- ICT Associate, UNDP
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She disputed the audit findings that the evaluation process was not done on
an individual basis and said there are different score sheets for all
evaluators, before tJ:ey examined them in plenary. (The witness however
failed to table evidence of the ind.ividual score sheets).

The tender committee however was d.issatisfred with the financial report of
the evaluation committee and recommend.ed to trre cEo that a new
eva-Iuation tearn be set up for that purpose. The role of the Eva_Iuation
Committee she chaired ended then.

4,7L MR. WITLY KAMANGA, FORMER MANAGER PROCUREMENT

-Mr' wiI1y -Ecgreaga, -Lqryer Manager Pro-c-urement,-IEBC-appeared-.before
the Committee on Thursday 6tl: August, 2015.

He was seconded to tl:e IEBC from the Ministry of Finance on 14h November
2071, but began to act as procurement manager from 29m Septembe r 2012.
He has over 33 years' experience on matters of procurement. He was
seconded to assist the incumbent procurement Manager Mr. Nyachieo. He
was not a direct employee of IEBC but was paid by Ministry of Finance while
IEBC gave him a stipend to top up. IEBC had requested for a procurement
expert and he was the person seconded. He further informed. the Committee
that once at iEBC his expertise was neither sought nor was information
communicated. He was not assigned any duties in his appointment letter
nor-his posi-tion-clarijied. Duties were- as-sig,n-ed to-tilm-via-memoS from the
CEO. He was not involved in the procuring of the BVR kits. He chose to
leave IEBC after he was taken to court.

The witness submitted that every ind-ividual bid was independently
evaluated by the Technical Evaluation committee after
received an average score.

which each bid

- - ^ :-^rrt qsuu(i ijlal -ar.-is ruire i-ii t-ie t€r.i,-i€t'pi-ocess was j.,rn[eci ro cirar-ring the
letters to the successful ald unsuccessful bidders. . He did prepare t1,e
letters to both the successful and unsuccessfui bidders dated the same day,
but could not explain how the dates later changed in that Face Technologies
letter read 1"t November,2o\2 tjre same day they accepted the award, while
the unsuccessful bidders' retter were dated 6th November, 2012. The law

offer of

.siSninS

an award. on a number of occasions the cEO wouid delegate the
of the letterg to.successful and unsgcpg:lfrrl,hid$ers..to hin:. . ...,,, r,
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He informed ttre Committee that he was the acti.ng secretarSr to the Tender

Committee. He guided the members on the technical proposals, how to score

and he prepared the report. During the tender award,ing he held up each

physical sa:rrple of tend.ered device for the members to see what tJ:ey were

procuring. The observations in the minutes of the tender Committee show

tl-at they awarded a tender for suppiy of hand-heid devices. He was not

aware that 5,000 units were hand-held while ttre rest of the 3O,0OO units
were different.

The witness submitted that he was not involved in receipt of the EViD

gadgets as he was not appointed to the Inspection and Acceptance

committee. He a-lso did not in any way participate in the Government to

Government procurement of BVR.

4.12 IEBC COMMISSIONERS

The Commissioners of IEBC appeared before the Committee on 14tH a:rd 15u

September, 2015. Even as they appeared individua-lly, their submission was

based on a written submission ttrat is referred to hereunder. The

Commissioners were;

1. Mr. Ahmed Isaack Hassan
2. Ms. Lilian Bokeeye Mahtri- Zaja
3. Mr. Albert Camus OnYango Bwire
4. Mrs. Kule Ga-lma Godana
5. Amb. Yusuf Nzibo
6. Eng. Abdullahi Sharawe
7, Mr. Thomas Letangule
8. Ms. J. MuLhoni Wangai
9. Mr. Mohamed Alawi Hussun

Chairman
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner

The Commissioners roie in the procurement process in general is limited to
the approval of the budget and procurement plan at the request of

management. This was confirmed by the advice of PPOA. Whereas

Commissioners would have wished to play an active role in the procurement

process, the advisory opinion in repiy to management ietter Ref no'

IIEC/PROCl 14 l(36) from Public Procurement oversight Authority (PPOA)

vide their letter dated 24h May 2O7O clarified that this would be a breach of

section 38 and 44 of the Public Procurement and Disposal Act (Annex 5)'

Further, after BVR tender cancellation by the Commission Secretary, the

Commission sought a 1ega1 opinion from one of its external lawy-ers M/ s KTK

Advocates on the Commissioners'role in the procurement process. On page

3 of their ietter they stated as follows','Further, under Section 27 of htblic

iiirt^. ii.p.r, i ;j''i'i,t iu-.i" icc--,,;, I
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public entities are responsible .for ensuing that proper procarement
procedures are follouted'. This position concurs with Article 226(2) of the
Constitution of Kenya, 2OlO.

Procurement Plan

The Pubiic Procurement and Disposal Regulations, 2006 Regulation 20 (t)
states that a procuring entity sha-il prepare a procurement pial under
oanlj^- .)6 ll\ /^\ ^r aL^ A -a f--- -- -1- f:.- - - -, -12v\v, ta/ vr urs ^uL aul G4u11 rJ-lria-tluJ.il_l ytrar- as pajt C}I tne annuar
budget preparation process.

Regulation 20 $); A head of department shall submit arr annua_l
procurement plarr to the accounting officer at least thlrty days before the
close of each financial year.

Regulation 2o(5); The consolidated annual procurement plan shall be
prepared by the procurement_ unit and approved by the head of the
procuring entity and where applicable by the board of directors or a similar
body.

As set out above under PPDA regulations 2006, in accordance with the 1aw,
the Commission had 2O72/2Arc Procurement pIan.

The 20L2/2O13 procurement plan was approved by the Accounting officer
(head of the procuring entity) in compUance with regulation 2O[5) before
being presented by management to the Finance and Procurement committee
rneeting he-ld on 10e August -2012; Consequently, it is irrcorrect for the
Auditor General.'s special report to state that the salrre was not avai-1ed or
not approved.

on the procurement of the devices, Director ICT - Mr. Dismas ong,ondi,s
memo dated 6h December 2012 was never brought to the attention of the
commissioners. In fact the commissioners learnt of Mr. ong,ond.i,s memo-drring preme However, his sworn
ajSi-'-i" iat=i .9* ]'.1-::: Zii3 -i; li.c S*p,-ere J.oi.;:., 1-ij-.,.!i^c.pii 6i-co
goes against his opinion in the memo.

on 25th and 26tL January 2013, the Director ICT Mr. Dismas ong,ondi
presented a paper to the Commission plenar5z recommending 3O,OOO laptop
solution as the oniy feasible option (Annex 6),

Irie uommlsslon be.lIeves there was value lor money. The IEBC tender for
BVR Kits was carrcelled on 30tt' July 2072 by the Accounting Officer under
pC-vVC;.s I'.C,Stt:ri in irirn lri, iir... n.,l'1i,- l:,a,r;.-.r,:ltll:i;;:.d JtspOSa; ACt Z{}C5.: ,
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prior to cancellation, the Commission vide Chairman's letter dated 16fi July

2OL2 to the Commission Secretary expressed its deep concern at the delay

and implored the accounting off,rcer to expedite the procurement process

within the Procurement 1aw. The Commission meeting of 30e July 2012

noted BVR tender cancellation- MIN 136 and L37 1712012. Consequentiy

following cancellation of the tender by the Accounting Officer, the

Commission issued a Press Release and resolved to use Optica-l Mark Reader

(OMR) due to time constraints.

Fo1lowing calcellation of BVR tender and intention to revert to OMR, there

was publ-ic out- cry and condemnation of the commission by the public and

major political parties. Following the out-cry the grand coaLition Government

led by t].e President and Prime Minister with several Cabinet Ministers and

severa-l senior Government officia]s invited the Commission for a meeting at

Harambee House. The coalition Government impressed on the Commission

that it was possible through a Government to Government process to make

timely d.elivery of equipment without affecting the commission 2012l2ol3
budget.

The Ministry of Finance was directed to spearhead the process' As a result

of this process 15,OOO BVR Kits were delivered to tl:e Commission'

The BVR kits worked well and as a result registered 14,388,781 voters in a
period of one (1) month. These kits are stjll in use today for continuous voter

registration in compliance with Article 88(a) of ttre Constitution'

EViD Kits cost Kshs 1.4 billion (at the then prevailing exchalge rate).

However, d.ue to challenges of power soiution the kits worked part of the day

on Election Day 41312O13. The sarne kits have since been used successfully

in the over ttrirty (30) by-elections conducted'

The other challenges that led to sub-optima-1 performance on Eiection Day

were:

(i) Clerks not charging fuI1y the EVID kits for the required ei'ght (8)

hours.
(ii) Inadequate training
(iii)High power consumption due to biometric graphic required for

processing
(rv)Challenges of electric power in most parts of the country; which made

continuous charging of kits impossible. Unlike BVR Kits that came with a

power pack and in some cases generators, ttris is not so for EVID krt.

The nomination system was developed in-house and was used for

nomilation of candidates across the country and for preparation of ba-llot

paper proofs for the L2,776 carididates in the 2013 general elections. The

5t
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system in the by elections with absolutely no cheltenges experienced.

The Electronic Results transmission System (ERTS) cost Kes
104,932,231.00. The system was able to transmit 45oh of. the presidentia-l
results on Eiection Day then as a result of many layers of data security
arnong others it 'ma-lfunctioned'. This system has subsequently been
effectively and efficiently used in ali by-elections with excellent results.

The Commissioners role in the procurement process is linrited by law under
article 226(2) of the Constitution and section 27(2) of PPDA 2005. However,
it is our belief that the procurement was done in accordance with the 1aw
and achieved the five E's namely economy, effectiveness, efficiency,
environment and equity.

Presiding officers experienced difficulties transmitting results due to
- - feaqqns, -ar4949-&g!a BI$,, s-eg-v--e-r s-1o-wd-ouar.Jh-e-serv-er-original.ly-procured-

for RTS was temporarily con{igured to be used in preparation of EVID data.
This process ended rwo (2) days to ttre Election Day and was then configured
for RTS. This left very limited time for adequate testing of the RTS server
configuration. Consequently, the 1og irle frlied up the disk space allocated for
RTS and staLled ttre system.

Some of the presiding offrcers received inadequate training on technologr.

Some polling stations experienced network chaLlenges because some tallying
centers and polling stations had very poor network signal.

The eommission-rfever approved variation of-contracron rhe-p-rocurerh-e-nt bf
EVIDs including change of specifications. What the Commission discussed
in its meetings of 25tL and 26h Januar5r 2or3 was Management request
through a pienar5z paper as articulated. on 26tL January 2013, the Director
of ICT and the CEO presented a report to the plenary on implementation of
EVIDs.

rs rmportant to t though the EVIDs didn't work satisfactorily on
*'' i,iE-i^Cii 2;ui:;, ih;y (EviDs-hanci-heio a-,ro Laprops) have been erliciently
used in the over 30 by-elections so far conducted. The sa-rne conlinue to be
deployed successfully and therefore cannot be considered. a public ioss of
funds.

It was the commission plenary's expectation that management would

directed.
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Commissioners submitted. that they fulh11ed their functions in good faith

and within the law. The procurement and fina-nciaL management function

has been defined by law inctuding Arlicie 226 and 227 of. the Constitution of

Kenya 2010, Public Finalcial Management Act, and Procurement laws'

The matter concerning procurement of EVIDs was investigated by EACC a:rd

senior officers of the Commission have been charged. This matter is pending

tn Nairobi Ciminal case no. 16 of 2013 of Republic us James Humphrey

Osutago&3others..

According to Article 252(3) of the Constitution, the following commissions

and ind.epend.ent offices have the power to issue a Summons to a witness to

assist for purposes of its investigations;

a)

b)

c)

d)

Kenya National Human Rights and Equality Commission

Judicial Service Commission
National Land Commission
The Auditor General

The Auditor General in preparing the specia-l audit never accorded

Commissioners an opportunity to be heard as required in Article 47 of the

Constitution on Fair Ad.ministrative Action. Although the Auditoi General

has powers conferred. on him by Article 252(3) to summon witnesses, he

never used th.ese powers to assist him in the investigations.

The ConstitutionaL mandate of whether to source for a loan for procurement

of BVR was vested. in the Ministry of Finance. This matter was beyond ttre

rnaldate of the Commission.

4.73 PROF. GITHU MUIGAI, ATTOR.NEY GENERAT

Professor Githu Muigai, the Attorney General, appeared before the

Committee on Wednesday 16h September, 2015. He submitted as follows;

The idea of Biometric and Digitaliz.ed Voter Regrstration system (BVR) was

conceptualized by the independent Electoral ald Boundaries Commission

(IEBC) as ttre most appropriate and efficient in system for delivery of a

cred.ible voters register pursuant to its mandate under Article 88 of the

Constitution.

The BVR system would ensure that the data is captured and managed

efficiently in a manner that secures integrity of elections, assures data

security and engenders pubiic confidence.

In this respect, lhe Government made a decision to assist the IEBC to

procure the BVR kits through the Government of Canada on a Government
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various resolutions of the Cabinet Committee on the Implementation of the
Constitration.

The Government of Canada offered to assist the Government of Kenya to
acquire the kits through a Credit Finance Agreement with tJre equipment
being supplied by a canadian company. The financing was arranged
through Export Development Canada (EDC), while procurement carried out
by the Canadian Commercial Corporation (CCC). The Government of Canada
rQcrr'lLl'Ieo. ure sralro'aro urra-rtered lJaxk as the financier and the facility
agreement to be signed between the Ministry of Finance and the Ba:rk.

Towards this end, the Natjonar. Treasury was mandated to request for
assistance from the Government of Canada.

- 
consequenEy,_ a techni-c_a-l_team was_set_up comprising_of .the permanent
Secretaries in the Ministry of Justice, National Cohesion and Constitutional
Affairs and tl:e Ministry of Finance, representatives of the offi.ce of the prime
Minister, office of the President, the IEBC and the office of t,he Attorney
General' to facilitate ttre negotiations and. report to the Cabinet Committee.

The terms of reference of the technical team was specified as follows;

a. Consider artd validate the IEBC technical specifications for the BVR
system;

b. Consider the selection criteria for the selection of the BVR provider;
c. Develop a Memorandum of Understanding (MoU) to be signed between

the- Governments-of Kenya imd Can-ada, Setting ouT the deliveraFles
and the timelines within which certain deliverables should be met
and being cognizant of the timelines set out under the Elections Act,
20L7;

d' Advise on the hnancial implications of the credit facility from Canada
(the Committee would work in consultation with' the External
Resources Department

_oJ_th {i*lQ qlI,n ru e 
"qthe_rlalted ;_

e. Develop a Finalcia-l Agreement capturing tfre spirit of the MoU

The framework of assistance was underpinned by the Memorandum of
Understanding signed by the Governments of Kenya ald Canada settrng out
the general understanding between the two Governments.

The Mou provided for the following things, amongst others;

a' Facilitate the identifrcation ald selection of Canadian suppliers who
would be. .plepared to underfakg thg o!l,.eation: nf, ,CCC ;n,, a.;1.-,..
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contract signed between the GoK and ccc pursuant to this MoU in

respect of the Project;

b. IEBC and ccc to work closely in the identilication of the technica-l

requirements of the BVR suitable for the implementation in Kenya;

c. ccc wouid identify canadian suppliers who have satisfied ccc's due

d'iligence test wit}: respect to Canad.ian suppiier,s proposal and its

technica-l,managerialandhnancialcapabilities;i:

By a letter dated. 29th Au$r st2012 the Attorney General cleared the MoU for

signature. und.er lhe MoU, the canadian commercial corporation (ccc) is

described as a crowrr corporation, established by statute of canada, having

its head office in the cily of ottawa, in the province of ontario, canada'

It is an agenca of the Gouerrtment of canada uith a mandate to asstst

in the deuetopmerfi of trad.e betttteen nations and is committed to tlrc

formation of strategic alliances uith Gouernments to facilitate the

d"euelopmentofmutttallyagreeablespeaficcommercialsolutions.

subsequentiy, tJ:e Attorney GeneraL issued a comprehensive opinion on the

agreement for the sale and. purchase of hard'ware and license of software for

a biometric voter registration system between the GoK through the Ministry

of Finance and IEBC and Canad.ian CommerciaL Corporation vide a letter

dated. 186 September 2012. (Annex 7)

Materiatiy, the witness submitted. tJ:at ttrey advised the Government to

justify the d.irect sourcing method. adopted for the project, a]ld lodge the

same with Public Procurement oversight Authoriqy (PPOA) as required by

public procurement and Disposal Act, 2005 at paragraph 5 of the opinion;

our uieut is that this is not necessaity a negotiated Loan; the supplier

tucls asked" to quote, based. on the technical specifi"cations bg IEBC and

all'the GoK is doing presentlg is discussing oueratt project det'iuery

dgnamics, rather tLtan the financing aspects,-and tl:Lis is regardless ot'

arla export credit guarantees the canadian Gouernment (through

Treasury)hasalreadgcommitted.itsetftothefinancingarrangement,
but on commercial terms, hence the issues raised aboue require

legitimation bg Treasury executing ruecessary papers 1ustifuirug the

direct sourcing method. ad.opted. for this project, and lodgirug ttrc same

u.tith PPOA as required bY lau't'
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18n September 2
arising from their

012 and 19e september 2ol2 where the following issues
opinion were discussed:

a. Legal Status of Morpho Caaada Inc.
b. The Procurement process;
c. Due diligence and integrity concern of the entity;
d. Effective date of contrait;
e. Payment schedule;
f. yariation of agreement;
g. Limitation of liability on CCC;
h. Exemptions including tax exemptions and pre-shipment

inspections;
i. Governing law and dispute resolution

From e-m-ee-tings,.S.tate-Law office-noted-that ttre issues-su.rrounding t}-re
procurement and due diligence had not been sufficienfly been addressed
and thus remained outstanding.

The State Law Office had by its advice dated 24e September, 2072 to the
IEBC and the Ministry of Finance cieared the agreement of execution
provided tlrat Ministry of Finance "@,, for the
outstanding issues arising from our opinion of 18tr, September 2Ol2 and the
subsequent technical committee meelings. (Annex g)

By a ietter dated 22nd October 2012, the State Law Office cleared the facilify
agreement of Euro 65 milljon reiying on the commercial judgement of the

procuring agency.

By the sallIe letter, Ministry of Finance was further ad.vised to ensure proper
due diligence of the financial aspects of the facility agreement and ensure a_11

the conditions precedent are in place as required.

By a letter dated 31st October 2OI2 the a leeal
oprnion-to -tf, J StanarrA . Qhartered Bank as a condilion precedent for
etTectveness of ttre loan faciliry in accordance with schedule 2, section 2.3 of
the facility agreement, whose purpose served to assure the iender that the
tralsaction was lawful and that aI1 the lega1 process had been followed.

In view of the above, the witness concluded that;

the sale and purchase of
b,iometiq . .u 

o!?.1,.ruqistration
harduare and license of sofiware for a
srystern l7.e[yleen |hf IP.BC o.nd .Ccl:td:cl
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commercial corporation but merely raised 1ega1 concelns concerrllng

the transaction that needed to be addressed'

b. The State Law Office had. by its advice to the IEBC and the Ministry of

Finance cleared the agreement of execution provided that Ministry of

Finance "assumed responsibilitu" for the outstanding issues arising

from our opinion of 18e septembet 2012 and the subsequent technical

committee meetings'

c. As noted in the MoU and the subsequent contract, CCC is described as

a crown corporation, estabiished by statute of canada, having its

head. office in the city of ottawa, in the province of ontario, calada

mandated to assist in the development of trade between nations and is

committed to the formation of strategic a-iliances with Governments to

facilitate the development of mutually agreeabie specific commercial

solutions. ccc is described as a statutory entity af1d recognised as

such bY the Government of Canada'

d. The commerciai decisions made in the transaction in question were

madebytheprocuringagencytowhomonwhosebehalfweissuedt.lre
Iegal opinion to the standard chartered Bank as a condition precedent

for the effectiveness of the loan facility'

+-T4MR.HASSA"NABDALLA,MANAGERADMINISTRATIOhI

Mr. Hassan Abda]la appeared, before the committee on 23'd September'

2015. He was the chairperson of the Inspection and Acceptance committee

of the iEBC. He is currenfly the Manager Administration'

He submitted. that the Inspection and Acceptance Committee was composed

of the following;

. Hassan Abdallah (Chairman)

. Andrew Limo (Vice Chairman)

. Peter Muingai (Member)

. Mary Mwaka (Member)

. Beatrice Njoroge (Member)

. Arnold Wekesa (Member)

" Adan Katelo (Member)

. isiah Langat (Member)

. KEBS (Member)

. Gabriel Mutunga (Secretary)
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was
and where required to test good.s received, or to rnspect and review services,
works in order to cerlify compliance with the terms and specifications of thecontract and accept or reject on behalf of the Commission the delivered
goods, works, seryices or consultancy SCr\NCCS

The witness submitted that the functions of the Inspections and Accepta,ce
Comrn ittee included the foliowing;

(i) Inspect and where necessary test the sood.s reeeived

(ii) Inspect ald review tJ-e good.s, works, or seryices in order to
ensure compiia,ce with the terms a,d specifications of the
contract.

(iii) Accept or reject on behalJ of tl:e commission, the derivered
goods, works, or services.

The Inspection and Acceptance committee a-lso ensured that:

(i) The correct quality has been received.

(ii) The goods, works, or services meet the technical standards
defrned in the contract.

(iii) The goods, works, or services have been delivered or complbted
on time, or that any delay has been noted.

(iv) AIi required manuars or documentation have been received.

Hence the primary task of the Committee was
-e4q4aq44g 

qf gsods that havebeen delivered to determine conformity with what was ordered yia thepurchase document. In some cases, the acquisition may require speciatized
skills or expertise in examining the goods to determine conformance
Inspec tron also involves the act of testing what is purchased, either all items
delivered, or the frrst item delivered or by random sampling of some or aLlitems delivered. Testing determines that the goods purchased are inconformity with
purchase documents
technical specifi cation

the suoplier's and /ot - rnanufarl._t:f:-s, :,:bl:shld
and that the goods perform to a satisfactory level.

After completing an inspection of performance test, the committee provided
an inspection report confrrming that tJre inspection/testing has occu...da-nd the goods have passed or failed the inspection /test and theCommission accepts or rejects the product, seririce or works.

Mr Abdallah submitted that the procedure for condu ctrng inspection ald
acceptance of goods was as follows.

KNA: Report oi rhe Public Accounts cor*itter ii the 
,specio.r 

Au.dit Report on the procurenent oiELectronic Voting Deices t'or the 2013 Generot'Electiotn-iy-the tEtsc of June, 2a14



. The procurement deparlrnent informs the chairperson of the

Inspection and Acceptance committee about the impending delivery of

goods and the exact day and time of the delivery'

. The procurement department also provides the necessary

documentation regarding goods to be delivered'

. The chairperson of the Inspection and Acceptance committee then

. Depending on the nature of goods received the committee wiil then

make a determination on whether to conduct the inspection itself or it

may need additiona-i expertise in order to carry out tl:e exercise'

. The inspection exercise is then carr-ied out and an inspection report is

produced and. given out to the Procurement Department for their

further action.

The procurement of the Biometric voter Registration kits and the Electronic

Voter Identifying Devices was done through an international open tender'

The procurement process of the Biometric voter Registration kits was

terminated at some point for reasons not known to the witness, and the

central Government was later on involved- in the procurement process for

the Biometric voter Registration kits. The procurement of the Electronic

Voter indentifying Devices was undertaken to completion'

with reference to tJ:e Biometric Voter Registration kits the chief Executive

offrcer/CommissionSecretaryappointedaSevenmemberAdHoc
committee via a memo d.ated. l8t]. october, 2ol2 lo carry out the inspection

and acceptance of the Biometric voter Registration kits' The witness

submitted. that he was a member of this committee and the inspection for

the same was cond.ucted and a report produced. The other members

included:

. Dismas Ong'ondi (Chainrtan)

. Nancy Kariuki (Member)

. Col. (Rtd)J'P. Gichuhi (Member)

n Stephen Ekilen (Member)

n Beatrice Njoroge (Memb'er)

. Abdi Elema (SecretarY)

with regard.s to the Electronic voter identjficatron Devices the Inspection

and Acceptance committee was never advised to conduct an inspection of

the Electronic Voter ldentily Devices. He was informed that factory

inspection al]d. testing was supposed to have been carried out on the

Electronic voter Identifying Devices at source. His team was not facilitated

to travel. Furthermore the trlectronic Voter identity Devices were
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a

rnspection exercise

4.15 AMB. ROBINSON GITHAE, FORMER MINISTER OF FINANCE

Amb' Robinson Njeru Githae submitted a memorandum to the Committee,
on his role as a Finance Minister during the time of the ,Government to
Government' procurement of BVR. He is currenfly the Kenyan ambassador
to the United States of America.

He submitted that the procurement moved from iEBC, an independent body,to Government to Government arrangement when I.E.B.C issued a press
statement that they had cancelled the tender for the procurement BVR kitsand consequently tJ:ey would use manua] system for lhe 2ol3 Genera-l
Election.

-Both-P. 
N. U- and-.O.D-M- eo a1itio n partie s-s tate d- cate goricaiiy fbut for-different

reasons), that they would not participate in 2013 general if it was conductedmanually and more so if there were no BVR Kits for voter identificationpurposes. There was panic and pandemonium in Government circles as aresult of the IEBC decision

A-rnb. Githae submitted that he did not have the specifics of budgetaryallocation towards the procurement and that they could be accessed from
Treasury.

He clarifred t1.at the rationale of seeking an expensive external loan(Principal of Euros 6s,1s2,629) was becausi I.E.B.g refused to surrender
back to tl:e Nationa] Treasury the funds that had been allocated to it for the
p-Io!_!r_ernen! gI BVE Ets Iq _snable G.o,K now -to procure them.-_IEBC
claimed that they would therefore use the said funds to purchase other
election materials that had not been funded by National Treasury.

Moreover, the Government had no funds to pay for t.I:e BVR Kits. The
Government overdraft at tlee Central Bank of Kenya had been exceeded andthe latter was not prepared to increase it even on temporary basis. The tax
revenues from K.R.A were decreasing. K.R.A was not meet_ing its targets and

-the 
tar:gets -l,rad-to-be revised -downwar.ds -to-reflect the-acfual-and truposition.

The_loarr was paid up front, in order to save lead time on the disbursementof the loan as the BVR Kits Manufacturers stated they would only start
assembling them once tJ ey had been paid. if the Government had not paidupfront, the BVR Kits would have been received after the election and notbefore. Time was of the greatest essence.

por v ezTng uer lssues
to ministries in order to buiid up the cash reseryes at C.B.K. Once the loanproceeds were received from Qanadian Qom merc,ial Co:-porat;.on, Lhe fic.ezp :,,,ji -.: i,?:rr,,.q;on excfrequer lssues lvas immediateiv lifted
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Amb. Githae ad.ded that Canad.ian Commercia-l Corporation is not a broker'

It is the commercial arm of the Canad'iarr Government' A11 Canadian

Government Commercial transaclions are routed through Canadian

Commercial Corporation, and is ttre equivalent of JICA (Japa]l), or GTZ

(Germany). uost donor countries have such al] arm inciuding u.s'A, uK

and France.

The Ambassador maintained that there was tl:erefore no such loss of Euros

2,676,628.80 pertained to brokerage'. This was the mandatory cost of the

ioan including:-

(i) Application fees
(ii) Appraisal fees
(iii)Commitment fees
(iv)Disbursement fees
(v) Guarantee fees
(vi) Revolving facilitY fees
(vii) Default fees
(viii) Renegotiation fees
(ix) Baloon paYment fees
(x) Actual interest rate charges.

He submitted that he was not aware of the specilic details of the proposed

alternative financing by th.e Government of Prance, but the proposal was put

on hoid by G.O.K because there was neither suflicient nor adequate tirne to

election d.ate to proceed. on two or more simuitaneous negotiations of the

loan. Time was of the greatest essence. some tough decision had to be

made for the sake of t].e country and. t}.ey were duly made. A: fu as the

witness was concerned., it turned out Safran Morpho of canada is the same

Safran Morpho of France'

The former Finance Minister stated that he was not aware that the Attorney

General advised against entering the contract. According to him, the

Attorney GeneraL was in fact a ranking member of the Cabinet Committee

that was implementing the constihrlion a]1d the purchasing of BVR Kits'

His office was thus nluy irrrrolved in ttre negotiations as far as he could

remember.

Amb. Githae completed" his submission by saying that National'Treasury
saved the cou.rt y from possible election violence because if the BVR Kits

had not been piocured, and thus d.eserves commendation for the swift

decisions that it took.

4,L6 ME. JOSEPH KINYUA, FORMER PERIVIANEI{T SECR.ETAR.Y,

IVTINISTRY OF FINANCE

The chief of stalf and Head of Pubiic service Mr. Joseph Kinyua appeared

before the Committee to adciuce evidence on the Procurement of Electronic

,,.'n.i.,. !!..,t,.ri -,1 li5 )11t.ii;-
,\r !/ r. r\rrv, ! e, , - -! -
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t

on

(i)

Independent Eiectora-l and Boundaries commission (IEBC)

Mr. Joseph KJnyua informed the Commiftee that:_

(a) Procurement of B\IR Devices

(iil

Following the decision by the cabinet that the IEBC proceeds with
Biometric voter Registration (BVR) system, IEBC initiated the process
vide their ietter dated 7m August 2012, requesting the permanent
secretar5r, Treasury for procurement of 15,0o0 BVR kits on Government
to Government basis, at an estimated.cost of Kshs. 6,rgr,64a, 000.

The Cabinet Committee on implementation of the Constitution during
its meeting on 9n August 2ot2 directed the Ministry of Finance to
initiate the Governrnent to Government process of securing assistance

- from the Government of Canadato enablelEBC-p-r-o-curEBiomttda Votei
Registration (BVR) system by the deadline of 30n septembe r 2012.

The Cabinet also authorized formation of a Technical Committee to play
an oversight role in the procurement process, while IEBC who has the
responsibil-ity to conduct ald supervise elections remained responsible
for the procurement of the BVR kits.

(iii)

(iv) The Technical committee was to ensure that the timelines were
observed and to prepare the Mou for the Government to Government
procurement. The members of the Technica-l comrnittee comprised the
Ministry of Finance, o,ffice of tbe pr-ime M_irristeg,- I\zlinistr-y,of J-uslic_e,
National dorresio., ,rra -co".titutional 

Affairs, oflice of the president,
IEBC and Representatives of the Attorney General. The Technical
committee was to report to the permanent Secretaries, committee
comprising office of the president, ofEce of the prime, Minister Ministry
of Finance, Ministry of Justice, National Cohesion and Constitutional
ajIairs.

(v) IEBC was vrhollv resocn-"ibie fcr tl:e terh:-.:c:-r s.,-ec,i:.cii,l,l.: r-:,j ,,r:".

actua-l execution of the procurement of the equipment while the Ministry
of Finance was responsible for financlng. The Minister for Finance wrote
to the Government of canada on 96 August 2ol2 requesting for the
Governrnent-to-Government financing of the procurement of the BVR
kits. The Government of canada confirmed their financial support in
tlreir letter dated 18ft Augu st 2012.

("r) The cabinet committee was apprised of the progress made by IEBC
.1,:tJr respect tc the snecificaii.t,trs ,:r,r;.1 ii,,., 1,1i,:i:,i) :..i..i,ii,:..ulc ,:ici.:ii,.,i1,,! :: l:;
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BVR kits. The Committee was satisfied with the progress and directed

the then Minister for Finance to communicate to the Government of

Canad.a. During this Cabinet Committee's meeting lhe Offtce of the

Prime Minister presented an offer from the Governrnent of France to

support the procurement of the BVR kits. After some detberations, it
was resolved that since the Govemment had already engaged the

Government of Canada, it was inappropriate to engage with another

development partner on the seme issue. The then Minister for Finance

subsequently communicated with the Government of France, thanking

them for the gesture but indicated that GoK was already with the

Government of Canad.a and discussion were at very advanced Stage.

(vii) The Export Credit facility by the Govern:r:.ent of Canada is operated

through tl:e Canadian Commercia-l Corporation (CCC), which acts on

beha-lf of the Government of Canada as the contracting Agency' The

Export Development Canada (EDC), also a body of the Government of

Calada, acts as the insurer providing guarantee for the credit which

would be provided by a recognized bad<.

("rii) As part of the process for securing the credit, GoK was to sign a

Memorandum of Understanding with the CCC, acLing on behalf of tlie

Canad-ian Government. After clearance from the Attorney-General, t].e

MOU between the GoK and the ccc, was signed on 29e August 2Ol2

iayo:g the framework for Government-to-Government coopeiation.

According to MOU the Canaciian Government was to identify the

supplier.

(ix) The Canadian Government recommended two potential Canadian

suppliers: a consortium of Ca.nadial Bank Note Company (CBNCO) a:rd

Electoral. Systems Identi-f,cation (ESIO, formerly code Inc.); and the

Canadian Office of Morpho Technoiory. The consortium required up to
one month to start the work while the second company was ready to

begin in trro weeks. Given the tight timelines, iEBC preferred the second

option of the Canadian Of{ice of Morpho Technologr'

(x) The signing of Memorand.um set the stage for the CCC, as the agent of

the Canadian Government, to engage with the Independent Electoral

and Boundaries Commission (IEBC) to work out the detaiLs of the

procurements of the kits.

(xi) The Agreement for the sa-le and purchase of the hardware and iicense

for the software for the BVR System was signed on 24b September

between ccc, GoK (thorough the Ministry of Finance) und IEBC.
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Financing Arrangements and the Actual Anount spent.

Budget Allocation

IEBC required Kshs. 6,L91,640,000 for procurement of BVR machrines.

The funding had not been initiaily provided for in the year 2Ol2/20I3
financia-i year budget for the IEBC but Treasury approvat for the additiona-l
funding was later given and regulaized in the Supplementa:y Estimates I for
.1- ^ an

Financing Arran gements

Owing to time constraints, it was preferred that the provisions for this
procurement be financed through external borrowing in line with the Cabinet
directive as opposed to ttre usual financing through domestic

- r eve nu e s /-extern al-b orrowin g- o r th_rou gh- grants-

The Government of Canada through CCC, presented to the Government of
Kenya that the Standard Chartered Bank UK was willing to finance the project
as the lender.

The Ministry of Finance secured a credit facility of Euro. 65, LS2,62g from
Standard Chartered Baxk UK as per copy of the finance agreement dated 25h
October, 2072.

Actual Amounts Spent

While awaiting the disbursement of the loan proceeds, CCC required an

--aduanee-p-ayment to enable them-to-rnake-arrangements-for-the prodqc-tion
and deljvery of the gadgets in good time for the elections. It became necessa-ry
therefore that part of the Exchequer issues earlier on availed to IEBC be used
to pay the hardware and license of software for the BVR system.

To make payments for the CCC towards the BVRS, IEBC requested the
Treasury to make pa5rrnents in EURos by way of payment Advises (pas).

'I'o make payrnents on behalf of iEBC, g_quivgJgnt a41gg4ts in-K_shs. were
trai-lsierreci ircru iEijc into deposit account no.0i-0rO-EOOZ ibr the Mrnisiry
of Finance -87, for onward transmission to CCC. The money recerived from
IEBC to the Ministry of Finance wasd therefore not received into the
consolidated Fund. The total amount transmitted to ccc was Euros
56,209,189.69 equivalent to Kshs. 6,287,482,264 for the acquisition of the
BVR equipment.

The hrst 40% installm ent was payabie upon sign:ng of the agreement and al
amount of Euro 22, 483,675.87 equivalent to Kshs. z, 4z6,49g12C,4 at an

,. {.- ,. , i,,. . r ., : t.,,
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exchange rate od. 110.1465per Euro was released to ccc by the centra-l Bank

of Kenya on 24*- October 2072 vide STD02O12 through PA No' 105646'

The 60% ba-lance of the tota-l sum of the contract for the saLe and purchase of

hardware and.license of software for the BVRS was released by the Ministry of

Finance on beha-lf of IEBC, through processing Ref. No. 061090000050777

amounting to Kshs. 3,810,983,060.00 converted to Euro. 33,725,513'81 on

26th October 2A12 vide STD26LOl2, at an exchange rate of 1L2,99 per Euro

as per PA No. 105650.

The balance of Euros 8,943, 439.OO of the loan was used to pay for the

insurance premium cover for the 1oan.

The Standard. Chartered Bank, UK disbursed the loan proceeds as follows:-

On 9m November ,2012 Euros 8,g4g,439.OO was released to EDC Canada as

payment for the insurance premium cover for the loan'

Euros 56,209,189.69 of the loan facility initially disbursed to ccc
reimbursed to the Treasury and received into the deposit account No. (old) 01-

010-1007, New account no. 1000122315 as per tJre tabie below.

DATE AMOUNT (EUROS)

14.11 .2012 25,294,135,36

14.11 .2412 22,483,675.87

28.LL.2072 2,gt},459.48

28.O2.2013 5,620,918.97

TOTAL 56,2O9,189.68

No 10ss was therefore incurred from the above transactions.

(.) Rationale for seeking External Financing for the BVR Dewices

It was preferred. that the provision for this procurement be financed through

externaL borrowing in line wilh the Cabinet direclive'

The loan negotiated. between GoK and the Standard Chartered Bank UK was

commercia-l and cheaper than the slmdicated loan contracted in May 2072

since EDC provided a guarantee. This is reflected in the lower interest rate

margin of 2.7SYo compared to 4.75o/o for the syndicated loan. However there

was a premium or the guarantee d, l.5g% and a fee charge by ccc of 0.5% of

the facility. A11 in a1l he cost for the facilitywas 5'72%p'a'
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n
instead of the Engaging the canarrian Government Directly

The Minister for Finance wrote to lhe Government of Canada on 9ft August2ol2 requesting for the Government-to-Government fi,ancing the
procurement of ttre BVR kits. The Canada confirmed their f:nancia-l support
in their ietter dated 18e August, 2012.

Further the Export cred.it Facility by the Govemment of Canada is operated
through tlle CCC, which acts on behalf of the Government of Canada a.s the
contracting agency. The Export Development canada ((EDC), a-1so a body of
tl-re Government of Canada, acts al insurer providing guarantee for the
credit on behalf of ttre Government of Canada.

The GoK therefore directly engaged. the Government of Canada, which then
provided the ccc and the EDC to ha-ndle the matter on her behaif.

-(e) Details of tlie propoied-atGrnitive Enarrc ing by the Government of
France, and Reasons for GoK,s Rejection of the offer Lead.ing to
Direct Procurement from Safran Morpho

(i) Proposed Alternative Fiaancing by the Government of France

The cabinet committee during its meeting on 176 August, 2ol2 was
apprised of the progress that had been made particularly by IEBC with
respect to the speci{ications, qualificalions and timelines set for the delivery
of tl:e BVR kits. The committee was satisfied with the progress reported andit directed the then Minister for Finance to communicate the documents for
the specifications, qualifications and delivery timing to the Government of
Canadd. - -

(ii) Procurement from Safran Morpho

During the same Cabinet Committee's meetir:.g the Office of the prime
Minister presented an offer from the Government of France to support the
procurement of the BVR kits. After deliberations it was resoived that since

- - ----the-Government had-already-engaged tJre Government of eanada;it,wasnot
2nnrnnriate to eng.a-_ge ',i..1th a::lth:r j--,-5!1..L1:J:J:.*.;_.:: ",_::,i-:i..:e11t::.;1..:. :,:i,,i:: ja== i;s_:.The then Minister for Finance subsequenfly communicated \Mith the
Government of France thanking them for the gesfure but indicated thal GoK
was already engaged with the Government of ca:rada and that discussions
were at an advanced stage.

The Canadian Government recommended two potential suppliers a

Systems Intern
the Morpho Te
the'work w-hile

ationa-l (ESI, formerly coDE Inc.); and the canadian office of
chnolog-y. The consortium reerrired 1.1p r! gne irc::.ii, tr,-sl:,_i
the second company was ,"rJy to begrn- in two *..u". Given
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,
the tight timelines, IEBC preferred the second option of the Canadian Office of

Morpho Technologi

(f) Failure to heed. the Advice of the Attorney General against Entering

into the Contract

The cabinet authorzed the formation of the Technical committee to play an

oversight role in the procurement process. The committee was to ensure that

the timelines were observed and. to prepare the MOU and other contract

documents for the Government-to-Government Procurement' The AttOrney

General was represented in the Technical committee whereby they provided

the iegal guidance towards entering the contract'

The Attorney General provided a written concurrence in support of entering

into the contract vide his letter Ref. No. AG/CONF l2tl54l1 vol' I (41) dated

22"d October 2AL2'

Committee Observatio ns

The Committee observed that:-

(ilsingiesourcingoftheBVRkitsfromtheCanadianCommercia].
CorporationthroughtheCanad'ianGovernmentbytheGovernmentof
Kenyawasnotnecessari]ythebestandmostprudentmethodtousein
procuringBVRkitsusingpublicresourcesinspiteofthetime
constraints. It was therefore unlikely that the Government got value for

morley.

(iilPPDA,2005a.].lowsforsinglesourcingifjustilredbythecircumstances
and when there is no time to go through the tendering process' iEBC

had a-Il the ti:ne to fol1ow the tend.er process and procure the BVR kits

intimeandt}relackoftimeshould.havefaliennaturallyandnot
createdbytheCommission,sfailuretocarryorrttheprocessintime.

(iii) The Mou signed. between the GoK and the canadian Government

required'thatonlyCanadiancomparriessha]lsuppiytlrekitshoweverthe
kitswereeventuallysupplied.byFrenchCompanySafranMorphoandat
a higher cost than what it would have charged were it engaged directly by

GoK/iEBC.

(iv)Theoffertosuppiyt]rekitsbytheGovernmentofFrancefromthewas
turned. down and the then Cabjnet Secretary, Finance curiously wrote to

the canadian Government asking them to urgently confirm their offer

and fast track negotiations on supply of the kits'

17
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Cabinet Sub-Committee was only advisory and was to ensrlre that theprocurement process is completed successfu_lJy.

("i) The choice of sapran Morpo to supply the kits was informed by an earlier
engagement with IEBC and was not a preference to arry of the members ofMinistry of Treasury, cabinet Sub-committee or office of the prime
Minister.

(r'ii) There are aiiegatrons that canadian commercial corporation received an
over Euros 200 rniiliep as agency fee.
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PART V

5.O OBSERVATIONS AND FINDINGS

General observations

In calling for evid.ence, the committee was guided by Article 125 of the

constitution wLrich gives it the salne powers as those of the High court' It is

stated that:-

1. Either House of Parliam.eTlt, or any of its commitlees, Lrns poTDer to summon

ana person to appear before it for-the purpose of gtang eadence or prouiding

informntion.

2. For the purposes of clause (1), a House of Partiament and arLa of its
Committies has tle same pouers as the Higlt Court-

to enforce ttg attend.ance of utitnesses and" examine them orL oath"

affirmahon or othentis e ;

to compel th-e produchon of documents; and

to issue a commission or reEtest to examine witnesses abroad.

After due consideration of submissions and evidence adduced, the

Committee makes the foilowing obsewations:-

1. While the IIEC had laid down structures of electoral reform, the new

IEBCtooktooiongtooperationalizethechanges.Thenew
commission largely tad staff transitioned from the IiEC/IBBRC
including Regiona] ElectoraL coordinators and three commissioners

arnong them the chairman Mr. Isaack Hassan and Mr' Abduliahi

Sharawe. A successful pilot of electronic voter registration was

previously done in eighteen constituencies. The Commission either

took for granted t]-e desire by Kenyals to avoid a repeat of the 2oo7

post election violence or under-estimated the possibilily of Kenyals

loing back down that road. Subsequent failure of tl:ese devices on

Et..tio1 Day had the potential to re-ignite simmeri'ng tensions'

2. Elections are more of a socio-political practice than they are a lega1

process. The commission did littie to inspire public confidence,

leading to widespread. outcry and condemnaLion when it was

announced that they would resort to the optical Mark Reader, after

the tender for BvR was cancelied. During submission, offrcial's of

iEBC seemed. to have a misplaced. self belief and an over reliance on

technicalities. This is further evidenced in their post election

evafuation report that fails to capture the saLient failures of the

Commission.

(a)

(b)

(c)
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among Kenyans. This has pushed the pursuit of ,tamper proof icr
systems that have come at great expense. These systems however, will
do Iittle if not complemented with proper training and integnty of
electora-l stajf. Evidence submitted indicates that the tailure of the
equipment was largely attributed to human failure due to inadequate
preparations. in some technologically advalced countries like the UK,
elections are stil1 manua-l and results are accepted by all. in
developing democracies, the per capita spending o., elections is
estrmated at g1 md $s per person and voter respectively. The cost of
conducting elections should be proporlionate with the registered
voters. In Kenya registered voters stand at 3so/o compared to India
witlr voter listing at 67%o of the total population. There is need tojnstitute austerity measures in d.etern-rirrirrg the cost of conducting
elections and rationaliz.e the budget items to reflect the urgencSz ald

- -i-rrportalce in achieving -va-lue for money afld -ensuring-successful, --
conduct of democratic elections come 2072.

4. The Government's intention to procure the BVR devices for IEBC was
in the public good, given the circumstances. The IEBC faiied to utilizethe Kshs.I2 billion budgetary ell6gafi6n even a_fter prodding by
Treasury (Annex 9). The commission had abdicated iis duty.-The
intervention by the Government was meant to prevent the country
from entering into a potential state of uncertainty with manua_l
elections, even though the execution to procure was not done
properiy.

rclse ue to

5. Governance at the commissiga we! pgol *ith epparqn! mis_trust-betw-een Commissioneis ind the eEO, ana witfrin tt " "....tariatitself. There were constant media iealages with the chairman at one
time intimating that t]:e star Newspaper was like a ,,notice board"
within tfre commission. The first BVR tender committee resigned
citing interference by the CEO. The Commission itself learnt oi th.
cancellation of lhe BVR tender through breaking news text message
a1ert, 417.. There was no heaittry communi,cation 1ine at the
Gommission;--at- - nrost - tim es - the--- corn-mrrn-ic-ation---beFre en tij-
Clmn:s."lc:: a::d th e seiretal at -+lis r:at ; 1 :r:.:., i.,i !l s.

6' The failure by IEBC to procure BVR was n resu.it of vested finarcial
interests pitting the Commission against the secretariat. Accusations
and counter accusalions compounded by contempt ainong the
opposing camps during submissions paints a clear picture of ,r.
orgalization at war with itself. Expecting a better outcome in the

7. The former cEo cited various instances of interference by the
']t':.'::rissic:t t:- , . 1 ,. .Lri.s. l'ir" Jira_ri rrrij.rr trl[erv"rr"o ,,-, 1a";
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deployment of staff within the commission as evidenced by one

instance involving Mr. Bernard Nyachieo (Annex. 10). Evidence by the

former cEo was that these aclions handicapped his control of ttre
secretariat. The Chairman also personally appointed lawyers to act for

the commission in the supreme court petition (Annex. 4)' This

exposed. the chairman as participating in the procu'rement by IEBC'

g. The Commission Secretariat had poor record keeping and/or was

d.eiiberately unwilling to provide documentation. The Eval'uation

Committee, for instanie, could not produce individua-l score sheets for

the BVR tender Process.

9. IEBC has far too many Directorates, curTently standing at nine' Some

of these Directorates had overlapping functions. There was apparent

duplication of roles from such Directorates as Voter Registration and

Electora-l Operations, Voter EdUcatjon and Partnership, Research and

Deveiopment and Information, communication and Technolory (icT)

to the extent that ttre competing nature rendered operations

ineffective and created confusion at the IEBC'

10. During submissions by the IEBC Commissioners, it was apparent that

ma.1'ority of them could not satisfactorily explain to the committee

their daily routine work, in a fuil day's engagement. The committee

was of the view t].at the involvement of the commissioners in
administrative and operationa-l roles vested in the secretariat couid

have been occasioned by lack of fuil time duties for the

Commissioners.

11. In conducting investigations of this nature, the committee was of the

view that evidence being add.uced by the witnesses could be of great

benefit to the Ethics and Anti-cormption commission (EACC) and the

office of ttre Director of Public Prosecutions (DPP); who couid launch

immed.iate investigations and prosecuLions based on ttre real time

informalion, without necessarily waiting for committees'

recommendations.

Procurernent of B\IR at the IEBC

12. The committee find.s that the commission's procurement was not

guided by a procurement plan, or that the pian was inadequate, or

both. The timing of procurement of devices was so tight ttrat it
indicated that thls process was deiiberately designed to fail despite

Treasury allocating Kshs. 12 billion'

13.',]'he Accounting officer broke basic procurement rules' vy'itnesses

submitted" that the procurement process was fauity ab initio' The

mismanagernent of the process saw the taxpayer spend an extra

Kshs.2.2 biiiion.
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a:rd the delegation to india for due diiigence in disregard of t_he law.
Ms. Decimah M'mayi and Mr. Edward Karisa were appointed to the
Evaluation Committee ald due diligence trip to India despite having
served in tlee Tender committee. Ms. M'mayi thereafter ?erbally,
stepped aside from the Tender committee. The appointment of these
persons to the Committees was in direct contravention of Regulation
16 (4) of Public Procurement and Disposal Regurations 2006.

The Ist render committee resigned in a huff citing various reasons
generally castigating the cEo for interference. The due d.iiigence
report from India was not properly done. Apart from un-procedural
composition of the team, the group returned with a dissenting opinion
by one of the members. These procedural discrepancies could have 1ed
to rejection of award to 4G technologr by the Tender Committee.

Even though the trublic Procurement and Disposal Act 2oo5 section
36- a ave been
prudent for the accounting officer to have consulted the tender
committees tf-at had haldied this procurement all along.

15. There were vested interests in the Commission. It was alleged tJrat
the chairman, Mr. Isaack Hassan and commissioners Mr. Mohamed
Alawi Hussun and Mr. Thomas Letalgule and others in the secretariat
fronted Face Technologies. It was further cleirned that the CEO
favoured 4G Identity Solutions. This is what led to the stalemate
during procllrement cuiminating in the CEO terminating the tender.
The Chairman claimed executives of bidding companies used to visit
the CEO's office and not his.

16. The 2od Tender committee iea by M.. Immaculate Kassait
recommended award to Face Technologies which had. quoted Kshs.
825,745,941.31 above budget. This was in direct contravention of
Regulation 10(d) of the Procurement Regulations as well as Section 26
(3) of tJ:e Pubiic Procurement and Disposal Act, 2005 that require that
a Tender Committee awards within available funds.

-7 
7 . Th ere-was -n o-vid ence-- o-f' the evdu atio n te am-a on du cEn g in divi du al

;_.r!:::._: i ._._.:r:r jJ j L_ t.r;5*-eli-U; iU(C j Oi -u;-re

Procurement Regulations 2006 that states;

"Each member of the technical evaluation committee shall evaluate independently from
the other members prior to sharing his or her anolysis, questions and eviluationiicluding
his or her rating with the other members of the lechnical et,aluation commilee.,,

Procurement of BVR by the Government

,1

18. After the inability by the commission to procure BVR equipment, the
Grand Coal.ilion Government responde( tg general canceqnE hv r,^..

:. ,. : .i.j -,i5Y.i.^:.:
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stakeholders by offering to finance the procurement of the devices for

th.e IEBC

19. The essence of a GOVernment to Government procurement was for the

borrowing Government to access favourable financing terms from a

friend.ly nation, for its development objectives. This process was

undermined'byTreasuryofficia.lswhosawtheprocurementaSan
avenue to iegitimize a process that was marred by irregularities.

20. The manner in which this procurement was financed by a loan from

standard chartered balk, brokered by the canadian commercial

CorporationSawthetaxpayerincurextracostsofatleast€
36,98g,g37.52(Kshs.4,087,388,095'96)pius€2'676'628'80(Kshs'
295,767,482.40i as brokerage fees. This process was a single sourced

procurementundertheguiseofGovernrnenttoGovernment
undertaklng.Infact,suppiywasd'onebyafirmregisteredinFrance
and not Canada.

21. The advice by the Attorney General. ad'd-ressed in his letter to the then
permanent Slcretary and the Chairman Mr. Isaack Hassan was not

fully factored in the decision to revert to Government to Government

procurement (Annex. 7). This had the potential of exposing the

country to foreign litigation and fines as was seen in the Anglo leasing

CASC.

Moreover, ttre Government shouid. have at least considered alternative

Sourcesoffinancingaphad'beenproposedbytheGovernmentof
France. Worse stil1, tJ:e Government was compeiled to seek finances to

pay upfront before deiivery'

procurement of EVIDs and resultant failure of optical Mark Reader

(oMR)

22.The Commission d.id not factor in compatibiiity of these devices and

the BVR. The seiected vendor, Face Technologies had expressed

unwillingnesstoupload.thed.ata.ThissameCompanywasoneof
those alleged to have been fronted by one faction of the IEBC in the

failed internal BVR Procurement'

23. The Commission gave Face Technologies the ieeway to supply what

was not tendered. for, by allowing the vendor to change terms mid-way

tlrrough the procurement, effectively varying the contract from 30,000

hand heta dlvices to 34,600 d.evices that inciuded handheld devices

andlaptops.Thiswasavariationonquantityandspecifications.
othervend'orsmayhaveinfactsuppliedbetterequipmentgivena
chance.

24. This variation led to an i'ncrease of contract sum bY USD
This was in contravention of4,845,357.00 (about Kshs. 500 million)

(rra: x!pr,.rr i ui li,l- iuiiiu i'"J";li: '
Electronic Votinq Dewces ior

;/;,;ll,:i.r -;, :.',:' j;-l:'i '. ' t:' ? "''l : ; ' 
": 3 :"'''''i)'lr'--f

the 2013 Ceneral E[ection by the IEBC of June,2014



e vana
threshold. The Tender Committee did not sit to approve this variationcontrary to Section 47(a) and (b) of the public procurement andDisposals Act 2005 that states in part;

(a) the amendment hcs been approted in writing by the tender committee of tlteprocuring entity;

(b)ooy contract variations are based on the prescribed price or quantifi variations
lfor goods, works and services.

25' The variation was one of the key causes of failure of the devices. Thelaptops had no power solution t-hat was relevant to the local pollingstation scenario. Al1 devices collapsed massively. This *^, f,r.th..compounded by lack of enough time for training of key electoralpersonnel' The contract variation was proposed by the secretariat and
sanctioned by the Commissioners.

26.The vendor went further to lodge claims to the commission to thetune of Kshs.393,443,410.00. The current cEo paid USD 2.5 million(Kshs.258 miliion) with a further claim of USD 1.9 million stillpen'ding. Mr. Chiloba's asserlion that he paid without a valid contractbecause the IEBC had taken ownership of tl:e extra devices andactualiy used them does not satisfy the Committee which frnds this asan irregular payroent. Further, the committee observes that the saleof Goods Act and the Law of contract that he subsequentiy relied ondid not supersede the procurement laws in place.

27. The equipment were not inspected by tlre Inspection and Acceptance
Committee as is required und.er_ E.g+fg{_o_q t?(qL q{ the ptqcurem_errt
ReEuiefi6ns-.- Th. -commission thereiore- d-priyed uncertifiedequipment for the election.

28' Resulting from the above, it is clear payment was un-procedura-i
because the inspection certificate is a pre-requisite document forpaSrment beside the contract documents. The payments wereauthorized by the then cEo for Kshs. r,43r,ggr,g6s.oo and the- --eu-Erent GEO-for-KshsJSB miilien-

29. There was 1itfle vaiue for money in the EVIDs procurement. The costof the 30,000 devices was Kshs.r,43r,gg7,g6i.oo. The gadgers forwhich these monies were paid for largely failed, .r.., "u. 
thecommission faced further payment claims of Kshs.3 93,443.410.00from the vendor. The IEBC currently sti11 does not have a powersolution to the numerous failed iaptops they procured.

.u;lectronic Results Transmission System

3o'_The pro:urement of ERTS w-as oartry -cponrlr.er. trv ths I::ir-;=.,atj",iizri'ounoadon for Electoral systems (IFtrs). The committee notes that

OA
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the Commission d.eployed a system they were not proficient in, and

relied whol1y on consultants; the result was that the system crashed

and. hence rendered the expenditure on BVR and EVIDs useless'

31.The internet solution from sa-faricom and Access Kenya, and

corurectivity by Airtel at the Commission headquarters and at the

National Tal1yrng Centre at Bomas by Airtel were directly procured in
contravention oi Section 35 of the Public Procurement and Disposals

Act, 2O05.

32. The ERTS Tend.er CommitLee members composed of Ms' Beatrice

Sungura-Nyabuto, Mr. Edward Karisa, Mr' Joel Mabonga, Mr'

Bilha Kiptugen, Ms. Dinah Liech, Mr. willie Karnanga and Ms.

Dianah Mwacharo, used quotations to procure 5,951 mobile

phones at a cost of Kshs.17,847,049.00, . in addition to

procurement of audio-visual equipment at a cost of Kshs.

5,078,480.00, well above the Kshs.1 glillion threshold contrary to

provisions of the First Schedule of the Public Procurement and

Disposal Regulations 2006'

Universal Polling Kits

33. Delivery of these kits was well after the General Eiection. This in
essence rend.ered. the expend.iture of Kshs. L,587,375,000 un-useful
for the General Election purposes, and is another pointer as to the

bapinazar:d procurement at IEBC. The contract was however later

varied to hand held metal detectors for general use by security

agencies since the contract was already signed and could not be

cancelled.
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P I' VI

6.0 CULPABTLITY

The Committee was guided by witness statements, evidence stbmitted and
its observations in the site visits it conducted to assign responsibility and
culpability for errors of omission attdf or commission. With t}is, the
Com.nittee was alive to Article 226(51of the Constitution which states that:-

"If the holder of a public office, including a potitical office, directs or
aPProues the use of public funds contrary to laus or instrttctions, the
persoft is liabte for ang loss arising from that use qnd shatt make
good the loss, uthether the person rernains the holder of the ofJice or
rlot."

SpecificaJlY, the Committee notes the powers and functions of the IEBC as
spelt out in the independent Electoral and Boundaries Commission Act,
2OlL, as well as the responsibilities of the IEBC as spelt out in Article 88 of
the Constitution.

The Committee
following;-

apportioned responsibility of its f:ndings to .the

1. MR. AHMED ISAACK IIASSAN

Mr. Isaac Hassan, Chairman IEBC, is directly responsible for:-

i. Involvement in procurement by personally appointing lawyers to act
for the Commission in the Presidentia-i petition case at the Supreme
court. see appoinhnent letters for lega] counser as evidenced in
annex 4.

ii. Rendering the cEo unable to effectively perform his functions by
vetoing human resource deployment in the commission. Mr. Hassan
n depioyment o Bernard Nyachieo despite the
Drrector Finance anci Pi-ocui-ement a-ricl the CEO inciicating iack of
support from the said officer.

in' Failure to bring to tJre attenlion of the Commission reseryations
from ICT experts from IFES as to impending malfunction of the
EVIDs kits. The warning became a reality on Eiection Day when the
dewices failed.

V

procurement and hence inevitably contravening procurement laws.
Failure to provide leadership in ensuring commissioners provided
Poiicy ciireclrorlafici secreranar alb#ed to *n dhy to aay opeiatrons.

86
KNA: Report of The Public Accounts Committee on the Speciol Audit Report on the procurement oi

Electronic Voting Devices t'or the ZOi3 Generol Etection by the IEBC of June, 20i4



2. COMMISSIONERS

Commissioners Ahmed Isaack Hassan, Ms. Lilial Bokeye lllahtrt-Za1a,

Mr. Albert Carnus Onyango Bwire, Mr. Mrs. Kule Galma Godana, Amb.

Yusuf Nzibo, Eng. Abdullahi Sharawe, Mr. Thomas Letangule, Ms. J.

Muthoni Wangai, and Mr. Mohamed Alawi Hussun, are collecLiveiy

responsible for ttre following inequities:-

Abdicating their oversight duty by coilectiveiy failing to ensure

ad.herence to a procurement pian to guide procurement, This provided

the secretariat with the leeway to mismalage tl.e process, leading to

delivery of essential gadgets up to a day before the Election Day.

Failure to conduct sta-ff analysis of the Secretariat inherited from IIEC

to ensure competence. This led to the collapse of tl.e whole results

transmission process. The Commissioners themselves admitted to

being misled by tJ:e ICT Director to the very end.

Allowing the CEO to vary contract for delivery of EV1D kits without

first looking into the requisite consequences and the law.

3. MAJ. (RTD.) JAMES O.H. OSWAGO

On matters finance, responsibilily lay with the Accounting Officer as per the

constitution and the Pub]jc Finance Management Act, 2OL2 as well as the

IEBC Acl,2O11. The Committee found Mr' James O.H. Oswago, cuipable in

the foliowing manner:-

1 As ttre Accounting Off,rcer, he failed to ensure strict adherence to the

Public Procurement and Disposal Act, 2005 and Procurement

Regulations 20o6 i6(4), by appointing Ms. Decimah I. M'mayi and Mr-

Ed.ward Karisa to ttre Evaluation Committee and due diligence team to

Ind.ia despite some of the members having served in the Tender

Committee. This was contrary to the regulations'
Faiiure to perform functions vested in the office of the Accounting

Offrcer as stipulated in Section 10 of the IEBC Act, 2011, leading to

inability of the IEBC to procure BVR devices which occasioned a costly

loan by the Government of principa-J. Kshs.6,480,000,000'

inability to perform functions vested in the office of the Accounting

Offrcer as stipulated in Section 10 of the IEBC Act,2011, leading to

late and hasty procurement of EViD kits. This made it impossible to

train personnel and conduct test runs on the kits on time.

Variation of contract to Ms. Face Technologies for the procurement of

an extra 4,600 kits. This was beyond ihe a-ilowed threshold of 10% as

stipulated in Regulation 31 (b) of the PubLic Procurement and Disposal

11

111
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v. Negl-igence in ensuring that EVID kits were inspected and accepted on
delivery.

vi. Pa5rment of Kshs.7,431,997,965.00 to M/s. Face Technologies without
due diligence. Procedure demands that an Inspection cer[if,rcate be
among the documents attached for approval of final paynent.

vii. Failure to heed the Director ICT's ad.vice against procurement of
EMDs.

His appointrnent letter specilically places procurement functions under
his responsibility. The Committee found Mr. Wilson Shollei cuipable of the
foliowing acts;

i. Failure to perform functions stipulated. in his appointment letter,- whieh resnlted-to-IEBc-to procure BVR--d-evi-ces whiah=IEa to a costiy
loan by the Government.

ii. Inability to perform functions stipulated in his appointment letter,
leading to late and hasty procurement of EVID kits. This made it
impossible to train personnet and conduct test runs on the kits on
time.

iii. Variation of contract to Ms. Face Technologies for the procurement of
an extra 4,600 kits. Thjs was beyond the ailowed threshold of 10% as
stipulated in Regulations 31(b) of the Procurement Regulations, 2006.

iv. Failure to ensure that EVIDs kits were inspected and accepted on
deiivery.

5. MR. EDWARD KAzuSA

The former Director, Finance and procurement failed
functions in accordance to the law.

to perform his

i. Variation of contract to Ms. Face Technologies for the procurement of
an extra 4,600 kits. This was beyond the aLlowed threshold of 1 o%

d n,TD ffTYT (!nlT CItnY t Er?rr 
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stipulated in Regulations 31(b) of the Public Procurement and Disposal
Regulations, 2006.

ii. Inability to ensure that EVIDs kits were inspected and accepted on
delivery to ascertain quality and value for money.

iii. Processing pa5rment of Kshs. 1,43r,992,965,00 for Ms. Face
Technologies without due diligence. procedure demands ttrat an
Inspection cerLilicate be among the documents attached for approval of

iv. Being part of the due diligence team t]lat travelled to India knowing too
weli that he had sat in tlre tender_committe-e. contra_ry to Reetrlation
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16(a)ofthePub]jcProcurementarrdDisposalRegulations,2006.

5. MR. BERNARD NYACHIEO

The then procurement manager failed to ensure strict compliance to

theprocurementregulations,astheheadoft}risdepartment.He
specilicaly failed to avail the tender opening register as required by

section 60(6) of the Public Procurement and Disposal Act, 2005'

T.TENDER COMMITTEES

(i)Membersofthe2ndBVRTenderCommitteenamelyMs.
Immaculate Njenge Kassait, Mr' Joel Mabonga' Mr' Peter Ibrae'

Ms.Nancyfariuki,Mr.MohamedJabane,Ms'DinahLiech'Mr'
BilhaKiptugenandMr.Bernard'Nyachieo'recornmendedaward
of tender to Face Technologies that quoted well above budget,

contrary to Regulation 31(b) as it went beyond lhe allowed

threshold of 10% as stipulated in the Public Procurement and

Disposa] Regulations of 2006' The Public Accounts Committee

find'ssuspicionirrtheTenderCommit[ee,sdeterminationto
award. ttre contract to Face Technoiogies'

(ii) The ERTS Tender committee mgmbers composed of Ms' Beatrice

Sungura-Nyabuto, Mr' Ed'ward Karisa, Mr' Joel Mabonga' Mr'

BijhaKiptugen,Ms.DinahLiech,Mr.WillieKamangaandMs.
DianahMwacharo,used.quotationstoprocure5'951mobile
phones at a cost of Kshs' !7,847,O49'OO' in addition to

procurement of audio-visual equipment at a cost of Kshs'

5,078,480.00, well above the Kshs.1 6illion threshoid contrary to

provisions of the First Schedrile of the Public Procurement and

Disposal Reguiations 2006'

(iii)The ERTS Tender committee members comprising Mr' Edward

Karisa, Mr. Bilha Kiptugen, Ms' Dinah Liech' Mr' Lemiso

God.frey, Mr. Willie Kamanga and Ms. Miicah chebosis directly

procured wAN connectivity from saJaricom Lirnited at a cost of

Kshs.6,132,013'OOincontraventionofSectionT4of.thePublic
Procr-rrement and Disposal Act, 2005'

(iv)TheEVIDsTenderEva].uationCommitteeofMs.Decimahl.
M,mayi,Mr.JamesGichuhi,Mr.StevenIkileng,Mr.Michael
Ouma,Mr.GodfreyLemiso,Mr'ReubenChirchir'aliofiEBC;
andMr.wiiferKibiiandMr.washingtonokothofKEBS;andMr'
Thomas odhiambo of e-Government was found to have breached

Regulation16(6)oftheProcurernentReguiationsbyfailingto
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that the process was free and tair

8.MR. E;ZR.A SIMTTU CHILOBA

The current cEo paid a claim of about Kshs.25g million to Face
Technologies for the extra ciaims tl:at arose from il:e variations. Thispayment was irregular as it was not supported by a valid contract. Theformer cEo had indeed declined to effecip"1r...,.i" on the cla.im.

9. THE JOINT TECHNICAL COMMITTEE OVERSEEING
GO\rERNMENT TO GO\IERNMENT PROCUREMENT OF B\IR

The following were members of tlee Joint Technical Committee that was
tasked to validate the provider, as well as advise on the financial
implications of the Canadian loan:-

i. Mr. Joseph Kinyra
Finance, Chairperson

ii. Mr. Kennedy Kihara
iii. Mr. Karoli Omondi
iv. Mr. Dismas Ong'ondi
v. Mr. Edward Karisa

Procurement, IEBC
vi. Ms. Selestine Otunga
vii. Mr. John Trrta
viii. Ms. Emma Mburu

Permanent Secretar5r, Ministry of

Office of the President
Office of the Prime Minister
Director ICT, IEBC
Director Finance and

Ministry of Finance
Ministry of Justice
Ministry of Finance

They jointiy failed to safeguard public funds as forows; -

Failure to fully factor in advice from the Attorney Genera-l
demanding among others, justification of direct procurement and
documentation of incorporation of safran Morpho, a company
registered in France, coming into a dea-l between the Government of
Kenya and the Government of Canada.

This company h^d in fa-ct hid for th: tercrr a,::d had =,:.:tcr_ e ?e ,989, 937.52 (Kshs.4,087,39g,095.96) below what was eventuany
paid to ccc to get the gadgets from them. This was a way of
circumventing the competilive procurement process by single
sourcing Salran Morpho and paying funds over and. above their
inirial bid.
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PART VII

7.O RECOMMENDATIONS

The Committee recommends as follows:-

THAT:.

l.TheEthicsandAnti-CorruptionCommission(EACC)should
investigate the IEBC Chairman Mr. Isaack Ahmed llassan,

commissioners Mohamed Alawi Hussun and Thomas Letangule

fortheirapparentinvolvementintheprocurementoftheBVR
Kits and for their role in exerting undue influence and preqsure

for the tender to be awarded. to Face Technologies and not 4G

Identity solutions. This was in contravention of the IEBC Act,

zoLL,theProcurementlawsandtheadvisoryfromthePublic
Procurement and. oversight Authority, which clearly stipulates

that procurement shall be solely a function of the secretariat of

the Commission.

2. The Ind.ependent Electoral and Boundaries commissioners must

forthwith d.esist from operational, technical and administrative

functions that are solely vested on the commission's secretariat'

To avoid functional overlaps, the commissioners shall restrict

their roles to policy, oversight and supervision of the Secretariat

ody.Dailyandroutinemanagement,executionandoperational
functions shall be the work of the secretariat. The National

Assemblyshouldundertakecomprehensivereviewofthe
Independent Electoral and Boundaries commission Act,2OL1, to

ensure that this is achieved through the amendment of the

relevant sections of the Act.

3. The Independent Electoral and Boundaries commission should

comprise three members to serve on part time basis as per the

provisions of Article 250(5) of the constitution. The National

Assembly should urgently amend section 35 of the Independent

Electoral and Boundaries Commission Act, zoLL, through its

entire d.eletion, followed by comprehensive amendments to the

first and second. schedules of the IEBC Act to bring this

recommend.ation into effect. The Process of nominating and

appointingtheCommissionersshouldbeasparticipatoryand
inclusive as possible, taking into account key national interests,
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aII key stakeholders.

4, To ensure a lean and eflicient secretariat, the rndependent
Electoral and Boundaries commission Act, zoLL shourd be
amended in sections 10, 11 and LZ to redefine the role of the
commission secretary, the composition of the secretariat, the
mode of creation and the number of Directorates, field offices,
units. divisions or eommittees s,lthin the cc-:r.i.ssi.c;.. Those
directorates, field offices, units, divisions or committees with
overlapping roles should be merged or scrapped altogether.

5. The Ethics and Anti-corruption commission (EAcc) should
conduct a thorough tifestyle audit on commissioners Isaack
Ahmed Hassau, Mohamed Alawi Hussun and Thomas Letangule-and other IEBC Comlnissioners-n-amety Ms. Lilian Aokeye-Mahiri- -
zaja, Mr. Albert camus onyango Bwire, Mrs. Kule Ga1ma Godana,
Amb. Yusuf Nzibo, Eng. Abdullahi sharawe, and Ms. J.. Muthoni
wangai; and all members of the Tender committees to establish
their source of wealth during and after the 2o13 procurement of
the electronic voters devices.

6. Recovery measures be instituted on the current Chief Executive
officer, Mr. Ezra s. chiloba for the payment of the extra claims of
Kshs.258 mirlion to -Face Technologies Ltd. without a valid.
contract. The committee further recommends that he be barred
fro_m ho!4f.lg p_ublic_ ottiqe,

7.The case cR. No. r4L/so/zol.g d.ated solLolzoLg against
Messrs. James O.H. Oswago, Edward Karisa and
among others be pursued to completion. Further
be brought against them for findings above not
court.

Wilson Shollei,
, fresh charges
already before

8.-The Joint rechnica.-I. conrr'-ittee everseeir.g the G+,,,::r==r-t
to Government procurement of BVR comprising Mr. Joseph
Kinyua, Mr. Kennedy Kihara, Mr. caroli omondi, Mr. Disrnas
Ong'ondi, Mr. Edward Karisa, Ms. Selestine Otunga, Mr. JohnTuta and Ms. Emma Mburu, be charged for failure to
safeguard public funds costing the taxpayer an extra €
36,989,937.52 (Kshs.4,O87,ggg,O9S.96), and further, failureto im ment utions
General against direct procuremen
through omission or comElission,
frorn the GoveinJii,crl.ri r.rf Er;r;.:r.4

t of Brffi. kits. In addition,
they frustrated the offer

92
KNA: Report of The Public Accounts Committee on the Speciol Audit Report on the procurement cfElectronicVoting Devices ior rhe 2013 Generot Etection by the iEBC of June,2014



(

g. The Ethics and Anti-corruption commission (EACC) should

further investigate the Persons named in nos' (il to (vi)

hereunder, for ifr"it ind.ividual and/or collective roles in the

procurement of the electronic voters registration devices for

the2ol3GeneralElection.Iffoundculpable,theDirectorof
public Prosecutions should take appropriate action, including

prosecution, against the culprits:'

(i) Ms. Immaculate Kassait, Mr. Joel Mabonga, Mr. Peter

Ibrae, Ms. Nancy Kariuki, Mr' Mohamed Jabane' Ms'

Dinah Liech, Mr. Bilha Kiptugen and Mr' Bernard

Nyachieo, who were members of the 2''1 B\IR Tender

Committee for award'ing a tender to Face Technologies

Ltd. d.espite the comPany having quoted above the

budget by Kshs. 825,745,941'00' This was in direct

contravention of Regulation 10 l2l (d) of the Public

Procurement and Disposal Regulations, 2OO6'

(ii) Ms. Decimah I. M'mayi, Mr' James Gichuhi' Mr' Steven

Ikileng, Mr. Michael Ouma, Mr' Godfrey Lemiso' Mr'

Reuben Chirchir, all of IEBC; and Mr' Wilfer Kibii and

Mr. Washington Okoth of KEBS; and Mr' Thomas

Od.hiambo of e-Government, being members of the

Tender Evaluation committee, for failing to conduct

individual evaluations as prescribed in Regulation 16(6)

of the Public Procurement and Disposal Regulations of

2006,

(iii) Ms. Beatrice Sungura-Nyabuto, Mr' JoeI Mabonga' Mr'

Bilha Kiptugen, Ms. Dinah Liech and lVIs' Dianah

Mwacharo, being members of the Tender Committee

that approved the use of quotations to Procure 5,951

mobile phones at Kshs.77,847,O49 in direct

contravention of the First schedule of the Publi'

Procurement and Disposal Regulations 2OO6, which r

a maximum exPosure of Kshs.1milIion'

(iv) Ms. Beatrice Sungura-Nyabuto, Mr' Bilha Kif
Dinah Liech, Mr- Hassan Osman and Ms' Dian

as members of the Tender Committee that a

quotation to procure audio visual equipmc

Projectors at a cost above the Kshs'1 uri'
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and Disposal Regulations 20C,6.

(v) Mr. Bernard Nyachieo, the then Head, of procurement,
for failure to ensure EVIDs kits were duly inspected,
before deploymeat; and further, for his failure to keep
proper store records on the delivery and supply of OMR
scanners and other equipment.

,-.: f rr- r;r l--- -- r t, _t'^, r^r. suweru AaIrSa, rylr. iillna AIpEUgen, MS. Dinalf
Liech, Mr. Lemiso Godfrey, Mr. wilrie Kamanga and Ms.
Mircah chebosis, being members of the Tender
committee that approved direct procurement of wAN
connectivity from safaricom Ltd, contrary to section
74 of the Fublic procurement and Disposal Act, 2oos.

)

F-

10- Face Technologies Ltd. shourd be blacktisted from ever
conducting business wiirr the Government of Kenya for its
impunity and blatant violation of technical specifications with
suspected protection from within or without the commission.
This led to them supplying devices that could not support the
election.

11. The Attorney General institutes international recovery measures
of Euros 2,676,628.8o (Kshs.Bos,13s,68g.2o) from canadian
Commercial Corporation paid as .brokerage, fees.

1 2. T)he -Attorney Genera! institutes loca-I -recoveiy- measiires- of-Ks-hs:
48or516.00 and interest accruing thereof, from Airtel Kenya for
payment for non-existent services.

13. where Government to Government contracts are undertaken,
Treasury must obtain a certilicate of clearance from the Attorney
General. This will insulate the country from legal pitfalls that

Prepare a
Ia6iql? f irre f-..::- ----r_-

procurement.
s v v 9a ra&Ag EL

L4. A thorough and independent technical audit be done immediately
of all the electronic equipment held by rEBc to ascertain
suitability to conduct present and future elections.

an mm1ss10n
ensure delivery of rcr equipmeut for use in a General

e,ctiqn at. Iea.st 1,2 n:cnthq ..before }ller:tir:;: f)*y- Th: :irtices.
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must be tested comprehensively and representatives of political
parties in Parliament and other stakeholders be invited to
witness the test runs.

16. The National Assembly shourd. undertake total andcomprehensive review of parts IrI and IV of the Elections Act,zoLL, to enhance the fidelity and. credibirity of the GenerarElections and the confid.enc" oi th" people of Kenya in the entireeLectoral system. In particular, the integrity of the 
"otirrg 

p;".r"
rnus-t be completely beyond reproach, 

"I .= to make the outcomeof the elections trury representative of the *iJ;-J ar,"l."pr"of Kenya.

17. The Government, in consultation and concurrence ofParliament, should consider secondment of, at least one officereach from the Ethics and Anti-corruption commission (EACC)and the office of the Director of public-prosecutions (Dpp), to thewatchdog committees in the course of undertaking audit reportsthat concern investigations relating to misuse of pubricfunds/abuse of office in furfiflment of Article Lzs of theConstitution.

18. since the contract for supply and delivery of the universalPolling kits is irreversible, ihe- kits (variedlo hand. held metaldetectors) should be immed.iatery =opfu"a as per KEB.conformity standards and. deproyed for^ irse by th; securityagencies.

-{t
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IJISE OI ANIlC]rurCS

1. Memo from former icr Director, Dismas ong,ondi advising against
procurement of the EVIDs.

2 chairman Isaack Hassan's response to expert opinion recommending
cancellation of EVID procurement.

3. Minutes showing commission's approva_l of variation of EVID kits to
be supplied by FACE Technologies.

4. Letter by IEBC chairman procuring lawyers to act for the
Commission.

5. Public Procurement oversight Authority,s recommendation against
commissioners' involvement in procurement.

\

6. concept paper by former ICT Director recommending 30,000 laptop
solutions.

7. Attorney General's advisory on the GoK and canad_ian commercial
Corporation (CCC) agreement on procurement of BVR.

8. Attorney General's letter placing responsibility of the GoK/ccc deal
on Treasury.

9. Letter from Treasury urging IEBC to expend appropriated sums on
BVR kits.

10. chairman Isaack Hassan's letter revoking redeployrnent of Mr.
Bernard Nyachieo.

:

port oi The Pubtic Accounts committeeJi ,n- Specio( Audit Reporr on the procurement of
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DCS-Support Services

Di:.ector - ICT

6e December,2072DATE

SUBJECT: TENDER: IEBC L4 12071-2012 SUPPLY, INSTALLATION,
:CONFIGURATION, TRAINING, TESTING AND
COMMISSIONING OF ELECTRONIC VOTER
IDENTIFICATION DEITiCES.

The above tendet refers

The Djrectorate of ICT has held consultative meetings with FACE
techLologies who won the above tender with a vieq, of clarifying a
number of techrrical issues arl.d wish to dr:aw your attention to the
following:

i. Deince model proposed by FACE Technologies in t1:re evaluated
bid differs from Proof-Of-Concept modei r.vhich aLso differs from
tl:e model to be supplied.

ii. FACE technoiogies proposed that they candeiiver the equipmenr
by 9* February, 2013. Considerjng the strict timeliles, this w
give the commission very Limited time to carry out the necess
confrgurations, testing and deployment to a-11 the polling st.
centres.

iii. The bidder irdicated that they will not be abie to

iv

regional support for the devices to tl:e commrssion
maintain a centra-l support desk in Nairobi. (
experience from BVR demonstrates clear value in C

support to the regions, especially for such ,

electora-L process.

The criginal specihcations of the EVID envisior
would have 3G moduies for data
Technolorycan no ionger suppiy this urith tl
means t-hat these devices will not have r
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transmit provisional results and periodic voting progress reports
from the polling stations. it therefore means that the
Cornmission will have to invest in parallel technolory for the
results transrn i ssion system.

Face Technolory indicated that they will not load VR data onto
tl:e devrces as t}is is er:tside tJ:e seope of tl:er:'TOF-'S. Althortgh
tJ:ey have stated that they wf,-i provide a mechanism for data
upload, it is not clear what type of infrastructure the
Commission will be required to provide for this, and who will
provide any additional devices required and tleere will be enough
tirne for the Commission to perform this task internaliy.

We also add that there are other critica-l and competing priorities
tleat make the realisation of the EMD project risky. These activitieS

-----ffituda-thEResults-system---ahd-th-e-BVR-pr-oiect. We-do=-not_-_-.j:--.
recorrmend that the simultaleous introduction of so many
technologies so close to an election since doing so leaves us with
inadequate time to test / pilot and stabilise tl:.ese new solutions
before fuIl use.

RECOMMENDATION

Based on the above challenges, the ICT directorate recommends that
t-he Commission:

\
/L

Considers terminating the EVID tender sjnce no contract has
been signed yet;

jla}es a-proglessive i::ap,lesentabcrl apPrqaehrng to-pilot tbis -

solution starting with the recon-figuration of the 15,000 BVR kits
for deployment to selected polling stalions il each electoral area

in March 2013 eiections. This will require Lhe BVR supplier add
t}.is functionality on the BVR kits.

Forwarded for your consideration.

\
Dismas Ong'ondi
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Tender n0 IEBC ll4nau-2012: supply, Delivery, xnstailation,
Configuration, Training, Testing and commissioning of

Electl'onic voter Identification Devices

l. 1. Introduction

2. Operating Platforms

4. Portabili{,

6. Warranty Issues

FAGE Teclinology is proposing an alternative. laptop computer-based EVID solution with additionatbatteries and an extemal fr-ngeiprint reader. This-proposal'airr.., no* the firlly integratetl handhelcjdevice in tiie subject contract awaxded to FACE Technology.

At their request to the commission, FACE Technology was $.anted an opportunity to demonstratedtheir laptop-based solution on Tuesday . 22 January 201i. Below a-re our observations ancl
'Ji$#.T:"ions fi'om the techrical prese*tation 6egaiana contLacruar issues are outside rhe scope of

in the new proposai, the application softu'are does not deviate fi-orn the original proposal tirat wasevaluated' horvever-' the hirdware has been fi'on: an integrated handireld dJvice to a laptop-basecisolution with an external fingerprint reader.

3. Pon,er l\{anagement

The porl'er lnallagement of the proposed solution rnay not be adequate in remote/rur-al areas r.vithoutelectricity' To mitigate.this tlie ,inaor is supplying.trr=. uon"ri., o"!rro,:, sr.vapping batteries duringvoting hours requires that the equipment ir i*rt i,"a 
"rr 

,.*p"iJly since the battiries are not horswappable' This is disruptive and can be tire cause of undesirable public suspicion on Election Day.
In addition' should the three supplied on-board batteries drain due to un-anticipated extencleci voting.there rvill be no facilitv lo recharge the'r wtile v;oti3s proceeds i., pru.., without mai,s power sr-rppry.Even where mains pou'er supplf exists. rhe batteriei 

'io 
rh.;. ;;;le,t configuration, wijl have to beinstalled to be cliarged.

The laptop and its batterj,es are llot as portable as.the.fLrlly.irrtegrarecl handhelcl device, wl.rich.proposed and therefore. will present complicarions in Etil;J;; togistics. Tire fingerprint sccomes separately from tlre laptop.

5. Lack of uniformity in solution

The vendorproposes to supply 5.000 units of the hand-lrelclpollbooks ar:d 25.000 units claptop solution. This mav prcsent crecribilitv issue for,rr.'.ornrirrion in pubric. 1.1,

;!:,.];Ll" 
conrmissio, woulcl be rviiling'to deprov differeni pt*ro,rn, in differ
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The proposed, un-branded Iaptop wili not benefit from manufacturer's end user warranty locally since

there is no knoram established wananty service provider. The requirement to ship back to source (China)

fluough FACE will cause seruice delays or interruptions. It is not clear how many warranty stocks

FACE wili supply and how this quantity is an'ived at to ensule adequate coverage during and after

elections. 
'We i:nd this proposal risky and therefore ,nacceptable.

6. Ristr of Delay and/or Non-Performance

The delays already experienced in this project have made it very difficult for the commission's ICT

tearrr io ptcpartr ior rire impiemenratron of tru, Key proiect a ilmely- mannel' This is made worse by the

fact that the supplier is unwilling to deliver a fully configured, read-to-use solution with data uploaded'

This is likely to affect the success of the project'

From the onset, the vendor was not committal in their iavolvement in data upload to the electonic poll

books. with the limited time to the General Elections, this wili present a logistical and operational

challenge to upload the 30,000 devices with the polling station registers.

In tion,-lnless-penalti e s -for- d e I ay s - o r-non -performan e e are-specifi cally- stated- in'the-contract; frt-l,
risk of delays and/or failure

7. Way-forward

to perform according to expectations remains high.

\:

)

Scenario 1: Cancel the EVID contract

In this scenario, the commission cancels the FAcE Technologies contact on the grounds of non-

performance. ffr. Com-rrls-rio, proceeds yth tjre use of a photographic Voter List on March 4h' based

on a de-duplicated voter registation database that is also i"e oi deceased citizens fol)orving the fresh

BVR exercise in late 2012.'Thehigh quality of the voter iist can offset stakeholder concerns'

C ontractuai implications, possible iiti gation

Reputational imPact

Scenario 2: Proceed r,vith FACE Technolo gy' s altern ative s olution

FACE TechnologY is ProPosing an alternative, Iaptop computer-based EVID solution with additional

batteries and an external fingerprint reader. This Product can be deliv ered on a new schedule and is

\-UNS

2

Cors
Pros

Clarity and the elimination of uncertainty

Eliminates the risk of a failure to implement

Easier management of reputational impact - now,

EVID fully or proPerlY due to iate delivery,

versus late

-tairrin5, deploYment

fusk of faihue to deliver remains high, rvi

implications for EVID implementation on

March 4'h

Logistics challenges - added weight, more

batteries, charging

Less integrated product, more difficuli to train

th

and

Reputation of Commission not

short term

Completed procurement

damaged in the



,
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Scenario 3: BVR Laptops used as E\rID
The Commission cancels the FACE Techlology contract and instead modifies the BVR kits to act as

EVID. This requires software and configuration with the appropriate data.

Scenario 4: Borrow EVfD devices -from another country
The Eiections Corirmission of Ghana recently procured a similar number of EVID as required by the
Commission. It rnay be possible to borrow these devices, and reconfigure and dep,loy for use in Kenya.
This scenarjo presumes that the Commission cancels the FACE Technologies contract.

Pros Cons

EVID used as per Comr:rissions strategy
Cost savil.gs

Feasibility (political, technical, finalcial,
timeline) to be determined
Risk of failure is real

Ghana's problems with their EViD m'
undermine Kenyan stakeholder confidence ;

Ghanaian solution

Scenario 5: Alternafive Procurement - 2nd Vendor
The Corrurr-ission cancels the FACE Technologies contract for non perfonnance. The
determiles whether the second technically qualified vendor in the EViD procuremenr
delivering in the availabie trme. If so, Commission contracts this veudor and proceeds w'

Cons

" Delivery timelines are alrr
' Contractualarrangemeni

' Risk of failure remain:
. Cost implications a

fol shofie

Conclusion irnd Recommendation
None of the scenarios is withoutrisk, but Scenario 1 offers the mos,

Pros Cons
. Solution can be developed quickly
. Hardware on hand and familiar to Commission

and field staff
. Possible collaboration with BVR i(it vendor to

maximise data transfer to kits for EVID purpose
. Large capacity of BVR kit hard disks mean

fewer database segments, more rapid
deployment,

. Easier management of reputational impact now -
versus late February.

lnsufficient Kits to cover every polling station.
Deployment possible in every Ward, but not
every Station.

fusks of failure associated with very tight
development, test, training and deployment
timeline.
Heavy kits adds to election day logistical
challenges

Contractual implications, possible litigation
Reputational impact

Pros

EVID used as per Commissions strategy



events in Ghana have shown, problems with voter identification, even if this is not a prerequisite for
voting, can have impact on Election Day. The Comrnission has, despite the late start, held a successful

voter registration exercise and flre resuiting lists are free of duplicates and contain no deceased voters.

The accuracy of this data, coupled with printing the photograph of each voter on the final list offers

significant improvements over any previous voter lists. Therefore the Commission can confidently

assert that. despite the cancellation of the FACE Technology contract due to non-performance, the

March 4'h elections will have high integrity.

---- END ----

\

L

8. Conclusion

Taking ali factois into consideration, especially the.sho4 time left to- elections,, the deiayea compleiion r'-

o{.the BYR process, which affects data iryepar4tion foi. the'EVID; the TCT directoratd considers'itre'risk

of failure of .ttie EVID pioject significa.ritly high. For this reasorq w.e.have. no '-ihoicb but 1o recommend , l

Sceriario 1-abqVe, tp caqi;lthe project.due to time ccjnstraints arid dpubti aboutsupplier pedoimance

and/or relidbility. 
i

if, the eommission deeiaeq io ignbte the nsk of failure"^nhprbce"d to :mple;ilbntatio-i,,ltt.n '*. i

-reqommendJri*explor0lhe,possibility-of-bonowing devices'frqin:Ghlna:or accepa a signitrcanltllgalg{-'=-- 
,

quantty of FACE's.latest p5oposed laptoo-based.sgl"lion laKinC intq' agcou-nt the;xi_sting 1.6*500 BVR t

i:,Vn trptops which can be ri-configr.r.ed.for authgntitation i:rd-1,400 EVR single f,hgerpr'int4.e$e1s, {

provld€ FACE undert-akes to maintain arid srippoit the'neula:rd eiisti+gkits. i

l

+
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From: ahmedissackT86 [mailto:ahmedissackT86@vahoo.coml
Sent: Friday, December 7,20127:.23 PM

To: wShollei@IEBC'oR'KE; oihoswaso@vahoo'com; doneondl@IEBC'oR'KE

Cc: EKarisa@IEBC.OR.KE; PTororev@IEBC.OR.KE; wilson.shollei@vahoo.com; lKassait@IEBC'OR.KE;

Moses Owuor; Genet Menelik; Mike Yard; Ronan McDermott

Subject: Re: Electronic Voter ldentification Device - draft contract?

Ronan with tremendous respect your recommendation coming so late in the day is most

unfortunate and unacceptable .We need to separate resuits transmission from the pollbook

.Another tender cancellation will seriously undermine the dwindling confidence ievels in the

commission .I am sorry i have not met you fonnaily but pennit Me to tell your advise is bad

advise .Help us salvagl the situation by making sure the devise does what it's doing in Ghana

which is just to i'd the voter.Regards

Sent tom Samsung Mobile

'Wilson Sholiei <W wrote

This is a very worry development coming very late in the day' A
copy of a memo from Dismas from the CEO on the same matter'

few minutes, I received a

<
We have all along operated on the understanding that device was compatible and having

passed through the evaluation, there appeared to have been no problem. This I beiieve is why

it was awarded.

A meeting is obviously necessary to better understand the issues. May is suggest we meet

today at 2.30 pm today so that we can make an appropriate decision on the matter.

Cancellation is obviousiy a weighty matter that requires very carefui consideration. There are

pertinent issues that must be answered. What was the purpose of the tender?, Did the

ivaluation reveal the gaps? Has the suppiier indicated that he wouid not make good technir

gaps or any defects?

As I understand, the issue is in IEBC concluding the matters of contract to enable the

deliver and meet aii our needs. This I believe is what are working towards. We hai'
significantly progressed ali other administrative matters on this procurement.

An urgent meeting is an imperattve.

do

%
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From: Ronan M cDermott <RMcDermott@ ifes.orq>
Date: Friday, December 7,207211:19 AM
To : J a m e s O swa g o <SlhSswaCg€.yg-b o o.l oE>, " a h m e d i s s a c k 7 g G @ va h o o. co m',
<ahmedissackT36@vahoo.com>, Mike yard <mvard@ifes.ors>
cc: IEBC <wshollei@iebc.or.ke>, Dismas ong'ondi <doneondi@lEBC.oR.KE>, Edward Karisa
<EKa risa @ I EBC.O R. KE>, Praxedes Tororey <PTororev@ IEBC.OR. KE>, W Shollei
<wilson.shollei@vahoo.com>, lmmaculate Kassait <lKassait@lEBC.oR.KE>, Moses owuor
<mowuor@ifes.orq>, Genet Menelik <emenelik@ ifes.orq>
Sr rhiert' R F' Flartrnnir \/nfor ldonfifiraiinn horri.a - drrFr -^^+.r+)

Hello,

Please find attached my brieflng paper on the EVID procurement, IFES recommends
that the Commission cancel the procurement oF EVID for the following reasons:

Summary of |ustifications for Cancelling EVID Procurement

\

1. The device is too far removed from the IEBC Tender Document requirements and will either be
obsolete immediately after the elestion or require expensive retrofit to bring it up to required
specification.

2. The delivery schedule is ambitious and lacks credibility. FACE Technology themselves have
repeatedly expressed concerns about their ability to deliver given the delays in contractlng. Had such
concerns been raised during due drligence - they might well have been reasonable grounds for
disqualification. On-time delivery remains a significant risk factor.

3. The bidder will not meet the Tender Document requirement that they upload the BVR and VR data
onto the device, leaving this enormous task instead to IEBC which is not prepared for this activity.

4. The priority for IEBC must be Results Management - given the centrality of this system to the
electoral crisis_in_,2007. EVID_ presqlts _1 !bi:ea_t_ to lElC's _glans for_results tralsmrss_iplby d_iverting-_-
resources from this project - the impacts are already visible in the delay in procurement of Results
Transmission System. Cancelling EVID would allowthe IEBC to focus on Results Management.

IFES offers the following Contingency Scenarios:

Contingency Scenario 1 - Partiai EVID using existing BVR hardware

Commission makes the necessary software modifications to its existing i5,000 (plus
BVR Kits so that can be used as EVID on Election Not all

EVID, but the available devices can be deployed nationwide with each of the 1,450
fr7 2c5smtr'lrr rrr.2rris h:.ril!: .?t le33t C1i /a: f'.,a a: th;:e - :-S Ce:i:l:d b,'th: 1'aa,1.i."5ii:\

Their use will add to the integrity of the election process. Those polling stations that
have EVID deployed will use voter lists that contain the photograph of the voter that
matched against the voter's National ID card or passport photograph. With proper

supervision and enhanced oversight by the Commission as well as party agents,
and international observers, even a partial deployment of EVID can enjoy

confidence. This Scenario will be cost effective and will enhance the
ty of the Commission's investment in BVR Kits.
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Ccntingency Scenario 2 - Pirotogr"aplric Voter Lists
IEBC focuses tn the use of technology for resuits transmission and uses paper Voter Lists on

Election Day. These lists have a successfui track record in Kenya as well as many countries

around the world - the ease of identification of a voter and the difficulty in voter personation

make the photo Voter's List a highly plausible contingency where there are no EVD devices

ln use.

The attached document elaborates

Sincerely,

Ronan

Ronan McDermott
ICT Consultant - IFES KenYa
rincdermottGifes.org
ronan@mcdis . com
Ireland: +353 B6 242 5451

Kenya: +254 113 40 41 51

t1

From: James Oswago [oihoswaoo@vahoo'com]
Sent: 06 December 201707:t6
To: W Shollei
Cc: Ronan McDermott; wshollei@iebc.or'ke; dongondi@IEBC.OR,KE; Edward Karisa; Praxedes

Tororey
Subject: Re: Electronic Voter Identification Device - draft contract?

Dismas
May I know Ronans observation and your own report.Ronan says Face Tech presentation has

evolved since POC.What does this mean'
Bw Shollei I totd you that this is taking too long,There was a meeting yesterday to review tech

matters to do with this gadget.Cor.rld I know if all is well Mr Dismas?

Sent from my iPhone

On Dec 5,20!2, at 10:29 PM, W Shollei <wilson.shollei@vahoo,com> wrote:

We haven't signed the contract, Let us have a discussion tomorrow on the issues that yo'

haven't interrogated as my role has been largely confined to dispensing on procedural '

i would like to be appraised fullY

Sent from my iPad
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TES OF 42nd PLEN{ARY fi/tEETilN{G OF THE IIVDEPEF{DEN{T EtEeTORAt
AhlD BOUND,ARilES eOrkiA/tfiSsfiCIil{" HELD AT ANJNIVERSARY TOWERS 6TH

FtO@R CO/I/TIMISSilON{ EO,ARDRCIOAA, ON{ 26TH JAN{UARY,2ON3 AT NO.OO

AflI["

PRESETNT

*

APOLOGIES

$m Afteaadqmee

Mr. Ahmed lsscck.Hcrsson

/vls. Lition A4o hiri-Zojcr

t\4r. Alberl C. O. Bwire
Eng. Abdullohi lvl. Sharowe
r\4s. Muthoni Wongoi
Mr. O.J.H Oswogo

Ms. Kule G. Golmo
Amb. (Dr.] Yusuf Nzibo
Mr. tulohomed Alowi
Mr. Thomos Letong.ule
Ms. Beofrice Sunguro

Choirperson
Vice Choirperson
Commissioner
Commissioner
Commissioner
Commissio n Secrefc,ry/CS

Commlssioner
Commlss[oner
Commissioner
Commissioner
DCS - Operotions

Secne'fonfle'f

DCS - SS - Toking N4inutes

Director ICT

ICT Officer
iCT lvionoger
ICT it/onoger

t.
2.
.1

4.
5

6.

t.
2.
-
n

q

I

2

J

4
trJ

Mr. Wilson Shollei
Dismos Ong'ondi
Silos K. Njeru
Stephen Ngeno
A/ichoel Oumo

AGENDP\

1. Procurement of Poll Books
2. Brief on Prepcrrotion of Voters Register
3. Approrro{ of synnbols for lndependent Ccrndidotes
4. Any Other Business

4s^.
v/s

t4(n<
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' M[[N{. 29/X/2An3: Fnqyers, Apoflogy ond Adoptfiosn of Agemdo

30.1

Ong'ondi.
29.2 the ogendo os omended os odopfed

M[N. 3A/n/20n3: Frocunennent of Fotrfl Eooks

Plenory noted the repod prepored by the Secretoriot regording the
inobility of the Foce Technologies (PtyJ of South Africo to fulfillthe terms of
controct on IEBC/l 4/2011-2012 for the Supply, Delivery, Instollotions,

Configuroflon, Troining, Testing ond Commissionlng of the Voter
Identificotio n Devices.

30.2 Members opproved ihe request from the Secretoriot for the Commisslon
to occept the new offer by Foce Technologles to supply fhe Lop-Top

bosed Voter ldeniificoiion Devices insteod of the hond-held Devices
provi-ded-ihot-it-is done-within-th-e--ob1-or-n-irrgrlow. eonse-qrrenity-th-e-- -- -

commission wlll be ordering o totol of 34,000 devices 5000-10000 being
hond-held devices ond the bclqnces Lop-Top bosed devices.

'..1 The Members were briefed on the stotus. They noted the progress mode
ond odvised fhot more efiort be put to hove the regisfer in ploce by 4th

Februory 2012.

Members considered vorious issues on how conecfions to fhe Voters

Registers Sho.uld b-e r_node-.-lhey-lpl-e-d tlfe-ne.gd t-o hoye odesluotq.-
ntrol meosures ogoinsf unouthorized chqnges ond more porticulorly

eed to ensure ihot ihe dofo is scrfe ond secure. ln ihis regord, ihe
tor of ICT wos tosked to prepore o reporJ on the sofety stotus of the

o for considerotion in fhe next Plenory fuleeting

Director of ICT wos further instrucied to submii iimeliness on the

v

ng up OO ngo ON comp e ons o ons eC

I

o
nsfrucfed ihcit o rcporl be preporecl on the chonges to the

n centers though the ono{ysis oi ihe gcrzetfe centers ond those

used eventuoily io register voiers.

)
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' 31.5 Plencry consldered the question of whot to do with voters in the Green

Book but ore the Vofers Prinqipcl register qnd the need not to
disenfronchise regisfered voters. The meeting directed fhct o seporcte

exception register be prepared ond voters [n this regisier be ollowed to

vote. In coses where c voter's biometrics cre misslng, the voter should be
notified cpproprlotely ond requested to re-register in c constituency
office or a word if convenient to the Commission.

31.6 Members noted the need to re-issue lnstruciions fo the vcrious returning
officers regording the procedures to be followed in ihe nominotions ond
the execution of the cocle of conduct to ensure thoi they remoined well

informed, disciplined o nd importiol.

31.7 The issue of County Retui-ning Officer (CP.,O) for Nokuru County wos
discussed ond [t wos crgreed thot given the dynomic ond complex
noture of relctions of the residents of the county, thot sorneone more
moture, competent crnd reliqble should be mode the CRO.

3l.B The meeting dlrected ihot o list of County ond Constituency tcttlying

centers qnd nominotion centers for be published before the nominoiion
dotes to ensure thoi oll ore informed occordingly.

M[h[. 32ln /2@n3: Appnovofi of synarbofis fon fimdependent eondfdstes

= 
symbols for independeni condldotes were opproved with omendments

[N{. 33/n/2CIn3: ANIV O]rHdR BUSIIqESS

nere being no other business the meeting odjourned of 4:00 F.M

:[G[iIED BY:

lo^ tm[ss[@[N SECRETARY/C Df

O. J. H" @SWAGO

r[URFERS@['{:

AF{I''6ED ISSACK HASSA,tr{, EBS
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Our Ref: IEBC/SCP 13,4&512013

l Btn March ,2013

A.hrnednasir, A.bdikadir & Co. Aclvocates

CBA Building, Standard Street, 2no Floor

P.O. Box 57731- 00200

NA.tR0Bl

Dear Sk

RE: SUPRE&{E COURT PETITIOI'I NO. 3 OF 2013

SUPREME COURT PETITION NO. 4 OF 2O'i3

SUPREME COIjRT PETIT!Of',! }IO. 5 OF zoi3

Arising frorn the presidential election that took piace on the 4tnlViarch 2013 the above

mentioned Petitions have been iiled in the Supreme Court challenging the validity of the

said election. The Commission is a Respondent in both Petitions which were served to

the Commission on 16th fuiarch 2013 and lBth fviarch 2013 respectively.

There is need to put uD a 'cLrust defence aga!nst the said Petitions The fsmrnissic

hereby instructs you to act on its behalf in the abovementioned Petitions for the

Respondent. You wiil work as par of a team of Acjvocates that has been consiitut

the Commission. We enclose copies of the abovementioned Petitions,

The Commission shall avail to you all documents relating to the presideni

that you may require. Kindly also let the Commission know if you requirr

any members of staif who were involved in ihe presiciential election, \l

fonryard to you the Principal Register of Voters and the Statutory Fornn '

/



!
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'' J:

Kindly but urgently let us have your formal acceptance of these instructions and the

terms therein. A deposit will be paid on account.

Please do keep the Commission informed of all progress herein.

Yours tL+1.,Pxeld

\

AHMED ISSACK HASSAN, EBS

CHAIRPERSON

L



t - l-r1 Il\r,:r;[X' ---) l'lt
pffi(GlA

National B ank Bunding
Telephone No. +254 (020)3244000, 2273106fl
F axt +254 (O0) 2273705, 3243n, 3292n
e.mail: i.nf o@ppo a. go.1(e

website : www.pt:oa.go.ke
l4hen repiying please quote:

Ref. FFi(} A. 6lr0 Vol. iV (51)

The Secreta ry/Chief Executive Offi cer
lnterirn lndependent Eleioral Commission
P.O Box 45377 - 00100
NAIROBI
Anniversary Towers, 6th Floor

RE: FROCUREMENT PROCESS

PueLrc Pnocr;nrnt ENT C\IERSIGHT AUTTiONiTY
'7 -z a- ro z, tr! e-o r"* / og ? ? n g' c'+'e e o')e ct" {

Nafional BarLk Building, 10e Floor
Harambee Avenue

P.O. Box 58535 - 00200
NA-Il1OEI

iGNYA

Z.?th May 283.fi

,l
I

i

1

z 0 t"lA'r 2010

r., r, i ,', : 'l

Your letter reference no, IIEC/PROC/14(36) of 12th May 2010 on the above
captioned subject refers,

We have noted your request for guidance on the procurernent process,
lhe purpose of tire Public Procurernent and Disposai Ai, 2AO5 is laici out
in Sec. 2 oi ihe Act and includes io maximize economy and efficienry; to
promote competition and ensure tlrat competitors are treated fairly; to
prornote integrity and fairness; to increase transparency and
accountability; io increase public confidence; and to l'aciiitate the
pronrotion of local indusiry and ecoiromic development.

Further, Part 11I of the Act outlines tlre institutional arrangenrent
procedures that a pubiic entiby should put in place to ensure that its
decisions relating to procurement are rnade in a systernatic and structurec
manner. Thls includes establishnrent of a tender committee, procuremer
unit and other bodies required under the pi-ocurement law as per S-oc. -

The Second Scheciule of the Regulations provides ''the compositio'
tencier conrmittee's for the various types of public procuring entities.

op e\ralrt-''n11. Sec. 66 of rhe Aci aird P.ec. '16 furthei- nrovici,t-J.r.'U:iw

methodology to determine the successful tencier, composition
of ti-re evaluatiorr coi-rrmir-tee, Frorn the foregoing, the techiiic
cornmitlee shoulcl foi-ward its reporl i.l the procui-emerrt u,



Your attention is drawn to Sec. 44(t) (c) and (d) of rhe rovides. -ihat the-tender-eval u 'process 
a ocuments concented with it are iobe confidential, Also Sec. 38(L) (c) proh ibits persons that are not officiallyinvolved in the tender evaluation process from attempting to influ ence theresults. Our vlew is that the procurement Act and the Regulations do notrecognize members of the Finance and Administration Committee of. theCommission in the tender process as th eir involvement would be deemedas a breaclr of Sections, 38 and 4+ of the Act.

then prepare the agenda for the tender committee. Reg, 10 goes on toelaborate the responsibirities of ihe tender commlttee.

Thereiore, it is cre,ar-that the procurement unit manages the procurement
lJ.ffi 'Jll',,i"T'",#,il?.'Tffi 

::_fl ::1.';.r:y"ri,i;{1,"r3i,in,_ -t .duJucrcauon, The commitiees that preside over th"";;;);.# ;1.n:: ::Jtender opening, tender evaluation commil-*ee and the tender committee.No other conrmittee is recognirla in the pr"ir"rent raw to preside overany procurement stage in beiween,

Tal<ing cognizancl 
9f. 

the foregoingr you are advised to adhere to a, theprovisions of the Public ProcurEm{fu ..d ij'r*-, Law as you proceed inyour procurement and cJisposal undertaki;; 
-'-"

\

J. W. Njoroge (Mrs)
I E I GE
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P [. E NARY P,A.P E R O il,N [ ftf! P {-E il$ E T'{TAT[ Off{ G F E N-E GTR'C N { C

VCITER [EE fr{TlF D

1. IIIITRODLJGTION

This paper presents to the commission's plenary, for a decision, options and

implications of implementing the above project in the fuiarch 2013 general

elections.

2. EAGKGROL,SIJB

The commission awarded Tender No IEBC/I4/2011-2012. Supply, Delivery,

tnstallation, Configuration, Training, Testing and Commissioning of Electronic

Voter ldentification Devices to Face Technologies (Pty) of South Africa'

The solution proposed by Face Technology has evolved over time from a

tablet-based solution initially to handheld devices presented during the Proof-

Of-Concept, and most recently (since 16 January, 2A13) to a mix of handheld

devices and laptops. Although this evolution presents several technical,

operational and contractual challenges that raise the possibility of cancelling

the contract, the Commission has repeatedly promised the country that it wilt

integrate appropriate technology in the electoral process to address some of

the malpractices witnessed in past elections. Therefore, the decision the

Commission reaches must carefulty balance the risk of a potential public

backlash teacling to a possible loss of public confldence if the project is

abandoned now, against the risk of a wetl intended but risky implementation

constrained by strict legal election timelines.

Below are the pros and cons of likely scenarios, both which assume a full

scale, rather than pilot, implementation.

3. Iil'iP[-E],[Ei{T.:x.T'trOfi S GETa.lE R IOS

Scenario l: Froceeei uriti"a Face T'ect'lt"lof,cgy's [-ap'top Soflutiol'l

The alternative laptop-based EVID solution can function as required on

Election Day to identify and authehticate voters at the polls. However, it is the

Page 1 of 4
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succbssfui- operationaiizitioi-r--of-'rire-tecirrroiogy-:rc'eiive'ry, training;-ia-t6 '-

preparatior/co nversion and migration, device configuration, battery charging,

deployment and support - that will determine whether or not the use of the

laptop-based solution will be a success or failure.

Face Teihnology has stated that they will provide a rnechanism to, butwill not
be responsible for, uploading the biometric voter registers onto the EVID
platform. Tr,i. t ilu to address the requirements in section 1.g m of fhe
Technical Requirements (support service ptan) and the Bidders
Responsibility on P32 of the tender clocument. This is a key risk, and the
Commission may not have adequate capacity or infrastrucfure to undertake
this critical task within the limited time available.

The proposed laptop solution in its present form does not meet the
transportation and power requirements in section 1.5 of the Technical
Requirements in the tender document.

Recommendations

i. Face Technology supplies the laptop-based EVID solution in a

stackable, protective, conosion-free lpG7-compliant (water and dust_

resistant) carrying case. Wthout this, significant breakages could occur
during traqppp5taJig.!_elqtryArebquqlng pf Ihe_laptops. _ _ _

ii- Replace the three spare on-board laptop batteries with two external
lithium iron phosphate (LiFepo4) batteries and charging system.

iit. Face Technology provides the services envisaged in section 1.g (i) and

IV

the Bidders Res onst

the tender document.

In the absence of an authorized local manufactureds warranty seryice
center for the proposed laptops, Face cjelivers a significant number of
replacement stocks and spares.

Page 2 of 4
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January 26,2013

Tile afuove. issues 'Jyere ior"arardec{ to Face -['echnology ancl thein

response to eacl'l issue a!'e as pen a't'iacired ermaifl, Ref: Comt;'act ,'or

Supply ot EYID - Teirder No. IEBG/'|412A11-2012 dated 25 January 20{3'

ln o.ur opinion, whereas the supplier states a willingness to investigate the

possibility of addressing the above concerns, it is clear that no time exists for

further investigations and negotiation. This therefore means the Commission

must decide based on the prevailing circumstances.

Scerear[o Xtr: futrlx of Exis'Eing SVPJEVR Kits anel lile';v lap'top-baseci EVID

Under this scenario, the Commission reviews the contract with Face to reduce

the order quantities by the amount of existing BVR/EVR kits, and Face

Technology is contracted to supply the EVID sofrware and support for botli

the existing and new kits.

ln this case, a uniform solution is depl'oyed countrywide, for better Election
Day management and supporl.

As pen resporase No. 3 (see Face Tecfs's attached ernall), it is clear that

tfuis op'tion is not.riable slsnce the supplier is uraable to comp!3t wi'ifr'rin the

available. -['his is therafone no longer an op't[on wo*h pursuinE at this

poimt.

4. GOHG[_{-nSnOr.{

Considering alt the circumstances above, it appears that the only option

available to the Commission is to accept Face Technology's latest proposal of

5,000 handheld devices and 25,000 laptop-based solution.

5. iqEQt,EST -i-O 
PI-E;'{ARY

The Commission is requested to:

i. i'lote that the only feasible option to deliver the solution under the

circumstances is as detaiied in option 1.

Page 3 of 4
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At fo nrncaad vi*h l4tove- rr i.cr-t_Q-t!-

considered, then the commission cancels the contract and reverts to
the printed BVR register.

Prepared by:

Reviewed by:

Date

Date: I l3

,E€{-[&,sI
l
I

Approved

Face 4 :i 4
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- YourRef:

Our Ref:

Eate:

Mr. Joseph Kinyua, eBS
Perrnanent Setretary,
Ministry of Finance
NAI ROBI

Mr. Ahmed ck Hassan
Chairma
lnde ent Electoral & Boundaries Commission

BI

A.CREEfo4ENT FOR THE SALE AND PURCHASE OF F{A
'lcENeE oF sCIFTwARE FoR A BI'I'xETRIC voTERSY,TEM BETWEEN TF{E iTgE AND CANADIANCORPORATION

RDWAR.E AND
REGISTR.TIEN

COMMEF.CIAL

Covernrnent of Ca

l{.enya (represented

Reference is made to the

by the

ong

IEBC a.nd the lvlinistry of Fin

orng negotiations between the Covernmr:nt of
ance), anri therepresented by the Canadian CommercialCorporation), and to the dra ft agreement cited above.

nada (

Reference is further made to a letter dated 14th September 2012,signe,1 bythe Permanent Secretary Ministry of Finance, beIng a r-etter of conrmitr,rentto ccc' stating the IEBC has serected the ccc and Morpho cana.ra ac rho

LrUi\r iU
1

Attorneri-canc,atr: f r. ^. r- _-

!iii.!\
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,.successfur provider,, of the BVRS on the basis of their technical proposal,

and expressing Covernment's commitment to pay the "selected" supplier

€56,209,186.68 in that behalf, and further undertaking to sign with ccc a

sales contract based on an earrier draft sares contract developed by the

supplier and submitted to the Treasury'

,,- .:.-- !^r.^- -^+^ ^f rho rrrrrent draft terms of the proposed contract
ndVtt lB Lor\Etr r rvLU

between ccc and GoK, and being cognizant of the commercial terms

defining that agreement, it is the purpose of this letter to require that a

number of clauses in the said agreement be opened up to discussion for

clarifications and necessary negotiations with the view to introducing

- necessary*adjustments -a,s t&Qu-ld malsg-t!'rq8I9!!Lelt fair 
-and 

conscionable

at law, at public policy and in the publi. intt"st' g=t"\n'' we set out-the

most imPortant of tho5e issues'

At the discussions, a number of issues arose relating to the structure of 
fhe

draft contract, which I set out below' These should inform the negotiating

position of the coK team at the discussions this morninS'

The Letter of Commitment mentions Morpho Canada' At the

negotiating tabte YesterdaY was a SrouP of officials representing

Morpho Safran, a corPoration aPPa rently registered in France' There is

cause fo t ,.itonubte conZern wh-ethel the fWo co-rnPanies are one and

the same, and if not, what the relationship between Canada and

France are with resPect to the nationality of Morpho Safran' To erase

doubts, we need to see the reg istration documents of the supplier'

which will need confirmation of I egitimacy and authenticity fronr CCC

r' s- 
-n 

a t i o na I'i ty. -l n-th e- eve-n Lt he- tw-o- t u out to be

1

a5 o
! '-,r ,._ _i_-'.-.,^!teSaiiy ui,iuicicu, latt=i' be establlshed to be-a French' asn th=

opposed to a Canadian firm, the question of legal capacity to contract

under the sPecific terms of the understanding betvreen CoK and the

Covernment of Canada arises, and it could be a sufficient bar to

execution of this contiact'

')
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2. lt has also eme'rged that the saicj company has haci integrlty issues in

the past in other jurisdictions, and was recently subjected to a fine in
one of those jurisdictions. lt will be recalled that the GoK requested

the Canadian Covernment to conduct a due diligence on the supplier.
The parameters of that due diligence process have not yet been
released to the CoK, and neither have the findings been released. lt
would be imperative to request fi.onr the Canadians these assurances,

in documentary form, to help the Kenyan side get better Inforrned as

to the commerciaI standing and other qualifications of the supplier
under the laws of Kenya.

3. The question arose whether IEBC has capacity to sign onto the
contract and bind the GoK into this substantial comrnercial loan.
Valued at nearly Kes.6 Billion, the IEBC felt it prudent for Treasury to
sign, and for the IEBC to rnerely counter:sign. The argument is that the
system is in fact being procured by CoK, with IEBC being its operative
agency. These are matters administrative and internal to CoK and
should not feature at the negotiating table with CCC. Appropriate
institutional positions will be taken internally.

4. Under the Public Finance Management Act 2012, section 49 requires
that any new loans taken up by Covernment are set out in writing
and be in accordance with the fiscal responsibility principles and the
debt management strategy of the government: These require
compliance with Art.201 of the Constitution and 5,i5 of the Public
Finance Management Act 2.012. This Treasury approval, properly
documented, is necessary prior to this Cffice clearing the draft
agreement for execution

5. As far as ring-fencing the procurement strategy applied to this
contract, the provisions of s.29, s.74, s.62 and s.6 of the Public
Procurement and Disposals Act are relevant to note. Section 29
obligates procuring entities to promote competition, but recognizes
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instances where comPe tition may be dispensed with' Where restricted

tendering is adoPted, the P rocuring entity must obtain written

permission from its tender committee, and record in writing the

reason for such restricted tende ring;. Under 5,74, direct sourcing must

not be used to avoid comPetition , and, maY be used onlY when there

is.only one Person able to suPPlY the desired goods (which does not

apply to this case) or there is no rea
r I - l!-.--^+i.,^ +n tho nf/-\ap((

tonaDle dltEll'lortvE !v !r'! r'- *---

(can apPly to this case) Section 62 lirnits the thresholds on direct

sourcing, and requires the recording of reasons, as well as the

lodgment of the fact of direct sourclng by notification to the PPOA'

where the contract sum exceeds Kes.5O0,OOO. Section 6(1) addresses (

I Where TToiect f i nan ci n g- lsJronn-e-xtern al- fi na 5

n anceS
to account, it

negotiated loans. Taki ng the totalltY of the foregoing tn

is uncertain whether the funding of the BVRS Procureme nt qualifies as

'negotiated loan'- Our v iew is that this is not necessarily a negotiated

loan: the suPPlier was asked to quote, based on the technical

specifications bY IEBC, and all the CoK Is doing presently is discussing

overall project deliverY dYnamics, rather than the financing aspects

and this is regardless of any exPort credit guarantees the Canadian

Covernrnent maY extend to the suPplier. lt would aPPear that the

- Co.vernment {thr-ough-Treas-ul-Y-L hgt alreadY committed itself to the

financing arrangement, but on com mercial terms, hence the l55Ue5

raised above require legi timation by Treasury executing necessary (

papers justifYing the direct sourcing method adopted for this project'

and todging the same with PPOA as required under law

Ier er --should-eove- ?he--
6. The dutY of thg su

sourcing/fabrication, the

and clearance at the Po

designated bY IEBC. This

-,^ r! ^*r_,DOi Ine Kti:5 i'(Orrr uvc'l jv':: ;- :"::-/ -''

ry, and until detivery to warehouses

e case in the current draft'

pp

removai

rt of ent

is not th

7, Clause 2: Effective Date - all the provisions currently purporting to

define the 'effective date' are technically implementation and

....,

CL}T{FIDHN [ [At
4
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operational matters, which can legitimately be subjected to specific
performance periods. For instance, the date when down payments are
made cannot be the effective date. The 'Bank' is not defined - so the
phrase [s inconclusive. clause 2.1(v): this is not acceptable: first, from a
point of regard for Kenyan raw and the requirement for
documentation of all imports into Kenya is universal, wheth,er the
imports are privileged or not; second, it is not a closing.condition. This
is an effective performance aspect. This entire clause needs re-casting.
The Effective Date should also take into account the date of the, Letter
of Commitment, because that LoC creates fiscal liabilities on the part
of CoK. The effective date should rnake reference to particular actions
that bring the agreement to effect, and in this respect:

a. The Ministry of Finance's certifying that public debt
management principles have been observed;

b. The Ministry of Finance's complying with the public
Procurement and Disposals Act requirements on direct sourcing;

c. The Iegal opinion of the Attorney ceneral paving way for
signature;

d. The actual date of executlon.

B. The statement 'CCC shall notify the customer when the effective date
has been met' should be deleted, as that would be a patent fact on the

9. The entire clause 4 is unacceptably worded. The tranches are not
clearly attached to measurable deliverables. The tranches furthermore
need to be broken down into lower thresholds. The current sequence
of payments is greatly unconscionable and hugely disadvantages
Kenya. Furtherrnore, any payouts should be subjected to IEBC
compl iance and perforrnance certifications.

(:

. '( ti



a

,{' ',f .1-\. 'i;, ' j :J,"a * -::ftr *-'i 'i! t '"8- J .R.. li :

i ii ,i ["r!<r1rr'f l'i,l il [r';4,i.\i;i :j. t rrl l\.s-.7.-j!.-a-a \ 4- -:r- -r

lo.Clause 4.2: the penalties on unpaid invoices should be negotiated out'

This is alreadY a Pricey contract'

11. Clause 4.4:theword 'services' is not defined - and must be defined to

include after-sale services at no cost to 6oK for at least 12 months post

installation, not deliverY.

12.4.5: CCC should not be permitted price variations - the wording

almost operate as a punitive clause. we had problems under the

Anglo-leasing contracts for such clauses'

: the terms a riliRc-on-s i st ent-w it ht h e wa rra nty- o b I igat i o n s o n
13 ause

the part of CCC, and negates the principle of after-sales servlce' and

especially read together with clause"B.4 and clause 14' ldeal solution

delete 5.1. EsPeciallY taking into account the breadth of the implied

fiscal obligations on CoK (Purported to be extended to even 'non-

official' entities)

l4.Clause 5.2 needs carefui review: to what precisely is CCC committing

to? lt must be obligated to undertake all contracted services/works'

-regardless of whether such -l.eads l-o a- qao5lrwtio-1 -olp-grmultni
establishment. This cannot be a discretionary power on the part of the

supplier.

l5.Appendices generally: all appendices are missing' so we

comment on their content or acceptability/validity at this point

cannot

16.Clause 9.3: Two issues here: the obtigation snouio De nruriiai: t;i=;e

must be cases where ccc has information which coK may require to

access. Secondly, unless technically impossible to list' it should be good

practice to anticipate the categories of information that might be

required under this clause. Thirdly, inability to suppiy information

coi'{rIi}tsF[TxAffi
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under this clause cannot be treated a non-performance event, giving
rise to remedies for breach.

l7.Clause 9,6 is patronizingly worded. Under what circumstances does

the private property of the CCC become the subject of this contr:act?

ln any event, good faith and mutual respect demands the contracting
parties accord each other reasonable facilitation for the benefit of the
contract. At any rate, it must be remembered that the contract is not
over CCC's private property. There might be need to delete this clause

or drastically word it differently, and at the same time, if retained, the
phrase 'CCC property' must be defined with a great degree of
certainty.

lB.Clause 9.7 and 10.2: is it not possible to narne the specific locations in
an appendix?

i9.Clause 14.4.5: What is the rationale for no charges for the services

rendered by CCC under the contract? These are standard issues over
which suppliers meet their own costs. Taking into account the
commercial nature of the financing underwriting this transaction, it
does not make sense for CoK to take on costs over which it has no
control, yet the suppliers are commercialiy compensated for the
services rendered. Service users sl-rould bear their own costs.

20. Clause 14.,4.7: the same comments in paragraph 20 applies.

2l.Clauses 14.5 and 15 frees CCC from virtually all liability - and negates
the warranty principles under contract. The current language should
not be permitted to stand. Paragraph 2 of clause l5 furthermore limits
CCC's llability to 10olo of the contract: UUHY? This is not fair on the
Kenyan tax payer, and liability threshotds should be unlimited, and
fettered only by arbitraI awards under contract.

ln 'i; i\j"i'l & \
.i!.rl,r 1 -,-'-

h. 'rr ir-1ji -lir,

li jl :i;'
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22.

clause 4

a-Z) 17.1: termination events should start from:

a.FailurebyCCCtosecurenecessaryfundingtoachievefinancial
closure under contract;

b.- Failure- oL unsanctioned delay tn ,tJrq d-efivgry o-f -th1ry't"I 
to- 

-
KenYa;

c. tnability by ccc to carry out necessary installations in line with

overallprojectdeliverytimelinesstipulatedundercontractorby
IEBC;

d. Failure to remedy system glitches

e. rn addition, there must be a reciprocal power and right on the

part of coK to slap penalties for non'performance or delays on

CCC.

__24. 
Clause tl.z,The propoied reme_dy by CCC i.s effectively distr.aint

in lieu of rent. lt is not a fair manner of dealing, and should be treated

as a simple default, open to more civil remedies under contract' ln any

event, the equipment will have entered Kenya duty free, technically

reducing the autonomy of CCC over the same' The clause needs to be

- - recast a-ceordffilY'-

25 Ceneral note: Tax exemption is not a iiSht/entitlement: it is

usually granted if the Process is for the benefit of the public' and any

discussions on tax exemptions must be conducted withi'n that general

Clause 16: transfer of risk cannot

equipment at port of entry, and cannot

acceptance testing is completed successfully'

be fixated on payment of contract price in

transfer of title and risk must tie in with the

pass uPon deliverY of

fairly Pass before the

Neither should it merelY

toto. Furthermore, the

payment dYnarnics under

n1-
a

COi\h tuL'x I 't

understanding

La-u
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26. clause 18(i)(i) - the 60 day period is not in sync with the

provisions we challenge in paragraph 4.2, and the provisions of clause

17. Consistency of principle, a.nd reciprocity in treatment and
contractual standing is neceisary.

27. Clause 18(1)(iii): CCC's consent will not be relevant where there
has b'een breach. This can be cured by the introduction of a proviso in
appropriate terms.

28. clause 18(1)(iv): all appendices are empty. But necessary
software modifications designed to better serve Kenya's current and
future,needs must be permitted.

29. Clause 18.2: the contract doctrine of quantum meruit must be

upheld,, and so also the principle of preventing unjust enrichment. This
project is being flnanced by tax payers funds, and this is one of those
unconscionable terms on that basis. The whole of clause 18.2 needs to
be r'ecast: transfbr of risk and title for completed works is complete,
and CCC cannot purport to direct CoK on how to deal with its own
property. Once completed, the completed portion oi the contract
passes title to CoK.

30. Clause 19.8: the provision is vague. The objective should be to
differentiate between breaches of conditions and breaches of
warranties, with justification being given for the specific aspects of
those breaches for which money darnages may not be adequate.
However, this being a simple contract for the supply of an integrated
physical and software system, and against which a specific contract
sum will be entered into, it is difficult to sustain an argument in terms
of clause 19.8, and it is our considered view that money darnages shall

be adequate in all cases of breach.

;- .B

'i.-'. it,.,: t i t-s, t-':.,
!--'t rr 'r "

q



'f i:.li{-I"[Affi

31.Clause 2A.2: The 'entire agreement'

inciude a supersession of the Letter

.l.r* ;,u;i G uncleritoo?- to

of Commitment bY the fact of

execution of this agreement'

elause20.8.1_mustberenegotiated.Thepreferredchoiceof
law should be Kenyan law, because in essencd, this is a contract for the '
c, rnntrr nf o.no;s anc1 serViceS to the Covel.nment and people of Kenya'

Th. ,;pplier is not a sovereign entity. Short of the equipment comtng

from overseas, the contract's proper place of performance is Kenya'

The usage of the supplied systems takes place in Kenya' Any systemic

failures harm Kenyans. And can occur qnly in Kenya' The core

a-rgumen! [e1e is -that llts-contra-ct {gti'{has no link with any

other jurisdiction una., tf.l" Planet. lt wouIE-EE sad-fo coristrrsthe

appticable law otherwise. As to the slfusof the arbitration, it 5hould be

taken into account that the project takes place under exigent

circumstances. Furthermore, the manner of procurement of these

services should serve only to'strengthen the reasons why Kenya should

insist on hosting all disputes under this agreement'

33. Clause 2a.9:This cut and paste cl,ause has no place in the draft

contract - and should merely serve to alert the CoK negotiating team

that the draft teTmj of the current draft contract rnay-not necessarily

have been thought through and in our favour'

34. Clause 20.i0 It cannot be allowed to stand as presently

drafted in light of the substantive challenges raised with respect to

a

32

of the

. 1,- - F.^.-. rr.). -,r..1.,rici.rnc mt tst t-tg'cOnStfr-tedi li i5-; L; r'-!'-:

limitations automaticatly arising irom such ob

of title and risk, and similar events that

mutatis mutandis the

ligations as the Passage

suibstantivelY alter the

contractual relations of the parties

Ge-ne-raI eomments

il
' ; 1 .u--jr Y\ l=* R TTT ,ji'' ; I i i '. -{ r'ii I a ra'
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a. Clause 13: what exactly is being protected? What about

indemnification of GoK from acts of ccc and its employees?

b. Technical specifications for this project required price quotations

to include duties and taxes. CCC clalms its quote excludes taxes'

It is imperative for Treasury and IEBC to establish for a fact that

this is the case, and that duties and taxes have not been hidden

in the overall price. such woutd give rise to unjust enrichment -
and may require the seeking of explanation from ccc why

clause 4.3 says what it does when it was specifically required to

include these elements in its bid price'' '

c. Clause 6: contract terms must be reasonable, and designed to

engender goodwill. Paragraph 2 is unwarranted and

unreasonable. Under ParaSraph 3, it should be the business of

the supplier to sourcri its own ctearing agents and pay any dues

accruing thereby, and not a coK responsibility. The whole of

paragraph 6, and similarly worded provisions in the contract,

should be redrafted accordingtY'

Conclusiori:

ln light of the substantive nature of the issues pointed out above' it is our

advice that those matters be addressed effectively in the negotiations and in

the redrafting of the agreement. Once all lssues are agreed' and reduced into

the agreement kindly send to us a. cleaned up document for review and

approval, as necessarY.

.:.
Y OUrS '

'. . :

GITHU Mul;c.Alir
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lEBelBVRelVOr 1

AGlCOhlF/21 /54/1 VOL i (28)

Mr. Ahmed lssqck Hossqn
Choirmon
lndependeni EJectorol & Boundorles Commission
NAIROBI

Mr. Joseph K. Kirryuq, eBS
Permo nent Secretory/Treosury
Ministry of Fincnce
NAIROBI

24ti,September ZAM
Your Rei:

Our Re'i:

Date:

ri','"i.

RE: CONTRACT FOR PURCHASE OF HARDWARE AT{D LICENICE OF SOFTWARE FOR
A BIOffrETRIC VOTER REGISTRAT!ON SOTUTION

Your letter under Ref. F.{o. IEBC/BVRC/VOL 1 dqted 21't Septennber, 2A12 refers.

The Attorney-Generol hos instructed me to write to you qs hereunder.

Furfher to our letter Ref Nlo. AGICONt/21/54/1 VOL I doted'18it, September,
2012, we note thot most of the issues we hod roised hove olreody been
odequotely oddressed in subsequent negotiotion meetings oncl incorporoted in
ihe ottoched revised ogreement. We note however thot issues roised in
pqrogrophs 1, 2,4 & 5 hove not been sufficiently oddressed.

Subject to Ministry of Finon.u\rru*in res nsibil with regord to the qbove
issues, we find the ogreement n er from c legol point of view ond you rnoy
proceed. with execution of the some

DORCAS ACHAFA, fiABS

DEPUTY SOLff CMOR.GEh{ERAt
F0R: ATTOR h{ EY -GEh.l ERA.L

Aitorney-Ganeial's Charnbers, Harambae,\verrue

2O.Box40lr2-00,0C,i\l}iBOBi,r(irl'/: Il-'l5ll0 ll:71,1 /i?.5",3:3,:^,1r!,:=ri!:,/:717-529t95
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