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I

.(]HAIRPERSON' S FOREWORD
"r T6is report contains the proceedings of the Departmental Committee on Justice and Legal Affairs on its

consideration of the Penal Code (Amendment) Bill (National Assembly Bill No. 56 of 2022) which was

. published on Wednesday 16th November,2022.

The Bill was read for the first time in the House on Wednesday Sth March, 2023 andthereafter committed
to the Departmental Committee on Justice and Legal Affairs for consideration and reporting to the House
pursuant to the provision of Standing Order 127 .

The Bill has two (2) clauses and seeks to amend the Penal Code Cap. 63 by repealing section 182 which
prescribes the offence of idle and disorderly persons. The proposal aims to protect members of the public
from unwarranted harassment implicated upon them by law enforcers.

In compliance with Article I 18(b) of the Constitution and Standing Order 127(3), the Clerk of the National
Assembly placed an advertisement in the print media on Friday 1Oth March,2023 inviting the public to
submit memoranda by way of written statements on oath (affidavit) on the Bill. In addition, the Clerk of
the National Assembly vide letter dated 27th March,2023 of Ref. No. NA/DDC/tLACl2\23l\3l invited
key stakeholders to submit views on the Bill. The memoranda were to be received on or before Friday 24tt'

vl,arch,2023 at 5.00 pm (East African Time). By the close of the submission deadline, the Committee had
received seven memoranda.

Further, the Committee invited key stakeholders to attend a public participation forum on Thursday 4tl'

May,2023 vide letter dated 25th April, 2023 of Ref. No. NA/DDC/JLAC|2023/039. The Judiciary, the
National Police Service, the Independent Policing Oversight Authority (IPOA), Uraia Trust and Mzalendo
attended the forum and gave their views on the Bill which the Committee considered in the preparation of
this report.

While considering the Bill, the Committee observed from a majority of the submissions received that
Section 182 of the Penal Code has been abused by law enforcement agencies to harass the public and
infringe on fundamental human rights and freedoms. In this regard, the Committee is in agreement with
the sponsor of the Bill that the Section be repealed.

On behalf of the Departmental Committee on Justice and Legal Affairs and pursuant to the provisions of
Standing Order 199(6), it is my pleasant privilege and honour to present to this House the Report of the
Committee on its consideration of the Penal Code (Amendment) Blll (National Assembly Bill No. 56 ti
022).The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly for

the logistical and technical support accorded to it during its consideration of the Bill. The Committee
further wishes to thank the Kenya Law Reform Commission (KLRC), the Kenya National Commission
on Human Rights (KNCHR), the Independent Policing Oversight Authority (IPOA), the Attorney General,
the Law Society of Kenya (LSK), the National Police Service, the Judiciary, Uraia Trust and Mzalendo
for submitting memoranda on the Bill. Finally, I wish to express my appreciation to the Honourable
Members of the Committee and the Committee Secretariat who made useful contributions towards the
preparation and production of this report.

It is my pleasure to report that the Committee has considered the Penal Code (Amendment) Bill (Nalionol
Assembly Bill No. 56 of 2022) and have the honour to report back to the National Assembly with the
recommendation that the Bill be approved without amendments.
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I CHAPTER ONE

I PREFACE

1.1 Establishment of the Committee

l. The Departmental Committee on Justice and Legal Affairs is one of twenty departmental committees

of the National Assembly established under Standing Order 216 whose mandate pursuant to the

Standing Order 216 (5) is as follows:

i. To investigate, inquire into, and report on all matters relating to the mandalc,

management, octivities, administration, operations and estimates of the assigned mini,tlries

and departments,'

ii. To study the programme and policy objectives of ministries and departments antl lha

e.ffe ct ive ne ss o.f the i mple ment at ion ;

iii. To, on a quarterly basis, monitor and report on the implementation o.f the national budgel

in respect o/'its mandate,'

iv. To study and review all legislation re.ferred to it;

y. To study, assess and analyse the relative success of the minislries and departmenls cr,s

measured by the results obtained as compared with their stated objectives,'

vi. To investigate and inquire into all matters relating to the assigned ministries and

departments as they may deem necessary, and as may be referred to them by the House,'

vii. To vet and report on all appointments where the Constitution or qny law requires the

National Assembly to approve, except those under Standing Order 204 (Comntitlee on

Appointments);

viii. To examine lreaties, agreements and conventions,'

ix. To make reports and recommendations to the House as ofien as possible, including

recommendations of proposed legislation;

x. To consider reports of Commissions and Independent (Wices submitted to the Housa

pursuant to the provisions of Article 254 of the Constitution; and

xi. To examine any questions raised by Members on a matter within its mandate.
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1.2 Mandate of the Committee

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

considerl:-

a) The Judiciary;

b) Tribunals;

c) Access to Justice;

d) Public prosecutions;

e) Ethics, Integrity and Anti-corruption;

f) Correctional services;

g) Community service orders and witness protection;

h) Constitutional Affairs;

i) Sovereign immunity;

j) Elections including referenda;

k) Human rights;

l) Political parties; and

m) The State Law Office' including insolvency, law reform, public trusteeship, marriages and legal

education.

3. In executing its mandate, the Committee oversees the following Ministries/Departments:

a) State Department of Correctional Services;

b) State Law Office and Department of Justice;

c) The Judiciary;

d) Judicial Service Commission;

e) Office of the Director of Public Prosecutions;

f) Ethics and Anti-Corruption Commission;

g) Independent Electoral and Boundaries Commission;

h) Commission on Administrative Justice;

i) Office of the Registrar of Political Parties;

j) Witness Protection Agency;

k) Kenya National Commission on Human Rights;

l) Kenya Law Reform Commission; and

I National Assembly Standing Orders, 6th Edition.
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m) Council of Legal Education.
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1.3 CommitteeMembership

4. Tlre Departmental Committee on Justice and Legal Affairs was constituted by the House on 27rh

October, 2022 and comprises the following Members:

Chairperson
Hon. Murugara George Gitonga, MP

Tharaka Constituency
UDA Party

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Partv

Members

I

Ilon. Maalim Farah, MP
Dadaab Constituency
WDM-Kenva

I-lon. Francis Kajwang' Tom Joseph, MP
Ruaraka Constituency
ODM Partv

Ilon. Junet Mohamed, CBS, MP
Suna East Constituency
ODM Partv

I-lon. (Dr.) Otiende Amollo, SC, MP
ltarieda Constituency
ODM Party

Hon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency
UDA Partv

I{on. Muchira Michael Mwangi, MP
Ol .lorok Constituency
UDA Partv

Hon. Muriu Wakili Edward, MP
Gatanga Constituency
UDA Partv

Hon. Maina Jane Njeri, MP
Kirinyaga (CWR)
UDA Partv

Hon. Gichohi Kaguchia John Philip, MP
Mukurweini Constituency
UDA Party

Hon. Mogaka Stephen M, MP
West Mugirango Constituency
Jubilee Party

Hon. Aden Daud, EBS, MP
Wajir East Constituency
Jubilee Party

Hon. Siyad Amina Udgoon, MP
Garissa Township (CWR)
Jubilee Partv

I-lon. Makali John Okwisia, MP
Kanduyi Constituency
FORD-Kenva
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1.4- CommitteeSecretariat

5. The Committee is well-resourced and facilitated by the following staff:

Mr. Douglas Katho
Clerk Assistant l/tlead of Secretariat

t

Mr. Ronald Walala
Senior Legal Counsel

Mr. Stanley Lagat
Senior Serjeant-At-Arms

Ms. Winnie Kiziah
Media Relations Officer II

Mr. Omar Abdirahim
Fiscal Analyst II

Ms. Jael Ayiego
Clerk Assistant III

Mr. Abdikafar Abdi
Clerk Assistant III

Mr. Alvin Ochieng'
Research Officer III

Ms. Vivienne Ogega
Research Officer III

Ms. Faith Jully
Public Communication Officer III

Mr. Antony Kariuki
Serjeant-At-Arms

Ms. Fridah Ngari
Media Relations Officer III

Mr. Peter Mutethia
Audio Officer III

Mr. Alex Amwatta
Hansard Reporter III

Mr. Silas Opanga
Hansard Reporter III
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CHAPTER TWO

2 OVERVIEW OF THE PENAL CODE (AMENDMENT) BILL (NATIONAL

ASSEMBLY BrLL NO.56 OF 2022)

2.1 Background

6. The Bill which was sponsored by Hon. David Gikaria, MP was published on Wednesday l6th

November, 2022 and read for the first time in the House on Tuesday 8th March, 2023.1t was

thereafter committed to the Departmental Committee on Justice and Legal Affairs.

2.2 Summary of Legal Provisions

7 . The Penal Code (Amendment) Bill seeks to amend the Penal Code, Cap. 63 by repealing Section

182 which provides for the offence of idle and disorderly persons as follows:

" The .follow ing persons-

a) Every common prostitute behaving in a disorderly or indecent manner in

any public place;

b) Every person causing, procuring or encouraging any person to beg or
gather alms;

c) Deleted by Act No. 61 of 1968, s. 22;

d) Every person who publicly conducts himself in o manner likely to cquse a

breach of the peace,'

e) Every person who without lawful excuse publicly does any indecent act;

./) Every person who in any public place solictts for immoral purpose;

g) Deleted by Act No. 61 of 1968, s.22,

Shall be deemed idle and disorderly persons, and are guilty of a misdemeanor and

are liable for the first offence to imprisonment for one month or to a fine not

exceeding one hundred shillings, or to both and for every subsequent offence to

imprisonmenl for one year. "
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CHAPTER THREE

3 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

3.1 Legal Framework on Public Participation

7 . Article I I 8 ( I Xb) of the Constitution provides that:

" Parlioment shall facilitate public participation and involvement in the legislative und

other business of Parliament and its Committees."

8. The National Assembly Standing Order 127 (3) and (3A) stipulates that:

" (3) The Departmentol Committee to which a Bill is committed shall facilitate public

participation on the Bill through an appropriate mechanism including-

(a) inviting submission of memoronda;

(b) holding public heorings;

(c) consulting relevant stakeholders in a sector; and

(d) consulting experts on technical subiects.

(3A) The Departmental Committee shall take into account the views and recommendations

of the public under paragraph (3) in its report to the House. "

3,2 Memoranda Received on the Penal Code (Amendment)Bi[l,2022

9. Pursuant to the aforementioned provisions of law, the Clerk of the National Assembly placed

an advertisement in the print media on Friday lOth March,2023 inviting the public to submit

memoranda by way of written statements on the Bill. Further, the Clerk of the National

Assembly vide letters dated l Tth March , 2023 and 25th April, 2023 of Reference Numbers

NA/DDC/JLAC12023103l and NA/DDC/JLAC|2023|039 invited key stakeholders to submit

views on the Bill and attend a public participation forum on Thursday 4th May, 2023

respectively.

10. To this end, the Departmental Committee on Justice and Legal Affairs received nine

memoranda from the Judiciary, the KLRC, the KNCHR, the IPOA, the National Police

Service, the Attorney General, the LSK, Mzalendo and Uraia Trust. The memoranda are

annexed to this report as Annexure 7.

I L The Judiciary; the Independent Policing Oversight Authority; the Kenya Law Refornl

Commission; the Kenya National Commission on Human Rights; the Attorney General;

Mzalendo and (Jraia submitted Memoranda in support of the proposed repeal.

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Penal Code
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12. The Judiciary submitted that the National Council on the Administration of Justice (NCAJ)

has noted that it has identified several petty offences that should be decriminalized. They

supported the proposed repeal but noted that the section also makes it a crime to cause, procure

or encourage any person to beg or gather alms. According to the Judiciary, a total repeal of the

section would result in a gap in the punishment of persons who encourage children to beg on

the streets including human traffickers. They urged Parliament to undertake a more

comprehensive review of the Penal Code to repeal other petty offences.

13. According to the Independent Policing Oversight Authority, the provision creates an avenue

fbr human rights violations and is vague and ambiguous, making it susceptible to abuse by law

enforcement officers. Its repeal would enhance relations between the public and police and

allow the police to focus on investigations of serious crimes as opposed to being bogged down

with handling petty offences. It was their submission that alleged petty offenders experience

human rights violations including false arrests and arbitrary detention at diffbrent stages of the

justice system including during arrest, detention before trial, trial and sometimes, during the

post-trial period. IPOA noted that in the Financial Year 202112022, it received 294 complaints

of harassment and 126 complaints of wrongful detention, representing the third highest number

of complaints lodged with the Authority during that Financial Year. The trend is also reflected

in an audit conducted by the National Council on Administrative Justice which established that

68Y" of entries in police cells relate to petty offences and a further 45o/o of arests of mainly

persons of low income were carried out during the weekend. This, according to NCAJ,

contributes to clogging of the justice system where 30o/o of cases in court relate to petty

of-fences.

14. The Kenya Law Reform Commission noted that Kenya is one of the few African countries

that were under the British colonial rule that maintain vagrancy provisions in the Penal Code.

It was their submission that the section sought to be repealed was last amended by section 22

of the Vagrancy Act, No. 61 of 1968 (which was later repealed by the Statute Law (Repeals

and Miscellaneous Amendments) Act, No. l0 of 1997). Consequently, KLRC was of the view

that the section and other similar ones should also be repealed. They referred to previous

reforms and pronouncements of the courts with regard to vagrancy offences including the 2016

NCAJ audit of the criminal justice system in Kenya which established that the criminal justice

system was skewed against the poor and that more poor people than rich people were arrested,

charged, convicted and sent to prison. Additionally, KLRC noted that the High Court in

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Penal Code
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Constitutional Petition No. I4 of 2007 questioned the sustainability of the offence of being

idle and disorderly in the statute books save for the reason of being a fertile provision for the

police to use as a tool to infringe and or violate the right to equality and non-discrimination

under Article 27 of the Constitution.

15. The Kenya National Commission on Human Rights noted that the proposal is in line with

the efforts of the NCAJ to decriminalize petty offences and will, among others, decongest the

prisons, reduce backlog of cases in court and reduce human rights violations to the suspected

perpetrators. It was their submission that the proposed repeal is in line with the Principles on

the Decriminalization of Petty Offences in Africa. The Principles note, among others that-
(a) petty offences discriminate against people on the basis that they are poor, are

vulnerable, are part of a key population, or on account of their gender, age or disability;

and are used to punish, keep separate, control and negatively affect the dignity of

people because of one or more aspects of who they are;

(b) people living in poverty are at high risk of being arrested for a petty offence because

they perform life-sustaining activities in public places;

(c) by arresting and detaining people for petty offences, African countries reinforce the

idea that people unfairly targeted by these laws are not respected and do not have the

same right to dignity as other people;

(d) sanctions imposed for petty offences can affect a person's dignity, and can cause people

to experience ill-treatment. The Commission therefbre advised African countries to,

among others, decriminalise certain petty offences; provide alternatives to arrest for

petty offences that are not decriminalised; and address the root causes of poverty and

other forms of marginalisation rather than criminalising activities that are caused by

poverty and marginalisation.

16. KNCHR further submitted that the amendments to the Penal Code contained in the Statute

Law (Miscellaneous Amendments) Bill, 2022be included in the proposal by the Hon. Gikaria.

They further proposed that the Committee include in the Bill a repeal of section 226 of the

Penal Code which provides for the offence of attempting suicide, a misdemeanour punishable

by imprisonment for a term not exceeding two years, or a fine or both. It was their view that

criminalization of attempted suicide is tantamount to discrimination against persons with

disabilities and is contrary to the constitutional requirements on the right of persons to the

highest attainable standard of healthcare under Article 43 of the Constitution of Kenya, the
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right to equality before the law and non-discrimination on the basis of health status and

disability under Article 27 of the Constitution;the right to human dignity under Article 28; the

rights of persons with disabilities as protected in Article 54; and the protection of the best

interest of the child as well as the rights of the child recognized in Article 55 of the

Constitution.

17. The Attorney General submitted that the provisions of section 182 are not necessary as its

prohibitions are already comprehensively provided for in other sections of the Penal Code and

its penalties conflict with penalties provided for similar offences. According to the Attorney

General-

(a) section 182 (a) which prohibits common prostitutes from behaving in a disorderly or

indecent manner in any public place is discriminatory because it specifically targets

prostitutes yet other people could also behave in a disorderly or indecent manner;

(b) section 182 (d) which prohibits a person from publicly conducting himself in a manner

likely to cause a breach ofthe peace is not necessary as other provisions in the Penal

Code provide for breach of peace, including section 94 on offensive conduct conducive

to breaches of the peace and section 95 onthreateningbreach of the peace orviolence;

(c) section 182 (e) which prohibits a person from doing an indecent act does not define

what constitutes an "indecent act" and therefore allows room for enforcers to

subjectively interpret the ingredients of the offence; and

(d) section 182 (0 which prohibits a person who is in any public place from soliciting for

immoral purposes is unnecessary as section 153(l ) (b) provides for the offence of living

on earnings of prostitution or soliciting.

18. Mzalendo noted that the proposed repeal is also aligned with Article 9(l) of the International

Convention on Civil and Political Rights, which Kenya has ratified. The Convention prohibits

arbitrary arrest and detention. It was their submission that the section-

(a) is outdated, vague, and allows for misuse in its application thereby leading to violation

of the constitutional rights of individuals through arbitrary arrests, harassment and

unreasonable bail terms;

(b) stemmed fiom colonial laws that were aimed at subjugation of Kenyans at the time to

criminalize unemployment, poverty and homelessness which is in contravention of

Article 27(4) of the Constitution;
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(c) targets the status of persons and not their behaviour, as they are victimless crimes and

often, no injury or danger is caused to persons or public in general;

(d) does not also provide a measure of what constitutes disorderly conduct, leaving it to

the discretion of police who misuse it.

19. Uraia submitted that the current provision is vague with regard to the conduct that it seeks to

prohibit. According to them, the provision-

(a) has been used in the past to harass women in particular and the Sexual Offences Act

(No. 3 of 2006) already deals with matters of prostitution;

(b) criminalises poverty and the giving or receiving of alms which can be a religious or

cultural practice, by defining anyone engaging in almsgiving or receiving as "idle and

disorderly"; and

(c) is prone to abuse and has been deployed in the past to prevent citizens and other persons

from exercising their human rights such as the right to picket and the freedom of

expression.

20. The National Police Service and the Law Society of Kenya submitted Memoranda opposing

the proposed repeal.

2l.According to the National Police Service, criminal law provides a framework to guide

citizens' behaviour. As such, section 182 prohibits conduct that threatens public interest;

defines and warns people of criminality of the offensive conduct; classifies the offences under

the section as minor; and imposes punishment to protect the society and promote retribution

and deterrence. It was their view that-
(a) the section complements sections 29 and 62 of the Criminal Procedure Code on

cognizable offences and the preventive mandate of the NPS;

(b) amendment of section 182(a) may imply legalization of prostitution;

(c) section lS2(b) acts as deterrence to begging on the streets and its amendment will

attract more beggars and result in public nuisance and promote human trafficking for

purposes of begging; and

(d) repeal of paragraphs (d), (e) and (f1 without proposing alternative provisions will

encourage public immorality at the expense of individual rights to moral dignity.

22.In light of the foregoing, the National Police Service registers its reservations to the intended

amendment and submits the considered view that the provision should be retained for the

purpose of preservation of public morality and order and in the context of public interest.
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23. On its part, the Law Society of Kenya submitted that the section should be maintained as it is

as a social protection measure. According to the LSK, the current provision balances the right

to people's privacy and public interest. They urged that the Committee should only

contemplate amendments to enhance the existing provisions, including-

(a) expanding paragraph (b) of the section to outlaw "aiding begging" by, for example,

providing shelter or spaces where beggars operate from; and

(b) amending paragraph (d) for purposes of introducing gender-neutral terms.

24. Save for the proposal to expand the contents of the Bill by KNCHR, the Committee agreed

with the views received in support of the Bill. With regard to the submissions made by the NPS

and LSK, it was the view of the Committee that there are currently adequate provisions in the

Penal Code, the Sexual Offences Act and the Counter-Trafficking in Persons Act to cater for

the concerns raised with regard to prostitution, public nuisance and human trafficking.
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

25. Upon reviewing the Bill and the submissions received, the Committee made the following

observations:

a) That from majority of the submissions received, Section 182 of the Penal Code has been

abused by law enforcement agencies to harass the public and infringe on fundamental

human riglrts and freedoms.

b) The proposed repeal of section 182 of the Penal Code is in line with the Principles on the

Decriminalization of Petty Offinces in Africa adopted by the African Commission on

Human and Peoples Rights in 2017 .ln adopting the Principles, the Commission advised

African countries to decriminalise petty offences and address the root causes of poverty

and other forms of marginalisation rather than criminalising activities that are caused by

poverty and marginalisation. The proposal by the Hon. Gikaria, MP seeks to repeal what

amounts to a petty offence.

c) Standing Order 133 (5) of the National Assembly Standing Orders provides as follows:

"No amendment shall be permitted to be moved if the amendment deals with a

dffirent subject or proposes to unreasonably or unduly expand the subject of the

Bill, or is not appropriate or is not inlogical sequence to the subject matter of the

Bill."

The proposals to expand the contents of the Bill by KNCHR to include repeal of the offence

of attempted suicide and to include other provisions contained in the Statute Law

(Miscellaneous Amendments) 8111,2022 are precluded by the Standing Orders.

d) That there are currently adequate provisions in the Penal Code, the Sexual Offbnces Act

and the Counter-Trafficking in Persons Act to cater for the concerns raised with regard to

the alleged decriminalization of prostitution, public nuisance and human trafficking.
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CHAPTER F'IVE

6 COMMITTEE RECOMMENDATIONS

26.The Committee, having considered the Penal Code (Amendment) Bill Q,{ational Assembly No.

56 of 2022) and the submissions from members of the public and stakeholders, recommends

that the House approves the Bill without amendments.

SIGNED. D4TE........ - S'-2t923

HON. GEORGE GITONGA MURUGARA, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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COUNTY ON 19" 2023 AT 10.00 A.M.

PRESENT
Members
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4. Hon. Muriu Wakili Edward, MP
5. Hon. Aden Daud EBS, MP
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8. Hon. Mogaka Stephen M, MP
9. Hon. (Dr.) OtiendeAmollo, SC, MP
10. Hon. Muchira Michael Mwangi, MP
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l. Hon. Junet Mohamed, CBS, MP
2. Hon. Francis Kajwang'Tom Joseph, MP
3. Hon. Siyad Amina Udgoon, MP
4. Hon. Maalim Farah, MP
5. Hon. Onyiengo Silvanus Osoro, CBS, MP

SECRETARIAT
l. Mr. Douglas Katho
2. Mr. Ronald Walala
3. Mr. OmarAbdirahim
4. Ms. Jael Ayiego Kilaka
5. Mr. AbdikafarAbdi
6. Ms. Vivienne Ogega
7. Ms. Faith Jully
8. Mr. Antony Kariuki

Clerk Assistant I
Senior Legal Counsel
Fiscal Analyst II
Clerk Assistant III
Clerk Assistant III
Research Officer III
Public Communications Officer
Serjent-At-Arm

- Chairperson
-Vice- Chairperson



t



,

AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Matters arising
5. Bills;

i. The Penal Code (Amendment) Bill (National Assembly Bill No. 56 of 2022) by
Hon. David Gikaria, MP (Nakuru East)

6. Legislative Proposals;
i. Proposed Criminal Procedure Code (amendment) Bill, 2023 by Hon. Abdul R.

Dawood, MP (Imenti North)
ii. Proposed Law of Contract (Amendment) Bill, 2023 by Hon. Simon King'ara,

MP
iii. Proposed Marriage (Amendment) Bill,2022 by Hon. Peter Francis Masara, MP

(Suna West)
iv. Proposed National Coroners Service (Amendment) Bill, 2023 by Hon. Julius

Lekakeny Sunkuli, MP ffilgoris)
v. Proposed Anti-Corruption and Economic Crimes (Amendment) Bill, 2023 by

Hon. Peter Kaluma, MP (Homabay Town)
7. Any Other Business
8. AdjournmenV Date of the Next Meeting

MIN.NO/DC/JLAC|2023|336: PR-ELIMINARIES

The meeting was called to order at twenty minutes past ten o'clock by the Chairperson followed
by a word of prayer from the Chairperson and thereafter Members of the Committee introduced
themselves.

MIN.NO/D C I JL AC I 2023 I 337 z ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Maina Jane Njeri, MP
and seconded by Hon. Makali John Okwisia, MP

MIN.NO/DC|ILAC|2023/338: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.

MIN.NO/DC|JLAC|2023|339: BILL

Consideration and adoption of the Penal Code (Amendment) Bill (National Assembly Bill
No.56 of 2022) by Hon. David Gikaria, MP (Nakuru East)

Committee Observation

Upon reviewing the Bill and the submissions received, the Committee made the following
observations:
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a) That from majority of the submissions received, Section 182 of the Penal Code has been

abused by law enforcement agencies to harass the public and infringe on fundamental

human rights and freedoms.

b) The proposed repeal of section 182 of the Penal Code is in line with the Principles on the

Decriminalization o.f Petty Offences in Africa adopted by the African Commission on

Human and Peoples Rights in 2017.In adopting the Principles, the Commission advised

African countries to decriminalize petty offences and address the root causes of poverty

and other forms of marginalization rather than criminalizing activities that are caused by

poverty and marginalization. The proposal by the Hon. Gikaria, MP seeks to repeal what

amounts to a petty offence.

c) Standing Order 133 (5) of the National Assembly Standing Orders provides as follows:

"No amendment shall be permitted to be moved if the amendment deals with a

dffirent subject or p,'oposes to unreasonably or unduly expand the subject of the

Bill, or is not appropriate or is not in logical sequence to the subject matter of the

Bill."

The proposals to expand the contents of the Bill by KNCHR to include repeal of the

offence of attempted suicide and to include other provisions contained in the Statute Law
(Miscellaneous Amendments) 8111,2022 are precluded by the Standing Orders.

That there are currently adequate provisions in the Penal Code, the Sexual Offences Act and the

Counter-Trafficking in Persons Act to cater for the concerns raised with regard to the alleged

decriminalization of prostitution, public nuisance and human trafficking.

Commiffee Recommendations

The Committee, having considered the Penal Code (Amendment) Bill (National Assemblv No. 56

of 2022) and the submissions from members of the public and stakeholders, recommends that the

House approves the Bill without amendments.

MIN.NO/DC/JLAC|2023/340: ADJOURNMENT

There being no other business, the meeting was adjourned at eleven o'clock. The next meeting

will be held at 2.00p.m.

DArE : ....... l.?..:. -{*.P Z,tSIGNED: .

(cHATRPERSO RUGARA GEORGE GITONGA, MP)
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - SECOND SESSION .2023
DTRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 58TH SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMTTTEE HELD AT COUNTY HALL BOARD ROOM, MAIN PARLIAMENT
BUILDINGS, NAIROBI ON AT 2.OO P.M.

PRESENT
Members
1. Hon. Murugara George Gitonga, MP
2. Hon. Mutuse Eckomas Mwengi, OGW, MP
3. Hon. Gichohi Kaguchia John Philip, MP
4. Hon. Muriu Wakili Edward, MP
5. Hon.Aden Daud EBS, MP
6. Hon. MakaliJohn Okwisia, MP
7. Hon. Maina Jane Njeri, MP

- Chairperson
-Vice- Chairperson

ABSENT
1. Hon. Maalim Farah, MP
2. Hon. Francis Kajwang'Tom Joseph, MP
3. Hon. Junet Mohamed, CBS, MP
4. Hon. Onyiengo Silvanus Osoro, CBS, MP
5. Hon. (Dr.) Otiende Amollo, SC, MP
6. Hon. Mogaka Stephen M, MP
7. Hon. Muchira Michael Mwangi, MP
8. Hon. Maina Jane Njeri, MP
9. Hon. Siyad Amina Udgoon, MP

IN ATTENDANCE
1. Mr. Paul Ndemo Maina - Deputy Chief Registrar Judiciary
2. Mr. Ken Ogutu - Legal Counsel, Judiciary
3. Dr. Mshai Mwangola - Chair, Uraia Board of Trustees
4. Ms. Caroline Giata - Executive Director, Mzalendo
5. Mrs. Anne Makori, EBS, - Chairperson, IPOA
6. Mr. Charles lsmael Otieno Otiende SP- National Police Service





, SECRETARIAT
1. Mr. Douglas Katho
2. Mr. Ronald Walala
3. Ms. JaelAyiego Kilaka
4. Mr. Abdikafar Sheikh Abdi
5. Ms. Vivienne Ogega
6. Ms. Jully Faith
7. Ms. Fridah Ngari
8. Mr. Peter Mutethia
9. Mr. Antony Kariuki

Clerk Assistant I

Senior Legal Counsel
Clerk Assistant !ll
ClerkAssistant lll
Research Officer lll
Public Communications Officer
Media Relations Officer
Audio Officer
Serjeant-At-Arms

AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Matters arising
5. Bills;

Public hearing from stakeholders on the Penal Code (Amendment) Bill, 2022
6. Any Other Business
7. AdjournmenU Date of the Next Meeting

MlN. NO/DClJLACl2023l295: PRELIMINARIES

The meeting was called to order at thirty minutes past eleven o'clock by the
Chairperson followed by a word of prayer from the Chairperson and thereafter Members
of the Committee introduced themselves.

M I N. N O/D C I JLAC I 2023 I 296: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Aden Daud, EBS, MP and
seconded by Hon. Hon. Gichohi Kaguchia John Philip, MP

MIN.NO/DC|JLAC|?023|297: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.

M I N. N O/D C I JLAC t2023 t298: PUBLIC HEARING FROM STAKEHOLDERS
oN THE PENAL CODE (AMENDMENT) BILL,
2022

The Judiciary of Kenya

The Deputy Registrar of the Judiciary, Mr. Paul Ndemo appeared before the Committee
and submitted that:
Through its Commiftee on Criminal Justice Reforms, the National Council on the
Administration of Justice (NCAJ) has reviewed the Penal Code and has noted that it has
several petty offences that should be decriminalized.
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The Judiciary is in support of the proposed repeal of Section 182 of the Penal Code.
The Judiciary noted that the section also makes it a crime to cause, procure or
encourage any person to beg or gather alms. Children in urban areas are encouraged
to beg on the streets by their parents, guardians or caregiver and in some cases by
persons who traffic them across boards to beg in Kenya. A tota! repea! of the section
would result in a gap in the punishment of such persons.

Kenya Law Reform Commission

The Commission undertook an analysis of the Bil! as follows

The offending provision was last amended by section 22 of the Vagrancy Act. No. 61 of
1968, which was later repealed by the Statute Law (Repeals and Miscellaneous
Amendments) Act No. 10 of 1997.
The Act that introduced some of these petty offences has since been repealed, hence
this section and other similar ones should also be repealed.

The reform of vagrancy offences has been raised a number of times including:

i. ln 2016, National Council on Administration of Justice (NCAJ) in collaboration
with Legal Resources Foundation Trust and the Resources Oriented
Development lnitiatives conducted an audit of the criminal justice system in
Kenya and found that it skewed against the poor than the rich people, who were
arrested, charged, convicted and sent to prison.

ii. The High Court in Constitutional Petition No. 14 of 2007 questioned the
sustainability of the offence of being idle and disorderly in the statute books save
for the reason of being a fertile provision for the police to use as a tool to infringe
and or violate the right to equality and non-discrimination under Article 27 ol the
Constitution.

The Kenya Law Reform Commission recommended that the section should be
repealed. The Commission further proposed the reform of various laws including the
Penal Code

lndependent Policing Oversight Authority (IPOA)

The term "petty offence" is not expressly defined in Kenya's statute books, including the
Constitution, the Penal Code and the Criminal Procedure Code.
The closet similarity it bears to any offense defined in the Penal Code id the law about
misdemeanor, which is simply defined as any offense that is not felony.
Petty offences are generally understood as minor criminal acts which attract less sever
punishment and are considered to be a low level of seriousness.
The proposal to repeal the provision is a positive proposal that the Authority supported
for the following five main reasons:

i. The criminalization of what amounts to simply petty offences such as those set
out in section 182 creates an avenue for human rights violations.



ii. The provision is vague and ambiguous making it susceptible to abuse in
application by law enforcement officers.

iii. Repeal of such petty offences as set out in section 182 will enhance relations
between the public and police since the police will not be constrained to enforce
laws that appear aimed at simply criminalizing poverty.

iv. Repeal of such petty offences allows the police to focus on investigations of
serious crimes as opposed to being bogged down with handling petty offences.

v. Repeal of such offences will go towards unclogging the justice system, the
majority of which cases are petty offences such those set out in section 182 ol
the penal code.

URAIA

The Chairperson of the Uraia Board of Trustees, Dr. Mshai Mwangola, appeared before
the Committee and submitted that:
The current provision is vague with regard to the conduct that it seeks to prohibit.
According to them, the provision-

(a) has been used in the past to harass women in particular and the Sexual
Offences Act (No. 3 of 2006) already deals with matters of prostitution;

(b) criminalizes poverty and the giving or receiving of alms which can be a
religious or cultural practice, by defining anyone engaging in almsgiving or
receiving as "idle and disorderly"; and

(c) is prone to abuse and has been deployed in the past to prevent citizens and
other persons from exercising their human rights such as the right to picket
and the freedom of expression.

MZALENDO

The Executive Director of Mzalendo, Ms. Caroline Gaita appeared before the
Committee and submitted that:
The proposed repeal aligns the Penal Code to the Constitution of Kenya, especially on
Articles 10,27,28 and 49.
The proposed repeal is also aligned with Article 9(1) of the lnternational Convention on
Civil and Political Rights, which Kenya has ratified, which prohibits arbitrary arrest and
detention.
The phrasing of the section was vague and gave room for misinterpretation and abuse
through arbitrary arrests, harassment and unreasonable bailterms for Kenyans.
The section targeted the status of persons and not their behavior, as they are victimless
crimes and often, no injury or danger is caused to persons or public in general.
The section does not also provide a measure of what constitutes disorderly, leaving it at
the discretion of police who misuse it.

NATIONAL POLICE SERVICE

Mr. Charles lsmael Otieno Otiende SP of the National Police Service appeared before
the Committee and submitted that:
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According to the National Police Seryice, criminal law provides a framework to guide
citizens' behaviour. As such, section 182 prohibits conduct that threatens public interest;
defines and warns people of criminality of the offensive conduct; classifies the offences
under the section as minor; and imposes punishment to protect the society and promote
retribution and deterrence. lt was their view that-

(a) the section complements sections 29 and 62 of the Criminal Procedure Code on
cognizable offences and the preventive mandate of the NPS;

(b) amendment of section 182(a) may imply legalization of prostitution;
(c) section 182(b) acts as deterrence to begging on the streets and its amendment

will attract more beggars and result in public nuisance and promote human
trafficking for purposes of begging; and

(d) repeal of paragraphs (d), (e) and (f) without proposing alternative provisions will
encourage public immorality at the expense of individual rights to moral dignity.

ln light of the foregoing, the National Police Service registered its reservations to the
intended amendment and submits the considered view that the provision should be
retained for the purpose of preservation of public morality and order and in the context
of public interest.

MlN. NO/DClJACl2023l299: ADJOURNMENT

There being no other business, the meeting was adjourned at thirty minutes past three
o'clock. The next meeting will be held on notice.

a Z3SIGNED
(cHATRPERSON . MURUGARA GEO
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THTRTEENTH PARLIAMENT . SECOND SESSION .2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFATRS

MINUTES OF THE 55TH SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD AT THE NG.CDF BOARD ROOM, 1OTH FLOOR, HARAMBEE
SACCO PLAZA, NAIROBI ON 25T'APRIL, 2023 AT 2.OO P.M.

PRESENT
Members
1. Hon. Murugara George Gitonga, MP
2. Hon. Mutuse Eckomas Mwengi, OGW, MP
3. Hon. Francis Kajwang'Tom Joseph, MP
4. Hon. Onyiengo Silvanus Osoro, CBS, MP
5. Hon. Gichohi Kaguchia John Philip, MP
6. Hon. Muriu Wakili Edward, MP
7. Hon.Aden Daud EBS, MP
8. Hon. Makali John Okwisia, MP
9. Hon. Siyad Amina Udgoon, MP
10. Hon. Muchira Michael Mwangi, MP
11. Hon. Maina Jane Njeri, MP

ABSENT
1. Hon. Maalim Farah, MP
2. Hon. Junet Mohamed, CBS, MP
3. Hon. (Dr.) Otiende Amollo, SC, MP
4. Hon. Mogaka Stephen M, MP

IN ATTENDANCE
1. Hon. David Gikara, MP
2. Hon. Simon King'ara, MP
3. Hon. Peter Francis Masara, MP
4. Hon. Julius Lekakeny Sunkuli, MP

SECRETARIAT
1. Mr. Douglas Katho
2. Mr. Ronald Walala

- Chairperson
-Vice- Chairperson

Clerk Assistant I

Senior Legal Counsel
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3. Ms. JaelAyiego Kilaka
4. Mr. Abdikafar Sheikh Abdi
5. Mr. Alvin Ochieng
6. Ms. Vivienne Ogega
7. Ms. Jully Faith
8. Ms. Fridah Ngari
9. Mr. Peter Mutethia
10. Mr. Stanely Lagat

Clerk Assistant lll
Clerk Assistant !!!
Research Officer lll
Research Officer ll!
Public Communications Officer
Media Relations Officer
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AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Matters arising
5. Bills;

i. Meeting with Hon. David Gikaria, MP (Nakuru East) regarding the Penal
Code (Amendment) Bill (NationalAssembly Bill No. 56 of 20221

6. Legislative Proposals;
a. Meeting with Hon. Simon King'ara, MP regarding the Proposed Law of

Contract (Amendment) Bill, 2023
ii. Meeting with Hon. Peter Francis Masara, MP (Suna West) regarding the

Proposed Marriage (Amendment) Bill, 2022
iii. Meeting with Hon. Julius Lekakeny Sunkuli, MP (Kilgoris) regarding the

Proposed National Goroners Service (Amendment) Bil!, 2023
7. Any Other Business
8. AdjournmenU Date of the Next Meeting

MlN. NO/DClJACl2O23l279: PRELIMINARIES

The meeting was called to order at twenty minutes past ten o'clock by the Chairperson
followed by a word of prayer from the Chairperson and thereafter Members of the
Committee introduced themselves.

M I N. N O/D C I JLAC 12023 I 280 : ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Aden Daud, EBS, MP and
seconded by Hon. Hon. Gichohi Kaguchia John Philip, MP

MIN.NO/DCIJLACI2023I281: GONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.

MIN.NO/DCIJLACI2O23I282: LEGISLATIVE PROPOSALS

Meeting With Hon. Julius Lekakeny Sunkuli, Mp (Kilgoris) Regarding the
Proposed National Goroners Service (Amendment) Bill,2023



Hon. Julius Lekakeny Sunkuli, MP, the sponsor of the Proposed National Coroners
Service (Amendment) Bill, 2023, appeared before the Committee and submitted that the
principal object of the Bill is to amend the National Coroners Service (Amendment) Act,
2023 to provide that a person who qualifies to be the Coroner General must be an
Advocate of the High Court of Kenya who has at least ten years of experience practicing
as an advocate in Kenya.

He further stated that the Bill seeks to amend the following sections of the National
Coroners Service (Amendment) Act, 2023:

i. Section 2 be amended by deleting the word Cabinet Secretary and inserting a
new definition of the "Commission" to mean the Judicia! Service Commission
established underArticle 171(1) of the Constitution.

ii. Section 9 be repealed and replaced with a new section for the appointment of
Coroner General of the Service and coroners by the Judicial Service
Commission.

iii. Section 10 be repealed and replaced with a new section for the qualifications for
appointment as Coroner General from a medica! practitioner to an Advocate of
the High Court of Kenya who has at least ten years of experience.

iv. Section 11 be amended by deleting subsection (2) and substitute with a new
subsection to provide for the terms of service of the Coroner General to be
determined by the Judicial Service Commission.

v. Section 12 of the Act be amended by deleting subsection (2) and substitute with
a new subsection to provide that the removal from office of the Coroner General
shall be determined by the Judicial Service Commission.

vi. Section 14 be amended by deleting the words "public service" in subsection (1).
vii. Section 15 be repealed and replaced with a new section to provide for officers

and other staff of the Service shall be appointed the Judicial Service
Commission.

viii.Section 16 be amended by deleting the words "Cabinet Secretary" in subsection
(1) and replace with "Commission" and deletion of subsection (3).

ix. Section 18 be amended by deleting the words "Cabinet Secretary" and
substituting with the word "Commission".

x. Section 22 be amended by deleting the words "Cabinet Secretary" and
substituting with the word "Commission" in subsection (2) and (3).

xi. Section 24 be amended by deleting the words "Cabinet Secretary" and
substituting with the word "Commission".

xii. Section 35 be amended by deleting the words "Cabinet Secretary" and
substituting with the word "Commission".

xiii.Section 40 be amended by deleting the words "Cabinet Secretary" and
substituting with the word "Commission".

xiv.Section 42 be amended by deleting the words "Cabinet Secretary" and
substituting with the word "Commission".

xv. Section 57 be amended by deleting the words "Cabinet Secretary" and
substituting with the word "Commission" in subsection (2).
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xvi. Section 58 be amended by deleting the words "Cabinet Secretary" and
substituting with the word "Commission" in subsection (3).

xvii. Section 74 be amended by deleting the words "Cabinet Secretary" and
substituting with the word "Commission" in subsection (1).

He further stated that the Bill does not delegate legislative powers neither does it limit
fundamental rights and freedoms.

Hon. Julius Lekakeny Sunkuli, MP urged the Committee to consider the Bill and
recommend the House to approve the Bill with amendments as proposed.

The Committee Members thereafter posed questions to the sponsor of the Bill seeking
clarifications on issues arising from his presentation.

The Committee made the following observations and recommendations:
i. The proposed amendments sought to have the Coroner General be legal

practitioner on account of the complexity and technical nature of the role which
requires them to make recommendations on legal and policy interventions in
accordance with international standards and practice. Further the proposal re-
designates the office of the Coroner General and the National Coroners Service
from the Public Service Commission to the Judicial Service Commission.

ii. The Committee recommended the proposed amendments of the National
Coroners Service (Amendment) Act, 2023 as proposed in the National Coroners
Service (Amendment) Bill, 2023

M I N. N O/D C I JLAC I 20231283: BILLS

Meeting With Hon. David Gikaria, MP (Nakuru East) Regarding the Penal Code
(Amendment) Bill (NationalAssembly Bill No. 56 Of 20221

Hon. David Gikaria, MP, the sponsor of The Penal Code (Amendment) Bill (National
Assembly Bill No. 56 Of 2022), appeared before the Committee and submitted that
section 182 of the Penal Code Cap 63 provides idle and disorderly persons to include:

i. every common prostitute behaving in a disorderly or indecent manner in any
public place;

ii. every person causing, procuring or encouraging any person to beg or gather
alms;

iii. every person who publicly conducts himself in a manner likely to cause a breach
ofthe peace;

iv. every person who without lawful excuse publicly does any indecent act; and
v. every person who in any public place solicits for immoral purposes.

He stated that section 182 provides that idle and disorderly persons are guilty of a
misdemeanor and are liable for the first offence to imprisonment for one month or to a
fine not exceeding one hundred shillings, or to both and for every subsequent offence to
imprisonment for one year.
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Hon. David Gikaria, MP informed the meeting that the principa! object of the Bill is to
amend the Pena! Code Cap. 63 by repealing Section 182 which prescribes the offence
of idle and disorderly persons. Often, law enforcers have used section 182 to harass
innocent members of the public. He further stated that the Bill does not delegate
legislative powers neither does it limit fundamental rights and freedoms.

Hon. David Gikaria, MP urged the Committee to consider the Bill and recommend the
House to approve the Billwith amendments as proposed.

The Committee Members thereafter posed questions to the sponsor of the Bill seeking
clarifications on issues arising from his presentation.

The Committee made the following observations and recommendations:
iii. The proposed amendments sought to protect unfairly target people, preserve the

dignity of people and protect vulnerable and innocent members of the public.
iv. The repeal of Section 182 ol Cap 63 will unclog the justice system whose

majority of cases are petty offences set out in the section.
v. The Committee recommended the repeal of Section 182 of The Pena! Code Cap

63.

MlN. NO/DClJACl2023l284: ADJOURNMENT

There being no other business, the meeting was adjourned at thirty minutes past four
o'clock. The next meeting will be held on notice.

SIGNED DATE: -J'- ZoL3
(CHAIRPERSON: HON. MURUGAR.A GEORGE GITONGA, MP)
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_ THE PENAL CODE (AMENDMANT\BILL,2O22
t . ' ABilfor
AItt ACT of Parliament to amend the Penal Code

ENACTED by the Parliament of Kenya, as follows-
l., This Act may be cited

(Amendmen$ Act, W2,.
the Penal Code shontitle.

_ - 2: The Penal Code is amended by repealing section Iii#S:;Xf"
182.



1440 The Penal Code (Amendment) Bill,2022

MEMORANDUM OF OBJECTS AND REASONS

Statement of Objects and Reasons

_^ - 
The principal object of the Bill is to amend the penal code cap,

63 by repealing section 182 which prescribes the offence of idle and
disorderly persons. The law enforcers have often used section lg2 to
harass innocent members of the public.

statement on the delegation of legistative powers and limitation of
f'undanrental rights and freedoms

The Bill does not delegate legisrative powers neither does it limit
tundamental rights and freedoms.

statement that the Bill does not concern county Governments
The Bill does not affect the functions of county Governments and is

therefore not a Bill concerning counties for the purposes of Standing
Orders.

statement that the BilI is a money Bill within the meaning of Article
114 of the Constitution

The enactment of this Bill shall not occasion additional expenditure
of public funds.

Dated the l0th November,2l2Z.

DAVID GIKARIA,
Member of Parliament.
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Section 182 of Cap.63 which the Bilt proposes to cntend-
l82.Idle and disorderly persons

The following persons-
(a) every- common prostitute behaving in a disorderly

or indecent manner in any public place;

(b) eyqry person causing, procuring or encouraging
any person to beg or gather alms;

(c) deleted by Act No. 6I of I 9d8, s. 22;

(d) every person who publicly conducts himself in a
manner likely to cause a breach of the peace;

(e) every person who without lawful excuse publicly
does any indecent act;

(f1 every person who in any public place solicits for
irymoral purposes;

(g) deleted by Act No.6t of 1968, s.22,

shall be deemed idle and disorderly persons, and are
guilty of a misdemeanour and are liable fof the first offence
to imprisonment for one month or to a fine not exceeding
on-e hundred shillings, or to both and for every subsequent
offence to imprisonment for one year.

lAct No. 40 of 1952, Sch., Act No. 9 of 1966, s.
71, Act No. 24 of 1967, Sch., Act No. 6l of 196g, s.22.!



T1

I

I

{
I

a

1,

ll



7
a

Annexure 4z Advertisement
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REPUBLICOFTEilYA

THE NATIONAL ASSEMBLY
13TH PARLIAMENT- SECOND SESSION

h thc H.ttcrof Arthhll8(!) G) of thcComtltutbn

ln thc tettor of Gorldonthn by thc llrtlmrl Arcanbly of:-

1. Tho P.n l CodG (Amen(lnalo Blll (ilrtlotd A$cmbly Bl[ f,o. 56 ol2o22;
2. Ttc A&lh Proarcmant .nd A3rct DliDor.l (Arnn.tncno Blll 0Ltlon l tu snbly Blll tlo. 62 of

2022);
3. nr Rt[c S.rylcG htcrmhlp Btll (I{rtlorl AsrcrtlyBlt 15. 63 Of 2OZl); end

1. Ih t{.tbn l R.thg Blll (il.tloo.l Aridnbly Bl[ t{o. 55 of 2OZl)
Ardftrrthcr

ln thc m.ttcrof Artlcbs 2(5) & (6) rld fl8 (O G) of thGCGtltutbnfld Scctlon 8 of th.
lL.t, LEttld nrdicdct lct, 2Ol2

Ard
lnthclllettcrof Cqrldcnthnbythcltlo.l&tdtbtyof thouan m.t Cqtsntlonmllo[tiry

A, BILLS

The Cl€rt of the Natlonal Assembly hereby lnvltes members of lhe publlc and relevant stakoliolders to submlt memoranda

on the Bllls ltsted below pursuant toArtlcle 118(l) (b) of the Constltutlon and Standlng order 127(3) ofthe llatlonal Assembly

Starding Orders.

1. Th.Pr.lcod.(Amrnfnot)mGetlqrl&3.natmiro.56of2or2)spottsorcdrylldt.D.vldcfd.,U.P.
(iltlrlllolnErt).

lh Wl # ol ttt N b to altril tt N cd. cq. N bt rwkn rrthtt re *rd trrtbt th dhtr;
oilh on ffir na m. fb ln ntsrrt tlrlrr olt o ud *thl l@ to lwott ffi nrlr$orc ol ltt adlltc.

2. Th. Ai{c hoclrtrnstt ltd As.t Dt$o.d ('frn.rtnftt) lli (x.tlot l Atr.atuy lf,l Xo. 62 ot 2022)
sgoftso(td by l5n. L.lr5c,.Orfn, X.P. Gnt!.fal Cl!t'ar.

TrEpr'rgloDl€Ealveoltlp8tllsloa',,f',dt,tF,tlkE0Elr.filt'i lsrdltss.lAlspos., ,rl,,2OlSto.,l,rr'ellE.rDrnl
lq d.rr yh.r. kW cft[,,l,, qt glfi, ,e,,r.t . !I'frr!,g hU.n th r4't of f,vt ffi nl,/,, rtttltg8 to,xi,ntf
Wo silNog& fhls E lo prote€l tt?E KerW tt,dc,,.s fial,, fqet$ @ilp€tltqs.

3. Ih. haalc S.n lc. m.m3lrlp tll (]Otlqd A3r.r5t lll ilo. 63 Of 2022); Sponsorcd by Hoi. lllltL lr.urd.,
f,.P.(SIttrukt).

mB Bt 81il tor ,,t.ct of PttltilEtt loill,,l;epoisbtld rltf,tr6lt. of @ltry ,,nuf?,sltygr,d/.f6 h,he,rdl,tc
tcctc,: to ptovlde lwis-on t fi,frtg tN r,qIulsltlo,t of sl,tils by gr,dtttcs rN ft cuI,.ctcd pt D,RCS.

4. flr.l.tlcldLthellll(Il.tlcrdAsrotlyllltlo.SSot2OZl)sponsoredbyHon.Klmanllchun$,'a,MP(L..dcr
of th. t .Jorny P.rty) .

fhls ls.BNlu mkt of P{tlematttoprw/dP.tor ca/m,',lltr,',slwfrrnfrrfilllsbn,osllk,lof r,t.sdnb$anb,tlltlngs
blc,irtvgov('.rtt,rots:toprod&to.atlf,lv,[,/,tbloltdtt ble'rytyloptw*lclta,,rr,,,},tr,.ntanryflars
o{ whf's; to prov&te for tlP- estSltsnient, Wrers tN ft ?Etbos ot tt!€ N.tld,ot RatW Tttin l at lt c,,urrled
prtpo*s.

The Bllls w€re Read a FlRt Tlme on mcrard.y, ti ll.Ich, 20.23 aN PuRUanl to Standlng ord€r 127(1), cornmltted lo
Departmental Commlttees of the National Assernbly as sot out ln th€ schedule h€reund€r: -

sorEout"E

Cophs of thc Ellls erc avalhbh at thc Nrtlon l Assllr$ly llbh Offkr, or on www.parliament.go.ke/the-national-assembty/
house-business/bills.

B. COltVEtTtOr{

Ih. Uln.finata Convorillon o lllcrcry was submltted to the Natlonal Assembly on 23d february, 2023 and subsequently
committed to the DepartmentalCommlttee on Envlronment, Forestryand Mlningfo(consideratlonand reportlng to the House

in .$ord!nc. with Scction 8 of thr TG.ty Mlklnt .nd Rlttficltion Act, 2012.

Thc tllnamata Corflrntlon m l,lerErry seeks to protect human health and the envkonment from anthropogenlc emlsslons

and releases of mercury and lls compounds.

Pursunt to Artlcles 2(5) & (6) and ll8 (l)(b) of the Constltutlon the Departmenlal Commlttee on Envlronm€nl, Forestry and

Mlnlng lnvltes membss of th€ publlc and relevant stakeholdeE to submlt rEmoranda they may have on the Mln m!t.
cmvGntbn o.! l{crclry.

The full text ofthe Mlnamata Convantlonon l/lorclly and lts accompanying Memorandum to Parllament may be accessed

at wW.parllamenl.go.ke.

The memoranda should be addressed to the Clcrk of the il.tlmal As3rmbly, P.O. BoI 41842-O01OO, ltlalrobl; hand-

dellvered to the o{Ilc. of tt CLrlq l.ln Prilfttrtt &d5lt4r, llrlmtl: or emalled to cna@parllament"go.ke; lo be

recelved on o. before uredn$day, 22M lrarch, 2023 at 5.q) P.m-

SAMUELII'OROGE

CLER( OF THE MTIOilALASSEMBLY
156March,2023

l. ItlIF..ntco& ilnnartnrn0 !il Ortla.|.l^...ltslY mflo.560(20zl) lr$th..nd L.r.lAlhlrs

lfll rullc noorrrrnrrdA$.tu|D6.1( nuxfn o0!uO.tlad lFhan€eandtlallonalPhmhglA".a,"rtalitx'ailnzo I

2.

3 hlr hailc S.rvlc. frromrhh m Ortlqt f 

^3r.tt$ly 
!{l Xo. 6, O? 2o2tl) l t-auotrr

It-rnos4. llb Ltlil.lr.thc Ul O.tlqua lr...ttty tll 15. 55 ot2O2A

puBLrc PARTTC TPATTON (SUBMI SSION OF MEMORANDA)
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TIIE NATIONAL ASSEMBI-Y
OFFICE O}' 'tI IE, CLE,IIK

I'. O. Box .1.18*2-00tO0

Nairobi, Kenya
N{ain Parlianlent l}uildings

1'ele1>horre : *9it'12}28'l.S00O cxt. 3l)00
Enrail: cnafg)lxrl'liarncrtt.go.kt:

rvs, n .parl iamen t.go. ke/tlte-natiottal-assetttbll'

When replying, please quote

Rcf: NAfl)DC/JLAC nlzsnll

IIon. Justin Muturi, EGH
'lhe Atromcy-Cencral of the Republic of Kenya,
Shcria I lousc, I laratnbcc Avenuc.
iliAIROI}I

Ms. Annc A. Amadi
Chicf Registrar, Judiciary
SccretaryiChief Executive Ol fi ccr
National Council on thc Administrative oIJustice
Mayfair Center, 5rh [:loor"
Italph Bunche Road
NAIROIII

Mr. Noordin NI. Haji, CBS, OGW
'lhc Director of Public Prosecutions
ODPP llouse, Ragati lload,
Uppcr l.till
NAIITOI}I

Mr. Japhcl Koomc
Inspcctor (icnsral,
'l'hc Kcnya Pnlice Sen'icc,
Vigilancc Ilouse
I Iarambcc Avcnuc
NAIrt()lil

Mrs. Anne Makori
Chairpcrson,
Indepcndent Policing Oversight Authority
ACK Garclcn Anncx,2nd l;loor
I" Ngong Avenue
NAIROBI

Mr. Bernard Mogesa,
Clricf lixccutivc Olliccr,
Kenl'a National Conunissitltr on lluman Rights
l*t l.'loor. CVS Plaza, [,cnana Road
NAIROBI

27h March 2023





,- Dr. Mshai Mwengola
- Chairperson,

Uraia'lrust
Jacaranda Avenue, o{TGitzurga Road

NAIROBI

Dear $i^1

RE: REQUEST roR SUBMISSION ON THE PANAL CODE (AMA,NDMENT) Illl.r'
(NATIONAI, ASSEMBLY IIILL NO.56 OI2022)

our Liaison Oflicers on this matt$r are Mr. Douglas Katho who may bc contactc<i on tel' no'

0712133145 or emaii: aougias.tatho@parliament.eo.!.e, Mr. Clivc Onyancha on tcl. 0725993500

oremail:.Iins.pny,n"@Ms.JaclAyicgoKilakaontcl.no.07253859{5
or cmail : iael.ki laka@parliament. go.ke

Yours' F^ka1h ,J/
KIOKO, MBS

l'or: CLERK OF THE NATIONAI', ASSEMIiI'Y

l'lncls

t

"fnc Dcpartmcntal Committce on Justicc and

Ordcr 216 of thc National Assembly Standing
Lcgal Aflhirs is cstablished pursuant to Standing

Or,lers, and is mandatcd lo inler tlia, "sludi' oni

review ott tegislotion referred to il"

on wedncsday, gh March 202'3,The Penal Code (Amcndmcnt) Ilill (-lrjational Asscmbly llill No'

56 of ?!022) (capy attached) introduced by Hon. David (iiknrian.Ml-Ytn read a l:irst'fimc and

;;;il;Ji;'trr" Dcpartmental Cornmitt.. on Justice and l.egal Affairs lor consideraticn entl

reporting to the I{ouse, pursuant to Standing Ordcr 127(l)'

i.r,.nitt seeks ro amend thc.Fenal code Cap.63 by repealing sccl.ion 1ll2 rvhichprcscribcs thr:

;flil; 
"f 

iate ana disordcrly pcrsons. 'lhc iaw *nib.""rr havc oflcn uscd scctiun I ll2 to harass

innocent mctnbcrs of thc Public.

Pursuaut to thc provisions of Articlc I t I ( I Xb) of the Constitution of Kenya and Starrding Ordc;

iizill, the Committec rcqucsts you to submir any commsnts and rccomlrrctldations that you mai'

have on thc said Bill for consideration. 'l'hc ,.iponr. should rcaclr thc otfice ol' :'hc clcrk h1'

rrronauy 3rd Apriln z0zl. you may send a soft ctipy of the subtnission to cnal0padjanlgnisgL-c-

ffrJ nilf can be acccssed frorn the pdrlianrcntury *.hrit. at wrt'rx.parli.anrent.go.kelhg-ng$9.[a]:

assemblv/ho$se-busi ness/bi Il s.
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Clerk of the National
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TIIE NATIONAL ASSEMBLY
OTFICE Otr T}IE CI,ERIT

P. O. Ilox +l"q.l240lOO
Nailobi, Kerrya
I\'[ain Parliarnent l]uildings

1'elepho ne: -l-'2 5'I.902 ti'l'liooo e x t. $ :, (X)

l')nail, ( t;it'r l);tt'lialtlr'ttl ,{rrl\t
u:s'rl .Irarljilttrctt t.go. ke/ t l,rt'-tlatiottal -a.sst'trtbl)'

Wht.n replvirrg. plt'ase tlttote

Ref: NA/DDC/JLAC n0?3 fi39

Hon..Iustin Muturi, ECH
The Attorncy General ol the Itepulrlic of Kenya.

Sheria I{ouse, Haratnt:ec Avettue.

NAIROBI

Ms. Annc A. Amadi
Secretarl,.

National Council on the Adrninistrative of Justice

Ir4ayfair Cerrter. 5't' Floor,
Ralph Bunche Road

NAIROBI

Mr. Noordin M. tlaji, CBS' OGW
'l-he Dircctor of Public llrosecutiotts

ODPP l{ouse. Ragati Road"

Upper IIill
NAIROBI

Dr. Annette Mbogoh
Executive Director
Kituo cha Sheria

Ole Odume Rd, Ol'f Argrvings Kodhek Rd

NAIROI}I

25'h April2023
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l\Ir. Bernard Mogesa,
Chief E.xecutive Offi cer,
Kenva National Clonrmission on Human Rights
l't l-loor. CVS Plaza, Lenana Road

NAIIIOBI

N{r. Irungu Houghton
I)xecutive Director,
Amnesty International,
Itiverside Studios,

NAIROBI

Mr. Joash Dache, MBS
Conrrnission Secretary/C EO,

Kenya Law Refonn Commission,
Itcinsurance Plaza, 3'd Floor, Taifa Road,
NAIIIOBI.

IIs. Nancl'lkinu
('l'rairperson,
'l'he l;ederation of Women Lawyers in Kenya
Anrtroseli Road offGitanga Road,

I.avington
NAIROI]I

Ms. f,lsy C. Sainna
llxecutive Director
International Comrnission of Jurists

lC.l Kenya Llouse.

Ofi'Silanga Road.

Kurcrr

NAIITOBI

i\'ls. Florenee Muturi,
Chief Ilxecutive Oflicer
Law Society of Kenya (LSK)
I-avington. Opposite Valley Arcade,
(iitanga Road

NAIROBI

:
i
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Ms. Christine Gnkii Nkonge,

Executive Director

Katiba Institute,
llouse No.5 -the Crcsccnt-0ffParklands ltoad

NAIROBI

Mr..Iaphet Koomc
Inspector General.
'l'he Kenl'a Policc Sen'icc.

Vigilance I{ousc
I Iarambcc Avenuc
NAIROI}I

Mrs. Annc l\{ahori
Chairperson,

Independent Policing Oversight Authority
ACK Garden Annex, 2"d Floor

I't Ngong Avenue

NAIROI}I

Ms. Caroline (iaita

Iixecutive Director.

Mzalendo'l'rust
ACK Garden House, Zn'r Floor. Wing A.

l't Ngorrg Avenue

NAIROBI

Dr. Mshai Mrtangola
Clhaiqrerson,

LJraia Trust

Jacaranda Avenue. offGitanga Rtrad

NAIROl}I

Dc.ar Mr. N\o3es a-t

TNvITA't'toN TO StJBi\{lT VrnWS ON TIIE PIiNAL (jODE (AIVIENDMIII\{T)

BILL (NAT|ONAL ASSIMBLY BILL ],f0. 56 OF 2tl22)
i

'fhe above urattcr rcfers.

ItE



lhe l)epartnrental Clommittee ort Justice and Legal Atlairs is established pursuant to National
;\ssenrbly Standing Order 216 and is mandated to inter alia, "sladl, and review oll legislotion
referred lo il"

On Wednesday. 8rl' March 2023. The Penal Code (Arnendment) Bill (National Assembly Bill No.
-s6 ol'2022) k'up.r, uttuchad)sponsored b1' Hon. David Gikaria, MP u,as read a First Time in the
llt'rr.rsc rnd conrnritted to thc Dcpartmcntal Committee on Justice and l.egal Af]-airs fbr
consicleration antl reporting to the l-louse, pursuant to Standing Order 127(l').

i\rticle I l8( IXb) of the Constitution of Kenya and Standing Order 127(3) require Parliament to
lircilitatc public participation and involvement in the legislative and other business of Parliament
ancl its C'onrrnittees. Due to tlre trenrcudous public intercst in the Bill, the Comrnittee has
r.'solvecl to mcct critical stakeholdcrs to rnake their submissions on the Bill.

'l'his is therclbre to invite you to a meeting with the Comrnittee on Thursday,4tt'May 2023. The
rtteeting rvill bc held in Nairobi County or its environs, the venue and timc of which will be
cornmunicated in due course.

\-uu arc requcsted to preparu' l'our u,ritten submissions in a matrix lbnnat that indicates the
scction of the Act. specific clause. proposed amendment and justification. Tw'cnty (20) hard
copies ol'thc submissions are to be availed at the nreeting, whilc soft copies should be emailed to
r-'tta'ri'r'rarli r.l0.kc a da,"" belbre tlre nteeting.

Our Liaison Ollicers on this rnatter are Mr. Douglas Kntho rvho rnay be contacted on tel. no.
0722333145 or cmail: douslas.katho,.g)parliarnent.qo.kc, Ms. Jael Ayiego Kilaka, tel. no.
07253859{5 or er"nail: iael.kilaka(I)parlianrent.qo.ke and Mr. Abdikafar Abdi Sheikh tel. no.
07I 5{56503 or enraiI: abdikafar.sheikh(Oparliament.go.ke

.n
\',,trrs.Sl"-Lsi t2t

L;\ lJr-fl
PE]'IIIT K. CIIEMWENO
For: Cl,EltK 0F'TI{E NAI'IONAL ASSEMBLY

L.ncls
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R,EPUBLIC OF KENYA

OFFICE OF THE ATTORNFT GENERAL AND DEPARTMENT OF
JUSTICE

MEMORANDUM

IN RESPONSE TO THE INVITATION OF THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFFAIRS TO MAKE

SUBMISSIONS ON THE PENAL CODE (AMENDMENT) BILL, 2022

3RD MAY 2023



Reference is made to the letter from the Clerk of the National Assembly dated 25th

April 2023 and referenced NA/DDC/JIAC/2O23/O39 requesting the Office of the

Attorney-General to appear before the Departmental Committee on Justice and

Legal Affairs and make submissions on Penal Code (Amendment) Bill, 2022.

The Bill seeks to repeal section 182 of the Penal Code which prescribes the offence

of idle and disorderly persons.

Section 182 of the Penal Code provides as follows-

The following persons-

a) every co.mmon prostitute behaving in a disorderly or indecent

manner in any public place;

b) every person causing, procuring or encouraging any person to
beg or gather alms;

c) deleted by Act No. 6l of 1968, s.22:

(d) every person who publicly conducts himself in a manner likely
to cause a breach of the peace;

(e) every person who without lawful excuse publicly does any

indecent act;

(0 every person who in any public place solicits for immoral

PurPoses;

shall be deemed idle and disorderly persons, and are guilty of a misdemeanor

and are liable for the first offence to imprisonment for one month or to a

fine not exceeding one hundred shillings, or to both and for every subsequent

offence to imprisonment for one year.

The intention of section 182 is to safeguard order in public places.

Section 182 (a) prohibits common prostitutes from behaving in a disorderly or
indecent manner in any public place. This provision is discriminatory because it
specifically targets prostitutes yet other people could also behave in a disorderly or
indecent manner. Furthermore, paragraph (e) and (0 prohibit commission of
indecent acts in public places and soliciting for immoral purposes, and therefor
renders the provision redundant.

Section 182 (d) prohibits a person from publicly conducting himself in a manner

likely to cause a breach of the peace. This provision is not necessary because there



are other provisions in the Penal Code that provide for breach of peace. Section 94
of the Penal Code provides for the offence of Offensive conduct conducive to
breaches of the peace. lt provides that any person who in a public place or at a
public gathering uses threatening, abusive or insulting words or behavior with intent
to provoke a breach of the peace or whereby a breach of the peace is likely to be

occasioned is guilty of an offence. Section 95 of the Penal Code also provides for
the offence of threatening breach of the peace or violence. lt provides that any
person who uses obscene, abusive or insulting language, to his employer or to any
person placed in authority over him by his employer, in such a manner as is likely
to cause a breach of the peace or brawls or in any other manner creates a
disturbance in such a manner as is likely to cause a breach of the peace is guilty of a
misdemeanor. Section 94 and 95 adequately deal with the offences relating to
breach of peace thereby rendering section 182(d) unnecessary.

Section 182 (e) prohibits a person from doing an indecent act. The phrase "indecent
act" is not defined in the Act. This gives the law enforcers the discretion to interpret
what amounts to an indecent act, thereby causing uncertainty in the law. ln the
absence of a clear definition of what amounts to an indecent act, section 182 (c) is

vague and lacks clarity.

Section 182 (f) prohibits a person who is in any public place from soliciting for
immoral purposes. Section 153(l) (b) of the Penal Code provides for the offence of
male person living on earnings of prostitution or soliciting. !t provides that every
mate person who in any public place persistently solicits or importunes for immoral
purposes is guilty of a felony. The Offence in section 182(a) is adequately provided
for in section 153 and there is therefore no need of having the same offence
provided for with conflicting penalties.

ln light of the foregoing, the provisions of section 182 are not necessary as the
prohibitions are already comprehensively provided for in other sections of the Penal

Code and the penalties provided for similar offences conflict. The proposal to repeal
section 182 is valid and it will help to eradicate ambiguity in the law.

clb.-
MARY KITEGI
PRINCIPAL PARLIAMENTARY COUNSEL
FOR ATTORNFY GENERAL
3d May, 2023



C0i\,lriiii:f'J L,:i

OFFIGE OF THE IN'PECTOR GENERAL
NATIOXAL POLICE'ERVICE

NAINOBI - XEHYA

,.ffi

Telegraphic Address: "lG, NPS"

Telephone : Na i robi 020-2221969
When replying please quote Ref.

No. and Date

Jogoo House'A'
4th Floor

P O Box 44249-00100
NAIROBI

Nps/rc/sE,c I 2 I 6 I L3 I 8 I VOL.><\I I l23l 3'd May, 2023

Mr. Samuel Njoroge
Clerk of the National Assembly
Main Parliament Building
P O Box 41842 - 00100
NAIROBI

rNvrrATIoN TO SUBMTT VIEWS ON ?HE PENAL CODE (AMENDMENT) BrLL
(NATTONAL ASSEMBLY BILL NO.56 OF 2022

The Oflice of the Inspector General acknowledges receipt of your
communication vide letter Ref. NA/DDC/JLA/2023/O39 dated 25fr Aprii, 2023
on the aforementioned subject matter

You had invited the Inspector General to attend a meeting u'ith the
Departmental Committee on Justice and Legal Affairs on Thursday 4tr, M"y,
2OZg. However, the Inspector General is out of the country, thus ',vill not be
available for the meeting.

In this regard, we have nominated Mr. Charles Ismael Otieno Otiende, SP to
attend the meeting and present the views in regard to the National Assembly
Bill No.56 of 2022.

Please accept the assurance of our highest consideration

Y. GABOW, CBS, OGW
INSPECTOR GENERAL

NATIONAL POLICE SERVICE

(lCli5liii I.r ri,1 i



SUBMISSION ON PENAL CODE (AMENDMENTI BILL NATIONAL ASSEMBLY
BILL NO. 56 0F 20221

s/No SECTION SUB.
SECTION

COMMENTS RECOMMENDATIONS
& JUSTIFICATIONS

1 182 (a) Every
common
prostitute
behaving in
a disorderly
or indecent
manner in
any public
place.

To remain in
force

The sub section helps in

[promoting decency
and reducing moral
decay of the Society,
curbing Crimes under
Section 23O of the
Penal Code and in
reducing STls e.g. HIV
and AIDS in the society.

Punishment be
enhanced to
imprisonment for a

term not exceeding
three months or to a

fine not exceeding
three thousands
shillings or to both.

2 (b) Every
person
causing,
procuring or
encouraging
any Person
to beg
or
alms

gather

To remain in
force

The sub section aids in
discouraging laziness

and idleness in the

Society and curbs the
misuse of the
vulnerable group in the
Society such as persons

living with disabilities.

Punishment

enhanced

be

to

t



imprisonment for a

term not exceeding one

year or a fine of ten

thousands shillings or to
both.

(d) Every
person who
publicly
conducts
himself in a

manner
likely to
cause a

breach of
the peace.

Be made a

section of tli.
Penal Code I

The arrest and
prosecution of idle and
disorderly persons

assists in reducing crime
in the society and
deterrence of criminals.
ln most case, minor
offences lead to serious
offences.

Punishment to
imprisonment of a term
not exceeding 3 years

or a fine of five
thousands shillings or to
both.

3

Be deleted from
section 182

The offence be moved
to Sexual Offences Act
which has a similar
provision.

4 (e)Every
person who
without
lawful
excuse
publicly
does any
indecent
Act.

5 (0Every
person who
in any public
place solicits
for immoral
purPoset

To remain in
force

This sub-section
advocates for moral
uprightness/behavior
among the citizens
especially in public
places. Repealing this
section will encourage
immoral acts and this
will lead to anarchy
and breed a generation
that is not morally

l



upright. This will also
bring disorder and
lawlessness among the
people

Punishment be
enhanced to
imprisonment for a

term not exceeding 5
years or to a fine ten
thousands shillings or to
both.

ln conclusion, it is recommended that Section 182 be retained as the Service

applies the Section within the provisions of the law in order to maintain law
and order in the society and this should not be misconstrued to amount to
harassment. Additionally, the Service releases suspects on bail and bond as per

the provisions of Article 49 of the Constitution if the conditions stipulated by

the law are met.

t



Submission to The Clerk of the National Assembly
National Assembly Bill No.56 of 2022

THE PENAL CODE (AMENDMENTI BrtL

IN SUPPORT OF THE PROPOSED AMENDMENT

Submission to:
THE NATIONAL ASSEMBLY DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

Submission by
Dr. Mwangola

Chalr, Uraia Board of Trustees

Section Clause Proposed Amendment Justification

t82 (a) Repeal The clause, having not defined what constitutes a

"disorderly or indecent manner", is vague; leaving
it up to the subjective determination of the
arresting officer to determine what threshold
constitutes this. Neither does it specifo how an

officer is to determine that a party is a "common
prostitute". ln the past, this has been used to
harass women in particular.
The Sexual Offences Act (No. 3 of 2005) already
deals with matters of prostitution.

L82 (b) Repeal This clause criminalises the giving or receiving of
alms which can be a religious or cultural practice,

by defining anyone engaging in alm-giving or
receiving as "idle and disorderly''.
It also criminalises poverty by equating those who
request or receive alms with idleness and

disorderliness.

L82 (d) Repeal The phrase "a manner likely to cause a breach of
peace" is vague, leaving it to the subjective
determination of the arresting officer regarding
what is "likely to" without providing any indication
as to the threshold that determines the point at
which a breach of peace (and in what way that
might be defined) is likely to occur
This has created a loophole for abuse, having been

deployed in the past to prevent citizens and other
persons from exercising their human rights such as

the right to picket and the freedom of expression,

which are enshrined in the Constitution of Kenya.

L82 (e) Repeal The clause is vague in that the following would
need elaboration:
(i) "without lawful excuse"; this phrase implies that
there are public acts of indecency that are
permissible, but does not indicate who determines
what such lawful excuses are that sanction such

acts;
(ii) leaves to the subjective judgement of an

arresting officer what constitutes "indecency" and

therefore is open to abuse.

The Sexual Offences Act(No. 3. Of 2006) deals more

comprehensively with matters of indecent acts.
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3d April 2023.
Clerk of the National Assembly,
Parliament Buildings,
P.O Box 4L842-
00100,NAIR.OBI.

our Ref: MzlNA/rLAc loU23 your Ref: NA/DDc/ilAcl2oz3loll

RE: Memorandum on the Penat Code (Amendment) Bitl, ZO2Z

Mzalendo (Patriot'in Swahili) Trust is a Kenyan non-partisan Parliamentary Monitoring Organization
started in 2005 and whose mission is to 'promote open, inclusivg and accountable Parliaments in
Kenya and Africa. 'We do so by creating and managing civic tech tools, producing evidence-based
research, and leading and facilitating advocary and paftnerships with Parliaments, citizens, and other
relevant stakeholders. We believe that success in our work will build more effective and responsive
legislation and political processes that ultimately support Kenya's national development goals. In line
with our Strategic Plan 202L-2025, we anchor our work on three main pillars: Openness, Inclusion,
and Accountability.

In addition, Mzalendo Trust convenes various network and collaboration initiatives to facilitate
engagement in the legislative process. Key among this is the Civil Society Parliamentary Engagement
Network (CSPEN), a network of about 28 organizations with an interest in working in Parliament. In
addition, Mzalendo is also the Convenor of the CSO partners within the Open Government
Partnership framework and the lead for the Public Participation and Legislative Openness
Commitment as articulated in the 4h National Action Plan currently under implementation.



2 The Billseeks to amend the Penal Code
Cap. 63 by repealing section 182 which
prescribes the offence of idle and
disorderly persons.

The proposed repeal is welcome as it seeks to
align the Penal Code to the Constitution of
Kenya, especially on Articles L0, 27,28 and 49.
The proposed repeal is also aligned with Article
9(1) of the International Convention on Civil

and Political Rights, which Kenya has ratified,
which prohibits arbitrary arrest and detention.

The phrasing of the section was vague and
gave room for misinterpretation and abuse
through arbitrary arrests, harassment and

unreasonable bail terms for Kenyans. It also
stemmed from colonial laws that were aimed at
subjugation of Kenyans at the time to
criminalize unemployment, poverty and
homelessness which is in contravention of
Article 27(4) of the Constitution of Kenya, 2010.

The section targets the status of persons and
not their behavior, as they are victimless crimes
and often, no injury or danger is caused to
persons or public in general. The section does
not also provide a measure of what constitutes
disorderly, leaving it at the discretion of police

who misuse it.

The High Couft in Anthony Njenga Mbuli & 5
others v Attorney General (2014), held that the
conduct by law enforcement officers profiling
suspects on mere suspicion, arresting and

detaining them with no evidence of crime
committed is arbitrary and discriminatory and
in contravention of our Constitution.

Further, in Mohamed Feisal & 19 otherc v Henry
Kandie & others [2018J eKLR, the Court
emphasized that reasonableness and rationality
of the decisions to arrest where deprivation of
individual liberty of a person should be

consistent with the Constitution and

international standards in upholding the rights
of an individual.

From the foregoing, it is clear that section 182

of the Penal code is outdated, vague, and

allows for misuse in its application thereby





at

leading to violation of the constitutional rights
of individuals. The section is also in

contravention of the Constihrtion of Kenya 2010
and other internatlonal standards. The
proposed repeal is therefore timely and
appropriate.

We hope our proposals will be considered during the deliberations of the Bill.

Sincerely,

Carcllne Galta,
Executive Dhector.
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A. INTRODUCTION

1. The Kenya National Commission on Human Rights ("KNCHR" or "National Commission") is an

independent National Human Rights lnstitution established under Article 59 of the

Constitution with a broad mandate to promote a culture of respect of human rights in the

Republic of Kenya. The operations of the National Human Rights Commission are guided by

the United Nations Paris Principles on the establishment and functioning of independent

national human rights institutions commonly referred to as the Paris Principles and as such

enjoys an "A" status accreditation.

Z. The National Commission under Article 249 of the Constitution has a mandate to secure

observance of all state organs of democratic values and principles and to promote

constitutionalism. Article 10 of the Constitution requires all state organs to ensure they

uphold constitutionalism and the rule of law whenever they make public policy decisions or

interpret the Constitution. One of the strategies pursued by the Commission to secure

observance of all state organs of democratic values and principles is through the issuance of

advisories.

3. lt is in this regard, that the National Commission issues this advisory on the Penal Code

(Amendment) Bill, 2022; NationalAssembly Bills No. 56. Sponsored by Hon. David Gikaria, the

Bill seeks to amend the Penal Code to repeal section 182 that prescribes the offence of idle

and disorderly persons.

B. GENERAL COMMENTS

4. The Commission welcomes the proposed repeal of section t82 of the Penal Code which

provides for the offence of idle and disorderly persons. The amendment is in line with the

efforts of the National C r:mmttt ee on Criminal Justice Reforms to decriminalize petty offences

and will, inter alia, decongest the prisons, reduce backlog of cases in court and reduce human

rights violations to the suspected perpetrators.

5. Globally, criminalization of pettyoffences, such as loitering, vagrancy, begging, drug user, sex

workers, informal traders and'breach of peace'offences, exacerbate already overburdened

criminaljustice systems and overcrowd prisons. ln Africa, petty offences can be traced back

to colonial era when they were used to control movement of the people in Africa. By their

very nature, provisions that criminalise petty offences are vague and arbitrarily and unfairly

applied, targeting mostly the poor and the marginalised groups, thus reinforcing

discrimination and social exclusion.

Page | 2



6. The proposed repeal is in line with the recommendation of the African Commission. During
the 63'd ordinary Session in october 201,8, the African Commission on Human and peoples'

Rights ('African Commission') adopted the tUciptes on *e Oecr ?Sliy
offences iySillsg. The African Commission was concerned that certain categories of people,
including those who are poor or who otherwise experience social exclusion, are unfairly
targeted by petty offences, which threatens their enjoyment of human rights in the criminal
justice system. ln particular, the African Commission was concerned that the existence and
enforcementof pettyoffencesviolate/threatenviolationof Articles 2,3,5and6of theAfrican
Charter on Human and Peoples' Rights which guarantee all persons, without distinction of
any kind, the right to equality before the law and to equal protection of the law, the right to
inherent dignity, protection from ill-treatment and the right to freedom from arbitrary arrest
and detention.

7. According to the African Commission's Principles on Decriminolisation of petty Offences in
Africa:1

o Petty offences discriminate against people on the basis that they are poor, are
vulnerable, are part of a key population, or on account of their gender, age or
disability.

o The offences are used to punish, keep separate, control and negatively affect the
dignity of people because of one or more aspects of who they are.

o People living in poverty are at high risk of being arrested for a petty offence because
they perform life-sustaining activities in public places.

o By arresting and detaining people for petty offences, African countries reinforce the
idea that people unfairly targeted by these laws are not respected and do not have
the same right to dignity as other people.

o Sanctions imposed for petty offences can affect a person's dignity, and can cause
people to experience ill-treatment. This is because when people are arrested and
detained for petty offences, they are often sent to a police station or prison that is

overcrowded. The African Commission has stated that overcrowding in detention is
one form of ill-treatment. Furthermore, that when law enforcement organs rnake
mass arrests of people for the purpose of enforcing petty offences (e.g. through
sweeping or swooping exercises that result in the arrest of all street children in a

particular area), this is a form of ill-treatment.

I See A Simplified Version of the Principles on Decriminalisation of petty Offences in Africa at
d 2 Full version accessible here

httos:/ imoov€rtvstatu\
offences-in-af rig;1.

h
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8. ln view of the foregoing, the African Commission advises African Countries inter olio lo:.

o Decriminalise certain petty offences.

o Provide alternatives to arrest for petty offences that are not decriminalised.

o Address the root causes of poverty and other forms of marginalisation rather than

criminalising activities that are caused by poverty and marginalisation.

o Further applying the Principles by: (a) reviewing all existing petty offences to ensure that they

are consistent with the Principles; (b) ensuring that all people have access to a lawyer; (c)

making the Principles available to all people; (d) training the police and the courts with regard

to these Principles; (e) reporting to the African Commission on whether their petty offences

are consistent with the Principles; (f) collecting data and other information on the

enforcement of petty offences; and (g) cooperating and sharing best practices on the

decriminalisation of petty offences with the African Commission and as part of reporting

under the Sustainable Development Goals.

Other considerotions in Penol Code review

9. KNCHR notes that the Statute Miscellaneous (Amendments) Bill,2022 seeks to amend Section

746 of the Penal Code in terms of deleting the derogatory terms and replacing them with the

term persons with mental illness The Commission proposes t the amendment contained

in the Statute Miscellaneous (Amendmentsl Bill.2A22be exoorted to the Penal Code

(Amendment l Bill. 2022 for purposes of uniformitv. The Commission has recent ly separately

submitted an advisory on this Billto the Committee

10. ln addition, the Commission proposes to include repeal of section 226 of the Penal Code

which provides for the offence of attempting suicide, a misdemeanor punishable by

imprisonment for a term not exceeding two years, or a fine or both.

11. The Commission opines that punishment of persons with mental health conditions by

criminalization of attempted suicide is tantamount to discrimination against persons with

disabilities and is contrary to ttre constitutional requirements on the right of persons to the

highest attainable standard of healthcare under Article 43 of the Constitution of Kenya, the

right to equality before tlre law and non-discrimination on the basis of health status and

disability under Article 27 of the Constitution; the right to human dignity under Article 28; the

rights of persons with disabilities as protected in Article 54; and the protection of the best

interest of the child as well as the rights of the child recognized in Article 55 of the

Constitution.

Page | 4
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SIGNED BY:

i

Dr. Bernard Mogesa, PhD, CPM

Commission Secretary/CEO
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You r Ref : N A,rDD CllL AC/20B/A31

Samuel Njoroge
Clerk of tlie Natioiral Asserrrlrly
Clerk's Chartrbers, Ivlain Parlianrent Builcl iirgs
NAIROBI

sJ/-1/

l;y.'41h

L)ear Sir,
\{

RE: COMMENTS ON THE PENAL CODE
s5 oF 2022)

(AMENDMENT) BILL (NA BILL NO

We acknowledge, rt'ith gratitucie, vour lettel'rlatetl 27tl,March 2023 invitilg comnepts
rrn the above referenced Bill.

We har.'e notctl that the Bill proposes to repeal Section 182 of tire Peual Code n,hich
prescribes the offence of idle and disorderlv persorrs.

',fhrough its Comtnittee on Crimirral Justice Re,forms, the Natiolal Cgu.cil or"r t5e
Administration of Justice (NCAI) has revicr,r,ed tl're pelal Coeie ancl has lotecl t6at it
Iras se',;eral petty offences that shoultl be decriminalizcd

We therelore supprort thc proposecl repcal of Section 182 rrf the Coclc. \Ve notc,
li.l,ifCi';.1:" ii,al't]'.i: sai:tii,:-, als; i:'laki.l il;r ir.ii'r'.u i:i c;li.i:li, l))-.riui-€ ui.eiic.,ii:.(ilu;i.i-,
persoll to beg or gather alrns

There is a troubling practice in urban areas: \^.'here chilclren are encouragecl to beg r,r-,
the streets bt' their pareuts, guardiar,s or cirregivers and - in some.ur"i- lry perio,rs
n'ho tra.ffic them across borciers to bcg in Kenvan ton.ns. A total repeal of this secti.n
rt'oulcl result in a gap in the punishrnerrt r:[ such persons ancl it,e urgc parliamcnt to
reconsicler the prr>posal.

lVe also ur:ge Parliametrt to undertake a more compreherlsir,e revieu. of t6e pclal
(..rrds to repr-.al other pettlr offeirces.

\lours Sincercl-r,,

ANNE A. AT,IAI)I-, CBii
cHIEF nEGiS't'RAIi OF TiIE iLrDtCiAR\, &
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3." April. 2023
.........10.... ..........

l-he Clerk of the National Assembly
Clerk'i Chambers
Parliament Buildingr
i:. C). Br:x 41812 0Ol0O
NAIROBI

bto+o

(Attn. Ms.Serah Kioko. MBS)

Dear Serah.

R,E: REQUSST FOR SUBMISSION ON THE PENAL CODE (AMENDMENT) B|LL
(NATIONAL ASSEMBLY BILL NO.55 OF 202 2)

Please refer to the above subject and your letter Ref.No.NA/DDC/)LAC/20231031 datcC
27 March, 2023.

l.nclosed herpin please find the Commission's Comments on the Penal Ccde (An,enclmerrrJ
tsill (National Asse,nbly Bill No.56 Ot 2022) for further action.

As always. we want to thank. you for your continued support and cooperatiorr.

Yours 5incerely.
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THE KIRC COMMENTS ON THE PENAL CODE (AMENDMEhT0 Blll 2022

I. INTRODUCNON
This memorandum is issued in furtherance of the Kenya Law Reform Commlsslon'l

mandate under section 6 of the Kenya Law Reform Commission Act. No, 19 of 2013.

to keep under review all the law and recommend its reform to ensure, among others.

that the law systematically dwelopr in compliance with the valuel and principles

enshrined in the Constitution and that the law is consistent. harmonized. just. simPle.

accessible. modern and cost-effective in application.

The Kenya Law Reform Commission (KLRC) is in receipt of a letter from the National
Assembly dated 27 March 2023 (ref: NA/DDCTJLAC/2OB/A31) reeking its comments

on the Penal Code (Amendment) Bill. 2022. The Bill seekc to amend the Penal Code.

Cap. 63 (the Act) by repealing section 182 which prescribes the offence of idle and

disorderly perron, on the ground that the law enforcers have often used the provision

to lrarass innocent members of the public.

Against this background and purruant to the KLRC's mandate. KLRC has undertaken

an analysis of the Bill as set out below.

II. ANALYSIS
Kenya is one of the few African countries that were under the British colonial rule that

maintain vagranry provisions in the Penal Code. The offending provision was last

amended bi seaion 22 of the Vagrano/ Act. No. 51 of 1958 (which was later

repealed by the Statute Law (Repeats and Miscellaneous Amendments) Act. No. 10 of
1gg7),lt follows that as the Act that introduced some of these petty offences has since

been repealed. this section and other similar ones should also be repealed.

The reform of vagrancy offences has been raised a number of times including:

l, In 2016. National council on Administration of Ju*ice (NCAJ). in
collaboration with Legal Resourcel Foundation Trust and the Resources

Oriented Development lnitiatives. conducted an audit of the criminal jurtice

system in Kenya. The audit found that the criminal justice tyttem was skewed

against the poor and that more poor people than rich people were arrested.

charged. convicted and sent to prircn. lt alto recommended administrative.

KI,RC
xt \1 \ I \1\ R[ t ()ll\l i {t1l\ll\sl()\
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,,t do not know how one can criminalize idleness. 60ne are the

days when the marginalised members of our society were bundled

inio potice cetts Lnder this rubric of offences, incapable of
constituting any criminal elements. one wonden the sustainability

of the offence bf *ng idle and disorderty in our rtatuE Mk save

for the reaton of beiig a fenile provltion for the police to ute it at

a tool to infrlnge anh o, violate the risht to equallty and non-

ditcrlminatton inder Articte 27 of the Constitution. Undoubtedly,

none of the middle income or economically advantagd class of
our society frnds himself or herself being arrerted or indiaed with

these kind of offences-2

3. On 02 December 2A22, the conrtitutional court in uganda nullified the Penal

Code section that created a similar offence.3 The five'iudge bench nullified the

section because it infrinSed on a number of constitutional provisions'

4. ln December 2020. the African court on Human and Peoples' Rights Save an

Advisory Opinion which places an obligation on all States in Africa to review

their criminal laws.. This ievieur should llso apply in other regions with similar

colonial legacies.

III. RECOMMENDATION
ln vieur of the foregoing. KLRC is in agreement that the sectlon lhould be repealed'

Further. KLRC continr"i to propose tlie reform of varlous laws including the Penal

Code.

We conclude by stating that we are committed to ensuring that legislation_isdrafted

to the highest standaids possible to promote their legal effectiveness' clarity and

intelligibility to anticipated users.

institutional and legislative reforms in order to align the juttice rystem with the

Constitution. I

2. The High court in constitutional Petition No. 14 of 2oo7 also stated as

follows

i Criminal Jurtice System in Kenya: An Audit P8. xxiv'
z Kajiado Constituiional Petition No. 14 of zOll (Formerly NairoH High Court Petition 533 of 2016)

Mohamed Feisal & lg others v Henry Kandie, chief lnspeaor of Police. ocs. ongata Rongai Police

Station & 7 Others.
t Conrtitutional Petition No. 36 of 2018 Francir Tumwerige Ateenyi v Attorney-General'
a Afrlcan Commirrion on Human & Peoplei Rights, Principles on the Dccriminalkation of Petty

Offences. (2017).

2

fd



t
I

I

,



,

II

/--l--g.-r-.--, .,1,
-,., a . -,,.j..

'lrl.
t:

:-\,(

!

i
!:

,
I

I
t ,;

I

i $5 A'iR,?1,;13
I
L-..-_ -__ .- _-_.._.

Telegraphic Addressl "lG, NP5"
Telephone: Nairobl 020-2221959
When replying please quote

N PSll 6/5 EC / 2 / 6 n3 / 8 N A L.XI.V / 69

Clerk of the National Assembly
Main Parliament Buildings
P. O. Box 41842-AA$O
NAIROBI

OFFICE OF THE INSPECTOR GENERAL
NATIONAL POLICE SERVICE

NAIROBI - KENYA

P,h
rLu,(',

r \s

Jogoo House ?'
P O 8ox 44249 - 00100

NAIROBI
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REQUEST FOR SUBMISSION ON THE PENAL CODE (AMENDMENTI BILL
ASSEMBLY BILL N 6 F

Reference is made to your letter ref. NA/DDC nAC/zOn/A3l dated 27il'
March, 2023 on the above subiect.

Below are the submissions of National Police Service in rerpect of the
proposed amendment:

o Criminal law through the Penal Code provides a framework with
which to guide citizens' behavior. Section 182 prohibits conduct that
causes or threatens public interest, defines and warns people of
criminality of the offensive conduct and further classifies the offences
under the section as minor and imposes punishment to protect the
society and promotes retribution and deterrence.

a The Section complements Sections 29 and 62 of the Crirninal

Procedure Code on Cognizable offences and the preventive mandate

of the Police.

Prostrtution in Kenya has not been criminalized thus the amendment

of section I82(a) may imply its legalization.

t
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That Section 182(b) acts as deterrence to begging on the streets and its

amendment will attract more beggars as it is clear that these days

many make a living out of it and if not checked will result in public

nuisance. Further, it is within public knowledge that the number

begging on the streets of Nairobi and other parts of the country has

increased significantly with some being trafficked from neighboring

countries. The perpetrators of these crimes will therefore walk free if

the proposed amendment is passed as law enforcement officers will

have no legal basis to arrest the persons behind these crimes.

Sub-sections (d), (e) and (f), of the said section promote and uphold

the social and moral fiber of the Kenyan society therefore absence of

an alternative provision that criminalizes acts as indicated in these sub-

sections will be tantamount to encouraging public immorality at the

expense of individual rights to moral dignity. A reading of these sub

sections reveals the intention of the legislature and by extension the

people of Kenya to pursue and maintain public decency, peace. public

order and to promote public morality.

t
tn light of the foregoing. the National Police Service registers its reservations

to the intended amendment and submits the considered view that the

provision should be retained for the purpose of preservation of public

morality and order and in the context of public interest.

I{rrtrr':tr-.
Jobnne Korir
For: INSPECTOR GENERAL
NATIO NAL POLICE S ERVICE
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1. Background on decriminalization of Petty offences
"Section 182 of the Penal Code provides as follows;
ldle and disorderly persans
The following persons -
(a) every common prostitute behaving in a disorderly or indecent manner in any public
place;
(b) every person causing, procuring or encouraging any person to beg or gather alms;
(c) deleted by Act No, 61 of 1968, s. 22;
(d) every person who publicly conducts himself in a manner tikely to cause a breach of the
peace;
(e) every person who without lawful excuse publicly does any indecent act;
(f) every person who in any public place solicits for immoral purposes;
(g) deleted by Act No. 61 of 1968, s. 22, shall be deemed idte and ctisorderly persons, ancl
are guilty of a misdemeanor and are liable for the first offence to imprisonment for one
month or to a fine not exceeding one hundred shillings, or to both and for every
subsequent offence to imprisonment for one year"
The provision creates what is referred to as a petty offence.

The term "petty offence" is not expressly defined in Kenya's statute books, including the
Constitution, the Penal Code and the Criminal Procedure Code. The closest similarity it
bears to any offense defined in the Penal Cocle is the law about misdenreanour, which is

simply defined as any offense that is not a felony.' The Penal Code defines felony as, "an
offence which is declared by law to be a felony or, if not declarecl to be a misdemeanour,
is punishable, without proof of previous conviction, with death, or with imprisonment for
three years or more.

Petty offences are generally understood as minor criminal acts which attract less severe
punishment and are considered to be of a low level of seriousness.

Petty offences trace their origin from English laws that were designed to, among other
things, force people to work, restrict the movement of potential labourers, curtail criminal
activity, punish idleness, and enable law enforcement agents to make arrests without proof
of actual commission of offences..

Research studies on our crintinal justice system have found that criminalization and
punishment of petty offences in Kenya has over the years provided a basis for gross
violation of the human rights of poor and vulnerable populations especially those in cities
and major urban centers of Kenya which is the population segment mostly arrested ancl
detained over petty offences.2 They have therefore recommenclecl a reappraisal of the
penal code and the criminal procedure code towards clecriminalization of petty offences. ln
2017 the African Commission on Human and People's rights also adoptecl Principles on
the Decriminalisation of Petty Offences irr Africa, urging African countries to take measures
toward decriminalization of petty offences.i Towards this end the National Council on
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Aclministration of Justice (NCAJ) through the Criminal Justice Reforms Committee is

currently looking at the penal code ancl the criminal procedure code towards making

recommenclations for decriminalization of petty offences such as the one set out in s. 182

of the penal code.

2. Brief on IPOA's position on section 182 of the Penal code

ln our view the proposal to repeal the provision is a positive proposal that the Authority

should support for the following five main reasons detailed in the attached submission;

1. The criminalization of what amounts to simply petty offence such as those set out in

section 182 creates an avenue for human rights violations.

2. The provision is vague and ambiguous making it susceptible to abuse in application

by law enforcement officers.

3. Repeal of such petty offences as set out in section 182 will enhance relations

between the public and police since the police will not be constrained to enforce

laws that appear aimed at simply criminalizing poverty

4. Repeal of such petty offences allows the police to focus on investigations of serious

crimes as opposed to being bogged down with handling petty offences.

5. Repeal of such petty offences will go towards unclogging the justice system, the

majority of which cases are petty offences such those set out in section 182 of the

penal code.

THE INDEPENDENT POLICING OVERSIGHT AUTHORITY'S SUBMISSION TO THE

NATTONAL ASSEMBLY DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL

AFFAIRS IN THE MATTER OF THE PENAL CODE (AMENDMENT) BILL, (NATIONAL

ASSEMBLY BILL NO. s6 OF 2A221
THE LEGISLATION TO

BE AMENDED

Section 182 of the Penal

Code; makes provision for

ldle and disorderly
persons
The following persons -
a) every common

prostitute behaving in

a disorderly or

indecent manner in

any public place;

b) every person causing,
procuring or

PROPOSAL IN THE

PENAL CODE
(AMENDMENT}

BILL, (NATIONAL
ASSEMBLY BILL
NO. s6 OF 20221

The proposal is to

repeal Section 182 of

the Penal Cocle

tPoA's
POStTtON

Repeal the
provision

JUSTTFTCATTON
1. The criminalization of

what antounts to simply
petty offence creates an

avenue for human rights

violations. Atleged petty

offenders experience

human rights violations

inclucling false arrests

and arbitrary detention

at different stages of the
justice system including

during arrest, detention

before trial, trial and

sometimes, during the
post-trial periotl. For
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instance, in the financial

year 21122 the AuthoritY

received 294 complaints

of harassment and 126

complaints of wrongful

detention.a This was the

third highest nature of

complaint lodged with

the AuthoritY during that
financialyear. This

trend is also reflected in

an audit by the National

council on Administrative

Justice on the criminal

justice system in KenYa

which found 680/o of

entries in police cells

relate to petty offences

such as those created bY

s. 182 of the penal code,

and further 45o/o of

arrests were carried out
during the weekend and

the affected were mainlY

persons of low income.s

Decriminalization of

petty offences as

proposed through rePeal

of the provision, would

therefore go a long waY

towards reducing

instances of human

rights violations bY

police officers against

the citizenrY and in

particular the Poor and

marginalized.

2, The provision is also

vague and ambiguous.

Section 182 seeks to

criminalize persons who

are deemed as idle and

disorderly. What is

actually meant bY idle

and disorder in terms

encouraging anY Person to

beg

or gather alms;

c) deleted by Act No. 51

of 1968, s. 22t

d) every person who
publicly conducts

himself in a manner

likely to
cause a breach of the
peace;

e) every person who

without lawful excuse

publicly does anY

indecent

act;

0 every person who in
any public place

solicits for immoral
purposes;

g) deleted by Act No. 61

of 1968, s. 22,

shall be deemed idle and

disorderly persons,

and are guiltY of a
misdemeanour
and are liable for the
first offence to
imprisonment for one

month or to a fine not

exceeding one

hundred shillings, or

to both and for every

subsequent offence to
imprisonment for one

year

(
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of mensrea and actus reus

requisite to constitute
tlre offence is vague and

not amenable to a

concrete definition
required for a criminal

offence. This therefore
means any conduct can

easily be considered as

idle and disorderly,
therefore opening
avenues for the police to
arrest nearly anybody on

the basis of this
provision. This point

was reiterated by the

High court in Kajiado
Constitutional
Petition no. 74 of
2Ol7 where the court

criticized this provision

for its vagueness, that
renders it susceptible to
application by the police

as tool to infringe on the

rights of persons. The

court noted;
"l do not know how one

can criminalize idleness.

Gone are the days when

the marginalised
members of our society
were bundled into police

cells under this rubric of
offences, incapable of
constituting any crimina I

elements. One wonders

the sustainability of the

offence of being idle and
disorderly in our statute

books save for the
reason of being a fertile
provision for the police

to use it as a tool to
infringe and or violate

7
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the right to equality and
non - d i sc ri m i n at ion u nder
Article 27 0f the
constitution
Undoubtedly, none af
the middle income or

econom ica I ly a dvant ag eo

class of our society finds

himself or herself being

arrested or indicted with
these kind of offences."

The court further
awarded danrages to 19

petitioners who had

been arrested by the

police on the basis of

this provision, for
violation oof their
constitutional rights

3. Repeal of such offences

will also enhance
relations between the

public and police. The

decriminalization of petty

offences that target
poverty such as that
created by section

182(b) of the penal code

reduces instances of

conflict between the

police and the public

especially the poor and

marginalized, since the
police will not be

constrained to enforce

laws that appear aimed

at simply criminalizing

poverty,

4. Repeal of such offences

allows the police to

focus on investigations

of serious crimes as

opposecl to being

bogged down with
handling petty offences.

,

t

t
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As afore stated the study by

the NCAJ on the criminal
justice system in Kenya

found 680/o of entries
police cells relate to
petty offences such as

those created by s. 182.

This therefore means a

majority of police work is

focused on petty
offences as opposed to
real crimes that have an

impact on security of the
country. Repealing such

provisions frees up the
police to focus real
crimes that have an

impact.

5. Such petty offences also

contribute to clogging of
the justice system. The

audit by the NCAJ of the
criminal justice sector
found that 30% of cases

in court are actually
petty offences such

those created by s. 182

of the penal code.

Repealing such
provisions as section 182
goes along way in
unclogging the justice

sector to deal with the
more serious offences,

Signed:

ANNE MAKORI, EBS, (MRS}

CHAIRPERSON

I

Dated: 12th April 2023



r;'

I

, f*+END*r*

Human and PeoPles Rights Principles on the Decriminalisation of Petty Offences2022 report available at
3 The African Commission on

in Africa available at
aThe lndependent Policing Oversight Authority Annual report for the Year ended June 2022

in Kenya:
5 Refer to The National Council on the Administration of Justice Audit of the criminat justice system

See also lnternational Commission of Jurists ( tCJ)- Kenya Law and Poliry Research on the PettY Offen ces ancl

Practices Affecting PoPulations at the National Level and in Kisumu, Mombasa and Nairobi Counties 2017;

lnternational Commission of Jurists (lCJ)- Kenya et al, Re- thinking the bars: Access and Administration of

justice for women who commit petty offences, 2022 rePod
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LAW SOCIETY OF KENYA

Lavington, Opposite Valley Arcade

Gitanga Road

P.O. Box 72219-0020o

NAIROBI

Tel.387 4654

0720 904983

MEMORANDUM

THE PENAL CODE (AMENDMENT) BILL,2022

MAY. 2023

Eric Theuri, President Law Society of Kenya

Lavlngton, opp Valley Arcade,

Gitanga Road P.O Box 72219 - O02OO Nairobi I Kenya

Telz +254lll 045 3OO

Email : lskpresidenttheuri @ gmail.com/ president@ lsk.or.ke

Website: www.lsk.or.ke
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THE PENAL CODE (AMENDMENT) BILL, 2022

lntroduction

The Law Society of Kenya is a professional statutory body established under the Law Society of

Kenya Act, No. 21 of 2Ol4 with a mandatory membership of all Advocates in Kenya currently

numbering to over 21,000.

The organs of the Society are the General Membership, the Council, the Branches and the

Secretariat. The Council is the governing body of the Law Society of Kenya. lt comprises a

President, a Vice- President and eleven other members, all of whom must be members of the Law

Society of Kenya. Council members are elected every two years by the members of the Society by

means of a secret ballot conducted in accordance with the Law Society of Kenya Act.

Currently, the Council is comprised of The President, TheVice-president and ll Council members

namely:

o President, Eric Theuri

o Vice President, Faith Mony Odhiambo

o General Membership Representatives, Chrysostom Akhaabi, Kabata Mwaura, Tom

K'opere

o Nairobi Representatives, Cohen Amanya, Njoki Mboce, Ochieng Gor

o Up-country Reprerentatives, Byron Menezes, Lindah Kiome, Michael Wabwile, Vincent

Githaiga

o Coast Representative, Riziki Emukule

o Secretary/CEO, Florence W. Muturi

One of the Law Society of Kenya statutory objects as provided in section 4(a) of the Act is to

assist the Government and the courts in all matters affecting legislation and the administration

and practice of law in Kenya. Pursuant to the statutory mandate, the Law Society of Kenya makes

the following submissions on The Penal Code (Amendment) Bnl,2022.
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Provision of the bill lssue Proposal

Section 182 on idle and
disorderly persons

The mischief sought to be cured by
removing the current statutory provisions
is unclear.

A decent society requires social order.
These laws are for the protection of
Social Order and ought to be maintained.

The law as it stands balances the right to
people's privacy and public interest.

We propose that, as a social
protection measure, the law
ought to be maintained as it
is.

While it is our recommendation that the provision should be maintained as

it is, we also recommend while being maintained, following amendments
should be effected -

Section 182(b) idle and
disorderly persons

This section provides that;
"(b) every perton causing procurlng or
encouraglng any perton to beg or gather
a/ms tha// be deemed td/e and drsorder/y
pertont and are gui/ty of a
mlsdemeanour and are /nb/e for the frrst
offence to imprisonment for one month
or to a frne not exceeding one hundred
shi//ings, or to both and for every
subtequent offence to impnsonment for
one year. "

We recommend that Section
182 (b) should be expanded
to include Aiding begging.

For example people who
provide shelter or spaces

where beggars operate from.

Section 182(d) idle
disorderly persons

and This section states that;
"(d) every person who pub/rc/y conducts
himself rn a manner /rkely to cause a
breach of the peace; sha// be deemed tdle
and disorder/y pertont, and are gui/ty of
a mudemeanour and are /iab/e for the
firtt offence to imprronment for one
month or to a fne not exceedlng one
hundred shi//ingt, or to both and for
every tubsequent offence to
impntonment for one year. "

Reference to - himtelf is gender
discriminate, women can easily get away
from doing the same act.

We recommend that the
word "himtelf should be

amended to provide gender
neutrality.

Delete himtelf and replace
with themtelves

ln conclusion, we humbly submit that our comments be considered before enacting the Bills and Policy



Yours faithfully,

M*
Eric Theuri
President Law Society of Kenva
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