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1.0 PREFACE

On behalf of the Members of the Departmental Committee on Education
and pursuant to the provisions of Standing Order No. 199, it is my pleasure
and duty to present to the House, the Committee’s Report on retired
teachers urpaid pension and salary arrears for retired teachers for the
period between 1% July 1997 and 30" June 2007.

1.1 Committee Membership

The Departmental Committee on Education, Research and Technology
was constituted by the House on Thursday, 16" May, 2013 pursuant to the
provisions of Standing Order No. 216 comprising the following Members: -

1. The Hon. Sabina Chege, M.P.

(Chairpe

2. The Hon. Julius Melly, M.P. (Vice

rson)

Chairperson)

14. The Hon.
15.The Hon.
16. The Hon.
17.The Hon.

Eric Keter, M.P.
Ceciliah Ng'etich, M.P.
Mohamed Huka, M.P.
Moses Injendi, M.P.

3. The Hon. (Prof.) Hellen Sambili, 18. The Hon. Muriuki Njagagua, M.P.
M.P. 19. The Hon. Kenneth Okoth, M.P.

4. The Hon. (Dr.) Wilber Ottichilo, 20. The Hon. Geoffrey Odanga, M.P.
M.P. 21.The Hon. (Dr.) Christine Ombaka,

5. The Hon. Harrison Kombe, M.P. M.P.

6. The Hon. Yusuf Chanzu, M.P 22.The Hon. Jared Opiyo, M.P.

7. The Hon. Joseph Manje, M.P. 23.The Hon. Michael Kisoi ,M.P.

8. The Hon. Rose Mitaru, M.P. 24.The Hon. Halima Ware Duri, M.P.

9. The Hon. Anthony Kimaru, M.P. 25.The Hon. Dorcas Kedogo, M.P.

10. The Hon. Jacob Macharia, M.P. 26.The Hon. Ibren Nasra , M.P.

11. The Hon. Mary Seneta, M.P. 27.The Hon. Richard Makenga, M.P.

12. The Hon. Joseph M'eruaki, M.P. 28.The Hon. Silverse Anami , M.P

13.The Hon. Dr. Susan Chebet, M.P. 29. The Hon. Steven Kariuki, M.P
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1.2 Committee Mandate

The Departmental Committee on Education, Research and Technology
was established by Standing Order No. 216 of the Standing Orders of the

National Assembly and mandated, amongst other things,

a. Investigate, inquire into, and report on all matters relating to the
mandate, management, activities, administration, operations and
estimates of the assigned Ministries and departments:

b. study the programme and policy objectives of Ministries and
departments and the effectiveness of the implementation;

c. study and review all legislation referred to it;

d. study, assess and analyze the relative success of the Ministries and
departments as measured by the results obtained as compared with
their stated objectives;

e. investigate and inquire into all matters relating to the assigned
Ministries and departments as they may deem necessary, and as
may be referred to them by the House;

f. to vet and report on all appointments where the Constitution or any
law requires the National Assembly to approve , except those under
Standing Order 204 (Committee on Appointments); and

g. Make reports and recommendations to the House as often as

possible, including recommendation of proposed legislation.
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2.0 Executive Summary

In 1997 the Government and Kenya National Union of Teachers signed an
agreement whereby teachers were given salary awards as per legal notice
No.534 of 1997.

The award was to be implemented in five phases with effect from 1° July
1997 through Teachers Service Commission circular No.13/97 of 24"
November 1997. The first phase was paid in 1997 as agreed but four
phases were not paid. The four phases ought to have been paid in 1998,
1999, 2000 and 2001.

The Minister in the Legislative Supplement No.62 on 24" September 2002

revoked the remuneration of teachers’ order of 2007.

On 21% February 2003 in the Legislative Supplement No.10, and after re-
negotiation with the Kenya National Union of Teachers, the Minister
reinstated the ‘Principal Order’ and as per the renegotiations, the order was

to be implemented in ten years.

The period for implementation was reduced to six years commencing 1
July 2003 and finally five (5) years due to improved performance of the

economy. This was not fully implemented by 30" June 2007.

The retired teachers presented a petition to Parliament on 23" March, 2012
under the auspices of the Retired Teachers (1997) Group who retired
between July 1997 and 2007. They were totaling to 52,338 teachers and

are beneficiaries of Legal Notice No. 534 of 11" November 1997 and also
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judgment and decree holders of HCCC No.65/06 and Court of Appeal Case
No. 300/09. (See annex 1)

The matter was raised in Parliament during different sittings by the

following Members :-

i, On 23" June, 2010 — The Hon. Danson Mungatana and The Hon.
Olago Oluoch, M.P

i. On 7" December, 2010 — The Hon. Silas Ruteere and The Hon.
James Maina Kamau.

ii.  On 1% November, 2011 — The Hon. John Pesa, Hon. William Kabogo,
Hon. Njoroge Baiya and Hon. Martha Karua.

iv. 22" February, 2012 — The Hon. John Pesa, Hon. Bonny Khalwale,
M.P, Hon. Olago Oluoch, M.P, Hon. Martha. Karua, Hon. Gitobu
Imanyara and Hon. David Koech raised the same issue on payments.

(See annex of Hansard Proceedings on the said dates)

The 10" Parliament approved 3.34 billion out of the 16 billion that was
required. However, the teachers were not paid since Treasury was waiting

for the legal opinion from the Attorney General.

On 6" December, 2012, the Attorney General wrote to the then
Chairperson of the Committee on Education, Research and Technology,
Hon. David Koech informing him that the he had resolved as a custodian of
rule of law and order and defender of public interest to seek a judicial
intervention as requested. He wrote to the Teacher Service Commission
seeking precise information on the following issues for the purposes of

filling an appropriate application in court.
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* The number of teachers who retired between the years 1998 to
2003.

* The amount each earned as at the time of retirement; and

* The amount each would have been earning upon retirement if

the agreement had been implemented in single phase.

On 11" February, 2014 the Retired Teachers again petitioned the 11"
Parliament. The Teachers cited the Court rulings of NAKURU HCCC 65 OF
2006 and NAKURU CIVIL APPEAL NO. 300 OF 2009.

The Committee therefore undertook to meet all the stakeholders and
resolve the issue once and for all. The Committee held several sittings to
deliberate on the issue of the Retired Teachers and came up with

recommendations.
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3.0 ACKNOWLEDGEMENT

The Committee sincerely wishes to thank the Offices of the Speaker and
the Clerk for the National Assembly for the necessary support and service

accorded to the Members to ensure the Committee executes its mandate

accordingly.

I thank all Members of the Committee for their patience, sacrifice, hard
work and more importantly, their objectivity. | further thank the Committee

Secretariat for its commitment and due diligence.

It is my pleasant duty and privilege, on behalf of the Departmental
Committee of Education, Research and Technology, to present this report

on the retired teachers unpaid pension dues.

(HON. SABINA CHEGE, MP
(CHAIRPERSON)
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4.0 BACKGROUND

The matter for the retired teachers was brought to the Committee following
a request for statement by the Hon. Kigo Njenga where the matter was
subsequently referred to the Committee for its inquiry. The Committee
undertook to carry out the inquiry where several meetings were held with

all the parties involved in a bid to seek a solution to the matter.

In 1997 the Government and Kenya National Union of Teachers signed an
agreement whereby teachers were given salary awards as per legal notice
No.534 of 1997.

The award was to be implemented in five phases with effect from 1°' July
1997 through TSC circular No.13/97 of 24™ November 1997. The first
phase was paid in 1997 as agreed but four phases were not paid. The four
phases ought to have been paid in 1998, 1999, 2000 and 2001.

The minister in the Legislative Supplement No.62 on 24" September 2002

revoked the remuneration of teachers’ order of 2007.

On 21° February 2003 in the Legislative Supplement No.10 and after re-
negotiation with the Kenya National Union of Teachers, the then Minister
reinstated the ‘Principal Order’ and as per the renegotiations, the order was

to be implemented in ten years.

The period for implementation was reduced to six years commencing 1*
July 2003 and finally five years due to improved performance of the

economy. This was not fully implemented by 30" June 2007.
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The retired teachers’ grievance is that their Pensions and Retirement

Benefits were computed on the basis of the only implemented phase.

The retired teachers who were in service from 1% July 1997 to 30" June
2007 filed a suit No.HC.C.C.65 against the Commission at the High Court
in Nakuru, Civil Suit number H.C.C.C 65 of 2006 in which they sought for a
declaration that they were entitled to the retirement benefits inclusive of all
benefits provided for in the 1997 agreement between the Government of

Kenya and the Kenya National Union of Teachers (KNUT).

1.3 Committee Proceedings

The Committee on Education, Research and Technology held several
sittings during which Members were informed that: -

I.  The government of Kenya and the Kenya National Union of Teachers
(KNUT) entered into an agreement in 1997 on the teachers’ salaries.
The increment was to be implemented in five phases starting from 1°
July 1997. The agreement was gazette under Legal notice No. 534.

ii. Only one payment was done but the other phases were not
implemented. The Minister revoked the remuneration of teachers’
order of 1997 but was later reinstated. With the improved economy,
the implementation was reduced to Syears and it was fully
implemented by July, 2007 to the serving teachers but not the
retirees.

li.  The retired teachers who were in service between 1% July 1997 and

30" June, 2007 filed a civil suit demanding for retirement benefits
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VI.

Vil.

Viil.

entittements provided for in the 1997 agreement. The High Court
made a ruling on 23" October, 2008 that the Commission process
pension based on salaries agreed upon in 1997. The Commission
had an outstanding bill of Kshs. 765.2 million as the cost of the case.
The High court ruled in favor of the retired teachers on 23™ October
2008. The government appealed against the decision of the court
ruling and the court finally dismissed the appeal on 12"
November 2010;

The amount that the teachers were claiming was 42 billion which
comprised Kshs. 8.2 billion as Salary arrears and Kshs. 33 billion as
pension dues. In its judgment, the court did not cite any figure as
payment for the teachers but only referred to the Legal Notice No.
534 which was subsequently varied and rescheduled.

The figure of Kshs 16 billon that was given by the Director of
Pensions should not have been used as a basis by the court.
However, the payments should have been computed on the
entitlement of the retired teachers up to the time of Legal Notice No.
534.

The office of the Attorney General was not able to determine the
actual amount owed to the retired teachers and the number of
teachers covered by the ruling.

The Government requested the Supreme Court seeking advice on
how to compute the pension dues owed to each of the teachers.

The Controller of Budget would raise an objection should the

Government proceed to pay the retired teachers since such
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Xl

X1,

Xili.

XIV.

XV.

expenditure ought to be authorized by the Office of the Controller of
Budget;

TSC had lost the case with costs both at the High Court and Court of
Appeal. The Court of Appeal ruled that it was incumbent upon TSC to
reflect the increment in the pay slip as per the last pay.

The Court further ruled that TSC release Pay slip to the Pensions
Department for every entitled retiree.

The Court should have clarified on the manner of computation of
payment of the retirees. The figure raised by the retired teachers’
advocate was unprecedented, which was close to Kenya shillings one
billion.

The National Treasury was ready to pay Kshs. 16.7 billion to the
retired teachers as per the High Court ruling in the case filed by the
retired teachers. The figure was agreed between the Treasury and
TSC which was to be paid in phases of five years. The meeting was
informed that the retired teachers would be paid 3.3billion annually.
The National Treasury had budgeted for the payment of retired
teachers (1997) group in the FY 2014/2015.

The AG’s office had been appearing in court in all the hearings to
represent TSC. With respect to the submission of the particular
names of the retired teachers on the issue of the retired teachers’
names, the lawyer noted that offices of AG, TSC and Director of
Pensions had all the names. In addition, the advocates concluded by
saying no additional name/names of the retired teachers were

included and the amount was totaling 42.3 billion.
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XVI.

The Legal representative for the teachers disagreed with the
colossal sum of the pension and salary arrears projected by the

National Treasury at Kshs. 151 billion.

Members were further informed that: -

(iii)

(iv)

The pension was computed on the last paid salary and the TSC had
not given the office of the Controller of Budget the actual figures for
Treasury to release the funds.

Paying the retired teachers their salary arrears and pensions at once
would amount to Sh23 billion hence the need for negotiations to be
done with the retired teachers group 1997 for payments to be done in
phases.

The retired teachers’ pensions could not be pegged on to their
salaries at retirement because they had not been adjusted to the
amount negotiated through the 1997 agreement) of between 150 and
200 per cent.

The Commission was given a bill of Ksh. 382,600,000 being the cost
of the case at the High Court and further cost of Ksh. 382,600,000 as
the cost of appeal. In total, the Commission had an outstanding bill of
Ksh. 765,000,000 payable to the teachers’ advocates. The
Commission had sought direction from the Attorney General on the
status of the outstanding Advocate’s fee amounting to Ksh.
765,200,000.

On 25" August, 2014, the Attorney General and the Cabinet
Secretary of the National Treasury made commitment to resolve this

matter once and for all. However, it was considered that the

Departmental Committee on Education, Research & Technology - 2015




Controller of Budget, who was in charge of approving any withdrawal
of public funds be consulted for concurrence and further advise on

the matter.

1.4 Judgment of the High Court

The High Court entered judgment on the 23" October 2008 for the retired
teachers based on the agreement dated 11" October 1997 as read with the

Teacher Service Commission circular No. 13197.

The High Court therefore made a ruling that ordered the Commission to
process pension based on the salaries agreed upon in 1997 as contained

in the Legal Notice number 534 of 11" November 1997.

The finding of the High Court turned on the construction of Section 10(1) of

the Pensions Act.

1.5 Appeal

The Government appealed against the decision of the High Court arguing
that the interpretation of the law adopted by the High Court amounted to

exercise of legislative power by the court.

The Appeal was heard on 30" September 2010 and judgment delivered on
12" November 2010 which dismissed the appeal. The Court of appeal in its
decision agreed with the finding of the High Court and held that TSC had a

contractual duty to ensure that all additional agreed salary was reflected in
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the final salary and that what should have reflected on the pay slip was

what was contractually due to the retired teachers as per the agreement.

TSC was called upon to compute the ‘final salary’ of the affected retirees in
a manner that incorporates all the terms under the agreement between the

Parties and accordingly advise the Director of pensions.

1.6 Cost of the Suit

The Commission was given a bill of Ksh. 382,600,000 as the cost of the
case at the High Court and a further cost of Ksh. 382,600,000 as the cost
of appeal. The Commission has an outstanding bill of Ksh. 765,200,000 in

total payable to the teachers’ advocates.

1.7 Challenges Faced

The following challenges still remain despite the actions undertaken by all
the Government departments.

1. Pension claims must reflect the actual salary earned and not
presumed. Since the salary was not actually earned, no acceptable
documents (in accordance to the Pensions Act Cap 189) are
available to support the retirees’ subsequent pension claims as
demanded by both Kenya National Audit Office (KENAO) and the
Director of Pensions.

2. The National Treasury has since projected the sums payable at Ksh.

151 billion to pay pension arrears and salary arrears.
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3. If the Court Order was fully implemented, teachers who retired
between 1/7/97 and 30/6/2007 paid their dues based on the Legal
Notice NO. 534 of 1997, teachers who retired after 30" June 2007
would earn less pension than the former.

4. Teachers who were in service in 1997 and are still in the service are
likely to make claims on salary adjustment to attain parity of treatment

whereby the wage bill will escalate tremendously.
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5.0

(iii)

COMMITTEE’S OBSERVATIONS
The resolution reached by the 10" Parliament for payment of Kshs 3

billion has not been implemented to-date. In regard to the Court
ruling, the Committee was concerned about lack of clarity in the
declarations towards the retired teachers. Further, the High Court
ruling in Nakuru under suit No.HC.C.C.65 had not included details of
payment based on the Legal notice No. 534 of 1997.

Though Section 10 of the Pensions Act provided that retired workers
should be paid according to their last salary before retirement, the
Court in their consideration ruled that the salary be paid based on the
agreement of 1997 per Legal Notice No. 534 and Teachers Service
Commission (TSC) circular 13/97. Consequently, he Commission
Secretary had been sued for contempt of Court for allegedly failing to
implement the Court Order. (See Annex)

The Office of the Attorney General has the responsibility to advise the
government on the issue of pension for the retired teachers. On g™
April. 2014, the Committee had directed the parties involved in the
matter i.e the Office of the Attorney General, the Teachers Service
Commission, the National Treasury and the retired teachers
stakeholders to meet on 20" May, 2014 and come up with the way
forward on the matter and report back to the Committee on 17" June,
2014. However, the Meeting didn't take place because the Attorney
General didn’t avail himself in the meeting.

The Deputy Solicitor General in her letter addressed to the Counsel
for the retired teachers and copied to the Chairperson of the

Education Committee had expressed her unwillingness to continue
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participating in the matter. The Committee expressed its displeasure
with the content and tone of the letter.

(v) The Attorney General's Office was delaying in fast tracking the
resolution of the matter and through continued litigation had incurred
a lot of expenses on legal fees which was not prudent use of public
money. The retired and elderly teachers have continued to languish
in abject poverty and most of them had died over the years.

(vi) Lack of funds from the Treasury, unclear Court directive on the matter
and lack of guidance from the Attorney General’s office and the
Teachers Service Commission was to be blamed for failure to pay the

retired teachers group (1997).
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6.0 COMMITTEE’S RECOMMENDATIONS

From the meetings held with the concerned parties, the Committee
recommended that: -

(iif)

The rulings of the High Court of 23" October, 2008 as upheld by the
Court of Appeal on 12" November 2010 be respected and Court
orders be obeyed accordingly.

The figure of Kshs 151 billion brought in by the by Controller of
Budget to the Attorney General dated 8" August 2012 be discarded
forthwith as it is grossly incorrect. Instead the figure of Kshs 42 billion
provided for by the Retired Teachers Lawyer be implemented.

The figure for pension be paid immediately from the Pensions
Department starting with Kshs 16.7 billion which the Controller of
Budget and the Cabinet Secretary of the WNational Treasury
unequivocally indicated that was readily available then enter into an
agreement on how to pay the balance.

The Ministry to consider adjusting the monthly pensions accordingly
and immediately. The salary arrears amounting to Kshs 8.2 billion be

budgeted for settlement.
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MINUTES OF THE 77™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
EDUCATION, RESEARCH AND TECHNOLOGY HELD ON THURSDAY 17™
DECEMBER, 2014 IN COMMITTEE ROOM, 5TH FLOOR, CONTINENTAL HOUSE,
PARLIAMENT BUILDINGS AT 10.30AM

PRESE

Hon
Hon

000 L O BN o o B

10.Hon
11.Hon
12.Hon

Hon.
Hon.
Hon.
Hon.
Hon.
. Hon.

NT

Hon. Julius Melly, M.P

. Mary Seneta, M.P

. Yusuf Chanzu, M.P
Silverse Anami, M.P
Eric Keter, M.P

Rose Mitaru, M.P
Steven Kariuki, M.P.
Dorcas Kedogo Luvalitsa, M.P
Harrison Kombe, M.P
. Michael Kisoi, M.P

. Cecilia Ng'etich, M.P
. Mohamed Huka, M.P.

APOLOGY

0 0GB s

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

. Hon.
10.Hon.
11.Hon.

Sabina Chege, M.P.
Joseph Manje, M.P.
Jacob Macharia, M.P
Kenneth Okoth, M.P
Ibren Nasra Ibrahim, M.P
Moses Injendi, M.P

. Muriuki Njagagua, M.P

(Dr.) Susan Chebet, M.P
Jared Opiyo Odhiambo, M.P
Halima Ware Duri, M.P

ABSENT

Hon
Hon
Hon
Hon
Hon
Hon

S ol

. Anthony Kimaru, M.P

. (Prof.) Hellen Sambili, EGH, M.P
. Joseph M’eruaki, M.P

. (Dr.) Wilber Ottichillo, M.P

. (Dr.) Christine Ombaka, M.P

. Makenga Richard Katemi, M.P.

Geoffrey Makokha Odanga, M.P.

- Ag. Chairperson (Chairing)
- Ag. Vice Chairperson

Chairperson



IN ATTENDANCE

National Assembly Secretariat

1. Ms. Leah Wanjiru - First Clerk Assistant
2. Mr. John Mugoma - Third Clerk Assistant
3. Mr. Jimale Mohamed - Third Clerk Assistant
4. Ms. Colleta Sigilai - Legal Counsel

Office of the Controller of Budget
1. Mr. Josephat Waithaka J. Gakuo - Principle Auditor
2. Mr. Waweru Tuti - Legal Officer

Office of the Attorney General
1. Mr. Mwangi Njoroge - Deputy Chief Litigation Counsel

Teachers Service Commission

1. Mr. Simeon Omare - Ag. Senior Deputy Director
‘2. Mrs. Josephine Maundu - Deputy Human Resource Manager
Retired Teachers (1997) Group

1. Mr. D.M. Kimatta - Legal Counsel for the Retired Teachers

MIN.NO.DC.D/383 /2014: PRELIMINARIES

The Chairperson called the meeting to order at 10.40am with a prayer. The Chairperson
then proceeded to welcome Honorable Members and officials present to the meeting
and asked those present to introduce themselves.
The Chairperson then gave the following communication:;
l. The meeting was a follow up to the previous meeting held on 11" December,
2014 regarding the issue of Retired Teachers.
Il.  That various state office who were invited before the committee were to attend
the meeting in person and not to sent representatives as they did.
Il The Cabinet Secretary for the National Treasury was appearing before the
Health Committee the same time Education Committee was sitting.
V. The Controller of Budget was disposed and won't appear before Committee
though she sent a representative.
V. Members learnt from the media that the A.G referred the matter again to
Supreme Court.

MIN.NO.DC.D/384 /2014: ADOPTION OF THE AGENDA

The Chairperson introduced the agenda as follows:
1.Preliminaries
i. Prayers
ii. Chairperson Remarks
ili. Adoption of the agenda.



2. Meeting with the office of the Attorney General, the Office of Controller of the
Budget, the Teachers Service Commission and Counsel to the Retired
Teachers (1997)

i £

Any other Business
Date for the next Sitting

MIN.NO.DC.D /385/2014: MEETING WITH THE OFFICE OF THE ATTORNEY
GENERAL, THE OFFICE OF CONTROLLER OF THE BUDGET, THE TEACHERS
SERVICE COMMISSION AND COUNSEL TO THE RETIRED TEACHERS (1997).

( M.
V.

Submissions from the Teachers Counsel

The Counsel thanked Committee Members for the effort it has made to solve
the Retired Teachers issues.

That if the Government is not willing to pay retired teachers, it should come
out clearly on the issue.

The Counsel was not served with the Court Order which is against the law.
That on different occasions, the Attorney General promised to pay the Retired
teachers and up to know they haven't been paid there dues.

The Parliament should act and protect the Retired Teachers.

Submissions from the Representative from the Office the Attorney
General

That the isn't new in the Courts and that the retired teachers counsel will
be served with the application.
The mattered was to be ruled on by Supreme Court in December.

Members Observations

On the issue of Retired Teachers, Members noted that the Controller of the
Budget, the Attorney General and the Secretary Teachers Service
Commission would have appeared in person before the Committee so that
the issue of retired teachers can finalized and teachers paid their dues.

The Government should come out clearly on the issue of teachers pension
specifically the 1997 Group.

The Attorney General is the impediment to the process of paying the Retired
Teachers their dues.

Way forward.

Il

The Committee should write a Report on the Retired Teachers issue and
table the report in the House.

The Committee should write a protest letter to the Attorney General for
severally failing to appear before the Committee .

[V}



MIN.NO.DC.D /386/2014: ANY OTHER BUSINESS

Members raised the following issues under A.O.B;

The Cabinet Secretary should be clear on the following issue of school fees so
that come next year, parents are not charged extra school fees.

The ranking of school should be maintained. However, the Government should
improve on the ranking by considering other factors like co-curricular activities,
management of schools and discipline.

The Ministry should also consider the issue of Schools Management Board who
have not been appointed hence crippling the activities of the schools.

Registration of schools should be fast track so that pupils can be in position to sit
for examinations. For example Bridge International Academies.

Hon. Joseph Manje, M.P travelled to India for medication and Committee
Members should support him. Members present agreed unanimously to
contribute Ksh. 10000/= each for Hon. Manje. The money was to be given to
Hon. Mary Seneta, M.P. who will communicate to Members the day they will pay
a visit to Hon. Manje.

MIN.NO.DC.D /387/2014: ADJOURMENT AND DATE OF NEXT SITTING

There being no any other business, the meeting was adjourned at 12.00 noon.
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MINUTES OF THE 76TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
EDUCATION, RESEARCH AND TECHNOLOGY HELD ON THURSDAY DECEMBER
11TH, 2014 IN 5TH FLOOR CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT

9:30 AM

PRESENT

LNV SWN R

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
. Hon.
10.Hon.
11.Hon.

Julius Melly,MP

Mary Seneta, M.P

(Dr.) Wilber Ottichilo, M.P
(Dr.) Christine Ombaka, M.P
Yusuf Chanzu,M.P

Rose Rwamba Mitaru,M.P
Moses Injendi, M.P
Njagagua Muriuki,M.P
Geoffrey Makokha Odanga, M.P
Eric Keter, M.P

Joseph Meruaki, M.P

ABSENT WITH APOLOGY

© NPV AWN e

ABSENT

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Sabina Chege,M.P

Joseph Manje, M.P

Jacob Macharia, M.P

Cecilia Ng’'etich, M.P
Harrison Kombe, M.P
Mohamed Adan Huka, M.P
Kedogo Dorcas Luvalitsa, M.P
Michael Kisoi Munyao, M.P

Anthony Kimaru, M.P

(Dr.) Susan Chebet,M.P
(Prof.) Helen Sambili, M.P
Silverse Lisamula Anami, M.P
Ibren Nasra Ibrahim, M.P
Halima Ware Duri, M.P

Vice Chairperson (Chairing)
Ag. Vice Chairperson

Chairperson



7. Hon. Richard Makenga, M.P

8. Hon. Steven kariuki, M.P.

9. Hon. Opiyo Jared Odhiambo, M.P
10.Hon. Kenneth Okoth, M.P

IN ATTENDANCE

National Assembly Designation

i Ms. Leah Wanjiru First Clerk Assistant
2. Mr. Jimale Mohamed - Third Clerk Assistant
3. Mr. Mugoma John Third Clerk Assistant
4. Ms. Coletah Sigilai Legal Counsel

Office of the Controller of Budget

1. Mrs. Agnes Odhiambo - Controller of Budget
2. Josephat W.J.Gakuo - Principal Auditor

Teachers Service Commission (TSC)

1. Mr. Gabriel Lengoiboni - CEO/Secretary (Teachers Service
Commission)

2. Mrs. Josephine Maundu - DHRD/TSC

3. Ms. Stella Rutto - Legal officer TSC

National Treasury
Mr. M.J Obonyo - C.1.O - Pensions Department

Retired Teachers

1. Mr. Joseph M.N Mwenja - National Chairman — Retired Teachers
2. Mr. David Kamani - V. Chairman - Retired Teachers

3, Mr. Gedraf M.Kimatta - Secretary - Retired Teachers

4. Mr. Simon Kamau Mbugua - Treasurer - Retired Teachers



5. Mr. John Mukoi Zac - Member/ Gatundu/Thika Coordinator
6. Mr. D.M Kimatta - Advocate — Retired Teachers (Claimants)

MIN.NO.DC.D/378/2014: PRELIMINARIES

The Chairperson called the meeting to order at 10.20a.m and requested Hon.
Mary Seneta to pray. The Chairperson then welcomed the visitors to the meeting
and followed by a round of introductions. The Chairperson informed that the
meeting was a follow up over the progress made in releasing the payment of the
retired teachers group 1997. He further notified that the Controller of Budget was
to convene a meeting with all stakeholders concerned and report back to the
Committee in three weeks’ time on the modalities of payment of Sh16.7 billion.

MIN.NO.DC.D/379/2014: MEETING WITH THE CONTROLLER OF BUDGET,
ATTORNEY GENERAL, THE NATIONAL TREASURY AND THE TEACHERS SERVICE
COMMISSION and THE RETIRED TEACHERS GROUP 1997

The Controller of Budget in her submission informed the meeting as follows:-

a) The meeting took place on 11" November, 2014 with all stakeholders as
directed by the Committee on 30" October 2014. The following offices met
to deliberate on the matter of the retired teachers.

I.  Office of the Controller of Budget
ll.  Teachers Service Commission
. Kenya Audit Office
IV.  Treasury/ Pensions office
V. Advocate of the Retired Teachers

b) The Attorney General’s Office had moved to Supreme court for
interpretation on the issue of the retired teachers.

c) The AG was to help us understand the last salary to unbundle the
stalemate.

d) Teachers Service Commission should request breakdown of the Sh16.7
billion from the National Treasury.

e) The Retired Teachers are willing to negotiate with the government on the
issue of salary arrears.



f) The National Treasury should confirm availability of fund so as no financial
implications is witnessed during payment.

The Pensions Department
Representative of the Office of Pensions informed the Committee that shilling
16.7b was available and was meant for pension and not salary arrears.

The Advocate for the Retired Teachers

There was no case that had been filed currently by the AG’s office at the Supreme
Court regarding the Retired teachers and the AG should prove it to the
Committee whether the case was moved to the Supreme Court.

Committee’s Concerns

a)-Member- raised—concern over the Attorney General office’s move to
Supreme Court seeking for further interpretation.

b) The Committee registered its displeasure and disappointment with the AG
and the Cabinet Secretary of the National Treasury from snubbing the
meeting.

Way forward

1. The Committee resolved to meet the Cabinet Secretary of the National
Treasury, Attorney General, CEO Teachers Service Commission and
Controller of Budget on Wednesday, 17" December 2014. The Committee
directed the officials to appear before the Committee in person on
deliberation in regard to the retired teachers’ issue.

2. The Committee further directed The National Treasury and the TSC prepare
payment schedule and list of the retired teachers respectively.

3. The Committee further stressed that the Retired Teachers be paid with
immediate effect.

MIN.NO.DC.D/380/2014: CONSIDERATION OF THE PROPOSED AMMENDMENTS
TO THE KNEC (Amendment) BILL, 2014 BY HON. MOHAMED SHIDIYE,MP and
HON. EMMANUEL WANGWE,MP

Proposed amendments for HON. MOHAMED SHIDIYE, M.P

10A (1) the council shall not set and conduct national examination at primary
level of education.



(2) A pupil who completes education at primary level may undertake education at
secondary school without being subjected to an academic national examination
or any test related to admission of the pupil to a secondary school.

(3) No person shall administer any test related to admission of a pupil to a
secondary school.

Recommendation: Rejected

Justification: The Committee did not agree with the amendment due to difficulty
in implementation at the current era. The committee stated that the :government
should ensure equal distribution of facilities to all schools across the country and
promote quality of education.

Proposed amendments for HON. EMMANUEL WANGWE, MP

(2) Section 48 of Kenya National Examination Council Act, 2012 is amended in by
inserting a new subsection immediately after subsection (2) as follows-

(3) Despite paragraph (h), no examination fees or other examination charges shall
be levied from Kenyan citizens in respect of —

(a) the Kenya Certificate of Primary Examination or its equivalent; and

(b) the Kenya Certificate of Secondary Education Examination or its equivalent.

Recommendation: Agreed to

Justification: The committee agreed to the amendment which will give legal
backing.

MIN.NO.DC.D/381/2014: ANY OTHER BUSINESS

The following issues were raised:



1. The Committee recommends that Ranking of schools be maintained by the
government.

2. Members raised concern over the allegations of corruption during marking
of school KCPE and KCSE exams.

MIN.NO.DC.D/382/2014: ADJOURNMENT

There being no any other bus nmaiiperson adjourned the meeting at
11.22am.

Signed........

(CHAIRPERS N)



MINUTES OF THE 67™ SITTI

NG OF THE DEPARTMENTAL COMMITTEE ON

EDUCATION, RESEARCH AND TECHNOLOGY HELD ON THURSDAY, 30TH

OCTOBER, 2014 IN COMMITT
PARLIAMENT BUILDINGS AT 1

PRESENT

PN BA LN

9

Hon. Julius Melly,MP -
Hon. Mary Seneta, M.P -

Hon. (Prof.) Helen Sambili, M.P
Hon. (Dr.) Wilber Ottichilo, M.P
Hon. (Dr.) Susan Chebet M.P
Hon. (Dr.) Christine Ombaka, M.P
Hon. Yusuf Chanzu,M.P

Hon. Mohamed Adan Huka, M.P
Hon. Rose Rwamba Mitaru,M.P

10.Hon. Opiyo Jared Odhiambo, M.P
11.Hon. Kedogo Dorcas Luvalitsa, M.P
12.Hon. Moses Injendi, M.P

13.Hon. Cecilia Ng'etich, M.P

14.Hon. Harrison Kombe, M.P

15.Hon. Kenneth Okoth, M.P

16.Hon. Michael Kisoi Munyao, M.P
17.Hon. Silverse Lisamula Anami, M.P
18.Hon. Njagagua Muriuki,M.P
19.Hon. Geoffrey Makokha Odanga, M.P
20.Hon. Eric Keter, M.P

21.Hon. Ibren Nasra Ibrahim, M.P
22.Hon. Halima Ware Duri, M.P
23.Hon. Richard Makenga, M.P

24 Hon. Joseph Meruaki, M.P
25.Hon. Steven kariuki, M.P.

EE ROOM, 5™ FLOOR, CONTINENTAL HOUSE,
0:00 AM

Vice Chairperson (Chairing)
Ag. Vice Chairlady

ABSENT WITH APOLOGY

Hon. Sabina Chege,M.P -

ABSENT

1. Hon. Anthony Kimaru, M.P
2. Hon. Joseph Manje, M.P
3. Hon. Jacob Macharia, M.P

Chairperson



IN ATTENDANCE '

National Assembly

1. Ms Leah Wanjiru - First Clerk Assistant
2. Mr. Jimale Mohamed - Third Clerk Assistant
3. Mr. Mugoma John - Third Clerk Assistant
4. Ms. Caroline Njue - Research officer

5. Ms. Coletah Sigilai - Legal Counsel

6. Mr. Stanley Lagat - Sergeant At Arm

Office of the Controller of Budget

1. Mrs. Agnes Odhiambo - Director
2. Josephat W.J.Gakuo - Principal Auditor
3. Mary Owi - Personal Assistant

“Teachers Service Commission (TSC)

1. Mr. Gabriel Lengoiboni - CEO/Secretary (Teachers Service Commission)

2. Mrs. Josephine Maundu - DHRD/TSC

3. Mr. Simon Omase . Ag DDP TSC

4. Mr. Allan M. Sitima - Senior Legal Counsel, TSC ’

MIN.NO.DC.D/339/2014: PRELIMINARIES

The Chairperson called the meeting to order at 10.20 a.m and requested Hon. Mary
Seneta to pray. The Chairperson then welcomed the visitors to the meeting followed by
a round of introductions. The Chairperson conveyed apologies from the Office of the

meeting where it was resolved that the Office of Contmlle.Lof_Budgei_beLin-vi{ed—tcr&—" B

meeting to discuss the issue of the unpaid dues owed to the retired teachers (1997)
group.

MIN.NO.DC.D/340/2014: MEETING WITH THE CONTROLLER OF BUDGET,
ATTORNEY GENERAL, THE NATIONAL TREASURY AND THE TEACHERS
SERVICE COMMISSION

The Controller of Budget in her submission informed the meeting as follows:-

a) Lack of funds from the Treasury, unclear court directive on the matter and lack of
guidance from the Attorney General's office and the Teachers Service

(1997).
b) Section 10 of the Pensions Act provided that retired workers should be paid
according to their last salary before retirement.



c) Pension was computed on the last paid salary and the TSC had not given the
office of the Controller of Budget the actual figures for Treasury to release the
funds.

d) Paying the retired teachers their salary arrears and pensions at once would
amount to Sh23 billion hence the need for negotiations to be done with the
retired teachers group 1997 for payments to be done in phases.

e) The retired teachers’ pensions could not be pegged on to their salaries at
retirement because they had not been adjusted to the amount negotiated through
the 1997 agreement) of between 150 and 200 per cent. .

f) A meeting between the office of the Controller of Budget, TSC, the AG’s office, a
representative of the retired teachers and the Director of Pensions would be
reconvened to help resolve the impasse and ensure the teachers are paid.

SUBMISSIONS FROM THE SECRETARY TO THE TEACHERS SERVICE
COMMISSION '

(" The TSC Secretary Mr. Gabriel Lengoiboni infermed the Members that:—

a) The commission had been unable to compute what the retired teachers could
have earned at the time of retirement due to a negotiated pay rise towards which
the government had only paid a single installment, leaving four unpaid.

b) The Commission was given a bill of Ksh. 382,600,000 being the cost of the case
at the High Court and further cost of Ksh. 382,600,000 as the cost of appeal. In
total, the Commission had an outstanding bill of Ksh. 765,000,000 payable to the
teachers’ advocates. The Commission had sought direction from the Attorney
General on the status of the outstanding Advocate's fee amounting to Ksh.
765,200,000.

6} On 25 August, 2014, the Attorney General, Cabinet Secretary of the National
Treasury made commitment to resolve this matter once and for all. However, it
was considered that the Controller of Budget, who was in charge of approving
any withdrawal of public funds be consulted for concurrence and-further-advise———
on the matter.

Way forward

The Committee directed the Office of the Controller of the Budget to convene a
meeting with all the stakeholders concerned and report back to the Committee in
three weeks time with a way forward on the matter.

MIN.NO.DC.D/3 41/2014: ANY OTHER BUSINESS

1. Members were reminded on the visit to Mombasa for the report writing to
consider the reports that were pending before the Committee.

2. The Chair also reminded Members that the Committee was scheduled to
undertake vetting exercise for the nominee for Chairperson of Teachers Service
Commission (TSC) Dr. Lydia N. Nzomo scheduled for 11" November, 2014. The



Chairperson further informed Me
the Committee was expected to
November, 2014.

mbers that as per the directive of the Speaker
table its report before the House latest 13"

MIN.NO.DC.D/342/2014; ADJOURNMENT

There being no any other business, the chairperson adjourned the meeting at 11.50am.

(CHAIRPERSON)

[, L
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MINUTES OF THE 53" SITTING OF THE DEPARTMENTAL COMMITTEE ON
EDUCATION, RESEARCH AND TECHNOLOGY HELD ON THURSDAY AUGUST 25TH,
2014 IN MINI CHAMBER 15T FLOOR, AT COUNTY HALL, PARLIAMENT BUILDINGS
AT 2:30 PM

PRESENT
1. Hon. Julius Melly,MP - Vice Chairperson (Chairing)
2. Hon. (Prof.) Helen Sambili, M.P 10. Hon. Geoffrey Makokha Odanga,
3. Hon. Mohamed Adan Huka, M.P M.P
4. Hon. Rose Rwamba Mitaru,M.P 11. Hon. Eric Keter, M.P
~ 5. Hon. (Dr.) Susan Chebet,M.P _ 12. Hon. lbren Nasra lbrahim, M.P
6. Hon. Opiyo Jared Odhiambo, 13. Hon. Halima Ware Duri, M.P
M.P 14. Hon. Richard Makenga, M.P
7. Hon. Kedogo Dorcas Luvalitsa, 15. Hon. Jacob Macharia, M.P
M.P 16. Hon. Yusuf Chanzu ,M.P
8. Hon. (Dr.) Wilber Ottichilo, M.P 17. Hon. Joseph Meruaki, M.P
9. Hon. Moses Injendi, M.P 18. Hon. Joseph Manje, M.P
APOLOGY
19. Hon. Sabina Chege ,M.P - Chairperson
ABSENT

20.Hon. Anthony Kimaru, M.P

21. Hon. Cecilia Ng'etich, M.P
22.Hon. Harrison Kombe, M.P
23.Hon. Kenneth Okoth, M.P
24.Hon. Michael Kisoi Munyao, M.P
25.Hon. Silverse Lisamula Anami, M.P
26.Hon. Mary Seneta, M.P

27.Hon. (Dr.) Christine Ombaka, M.P
28.Hon. Njagagua Muriuki,M.P

IN ATTENDANCE

National Assembly Designation

1. Ms Leah Wanjiru - First Clerk Assistant

2. Mr. Jimale Mohamed . Third Clerk Assistant
3. Mr. Mugoma John - Third Clerk Assistant
4. Ms. Caroline Njue - Research officer

5. Mes. Coletah Sigilai - Legal Counsel

6.

Mr. Stanley Lagat - Sergeant At Arm



The National Treasury

7. Mr. Henry Rotich
8. Mr. Shem Nyakutu

Attorney General Office

9. Prof. Githu Muigai
10. Mr. Njee Muturi
11. Ms. Muthoni Kimani

Teachers Service Commission (TSC)

12. Mr. Gabriel Lengoiboni -
13. Mr. Allan M. Sitima -
14. Mr. C.O. Anyuor

15. Mr. Jonathan Muriu

Retired Teachers

16. Mr. Joseph M.N Mwenje

17. Mr. David Kamau -
18. Mr. Gedraf M.Kimatta -
19. Mr. Simon Kamau Mbugua
20.Mr. John Mukoi Zac -
21. Mr. D.M Kimatta

Cabinet Secretary
Ag. Director of Pension

Attorney General
Solicitor General (AG. Office)
- Senior Deputy Solicitor General

CEO/Secretary(Teachers Service Commission)
Senior Legal Counsel, TSC

Advocate, TSC
Ag. Deputy Director, TSC

National Chairman - Retired Teachers
V. Chairman - Retired Teachers
Secretary - Retired Teachers
Treasurer - Retired Teachers
Member
Advocate — Retired Teachers (Claimants)

MIN.NO.DC.D/234/2014: PRELIMINARIES

The Chairperson called the meeting to order at 2.50p.m and thereafter a word of prayer
was said. The Chairperson then welcomed the visitors to the meeting followed by a

round of self- introductions.

MIN.NO.DC.D/235/2014: MEETING WITH THE OFFICE OF THE ATTORNEY

GENERAL, THE NATIONAL TREASURY, TSC and THE RETIRED TEACHERS (1997)

GROUP

The Chairperson informed the Members that the meeting was as a result of follow up of
earlier meetings regarding the unpaid dues for the Retired teachers (1997) group. The
meeting was called to make attempts to conclude the matter.



Submissions by the Attorney General

The AG informed the Members as follows:-
a) The retired teachers lodged a case before the High court Nakuru in 2006 in
which they sought for declaration that they were entitled to the retirement
benefits inclusive of all benefits provided in the 1997 agreement between the
Government and TSC;
b) The office of the Attorney General was not able to determine the actual amount
owed to the retired teachers and the number of teachers covered by the ruling;
¢) The Government requested the Supreme Court seeking advise on how to
compute the pension dues owed to each of the teachers.
d) The Controller of Budget would raise an objection should the Government
proceed to pay the retired teachers since such expenditure ought to be authorized
= by the Office of the Controller of Budget;
S e) The High court ruled in favor of the retired teachers in 28" November 2008.
fy ~ The government appealed against the decision of the court ruling and the court
finally dismissed the appeal on 12** November 2010;

Submissions by Teachers Service Commission

The TSC CEO/ Secretary informed the Members that;

a) TSC had lost the case with cost both at the high court and court of appeal. The
court of appeal ruled that it was incumbent upon TSC to reflect the increment in
the pay slip as per the last pay.

b) The court further ruled that TSC release Pay slip to the Pensions Department for
every entitled retiree.

c¢) The Secretary noted that the court should have clarified on the manner of
computation of payment of the retirees. The figure raised by the retired teachers’
advocate was unprecedented, which was close to Kenya shillings one billion.

3

Submissions by Cabinet Secretary of the National Treasury

The Cabinet Secretary notified the Members that;

a) The National Treasury was ready to pay Kshs. 16.7 billion to the retired teachers
as per the high court ruling in the case filed by the retired teachers.

b) The figure was agreed between the Treasury and TSC which was to be paid in
phases of five years. The meeting was informed that the retired teachers would be
paid 3.3billion annually.

¢) The National Treasury had budgeted for the payment of retired teachers (1997)
group in the FY 2014/2015.



[

Submissions by Retired Teachers Lawyer
The lawyer informed the meeting that;

a) The AG’s office had been appearing in court in all the hearings to represent TSC.
With respect to the submission of the particular names of the retired teacherson
the issue of the retired teachers’ names, the lawyer noted that offices of AG, TSC
and Director of Pensions did have all the names. In addition, the advocates
concluded by saying no additional name/names of the retired teachers were
included and the amount was totaling 42.3 billion.

b) The Legal representative of the teachers disowned the colossal sum of the
pension and salary arrears projected by the National Treasury at Kshs. 151 billion.

Committee’s Concerns
a) In regard to court ruling the Members were concerned about lack of clarity in the
declarations towards the retired teachers.
b) The Committee further noted that the ruling had not included details of payment
basedon the Legal notice No. 534 of 1997;
¢) Ownership of the issue of the retired teachers was raised by Members and action
taken towards the implementation of the Committee’s directions:

Way forward

The Committee noted that the matter had dragged on for a long time hence the need to
conclude it by: -

a) Re- Computation of the pension dues to reflect actual figure as both the
Government and the retired had varied figures mainly on the number of teachers
to be paid. The actual number of teachers should also be ascertained;

b) The Controller of Budget should also be invited in the next meeting so as to look
at the issue of authorization of expenditure on the matter.

MIN.NO.DC.D/236/2014: ANY OTHER BUSINESS

No other business arose.

MIN.NO.DC.D/237/2014: ADJOURNMENT

There being no any other busi bssthe chairperson adjourned the meeting at fifty
minutes past six O’clock.

............................................................................................
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MINUTES OF THE 50™

SITTING OF THE DEPARTMENTAL COMMITTEE ON

EDUCATION, RESEARCH AND TECHNOLOGY HELD ON THURSDAY AUGUST 14™

2014 IN BOARD ROOM, 9TH FLOOR, HARAMBEE PLAZA, PARLIAMENT BUILDINGS

AT 10:00 AM

PRESENT

1. Hon. Sabina Chege, M.P
Hon. Julius Melly, MP

N

Hon. (Prof.) Helen Sambili, M.P

Hon. Mohamed Adan Huka, M.P

Hon. Rose Rwamba Mitaru, M.P

Hon. (Dr.) Susan Chebet, M.P

Hon. Opiyo Jared Odhiambo,

M.P

8-—~Hon. Kedogo Dorcas Luvalitsa,
M.P

9. Hon. (Dr.) Wilber Ottichilo, M.P

10. Hon. Moses Injendi, M.P

s e

11. Hon. Geoffrey Makokha Odanga,

M.P
12. Hon. Eric Keter, M.P
13. Hon. Kenneth Okoth, M.P

ABSENT
25.Hon. Anthony Kimaru, M.P
26.Hon. Cecilia Ng'etich, M.P
27.Hon. Harrison Kombe, M.P
28.Hon. Joseph Manje, M.P

IN ATTENDANCE

National Assembly

1.

Ms Leah Wanijiru -

2. Mr. Jimale Mohamed -
3.
4. Caroline Njue -

Mr. Mugoma John -

Attorney General’s Office

5.
6.

Mr. Njee Muturi -
Mr. Mwangi Njoroge

- Chairperson
- Vice Chairperson (Chairing)

14. Hon. lbren Nasra lbrahim, M.P

15. Hon. Halima Ware Duri, M.P

16. Hon. Michael Kisoi Munyao, M.P

17. Hon. Richard Makenga, M.P

18. Hon. Jacob Macharia, M.P

19. Hon. Silverse Lisamula Anami,
MP—

20.Hon. Mary Seneta, M.P

21. Hon. (Dr.) Christine Ombaka,
M.P

22.Hon. Njagagua Muriuki, M.P

23.Hon. Yusuf Chanzu, M.P

24.Hon. Joseph Meruaki, M.P

First Clerk Assistant
Third Clerk Assistant
Third Clerk Assistant
Research officer

Solicitor General
D.C.L.C



Teachers Service Commission (T SC)

7. Mrs. Josphine Maundu - DHRM/D
8. Mr. Simeon Omare . Ag SDDP
9. Mr. Allan M. Sitima - Legal Counsel

Retired Teachers (1997)

10. Mr. D.M Kimatta - Advocate — Retired Teachers
11. Mr. Gedraf M.Kimatta - Secretary

12. Mr. Joseph M.N Mwenje - Chairman

13. Mr. David Kamau - Vice Chairman

MIN.NO.DC.D/221/2014: PRELIMINARIES

The Chairperson called the meeting to order at 10.35am and thereafter a word of prayer
was said. The Chairperson welcomed the visitors and was followed by a round of
introductions.

MIN.NO.DC.D/222/2014: MEETING WITH THE OFFICE OF THE ATTONEY GENERAL,
THE NATIONAL TREASURY, TSC and THE RETIRED TEACHERS (1997) GROUP

The meeting had been convened in order for the Committee to get an update on the
progress made by the Office of the Attorney General Office, the National Treasury
(Directorate of Pensions), the Teachers Service Commission and the Retired Teachers in
resolving the issue of delayed pension dues owed to the retired teachers. During the
previous meeting held with the team, the Committee had directed them to meet on 2
July, 2014 in order to resolve the matter.

The Committee was informed that the Office of the Attorney had failed to make the
concerned parties to meet. In addition, the Deputy Solicitor General in a lelier addressed
to the advocate for the Retired Teachers and copied to the Chairperson of the
Committee had expressed her unwillingness to continue participating in the matter. The
Committee expressed its displeasure with the content and tone of the letter. In addition,
the Committee noted that the role of the Office of the Attorney was not only of neutral
arbiter but also to advise the Government on the matter.



Committee’s concerns/ observations ;
a) The Committee noted that the AG’s office has the responsibility to advise the
government on the issue of pension for the retired teachers.
b) Members raised an issue on a resolution reached during the 10" parliament for
payment of Ksh. 3 billion which is yet to be paid to the retired teachers.
c) The committee was concerned over the amount raised by the advocate of the
Retired Teachers that amounted to 42.3 billion and the formula used to arrive at.
d) Members observed that TSC could only process pension claims and decisions for
payment are done by The National Treasury through the office of the Director of
Pensions.
e) The Members noted that AG’s office had withdrawn from the case and advised
TSC to take the matter to the Supreme Court.
Way forward
The Committee resolved to meet the Cabinet Secretary of the National Treasury,
Attorney General and the Teachers Service Commission’s Secretary on Monday, 25
August 2014. The Committee directed the officials to appear before the Committee in
person on deliberation vis-a-vis the retired teachers’ issue.

MIN.NO.DC.D/223/2014: ANY OTHER BUSINESS

The Committee raised concern over the inhabitable nature of the Board Room on
Harambee Sacco Plaza. The Committee noted that the lifts had on several occasions
broken down hence posing a safety hazard to the Members. The Committee observed
that the matter ought to be raised with the Speaker of the National Assembly to be
cascaded to Parliamentary Service Commission.

MIN.NO.DC.D/224/2014: ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 12.55 p.m.







MINUTES OF THE 30™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
EDUCATION, RESEARCH AND TECHNOLOGY HELD ON TUESDAY JUNE 17T,
2014 AT COMMITTEE ROOM, 4™ FLOOR, CONTINENTAL HOUSE,
PARLIAMENT BUILDINGS AT 10:00 AM

PRESENT
Hon. Sabina Chege, M.P - Chairperson
Hon. Julius Melly, MP - Vice Chairperson
Hon. Rose Rwamba Mitaru, M.P "
Hon. Dr. Susan Chebet, M.P
Hon. Mohamed Adan Huka, M.P
Hon. Opiyo Jared Odhiambo, M.P
Hon. Kedogo Dorcas Luvalitsa, M.P
Hon. Joseph Manje, M.P
Hon. Cecilia Ng’etich, M.P-

- Hon.(Prof.) Hellen Sambili, M.P

. Hon.(Dr.) Wilber Ottichilo, M.P

- Hon. Moses Injendi, M.P S

. Hon. Geoffrey Makokha Odanga, M.P

. Hon. Eric Keter, M.P

. Hon.(Dr.) Christine Ombaka, M.P

. Hon. Richard Makenga, M.P

. Hon. Michael Kisoi Munyao, M.P

. Hon. Silverse Lisamula Anami, M.P

. Hon. Mary Seneta, M.P

. Hon. Halima Ware Duri, M.P

. Hon. Njagagua Muriuki,M.P

S0 ONO O N

S e T R SO i Ry O G o U
H OOV NONU B WN

ABSENT WITH APOLOGY

22. Hon. Joseph M'eruaki, M.P
23. Hon. Kenneth Okoth, M.P

ABSENT

24. Hon. Anthony Kimaru, M.P
25. Hon.Ibren Nasra Ibrahim, M.P
26. Hon. Harrison Kombe, M.P
27. Hon. Yusuf Chanzu,M.P

28. Hon. Jacob Macharia, M.P
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Observer (pursuant to S.0 95)

Hon. CPA Francis Kigo Njenga, M.P

IN ATTENDANCE:
National Assembly

1. Ms Leah Mwaura - First Clerk Assistant
2. Mr. Jimale Mohamed - Third Clerk Assistant
3. Mr. Mugoma John - Third Clerk Assistant
4. Mr. Muyodi Meldaki Emmanuel - Third Clerk Assistant
5. Mr. Agnes Leara - Hansard

ATTONEY GENERAL’'S OFFICE

1. Ms. Muthoni Kimani - SDSG/DQj

THC
2. Mr. Simon Omare e H Ag SDDP - TSC
3. Mr. Joseph Maundu - DHRM/D - TSC

Retired Teachers 1997 Group

4. Mr. Joseph M.W. Mwenja - Chairman

5. Mr. David K Kimani - Vice Chairman

6. Mr. Simon Peter Kamau - Treasurer (Plaintiff no.1)

7. Mr. Gedraf M. Kimatta . Secretary

8. Mr. John M. Z Kinyanjui - Member

9. Mr. Dominic M. Kimatta - Advocate for the Retired teachers
10. Mr. Stephen G. Kanai - Plaintiff no. 19

11. Mr. Patrick Wakima Mwangi - Plaintiff no. 2

12. Mr. Karanja Waweru - Plaintiff no.12

13. Ms. Linar C Maritim - Plaintiff no.13

MIN.NO.DC.D/132/2014: PRELIMINARIES

The Chair called the meeting to order at 10:45 am and a word of prayer was said by the
Hon. Moses Injendi, M.P. The Chairperson welcomed the team to the meeting and a
round of introductions was done.
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MIN.NO.DC.D/133/2014: CONFORMATION OF MINUTES FROM THE PREVIOUS
SITTINGS
Minutes of the 19th, 20th, 21st 22nd and 237d a5 the true record of the proceedings.

MIN.NO.DC.DD/134/2014: MATTERS ARISING
1. Under minute no. DCD/98/ 2014
Members noted that budget allocation particularly the 30 per cent increment on

capitation of pupils under the Free Primary Education needed to be further
enhanced because parents continued to shoulder more burden in ensuring their
children get quality education. The Committee however noted that the increment
was a step in the right direction.

2. Increase in the budgetary allocation for Kenya Institute of Curriculum
Development had been by 500 Million and not 600 Million.

MIN.NO.DC.D/135/2014: STATEMENT REQUESTED ON _PENSION DUES. OWED
TO RETIRED TEACHERS (1997) GROUP
The meeting was a follow up meeting following the direction given by the Committee

during a sitting to discuss the unpaid dues owed to retired teachers of 1997, The Office
of the Attorney General was tasked to convene a meeting with the other stakeholders in
order toresolve the matter amicably.

The Deputy Solicitor General informed the Committee that the meeting scheduled on
4™ June 2014 didn't take place because the retired teachers did not avail themselves in
the said meeting. The Deputy Solicitor General further said the case with the retired
teachers had been filed at the Supreme Court.

Mr. Dominic M. Kimatta an Advocate for the retired teachers informed the Committee
that the retired teachers availed themselves however they could not participate in the
said meeting since the Office of the Attorney General sent a junior officer to rzﬁéesent

them in the meeting. * Cepr Xwen W \g v
DM Lo u%w Procs)
Committee Observation and Resolutions \”"/XN N oo ad TEC WS 4ho ) .
The committee observed that the Attorney General’s office should fast track the ’P”J‘D‘ “_F
resolving the matter as continued litigation had continuously incurred a lot of expenses
through legal fees and that it was not good use of public money. The retired teachers
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who were in their sunset years had continued to languish in abject poverty and most of
them had died over the years.

The Committee directed the Office of the Attorney to reconvene another meeting and
report back to the Committee by 1st July, 2014.

MIN.NO.DC.D/136/2014: ANY OTHER BUSINESS
The Committee noted the following issues as contained in the B& AC report on Budget
Estimates for FY 2014/15. That:-

() The B& AC did not put into considerations on the Committee's
recommendations when making their final report to the House. There was need
to engage the Ministry with a view to ensuring efficiency/ efficacy in the
programmes implemented by the Ministry especially the free Sanitary towels
programme;

(1) The delay in disbursement of FPE funds had continued to affect the
implementation of the programme. The Ministry should ensure that the
disbursement is done timely; and

(i) Maseno and Egerton University received the lowest allocations of 40 million
hence there was need to review the allocation noting that Egerton, for instance
had stalled projects since 1995. The Committee requested the Members of the
Committee who were also Members of the B & AC to request the B&AC to
reconsider the allocations.

MIN.NO.DC.D/137/2014: ADJOURNMENT

There being no other business the meeting adjourned at 1 o’clock.

\/

(CHAIRPERSON})

Date%\&o\\%

:~_,J
51 cu.
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REPUBLIC OF KENYA Mb LQ/QJ/L, M@&u
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Mospe 7797

SRR %
OFFICE OF THE CONTROLLER OF BUDGET @”m l a] [
BIMA HOUSE. 2™ FLOOR TEL. 020-318939
HARAMBEE AVENUE 020-216316
P.0. BOX 35616 — 00100 FAX. 020 2211920
NAIROBI
Ref. COB /AG/002/1(10) 14th November, 2014

5 7y} e

D=
DO e oV
IR RTA S
{P. 0. Box 41542, naiver

RE: CONSULTATIVE MEETING TO DISCUSS THE PROPOSED
WAY FORWARD ON PENSION DUES FOR RETIRED
TEACHERS (1997-2003).

The above captioned matter and our letter Ref  No.
COB/PENSION/002/1 (1) dated S™ November, 2014 refers. (Copy

attached for ease of reference).

As directed by the National Assembly Departmental Committee
on Education, Research and Technology, we convened a meeting
with all the stakeholders. However, your office was not
represented having sent apologies.

Due to the weighty decisions that were to emanate from the
discussions which have legal ramifications, it was agreed that
resolutions from the meeting could not be reached without a
representative of the office of the Attorney General.

Cénsequently, it was agreed that another meeting be convened 1n
which you will be represented.



The purpose of this letter therefore, is to request you to appoint a
representative at a senior level to attend a meeting scheduled for
20™ November, 2014 at our office, Bima House, 12th floor, at
10.00 am.

We look forward to your participation in the resolution of this
matter which has been outstanding for a long time.

Yours 4{,««\
MQ/(H?

Agnes Odhiambo (Mrs)
CONTROLLER OF BUDGET

Encls

CC: Mr. Justin Bundi
The Clerk
National Assembly
NAIROBI
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REPUBLIC OF KENYA

OFFICE OF THE CON'I'ROLLER OF BUDGET

P.O. Box 35616 — 00100, Nairobi

Bima House, 12* Floor
Tel. 2211068,0716274922, 318939

Harambee Avenue
Fax. 020 2211920
Email:cob@cob.go.ke

Ref. COB/PENSION/002/1 (2) November 14, 2014

Mr. Henry K. Rotich
Cabinet Secretary

P O Box 30007-00100
The National Treasury
NAIROBI

Mr. Edward R. O. Ouko, CBS
Auditor General

Kenya National Audit Office
P.O Box 30084 - 00100
NAIROBI

Mr. Gabriel Lengoiboni
Secretary/Chief Executive Officer /

Teachers Service Commission

P O Box 49416-00100

NAIROBI V LELW CQM "
ke om

Ms. Anne Mugo \V\&\fo \%ﬂm O( 1A

Director of Pensions
Pensions Department

The National Treasury P T
NAIROBI Ie Le Ly
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Promoting fradent (inancial management in the pullic secton



Dear M/V . ngmoﬂ/k\.)

SECOND CONSULTATIVE MEETING TO DISCUSS THE PROPOSED
WAY FORWARD ON PENSION DUES FOR RETIRED TEACHERS
(1997-2003).

Reference is made to the meeting held on 13" November, 2014 between
the Controller of Budget, Secretary, Teachers Service Commission (TSO),
representatives from the Kenya National Audit Office, TSC team,
Directorate of Pensions, and a representative of the Retired Teachers, to
discuss pertinent issues on the unpaid pension dues for the Retired
Teachers (1997-2003).

Due to the weighty decisions that were to emanate from the discussions
which have legal ramifications and huge budgetary implications, the
members present unanimously agreed that another meeting be convened in
which the Attorney General and the Cabinet Secretary, National Treasury
will be represented as key stakeholders.

Subsequently, all members are invited to attend the second consultative
meeting scheduled to take place on Thursday 20" Novem ber, 2014 at our
office, Bima House, 12th floor, at 10.00 am.

We look forward to your participation.

Yours %‘A

v
Agnes Odhiambo (Mrs)
CONTROLLER OF BUDGET
CC: Mr. Justin Bundi, CBS ]/
The Clerk

National Assembly
NAIROBI
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REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY-GENERAI[ DIRECTOR COMMITTEE SERVICT
d & Sy s

DEPARTMENT OF JUSTICE

[V S P ok TR SITY s A i BV 1 S Ve, B S N B 9S50 e T

THE NATIONAL ASSEMELY

|
!
i

~our Ref: KNA/EDUC/CORR/2014/ (122) 27 October, 2014

Ovur Ref: AG/CONF/6/B/62 Vol ll

A Justin Bundi, CBS W -
Clerk of The National Assembly /&'M,P
P arliament Buildings QX}
NAIROBI @, ,\

ENTAL COMMITTEE ON EDUCATION, RESEARCH AND

MEETING WITH THE DEPAR
TECHNOLOGY

| refer to your letter ref. no. KNA/EDUC/CORR/2014/(122) dated 239 October,
2014 inviting us to appear before the Departmental Committee on Education,
Research and Technology on 30" October, 2014.

| wish to inform vou that the Hon. Attorney-General is scheduled to attend a
Cabinet meeting on 30" October, 2014 and | am scheduled to attend a
meeting of the of the East African Sectoral Council on Legal and Judicial
Aftairs on 29'h October to 15 November, 2014 in Arusha, Tanzania where my
personal attendance is mandatory, thus we shall not be in a position to honor
the committee's invitation.

Please convey our apologies to the committee which we hold in high regard.
We shall be ready to appear before at any other alternative mutually agreed

date.

Yours
"\, » o
¢

\\0
NJEE MNJURI < %
SOLICITOR=GENERAL \&-
Copy to:

Hen Githu Muigai, E.GH., S.C.
Attorney General :

SHERIA HOUSE, HARAMBEE AVENUE
P.O. Box 40112 - 00100, NAIROBLKENYA. TEL:+254 20 2227461/2251355/07119445555 / 0732529995
E-MAIL: info.statelawoffice@kenya.go.ke. WEBSITE: www.attorney-general.go.ke

DEPARTMENT OF JUSTICE
CO-OPERATIVE BANK HOUSE, HAILESELASSIE AVENUE
P.O. Box 56057-00200, Nairobi- Kenya TEL: Nairobi 2224029 / 2240337
E-MAIL: legal@justice.go.ke WEBSITE: www._justice.go.ke

150 9001 : 2008 Certified




Hon. Sabina Chege, MP

Chairperson :
Education, Research and Technology Commitiee
Parliament Buildings ‘

NAIROBI
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REPUBLIC OF KENYA '

OFFICE OF THE ATTORNEY-GENERAL ‘g'
&
DEPARTMENT OF JUSTICE

AG/CONF/9/29/1 VOL. 1 8" August 2014
Your Ref: DMK/CIV/K/2438

Kimatta & Co. Advocates

Equator Hse, 1% Floor, Entrance B THE&%T?(?%AIL‘{ES%E%BLY!
Room 6 - ;
P.O. Box 3300-20100 12 AUG 2014
NAKURU ] —+DIRECTOR-COMMITTER SHF-.‘Lf'IC?j
Dear Sir -

RE: NAKURU HCCC NO.65 OF 2006 — SIMON P. KAMAU & 19 OTHERS
VS. TEACHERS SERVICE COMMISSION - MEETING ON THE NON
PAYMENT OF OUTSTANDING PENSION DUES TO RETIRED
TEACHERS 1997 GROUP

We refer to the above matter and your letter dated 4" August 2014. We are
surprised with the tone and contents therein. During the meeting of 4" July 2014
the role of the Office of the Attorney General as mediator in this matter was
clarified as being a neutral facili'tatof_for the parties to meet to pursue a settlement.
TSC and the National Treasury -(the defendants in the case) requested for time to
consult and report back to our office. You agreed to that request that parties meet
again on 22" July 2014 to report on any progress. By the 22™ July 2014 our office
had not received any report or update in the matter.

On 22™ July 2014 at 9.00 a.m. I was directed to represent the Attorney General at
a function in the Judiciary and-expected that the parties would meet and report any
progress. That morning the TSC was engaged before Parliament on budget matters
and by the time they came at (1.00 p.m.) you had already left. I fail to understand
the basis on which you have personalised this matter, as if I am a defendant who is

l1able 1o pay. SHERIA HOUSE, HARAMBEE AVENUE
P.O. Box 40112 - 00100, NAIROBIL,KENYA. TEL:+254 20 2227461 /2251355/07119445555 / 0732529995
E-MAIL: info.statelawoffice@kenya.go.ke. WEBSITE: www.attorney-general.go.ke

DEPARTMENT OF JUSTICE
CO-OPERATIVE BANK HOUSE, HAILESELASSIE AVENUE
P.O. Box 56057-00200, Nairobi- Keaya TEL: Nairobi 2224029 / 2240337
E-MAIL: legal@justice.go.ke WEBSITE: www.justice.go.ke
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Further, I wish to remind you that I am not in charge of the TSC or the Director of
Pensions. Our office does not supervise independent offices we only act as counsel
like yourself. 1 only offered my services as a mediator in good faith and hoped the
same would be reciprocated by everybody. Unfortunately you have expressed your
concerns particular and cast serious aspersions and innuendos cn-me personally it
follows therefore that under our professional code of conduct it is not possible for
me to continue rendering any services in the matter. I am disqualifying myself from
handling this matter any further. You should direct any further communication to

the respective parties.

By a copy of this letter the Chairlady, Parliamentary Education Committee is
notified and requested to explore another alternative to resolve the matter without

my professional input.

Yours faithfully

Senior Deputy Solicitor General
FOR: ATTORNEY GENERAL

Copy to:
1. Hon. Attorney General

2. Solicitor General

3."ﬁon. Sabina Chege
Chairlady, Parliamentary Education Commitiee
National Assembly
NAIROBI

A



. Mr. Gabriel Lengoiboni, EBS

Secretary/Chief Executive
Teachers Service Commission

NAIROBI

. Dr. Kamau Thugge, EBS

Principal Secretary
The National Treasury
NATROBI

. Mrs. Agnes N. Odhiambo

Controller of Budget
P.O. Box 35616-00100
NAIROBI

. Edward R.O. Ouko, CBS

Kenya National Audit Office
P.O. Box 30084-00100
NAIROBI

. Deputy Registrar

High Court of Kenya
NAKURU






INTHE COURT OF APPEAL
AT NAKURU

—_— sV

(CORAM;  JLETWUA. LONYANGO O OTIENO & NYAMU, JJ.A))

CIVIL APPEAL NO. 300 OF 2009

BIETWEERN
TEACHERS' SERVIC COMMISSION. ... ..o APPELLANT
AND
SIMON p. BKAMAU & 19 OTHERS ......ovvvnviivirn o RESPONDENTS

(Being an appeal Jrom the Judgment and decree of the I'igh Court of
Kenya ai Nelcir (Mcraga, J) dated Dmpa Oclober, 2008

in

J'].(i‘ e Nn (5.0l 20006)

JUDGMENT OF THE ¢ OURT

This is an appeal from (he Jjudgment of (he superior courl (Maraga, J.)

delivercd on 223 Oclaber, 2008,

The factual background is (1al the respondents are all retired teachers

and were prior (o (] e retirement employees of (e appellant and members of

the Kenya National Linion of Teachers, heremalter called “(he Union”. On the

other hand, (he appellant is o body corporate wilh Perpetual succession with

Power Lo sue and be sued and i was at all times the national employer of the

respondent as stipulated in (e Teachers Service ommission Act.

[l the superior cotrt, The lwenly respondents mstituled a suif against

the appellaong H.C.C.C. No. 65 of 2006 and also, songht leave (o m%ilillte the

sutb on their own Belall o o hebiall of al) the ofher e lired teachers.

The hearl of (ke dispule is (hal lollowing protracte negotialions hetweer

(he appedlaont and (1w leachiers, an ddreermen| :'('i.i(inl;jl Lo« remuneration



Package for all (cachers was Signed which package was (o e clfective affer 1st

July, 1997, The paclkage inclucle Serving teachers and wlho were on leave

pending retirement of inal termination of appointment or after that date.

Pursuant (o the agreement, (he appellant gazetted the salary package

Incorporating salary increments an olher benefits as sel o (herein.

As regards lhe twenty named respondents, at {he poiat of retirement

their salaries were caleulated in such g wey thal the salary covered the lirst

phase of the agreement but (lie anticipated lump sum Payment was not

refllected in the final salary lor (he purpose of calculation of Pension, hence the

suit filed in the superior court hecause pension caleulations (o he Were as per

the relevant law, required Lo be based on (e lasl salary.”.

The appellant's maijn coutention is thal the implementation of the

enhanced remuancration asg per the agreement was done in phases and that at

the time of (heir retirement, the plaintifgs benefited from (he 1997 phase which

then conslituted (e only logical and legal basis (or (he calculation of pension

awardable in terms of section 10 ol the Pensions Act. Alter a ful) hearing the

superior court found for (he respondents and granted the prayers sought in the

plaint hience (his first and final appeal fo this Court,

The Defendant relies on nine grounds of appeals as follows:

to appreciate that the claim before him was Jor

unpaid pension and retirement benefits and not
Jor unpaid salaries

2. The learned Judge erred in law and fact in Sailing
to recognize that claim for unpaid Pensions and
Retirement henefits could only be maintained as a
against the Director of Pensions Puirsuant to



9. The learned Judge erred in law and in _fact when
he misdirected himself and gave a judgment
whose net effect was to order the computation
and awoarding of Pensions and Retirement Benefits
based on salaries that were neper earned.”

The ahove grounds nof r\-'“Il.",\‘[?]]]llill}_—}_, i his stthimissions, counsel for
appellant, Mr. Rosire stvarized and argoed O Hrounds as under-

Si

(®)]

Jacts of the case leading him

Section 3 of the Pensions Act and not the Teachers
Service Commission,

- The learned Judge erred in law and in fact by

ordering the computation and payment of unpaid
Pensions and Retirement Benefits on the basis of
salaries that Respondents never earned an order,
per-in curium or contrary to the Pensions Act.

The learned Judge gravely erred in failing to
establish that the Leave Order Obtained through
Nalcuru Miscellaneors Application 497 of 2005
allowing  the respondents to commence a
representative suit on behalf of their purported
colleagues was advertised as required - in order
that the outcome thereof would affect and/or
apply to all they purported to represent.

. The learnecd Judge so gravely and seriously erred

in law when he constritcted Section 10(1) of the

Pensions Act in a inanner that amounted to
amending i,

- The learned Judge further erred in law and in
Jact  when he Proceeded  to apply  his

misconstruction af the said Section 10(1) to the

to the obvious
erroneous conclusion of the matter,

- That the learned Judge erred in law and in Jact

when he failed to appreciate that upon filling up
the pension Jorm and Jorivarding them together
with  all  other supporting documents to the
Director of Pensions, the Teachers Service
Commi=sion was Janctus officio in matters (sic)
Pensions and Retirement Benefits.

. The learned Judge also erred in law and fact

when he failed to appreciate that the only claim
that could be sustained as against the Teachers
Service Commission subject to limitation was, if at
all, a claim for unpaid salaries,

the



1. That the suit was Jiled against the wrong
party.

a2, That the superior court misapplied the
applicable law, .

3. That the order was incapable of compliance
on execution,

4. That leave to file a class action had lapsed

at the time the suit was commenced.

In his submissions M Bosire, respondent contended that the true

nature of the claim related (o retivement benefits and pension and as a result

the proper defendant should have heen (he Director ol Pensions and or the

Altlormey General. Tn (Lis Fegard-horelied on section 3 of (he Pensions Act.

Fe further contended (hai the unpaid salary increments fell outside (he

provisions ol section 10 of (e Pensions Act in (hal (he Provision states that

the pension granted under (he section should not exceed (he full Pensionable

emoluments drawn by an employee al (he date ol his relirement. The Act, he

submilted, did not tover any anlicipalecd or promised increments and therefore

the court was in error in giving a clear provision a purposelul meaning, when

the provision wags not ambiguous. IFor this reason (he superior court

misapplied the law and/or misdirected itsell on (he relevant or applicable law.

In particular, counsel contended that (he proper claim should have been

against (he appellant for unpaid salaries. Since (he clajm covered pensions the

respondents had failed (o Juin the proper pa ly namely the Director of Pensions

or the Attorney General andcl as a resull (he Judgment and decree obtained were

not capable of compliance or execuling.
Finally the learned counsel trged the Courl (o note thal the suit was
Med four months alier leave Lo instilo(e

the class action whereas the

1



respondents had Leen given 21 days 1o nslitute the suit and therelore failure

by the respondents (o comply with the terms of (he order for leave was fatal to

the suil and the appeal.

Mr. Kimatta, learned counsel for the respondents submilted (hat the

linchpin of his clients case was that negotiations helween (he Union and the

Teachers Service Commission were wolracled and culminated in the si ning of
]

the 1997 Agreement which incorporaled salary increments and other benefits,

which due (o hard economic (imes lacing (he government at the time, were

agreed 1o be paid in pliases and that only (he 1997 phase was implemented

hence the dispute.

Mr. Kimatla submilled thal  the  respondents and  other retirees

numbering 50,000 nationwide were cofitled (o all the benelits as clearly

stipulated in (he agreement .

Pursuant to (he agrecment (he responden(s were awarded a lump sum

package on top of (heir existing salaries and (hat (he agreement embraced

salaries and other benelits and the benelils were rellected in a conversion table

and alse duly gazetled., The learned counsel demonstrated that (he aclual

position was sel oul in a lelter dated 24" November, 1997 which made

reference (o Legal Notice 534 of 17u November, 1997 and which the

Commission addressed inter alic Lo all Provineial Directors of Education which

stated thal the increase on sularics and allowances had been spread over a

period of five years ending on 1= July, 2001 and [urther confirmed that (he

beneflits applied to the respondents and hy a subsequent agreement betweer

the Government of Kenya and ihe OUnion signed on 240 May, 2003 by the

tepresentalives of both pacties il wae. agreed as under

r
)



0 That the payinent of the agreed paclage be
elfected within six (6) years with an initial
instalment of Bshs.4 billion beginning July, 2003
with  other payments  being paid in equal
instalments of I{shs.4.9 biilion,

(it} That after a period of one year from the date the
two parties will meet again to review and see
whether the agreed period can be reduced further

to five years depending on the growth of the
national economy.”

M Kimalta added (hat (he liling of 1he suil outside (he period sel out in

the leave arder wilg never raised in (e superior courd and did not form part of

the grounds of appeal.  He concluded his submission Ly stating (hat (he

Prayers as set oul in ihe Plaint and in particolar prayer (c] covered unpaid

silarvics and ather henelins
O our part we have given the matler anxions consideration. At the

aulsel G0 s clear (o ns (ha the syirecment helweer the twao parlies speaks for

Hsell as material, holly s redards 1he beoefits covered and the descriplion of

those entitled (o benelits. 1 5 clear to as that 1he agrecmerit covered Serving

teachers and retirees involve, The falter proup includes (he plaintiffs and

those (hey re wesen( We nale (sl the g recd lump suam salary and other
3 | E | |

benelits were duly converted in fermns of the prades of (he teachers involved.

For this reason we  find Ho-merit in the appellants argument  (hat the

Conmnission did discharge ils contraclual obligation as per the agreement by

only reflecting (he 1997 phase on (he salary slips of (he retivees. I lerms of

the agreement we haold that plidntilt haed a contractual right to have the

aclditiona] salary reflected in (e it salary. What shouldl have Leen reflecied

on the pay slip was whial wos conbractaally cue (o (he plaintilfs as per {he
agrecment. We haold (hat (1e

arrectmend beciune parl and rrcel of the retirees
2 | J

condract ol service with (1 apretant. The entitlement was sulliciently clear



e Adejes

wns dwng e PID ann apnouy posi SPAOM ) pae oo S QUL L pPash spaom

241 Jo Juruesw jean U 9y ) ydope o) iy om BRHA SN Ul i ) OIS IIA L)
. ! | | ] ! I |

) &g no ALY ALtesd g S pue ey UL JO adepaotad poap Pojeoen

1M S)yanaq tayjo ey e Apmeau poanogd SUEUO - g o) () sakead

spaedar se 1IPIO A 0) yoene am dunenn VUL SE S pue [jom se soLie|es

U PaoA0d-aey Q) Juatngaage atl) o se SHPURG o1 T Papaeme PeH non

Iorracdns 2] 2011s 1E) puyy am LDTTO D01 1y ducecduing T anssy oy ey

HOISSTIwwoy o) duing PRI sppnued oy M STSIY) e (Sumsuny

JO 10195113 271 puosas) 1aes QU PUR (nossiniuor AU ) s w810y 2U]) saned

Aead s 2, HOISUD 6 oo UL ST e oy pue LHOISSIHIon) oy

SEasi0y ayyy, jasaoy U 24059¢1 11ed auy) i JUtungie s psunoy peracdde oy

12adsau Unm  "dauanar JLrapunclsa Paf)niee Aloao (1) ]ll,-illlj_ll!{L)(J SUHOIS 0 a4

0) sdisfed ap ISEIL pue Led jse| ay) s s Aed ay) g UL a1y joapjau

O} norsstuwo) ag) uodn gquisnr suem gy SHeed oy jeym g BRI

Mowfed wns dwmy jo paeme U o dopdivg o) g HOISSHUO) oty ang

O} pey spnuoreyd AU "Duop aq 0) ST 4oup uomunaa e o)) aud se Arejes ISE| 21)

tepedse 01 sem yurod dunae)s A Aoy e up HOISSILULIOD) 1) im Az

Anrqisuodsar LITUm Aeres predun [PUOLIppE o) }f;;;';.»;)l;.._).l IO M UL o

JO 9yep ayy e se g1 011028 JO SiUL) PRNRLROse 3¢ jou PIUOD S0 pue

spnurerd aup o) suteoadde ge fiejes ISEL AU ans g MO D) JO 2w 9

AU ) aema)

01 j0u pue sarpred au AQ yps RN o) SHUID O) <1 np petapaen o pue

san.ed oty 10 JuawinwiFe U D NLMAL Joutes am me o U B sy raoisnpmuon

ST 0) 2wo) 0] Judtugvige A jo Qn}-l’l:il]‘-':'lll_!g SUL s JOLE DDA am [RIRAE:



Concerning the cllecl of 4 heomplianee withi (he order [or leave 1o,

institute the suil, we vl e thal this was never raised i the superior courl or

raised as a ground of appeal belore us sinee no leave had been soughtl (o raise

o we say no more an Lhis, [Sven il il was Properly raiscd, we find (hat since

this was a procedural point we could not have allowed if Lo deleal e ends of

Justice, in view ol aur statulory duly (o acl justly as cnmilaaced by sections 3A

and 3B ol the Appellaie Jurisdic| lan Act. We would on te peculiar lacls before

usdecline (he invitation lor us to acl as exhorled by Lhe appellant.
As regarcds whanl is (o e regavded as the last Salary. we repeal that it js

vp Lo the Commission (o worlk i ouland-thereatior aslk |he plaintiffs and other

allected vetirees () Present the  proper working said documentation (o the

Directar ol Pensions, We must however point aul (hat jf 15 nol the function of a

court ol law (o acel additional words (o aestatule or an Acl of Parliacinent whose

provisions are tnambigions, T superior courl should not have added (he

words “or supposod to e dreaon by him at the deofe of his retivement” 1t waonld

have heen svficient to ling (hat 1he conr Was in I he circiunstances, in ils role

ol in(rr‘;nrling or conslruing he provision, entitlecd (o hmpose [air standards of

decision making. I this regiod we endorse Lol Scarmans holding in the case
i £ >

ol Council of Cipi L:i»'s'z,r:y.i«:fzif_‘ufg_zg._i_f_,'_!_"_hf,:_l!if_f_n__i_:f{:c;;: Jor Civil Service [1984]

ACo 374 that where Parlinmen( delegales power, (here s an implied duty of

[irness allached (o Al administrative aels, According Lo (he agreement

belween (he parties, (1 respandents and olher relirees, had earned (he lump

Sun salary awarded and his addditionat inerciment should hiave been reflected

e their pay ships s e oy salary™  The dictales of [airness in the

circomstianees ol (he e dennded (his comsteacltion. 1o [his régard we



farther endorse Lo Mustl's holding in the case ol Doody v Secretary of

________ ALL R, 92 (o Lhe effect (hat where

an Act ol Parliament conlers an adiministrative power (here is a presumption

that it will be CAErcised in a manner whiicly is [air. Again in (he House of Lords

case Jj(_f.c_t_rj_l_)g;cLy_:;__ljgg'f.y_gﬂ_:_;]gg:_r.g_r_'_‘g{_'_’lfgtxes) [1972] IWKR 534t |he House

ol Lords (now Sy eme Court) held inder-alia:-
|

"as Parliament is not presumed to act unfairly the courts

may be able in suitable cases (rerhaps always) to imply
an obligation to act with Jairness.”

The respondents are nol clainming what they did not earn and therefore

entitled to receive from the appellant. The colleetive agrecmenl, relerred Lo in

this judgment, did individually  form Pt ol (he contract of service of the™m.,

8

respondents and (hose they represent, with (heir coployer.  Common sense

demands (his interprelation sinee any olher view would not give eflect to the

agreement between (he parties ane would nol malke sense. I this regard we

would like to adopl the words of wisdom ol Lord Goddard CJ in the case of

Barnes v Janvis [1953) T WLR 649 where he slaled:-

“A certain  aniowun of common sense must be
applied in construing statutes. The ohject of the Act has
to be considered.”

Again in inlerpreting tnambignons stalule we wish o re-echo Lhe hiolding of

Lord Simon of Ghaisdale i the case of Maunsell vs Olins & another [1975]

AC 373 at page 391 wliere 1o sltaled;-

....... In statute dealing with ordinary people in
their everyday lives, the language is presumed to be used
in its printay ordinary sense, unless this stultifies the
purpose of the statute, or otherwise produces some ‘
injustice, absurdity, .anomaiy or contradiction in which
case some secondary ordinary sense may be preferred, so



as  {o oboiate (he injrustice,

absurdity, anomaly or
contradiction or fulfil (n

€ purpose of the statute ..."

¥
b the circumstances, (e vitation Ly Mr Bosire. learned counsel, (o disregard

the agreement  belweern the  parties wonld give rise o injustice (o the

respondents. The meaning ol the phrase “lasl salary” should include he elfect

of the agreement signed by (he pavlices.

: We (herefore hold (hat (e last salary should he compuled I a way that
mcorporates all (he lers ol the aprecment belween the parties. In the result
we uphold he superior counrt's judgment. ‘he appeal s accordingly dismissed
wilh costs (o (he respaondents,

Dated and delivered qr Nalengu this 120 day of November 201 0.
M. OLE KETWUA
JupGE or avvpar
JoW ONYANGO OTIENO
""" JUDGE OF AppriaL,
Jo G NYAMU
- JunGE OF Apviar
Feerlifip that this s
P i Y the: origineal.
é\‘_f_(_)ﬁi{t ”“W” ()( | Qrigin
/, )b—/'“* ;

HIEGISTRAR
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IN THE HIGH COURT OF KENYA
AT NAKURU
CIVIL CASL N, 65 O 2006
SIMON P ICAMAY & OTHERS PLAINTIFE
VEIERSLIS
TE!\CI'IERh:l;?..RVl(,'lﬂ COMMISSION......... RIESPONDICNT

JUDGNENT

This is a representaiive or class-action. Leave to mstitute it was
sranied Lo e plaintiffs in Nakurn HC Mise. Appl. No. 497 of
?OUSI_ The 20 piaintiffs, who are relired teachers, claim i therw
plaint that, at the material time, ‘hey were all employeces ol the
“Teachers Service Cominission (Ui (lciijnii:ml.) and that they were
Al members of the Kenya Natiosal Union of Teachers (the union),
They finther faim that ‘{Ul](_awm;; protracted negotintions belhween
(herr unjon and the defendant, oe | 1" October 1997, an agrecnient
Was tca;;h(:(l between the union and the defendant to merease the
teachery’ SEII?.'Iii'iCS country-wide. Tae salary increments were based

on percenlages applicable to various calegories.

The agreement, which was publiated in Gazetle Notice No. 53 ot

1007, was (o apply to all the feochers, including those on leave
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festimony was that upon attaining the retirement ape ol 55 years
cach refiving teacher is paid a lump sum ol pension and monthly
pension sums bascd on his last salary. e said on his retivement on
31" Decmnbgfr 1999, he was paid a lump sum ol Kshs.077,655/-
and has Sincé been getling a monthly pension ol Kshs.8,470.70.
Both of thesg payments were based on his salary with only one
increment implemented.  He said 1 the total increment he was
entitled to had been implemented, both his lump sum payment and
the_manthly pension could have been much higher. e produced
several documents in support ol their case which Twill refer to,
later in this judgment. Tle concluded that the same happened to the
other plaintifts and all the teachers who retired before all the
pl;uscs were implemented and praved for judgment to be entered in

their favour as prayed in the plaing

The delendant cailed its Chicl Thuman Resource ()I'I"ltf‘:‘l, Reuben
Anyasi, DW | e admitted that ihe plaintifls were cmployees of
the f.ic_["cn(.l:mf at the lime ol the sulary increment. e (estified (hal
before one 1':6:_-lims from the employment of (he defendant one is
given one ya—;zﬁl"s notice of retirement showing one’s last dale of
work gnd requiring one to retum several documents to the
defendant. On the basis of the returned documents (he defendant

then prepares Form GP 178 showving the history ol the leacher’s
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service and the Tast salary carned. 1 s then forwarded together
. 1 . .
with the retutned documents e the Pension Department in the

Ministry ol Finance.

It was  Mr. Anyasi’s  testimony  thal n!‘lu" that  the
cmployer/employce relationship between  the  teacher and - the
defendant is terminated and any querics the teacher may have on
his puensicn are 1o be direeted Lo the Direetor of Pensions. T there
is any query on e documenits forwarded (o the Pensions
Department, he said it is that Denartment that secks clanfication
from the defendant. In his vicw therelore, this suil does not
disclose any or any reasonabl: cause ol action against the
dc.['(:ndaml nngl is bad in law. e said, it should have been filed
apainst the Penaion Department. Becanse the Governmenl was not
able (o pay the increments al once he said it was -:u;_rcuci that the
merement l‘u:_-‘; paid in phases and they did not have retrospeetive
elfect.  lie concluded that the unimplemented  phases could

therefore not apply to the plaintifis or their ilk who had retired.

in cross examination, Mr. Anyasi admitled that the negotiations
and the agreement were betweean the union and the defendant and
that the Pensions Department was not party (o either of them. Tle

also admitted that the plaintifts’ retirement benefits.and pension



were hased on (he last salary camed by each and did not take nto
account the unimplemented phases of the increment. Te conceded
that the agreement, Iox. Y, has no qualification that once a {cacher

relires he loses the benelits under that agreement.

Afler the evidence, counsel for the partics filed wrillen
submissions. In his submissions, counsel for the plaintiffs argued
that had the Government been able to pay the increased salary al
once the plaintilfs’ terminal benelits and pcnﬁiun could have been
much higher+than what they are now. e dismissed the defence
claim that this suit should have been filed against the Pensions.
Department arguing that the villain is the defendant which failed to
:I(jViGC the I’pnsions Department of the plaintiffs’ correct salaries
and had it done (hat this suit could not have been filed

Cn his part counsel for the defendimt submitted that the plamt doces
nol disclose any or any reasonable cause ol action as the plaimtiffs’
claims are vague and unintellipible. Without prejudice to that he
submitted that upon submission ot the plain'lif‘f‘s’ documents to the
pensions department the defendast became functus officio. Afler
that, according to lim, claims by any aggricved persons should be
lodged i.lgili]'-ffhl he Director of Pensions under Section 3 of the

Pensions Aoi. The delfendant, he sald, Is therofvre noi-duited. Al



on the basis of the clause “TO WitOM APPLICABLID in the TSC
- Cireular No. 13797 the unimplemented phascs did not apply (o the

plaintifTs.

From these submissions and (he pleadings in this case (wo main
Issues -arise for determination. They are whether or not the
defendant, haviag submitted the plaintifls’ documents (o the
Director ol Pensions, is functus officio and therefore non-suited
and” whetlier or not the unimplemented phases should have been
laken into account in calculating the plamtiffs’ pension and
retirement dues. The dc[cnﬁinnliun ol the second issuc will disposc

of the first one. Twill therelore start with the sccond one,

I have perused the pleadings and considered these submissions
atong with the cevidence on record. 11 is. not in dispute  that
lolfowing protracted llL‘.g(;lii_lli(Jl!.‘; between the union on behall of
theplaintiffs and other teachers in the country on the one hand and
the delendant on the other, on 11" October 1997, the delendant
agreed to iuc;i'c.usc the teachers’ salarics with effect from 1* July
1997 as stated in L.N. No. 534 of 1997. 1t is also nol in dispute
- that the p]nintif'l‘s. were employecs of the defendant at the material
Lime entitled to the salary increntent. What has caused the problem

giving iise o this suil is clause 3 of that agreement which relates to



the implementation of the terms ol thal agreement. To - pel the
import of the issue al hand let s read the relevant part of ‘the

:1111‘cc:mcnl. It reads:-

“MEMORANDUM OF AGRIEMENT BETWEELN THF,
GOVERNMENT OF THE REPUBLIC OF KENYA
AND THE  KENYA  NATIONAL  UNION  OF
'l‘l_i',/\(,'!.l RS (K.N.U.T.) '

l'u]lnwuuf intensive and very frank ll(LUlI 1ions hetween

the Goyernment of the Republic of Kenya and the IKenya

MNational Union of Teachers aadirected by His Tixcellency

the President, Hon. Daniel T, Arap Moi, on the oceasion

of Moi Day on the 0™ October, 1997, it has I)ccn agreed
g as follows:-

(.  That the Government accepls the recommendations
“of the Teachers Service Remuneration Committee
(1997) submitted to the '\’Immin for Education on
2"" July, and

2. The Minister for Edacation
remuneration Order directing that (he

will  prepare 2
emuncration ol teachevs shall be deternnnetl in
accordance therewith, snd

3. The recommendations cibodied in the
rerauneration order will be implemented over a
period of five (5) years \\"i{h effect from 1Y July,
1997, as per the schedule nnanul hereto, and.

4. ]||H'. remuneration of Texchers order made on 25"
September, 1997, by the Minister for Education and
published ns Legal Notice No.180 of 1997 shall i
revoked.”

[}
1
i
i
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Pursuant 1o clause 2 of this agreement the Sceretary ol the

Teachers  Service  Commiss.on issued —a gircular=-THC
CIRCULAR NO. 13/97 whicir sct out the new salarics ol the
teachers and categorically stated:

“rG WHOM APPLICABLE
The new conditions of service apply to all teachergin the
service under Teachers Service Commission on or after
1 July, 1997 including those on leave pending retirement
or final termination of appointment on or after (hat

date.”

As alrcady stated the newly negotiated salary package was
gazelted in Legal Notice No 534 of 1997, The delendant’s
contention; as is clear from paragraph 5 ol the defence, is thal

“at the time of their retirement, the: plain Uffs benefited from the

1997 phasc which then founded the only logical and legal basis

I.Dl“' the calculation of [their] pension...”
I cannot accept this contention  As T have already stated 1t is not
in dispute that the plaintiffs \-Ivcrc crn])lo_-yf.:u; of the defendant al
(ie material time entitled to the salary increment. 10 was DW1's
evidence that the reason for staggering the payment of the
agreed salary increment was because of [inancial constraints on
the part of the Government. Il the Government had money 1l

could have implemented the ncrement at onee and had that

) .
happened “the plalnt 1y’ salory ot the e of thele retlrement



]
couhd fiove gnclwicd the cutie erement in which case the
. defendant would iave subiiited (o the Pensions Department the
pradniits” last salary slips tetlectiap the entire mcrcment. 1 hai
cdid ot fappen as the plamtitis retived i 1097 when only one
poase ad bheen implemented. Doce ihal deprive them ol their
sntitlenwent before retivement? T ilink nol.
Iis Do that Seetion 1001 of Ce Pensions Act and Repalation
(L) thereolprovrde for n retinee s g pay as the basis tor (he
cilevdation ol s praturty and penston. The Section FOCT) ol (he
Perciions Act reads;
! YA penston granted taoan officer under (his At
shall not exeeed the taly prosionable emobuments
) dravn hy him ot the date of i« vedirement.”
Repulstion 200000 thereol reands
o the panepose of coraputing the amount of the
prasion o geatniiy of an officer who has had i
period of not less g (hree years' pensiounhle
service hefore hig vefivesment
() in the case of nn ofticer who has held (he same
office for n peviodl of three years immediately
weceding the dafe of Lisg vedtrenvent, the full annual
| f
pensiomible emoluweniy enjoyed hy him af the date in
vespect of that office shall he talen”
A superficial perusal of these poovisions swould LIve one an
impression that the defendant acied within (e b by calling fir



and  submittioy 1o the Pensiony Depantment,  inter aling, the
Pl 157 fant pay slips. That s, ), nwever, not correct. On the facts

of this case those provisions shiord he prven an anterpeetation that

will do justice to both i ties

statutes shovdd not be piven pedantee mterpretations that end up
causing njustice. b oconcur with what the authors of  Freancis

. , . , T
Henuvion’s “Statutory Inferpretation”, 3% Idition stafed

al

ool d that

CLCEa pineiple of Tepal proficy that boe shookd bhe just,
wd st count decisions stiould farther (e cnds ol
metice. The court, when covadderingin relation 1o {he

et ol the dostant ease, which ol fhe npposing

constructions of the enactmond wonld pive effect {o the
fepiedntive tntention, shoald presitme that the lepislotore
dended o observe (his provcipbe. The conrt shonhd
fherelm e strive {o avoid wdopling o comstruction that
fesidds fo ingusiiee

P case B ccbovant par of Section FOCT) ol the !‘4'|‘l.\‘inn~a
At shoold theretor he interpreted as thongh it stated that “the

PLL o, cmobuments dvawn or supposed (o he
e by e b Y e of his retirement.” o miferpret i

O e wiilchvign e conge Wpnstice to the plantilfs,



t
. White the duly o pay romvancration s Lo from Leing the
cropiover s onty duty andey the contine e ol cimployment, s
cortaindy e cential clemens and hasie abhipation ol the
cenplover T not o pevilep e thai e cimployer accords an
craplovee., Remoneration s il cinployee’s canstituliona! r1phi
Section 0ol one Constitation males (hal cxphicitly clear, I
stafes
“Wherens every person in Ienya s entitled (o the
burdimental vipbas sod frevdoms of the individual,
that s Lo soy, the irh, whantever bis race, (ribe.
., place ot origin or  yesidence  or ofher doca]
connection, politicn) npinions, colowr, creed or SUy,
but subjeei to vespect Jnv fhe viphts and freedoms
' of others and for the pubikic interest, to each and all
the following, namely
(50 B 5% 005 5 5k come i o somomcocomm s a0 S ST SR e
(O )
(V) Protection (or the privieey of his name and
other  property  amd from deprivation  of
propecty withont compensation,”
Proporty includes choses in action, moncy  pratuiy  and/or
pension.
Phie Gavernment should be the role model by being the (irst
obeyer of e duwve, Othersing what mora] duty will i have o
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dispute those particulars. In ihe circumstances those claims
remeain unchallenged and the praintifts are therelfore entitled 1o

tudgment as claimed.

—
—— e

i the result T prant the declarations that the plaintilts and all the
other retived (cachers covered by the agreement dated 1™
(..T‘t;iulfcq' 1297 hetween the defendant and the teachers™ union
IKNUT as read with the TSC Circular Mo, 13/97. are entitled to
ther retirement benehts—bewg—bascd on the entie salary
increment contamed e that aercement and Circular. On the
basts of that merement 1 order the defendant to pay or (o liase
with te Peissions Department to pay (o the plamtifTs and those
they represent the unpard gratuity and pension dues (o date and
basc all their future pensior: payments on the entire salary
increment of 1997 as per the particulars stated i paragraph 8 of

(he plaint. The plainttls shall ivve the costs of this suit,

DATED this 23" day of Octuber, 2008,

DG MARAGA
JUDGE,



OFIFICE OF THE DEPUTY PRIME MINISTER e
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THE PENSIONS DEPARTMENT
THE TREASURY
P.O. Box 20191-00200
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il TARARZAG HLSe) Lo kd June, 2015 o,

Vir. Josephat W. J. Gakuo
Urincipal Auditor |
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Rairobi

IS FF.-F\"{SION DUES FOR RETIRED TEACHERS (1997-2003)
NAXURU HIGH COURT CIVIL, CASE NO. 65 OF 2006
& NAKURU COURT OF APPEAL NO. 300 OT 2009

As you may be aware, the captioned Court cases filed at the Nakuru High Court
and the Court of Appeal sitting in Nakuru were both ruled i favour of the
retived feachers who had sued the Teachers Service Commission Over non-
payment of_all the instalments of the Salary Agreement signed with the Kenya
Mational Union of Teachers (KNUT) in 1997. The Agreement was gazetted under
Legal Notice No. 534/1997. An extract of the Legal Notice and Copies of the two
Court Rulings are appented. '

A meeting was held with the TSC in December 2010 to agree on hov: to impicment
the Court Rulings. A copy of the Report of the meeting, which was forw:irded tn
the. PS/Treasury, is appended. The total budgetary implication was estimated at
KShs. 16,7 Billion,

On 277 May 2011 the Director of Budgel confirmed that the amount would be paid
n five instalments slarting in- the Financial Year 2011/12 up to Financial Year
2015/16. '

W 'Y 2011/12, 2 sum of KShs.3.34 billion was included in the CFS Pensions
Budget for the purpose.
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- Listed below are the proposed instalments: -

5 OF | TOTAL ARREARS KSHS

| TEAGHERS |
F’l 1,098

4.216,560,932.81.
73 558,564,542.19
3.764,891,500.00
3626,478,906.25 - -
1274,741,414.06

16,661,237,295.31

to brief you so that you: -

The Purpose of this ictter 8
s prepars your team for the wotk involved inrevising the teachers’ claims. and.,
consider and give your concurrence that we can request the TSC to forward GV
y the details in Ttems 1 to 11 and ltem 18 requiring
lready held 1n our files:

178 forms with onl
completion. Other details are a
mid-Tuly 2011 when the ClS Budgel

released for expenditure. All payments will be made
emnent Information System (PMIS) for necessary audit
aid. 1 will discuss the way torward

review the details herein.

We propose to initiale the payment process 1

for FY 2011/12 will be
throuph the Pensions Manag
¢ only eligible teachers are p

trail and Lo ensur
hen, once you have had time to

with you belore t

¢ Mugo, MBS

- Annce

e e e g

[
g
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SUMMARY- ESTIMA E TEACHERS PENSICN ARREAR ARISING FROWN LEGAL NOTICE NO. 534/ :3S7

[ " No. of Monthly Pen. | .
Ycar Retired Tezchers Arrears| Lumpsum Arrears| Tofal Arrears Kshs ! Kpoundsi
1997 3849 = : - | -
1998 5019 805,079,882.81 429.375,937.50 | 1,234,455,820.31 ' 61722791 |
1999 B079| 1,887,754,612.50 1,084 ,350,500.00 2.882,105,112.50 149,105,256 ’
2000 5068| 2,176,597,729.69 1,381,966,812.50 3,558,564,542.15 177,928,227 !
2001 4537| 2,224,111,500.00 1,560,780,000.00 3,784,591,500.00 189,244,57??
2002 4927 .2,144,510,156.25 1,681.968,750.00 3,826,478,806.25 191,323,945 i
2003 1603 674,863,101.56 599.,873,312.50 1,274,741,414.06 63,737,071 f
TOTAL 31,082 | 19912,916,882.81 6.748,320,312.50 |%7:16#661,237;295.31" ] 833,061,864.77 I

.1988-1995 11,098 - 2,692,634,485 1,523,726,4358 £.216,560,833 11/12 240,828,047

2000 5,068 2,176,597,730 1,331.686,813 3,558,554,542 12/13 177.928,227

2001 4,537 2,224,111,500 1,550,780,000 3,784,851,300 13/14 182,244,575

2002 4,927 2,144 510,158 1,681,968,750 3,826,478,905 14/15 191,323,945

2003 1,603 .67-1,853,‘102 539,878,313 1,274,741 414 15115 63,737,071

|
5 instalments w@hs *3/34bn. p.ra. - - REIOTE912]816,982. 51578 -5 6;748,320,312.50 4" 15,661,237,285.21 833,061,864.77




COTIMATE

TEACHERS PENSION ARREARS ARISING FROM LEGAL NOTICE NO. 534/1897

ESTIMATE QF LUMPSUM DUE

Appendis 7
ez ppmme NS Retired Prd of 997 Salary
[ Cadre Yuar Tenachers Service Salary Due Lumpsum Paid Lompetn Due Lumpisinn Arrears
BRI Tar 942 200 3771 3771 151,311,375.00 151,211,375 00 .
1991 847 300 2774 4704 199,627,312.50 249,016,000.00 49,390,687 %0
1699 1,014 L 300 3771 5700 238,907,125 00 161,237,500.00 132_250,375.00
2000 B45 200 37714 6579 199,155,937 .50 347 45.,427.50 148,297,500.90
2001 0no 300 amm 7353 188,550,000.00 167 650,000.00 179,100,000.00
2002 920 300 7N 7353 216,832,500.00 422,787,500.00 205,965,000.00
2003 267 300 3771 7353 62,920,562.50 122,703,187.50 56,774,625.00
5,395 1.257,392,812.50  2,022,171,000.00 764,778,187.50
P4 Teacherns
Pas 1997 2,566 300 5404 5404 979,406,500 00 79,427 50000 o
19498 2,372 300 5484 6771 1,155,753,000.00  1,426,966,250.00 211,238,255 ¥
1999 4,052 300 5484 0250 1,386,023,000.00  2,089,312,500.00 700,489,500.00
2009 3,379 300 5484 a734 1,158,152,250.00  2,055,065,562.50 896,913,312.50
2001 3,024, 300 5404 10885 1,036,476,000.00  2,078,055,000.00 1,041,579,000.00
2002 3,204 an0 5484 10995 1,125,591,000.00  2,256,723,750.00 1,131,132,750.00
2003 733 300 5484 10995 2561,235,750.00 502,7118,437.50 252,472,687 50_
20,410 ‘ 6,995,527,500.00 11,289,350,000.00 4,293,022,500.00
CJG K o R Teachers . 5
& 1997 B4 1 200 7722 7722 308,362,625.00 309,362,625.00 .
1991 T3] 300 1 angi 386,100,000.00 494,850 000.00 101,750.000.00
1959 1.013 300 7122 12042 408,829,125.00 760,509,750 A o R
2000 044 300 722 14106 407.315,500.00 744,091,500.00 336,756.000.00
2001 711 300 7722 15354 344,111,625,00 BB, 12,629.00 20,101,097 00
2002 723 200 7722 15354 348,937,875.00 693,800,875.00 344,871,000.00
2000 603 300 7722 15354 291,022,875.00 578,653.875.00 287,631,000.00
5,337 1,575,769,625.00  4,265,469,250.00 1,689,719,625.00
Total Lumpsum Arrea 5 6,74 !:‘.ZLLIIZ__SM
=y Salacas used foe estunaie
ESTIMATE OF MONTHLY PEMSIONS DUE
=" Retired Pl of 7867 Galary | Na.of Monlily Pensions  Monthly Pensions T T Rehl T
1. Curlre Year Teachers & Servlen Salary Due  months Paid Oue Arrears
o . up to 31.72.10
PRAPIPA Teachers’
1997 £42 300 3771 3774 162 306,405,534.28 306,405,534.28 -
[REY] 847 Y200 3771 4704 150 374,301,210.94 468,908.750.00 92,607,538 06
1999 1014 . 300 3771 5700 138 412,252,790.63 623,134,607,50 210,881,896.45
2000 p4s L 300 3771 6579 126 313,670,601.56 547,238,164.06 233,568,562.50
2001 BUO 300 3771 7353 114 268,683,750.00 523,901,250.00 255,217,500.00
2002 920 300 3771 7353 102 276,461,437.50 539,066,612.50 262,605,375.00
2003 267 300 N 7353 90 70,794,632.84 138,041 09594
- 5,335 ! 2,022,569,857.81 3,144,697,204.34
21 Teechets
1997 2,566 100 5134 5404 162 1,700,980,412,50  1,780,960,412.50 .
1901° 1,372 300 5404 6771 150  2,167,036,07500  2,675602,968.75 500,566,093.75
1999 4,052 300 5404 6250 138 2,295,719,675.00  3,604,064,062.50 1,208,344,307.50
2000 3379 3ou 5484 9731 126 1,624,089,793.75  1,236,728,260.94 1,412,618,467.19
2001 3,024 300 5404 10995 114 1,476,978,300.00  2,86:,228,375.00 1,484,250,075.00
2002 3.204 300 5 10945 102 1,d35,128,52500  2,677,322,781.25 1,442,194,256.25
2oy 733 300 5404 10995 90 282,640,218.75 566,671,992.19 284,031,773.44
20,410 41,362,571,000.00 17,702,598,853.13 £,40,025,053.13
I Laaghens . '
1997 fid1 100 7722 7322 162 626,458,315.63 626,455,215 L3 :
1093 pon 100 7772 o7 150 773,937 500.00 927 #43,750.00 203,806,250.00
1999 1,013 200 7722 12012 130 043,350,990.63 101107951603 ANz s )
2000 Bad 100 7722 14106 126 641,553412.50  1.171,944,112.50 530,390,700.00
001 713 300 7122 15354 114 490),359,065.63 975,002,940.63 d04,641,925.00
© 2002 723 100 7722 15384 102 444,695,790.63 B884,606,315.63 419,710,525.00
2004 503 .. .. 300 7722 15354 0 327,400,734.38 650,985,609.38 123,504,875.00
5,337 4,097,956,809.38  6,549,721,412.50 2,450 764.603.1)
21,002 o “" " " Toltal Monthly Penslans Arrears 9,12,316,982.01
| 3fonz - GRAND TOTAL - LUMPSUM & MONTHLY ARREARS 16,661,217,295.11 |




SUMMARY- ESTIM

ATE [EACHERS PENSION ARREAR

Lppe dix 3

ARISING FROM LEGAL NOTICE NO. 534/1957

Vear Retired |Monthly Pen. Arrears! Lumpsum Arrears Totzl Arrears Kshs 1 Kpounds

1997 2,699,985,5 4.38 1.535,311,375.00 4,033,265,90936_{ 201 363,345
1998 3246,747,578.13 | 735 66537500 | 4.981,412.953.13 249 070,648
1989 3 632,627,475.00 2.105,871,000.00 5738,498,475.L0 | 286,924,924
2000 2,765,096,282.81 1.755,616,687.50 4,520.?']2,970.31 | 226,035,649
2001 2 224,111,500.00 1,560,780,000.00 3.784,891,500.00 ! 189,244,575
2002 2144,510,156.25 1.681,968,750.00 3.826,478,906.25 | 191,323,945
2003 674,863,101.56 599,878,312.50 1274,741,414.06 ': 63,737,071
E@AL 17,389‘511,628.13 | 10.770,091,500.00 |3 - 2871605003,128.13 | 1,408,000,156.41




TEACHERS PEMS

ION ARIKEARS ARISING FROM LEGAL NOTICE NO, 534/1987

ESTImMATE Q_E_L__UMPS_UM DUL Appeiiws 4
et e Rred Rt ol 1997  salkry o
r Cadrs: Viraf irachers Sorvice Salay Due _ Lumpsum Paid Lumpsum Due Lumjisuini Arrears
P23 A Teachers’ )
e 1u07 542 300 3771 7353 151,311,375.60 295038 125 00 143,727.750.00
1991 a7 300 RYAR 7353 199,627,312.50 389,249,437.50 189082220 &
1999 1,014 L300 3771 1353 238,907,125.00 465,996,175.00 227,009,250.00
2000 gAY 00 711 7353 199,155,917.50 388,130,312.50 109,174,375.00
2001 oou 300 771 7363 108,550,000.00 367,650,000.00 179,100,000.00
2002 920 Bolete s 11D n 7358 216,832,500.00 422.797,500.00 205.965,000.00
2003 87 o3 3711 7353 £2,928,562.50 122,70:,107.50 56.774,625.00
IO L 5335 1,257,392,013 2,451,765,938 1,194,373,145
P Teachers e . 5
1997 2,566 5404 10995 §79.436,500.00  1,763,323,125.00 383,626,625.00
1994 3.372 5404 10995 1,155,753,000.00 2,317,196,251 00 1,161 443,250.00
191349 o 062 00 54104 10495 1,368,823,000.00 2.784,483,750.00 1390000 5 T
2000 3,079 ann 5404 10995 i,150, 152,250 00 2.322.00R,562 .50 1,163.854,312.50
2004 3,024 300 5464 10895 1036,476,000 00 2,075,055,000.00 PR L G
2002 3.284 00 5404 10995 1,125,591.000.00 2,256,723,750.00 1,121.132,750.00
2003 73] Ino 54104 10995 251,235,750.00 503,708,437.50 252472607 50
T T 0,410 5,995,527,500 14,025,496,875 7,029,969,375
JG Wt R Toachots
1997 7722 15354 309,362,625.00 £515,119,625.00 305,75, ,0C. 0
DT 7722 15354 386,100,000.00 767,700,000.00 381,600,000.00
1h09 7122 15354 400,689,125.00 572,100,125.00 463,201,000.00
000 7722 15364 407,325,500.00 £09,923,500.00 402,588,000.00
200, 7722 15354 244,111,625 00 684,212,625.00 340,101,000.00
2002 7722 15354 148,937,875.00 693,808,6/1,..0 Y0 & neug
200 7722 1535 201,022,875,00 578,653,875.00 287,631,000.00
2,575,769,625 5,121,548,625 £45.749 000
Total Lumpsum Arrears 10,770,091,500.00
192 Sadarwys nacd for astenale
E’E-?ﬁéiiv’f‘?-’%
S TIMATE OF MONTHLY PENSIONSIDUE
b;'.-{i-1'.'!’!'ii =
P
c=- Relired “‘-\P[Q_gf 1497 Salary Ho. ol Monlhly Punsions  Monthly Persions Mrnthly Pension
_ Cadi: ‘fanr Teachers Service Salary __ Oue  months Pald Due S
wplo 30.12.10
PP IPA Teachers”
1947 G2 A7 73523 162 206,405,534.38 597,454,228.12 291,048,693.74
1994 047 771 7333 150 374,301,2110.84 729.842,695.31 155,549, 404,31
1999 1,014 77 7353 138 412,252,790.63 803,841,746 .80 191,590,956.25
2000 U435 ATTA 7353 126 J113,670,601.56 511,620,242.19 297,949,640.63
2u01 0oo ari 1352 114 260,683,750.00 524,901,250.00 255,217 500.00
007 Y20 377 7353 102 276,461,437.50 539,066,812.50 262,605,375.u0
_____ 200 267 3771 7353 4n 70,794,632.81 138,041,085.54 67,246,453.13
5,135 . 2,022,569,958 3,943,770,061 1,921,200,103
P Teachers o
Sy 2.5GG 5484 10995 162 1.700,900412.50 - 3,570,724 520 '3 Vit Sl
1Ho) 1372 5104 10995 150 L IR7.03r 87500 4344742 9RB 75 2.177,706,093.75
109 4,052 5404 10995 130 2,395,71967500  4,003,234,4GB.¢5 AT A1 T TS
2000 3,379 5404 10895 126 1,824,009,791.75 3,657,160,335.94 1,833,070,54%, 12
2001 2,024 - 5484 10095 114 1,476,978,300.00 2.961,228,375.00 1,484,250,075.00
2002 3,204 5404 10995 102 1,435,128,525.00 2,877,322.701.25 1,442,194,256.25
2003 733 5404 10995 90 282,640,218.75 566,671,992.19 204,001,773.44
20,410 41,362,573,800 22,701,090,250 14,410.516,450
4G K0 'R Teachers
1997 7722 15354 162 626,459,215.63 1,245,617 ,240.63 £19,157,925.00
1990 7722 15354 150 723,937,500.00 1,439,437 500.00 11 S.EDU'DD0.0D
1999 1, 7122 15354 138 n43,35099°0 53 1,676,877 71563 312 521.725 00
2000 7722 15354 126 641,553,412.50 1,275,620, 510 56 " “Ul mJ. !
2001 ] FEro 19384 114 490,359,065,63 975,002,990 63 A4 543'915 o
‘:'nll'./.‘ 23 7722 15354 102 444 695 79063 Ul E0G,J 106D l"-"‘.'-‘,‘l-.’”lrﬂﬂ
2oy ﬁlggg 7722 15354 90 327,400,734.38 650,805,609.30 123,587 5.0u

Fotat e "ol Teachers|” 01,082

. GRAND TOTAL - LUMPSUM & MONTHLY ARREARS [ 26,100.0u3,

4,097,956,009

148,151,864

4,050,195,075

Total Lumpsum Arrears

17,389 911,628.13

ddiisg
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N
HONNJERU GITHAR
MINISTER OF FINANCE
TREASURY
NAIROBI

HONMINISTER O EDUCATION
NAIROB]

HON. ATTORNE Y GENERAL AG'S CHAMBERS
NAIROBI

TO MEMBERS OF PARLIAMENT
THROUGH THE SPEAKER
NATIONAL ASSEMBLY
NATRQBI

cir Sir,

RT: RETIRED TRA CHERS

NAKKURU HCCC NO.G5 OF 2006 AND COURT OF APPEAL

NO ann e o2 DN 2006 ANY

NO.300 OF 2009

_*.*.__'_'___ . 3
Honourable merabers ol parliament, w

miervention in the above quoled cases
scllled

¢ bring this petition (o you seeking for your
s e judgment refeired (o are supposed to he

The History of Lise gacs back o the year 1997 wlien the Government ncreased qur

salary by belwecn 150%, w 200% according o legal notjce N().534, " November 1997, .
he Government had no money to seltle the increments at once and sought to hquidate

the money by yearly mstallments. These were not honoured and hence Our going 1o court
where the case Fag gone through (he following slages.

We note with great concern that though the udgment was away
sum salary and pension, the defendant TSC has not b
the unpaid salary which stand at ksh.8.2Billion

Though he director of Pension has caleul
2(

ded for both unpaid fump
()lhere‘d lo calculate and release to us

ated unpaid pension for the period 1997 o

03.5he is yet 10 caleylate pension for the period 2004 lo present despite the order of the
ceurt of 19™ December, 201 :

We wish to draw yourattention (o section 2 1{3) of the governmeny praceedings Acts as

and order of the courl daled 19" December. Ihis order must be obeyed.
Findly note that the (e tat court rates tj]) Payment in

well as (he raling

cretal sum continue o Acerue mileres
ful!

On 19" December, 201 the High Court stting i Nakuru issued an order directing the
releasc of the money provided for in (he current budget (o ug through our Advocale.
Further in the said orde, lustice Emukule gave the Dircelor of Pensions 90 days within
which to caiculate -

Tentine vutstanding pengsion belween (he years 2004 to dale, this has
notbeen doae



On the 23" April 2012 Justice W. Ouko issued an order of mandamus against Teachers’
Service Commission to comply with the judament by firstly releasing the kshs 3.34
billion provided for in the current budget together with party &party costs in the sum of
kshs. 382,600.000/=.we have served the necessary orders upon your office, teachers
service commission and the director of pensions for conipliance but nothing has been due
to date. ;

The decree holders in this case are retired senior citizens, all the matters in the High
Court have been finalized and that is no other application pending. Thare is however a
reference on the taxed costs in the Court of Appeal Bill of costs pendirg for hearing .this
has nothing to do with the current payment. '

As you are well aware the minister of finance has on more than two occasions confirmed
that kshs 3.34 billion is ready for release and all that they are waiting for is a letter of
clearance from the Attorney Generals office we wish to therefore to appeal to you in
exercise of your good office 1o take necessary action to release the funds provided for
i the current budget Jmmediately to avoid the same being returned to the Exchequer.

Finally we wish-toremind your good office that the entire decretal sum must be paid in
|

through our Lawyers as per the order of the court of 19" December, 2011 as well as

Section 21(3) of the Government proceedings Acls.

We have waited for the money for 14years. We are senior citizens who desperately need

the money to meet our daily needs especially medical.

The Minister of Finance has on several oceasions promised parliament to at least release

the money factored in the current budget. This has not been done despite every effort by
our Lawyers.

We appeal to you through this petition to uphold the rule of law and have the sajd funds
released to us as ordered by the court.

We are therefore by way of this memorandum with all humility we can muster Issuing a
notice that by the end of May 2012.1f we shall not have received our money we shall be
left with no other alternative other than to come and camp here in parliament building in
owr thousands until we are fully paid all our claims as decreed and ordered by court.

N T e W 8

Joseph M.N. Mwenja

RET]RED TEACHERS (1997) GROUP-CHAIRMAN
DATED 8" MAY 2012

G0

OUR LAWYERS,

KIMATTA AND CO. ADVOCATES,
P.O BOX 3300,

NAKURLUJ



KIMATTA & CO. 3

ADVOCATES \/ -/
MEKUL KIMATTA EQUATOR IOUSE (ABOYE FORMER UCHUMI SUPERMARKET) BRANCILOFFICE
LI B(IIONS) NBI PTELOOR ENTIANCE I ROOM 6 WIDSOR 110USE, UNIVERSITY WAY
4 1.0, BOX 3300-20100 NAKURL - KENYA 2 FLOOR, ROOM |
TEL/FAX: (254) 0716-138921 P.0. BOX 40100 - 00100
Email: kKimattalegals@gmail.com NAIROBI - KENYA

TEL: (020) 2226607 - FAX: (020) 313082

Ol REF: DME/CIV/K /243872012 YOU REF: AG/TSC/5/06 IATE 24/01/2013

The Hon. Attorney General
Attorney General’s Chambers
P.O. Box 40112-00100
NAIROBI

Dear Sir,

RE: NAKURU HCCC NO. 65 OF 2006
’ SIMON P. KAMAU & OTHERS —VS- TEACHERS SERVICE
COMMISSION

Please refer to the above quoted case, various correspondence as well as my
numerous visits to your office, the Treasury, TSC as well as the office of the
Controller of the budget. Do also refer to the letter from the controller of budget
dated August, 8" 2012 as well as the letter from the treasury to your office dated 2™
December, 2012 as well as yours of 6™ December, 2012.

Kindly do also refer to the vanous debates in parliament as well as your undertaking
to our clients and the court that your office and your client do respect the rule of law
and are prepared to honour and respect court judgment and orders.

We wish to further urge you to consider the age of this litigation as well as the age of
our clients the decree holders.

On our part considering what has been happening between your office and the
various government departments it is very clear that there is lack of transparency and
openness in this matter. In our humble opinion it is clear that the government in
general through it's agents had decided with impunity to take our clients round in
circles till they die or abandon the pursuit of execution of this judgment.

Time and again small issues that are no issues have been created to keep the matter
pending.

sl &

WHEN REPLYING PLEASE QUOTE OUI REFERENCE



Orders of the court have been treated by your client with total contempt.

How would the government explain the letter by the controller of the budget dated
August, 8" 20127

A look at the Plaint in this case clearly demonstrates and unequivocally our clients
claim as supported by paragraph 8 of the plaint in Hcee No. 65 of 2006.

The 1997 agreement was fully complied with by the government by July, 2007 save
for what was not paid to our client which was pleaded in the plaint as unpaid
lumpsum salary. This 1s a single figure that does not increase and at all times stood
at Kshs.8.2Billion.

Our clients are content with this figure and no more. The other additional salary
arrears sited in the letter of 8/8/2012 do not belong to our client.

As to the Pension arrears the judgment and our clients claim are on record.

Your client made calculation for 31,000 teachers for the period 1997 to 2003. A
copy of the same was given to our office, your office and the court.

Though 1n our previous letters we have clearly stated that our total claim is Kshs.
42B:llzon inclusive of both unpaid salary and pension, your departments keep on
inflating these figures. Can somebody explain this is happening.

We wish to reiterate that our claim is simple and to the point. Kindly have it
released forthwith. Finally a judgment of the court only deals with the litigants in
the case and not other outside or potential claimants.

The government can pay this money in installments with our consultation as the
budget has provided for year 2011/2012 and 2012/2013.

If it is the government policy that it has no intention of complying with the court
judgment then your office on behalf of your clients should write us accordingly so
that we can advise our clients of this position. Let there be no more unnecessary
excuses. The matter continue to accrue more expense and unnecessary interest.

The last page of your letter of 6/12/2012 has again created a new handle. Kindly
address the issue to bring this matter to an end. Both the treasury and the money in
view of the last page of your said letter.

It was pointless for your office to sanction payment with the left hand while in the
right hand you are talking of going to court for an interpretation that in our view is
merely an excuse to keep this matter hanging as long as possible. '

iR



8.
On the 1ssue of party and party costs we fail to understand why the same has yet to
be released to us. Upon the dismissal of the reference the money should have been
released to us as this in our view calls for no interpretation and has no contradiction.
In any event the same was based on a figure of Kshs.16.7Billion a figure that has
never been in dispute.

We trust that this letter will cause the government through your office to quickly and
concussively bring this matter to an end to releasing the funds that have already
received both parliamentary and cabinet approval.

By a copy of this letter all relevant offices are notified of our clients position.

Yours faithfully
KIMATTA & CO. ADVOCATES

D. M. KIMATTA
/1wl

1. The Controller of the Budget
Office of Controller of Budget Att: Mrs. Adhiambo
NAIROBI

5 The Director of Pensions
Ministry of Finance Att: Mrs. Mugo
NATIROBI

3. The Permanent Secretary
Ministry of Finance Att: Mr. Kinyua
NAIROBI

4. The Secretary
Teachers Service Commission Mr. Gabriel Lengoiboni
NAIROBI

J. The Chairman
Parliamentary Committee, Budget

National Assembly Att: Mr. Koech
NAIROBI

6. The Secretary to the Cabinet
Office of the President Att: Mr. Francis Kimemia
NAIROBI

7. The Prime Minister
Prime Minister’s Office
NAIROBI Att: Mr. Raila Odinga

8. The Deputy Registrar
High Court of Kenya
NAKURU



RETIRED TEACHERS (1997) GROUP.

PETITION TO THE SPEAKER OF THE NATIONAL ASSEMBLY IN
RESPECT OF NON PAYMENTS OF OUTSTANDING PENSION DUES TO
RETIRED TEACHERS (1997) GROUP (1997-2007).

We the Plaintiffs on behalf of the retired teachers covered by judgement of Nakuru H.C.C.C No.
65/2006 of the High Court and Nakuru Civil Appeal case No. 300 of 2009 and beneficiaries of
several court orders which have been ruled in our favour and never implemented do hereby wish to
draw this petition to the August House with a strong belief and conviction that the Honourable
Members in their fortitude and wisdom will address the above issue with compassion and open mind
and come to our rescue since we have exhausted all avenues available marshalled and expended all

resources at our disposal to no avail.

Aware that quite a number of our members and their beneficiaries have gone to their maker, we
feel and consider ourselves neglected by the authorities concerned. We ask ourselves what crime we
have committed to warrant this kind of treatment.The officers charged with the responsibility of
enforcing court orders are putting hurdles at every turn little realizing the physical Anxiety and
mental Anguish they are occasioning to the senior citizens indeed the crop of leadership we have in
this Country today went through the hands of the old men and women who are made to undergo
untold suffering and hardship at the hands of the said officers.

The office of the Attorney General, the TSC, the Pensions Department and Controller of Budget are
in league in trying to do all they can to make the payment of the claim appear impossible to settle by
inflating the figures from the ones reported in Parliament on 7" December 2010 by the Minister of
Education which reads 42Bn. to astronomical figure of 151 Bn.These officers are hell bent to make
sure that the payments are delayed or not honoured all together despite the judgement and the
subsequent court orders. Thus portraying the highest degree of impunity.

By petitioning the 11™ Parliament, we take coginisence of the fact that you are the only [nstitution
that we can appeal to and expect sympathetic response to our predicament. In fact the 10" Parliament
exhaustively discussed our issue and went to the extent of passing a motion that we should be paid
our dues immediately. This being the second petition we have every hope and anticipation that our
issue will receive sympathetic attention and that this time round the August House will invoke all the
relevant authority to have this matter resolved once and for all even if it means censuring all the
officers who are dilly dallying and frustrating the settlement of this claim .Please, please Honourable
members come to our rescue for we look upon you to save the situation as the last resort.

Parliamentary Proceedings attached.

G. M Kimatta.
//_ CRUTIES
/qﬁ’r‘)? s Py G

3/%&«%753 .........

Executive Committee for and on behalf of the Retired Teachers (1997) Group.
The decree holders.



Retired Teachers (1997) Grouin,
P.0. BOX 1922-20100, )
NAKURU.

11" February 2014.

Hon. Sabina Wanjiru Chege,
M.P Murang’a constituency.

Enclosed herein is the retired teachers’ petition to the Speaker of the 1 1" Parliament
through you. We have also enclosed all our supporting documents relating to this case
indexed 1-14. We have the faith and trust that this is the only Institution that we can
appeal to and expect justice, as contained in the National Anthem and we quote
“JUSTICE BE OUR SHIELD AND DEFENDER”.

Yours Faithfully,

A_.,,,,-\, \ \‘-\f'fz—:—_ﬂ,\; gl 3{\

Joseph M.N.Mwenja,
Chairman for and on behalf of
Retired teachers & decree holders.



./—”D /(/OWAM Retired Teachers (1997) Group Office, /

P.O. Box 1922-20100,

NAKURU. N Y

13" February 2014. L T f
Hon. Sabina Chege M.P, e C\\J-/g;/-'
Chairperson —Departmental Committee on 33 Q(ﬁ— "
Education, Research and Techno]ogy, e s a3 e 7
Parliament Building, . '.f-f Fie by e AR ‘\/731
NAIROBIL ~ , b}

4 FER 2006 - . "% FEB 2014 = Tg_

*Thro’ g & . N - /

The Clerk National Assembly /
NAIROBI.

Dear Hon Chege,

RE PENSION DUES FOR RETIRED TEACHERS

1. NAKURU HCCC 65 OF 2006-SIMON P KAMAU &19 OTHERS VS,
TEACHERS SERVICE COMMISSION.

2. NAKURU CIVIL APPEAL NO 300 OF 2009 TEACHERS SERVICE
COMMISSION VS. SIMON P KAMAU &19 OTHERS.

We the plaintiffs on behalf of the retired teachers covered by the above two mentioned
judgements and beneficiaries of several court orders , which have been ruled in our favour and
never implemented ,do hereby wish to humbly make this formal application to appear before
your committee in order to.

a) Present all the relevant documents relating to the case for your perusal.
b) Shed light on the subject of non-payment of the pension dues to the decree holders.

We fall under the category of old members of the society whose rights are enshrined in the
constitution part 3 section 57.

We hope and trust that you will exercise your legal and constitutional mandate and have
compassion on these senior citizens and give us a hearing.

Yours faithfully

1.. /lw\*"z*\mﬂ— .......

Joseph M.N. Mwenja.
0722-636223

-7
4 ; l,‘/ AL
...................................

S.P. Kamau. Kar anja Waweru. Patrick W. angi

David K. Klmam

Executive Committee for and on behalf of the Retired Teachers (1997) Group.
The decree holders.




Retired Teachers (1997) Group Office,
P.O. Box 1922-20100,
NAKURU. .
g February 2014.
Hon. Sabina Chege M.P, '/
Chairperson ~Departmental Committee on 1
Education, Research and Technology,
Parliament Building,
NAIROBI.

‘Thro’

The Clerk National Assembly
NAIROBI.

Dear Hon Chege,

RE PENSION DUES FOR RETIRED TEACHERS

I. NAKURU HCCC 65 OF 2006-SIMON P KAMAU &19 OTHERS VS.
TEACHERS SERVICE COMMISSION.

2. NAKURU CIVIL APPEAL NO 300 OF 2009 TEACHERS SERVICE
COMMISSION VS. SIMON P KAMAU &19 OTHERS.

We the plaintiffs on behalf of the retired teachers covered by the above two mentioned
judgements and beneficiaries of several court orders , which have been ruled in our favour and
never implemented ,do hereby wish to humbly make this formal application to appear before
your committee in order to.

a) Present all the relevant documents relating to the case for your perusal.
b) Shed light on the subject of non-payment of the pension dues to the decree holders.

We fall under the category of old members of the society whose rights are enshrined in the

constitution part 3 section 57.
We hope and trust that you will exercise your legal and constitutional mandate and have
compassion on these senior citizens and give us a hearing.

Yours faithfully

Joseph M.N. Mwenja.
0722-636223

4o | r[’/'C““““”"”s ......... @

S.P. Kamau. Karanja Waweru.

Executive Committee for and on behalf of the Retired Teachers (1997) Group. o,
TEACHERS jog

The decree holders. ARt
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- However, The Treasur
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MINISTRY OF FINANCE .~ N "
Telepraphic Address 1 "Finance', Nairobj ' " : ‘ -
i
Telephone : MNaimbi 252299 HE _P_ENSIONS DEPARTMENT
Whep Teplying please quole

THE TREBASURY

_ P.O. Box 2019100100
Ref. No. ....... . e, B NAIROB], KENYA
L 20,
REF: EPN/1/92/10 (TSC) “

Mr. S. M. Kavisi, OGwW
Ag. Secretary/Chief Executive

_ ER I cald
" Teachers Service Commission e |

Nairobj At

RE: PENSION DUES FOR RETIRED TEACHERS (1997-2003)
| NAKURU COURT OF APPE&‘L\, CASE NO. 300 OF 2009

Further to discussions held wit
revised the estimate for the

tived at a figure of
KSh;&ﬁj{b&hon as per the gppended schedqles. )

Y has directed that
Attorney General’s office before furth
updated onnew developments.

e

Anne K. Mugo, MBS

Wwe await interpretation by the

€I action herein. We will keep you

ce.  PS/Treasury - for information.

CON FIDENTY A+



Appendix 1

SUMMARY- ESTIMATE TEACHERS PENSION ARREAR ARISING FROM LEGAL NOTICE NO. 534/19387
‘,x‘mmﬁ ﬁ No. of Monthly Pen. ﬁ _ [
Retired Teachers _ Arrears| Lumpsum Arrears| Total Arrears Kshs Kpounds
1997 3849 _ - - - -
1998 5019 805,079,882.81 429,375,937.50 1,234,455,820.31 61,722 791
1999 » 6079/ 1,887,754,612.50 | 1,094,350,500.00 2,982 105,112.50 149,105,256
2000 | 5068| 2,176,597,729.69 | 1,381,966,812.50 3,538,564,542.19 177,928,227 |
2001 | 4537] 2,224,111,500.00 | 1,560,780,000.00 3,784,891,500.00 189,244 575 |
2002 | 4927| 2,144,510,156.25 | 1,681,968,750.00 3,826,478,906.25 191,323,945 |
2003 | 1603]  674,863,101.56 599,878,312.50 1,274,741,414.06 63,737,071 ]
|TOTAL | 31,082 | 9,912,916,982.81 | 6,748,320,312.50 | _16,661,237,295.31 | 833,061,864.77 |
Total 1997 to 1999 4,216,560,932.81
5,101,220,320.31
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L. et
'tSﬂMATETEACHERSPENSKNIARREARSARBH#

ESTIMATE OF LUMPSUM DUE

5 ==0AE UF LUMPSUM DUE

Cadre

Retired

Prd ol

1997 B T Y] 300
1888 B47 300
1998 1,014 00
2000 B45 3oo
2001 800 300
2002 820 300
2003 267

P1 Teachers

300

300
J00
300
300
300
300
300

300

kYAA|
T3T
3T
771
1171
7N
3771

5484
5484
5484
54B4
54B4
5484

1722
1122
7722
+ T122
7122
1722

mm
4704
5700
6579
735)
7351
7353

5484
6771
8250
9731
10895
10995
10995

7722

9897
12012
14108
16354
15354
15354

151.311.375.00
198.627,312.50
238.987,125.00
199,155,837 50
188,550,000.00
216,832,500.00
- 62,928,562.50
1.257,392,812.50

879,496,500.00
1,155,753,000.00
1.388,823,000.00 ;
1.158,152,250.00
1.036,476,000,00
1,125,591,000.00

251,235,750.00
6,995,527,500.00

309,362,625.00
. 386,100,000,00
' 48B,899,125.00
-407,335,500.00
344,111.625,00
348,937,875.00
. 281,022,675.00
2,575,769,625.00

"151,311,375.00
?49,015,000.00
361,237,500.00
147,453 437 50
167,650,000.00
422,797,500.00
122,703,187.50

2,022,171,000.00

878,495,500.00
1,426,888,250.00
2,089,312,500,0p
2,055,065,562.50
2,078,055,000.00
2,256,723.750.00
503,708,437.50
11.289.350,000.00

309,362,625.00
494,850,000.00
760,509,750,00
744,081,500.00
684,212,625.00
693,808,875.00
578,653,675.00
4,265,489,250.00

Total Lumpsum Arrears

Appendix 2

Year Teachers Service Salag Due . LumEsum Pald LumEsum Due LumEsum Arrears
P2IP3IP4 Teachers® J ' &

19,390,687.50
122,250,375.0p
148,297,500.00
179,100,000.00
205,865,000,00
59,774,625.00
“764,778,187.50

271,235,250.0p
700,488,500,00
696,913,312.50
1,041,579 000.00
1.131,132,750.00
252,472 687 50
4,293,822,500.00

108,750,000.00
271,610,625.00
336,756,000.00
340,101,000.00
344,871,000.00
287,631,000.00
1,689,719,625.00

!
6,748,320,312.50

__________#_______ﬁ;__ﬁ______5_____________5________

5,337
11,082
=.=-=-=t
P2 Saladies used for ostimate
v

i’: ESTIMATE OF MONTHLY PENSIONS DUE
e '
g

ear

e P2iPdipg Teachers*
K-,

1997
1998
1999I
2000
2001
: = 2002
W v 2003

—

T P1Teachers .
. 189

o % 1908
= 1989
i 2000.
i 2001

: 2002
2003

2 4G 'K'to ‘R" Teachers

o 1687

: 1988
1998
2000
2001
2002
2003

Total No. of Teachers

Teachers

642

847
1,014
845
800
920
267
6,335

-2,566
3,372
4,052
3,379
3,024
3,284

733
20,410

B41

1.013

Service

00
300
300
300
300
300
300

300
- 300
300
300
300
300

300

o0
300
300
300
300
300
300

Sala

37N
T
774
3771
37
3T
77

5484
5484
54B4
5484
5484
5484

7722
7722
7722
1722
7722
7722
7722

Salary

i. i Retired Prd of 1997 No. of Monthly Penslans Monthly Pensions Monthly Pension
i »
Yo Cadre Y

Ous ’ manths
vple 3142 10

377
4704

5700,

6579
7353
1353
7353

5484 162 1,7B0.980,412.50 1,780,980,412,50 -

8771 150 2,167,036,875.00 2,675,602,068.75 508,566,091 75

8250 138 2,385,719,675.00 3,604,064,062.50 1,208,344,387 50

8731 126 1.824,089,793 75 3,238,728,260.94 1,412,638,457.10
10955 114 1,#75,9?8,3[!!}\00 2,961,228,375.00 1,484,250,075.00
10985 102 1.435,128,525 00 2,877,322,781:25 1,442,194,256 25
10895 90

7722

86887
12012
14106
16354
15354
15354

Pald

Due

Arrears

162 306,405,534.38 306,405,534.35 .
150 374,301,210.94 486,5908,750.00 92,607,539.06
138 412,252.790.63 623,134,687.50 210,884,095.88
126 312,670,601.56 547,238,164.06 , 233,568,562 50
114 268,683,750.00 523,901,250.00 255,217,500.00
102 276,461,437 .50 535,066,812.50

20

70,794,632.81
2,022,569,957.81

282,640,218.75

11,362,573,800 00

138,041,085.84
3,144,697 284,38

566,671,992.18
17,702,508,853.13

262,605,375.00
67,246,453.13
1,122,127,326.5¢

284,031,773.44
6,340,025,053.13

162 626,459315 g3 626,459,315,63 -
150 723,937,500,00 927,843,750,00 202,906,250.00
138 643,350,990.63 1,311,879,318.75 468,528,328.13
126 641,553 412.50 1,171,944 112,50 530,390,700.00
114 490,359,065.82 975,002,990 62 484,641,925 pg
102

80

444,895 790,63
327,400,734.38
4,097,956,808 35

BB4,606,315.63
650,985:609,38
6,548.721,412.60

Tolal Monthly Pensions Arrears

439,710,525.00
323,584,875.00
2,450,764,803 13

16,661,237 295 37

9,912,976,982.87




P.0. Box 1922-20100 Rl
~ NAKURU .
26" February 2013

MEMORANDUM TO THE ATTORNEY GENERAL IN RESPECT OF DELAYED PAYMENTS
OF THE RETIRED TEACHERS’ EMOLUMENTS.

1. NAKURU HCCC NO65/2006 SIMON P KAMAU &19 OTHERS VS. TEACHERS
SERVICE COMMISSION.

2. NAKURU CIVIL APPEAL NO 300 OF 2009-TEACHERS SERVICE COMMISSION
VS. SIMON P KAMAU & 19 OTHERS.

We refer to several assurances regarding the above subject matter, follow:ng candid and frank discussions
on this grave matter. You have on several occasions made serious commitments and undertaking to use
your good office to have this claim settled once and for all. Of great concern is a letter you wrote to the
chairperson of Parliamentary Departmental Committee on Education Research and Technology whereby
you assured the committee that you will seek Judicial intervention by filing an application in court
after receiving specific details about the implementation of the package contained in legal notice 534
pazetted on 11™ November 1997, We find this position most absurd and misleading due to the fact that
you assured us on 18" July 2012 in your chambers that there was no legal issue regarding the payment
and that you had advised the Government to comply with the Judgements and Court orders and pay the

dues without further delay. Further more the Appellate Court judgement is very clear even to a layman
that there would be not further interpretation.

As the custodian of the rule of law and defender of public interest you are: duty bound to exercise your
authonty to have the dues pai immediately. Refer to a letter we wrote to you on 7" September 2012 and
copied to the Controller of B':Eget and our lawyer Kimatta &Co advocates. Another one written ‘o the -
Controller of Budget and copied to you and our lawyer .On 3" October 2012 we wrote to the minister for
Finance and copied 10 you, the Controller of Budget and our lawyer. (Attached herein are the copies of the
said letters)|t is apperent that you are playing a hide and seek game whose motive is not clear to us. *
However what is crystal clear|to us is that the highest degree of impunity is evident in as far as this
issue is concerned . We wish to point out that we have run out of patience and will result to any available
means even f it means camping at your office until all our dues are paid, even if it means some dying
while waiting for payment‘Wl trust and believe that this money will be paid with immediate effect and
that this memorandum will reach the offices concerned as far as this issue is concerned.

Yours faithfully

Joseph M.N Mwenja
Chairman R.T 1997 Group

C.C ,——Jf—n’\/@—ﬁ/:ﬁ

I~ The Permanent Secretary
Ministry of Finance
NAIROB]

2. The Secretary to the Cabinet
Office of the President

. Controller of Budget
NAIROBI

(P8

FeN

- Kimatta &Company Advocates '
NAKURU ’
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- Retired Teachers (1997) Group Office
_ * P.O. Box 1922-20100 -
: " NAKURU
N - i September 2012

The Hon. Attorney Generals Chambers |
P.O. Box'40112-00100
NAIROBI
Dear Sir, " |

RI; PENSION DUES FO

R RETIRED TEACHERS 1997-2003

NAKURUHCCC NO 65 OF 2007-S]

MON P. KAMAU &19 OTHERS VS TEACHERS
SERVICE COMMISSION _

NAKURU, CIVIL APPEAL NO 300 OF

QUOQ—TEACHERS SERVICE COMMISSION
VS SIMON P. KAMAU &19 OTHERS

We refer to our first visit to your office on 18"
Comrmittee members who sought assistance fr

om you as far as their pension dues were
concerned:.You Jater addressed al] the other te
facilitate a meeting between ourselves jour la

achers in your chamnbers and promised to
‘ wyer and the Minister and P.S Finance
week beginning 23" July 2012 for the purpose of facilitating full payments of our long
awaited dues. ' ‘ '

July 2012 where you met the Executive

Having waited for a fortnight and failed to get a word from you as promised we decided
to cell agdin in your office on 1% Augugt 2012 While in Nairobi you prevail

lawyer to request us not to coine and meet you in your office because you had made
arrangements for the release of the money before 3 Ay gust 2017 because the money had
been budgeted for our payment in 2011/2012 and 2012/2013 finencial budget.

ed upon our

Having seen that no money was forthcomin
visit to your office on 5 September 2012

B as again promised by you we made a third
you referred us to a letter you had written

and personally met you. In your address 1o ug
to the Controller of Budget and that the matter
was Within her knowledge. we took the letter to her and held a discussion. She told us
that she had written to you on 8" August

‘ 2012 and you had not responded to that letter
and until'you did that there was little she

could do. She promised to communicate with
you and give us a feed back on or before 24" September 2012. This purely left the ball in
your coutt. If the law office cannot b

able to assist the poor Retired Teachers to get their
rightfully earned money and the court

having ordered that the money be released, we
shall be left with no other alternative b

ut to seek for audience from the office of the
Prime Minister .We expect to get thism
letter. _

oney in the next 14 days from the date of this

£
We fall under the category of old members of the societ
the constitution Part 3 Section 57
By withholding the payments of our dues for whatever reason and taking into
consideration the legal fiurdles that we have gone through and surmounted is tantamount
to consigning us to servitude:and total denial of our fundamental human rights at our
sunset years. e

y Whose rights are enshrined in

1...,,;"- ‘



Kindly sir ;we are asking you to exercise your legal and constitutional powers and hairc '
compassion on these senior.citizens and use your good office to facilitate the payment of
all our dues.

Yours faithfully .

P Joseph M NiMwenja
- Chairman
For and onibehalf of
The retired teachers (1997) group

B
@) The Controller of Budget

Office of the'controller of Budget
Bima House

NATROBI

Kimatta &Co Advocates
- Equator Housge

P.Q. Box 3300-20100
NAKURU
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Retired Teachers (1997) Group Office
P.O. Box 1922-20100
NAKURU

7" September 2012

e S
=,

A

The Cc»ntrgo\'l'er of Budget
Bima House 12" floor
Haramb'@é Avenue
NAIRDBI

Dear,

" RLE: PENSION DUES FOR RETIRED TEACHERS (1997-2003)
Referkncé is made to our visit in your office on 5™ September 2012 where we were
warmly welcomed-by you and-your staff. 1t 1s gratifying to note that we were accorded
o very high' respect as representatives of hundreds of Retired Teachers who had travelled

from all over the country to look for their pension emoluments which they believe is
being withheld unjustifiably some where within the corridors of power.

After candid and len

gthy deliberations it was amicably agreed that a response o your
letter dated 8™ August 2012 addressed to the Attorney General would be sougpht
g (2

imnjediately in order to hasten the authorization of payments of decretal sum to the
applicants in terms of section 21(3) of the Government proceedings Act. It was further

agreed that even if the whole amount cannot be disbursed immediately. then the budgeted

allocation-of kshs3.34billion for the year 2011/2012 and kshs 3.6 billion for the year
2012/13 should be paid without further delay.

We also agreed that since the j

I|udgf:me:m in reference covers the teachers who retired
between 1* July 1997 and 30" June 2007 the question of capturing other Retired
)

Tehchers who do not follow in this bracket or other cadres of public service and the
Police sérvice does not arise.

LegalNotice No 534 of 11" November 1997 is very explicit on who should be covered
L)

oy this package .We concluded our discussions by you promising that you will do all in
your power to get the payment processed and disbursed as soon as you get legal
response ‘from the Attorney General. To show your commitment and compassion 1o our
cquse, you asked for our contact for ease of communication. We fixed 24" September
2012 asiour scheduled meeting day in the event of nothing tangible coming oul of the
meeting of 5™ September 2012.

Atthe end of it all you authorizea your P/A to accompany us to assure the Retired
Teachers who had converged outside your office that you would act in as far as

payments of their dues was cancerned on or before 24" September 2012 After she had
deliverecyour message hundreds of the Retired Teachers went away a satishied fot with
pne messap€ of hope and expectations to the rest of the members throughout the
Republic.
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On behalf of the Retired Teachers wh
orders and who are very hopeful of a
officerwe are very confident that you will exercige y

the dues released without much ado. Any othet delay will cause untold suffering and

mental anguish to the retirees concerned. We are asking for what legally andrightfully
belongs to'us. PLEASE PAY US NOW

0 are beneficiaries of the judgments and Court
positive outcore arising from our visit to your-

Our constitutional mandate to have

Yours faithfully

Joseph M.N Mwenja
Chairman

IFor and or. behalf of
The retired teachers (1997) group

C.C

Theallormey general

P.O. Box'40112-00100
NAIROBI

Kimattai&Co Advocates
EquatoriHouse

P.O. Box:3300-20100
NAIKURU
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Retired Teachers (1997) Group office
P.O. Box 192720100
_ Nakuru

3 October 2012

-

Hon Robinson Njeru Githae
Minister foriFinance,

, EGH, M.P,
Ministry of _Fi*imnce,

- Treasury Bxiilding.

Nairobi.

RE PIENSTON DUES FOR RETIRED TEACHERS 1997-2003

|

") NAKURU HCCC NO 65 OF 2006 SIMON-P-
TEA

\CHERS SERVICE COMMISSION.
—== 28 SERVICE COMMISSION,

b) NAKURU CIVIL APPE

AL NO 300 OF 2009-TEACHERS SERVICE
COMMISSION VS 81w ON P KAMAU &19 OTHERS.
7 . — — ————AMAU &19 OTHERS.

We refer 1oia letler
Education, Attorne

addressed 10 you by us on §™ May
National Alssembly

2012 and copied (o the Minister for
y General and to all members of Parliamen| through the Speaker of the

[

The genesis of our :etter 1s the non payment of our long awailed emoluments which is
long overdue, having pone tlin‘dtngh all the legal

procedures and culminating in the
‘ . ‘ bty { .
Judgement-of the High Court:and the Court of A

ppeal in our favour We instituted a
Iudicial reyiew having awailec{i, for payment 10 no avail. a
. \ \
compelling the defendant 101113‘5

ten the payments to ¢
date no payment has been effdcled |
of Mandamus to that effect.

Y mow has been addressed b omey General and hence
ausible, reason why our dues cannot be disbursed immediaiely
provided for by section 21(3) of the Covernment Proceeding;s
noting that this matter has been exhausiively discussed in

oécasic_ihs and conclusive decisions re

parding payments artived at.

we do not find any pl
through our lawyer as
Actlt is also worthy
Parliament on several

On 12" june 2012 p

arliament, went a ste
H

on. lohn Pesa M P for M'ig”dfi'ic'li;'ectin
the affected teachers withou( 'furth
delay~of our payments:Being sen;
developrient of education poli
Impress upon you that (he cl
medication as avesult ©

p further and passed a motion sponsored by the
g that a decretal sum, of 17.6 billion be paid to
2r ado. Sir we are |efy wendering what has caused the
dr citizens who have Immensely contributed tg the
cies and programmes in this Fepablic: we would like to
aimants are elderly

men and women most of whom are on
fmyriad a:lments on account of their advanced Ege
s



Yours ‘fﬁ'ithf'_ul ly

Joseph M N Mwenja
Chairman

Retired teachers (1997) Group

The Hon, Attorney Genera) *

P.0. Box 40112-00100 *] W
NAIROB): il

ﬂﬁ)‘ The CQlwll'oiler of Budget

Bima House 12 floor
Harambee Avenye

NAIROB] !

Kimatta &Co Advocales
Equator House

P:O. Box ¥300-20100
NAKURU

ease of our dyes forthwit
.

aid dues is causing them untold
g results .Please be passionate
1. The buck stops with you



T 23030012
Speaker
National Assembly
NAIROBI

We the plaintiffs on behalt of the Retired Teachers wish to appea] to the Parliamentary
Cemmittee on Education to summon the following

1. Minister for Finance

2. P.S Finance

Y

3. Attorney General
To show cause to the committee as to why they have failed to settle our dues following
numerous Court orders and promises to Parhament.

Yours faithfully
1. SIMON P KA»uAU
2. PATRICK W. MWANG]I
JOSEPH M.N MWENJA
4. AMOS K THUO
5. DAVID KAMAU
6. GEDRAPH MKIMATTA
7. MARY T.N WAINAINA
8. ROBERT GITAU
9. MARY NDUNG’U
10. KENNETH A.N"WANG’OMBE
11. MAGDALINE A.OMONDI
12. KARANJA WAWERU
153. LINAH C MARITIM
14. CYRUS W.G WAMBIA
15. ROP RERIMOI DICK t
16. MATHEW NAIBEI
17. GEORGE K KIBIDI
8. JOHN KIMANI NJOROGE
19. STEPHEN GICHUKI KANAI
20. ANN TUMOM LIVINGSTONE

U8 ]

[or and on behalf of all
Retired Teachers represented in this matter

9 : ‘

\:\,o\ S /\5@) /

\\80}/ 1999, \\U\\L/
._/

St vt e e T
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OPEN LETTER TO ALL HON. MEMBERS OF PAKIIAM LYY

We the retired teachers under the auspecies of retired teachers 1997 Group who retired between
July 1997 and 2007 numbering 52,338 who are beneficiaries of Legal Notice No.534 of 1 1”‘_
November 1997 and also judgement and decree holders of HCCC No. 65/06 and Court of Appeal -
Case No.300/09 do hereby wish 1o (hank you most profoundly for having taken
Leen interest in this teachers case, right from the judgement delivered in our favour, in the High
Court at Nakuru on 23" October 2008 and subsequent judgement in the Court of Appeal sitting in
Nakuru, which upheld the Superiors Court judgement on 12" November 2010.

It is gratifying to note that on 15" April 2010 barely a month after judgement, Hon. John Pesa
M.P for Migori asked the Minister for Education to state the Ministry’s posilion*on the dues of
{housands of teachers who retired between 1997 and 2007 and are yet to receive money as ordered
by the High Court. He also asked why the TSC deliberately refused to implement court order issued
by the High Court in Nakuru.

We also note with great satisfaction and appreciation that all along you have stood by us in the
struggle of looking for our lost money. As a testimony of your concern and commitment to our
struggle, the question on delayed payments of our dues has been asked several times on different
occasions in the August house. The highlights of this question and answer session began
immediately the judgement of the civil suit No 65/06 was delivered on 23" October 2008.

Just to quote some of the dates when this matter was raised in parliament, the following honourable
members raised this issue since it could not be raised by all of you.
23" Tune 2010-Hon Mungatana and Hon. Olago raised the retirees issue in parliament

7" Dec. 2010-Hon. Pesa Hon.Rutere, Hon James Maina Kamau raised this issue.

19 Nov. 2011- Hon.Pesa, Hon Kabogo, Hon Njoroge Baiya and Hon. M. Karua raised .
the payment issue.

g Nov. 2011- Hon. Pesa, Hon Kabogo, Hon. M. Karua raised the payment issue.

22" Feb 2012-Hon. Pesa, Hon B. KKhalwale, Hon. Olago, Hon.M.Karua, Hon. G.
Imanyara and Hon. Koech raised the same issue on payments.

The Hon. Koech confirmed to parliament that as a committee and together with the entire
parliament, you approved the Kshs. 3 34 billion for our [[payment and this was out of Kshs.16
billion plus what we required .In answer the' Minister for Finance promised as an honourable
member and a gentleman to undertake to go to the office of the Attorney General's and wait for lega
opinion so that this matter moves ahead. He even said the money is there.

Hon. Members these retired teachers are passing away at an alarming rate because of poor healtk
due to lack of funds to buy drugs and for their families upkeep. Yet a lot of their money 1s lying
somewhere. We are therefore appealing to you to continue being our voice as our sons and daughter
unti) we get all these dues. We fear the money might be returned to the Treasury which will cause
more delay and suffering to the claimants and their dependants and beneficiaries. We shall forever
remain grateful and pray that the Almighty GOD gives all of you good health, sound mind and bless
all your FUTURE undertakings. We promise to stand by you during the general elections because
you have always stood with us during the hour of our need.

Written and compiled by the plaintiffs for and on behalf of all others.

i 5 g
QIGNED-HYZRI4 5 M.N. Mwenja - CHAIRMAN RETIRED TEACHERS (1997) GROUI
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HON. BENJAMIN KIPKIRUI LANGAT
MEMBER OF PARLIAMENT — AINAMOI

HON. SALLY JEMNGETICH KOSGEI
MEMBER OF PARLIAM ENT - ALDAI

HON. EDWIN OCHIENG YINDA
MEMBER OF PARLIAMENT - ALEGO/USONGA

HON. OJAAMONGSON. SOSPETER ODEKE
MEMBER OF PA RLIAMENT = AMAGORO

LTON. BENEDICT FONDO GUNDA
MEMBER OF PARLIAMENT - BAHARI

HON. SAMMY SILAS KOMEN MWAITA
MEMBER OF PARLIAMENT = BARINGO-CENTRAL

HON. ASMAN ABONGOTUM KAMAMA
MEMBER OF PARLIAM ENT - BARINGO WAST

HON. WILLIAM C. KIPKORIR
MEMBER OF PARLIAM ENT - BARINGO NORTH

HON. CHARLES CHERUIYOT KETER
MEMBER OF PARLIAM ENT-- BELGUT

HION. CH RISTOPHER MOGERE OBURL
MEMBER OF PARLIAM ENT - BOBASI

HON. SIMON OGARI
MEMBER OF PARLIA MENT — BOMACHOGE

CHON. BEATRICE CHERONO KONES

MEMBER O PARLIAMENT — BOM Bl

_HON. CHARLES ONYANCHA

MEMBER OF PARLIAMENT - BONCHARI

FION. OGINGA, O BURU
MEMBER OF PARLIAMENT - BONDO

CLION. ABABU NAM WAMBA

MEMBER OF PARLIAMENT - BUDALANGH

LON. BIFWOLL WAKOLI SYLVESTER ’
MEMBER OF PARLIAM ENT - BUMULA '

_HON. ABDI NASIR NUH

MEMBER OF PA RLIAMENT - BURA
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CHON. WILBER OTTICHILO KHASILWA T e

HON FRANKLIN BETT
MEMBER OF PARLIAMENT - BURET

HON. OPARANYA, WYCLIFFE AMBETSA

MEMBER OF PARLIAMENT - BUTERE

CHON. ALFRED BWIRE ODHIAMBO

MEMBER OF PARLIAMENT - BUTULA

.HON. GITOBU IMANYARA

MEMBER OF PARLIAMENT — CENTRAL IMENTI

_HON. KAIEMBE, RAM ATHAN SEIF

MEMBER OF PARLIAMENT - CHANGAMWLE

_HON. ISSAC KIPRONO RUTTO

MEMBER OF PARLIAMENT — CHEPALUNGU

 HON. JOSHUA SEREM KUTUNY

MEMBER OF PARLIAMENT — CHERANGANY

5 HON. BETH WAMBUI MUTO

MEMBER OF PARLIAMENT - DAGORETTI

. HON. BARE ADEN DUALE

MEMBER OF PARLIAMENT - DUKIS

. HON. MOSES K. LESSONET

MEMBER OF PARLIAM ENT - ELDAMA RAVINE

;. HON. MARGARET JEPKOECH KAMAR

MEMBER OF PARLIAMENT - ELDORET EAST

_HON. RUTO, SAMOEI WILLIAM K

MEMBER OF PARLIAME! IT - ELDORET NORTH

HON. PERIS CHEPCHU MBA
MEMBER OF PARLIAMENT - ELDORET SOUTH

HON. FERDINAND NDUNGU WAITITU
MEMBER OF PARLIAMENT - EMBAKASI

2. HOMN. ELLIAT KIPTARBEI LAGAT

MEMBER OF PARLIA MENT - EMGWEN

MEMBER O PARLIA MENT - EMUHAYA
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48.

49.
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HON. SUGOW. AHMED ADEN
MEMBER OF PARLIAMENT - FAFI

. HON. PAUL OTUOMA NYONGESA

MEMBER OF PARLIAMENT - FUNYULA

. HON. MUTAVA MUYIMI

MEMBER OF PARLIAMENT - GACIOKA

HON. DHADHO GADDAE GOGIHANA

MEMBER OF PARLIAMENT - GALOLE

. HON. FRANCIS S. K. BAYA

MEMBER OF PARLIAMENT - GANZE

. HON. MUNGATANA, DANSON BUYA

MEMBER OF PARLIAMENT - GARSEN

HON. KENNETH, PETER
MEMBLER OF PARLIAMENT - GATANGA

KENYATTA UHURU
MEMBER OF PARLIAMENT - GATUNDU SOUTH

. HON. MIDIWO. WASHINGTON JAKOYO

MEMBER OF PARLIAMENT - GEM

. HHON. KARUA, MARTHA WANGARI

MEMBER OF PARLIAMENT - GICHUGU

HON. PETER NJOROGE BAIYA
MEMBER OF PARLIAMENT - GITHUNGURI

. HON. IOHN MBADI NGONGO

MEMBER OFF PARLIAMENT - GWASI

HON. KHANIRI, GEORGE MUNYASA
MEMBER OF PARLIAMENT - HAMIS)

FION. NTOITHA M"MITHIARU
MEMBER OF PARLIAMENT - IGEMBE NORTH

HON. FRANKILIN MITHIKA LINTURI
MEMBER OF PARLIAMENT - IGEMBE SOUTH

HON. HAIl YUSUF MOHAMMED
MEMBER OF PARLIAMENT - [IARA

HON. BONI KHALWALLE (DR.)
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MEMBER OF PARLIAMENT - IKOLOMANI

L HON KUTHL MOHAMMED. ABDI

MEMBER OF PARLIAMENT - ISIOLO NORTH

. HON. ABDUL BAHART ALI

MEMBER OF PARLIAMENT - ISIOLO SOUTH

. HON. WILLIAM KABOGO GITAU

MEMBER OF PARLIAMENT - JUIA

. HON. POGHISIO, SAMUEL LOSURON

MEMBLER OF PARLIAMENT - KACHELIBA

~HON.NDAMBUKI, GIDEON MUSYOKA

MEMBER OF PARLIAMENT - KAITI

. FHON. NKAISSERRY, JOSEPH KASAINE

MEMBER OF PARLIAMENT - KAJIADO CENTRAL

. HON. SAITOTI. GEORGE

MEMBER OF PARLIAMENT - KAJIIADO NORTH

38, HON. SAMUEL KAZUNGU KAMBI

MEMBER OF PARLIAMENT - KALOLENI

. HON. YUSUF HASSAN ABDI

MEMBER OF PARLIAMENT - KAMUKUNUI

. HON. JAMES MAINA KAMAU

MEMBER OF PARLIAMENT - KANDARA

HON. ALFRED KHAN'GATI
MEMBER OF PARLTAMENT - KANDUY!|

FION. JOHNSON NDUYA MUTHAMA
MEMBER OF PARLIAMENT - KANGUNDO

HON. JULIUS RECHA MURGOR
MEMBER OF PARLIAMENT - KAPENGURIA

FION. JAMES G. KWANYA REGE
MEMBER OF PARLIAMENT - KARACHUONYOQ

HON. ELIZABETH ONGORO
MEMBER OF PARLIAMENT - KASARANI

HON. JOSEPH OYUGI MAGWANGA
MEMBER OF PARLIAMENT - KASIPUL-KABONDO
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HON. WAVINYA NDETI
MEMBER OF PARLIAMENT - KATHIANI

HON. CHEPKITONY, LUCAS KIPKOSGEI
MEMBER OF PARLIAMENT - KEIYO NORTH

HON. JACKSON KIPLAGAT KIPTANUI
MEMBER OF PARLIAMENT - KEIYO SOUTH

HON. EVANS BULIMO AKULA
MEMBER OF PARLIAMENT - KHWISERO

HON. STANLEY MUNGA
MEMBER OF PARLIAMENT - GITHUNGURI ~ KIAMBAA

. FHION. PHILIP KYALO KALOKI

MEMBER OF PARLIAMENT - KIBWEZI

HON. NEMESYUS WARUGONGO
MEMBER OF PARLIAMENT - KIENI

FION. JAMLECK IRUNGU KAMAU
MEMBER OF PARLIAMENT - KIGUMO

. HON. BARNABAS MUTURI C. MWANGI

MEMBER OF PARLIAMENT - KIHARU

FION. LEWIS NGUY AT NGANGA
MEMBER OF PARLIAMENT - KIKUYU

HON. GIDEON SITELU KONCHELA
MEMBER OF PARLIAMENT - KILGORIS

HON. JOFHN HARUN MWAU
MEMBER OF PARLIAMENT - KILOML

HON. DAVID ESEILI SIMIYU
MEMBER OF PARLIAMENT - KIMILILI

FHION. RAL SAMUEL GONZ]
MEMBER OF PARLIAMENT - KINANGO

HON. DAVID MWANIKI NGUGI
MEMBER OF PARLIAMENT - KINANGOP

. HON. KIMUNYA, AMOS MUHINGA

MEMBER OF PARLIAMENT - KIPIPIRI

. FHON. KIPRONO LANGAT 1. MAGERER
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MEMBER OF PARLIA MENT - KIPKELION

- HON. JOSEPH GITAR]
MEMBER OF PARLIA MENT - KIRINYAGA CENTRAL

HON. HASSAN ALl TOHO
MEMBER OF PARLIAMENT - KISAUNI

FION. NYONG'O. PETER ANYANG'
MEMBER QOF PA RLIAMENT - KISUMU RURAL

- HON. SHABBIR A FIMED SHAKEEL AHMED
MEMBER OF PARLIA MENT - KISUMU TOWN EAST

HON. JOHN OLAGO ALUOQCH :
MEMBER OF PARLIA MENT - KISUMU TOw N WEST

HON. NGILU. CHARITY K ALUK] B
MEMBER OF PAREIAMENT - KITUT CENTR A L

HON. ISAAC MULATYA MUOK]|
MEMBER OF PARLIAM ENT - KITUI SOUTH

HON. CHARLES M UTISYA NYAMA]
MEMBER OF PARLIA MENT - KITUI WEST

- HON. RICHARD MOMOIMA ONYONKA
MEMBER OF PARL|A MENT - KITUTU CHACIHE

- HON. WALTER NYAMBAT]

MEMBER OF PARLIA MENT - KITUTU MASABA

-HON. JULIUS KIPYEGON KONES

MEMBER OF PARLIA MENT - KONOIN

>. HON. ZAKAYO KIPKEMOLI CHERUIYOT

MEMBER OF PARLIA MENT - KURESO]

HONMACHAGE WILFRED GISUK A

MEMBER OF PARLIAM ENT - KURIA

HON. WEKESA. NOAH MUHALANGANGA
MEMBER OF PARLIAMENT - KWANZA

98. HON. MAALIM FARAH

29.

MEMBER OF PARLIAM ENT - LAGDERA

FION. KIUNJUR]. FESTUS MWANG]
MEMBER OF PARLIA MENT - LAIKIPIA EAST

ne
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105,
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108,

109.

110.

[11.
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114,

L16.

HON. NDIRITU MURHTHI
MEMBER OF PARLIAMENT - LAIKIPIA WEST

HON. JOSEPH LEKUTON
MEMBER OF PARLIAMENT - LAISAMIS

HON. ABU MOHAMED CHIABA
MEMBER OF PARLIAMENT - LAMU EAST

HON. TWAHA, YASIN FAHIM
MEMBER OF PARLIAMENT - LAMU WEST

HON. ODINGA, RAILA AMOLO
MEMBER OF PARLIAMENT - LANGATA

HON. DAVID NJUGUNA KIBURI MWAURA
MEMBER OF PARLIAMENT - LARI

HON. MWALIMU MASUDI MWAHIMA
MEMBER OF PARLIAMENT - LIKONI

HON. PETER MUNGAI MWATHI
MEMBER OF PARLIAMENT - LIMURU

HON. TUDAH KATOO METITO
MEMBER OF PARLIAMENT - LOITOKITOK

HON. KHWA SHAKHALAGA JIROGO
MEMBER OF PARLIAMENT - LUGARI

FION. ATANAS MANYALA KEYA
MEMBER OF PARLIAMENT - LURAMBI

FION. VICTOR KIOKO MUNYAICA
MEMBER OF PARLIAMENT - MACHAKOS TOWN

HON. AMASON KINGL JEFFAH
MEMBER OF PARLIAMENT - MAGARINI

HON. GIDION KIOKO MBUVI
MEMBER OF PARLIAMENT - MAKADARA

HON: PETER L. KILL
MEMBER OF PARLIAMENT - MAKUENI

HON. SHITANDA, PETER SOITA
MEMBER OF PARLIAMENT - MALAVA

FION. MALTTHA (.LJEDIEC)N MUNGARO
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119.

129.

132.

MEMBER OF PARLIAMENT - MALINDI

HON. HUSSEIN MOHAMED ABDIKADIR
MEMBER OF PARLIAMENT - MANDERA CENTRAL

HON. MOHAMED HUSSEIN ALI
MEMBLER OF PARLIAMENT - MANDERA EAST

HON. MOHAMED, MUHAMUD MAALIM
MEMBER OF PARLIAMENT - MANDERA W EST

HON. EMILIO MUREITHI KATHURI
MEMBER OF PARLIAMENT - MANYATTA

HON. MBAU, ELIAS PETER
MEMBER OF PARLIAMENT - MARAGWA

HON. KILIMO, LINAH JEBI
MEMBER OF PARLIAMENT - MARAKW ET EAST

HON. BOAZ KIPCHUMBA KAINO
MEMBER OF PARLIAMENT - MARAKWET WEST

HON. MBAIL BENSON ITWIKU
MEMBER OF PARLIAMENT - MASINGA

HON. CLEMENT MUCHIRI WAMBUGU
MEMBER OF PARLIAMENT - MATHIOYA

HON. EMPRAIM MWANGI MAINA
MEMBER OF PARLIAMENT - MATHIRA

FION. CHIRAU ALI MWAKWERLE
MEMBER OF PARLIAMENT - MATUGA

HON. WERE, DAVID AOKO
MEMBER OF PARLIAMENT - MATUNGU

HON. KAIJWANG. GERALD OTIENO
MEMBER OF PARLIAMENT - MBITA

HON. MUTULA KILONZO
MEMBER OF PARLIAMENT - MBOONI

FION. JOHN PESA DACHE
MEMBER OF PARLIAMENT - MIGORI

HON. HELLEN JEPKEMOI] SAMBILI
MEMBER OF PARLIAMENT - MOGOTIO
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HON. JOSEPH NGANGA KIUNA
MEMBER OF PARLIAMENT - MOLO

FION. DAVID K. KOECH
MEMBER OF PARLIAMENT - MOSOP

HON. MOHAMUD MOHAMED ALI
MEMBER OF PARLIAMENT - MOYALE

HON. OMAR MBWANA ZONGA
MEMBER OF PARLIAMENT - MSAMBWENI

HON. FRED CHESEBE KAPONDI
MEMBER OF PARLIAMENT - MT. ELGON

THON, OLWENY, PATRICK AYIECHO

MEMBER OF PARLIAMENT - MUHORON-

HON. KABANDO WA KABANDO
MEMBER OF PARLIAMENT - MUKUR WEINI

HON. BENJAMIN JOMO WASHIALL
MEMBER OF PARLIAMENT - MUMIAS

HON. KILONZO. JULTAS KIEMA
MEMBER Of’ PARLIAMENT - MUTITO

HON. BALALA. MOHAMMED NAIIB
MEMBER OF PARLIAMENT - MVITA

HON. DANIEL MUTUA MUOKI
MEMBER OF PARLIAMENT - MWALA

HON. ANDREW CALIST MWATELA
MEMBER OF PARLIAMENT - MWATATE

HON. PETER NIUGUNA GITAU
MEMBER OF PARLIAMENT - MWEA

HON. MUSYOKA. STEPHEN KALONZO
MEMBER OFF PARLIAMENT - MWINGENORTH

HON. MUSILA. DAVID
MEMBER OF PARLIAMENT - MWINGIT SOUTH

HON. JOFHN MICHAEL NIENGA MUTUTHO
MEMBER OF PARLIAMENT - NAIVASHA

HON. LEE MALYANI KINYANJUI 08 hpp o
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MEMBER OF PARLIAMENT - NAKURU TOWN

HON. OKEMO, CHRYSANTHUS
MEMBER OF PARLIAMENT - NAMBALE

HON. NTIMAMA, WILLIAM RONKORUA OLE
MEMBER OF PARLIAMENT - NAROK NORTH

HON. NKOIDILA OLE LANKAS
MEMBER OF PARLIAMENT - NAROK SOUTH

HON. JEREMIAH NGAYU KIONI
MEMBER OF PARLIAMENT - NDARAGWA

HON. JOSHUA ORWA OJODE
MEMBER OF PARLIAMENT - NDHIWA

HON. GITHAE ROBINSON-NJERU- e
MEMBER OF PARLIAMENT - NDIA

HON. JAPHET M. KAREKE MBIUKI
MEMBER OF PARLIAMENT - NITHI

HON. FRANCIS CHACHU GANYA
MEMBER OF PARLIAMENT - NORTH HORR

HON. SILAS MURIUK! RUTEERE
MEMBER OF PARLIAMENT - NORTH IMENTI

HON. WILFRED MORIASI OMBUI

MEMBER OF PARLIAMENT - NORTH MUGIRANGO/BORABU

HON. POLLYINS OCHIENG ANYANGO
MEMBER OF PARLIAMENT - NYAKACH

HON. FREDRICK OTIENO OUTA
MEMBER OF PARLIAMENT - NYANDO

HON. ROBERT ONSARE MONDA

MEMBER OF PARLIAMENT - NYARIBARI CHACHE

HON. SAMSON KEGENGO ONGERI

MEMBER OF PARLIAMENT - NYARIBARI MASABA

HON. PETER EDICK OMONDI ANYANGA
MEMBER OF PARLIAMENT - NYATIKE

HON. ESTHER MURUGEMATHENGE
MEMBER OF PARLIAMENT - NYERI TOWN
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177.
178.
179.
180.
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FION. ERASTUS KIHARA MUREITHI
MEMBIEER OF PARLIAMENT - OL' KALAU

HON. KIBAKI, MWAI
MEMBER OF PARLIAMENT - OTHAYA

HON. MARTIN OTIENO OGINDO
MEMBER OF PARLIAMENT - RANGWE

FHION.NICHOLAS O. GUMBO
MEMBER OF PARLIAMENT - RARIEDA

HON. LUKA KIPKORIR KIGEN
MEMBER OF PARLIAMENT - RONGAI

HON. DALMAS ANGANGO OTIENO
MEMBER OF PAREIAMENT - RONGO

El(_)N.. CECILY MUTITU MBARIRE
MEMBER OF PARLIAMENT - RUNYENJES

HON. WYCLIFFE MUSALIA MUDAVADI
MEMBER OF PARLIAMENT - SABATIA

HON. EUGENE LUDOVIC WAMALWA
MEMBER OF PARLIAMENT - SABOTI

HON. HUSSEINTTARRY SASURA
MEMBER OF PARLIAMENT - SAKU

HON. RAPHAEL LAKALEI LETIMALO
MEMBER OF PARLIAMENT - SAMBURU EAST

HON. LESIRMA. SIMEON SAIMANGA
MEMBER OF PARLIAMENT - SAMBURU WEST

HON. JUSTUS KIZITO MUGALI
MEMBER OF PARLIAMENT - SHINYALU

HON. LENNY MAXWELL KIVUTI
MEMBER OF PARLIAMENT - SIAKAGO

FION. WILSON MWOTINY LITOLE
MEMBER OF PARLIAMENT - SIGOR

HON. WETANGULA, MOSES MAKISA
MEMBER OF PARLIAMENT - SIRISIA

HON. JOYCE CHERONO LLABOSO



MEMBER OF PARLIAMENT - SOTIK

I84. HON. MURUNGI, KIRAITU
MEMBER OF PARLIAMENT - SOUTH IMENTI

184. HON. MANSON NYAMWEY A
MEMBER OF PARLIAMENT - SOUTH MUGIRANGO

185. HON. MARGARET WANIIRU KARIUK]
MEMBER OF PARLIAMENT - STAREHE

186. HON. NELSON RIBUTHI GAICHUHIE
MEMBER OF PARLIAMENT - SUBUKIA

187. HON. SHABAN. NAOMI NAMS]
MEMBER OF PARLIAMENT - TAVETA

[88. HON. FRANCIS THOMBE NYAMMO
MEMBER OF PARLIAMENT - TETU

189. HON. ALEX MUTHENGI MBURI MWIRU
MEMBER OF PARLIAMENT - THARAK A

1900 HON. MUNYA PETER GATIRAU
MEMBER OF PARLIAMENT - TIGANIA EAST

[9r. HON. MWIRIA, VALERIAN KILEM]I
MEMBER OF PARLIAMENT - TIGANIA WEST

192. HON. KOSGEY, HENRY KIPRONO
MEMBER OF PARLIAMENT - TINDERET

193. FON. ETHURO. DAVID ETHURO
MEMBER OF PARLIAMENT - TURKANA CENTRAL

194, HON. MUNYES. JOHN KIYONGA
MEMBER OF PARLIAMENT - TURKANA NORTH

1935. HON.JOSEPHA T NANOK KOLI
MEMBER OF PARLIAMENT - TURKANA SOUTH

196. HON. AGGREY JIAMES ORENGQ
MEMBER OF PARLIAMENT - UGENYA

197, HON. CYPRIAN OJWANG OMOLLO
MEMBER OF PARLIAMENT - URIR]

198. HON. YUSUFU KIFUMA CHANZU
MEMBER OF PARLIAMENT - VIHIGA
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HON. DANSON MWAZO MWAKULEGWA
MEMBER OF PARLIAMENT - VOI

HON. IBRABIM ELMI MOHAMED
MEMBER OF PARLIAMENT - WAILR EAST

HON. HUSSEIN GABBOW MOHAMMED
MEMBER OF PARLIAM ENT - WAJIR NORTH

HON. MAHAMUD MUHUMED SIRAT
MEMBER OF PARLIAMENT - WAIIR SOUTH

HON. ADAN KEYNAN WEHLIYE
MEMBER OF PARLIAMENT - WAIIR WEST

HON. WEKESA B.A. SAMBU

MEMBER OF PARLIAMENT - WEBUYE

HON. IAMES ONDICHO GESAMI

MEMBLER OF PARLIAMENT - WEST MUGIRANGO

FHON. GUMO, FREDRICK OM ULA
MEMBER OF PARLIAM ENT - WESTLANDS

HON. THOMAS LUHIND] MW ADEGHU
MEMBER QF PARLIAM ENT - WUNDANY I

HON. KILONZO CHARLES MUTAVI
MEMBER OF PARLIAMENT - YATTA

HON. YAKUB MOHAMMAD DOR
HON. NYAMWEYA GEORGE OMARI
HON. ABDALLA AMINA ALl

HON. MUSIKARI KOMBO

MON. JOE NYAGA

DATED AT NAKURU THIS 17th DAY OF April 012

RECEIVEDBY

ON BEHALF OF ALL

(Signature

THE HONOURABLE MEM BERS OF PARLIAMENT.

)



DELAY IN PAYMENT OF RETIREMENT BENEFITS
TO RETIRED TEACHERS

The Minister for Nairobi Metropolitan Development (Mr. Githae): Mr.
Speaker, Sir, on 14" February, this year the Member for Migori Mr. John Pesa sought a
Ministerial Statement from the Acting Minister for Finance on the delay in payment of
retirement benefits to teachers who had retired between 1987 and 2003. In particular, he
wanted the Minister to address the following issues:

(a) Delay in payment of Kshs3.34 billion in the current financial year 1o the
concerned retired leachers.

(b) The number of teachers whose revised pension details have been prepared by 59 338
the Teachers Service Commission and submitted to the Pensions Department for payment =/ s ke
out of the 32,082 retired teachers that were due to benefit from the total amount of Bowb"_"’
Kshs16.7 billion. ~ M o o tlun

(c) Failure to effect the retired teachers’ payments before the court case. Sty

M. Speaker, Sir, the Government allocated Kshs3.34 billion in the Consolidated
Fund Pensions budget for the Recurrent Financial Year 2011/2012 to piy revised pension
to teachers who retired between 1997 and 2003. The teachers have, however. nol been
paid those dues owing to a legal query raised by the Controller of Budpet which required
the guidance and opinion of the Attorney-General. My Ministry has, therefore, formally
sought for guidance from the Attorney-General. Payment will be effecied after receipl of
the feedback from the Attorney-General.

Secondly. Mr. Speaker. Sir, from the foregoing, none of the pension claims for the
31,082 retired teachers due to benefit from the court award have bee submitted 1o the
pensions department by the Teachers Service Commission (1SC). The process had to be
halted following the query from the Controller of Budget. The two institutions: the TSC
and the Pensions Department. have already agreed on the modalities of processing
payments which will commence as soon as the legal hitch is cleared and the Controller of
Budget approves the withdrawal of funds from the Consolidated Fund.

Lastly, it may be noted that payment of teachers’ retirement bznefits did not fall
under the indicated category of white elephants. The teachers had already heen paid their
pensions based on the last salary they earned before retirement. They subsequently went
to court to have their salary matter adjudicated since the 1997 salary agreement captured
insthe Legal Notice No.534 of 1997 had not been honoured by the Goverhment then in
office. It may be noted that in the year 2003 the Government negotiated another
agreement with the teachers and which has been fully implemented. The court therefore
entered judgment in the teachers’ favour which is now under timple mentation pending
resolution of the legal hitch.

Mr. Speaker, Sir. if | may add, | am very sympathetic (o the suflering of these-
retired teachers. It is actually embarrassing that afler so many years. they have nol
received their pension. Some may even have died withoul receiving their pension.

Therefore. this matter needs o be expedited as soon as we receive ths opinion from the
Attorney-Generul.

Under the Pensions Act, is says that teachers are o be paid on the last salary

earned but this was a court award. The Controller of Budget just wants the interpretation
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that the court award superseded the provisions of the Pensions Act. Once that s received,
we are going to pay. The money is there.

Dr. Khalwale: On a point of order, Mr. Speaker, Sir. The Minister has told us
that there was a court ruling. We know that the Attorney-General is not an appellant
institution. Is he in order to refuse to act according to the orders of the court and purport
to wait for the opinion of the Attorney-General as if the Attorney:General is a member of
the Court of Appeal?

Mr. Speaker: Order! Let the Minister respond to that point of crder. The Minister
is able. He is a lawyer himself. /

The Minister for Nairobi Metropolitan Development (Mr. Githae): Mr.
Speaker, Sir, as | said, this is merely a legal technique. Under the new dispensation. any
amounts of money must be authorized by the Controller of Budget. The Controller of
Budget said she will not approve any withdrawal of this amount until she gets a legal
opinion from the Attorney-General.

Unfortunately, what happened is thal during the canvassing of this courl case, no
mention was indicated of the Pensions Act. So it was like the Pensions Act was not
canvassed when the court was giving this award. That is where the legal technicality-is.

Mr. Speaker, Sir. | am sure we are going 10 sort out this so that we follow the law.
This is a new dispensation and we must follow the Constitution.

Mr. Olago: On a point of order, Mr. Speaker. Sir. The Ministry of Finance and
the Director of Pensions are known to dishonor court orders. This is not the first time.
There are two cases which have come before this House; Msebi Oyuka and another one,
who had to go through court to get their pensions. Surely, do we have to let these people
who have served this country go to court to get their dues? Is it in order in these
circumstances for the Minister to disregard the court order like hon. Khalwale was
saying, and come to the House (o siart the arguments afresh when the court order is clear?

Mr. Speaker: Order, Member for Kisumu Town West! That does not pass for a
point of order! You have asked a question!

Member for Gichugu, please, proceed!

We will allow three requests for clarification and we will lake the Member for
Gichugu first. 1 am sorry Member for Migori!

Minister, please, take notes.

Ms. Karua: Mr. Speaker, Sir, you will recall that in December the Minister for
FFinance undertook before this House 1o pay the retired teachers all their pensions before
Christmas. The undertaking has been breached. It is now almost two months later. The
Minister claims that they are watling for an opinion from the Attorney-General. These are
internal workings of the Government. Why did the Minister ensure that. whatever
communication they needed from the Attorney-General was delivered in good time so
that he could give a comprehensive answer today? Where is documentary evidence thal
there are these internal queries that are preventing this payment?

Mr. Pesa: Mr. Speaker. Sir, this question was first asked through the Ministry of
Cducation. Later on when they failed to answer. it was referred 1o the Ministry of
Finance. It appears we are slill heading to another
unfortunate to these teachers who are really suffering

As has been said by one of the Members here- Ms. Martha Karua, the Ministry
undertook before the 15" of December---

Ministry which | think is very
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Mr. Speaker: Order, Member for Migori! We are under Fressure. ‘We musl
respect the rules. If the Member for Gichugu has said something why do you want to
repeat it? Make a new point! .

Mr. Pesa: Mr. Speaker, Sir, | Just wanted 1o know from the Minister, using the
collective responsibility within the Government, could he tell this House when they are
going to pay these teachers their dues?

Mr. Imanyara: Mr. Speaker, Sir, the Minister says the mongy is available for
paying the teachers, given thal he has already failed in an undertaking to pay them by
December, can he give (his House an assurance that upon leaving this House this
afternoon he will go and deposit that money in an interest-bearing account in the name of
the Attorney-General and the TSC so that we can see he means what he says?

Mr. Speaker: We will give some latitude so that we accommodate the chair of
the Committee on Education, Science and Technology.
Member for Mosop. you are the last one'

Mr. Koech: Mr. Speaker, Sir. | wanl 1o confirm to this House that as a
Committee and together with the entire Parliament, we approved the Kshs3.3 billion for
payment to these teachers. This is Kshs3.3 billion out OF-Kshs16 billion plus that the
teachers require. 1t is absurd that we are coming to the end of the financial year before
they receive this money,

, Mr. Speaker, Sir, the Minister has indicated that he is waiting for the lepal opinion
from the Attorney-General who is within the country; | do not believe he 1s outside the
country. Have you given him the time frame and when is It that you expect him to report
back so that you are able to pay the teachers?

Mr. Speaker: Minister, please, respond. Try and be concise.

The Minister for Nairobi Metropolitan Development (M, Githae): Mr.
Speaker. Sir. Ms. Martha Karua asked whether the Minister has breached his undertaking.
The Minister for Finance has not breached the undertaking to pay the teachers before
Christmas. Instructions were made to pay but this requires the authority ot the Controller
ol Budgel. That is where the hitch came; the Treasury gave instructions that the amount
should be paid. Under the new dispensation, any amount to be withdrawn has to be
approved by the Controller of Budget. That is the time she raises 1ssues. She just wants a
confirmation that the court order supersedes thz Pensions Act. Once that s done. it will
be paid. The money is there and has been budgeted. In fact, every year we will be paying

Kshs3.6 billion so that we meel the full amount of Kshs16 billion as awarded by the
court.

b4

The evidence is there. | have all these letters from the Attorney-General. Even as
late as yesterday, we sent a reminder

Mr. Speaker: Table the letters!

The Minister for Nairobi Metropolitan Development (Mr Githae): Mr.
Speaker, Sir, | even went ahead just to make sure that the Atlorney-General does not say
that they never received the letters. | have copies of the delivery letters here (o show that-

Mr. Speaker: Kindly, table the letters!
The Minister for Nairobi Metropolitan Development (M. Githae): Mr.

Speaker. Sir. yes. | will_ | just like 1o assure this House thal the moment we got this legal
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hitch sorted out, the teachers will be paid. We are sympathenc We do not want any
teacher to die before he has enjoyed his enhanced pension.

Mr. Imanyara: On a point order, Mr. Speaker. Sir. You assure this House that
you deposit this money in an interest bearing account, so that the teachers can be
guaranteed (o get this money when the Attorney-General gives this legal opinion.

The Minister for Nairobi Metropolitan Development (Mr. Githae): Mr.
Speaker, Sir, it is chicken and egg story. We cannot even pay thal money (o a joint
account because it requires the approval of the Controller of Budget. So, it is really which
comes first. The issue is that | undertake to go to the Attorney-General's office myself
and, wait for a legal opinion from his oftice, so that this matter moves ahead. As | said.
we really want to pay. An undertaking has already been given. We intend (o comply with
that undertaking.

Mr. Speaker, Sir, | undertake to go to the Attorney General office to seek his legal -
opinion on this.

Mr. Pesa: On a point of order, Mr. Speaker, Sir. | beg for your indulgence. Could
the Minister come back here in two weeks to give us his findings?
Mr. Speaker: What did you say? Say that again:

Mr. Pesa: Could the Minister consult the Attorney-General and bring a report to
this House within two weeks?

Mr. Speaker: Order, Member for Migori, | am satisfied with the commitment
made by the Minister to the House. The Minister knows that a commitment to this House
Is a very serious matter because it can have dire consequences if there is no compliance
or discharge of that commitment. He knows that only too well. PerFaps. you want 1o
confirm (hal you are aware thal consequences will follow il you do not honour your
commitments to the House.

The Minister for Nairobi Metropolitan Development (Mr. Githae): Mr.
Speaker, Sir, 1 am an honourable Member of Parliament and a gentleman. It will be done.
| also know the consequences of not fulfilling my undertaking. [ hereby table the delivery

note from the Attorney-General showmg we sent the letters and also our reminders 1o the
Attorney-"General.

Mr. Speaker: Fair enough! Member for Migori, you should be satisfied with that.
I can confirm from the position of the Speaker that the Member for Ndia is a gemleman
But the consequences will follow whether or not he is a gentleman.

(Laughier)

Mr. Pesa: Mr. Speaker, Sir, | oblige
Mr. Speaker: Hon. Members, we want to move to the next OIdcr'

BILL
Second Reading

THE LAND REGISTRATION BILL

i r
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the concern and everybody shares the concern of the hon. Members but | would like to
assure you that a Statement will be made by the Minister as soon as possible. The reason
for this is that work is ongoing. It is just a matter of giving information o the House' That
is why | was suggesting Thursday, next week and by that time, | am sure the airport will
be operational. However, | still remain a little bit cautious on giving the time. But | can
give confirmation in the afternoon after immediate consultation if that is okay with you.
The Temporary Deputy Speaker (Prof. Kaloki): | think that is fair enough. Let
us allow the Minister to consult the relevant Ministry. Mr. Shakeel can also liaise with

the Minister who will pass the information lo the Clerk when the Ministerial Statement
will be issued in the House.

'

Mr. Chanzu: On a point of order, Mr. Temporary Deputy Speaker, Sir. The
reason why the hon. Members here are insisting it should have been earlier than that is
that we also have in mind that the Minister here has been a Minister in that Ministry. He
just left thal Ministry recently. So, he should be able to assist us to get th|s information.
That is to add on to the issue of collective responsibility.

The Temporary Deputy Speaker (Prof. Kaloki): With that Mr. Minister, | think
you can even share some highlights if you get permission from the relevant Ministry this
afternoon because they are your colleagues. Or, somebody can come and give the status
of what is happenmg with the airport closure. Could you try and seek that information
and then you come fo the House?

The Minister for Environment and Mineral Resources (Mr. Mwakwere): Mr.
Temporary Deputy Speaker, Sir, | will do just that.

Mr. Temporary Deputy Speaker (Prof. Kaloki): That is fair enough, Mr.
Shakeel. He has taken the matter for this afternoon. He should be atle to consult and if
the Minister is out of the country he should come and---

An hon. Member: This atternoon?

The Temporary Deputy Speaker (Prof. Kaloki): This afterncon. That is what he
IS saying.

Ne:xi‘ Order!

MOTION
SAYMENT OF DUES TO RETIRED TEACHERS
A
THAT, noting that the Government has not paid teachers who
retired between 1997 and 2003 their dues in revised pension funds
amounting 1o Kshs17.6 billion; aware that the Minister for Firance on 22"
February 2012 informed the House that the money had not been paid due
tc a query by the Controller of Budgel, which required the gu:dance and
opinion of the Attorney-General; further aware that Kshs3.34 billion has
been factored in the 2011/2012 Budget and risks being returned to the
Treasury at the end of the Financial Year; noting that the Minister stated
that the payment of these funds will be affected as soon as the Attorney
General renders-an opinion; mindful that the delay has caused the parties

untold pain and suffering, this House urges the Government "o pay retired
leachers their dues wnhoul fm lher dLIay - I

36 Wednesday, 6" J}me, 2012 (A)



_seriously matters to do with teachers’ pay.

(Mr. Pesa on 30.5.2012) ’
(Resumption of Debate interrupted on 30.5.2012)

The Temporary Deputy Speaker (Prof. Kaloki): Mr. Pesa had already moved
the Motion.

Mr. Chanzu, please, proceed.

Mr. Chanzu: Mr. Temporary Deputy Speaker, Sir, | stand to support [hIS Motion
and | want to congratulate Mr. John Pesa for bringing it.

This Motion arises out of payments which were due to teachers who retired
between 1997 and 2003, which is a long time ago. Considering that these teachers, apart
from the money they are demanding iin retirement benefits, ordinarily are not paid
adequately - some or a majority of them when they retire peg a lot of hope on their
retirement benefits - it would have been important for the Government to have
incorporated this Kshsl7.6 billion into its Budgets from 2003 when the NARC
Government took-over power—Hhink-by now-they would have cleared this,

Mr. Temporary Deputy Speaker, Sir, it 1s sad that the Government does not take
| remember in the year 2001/2002 the
Government promised tq increase salaries. .There was an agreement that was entered into
for the Government to pay enhanced salaries to teachers but that was not done. The

failure to pay resulted in many strikes. When vou find the Government is not willing 10

pay dues to retired teachers, as in this case, sometimes there is a lot of suspicion that it is

not really lack of money; it is because of Government’s refuctance to attend to matlers to
do with teachers.

The Motion says that there was an issue that was raised and that the Minister for
Finance on 22" of February 2012 informed the House [hal the money had not been paid
due to a query by the Controller of Budget From 22™ February up to now--- We are
now in-June ; | do not know how long it takes for the office of the Attorney-General to
give an opinion,on a single matter, considering that there are many issues he is supposed
to be dealing with. One single issue has taken too long. It is high time this opinion was
given quickly, as money has been factored into the Budget, Kshs3.34 billion, which
should be paid to the teachers. We are getting o the close of the financial year. This is
now June and at the end of this month this financial year will be closing. Therefore, it is
important that one, we pass this Motion and two, steps are taken. to fast track the
implementation of the resolution that we are going to pass. | am sure that the Members
will be passing the Motion and then the implementation of the reselution should be done
fast, so that the money does not go back to the Treasury al the end of the financial year.

Mr. Temporary Deputy Speaker, Sir, education is very importan: in a developing
country like this. We talk about Vision 2030. If we cannot encourage the teaching
fraternity through tiis kind of payment, then we are de-motivating them meaning that we
cannot achieve what we are supposed o achieve under Vision 2030. ’

The reluctance of the Government to altend 1o matters to do with education has
also been seen just in the last few weeks, where the Government is not releasing money
for free primary education and free secondary education, yet it is a commitment that the
Government gave. It should not just wait for people to go to the streets, teachers to go on
strike, and Members of Parliament to come here and raise issues for it to act. It is a core
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responsibility of the Government to take care of education in the country, if we reaI{y
mind about the welfare of our children, the future of this country and we want to achieve
what we promise, particularly during campaign period. In our manifesto$ and during
campaigns we make promises, we are elected but when we come to performance we do
not perform. This is where the Government has really failed. | think it is very important.
At the time when the teachers started claiming Kshs17.6 billion the B idget of the country
was hardly Kshs200 billion. However, today we are talking of a Budget of over Kshs! .4
trillion. | think it is Kshs1.4 trillion this year. So, in terms of proportion the money that -
the teachers are demanding 1s not a lot.

Mr. Temporary Deputy Speaker, Sir, | am also suggesting that when the
Government pays this money they should pay it with interest, which has accrued on the
money for all this time. | am happy that the Assistant Minister for Education is here. In
fact, even before this Motion is passed, you should be discussing with the Treasury to
keep this money aside, so that once we pass this Motion the money is released, just as

you were saying the money for the free primary education and free secondary education
is-going to be released today. | hope it will be relea

sed today, o1 were you saying it
because these issues are before the House? ' r

Otherwise, this is a good Motion and | think the Government should act on it. We
have many people in this country who have worked for the Government, including civil
servants. We lceep bringing Questions here on a piece meal basis. | think the Government
should take seriously these matters and be able to pay and clean un. Pay those who are

owed monies by the Government.as retirement benefits, so thal ac we forge ahead; we
should not have these complaints arising from time to time.

With those few remarks, | beg to support.

M1 Koech: Mr. Temporary Deputy Speaker, Sir, thank you for giviﬁg me this

opportunity to contribute to this very important Motion. Allow me first to sincerely thank
my colleague hon. Member for Migori, Mr. lohn Pesa, for bringing this Motion. This
Motion is urging the Government to pay retired teachers. These are Kenyans who have
served this Government diligently. I want to repeat. diligently. This is because it is very
rare to find an individual serving for up to 31 or 35 years. Therefore, we are talking of
people who started working a long time ago. We are talking of people who have made the
country what it is taday. Who is who in Kenya today must have gone through teachers.
Apart from the very elderly in this House, the majority of us went through the hands of
these teachers.

Whatever we are enjoying today, whether you are the Head of State, the Prime
Minister. Minister, Member of Parliament, Controller of Budget or the Attorney-General,
all of you are in your positions courtesy of these teachers.

Mr. Temporary Deputy Speaker, Sir, many professionals who are moving this
country forward went through these teachers either directly or indirectly. It is unfortunate

_then to see the Government setting aside only Kshs3.34 billion to be

given to these
people. ’ '

Mr. Temporary Deputy Speaker, Sir, that money is already allocated: it is there in
the Treasury and what are we being told? For the last one year becausé we are hardly
three weeks to the end of the financial year, that the Conltroller of Budget is awaiting the
opinion of the Attorney-General of the Republic of Kenya. The Attorney-General is a
Kenyan and he went through school in Kenya. The Controller of Budget went through
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school in Kenya. All of us in this House went through school in our country and,
therefore, I want to urge my colleagues that all of us unanimously pass this Motion and
we expect the Government to act immediately and release this money before the end of,
this financial year which is hardly three weeks to the end.

! We must, as we release this money, 'make sure that the teaching profession is
made attractive and protected as such for the benefit of this country. If you want to fight
poverty in this nation and move this country forward, we must ensure that the teacher is
motivated. We must make sure that the teaching profession is made mo

is what South Koreans have done so that loday they are what they are
made this profession one of the best.

re attractive. This:
because they have
We must ensure that we do not allow teachers to
carry out demonstrations. For those of us who have the background of teaching,
what we call hidden curriculum that our children learn from ob
more the teachers demonstrate, the more the students learn the
do not expect them to learn and, therefore, you will be seeing many more demonstrations
in future because children think that if a teacher has demonstrated, then who are they not
to do s0? So, we should be in a country where we provide what is needed and necessary
on time to avert this kind of crisis.

there is
servation and seeing. The
negative part of what we

Looking at the money that was awarded to the teachers,
IKshs17.6 billion. In the last financial year,

KKshs3.34 billion and we are saying that this

the Printed Estimates that we are going through today, the said Ministry again has
provided another Kshs3.3 billion meaning that if the Ministry of Finance continues
providing in bits. it will take another five to six years for these teachers to enjoy the full
privilege of this one. So, the gratuity, the lump sum that they are suppcsed to get is being
delayed and so is the pension and: monthly payment. Most of these teachers, for the
information of the House, are getting Kshs6,000 every month. Once this is fully

implemented, it might give them over Kshs10,000 which can make them stay
) comfortably wherever they are.

they were awarded
the Ministry of Finance has allocated thein

money should be released immediately. In

So I'now want to urge the Government (o ensure Lhat come
provide for the lump sum that is balanced so that we deal with this case
want to thank the teachers of the Republic of Kenya for the good wor
We want to urge them to even do much better.
itself to all the proposals th
indicated, in black and whit

next year, let us
once and for all. |
k they are doing.
I ' want to urge the Government to commit
at they have made. Under Vision 2030, the Government has
e, that they will be employing 28,000 teachers every year to
take care of the shortage. In this financial year, what have they provided for? The
provided for 10,000. Where is the 18,000 committed
Government committed to ensuring that the child of the p
education so that in future we see the son of peasant dini
country? 1t is only through education that we can bridge this gap.
== With those remarks, | want to fully support this Motion.
The Minister for Public Works (
Sit, thank you for giving me the opportur

want to thank Mr. Pesa for raising this m
because il is a

y have
by the Government? Is this
oor also en;oys the benefits of
ng with the son of a king in this

Mr. Obure): Mr. Temporaty Deputy Speaker,
Nity ta make a contribution on this Motion. |

atter and bringing it to the “loor of this Houyse
matter which touches on the welfare of 3 section of Kenyans, Kenyans

who deserve 1o be accorded their rights. To my understanding, this was a negotiated
package amounting to Kshs17.6 billion. During the negotiations, the' Government
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committed itself to paying out this amount. At the time this group of teachers were active
employees of the Government, they were entitled to receive this benefit. Some of them
retired in between but in my opinion that does not make any difference. An agreement
was reached to pay in four installments. The first installment was paid. If the Government

had all the funds o pay these teachers at the time, indeed, they would have been paid and
there would be no issue to talk about today.

[The Temporary Deputy Speaker ’
(Prof Kaloki) left the Chair]

[The Temporary Deputy Speaker i
(Mr. Koech) took the Chair]

Mr. Temporary Deputy Speaker, Sir, therefore, we are talking about this issue
today because the Government did not have the money Lo pay-the teachers-in full. This is-
the only reason the matter is here. | am also aware that teachers went to court in Nakuru
and the Government lost. The ruling was that the Government pays out this money. The
Government made an appeal to the High Court and again the High Court made a ruling
that the Government should pay out this money to the teachers. Therefpre, the fact that
this money has not been paid up to this moment is an indication of the levél of Impunity
on the part of the Government. Therefore, the Government should have honoured the
ruling of the court, in my opinion, and the issue of referring this matter to the Attorney-
General should nol even arise.

‘ r
Our understanding is that this Financial Year, 201 172012, a sum of Kshs3.34

billion is available to be paid to the teachers. .We are now coming to the end of the

financial and the money will go back to the Treasury for re-voting. 'l think this is a
terrible thing to happen at a time when the individuals concerned. the retired teachers are
facing severe challenges; they are suffering. | am, therefore, appealing to the people ir
the Tréagury and the Ministry of Education Lo take the necessary medsures to ensure that
these teathers are paid before the end of this financial year which is three weeks away.

This is a case of bureaucracy and the country as a whole suffers because a few people in
positions in the Government.do nal see the need to discharge their functions and
obligations. ‘

Therefore, | want to support this Motion and urge the Government to pay this
money to the teachers without any further delay. In fact,

this money should be paid
before the end of this financial year.
With those few remarks, | beg to support.

Mr. Shakeel: Mr. Temporary Deputy Speaker, Sir, | stand to support this Motion.
Teachers are respected all over the:world except in Kenya. Teachers in Kenya are given a
very raw deal. Health workers are given a very raw deal yet these are our driving forces.

It is a shame that the Pgesident of Rwanda is asking far 10,000 teachers. If we
cannot pay our teachers here, let them go to Rwanda because that is where they have
been respected and they will be p

aid more than here. Here in thig country, we are treating
them as beggars; as those who have no rights and there is an

ole saying that those w1o
have everything are the ones who deny others everything.
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National Security for the support they have given to this Bill throughout the process. |
also wish to congratulate the Legal Department in Parliament for facilitating the drafiing
of this Bill.
- Mr. Tempmaly Deputy Speaker, Sir, | have walked a very long journey since
2004 to ensure that NACADA is anchored in the law. | am, therefore, very grateful to all
the members who have supported this process for the last six years.

With those few remarks, | beg to support.

(Question put and agreed to)

(The Bill was accordingly read
the Third Time and passed)

[The Temporary Deputy Speaker
(Mr. Njuguna) left the Chair/

[The Temporary Deputy Speaker
(Mr. Imanyara) took the Chair] T

i
MOTION )
PAYMENT OF DUES TO RETIRED TEACHERS

THAT, noting that the Government has not paid teachers who
retired between 1997 and 2003 their dues in revised pension funds
amounting o Kshs.17.6billion; aware that the Minister for Finance’ on
22nd February 2012 informed the House that the money had not been paid
due to a query by the Controller of Budget which required the guidance
and opinion of the Attorney General; further aware that Kshs.3.34 billion
has been factored in the 2011/2012 budget and risks being returned to the
Treasury at the end of this Financial Year; noting that the Ministzr stated
that payment of those funds will be effected as soon as the Altorney
General renders an opinion; mindful that the delay has caused the parties
untold pain and suffering; this House urges the Government to pay the
retired teachers their-dues without further delay.

The Temporary Deputy Speaker (Mr. Imanyara): Hon. John Pesa! Is he out on
official business? 1 understand the hon. Mover of this Motion is away on official
parliamentary business. So, the Chair defers the consideration of this orcer to such other

time as will enablz the Member to move it, when he comes back from parliamentary
business.

(Motion deferred)

Next Order!
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QUESTIONS BY PRIVATE NOTICE
NON-PAYMENT OF RETIREMENT BENEFITS TO
RETIRED TEACHERS FROM 1997-2007
Tuesday, 1*' November, 2011

Mr. Pesa: Mr. Speaker, Sir, I beg to ask the Minister for Education the following
Question by Private Notice.

(a) How much money has been set aside to pay retirement benefits to teachers

who retired between 1997 and 2007, following the dismissal of an appeal (Civil Appeal
Case No. 300 of 2009) filed by the TSC against a judgment of the High Court in Nakuru
in 1997 (HCCC No. 65 of 2006) awarding retirement benefits to the teachers?

(b) Can the Minister confirm that the money set aside will be adequate to pay all

the benefits to the teachers and, if not, when will the balance of the benefits be paid?
(c) Can the Minister confirm that all the due benefits will be paid using the

normal Government system, through the Treasury?

The Assistant Minister for Education (Prof. Olweny): Mr. Speaker, Sir. | beg to
repty:

(a) I am nol in a position to give information regarding the money set aside to pay
retirement benefits for teachers who retired between 1997 and 2007. The Ministry of

Finance, which is mandated to pay teachers pensions as per the Pensions Act, Cap. 189,
i1s better placed to provide the information.

(b) Following my answer to part **a” above, part “*b"” does not arise.

(Mr. Kabogo stood up in his place) ‘

Mr. Speaker: Order, Mr. Kabogo! Allow the Assistant Minister to finish giving

his answer.

The Assistant Minister for Education (Prof. Olweny): As for part “c,” pensions
and other due benefits to the retired teachers are normally paid using the Government
system. The Teachers Services Commission (TSC) processes documents for retired

teachers and forwards them to the Director of Pensions in the Treasury for payment of
retirement benefits.

Thank you, Mr. Speaker, Sir. y
Mr. Kabogo: On a point of order, Mr. Speaker, Sir. | was trying to save the
House some time because the Assistant Minister is misleading the House. The same
Assistant Minister, on the 7 of December, 2010, answered the same Question on
pension in this House, and | would like him to have a look at the Hansard because | have
acopy. This Assistant Minister has answered this Question before, and even said in the

House what action the Ministry was taking because of the pension of these teachers. So.
he ¥ misleading the House. Is he in order?

(Mr. Kabogo laid a document on the Table)

Mr. Speaker: Assistant Minister, perhaps you should look at the HANSARD.

Prof. Olweny: Mr. Speaker, Sir. at that time, the process was still with the TSC,

and after the court case was finalized, the TSC processed the papers, passed them to the
Treasury and it is the responsibility of the Treasury to pay the pensions.

Tuesday, 1" November, 2011
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(Mr. Kabogo stood up in his places)

Mr. Speaker: What is it. hon. Member for Juja”

Mr. Kabogo: On a point of order, Mr. Speaker, Sir. The Minister did r.ot address
Himself to my point of order. What | am only saying simply 1s this: He answered; he
even quoted the case,-that he was aware that it had been settled. He even went ahead to
say that the Ministry of Finance had a meeting on the 30mof August. So, he is avoidin
my point of order. He is misleading the House! | would urge the Chair to have a look at
that Question so that you find what | am saying is relevant.

Mr.:Speaker: Let the Minister look at it first.

(Prof. Olweny perused the document laid

on the Table by hon. Kabogo)

Prof. Olweny: Mr. Speaker, Sir. if you look at the Hansard, let us go to part “b.” |

will read 1t 1o the House.

“(b) An urgent meeting was held on 30w November, 2010 between

the TSC and the Treasury's Department of Pensions. It was resolved that

the 1997 schedule be implemented by adjusting the pension benefits based

on the salaries of the retirees and be paid at respective dates of their

retirement. The budgetary implications for the balance of lump sum

(gratuity) and the monthly pension arrears for 30,000 retired teachers are

being worked out by the Direclor of Pensions--- ™

Not Ministry of Education. Director of Pensions!

“.—-and the report will then be submitted to the Deputy Prime

Minister and Minister for Finance---*

Not Minister for Education!

“__-for consideration and payment approval.”

Not Minister for Education! So. the issue is with the Minister for Finance and not with
my Ministry. All other details that you want of my colleagues are with the Pensions
Department, which you can get from the Minister for Finance.

Mr. Baiya: On a point of order, Mr. Speaker, Sir. these are teachers and the Ministry of
Education clearly is the one in charge of teachers; it has handled this matter

before even in the Question. Even if the Ministry of Finance comes in, il is as an agent on
behalf of the Ministry of Education: you are still the principal! Can you, therefore. tell
this House what you are doing to actually liaise with the Mimistry of Finance and own
up? Are you in order to attempt to escape your obligation?

Prof. Olweny: Mr. Speaker, Sir. these persons - the people we are talking about -

are not tcachers. These ones are retirees who were employees of the TSC but at this time,
they are not our employees: they are not teachers!

Ms. Karua: On a point of order, Mr. Speaker, Sir. The Question relates to

teachers. The Minister has said he does not have information of the payment and that they
are with the Ministry of Finance. ls it in order to ask that you direct that part of the
Question 1o go to the Ministry of Finance so that we can get a complete apswer for these
retired teachers who are suffering?

Mr. Kabogo: On a point of order, Mr. Speaker, Sir.

Mr. Speaker: From a similar perspective or a different one?

Tuesday, 1" November, 2011




Mr. Kabogo: 1t is on a similar perspective, Mr. Speaker, Sir.

Mr. Speaker: If it is a similar perspective, you can carry on because | will give
directions just now.

Mr. Kabogo: Mr. Speaker. Sir, my point of order was very simple. The Minister

is saying he is not in a position to answer part “b" of this Question because n relates to
another Ministry and | am saying that the Minister himself answered this bit. ’So. that is
my point of order. He did answer; he attended to the matter and he is now escaping
whereas al that time, he did address the matter. Is he in order to tell the House that he
cannot address this matter? )
Mr. Speaker: Order! Order! Order, hon. Member for ]U_}al Even as much as you

are getting so passionate over the matter, the Minister actually read the answer he gave on
the Hansard. and in that answer. he says that the Treasury has the details in terms of
quantum of payments and it is the Treasury, through the Pensions Department. that will
effect payment. He is not resigning from that; he is merely repeating it!

Mr. Pesa: On a point of order, Mr. Speaker, Sir. While it may be in order to

channel this Question to the Minister for Finance, when the Minister was answering this
Question, ir his last statement, he gave a commitment to teachers in this House and he
stated as follows: 1 promise here that we are going to do our best to ensure that. that
payment is done as soon as possible.”

So, Mr. Speaker. Sir, he assured us in this House. He did not tell us that he was

going to refer the Question to the other Minister! In the spirit of collective responsibility,

this is a very sensitive issue and | expect the Minister to have consulted and come up with
an answer.

(Several hon. Members siood up in their' place)

Mr. Speaker: Order! Order! This matter, to me, appears straight forward.

However hard you push this Minister — even if you put a gun against his head - he does
not have the capacity to pay this pension. So, the answer is for us to direct this Question
to the Deputy Prime Minister and Minister for Finance to come and indicate how far he
has gone with ensuring that the requisite pension is paid. and I so direct!

(Applause)

(Question deferred)

Tuesday, 1* November, 2011
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RETIRED TEACHERS (1997) GROUP
'PRESS RELEASE:

wn to the press report on budgetary allocation on the
0 comment as follows:-

Our altention has been dra
201172012 budget and wish t

As relired teachers we wish to protest the statement by the Minister of Finance
UHURU KENYATTA who claimed that the 3.3 Bn. meant o pay part payment of the

unpaid Lumpsum salary based in the High Court Civil Case No. 65 of 2006 and Court of
Appeal No. 300 of 2009 was meant to cushion us from the Current

15 Lo insult our intelligence and integrity and lo demean us beca
but demanding what is rightfully

Economic challenges

use we are not begping,
ours economic challenges not withstanding,

In December 2010, the Minister for Education promised.parliament that the
Judgement in the two cases would be settled by June 2011.In an answer to 2 question
raised by Hon. John Pesa M.p for Migori on 7" December 2010, the Minister for
Education said that the retired teachers Arrears, from 1997 to 2007 alone amounted to
8,215,217,388. Pension pay out was 13,204,822.875 and Monthly Pensions

20,689.850,540 shillings; totaling to0 42,109,890.803 (

refer the parliamentary proceeding
Hansard of 7-12-2010)

: T 7

We would like the Minister to clarify how the figure of 3.34 Rp was arrived at and to
whom it is payable. This payment has been partly paid without CONSENT for US or our
lawyers M/s Kimalta & Co. Advoc

ales. As axesull of non-settlement of

"the whole claim
awyer to institute a Judicial Review P

we are instructing our | roceedings against the

Director of Pensions.

We retired teachers (
decretal sum 1oge
P

1997) therefore demand for immediale p
ther with interest forthwith
ensions.. We also wish (o assure all
single penny is paid. We therefore
recovery.

ayment of the entire
including Adjustment of our Monthly
our fellow colleagues

that we will ensure that every
ask for calm and patien

ce during the period ot

Joseph M.N Mwenja,
CHAIRMAN,

RETIRED TEACHERS (1997) GROUP.




NATIONAL ASSEMBLY

OFFICIAL REPORT

Tuesday, 8th November, 2011
The House met at 2.30 p.m.

[Mr. Specker in the Chair]

PRAYERS

PAPERS LAID

QUESTITONS BY PRIVATE NOTICE
PAYMENT OF RETIREMENT BENEFITS TO TEACHERS BY TSC 4
Mr. Pesa: Mr. Speaker, Sir, | beg to ask the Deputy Prime Minister aad Minister

for Finance the following Question by Private Notice: ,

(a)'How much money has been set aside to pay retirement benefits to teachers

who retired between 1997 and 2007, following the dismissal of an appeal (Civil Appeal
Case No. 300 of 2009) filed by the TSC against a judgment of the High Court in Nakuru
in 1997 (HCCC No. 65 of 2006) awarding retirement benefits to the teachers?

(b) Can the Minister confirm that the money set aside will be adequate to pay all

the benefits (o the teachers and, if not, when will the balance of the benefits be paid?

(c) Can the Minister confirm that all the due benefits will be paid usirg the

normal Governmient system, through the Treasury?

Mr. Speaker, Sir, | seek your indulgence that | kindly read this Question.

Mr. Speaker: Order, Member for Migori! 1 know thal it is discretionary for a

Member to read a Question if need be, but this Question is appearing on the Order Paper
for the fourth time. Even Kenyans have been apprised of this Question. Even as |
proceeded to the House this afternoon, there was emphasis given to your Question, thal
the Member for Emuhaya and the Member for---

Mr. Pesa: Mr. Speaker, Sir. | stand guided.

Mr. Speaker: In fact. they were read out. So, Minister proceed and answer!

The Assistant Minister, Office of the Deputy Prime and Ministry of Finance

(Dr. Oburu): Mr. Speaker, Sir, | beg to reply. This Question was first directed to the
Ministry of Education and then it was re-directed to my Ministry.

(a) The Government has set aside Kshs3.34 billion in the current 2011/2012 Financial

Year's Budget towards payment of additional retirement benefits to teachers tollowing
the court award.

(b) The retirement benefits due to the teachers will be paid within the next four years.

The payments will be made in five phases or installments beginning with those who
retired first,

(c) I confirm that all the benefits will be paid using the normal Government system

through the Treasury and that the payments will be made o the respective bank accounts
of the retired teachers affected by the court award.

Mr. Pesa: Mr. Speaker, Sir, the Assistant Minister says that the rest of the money

will be paid in the next five years. However, we need to know that ariount so that we see
the magnitude and why it has to drag for five years.

Dr. Oburu: My. Speaker, Sir. it is estimated that the total amount of money to be

paid 1s Kshs16.7 billion and it is to be paid to about 31.082 teachers. /
Tuesday, 8th November, 2011
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Mr. Kabogo: Mr. Speaker, Sir, the Assistant Minister has now sajd that there is
Kshs3.3 billion. You will note that most of the teachers who retired are elderly and sick.
Others are deceased. Could he confirm by what date all these teachers will be paid,
including the beneficiaries of the departed teachers?

Dr. Oburu: Mr. Speaker, Sir, the Teachers Service Commission (TSC) prepares

all the details of the teachers. They give us how much is due (0 each of them and they
will be paid on first retired-first served basis. They will be paid by the Treasury as soon
as we get that submission from the TSC. 5

Mr. Kabogo: On a point of order, Mr. Speaker, Sir. You know that “as soon as
possible” for this Government could be as soon as 2014 | asked for a specific answer.

By what time will the money be paid? Asking for information from the Ministry of
Education is not an easy process!

Mr. Speaker: Very well. Your point is made. Dr. Oburu, when?

Dr. Oburu: Mr. Speaker, Sir, | said that we have not ot the revised pension for

the teachers who are to be paid from the TSC. As soon as we getit, I can promise you
that within one week of receiving it. we shall dispatch the money.

Mr. Koech: Mr. Speaker; Sir, this issue of pensionhas taken cycles until the

teachers had to go to court. Now they have provided for Kshs3.3 billion and the Assistant
Minister says he is yet to receive the details from TSC. Is he in order not to tell us a
specific date now that this issue has been on for quite a long time? 4

Dr. Oburu: Mr. Speaker, Sir, this matter was before the court with the Ministry

of Education; it was not with the Treasury. So, it is upon the Ministry of Education who
were ordered to pay fo prepare all the revised pensions so that immediately we receive
them--- ' 4
Mr. Mwangi: On a point of order, Mr. Speaker, Sir. Is the Assistant Minister in

order to mislead the House? Last week, the Minister for Education did not answer this
Quéstion adequately. He said that it was to be answered by the Minister in charge of
finance. If he was here last week, he would have heard the Mimister for Education saying
that it was his job to answer this Question.

Mr. Speaker: Order. Member for Kiharu' | do not find any substance in your

point of order.

Ms. Karua: Mr. Speaker, Sir, may | begin by thanking the Assistant Minister for
confirming that there is Kshs3.3 billion. Knowing that-the Government is one and there is
collective responsibility and we do not need teachers pushed from one Ministry to
another for an answer, now that you have the funds and the Ministry has the records,
could he undertake that by 15m December, 201 1. he will have liaised with the M
Education and the teachers will receive their money in time for Christmas?

Dr. Oburu: Mr. Speaker, Sir, | concurand I will endeavour to do that.

Mr. Njuguna: Mr. Speaker, Sir. now that the teachers have been waiting for their
rightful dues for the last 14 years, could the Assistant Minister consider reducing the
payment period, so that the suffering teachers will start benefitting from their dues
immediately?

Dr. Oburu: Mr. Speaker, Sir, we had actually considered pay
Kshs16 billion in two tranches. It IS just bec

nistry of

ing this amount of
ause of the pressures that we have of the
Tuesday, 8th November, 2011
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implementation of the new Constitution, the General Election which is next year and so
on, that is what has pushed us. However, as soon as our finances improve, we will do our
best to reduce the period of repaying these families.

Mr. Kiptanui: Mr. Speaker, Sir, this pension that has to be paid to teachers of

Kshs3.3 billion is for those teachers who retired between 1997 and 2007. We have
teachers who retired in 2008, 2009, 2010 and this year. How much money has the
Assistant Minister set aside for those teachers?

Dr. Oburu: Mr. Speaker, Sir, actually the dates he has given are wrong. The

matter which was before court was for teachers who retired between 1997 and 2003, not
2007. The ones who retired later on are not the subject of the dispute because they are
being paid their pension every month. _

Mr. Pesa: Mr. Speaker, Sir, I want to thank the Assistant Minister for committing

in this House that he will pay the first tranche by 15 December, 2011. Could he also
confirm that when he pays the first tranche he will pay all those teachers their arrears by
15t December, 20117 '

Dr. Oburu: Mr. Speaker, Sir, there 1s what 1s called gratuity and the pension.

That is what we will pay by 15mn December, 2011.

Tuesday, 5th November, 2011




NATIONAL ASSEMBLY

OFFICIAL REPORT

Thursday, 15th April, 2010
The House met at 2.30 p.m.

[Mr. Speaker in the Chair]

PRAYERS

ORAL ANSWERS TO QUESTIONS

Question No. 135

NON-PAYMENT OF DUES TO RETIRED

TEACHERS BETWEEN 1997 aAND 2007

Mr. Pesa asked the Minister for Education:-

(a) to state the Ministry’s position on the dues of thousands of teachers who retired

between 1997 and 2007 and are yet to receive money running into millions of shillings as
was

ordered by the High Court is;

(b) why the TeachersService Commussion { TSCydeliberately refused 1o implement coun
orders issued by the High Couwrt situng in Nakuru in 1997 soon after the negotiated salary
deal

between the Government and the Kenya National Union of Teachers (KNUT);and,

10 Thursday, 15 April, 2010(P)

(c) whether he could state the position of the Pensions Department and Treasury on the
matter and also indicate how much interest will be paid on these monies, considering that
the

affected teachers have incurred expenses in the hope of being paid by the Government.
Mr. Speaker: Order, hon. Members! Before the Minister rises to respond to this
Question, | have the following communication to make.

COMMUNICATION FROM THE CHAIR

QUESTION NO. 135 1S NOT SUBJUDICE

Mr. Speaker: On Tuesday, 13w April, 2010, Question No. 135 by the Member for

Migori, the Hon. lohn Pesa, was listed on the Order Paper seeking an answer from the
Minister

for Education as follows-

(a) what is the Ministry’s position on the dues of thousands of teachers who retired

between 1997 and 2007 and are yet to receive money running into millions of shillings as
was '

ordered by the High Court two years ago;

(b) why the Teachers’ Service Commission (TSC) has deliberately refused to implement
court orders issued by the High Court sitting, in Nakuru in 1997. soon after the negotiated
salary

deal between the Government and the Kenya National Union of Teachers (KNUT): and,
(c) whether the Minister could state the position of the Pensions Department and the
Treasury on the matter and also indicate how much interest will be paid on these monies.’

considering that the affected teachers have incurred a lot of expenses in the hope of being
paid by the Government.
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In response to the question. the Assistant Minister for Education, Prof. Ayiecho Olweny,
informed the House that the matter is still pending in the Court of Appeal, having been
lodged by !
the Government on 28 October. 2008, and it would, therefore, be sub judice to discuss ‘ "
the

matter in the House before a ruling is delivered. The Assistant Minister lhen laid some

documents on the Table in support of his proposition, that the matter is before the Court
of

Appeal. . _
Hon. Members, the sub judice rule finds expression in Standmg Order No. 80,and in

particular, Standing Order No. 80(4) imposes a duty on a Member claiming that a matter
1S sub

Jjudite 1o provide the requisite evidence. It states. and | quote-

“A Member alleging that a matier is sub judice shall provide evidence to show that

paragraphs (2) and (3) are applicable.” .
Hon. Members, | have caréfully scrutinised the documents tabled by Prof. Olweny in !

support of his claim that the matter is in court. These documents, purporting to be a -
record of '

appeal do not indicate that they have, in fact, been filed in court in as much as they do not
bear a

court stamp nor do they have a case number. The only substantive document among those
tabled s
is the judgement of the High Court sitting in Nakuru in Civil Case No. 65 of 2006, Simon - b
F. '
Kamau & Others vs. Teachers Service Commission which, if anything, is evidence that .
the

matter was concluded by the court. No pleadings have been tabled by the Assistant
Minister as

required. Consequently, there is no evidence that an appeal was lodged in court on 28
October,

2008, as claimed by the Hon. Olweny. In addition. and more importantly, the purported
record of '

appeal tabled by the Assistant Minister dated S November, 2009 does not accord with
the date

he claims an appeal was lodged in the Court of Appeal.

11 Thursday, i5 April, 2610(P)

Hon. Members, in the light of the foregoing, it is my consudmed view that the Assistant

Minister has not passed the requisite test as provided for in Standing Order No. 80 and as

expounded in my previous communications. |, therefore, direct the Minister to proceed
and

answer the question asked by the member for Migori.
Thank you.

Thursday, 15th April, 2010
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(Applause)

The Assistant Minister for Education (Prof. Olweny): Thank you, Mr. Speaker, Sir.
Mr. Speaker. Sir, in that case, | beg the indulgence of the Chair and the House so that | go
and organize another approach to deal with the Question.

Mr. Speaker: Mr. Pesa, do you have any reaction to the Assistant Minister's request for
accommodation?

Mr. Pesa: Mr. Speaker, Sir, this is a very weighty matter for this country. Could you
kindly allcw me to donate my time to my lawyer, hon. Olago. on this atter?

Mr. Speaker: Agreed, but. Mr. Pesa, in this House, hon. Members represent (lfemselves
as they conduct business!

(Laughter) :

They are not represented by counsel! But your sentiments have been nated. | know that it
is a weighty matter---

(Mr. Pesa stood up in his place)

Please, resume your seat, Mr. Pesa! It is a weighty matter and urgent in its nature. [t is
also significant 1o note that it has been pending before the House for two months or so.
this being

the fifth time that it is appearing on the Order Paper. So. Mr. Assistant Minister. will you,
please,

take this brief very seriously and ensure that you are ready with your answer on Tuesday
al2.30

p-m., notwithstanding the possibility that the House may adjourn.

Further, I direct that you furnish the hon. Member with details of immediate action to

remedy the situation, even before you come 1o the House to answer this Question, and,
that you

do so within the next 14 days. | will monitor the hon. Member to confirm ihal you have
complied

with this direction.
The hon. Member for Lari!

Thursday, 15th April, 2010
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NATIONAL ASSEMBLY

OFFICIAL REPORT
Tuesday, 7in December, 2010
The House met at 2.30 p.m. ' ‘
[Mr. Speaker in the Chair]
PRAYERS

NON-PAYMENT OF DUES TO RETIRED

TEACHERS BETWEEN 1997/2007

Mr. Pesa: Mr. Speaker, Sir, | beg to ask the Minister for Education the

following Question by Private Noltice.

(a) Is the Minister aware that an appeal (Civil Appeal NO. 300 of 2009) filed

by the Teachers’ Service Commission (TSC) against a judgment of the High Court

sitting in Nakuru in 1997 (H.C.C.C.No.65 of 2006), that teachers who retired betwéen
1997 and 2007 be paid their unpaid pension and retirement benefits, was dismissed on

I2m November, 20107

(b) What urgent measures is the Minister now taking to settle the unpaid

pension and retirement benefits due to the affected retired teachers”?

The Assistant Minister for Education (Prof. Olweny): Mr. Speaker, Sir, |

beg to reply.

(a) Yes. I am aware that an appeal filed by the Teachers” Service Commission

(TSC) against a judgment of the High Court in Nakuru in 2006. that teachars who

retired between 1997 and 2007 be paid their unpaid pension and retirement benefits,

was dismissed on 12n November, 2010 by the Court of Appeal in Nakuru.

(b) An urgent meeting was held on 30m November, 2010 between the TSC and

the Treasury’s Department of Pensions. It was resolved that the 1997 schedulesbe
implemented by adjusting the pension benefits based on the salaries of the retirees and

be paid at respective dates of their retirement. The budgetary implications for the

balance of lumpsum (gratuity) and the monthly pension arrears for 30.000 retired

teachers are being worked out by the Director of Pensions and the report will then be ‘
submitted to the Deputy Prime Minister and Minister for Finance for consideration

and payment approval. ‘

Mr..Pesa: Mr. Speaker, Sir. | want to thank the Assistant Minister for, at least,

indicating to the teachers outside there that he is now concerned about their plight. |

am sure the amount involved here is quite big. Could the Assistant Minister indicate

the amount of money involved? 1 also request him 1o consider talking to the Deputy

9 Tuesday, 70 December, 2010

Priime Minister and Minister for Finance so that this money, if it cannot be paid now,

is put in the next Supplementary Budget.

Prof. Olweny: Mr. Speaker. Sir, the amount involved is quite substantial. The

retired teachers’ salary arrears from 1997 to 2007 alone amounts to

Kshs8,215.217.388. The pension payout will be the total lumpsum paid, that is.
IKshs13.204,822,875. The monthly pension to those retired teachers will total
Kshs20.689.850,540. It is quite a substantial amount of money. My Ministry will put

a request to the Deputy Prime Minister and Minister for Finance to include this in the
Supplementary Estimates next year, but if it is not possible, then we shall insist that in

the next Financial Year, this must be settled and done away with

Tuesday, 7m December, 2010
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Mr. Ruteere: Mr. Speaker, Sir, these teachers served the country and there

was an agreement between them and the Government in 1997, The Government failed
to honour its part and they retired without what was due to them. Today, they live in
poverty because they are not paid an adequate pension and they do not have salaries
that they deserve to go home with. Could the Assistant Minister tell us how soon this
1s going (o happen because---

Mr. Speaker: Order! This 1s Question Time! Do not justity why you are

asking the Question.

Mr. Ruteere: Mr. Speaker, Sir, could the Assistant Minister tell us how soon,

this is going to happen?

Prof. Olweny: Mr. Speaker, Sir, | have said that the Director of Pensions is

working out the details which he will then forward to the Deputy Prime Minister and
Minister for Finance, who will then effect the payment. From my Ministry, we can
only put pressure for them to do it as fast as possible. | prorﬁise here thal we are going
to do our best to ensure that, that payment is done as soon as possible.

Mr, James Maina Kamau: Mr. Speaker, Sir, considering that the teachers

have suffered for a long time and they continue to suffer. could the Assistant Minister
tell this House whether that money is going to be paid with some interest, because
obviously the money should have been paid 14 years ago and it has not been paid?
Prof. Olweny: Mr. Speaker. Sir. that is an interesting request. The courts did ‘
not give us that order of paying with interest. ~ |
Mr. Olago: On a point of order, Mr. Speaker, Sir. You have heard the

Assistant Minister say that the court did not give the order that the sum be paid with
interest. But he must be aware that in the judgment of the Court of Appezl, the court
said that judgment is given in respect of the teachers with interest al courl rates. Is it
in order for the Assistant Minister to mislead the House? !
Prof. Olweny: Mr. Speaker, Sir, if that is what the court said, then the Deputy :
Prime Minister and Minister for Finance will go by the court ruling.

Mr. Pesa: Mr. Speaker, Sir, with the assurance from the Assistant Minister

that he will ask the Deputy Prime Minister and Minister for Finance to include this in

the next budgetary estimates and if he does not then it will be put in next year's
Budget. | am satisfied.

Tuesday, 7m December, 2010
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NATIONAL ASSEMBLY

OFFICIAL REPORT |
Thursday, Ist July, 2010
The House met at 2.30 p.m.
[Mr. Deputy Speaker in the Chair]
PRAYERS
Next Question by Mr. John Pesa!
Question No.] 35
NON-PAYMENT OF DUES TO RETIRED
TEACHERS BETWEEN 1997 aND 2007
Mr. Pesa asked the Minister for Education:-

(a) if he could state what the Ministry’s position on the dues of thousands of
teachers who retired between 1997 and 2007 and are yel to receive mone
millions of shillings as was ordered by the High Court two years ago;
(b) why the Teachers Service Commission (TSC) deliberately 4

refused to implement Court Orders issued by the High Court sitting in Nakuru in 1997 .
soon after the negotiated salary deal between the Government and the Kenya National
Union of Teachers (KNUT): and. ' ‘
(c) whether he could state the position of the Pensions Department and Treasury

on the matter and also indicate how much interest will be paid on these monies,
considering that the affected teachers have incurred a lot of ex penses in
paid’by the Government.

Mr. Pesa: Mr. Deputy Speaker. Sir, | have stood for the eighth time to ask this
Question on the Floor of the House bearing in mind that many teachers who have served
this country very dedicatedly are eagerly waiting for this answer.

The Assistant Minister for Education (Prof. Olweny): Mr. Deputy Speaker.

Sir, | think---

Mr. Deputy Speaker: | think you should answer why you want us to come back
to this--- ;

The Assistant Minister for Education (Prof. Olweny): Mr: Deputy Speaker, Sir,
I'think we were waiting for a ruling from the Chair loday, given the fact that other papers
were given o the Chair in regard to this Question.

Mr. Deputy Speaker: Did the Chair indeed give an undertaking of giving a
ruling on the same today? '

The Assistant Minister for Education (Prof. Olweny): Yes, an undertaking was
made that a ruling will be madc based on the papers that we submitted.

Mr. Deputy Speaker: Fair enough! While finding oul the facts of the same. let us
move on to the next Question by Mr. Adan Keynan!

y running into

the hope of being

Thursday, LsJuly, 2010
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NATIONAL ASSEMBLY

OFFICIAL REPORT

Wednesday, 23rd June, 2010
The House met at 2.30 p.m.

[Mr. Speaker in the Chair)

PRAYERS

Question No. 135

NON-PAYMENT OF DUES TO RETIRED

TEACHERS BETWEEN 1997 aAND 2007 )

Mr. Pesa asked the Minister for Education:-

(a) what the Ministry’s position is on the dues of thousands of teachers who

retired between 1997 and 2007 and are yet to receive money running into millions as was
ordered by the High Court two years ago,

(b) why the Teachers Service Commission (TSC) has deliberately refused to

implement court orders issued by the High Court sitting in Nakuru in 1997 soon after the
negotiated-satary deal between the Government and the Kenya Union of Teachers
(KNUT); and,

(c) whether he could state the position of the Pensions Department and the

Treasury on the matter and also indicate how much interest will be paid on these monies

considering that the affected teachers have incurred a lot of expenses in the hope of being
paid by the Government.

Mr. Speaker: Fair enough! Minister for Education’
The Minister for Education (Prof. Ongeri): Mr. Speaker, Sir, | beg to reply.

When this Question was put before the House for answering, there were some

facts that were not laid before this House on the question of the sub judice rule 4
concerning this matter. With your indulgence, | intend to lay on the Table of this House
the relevant documents indicating and substantiating that the rule of sub judice would still
apply on this matter.

Mr. Olago: On a point of order, Mr. Speaker, Sir. In view of what has been said

by the hon. Member for Migori, if it is the view of the Minister that the order given by
the Chair should be reversed, then he must comply strictly with the provision of Standing
Order No.79(2) which says:-

“It shall be out of order to introduce an argument on any specific question upon

which the House has taken a decision during the same Session. excepl upon a Motion to
rescind that decision made with the permission of the Speaker.”

So, is it in order for the Minister to proceed to request that the decision be

rescinded without making a formal application to the Chair?

Mr. Speaker: Order. Mr. Olago! This is a matter that can be resolved easily. As a

matter of fact, hon. Members, the Minister had drawn my attention to “his matter. The
only problem that the Minister has got into is that he appears (o be asking the Chair to
revisit the ruling that | had earlier made but that is not the indication the Minister made to
me. The indication that the Minister made to me is that he wants to meke a fresh claim
for the sub judice rule to apply in which case you will be able to distinguish that from
Standing Order No.79. It is a new claim, Mr. Olago. From the communication | have
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received, he wants to make that claim on a different basis. His Assistant Minister made

the claim on the basis that there was a High Court case, but the Minister is making the
claim on the basis that there is a Court of Appeal case. So, it will be a different claim.
Mr. Olago: On a point of order. My Speaker, Sir. | do not want to appear like |

am arguing with the Chair but my understanding of the Standing Orders is that if it is the
view of the Minister to raise this issue again, then he is substantively contradicting what
the Chair had ruled. So, (o that extent he must comply with Standing Order No.79.

Mr. Speaker: Order, the hon. Member for Kisumu Town West. You do not

appear to have taken notice of what | sajd. That ruling was on the basis of a claim for sub
Judice premise on the High Court Case. This is a new claim that there is in fact a Court of
Appeal case and not a High Court case, My finding that the matter was not sub judice
was on the basis of the facls that were laid on the Table of the House by the Assistant
Minister. The only document that he laid before the House was a judgement of the High
Court. If you have a judgement in a case, it means that the case is finalized. However,
now the claim is on the basis of a new case which is in the Court of Appeal. It may be
related to the High Court case bui the pleadings relating 10 the Court of Appeal would not

necessarily be the same as the High Court case and in this case. the judgement that was
laid on the Table by the Assistant Minister.

Mr. Olago: | am guided, Mr. Speaker, Sir.

Mr. Speaker: Thank you. [tis good to explain to lawyers so that they know -
where they are.

Mr. Minister, you may then proceed on that basis.

The Minister for Education (Prof. Ongeri): Mr. Speaker, Sir. | may now invite
the hon. Members to look at Standing Order No.80 (2) which says:-

“A matter shall be considered to be sub judice when it refers 10 actjve criminal or

civil proceedings and the discussion of such matter is likely to prejudice its fair
determination.”

Standing Order No.80 (3) (c) says:-
“Civil proceedings shall be deemed to be active when arrangements fcr hearing

such as setting down a case for trial, have been made. until the proceedings are ended by
Judgment or discontinuance.”

Standing Order No.80 (3) (d) says:- !

“appellate proceedings whether criminal or civil shall be deemed 10 active from

the time when they are commenced by application for leave to appeal or by notice of

appeal until the proceedings are ended by judgment or discontinuance.”

Fwish to inform this House that indeed there was a civil duit which was brought

against the Teachers’ Service Commission in the High Court in Nakuru. It was

adjudicated up and a verdict given. Because of the adverse effects that the TSC stood to

reap out of that court proceeding and the court Judgment, it was, therefore. necessary for

the TSC through the Attorney- General to make an appeal in the Court of Appeal. That

appeal was launched in the Court of Appeal and the matter has been laid down for

hearing on 29w September and 1., October, 2010. 1 will lay all the papers on the Table. |f

I proceed to answer this Question, it will definitely be prejudicial to tha TSC because
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there are many issues that are tied up to that court ruling that will obviously auger very
badly for that until this matter is fully heard and determined by the appellate court. Thank
you, Mr. Speaker, Sir.

Mr. Mungatana: On a point of order, Mr. Speaker, Sir. First, | want to appreciate

the preparedness of the Minister. We appreciate that as a House. But still on the same
Standing Order 80(5), it says: “Notwithstanding this Standing Order, the Speaker may
allow reference to any matter before the House or a Committee.” The point of order | am
drawing here is that there are thousands of teachers who were affected, by this. In a way,
the Government can make pronunciations in terms of policy not necessarily delving into
the matters that are pending before the court. We want to know what the Ministry’s
position is on the thousands of teachers who retired between 1997 and 2007. It is a policy
issue. S0 | was requesting if you can revoke your powers under Standing Order No.80(5)
to allow the Minister to speak on the policy matters so that the teachers who hdve retired
including those from very many parts of the country can know what their fate is. It would
help us move one step forward. This Question has drawn a lot of interest from all of us.
That is why we want the Minister to say something on policy.

Mr. Speaker: Mr. Minister, do you want to react to that at all before | give my

direction on the matter? :

The Minister for Education (Prof. Ongeri): Mr. Speaker, Sir. given the

dimension of this problem. it would not add value at this stage in time. The matter before
the Court of Appeal is very weighty and has far reaching implications on both the
pronounced policy and the level at which this matter was renegotiated. Therefore, there
are grey areas that do need the court of appeal to determine the direction. In as far as the
policy issue is concerned, we thought the matter had been put to rest until jhis issue came
up in the Court of Appeal. They raised issues thal were far reaching in terms of cost 10
the Government. The Government went back through the TSC. through the Office of the
Attorney-General to-appeal against this ruling. | think in fairness to both parties, it is only

fair that the Court of Appeal is given the opportunity to lpok at the pros and cons of these _
matters and be able to adjudicate on the matter. Then thereafter if there are any other
issues arising, then we will be able to deal with them as policy issues as a Government,
So:my indulgence to the Chair this afternoon is to request that. indeed, this matter is sub
Judice and it is before the court of appeal. It may be information that rmay nol have been
availed to the Speaker at the time of making the ruling under Standing Order Number 79-

Mr. Speaker: Order, Mr. Minister! Do not revisit that issue. This is a new claim.
The Minister for Education (Prof. Ongeri): Thank you, Mr. Speaker, Sir.
Mr. Speaker: | will deal with it as such. So | order that this Question be deferred

to Thursday next week at 2.30 p.m. It will appear on the Order Paper and 1 will give my
{inding on claim.

(Question deferred)

Order, hon. Members! | am afraid the next Questions, because this is an allotted

day, will have to be deferred because we must move to the next businzss not later than
3.30 p.m. So we are not doing very well.
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ADOPTION OF THE REPORT ON THE RETIRED TEACHERS PENSION (1997 GROUP)
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