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CHAIRPERSON'S FOREWORD

The Public Petition on irregular transfer of Muiri Coffee Estate Limited property by Kenya Commercial Ilank

(KCB) was presented to the National Assembly by the Hon. (Dr.) Humphrey Kimani, MP on l Srh August

2016 pursuant to Standing Order 225(2) and the Petition to Parliamenl (Procedure) Act,20l2. The petition

dated 7rh June 2016 prays "that the National Assembly:

l. establishes why Kenya Commercial Bank sold Muiri Coffee Estate Limited without the consent of the

owner and before realizing the securities offered by Benjoh Amalgamated Limited parcel LR l24l li t

and l24ll12 Nyandarual

2. recommends that necessary action be taken against the Bank if found culpable of the sale and transfer

of Muiri Coffee Estate without following the due process; and

3. makes any orders as it deems fit in plight oflhe Petitioner.

In considering the petition, the Committee met with the petitioner, Hon. (Dr.) Humphrey Kimani, MP. the

owners of Muiri Coffee Estate Limited and the Chiel Executive Officer of the Kenya Commercial lJank
,t

(KCB). The Committee also received submissions of the Directorate of Criminal lnvestigations. The l,icws'

ol'the petitioner and those of the KCB are incorporated in this Report. 
,

'['he Committee wishes to thank the Offices of the Speaker and the Clerk of the National Assembly lbr the

support extended to it in the execution of its mandate.

I takc this opportunity to thank all the Members of the Committee lbr their commitment and dedication.

which enabled thc Committee to complete considcration of the Petition.

The Committee wishes to record its appreciation for the services rendered by the staff of the National

Assembly attached to the Committee. Their efforts made the work of the Commillee and the production of

this Report possible.

|inally, it is now my pleasant duty, on behalf olthe Departmental Committee on [.'inance, Planning &'l'radc

to prescnt this repon to thc Ilouse pursuant to the provisions ofStanding Order 227 (2).

I
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EXI.](]TITIVI' ST]MMAITY

This Report contains the Committee's proceedings during the hearing ofthe Petition on the alleged inegular

transfer of Muiri Coffee Estate Limited by the Kenya Commercial Bank Limited. The Petition was presented

to the National Assembly by the Hon. (Dr.) Humphrey Kimani, M.P. on l81h August 2016. While considering

the Petition, the Committee observed the following:

a) In the year 1988, the Bank granted Benjoh Amalgamated Limited an overdraft of Ksh: l, 800, 000; and a

loan ofKsh: 16, 875, 000, through letter dated l2th April 1989.

b) The

(a)

(b)

(c)

(d)

(e)

(0

(e)

Bank's terms for the security were as follows-

a debenture for Kshs. I I, 675, 000/- over the borrowers assets;

a legal charge for Kshs. 11,675,000/- over land reference number l24ll82 and land reference

Number l24ll/l;
a further legal charge for Kshs. 7, 000, 000 over L.R No.10075 Kiambu in the name of Muiri Coffee

Estate Ltd. In support of a guarantee for a like sum which was to be executed by the guarantor (Muiri

Coffee Estate Ltd);

direclors'joint and individual guarantee lor Kshs. I l, 675,000/-;

An indiwal guarantee for Ksh. 7,000,000/- which was to be signed by James Ngengi Muigail

board resolutions authorizing borrowing;

board resolution from the Guarantor authorizing execution ofthe guarantee and charge for Kshs. 7,

000, 000/-

c) Benjoh Amalgamated Limited defaulted and the Bank sought recovery of the principal sum. interest and

charges thereof. This instigated Civil Case No. l2 I 9 of I 992, which both the plaintiffs and defendant recorded

a consent decree to be executed in the following manner:

(a) the plaintiffs to pay the total outstanding sums, principal and interest, to the defendant on or before

the 3lsrday ofJuly 1992;

(b) in default, the defendant be at liberty to proceed with the realization ofthe two securities; and

(c) the plaintiffs pay the costs ofthe application and auctioneer charges.

lt is at this stage that numerous court cases arose seeking injunctive orders to restrain the Bank from selling

the security properties. The cases were dismissed in favour ofthe Bank citing res judicala due to the consent

decree recorded whose effect terminated the suit.
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Having considered the Petition. the Committee noted that all the issues raised in the petition had been

litigated upon and determined by a court of competent jurisdiction whose independence is guaranteed by

Article 160 ofthe Constitution. In light ofthis, Parliament is prohibited from scrutinizing or amending the

content ofany decision made by a cou( of law.

The Committee, howcvcr, noted that the bank was quick to sell the guarantor's property in Kiambu before

selling the principal borrower's security in Nyandarua. The Committee also noted that The Law of Contract

Act is silent on the hierarchy to be followed in such cases and that it was against the law naturaljustice for

KCB to do that. The Committee therefore noted the need for amendment of the Law Contract Act to

provide for a clear hierarchy to be followed whenever a lender seeks to realize his/her money fiom the

debtor.

5



I.I MANDATE OF THE COMMITTEE

The Departmental Committee on Finance. Planning & Trade is one of the twelve Departmental

Committees of the National Assembly established under SO 216 and mandated to:-

(a) investigate, inquire into, and report on all matters relating to the mandate, management.

activities, administration, operations and estimates of the assigned Ministries and

departmentst

(b) study the programme and policy objectives of Ministries and departments and the

effectiveness of the implementation;

(c) study and review all legislation relerred to it;

(d) study, assess and analyse the relative success of the Ministries and departments as

measured by the results obtained as compared with their stated objectives;

(e) investigate and inquire into all matters relating to the assigned Ministries and departments

as they may deem necessary and as may be referred to them by the House;

(1.1 vet and report on all appointments where the Constitution or any law requires the National

Assembly to approve. except those under Standing Order 204 (Commitlee on

Appointments); and

(g) make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation.

-6-



1.2 COMMITTEIi MEMI}EIISHIP

'Ihe Committee comprises the following members:-

Chairperson

Vicc Chairperson

'l'he Hon. Benjamin Langat. MP

The Hon. Nelson Gaichuhie. MP

The Hon. Dr. Oburu Oginga, MP

The I{on. Jimmy Nuru Angwenyi, MP

The Hon. Eng. Shadrack Manga, MP

The Hon. Ahmed Shakeel Shabbir- MP

The Hon. Sammy Koech. MP
'Ihe llon. Sammy Mwaita. MP

The Hon. Tiras N. Ngahu, MP

The Hon. Hezron Awiti. MP

The Hon. Abdullswamad Sheriff. MP

The Hon. Abdul Rahim Dawood, MP

The Hon. Alfred W. Sambu, MP

The Hon. Anyanga Andrew Toboso, MP
'fhe []on. Daniel E. Nanok, MP

The Hon. Dennis Waweru. MP

The Hon. Joash Olum. MP

The I-lon. Jones M Mlolwa. MP

'Ihe Hon. Joseph Limo, MP

'fhe Hon. Kirwa Stephe n Bitok, MP

The Hon. Lati Leletit. MP

The llon. Mary Emase, MP

The Hon. Ogendo Rose Nyamunga, MP
'fhe Hon. Patrick Makau King'ola. MP

The Hon. Ronald 'Ionui, MP

'Ihe Hon. Sakaja Johnson, MP

The Hon. Sakwa John Bunyasi, MP

Thc Hon. Sumra lrshadali. MP
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Evans Oanda

Nicodemus Maluki

Fredrick Otieno

Emma Essendi

I.{ I{ECOMMENI)A'tIoNS

(a) On the prayer that the National Assembly establishes why Kenya Commercial Bank Ltd

sotd Muiri Coffee Estate Limited without the consent of the owner and before realizing the

securities offered by Benjoh Amalgamated Limited parcel which are LR l24l l/l and

l24l l/2 Nyandarua, the Committee did investigated the matter and found that due process

was followed in the sale of the said property. This is inferred from the Decree issued on

May 4, 1992 in HCC No. l2 19 of 1992 Nairobi Benjoh Amalgamated Ltd ond Muiri Coffee

Estate Ltd versus Kenya Commercial Ltd. The Committee also noted that though not

obligated, KCB should have auctioned the securities belonging to the principal borrower

before proceeding to auction the guarantor's prope(y. This action contravenes the rules of

natural justice;

(b) On the prayer that the National Assembly makes any orders as it deems fit in the

circumstances, the Committee recommends-

(i) that the National Assembly amends section 3 of the Law of Contract Act (Cap 23)

to provide that in the event of default, a creditor shall realise the property of the

principal bonower before proceeding to realise the property ofthe guarantor;

(ii) that all parties involved be at liberty to enter into negotiations with a view ofhaving

the matter settled amicably.

-tt
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Firsl Clerk Assistant

Third Clerk Assistant

Third Clerk Assistant

Legal Counsel II

Having considered the Petition keenly and the prayers sought, the Committee recommends as

follows:



2.II INTII,ODUCI'ION

2.1 Backgroundlnformation

Articlel l9 (l) olthe Constitution provides that every person has a right to petition Parliament to

consider any matter wilhin its authority, including enacting, amending or repealing any legislation.

This provision is operationalized by the Petitions to Parliament (Procedure) Ac1, 2012 and

Standing Orders 219 and 220.

The Petition on the alleged inegular transfer of Muiri Coflee Estate Limited by the Kenya

Commercial Bank (KCB) was presented to the House by the Hon. (Dr.) Humphrey Kimani, Mp

on l8rr' August 2016 pursuant to Standing Order N o.225 (2)(a).1n accordance with Standing Order

227, the Petition was referred to the Depanmental committee on Finance, planning & Trade for

consideration and preparation of a report.

2.2 'l'he l'etition

1'he petitioner wished to draw the auention ofthe House to the following

i) THAT, Muiri Coffee Estate is located in Juja Constituency. Kiambu Counlyl

ii) THAT, Benjoh Amalgantated Limited bonowed a loan tiom Kenya Commercial Bank of
Ksh. 9 million in April 1989;

iii) THAT, in Aprit 1989 Muiri Coffee Estate Limired acted as a limited guaranror to Benjoh
Amalgamatcd Limited to a tune Ksh.l 1.5 million from Kenya Commercial Bank at all
times;

iv) THAT, in December 1994. the late Mr. James Muigai on behalf olthe Guarantor (Muiri
Cotfee Estate Limited) paid Ksh.6million to Kenya Commercial Bank towards off'setting
the loan and the said banl acknowledged receipt of the payment leaving an outstanding
balance of Ksh.3.4 million;

v) THAT, in July, 1995 Mr. Muigai's widow of the lare mama Ngina Muigai made an cnquiry
to the Bank to conflrnt the outstanding balance owed to Benjoh Amalgamated Limited in
order lo clear the outstanding balance. In March 1996, the bank responded indicating that
the outstanding balance amounted to Ksh.44.3 million'

-9 -



vi) THAT, in 2002 the Bank advertised Benjoh Amalgamated Limited properties on public

auction. Bcnjoh Amalgamated Limited moved to court and demanded that the Bank

produces statement ofaccounts. However, the Bank did not provide statement ofaccounts

as requested but instead advertised for auction of Muiri Coffee Estate Limited in June,2007:

vii) THAT, in spite of this, no auction took place, nevertheless two months later, Muiri Coffee

Estate Limited was transl'erred to Bidii Kenva Limited ;

viii) THAT. at the time of sale of Muiri Coffee Estate Limited was worth well over Kshs. 70

million while the two properties belonging to Benjoh Amalgamated Limited LR l24llll
and l24l l/2 Nyandarua were also worth over Kshs. 70 Million.

ix) THAT, the Petitioner has established that there has not been any court order for the sale of
Muiri Coffee Estatel and

x) THAT, ef forts to pursue this matter with relevant authorities has bcen tiuitless;

The Petitioner prayed that the National Assembly, through the Departmental Committee on

F'inance, Planning and Trade:

(a) estabtishes why Kenya Commercial Bank sold Muiri Coffee Estate Limited without the

consent of the owner and beiore realizing the securities offered by Benjoh Amalgamated

Limited parcel LR l24l lll and l24l l/2 Nyandarua;

(b) recommends that necessary action be taken against the Bank if found culpable ofthe sale

and transfer of Muiri Coflee Estate without following the due process; and

(c) makes any orders as i1 deems fit in ptight of Petitioner.

.1.0 STII}MISSIONS ANI) EVIDENCI,

3.1 Meeting with the Petitioner

On I'r September 201 6. the Hon. (Dr.) Flumphrey Kimani, MP accompanied by Mr. Ngcngi

Muigai, appeared before the Committee to brief the Committee on contents of the petition. During

the meeting, the Hon. (Dr.) Kimani highlighted the following in the petition:

A. Benjoh Amalgamated Limited bonowed a loan from Kenya Commercial Bank of Ksh. 9

million in April 1989;

B. Muiri Coffee Estate Limited acted as a limited guarantor to Benjoh Amalgamated Limited to

a tune Ksh.l 1.5 miltion from Kenya Commercial Bank at all limes;

- l0 -



C. Other securities for KCB loan was the two properties owned by Benjoh Amalgamated Limited

namely parcel LR l24l l/l and l24l l/2 Nyandarua

D. Benjoh Amalgamated Limited defaulted servicing of the loan facility prompting KCB to

commence recovery of her money through auction.

E. ln 2002 and instead of auctioning the propcrties bclonging to Benjoh Amalgamated Limited.

KCB transl'erred Muiri Coffee Estate Limited (Guarantor) to Bidii Kenya Limited.

F. At the time of transfer. Muiri Coffee Estate was worth more than Kshs 70 million.

G. 'fhe Committee should ascertain the reasons why the KCB auctioned guarantors' limitecl

property belore auctioning the properties that formed the first charge (parcel LR l24llll and

I 241 I /2 Nyandarua)

3.2 Meeting with the CEO, Kcnya Commercial Bank (KCB)

on I 6th February 201 7. thc Chief Execurive officer (cEo) for the Kenya commercial Bank

appeared before the Commitlee and submitted the following regarding the petition:

o The matter started in 1992 following default in payment of a loan which was extended by

Kenya Commercial Bank to Benjoh Amalgamated in 1989. The loan was secured wilh rwo

properties in Kiambu and Nyandarua and guaranteed by Muiri Coff'ee Estate.

o The companies defaulted in repayment and the bank movcd to auction its property.

. A consent was reached with the companies undertaking to pay up, failing which the bank

would sell off the properties. This money was not paid, marking the beginning ofthe cases

in 1992.

o On failure to honor the consent decree. the KCB proceeded to auction Muiri Coffee Estate

with a view to realizing all the money lent to Benjoh Amalgamated including the cost of
the suit and the accrued interest.

. The matler was in the courts for 28 years and all matters raised in the petition had been

heard and determined in favour of the Kenya Commercial Bank (KCB)I culminating in the

Supreme Court ruling of 201 6.

3,3 Report from the Criminal Investigative Department (DCI)

On I 21r' June 201 7. the Committee received various correspondences from the Directoratc of
Crintinal Investigations that were done in during the consideration of various litigations on the

-ll-



loan advanced to Benjoh Amalgamated Ltd. From the said documents, the Committee noted the

tbllowing:

o The Depa(ment of Criminal investigations had unsuccessfully investigated the matter at

different times due to non-cooperation of the KCB and a order prohibiting such

investigations.

r The Attomey General had on several occasions advised on the suits arising from the

advanced loan.

o The matter had been titigated upon and judgment rendered in favour of KCB.

- tl -



{.0 COMMIT'tt],8'SoBSERVAI'IONS

Upon analyzing the petilion and through interaction with the Petitioner, the Committee made the

following observations:

.I.I I}ACKGRoUNI)

ln the year 1988. the Bank granted Benjoh Amalgamated Limited the following bank

facilities through a facility letter dated l2th April 1989. That is-
(a) an overdraft ofKshl, 800,000; and

(b) a loan of Ksh 16. 875. 000.

II, The Bank's security was as follows:

(a) A debenture for Kshs. I l, 675. 000/- over the borrowers assets;

(b) A tegal charge for Kshs. I l, 675. 000i- over land reference number 124l182 and land

reference Number l24l I ll;
(c) A further legal charge for Kshs. 7,000.000 over L.R No.10075 Kiambu in the name

of Muiri Coffee Estate Ltd. ln support of a guarantee for a like sum which was to be

executed by the guarantor (Muiri Coffee Estate Ltd):

(d) Directors'joint and individual guarantee for Kshs. I I, 675,0001;

(e) An individual guarantee for Ksh. 7.000,000/- which was to be signed by James Ngengi

Muigai;

(f) Board resolutions authorizing bonowing;

(g) Board resolution from the Guarantor authorizing execution ofthe guarantee and charge

for Kshs. 7,000,000/-

III. Benjoh Amalgamated l-imited defaulted and the Bank sought recovery ol the principal

sum, interest and charges thereoL This instigated civil case no.l2l9 of 1992. which both

the plaintiffs and defendant recorded a consenl decree to be executed in the following

Itliltlncr

(a) the plaintiffs to pay the total outstanding sums, principal and interest, to the defendant

on or before the 3l't day ofJuly 1992;

(b) in defautt, the defendant to be at liberty to proceed with the realisation of the two

- 13 _



{.2 tsstrEs t'()t{ t)la't'r,tRr\t I NA't'toN

Whether the sale of the said property was valid in accordance with the law and
consent decree

The Committee noted that petitioners are not contesting the existence ofa loan or even the consent

decree between both pa(ies but the process ofrealising the debt owed by them to the Bank. ln its

response to thc Committee. the Bank produced a lacility letter as described above, which was

between Benjoh Amalgamated Limited and not Muiri Coffee Estate Limited. The latter only acted

as a guarantor to the former for an initial sum of Khs 7,000. 000 shillings and a further sum of

Kshs 4, 500,000. A guarantor is defined as follows:

I

Section 1 of the Statute o./'Frauds 1677 (England), de.fines a conlract of guaranlee as a

promise to be liuble for the debt, or.failttre to perform some olher legal obligation, of

another person.

Section 3 (l) ofthe Contacls Acl of Kenya defines a guaronlee is o contracl to answer for
the debt, default or miscarriage o.f another. There exist lhree parties lo a contract of

guarantee that is the creditor, debnr and the guaronlor.

From these definitions, the contract imposes a secondary obligation on the guarantor. Therefore

the surety's liability depends upon default by the principal debtor.

The Committee observed that Muiri Coffee Estate guaranteed Benjoh Amalgamated Limited for

thc sum ofKshs 7,000, 000 shillings and a further sum ofKshs 4. 500,000 as shown in the charge

documents. The latter states that- "....1n pursuance ofthe said agreement and in consideration ol

the premises TI"llS CHARGE WITNESSETH as follows:-

fu) on the 5'h day ol June, one lhousantl nine hundred snd eighty nina (hereinafier called

- l.l -

securities; and

(c) the plaintiffs to pay the costs ofthe application and auctioneer charges.

IV. It is at this stage that numerous court cases arose seeking injunctive orders lo restrain the

Bank from selling the security properties. The cases were dismissed in lavour ofthe Bank

citing res juclicala due to the consent decree recorded whose effect terminated the suit.



"lhe legal date of redemption") to pay to the bank such sunr not exceeding shillings seven

million as may then be due...."

The committee fu(her observed that similar cases had been determined against the guarantors in

cases of default such as:

a. ln Development Bank of Kenya Ltd v Riva Oils Co. Ltd & 3 others [20131 eKLR the

learned Judge Havelock held inter alia:

It there.furc folls upon lhe 2nd and ltt' DeJbndant being the guarontors o./ the l'' Defendanl

(vho has since closed shop), to sotis.fy the loan.facilities extended to it to the limit of their

ra.rpecliye Guaruntees plus any other charges incidental to or occasioned./iom the loan

ugreemenl, including any interesl,.lies and charges.

b. ln Ebony Development Co. Ltd v Standard Chartered Bonk Ltd [2008J KLR Khaminwa,

.l on delivering on the issue ofthe liability of guarantors held that:

"Thc securiry,of charge u,us u guarunlee. The obligution ofa guarantor is cleur. ll becomes

liable upon de.fault b;, ths pf inriOal debtor. The charge concerning this matter is thc second

charge updaling lhc irulebledness of the borrov,cr. Il is not the guctrdntor to see to it that

lhe borrorer conrplies vith his contaclual ohligation bul to poy on demantl the

guarunleed sum. "

[:rom the above cases, it can be infered that once notice is given to the guarantors to pay the

outstanding debt, the guarantor must comply with the contractual obligation. and consent from the

o\.rner cannot dissolve liability. Where a limitation exisls in the guarantee, the guarantor shall pay

to extent ofthe limitation plus any other incidental charges. f'herefore. the amount Muiri Coffec

Estate Limited was liable to pay to the Bank was Kshs I l. 500, 000/- plus any other incidental

chargcs occasioned from the loan agreement between Benjoh Amalgamated Ltd and the Bank.

The Committee also noted that that judgment was entered for the realization olthe two securities.

In civil appeal case Kenyo Commercial Bank vs Benjoh Amalgamated limiled & another; the

leamed judges described the two securities as fbllows:

"Thc uppellunt lcnl the respondents u sum of K.ths. 23. 175. 000/: v'hich tt,cts securcd b1,

u charge oler tha lwo pieces o/ land namely'L.R No. l2llil and l21l 1i2 Kiambu. Upon

- 15 -



default, the appellont moved to realize lhe security and lhe respttndenl thereuponfiled the

suit to forestall the exerci.se "

In the civil case Benjoh Amalgamated Ltd & Muiri Coffee Estate vs Kenya Commercial Bank 239

o./ 2001: the Court pronounced itself on the validity of the consent order and the genesis of the

same. It stated that "...earlier on by an application dated l4th March, 1992, the appellants (the

Plaintiffs) had sought, among other things. an order thal " .....the I't plaintilf be allowed to sell L.R

Nos. I 21 1 1/ I & 2 aforesaid by private treaty lo discharge its indebtedncss to the defendanl. "

The same case reiterated the terms of the consent decree as "the plaintffi to pay the tolal

outstdnding sums, principal und interesl, lo the defendant on or before the 3l st day ofJuly 1992:

in deftiult, lhe de_fendant to be ut liberty to procead with the realization of the two securities"

The above can be interpreted to mean that-

(a) the plaintiffs were ordered to pay the total outstanding sum;

(b) in default, the Bank was to proceed with the realisation of the two securities being L.R

Nos. 12411/l &2; and

(c) the defendants were stopped realizing any other security as provided for in the facility

letter.

From the above, it is clear that Benjoh Amalgamated Ltd defaulted to pay the debt and the

outstanding sum as contained in the consent decree. The KCB proceeded to realize its money by

auctioning the guarantor's security (Muiri Coffee Estate) before going for the Principal bonower's

property (L.R Nos. 1241lll &2.

Under the Law of Contract Act, there is no provision that gives the hierarchy to be followed

whenever the debtor wants to realize his money from the borrower and the guarantor. Il is the

practice within the banking sector to go for the most liquid security regardless ofwhether it is liom

the principal bonower or his guarantor.

Whether the National Assembly has the authority to interrogate the Petition

The right to petition Parliament is anchored under Article I l9 of the Constitution. It states:

l19 (l) every person hus the right to pelilion Parliament to consider ony motter within its

Authority including to enuct, amend or repeal any legislotion. Although the wording of Article 95

-16-



(2) may suggest that Parliament is able or even obliged to concern itsell with every request and

complaint, the Constitulion taken as a whole indicates the limits lo the right of petition.

ln view ofthe independence ofthe Judiciary, which is constitutionally guaranteed by Article 160

(l) of the Constitution of Kenya, Parliament is prohibited from scrutinizing or amending the

content of any decision made by a court of law. Judges are independent in their decisions, and

subject only to the law. Consequently, judicial decisions can only be quashed or modified by other

competent courts. and only in accordance with the due processes laid down by law.

Further, the case presented concerns itsetf with matters between private citizens thar have been

heard and determined by a court of competent jurisdiction. In light of this Parliament connot make

a delermination on rhe olbresaid mo ers as they are mo ers of law and facl or vary anyjudgment

ntude

-17-



5.0 COMMI'ITI]I], RECOMMI.]NI)ATIONS

Having considered the Petition keenly and the prayers sought, the Committee recommends as

follows:

(c) On the prayer that the National Assembly establishes why Kenya Commercial Bank Ltd

sold Muiri Coffee Estate Limited without the consent of the owner and before realizing the

securities offered by Benjoh Amalgamated Limited parcel which are LR l24l l/l and

l24l l/2 Nyandarua. the Committee did investigated the matter and found that due process

was followed in the sale ofthe said property. This is infened from the Decree issued on

May 4, 1992 in HCC No. I 219 o/ 1992 Nairobi Be njoh Amalgamated Ltd und Muiri Colfee

Estate Ltd versus Kenya Commerciol Ltd. The Committee also noted that though not

obligated, KCB should have auctioned the securities belonging to the principal borrower

before proceeding to auction the guarantor's property. This action contravenes the rules of

natural justice;

(d) On the prayer that the National Assembly makes any orders as it deems fit in the

circumstances, the Committee recommends-

(iii)that the National Assembly amends section 3 of the Law of Contracr Act (Cap 23)

to provide that in the event of default, a creditor shall realise the property of the

principal borrower before proceeding to realise the property ofthe guarantor;

(iv)that all pa(ies involved be at liberty to enter into negotiations with a view ofhaving

the matter settled amicably.

Signed:. Datc: ,..
a" n'4 2,^,t

(THE HON, BENJAMIN LANGAT, C.BS, M.P.)

CHAIRPE,RSON, DEPARTMENTAL COMMITTEE ON FINANCE, PLANNING &

TRADE

- l8 -
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MrNrrrits ot- THIt 36"' sITTIN(; oF THE I)EPARTMENTAL (loMMIT'rEE oN
FINANC]E, PLANNIN(; & TRADI] ITELI) ON WT]DNESDAY Is'h.ITINE, 2OI7 IN THE
('ot\t Nt t'rTEu R(x)l\,I 9 MAIN PAITLIAMI'NT I}I.iILDIN(; AT I I..IOAM

PRESENT
l. I lon.
2. on.

--i. I lon.
4. Ilon.
5. Ilon.
6. I lon.
7. Ilon.
ll. I lon.
9. Ilon.
1 0. I Ion.
ll,llon.

Ilenjamin l.angat. MP
Nelson ( iaichuhic. MP
Daniel I:pu1o Nanok. MI)
Ilonald 'lirnui. Ml)
I'atrick Makau King'ola. Ivl P

Lari Lclelit. Ml'
.lones Mlolwa. MI)
Sakua John Bunl asi. M[)
Abdul Rahim Dawood .MP
.lirnnry Nuru Angwcnyi. M[)
Sumra lrshadali. MP

Joash Olum. MP
ling. Shadrack Manga. M[)
Shakeel Shabbir. MP
llczron Bolo Awiti.MP
Abclullsw'amad Shari f I M I'
Marl' Enrase. MI)
Anyanga Andrew -[bhoso. MP
Joseph l.imo. MI)
Kirrva Stcphen llitok. M['
Alli'ed Santbu. M [)

l)cnnis Wau'eru. MP
Sanrnrl Koech. M[)
Sakaja .lohnson. MP
'l iras Ngahu. M[)
[)r. Oburu Oginga. MP
Sanrnry Mwaita. MI)
Ogendo Rose N1'amunga. MP

('hairpcrson
V icc-C hairperson

rtP()1.(Xil l'ls

l. Ilon.
2. I lon.
3. I Ion.
.1. llon.
5. on.
(r. I I on.
7. llon.
ll. llon.
9. I Ion.
I 0. I lon.
ll.llon.
ll. I lon.
I 3. I lon.
I -1. t Ion.

-5

6
7

II
lt
II

on
on
ol')

( olr\trT'1 t,.l, su( ltl.. l...\Rl [r
r. Martin Masinde
r. Evans Oarrda

r. Nicodentus N4aluki
r. Irrcdrick Oticno
s. Iinrrna I]scndi
r. Ornar lVtaclrage

s. Cathcrinc Mukunyi

SDD
First Clerk Assistanl
'l hird Clcrk Assistant
"l'hird C'lcrk Assistanl
Legal ('ounsel
Iriscal Analyst
SAA

l.M
2.M
3.M
4.M
5.M
6.M
7.M
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[.RI ENI) (X''I'IIE ('ONIM II"|EE
I Ion. l)anicl lVIaanzo. N{l'
I Ion Kimani Ichungwa. MP
I Lrtt. l:runcis \lrranglrngi. \ll'

MIN.NO. D('F/ I38/201 7: PRIILIMINARI lis'[re ('hairpcrson callcd the n]ccting to ordcr al I l:,l0anr lblloucd b1 a word ol'pravcr liorn tho
I lon. Nclson (iaichuhic. MP.
MtN.NO. DCF/l-39/2017: (TONSIDERATION OF SESSI()NAL l'APER N0.3 OF 2017

'fhe ('ornnritlec approvcd thc scssional papcr on thc lbllowing grounds:
. 'l-he guarautce retluc'stccl $ ill hclp in thc proposed llnancial restructurinB
. 'fhe governnlcnt is not gil ing anl moncy but only a Buarantcc
o Already changcs made hy thc KQ has scen positive rcsults lor the airline's balance shect

in 201 7

Conccrns
o 'l'he outgoing C'liO should have becn retained as a lead adviser having bcccn around

during the d()wn turn ol'thc airline
o lhe commercial agrecnrent KQ entercd with Kl,N4 nced to be relookcd and reviewed
o 'l reasury should repeort to Parliarnnet everv six monlhs on tlre repayment. balance and

perlbmrance ol'KQ.
'fhe secretarial was directed to process a report lbr tahling in the same afternoon.

NllN.NO. IX I/l{0/21)17: PR}lsll)l,lNTlAl. }lEl\l()RANI)trl\l ()N FlN,\N('E BILI. 20t7

'l'he ('ommittce went through the Prcsidcntial Mcnrorandunr and ohscrved that the proposed 35%
taxation will be ovcr and above thc 300/o corporation tax. l hc I lon. Nelson Gaichuhie. MP
proposed 35% as the llnal tax.
Afler lengthl- deliberations. thc Comnrittee postponed the nratter.

MIN.NO. DCl'll4ll2ltl7: PI,ITI'I'ION ()N IRI{liGtlLAR TIiANSFIIR Ol' COFF'EE
MT]IRI ESTATE
'l'he ('ommittec's lcgal counscl advisetl thc ('onrurittcc that the issucs bening raiscd in the
petition had hcen litegatcd upon and dctennincd in court and tlrerelirrc thc ('ommitlcc may not
ma) bc to recornmend an1" re mcdial actions agaisl K('Li. Houcr cr. thcre is need to amend lhe'
('ontract law to provide for the hierachy to be lbllowod whencver a lender wants to tccover his
nroncv lionr a defaultcd horrowcr.
llar ing been brciled accordingll : thc ('onrmittcc ncve'rtheless rccomnrcnd thc lirllo* ing:

(a) on thc prayer that thc National Asscnrbly' establishes ul.ry Ken1.'a f'ornmercial Bank l-td
sold Muiri Colli:e []slate Lirnited rl'ithout thc conscnt ol'the owner and befirrc realizing
the sccurities ollered by Benloh Amalganratcd Limited parccl which arc LIt l24ll/l and

l24l l/2 Ny'andarua. thc Conrnrittee did invcstigate thc nrattL'r and lbund that duc process
uas tollovucd in thc salc ol'the said propert). I-his is inf'errcd liom thc Decrec issucd on
May .1. I 992 in H('(' Nrt. I ) I I ry' lt)92 Nuinthi l)tn jt r ,lnnlgunutad l.td und lrluiri
('of/cr: li.rtutc Ltd rcrsus Ken.tu ('onnrcrt'idl l.td. 'l'l\c Conrnritlce als() notcd that though

?



not obligated. KCB should havc auctioned the securities belonging to the principal
borrower befbrc proceeding to auction the guarantor's property. This action contravenes
the rules ol' natural .justice:

(b) On the prayer thal the National Assembly makes any orders as it deems fit in the
circumstanccs. the Committec rccommends-

(i) that the National Assembly amends section 3 olthe Law of Contracl Act (Cap 23)
to provide that in the event ol'default. a creditor shall realise the property of the
principal borrower belore proceeding to realise the property ofthe creditor;

(ii) that all parties involved he at liberty to enter into negotiations with a view of
having the matter setlled amicably.

The secrctariat uas adviscd lo proccss lhe report lbr tabling in the same aliemoon.

MIN.NO. DCF ll 11 12017 : ADJOURNMENT

The Chairperson adjoumed lhe meeting at I :24pm

Signcd

('hairpcrson

l)atc e/ )...2 t1
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MINUTES OF THE 76TII SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE, PLANNING & TRADE HELD oN THURSDAY I., SEPTEIIBER,2016 IN
COMMITTEE ROOM 9 PAI{LIAMENT' BTIILDIN(,;S A'I' IO.OOANI

PRESENT
1. Hon.

2. Hon.

3. Hon.

4. Hon.

5. Hon.

6. Hon.

7. Hon.

8. Hon.

9. Hon.

10. Hon.

I l. Hon.

12. Hon.

13. Hon.

i4. Hon.

15. Hon.

16. Hon.

Benjamin Langat, MP
Nelson Gaichuhie, MP

Eng. Shadrack Manga, MP

Shakeel Shabbir, MP
Abdikadir Ore Mohammed, MP

Abdullswamad Shariff, MP
Tiras Ngahu, MP
Sakwa John Bunyasi, MP
Ronald Tonui, MP

Abdul Rahim Dawood ,MP
Dr. Oburu Oginga, MP

Patrick Makau King'ola, MP

Ogendo Rose Nyamunga, MP
Kirwa Stephen Bitok, MP

Jones Mlolwa, MP

Sumra Irshadali, MP

Chairperson
Vice-Chairperson

APOLOGIES

l. Hon. Jimmy Nuru Angwenyi, MP
2. Hon. Iringo Clprian Kubai, MP

3. Hon. Mary Emase, MP
4. Hon. Lati Lelelit, MP
5. Hon. Sammy Koech, MP
6. Hon. Joash Olum, MP
7. Hon. Joseph Limo, MP
8. Hon. Sarnmy Mwaita, MP
9. Hon. Anyanga Andrew Toboso, MP

10. Hon. Daniel Epuyo Nanok, MP

11. Hon. Alfred Sambu, MP
12. Hon. Dennis Waweru, MP
13. Hon. Sakaja Johnson, MP
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KENYA NATIONAL ASSEMBLY
L Mr, Evans Oanda

2. Mr. Nicodemus Maluki
3. Mr. Fredrick Otieno
4. Ms. Emma Esendi

First Clerk Assistant

Third Clerk Assistant

Third Clerk Assistant
Legal Counsel

PETITIONERS
1. Hon. Dr. Humpkey Njuguna, MP
2. Mr. Ngengi Mugai
3. Mr. Kungu Muigai
4. Mr. Nicholas M. Njeru -
5. Mr. Charles Make
6. Mr. Ephantus G. Kabuku
7. Mr. William G. Wachira
8. N{r. Peter Kimani Runo

FRIENDS OF THE COMMITTEE
I . Hon. Ferdinand Waititu MP
2. Hon. Francis Munyua Waititu.Mp

MIN.NO. DCFI281/2016: CONSIDERATION OF THE PETITION By HON.
HUMPHREY KIMANI, MP ON TTIE IRREGTTLAR TRANSFER OF MUIRI COFFEE
ESTATE LIMITED PROPERTY BY THE KENYA COMMERCIAL BAtr{K

The petitioner Hon. Humphrey Kimani, Mp appeared before the committee and briefed as

follows:-

i) Muiri Coffee Estate located in Juja Constituency, Kiambu County

ii) Benjoh Amalgamated limited bonowed a loan from the Kenya commercial Bank of
Kshs. 9 million in April, 1989

iii) Muiri Coffee Estate Limited acted as a limited guarantor to Benjoh amalgamated limited

to a tune of Kshs. I l.Smillion from the KCB at all times

iv) In December 1994 there was a payment of 6 million to the KCB towards offsetting the

Ioan by the late James Muigai on behalf of the guruantor. The Committee was figther

informed that the Bank acknowledged the receipt of the payment leaving an

outstanding balarice of Kshs. 3.4 million.

2

MIN.NO. DCF/286 /2016: PRELIMINARIES
The Chairperson called the meeting to order at l0.30am followed by a prayer from the Hon.
Abdul Rahim Dawood, MP. He further requested all present to make self- introduction.
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v) On inquiry of the outstanding balance owed to Benjoh Amalgamated Limited in July
1995 the balance amounted to Kshs. 44.3 million

vi) In 2002 the Bank advertised Benjoh Amalgamated Limited properties on public auction,
however the Company moved to court and demanded that the bank provides
statement ofthe loan accounts which was never provided

vii) The auction did not take place however Muiri Coffee Estate was transferred to Bidii
Kenya Limited.

viii) At the time of sale Muiri Coffee Estate was worth over Kshs. TOmillion while the
other two properties belonging to Benjoh Amalgamated Limited LRl241l/l and
12411/2 Nyandarua were also worth over Kshs. 70 million

The Petitioners prayers to the Committee are:-

i) Establish why KCB sold Muiri Coffee Estate without the consent of the owner and
without realizing the securities offered by Benjoh Amalgamated Limited parcel
LR.12411/1 and 124111 2 Nyandarua

ii) Recommend that necessary action be taken against the bank if found culpable of the sale
and transfer without the due process

iii) Make any orders as it deems fit in plight of petitioner

Committee Concerns/ Clarifi cations
i) The relationship between the two pieces ofland mentioned
ii) The property which was charged by the bank
iii) Whether the petitioners had the bank statement showing the outstanding amount
iv) What was the court ruling in the year 2002

Committee Resolutions
a) To invite the Kenya Commercial Bank Limited to apprise it on the petition at an

opportune time
b) That the petitioner provides a summary of the court cases and rulings in regard to Benjoh

Amalgamated limited.

MIN.NO. DCF1288/2016: CONSIDERATION OF THE PETITION TO DISMISS CREDIT
R.EFERENCE BUR-EAU ACT BY MR. PETER RUNO

The petitioner appeared before the Committee and briefed as follows:-

o The petition proposes an amendment to the banking Act, in order to disband the Credit

Reference Bureaus. The petitioner further informed the Committee that the Credit

Reference Bureaus has listed more than 700,000 individuals in thet database as

defaulters. He claimed that this was causing a lot of anguish to the listed individuals as

they are unable to access financial facilities from local banks and financial institutions.

. The petitioner prays that the Committee initiates the process of amending the Banking

Act and any other relevant laws to disband Credit Reference Bureaus.

3
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Committee 0bservations

i) The Credit Reference Bureaus allows for credit information sharing among the financial

institutions. This plays a key role in reducing the information asyrnmetry that exist

between the bank and the borrower. The major benefit that the bank receive from

CRB is that they are able to get credit information on prospective borrowers and a

good credit record acts as an incentive for competitive pricing ofloans.

ii) The commiuee felt that the petitioner should come up with specific proposals to

amendment CBR Act in order to make the credit references bureaus fully operational.

MIN.NO. DCF|289/2016: CONSIDERATION oF THE PETITION To CREATE MEN
FUND FOR MALES AGED 36 ONWARDS

The petitioner alleges that the govemment has neglected the male gender, in particular men who

are over the age of thirty five 35 years. The petitioner cites the need to empower men to enable

them cater for the needs of their families.

The petitioner prays for the establishment of a revolving fund for men to be refened as ,,Men

Enterprise Fund "similar to women Enterprise Fund.

Committee Observations

The Committee felt that there exist several funds that the mentioned age group could benefit

from hence the petition is not necessary.

IVIIN.NO. DCF I29O /2016: ADJOURNMENT

The Chairperson adjourned the meeting at 1.35 pm

Vice - Chairperson

Date...... .

,-- t-1 G) f'Jsv 9o 16

Signed........
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MINUTES OF THE zND SITTING OF THE DEPARTMENTAI COMMITTEE ON
FINANCE PLANNING & TRA-DE HELD ON TUESDAY 3157 JANUARY, 2017 rN
COMMITTEE ROOM 12 PARLIAMENT BUILDINGS AT l0.00AM

PRESENT
1. Hon. Nelson Gaichuhie, MP
2. Hon. Dr. Oburu Oginga, M?
3- Hon. Shakeel Shabbt, MP
4. Hon. Mary Emase, MP
5. Hon. Ronald Tonur, MP
6. Hon. Sammy Mwaita, IvIP

7. Hon. Su:nra Irshadali, IvIP

8. Hon. Lati LeleLit, MP
9. Hon. Daniel Epuyo Nanok, MP
10. Hon. Anyanga Andrew Toboso, MP
11. Hon. I(ilwa Stephen Brtok, M?

A-POLOGIES

1. Hon. Benjamin Langat, MP
2. Hon. Eng. Sha&ack lvlanga, IvIP

3. Hon. Abdul Rahinr Dawood ,NlP
4, Hon. Jones Mlolwa, IvfP

5. Hon. Jimmy Nuru A:rgwenyi, lvIP
6. Hon. Ogendo Rose Nyrmu1g2, 14P

7. Hon. Alfted Sambu, MP
8. Hon. Sakwa John Buayasi, M?
9. Hon. Dennis Waweru, MP
10. Hon. Sarnmy I(oech, MP
11. Hon. Sakaja Johnson, IvI?
12. Hon. Joseph Limo, IvIP

13. Hon. Patdck Makau I{ng'ola, MP
14. Hon. Abdullswamad Shadff, MP
15. Hon. Joash Oltm, MP
16. Hon. Tiras Ngahu, MP
17. Hon. Hezron Aw'io Boto, MP

Vice-Chairperson

Chairperson

1
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INATTENDANCE
Committee Secretariat

1. Mr. Evans Oanda

2. Mr. Nicodemus lvlalukr

3. Mr. Fredrick Oueno
4. Ms. Briggitah Mati

MrN.NO. DCF/007 /2077:
PUBLIC PETITION ON

MIN.NO. DCF/ 006 / 2077 : PP*ELIMINARIES
The vrce chairperson called the meeting to order at 10.30am fol.lorved by a prayer from the Hon.
I(irwa Stephen Bitok, M? .

First Clerk Assistant

Third Clerk Assistant

Thtd Clerk Assistant

Legal Counsel

CONSIDERATION OF THE LEGAI BRIEF ON THE
THE IRREGULAR TRANSFER OF MUIRI COFFEE

The Legal Counsel appeared before the Comm.ittee and bnefed on the submissions by the Kenya

Commerctal Bank on the peddon as follov,rs:-

l. Background Information

11 the. yeal 1988, the Bank granted Benjoh Amrlgamated Limrted the following bank facrlities
through a fao-Lty Ietter dated 126 AptiJ '1989.

(a) aa overdraft of I*h: 1, 800, 000; and
(t) a loan of IGh: 16, 875, 000.

The Ban-k's secudty was as folloszs:-
(a) a debenture fot I(shs. 11, 675, 000 / - over the bottowers assets;

&) a legl charge for I*hs. 11, 675,000/- over land reference aumber 124/182 and land
reference Number 12411 /1;

(c) a Frtther legal charge for I(shs. 7, 000, 000 over L.R No.10075 i{ambu in the name of Muiri
coffee Estate Ltd. In support of a guarantee fot a like sum which \1/as to be executed by
the guarantor (lr,Iuiri Coffee Estate Ltd);

(d) Directors' joint and indiwidual guanntee for Kshs. 11,6't5,000/ -;
(e) An irdivual guarantee for Ksh. 7, 000, 000/- which was to be signed by James Ngengi

Murgai;

(Q boatd resolutions authorizrng bortowing
(g) board resoludon from the Guarantor authorizrng execudon of the guarantee and charge for

Kshs.7, 000, 000/-

Benjoh Amalgamated Limtted defaulted and the Bank sought recovery of the principa.l sum, interest
and chatges thereof. Thus rnsugated civil case no.1219 of 1992 rvhich both the plaindffs and
defendant tecorded a consent decree to be executed irr tJre following menner:

(a) the plaintiffs to pay the total outstandiflg sums, principal and interest, to the defendant on or
before the 31" day ofJuly 1992;

2



(b) in default, the defendant to be at liberty to ptoceed wrth the realisation of the two secudties;
ald

(c) the pla-intiffs to pay the costs of the applicanon and auctioneer charges.

It.is at this stage that numerous coutt cases arose seeking iniunctive otders to restrain the Bank ftom
selJ:rrg the secuflty ptoperties. The cases were dismrssed in favour of the Bank citing resjntliata dtse
to the consent dectee recorded whose effect terminated the sutt.

2. Pertinent issues for dete rmination

a) whether the sale of the suit property was valid in accordance with the law and
consent decree

!?h:le deliberaung on the validity of the sale of the s,rt property the comrnittee noted that:-

1. The consent dectee sras for the reaLization of L.R No. 1211rt1 and 12411/2 and not Z..r?
Na 10075 Kian6u. Thetefore, the suit property for purposes of rea-Iization of the debt was
L.R No. 1211/1 and 12411/2 herce it is rmportant to ascertai:: how Z.R No. 1211/1 and
12411/2 was substituted nto L.R No. 10075 Kiambu rn total disregard of the consent
dectee, why the decree was not adhered to rn the stdctest sense, was there undue influence
on the plaintiffs to accept the tetms of the sale of L.R No.10075 and rf the courts were
aware of that irregularity.

2. rn ' the cases ptesented by the Bank as allrexures, the decree 4.g.92 is upheld whrrch rn
essence mandated the Bank to sell the two secud.des and if the debt was not tealized, the sale
of the guarantor's properrF would have suf6ced.

3. Ifindeed the contents of the coasent decree.vere not adhered to, then it can be inferred that
the Bar-k was in breach of the contracrual terms as provided by the consent decree.

4. The surt properry L.R No. 10075 was sold by way of public aucd.on on 19d septembet,2007
to Bidir I(enya Ltd.

b) whether the National Assembly has the authotity to interrogate the petition

The Commrttee was further infonrred that:-

The nght to petition Parliament is anchored under Article 119 of the Constitution. It states:
119 (1) every petson has the right to petition Patliament to consider any matter within its
Authority including to enact, amend or repeal any leg.islation.

Although the word:ng of Arncle 95 Q) may suggest rhat parliament is able or even obliged to
concem itself with every tequest and compla:nt, the Constitution taken as a vzhole indicates the
Lmis to the nght of petioon.

Tn vrew of the independence of the Judicrary, whrch is consdtutionally guaranteed by Aruc1e 160 (1)
of the Constitunon of Kenya, Padia.rnent is protubited from scruuruzing or amend.ing the coatent of

3



any decision made by a court of law. Judges are independent rn ther decrsions, and subject only to
the law. consequendy, ludicral decisrons can only be quashed or modiEed by other comperenr
courts, and only in accordance rvith the due processes laid down by larv.
Further, the case presented concerns itself with matters between private citizens that have been
heard and detetrnined by a court of competent jurisdrcuon. In light of tfus Parliament cannot make a
determination on the aforesdd matters as t]rey are matters o[ law and fact or vary any judgment
made.

Committee Resolutions

In the end the Comrnittee tesolved to invite Chief Executive OfEcer, I{enya Commercial Bank to

apprise on the on the fol.lowing rssues:-

a) How L.R No. 7211/7 and 724L1/ 2 vas substituted rnto L.R No. 10025 Kiambu in total

ilsre garilofthe c ons eot decree

b) !(rhy the decree was not adhered to

c) Whethet there was undue influence on the plarnuffs to accept t}re tetms of the sale of L.R

No. 10075

d) Whether the courts wele awiue of the ntegula-tity

MIN.NO. DCF/008 /2017: ADJOURNMENT

The Charrperson adjourned the meeung zt 12. 25pm

Sigrred

Datc

Chairpcrson

23 3
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MINUTES OF THE 5TH SITTING OF THtr DEPARTNIENTAI COMMITTEE ON
FINANCE, PLANNING & TRADE HELD ON THURSDAY 7TH FEBRUARY,2017 IN
COMMITTEE ROOM, 5TH FLOOR, CON'TINENTAI HOUSE PARLIAMEIVT
BUILDINGS AT lO.OOAM

PRESENT
1. Hon. Ne.lson Garchuhie, MP
2. Hon. Eng. Shadr-ack Manga, MP
3. Hon. Dr. Oburu Ogrnga, MP
4. Hon. Shakeel Shabbir, MP
5. Hon. Ogendo Rose Nyamunga, Mp
6. Hon. Patrick Makau I{ing'ola, Mp
7. Hon. Sammy Mrvaita, MP
8. Hon. Ronald Tonur, MP
9. Hon. Sumra Irshadali, IvlP

10. Hon. Alyanga Andrew Toboso, Mp
11. Hon. Abdul Rahim Dawood ,Mp
12. Hon. Jones Mlohva, MP

Vice-Chairperson

A?OLOGIES

1. Hon. Benjamin Langat, MP
2. Hoo. Jin.:my Nuru Angwenyi, MP
3. Hon. Mary Emase, MP
4. Hon. Lau Leleht, IvIP

5. Hon. Daruel Epuyo Nanok, IvIP
6. Hon. I(:nva Stephen Bitok, MP
7. Hon. Sakrva Johr Bunyasi, MP
8. Hon. Alfted Sambu, MP
9. Hon. Dennis Warveru, MP
10. Hon. Sammy I(oech, MP
1 1. Hon. Sakaja JoLurson, MP
12. Hon. Joseph Limo, MP
13. Hon. AbduLlsrva-mad Shanff, MP
14. Hon. Joash Olum, MP
15. Hon. Tuas Ngahu, MP
16. Hon. Hezron Bolo Awiri,MP

Chairpercon
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INATTANDANCE
Committee Secretariat

1. Mr. Evans Oanda

2. Ivlr. Nicodemus Maluki
3. Mr. Fredrick Otreno

4. Mr. Omar Abdirahim
5. Mr. Yakubu Ahmed

First Clerk Assistant

Third Clerk Assistant

TIud Clerk Assistant

Frscal Analyst

A{edra Officer

MIN.NO. DCF/ 017 /2017: PRELIMINARIES

The Vice - Challperson called the meeting to order at 10 30am follor.ved by a prayer from Hon
Ronald Tonur, MP.

MIN.NO. DCF/018 /2017: MEETING WITH THE CHIEF EXECUTIVE OFFICER

KEI{YA COMMECIAL BANK TO CONSIDER A PUBLIC PETITION ON

IRREGULAR TRANSFER OF MUIRI COFFEE ESTATE LIMITED PROPERTY BY

THE BANK.

This agenda was deferred to Thr-rrsday 1611' Febnrary, 2017. The Chief Executive Officer, KCB

wrote to the Committee requesting for rescheduling of the said meeting.

MIN.NO. DCF/019 /2017: ANY OTHER RUSINESS

Under this agenda the following issues were raised:-

1. The Chairperson informed Members that the Auditor General had forwarded the Special

Audit Report on the Lake Basin Development Authority Mall in Kisumu to Parliament

and the Attomey General also gave his opinion on the recommendations given by the

Auditor General.

Following the Auditor General's recomrnendations the Committee proposed that Kshs 4.1

billion should be allocated to the Lake Basin Development Authority (LBDA) for payment of

the pending bills for the conslruction ofthe mall.

2. The Chairperson reminded Members that the Committee will be vetting Dr. Jane Wangui

Kiringai on Tuesday 14h February, 2017. He further urged Members to be present during

the vetting process.

3. The Secretariat was requested to liaise with the Ministry of Tourism on the upcoming

ITB conference in Berlin belween 8dr - 12th March, 201 7 and get the invitation letter.
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MIN.NO. DCF /020 l2ll 17 : AD.IOURNMENT

The Chairperson adjourned the meeting at l2.55pnr

Signe

nut"...2

Chairperson

::) 2<rl
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REPUBLIC OF IGNYA
rovg

rdB t

/{,4
IC
THE NATIONAIASSEMBLY
ELE\,'ENTH PARLIAMENT

(FOURTH SESSTON)

PUBLIC PETITION
ON IRREGULAR TRANSFER OF MUIRI COFFEE ESTATE LIMITED

PROPERTY BY KENYA COMMERCIAL BANK (KCB)

I, the undersigned, on behalf of residents ofJuja Constituency,

DRAW the attention of dre House to the foLlowrng:-
i. THAT, Muiri Coffee Estate is located in Juja Constitr:ency, I(ambu Counry;

THAT, Benjoh Amalgamated Lrmrted bottowed a loan from I(enva cornmetcial
Bank of I(sh. 9rni-llion in Aptil 1989;

1u

u

1\'

THAT, in April 1989 Mud coffee Estate Limited acted as a Lmited guarantor to
Benloh Amalgamated Limjted to a rune I(sh.1 1.5 mrlhon ftom Kenya commercial
Bank at ail umes;

THAT, rn December 1994, the late Mr. James Muigai on behalf of the Guarantor
(lt4uiri coffee Estate Limrted) paid I{sh.6millioo to Kenya commetcial Bank towards
offsetting the loan and dre said bank acknowledged receipt of the payment lea*ing an
outstanding balance of I(sh.3.4 mrllion;

THAT, in July, 1995 Mr. Mrugai's wrdow the late mama Ngina Muigai made an
enquiry to the Bank to confilm dre outstanding balance owed to Benjol.r
Amalgamated L'ruted in order to clear the outstanding balance. Around March
1996, the bank respooded iodicating that the outstanding balance amounred to
IGh.44.3 m hon;

THAT, in 2002 the Ba.k adverdsed Benjoh Amalgamated Lirnited properties on
public aucuon. Benjoh Amalgamated Limited moved to court and demanded that the
Bank ptoduces statement of accounts. However, the Bank did not pror.ide statemeot
of accoufits as requested but instead advertised for auction of Mu,i Coffee Estate
Lrmited in June 2007;

\-1.



PUBLIC PETITION
ON REVERTING OF MUIRI COFFEE ESTATE LIMITED BY KENYA

COMMERCIAL BANK (KCB)

\/ll THAT, despite of thrs no auction took place, nevertheless nvo moflths later, Murn

Coffee Estate Linrited rvas transferred to Bidl l(enya Limrted ;

THAT, at dle trme of sale Murri Coffee Estate Lrmrted was wordr well over I(shs. 70

mill.ion rvhi.le the nvo properues belongng to Benjoh Amalgamated Limited LR

12411 /1 and 12411 /2 Nyandatua r.vere also r.votdr over IGhs. 70 N{rllion.

THAT, the Peutioner has established tl-rat drere has not been any court order for the

sale of MurLi Coffee Estate; and

THAT, efforts to pursue this matter \,'ith relevant authoritres has been fn-udess;

1'l1l

\

THEREFORE your humble pedtioners pray drat dre Nauonal Assemb\', drrough d-re

Departmental Conrr:nittee on Finance, Planrung and Trade to:-

1. establish why Itenya Commercral Bank sold Murri Coffee Estate Limrted wrthout the

consent of tlte owner and befote teelrzing the secutities offercd by llerijoL

funalgamated Luruted parcel LR 12411 /1 
^nd 

12411 /2 Nyandarua;

2. recommend that necessarl acUon be taken against d-re Bank if found culpable of the

sale and transfet of Murti Coffee Estate rvrthout followrng the due process; and

3. make any otdets as it deems fit in pl-rght of Peuuoner.

i\nd you,- PETITIONERS \t'lll ever pray

PRESENTED BY,

C lt"r tDATE

1\

HoN. iDR). HUMPHREY KIMANI, M.P.

MEMBER FOR GATANGA CONSTITUENC
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RE: PETITION TO PARLIAMENT ON IRREGULAR TRANSFER OF MUIRI

COFFEE ESTATE LTD PROPERTY BY KENYA COMMERCIAL BANK
KCB

The above matter refers. During the cause of investigation, initially the
officers of the DCI came out with two cases i.e.

1. CR. 121l672/2OO7 CF.t447/2OO7
2. CR. L2tl6t9/2OO7 CF. 1328l2OO7

The accused were HALKANO MOLU and JOHN AKELO OUGO (both working
at KCB and Oraro and Company Advocates respectively). The complainant
was made by directors of Benjoh Amalgamated Limited, Samuel Kung'u
Muigai (Rtd Captain) on 11tt June, 2007.

Later the AG entered a nolle prosequi into the matter and ordered for further
investigations. However, before further investigations could be conducted
prohibitory orders were granted by the court which made the case to stall
followed by several suits. For your ease of reference I do attach: -

1. letter dated lTtn October, 2OO7 from DCI to AG signed by late Maurice
Amatta.

2. Letter dated 3l"t December,2OO8 addressed to DCI by Keriako Tobiko -
Director of Public Prosecution.

l3 JUN 20li

r:--:

1

CLERK'S OF FtC

The Clerk of National Assembly
P.O. Box 41842-OO1OO
NAIROBI

C,bL-,w-"

\

- -a:

Li Ll: -



3. Letter dated 9th October, 2Lr07 addressed to May Gen Hussein Ali, by
Keriako Tobiko DPP dated 9th October, 2007.

4. A copy of the court order prohibiting investigations account No
315043651017 among others dated 25tn July, 2007.

5. Letter dated 23'd August, 2007 addressed to DCI by Senior Principal State
Counsel Vincent M. N. Wohoro.

6. A letter dated 1 Sth April, 2O I i addressed to DCI by Principai State
Counsel for the AG to cover some points which were difficult because the
order had never been lifted.

7. A letter dated 1"t November, 2O I 1 addressed to Commissioner of Police bv
DCI explaining the position of the investigations and the non-cooperation
of the KCB officials in the investigations.

8. A judgment & order made by Justice Majanja restraining the DCI not to
do further investigations dated 2"d March, 2012 which was never uplifted.

Hoping that the above attachments will be able to assist the Departmental
Committee on Finance, Planning Trade Administration and National Security
to their deliberations.

JOHN N. KARIUKI, HSC
FOR: DIRECTOR OF CRIMINAL INVESTIGATIONS

Encl.
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R.EPUBLIC OF KENYA
OFFICE OF T}IE PRESIDENT

l (lcglamsr "CRl[,1 INA[." N.irrobi
I.lcphonc Narrobr j1:0!r)
\\'hcn npLling plei3e quotc

CRI\4INA I- INVESTICT\.f lON DEPART\.IEN-
I,.O. Box i0016

N,\TROBI

CID,'IBi SEC/4i4,/ I6,'\i OL.II IO9

l7'h October 2007

Tire Hon. Attorney General
Attorney General 's Charnbers
P O Box -101 12

TiAIROBI

\nr, *

D e

tr
.{TTN. \TINCENT }I. W.{HORO

IIE I) HIGH COLTRT N,trSCELLANEOUS CIVIL APPLICATION
NO.784 OF 2007 NAIROBI, KENYA CO]II]IIER.CIAL
BANK LTD _ VS _ THE COMMISSIONER OF POLICE
THE ATTORNEY GENERAL AND BENJOH
A]\IALGANIATED LTD

2) CRIMTNAL CASES NO. 1447 OF 2007 NAIROBT
REPLTBLIC - VS _JOHN OKELLO OUGO

3) CRTNTTNAL CASES NO. 1328 OF 2007 NATROBI
REPUBLIC _ VS - HALK-ANO MOLU

This is in reference to your letter AG/CR/201412673 dated 9'h October 2007
addressed to Commissioner of Police and copied to DCI over the above
captroned matter.

The facts surounding the case are that on 1 1'h June 2007 one of the drectors
of Benjoh Amalgamated Ltd, Samuel Kung'u Muigai (Rtd Captain)
registered a complaint at CID Headquarters. The gist of the complaint was
that KCB officials had made a documenr without authority of the Board
Members to indicate that a loan balance of about Kshs.45 milhon which had
been written otf by the Bank had been written back by the new Board
It'lembers of KCB. The same official had conspired later wrth Joseph Okello
Ougo of Oraro and Company advocates to delraud the complainant by



advertising his Land properry (secr"rrities) for sale rvithout any instnrction
from Bank to do so.

During the inrestigations, IP Elans Sang and IP A1i Sauatar (Investigating
Ofticers) obtained ir \\ rrrnnt to iuvestisrte the account of Ben jr'rh

.A.nralgamated held at Ken1,a Conmrercial Ban-k. Upon obtaining the rvatrant
tl.re bank's larwers (Oraro & Company Advocates) sensed danqer and
proceede,J to apply for prohibitory orders which rvere granted on 25'l' July
2007 on the lbllou'ing grounds among others:-

1) THAT, leave be and is hereby glanted to the applicant to apply for an

order ofprohibition directed to the first lespondent, his officers, agent
or senrants prohibiting them fi'om investigating accoLrnl No.
3 1504365 r 017

2) THAT, leave be granted to the ex-parte applicant to apply 1br an

order o f prohibition directed to the first respondent, his o fficers o r
agents prohibiting them fiom scrutini zrng any books, records or
documents rvhatsoever relating to the account

3) THAT, leave be granted to the ex-parte applicant to apply lbr an

order of prohibition directed to the first respondent, his officers,
agents or servants prohibiting them fiorn making copies of any book,
records or documents whatsoever relating to the account

4) THAT, leave be and is hereby granted to the applicant to apply for an

older of prohibition directed to the first respondent, his ofhcers or
agents prohibiting them from requiring any officer ofthe applicant to
appear before them to record statements or to produce any document
relating to the account

The import of the prohibitory orders was unveiled to the investigating
officers through the DCI immediately the order was serv'ed on the first
respondent. It is markedly clear that order 1,2 ald 3 were complied with to
the letter, by the investigating officers. In other words, the said account was
not accessed, no books, records or documents relating to the account was

scrurinized, and fina11y, no copies of books, records or documents relating to
the account rvere obtained.



Horvever, rvith regard to older 4, it is implicitly clear that the investigations
against HALKANU N{OLU and JOSEPH OKELLO OUGO had
conrmenced on 1l'h June 2007 and tluee u,eeks later the bank oiilcials *,ere
sLrurmoned et C'lD Headquarters for a joint drsctrssion nith inr,estigating
otficers. Llnrel'clenced letter purportedly from Kenya Comrercial Bank
n'riting off the Bank Loan of Kshs..I5,900,000 rvas shou,ed to HALKANU
N'IOLU and he accepted to have aurhored the letter. He was asked fbr the
KCB Board resolutions u'hich rvrote-off the Kshs.45,900,000 and the one
which endorsed t he tv rite b ack o f t he loau b ut i nstead asserted t hat t hose
records were destroyed by the Bank. The investigating officers endeavoured
liantically to be shou,n the bank's certitlcate of destruction but to no avail.
He was invrted to reduce rvliateveL he has acceded to in rvriting but dechned
to do so unless at a later date. Atternpt to get him or access him with a view
of recording statemerlt ended up in an exercise in futility. The investigating
ottlcers had no better option except to apply for wan ant of arrest as a last
resort.

It is regrettable that HALKANU MOLU's \uarrant of arrest came into force
more or less the same time the prohibitory order had been secured but was
still not within the purview of the investigaring offlcers. The fact that he

'"vas charged in court when the prohibitory order was in force rs indeed
rnadvertent exercise. The only available recourse as at now is to place the
actions of the investigating officers squarely under the aegis of Justice
Kassanga Mulwa's recent ruling of 3'd January 2002 nt respect of Misc.
Civrl Application No. 966 of 2000 in the High Court of Kenya, Nairobi
between Peter Kuria & 3 others (Applicants) versus rhe Hon. Attorney
Ceneral, where he cited Kuloba J. in Floriculture International (Supra)
and Khamoni J. in Kangrvana vs AG (Supra) by stating "that the power
to issue an order ol prohibition to stop a criminal prosecution does not
endorv a court to say that no criminal prosecution should be instituted
or continued side by side with a civil suit based on the same or related
facts or tosay that a person should never be prosecuted in criminal
proceeding rvhen he has a ciril suit liled against him relating to matters
in the criminal proceedings,"

After desperate attempts to reach JOSEPH OUGO by the investigating
officers who reckoned that rhe case against IIALKANU MOLU cannot
stand',vithout enjoining JOSEPH OUGO, the latter's case was subsequently
registered in court, hence rhe delay in the submission of the file(s) in
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question to the Attorney General. Once again, the inordinate delay in

forrvarding the said file(s) to your end is highly regretted.

Please, I rer.uain craving fol direction.

\IAUI].ICE A}IATT.{
FOR: DIREC TOR. CRI}IINAL INN'ESl'IGATIONS

-{
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\G/CP./201,t/2673

IIE

3l't December 2008

lrlr. Sirnon I{. Gariba nr.lc rK) S/DCP II
Director ttf Cri nr inal [nr,-.stiget icrn,s
CID Headquarters
NAIROBI

BENJOH A\IALGANIATED LII\{ITED.\TS.-KENYA
CO]ITIIERCIAL BANK

The aLroIe ntattLlr r.cfers.

As you are *'elr aware trre Hon. Attorney Generar terminated by rvay of NoleProsequi t"vo crirninar cases against John Akelo ougo (Acrvocate) and Harkano Moiu,an office. of the Kenya commcrcial Ba'k because tire police had rushed to charge thc:sardpersons without ca|rying.out ,hgfolg! investigations not*irt rtrnaingit,.'i0., .t o,the Hon' Arto'ney cenerar had calred for the irvesrigations fire(s) so as ro giveappropriate directions before the suspects could be ar-raigned in court.

A request has treen made-to the Hon. Aftorney Ge.eral to orcler investigations into
P:,j:h Arnaigarnatecl Limitec|s Accounr with Kenya commer'ciaj- Bank(No'315043651017) to cretermi,e rvhether or not there were any irurart"uttlansactions in relation thereto, as alleged by the complainants.

in the clrcumstances the Hon. Attomey Generar has directed that you undertake fulland thorough investigations into the aftre-said account and any other related mattersand upon completion of the said in'estigations forward the file to the Hon. aiio*.yGeneral for perusal and appropriate dirictions. The Hon. Attorney General furtherdirects that under no circr
marter u,irhout his specific lffi':[::r:'"trld 

ani'f6rflv be charged in re]ation to this

Be advised accordingty.

..,i

. \,
KERI.\KO TOBIKO
DIRECTOR OF PUB I-IC PR

C.C
The Hon. Attornel' General
Attolney Cener.al' s ChamLrers
N..\IRORI

OSECUTI \S





ijl:r'3 Jj 'sltsal./,, , i'hirobi
l.lc;hon.: N;rrD51 22t461
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uiil*g...!,\11,ffiLG/"c,wzo|4/2673

A]TCR}JEY.GENERAL'S C}IAMBERS
P.O. Box 40 I t 2_C0l0O
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9th October, Z00z

Maj Gen. Hussein AIi, MGH, MBS
The Commissioner of police,
Vigilance House,
Harambee Avenue,
NAIROB I.

RE: l.

,

3.

HIGH COURT IWISCELLENEOUS CIVIL
APPLICATION NO. 784 Or 2OO7 NAIR.OBI,
KENYA COMMERCI.{L BANK LTD - \rS - T,UU
CoMMISSIONER oF poLICE, THE JLTTORNEY
GENER.IL AND BENIOII AMAI.,GAMI.TED LTD
CRIMINAL CASE NO. 1447 OE 2OO7 NA-IROtsI
REPUBLIC - vs _ JOI{N OKELLO OUGO
CRIMINAL CASE NO. I32B OF 2OO? NAIROtsI
R.EPUBLIC - VS - }Ifi,LI{ANO MOLU

I refer to the above mentioned cases in respect of which the Hon theAttorney General has directed me to address you as hereunder;

on 26th August, 2007, Kenya commerciar Bank Ltd filed and served uswith an application for orders of prohibition and court order datedZsn 1uly, 2OO?. The gist of the application was to prohibit furtherinvestigations by police officers lrrto ar, account held by BenjohAmalg'amated Ltd with KCB. The order granted KCB leave to institutethe application for prohibition and d.irecled that the g.rant of the leavedo-operate as stay. The effect of the stay order wJs to protribit ihepolice from investigating the said Bank 
"""or.,t. att""r,"a-r.,ur;;;;;;;

a copy of the court order.

upon receipt of the application, Mr. vincent M. N. vrohoro, seniorPrincipal State Counsel, promptly wrote to call for the poiice file...ltlS to the investigations on i",, 16,h and 23'd erguri,;Oi;i;;;
the Director of Criminal Investigations, However, the police file wasnot forwarded to this bffice until 4s September,2OOT, i.e., one monthiater and after the officer had proceeded to institute criminalproceedings against the above-named person. Attached hereuntoare copies of the letters to the DCI.

Rcl No.





In the letter of 23'd August, 2007, we advised the police that we had
been served with a notice to institute contempt proceedings against
the Commissioner of Police and the officers investigating the case.
Further', we advised that if they did not forward the police file, we
would have no option but to terminate the case in the iower court.
Thet letter rvas copied to you.

Instead of forwardrng the file to us as directed, the pollce proceeded
to institute criminal chargies against the advocate for the bank (Mr.
John O. Ougo) for alleged conspiracy to defraud. The said advocate
was charged in criminal case number 1337 of 2007 while the bank
official was charged in criminal case number 1328 of 2007. The said
advocate was charged on 3'd September, 2007 , after which the police
file was then belatedly forwarded to us on 4e September,2007.

On perusal of the police file, it became obvious that the charges
preferred against the Bank Official (Mr. Molu) and those against the
Bank's advocate (Mr. Ougo) were hopelesslv unsustainable. For
instance, although Mr. Molu was charged with the offence of Makino
a Doqument without authoritv c/s 357 (a) of the Penal Code (Cap
63), no statement was recorded from any representative of the bank
to confirm whether or not the letter in question was written by Mr.
Moiu wilhout the aulhority of the Bank. In the absence of such
confirmation, one wonders what would be the factual,/or evidential
basis of the charge of making a document without authority!

Similarly, as reg'ards Mr. Ougo, although he was charged with
conspiring to defraud Mr. Kungu Muigai the sum of Kshs.
70,t02,456/= "bv advertis incr his properties throuqh r:ublic
auction for failure to service a bank loan, a fact he knew to be
false". there is not a single statement from the Bank or any of rts
representatives confirming whethex or not Mr Ouqo had heen dulv
authorized or instructed bv or on behalf of the bank to advertise
for sale the Broperty in guestion. In the absence of such evidence,
the charqe of conspiracy to defraud had no legs to stand on!

In addition, the matters that the police sought to investigate had been
the subject of protracted civil cases between the complainant and the
Bank both in the High Court and the Court of Appeai, ail of which
were decided agarnst the compiainant and in favour of the Bank. Yet,
the police did not consider the obvious implication of the numerous
judgments in these case on the criminal charges preferred against
Mr. Molu and Mr. Ougo.





Having grven serious consideration to all the foregoing matters, the
Hon. Attorney General concluded that no evidence had been
disclosed to warrant the prosecution of the afore-mentioned persons
and as a result directed that the criminal charqes preferred by the
police against them be terminated by way of Nolle Prosequi, which
was duiy done.

Further, the Attorney General directed me to inform you that he has
taken great exception to the fact that, despite three letters calling for
the relevant police file(s), the police failed and or refused to forward
the same to this office until after one month and after they had already
preferred criminal charges as afore-mentioned. The Attorney
General has written to you previously to emphaslze the importance of
timely compliance with our directives by your officers.

Lastly, i wish to inform you that the applcation for leave to commit
you, Inspector Evans Sang and Inspector Ali Samator to prison for
contempt came for mention on 8th October, 2007 and Attorney
General was given 21 days within which to file and serve his reply.
The Attorney General by law is obliged to respond appropriately to
the application. However, the flagrant disobedience and
contemptuous conduct of the investrgating officers may make rt
difficult for the Attorney General to offer a plausible explanation or
justification for such conduct.

Accordingiy, in order for the Attorney General to be able to
adequatellr respond to the said application, vre would urqentlv
require an appropriate written explanation from the said officers in
the form of affidavits. They should thus be directed accordingly.

Copy to:
Hon. Attorney General
NAIROBI

DCI
CID HQs
NAIROBI

-1

KERIAKO TOBIKO
Director of PubIic Prosecutions
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ua-. ]dISEL EOU S CIVIL APP

REPUBLIC OF KENYA
H COURT OF KE T NAJROBI

LIC,ATION T,J o. 784 oF 2007

;\n appllcatirrn bi lien.r,a C,:)mmer(ia1l Ejitnk
Limired for Lea,,..: to app1.1, for an r:rder of
prohibjtron.

Art applicatron for Judicral Reti ew under
Order LIII Cir.ri Procedure Rules.

In the matter of

In the matrer ,:f

TON/l WA0HA6.&N&er of

P .00300

An intended tnvestigation of
number 315 043 651 AtZ
Commercral Bank Limited.

accou.nt
at Kenya

OAIHS

, NF8
3

An order issued by the Chief Magistrale's
Court at Iiibera on the I3e day of Jr-rne,
2007.

IE

(,t BET\\,IEENq

\ERSUS

THE COMN{ISSIONER OF POLICE.
THE ATTORNEY GENERAI
BENJO H AT,trq.LGAMATED LIMTED

t.]

\-/ l

APPLICA]\*T

,...FIRST RESPONDENT
SECOND RESPONDENT
,..THIRD RESPONDENT

,dPPLICATI

In Chambers on the 24th day of JuIy, 2007
before the Honourablc Lady Justice Wendo

ORDER

ON FOR ORDERS:-

(a) Tt.lAT, leave be granted to the ex-parte applicant to apply for an
order of prohibition directed to the first reipondent, his officers,
agents or servants prohibiting them from investigating account
number 315 043 651 017 ('the account,) in thi narne of the
tlrird respondent, in the e-y.parte appiicant,s books.

lb) TFIAT, leave be granted to the e.v-parre applicant to apply for
an- order of prohibition directed to the first respondent. hisofficers or agents prohibitlng them from scrutinizing an-v
bc-rolis, records or documents urhatsoever relatrng io ti-ra
accoun t.
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(c) TFIAT, leave be granted to the e-t-parte applicant to apply for ar-:
order of prohjbition directed to the first respondent. his officers,
agents or servants prohibiting them from making copies of an1,
books, records or 'documents u.hatsoever relating to the
accoLlnt.

idl TTIAT, jear-e hJe qranted to the e-{'p,rrtr appli,:ant to applv for an
'rrder c,f prr)hibitlon drrected to tiie firsr resp,rn(lpi it. ]ris ,tffircrs
or agents prohrbitinq them from requinnq anv olTicers ol the
r.r-pa[€ applicant t,] appear before thenr ro re!-ord startentents
or io produce an1. document relating to the accounr.

(e) TIIAT, the leave so grar:ted do operate as a stay of thc order
issued by the Chief Magistrate's Court at Kibera on the I3th day
of Jurre. 2007. in Nfiscellarreous Cnminal Application No. I80 of
2007 until the hearing and frnal determination of this
applica tion.

(jl TIIAT, the leave so granted do operate as a stay of any
directions by the first respondent, hts officers or agents
requiring any of the e-x-parte applicant's officers to appear
before them in relation to any matter concernrng account, until
the hearing and final cleterrrunation of this application.

ig) THAT, the leave so granted do operate as a stay of the scrutiny
of any books, records. ledgers, banking slips or any other
documents wiratsoever relating to the account, or the making
any cop'ies thereof, by the first respondent or any his officers or
agents.

UPON READING the application presented to this court on the 24u day
of July, 2OO7 lsy counsel for the applicant under the pro\dsions of Order
LIII Rule 1(2) of the Cir,rl Procedure Rules AND UPON READING the
statutory, statement also tiled under the proustons of Order LIII Rule 1[2)
of the Civil Procedure Rules and the venfying affidavit of IIALKAN O
MOLU swom on the 24tit day of July, 2007 together with the annextures
thereto in support of the application and UPON HEARING counsel lor
the applicant. in the absence of the respondents IT IS HEREBY
ORDERED:-

(1) TTIAT, leave be and is herebl' granted to the applicant to apply
for an order of prohibition directed to the first respondent, his
officers, agents or sen ants prohibiting them from investigating
account number 3 I 5 043 65 i 017 ('the accor-rnt') in the name of
the third respondent, in the ex-parte applicant's books.

TFIAT, leave be granted to the e.y'parte applicant to apply lor
an order of prohibition directed to the first respondel'rt, his
officers or agents prohibiting them liom scmtinizing any
books, records or documents whatsoever relatlng to the
account.

(21
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(6) THAT the substantive notice of motion be filed and served

Gtl',i.r th. next 15 clays of today's date'

THAT, in default, all the above orders will lapse automatically'

(8) TIIAT, costs be in the cause

GrvENundermyhandandthesealofthiscourtatNairobithis24thday
ofJu\,, 2007

THAT, leave be granted to the e'v-part€ applicant to appl1r f'11 3n

'rrCer of prohlbition directed to the first respondent his olTicers'

og.r',,a o, sin'ants prohilrrting thetn. fr':nr maldnq coples c'f anl'
t,'l,oks. re(rr-,rd-s or cl,--",cumeilts $'ita t s r-'e"'e l' rela'tlrli i(:' tllr
:lCCCrun l.

THAT, leave be and is hereby granted to th-e apphcanr to appll'

f*-, ,.r, o.d.. of prohibition direlted to the first respondent' his-

oifi..., or agents prohibiting them from requinng any officers of
it e apptlcait to appear before them to record statements or to'

produie:rn1l document relatlng to the account'

THAT, the leave granted herein do operate as a stay'

-rldav ot l'"- J
2007

2007
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BEN.]O FI,q.\LU-GAI\,LTTED LIXITE D

,,.,FIRST RDSPONDENT
SECOND RDSPONDEN'I
,,.TFIIRD RDSPONDENT

.\T,PLICJ.\N]'

In Chambers on the 2+(h day of July, ZOOT
before thc Honourable Lady Justice Wendo

OP.DER.

APPLICATION FOR ORDERS:-

(al TIIAT, iear.e be granted to the ,.i_y-rczrre applicant to appiy for an
orcler of prohibition directed to the first reipondent, h.is olficers,
agents or, sen ants proiribitlng them tiom investigating account
nunrber 3I5 0-13 651 017 ('the accor.rnt') in thi nrlme of the
thircl respondent, in the ex.parte apphcant,s books.

I
I

lbl THAT,. lea."-e be granted to the e.r-pane applicant to applv for
an order ol prohibition drrecteil to rhe first respondent. his
offict:r's ,)r agerrts prohibiting rerir from scrlltinizing an],
booli-s, ret-ords .r. (locLlme.ts l'h.tsor:r,.er relaring ti.,r tt-ri
.1C(:LlLlIl[.
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ilqctlts rr !,'r\-il Ill,s J)ri)hli.lLlLIl" thtrrt 1rr'trl (lll.lillrq r'rrJr1''s rrl- ;r rr\"

lt,l, ,lis. r'r,!',):/lS ,,r (1,-ri l-lmflnts 
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T-F{4I. l'.', ' l. -r r..l' r.l l' Il'ri' -'\-r-"'r':- .'l-l'ir''rtrl t
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1 
-r ; r . i , I I , i t t ':, Llli-i,. i' r-l l" il:- iir:'r r':l i1 l'- ,r

lr al,'nls f r1',lllhif lrl!l tll.lrtt lttrtrl {r-llrlltlrrr atr- 'il
:.! lrati:,- .r!)i-)Llr.'a,t I'r .1p1,':,.-,;. [-'i.l"r' rlr':rrl ' 't ' IL]

',r- t1 1,1',,-l .r .( .ilr\'al,r, r;lllrrnt tr:l:tttttl tr-r rlt.'::l( ir'rr.llll
(-/

THAT, Llre leat'e su gral)ted do c'perate xs a sta)" of lhu r:rder
issued by the Cllief tv-lagistrate's Court at lilbera on lhe I3Lh dar"

of Jurle. 2007, rn Nliscellanr. or-t s Cuminal Applicatirrn Nn. 130 r:l
'2007 rrntil the hearin{ i'rnd ltnitl clr terrllini] t toll ot' this
appliciltion.

,r i,li i r;itL
l,:',,iir.,;-

l\.,. r:) \-.,4 t.li r.

.: t. ., I r.: -_1. r l l i S

lel

(l

(g) TIIAT, the leave so grantecl do operate as a stay of the scrutiny
of a.nl,/ boolis, records. Iedgers, banlung slips or any other
docurnents lvhatsoe\.'er relating to the eccoun[, or the maklng
any copies ttrereof. by the first responclent r:r arnl'his olficers or
agents.

UPON READING tile apphcation presented lo this court on the 24b day

,2OO7 by cor-rrlsel for the applicant under lhe prorisions of Order
LIll Rr-rle I (2) of the Clr'l1 Proceclure Rltles AND UPON READING the
statu[ory statemeni also tilecl r-rnder the provisions of order LIII Ru]e 1[2)

of the Crvil Procedr.tle Rr-tles ancl lhe venfpng alfidavil oi HALKANO

ORDERED-

o[ Jullr

TTIAT, the leave so granted do operate as a stav of any
clirections by the first responclcnl, ttis officers or irgents
requiring any of the e-t-pane appiicant s officers t'-r appear
before tliern in relation to.rn)'malter concerning accoLult. Llntil
the hearin.q ancl final cletern nation of this zrpplication

TIIAT, lear,'e be and rs hereby grantecl lo the applicant to appl-v
for an order ot prohibition directecl to the tirst respondent, his
officers, agents or servants prohibiting them from investigating
account nr-rrnber 3 t 5 043 651 017 ('tlte accor-[rt'] ln the name of
the third respondent, in the ex-parre apPLicant's books

TIIAT, leave be granted to the e..c'parte applit'ant to apply [or
an order of prohibitior-r directed to lhe llrst respondenl, his
offieers or agen!s prohibiting thc'rn tioln sct1ltintzing an)'
books. .e.crrds or documents wllatsoever reletrng to ttle
acco Lrrr [.

MOLU su'om olt the 2.1rh day o[ Julv, 2007 together rvitir the annealures
tf,*r.to in support of the appliclltion ancl UPON HEARING counsei for
the applicant, in the absence c,f the resporrdents IT IS HEREBY
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AGICR/2014/2673

23'r August, 2007

Dear Sir

RE: FIIGF| COURT MISC CrVrL A PPLICATION NO. 784 OF 2aa7R,EPUBLIC VERSUS THE COMMISSIONER OF POI-ICE , THEATTORNEY GENER.AL AN D BENJOFI AMALGAMATED tTD EXPARTEKENYA COM MERCIAL BANK TIMITED

we refer to our lelter of 1st A^ugust and 14th August, 2007 andnote that we haveyet to recejve your reply tnereto.

The Hon' Attorney General.directs that the porice fire relating to the abovematter and rn particurar the Misceran"ori tin,ir"r Apprication No. 180 0f2007, Repubric throush^r 
1 f;l;F;'*;r. potice Versus Kenyacommerciar Bank, be 

-forwarded forthwiilr io' tr.',. department or pubticProsecutions as a matter of urgency.-

We wish to inForm vou that a 
. 
notice to commence contempt proceedinqs hasbeen flled and served on us.se_ekrng tne committai oi tne corrirsioner of FoliceInspector Evans Sang and ati samaioi ilr .o"iurpior.orr.t.

we hereby norify you that if we do not receive the rerevant police file, forthwithWe shall have no optlon but do as follows;

1) Concede the applications filed by the bank in the High Cou(.
2) Terminale the Criminal proceedings in the Lower Court,

The DCI
CID Headquarters
fyazingira House
NAIROBI





inoeeo we wish to express our surprise at the iact the poiice oecideo to charge
the accused in the Chief's Magistrate Court Criminal Case No. 1328 of
2007, Republic Versus Halkano Molu, rryhen rnre had already called for the
police flle relating to the matter.

Klndly expedite,

Yours faithfully

VINCENT M FI WO}JORO
SENIOR PRiNCIPAL STATE COUNSEL

. cc: The Commissioner of Police
Vigila nce House
Harambee Aven ue
NAIROBI

Encl

)
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?jf :,:r of Criminat Investigations
CID Headquarters
NAIROBI

AGtCRt20l1/2673

ATT: }IICHAI'LMUGO

RE: CR.121t672/2007
t328t2007
ACCUSED: HAL

I5th April2011

cF.1417t2007 AND CR.l2 t/6tg/2007 CF.

(DECEASED
KANO ]VIOLU AND JOHN AKELO OLTGO

I have been directed by^ the Hon Anorney General to acknowledgereceipt or vour rerrer n.r crorsrc;L:;i;lo,i;ol.vrrlr83 
dared 3-d

ff:,.;:" 
2011 forwarding the ufor._,rl.rtion.i nf" for perusat and

The file has been placed before the Ho,. Aftorney General who liasdtrected that before he 
.can give final dir;;;;, on this mauer the

,?i:Tu?';',':s 
shourd u' 

'o"u""i i; ;;;i turther and thorougrr

1. Confirm when, who and how Account No.315043651017 wasopened. Who wer.e the signatories to ttris ,ccluntZ

2. Acco'di,g ro the rerer by Martin ocruor orieno, cEo. KCB datedl?'n November 2010 (sce...lrO,,1 ine Lari'^"r0."".0 an overdr.aftfacility of Kshs.l.8 million..on :fo.qrs*i'r9t! and an additionalover.draft of Kshs.I .25 
-million * f OE "rrf r-iS90. This macle the

:::1i,";:',*f 
to be Ksr,s i, ooo. ooo. rio*:,,u, rhe overclratt

i The sarne rerrer ("Jr0'2 arso states rhat a loa. of l(shs.7,2 uriilionvv'as appro\ed on _3'd ALrgust l9g9 Horr.r;;r, th" .rr,. lefter inPan (br) or'rhe Darasraph headed ,,x{Ili;;i; 
oF., ACC'UNT3 I 50'1365 1 0 l 7"'srare's t-hat dra*'dorvn t;;;";. *.ith etiect fr.ornJuly 1989. Horv did this happen?

I



4. Wilfi'ed Kipkorir Sang, D2 u'ho is KCB'-s .Dilector of Credit

upp.ur. to contradict the letter by Martin Oduor by stating that

d*3"fl u,as given a loan of Kshs 16, 875,000 and an overdraft of

fshi.t.A miilion on 12h April 1989. Why this contradiction?

Martin Oduor Otieno and Wilfred Kipkorir Sang, D2 should

record a statement and furthel statement respectively to clarify

this anomalY.

5. Conditions 3 and 4 of the Letter of offer provided tl.rat the loan- 
fro.".d, were to be releasecl directly to the suppliels of goods

and contractors of buildings Which suppliers and contractors

were paid by KCB and rvete the payments authorised by the

u..ount holder? Where are the documents to evidence such

payments?

6. After Justice Khaminrva ordered.KCB to supply Benjoh with the

li]al statements of account on 3'd November 2008' KCB supplied

a statement that opens with an entry of balance brought forward

of Kshs.14 niillion as at 1" September 1991 (see 856)' It is not

clear horv this balance was anived at' In her ruling dated 17"'

November200gJusticeKlratninwaheldthatthisstatementof
account was manufactured to deceive Benjoh that it owed KCB

Kshs.T0rnillion.Theinvestigatingofficerslrouldestab]ishwlro
pleparecl this statemellt ancl record a statemellt from him/her on

i,ow the balance of Kshs.l4 million rvas arrirred at'

7. On 29'h May 2006 KCB rvrote to lt4/S Oraro & Company

Advocates advising them tl.rat the amount KCB rvas demanding

from Benjoh rvas Kshs.70, lO2, 456 (see BTl)' In this letter KCB

states that files and bank statements got lost or mispiaced The

investigatirrgofficershouldestablishthecircut-nstancesltnder
r,vhich t"he bink trles got lost or misplaced Was there foul play?

8.lntlreletterret.erretl!oabove(B7l)KCBsaysthatKshs..l5.900'
000 had beeu u'ritten off in 1996 In the absence of statements

horv w,as this tigure rr,orked out and in what gi16urn513ngg5 rvas it

writtenoff?Theinl,estigatingofficerslrouldrecordStaterrents
tl'om the relevant officer(s)'

g.Acrordingtothe]ettefbyNlaninoduorotienoearliermentioned
(.,.trX0") i.CB inrrrr.t.cl jts larr,r'ers on 16'h Augltst 2007 to sell

rhe propertl'!o recover Kshs.70, 102, 416 A letter *'ritten b1'the

aLrctioneers to Muiri Coffee Estate Ltd also indicate the amount

claimed to be Kshs.7O, 102,456 (see 820)' Howevet', according

tothestatementprovidedfollorl,ingJtrsticeK-lrarninlva,sorders

2



the debt as at l6'r'August 2007 rvas Kshs.167, 384,841. What is
the explanation for this disparity and why rvas KCB only
demar.rding only Kshs.70 rnillion rvhich is iess than half of the
amount owed?

10.In 2006 KCB contlacted Centenary Vaiuers to conduct a
valuation of L.R. 10075, Kiarnbu and in a report dated 24th
November 2006 they returned a market value of Kshs.82 million
and a forced sale value of Kshs.58 million (see B17). Two other
valuations were conducted by two other valuers namely
Metrocosrno and Belair at the instance of the CID. The two
valuers valued the property at Kshs.756 million and Kshs.693
million respectively. Benjoh have argued that KCB colluded with
their valuer to undervalue tire properly. The property ir.r question
measures 443 acres and sirnple arithmetic shows that KCB's
valuers namely Centenary Valuers valued the properry at roughly
Kslis. 185, 000 per acre. All the valuers should record statements
explaining the basis of their valuation.

I l.The police should record detailed statements from all the people
rvho are involved in tliis niatter. These are the officials who
prepared Benjoh's statement of account, those who approved the
auction of Benjoh's properry at Kshs.70 million, the lawyers who
were/are handling this mattel on behalf of KCB zLnd Benjoh, the
auctioneers u,ho auctioned the property and the buyers.

This being a very old matter the afor e-mentioned areas should be covered
within thirty (30) days after which the file should be re-submitted fbr
further directions.

The Hon. Attolney General has also received a copy of a letter of death
tll'eats complaint by Mr. Phillip Nyachoti of Ir4lS Nyachoti & Company
Advocates dated 4th Malch 201l addressed to yourselves (a cojy is
enclosed herervith fbl ease of ret'erence). The Hon. Attomel, General l'ras
consequently dilected that you urgently conduct thorough investigations
into the r:ratter and submit a separate investigations file for directions.

Kindll plocc'ed accordinglv

JANIES MUNGAI WARUI
PRINCIPAL STATE COUNSEL
FOT: ATTORNEY GENERAL

)'our file is here,.r itlr letumed.
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The Commissioner of Poiice,
Police Headquarters,
P. O Box 30083,
NAIROBI.

BENJOH AMALGAMA?ED LTD AND KENYA COMMERCIAL BANK

On 13e October, 1988 Benjoh Amalgamated Ltd applied to KCB for a loan of
Kshs, 1 1,675,O0O / : to finance a flower farming project. Sometimes in eariy
1989, Ben;oh bought two parcels of iand in Njabrni for the Flower project.

A charge was registered over the two parcels of land for Kshs. 11,675,000/=.
A support gua-rantee of Kshs. 7,000,000 was a-lso executed over LR NO.
10075 in Kiambu belonging to Muiri coffee estate (also belonging to Benjoh).

It u'as agreed in the terms of offer between them that KCB would effect
pa].rnents drrectiy to Benjoh's contractors when bills are due.

B1, 1990, Benloh had planted flowers at the Njabini parcels of land, but
according to Benjoh, KCB failed to release the remainder of the money
thereby occasioning the project to fail. As a resuit, Benjoh was granted a
further loal of Kshs. 4,5O0,000 to re-invigorate the failing project.

A further charge was registered in iavour of ttre Bank with the Kiambu Land
LR. No. 10075 for Kshs. 4,500,OO0 l=. The balk then released Kshs.
1,200,000 to Benjoh who however, claim that rarhen the flowers u,ere ready,
KCB failed to pay for the freight charges and thus adversely alfectrng their
flower business.

There u,ere further negotiations between Benjoh and KCB to jumpstart the
project but these'also failed and .KCB advertrsed the securities for sale.

lD
N'-*-,.--'

Benjoh's principle sharehoider James Muigai Ngengi (deceased) paid the
. sum of Kshs. 6,000,000/= on 6fr December, 7994 after attempts to have the

loal written off due to shared blame berween Benjoh and KCB failed to--=---ir1a:ter1il;8, A16-t-6f-1it-iFe-Ci6 s ,subtiiqu-eritly- fdllinnA--1jeE--eEr=rh-effi:=-:-
-'------------aj.ft es-rn-the-::=terest-o.t5eir-r*glr'-s-oner-pr-ap

CCI\tFrl)FNI1AL
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in 1996 Benjoh filed HCC No. 1520/ 1996 against KCB and Muiri coffee

estate. The tase was lost in favour of KCB who went ahead to sell Muiri
coffee estate for Kshs. 7 O,OOO I = to Bidii Kenya Ltd, on 196 September, 2007 '

Sometrmes in the year 2008, Benjoh filed anothel suit to restrain Bidii
Kenya Ltd from taking possession of Muiri coffee farm and also seeking to be
given the linal loa1] accounts. The.court did not gxant an oriler restraining
Eidii f.o- taking possession of the farm but a-llowed the request 'for

provision of the finai accounts,

Pursuant .to t-i"e court's ruling, KCB sent a statement of accor:nt to Benjoh
on l le December, 2oo8. The statement however, started with a Ba-lance

brought forward in september, 1997 of xshs. 14,468 ,937 ,45 and a bala-nce

carried forward of Kshs. 124,1.05,636.55

Dissabsfied with the statement, Benjoh went back to court on lTth
.Decerriber:, 2008 to demald for a comprehensive .statement. BeTore 'they

could be heard, Bidii Kenya Lld.also liled .an application dated 22"4 January,
2009 .seeking the court to strike.out,the plarnt HCC No. 499 as being:,es
judicata.

The .applications \rere consol,idated .and ,Jusdce .Iiharnrnwa .delivered the
followinsruline.on lTtr November. 2O09:- - -..

i. IiCB has never -suppiied staternents of accounts t9 lenj oh

operung of tl:'e account in 1989.

2. The balance of {tshs. 14,468'937 .45 stated in first page o{ :statement
supplied on 119/1997 is not known where it originated from as no

.p.iri"rru transactions .are shown. 1n 'additron, balance 'brought
forward should indicate commencement oI the account'

3. The way the account is maintained by KCB is aI indication of fraud.
XCB rnide up accounts to deceive Benjob that Kstrs TO;O00,0O0 was
due ar]d owirr-g without .any .basis .at a.11 and KCB :sold the secunties
basing on that reason onlY.

a. oo 17 /7l2OO8 when the so cafled purchase price s/as credited in the
account, the ba-lance was Kshs. 168,065,347. That was tantamount
to selLing :the ia:nd below :half price. rThat'under sa-le indicates fraud
and negligence of the chargee in selling the chargor property u'ithout
protecting his interests.

5. KCB furnished an account wiich is not satisfactory, 'exposes more
disputes and brings to doubt if the nght of sale by the barrt had
indee.d arisen and whether there was any money outstaldiag a:rd due
to the Bank.

SlNCC
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CONF:DII'ITIA r_

The judge \nrent on to ruie that the plaint b1, Benjoh in HCC No. 494 ol 2OO8

cannot be struck ofl as it contarns substaltia-l claim on accounts and
consequentiy KCB filed a judicial review - (Misc Civil Appl. No. 275 of 2009)
seeking to prohibit the Commissioner of Police from investigating the Benjoh
account or recording statements or produce documents relating to the
account.

This judicial revieur was argued before Justice Gacheche on 24tx June, 20lO
who later in her ruling dismissed it with costs in favour of Benjoh.

After dismissa.l of the application the DPP directed that investigations on
Account No. 315043651017 proceeds. (cop1r of letter attached).

The reievant duplicate file was forwarded to the Hon. Attorne5r Genera-i vide
CID/SEC/LCAl4l4l1IVOL.\/II/ 183 dated 3'd February, 2011. After
perusal, the Attorney General re-submitted the file to vide his letter AGICR/
2Ol4/2673 dated 15s Apri1, 2011 directing us to cover several areas by way
of further and thorough investigations ( copy of letter attached).

On 7th Ju1],, 2011 we ',l'rote to the Chief Executive Officer KCB in an attempt
to get a response to the points raised by the DPP The CEO however failed to
respond thus occasioning a meetrng befu'een Mr. Martin Oduor the CEO
KCB, Mr. Maiakwen the Company Secreta-ry and Mr. Sang the Credit
controller on one hand and Mr. Macharia, ACP, OC. ECCU Mr. Bosire, SSP
and C.l. Chemitei. After lengthy discussions, the balk officia-ls agreed to
cooperate and assist the investigating team.

On 2Oe September, 20 1 1 the bank replied but evaded addressing all the
salient points raised. lnstead, thel'referreci us to previous correspondences
ald pending court matters.

It is on the strength of this that we fina1ly decided to record statements from
the Bank officia-ls to shed light to the case. They have been evasive in
meeting the investigators, As a result, they v'ere ser-ved with Notificatron of
attendance under Section 22 ol the Police Act to appear at CID Headquarters
on 28ft October, 2011.

You may wish to note that on 156 September, 2009 METROCOSMO Ltd
conducted an independent va.luation of the acreage of Mutri farm. The
finding reveaied that acreage was 443 acres wrth a market value of Kshs.
74O,0OO,OOO u,tth machine4r worth Kshs. 16,000,OO0 l=. This brought the
total amount to 756,000,000. The forced value q'as found to be Kshs.
567,000,000/ =.
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Co.flbe Esrote Liniterr v ldetryw Conutrcrcittl Bottk rlrl, Nrrir.orri
IICCC No. 1576 ot'tSSl lUnreported)).

2. This petition is not st'ictly a dispute beh'een the ba,k arcl irs
crstor')1er.s but o^e behveen the bank and its t]re e.rployees o, ore
harrcl a,d the State on the other'. The interestecl parties rvere tlre
bauk's c.rsto,rers r.r,ho ha'e precipitateci tirese proceeclings. .fhe

pelitioners accLrse the State of iiifi.iiigiii[- and or: viol,ting
the.iLconstitr,rtional tight to a i'aii tr.ial irnclei. Article 50 of tire
Constitution ,

l. The geresis of the relatio,sirip behveeu the l(e^ya comruerciar
Banlc Linrited ("KCB,,) ancl tbe interesteclpai.ties is that sometirle
in 1938, USAJD cievelopecl a plogralllltle rvherebl, mral
entreptenelll's u,ou1d be granted loans throLrgh l(en1,x Conruiercial
Banl< (.T(CB") to rinciertalie coru::rcr.cial pr.ojecrs. Beujoh
Auratgaurared Lirnired ap-plied for_ furtsls tlrLoLrgh IiCB. A-n
overdraft j'acility of (shs.l.8 miilio, was approved in l989 ancl
rir.ther loa, rvas also approvecr in the same ycer. L. r 990 an
addi tion al ove,clratt rfac i liiy rvas granteci to B enj oh arirl gamatecl
Linritec[. ,

4. llhcse j-acilities \\,ere securecl by three parc-els of laucl orvnecl by
the I't ancl'2nd interestecl trrarties that is. LR 10075 situated irr
i(iariibu, LR 1241 l/1 and LIt r2+ir/2 situated in Njabini,
NyanclaL'Lta.

The clses bctrvcen I(Cll Benioh Anralgrrnatcd Liur itecl and NIuiru
Coflbc tr latcs Limitcds

5. Due to clelault by the interested pa:ties in servicing the ban.l<ing
Iircilities, ](CB q1,jngscl its i,tentici, to r.ealise its sec,rities, Tltis
leci to zr series of crisputes bet*,een the parties. The suits a,cr
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decisions of the respective courts are matters of public record,
These case-q are as follorvs:

(l) Benjoh Anrulganruted Ltcl & ilIuiru CoJfee Estate Lintited
v l{enyo Comnrcrcial Bunli LttI Nairobi HCCC No, 1219
o11992. By a consent.iucigment and decree clated 4th ivlay

)!!2,lhe plaintiffs agreed to p_qy outstanding sums by 31't
Iniy 7992 failing r,vhich the defendant rvas at liber.ty to
realise the securities. The piaintiffs su&essfully applied to
s e t 

-asi de the cousne t- crrcler cau sin-g.K.CB to iapp eal.

"t i'i-:t'

injunction to restraiu the banlc fr.ou,l. selling the securities.

(4) Il[uiru Coffee Esttrte Linited v Kenlta Conmrcrcial Bank
Ltd & Benjoh,Amulganmtert Ltrt Nairobi HCCC No, 1520
,l 1996. This s,it r,vas filecr after a further attempt to rearise
tlrc securities. o, 2(r'r' .Ir,e r996, the court dismissecl botir
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(s)

the application.for inter-locutor1, injunction as rvell as the

su r1.

lJ,Itiru Ctffie Eslote Ltd .s, Iieiq'a Contnrcrciol Bank Ltd,
IYutt.y Errterprises utrl foIegltji liunji & Cotrtltanl, I-initerl
Nairobi HCCC No. l61l o1'1996. n 26'l' JanuaLy 1998,
11re court stluck otit the suit on applicatiori b1, the 1't
tleleuclarrt.

(6) Benjoh Aprulgawr1ed Ltd v Ikuyt .C.olnrnercirtt Bunk.Ltd
Nyeri HCCC 2.1 of 1!)97. Once again rhe banlils efforrs ro
Learlise the securities \vere ilrrvarled !y frling of this suiL

seeking Lo stop the sale., ,r 9th','1vlay 1997; the court str.ucl< 
'

out tlre srrit on grouncls tliat it rvas 7.e.s jttdicctd

(1) Iienjolt .4rttolgtunnterl Ltrl cft ll,Iuiru CofJbe Estde Itl t,
Iienys Cornrnercial..Brq* Z.rrl Nalrol7i HCCC 1576 o1'

1996. TItis case was a f-Lulher attentpt to salvage the
properties. It is rrotervorlhy that one of the 1:ra1,ers in the
snit lvas that the plairitiff s sor:ght aD account of the aurount
or.ved, Aflei heaiirig tire suit,-Jnstice Lenaola dismissed the
suit on ,the gr:or-rnc1 that it was r.e.s jtrcltcalct and au abr,rse of
plocess. Iiey to the ct)urt's finciing was that the matter in
jsstre had been settlerl b1, the consent recot'ded in HCCC
1219 of 1992.

Berjolr Arttolgunmtetl Ltd & ilfuiru Coffee Estnte Ltd v
Iietry,tr Cortutrcrciol Bonk Ltd Nairobi Civil Appeal No.
239 oI 2004. This rvas an appeal ilorn the .inclgment of
JLrsfice Lenaola u HCCC 1576 of lggg. iire CoLrLt of
Appeal atfirnrecl the clecision of JLrstice Lenaola rrncl helcl

rhat tlre suit r,vas res judicatct and an abuse of the court
pl'ocess in vieiv of the previonsll, decidecl cases.

(8)
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(e)

(10

(1 1)

et''

B-enioh Anmlgamokrt Ltut & ll,fttiru Coffee Estilte Ltd vI{en1,x Conmtercial Bartk Ltd I_ICCC ,'i, o, ,OOU. Thest-tit was strr-rck out or-r the grounds that it rvas res juclicataand an abuse ofthe court process.

t

atte
proceedings rvere requisjtions to conrpel

tlte L
er section 22 of the police Act (Ccip Sa ofto the 2''d nn61 3ra petitioners. Theserequisitions requir'ed them to report at the CiD Headqualtersalong I(iambu roacl on 28tI, Octotrer 2Ol1 in reiation to anulvestigatiou couceruing the tnaking of a document withouautirority ancl conspirin

I

t
aud in respect of the interested

g to deli

-EEH_',F

Dalties account rvith I(CB

l)age 5
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4. Il is col'r1tnor1 grouncl that these requisitions rvere issnecl basetl orr

a cotnplaint lodgecl by Benjoh A1lrarlgamated Linrited allegiri g

fraucl in lelation to A/C I"{o. 3150,i365107. This mattel was the

sLrbject of corresponclence betiveen KCB ancl the 1't responcietlt.

lii a leLter clateil t2tr' flovetnb.'l' 2010, the Chief F'xecutive Olficer

ot'I(CB'"vrote to the Director of the CID, in part, as fbliou's, "[l/e

re.fer to ))()tir lettet'tlotect l-1.9'2010 on tlte obot'e strbject atti

rt,ritc tti corfirtn tltil the Bank y,ill en-rlern,oro'to rispind l[t'tlte

is,srrcs rrtised io lhe besi of our ubili4, lulritrg. ittto cottsideriliort

lltnt tlf,s ltrts beett o lorig drutvtt-tttfiller nrnrtirlg itt/tt Set'erul

))eor.\. ll/e ltott,et,er.tvislt to pttt lo ),ott o.ltettliotr thtrt ull llte

issttes ),ttrt ltot'e rtiserl itt 1'p1,'' .letter ltat'e beetT detei'trtittetl

bcJitre !ry, 11,"'t'oriotrs cotrts throttglt cit'il litigttiott Jiled by tlte

(,ttstotfiet,orrrl b1t ilie butil; Qtttl all infoutrutiott provided

IteretUrile r is on nn cnlit;cllt tyitltortl preiudice busis rrtore so

heorirrg irt rttintl llrb'nran1' rrrlittgs and -iudgnrcnts qf both the

rt:-1. /-.,,,,.t ,,,,,t tt,n atttttt.tf .lnnpttl Ot,- ilte.S{rrrf6l i.i,SIlIl.\. -{Slll.\t, \.trat, t .t.t.t t,tc \|'ttt '-'t.l "yr-"' "

sttclt l,c beliet,e tltttt tltc stitl proceedings, r'ulitrgs ttrd
jrulgrnertts rntde by tlte coto'ts con be relied ultotr Since sttclt ore

arlmis,siltle ii et,idence. IVe ettclose lterein sonrc of the rulitrgs

rrtrl jurlgircrtts .for ,1'ttrLr .e se of teference' Cortseqirctttll' 1;11''

rcsponse ultd tlte citstorner's corrrytluirtls shotild be reod tugelher

tvith thcfindirtgs of ttte courts. Huvittg registered ottt inletttiort

to cooperatq .fiillf irt 1'111p' int'estigtttiorts, it is our cottsidered

t,iex' willtottt prejttilice, tltat tlte cttslotttei hut'ittg Iost througlt

tltc vmiotrs civil coses itt coutt oyer tlte yeors ltos rtott, opted itt

burl .fuith to turtt lhe wlrole nrttlcr irito o crininal cotrtpltiri for
a purpo:ie olher lhurr thnt of rtltholtlirtg the crinitttrl lutp brtt to

bring prcssure to beu u,trtott ile bglll7 lJ $etlle tlre- civil 
-

rlisp ute... ....."

5. l'he lellel set out the backgrouncl oi'the relationship bettveen the

l" petitioner ailcl the iirterestecl parties. That letter' \vas dttly

i,['r|r'roN 2]8 rlF 201 L Page 6



received and in response, a letter dateci 7tr, July 2010 was sentfi'orn the CID to the Chiel Erecutive Om.., of I(CB.

6' The letter fi'om the CID raiserr severar q,eries wrrich the AttorneyGene.al had asked lbr certain crarifications. The qLrery that red tothe investigation and.iss.ance of the requisitions v,ras the ruri,g ofHon' Lady Jr-rstice I(ra,ii'rva in HCci wo. 494 of 200g whicrr Ishall adtert to later iri the jrrdgnrent.

Res l.) ontlents' Case

9. fhe l'esponclents have
arndavii ,,r. cui.i iff:il: ll:llJ
Decenrbcr. 20 I I. Inspector Chenr

tilion through thc replying
Cheur itei srvol.n

itei dcposes Lhai

olr qth

the l't
,-l,ri prtlolt*-lBi

nr2r) ff-
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1,etitioner auswers !o the ailegations rvere unsatislactoLy ancl
r,nclear anci the 1't responclent lvrote to trre I(CB oo v,,, -r.,r, zoli
requesting certt'Lin clarificatio,s. on lnafters contained in the letter
datecl 12tl'Nover,ber 20i0 b,t it cricl ,ot gi'e a co,rprehe.si'e
response. It ."r,as ,.e".ssor1, to issue a r.eqr-risition to compel
attericlarce rurcler section 22 of the porice Act to the 2,,d ancl 3,,1
responclents as itivestigations of allegations of nraking a
clocu,re,t wilhoLLt airtho,iry'in KCB,s crehling -rv,iiii 

[he
contplainant's loan account lracl been rlacle.

ll. l.'he responclents also'firecl grotmcls of opi:osition cratecr 2rst
Novei,ber 201i r.vrrere the pr:tition was opp0sed on the folrorvi,g
groun cls:- ,

i0. 'fhe respondents argr.re rhat arthough th-e sr-rbstantiarly toLrcrres o'
the clisputes tirat have beer.r ancr a.e before- cour1, trre 1r,
respondent has ir coirstitr-rtioUai ciut1,.1o ilirestigate aity cripri.al .

ilspecr of tlie dealing rvith the,loan accounl bY the I(c]B and irs
ern|lo1,e'es. It rvas firrtlier bontenclecl tlrat Lh9 r.er}risition is not atr
act of coercion or.uncrre inflr-renceibut part or. iu,estigatio,s or
allegation. of rral<ing a false clocug-r_elt a_ea_urst I{CB arrll only its
officials carl ars\\rer such a'req,isition wrrich is not co,crr-r.r,,. t rt
part of the ilrocess of investigatio-ns.

t)

2)

co ntt'att ent ion
Constittttiort.

3) That the nles of stth -iudice ,,,ra ,.ri,r-lr,rttiiti i,iiot t,
int,oked to bar conct:rent. corl
inttes'ti,gations to the ,:ivil sttil.

pcu"allel criminal

Thait' the ortlers sotght cL1tu.lot be grantecl as thelt are in
cgrltr"aventiort oj' ,4rticle 2a5e)@) ancl 245(4)(b) of ttrc
Coitsti ttrtiort of Ikrya
That prat,er.s sottgltt ccltnof'bb grantecl qs thet, cu-e itt

of Article 157(4) and tS7(10) of the

PE',il't'l0N 2l B 0[ 201.1
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4) That the entire petitirtn ottght to be disntissed with costs
as the police are legctlly ntandated to isstte a reqtdsition
rutder sectton 22 of the police A ct but the petttioner
shatte not dernonstratect) how the respondents haye
violateci or. usurpe<l tlte potvers conferred tmder sectiort
22 of tlte Act.

5) Tft.a! lfig pr.ayers .rctttgltt cttrynot be gr.anted. becattse the
doctrin.e of self-incrinitiation dpes not extencl to

.r. 

o, p o, 
::" :r i m i n al i ict b i I i t1,.

$;, 
-

12.Mr Kliria, counsel for the rerspondent,qiEli

; ril

ed the case involves

1

employe y the bank at tlte material- time the offences are
alieged to have been comrnittecl, they cannot be investigated. In
his vierv, the doctrine of perpetr"rity of a conrpairv entitles the state
to investiga.te the employees of ir company at a particular time as
a coniJlauy acts tluough people and it is the ernployees of the
coml-)anl/ r,vJro must be irvc.stigatcti. Counsel firrtirer. sr.rbnrittecl
thaL tho 2"'l ar.lrj 3'd resp.ndcrrts <:arr.rot 

'csist 
iuvestigations i,

lespect oJ. matl.ers conccrnirrg the c:orrrllany.

1

PE l l' olt 2l r1 oF 201 1
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15. Eiually, IvIr l(,ria, asse.ted that this matter was res jttcricata in so
far as llie court detirt previously rvitrr siniilar matters. These
nratters are apparent fi-om the afficra,it of sarnr.rer I(,,gu M,igai
s\vonl on 3'd November 201 I . They are as follorvs:

(l) Republic t, Cornrnissioner of police & 2 orhers exporle
Iiert1,11 ctmfitercirir Bliik Lifiiilzz Nzrir:obi Hc lvlis-c. 7g+
of 2007. This u,as a judicial r.evierv application seeking to
stop investigatiqns of agQounr No. 315043615017 at I(CB
ir,cl to srop an o'cler iss.ed by the Chief lr,Iagistr-ate's coLrrt
I(ibela ou l3'r'June 2007. The matter.rvas Wiihclraws 01 9,r,
October 2008. : r

(2) llepublic't, The Cotttnissioner of potice otttr otrrer,v exp(rrte
I{en1,r1 Comntercitir BqrtkLiniterlNairobi HC vrisc 27s of
20(19' lfhis \,vas a.- appJic.tion- fgr o,crers of j,dicial r.evie*,
seeliing to -.iop t[e Conrn,isrioo., of police ti.or-.
iuvestigating Accor*1t }.lo. 3 I 504365 I 017 in tlie,aure of the
Benjoh A-ndgamateti.rLimitecl. The applicatiou \vas
disnrissecl by JLrstice GzLcheche on 24th,June 2010.

I n tcrcs tcrl l)a rtics Casc

lii 'r-l- - r St' rire I . r,tcresteci irarry, ir4uirLr L--offee_ Estate Limiteci,
rep.esenteci by ML wambugu, relieci on the afficravit of sanuei
K.^g'ir lvlr.rigai s.wo* o, 3'd Novembel 201r. Ivh.. ivluigai
confiur-rs that rwo sr-iits red to flre filing of trre cornirlai,t against
the itt petitioner.
(i) )ienjoh Antatgontatert Lirt i iiriii* Coi,uu,ur"ilii Bn,ik

I-iu.tit e i an d B ittii I{e ryt o. Li nti t e d Mrilim atri ITCCC . No.
494 o12008. The case concelnecl the sale of the property
LR No. 1007_5, I(iamb.u to the 2,,d clefenclant. ftough tfte

Pri'r'l II0N 218 OF 2011
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court did not grant an injunction, Justice Kharninwa
orclereci that the ilroper accounts be ftulished. The Court
of Appealstayed the orcler of JLrstice Khaminwa.

(ii) -fuluiru

Bartlc
Co.ffee Estuie
Ltd, Beujoh

Linited v I(erntrt Conunerctal
Arnolganmtet{ Linttted, lyatts

P,rt!,:!,!.i!"1 ay! Bidii ltunya.Limitect. lr'ritimani HCCC
wo. 5Od of 2003. The cc,urr granted il;,;;ril";
accoldauce rvith scr:l.ion 52 of the In.dian Transfer of
Propert-r'-by'restraining anl.r fqJ]ie,r aeaiurgs with the sr_iit
proper:ties. The orclers issueci by ifistice Kbaminrva ha'e
norv been .sta1.ed bv the Ccir.ut of Appeol,,,.

l

I

19' cou,scl, for the 1't interestecr party notecl trrat eacir of the civil-cases is rlifferent, ilre prirties are rliflerent ancl it is only proper
that the invcstigatiors colllrncnced tro pr.ceeci to their. Iogical
conclnsion.

i 21t] ()ti 70 I I
- -PL-Tffl
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20. NIr Wachaka,a for the 2"4 intereste6 party adopted the

responclent,s positiol ancl tl"Le contents of the affidavit su'orn by

Ngengi Muigai. FIe r-rlgecl the court to clisr:riss tltese pr..oceedings.

fli'iiri in al a ntl ciyil t'o ceedings

21. "l'his petition concerns the e'rforcenient of 'f,rnelamental tights--

auri freecloms. Tbe petitionels ale entitlecl,,undel Article 22 of

the Constitutior-r to 1rlqvq-ltrlq corl1! of lelie! \\'11-9-'-9 the fa9t1

clisclose an aitual or tlueatened violatiOn. The cottrt is entitled

lo act qtLia tzrrrel rvhele the cfu:cumstance's catl t-or it tO act'aLrd as

sr,rch it cann.ot be saicl that the mere issuing of a requisition by

rhe police Lulder section 22:'crf.tlre Police Act does not entitle tlre

Court to act. The cour..t cap ana_witi'act Wheri it is satisfied that

l\nclaurental rights ancl fi-eedotls are thl'eatened'

2. Scctiorr 193A of the Criutfu.al Procedm'e code (Clmpter 75 of

tlre Lrnvs of lkit1i(t) provides that, "Noht'itl-stattding the

provisidTts of attl' otlrci't'r;i1te\t lcnv,'.the Jcrct that anv.ntal,ter itt

isstte it aq) ct'm1tl1ctl Proceeamgs is also directly or

substantitrll.' itt isstte in tutl' pencling ci'il proceedings sltcll not

be a gtiotncl for. artj,''5tc11,, prohibition or deltty oJ'tlte ct'irrtinal
,.'! ' ,, 

'',

procee cltt'tgs.l

23.AlthbLrgh this matte[ is not one rvhere crirlinal proceeclings have

not beeu commenced, it is one rvhqte tire l'isk of criminal

prnceeclings hatlgs over the heails of the petitioners lt is

recognisecl eveu in llght of section 193A of lhe Crirttirtal

pr'ccrptre Corle, tlte High CoLrrt may siop fr-oceediirgS-rvhtre

such pt oceeclings, actnal or co[template-d, a-re oppressive'

vexatiotrs aucl abuse of tkLe coul't 'Illocess and a breach of

fitnclamcirtal riglrts ancl tleecloms. This porvet tlibugh must be

.)
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exercised .sparingly a.s it is in public interest that crime
detected and those suspec:ted ot c,i.iminal conduct are brought
face the consequences the ian.1lr.c:scribes.

IJ

to

fndellerttlence of Office of the f)
Inspector Gene ral of the Polic e

II'eclor of Public Prosecutions a turl

24. Tlte respondents harie reltrred to the provi.sjons of Articles 157
and 245 u4rich dear rvitrr lrrr:r p.rvers of th-Si.Director of pubric

- Prosecufions- and - th e -lnslrec 
I or Oe n eral.. c f th6-,liNational pollce

Service to prosecute lrrrJ ;qrestig?i! crimirral offence.s
indepe.derrtty a*d rvithor-rt irrterleielce. counsdr zugr-rds that this
cor"ut shoulct respect that t*-uf,Flenaq".. aggl avoid interferins
with the crinri*al proq.ersTf.l''riffigg lhat cliministres thl
incl ep en d en c e o f th os.g,p fli..p., o,s' p,...,.;l fetiin ttrl C ons tituti on

i.r' 'ji;, ".i.,,)

26.In this case, the issue fur
petitiolers' riglrts to a fair. heari
of the Constihrtion are irrtiilgecl
comrlenced by the is.sue 11pr.n,,
Po liee A ct to'investigate nral<iiig
and couspir.ing to cleliaucl.

consideration is whether the
ng guaranteed uncler Article 50
by the continued investigations,
isilions, uncler sectio n 22 of tlrc
,rf cloclrments rvithoul authoritv

)llrrrn'roiqZa 0iDi
Page 1.-}



Abusc of 1he court l)rocess

21. lt is the petitioners' case t.hat in light of the suits already

instituted and the findings in each case tirat the matters

conceuring the relationshilr betrveen the petitionet's ancl the

interestecl parlies have been cleterrninecl. It is their argurrletrt that

sribjecting them to patallel investigation on account of fi'aud in

the sarne matter,s is r-rnlawful,-i11ega1-and aru abuse--of -the cri miu al

process anci an infiingernent of the right to a fair trliall

28. It is cleal flom tire history of ttre'i6litionshrp beweln tliq par'ties

ancl the varions ciecicled cases I liave cited iri paragiaph-5 above,

that the interested parties are keeii.to keep.- matters,alive in atry

lblum ttrat rvill iencl tltem an,;93r: It''is ih'.this light that the

corrplaint in respect of the accottnt'at I(eB.mr.tst be seen. I hold

that tlte complaiuts ' in iespect af the accor.rnt are reall1, a

collateral attack on,tire clecisioirs of the Hrgh Court and Court of
Appeal ou ntatters'lvliich tlic,se coLrtls havi heki ale Settiecl. This

is eviclent fi'onr the cJeposition of Ngengi ivluigai rvhiclr I lrave

citeci at 1:alagraph 17 and l8 above.

29. lt is true that the coml)laint rvas lodged based ou decision by

Justice J{-harnin'.va as set out in paragraph 16 above. It is not

clispLrtecl tl-rat those clecisions have nor.r, been stayeci by the Cor,rrl

of Apl;eal. As a court of larv, I cannot shut my eyes to what is

an obviops'iabuse of the lega1 process. This abuse must be

siopped in its tracks and I arl satisfied that I have jrir"isdiction to
clo so.

fll'erch o1'tlrc Detitionel's lundirmental rights tnd freedoms

30. z\s regalds the rigl-rts of the petitioltet's, I hold that the continued
invoczLtion of the criniinal process in light of the pecnlial facts of

Pll'Ill'l0N 2t B Olj 20.1 1 Page 14



tltis case would impair the ability of the petitio,ers to have a fairtLial. The intentions of the interested parties in lodging the
criminal complaiut is borne oLrt by pmut.uphs 5 ancl 6 of the
aflidavit of Ngelgi Muigai ra,hich I have,set out at paragraphs 17
and 18 above.

.' 3 i. Tire rigf ! prgrectgd u11(qL Alti
coLtrt or tr.ibr_rnal itself btrt also
affecting a fair process. r\fter-- -all1let.sr:rns-bylirnreTf ,q.i,tiel
the interesteci parties not {.o do
petitioner'-s rights.

32

33.I have lool<ed at the orclers is
and I anr-.satisfied that the cloc
to tlrese pr.oceeclihgs for scver
are cotrrmehcdd undei Articlc
enfbrce fturdanrental rights an
trecrr tligger.cd by the isstrarrce

cle 50 is not only in respect of tire
in lespect of the acts third parlies
alI tlie Constitution is bincling on

r'-20(1):,![.d it iS the obligation of
anr,thing:tliat rV.o,3ld irnpair the i,t

;1'. : r.i -,

sued in the juclicial reviely mattcrs
trirrc of re,sytdicatct docs lrot apply
al reasons. First, these proceedings
22 of the Constitution intended to

ri fl'eedoms. Scconcl, this case has
ol'tlrc lecltrisition notices by tlre I't

P ['t't'l l0i\l 2ltJ or.20t
I'a11c [5

i

Ilroce ns that have dealt rvith rnatters in
1't pet itioner' 's officers to an inquiry by

ide confines of the case where an application
on of the Chief Execut IVC Officel of KCB has

d whose cross exantinartion nrav be expected is, llr
1llterference wittr the fair cleternr 1n ation of the

uts rn cotirt.



respondent's officer under the Police Act. It is a fi'esli cartse of

l)isposition

36.Uncler Article 23 0f,the constihrtion I am entitled to fiame atr

appropriate r-ernecly thirt rvill give effect to the rights plotected. I

thqr:efore glaft tlte following orclers;

A cleclaration that tlte continttctl iuvestigtltioll of tlle

yretitioners b1' the responclents in relatiotr to nlatters

concerning disputcs betlveen Kenya Commercial

Banh Limited, Benjolt Amalgamation Lintitecl and

iVluiru Cotfee. Estates Lirnitecl is a--threat-to -the 1'r

petitioner's right Lo a fair tt'irrl guaranteetl nuder

Article 50 of the Constittrtion.

(i)
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action rvhich is diflerent.

34. While exercising jurisdiction to interfere rvith climinal

investigations aud the criminal trial process, the coitrt mttst

balattce the pr.rb)ic intelest and private interest.'Iir this case, wltat'

is eviclent is thil !h9 l?1li9s,lt1Y.9_9-"q1_u! 1qggg+"qq{,fq"Jl_rg- -
l'irst suit was filecl in 1992. It is really a matter betrveer-L trvo

pairlies ancl it is in public ilterest that the integLit.v of the jtrclicial

process is preset'ved. The opening'of'a-criminal-'inqLriry rvhieh " - '

rvoulci lesult in impugning lalvhrl court.'decisions,, no doubt

clinrirtishes the stancling of the cor.lr1, , , 
,'

35.:\part from rvhat I consicler to'6e..."*an infiingement of the

peliticner.s' right to a t'air tfiei giralantdecl ,rnder Alticle 50 of the

Constitr.rtiol, I rr-rust:'also eiercisp the cotttts inherent jlrisdictioil

to pr event-.', An abusl.t of 
=lhe1 

cottil process in' tlle peculiat

cjt'cuurstanci:s of this case'ail'oritlined in this judgrnent'



(i i) 'fltc t'csllottclcrtts, cillrcl' I;)' tllcrttsclvcs' tltcir scrvattts

irutl agcttts, ilI'c t"r:stt';tiltcd fi'otn irrvcstigating,

sunrruouiug or ltrt'csliltg tltc l" 1;clitiortct''s olliccrs

atttl or ctttplol't'es ttr ilt attl'lvay ltol'soevcr froltt'

iur.estigtting atl1'lttatter itt rctspcct of the disputc

betn'eert I(crrya Cottrlttcrcial Baltk, Benjolt

Anralgrntatcd [,irnited attcl Muiru Collee Estate

Lirnite d.

37. Like all the juclges ri,ho have cleait with these matters, I entertain

the faint hope that onc 'la1' 
rv'-- sltall ali'*al<e up and find the

matters scttled rvitlt uo crrder as to costs. In the circlttnstauces, I

rnake no order as to costs.

DATED ancl DIILT\/ERtrD at NAIIIOBI this 2"d day olMarch2Ol2.

D.S. i\l J

, 
,l\.

Ii4r Nyachoti instructed by Nyachoti & Compauy Advocates for the

Petitioner.

Ml I(uria, Litigation Counsel, instntcted by the State Law Office for

the Respondents.

M1 Wachakana instmcted by Wacltakana & Company Advocates for

flre 1" Interested Party.

IvIr Warnbugu instrtrcted bi' 6;.1r,tki T(ing'ara & Company Advocates

for 1he 2nd Interestecl Party.
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ITECOMMENI)ATIONS AND FINDTN(;S

From parties representations, the legal brief, and the CID report on the said petition, the

Committee frnds the following:

(l).The Court pronounced itself on the properties to be sold and directed as follows: "the

plaintiff to pay the total outstanding sums, principal and interest to the defendant on or

before the 3 I't of July 1992; . . . In default, the defendant be at liberty to proceed with the

realization of the two securities . .... namely L.R. Nos 1241lll & 2 in Nyandarua. These

were the properties of the main principal borrower - Benjoh Amalgamated Limited.

From this judgment, the defendant Bank was stopped from realizing the guarantors

property i.e. Muiri Coffee Estate L.R. No. I0075 - Kiambu.

(2).The consent decree that the courts have persistently upheld was for the realization of L.R.

No. 1241 lll & 2 in Nyandarua and not L.R. No. 10075 Kiambu (Muiri Coffee Estate

Limited). How this consent order was substituted for sale of L.R. No. 10075 Kiambu is
not clear and need to be established.

(3).The Comminee finds that there was a breach of the contractual terms as provided by the

Consent Decree, In view of this apparent contradiction, were the courts aware of this

irregularity and if they iue aware or made aware what would be the remedy?

(4). Notwithstanding the above findings, the Committee observes that the Bank ought to have

observed rules of natural justice where the principal borrower's property ought to have

been sold first before reverting to the guarantor's property.

(5). The Committee also notes that the Consent Decree relied upon and so issued did not

disclose the principal amount which is a basic requirement of any decree. In one of the

judgments made by Justice Khaminwa delivered on the 17th November, 2009, the judge

after perusing the account statement supplied by KCB that opened with an entry Balance

brought forward of Kshs.l4 Million, held that the account was manufactured to deceive

Benjoh that it owed KCB Kshs.70 million.

(6).To date, Benjoh's properties namely L.R. No. l24l lll & 2 - (the principal debtor) has

never been sold by the Bank.

(7). The Committee further perused the Criminal Investigations Department reports submitted

before it and makes the following observations:
(i) In view of the fact that the Consent Order/decree was breached, there was

possible fraud and conspiracy to sell Muiri Coffee Estate Limited against Court
orders/decree. The Commiuee observes that there exists no court ruling to date to





sell Muiri Coffee Estate Limited. The said sale of Muiri Estate was therefore

inegular.

(8).The Committee recommends to the petitioners to move to court in view of the emerging

new evidence for review and remedy of this matter.

(9).The Committee recommends that a law be put in place making it a criminal offense for

anybody to participate to the sale and./or parties ol a gurantor's property before the

properties of the borrower charge to the lender has been exhausted in a transparent and

open manner. Any person covering up this offense also commits a criminal offense.




