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ExEcwrvE SUMMARY

This report is o culminotion of the deliberolions of the Noiionol Diologue

Commitlee which wos estoblished to focilitoie dlologue ond consensus building

ond recommend oppropriote constiiutionol, legol ond policy reforms on issues of

concern to the PeoPle of Kenyo.

The rising cost of living. 2022 election outcomes ond, ollegotions of molproctices'

ond concerns obout policies implemented by the government led to protests ond

demonstrotions in severol counties. The protests coused widespreod disruplions

ond. in some coses, violenl confrontotions between police ond protesters The first

ollempl to oddress the concerns roised by Kenyons ond io onive ol on omicoble

solution wos through the formotion of o Bi-Portison Tolks Committee The

Commitlee wos estoblished through o Joinl notificotion, No' 001 of 2023' doied

lgrh Moy 2023. from the Speokers of the two Houses of Porlioment The Bi-Porfison

Tolks Commitlee comprised Members of the Mojority ond Minority sides of both

Houses of Porlioment. The Committee sought io build consensus to resolve

identified issues through bi-portison engogemenl. However, lhe Biportison Tolks

stolled cousing o resumption of the protests

ln on effort to oddress the issues reloled to the protests ond to find losling solutions'

the Kenyo Kwonzo Allionce ond the Alrnio 1o Umoio One Kenyo Coolition'

through the guidance of their Porty Leoders, agreed lo form o joint committee

thot comprised four members from eoch side. The moiority ond minority leoders

from the Notionol Assemblv ond the mojority leoder from the Senote delve into

the issues. Consequenily, the Notionol Diologue Committee wos estoblished

through o resolution odopted by the Notionol Assembly ond the senole on

Wednesdoy. l6 August 2023. ond Tuesdoy, 29 August 2023'

The mondote of the Commiltee wos to focilitote diologue ond consensus building

ond recommend oppropriote conslilulionol, legol ond policy reforms on issues of

concern to the people of Kenyo.
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This report documenls ihe Stotement of lssues os fhey were negotioted,

considerotion of submissions from the public, stokeholders, ond experts, os well os

deliberotions by the Notionol Diologue Commiltee on issues of concern lo the

people of Kenyo. The Report olso includes observotions ond recommendolions of
the Committee on the issues identified for diologue. The issues os fromed were:

(o) Eleclorol Juslice ond Reloted Molters:

(i) Restrucluring ond reconstitulion of lhe lndependent Eleclorol ond

Boundories Commission ("the IEBC").

(ii) Boundories delimitotion.

(iii) Audit of the 2022 presidenliol election.

(b) Outstonding Constitutionol Motters:

(i) Article 43 of the Constitution. the Cost of Living ond reloted issues.

(ii) lmplemeniqlion of lhe "two-thirds gender rute".

(iii) Governonca issues, including promoting notionol unity qnd

inclusivity in public oppointmenls.

(iv) Adequote checks ond bolonces.

(c) Fidelity to Politicol Porties/Coolitions ond the low on multiporty

democrocy:

Prevenling interference wiih politicol porties/coolitions

(d) Entrenching Funds inlo the Constitution:

(i) The Notionql Governmeni Constituencies Development Fund.

(ii) The Notionol Government Affirmolive Action Fund.

(iii) The Senote Oversight Fund.

{e) Edoblishment ond Entrenchment of Slote Offices:

(i) The office of the Leoder of the Officiol Opposition
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(ii) The office oi the Prime Cobinet Secretory.

Chopter one of the repori sets out lhe introduction to lhe report. lt provides on

outline of the bockground ond context for lhe work of the Commitlee, its meihod

of work, the fromework ogreement, ond lhe conducl of Public Porticipolion

pursuont to Article l0 of the Constitution.

The Committee received 258 writlen Memorondo from members of the public

ond oiher slokeholders. The Commiltee olso received orol submissions from 60

slokeholders, with 704 persons drown from the stokeholders otiending the public

heoring session by the Committee. ln undertoking its mondole, the Commiliee

received vlews from experts, members of the public, the business community, civil

society, religious groups, politicol porties, ond county governments. Pe6ons living

with disobiliiy, youlh, women, morginolised communities, civil society

orgonisoiions, os well os representotives of workers ond employers

Chopters two to six of lhe report deol with eoch of the Fromed lssues, setting out

o summory of submissions mode during stokeholder engogements os well os

memorondo received. The observotions ond recommendolions of lhe Notionol

Diologue committee on eoch issue ore olso presented.

Chopter two deols with the issue of Electorol Justice ond Reloted Motters

including restructuring ond reconstitution of the lndependent Electorol ond

Boundories Commission l"the IEBC"), boundories delimilotion ond oudit of the

2022 presidentiol election os well os other reloled motters.

Chopter lhree sels out lhe Committee's considerotion of Outstonding

Constitutionol Motters. They include implementotion of Article 43 of the

Constitulion: the Cost of Living ond reloted issues, lmplementotion of the "two-

thirds gender rule", governonce issues (promoting notionol unity ond inclusivity in

public oppointmenis), os well os odequote checks ond bolonces ond reloted

motters
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Chopter four is on Fidelity to Politicol Porties/Coolitions ond lhe low on multiporty

democrocy.

Chopler five presenls the Committee's deliberotions on Entrenching of the

Notionol Governmenl Constituencies Development Fund, the Notionol

Govemment Affirmolive Action Fund ond the Senote Oversight Fund in the

Constitution.

Chopter six deols with the Estoblishmenl ond Enfrenchment of the office of the

Leqder of the Officiol Opposition ond the office of the Prime Cobinet Secrelory.

Chopter seven is on the Committee's considerotion of other issues thot orose from

the public pqrticipotion thot fell outside ihe Fromed lssues.

Chopter eight sels out ihe Commitlee Recommendotions bosed on the Themolic

Areos identified by the Committee os well os proposols from the public

porticipotion thot fell outside lhe fromed issues.

Some of the solient recommendotions include-

(o) Reskucturing ond Reconslitulion ol lhe IEBC- the Commitlee

recommended the reconstitution of the IEBC Selection Ponel

comprising nine members.

(b) Boundories Dellmllotlon. lhe Committee recommended the intervols

within which the review of boundories moy be done with the resolution

of Porliomenl, invesiigotion of the cloims of morginolisotion by the

relevont body ond mode provision for fost-trocking enociment of o

iegisloiive fromework for review oi ihe Couniy bounciories os provided

for under Article 188 of the Constitution.

(c) Audit ol the 2022 Presldenliol Electlon- the Committee recommended

the oppointment of o ponel of experts who would evaluoie the 2022

electorol process ond o mechonism for evoluoling future elections.

{d) Outrtondlng Conslllullonol Motle]s- the Committee mode severol

recommendotions which centered on providing relief to Kenyons with
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regqrd to ihe cost of living, rolionolising government expenditure,

reviewing the notionol tox policy, developing notionol policies to

enhonce ogriculturol production ond locol monufocturing while

reducing overdependence on imports, exponding the scope of sociol

protection, ond supporting devolution.

(e) lmplementollon of lhe "Two-Ihlrds Gender Princlple"' the Commillee

took cognisonce of the work ol lhe Multi-Sectorol working Group on

lhe Reqlisotion of the Two-Thirds Gender Principle under the Ministry of

Public Service. Gender ond AffirmotiYe Action ond recommended two

options for its considerotion.

(f) Governonce lssues, includlng promollng nolionol unity ond incluslvlly

in publlc oppolntmenls- the Commitlee recommended legislolive

interventions to guide the process of impeochment of Governors ond

providing retirement benefiis to Audiior Generols.

{g) Adequote Checks qnd Bolonces- the Committee recommended-

(i) complionce with court orders by slote ond public officers,

mointenonce of o regis'ter of persons convicted of corruption ond

other economic crimes, ond odherence lo stotutory limelines in the

moking of regulotions necessory for the operotionolisotion of

legislotion; ond

(ii) hormonising bicqmerol relotions between the Houses of Porliomenl

os inlegrol to odvoncing the constitulionol principle of seporotion

of powers.

(h) Fidelity to Polllicol Porties/ Coolilions ond lhe low on mulliporty

democrocy- The Commitlee recommended the review of the

fromework for election dispute resolulion to olign ond confer the role

of selllement of electorol disputes lo the Polilicol Porties Dispute

Tribu no1.
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(i) Entenchlng tunds lnlo lhe Constllutlon. the Commitlee recommended

the estoblishmenl ond entrenchment of the NG-CDF, NG-AAF ond

Senole Oversight Fund in the Constitulion. ln oddition, the Committee

recommended the estoblishment of the Word Development Fund by

stotute in occordonce with Article 207(4) {b) of the Constitution.

(j) Estobllshment ond Enlrenchmenl of Slole Offlces- the Committee

recommended the estoblishment ond enlrenchment of the Offlce of

the Leoder of the Officiol Opposition in the Constitulion in recognition

of the volue ond legitimocy of opposition porties os port of o country's

politicol system. ln oddilion, the Commitlee recommended the

estoblishment ond entrenchment of the Office of lhe Prime Minisler in

the Constitution os o meons of improving governonce ond

coordinolion of funclions of the executive orm of governmenl.

(k) 'Other ii3ues'- The Committee recommended where oppropriole for

legol, odminislrotive, ond policy interventions by the relevont

government ogency or institulion.

Annexed lo the report ore the following legislotive instruments giving effect to the

committee recommendolions-

(o) Ihe Constitution of Kenyo {Amendment) Bill, 2023.

(b) The lndependenl Electorol ond Boundories Commission (Amendmenl)

8: .2023.

(c) The Elections (Amendment) Bill, 2023.

(cj) The Election Offences (Amencjment) 8ii1,2023.

(e) The Ethics qnd Anti-Conuption Commission (Amendmenl) Bill, 2023.

(f) The Stotutory lnstruments {Amendment) Bill, 2023.

(g) The Politicol Porties (Amendment) Bill, 2023.

(h) The Notionol Government Coordinolion (Amendment) Bill, 2023.

(i) Ihe Leoder oJ Opposition 8i11.2023.
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The Commitiee olso recommends thot oll the legislotive insiruments obove be

introduced for considerotion in Porlioment within thirty doys of the odoption of this

repod.
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PRETAcE

On Wednesdoy, l6rh August 2023, and Tuesdoy. 29rh Augusf 2023, the Notionol

Assembly ond the Senote, respectively. opproved o Molion thot esloblished the

Notionol Diologue Committee for negotiotions on issues of concern to the people

of Kenyo. The mondole of the Committee, os stoled in the Motion, wos to

focilitote diologue ond consensus building ond recommend oppropriote

constitutionol, legol ond policy reforms on issues ol concern lo ihe people ol

Kenyo. The issues for considerolion were fromed by ihe Notionol Diologue

Commitlee in line with ihe Constilulion ond relevont legislotion whilsl respecting

the functionol ond institutionol integrity of stote orgons.

ln undertoking this mondote, the Committee received views from experts,

members of the public, lhe business community. civil sociely, religious groups.

politicol porlies, ond county governmenls.

Ihe membership of the Committee wos os follows:

Kenyo Kwonzo Allionce Azimio Coollllon

Hon. Kimoni lchung'woh, MGH, MP H. E. Stephen Kolonzo Musyoko. EGH. SC.

H. E. Hon. Cecily Mbodre, MGH. Hon. Opiyo Wondoyi, MGH, MP.

Sen. Aoron Cheruiyot, MGH, MP. Hon. Eugene Womolwo, EGH.

Hon. Hosson Omor Hosson. Hon. Amino Mnyozi, MP.

Hon. Cotherine Wombiliongo, M.P. Sen. Okong'o Mogeni, SC, MP.

The Technicol Teoms supporling the Commiltee comprised:

Kenyq Kwonzo Allionce Azimio Coqllllon

Dr. Muthomi Thionkolu Hon. leremioh Kioni

Dr. Lindo Musumbd Prof . Adoms Oloo

Repod al the NolionolDiologue Commillee lNodco)' November 2023 xx



Abubokor zein Abubokor

Lynn Ngugi

Following its estoblishmeni, the Porties of the Diologue Commitfee formuloted

ond presented vorious issues for discussion ond resolution. At o meeting held on

Wednesdoy, 3olh August 2023, the Commilfee odopted o Fromework Agreement

to guide the bi-portison tolks on five themotic oreos thot were ogreed upon

bosed on the Memorondo presented by lhe Porties The Committee olso

considered ond odopted its rules of procedure ond o work plon, identifled

stokeholders for engogement with the Committee ond prepored o fromework for

public heorings.

The Commillee prioritised the following lssues for diologue-

(o) Electorol Justice ond Reloied Motters:

(i) Reslructuring ond reconstitution of lhe lndependent Electorol ond

Boundories Commhsion ("the IEBC") j

{ii) Boundories delimitotion; ond

(iii) Audit of the 2022 presidentiol election.

(b) Outstonding Constilutionol Morters:

[i) Article 43 of the Constitution, the Cost of Living ond reloted issues;

{ii) lmplementotion of the "two-thirds gender rule";

(iii) Governonce issues, including promoting nolionol unily ond

inclusivity in public oppointments; ond

(iv) Adequote checks ond bolonces.

(c) Fidelity to Politicol Porties/Coolitions ond the low on multiporty

democrocy:

(i) Preventing interference with politicol porties/coolilions
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(d) Enkenching Funds inlo the Constitution:

(i) The Notionol Government Constiluencies Development Fund;

(ii) The Notionol Government Affirmotive Action Fund; ond

(iii) The Senote Oversight Fund.

(e) Estoblishment ond Enlrenchmenl of Stole Offices:

(i) The office of the Leoder of the Officiol Opposition; ond

(ii) The office of the Prime Cobinet Secretory.

ln fulfilment of its mondote ond pursuont to Article l0 of the Constitution, the

Committee invited the public, lhrough odverts in two locol doilies on Fridoy, I'i
September 2023, to submit their views on the tive (5) issues os fromed by the

Notionol Diologue Committee.

The Committee held public heorings from 22nd September to 3d October 2023. By

the close of the stokeholder engogements period, the Committee hod received

two hundred ond fifty-eight (258) written Memorondo from members of the public

ond other siokeholders. The Committee olso received orol submissions from sixty

(60) stokeholders, ond seven hundred ond four (704) persons drown from the

stokeholders oppeored before the Commillee.

The Committee thereofter proceeded for o working retreot, which provided lhe

opportunity to consider the submissions of lhe public ond stokeholders ond

negotiote on the lssues. The Committee olso engoged relevont ministries:

Nolionol Treosury, Ministry of Energy ond Petroleum, Stote Deportment for Housing

cnd Economics, ono experts on Ari;cle .i3 pi'ovisions. cost of iiving, o'rd ielcied

issues. After thot, the Committee retreoied for reporl writing. The Report of the

Committee contoins o number of recommendolions bosed on the themotlc

oreos identified by the Committee os well os other issues of concern to Kenyons

os submilted by the stokeholders. The Report further includes droll legisloiive

instruments for considerotion andqdoption by Porlioment.
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The Notionol Diologue Commitlee wishes to thonk the Porty Leoders of the Kenyo

Kwonzo Allionce ond Aimio Lo Umoio One Kenyo Coolilion for their exceptionol

disploy of potriotism ond stotesmonship thot estoblished the Notionol Diologue

Commiilee with the objective of oddressing issues ol concern to the people of

Kenyo. The Commitlee olso expresses iis grotitude to the Speoker of the Notionol

Assembly ond the Speoker of the Senote, os well os lhe Offices of lhe Clerk of the

Nolionol Assembly ond the Clerk of the Senote, for lhe support extended to the

committee in the execulion of its mondote. The Committee further extends its

oppreciotion to the Electorol Governonce lnstitute for Africo (ELGIA) for the

support occorded lo the Committee. The Committee olso ocknowledges the

members of the public ond the vorious institutions ond orgonisotions thot

oppeored before the Committee or submilted Memorondo. Their submissions

ployed o significont role in shoping the deliberotions ond the recommendotions

of this Commitfee.

The Committee olso benefited immensely from the Technicol Teoms from both

Porties to the Diologue Committee os well os the Secretoriot from the

Porliqmentory Service Commission, who worked tirelessly with the Committee

throughout lhe process. The Committee wishes to ocknowledge members of ihe

public who hove continued to keenly follow the proceedings of the Committee

ond ihe Medlo who ensured ihol the couniry remoined updoted ot oll times.

It is now our pleosont duty ond privilege, on beholf of the Notionol Diologue

Committee, to presenl the Report of the Committee.

Hon. Kimoni lchung'woh,
MGH, MP

(Delegotion Ieode])

Hon. Slephen Kolonzo Musyoko
EGH, SC

lOeleEollon Ieoder]
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CHAPTER ONE: lNTRoDUcTroN

Bockground qnd Conlext

I Electorol cycles in Kenyo hove been riddled with conflicts ond protests since

the reiniroduclion of multiporty politics ln 1992, sove for the 2002 elections.

Following the generol elections of Augusl2022, coupled wiih the high cost of

living, protests erupled in Morch 2023 lhol coused widespreod disruption ond,

in some coses, violenl confronlotions between police ond protesters, which

resulted in deoths ond loss of propedy. Regrettobly, the Kenyon citizens bore

the effect of the odverse outcomes of these events.

2 The first ottempl to oddress the demonds of the protestors ond qnive ot on

omicoble solulion wos ihrough o Bi-Portison Tolks Committee which wos

estoblished through o loinl notificotion, No. 001 of 2023, doled l9rh Moy 2023

from the Speokers of the two Houses of Porlioment. The Bi-Portison Commiltee

comprised Members of the Mojority ond Minority sides of both Houses of

Porlioment. The Committee sought to build consensus to resolve identified

issues through o bi-porlison engogemenl. However, the Biporlison Tolks sfolled,

ond the prolesls resumed.

3 Determined to resolve issues of concern to the people, lhe Kenyo Kwonzo

Allionce ond the Azimiolo Umoio One Kenyo Coolition. lhrough the guidonce

of their principols, ogreed to form o joinl committee thot comprised four

members from eoch side to delve inlo ihe issues.

4 On wednesdoy. l6rh August 2023, ond Tuesdoy, 29th Augusi 2023. the Notionol

Assembly ond the Senote. respectively. by Resolution (Annex l) esloblished

the Notionol Dlologue Committee. The Resolution stoied os follows-

Ay/.AREIHIJ Arlicle I (1) ot the Constitution provides thof o/l sovereign
power belongs lo lhe people of Kenyo ond shoi/ be exercised only in
accordonce wilh the Consfitulion;

F,RIHER AwaRE thot Article I (2) of the Conslitution provides lhol the
peaple of Kenyo rnoy exercise lheir sovereign power either diectlY
or through lheir democrolicolly elected rcpresentatives:
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CONSCIOUS thof Arlicle l0 of the Conslitution espouses fhe nofiono/
vo/ues ond principles of governonce, which include the rule of low,
democrocy ond porlicipotion of lhe peaple;

furrHEr CoNjcrous lhof Arlicle 94 of lhe Conslilution prcvides lhol
Porliomenl monilesls the diveaity of lhe nofion, represenls lhe wii/ ol
the peop/e, ond exercises lheir sovereignfy:

REcoG ,s,NG thot there is o need lo embroce consultofion, diologue
ond consensus building os o woy ot resolving issues of concern lo lhe
people of Kenyo;

CoGNrzANr lhol despite the consfifuliono/ and legol reforms on lhe
e/ecforo/ processes ond lhe electorol lows, offer every election
cycle, there hos been mistrust of elecloro/ oufcomes, ieoving the
counlry divided:

Fu[rHEr CoGN,zANr lhol effotls lo enhonce constitulionolism, lhe rule of
iow ond respecl for humon righls need to be promofed:

AWARElhot there hove been previous co//s ond otrempts ot building
consensus on issues of concern to lhe people of Kenyo through bi-
podison engogements in Porlioment;

AppREcrAm{c lhe need fo eslobiish on inclus,ve forum for diologue,
consuilolion ond consensus building in seekrng lo promote lhe
peace, slabilily ond prosperity of the counlry:

AcxiroflEocrNc rHAt fhe Mojoity Port in Polioment ond the Minoity
Porty in Porliomenl hove ogreed lo embroce diologue through the
esloblishmenl of o Noliono/ Diologue Commitlee lo recommend o
way forword on issues of concern lo the people of Kenyo:

Now, fHeREFoRE, lhe Houses oF Porliomenl RESOLVE AS FOLLOWS: -

l.IHAI fhe two Houses of Parliomenf estob,sh o Nolionoi Dio/ogue
Commiltee consisling of fen (10) Members lo represent the Kenyo
Kwonzo Allionce ("Kenyo Kwonzo" ), o coolilion conslituting lhe
Moiority Porly of the Porlioment ol the Republic ot Kenyo ond Azimio
Lc t-h.oie O4e (enyo Caalilion Pody (" Azimio" ) a coolilion f off\iag
the Minority Porly of lhe Porliomenl of lhe Republic of Kenyo:

2.fHAl eoch Coolition shoil oppoint five (5) Members lo lhe Noliono/
Dio/ogue Commillee;

3.fHAf the membership of fhe Nolionol Diologue Commiltee shoii be
drown from Porliomenl ond outside Porliamenf :

4. IHAT the Noliono/ Dioiogue Committee sho/l comprise lhe
following Members lo repr€sent Kenyo Kwonzo:

2



l) Hon. Kimoni lchung'woh (Delegollon Leodet);

2) Gov. Cecily Mborte (DeputY Delegafion Leodel;

3./ Hon. Sen. Aoron Cheruiyot':

1) Hon. Omor Hosson Omor: ond

5l Hon. Colherine wombiliongo.

5. fHAl lhe Notionol Diologue Commiflee shoil cornprise lhe
lollowing Members lo epresenl Azimia:

I/ H. E. Stephen Kolanzo Musyoko (Delegolion Leodet);

2) Hon. Opiyo wondoYi (Depufy Delegotion Leoder):

3) Hon. Amino Mnyoi:

4) Hon. Eugene Womolwo: ond

5l Hon. Sen. Okong o Moqeni.

6.THAf the mondale of the Notiono/Dio/ogue Comrnittee sho/ibe fo
f ocilifole diologue ond consensus buiiding ond recommend
oppropriole constitufionol, legol ond policy retorms on issues of
concern to lhe people ol KenYo. to be fromed by lhe Nofionoi
Diologue Commitlee, in line wilh lhe Constitution ond fhe lows of lhe
Repubiic of Kenya ond respecling lhe tunclional ond inslilulional
integily af stole orgons.

IHE HOUSES OF PARLIAMENI NOIE; -

7.THAI the fechnico/ feoms represenfing KenYo Kwanzo ond Azimio

sholi supporl the N afionol Diologue Commiltee.

8. tHAf the lechn,coi Teom representing Kenyo Kwonzo sholl

comprise lhe tollowing Persons:

1 I Dr. Mulhomi Thionkolu:

2) Dr. Linda Musumbo;

3) Dr. Duncon Ojwong: ond
,1/ Nick Eikeli.

9. IHAr lhe lechnico/ Ieom representing Azjmio sholl compnse lhe
foliow,ng persons:

l) Hon. Jeremioh Kioni;

2) Prof. Adoms Oloo:

3) Abubokar Zein Abubokor; and

4) Lynn Ngugi.
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10. fHAf fudher, lhe Notionoi Diologue Commitee sho// be ossisted
by lwo (2) Office6 designoled os Communicotion Secrefories, one
(l) of whom sho/i be oppointed by the Leoder ot Moiority porly ond
the other by lhe Leodet of Minority Potly.

THE HOUSES OF PARLIAMENI FTJRIHER RESOLVE: -

I I. fHAIfhe NolionolDiologue Cammittee shollf ormulote ond odopf
o Fromework Agreement fo guide the bi-porfison to/ks.

12. rHAI lhe Nofionol Dio/ogue Commifiee sholl report fo the
Leodership of Kenyo Kwonzo ond Azimio Coo/itions within sixty (60)
doys ond, after lhot, submil its repoi lo Parliomenl.

13. IHAI in lhe execulion ot its mondote. the Notionol Diologue
Committee moy invite, engoge wilh ond consider submissions frorn
slokehoiders, co//ofe views from lhe public ond engoge experts,
professionois ond olher lechnicol resource persons os necessory.

14. THAI lhe Noliono/ Diologue Comrni ee sho// determine ifs own
rules ol procedure.

15, fHAf lhe Speokers ond C/erks of bolh Houses of porliomenl sho//
provide secreloriof ond ony olher necessory supporf lo fo cititofe lhe
work of lhe Notionol Diologue Commilf ee.

5 The mondote of the Committee wos to focilitote diologue ond consensus

building ond recommend oppropriote constitutionol, legol ond policy reforms

on issues of concern to the people of Kenyo os fromed by the Committee in

line with the Conslitution ond the lows oF Kenyo ond respecting the functionot

ond institutionol integrity of stote orgons. The Commiitee wos gozetted vide

Gozette Notice No. 207 doted I5 September 2023 {Annex 2).

6 As per the Resolution. lhe Commillee wos gronted sixty (60) doys to report to

the Leodership of Kenyo Kwonzo Allionce ond Azimio to Umojo One Kenyo

Cooiiiion, ond thereoiier, io submii iis repori io Porliomeni. However, due lo
the mognitude of the ossignment ond the need to engoge os mony

stokeholders os reosonobly possible, the Committee soughl on exlension of its

tenure. On Tuesdoy. I 7th October 2023 ond Wednesdoy, tBth October 2023.

the Notionol Assembly ond the Senote resolved to exlend the mondote of the

Notionol Diologue Commiltee by o furlher thirty (30) days (Annex 3).

Consequently, lhe Committee wos required to submit its report lo the
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Leodership of the Kenyo Kwonzo Allionce ond Azimio /o Umoio One Kenyo

Coolition on or before 26th November 2023.

Melhod ot Work

Fromework Agreemenl

7 The Porties to the Notionol Diologue formuloled ond presented specific issues

for discussion ond resolution by the Committee. The specific motters were

considered ond hormonised into o Stotemenl of lssues, which formed the

ogendo of the Diologue.

8 The Committee, during its sitting held on wednesdoy, 30th August 2023,

formuloted ond odopted o Fromework Agreement (Annex 4) lo guide the

Diologue.

Slolemenl ot lssues

9 The Committee fromed ond prioritised the following lssues (Annex 5) for

negotiotion ond diologue-

(o) Electorol Justice ond Reloted Motters:

(i) Restructuring ond reconstitution of the lndependenl Eleclorol ond

Boundorjes Commission ("the IEBC").

(ii) Boundories delimitotion.

(iii) Audit of the 2022 presidentiol eleclion.

(b) Oulstonding Constitutionol Motters:

(i) Article 43 of the Constltution, the Cost of Living ond reloled issues.

(ii) lmplementotion of the "two-ihirds gender rule".

(iii) Governonce issues. including promoting notionol unity ond

inclusivily in public oppointments.

(iv) Adequote checks ond bolonces.
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(c) Fidelity to Polilicol Porties/Coolitions ond the low on multiporty

democrocy:

{i) Prevenling interference wiih politicol porlies/coolitions

(d) Entrenching Funds into lhe Conslilution:

{i) The Notionol Government Constituencies Development Fund.

{ii) The Notionol Government Affirmotive Action Fund.

(iii) The Senole Oversight Fund.

(e) Estoblishment ond Enfrenchment of Stote Offices:

(i) The office ol the Leoder of lhe Ofliciol Opposition.

(ii) The office of the Prime Cobinet Secretory.

lnlerlm meosures

l0ln occordonce with section 35(b) of the Fromework Agreemenl thol provides

for the idenlificolion ond processing of interim meosures, l e Azimio 1o Umoio

One Kenyo Cooliiion iobled lhe following lnlerim Meosures for considerotioft-

(o) Commitment to observe lhe Conslitution of Kenyo ond restore civil

liberties in occordonce with the Constitution of Kenyo.

(b) The publicotion by the relevont outhorities ond concerned porties of

porticulors of persons who hove been onested, delqined, fqcing

prosecutions, injured, killed ond reporled lo be missing.

(c) The woiving of oll medicol ond other chorges of those who suffered

during lhe exercising of their democrotic ond constitutionol rights.

(d) To consider estoblishing o credible mechonism to invesligote lhe

violence ond violotion of rights before, during ond ofter

demonstrolions.

(e) To consider compensolion ond other remediol meosures for those who

suffered during lhe demonstrotion in line with the recommendotion of
'fhe mechonism refened to in {d)
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(f) Lowering the cost ol living by interim reduction of cost ot essentiol ilems.

{g) Preservotion of lhe IEBC 2022 Presidenliolrecords ond returns, including

the eleclion servers.

(h) Suspension of the IEBC replocement of commissioners' Selection

process.

(i) To oddress the limiioiion of righls of the Azimio Coolition ln Porlioment

through odministrotive octions, including the right to choose ils officiols

in porlioment ond ossign members to porliomentory committees ond

podiomenlory functions ond octivities.

U) Cessotion of invosion of Azimio Coolition Porties, principolly the Jubilee

Porty. including to oddress lhe violotions of the rights of Jubilee/Azimio,

such qs the obstruction of recording lhe resolutions of the Jubilee

Notionol Delegoles Congress.

(k) The continued withholding of Azimio's shore from the Politicol Porties

Fund must come lo on end. The coolition demonded full complionce

with the Politicol Porties Fund ond the ollocolion of shores in

occordonce with the low.

(l) To terminote oll politicolly motivoted prosecutions ond other illegol

ociions directed ol oll Kenyons during the exercise of rights under ihe

Conslitution of Kenyo.

(m) To operolionolise the Public Beneflt Orgonisotions (PBO) Aci of 2013.

(n) To stop horossment of leoders of the coolition, persons ond regions

percelved lo support Azimio Lo Umolo - One Kenyo Coolition Porty.

(o) To restore the righls ond privileges enjoyed by coolition leoders by low,

including the provision of security.

Publlc Portlcipotion qnd Coll lor Memorondo

l1 ln fulfilment of its mondote ond pursuont to Article 10 of the Constilution, the

Commiltee notifled ond invited the public, through on odverl in two locol
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doilies on Fridoy, ln September 2023 fAnnex 6/, to submit their views on the

Stolement of lssues for negotiotion by the Nqtionol Diologue Committee.

I2 lhe Committee held stokeholder engogements fiom 22"d Seplember io 3d

October 2023. By the close of the stokeholder engogement perlod, the

Committee hod received 258 writlen Memorondo from members of fhe public

ond other stokeholders. The list of stokeholders who submitted memorondo is

onnexed to this report (Annex 7). The Committee olso received orol

submissions from 60 stokeholders, with 704 persons drown from the stokeholders

oppeoring before the Commlttee (Annex 8).

l3 The Committee received representotions from on inclusive group of Kenyons

drown from diverse bockgrounds, including Persons living with disobility, youth,

women, morginolised communities, civil society orgonisotions, represenlotives

of workers ond employers, ond public ond privole sector experts. The

submissions were from individuol citizens, inslitulions ond groups bosed on their

common interests ond experiences. Detoiled memorondo ond submissions

mode during stokeholder engogemenls ore ottoched lo lhis report os Volume

[.
14 At its sitlings held on l2h ond 23'd Oclober 2023, lhe Committee resolved to

engoge experts, professionols ond other technicol resource persons on the

sub-issues of - the cost of living ond reloted issues, implementotion of the "two-

thirds gender princlple", estoblishmenl ond entrenchment of stote offices in

the Constituiion, ond fidelity to politicol portles/ cooiitions ond the low on

multiporty democrocy. The engogements were intended fo guide lhe

Committee odequotely to deliberote on lhese criticol ond complex moiiers

ond come up with recommendotions on how to oddress them in the short,

medium ond long term. The list of stokeholders invited for further consultotions

is onnexed to this Report os Annex 9.
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Meelings of the Commltlee

l5 The Commiltee held forty-two meetings during which it formuloted ond

odopled the Fromework Agreement ond Stotement of lssues, considered

memorondo, held stokeholder engogements, negotioted on the lssues, ond

prepored ils report ond legislotive proposols.

l6 This report presents the views of the public ond stokeholders, os well os

observqtions ond recommendotions of the Committee, including legislotive

proposols for further oction.
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CHAPIER Two: ETECIoRAT JUSTICE AND REI.AIED MAnERS

l7 Kenyo's democrocy hos mode enormous progress since the reintroduciion

of mulliporty democrocy in 1992. The key qchievemenls ol the second

liberotion movement were legol ond constilulionol reforms, the highlight of

which wos 'the promulgotion of the 2010 Constilution {"the Constitution").

l8 However, four inteneloled chollenges hove remoined introcioble. The first

reloies 1o dispuied (presidenliol) eleciorol outcomes. Secondly, condidoles

for elective otfic'e hove tended to rely on ethnic identity rother thon

ideology os lhe primory bosis of politicol mobilisotion. Thirdly, the country

hos experienced violence (sometimes with ethnic identity dimensions) in oll

but one election cycle since the reintroduction of multiporty democrocy in

1992. Lostly, lhe electorol monogement body (i.e., the lndependent

Electorol ond Eoundories Commission) hos not enjoyed universol

confidence in the conduct ond monogement of presidentiol elections.

l9The chollenges olluded to in the preceding porogroph, omong others,

provide lhe foctuol bockground ond conlext in which elecioroljusiice ond

reloled motters become one of lhe ogendo ilems for NADCO.

Reehuqluring qnd Reqonetllullon ol lhe IEBC

Bockground ond Conlexl

20 The lndependent Eleclorol ond Boundories Commission (IEBC) is estoblished

pursuont to Article 88 (l ) of the Constilution. Article 88 (4) sUpulotes thoi the

mondote of the Commission enloils conducting ond supervising .elerendo

ond elections to ony eleciive body or offlce estoblished by the Constitution

2l Article 250 turther provides for the composition of the Commission. lt stotes

the Commission sholi consisl of ol leosl lhree, bul nol more than nine.

memberS.

22 Seclion 6 of lhe lndependent Eleclorol Boundories Commission Act provides

lor quolificotions for oppointment os choirperson or member of the

Commission. Section 6 (l) slotes ihot lhe choirperson of lhe Commission
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sho/ibe o person who is qualified to hold the affice of iudge of t'he Supreme

Courl under the Constitufian.

23 Seclion 6 (2) siotes thot o person is quqlified for oppoinlment os o member

oi the Comrnlssion if the condidote is o Kenyon citizen with o university

degree ond proven relevont experience in electorol molters,

monogemenl, finonce, governonce, public odministrotion, ond low

24 Section 7 (l) stipuloies lhe tenure of ihe Commission. lt stotes thot the

members of the Commission sholl be oppoinled for o single term of six yeors

ond sholl not be eligible for re-oppointmenl.

25 At ihe time of the eslqblishment of lhe Notionol Diologue Committee, lhe

offices of chqirperson ond members of lhe commission were vocont os the

tenure of lhe choirperson ond iwo other commissioners hod ended in

Jc,nuary 2A23: three olher commissioners hod resigned while one

commissioner wos removed from Ofiice pursuont to Article 251 of the

Constilution. The voconcles ot the Commission hod offecled the

implementotion oi severol octivities of the Commission, incl\rding by-

elections, boundqry delimiiotion, ond considerotion of severol policy

documents.

25 whereos there wos o consensus on the urgent need 10 hove o functionol

electorql body, deliberotions on the structure ond reconsiitution of the IEBC

broughl forth o number of issues, including how lo fill the voconcies in ihe

oiiices qnd overoll review of the constitutionql, legol, policy ond

odmlnistrotive fromework thol governs the eleclorol process.

Summory of Submissions by the Publlc

27 The publlc, through memorondo, mode proposols on restructuring ond

reconstituiion of lhe lndependent Electorol ond Boundories Commission.

These included

{i) oppoint commissioners using the lnler-Pqriies Porliomentory

Group (IPPG) formulo;
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(ii) prompt recruitment ond oppointmenl of members of the

Commission using lhe experl model recommended by the

Kriegler Commission;

(iil) in the interim period. before the IEBC is duly constiiuted, o

Commission should be put in ploce os o representotive

commission nominoted by the two politicol sides, with the

choirperson being qppointed by ihe JudiciolService Cornmission

ond opproved by the loint Commitlee nominoted by the

leodership of lhe two cooliiions:

(iv) omend lhe Eleclions Act to estoblish o people-centered

Eleclions Council. The Council sholl consist of two eminent

individuols meeting constiiuiionol requiremenls for elecling

Commissioners, nominoted by eoch county ossembly to ihe

Council. The 94 Council members sholl select seven to nine

members to form the Election Commission. Eoch council

member sholl present o list of seven potentiql commissioners, with

the most populor six selected. An odditionol one to three

members sholl be included to meet the two-thirds gender rule.

The members sholl elect the Commission's choir ond depuiy;

(v) Politicol poaiies ond lhe Executive should not be ollowed lo

porticipote in the oppointment of IEBC commissioners;

(vi) the IEBC Selection Ponel proceeds with picking new

commissioners;

(vii) qmend the lndependent Electorol ond Boundorles Commission

eE 'u' u, uersp ru'c 5sreu,re , t/'w!s)>.

(viiil stogger oppointment of Commissioners, such thot no more

thon one-third should retire ot the some time;

(ix) oppointmeni of new commissioners should be undertoken ot

leosi hrr'o yeors before o generol electionj

(x) set up o system thot con guqrontee results regordless of the IEBC

Choir ond Members:
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(xi) enoct Elections cyber security lqws;

(xii) enoct q cleor stondord of evidence io involidote on election;

{xiii) The Kenyo Diosporo should hove o commissioner who deols

only with diosporo elections for president ond reloted mqtters'

28 During the siokeholder engogemenls, severol persons ond instilulions mode

submissions.

29 CentIql Orgqnisollon of Trode Unlons'(enyq (COTU (K)) submitted thot

elections ore cruciol events lhot impoct the well-being of oll citizens COTU

(K) emphosised lhe importonce of electorol justice, porticulorly for

vulneroble groups like workers, women ond children. lt wos their submission

thot the importiolity of the IEBC is vitol for free, foir ond verifioble elections'

30 COTU (K) proposed thot there should be comprehensive eleclorol reforms

lo oddress the root couses of electorql injustice ond violence As such' the

selection of IEBC Commissioners must be obove board so thol oll pqrlies lo

the elections ore not disgruntled before ond ofier the elections' COTU (K)

olso proposed thot the IEBC Secretoriot musl immedioiely commence civic

educotion progroms to inform citizens, porticulorly workers, women' ond

children, obout their rights, responsibilities, ond the imporlonce of peoceful

porticipoUon in eleclorol processes.

3l The lndependenl Eleclorql qnd Boundorles commisdon (IEBC) Secretorlot

wos of the vlew lhot its cunenl slruclure hod delivered successfully on its

mondote. They stoted thot they pedodicolly reviewed the slructure'

systems, ond processes of lhe Commission to oddress chonges in lhe

internol ond exiernol environment. The Commission used lhe Post-Eleciion

Evoluotion (PEE) exercise, which wos primorily stokeholder-driven' to

understond whot worked in the previous generol elections ond whot did

not work well ond inform ihe necessory chonges' The Commission

systemoticolly used the PEE report to inform the development ol its strotegic

ond operolionol plons, which were initioled qnd opproved by the

Commissioners.
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32 The IEBC Secretoriot observed thot the chollenges inhibiting restructurjng

ond reconstitution of IEBC included deloyed reconstitution of the

Commission ond lhe obsence of Commissioners lo drive necessory

chonges in its structure, systems, ond processes.

33 They proposed lhol there should be prompt recruitment ond oppointmeni

of members of lhe Commission using lhe expert model recommended by

the Kriegler Commission os soon os lhe voconcies orose to ensure seomless

implementolion of their responsibiliiie5 os stipuloted in Section I lA (o) of the

IEBC Act.

34 Further, they proposed thot the composition of the Commission should be

in occordonce wilh Article 250 {4) of the Constitution ond Section 6 of the

|EEC Act. 201 L

35 On the constitution of the Commissioners, the IEBC secretoriot submilted

thol due lo the chqnges in lhe environment ond lhe foct thot elections

were lechnology-driven, lhe Committee mighi consider hoving ot leosl one

member with lechnicol expertise in lhe informotion ond communicolion

technology flCT) sector. ln oddition, the IEBC Secretorioi proposed on

odditionol Commissioner, on odvocqte quolified to be o High Court Judge,

to preside over legol-reloled motters ;uch os the Electorol Code ot

Conducl Enforcement Commiltee ond pre-election dispule resolution.

36 On lhe struclure of the Secretoriol, lhey proposed thot the current proctice

of hking ond reloining core professionol ond permonent stoff io enhonce

institutionol memory, os recommended by the lndependent Review

Commission {IREC/Kriegler Commission), should be mointoined.

37 The lnler-(ellglau5 Ccuncil c, Xeiyo pr.opcsed thct the lEgC Selection Pcnel

should procaed with lhe process of picking new IEBC Commissioners os

envisioned in fhe Gozette Notice No. 2641 al 2023.IREC further proposed

on omendment of the Firsl Schedule of the IEBC Acl, 201 l, lo expond the

Selection Ponel to include one representotive eoch from the two leoding

politcol coolitions in Porlioment so os 1o creote on excellent working

otmosphere for lhe Selection Ponel
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38 The Nollonol Gender ond Equolity Commlsslon (NGEC) observed thot

Porogrophs I {l) ond {2) of the First Schedule of lhe IEBC Acl on the

composition of the IEBC commissioners did not include represeniqtion of

persons wiih disobility. lt only considered regionol ond gender equity They,

therefore, proposed thol the lndependent Electorol ond Boundories

Commission Act be omended to include representolion of Persons wilh

Disobilities in both the Selection Ponelond lhe Commission.

39 The Kenyq Women Porliomenlorlqns Aitoclollon (KEWOPA) submitled thot

the IEBC remoins constituted in line with Article 88 ond Chopter l5 of the

Constifution ond the IEBC Act, respectively. They observed thot ihe more

significont chollenge in the elections loy in the winner-toke-oll system, which

lefl lhe losing first-runner porty/coolition disgruntled The other chollenge

they identified wos lhe poor monogement of offirmotive oction by |EEC

qnd the Regiskor of Politicol Porties.

40 The Nollonql Councll for Peront wllh Dltqblllllet (NCPWD), ln thell

submisslon, highlighted the motter of inclusivity of Persons with Disobility in

the IEBC Commission ond its Secretoriot. They were of the view thot their

inclusion would provide the much-needed voice on disobility issues during

decision-moking on electorol processes.

4l On the issue of the election of condidotes with disobilities, the NCPWD

observed thot the condidoles went through o myriod of chollenges os ihey

sought the eleclorote's nod. For instonce, i^ ll'e 2022 Generol Eleclions.

obout 586 condidotes wilh disobilities ron for different posilions. Seven of

them were successful. NCPWD, therelore, proposed thot IEBC should

undertake conlinuous sensitisqlion to debunk stereotypes on lhe obility of

persons with disobility to leod ond ensure thol the condidotes enjoyed o

politicol environmenl thot wos free from violence, disc minotion ond

intimidotion.

42 The Pollticol Po lei Liqison Commlllee (PP|C) wos of the view thot the

corporole governonce motrix within the IEBC needed to be skeomlined, os

cited by the Supreme Court of Kenyo during the presidenliol election
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petition of 2022. Ihey noted thot there should be clority of rotes ond
responsibilities between different players within the tEBC. Further, il wos their

opinion thol lhe Secretqriol ond lhe Electorol Commission should work in

hormony with lhe Commission providing the policies ond oversight lo lhe

Secretorjot. At the some lime, the Secreloriol would implemenl the policies

ond onswers to the Commission. ll wos lhe submission of the PPLC thot the

crilicol functions of on election should be hondled by the permonent ond
pensionoble employees of the IEBC io ensure occountobility.

43 On ihe number ol Commissiongrs, the PPLC proposed thot lhe number

should be moinioined ot nine {9) to be oppoinled by oll fllly regislered

politicol porties under the umbrello of the PPLC since reslricting this role 10

porliomenlory porties would defeol ihe very principle of inclusivity, os

elections look ploce both ol nolionol ond county levels.

44 PPLC olso proposed thot for inclusivity, lhe formulo to oppoinl the IEBC

Seleclion Ponel lo be used lo oppoint Commissioners such thol insteod of
the bodies oppoinling o ponellist, they would oppoint o commissioner, wilh

those thot hod two slots being required lo oppoint commissioners of

opposile genders. ln oddition, they proposed thol the slols ollocoted to

PPLC be increosed lo two.

45 To enhonce confldence in election resulls, ihe PPLC submiited thot

tobulotion, tronsmission ond onnouncemenl of resulls should leove no

doubt os to who lhe winner or loser of on eleclorol contesl is. Thus. the

election must be tronsporent ond verifioble. PPLC further proposed thol

results onnounced ot the polling slolions should be sconned ond senl

sim,-,llo^eously to oll por'!icigoling F\oliticcl porries. occreCited .ieC;c
houses, o public portol qnd the tollying centres ot lhe notionol,

constituency ond county levels for oll six elections.

46 The Sobool Communlly observed thqt the IEBC ployed o vitol role in
ensuring foir ond tronsporenl elections, o cornerslone of ony democrolic

society. They furlher noted thot il wos imperotive to periodicolly ossess ond

reform IEBC lo mointoin its elfecliveness ond public trust. They proposed the
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reconslilution ond restructuring of IEBC io enhonce its efficiency,

independence ond credibili'ty, including esioblishing on independent

ponel ior selecling IEBC Commissioners. They olso proposed slrengthening

oversight over the Commission by estoblishing on oversighl committee

comprising representotives from vorious sectors {civil society, ocodemio,

ond the Judiciory) io monitor IEBC octivities to ensure tronsporency ond

conduct post-election oudils ond reports to be mode public.

47 On the finol cerlificotion of election results, lhe Sobool Communily noted

thot the 2022 Presidentiol election resulis were controversiol, with

commissioners differing over the outcome. They were of the view thot the

disogreement poinled to o chollenge in the selection criterio of IEBC

commissioners who tended 1o offiliote themselves with porties ond

presidentiol condidoles. ln the interest of the Commission's independence,

lhey proposed thot politicol pqrties should not be port of the Selection

Ponel for lhe IEBC commissioners.

48 The Elecllons Observer Group (EIOG) proposed thol o proper legislotive

infrostructure should be pui in ploce lo cleorly define the role of the

Commission ond the Secreiorioi to ovoid discord between the

commissioners ond the Secretorioi os hod been wilnessed before.

49 On the slructure of IEBC, ELOG proposed thoi the country should moinloin

o professionol model of ils Election Monogement Eody (EMB) os cunenlly

estoblished within the confines of Article 88 of the Constitution of Kenyo.

Further, il wos their opinion thot the IEBC Selection Ponel should be

obligoted to expressly submit six nomes for lhe position of member of the

commission ond one nome for the choirperson of ihe commission

50 Furlher, lo loresioll o situotion where lhere were no Commissioners in olfice,

ELOG proposed thot the IEBC Act, 201 l, should be omended to provide o

minimum perjod by which o voconcy for member ond choir must be fllled

Further, they colled on the Committee to consider stoggering lhe

oppointment of commissioners.
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5l The Cenhe ror Mulllpqrly Democrocy Kenyo (CMD -Kenyq) observed thol

IEBC suffers from o perception of lock ol independence ond o trusl deficit.

To oddress ihe perception of o lock of independence, CMD-Kenyo

proposed the creotion of o proiected fund for IEBC okin to the Judiciory

Fund. They noted thol timely ond predicloble funding moy enoble the

commission to odequotely prepore ond execuie ils mondole, thus

improving public confidence in its processes ond public perceptions.

52 To oddress the trusl deficit, CMD- Kenyo proposed thot there wos o need lo

improve lhe govemonce structure of IEBC by developing on improved

orgonisotionol structure 10 increose efficiency ond occounlobilily thot

holds commissioners ond sloff occountoble for results an specific oreos of

responsibility loid out in the Elections Operotion Plon, with delegoted

outhorities to oversee eoch other ot lhe secrelorioi level. Further, CMD-

Kenyo noted thot there should be clority on the roles ol committees

rpecified in the Terms ol Reference, including division ol roles,

responsibilities, outhority, ond occounlobility between commissioners ond

stofl.

53 On the nominotion of Commissioners, CMD-Kenyo proposed lhot

commissioners be recommended from ond represent politicol porties. The

criterio should be pegged on ihe skength of o politicol porty bosed on lhe

percentoge of the notionol votes gornered in the previous generol

elections. Fellow commissioners should elect the ChoirpeEon. They opined

thot the storting point should be with the 2022 cenerol Elections. ln their

opinion, the formulo hod worked well in lhe nominotion of the Commission

oi Revenue Allocqtion Con-nrisiioners ond couid be repiicoled with IEBC.

54 CMD-Kenyq further proposed lhol IEBC Commissioners be elected lo office

twelve months ofler elections ond should hold office for only one term.

55 llwos the submission of lhe lnrlllule of Certlfled Publlc Accounlont! oI Kenyo

(ICPAK) thot there wos o need to omend lhe provirion on quolificotions for

oppointment of the choirperson to the IEBC os the current provisions ring-

fenced lhe position of Choirmon to legol professionols, leoving oui other
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competent Kenyons ond professionols. ll wos lheir position thol lhe role of

the Chotmon wos o monogement ond leodership role ond not o iudiciol

role, ond thus, the quolificotion requirements for the Choirmonship needed

to be reviewed. They noted lhot the cunenl requiremenlwos discriminolory

ond precluded olher Kenyon professionols who could hove ihe

compelence to dischorge the functions of lhe offlce of lhe choirmon. They

proposed thot the IEBC Act 2011 be omended by deleting Section 6 ond

replocing it os follows:

"(t) A peson shollbe quolified fot oppointmenl osfhe choirperson
ol lhe Commission il lhe person-

(o) holds o degree from o recognised university in
public adminisfrofian, public finonce, governonce
elecforol monogemenf, sociolscience, or /owi

(b) hos proven experience in anY of the fie/ds
specified in porogroph (o) of nat iess thon fiFleen
yeors;

Ic/ meeis lhe Conslilulionoi requirements of
le odershi? ond I nf e gritY.

56 ICPAK no'led thot Article 86 (b) of the Constitution provides thot the voles

cost should be counted ond tobuloted ond the resulls onnounced

promptly by the presidinq officer ot eoch polling stolion. Thus, it wos lheir

view thol the composilion of the Commission should ensure thot ol leost

one member of the commiliee hqd relevont quolificotions ond experlise in

oudi1, finonciol monogement or occounting with experience ond

knowledge in risk monogement ond is o member of o professionol body in

good standing. ln oddition, the Commission should co-opt olher members

with relevont experlise, such os lnformotion Technology, os ond when the

need orises. They, therefore, proposed on omendment to the First Schedule

of the lndependent Electorol ond Boundories Commission Acl in porogroph

3 (4) to odd the words "one of whom shqll be o member of the institute of

certified public qccountonts" qfter the words "six persons for oppolnlmenl

os members."
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5TICPAK observed thot there wos o lock of succession plonning ot the

Commission since the terms of oll the members lopsed ot the some lime. To

oddress succession plonning, ICPAK proposed thot Commissioners'

oppoinlment ond tenure be stoggered lo ensure o phosed tronsition ond

limited io not more thon two terms ol lhree yeors ond lhoi the recruitment

process of commissioners should be inilioted ot leost lhree months before

the end of lhe lenure, for o seomless tronsition. To ochieve lhis. ICPAK

proposed omendmenl to the First Schedule of the lndependent Eleclorol

ond Boundories Commission Acl by deleling porogroph (4) {i) (e) thot siotes

thqt "Ihe Presidenl shol/, wilhin seven doys of receipl oF lhe nomes

oppraved by fhe Notiono/ Assemb,y, by notice in fhe Gozelfe, appoint the

Choirperson ond lhe rnembers of lhe Comrnission" ond reploce it thereof

with "Ihe President sho//, wilhin seven doys of receipl of fhe noroes

opproved by the Nolionol Assembly, by nofice in fhe Gozelfe, oppoinl lhe

Choirperson ond lhe lhree members of the Commission ond lwo olher

members ofter six rnonlhs ond one member orler onother six monlhs"

58 On lhe process of recruitment of commissioners, ICPAK opined thot their

oppointments musl be mode competitively, ond o privote independenl

lirm does shortlist ond interviews with experience in executive recruitmenl.

This will ensure the IEBC is independeni, importiol ond occountoble. To

reolise this, ICPAK proposed thot the First schedule of the lndependent

Electorol ond Boundories Commission Act be omended 1o remove lhe

selection commitlee ond reploce it with o privote independent firm with

experience in execulive recruitmenl.

59 The Ken),q NqflonqlChqmber ol Comrnercg ctd lndu!lr), ((NCCI) informed

the Committee thot the business communily bore the brunt of the chqos oi

o compromised or presumobly compromised commission ond election.

They noied lhol ihe eleclorol commission musl not only be obove boord

bul must olso be seen by the electorote to be obove boord. As such, lhey

were of ihe view thot the Commission should noi be lefl to the

Repor, ot the Notionor Diorogue Comm,,ee (N^Dco)- November2023 t8



determinqlion of polilicions olone bul must qlso engoge lhe citizens ond

the business closs.

60 KNCCI stoted thqt the electorol process could be improved by ensuring the

process of oppointmenl of commissioners wos open, inclusion in the

nominotion of commissioners, civic educotion on eleclorol processes,

politicions tqking o bqck seot in lhe oppointment of commissioners ond

iniroduclng civic educqtion os o course in college, university ond

secondory schools.

61 Mkenyq Doimo, o civil society orgonisotion, wos of the view thot IEBC hod

been porolysed by the fqilure to oppoint new commissioners os essentiol

functions such os boundory delineotion ond elections could not be held in

lhe obsence of Commissioners. while noling the urgencv of oppointing

commissloners, they colled on politicol ployers to ollow ihe legol ond court-

sonctioned processes for the oppointment of Commissioners to proceed.

62 The lnlernqlionol Commisslon of Jurists (lCJ), like the Centre for Multiporty

Democrocy, cited thot the IEBC signlficontly locks public trust ond

confidence, owing io the sysiemic crippling of the lnstiiution. This hos been

demonstrqled ihrough politicqlly motivoted removol of Commissioners,

foilure to oppoini compelent commissioners, ond foilure lo oppoint

Commissioners on time. Other chollenges lhey observed include foilure to

odequotely resource the IEBC with the requisile funds lo underloke its

processes, omong others.

63 The ICJ olso noted thot ihere wos o need for increosed occounlobility ond

lronsporency in the IEBC's ociivities, porticulqrly concerning eleclorol

processes ond decision-moking. They, therefore, proposed thol ihere

should be meqninqful engogemenl between IEBC and vorious

stokeholders, including politicol porlies, civil society orgqnisations ond

cltizens, to ensure thol IEBC is inclusive ond representotive of diverse

interests.

64 The ICJ olso proposed thot the oppoiniment of commissioners should be

mode ot leost two yeors before the Generol Election qnd thol the
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recruitment of commissioners be sioggered to focilitote knowledge tronsfer

ond institutionol memory. They further proposed the esloblishment of cleor

roles between commissioners ond lhe chqirperson of the commission ond

lhot the currenl slructure of hiring core professionol ond permonent

secretoriol stoff for efficient, tronspqrent ond credible eleclions be

mointoined.

65 On the Selection Ponel, lcl wos of lhe view thot the Pqnel should be

reconsliluled ond civil society should be represented in lhe Selection Ponel.

66 The Low Soclety ol Kenyq ([SK) noied thol the IEBC Selection ponel hod

been unoble lo undertoke its mondoie portly becouse of the ongoing

diologue. He submitted thot there wos on urgent need to reconslilute the

Commission os there qre urgent issues lhot need to be oddressed. He noted

thot the moin chollenge focing the process is one of confidence in the

Selection Pqnel, given the time ond the circumstonces under which the

ponel come into ploce. There wos, lherefore, q need to creole o bqlonce

belween the queslion of legitimote politicol confidence in the process

leoding to the formotion of the IEBC Selection Pqnel ond lhe legol

fromework.

67 Moendeleo yo Wqnqwqke Orgqnisotlon (MYWO) supported the proposed

restructuring ond reconstitution of the IEBC lo oddress idenlified gops. tn

regord lo the IEBC Secretoriot, MYWO proposed lhot they should undergo

copocity building given the sensitivity of their jobt. They overred thol lhe

Secretqriot needed io win public confidence lhot it wos professionol,

inclusive qnd importiol. ln oddition, they sioted thot oll ployers should ogree

u|Jv.' r' 'e rEou JercLI(J i rorret ofiu sfiouto oe trtctustve ono Tro-spq.enl w.IT

the seleciion process. They furlher sloied thot the selection ponel commits

to selecting highly competent commissioners thot Kenyons hove

confidence in.

58The Turkono Professionqls Associolion (TPA), in their submission to the

Committee, noted thot deloyed recruitment of Commissioners of l!!C wq
o disservice io lhe couniry on motters of policy, strolegy, oversight ond
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representotion. TPA olso believed thot IEBC restructuring should focus on

reloining the cunent permonenl, professionol ond gxperienced Secretoriot

os recommended bV the Kriegler Report.

59 The Turkono Professionols Associotion recommended thol on independent

ponel oppoinled by the President should interview ond recommend for

oppoiniment members of the Commission to lhe Presideni The recnrited

commissioners should be oersons wiih experience in election monogemenl

ond democrocy ond should serve for six (6) yeors. Ihey olso recommended

increosing the number of Commissioners to nine, one of whom should be

lrom the Turkono Communily since they were under-represenled in public

service employment. TPA further recommended thot Porlioment should

shengthen legol fromeworks governing the conducl ol eleclions ond

boundory delimitotion in Kenyo

ToGEMA WAIHO colled on the Committee to consider the crilerio for ihe

oppointment of IEBC Commissioners ond whether lhey should be

oppointed in the some woy os members of olher independenl

Constilutionoi Commissions.

7l The Offlce of the Reglttlor ol Polltlcql Portles (ORPP) colled for fost-trocking

ol the reconstituiion of IEBC in order to overl o possible constilutionol crisis

os well os oddress criticol outstonding processes.

72 P.ole3so. Gilhu Mulgql, Alto.ney Generol emerilus, sloted ihot there wos on

urgent need to reconslilute the IEBC. Durjng the recruilment process' he

submitted thot ihere wos o need to hove o robust process so os lo creole

on IEBC thot hod public confidence. He supported the use of o fully

prof essionolised model of recruitmenl rother thon lhe IPPG process'

73 The Altorney Generol Emenlus wos olso of the view lhot there wos o need

lo oddress the inherent stote of instobility of institutions thot hod become o

common occurrence. Llke ICPAK, he ogreed with the proposol thot the

Choir of the Commission does not need to be o lowyer since the position ol

choirperson wos o monogement position.
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74 The IEBC Selection Ponelinformed lhe Committee thot they hod poused the

recruilment exercise for choirperson ond members of lhe Commission due
to litigotions in courl ond portly lo give on opportunily to the outcomes of

the Notionol Diologue Committee. They proposed lhot the Selection ponel

be ollowed to conlinue with the process of recruilment ond thot politicol

oclors engoge o1 the level of lelection of nomes lo be forworded to
porlioment from lhe list of nominees competenfly chosen ond forworded lo
the President by the Ponel.

75 The Publlc Servlce Commlssion (pSC) proposed thol for purposes of
objectivity ond independeni identificotion of members of IEBC. lhe
fromework ond process of restructuring ond reconsliluiion of IEBC os on

independent Commission should be defined in o monner lhol would nol be
subject to interference or influence by vorious quorters of society including
politicol porties. They further stoted thol the process shoutd be shielded from

politicol porty interesls thot ultimqtely cost ospersions on the resulls of the

eleciion.

76 The PSC olso recommended thot the process of oppointment of persons os

choirpersons ond members should be competitive, objeclive ond foir ond

should sofeguord the inlerest of lhe mojor stokeholders, poriiculorly the

people ol Kenyo, rother lhon o select few segments of the society.

77 The Nqtlonol Councll of Churches of Kenyo (NCCK) recommended lhot
polilicol porties should not ploy o role in the process of oppointmenl of IEBC

commissioners os it hod not been successful in the posl. They observed thot

exponsion of the existing Seleclion Ponel by odding new members

uy Pen rL\rr pur,rcr wuuro ror r o uurler srrlrriot iO ine ZUro Oie
thot nomlnoled lhe lost Commission. They olso noted thql if lhe Selection

Ponel wos reconstituted ond some members were removed while oihers

were retoined, it would creote o Ponel thot would be considered overly

politicol, with lhe implicotion lhol reloined members were lhose who

ogreed 10 follow some poliiicol leoning. The NCCK ovened ihot in the event

thot lhe Selection Ponel wos focilitoted to complete ils work, the prevolling
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disconteni would persisl. li wos their recommendotion, therefore, thot ihe

Selection Ponel should be reconstituted os per low lo lqcilitote o mutuolly

ogreed upon process. Furlher, NCCK proposed thot the IEBC Acl be

omended lo provide lhot in future processes, the Seleclion Ponel would

present only one nome for lhe choirperson nominee ond six nominees for

the position of Commissioners.

78 Mt. (enyq Jurlsh proposed thot the IEBC Act be omended to provide thot

the Presideniiol eleclion resulls would only be onnounced ofler the some

hod been verified ond colloted by the mojority of the commissioners sitting

ond upon otlestqtion by not less thon five (5) commissioners. Ihey olso

proposed on omendment of ihe IEBC Act 201I to provide thot the entire lT

infrostructure syslem be procured through iotol porticipotion of oll polilicol

porties fielding o presidentiol condldote ond thot there sholl be no lT

election moteriols lhot sholl be hosted ond secured outside the country'

Furlher, the IEBC sholl hold ond own the exclusive cop)dghl to the soid lT

moteriols.

79 Kenyo Kwqnao Alllonce noted lhot there wos on urgent need to

reconstitute the IEBC to undertoke delimitotion ond conduct seven

pending by-elgctions. They, therefore, proposed lho'i the process of

recruiiment of the Commission by the Selection Ponel should be left to

continue. Further, porliomenl ond the executive should ollocote IEBC on

odequote budget to be oble to underloke the delimitotion exercise.

80 Azlmlo ta lJmolo One Kenyo Coolltlon noted thot the issues identified with

the 2022 Presidenliol Elections included foilure to releose logs ond publish

the lost presidentiol election resulls from oll the constiluencies os required

by Article 138 of lhe Conslilution. lt wos lheir view lhot the biggesl lhreot to

independence of lhe Commission oppeored to be Chqirperson ond CEO

ond lhe legislotion thol gove powers to lhe two offlces. They noted thot

due to the pending urgenl motiers to be underloken by IEBC including by-

elections in Eoniso Consiiluency ond severol words ond outslonding

electorol ossignments ond oudit, lhere wos need to estoblish on lnterim
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IEBC. lt wos their proposol thot the lnierim Commission should hove cleor

mondotes ond timelines. They however noted thot their proposol to

estoblish on interim IEBC wos not possible in light of Article 250 of the

Constilulion.

8l On reconslilufion of the IEBC, the Azrnio Coolition submitted thot there wos

need to corry oul o comprehensive reform of the Commission including

cleoning-up of the secreioriol ond relurning officers. They therefore

proposed portiol reconsiiluiion ol lhe Commission for the purpose of by-

elections. Sance quorum of IEBC wos lhree, NADCO Could recommend

portiol commission of 3 or since by-elections were o replico of generql

elections, IEBC Secretorjol could perform thot lunction in the immediole

term.

82The Aimio Coolition olso proposed thoi Article 138 of lhe Constitution be

omended irom lolly ond verify the count to tolly ond declore the voies ol
the Constiluency level. Amending Article 86 would provide for resull

declorotion in oddition to tollying ond onnouncement while Article I38

should be omended to reod IEBC insteod of choirperson.

83 As short-term meosures the Azim,o Coqlition proposed review of IEBC Act in

preporotion for lhe oppoiniment of the seven (7) commissioners such thot

three (3) Commissioners would be recruited ond be chorged with

boundoies delimitotion ond ollerotion in occordonce with Article 89 ond

188 of the Constitution while three (3) other Commissioners would be

recruited to hondle electorol issues including elections ond focilitotion of

oudit of the 2022 elections. The two groups of commissioners to be housed

seporoieiy. However', lhe whole commission wouiciopprove the motters for

complionce purposes. Furiher thot IEBC should be full time ond

Commissioners should elect one of lheir own to be choirperson. The

choirperson oppoinled should be o person of inlegrity ond with extensive

monogemenl ond leodeGhip experience.
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84 The Coolition olso recommended thot the cornmission should hire new stolf

of very high integrity to work under the Commission including o new CEO os

per Article 250 {2} of the Constitulion.

85 On oppointmenl, l e Azjmio Coolition proposed thot governmeni ond

opposition porties should give nomes in lhe rolio of 50:50 who would be

subjected to constitutionol processes for hiring stole officers Side "A"

proposed commissioners to iill in positions of two commissioneE, both lo be

in the boundories Committee ond side B to fill in four positions of

commissioners, one for boundories ond three for elections'

86 Like ICPAK, llrc Azimio Coo/ifion olso proposed thot requirements for

chqirperson to be o lowyershould be reviewed os iJwos not o legol posiiion

ond encouroged discriminotion ogolnst other professionols'

87 They olso proposed thot Presiding Officers ond Returning Oflicers should

onnounce results ol pollinq stotions ond consUtuency heodquoriers ond pin

them up. The resulis should remoin pinned up for ot leost six doys Furlher'

they proposed thol the low should prescribe very serious penollies for IEBC

officers who commit offences, especiolly reloting to chonging the will of the

volers.

88 rhe Azmio Cooliiion olso proposed thot there should be o requiremeni thot

eleclions be flnonced by Kenyon toxpoyers' monies only'

89 fenyo Conlerence ol Colholic EishoPs (KCCB) noted thol lhe moin

chollenges thot foced IEBC include perceived contlici of inlerest by lhe

Presldent in oppointing the choirmqn ond the commissioners' perceived

porlisonship of the Commission ond compromise of the secretorioi ond lock

of clority on the roles of the choirmon, the commissioners ond the

secretoriot. Thus, io qddress these chollenges, KCCB proposed thot Articles

88 ond 250 of the Consiitution ond IEBC Act be omended to provide for on

independent body to oppoint the choirmon ond commissioners through o

foir, lronsporent ond occepioble process. Further thot the selection process

should involve oll the mojor stqkeholders ond not only lhe politicol porties'
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90 ln oddifion, KCCB proposed omendment to the |EBC oct to provide for

velling of IEBC Secreloriot stoff ond thot the field stoff sholl be hired on o
need bosis.

9l Hon. Amo! Woko, Attorney Generol Emerilus wos of lhe view thot ihe
counlry hod experimenled wilh three wqys of oppoinling commissioners in

the post. The models include o government controlled commission, lppG

ond Experl model, oll which hod produced different results.

92 He proposed thoi the country could qdopt o mixed system ol tppc ond

expert model in oppointing commissioners, whereby some commissioners

were nominoted by politicol porties while oihers oppointed through o

selection ponel. He proposed thot the top two/three politicol porties should

eoch nominote one person ond the rest of the politicol porties joinfly

nominote one person for direct oppointments 1o the tE8C. He stoted thot
the Politicol Porties Lioison Committee (PPLC) estoblished under Section 38

of the Polilicol Porlies Act could ploy o rote in nominoling the

representotives of politicol porties 1o the Commission. The persons lo be
oppointed should be persons of inlegrity with well-known repulotion.

93 Eleclorql low Gove]nonce lnslilute for Al co (ELGlA) sioted thol in

designing electorol model, Kenyo hos experimenled with vorious designs of
the electorol monogement bodies, tinkered wiih the low, odjusted

regulotions ond chonged personnel oll with mixed fortunes. ELGTA stoled

thol reforming IEBC ond developing on institutionol Monogemenl Desrgn

should toke on in-depth ossessmenl of the election monogemenl

fromework. ln pqrticulor, the design should review the constitutionol
provision regording the estobiishment of ihe tEBC; proiection of
independence; oppointmenl of commissioners; security of lenure qnd

procedure for removol; finonciol ond operotionol independence;

estoblishmenl of secreloriot ond its relotionship wiih the Commissron;

employees of the Commission ond funding of the Commission.

94 Therefore, lo reform IEBC. ELGIA osed lhot tne.e should be increosed

clority in the relotions between the secreloriot ond the commission in line
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with Sec I lA of IEBC Aci. The Terms of Reference of commissioners ond

senior monogemenl should be cleor (modelled oround lhe Ghono

Electorol Commission). ELGIA olso proposed use of IPPG model of

oppoinling commissioners involving o combinoiion oi experts ond

nominees by Politicol Porlies.

95 Homq Bqy lnle qqe Communlty Heqllh Desk were of lhe view lhot there

wos o need to obolish the Nolionol Tollying Centre os lhot wos where lhe

electorol problems hoppened. They proposed estobllshment of Polling

Stotion Tollying Centres ond embrocing electorol colleges in voting'

95lhe Tronr Nzoiq County Communllles Council delegqllon wqs of the view

ihot electorol justice could be ochieved through tronsporency ond

occountobility os stipuloted in Article 86 of the Constitulion. They lherefore

colled for lronsporency ond occountobility in conducting elections.

97 ICT Assoclolion of Kenyo wos of lhe view lhot the current process of

recruitmenl of commissioners wos on inquisitive process os it wqs done by

persons oppoinled by entities lrom ocross the country represented by the

Porliomenlory Service Commission, the lnterReligious Council, the Public

Service Commission ond the Low Society ol Kenyo. Thus, qs conlextuolised

in the Constitulion, IEBC wos properly formuloled. They therefore proposed

the selection ponel model os o more fovouroble method for purposes of

gelting o professionol Commission thon IPPG.

98 The Councllol Governors supported the Ponel model of recrLritmenl of IEBC

Commissioners.

99lhe Kenyo Nqtionol commls3lon on Humon Rights (KNCHR) observed thot

ihe Constitution provided firm bedrock for the esioblishmenl of on Election

Monogement System ihol would focilitote the exercise of politicol rights

under Article 38 of the Constitution. The syslem comprised lhe lows, policies,

key ond ouxiliory instiluiion5 thol were chorged with the responsibility of

conducting elections. KNCHR informed the Committee thot to sofeguord

the politicol righls of Kenyons os piovided for under Article 38 of the

Constitution, the Commission undertook monitoring of the electorol process



io ensure lhot humon righls principles ond 5tondords were promoled ond
protected during elections, focusing on scrutinising legislotive review to
ensure thot ihe rights of volers ond condidotes were guoronleed

throughoul the process. KNCHR stoled thot restructuring ond reconstitution

of IEBC wos cruciol ond on imperolive thot should proceed with hoste. The

Commission noted with concern the lrequent omendments lo the low on

lhe composition of the Seleclion Ponel ol every turn. lt wos their view lhot
lhot did nol ougur well ond conhibuted to feelings of suspicion ond misirust.

100 KNCHR proposed on inclusive ond diverse selection ponel of between 9-

l2 people; minimol or no porlicipotion by politicol porlies qnd enhenching
into low thot omendmenis to the composiiion of thg ponel do nol toke

effect if the ponel wos to be reconsliiuled within 12 months of the

omendment. KNCHR further overred thqt for inclusiviry there wos need lo
loke into considerotion PWD, gender, civil society, ocodemicions,
professionol socielies, privote sector, religious groups, elhnic diversity ond
youth.

Commlllee Observqlioni

l0l The Commitlee observed lhot-

{o) Eleclorol komeworks, including the choice of eleclorol system ond

ihe design of electorol odministrotion determine both the outcome

of ihe elections ond the credibilit/ of electorol processes. lt is

therefore cruciol to hove on electorol body thot builds trusf, enjoys

public confidence ond is broodly qcceptoble by oll polilicol ployers.

(b) Vo!'ior,s ^lodels ol recruilrnenl cf IFBC Cc.nrnrssio.ers ..\,ere

proposed by slokeholders including selection ponel; recruitment by

on independent firm; recruitmenl by porliomentory politicol portiesj

ond o mixed meihod opprooch comprising |PPG ond selection

ponel omong others. However, the mojority of siokeholders

prefened lhe recruitment of Commissioners by o Selection ponel

wiih vqrious proposols on the composilion of the ponel.
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(c) The public proposed lo hqve o brood bose of slokeholders'

representotion lhol enhonces inclusivity ond builds confidence in

lhe recruitment process.

(d) The process of recruiling the members of the Selection Ponelshould

promote lhe nqtionolvolues ond principles of governonce provided

for in Article lO ond volues ond principles of the Public Service os

espoused in Ariicle 232 of the Consiitution.

(el Electorol processes ore lorgely technology driven As such, there

wqs need to include knowledge ond experience in informotion,

communicotion ond lechnology {lCT) os one of the recognized

quolificotions for oppoinlmenl qs o member of ihe IEBC.

(f) There wos 
^eed 

for proper succession monogement ot the ltBC lo

focililole smooth tronsilion os well os reduce inlerruptions in the

execulion of lhe mondole of lhe Commission.

{g) Section 6 (l) of the lndependenl Eleclorol ond Boundories

Commission Act, 20ll requires lhol ihe choirperson of the

Commission sholl be o person who is quolified to hold the office of

judge of the supreme Court. The public deemed this requirement os

discriminotory bqsed on the foct thol the position of choirperson is

lorgely o monogement ond leodership role.

(h) The governonce str!cture of lhe IEBC hos brought obout numerous

orgonisotionol ond monogement chollenges over time including

conflicts between the secreloriot ond the Commission ond omong

the Commissioners.

{i) The tollowing ore the Commissioners of the lndependenf Electorql

ond Boundorjes Commission {IEBC) who were in offlce during lhe

generol elections of 2022 ond who monoged the soid eleclions: -

{i} Mr. wofulo Chebukoti - Choirperson

lii) Ms. Juliono Cherero - Vice Choirperson

(iii) Prof . Abdi Guliye - Commissioner

(iv) Mr. Boyo Molu - Commissioner
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(v) Mr. Justus Nyong'oyo - Commissioner

{vi) Ms. kene Mosil - Commissioner

(vii) Mr. Froncis Wonded - Comrnissioner

(j) lt is o motter of publlc noloriely lhol, orising from the dilferences over

the monqgemenl of 2022 presidenliol elections results, the

Commissioners split into two cqmps, comprising of the Choirmon Mr.

Wofulo Chebukoli, Prof. Abdi Guliye ond Mr. Boyo Molu in one

comp, ond Ms. Juliono Cherero, Mr. Juslus Nyong'oyq, Ms. lrene

Mosit ond Mr. Froncis wonderi in the second comp.

{k) The Chokperson Mr. Chebukoti ond two olher Commissioners Prof

Guliye ond Mr. Molu left upon their respeclive lerms of office coming

to on end, on lSth Jonuory 2023. The olher Commissioners thol is Ms.

.luliono Cherero, Mr. Juslus Nyong'oyo ond Mr. Froncis wonderi

resigned on 5fh December 2022, 3,d Decembet 2022. and 7m

December 2022 tespeclively. Ms. lrene Mosii, on lhe olher hond,

wos removed from office on 27lh Februory 2023 through o Tribunol

thot wos esioblished pursuonl to Article 251(l) qnd (6) of the

Constilution of Kenyo. Ms. lrene Mosit hod since oppeoled the

decision ol lhe High Court, but the motter hod not been determined

ot lhe time of the drofting of this reporl.

(l) The NADCO inviled the seven IEBC Commissioners to oppeor ond

give evidence before il on 28rh September, 2023. whereos

Commissioners Ms. Cherero, Mr. Nyong'oyo, Ms. Mosil ond Mr.

Wonderi honoured the invitotion by NADCO, Mr. Chebukoti, Prof.

Guliye ond Mr. Molu declined ond wenl furlher, in lheir replying

letter, lo queslion the jurisdiction of NADCO in the intenogotion ol

the issues thot were ploced before it. As o result, the three forfeited

the opportunily to be heord.

{m) ln their submlssion to NADCO, Ms. Cherero, Mr. Nyong'oyo ond Mr.

Wonderi comploined of, qmong other things, exlernql pressure thot

culminoted in their'forced' resignotion from the IEBC. Similorly, Ms.
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Mosii lomented obout susioined iniimidolion to which she hod been

subjected to over her stonce on the presidenliol elecfion resulis As

o molier of focl, bolh Ms Cherero ond Ms. Mosit lendered lheir

evidence virtuolly lrom on unknown locotion outside the country

ond olleged thot ihey hod been forced to flee the country since

'lheir lives were in donger.

Commlflec Recommendqflons

l02 The Commitlee recommends thol-

(o) The First Schedule to the Independent Electorol ond Boundories

Commission Act, 20l ! be omended to estoblish o Selection Ponel

consisling of the following persons -
(i) two persons nominoted by the Porliomentory Service

Commission, representing the Mojority porty or coolition of

porties ond minority porty or cooliiion of porties;

(ii) three persons nominoted by the Politicol Porties Lioison

Committee of whom -
(l) one sholl be from o porty olher thon o porliomentory porty

or coolition of Porties;
(2) one sholl be from o porliomentory pqrty or coolition of

porlies forming notionol government; ond
(3) one sholl be lrom o porliomentory porty or coolilion of

porties not forming nolionol government.

(iii) one penon nominoted by the Low Society of Kenyo;

(iv) one person nominoied by lhe lnstilute of Certifled Public

Accounlonts of Kenyoj ond

{v} lwo persons nominoted by ihe Inter{eligious Council ol Kenyo'

(b) The lndependent Electorol ond Boundories Commission Acl, 201 I

be omended to provide thot the respective nominoting bodies sholl

select lhe nominees for oppointment through o compelitive ond

tronsporent process ond ensure thqt no more thon two-lhirds of the

nominees ore of the some gender.
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(c) The lndependenl Eleciorol ond Boundories Commission Act, 20ll
be omended to provide thol in nominoting, the persons io the

Selection Ponel, the respective nominoting bodies sholl ensure thot

no more thon two-lhkds of lhe nominees ore of the some gende..

(d) The lndependeni Electorol ond Boundories Commission Aci, 201 l

be omended lo provide thot the Seleclion Ponel shollwilhin ninety

doys of oppoinlment finolize the recruitment ond forword the

nomes of nominees to the President. The lenure of the seleclion

ponel moy be exiended by q resolution of Porlioment.

(e) Section 6 of the lndependent Eleclorol ond Boundories Commission

Act, 201I be qmended lo include experience in informoiion ond

communicotion lechnology ond occounling os professionol

quolificotions for oppointment os o member of the tEBC.

(f) The lndependent Electorol ond Boundories Commission Act,20l I be

omended to provide thol lhe secretory of the IEBC sholl hold office

for o term of three yeors ond moy be eligible for re-oppointmenl for

one furlher term of three yeors.

(g) The IEBC sholl ofler every generol election review its operotions ond

moke lhe necessory chonges required 1o mokes ils operolions more

efficient, elf ective, tronsporenl ond occountoble.

(h) The IEBC sholl within three months of its reconslitution develop

internol guidelines delineoting the odminislrotive ond policy

responsibilities ol the Chokperson ond Commissioners ond

institutionol guidelines on odministrotive ond policy functions.

(i) Article 136 ol lhe Conslilution be omended io provicie ior the role of

the commissioners of lhe lndependent Electorol ond Boundories

Commission to vgrify the count of the presidentiql election results

before declorotion of resulls by lhe Choirperson of the lndependent

Eleclorol ond Boundories Commissron.

[) Amend the Eleclions Act, 20ll to provide ior processing ond

declorotion of results.
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{k) ln order to foster noiionol cohesion, reconciliolion ond hosten

heoling over the 2022 presidentiol eleclions dispute,

notwithstonding the verociiy of lhe vorious cloims mode by Ms.

Cherero, Mr. Nyong'oyo, Ms. Mosit ond Mr. Wonderi, their motler

should be refened to H.E. President williom Ruto ond Rt. Fion. Roilo

Odingo for on omicoble settlement, preferobly oul of Courl.

Soundodes Dellmilqllon

Bockg.ound ond Conlexl

103 The lndependent Review Commission on lhe Generol Election of 2007

recommended thot the bosic principle for the delimitotion of constituencies

should be equoliiy of the vote. The report furlher noted thol crilerio such os

density of populotion, populoiion lrends, meons ol communicqtion,

geogrophicol feolures ond community of inlerest should be retoined, but

they should interfere minimolly wilh lhe bosic principle of equolity of voling

strength {IREC Reporl. 2009).

104 Article 88 (a) (c) of lhe Conslilution mondotes lhe IEBC to conduct

delimitotion of constituencies ond words.

105 Thot the losi boundories delimitotion wos conducled 2012 resuliing in

creotion of 290 conslituencies os contemploied under Article 89 {l) of the

Constitution. Further, Article 89 [2) provides for the inlervols of conducting

boundo.ies delimitolion which sholl be beiween eight ond iwelve yeors

ond thot such review sholl be completed oi leost twelve months before o

generol eleclion of members of porlioment. Bosed on this premise, it is

expected thqt the exercise should be completed by Motch 2024.

106 The Commitlee received o number of submissions on boundories

delimilotion os summqrized below.

summqry of submlsslont by the Publlc

107 The following proposols were submitted with respect to boundories

delimilotion -
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(o) the IEBC should underloke the boundories delimiiolion exercise in

occordonce with Article 89 ol lhe Constitution;

(b) creotion of odditionol counties, consliiuencies ond words;

{c) reduction of the number of counties ond constituencies;

{d} remove the mondole ol boundories delimitotion kom IEBC ond

provide for o fromgwork esloblished underon Act of Porliomenl wilh

multi-slokeholder representolion thot is set up every 8 to l0 yeors lo

do boundories review. Others proposed estoblishing on

lndependenl Commission on County Eoundories:

(e) omend Article 89 of ihe Constitution lo provide for o more jusi

formulo in delimitotion of Constituencies ond words;

(f) need for o slond-olone legislotion on boundory delimitolion to guide

ihe processj

(g) expedite enoctmeni ol the County Boundories Bill,2023;

(h) constituencies whose populotion foll below the populotion quoto

be protected:

(i) creote on odditionol constituency in lsiolo County:

(j) number of counlies to be mointoined ot 47 ond consiiluencies ot

290. However. Words should be increosed lor constitvencies which

quolify for odditionol words bosed on increosed populotion ond

other foctors to be considered in delimilolion;

(k) there should be no creotion of new constituencies before lhe next

comprehensive review of the Conslitutioni

{l) omend the Constitution to introduce the diosporo os the 48ri County;

(mi iimit numDer oi voiers in o consiiiuency io no more thon 50,000 onci

nol less thon 20,000;

(nl creotion of new counties bosed on kibol inclinotions, specificolly os

requesled by lhe Soboot Community Leoders from Bungomo,

should be ovoided, since such oction wos dongerous io noiionol

u nity;
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(o) A Thiko County should be Creoled lo be hived ofl portly from

Kiombu County ond pqrtly from Murong'o County

{p) More counties should be creoted in crowded oreos: ond

{q) Public poriicipotion should be undertoken in splitting Nokuru City

County.

l08 The centrol orgonltollon of Trode Unlons, Kenyq (COTIJ (K)) submitted thot

the boundory delimitotion exercise should be suspended until electorol

reforms ore conducled. Further, COTU overed thot in undertoking the

delimitotion exe.cise, IEBC must seek to moinloin lhe okeody existing

constiluencies to ovoid politicol upheovols in vorious porls of the country

ihot miqht feel robbed.

109 The lndependenl Electorql ond Boundories Commlsrlon (lEBc) secretdrlol

submitted thot Articles SS (4) (c) ond 89 of the Constiiulion ond Sectlon 4 of

the IEBC Act, 20l I mondoted the IEBC to conduct review of constituencies

ond words' boundories. Thus, by dint of Sections 2, 4 lcl,36 ond the Fifth

Schedule of the IEBC Act, 2Ol l, the Commission resolved oll issues ond

completed the first review of electorol boundorjes in 20l2 There were 27

constiluencies lhot were orolected in the first review.

I lo IEBC Secretorioi furlher submitted thot the delimitotion exercise relies on

the Constitution of Kenyo 20lO, ihe IEBC Act, 201 1, the County Governmenl

Acl.2012. the Urbon Areos qnd Cities Aci, 2Ol l, lhe Survey Act, l96l (Rev

2020) ond Slolistics Act, 2006. The Commission Secretoriot submitted thot

they hod commenced the delimitotion exercise ond expected io

conclude by 5th Morch 2024.

I I I The Commission Secretoriot ovened thol they hod experienced o number

of chollenges in undertoking boundories delimitotion including policy'

stroiegy ond operqtionol uncerlointies orising from deloyed recruitment of

choirperson ond members of the Commission, ond os such, it wos unlikely

thot the IEBC would complete the exercise on time i.e., Morch 2024 Other

chollenges they cited included gops ond ombiguilies in the low (Seclion 36

vis-d-vis the Filih Schedule which wos olreody spent); emerging voriolion in
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populotion ond oreos; conflicting memorondo by vorious porties from some

region, budgeiory gops, possibility of prolrocted litigqtion ond risk of

ocrimony ond violence during public heorings.

l12|EBC Secretoriot proposed fosi-trocking lhe recruitment of IEBC

chairperson ond members of the Commission; review of lhe stotutory

fromework for delimitotion of boundories by providing exhous.tive

fromework of the procedure for octuol delimitolion in the Fifth Schedule of
the IEBC Act os reviewed in the IEBC Amendment Bill, 2021; thot the

Commission be given ot leost l8 months lo complete lhe boundories

delimitotion exercise from lhe dote of oppointment of the Choirperson ond

members of the Commission ond qllocotion of sufficient funds to complete

the process.

I l3 Kenyo Women Po,llomentorlons Associotion (KEWOPA) observed thot lhe
process of boundory delimitotion wos o function of the |EBC to be

undertoken periodacolly os provided in Article 89 {3) of the Constitution.

They furlher observed lhot the delimitotion of boundories hod nol been

corried out since promulgotion of lhe Constitution ond wos therefore long

overdue.

ll4The lnter.Rellgiou! Councll ot Kenyq (lRC) observed thot boundory

delimilotion wos on emotive ond politicol issue thol oltrocted o lot of public

interest. They observed thol delimilotion colled for full ond meoningful

porticipolion of oll concerned communities including women ond other

vulneroble groups os key stokeholders.

ll5lRC recommended the removol of boundories delimilotion function from

ihe iEBC ond ossigning il to o new bouncjories bociy. The funciion shouid be

locoted in o fromework estoblished by qn Act of Porlioment with mulli-

slokeholder representotion sel up every 8-10 yeors to do boundory review

os is the cose in the United Stotes of Americon ond South Akico. Thot will

enoble IEBC to deolwilh election motlers ond shield lhe importont process

of boundory delimitotion from eleclorol politics.
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I l6 The Polltlcql Pqrlles Llolson Commlllee (PPLC) submitted thot IEBC should

review boundories ond thot PPLC be involved. They proposed thot PPLC be

ollocoted o minimum of two slots in eoch of tEBC's tosk forces ond working

commillees on the review of boundories.

I l7 The Eleclions Obterver Group (E|'OG) stoted thot lhere wos o need for

slond-olone legislotion on the boundory delimitotion to guide ihe process

llSlhe lnlernallonql commlssion ol Judth (lcJ) proposed thot Porlioment

should estoblish o frqmework os per Article 188 of the Constitution so os lo

oddress dispules reloted to county boundorjes ond lo provide o structured

process for resolution of disputes. They olso recommended thol Porlioment

should oddress the representotion of morginolised groups in line with Article

I OO of the Constiiution, through o legislolion thol octively promotes the

represenlotion of elhnic minorities ond morginolised communities in both

Porlioment ond County Assemblies.

I l9 The Cenlie tor Mulllporly Demoqrocy l(enyo (CMD-Kenyo) submitted thdt

lEEC should be enobled to expedite implementotion of Articles 8l (d) ond

89 (7) (b) of the Constitution to ensure odherence lo the rule oi low ond foir

representotion. Additionolly, they proposed thot ihe delimitoiion of

boundories should storl by protecting the 290 constituencies ond 47

counties in perpetuity. The focus should be ploced on overpopuloted

constituencies bosed on the populotion quoto lhrough creotion of new

constiiuencies or qddilionol MPs.

l20 lnslllute for Certlffed Public Accountonls ot Kenyq (lcPAK) observed thot

there wos o need to estoblish o cleor ond tronsporent process for boundory

delimilotion ond thot IEBC should be iocilitoted ond ollowed to undertoke

this exercise well in time for smooih preporotions ol lhe 2A27 eleclions on

the bosis of new electorol Units.

l2l ICPAK further proposed thot IEBC should be guided by strjct odherence lo

the provisions of Article 89 of the Conslitulion ond should ensure thot no

region gets more seots in pqrlioment thon others
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122 Kenyo Nqlionol Chqmber ot Commerce qnd tndusw ((NCC|)
recommended thol for boundories delimitolion to be objective, IEBC must

odhere to Article 188 (2) of ihe Constitution.

123 Mkenyo Dqimo submitted thoi boundories delineotion wos o legol
requiremenl thot needed to be undertoken expeditiously. They proposed

thot the oppointmenl ot Commissioners should be done urgenfly.

124 They olso submified tho't in undertqking the delineolion, there wos need to
remoin cognizont of lhe economic pressures on the country, ond thus the
exercise should not creote o lorge lox burden on the citizens by creoling
more eleclive posls. They were of lhe view thot increqsing elective posls

wos not necessorily equivolenl lo the voice of the citizens being heord but
will further increose the cost oi living.

125 The Low Society ol (enyo (l,S() submitted .thot there wos on urgent need
lo reconstilute the Commission lo be oble lo undertoke boundories

delimilolion. They furlher noted thol boundories delimitqtion wos tied lo the
question ot lhe politicol legitimocy of lhe selection process of lhe IEBC

commissioners. Aller reconslitulion of the tEBC, it should begin the process

of delimilolion pursuoni to the Conslilutionol requirements.

126 Moendeleo yo Wonqwoke Orgonlsqllon (MYWO) recommended thot lhe
boundories delimilolion exercise should be corried out os per the

Conslitulion, toking other ospecls such os populotion, ethnicity,
geogrophicol size, common interests ond history of morginolisolion into

consideroiion.

127 GErvra WarHo Assoclollon observed lhol boundories were cruciql in foir

orsi,_,oijnon oi iejources. Accoiorng lo tire A55ociotion, it wos imOorlool lo

ensure thot the constiiuencies wilh high populotion get resources foir to the
people. They proposed thot boundory reviews should consider the ospect
of one mqn one shilling. To cushion the oreos ihot hove historicolly hod
economic disporilies, they suggested thot lhe governmenl should utilize the

equolisolion fund to bridge the gop.
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128 GEMA WATHO Associo'lion olso observed thot Kenyo wos divided in three

brood woys nomely 47 counties (First Schedule), 290 constituencies {Art 89)

ond l45O words (by dint ol Gozette Notice published under Article 89) They

noted lhot however, from lhe odminislrotive stondpoint, Kenyo wos divided

into regions, sub-counties, divisions, locoiions ond sub-locolions. These

odministrotive units were delermined by the Nqlionol Government ond lheir

boundories were not precise os lhe exercise took ploce continuously qnd

wos nol governed by ony notionol slotute, rules or regulotions. The

foregoing notwithstonding, such odministrolive units were cruciol in lhe

delimitotion of constituencies ond words for the purpose of delimilotion of

electorol oreos, sub]ocolions ore used os the smollest units lor corrying oul

the exercise.

129 The Associotion informed the Committee thot following the lost

delimitolion exercise ond the publicotion of the finol report ond the

Notionol Assembly qnd County Assembly Words Order,20l2, o number of

comploints were roised regording the monner in which 80 constituencies

ond l45O words were creoled, their distribution, their nomes, boundories

ond oreos of ollocqlion. The molter wos filed in Court.

l3oln Republic v lndependenl Eleclorol ond Boundories Commission &

onolher Ex-Porle Councilor Eliol Ljdubwi Kihuso & 5 other I20l2l eKLR, the

High Court mode recommendolions for implementotion prior lo the second

boundories review process. They included thot Porlioment should develop

o legol fromework for the creotion ond determinqtion of sub-locotions,

fqilure to which it will open doors to genymondering by those who hove

influence to creole sub-locotions io suit lheir tostes. Further thot lhe process

odopted to determine sub-locotions must consider the obligotion of IEBC

to progressively ochieve populotion pority

l3l The High Court olso recommended lhot Porlioment musl oddress the issue

of county boundories, os in some instonces there were confliciing or

inoccurote informotion os to the couniies where certoin sub-locolions were

locoted.
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132 GEMA wAIHo further observed ihot lhe obsence of IEBC Commissioners wos

o mojor chollenge focing the delimilotion exercise, os it is o function of the

Commission qs stipuloted in Ariicle 88 {a) lc) of the Consiilution. The

Associotion recommended thol Porlioment should fosLtrock the

enoctment of q low to govern creotion ond determinotion of sub-locotions

ond olher odminislrolive units in compliqnce with the High Court decision

ond oddress the issue of county boundories ond creotion ol new counties.

They further recommended thoi o cleor legol fromework io delermine lhe

boundories of cities, municipolilies qnd ony other mojor urbon cities be

developed.

I33 Ihe fote of the 27 constituencies thol were secured lhrough Section 27 {4}

of the Sixth Schedule wos onolher motter which in the view of the

Associolion could pose o chollenge lo ihe Nolionol Diologue Commiitee.

l34The lndependenl Policlng OveGlght Aulhorily (IPOA) submitted thot

boundqries delimilotion wos ossocioted with inter-communol conflicts ond

security concerns. They therelore colled on ihe Committee lo consider lhe

motter with the sensitivity it dese.ved.

135 The Nqtlonql Coherlon ond lnlegrqllon Commisslon (NCIC) informed the

Commitlee thot from their work, they hod noted thot 33 oul of the 47

counties hod boundory disputes. They recommended thol delimitotion ol

boundories should be done by IEBC ond in such o woy lhot it would not

exocerbote the existing boundory disputes or deepen structurol ineq!olilies

or leod to violent conflicls omong communities.

136 The NCIC olso colled ior implementotion of the Truth Justice ond

Rccor'rc lictiolr Cci,rnissicn {TIRC) Pepcrl for ncl:cncl u.:1y cnd cohesror'r :n

the country.

137 On ethnic bolkonisotion, NCIC wos ol the view thotthe noming of couniies

in Kenyo wos one of lhe foctors lhot conkibuted lo ethnic proliling ond

conflicls os il creoted on impression thot the county belonged io o certoin

ethnic group. They lherefore proposed renoming some counties to move

qwoy from efhnic identities. The NCIC wos olso concerned thot out of the
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290 conslituencies, opproximotely 707o were still divided within ethnic ond

clon lines. They proposed thot during delineoton, lhey should be redrown

so ensure inclusivity in ollcounties.

138 Protessor Githu Muigoi, Attorney Generol Emenlus submilted thoi there

were olreody too mony constituencies ond counties thoi were creoted by

lhe Constitulion. He proposed thot the constituencies should be reduced

to obout lO0, ond eoch of lhem be represented by two members, o mon

qnd o womon elected through universol suffroge. This in his opinion would

olso oddress the chollenge of not more thon f"vo thirds gender principle

139 The Council ol Govemofi noted thot the process of review of boundories

wos due ond should be finolized by Morch 2024, which wos the l2-yeor

ouler limit required by Arlicle 89 (2) of the Constitution. lt wos their

submission thot the continued deloy in lhe reconstitution of the IEBC, the

body mondoled under lhe Constituiion to review the boundories of the

electoroi units, wos unfortunote. The COG colled upon the Committee,

leoders ond polilicol octors to give o chonce to the Selection Ponel to

complele the exercise oi selection of IEBC commissioners within the

stipuloied limelines to undertoke this importont exercise.

l40The CoG further urged Porliomeni to fost-kock lhe enoctment of the

County Boundories Bill to provide for the legol fromework for review of the

County boundories os provided for under Article 188 of the Constilution'

They noled thot the bill would oddress the continued disputes between

County Governments on boundories ond shored resources

l4l The Notlonql Councll ot Churche! ol l(enyq (NCCK) wos of the view thot

the exient of delimitotion in occordonce wiih Article 89 ot constituency

level entqils chonge of boundories lo bolonce populotion quoto qnd

chonge of nome. with respecl to words, they noted thoi it will enioil

chonqe of boundories, creoting new words/ removing existing words ond

chonge of nome. They therefore proposed thot NADCO should nol

consider ony discussion thot would result in ony chonges on number or

boundories of counties, or the number of constituencies.
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142 NCCK recommended thot the Notionol Diologue Commitlee should

focilitote selection of new IEBC commissioners in the soonest monner

possible.

]43FCPA Edwqrd Ouko, former Audllor Generol wos of the view lhot
presidentiol power hod been used lhrough successive regimes lo exclude

ond morginolize people on the bosis of ethno-grophic considerolions. He

wos of the view thot slote resources ond opportunities hod been

disproportionotely direcled lo the fovoured regions of successive Presidents

(in whoi he refened to os "ngged deve/oprnenl").

144 Hon. Amo5 Woko, Atlorney Generol Ernen,us informed the Commitlee thot

during the 2010 Constitutionol revlew, the Attorney Generol provided the

lisl of districts which hod been recognised in low in the Provinciol ond District

Boundorles Act odopted in Porliomenl in 1992 to guide delimitotion of

counties. This wos becouse lhere wos no consensus by stokeholders on lhe

number of counties lo be estqblished. This led to the cunenl 47 counties os

specilied in the First Schedule ol lhe Constilulion. lt wos hls view thol
NADCO hos o very limited timeline to be oble to consider the proposols lor

creolion/ reduction of counlies. He proposed thot if NADCO sees merit in

either odding or reducing counties, it con recommend thot the molier lo

be seporolely hondled in depth by onother body to look inlo il more

corefully.

l45The Coqs, Pqrliqmenlory Group (CPG) proposed lhot oll the 290

constituencies os currently esloblished under the COK should not be

interfered with, unless lhere is need io odd new constituencies justified by

popuioiion increose. They qlso proposed mot ihe exercise oi boundories

delimitotion be underlqken by IEBC devoid of politicol interference, in

recogniiion of communities' noturol boundories ond relotions.

146 Additionolly, CPG stoted lhot Coloniol Coost region boundories {Coosl

Province) should not be chonged ond thot o permonenl settlement on

encroochment from other counties ol Gorjsso, Mokueni, Kitul ond Kojiodo

be pursued
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147 Electorol low Governonce lnslitule ,or Af co (ELGlA) submitted to the

Committee thot the second delimitotion review exercise ihol the country

wos expected to underloke in occordonce with Article 89 wos expected

to hove commenced oller eighl yeors in 2O2O ond concluded by Morch of

2A24. tudhet, it wos their submission thol iull implemenlotion of Article 89

implied thot lhere would be no protected constituencies during the second

rgview.

148 ELGIA proposed ihoi Porlioment or the Judiciory should consider

increosing the timefrome for the second boundories delimilotion exercise

(18 months requested by IEBC). They olso proposed thot o legol frqmework

be developed on boundories delimilotion; guidelines on the opplicoiion of

the criterio, methodology ond procedure for boundories delimilotion;

effective public consullotion on regulotions for the conduct for the

delimitotion; development ond publicotion of deioiled odministroiive

procedures ond guidelines for the conduct ol boundories delimilolion'

including civic educolion ond public porticipotion, resolution of

comploints/ disputes ond publicoiion of lhe Boundories Delimilotion Report

Finol Order.

l49The Kenyo confetence of Cothollc Blshop! (KCCB) presented thot the

delimitotion of most districls, which were ironsformed into counties during

Constitutionol review in 2OlO wos conducted during the coloniol regime

ond were not bosed on populotion while the other districts creoled otter

independence (ond were mode couniies) were creoied politicolly Thus,

lhe previous delimitoiion of constituencies qnd the wqrds wos conducted

in o mqnner ihot did not tqke lhe foctor of populotion seriously. This hod

been the couse of disogreements beiween regions KCCB therefore

proposed ihol Article 5 of lhe Constitution be omended to conecl the

dispority ond provide for o formulo for delimitotion of counties os well os

Article 89 1o provide lor o more just formulo in lhe delimitotion of

constituencies ond words.
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150 Trqns Nzolo County Communilies Council delegollon wos of the view thot

boundories delimitotion wos outside the mondote of NADCO ond wos o

mondole oi IEBC though the office wos voconl. They colled on the

Commitlee to fast trock the County Boundo es Bilt,2023 pending before

the Senote.

l5l The ICT Arsoclollon ol Kenyq wos of the view thol os per ihe Constilulion,

the number of consliluencies wos prescribed ond could not be oltered.

Whot could only be oltered were boundories ond nomes of lhe

conslituencies. However, boundories ond number of words could chonge.

The Associotion recommended thot lhe number of constituencies should

not be oliered, including retoining those thot were perceived to be below
populotion quolo.

I52 Ml. l(enyq Jurists observed thot boundories were cruciol in lhe distribution

of resources. However, lhere were severol chollenges focing lhe

delimitotion of electorol oreos including q moribund commission, yet

delimitotion wos lhe mondote of the tEBCi determinotion of number of

constituencies which would require omendment of Article 89 (t) of the

Constitution ond determinolion os lo whether the 2023 Generql Eleclion

would be bosed on lhe existing 290 consiituencies ond 1450 words whose

nomes ond boundories the Commission wos enjoined by Article 89 (2) to

slort reviewing by Motch 2024.

153 Further, they observed thot olthough Kenyo wos divided in three broqd

cotegories into counlies, constituencies ond words, from on odministrolive

slondpoint, lhe counlry wos divided inlo regions, sub-counties, divisions,

locotions ond sub-locotions, determined by the Notionol Government ond

their boundories were not precise os lheir delimitotion wos not governed by

ony slolute, rules or regulotions. They proposed ihot Porlioment should fosf-

lrock enoclment of o low to govern the creotion ond determinolion of sub-

locotions ond other odministrotive unils in complionce with the decision of

ihe High Court in Repub/ic v /ndependenf Eleclotol ond Eourdories

Comrnission & onother Ex-Pode Councilor Eliot Lidubwi Kihuso & 5 ofhers

Repryr of the Norionor Oiologue Commihee {N^Dco)- November 2023



Repon of the Ndtionot Oiologue Commiltee (NADCo)_ November2023 45

[2012] eKLR. They olso proposed thot Porliomenl should oddress the issue of

counly boundories, let olone the creotion of new counties. ln determining

the boundories of counlies ond odminislrolive units, Podiqmenl should

ensure thol lhere wos o cleor legol fromework to determlne the boundorles

ol cities, municipolities ond ony olher moior urbon cenlres toking into

considerotion Article 89 (5) of the Conslitulion ond prevenling the politicol

oppression ond disenf ronchisement ot urbon residenls living in non-

cosmopoliion counlies ond constituencies.

154 lt wos qlso their view thot the NADCO would hove to gropple wilh the foie

of the 27 conslituencies thqt were secured by Section 27 (4) of the Sixth

Schedule. The process of oppointment of commissioners, ond whether they

should be oppointed the some woy os olher independent Constitutionol

Commissions should olso be resolved quickly

155 Kenyo Nolionql Commlislon on Humon Rlghlt (KNCHR) noted thot the

Conslitution ottoched importonce lo foir representqtion ond provides thol

the IEBC must work progressively towqrds ensuring lhe number of

inhabitonts in eoch constituency wos, os neorly os possible, ihe some' The

Commission observed thoi internotionol stondords on boundory

delimitotion colled for o process lhot obided by the rule of low, consisiency

wilh humon righls siondords ond principles, ond effective citi2en

porticipotion. KNCHR proposed thot IEBC should odhere to the legol

fromework reguloting boundory delimitolion including the limes lines for

boundory delimi'lotion; the fromework for lhe public porticipqtion process:

ond the resolution of disputes os provided for under Article 188 of the

Constitution. Furlher, thot boundories delimilotion exercise should foctor

issues regording the representqtion of mqrginolized groups ond ensure

conformity with the principles of representolion os envisoged under Article

IOO by enocting legislotion thot promotes ihe represenlotion of elhnic

minorities ond morginolized communities in Porliomenl ond County

Assemblies.



156 KNCHR stressed on lhe urgent need for boundories review to redress cross-

border disputes/ conflicts over morkels ond resources by odopting o
Humon Rights Bosed Approoch 1o the exercise.

Creollon ol Nev, Counlle3, Consliluencier ond Words

157 lhe Sobqot Communlly submitted thot the cunenl counties ond their

boundories were lhe districts thot existed up to 1992 hoving been

estoblished by the coloniolists hence lorming o foundotion of historicol

injustices suffered by the Sqbooi Community thol lives in ports of Bungomo

ond Trons-Nzoio counlies. Others hod olso settled in Ugondo.

158 ln 1993, the government mode Mt Elgon constituency o dishict to give the

community some level of oulonomy. This togeiher with othe6 brought the

number of districh to 74 ot the time of the promulgotion of ihe new

constitution in 2010. However, lhe preseni Constitulion promulgoted in 20t O,

estoblished 47 counties. Mt. Elgon wos not one of the counlles estoblished;

hence reversing lhe odministrotive goins thot some communities such os

the Sobooh hod goined with ihe 74 districts.

159 Presenlly, opproximotely 40O,000 Soboot people lived within the slopes of

Ml. Elgon ond were concenhoted mqinly, but nol solely, in Mt. Elgon, Soboti

ond Endebess Constiluencies. The remoinder of the Sobool were scqttered

in wesl Pokol Counties, Uosin Gishu County, ond Moosoi Lond while others

could be troced to Ugondo, Sudon, Ethiopio ond Tonzonio where they

were dispersed by the coloniolists to those oreos os documented in the

Corter Lond Commission of 1932 ond Kenyon census populotion

documenls of 2009 ond 2019).

160 The Communiiy noted thot Article I 74 of the Conslitution expressly gove

privilege of self-governonce to the people ond enhonced porlicipotion of
the people in governonce. lt equolly recognized the r;ght of communilies

to monoge their own offoirs in order to lurlher iheir development. Further, it

sought to protect ond promote interesi ond rights of the minority ond

morginolized communilies. lt wos ogoinst the oforemenfloned

Constitutionol underpinning thot the Sqboot Community proposed on
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omendment of the Constitution to increqse the number of Counties ond

curve one for the Soboot in Mt. Elgon.

16l They further sioled thot Article 188 ol the Constitution provides for

poromelers of olterotion of County boundories. Those porometers were not

opplied in esloblishing the cunent County Boundories ond therefore lhey

proposed o review of the cunenl County Boundories to conform lo Article

188 of the Constitution.

162They observed thot the Sobooi Community hod met oll the obove

Consiituiionol requiremenls. They further submitted thot the proposed

county would omolgomote the cuneni Mt. Elgon, Soboli ond Endebess

Constituencies. Alternotively, Ml. Elgon constituency could be retoined os

on independenl county.

163 They olso proposed thot in lhe event it wos not possible to creote onother

counly, then the Committee could consider recommending olterotion of

Bungomo ond Trons Nzolo County Boundories to hqve Mt Elgon

Constituency moved lrom Bungomo Counly to Trons Nzoiq County for

governonce reosons. lt wos their view thot lhot opiion would nol require o

Constitutionol omendment os it required only boundory qlterqtion os

envisoged in Article 188 of the Constitulion.

l64They further proposed thot in the evenl of o referendum lo olter

boundories, il should be done only by eleclorote of the specific oreo of the

proposed chonge os this would ensure thot motters offecting minorities ond

morginolized communities were not subjected 1o mojorilorion decisions.

165 On delineotion of constituencies, the Soboot Community wos of the view

thoi Mt. Elgon Constituency hod remoined to be omong very few

constituencies in Kenyo thot hod never been sub-divided since

independence, despite their size ond populotion. The Constituency

covered lhree sub-counties. They therefore proposed thot the constituency

be sub-divided inlo two {Mt Elgon Eost ond Mt Elgon West). ond odditionol

words be creoted.
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165 On delineotion of words in Mt. Elgon Constituency, lhey stoted thol, the

following words existed in the consiituency: Cheptois, Chesikoki,

Kopkoteny, Chepyuk, Elgon ond Koplomo words. They proposed thot to

oddress lhe recommendolion by the Porliomentory Report of the proposed

Boundories ond Constituencies ond words by the IEBC (2012), eight words

be esioblished in Mt. Elgon ond nomed os lollows: Chepkube, Sosur, Emmio,

Chengeylvo, Nomorio, Chemoge, Koboylro ond Chepkitole Words. ln

Trons-Nzoio, the following eight words be estoblished; Chepchoino,

Koptegao, Kisowoi, Kinyoro, Kiboroo, Soboti, Grosslqnds ond Motisi Words.

167 Additionolly, lhey proposed the delineotion of Lwondonyi Word into ihree

words. The rotionole for this wos lhot lhe Word wos the lorgest in Eungomo

Counly with o populotion of obout 27,000 people. Due to ils vostness,

residents were not odequotely receiving sgrvices such os bursories, form

inputs ond other sociol omenities. Residents of Molokisi ond Lwondonyi

locolions hod to trovel long distonces to occess the word office. They

proposed sub-division of the Word for proper distribution of the populolion

ond hence services delivery.

168 Tron! Nzolo Counly Communllles' Councll of Elders opposed creotion of

Mt. Elgon County proposed by the Soboot Communily stoling thot the

creotion of the county wenl ogoinst the Mobongo Accord thot sought to

promote peoce, unity, cohesion ond equity in the lorger western region. lt

wos their view thot estoblishing lhe county would moke the other

communilies living in Trons Nzoio ond Bungomo feel endongered ond

would offect notionol cohesion ond threoten lo ignile elhnic closhes. lt wos

oiso iheir submission ihoi cioims oi morginolisoiion oi ihe Sobooi

Community were not justified os they occupied vqrious positions in ihe

counties

169 Trons Nzoio County Communities' Council of Elders however proyed for

creotion of ihree {3) odditionol constituencies from sub-division of

Cherqngony, Kiminini ond Soboti constituencies. They olso proposed

odditionol words to reolize the essence of devolution
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lTowolir South leoders ond elders presented o memorondum lo the

Commitlee on creotion ol o County. They mode o proposol lo omend the

First schedule of the Constitulion to introduce Wojir South County' which

would be corved out of lhe lorger Woik County The wqjir Leoders ond

Elders informed ihe Committee thot Wqjir South hod o lotol lond moss of

21.595 squore Kilometers which tronsloted lo 38.69% of the totol Woiir

Counly lond moss. Further, they sloted thot Wojir Soulh wos the second

lorgesl constituency in the country, with o populotion of 290'948 occording

to the 2Ol9 census, conslituling oboul 39.77% of the populotion of wqjk

County. The Constituency hod seven words out of ihe lotol 30 words in Wojir

CounlY.

I 7I ln their justificolion, they cited thot lhe people of wojk South hove suffered

inequolity, under-representotion ond ottendont economic consequences

thereby folling shorl of lhe ospirotions of devolution Further they overred

thot os constituted, the exponsive noture of Wojir Couniy hod posed greot

chollenges in bringing declsion moking to lhe grqssroots ond ensuring

odequote representoiion of oll communiiies living in wojir County They olso

stoted ihot the cunenl leodership of Wojir County hod morginolized the

residen'ts of wojir Soulh in lerms ol employmenl, ollocotion of revenue ond

services provision. They disclosed lhot out of ihe toiol workforce of Wojir

County Government of obout 4750 employees, only 199 14 l9%) were lrom

Woiir South region. Further, lhol in terms of equitoble shore of revenue' from

lhe period 2OB/2a14 b 2O21nA22, Wojir County had received obout

KShs.9O.474 billion. Out of this qmount, wqiir South hod received obout

5.33% of the sum iolol of the onnuql development ollocolions'

172 ln terms oi viobility of lhe proposed woik South Counly' they stqted thot

the region boosts of lorgesl livestock morkels ond source ocross the

northern region lincluding Somolio) thol hos remoined sloble over lime'

They sloted lhot the conslituency bordered with Somolio which presented

on opportunity for cross border trode They olso sloted lhot the region hod

lorge trocts of oroble lond thol hod the potentiolfor notionol breodboskel



since the oreo hod consideroble omount of fertile soil, plenly of
underground woter ond seosonol rivers ond Lorion Swomp which drew
woter from (Ewoso Nyiro) which wos lorgely underulilized.

173 Their proyer to the Committee therefore wos creotion of Wojir South

County ond thot Wojir South Constituency be delimitoted to creote two

odditionol consiiluencies (to moke o tolol of three). They olso proyed for

eight {8) odditionol words (to moke o totot of t5), noting thot before

devolution, wojir South hod o totolof lourteen (14) words.

174 Senolor Enoch Kiio Wombuq, MP Senotor, Kitui County ond Senole Oeputy

Minority Leoder submitted o proposol to the Committee for creotion of
Mwingi County to be hived off from the cunent Kitui Couniy. ln his

juslificotion, he exploined lhol creotion of Mwingi County would bring

resources ond services closer lo the people by splitting lhe exponsive Kitui

County inlo two counlies ond would ensure eifective odminiskotion ond
monogement of the ofloirs of the vost county. lt wos olso his view thot the
people of lhe greqter Mwingi region lost oul on county stotus in 20lO on o
technicolity os Mwingi Districl wos not gozetted immediotely ofter its

creqtion.

I 75 He further submitted lhol os cunently constituted, Mwingi region hod lhree

consliiuencies thot is Mwingi Centrol, Mwingi Norlh ond Mwingi West with o

cumulolive populotion of 435,325 people occording lo the 20l9 notionol

census report spreod in fifteen (15) wqrds.

176 Sen. Wombuo furiher submilied thot the proposols to esloblish Ml. Elgon

County, Mwingi County ond Wojir Souih Couniy were bocked up by o
Poriiomentory Coucus of 27 members of porlioment.

177 Noflonol Pqrliqmenlory Coucus lor oddlllonal counlles (27 Mps) submitted

thol during the drofting of the 2010 Conslitution, the cunent delineotion of
counties odopted dislricts delineoied in 1992 os the 47 proposed counties

os ihose were lhe lowfully recognized odministrolive units under the Districl

ond Provinces Acl os o compromised position following contenlions by
vorious foctions on the opiimum number of counties. Furlher, thot despite
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ihe initiol intent of devolulion to counterocl morginolisolion, vorious forms

of exclusion persisted. Economic morginolisotion wos evident as smoller

populotions wiihin counties foced restricled occess io resources ond

opporlunities, leoding io poverty ond inodequoie services Sociol

morginolisotion stemmed from exclusion from community octivilies ond

networks, contribuling to discriminotion ond isolotion. Moreover, politicol

morginolisotion wos experienced by groups with limiied representotion

leoding io unequol occess to politicol processes ond decision-moking'

178 The Members of Porlioment were of lhe view thot lhe boundories thot

exisled, which provisionolly odopted dislricts qs counties, hod inodverlenlly

led to economic, sociol, ond poliiicol morginolisotion' As Kenyo wos

composed of diverse nolions ond comrnunities, lumping groups with

different identities into the some odministrotive unih hod perpetuoted

unequol resource ollocotion ond represeniolion.

179 The members therefore proposed delineotion of ten oddltionol counlies to

oddress the hisloricol morginolisotion ond for reolisotion of objects of

devolution os per Article 174. The proposed counlies included: Kurio' Teso

Mounl El9on, Eost Pokol, Mwingi, Gucho, Subo, liorq, Nokuru wesl qnd Wojr

South.

lSOThe Iurkonq Prolesslonok Assoclqllon (IPA) olso presented o

memorondum to the Commiitee on boundories delimilolion The stoted

ihot Turkono County hod six (6) Constituencies with 30 words' The counly

covered 77,OOO squore km represeniing l3% of Kenyo's londmoss' As o

region, the county wos delineoted into l5 le.riioriol sections (geogrqphicol

oreos) ond 27 grozing oreos.

l8l The Turkono lenitoriol seciions were divided into lhree mojor grozlng unils

nomely:

{o) Turkono Norlh lrom Todonyong, Kibish, Lokitoung, Lokichogio' up to

Kokumo

(b) Turkono Centrol covering Loimo, Lodwor, up to Kolokol:
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(c) Turkono South covering Lokichor, Koinuk, Lokori, Loriu, porkoti up to

Koopedo.

182 Those lenitoriol seclions ond grozing oreos were monoged through on
eloborole clon-bosed governonce structure os referenced in lhe Repub/ic

of Kenyo: Turkana Dislict Range Monogemenl Hqndboak, Vol. iii9, 1994.

183 lt wos their proposol thot those lhree exponsive tenitoriol sections ond
grozing unils informed the rotionole for Turkono County to be delimited inlo

lhree (3) counties, twelve (12) constituencies ond sixty (60) County
Assembly Words (CAWsl. Thqt would occelerole sociol-economic, polilicol

ond culturol growth ond enhonce sustoinoble developmenl of the Turkono

people.

184 TPA qlso sloled thqt the mossive londmoss posed both logislicql ond
odministrotive constroints for qulck delivery ol services lo.ihe residents. ln

oddition, they sloled thot Turkono County hos three internolionol bordeE
thot require closer odministrolive unils for effective ond limely
mOnogement Of cross,border resource-bOsed conflici.

185 ln terms of viobility, TPA sloled thot Turkono County wos endowed with o
weolth of noturol resources thot when well topped could support not only

the new proposed electorol ond odminislrotive units, bul lhe cunent ond
the future Kenyon economy beside hoving the copocity to become o
regionol economic ond commerciol hub for Ugondo, South Sudon ond
Ethiopio. The soid resources included livestock sector, oil ond gos, ground

woter resources, geothermol, solor ond wind energy, minerol resources ond

lobour.

186 TPA therefore proposed the creotion of Turkono Norih, Turkono Centrol

ond Turkonq South Counties. They olso proposed six (6) odditionol

constiiuencies ond 30 more Couniy Assembly Words.

187 ln oddition to the delimilolion of the county, they recommended review

of Turkonq County odministrolive boundories qnd Gozettemenl of officiol
ploce nomes in the mops to curb duplicotion of ploce nomes ond lond

encroochment. They olso proposed thot the eleclorol boundory units in
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Turkono County be oligned with odministrotive boundory unils. For inslonce,

some ports of Nqkqlole Word were odministrotively in Turkano West Sub-

county while il fell under Turkono North Constiluency ond some poris of

Turkwel word in Loimo report odminislrotively lo Turkono Cenlrol

Constituency.

188 The llchqmus Communlly from Boringo County submitled io the

Commiflee their quesl for odequole representotion in Porlioment ond in

governmenl. They stoted thol they were o community with o populotion of

obout 33, OOO ond occupied iwo (2) words in Boringo county nomely

llchomus ond Mukutoni Words. The community hod only two

representotives IMCAS) represenling the Communily ol the county level

They did not hove represenlotives in Porliomenl.

189 They colled on the Committee to consider Articles I00 ond 89 in moking

proposols for creolion of o Constituency for the llchomus Community

Article 100 provides for lhe promotion of represenlotion of morginolised

groups. Arlicle 89 on the other hond recognizes ihe need tor equitoble

representotion ond stipuloles the criterio for constituency delimitotion li

wos lheir submission thol the llchomus Communily met ihe crjterio ond

should be gronted o consliluency to ensure thot their voice wos heo.d, ond

their needs oddressed.

l90 Further, lhey iniormed the Commitlee of orders of ihe Court in

Miscelloneous Applicotion No. 305 of 2004 where the Court directed the

then Eleclorol Commission of Kenvo (ECK) or ony other incoming body lo

creote by on oct or ony olher review being undertoken o consliluency for

lhe llchomus Community.

l9l The Coost Pqrllomenlqry Group proposed creotion of lhe following

odditionol constituencies in the Coosl regions: three (3) constltuencies in

Momboso Countv: three {31 constiluencies in Kilifi County; two (2)

constituencies in Kwole County ond one (l) oddiiionol consiiluency in

Lomu Couniy due lo its uniqueness.
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l92lhe Klombu County Leode.s forum proposed thot due to the populolion

of Kiombu Counly which slood al 2,417,735 os per lhe 2019 KPHS, the

county should be sub-divided into lhree counties os follows::

{o) Thiko County - comprising of Thiko, Jujo, ond Ruiru sub-counties. All

these were highly urbonized constituencies wilh o tolol populotion

of Thiko Eosl 38,966. Thiko West 245.820, Jujo 300,948 ond Ruiru

371,1 I l.
(b) Kiombu Eosl Couniy- comprising of existing Kiomboo with o

populotion of 236. 4Co, Kiombu 145, 903. Githunguri I 65,232.

Gotundu Soulh 122,103 ond Gotundu North 109,870 sub-counties.lt

consisled ol rurol, u.bon ond peri-urbon oreos.

(cJ Kiombu west County- comprising of the existing Kikvyu with o
populqtion ol 187,122, Kobeie 199,653, Limuru 159,314 ond Lori

135,303 sub counties. lt consisted of rurol, urbon ond peri-urbon

qreo5.

193 The Kiombu Counly Leoders Forum further stoted thot on onolysis of the

2019 census bqsed on the populotion of 475 million divided omong 47

counlies, indicoied thot the overoge number ol people per county wos

L010,638. A number of counties hod o populotion of obove one million,

whereos o number were below. They therefore proposed thot no new

county should be estoblished in o county whose populotion wos below the

overoge per county ond thot ihe first priority in creolion of new counties

should be given to the eleven counties whose populolions were obove

double the populolion overoge per county.

I94 The Kiombu County Leoders Forum further proposed creotion ol seven {7)

new constituencies in Kiombu os follows: Thiko County three (3) new

constituencies; Kiqmbu Eost County two (21 new constituencies; ond

Kiombu west County two (2) new conslituencies. li wos iheir submission thot

the creolion of the proposed seven (7) constituencies in Kiombu County

would help to oddress the econorfll lnjustice thcrt its people hod suiiered

since the promulgotion of the 2010 Constituiion.
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195 Ml. Fenyo Judsh olso supporled lhe creolion of three couniies in Kiombu

County (Thiko County, Kiombu west ond Kiombu Eosi) os presented by the

Kiombu County Leoders Forum. Further, they proposed sub-division of

Murong'o County into two counlies os follows:

(o) Morogwo County- comprising of the existing Gqlongo wilh o

populotlon ol 187,989, Kondoro 175,098 ond Morogwo sub-

counties.

(b) Murong'q Colnty - comprising of Kongemo wiih q populotion of

80,477. Molhioyo 92,814, Kigumo 136,921 ond Kihoru 88,193 sub-

counties.

196Mt. Kenyo Jurists olso proposed lhol Embu County be sub-divided into

Embu ond Mbeere Counties by curving Mbeere County os follows: from

Embu County

(o) Embu couniy comprising of Monyotlo ond Runyenjes

constituencies.

(b) Mbeere County consisting of the Mbeere North ond Mbeere south

constituencies.

197 Mt. Kenyo jurtts proposed o new county to be known os Kieni Counly be

estoblished consisting of Kieni Eost qnd Kieni West sub-counties of Nyeri

Counly ond toikipio Eost Constituency of Loikipio County. Further thot o

new county to be known os Embokosi County comprising of lhe following

consiiluencies should be curved out of the existing Noirobi ond Mochokos

Counties:

(o) Embokosi Eost, Embokosi North, Embokosi Soulh, Embokosi west,

Embokosi Centrol with o populoiion of 988,808 ond Kosoroni sub-

counl'/ with o populolion of 780,656 ol Noirobi County

(b) Athi River with o populotion of 322. 499 ond Motungulu 161,557 sub

counties of Mqchokos county
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198 As o result of the creotion of Embokosi City County os set out obove, Mt.

Kenyo Jurists submitted thot the boundories of Noirobi City County should

be oltered os follows: lo comprise lhe lollowing constituencies;

(o) Westlonds, Dagoretti North, Dogorelti South, Longolo, Kibro,

Roysombu, Ruaroko, Mokodoro, Komukunji, Stqrehe ond Mothore

{bl Kojiodo North Constituency of Kojiodo County

l99Mt. Kenyo jurisls olso proposed thot Nokuru County be splii into two

counties to creoie o new county to be known os Molo County to be curved

oul of Nokuru County comprising of the existing Molo, Njoro, Rongoi, Kuresoi

Norlh ond Kuresoi South Constituencies. Subsequently, Nokuru County sholl

comprise Noivosho, Gilgil, Eohoti, Subukio, Nokuru Town Eost ond Nokuru

Town Wesl. lt wos their considered view thol the proposol to splat Nokuru

town omong two counties wos improclicol ond would disrupt the noturol

growth ond best interests of the residents of Nokuru City.

200 The Homo Boy lnlefoce Communlly Heollh Desk wos of the view thot Subo

Community ond Homo Boy Constituency hod met populotion quolo. They

lherefore proposed creotion of Subo Cor.]nty ond sub-division of Homo Boy

Conslituency inio Homo Boy ond Konyondo Conslituencies.

Commlllee Obiervqllons

201 The Committee observed thot-

{o) Arlicle 88 of the Consiilution mondoles the IEBC to undertoke

delimiiotion of boundories of constituencies ond words. Further.

Article 188 ploces the responsibility of olterotion ol boundories of

counties on Podiqment.

{b) The Fifth Schedule to the lndependent Electorol ond Boundories

Commission Act, 201 I provides for the procedure for the firsl review

ol boundories which wos completed in 2012. ln this regord there is

need to omend the lndependent Electorol ond Boundories

Commission Act, 201I to provide for procedure fot- suSsequenl

delimitotion ol boundories.
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(c) The County Boundories Bill, 2023 wos under considerotion in

Porlioment. The Bill seeks to provide for county boundories, o

mechonism for resolution of counly boundory disputes. Enoctment

of the Bill will give effect to Article 188 of the Constilution by

providing for lhe procedure for olterolion of county boundories ond

provide for the estoblishment of on independent county boundories

commission.

(d) There were proposols for creotion of the following counlies: Wojir

South, Sobool, Mwingi, Kurio, Teso, Mount Elgon, Eost Pokot, Gucho,

Subo, ljoro, Nokuru wesl, Turkonq North, Turkono Central ond

Turkono South, Thiko, Kiombu Eost, Kiombu west, Morogwo,

Mbeere, Kieni, Molo, Subo ond EmbokosiCiiy counties.

{e) Most of the oppeols for creoiion of new counties were bosed on

cloims of morginolisotion ond discriminolion of minorily communities

in some counties in lerms of developmenl, resource ollocotion,

servlces delivery, employment opportunities ond county leodership

omong other reosons.

(f) Estoblishment of counlies olong ethnic groupings poses o risk of

ethnic bolkonisolion ond further polqrisotion of the country. Furlher,

Article 188 of the Constitulion stipuloles the crilerio for olterotion of

county boundories.

(g) Article 89 of the Constitution provides thot the IEBC sholl rev;ew the

nomes ond boundories of constituencies ot intervols of nol less thon

eight yeors ond nol more thon twelve yeqrs. Considering lhol the

lost boundories delimitotion exercise wos done in 2012, the

Commission is expected to complele lhe next delimitotion by Morch

2024. There wos therefore o need to fost lrock estoblishment of the

IEBC,

(h) Article 6 (l) ot the Constitulion provides thot the lenitory of Kenyo i5

divided inio counties specified in the First Schedule to the

Conslilution. The creolion ol odditionol counties offects lhe lenitory
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of Kenyo which is o motler tolling under Arlicle 255 which cqlls for o

referendum.

Committee Recommendolioni

202 The Commitlee recommends thol-

(o) Article 89 of the Conslitution be omended lo provide thot where for

ony reoson lhe review of the nomes ond boundories of

constituencies by the lndependent Electorol ond Boundories

Commission is notcompleled within lhe time stipulqted underArticle

89(2) or where there ore justifioble reosons for lhe extension of the

period for review, Podioment moy extend lhe period provided for

under Article 89(2) of the Conslitution by o resolution possed by the

Notionol Assembly, with lhe support of o mojority of oll the Members

of the Assembly; ond the Senote, with the support of o mojority of

oll lhe county delegotions.

{b) The procedure for delimitotion of the boundqries be provided for in

lhe lndependent Electorol ond Boundories Commission Act, 201 l.
(c) Porliomenl shollwilhin six months of the odoption of this report enoct

the County Boundories Bill, 2023 to provide o legislotive fromework

for review of the Couniy boundories os provided for under Article

188 of the Constitution.

(d) Ihe IEBC lo undertqke boundories delimilolion of constituencies

ond words os provided for under Arlicle 89 of ihe Constitution.

(e) The Notionol Cohesion ond lntegrotion Commission investigoles lhe

Community living in Bungomq ond Irons Nzoio Counties; residenls of

Wojir South Consliiuency, Tioty Constituency ond Teso, Kurio ond

Subo Communities, wilh ihe objective of oscertoining the cloims

ond extent of the morginolisolion ond discriminolion ond moke

proposols for promoting inclusivity ond peoceful coexistence

omongsl different communities.
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Audit of the 2022 Presidenliol Eleclion

Bockground ond Conlext

203 The couniry held its Generol Election on th August 2022. The results of the

Presidentiol elections were publicly onnounced on lsrh August 2023.

However, prior to the onnouncemenls, there wos o disogreement qmong

the Commissioners over tollying ond verificolion of the Presidenliol Election

Resulis. The difference led four Commhsioners to disossocioie lhemselves

from the resulls onnounced by the Choirmon ond two other CommissioneE.

204 A number of petitions were flled in lhe supreme Courl of Kenyo in

occordonce with Article l40 of the Constitutlon following lhe declorotion

of results. The Supreme Court upheld the results of the Presidenliol Elections.

205 The Committee received o number of submissions on oudit of presidentiol

eleclion os summorized below:

Summory of Submlllloni by lhe Publlc

206 The proposols on the oudit of the elections include-

(o) Estoblishment of on independent ond multi-stokeholder toskforce

to oudit lhe electorol process 1o identify oll loopholes ond

weoknesses.

(b) The servers should be opened, ond o forensic oudit done to ensure

tronsporency ond occountobility.

{c) Consider o judiciol commission similor to Kriegler Commission to

cony out the oudit.

(d) Audit ol the electlons os per lhe items thot the Supreme Court

flogged out.

(e) Audit to focus on legol, policy, dolo monogement, odministrotive

fromeworks, ond qssessment of security onongemenls for bolh

personnel ond leodership of IEBC. Other issues proposed for oudit

include softwore ond finol certificolion omong other things

(f) lmplement the recommendotions of the Kriegler report.
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(g) The IEBC be compelled through legislotion to hond over oll eleclorol

moleriols for oudif. Similorly, onother stokeholder proposed thot

lhrough legislolion, oudiling election moteriol ond infrostructure

should be o mondotory requirement.

(h) Pelition for presidentiol condidote should be exlended lo 3 months

ond sweoring-in held eorliest in November, lo give room to exhoust

ony doubls.

(i) The loser in on election con do lheir own internol oudit of the

elections.

[) Servers be opened by exlernol experts oppoinled by both groups

before the wrongling porties or their trusted ogents.

207lhe Cenfql Orgoolsollon ol Trode unloni (COTt (K)) submitted thot focus

should be on electorol reforms rolher thon seeking on oudit of the 2022

elections.

208Ihe lndependenl Eleclorol qnd Boundqrles qnd Commlssion (IEBC)

Secrelodol submitled lhot Arlicles l0l,l36 ond 180 of the Conslitution

prescribed thot the elections of Members of Porlioment, President, Counly

Governor ond Members of County Assemblies sholl be held on lhe Second

Tuesdoy of August in every flfth yeor in o single generol election. Thus, the

Commission conducled six elections through the some process on the some

doy ond using the some oificiols, trqnsloling to 1,882 elected persons.

Further, thot dispules orising trom election oi the six elective positions were

subjected to due judiciol processes. The ouicome of the judiciol process for

the presidentiol eleciion wos supposed to be binding ond finol to the

Commission ond lhe pelilioners.

209 The IEBC secreloriot wos ol the view thot the suggested qudit of the

Presidentiol Elections ineviiobly delved inio the entire fromework of the

dispute resolution orising from the presidentiol electjon. They further stoled

thot occording to Regulotion I I of the Elections (Technologyj Regulolions

2017, on oudit ol the entire eleclion's technology wos condueted by o

reputoble independent technology securiiy firm in complionce wiih the
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low. Additionolly, on oudii of the Voler Register wos olso conied out by on

independent firm pursuqnt to Section 8A of lhe Elections Act, 201 l. They

further stoted thot oll results from the polling stotions were openly counted,

colloted, verified ond promptly onnounced by ihe presiding/ returning

officers otvorious levels in lhe presence of medio, observers, politicol porties

qnd condidotes' ogents.

2lO The IEBC Secretoriqt stoted lhot thorough veriflcotion of the presidentiol

election wos done ot lhe Bomos of Kenyo Tollying Cenie for six {6) doys

wilh chief ogenis in the presence of medio ond observers, ond in

occordonce with the result monogement lromework shored with

presidenliol condidotes. IEBC detoiled thol ihe Results Tronsmission System

successfully tronsmitted o totol of 46,201 presidentiol results forms from the

polling stotions trqnsloting to o 99.94% ottoinment role.

2lIThe Secreloriot olso sloted l6ot 14239,862 voters were identitied

electronicolly fot he 2022 Generol Elections, which tronsloted to obout

99.95% of volers who turned oul to vole. The Commission olso provided q

public portol for occess of the presidentiol resulis, which wos occessed over

380 million limes. The Supreme Court olso in lhek delerminotion of the

presidentiol election pelition corried out ICT scrutiny ond inspection, iollying

ond recouni of sompled presideniiol eleclion results. The Supreme Court

relurned o verdict thot the election wos conducted in occordonce with

the principles sel out in the Constitution ond election lows ond lhot the

Commission ottoined lhe Constitulionql threshold sel oul in Article 138 (4) of

the Conslitution.

212 The Secretoriol submitted thol the Commission complied with oll the

relevont lows in lhe conduct of the 2022 Generol Election.

213 IEBC Secretoriot observed the following limitotions on oudit of 2022

presidentiol elections: the process of scrutiny of eleciion technology hod

nol been fully defined in low: obsence of o legol fromework for hondling

presideniiol election disputes oller determinotion by the Supreme Court of

Kenyoi obsence ol Commissioners to corry oul oudit of lhe presidenliol
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election in the event the oudit wos required ond high likelihood of
polqrisotion ond division in the counW.

214|EBC secreloriot therefore recommended development of o legislotive

fromework lo guide the process of scrutiny of presidentiol eleclion resulls

before the decision of lhe Supreme Courl ond thot recruitment of
choirperson ond members of the Commission be expedited.

2l5lhe Sobqol Communlly submitted thot the Etections Softwore including

voter registrqtion doloboses ond vote tronsmission systems required oudit.

However, they observed thot there wos no mechonism to oudit presidentiql

results tronsmission sofiwore. They olso noled thot despiie cloims oi
unoulhorized occess to election systems, there were no mechonisms for

oscertoining such cloims.

216 Furlher, ihey stoted thot there were no cleor mechonisms of conducting
post-election oudils. As such, it wos not cleqr if il should entoil monuol

recount of o rondom somple of bollots to verify the occurocy of the

reported resulls, ond givin9 public report or il il could toke ony other form.

217 Kenyo Women Pqrllqmenlqry Assoqiqllon (KEWOPA) on their port colled
for enhoncing tronsporency ond foirness oi represenlotion to give effect lo
the principles set oul in Articles 8l (d) ond 89 {7) (b) to promote etectorot

competition bosed on ideologies ond volues ond to ensure lhot every vole

cost by cilizens counts.

218 The lnter.Rellglour Councll ol Kenyo proposed the estoblishmenl of on
independent ond multi-sectorol losk force to oudit the electorol process to

identify oll the loopholes ond weoknesses of the electorol process ond

elections in Kenyo. The goqls of the oudit should include proposols for:

culting the cosis oi conducting elections significontlyj lhe rote of eleclion
lechnology (in line with the Supreme Court Recommendotion); reguloting

corruption ond compoign spending: moking the operotions of the

Commission more tronsporent ond independent: ond enslring thot oll

electorol processes ore tronsporent ond predictoble.
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219 The Polltlcol Pqrlies Liollon Commlttee (PPLC) submitled thot oudit ol the

2022 presidenliql elections should be done with q view of estoblishing ond

oddressing ony gops experienced during the 2022 electorol cycle.

220 The Elecllons Observert Group (ELOG) wos of lhe view thot Kenyons

needed lo diologue, review, rotionolize ond re-evoluole the electorol

system ond infroslruciure, including ihe Eleclions Monogement Boord

model in Kenyo with o view to identifying o system ond inlrosiructure thot

besi suited the politicol dynomics ond nuonces in Kenyo. Further ELOG

submitted lhol there wos need lo oddress the cost of eleclions by odopling

simple ond opproprioie electorol technology ond eliminole odminislrotive

ond legol hurdles thot occosion lost-minuie procurement of strotegic

election-reloted moieriols.

221 Additionolly, ELOG proposed thot IEBC could consider simplifying ond

restructuring Form 34A ond include o column ihot occounled for stroy

bollots. ln oddition, il could consider hoving only one section for tolol volid

votes.

222 On eleclion monitoring, ELOG proposed ihot lEBc gronts observers occess

to bock-room server operotions on the processing of results forms.

223IC?AK submitted thot pre-, during ond post-election oudil of syslems,

finonces, process ond outcomes should be conducted not only lot ll'e 2022

elecllon bul olso for fuiure presidenliol eleclions. They furlher proposed thot

oudii should be undertoken in o mulli-disciplinory opprooch by repuloble

fkms in lhe different sectors including voting system, forensic ond finonciol

oudits omong others.

224|C?AK proposed omendmeni to Article 86 {d) ol the Constitution by

inserling ihe words "ond conducting o posl-election oudif of sYsfems,

flnonces, process ond out'comes" ofler ihe words "e/ecfion moferials".

225 The Kenyo NqHonql Chomber of Commerce qnd lnduslry submitted thot

they stood with the ruling ol lhe Supreme Court of Kenyo on the lost

presidentiol election peiilion ond the motter siood closed. However, they

proposed thot to foresloll disputes over eleciion results in future, there
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should be o mechonism lo conducl on oudit of lhe election system/servers

so os to ollow oll porties lo interoct with lhe servers. Further, thot lhere should

be o syslem to ollow electorol oudit, moybe within six months of the

election.

226 Mkenya Daimq wos of the view thot oudits of elections could not be oimed

ot re-ossessing resulls bul should be focused on process improvement. They

proposed thot there should be oudit of oll elections on o periodic bosis to

ossess qreos of improvement, ond cost ond efliciency savings.

227 The Medlo Council of Kenyo submitted on the cruciol role of the medio in

eleclorol juslice ond reloled molters. They informed the Commiilee thot in

the posi elections, the medio encountered significont chollenges

occessing informotion in the vqrious stoges of ihe electorol cycle. Thus, to

oddress this issue ond promote fronsporency, they recommended the

estqblishment of medio centres dedicoted to monoging disseminotion of

informotion during elections. The proposed centre would ossist in occess to

credible ond timely informotion on eleclorol issues thus prevenling

misinf ormotion/disinf ormolion.

228 The Council of Kenyo urged lhe committee to support the inclusion of

mondotory debotes, developmeni of guidelines qnd ensuring equitoble

occess to oll condidoles. The medio should olso be involved in this exercise

in monitoring, reporting ond coordinolion of the deboles io ensure foimess,

tronsporency ond odherence to ethicol stondords.

229 The Lqw Society of Kenyq (ISK) colled on the Commitlee 1o consider

proposing enoctment of o legol fromework for oudiling on entire eleciion

thot would entrench technology into elections ond estoblish o proper oudit

fromework so thot os the elections go on, there is enough testing ol integrjty,

oudit koils ond oll the ngcessory legol infrostruclures. Further, the legislotive

fromework should require thot immediotely ofler on election, there is legol

obligoUon on lhe port of the IEBC to conduct on oudit.

230 LSK overred thol ihere should be o robusl electorol mechonism thol

ensures ongoing oudit of lhe processes ond continuous oudit of the
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elecilon tronsmission system with o view of infusing greoter ironsporency

ond etficiency ond goining more credibility on the port of the IEBC.

231 Moendeteo Yq wdnowoke Orgonltqllon (MYwo) submitted lhol in future

elections, oudit of the elections should be conied out within 2-3 monlhs

ofter inougurqtion for lhe country 1o move on ond ollow lhe elecied

odminisirolion to work.

232 The Turkonq Prolestlonolt Associollon (TPA) ovened lhot they respecled

the instiiuiionol independence of the Supreme Courl ond its exclusive

jurisdiction to heor ond deiermine disputes reloting to lhe election to the

office of presideni os provided in Article 163 (3) (o) ond orising from Arlicle

l4O of CoK 2OlO. Thev sloted thot they respected the opinions of the

mojorify of Kenyons with regord to oudit of lhe 2022 presidentiol election

results.

233Ihe lndependenl Pollclng Overslght Authority (IPOA) intormed ihe

Committee ihot there hove been perceptions of police being portison

durjng electorol cycles. IPOA ensured lhol delivery of service to the public

wos non-portison ond thus they ore observers during elections During

election cycles, police officers ore port of ihe eleciorol system lo some

exteni under the IEBC, bul os for os their conduct ond relotionship with the

members of the public wos concerned they were under the directive of

lhe lnspector Generol of Police.

234 IPOA olso submitted thol following the 2022 Generol Election, they hod

received 237 comploints involving 359 comploinonls from Kisumu, Nokuru,

Noirobi, Momboso ond Kqkomego lPOA doto coptured 57 deoths during

the periods of demonstrotions. ln terms of distribution, Kisumu hod 33'

Nokuru 2, Notobi 20 ond Kokomego 2 Ihe coses were under oclive

investigolions while some were ot lhe toil end of conclusion.

235 IPOA sto'ted thot besides the Police Officers, security operotions during

elections ore usuolly done by olher ogencies including the Notionol Youth

Service (NYS) ond Kenyo Prisons Service who ore nol under their purview'

There were olso olher multi-ogency operotions which involved other
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services oport from Notionol Police Service thol were not under the purview

of IPOA ond were not governed by proper structures. This could leod to
perpetuotion of okocilies. They therefore proposed exponsion of their

mondote constilulionolly or by stotute lo incorporote other

ogencies/services lhot deolt with internol securjly for proper oversighl.

236 IPOA proposed exponsion of electorol courts to ollow hondling of mollers

thol relole to police officers ond members of other services during the

electorol period or ony olher time to ovoid deloys thol couse untold

suffering lo members ot the public.

237 lt wos olso their submission lhot during eleciions qnd in occordonce with

Section 105 of lhe Election Act, 201 I police officers or ony other officers

offering service were considered on eleclion officiol. ln ihot cose, there

could be o 90p considering thot those ore persons under the conlrol of the

IEBC. IPOA therefore requested lhot the express provision should olso cover

other oversight bodies ollowed lo oversee the service.

238|POA olso colled for o review of lhe process of oppointmenl of the

lnspeclor Generol of Police ond the Deputy lnspector Generol of Police to

promote independence of the office.

239 Protelsor Gilhu Mulgol, Attorney Generol Emeritus submitted thot he did

noi support oudit of the 2022 eleclion results since lhe eleclion petitions

were resolved with finqlity by the judiciory. He submitted thot revisiting the

election resulls could erode the confidence ol the public in the Judiciory

ond could creote o permonent stoie ot electorol instobility. tl wos olso his

proposilion thot the stqndord of ihe Supreme Court of Kenyo wos not lo

declore ihqi eieciior'rs did noi hove ony hitches, bui to deiermine ii ihere

wos o hilch of such substonliol noture that it offecled the results of the

election. He supported oi..rdit ol the election process with o view to identify

oreos of improvement in the nexl election Cycles.

240 Former IEBC CommlstloneE Ms. Juliono Cherero, Mr. Justus Nyongoyo, Mr.

Froncis Wonderi ond Ms. lrene Mosit submit'ied thoi by operotion of Seclion

39 of the Elections Acl,20l I the Commission wos required to eleclronicolly
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konsmil tobuloted resulls ond on imoge of the result decloroiion form

confirming the outhenticity of the polling stotion resulis lt wos their posltion

thot the Choirperson uniloterolly took the decision to deny the country ihe

benefit of o running tolly bosed on tobuloted results os o countercheck of

the ironsmilled imoges ond the results declored in the Constituency Tollying

Centes ond the Nolionol Tollving Centre.

241 The effect of the violotions, willful omission ond od hoc decisions by the

choirperson ensured thol the investment in the KIEMS wos not used to

ochieve the objectives of ironsporency, determinocy ond occountobility

of presidentiol election results. lt effeclively resulted in keeping the country

in the dork for too long, giving undue power lo the choirperson in collusion

with his prefened selection of commissioners ond unoccounioble slof in

totol olienolion of ihe other four commissioners. Thus, it wos their view thot

lhe results mqnogement fromework ol lhe 2022 Presidenliol Eleciions

effectively mirrored the 2OO7 Presidentiol Declqrotion ond derogoled the

qoins of the Constiiution of Kenyo 2010, 20l6 omendments to lhe Elections

Act, Moino Kioi decision ond immense lnvestmenl in technology

242 They opined lhot the resulls ol lhe 2022 Presidentiol Elections were

indeterminote os they were neither lobuloted nor verified by the

Commissioners in occordonce wilh the process contemploled underArticle

r 38.

243 The former Commissioners olso informed the Committee thot there were o

number of occosions where they roised concerns ond dissent, but which

remoined unresolved or simply ignored or olienoted by the Choirpe6on

ond the two olher Commissioners. They recommended lhot there should

be procedures for resolution of dispules omong Commissioners Some of

those instonces when there were disogreements in the Commission

included in the procurement of KIEMS Technology provider Smorlmotic'

bollot popers ond other election moteriols, uniloterol tronsfer of Returning

Officers ond uniloterol ossignment of rolet to commissioners ond sloff ot the

Notionol Tollying Cenlre omong others.
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244 They recommended thot decisions of ihe Commission in plenory should be

finol ond criticol decisions which were not subjecled lo the Commission's

considerotion should be null ond void. Further, thol disputes omong

commissioners on criticol issues should be resolved by o mediotion

Committee oppointed by the Commission on Administrotion of lustice

heqded by o person quolifled to sit os o Supreme Court Judge.

245 They olso colled for the restorotion of Technology Reference/Advisory

Committee considering the determinolion by the Courl on

unconstitutionolily.

246in otdet lo sofeguord the finolity ol polling stotron results, ihey

recommended thol electronic konsmission ond tobulotion should be

complimented with veriflcolion, collotion ond declorolion ot the lowest

Ievel in lhe constituency. This should be followed wilh tronsporent county

tollying ond tobulolion.

247 Additionolly, 'lhey recommended thol there should be cleor regulotions

ond qdminislrqtive procedures for Notionol Tollying Centre (NTC)

considering the role of commissioners. lt should be cleor thot the offtciols

with NTC roles exercise delegoted ouihoriiy of commissioners ond musl be

under direcl supervision. ln oddilion, Commissioners should resolve ony

comploints ond disputes before finol verificolion ond onnouncement by

the choirperson.

248 On election monogemenl, the former Commissioners recommended fresh

registrotion of vole6 before 2027 Genercl Eleclions to resolve ihe issues

roised on the Voter Registrotion Audtl ol 2022. Further, lhoi election

technology should be locqlly owned to ovoid invocqtion of copyright

infringement risks; full integrotion of lechnology for the other elections;

bollot popers 10 be printed locolly; concellotion of the cunent fromework

controcls ond fresh procuremenl underloken.

249 The commissioners olso colled for lull technology oudit of the 2022

Pre5identiol Eleclion Results.
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250 The Notlonol Councll ot Churches of Kenyq (NCCK) submitted thot oudit

process should be done coutiously so os not to weoken lrusl in the function

of instilutions. They proposed enoctment of legislotion to esloblish o Judiciol

commission to corry oul the oudit lo ensure the process promotes peoce,

stobility ond nqtionol cohesion.

251 Mt Kenyq Juristt proposed chonges to determinotion of presidentiol

election pelitions. They were of lhe view thol upon declorotion of

presidentiol eleclion resulls by the Commission, o speciol court of seven

members recruited kom judges of the High Court, Court of Appeol ond

Supreme Court should be esioblished to heor ond determine lhe

presidentiol petilions. ln the composilion of the bench, none of the

members should belong to the some communilies os the condidotes for

presidenl ond deputy president who hove gornered the highest ond

second highest votes. Additionolly, none of lhe judges should hoil from the

some county qs the soid four condidotes. The proposols coll for

omendmeni of the Constiiution os lhey iouch on ihe exclusive iurisdiction

of the Supreme Court of Kenyo.

252 Hon. Amoi Wqko, Ailorney-Generol Emerilus stoted thot the Supreme

Court hod exclusive jurisdiction to heor ond delermine disputes reloting to

the elections io lhe Oflice of ihe Presideni ond its decision wos finol under

Article 163 (3) (o) of the Constilulion. However, oudit connot chonge or

reverse lhe decision ol the Supreme Court through o constitulionol ond

legol process. He sloied thol mony experls hod observed thot the moin

chollenge in the electorol processes loy in tollying, tobulotion ond

declorotion of results. The former Atlorney Generol proposed lhot on oudit

could be done to identity shorfcomings, weokness ond shortfolls lo be

rectifled before the nexi elections ond lo improve eleciorol processes.

Furlher, he colled for enoclment of o low thol required lhol servers be

oulomoticolly opened ond mode occessible io onyone os soon os lhe

presidentiol eleciions ore declored. To ovoid conflicts over iniellectuol
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righls, ii should be mode cleor to lT service providers thol ihe servers would

be opened ofter elections.

253 (enyo Kwqnzo Alllqnce wos of lhe view thot lhe Supreme Courl

pronounced itself on lhe 2022 Presidentiol Election Pelilions ond colled for

respect for legol struciure provided for in low to odjudicote on polilicol

issues. They ogreed on on oudil of the process to inform where lhere wos

need for improvemenl.

254 Azimio la Umolo One l(enyq Coqlllion wos of ihe view thot Article 88 {4} (h)

required IEBC to focilitole the observotion, moniloring ond evoluotion of

elections. Thot wos very differenl from the evoluotion done by |EBC. The

Coolition therefore colled for oudil of the 2022 Presidentiol Eleclion Results

to demonstrole the lidelity of those elections ond remove ony doubts thot

they were bungled by the IEBC. They proposed o systems ond forensic
qudat:

(o) Systemr Audll to evoluoie, review ond exomine oll the systems lhot
feed inlo ond relote to lhe electorol syslem. This would uneorth

deliberoie qcts ond omissions by both the commission ond

secretoriot with the view of bungling eleclions.

(b) Forenilc Audll which entoils the exominoiion, investigolion ond

verificotion of the whole electorol system with lhe servers os the core

entry point to estoblish if ony wrong wos done.

255 EleclorqlLoty qnd Governonce lnrtitute for Afrlco (EtGlA) noled thol in the

2022 elecfions, IEBC decided to lronsmii the imoge of the resulls

electronicolly ond the relurning officers to lronsport the Stotutory Form 34A

to Noirobi. They were of the view thot the resulls monogement system wos

improved by inlroduction of KIEMS kih. ln the elections, the Supreme Court

look lhe view ihol no mojor inegulorities were noted ond thot the elections

met the credibility threshold. As on occountobility meosure to improve

Results Monogement Choin, they noled lhol there wos need for olfirmotion

thqt the fesulls tionsmiiled electronicolly hove the some weight os the

resulls conloined in lhe Stqtulory Declorotion Form 34A.
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256 ELGIA proposed operqtionolisotion of the Kenyo lntegroled Eleclion

Monogemenl System (KIEMS) kils integroting biomelric voter regislrotion,

condidotes' regislrotion, voter identificoiion, results monogement ond

resulls disploy system. Further they colled for inlerpretotion of Article 138 of

the Constitution on ihe role of the Commission in lhe resulls monogement

choin os per Supreme Court ruling ond thoi IEBC should obolish bockroom

collqtion cenfes os it roised the question ol lronsporency ond

occountability.

257 Kenyq Conference of Colholic Blshops (KCC8) observed thot doubts

obout lhe eleclorql process ond the results hod been couse of conflicts.

They therefore proposed lhot Article 88 (al {h) of the Constilulion be

omended to remove evoluotion function lrom IEBC ond io provide for on

independent oudit wilhin o yeor ofter the election.

258 The ICT Airoslqlion of Kenyq noted thal elections oudit is for confirmolion

of results ond ihot election wenl well. The Associotion proposed thot

eleclions systems should be oudited prior to elections. Politicol Porties

Lioison Commiilee (PPLC) should come up with o sysiem thot politicol

porlies themselves will oudit prior to the eleciions ond see how figures

progress lrom o polling stotion up to the tollying cenlre. Subsequently, there

should be onolher oudil just to confirm. Furiher, it wos thek proposol thot if

an oudil ol 2022 presidentiol election wos lo be done, it should not rely on

the system only. lt should be benchmorked olongside the declorotion forms

in the bollot boxes (i.e., servers ond bollot boxes).

259 ICT Associolion of Kenyo recommended thqi going forword; IEBC should

moke use of locol ICT systems ond embroce use of technology in elections

including electronic voting.

260 The l(enyq Nqtlonql Commlsllon on Humon tlghh (XNCHR) submitted thot

oudil of the 2022 Presidentiol Eleclion should be solely for lhe purpose of

improving sysiems ond not for re-opening of the result. ln the 2022 Elections,

the Commission monitored the entire electorol cycle, pre, during ond ofter

lhe Generol Election ond documenled its observotions ond
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recommendoiions in ils 2022 KNCHR eleclions monitoring reporls. The

Commission noted thot there wos o substontiol drop of humon rights

violoiions in the 2022 Electjons os compored to thot of 2017.

261 KNCHR proposed o number of qreos of improvemenl os coptured in its

Eleclion Monitoring Report. They include investmenl in technology in

eleciions including biomelric to moke il eosy to vote from ony locotion;

occessibility of PWDs including romps ond iechnology for ihe deof, dumb

ond blindj improving registroiion of voters; public oworeness lo increose

voter turnout; improving court processes ond lockling elecllon ofiences

ond molprqctices more decisively. They olso proposed improving courl

processes os too mony lribunols couse confusion- Other proposols they

mode include shortening time for the releose of results since it couses

onxiety during the woiting period, monoging the medio, including sociol

medio, hole speech, inlimidotion ond foke news.

Commlllee Ob3ervqlion5

262 The Committee observed thot-

{o} Evoluotion of elections ore importont in ensuring thot voting systems

operote occurolely, thot election ofiiciols comply wilh lows,

regulolions ond iniernol policies, identifying weoknesses ond set

benchmorks for future performonce. ln oddition, ii helps build

confidence in the election odministrotion process ond credibility of

the resulls ond ihe eleclorol monogement body.

{b) while Article 88 (41 (h) provides thot IEBC sholl focilliale observotion.

m^n,t^rind dn.l Fv^h,dti^n ^f ala.ti^n( thar- k n^ .l^.'t\, ^h wh^

conducts the evoluolion, lhe objectives of on evoluotion, initiotion

of evoluotion ond the role of the IEBC in facilitoling lhe process.

(c) As the Committee deliberotions progressed, it wos noted thot the

provisions reloting to the evoluotion of the electorol processes

required further exposition os o meqns to improve electorol

processes.
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commitlee Recommendqllon5

263 The Committee recommends thot-

(o) With respect to evoluotion of the 2022 electorol process -
{i) within lwenty-one doys of the odoption of this report by

Porlioment, the leodership of the mojorify ond minority coolitions

sholl oppoint o ponel lo evoluote lhe 2022 electorol process'

{ii) The Ponel sholl consist of six experts. The mojority ond minority

porties or cooliiion ol porties sholl eoch nominole three experts-

{iii) The Ponel sholljointly oppoint o reputoble flrm or o consorlium of

firms to undertoke the evoluotion. lf there is no ogreemenl on the

joint oppointment of o firm, eoch side of the ponel sholl oppoint

o reputoble firm to undertoke the evqluolion The two firms sholl

coordinote the evoluotion process.

{iv) Alter the conduct of lhe evoluoiion process, lhe Pqnel sholl

hormonize the findings of the two iirms ond submit lhe

hormonized rePori to Porlioment.

{b) with respeci lo evoluolion of the electorol process under Article

88(4) (h) olter o generol election, the Elections Aci' 201 I be

omended to provide for the scope of the evoluotion' flnoncing' ond

reporting.

Reloled Mqlter5

Eleclorol Legol Reformt

264 Elections in Kenyo ore govemed by vorious lows ond regulolions The

Constituiion of Kenyo loys the foundotion for the lows governing elections

in Kenyo. Article 82 slipulotes thol Porliomenl sholl enocl legisloiion to

provide for lhe conduct of elections to the otfice of the President the

Notionol Assembly, the Senote, County Governor ond County Assembly;

the conducl of referendo; election dispute resolulion; ond for connecled

purposes. Pursuonl to these provisions, legislotions including the

lndependent Eleclorol ond Boundories Commission Act' 20ll' the Elections
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Act. 201 l, the Election Offences Act, 2016; ond the Etection Cqmpoign
Finqncing Acl, 2013 hove since been enocted.

255 There ore olso o number of subsidlory legislotions thol govern elections

includingj Eleclions (Regislrotion of Volersl Regulotions; Elections lcenerol)
Regulotions; Rules of Procedure on Se lement of Disputes: Elections

(Technology) Regulotionsj Elections (porty primories ond porty Lists)

Regulotions; Elections {Voler Educotion) Regulotions ond Eleclions

(Porliomenlory ond County Elections) Petitions Rules.

266 These lows hove undergone severol omendments over ihe yeors io
conform to emerging proctices os we qs fill gops in lqw thot hove been
identifled.

267 The following views were submitted to the Commiltee during stokeholder
engqgemenls: -

Summqry of Submissions b,, lhe Publrc

268lEBC Secretoriqt submitted lhol in the oflermoth of elections, the

Commission conducts Posl-Election Evoluotion to determine whol worked,
whol did not work well ond drow recommendotions to inform the conduct
of future elections. Some of the recommendotions informed legol reform lo
oddress lhe identified gops in low.

269lhe Secrelorioi stoted lhol in the lost election cycle, they submilted The

Election Lows (Amendment) Bill 2020; Droft lndependent Eleclorol ond
BoLrndories Commission (Amendment) Bill 2020j Droll Election Compoign
Finoncing Regulotions 2020; Drofl Referendum Bill, 2O2O ond Rules ond
Procedure on Delimilolion of Boundories, 2021 for considerqtion by
Porliomeni. However, the drofl bills ond regulotions were never enocted
into low.

270 The IEBC Secretoriot wos of lhe view lhot lote enoctment ot the electorol

lows too close to the generol eleclions ond inociion by porlioment in
pqssing lhe proposed lows posed chollenges to elecloral lggol reforms.
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271 They lherefore recommended ihot the droft omendments to electorol

lows be fost-trocked in line wilh IREC'S recommendotion of two yeors

before on election.

272Ihey lul'het recommended thot Porlioment should enocl the proposols on

electorol reform in time, operotionolisotion ol IEBC fund, octuolisolion of

speciol voling for poll officiols ond esseniiol service providers ond

enoctmenl of o robust fromework to focilitote citizens living outside Kenyo

lo porticipole in electorol processes.

273 As observed by IEBC, ihe Electlon Observei GrouP (ELOG) olso noled thot

possing election lows too close to on election posed o chollenge io the

implementinq ogencies. They thereiore proposed thot the Constitution ond

Eleclions Act be omended to reslrict omendments to lhe electorol lows ot

leost l2 months before elections. ln the olternolive, the low lo provide thot

ony omendments enocted 6 monlhs before on election sholl toke eflect in

the next generol election. lt wos olso their proposol thol the Stotutory

lnstruments Act {2013) be omended so thot Porlioment does not hove o role

in opproving secondory rules or procedures developed by ihe IEBC ond the

Judiciory ond thqt lhe constituiion be omended to ironsfer the mondote

ol election dispules reloled lo porty nominotion from IEBC to Politicol Porties

Dispuie Tribunol (PPDT).

274Kenyo Nqlionql Chomber of Commerce ond lndushlei (KNCCI) held the

view ihot there should be no omendments io eleclorol lows l2 monlhs to o

Generol Election.

275 Azlmlo lo Umoiq One Kenyq Coolll'lon proposed thot to chonge lows

reloted to generol elections within six months of the election, Porlioment

should hove ot leost two ihirds (%) of oll MPs ogreeing to lhe chqnge.

cornmltl ee Obsery qllons

276 The Committee observed thot-

(o) Enoctment of electorol lows close to Generol elections posed

chollenges to the Commission's preporedness for elections ond

could cost doubts on the credibility of elections There is therefore
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needed lo reslrict electorol low omendmenls too close to on

election through legislotive inlerventions prescribing the period

when such chonges in low cqn be mode ond lhe threshold for such

dmenalmenls.

(bl The lndependenl Review Commission of the 2007 Generol Elections

proposed thoi eleclorol lows should be enocted ol leost two yeors

before elections.

(c) ln Kotibo lnslilute & 3 olhers v. Attorney Generol & 2 olhe6

Constitufiono/ Petilion No. 548 ot 2017; [2018] eKLR, lhe High Court

gove o judgement on the conslilutionolity of provisions of the

Elecfion Lows {Amendment} Act No.34 of 2017 which hod

omended the Elections Acl, 201l, the lndependent Election ond

Boundories Commission Act 201 l, ond the Elections Offences Act,

2016. The Courl found o number of lhe omendments to be

unconslirulionol.

Commrllee Recommendotions

277 The Commiltee recommends lhol-

(o) Electorol lows should be enocted ot leosl eighteen months lo o
generol election.

(b) Porliomenl omends the Eleclions Act, 201 I ond the lndependent

Eleciion ond Boundories Commission Act 201 I to repeol the vorious

provisions of the Acts thot were declored unconstitutionol by the

courl.

Tlme for Re5olullon of Preridenllql Eleqtlon Petilion3

278 Atticle 140 of the Constitulion provides for the procedure for questions os

to the volidity of presidentiol election. A person con file o pelilion in the

Supreme Court to Chollenge the election of the P.esident-elect within

seven doys of declorotion of the results. The Supreme Court hos fourleen

doys ofter the fllling of the petition lo heor ond determine ihe peti,tion.
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279 The Supreme Court's iurisdiction in o presidentiol eleclion is originol ond

exclusive os no court other thon the Supreme Courl hos the jurisdiclion lo

heor ond determine dispules reloting to on election for the oflice of the

Presidenl.

280 Since ihe estoblishment of the Supreme Court of Kenyo in 201l, it hos

delermined severol petitions chollenging the declorotion of presidentiol

election results. ln lhese inslonces, the Courl hos delivered o iudgemeni

ond reserved reosons due lo the stringent iimelines.

Summory otSubmissions bY the Pub,ic

281 The lndependenl Electorol ond Boundqrles Commlislon (IEBC) proposed

on omendmenl to lhe legol lrqmework to expond ihe period of heoring

ond determinolion of Presidentiol Election petitions by the Supreme Court

from fourteen doys to thirty doys.

282 The Elections Observolion Group olso proposed thot the Constitution be

omended lo lncreose lhe timelines for filing, heoring ond determinolion of

presideniiol election Petilion.

283 Xenyq Noflonql Chomber ot Commerce qnd lndustry (l(NCCI) wos of the

view thot timelines for liling, heoring ond determinolion of presidentiol

eleciion peiiiions be increosed ond that the Presidentiol Petition should

commence ot the High Court os the court of originol iurisdiction ond be

subject to one oppeol before the Supreme Court with o time limit of sixty

doys for the entire Process.

284 The Kenyq Women Porliqmenlqry Associqtion ((EWOPA) observed thot ihe

time ollowed for dispute resolution i.e., lhe Supreme Court intervenlion lor

Presidentiol Election to volidole the resulls moy be loo shorl for ony

meoningful involvement. They therefore proposed on omendment to the

Conslitution lo extend the time for resolving Presidentiol Eleclion petitions'

285 The lnlernotlonol Commlssion ol Jurlsls Kenyo proposed thot the

Commitlee could consider recommending extension of period for heoring

ond determinolion of Presidentiol Petitions from I4 doys to 28 doys. Upon
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further consultotion with the Committee, ihey were omenqble to the 30

doys proposed by the other slokeholders.

286 The Supreme Courl of Kenyq submitted thot in the three elections post lhe
promulgoiion of the Constitution, heoring ond delerminolion of Presidenliol

Election petitions within l4 doys os stipuloted under Article 140 (2) of the

Constifution hod proved to be difficult io lulfill. The time wos limited ond

strenuous lo lhe Court. ln on otlempt to qchieve the some, the Court hod

delivered verdicts ond reserved reosons only to be occused of lock of

occountobility from the public. The Court overred thqt it wos necessory to

hove omple time to heor ond determine such pelitions without defening

reosons for ils decision.

287 The Supreme Court therefore recommended thol Ariicle 140 (2) of the

Constitution be omended to extend the timeline for heoring ond

deiermining o presidentiol eleclion petition from l4 to 30 doys to enoble

lhe Courl give reosoned decisions.

288 Protetior Glihu Mulgqi, Attorney Generol Ernentus, submitted thol the

timelines for heorjng ond determinolion of presidentiol elections pelitions

were noi enough. He colled on the Committee to consider increosing the

timelines.

289 Hon, Peter l(olumo, M.P. by memorondo proposed omending Article t 40

(2) of the Constitution to exiend ihe iime lor determinotion of Presidentiol

Election petition by the Supreme Court from l4 to 28 doys.

Commit ee Observorions

290 The Committee observed thot-

(o) ln the post three cenerql Elections (2013. 2Ol7 ond 2022) the

Supreme Court determined disputes orising kom presidentiol

election petitions ond issued judgements while reserving reosons to

o loler dote due to constroints imposed by the stricl limelines (14

doys) stipuloted in lhe Constitution.
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(b) Slokeholders proposed extension of the tirnelines provided under

Article l40 (2) of the Constitution for heoring ond determinoiion of o

petilion chollenging lhe election of o president elecl

commirlee Recommendoliors

291 The Committee recommends thot Article 140 (2) of the Constitution be

omended to increose the limelines withln which the Supreme Court sholl

heor ond determine o petilion chollenging the volidity of presidentiol

election from fourteen {14) doys to twenly-one (21) doys.

Fundlng of the IEBC

292 Anicle 249 (31 ol the Constitution requires Porliomenl to ollocoie eoch

Constitutionol Commission odequote funds to perform ils functions. Further,

Section l7 oi the IEBC Act provides for the funds of the Commission which

sholl include monies ollocoted bv Porliomenf, gronts, gifis, donqtions or

olher endowments ond funds lhot moy vesl in or occrue lo the Commission

in lhe performonce of its funclions.

Summory of Submlsslons by rhe Publlc

293 The Inter-RellElour Counqil of Kenyq submitted thot the IEBC should be

mode finonciolly ond odminislrotively independeni. They proposed lhot

the IEBC should be odequolely funded ond thot the Funds be disbursed

timeously.

294 Polltlcol Porlle! Llqllon commlllee (PPLC) proposed the estoblishment of

on Elections Fund to cqter for poymenl of election ogents. They were of the

view thol on Eleclions Fund wolld open the polilicol spoce for youlh,

women ond lhe morginolized who ore not lrodiiionol holders of cqpiiol.

295 The Cente for Multlporty Democrqqy Kenyo (CMD -Kenyo) proposed

creotion of o protected fund for IEBC okin to the Judiciory Fund. They noted

ihol predictoble funding would enoble the Commission to odequotely

prepore ond execute its mondoie thus building public coniidence in its

proces5es.
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296 The Sqbqol Communlty colled for enhonced funding mechonism lor the

electorol body by creoting o stoble ond independent source of funding for

IEBC. They submitted thot IEBC should hove odequqte resources to conduct

elections without relionce on the government.

297 Mkenyo Ddimo in their submission ovened thot the IEBC needed odequote

funding to corry oul its mondote ond build its internol skuctures in between

election cycle.

298 The Counqil of Governors (COG) colled on Porliomenl to provide lhe

required budgetory ollocotion to IEBC 1o qvoid deloys in the preporolion

ond undedroking of the delimitotion of boundories exercise.

299 Mqendeleo Yo Wonqwoke (MYWO) proposed thot IEBC be funded

sufliciently ond in o timely monner 1o be oble to undertoke civic educotion

on the election process. They observed thot civic educotion hod not been

odequotely undertoken in the lost two election cycles.

300 Eleclorql Lqw cove]nqnqe lnsfltute (ELGlA) proposed enhqnced finonciol

plonning ond occountobiliiy of IEBC; funding mechonism including the

estoblishmenl of IEBC Fund ond lhe development of revised regulotions on

the monogement of the fund ond developmeni. ELGIA lurther proposed

thot considerotion ond opprovol oi ihe Commission's budgel be prioritized

to improve institutionol governonce of IEBC.

Commilree Obrewot ons

301 The Committee observed thot Article 249 (3) of the Constitution provides

thoi -
Porliomenl shall ollocate odectuafe funds lo enob/e e,fch
commission ond independenl olfice lo perlarm ils luncl,ons ond
the budget of eoch commission ond independenl office shol/ be
o seporole vole.

Commirlee Recommendoriofl s

302 The Committee recommends thol Porliomenl sholl ensure lhol ihe IEBC is

odequoiely funded lo perform its functions with respect to the holding of
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elections os well os oiher functions reloted to lhe conlinuous monogement

of the electorol process under Article 88 {4).

Holding Electlons on Dlfferenl Dole!

303 Articles lOl, 136, 177 ond 180 provide thoi o generol election of members

ol Porliomenl, President, Members of the County Assembly ond the Counly

Governor respeciively sholl be held on the second Tuesdoy in August in

every fifth yeor. This lherefore tronslotes lo six (6) elections on the some doy.

304 According to the lndependeni Eleclorol ond Boundories Commission, one

thousond eight hundred ond eighty-two (1882) persons were elected to

vorious positions following the elections held on 9rh August 2022.

Summory of SubmisilonJ by lhe Public

The following wos submiiied vio memorondo from the public:

305 Kenyo Dloiporo through memorondo submitted thot elections should be

odministered in two levels on seporote dotes rother lhon six elections on lhe

some doy.

306 Mr. Simon Koronio proposed thot the lerms of ollice of Senolors ond

Governors ond MCAS to be sloggered not to coincide with Presidenl ond

Notionol Assembly.

307 Mr. Dlckson Korqnl MwonlU wos of ihe view thol presidentiol elections

should be held on seporote doies from other elective seots.

308 Further, during stokeholder engogements, the following submission were

mode regording seporoling the dotes of elections for different elective

positions:

309 IEBC ond tSK were of lhe view lhot conducling six {6) elections ot the some

time wos extremely difficull. LSK ovened ihqt there wos consideroble merit

in holding elections in phoses.

3lOfCPA Edword Ouko, former Auditor Generol, ovened thot stoggering

elections would be costlier thon the curent system. He proposed improving

on lhe cunenl system by opplying lessons leornt, os well os devolving IEBC.
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He olso proposed thot Governors should not be elected on one mon one

vote.

Committee Ob!ervolloas

3l I The Committee observed thot the conduct, regulotion ond eificienl

supervision of six eleclions on the some doy hos proven to be o chollenge

for the IEBC.

Commirree iecommendolions

312 The Commiltee recommends thot the IEBC condlcls o comprehensive

review of the post three generol elections with o view to recommending to

Porlioment lhe viobility of stoggering the elections.

Securlty of Electlon Officlqk qnd Relqled Chollenge!

summory orSubmisslons by lhe Public

313 The lndependent Eleclorql ond Boundqrler Comml3don (IEBC) secretoriot

submilted thot in every election yeor, ihe Choirperson, Members of the

Commission, sioff ond service providers were subjecled to odverse security

threots. During lhe preporolion for the 2022 Generol Eleclion, o number of

the Commissioners, stoff ond election officiqls countrywide were subjected

lo obduction, inlimidotion, horossment, moiming. profiling, or murder.

314 They sloted thot the climox of lhe insecurities wos monilested on l5n,

Augusl 2022 during the declorotion of the presidentiol eleciion results where

the Chairperson, Commissioners, Commission Secretory/CEo ond Stoff

were ossoulted in the full glore of low enforcemenl officers, medio,

^F\c6^/6rc d^.1 lho 
^A^ar^l ^' 'F\li^ Th6\, 

^^16.] 
lh^l l^.1^la 

^^ ^na h^;

been held occounloble for lhe ironsgressions.

315 The IEBC submitted thot io mitigote security chollenges, fhere should be o

public inquiry into the obduction, moiming, profiling, loss of life ond ottocks

on Commissioners ond stoff. They qlso recommended ocquisition of o
Commission-owned heodquorlers {Uchoguzi Cenke) to provide o secure

ond conducive wor( env'ronmenl 'o enhonce security of elecl:on olliiiols

ond commission instolloiions. Furlher, lhey recommended provision of
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speciql ollowonce for the members of the commission ond siolf to
compensote them for risk of exposure durjng elections ond enhoncrng

security for members of the Commission ond stoff before, during ond ofter

elections.

315 The lndependenl Policing Oversight Auihority (IPOA) informed the

Commitlee thol they were invesligoiing reporis where IEBC officers were

ollegedly ossoulred by police otficers. They sloled thot they were hondling

the cose of the IEBC officer in Wojir who wos ossoulled. They submitted thot

the investigolion on the motterwosoton odvonced stoge ond wos neoring

conclusion.

Commirlee Obseryolions

317 The Commitiee observed lhoi lhe.e were ollegotions of breoch of security

of IEBC Commissioners ond sloff which hod not been investigoted by lhe

relevont bodies.

Cornmitee Recommendofioni

318 The Committee recommends thot lhe security of election officiols should

be guoronteed before, during ond ofier eleclions.

Voler Reglskollon ond Molnlenonce of lhe Volers Regisler

3l9Voter registrotion is on importont bosis lo ensure equol ond universol

porticipotion of eligible voiers in o given election. ln oddilion, bosed on the

number of registered voters, importont decisions ore loken during on

eleclion process, such os delermining lhe number of ond locolion of polling

slotions, the number of bollois ond election moteriols to be printed and
qllocqted to polling slolions, ond the colculotion of voter iurnout ofter the

elections.

320A lronsporent, occurote ond inclusive voter registrotion process ollows

eligible voters to exercise their right to vote, while octing os o sofeguord

ogoinsl otlempts to monipulole the eleclions.
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Summory of Submissions by tie Pub,ic

321 Eleclorol Lqw qnd Governqnce lnilllule for Alrlcq (EtGlA) informed the

Commiltee thot on Audit of voter register conducted by KPMG in 2017

reveoled o number of problems with voler register bordering on

inconsistency of the register, inoccurocy, dqto vulnerobilily ond

comprehensiveness. They stoled thot internotionol best proctices required

thot o voler register should exisi for l0 yeors. However, ihe cunent voter

register held by IEBC wos completed ln 2012, thus ii hos been over l0 yeqrs

since lts completion. ELGIA proposed o complete overhoul of the volers

regisier ofter lhe Boundories Delimiiolion. The overhoul should be preceded

by streomlining ihe progress mode in the legol fromework lhrough cleor

odminislrotive procedures, ond clority in complimenlory institulionol roles.

322 Former IEBC commlssioners Ms. luliono Cherero, Mr. Juslus Nyongoyo, Mr'

Froncis Wonderi ond Ms. lrene Mosit recommended fre5h regislrotion of

voters before 2027 Generol Eleclions to resolve lhe issues roised on the voter

Regisirotion Audii ot 2022.

323 Kenyo Dio3poro submitled thot polling stoiions in the diosporo should be

increosed from l2 io 72.

324 The lnter-Religious Councll ol Kenyo proposed thot on independeni oudit

ond cleoning up of voters' registers be done by the end of the second yeor

ofter every Generol Eleclion.

Committee Observolion!

325 The Committee observed thoi-

(o) A voter register must be comprehensive, inclusive, occurote ond up

to dote. The process of voter registrotion must be fully lronsporent.

(b) There is need to undertoke revision of lhe Voter Register to updoie

it os well os eliminole ony inconsistencies.

Commirree Recommendoliot s

326 The Commitlee recornmends thol
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(o) The IEBC sholl within six months upon reconstitution underloke o

comprehensive oudil of volers regisler ond publicise the results os

Per low.

(bl The Elections Acl, 201 I be omended to olign the ierminology in the

Acl ond the provisions of Article 88(4) {f) ol the Constitution in

relotion to the responsibilily of IEBC to register condidotes for

election.

Cqmpolgn Flnonclng

summory of Submlssions by lhe Peblic

327 The Ethlqs ond Antl.Conupllon Commlsslon (EACC) submitted thot kom

the Annuol Conuption Perception Survey, il wos noted there were

increosed incidences of conuption during the election yeors in the form of

embeAemenl, froud, bribery, misuse of public resources omong others.

They turther submitted thol increosed incidences of conuption could be

otlributed to compoign finoncing. ln qddition, public resources such os

moior vehicles ond sioff hqve olso been used inegulorly to support qspirants

serving in public positions. The Commission recommended

operotionolisolion of lhe Election Compoign Finoncing Acl, 2013 to

streomline compoign linoncing.

328 According 1o IEBC Secretqriot, the Droft Election Compoign Finoncing

Regulotions 2020 wos one of lhe legislotions submitted io Porlioment in the

lost election cycle but wos not enocted. They therefore colled for fosl
'irocking enoctment of the regulotion in oddition to the other legislotions

submitted.

Commillee Observolions

329 The Comm,llee observed thot -
(o) Section lA of lhe Election Compoign Finoncing Act, 2013

suspended the operolion of lhe Aci until immediolely ofter lhe 2017

generol elections. However, to dote, the Act hqd not been

operoiionolized.
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(b) There wos o delqy by the IEBC in submitting 10 Porlioment

regulotions to operoiionolize the Eleclion Compoign Finoncing Act,

20r 3.

commirree lecommendqrions

330 The Committee recommends lhot the IEBC sholl within one yeor of its

reconstitulion submit lo Porliomenl the Election Compoign Finoncing

Regulolions.
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CHApTER THREE: OurtaNDlNG CoNsTrTUroNAr MATIERS

Bockground ond Conlexl

331 The lnternofionol Covenont on Economic, Sociol ond Culturol Righls, which

Kenyo is o signotory 1o, provides 'fhot oll humon beings ore entitled to

economic, sociol ond culturol righis. Chopter Four on the Bill of Rights in the

Conslitufion of Kenyo. 2010. offirms thot lhe rights ond fundomentol freedoms

belong lo every Kenyon ond ore nol gronted by lhe Stote. The Stote is required

to toke legislotive, policy ond olher meosures, including the setting of

slondords, lo ochieve the progressive reolisotion of lhe rights guoronteed

under Article 43.

332 The Economic ond Sociol rights provided for under Article 43 ore os follows-

(1) Every person hos ,he right'

(o) lo the highest olloinob/e stondord of heolth, which
inc/udes lhe righl lo heolfh core services, includmg
reproductive health core;

fb/ lo occesslble and odequole housing, ond fo
reosonob/e slondords ot sonitotion)

(c) to be free from hunger, ond lo hove odequote food
of occeptoble quolify:

(d) to cleon ond sofe waler in adequole quonfities;

(e) to sociol security: ond
(f ) to educotion.

(2) A person sho nol be denied ernergency medicol lreotment.

l3J Ihe Stote sho// proyide oppropdofe sociol secuify to persons who
ore unoble to support lhernse,ves ond lheir dependonfs.

333 The Committee received severol submissions on the issue of Article 43. the

cost of living ond reloted issues wilh mojorily of the stokeholders pointing out

thot the economic ond sociol rights of Kenyons guoronteed under Article 43

hod not been odequotely provided for.
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334 The Committee ogreed in principle on the need to oddress lhe cost of living.

ond the reolisotion of Article 43 rights. The meosures should focus on increosing

the incomes of Kenyons, noting thot the prices of commodilies were impocted

by omong other foctors, the prevoiling globol economic situotion.

Summory of Submisslons by lhe Public

335 The Committee received submissions from the public through memorondo

proposing vorious solutions to the sub-issue on Article 43 of the Consiitution, the

Cost of Living ond reloted motters. including-

(o) lhe government should oddress conuplion, toxotion, the debt

stroiegy, cosl of doing business ond prices of petroleum products os o

first step towords reducing the cost of living;

(b) Porliomenl should repeol the Finonce Aci,2023 or review the entire

toxolion regime ond policies. This should include reviewing the cunent

loxes in the Finonce Act to chorge housing levy ond the proposed NHIF

deduclion on bosic solory, ond odjusling tox policies to provide relief

to struggling businesses ond individuols;

(c) the government should inlroduce subsidies on essentiol commodities,

e ectricity, ond petroleum producls. Also, the governmen'l should

exempt petroleum products from the I6% VATj

(d) lhe government should implemenl intervenfions thot will incleose

ogriculturol produciivity ond increose heollhy food production to help

lower cost of living;

{e) government iniliotives to support vulneroble groups like lnuo Jamii

should hove o speciol fund where resources ore ollocoted from the

consolidoted fund for timely disbursement. ln oddition, the government

should re-introduce the Kozi kwo Vrono progromme;

{f) omend the provisions under Article 43 to include explicit mechonisms

for enforcement ond prioritisotion. Further the public proposed
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increosing the budgetory ollocotion towords ochievemenl of these

rights ond estoblishment of o Constitutionol Commission to monilor lheir

implementolion. Furlher, thot there should be o requirement for the

government to submit regulor reporls to Porliomenl on fulfilmenl of

Article 43 obligotions: ond

(g) creole o Heolth Service Commission to focilitote ochievement of the

right to the highest oiioinoble stondord of heolth.

336 During the siokeholder engogemenls severol persons ond institutions mode

submissions on implementotion of Arlicle 43, ihe cosl of living ond reloted

motters.

337 The Kenyo lnstilule for Publlc Pollcy Reseorch ond Anolylis (KIPPRA) submitted

thot, while lhe government hod put in ploce interventions to enhonce food

production such os provision of fertiliser subsidies, review of minimum woge

regulotions, investments in inigolions ond occess to credit, omong others, there

were oulstonding gops. These included- high food monufocturing costs due

to dependence on impoded ogriculturol inputs, complionce ond

enforcement gops in implementotion of o legisloted minimum woge; ond

food inflotion. They, lherefore, proposed thot the government should promole

diversificotion of crops; estoblish locol ferlilizer plonts; review, recommend ond

strengthen woge olignment ond enforcementj ond strengthen sofety net

progroms to prolecl vulneroble groups from food price shocks.

338 On sociol security. KIPPRA noted thot lhe governmenl hod put in ploce

meosures such os reforming sociol securi'iy progrommes moinly NSSF,

Retirement Benefits ond NHIF, school feeding progrommes, ond offirmotive

funds to cushion the vulneroble populotion. However, there were ouislonding

Oops such os- sociol prolection remoins o low investment priority ot obout L5%

of the overoll budget; ond relotively high poverly rotes omong children with

obout 4 out ol every l0 children living in o monetorily poor household. The

lnstilute, therefore, proposed the estoblishmenl of o comprehensive sociol
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protection system beyond minimum woges; exponsion of coveroge of

ongoing nutrjtious school meols progroms; ond oddressing sociol mobiliiy

ocross oll counties.

339 On heolth ond nutrition, KIPPRA submitted thot the government hod

prioritised Unlversol Heolth Core (UHC) including reforming NHIF; creoting the

Primory Heolthcore Fund, Sociol Heolth lnsuronce Fund ond Emergency,

Chronic ond Criticol lllness Fund; exponding porlnerships in heolthcore; hiring

community heolth promoters, omong others. However, there wos high out-of-

pocket spending; heolth expenditure not motching the heolth outcomes;

stock-outs of medicol supplies ond commodities; ond inodequole humon

resources lor Heollh. Therefore, lhey recommended exponding the provision

of quolity heolth service ond increosing finonciol proleciion for the

households; improving heolth sector budgelory ollocolion ond ulilisotion; ond

continuing lhe increosed redislribution of the heolth workforce to ochieve

equity ond efficiency.

340 On Housing, KIPPRA noted thot the governmenl hod put in ploce

inlerveniions such os subsidised housing progroms, mortgoge finoncing,

housing schemes, construction of offordoble housing units, lond use

regulotions, omong olhers. However, there were gops in the regulolory

lromework for evolving morkeis ond o signiflcont shortoge of offordoble ond

decen'l housing. The lnstiiute therefore proposed the explorotion ol effeclive

lond use plonning ond monogement policies ond provision of odequote

Housing.

341 On cleon ond sofe woler, KIPPRA submitted lhot fhe governmeni hod

prioritised occess to sofe cleon woter through inveslmenl in the woler sector,

promoting woter horvesting ot the household level, odoption of clirnote smort

ogriculture technologies, ond investmenl in woler infrosfructure such os woter

doms. However, lhere wos still o chollenge in occess lo cleon woter

porliculorly in rurol ond informol seillements. The lnslilule lherefore
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recommended enhonced investments ond copocity development in rurol

oreos ond informol settlemenls in urbon oreos ond exponding ond improving

wostewoler treotment inf rostructure.

342 On educotion, KIPPRA noied lhot. while the government hod put in ploce

interventions such os comprehensive reforms in the educotion system,

enhonced digitol educotion, ond exponded humon resources, there were

outstonding gops. These included unequol occess lo offordoble educotion

ond relioble inlernel connectivity, concerns on child online sofety, ond low net

secondory school enrolment ot 53.2 per cent. To this end, the lnstitute

proposed oddressing inequolities in occess to quolity educolion ot oll levels,

ensuring offordoble ond relioble connectivity, developing ond enforcing

regulqtions io sofeguord students while hornessing lhe internet's educotionol

potentiol, ond furlher improving school infrostructure, increosing community

oworeness on importonce of schooling, ond oddressing socio-culturol boniers

to schooling such os teenoge pregnoncies.

343 The lnslllute ot cerliffed Publlc Accounlonls of Kenyo (ICPAK) submitted thot

cushioning the populotion is on importont element towords the reolisotion of

Article 43 on Economic ond Sociol Rights. ln thot regord. they proposed

omendment to Article 201 [b) of the Constitution to include o new porogroph

before porogroph (o) to reod "toxofion sholl not impose on undue burden on

the cilizenry including cos, of /iving." To deol with food inflotion ond ogriculture,

ICPAK proposed provision of high quolity inputs ond knowledge on the effects

of climote chonge; improved occess to qgriculturol finoncingj use of the

untopped opportunities in the export morket such os Africon Continentol Free

Trode Areo (ACFTA); continuous iroining ond reseorch in the field of

ogriculture: diversificotion of ogriculturol production; speciolisotion in oreos of

comporolive ond competiiive odvontoge; improving rurol infrostruclure; ond

optimum developmenl ond exploitolion of the livestock sector. Further, the

lnstiiute proposed lhol the government should improve the efficiency of the
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domestic reflneries; build new oil refineries to reduce the fiscol burden of the

energy sector; ond reduce fuel ioxes ond chorges. On mitigoting the

conlinued depreciotion of the shilling, ICPAK proposed streomlining interbonk

troding by removing ony restrictions on the rofe to be troded in order lo

improve liquidity ond flow of forex exchonge; building on export driven

economy; debt composition reboloncing by reducing commerciol loons

which ottroct high inlerest roles; ond formuloting diosporo friendly policies.

344 The Notionol Gende, ond Equollty Commission (NGEC) wos of the opinion lhot

the full tronsfer of oll functions under ihe Fourth Schedule ol ihe Conslitution 10

the county governmenls would oddress the gops in the provision of the

economic ond sociol rights. Thot, coupled with the strengthening of

intercounty colloborotion ond porlnership would effectively ond efficiently

deliver the provisions of Article 43. The Commission further recommended the

scoling up ond implementolion of notionol strotegic interventions to fost irock

progressive reolisotion of provisions under Arlicle 43 including occess to

housing, occess to quolity drinking woler, eleckicity ond oiher cleon energy

solutions, occess to subsidized form inputs to oddress food security, occess to

nutritious food omong olhers. Such intervenlions could be funded by lhe

Nolionol governmenl ond implemented by the county governmenls under o

specific fromework of ogreement.

345 On the Right to the highest oitoinoble stondord of heolth, which includes the

right to heolth core services. NGEC noled lhol there wos inodequole otlention

to heolth issues ond welfore of older members of society, inodequote funding

ollocoled to the mentol heolth secior, the exclusion ond discriminotion of

women with disobilities in reproductive heolth services ond inodequote occess

io medicol treotmenl informotion for potients willing to pursue coses of

medicol negligence. They proposed the inlroduction of gerontology cnd

geriotric studies in the curriculum of heolth sector lroining ond equipping

heolth focilities with heolth personnel troined in Geriotrics to serve older

Report ol the Notionol Db,ogue Commitlee lN^Dco)- November2023 92



members of sociely. Further, NGEC noted thot there wos o need lo introduce

compulsory ond immediote provision of medicol records lo potients. They olso

proposed on increose in funding to improve the focililies ond services

necessory for mentol heolth core; development of comprehensive guidelines

on reproductive heollh services for women with disobilities by the Ministry of

Heolth ond supervision of their implementotion ot County level ond in the

Notionol refenol focilities; ond inclusion of persons with disobililies who were

unoble to toke core of themselves, vulneroble fomilies on the streets ond full-

time coregivers in the Sociol Protection Policy. lt wos their opinion thot there

wos o need to hosten the repeol of the Persons with Disobilities Act.2003 to

olign it wlth the Constitution of Kenyo, 2010 ond the Convention on the Rights

of Persons with Disobilities (CRPD).

346 On the Right lo sociol security, NGEC opined lhot lhere wos need for full time

support to be provided for persons with severe disobilities, omong olher

vulneroble groups ond cosh tronsfer progroms, be extended to coregivers

who could not work since they provided 24 hours of coregiving services. The

progroms would lorgel porenls of children wilh severe disobililies, coregivers

of persons wilh severe disobilities ond coregivers of froil older persons. The

Commission noted thot the Sociol Assistonce Acl, which hod been ossented

to in 2013, should be operotionolized to expond lhe brocket of beneficiories

to include youih without employment, widows ond widowers ond oll persons

with disobilities omong others.

347 On lhe Right to educotion NGEC submitted thot ihere wos inodequote

funding for educotion of leorners with speciol needs. As such, the governrnenl

needed to fosi lrock the enoctment of the Leorners with Speciol Needs

Educotion Bill into low. They noted thot Article 24 of the Convention on the

Rights of Persons with Disobilities stipulotes thot countries musl toke steps to

ensure thot persons with disobilities occess on inclusive, quolily ond free bosic

educolion on on equol bosis with others in the communilies in which lhey live.
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They offered thot Educotionol Assessment Resource Centers (EARC's) should

be estoblished ot oll levels of odministroiive units ond be funded ond

equipped so thot children wilh disobilities ond leoming difflculties be ploced

oppropriotely. lt wos their opinion thot o low should be enocted providing for

oll cotegories of leomers with disobilities to occess free ond quolity educotion

from Eorly Childhood Development (ECDE) to higher levels. Further. it wos their

submission thot the County TVEIS should be properly funded. equipped ond

odequotely stolfed to offer services to diverse groups of leorners including

those with leorning difticulties. ln oddition, there wos o need to estoblish ot

leost one model speciol boording school per County thot con occommodote

this cotegory of leorners or even better implemenl the integrolion of such

leorners in pre-existing schools.

34ti The Polltlcol Porlies uolson Commillee (PP|C) sioted thol socio-economic

righis os provided for in Article 43, hod nol been odequotely provided for. They

proposed lhot Porlioment reviews lhe relevonl lows ond toxes, especiolly lhe

l6 toxoble ilems on fuel ond fuel products. Further, to ensure food security, the

PPLC proposed thot the government needed to invest in ogricullure to

increose produclivity. On the motters of heolth. the PPLC proposed thot the

government estoblish ond implement universol Heolthcore Coveroge.

349 The Soboot Communlty stoted thot os o minority community in Bungomo ond

Trons Nzoio counties, they were morginolized in occessing focilities thot would

gront them the economic ond sociol rights envisioned in Arlicle 43 of the

Constitution. At the notionol level they hod identified severol key contributors

to sociol ond economic well-being thot impocted lhe cost of living in Kenyo,

including food securily, educotion, heqlth lmedicol expenses), electricify,

woter, ond other utiliiies, toxes ond levies. On food security, they proposed

lhol lhe governmenl continue supporling formers through subsidies on

fertilizers, herbicides. chemicols ond other form inputs; revive ogro-processing

industries to odd volue io produce ond reduce imports: increose the oreo
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under production of food; put more resources toword inigotion; give more

credit to formers wi'lh low interesl ond guoronleed minimum returns lhrough

the Agriculturol Finonce Corporotion (AFC); implements the Abujo declorotion

thot 1O% of the notionol budget should 9o to Agriculture which should be

implemented os on ollocotion to counties since Agriculture is o devolved

function;ond estoblishes governmenl industries lo complement ogriculture for

economic growth which con be done through colloborotion between the

County ond Notionol Government with eoch County hoving ot leosl one

industry. On educotion, the Associotion proposed stondord subsidising of

school fees ond educolion moleriols ond increosed investments in terliory

inslitulions.

350 On electricity, the Sobool Community proposed thot the government should

improve lhe reliobility of the grid; expond occess lo cleon ond offordoble

olternolive energy sources; promote energy efficiency meosures; ond

provision of government finonciol ossistonce progroms or subsidies for low-

income households.to help in ensuring electricity conneclivity to low-income

populolions ond improving overoll cost of living.

351 On loxes ond levies, the Community proposed thot the lox burden be shifted

towords consumption bosed toxes, such os volue-odded tox (VAT), rother

thon toxing essentiol goods ond services heovily bul exempt or reduce VAT on

bosic necessilies like food, medicine. ond educotion. ln oddition, tox revenues

should be used to fund torgeled sociol progroms, such os subsidies for housing,

heollhcore, ond educotion. to directly ossisi individuols ond fomilies struggling

with the high cost of living. Furlher, i'i wos lheir opinion thot the governmenl

should offer tox incentives for businesses ond industries thot creote jobs ond

stimulole economic growth ond offer tox relief or exemptions to individuols

ond fomilies with lower incomes to help them cope with the high cost of living

by reducing their tqx burden.
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352 The Kenyo Women Porliomenlory Assoclolion (KEWOPA) submitled thot

Kenyo hod no't pui in ploce enobling lows, pollcies ond stondords to

effectively implement Arficle 43 of the Conslitution. KEWOPA, 'therefore,

proposed thot gender responsiveness be odopted when moking budgetory

ollocolions towords octivities oimed ot reolisolion of Article 43 of the

Constitution ond resources be ollocoted to focilitole county governments lo
give effect to the implementotion of the economic ond sociol rights. li wos

their opinion thot implementotion of ECOSOC rights would focilitote ond

enhonce equitoble disfribution of resources in the country ond guorontee

services down lo the grossroots level. The government therefore needed io

urgenily develop slondords to guide the implemenlotion of Article 43 of the

Constitution. ln order to slrengthen the right io heolth service provision ond

slondordisotion, KEWOPA proposed thot lhe heolth humon resource funclion

be removed from the counly governments ond returned to the Notionol

Government for eose of monogement, setling stondords ond ethicol

proctices or o Heolth Commission be estoblished to be responsible for the

monogement of the humon resources function on beholl of lhe county

governments.

353 Other proposols by KEWOPA included-the government puls in ploce better

regulotion of betling lows ond policies to protect the youth; review lhe process

of people occessing offordqble credil thot would nol sink them in debts ond

increose levels of poverty; ensure 30% of opportunities in lhe country ore

reserved for youth, women, PWDS, ond minorities; provide meoningful job

opportunities to the youlh in the country; ond pul in ploce mechonisms to

supporl older persons especiolly older women.

354The Cenhol Orgonisolion ol Trode Unlons (COTU) ocknowledged the

chollenges of rising cost of living ond suggested continued sociol diologue

between triportite portners before effecting policy chonges thot would olfect

workers' welfore. ln oddition, COTU (K) proposed thot the President of Kenyo
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orders o generol woge increose ond olso extend concessions to componies

operoting under the Export Processing Zone (EPZ).

355 The Notlonol Council ,or Persons wllh Disobilities (NCPWD) proposed thot

Disobility be considered os o criticol ogendo or indicotor for lhe full reolisotion

of Article 43. This would include odequote budgetory ollocotion to the NCPwD

os on institution responsible for promoting equolisotion of opportunilies for

PwDs qnd their empowerment ond tronsforming the NCPWD to on outhority

to ensure enforcemenl ond reolisolion of the rights of PwDs On the heolth

subsector. it wos NCPwD's submission thot occording lo KIPPRA Speciol Poper

No. 3 of 2022. obout 80 percent of persons with disobility do not occess quolity

medicol services compored to 50 per cent of lhe generol populolion thot lock

the cqpocity to qccess heolth services. Further, only I 1.6 percent of persons

with disobilities hod occess io some form of heollh insuronce relotive to 15 5

percent of the rest of the populotion. ln view of this, the NCPWD proposed

universol registrotion of persons with disobilities to the Notionol Medicol

lnsuronce ond preferentiol insuronce premiums in privote insuronce schemes;

conduct ossessment in colegorisotion of persons wilh disobilities bosed on the

lniernolionol Clossiiicotion of Funclioning, Disobility ond Heolth (lCF)

closslficotion; keep records of clients; ocquire conducive ond occessible

ossessment premises; ocquire, ovoil ond ensure proper use of oll the necessory

tools ond equipment; review NHIF to provide medicol cover for speciolised

services for persons wiih disobilities including provisions of diopers ond

physiotherqpy for those with severe disobility omong other essentiol services;

ond refer clienls for oppropriote inlervention where necessory'

356 On housing, NCPWD proposed o housing low lo incorporole its role os o key

stokeholder in opproving public buildings to ensure lheir occessibility in

reolisolion of 5 per cent reservotion of governmenl offordoble housing lo

persons with disobilities ocross the boord. On educolion, they proposed review

of lhe educotion low for enforcement of enhonced copilqtion gronts with
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odjuslment depending on the different needs of children with speciol needs;

estoblishment ond strenglhening of educotion ossessment resource centres in

oll counties ond sub counties; ond continued curriculum implemenlotion ond

review lo occommodote the emerging needs of persons with disobilities.

357 The Notionol Youth Councll (NYC) ocknowledged thot the high cost of tiving

wos o globol phenomenon ond recommended thot the government offer the

youth tox relief to enoble them slort businesses so thot ihey con be oble to
employ other youth to reduce the number of unemployed youth in the

country. ln oddition, they proposed putting in ploce sociot proiective

meosures to cushion the youth from the rovages of o high cost of living.

358 The lnler- Religious Councll ot Kenyo (IRCX) submitted thot borrowing for

infroslructure projecls which hod led to lorge portions of nolionol revenue

going lo debt servicing should be reviewed. They proposed o ironsporent

oudil of Kenyo's notionol debt, ovoiling of funds lo the business community

including the micro ond smoll enlerprises, for creotion ol more employmenl

opportunities; ond reduction of lhe cost of power for the development of ihe

economy.

359 The Kenyq Notionol Chomber ot Commerce ond lndustry (KNCCt) supported

the implementotion of the Housing Fund os it would open up the construction

industry ond contribute lo creotion of employmenl. They proposed sociol

insuronce for oll Kenyqns ond provision of occessible finoncing lo businesses

lo ollow lhem rebuild businesses ollected by emergencies, politicol violence

ond noturol disosters. Fudher, KNCCI proposed the instilution of tox

intervenlions to cushion businesspeople especiolly during economic strife;

reengineering of Women Fund ond Youlh Fund with lhe oim of moking them

more occessible, tronsporent ond user friendly in order to mitigote the high

cost of living; ond creoting o produclion buffer for the notion.

360 The KNCCI further proposed lhol lhe government work wilh SACCOS in the

phose 2 of the Hustler Fund ihot lorgets persons in groups/chomos ond
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oppeoled for the governmenl to support the KNCCI with o speciol fund to

support businesses through copocity development, finoncing,

competitiveness ond morket occess. On educotion KNCCI, urged the

government to odopt the repori' on the CBC form of bosic educotion ond

listen to lhe people on lhe issue of lhe new university funding syslem to ensure

oll children hove occess io university ond college educotion. ln oddition, due

to on increose in the cost of bosic commodilies, il wos their opinion thot the

government should review its copitotion for primory ond secondory schools

ond ensure lhot oll children hove occess to food while in school. On sociol

welfore, the KNCCI proposed lhol o mossive compoign be conducted to

enroll more beneficlories.

361 The Turkqno Prolesslonols Associqllon proposed thot the notionol

government should enhonce the school feeding progrom ond increose

boording schools for sluden'ls from postorolisl oreos 10 improve occess lo

educolion ond retenlion ot schools: ollocole o speciol fund to supporl

postorolist communilies ogoinst hormful climotic chonges; ond operotionolize

the one-stop internotionol border points in Kibish, Todonyong, Nodopol ond

Lokiriomo to eose movement of goods ond services in order to bring down the

cost of doing business in Turkono.

362 The Cenhe for Multl-pqrty Democrocy (cMD- Kenyo) proposed the

omendment of Article 132 of the Constitution lo require the Presidenl to report,

os port of the Stote of the Notion Address, on fulfilling the obligotions of the

Stote under Article 43i loxotion should be conied oui with coreful

considerotion of their impoct on different segments of our society; ond

exponsion ond diversificotion of the tox bose to unlock new sources of revenue

lhol con be used to improve the lives of oll Kenyons. As such, the CMD- Kenyo

proposed thot the Constitution be qmended io bring obout the inclusivity,

clority ond incentives for slreomlined tox odministrolion.
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363 Mkenyo Dolmo, submitted thot there wos o need for o holis'tic qpprooch to

resolve the issues under considerotion by lhe Committee ond no'fed thot the

cost of living crisis wos driven by loxotion which wos in turn driven by the size

of government. There wos o need, lherefore, to oddress the size ond cosl of

govemmenf; increose produclivity: wisely ollocote scorce resources; deol wilh

coruption ond wosle ol ihe nolionql, county ond porostotol level; ond

engoge oll sectors of society so os to generote fresh ideos ond get their buy-

in.

364 The Mediq Council of Kenyo proposed the strengthening of enforcement of

Article 43 of the Constitution through robusl policies, effeclive implementotion

mechonisms qnd regulor monitoring ond evoluolion.

365 Moendeleo yo Wonowoke Orgonisolion proposed lhot the molters lo do with

the cosl of living be seporoted from politics becouse the high cost of living hod

been coused by exlernol foclors such os prolonged drought ond the Ukroine

wor. Further, they recommended thot the County Governments should

speorheod job creqlion os this wos the intention of devolving resources- to be

used in poverty olleviolion.

366 The lnlernotionql Commlsslon of Jurisls (lCJ) submitted lhot ensuring sociol

ond economic rights is o morol imperotive os lhese ore the cornerstone of

humon rights. lt wos lheir opinion thot Kenyo hod nol reolised these rights

becouse of the government's refusol to devolve certoin rights leoding to

confusion ond wdste of public resources. As such, they proposed thol

comboting conuption, implementing responsible bonowing proctices, ond

improving fiscol monogemeni would ollow Kenyo to ollocote resources more

elficiently, reduce inequolity, ond creole on environment conducive to
economic growth ond sociol progress.

367 The Homoboy lnlerloce Community Heotth Desk submiited lhqt Porlioment

should poss legislolion lo reduce the cosl of living lhrough oddressing lhe cost
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of fuel. They noted thot the cosl of luel in Kenyo wos higher thon in

neighbouring countries in Eost Afrlco.

368 Hon Amos woko, Attorney Generol Emeritus proposed lhot the provisions of

Article 43 were similor to the lnternotionol Covenont on Economic ond Sociol

rights, os such. the primory responsibilily in lhe provision of these rights loy in the

democroticolly elecled government. He submitled thol while the ottoinment

of these rights could not be immediote, ond therefore proposed thot the

government commit to providing these rights progressively. lt wos his opinion

lhot the cosi of living could only be oddressed by the counlry collectively

through o notionol consultotion composed of poli'ticol, religious, business ond

other leoders, which should deol with lhe notionol economic crisis ond come

up with woys of omelioroting the siluoiion ond inform Kenyons on the difficult

meosures thot would be employed to mitigote the effects of the high cost of

living. ln oddition, he recommended creotion of o poverty olleviotion fund lo

ossist vulneroble people who were not colered for by the Equolisotion Fund

provided for under Article 204 of the Constitution.

369 Professor Glthu Muigol, Attorney Generol Emerilus submitled thot ihere is

need for the economy lo function effectively for weolth to be creoled for

dishibulion to ochieve lhe socio-economic rights provided for in Arlicle 43. ln

his opinion, o key ospecl would be providing three meols in schools to ensure

thol pupils/ sludenls remoin in school. There wos lherefore o need to
progressively enforce socio-economic rights siorting with the communities thol

most need il. He olso offered thoi tox policies should be stoble to encouroge

investment; toxoiion should be equiloble: ond the government should

consider toxing lorge esloles e.9., worth over KShs.20 billion, os onolher woy of

roising revenue.

370 former Governor ol Klombu Counly. Hon. terdinond wollilu focused on lhe

issue of educotion ond offered thot the distribution of Bursories should not be

the duty of the NGCDF. He wos of ihe opinion thot distribulion of Bursories hod
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been used to setlle politicol scores through the children ond lherefore lhere

wos o need to estoblish o Nolionol lnstitution thot would be mondoted lo

distribute bursories. He further proposed thol students ocross the country

should be ollocoted o similor bursory omount becouse educotion needs were

comporoble throughout the counly.

371 The tormer Audilo. Generol, FCPA Edword Ouko submilted lhot the cost of

living issue could be oddressed by copping the cosl of running government

for lhe nexi three yeors. This would ollow the Kenyon economy to recover,

enobling lhe government to meet its obligotions under Arlicle 43 of the

Conslitulion.

372 The Ml. Kenyo Jurlsls noled thot. while citizens were obligoted to poy toxes,

the government needed to ensure their economic ond sociol rights to ollow

them to hove o dignified life. They recommended thot the cumulolive lqxes

for citizens should not exceed thirty percent.

373 The ClvilSociety Reterence Group submilted thot there wos o need to involve

'the citizens in oll ospecls of governonce. They observed thot the government

hod gone ogoinsl lhe wishes of the citizens who opposed the implementolion

of the Finonce Act,2023, porticulorly on the issue of toxes. They proposed thot

the government should be responsive to ihe demonds of the people of Kenyo.

374 Shlning Hope for Communitles (SHOFCO) submilted thoi Agricullure is the

lorgesl contributor to Kenyo's GDP, os such, boosting the ogriculture sector

would oddress the high cost of living, olleviote poverty, relieve hunger ond

tockle unemployment. SHOFCO proposed thot the Notionol Assembly omend

the lnigotion Act (No. l4 of 20191. the Kenyo Roods Boord Act (No. 7 of 1999).

the Rood Mointenonce Levy Fund Acl (No. 9 of 1993) and oll other relevont

lqws to- Chonge the'Rood Moinlenonce Levy Fund'to the 'lnfroslructure

Development Mointenonce Levy'. This would enoble the ogriculturol secior lo

benefit from the Rood Mointenonce Levy Fund to develop irrigotion

infrostruclure in oll ports of the country; hove the Nolionol lnigolion Authority
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become o beneficiory of the Fund; ond hove the Authorjty shore the funds

equolly in oll the 290 constituencies using the some slructure ihot lhe Kenyo

Rurol Roods Authority uses for shoring funds for moinlenonce of roods in oll the

290 consliluencies.

375 Klombu County Leodershlp Forum proposed lhe inclusion of Kiombu County

omong lhe beneficiories of the Equolisotlon Fund. They stoted thot there were

obout 500,000 people in Kiombu County who were living in object poverty,

noting thol not ollof Kiombu hod oroble lond. They proposed thot there should

be o voriolion on the crilerio used lo select oreos to benefit from the

Equolisotion Fund.

376 CPF Flnonclol Servlces submitted thot there wos need for Tox reforms which

would do owoy with personol toxes such os Poy os You Eorn (PAYE) ond hove

citizens poy toxes only when ihey consume, o Single tronsoction tox to be

known os Poy os You Spend (PAYS). They further proposed o Consolidoted

Sociol Security Fund which would be enlrenched in the Constilution ond would

be funded portly by toxes ond portly by contributions. The government would

then dispense with oll the other funds ond use lhe Consolidoted Sociol Security

Fund lo provide for Kenyons' sociol ond economic rights.

377 The Kenyo Kwonzo Coolilion submitted thot the government hod put in ploce

vorious meosures to ensure Kenyons' economic rights. There were olso plons

underwoy to oddress the costof-living issue such os rolsing ogriculturol

production through providing subsidies to formers for form inputs; long-term

housing finonce schemes to guorontee offtoke of Houses by developers: ond

giving incentives to developers. The government wos olso working on

enhoncing revenue collection through ouiomotion of vAT systems.

378 The Kenyo Conrerence of Colhollc Blshops (KCCB) submitled thot the cunent

froming of Arlicles 43 ond 26 (4) of the Constitution still promoted the issues of

reproductive heolth's rights in lerms of obortions. They olso stoted thot the cost

of heolth wos very high, some oreos of the counlry locked heollh focililies,
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there wos inodequote equipment in heollh focilities, o lot of jurisdictionol

conflicl between lhe notionol ond county government heolth seclors ond

especiolly, the hospilols, frequent strikes by the medicol personnel. conflict of

interest by public officers who were ollowed lo open their privote clinics, ond

conuplion ond the steoling of drugs ond equipment. They therefore proposed

the omendment of Article 43 (l) (o) ond Article 26 (4), to cleorly stote thot

obortion is outlowed in Kenyo; relooking ot the Nolionol lnsuronce Model to

moke it offordoble for the poor, omendment of Article 186 ond the Fourth

Schedule to the Constitulion to provide thot the functions of the Level lV, V

ond Vl Hospitols be ossigned to lhe Notionol Governmenl to ensure lhot there

is proper odministrotion of lhese hospilols; omendmenl of lhe Heolth Act to

restroin public officers from opening ond running privqte clinics; ond

omendmenl of the NHIF Act ond ony oiher Heolth Lows lo hove on

emergency fund lo coter for ony emergency issues frorn potients.

379 On the issue of occessible ond odequole housing ond reosonoble slondords

of sonilolion, KCCB wos of lhe opinion thol the Governmenl's Housing

Progroms hod foiled in the post ond therefore the Government should only

concentrole on creoting on enobling environment ond developing good

policies for the Housing seclor. The KCCB therefore, recommended thol lhe

Finonce Act be omended to remove the Housing Tox Levy.

380 On the issue of freedom from hunger ond odequole occessible food of good

quolity the KCCB wos of the opinion thot lhere wos o lol of food thot went to

woste due to inodequote storoge fqcilities ond lock of occessible morkets.

They proposed the enoclmenl of o Food Securily Act, implementotion of

meosures to promole food production in Kenyo, corrying oul meosures lo

promote Agriculturol produclion, giving formers priority when it comes to

giving out food ond buying of lood by the Government, putting in ploce

meosures to prevent interference with food sofety, ond developing o progrom

to provide food to lhe people who could not offord.
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381 On the issue of odequole cleon ond sofe woter the KCCB proposed thot the

Environmen'fol Monogement ond Coordinotion Acl be enforced to ensure

tho't the woter is proiected, meosures be put in ploce lo cleon up the rivers,

more doms be built especiolly in oreos thot flood so thotwhen there ore floods.

the woters con be stored. ond the woter supply system be improYed.

382 On the issue of sociol security, the KCCB submitted thot they hod received

reporis of corruption in the sociol security schemes ond lhot there were deloys

in lhe releose of reliree's pensions. They proposed the streomlining of the sociol

security schemes, slopping conuption in the retirement benefit schemes, ond

timely releose of pensions to the reltees.

383 On the issue ot provision of oppropriote sociol security lo persons who ore

unoble to supporl themselves ond their dependenls, the KCCB recommended

investigotions ond stopping ony conuption in the Cosh Tronsfer Sysiem. They

proposed thot the Government should ensure thqt onyone who quolifled for

ossislonce ond wos eligible, wos enrolled for the some ond thot the cosh

should be releosed in o timely monner.

384On the issue of educotion, the KCCB noted thot there were inodequote

educotion focilities, limited funding, lock of lronsporency in lhe university

flnonciol model ond lock of jobs for groduoles. They lherefore proposed lhe

slreomlining of the educotion system, building odequote educotion focilities,

improving tronsporency in lhe Universily Educoiion Finonciol Model especiolly,

the HELB system, ond developing policies thot would creote iobs for the

groduotes.

385 The Kenyo Nolionol Commlssion on Humon Rights (KNCHR) submitted lhot the

Constitution protects Economic ond Sociol (ECOSOC) rights under Article 43

ond provided for dignity ond security of ihe person. lt wos their opinion thot

the High cost of living hod impocted the security, dignity of the Person, Heolth

ond Nutrition/food/ hunger. The Commission submitled thot the Kenyo

Economic Survey of 2023. hod indicoted thot the inflotion role for lhe yeor
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2022 wos 9.67o which hod o negotive effect on low-income households due to

increosed cost of living, beoring in mind thol 777. ol v,to(kets eorned less thon

the minimum woge, which covered opproximotely holf of living costs. lt wos

their opinion thot the Cost of living hod skyrocketed ond thot the Stote needed

lo cushion vulneroble Kenyons ogoinst ihe vogories of ihe economy. ln this

regord, the government wos obligoted to loke oll the meosures necessory to

combot illicit finonciol flows ond tox ovoidonce wifh o view to roising noiionol

revenues ond increosing relionce on domeslic resources, to ensure lhe

progressive reolisolion of economic, sociol, ond culturol righls, porticulorly the

righls lo housing, woter ond sonitolion, sociol security, heolih ond educotion.

386 The Commission further recommended the following meosures lo the

government to oddress the currenl high cost of living-
(i) Strengthen ihe invesligolion of coses of conuplion ond the

prosecution of those involved in conuption by enhoncing the

investigotive copocity of public proseculors ond ensuring the

independent tunctioning of the Ethics ond Anli-Conuplion

Commission.

{ii) The Ministry of Agricullure should ensure thol ihere ore odequote

food reserves lo cushion Kenyons ogoinst the ever-increosing

droughls ond olher noturol colomities due lo climote chonge.

{iii) Ensure odherence to the Abujo Declorolion by setting oside l5% of

their (notionol ond county governments) respective budgels to

heolih ond hove o zero-retention pollcy for potients' bodies thot ore

of'len detoined lor non-poyment of hospitol dues.

(iv) NHIF should enhonce lhe recruitment of more beneficiories to lessen

out-ol-pocket expenses lhot the underprivileged mojority of the

Kenyon populolion con ill offord.

(v) The billing for services ot public hospitols should be reconsidered.

Reloted oilments con for insionce ottroct o slondord chorge.



(vi) Enhonce occountobility in service delivery ond the use of public

funds 1o ensure thot funds meonl for lhe fulfllment of Arlicle 43 ore

not misopproprioted.

(vii) Ioxotion especiolly on bosic commodities ond criticol foctors of

production such os fuel be reconsidered.

(viii) Effective public porticipolion on lows offecting cost of living.

387 The Federollon ot l(enyo Employe.s while ocknowledging the high cost of

living ond its impoct on employers ond workers, mode the following

recommendotions to oddress the issue- Promote volue oddition, volue choin

development, morkel occess ond supply choin developmenl; enhonce ond

simplify occess to finonce, quolity informotion ond modern technology:

enhonce efficiency ond konsporency in provision of governmenl services;

remove red-lope ond boniers to business operotions ond growth; esloblish

County Competiiiveness index ond MDAs scorecord on odherence lo Service

Delivery Chorters; ond fully implement the EAC common Morket prolocol,

AfCFTA, AU Treoties ond fullcommilment to the AU Agendo 2063.

388 The Nolionol Council ot Churches in Kenyo proposed thot the Finonce Act

2023 b,e reviewed to reduce the lox burden imposed on the people. This would

provide incenlives to micro ond mocro investmenis which ore the core drivers

of economic recovery of the nolion. Further, the Council recommended o

forensic oudii of lhe notionol debt 1o ensure lhot Kenyons poid bqck oniy

those debls thot were legitimotely token ond used for the benefit of the

people of Kenyo.

389 The Publlc Service Commission (PSC) submilted thot ihe rising cost of living

hod conlinuously impocted negoiively on Public Officers, which hod resulted

in low morole, poor performonce ond poor sociol welfore of offlcers some of

whom were depression for, omongst other reosons, the inobility to meel their

finonciol obligolions os ond when they fell due. The Commission offered thot

Doto held by the Stote Deportment for Public Service showed thot 12,532
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public officers hod sought psycho-sociol suppod in lhe Finonciol \eot 2022123

os compored to 6,616 in the finonciol year 2018/ l9 representing on increose

84%. Fuihet, mojority of public officers were servicing mortgoges either

through the Civil Servonts Housing Scheme or other Non-Public Schemes. This

offected their disposoble income ond in essence their quolity of life. Public

officers were unoble lo mointoin the 1,/3 of net solory requirements thereby

cousing pecuniory embonossment to the officers. The Commission hod occess

to the public service poyroll monogemenl system which showed thol out of

79,253 public officers in the civil service, 17 ,132 (21 .62%) eorned less thon l/3

of their bosic solory. Additionolly, out of 31,892 officers in the prisons service,

13.661 142.8374 eorned less thon l/3 of their bosic solory. ln the disciplined

services, out ol 106,667 officers. 51,784 (48.55%) eorned less lhon l/3 of lheir

bosic solory.

390 lt wqs the PSC'S submission thot lhis doto pointed o grim picture ol the

situotion thot public officers were foced with os ond when odditionol loxes

ond levies were introduced in lheir poycheck. The Commission iherefore

recommended thol either the toxolion regime be reviewed, or o considered

woge increose be mooted or public officers who ore servicing mortgoges be

exempled from odditionol ond similor levies/ toxes so os to give relief to public

officers ond boost performonce ond delivery of services. The Commission olso

recommended thot implementotion o, the housing levy should be stoggered

ond possibly the Government should consider bosing the levy on the bqsic

solory rother thon the gross solory in the similor monner lhe NSSF conlributions

were reformed. This would cushion employees from the odverse etfects of the

oll-round increose in loxes and ensure thol oll employees were, in os much os

possible, within the l/3 of net solory requirement. The Commission olso

recommended the review of the number of levies ond the VAT imposed on

fuel so os to reduce the cost of fuel thot hod o ripple effect on the cosi of

living.
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391 lhe Almio lo UmoJo One Kenyo Coollllon expressed grove concern obout

the cunent high cost of living crisis ln Kenyo. The Coolition submitted thot the

cunent level of cost of living wos not only driven by higher honsport costs, ond

energy ond food prices but olso for the creotion of budget deflcits 'through

public bonowing domesticolly ond exlernolly. Azimio wos porliculorly

concerned obout the impoct of the Appropriotion Act, 2023 ond Finonce Act,

2023 on the cunent high cost of living. lt wos the view of the Coolition thot

these two inslrumenls undermined the fundomentol rights of Kenyons

guoronteed by the Constitution, porticulorly the sociol ond economic righls

contoined in Article 43 of the Constilulion.

392 while recognising thot the current high cost of living crisis wos os o resull of o

combinotion of chollenging globol ond domestic foctors, ol the domesiic

level, lhe Governmenl ond ihe people of Kenyo hove the responsibilily ond

copocity to oddress ond neutrolize the crisis through decisive odministrotive,

policy ond legislolive interventions. Azimio submltted thol unless immediole

meosures were token to reverse the situoiion, lhe crisis would continue to

worsen os ihe cost of doing business becomes unsustolnoble, investors shy

owoy from the Kenyon morket ond risks of sociol unrest ond civil disorder

increose.

393 Azimio thus held lhe view thot in order to oddress the cost of living crisis in the

medium to long term, the plonning ond budgeting processes must be rights

bosed ond people-ceniric, demonstroting prudent ond responsible resource

use ond promoiing economic ond sociol equity. Azimio lo Umojo One Kenyo

Allionce Coolition, therefore recommended the following immedlote

meosures:

a) Adminlshotlve Meosures: Toke immediote steps to decisively deol with

the scouroe of corruption. Some of the meosures include, but ore not

limited to: comprehensive oudit of the notionol budget to ensure ihot it

oligns with constitutionol requirements ond public officlols recusing

Repor, ol ihe NorionolDiologue Commiltee lN^oco)_ November 2023 r09



themselves from decisions where conflicts moy orise.This would require

legislolion prohibiling public offlcers from engoging in privote business

while in service; o comprehensive system of rewords, incentives, ond

penolties; moking informotion on osset declorotions ond public

procurement processes eosily occessible to ollow journolists ond

reseorchers lo scrutinize vulneroble sectors ond doto ihol moy be prone

to conuption; seoling internotionol loopholes for focililoting illicit flow of

proceeds of conuption; ond putting in ploce meosures lhol improve the

purchosing power of citizens ond the cosh flow in enterprises. This should

specificolly torget reviewing of toxes lhot hove odverse impoct on

individuols. fomilies ond businesses

b, Pollcy Meosures: Reduclion in the budget for locol ond internotionol

trovel by public servonls by 30 per cent; reduction of wosioge,

inefficiency ond uneconomic use of toxpoyers' monies; ond ihe

decongestion of prisons by reducing lhe prison populotion from 66,000

to 32,00O to bring Kenyo in line with internolionol stondords ond sove nol

leis lhon KShs '18 billion qnnuolly.

c, LegislqllYeMeosures:

fl, Review the Approprlqlion Act, 2023 wllh o vierv lo

Reducing ollocotion to Trovel (domestic ond inlemotionol) by

30%. This will leod lo o soving of KShs 230 billlon.

Reducing ollocotion to Stote Deporlment for Correctionol

Services by KShs.lS bllllon by reducing the number of lnmotes

from 66.000 to 32.00O.

Reducing ollocotions lo Office ond Generol Supplies Services by

25%. A soving ol not less thon KShs.60 billion will be mode.
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(ttl Revlew lhe Flnonce Acl, 2023 tyilh o view to:

. Reducing VAI on petroleum products by 50% from lhe cvnenl 167o

to 8%.

. Reducing Rood Mointenonce Levy by KShs.5.00 per litre. from the

cunent KShs.18.00 to KShs.l3.00.

. Reducing Petroleum Development Levy by 50%, trom the cunent

KShs.5.40 per litre to KShs.2.70.

. Zero-roiing VAT on bosic food iiems.

. Removing excise dulies on locolly published books ond

educotionol moteriols.

. Scropping the Affordoble Housing Levy.

. Revert the turnover lox to levels in the Finonce Ad,2422.

. Zero roting content creotion.

. Reinstoting l6% VAT on honsler of business os o going concern.

. Reinstoting 16% vAI on helicopiers. helicopter porls ond

occessories.

394 Azimio held thot the foregoing meosures would leod to subslontiol sovings in

the recurrent expenditure which should cushion the people of Kenyo from

negotive impocl of excessive toxotion. The proposed odministrofive, policy

ond legisloiive recommendolions for immediole intervention would olso

oddress the criticol fiscol ond finonciol oreos with the oim of foslering fiscol

responsibility, optimising resource ollocotion, ond stimuloting economic

growth. The proposed reforms in both Appropriotion ond Finonce Acts ore

cruciol steps toword ensuring o more efficient ond sustoinoble finonciol

fromework.

395 Azimio further recommended the following meosures in the medium lo long

term:
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(o) estoblish the Notionol Treosury os on independenl institution os

conlemploied by the Constituiion to effectively serve both levels of

government independently;

(b) reinstote the Notionol Economic ond Sociol Council;

(c) odopt o rights. functon ond zero-Bosed Budgeting opprooch lo

ensure reolisotion of Article 43 sociol ond economic rights, eliminote

the mismotch between functions ond resources ond io lome

conuption ond wostoge of public funds ond ever-spiroling expenditure

in governmenti

(d) review the Public Finonce Monogement Acl,20l2 ond review/repeol

the lntemotionol Monelory Fund Act ond the Bretlon Woods

Agreemenls Act, 1963 to olign with the public finonce principles ond

processes in Chopter l2 of the Conslitution ond to promote the

octuolisolion of rights guoronteed under Article 43;

(e) omend Article 203 (2) to increose the minimum ollocotion of shoreoble

revenue to counties from l5% to o minimum of 35%:

(f) omend Article 223 to limit supplemenlory oppropriotion lo

emergencies if the monies in lhe contingencies fund is insufflcienl to

meet such demondj

(g) omend Nticle 2251o empower the Notionol Treosury lo suspend lhe

tronsfer of funds to o stote orgon, publlc entity or county governmenl

where there ore serious ond persistent breoches to set finonciol

conlrols, ond to toble such oction lo lhe relevont house of Porlioment

for opprovol.

Furlher Engqgemenls on lhe Cosl ol Livlng

396 At its sitting held on 23'd October 2023 the Committee. in line wilh the

Porliomentory resolution thot outlines irs mondote, resolved lo engoge experts,

professionols ond other technicol resource persons on the sub-issue ol cost of

living ond reloted motters. The engogemenls were intended to ensure lhot lhe
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commitlee odequotely deliberoted on the importonl ond complex issue of

the cost of living ond come up with recommendotions of how to oddress the

issue in the shori. medium ond long term. ln this regord, the Committee invited

the following inslitutions ond offices lo o roundtoble meeting -

(i) The NotionolTreosury ond Economic Plonning

(ii) The Ministry of Energy ond Peholeum

(iii) The Stote Deporiment for Housing ond Urbon Development

{iv) The Office of the Controller of Budget

(v) The Porliomentory Budgel Office

(vi) The lnstitute of Economic Affoirs

(vii) The Society for lnternotionol Developmenl

(viii) The lnlernqtionol Budget Portnership- Kenyo

{ix) FCPA Hon. Billow Kenow

397 The Notlohollteotury submitled thol the Cost of living in Kenyo wos meosured

by Consumer Price lndex [CPl) reporled by lhe Kenyo Notionol Bureou of

Stotislics. The CPI meosures inflotion by trocking the chonges in prices poid by

consumers for o bosket of goods ond services over lime. lt wos lhe Ministry's

submission thot inflotion rote remoined obove the government torget ronge

of 5l 2.5 percent kom June 2022 to June 2023 indicoling thot ihe cost of living

wos high during the period. This wos o resull of increose in commodity prices

porticulorly food ond fuel due to multiple shocks thol impocted lhe economy.

The shocks included:

{i) Lingering effects of COVID-19 pondemic, especiolly in Chino thot

resulted to supply choin disruptions;

{ii) The Russio- Ukroine conflict ond subsequent sonctions thot disrupted

world morkels, most notobly through shorply roising globol commodity

prices; ond

(iii) Climote chonge thot qffecled ogricullurol productivity ihrough the

impocl of lhe prolonged drought thot led to hlgher food prices ond
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exocerboting food insecurity in vulnerable regions such qs the orid ond

semi-orid regions.

398 lt wos the Notionol Treosury's submission thot the rising cost of living wos due

to o combinqtion of the ongoing lightening of monetory policies by the

odvonced economies to oddress infloilonory pressures, specificolly the

heodwind for o strengthening dollor, the depreciolion of lhe Kenyo shillings,

fuel price increoses internolionolly, ond elevoted commodity prices. The rising

cost of living wos olso o resull of ineffective or inodequote policy iniervenlions

such os subsiding consumption of goods insteod of production, gops in food

supply choins thol contributed to import dependency ond post horvest losses.

399 The Notionol Treosury submitted thot the Government hod put in ploce

severol meosures to reduce the cost of living through the implementotion of

the Botlom-Up Economic Tronsformotion Agendo. The Governmenl's

development ogendo recognized lhe importonce of mqnoging the cost of

living though welljunctioning rnorkets to enhonce produciivity, ovoilobility

ond qffordobility of goods ond services for oll cilizens. Focus wos on increosing

employment, more equitoble distribution of income, sociol security while olso

expqnding the tox revenue bose ond increosed foreign exchonge eornings.

The Government hod qlso token o long-term susioinoble opprooch of

subsidising production of goods insteod of consumption to respond to the rising

cost of living. Such meosures include fertiliser subsidy progrom ond woiver of

duv for impodotion of key food products to bridge the food stocks deficil os

well os lower ond stobilised food prices ond onimol leeds. The Government

conlinued to preserve mocroeconomic stobility by ensuring inflotion remoined

within torgel ronge through odopting timely ond odequole monelory policy

interventions. There wos still pressure on inflolion from food ond fuel but nol

core inflotion.

400 The Notionol lreosury stqted thot Government inlervenlions were required to

conect morkel foilures which occured due lo obuse of morkel power,
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informotion osymmetry ond negotive morket externolities. ln this regord, the

Government hod estoblished the Finonciol lnclusion Fund {Hustler Fund) to

provide occess to offordoble credii to individuols and MSMEs ond encouroge

sovings ond reviewed the policy in the energy seclor wlth the oim of

developing ond diveBifying this morket further by improving sourcing ond

supply of cooking gos thot inevitobly hod resulted in high costs thot olso drove

domestic inflotion costs. As port of Drought Mitigotion meosures ond climote

odoptotion progromme, the Government hod inifioted o Notionol Tree

Plonting Compoign thot soughf to enhonce notionol lree cover ond initioted

new dom constructions to oddress drought concerns ond ensure Kenyo hod

enough horvested woter to focilitote o woler monogement strolegy for

irrigotion for food produclion.

40l The NotionolTreosury stoted lhot they hod fostered stobilisotion of lhe foreign

exchonge morket enobled by lhe government-lo-government peiroleum

supply orongement thot hod enobled Kenyo to extend the credit period for

petoleum imports from 30 doys to 180 doys.

402 On the implemenlotion of the Finonce Act 2023, the Minislry noted thol the

tox meosures in the Finonce Act 2023 in oddition to roising revenue to finonce

the Government ogendo olso oimed ol bringing equity ond foirness to

toxotion ond reducing the cosl of living. Over the yeors, petroleum products

hod received preferentiol lox treolment groduqlly tronsilioning from exempl

stotus in 2013-2018 to I % from 2019-2023. The continued proctice by the

government to subsidise the cost of fuel by levying o preferentiol tole ol 8%

wos distorting ihe morkel, yet the economy should be operoting on principles

of demond ond supply. ln this respect, the Notionol Assembly omended the

VAT Act to remove lhe preferentiol role on petroleum products so thot the

product would be subiecl to the stondord vAT rote ol l6 percent. Olher

meosures included in the Finonce A,ct,2023 oimed ot bringing equity ond

foirness to loxotion include:
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(l) lntroduclion of wilhholding tox on digitol content monetisotion ot 5% for

residents:

(ii) lntroduction of withholding tox on soles promolion, morketing,

odvertising services ot the rote of 5% of the gross omount

(iii) lncreosing lhe role of turnover tox lrcm 1% lo 3%

(iv) lnhoduction of digilol ossets tox ot 3% of the volue of the osset

{v) lntroduction of two odditionol PAYE bonds of 32.5% for onnuol income

of KShs.3, 600,000 obove the 30% iox bond ond 35% for incomes obove

KShs.9, 600,000 per onnum. This wos meont to enhonce progressivity of

loxotion of personol income ond shore lhe tox burden.

403 lt wos lhet submission thol the Finonce Act 2023 olso oimed lo prolect locol

industries from competition from imported goods, iniroduced the Affordoble

Housing Levy lhot would focililote consiruclion of Affordoble Housing Uniis

expecled thot ii would creote new jobs, both dlrect ond indirecl omong the

professionols, youth ond MSMEs in generol, olong the production volue choin.

Itwould olso provide o morket for suppliers ol row moleriols fo|lhe construction

of lhe housing units, omong other benefils lo the economy.

404 The Notionol Treosury mode o submission on the implicotion of removol of ony

toxes, levies or chorges to cushion Kenyons ogoinst the high cost of living ond

the otlendont effects on the economy. They ovened thot considering oll the

obove meosures hod been foctored in lhe revenue proiections thot informed

lhe F\ 2023/24 budget, the removol would result in o revenue shortfoll hence

negotively offecting the implementotion of the FY 2023/24 budgel. Ihe

government would ogoin hove no revenues or flexib,ility to cushion Kenyons.

Furlher, it would result in more bonowing ond worsen the counlry's economic

situotion considering thot it wos olreody negolively impocted on occount of

existing loons due lo cunency depreciotion. On the overoll, it would negoiively

impoct implemenlotion of Boltom-Up Economic Tronsformqtion Agendo

(BETA) of the governmenl ond lhe development discourse of the economy. lt
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wos their view thot lhe cunent cost of living debole wos o resultont foctor on

post policy mistokes thot hod been costly to the economy though creoting

distorlions ond the odjustments would lhus be coslly in lhe short term.

405 The Mlnislry ol Energy ond Peholeum submitted lhot they hod been

speorheoding the implementolion of vorious projects ond initioliYes to ensure

odequote ond relioble energy services, while ot the some lime seeking to

reduce the cost of electricily ond petroleum producls in order lo moke Kenyo

o compeiitive investment destinotion.

406 The Ministry submitted thot it hod put in ploce meosures to reduce the cosl of

petroleum products by renegotioling Freight ond Premium (F&P) under lhe

Government-to-Government orongement in september 2023 which hod

reduced lhe monthly demond for USD ond hence ollevioted lhe depreciotion

of the KES for o net positive effect on petroleum pump prices; ond pump price

stobilisotion under the Petroleum Developmenl Levy Order,2020 to cushion

consumers.

407 with regord lo the cost of electjcity. the Ministry informed the Committee thot

lhe cost of electricity to end-user comprised- energy cost rotes thol were

primorily dependent on lhe power purchose ond the tronsmission ond

distribution costs (58%), toxes ond levies {16%) ond poss through costs of fuel

cost chorge, forex ond inflotion odjustments costs (26%).

408 ln oddition. the Ministry submitted thot oll electricity toriffs in the counlry were

set ond reguloled by lhe Energy ond Petroleum Regulotory Authority (EPRA)

os per Section ll (c) of the Energy Act, 2019. The policy objectives of ony

Electricity Torif f Review included:

(i) Economic Policy {ochieve elficient resource ollocofion)

(ii) Finonciol Policy (ensure short- ond longjerm finonciol viobility of seclor

utilities)

(iii) Sociol Policy (cross sub'sidisotion qmongst consumers)- Domeslic ond

smoll Commerciol Lifeline Cotegory
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409 The Minisw stoled thot the two mocroeconomic foctors lhot hod contributed

to the increose of elechicity cosl were the ropid depreciotion of the Kenyo

Shilling ogoinst moior foreign curencies ond inflotion pressure thol hod pushed

up operolionol costs.

4l0ln order to reduce the cost of power, lhe Ministry submitted thot they hod

focused on oddressing the power purchose costs. This wos expected to hove

the highesi impocl on the cost to lhe end user os il occounts for sixtyjive per

cenl 165%l of the end user cosl of eleckicity even os other cost reduclion

meosures were pursued. There were olher initiotives thot the Energy sector led

by'the Ministry of Energy ond Petroleum wos pursuing to ochieve reduction in

Power Purchose costs including-

(i) Renegotiotion of the existing operotionol Power Purchose Agreements

(PPAs) of Kencen ond lndependent Power Producers {lPPs) with o totol

power purchose cost of KShs.l43 billion (June 2023). The renegotiotions

were in progress;

(ii) Non-renewol of the expiring expensive Power Purchose Agreemenls

(PPAs);

(iii) Exploring use of Bottery Energy Storoge System (BESS) os o meons of

storing "excess power" during off-peok periods ond utilising it during

peok hours thus ovoiding the use of thermol power plonts which were

expensive to run. This would conlribute to efficient utilisotion of the

ovoiloble instolled copocity;

(iv) Operotionolisoiion of the energy ouction fromework for new renewoble

energy generotion prolects lo benefit from competilion in order to drive

down power generotion costs hence lower toriffs. The Ministry hod

olreody developed o Droft Renewoble Energy Auction Policy iREAP)

while Regulotions to operolionolise this were under development by

EPRA;
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(v) Adoption of Regionol power trode in order for ,he country to benefit

from the lower cost of supply, enhonce system stobility ond reduce

copocity poyment costs ossocioted with new generolion procured

using the current power purchose model. The rollout wos expected in

the medium termi

(yi) Hybridisotion of off€rid thermol slotions to reduce diesel fuel costs wos

ongoing with four projects {Merti, Hobosweni, Eldos ond Elwok) torgeted

for completion by December 2024. Additionolly. o project to connect

Lodwor to the grid hod been proposed;

(vii) Accelerotion of geothermol explorotion in Menengoi ond Boringo (Siloli

ond Poko) ond development os lhe power bose lood. This would

reduce dependence on thermol generotors os o bose lood ond further

reduce costs of power;

(viii) Ensuring thot oll future Vorioble Renewoble Energy (VREs) Generolion

plonts were instolled with boitery storoge to ensure lhe need to dispotch

other more expensive generolion to bridge the gop creoted by

voriobility which further increoses lhe cost of power;

(ix) The Ministry wos exploring woys 10 stondordise lhe Counlry's Heovy Fuel

Oil (HFO) specificotions in order to ollow tor bulk importotion of HFO to

benefit from economies of scole:

(x) The Ministry wos working together with relevonl security ogencies to

eliminote lronsformers, lronsmission line steel towers ond other power

infrostructure theft ond vondolism thot increosed the operotionol costs

thot further increosed the cosl of power. Alreody the Energy Police Unit

(EPU) wos formed ond operotionol to oddress security chollenges within

the sector:

(xi) Promote the offtoke of off-peok toriffs. cleon cooking ond e-mobility lo

further drive demond which reduced the overoll costs per unit of

electricity;
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(xii) Completion of crilicol generotion, tronsmission lines ond substotions lo

enhonce the stobility of power thus increosing the demond ond uploke

of power;

(xiii) Switch to renewoble energy sources such os solor or wind power, which

could offer low prices while olso reducing their corbon footprinl;

(xiv) The Ministry continued lo loke odvontoge of innovotive finoncing such

os the Green Climole Fund which were cheoper sources of llnonces to

fund progrommes ond projects thus contributing to lower cost of

projects in the long run; ond

(xv) lmproving 'tronsporency ond occounlobility in power procurements

lhrough stondordised PPA ond strict odherence lo lhe relevonl lows ond

regulotions.

4l I The Stole Deporlmenl tor Housing ond Urbon developmenl submitted thot the

Government of Kenyo hod o gool lo deliver housing on ownership lerms for

the Kenyon citizens with on ombilion to move from 30,000 mortgoges to

1,000,000 mortgoges with fovouroble ownership lerms lhot hove monthly

poyments os low os KShs. 5,000. The Government olso oimed to bridge the

onnuol gop of 250,000 homes by ociivoling projecfs ocross the notion. ll wos

their submission thoi this ombilious progrom could be ochieved by- focusing

on the pipeline to lounch reody projects on both notionol ond county level;

promoting economic recovery by linking MSMES ond Juo Koli sector to ihese

projecls; ond mqking provisions in legislotion for cheop ond stoble finoncing

thot will underwrite projecls en mosse.

412The Deportmen'f of Housing opined thot in o conlrocling economy, lhe

primory torget should be not lo get into recession. Foiling to oct wos nol on

option for developing economies which hod crilicol development needs,

mony of which were exposed during economic downturns including limited

resilience in lhe economy, lock of sociol sofety nets, ond impoct on quolity of

life due to disrupted supply choins. ln oddition, they submitled thot on
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economlc recession would creote o perfect storm triggered by high debt in

hord cunency, curency devoluolion, high inflotion, rising inleresl roies,

uncertointy, ond limiied revenue collection due to decreosed spending lt wos

thet submission ihol Kenyo olso foced high unemployment rotes, youth bulge,

conhocling monufocluring. prolonged droughl, impoct of COVID I9

economic slowdown, impoct of Russio-Ukroine crisis, ond impoct of US

government increosing interest rotes (copitol flight).

413 The Stote Deporlment wos of lhe opinion thot severol strotegies could slem o

recession under these conditions- Creoting consumptive demond,

encouroging spending, ond creoting iobs in industries with multiplier effects. lt

wos their opinion lhot investmenls in infrostructure mosi often hit these lhree

poinls. They further submitted thot investments in housing prolects would help

the Government to issue o "stimulus check" which would moke lhe required

inveslment in housing which in turn would expond enierprise ond creote jobs

for the benefil of citizens. li wos their posilion lhot this would only be possible if

investments were ot scole, ond lherefore the Housing Levy would be o criticol

port of the finoncing solution lor resolving systemic chollenges in provision of

housing.

414 lt wos their opinion thot lhe Housing Fund would mobilise copitol, offer

cerlointy of soles in lhe form of on offjoke underloking lo developers, ond

provide occessible finonce for home buyers through o Notionol Tenont

Purchose Scheme.

415 The Olffce of lhe Conholler of Budget (OCOB) observed thot the high cost of

living in Kenyo wos coused by foctors reloied to operotions within ihe Notionol

ond County governmenl. These include- pending bills, misuse of Article 223

of the Conslitution on supplemenlory oppropriotion, huge public debt. poor

prediction of revenue ond expendilure, unexpected shocks lo the Budget

within o fiscol yeor, under performonce of own-source revenue collections by
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the counties, high expenditure on Personnel Emoluments by Counlies, qnd

bonowing to fund solories ond operotions, qmong olher foctors.

416 The Controller of Budget proposed the following inlerventions to oddress the

cost of livingF-

{i) review of the existing tox structure to ensure thot it did not unduly

burden low-income households. ln oddition, pursue on oplimol tox

rote thot moximises government revenue without discouroging

economic octivity:

(ii) implement stringent meosures to eliminote conuption ond ensure

proper utilisotion of public funds for the benefil of the cilizens;

(iii) strengthen Sociol Sofety Nets to ossist vulneroble populotions, such

os the elderly, disobled, ond low-income fomilies;

{iv) encouroge porinerships between the public ond privole seclors to

invest in cruciol infrostruclure projects;

(vJ implement stricl fiscol discipline meosures to ensure prudenl use of

public funds;

(vi) invest in Agriculture lo boost ogriculturol productivity, reduce food

imports, ond stobilise food prices in the morkel;

(vii) foster the growth of locol induslries by providing incenlives,

subsidies, ond inf rostructure supporl;

(viii) encouroge the monufocturing sector to produce goods locolly,

reducing relionce on imports ond subsequently lowering consumer

prices; ond

(ix) improve on the quolity qnd occessibility of educolion ond

heolthcore services lo reduce the burden of privote spending on

these essentiol services.

4l7The lnslilule ot Economic Affoks (lEA) submitted thot some sectors of the

Kenyon economy hod not recovered from lhe impocl of Covid- l9 pondemic.

The lnstitute noted thol the economic stimulus provided by the Noiionol
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Treosury should be proportionote to the economic effects of lhe pondemic.

They noted thot the resources ollocoted for economic slimulus covered

productive ond service sectors lhot included ogriculture, heolth, educotion,

drought response, policy, introstruciure, finonciol inclusion, energy ond

environment conservotions. The economic stimulus wos therefore insufficienl.

418 The lnstitute noled thot the poor performonce of lhe economy could be

ottributed to debt distress, hisloricol policy missteps on foreign exchonge,

globol economic conditions ond o constroined fiscol spoce.

419 Regording the tox regime. IEA noted thot Kenyo's tox system foced

chollenges including incoherence of lox policy; unfoirness ond lock of

inclusion; complexity of tox policy ond lock of lronsporency. Further, the

structure of the economy, including the existence of hord io tox sectors such

os ogriculture ond lorge informol sectors complicoted lhe tox system.

420 IEA proposed o number of policies to conloin high cost of living including

fiscol response such os lox relief, VAT exemptions, expenditure on subsidies on

essentiol commodities ond sociol proteclionj tightening of the monetory

policy; onchoring qllsociol proteclions in o stqtule omong others.

421 The lnstitute proposed the following reforms lor esloblishing on ellicient lox

system:

(i) No/,ono/ fax policy - on eflicient ond foir tox syslem ihol promoles

equity in tox odminishotion ond predictoble tox environment for

businesses to operote. The objective should be to expond the lox

bose so os to enhonce foirness ond equily in tox system.

lii) Medium ferm Revenue Stroregy- provide o comprehensive

opprooch of undertoking effective tox system reforms for boosling

tox revenues ond improving the tox system over lhe medium term.

422 The Porliqmenlqry Eudget office (PBo). mode o presentotion on the stote of

the economy, proposing review of toxes, levies ond chorges to cushion

Kenyons ogoinst ihe high cost of living, qnd performonce of lhe Housing Levy
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Fund. The Office submitted thot the decline in growlh rote of lhe economy

could be ottributed to-odverse weother conditions, the COVID-19 pondemic,

the Spillover effects of Russio-Ukroine Wor, ond Globol inflotion. ln oddilion.

the trend in lhe Purchosing Monogers lndex (PMl) indicoted deterioroling

business conditions ond o decline in business octivity for the betler port of 2023.

The PBO submitted thot other risks to economic growth included- inpul cost

pressures due to high inflotionory pressures orising lrom fuel bills; cunency

depreciotion; declining domestic demond/purchosing octivity; reduclion in

development expenditure; commodity price volotilily; ond continued

tightening of globol finonciol morkets.

423 The Office proposed thot the government should continue pursuing the key

drivers of economic growth such os- recovery of the ogriculture sector, o

resilient services sector, ongoing public sector inveslments, in priority volue

choins ond the construclion sector due to rollout of lhe offordoble housing

progromme, robust prjvote sector investmenl due lo eosing of globql

commodity prices ond supply choin constroints ond enhoncing domeslic

demond. ln oddition, PBO proposed thot the government should work on

revitolisotion of exporls, rqtionollsing imports, scoling down on externol

bonowing, ond the CBK developing mechonisms to oddress speculotion.

424 On lhe Housing Levy Fund, the P8O submitted thol in the 2023124 apToyed
budget estimotes, the expected collection from the Notionol Housing

Development Fund wos KShs.63.22 billion. However, there wos no cleor

fromework in ploce for the releose of funds from the Notionol Housing

Development Fund io be used in implemenling lhe Housing progromme.

Further, lhere wos o need for o review of the lncome Tox Act lo ensure thot

levies such os the Housing levy were deducted from bosic poy.

425 The Porliomentory Budget Office furlher proposed severoltox interventions to

reduce ihe cost of living in lhe medium term to long term - mointoining o

progressive tox system, lowering duties ond toxes rotes for sensiiive products
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such os petroleum ond bosic foods, reducing the Petroleum Development

Levy Roilwoy Developmenl Levy & lmport Declorolion Fee to help contoin the

escolotion of fuel prices; phosing out custom exemptions; ond reviewing oll

levies lo hove them bosed on bosic poy ond not consolidoted/gross poy. lhis

would help lo contoin the effects of such levies on consumers ond businesses.

426 With regord to options to reduce the cost of runnlng government, the

Porliomentory Budgel Office proposed thot the governmenl should merge

MDAS with similor ond overlopping mondoles; fully hond over devolved

functions being funded in the Nolionol Government budget; curtoil

enoctment of new leglslotion estoblishing Slote Corporolions; ond privolize or

fold non-performing Stote-Owned Enterprjses; ond improve lhe efficiency of

public investments.

427 The Society ,or lnlernolionql Developmenl submilted thot toxolion wos o

cruciol ospecl of the sociol controct between citizens ond the stole. lt

represenled cilizens' obligotion to contribute finonciolly lo fund public services

ond infrostructure, ensuring the collective well-being of society. ln relurn, lhe

slole would provide essentiol services, mointoin order, ond promote its citizens'

overoll welfore ond developmenl. Cilizens olso expected thot their funds

would be monoged ond disbursed prudently.

428 The Society luriher submilled thot lhe 2010 Constitution of Kenyo outlined the

sociol controct between lhe government ond its citizens by estoblishing the

principles of governonce, ensuring fundomentol rights ond freedoms, ond

defining the roles ond responsibiliiies of different bronches of government

through vorious provisions. includirrg ihe Bill of Rights, Chopter Eleven on

Devolved Government, Chopter Six on Leodership ond lniegrity, ond the

principles of public porticipotion ond occess lo informolion. However, when

citizens believed thot the benefits of toxotion were not commensurote wilh

lheir socrifices, lt could signol o breoch of the sociol conkoct, leoding lo sociql

ond politicol tensions. This depended on foctors such os lhe overoll lqx burden,
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the perceived foirness of the lox system, the quolity of public services

provided, ond the level of cilizen porticipotion in governonce.

429 ln their view, the tox increoses on peholeum ond its derivotive producls would

inevitobly hove o domino effect on the prices of oll other goods ond services

lhot Kenyons enjoyed, given the centrolity of petroleum products, porticulorly

in the lronsportotion seclor lhus impocting on the lives ond livelihoods of

Kenyons ond, more so, those who ore vulneroble.

430 The SID noted lhot Kenyon economy wos yet lo recover from ihe negotive

impoct of the COVID-]9 pondemic. The economic downturn hod led to job

losses, reduced incomes, ond higher prices for food qnd olher essentiol goods

moking it difficult for mony Kenyons lo moke ends meet. The SID wos of ihe

opinion thot the food insecurity ond food poverty situotion in Kenyo would

worsen in the coming months os the impoci of tox increoses rippled outword

in ihe economy - ond combined with the impoci of poor roins on horvests

(ond co'rsequently food prices).

431 ln response to the economic decline, the SID submitted thot there would be

chollenges in odopting ouslerily meosures ond tox increoses lo oddress the

cost of living issue. They offered thol ousterity meosures which involved

reducing government spending to reduce budget deficits, typicolly proved

counterproduclive, os il could leod to reduced economic Arowth ond

exocerbote the fiscol chollenges it oimed to solve. Auslerity olso hod o

disproportionote impoct on the poor ond vulneroble becouse lhe

governmenl frequenlly cul spending on essentiol services such os heollhcore,

educotion, ond sociol welfore. This could leod lo o decreose in the quolity of

lile lor lhose who relied on Ihese services.

432 The Society olso submitted thot tox increoses, especioliy when they

disproportionotely offecled lower- ond middle-income individuols, could stifle

economic growih ond discouroge investment and innovolion. Further, high

toxes could leod to copitol flight ond hinder enlrepreneuriol oclivilies.
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433 lt wos the opinion of the Sociei/ thot interventions should be designed to

stimulole the economy rother thon controci it. By increosing government

spending ond tox culs, governments could increose demond for goods ond

services, which creoted ,obs ond boosted economic growth. Severol vilol

ingredients hod contributed to'lheir efficocy:

li) Flexibility: Policymokers needed lo be flexide ond odopt to the

unique economic circumstonces of their country.

(ii) investment in Key Secfors: Torgeled infrostructure, educolion, ond

iechnology investmenls could stimulote economic growth ond job

creotion.

(iii) Progressive loxofion: lf lox increoses ore necessory, progressive

toxotion thot ploces o higher burden on high-income individuols

ond corporotions could minimize odverse economic impocts.

liv) Tronsporency ond Accountobilily:. Open, tronsporent governonce

ond occounlobility meosures were essentiol to mointoining public

trust ond preventing conuption.

(v) Sofeguording Socloi welfore: Protecting essentiol sociol services,

such os heolthcore ond educotion, wos vitol lo ensuring the well-

being of citizens.

{vi) lnnovofive So/utions: Creotive ond unconventionol policies could

leod to economic success, os seen in lcelond's opprooch lo the

2008 crisis.

434 ln oddition, to ensure economic growlh ond recovery the Society for

lnternolionol Developmenl recommended thot lhe governmenf should

prioritise investmeni in educolion ond innovotion, encouroge

entrepreneurship ond smoll business growth; promole sus'loinoble

environmentol ond technologicol investmenls, shift to lobour iniensive

monufocturing for the locol economy, prioritise food sysiem tronstormolion;

ond implement progressive toxotlon ond sociolwelfore sofeguords.
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435 The lnternollonol Budget Porlne6hip Kenyo noted thot the poverty rotes in

Kenyo hod been going up to just under 40%in2021. As such. lhe impoct ond

solutions 1o the debote on the cost of living would be best meosured by whol

hoppened to the livelihoods of the poor ond vulneroble households. IBPK

stoted thot the centrol lorce behind the cost-of-living crisis wos lhe high levels

of debt servicing ond toxotion. Ihe growlh in public expenditure finonced by

public debt hod become unsustoinoble, prompting revenue mobilisolion

efforts thot hod seen the prices of food, fuel ond electricity rise in 2023.

436 The IBPK sloted thol occording to ihe Kenyo Notionol Bureou of Stotistics, in

2021, lhe poverty rote in Kenyo stood ot 38.6%, which tronsloted to

opproximoiely l9.l million Kenyons living below the poverty line. Significontly,

this figure morked on increose from the poverty rqte in 2019, which wos 33.6%.

ln just two yeors, the economic repercussions of COVID-19 hod pushed on

odditionol 3.3 million Kenyons into poverty. This surge in poverty rotes offected

40 out ol Kenyo's 47 counties. The economic chollenges were furlher

exocerboted by the severe drought thot impocted Kenyo's ogriculture-

dependeni economy, ond exchonge role flucluotions.

437 ln their presentotion. IBPK noted thot the three moin defining aspecls of lhe

siole of lhe economy ore the high cost of living, slow growth in incomes. ond

deprecioting exchonge rote ogoinst ihe dollor. They noted os follows: -

(i) Hlgh cost ot Llvlng: The cost of living hod been on the rise in Kenyo over

the posl five yeors or so ond hod been steeper in lhe post yeor. The

Finonce Acl in 2018 storted o process thol increosed toxes on fuel ond

stoded lo reduce lox exemption to bosic commodilies. The COVID-19

pondemic in 2020 ond the economic lockdowns thol followed offected

businesses ond supply choins thot led to on increose in prices of bosic

commodities including those imporled from outside the country. The

Finonce Acts hove yeor on yeor continued io odjust toxes ond tox rotes

on zero-roled producls ond cut exemptions thoi often benefit the poor
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ond vulneroble households. The recenl drive by the government to

increose tox revenue hod moinly been driven by the government's

shrinking fiscol spoce ond ongoing flscol consolidotion progrom. lt wos

lheir opinion thol ony sudden increose in toxes, especiolly those reloted

to consumption. heovily offected poor ond vulneroble households

whose choices on whot they could offord shronk especiolly in scenorios

where incomes ore not growing os fost.

{ii) Slow Growth in lncomes: While the cosl of living hod risen quite fost over

the post few yeors, incomes hod not kept poce. Since 2020 the minimum

woge ond other eornings hod octuolly shrunk when odjusted for

inflolion. Therefore, os lhe cost of living hod occeleroted, households

hod less income lo cushion themselves. As the government had done

owoy with lox breoks on bosic commodilies ond removed subsidy

progrommes especiolly those ihot benefit the poor, lheir obility to

occommodole the costs ot household level wos limited. This olso meont

thol lhe governmenl's fiscol consolidolion gool lo increose revenue

collection by lncreosing toxes moy not moteriolise when the lrend in

incomes wos not growing. Therefore, it wos not surprising thot the lotest

reporls on revenue collections ore indicoling missed lorgels.

(iii) Depreclotlng Exchonge Role ogqinsl lhe dollqr: Kenyo remoined o net

importer of mony commodities whose prices were then offected by ihe

exchonge rote. As loxes hod increosed over time, the exchonge rate

hod compounded ond been o key conlribulor to the cost of living

especiolly when driven by key commodities such os fuel.

438 The IBPK noted thot the key dr;vers of the high cost of living seemed to be o

mix of high debt servicing thot left limiled fiscol spoce for service delivery; high

toxotion thot drove the cost of key inputs like energy high: ond non-priority

spending through Slote Owned Enlerprises.
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(i) Publlc Debl & Debl lervlclng: The IBPK submitted thot Kenyo's public debl

growth hod been occosioned by lorger thon onticipoted fiscol deflcits

eoch yeor ond hod o root couse in imprudent expenditure ond

inconsistent revenue collection. This meonl thot the omount of

bonowing needed to fill the physicol gop wos going to increose (more

debt). The trend wos indicotive of q problem with the fiscol policy ond

roised concerns obout Kenyo's budget credibility. lt wos their submission

thoi lhe rjsing debt service expenditure left less tox revenue ovoiloble lo

the government to spend on other essentiol priorities: heolth, educolion,

sociol protection, ond ihe equitoble shore of counlies. Debl repoymenl

wos the lorgest consumer of domestic toxes. ln the foce of the

impending debt crisis. the IBPK stoted thql the government should

prioritise the eflicocy of public spending, ond the reduction of lhe fiscol

deficil.

{ii) High Tqxotion: As opposed to focing the reolily of unsustoinoble public

expenditure, the IBPK noted thol the government hod chosen to rolly its

efforts oround revenue mobilisotion wilh in'troduction of o number of

oggressive tox meosures os seen in the Finonce A,ci2023, Notionol Tox

Policy ond Notionol Medium Revenue Slrolegy. Tox rotes hod soored;

however, this hod not resulted in higher revenue for the government.

Fundomentolly, the problem s'iemmed from o lock of growth in incomes

thot would reolise high tox revenues upon higher tox rotes. The IBPK

further submitted thot o big driver of the cost of living todoy hod been

the cost of fuel ond eleclricity. ln ihe foce of this, the IBPK wos of the

opinion thot the eosiest win for the government in ihe bollle ogoinst the

cost of living wos to rotionolise some of lhe 9 toxes ond levies on fuel.

They olso noted thot port of high eleckicity prices wos the use of lPPs;

which not only predominotely used diesel fuel (price of fuel risk) but were

olso poid in dollors lForeign exchonge risk).
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(iii) Stote Corporotlon reform os key lo cutling cosl of govehment Stote

Corporotions formed o key port of govemment expendilure. On

overoge they hod occounled 'lo( 25% ol tolol MDAs expenditure over

the post three yeors betveen202A/21 ond 2022/23.Ihete were over 200

hundred slole owned entilies in Kenyo ond over the yeors the

government hod mode ettorts to reform these SOES in o bid to increose

efflciency ond reduce the odministrotive costs. lhe reforms were olso on

importont slep to olign the SOE funclions with the county government

ofter devolution. The IBPK submitted thol the Porliomentory Budget

Office hod estimoted lhot the governmenf could generole Kshs.3o

billion qnnuolly from the strotegic privolisolion of some of the 248 Stote

Corporotions in Kenyo.

439 ICPA Hon. Billow Kenow, submitled thot the Kenyon economy wos unsloble

wilh o decline in mocro-economic indicolors, increosed interest roles, the

shilling wos on o freejoll, ond inflotion, driven by nonjood ilems, hod

increosed. ln oddition, the trode imbolonce irend wos lorgely negotive os

imports hod exceeded exports by lhree times ond demond for goods ond

services wos subdued os purchosing power hod been eroded. Unemploymenl

wos the highest in the region os businesses continued to shed jobs.

440 lt wos his submission thot the public debt wos driving the Siote's high toxes

policy, enhonced exchonge ro'le risks ond the high interest rotes. Globol

increoses in prices of row moteriols, including oil, disruption of the food supply

choin ond high inflotion miligotion meosures hod exocerboled the siiuo'fion.

The high cost of energy ond high toxes hod ollcontributed significontly to the

worsening business environmenl in the country which together with other

constonts, such os conuption ond poor governonce, hod eroded the

country's compelitiveness ir the .egion.

441 On the issue of ioxes, levies ond chorges, Hon. Kerrow stoted thot the Kenyo

Kwonzo odminislrolion hod ploced tox colleclions os its priority, orguing thot il
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would hove more money to repoy the public debt, ond invest more in

developmeni. He offered lhot o cordinol rule during on economic decline wos

to not roise toxes becouse employeE struggled to keep their business in

operotion ond poy thet employees, ond individuols were concerned oboui

loss of income. More toxes would only increose lhe cost of living ond worsen

the poor business environment. ln oddition, the increose in toxes would spur

increosed spending in Government in onficipotion of increosed revenue.

However, revenue shortfolls would then inevitobly leod to more bonowing.

Moreover, lox predictobility wos now o mojor concern to investors thot were

finding it difficult to plon oppropriotely.

442 Hon. Kenow ovened lhot besides the toxes, there were numerous levies

collected by the Government which in reolity ore toxes. ll wos his submission

thot there wos o need to review some of the toxes downwords especiolly those

offeciing food, fuel, industriol row moteriols ond inputs, includlng the

construction induslry. Recenl reports hod indicoted thot revenue collections

hod declined os Kenyons reduced consumption. ln oddition, the 16% VAT on

fuel hod hod o profound effect on lhe cost of living, reducing Kenyo's

compelitiveness ond reducing revenue collection. lt wqs his proposol thot VAT

should be removed. Further, the 17.5% export ond investment promotion levy

on sleel ond clinker would nol boost locol production, lel olone exports, ond

shouldn't hove been introduced. Moreover, ihe mony direct toxes, including

the Housing Levy, would reduce the disposoble incomes of employees,

reduce purchosing power, ond erode the profits of businesses. He submilted

thot there wos on urgent need to review hundreds of levies chorged by both

levels of Government ond eliminole those thol were on unnecessory burden

on the economy. It wos his proposol thot every policy ond regulotory proposol

musl be reviewed in terms of its impoct on lhe cost of living before Cobinet

ond Porlioment opprovol is sought.
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443 On lhe Cosl of running governmenl, Hon Kenow submitted thot rotionolisotion

of public expenditure wos criticol in conloining the deficit ond bonowing. lt

wos his opinion thot fidelity to budget opproprioiions os opproved by

Porliomenl in Exchequer releoses wos o criticol motter lhol the Controller of

Budget should toke seriously.

444 With regord to public debt Hon. Kenow submitted thot given Kenyo's frogile

economy ond the rising poverty, il wos necessory thot the Government focus

the oltention of Kenyons to the reol possibility of defoult on public debt which

would send the country into o flnonciol obyss. There wos therefore o need for

o notionol conversolion obout debt with the Governmenl being tronsporent

with the public on bonowing. lt wos his ossertion thol Porlioment hod the

singulor mondote to demond thot it must opprove oll loons prior to Treosury

signing on to them os required by the Constitution ond hold lo occount those

who committed ihe Stote to loons nol meont for development.

445 Hon. Kenow submilled thot Kenyo wos vulneroble to misploced priorilies in

Government spending such os building houses when schools required over

10.000 clossrooms for the Competency Bosed Cuniculum (CBC). or when HELB

could not finonce universily sludenls, or when the Educotion ministry connot

find money for schools' copitotion. lf Government expenditure wos not

prudently monoged, it would continue to impoverish Kenyons wilh debt ond

high toxes. lt wos his opinion thot the decision lo lox Kenyons to lund

construction of housing wos misploced ond thot the Government would not

efficiently obsorb the over KShs 300 billion the fund would roise over the next

three yeors. Governmenl should hove used policy lo incentivise the privote

sector to build the houses, including guoronlees io bonks to lend ot

concessionory rotes, tox remissions etc. ln oddllion, lhere were neorly 250 s'tole

corporotions; obout 50 were of commerciol noture while mony were on

unnecessory burden on the exchequer. Rolionqlisolion of slole corporotions

wos criiicol. He olso offered thoi lhe numerous ottempts lo chonge policy ond
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legislotive fromewo* in vorious sectors in the shorl-term wos proving to be on

economic burden to the toxpoyers ond cost of living. This included the Housing

Fund, NHIF restructurlng, CBC, the Hustler Fund, Moisho Number, new HELB

funding structure, G-G pe'troleum deol, coffee sector reforms etc. lt would

hove been better lo inlroduce them over the medium 'to long lerm.

446 On devolulion, il wos Hon. Kerrow's submission lhqt the totol budgeiory

ollocolions io devolved county governments ond lndependent Offices ond

commissions wos less ihon l0% of the cunenl lolol budgeted expenditure. Ihe

lndependent Offices ond commissions were necessory for good governonce

ond provided relevont checks ond bolonces thot were necessory for

occountobility. ll wos his opinion thot if the notionol government devolved oll

functions os provided for in the Constitution, ond ensured thot resources

followed functions, o huge omount of funds would be soved by the Treosury.

There were still mony functions held inegulorly by the notionol government

which creoted inefficiencies, duplicotion ond wosloge of public resources.

447 Hon. Kerrow mode submissions on improving the business environment lo
grow the economy stoiing thot the Government should coll for o notionol

convention on lhe economy thqt would bring togelher oll key stokeholders in

the economy, porticulorly the business community through the key

professionol ond business forums ond orgonisolions. This would give the

Government on opportunity to listen to industry, formers, investors, SMES etc.

ond croft o new vision on how to revive lhe economy. He submitted thot the

Government should oddress the key chollenges offecting cost of production

thol hod rendered the country uncompetitive in the region in order to srem

the exodus of investors. Foremost being the cost of power. He proposed lhot

lhe governmeni should implement the 2021 report on the Presidentiol

Toskforce on the Review of Power Purchose Agreemenis. ln oddition, he

proposed lhot lhe Government should prioritise constructive engogemenls

Repor, ot,he Nol,bnol Diologue Commirlee (N^ocoJ' November 2023 134



with lhe monufocturing sector, the informol sector ond SMEs to oddress growlh

bonjers os key economic enoblers for creotion of jobs.

Commltlee ObserYollons

448 The Committee ooserveo thot-

(o) stokeholders mode o number of proposols on oddressing the cost of

living including rev,ewing economic policies, improving food ond

ogriculiurol production, enhoncing sociol proteclion progroms,

reviewing the tox policy, promolion of locol production ond business,

providing subsidy progrommes, ond reducing government

expenditure.

(b) Ihe high cost of living wos o resull ol mony foctors including the

prolonged effects of the COVID-19 pondemic. debt dislress.

internotionol conflicls, prolonged droughts, continued tighlening of

globol finonciol morkels, climote chonge, the depreciotion of the

volue of 'the Kenyon shilling relotive to US Dollor, increosed loxotion.

slow growih of incomes, omong other foctors.

(c) Kenyo being o nel importer, the oppreciotion of lhe dollor relolive lo

the Kenyo shilling hod mode imporls more expensive conhibuting to

the high cosl of living.

(d) lmproved food ond ogricullurol production including providing

subsidized form inpuls ond extension services, crops diversificolion,

enhonced inigotion, volue oddition ond occess lo ogricullurol

finoncing would help oddress food shortoge in lhe country os well os

reduce ovenelionce on food imports which hod immensely

contribured 1o t4e high cost ol living.

(e) There wos no legislotive fromework lo guide implementotion of lhe

rights guoronteed under Article 43 ol the Constitution. However,

Porlioment wos in the process of considering the Economic ond Sociol
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Rights Bill, 2422 aimed ot implementing provisions of Article 43 of the

Constitution.

(f) There wos need lo conslitute o multiseclor consultotive body to provide

timely, occurole ond independent experl odvice to ihe Government

ond reporl lo Porlioment on economic ond sociol motlers, notionol

debt ond its monogement, ond implementotion of Vision 2030 ond

other long-ferm nolionol developmenl initioiives. The body should

periodicolly conyene notionol forums to focililote Kenyons to hove o

discourse on economic ond sociol motters.

(g) To reduce recurent expendilure of the government, lhere is need to

strotegicolly privotize Stote Corporotions which occounl for

opproximotely 40% of totol government recurreni expenditure, yei their

returns were not commensurote. Further, there is need to streomline lhe

functions of Commissions to eliminote duplicotion ond ensure

efficiency.

(h) There hod been frequent chonges in lox struclures ond lows cousing

unpredictobility ond inelficiency in tox odministrotion which

complicotes revenue collection, encouroges tox evosion ond leods to

tox exhoustion omong cilizens, hence underperformonce in revenue

collection.

(i) Following the enoctmenl of the Finonce Act, 2023 ihe Affordoble

Housing Levy wos imposed os o tox chorged qt I .5% of the employee's

gross monthly solory for the employee ond o similor qmounl for the

employer. Whereos the purpose of the Levy is to provide funds for the

development of offordoble housing ond ossocioted sociol ond

physicol infroslruclure os well os the provision of offordoble home

finoncing to Kenyons, there wos no cleor fromework for its ulilisolion.

(j) Provision of qffordoble energy is o crilicoldriver for industriolisotion ond

food production. However, the cosi of electricity in the country wos
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signiflconily high. Thol wos ottrjbuted to numerous toxes ond levies,

high cosl of produclion of eleclricity, unfovoroble controcts between

KPLC ond lndependenl Power Producers omong other foctors.

(k) Petroleum pump prices in Kenyo de'iermined by the londing cost,

sloroge & distribution costs, toxes &levies, ond ollowed morgins, omong

other foctors, hod been steodily increosing in the recent post.

(l) Fuel is o mojor contributor to the cost of production in Kenyo Thus, o rise

in fuel prices leods lo increosed production cosls for ogricullurol ond

monufoclured producls which is in iurn possed on lo consumers.

(m) Conflict of inferest in the public sector undermines on officer's

integrity, decision- moking ond proper conduct in the execulion of their

officiol duties. Monoging conflicts ot interest in the public sector is o

criticol ospect of preventing corruption which is o mojor hindronce to

the process of economic development.

(n) Reports by the Auditor Generol ond Controller of Budget reveoled thol

Counly governments hod consistently breoched porogroph 25 of the

Public Finonce Monogement (County Governments) Regulotions, 2015

which requires thot the woges ond benefits for public officers should

not exceed 35 % of the county government's totol revenue. The high

woge bill wos o threot to the obiects of devolution os provided for

under Article 174 of the Constitution.

(o) The Notionol Government Budget lmplementotlon Review Reporls of

August 2023 IFY 2022/23) by the Office of the Conlroller of Budget

reveoled thot ihe totol outstonding pending bills for both Notionol ond

County Governments os of 30th June 2023 stood ot KShs.727.74 billion

compored to KShs.685.62 billion reported on 30th June 2022 lhol

comprised KShs.l23.9l billion {17 per cenl). KShs.443.60 billion (61 per

cent) ond KShs.l6 billion (22 pet cenll for MDA'5. Stole Corporotions
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ond County governments respeciively. Deloys in poyment of pending

bills hod coused liquidity inodequocies for suppliers.

Azimio lo Umojo One Kenyo Coolltlon Observolions on the Co3t ot Llvlng

449 Further to lhe Commitlee observolions obove, the Azimio lo Ljmojo One

Kenyo Coolition mode lhe following observotions, thol -
(o) The cunent level of cosl of living is punitive, unsustoinoble, untenoble

ond thus on offront to our collective dignity os o notion.

{bJ The key threots lo obotement of the high cost of tiving ond the

reolisoiion of Article 43 sociol ond economic rights ond wellbeing of oll

Kenyons, which musl be immediotely oddressed, ore:

(i) conuption ond woste, inefficiency, odious debt ond excessive toxes;

(ii) the inoppropriote ond old foshioned morkel bosed economic ond

hisloricol, ond progrom bosed budgeting approoches, which ore

rnisoligned with lhe Constilution j

(iii) the incomplete lronsfer ot the Fourth Schedule ond Article 43

reloted functions ond resources from the nolionol to county
governments ond the continuing threots lo devolution lhrough

notionol legislotion; ond

(iv) the mismolch belween Article 43 rights ond lhe Fourth Schedute

reloted functions ond the funds/resources with the notionol

government continuing lo control most of the resources required io

implemenf county tunctions hence undermining the principles ond

volues of devolution (Article l0) ond objects devolved syslem of

government (Article I 74).

lc) Azimio totolly disogrees wilh ihe Kenyo Kwonzo regime's diognosis of

the cost of living crisis in Kenyo ond its prescriptions, which con only

resdt in more sufferings for Kenyons. Azimio in porticulor disogrees with

the government's ossertion thot the rising cost of living is o result of



ineffective or inodequole policy interveniions such os subsidlng

consumption of goods insteod of production. This position wos

supporled by the round'foble porticiponts on the cosl of Iiving including

the lnstitule of Economic Affoirs, FCPA Hon. Billow Kenow, Conholler of

Budget ond lntemotionol Budgel Portnership Kenyo, omong othe6.

(d) Azimio disogrees with the governmenl posi'tion thot the solutions lo the

cuneni high cost of living lie only in long term mocro-economic

solutions through:

{i) well-f unctioning morkels to enhonce productivity, ovoilobility ond

offordobility of goods ond services for oll cilizensj

{ii) long-term sustoinoble opprooch of subsidising produclion of goods

ins'teod of consumption io respond to the rising cosl of living;

(iii) conecting morket foilures which occuned due to obuse of morket

power, informotion osymmetry ond negotive morket externolilies:

(iv) using Hustler Fund to provide occess lo offordoble credit to

individuols ond MSMFs ond encouroge sovings;

(v) reviewing the policy in the energy sector to develop ond diversify

the morket ond improve sourcing ond supply of cooking gos;

{vi) governmenllo-government petroleum supply orrongement to

extend the credit period for petroleum imports from 30 doys lo 180

doys:

(vii) lox meosures in the Finonce Acl 2023 to roise revenue ostensibly to

bring equity ond foirness in toxotion in order to reduce the cost of

living; ond

(viii) removol of the preferentiol roie on petroleum products so thot the

product would be subject to the stondqrd VAT rote of I6 percenl.

(e) The government's conlinued blome on post policy mistokes os lhe

couse of lhe cunent high cost of living is unocceptoble ond does nol

inspire confidence under ony circumslonces.
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Kenyo Kwonzo't Poslllon on Certoin Aipech of lhe lssue of the Hlgh Cost ol Llvlng

450 Kenyo Kwonzo disogreed with Azimio on the reol couses 1o the high cost of

living. As submifled by economic experts ond other slokeholders who

oppeored before the Committee (e.9., KIPPRA, SID ond ihe Notionol Treosury,

ihere ore mony foctors contributing lo the cunent high cost of living. These

foclors include the COVID-19 pondemic ond its ottendont disruplions to globol

supply choins, slow globol economic recovery from the COVID-19 pqndemic,

the disruptive effects of the wors in Ukroine ond Polestine ond other ploces

(includlng Sudon), grove economic missteps on mocroeconomic policy in lhe

five yeors preceding the 2022 generol election, post slole copture of the

economy ond generol economic mismonogement in the five yeors preceding

the 2022 generol election. Furlher, lhe Kenyo Kwonzo teom wos of lhe view

lhot the expensive consumplion subsidies in the losf two months preceding the

2022 generol election were coslly to o fledgling economy like Kenyo's thol wos

still struggling to recover from COVID-l9.

451 The Kenyo Kwonzo teom ogreed with economic experts from the Notionol

Treosury, SlD ond other stokeholders who submitted 1o the Committee thot

whot the economy needs is proper longjerm sustoinoble mocroeconomic

policies. Relevonl long-term sustoinoble mocroeconomic policies include but

ore not limiled to mossive lorgeted, deliberote investment in infrqstructurol

projecis like housing (which will creote weolth. creole jobs ond spur

sustoinoble growth for the monufocturing seclor], investments in production

subsidies thot will ensure sustoinoble ogriculturol production, investmenl in

ogro-processing (which will guorontee food security, job creotion ond lower

the cosl of living sustoinoblyl. Specificolly, the Kenyo Kwonzo leom wqs loothe

to politicolly expedient holf-meosures.

452 lt wos olso lhe position of Kenyo Kwonzo thot the sovings envisioned by

Azlmio's proposed expenditure cuts were unreolistic to lhe extent thot

empiricol doto ond budgetory ollocotions did not support them.
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453 On the Cost of Fuel, it wos the position of the Kenyo Kwonzo leom thot the

reduction of VAT on fuel by 8% would signiflcontly olter the mocroeconomic

fromework, sink the country into more onerous public debt ond negote

economic recovery.

454 On the housing levy. the Kenyo Kwonzo teom wos of the view thol this

progrom is o crilicol infrostructurol investment in lhe economy to creole

hundreds of thousonds of jobs. Abondoning the housing ogendo would

immediotely render close to lhree hundred lhousond Kenyons iobless, negote

growth in the monufocturing sector, ond consequently reverse ony

meoningful economic recovery. li wos thus the position of the Kenyo Kwonzo

teom {os supported by economic experts from the Notionol Treosury, SID, ond

other stokeholders lhot oppeored before the Commillee) thol mossive

infrostructurol inveslments like housing help economies recover. Kenyo

Kwonzo wos, therefore, of the view thot the housing ogendo ought to

conlinue ond must never be obondoned.

Commlllee Recommendolions

A55 Aimio lo Umojo One Kenyo Coolifion strongly recommends-

(o) Reduction of VAT on petroleum products by 50% Irom the cunenl 16%

to 8%.

(b) Ihe scropping of the Affordoble Housing Levy.

456 The Azimio proposols were supported by the roundtoble porticiponts on the

cost of living including the lnstitute of Economic Affoirs, FCPA Hon. Billow

Kerrow, Controller of Budget ond lnternotionol Budget Portnership Kenyo,

omong others.

457 The Kenyo Kwonzo Allionce strongly disogrees with Azimio's

recommendotions on reduction of VAT on petroleum products by 50% from

the current 15% ond the scropping of the Affordoble Housing Levy, citing the
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odvice from the Cobinet Secretory of 'the Notjonol Treosury ond the cunent

stote of economy.

458 Hoving noted lhe recommendotions ol lhe Aimio lo Umoio One Kenyo

Coolition ond the Kenyo Kwonzo Allionce, the Committee recommends lhot

(o) The Notionol ond County Governments sholl rotlonolize lheir

expenditure for the next three yeors lo qllow the economy to recover

os follows-

(i) The Nolionol Execulive, Porliomenl, Judiciory, County Executives,

County Assemblies, Constitutionol Commissions ond lndependent

Olfices should reduce lheir lrovel budget by flfty percent (50%).

(ii) SRC to review the Doily Subsistence Allowonces (per diem) for Stote

ond Public officers wilh o view to reducing by thirty- percent (307d.

(iii) All Stote ond Public offlcers lo hovel in economy closs for flights of

not more thon four {4) hours.

(iv) Fully implement the governmenl circulor {Reference No.

OP/CAB.304/018 doted lune 29,2023) on the size of government

delegolions.

(v) Reduce ollocolions to hospitolity ond office generolsupplies by fifty

percenl {50%).

(b) Porlioment sholl fost trock considerotion ond enoctment of legislolion

reloting to lhe wor on conuplion ond enhoncing integrity omong

public officers.

(c) Porlioment sholl omend Article 203 (2) lo provide thot. for every

financiolyeor, the equitoble shore of the revenue roised nolionolly lhoi

is ollocoted lo county governmenls sholl not be less lhon twenty

percenl of oll revenue collecled by the noiionol government.
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(d) The Notionol ond County Governmenls sholl odopl lhe Zero-Bosed

Budgeting opprooch to enhonce occounlobility, ropidly reduce

wosfoge of public funds ond oddress the chollenge of incremenlol

budgeting.

(e) The Advisory Commitlee on the Power of Mercy sholl odvice the

President on interventions thqt will focilifole decongestion of prisons os

o criminol justice reform issue os well os o cost culting meosure. ln

oddition, Porlioment sholl review criminol justice lows ond enoct

legisloiion to provide for non- custodiol sentences including community

service ond probotion where oppropriote.

(f) The Pending Bills Verificotion Commitlee sholl fost-trock review of

pending bills ond focilitote the settlement of genuine bills.

(g) The Ministry of lnterior & NotionolAdministrotion sholloperotionolize the

Public Benefit Orgonisotions Act, 2013 within ninety doys of odoption of

this Report with o view lo enobling Civil Society Orgonisoiions (CSOs)

to mobilise resources to coier for sociol progrommes within the

community.

(h) The Notionol Governmenl sholl review ond develop nolionol policies

relevont to enhoncement of ogriculturol production ond

monufocturing copocity lo reduce overrelionce on imports thot hos

droined the foreign exchonge reserves.

(i) The Ministry of Lobour ond Sociol Protection sholl-

(i) expond lhe scope of the Sociol Protection Fund to include oll

legilimote beneflciories such os indigenls, persons wilh severe

disobilities ond older persons:

(ii) in consullotion with lhe Notion Council for Persons with Disobililies

collect ond collole up io doie doto on persons living wi'lh disobilities;

liii) odopt the use of technology to ensure thol recipienls of monies

from the Sociol Prolection Fund ore legitimote beneficiories; ond
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(iv) in consuliotion ond concunence with'the Nolionol Treosury, review

upwords the ollocotion to oll beneficiories under lhe Older Persons

Cosh Tronsfer (OPCT) progromme. The Notionol Treosury lo consider

reollocoting the sovings mode from the reduced governmenl

expenditure on Doily Subsislence Allowonce for stote ond public

officers by 30% towords on increose of ollocotions under ihe OPCT.

0) The Notionql ond County Governments shqll provide food to schools

ond invest in boording schools in orid ond semi-orid regions to enhonce

student retention ond promote educotion.

(k) The Nolionol ond Counly Governments sholl freeze estoblishment of

new Stole Corporotions.

(l) The Notionol Governmenl sholl within lhree months of the odoption of

this report underioke oudit of the operotionol ond finonciol efficiency,

viobility ond sustoinobility of Stote-Owned Enterprises.

(m) The Ministry of Energy ond Petroleum in lioison with the Notionol

Treosury sholl reduce lhe Rood Mointenonce Levy ond the Anti-

odulterotion Levy os tobuloted below-

Cosl llem Cufienl Levy Reduction New Levy

(Kshs/lltre) (Kshs/litre) (Kshs/lihe)

Rood 18.00 5 13.00

Mointenonce Levy

Anli-odulterotion 18.00 3 15.00

Levy

(n) The Notionol Government sholl finqlize tronsfer of oll devolved

functions specified under the Fourth Schedule to the Conslitution ond

provide for concomitonl resources to the County governments within

six months of the odoption of this report. These include functions

reloting to woter, ogriculture heolth, roods, tourjsm ond wildlife thot ore
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still being undertoken by the notionol governmenl. ln oddition.

Legislotions thot impede devolution should be reviewed.

(o) Porlioment sholl enoct legislotion to estoblish the Notionol Economic

ond Sociol Council (cunently es'toblished vide Executive Order No 2 of

2023) os o multiseclor consultotive body ond in so doing consider,

whether to merge the functions of the Council with lhose of 'the Vision

2O3O secretoriot. This process will be undertoken within the context of

the review of SAGAS ond SOC5 with o view ,o ensuring the objectives

of the councll to tronscend different odminislrotions.

(p) The Notionol Government, in consultotion with 'the County

Governments sholl finolize clossificotion of oll roods with o view to olign

the ottendont budget to the respective governments.

(q) The constituting Acts of Regionol Development Auihorilies (RDAs) sholl

be omended to provide for the representotion of county governmenls

in the Boords of RDAS operoling in the Counlies.

(r) County governments sholl striclly odhere to lhe provision of section 107

(21 {b) of the Public Finonce Monogement Aci,2012 which requires

thqt over the medium lerm o minimum of thiriy percent of the counfy

government's budget sholl be ollocoted lo lhe development

expenditure; ond porogroph 25 {1) (b) of the Public Finonce

Monogement Act {county government) Regulotions, 2015 which

requires thot the woges ond benefits for public offlcers should nol

exceed 35% of the county governmenl's tolol revenue.

{s) Ihe Notionol Government sholl develop o Policy on productivity,

weolth creotion ond shored prosperity to foster ond ensure o

conducive policy environment for industriol developmenl ond

productivity through incenlives for building ond promoling locol

monufocturing, reduction in the cost of energy, improved
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infrostruclure, eose of doing business including simple, cleor, foir, ond

user friendly lox system, omong others.

(t) The Notionol Treosury sholl by Februqry 2024 underloke ond complete

o comprehensive revlew of the nolionol tox policy ond toxotion regime

wiih the objective of evoluoting oll tox instruments, enhoncing lox

reyenue, exponding the tox bose, lowering tox burden on Kenyons,

improving revenue colleclion, with o view to moke Kenyo o

competilive inveslment destinotion.

(u) Porlioment sholl fosl-lrock ihe possoge of the Economic ond Sociol

Righ'ts Bill, Senate Bills No. 7 of 2023 for the purpose of enqbting citizens

to occess socio-economic rights guorqnteed under Article 43 of the

Constitution.

(v) The Nolionol Government sholl invest in modern wqter horvesling

lechnologies lo enhonce irrigolion ogriculture lo mitigole ogoinst

effects of climote chonge on roin fed ogriculture.

lmplemenlqtion of lhe "Two-Thlrds Gender Rule"

Bqckground ond Conlext

459 There ore various constitufionol provisions thot form lhe bosis of the "lwo-fhirds

gender rule". These include- Article 27 (l ) which sloles thot, "Every pe6on is

equolbefore the low ond hos lhe nght to equol proteclion ond equol benefit

ot fhe low;'Furlher, Article 27 (3) provides thot, "Wornen ond men hove lhe

right to equol freotmenl, including the ight to equol oppotlunities in politicot,

economic, culturol ond sociolspheres." Additionolly, Article 27 (6) stotes ihot.
'1o give full effecl to lhe reolisofion ot the rights guoranfeed under lhis Atlicle,

lhe Stofe sho/, toke /egis/olive ond olher meosures, including otftmalive oclion
progrommes ond po,icies designed lo redress ony disodvontoge suflered by

individuols or groups becouse of posl disciminolion.", ond Arlicle 27 (8)

provides thol "ln oddition lo lhe meosures conlemplated in clouse (6), lhe
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Slofe shoi/ foke iegislofive ond olher meosures to implement the pincipie thot

not more lhon lwo-rhirds of lhe mernben of eleclive or oppointive bodies sho//

be of fhe some gender."

460 Article 8l (b) requires thol the electorol syslem sholl complywith the prjnciple

thot not more thon iwo-thirds of ,he membem of elective public bodies sholl

be of the some genderj

461 Article 177 (1) (b) provides thol the Membershlp of County Assemblies sholl

include "lhe number of speciol seol members necessory to ensure thol no

more thon twojhirds of the membership of the ossembly ore of the some

gende/'.

462 ln line with these provisions, Article 100 mondoles Porlioment to enoct

legislotion to promote lhe represeniotion in Podioment of morginolised groups

which include women.

463 Cunently, the l3th Porlioment hos 8l femole Members of Podiomenl in the

Nolionol Assembly. representing 23% ot ils membership. composed ol 47

women Representotives, 28 elected by single member consliluencies ond 6

nominoted women members. There ore 2l femole Senotors, representing 3l%

of the Senole membership, composed of 3 elected ond 18 nominoted

Senotors.

464lherc wos generol consensus by the Committee on the need to implemenl

the not more thon two-thirds gender principle ond thot the issue should be

oddressed in colloborqtion with the Multi-Sectorol Working Group on the

Reolisotion of the Two-Thirds Gender Principle.

Summory ot Submlssloni by lhe Publlc

465 The public, through memorondo proposed vorious solutions to the issue

including-

(i) Porlioment, within six monlhs, should enoct legislotion ond q rood mop

for ochieving lhe "two thirds gender principle".
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(ii) Remove the position of county womon representotive ond put in plqce

mechonisms for nominoting members to ochieve lhe principle in the

Notionol Assembly;

(iii) The Politicol Porties Act ond the Elections Acl be omended to comply
with the Consiifutionol principle. In odditjon. porty lists ond proportionol

representolion should be used to ochieve lhe principle. Further, omend
the lndependent Electorol ond Boundories Commission Act to enhonce
the powers of IEBC in implementing the principte through porty tists.

(iv) Amend Arlicles 97 ond 98 to reflecl lhe provisions of Articte )77 (1) lb)
ond {c) so os to ensure lhot lhe gender principle is implemented. Further,

omend Articles 97 ond 98 to reduce the size of Porlioment lo reduce the

cosi burden.

(v) Remove the Nolionol Assembly ond expond the Senole to t2O

members, eoch county voling for one mole ond one femole ond 26

Senolors be nominoted to represent speciol interest groups.

(vi) Amend the Constitution to hove the womon representotives be

members in the Senote.

(vii) Enoct o formulo under Ariicle 97 to guide the computotion of the

gender rotio. For instonce, lhe twojhirds rule con be compuled on the

bosis of lhe 290 elective seols.

(viii) Every constituency should hove o mole ond femole represenlotive lo
the Notionol Assembly.

466 Furthet, the following wos submitted during stokeholder engogements:

467 The Nollonol Gender ond Equollty Commlsslon (NGEC) stoted thot it

supported implementotlon of the not more thon two thirds gender principle.

To this end, lhe Commission hod documented lessons leorned in the previous

ottempts of enoctmenl of this low titled "The Journey towords Reolisotion of

lhe Two Thirds Gender Fromework". Furlher, the Commission hod developed

ond shored with the Ministry of Public Service, Gender ond Affirmotive Action
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{MPSGAA), o droft "Consiituiion of Kenyo (Amendment) Bill, 2023" for

considerotion by the Multi-sectorol working Group on lhe Reolisoiion of the

Two-Thirds Gender Principle gozetted by the Cobinet Secretory MPSGAA on

August 15.2023. (Gozette Notice No. 10848).

468 lhe Commission noled thot the obsence of o fromework to implement the

inclusivity principle in elective ond oppointive positions, complionce with ihe

not more thon twojhirds gender principle ond o lock of enforcement

mechonisms hod hompered complionce with lhe two-lhirds gender principle.

The Commission, iheretore proposed thol there wos o need to enoct o low lo

operotionolize Articles 27 (6) ond 100 ol the Constitulion of Kenyo.20l0. ln

oddition, the Commission proposed thot the Constitution should be omended

to expressly stote thot the membership in elective ond oppointive offices

esioblished under Chopters 8, 9. 10, I I , I3, l4 ond l5 of the Constitu'iion on the

Legisloture, Executive, Judiciory, Devolved Government, Public Service,

Nolionol Security, ond Commissions ond lndependenl Offices, observe lhe

two thirds gender principql ond ollocote ot leost 5% of positions lo persons wiih

disobiliiy os on immediote obllgotion. Further, NGEC submitted thot there wos

need to omend Article 225 (3) of the Constitution to include provisions on non-

complionce with the twojhirds gender principle ond 225 (7) to include o

provision lo require lhe Notionol Gender ond Equolily Commission lo presenJ

o Report to Porlioment on the motler of complionce wilh lhe two-lhirds gender

principle conloined in the Conslitulion ond ony other Lows.

469 The Polilicol Porlles Lioison Committee (PP[C) submitled thot to ochieve the

two thirds gender rule, the positlon of Womon Representotive wos to be

mointoined ond ihe shortfoll be iopped up ofter elections. The provisions of

Nlicle 177 of the Constitution would be opplied to the Senote ond the

Notionol Assembly lo guide the implementotion.

470 The Multl-seclorol Working Group on lhe lmplemenlollon ol lhe Two-Thlrds

cender Principle (lhe Multi-seclorol Working Group) observed thot since the
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promulgotion of the Constitution lhere hod been severol unsuccessful

ottempts to implement the "not more thon two-thirds principle" os envisoged

under Articles 27 {8) ond 8l (b) of the Constitution. The mechonisms previously

considered were either pre-election or post-eleclion. With regord to the pre-

election mechonisms, the following mechonisms hod been considered -
q) Gender quolos for pody slrongholds- This would entoil reserving seots for

women in 'porty shongholds.' lt would require omending Article 97 (2) of

the Constilution ond the Eleclions Act. However, noting thot it would be

difficult to determine o porty stronghold, lhe option moy not guorontee

the ochievement of the fwo-thirds gender principle ond it moy be

chollenged os being unconstitulionol.

b) Rototiono/ consliluency seols- The oplion ossumes theworst-cose scenorio,

lhot no womon is elected in lhe 290 constituencies or 47 counties. Gender

equolity moy be ochieved by cluslering the 290 constituencies ot 47

counlies inlo 4. One of the four constituencies or counties would be

selecied, rondomly or using objective criterio, to elect o womon in on

eleclion ond the process would be repeoted in four eleclorol cycles. The

option would require conslilutionol os well os stotutory omendments. This

option roised issues os to who would be responsible for selecting the

electorol unit to elect the womon (Porlioment, IEBC or Regishor of Polilicol

Porties), ond which crilerion would be used to clusler the constituencies or

counlies.

c) Reconfigurofion of consfifuencies- The proposol would do owoy with the

290 constituencies ond use ihe counties os o single-member constifuency

where two MPs (o mon ond o woman) per counly ore elected, ond six

members nominoted to represenl speciol inlerest groups. This proposol

would reduce the size of Porliomeni by 100 members, guqrqntee 50%

representolion of both genders, ond the Senqte ond Notionol Assembly

would use counlies os the electorol unit.
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The second proposol under this option wos to reduce the constituencies

from 290 to 150 ond elect 2 MPs (o mon ond o womon) per conslltuency

ond nominote 20 members to represenl speciol interest groups. This

proposol would reduce the size of lhe Notionol Assembly to 320 from 349

ond would not offect the Senote.

The two options would require omending Article 89 {l) of the Cons'litution

on boundories.

d) Doub/ing forly-seven counly women seots in the Noriono/ Assemb/y- This

option proposed doubling county women represenlolives ond retoining

the 290 elected ond l2 nominoted members. This mechonism would not

guorontee the two third threshold. The shorloge could be oddressed by

introducing the gender top-up list. ln the Senote, it wos proposed thot the

number of nominoled women be increosed from I 6 to 23 women. To ovoid

the poteniiol of q high number of nominotions, the tripling of county

women representolives could be considered.

e) Proporlionofe counly women seofs in ihe Nof,onolAssembly- The proposol

would increose the number of counly women members in the Notionol

Assembly from 47 lo 144. The oddi'tionol 97 seots would be proportionqte

lo the number of consliluencies in the respective counties. The odditionol

97 women members in the Notionol Assembly would be ochieved

through-

i. Porty lisls proportionote to lhe seols won by o politicol porty or votes

gornered by o polilicol porty; or

ii. Eleclions either through o porty ticket or subdivision of the counties

into lhe number of county women members of ihe Notionol

Assembly; or

iii. Picking the condidoles with the highest voles in order of priority

occording lo the number of women county members per counly.

Repo, of lhe Nolionol Diologue Commillee {N^Dco)- November 2023 t5l



Ihis method would guorontee the ochievemeni of the two-thirds gender

principle ond the increose in the number of women would be proportionol

to the constituencies in the respective counties ond therefore reflect the

densily of the populotion. However, il would result in on increose in the

woge bill os well os roise issues regording the criterio for the ollocotion of

lhe number of seots to the respective counlies.

471 On ihe olher hond, the post-election mechonisms proposols included -
o) Gender top-up lhrough port lisfs-Ihe method would require constilutionol

omendments to moke Articles 97 ond 98 of ihe Constitulion similor to Article

177 of the Constilution on county ossemblies. Whereos it would guoroniee

the olloinmenf of the two-thirds gender principle, the meihod would

considerobly increose lhe size of Porlioment together with ottendont costs

ond inlerfere wilh plonning of lhe welfore of MPs since the number would

be unknown. (ln the worsl-cose scenorio, ihe Senole membership would

increose by 7 members while the Nqtionol Assembly would increose by 104

members).

b) The besl runner-up- This would be opplied upon the conclusion ol on

election where IEBC deiermines the number of women required to meei

the two-thirds gender lhreshold. Women condidotes with ihe strongest

support/mondote would reploce the mole winners in selected

constituencies until ihe lhreshold is ochieved. Whereos the option

guoronteed the ottoinmenl of the twoJhirds gender principle, it risked

chqnging the politicol composition in Porlioment os the replocemenls

would come from o different porty, ond it moy nol be ottrociive to politicol

porties.

c) The porly lickel (twinning): Under lhis mechonism, porties would be

required to delermine the prefened (No. l) ond the olternote (No. 2)

condidoles during primories ond during on election, voters would vole for

porty iickets os opposed to individuol condidoles. lf o ticket wins, No. I
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would be the pnmo focie winner, bul IEBC would determine the number of

members necessory to meet lhe fwo-thirds threshold. Where the threshold

is not met. some No. 2s of the winning ticket would reploce the primo focie

winner. This wos the mosl prefened proposol ond would nof occosion on

increose in lhe size of Porlioment.

472 Hoying onolysed bolh the pre-election ond posl-election mechonisms, the

Multi-Seciorol working Group submitted thol they hod mode o preliminory

finding thot gender top-up lhrough porty lists wos the most vioble option. This

wos becouse the mechonisms were self-reguloting ond hod been successfully

implemented in county ossemblies os provided for under Article 177 11) lbl ol

the Constitution. lt wos lurther submitted thot if the proposolwos implemented,

it would- guorontee the implemenlotion of the not more thon two-thirds

gender principle in Podioment; opply to either gender os it wos gender neutrol;

be simple ond direct to implemenlj ond offord women on opportunity to

enhonce their porticipotion in elective politics.

473 The Sobqot Communlty submitted thot politicol porties should fosler the two-

thirds gender rule during politicol porty primories with the runners-up in

elections filling ihe one-third shortfoll.

4/4 The Kenyo Women Porliomenlory Associolion (KEWOPA) submitted thot

olthough Kenyo hod mode greol progress in hornessing the goins of women

ond other vulneroble groups through the developmenl of legisloiive,

odministrolive ond procedurol ospects, 'there were gloring chollenges in

implementotion. For exomple, the continued violotion of lhe not more thon-

lwo third gender principle in boih oppointive ond elective positions os

provided in Adicle 27 (8) of the Constitution. Politicol porties hod nol

embroced the gender ond inclusive principles qs guided by the Constitution

ond the Politicol Porties Act. KEWOPA. therefore, proposed the omendmenl of

Articles 97 ond 98 of the Constitution in line wiih Article I77 (l ) (b) qnd (c) to

provide for o lop up of seots necessory to ottoin the twojhirds gender
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principle, ond seots for the representotion of morginolised groups including

persons with disobilities ond the youth. The mechonism would be self-

executing ond only come into force if one-lhird of either gender wos not

reolised during o single-member conslituency election.

475 KEWOPA further proposed thot politicol porties proctice equity by nominoting

women os condidotes in their oreos of populority lo encourqge women to

octively engoge ond porticipote in porty politics in o meoningful woy. ln

oddition, the Associotion offered thol politicol porlies should be compelled

through Poliiicol Poriies Act 201 I lo comply wiih the nol more lhqn twojhirds

gender rule ond inclusion of other conslitutionol meosures ond occountobility

should be enforced for politicol porties with heovy penolties for non-

complionce with porty lists. lt wqs their opinion thot nominolion through porlies

lisi should be undertoken in on open tronsporenl process governed by polilicol

porties ond overseen by the Registror of Politicol Porties ond IEBC. Further, the

IEBC should be required to strictly enforce the Code of Conducl for

condidotes ond porties wilh regord to gender-bosed discriminotion ond

violence. ll wos their submission ihot IEBC should olso consider lowering

norninolion fees for morginolised groups to porticipqte in eleclions.

476 KEWOPA olso proposed omendment of the Conslitulion to ollow for the

Governor ond the Deputy Governor to be of the opposite gender.

477 The Cenlrol Orgonisollon ot Trode Unlons (COIU.K) proposed lhot Porlioment

immediotely develop legislotion to require politicol porties 10 nominote

women, especiolly in their strongholds or odopi provisions under Article I 77 (b)

to opply to Porlioment, just like in the county ossemblies. ln oddition, ihe

Orgonisotion wos of the position thot eoch politicol porty should meei the

gender principle within ils ronks to be oble to benefit from the politicol porty's

fund.

478 The lndependent Eleclorql ond Boundories Commisslon (IEBC) noted thot in

lhe execulion of its mondote, it hod implemenled the judgement of the High
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Courl on Koliba lnsfitute vs IEBC 12017) eKLR in which the court directed

polilicol porties lo comply with Articles 1A,19,20.27.28,56 ond 9l {l) of the

Constitution. Further, the Commission hod mode strides to implement the

directive of the court by devising odministrotive mechonisms to ensure

reolisoiion of the two-thirds gender principle during the nominotion process.

The Commission, therefore, proposed the enoc'fment of legislotion lo give

effect to the twojhirds gender representotion rule provided for in Article 8l of

the Conslilution.

479 The Notionol Counclltor Persons tyith Dlsqbilities (NCPWD) presented lhol the

execution of the two-lhirds gender principle usuolly discriminoted ogoinst

PWDS from the minority group. They proposed thot o 5 per cen'l quoto of

oppointive or eleclive slots for PwDs be entrenched into the rule.

480 Ihe Nqllonol Youlh Councll submitted thoi youth form 75% of lhe populotion

of Kenyo, os such o third of the twojhirds positions of those in decision-moking

should be reserved for the youth. This would ensure thol lheir opinions ore

token into considerotion whenever decisions ore being mode.

481 Ihe lnler- Rellgious Councll of Kenyq proposed thot politicol porties should be

strengthened, ond the twojhirds gender rule be opplied qt lhe politicol porty

primory nominolion stoge. The Council furlher recommended thoi the 2/3

gender rule be enforced in oll oppointive posilions ond in the committees ond

deportments of the Couniies to entrench inclusion ond diversity including

regionol, ethnic ond religious bolonce os envisioned in Article 177 (b) ond (c)

of the Constilution.

482 The Xenyo Nol'ionol Chomber o, Commerce ond lndustry (KNCCI) proposed

thot deliberote steps be token towords enforcement of the two third gender

rule including coming up with legislotion thot supports gender equity, de'

personolising the two third gender principle it's nol o women vs men

chollenge, promoting public oworeness on lhe imporlonce of implementotion

of the 2/3 gender rule, empowering women in business ihrough flnonces ond
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copocity building, ond polilicol reforms to ollow for equol gender

representotion (one mon ond womon represenling eoch constiluency or

county) in Porlioment. This would ensure thot women politicions hove equol

occess lo NG- CDF.

483 The Electlons Oblervollon Group (EtoG) submitted thot oll considerotions lo

omend lhe Conslilulion ond introduce legislotion oimed ot enhoncing the

porlicipotion of women in elective ond oppoinlive posilions were in line with

the principles set out in Article l0 of the Constilution. ln lhis regord. the Group

suggested considerotion of removing the cop on ihe size of the Nolionol

Assembly os curently provided for ond opply Atlicle 177 (3) occordingly to

oddress the noncomplionce of the 2/3 gender principle thot hod plogued the

country for the lost three eleclions. ln oddition, they proposed thot the

Constitution of Kenyo {Amendment) Bill 2023 by Senotor Beth Syengo ond the

Constitution of Kenyo Amendment Bill,2023 by Hon Kimoni lchung'woh ond

other such legislotive proposols on the 2/3 principle be considered qnd

enocled. Further, it wos proposed thot the Polilicol Portles Act [20] I ) ond

Elections Act (201 1) be oligned with Article 8l (bl of lhe Conslitution 1o compel

politicol porties to hove 2/3 of their condidotes for eleclive positions lo be of

either gender. Further. ii wos iheir opinion thot the Elections Act should be

omended to compelthe IEBC to enforce the gender provisions when cleoring

condidotes for elections.

484 The lnstltule of Cerllfled Publlc Accounlqnls of Kenyo (ICPAK) submitted thot

the two-thirds gender rule should be enforced lhrough legislotion ond

offirmotive oction meosures. The lnstitute proposed thot the formulo used for

nominotion ol County Assemblies under Article 177 (l) {b} be opplied for oll

other eleclive positions in Kenyo. Furlher, the lnstitute urged thot oll

Corporoles, Ministries, Deportmenls, ond Agencies odopt the two-lhirds

gender rule, but oppoinlments be done competitively. They lurther proposed
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deletion of Article IOO of the Constitution ond subs'tituting with fhe following

provision:

(l ) Nof more thon two-thirds of lhe memben of ony notionol
ossemb/y or senole sho// be of fhe some gendet.

(2) Parliomenf shal/ enoct /egis/otion to promole the representolion
in Potioment of-

(o) women;
(b) persons with disobilities;

lc) youth;
(d} eihnic ond other minorities: ond
{e) morgino/ised communilies

13) where legislofion to promole represenlotion in Polioment is not
enocfed, politicol portles shoii nominote in proporlion lo lheir
represenlofion, such numbers of personsin porogroph (2) lo ochieve
the requiemenls of this otlicle.

485lhe Lotv Society of Kenyo ([SX) submiiled fhot in implementing the provisions

ol Atlicle 27 {8) of ihe Constitution there wos o need to ensure thot lhe cost of

represenlotion does nol loke owoy lhe resources thot would hove been set

oside for development. The Society proposed o gender top-up list lo ensure

thol Porlioment complies with lhe twoJhirds gender principle. The list would be

composed of lhe besi runners-up in lhe election to encouroge octive politicol

porticipolion.

486 The CMD-Kenyo proposed the odoption of the Mixed Member Proportionol

Representotion (MMPR) system os o long-lerm meosure to oddress the not

more lhon twojhirds gender principle specificolly ond offlrmotive oclion in

generol. They olso suggesled importing the mechonism set out in Article 177

{l) (b)of the Constilution where members ore proporlionolely nominoled from

quolifying politicol porties to meel the principle. They recommended the

introduction of Porty Electorol Colleges for Women, Youlh ond Persons with

Disobility to elecl lhe nomes to go into the Porty Lisis for,lhe Senqte, Notionol

Assembly ond County Assemblies. ln oddilion, they proposed thot Article 97

(l) (c) be omended to provide thot 50% of the nominolion seots go to women
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to further oddress the two-thirds gender rule. Eoch porty list would use the

Zebro style, storting with the nome of o womon.

487 Prolessor Gilhu Muigol, Attorney Generol Emerilus in his submisslon, noted thot

there wos o need for more civic educotion on the impodonce of empowering

women. He proposed thot the Womon Representotive seot be obolished,

constituencies be reduced from 290 to 100 ond hove o mon ond womon

represent eoch of the 100 constituencies.

488 Mkenyo Dolmo submilted thot they supported the implementotion of this

progressive tenel of the Constitution. However, they were opposed to ony
proposols to creote odditionol positions thot would resull in qdditionol costs lo
lhe electorole. ll wos their opinion thol proportionol representotion syslems

would work well to resolve ihe issue ond qlso strengthen politicol porties.

tr89 lhe Mediq Council ol Kenyo odvocoted for the full implementotion of the

two lhirds gender rule ocross oll levels of government ond public inslitutions. lt

wos iheir opinion thot this could be ochieved through legislotive meosures,

oftirmotive oction, ond oworeness compoigns 1o promote gender equolily
qnd representolion.

490 The lnlernotlonol Commlssion of Jurlsls observed thot the Notionol Assembly

wos required fo enoct legislotion on the twojhirds gender rule thol cotered

for both elective ond oppointive positions. They proposed thot politicol porties

should priorilise elective ond nominotive criterio to ensure complionce with the

not more thon two-thirds gender principle.

49I The Office of the Regishor ol Poltfcol Porties (OIPP) submitted thot the ORPP

hod successfully enforced complionce with the two-third gender rule in the

governonce of politicol porties. Therefore, they proposed the enhenchmenl

of the two-thirds gender rule in the lisl of condidotes for election for its

enforcement.

492 Hon Amos Woko, Attorney Generol Emeritus, proposed thot the provisions of

Article I 7/ (1 ) (bl be opplied to the Notionol Assembly ond Senote. ln oddition,
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Politicol Porlies should be required to nominote women to run for office in their

slronghold oreos so os lo reduce the number of women fo be nominoted to

meei the threshold.

493 The Councll of Governors (COG) proposed lhe omendment of Conslilutionol

provisions for both levels of Govemmenl ond the three orms of government lo

enhench the two-thirds gender rule. os follows: - Amend Article 148 (l ) to

provide 'thot eoch condidote ln o presideniiol election sholl nominote o

person of the opposite gender who is quolilied for nominotion for election os

President, os o condidole for Deputy Presidenl.

494 The Council olso proposed for creotion of the position of deputy Cob;net

secrefories who should be of the opposite gender. The Council further

proposed oddition of o clouse stoting thot the oppoinlment of Cobinet

Secretories, Deputy Cobinet Secretories, Principol Secretories, High

Commissioners, Diplomotic ond Consulor Represenlolives, Commissions,

Boords ond Tosk Force oppoinlments sholl meef ihe not more thon two-thirds

gender principle. With regord to the Counly Execuiive, the Council proposed

thol Article 179 be omended to include o Clouse stoting thol the oppointment

of county executive committee members sholl meet the two lhirds gender

rule.

495 ln oddilion, the Council proposed restructuring of the Notionol Legisloture

through omendment to Article 89 to provide for o Mixed-Member Proporlionol

Representotion (MMPR) system to ensure thot o certoin number of seols in ihe

legislolure ore sel oside for constituency representotives while onother set ore

reserved for individuol porties. They further recommended lhe reduction of

electorol units by 507. under Article 89 (l). The bolonce of 507o of the electorol

units would be filled through porty lisis comprising the nomes of condidoles

bosed on 50:50 gender representolion. ll wos their opinion lhot politicol porties

should use o competitive, 'tronsporenl, ond verifioble melhod, free from

monipuloiion to orrive qt the porty list. The Council olso proposed lhol the
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porty lisl be presented to the IEBC before the generol eleciion dote ond once

the election results were known, the tqrgeted seols be ollocoled 10 the porties

ond filled in proportion 1o the number of seots gornered. As on olternotive lo

omending Adicle 89, the Council proposed odditionol Clouses to Articles 90,

97 ond 98 of the Constitu'tion in order lo ochieve the two-lhirds gender rule in

the membership of the Senote ond the Nolionol Assembly.

496 The Council olso recommended thot Articles 107 ond 108 of the Conslitution

be omended to provide thot the Speoker/Deputy Speoker ond the Leoders of

the Mojority/Minority porties ond iheir deputies sholl be of opposite genders

respectively.

497 They further proposed o legislotive review of lhe Politicol Porlies Act,20l I to
ensure thol only politicol porties lhol hod complied with the twoJhirds gender

rule in their membership, cqndidotes ond pqrty lists received funds from the

Polilicol Porties Fund. They submilted thot the Regislror of Politicol Porties oughl

lo be empowered to enforce complionce by politicol porties.

498 The Notlonol Council ol Churches in Kenyo stoled lhot, hoving considered

lhe meosures ond proposols mode for ottoinment of the two-thirds gender rule

over the pqsl l3 yeors, the Government should prepore o comprehensive

report detoiling meosures taken to comply wilh the provisions in Article 81. The

report should show lqws, policies ond slrolegies developed ond implemented

os well os reporting on octions token where stole bodies, orgons ond

commillees hod foiled to odhere to the rule.

499 lhe federoiion ot Kenyq Employers. while supporting the implemeniolion of

lhe two thirds gender rule, coutioned ogoinst imposing odditionol toxes ond

levies on the citizens. They proposed ihot ony cosl implicotions of

implementing the not more thon two-thirds gender rule be funded from the

Consolidoted Fund.

500 Azimio lq Umoio One Kenyq Coolilion (Women Leoders ot Kenyo) stoted lhot

the implementolion of the not more thon two thirds gender rule musl slrive to
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find o formulo to implement the principle os o constitulionol provision ond os

internolionolond regionol level obligolion ond commitment in SDGs ond other

reloied gender equolity inslruments.

5Ol The Coolition proposed ihot Senotors, being represen'lolives of counlies,

should be elecied by every counly os one mole ond one femole senoior

moking 94 Senotors with 50:50 gender represenlotion thus ending the

discrjminotory proctice of delegotion voting. They proposed relention of the

four seols for youth ond Persons with Dhobility in the Senote lo be flled through

porly eleclorol colleges lo enhonce representotion ond connection with the

constituency of the speciol interest groups. Ihey ovened thol persons with

Disobility hove porticulorly requested to be ollowed to elect their

representotives.

5O2 Azimia Coolition proposed lhot in the Notionol Assembly, the best option for

oiloinment of gender porily wos Proportionol Representotion Electorol System

with o zebro lisl of mole femole nomes thus 145 men ond 145 women; (50:50)

503 Ihey olso proposed odoption of Mixed Member Proportionol Represenlotion

(MMPR) wilh Porty List positions lo cover the populous high'density counlies

thot ore cunently undenepresenled. Applying the populolion quoto from lhe

recent census, the density seois could be 63 io 80. To ochieve the two-thirds

gender rule such seots could be reserved for women. Further, they proposed

thol for the youlh, every fifth nome on the porty list should be o youth ond

every tenth nome o person with disobility.

504 Azimio o/so submitled thot for lhe full implemenlotion of lhe not more thon

two-thirds gender rule in the Notionol Assembly by importing in Article 97 on

lhe Notionol Assembly the constitutionol formulo in Article 177 (l) (b).

5O5 Azjmio olso proposed thot there should be constitutionol requirement for oll

porties to submit lists of condidotes tholcomplywith ihe lwo-thirds genderrule

The list of porty condidotes for gubernotoriol, porliomentory ond county

ossemblies should be compliont with the not more thon two thirds gender rule.
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Further, lhe IEBC should not occept o list of porty condidotes thot is not

compliont.

506 ln the Executive, Azmio /o Umoio proposed thot proposed exponslon of the

executive structure to comprise President who is the Heod of Stote ond

Government, o Deputy President ond Prime Minister. They proposed

omendmenl to Article 130(l) of the Constitution to stote -
fi/ Ihe Notionoi Execulive of lhe Repub/ic complses lhe

Presidenl, Depuly President, Prime Minister ond the resf
of cabinef.

(2) The composition of lhe notionol execulive shall comply
wifh the nat more lhon two-thirds gender rule.

507 Azimio Coolition further proposed lhe implementotion of the opposite gender

rule in oll orms of government including-

Nlicle 166 (c) where the Chief Juslice ond lhe Depuly
Chief Juslice shouid be of opposile gender.

Arlicie 106 speokers ond Deputy Speokers of Poliomenl

Arlicle 124 commillees ond Slonding Orders

508 The CivilSociely Reference Group submitted thot only o Porliomentory system

of government could occommodole implementotion of the two-lhirds gender

principle.

509 The Publlc Service Commlsslon (PSC) subrnitted thol on offirmotive oction

fromework in the form of legislotion should be developed ond implemented

to comply with the two-thirds gender rule for oppointive positions ocross the

entire public service. With regord to elective posilions in Porlioment, o provision

similor to Article 177 lbl of the Consliiution be odopted to fill up ony gender

shortfolls in both the Notionol Assembly ond the Senote, respeclively.

510 Following lhe stqkeholder engogemenl, the Commitlee, ol iis sitting held on

l2rh October 2023, resolved to invite the Porliomenlory Service Commission to

moke submissions on the stotus of complionce to the two-thirds gender

principle ond budgetory implicotion if the principle wos io be fully complied
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with. ln oddition, lhe Committee invited the IEBC io deliberole on the

implementolion of lhe two-thirds gender principle in counly ossemblies in line

with Arlicle 177 of lhe Conslitution.

51 I The Porllomenlory Servlce Commission mode submissions on the slolus of

complionce to the two-thirds gender principle in Porlioment ond budgetory

implicotions if the principle wos to be full complied with. They submitied thol

the composition of the two Chombers of Porlioment, os provided for in Articles

97 ond 98 of the Constitulion. did nof ob'ide by the principle set out ot Article

8l. The Commission submitted thot lhere hod been severol legislotive lnitiotives

oimed ot the ochievement of the lwo-thirds gender principle by the IIth, ond

12th Porlloments. in oddition, in lhe cunent Porliomeni (l3thl nominoted

Senotor Be'th Syengo, hod sponsored the Constiiution of Kenyo (Amendment)

8ill, 2023 which ot the lime of lhe presentotion wos due for debote ond second

reoding. The Bill seeks to odd o second clouse under Article 8l to compel the

government to'toke legislotive, policy ond olher meosures- including the

setling of stondords- to reolise the principle. The new clouse would require the

election, through porty lists, of ihe number of speciol seot members necessory

io ensure ihot no more ihon two- thirds of the membership of the Notionol

Assembly ond the Senote is of the some gender. The Billolso proposes ihot ihe

number ot speciol seots under clouse (l) sholl be delermined oller the

declorotion ot lhe resulls of o Generol Election.

512 The Commission submilted thot in the currenl Porlioment, the Notionol

Assembly hod eighly-one (81)femole Members of Porlioment (elected ond

nominoted) tronsloiing lo 23.2%. ll wqs their submission thot lhe Notlonol

Assembly should hove hod ot leost ll7 Members of one gender for it to be

compliont with the constitutionol requirement of the two-thirds gender

principle. Further. the Senote hod twenty-one (21) femole Members of

Porliomenl {elected ond nominoted) tronsloling lo 32.3% of the tolol

membership of the Senote. For the Senole to hove been compliont with the

Repo,l of lhe Noliono, Diologue Comm,lee lNaDco)- November 2023 r63



iwo-thirds gender principle, it required 23 Senotors to be of one gender. lt wos

their opinion thot with the cunent composition of the Nolionol Assembly, it

would require on odditionol fifty-four (54) femole Members of Porliomenl. This

would in turn increose the lotol number of members of the Nolionol Assembly

to 404. On the olher hond. with the cunent composilion of the Senote. it would

require three (3) more femole Senotors, thus increosing the totol number of

senotors to seventy-one (71).

513 With regord to the iinonciol implicolion of ihe nominotion of the odditionol

Members of Porlioment to meet the two-thirds gender principle, the

Commission submitted thoi the lotol onnuol cost of susloining o Member of

Porlioment wos opproximotely KShs.40 million which lronslotes to KShs.2oO

million for the term of o member. This opproximo'lion considered the different

mileoge reimbursement rotes ond differences in focilitoting the county/

consiituency offices for elected members of Porlioment vis-o-vis nominoied

Members of Porlioment who hove no county/ constiluency offices.

5l4 The lndependenl Eleclorol qnd Boundories Comml5slon Secreloriol mode o

presentotion on ihe implementotion of the two-lhirds gender principle in

county ossemblies in line with Atlicle 177 of lhe Constitution. The Commission

submilled thol Section 34 of the Elections Act. 20ll requires politicol porties

submitting their porty lisls to the Commission to do so in occordonce with the

provisions of lhe Constitution. This includes ensuring thot the morginolized lists

contoin ihe persons meniioned in Article I 77 (l ) (c) of the Constitution. This is

further reiteroted in Seclion 35 {1) {f) of the Elections Aci, 2011 lhot requires

porties fo include ot leosl two youth, two PWD5 ond two persons represenling

morginolized groups ln lhe 8 nominees submitted in the morginolized list.

515 The Commission submitted thot section 36 {8) of the Elections Acl. 20ll

requires lhe Commission lo ollocote four {4) speciol seol members in lhe order

given by the pody to eoch of the County Assemblies pursuont to Arlicle 177

(l ) (c) of the Constitution of Kenyo. This is populody known os the 'Morginqlized
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List'. Seciion 36 (7) of the Electjons Acl, 201I requires, for purposes of Arlicle

177 {l) (b) of the Constitution, the Commission 10 drow from the list under

subsection l1 ) (e). such number of speciol seol members in the order giYen by

the porly, necessory to ensure thot no more thon two-lhirds of the membership

of the ossembly ore of the some gender. This is populorly known os the 'Gender

Top up List.'Section 36 (4) of the Elections Act mondoles the Commission lo

ollocole Porty List seots in lhe County Assemblies within thirty doys ofler the

declorotion of the election results lt is required to designote from eoch

quolifying list, the porty representotives on the bosis of proportionol

representolion. The Allocotion of the speciol seots wos therefore informed by

ihe gozetted elecled members of County Assemblies.

516 The Commission further stoied thoi the ollocotion of the seots wos os per the

formulo provided under Regulotion 56 12) ot the Election {Generol}

Regulolions. 20l2 ond ollocoting lhe seots storts wilh the ollocotion of seols

under the Morginolised Lisis ond thereofter ollocotion of seots under ihe

Gender Top up Lists pursuont to the principles under Porogroph 15. The

Commission informed the Commiltee ihot they were members of the multi-

sectorol working group on lhe reolisotion of not more ihon iwo-thlrds gender

princlple.

Commltlee Observolions

517 The Cornmittee observed ihof-

{o) During the Eleventh ond the Twelfth Porlioment. lwelve bills on

implementolion of the twojhirds gender principle were considered.

The Bills mode severol proposols including- the fllling of speciol seots to

be delermined ofter the declorolion of elecled members from eoch

constituency, lhe progressive implementotion of the rule, ihe creotion

of speciol seots for o period of twenty yeors, the imposing of sonctions

ond reword syslem foI politicol porties in order to motivote them lo
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meet the lhreshold, lhe strenglhening of the institutionol fromework for

monilorjng the implementolion of lhe equolity principles of the

Constitution. Other proposols mode include lhe exponsion of the

mondote of the IEBC in operotionolising the provisions of Article 100,

increosing the number of elected women members in the Notionol

Assembly ond lhe election of two members of Senote of eoch gender

by the electorote in lhe counties.

(b) A Multi-Sectorol Working croup wos esloblished on tsth August 2023

vide Kenyo Gozeiie Vol. CXXV No. 182 by the Cobinel Secretory for

Public Service, Gender ond Affirmotive Action to develop ond

recommend o fromework of implementotion of two thirds gender

principle omong other issues.

(c) The Supreme Court Advisory Opinion No. 2 of 2012, in the Motter of the

Principle of Gender Represenlotion in the No'lionol Assembly ond the

Senote, hod provided for the progressive implementotion of the two-

thirds gender rule.

{d) ln 2020, the Chief Justice odvised lhe President lo dissolve portioment

in line with Article 261 (7) for foiling to enoct legislotion required to

implemenl the two thirds gender rule.

(e) Vorious proposols were mode by the Public on how lo ochieve the

iwo-thirds gender principle in Porlioment. They include replicoting the

provisions of Article 177 of the Constitution; polilicol porties to be

compelled lo presenl porty lists thot meet the principle ond using

Mixed-Member Proporlionol Representotion (MMPR) system omong

other models.

(f) There were concerns thot lhe proposols to nominote or creole speciol

seots lo comply with the two-thirds gender principle would occosion o

substonliol increose in the woge bill.
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Commltlee Recommendolions

5l I The Committee recommends thot-

(o) The Multi-Sectorol Working Group on the Reolisotion of the Two-Thirds

Gender Principle under lhe Ministry of Public Service. Gender ond

Atfirmotive Action to finolize its work, ond recommend o fromework of

implemenlotion of two-thirds gender prjnciple ond submit its report to

Porlioment for considerotion.

(b) The Working group considers the following fwo proposols os they

engoge with slokeholders on the moller'

Opfion 1

Adopt fhe principle undet Article 177 os follows -
(al on lhe bosis ol ptopodionol represenlotion bY use of
porty lists os provided for under Nlicle 90:

(b) comprise condidoles who slood for eleclion wifh
precedence being given to condidoles who received
lhe greolesl number of voles.

Oqtion 2

Double lhe numberof women seols from lhe counties fo
the Not/onoi Assembiy from forly-seven (47) lo ninefy'
tour (94) while retoining fhe 290 elected from lhe
consliluencies ond the fwe/ve (12) nominole from the
potty lisls. Use lhe lop-up /,sl ,o oddress ony shotloge in
the numbet of women in the Nolionol Assembly lhol
moy orise by opplicolion of the f ormulo

Governonce lssues: Notlonol Unity/lnclusivity in Publlc Appoinlmenk

519 The issue wos fromed os governonce issues, including promoting notionol

unity ond inclusiviiy in public oppointmenls.

Bockglound ond contexl

520 Article lO of the Constitution provides for noiionol volues ond principles of

governonce thot bind oll Slote orgons, Stote officers, public offlcers ond oll

persons whenever ony ol lhem-
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(o) opplies ot interprels lhis Const'irurion;

(b) enocts, opp/ies or inlerprets ony low: or

(c) mokes or implemenls public policy decisions.

521 The nolionol volues ond prjnciples of governonce include-

(o) potriofism, nolionol unily, shorng ond devolution of power, lhe
rule of low, democrocy ond podicipofion of lhe people:

(b) humon dignify, equity, sociol juslice. inclusiveness, equolity,
humon rights, non-discriminotion ond proteclion of the morginolised;

(c) gaod governonce, infegify, tronsporency ond accountobility:
ond
(d) susloinoble developmenl.

522 lhe volues ond principles of public service, os provided for in Article 232 of the

Constitution include involvement of the people in lhe process of policy

moking: occountobility for odministrolive ocis; lronsporency ond provislon to

the public of timely, occurote informolion; foir competilion ond merit os the

bosis of oppointments ond promotions; representotion of Kenyo's diverse

communilies; ond offording odequote ond equol opportunities for

oppoinlment, troining ond odvoncement, ol oll levels of the public service, of

men ond women; the members of oll ethnic groups; ond persons wilh

disobilities.

523 There wos generol consensus by the Commitiee on the need lo odhere to

the nolionol volues ond principles of governonce os provided for in the

Constitution.

Summory of Submlrtlons by lhe Public

524The public, through memorondo, proposed vorious solutions to the issue

inc luding-
(il odherence to Arlicle l0 of ihe Conslitution;

(ii) omend the relevonl provisions of the Constitution to require lhot oll levels

of public service reflect lhe foce of Kenyo bosed on ethnic proportions.
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ln oddition, protessionol recruiting flrms should be used to undertoke

professionol seorches for condidotes from under-represented oreos

(iii) review term limits for vorious slote offices;

(iv) introduce rototionol presidency;

(v) enhonce the role of Public Service Commission in public oppointments;

(vi) streng'then notionol, intergovemmentol ond county syslems for

effective, tronsporent ond occounloble implemenlotion of devolulion

os contemploted by the Constitution ond relevont legislotionsj

(vii) legislotive outhority should be vested in Porliomenl wilh Senote being

the upper House;

(viii) outlow discriminotion in lerms of oppointments, development qnd

ollocoiion of resources ond put in ploce robust mechonisms for holding

instilutions occounloble for non-odherence to the principles ond volues

of public service be estoblished;

(ix) the representolion of the Ogiek community should be lncluded in

notionol ond county government represenfotion through nominotions

to lhe Notionol Assembly, the Senole ond county ossemblies; ond

(x) lhe represenlotion of the Ogiek community should be lncreosed in

oppoinlive posilions ond other iob opportunities.

525 Further, the following wos submitted during stokeholder engogements: -

525 The Polilicol Porlies Llolson Commlttee (PPLC) stoted thot il wos o useful body

for the promotion of good governonce, nqtionol unity ond inclusion. lt ployed

o cruciol port in the democrotic process ond ensured lhe interests of oll

regislered politicol porties who porticipoted in lhe eleclorol processes. Politicol

porties bridged divides ond promoted o sense of unity by representing

different groups within society. As such, it wos their submission thot it should be

entrenched in lqw os on independent body with on outonomous secretoriol.

527 The Kenyo Women Podiomenlory Associoiion (KEWOPA) mode the following

proposqls-



(i) in order lo promote notionol unity. inclusivity ond diversity.

implement lhe existing Kenyo Notionol Policy Guide on Unity ond

Diversity thot olreody promo'les inclusion of gender to promole

gender moinsheoming, inclusion ond diversity on intersectionolity

issues touching on women with disobilities, young women ond

women f ror.r mino.ity communi'ies;

(ii) the Ministry of Educolion ihrough Kenyo lnstitute of Cuniculum

Developmenl to underloke cuniculum review ond the cuniculo to

introduce ond integrole teochings of notionol unity ond cohesion

from eorly yeors, os o long-lerm solulion;

(iii) review educotion policies to promote sociol integrotion such os

guidelines on recruitment of teochers;

(iv) the Public Service Commission creoted under Article 233 of the

Constilution. in undertoking its duties ond responsibilities is

mondoted under Article 234 ol lhe Constitution lo ensure

effectiveness ond elficiency of public service by enforcing the

requiremenl of odequote ond equol opportunities in oppoinlments,

troining ond odvoncement of men ond women, members of ethnic

groups ond persons with disobilities; ond

(v) minimum requirement ol odequole ond equol opportunities in

oppointmenls, troining ond odvoncement of men ond women,

members of ethnic groups ond persons wilh disobilities be exlended

to public offices not currently covered including oll Stole offices.

oppointment of high commissioners, ombqssodors ond other

diplomotic or consulor represenlotives, ond oll Conslilutionol

Commissions ond lndependent Offices estoblished in Chopler I5 of

the Consiitution.

528 The Notionol Gender ond Equollty Commisslon (NGEC) submitted lhot Article

27 (3) provides thoi women ond men hove lhe right io equol treolmenl.
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including the righl lo equol opportunities in politicol. economic, cullurol ond

sociol spheres ond Anide 27 (4) provides thot the Slole sholl not discriminote

directly or indirectly ogoinst ony person on ony ground, including roce, sex,

pregnoncy, morjtol slotus, heolth stotus, elhnic or sociol origin, colour, oge,

disobilily. religion, conscience. belief, culture, dress, longuoge or birth. Further,

the Stote Corporotions Act hos not been repeoled or omended to olign to lhe

Constitution of Kenyo, 2010 to ensure complionce wilh two thirds gender rule,

inclusion of PWDS, ond the minorily ond morginolized groups. As such, they

proposed the omendment of lhe Stote Corporotions Act to olign with the

Constitution of Kenyo, 2010 ond the Mwongozo code of governonce.

529 NGEC proposed thol the provisions of Section 32 of Public Service Commission

Regulotions 2020 be enlrenched by woy of omendment to Port Vl of lhe Public

Service Commission Act, 2Ol7 oa oppointments, confirmotion of

oppointments, ond tronsf ers.

530 The Commission olso proposed thoi the Notionol ond County governmenls

should ensure inclusion of persons with disobililies in senior oppointive positions

such os cobinet, constitulionol offices qnd other senior, middle ond entry level

posilions.

531 Wilh regord to Arlicle 54 (2) which provides thot the Stote sholl ensure the

progressive implementotion of the principle lhot ot leost five percenl of the

members of the public in elective ond oppointive bodies ore persons with

disobilities, lhe Commlssion louded this otfirmotive oction oimed ot ensuring

persons wilh disobililies get opportunities to eorn ond moke o living. This

provision would noi only help eliminote discriminotion ogoinsl PWDs but olso

help oddress issues of prejudice ogoinst PwDs, promote equolity ond dignity

of persons wiih disobilities. However. ihe foct thol the obligotion is progressive

in nolure ond noi mondotory, hos led to its violotion. The commission proposed

the omendment Article 54 (2) by deleting the phrose "Progressive". Ihe Slole

sho/i ensure lhe prooressive implemenlalion of the principle thot ot leost five

Repatl ol the NolionolDio/ogue Commitiee (N^ocol' November 2023 171



percenl of the members of the public in elective ond oppointive bodies ore

persons wlth disobiiilies.

532 The Sqboot Communlty submitted thot inclusivity chotlenges in Kenyo

slemmed from o combinotion of historicol, sociol, ond politicol foclors resulling

in o lock of inclusivity in the shoring of governmenl oppoinlments e.g.,

Ministeriol oppointments, Ambossodoriol, Heods of Poroslotols et.ol in bolh

notionol ond County governments. The Soboot community, for exomple, hod

not hod o Minister or o Cobinet Secretory since independence. They therefore

proposed thot oppointments to public service be done on o quo'fo system thot

olso considers poverty levels, speciol interesl groups, offirmolive oclion ond

representoiion of eoch ethnic group ot oll levels. The government should olso

focilitote diologue ond reconciliolion efforts in oreos with o hislory of conflicls

or discriminotion ond recognize peoce occords ond negotioled democrqcy

by entrenching them inio low, especiolly where shoring of positions is port of

the ogreement.

533lhe Notlonol Councll tor Persons wilh Disqblllties (NCPWD) submitted thot
governonce issues ond inclusivity in public oppointments, ond the

implementotion of the 5 per cenl rule hod for o long time been elusive.

According lo lhe 2021/2022 Slolus Report of Complionce with Volues ond

Principles in Articles l0 ond 232 ol the Constitution by the Pubtic Service

Commission. PWDS occounted for L4 per cent in the FY 2021 /2022, woy below

lhe 5 per cent constitutionol threshold. The Council further submitted thot there

wos need for more odvococy ond stricter regulotion to reolise ihe 5 per cent

threshold owoy from the difficult lo meosure the progressive implementotion.

This could only be oltoined by deleting from the Constilulion the word,

"progressive" on the 5 per cenl requiremenl ond moke it mondotory.

534 The Nollonql Youlh Council proposed the development ond odoption of o

Youth lnclusion Bill which would ensure the inclusion of youlh ond

representotion in oll lhe decision moking bodies. Furlher, they proposed thot
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the Bill provide for the role of nominoting the youth to be domiciled ot the NYC

to ensure foirness ond regionol bolonce in the recruilment process.

535 The lnler- Rellgiou! Councllot Kenyo recommended thot, to ensure inclusivity,

equol opportunity ond bolonce, members of boord of o publlc ogency,

commission or iosk force should not come from the some elhnic group.

536 lhe Kenyo Nolionol Chombei ol Commerce ond lnduslry (KNCCI) proposed

lhot nolionol unity be promoted in Kenyo through strengthening vitol

institutions for cohesion ond integrotion such os lhe Notionol Cohesion ond

lnlegrotion commission, oddressing socio-economic inequolities,

monogement of ethnic ond socio-culturol diversity, ond conflict prevention,

monogement ond reconciliotion.

537 The Turkono Prolesslonols Assoclollon submitted thot the vetting of Turkono

people for Notionol ldentificotion documents (lDs ond Possports) should ceose

os this oggrieved the entitlemenl of Kenyon citizens os enshrined in Article l2

of the Constitution of Kenyo,20l0. Furlher. to ensure inclusivity in public

oppoinlments, lhe Associotion recommended thot o mechonism be pul in

ploce to ensure oppointment of morginolized professionols in high ronking

positions in publlc senvlce ond lndependenl Offices ond Commissions. ln

oddition, o legol fromework be enocted by Porlioment to oddress ond insiituie

offirmolive oction on employment of morginolized groups similor lo lhe

Equolisotion Fund.

538 ICPAK submitted thot employment in the Public Service did not reflect the

ethnic, religious, regionol ond culturol foce of Kenyo. As such they proposed

thot the Public Service Commission ond County Governmenls should be

empowered lo undertoke professionql seorch ond developmenl for minority

condidotes to increose their chonces of quolifying for lhe positions. Furlher.

lhere should be checks on employmenl to ensure complionce lo section 7 of

the Nolionol Cohesion ond lnlegrotion Act. 2008 thot provides thot public

estoblishmenls sholl seek to represent the diversity of the people of Kenyo in

Repatl al lhe Notionol Diologue Commillee (N^oco)_ November 2023 1/3



the employment of stoff ond no public estoblishmenl sholl hoye more thon

one third of its stofi from the some ethnic community. Further, it wos their

opinion thot o multi-ogency colloborotive opprooch should be designed to

bring together EACC. ODPP ond DCI lo deol with economic crimes; entrench

the Mwongozo Code of Governonce for slote corporotions into the Public

Service; develop ond implement enforcemenl mechonisms for the Leodership

ond lntegrity Acl to oct on breoches: enforce stricl lows to protect whislle-

blowers on molters ol coruption: conlinue civic educotion to citizens; keep

out those who hove records of froud ond corruptlon from vyingj reword

whistleblowing ond ossessments of performonce; prosecute ond determine

conuption coses within 90 doys (3 months); ond repossess conuplly obtoined

weolth immediotely.

539 lhe CMD-Kenyo submitted thoi Article 88 {4) (i) of the Constitution mondotes

IEBC to regulote the omounl of money thol moy be spent by or on beholf of o

condidote or porty in respect of ony election. The IEBC should therefore

regulote compoign finoncing. This would help in ensuring occountobility,

inclusion qnd levelling of the ploying field in democrotic ond governonce

processes in Kenyo.

540 Mkenyo Dqimo submilled thot, controry lo the recommendolions of the

Report of the Presidenliol loskforce on Porostolol Reforms 2013, there hod

been too mony oppointments in non- criticol institutions mode through or by

the Executive. They recommended thot the Public Service Commission should

guide public oppoiniments ond on independent body should be estoblished

to oppoint boords ond CEOs of income eorning government entities bosed on

experience, expertise ond performonce. The body would olso be mondoted

to monitor the performonce of lhe boords ond the entities to toke conective

oction where necessory.

541 Moendeleo yq Wonowoke Orgqnisolion proposed thot the governmeni

should focilitote civic progrommes thot roise public oworeness obout the
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imporlonce of good governonce, rule of low, ond occountobility: notionol

volues should be incorporoted ond entrenched in school cuniculo; lnstitutions

should proctice inclusivity; ond governonce ond politlcs should be seporoted.

542 The Inlernofionol Commlsslon of Jurlsk (lCJ) submitted thot there wos need

to ensure thot oll focets of Kenyon society ore represenled in oppoinlive

leodership ol oll levels of govemment. ICJ recommended sfengthening

enforcement mechonisms ond inslitutions like lhe NCIC to prioritise diversity

ond inclusivity in public oppointments; embedding inclusivity os port of

performonce controcting key performonce indicoiors; encouroging politicol

porties ond leoders to embroce inclus,vityj conducling o notionol oudit of

elhnic ond regionol composition of public offices; ond holding to occount'ihe

Public Service Commission for seleclion processes thot violote public service

volues of inclusion, competitiveness ond meril.

543 The Nolionol Council oI Churches in Kenyo recommended 'thot oppointing

outhorities should ensure the foce of Kenyo ond ethnic bolonce is respecled

ond seen to be done. Constitutionol Commissions should be occorded

genuine finonciol ond operotionol freedom ond thot their decisions be

respected ond odhered to.

544 The EACC submitted thot the constitutionol ihreshold for oppoinlmenl of

persons to stole ond public offices is bosed on the guiding prjnciple of

leodership ond integrity under Ariicle 73 {2).

545 The EACC informed the Committee thot they hod observed thot persons wilh

integrity issues hod been cleored to run for elections or oppointed to stote or

public offices. controry to the provisions of Chopter Six of the Constilulion. This

hod become one of the moin foctors thot contributed to conuption, impunity

ond poor govemonce. The Commission proposed on enhoncement of

procedures ond mechonisms for vetling of persons for eleclion ond

oppointmenl io both slote ond public offices through omendmenl of the

Leodership qnd lnlegrlty Act,20l2 for the effective odministrolion of Chopter
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Six of the Constltution. This would ensure selection on the bosis of competence,

suitobility ond personol integrity.

546 Further, EACC recommended lhot the Constitution be omended in orticles 99

ond 193 so thot o person who hod been convicted remoined disquolified from

vying for eleclorol office until the conviclion is set oside by on oppellote court.

This would be resolving lhe cunent siluolion where stole ond public offlciols

implicoted in conuption ond uneihicol conduct continued to hold office until

oll possibilities of oppeol or review hod been exhousled.

547 The EACC further submitted thot lhe unique operolions of constiiutionol

ogencies within 'the criminol juslice sector demonded thot budgetory

ollocotion ond disbursement should be guoronteed without undue

interference ond bureoucrocy. The Commission, lherefore, proposed

legislotive omendments to guoronlee operolionol independence by ensuring

odequote budgetory ollocotion qnd timely disbursement for effective

dischorge of its Constitutionol ond stotulory mondqtes. This should be

occomponied by the strenglhening of the copocity, in terms of finonciol ond

humon resource, to enoble the octors in the criminol Iustice seclor to

effectively ond efficiently oddress the vorious election issues oF concern which

ore within their respective mondotes. ln oddition, ihe EACC proposed thot
'lhere wos need for o review of the slotutory mondotes for ogencies on

coruplion, economic crimes ond unethicol conduct (EACC/ DCI/ ARA) to

ovoid duplicotion of roles.

548 The Public Servlce Commission (PSC) proposed thol Porlioment should

oversighl complionce with Conslitutionol Stotutory sofeguords thot provide lor

inclusivity, by oll oppointing oulhorities. This could be done through receipt of

on Annuol Recruilment Report thot is in the noture of the PSC Humon Resource

Audit Report for oll oppointing outhorilies. This would enoble Porliomenl lo

impose sqnctions for non-complionce.
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Commitlee Observolion5

549 lhe Commiltee observed lhql -
(o) Article l0 of ihe Constiiution outlines lhe notionol volues ond principles

of governonce including inclusivity, equity, non-discriminotion ond

protection of the morginolized omong others. However, public ond

stote oppoinlments did not reflect these volues ond principles.

(b) There is need to develop o mechonism for enforcement of

complionce to Article l0 of the Constitution.

Commitlee Recommendolions

550 The Committee recommends thot -
(o) The Kenyo Notionol Humon Rights ond Equolity Commission to be

estoblished following lhe merger of KNCHR, NGEC ond NCIC should

deol with lhe issue of inclusivity, equolity, ethnic diversity ond notionol

cohesion.

{b) While undertoking its oversight mondote lhrough vetting of Stole ond
public oppointments, Porliomeni sholl ensure complionce with the

constitutionol requirements provided for under Article l0 ond 232 of the

Constitution including ethnic diversity ond inclusiveness.

Reloled Motlers

lmpeochmenl of Governors

551 Article l8l of the Constitution provides the grounds for removol from office of

o county governor including gross violotion of the Constitution; where there

ore serious reosons for believing thot the county governor hos committed o

crime under notionol ond internolionol low; obuse of office or gross

misconduct ond physicolor menlol incopocity to perform the functions of the

office.
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552 Further, Arlicle l8l {2) provides lhot Podiament sholl enoct legislotion

providing for the procedure for removol of o county governor on ony of the

grounds specified.

553 Section 33 of the County Governments Act, 2013 provides o legislotive

fromework for the impeochmen't of counly governors. The impeochmenl

process storts ot the county qssembly. The resolution of the county ossembly to

impeoch the governor is then submitted to the Senole for delerminotion

554 However, there hove been concerns roised by county governors, counly

ossemblies ond lhe public obout legol os well os procedurol gops in lhe

impeochment process. There hove olso been colls for o stondolone legislotion

on imbeochment to provide o comprehensive tegol fromework to guide the

process. To this end, the tollowing submissions were mode by stokeholders on

lhe issue.

Summory ot Submissions bY ,he Public

555 The Councll of Governois proposed chonges to the process of impeochment

of County Governors to prohibil ony impeochments wilhin o period of 24

months ofter their election inlo office and l2 monlhs towcrds the next generol

eleclion. This would mirror lhe peiition for recoll of the Members of Porlioment

os provided for under section 45 of lhe Elections Act ond enoble sufficient time

for Governors lo set up'iheir odministrotion for purposes of service delivery'

556 tormer Governol of Kiombu Counly Hon. terdlnond Wqltllu submitted thot the

impeochmeni process wos being used to settle politicol differences controry

to the Conslilution's intention to check o governor's excesses. lt wos his

submission lhot the repercussions of impeochmenl should be bosed on the

period during which one wos elected ond should nol be coried into the next

politicol cycle. Further, lhe process should be sofeguorded from politicol

interference.

557 Dlcklon Koroni Mwqnlki submitted thot lhe impeochmenl procedures of the

Governor ond Deputy Governors to require thoi the grounds be verified by on
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independent judiciol body before ony proceedings commence should be

enhonced.

Commillee Obieryolions

.5.58 Tne Commillee observed lhol-

(o) There wos need to further regulote the process of removol from office

of county governors ond cleputy county governors by impeochment

through q comprehensive legislotive fromework.

(b) Section 33 of the County Government Act,20l2. ond lhe Senote

Stonding Orders should be reviewed to improve the procedure for

impeochment of Governors.

Commirree Recom me ndolions

559 The Commitlee recommends thot Porlioment sholl fost lrock enociment of o

legislotion to give o comprehensive guide to the impeochment process.

Reliremenl Benefik lor lhe Audllor Generol

560 The Constitution of Kenyo estoblishes the Office of the Auditor Generol os on

lndependent office to protect the sovereignty of the people, secure

observonce of democrotic volues ond principles ond promote

constitutionolism.

561 The office of the Auditor Generol ploys o key role in promoting occountobility,

tronsporency ond good governonce by providing independently derived

informotion on monogemenl ond utilisotion of public funds. The holder of the

Office of the Auditor Generol hos responsibility for ouditing on on onnuol bosis

the occounts of oll governmenl ond other stote institutions, publishing on

onnuol report ond submitting it to porliomenl for scrutiny ond debote. Thus,

the officeholder is the key constitutionol figure in overseeing the proper use of

public resources ond, if necessory, of publicly exposing ony obuse of public

funds. According io Article 251 {3), the Auditor-Generol holds office for o term
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of eight yeors ond sholl not be eligible for re-oppointmenl. ln view of this,

protecting the integrily of the office holder, during their tenure ond ofter

retirement is poromount for effeclive performonce of lheir functions.

Summdry of Submissions by lhe Public

562 Former Audllor Generol, FCPA Edword ouko submitted thot the

independence of the Office of the Auditor Generol should be secured given

the endemic notvre of conuplion in mony Africon countries including Kenyo.

The proper functioning of the OAG depended on the holder of the Office. As

such il wos imporiont for Porlioment to ensure thot the post-retirement benefils

to the Auditor Generol, such os securily, pension, ond medicol benefiis ore

provided in low os is the cose in other counlries.

Commillee Obseryotions

563lt wos importont to occord o retired Auditor Generol retirement benefits

similor to those enjoyed by other stote oflicers under lhe Retirement Benefits

(Deputy Presidenl ond Designoted Stote Officers) Act,20l5. Currently. ofter

serving for eight yeors in office, the Auditor Generol leoves office without ony

reliremenl benefits, o situolion thot could compromise the independence of

the office, hence occountobility ond good governonce in the public sector.

Commirree Recomrnendotions

564 The Committee recommends lhot Porlioment omends the Reiirement Benefits

(Depuly President ond Designoled Stote Officers) Act, 2015 to include relired

Auditor Generols omong the persons entitled to the benefits conferred by the

Act.

Adequote Checks ond Bqlqnces

Bockground ond Conlexl

565 The concept of checks ond bolonces con be troced to Montesquieu who

proposed lhe seporotion of governmentol powers into three distinct bronches:
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the execuiive, legisloture, ond the iudiciory. He odvonced thot eoch orm

should hove distinct powers in order lo ovoid the concentrolion of power in

one orm

566 The chief purpose of checks ond bolonces is to protect ogoinst obuse of

power by ony orm of government ond to sofeguord o bolonce of power thot

upholds occountobility, equity, ond good governonce; generolly, one thot

upholds the rule of low. Cenholly, the concepl of checks ond bolonces

prevenls the concentrotion of power on ony one orm of government ond

odvonces mutuol oversighl beiween the different orms.

567 The provisions of the 2010 constitution hove odvonced the ideols of checks

ond bolonces in the governonce of lhe notion. However, il connot be soid

thol Kenyo hos ochieved the ideol bolonce ol powers required. Undoubtedly,

lhe executive orm still holds consideroble powers lhrough o presidency

bequeothed with exiensive oversighl in the offoirs of the other orms ond

conslitutionol ond lndependent Offices. lmportontly, the executive ond the

legislolure hold the bulk of powers on budgelory ollocotion ol the expense of

the judiciory.

568 There wos generol consensus by the Commitlee lhot the Constitulion mokes

sufficient provisions lo ensure odequote checks ond bolonces in government.

It wos imperotive thqt these provisions ore implemenled lo promote good

governonce.

Summory of Submlsslons by lhe Publlc

569 The public, through mernorondo proposed vorious solutions to the issue

including -
- (i) Amend the Constitution 10 provide for the finonciol independence

of Porlioment to protect stote officers serving in Porlioment from

monipulotion by the Execulive.

(ii) Operotionolize the Judiciory Fund os provided for in Article 173 of the

Conslitution. Ihis will occord lhe Judiciory outonomy in budgetory
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ollocotions ollowing for lhe hiring of more judges ond building of

more courts.

{iii) A Judiciol Ombudsmon should be oppointed lo monitor ond

evoluote corruplion coses.

(iv) Uphold the provisions of Article 259 of the Constitution requiring the

nolionol government to odequolely fund commissions ond

lndependent Offices ond implemenlolion be done by Porlioment.

The funding should be occording lo lheir mondoles ond not the

whims of the Execulive ond Porlioment.

(v) Amend lhe relevont provisions of the Conslilution to inslitute the

Porliomentory system of government in ploce of lhe cunent

presidentiol system since o Parliomentory system will be more

responsive, occountoble ond cheoper thon the cunent presidentiol

system.

(vi) lncreose the funding to counties to 40% of the notionol revenue.

(vii) Professionols ond civil society should be consulted ond ploy their port

in checking government without hindronce.

(viii) Strengthen the Ombudsmqn office.

(ix) There should be o full oudit of the Conslitulion to check on

dupllcoted roles e.9., role of county commissioners ond regionol

commissioners.

(xl lnstitulions. such qs the OAG. EACC ond NCIC. mondoted lo check

excesses, should be sirengthened through increosed budgeiory

ollocotion ond clorificolion of mondotes.

570 The Nolionol Gender qnd Equqlily Commission submilied thot there wos o

lqck of robust fromework of checks ond bolonces. They submitted lhot it wos

imporlont for the country to institutionolise o robust komework for checks ond

bolonces to ensure lhe Governmenl is held lo occount. ln oddition, speciol
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interest groups should be occorded on opportunity to hold the Government

ond public sector to occount ot oll levels.

571 KEWOPA proposed thot oll lows on onli-corruption be reviewed to enhonce

penolties for conupt proctices by public officers ond the privote enlilies

concerned; the Judiciory to strengthen its internol mechonisms to enhonce

speedy kiols of coses; more resources be ollocoted to enhonce digitolisotion

os one woy of fighting corruption; ond lhe Public Procuremenl ond Disposol

Act be enforced especiolly on offirmotive oclion thot require 30% of lhe public

enlity resource ollocolion lo be given to the morginolized coiegories (women,

youih, Persons wiih disobilities).

572The KNCCI submitted lhot Kenyo boosted o robust legol ond regulotory

fromework in oll orms of the government on checks ond bolonces bul locked

the good will ior implementotion. They proposed the empowerment of the

EACC with prosecutoriol powers to oddress the romponi corruption ond obuse

of office by siote officers.

573 ICPAK proposed thot, lo ensure qccountobility ond prevent lhe ob'use of

power there needed to be o robust system of checks ond bolonces. This

entoiled empowering lhe Judiciory, Porlioment, Commissions, ond

lndependent Offices ond siricl complionce to the provisions of Chopter l5 of

the Consiitution, in porliculor Nlicle 249 guoronteeing finonclol

independence of oll Commissions ond lndependent Offices by hoving their

budget estimotes qpproved by Porliomenl.

574 Mkenyo Dqimq submitted thot institutions such os Porlioment, the Judiciory,

County Assemblies, EACC, vqrious other independent institutions including o

free ond foir press were cruciol lo strengthening democrqcy ond providing

checks ond bolonces. lt would be importont to tortify their independence ond

enoble lheir internol occountobility slructures to function.

575 The Medlq Council of Kenyo offered thql the governmen'l should be ol the

forefront in ensuring protection ond freedom of expression, freedom of medio,
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the promolion of responsible journolism ond occess lo informotion os

envisoged in Articles 33,34, ond 35 of the Consiitulion. They recommended the

strenglhening of the role of the Council os on independent medio regulotory

body independent of governmeni, politicol ond commerciol interests.

576 The lnlernolionol Commisslon of Jurlsls submilted thot the Constitutionol ond

legol fromeworks on checks ond bolqnces were odequote, os such it wos up

to eoch orm of government, Stote ond public oflice to obide by their

Constilutionol outhority, funclion ond obligolion.

577 The Nolionol Councilo, Churches in Kenyo recommended thoi the Executive

ond Porlioment should obey courl orders ond desist from disporoging the

Judiciory. Further. recognising thot the future wellbeing of Kenyo is predicoted

on conslitulionolism ond the rule of low, the Council strongly recommended

ihot reoding of lhe Constitution of Kenyo be included os o unit in the bosic

ond ler'iqry edJColion cuniculo.

Commillee Observolions

(o) Article 249 l3l ol the Constitution provides thot oll Constitutionol

Commissions ond lndependenl Olfices should be odequotely funded

to perform their functions ond lhol the budget of eoch commission ond

independenl office should be o seporoie vote.

(b) Conslitutionol Commissions ond lndependent Offices currently preseni

their budgets lo Porlioment through the relevont porliomentory

Committees, except lhe Judiciory ond Porliomenlory Service

Commission lAijcle 221 l.

(c) Developing innovolive corruption prevenlion ond punishment

mechonisms is importonl for o sustoined fight ogoinst corruplion.

(d) Severol coses of contempt of court hove been witnessed over time

indicoting lock of due regord for the rule of low.
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Commitlee Recommendqlions

579 The Committee recommends lhot-

(o) The Constitution be omended lo ensure complionce with courl orders

by stote ond public officers by providing thot o stote or public officer

sholl promptly comply with o court order ond where there is non-

complionce lhe court sholl impose oppropriote sonctions.

(b) The Ethics ond Anti Conuption Commission Act, 201 I be omended to

review the quolificotions ond experience required for oppoinlment os

Choirperson of the Commission to enhonce the copocity of the

Commission to fighl conuption.

(c) Porliomeni omends lhe Anti-Conuption ond Economic Crimes Act,

2003 to provide thot the Chief Registror of the Judiciory tholl mointoin

o regisler of oll persons convicted of corruption, bribery ond other

economic crimes.

(d) The Slotutory lnslruments Act, 2013 be omended to compel regulotion-

moking oulhorities to odhere to the stotutory timelines within which

ihey ore required to develop ond publish stoiutory instruments ond lo

set oul sonclions for non-complionce. Furlher, where the relevont

outhority hos foiled lo moke the required subsidiory legislolion or ony

stotulory instrument ony person moy petition Porliqment with o
proposol or droft of those instruments.

(e) Within one yeor of the odoption of this reporl, the Notionol Cohesion

ond lnlegrolion Commission {NCIC). Notionol Gender ond Equolity

Commission (NGEC) ond Kenyo Nolionol Commission on Humon Rights

(KNCHR) be merged. ond their mondotes be undertoken by lhe Kenyo

Notionol Humon Rights ond Equollty Commission os estoblished under

Article 59 of the Constitution.

Repori of lhe No,ionol o;ologue Commiitee {N^Dcol November 2023 r85



Reloled Motlers

Bolonce of Legislolive Powers ol Porliomenl

580 Article 93 of the Conslitution esloblishes the Porliomeni of Kenyo, consisling

of the Nolionol Assembly qnd lhe Senote. The overqll roles of Porlioment

include legislotion, oversighl ond represenlotion.

581 The role of lhe Notionol Assembly is provided for under Article 95 of the

Constilution while Article 96 mokes provision for lhe role of ihe Senote.

Summqry of Submissions by lhe Public

582 During lhe stokeholder engogemenl, ihe Council of Governors, while noting

thot the Senaie represented the counties ond served to protect lhe inierests

of the counties ond their Governments under Article 96 (l) of lhe Constitution,

proposed the exponsion of the mondote of lhe Senote in considering,

deboting ond opproving Bills concerning counties beyond the provisions of

Article ll0 (l). lt wos their opinion thqt oll the Bills thot were possed by

Porlioment concerned the County Governmenls.

583 Senotor Tom Oiiendo proposed thot Articles 94, 95 ond 96 ol the Conslilulion

ond the low moking process in Chopter B be omended lo ocknowledge ond

reinforce the superior legislotive ploce ond power of the Senote.

584In o memorondum submilled to the Commiliee, Hon. Peler Kolumq, M.P.

proposed omendment of the Constilution to provide for the finonciol

independence of Porlioment in the lerms of Arlicle 160 (4) or Article 250 (8) of

the Co-nstitution to protect slole offlcers serving in Porlioment from

monipulotion by the Executive.

Commiltee Obseryotions

585 Ihe Comrrillee observed lhol-

(o) The Senote ond the Notionol Assembly hove been engoged in severol

litigotions with regord lo the extent of their respeclive legislotive
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functions ond porticulorly opplicotion of Article ll0 on the procedure

for processing Bills concerning counties ond money bills. ln ihe eleventh

Porlioment, the Speoker ol lhe Senote sought the opinion of the

Supreme Court on the import of Article I l0 (3) of the Constitution. ln

the Advisory Opinion. the Supreme Courl held thot the considerotion

of Bills to be possed by Porliomenl is not o uniloterol exercise exclusive

lo either of lhe two Houses, rother, the Speokers of both houses hove

lo engoge ond consull.

(b) ln 2019, the Senote lodged o peiition in lhe High Court (Petition No.

284 ot 2019) to chollenge the uniloterol possoge of 23 bills by the

Notionol Assembly controry to Article ll0 (3) of the Constitution.

(c) The Conslitutions mokes provision for the Notionol Assembly to

originote ony bill, including o bill concerning counly government ond

money bills. The Senote on the other hond moy only originote bills

concerning county governments.

(d) Porlioment hod drofted legislotive proposols with the oim of

hormonising bicomerol relotions between ihe Houses. The Houses of

Porlioment (Bicomerol Relotions) Bill, 2023 (Notionol Assembly Bills No.

44 of 20231 wos one such bill which wos under considerotion in

Porlioment. The principol obiect of the Bill is to give effect to Articles

109, ll0. l13, l14 ond ll8 of the Constitution. lt seeks to foster lhe

bicomerol relotions of the Houses by prescribing procedures for

ensuring seomless considerotion of the legislotive business of both

Houses.

(e) ln other bicomerol legislotive jurisdictions. such os the United Siotes of

Americo, the Philippines, ond Austrolio. lhe Senote hos o longer tenure

'thon the House of Representotives. This is to reduce the lurnover in lhe

legisloture, mqke Senotors responsible for legislotive meosures over

time ond enhonce their independence in decision- moking.

Repod of lhe NolionolDio/ogue Commitiee (N^Dco)- November 2023 187



Commirlee Recommendolions

586 The Committee recommends lhot -
{o) Porlioment should fost trqck enoctmeni of legislollon lo hormonise

bicomerol relotions between the Houses.

(b) The Constitution be omended lo provide thol the lerm of the Senote

sholl expire on lhe sevenlh yeor from the dote of the lost election.

Recognilion of Members ot Regionol Aisemblies in Porllomenl

587 Adicle 93 of the Constitution estoblishes the Porlioment of Kenyo consisling of

lhe Notionol Assembly ond the Senote. The overoll roles of Porlioment include

legislotion, oversighl ond represenlolion.

588 Article 2 (6) stotes thol ony lreoly or convenlion rotified by Kenyo sholl form

port of the low of Kenyo under the Conslitulion. Kenyo rotified the lreoty for

the Estoblishmeni of the Eosi Africon Community thus becoming o member of

the Community in 2000 when ihe Treoly enlered into force.

589 Article 9 (l ) of the Treoly estoblishes the Eost Africon Legislotive Assembly

(EALA) os the legislotive orgon of lhe Communily. Arlicle 48 stipulotes lhot the

Membership of the Community shollcomprise nine members elected by eoch

Portner Slote whereos Arlicle 50 provides thot the Notionol Assembly of eoch

Portner Stoie sholl elect, not from omong its members, nine members of lhe

Assembly. Article 50 {2) {b) requires thol the person to be elected os o member

of the Assembly be, omong others, quolified to be elected o member of lhe

Noiionol Assembly of thot Portner Stote under-Lts Conslitution.

Summqry of Submissions by the Public

590 Through q memorondum, Hon. Kennedy Musyoko Kolonzo, o Memb'er of lhe

Eost Africon Legislotive Assembly submltled thot there wos need to omend

Article 93 (l) lo reod thot the Porlioment of Kenyo sholl consist of lhe Noiionol

Assembly, the Senote, EALA. the Pon Africon Porlioment ond ony future

regionol ossembly os the cose moy be. He olso proposed thot the Stonding
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Orders of the Nqtionol Assembly be omended to estoblish the Committee on

Regionol lntegrotion os o deportmenlol committee Further, it wos his

submission thol lhe Porliomentory Service Act should be omended to include

in the definition of lhe lerm member lo include members of EALA ond Pon

Africon Porlioment. lt wos olso his opinion thot the onnuol budget of EALA os

contributed by Kenyo should be included in lhe budget of the Notionol

Assembly ond be remitted directly to the EALA ossembly.

Commit ee Observorions

591 While members of EALA represent Kenyo ot the regionol ossembly lhey ore

not occorded the some slolure os members of Porlioment in Kenyo.

Commiltee Recommendolions

592 The Commitlee recommends thol the Constitution be omended to provide

for recognition of representotives in inlernotionol legislotlve bodies of which

Kenyo is o member.
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CHAPTEi ToUR: FIDETTTY To IHE [Aw ON MUTTIPARTY DEMOCRACY

593 The issue os fromed under this theme wos Fidelily to Politicol Porties/ Coolitions

ond the low on multiporty democrocy.

Bockground ond Conlexl

594 Politicol porty formotlon ond monogement is onchored on Articles 9l ond 92

of the Constitution thoi provide for the bosic principles ond legislotion lor

politicol porties. The individuol righi to form. join ond seek public office in o

politicol porty is onchored on Article 38 of the Cons'titution.

595 The ploce of politicol poriy discipline os o conslilutionol ond politicql concepl

in Kenyo con be iroced to the repeoled pqrliomentory oriented constituiionol

fromework which found cleor expression under the Politicol Porties Acl 2OO7,

ond the concept os it evolved into lhe current dispensqtion. Politicol poriy

discipline os expressed in different phroses os onli-defection; ontiJloor crossing

{porticulorly in porliomentory systems]; or ony porly hopping is o principle of

wide opplicolion which derives from the constilulionol principle of multi-porty

democrocy ond governonce.

596 Agoinsl this bockground - politicol porty discipline is on essentiol concept of

Kenyo's conslitutionol ond politicol fromework. This ossertion orises from the

fqct thot the Constitution ploces significont premise on politicol porties as

crilicol governonce institutions. ln the pre-election phose, they ore chonnels

of recruitment of polilicol leodership ond for the decisive coplure of politicol

power while in the post-eleclion period, they provide the chonnels for

democrotic diologue ond underpin the necessity of meoningful democroiic

porlicipotion. whereos lhey drow the lines of foction in the competitive pre-

eleclion period, they lemper the drostic consequence of mojority dominonce

by reinforcing the necessity of politicol diologue in governonce. Politicol Porty

discipline is essentiol to lhe concept of multi-porlyism which is the foundolion

upon which the conslilutionol freedoms ore built.
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Summqry of Submissions by lhe Public

597 The proposqls from the public include-

(i) omend relevont Acls lo strengthen politicol porties' internol democrocy

ond governonce;

(ii) legislote mechonisms preventing undue interference in porty octivities

ond decision-moking processes by externol entities;

(iii) enforce the provisions of the Eleclion Act. 20ll thot require o by

election to be held whenever o member defecis lo onother porty.

(iv) the copocity ond independence of lhe RPP, PPDT. lnternol Porty

Tribunols ond the Judiciory should be enhonced;

(vl omend section l4 of the Politicol Porties Act, 20ll to provide clority;

(vi) omend the Politicol Porties Act,20l I lo provide cleor provisions on "o

coolition porty"j

(vii) develop regulolions to enhonce enforcement of Politicol Porties Act,

201 l

(viii) delink IEBC from conducting porty nominotions ond determining

pelitions orising from porry pnmories;

{ix) legislote mechonisms preventing undue interference in porty octivities

ond decision-moking processes by exlernol entities; ond

(x) omend the Politicol Porties Act, 20ll lo provide for post-election

coolilions ond how they con be entered into without ontogonising the

existing coolitions.

598 Further, during stokeholder engoqements, it wos submitted thol:

599 The Centol Orgqnisqlion of Irode Union (COTU) supported slrengthening

politicol porties ond proposed thol there should be o direcl nominotion of o

workers' representotlve in Podioment by COIU (K) to ensure olignment wilh

workers' interests, independence ond occounlobility.

600 The lndependenl Eleclorol ond Boundories Commls3lon (IEBC) secreloriol

mointoined thot the Constitution embodied principles ond volues thot sought
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to institutionollse politicol porties. Article 9l of ihe Constitution provides for

bosic requirements for o politicol porty ond includes; o politicol porty must

hove o nqtionol chorocter; respect ond promote gender equqlity; equity:

prociice democrocy through regulor, free ond foir elections within the porty.

The Politicol Porties Act. 20ll operotionolized orticles 9l ond 92 of the

Conslitution.

601 IEBC secretoriot posited thot the primory democrolic function of politicol

porties wos to.link the citizenry with the representotives ond governonce.

Polilicol porties ploy o centrol role in selection. Politicol Porlies nominoted

condidotes who porticipoted in elections ond defined the set of polilicions

from which voters could choose. Condidote selection wos o fundomentol

process of o politicol porty's engogement with its membership ond the wider

eleciorote. Further, they were of the opinion thoi intro-porty democrocy wos

essentiol for lhe creotion ond growth of well-f unctioning ond sustoinoble

democrotic institulions. Those politicol porty primories hod been epitome of

chollenges loced with strong undertones of nepotism, fovouritism,

discriminotion ond conuplion; controry to ihe democrolic intention to

exercise. As such, politicol porty primories could not be onolysed without

looking ot the chorqcteristics of the politicol porlies themselves. For instonce,

the chootic nqture of porty primories wos on outcome of the orgonisotion of

the politicol porties, which hod revolved oround personolilies identified with

ethno-reqionol interests rother thon institutionolism.

602 ll wos their opinion lhot lhere wos o need to review the monner of enforcing

the Eleciorol Code ot Conduct, including coordinoiion ond communicotion

wilh relevont governmenl ogencies, including ODPP ond the NPS, omong

others.

603 The Kenyq Women Porllomentory Associolion (KEWOPA) position wos thot

fidelity to lhe sponsoring porty wos mondotory os per the Politicol Porties Act.

It further noted lhot Article 38 of lhe Constitution promoted severol politicol
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righls. These included the right to form politicol porlies, recruit members ond to

compoign. On the other hqnd, ciiizens hqve righls to free, foir ond regulor

eleclions bosed on universol suffroge. lt olso noted thot there wos o need to

esfoblish whot wos meont by fideliiy.

604 KEWOPA mode the following proposols:

(o) There oppeored to be o locuno in orticle 103 of lhe Constituiion qnd

section l4 of the Politicol Porties Act.

(b) lt wos importont lo drow clority in terms of when o member of

Porliomenl wos deemed to hove resigned from his/her politicol porty

(See Article 103 (l) (ilio) ond 103 (3) for the enobling legislotion.

{c) A bolonce should be drown in terms of the role of on elected leoder

in opposition working on o development ogend.o with the government

of the doy, ond when they defy the porty stond.

(dl Proposed to omend the politicol porties Act in section l4 to provide for

the clority.

(e) There wos o need to strengthen politicol porties 'lo grow strong with

ideologies for their members to subscribe ond olwoys support the porty

position on issues.

(f) Politicol porlies should odopt cleor qnd foir odminiskotive procedures

to deol wiih lhe members when they cross lhe line.

605 The Soboot Community wos of lhe view thot fidelity political pqrty in Kenyo

wos influenced by o ronge of foclors, including the country s politicol culture,

legol fromework, ond the behoviour of individuol politicions. They proposed

enforcemenl o, the existing lows ond regulotions governing politicol porties

ond promotion of internol democrocywithin pqrties, including tronaporenl ond

fqir inlernol elections. They olso encouroged poliiicol parlies to odopt cleor

ond principled ideologies to enhonce ironsporency in compoign finoncing

ond oddress corruption in politics. This would foster o culture of occountobility

omong politicol leoders ond porty members, promote notionol unity ond
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discouroge ethnicolly bosed politics in oddition to encouroging public

porticipolion in polilics.

506 The Cenke lor Mulli-Porly Democrocy (CMD-Kenyo) observed lhot in order to

prevent interference with politicol porties/ coolilions, there wos o need to

review the regulotory fromework for porties. lt further observed thol there

exis'led o significont number of inoctive poriies lhoi hordly porticipoted in

eleclions ond thot the best proclice wos porties should be formed ond

registered to porticipote in eleclions. Therefore, there wos o need for o legol

mechonism to provide for the regulor review of the performonce of porties

with o view to deregistering lhe inoctive ones when they foil to porticipoie in

elections. The CMD Kenyo noted thot, whereos the porty constitutions

creoted the lormol struclures ond processes, in reolity ihey were not effectively

used to monoge the internol porty offoirs. Thus, it wos imperotive lhot ihe porty

slructures ond processes were mode to work seomlessly ln this regord, the

regulotory fromework should be reviewed lo provide for on odministrotive

mechonism to ensure routine monilorinq ond supervision of porty officiols, in

porUculor, ond porties generolly, to ensure odherence to the low, porty

constitulions, rules ond procedures.

607 lhe Kenyo Nolionol Chomber of Commerce qnd lnduslry (KNCCI) in their

submissions were convinced thot the low in ploce wos odequote lo oddress

the moller of preventing interference with polilicol porties/coolitions ond thot

odequoie disciplinory meosures ogoinst members who go ogoinst their party

- hove lolely been seen ot ploy with ODM ocling ogoinsi its members Any

person wishing to leqve lheir politicol porty or support onolher porty should

resign ond seek fresh mondote from the electorote Moving forword, KNCCI

believed in politicol porties built on ideologies but not ethnic bolkonisotion.

608 The Nqlionol Councilror Persons wllh Disobilitles (NCPWD) submitted thoi the

Condidotes with disqbilities went through o myriod of chollenges os they

sought the electorote s nod ond in lhe 2022 Ge^etol Elections, obout 586
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condidoles with disobilities ron for different positions but seven of lhem were

successful.

609 NCPwD noted thot the IEBC could sustoin continuous sensitisotion to debunk

slereotypes on persons with disobilities' obilily to leod ond endeovour to ensure

condidotes with disobilities enjoyed politicol environments thot were free of

violence ond intimidotion. Further, in line with Port 2 Section 4 (d) of the IEBC

Acf 201 I on IEBC'S role in reguloting the process by which porties nominoie

condidotes for elections, there wos greot need lo relook the processes by

which porties conied out nominotions. ln oddilion, the Council noied thot, os

ol the lime of the presentotion,2l counties did not hove o single nominoted

MCA with disobility ond to solve thot, it proposed on omendment lo County

Governments Act lo ensure thot o county ossembly ONLY quolifies os fully

constituled if they hod nominoted MCAs representing peBons with disobilities.

610 The Polilicol Porlier Lioi3on Commitlee (PPLC) in ils submission posited thot the

Polilicol Porties Act in ils cunenl form mode it difficult for porties to discipline

eronl members; especiolly the elecled. Therefore, there should be cleor

mechonisms on how to discipline ond deol with represenlolives who hod

defecied from lhe porties thqt sponsored ihem both ot the county ossemblies

ond notionol ossemblies.

6l I PPLC mointoined thot o politicol porty must be enobled lhrough oppropriote

legislotion to enforce porty discipline ond politicol sonity: cleor timelines on

porty disciplinory heqrings ond proceedings should be enocted into low; ond

the Judiciory must hove deodlines on heoring ond delermining suiis

emonoling from defections iust os with eleclion petitions. Post suits of this

noiure hod drogged on beyond the next generol elections.

612 lt wos PPLC's submission thot those politicol porties under the umbrello of the

PPLC ployed very cruciol roles in promoting notionol cohesion, peoce,

diologue ond unity in Kenyo. By representing different groups within society

ond focilitoting communicolion ond engogemenl. PPLC helped to ensure
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thot oll yoices were heqrd, ond thot governmenl policies reflected the needs

ond priorities of citizens. Through continuous diologue, consultotion ond

compromise, PPLC endeovoured to work towords common gools ond

promoted o sense of nolionol unity.

613 The Turkqno Prolesslonol Assoclollon (TPA) noted thot Kenyo wos o mult!

porty democrocy in which multiple politicol porties ocross the polilicol

spectrum run for notionol elections os provided for under the Politicol Porties

Act No. I I of 201 I ond thus slrong politicol porties were vehicles for o deeper

democrocy in o counlry.

614 The TPA wos of the conviction thot fidelity to the inlents ond purposes of lhe

Politicol Porlies Act No. l l of 20l I specilicolly Section l4 (41 ond (5) (o) to (e)

on resignotion from o politicol porty where o member of o politicol porty wos

presumed to hove resigned by promoiing ihe ideology, inlerests, or policies of

onolher politicol porty or coolition.

615 D.. Wlfred Mutubwo, on odvocote of the High Court of Kenyo ond o scholor.

submitted thot Article 85 ot the Constitution ollowed for one to move from o

politicol porty to on independent condidote within the stipuloted timeline of

90 doys.

615 He submitted lhot the lndependenl Eleciorol ond Boundories Commission

(IEBC) hod proposed lo reduce the timeline for independenl condidotes to

submit lheir nominotion popers from 20 doys to 7 doys ond wos in line with lhe

Elections (Amendmenl) Acl, 2022, which wos possed by Porlioment in April

2022.Ihis. he sqid. wos in IEBCs org-ument ihot the reduction in lhe timeline

wos necessory to prevent politicions from using the independent condidote

route os o wqy to circumveni porty primories. He reosoned thot poriy hopping

weokened politicol porties, circumvented democrotic processes ond

frogmented the vote.

617 Dr. Mutubwo, however, overred thot IEBC wos incopoble of setlling

nominotion disputes becouse it hod o wide onoy of functions thot hove been
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occorded to it in the constitulion. He mointoined lhot the PPDT os estoblished

wos well suited for this function given thot nominotion disputes ond mojorily of

pre-eleclion disputes foll within its jurisdiciion, furlhermore, it hos enough

remedies ol its disposol to dispose of nominotion disputes. He proposed the

Conslitulionol omendment to repeol Article 88 (4) (e) ond entrench the PPDT

in the Conslitulion with similor funciion.

618 The lnslilute of Cerlified Public Accounlqnls of Kenyo (ICPAK) submitted thot

ony poliiicions elecied on o porticulor politicol porty ticket should be

committed to lhe ideologies of the porly thot sponsored them to lheir

respective positions of power during elections. However, os provided in the

Politicol Porties Act. onyone who wished to chonge politicol porty offiliotion

must seek fresh mandote using the new politicql porty; he/she hos shifted

ollegionce (section 5.4.3 of the Politicol Porties Act, 201 I highlights the

Deeming Provisions). These provisions should therefore underpin the

monoqement ond membership of polilicol poilies.

6l9 ICPAK believed thot this wos to ensure lhot democrocy wos enhonced, ond

the poliiicions elected on different porty lickets were oble io deliver to the

people bosed on ihe ideologies thot they sold to the people prior to their

election. ln oddition, il would olso ensure thot the ruling porty does not weoken

the opposition thereby interfering with the mondole of providing oversight to

check the government excesses.

620 ICPAK wos of the view thot there wos o need to enforce lqws thot protected

ihe independence of politicol porties ond coolitions from interference Thot

there should be no interference by lhe executive in elected leoders from

different porties ond the need to implemeni Kriegler Report; omong olher

things.

621 lt olso odvocoted lor on outomotic pre- ond post-election oudit thot comes

immediolely before ond ofter election qnd to estoblish o scheme of penolty

thot covers o wide brockel of people who offend the provisions of the Politicol
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Porties Act. For instonce. lhe individuol hopping ond the porfy thot they join

should be penolised lo discouroge porty hopping. Thot would ensure the

protection of lhe inteqrity of politicol porlies ond coolitions ihot ore essentiol

for o funclioning democrocy ond Porty hoppers should be deolt with os per

the low.

622lCPAK further submitted thot the Office of Registror of Politicol Porties should

be strenglhened, to moke it independent so lhot il become ihe custodion of

politicol porly fidelity ond ovened thot Porties should focus more on ideology.

Thot would help in esloblishing o politicol philosophy thol would siond

irrespective of ony omount of persuqsion to decomp to other polilicol

formotions.

623 ICPAK mointoined thol polilicol porties should hove equol opportunities lo

occess funding. Currently, the lion's shore went to the lorge porlies leoving

olhers wilhoui funding. The orchitecture of funding for politicol porties should

be reviewed to consider this.

624 The Elecllon Observolion Group (ELOG) submitted lhot o legol regime wos

required to govern politicol porties' nominotions such os the proposed Politicol

Porties Bill 2020. ln the ollernotive, thot could olso be oddressed through

omending exisling regimes like the election of porty primories ond porty

regulotions of 2017. One of the lssues lhot were nol covered wos ihe issue of

porty lists for the MCAS ond ELOG recommended thot it needed to follow the

some princlples qnd processes of public porticipotion, elections ond vetting

such os the one of lhe nominees of the Notionol Assembly ond lhe Senote.

625 EIOG olso felt thot if IEBC should be delinked from conducting porty

nominotions ond heoring petitions orising from the some ond lhol mondole

be vested to ihe Politicol Porties Dispules Tribunol {PPDT). it would ollow the

IEBC to be port of lhe moniloring ond monogement of coolitions ond coolition

politicol porties.
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626 ELOG further ovened thot the Office of the Regiskor of Politicol Porties (ORPP)

needed to be onchored under Chqpler l5 of the Constitution qs one of the

lndependent Offices. lt believed thot ihe politicol ogency of the country wos

criticol. ELOG further submilted'thoi the ORPP hod given tigures indicoting lhot

they hod more regislered members in politicol porties thon even the

lndependent Electorol ond Boundories Commission (IEBC) ond it hod declored

thot it hos 24 million regisiered members while lhe IEBC hos 22 million.

627 The lntet Religious Councilof Kenyo (lRC) proposed entrenching mechonisms

for effeclive operotionolisotion of the Election offences Acl, ond the Election

Compoign Finoncing Act. Further. IRC proposed thot IEBC should conduct o

compoign finoncing qudit within eight months ofter on election, to moke

public the nolure of sources of compoign funds, ond occounloble utilisotion

of fund;. lt wos olso the submission of IRC thot politicol porties should cleorly

develop ond orticulote porty ideologies within lhe premise of the Polilicol

Porties (Amendment) Acl 2022.

628 To guord ogoinsl politicol mischief for selective beneficiol interests, the

Council proposed thot o constitulionol provision be mode to lorbid ony

omendments to the eleclion-reloled lows eight months before o Generol

Election.

629 Fot gotly discipline ond growing politicol porlies os institutions, IRC proposed

omendmenl lo Seclions l4 A, B, ond C of the Politicol Porties Act to provide

thot o by-eleclion must be held where o member defects or is removed by

deeming him io hove joined onother porly. To cure mischief, the omendment

should provide o six month timeline for oppeols ond odminiskotive iustice.

630 Moendereo yo qonowoke Orgonisolion recommended thot lhere wos o

need to enforce tronsporency ond occountobility meosures for elected

officiols. politicol porties by requiring them to disclose their funding sources,

expenditures, ond their octivities to the public.
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631 lhe Offlce orlhe Regbtror ol Pollllcol Porties (ORPP) submitted thot the Polilicol

Porties Act obligoted polilicol porties to observe qnd subscribe to o Code of

Conducl. but its implementotion hos been hlndered by lock of speciflc

sonctions to be imposed on politicol porties/porty members thot infringe the

Code. lt proposed thot the sonclions be included in the Code ond the

Registror empowered to enforce sonclions on bolh porlies ond individuol

porty members. Thot would focilitote enforcement ond ensure lhot there wos

eff eciiveness in complionce.

632 Professor Githu Muigoi. Attorney-Generol Ementus similorly opined lhot o
Member of Porlioment wos obligoted io remoin loyol to the porty thot

sponsored him/ her lor the full lerm of lhe House. lf one disossocioted from the

porty, then he/she would be required to seek o fresh mondote from the

people.

633 The Trons-Nzoiq County Communities' Council submilted thot they were

totolly opposed to porty hopping.

634 The Notionol Council of Churches ot Kenyq (NCCK) observed thot there were

concerns thot hod been roised with regord lo interference with opposilion

political porties by lhe government, ond recommended implemenlolion of

ihe processes ond procedures provided for in ihe constiluiions of the politicol

porties os well os the Politicol Porties Act 201 l.
635 The lntormollon Communicolion Technology Associollon ol Kenyo ICTAK)

submitted thot politicol choices must not be muzzled ond thol one wos at

liberly to join o politicol porty of choice.

636 The Kenyo Nolionol Commission on Humon Righk observed thot politicol

porlies were the fulcrum for democrocy in the country. The Commission

however, observed thot politicol porties hod weok internol structures ond thoi

there wos q need for lhem to uphold good governonce by obiding by

provisions of Article 9l of the Conslitution ond Politicol Porties Act.
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637 Mt. Kenyo Jurisls osserted thot oll efforts should be pui ln ploce to sofeguord

multiporty democrocy in Kenyo ond proposed lhot the Politicol Porlies Acl be

omended to provide fhol ony member who hos been removed from being o

member of o polilicol porty pursuont to the Politicol Porties Act con only

oppeol ot the PPDT with o finol oppeol lying ot the High Court ond thol the

mqller must be heord ond determined by the PPDT within six (6)months of his

removolond lhe oppeol to the High Court heord qnd deiermined wilhin lhree

(3) monlhs. li wos thet submission thoi removol of on elecied member lrom o

poliiicol porty wos okln to on election petition os it deolt with o question of

represenlotion.

638 Aimto lo llmoio One Kenyo Coolllion noted thot determinolion of the

mojority ond minority politicol pcrrty/coolition wos by the citizen's voles oi the

conclusion of o Generol Election. The move by o section of

elecled/nominqted leoders lo disobey porty rules by purporling to uniloterolly

colloborote with competing politicol porties withoul consent/permission from

their porties hod odversely olfected porty discipline ond notionol chorocler of

politicol porties.

639 They further noted thot though it wqs o conslitutionol right of ony person to

join ony porty, such o person must not be ollowed to benefil from o sponsoring

porty while promoling inlerests of o competing porty.

640 lhe Azimio Coolilion proposed the inkoduction of express provisions in

relevont stotutes thot compelled elecied/nominoted members who crossed

over lo onother porty to seek fresh mondote from lhe people by omending

Article 130 of the Conslitulion ond Section l4 of Polilicol Porties Act. lt olso

proposed to hove specific iimelines in legislotions such os limiling courl

processes to 60 doys ond omending the Constituiion to compel/obligote the

Speokers of Porlioment/County Assemblies to implement the decision of o

politicol porty expelling on elected/nominoted member without leewoy within

14 doys from ihe dote of receipt of the request by the porty unless the decision

Repodof theNolionolDio,ogue Commillee {N^Dco)- November2023 20r



wos successfully chollenged by on oggrieved member in the oppropriote

judiciol process.

641 Ihe Azimio Coolilion olso proposed the inlroduclion of o conslitulionol cop

on tlmelines for determinotion of porty disputes ond disciplinory processes, for

instonce ol 60 doys to limit the discretion of lhe Judiciory.

642 Electorol low ond Goyernonce lnslltule lor Aftico (ELGlA) submitted thot

institutionolisotion of politicol porties ond development of strong vibront

politicol porlies in Kenyo wos yet to be fully reolized. They observed thot the

chollenges focing ihe politicol porty's syslem in Kenyo include internol porty

democrocy, strong porty structures, regulor ond periodic porty elections,

democrolic nominqtions, moinsireoming of women ond morginolized groups

omong others.

643 ELGIA proposed thot to strengthen the politicol porties there should be clority

on the low on deeming ond floor crossing to reinforce porty discipline. Further

thot the low on politicol porties should be streomlined with Eleclions Act lo

ensure consistency ond coherence of recent omendmenls 1o the two

legislotions. This should include the enhonced role of lhe Office of the Registror

of Politicol Porties in the nominotion process by politicol porties.

644 Other proposols mode by ELGIA include developmenl of regulotions under

the Politicol Pqrties Actj clority on the role of Politicol Porlies Lioison Commitlee

to enhonce coordinotion with the Office ol ihe Registror of Politicol Porties ond

thot there should be o dislinction between lioison ond coordinotion under IEBC

Aci ond Elections Act, which should be convened by IEBC. Further thot lhe

Politicol Porties Act should be reviewed to ensure implemenlolion of the

recent court decisions on the Polilicol Porties Fund ond enoctment of

regulotions to ensure effective monogement of the fund.

645 The Kenyo Conlbrence ol Cotholic Eishops (KCCB) observed in ils submission

thot the culture of politicol defections ond pooching of members from rivol

comps undermined the spirit ond principles of multiporty democrocy. ln
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oddition, it prompted the possoge of bod legislotion ond opprovol of bod

policies hence weokening the oversight role of the legisloiure, encouroging

corruplion ond culture of betroyol os well os impunity.

646 KCCB proposed omendment to section l4A, B ond C of the Polilicol Porlies

Act to provide thot o by-election musl be held when o member defects from

the sponsoring politicol porty.

647 The Homq Boy lnlerloce Communlly Heollh Desk submitted lhot section 5 (4)

(3) of the Politicol Porties Act okeody hod mechonisms of preventing

interference with politicol porties/coolitions os the proyision loid grounds for

the monogemenl ond membership of politicol porties. The justificotion wos

thot the democrocy wos enhonced both by ihe Ruling Porty ond the

Opposilion, ond not weokened in the delivery ond oversight from both porties.

648 Hon. Amos Woko, Attorney-Generol Emeri,us observed thot multiporty

democrocy in Kenyo should be promoled. ln this regord, if on elecied

represeniotive odvonces the interests of onother porty, he/ she sholl be

deemed to hove resigned from the porty thot sponsored him/her ond should

'lherefore seek o fresh mondote from the electorote.

649 The Nolionql Porllqmenlory Coucus for Additionol Counties (27 Members ol

Pqrliomenl) observed thot ony persons or orgons thot engoged in ony octions

lhot offend the democrotic nolure of the republic or persons who chonged or

were deemed to hove chonged the porty thot nominoted them for ony

position, should lose lhot position. They recomrnended implementotion of the

processes ond procedures provided for in the constitutions of politicol porlies

os well os the Politicol Porties Aci 20ll to oddress concerns thoi hove been

roised wilh regord lo interference wilh opposition politicql porties by

government.

650 Kenyo Kwonzo Alllonce stoted ihot individuol politicol porties should be

strengthened os key pillqrs for strong coolilions in Kenyo. Secondly, it

moinioined thot multiportyism wos o criticol tool io lhe growth of democrocy
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in Kenyo. lt wos their submission lhol the choice to belong to ony political porty

wos enshrined in Article 38 of lhe Constitution ond must be respected.

651 lt proposed strenglhening of politicol porties through enhoncing internol

slructures, improving internol dispule resolulion mechonisms, ond educoting

members on their rights ond responsibilities.

652 CivllSoclety Relerence Group qdvocqted for the people to vote for the porty

but not individuols os thot were the suresl woy of ensuring inclusivity of oll

codres of public opinion ond ethnic represenlolion.

653 Represenlqlives oflhe Nubion Community submitted thol they odvocoted for

direcl nominolion of morginolised communities os they hod not benefiied

from polilicol porlies over the yeors. They submiiied thol they could not win

elective positions becouse of their relotively smoll populotion.

Commitlee Observotions

654 The Committee observed lhol-

(o) Article 9l of the Constilution provides for the bosic requirements for

politicol porties, their institutionolisotion ond the development to be

slrong vibront enliiies. However, this wos yel to be fully reolized due to

chollenges reloting to inlernol porty democrocy, pqrty slructures, porty

elections, nominotions ond inclusivity omongst others.

1b) lt is o consiitutionol right for ony person lo join o politicol porty.

However, the culture of politicol defeclions hos undermined the spirit

ond principles of multiporiy democrocy.

(c) The Politicol Porties Act,20l I obligotes politicol porlies to observe ond

subscribe to o Code of Conduct but its implementotion hos been

hindered by lock of specific sonctions to be imposed on political

porties/porty members thot infringe the code by the Registror of

Politicol Porties.
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(d) Most Politicol Porties do not porticipote in the generol or by-elections,

yel they ore instruments of democrocy ond politicol representolion.

Foilure to porlicipote in elections implies thot the porty will not hove

represenlotives in elective positions to odvonce lhe ideols of o porty or

their mernbers. Further, they connot benefit from the Politicol Porties

Fund.

(e) Members of the Polilicol Porties Dispute Tribunol serve on o port-time

bosis. This could compromise their independence in corrying oui lheir

mondote.

Commitlee Recommendolions

655 The Committee recommends thot-

(o) The Constitution be omended to promote multiportyism ond fldelity to

Politicol Porties by entrenching procedures for resignotion ond

deregistrotion of members of poliiicol porlies in seeking to ensure porty

discipline.

(b) The Constitution be omended to include. in the bosic requirements of

polilicol pori'ies, ihot every politicol porty sholl promote discipline within

the porty, conduct its offots in o monner thol promotes democrocy

ond peoceful politics, ond odheres to the volues ond principles of the

Constilution in lhe nominotion o[ persons to oppointive or elective

positions including Anides 27 . 54.55. 56, 57 ond 100 of the Constitution.

(c) The Politicol Porties Act. 201 I be omended to estoblish the

lndependent Politicol Porties Regulotory Commission os on

independent body ihot sholl be responsible for ihe registrotion of

politicol porties ond their office holders; the monogement of politicol

porties' fund; ond such other functions os moy be conferred on the

Commission by the Conslitution.
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(d) The Constitution be omended to provide thol once o person is

deregistered from o politicol porty thot person sholl ceose holding qny

oppointive or eleclive position held by virtue of such membership

including positions os o Member of Porliomenl, o county governor or o

member of o counly ossembly provided thot -
(i) the procedures for deregistrotion sholl odhere to lhe freedom of

expression set oul in Article 33; the freedom of qssociolion set out in

Article 36; the politicol rights set out in Article 38; the right of foir

odminislrolive oction set out in Arlicle 47; ond the right to foir

heoring set out in Article 50 of the Constitution; ond.

(ii) the oppeol mechonisms provided for hove been exhousted.

(e) Article l8l of the Constitution be omended to include being

deregistered from o politicol porty os one of the grounds for removol

of o county governor.

{f) Articles 103 (l) (e) ond 193 (1) (e) of the Conslilution be omended to

provide thot where o member of porliomenl or o county ossembly

resigns or is deregistered from thot porty os determined in occordonce

with the Constiiution. the office of the member sholl become vocont.

Reloled Mqtler

Eleclorol Dispule Resolution (EDR)

Summory of Submission3 by ,he Pub,ic

656 Eleclorol Low qnd Governonce lnslltute for Africo (ELclA) propoied review of

the complimentory fromework for Eleciion Dispute Resolution omong the key

insiitulions including the Judiciory, Polilicol Porties Dispute Tribunol (PPDT) ond

IEBC. Further they proposed o review of the legol ond regulolory fromework

for the conducl of EDR including oligning it lo the elections colendor ond

consolidoting legol provisions on EDR for ihe moin elements of Election

Administrotion including voter regislrotion, boundories delimitolion,
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nominqlion ond registrotion of condidotes, compoign finoncing regulofion,

conducl of election officiols, ihe electorol code of conduct, mitigotion ol

election violence ond election operolions.

Commilree observotions

657 The Committee observed thot -
(o) There wos need to streomline setllement of electorol disputes os o

meons of expediting their resolution.

(b) There wos need to review the fromework for eleclion dispule resolution

reloiing to the role of seltlement of electorol disputes to IEBC os

provided for under Article 88 (4) (e) of the Constitution vis-o-vis those of

the Politicol Porties Disputes Tribunol under Section 40 of the Politicol

' Porties Act.20l l.

Commit ee Recommendolioas

658 lhe Commiltee recommends thol Article 88 (4) (e) of the Constitulion be

omended to review lhe fromework for election dispute resolution by removing

the role of setllement of electorol disputes. {including disputes reloting lo or

orising from nominotions) from the lndependent Electorol ond Boundories

Commission ond conferring the mondote io the Politicol Porties Disputes

Tribunol estoblished under the Politicol Porties Acl, 201 l.
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CHApTER trvE: ENTRENcHTNG FUNDs lNro THE coNsTtTUTtoN

NGCDF, NGAAF ond Senqle Oversighl Fund5

Bockground ond Conlexl

659 The Conslitution provides for mechonisms for the monogement of public

finonces ond sels out principles thot guide oll ospecls of public finonce in lhe

Republic. Additionolly. Article 202 provides thot Revenue roised notionolly sholl

be shored equitobly omong lhe notionol ond county governments ond thot

County governments moy be given odditionol ollocolions from the notionol

government's shore of lhe revenue, eilher conditionolly or unconditionolly.

Further, Article 203 provides for equitoble shoring of revenue outlining the

criterio in determining equitoble shores.

660 The Notionol Governmenl Constituencies Development Fund is estoblished

pursuont to section 4 (l) of the Notionol Government Constituencies

Development Fund Acl, 2015. However, the fund hos been the subject of o

number of liligotions in Court. This is becouse the operqlionolisotion of lhe fund

hos been viewed lo be in viololion of the principle oi seporotion of powers.

661 The Notionol Governmenl Affirmoiive Aclion Fund (NGAAF) wos enocted

through Legol Nolice No. 24 of the Public Finonce Monogement Act, 2012

published on l3th Februory 2015. The Fund is governed by the Public Finonce

Monogement A.cl, 2012, ond Public Finonce Monogemenl (Notionol

Governmenl Affirmotive Action Development Fund), Regulotions 2016. The

Fund is intended to oddress the plight of vulneroble groups through enhonced

occess lo finonciol focilities for socio-economic empowerment omong

women, youlh, Persons with Disobilities, needy children ond elderly persons in

the country.

662 The Senote Oversight Fund is one of lhe funds proposed to be enlrenched in

the Constitution. His Excellency lhe President in o memorondum to Porlioment

doted 9th December 2022 'equesled Porliomeni to consider estoblishing ond
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entrenching the Senole Oversight Fund in the Constitution olongside the

NGCDF ond NGAAF. Additionollv. o legislolive proposol co-sponsored by the

Memb'er of Porlioment for Molungulu Constituency, Hon. Slephen Mule ond

the Member for Gichugu Consfituency, Hon. Githinji Gichimu wos belore lhe

Notionol Assembly seeking to estoblish lhe Funds.

Summory of Submisslons by lhe Public

663 The proposols received on the Notionol Government Constituencies

Development Fund (NGCDF) include-
(i) entrench the Fund in the Constitution;

(ii) estoblish guidelines on selection of committee. Other stokeholders

proposed thot the Committee should be recruited competitively;

{iii) Members of ihe Notionol A6sembly should hove on oversight fund

insteod of NG-CDFj

(iv) Article 96 (3) of the Constitution be omended to ollow the senote the

role of ollocotion ond oversighl of CDF Funds;

(v) there were vorious proposols on ollocotion to the fund os o proportion

of lhe notionol governmenl revenue including 5%, 2.5% ond 4.5%:

(vi) proiects to be funded musi undergo public porticipotion;

(vii) delink the fund from Members of the Notionol Assembly. Further, lhot

the fund to be monoged by ihe nolionql governmenl executive;

{viii) some members of lhe public were of the view thot the fund should be

obolished, ond the eormorked resources reollocoted to counlies.

664 The proposols received on the Notionol Government Afiirmotive Action Fund

(NGAAF) include-
(i) o group should benefit for len yeors ond then wilhdrow for others to

benefitj

(ii) the Fund should be merged with NG CDF ond delinked from Members

of the Noiionol Assernblyj

{iii) Fund odministrotion should be under the Execulive orm of Government;
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{iv) Funds should be token to the coun'ties;

(v) Fund should noi focus on women only;

(vi) there should be o commitlee elected by virtue of copobility ond public

representotion; ond

(vii) some members of the public were of the view thol the Fund wos

unnecessory.

665 The proposols received on the Senqte Oversight Fund include-
(i) entrenchment of the fund in the Constitution to enoble senotors offer

proper oversight;

(ii) enhoncing the budget of the Senole to improve oversigh'f os opposed

to estoblishing the Fund;

(iii) the Fund to be ollocoted more money ond hove its own stoff ond offices

within counties. Further, thot the fund be mode functionol through the

necessory constiiuiionol onongemenls;

(iv) the Fund should be monoged by the County Governmenl Word

Development Fund Boord ol the county level. The Fund Commitlees

should be ot the word level ond project monogement committees ot

the community level; ond

(v) some members of the public were of the view thoi the Fund wos

unnecessory, whereos others proposed thot Word Development Fund

be creoted insteod, ond ring fenced ot 5% of county budget. The Word

Development Fund should be delinked from monogement by MCAs.

666 The following is o summory of submissions mode during slokeholders'

engogemenl-

667The Covnty Assemblies torum (CAF) supported the entrenchment of the

Funds in the Conslilulion-

668The Sqbool Communily suppoded entrenchmen't of the Noiionol

Constituency Development Fund, the Nolionql Government Affirmotive Action

Fund (NGAAF) ond the Senote Oversight Fund {SOF) into the Constitution in its
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I

submission. Distributing Funds equitobly to subsidiory levels of government or

locol communities con hove severol benefits which include reduced reglonol

disporities, hence reduced regionol inequolities. They moinioined lhot

constituencies were good ovenues for directing resources to oreos thol moy

hove been historicolly morginolized or underserved.

669 The Kenyo Women Pqrliomenlqry Associotion (KEWOPA) supporled

entrenchment of lhe Notionol Government Consliiuencies Development

Fund, Notionol Government Affirmotive Action Fund ond the Senote Oversight

Fund. lt olso proposed ihot the funds be mode ovoiloble through o

constiiutionol framework. ln qddilion to this, KEWOPA further proposed-

(o) Nominoled members in oll the three legislotive bodies to be ollocoted

ol leost not less thon l0% of the qmounts ollocoted lo the elected

members to support octivities in line with the constituency lhey

represent moinly women, PWDs, youth ond morginolized communities;

ond

(b) The resources should be direc'ted towords reolisotion of Article 43 rights.

670 The Cenhe for Mulli-Pqrty Democlocy (CMD-Kenyo) submitted thot olthough

the funds were declored unconstitutionol by Courts, there wos need to omend

the relevonl legislotion to moke them complionl lo lhe court's decisions i.e.,

ensure seporqlion of powers to ensure proper oversight.

671 CMD olso submitted thot the Funds were importont lo foster devolved

functions of the Counties ond proposed thot relevont legislolions should be

omended to ensure lhot Members of Porlioment only ploy the oversight role in

regord to the odministrotion of the Funds.

672 The Kenyq Nqlionol Chqmbe. of Comme.ce ond lnduslry (KNCCI) olso

mointoined thqt the three tunds should be entrenched in lhe Constiluiion os

o molter of priorily. The Senofe Oversighl Fund wos long overdue os lhe role

of o senotor to oversiohl wos curtoiled by lqck of Funds. lt proposed lhot the
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oversight funds for senotors ond women representolives should be subsfontiol

owing to the lorger oreo of operotion os compored to the conslituency.

673lhe Medlo Council of Kenyo noted in its submission the imporlonce of

lronsporency ond occountobility mechonisms in the utilisotion of the Funds by

estoblishing cleor reporting structures ond independent oudils to ensure thot

Funds were used effectively ond efficiently.

674 ll odvocoted for sofeguords to protect journolisls, medio proctitioners ond

medio enterprises from undue influence or horossment when investigoling ond

reporting on fund-reloted motters.

675 lt further proposed provisions thot enoble medio occess lo informotion

reloted to these Funds, ollowing them to inform the public qnd hold

occountoble those responsible for monoging the Funds.

676 The Turkono Proresslonol Associotion (TPA) recommended the enhenchment

of the NG-CDF ond NGAAF into the Conslilulion to help Turkono beneflt from

the principol objecls ond purposes for which the Funds were estoblished under

Section 3 (o)-{p) of the NG-CDF Act No. 30 of 2015 ond under Regulotion I &
2 (o) to (h) of the Public Finonce Monogement (Notionol Government

Affirmotive Aciion Fund), Regulotions 2016 respectively. TPA stoted thqt Funds

served to promote the notionol volues of humon dignily, sociol juslice,

inclusiveness, equolity, humon rights, equity, non-discriminoiion, ond

protection of the morginolized pursuont to Article l0 {2) (b) of the Conslitution.

677 Fot effeclive service delivery. TPA proposed thot NGCDF qllocotion be

increqsed from the cufient2s%lo 5% of the NoiionolAnnuol Budget. TPA olso

recommended the entrenchment of the Senote Oversight Fund into the

Constitution. The Senote hos the triple responsibility of representing, ollocoiing

resources, ond oversighting stote officers including county governonce ond

odministrotion for the benefit of the people os per Article 98 (l) to (4) of the

Constitution.

Repod of rhe Noliorol Diologue Commiitee lN^Dco) November 2023 212



678 TPA furlher submitted thol en'trenching the Funds would empower the Senote

lo deliver ils mondote independently ond wilhout undue influence, determine

its oversight progrom of oction, hold the execulive occountoble, ond remoin

effective chompions io the objects of devolution os provided under Article I I

of the Consiitution. TPA olso submitled thot more functions held by the

Nolionol government should be devolved so thot funds follow functions ol the

counties os enshrined in low.

679 fhe Moendeleo Yo wonowdke Orgonlsolion olso supported the

entrenchment of the NGCDF, NGAAF ond the Senote Oversight Funds in the

Consiitution recommended incorporotion of women leoders from the word,

Sub County ond County level ond thot the fund should be used io oddress

issues such os teenoge pregnoncies, orphons, os well os drugs ond substqnce

obuse. lt moinloined thot the Senoie Oversight fund should not only be used

to fulfil its oversight duties. but iis impocl/results must be felt ol the grossroots

level.

680 lndependenl Police Oversight Authority (IPOA) recommended the

entrenchmeni of funds into the Constitution. ll opprecioled whot ihe Notionol

Governmenl Constiluencies Development Fund (NG-CDF) hod done ond lhe

Notionol Government Affirmotive Action Fund (NGAAF)

681 Ihe lnstitute ol Certlfied Public Accounlonls of Kenyo (ICPAK) wos of the view

thoi the Supreme Court hod pronounced ilself on the motter ond therefore

should be deemed settled. The Notional Governmenl Affirmotive Action ond

the Senqte Oversight Fund hove similor structures ond design os CDF;

therefore, their enlrenchment could only be expedited within the context of

lhe Supreme Court's verdicl.

682 Wojir South leoders Forum community submitted thot they hod been side

lined ond thot they hod not feli the impoct of NGCDF, NGAAF omong other

devolved Funds.
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683 The Low Soclety of Kenyq (tSK) ovened lhol the Funds did enjoy populor

public supporl in lerms of lhe work ond impocl within the communities ond

constiluencies, lhe chollenge it foced wos the vorious court decisions mode

ogoinsf lhe NGCDF.

684 They olso submitted thot the enkenchment of the Funds wos focing the

question of whether the Funds would conform to the constitutionol

orchiteclure. There hove been concerns on how to monoge ond meel the

constiiulionol principles thot requared the equitoble shoring of revenue

between the counties ond the Notionol Governmenl. There hove olso been

concerns obout the verticol division of revenue ond how those Funds would

be provided for wi'hin Article 20? to Article 2b6 ot lhe Constilution.

685 lt noted thot ollhough the proposed enlrenchmenl ol the funds into the

Constitution wos well meoning ond intended, there were severol

insurmountoble conslilutionol chollenges to the esloblishment of ony of such

funds under the Constitution ond fell thot ihere wos o need to look ot how to

ochieve the very noble objectives thot were intended lo be reolised by the

funds without necessorily going to or resulting in omending the Consiitution vis-

d-vis the provisions of Ariicle 95 of the Constitution on the role of Porliomenl;

representotion ond oversighl.

686 Mkenyo Doimo in their submission opposed the entrenchmenl of NGCDF,

NGAAF ond Senote Oversight Funds in the Conslitution.

687 lhe lnlemoflonol Court of Jurisls-Kenyo (lCJ) on their port submitted thot they

were guided by ihe Supreme Courl ruling thot found ihot the NGCDF wos

unconstitutionol becouse il entongled the Legisloture into expenditure of

Funds thot were noi conlemploled under the structure of the Government os

ol the momenl. Funds for locql development should be chonneled lhrough

the notionol goyernment directly or through the county governments. Bursories

ot the constituency level might be eormorked ol the county level.
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688 The ICJ furlher submilted thot the Notionol Government Affirmotive Action

Fund (NGAAF) ond lhe Senote Oversighl Fund olso interfered with the

seporotion of Powers.

689 Prolessor Glthu Mulgqi, Attorney-Generol Emenlus, informed the Committee

thot there wos no justificotion for entrenchmeni of ony Fund (NG-CDF. NGAAF

ond the Senote Oversight Fund) in the Conslitution. He fudher informed the

Commitlee thol lhe Notionol Government lund wos in the Notionol Treosury

ond the Cobinet Secreiory wos its custodion, while ot the county level the

County governor wos the custodion ond thoi ony other fund hod no ploce in

the constitutionol orchitecture.

690 Hon. Amos Woko, Attorney-Generol Emeritus expressed reservolions on the

enlrenchment of Funds in lhe Constitutions ond noted thot it would not ougur

wellwiih the seporolion of powers os envisioned in the Constitution. He opined

thot Porlioment could not qppropriote the Funds ond executed the some. He

noted lhot there would be o serious conflict of interest.

691 The Notlonol Council ot Churches of Kenyo (NCCK) in ils submission

recommended thot the three Funds should not be estoblished, ond thot the

existing Constituency Development Fund should be terminoted oltogether, os

it wos in conlrovention of the Conslilulion. They overred thot enlrenchmenl of

the Funds would allocote o mondote to the Members of the Notionol Assembly

ond Senote thot wos not ollocoted by the Constitulion, ond which wos inimicol

lo the principle of seporoiion of powers whereby the implementer could no'l

oversight the some tosk with integrity.

692 The Kenyq Nolionol Commission on Humon Righls expressed ils views ond

. mointoined thoi it ogreed with the decision of the Supreme Court wilh regords

to the entrenchment of the Funds.

693 Kenyq Kwonzo Alllqnce fully supporled the enlrenchmenl ol the NGCDF for

the following reosons-
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(o) Keeps legislqtors in touch with the pulse of thet constituencies

ond o forum for continuous engqgemenl on crilicol issues ond

mobilisotion to solve the problems in the spirit of collective oclion;

ond

(b) The Funds hove been instrumentol in improving service delivery,

infrostruclure, and livelihoods ot the grossroots level.

694 They olso submitted lhot the entrenchment of NGAAF ond Senote Funds in

lhe Constitulion would bring obout continuity ond sustoinobility of lhe funds

regordless of the chonges in the politicol leodership or priorities ond enhonce

occountobility ond lronsporency since the Funds would be subject to

constitutionol provisions ond oversight mechonisms.

695 Kenyo Kwonzo furlher submitled thol entrenchment of the Funds would leod

io increosed resources ovoiloble for lhe Funds, os they would be ollocoted q

fixed percenloge of ihe notionol revenue rother thon being dependent on

the onnuol budgelory process. The Funds would improve the service delivery,

infroslruclure ond livelihoods of the beneficiories such os women, youlh, ond

persons with disobilities, children, ond the elderly ond county governments.

696 The Kenyo Conference ot Cotholic Blshops (KCCB) wos of lhe view thot the

mqnogement of the Funds violoted the principles of seporotion of powers ond

checks ond bolonces ond lhol the Senote oversight Fund wos nol necessory

os lhe Senote commiitees were olreody cotered for by the Porliomentory

Service Commission.

697 The KCCB recommended lhe omendmenl of the respeciive fund's Acts to

provide thot Funds be monoged by the executive bronch of lhe counties or

the locol Notionol Governmenl Administrotion.

698lhe Azimio lo Umojo one Kenyo Coqlilion noted thot the Legisloture's

involvement in the Funds went ogoinst the principles of seporqlion of powers,

checks ond balqnces, conflict of interest, Article l0 on occountobility ond

good governonce.
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699 The Allionce recommended thot omendments to the Conslilution be mode

io proyide lhol lhere were only iwo levels of government qnd lhot the Funds

could be shored verticolly ond horizontolly.

700 The Coqsl Pqrllomenlory Group (CPG) observed thot NG-CDF ond NGAAF

ployed o cruciol role in development ot the grossroots. They recommended

thot the Funds be enirenched into the Constitution.

701 The Homo 8oy lnlerloce Communily Heolth Desk opposed the enlrenchmenl

of Funds in ihe Constitulion noiing thol the role of Porlioment wos restricted to

overslght, represenlotion, oppropriolion ond legislolion.

702 The CivilSoclety Reference Group observed thol the enkenchmenl of Funds

moy coll for chonge in the governonce system from presidentiol to

Porliqmen'1ory.

7O3The lnter-Rellgious Council of (enyo noted thot the co^stituiionolity ond

legolity of the NG-CDF, qnd NGAAF hod been chollenged in court. IRC opined
'thot the Senoie Fund should not be entrenched in the Constitulion. The

Supreme Courl Judgement in Senote verses Council of County Governors ond

6 oihers (Petition 24 ond 27 ot 2019 {Consolidoted)) [2022] KESC 57 {KtR) (7th

Octobe( 20221 (Judgement) held thqt County Assemblies were firstjier

inslitutions in oversighl of counlies, ond the Senoie wos the second tier

institution. IRC observed thot if o Senote Fund wos creoted ond enlrenched

for oversighl purposes, the Counly Assemblies would olso demond for on

Oversight Fund loo. They submilted lhol oll these oforementioned Funds were

noi necessory.

704 IRC further submitted thot the budget ollocolion of the Senote should be

enhonced to improve oversight os opposed to estoblishing Funds to be

ollocoled to individuol senotors. Equolly, there wos o need to review lhe

functionolity ond effecliveness of oll existing Funds.

705 The Nolionol Gendei ond Equolity Commission (NGEC) mode submissions in

support of enlrenching NGCDF ond NGAAF in the Constitution with on
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occounlobility fromework lo reduce duplicotion while exponding

opportunilies for equity.

706 The Commission noted thot the Constitution obligoted the Stote to estoblish

mechonisms for the implementotion of oifirmotive octions ond progroms

focused on omong others: the Speciol lnteresl Groups (SlGs) including women.

youth, PwDs, minorily ond morginolized groups, os well os promote equitoble

development ond distribuiion of resources and opporlunities to the historicolly

disodvonloged oreos. This required the estoblishmenl of o dedicoted fund for

offirmolive octions.

707 On the Senote Oversighl Fund (SOF), NGEC supported the proposql on

esioblishment of the Fund to focilitote the Senole to exercise its core mondole

of represenling the interests of counties ond their governments ond moking

lows lhol ore informed by experiences ond needs of lhe counlies ond their

governments.

708 The Nqlionol Councllfor Persons wlth Disobllltles (NCPWD) submitted thot the

recent reporl by the Public Service Commission showed 'ihol persons wilh

disobilities were lorgely undersupported by governmenl's empowerment

Funds. ll noted thot over the yeors, the number of persons with disobilities

benefiting from such Funds hod been very minimol. ln view of thoi, it proposed

lhe review of the NGCDF, NGAAF ond ihe Senole Oversight Fund even os lhey

get entrenched inlo the Constitution. NCPWD olso proposed thot the lows

esioblishing the Funds be omended to require thot 5% of lhe Funds be sei oside

for persons with disobilities ond projecls or services torgeling persons wilh

disobllities.

709 Members of the Nqtionql Assembly Hon. Oliende Amolo, the Hon. Sqmwel

Klprono Chepkongq ond lhe Hon. Murugqro George Gilongo submitted thot

the cunent legislotive oction to enlrench funds in the Constitution begon wifh

o co-sponsored legislolive proposol by Hon. Stephen M. Mule, MP ond Hon.

Robert G, Githinji. ln response lo ihe proposol by the two members of the
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Notionol Assembly, the Podiomentory Joint Ad Hoc Commitlee on o legislotive

proposol to omend the Constitution lo Entrench Cerloin Speciolised Funds wos

esioblished by concurrent resolutions of the Notionol Assembly ond the Senole

os odopted on 24rh November 2022. Pu.suonl to resolutions, the Ad Hoc

Committee wos mondoted to-

{i) Fqcilitote collotion of views from Members of Porlioment during debote

on the proposol ond invite Members wilh similor or reloted proposols to

moke submissions before the Committee:

(ii) lnvite, engoge wilh ond consider submissions from stokeholders ond

relevont conslitutionol ond stoiutory bodies with o low reform mondote,

including the Attorney -Cenerol; ond lhe commissions ond

lndependent Offices estoblished under Chopter Filleen of the

Constitution:

(iii) ln consultotion wilh sponsors, ottempt to develop ond recommend o

hormonised version of the proposol orising from the submissions

received; ond

{iv) Report to the Houses of Porlioment wilhin ninely (90) doys to enoble the

speokers to decide ond give direction on whelher ihe legislotive

proposol is to be published into o Bill or not to be proceeded wilh.

710 The commitiee wos expected to 'ioble its report to the Houses within ninety

(90) doys. The Nqtionol Assembly resolved lo extend the timeline for the

considerotion of the proposol by o period of ninety (90) dqys from Tuesdoy,

I lh April 2023. However, there wos no concurrent resolution by lhe Senote to

exlend lhe lime for considerolion of the Legislotive Proposol, which mode it

technicolly improcticol for the Joint Ad Hoc Commiltee to dischorge its

mondote. Ihe tenure of the Commiltee lopsed on IIh July 2023.

7ll As ot this dote, members of the Notionol Assembly io the Joint Ad Hoc

Committee hod developed o hormonized version of the proposol lor

consideroilon by the Joint Ad Hoc Committee. However, the mondote of the
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Joint Committee lopsed before lhe legislolive proposol wos considered os

resolved by both Houses. The principol object of ihe Bill wos io omend the

Constitution to entrench the following speciol fund into the Constitution

(i) the Constituency Development Fund;

(ii) the Podiomentory Oversight Fund;

(iii) the Affirmqtive Action Fund: ond

(iv) the Economic Stimulus ond Empowerment Fund.

712 The Bill intended to omend the Constitution by introducing o new Article 204A

thot proposed the estoblishment of lhe Constituencies Development Fund, lhe

Porliomentory Oversight Fund, the Affirmolive Action Fund ond the Economic

Stimulus ond Enlerprise Fund which ihould consisl ol monies ollocoted from lhe

notionol government's shore of revenue qs divided by the onnuol Division of

Revenue Act pursuont io oriicle of the Constitution.

Commillee Observolions

713 The Committee observed thol -
{q) The NGCDF enjoyed populor public support in terms of the work ond

impoct within the communities ol lhe grossrools level.

(b) The Stote is obligoted under Arlicle 27 16) ol lf'e Constitution to toke

legislotive ond olher meosures including offirmotive oction

progrommes ond policies to redress ony disodvontoge suffered by

individuols or groups becouse of hisloricol injustices.

(c) The promotion of on equitoble society is one of lhe principles of public

finonce os provided for under Article 201 of the Consiitution.

{d) The progrommes implemented through the Funds focused on omong

olhers- Speciol lnlerest Groups (SlGs) including women, youlh, PWDs,

minority ond morginolized groups, os well os promoting equitoble

development ond distribution of resources ond opportunities to the

historicolly disodvontoged oreos.
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(e) ln this regord. NGCDF ond NGAAT ore inslrumentol in implementqiion

of projecls oimed ot creoting on equitoble society through

decentrolisotion of f unds.

(f) The entrenchment of lhese decenkolized Funds in the Constitution

would ensure thot the criticol role they ploy in promotlng notionol

development ond empowerment of the vulneroble persons wos

sofeguorded. Further, ihis would guorontee ovenues for focilitotion

ond implementotion of the notionol governmenl's functions in oll ports

of lhe Republic pursuont to Article 6 (3) of the Constitution,

(g) The estoblishment of the Senole Oversight Fund in the Constitution

would ensure lhol Senote wos odequolely resourced to perform its

oversighl functions os stipuloted under Articles 94 ond 96 of the

Constitution.

(h) The Notionol Governmenl Constituencies Development Fund Act, 2015

ond ihe Nolionol Governmenl Constituencies Developmenl Fund

{Amendment} Act 2016 oimed ot oddressing the constilutionol

principle of seporotion of powers where il hod been found by the courl

lhot the Fund wos unconstitutionol os it confened on o member of

porlioment lhe roles of implementolion of projects (Executive roles) os

well os oversighl.

(i) There wos o need to estoblish cleor demorcolion ond occountobility

mechonisms on how the Funds con be utillzed so os to ovoid

duplicotion ond overlop of lhe functions wilh ministries, deportments

ond ogencies of the noiionol government os well os county

governmenls.

Commil'lee Recommendollons

714 The Committee recommends thol-

(o) The following Funds be entrenched in the Constitution-
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(i) the Notionol Governmenl Constiluencies Development Fund;

(ii) the Noiionol Government Affirmolive Action Fund; ond

(iii) the Senote Oversight Fund.

(b) Porlioment should enoct legislotion to provide clorily on ihe purpose

of the Funds being exclusive notionol government functions under port

one of the fourth schedule to the Constilution.

Olher Proposed Funds

Wqrd Developmenl tund

715 ln oddition to the three Funds under the considerotion by the Committee, the

Word Developmeni Fund wos proposed by slokeholders for entrenchment in

the Constitution.

Summory ot Submrsslon by the Publlc

716The County Assemblles torum (CAF) proposed lhe estoblishment ond

entrenchment of the Word Equitoble Development Fund in ihe Constitution.

According to CAF, the Fund would loke o form similor to the Nqiionol

Government Consiiluency Development Fund ond would seek to promote the

decentrolisolion of development within the counties by identifying projects

thot were beneficiol to the residenls of the respeclive words ond the county

generolly ond provide o fromework for the implementotion of such prolects.

Commilree Observolions

717 The Committee observed thot Article 2Ol l4l lb) of the Constitution provides

for enoctment of legislotion for estoblishment of funds by counties ond the

monogement of such funds.

Commilree Recomrnendotions

718 Ihe Committee recommends lhe Word Development Fund be estoblished by

stolute in occordonce with Article 207(4) (b) of the Constitulion.
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CHAPTER Srx: ESTABLTSHMENT ANo ENTRENcHMENT oF STAIE OrFlcEs

Bockground qnd Conlexl

719 Kenyo hos since independence experienced three generic prototypes of

conslitutionol politicol systems. The pure porliomenlory system wos in ploce

between June 1963 ond December 1964 when the first omendmeni lo the

Kenyon constitulion wos enocted thot tronsformed Kenyo into o Republic

720 The first omendmenl ushered Kenyo into o semi-presidentiolsystem where the

president doubled up os both the Heod of Stote ond Heod of Government.

The system losted from 1964 unlll 2@7 when lhe Presidentiql eleciions were

disputed.

721 A hybrid sysiem wos odopted in 2008 os o peoceful solution to post-eleclion

violence ond wos onchored on on omendment to the constitution thot

creoted o Notionol Accord of Power Shoring between the Porly of Noiionol

Unity (PNU) ond the Oronge Democrotic Movement (ODM) thus focilitoling

inclusivity. The Hybrid government losted until the Morch 2013 eleclions.

722Kenyo odopled o "Pure-Presidenliol" constiiution in 2010. This port of the

constitution wos however suspended until ofter the 2013 elections.

723 Hoving experienced lhe three models of polilicol systems, the country should

toke siock ond relook ot the structure of governonce wilh o view to odopt one

thot upholds the nolionol volues ond principles of governonce os espoused

under Arlicle l0 ol lhe Consliluhon.

The Office ol the Leoder of lhe Officiol Opposilion

/24 The Constitution of Kenyo 2010 obolished ihe Office of the Leoder of Officiol

Opposilion in Kenyo. Thus, the opposition is represented in Porlioment olbeit os

rninority porty or coolition of porlies.

725 Atlicle 108 (l) provides thol there sholl be o leoder of the moiority porty ond

o leoder of lhe minority porty. Sub-Article 3 furiher provides thot the leoder of
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the minority porty sholl be the person who is the leoder in the Notionol

Assembly of the second lorgest porty or coolition of porties.

726 His Excellency the President, in o memorondum to Porlioment doted 9ih

December 2022, proposed thot Porlioment omends Chopler 9 Porl lV of ihe

ConsJitution to estoblish the Office of the Leoder of Officiol Opposition.

727 Following discussions by bolh porties to the Notionol Diologue Commitlee,

there wos o generol ogreement on the need to entrench this office in the

Conslilulion.

728 Following coll for memorondo, the Committee received o number of

submissions on the sub-issue os summorised below:

Summory ol Submlssions by lhe Publlc

729 The following proposols were odvonced by the public:

(i) the office be estoblished ond lhot the runners up in o presidentiol

occupies the officej

(ii) thot the office of deputy leoder ot opposilion be estoblished olongside

thot of officiol opposiiion;

(iii) the office be entrenched ln the Constitulion or estoblished ihrough on

Act of Porliomenl;

(iv) the office holder to sil in the Noiionol Assembly or Senole. Furlher, thot

the deputy opposition leoders should sit in the Notionol Assembly or

Senote;

(v) the holder of the office to be in chorge of ond oppoint persons to

insiitutions lhot offer oversight such os Auditor-Generolj ond

(vi) such on office should olso be estoblished in counlies.

(vii) those who opposed the esloblishment of the office submitled thot

oversight could slill be performed without on office or by strengthening

politicol porties. ond thot the estoblishment of the office would chonge

lhe structure of governonce.
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730 During siokeholder engogements, ihe following wos submilted to lhe

Committee:

731 KEWOPA. the Soboot Communily ond Professor Githu Muigol, Attorney

Generol Emerilus proposed thot the office be estoblished with o shodow

cobinel. KEWOPA wos of o further view thot the number of shodow cobinel

be copped ond should hove qdequole technicql ond finonciol support.

732 The Cenke ,or Mulli-Pqrly Democrocy-Kenyo recommended thot the leoder

of the opposition be reserved for the condidote with the second-greotest

number of votes in o presidentiol eleclion. Helshe should represenl o coolition

with ot leost 20 percent of Porliomenlory seots. The running moie should be

the deputy leoder of the opposition. Both leoders should be domiciled in the

Notionol Assembly slnce ihe Senote is concerned with devolulion.

733 The lnstitute ot Certifled Publlc Accounlonls of Kenyo (ICPAl() wos of the view

thot ihe occupont of the olfice should be the second-best condidole ofler

the election. ICPAK further submitted thot oliernotively. the office con be

creoled os o slote office by inseding o new orticle 92 (A) the Leoder of Officiol

Opposilion to reod os follows-

Ihere sho/i be o Leader of Ofticiol apposition who shol/ be o slole
officer.

fhe Leoder of Officiol Oppos,lion shol/ be lhe person-

i. who received lhe second greolest nvmber of votes in o
presidential eleclion: ond

ii. whose politicol porly or coalilion of parlies hos of leosl
twenty-five percenl of oll the members of lhe Nolionol
Assembly.

734 ICPAK noted thot the office would creote o robusl ond bolonced politicql

system in the counlry ond resolve lhe situotion of exclusivily creoled by winner

tokes oll.

735 The Kenyo Nolionol Chomber ot Commerce (KNCCI) observed thoi the

Office of ihe Leoder of the Officiql Opposition would be one woy of creoting

notionol cohesion ond will cure the conflicts thot orise ofler elections by
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presidenliol condidote of the porty or coolilion thot gorners the second-

highest number of voles.

742The lndependent Policing Oversight Authorlty (IPOA) observed thot the

creotion of the Office of Officiol Opposition wos necessory to oddress public

order situotions thot orise following eoch election ond loss of lives os o resull of

riols. lt wos their posilion thot the office wos o criticol structure within the

country's democrotic spoce.

743lhe Nolionol Council of Churches of Kenyo (NCCK) observed thot there wos

o need to toke meosures to provide for dignified opposition, ond thus the

proposol for creotion of the Office of the Leoder of Offlciol Opposition wos o

step in the right direction. They recommended thol Kenyons should be ollowed

to hove o discourse on the proposed posilion io determine its scope,

mondote, ond susloinobility.

744 Kenyo Conference of Cotholic Bishops (KCCB) noted ihot the Constitution

creoted on uncomforloble situotion where the leoder of the opposition does

noi get lo Porlioment. This in their view wos one of the foclors thol coused

conflicts ofter every eleclion. They therefore proposed on omendment to the

Constitution to provide for the Office of lhe Leoder of Opposition.

/45The Coosl Pqrllomenlory Group (CPG) supported lhe creotion of the office

ond proposed thot the leoder sits in the Nolionol Assembly while the depuly

leoder of the opposition sits in ihe senqie.

746 Kenyq Kwonzo Alllonce submitted thot the Constitution fell short of providing

similor clority on the lull post-election fote of the minoriiy side. They noted thot

the Office wos importonl in promoling inclusivity, slrenglhening oversight,

deepening democrocy, ond ollevioting perenniol problems experienced in

every electorol cycle. They proposed ihqt Porlioment consider o legislotive

estoblishment of the office of lhe leoder of the olficiol opposition who will sit in

the Notionol Assembly so thoi they con oversight governmenl.
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7 47 llomo Boy lnlerloce Community Heollh Desk proposed thol the office should

be creoled in Porlioment, with cleor roles, through legislotion.

/48The Kenyo Nqlionol Commission on Humqn Rightr (KNCHR) noted thol

ollhough the proposol 1o esloblish the office could oddress the winner- lokes-

oll scenorio, it needed to be subjected to o referendum to be properly

entrenched in the Constitution. The Commission therefore proposed thot ony

envisoged chonges must strictly follow the Conslilulionol polh; must involve

eloborote ond effeciive public porticipotion ond hove finonciol evoluotion lo

ossure Kenyons thot the ornendmenl would not hove o negotive economic

impoct on the cost of living ond the economy.

749 The lnlernolionol Commission ot Jurisls (lCJ) stoted thot the Constitution of

Kenyo does nol envision o Leoder of Officiol Opposition.

/50 The Low Soclety of Kenyo did nol supporl the estob,lishment of the Office of

Leoder of Officiol Opposition, unless il is estoblished in such o monner thot

conforms to the Constitution ond done in o monner thot will promote lhe

ochievemenls of the objects of the Constilution. LSK olso submitted thot the

estoblishmenl of the office will require lhe country to moke o distinction of

whelher lo go the pure Presidentlol or Porliomentory route or o hybrid of ihe

lwo syslems. ln oddition, the creolion ol such on office would require on entire

overhoul of lhe system of governonce ond would roise the questions of lhe

bosic skuciure of the Constitution os wos the cose in Euilding Bridges lniliotive

(BBl). ln their view, this wos not the route the couniry wos prepored to go in

light of the chollenges il wos seekinqto oddress ot lhis poriiculor point in iime

ond could creote more dishormony.

751 Mkenyo Doimo wos of the view thol in the curreni structure, the opposition

wos lorgely congregoled ond represented in the Notionol Assembly. lt wos

therefore not outomqtic thot the loser(s) of o presidenliol election represents

or leods ihe opposition. lt would therefore be legolly frought to identify the
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"leoder of the Opposition" in some insionces. They therefore proposed

slrengthening of politicol porlies' occountobility ond funding.

752fhe Aimio lo Umoio One Kenyo coolillon wos of the view lhot the troditionol

underslonding of the Office of ihe Leoder of Officiol Opposilion wos thot it

could be domiciled in Porlioment (westminster Podiomenlory system of

government). Ihus, creotion of such on office would require o referendum os

per Article 255 of the Conslilution.

753 Azimio Coolition posilion on enlrenchment of stote offices is bosed on the

necessity of konsforming our governonce system ond poriiculorly in creoling

on executive thot reflects Kenyon reolities.

754 Azimio proposed the replocemenl of the current system led by o powerful

presidency with the nolionol consensus orrived ot the notionol constitulion

conference populorly known os the Bomos droft ond further developed in the

hormonized drofl by the Committee of experts.

755 Azimio submitted thot they supported o mixed executive system thot shores

power beiween on elecled presiden't ond o prime minister locoled in

podiomenl. The president who will be elected by universol suffroge will be the

heod of Siqle, symbol of notionol unity ond promotes constilulionolism ond

ihe rule of low. The prime ministerwill be the heod of government, responsible

for policy ond doy to doy running of government. The Prime minister will be the

person with lhe mojority support in lhe Notionol Assembly ond occountoble to

the people of Kenyo through Porliomenl.

/56 Azimio olso submitted thoi the Notionol Assembly will olso hove the leoder of

opposition io provide checks ond bolonces ond olso olternolive policies.

757 Azimio further submilted thot the proposed system will reploce lhe winner-

loke-oll system. Azimio overred iho't the proposed system will require o

constitutionol omendment through o referendum, ond ocknowledging the

cunent difficult economic times, the Coolition wos willing to woit for on
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opportune moment, when the economic situolion in country permits, for such

o referendum to be held.

758 On enlrenchmenl of stote offices, the Kenyo (wonzq wos of the considered

view thoi the currenl economic stotus of the country, right ofter o generol

election. connot justify the economic cosls ond disruptions of holding o

referendum. Moreover, the Kenyo Kwonzo teom considered ony coll for o

referendum o disingenuous scheme lo resume the foiled BBI constitutionol

omendment initiotive. The Kenyo Kwonzo teom thus felt the country wos not

reody for onother round of BBI or expenditure on o referendum while most

Kenyons were siruggling with o globol recession.

commlllee ObserYolions

759 The Commitlee observed thol -
(o) The Constitution of Kenyo, 2010 shifted lhe country's governonce

struclure from o Porliomentory to o presidenliol system. In o presidentiol

syslem, the position of Leoder of the Olficiol Opposition is not provided

for, thus lhe second runner-up in the presidentiol election does not hold

o subslontive posilion ofter the elections.

(b) Recognising the opposition osserts lhe volue ond legitimocy of

opposition porties os port of o country's politicol system. ll therefore

inhibits ony ottempts to esloblish o one-porty regime ond prevents

governments ond incumbent mojoriiies from suppressing opposition

voices or evodinq scrutiny.

(c) The estoblishment ond entrenchment of the office of the Leoder of lhe

Officiol Opposition is importont in enhoncing inclusivity, strengthening

oversight, qnd deepening democrocy in occordonce with Article l0

(2) {b) of the Constitulion. Thh will ultimolely improve the governonce

structures in the country.
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Commltlee Recommendolion5

760 The Commitlee recommends lhol the Constitution be omended io -
(o) esloblish the office of lhe Leoder of the Opposilion who sholl be the

person -
(i) who is the leoder of the lorgest porty/coolition of politicol porties

which gornered the second greotest number ol votes in the

immediotely preceding presidentiol eleclion; or

{ii) the person designoted to hold thot office in occordonce wilh o

cooliiion ogreement

(b) Provide for two deputies to the Leoder of Officiol Opposition.

(c) Further, provide thot the remunerotion ond benefiis poyoble to the

Leoder of the Opposition ond Deputy Leoders of the Opposition sholl

be o chorge on the Consolidoted Fund.

{dl Additionolly, provide lhot Podioment sholl enoct legislolion to give

further effect to omendments to the Conslitution.

761 The Committee further recommends thot Porlioment does enoct legislofion

to provide for -
(o)the functions of the Leoder of Opposition which sholl be to-

(i) represent the interests of lhe opposition;

(ii) provide on olternoiive policy ogendo ond conslructive criticism of

government policies:

(iii) promote tronsporency, occountobility ond good governonce in

public offoirsj

{iv} foster cooperotion ond constructive engogement belween the

government ond opposition in ihe pursuit of nolionol inlerests;

(v) porticipote in stote ceremoniol functions ond internotionol

porliomentory events on beholf of the Opposition; ond
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{vi) promote public oworeness ond understonding of the role of

opposilion in o democrotic stote.

(b) Further, the legislotion does provide for the procedure for oppointment,

sweoring in ond removol of the Leoder of the Opposition ond Deputy

Leoders of Opposilion ond for focilitotion of the Office of the Leoder of

the Opposition including through occess to necessory focilities,

resources ond sloff required for the effective dischorge of the

functions.

(c)The Leoder of Opposition sholl nominote core codre of stoff of ihe

Office of the Leoder of Opposition for recruitment by the Public Service

Commission.

(d)Operotions ond odministrolion of the office sholl be prescribed in on

Act of Porliomenl.

762lhe Azimio lo Umoio One Kenyo Coolition recommends thot, in o time to be

determined, o referendum be held lo omend the Constitution with o view to

odopting o mixed system of governonce thot it proposed.

The Olfice of lhe Prlme Cobinel Secrelory

763 The Government through Executive Order No. I of 2023 creoted the Office of

the Prime Cobinet Secretory to ossist the President ond lhe Deputy President

in the co-ordinotion ond supervision of Government Ministries ond Stote

Deportments. The Office further co-ordinotes the Notionol Government

legislotive ogendo ocross oll ministries ond stote deportments in consultotion

with ond for lronsmission to the Porty/Coolition Leoders in Podioment.

764 The Committee ogreed on the need to estoblish ond entrench the office of

Prime Cobinet Secretory/Prime Minister in the Constitulion.

765 Following collfor memorondo, lhe Committee received submissions lrom the

public os summorized below:
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Summory of Submisslons by lhe Public

766 The following proposols were mode with regord to the estoblishment of the

office of the Prime Cobinel Secretory-

{i) the office be entrenched in lhe Constitution or estoblished through on

Acl of Porliomentj

(ii) Estoblish the office of one or two depulies.

(iii) Estoblish the office of o Prime Cobinet Secretory (heod of government

ond Cobinet) nominoted by Podioment bosed on mojority

represenlotion in the Notionol Assembly or by o Coolition with ihe

mojority.

{iv) The President. Deputy President, Prime Cobinet Secretory ond deputy

should ollrun on lhe some ticket ond be onnounced beforehond.

(v) The Prime CS to be the fourth in seniority ofter Presideni, Deputy

President ond Speoker, Notionol Assembly ond with supervisory

outhoritY.

(vi) The office should be o non-porlison office filled through o compelitive

process by the Public Service Commission

(vii) The office holder should be oppoinled from o morginolized community

or speciol interest group ond ensure complionce with the two-thirds

principle.

(viii) Creole olfice of the Prime Cobinet Secrelory ond two Depuly Prime

Cobinei Secretory's os proposed in the BBl.

(ix) Those who opposed the estoblishment of the office stoted vorious

reosons including il is within lhe prerogolive of the President to delegote

executive roles; creotion of lhe office will chonge the structure of

governonce; functions of the office could be performed by the Deputy

President or o Cobinet Secretory; there should insleod be o choir

coordinolor of Notionol ond County Governments Commitiee
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767 During stokeholder engogemenls, the following wos submitted to the

Commiltee:

/68 COTU (K) supported the estoblishment ond enirenchment of ihe office of

Prime Cobinet Secretory in the Constitution for effective service delivery ond

governonce.

769 Professor Githu Mulgqi, Attorney Generol Emerifus, supported the

estoblishment ond entrenchment of the Prime Cobinet Secretory os o woy of

organising the Cobinet.

770 ICPAK submitted thot the Office of the Prime Cobinet Secreiory con be

enirenched os port of the Cobinet positions envisoged under Article 152 (l)

(d) of the Constitution (not fewer thon l4 ond not more thon 22 cobinet

secretories) thot the President hos leewoy lo oppoint. ICPAK proposed thot

the prime cobinet secretory moy be mondoted to oppeor before Porlioment

lo exploin Governments' policy positions.

771 The Sobool Community proposed the following roles for the offlce:

coordinolor for government operolions, crisis monogement, policy

implementotion, interogency coordinotion, odvisory role, occountobility ond

inlernotionol relotions.

772KEWOPA supported the estoblishment of the Office of the Prime Cobinet

Secretory. However, they proposed thot enobling legislotion musl provide for

ils roles ond funclions lo ovoid conflicts with the office of the Deputy Presideni.

They further suggested lhol ihe creolion of the olfices should ioke into

consideroiion the twojhirds gender principle.

773 The Cenhe for Multiporty Democrocy Kenyq recommended thol the Prime

Cobinet Secretory should heod the government business ond be occountoble

to porliomenl. The office once eslqblished would foster greoler inclusivily ond

cooperotion omong politicol pqrties thus promoting nolionol unity ond stobility

since it will reduce the winner-fokes-oll noture of presidentiol conlest. Further,
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ihey noted thot the creotion of the office would be useful lo creole two

Depulies Prime Cobinet Secretories for purposes of inclusion.

774 The KNCCI submitted thot the creotion of the Office would expond

representolion ot notionol level to diflerenl ethnic groups ond enhonce

notionolism ond cohesion.

775 Mkenyo Dolmo observed thot the President hod elected lo slructure his

Cobinet with the position of o Prime Cobinet Secretory. They opined thot this

should not be permonent ond/ or constitutionolly requted. They proposed thot

the Presideni of the doy should remoin mondoled to delegote executive roles

os he/she pleoses.

776 The lnlernolionol Commlsslon ot Jurists (lCJ) stoted thot the Consiitution of

Kenyo does not envision the position of Prime Cobinet Secretory' They sioted

thot if such on office wos to exist beyond on execuiive order, the some must

be well estoblished within the Constitution.

777 lhe low Soclety of Kenyo (LSK) opposed the estoblishment of the office of

Prime Cobinet Secretory lor the some reosons os lhol of the leoder of ofticiol

opposition. The LSK President referred to the decision rendered by the courls

on the Chief Administrolive Secretories' (CASs) cose. The LSK pointed out thot

when enocting the Constitution Kenyons were keen on hoving o leon

government, hence lhe creotion of o moxlmum of 22 cobinet secretories'

Additionolly. they stoted thql creotion of lhe office would bring out the

quesiion of whot functions it will be ossigned, does it meet lhe constitulionol

ihreshold in terms of the vorious court decisions on the lssue, omong other

issues. The Society ovened thot estoblishmeni of the office would be on

experiment that could creote more divisions in the country.

778 Dr. Wllfted Mutubwo. on odvocote of lhe High Court of Kenyo ond o scholor.

submitled thot Article 152 of the Constitution explicitly outlines the composition

of the Cobinet. lt includes the President, Deputy President. ond o specific

ronge of Cobinet Secretories, which is "not fewer lhon fourteen ond not more
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thqn twenty-two Cobinel Secreiories. He pointed out thot lhe oppoinimenl of
the office of the Prime Cobinel Secretory fell well within ihis constitulionol limit

which underscored the legolity of this office.

779 He wos of lhe opinion thot lhe ti e "prime" did not gront ony speciol

considerotion to lhe cobinet secretory oppointed. He noted thot Kenyo wos

o pure presidenliol system with the President os both the head of stote ond
government ond chonging the some required o constitutionol omendment.
The role qnd responsibilities of lhe Prime Cobinet Secretory did not tronsform

the posilion into thot of o Prime Cobinet Secretory, os the prime Cobinet
Secrelory's role primqrily involved coordinoting government functions. He

noted thot the Office of the Prime Cobinet Secretory in Kenyo con seTve os o
voluoble mechonism for enhoncing coordinotion, efficiency, ond
eff ectiveness in government operotions.

780 As to whether there wos o need to enlrench the office in the consliluiion or

rother estoblish on Act of Porlioment, Dr. Mutubwo submilted thot ihe offlce
wos creoted by on executive order which wos q relolively weok form of low,

ond thus could be eqsily obolished by o fulure presidenl. ln order to give the

office more permonence ond siobility, it should be included either in the

conslitution or o low enocted lo govern ond proleci the office.

781 He stoted thot enlrenching the office in the constitution would give it more
permqnence ond slobility, ond lherefore it would be very difficull for o fulure

president lo obolish the office withoul o consliiutionol omendment. This would
help to ensure thot the offic-e wos not used for polilicol purposes ond protect

it from orbitrory chonges. However, lhe disodvonloge of entrenching the

office constitutionolly is thot it would become more difficult lo omend the

Consliiulion thon to poss on oct of Porlioment which implies thot it would be
more difficult to moke chonges to the office when necessory ond to hold the

off ice holder occounlqble.



782 He further stoted thot the moin odvontoge of estoblishing on Acl of

Porliomenl is lhot it would be eosier io omend thon the Consiitution. This

meons thot it would be eosier to moke chonges to the office of the Prime

Cobinet Secretory if necessory. Additionolly, estoblishing lhe office by on Act

of Porlioment would moke it eosier to hold the office-holder occountoble. os

'the Act of Porlioment could be repeoled or omended more eosily thon the

Constitution. The disodvontoge however is thol it would nol give the office the

some level of permonence ond stobility os entrenching it in the Constiluiion,

ond lhus con be eosily rePeoled.

783 To enhonce checks ond bolonces of the office, Dr. Mutubwo proposed ihot

the office should not be so powerful thot it overshqdows the office of the

president, but it should olso hove enough power lo be effective. One woy to

ochieve this bolonce would be lo give the Prime Cobinet Secretory the power

to odvise the president on policy moliers, bul not the power to velo

presidentiol decisions. The Prime Cobinel Secretory should olso be

occountoble to Porliomenl, which could hold the officeholder to occount for

ony wrongdoing. The office holder should olso hove security of tenure This con

be occomplished through giving the presidenl the power to dismiss ihe Prime

Cobinet Secretory wilh the opprovol of Porlioment.

784 Other fqctors such os duties of lhe office beorer in relolion to other bronches

of the government, relotion wilh the president, responsibilities ond powers of

the office should olso be corefully crofted.

785 The Nqtionol Council ol Churches of Kenyo (NCCK) observed ihot lhere wos

qppointed o holder of the office, yel the position did not exist in lhe

Constilution. Thus, the proposed esloblishment of the office wos o move to

legolize whot olreody existed. They recommended thot Kenyons should be

ollowed to hove o discourse on the proposed position to determine its scope,

mondote ond sustoinobilitY.
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786 The Kenyo Conference of Colhollc Blshops (KCCB) observed thot the iile ond

the position of Prime Cobinel Secretory were confusing. lt wos their considered

opinion ihot the posiiion wos not necessory, ond lhqt Article 152 of the

Constitution should be observed.

787 fhe Aimio lo Umoio One Kenyo Coolilion wos of the view thot the position os

it stood wos not conslilutionql qnd therefore not recognized. They stoied thot
the Presidenl hod no power to creoie o cobinel olher thon lhe one provided

for in the Consliiution of Kenyo, thus creoling the position of prime Cobinet

Secretory would require omendment to Arlicles 130, 132, t52ond I53omong
others for lhe office to be lenoble.

788 The Kenyo Nolionol Commlsslon on Humon Rights (KNCHR) noted thot the

proposol to estoblish the office needed to be subjected to o referendum lo
be propedy entrenched in lhe Constitution. The Commission therefore

proposed thot ony envisoged chonges must striclly follow the Constilutionol

polh; must involve eloborqte ond effective public porticipotion ond hove

finonciql evoluotion to ossure Kenyons lhoi lhe omendment would not hove

o negotive economic impoci on the cosl of living qnd the economy.

789 KNCHR proposed lhol qny constitulionol omendment should strive lo
moinloin o certoin chorocler or bosic structure of the 2010 Constitulion.

Commitlee Observolion3

790 The Committee observed lhot -

(o) Article i52 of the Conslitulion outlines the composition of the Cobinet

which sholl not be fewer thon fourteen ond nol more thon twenty-two

Cobinet Secretories. The office of the Prime Cobinel Secretory is one

such office estoblished pursuoni to this provision.

(b) The Office of the Prime Cobinet Secretory wos estobtished vide

Execulive Order No. 1 of 2023. The functions of the Office ore to ossist

the President ond the Deputy President in the coordinotion ond
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supervision of Government Ministries ond Stote Deporlments; oversee

the implemenlolion of Notionol Governmenl policies, progrommes

ond projecls; coordinote nolionol government legislolive ogendo

ocross oll ministries for lronsmission lo Podioment ond supervise

technicol monitoring ond evoluotion of government policies, progroms

ond projects omong other duties.

(cl The estoblishmenl ond entrenchment of lhe Office will promote

inclusivity ond diversity in leodership in occordonce wilh Article l0 (2)

(b) of the Constitutlon.

{d) As the deliberotions on the esloblishment of the office of the Prime

Cobinei Secretqry progressed, the Commiltee noted thot it would be

more oppropriote to estoblish the some os the office of the Prime

Minister.

Commitlee Recommendotions

791 The Committee recommends ihot -
(o) The Constitution be omended to estoblish the office ol the Prime

Minister. The Prime Minister sholl be nominoted ond, with the opprovol

of the Nolionol Assembly. oppointed by the President'

(b) The Prime Minisle'sholl -
(il ossist the President ond lhe Oepuly President in lhe coordinotion'

supervision, implementotion ond supervision of nolionol

government policies, progrommes ond projects ocross oll

government minislries ond stote deportments;

(iilcoordinote the notionol government's legislotive ogendo ocross oll

ministries ond slote deportmentsi ond

{iii) perform ony other function os moy be directed by the Presidenl'

792lhe Azimio 1o Umojo One Kenyo Coolition recommends thot, in o time lo be

delermined, o referendum be held to omend the Constilution wilh o view lo
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odopting o hybrid/ porliomentory system thot includes the estoblishmenl of
the Office of Prime Minisler in the Notionol Assembly.
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CHAPIER SEVEN: ISSUES IHAT AROSE FROM PUBI.IC PARTICIPAIION

793 This chopter sets oul proposols from the public thot foll outside the Fromed

lssues. The detoiled memorondo ore contoined in Volume ll of this Report'

lssues reloled lo lhe Judiclory

794 Amend the Constilution ond relevont lows lo moke the Environment ond

Lond Court (ELC) ond ihe Employment qnd Lobour Relotions Court (ELRC) port

of lhe High Court.

795 Amend Article 168 (l) of the Conslitution to ollow lhe Judiciol Service

Commission to respond lo minor infroclions thot moy nol require o

recommendolion for the estoblishment of o lribunol.

796 Formolise the procedure for disciplining Judges through on omendment lo

the Judiciol Service Act.

797 The existing office of the Judiciory Ombudsmon should be restructured or

enkenched in the Judiciol Service Act

798 lncreose the minimum experience required of o Judge of lhe Supreme Court

from fifteen (15) yeors to twenty (20) yeors.

799 lncreose the minimum experience required of o .ludge of the Court of Appeol

from ten (10) yeors to fifteen {15) yeors.

8OO Amend the Constitulion ond relevont slotutes to provide for specific duties of

the Deputy Chief Jusiice.

80l Amend the Constilution or relevonl stotutes to provide clority on who choirs

the Judiciot Service Commission meetings during o voconcy in the office of

the Chief Justice.

802 lncreose the number of Supreme Court JudgeJ from seven (7) to eleven (l I )'

803 lnclude retired Judges os members of the JudiciolService Commission'

804 Amend Article 173 of the Constitution lo ollow the Supreme Court lo hove its

budget.
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805 The Judiciory Fund should be ot leost 3.5% of the onnuol notionol budget ond
enlrenched in the Constitution.

806 Amend lhe Constitution ond Judiciory Fund Act to moke the Judiciol Service

Commission one of the beneficiories of the Judiciol Fund, with Judiciol Service

Commission being entitled to some percenioge of the omount poid to the

Judiciory Fund.

807 The Chief Regislror of lhe Judiciory (CRJ) should be responsible for monoging
the funds from the Judiciory Fund without seeking further opprovol from the

Conlroller of Budgel.

808 Delink the office of the Chief Registror of the Judiciory from the office of the

Secretory of the Judiciol Service Commission. The Secretory should be

oppoinled by the Judicial Service Commission ond serve os ils CEO ond
Accounting officer.

Commlllee recommendolions

809 The Committee recommends lhot-

(o) The Constituiion be omended to provide thot the Environment ond
Lond Court (ELC) qnd the Employment ond Lobour Relotions Court

{ELRC) sholl be port of lhe High Court.

(bl The High Court sholl estoblish divisions to hondle emptoyment ond

lobour relolions molters.

(c) The JSC submits o legislotive proposol io Porlioment for consideroiion

on the procedure for disciplining Judges.

{d) The Kenyo Law Reform Commission review the Conslilution ond
relevoni stotutes ond propose omendments for considerotion by

Porliomeni.
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Devolullon Reloled mqllers

8lO The Notionol Treqsury should be esioblished os on independeni institulion

seporote kom the Ministry of Finonce to serve both levels of government

effectively.

8l I The opprovol of withdrowols irom the County Revenue Fund by the Controller

of Budget (CoB) should be ot the county or regionol CoB offices/level ond not

the notionol office/level.

812 The Committee recommends thot lhe Controller of Budget sholl consider

decentrotising its functions to the counties

813 Anchor the Notionol ond County Government Co ordinoting Summil in the

Constitution.

814 Anchor the Council of County Governors Secretoriot in the Constitution ond

secure ils finoncing.

815 Amend Article 240 of the Constilution to provide for the representolion of

county governments, through one of the governors, in the Notionol Security

Council.

8l6The notionol government should releose funds to counties to support the

county policing oulhorities, which ore crilicol skuclures in lhe counties on

motters of security.

8l 7 Lqws ollowing counties lo bonow qnd roise externol debt should be reviewed'

818 50% of the previous yeor's oudited budgets should be ollocoted to devolved

functions.

819 County Executive Commiltee members should be required to oppeor ond

onswer questions on the floor of lhe county ossemblies.

commillee recommendolions

820 Ihe Committee recommends lhot-

{o) The Conlroller of Budget sholl digitize requisitions ond opprovol of

withdrowols from the County Revenue Fund to improve efficiency'
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(b) Porlioment shqll enoct legislotion lo entrench the Council of Governors

Secretoriol in low.

(c) County Assemblies moy consider hoving County Executive Committee

members onswer questions on the floor of the county ossemblies.
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CHAPT€R EIGHT: UST OF COMMINEE RECOMMENDATIONS

Eleclorol Juslice ond Reloled motters

Reshucluring ond reconstltution of lhe IEBC

821 The Commiltee recommends thol-

-.,I

(ol The First Schedule lo the lndependent Electorol ond Boundories

Commission Act, 2Oll be omended to estoblish o Selection Ponel

consisling of lhe following persons -
(i) two persons nominoted by the Porliomentory service commission'

representing the Mojority porty or coolition of porties ond minority

Porty or coolition of Porties;

(ii) three persons nominoted by lhe Politicol Porties Lioison Committee

of whom -
(l) one sholl be from o porty other thon o porliomentory porty or

coolition of Porties;
(2) one sholl be from o porliomentory porty or coolition of porties

forming notionol government; ond

(3) one sholl be from o porliomentory porly or coolition of porties

not forming notionol governmenl'

{iii) one person nominoted by the Low Society of Kenyo;

(iv) one person nominoled by the lnstilute of Certified Public

Accountonis of KenYo; ond

(v) two persons nominoted by the lnter-religious Council of Kenyo'

(b) The lndependent Electorol ond Boundqries Commission Act' 2011 be

omended to provide lhot the respective nominoting bodies sholl select

the nominees for oppointment through o competitive ond tronsporent

process ond ensure thol no more lhon two-lhirds of the nominees ore

of the some gender.
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(c) The lndependent Electorol ond Boundories Commission Act. 20 be
omended to provide lhot in nominoling, the persons to the Selection
Ponelthe respective nominoting bodies shollensure thot no more thon
two-thirds of the nominees ore of the some gender.

{d) The Independeni Electorol ond Boundories Commission Act.2Ot I be
omended to provide thot the Selection ponel sholl within njnety doys
of oppoiniment finolize the recruitment ond forword the nomes of
nominees to lhe President. The tenure of the seleclion ponel moy be
exiended by o resolution of Porlioment.

(e) Section 6 of the lndependent Electorol ond Boundories Commission
Act, 20l I be omended to include experience in informolion ond
communicotion technology ond occounting os professionol
quolificotions for oppointment os o member of the IEBC.

{f) The lndependent Electorql ond Boundories Commission Act, 201 I be
qmended to provide thot lhe secretory of the tEBC sholl hotd office for
o term of three yeors ond moy be eligjble for re-oppointment for one
further term of three yeors.

(g) The IEBC sholl ofter every generol election review its operoiions qnd

moke lhe necessory chonges required to mokes ils operoiions more

efficient, effective, tronsporent ond occounloble.

{h) The IEBC sholl wiihin three months of its reconslitution develop internol
guidelines delineoting the odministrotive ond policy responsibilities of
the Choirperson ond Commissioners ond institutionol guidelines on
odministrotive ond policy funclions.

(i) Article 138 of the Constitution be omended to provide for the role of the
commissioners of ihe lndependent Eleclorol ond Boundories

Commission to veriiy the count of lhe presidentiol election resulls

before declorotion of resulls by the Chqirperson of the lndependenl
Electorol ond Boundories Commission.
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{i) Amend lhe Elections Aci, 20ll to provide for processing ond

declorotion of res0lts.

(k) ln order to fosier notionol cohesion, reconciliotion ond hosten heoling

ovet lhe 2022 presidentiol elections dispute, notwilhstonding the

verocily of the vorious cloims mode by Ms. Cherero, Mr. Nyong'oyo,

Ms. Mosit qnd Mr. wonderi, their molter should be refened to H.E. the

Presidenl Williom Ruio ond Rt. Hon. Roilo Odingo for on omicoble

settlement, preferobly oui of Court.

Boundo es delimilolion

822 The Commitiee recommends thot-

(o) Article 89 of the Constitution be omended to provide thot where for

ony reoson the review of the nomes ond boundories of constituencies

by the lndependent Electorol ond Eoundories Commission is nol

completed within the time slipuloled under Article 89(2) or where lhere

ore iustifiob'le reosons for the extension of the perjod for review,

Porlioment moy extend the period provided for under Article 89(2) of

the Constitution by o resolution possed by the Notionol Assembly, with

the supporl of o mqiority of oll the Members of the Assembly; ond the

Senote, with the support of o mojority of olllhe county delegotions.

(b) The procedure for delimitqtion of the boundories be provided for in the

lndependent Electorol ond Boundories Commission Act, 201 L

(c) Porliomeni sholl within six months of the odoption of this reporl enoct

the County Boundories Bill,2023 to provide o legislotive frqmework for

review of lhe County boundories os provided for under Article 188 ol

the Constitution.

(d) Ihe IEBC lo undertoke boundories delimitotion of consiituencies ond

words os provided lor under Article 89 of the Constitution.
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(e) The Notionol Cohesion ond lntegrotion Commission investigoles ihe

cloims of perceived morginolisolion ond discriminotion by Soboot

Communiiy living in Bungomo ond Trons Nzoio Counlies; residenls of

Wojir South Constituency, Tioty Constiluency ond Teso, Kurio ond Subo

Communities, with ihe objective of oscertoining the cloims ond extent

of the morginolisotion ond discrimination qnd make proposols for

promoling inclusivity ond peoceful coexistence omongst differenl

communities.

Audit of the 2022 presidenliol eleclion

823 The Commitfee recommends thot-

(o) With respect to evoluotion of the 2022 electorol process -
(i) Within twenty-one doys of the odoplion of this reporl by Porlioment,

the leodership of the mojority ond minorily coolitions sholl oppoint o

ponel to evoluote the 2022 electorol process.

(ii) The Ponel shollconsist of six experts. The mojority ond minority porties

or coqlitlon of pqrlies sholl each nominote three experts.

(iii) The Ponel sholl jointly oppoint o repulqble firm or o consorlium of

firms to undertoke the evoluolion. lf ihere is no ogreement on the

joint oppointment oi o firm, eoch side of the ponel sholl oppoint o

reputoble firm lo undertoke the evoluotion. The two firms sholl

coordinole the evoluotion process.

(iv) After lhe conducl of the evoluotion process, the Pqnel sholl

hqrmonize the findings of the two firms ond submit the hormonized

report lo Porlioment.

(b) With respect to evoluotion of the electorol process under Article 88(4)

{h) ofier o generol election, the Eleclions Act, 201I be omended to

provide for the scope of the evoluotion, finoncing, ond reporting.
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Reloled Mollers

Eleclotol Legol Reloms

824 The Commiltee recommends lhol-

(o) Electorol lows should be enocted ol leost eighteen months lo o
generol election.

(b) Porlioment omends the Elections Act, 201 I ond the lndependent

Election ond Boundqries Commission Act 20ll io repeol the vqrious

provisions of the Acts thot were declored unconstitutionol by the court.

time ,o, Reso,ulion ol Prcsidenliol Election Pelitlons

825 The Committee recommends thot Article 140 12) ol the Constitution be

omended to increose ihe ffmelines within which the Supreme Court sholl heor

ond determine o petition chollenging the volidity of presideniiol election from

fourteen (14) doys 1o twenty-one (21) doys.

Funding ol the lEBc

826 The Committee recommends thot Porlioment sholl ensure lhot the IEBC is

odequotely funded to perform its functions with respect to the holding of

generol elections os well os other funclions relqted lo the continuous

monogement of the electorol process under Article 88 (4).

Holding Elections on Diffetent Dores

82l The Committee recommends thot the IEBC conducis o comprehensive

review of the post three generol eleclions with o view to recommending to

Porlioment lhe viobility of stoggering the elections.

secuity ol Electlon Offciols ond Re,oted chol,enges

828 The Committee recommends thot lhe security of election officiols should be

guoronleed before, during ond qfler elections.
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volet Reglshollon ond Molnlenonce of rhe yorers Register

829 The Committee recommends thot -
(o) The IEBC sholl within six months upon reconstitution undertoke o

comprehensive oudit of voters register ond publicise ihe resulis os per

low.

{b) The Elections Act, 20ll be omended to olign the terminology in the

Act ond the provisions of Article 88(4) (f) of the Constitution in relotion

1o the responsibilily of IEBC to register condidotes for election.

Compaign Financing

830 The Committee recommends lhot lhe IEBC sholl within one yeor of its

reconstitulion submit to Porlioment the Election Compoign Finoncing

Regulotions.

Outstondlng Conslitulionol Mollers

Arllcle 43 of lhe Conslltution, the Cost of Llving ond relqled issues

831 Azimio lo Umojo One Kenyo Coolition strongly recommends-

(o) Reduction of VAT on petroleum products by 50% from the current l6%

to 8%.

(b) The scropping of the Affordoble Housing Levy.

832 The Kenya Kwonzo Allionce slrongly disogrees with Azimio's

recommendotions on reduclion of VAI on petroleum producls by 50% from

ihe currenl l6% ond the scropping of ihe Affordqble Housing Levy, citing the

odvice from the Cob'inet Secretory of the Notionol Treosury ond the cunent

stole of economy.

833 Hoving noted the recommendolions of the Azimio lo Umoio One Kenyo

Coolition ond the Kenyo Kwonzo Allionce, the Committee recommends thot
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(o) The Notionol ond Counly Governments sholl rotionolize their

expendiiure for the next three yeors to ollow lhe economy to recover

os follows-

(i) The Notionol Executive, Porlioment, Judiciory, County Executives.

County Assemblies, Constitutionol Commissions ond lndependeni

Offices should reduce their kovel budgel by fifty percent {50%).

(ii) SRC to review the Doily Subsistence Allowonces {per diem} for Stote

ond Public officers with o view lo reducing by thirty- percent (30%).

(iii) All Stoie ond Public officers to trovel in economy closs for flights of

not more lhon four (4) hours.

(iv) Fully implemeni the government circulor (Reference No.

OP/CAB.304/018 doted June 29.2023) on the size of .government

delegotions.

{vl Reduce ollocotions to hospitolity ond office generol supplies by fifty

percenl (50%).

(b) Porlioment sholl fost trock considerotion ond enoctment of legislotion

reloting to the wor on corruplion ond enhoncing inlegrity omong

public oificers.

{c) Porlioment sholl omend Article 203 (2) to provide thot, for every

finonciol yeor, the equiioble shore of the revenue roised notionolly thot

is ollocoted to county governments sholl not be less thon twenty

percenl of oll revenue collected by the notionol government.

(d) The Notionol ond Couniy Governmenis sholl odopt the Zero-Bosed

Budgeting opprooch lo enhonce qccountobility, ropidly reduce

wostqge of pub'lic funds ond oddress lhe chollenge of lncremenlol

budgeting.

(e) The Advisory Commitlee on lhe Power of Mercy sholl odvice the

President on interventions thot will focilitote decongestion of prisons os

o criminol juslice reform issue os well os o cost cutting meosure. ln
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qddition, Pqrlioment sholl review criminol justice lows ond enocl

legislotion to provide for non- cuslodiolsentences including community

service ond probotion where oppropriote.

(f) The Pending Bills Verificotion Committee sholl fost-trock review of

pending bills ond focilitote the setilement of genuine bills.

{9) The Minislry of lnterior & NotionolAdministrotion sholloperotionolize the

Public Benefit Orgonisotions Act,20l3 within ninety doys of odoption of

this Report wiih o view lo enobling Civil Society Orgonisotions {CSOS}

lo mobilise resources to coter for sociol progrommes within the

communitY.

{h) The Notionol Governmenl sholl review ond develop nolionol policies

relevqnl lo enhoncemenl of ogriculturol production ond

monufocturing copocity to reduce ovenelionce on imports lhot hos

droined the foreign exchonge reserves.

li) The Ministry of Lobour ond Sociol Proiection sholl -
(i) expond the scope of the Sociol Prolection Fund to include oll

legitimote beneficiories such os indigenls, persons wilh severe

disobililies ond older persons;

{ii) in consultotion with the Notion Council for Persons with Disobililies

collect ond collote up to dote doto on persons living with disobilities;

(iii) odopt the use of technology to ensure thol recipienls of monies

from the Sociol Protection Fund ore legitimote beneficiories; ond

(iy.) in consultotion ond concunence wilh the Notionol Treosury, review

upwords the ollocotion to oll beneficiories under lhe Older Persons

Cosh Tronsfer (OPCT) progromme. The Nolionol Treosury to consider

reollocoting the sovings mode from the reduced government

expendilure on Doily Subsistence Allowonce for stote ond public

officers by 3070 towords on increose of ollocotions under the OPCT.
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(j) The Notionol ond County Governments sholl provide food to schools

ond invest in boordlng schools in orid ond semi-orid regions lo enhonce

student retention ond promote educotion.

{kl The Notionol ond Counly Governments sholl freeze estoblishment of

new Stote Corporotions.

{l) The Notionol Governmenl sholl within three monlhs ol the qdoption of

this report undertoke oudit of the operotionol ond finonciol efficiency,

viobility ond sustoinobility of Stote-Owned Enlerprises.

(m) The Mlnistry of Energy ond Petroleum in lioison with the Notionol

Treosury sholl reduce the Rood Mointenonce Levy ond the Anti-

odulterolion Levy os tobuloted below-

Cost llem Cu[enl Levy Reducllon New levy

(Kshs/lltre) (Kshs/llhe) (Kshs/lltre)

Rood 18.00 5 13.00

Mointenonce Levy

An'li-odulterotion 18.00 3 15.00

Levy

(n) The Notionol Government sholl finolize lrqnsfer of oll devolved

functions specified under the Fourlh Schedule lo the Constitulion ond

provide for concomitont resources to the County governments within

six months of the odoption of this report. These include functions

reloting to woter, ogriculture heollh, roods, lourism ond wildlife thot ore

still being undertoken by the notionol governmeni. ln oddition,

Legislotions thoi impede devolulion should be reviewed.

(o) Porlioment sholl enocl legislotion to esioblish the Notionol Economjc

ond Sociol Council (cunently estoblished vide Executive Order No.2 of

2023) os o multisector consultotive body ond in so doing consider,
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whether to merge the lunctions of the Council with those of the Visron

2030 secreloriol. This process will be underloken within the context of

the review ol SAGAS ond SOC5 with o view to ensuring the objectives

of the Council to tronscend different odministrolions.

{p) The Notionol Government, in consultotion with the county

governments sholl finolize clossificolion of oll roods with o view to qlign

the ottendont budget to the respective governments.

(q) The constituting Acts of Regionol Development Authorities (RDAs) sholl

be omended to provide for the represenlqtion of county governments

in the Boords of RDAs operoling in the Counties.

{r) County governments sholl strictly odhere to lhe provision of section 107

{2) (b) of the Public Finonce Monogemenl Acl,2012 which requires

thot over the medium term o minimum of thirly percent of the couniy

government's budget sholl be ollocoted lo lhe development

expenditure; ond porogroph 25 (l) (b) of lhe Public Finonce

Monogement Act {county government) Reguloiions, 2015 which

requires thol the woges ond benefits for public officers should not

exceed 35% of the county government's totol revenue.

(s) The Notionol Government sholl develop o Policy on productivity,

weolth creotion ond shored prosperity to foster ond ensure o

conducive policy environment for industriol development ond

productivity through incentives for building ond promoting locol

monufocturing, reduction in the eost of energy, improved

infroslructure, eose of doing business including simple, cleor, foir, ond

user friendly iox sysiem, omong olhers.

(t) The Notionol Treosury sholl by Februory 2024 undertoke ond complete

o comprehensive review of the notionoltox policy qnd toxotion regime

with the objective of evoluoting oll lox instruments, enhoncing tox

revenue, exponding the tox bose, lowering tox burden on Kenyons,
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improving revenue collection, with o view to moke Kenyo o

compelitive invesiment destinotion.

{u) Porlioment sholl fost-trock lhe possoge of ihe Economic ond Sociol

Rights Bill. Senote Bills No. / of 2023 for the purpose of enobling citizens

to occess socio economic rights guoronteed under Arlicle 43 of the

Constilution.

(v) The Notionol ond County Governments sholl invest in modern woler

horvesting lechnologies to enhonce irrigotion ogricullure to mitigote

ogoinst effects of climote chonge on roin fed ogriculiure.

lmplemenlolion of lhe "lwo-thlrds gender rule"

834 The Committee recommends thol-

(o) The Multi-Sectorol working Group on ihe Reolisotion of the lwo-Thirds

Gender Principle under the Ministry of Public service, Gender ond

Affirmotive Action to finolize its work, ond recommend o fromework of

implementotion of twojhirds gender principle ond submit its report to

Porlioment for considerotion.

(b) The working group considers the following two proposols os they

engoge wilh stokeholders on the molter.

Oplion 1

Adopt the principle under Arlicle 177 os f ollows -
(o) on lhe bosis of proporlionol represenlolion by use of
porfy /,sls os provided for under Adicle 90;

(b)comprise candidotes who sfood lor elec on with
precedence being given lo condidoles who received
lhe greatesl number of voles.

Option 2

Doub/e lhe number of women seots from the counlies to
lhe Nofiono/ Assembly from forfy-seven (47) fo ninety-
four (94) while reloining the 290 elected frcm lhe
conslifuencies ond lhe lwelve (12) nominofe from the
porty /,sfs. Use lhe top-up /isf fo oddress ony shotloge in
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lhe number af women in fhe Nofiono/ Assembly fhof
moy orise by opplicolion of lhe formula.

Governonce issues: Nolionol unity/inclusivity ln publlc oppolnlmenls

835 The Commiltee recommends thol -
(o) Ihe Kenyo Notionol Humon Righls ond Equolity Commission to be

estoblished following lhe merger of KNCHR, NGEC ond NCIC should

deol wlth the issue of inclusivity, equolity, ethnic diversity ond notionol

cohesion.

(b) While undertoking its oversight mondote through vetting of stote ond
public oppointmenls, Porliomenl sholl ensure complionce with. the

constitutionol requirements provided for under Arlicles l0 ond 232 of

the Constitution including ethnic diversity ond inclusiveness.

Reloled Mqllers

lmpeochment ot Gove'norc

836 The Committee recommends lhot Porlioment sholl fosl trock enoctment of o

legislotion to give o comprehensive guide io lhe impeochment process.

Reriremen, Eenefits lot lhe Audllot Genercl

837 The Commiltee recommends thot Porlioment omends lhe Retirement Benefits

{Deputy President ond Designoled Stote Officers) Act,20l5 to include retired

Auditor Generols omong the persons entitled to the benefits conferred by the

Act.

Adequqle check5 ond bolonces

838 The Committee recommends thot-

(o) The Constitution be omended lo ensure complionce with court orders

by stote ond public officers by providing thot o stole or public officer

sholl promptly comply wilh o court order ond where ihere is non-

complionce the court sholl impose oppropriote sonctions.
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(b) The Ethics ond Anti-Corruption Commission Act, 201 I be omended to

review the quolificotions ond experience required for oppointmenl os

choirperson of ihe commission to enhonce lhe copocity of the

Commission to fight conuPtion.

{c) Porlioment omends the Anti-Conuption ond Economic Crimes Act'

2OO3 to provide thoi the Chief Regislror of the Judiciory sholl mointoin

o register of oll persons convicted of conuption, bribery ond olher

economic crimes.

(d) The Stolutory lnstrumenis Act, 20l3 be omended to compel regulotion-

moking oulhorities lo odhere lo the stolulory timelines within which

they ore required to develop ond publish stotulory insiruments ond lo

set out sonctions for non-complionce Further, where the relevont

outhority hos foiled to moke the required subsidiory legisloiion or ony

stolutory inslrument ony person moy petition Porlioment with o

proposol or droft of those instruments.

Reloled Moilers

Eo,once or Legis,otiYe Powets ol P(ltllomenl

839 The Committee recommends thot -
(o) Porliomenl should fosl trock enoclment of legislolion to hormonise

bicomerol relotions between the Houses.

(b) The Constitution be omended to provide ihol the term of the senote

sholl expire on the seventh yeor from lhe dote of the lost election'

Recognirion of /vletnbers of Regionol Assemblies Poliomen'

840 The Committee recommends thot the Constitution be omended lo provide

for recognition of represenlolives in internotionol legislotive bodies of which

Kenyo is o member.
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Fldellty lo lhe low on mulliporly democrqcy

841 The Committee recommends lhot-

(o) The Constitution be omended to promote multiportyism ond fidelity to

Politicol Porlies by entrenching procedures for resignotion ond

deregistrotion ot members of politicol porties in seeking to ensure porty

discipline.

(bJ lhe Constitution be omended to include. in lhe bosic requirements of

politicol porties. lhol every politicol porty sholl promote discipline within

the porty, conduct its offoirs in o monner thot promotes democrocy

ond peoceful politics, ond odheres lo the volues ond principles of the

Constitution in the nominotion of persons to oppointive or elective

positions including Anicbs27,54.55,56, 57 ond 100 of the Constitution.

{c) Ihe Polilicol Porties Act, 201 I be omended to estoblish the

lndependent Polilicol Porties Regulotory Commission os on

independent body thot sholl be responsible for the registrotion of

politicol porties ond their office holders; the monogement of polilicol

porties' fund; ond such other functions os moy be conferred on the

Commission by the Constitution.

{d) The Constitution be omended to provide lhol once o person is

deregistered from o polilicol porty thot person sholl ceqse holding ony

oppointive or eleclive position held by virtue of such membership

including posilions os o Member of Podioment, o county governor or o

member of o county ossembly provided thot:

(i)lhe procedures for deregistrqtion sholl odhere to the freedom of

expression set out in Arlicle 33; the freedom of ossociotion set oul in

Article 36; the politicol rights set out in Article 38; the right of foir

odminislrolive oction set out in Arlicle 47; ond the right to foir heoring

set out in Article 50 of the Constitution; ond

(ii) ihe oppeol mechonisms provided for hove been exhousted.
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(e) Article l8l of the Cons'iitution be omended to include being

deregistered from o politicol porly os one of lhe grounds for removol

of o county governor.

(f) Articles l03 (l) (e) ond 193 (l) (e) of the Constitution be omended to

provide thot where o member of porlioment or o county ossembly

resigns or is deregistered from lhot porty os delermined in occordonce

with the Conslitution, the office ol the member sholl become vocont'

Reloled Moter

Elecrorol Dispute lesolulion (EDR)

842 The Commitlee recommends lhot Article 88 (4) (e) of the Constitution be

omended io review the fromework tor eleclion dispule resolulion by removing

the role of setllement of electorol disputes, (including disputes reloting to or

orising from nominqtions) from lhe lndependent Electorol ond Boundories

Commission ond confening the mondote to lhe Politicol Porties Disputes

Tritrtunql estoblished under the Politicol Porties Act. 201 I .

Enhenching Funds into lhe Constilutlon

NGCDt, NGAAF ond Senote Overslghl tunds

843 The Committee recommends thol-

(o) The following Funds be entrenched in the Constitulion-

(i) the Noiionol Government Constiluencies Development Fund;

{il) the Notionol Government Affirmotive Action Fund; ond

(iii) the Senote Oversight Fund.

(b) Porlioment sholl enoct legislotion to provide clority on the purpose of

ihe Funds being exclusive notionol government funclions under port

one of the fourih schedule to the Constitution.

Repod of lhe Nolionol Diologue Commiilee lNaDco)' November 2023 259



Other Proposed Funds

Wotd Developmenl Fund

844 The Committee recommends the Word Development Fund be estoblished by

stolute in occordonce with Arlicle 2O714) lb) of the Constitulion.

Esloblishmenl ond Enhenchmenl of Slote Offices

The Offlce of lhe leoder of the Officiol Opposilion

845 The Committee recommends thot the Constitution be omended to -
(o) estoblish the office of the Leoder of the Opposition who sholl be the

per5on -
(il who is the leoder of the lorgest porty/coolilion of politicol porties

which gornered lhe second greotest number of voles in the

immediotely preceding presidentiol eleclion; or

{ii) the person designoted to hold lhot office in occordonce with o

coolilion ogreemenl .

(b) To provide for two deputies to the Leoder of Officiol Opposition.

{c) Furiher, provide ihot the remunerqtion ond benefits poyoble to lhe

Leoder ol the Opposition ond Deputy Leqders of the Opposition sholl

be o chorge on the Consolidoted Fund.

(d) Additionolly, provide thot Porlioment sholl enocl legislotion to give

.- furlher effect to omendments to lhe Constitution.

846 The Committee further recommends thot Porlioment does enoct legislotion

lo provide for -
(o)lhe functions of ihe Leoder of Opposilion which sholl be to -

(i) represent the interests of the Opposition;
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(ii) provide on olternotive policy ogendo ond constructive criticism of

government policies;

(iii) promote tronsporency, occouniobiliiy ond good governonce in

public offoirsi

{iv} foster cooperotion ond construciive engogement between the

government ond opposilion in the pursuit of noiionol interests;

(v) porticipote in slate ceremoniol functions ond internotionol

porliomenlory events on beholf of the Opposilion; ond

(vi) promote public oworeness ond underslonding of the role of

opposition in o democrotic stole.

{b) Further. the legislotion does provide for lhe procedure for oppointment.

sweoring in ond removol of the Leoder of the Opposition ond Deputy

Leoders of Opposition ond for focilitotion of the Office of the Leoder of

the Opposition including lhrough occess to necessory focililies.

resources ond stoff required for ihe effective dischorge of the

functions.

(c)The Leoder of Opposition sholl nominole core codre of stoff of the

Office of lhe Leoder of Opposition for recruitment by the Public Service

Commission.

(d)Operotions ond odminislrotion of the oflice sholl be prescribed in on

Act of Porlioment.

847 The Azimio lo Umojo One Kenyo Coolition recommends thol, in o iime to be

determined, o relerendum be held to omend the Constitution with o v;ew to

odopting o hybrid/ porliomentory system lhot includes the eslablishmenl of

the Office of Prime Minister in the Notionql Assembly.

The office of lhe Prime Cobinel Secrelqly

848 The Committee recommends thot -
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(q) The Constitution be omended to estoblish the office of the Prime

Minister. The Prime Minister sholl be nominoted ond, with lhe opprovol

of the Notionol Assembly, oppointed by the President.

(b) The Prime Minister sholl

(i) ossist the Presideni ond the Deputy Presidenl in lhe coordinotion,

supervision, implementolion ond supervision of notionol

government policies, progrommes ond projects ocross oll

government minislries ond stole deporlmenls:

(ii) coordinote the notionol governmenl's legislotive ogendo ocross oll

ministries ond stole deporlments; ond

(iii) perform ony other function os moy be direcied by the President.

849 The Azimio lo Umoio One Kenyo Coolition recommends thot, in o time to be

determined, o referendum be held to omend the Constitution with o view lo

odopting o mixed system of governonce thot it proposed.

Tronslllon ond implemenlqlion ol lhe Reporl

850 The Principols should consider re-estoblishing NADCO or esloblishing o similor

biportison teom to oversee the implementotion of ihe report.

lssues Thql Arose from Public Porlicipolion

Judiciory

851 The Committee recommends fhot-

(o) The Consiitution be omended to provide thot the Environment ond

Lond Court (ELC) qnd lhe Employment ond Lobour Relolions Court

{ELRC) sholl be port of lhe High Court.

(b) Ihe High Court sholl estoblish divisions to hondle employment ond

lobour relolions motters.

{c) Ihe JSC submits q legislotive proposol to Porlioment for considerotion

on the procedure for disciplining Judges.
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(d) The Kenyo Low Reform Commission review the Conslitution ond

relevont slotutes ond propose omendments for considerotion by

Porlioment.

Devolulion Relqled mqtlets

852 The Committee recommends ihot-

(o) The Controller of Budget sholl digitize requisitions ond opprovol of

withdrowols lrom the County Revenue Fund to improve efficiency.

(b) Porlioment sholl enocl legislotion to entrench'the Council of Governors

Secretoriot in low.

(c) County Assemblies moy consider hoving County Executive Committee

members onswer quesiions on the floor of the county ossemblies.

lssues lo be relerred lo the Principols

Eslqblishmenl ot o Commission ol lnqulry

853 The Committee recommends lhol the Leodership of the Coolitions consider

estoblishing o Commission of inquiry (with defined lerms of reference ond

reporting timelines) to investigote -
(o) The role ployed by slole ond non'stote octors in the violotion of humon

righfs, violence ond police brutolity following country-wide

demonslrolions on the cost of living.

(b) Stole copture.

{c) Article 37 Rights.

(d) Events on lsrh August 2022 ot lhe Eomos of Kenyo during the

declorolion of the 2022 Presidentiol election results.

854 Azimio lo Umoio's position is thot the right given in Arlicle 37 wos violoted with

impunity os stotutory notices lo the police were ignored ond insteod the police

bonicoded citizens wiihin their neighbourhoods ond in mony instonces lobbed

teqrgos into lhe slums where children, women, ond school going youths not
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only suffered from leorgos fumes but olso on occosions were brutolly

clobbered. ln Kisumu's Nyolendo oreo lhe police, unprovoked, entered

houses and octed brulolly on innocenl citizens os evidenced by the onnex in

lhe Azimio Report to NADCO.

855 The tollowing is the Kenyo Kwonzo observotion on picketing, Eomos election

choos qnd the issue of stote copture. The primory concern of Kenya Kwonza

on Moondamono is os follows-

(o) ln lhe opinion ot Kenya Kwonzo, the right lo ossembly, demonslrotion,

picketing ond petilion in Article 37 of lhe Kenyo Constitution hos led to

o series of unfortunote secondory effects. Negotive "secondory

effects" (economic externolities) juslify Porlioment limiting the right,

possing legislotion to enoble for zoning, ond oiherwise reguloting the

exercise of the right in o woy thot is in londem wilh o democrotic ond

open society, lo combol its obuse. One exomple of o secondory

effect, is thot the Ministry of Educotion hod to close schools in some

ports of the counlry during lhe Azimio demonstrolion becouse of

imminent donger to the children both in their schools. iheir woy to

schools ond even in ihelr neighbourhoods.

(b) lt is therefore criticol to regulole closely the how, when ond where of

the demonstrolions to ossure protection of property ond life. This is to

ensure thol negotive polilicol competitions ore noi clolhed os the right

to Pickett. Cited in some coses in Kenyo high couris were the negolive

effects some of the unreguloled demonstrolions hove on mbre

vulneroble neighbourhoods like Kibero ond Mothore where the

demonstrotions coused the police to use teor-gos in lhese

neighborhoods in on oltempt to guorontee the right to property ond

Iife of oll the residents. This is nol good becouse the demonstrotions

expose these informal neighbourhoods to unprecedented suffering

with women ond children exposed to more horm ond troumo.
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{c) ln no less thon o holf of the fomous Moondomono doys some porls of

cities ond lowns were closed for business wilh disoslrous impoct lo the

country's economy. Empirical evidence thot the Azimio

demonstrotions do, in foct, hqve o negolive effect on the economy

ond neighborhoods exists. To the extent thoi rorely con Kenyons

remember qny peoceful protesl orgonized by politicol porties thot do

not turn oul to be on oliock on police, looting sprees, horm to non-

porticipoting Kenyons ond couse of economic lurmoil.

(d) Demonstrotions os coried out, hove roised serious questions on their

obility to be used os port of opporotus for settlement ond resolutions of

politicol conflict. Kenyo Kwonzo observes thot NADCO is o superior tool

for conflicl monogement, reconstruction ond resolution. Diologue

should be ol the epicentre in opprooching ond resolving polilicol

conflicl and yielding peoce ond cooperolion.

(e) The prjmory concern of Kenya Kwonzo is thot it is importonl to

investigote o series of unfortunote tronsoctions ond events of the stote

copture. Stote copture is o form of invisible violence perpelroted on

Kenyons by perverling ond extorting governonce ond public

institutions os supported by some distinct privote instilutions os o

neiwork for personol goin.

856 The following are the Key Elemenls to lnvestigote -
(ol lhe ollocotion ond distribuiion of stole power ond resources, directed

not for the public aood bul for privote ond conupl odvontoge;

(b) o network of persons outside ond inside government octing illegolly

ond unethicdlly in furtheronce of stote coplure;

(c) improper influence over oppoinfments ond removols;

(d) lhe monipulotion of the rules ond procedures of decision-moking in

government in order to locilitole conupt odvontoge;
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(e) o deliberote efforl lo undermine or render ineffecluol oversight bodies

ond to exploit regulotory weoknesses so os to ovoid occountobility for

wrongdoing;

(f) o deliberote effort to subvert ond weoken low enforcement ond

intelligence ogencies ot the commonding levels so os to shield ond

sustoin illicit octivities, ovoid occountobility ond to disempower

opponents;

(g) support ocquiescence by powerful octors in the politicol sphere,

including members of the ruling porty;

{h) the qssistonce of professionol service providers in the privo'te sphere,

such odvisers, ouditors, legol ond consulting firms, in mosking the

conupt noture of the project ond protecting ond even supporting illicit

goins. The Commission's reports on specific stoie entities reveoldislincl

poiterns. Those lhot were port of o network orgonising to improperly

benefit from stote conlrocts were ploced in skotegic positions in lhe

slote, while governonce rules ond slructures were chonged to

cenlrolise power in lhet honds ond byposs checks ond balonces

intended'io ensure foir process.

857 The vorious unfortunote events oround August 15th in Eomos if not deoll with

will render criticol institulions like IEBC to foil Kenyons ot cruciol juncture.

Therefore Kenyo Kwonzo considers the series of ollocks by stote officiols ond

privote individuols on election officiols ond Kenyons o subject thot needs lo

be invesligqted with o gool to bring perpelroiors lo justice.

Consullqtion prlor lo oppolntmenl ol Commissloners

858 The Kenyo Kwonzo ond Azimio Coqlitions hod differeni opprooches to

oppoiniing o choirperson ond members of the IEBC.
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859 The Kenyo Kwonzo wonted lo reloin the current formulotion thol gives

discrelion lo lhe president to oppoini ihe chotperson ond members from o

pool of nomes.

860 Azimio wonted lhe power of oppointment lo be limited to the exocl number

of nomes identified by the ponel.

861 ln order lo build confidence in the IEBC, it wos felt thol o recommendotion

be mode to the leodership of the two coolitions to coter for o window for

consultolions ond concurence before the oppointment process.

Recommendqlion

862 Kenyo Kwonzo ond Azimio coolitions sholl requesl the leodership of the two

coolilions to consider the need for consultotion ond concurence before the

president exercises the power of oppointment of the Choirperson ond

members of IEBC.

Former Commissioners of lhe IEBC

863 The Committee recommends lhot, in order to ioster notionol cohesion,

reconciliotion ond hosten heoling over the 2022 presidentiol eleclions dispute,

notwithstonding ihe verocity ol the vorious cloims mode by Ms. Cherero, Mr.

Nyqng'oyo, Ms. Mosii ond Mr. Wonderi, their motter should b,e relerred to H.E.

President, Williom Ruto ond Rt. Hon. Roilo Odingo foron omicoble settlemenl,

preferobly oui of Couri.
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