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EXECUTIVE SUMMARY

This report is a culmination of the deliberations of the National Dialogue
Committee which was established to facilitate dialogue and consensus building
and recommend appropriate constitutional, legal and policy reforms on issues of

concern to the people of Kenya.

The rising cost of living, 2022 election outcomes and, allegations of malpractices,
and concerns about policies implemented by the government led fo protests and
demonstrations in several counties. The protests caused widespread disruptions
and. in some cases, violent confrontations between police and protesters. The first
attempt to address the concerns raised by Kenyans and to arrive at an amicable
solution was through the formation of a Bi-Partisan Talks Committee. The
Committee was established through a Joint notification, No. 001 of 2023, dated
19th May 2023, from the Speakers of the two Houses of Parliament. The Bi-Partisan
Talks Committee comprised Members of the Majority and Minority sides of both
Houses of Parliament. The Committee sought to build consensus to resolve
identified issues through bi-partisan engagement. However, the Bipartisan Talks

stalled causing a resumption of the protests.

In an effort to address the issues related to the protests and fo find lasting solutions,
the Kenya Kwanza Alliance and the Azimio la Umoja One Kenya Codlition,
through the guidance of their Party Leaders, agreed to form a joint committee
that comprised four members from each side. The majority and minority leaders
from the National Assembly and the majority leader from the Senate delve into
the issues. Consequently, the National Dialogue Committee was established
through a resolution adopted by the National Assembly and the Senate on
Wednesday, 16 August 2023, and Tuesday, 29 August 2023.

The mandate of the Committee was to facilitate dialogue and consensus building
and recommend appropriate constitutional, legal and policy reforms on issues of

concern to the people of Kenya.
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This report documents the Statement of Issues as they were negotiated,
consideration of submissions from the public, stakeholders, and experts, as well as
deliberations by the National Dialogue Committee on issues of concern to the
people of Kenya. The Report also includes observations and recommendations of

the Committee on the issues identified for dialogue. The issues as framed were:

(a) Electoral Justice and Related Matters:

(i) Restructuring and reconstitution of the Independent Electoral and

Boundaries Commission (“the IEBC").
(i) Boundaries delimitation.
(iii) Audit of the 2022 presidential election.
(b) Outstanding Constitutional Matters:
(i) Article 43 of the Constitution, the Cost of Living and related issues.
(i) Implementation of the "two-thirds gender rule".

(i) Governance issues, including promoting national unity and

inclusivity in public appointments.
(iv) Adequate checks and balances.

(c) Fidelity to Political Parties/Coalitions and the law on multiparty

L]

democracy:
Preventing interference with political parties/coalitions
(d) Entrenching Funds into the Constitution:
(i) The National Government Constituencies Development Fund.
(i) Tne National Government Affirmative Action Fund.
(i) The Senate Oversight Fund.
(e) Establishment and Entrenchment of State Offices:

(i) The office of the Leader of the Official Opposition.
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(i) The office of the Prime Cabinet Secretary.

Chapter one of the report sets out the introduction to the report. It provides an
outline of the background and context for the work of the Committee, its method
of work, the framework agreement, and the conduct of Public Participation

pursuant to Article 10 of the Constitution.

The Committee received 258 written Memoranda from members of the public
and other stakeholders. The Committee also received oral submissions from 60
stakeholders, with 704 persons drawn from the stakeholders attending the public
hearing session by the Committee. In undertaking its mandate, the Committee
received views from experts, members of the public, the business community, civil
society, religious groups, political parties, and county governments. Persons living
with disability, youth, women, marginalised communities, civil society

organisations, as well as representatives of workers and employers.

Chapters two to six of the report deal with each of the Framed Issues, setting out
a summary of submissions made during stakeholder engagements as well as
memoranda received. The observations and recommendations of the National

Dialogue Committee on each issue are also presented.

Chapter two deals with the issue of Electoral Justice and Related Matters
including restructuring and reconstitution of the Independent Electoral and
Boundaries Commission (“the IEBC”), boundaries delimitation and audit of the

2022 presidential election as well as other related matters.

Chapter three sets out the Committee's consideration of Outstanding
Constitutional Matters. They include implementation of Article 43 of the
Constitution: the Cost of Living and related issues, Implementation of the “fwo-
thirds gender rule", governance issues (promoting national unity and inclusivity in
public appointments), as well as adequate checks and balances and related

matters.
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Chapter four is on Fidelity to Political Parties/Coalitions and the law on multiparty

democracy.

Chapter five presents the Committee's deliberations on Entrenching of the
National Government Constituencies Development Fund, the National
Government Affimative Action Fund and the Senate Oversight Fund in the

Constitution.

Chapter six deals with the Establishment and Entrenchment of the office of the

Leader of the Official Opposition and the office of the Prime Cabinet Secretary.

Chapter sevenis on the Committee’s consideration of otherissues that arose from

the public participation that fell outside the Framed Issues.

Chapter eight sets out the Committee Recommendations based on the Thematic
Areas identified by the Committee as well as proposals from the public

participation that fell outside the framed issues.
Some of the salient recommendations include—

(a) Restructuring and Reconstitution of the IEBC- the Committee
recommended the reconstfitution of the IEBC Selection Panel
comprising nine members.

(b) Boundaries Delimitation- the Committee recommended the intervals
within which the review of boundaries may be done with the resolution
of Parliament, investigation of the claims of marginalisation by the
relevant body and made provision for fast-tracking enactment of a
iegisiative framework for review of the County boundaries as provided
for under Article 188 of the Constitution.

(c) Audit of the 2022 Presidential Election- the Committee recommended
the appointment of a panel of experts who would evaluate the 2022
electoral process and a mechanism for evaluating future elections.

(d) Outstanding Constitutional Matters- the Committee made several

recommendations which centered on providing relief to Kenyans with
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regard to the cost of living, rationalising government expenditure,
reviewing the national tax policy, developing national policies to
enhance agricultural production and local manufacturing while
reducing overdependence on imports, expanding the scope of social
protection, and supporting devolution.

(e) Implementation of the “Two-Thirds Gender Principle”- the Committee
took cognisance of the work of the Mulfi-Sectoral Working Group on
the Realisation of the Two-Thirds Gender Principle under the Ministry of
Public Service, Gender and Affirmative Action and recommended fwo
options for its consideration.

(f) Governance issues, including promoting national unity and inclusivity
in public appointments- the Committee recommended legislafive
interventions to guide the process of impeachment of Governors and
providing retirement benefits to Auditor Generals.

(g) Adequate Checks and Balances- the Committee recommended-

(i) compliance with court orders by state and public officers,
maintenance of a register of persons convicted of corruption and
other economic crimes, and adherence to statutory timelines in the
making of regulations necessary for the operationalisation of
legislation; and

(i) harmonising bicameral relations between the Houses of Parliament
as integral to advancing the constitutional principle of separation

of powers.

() Fidelity to Political Parties/ Coalitions and the law on multiparty
democracy- The Committee recommended the review of the
framework for election dispute resolution to align and confer the role
of settlement of electoral disputes to the Political Parties Dispute

Tribunal.
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(i) Entfrenching Funds into the Constitution- the Committee recommended
the establishment and entrenchment of the NG-CDF, NG-AAF and
Senate Oversight Fund in the Constitution. In addition, the Committee
recommended the establishment of the Ward Development Fund by
statute in accordance with Article 207(4) (b) of the Constitution.

(j) Establishment and Entrenchment of State Offices- the Committee
recommended the establishment and entrenchment of the Office of
the Leader of the Official Opposition in the Constitution in recognition
of the value and legitimacy of opposition parties as part of a country's
political system. In addition, the Committee recommended the
establishment and enfrenchment of the Office of the Prime Minister in
the Constitution as a means of improving governance and
coordination of functions of the executive arm of government.

(k) ‘Other issues’- The Committee recommended where appropriate for
legal, administrative, and policy interventions by the relevant

government agency or institution.

Annexed to the report are the following legislative instruments giving effect to the

committee recommendations—

(a) The Constitution of Kenya (Amendment) Bill, 2023.

(b) The Independent Electoral and Boundaries Commission (Amendment)
Bill, 2023.

(c) The Elections (Amendment) Bill, 2023.

(d) The Election Offences (Amendmeni) Biii, 2023.

(e) The Ethics and Anti-Corruption Commission (Amendment) Bill, 2023.

(f) The Statutory Instruments (Amendment) Bill, 2023.

(g) The Political Parties (Amendment) Bill, 2023.

(h) The National Government Coordination (Amendment) Bill, 2023.

(i) The Leader of Opposition Bill, 2023. .
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The Committee also recommends that all the legislative instruments above be

infroduced for consideration in Parliament within thirty days of the adoption of this

report.
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PREFACE

On Wednesday, 16™ August 2023, and Tuesday, 29" August 2023, the National
Assembly and the Senate, respectively, approved a Motion that established the
National Dialogue Committee for negotiations on issues of concern to the people
of Kenya. The mandate of the Committee, as stated in the Motion, was to
facilitate dialogue and consensus building and recommend appropriate
constitutional, legal and policy reforms on issues of concern to the people of
Kenya. The issues for consideration were framed by the National Dialogue
Committee in line with the Constitution and relevant legislation whilst respecting

the functional and institutional integrity of state organs.

-In undertaking this mandate, the Committee received views from experts,
members of the public, the business community, civil society, religious groups,

political parties, and county governments.
The membership of the Committee was as follows:

Kenya Kwanza Alliance Azimio Coalition

Hon. Kimani lchung'wah, MGH, MP  H. E. Stephen Kalonzo Musyoka, EGH, SC.
H. E. Hon. Cecily Mbarire, MGH. Hon. Opiyo Wandayi, MGH, MP.

Sen. Aaron Cheruiyot, MGH, MP. Hon. Eugene Wamalwa, EGH.

Hon. Hassan Omar Hassan. Hon. Amina Mnyazi, MP.

Hon. Catherine Wambilianga, M.P.  Sen. Okong'o Mogeni, SC, MP.

The Technical Teams supporting the Committee comprised:

Kenya Kwanza Alliance Azimio Coalition
Dr. Muthomi Thiankolu Hon. Jeremiah Kioni
Dr. Linda Musumba Prof. Adams Oloo
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Dr. Duncan Ojwang Abubakar Zein Abubakar

Nick Biketi. Lynn Ngugi.

Following its establishment, the Parties of the Dialogue Committee formulated
and presented various issues for discussion and resolution. At a meeting held on
Wednesday, 30th August 2023, the Committee adopted a Framework Agreement
to guide the bi-partisan talks on five thematic areas that were agreed upon
based on the Memoranda presented by the Parties. The Committee also
considered and adopted its rules of procedure and a work plan, identified
stakeholders for engagement with the Committee and prepared a framework for

public hearings.
The Committee prioritised the following Issues for dialogue—
(a) Electoral Justice and Related Matters:

(i) Restructuring and reconstitution of the Independent Electoral and
Boundaries Commission (*'the IEBC");

(i) Boundaries delimitation; and

(i) Audit of the 2022 presidential election.

(b) Outstanding Constitutional Matters:

(i) Article 43 of the Constitution, the Cost of Living and related issues;

(i) Implementation of the “two-thirds gender rule”;

(i) Governance issues, including promoting national unity and
inclusivity in public appointments; and

(iv) Adequate checks and balances.

(c) Fidelity to Political Parties/Codlitions and the law on multiparty

democracy:

(i) Preventing interference with political parties/coalitions
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(d) Entrenching Funds into the Constitution:

(i) The National Government Constituencies Development Fund;
(i) The National Government Affiirmative Action Fund; and

(ii) The Senate Oversight Fund.
(e) Establishment and Entrenchment of State Offices:

(i) The office of the Leader of the Official Opposition; and

(ii) The office of the Prime Cabinet Secretary.

In fulfiment of its mandate and pursuant to Article 10 of the Constitution, the
Committee invited the public, through adverts in two local dailies on Friday, 1¢
September 2023, to submit their views on the five (5) issues as framed by the

National Dialogue Committee.

The Committee held public hearings from 2274 September to 3¢ October 2023. By
the close of the stakeholder engagements period, the Committee had received
two hundred and fifty-eight (258) written Memoranda from members of the public
and other stakeholders. The Committee also received oral submissions from sixty
(60) stakeholders, and seven hundred and four (704) persons drawn from the

stakeholders appeared before the Committee.

The Committee thereafter proceeded for a working refreat, which provided the
opportunity to consider the submissions of the public and stakeholders and
negotiate on the lIssues. The Committee also engaged relevant ministries:
National Treasury, Ministry of Energy and Petroleum, State Department for Housing
and Economics, and experts on Article 43 provisions, cost of living, and relat
issues. After that, the Committee retreated for report writing. The Report of the
Committee contains a number of recommendations based on the thematic
areas identified by the Committee as well as other issues of concern to Kenyans
as submitted by the stakeholders. The Report further includes draft legislative

instruments for consideration and adoption by Parliament.
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CHAPTER ONE: INTRODUCTION

Background and Context

1 Electoral cycles in Kenya have been riddled with conflicts and protests since
the reintroduction of multiparty politics in 1992, save for the 2002 elections.
Following the general elections of August 2022, coupled with the high cost of
living, protests erupted in March 2023 that caused widespread disruption and,
in some cases, violent confrontations between police and protesters, which
resulted in deaths and loss of property. Regrettably, the Kenyan citizens bore
the effect of the adverse outcomes of these events.

2 The first attempt to address the demands of the protestors and arrive at an
amicable solution was through a Bi-Partisan Talks Committee which was
established through a Joint notification, No. 001 of 2023, dated 19" May 2023
from the Speakers of the two Houses of Parliament. The Bi-Partisan Committee
comprised Members of the Majority and Minority sides of both Houses of
Parliament. The Committee sought to build consensus to resolve identified
issues through a bi-partisan engagement. However, the Bipartisan Talks stalled,
and the protests resumed.

3 Determined to resolve issues of concern to the people, the Kenya Kwanza
Alliance and the Azimio la Umoja One Kenya Coalition, through the guidance
of their principals, agreed to form a joint committee that comprised four
members from each side to delve into the issues.

4 On Wednesday, 16" August 2023, and Tuesday, 29" August 2023, the National
Assembly and the Senate, respectively, by Resolution (Annex 1) established

the National Dialogue Committee. The Resolution stated as follows—

AWARE THAT Article 1 (1) of the Constitution provides that all sovereign
power belongs to the people of Kenya and shall be exercised only in
accordance with the Constitution;

FurTHER AWARE that Article 1 (2) of the Constitution provides that the
people of Kenya may exercise their sovereign power either directly
or through their democratically elected representatives;
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CONSCIOUS that Article 10 of the Constitution espouses the national
values and principles of governance, which include the rule of law,
democracy and participation of the people;

FurtHER CONscIous that Article 94 of the Constitufion provides that
Parliament manifests the diversity of the nation, represents the will of
the people, and exercises their sovereignty;

RECOGNISING that there is a need to embrace consultation, dialogue
and consensus building as a way of resolving issues of concern to the
people of Kenya;

COGNIZANT that despite the constitutional and legal reforms on the
electoral processes and the electoral laws, after every election
cycle, there has been mistrust of electoral outcomes, leaving the
country divided;

FurtHER COGNIZANT that efforts to enhance constitutionalism, the rule of
law and respect for human rights need to be promoted;

AWARE that there have been previous calls and attempts at building
consensus on issues of concern to the people of Kenya through bi-
partisan engagements in Parliament;

APPRECIATING the need to establish an inclusive forum for dialogue,
consultation and consensus building in seeking to promote the
peace, stability and prosperity of the country;

ACKNOWLEDGING THAT the Majority Party in Parliament and the Minority
Party in Parliament have agreed to embrace dialogue through the
establishment of a National Dialogue Committee to recommend a
way forward on issues of concern to the people of Kenya;

Now, THEREFORE, the Houses of Parliament RESOLVE AS FOLLOWS: -

1. THAT the two Houses of Parliament establish a Natfional Dialogue
Committee consisting of ten (10) Members to represent the Kenya
Kwanza Alliance ("Kenya Kwanza”), a coalition constituting the
Maijority Party of the Parliament of the Republic of Kenya and Azimio
La Umoja One Kenya Coalition Party ["Azimio"), a coalition forming
the Minority Party of the Parliament of the Republic of Kenya:;

2. THAT each Coadlition shall appoint five {5) Members to the National
Dialogue Committee;

3. THAT the membership of the National Dialogue Committee shall be
drawn from Parliament and outside Parliament;

4. THAT the National Dialogue Committee shall comprise the
following Members torepresent Kenya Kwanza:
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1) Hon. Kimani lchung'wah (Delegation Leader);

2) Gov. Cecily Mbarire (Deputy Delegation Leader);
3) Hon. Sen. Aaron Cheruiyot;

4) Hon. Omar Hassan Omar; and

5) Hon. Catherine Wambilianga.

5. THAT the National Dialogue Committee shall comprise the
following Members to represent Azimio:

1) H. E. Stephen Kalonzo Musyoka (Delegation Leader);
2) Hon. Opiyo Wandayi (Deputy Delegation Leader);
3) Hon. Amina Mnyazi;

4) Hon. Eugene Wamalwa; and

5) Hon. Sen. Okong'o Mogeni.

6. THAT the mandate of the National Dialogue Committee shall be to
facilitate dialogue and consensus building and recommend
appropriate constitutional, legal and policy reforms on issues of
concern to the people of Kenya, to be framed by the National
Dialogue Committee, in line with the Constitution and the laws of the
Republic of Kenya and respecting the functional and institutional
integrity of state organs.

THE HOUSES OF PARLIAMENT NOTE: -

7. THAT the Technical Teams representing Kenya Kwanza and Azimio
shall support the National Dialogue Committee.

8. THAT the Technical Team representing Kenya Kwanza shall
comprise the following persons:

1) Dr. Muthomi Thiankolu;

2) Dr. Linda Musumba;

3) Dr. Duncan Ojwang; and
4) Nick Biketi.

9. THAT the Technical Team representing Azimio shall comprise the
following persons:

1) Hon. Jeremiah Kioni;

2) Prof. Adams Oloo;

3) Abubakar Zein Abubakar; and
4) Lynn Ngugi.
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10. THAT further, the National Dialogue Committee shall be assisted
by two (2) Officers designated as Communication Secretaries, one
(1) of whom shall be appointed by the Leader of Majority Party and
the other by the Leader of Minority Party.

THE HOUSES OF PARLIAMENT FURTHER RESOLVE: -

11. THAT the National Dialogue Committee shall formulate and adopt
a Framework Agreement to guide the bi-partisan talks.

12. THAT the National Dialogue Committee shall report to the
Leadership of Kenya Kwanza and Azimio Coalitions within sixty (60)
days and, after that, submit its report to Parliament.

13. THAT in the execution of its mandate, the National Dialogue
Committee may invite, engage with and consider submissions from
stakeholders, collate views from the public and engage experts,
professionals and other technical resource persons as necessary.

14. THAT the National Dialogue Committee shall determine its own
rules of procedure.

15. THAT the Speakers and Clerks of both Houses of Parliament shall
provide secretariat and any other necessary support to facilitate the
work of the National Dialogue Committee.

5 The mandate of the Committee was to facilitate dialogue and consensus
building and recommend appropriate constitutional, legal and policy reforms
on issues of concern to the people of Kenya as framed by the Committee in
line with the Constitution and the laws of Kenya and respecting the functional
and institutional integrity of state organs. The Committee was gazetted vide
Gazette Notice No. 207 dated 15 September 2023 (Annex 2).

é As per the Resolution, the Committee was granted sixty (60) days to report to
the Leadership of Kenya Kwanza Alliance and Azimio la Umoja One Kenya
Coadiition, and inereafier, fo submit ifs report o Pariiament. However, due 1o
the magnitude of the assignment and the need to engage as many
stakeholders as reasonably possible, the Committee sought an extension of its
tenure. On Tuesday, 17th October 2023 and Wednesday, 18th October 2023,
the National Assembly and the Senate resolved to extend the mandate of the
National Dialogue Committee by a further thirty (30) days (Annex 3).

Consequently, the Committee was required to submit its report to the
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Leadership of the Kenya Kwanza Alliance and Azimio la Umoja One Kenya

Coalition on or before 26th November 2023.
Method of Work
Framework Agreement

7 The Parties to the National Dialogue formulated and presented specific issues
for discussion and resolution by the Committee. The specific matters were
considered and harmonised into a Statement of Issues, which formed the
agenda of the Dialogue.

8 The Committee, during its sitting held on Wednesday, 30th August 2023,
formulated and adopted a Framework Agreement (Annex 4) to guide the

Dialogue.
Statement of Issues

9 The Committee framed and prioritised the following Issues (Annex §) for

negotiation and diclogue—
(a) Electoral Justice and Related Matters:

(i) Restructuring and reconstitution of the Independent Electoral and
Boundaries Commission (“the IEBC").
(i) Boundaries delimitation.

(iii) Audit of the 2022 presidential election.
(b) Outstanding Constitutional Matters:

(i) Article 43 of the Constitution, the Cost of Living and related issues.

(i) Implementation of the "two-thirds gender rule".

(i) Governance issues, including promoting national unity and
inclusivity in public appointments.

(iv) Adequate checks and balances.
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(c) Fidelity to Political Parties/Coalitions and the law on multiparty

democracy:
(i) Preventing interference with political parties/coalitions
(d) Entrenching Funds into the Constitution:

(i) The National Government Constituencies Development Fund.
(i) The National Government Affirmative Action Fund.

(i) The Senate Oversight Fund.
(e) Establishment and Entrenchment of State Offices:

(i) The office of the Leader of the Official Opposition.

(i) The office of the Prime Cabinet Secretary.
Interim measuvures

10 In accordance with section 35(b) of the Framework Agreement that provides
for the identification and processing of interim measures, the Azimio la Umoja

One Kenya Codlition tabled the following Interim Measures for consideration—

(a) Commitment to observe the Constitution of Kenya and restore civil
liberties in accordance with the Constitution of Kenya.

(b) The publication by the relevant authorities and concerned parties of
particulars of persons who have been arrested, detained, facing
prosecutions, injured, killed and reported to be missing.

(c) The waiving of all medical and other charges of those who suffered
during the exercising of their democratic and constitutional rights.

(d) To consider establishing a credible mechanism to investigate the
violence and violation of rights before, during and after
demonstrations.

(e) To consider compensation and other remedial measures for those who
suffered during the demonstration in line with the recommendation of

the mechanism referred to in (d).
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(f) Lowering the cost of living by interim reduction of cost of essential items.

(g) Preservation of the IEBC 2022 Presidential records andreturns, including
the election servers.

(h) Suspension of the IEBC replacement of commissioners’ Selection
process.

(i) To address the limitation of rights of the Azimio Coalition in Parliament
through administrative actions, including the right to choose its officials
in parliament and assign members to parliamentary committees and
parliamentary functions and activities.

(j) Cessation of invasion of Azimio Coalition Parties, principally the Jubilee
Party, including to address the violations of the rights of Jubilee/Azimio,
such as the obstruction of recording the resolutions of the Jubilee
National Delegates Congress.

(k) The continued withholding of Azimio's share from the Political Parties
Fund must come to an end. The Coalition demanded full compliance
with the Political Parties Fund and the allocation of shares in
accordance with the law.

() To terminate all politically motivated prosecutions and other illegal
actions directed at all Kenyans during the exercise of rights under the
Constitution of Kenya.

(m) To operationalise the Public Benefit Organisations (PBO) Act of 2013.
(n) To stop harassment of leaders of the codlition, persons and regions
perceived to support Azimio La Umoja — One Kenya Coalition Party.
(o) Torestore the rights and privileges enjoyed by Coalition leaders by law,

including the provision of security.
Public Participation and Call for Memoranda

11 In fulfilment of its mandate and pursuant to Article 10 of the Constitution, the

Committee notified and invited the public, through an advert in two local
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dailies on Friday, 1st September 2023 (Annex 6), to submit their views on the
Statement of Issues for negotiation by the National Dialogue Committee.

12 The Committee held stakeholder engagements from 22nd September to 3rd
October 2023. By the close of the stakeholder engagement period, the
Committee had received 258 written Memoranda from members of the public
and other stakeholders. The list of stakeholders who submitted memoranda is
annexed to this report (Annex 7). The Committee also received oral
submissions from 60 stakeholders, with 704 persons drawn from the stakeholders
appearing before the Committee (Annex 8).

13 The Committee received representations from an inclusive group of Kenyans
drawn from diverse backgrounds, including Persons living with disability, youth,
women, marginalised communities, civil society organisations, representatives
of workers and employers, and public and private secfor. experts. The
submissions were from individual citizens, institutions and groups based on their
common interests and experiences. Detailed memoranda and submissions
made during stakeholder engagements are attached to this report as Volume
.

14 At its sittings held on 12t and 239 October 2023, the Committee resolved to
engage experts, professionals and other technical resource persons on the
sub-issues of — the cost of living and related issues, implementation of the “two-
thirds gender principle"”, establishment and entrenchment of state offices in
the Constitution, and fidelity to political parties/ coalitions and the law on
multiparty democracy. The engagements were intended to guide the
Committee adequately to deliberate on these critical and complex matters
and come up with recommendations on how to address them in the short,
medium and long term. The list of stakeholders invited for further consultations

is annexed to this Report as Annex 9.
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Meetings of the Committee

15 The Committee held forty-two meetings during which it formulated and
adopted the Framework Agreement and Statement of Issues, considered
memoranda, held stakeholder engagements, negotiated on the Issues, and
prepared its report and legislative proposals.

16 This report presents the views of the public and stakeholders, as well as
observations and recommendations of the Committee, including legislative

proposals for further action.
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CHAPTER TWO: ELECTORAL JUSTICE AND RELATED MATTERS

17 Kenya's democracy has made enormous progress since the reintroduction
of multiparty democracy in 1992. The key achievements of the second
liberation movement were legal and constitutional reforms, the highlight of
which was the promulgation of the 2010 Constitution (“the Constitution”).

18 However, four interrelated challenges have remained intractable. The first
relates to disputed (presidential) electoral outcomes. Secondly, candidates
for elective office have tended to rely on ethnic identity rather than
ideology as the primary basis of political mobilisation. Thirdly, the country -
has experienced violence (sometimes with ethnic identity dimensions) in all
but one election cycle since the reintroduction of multiparty democracy in
1992. Lastly, the electoral management body (i.e., the Independent
Electoral and Boundaries Commission) has not enjoyed universal
confidence in the conduct and management of presidential elections.

19 The challenges alluded to in the preceding paragraph, among others,
provide the factual background and context in which electoral justice and

related matters became one of the agenda items for NADCO.
Restructuring and Reconstitution of the IEBC
Background and Context

20 The Independent Electoral and Boundaries Commission (IEBC) is established
pursuant to Article 88 (1) of the Constitution. Article 88 (4) stipulates that the
mandate of the Commission entails conducting and supervising referenda
and elections to any elective body or office established by the Constitution
or an Act of Fariiament.

21 Article 250 further provides for the composition of the Commission. It states
the Commission shall consist of at least three, but not more than nine,
members.

22 Section 6 of the Independent Electoral Boundaries Commission Act provides
for qualifications for appointment as chairperson or member of the

Commission. Section 6 (1) states that the chairperson of the Commission
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shall be a person who is qualified to hold Ifhe office of judge of the Supreme
Court under the Constitution.

23 Section 6 (2) states that a person is qualified for appointment as a member
of the Commission if the candidate is a Kenyan citizen with a university
degree and proven relevant experience in electoral matters,
management, finance, governance, public administration, and law.

24 Section 7 (1) stipulates the tenure of the Commission. It states that the
members of the Commission shall be appointed for a single term of six years
and shall not be eligible for re-appointment.

25 At the time of the establishment of the National Diaclogue Committee, the
offices of chairperson and members of the commission were vacant as the
tenure of the chairperson and two other commissioners had ended in
January 2023; three other commissioners had resigned while one
commissioner was removed from Office pursuant to Article 251 of the
Constitution. The vacancies at the Commission had affected the
implementation of several activities of the Commission, including by-
elections, boundary delimitation, and consideration of several policy
documents.

26 Whereas there was a consensus on the urgent need to have a functional
electoral body, deliberoﬁons on the structure and reconstitution of the IEBC
brought forth a number of issues, including how to fill the vacancies in the
offices and overall review of the constitutional, legal, policy and

administrative framework that governs the electoral process.
Summary of Submissions by the Public

27 The public, through memoranda, made proposals on restructuring and
reconstitution of the Independent Electoral and Boundaries Commission.

These included—

(i} appoint commissioners using the Inter-Parties Parliamentary

Group (IPPG) formula;
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(i) prompt recruitment and appointment of members of the
Commission using the expert model recommended by the
Kriegler Commission;

(i) in the interim period, before the IEBC is duly constituted, a
Commission should be put in place as a representative
commission nominated by the two political sides, with the
chairperson being appointed by the Judicial Service Commission
and approved by the Joint Committee nominated by the
leadership of the two coalitions;

(iv) amend the Elections Act to establish a people-centered
Elections Council. The Council shall consist of two eminent
individuals meeting constitutional requirements for electing
Commissioners, nominated by each county assembly fo the
Council. The 94 Council members shall select seven to nine
members to form the Election Commission. Each council
member shall present a list of seven potential commissioners, with
the most popular six selected. An additional one to three
members shall be included to meet the two-thirds gender rule.
The members shall elect the Commission’s chair and deputy;

(v) Polifical parties and the Executive should not be allowed to
participate in the appointment of IEBC commissioners;

(vi) the |EBC Selection Panel proceeds with picking new
commissioners;

(vii) amend the Independent Electoral and Boundaries Commission

(viii) stagger appointment of Commissioners, such that no more
than one-third should retire at the same time;

(ix) appointment of new commissioners should be undertaken at
least two years before a general election;

(x) set up a system that can guarantee results regardless of the [EBC

Choir_cmd Mémbers;
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(xi) enact Elections cyber security laws;
(xii) enact a clear standard of evidence to invalidate an election;
(xiii) The Kenya Diaspora should have a commissioner who deals

only with diaspora elections for president and related matters.

28 During the stakeholder engagements, several persons and institutions made
submissions.

29 Central Organisation of Trade Unions-Kenya (COTU (K)) submitted that
elections are crucial events that impact the well-being of all citizens. COTU
(K) emphasised the importance of electoral justice, particularly for
vulnerable groups like workers, women and children. It was their submission
that the impartiality of the IEBC is vital for free, fair and verifiable elections.

30 COTU (K) proposed that there should be comprehensi\}e electoral reforms
to address the root causes of electoral injustice and violence. As such, the
selection of IEBC Commissioners must be above board so that all parties to
the elections are not disgruntled before and after the elections. COTU (K)
also proposed that the IEBC Secretariat mustimmediately commence civic
education programs to inform citizens, particularly workers, women, and
children, about their rights, responsibilities, and the importance of peaceful
participation in electoral processes.

31 The Independent Electoral and Boundaries Commission (IEBC) Secretariat
was of the view that its current structure had delivered successfully on its
mandate. They stated that they periodically reviewed the structure,
systems, and processes of the Commission to address changes in the
internal and external environment. The Commission used the Post-Election
Evaluation (PEE) exercise, which was primarily stakeholder-driven, to
understand what worked in the previous general elections and what did
not work well and inform the necessary changes. The Commission
systematically used the PEE report to inform the development of its strategic
and operational plans, which were initiated and approved by the

Commissioners.
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32 The IEBC Secretariat observed that the challenges inhibiting restructuring
and reconstitution of IEBC included delayed reconstitution of the
Commission and the absence of Commissioners to drive necessary
changes in its structure, systems, and processes.

33 They proposed that there should be prompt recruitment and appointment
of members of the Commission using the expert model recommended by
the Kriegler Commission as soon as the vacancies arose to ensure seamless
implementation of their responsibilities as stipulated in Section 11A (a) of the
IEBC Act.

34 Further, they proposed that the composition of the Commission should be
in accordance with Article 250 (4) of the Constitution and Section 6 of the
IEBC Act, 2011.

35 On the constitution of the Commissioners, the IEBC secretariat submitted
that due to the changes in the environment and the fact that elections
were technology-driven, the Committee might consider having at least one
member with technical expertise in the information and communication
technology (ICT) sector. In addition, the IEBC Secretariat proposed an
additional Commissioner, an advocate qualified to be a High Court Judge,
to preside over legal-related matters .such as the Electoral Code of
Conduct Enforcement Committee and pre-election dispute resolution.

36 On the structure of the Secretariat, they proposed that the current practice
of hiring and retaining core professional and permanent staff to enhance
institutional memory, as recommended by the Independent Review
Commission (IREC/Kriegler Commission), should be maintained.

37 The Inter-religious Council of Kenya proposed that the |EBC Selection Panel
should proceed with the process of picking new |IEBC Commissioners as
envisioned in the Gazette Notice No. 2641 of 2023. IREC further proposed
an amendment of the First Schedule of the IEBC Act, 2011, to expand the
Selection Panel to include one representative each from the two leading
political coalitions in Parliament so as to create an excellent working

-_otfhosphere for the Selection Panel.
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38 The National Gender and Equality Commission (NGEC) observed that
Paragraphs 1 (1) and (2) of the First Schedule of the IEBC Act on the
composition of the IEBC commissioners did not include representation of
persons with disability. It only considered regional and gender equity. They,
therefore, proposed that the Independent Electoral and Boundaries
Commission Act be amended to include representation of Persons with
Disabilities in both the Selection Panel and the Commission.

39 The Kenya Women Parliamentarians Association (KEWOPA) submitted that
the IEBC remains constituted in line with Article 88 and Chapter 15 of the
Constitution and the IEBC Act, respectively. They observed that the more
significant challenge in the elections lay in the winner-take-all system, which
left the losing first-runner party/coalition disgruntled. The other challenge
they identified was the poor management of affirmative action by IEBC
and the Registrar of Political Parties.

40 The National Council for Persons with Disabilities (NCPWD), in their
submission, highlighted the matter of inclusivity of Persons with Disability in
the IEBC Commission and its Secretariat. They were of the view that their
inclusion would provide the much-needed voice on disability issues during
decision-making on electoral processes.

41 On the issue of the election of candidates with disabilities, the NCPWD
observed that the candidates went through a myriad of challenges as they
sought the electorate’'s nod. For instance, in the 2022 General Elections,
about 586 candidates with disabilities ran for different positions. Seven of
them were successful. NCPWD, therefore, proposed that IEBC should
undertake continuous sensitisation to debunk stereotypes on the ability of
persons with disability to lead and ensure that the candidates enjoyed a
political environment that was free from violence, discrimination and
intimidation.

42 The Political Parties Liaison Committee (PPLC) was of the view fhat the
corporate governance matrix within the IEBC needed to be streamlined, as

cited by the Supreme Court of Kenya during the presidential election
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petition of 2022. They noted that there should be clarity of roles and
responsibilities between different players within the IEBC. Further, it was their
opinion that the Secretariat and the Electoral Commission should work in
harmony with the Commission providing the policies and oversight to the
Secretariat. At the same time, the Secretariat would implement the policies
and answers to the Commission. It was the submission of the PPLC that the
critical functions of an election should be handled by the permanent and
pensionable employees of the IEBC to ensure accountability.

43 On the number of Commissioners, the PPLC proposed that the number
should be maintained at nine (9) to be appointed by all fully registered
political parties under the umbrella of the PPLC since restricting this role to
parliamentary parties would defeat the very principle of inclusivity, as
elections took place both at national and county levels.

44 PPLC also proposed that for inclusivity, the formula to appoint the IEBC
Selection Panel to be used to appoint Commissioners such that instead of
the bodies appointing a panellist, they would appoint a commissioner, with
those that had two slots being required to appoint commissioners of
opposite genders. In addition, they proposed that the slots allocated to
PPLC be increased to two.

45To enhance confidence in election results, the PPLC submitted that
tabulation, transmission and announcement of results should leave no
doubt as to who the winner or loser of an electoral contest is. Thus, the
election must be fransparent and verifiable. PPLC further proposed that

results announced at the polling stations should be scanned and sent
simultaneously to all parficipating political parties, accredited media
houses, a public portal and the tallying centres at the national,
constituency and county levels for all six elections.

46 The Sabaot Community observed that the IEBC played a vital role in
ensuring fair and transparent elections, a cornerstone of any democratic
society. They further noted that it was imperative to periodically assess and

reform IEBC to maintain its effectiveness and public frust. They proposed the
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reconstitution and restructuring of IEBC to enhance its efficiency,
independence and credibility, including establishing an independent
panel for selecting IEBC Commissioners. They also proposed strengthening
oversight over the Commission by establishing an oversight committee
comprising representatives from various sectors (civil society, academia,
and the Judiciary) to monitor IEBC activities to ensure transparency and

conduct post-election audits and reports to be made public.

47 On the final certification of election results, the Sabaot Community noted

that the 2022 Presidential election results were controversial, with
commissioners differing over the outcome. They were of the view that the
disagreement pointed to a challenge in the selection criteria of IEBC
commissioners who tended to affiliate themselves with parties and
presidential candidates. In the interest of the Commission’s independence,
they proposed that political parties should not be part of the Selection

Panel for the IEBC commissioners.

48 The Elections Observer Group (ELOG) proposed that a proper legislative

infrastructure should be put in place to clearly define the role of the
Commission and the Secretariat to avoid discord between the

Commissioners and the Secretariat as had been witnessed before.

49 On the structure of IEBC, ELOG proposed that the country should maintain

a professional model of its Election Management Body (EMB) as currently
established within the confines of Article 88 of the Constitution of Kenya.
Further, it was their opinion that the IEBC Selection Panel should be
obligated to expressly submit six names for the position of member of the

commission and one name for the chairperson of the commission.

50 Further, to forestall a situation where there were no Commissioners in office,

ELOG proposed that the IEBC Act, 2011, should be amended to provide a
minimum period by which a vacancy for member and chair must be filled.
Further, they called on the Committee to consider staggering the

appointment of commissioners.
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51 The Centre for Multiparty Democracy Kenya (CMD -Kenya) observed that
IEBC suffers from a perception of lack of independence and a trust deficit.
To address the perception of a lack of independence, CMD-Kenya
proposed the creation of a protected fund for IEBC ckin to the Judiciary
Fund. They noted that timely and predictable funding may enable the
commission to adequately prepare and execute its mandate, thus
improving public confidence in its processes and public perceptions.

52 To address the trust deficit, CMD- Kenya proposed that there was a need to
improve the governance structure of IEBC by developing an improved
organisational structure to increase efficiency and accountability that
holds commissioners and staff accountable for results in specific areas of
responsibility laid out in the Elections Operation Plan, with delegated
authorities to oversee each other at the secretariat level. Further, CMD-
Kenya noted that there should be clarity on the roles of committees
specified in the Terms of Reference, including division of roles,
responsibilities, authority, and accountability between commissioners and
staff.

530n the nomination of Commissioners, CMD-Kenya proposed that
commissioners be recommended from and represent political parties. The
criteria should be pegged on the strength of a political party based on the
percentage of the national votes garnered in the previous general
elections. Fellow commissioners should elect the Chairperson. They opined
that the starting point should be with the 2022 General Elections. In their
opinion, the formula had worked well in the nomination of the Commission
of Revenue Allocation Commissioners and could be replicated with iEBC.

54 CMD-Kenya further proposed that IEBC Commissioners be elected to office
twelve months after elections and should hold office for only one term.

55 Itwas the submission of the Institute of Certified Public Accountants of Kenya
(ICPAK) that there was a need to amend the provision on qualifications for
appointment of the chairperson to the IEBC as the current provisions ring-

fenced the position of Chairman to legal professionals, leaving out other
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competent Kenyans and professionals. It was their position that the role of
the Chairman was a management and leadership role and not a judicial
role, and thus, the qualification requirements for the Chairmanship needed
to be reviewed. They noted that the current requirement was discriminatory
and precluded other Kenyan professionals who could have the
competence to discharge the functions of the office of the chairman. They
proposed that the IEBC Act 2011 be amended by deleting Section 6 and
replacing it as follows:

“(1) A person shall be qualified for appointment as the chairperson
of the Commission if the person—

(a) holds a degree from a recognised university in
public administration, public finance, governance,
electoral management, social science, or law;

(b) has proven experience in any of the fields
specified in paragraph (a) of not less than fifteen
years;

(c) meets the Constitutional requirements of
leadership and Integrity.

56 ICPAK noted that Article 86 (b) of the Constitution provides that the votes
cast should be counted and tabulated and the results announced
promptly by the presiding officer at each polling station. Thus, it was their
view that the composition of the Commission should ensure that at least
one member of the committee had relevant qualifications and expertise in
audit, financial management or accounting with experience and
knowledge in risk management and is a member of a professional body in
good standing. In addition, the Commission should co-opt other members
with relevant expertise, such as Information Technology, as and when the
need arises. They, therefore, proposed an amendment to the First Schedule
of the Independent Electoral and Boundaries Commission Act in paragraph
3 (4) to add the words “one of whom shall be a member of the institute of
certified public accountants” after the words “six persons for appointment

as members."
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57 ICPAK observed that there was a lack of succession planning at the
Commission since the terms of all the members lapsed at the same time. To
address succession planning, ICPAK proposed that Commissioners'
appointment and tenure be staggered to ensure a phased transition and
limited to not more than two terms of three years and that the recruitment
process of commissioners should be initiated at least three months before
the end of the tenure, for a seamless transition. To achieve this, ICPAK
proposed amendment to the First Schedule of the Independent Electoral
and Boundaries Commission Act by deleting paragraph (4) (i) (e) that states
that “The President shall, within seven days of receipt of the names
approved by the Nafional Assembly, by notice in the Gazette, appoint the
Chairperson and the members of the Commission” and replace it thereof
with “The President shall, within seven days of receipt of the names
approved by the National Assembly, by notice in the Gazette, appoint the
Chairperson and the three members of the Commission and two other
members after six months and one member after another six months"

58 On the process of recruitment of commissioners, ICPAK opined that their
appointments must be made competitively, and a private independent
firm does shortlist and interviews with experience in executive recruitment.
This will ensure the IEBC is independent, impartial and accountable. To
realise this, ICPAK proposed that the First schedule of the Independent
Electoral and Boundaries Commission Act be amended to remove the
selection committee and replace it with a private independent firm with
experience in executive recruitment.

59 The Kenya National Chamber of Commerce and Industry (KNCCI) informed
the Committee that the business community bore the brunt of the chaos of
a compromised or presumably compromised commission and election.
They noted that the electoral commission must not only be above board
but must also be seen by the electorate to be above board. As such, they

were of the view that the Commission should not be left to the
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determination of politicians alone but must also engage the cifizens and
the business class.

60 KNCCl stated that the electoral process could be improved by ensuring the
process of appointment of commissioners was open, inclusion in the
nomination of commissioners, civic education on electoral processes,

; politicians taking a back seat in the appointment of commissioners and
infroducing civic education as a course in college, university and
secondary schools.

41 Mkenya Daima, a civil society organisation, was of the view that IEBC had
been paralysed by the failure to appoint new commissioners as essential
functions such as boundary delineation and elections could not be held in
the absence of Commissioners. While noting the urgency of appointing
commissioners, they called on political players to allow the legal and court-
sanctioned processes for the appointment of Commissioners to proceed.

42 The International Commission of Jurists (ICJ), like the Centre for Multiparty
Democracy, cited that the IEBC significantly lacks public trust and
confidence, owing fo the systemic crippling of the Institution. This has been
demonstrated through politically motivated removal of Commissioners,
failure to appoint competent commissioners, and failure tfo appoint
Commissioners on time. Other challenges they observed include failure to
adequately resource the IEBC with the requisite funds to undertake its
processes, among others.

63 The ICJ also noted that there was a need for increased accountability and
transparency in the IEBC's activities, particularly concerning electoral
processes and decision-making. They, therefore, proposed that there
should be meaningful engagement between IEBC and various
stakeholders, including political parties, civil society organisations and
citizens, to ensure that IEBC is inclusive and representative of diverse
interests.

44 The ICJ also proposed that the appointment of commissioners should be

made at least two years before the General Election and that the
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recruitment of commissioners be staggered to facilitate knowledge transfer
and institutional memory. They further proposed the establishment of clear
roles between commissioners and the chairperson of the commission and
that the current structure of hiring core professional and permanent
secretariat staff for efficient, transparent and credible elections be
maintained.

65 On the Selection Panel, ICJ was of the view that the Panel should be
reconstituted and civil society should be represented in the Selection Panel.

66 The Law Society of Kenya (LSK) noted that the IEBC Selection Panel had
been unable to undertake its mandate partly because of the ongoing
dialogue. He submitted that there was an urgent need to reconstitute the
Commission as there are urgentissues that need to be addressed. He noted
that the main challenge facing the process is one of confidence in the
Selection Panel, given the time and the circumstances under which the
panel came into place. There was, therefore, a need to create a balance
between the question of legitimate political confidence in the process
leading to the formation of the IEBC Selection Panel and the legal
framework.

67 Maendeleo Ya Wanawake Organisation (MYWO) supported the proposed
restructuring and reconstitution of the IEBC to address identified gaps. In
regard to the IEBC Secretariat, MYWO proposed that they should undergo
capacity building given the sensitivity of their job. They averred that the
Secretariat needed to win public confidence that it was professional,
inclusive and impartial. In addition, they stated that all players should agree
Upon i ion Fanei and snouid e inciusive and fransparent with
the selection process. They further stated that the selection panel commits
to selecting highly competent commissioners that Kenyans have
confidence in.

68 The Turkana Professionals Association (TPA), in their submission to the
Committee, noted that delayed recruitment of Commissioners of IEBC was

a disservice to the country on matters of policy, strategy, oversight and
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representation. TPA also believed that IEBC restructuring should focus on
retaining the current permanent, professional and experienced Secretariat
as recommended by the Kriegler Report.

69 The Turkana Professionals Association recommended that an independent
panel appointed by the President should interview and recommend for
appointment members of the Commission to the President. The recruited
commissioners should be persons with experience in election management
and democracy and should serve for six (6) years. They also recommended
increasing the number of Commissioners to nine, one of whom should be
from the Turkana Community since they were under-represented in public
service employment. TPA further recommended that Parliament should
strengthen legal frameworks governing the conduct of elections and
boundary delimitation in Kenya.

70 GEMA WATHO called on the Committee to consider the criteria for the
appointment of IEBC Commissioners and whether they should be
appointed in the same way as members of other independent
Constitutional Commissions.

71 The Office of the Registrar of Political Parties (ORPP) called for fast-fracking
of the reconstitution of IEBC in order to avert a possible constitutional Crisis
as well as address critical outstanding processes.

72 Professor Githu Muigai, Attorney General emeritus, stated that there was an
urgent need to reconstitute the IEBC. During the recruitment process, he
submitted that there was a need to have a robust process so as to create
an IEBC that had public confidence. He supported the use of a fully
professionalised model of recruitment rather than the IPPG process.

73 The Attorney General Emeritus was also of the view that there was a need
to address the inherent state of instability of institutions that had become a
common occurrence. Like ICPAK, he agreed with the proposal that the
Chair of the Commission does not need to be a lawyer since the position of

chairperson was a management position.
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74 The IEBC Selection Panel informed the Committee that they had paused the
recruitment exercise for chairperson and members of the Commission due
to litigations in court and partly to give an opportunity to the outcomes of
the National Dialogue Committee. They proposed that the Selection Panel
be allowed to continue with the process of recruitment and that political
actors engage at the level of selection of names to be forwarded to
parliament from the list of nominees competently chosen and forwarded to
the President by the Panel.

/5 The Public Service Commission (PSC) proposed that for purposes of
objectivity and independent identification of members of IEBC, the
framework and process of restructuring and reconstitution of IEBC as an
independent Commission should be defined in a manner that would not be
subject to interference or influence by various quarters of society including
political parties. They further stated that the process should be shielded from
political party interests that ultimately cast aspersions on the results of the
election.

76 The PSC also recommended that the process of appointment of persons as
chairpersons and members should be competitive, objective and fair and
should safeguard the interest of the major stakeholders, particularly the
people of Kenya, rather than a select few segments of the society.

/7 The National Council of Churches of Kenya (NCCK) recommended that
political parties should not play arole in the process of appointment of IEBC
commissioners as it had not been successful in the past. They observed that
expansion of the existing Selection Panel by adding new members
nominated by political parties would form a panel similar to the 2014 one
that nominated the last Commission. They also noted that if the Selection
Panel was reconstituted and some members were removed while others
were retained, it would create a Panel that would be considered overly
political, with the implication that retained members were those who
agreed to follow some political leaning. The NCCK averred that in the event

that the Selection Panel was facilitated to complete its work, the prevailing
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discontent would persist. It was their recommendation, therefore, that the
Selection Panel should be reconstituted as per law to facilitate a mutually
agreed upon process. Further, NCCK proposed that the IEBC Act be
amended to provide that in future processes, the Selection Panel would
present only one name for the chairperson nominee and six nominees for
the position of Commissioners.

78 Mt. Kenya Jurists proposed that the IEBC Act be amended to provide that
the Presidential election results would only be announced after the same
had been verified and collated by the majority of the commissioners sitting
and upon attestation by not less than five (5) commissioners. They also
proposed an amendment of the IEBC Act 2011 to provide that the entire IT
infrastructure system be procured through total participation of all political
parties fielding a presidential candidate and that there shall be no IT
election materials that shall be hosted and secured outside the country.
Further, the IEBC shall hold and own the exclusive copyright to the said IT
materials.

79 Kenya Kwanza Alliance noted that there was an urgent need to
reconstitute the IEBC to undertake delimitation and conduct seven
pending by-elections. They, therefore, proposed that the process of
recruitment of the Commission by the Selection Panel should be left to
continue. Further, parliament and the executive should allocate IEBC an
adequate budget to be able to undertake the delimitation exercise.

80 Azimio la Umoja One Kenya Coadlition noted that the issues identified with
the 2022 Presidential Elections included failure to release logs and publish
the last presidential election results from all the constituencies as required
by Article 138 of the Constitution. It was their view that the biggest threat to
independence of the Commission appeared to be Chairperson and CEO
and the legislation that gave powers to the two offices. They noted that
due to the pending urgent matters to be undertaken by IEBC including by-
elections in Banisa Constituency and several wards and outstanding

electoral assignments and audit, there was need to establish an Interim
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IEBC. It was their proposal that the Interim Commission should have clear
mandates and timelines. They however noted that their proposal to
establish an interim IEBC was not possible in light of Article 250 of the
Constitution.

81 On reconstitution of the IEBC, the Azimio Coalition submitted that there was
need to camry out a comprehensive reform of the Commission including
cleaning-up of the secretariat and returning officers. They therefore
proposed partial reconstitution of the Commission for the purpose of by-
elections. Since quorum of IEBC was three, NADCO could recommend
partial commission of 3 or since by-elections were a replica of general
elections, |IEBC Secretariat could perform that function in the immediate
term.

82 The Azimio Coadlition also proposed that Article 138 of the Constitution be
amended from tally and verify the count to tally and declare the votes at
the Constituency level. Amending Article 86 would provide for result
declaration in addition to tallying and announcement while Article 138
should be amended to read IEBC instead of chairperson.

83 As short-term measures the Azimio Coalition proposed review of IEBC Actin
preparation for the appointment of the seven (7) commissioners such that
three (3) Commissioners would be recruited and be charged with
boundaries delimitation and alteration in accordance with Article 89 and
188 of the Constitution while three (3) other Commissioners would be
recruited to handle electoral issues including elections and facilitation of
audit of the 2022 elections. The two groups of commissioners to be housed
separately. However, fhe whole commission wouid approve the maiters for
compliance purposes. Further that [EBC should be full time and
Commissioners should elect one of their own to be chairperson. The
chairperson appointed should be a person of integrity and with extensive

management and leadership experience.
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84 The Coalition also recommended that the Commission should hire new staff
of very high integrity to work under the Commission including a new CEO as
per Article 250 (2) of the Constitution.

85 On appointment, the Azimio Coadlition proposed that government and
opposition parties should give names in the ratio of 50:50 who would be
subjected to constitutional processes for hiring state officers. Side "A"
proposed commissioners to fill in positions of two commissioners, both to be
in the boundaries Committee and side B to fill in four positions of
commissioners, one for boundaries and three for elections.

86 Like ICPAK, the Azimio Codlition also proposed that requirements for
chairperson to be alawyer should be reviewed as it was not a legal position
and encouraged discrimination against other professionals.

87 They also proposed that Presiding Officers and Returning Officers should
announce results at polling stations and constituency headquarters and pin
them up. The results should remain pinned up for at least six days. Further,
they proposed that the law should prescribe very serious penalties for IEBC
officers who commit offences, especially relating to changing the will of the
voters.

88 The Azimio Coadlition also proposed that there should be a requirement that
elections be financed by Kenyan taxpayers’ monies only.

89 Kenya Conference of Catholic Bishops (KCCB) noted that the main
challenges that faced IEBC include perceived conflict of interest by the
President in appointing the chairman and the commissioners, perceived
partisanship of the Commission and compromise of the secretariat and lack
of clarity on the roles of the chairman, the commissioners and the
secretariat. Thus, o address these challenges, KCCB proposed that Articles
88 and 250 of the Constitution and IEBC Act be amended to provide for an
independent body to appoint the chairman and comrﬁissioners through a
fair, transparent and acceptable process. Further that the selection process

should involve all the major stakeholders and not only the political parties.
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90 In addition, KCCB proposed amendment to the IEBC act to provide for
vetting of IEBC Secretariat staff and that the field staff shall be hired on a
need basis.

91 Hon. Amos Wako, Attorney General Emeritus was of the view that the
country had experimented with three ways of appointing commissioners in
the past. The models include a government controlled commission, IPPG
and Expert model, all which had produced different results.

92 He proposed that the country could adopt a mixed system of IPPG and
expert model in appointing commissioners, whereby some commissioners
were nominated by political parties while others appointed through a
selection panel. He proposed that the top two/three political parties should
each nominate one person and the rest of the political parties jointly
nominate one person for direct appointments to the IEBC. He stated that
the Political Parties Liaison Committee (PPLC) established under Section 38
of the Political Parties Act could play a role in nominating the
representatives of political parties to the Commission. The persons to be
appointed should be persons of integrity with well-known reputation.

93 Electoral Law Governance Institute for Africa (ELGIA) stated that in
designing electoral model, Kenya has experimented with various designs of
the electoral management bodies, tinkered with the law, adjusted
regulations and changed personnel all with mixed fortunes. ELGIA stated
that reforming IEBC and developing an institutional Management Design
should take an in-depth assessment of the election management
framework. In particular, the design should review the constitutional
provision regarding the establishment of the IEBC; protection of
independence; appointment of commissioners; security of tenure and
procedure for removal; financial and operational independence;
establishment of secretariat and its relationship with the Commission:;
employees of the Commission and funding of the Commission.

74 Therefore, to reform IEBC, ELGIA proposed that there should be increased

clarity in the relations between the secretariat and the commission in line
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with Sec 11A of IEBC Act. The Terms of Reference of commissioners and
senior management should be clear (modelled around the Ghana
Electoral Commission). ELGIA also proposed use of IPPG model of
appointing commissioners involving a combination of experts and
nominees by political parties.

95 Homa Bay Interface Community Health Desk were of the view that there
was a need to abolish the National Tallying Centre as that was where the
electoral problems happened. They proposed establishment of Polling
Station Tallying Centres and embracing electoral colleges in voting.

96 The Trans Nzoia County Communities Council delegation was of the view
that electoral justice could be achieved through transparency and
accountability as stipulated in Article 86 of the Constitution. They therefore
called for transparency and accountability in conducting elections.

97 ICT Association of Kenya was of the view that the current process of
recruitment of commissioners was an inquisitive process as it was done by
persons appointed by entities from across the country represented by the
Parliamentary Service Commission, the Inter-Religious Council, the Public
Service Commission and the Law Society of Kenya. Thus, as contextualised
in the Constitution, IEBC was properly formulated. They therefore proposed
the selection panel model as a more favourable method for purposes of
getting a professional Commission than IPPG.

98 The Council of Governors supported the Panel model of recruitment of IEBC
Commissioners.

99 The Kenya National Commission on Human Rights (KNCHR) observed that
the Constitution provided firm bedrock for the establishment of an Election
Management System that would facilitate the exercise of political rights
under Article 38 of the Constitution. The system comprised the laws, policies,
key and auxiliary institutions that were charged with the responsibility of
conducting elections. KNCHR informed the Committee that fo safeguard
the political rights of Kenyans as provided for under Arficle 38 of the

Constitution, the Commission undertook monitoring of the electoral process
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to ensure that human rights principles and standards were promoted and
protected during elections, focusing on scrutinising legislative review to
ensure that the rights of voters and candidates were guaranteed
throughout the process. KNCHR stated that restructuring and reconstitution
of IEBC was crucial and an imperative that should proceed with haste. The
Commission noted with concern the frequent amendments to the law on
the composition of the Selection Panel at every turn. It was their view that
that did not augur well and contributed to feelings of suspicion and mistrust.
100 KNCHR proposed an inclusive and diverse selection panel of between 9-
12 people; minimal or no participation by political parties and enfrenching
into law that amendments to the composition of the panel do not take
effect if the panel was to be reconstituted within 12 months of the
amendment. KNCHR further averred that for inclusivity there was need to
take into consideration PWD, gender, civil society, academicians,
professional societies, private sector, religious groups, ethnic diversity and

youth,
Committee Observations
101 The Committee observed that—

(a) Electoral frameworks, including the choice of electoral system and
the design of electoral administration determine both the outcome
of the elections and the credibility of electoral processes. It is
therefore crucial to have an electoral body that builds trust, enjoys

public confidence and is broadly acceptable by all political players.
(b) Various models of recruitment of IEBRC Commissioners were
proposed by stakeholders including selection panel; recruitment by
an independent firm; recruitment by parliamentary political parties;
and a mixed method approach comprising IPPG and selection
panel among others. However, the maqjority of stakeholders
preferred the recruitment of Commissioners by a Selection Panel

with various proposals on the composition of the panel.
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(c) The public proposed to have a broad base of stakeholders'
representation that enhances inclusivity and builds confidence in
the recruitment process.

(d) The process of recruiting the members of the Selection Panel should
promote the national values and principles of governance provided
for in Article 10 and values and principles of the Public Service as
espoused in Article 232 of the Constitution.

(e) Electoral processes are largely technology driven. As such, there
was need to include knowledge and experience in information,
communication and technology (ICT) as one of the recognized
qualifications for appointment as a member of the IEBC.

(f) There was need for proper succession management at the IEBC to
facilitate smooth transition as well as reduce interruptions in the
execution of the mandate of the Commission.

(g) Section & (1) of the Independent Electoral and Boundaries
Commission Act, 2011 requires that the chairperson of the
Commission shall be a person who is qualified to hold the office of
judge of the Supreme Court. The public deemed this requirement as
discriminatory based on the fact that the position of chairperson is
largely a management and leadership role.

(h) The governance structure of the IEBC has brought about numerous
organisational and management challenges over time including
conflicts between the secretariat and the Commission and among
the Commissioners.

(i) The following are the Commissioners of the Independent Electoral
and Boundaries Commission (IEBC) who were in office during the

general elections of 2022 and who managed the said elections: -

(i) Mr. Wafula Chebukati - Chairperson
(i) Ms. Juliana Cherera - Vice Chairperson
(i) Prof. Abdi Guliye — Commissioner

(iv) Mr. Boya Molu — Commissioner
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(v) Mr. Justus Nyang'aya - Commissioner
(vi) Ms. Irene Masit - Commissioner

(vii) Mr. Francis Wanderi - Commissioner

(j) Itis a matter of public notoriety that, arising from the differences over
the management of 2022 presidential elections results, the
Commissioners split into two camps, comprising of the Chairman Mr.
Wafula Chebukati, Prof. Abdi Guliye and Mr. Boya Molu in one
camp, and Ms. Juliana Cherera, Mr. Justus Nyang'aya, Ms. Irene
Masit and Mr. Francis Wanderi in the second camp.

(k) The Chairperson Mr. Chebukati and two other Commissioners Prof
Guliye and Mr. Molu left upon their respective terms of office coming
to an end, on 18th January 2023. The other Commissioners that is Ms.
Juliana Cherera, Mr. Justus Nyang'aya and Mr. Francis Wanderi
resigned on 5" December 2022, 34 December 2022, and 7t
December 2022 respectively. Ms. Irene Masit, on the other hand,
was removed from office on 27th February 2023 through a Tribunal
that was established pursuant to Article 251(1) and (6) of the
Constitution of Kenya. Ms. Irene Masit had since appealed the
decision at the High Court, but the matter had not been determined
at the time of the drafting of this report.

(I) The NADCO invited the seven IEBC Commissioners to appear and
give evidence before it on 28" September, 2023. Whereas
Commissioners Ms. Cherera, Mr. Nyang'aya, Ms. Masit and Mr.
Wanderi honoured the invitation by NADCO, Mr. Chebukati, Prof.
Guliye and Mr. Molu declined and went further, in their replying
letter, to question the jurisdiction of NADCO in the interrogation of
the issues that were placed before it. As a result, the three forfeited
the opportunity to be heard.

(m) In their submission fo NADCO, Ms. Cherera, Mr. Nyang'aya and Mr.
Wanderi complained-of, among other things, external pressure that

culminated in their ‘forced’ resignation from the IEBC. Similarly, Ms.
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Masit lamented about sustained intimidation to which she had been
subjected to over her stance on the presidential election results. As
a matter of fact, both Ms. Cherera and Ms. Masit tendered their
evidence virtually from an unknown location outside the country
and alleged that they had been forced to flee the country since

their lives were in danger.
Committee Recommendations
102 The Committee recommends that—

(a) The First Schedule to the Independent Electoral and Boundaries
Commission Act, 2011 be amended to establish a Selection Panel

consisting of the following persons —

(i) two persons nominated by the Parliamentary Service
Commission, representing the Majority party or coadlition of
parties and minority party or coalition of parties;

(i) three persons nominated by the Political Parties Licison
Committee of whom —

(1) one shall be from a party other than a parliamentary party
or coalition of parties;

(2) one shall be from a parliamentary party or coalition of
parties forming national government; and

(3) one shall be from a parliamentary party or coalition of
parties not forming national government.

(i) one person nominated by the Law Society of Kenya;
(iv) one person nominated by the Institute of Certified Public
Accountants of Kenya; and

(v) two persons nominated by the Inter-religious Council of Kenya.

(b) The Independent Electoral and Boundaries Commission Act, 2011
be amended to provide that the respective nominating bodies shall
select the nominees for appointment through a competitive and
transparent process and ensure that no more than two-thirds of the

nominees are of the same gender.

Report of the National Dialogue Committee (NADCO)- November 2023 31



(c) The Independent Electoral and Boundaries Commission Act, 2011
be amended to provide that in nominating, the persons to the
Selection Panel, the respective nominating bodies shall ensure that
no more than two-thirds of the nominees are of the same gender.

(d) The Independent Electoral and Boundaries Commission Act, 2011
be amended to provide that the Selection Panel shall within ninety
days of appointment finalize the recruitment and forward the
names of nominees to the President. The tenure of the selection
panel may be extended by a resolution of Parliament.

(e) Section 6 of the Independent Electoral and Boundaries Commission
Act, 2011 be orﬁended to include experience in information and
communication technology and accounting as professional
qualifications for appointment as a member of the IEBC.

(f) The Independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that the secretary of the IEBC shall hold office
for a term of three years and may be eligible for re-appointment for
one further term of three years.

(g) The IEBC shall after every general election review its operations and
make the necessary changes required to makes its operations more
efficient, effective, fransparent and accountable.

(h) The IEBC shall within three months of its reconstitution develop
internal guidelines delineating the administrative and policy
responsibilities of the Chairperson and Commissioners and
institutional guidelines on administrative and policy functions.

(i) Articie 138 of the Consiitution be amended 1o provide for the roie of
the commissioners of the Independent Electoral and Boundaries
Commission to verify the count of the presidential election results
before declaration of results by the Chairperson of the Independent
Electoral and Boundaries Commission.

() Amend the Elections Act, 2011 to provide for processing and

declaration of results.
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(k) In order to foster national cohesion, reconciliation and hasten
healing over the 2022 presidential elections dispute,
notwithstanding the veracity of the various claims made by Ms.
Cherera, Mr. Nyang'aya, Ms. Masit and Mr. Wanderi, their matter
should be referred to H.E. President William Ruto and Rt. Hon. Raila

Odinga for an amicable settlement, preferably out of Court.
Boundaries Delimitation
Background and Context

103 The Independent Review Commission on the General Election of 2007
recommended that the basic principle for the delimitation of constituencies
should be equality of the vote. The report further noted that criteria such as
density of population, population trends, means of communication,
geographical features and community of interest should be retained, but
they should interfere minimally with the basic principle of equality of voting
strength (IREC Report, 2009).

104 Article 88 (4) (c) of the Constitution mandates the [EBC to conduct
delimitation of constituencies and wards.

105 That the last boundaries delimitation was conducted 2012 resulting in
creation of 290 constituencies as contemplated under Article 89 (1) of the
Constitution. Further, Article 89 (2) provides for the intervals of conducting
boundaries delimitation which shall be between eight and twelve years
and that such review shall be completed at least twelve months before a
general election of members of parliament. Based on this premise, it is
expected that the exercise should be completed by March 2024,

106 The Committee received a number of submissions on boundaries

delimitation as summarized below.
Summary of Submissions by the Public

107 The following proposals were submitted with respect to boundaries

delimitation —
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(a) the IEBC should undertake the boundaries delimitation exercise in
accordance with Article 89 of the Constitution:;

(b) creation of additional counties, constituencies and wards;

(c) reduction of the number of counties and constituencies;

(d) remove the mandate of boundaries delimitation from IEBC and
provide for a framework established under an Act of Parliament with
multi-stakeholder representation that is set up every 8 to 10 years to
do boundaries review. Others proposed establishing an
Independent Commission on County Boundaries;

(e) amend Article 89 of the Constitution to provide for a more just
formula in delimitation of Constituencies and Wards;

(f) need for a stand-alone legislation on boundary delimitation to guide
the process;

(g) expedite enactment of the County Boundaries Bill, 2023;

(h) constituencies whose population fall below the population quota
be protected:;

(i) create an additional constituency in Isiolo County;

(i) number of counties to be maintained at 47 and constituencies at
290. However, Wards should be increased for constituencies which
qualify for additional wards based on increased population and
other factors to be considered in delimitation;

(k) there should be no creation of new constituencies before the next
comprehensive review of the Constitution;

(I) amend the Constitution to infroduce the diaspora as the 48" County;

(mj} iimit number of voiers in a consfituency fo no more than 50,000 and
not less than 20,000;

(n) creation of new counties based on fribal inclinations, specifically as
requested by the Sabaot Community Leaders from Bungoma,

should be avoided, since such action was dangerous to national

unity;
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(o) A Thika County should be Created to be hived off partly from
Kiambu County and partly from Murang'a County

(p) More counties should be created in crowded areas; and

(q) Public participation should be undertaken in splitting Nakuru City
County.

108 The Central Organisation of Trade Unions, Kenya (COTU (K)) submitted that
the boundary delimitation exercise should be suspended until electoral
reforms are conducted. Further, COTU averred that in undertaking the
delimitation exercise, IEBC must seek to maintain the already existing
constituencies to avoid political upheavals in various parts of the country
that might feel robbed.

109 The Independent Electoral and Boundaries Commission (IEBC) Secretariat
submitted that Articles 88 (4) (c) and 89 of the Constitution and Section 4 of
the IEBC Act, 2011 mandated the IEBC to conduct review of constituencies
and Wards' boundaries. Thus, by dint of Sections 2, 4 (c), 36 and the Fifth
Schedule of the IEBC Act, 2011, the Commission resolved all issues and
completed the first review of electoral boundaries in 2012. There were 27
constituencies that were protected in the first review.

110 IEBC Secretariat further submitted that the delimitation exercise relies on
the Constitution of Kenya 2010, the IEBC Act, 2011, the County Government
Act, 2012, the Urban Areas and Cities Act, 2011, the Survey Act, 1961 (Rev
2020) and Statistics Act, 2006. The Commission Secretariat submitted that
they had commenced the delimitation exercise and expected to
conclude by 5" March 2024.

111 The Commission Secretariat averred that they had experienced a number
of challenges in undertaking boundaries delimitation including policy,
strategy and operational uncertainties arising from delayed recruitment of
chairperson and members of the Commission, and as such, it was unlikely
that the IEBC would complete the exercise on time i.e., March 2024. Other
challenges they cited included gaps and ambiguities in the law (Section 36

vis-a-vis the Fifth Schedule which was already spent); emerging variation in
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population and areas; conflicting memoranda by various parties from same
region, budgetary gaps, possibility of protracted litigation and risk of
acrimony and violence during public hearings.

112 IEBC Secretariat proposed fast-tracking the recruitment of IEBC
chairperson and members of the Commission; review of the statutory
framework for delimitation of boundaries by providing exhaustive
framework of the procedure for actual delimitation in the Fifth Schedule of
the IEBC Act as reviewed in the IEBC Amendment Bill, 2021; that the
Commission be given at least 18 months to complete the boundaries
delimitation exercise from the date of appointment of the Chairperson and
members of the Commission and allocation of sufficient funds to complete
the process.

113 Kenya Women Parliamentarians Association (KEWOPA) observed that the
process of boundary delimitation was a function of the IEBC to be
undertaken periodically as provided in Article 89 (3) of the Constitution.
They further observed that the delimitation of boundaries had not been
carried out since promulgation of the Constitution and was therefore long
overdue.

114 The Inter-Religious Council of Kenya (IRC) observed that boundary
delimitation was an emotive and political issue that attracted alot of public
interest. They observed that delimitation called for full and meaningful
ponicipoﬁon- of all concerned communities including women and other
vulnerable groups as key stakeholders.

115 IRC recommended the removal of boundaries delimitation function from
ine IEBC and assigning it fo a new boundaries body. The function shouid be
located in a framework established by an Act of Parliament with multi-
stakeholder representation set up every 8-10 years to do boundary review
as is the case in the United States of American and South Africa. That will
enable IEBC to deal with election matters and shield the important process

of boundary delimitation from electoral politics.
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114 The Political Parties Liaison Committee (PPLC) submitted that IEBC should
review boundaries and that PPLC be involved. They proposed that PPLC be
allocated a minimum of two slots in each of IEBC's task forces and working
committees on the review of boundaries.

117 The Elections Observer Group (ELOG) stated that there was a need for
stand-alone legislation on the boundary delimitation to guide the process.

118 The International Commission of Jurists (ICJ) proposed that Parliament

- should establish a framework as per Article 188 of the Constfitution so as to
address disputes related to county boundaries and to provide a structured
process for resolution of disputes. They also recommended that Parliament
should address the representation of marginalised groups in line with Article
100 of the Constitution, through a legislation that actively promotes the
representation of ethnic minorities and marginalised communities in both
Parliament and County Assemblies.

119 The Centre for Multiparty Democracy Kenya (CMD-Kenya) submitted that
IEBC should be enabled to expedite implementation of Arficles 81 (d) and
89 (7) (b) of the Constitution to ensure adherence to the rule of law and fair
representation. Additionally, they proposed that the delimitation of
boundaries should start by protecting the 290 constituencies and 47
counties in perpetuity. The focus should be placed on overpopulated
constituencies based on the population quota through creation of new
constituencies or additional MPs.

120 Institute for Certified Public Accountants of Kenya (ICPAK) observed that
there was a need to establish a clear and transparent process for boundary
delimitation and that IEBC should be facilitated and allowed to undertake
this exercise well in time for smooth preparations of the 2027 elections on
the basis of new electoral Units.

121 ICPAK further proposed that IEBC should be guided by strict adherence to
the provisions of Article 89 of the Constitution and should ensure that no

region gets more seats in parliament than others.
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122 Kenya National Chamber of Commerce and Industry (KNCCI)
recommended that for boundaries delimitation to be objective, IEBC must
adhere to Article 188 (2) of the Constitution.

123 Mkenya Daima submitted that boundaries delineation was a legal
requirement that needed to be undertaken expeditiously. They proposed
that the appointment of Commissioners should be done urgently.

124 They also submitted that in undertaking the delineation, there was need to
remain cognizant of the economic pressures on the country, and thus the
exercise should not create a large tax burden on the citizens by creating
more elective posts. They were of the view that increasing elective posts
was not necessarily equivalent to the voice of the citizens being heard but
will further increase the cost of living.

125 The Law Society of Kenya (LSK) submitted that there was an urgent need
to reconstitute the Commission to be able to undertake boundaries
delimitation. They further noted that boundaries delimitation was tied to the
question of the political legitimacy of the selection process of the IEBC
commissioners. After reconstitution of the IEBC, it should begin the process
of delimitation pursuant to the Constitutional requirements.

126 Maendeleo Ya Wanawake Organisation (MYWO) recommended that the
boundaries delimitation exercise should be carried out as per the
Constitution, taking other aspects such as population, ethnicity,
geographical size, common interests and history of marginalisation into
consideration.

127 GEMA WATHO Association observed that boundaries were crucial in fair

f resources. According to the Association, it was important to

ensure that the constituencies with high population get resources fair to the

people. They proposed that boundary reviews should consider the aspect
of one man one shilling. To cushion the areas that have historically had
economic djspcrities, they suggested that the government should utilize the

equalisation fund to bridge the gap.
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128 GEMA WATHO Association also observed that Kenya was divided in three
broad ways namely 47 counties (First Schedule), 290 constituencies (Art 89)
and 1450 wards (by dint of Gazette Notice published under Arficle 89). They
noted that however, from the administrative standpoint, Kenya was divided
into regions, sub-counties, divisions, locations and sub-locations. These
administrative units were determined by the National Government and their
boundaries were not precise as the exercise took place continuously and
was not governed by any national statute, rules or regulations. The
foregoing notwithstanding, such administrative units were crucial in the
delimitation of constituencies and wards for the purpose of delimitation of
electoral areas, sub-locations are used as the smallest units for carrying out
the exercise.

129 The Association informed the Committee that following the last
delimitation exercise and the publication of the final report and the
National Assembly and County Assembly Wards Order, 2012, a number of
complaints were raised regarding the manner in which 80 constituencies
and 1450 wards were created, their distribution, their names, boundaries
and areas of allocation. The matter was filed in Court.

130 In Republic v Independent Electoral and Boundaries Commission &
another Ex-Parte Councilor Eliot Lidubwi Kihusa & 5 other [2012] eKLR, the
High Court made recommendations for implementation prior to the second
boundaries review process. They included that Parliament should develop
a legal framework for the creation and determination of sub-locations,
failure to which it will open doors to gerrymandering by those who have
influence to create sub-locations to suit their tastes. Further that the process
adopted to determine sub-locations must consider the obligation of IEBC
to progressively achieve population parity.

131 The High Court also recommended that Pariament must address the issue
of county boundaries, as in some instances there were conflicting or
inaccurate information as to the counties where certain sub-locations were

located.
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132 Gema WATHO further observed that the absence of IEBC Commissioners was
a major challenge facing the delimitation exercise, as it is a function of the
Commission as stipulated in Article 88 (4) (c) of the Constitution. The
Association recommended that Parliament should fast-track the
enactment of a law to govern creation and determination of sub-locations
and other administrative units in compliance with the High Court decision
and address the issue of county boundaries and creation of new counties.
They further recommended that a clear legal framework to determine the
boundaries of cities, municipalities and any other major urban cities be
developed.

133 The fate of the 27 constituencies that were secured through Section 27 (4)
of the Sixth Schedule was another matter which in the view of the
Association could pose a challenge to the National Dialogue Committee.

134 The Independent Policing Oversight Authority (IPOA) submitted that
boundaries delimitation was associated with inter-communal conflicts and
security concerns. They therefore called on the Committee to consider the
matter with the sensitivity it deserved.

135 The National Cohesion and Integration Commission (NCIC) informed the
Committee that from their work, they had noted that 33 out of the 47
counties had boundary disputes. They recommended that delimitation of
boundaries should be done by IEBC and in such a way that it would not
exacerbate the existing boundary disputes or deepen structural inequalities
or lead to violent conflicts among communities.

136 The NCIC also called for implementation of the Truth Justice and
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the country.

137 On ethnic balkanisation, NCIC was of the view that the naming of counties
in Kenya was one of the factors that contributed to ethnic profiling and
conflicts as it created an impression that the county belonged to a certain
ethnic group. They therefore proposed renaming some counties to move

away from ethnic identifies. The NCIC was also concemed that out of the
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290 constituencies, approximately 70% were sfill divided within ethnic and
clan lines. They proposed that during delineation, they should be redrawn
so ensure inclusivity in all counties.

138 Professor Githu Muigai, Attorney General Emeritus submitted that there
were already too many constituencies and counties that were created by
the Constitution. He proposed that the constituencies should be reduced
to about 100, and each of them be represented by two members, a man
and a woman elected through universal suffrage. This in his opinion would
also address the challenge of not more than two thirds gender principle.

139 The Council of Governors noted that the process of review of boundaries
was due and should be finalized by March 2024, which was the 12-year
outer limit required by Arficle 89 (2) of the Constitution. It was their
submission that the continued delay in the reconstitution of the IEBC, the
body mandated under the Constitution fo review the boundaries of the
electoral uﬁi’rs, was unfortunate. The COG called upon the Committee,
leaders and political actors to give a chance to the Selection Panel to
complete the exercise of selection of IEBC commissioners within the
stipulated timelines to undertake this important exercise.

140 The COG further urged Parliament to fast-track the enactment of the
County Boundaries Bill to provide for the legal framework for review of the
County boundaries as provided for under Article 188 of the Constitution.
They noted that the bill would address the confinued disputes between
County Governments on boundaries and shared resources.

141 The National Council of Churches of Kenya (NCCK) was of the view that
the extent of delimitation in accordance with Article 89 at constituency
level entails change of boundaries to balance population quota and
change of name. With respect to wards, they noted that it will entail
change of boundaries, creating new wards/ removing existing wards and
change of name. They therefore proposed that NADCOQO should not
consider any discussion that would result in any changes on number or

boundaries of counties, or the number of constfituencies.
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142 NCCK recommended that the National Dialogue Committee should
facilitate selection of new IEBC commissioners in the soonest manner
possible.

143 FCPA Edward Ouko, former Auditor General was of the view that
presidential power had been used through successive regimes to exclude
and marginalize people on the basis of ethno-graphic considerations. He
was of the view that state resources and opportunities had been
disproportionately directed to the favoured regions of successive Presidents
(in what he referred to as “rigged development”).

144 Hon. Amos Wako, Attorney General Emeritus informed the Committee that
during the 2010 Constitutional review, the Attorney General provided the
list of districts which had been recognised in law in the Provincial and District
Boundaries Act adopted in Parliament in 1992 to guide delimitation of
counties. This was because there was no consensus by stakeholders on the
number of counties to be established. This led to the current 47 counties as
specified in the First Schedule of the Constitution. It was his view that
NADCO has a very limited timeline to be able to consider the proposals for
creation/ reduction of counties. He proposed that if NADCO sees merit in
either adding or reducing counties, it can recommend that the matter to
be separately handled in depth by another body to look into it more
carefully.

145 The Coast Parliamentary Group (CPG) proposed that all the 290
constituencies as currently established under the COK should not be
interfered with, unless there is need to add new constituencies justified by
popvuiafion increase. They aiso proposed that ihe exercise of boundaries
delimitation be undertaken by IEBC devoid of political interference, in
recognition of communities’ natural boundaries and relations.

146 Additionally, CPG stated that Colonial Coast region boundaries (Coast
Province) should not be changed and that a permanent settlement on
encroachment f_rc_:m other counties of Garissa, Makueni, Kitui and Kajiado

be pursued.
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147 Electoral Law Governance Institute for Africa (ELGIA) submitted fo the
Committee that the second delimitation review exercise that the country
was expected to undertake in accordance with Article 89 was expected
to have commenced after eight years in 2020 and concluded by March of
2024. Further, it was their submission that full implementation of Article 89
implied that there would be no protected constituencies during the second
review.

148 ELGIA proposed that Parliament or the Judiciary should consider
increasing the timeframe for the second boundaries delimitation exercise
(18 months requested by IEBC). They also proposed that a legal framework
be developed on boundaries delimitation; guidelines on the application of
the criteria, methodology and procedure for boundaries delimitation;
effective public consultation on regulations for the conduct for the
delimitation; development and publication of detailed administrative
procedures and guidelines for the conduct of boundaries delimitation,
including civic education and public participation, resolution of
complaints/ disputes and publication of the Boundaries Delimitation Report
Final Order.

149 The Kenya Conference of Catholic Bishops (KCCB) presented fhat the
delimitation of most districts, which were transformed into counties during
Constitutional review in 2010 was conducted during the colonial regime
and were not based on population while the other districts created after
independence (and were made counties) were created politically. Thus,
the previous delimitation of constituencies and the wards was conducted
in @ manner that did not take the factor of population seriously. This had
been the cause of disagreements between regions. KCCB therefore
proposed that Arficle 6 of the Constitution be amended fo correct the
disparity and provide for a formula for delimitation of counties as well as
Article 89 to provide for a more just formula in the delimitation of

constituencies and wards.
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150 Trans Nzoia County Communities Council delegation was of the view that
boundaries delimitation was outside the mandate of NADCO and was a
mandate of IEBC though the office was vacant. They called on the
Committee to fast track the County Boundaries Bill, 2023 pending before
the Senate.

151 The ICT Association of Kenya was of the view that as per the Constitution,
the number of constituencies was prescribed and could not be altered.
What could only be altered were boundaries and names of the
constituencies. However, boundaries and number of wards could change.
The Association recommended that the number of constituencies should
not be altered, including retaining those that were perceived to be below
population quota.

152 Mt. Kenya Jurists observed that boundaries were crucial in the distribution
of resources. However, there were several challenges facing the
delimitation of electoral areas including a moribund commission, yet
delimitation was the mandate of the IEBC; determination of number of
constituencies which would require amendment of Article 89 (1) of the
Constitution and determination as to whether the 2023 General Election
would be based on the existing 290 constituencies and 1450 wards whose
names and boundaries the Commission was enjoined by Article 89 (2) to
start reviewing by March 2024.

153 Further, they observed that although Kenya was divided in three broad
categories into counties, constituencies and wards, from an administrative
standpoint, the country was divided into regions, sub-counties, divisions,
locations and sub-locations, determined by the National Governrment and
their boundaries were not precise as their delimitation was not governed by
any statute, rules or regulations. They proposed that Parliament should fast-
track enactment of alaw to govern the creation and determination of sub-
locations and other administrative units in compliance with the decision of
the High Court in Republic v Independent Electoral and Boundaries

Commission & another Ex-Parte Councilor Eliot Lidubwi Kihusa & 5 others
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[2012] eKLR. They also proposed that Pariament should address the issue of
county boundaries, let alone the creation of new counties. In determining
the boundaries of counties and administrative units, Parliament should
ensure that there was a clear legal framework to determine the boundaries
of cities, municipalities and any other major urban centres taking into
consideration Article 89 (5) of the Constitution and preventing the political
oppression and disenfranchisement of urban residents living in non-
cosmopolitan counties and constituencies.

154 1t was also their view that the NADCO would have to grapple with the fate
of the 27 constituencies that were secured by Section 27 (4) of the Sixth
Schedule. The process of appointment of commissioners, and whether they
should be appointed the same way as other independent Constitutional
Commissions should also be resolved quickly.

155 Kenya National Commission on Human Rights (KNCHR) noted that the
Constitution attached importance to fair representation and provides that
the IEBC must work progressively towards ensuring the number of
inhabitants in each constituency was, as nearly as possible, the same. The
Commission observed that international standards on boundary
delimitation called for a process that abided by the rule of law, consistency
with human rights standards and principles, and effective citizen
participation. KNCHR proposed that IEBC should adhere to the legal
framework regulating boundary delimitation including the fimes lines for
boundary delimitation; the framework for the public participation process;
and the resolution of disputes as provided for under Arficle 188 of the
Constitution. Further, that boundaries delimitation exercise should factor
issues regarding the representation of marginalized groups and ensure
conformity with the principles of representation as envisaged under Arficle
100 by enacting legislation that promotes the representation of ethnic
minorities and marginalized communities in Parliament and County

Assemblies.
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156 KNCHR stressed on the urgent need for boundaries review to redress cross-
border disputes/ conflicts over markets and resources by adopting a

Human Rights Based Approach to the exercise.
Creation of New Counties, Constituencies and Wards

157 The Sabaot Community submitted that the cumrent counties and their
boundaries were the districts that existed up to 1992 having been
established by the colonialists hence forming a foundation of historical
injustices suffered by the Sabaot Community that lives in parts of Bungoma
and Trans-Nzoia counties. Others had also settled in Uganda.

158 In 1993, the government made Mt Elgon constituency a district to give the
community some level of autonomy. This together with others brought the
number of districts to 74 at the time of the promulgation of the new
constitution in 2010. However, the present Constitution promulgated in 2010,
established 47 counties. Mt. Elgon was not one of the counties established;
hence reversing the administrative gains that some communities such as
the Sabaots had gained with the 74 districts.

159 Presently, approximately 400,000 Sabaot people lived within the slopes of
Mt. Elgon and were concentrated mainly, but not solely, in Mt. Elgon, Saboti
and Endebess Constituencies. The remainder of the Sabaot were scattered
in West Pokot Counties, Uasin Gishu County, and Maasai Land while others
could be traced to Uganda, Sudan, Ethiopia and Tanzania where they
were dispersed by the coloniadlists to those areas as documented in the
Carter Land Commission of 1932 and Kenyan census population
documents of 2009 and 2019).

160 The Community noted that Article 174 of the Constitution expressly gave
privilege of self-governance to the people and enhanced participation of
the people in governance. It equally recognized the right of communities
to manage their own affairs in order to further their development. Further, it
sought to protect and promote interest and rights of the minority and
marginalized communities. It was against the aforementioned

Constitutional underpinning that the Sabaot Community proposed an
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amendment of the Constitution to increase the number of Counties and
curve one for the Sabaot in Mt. Elgon.

161 They further stated that Article 188 of the Constitution provides for
parameters of alteration of County boundaries. Those parameters were not
applied in establishing the current County Boundaries and therefore they
proposed a review of the current County Boundaries to conform to Article
188 of the Constitution.

162 They observed that the Sabaot Community had met all the above
Constitutional requirements. They further submitted that the proposed
county would amalgamate the current Mt. Elgon, Saboti and Endebess
Constituencies. Alternatively, Mt. Elgon constituency could be retained as
an independent county.

163 They also proposed that in the event it was not possible to create another
county, then the Committee could consider recommending alteration of
Bungoma and Trans Nzoia County Boundaries to have Mt Elgon
Constituency moved from Bungoma County to Trans Nzoia County for
governance reasons. It was their view that that option would not require a
Constitutional amendment as it required only boundary alteration as
envisaged in Article 188 of the Constitution.

164 They further proposed that in the event of a referendum to alter
boundaries, it should be done only by electorate of the specific area of the
proposed change as this would ensure that matters affecting minorities and
marginalized communities were not subjected to majoritarian decisions.

165 On delineation of constituencies, the Sabaot Community was of the view
that Mt. Elgon Constituency had remained to be among very few
constituencies in Kenya that had never been sub-divided since
independence, despite their size and population. The Constituency
covered three sub-counties. They therefore proposed that the constituency
be sub-divided into two (Mt Elgon East and Mt Elgon West), and additional

Wards be created.
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166 On delineation of wards in Mt. Elgon Constituency, they stated that, the
following wards existed in the constituency: Cheptais, Chesikaki,
Kapkateny, Chepyuk, Elgon and Kaptama wards. They proposed that to
address the recommendation by the Parliamentary Report of the proposed
Boundaries and Constituencies and wards by the IEBC (2012), eight wards
be established in Mt. Elgon and named as follows: Chepkube, Sasur, Emmiq,
Chengeywo, Nomorio, Chemoge, Kaboywo and Chepkitale Wards. In
Trans-Nzoia, the following eight wards be established; Chepchoinag,
Kaptegaa, Kisawai, Kinyoro, Kiboroa, Saboti, Grasslands and Matisi Wards.

167 Additionally, they proposed the delineation of Lwandanyi Ward into three
wards. The rationale for this was that the Ward was the largest in Bungoma
County with a population of about 27, 000 people. Due to its vastness,
residents were not adequately receiving services such as bursaries, farm
inputs and other social amenities. Residents of Malakisi and Lwandanyi
locations had to travel long distances to access the ward office. They
proposed sub-division of the Ward for proper distribution of the population
and hence services delivery.

168 Trans Nzoia County Communities’ Council of Elders opposed creation of
Mt. Elgon County proposed by the Sabaot Community stating that the
creation of the county went against the Mabanga Accord that sought to
promote peace, unity, cohesion and equity in the larger western region. It
was their view that establishing the county would make the other
communities living in Trans Nzoia and Bungoma feel endangered and
would affect national cohesion and threaten to ignite ethnic clashes. It was
ciso ftheir submission ithai ciaims of marginaiisaiion of the Sabaot
Community were not justified as they occupied various positions in the
counties.

169 Trans Nzoia County Communities' Council of Elders however prayed for
creation of three (3) additional constituencies from sub-division of
Cherangany, Kiminini and Saboti constituencies. They also proposed

additional wards to realize the essence of devolution.
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170 Wajir South leaders and elders presenfed a memorandum to the

Committee on creation of a County. They made a proposal to amend the
First Schedule of the Constitution to introduce Waijir South County, which
would be carved out of the larger Waijir County. The Waijir Leaders and
Elders informed the Committee that Wajir South had a total land mass of
21,595 square Kilometers which translated to 38.69% of the total Waijir
County land mass. Further, they stated that Waijir South was the second
largest constituency in the country-. with a population of 290,948 according
to the 2019 census, constituting about 39.77% of the population of Wajir
County. The Constituency had seven wards out of the total 30 wards in Waijir

County.

171 In their justification, they cited that the people of Waijir South have suffered

inequality, under-representation and attendant economic consequences
thereby falling short of the aspirations of devolution. Further they averred
that as constituted, the expansive nature of Waijir County had posed great
challenges in bringing decision making to the grassroots and ensuring
adequate representation of all communities living in Wajir County. They also
stated that the current leadership of Waijir County had marginalized the
residents of Waijir South in terms of employment, allocation of revenue and
services provision. They disclosed that out of the total workforce of Waijir
County Government of about 4750 employees, only 199 (4.19%) were from
Waijir South region. Further, that in terms of equitable share of revenue, from
the period 2013/2014 to 2021/2022, Wajir County had received about
KShs.90.474 billion. Out of this amount, Waijir South had received about

5.33% of the sum total of the annual development allocations.

172 In terms of viability of the proposed Wajir South Counjy, they stated that

the region boasts of largest livestock markets and source across the
northern region (including Somalia) that has remained stable over time.
They stated that the constituency bordered with Somalia which presented
an opportunity for cross border trade. They also stated that the region had

large tracts of arable land that had the potential for national breadbasket
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since the area had considerable amount of fertile soil, plenty of
underground water and seasonal rivers and Lorian Swamp which drew
water from (Ewaso Nyiro) which was largely underutilized.

173 Their prayer to the Committee therefore was creation of Waijir South
County and that Waijir South Constituency be delimitated to create two
additional constituencies (to make a total of three). They also prayed for
eight (8) additional wards (to make a total of 15), noting that before
devolution, Wajir South had a total of fourteen (14) wards.

174 Senator Enoch Kiio Wambua, MP Senator, Kitui County and Senate Deputy
Minority Leader submitted a proposal to the Committee for creation of
Mwingi County to be hived off from the current Kitui County. In his
justification, he explained that creation of Mwingi County would bring
resources and services closer to the people by splitting the expansive Kitui
County into two counties and would ensure effective administration and
management of the affairs of the vast county. It was also his view that the
people of the greater Mwingi region lost out on county status in 2010 on a
technicality as Mwingi District was not gazetted immediately after its
creation.

175 He further submitted that as currently constituted, Mwingi region had three
constituencies that is Mwingi Central, Mwingi North and Mwingi West with a
cumulative population of 435,325 people according to the 2019 national
census report spread in fifteen (15) wards.

176 Sen. Wambua further submitted that the proposals to establish Mt. Elgon
County, Mwingi County and Waijir South County were backed up by a
Parliamentary Caucus of 27 members of Parliament.

177 National Parliamentary Caucus for additional counties (27 MPs) submitted
that during the drafting of the 2010 Constitution, the current delineation of
counties adopted districts delineated in 1992 as the 47 proposed counties
as those were the lawfully recognized administrative units under the District
and Provinces Act as a compromised position following contentions by

various factions on the optimum number of counties. Further, that despite
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the initial intent of devolution to counteract marginalisation, various forms
of exclusion persisted. Economic marginalisation was evident as smaller
populations within counties faced restricted access to resources and
opportunities, leading fo poverty and inadequate services. Social
marginalisation stemmed from exclusion from community activities and
networks, contributing to discrimination and isolation. Moreover, political
marginalisation was experienced by groups with limited representation,
leading to unequal access to political processes and decision-making.

178 The Members of Parliament were of the view that the boundaries that
existed, which provisionally adopted districts as counties, had inadvertently
led to economic, social, and political marginalisation. As Kenya was
combosed of diverse nations and communities, lumping groups with
different identities into the same administrative units had perpetuated
unequal resource allocation and representation.

179 The members therefore proposed delineation of ten additional counties to
address the historical marginalisation and for realisation of objects of
devolution as per Article 174. The proposed counties included: Kuria, Teso,
Mount Elgon, East Pokot, Mwingi, Gucha, Suba, ljara, Nakuru West and Wajr
South.

180 The Turkana Professionals Association (TPA) also presented @
memorandum to the Committee on boundaries delimitation. The stated
that Turkana County had six (6) Constituencies with 30 wards. The county
covered 77,000 square km representing 13% of Kenya's landmass. As @
region, the county was delineated into 15 teritorial sections (geographical
areas) and 27 grazing areas.

181 The Turkana teritorial sections were divided into three major grazing units

namely:

(a) Turkana North from Todonyang, Kibish, Lokitaung, Lokichogio, up to
Kakuma

(b) Turkana Central covering Loima, Lodwar, up to Kalokol;
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(c) Turkana South covering Lokichar, Kainuk, Lokori, Loriu, Parkati up to

Kaapedo.

182 Those territorial sections and grazing areas were.moncged through an
elaborate clan-based governance structure as referenced in The Republic
of Kenya: Turkana District Range Management Handbook, Vol. iii 9, 1994.

183 It was their proposal that those three expansive territorial sections and
grazing units informed the rationale for Turkana County to be delimited into
three (3) counties, twelve (12) constituencies and sixty (40) County
Assembly Wards (CAWs). That would accelerate social-economic, political
and cultural growth and enhance sustainable development of the Turkana
people.

184 TPA also stated that the massive landmass posed both logistical and
administrative constraints for quick delivery of services to the residents. In
addition, they stated that Turkana County has three international borders
that require closer administrative units for effective and timely
management of cross-border resource-based conflict.

185 In terms of viability, TPA stated that Turkana County was endowed with a
wealth of natural resources that when well tapped could support not only
the new proposed electoral and administrative units, but the cumrrent and
the future Kenyan economy beside having the capacity to become a
regional economic and commercial hub for Uganda, South Sudan and
Ethiopia. The said resources included livestock sector, oil and gas, ground
water resources, geothermal, solar and wind energy, mineral resources and
labour.

186 TPA therefore proposed the creation of Turkana North, Turkana Central
and Turkana South Counties. They also proposed six (6) additional
constituencies and 30 more County Assembly Wards.

187 In addition to the delimitation of the county, they recommended review
of Turkana County administrative boundaries and Gazettement of official
place names in the maps to curb duplication of place names and land

encroachment. They also proposed that the electoral boundary units in
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Turkana County be aligned with administrative boundary units. For instance,
some parts of Nakalale Ward were administratively in Turkana West Sub-
County while it fell under Turkana North Constituency and some parts of
Turkwel ward in Loima report administratively to Turkana Central

Constituency.

188 The lichamus Community from Baringo County submitted to the

Committee their quest for adequate representation in Parliament and in
government. They stated that they were a community with a population of
about 33, 000 and occupied two (2) wards in Baringo county namely
lchamus and Mukutani Wards. The community had only two
representatives (MCAs) representing the Community at the county level.

They did not have representatives in Parliament.

189 They called on the Committee to consider Articles 100 and 89 in making

proposals for creation of a Constituency for the lichamus Community.
Article 100 provides for the promotion of representation of marginalised
groups. Article 89 on the other hand recognizes the need for equitable
representation and stipulates the criteria for constituency delimitation. It
was their submission that the llchamus Community met the criteria and
should be granted a constituency to ensure that their voice was heard, and

their needs addressed.

190 Further, they informed the Committee of orders of the Court in

Miscellaneous Application No. 305 of 2004 where the Court directed the
then Electoral Commission of Kenya (ECK) or any other incoming body to
create by an act or any other review being undertaken a constituency for

the llchamus Community.

191 The Coast Parliamentary Group proposed creation of the following

additional constituencies in the Coast regions: three (3) constituencies in
Mombasa County; three (3) constituencies in Kilfi County; two (2)
constituencies in Kwale County and one (1) additional constituency in

Lamu County due to its uniqueness.
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192 The Kiambu County Leaders Forum proposed that due to the population
of Kiambu County which stood at 2,417,735 as per the 2019 KPHS, the

county should be sub-divided into three counties as follows::

(a) Thika County — comprising of Thika, Juja, and Ruiru sub-counties. All
these were highly urbanized constituencies with a total population
of Thika East 38,966, Thika West 245,820, Juja 300,948 and Ruiru
1AL

(b) Kiambu East County- comprising of existing Kiambaa with a
population of 236, 400, Kiambu 145, 903, Githunguri 165,232,
Gatundu South 122,103 and Gatundu North 109,870 sub-counties. It
consisted of rural, urban and peri-urban areas.

(c) Kiambu West County- comprising of the existing Kikuyu with a
population of 187,122, Kabete 199,653, Limuru 159,314 and Lari
135,303 sub counties. It consisted of rural, urban and peri-urban

aredas.

193 The Kiambu County Leaders Forum further stated that an analysis of the
2019 census based on the population of 475 million divided among 47
counties, indicated that the average number of people per county was
1,010,638. A number of counties had a population of above one million,
whereas a number were below. They therefore proposed that no new
county should be established in a county whose population was below the
average per county and that the first priority in creation of new counties
should be given to the eleven counties whose populations were above
double the population average per county.

194 The Kiambu County Leaders Forum further proposed creation of seven (7)
new constituencies in Kiambu as follows: Thika County three (3) new
constituencies; Kiambu East County two (2) new constituencies; and
Kiambu West County two (2) new constituencies. It was their submission that
the creation of the proposed seven (7) constituencies in Kiambu County
would help to address the economic injustice that its people had suffered

since the promulgation of the 2010 Constitution.
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195 Mt. Kenya Jurists also supported the creation of three counties in Kiambu
County (Thika County, Kiambu West and Kiambu East) as presented by the
Kiambu County Leaders Forum. Further, they proposed sub-division of

Murang'a County into two counties as follows:

(a) Maragwa County- comprising of the existing Gatanga with a
population of 187,989, Kandara 175,098 and Maragwa sub-
counties.

(b) Murang'a County — comprising of Kangema with a population of
80,477, Mathioya 92,814, Kigumo 136,921 and Kiharu 88,193 sub-

counties.

196 Mt. Kenya Jurists also proposed that Embu County be sub-divided into
Embu and Mbeere Counties by curving Mbeere County as follows: from
Embu County

(a) Embu county comprising of Manyatta and Runyenjes
constituencies.
(b) Mbeere County consisting of the Mbeere North and Mbeere south

constituencies.

197 Mt. Kenya jurists proposed a new county to be known as Kieni County be
established consisting of Kieni East and Kieni West sub-counties of Nyeri
County and Laikipia East Constituency of Laikipia County. Further that a
new county to be known as Embakasi County comprising of the following
constituencies should be curved out of the existing Nairobi and Machakos

Counties:

(a) Embakasi East, Embakasi North, Embakasi South, Embakasi West,
Embakasi Central with a population of 988,808 and Kasarani sub-
county with a population of 780,656 of Nairobi County

(b) Athi River with a population of 322, 499 and Matungulu 161,557 sub

counties of Machakos county
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198 As a result of the creation of Embakasi City County as set out above, Mt.
Kenya Jurists submitted that the boundaries of Nairobi City County should

be altered as follows: to comprise the following constituencies:

(a) Westlands, Dagoretti North, Dagoretti South, Langata, Kibra,
Roysambu, Ruaraka, Makadara, Kamukuniji, Starehe and Mathare

(b) Kajiado North Constituency of Kajiado County

199 Mt. Kenya jurists also proposed that Nakuru County be split into two
counties to create a new county to be known as Molo County to be curved
out of Nakuru County comprising of the existing Molo, Njoro, Rongai, Kuresoi
North and Kuresoi South Constituencies. Subsequently, Nakuru County shall
comprise Naivasha, Gilgil, Bahati, Subukia, Nakuru Town East and Nakuru
Town West. It was their considered view that the proposal to split Nakuru
town among two counties was impractical and would disrupt the natural
agrowth and best interests of the residents of Nakuru City.

200 The Homa Bay Interfface Community Health Desk was of the view that Suba
Community and Homa Bay Constituency had met population quota. They
therefore proposed creation of Suba County and sub-division of Homa Bay

Constituency into Homa Bay and Kanyanda Constituencies.
Committee Observations
201 The Committee observed that—

(a) Article 88 of the Constitution mandates the IEBC to undertake
delimitation of boundaries of constituencies and wards. Further,
Article 188 places the responsibility of alteration of boundaries of
counties on Parliament.

(b) The Fifth Schedule to the Independent Electoral and Boundaries
Commission Act, 2011 provides for the procedure for the first review
of boundaries which was completed in 2012. In this regard there is
need to amend the Independent Electoral and Boundaries
Commission Act, 2011 to provide for procedure for subsequent

delimitation of boundaries.
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(c) The County Boundaries Bill, 2023 was under consideration in
Parliament. The Bill seeks to provide for county boundaries, a
mechanism for resolution of county boundary disputes. Enactment
of the Bill will give effect to Article 188 of the Constitution by
providing for the procedure for alteration of county boundaries and
provide for the establishment of an independent county boundaries
commission.

(d) There were proposals for creation of the following counties: Waijir
South, Sabaot, Mwingi, Kuria, Teso, Mount Elgon, East Pokot, Gucha,
Suba, ljara, Nakuru West, Turkana North, Turkana Central and
Turkana South, Thika, Kiambu East, Kiambu West, Maragwa,
Mbeere, Kieni, Molo, Suba and Embakasi City counties.

(e) Most of the appeals for creation of new counties were based on
claims of marginalisation and discrimination of minority communities
in some counties in terms of development, resource allocation,
services delivery, employment opportunities and county leadership
among other reasons.

(f) Establishment of counties along ethnic groupings poses a risk of
ethnic balkanisation and further polarisation of the country. Further,
Article 188 of the Constitution stipulates the criteria for alteration of
county boundaries.

(g) Article 89 of the Constitution provides that the IEBC shall review the
names and boundaries of constituencies at intervals of not less than
eight years and not more than twelve years. Considering that the
last boundaries delimitation exercise was done in 2012, the
Commission is expected to complete the next delimitation by March
2024. There was therefore a need to fast frack establishment of the
IEBC.

(h) Article é (1) of the Constitution provides that the termitory of Kenyais
divided into counties specified in the First Schedule to the

Constitution. The creation of additional counties affects the teritory
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of Kenya which is a matter falling under Article 255 which calls for a

referendum.
Committee Recommendations
202 The Committee recommends that—

(a) Article 89 of the Constitution be amended to provide that where for
any reason the review of the names and boundaries of
constituencies by the Independent Electoral and Boundaries
Commission is not completed within the time stipulated under Article
89(2) or where there are justifiable reasons for the extension of the
period for review, Pariament may extend the period provided for
under Article 89(2) of the Constitution by a resolution passed by the
National Assembly, with the support of a majority of all the Members
of the Assembly; and the Senate, with the support of a majority of
all the county delegations.

(b) The procedure for delimitation of the boundaries be provided for in
the Independent Electoral and Boundaries Commission Act, 2011.

(c) Parliament shall within six months of the adoption of this report enact
the County Boundaries Bill, 2023 to provide a legislative framework
for review of the County boundaries as provided for under Article
188 of the Constitution.

(d) The IEBC to undertake boundaries delimitation of constituencies
and wards as provided for under Article 89 of the Constitution.

(e) The National Cohesion and Integration Commission investigates the

ims of perceived marginalisation and discrimination by Sabaot
Community living in Bungoma and Trans Nzoia Counties; residents of
Waijir South Constituency, Tiaty Constituency and Teso, Kuria and
Suba Communities, with the objective of ascertaining the claims
and extent of the marginalisation and discrimination and make
proposals for promoting inclusivity and peaceful coexistence

amongst different communities.
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Audit of the 2022 Presidential Election

Background and Context

203 The country held its General Election on 9™ August 2022. The results of the
Presidential elections were publicly announced on 15" August 2023.
However, prior to the announcements, there was a disagreement among
the Commissioners over tallying and verification of the Presidential Election
Results. The difference led four Commissioners to disassociate themselves
from the results announced by the Chairman and two other Commissioners.

204 A number of petitions were filed in the Supreme Court of Kenya in
accordance with Arficle 140 of the Constitution following the declaration
of results. The Supreme Court upheld the results of the Presidential Elections.

205 The Committee received a number of submissions on audit of presidential

election as summarized below:
Summary of Submissions by the Public
206 The proposals on the audit of the elections include—

(a) Establishment of an independent and multi-stakeholder taskforce
to audit the electoral process to identify all loopholes and
weaknesses.

(b) The servers should be opened, and a forensic audit done to ensure
transparency and accountability.

(c) Consider a judicial commission similar to Kriegler Commission to
carry out the audit.

(d) Audit of the elections as per the items that the Supreme Court
flagged out.

(e) Audit to focus on legal, policy, data management, administrative
frameworks, and assessment of security arrangements for both
personnel and leadership of IEBC. Other issues proposed for audit
include software and final certification among other things.

(f) Implement the recommendations of the Kriegler report.
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(g) The IEBC be compelled through legislation to hand over all electoral
materials for audit. Similarly, another stakeholder proposed that
through legislation, auditing election material and infrastructure
should be a mandatory requirement.

(h) Petition for presidential candidate should be extended to 3 months
and swearing-in held earliest in November, to give room to exhaust
any doubts.

(i) The loser in an election can do their own internal audit of the
elections.

() Servers be opened by external experts appointed by both groups

before the wrangling parties or their trusted agents.

207 The Central Organisation of Trade Unions (COTU (K)) submitted that focus
should be on electoral reforms rather than seeking an audit of the 2022
elections.

208 The Independent Electoral and Boundaries and Commission (IEBC)
Secretariat submitted that Articles 101,136 and 180 of the Constitution
prescribed that the elections of Members of Parliament, President, County
Governor and Members of County Assemblies shall be held on the Second
Tuesday of August in every fifth year in a single general election. Thus, the
Commission conducted six elections through the same process on the same
day and using the same officials, translating to 1,882 elected persons.
Further, that disputes arising from election of the six elective positions were
subjected to due judicial processes. The outcome of the judicial process for
the presidential election was supposed to be binding and final to the
Commission and the petitioners.

209 The IEBC secretariat was of the view that the suggested audit of the
Presidential Elections inevitably delved into the entire framework of the
dispute resolution arising from the presidential election. They further stated
that according to Regulation 11 of the Elections (Technology) Regulations
2017, an audit of the entire election's technology was conducted by a

reputable independent technology security firm in compliance with the
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law. Additionally, an audit of the Voter Register was also carried out by an
independent firm pursuant to Section 8A of the Elections Act, 2011. They
further stated that all results from the polling stations were openly counted,
collated, verified and promptly announced by the presiding/ retumning
officers at various levels in the presence of media, observers, political parties
and candidates’ agents.

210 The IEBC Secretariat stated that thorough verification of the presidential
election was done at the Bomas of Kenya Tallying Centre for six (6) days
with chief agents in the presence of media and observers, and in
accordance with the result management framework shared with
presidential candidates. I[EBC detailed that the Results Transmission System
successfully transmitted a total of 46,201 presidential results forms from the
polling stations translating to a 99.94% attainment rate.

211 The Secretariat also stated that 14,239,862 voters were identified
electronically for the 2022 General Elections, which franslated to about
99.95% of voters who turned out to vote. The Commission also provided a
public portal for access of the presidential results, which was accessed over
380 million times. The Supreme Court also in their determination of the
presidential election petition carried out ICT scrutiny and inspection, tallying
and recount of sampled presidential election results. The Supreme Court
returned a verdict that the election was conducted in accordance with
the principles set out in the Constitution and election laws and that the
Commission attained the Constitutional threshold set out in Article 138 (4) of
the Constitution.

212 The Secretariat submitted that the Commission complied with all the
relevant laws in the conduct of the 2022 General Election.

213 IEBC Secretariat observed the following limitations on audit of 2022
presidential elections: the process of scrutiny of election technology had
not been fully defined in law; absence of a legal framework for handling
presidential election disputes after determination by the Supreme Court of

Kenya; absence of Commissioners to carry out audit of the presidential
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election in the event the audit was required and high likelihood of
polarisation and division in the country.

214 |EBC secretariat therefore recommended development of a legislative
framework to guide the process of scrutiny of presidential election results
before the decision of the Supreme Court and that recruitment of
chairperson and members of the Commission be expedited.

215 The Sabaot Community submitted that the Elections Software including
voter registration databases and vote transmission systems required audit.
However, they observed that there was no mechanism to audit presidential
results transmission software. They also noted that despite claims of
unauthorized access to election systems, there were no mechanisms for
ascertaining such claims.

216 Further, they stated that there were no clear mechanisms of conducting
post-election audits. As such, it was not clear if it should entail manual
recount of a random sample of ballots to verify the accuracy of the
reported results, and giving public report or if it could take any other form.

217 Kenya Women Parliamentary Association (KEWOPA) on their part called
for enhancing transparency and fairness of representation to give effect to
the principles set out in Articles 81 (d) and 89 (7) (b) to promote electoral
competition based on ideologies and values and to ensure that every vote
cast by citizens counts.

218 The Inter-Religious Council of Kenya proposed the establishment of an
independent and multi-sectoral task force to audit the electoral process to
identify all the loopholes and weaknesses of the electoral process and
elections in Kenya. The goals of the audit should include proposals for:
cutting the costs of conducting elections significantly; the role of election
technology (in line with the Supreme Court Recommendation); regulating
corruption and campaign spending; making the operations of the
Commission more transparent and independent; and ensuring that all

electoral processes are fransparent and predictable.
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219 The Political Parties Liaison Committee (PPLC) submitted that audit of the
2022 presidential elections should be done with a view of establishing and
addressing any gaps experienced during the 2022 electoral cycle.

220 The Elections Observers Group (ELOG) was of the view that Kenyans
needed to dialogue, review, rationalize and re-evaluate the electoral
system and infrastructure, including the Elections Management Board
model in Kenya with a view to identifying a system and infrastructure that
best svited the political dynamics and nuances in Kenya. Further ELOG
submitted that there was need to address the cost of elections by adopting
simple and appropriate electoral technology and eliminate administrative
and legal hurdles that occasion last-minute procurement of strategic
election-related materials. '

221 Additionally, ELOG proposed that IEBC could consider simplifying and
restructuring Form 34A and include a column that accounted for stray
ballots. In addition, it could consider having only one section for total valid
votes.

222 On election monitoring, ELOG proposed that [EBC grants observers access
to back-room server operations on the processing of results forms.

223 ICPAK submitted that pre-, during and post-election audit of systems,
finances, process and outcomes should be conducted not only for the 2022
election but also for future presidential elections. They further proposed that
audit should be undertaken in a multi-disciplinary approach by reputable
firms in the different sectors including voting system, forensic and financial
audits among others.

224 ICPAK proposed amendment to Article 86 (d) of the Constitution by
inserting the words “and conducting a post-election audit of systems,
finances, process and outcomes™ after the words “election materials”.

225 The Kenya National Chamber of Commerce and Industry submitted that
they stood with the ruling of the Supreme Court of Kenya on the last
presidential election pefition and the matter stood closed. However, they

proposed that to forestall disputes over election results in future, there
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should be a mechanism to conduct an audit of the election system/servers
so as to allow all parties to interact with the servers. Further, that there should
be a system to allow electoral audit, maybe within six months of the
election.

226 Mkenya Daima was of the view that audits of elections could not be aimed
at re-assessing results but should be focused on process improvement. They
proposed that there should be audit of all elections on a periodic basis to
assess areas of improvement, and cost and efficiency savings.

227 The Media Council of Kenya submitted on the crucial role of the media in
electoral justice and related matters. They informed the Committee thatin
the past elections, the media encountered significant challenges
accessing information in the various stages of the electoral cycle. Thus, to
address this issue and promote transparency, they recommended the
establishment of media centres dedicated to managing dissemination of
information during elections. The proposed centre would assist in access to
credible and timely information on electoral issues thus preventing
misinformation/disinformation.

228 The Council of Kenya urged the committee to support the inclusion of
mandatory debates, development of guidelines and ensuring equitable
access to all candidates. The media should also be involved in this exercise
in monitoring, reporting and coordination of the debates to ensure fairness,
transparency and adherence to ethical standards.

229 The Law Society of Kenya (LSK) called on the Committee to consider
proposing enactment of a legal framework for auditing an entire election
that would entrench technology into elections and establish a proper audit
framework so that as the elections go on, there is enough testing of integrity,
audit trails and all the necessary legal infrastructures. Further, the legislative
framework should require that immediately after an election, there is legal
obligation on the part of the IEBC to conduct an audit.

230 LSK averred that there should be a robust electoral mechanism that

ensures ongoing audit of the processes and continuous audit of the
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election transmission system with a view of infusing greater fransparency
and efficiency and gaining more credibility on the part of the IEBC.

231 Maendeleo Ya Wanawake Organisation (MYWO) submitted that in future
elections, audit of the elections should be carried out within 2-3 months
after inauguration for the country to move on and allow the elected
administration to work.

232 The Turkana Professionals Association (TPA) averred that they respected
the institutional independence of the Supreme Court and its exclusive
jurisdiction to hear and determine disputes relating to the election to the
office of president as provided in Article 163 (3) (a) and arising from Article
140 of CoK 2010. They stated that they respected the opinions of the
maijority of Kenyans with regard to audit of the 2022 presidential election
resulfs.

233 The Independent Policing Oversight Authority (IPOA) informed the
Committee that there have been perceptions of police being partisan
during electoral cycles. IPOA ensured that delivery of service to the public
was non-partisan and thus they are observers during elections. During
election cycles, police officers are part of the electoral system to some
extent under the IEBC, but as far as their conduct and relationship with the
members of the public was concerned, they were under the directive of
the Inspector General of Police.

234 IPOA also submitted that following the 2022 General Election, they had
received 237 complaints involving 359 complainants from Kisumu, Nakuru,
Nairobi, Mombasa and Kakamega. IPOA data captured 57 deaths during
the periods of demonstrations. In terms of distribution, Kisumu had 33,
Nakuru 2, Nairobi 20 and Kakamega 2. The cases were under active
investigations while some were at the tail end of conclusion.

235 IPOA stated that besides the Police Officers, security opero’rioné during
elections are usually done by other agencies including the National Youth
Service (NYS) and Kenya Prisons Service who are not under their purview.

There were also other multi-agency operations which involved other
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services apart from National Police Service that were not under the purview
of IPOA and were not governed by proper structures. This could lead to
perpetuation of atrocities. They therefore proposed expansion of their
mandate constitutionally or by statute to incorporate other
agencies/services that dealt with internal security for proper oversight.

236 IPOA proposed expansion of electoral courts to allow handling of matters
that relate to police officers and members of other services during the
electoral period or any other time to avoid delays that cause untold
suffering to members of the public.

237 It was also their submission that during elections and in accordance with
Section 105 of the Election Act, 2011 police officers or any other officers
offering service were considered an election official. In that case, there
could be a gap considering that those are persons under the control of the
IEBC. IPOA therefore requested that the express provision should also cover
other oversight bodies allowed to oversee the service.

238 IPOA also called for a review of the process of appointment of the
Inspector General of Police and the Deputy Inspector General of Police to
promote independence of the office.

239 Professor Githu Muigai, Attorney General Emeritus submitted that he did
not support audit of the 2022 election results since the election petitions
were resolved with finality by the judiciary. He submitted that revisiting the
election results could erode the confidence of the public in the Judiciary
and could create a permanent state of electoral instability. It was also his

proposition that the standard of the Supreme Court of Kenya was not to

was a hitch of such substantial nature that it affected the results of the
election. He supported audit of the election process with a view to identify
areas of improvement in the next election cycles.

240 Former IEBC Commissioners Ms. Juliana Cherera, Mr. Justus Nyangaya, Mr.
Francis Wanderi and Ms. Irene Masit submitted that by operation of Section

39 of the Elections Act, 2011 the Commission was required to electronically
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transmit tabulated results and an image of the result declaration form
confirming the authenticity of the polling station results. It was their position
that the Chairperson unilaterally took the decision to deny the country the
benefit of a running tally based on tabulated results as a countercheck of
the fransmitted images and the results declared in the Constituency Tallying
Centres and the National Tallying Centre.

241 The effect of the violations, willful omission and ad hoc decisions by the
chairperson ensured that the investment in the KIEMS was not used fo
achieve the objectives of fransparency, determinacy and accountability
of presidential election results. It effectively resulted in keeping the country
in the dark for too long, giving undue power to the chairperson in collusion
with his preferred selection of commissioners and unaccountable staff, in
total alienation of the other four commissioners. Thus, it was their view that
the results management framework of the 2022 Presidential Elections
effectively mirrored the 2007 Presidential Declaration and derogated the
gains of the Constitution of Kenya 2010, 2016 amendments to the Elections
Act, Maina Kiai decision and immense investment in technology.

242 They opined that the results of the 2022 Presidential Elections were
indeterminate as they were neither tabulated nor verified by the
Commissioners in accordance with the process contemplated under Article
138.

243 The former Commissioners also informed the Committee that there were a
number of occasions where they raised concerns and dissent, but which
remained unresolved or simply ignored or alienated by the Chairperson
and the two other Commissioners. They recommended that there should
be procedures for resolution of disputes among Commissioners. Some of
those instances when there were disagreements in the Commission
included in the procurement of KIEMS Technology provider Smartmatic,
ballot papers and other election materials, unilateral transfer of Returning
Officers and unilateral assignment of roles to commissioners and staff at the

National Tallying Centre among others.
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244 They recommended that decisions of the Commission in plenary should be
final and critical decisions which were not subjected to the Commission's
consideration should be null and void. Further, that disputes among
commissioners on critical issues should be resolved by a mediation
Committee appointed by the Commission on Administration of Justice
headed by a person qualified to sit as a Supreme Court Judge.

245They also called for the restoration of Technology Reference/Advisory
Committee considering the determination by the Court on
unconstitutionality.

246In order to safeguard the finality of polling' station results, they
recommended that electronic transmission and tabulation should be
complimented with verification, collation and declaration at the lowest
level in the constituency. This should be followed with transparent county
tallying and tabulation.

247 Additionally, they recommended that there should be clear regulations
and administrative procedures for National Tallying Centre (NTC)
considering the role of commissioners. It should be clear that the officials
with NTC roles exercise delegated authority of commissioners and must be
under direct supervision. In addition, Commissioners should resolve any
complaints and disputes before final verification and announcement by
the chairperson.

248 On election management, the former Commissioners recommended fresh
registration of voters before 2027 General Elections to resolve the issues
raised on the Voter Registration Audit of 2022. Further, that election
technology should be locally owned to avoid invocation of copyright
infingement risks; full integration of technology for the other elections;
ballot papers to be printed locally; cancellation of the current framework
contracts and fresh procurement undertaken.

249 The commissioners also called for full technology audit of the 2022

Presidential Election Results.
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250 The National Council of Churches of Kenya (NCCK) submitted that audit
process should be done cautiously so as not to weaken trust in the function
of institutions. They proposed enactment of legislation to establish a Judicial
Commission to carry out the audit to ensure the process promotes peoée.
stability and national cohesion.

251 Mt Kenya Jurists proposed changes to determination of presidential
election petitions. They were of the view that upon declaration of
presidential election results by the Commission, a special court of seven
members recruited from judges of the High Court, Court of Appeal and
Supreme Court should be established to hear and determine the
presidential petitions. In the composition of the bench, none of the
members should beiohg to the same communities as the candidates for
president and deputy president who have garnered the highest and
second highest votes. Additionally, none of the judges should hail from the
same county as the said four candidates. The proposals call for
amendment of the Constitution as they touch on the exclusive jurisdiction
of the Supreme Court of Kenya.

252 Hon. Amos Wako, Attorney-General Emeritus stated that the Supreme
Court had exclusive jurisdiction to hear and determine disputes relating to
the elections to the Office of the President and its decision was final under
Article 163 (3) (a) of the Constitution. However, audit cannot change or
reverse the decision of the Supreme Court through a constitutional and
legal process. He stated that many experts had observed that the main
challenge in the electoral processes lay in tallying, tabulation and
declaration of results. The former Attorney General proposed that an audit
could be done to identify shortcomings, weakness and shortfalls to be
rectified before the next elections and to improve electoral processes.
Further, he called for enactment of a law that required that servers be
automatically opened and made accessible to anyone as soon as the

presidential elections are declared. To avoid conflicts over intellectual
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rights, it should be made clear to IT service providers that the servers would
be opened after elections.

253 Kenya Kwanza Alliance was of the view that the Supreme Court
pronounced itself on the 2022 Presidential Election Petitions and called for
respect for legal structure provided for in law to adjudicate on political
issues. They agreed on an audit of the process to inform where there was
need for improvement.

254 Azimio la Umoja One Kenya Coalition was of the view that Article 88 (4) (h)
required IEBC to facilitate the observation, monitoring and evaluation of
elections. That was very different from the evaluation done by IEBC. The
Coalition therefore called for audit of the 2022 Presidential Election Results
to demonstrate the fidelity of those elections and remove any doubts that
they were bungled by the IEBC. They proposed a systems and forensic

audit:

(a) Systems Audit to evaluate, review and examine all the systems that
feed into and relate to the electoral system. This would unearth
deliberate acts and omissions by both the commission and
secretariat with the view of bungling elections.

(b) Forensic Audit which entails the examination, investigation and
verification of the whole electoral system with the servers as the core

entry point to establish if any wrong was done.

255 Electoral Law and Governance Institute for Africa (ELGIA) noted that in the
2022 elections, IEBC decided to transmit the image of the results
electronically and the returning officers to transport the Statutory Form 34A
to Nairobi. They were of the view that the results management system was
improved by introduction of KIEMS kits. In the elections, the Supreme Court
took the view that no major iregularities were noted and that the elections
met the credibility threshold. As an accountability measure to improve
Results Management Chain, they noted that there was need for affirmation
that the results fransmitted electronically have the same weight as the

results contained in the Statutory Declaration Form 34A.
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256 ELGIA proposed operationalisation of the Kenya Integrated Election
Management System (KIEMS) kits integrating biometric voter registration,
candidates' registration, voter identification, results management and
results display system. Further they called for interpretation of Article 138 of
the Constitution on the role of the Commission in the results management
chain as per Supreme Court ruling and that IEBC should abolish backroom
collation centres as it raised the question of transparency and
accountability.

257 Kenya Conference of Catholic Bishops (KCCB) observed that doubts
about the electoral process and the results had been cause of conflicts.
They therefore proposed that Article 88 (4) (h) of the Constitution be
amended to remove evaluation function from IEBC and to prbvide for an
independent audit within a year after the election.

258 The ICT Association of Kenya noted that elections audit is for confirmation
of results and that election went well. The Association proposed that
elections systems should be audited prior to elections. Political Parties
Lioison Committee (PPLC) should come up with a system that political
parties themselves will audit prior to the elections and see how figures
progress from a polling station up to the tallying centre. Subsequently, there
should be another audit just to confirm. Further, it was their proposal that if
an audit of 2022 presidential election was to be done, it should not rely on
the system only. It should be benchmarked alongside the declaration forms
in the ballot boxes (i.e., servers and ballot boxes).

259 ICT Association of Kenya recommended that going forward: IEBC should
make use of local ICT systems and embrace use of technology in elections
including electronic voting.

240 The Kenya National Commission on Human Rights (KNCHR) submitted that
audit of the 2022 Presidential Election should be solely for the purpose of
improving systems and not for re-opening of the result. In the 2022 Elections,
the Commission monitored the entire electoral cycle, pre, during and after

the General Election and documented its observations and
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recommendations in its 2022 KNCHR elections monitoring reports. The
Commission noted that there was a substantial drop of human rights
violations in the 2022 Elections as compared to that of 2017.

261 KNCHR proposed a number of areas of improvement as captured in its
Election Monitoring Report. They include investment in technology in
elections including biometric to make it easy to vote from any location;
accessibility of PWDs including ramps and technology for the deaf, dumb
and blind; improving registration of voters; public awareness to increase
voter turnout; improving court processes and tackling election offences
and malpractices more decisively. They also proposed improving court
processes as too many tribunals cause confusion. Other proposals they
made include shortening time for the release of results since it causes
anxiety during the waiting period, managing the media, including social

media, hate speech, intimidation and fake news.
Committee Observations
262 The Committee observed that—

(a) Evaluation of elections are important in ensuring that voting systems
operate accurately, that election officials comply with laws,
regulations and internal policies, identifying weaknesses and set
benchmarks for future performance. In addition, it helps build
confidence in the election administration process and credibility of
the results and the electoral management body.

(b) While Article 88 (4) (h) provides that IEBC shall facilitate observation,
monitoring and evaluation of elections, there is no clarity on who
conducts the evaluation, the objectives of an evaluation, initiation
of evaluation and the role of the IEBC in facilitating the process.

(c) As the Committee deliberations progressed, it was noted that the
provisions relating to the evaluation of the electoral processes
required further exposition as a means to improve electoral

processes.
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Committee Recommendations
263 The Committee recommends that—
(a) With respect to evaluation of the 2022 electoral process —

(i) Within twenty-one days of the adoption of this report by
Parliament, the leadership of the majority and minority coalitions
shall appoint a panel to evaluate the 2022 electoral process.

(i) The Panel shall consist of six experts. The majority and minority
parties or codlition of parties shall each nominate three experts.

(i) The Panel shall jointly appoint a reputable firm or a consortium of
firms to undertake the evaluation. If there is no agreement on the
joint appointment of a firm, each side of the panel shall appoint
a reputable firm to undertake the evaluation. The two firms shall
coordinate the evaluation process.

(iv) After the conduct of the evaluation process, the Panel shall
harmonize the findings of the two firms and submit the

harmonized report to Parliament.

(b) With respect to evaluation of the electoral process under Article
88(4) (h) after a general election, the Elections Act, 2011 be
amended to provide for the scope of the evaluation, financing, and

reporting.
Related Matters
Electoral Legal Reforms

264 Elections in Kenya are governed by various laws and regulations. The
Constitution of Kenya lays the foundation for the laws governing elections
in Kenya. Article 82 stipulates that Parliament shall enact legislation to
provide for the conduct of elections to the office of the President, the
National Assembly, the Senate, County Governor and County Assembly;
the conduct of referenda; election dispute resolution; and for connected
purposes. Pursuant tfo these provisions, legislations including the

Independent Electoral and Boundaries Commission Act, 2011, the Elections
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Act, 2011, the Election Offences Act, 2016; and the Election Campaign
Financing Act, 2013 have since been enacted.

265 There are also a number of subsidiary legislations that govern elections
including; Elections (Registration of Voters) Regulations; Elections (General)
Regulations; Rules of Procedure on Settlement of Disputes; Elections
(Technology) Regulations; Elections (Party Primaries and Party Lists)
Regulations; Elections (Voter Education) Regulations and Elections
(Parliamentary and County Elections) Petitions Rules.

266 These laws have undergone several amendments over the years to
conform to emerging practices as well as fill gaps in law that have been
identified.

267 The following views were submitted to the Committee during stakeholder

engagements: -
Summary of Submissions by the Public

268 IEBC Secretariat submitted that in the aftermath of elections, the
Commission conducts Post-Election Evaluation to determine what worked,
what did not work well and draw recommendations to inform the conduct
of future elections. Some of the recommendations informed legal reform to
address the identified gaps in law.

269 The Secretariat stated that in the last election cycle, they submitted The
Election Laws (Amendment) Bill 2020; Draft Independent Electoral and
Boundaries Commission (Amendment) Bill 2020; Draft Election Campaign
Financing Regulations 2020; Draft Referendum Bill, 2020 and Rules and
Procedure on Delimitation of Boundaries, 2021 for consideration by
Parliament. However, the draft bills and regulations were never enacted
into law.

270 The IEBC Secretariat was of the view that late enactment of the electoral
laws too close to the general elections and inaction by Parliament in

passing the proposed laws posed challenges to electoral legal reforms.
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271 They therefore recommended that the draft amendments fo electoral
laws be fast-tracked in line with IREC's recommendation of two years
before an election.

272 They further recommended that Parliament should enact the proposals on
electoral reform in time, operationalisation of IEBC fund, actualisation of
special voting for poll officials and essential service providers and
enactment of a robust framework to facilitate citizens living outside Kenya
to participate in electoral processes.

273 As observed by IEBC, the Election Observer Group (ELOG) also noted that
passing election laws too close to an election posed a challenge to the
implementing agencies. They therefore proposed that the Constitution and
Elections Act be amended to restrict amendments to the electoral laws at
least 12 months before elections. In the alternative, the law to provide that
any amendments enacted 6 months before an election shall take effect in
the next general election. It was also their proposal that the Statutory
Instruments Act (2013) be amended so that Parliament does not have arole
in approving secondary rules or procedures developed by the [EBC and the
Judiciary and that the Constitution be amended to transfer the mandate
of election disputes related to party nomination from IEBC fo Political Parties
Dispute Tribunal (PPDT).

274 Kenya National Chamber of Commerce and Industries (KNCCI) held the
view that there should be no amendments to electoral laws 12 months to @
General Election.

275 Azimio la Umoja One Kenya Coalition proposed that fo change laws
related to general elections within six months of the election, Parliament

should have at least two thirds (%) of all MPs agreeing to the change.
Committee Observations
276 The Committee observed that—

(a) Enactment of electoral laws close to General elections posed
challenges to the Commission's preparedness for elections and

could cast doubts on the credibility of elections. There is therefore
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needed to restrict electoral law amendments too close to an
election through legislative interventions prescribing the period
when such changes in law can be made and the threshold for such
amendments.

(b) The Independent Review Commission of the 2007 General Elections
proposed that electoral laws should be enacted at least two years
before elections.

(c) In Katiba Institute & 3 others v. Attorney General & 2 others
Constitutional Petition No. 548 of 2017; [2018] eKLR, the High Court
gave a judgement on the constitutionality of provisions of the
Election Laws (Amendment)] Act No. 34 of 2017 which had
amended the Elections Act, 2011, the Independent Election and
Boundaries Commission Act 2011, and the Elections Offences Act,
2016. The Court found a number of the amendments to be

unconstitutional.
Committee Recommendations
277 The Committee recommends that—

(a) Electoral laws should be enacted at least eighteen months to a
general election.

(b) Parliament amends the Elections Act, 2011 and the Independent
Election and Boundaries Commission Act 2011 to repeal the various
provisions of the Acts that were declared unconstitutional by the

court.
Time for Resciution of Presidential Election Petitions

278 Article 140 of the Constitution provides for the procedure for questions as
to the validity of presidential election. A person can file a petition in the
Supreme Court to Challenge the election of the President-elect within
seven days of declaration of the results. The Supreme Court has fourteen

days after the filling of the petition to hear and determine the petition.
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279 The Supreme Court's jurisdiction in a presidential election is original and
exclusive as no court other than the Supreme Court has the jurisdiction to
hear and determine disputes relating to an election for the office of the
President.

280 Since the establishment of the Supreme Court of Kenya in 2011, it has
determined several petitions challenging the declaration of presidential
election results. In these instances, the Court has delivered a judgement

and reserved reasons due to the stringent timelines.
Summary of Submissions by the Public

281 The Independent Electoral and Boundaries Commission (IEBC) proposed
an amendment to the legal framework to expand the period of hearing
and determination of Presidential Election petitions by the Supreme Court
from fourteen days to thirty days.

282 The Elections Observation Group also proposed that the Constitution be
amended to increase the timelines for filing, hearing and determination of
presidential election petition.

283 Kenya National Chamber of Commerce and Industry (KNCCI) was of the
view that timelines for filing, hearing and determination of presidential
election petitions be increased and that the Presidential Petition should
commence at the High Court as the court of original jurisdiction and be
subject to one appeal before the Supreme Court with a time limit of sixty
days for the entire process.

284 The Kenya Women Parliamentary Association (KEWOPA) observed that the
time allowed for dispute resolution i.e., the Supreme Court intervention for
Presidential Election to validate the results may be too short for any
meaningful involvement. They therefore proposed an amendment to the
Constitution to extend the time for resolving Presidential Election petitions.

285 The International Commission of Jurists Kenya proposed that the
Committee could consider recommending extension of period for hearing

and determination of Presidential Petitions from 14 days to 28 days. Upon
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further consultation with the Committee, they were amenable to the 30
days proposed by the other stakeholders.

286 The Supreme Court of Kenya submitted that in the three elections post the
promulgation of the Constitution, hearing and determination of Presidential
Election petitions within 14 days as stipulated under Article 140 (2) of the
Constitution had proved to be difficult to fulfill. The time was limited and
strenuous to the Court. In an attempt to achieve the same, the Court had
delivered verdicts and reserved reasons only to be accused of lack of
accountability from the public. The Court averred that it was necessary to
have ample time to hear and determine such petitions without deferring
reasons for its decision.

287 The Supreme Court therefore recommended that Article 140 (2) of the
Constitution be amended to extend the timeline for hearing and
determining a presidential election petition from 14 to 30 days to enable
the Court give reasoned decisions.

288 Professor Githu Muigai, Attorney General Emeritus, submitted that the
timelines for hearing and determination of presidential elections petitions
were not enough. He called on the Committee to consider increasing the
timelines.

289 Hon. Peter Kaluma, M.P. by memoranda proposed amending Article 140
(2) of the Constitution to extend the time for determination of Presidential

Election petition by the Supreme Court from 14 to 28 days.
Committee Observations
290 The Committee observed that—

(a) In the past three General Elections (2013, 2017 and 2022) the
Supreme Court determined disputes arising from presidential
election petitions and issued judgements while reserving reasons to
a later date due to constraints imposed by the strict timelines (14

days) stipulated in the Constitution.
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(b) Stakeholders proposed extension of the timelines provided under
Article 140 (2) of the Constitution for hearing and determination of a

petition challenging the election of a president elect.
Committee Recommendations

291 The Committee recommends that Article 140 (2) of the Constitution be
amended to increase the timelines within which the Supreme Court shall
hear and determine a petition challenging the validity of presidential

election from fourteen (14) days to twenty-one (21) days.
Funding of the IEBC

292 Article 249 (3) of the Constitution requires Pariament to allocate each
Constitutional Commission adequate funds to perform its functions. Further,
Section 17 of the IEBC Act provides for the funds of the Commission which
shall include monies allocated by Parliament, grants, gifts, donations or
other endowments and funds that may vest in or accrue to the Commission

in the performance of its functions.
Summary of Submissions by the Public

293 The Inter-Religious Council of Kenya submitted that the IEBC should be
made financially and administratively independent. They proposed that
the IEBC should be adequately funded and that the Funds be disbursed
timeously.

294 Political Parties Liaison Committee (PPLC) proposed the establishment of
an Elections Fund to cater for payment of election agents. They were of the
view that an Elections Fund would open the political space for youth,
women and the marginalized who are not traditional holders of capital.

295 The Centre for Multiparty Democracy Kenya (CMD -Kenya) proposed
creation of a protected fund for IEBC akin to the Judiciary Fund. They noted
that predictable funding would enable the Commission to adequately
prepare and execute its mandate thus building public confidence in its

processes.
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296 The Sabaot Community called for enhanced funding mechanism for the
electoral body by creating a stable and independent source of funding for
IEBC. They submitted that IEBC should have adequate resourc:‘es to conduct
elections without reliance on the government.

297 Mkenya Daima in their submission averred that the IEBC needed adequate
funding to carry out its mandate and build its internal structures in between
election cycle.

298 The Council of Governors (COG) called on Parliament to provide the
required budgetary allocation to IEBC to avoid delays in the preparation
and undertaking of the delimitation of boundaries exercise.

299 Maendeleo Ya Wanawake (MYWO) proposed that IEBC be funded
sufficiently and in a timely manner to be able to undertake civic education
on the election process. They observed that civic education had not been
adequately undertaken in the last two election cycles.

300 Electoral Law Governance Institute (ELGIA) proposed enhanced financial
planning and accountability of IEBC; funding mechanism including the
establishment of IEBC Fund and the development of revised regulations on
the management of the fund and development. ELGIA further proposed
that consideration and approval of the Commission's budget be prioritized

to improve institutional governance of IEBC.
Committee Observations

301 The Committee observed that Article 249 (3) of the Constitution provides
that —
Parlioment shall ollocate odequate funds to enable each
commission and independent office to perform its functions and

the budget of each commission and independent office shall be
a separate vote.

Committee Recommendations

302 The Committee recommends that Parliament shall ensure that the IEBC is

adequately funded to perform its functions with respect to the holding of
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elections as well as other functions related to the continuous management

of the electoral process under Article 88 (4).
Holding Elections on Different Dates

303 Articles 101, 136, 177 and 180 provide that a general election of members
of Parlioment, President, Members of the County Assembly and the County
Governor respectively shall be held on the second Tuesday in August in
every fifth year. This therefore translates to six (6) elections on the same day.

304 According to the Independent Electoral and Boundaries Commission, one
thousand eight hundred and eighty-two (1882) persons were elected to

various positions following the elections held on 9" August 2022.
Summary of Submissions by the Public
The following was submitted via memoranda from the public:

305 Kenya Diaspora through memoranda submitted that elections should be
administered in two levels on separate dates rather than six elections on the
same day.

306 Mr. Simon Karanja proposed that the terms of office of Senators and
Governors and MCAs to be staggered not to coincide with President and
National Assembly.

307 Mr. Dickson Karani Mwaniki was of the view that presidential elections
should be held on separate dates from other elective seats.

308 Further, during stakeholder engagements, the following submission were
made regarding separating the dates of elections for different elective
positions:

309 IEBC and LSK were of the view that conducting six (6) elections at the same
time was extremely difficult. LSK averred that there was considerable merit
in holding elections in phases.

310 FCPA Edward Ouko, former Auditor General, averred that staggering
elections would be costlier than the cumrent system. He proposed improving

on the current system by cpplyihg lessons learnt, as well as devolving IEBC.
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He also proposed that Governors should not be elected on one man one

vote.
Committee Observations

311 The Committee observed that the conduct, regulation and efficient
supervision of six elections on the same day has proven to be a challenge
for the IEBC.

Committee Recommendations

312 The Committee recommends that the IEBC conducts a comprehensive
review of the past three general elections with a view to recommending to

Parliament the viability of staggering the elections.
Security of Election Officials and Related Challenges
Summary of Submissions by the Public

313 The Independent Electoral and Boundaries Commission (IEBC) secretariat
submitted that in every election year, the Chairperson, Members of the
Commission, staff and service providers were subjected to adverse security
threats. During the preparation for the 2022 General Election, a number of
the Commissioners, staff and election officials countrywide were subjected
to abduction, intimidation, harassment, maiming, profiling, or murder.

314 They stated that the climax of the insecurities was manifested on 15th
August 2022 during the declaration of the presidential election results where
the Chairperson, Commissioners, Commission Secretary/CEO and Staff
were assaulted in the full glare of law enforcement officers, media,
observers and the general public. They noted that to date, no one had
been held accountable for the fransgressions.

315 The IEBC submitted that to mitigate security challenges, there should be a
public inquiry into the abduction, maiming, profiling, loss of life and attacks
on Commissioners and staff. They also recommended acquisition of a
Commission-owned headguarters (Uchaguzi Centre) to provide a secure
and conducive work environment fo enhance security of election officials

and commission installations. Further, they recommended provision of
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special allowance for the members of the commission and staff to
compensate them for risk of exposure during elections and enhancing
security for members of the Commission and staff before, during and after
elections.

316 The Independent Policing Oversight Authority (IPOA) informed the
Committee that they were investigating reports where IEBC officers were
allegedly assaulted by police officers. They stated that they were handling
the case of the IEBC officer in Wajir who was assaulted. They submitted that
the investigation on the matter was at an advanced stage and was nearing

conclusion.
Committee Observations

317 The Committee observed that there were allegations of breach of security
of IEBC Commissioners and staff which had not been investigated by the

relevant bodies.
Committee Recommendations

318 The Committee recommends that the security of election officials should

be guaranteed before, during and after elections.
Voter Registration and Maintenance of the Voters Register

319 Voter registration is an important basis to ensure equal and universal
participation of eligible voters in a given election. In addition, based on the
number of registered voters, important decisions are taken during an
election process, such as determining the number of and location of polling
stations, the number of ballots and election materials to be printed and
allocated to polling stations, and the calculation of voter turnout after the
elections.

320 A transparent, accurate and inclusive voter registration process allows
eligible voters to exercise their right to vote, while acting as a safeguard

against attempts to manipulate the elections.
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Summary of Submissions by the Public

321 Electoral Law and Governance Institute for Africa (ELGIA) informed the
Committee that an Audit of voter register conducted by KPMG in 2017
revealed a number of problems with voter register bordering on
inconsistency of the register, inaccuracy, data vulnerability and
comprehensiveness. They stated that international best practices required
that a voter register should exist for 10 years. However, the current voter
register held by IEBC was completed in 2012, thus it has been over 10 years
since its completion. ELGIA proposed a complete overhaul of the voters
register after the Boundaries Delimitation. The overhaul should be preceded
by streamlining the progress made in the legal framework through clear
administrative procedures, and clarity in complimentary institutional roles.

322 Former IEBC Commissioners Ms. Juliana Cherera, Mr. Justus Nyangaya, Mr.
Francis Wanderi and Ms. Irene Masit recommended fresh registration of
voters before 2027 General Elections to resolve the issues raised on the Voter
Registration Audit of 2022.

323 Kenya Diaspora submitted that polling stations in the diaspora should be
increased from 12 to 72.

324 The Inter-Religious Council of Kenya proposed that an independent audit
and cleaning up of voters' registers be done by the end of the second year

after every General Election.
Committee Observations
325 The Committee observed that—

(a) A voter register must be comprehensive, inclusive, accurate and up
to date. The process of voter registration must be fully transparent.
(b) There is need to undertake revision of the Voter Register fo update

it as well as eliminate any inconsistencies.
Committee Recommendations

326 The Committee recommends that —
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(a) The IEBC shall within six months upon reconstitution undertake a
comprehensive audit of voters register and publicise the results as
per law.

(b) The Elections Act, 2011 be amended to align the terminology in the
Act and the provisions of Article 88(4) (f) of the Constitution in
relation to the responsibility of IEBC to register candidates for

election.
Campaign Financing
Summary of Submissions by the Public

327 The Ethics and Anti-Corruption Commission (EACC) submitted that from
the Annual Corruption Perception Survey, it was noted there were
increased incidences of corruption during the election years in the form of
embezziement, fraud, bribery, misuse of public resources among others.
They further submitted that increased incidences of corruption could be
attributed to campaign financing. In addition, public resources such as
motor vehicles and staff have also been used iregularly to support aspirants
serving in public positions. The Commission recommended
operationalisation of the Election Campaign Financing Act, 2013 to
streamline campaign financing.

328 According to IEBC Secretariat, the Draft Election Campaign Financing
Regulations 2020 was one of the legislations submitted to Parliament in the
last election cycle but was not enacted. They therefore called for fast-
tracking enactment of the regulation in addition to the other legislations

submitted.
Committee Observations
329 The Committee observed that —

(a) Section 1A of the Election Campaign Financing Act, 2013
suspended the operation of the Act until immediately after the 2017
general elections. However, to date, the Act had not been

operationalized.
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(b) There was a delay by the IEBC in submitting to Parliament
regulations to operationalize the Election Campaign Financing Act,
2013.

Committee Recommendations

330 The Committee recommends that the IEBC shall within one year of its
reconstitution submit to Parliament the Election Campaign Financing

Regulations.
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CHAPTER THREE: OUTSTANDING CONSTITUTIONAL MATTERS
Article 43 Rights: Cost of Living and Related Issues
Background and Context

331 The International Covenant on Economic, Social and Cultural Rights, which
Kenya is a signatory to, provides that all human beings are entitled to
economic, social and cultural rights. Chapter Four on the Bill of Rights in the
Constitution of Kenya, 2010, affirms that the rights and fundamental freedoms
belong to every Kenyan and are not granted by the State. The State is required
to take legislative, policy and other measures, includihg the setting of
standards, to achieve the progressive realisation of the rights guaranteed
under Article 43.

332 The Economic and Social rights provided for under Article 43 are as follows—

(1) Every person has the right-

(a) to the highest attainable standard of health, which
includes the right to health care services, including
reproductive health care;

(b) to accessible and adequate housing, and to
reasonable standards of sanitation;

(c) to be free from hunger, and to have adequate food
of acceptable quality;

(d) to clean and safe water in adequate quantities;
(e) to social security; and
(f) to education.

(2) A person shall not be denied emergency medical treatment.

(3) The State shall provide appropriate social security to persons who
are unable to support themselves and their dependants.

333 The Committee received several submissions on the issue of Article 43, the
cost of living and related issues with majority of the stakeholders pointing out
that the economic and social rights of Kenyans guaranteed under Article 43

had not been adequately provided for.
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334 The Committee agreed in principle on the need to address the cost of living,
and the realisation of Article 43 rights. The measures should focus on increasing
the incomes of Kenyans, noting that the prices of commodities were impacted

by among other factors, the prevailing global economic situation.
Summary of Submissions by the Public

335 The Committee received submissions from the public through memoranda
proposing various solutions to the sub-issue on Article 43 of the Constitution, the

Cost of Living and related matters, including—

(a) the government should address corruption, taxation, the debt
strategy, cost of doing business and prices of petroleum products as a
first step towards reducing the cost of living;

(b) Pariament should repeal the Finance Act, 2023 or review the entire
taxation regime and policies. This should include reviewing the current
taxes in the Finance Act to charge housing levy and the proposed NHIF
deduction on basic salary, and adjusting tax policies to provide relief
to struggling businesses and individuals;

(c) the government should introduce subsidies on essential commodities,
electricity, and petroleum products. Also, the government should
exempt petroleum products from the 16% VAT;

(d) the government should implement interventions that will increase
agricultural productivity and increase healthy food production to help
lower cost of living;

(e) government initiatives to support vulnerable groups like Inua Jamii
should have a special fund where resources are allocated from the
consolidated fund for timely disbursement. In addition, the government
should re-infroduce the Kazi kwa Vijana programme;

(f) amend the provisions under Article 43 to include explicit mechanisms

for enforcement and prioritisation. Further the public proposed
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increasing the budgetary allocation towards achievement of these
rights and establishment of a Constitutional Commission to monitor their
implementation. Further, that there should be a requirement for the
government to submit regular reports to Parliament on fulfilment of
Article 43 obligations; and

(g) create a Health Service Commission to facilitate achievement of the

right to the highest attainable standard of health.

336 During the stakeholder engagements several persons and institutions made
submissions on implementation of Article 43, the cost of living and related
matters.

337 The Kenya Institute for Public Policy Research and Analysis (KIPPRA) submitted
that, while the government had put in place interventions to enhance food
production such as provision of fertiliser subsidies, review of minimum wage
regulations, investments in irigations and access to credit, among others, there
were outstanding gaps. These included- high food manufacturing costs due
to dependence on imported agricultural inputs, compliance and
enforcement gaps in implementation of a legislated minimum wage; and
food inflation. They, therefore, proposed that the government should promote
diversification of crops; establish local fertilizer plants; review, recommend and
strengthen wage alignment and enforcement; and strengthen safety net
programs to protect vulnerable groups from food price shocks.

338 On social security, KIPPRA noted that the government had put in place
measures such as reforming social security programmes mainly NSSF,
Retirement Benefits and NHIF, school feeding programmes, and affimative
funds to cushion the vulnerable population. However, there were outstanding
gaps such as- social protection remains a low investment priority at about 1.5%
of the overall budget; and relatively high poverty rates among children with
about 4 out of every 10 children living in a monetarily poor household. The

Institute, therefore, proposed the establishment of a comprehensive social
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protection system beyond minimum wages; expansion of coverage of
ongoing nutritious school meals programs; and addressing social mobility
across all counties.

339 On health and nutrition, KIPPRA submitted that the government had
prioritised Universal Health Care (UHC) including reforming NHIF; creating the
Primary Healthcare Fund, Social Health Insurance Fund and Emergency,
Chronic and Ciritical liness Fund; expanding partnerships in healthcare; hiring
community health promoters, among others. However, there was high out-of-
pocket spending; health expenditure not matching the health outcomes;
stock-outs of medical supplies and commodities; and inadequate human
resources for Health. Therefore, they recommended expanding the provision
of quality health service and increasing financial protection for the
households; improving health sector budgetary allocation and utilisation; and
continuing the increased redistribution of the health workforce to achieve
equity and efficiency.

340 On Housing, KIPPRA noted that the government had put in place
interventions such as subsidised housing programs, mortgage financing,
housing schemes, construction of affordable housing units, land use
regulations, among others. However, there were gaps in the regulatory
framework for evolving markets and a significant shortage of affordable and
decent housing. The Institute therefore proposed the exploration of effective
land use planning and management policies and provision of adequate
Housing.

341 On clean and safe water, KIPPRA submitted that the government had
prioritised access to safe clean water through investment in the water sector,
promoting water harvesting at the household level, adoption of climate smart
agriculture technologies, and investment in water infrastructure such as water
dams. However, there was sfill a challenge in access to clean water

particularly in rural and informal settlements. The Institute therefore
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recommended enhanced investments and capacity development in rural
areas and informal settlements in urban areas and expanding and improving
wastewater freatment infrastructure.

342 On education, KIPPRA noted that, while the government had put in place
interventions such as comprehensive reforms in the education system,
enhanced digital education, and expanded human resources, there were
outstanding gaps. These included unequal access to affordable education
and reliable internet connectivity, concerns on child online safety, and low net
secondary school enrolment at 53.2 per cent. To this end, the Institute
proposed addressing inequalities in access to quality education at all levels,
ensuring affordable and reliable connectivity, developing and enforcing
regulations to safeguard students while harnessing the internet's educational
potential, and further improving school infrastructure, increasing community
awareness on importance of schooling, and addressing socio-cultural barriers
to schooling such as teenage pregnancies.

343 The Institute of Certified Public Accountants of Kenya (ICPAK) submitted that
cushioning the population is an important element towards the realisation of
Article 43 on Economic and Social Rights. In that regard, they proposed
amendment to Article 201 (b) of the Constitution to include a new paragraph
before paragraph (a) to read “taxation shall not impose an undue burden on
the citizenry including cost of living." To deal with food inflation and agriculture,
ICPAK proposed provision of high quality inputs and knowledge on the effects
of climate change; improved access to agricultural financing: use of the
untapped opportunities in the export market such as African Continental Free
Trade Area (ACFTA); continuous fraining and research in the field of
agriculture; diversification of agricultural production; specialisation in areas of
comparative and competitive advantage; improving rural infrastructure; and
optimum development and exploitation of the livestock sector. Further, the

Institute proposed that the government should improve the efficiency of the
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domestic refineries; build new oil refineries to reduce the fiscal burden of the
energy sector; and reduce fuel taxes and charges. On mitigating the
continued depreciation of the shilling, ICPAK proposed streamlining interbank
trading by removing any restrictions on the rate to be traded in order to
improve liquidity and flow of forex exchange; building an export driven
economy; debt composition rebalancing by reducing commercial loans
which attract high interest rates; and formulating diaspora friendly policies.

344 The National Gender and Equality Commission (NGEC) was of the opinion that
the full transfer of all functions under the Fourth Schedule of the Constitution to
the county governments would address the gaps in the provision of the
economic and social rights. That, coupled with the strengthening of
intercounty collaboration and partnership would effectively and efficiently
deliver the provisions of Article 43. The Commission further recommended the
scaling up and implementation of national strategic interventions to fast-track
progressive realisation of provisions under Article 43 including access to
housing, access to quality drinking water, electricity and other clean energy
solutions, access to subsidized farm inputs to address food security, access to
nutritious food among others. Such interventions could be funded by the
National government and implemented by the county governments under a
specific framework of agreement.

345 On the Right to the highest attainable standard of health, which includes the
right to health care services. NGEC noted that there was inadequate attention
to health issues and welfare of older members of society, inadequate funding
allocated to the mental health sector, the exclusion and discrimination of
women with disabilities in reproductive health services and inadequate access
to medical treatment information for patients wiling to pursue cases of
medical negligence. They proposed the infroduction of gerontology and
geriatric studies in the curriculum of health sector training and equipping

health facilities with health personnel frained in Geriatrics to serve older
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members of society. Further, NGEC noted that there was a need to introduce
compulsory and immediate provision of medical records to patients. They also
proposed an increase in funding to improve the facilities and services
necessary for mental health care; development of comprehensive guidelines
on reproductive health services for women with disabilities by the Ministry of
Health and supervision of their implementation at County level and in the
National referral facilities; and inclusion of persons with disabilities who were
unable to take care of themselves, vulnerable families on the streets and full-
time caregivers in the Social Protection Policy. It was their opinion that there
was a need to hasten the repeal of the Persons with Disabilities Act, 2003 to
align it with the Constitution of Kenya, 2010 and the Convention on the Rights
of Persons with Disabilities (CRPD).

346 On the Right to social security, NGEC opined that there was need for full time

support to be provided for persons with severe disabilities, among other
vulnerable groups and cash transfer programs, be extended to caregivers
who could not work since they provided 24 hours of caregiving services. The
programs would target parents of children with severe disabilities, caregivers
of persons with severe disabilities and caregivers of frail older persons. The
Commission noted that the Social Assistance Act, which had been assented
to in 2013, should be operationalized to expand the bracket of beneficiaries
to include youth without employment, widows and widowers and all persons

with disabilities among others.

347 On the Right to education NGEC submitted that there was inadequate

funding for education of learners with special needs. As such, the government
needed to fast track the enactment of the Learners with Special Needs
Education Bill into law. They noted that Arficle 24 of the Convention on the
Rights of Persons with Disabilities stipulates that countries must take steps to
ensure that persons with disabilities access an inclusive, quality and free basic

education on an equal basis with others in the communities in which they live.
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They offered that Educational Assessment Resource Centers (EARC's) should
be established at all levels of administrative units and be funded and
equipped so that children with disabilities and learning difficulties be placed
appropriately. It was their opinion that a law should be enacted providing for
all categories of leamers with disabilities to access free and quality education
from Early Childhood Development (ECDE) to higher levels. Further, it was their
submission that the County TVETs should be properly funded, equipped and
adequately staffed to offer services to diverse groups of learners including
those with learning difficulties. In addition, there was a need to establish at
least one model special boarding school per County that can accommodate
this category of learners or even better implement the integration of such
learners in pre-existing schools.

348 The Political Parties Liaison Committee (PPLC) stated that socio-economic
rights as provided for in Article 43, had not been adequately provided for. They
proposed that Parliament reviews the relevant laws and taxes, especially the
16 taxable items on fuel and fuel products. Further, to ensure food security, the
PPLC proposed that the government needed to invest in agriculture to
increase productivity. On the matters of health, the PPLC proposed that the
government establish and implement Universal Healthcare Coverage.

349 The Sabaot Community stated that as a minority community in Bungoma and
Trans Nzoia counties, they were marginalized in accessing facilities that would
grant them the economic and social rights envisioned in Article 43 of the
Constitution. At the national level they had identified several key contributors
to social and economic well-being that impacted the cost of living in Kenya,
including food security, education, health (medical expenses), electrcity,
water, and other utilities, taxes and levies. On food security, they proposed
that the government continue supporting farmers through subsidies on
fertilizers, herbicides, chemicals and other farm inputs; revive agro-processing

industries to add value to produce and reduce imports; increase the area
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under production of food; put more resources toward imrigation; give more
credit to farmers with low interest and guaranteed minimum returns through
the Agricultural Finance Corporation (AFC); implements the Abuja declaration
that 10% of the national budget should go to Agriculture which should be
implemented as an allocation to counties since Agriculture is a devolved
function; and establishes government industries to complement agriculture for
economic growth which can be done through collaboration between the
County and National Government with each County having at least one
industry. On education, the Association proposed standard subsidising of
school fees and education materials and increased investments in tertiary

institutions.

350 On electricity, the Sabaot Community proposed that the government should

improve the reliability of the grid; expand access o clean and affordable
alternative energy sources; promote energy efficiency measures; and
provision of government financial assistance programs or subsidies for low-
income households to help in ensuring electricity connectivity to low-income

populations and improving overall cost of living.

351 On taxes and levies, the Community proposed that the tax burden be shifted

towards consumption-based taxes, such as value-added tax (VAT), rather
than taxing essential goods and services heavily but exempt or reduce VAT on
basic necessities like food, medicine, and education. In addition, tax revenues
should be used to fund targeted social programs, such as subsidies for housing,
healthcare, and education, to directly assist individuals and families struggling
with the high cost of living. Further, it was their opinion that the government
should offer tax incentives for businesses and industries that create jobs and
stimulate economic growth and offer tax relief or exemptions to individuals
and families with lower incomes to help them cope with the high cost of living

by reducing their tax burden.
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352 The Kenya Women Parliamentary Association (KEWOPA) submitted that
Kenya had not put in place enabling laws, policies and standards to
effectively implement Arficle 43 of the Constitution. KEWOPA, therefore,
proposed that gender responsiveness be adopted when making budgetary
allocations towards activities aimed at realisation of Arficle 43 of the
Constitution and resources be allocated to facilitate county governments to
give effect to the implementation of the economic and social rights. It was
their opinion that implementation of ECOSOC rights would facilitate and
enhance equitable distribution of resources in the country and guarantee
services down to the grassroots level. The government therefore needed to
urgently develop standards to guide the implementation of Article 43 of the
Constitution. In order to strengthen the right to health service provision and
standardisation, KEWOPA proposed that the health human resource function
be removed from the county governments and returned to the National
Government for ease of management, setting standards and ethical
practices or a Health Commission be established to be responsible for the
management of the human resources function on behalf of the county
governments.

353 Other proposals by KEWOPA included—the government puts in place better
regulation of betting laws and policies to protect the youth; review the process
of people accessing affordable credit that would not sink them in debts and
increase levels of poverty; ensure 30% of opportunities in the country are
reserved for youth, women, PWDs, and minorities; provide meaningful job
opportunities to the youth in the country; and put in place mechanisms to
support older persons especially older women.

354 The Central Organisation of Trade Unions (COTU) acknowledged the
challenges of rising cost of living and suggested continued social dialogue
between tripartite partners before effecting policy changes that would affect

workers' welfare. In addition, COTU (K) proposed that the President of Kenya
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orders a general wage increase and also extend concessions to companies
operating under the Export Processing Zone (EPZ).

355 The National Council for Persons with Disabilities (NCPWD) proposed that
Disability be considered as a critical agenda or indicator for the full realisation
of Article 43. This would include adequate budgetary allocation to the NCPWD
as an institution responsible for promoting equalisation of opportunities for
PWDs and their empowerment and transforming the NCPWD to an authority
to ensure enforcement and realisation of the rights of PWDs. On the health
subsector, it was NCPWD's submission that according to KIPPRA Special Paper
No. 3 of 2022, about 80 percent of persons with disability do not access quality
medical services compared to 50 per cent of the general population that lack
the capacity to access health services. Further, only 11.6 percent of persons
with disabilities had access to some form of health insurance relative to 15.5
percent of the rest of the population. In view of this, the NCPWD proposed
universal registration of persons with disabilities to the National Medical
Insurance and preferential insurance premiums in private insurance schemes;
conduct assessment in categorisation of persons with disabilities based on the
International Classification of Functioning, Disability and Health (ICF)
classification; keep records of clients; acquire conducive and accessible
assessment premises; acquire, avail and ensure proper use of all the necessary
tools and equipment; review NHIF to provide medical cover for specialised
services for persons with disabilities including provisions of diapers and
physiotherapy for those with severe disability among other essential services;
and refer clients for appropriate intervention where necessary.

356 On housing, NCPWD proposed a housing law fo incorporate its role as a key
stakeholder in approving public buildings to ensure their accessibility in
realisation of 5 per cent reservation of government affordable housing to
persons with disabilities across the board. On education, they proposed review

of the education law for enforcement of enhanced capitation grants with
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adjustment depending on the different needs of children with special needs;
establishment and strengthening of education assessment resource centres in
all counties and sub counties; and continued curriculum implementation and
review to accommodate the emerging needs of persons with disabilities.

357 The National Youth Council (NYC) acknowledged that the high cost of living
was a global phenomenon and recommended that the government offer the
youth tax relief to enable them start businesses so that they can be able to
employ other youth to reduce the number of unemployed youth in the
country. In addition, they proposed putting in place social protective
measures to cushion the youth from the ravages of a high cost of living.

358 The Inter- Religious Council of Kenya (IRCK) submitted that borrowing for
infrastructure projects which had led to large portions of national revenue
going to debt servicing should be reviewed. They proposed a transparent
audit of Kenya's national debt, availing of funds to the business community
including the micro and small enterprises, for creation of more employment
opportunities; and reduction of the cost of power for the development of the
economy.

359 The Kenya National Chamber of Commerce and Industry (KNCCI) supported
the implementation of the Housing Fund as it would open up the construction
industry and contribute to creation of employment. They proposed social
insurance for all Kenyans and provision of accessible financing to businesses
to allow them rebuild businesses affected by emergencies, political violence
and natural disasters. Further, KNCCI proposed the institution of tax
interventions to cushion businesspeople especially during economic strife;
reengineering of Women Fund and Youth Fund with the aim of making them
more accessible, transparent and user friendly in order to mitigate the high
cost of living; and creating a production buffer for the nation.

360 The KNCCI further proposed that the government work with SACCOs in the

phase 2 of the Hustler Fund that targets persons in groups/chamas and
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appealed for the government to support the KNCCI with a special fund to
support  businesses  through  capacity development,  financing,
competitiveness and market access. On education KNCCI, urged the
government to adopt the report on the CBC form of basic education and
listen to the people on the issue of the new university funding system to ensure
all children have access to university and college education. In addition, due
to an increase in the cost of basic commodities, it was their opinion that the
government should review its capitation for primary and secondary schools
and ensure that all children have access to food while in school. On social
welfare, the KNCCI proposed that a massive campaign be conducted to
enroll more beneficiaries.

3461 The Turkana Professionals Association proposed that the national
government should enhance the school feeding program and increase
boarding schools for students from pastoralist areas to improve access to
education and retention at schools; allocate a special fund to support
pastoralist communities against harmful climatic changes; and operationalize
the one-stop international border poinfs in Kibish, Todonyang, Nadapal and
Lokiriama to ease movement of goods and services in order to bring down the
cost of doing business in Turkana.

362 The Centre for Multi-party Democracy (CMD- Kenya) proposed the
amendment of Article 132 of the Constitution to require the President to report,
as part of the State of the Nation Address, on fulfilling the obligations of the
State under Article 43; taxation should be carried out with careful
consideration of their impact on different segments of our society; and
expansion and diversification of the tax base to unlock new sources of revenue
that can be used to improve the lives of all Kenyans. As such, the CMD- Kenya
proposed that the Constitution be amended to bring about the inclusivity,

clarity and incentives for streamlined tax administration.
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363 Mkenya Daima, submitted that there was a need for a holistic approach to
resolve the issues under consideration by the Committee and noted that the
cost of living crisis was driven by taxation which was in turn driven by the size
of government. There was a need, therefore, to address the size and cost of
government; increase productivity; wisely allocate scarce resources; deal with
corruption and waste at the national, county and parastatal level; and
engage dall sectors of society so as to generate fresh ideas and get their buy-
in.

364 The Media Council of Kenya proposed the strengthening of enforcement of
Article 43 of the Constitution through robust policies, effective implementation
mechanisms and regular monitoring and evaluation.

365 Maendeleo ya Wanawake Organisation proposed that the matters to do with
the cost of living be separated from politics because the high cost of living had
been caused by external factors such as prolonged drought and the Ukraine
war. Further, they recommended that the County Governments should
spearhead job creation as this was the intention of devolving resources- to be
used in poverty alleviation.

366 The International Commission of Jurists (ICJ) submitted that ensuring social
and economic rights is a moral imperative as these are the cornerstone of
human rights. It was their opinion that Kenya had not realised these rights
because of the government's refusal to devolve certain rights leading to
confusion and waste of public resources. As such, they proposed that
combating corruption, implementing responsible borrowing practices, and
improving fiscal management would allow Kenya to allocate resources more
efficiently, reduce inequality, and create an environment conducive to
economic growth and social progress.

367 The Homabay Interface Community Health Desk submitted that Parliament

should pass legislation to reduce the cost of living through addressing the cost
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of fuel. They noted that the cost of fuel in Kenya was higher than in
neighbouring countries in East Africa.

348 Hon Amos Wako, Attorney General Emeritus proposed that the provisions of
Arficle 43 were similar to the International Covenant on Economic and Social
rights, as such, the primary responsibility in the provision of these rights lay in the
democratically elected government. He submitted that while the afttainment
of these rights could not be immediate, and therefore proposed that the
government commit to providing these rights progressively. It was his opinion
that the cost of living could only be addressed by the country collectively
through a national consultation composed of political, religious, business and
other leaders, which should deal with the national economic crisis and come
up with ways of ameliorating the situation and inform Kenyans on the difficult
measures that would be employed to mitigate the effects of the high cost of
living. In addition, he recommended creation of a poverty alleviation fund to
assist vulnerable people who were not catered for by the Equalisation Fund
provided for under Article 204 of the Constitution.

369 Professor Githu Muigai, Attorney General Emeritus submitted that there is
need for the economy to function effectively for wealth to be created for
distribution to achieve the socio-economic rights provided for in Arficle 43. In
his opinion, a key aspect would be providing three meals in schools to ensure
that pupils/ students remain in school. There was therefore a need to
progressively enforce socio-economic rights starting with the communities that
most need it. He also offered that tax policies should be stable to encourage
investment; taxation should be equitable; and the government should
consider taxing large estates e.g., worth over KShs.20 billion, as another way of
raising revenue.

370 Former Governor of Kiambu County, Hon. Ferdinand Waititu focused on the
issue of education and offered that the distribution of Bursaries should not be

the duty of the NGCDF. He was of the opinion that distribution of Bursaries had
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been used to settle political scores through the children and therefore there
was a need to establish a National Institution that would be mandated to
distribute bursaries. He further proposed that students across the country
should be allocated a similar bursary amount because education needs were
comparable throughout the county.

371 The Former Auditor General, FCPA Edward Ouko submitted that the cost of
living issue could be addressed by capping the cost of running government
for the next three years. This would allow the Kenyan economy fo recover,
enabling the government to meet its obligations under Article 43 of the
Constitution.

372 The Mt. Kenya Jurists noted that, while citizens were obligated to pay taxes,
the government needed to ensure their economic and social rights to allow
them to have a dignified life. They recommended that the cumulative taxes
for citizens should not exceed thirty percent.

373 The Civil Society Reference Group submitted that there was a need to involve
the citizens in all aspects of governance. They observed that the government
had gone against the wishes of the citizens who opposed the implementation
of the Finance Act, 2023, particularly on the issue of taxes. They proposed that
the government should be responsive to the demands of the people of Kenya.

374 Shining Hope for Communities (SHOFCO) submitted that Agriculture is the
largest contributor to Kenya's GDP, as such, boosting the agriculture sector
would address the high cost of living, alleviate poverty, relieve hunger and
tackle unemployment. SHOFCO proposed that the National Assembly amend
the Imigation Act (No. 14 of 2019), the Kenya Roads Board Act (No. 7 of 1999),
the Road Maintenance Levy Fund Act (No. 9 of 1993) and all other relevant
laws to- Change the ‘Road Maintenance Levy Fund' to the ‘Infrastructure
Development Maintenance Levy'. This would enable the agricultural sector to
benefit from the Road Maintenance Levy Fund to develop irrigation

infrastructure in all parts of the country; have the National Irrigation Authority
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’ become a beneficiary of the Fund; and have the Authority share the funds
equally in all the 290 constituencies using the same structure that the Kenya
Rural Roads Authority uses for sharing funds for maintenance of roads in all the
290 constituencies.

375 Kiambu County Leadership Forum proposed the inclusion of Kiambu County
among the beneficiaries of the Equalisation Fund. They stated that there were
about 500,000 people in Kiambu County who were living in abject poverty,
noting that not all of Kiambu had arable land. They proposed that there should
be a variation on the criteria used to select areas to benefit from the
Equalisation Fund.

376 CPF Financial Services submitted that there was need for Tax reforms which
would do away with personal taxes such as Pay as You Earn (PAYE) and have
citizens pay taxes only when they consume, a Single fransaction tax to be
known as Pay as You Spend (PAYS). They further proposed a Consolidated
Social Security Fund which would be entrenched in the Constitution and would
be funded partly by taxes and partly by contributions. The government would
then dispense with all the other funds and use the Consolidated Social Security
Fund to provide for Kenyans' social and economic rights.

377 The Kenya Kwanza Coalition submitted that the government had put in place
various measures to ensure Kenyans' economic rights. There were also plans
underway to address the cost-of-living issue such as raising agricultural
production through providing subsidies to farmers for farm inputs; long-term
housing finance schemes to guarantee offtake of Houses by developers; and
giving incentives to developers. The government was also working on
enhancing revenue collection through automation of VAT systems.

378 The Kenya Conference of Catholic Bishops (KCCB) submitted that the current
framing of Articles 43 and 26 (4) of the Constitution still promoted the issues of
reproductive health's rights in terms of abortions. They also stated that the cost

of health was very high, some areas of the country lacked health facilities,
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there was inadequate equipment in health facilities, a lot of jurisdictional
conflict between the national and county government health sectors and
especially, the hospitals, frequent strikes by the medical personnel, conflict of
interest by public officers who were allowed to open their private clinics, and
corruption and the stealing of drugs and equipment. They therefore proposed
the amendment of Article 43 (1) (a) and Article 26 (4), to clearly state that
abortion is outlawed in Kenya; relooking at the National Insurance Model to
make it affordable for the poor, amendment of Article 186 and the Fourth
Schedule to the Constitution to provide that the functions of the Level IV, V
and VI Hospitals be assigned to the National Government to ensure that there
is proper administration of these hospitals; amendment of the Health Act to
restrain public officers from opening and running private clinics; and
amendment of the NHIF Act and any other Health Laws to have an
emergency fund to cater for any emergency issues from patients.

379 On the issue of accessible and adeqguate housing and reasonable standards
of sanitation, KCCB was of the opinion that the Government's Housing
Programs had failed in the past and therefore the Government should only
concenfrate on creating an enabling environment and developing good
policies for the Housing sector. The KCCB therefore, recommended that the
Finance Act be amended to remove the Housing Tax Levy.

380 On the issue of freedom from hunger and adequate accessible food of good
quality the KCCB was of the opinion that there was a lot of food that went to
waste due to inadequate storage facilities and lack of accessible markets.
They proposed the enactment of a Food Security Act, implementation of
measures to promote food production in Kenya, carrying out measures to
promote Agricultural production, giving farmers priority when it comes to
giving out food and buying of food by the Government, putting in place
measures to prevent interference with food safety, and developing a program

to provide food to the people who could not afford.
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381 On the issue of adequate clean and safe water the KCCB proposed that the
Environmental Management and Coordination Act be enforced to ensure
that the water is protected, measures be put in place to clean up the rivers,
more dams be built especially in areas that flood so that when there are floods,
the waters can be stored, and the water supply system be improved.

382 On the issue of social security, the KCCB submitted that they had received
reports of corruption in the social security schemes and that there were delays
in the release of retiree's pensions. They proposed the streamlining of the social
security schemes, stopping corruption in the retirement benefit schemes, and
timely release of pensions to the retirees.

383 On the issue of provision of appropriate social security to persons who are
unable to support themselves and their dependents, the KCCB recommended
investigations and stopping any corruption in the Cash Transfer System. They
proposed that the Government should ensure that anyone who qualified for
assistance and was eligible, was enrolled for the same and that the cash
should be released in a timely manner.

384 On the issue of education, the KCCB noted that there were inadequate
education facilities, limited funding, lack of transparency in the university
financial model and lack of jobs for graduates. They therefore proposed the
streamlining of the education system, building adequate education facilities,
improving transparency in the University Education Financial Model especially,
the HELB system, and developing policies that would create jobs for the
graduates.

385 The Kenya National Commission on Human Rights (KNCHR) submitted that the
Constitution protects Economic and Social (ECOSOC) rights under Article 43
and provided for dignity and security of the person. It was their opinion that
the High cost of living had impacted the security, dignity of the Person, Health
and Nutrition/food/ hunger. The Commission submitted that the Kenya

Economic Survey of 2023, had indicated that the inflation rate for the year
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2022 was 9.6% which had a negative effect on low-income households due to

increased cost of living, bearing in mind that 77% of workers earned less than

the minimum wage, which covered approximately half of living costs. It was

their opinion that the Cost of living had skyrocketed and that the State needed

to cushion vulnerable Kenyans against the vagaries of the economy. In this

regard, the government was obligated o take all the measures necessary to

combat illicit financial flows and tax avoidance with a view to raising national

revenues and increasing reliance on domestic resources, to ensure the

progressive realisation of economic, social, and cultural rights, particularly the

rights to housing, water and sanitation, social security, health and education.

386 The Commission further recommended the following measures to the

government to address the current high cost of living—

(i)

(it

(i)

(iv)

(v)

Strengthen the investigation of cases of comruption and the
prosecution of those involved in corruption by enhancing the
investigative capacity of public prosecutors and ensuring the
independent functioning of the Ethics and Anti-Corruption
Commission.

The Ministry of Agriculture should ensure that there are adequate
food reserves to cushion Kenyans against the ever-increasing
droughts and other natural calamities due to climate change.
Ensure adherence to the Abuja Declaration by setting aside 15% of
their (national and county governments) respective budgets to
health and have a zero-retention policy for patients’ bodies that are
often detained for non-payment of hospital dues.

NHIF should enhance the recruitment of more beneficiaries to lessen
out-of-pocket expenses that the underprivieged majority of the
Kenyan population can ill afford.

The billing for services at public hospitals should be reconsidered.

Related ailments can for instance attract a standard charge.
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(vi)  Enhance accountability in service delivery and the use of public
funds to ensure that funds meant for the fulfiment of Article 43 are
not misappropriated.

(viij Taxation especially on basic commodities and critical factors of
production such as fuel be reconsidered.

(viij  Effective public participation on laws affecting cost of living.

387 The Federation of Kenya Employers while acknowledging the high cost of
living and its impact on employers and workers, made the following
recommendations to address the issue- Promote value addition, value chain
development, market access and supply chain development; enhance and
simplify access to finance, quality information and modern technology:;
enhance efficiency and transparency in provision of government services;
remove red-tape and barriers to business operations and growth; establish
County Competitiveness index and MDAs scorecard on adherence to Service
Delivery Charters; and fully implement the EAC common Market protocal,
AfCFTA, AU Treaties and full commitment to the AU Agenda 2063.

388 The National Council of Churches in Kenya proposed that the Finance Act
2023 be reviewed to reduce the tax burden imposed on the people. This would
provide incentives to micro and macro investments which are the core drivers
of economic recovery of the nation. Further, the Council recommended a
forensic audit of the national debt to ensure that Kenyans paid back only
those debts that were legitimately taken and used for the benefit of the
people of Kenya.

389 The Public Service Commission (PSC) submitted that the rising cost of living
had continuously impacted negatively on Public Officers, which had resulted
in low morale, poor performance and poor social welfare of officers some of
whom were depression for, amongst other reasons, the inability to meet their
financial obligations as and when they fell due. The Commission offered that

Data held by the State Department for Public Service showed that 12,532
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public officers had sought psycho-social support in the Financial Year 2022/23
as compared to 6,616 in the financial year 2018/ 19 representing an increase
84%. Further, majority of public officers were servicing mortgages either
through the Civil Servants Housing Scheme or other Non-Public Schemes. This
affected their disposable income and in essence their quality of life. Public
officers were unable to maintain the 1/3 of net salary requirements thereby
causing pecuniary embarrassment to the officers. The Commission had access
to the public service payroll management system which showed that out of
79,253 public officers in the civil service, 17,132 (21.62%) earmned less than 1/3
of their basic salary. Additionally, out of 31,892 officers in the prisons service,
13,661 (42.83%) earned less than 1/3 of their basic salary. In the disciplined
services, out of 106,667 officers, 51,784 (48.55%) earned less than 1/3 of their
basic salary.

390 It was the PSC's submission that this data painted a grim picture of the
situation that public officers were faced with as and when additional taxes
and levies were infroduced in their paycheck. The Commission therefore
recommended that either the taxation regime be reviewed, or a considered
wage increase be mooted or public officers who are servicing mortgages be
exempted from additional and similar levies/ taxes so as to give relief to public
officers and boost performance and delivery of services. The Commission also
recommended that implementation of the housing levy should be staggered
and possibly the Government should consider basing the levy on the basic
salary rather than the gross salary in the similar manner the NSSF contributions
were reformed. This would cushion employees from the adverse effects of the
all-round increase in taxes and ensure that all employees were, in as much as
possible, within the 1/3 of net salary requirement. The Commission also
recommended the review of the number of levies and the VAT imposed on
fuel so as to reduce the cost of fuel that had a ripple effect on the cost of

living.
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391 The Azimio la Umoja One Kenya Coalition expressed grave concern about
the current high cost of living crisis in Kenya. The Coalition submitted that the
current level of cost of living was not only driven by higher transport costs, and
energy and food prices but also for the creation of budget deficits through
public borrowing domestically and externally. Azimio was parficularly
concerned about the impact of the Appropriation Act, 2023 and Finance Act,
2023 on the current high cost of living. It was the view of the Coalition that
these two instruments undermined the fundamental rights of Kenyans
guaranteed by the Constitution, particularly the social and economic rights
contained in Article 43 of the Constitution.

392 While recognising that the current high cost of living crisis was as a result of a
combination of challenging global and domestic factors, at the domestic
level, the Government and the people of Kenya have the responsibility and
capacity to address and neutralize the crisis through decisive administrative,
policy and legislative interventions. Azimio submitted that unless immediate
measures were taken to reverse the situation, the crisis would continue to
worsen as the cost of doing business becomes unsustainable, investors shy
away from the Kenyan market and risks of social unrest and civil disorder
increase.

393 Azimio thus held the view that in order to address the cost of living crisis in the
medium to long term, the planning and budgeting processes must be rights
based and people-centric, demonstrating prudent and responsible resource
use and promoting economic and social equity. Azimio la Umoja One Kenya
Aliance Coalition, therefore recommended the following immediate

measures.;

a) Administrative Measures: Take immediate steps to decisively deal with
the scourge of corruption. Some of the measures include, but are not
limited to: comprehensive audit of the national budget to ensure that it

aligns with constitutional requirements and public officials recusing
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themselves from decisions where conflicts may arise.This would require
legislation prohibiting public officers from engaging in private business
while in service; a comprehensive system of rewards, incentives, and
penalties; making information on asset declarations and public
procurement processes easily accessible to allow journalists and
researchers to scrutinize vulnerable sectors and data that may be prone
to corruption; sealing international loopholes for facilitating illicit flow of
proceed:s of corruption; and putting in place measures that improve the
purchasing power of citizens and the cash flow in enterprises. This should
specifically target reviewing of taxes that have adverse impact on

individuals, families and businesses.

b) Policy Measures: Reduction in the budget for local and international
travel by public servants by 30 per cent; reduction of wastage,
inefficiency and uneconomic use of taxpayers' monies; and the
decongestion of prisons by reducing the prison population from 66,000
to 32,000 to bring Kenya in line with international standards and save not

less than KShs 18 billion annually.

c) Legislative Measures:

(i) Review the Appropriation Act, 2023 with a view to:

e Reducing allocation to Travel (domestic and international) by
30%. This will lead to a saving of KShs 230 billion.

e Reducing dallocation to State Department for Correctional
Services by KShs.18 billion by reducing the number of inmates
from 66,000 to 32,000.

e Reducing allocations to Office and General Supplies Services by

25%. A saving of not less than KShs.40 billion will be made.
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(ii) Review the Finance Act, 2023 with a view to:

e Reducing VAT on petroleum products by 50% from the current 16%
to 8%.

e Reducing Road Maintenance Levy by KShs.5.00 per litre, from the
current KShs.18.00 to KShs.13.00.

e Reducing Petroleum Development Levy by 50%, from the current
KShs.5.40 per litre to KShs.2.70.

o Zero-rating VAT on basic food items.

e Removing excise duties on locally published books and
educational materials.

e Scrapping the Affordable Housing Levy.

e Revert the turnover tax to levels in the Finance Act, 2022.

e Zero rating content creation.

e Reinstating 16% VAT on transfer of business as a going concern.

e Reinstating 16% VAT on helicopters, helicopter parts and
accessories.

394 Azimio held that the foregoing measures would lead to substantial savings in
the recurrent expenditure which should cushion the people of Kenya from
negative impact of excessive taxation. The proposed administrative, policy
and legislative recommendations for immediate intervention would also
address the critical fiscal and financial areas with the aim of fostering fiscal
responsibility, optimising resource allocation, and stimulating economic
growth. The proposed reforms in both Appropriation and Finance Acts are
crucial steps toward ensuring a more efficient and sustainable financial
framework.

395 Azimio further recommended the following measures in the medium to long

term:
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(a) establish the National Treasury as an independent institution as
contemplated by the Constitution to effectively serve both levels of
government independently;

(b) reinstate the National Economic and Social Council;

(c) adopt a rights, function and zero-Based Budgeting approach to
ensure realisation of Article 43 social and economic rights, eliminate
the mismatch between functions and resources and to tame
corruption and wastage of public funds and ever-spiraling expenditure
in government;

(d) review the Public Finance Management Act, 2012 and review/repeal
the International Monetary Fund Act and the Bretton Woods
Agreements Act, 1963 to align with the public finance principles and
processes in Chapter 12 of the Constitution and to promote the
actualisation of rights guaranteed under Article 43;

(e) amend Article 203 (2) to increase the minimum allocation of shareable
revenue to counties from 15% to a minimum of 35%;

(f) amend Arficle 223 to limit supplementary appropriation to
emergencies if the monies in the contingencies fund is insufficient to
meet such demand,;

(g) amend Article 225 to empower the National Treasury to suspend the
transfer of funds to a state organ, public entity or county government
where there are serious and persistent breaches to set financial
controls, and to table such action to the relevant house of Parliament

for approval.
Further Engagements on the Cost of Living

396 At its sitting held on 23 October 2023 the Committee, in line with the
Parliamentary resolution that outlines its mandate, resolved to engage experts,
professionals and other technical resource persons on the sub-issue of cost of

living and related matters. The engagements were intended to ensure that the
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Committee adequately deliberated on the important and complex issue of
the cost of living and came up with recommendations of how to address the
issue in the short, medium and long term. In this regard, the Committee invited
the following institutions and offices to a roundtable meeting -
(i) The National Treasury and Economic Planning
(i)  The Ministry of Energy and Petroleum
(i)  The State Department for Housing and Urban Development
(iv)  The Office of the Confroller of Budget
(v)  The Parliamentary Budget Office
(vi)  The Institute of ECconomic Affairs
(vii)  The Society for International Development
(vii)  The International Budget Partnership- Kenya
(ix) FCPA Hon. Billow Kerrow
397 The National Treasury submitted that the Cost of living in Kenya was measured
by Consumer Price Index (CPI) reported by the Kenya National Bureau of
Statistics. The CPl measures inflation by tracking the changes in prices paid by
consumers for a basket of goods and services over time. It was the Ministry's
submission that inflation rate remained above the government target range
of 5+ 2.5 percent from June 2022 to June 2023 indicating that the cost of living
was high during the period. This was a result of increase in commodity prices
particularly food and fuel due to multiple shocks thatimpacted the economy.
The shocks included:

(i) Lingering effects of COVID-19 pandemic, especially in China that
resulted to supply chain disruptions;

(i) The Russia- Ukraine conflict and subsequent sanctions that disrupted
world markets, most notably through sharply raising global commodity
prices; and

(i) Climate change that affected agricultural productivity through the

impact of the prolonged drought that led to higher food prices and
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exacerbating food insecurity in vulnerable regions such as the arid and
semi-arid regions.

398 It was the National Treasury's submission that the rising cost of living was due
to a combination of the ongoing tightening of monetary policies by the
advanced economies to address inflationary pressures, specifically the
headwind for a strengthening dollar, the depreciation of the Kenya shillings,
fuel price increases internationally, and elevated commodity prices. The rising
cost of living was also a result of ineffective or inadequate policy interventions
such as subsiding consumption of goods instead of production, gaps in food
supply chains that contributed to import dependency and post-harvest losses.

399 The National Treasury submitted that the Government had put in place
several measures to reduce the cost of living through the implementation of
the Bottom-Up Economic Transformation Agenda. The Government's
development agenda recognized the importance of managing the cost of
living though well-functioning markets to enhance _produc’rivi’fy, availability
and affordability of goods and services for all citizens. Focus was on increasing
employment, more equitable distribution of income, social security while also
expanding the tax revenue base and increased foreign exchange earnings.
The Government had also taken a long-term sustainable approach of
subsidising production of goods instead of consumption to respond to the rising
cost of living. Such measures include fertiliser subsidy program and waiver of
duty for importation of key food products to bridge the food stocks deficit as
well as lower and stabilised food prices and animal feeds. The Government
continued to preserve macroeconomic stability by ensuring inflation remained
within target range through adopting timely and adequate monetary policy
interventions. There was still pressure on inflation from food and fuel but not
core inflation.

400 The National Treasury stated that Government interventions were required to

correct market failures which occurred due to abuse of market power,
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information asymmetry and negative market externalities. In this regard, the
Government had established the Financial Inclusion Fund (Hustler Fund) to
provide access to affordable credit to individuals and MSMEs and encourage
savings and reviewed the policy in the energy sector with the aim of
developing and diversifying this market further by improving sourcing and
supply of cooking gas that inevitably had resulted in high costs that also drove
domestic inflation costs. As part of Drought Mitigation measures and climate
adaptation programme, the Government had initiated a National Tree
Planting Campaign that sought to enhance national tree cover and initiated

- new dam constructions to address drought concerns and ensure Kenya had
enough harvested water to facilitate a water management strategy for
imigation for food production.

401 The National Treasury stated that they had fostered stabilisation of the foreign
exchange market enabled by the government-to-government petroleum
supply arangement that had enabled Kenya to extend the credit period for
petroleum imports from 30 days to 180 days.

402 On the implementation of the Finance Act 2023, the Ministry noted that the
tax measures in the Finance Act 2023 in addition to raising revenue fo finance
the Government agenda also aimed at bringing equity and fairness to
taxation and reducing the cost of living. Over the years, petroleum products
had received preferential tax treatment gradually transitioning from exempt
status in 2013-2018 to 8 % from 2019-2023. The continued practice by the
government to subsidise the cost of fuel by levying a preferential rate of 8%
was distorting the market, yet the economy should be operating on principles
of demand and supply. In this respect, the National Assembly amended the
VAT Act to remove the preferential raté on petfroleum products so that the
product would be subject to the standard VAT rate of 16 percent. Other
measures included in the Finance Act, 2023 aimed at bringing equity and

fairness to taxation include:
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(i) Introduction of withholding tax on digital content monetisation at 5% for
residents;

(i) Infroduction of withholding tax on sales promotion, marketing,
advertising services at the rate of 5% of the gross amount

(i) Increasing the rate of turnover tax from 1% to 3%

(iv) Infroduction of digital assets tax at 3% of the value of the asset

(v) Introduction of two additional PAYE bands of 32.5% for annual income
of KShs.3, 600,000 above the 30% tax band and 35% for incomes above
KShs.?, 600,000 per annum. This was meant to enhance progressivity of
taxation of personal income and share the tax burden.

403 It was their submission that the Finance Act 2023 also aimed to protect local
industries from competition from imported goods, infroduced the Affordable
Housing Levy that would facilitate construction of Affordable Housing Units
expected that it would create new jobs, both direct and indirect among the
professionals, youth and MSMEs in general, along the production value chain.
It would also provide a market for suppliers of raw materials for the construction
of the housing units, among other benefits to the economy.

404 The National Treasury made a submission on the implication of removal of any
taxes, levies or charges to cushion Kenyans against the high cost of living and
the attendant effects on the economy. They averred that considering all the
above measures had been factored in the revenue projections that informed
the FY 2023/24 budget, the removal would result in a revenue shortfall hence
negatively affecting the implementation of the FY 2023/24 budget. The
government would again have no revenues or flexibility to cushion Kenyans.
Further, it would result in more borrowing and worsen the country's economic
situation considering that it was already négotively impacted on account of
existing loans due to currency depreciation. On the overall, it would negatively
impact implementation of Bottom-Up Economic Transformation Agenda

(BETA) of the government and the development discourse of the economy. It
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was their view that the cumrent cost of living debate was a resultant factor on
past policy mistakes that had been costly to the economy though creating
distortions and the adjustments would thus be costly in the short term.

405 The Ministry of Energy and Pefroleum submitted that they had been
spearheading the implementation of various projects and initiatives to ensure
adequate and reliable energy services, while at the same time seeking to
reduce the cost of electricity and petroleum products in order to make Kenya
a competitive investment destination.

406 The Ministry submitted that it had put in place measures to reduce the cost of
petroleum products by renegotiating Freight and Premium (F&P) under the
Government-to-Government arangement in September 2023 which had
reduced the monthly demand for USD and hence alleviated the depreciation
of the KES for a net positive effect on petroleum pump prices; and pump price
stabilisation under the Petroleum Development Levy Order, 2020 to cushion
consumers.

407 With regard to the cost of electricity, the Ministry infformed the Committee that
the cost of electricity to end-user comprised- energy cost rates that were
primarily dependent on the power purchase and the fransmission and
distribution costs (58%), taxes and levies (16%) and pass through costs of fuel
cost charge, forex and inflation adjustments costs (26%).

408 In addition, the Ministry submitted that all electricity tariffs in the country were
set and regulated by the Energy and Petroleum Regulatory Authority (EPRA)
as per Section 11 (c) of the Energy Act, 2019. The policy objectives of any
Elecftricity Tariff Review included:

(i) Economic Policy (achieve efficient resource allocation)

(i) Financial Policy (ensure short- and long-term financial viability of sector
utilities)

(i) Social Policy (cross subsidisation amongst consumers)- Domestic and

small Commercial Lifeline Category
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409 The Ministry stated that the two macroeconomic factors that had contributed
to the increase of electricity cost were the rapid depreciation of the Kenya
Shilling against major foreign currencies and inflation pressure that had pushed
up operational costs.

410 In order to reduce the cost of power, the Ministry submitted that they had
focused on addressing the power purchase costs. This was expec’red to have
the highest impact on the cost to the end user as it accounts for sixty-five per
cent (65%) of the end user cost of electricity even as other cost reduction
measures were pursued. There were other initiatives that the Energy sector led
by the Ministry of Energy and Petroleum was pursuing to achieve reduction in
Power Purchase costs including-

(i) Renegotiation of the existing operational Power Purchase Agreements
(PPAs) of KenGen and Independent Power Producers (IPPs) with a total
power purchase cost of KShs.143 billion (June 2023). The renegotiations
were in progress;

(i) Non-renewal of the expiring expensive Power Purchase Agreements
(PPAS);

(iii) Exploring use of Battery Energy Storage System (BESS) as a means of
storing “excess power" during off-peak periods and utilising it during
peak hours thus avoiding the use of thermal power plants which were
expensive to run. This would contribute to efficient utilisation of the
available installed capacity;

(iv) Operationalisation of the energy auction framework for new renewable
energy generation projects to benefit from competition in order to drive
down power generation costs hence lower tariffs. The Ministry had
already developed a Draft Renewable Energy Auction Policy (REAP)
while Regulations to operationalise this were under development by
EPRA;
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(v) Adoption of Regional power trade in order for the country to benefit
from the lower cost of supply, enhance system stability and reduce
capacity payment costs associated with new generation procured
using the current power purchase model. The rollout was expected in
the medium term;

(vi) Hybridisation of off-grid thermal stations to reduce diesel fuel costs was
ongoing with four projects (Merti, Habasweni, Eldas and Elwak) targeted
for completion by December 2024. Additionally, a project to connect
Lodwar to the grid had been proposed:

(vii) Acceleration of geothermal exploration in Menengai and Baringo (Silali
and Paka) and development as the power base load. This would
reduce dependence on thermal generators as a base load and further
reduce costs of power;

(viii) Ensuring that all future Variable Renewable Energy (VREs) Generation
plants were installed with battery storage to ensure the need to dispatch
other more expensive generation to bridge the gap created by
variability which further increases the cost of power;

(ix) The Ministry was exploring ways to standardise the Country's Heavy Fuel
Oil (HFO) specifications in order to allow for bulk importation of HFO to
benefit fromm economies of scale;

(x) The Ministry was working together with relevant security agencies to
eliminate transformers, transmission line steel towers and other power
infrastructure theft and vandalism that increased the operational costs
that further increased the cost of power. Already the Energy Police Unit
(EPU) was formed and operational to address security challenges within
the sector;

(xi) Promote the offtake of off-peak tariffs, clean cooking and e-mobility to
further drive demand which reduced the overall costs per unit of

electricity;
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(xii) Completion of critical generation, transmission lines and substations to
enhance the stability of power thus increasing the demand and uptake
of power;

(xiii) Switch to renewable energy sources such as solar or wind power, which
could offer low prices while also reducing their carbon footprint;

(xiv) The Ministry continued to take advantage of innovative financing such
as the Green Climate Fund which were cheaper sources of finances to
fund programmes and projects thus confributing to lower cost of
projects in the long run; and

(xv) Improving transparency and accountability in power procurements
through standardised PPA and strict adherence to the relevant laws and
regulations.

411 The State Department for Housing and Urban development submitted that the
Government of Kenya had a goal to deliver housing on ownership terms for
the Kenyan citizens with an ambition to move from 30,000 mortgages to
1,000,000 mortgages with favourable ownership terms that have monthly
payments as low as KShs. 5,000. The Government also aimed to bridge the
annual gap of 250,000 homes by activating projects across the nation. It was
their submission that this ambitious program could be achieved by- focusing
on the pipeline to launch ready projects on both national and county level;
promoting economic recovery by linking MSMEs and Jua Kali sector to these
projects; and making provisions in legislation for cheap and stable financing
that will underwrite projects en masse.

412 The Department of Housing opined that in a confracting economy, the
primary target should be not to get into recession. Failing to act was not an
option for developing economies which had critical development needs,
many of which were exposed during economic downturns including- limited
resilience in the economy, lack of social safety netfs, and impact on quality of

ife due to disrupted supply chains. In addition, they submitted that an
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economic recession would create a perfect storm triggered by high debt in
hard currency, currency devaluation, high inflation, rising interest rates,
uncertainty, and limited revenue collection due to decreased spending. It was
their submission that Kenya also faced high unemployment rates, youth bulge,
contracting manufacturing, prolonged drought, impact of COVID 19
economic slowdown, impact of Russia-Ukraine crisis, and impact of US
government increasing interest rates (capital flight).

413 The State Department was of the opinion that several strategies could stem a
recession under these conditions- Creating consumptive demand,
encouraging spending, and creating jobs in industries with multiplier effects. If
was their opinion that investments in infrastructure most often hit these three
points. They further submitted that investments in housing projects would help
the Government to issue a “stimulus check™ which would make the required
investment in housing which in turn would expand enterprise and create jobs
for the benefit of citizens. It was their position that this would only be possible if
investments were at scale, and therefore the Housing Levy would be a critical
part of the financing solution for resolving systemic chctlengés in provision of
housing.

4141t was their opinion that the Housing Fund would mobilise capital, offer
certainty of sales in the form of an off-take undertaking to developers, and
provide accessible finance for home buyers through a National Tenant
Purchase Scheme.

415 The Office of the Controller of Budget (OCOB) observed that the high cost of
living in Kenya was caused by factors related to operations within the National
and County government. These include— pending bills, misuse of Article 223
of the Constitution on supplementary appropriation, huge public debt, poor
prediction of revenue and expenditure, unexpected shocks to the Budget

within a fiscal year, under-performance of own-source revenue collections by
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the counties, high expenditure on Personnel Emoluments by Counties, and
borrowing to fund salaries and operations, among other factors.
416 The Controller of Budget proposed the following interventions to address the

cost of living—

(i) review of the existing tax structure to ensure that it did not unduly
burden low-income households. In addition, pursue an optimal tax
rate that maximises government revenue without discouraging
economic activity;

(i) implement stringent measures to eliminate corruption and ensure
proper utilisation of public funds for the benefit of the citizens;

(i) strengthen Social Safety Nets to assist vulnerable populations, such
as the elderly, disabled, and low-income families;

(iv) encourage partnerships between the public and private sectors to
invest in crucial infrastructure projects;

(v) implement strict fiscal discipline measures to ensure prudent use of
public funds;

(vi) invest in Agriculture to boost agricultural productivity, reduce food
imports, and stabilise food prices in the market;

(vii) foster the growth of local industries by providing incentives,
subsidies, and infrastructure support;

(viii) encourage the manufacturing sector to produce goods locally,
reducing reliance on imports and subsequently lowering consumer
prices; and

(ix) improve on the quality and accessibility of education and
healthcare services to reduce the burden of private spending on

these essential services.

417 The Institute of Economic Affairs (IEA) submitted that some sectors of the
Kenyan economy had not recovered from the impact of Covid-19 pandemic.

The Institute noted that the economic stimulus provided by the National
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Treasury should be proportionate to the economic effects of the pandemic.
They noted that the resources allocated for economic stimulus covered
productive and service sectors that included agriculture, health, education,
drought response, policy, infrastructure, financial inclusion, energy and
environment conservations. The economic stimulus was therefore insufficient.

418 The Institute noted that the poor performance of the economy could be
attributed to debt distress, historical policy missteps on foreign exchange,
global economic conditions and a constrained fiscal space.

419 Regarding the tax regime, IEA noted that Kenya's tax system faced
challenges including incoherence of tax policy; unfairness and lack of
inclusion; complexity of tax policy and lack of transparency. Further, the
structure of the economy, including the existence of hard to tax sectors such
as agriculture and large informal sectors complicated the tax system.

420 IEA proposed a number of policies to contain high cost of living including
fiscal response such as tax relief, VAT exemptions, expenditure on subsidies on
essential commodities and social protection; tightening of the monetary
policy; anchoring all social protections in a statute among others.

421 The Institute proposed the following reforms for establishing an efficient tax

system:

(i) National tax policy — an efficient and fair tax system that promotes
equity in tax administration and predictable tax environment for
businesses to operate. The objective should be to expand the tax
base so as to enhance fairness and equity in tax system.

(i) Medium Term Revenue Strategy- provide a comprehensive
approach of undertaking effective tax system reforms for boosting

tax revenues and improving the tax system over the medium term.

422 The Parliamentary Budget Office (PBO), made a presentation on the state of
the economy, proposing review of taxes, levies and charges to cushion

Kenyans against the high cost of living, and performance of the Housing Levy
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Fund. The Office submitted that the decline in growth rate of the economy
could be attributed to-adverse weather conditions, the COVID-19 pandemic,
the Spill-over effects of Russia-Ukraine War, and Global inflation. In addition,
the tfrend in the Purchasing Managers Index (PMI) indicated deteriorating
business conditions and a decline in business activity for the better part of 2023.
The PBO submitted that other risks to economic growth included- input cost
pressures due to high inflationary pressures arising from fuel bills; currency
depreciation; declining domestic demand/purchasing activity; reduction in
development expenditure; commodity price volatility, and continued
tightening of global financial markets.

423 The Office proposed that the government should continue pursuing the key
drivers of economic growth such as- recovery of the agriculture sector, a
resilient services sector, ongoing public sector investments, in priority value
chains and the construction sector due fo rollout of the affordable housing
programme, robust private sector investment due to easing of global
commodity prices and supply chain constraints and enhancing domestic
demand. In addition, PBO proposed that the government should work on
revitalisation of exports, rationalising imports, scaling down on external
borrowing, and the CBK developing mechanisms to address speculation.

424 On the Housing Levy Fund, the PBO submitted that in the 2023/24 approved
budget estimates, the expected collection from the National Housing
Development Fund was KShs.63.22 bilion. However, there was no clear
framework in place for the release of funds from the National Housing
Development Fund to be used in implementing the Housing programme.
Further, there was a need for a review of the Income Tax Act to ensure that
levies such as the Housing levy were deducted from basic pay.

425 The Parliamentary Budget Office further proposed several tax interventions to
reduce the cost of living in the medium term to long term - maintaining a

progressive tax system, lowering duties and taxes rates for sensitive products
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such as petroleum and basic foods, reducing the Petroleum Development
Levy Railway Development Levy & Import Declaration Fee to help contain the
escalation of fuel prices; phasing out custom exemptions; and reviewing all
levies to have them based on basic pay and not consolidated/gross pay. This
would help to contain the effects of such levies on consumers and businesses.

426 With regard to options to reduce the cost of running government, the
Parliamentary Budget Office proposed that the government should merge
MDAs with similar and overlapping mandates; fully hand over devolved
functions being funded in the National Government budget; curtail
enactment of new legislation establishing State Corporations; and privatize or
fold non-performing State-Owned Enterprises; and improve the efficiency of
public investments. _

427 The Society for International Development submitted that taxation was a
crucial aspect of the social contract between citizens and the state. It
represented citizens' obligation to contribute financially to fund public services
and infrastructure, ensuring the collective well-being of society. In return, the
state would provide essential services, maintain order, and promote its citizens'
overall welfare and development. Citizens also expected that their funds
would be managed and disbursed prudently.

428 The Society further submitted that the 2010 Constitution of Kenya outlined the
social confract between the government and its citizens by establishing the
principles of governance, énsuring fundamental rights and freedoms, and
defining the roles and responsibilities of different branches of government
through various provisions, including the Bill of Rights, Chapter Eleven on
Devolved Government, Chapter Six on Leadership and Integrity, and the
principles of public participation and access to information. However, when
citizens believed that the benefits of taxation were not commensurate with
their sacrifices, it could signal a breach of the social contract, leading to social

and political tensions. This depended on factors such as the overall tax burden,
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the perceived fairmess of the tax system, the quality of public services
provided, and the level of citizen participation in governance.

429 In their view, the tax increases on petroleum and its derivative products would
inevitably have a domino effect on the prices of all other goods and services
that Kenyans enjoyed, given the centrality of petroleum products, particularly
in the transportation sector thus impacting on the lives and livelihoods of
Kenyans and, more so, those who are vulnerable.

430 The SID noted that Kenyan economy was yet to recover from the negative
impact of the COVID-19 pandemic. The economic downturn had led to job
losses, reduced incomes, and higher prices for food and other essential goods
making it difficult for many Kenyans to make ends meet. The SID was of the
opinion that the food insecurity and food poverty situation in Kenya would
worsen in the coming months as the impact of tax increases rippled outward
in the economy - and combined with the impact of poor rains on harvests
(and consequently food prices).

431 In response to the economic decline, the SID submitted that there would be
challenges in adopting austerity measures and tax increases to address the
cost of living issue. They offered that austerity measures which involved
reducing government spending to reduce budget deficits, typically proved
counterproductive, as it could lead to reduced economic growth and
exacerbate the fiscal challenges it aimed to solve. Austerity also had a
disproportionate impact on the poor and vulnerable because the
government frequently cut spending on essential services such as healthcare,
education, and social welfare. This could lead to a decrease in the quality of
life for those who relied on these services.

432 The Society also submitted that tax increases, especially when they
disproportionately affected lower- and middle-income individuals, could stifle
economic growth and discourage investment and innovation. Further, high

taxes could lead to capital flight and hinder enfrepreneurial activities.
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433 It was the opinion of the Society that intferventions should be designed to
stimulate the economy rather than contract it. By increasing government
spending and tax cuts, governments could increase demand for goods and
services, which created jobs and boosted economic growth. Several vital

ingredients had conftributed to their efficacy:

(i) Flexibility: Policymakers needed to be flexible and adapt to the
unique economic circumstances of their country.

(i) Investment in Key Sectors: Targeted infrastructure, education, and
technology investments could stimulate economic growth and job
creation.

(i) Progressive Taxation: If tax increases are necessary, progressive
taxation that places a higher burden on high-income individuals
and corporations could minimize adverse economic impacts.

(iv) Transparency and Accountability: Open, transparent governance
and accountability measures were essential to maintaining public
trust and preventing corruption.

(v) Safeguarding Social Welfare: Protecting essential social services,
such as healthcare and education, was vital to ensuring the well-
being of citizens.

(vi) Innovative Solutions: Creative and unconventional policies could
lead to economic success, as seen in Iceland's approach to the

2008 crisis.

434 In addition, to ensure economic growth and recovery the Society for
International Development recommended that the government should
prioritise  investment in  education and innovation, encourage
entrepreneurship and small business growth; promote sustainable
environmental and technological investments, shift to labour intensive
manufacturing for the local economy, prioritise food system transformation;

and implement progressive taxation and social welfare safeguards.
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435 The International Budget Partnership Kenya noted that the poverty rates in
Kenya had been going up to just under 40% in 2021. As such, the impact and
solutions to the debate on the cost of living would be best measured by what
happened to the livelihoods of the poor and vulnerable households. IBPK
stated that the central force behind the cost-of-living crisis was the high levels
of debt servicing and taxation. The growth in public expenditure financed by
public debt had become unsustainable, prompting revenue mobilisation
efforts that had seen the prices of food, fuel and electricity rise in 2023.

436 The IBPK stated that according to the Kenya National Bureau of Statistics, in
2021, the poverty rate in Kenya stood at 38.6%, which ftranslated to
approximately 19.1 million Kenyans living below the poverty line. Significantly,
this figure marked an increase from the poverty rate in 2019, which was 33.6%.
In just two years, the economic repercussions of COVID-19 had pushed an
additional 3.3 million Kenyans into poverty. This surge in poverty rates affected
40 out of Kenya's 47 counties. The economic challenges were further
exacerbated by the severe drought that impacted Kenya's agriculture-
dependent economy, and exchange rate fluctuations.

437 In their presentation, IBPK noted that the three main defining aspects of the
state of the economy are the high cost of living, slow growth in incomes, and
depreciating exchange rate against the dollar. They noted as follows: -

(i) High cost of Living: The cost of living had been on the rise in Kenya over
the past five years or so and had been steeper in the past year. The
Finance Act in 2018 started a process that increased taxes on fuel and
started to reduce tax exemption to basic commodities. The COVID-19
pandemic in 2020 and the economic lockdowns that followed affected
businesses and supply chains that led to an increase in prices of basic
commodities including those imported from outside the country. The
Finance Acts have year on year continued to adjust taxes and tax rates

on zero-rated products and cut exemptions that often benefit the poor
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and vulnerable households. The recent drive by the government to
increase tax revenue had mainly been driven by the government's
shrinking fiscal space and ongoing fiscal consolidation program. It was
their opinion that any sudden increase in taxes, especially those related
to consumption, heavily affected poor and vulnerable households
whose choices on what they could afford shrank especially in scenarios

where incomes are not growing as fast.

(i) Slow Growth in Incomes: While the cost of living had risen quite fast over

the past few years, incomes had not kept pace. Since 2020 the minimum
wage and other earnings had actually shrunk when adjusted for
inflation. Therefore, as the cost of living had accelerated, households
had less income to cushion themselves. As the government had done
away with tax breaks on basic commodities and removed subsidy
programmes especially those that benefit the poor, their ability to
accommodate the costs at household level was limited. This also meant
that the government's fiscal consolidation goal to increase revenue
collection by increasing taxes may not materialise when the trend in
incomes was not growing. Therefore, it was not surprising that the Iatest

reports on revenue collections are indicating missed targets.

(i) Depreciating Exchange Rate against the dollar: Kenya remained a net

importer of many commodities whose prices were then affected by the
exchange rate. As taxes had increased over time, the exchange rate
had compounded and been a key contributor to the cost of living

especially when driven by key commodities such as fuel.

438 The IBPK noted that the key drivers of the high cost of living seemed to be a

mix of high debt servicing that left limited fiscal space for service delivery; high

taxation that drove the cost of key inputs like energy high; and non-priority

spending through State Owned Enterprises.
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(i) Public Debt & Debt servicing: The IBPK submitted that Kenya's public debt
growth had been occasioned by larger than anticipated fiscal deficits
each year and had a root cause in imprudent expenditure and
inconsistent revenue collection. This meant that the amount of
borrowing needed to fill the physical gap was going to increase (more
debt). The trend was indicative of a problem with the fiscal policy and
raised concerns about Kenya's budget credibility. It was their submission
that the rising debt service expenditure left less tax revenue available to
the govérnmenf to spend on other essential priorities: health, education,
social protection, and the equitable share of counties. Debt repayment
was the largest consumer of domestic taxes. In the face of the
impending debt crisis, the IBPK stated that the government should
prioritise the efficacy of public spending, and the reduction of the fiscal
deficit.

(i) High Taxation: As opposed to facing the reality of unsustainable public
expenditure, the IBPK noted that the government had chosen to rally its
efforts around revenue mobilisation with infroduction of a number of
aggressive tax measures as seen in the Finance Act 2023, National Tax
Policy and National Medium Revenue Strategy. Tax rates had soared;
however, this had not resulted in higher revenue for the government.
Fundamentally, the problem stemmed from a lack of growth in incomes
that would realise high tax revenues upon higher tax rates. The IBPK
further submitted that a big driver of the cost of living today had been
the cost of fuel and electricity. In the face of this, the IBPK was of the
opinion that the easiest win for the government in the battle against the
cost of living was to rationalise some of the 9 taxes and levies on fuel.
They also noted that part of high electricity prices was the use of IPPs;
which not only predominately used diesel fuel (price of fuel risk) but were

also paid in dollars (Foreign exchange risk).
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(iii) State Corporation reform as key to cutting cost of government: State
Corporatfions formed a key part of government expenditure. On
average they had accounted for 25% of total MDAs expenditure over
the past three years between 2020/21 and 2022/23. There were over 200
hundred state owned entities in Kenya and over the years the
government had made efforts to reform these SOEs in a bid to increase
efficiency and reduce the administrative costs. The reforms were also an
important step to align the SOE functions with the county government
after devolution. The IBPK submitted that the Parliamentary Budget
Office had estimated that the government could generate KShs.30
bilion annually from the strategic privatisation of some of the 248 State
Corporations in Kenya.

439 FCPA Hon. Billow Kerrow, submitted that the Kenyan economy was unstable
with a decline in macro-economic indicators, increased interest rates, the
shiling was on a free-fall, and inflation, driven by non-food items, had
increased. In addition, the trade imbalance frend was largely negative as
imports had exceeded exports by three times and demand for goods and
services was subdued as purchasing power had been eroded. Unemployment
was the highest in the region as businesses continued to shed jobs.

440 It was his submission that the public debt was driving the State’s high taxes
policy, enhanced exchange rate risks and the high interest rates. Global
increases in prices of raw materials, including oll, disruption of the food supply
chain and high inflation mitigation measures had exacerbated the situation.
The high cost of energy and high taxes had all contributed significantly to the
worsening business environment in the country which together with other
constants, such as corruption and poor governance, had eroded the
country's competitiveness in the region.

441 On the issue of taxes, levies and charges, Hon. Kerrow stated that the Kenya

Kwanza administration had placed tax collections as its priority, arguing that it
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would have more money to repay the public debt, and invest more in
development. He offered that a cardinal rule during an economic decline was
to not raise taxes because employers struggled to keep their business in
operation and pay their employees, and individuals were concerned about
loss of income. More taxes would only increase the cost of living and worsen
the poor business environment. In addition, the increase in taxes would spur
increased spending in Government in anticipation of increased revenue.
However, revenue shortfalls would then inevitably lead to more borrowing.
Moreover, tax predictability was now a major concern to investors that were
finding it difficult to plan appropriately.

442 Hon. Kerrow averred that besides the taxes, there were numerous levies
collected by the Government which in reality are taxes. It was his submission
that there was a need to review some of the taxes downwards especially those
affecting food, fuel, industrial raw materials and inputs, including the
construction industry. Recent reports had indicated that revenue collections
had declined as Kenyans reduced consumption. In addition, the 16% VAT on
fuel had had a profound effect on the cost of living, reducing Kenya's
competitiveness and reducing revenue collection. It was his proposal that VAT
should be removed. Further, the 17.5% export and investment promotion levy
on steel and clinker would not boost local production, let alone exports, and
shouldn't have been infroduced. Moreover, the many direct taxes, including
the Housing Levy, would reduce the disposable incomes of employees,
reduce purchasing power, and erode the profits of businesses. He submitted
that there was an urgent need to review hundreds of levies charged by both
levels of Government and eliminate those that were an unnecessary burden

~on the economy. It was his proposal that every policy and regulatory proposal
must be reviewed in terms of its impact on the cost of living before Cabinet

and Parliament approval is sought.
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’ 443 On the Cost of running government, Hon Kerrow submitted that rationalisation
of public expenditure was critical in containing the deficit and borrowing. It
was his opinion that fidelity to budget appropriations as approved by
Parliament in Exchequer releases was a critical matter that the Controller of
Budget should take seriously.

444 With regard to public debt Hon. Kerrow submitted that given Kenya's fragile
economy and the rising poverty, it was necessary that the Government focus
the attention of Kenyans to the real possibility of default on public debt which
would send the country into a financial abyss. There was therefore a need for
a national conversation about debt with the Government being transparent
with the public on bomrowing. It was his assertion that Parliament had the
singular mandate to demand that it must approve all loans prior to Treasury
signing on to them as required by the Constitution and hold to account those
who committed the State to loans not meant for development.

445 Hon. Kerrow submitted that Kenya was vulnerable to misplaced priorities in
Government spending such as building houses when schools required over
10,000 classrooms for the Competency Based Curriculum (CBC), or when HELB
could not finance university students, or when the Education ministry cannot
find money for schools' capitation. If Government expenditure was not
prudently managed, it would continue to impoverish Kenyans with debt and
high taxes. It was his opinion that the decision to tax Kenyans to fund
construction of housing was misplaced and that the Government would not
efficiently absorb the over KShs 300 billion the fund would raise over the next
three years. Government should have used policy to incentivise the private
sector to build the houses, including guarantees to banks to lend at
concessionary rates, tax remissions etc. In addition, there were nearly 250 state
corporations; about 50 were of commercial nature while many were an
unnecessary burden on the exchequer. Rationalisation of state corporations

was critical. He also offered that the numerous attempts to change policy and
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legislative framework in various sectors in the short-term was proving to be an
economic burden to the taxpayers and cost of living. This included the Housing
Fund, NHIF restructuring, CBC, the Hustler Fund, Maisha Number, new HELB
funding structure, G-G petroleum deal, coffee sector reforms etfc. It would
have been better to infroduce them over the medium to long term.

446 On devolution, it was Hon. Kerrow's submission that the total budgetary
allocations to devolved county governments and Independent Offices and
commissions was less than 10% of the current total budgeted expenditure. The
Independent Offices and commissions were necessary for good governance
and provided relevant checks and balances that were necessary for
accountability. It was his opinion that if the national government devolved all
functions as provided for in the Constitution, and ensured that resources
followed functions, a huge amount of funds would be saved by the Treasury.
There were still many functions held irregularly by the national government
which created inefficiencies, duplication and wastage of public resources.

447 Hon. Kerrow made submissions on improving the business environment to
grow the economy stating that the Government should call for a national
convention on the economy that would bring together all key stakeholders in
the economy, particularly the business community through the key
professional and business forums and organisations. This would give the
Government an opportunity to listen to industry, farmers, investors, SMEs etc.
and craft a new vision on how to revive the economy. He submitted that the
Government should address the key challenges affecting cost of production
that had rendered the country uncompetitive in the region in order to stem
the exodus of investors. Foremost being the cost of power. He proposed that
the government should implement the 2021 report on the Presidential
Taskforce on the Review of Power Purchase Agreements. In addition, he

proposed that the Government should prioritise constructive engagements

Report of the National Dialogue Committee (Nabco)- November 2023 134



bt

e

with the manufacturing sector, the informal sector and SMEs to address growth

barriers as key economic enablers for creation of jobs.

Committee Observations

448 The Committee observed that—

(a) Stakeholders made a number of proposals on addressing the cost of

living including reviewing economic policies, improving food and
agricultural production, enhancing social protection programs,
reviewing the tax policy, promotion of local production and business,
providing subsidy programmes, and reducing government

expenditure.

(b) The high cost of living was a result of many factors including the

prolonged effects of the COVID-19 pandemic, debt distress,
international conflicts, prolonged droughts, continued fightening of
global financial markets, climate change, the depreciation of the
value of the Kenyan shilling relative to US Dollar, increased taxation,

slow growth of incomes, among other factors.

(c) Kenya being a net importer, the appreciation of the dollar relative to

the Kenya shilling had made imports more expensive contributing to

the high cost of living.

(d) Improved food and agricultural production including providing

subsidized farm inputs and extension services, crops diversification,
enhanced irigation, value addition and access to agricultural
financing would help address food shortage in the country as well as
reduce overreliance on food imports which had immensely

contributed to the high cost of living.

(e) There was no legislative framework to guide implementation of the

rights guaranteed under Article 43 of the Constitution. However,

Parliament was in the process of considering the Economic and Social
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Rights Bill, 2022 aimed at implementing provisions of Article 43 of the
Constitution.

(f) There was need to constitute a multisector consultative body to provide
timely, accurate and independent expert advice to the Government
and report to Parliament on economic and social matters, national
debt and its management, and implementation of Vision 2030 and
other long-term national development initiatives. The body should
periodically convene national forums to facilitate Kenyans to have a
discourse on economic and social matters.

(g) To reduce recurrent expenditure of the government, there is need to
strategically privatize State Corporations which account for
approximately 40% of total government recurrent expenditure, yet their
returns were not commensurate. Further, there is need to streamline the
functions of Commissions to eliminate duplication and ensure
efficiency.

(h) There had been frequent changes in tax structures and laws causing
unpredictability and inefficiency in tax administration which
complicates revenue collection, encourages tax evasion and leads to
tax exhaustion among citizens, hence underperformance in revenue
collection.

(i) Following the enactment of the Finance Act, 2023 the Affordable
Housing Levy was imposed as a tax charged at 1.5% of the employee’s
gross monthly salary for the employee and a similar amount for the
employer. Whereas the purpose of the Levy is to provide funds for the
development of affordable housing and associated social and
physical infrastructure as well as the provision of affordable home
financing to Kenyans, there was no clear framework for its utilisation.

(j) Provision of affordable energy is a critical driver for industrialisation and

food production. However, the cost of electricity in the country was
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significantly high. That was attributed to numerous taxes and levies,
high cost of production of electricity, unfavorable contracts between
KPLC and Independent Power Producers among other factors.

(k) Petroleum pump prices in Kenya determined by the landing cost,
storage & distribution costs, taxes &levies, and allowed margins, among
other factors, had been steadily increasing in the recent past.

(1) Fuel is a major contributor to the cost of production in Kenya. Thus, arise
in fuel prices leads to increased production costs for agricultural and
manufactured products which is in turn passed on to consumers.

(m) Conflict of interest in the public sector undermines an officer's
integrity, decision- making and proper conduct in the execution of their
official duties. Managing conflicts of interest in the public sector is a
critical aspect of preventing corruption which is @ major hindrance to
the process of economic development.

(n) Reports by the Auditor General and Conftroller of Budget revealed that
County governments had consistently breached paragraph 25 of the
Public Finance Management (County Governments) Regulations, 2015
which requires that the wages and benefits for public officers should
not exceed 35 % of the county government's total revenue. The high
wage bill was a threat to the objects of devolution as provided for
under Article 174 of the Constitution.

(o) The National Government Budget Implementation Review Reports of
August 2023 (FY 2022/23) by the Office of the Controller of Budget
revealed that the total outstanding pending bills for both National and
County Governments as of 30th June 2023 stood at KShs.727.74 billion
compared to KShs.685.62 billion reported on 30th June 2022. That
comprised KShs.123.91 billion (17 per cent), KShs.443.60 billion (61 per
cent) and KShs.16 billion (22 per cent) for MDA's, State Corporations
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and County governments respectively. Delays in payment of pending

bills had caused liquidity inadequacies for suppliers.
Azimio la Umoja One Kenya Coalition Observations on the Cost of Living

449 Further to the Committee observations above, the Azimio la Umoja One

Kenya Coalition made the following observations, that —

(a) The current level of cost of living is punitive, unsustainable, untenable
and thus an affront to our collective dignity as a nation.

(b) The key threats to abatement of the high cost of living and the
realisation of Article 43 social and economic rights and wellbeing of all

Kenyans, which must be immediately addressed, are:

(i) corruption and waste, inefficiency, odious debt and excessive taxes;

(i) the inappropriate and old fashioned market based economic and
historical, and program based budgeting approaches, which are
misaligned with the Constitution;

(ii) the incomplete transfer of the Fourth Schedule and Article 43
related functions and resources from the national to county
governments and the continuing threats to devolution through
national legislation; and

(iv) the mismatch between Article 43 rights and the Fourth Schedule
related functions and the funds/resources with the national
government continuing to control most of the resources required to
implement county functions hence undermining the principles and
values of devolution (Article 10) and objects devolved system of

government (Article 174).

(c) Azimio totally disagrees with the Kenya Kwanza regime's diagnosis of
the cost of living crisis in Kenya and its prescriptions, which can only
result in more sufferings for Kenyans. Azimio in particular disagrees with

the government's assertion that the rising cost of living is a result of
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ineffective or inadequate policy interventions such as subsiding
consumption of goods instead of production. This position was
supported by the roundtable participants on the cost of living including
the Institute of Economic Affairs, FCPA Hon. Billow Kerrow, Controller of
Budget and International Budget Partnership Kenya, among others.
(d) Azimio disagrees with the government position that the solutions to the
current high cost of living lie only in long term macro-economic

solutions through:

(i) well-functioning markets to enhance productivity, availability and
affordability of goods and services for all citizens;

(i) long-term sustainable approach of subsidising production of goods
instead of consumption to respond to the rising cost of living;

(i) correcting market failures which occurred due to abuse of market

& power, information asymmetry and negative market externalities;

(iv) using Hustler Fund to provide access to affordable credit to
individuals and MSMEs and encourage savings;

(v) reviewing the policy in the energy sector to develop and diversify
the market and improve sourcing and supply of cooking gas:;

(vi) government-to-government petroleum supply arrangement to
extend the credit period for petroleum imports from 30 days to 180
days;

(vii) tax measures in the Finance Act 2023 fo raise revenue ostensibly to
bring equity and fairness in taxation in order to reduce the cost of
living; and

(viii) removal of the preferential rate on petroleum products so that the

product would be subject to the standard VAT rate of 16 percent.

(e) The government's continued blame on past policy mistakes as the
cause of the current high cost of living is unacceptable and does not

inspire confidence under any circumstances.
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Kenya Kwanza's Position on Certain Aspects of the Issue of the High Cost of Living

450 Kenya Kwanza disagreed with Azimio on the real causes to the high cost of
living. As submitted by economic experts and other stakeholders who
appeared before the Committee (e.g., KIPPRA, SID and the National Treasury,
there are many factors contributing to the current high cost of living. These
factors include the COVID-19 pandemic and its attendant disruptions to global
supply chains, slow global economic recovery from the COVID-19 pandemic,
the disruptive effects of the wars in Ukraine and Palestine and other places
(including Sudan), grave economic missteps on macroeconomic policy in the
five years preceding the 2022 general election, past state capture of the
economy and general economic mismanagement in the five years preceding
the 2022 general election. Further, the Kenya Kwanza team was of the view
that the expensive consumption subsidies in the last two months preceding the
2022 general election were costly to a fledgling economy like Kenya's that was
still struggling to recover from COVID-19.

451 The Kenya Kwanza team agreed with economic experts from the National
Treasury, SID and other stakeholders who submitted to the Committee that
what the economy needs is proper long-term sustainable macroeconomic
policies. Relevant long-term sustainable macroeconomic policies include but
are not limited to massive targeted, deliberate investment in infrastructural
projects like housing (which wil create wealth, create jobs and spur
sustainable growth for the manufacturing sector), investments in production
subsidies that will ensure sustainable agricultural production, investment in
agro-processing (which will guarantee food security, job creation and lower
the cost of living sustainably). Specifically, the Kenya Kwanza team was loathe
to politically expedient half-measures.

452 It was also the position of Kenya Kwanza that the savings envisioned by
Azimio's proposed expenditure cuts were unreadlistic to the extent that

empirical data and budgetary allocations did not support them.
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453 On the Cost of Fuel, it was the position of the Kenya Kwanza team that the
reduction of VAT on fuel by 8% would significantly alter the macroeconomic
framework, sink the country infto more onerous public debt and negate
economic recovery.

454 On the housing levy, the Kenya Kwanza team was of the view that this
program is a critical infrastructural investment in the economy to create
hundreds of thousands of jobs. Abandoning the housing agenda would
immediately render close to three hundred thousand Kenyans jobless, negate
growth in the manufacturing sector, and consequently reverse any
meaningful economic recovery. It was thus the position of the Kenya Kwanza
team (as supported by economic experts from the National Treasury, SID, and
other stakeholders that appeared before the Committee) that massive
infrastructural investments like housing help economies recover. Kenya
Kwanza was, therefore, of the view that the housing agenda ought to

continue and must never be abandoned.
Committee Recommendations
455 Azimio la Umoja One Kenya Coalition strongly recommends—

(a) Reduction of VAT on petroleum products by 50% from the current 16%

to 8%.
(b) The scrapping of the Affordable Housing Levy.

456 The Azimio proposals were supported by the roundtable participants on the
cost of living including the Institute of Economic Affairs, FCPA Hon. Billow
Kerrow, Controller of Budget and International Budget Partnership Kenya,
among others.

457 The Kenya Kwanza Alliance strongly disagrees with  Azimio's
recommendations on reduction of VAT on petroleum products by 50% from

the current 16% and the scrapping of the Affordable Housing Levy, citing the
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advice from the Cabinet Secretary of the National Treasury and the current
state of economy.
458 Having noted the recommendations of the Azimio la Umoja One Kenya

Coalition and the Kenya Kwanza Alliance, the Committee recommends that

(a) The National and County Governments shall rationalize their
expenditure for the next three years to allow the economy to recover

as follows—

(i) The National Executive, Parliament, Judiciary, County Executives,
County Assemblies, Constitutional Commissions and Independent
Offices should reduce their fravel budget by fifty percent (50%).

(i) SRC to review the Daily Subsistence Allowances (per diem) for State
and Public officers with a view to reducing by thirty- percent (30%).

(i) All State and Public officers to travel in economy class for flights of
not more than four (4) hours.

(iv) Fully implement the government circular (Reference No.
OP/CAB.304/018 dated June 29, 2023) on the size of government
delegations.

(v) Reduce allocations to hospitality and office general supplies by fifty
percent (50%).

(b) Pariament shall fast frack consideration and enactment of legislation
relating to the war on corruption and enhancing integrity among
public officers.

(c) Pariament shall amend Article 203 (2) to provide that, for every
financial year, the equitable share of the revenue raised nationally that
is allocated to county governments shall not be less than twenty

percent of all revenue collected by the national government.
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(d) The National and County Governments shall adopt the Zero-Based
Budgeting approach to enhance accountability, rapidly reduce
wastage of public funds and address the challenge of incremental
budgeting.

(e) The Advisory Committee on the Power of Mercy shall advice the
President on interventions that will facilitate decongestion of prisons as
a criminal justice reform issue as well as a cost cutting measure. In
addition, Parliament shall review criminal justice laws and enact
legislation to provide for non- custodial sentences including community
service and probation where appropriate.

(f) The Pending Bills Verification Committee shall fast-track review of
pending bills and facilitate the settlement of genuine bills.

(g) The Ministry of Interior & National Administration shall operationalize the
Public Benefit Organisations Act, 2013 within ninety days of adoption of
this Report with a view to enabling Civil Society Organisations (CSOs)
to mobilise resources to cater for social programmes within the
community.

(h) The National Government shall review and develop national policies
relevant to enhancement of agricultural production and
manufacturing capacity to reduce overreliance on imports that has
drained the foreign exchange reserves.

(i) The Ministry of Labour and Social Protection shall —

(i) expand the scope of the Social Protection Fund to include all
legitimate beneficiaries such as indigents, persons with severe
disabilities and older persons;

(i) in consultation with the Nation Council for Persons with Disabilities
collect and collate up to date data on persons living with disabilities;

(i) adopt the use of technology to ensure that recipients of monies

from the Social Protection Fund are legitimate beneficiaries; and
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(iv) in consultation and concurrence with the National Treasury, review
upwards the allocation to all beneficiaries under the Older Persons
Cash Transfer (OPCT) programme. The National Treasury to consider
reallocating the savings made from the reduced government
expenditure on Daily Subsistence Allowance for state and public

officers by 30% towards an increase of allocations under the OPCT.

() The National and County Governments shall provide food to schools
and invest in boarding schools in arid and semi-arid regions to enhance
student retention and promote education.

(k) The National and County Governments shall freeze establishment of
new State Corporations.

(I) The National Government shall within three months of the adoption of
this report undertake audit of the operational and financial efficiency,
viability and sustainability of State-Owned Enterprises.

(m) The Ministry of Energy and Petfroleum in licison with the National
Treasury shall reduce the Road Maintenance Levy and the Anti-

adulteration Levy as tabulated below—

Cost ltem Current Levy Reduction New Levy
(KShs/litre) (KShs/litre) (KShs/litre)
Road 18.00 o 13.00

Maintenance Levy

Anti-adulteration 18.00 3 15.00
Levy

(n) The National Government shall finalize transfer of all devolved
functions specified under the Fourth Schedule to the Constitution and
provide for concomitant resources to the County governments within
six months of the adoption of this report. These include functions

relating to water, agriculture health, roads, tourism and wildlife that are
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stiil being undertaken by the national government. In addition,
Legislations that impede devolution should be reviewed.

(o) Parliament shall enact legislation to establish the National Economic
and Social Council (currently established vide Executive Order No. 2 of
2023) as a multisector consultative body and in so doing consider,
whether to merge the functions of the Council with those of the Vision
2030 secretariat. This process will be undertaken within the context of
the review of SAGAs and SOCs with a view to ensuring the objectives
of the Council fo franscend different administrations.

(p) The National Government, in consultation with  the County
Governments shall finalize classification of all roads with a view to align
the attendant budget to the respective governments.

(q) The constituting Acts of Regional Development Authorities (RDAs) shall
be amended to provide for the representation of county governments
in the Boards of RDAs operating in the Counties.

(r) County governments shall strictly adhere to the provision of section 107
(2) (b) of the Public Finance Management Act, 2012 which requires
that over the medium term a minimum of thirty percent of the county
government's budget shall be allocated to the development
expenditure; and paragraph 25 (1) (b) of the Public Finance
Management Act (county government) Regulations, 2015 which
requires that the wages and benefits for public officers should not
exceed 35% of the county government’s total revenue.

(s) The National Government shall develop a Policy on productivity,
wealth creation and shared prosperity to foster and ensure a
conducive policy environment for industrial development and
productivity through incentives for building and promoting local

manufacturing, reduction in the cost of energy, improved
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infrastructure, ease of doing business including simple, clear, fair, and
user friendly tax system, among others.

(t) The National Treasury shall by February 2024 undertake and complete
a comprehensive review of the national tax policy and taxation regime
with the objective of evaluating all tax instruments, enhancing tax
revenue, expanding the tax base, lowering tax burden on Kenyans,
improving revenue collection, with a view to make Kenya a
competitive investment destination.

(u) Parliament shall fast-track the passage of the Economic and Social
Rights Bill, Senate Bills No. 7 of 2023 for the purpose of enabling citizens
to access socio-economic rights guaranteed under Article 43 of the
Constitution.

(v) The National Government shall invest in modern water harvesting
technologies to enhance irrigation agriculture to mitigate against

effects of climate change on rain fed agriculture.
Implementation of the “Two-Thirds Gender Rule”
Background and Context

459 There are various constitutional provisions that form the basis of the “two-thirds
gender rule". These include— Article 27 (1) which states that, "Every person is
equal before the law and has the right to equal protection and equal benefit
of the law." Further, Article 27 (3) provides that, "Women and men have the
right to equal freatment, including the right to equal opportunities in political,
economic, cultural and social spheres." Additionally, Article 27 () states that,
"To give full effect to the realisation of the rights guaranteed under this Article,
the State shall take legislative and other measures, including affirmative action
programmes and policies designed to redress any disadvantage suffered by
individuals or groups because of past discrimination.”, and Article 27 (8)

provides that "In addition to the measures contemplated in clause (6), the
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State shall take legislative and other measures to implement the principle that
not more than two-thirds of the members of elective or appointive bodies shall
be of the same gender.”

460 Article 81 (b) requires that the electoral system shall comply with the principle
that not more than two-thirds of the members of elective public bodies shall
be of the same gender;

461 Article 177 (1) (b) provides that the Membership of County Assemblies shall
include "the number of special seat members necessary to ensure that no
more than two-thirds of the membership of the assembly are of the same
gender”.

462 In line with these provisions, Article 100 mandates Parliament to enact
legislation to promote the representation in Parliament of marginalised groups
which include women.

463 Currently, the 13th Pariament has 81 female Members of Pariament in the
National Assembly, representing 23% of its membership, composed of 47
Women Representatives, 28 elected by single member constituencies and 6
nominated women members. There are 21 female Senators, representing 31%
of the Senate membership, composed of 3 elected and 18 nominated
Senators.

464 There was general consensus by the Committee on the need to implement
the not more than two-thirds gender principle and that the issue should be
addressed in collaboration with the Multi-Sectoral Working Group on the

Realisation of the Two-Thirds Gender Principle.
Summary of Submissions by the Public

465 The public, through memoranda proposed various solutions to the issue
including-
(i) Parliament, within six months, should enact legislation and a road map

for achieving the "“two thirds gender principle”.
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(i) Remove the position of county woman representative and put in place
mechanisms for nominating members to achieve the principle in the
National Assembly;

(iii) The Political Parties Act and the Elections Act be amended to comply
with the Constitutional principle. In addition, party lists and proportional
representation should be used to achieve the principle. Further, amend
the Independent Electoral and Boundaries Commission Act to enhance
the powers of IEBC in implementing the principle through party lists.

(iv) Amend Articles 97 and 98 to reflect the provisions of Article 177 (1) (b)
and (c) so as to ensure that the gender principle is implemented. Further,
amend Articles 97 and 98 to reduce the size of Pariament to reduce the
cost burden.

(v) Remove the National Assembly and expand the Senate to 120
members, each county voting for one male and one female and 26
Senators be nominated to represent special interest groups.

(vi) Amend the Constitution to have the woman representatives be
members in the Senate.

(vii) Enact a formula under Article 97 to guide the computation of the
gender ratio. For instance, the two-thirds rule can be computed on the
basis of the 290 elective seats.

(viii) Every constituency should have a male and female representative to
the National Assembly.

466 Further, the following was submitted during stakeholder engagements:

46/ The National Gender and Equality Commission (NGEC) stated that it
supported implementation of the not more than two thirds gender principle.
To this end, the Commission had documented lessons learmned in the previous
attempts of enactment of this law titled “The Journey towards Realisation of
the Two-Thirds Gender Framework". Further, the Commission had developed

and shared with the Ministry of Public Service, Gender and Affirmative Action
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(MPSGAA), a draft “Constitution of Kenya (Amendment) Bill, 2023" for
consideration by the Multi-Sectoral Working Group on the Realisation of the
Two-Thirds Gender Principle gazetted by the Cabinet Secretary MPSGAA on
August 15, 2023. (Gazette Notice No. 10848).

468 The Commission noted that the absence of a framework to implement the
inclusivity principle in elective and appointive positions, compliance with the
not more than two-thirds gender principle and a lack of enforcement
mechanisms had hampered compliance with the two-thirds gender principle.
The Commission, therefore proposed that there was a need to enact a law to
operationalize Articles 27 (6) and 100 of the Constitution of Kenya, 2010. In
addition, the Commission proposed that the Constitution should be amended
to expressly state that the membership in elective and appointive offices
established under Chapters 8, 9,10, 11, 13, 14 and 15 of the Constitution on the
Legislature, Executive, Judiciary, Devolved Government, Public Service,
National Security, and Commissions and Independent Offices, observe the
two thirds gender principal and allocate at least 5% of positions to persons with
disability as an immediate obligation. Further, NGEC submitted that there was
need to amend Article 225 (3) of the Constitution to include provisions on non-
compliance with the two-thirds gender principle and 225 (7) to include a
provision to require the National Gender and Equality Commission fo present
a Report to Parliament on the matter of compliance with the two-thirds gender
principle contained in the Constitution and any other Laws.

469 The Political Parties Liaison Committee (PPLC) submitted that to achieve the
two thirds gender rule, the position of Woman Representafive was to be
maintained and the shortfall be topped up after elections. The provisions of
Article 177 of the Constitution would be applied to the Senate and the
National Assembly to guide the implementation.

470 The Multi-Sectoral Working Group on the Implementation of the Two-Thirds

Gender Principle (the Multi-Sectoral Working Group) observed that since the
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promulgation of the Consfitution there had been several unsuccessful

attempts to implement the “not more than two-thirds principle” as envisaged

under Articles 27 (8) and 81 (b) of the Constitution. The mechanisms previously
considered were either pre-election or post-election. With regard to the pre-
election mechanisms, the following mechanisms had been considered -

a) Gender quotas for party strongholds- This would entail reserving seats for
women in ‘party strongholds." It would require amending Article 97 (2) of
the Constitution and the Elections Act. However, noting that it would be
difficult to determine a party stronghold, the option may not guarantee
the achievement of the two-thirds gender principle and it may be
challenged as being unconstitutional.

b) Rotational constituency seats- The option assumes the worst-case scenario,
that no woman is elected in the 290 constituencies or 47 counties. Gender
equality may be achieved by clustering the 290 constituencies or 47
counties into 4. One of the four constituencies or counties would be
selected, randomly or using objective criteria, to elect a woman in an
election and the process would be repeated in four electoral cycles. The
option would require constitutional as well as statutory amendments. This
option raised issues as to who would be responsible for selecting the
electoral unit to elect the woman (Parliament, IEBC or Registrar of Political
Parties), and which criterion would be used to cluster the constituencies or
counties.

c) Reconfiguration of conériruencies- The proposal would do away with the
290 constituencies and use the counties as a single-member constituency
where two MPs (a man and a woman) per county are elected, and six
members nominated to represent special interest groups. This proposal
would reduce the size of Pariament by 100 members, guarantee 50%
representation of both genders, and the Senate and National Assembly

would use counties as the electoral unit.
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The second proposal under this option was to reduce the constituencies
from 290 to 150 and elect 2 MPs (a man and a woman) per constituency
and nominate 20 members to represent special interest groups. This
proposal would reduce the size of the National Assembly to 320 from 349

and would not offect the Senate.

The two options would require amending Article 89 (1) of the Constitution

on boundaries.

d) Doubling forty-seven county women seats in the National Assembly- This

e)

option proposed doubling county women representatives and retaining
the 290 elected and 12 nominated members. This mechanism would not
guarantee the two-third threshold. The shortage could be addressed by
infroducing the gender top-up list. In the Senate, it was proposed that the
number of nominated women be increased from 16 to 23 women. To avoid
the potential of a high number of nominations, the fripling of county
women representatives could be considered.
Proportionate county women seats in the National Assembly- The proposal
would increase the number of county women members in the National
Assembly from 47 to 144. The additional 97 seats would be proportionate
to the number of constituencies in the respective counties. The additional
97 women members in the Natfional Assembly would be achieved
through—
i.  Party lists proportionate to the seats won by a political party or votes
garnered by a political party; or
ii. Elections either through a party ticket or subdivision of the counties
into the number of county women members of the National
Assembly; or
ii. Picking the candidates with the highest votes in order of priority

according to the number of women county members per county.
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This method would guarantee the achievement of the two-thirds gender
principle and the increase in the number of women would be proportional
to the constituencies in the respective counties and therefore reflect the
density of the population. However, it would result in an increase in the
wage bill as well as raise issues regarding the criteria for the allocation of

the number of seats to the respective counties.

471 On the other hand, the post-election mechanisms proposals included -

q)

o)

Gender top-up through party lists-The method would require constitutional
amendments to make Arficles 97 and 98 of the Constitution similar to Article
177 of the Constitution on county assemblies. Whereas it would guarantee
the attainment of the two-thirds gender principle, the method would
considerably increase the size of Parliament together with attendant costs
and interfere with planning of the welfare of MPs since the number would
be unknown. (In the worst-case scenario, the Senate membership would
increase by 7 members while the National Assembly would increase by 104
members).

The best runner-up- This would be applied upon the conclusion of an
election where IEBC determines the number of women required to meet
the two-thirds gender threshold. Women candidates with the strongest
support/mandate would replace the male winners in selected
constituencies until the threshold is achieved. Whereas the option
guaranteed the attainment of the two-thirds gender principle, it risked
changing the political composition in Parlicment as the replacements
would come from a different party, and it may not be attractive to political
parties.

The party ticket (twinning): Under this mechanism, parties would be
required to determine the preferred (No. 1) and the alternate (No. 2)
candidates during primaries and during an election, voters would vote for

party tickets as opposed to individual candidates. If a ticket wins, No. 1
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would be the prima facie winner, but IEBC would determine the number of
members necessary to meet the two-thirds threshold. Where the threshold
is not met, some No. 2s of the winning ticket would replace the prima facie
winner. This was the most prefered proposal and would not occasion an
increase in the size of Parliament.

472 Having analysed both the pre-election and post-election mechanisms, the
Multi-Sectoral Working Group submitted that they had made a preliminary
finding that gender top-up through party lists was the most viable option. This
was because the mechanisms were self-regulating and had been successfully
implemented in county assemblies as provided for under Article 177 (1) (b) of
the Constitution. It was further submitted that if the proposal was implemented.
it would- guarantee the implementation of the not more than two-thirds
gender principle in Parliament; apply to either gender as it was gender neutral;
be simple and direct to implement; and afford women an opportunity to
enhance their participation in elective politics.

473 The Sabaot Community submitted that political parties should foster the two-
thirds gender rule during political party primaries with the runners-up in
elections filling the one-third shortfall.

474 The Kenya Women Parliamentary Association (KEWOPA) submitted that
although Kenya had made great progress in harnessing the gains of women
and other vulnerable groups through the development of legislative,
administrative and procedural aspects, there were glaring challenges in
implementation. For example, the continued violation of the not more than-
two third gender principle in both appointive and elective positions as
provided in Article 27 (8) of the Constfitution. Political parties had not
embraced the gender and inclusive principles as guided by the Constitution
and the Political Parties Act. KEWOPA, therefore, proposed the amendment of
Articles 97 and 98 of the Constitution in line with Article 177 (1) (b) and (c) to

provide for a top-up of seats necessary to attain the two-thirds gender
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principle, and seats for the representation of marginalised groups including
persons with disabiliies and the youth. The mechanism would be self-
executing and only come into force if one-third of either gender was not
realised during a single-member constituency election.

475 KEWOPA further proposed that political parties practice equity by nominating
women as candidates in their areas of popularity to encourage women to
actively engage and participate in party politics in a meaningful way. In
addition, the Association offered that political parties should be compelled
through Political Parties Act 2011 to comply with the not more than two-thirds
gender rule and inclusion of other constitutional measures and accountability
should be enforced for political parties with heavy penalties for non-
compliance with party lists. It was their opinion that nomination through parties
list should be undertaken in an open transparent process governed by political
parties and overseen by the Registrar of Political Parties and IEBC. Further, the
IEBC should be required to strictly enforce the Code of Conduct for
candidates and parties with regard to gender-based discrimination and
violence. It was their submission that IEBC should also consider lowering
nomination fees for marginalised groups to participate in elections.

476 KEWOPA also proposed amendment of the Constitution to allow for the
Govemnor and the Deputy Governor to be of the opposite gender.

477 The Central Organisation of Trade Unions (COTU-K) proposed that Parliament
immediately develop legislation to require political parties to nominate
women, especially in their strongholds or adopt provisions under Article 177 (b)
to apply to Parliament, just like in the county assemblies. In addition, the
Organisation was of the position that each political party should meet the
gender principle within its ranks to be able to benefit from the political party's
fund.

478 The Independent Electoral and Boundaries Commission (IEBC) noted that in

the execution of its mandate, it had implemented the judgement of the High
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Court on Katiba Institute vs IEBC (2017) eKLR in which the court directed
political parties to comply with Articles 10,19,20,27,28,56 and 91 (1) of the
Constitution. Further, the Commission had made strides to implement the
directive of the court by devising administrative mechanisms to ensure
realisation of the two-thirds gender principle during the nomination process.
The Commission, therefore, proposed the enactment of legislation to give

8 effect to the two-thirds gender representation rule provided for in Article 81 of
the Constitution.

479 The National Council for Persons with Disabilities (NCPWD) presenfed that the
execution of the two-thirds gender principle usually discriminated against
PWDs from the minority group. They proposed that a 5 per cent quota of
appointive or elective slots for PWDs be entrenched into the rule.

480 The National Youth Council submitted that youth form 75% of the population
of Kenya, as such a third of the two-thirds positions of those in decision-making
should be reserved for the youth. This would ensure that their opinions are
taken into consideration whenever decisions are being made.

481 The Inter- Religious Council of Kenya proposed that polifical parties should be
strengthened, and the two-thirds gender rule be applied at the political party
primary nomination stage. The Council further recommended that the 2/3
gender rule be enforced in all appointive positions and in the committees and
departments of the Counties to enfrench inclusion and diversity including
regional, ethnic and religious balance as envisioned in Article 177 (b) and (c)
of the Constitution.

482 The Kenya National Chamber of Commerce and Industry (KNCCI) proposed
that deliberate steps be taken towards enforcement of the two third gender
rule including coming up with legislation that supports gender equity, de-
personalising the two third gender principle- it's not a women vs men
challenge, promoting public awareness on the importance of implementation

of the 2/3 gender rule, empowering women in business through finances and
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capacity building, and political reforms to allow for equal gender
representation (one man and woman representing each constituency or
county) in Parliament. This would ensure that women politicians have equal
access to NG- CDF.

483 The Elections Observation Group (ELOG) submitted that all considerations to
amend the Constitution and introduce legislation aimed at enhancing the
participation of women in elective and appointive positions were in line with
the principles set out in Article 10 of the Constitution. In this regard, the Group
suggested consideration of removing the cap on the size of the National
Assembly as currently provided for and apply Article 177 (3) accordingly to
address the noncompliance of the 2/3 gender principle that had plagued the
country for the last three elections. In addition, they proposed that the
Constitution of Kenya (Amendment) Bill 2023 by Senator Beth Syengo and the
Constitution of Kenya Amendment Bill, 2023 by Hon Kimani Ichung'wah and
other such legislative proposals on the 2/3 principle be considered and
enacted. Further, it was proposed that the Political Parties Act (2011) and
Elections Act (2011) be aligned with Article 81 (b) of the Constitution to compel
political parties to have 2/3 of their candidates for elective positions to be of
either gender. Further, it was their opinion that the Elections Act should be
amended to compel the IEBC to enforce the gender provisions when clearing
candidates for elections.

484 The Institute of Certified Public Accountants of Kenya (ICPAK) submitted that
the two-thirds gender rule should be enforced through legislation and
affirmative action measures. The Institute proposed that the formula used for
nomination at County Assemblies under Article 177 (1) (b) be applied for all
other elective positions in Kenya. Further, the Institute urged that all
Corporates, Ministries, Departments, and Agencies adopt the two-thirds

gender rule, but appointments be done competitively. They further proposed
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deletion of Article 100 of the Constitution and substituting with the following
provision:
(1) Not more than two-thirds of the members of any national
assembly or senate shall be of the same gender.

(2) Parliament shall enact legislation to promote the representation
in Parliament of—

(a) women;

(b) persons with disabilities;

(c) youth;

(d) ethnic and other minorities; and
(e) marginalised communities

(3) where legislation to promote representation in Parliament is not
enacted, political parties shall nominate in proportion to their
representation, such numbers of persons in paragraph (2) to achieve
the requirements of this article.

485 The Law Society of Kenya (LSK) submitted that in implementing the provisions
of Article 27 (8) of the Constitution there was a need fo ensure that the cost of
representation does not take away the resources that would have been set
aside for development. The Society proposed a gender top-up list to ensure
that Parliament complies with the two-thirds gender principle. The list would be
composed of the best runners-up in the election to encourage active political
participation.

486 The CMD-Kenya proposed the adoption of the Mixed Member Proportional
Representation (MMPR) system as a long-term measure to address the nof
more than two-thirds gender principle specifically and affimative action in
general. They also suggested importing the mechanism set out in Article 177
(1) (b) of the Constitution where members are proportionately nominated from
qualifying political parties to meet the principle. They recommended the
intfroduction of Party Electoral Colleges for Women, Youth and Persons with
Disability to elect the names to go into the Party Lists for the Senate, National
Assembly and County Assemblies. In addition, they proposed that Article 97

(1) (c) be amended to provide that 50% of the nomination seafs go fo women
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to further address the two-thirds gender rule. Each party list would use the

Zebra style, starting with the name of a woman.

487 Professor Githu Muigai, Attorney General Emeritus in his submission, noted that

there was a need for more civic education on the importance of empowering
women. He proposed that the Woman Representative seat be abolished,
constituencies be reduced from 290 to 100 and have a man and woman

represent each of the 100 constituencies.

488 Mkenya Daima submitted that they supported the implementation of this

progressive tenet of the Constitution. However, they were opposed to any
proposals to create additional positions that would result in additional costs to
the electorate. It was their opinion that proportional representation systems

would work well to resolve the issue and also strengthen political parties.

489 The Media Council of Kenya advocated for the full implementation of the

two-thirds gender rule across all levels of government and public institutions. It
was their opinion that this could be achieved through legislative measures,
affrmative action, and awareness campaigns to promote gender equality

and representation.

490 The International Commission of Jurists observed that the National Assembly

was required to enact legislation on the two-thirds gender rule that catered
for both elective and appointive positions. They proposed that political parties
should prioritise elective and nominative criteria to ensure compliance with the

not more than two-thirds gender principle.

491 The Office of the Registrar of Political Parties (ORPP) submitted that the ORPP

had successfully enforced compliance with the two-third gender rule in the
governance of political parties. Therefore, they proposed the entrenchment
of the two-thirds gender rule in the list of candidates for election for its

enforcement.

492 Hon Amos Wako, Attorney General Emeritus, proposed that the provisions of

Article 177 (1) (b) be applied to the National Assembly and Senate. In addition,
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Political Parties should be required to nominate women to run for office in their
stronghold areas so as to reduce the number of women to be nominated fo
meet the threshold.

493 The Council of Governors (COG) proposed the amendment of Constitutional
provisions for both levels of Government and the three arms of government to
enfrench the two-thirds gender rule, as follows: - Amend Article 148 (1) to
provide that each candidate in a presidential election shall nominate a
person of the opposite gender who is qualified for nomination for election as
President, as a candidate for Deputy President.

494 The Council also proposed for creation of the position of deputy Cabinet
Secretaries who should be of the opposite gender. The Council further
proposed addition of a clause stating that the appointment of Cabinet
Secretaries, Deputy Cabinet Secretaries, Principal Secretaries, High
Commissioners, Diplomatic and Consular Representatives, Commissions,
Boards and Task Force appointments shall meet the not more than two-thirds
gender principle. With regard to the County Executive, the Council proposed
that Article 179 be amended to include a Clause stating that the appointment
of county executive committee members shall meet the two thirds gender
rule.

495 In addition, the Council proposed restructuring of the National Legislature
through amendment to Article 89 to provide for a Mixed-Member Proportional
Representation (MMPR) system to ensure that a certain number of seats in the
legislature are set aside for constituency representatives while another set are
reserved for individual parties. They further recommended the reduction of
electoral units by 50% under Article 89 (1). The balance of 50% of the electoral
units would be filled through party lists comprising the names of candidates
based on 50:50 gender representation. It was their opinion that political parties
should use a competitive, transparent, and verifiable method, free from

manipulation to arrive at the party list. The Council also proposed that the
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party list be presented to the IEBC before the general election date and once
the election results were known, the targeted seats be allocated to the parties
and filled in proportion to the number of seats garnered. As an alternative to
amending Article 89, the Council proposed additional Clauses to Articles 90,
97 and 98 of the Constitution in order to achieve the two-thirds gender rule in
the merhbership of the Senate and the National Assembly.

496 The Council also recommended that Articles 107 and 108 of the Constitution
be amended to provide that the Speaker/Deputy Speaker and the Leaders of
the Majority/Minority parties and their deputies shall be of opposite genders
respectively.

497 They further proposed a legislative review of the Political Parties Act, 2011 to
ensure that only political parties that had complied with the two-thirds gender
rule in their membership, candidates and party lists received funds from the
Political Parties Fund. They submitted that the Registrar of Political Parties ought
to be empowered to enforce compliance by political parties.

498 The National Council of Churches in Kenya stated that, having considered
the measures and proposals made for attainment of the two-thirds gender rule
over the past 13 years, the Government should prepare a comprehensive
report detailing measures taken to comply with the provisions in Article 81. The
report should show laws, policies and strategies developed and implemented
as well as reporting on actions taken where state bodies, organs and
committees had failed to adhere to the rule.

499 The Federation of Kenya Employers, while supporting the implementation of
the two thirds gender rule, cautioned against imposing additional taxes and
levies on the citizens. They proposed that any cost implications of
implementing the not more than two-thirds gender rule be funded from the
Consolidated Fund.

500 Azimio la Umoja One Kenya Coalition (Women Leaders of Kenya) stated that

the implementation of the not more than two thirds gender rule must strive to
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find a formula to implement the principle as a constitutional provision and as
international and regional level obligation and commitment in SDGs and other

related gender equality instruments.

501 The Coalition proposed that Senators, being representatives of counties,

should be elected by every county as one male and one female senator
making 94 Senators with 50:50 gender representation thus ending the
discriminatory practice of delegation voting. They proposed retention of the
four seats for youth and Persons with Disability in the Senate to be filed through
party electoral colleges to enhance representation and connection with the
constituency of the special interest groups. They averred that persons with
Disability have particularly requested to be allowed to elect their

representatives.

502 Azimio Coalition proposed that in the National Assembly, the best option for

attainment of gender parity was Proportional Representation Electoral System

with a zebra list of male female names thus 145 men and 145 women; (50:50)

503 They also proposed adoption of Mixed Member Proportional Representation

(MMPR) with Party List positions to cover the populous high-density counties
that are currently underrepresented. Applying the population quota from the
recent census, the density seats could be 63 to 80. To achieve the two-thirds
gender rule such seats could be reserved for women. Further, they proposed
that for the youth, every fifth name on the party list should be a youth and

every tenth name a person with disability.

504 Azimio also submitted that for the full implementation of the not more than

two-thirds gender rule in the National Assembly by importing in Article 97 on

the National Assembly the constitutional formula in Article 177 (1) (b).

505 Azimio also proposed that there should be constitutional requirement for all

parties to submit lists of candidates that comply with the two-thirds gender rule.
The list of party candidates for gubernatorial, pariamentary and county

assemblies should be compliant with the not more than two thirds gender rule.
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Further, the IEBC should not accept a list of party candidates that is not
compliant.

506 In the Executive, Azimio la Umoja proposed that proposed expansion of the
executive structure to comprise President who is the Head of State and
Government, a Deputy President and Prime Minister. They proposed
amendment to Article 130(1) of the Constitution to state —

(1) The National Executive of the Republic comprises the

President, Deputy President, Prime Minister and the rest
of cabinet.

(2) The composition of the national executive shall comply
with the not more than two-thirds gender rule.

507 Azimio Codlition further proposed the implementation of the opposite gender

rule in all arms of government including—

Article 166 (c) where the Chief Justice and the Deputy
Chief Justice should be of opposite gender.

Article 106 speakers and Deputy Speakers of Parliament
Article 124 committees and Standing Orders

508 The Civil Society Reference Group submitted that only a Parliamentary system
of government could accommodate implementation of the two-thirds gender
principle.

509 The Public Service Commission (PSC) submitted that an affirmative action
framework in the form of legislation should be developed and implemented
to comply with the two-thirds gender rule for appointive positions across the
entire public service. With regard to elective positions in Parliament, a provision
similar to Article 177 (b) of the Constitution be adopted to fill up any gender
shortfalls in both the National Assembly and the Senate, respectively.

510 Following the stakeholder engagement, the Committee, at its sitting held on
12th October 2023, resolved to invite the Parliamentary Service Commission to
make submissions on the status of compliance to the two-thirds gender

principle and budgetary implication if the principle was to be fully complied
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with. In addition, the Committee invited the IEBC to deliberate on the
implementation of the two-thirds gender principle in county assemblies in line
with Article 177 of the Constitution.

511 The Parliamentary Service Commission made submissions on the status of
compliance to the two-thirds gender principle in Pariament and budgetary
implications if the principle was to be full complied with. They submitted that
the composition of the two Chambers of Parliament, as provided for in Articles
97 and 98 of the Constitution, did not abide by the principle set out at Article
81. The Commission submitted that there had been several legislative initiatives
aimed at the achievement of the two-thirds gender principle by the 11th, and
12th Parliaments. In addition, in the cument Parliament (13th) nominated
Senator Beth Syengo, had sponsored the Constitution of Kenya (Amendment)
Bill, 2023 which at the time of the presentation was due for debate and second
reading. The Bill seeks to add a second clause under Article 81 to compel the
government to take legislative, policy and other measures- including the
setting of standards- to realise the principle. The new clause would require the
election, through party lists, of the number of special seat members necessary
to ensure that no more than two- thirds of the membership of the National
Assembly and the Senate is of the same gender. The Bill also proposes that the
number of special seats under clause (1) shall be determined after the
declaration of the results of a General Election.

512 The Commission submitted that in the current Parlioment, the National
Assembly had eighty-one (81) female Members of Parliament (elected and
nominated) translating to 23.2%. It was their submission that the National
Assembly should have had at least 117 Members of one gender for it to be
compliant with the constitutional requirement of the two-thirds gender
principle. Further, the Senate had twenty-one (21) female Members of
Pariament (elected and nominated) translating to 32.3% of the total

membership of the Senate. For the Senate to have been compliant with the
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two-thirds gender principle, it required 23 Senators to be of one gender. It was
their opinion that with the current composition of the National Assembly, it
would require an additional fifty-four (54) female Members of Parliament. This
would in turn increase the total number of members of the National Assembly
to 404. On the other hand, with the current composition of the Senate, it would
require three (3) more female Senators, thus increasing the total number of
senators to seventy-one (71).

513 With regard to the financial implication of the nomination of the additional
Members of Parliament to meet the two-thirds gender principle, the
Commission submitted that the total annual cost of sustaining a Member of
Parliament was approximately KShs.40 million which translates to KShs.200
million for the term of a member. This approximation considered the different
mileage reimbursement rates and differences in facilitating the county/
constituency offices for elected members of Parliament vis-a-vis nominated
Members of Parliament who have no county/ constituency offices.

514 The Independent Electoral and Boundaries Commission Secretariat made a
presentation on the implementation of the two-thirds gender principle in
county assemblies in line with Article 177 of the Constitution. The Commission
submitted that Section 34 of the Elections Act, 2011 requires political parties
submitting their party lists to the Commission to do so in accordance with the
provisions of the Constitution. This includes ensuring that the marginalized lists

| contain the persons mentioned in Article 177 (1) (c) of the Constitution. This is
further reiterated in Section 36 (1) (f) of the Elections Act, 2011 that requires
parties to include at least two youth, two PWDs and two persons representing
marginalized groups in the 8 nominees submitted in the marginalized list.

515 The Commission submitted that section 36 (8) of the Elections Act, 2011
requires the Commission to allocate four (4) special seat members in the order
given by the party to each of the County Assemblies pursuant to Article 177

(1) (c) of the Constitution of Kenya. This is popularly known as the ‘Marginalized
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List'. Section 36 (7) of the Elections Act, 2011 requires, for purposes of Article
177 (1) (b) of the Constitution, the Commission to draw from the list under
subsection (1) (e). such number of special seat members in the order given by
the party, necessary to ensure that no more than two-thirds of the membership
of the assembly are of the same gender. This is popularly known as the ‘Gender
Top up List." Section 36 (4) of the Elections Act mandates the Commission to
allocate Party List seats in the County Assemblies within thirty days after the
declaration of the election results. It is required to designate from each
qualifying list, the party representatives on the basis of proportional
representation. The Allocation of the special seatfs was therefore informed by
the gazetted elected members of County Assemblies.

516 The Commission further stated that the allocation of the seats was as per the
formula provided under Regulation 56 (2) of the Election (General)
Regulations, 2012 and allocating the seats starfs with the allocation of seats
under the Marginalised Lists and thereafter allocation of seafs under the
Gender Top up Lists pursuant to the principles under Paragraph 15. The
Commission informed the Committee that they were members of the multi-
sectoral working group on the realisation of not more than two-thirds gender

principle.
Committee Observations
517 The Committee observed that—

(a) During the Eleventh and the Twelfth Parliament, twelve bills on
implementation of the two-thirds gender principle were considered.
The Bills made several proposals including- the filling of special seats to
be determined after the declaration of elected members from each
constituency, the progressive implementation of the rule, the creation
of special seats for a period of twenty years, the imposing of sanctions

and reward system for political parties in order to motivate them to
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meet the threshold, the strengthening of the institutional framework for
monitoring the implementation of the equality principles of the
Constitution. Other proposals made include the expansion of the
mandate of the IEBC in operationalising the provisions of Article 100,
increasing the number of elected women members in the National
Assembly and the election of two members of Senate of each gender
by the electorate in the counties.

(b) A Multi-Sectoral Working Group was established on 15th August 2023
vide Kenya Gazette Vol. CXXV No. 182 by the Cabinet Secretary for
Public Service, Gender and Affirmative Action to develop and
recommend a framework of implementation of two thirds gender
principle among other issues.

(c) The Supreme Court Advisory Opinion No. 2 of 2012, in the Matter of the
Principle of Gender Representation in the National Assembly and the
Senate, had provided for the progressive implementation of the two-
thirds gender rule.

(d) In 2020, the Chief Justice advised the President to dissolve Parliament
in line with Article 261 (7) for failing to enact legislation required to
implement the two thirds gender rule.

(e) Various proposals were made by the Public on how to achieve the
two-thirds gender principle in Parliament. They include replicating the
provisions of Article 177 of the Constitution; political parties to be
compelled to present party lists that meet the principle and using
Mixed-Member Proportional Representation (MMPR) system among
other models.

(f) There were concerns that the proposals to nominate or create special
seats to comply with the two-thirds gender principle would occasion a

substantial increase in the wage bill.
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Committee Recommendations
518 The Committee recommends that—

(a) The Multi-Sectoral Working Group on the Realisation of the Two-Thirds
Gender Principle under the Ministry of Public Service, Gender and
Affirnative Action to finalize its work, and recommend a framework of
implementation of two-thirds gender principle and submit its report to
Parliament for consideration.

(b) The Working group considers the following two proposals as they

engage with stakeholders on the matter.

Option 1
Adopt the principle under Article 177 as follows —

(a) on the basis of proportional representation by use of
party lists as provided for under Article 90;

(b) comprise candidates who stood for election with
precedence being given to candidates who received
the greatest number of votes.

Option 2

Double the number of women seats from the counties to
the National Assembly from forty-seven (47) to ninety-
four (94) while retaining the 290 elected from the
constituencies and the twelve (12) nominate from the
party lists. Use the top-up list to address any shortage in
the number of women in the National Assembly that
may arise by application of the formula.

Governance Issues: National Unity/Inclusivity in Public Appointments

519 The issue was framed as governance issues, including promoting national

unity and inclusivity in public appointments.
Background and Context

520 Article 10 of the Constitution provides for national values and principles of
governance that bind all State organs, State officers, public officers and all

persons whenever any of them—
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(a) applies or interprets this Constitution;
(b) enacts, applies or interprets any law; or
(c) makes or implements public policy decisions.
521 The national values and principles of governance include—
(a) patriotism, national unity, sharing and devolution of power, the
rule of law, democracy and participation of the people;

(b) human dignity, equity, social justice, inclusiveness, equality,
human rights, non-discrimination and protection of the marginalised;

(c) good governance, integrity, transparency and accountability;
and

(d) sustainable development.

522 The values and principles of public service, as provided for in Article 232 of the
Constitution include involvement of the people in the process of policy
making; accountability for administrative acts; transparency and provision to
the public of timely, accurate information; fair competition and merit as the
basis of appointments and promotions; representation of Kenya's diverse
communities; and affording adequate and equal opportunities for
appointment, training and advancement, at all levels of the public service, of
men and women; the members of all ethnic groups; and persons with
disabilities.

523 There was general consensus by the Committee on the need to adhere to
the national values and principles of governance as provided for in the

Constitution.
Summary of Submissions by the Public

524 The public, through memoranda, proposed various solutions to the issue
including—
(i) adherence to Article 10 of the Constitution;
(i) amend the relevant provisions of the Constitution to require that all levels

of public service reflect the face of Kenya based on ethnic proportions.
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In addition, professional recruiting firms should be used to undertake
professional searches for candidates from under-represented areas.

(iii) review term limits for various state offices;

(iv) infroduce rotational presidency;

(v) enhance the role of Public Service Commission in public'oppoinfmen’rs:

(vi) strengthen national, intergovernmental and county systems for
effective, tfransparent and accountable implementation of devolution
as contemplated by the Constitution and relevant legislations;

(vii) legislative authority should be vested in Parliament with Senate being
the upper House;

(viii) outlaw discrimination in terms of appointments, development and
allocation of resources and put in place robust mechanisms for holding
institutions accountable for non-adherence to the principles and values
of public service be established;

(ix) the representation of the Ogiek community should be Included in
national and county government representation through nominations
to the National Assembly, the Senate and county assemblies; and

(x) the representation of the Ogiek community should be increased in

appointive positions and other job opportunities.

525 Further, the following was submitted during stakeholder engagements: -

526 The Political Parties Liaison Committee (PPLC) stated that it was a useful body

for the promotion of good governance, national unity and inclusion. It played

a crucial part in the democratic process and ensured the interests of all

registered political parties who participated in the electoral processes. Political

parties bridged divides and promoted a sense of unity by representing

different groups within society. As such, it was their submission that it should be

enfrenched in law as an independent body with an autonomous secretariat.

527 The Kenya Women Parliamentary Association (KEWOPA) made the following

proposals—
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() in order to promote national unity, inclusivity and diversity,
implement the existing Kenya National Policy Guide on Unity and
Diversity that already promotes inclusion of gender to promote
gender mainstreaming, inclusion and diversity on intersectionality
issues touching on women with disabilities, young women and
women from minority communities;

(i) the Ministry of Education through Kenya Institute of Curriculum
Development to undertake curriculum review and the curricula to
infroduce and integrate teachings of national unity and cohesion
from early years, as a long-term solution;

(i) review education policies to promote social integration such as
guidelines on recruitment of teachers;

(iv) the Public Service Commission created under Article 233 of the
Constitution, in undertaking its duties and responsibilities s
mandated under Article 234 of the Constitution to ensure
effectiveness and efficiency of public service by enforcing the
requirement of adequate and equal opportunities in appointments,
training and advancement of men and women, members of ethnic
groups and persons with disabilities; and

(v) minimum requirement of adequate and equal opportunities in
appointments, training and advancement of men and women,
members of ethnic groups and persons with disabilities be extended
to public offices not currently covered including all State offices,
appointfment of high commissioners, ambassadors and other
diplomatic or consular representatives, and all Constitutional
Commissions and Independent Offices established in Chapter 15 of

the Constitution.

528 The National Gender and Equality Commission (NGEC) submitted that Article

27 (3) provides that women and men have the right to equal treatment,
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including the right to equal opportunities in political, economic, cultural and
social spheres and Article 27 (4) provides that the State shall not discriminate
directly or indirectly against any person on any ground, including race, sex,
pregnancy, marital status, health status, ethnic or social origin, colour, age,
disability, religion, conscience, belief, culture, dress, language or birth. Further,
the State Corporations Act has not been repealed or amended to align to the
Constitution of Kenya, 2010 to ensure compliance with two thirds gender rule,
inclusion of PWDs, and the minority and marginalized groups. As such, they
proposed the amendment of the State Corporations Act to align with the

Constitution of Kenya, 2010 and the Mwongozo code of governance.

529 NGEC proposed that the provisions of Section 32 of Public Service Commission

Regulations 2020 be entrenched by way of amendment to Part VI of the Public
Service Commission Act, 2017 on appointments, confirmation of

appointments, and transfers.

530 The Commission also proposed that the National and County governments

should ensure inclusion of persons with disabilities in senior appointive positions
such as cabinet, constitutional offices and other senior, middle and entry level

positions.

531 With regard to Article 54 (2) which provides that the State shall ensure the

progressive implementation of the principle that at least five percent of the
members of the public in elective and appointive bodies are persons with
disabilities, the Commission lauded this affirmative action aimed at ensuring
persons with disabilities get opportunities to earn and make a living. This
provision would not only help eliminate discrimination against PWDs but also
help address issues of prejudice against PWDs, promote equality and dignity
of persons with disabilities. However, the fact that the obligation is progressive
in nature and not mandatory, has led to its violation. The Commission proposed
the amendment Article 54 (2) by deleting the phrase “Progressive”. The State

shall ensure the progressive implementation of the principle that at least five
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percent of the members of the public in elective and appointive bodies are
persons with disabilities.

532 The Sabaot Community submitted that inclusivity challenges in Kenya
stemmed from a combination of historical, social, and political factors resulting
in a lack of inclusivity in the sharing of government appointments e.g.,
Ministerial appointments, Ambassadorial, Heads of Parastatals et.al in both
national and County governments. The Sabaot community, for example, had
not had a Minister or a Cabinet Secretary since independence. They therefore
proposed that appointments to public service be done on a quota system that
also considers poverty levels, special interest groups, affirmative action and
representation of each ethnic group at all levels. The government should also
facilitate dialogue and reconciliation efforts in areas with a history of conflicts
or discrimination and recognize peace accords and negotiated democracy
by entrenching them into law, especially where sharing of positions is part of
the agreement.

533 The National Council for Persons with Disabilities (NCPWD) submitted that
governance issues and inclusivity in public appointments, and the
implementation of the 5 per cent rule had for a long time been elusive.
According to the 2021/2022 Status Report of Compliance with Values and
Principles in Arficles 10 and 232 of the Constitution by the Public Service
Commission, PWDs accounted for 1.4 per centin the FY 2021/2022, way below
the 5 per cent constitutional threshold. The Council further submitted that there
was need for more advocacy and stricter regulation to realise the 5 pér cent
threshold away from the difficult to measure the progressive implementation.
This could only be attained by deleting from the Constitution the word,
"progressive” on the 5 per cent requirement and make it mandatory.

534 The National Youth Council proposed the development and adoption of a
Youth Inclusion Bill which would ensure the inclusion of youth and

representation in all the decision making bodies. Further, they proposed that
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the Bill provide for the role of nominating the youth to be domiciled at the NYC
to ensure fairness and regional balance in the recruitment process.

535 The Inter- Religious Council of Kenya recommended that, to ensure inclusivity,
equal opportunity and balance, members of board of a public agency,
commission or task force should not come from the same ethnic group.

534 The Kenya National Chamber of Commerce and Industry (KNCCI) proposed
that national unity be promoted in Kenya through strengthening vital
institutions for cohesion and integration such as the National Cohesion and
Integration ~ Commission,  addressing  socio-economic  inequalities,
management of ethnic and socio-cultural diversity, and conflict prevention,
management and reconciliation.

537 The Turkana Professionals Association submitted that the vetting of Turkana
people for National Identification documents (IDs and Passports) should cease
as this aggrieved the entittement of Kenyan citizens as enshrined in Article 12
of the Constitution of Kenya, 2010. Further, to ensure inclusivity in public
appointments, the Association recommended that a mechanism be put in
place to ensure appointment of marginalized professionals in high ranking
positions in public service and Independent Offices ondICOmmissions. In
addition, a legal framework be enacted by Parliament to address and institute
affirmative action on employment of marginalized groups similar to the
Equalisation Fund.

538 ICPAK submitted that employment in the Public Service did not reflect the
ethnic, religious, regional and cultural face of Kenya. As such they proposed
that the Public Service Commission and County Governments should be
empowered to undertake professional search and development for minority
candidates to increase their chances of qualifying for the positions. Further,
there should be checks on employment to ensure compliance to section 7 of
the National Cohesion and Integration Act, 2008 that provides that public

establisnments shall seek to represent the diversity of the people of Kenya in
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the employment of staff and no public establishment shall have more than
one third of its staff from the same ethnic community. Further, it was their
opinion that a multi-agency collaborative approach should be designed to
bring together EACC, ODPP and DCI to deal with economic crimes; entrench
the Mwongozo Code of Governance for state corporations into the Public
Service; develop and implement enforcement mechanisms for the Leadership
and Integrity Act to act on breaches; enforce strict laws to protect whistle-
blowers on matters of corruption; continue civic education to citizens; keep
out those who have records of fraud and corruption from vying; reward
whistleblowing and assessments of performance; prosecute and determine
corruption cases within 0 days (3 months); and repossess corruptly obtained
wealth immediately.

539 The CMD-Kenya submitted that Article 88 (4) (i) of the Constitution mandates
IEBC to regulate the amount of money that may be spent by or on behalf of a
candidate or party in respect of any election. The IEBC should therefore
regulate campaign financing. This would help in ensuring accountability,
inclusion and levelling of the playing field in democratic and governance
processes in Kenya.

540 Mkenya Daima submitted that, contfrary to the recommendations of the
Report of the Presidential Taskforce on Parastatal Reforms 2013, there had
been too many appointments in non- critical institutions made through or by
the Executive. They recommended that the Public Service Commission should
guide public appointments and an independent body should be established
to appoint boards and CEOs of income earning government entities based on
experience, expertise and performance. The body would also be mandated
to monitor the performance of the boards and the entities to take corrective
action where necessary.

541 Maendeleo ya Wanawake Organisation proposed that the government

should facilitate civic programmes that raise public awareness about the
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importance of good governance, rule of law, and accountability; national
values should be incorporated and entrenched in school curricula; institutions
should practice inclusivity; and governance and politics should be separated.

542 The International Commission of Jurists (ICJ) submitted that there was need
to ensure that all facets of Kenyan society are represented in appointive
leadership at all levels of government. ICJ recommended strengthening
enforcement mechanisms and institutions like the NCIC to prioritise diversity
and inclusivity in public appointments; embedding inclusivity as part of
performance contracting key performance indicators; encouraging political
parties and leaders to embrace inclusivity; conducting a national audit of
ethnic and regional composition of public offices; and holding to account the
Public Service Commission for selection processes that violate public service
values of inclusion, competitiveness and merit.

543 The National Council of Churches in Kenya recommended that appointing
authorities should ensure the face of Kenya and ethnic balance is respected
and seen to be done. Constitutional Commissions should be accorded
genuine financial and operational freedom and that their decisions be
respected and adhered to.

544 The EACC submitted that the constitutional threshold for appointment of
persons to state and public offices is based on the guiding principle of
leadership and integrity under Article 73 (2).

545 The EACC informed the Committee that they had observed that persons with
integrity issues had been cleared to run for elections or appointed to state or
public offices, contrary to the provisions of Chapter Six of the Constitution. This
had become one of the main factors that contributed to corruption, impunity
and poor governance. The Commission proposed an enhancement of
procedures and mechanisms for vetting of persons for election and
appointment to both state and public offices through amendment of the

Leadership and Integrity Act, 2012 for the effective administration of Chapter
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Six of the Constitution. This would ensure selection on the basis of competence,
suitability and personal integrity.

546 Further, EACC recommended that the Constitution be amended in articles 99
and 193 so that a person who had been convicted remained disqualified from
vying for electoral office until the conviction is set aside by an appellate court.
This would be resolving the current situation where state and public officials
implicated in corruption and unethical conduct continued to hold office until
all possibilities of appeal or review had been exhausted.

547 The EACC further submitted that the unique operations of constitutional
agencies within the criminal justice sector demanded that budgetary
allocation and disbursement should be guaranteed without undue
interference and bureaucracy. The Commission, therefore, proposed
legislative amendments to guarantee operational independence by ensuring
adequate budgetary allocation and timely disbursement for effective
discharge of its Constitutional and statutory mandates. This should be
accompanied by the strengthening of the capacity, in terms of financial and
human resource, to enable the actors in the criminal justice sector to
effectively and efficiently address the various election issues of concern which
are within their respective mandates. In addition, the EACC proposed that
there was need for a review of the statutory mandates for agencies on
corruption, economic crimes and unethical conduct (EACC/ DCI/ ARA) to
avoid duplication of roles.

548 The Public Service Commission (PSC) proposed that Parliament should
oversight compliance with Constitutional Statutory safeguards that provide for
inclusivity, by all appointing authorities. This could be done through receipt of
an Annual Recruitment Report that is in the nature of the PSC Human Resource
Audit Report for all appointing authorities. This would enable Parliament to

impose sanctions for non-compliance.
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Committee Observations
549 The Committee observed that —

(a) Article 10 of the Constitution outlines the national values and principles
of governance including inclusivity, equity, non-discrimination and
protection of the marginalized among others. However, public and
state appointments did not reflect these values and principles.

(b) There is need to develop a mechanism for enforcement of

compliance to Article 10 of the Constitution.
Committee Recommendations
550 The Committee recommends that —

(a) The Kenya National Human Rights and Equality Commission fo be
established following the merger of KNCHR, NGEC and NCIC should
deal with the issue of inclusivity, equality, ethnic diversity and national
cohesion.

(b) While undertaking its oversight mandate through vetting of State and
public appointments, Parliament shall ensure compliance with the
constitutional requirements provided for under Article 10 and 232 of the

Constitution including ethnic diversity and inclusiveness.
Related Matters
Impeachment of Governors

551 Arficle 181 of the Constitution provides the grounds for removal from office of
a county governor including gross violation of the Constitution; where there
are serious reasons for believing that the county governor has committed a
crime under national and international law; abuse of office or gross
misconduct and physical or mental incapacity to perform the functions of the

office.
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552 Further, Article 181 (2) provides that Parliament shall enact legislation
providing for the procedure for removal of a county governor on any of the
grounds specified.

553 Section 33 of the County Governments Act, 2013 provides a legislative
framework for the impeachment of county governors. The impeachment
process starts at the county assembly. The resolution of the county assembly to
impeach the governor is then submitted to the Senate for determination.

554 However, there have been concerns raised by county governors, county
assemblies and the public about legal as well as procedural gaps in the
impeachment process. There have also been calls for a standalone legislation
on imbeochmenr to provide a comprehensive legal framework to guide the
process. To this end, the following submissions were made by stakeholders on

the issue.
Summary of Submissions by the Public

555 The Council of Governors proposed changes to the process of impeachment
of County Governors to prohibit any impeachments within a period of 24
months after their election into office and 12 months towards the next general
election. This would mirror the petition for recall of the Members of Parliament
as provided for under section 45 of the Elections Act and enable sufficient time
for Governors to set up their administration for purposes of service delivery.

554 Former Governor of Kiambu County Hon. Ferdinand Waititu submitted that the
impeachment process was being used to settle political differences confrary
to the Constitution's intention to check a governor's excesses. It was his
submission that the repercussions of impeachment should be based on the
period during which one was elected and should not be carried into the next
political cycle. Further, the process should be safeguarded from political
interference.

557 Dickson Karani Mwaniki submitted that the impeachment procedures of the

Governor and Deputy Governors to require that the grounds be verified by an
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independent judicial body before any proceedings commence should be

enhanced.
Committee Observations
558 The Committee observed that—

(a) There was need to further regulate the process of removal from office
of county governors and deputy county governors by impeachment
through a comprehensive legislative framework.

(b) Section 33 of the County Government Act, 2012, and the Senate
Standing Orders should be reviewed to improve the procedure for

impeachment of Governors.
Committee Recommendations

559 The Committee recommends that Parliament shall fast frack enactment of a

legislation to give a comprehensive guide to the impeachment process.
Retirement Benefits for the Auditor General

560 The Constitution of Kenya establishes the Office of the Auditor General as an
independent office to protect the sovereignty of the people, secure
observance of democratic values and principles and promote
constitutionalism.

561 The office of the Auditor General plays a key role in promoting accountability,
transparency and good governance by providing independently derived
information on management and utilisation of public funds. The holder of the
Office of the Auditor General has responsibility for auditing on an annual basis
the accounts of all government and other state institutions, publishing an
annual report and submitting it to parliament for scrutiny and debate. Thus,
the officeholder is the key constitutional figure in overseeing the proper use of
public resources and, if necessary, of publicly exposing any abuse of public

funds. According to Article 251 (3), the Auditor-General holds office for a term
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of eight years and shall not be eligible for re-appointment. In view of this,
protecting the integrity of the office holder, during their tenure and after

retirement is paramount for effective performance of their functions.
Summary of Submissions by the Public

562 Former Auditor General, FCPA Edward Ouko submitted that the
independence of the Office of the Auditor General should be secured given
the endemic nature of corruption in many African countries including Kenya.
The proper functioning of the OAG depended on the holder of the Office. As
such it was important for Parliament to ensure that the post-retrement benefits
to the Auditor General, such as security, pension, and medical benefits are

provided in law as is the case in other countries.
Committee Observations

563 1t was important to accord a retired Auditor General retrement benefits
similar to those enjoyed by other state officers under the Retirement Benefits
(Deputy President and Designated State Officers) Act, 2015. Currently, after
serving for eight years in office, the Auditor General leaves office without any
retirement benefits, a situation that could compromise the independence of

the office, hence accountability and good governance in the public sector.
Committee Recommendations

564 The Committee recommends that Parliament amends the Retirement Benefits
(Deputy President and Designated State Officers) Act, 2015 to include retired
Auditor Generals among the persons entitled to the benefits conferred by the
Act.

Adequate Checks and Balances
Background and Context

565 The concept of checks and balances can be fraced to Montesquieu who

proposed the separation of governmental powers into three distinct branches:
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the executive, legislature, and the judiciary. He advanced that each arm
should have distinct powers in order to avoid the concentration of power in
one arm.

566 The chief purpose of checks and balances is to protect against abuse of
power by any arm of government and to safeguard a balance of power that
upholds accountability, equity, and good governance; generally, one that
upholds the rule of law. Centrally, the concept of checks and balances
prevents the concentration of power on any one arm of government and
advances mutual oversight between the different arms.

567 The provisions of the 2010 constitution have advanced the ideals of checks
and balances in the governance of the nation. However, it cannot be said
that Kenya has achieved the ideal balance of powers required. Undoubtedly,
the executive arm still holds considerable powers through a presidency
bequeathed with extensive oversight in the affairs of the other arms and
constitutional and Independent Offices. Importantly, the executive and the
legislature hold the bulk of powers on budgetary allocation at the expense of
the judiciary.

568 There was general consensus by the Committee that the Constitution makes
sufficient provisions to ensure adequate checks and balances in government.
It was imperative that these provisions are implemented to promote good

governance.
Summary of Submissions by the Public

569 The public, through memoranda proposed various solutions to the issue
including —
~ (i) Amend the Constitution to provide for the financial independence
of Parliament to protect state officers serving in Parliament from
manipulation by the Executive.
(i) Operationalize the Judiciary Fund as provided for in Article 173 of the

Constitution. This will accord the Judiciary autonomy in budgetary
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allocations allowing for the hiring of more judges and building of
more courts.

(if) A Judicial Ombudsman should be appointed to monitor and
evaluate corruption cases.

(iv)  Uphold the provisions of Article 259 of the Constitution requiring the
national government to adequately fund commissions and
Independent Offices and implementation be done by Parliament.
The funding should be according to their mandates and not the
whims of the Executive and Parliament.

(v)  Amend the relevant provisions of the Constitution to institute the
Parliamentary system of government in place of the current
presidential system since a Parliamentary system will be more

responsive, accountable and cheaper than the current presidential

system.
(vi)  Increase the funding to counties to 40% of the national revenue.
(vii)  Professionals and civil society should be consulted and play their part

in checking government without hindrance.
(viii)  Strengthen the Ombudsman office.

(ix) There should be a full audit of the Constitution to check on
duplicated roles e.g., role of county commissioners and regional
commissioners.

(x) Institutions, such as the OAG, EACC and NCIC, mandated to check
excesses, should be strengthened through increased budgetary
allocation and clarification of mandates.

570 The National Gender and Equality Commission submitted that there was a
lack of robust framework of checks and balances. They submitted that it was
important for the country to institutionalise a robust framework for checks and

balances to ensure the Government is held to account. In addition, special
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interest groups should be accorded an opportunity to hold the Government
and public sector to account at all levels.

571 KEWOPA proposed that all laws on anti-corruption be reviewed to enhance
penalties for corrupt practices by public officers and the private entities
concerned; the Judiciary to strengthen its internal mechanisms to enhance
speedy frials of cases; more resources be allocated to enhance digitalisation
as one way of fighting corruption; and the Public Procurement and Disposal
Act be enforced especially on affrmative action that require 30% of the public
entity resource allocation to be given to the marginalized categories (women,
youth, Persons with disabilities).

572 The KNCCI submitted that Kenya boasted a robust legal and regulatory
framework in all arms of the government on checks and balances but lacked
the good will for impleméntation. They proposed the empowerment of the
EACC with prosecutorial powers to address the rampant corruption and abuse
of office by state officers.

573 ICPAK proposed that, to ensure accountability and prevent the abuse of
power there needed to be a robust system of checks and balances. This
entailled empowering the Judiciary, Parliament, Commissions, and
Independent Offices and strict compliance to the provisions of Chapter 15 of
the Constitution, in particular Arficle 249 guaranteeing financial
independence of all Commissions and Independent Offices by having their
budget estimates approved by Parliament.

574 Mkenya Daima submitted that institutions such as Parliament, the Judiciary,
County Assemblies, EACC, various other independent institutions including a
free and fair press were crucial to strengthening democracy and providing
checks and balances. It would be imbér’rom to fortify theirindependence and
enable their internal accountability structures to function.

575 The Media Council of Kenya offered that the government should be at the

forefront in ensuring protection and freedom of expression, freedom of media,
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the promotion of responsible journalism and access to information as
envisaged in Articles 33,34, and 35 of the Constitution. They recommended the
strengthening of the role of the Council as an independent media regulatory
body independent of government, political and commercial interests.

576 The International Commission of Jurists submitted that the Constitutional and
legal frameworks on checks and balances were adequate, as such it was up
to each arm of government, State and public office to abide by their
Constitutional authority, function and obligation.

577 The National Council of Churches in Kenya recommended that the Executive
and Parliament should obey court orders and desist from disparaging the
Judiciary. Further, recognising that the future wellbeing of Kenya is predicated
on constitutionalism and the rule of law, the Council strongly recommended
that reading of the Constitution of Kenya be included as a unit in the basic

and tertiary education curricula.
Committee Observations
578 The Committee observed that —

(a) Article 249 (3) of the Constitution provides that all Constitutional
Commissions and Independent Offices should be adequately funded
to perform their functions and that the budget of each commission and
independent office should be a separate vote.

(b) Constitutional Commissions and Independent Offices currently present
their budgets to Parliament through the relevant parliamentary
Committees, except the - Judiciary and Parliamentary Service
Commission (Article 221).

(c) Developing innovative corruption prevention and punishment
mechanisms is important for a sustained fight against corruption.

('d) Several cases of contempt of court have been witnessed over time

indicating lack of due regard for the rule of law.
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Committee Recommendations
579 The Committee recommends that—

(a) The Constitution be amended to ensure compliance with court orders

by state and public officers by providing that a state or public officer
. shall promptly comply with a court order and where there is non-
compliance the court shallimpose appropriate sanctions.

(b) The Ethics and Anti-Corruption Commission Act, 2011 be amended to
review the qualifications and experience required for appointment as
Chairperson of the Commission to enhance the capacity of the
Commission to fight corruption.

(c) Parliament amends the Anti-Comuption and Economic Crimes Act,
2003 to provide that the Chief Registrar of the Judiciary shall maintain
a register of all persons convicted of corruption, bribery and other
economic crimes.

(d) The Statutory Instruments Act, 2013 be amended to compel regulation-
making authorities to adhere to the statutory timelines within which
they are required to develop and publish statutory instruments and to
set out sanctions for non-compliance. Further, where the relevant
authority has failed to make the required subsidiary legislation or any
statutory instrument any person may petition Parliament with a
proposal or draft of those instruments.

(e) Within one year of the adoption of this report, the National Cohesion
and Integration Commission (NCIC), National Gender and Equality
Commission (NGEC) and Kenya National Commission on Human Rights
(KNCHR) be merged, and their mandates be undertaken by the Kenya
National Human Rights and Equality Commission as established under

Article 59 of the Constitution.
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Related Matters
Balance of Legislative Powers of Parliament

580 Article 93 of the Constitution establishes the Parliament of Kenya, consisting
of the National Assembly and the Senate. The overall roles of Parliament
include legislation, oversight and representation.

581 The role of the National Assembly is provided for under Article 95 of the

Constitution while Article 96 makes provision for the role of the Senate.
Summary of Submissions by the Public

582 During the stakeholder engagement, the Council of Governors, while noting
' that the Senate represented the counties and served to protect the interests

of the counties and their Governments under Article 96 (1) of the Constitution,
proposed the expansion of the mandate of the Senate in considering,
debating and approving Bills concerning counties beyond the provisions of
Article 110 (1). It was their opinion that all the Bills that were passed by
Parliament concerned the County Governments.

583 Senator Tom Ojienda proposed that Articles 94, 95 and 96 of the Constitution
and the law making process in Chapter 8 be amended to acknowledge and
reinforce the superior legislative place and power of the Senate.

584 In a memorandum submitted to the Committee, Hon. Peter Kaluma, M.P.
proposed amendment of the Constitution to provide for the financial
independence of Parliament in the terms of Article 160 (4) or Article 250 (8) of
the Constitution to protect state officers serving in Parliament from

manipulation by the Executive.
Committee Observations
585 The Committee observed that—

(a) The Senate and the National Assembly have been engaged in several

litigations with regard to the extent of their respective legislative
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functions and particularly application of Article 110 on the procedure
for processing Bills concerning counties and money bills. In the eleventh
Parliament, the Speaker of the Senate sought the opinion of the
Supreme Court on the import of Article 110 (3) of the Constitution. In
the Advisory Opinion, the Supreme Court held that the consideration
of Bills to be passed by Parliament is not a unilateral exercise exclusive
to either of the two Houses, rather, the Speakers of both houses have
to engage and consult.

(b) In 2019, the Senate lodged a petition in the High Court (Petition No.
284 of 2019) to challenge the unilateral passage of 23 bills by the
National Assembly contrary to Article 110 (3) of the Constitution.

(c) The Constitutions makes provision for the National Assembly to
originate any bill, including a bill concerning county government and

v money bills. The Senate on the other hand may only originate Dbills

‘ concerning county governments.
(d) Parliament had drafted legislative proposals with the aim of
harmonising bicameral relations between the Houses. The Houses of
Parliament (Bicameral Relations) Bill, 2023 (National Assembly Bills No.
44 of 2023) was one such bill which was under consideration in

, Parliament. The principal object of the Bill is to give effect to Arficles
109, 110, 113, 114 and 118 of the Constitution. It seeks to foster the
bicameral relations of the Houses by prescribing procedures for
ensuring seamless consideration of the legislative business of both
Houses.

(e) In other bicameral legislative jurisdictions, such as the United States of
America, the Philippines, and Australia, the Senate has a longer tenure
than the House of Representatives. This is to reduce the turnover in the
legislature, make Senators responsible for legislative measures over

time and enhance their independence in decision- making.
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Committee Recommendations
586 The Committee recommends that —

(a) Parliament should fast track enactment of legislation to harmonise
bicameral relations between the Houses.
(b) The Constitution be amended to provide that the term of the Senate

shall expire on the seventh year from the date of the last election.
Recognition of Members of Regional Assemblies in Parliament

587 Article 93 of the Constitution establishes the Parliament of Kenya consisting of
the National Assembly and the Serjote. The overall roles of Parliament include
legislation, oversight and representation.

588 Article 2 (6) states that any treaty or convention ratified by Kenya shall form
part of the law of Kenya under the Constitution. Kenya ratified the Treaty for
the Establishment of the East Afican Community thus becoming a member of
the Community in 2000 when the Treaty entered into force.

589 Article 9 (1) of the Treaty establishes the East African Legislative Assembly
(EALA) as the legislative organ of the Community. Article 48 stipulates that the
Membership of the Community shall comprise nine members elected by each
Partner State whereas Article 50 provides that the National Assembly of each
Partner State shall elect, not from among its members, nine members of the
Assembly. Article 50 (2) (b) requires that the person to be elected as a member
of the Assembly be, among others, qualified to be elected a member of the

National Assembly of that Partner State under.its Constitution.
Summary of Submissions by the Public

590 Through a memorandum, Hon. Kennedy Musyoka Kalonzo, a Member of the
East African Legislative Assembly submitted that there was need to amend
Article 93 (1) to read that the Parliament of Kenya shall consist of the National
Assembly, the Senate, EALA, the Pan African Parliament and any future

regional assembly as the case may be. He also proposed that the Standing
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Orders of the National Assembly be amended to establish the Committee on
Regional Integration as a departmental committee. Further, it was his
submission that the Parliamentary Service Act should be amended to include
in the definition of the term member to include members of EALA and Pan
African Parliament. It was also his opinion that the annual budget of EALA as
contributed by Kenya should be included in the budget of the National
Assembly and be remitted directly to the EALA assembly.

Committee Observations

591 While members of EALA represent Kenya at the regional assembly they are

not accorded the same stature as members of Parliament in Kenya.
Committee Recommendations

592 The Committee recommends that the Constitution be amended to provide
for recognition of representatives in international legislative bodies of which

Kenya is a member.
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CHAPTER FOUR: FIDELITY TO THE LAW ON MULTIPARTY DEMOCRACY

593 The issue as framed under this theme was Fidelity to Political Parties/ Coalitions

and the law on multiparty democracy.
Background and Context

594 Political party formation and management is anchored on Arficles 91 and 92
of the Constitution that provide for the basic principles and legislation for
political parties. The individual right to form, join and seek public office in a
political party is anchored on Article 38 of the Constitution.

595 The place of political party discipline as a constitutional and political concept
in Kenya can be traced to the repealed parliamentary oriented constitutional
framework which found clear expression under the Political Parties Act 2007,
and the concept as it evolved into the current dispensation. Polifical party
discipline as expressed in different phrases as anti-defection; anti-floor crossing
(particularly in parliamentary systems); or any party hopping is a principle of
wide application which derives from the constitutional principle of multi-party
democracy and governance.

596 Against this background - political party discipline is an essential concept of
Kenya's constitutional and political framework. This assertion arises from the
fact that the Constitution places significant premise on political parties as
critical governance institutions. In the pre-election phase, they are channels
of recruitment of political leadership and for the decisive capture of political
power while in the post-election period, they provide the channels for
democratic dialogue and underpin the necessity of meaningful democratic
participation. Whereas they draw the lines of faction in the competitive pre-
election period, they temper the drastic consequence of majority dominance
by reinforcing the necessity of political dialogue in governance. Political Party
discipline is essential to the concept of multi-partyism which is the foundation

upon which the constitutional freedoms are built.
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Summary of Submissions by the Public

597 The proposals from the public include—
(i) amend relevant Acts to strengthen political parties’ internal democracy
and governance; |

. (i) legislate mechanisms preventing undue interference in party activities

and decision-making processes by external entities;

(i) enforce the provisions of the Election Act, 2011 that require a by
election to be held whenever a member defects to another party.

(iv) the capacity and independence of the RPP, PPDT, Internal Party
Tribunals and the Judiciary should be enhanced;

(v) amend section 14 of the Political Parties Act, 2011 to provide clarity;

(vi) amend Thga Political Parties Act, 2011 to provide clear provisions on “a
codlition party";

(vii) develop regulations to enhance enforcement of Political Parties Act,
2011

(viii) delink IEBC from conducting party nominations and determining
petitions arising from party primaries;

(ix) legislate mechanisms preventing undue interference in party activities
and decision-making processes by external entities; and

(x) amend the Political Parties Act, 2011 to provide for post-election
codlitions and how they can be entered into without antagonising the
existing coalitions.

598 Further, during stakeholder engagements, it was submitted that:

599 The Central Organisation of Trade Union (COTU) supported strengthening
political parties and proposed that there should be a direct nomination of a
workers' representative in Parliament by COTU (K) to ensure alignment with
workers' interests, independence and accountability.

600 The Independent Electoral and Boundaries Commission (IEBC) secretariat

maintained that the Constitution embodied principles and values that sought
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to institutionalise political parties. Arficle 91 of the Constitution provides for
basic requirements for a political party and includes; a political party must
have a national character; respect and promote gender equdlity; equity;
practice democracy through regular, free and fair elections within the party.
The Political Parties Act, 2011 operationalized arficles 91 and 92 of the
Constitution.

601 |IEBC secretariat posited that the primary democratic function of political
parties was to link the citizenry with the representatives and governance.
Political parties play a central role in selection. Political Parties nominated
candidates who participated in elections and defined the set of politicians
from which voters could choose. Candidate selection was a fundamental
process of a political party's engagement with its membership and the wider
electorate. Further, they were of the opinion that intra-party democracy was
essential for the creation and growth of well-functioning and sustainable
democratic institutions. Those political party primaries had been epitome of
challenges laced with strong undertones of nepotism, favouritism,
discrimination and corruption; contrary to the democratic intention to
exercise. As such, political party primaries could not be analysed without
looking at the characteristics of the political parties themselves. For instance,
the chaotic nature of party primaries was an outcome of the organisation of
the political parties, which had revolved around persondlities identified with
ethno-regional interests rather than institutionalism.

602 It was their opinion that there was a need to review the manner of enforcing
the Electoral Code of Conduct, including coordination and communication
with relevant government agencies, including ODPP and the NPS, among
others.

603 The Kenya Women Parliamentary Association (KEWOPA) position was that
fidelity to the sponsoring party was mandatory as per the Political Parties Act.

It further noted that Article 38 of the Constitution promoted several political
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rights. These included the right to form political parties, recruit members and to
campaign. On the other hand, citizens have rights to free, fair and regular
elections based on universal suffrage. It also noted that there was a need to
establish what was meant by fidelity.

604 KEWOPA made the following proposals;

(a) There appeared to be a lacuna in article 103 of the Constitution and
section 14 of the Political Parties Act.

(b) It was important to draw clarity in terms of when a member of
Parliament was deemed to have resigned from his/her political party
(See Article 103 (1) (ilia) and 103 (3) for the enabling legislation.

(c) A balance should be drawn in terms of the role of an elected leader
in opposition working on a development agenda with the government
of the day, and when they defy the party srcnc;l.

(d) Proposed to amend the political parties Act in section 14 to provide for
the clarity.

(e) There was a need to strengthen political parties to grow strong with
ideologies for their members to subscribe and always support the party
position on issues.

(f) Political parties should adopt clear and fair administrative procedures

to deal with the members when they cross the line.

605 The Sabaot Community was of the view that fidelity political party in Kenya
was influenced by a range of factors, including the country's political culture,
legal framework, and the behaviour of individual politicians. They proposed
enforcement of the existing laws and regulations governing political parties
and promotion of internal democracy within parties, including transparent and
fair internal elections. They also encouraged political parties to adopt clear
and principled ideologies to enhance transparency in campaign financing
and address corruption in politics. This would foster a culture of accountability

among political leaders and party members, promote national unity and
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discourage ethnically based politics in addition to encouraging public
participation in polifics.

606 The Centre for Multi-Party Democracy (CMD-Kenya) observed that in order fo
prevent interference with political parties/ coalitions, there was a need to
review the regulatory framework for parties. It further observed that there
existed a significant number of inactive parties that hardly participated in
elections and that the best practice was parties should be formed and
registered to participate in elections. Therefore, there was a need for a legal
mechanism to provide for the regular review of the performance of parties
with a view to deregistering the inactive ones when they fail to participate in
elections. The CMD- Kenya noted that, whereas the party constitutions
created the formal structures and processes, in reality they were not effectively
used to manage the internal party affairs. Thus, it was imperative that the party
structures and processes were made fo work seamlessly. In this regard, the
regulatory framework should be reviewed to provide for an administrative
mechanism to ensure routine monitoring and supervision of party officials, in
particular, and parties generally, to ensure adherence to the law, party
constitutions, rules and procedures.

407 The Kenya National Chamber of Commerce and Industry (KNCCI) in their
submissions were convinced that the law in place was adequate to address
the matter of preventing interference with political parties/codlitions and that
adequate disciplinary measures against members who go against their party

_have lately been seen at play with ODM acting against its members. Any

| person wishing to leave their political party or support another party should
resign and seek fresh mandate from the electorate. Moving forward, KNCCI
believed in political parties built on ideologies but not ethnic balkanisation.

408 The National Council for Persons with Disabilities (NCPWD) submitted that the
Candidates with disabilities went through a myriad of challenges as they

sought the electorate's nod and in the 2022 General Elections, about 586
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candidates with disabilities ran for different positions but seven of them were
successful.

609 NCPWD noted that the IEBC could sustain continuous sensitisation to debunk
stereotypes on persons with disabilities' ability to lead and endeavour to ensure
candidates with disabilities enjoyed political environments that were free of
violence and intimidation. Further, in line with Part 2 Section 4 (d) of the IEBC
Act 2011 on IEBC's role in regulating the process by which parties nominate
candidates for elections, there was great need to relook the processes by
which parties carried out nominations. In addition, the Council noted that, as
at the time of the presentation, 21 counties did not have a single nominated
MCA with disability and to solve that, it proposed an amendment to County
Governments Act to ensure that a county assembly ONLY qualifies as fully
constituted if they had nominated MCAs representing persons with disabilities.

610 The Political Parties Liaison Committee (PPLC) in its submission posited that the
Political Parties Act in its current form made it difficult for parties to discipline
errant members; especially the elected. Therefore, there should be clear
mechanisms on how to discipline and deal with representatives who had
defected from the parties that sponsored them both at the county assemblies
and national assemblies.

611 PPLC maintained that a political party must be enabled through appropriate
legislation to enforce party discipline and political sanity; clear timelines on
party disciplinary hearings and proceedings should be enacted into law; and
the Judiciary must have deadlines on hearing and determining suits
emanating from defections just as with election petitions. Past suits of this
nature had dragged on beyond the next general elections.

612 It was PPLC's submission that those political parties under the umbrella of the
PPLC played very crucial roles in promoting national cohesion, peace,
dialogue and unity in Kenya. By representing different groups within society

and facilitating communication and engagement, PPLC helped to ensure
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that all voices were heard, and that government policies reflected the needs
and priorities of citizens. Through continuous dialogue, consultation and
compromise, PPLC endeavoured to work towards common goals and
promoted a sense of national unity.

613 The Turkana Professional Association (TPA) noted that Kenya was a multi-
party democracy in which multiple political parties across the political
spectrum run for national elections as provided for under the Political Parties
Act No. 11 of 2011 and thus strong political parties were vehicles for a deeper
democracy in a country.

614 The TPA was of the conviction that fidelity to the intents and purposes of the
Political Parties Act No. 11 of 2011 specifically Section 14 (4) and (5) (q) to (e)
on resignation from a political party where a member of a political party was
presumed to have resigned by promoting the ideology. interests, or policies of
another political party or coalition.

615 Dr. Wilfred Mutubwa, an advocate of the High Court of Kenya and a scholar,
submitted that Article 85 of the Constitution allowed for one to move from a
political party to an independent candidate within the stipulated timeline of
90 days.

616 He submitted that the Independent Electoral and Boundaries Commission
(IEBC) had proposed to reduce the timeline for independent candidates to
submit their nomination papers from 20 days to 7 days and was in line with the
Elections (Amendment) Act, 2022, which was passed by Parliament in April
2022. This, he said, was in IEBC's argument that the reduction in the timeline
was necessary to prevent politicioné_from using the independent candidate
route as a way to circumvent party primaries. He reasoned that party hopping
weakened political parties, circumvented democratic processes and
fragmented the vote.

617 Dr. Mutubwa, however, averred that IEBC was incapable of settling

nomination disputes because it had a wide array of functions that have been
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accorded to it in the constitution. He maintained that the PPDT as established
was well suited for this function given that nomination disputes and majority of
pre-election dispuies fall within its jurisdiction, furthermore, it has enough
remedies at its disposal to dispose of nomination disputes. He proposed the
Constitutional amendment to repeal Article 88 (4) (e) and entrench the PPDT
in the Constitution with similar function.

618 The Institute of Certified Public Accountants of Kenya (ICPAK) submitted that
any politicians elected on a particular political party ticket should be
committed to the ideologies of the party that sponsored them to their
respective positions of power during elections. However, as provided in the
Political Parties Act, anyone who wished to change political party affiliation
must seek fresh mandate using the new political party; he/she has shifted
dllegiance (Section 5.4.3 of the Political Parties Act, 2011 highlights the
Deeming Provisions). These provisions should therefore underpin the
management and membership of political parties.

619 ICPAK believed that this was to ensure that democracy was enhanced, and
the politicians elected on different party tickets were able to deliver to the
people based on the ideologies that they sold to the people prior to their
election. In addition, it would also ensure that the ruling party does not weaken
the opposition thereby interfering with the mandate of providing oversight to
check the government excesses.

620 ICPAK was of the view that there was a need to enforce laws that protected
the independence of political parties and coalitions from interference. That
there should be no interference by the executive in elected leaders from
different parties and the need to implement Kriegler Report; among other
things.

621 It also advocated for an automatic pre- and post-election audit that comes
immediately before and after election and to establish a scheme of penalty

that covers a wide bracket of people who offend the provisions of the Political
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Parties Act. For instance, the individual hopping and the party that they join
should be penadlised to discourage party hopping. That would ensure the
protection of the integrity of political parties and coalitions that are essential
for a functioning democracy and Party hoppers should be dealt with as per
the law.

622 ICPAK further submitted that the Office of Registrar of Political Parties should
be strengthened, to make it independent so that it became the custodian of
political party fidelity and averred that Parties should focus more on ideology.
That would help in establishing a political philosophy that would stand
imespective of any amount of persuasion to decamp to other political
formations. '

623 ICPAK maintained that political parties should have equal opportunities to
access funding. Currently, the lion’s share went to the large parties leaving
others without funding. The architecture of funding for political parties should
be reviewed to consider this.

624 The Election Observation Group (ELOG) submitted that a legal regime was
required to govern political parties' nominations such as the proposed Political
Parties Bill 2020. In the alternative, that could also be addressed through
amending existing regimes like the election of party primaries and party
regulations of 2017. One of the issues that were not covered was the issue of
party lists for the MCAs and ELOG recommended that it needed to follow the
same principles and processes of public participation, elections and vetting
such as the one of the nominees of the National Assembly and the Senote_a.

625 ELOG also felt that if IEBC should be delinked from conducting parfy
nominations and hearing petitions arising from the same and that mandate
be vested to the Political Parties Disputes Tribunal (PPDT), it would allow the
IEBC to be part of the monitoring and management of coalitions and coalition

political parties.
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626 ELOG further averred that the Office of the Registrar of Political Parties (ORPP)
needed to be anchored under Chapter 15 of the Constitution as one of the
Independent Offices. It believed that the political agency of the country was
critical. ELOG further submitted that the ORPP had given figures indicating that
they had more registered members in political parties than even the
Independent Electoral and Boundaries Commission (IEBC) and it had declared
that it has 24 million registered members while the IEBC has 22 million.

627 The Inter Religious Council of Kenya (IRC) proposed enfrenching mechanisms
for effective operationalisation of the Election Offences Act, and the Election
Campaign Financing Act. Further, IRC proposed that IEBC should conduct a
campaign financing audit within eight months after an election, to make
public the nature of sources of campaign funds, and accountable utilisation
of funds. It was also the submission of IRC that political parties should clearly
develop and articulate party ideologies within the premise of the Political
Parties (Amendment) Act 2022.

628 To guard against political mischief for selective beneficial interests, the
Council proposed that a constitutional provision be made to forbid any
amendments to the election-related laws eight months before a General
Election.

629 For party discipline and growing political parties as institutions, IRC proposed
amendment to Sections 14 A, B, and C of the Political Parties Act to provide
that a by-election must be held where a member defects or is removed by
deeming him to have joined another party. To cure mischief, the amendment
should provide a six-month timeline for appeals and administrative justice.

630 Maendeleo Ya Wanawake Organisation recommended that there was a
need to enforce transparency and accountability measures for elected
officials, political parties by requiring them to disclose their funding sources,

expenditures, and their activities to the public.
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631 The Office of the Registrar of Political Parties (ORPP) submitted that the Political
Parties Act obligated political parties to observe and subscribe to a Code of
Conduct, but its implementation has been hindered by lack of specific
sanctions to be imposed on political parties/party members that infringe the
Code. It proposed that the sanctions be included in the Code and the
Registrar empowered to enforce sanctions on both parties and individual
party members. That would facilitate enforcement and ensure that there was
effectiveness in compliance.

632 Professor Githu Muigai, Attorney-General Emeritus similarly opined that a
Member of Parliament was obligated to remain loyal to the party that
sponsored him/ her for the full term of the House. If one disassociated from the
party, then he/she would be required to seek a fresh mandate from the
people.

633 The Trans-Nzoia County Communities’ Council submitted that they were
totally opposed to party hopping.

634 The National Council of Churches of Kenya (NCCK) observed that there were
concerns that had been raised with regard to interference with opposition
political parties by the government, and recommended implementation of
the processes and procedures provided for in the constitutions of the political
parties as well as the Political Parties Act 2011.

635 The Information Communication Technology Association of Kenya (ICTAK)
submitted that political choices must not be muzzled and that one was at
liberty to join a political party of choice.

636 The Kenya National Commission on Human Rights observed that political
parties were the fulcrum for democracy in the country. The Commission
however, observed that political parties had weak internal structures and that
there was a need for them to uphold good governance by abiding by

provisions of Article 91 of the Constitution and Political Parties Act.
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637 Mt. Kenya Jurists asserted that all efforts should be put in place to safeguard
multiparty democracy in Kenya and proposed that the Political Parties Act be
amended to provide that any member who has been removed from being a
member of a political party pursuant to the Political Parties Act can only
appeal at the PPDT with a final appeal lying at the High Court and that the
matter must be heard and determined by the PPDT within six (6)months of his
removal and the appeal to the High Court heard and determined within three
(3) months. It was their submission that removal of an elected member from a
political party was akin to an election petition as it dealt with a question of
representation.

638 Azimio la Umoja One Kenya Coalition noted that determination of the
majority and minority political party/coalition was by the citizen's votes at the
conclusion of a General Election. The move by a section of
elected/nominated leaders to disobey party rules by purporting to unilaterally
collaborate with competing political parties without consent/permission from
their parties had adversely affected party discipline and national character of
political parties.

639 They further noted that though it was a constitutional right of any person to
join any party, such a person must not be allowed to benefit from a sponsoring
party while promoting interests of a competing party.

640 The Azimio Coalition proposed the introduction of express provisions in
relevant statutes that compelled elected/nominated members who crossed
over to another party to seek fresh mandate from the people by amending
Article 130 of the Constitution and Section 14 of Political Parties Act. It also
proposed to have specific timelines in legislations suc_h as limiting court
processes to 60 days and amending the Constitution to compel/obligate the
Speakers of Parliament/County Assemblies to implement the decision of a
political party expelling an elected/nominated member without leeway within

14 days from the date of receipt of the request by the party unless the decision
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was successfully challenged by an aggrieved member in the appropriate
judicial process.

641 The Azimio Codlition also proposed the infroduction of a constitutional cap
on timelines for determination of party disputes and disciplinary processes, for
instance at 60 days to limit the discretion of the Judiciary.

642 Electoral Law and Governance Institute for Africa (ELGIA) submitted that
institutionalisation of political parties and development of strong vibrant
political parties in Kenya was yet to be fully realized. They observed that the
challenges facing the political party’s system in Kenya include internal party
democracy, strong party structures, regular and periodic party elections,
democratic nominations, mainstreaming of women and marginalized groups
among others.

643 ELGIA proposed that to strengthen the political parties there should be clarity
on the law on deeming and floor crossing to reinforce party discipline. Further
that the law on political parties should be streamlined with Elections Act to
ensure consistency and coherence of recent amendments to the two
legislations. This should include the enhanced role of the Office of the Registrar
of Political Parties in the nomination process by political parties.

644 Other proposals made by ELGIA include development of regulations under
the Political Parties Act; clarity on the role of Political Parties Liaison Committee
to enhance coordination with the Office of the Registrar of Political Parties and
that there should be a distinction between liaison and coordination under IEBC
Act and Elections Act, which should be convened by IEBC. Further that the
Political Parties Act should be reviewed to ensure implementation of the
recent court decisions on the Political Parties Fund and enactment of
regulations to ensure effective management of the fund.

645 The Kenya Conference of Catholic Bishops (KCCB) observed in its submission
that the culture of political defections and poaching of members from rival

camps undermined the spirit and principles of multiparty democracy. In
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addition, it prompted the passage of bad legislation and approval of bad
policies hence weakening the oversight role of the legislature, encouraging
~corruption and culture of betrayal as well as impunity.

646 KCCB proposed amendment to section 14A, B and C of the Political Parties
Act to provide that a by-election must be held when a member defects from
the sponsoring political party.

647 The Homa Bay Interfface Community Health Desk submitted that section 5 (4)
(3) of the Political Parties Act already had mechanisms of preventing
interference with political parties/codlitions as the provision laid grounds for
the management and membership of political parties. The justification was
that the democracy was enhanced both by the Ruling Party and the
Opposition, and not weakened in the delivery and oversight from both parties.

648 Hon. Amos Wako, Attorney-General Emeritus observed that multiparty
democracy in Kenya should be promoted. In this regard, if an elected
representative advances the interests of another party, he/ she shall be
deemed to have resigned from the party that sponsored him/her and should
therefore seek a fresh mandate from the electorate.

649 The National Parliamentary Caucus for Additional Counties (27 Members of
Parliament) observed that any persons or organs that engaged in any actions
that offend the democratic nature of the republic or persons who changed or
were deemed to have changed the party that nominated them for any
position, should lose that position. They recommended implementation of the
processes and procedures provided for in the constitutions of political parties
as well as the Political Parties Act 2011 to address concerns that have been
raised with regard to interference with opposition political parties by
government.

650 Kenya Kwanza Alliance stated that individual political parties should be
strengthened as key pillars for strong codlitions in Kenya. Secondly, it

maintained that multipartyism was a critical tool to the growth of democracy
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in Kenya. It was their submission that the choice to belong to any political party
was enshrined in Article 38 of the Constitution and must be respected.

651 It proposed strengthening of political parties through enhancing internal
structures, improving internal dispute resolution mechanisms, and educating
members on their rights and responsibilities.

652 Civil Society Reference Group advocated for the people to vote for the party
but not individuals as that were the surest way of ensuring inclusivity of all
cadres of public opinion and ethnic representation.

653 Representatives of the Nubian Community submiited that they advocated for
direct nomination of marginalised communities as they had not benefited
from political pbrﬁes over the years. They submitted that they could not win

elective positions because of their relatively small population.
Committee Observations
654 The Committee observed that—

(a) Article 91 of the Constitution provides for the basic requirements for
political parties, their institutionalisation and the development to be
strong vibrant entities. However, this was yet to be fully realized due to
challenges relating to internal party democracy, party structures, party
elections, nominations and inclusivity amongst others.

(b) It is a constitutional right for any person to join a political party.
However, the culture of political defections has undermined the spirit
and principles of multiparty democracy.

(c) The Political Parties ;\c’r, 2011 obligates political parties to observe and
subscribe to a Code of Conduct but its implementation has been
hindered by lack of specific sanctions to be imposed on political
parties/party members that infinge the Code by the Registrar of

Political Parties.
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(d) Most Political Parties do not participate in the general or by-elections,
yet they are instruments of democracy and political representation.
Failure to participate in elections implies that the party will not have
representatives in elective positions to advance the ideals of a party or
their members. Further, they cannot benefit from the Political Parties
Fund.

(e) Members of the Political Parties Dispute Tribunal serve on a part-time
basis. This could compromise their independence in carrying out their

mandate.
Committee Recommendations
655 The Committee recommends that—

(a) The Constitution be amended to promote multipartyism and fidelity to
Political Parties by entrenching procedures for resignation and
deregistration of members of political parties in seeking to ensure party
discipline.

(b) The Constitution be amended to include, in the basic requirements of
political parties, that every political party shall promote discipline within
the party, conduct its affairs in a manner that promotes democracy
and peaceful politics, and adheres to the values and principles of the
Constitution in the nomination of persons to appointive or elective
positions including Articles 27, 54, 55, 56, 57 and 100 of the Constitution.

(c) The Political Parties Act, 2011 be amended to establish the
Independent Political Parties Regulatory Commission as an
independent body that shall be responsible for the registration of
political parties and their office holders; the management of political
parties' fund; and such other functions as may be conferred on the

Commission by the Constitution.
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(d) The Constitution be amended to provide that once a person is
deregistered from a political party that person shall cease holding any
appointive or elective position held by virtue of such membership
including positions as a Member of Parliament, a county governor or a

member of a county assembly provided that —

(i) the procedures for deregistration shall adhere to the freedom of
expression set out in Article 33; the freedom of association set out in
Article 34; the political rights set out in Article 38; the right of fair
administrative action set out in Article 47; and the right to fair
hearing set out in Article 50 of the Constitution; and.

(i) the appeal mechanisms provided for have been exhausted.

(e) Article 181 of the Constitution be amended to include being
deregistered from a political party as one of the grounds for removal
of a county governor.

(f) Articles 103 (1) (e) and 193 (1) (e) of the Constitution be amended to
provide that where a member of parliament or a county assembly
resigns or is deregistered from that party as determined in accordance

with the Constitution, the office of the member shall become vacant.
Related Matter
Electoral Dispute Resolution (EDR)
Summary of Submissions by the Public

656 Electoral Law and Governance Institute for Africa (ELGIA) propdééd review of
the complimentary framework for Election Dispute Resolution among the key
institutions including the Judiciary, Political Parties Dispute Tribunal (PPDT) and
IEBC. Further they proposed a review of the legal and regulatory framework
for the conduct of EDR including aligning it to the elections calendar and
consolidating legal provisions on EDR for the main elements of Election

Administration including voter registration, boundaries delimitation,
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nomination and registration of candidates, campaign financing regulation,
conduct of election officials, the electoral code of conduct, mitigation of

election violence and election operations.
Committee Observations
657 The Committee observed that —

(a) There was need to streamline settlement of electoral disputes as a
means of expediting their resolution.

(b) There was need to review the framework for election dispute resolution
relating to the role of settlement of electoral disputes to IEBC as
provided for under Article 88 (4) (e) of the Constitution vis-a-vis those of
the Political Parties Disputes Tribunal under Section 40 of the Political
Parties Act, 2011.

Committee Recommendations

658 The Committee recommends that Article 88 (4) (e) of the Constitution be
amended to review the framework for election dispute resolution by removing
the role of settlement of electoral disputes, (including disputes relating to or
arising from nominations) from the Independent Electoral and Boundaries
Commission and conferring the mandate to the Political Parties Disputes

Tribunal established under the Political Parties Act, 2011.
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CHAPTER FIVE: ENTRENCHING FUNDS INTO THE CONSTITUTION
NGCDF, NGAAF and Senate Oversight Funds
Background and Context

659 The Constitution provides for mechanisms for the management of public
finances and sets out principles that guide all aspects of public finance in the
Republic. Additionally, Article 202 provides that Revenue raised nationally shall
be shared equitably among the national and county governments and that
County governments may be given additional allocations from the national
government's share of the revenue, either conditionally or unconditionally.
Further, Article 203 provides for equitable sharing of revenue outlining the
criteria in determining equitable shares.

660 The National Government Constituencies Development Fund is established
pursuant to section 4 (1) of the Nafional Government Constituencies
Development Fund Act, 2015. However, the fund has been the subject of a
number of litigations in Court. This is because the operationalisation of the fund
has been viewed to be in violation of the principle of separation of powers.

661 The National Government Affiimative Action Fund (NGAAF) was enacted
through Legal Notice No. 24 of the Public Finance Management Act, 2012
published on 13 February 2015. The Fund is governed by the Public Finance
Management Act, 2012, and Public Finance Management (National
Government Affirmative Action Development Fund), Regulations 2016. The
Fund is intended to address the plight of vulnerable groups through enhanced
access to financial facilities for socio-economic empowerment among
women, youth, Persons with Disabilities, needy children and elderly persons in
the country.

662 The Senate Oversight Fund is one of the funds proposed to be entfrenched in
the Constitution. His Excellency the President in a memorandum to Parliament

dated 9th December 2022 requested Parliament to consider establishing and

Report of the National Dialogue Commitiee (NaDCO)- November 2023 208



entrenching the Senate Oversight Fund in the Constitution alongside the
NGCDF and NGAAF. Additionally, a legislative proposal co-sponsored by the
Member of Parliament for Matungulu Constituency, Hon. Stephen Mule and
the Member for Gichugu Constituency, Hon. Githinji Gichimu was before the

National Assembly seeking to establish the Funds.
Summary of Submissions by the Public

663 The proposals received on the National Government Constituencies
Development Fund (NGCDF) include—

(i) entrench the Fund in the Constitution;

(i) establish guidelines on selection of committee. Other stakeholders
proposed that the Committee should be recruited competitively:

(i) Members of the National Assembly should have an oversight fund
instead of NG-CDF;

(iv) Article 96 (3) of the Constitution be amended to allow the Senate the
role of allocation and oversight of CDF Funds:

(v) there were various proposals on allocation to the fund as a proportion
of the national government revenue including 5%, 2.5% and 4.5%;

(vi) projects to be funded must undergo public participation;

(vii) delink the fund from Members of the National Assembly. Further, that
the fund to be managed by the national government executive;

(viii) some members of the public were of the view that the fund should be
abolished, and the earmarked resources reallocated to counties.

664 The proposals received on the National Government Affrmative Action Fund
(NGAAF) include—

(i) a group should benefit for ten years and then withdraw for others to
benefit;

(i) the Fund should be merged with NG-CDF and delinked from Members
of the National Assembly:

(iii) Fund administration should be under the Executive arm of Government;
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(iv) Funds should be taken to the counties;

(v) Fund should not focus on women only;

(vi) there should be a committee elected by virtue of capability and public
representation; and

(vii) some members of the public were of the view that the Fund was
unnecessary.

665 The proposals received on the Senate Oversight Fund include—

(i) enfrenchment of the fund in the Constitution to enable senators offer
proper oversight;

(i) enhancing the budget of the Senate to improve oversight as opposed
to establishing the Fund;

(iii) the Fund to be allocated more money and have its own staff and offices
within counties. Further, that the fund be made functional through the
necessary constitutional arrangements;

(iv) the Fund should be managed by the County Government Ward
Development Fund Board at the county level. The Fund Committees
should be at the ward level and project management committees at
the community level; and

(v) some members of the public were of the view that the Fund was
unnecessary, whereas others proposed that Ward Development Fund
be created instead, and ring fenced at 5% of county budget. The Ward
Development Fund should be delinked from management by MCAs.

666 The following is a summary of submissions made during stakeholders’
engagement—

667 The County Assemblies Forum (CAF) supported the enfrenchment of the
Funds in the Constitution.

668 The Sabaot Community supported enfrenchment of the National
Constituency Development Fund, the National Government Affirmative Action

Fund (NGAAF) and the Senate Oversight Fund (SOF) into the Constitution in its
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submission. Distributing Funds equitably to subsidiary levels of government or
local communities can have several benefits which include reduced regional
disparities, hence reduced regional inequalities. They maintained that
Constituencies were good avenues for directing resources to areas that may
have been historically marginalized or underserved.

4669 The Kenya Women Parliamentary Association (KEWOPA) supported
entrenchment of the National Government Constituencies Development
Fund, National Government Affirmative Action Fund and the Senate Oversight
Fund. It also proposed that the funds be made available through a

constitutional framework. In addition to this, KEWOPA further proposed-

(a) Nominated members in all the three legislative bodies to be allocated
at least not less than 10% of the amounts allocated to the elected
members to support activities in line with the constituency t‘hey
represent mainly women, PWDs, youth and marginalized communities;
and

(b) The resources should be directed towards realisation of Article 43 rights.

470 The Centre for Multi-Party Democracy (CMD-Kenya) submitted that although
the funds were declared unconstitutional by Courts, there was need to amend
the relevant legislation to make them compliant to the court's decisions i.e.,
ensure separation of powers fo ensure proper oversight.

671 CMD also submitted that the Funds were important to foster devolved
functions of the Counties and proposed that relevant legislations should be
amended to ensure that Members of Parliament only play the oversight role in
regard to the administration of the Funds.

472 The Kenya National Chamber of Commerce and Industry (KNCCI) also
maintained that the three Funds should be enfrenched in the Constitution as
a matter of priority. The Senate Oversight Fund was long overdue as the role

of a senator to oversight was curtailed by lack of Funds. It proposed that the
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oversight funds for senators and women representatives should be substantial
owing to the larger area of operation as compared to the constituency.

673 The Media Council of Kenya nofed in its submission the importance of
transparency and accountability mechanisms in the utilisation of the Funds by
establishing clear reporting structures and independent audits to ensure that
Funds were used effectively and efficiently.

674 1t advocated for safeguards to protect journalists, media practitioners and
media enterprises from undue influence or harassment when investigating and
reporting on fund-related matters.

6751t further proposed provisions that enable media access to information
related to these Funds, allowing them to inform the public and hold
accountable those responsible for managing the Funds.

676 The Turkana Professional Association (TPA) recommended the enfrenchment
of the NG-CDF and NGAAF into the Constitution to help Turkana benefit from
the principal objects and purposes for which the Funds were established under
Section 3 (a)-(p) of the NG-CDF Act No. 30 of 2015 and under Regulation 1 &
2 (a) to (h) of the Public Finance Management (National Government
Affirmative Action Fund), Regulations 2016 respectively. TPA stated that Funds
served to promote the national values of human dignity, social justice,
inclusiveness, equality, human rights, equity, non-discrimination, and
protection of the marginalized pursuant to Article 10 (2) (b) of the Constitution.

677 For effective service delivery, TPA proposed that NGCDF allocation be
increased from the current 2.5% to 5% of the National Annual Budget. TPA also
recommended Thé entrenchment of the Senate Oversight Fund into the
Constitution. The Senate has the friple responsibility of representing, allocating
resources, and oversighting state officers including county governance and
administration for the benefit of the people as per Article 98 (1) to (4) of the

Constitution.
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678 TPA further submitted that entrenching the Funds would empower the Senate
to deliver its mandate independently and without undue influence, determine
its oversight program of action, hold the executive accountable, and remain
effective champions to the objects of devolution as provided under Article 11
of the Constitution. TPA also submitted that more functions held by the
National government should be devolved so that funds follow functions at the
counties as enshrined in law.

479 The Maendeleo Ya Wanawake Organisation also supported the
enfrenchment of the NGCDF, NGAAF and the Senate Oversight Funds in the
Constitution recommended incorporation of women leaders from the ward,
Sub County and County level and that the fund should be used to address
issues such as teenage pregnancies, orphans, as well as drugs and substance
abuse. It maintained that the Senate Oversight fund should not only be used
to fulfil its oversight duties, but its impact/results must be felt at the grassroofs
level.

480 Independent Police Oversight Authority (IPOA) recommended fhe
entrenchment of funds into the Constitution. It appreciated what the National
Government Constituencies Development Fund (NG-CDF) had done and the
National Government Affirmative Action Fund (NGAAF).

481 The Institute of Certified Public Accountants of Kenya (ICPAK) was of the view
that the Supreme Court had pronounced itself on the matter and therefore
should be deemed settled. The National Government Affirmative Action and
the Senate Oversight Fund have similar structures and design as CDF;
therefore, their entrenchment could only be expedited within the context of
the Supreme Court's verdict.

682 Waijir South Leaders Forum community submitted that they had been side-
lined and that they had not felt the impact of NGCDF, NGAAF among other

devolved Funds.
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683 The Law Society of Kenya (LSK) averred that the Funds did enjoy popular
public support in terms of the work and impact within the communities and
constituencies, the challenge it faced was the various court decisions made
against the NGCDF.

684 They also submitted that the entrenchment of the Funds was facing the
question of whether the Funds would conform to the constitutional
architecture. There have been concerns on how to manage and meet the
constitutional principles that required the equitable sharing of revenue
between the counties and the National Government. There have also been
concerns about the vertical division of revenue and how those Funds would
be provided for within Article 202 to Article 206 of the Constitution.

685 It noted that although the proposed entrenchment of the funds into the
Constitution was well meaning and intended, there were several
insurmountable constitutional challenges to the establishment of any of such
funds under the Constitution and felt that there was a need to look at how to
achieve the very noble objectives that were intended to be realised by the
funds without necessarily going to or resulting in amending the Constitution vis-
a-vis the provisions of Article 95 of the Constitution on the role of Parliament;
representation and oversight.

686 Mkenya Daima in their submission opposed the entrenchment of NGCDF,
NGAAF and Senate Oversight Funds in the Constitution.

687 The International Court of Jurists-Kenya (ICJ) on their part submitted that they
were guided by the Supreme Court ruling that found _?hot the NGCDF was
unconstitutional because it entangled the Legislature into expenditure of
Funds that were not contemplated under the structure of the Government as
at the moment. Funds for local development should be channeled through
the national government directly or through the county governments. Bursaries

at the constituency level might be earmarked at the county level.
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688 The ICJ further submitted that the National Government Affirmative Action
Fund (NGAAF) and the Senate Oversight Fund also interfered with the
separation of powers.

689 Professor Githu Muigai, Attorney-General Emeritus, informed the Committee
that there was no justification for entrenchment of any Fund (NG-CDF, NGAAF
and the Senate Oversight Fund) in the Constitution. He further informed the
Committee that the National Government fund was in the National Treasury
and the Cabinet Secretary was its custodian, while at the county level the
County governor was the custodian and that any other fund had no place in
the constitutional architecture.

690 Hon. Amos Wako, Attorney-General Emeritus expressed reservations on the
entrenchment of Funds in the Constitutions and noted that it would not augur
well with the separation of powers as envisioned in the Constitution. He opined
that Parliament could not appropriate the Funds and executed the same. He
noted that there would be a serious conflict of interest.

691 The National Council of Churches of Kenya (NCCK) in its submission
recommended that the three Funds should not be established, and that the
existing Constituency Development Fund should be terminated altogether, as
it was in contravention of the Constitution. They averred that entrenchment of
the Funds would allocate a mandate to the Members of the National Assembly
and Senate that was not allocated by the Constitution, and which was inimical
to the principle of separation of powers whereby the implementer could not
oversight the same task with integrity.

692 The Kenya National Commission on Human Rights expressed its views and

~maintained that it agreed with the decision of the Supreme Court with regards
H’{O the entrenchment of the Funds.
693 Kenya Kwanza Alliance fully supported the entrenchment of the NGCDF for

the following reasons-
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(@) Keeps legislators in touch with the pulse of their constituencies
and a forum for continuous engagement on critical issues and
mobilisation to solve the problems in the spirit of collective action;
and

(b) The Funds have been instrumental in improving service delivery,

infrastructure, and livelihoods at the grassroots level.

694 They also submitted that the entfrenchment of NGAAF and Senate Funds in

the Constitution would bring about continuity and sustainability of the funds
regardless of the changes in the political leadership or priorities and enhance
accountability and transparency since the Funds would be subject to

constitutional provisions and oversight mechanisms.

695 Kenya Kwanza further submitted that entrenchment of the Funds would lead

to increased resources available for the Funds, as they would be allocated a
fixed percentage of the national revenue rather than being dependent on
the annual budgetary process. The Funds would improve the service delivery,
infrastructure and livelihoods of the beneficiaries such as women, youth, and

persons with disabilities, children, and the elderly and county governments.

696 The Kenya Conference of Catholic Bishops (KCCB) was of the view fhat the

management of the Funds violated the principles of separation of powers and
checks and balances and that the Senate Oversight Fund was not necessary
as the Senate committees were already catered for by the Parliamentary

Service Commission.

697 The KCCB recommended the amendment of the respective fund's Acts to

provide that Funds be managed by the executive branch of the counties or

the local National Government Administration.

698 The Azimio la Umoja One Kenya Codlition noted that the Legislature's

involvement in the Funds went against the principles of separation of powers,
checks and balances, conflict of interest, Article 10 on accountability and

good governance.
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699 The Alliance recommended that amendments to the Constitution be made
to provide that there were only two levels of government and that the Funds
could be shared vertically and horizontally.

700 The Coast Parliamentary Group (CPG) observed that NG-CDF and NGAAF
played a crucial role in development at the grassroots. They recommended
that the Funds be entrenched into the Constitution.

701 The Homa Bay Interfface Community Health Desk opposed the enfrenchment
of Funds in the Constitution noting that the role of Parliament was restricted to
oversight, representation, appropriation and legislation.

702 The Civil Society Reference Group observed that the entrenchment of Funds
may call for change in the governance system from presidential to
Parliamentary.

703 The Inter-Religious Council of Kenya noted that the cons’ri’ru’fiono!ify and
legality of the NG-CDF, and NGAAF had been challenged in court. IRC opined
that the Senate Fund should not be entrenched in the Constitution. The
Supreme Court Judgement in Senate verses Council of County Governors and
6 others (Petition 24 and 27 of 2019 (Consolidated)) [2022] KESC 57 (KLR) (7th
October 2022) (Judgement) held that County Assemblies were first-tier
institutions in oversight of counties, and the Senate was the second-tier
institution. IRC observed that if a Senate Fund was created and enfrenched
for oversight purposes, the County Assemblies would also demand for an
Oversight Fund too. They submitted that all these aforementioned Funds were
not necessary.

704 IRC further submitted that the budget allocation of the Senate should be
enhanced to improve oversight as opposed to establishing Funds to be
allocated to individual senators. Equally, there was a need to review the
functionality and effectiveness of all existing Funds.

705 The National Gender and Equality Commission (NGEC) made submissions in

support of entrenching NGCDF and NGAAF in the Constitution with an
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accountability framework to reduce duplication while expanding
opportunities for equity.

706 The Commission noted that the Constitution obligated the State to establish
mechanisms for the implementation of affimative actions and programs
focused on among others; the Special Interest Groups (SIGs) including women,
youth, PWDs, minority and marginalized groups, as well as promote equitable
development and distribution of resources and opportunities to the historically
disadvantaged areas. This required the establishment of a dedicated fund for
affirmative actions.

707 On the Senate Oversight Fund (SOF), NGEC supported the proposal on

. establishment of the Fund to facilitate the Senate to exercise its core mandate
of representing the interests of counties and their governments and making
laws that are informed by experiences and needs of the counties and their
governments.

708 The National Council for Persons with Disabilities (NCPWD) submitted that the
recent report by the Public Service Commission showed that persons with
disabilities were largely under-supported by government's empowerment
Funds. It noted that over the years, the number of persons with disabilities
benefiting from such Funds had been very minimal. In view of that, it proposed
the review of the NGCDF, NGAAF and the Senate Oversight Fund even as they
get enfrenched into the Constitution. NCPWD also proposed that the laws
establishing the Funds be amended to require that 5% of the Funds be set aside
for persons with disabilities and projects or services targeting persons with
disabilities.

709 Members of the National Assembly Hon. Otiende Amolo, the Hon. Samwel
Kiprono Chepkonga and the Hon. Murugara George Gitonga submitted that
the current legislative action to entrench funds in the Constitution began with
a co-sponsored legislative proposal by Hon. Stephen M. Mule, MP and Hon.

Robert G, Githinji. In response to the proposal by the two members of the
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National Assembly, the Parliamentary Joint Ad Hoc Committee on a legislative
proposal to amend the Constitution to Entrench Certain Specialised Funds was
established by concurrent resolutions of the National Assembly and the Senate
as adopted on 24™ November 2022. Pursuant to resolutions, the Ad Hoc
Committee was mandated to-

(i) Facilitate collation of views from Members of Parliament during debate
on the proposal and invite Members with similar or related proposals to
make submissions before the Committee;

(i) Invite, engage with and consider submissions from stakeholders and
relevant constitutional and statutory bodies with a law reform mandate,
including the Aftorney -General; and the commissions and
Independent Offices established under Chapter Fifteen of the
Constitution;

(i) In consultation with sponsors, attempt to develop and recommend a
harmonised version of the proposal arising from the submissions
received; and ‘

(iv) Report to the Houses of Parliament within ninety (90) days to enable the
speakers to decide and give direction on whether the legislative
proposal is to be published into a Bill or not to be proceeded with.

710 The committee was expected to table its report to the Houses within ninety
(20) days. The National Assembly resolved to extend the timeline for the
consideration of the proposal by a period of ninety (90) days from Tuesday,
111 April 2023. However, there was no concurrent resolution by the Senate to
extend the time for consideration of the Legislative Proposal, which made it
technically impractical for the Joint Ad Hoc Committee to discharge its
mandate. The tenure of the Committee lapsed on 11t July 2023.

711 As at this date, members of the National Assembly to the Joint Ad Hoc
Committee had developed a harmonized version of the proposal for

consideration by the Joint Ad Hoc Committee. However, the mandate of the
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Joint Committee lapsed before the legislative proposal was considered as
resolved by both Houses. The principal object of the Bill was to amend the
Constitution to entrench the following special fund into the Constitution -

(i) the Constituency Development Fund;

(i) the Parliamentary Oversight Fund;

(iii) the Affrmative Action Fund: and

(iv) the Economic Stimulus and Empowerment Fund.

712 The Billintended to amend the Constitution by introducing a new Article 204A
that proposed the establishment of the Constituencies Development Fund, the
Parliamentary Oversight Fund, the Affirmative Action Fund and the Economic
Stimulus and Enterprise Fund which s'hould consist of monies allocated from the
national government's share of revenue as divided by the annual Division of

Revenue Act pursuant to article of the Constitution.
Committee Observations
713 The Committee observed that —

(a) The NGCDF enjoyed popular public support in terms of the work and
impact within the communities at the grassroots level.

(b) The State is obligated under Article 27 (6) of the Constitution to take
legislative and other measures including affiimative action
programmes and policies fo redress any disadvantage suffered by
individuals or groups because of historical injustices.

(c) The promotion of an equitable society i.s one of the principles of public
finance as provided for under Article 20H1‘ of the Constitution.

(d) The programmes implemented through the Funds focused on among
others- Special Interest Groups (SIGs) including women, youth, PWDs,
minority and marginalized groups, as well as promoting equitable
development and distribution of resources and opportunities to the

historically disadvantaged areas.
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(e) In this regard, NGCDF and NGAAF are instrumental in implementation
of projects aimed at creating an equitable society through
decentralisation of funds.

(f) The entrenchment of these decentralized Funds in the Constitution
would ensure that the critical role they play in promoting national
development and empowerment of the vulnerable persons was
safeguarded. Further, this would guarantee avenues for facilitation
and implementation of the national government's functions in all parts
of the Republic pursuant to Article 6 (3) of the Constitution.

(g) The establishment of the Senate Oversight Fund in the Constitution
would ensure that Senate was adequately resourced to perform its
oversight functions as stipulated under Articles 94 and 96 of the
Constitution.

(h) The National Government Constituencies Development Fund Act, 2015
and the National Government Constituencies Development Fund
(Amendment) Act 2016 aimed at addressing the constitutional
principle of separation of powers where it had been found by the court
that the Fund was unconstitutional as it conferred on a member of
parliament the roles of implementation of projects (Executive roles) as
well as oversight.

(i) There was a need to establish clear demarcation and accountability
mechanisms on how the Funds can be utlized so as to avoid
duplication and overlap of the functions with ministries, departments
and agencies of the national government as well as county

governments.
Committee Recommendations
714 The Committee recommends that—

(a) The following Funds be enfrenched in the Constitution—
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(i) the National Government Constituencies Development Fund;
(i) the National Government Affirmative Action Fund; and

(i) the Senate Oversight Fund.

(b) Parliament should enact legislation to provide clarity on the purpose
of the Funds being exclusive national government functions under part

one of the fourth schedule to the Constitution.
Other Proposed Funds
Ward Development Fund

715 In addition to the three Funds under the consideration by the Committee, the
Ward Development Fund was proposed by stakeholders for enfrenchment in

the Constitution.
Summary of Submission by the Public

716 The County Assemblies Forum (CAF) proposed the establishment and
entfrenchment of the Ward Equitable Development Fund in the Constitution.
According to CAF, the Fund would take a form similar to the National
Government Constituency Development Fund and would seek to promote the
decentralisation of development within the counties by identifying projects
that were beneficial to the residents of the respective wards and the county

generally and provide a framework for the implementation of such projects.
Committee Observations

717 The Committee observed that Article 207 (4) (b) of the Constitution provides
for enactment of legislation for establishment of funds by counties and the

management of such funds.
Committee Recommendations

718 The Committee recommends the Ward Development Fund be established by

statute in accordance with Article 207(4) (b) of the Constitution.
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CHAPTER Si1X: ESTABLISHMENT AND ENTRENCHMENT OF STATE OFFICES

Background and Context

- 719 Kenya has since independence experienced three generic prototypes of
constitutional political systems. The pure parliamentary system was in place
between June 1963 and December 1964 when the first amendment to the
Kenyan constitution was enacted that transformed Kenya into a Republic

720 The first amendment ushered Kenya into a semi-presidential system where the
president doubled up as both the Head of State and Head of Government.
The system lasted from 1964 until 2007 when the Presidential elections were
disputed.

721 A hybrid system was adopted in 2008 as a peaceful solution to post-election
violence and wdas anchored on an amendment to the constitution that
created a National Accord of Power Sharing between the Party of National
Unity (PNU) and the Orange Democratic Movement (ODM) thus facilitating
inclusivity. The Hybrid government lasted until the March 2013 elections.

722 Kenya adopted a “Pure-Presidential” consfitution in 2010. This part of the
constitution was however suspended until after the 2013 elections.

723 Having experienced the three models of political systems, the country should
take stock and relook at the structure of governance with a view to adopt one
that upholds the national values and principles of governance as espoused

under Article 10 of the Constitution.
The Office of the Leader of the Official Opposition

724 The Constitution of Kenya 2010 abolished the Office of the Leader of Official
Opposition in Kenya. Thus, the opposition is represented in Parliament albeit as
minority party or coalition of parties.

725 Article 108 (1) provides that there shall be a leader of the majority party and

a leader of the minority party. Sub-Article 3 further provides that the leader of
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the minority party shall be the person who is the leader in the National
Assembly of the second largest party or coalition of parties.

726 His Excellency the President, in a memorandum to Parliament dated 9th
December 2022, proposed that Parliament amends Chapter 9 Part IV of the
Constitution to establish the Office of the Leader of Official Opposition.

727 Following discussions by both parties to the National Dialogue Committee,
there was a general agreement on the need to entrench this office in the
Constitution.

728 Following call for memoranda, the Committee received a number of

submissions on the sub-issue as summarised below:
Summary of Submissions by the Public

729 The following proposals were advanced by the public:

(i) the office be established and that the runners-up in a presidential
occupies the office;

(i) that the office of deputy leader of opposition be established alongside
that of official opposition;

(i) the office be entrenched in the Constitution or established through an
Act of Parliament;

(iv) the office holder to sit in the National Assembly or Senate. Further, that
the deputy opposition leaders should sit in the National Assembly or
Senate;

(v) the holder of the office to be in charge of and appoint persons to
institutions that offer oversight such as Auditor-General; and

(vi) such an office should also be established in counties.

(vii) those who opposed the establishment of the office submitted that
oversight could still be performed without an office or by strengthening
political parties, and that the establishment of the office would change

the structure of governance.
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730 During stakeholder engagements, the following was submitted to the
Committee:

731 KEWOPA, the Sabaot Community and Professor Githu Muigai, Afiorney
General Emeritus proposed that the office be established with a shadow
cabinet. KEWOPA was of a further view that the number of shadow cabinet
be capped and should have adequate technical and financial support.

732 The Centre for Multi-Party Democracy-Kenya recommended that the leader
of the opposition be reserved for the candidate with the second-greatest
number of votes in a presidential election. He/she should represent a coalition
with at least 20 percent of Parliamentary seats. The running mate should be
the deputy leader of the opposition. Both leaders should be domiciled in the
National Assembly since the Senate is concerned with devolution.

733 The Institute of Certified Public Accountants of Kenya (Ii:PAK) was of the view
that the occupant of the office should be the second-best candidate after
the election. ICPAK further submitted that alternatively, the office can be
created as a state office by inserting a new article 92 (A) the Leader of Official
Opposition to read as follows—

There shall be a Leader of Official opposition who shall be a state
officer.

The Leader of Official Opposition shall be the person—

i.  who received the second greatest number of votes in a
presidential election; and

i. Whose political party or coalition of parties has at least
twenty-five percent of all the members of the National
Assembly. .

734 |CPAK noted that the office would create a robust and balanced political
system in the country and resolve the situation of exclusivity creoted Iby winner-
takes-all.

735 The Kenya National Chamber of Commerce (KNCCI) observed that the
Office of the Leader of the Official Opposition would be one way of creating

national cohesion and will cure the conflicts that arise after elections by
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presidential candidate of the party or codlition that garners the second-
highest number of votes.

742 The Independent Policing Oversight Authority (IPOA) observed that the
creation of the Office of Official Opposition was necessary to address public
order situations that arise following each election and loss of lives as a result of
riots. It was their position that the office was a critical structure within the
country's democratic space.

743 The National Council of Churches of Kenya (NCCK) observed that there was
a need to take measures to provide for dignified opposition, and thus the
proposal for creation of the Office of the Leader of Official Opposition was a
step in the right direction. They recommended that Kenyans should be allowed
to have a discourse on the proposed position to determine its scope,
mandate, and sustainability.

744 Kenya Conference of Catholic Bishops (KCCB) noted that the Constitution
created an uncomfortable situation where the leader of the opposition does
not get to Parliament. This in their view was one of the factors that caused
conflicts after every election. They therefore proposed an amendment to the
Constitution to provide for the Office of the Leader of Opposition.

745 The Coast Parliamentary Group (CPG) supported the creation of the office
and proposed that the leader sits in the National Assembly while the deputy
leader of the opposition sits in the Senate.

746 Kenya Kwanza Alliance submitted that the Constitution fell short of providing
similar clarity on the full post-election fate of the minority side. They noted that
the Office was important in promoting inclusivity, strengthening oversight,
deepening democracy, and alleviating perennial problems experienced in
every electoral cycle. They proposed that Parliament consider a legislative
establishment of the office of the leader of the official opposition who will sit in

the National Assembly so that they can oversight government.
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747 Homa Bay Interface Community Health Desk proposed that the office should
be created in Parliament, with clear roles, through legislation.

/48 The Kenya National Commission on Human Rights (KNCHR) noted that
although the proposal to establish the office could address the winner- takes-
all scenario, it needed to be subjected to a referendum to be properly
enfrenched in the Constitution. The Commission therefore proposed that any
envisaged changes must strictly follow the Constitutional path; must involve
elaborate and effective public participation and have financial evaluation to
assure Kenyans that the amendment would not have a negative economic
impact on the cost of living and the economy.

749 The International Commission of Jurists (ICJ) stated that the Constitution of
Kenya does not envision a Leader of Official Opposition.

750 The Law Society of Kenya did not support the establishment of the Office of
Leader of Official Opposition, unless it is established in such a manner that
conforms to the Constitution and done in a manner that will promote the
achievements of the objects of the Constitution. LSK also submitted that the
establishment of the office will require the country to make a distinction of
whether to go the pure Presidential or Parliamentary route or a hybrid of the
two systems. In addition, the creation of such an office would require an entire
overhaul of the system of governance and would raise the questions of the
basic structure of the Constitution as was the case in Building Bridges Initiative
(BBI). In their view, this was not the route the country was prepared to go in
light of the challenges it was seeking to address at this particular point in time
and could create more disharmony.

751 Mkenya Daima was of the view that in the current structure, the opposition
was largely congregated and represented in the National Assembly. It was
therefore not automatic that the loser(s) of a presidential election represents

or leads the opposition. It would therefore be legally fraught to identify the
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“leader of the Opposition” in some instances. They therefore proposed
strengthening of political parties' accountability and funding.

752 The Azimio la Umoja One Kenya coalition was of the view that the fraditional
understanding of the Office of the Leader of Official Opposition was that it
could be domiciled in Pariament (Westminster Parliamentary system of
go'vernment)‘ Thus, creation of such an office would require a referendum as
per Article 255 of the Constitution.

753 Azimio Coalition position on entrenchment of state offices is based on the
necessity of transforming our governance system and particularly in creating
an executive that reflects Kenyan realities.

754 Azimio proposed the replacement of the current system led by a powerful
presidency with the national consensus arrived at the national constitution
conference popularly known as the Bomas draft and further developed in the
harmonized draft by the Committee of experts.

755 Azimio submitted that they supported a mixed executive system that shares
power between an elected president and a prime minister located in
parliament. The president who will be elected by universal suffrage will be the
head of State, symbol of national unity and promotes constitutionalism and
the rule of law. The prime minister will be the head of government, responsible
for policy and day to day running of government. The Prime minister will be the
person with the majority support in the National Assembly and accountable to
the people of Kenya through Parliament.

756 Azimio also submitted that the National Assembly will also have the leader of
opposition to provide checks and balances and also alternative policies.

757 Azimio further submitted that the proposed system will replace the winner-
take-all system. Azimio averred that the proposed system will require a
constitutional amendment through a referendum, and acknowledging the

current difficult economic times, the Coalition was wiling to wait for an
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opportune moment, when the economic situation in country permits, for such
a referendum to be held.

758 On entrenchment of state offices, the Kenya Kwanza was of the considered
view that the current economic status of the country, right after a general
election, cannot justify the economic costs and disruptions of holding a
referendum. Moreover, the Kenya Kwanza team considered any call for a
referendum a disingenuous scheme to resume the failed BBI constitutional
amendment initiative. The Kenya Kwanza team thus felt the country was not
ready for another round of BBI or expenditure on a referendum while most

Kenyans were struggling with a global recession.
Committee Observations
759 The Committee observed that —

(a) The Constitution of Kenya, 2010 shifted the country's governance
structure from a Parliamentary to a presidential system. In a presidential
system, the position of Leader of the Official Opposition is not provided
for, thus the second runner-up in the presidential election does not hold
a substantive position after the elections.

(b) Recognising the opposition asserts the value and legitimacy of
opposition parties as part of a country’s political system. It therefore
inhibits any attempts to establish a one-party regime and prevents
governments and incumbent majorities from suppressing opposition
voices or evading scrutiny. ‘

(c) The establishment and entrenchment of the office of the Leader of ?he
Official Opposition is important in enhancing inclusivity, strengthening
oversight, and deepening democracy in accordance with Article 10
(2) (b) of the Constitution. This will ultimately improve the governance

structures in the country.
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Committee Recommendations
760 The Committee recommends that the Constitution be amended to —

(a) establish the office of the Leader of the Opposition who shall be the

person —

(i) who is the leader of the largest party/codlition of political parties
which garnered the second greatest number of votes in the
immediately preceding presidential election; or

(i) the person designated to hold that office in accordance with a

coalition agreement

(b) Provide for two deputies to the Leader of Official Opposition.

(c) Further, provide that the remuneration and benefits payable to the
Leader of the Opposition and Deputy Leaders of the Opposition shall
be a charge on the Consolidated Fund.

(d) Additionally, provide that Parliament shall enact legislation to give

further effect to amendments to the Constitution.

761 The Committee further recommends that Pariament does enact legislation
to provide for —

(a) the functions of the Leader of Opposition which shall be to—

(i) represent the interests of the Opposition;

(i) provide an alternative policy agenda and constructive criticism of
government policies;

(i) promote transparency, accountability and good governance in
public affairs;

(iv) foster‘Eoopero’rion and constructive engagement between the
government and opposition in the pursuit of national interests;

(v) participate in state ceremonial functions and international

parliamentary events on behalf of the Opposition; and
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(vi) promote public awareness and understanding of the role of

opposition in a democratic state.

(b) Further, the legislation does provide for the procedure for appointment,
swearing in and removal of the Leader of the Opposition and Deputy
Leaders of Opposition and for facilitation of the Office of the Leader of
the Opposition including through access to necessary facilities,
resources and staff required for the effective discharge of the
functions.

(c)The Leader of Opposition shall nominate core cadre of staff of the
Office of the Leader of Opposition for recruitment by the Public Service
Commission.

(d) Operations and administration of the office shall be prescribed in an
Act of Parliament.

762 The Azimio la Umoja One Kenya Coalition recommends that, in a time to be
determined, a referendum be held to amend the Constitution with a view to

adopting a mixed system of governance that it proposed.
The Office of the Prime Cabinet Secretary

763 The Government through Executive Order No. 1 of 2023 created the Office of
the Prime Cabinet Secretary to assist the President and the Deputy President
in the co-ordination and supervision of Government Ministries and State
Departments. The Office further co-ordinates the National Government
legislative agenda across all ministries and state departments in consultation
with and for transmission to the Party/Coalition Leaders in Parliament.

764 The Committee agreed on the need to establish and entrench the office of
Prime Cabinet Secretary/Prime Minister in the Constitution.

765 Following call for memoranda, the Committee received submissions from the

public as summarized below:
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Summary of Submissions by the Public

766 The following proposals were made with regard to the establishment of the
office of the Prime Cabinet Secretary—

(i) ’rhre office be entrenched in the Constitution or established through an

\ Act of Parliament;

(i) Establish the office of one or two deputies.

(iii) Establish the office of a Prime Cabinet Secretary (head of government
and Cabinet) nominated by Parliament based on majority
representation in the National Assembly or by a Coalifion with the
majority.

(iv) The President, Deputy President, Prime Cabinet Secretary and deputy
should all run on the same ticket and be announced beforehand.

(v) The Prime CS to be the fourth in seniority after President, Deputy
President and Speaker, National Assembly and with supervisory
authority.

(vi) The office should be a non-partisan office filled through a competitive
process by the Public Service Commission.

(vii) The office holder should be appointed from a marginalized community
or special interest group and ensure compliance with the two-thirds
principle.

. . (viii) Create office of the Prime Cabinet Secretary and two Deputy Prime
Cabinet Secretary's as proposed in the BBI.

. (ix) Those who opposed the establishment of the office stated various
reasons including it is within the prerogative of the President to delegate
executive roles; creation of the office will change the structure of

- governance; functions of the office could be performed by the Deputy
President or a Cabinet Secretary; there should instead be a chair

coordinator of National and County Governments Committee.
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767 During stakeholder engagements, the following was submitted to the
Committee:

768 COTU (K) supported the establishment and entrenchment of the office of
Prime Cabinet Secretary in the Constitution for effective service delivery and
governance.

769 Professor Githu Muigai, Attorney General Emeritus, supported the
establishment and entrenchment of the Prime Cabinet Secretary as a way of
organising the Cabinet.

770 ICPAK submitted that the Office of the Prime Cabinet Secretary can be
entrenched as part of the Cabinet positions envisaged under Article 152 (1)
(d) of the Constitution (not fewer than 14 and not more than 22 cabinet
secretaries) that the President has leeway to appoint. ICPAK proposed that
the prime cabinet secretary may be mandated to appear before Parliament
to explain Governments' policy positions.

771 The Sabaot Community proposed the following roles for the office:
coordinator for government operations, crisis management, policy
implementation, interagency coordination, advisory role, accountability and
international relations.

772 KEWOPA supported the establishment of the Office of the Prime Cabinet
Secretary. However, they proposed that enabling legislation must provide for
its roles and functions to avoid conflicts with the office of the Deputy President.
They further suggested that the creation of the offices should take into
consideration the two-thirds gender principle.

773 The Centre for Multiparty Democracy Kenya recommended that the Prime
Cabinet Secretary should head the government business and be accountable
to parliament. The office once established would foster greater inclusivity and
cooperation among political parties thus promoting national unity and stability

since it will reduce the winner-takes-all nature of presidential contest. Further,
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they noted that the creation of the office would be useful to create two
Deputies Prime Cabinet Secretaries for purposes of inclusion.

774 The KNCCI submitted that the creation of the Office would expand
representation at national level to different e’rhhic groups and enhance
nationalism and cohesion.

775 Mkenya Daima observed that the President had elected to structure his
Cabinet with the position of a Prime Cabinet Secretary. They opined that this
should not be permanent and/ or constitutionally required. They proposed that
the President of the day should remain mandated to delegate executive roles
as he/she pleases.

776 The International Commission of Jurists (ICJ) stated that the Constitution of
Kenya does not envision the position of Prime Cabinet Secretary. They stated
that if such an office was to exist beyond an executive order, the same must
be well established within the Constitution.

777 The Law Society of Kenya (LSK) opposed the establishment of the office of
Prime Cbbinet Secretary for the same reasons as that of the leader of official
opposition. The LSK President referred to the decision rendered by the courtfs
on the Chief Administrative Secretaries' (CASs) case. The LSK pointed out that
when enacting the Constitution Kenyans were keen on having a lean
government, hence the creation of a maximum of 22 cabinet secretaries.
Additionally, they stated that creation of the office would bring out the
question of what functions it will be assigned, does it meet the constitutional
threshold in terms of the various court decisions on the issue, among other
issues. The Society averred that establishment of the office would be an
experiment that could create more divisions in the country.

778 Dr. Wilfred Mutubwa, an advocate of the High Court of Kenya and a scholar,
submitted that Article 152 of the Constitution explicitly outlines the composition
of the Cabinet. It includes the President, Deputy President, and a specific

range of Cabinet Secretaries, which is "not fewer than fourteen and not more
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than twenty-two Cabinet Secretaries. He pointed out that the appointment of
the office of the Prime Cabinet Secretary fell well within this constitutional limit
which underscored the legality of this office.

779 He was of the opinion that the title “prime" did not grant any special
consideration to the cabinet secretary appointed. He noted that Kenya was
a pure presidential system with the President as both the head of state and
government and changing the same required a constitutional amendment.
The role and responsibilities of the Prime Cabinet Secretary did not transform
the position into that of a Prime Cabinet Secretary, as the Prime Cabinet
Secretary's role primarily involved coordinating government functions. He
noted that the bffice of the Prime Cabinet Secretary in Kenya can serve as a
valuable mechanism for enhancing coordination, efficiency, and
effectiveness in government operations.

780 As to whether there was a need to entrench the office in the constitution or
rather establish an Act of Parliament, Dr. Mutubwa submitted that the office
was created by an executive order which was a relatively weak form of law,
and thus could be easily abolished by a future president. In order to give the
office more permanence and stability, it should be included either in the
constitution or a law enacted to govern and protect the office.

/81 He stated that entrenching the office in the constitution would give it more
permanence and stability, and therefore it would be very difficult for a future
president fo abolish the office without a constitutional amendment. This would
help to ensure that the office was not used for political purposes and protect
it from arbitrary changes. However, the disadvantage of entrenching the
office constitutionally is that it would become more difficult to amend the
Constitution than to pass an act of Parliament which implies that it would be
more difficult to make changes to the office when necessary and to hold the

office holder accountable.
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782 He further stated that the main advantage of establishing an Act of
Parliament is that it would be easier to amend than the Constitution. This
means that it would be easier to make changes to the office of the Prime
Cabinet Secretary if necessary. Additionally, establishing the office by an Act
of Parliament would make it easier to hold the office-holder accountable, as
the Act of Parliament could be repealed or amended more easily than the
Constitution. The disadvantage however is that it would not give the office the
same level of permanence and stability as enfrenching it in the Constitution,
and thus can be easily repealed.

783 To enhance checks and balances of the office, Dr. Mutubwa proposed that
the office should not be so powerful that it overshadows the office of the
president, but it should also have enough power to be effective. One way to
achieve this balance would be to give the Prime Cabinet Secretary the power
to advise the president on policy matters, but not the power to veto
presidential decisions. The Prime Cabinet Secretary should also be
accountable to Parliament, which could hold the officeholder to account for
any wrongdoing. The office holder should also have security of tenure. This can
be accomplished through giving the president the power to dismiss the Prime
Cabinet Secretary with the approval of Parliament.

784 Other factors such as duties of the office bearer in relation to other branches
of the government, relation with the president, responsibilities and powers of
the office should also be carefully crafted.

785 The National Council of Churches of Kenya (NCCK) observed that there was
appointed a holder of the office, yet the position did nof exist in the
Constitution. Thus, the proposed establishment of the office was a move to
legalize what already existed. They recommended that Kenyans should be
allowed to have a discourse on the proposed position to determine its scope,

mandate and sustainability.
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/86 The Kenya Conference of Catholic Bishops (KCCB) observed that the title and
the position of Prime Cabinet Secretary were confusing. It was their considered
opinion that the position was not necessary, and that Article 152 of the
Constitution should be observed.

/787 The Azimio la Umoja One Kenya Coalition was of the view that the position as
it stood was not constitutional and therefore not recognized. They stated that
the President had no power to create a cabinet other than the one provided
for in the Constitution of Kenya, thus creating the position of Prime Cabinet
Secretary would require amendment to Articles 130, 132, 152 and 153 among
others for the office to be tenable. '

788 The Kenya National Commission on Human Rights (KNCHR) noted that the
proposal to establish the office needed to be subjected to a referendum to
be properly entrenched in the Constitution. The Commission therefore
proposed that any envisaged changes must strictly follow the Constitutional
path; must involve elaborate and effective public participation and have
financial evaluation to assure Kenyans that the amendment would not have
a negative economic impact on the cost of living and the economy.

78?2 KNCHR proposed that any constitutional amendment should strive to

maintain a certain character or basic structure of the 2010 Constitution.
Committee Observations
790 The Committee observed that—

(a) Article 152 of the Constitution outlines the composition of the Cabinet
which shall not be fewer than fourteen and not more than twenty-two
Cabinet Secretaries. The office of the Prime Cabinet Secretary is one
such office established pursuant to this provision.

(b) The Office of the Prime Cabinet Sécre’rory was established vide
Executive Order No. 1 of 2023. The functions of the Office are to assist

the President and the Deputy President in the coordination and
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supervision of Government Ministries and State Departments; oversee
the implementation of National Government policies, programmes
and projects; coordinate national government legislative agenda
across all ministries for transmission to Parliament and supervise
technical monitoring and evaluation of govemmen"r policies, programs
and projects among other duties.

(c) The establishment and entrenchment of the Office will promote
inclusivity and diversity in leadership in accordance with Article 10 (2)
(b) of the Constitution.

(d) As the deliberations on the establishment of the office of the Prime
Cabinet Secretary progressed, the Committee noted that it would be
more appropriate to establish the same as the office of the Prime

Minister.
Committee Recommendations
791 The Committee recommends that —

(a) The Constitution be amended to establish the office of the Prime
Minister. The Prime Minister shall be nominated and, with the approval
of the National Assembly, appointed by the President.

(b) The Prime Minister shall —

(i) assist the President and the Deputy President in the coordination,
supervision, implementation and  supervision of national
government policies, programmes and projects across all
government ministries and state departments;

(i).coordinate the national government's legislative agenda across all
ministries and state departments; and

(i) perform any other function as may be directed by the President.

792 The Azimio la Umoja One Kenya Coalition recommends that, in a time to be

determined, a referendum be held to amend the Constitution with a view to
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adopting a hybrid/ parliamentary system that includes the establishment of

the Office of Prime Minister in the National Assembly.

Report of the National Diclogue Committee (Nabco)- November 2023 240



ey

- N P AR P A N AN Y W § P SR T TR TP I— — S— -
F « e - y i puin i b b e A R T T NS JEE VY T R T .

CHAPTER SEVEN: ISSUES THAT AROSE FROM PUBLIC PARTICIPATION

793 This chapter sets out proposals from the public that fall outside the Framed

Issues. The detailed memoranda are contained in Volume |l of this Report.
Issues related to the Judiciary

794 Amend the Constitution and relevant laws to make the Environment and
Land Court (ELC) and the Employment and Labour Relations Court (ELRC) part
of the High Court.

795 Amend Article 168 (1) of the Constitution to allow the Judicial Service
Commission to respond to minor infractions that may not require a
recommendation for the establishment of a fribunal.

796 Formalise the procedure for disciplining Judges through an amendment fo
the Judicial Service Act. '

797 The existing office of the Judiciary Ombudsman should be restructured or
entrenched in the Judicial Service Act.

798 Increase the minimum experience required of a Judge of the Supreme Court
from fifteen (15) years to twenty (20) years.

799 Increase the minimum experience required of a Judge of the Court of Appeal
from ten (10) years to fifteen (15) years.

800 Amend the Constitution and relevant statutes to provide for specific duties of
the Deputy Chief Justice.

801 Amend the Constitution or relevant statutes to provide clarity on who chairs
the Judicial Service Commission meetings during a vacancy in the office of
the Chief Justice.

802 Increase the number of Supreme Court Judges from seven (7) to eleven (11).

803 Include refired Judges as members of the Judicial Service Commission.

804 Amend Article 173 of the Constitution to allow the Supreme Court to have ifs
budget.
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805 The Judiciary Fund should be at least 3.5% of the annual national budget and
enfrenched in the Constitution.

806 Amend the Constitution and Judiciary Fund Act to make the Judicial Service
Commission one of the beneficiaries of the Judicial Fund, with Judicial Service
Commission being entitled to some percentage of the amount paid to the
Judiciary Fund.

807 The Chief Registrar of the Judiciary (CRJ) should be responsible for managing
the funds from the Judiciary Fund without seeking further approval from the
Conftroller of Budget.

808 Delink the office of the Chief Registrar of the Judiciary from the office of the
Secretary of the Judicial Service Commission. The Secretary should be
appointed by the Judicial Service Commission and serve as its CEO and

Accounting officer.
Committee recommendations
809 The Committee recommends that—

(a) The Constitution be amended to provide that the Environment and
Land Court (ELC) and the Employment and Labour Relations Court
(ELRC) shall be part of the High Court.

(b) The High Court shall establish divisions to handle employment and
labour relations matters.

(c) The JSC submits a legislative proposal to Parliament for consideration
on the procedure for disciplining Judges.

(d) The Kenya Law Reform Commission review the Constitution and
relevant statutes and propose amendments for consideration by

Parliament.
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Devolution Related matters

810 The National Treasury should be established as an independent institution
separate from the Ministry of Finance to serve both levels of government
effectively.

811 The approval of withdrawals from the County Revenue Fund by the Controller
of Budget (CoB) should be at the county or regional CoB offices/level and not
the national office/level.

812 The Committee recommends that the Controller of Budget shall consider
decentralising its functions to the counties.

813 Anchor the National and County Government Co-ordinating Summit in the
Constitution.

814 Anchor the Council of County Governors Secretariat in the Constitution and
secure its financing.

815 Amend Article 240 of the Constitution to provide for the representation of
county governments, through one of the governors, in the National Security
Council.

816 The national government should release funds to counties fo support the
county policing authorities, which are critical structures in the counties on
matters of security.

817 Laws allowing counties to borrow and raise external debt should be reviewed.

818 50% of the previous year's audited budgets should be allocated to devolved
functions.

819 County Executive Committee members should be required to appear and

answer questions on the floor of the county assemblies.
Committee recommendations
820 The Committee recommends that—

(a) The Controller of Budget shall digitize requisitions and approval of

withdrawals from the County Revenue Fund to improve efficiency.
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(b) Parliament shall enact legislation to entrench the Council of Governors
Secretariat in law.
(c) County Assemblies may consider having County Executive Committee

members answer questions on the floor of the county assemblies.
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CHAPTER EIGHT: LISTOF COMMITTEE RECOMMENDATIONS
Electoral Justice and Related matters
Restructuring and reconstitution of the IEBC
821 The Committee recommends that—

(a) The First Schedule to the Independent Electoral and Boundaries
Commission Act, 2011 be amended to establish a Selection Panel

consisting of the following persons —

(i) two persons nominated by the Parliamentary Service Commission,
representing the Maijority party or coalition of parties and minority
party or coalition of parties;

(i) three persons nominated by the Political Parties Liaison Committee
of whom —

(1) one shall be from a party other than a parliamentary party or
codlition of parties;

(2) one shall be from a parliamentary party or codlition of parties
forming national government; and

(3) one shall be from a parliamentary party or codlition of parties
not forming national government.

(i) one person nominated by the Law Society of Kenyaq;
(iv) one person nominated by the Institute of Certified Public
Accountants of Kenya; and

(v) two persons nominated by the Inter-religious Council of Kenya.

(b) The Independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that the respective nominating bodies shall select
the nominees for appointment through a competitive and transparent
process and ensure that no more than two-thirds of the nominees are

of the same gender.
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(c) The Independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that in nominating, the persons to the Selection
Panel the respective nominating bodies shall ensure that no more than
two-thirds of the nominees are of the same gender.

(d) The Independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that the Selection Panel shall within ninety days
of appointment finalize the recruitment and forward the names of
nominees to the President. The tenure of the selection panel may be
extended by a resolution of Parliament.

(e) Section 6 of the Independent Electoral and Boundaries Commission
Act, 2011 be amended to include experience in information and
communication technology and accounting as professional
qualifications for appointment as a member of the IEBC.

(f) The Independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that the secretary of the IEBC shall hold office for
a term of three years and may be eligible for re-appointment for one
further term of three years.

(9) The IEBC shall after every general election review ifs operations and
make the necessary changes required to makes its operations more
efficient, effective, transparent and accountable.

(h) The IEBC shall within three months of its reconstitution develop internal
guidelines delineating the administrative and policy responsibilities of
the Chairperson and Commissioners and fns’ri’_rg’rionol guidelines on
administrative and policy functions.

(i) Article 138 of the Constitution be amended to provide for the role of the
commissioners of the Independent Electoral and Boundaries
Commission to verify the count of the presidential election results
before declaration of results by the Chairperson of the Independent

Electoral and Boundaries Commission.
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(i) Amend the Elections Act, 2011 to provide for processing and
declaration of resulfs.

(k) In order to foster national cohesion, reconciliation and hasten healing
over the 2022 presidential elections dispute, notwithstanding the
veracity of the various claims made by Ms. Cherera, Mr. Nyang'aya,
Ms. Masit and Mr. Wanderi, their matter should be referred to H.E. the
President William Ruto and Rt. Hon. Raila Odinga for an amicable

settlement, preferably out of Court.
Boundaries delimitation
822 The Committee recommends that—

(a) Article 89 of the Constitution be amended to provide that where for
any reason the review of the names and boundaries of constituencies
by the Independent Electoral and Boundaries Commission is not
completed within the time stipulated under Article 89(2) or where there
are justifiable reasons for the extension of the period for review,
Parliament may extend the period provided for under Article 89(2) of
the Constitution by a resolution passed by the National Assembly, with
the support of a majority of all the Members of the Assembly; and the
Senate, with the support of a majority of all the county delegations.

(b) The procedure for delimitation of the boundaries be provided for in the
Independent Electoral and Boundaries Commission Act, 2011.

(c) Parliament shall within six months of the adoption of this report enact
the County Boundaries Bill, 2023 to provide a legislative framework for
review of the County boundaries as provided for under Article 188 of
the Constitution.

(d) The IEBC to undertake boundaries delimitation of constituencies and

wards as provided for under Article 89 of the Constitution.
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(e) The National Cohesion and Integration Commission investigates the
claims of perceived marginalisation and discrimination by Sabaot
Community living in Bungoma and Trans Nzoia Counties; residents of
Waijir South Constituency, Tiaty Constituency and Teso, Kuria and Suba
Communities, with the objective of ascertaining the claims and extent
of the marginalisation and discrimination and make proposals for
promoting inclusivity and peaceful coexistence amongst different

communities.
Audit of the 2022 presidential election
823 The Committee recommends that—
(a) With respect to evaluation of the 2022 electoral process —

(i) Within twenty-one days of the adoption of this report by Parliament,
the leadership of the majority and minority coalitions shall appoint a
panel to evaluate the 2022 electoral process.

(i) The Panel shall consist of six experts. The majority and minority parties
or codlition of parties shall each nominate three experts.

(i) The Panel shall jointly appoint a reputable firm or a consortium of
firms to undertake the evaluation. If there is no agreement on the
joint appointment of a firm, each side of the panel shall appoint a
reputable firm to undertake the evaluation. The two firms shall
coordinate the evaluation process.

(iv) After the conduct of the evaluation process, the Panel shall
harmonize the findings of the two firms and submit the harmonized

report to Parliament.

(b) With respect to evaluation of the electoral process under Article 88(4)
(h) after a general election, the Elections Act, 2011 be amended to

provide for the scope of the evaluation, financing, and reporting.
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Related Matters
Electoral Legal Reforms
824 The Committee recommends that—

(a) Electoral laws should be enacted at least eighteen months fo a

general election.

(b) Parliament amends the Elections Act, 2011 and the Independent
Election and Boundaries Commission Act 2011 to repeal the various

provisions of the Acts that were declared unconstitutional by the court.
Time for Resolution of Presidential Election Petitions

825 The Committee recommends that Article 140 (2) of the Constitution be
amended to increase the fimelines within which the Supreme Court shall hear
and determine a petition challenging the validity of presidential election from

fourteen (14) days to twenty-one (21) days.
Funding of the IEBC

826 The Committee recommends that Parliament shall ensure that the IEBC is
adequately funded to perform its functions with respect to the holding of
general elections as well as other functions related to the continuous

management of the electoral process under Article 88 (4).
Holding Elections on Different Dates

827 The Committee recommends that the IEBC conducts a comprehensive
review of the past three general elections with a view to recommending to

Parliament the viability of staggering the elections.
Security of Election Officials and Related Challenges

828 The Committee recommends that the security of election officials should be

guaranteed before, during and after elections.
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Voter Registration and Maintenance of the Voters Register
829 The Committee recommends that —

(a) The IEBC shall within six months upon reconstifution undertake a
comprehensive audit of voters register and publicise the results as per

law.

(b) The Elections Act, 2011 be amended to align the terminology in the
Act and the provisions of Article 88(4) (f) of the Constitution in relation

to the responsibility of IEBC to register candidates for election.
Campaign Financing
830 The Committee recommends that the IEBC shall within one year of its

reconstitution submit to Pariament the Election Campaign Financing

Regulations.
Ovutstanding Constitutional Matters
Article 43 of the Constitution, the Cost of Living and related issues
831 Azimio la Umoja One Kenya Coalition strongly recommends—

(a) Reduction of VAT on petroleum products by 50% from the current 16%
to 8%.
(b) The scrapping of the Affordable Housing Levy.

832The Kenya Kwanza Allance strongly disagrees with  Azimio's
recommendations on reduction of VAT on petroleum products by 50% from
the current 16% and the scrapping of the Affordable Housing Levy, citing the
advice from the Cabinet Secretary of the National Treasury and the current
state of economy.

833 Having noted the recommendations of the Azimio la Umoja One Kenya

Codlition and the Kenya Kwanza Alliance, the Committee recommends that
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(a) The National and County Governments shall rationalize their
expenditure for the next three years to allow the economy to recover

as follows—

(i) The National Executive, Parliament, Judiciary, County Executives,
County Assemblies, Constitutional Commissions and Independent
Offices should reduce their travel budget by fifty percent (50%).

(i) SRC to review the Daily Subsistence Allowances (per diem) for State
and Public officers with a view to reducing by thirty- percent (30%).

(iii) All State and Public officers to travel in economy class for flights of
not more than four (4) hours.

(iv) Fully implement the government circular (Reference No.
OP/CAB.304/018 dated June 29, 2023) on the size of government
delegations. _

(v) Reduce allocations to hospitality and office general supplies by fifty

percent (50%).

(b) Parliament shall fast track consideration and enactment of legislation
relating to the war on cormruption and enhancing integrity among
public officers.

(c) Parliament shall amend Article 203 (2) to provide that, for every
financial year, the equitable share of the revenue raised nationally that
is allocated to county governments shall not be less than twenty
percent of all revenue collected by the national government.

(d) The National and County Governments shall adopt the Zero-Based
Budgeting approach to enhance accountability, rapidly reduce
wastage of public funds and address the challenge of incremental
budgeting.

(e) Tne Advisory Committee on the Power of Mercy shall advice the
President on interventions that will facilitate decongestion of prisons as

a criminal justice reform issue as well as a cost cutting measure. In
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addition, Parliament shall review criminal justice laws and enact
legislation to provide for non- custodial sentences including community
service and probation where appropriate.

(f) The Pending Bills Verification Committee shall fast-track review of
pending bills and facilitate the settlement of genuine bills.

(g) The Ministry of Interior & National Administration shall operationalize the
Public Benefit Organisations Act, 2013 within ninety days of adoption of
this Report with a view to enabling Civil Society Organisations (CSOs)
to mobilise resources to cater for social programmes within the
community.

(h) The National Government shall review and develop national policies
relevant to enhancement of agricultural production and
manufacturing capacity to reduce overreliance on imports that has
drained the foreign exchange reserves.

(i) The Ministry of Labour and Social Protection shall —

(i) expand the scope of the Social Protection Fund to include all
legitimate beneficiaries such as indigents, persons with severe
disabilities and older persons;

(i) in consultation with the Nation Council for Persons with Disabilities
collect and collate up to date data on persons living with disabilities;

(i) adopt the use of technology to ensure that recipients of monies
from the Social Protection Fund are legitimate beneficiaries; and

(v} in consultation and concurrence with the National Treasury, review
upwards the allocation to all beneficiaries under the Older Persons
Cash Transfer (OPCT) programme. The National Treasury to consider
reallocating the savings made from the reduced government
expenditure on Daily Subsistence Allowance for state and public

officers by 30% towards an increase of allocations under the OPCT.
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(i) The National and County Governments shall provide food to schools
and invest in boarding schools in arid and semi-arid regions to enhance
student retention and promote education.

(k) The National and County Governments shall freeze establishment of
new State Corporations.

(I) The National Government shall within three months of the adoption of
this report undertake audit of the operational and financial efficiency,
viability and sustainability of State-Owned Enterprises.

(m) The Ministry of Energy and Petroleum in liaison with the National
Treasury shall reduce the Road Maintenance Levy and the Anti-

adulteration Levy as tabulated below—

Cost ltem Current Levy Reduction New Levy
(KShs/litre) (KShs/litre) (KShs/litre)
Road 18.00 5 13.00

Maintenance Levy

Anfti-adulteration 18.00 3 15.00
Levy

(n) The National Government shall finalize transfer of all devolved
functions specified under the Fourth Schedule to the Constitution and
provide for concomitant resources to the County governments within
six months of the adoption of this report. These include functions
relating to water, agriculture health, roads, tourism and wildlife that are
stil being undertaken by the national government. In addition,
Legislations that impede devolution should be reviewed.

(o) Parliament shall enact legislation to establish the National Economic
and Social Council (currently established vide Executive Order No. 2 of

2023) as a multisector consultative body and in so doing consider,
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whether to merge the functions of the Council with those of the Vision
2030 secretariat. This process will be undertaken within the context of
the review of SAGAs and SOCs with a view to ensuring the objectives
of the Council to franscend different administrations.

(p) The National Government, in consultation with the county
governments shall finalize classification of all roads with a view to align
the attendant budget to the respective governments.

(a) The constituting Acts of Regional Development Authorities (RDAs) shall
be amended to provide for the representation of county governments
in the Boards of RDAs operating in the Counties.

(r) County governments shall s’rr'ic’rly adhere to the provision of section 107
(2) (b) of the Public Finance Management Act, 2012 which requires
that over the medium term a minimum of thirty percent of the county
government's budget shall be allocated to the development
expenditure; and paragraph 25 (1) (b) of the Public Finance
Management Act (county government) Regulations, 2015 which
requires that the wages and benefits for public officers should not
exceed 35% of the county government’s total revenue.

(s) The National Government shall develop a Policy on productivity,
wealth creation and shared prosperity to foster and ensure a
conducive policy environment for industrial development and
productivity through incentives for building and promoting local
manufacturing, reduction in the cost of energy, improved
infrastructure, ease of doing business including simple, clear, fair, and
user friendly tax system, among others.

(t) The National Treasury shall by February 2024 undertake and complete
a comprehensive review of the national tax policy and taxation regime
with the objective of evaluating all tax instruments, enhancing tax

revenue, expanding the tax base, lowering tax burden on Kenyans,
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improving revenue collection, with a view to make Kenya a
competitive investment destination.

(u) Parliament shall fast-tfrack the passage of the Economic and Social
Rights Bill, Senate Bills No. 7 of 2023 for the purpose of enabling citizens
to access socio-economic rights guaranteed under Article 43 of the
Constitution.

(v) The National and County Governments shall invest in modern water
harvesting technologies to enhance irrigation agriculture to mitigate

against effects of climate change on rain fed agriculture.
Implementation of the “two-thirds gender rule”
834 The Committee recommends that-

(a) The Multi-Sectoral Working Group on the Redlisation of the Two-Thirds
Gender Principle under the Ministry of Public Service, Gender and
Affirmative Action to finalize its work, and recommend a framework of
implementation of two-thirds gender principle and submit its report to
Parliament for consideration.

(b) The Working group considers the following two proposals as they

engage with stakeholders on the matter.

Option 1
Adopt the principle under Article 177 as follows —

(a) on the basis of proportional representation by use of
party lists as provided for under Article 90;

(b)Jcomprise candidates who stood for election with
precedence being given to candidates who received
the greatest number of votes.

Option 2

Double the number of women seats from the counties to
the National Assembly from forty-seven (47) to ninety-
four (94) while retaining the 290 elected from the
constituencies and the twelve (12] nominate from the
party lists. Use the top-up list to address any shortage in
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the number of women in the National Assembly that
may arise by application of the formula.

Governance issues: National unity/inclusivity in public appointments
835 The Committee recommends that —

(a) The Kenya National Human Rights and Equality Commission to be
established following the merger of KNCHR, NGEC and NCIC should
deal with the issue of inclusivity, equality, ethnic diversity and national
cohesion.

(b) While undertaking its oversight mandate through vetting of state and
public appointments, Pariament shall ensure compliance with. the
constitutional requirements provided for under Articles 10 and 232 of

the Constitution including ethnic diversity and inclusiveness.
Related Matters
Impeachment of Governors

836 The Committee recommends that Parliament shall fast track enactment of a

legislation to give a comprehensive guide to the impeachment process.
Retirement Benefits for the Auditor General

837 The Committee recommends that Parliament amends the Retirement Benefits
(Deputy President and Designated State Officers) Act, 2015 to include retired
Auditor Generals among the persons entitled to the benefits conferred by the
Act.

Adequate checks and balances
838 The Committee recommends that—

(a) The Constitution be amended to ensure compliance with court orders
by state and public officers by providing that a state or public officer
shall promptly comply with a court order and where there is non-

compliance the court shall impose appropriate sanctions.
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(b) The Ethics and Anti-Corruption Commission Act, 2011 be amended to
review the qualifications and experience required for appointment as
Chairperson of the Commission to enhance the capacity of the
Commission to fight corruption.

(c) Parliament amends the Anti-Corruption and Economic Crimes Act,
2003 to provide that the Chief Registrar of the Judiciary shall maintain
a register of all persons convicted of corruption, bribery and other
economic crimes.

(d) The Statutory Instruments Act, 2013 be amended to compel regulation-
making authorities to adhere to the statutory timelines within which
they are required to develop and publish statutory instruments and to
set out sanctions for non-compliance. Further, where the relevant
authority has failed fo make the required subsidiary legislation or any
statutory instrument any person may petfition Parliament with @

proposal or draft of those instruments.
Related Matters
Balance of Legislative Powers of Parliament
839 The Committee recommends that —

(a) Parliament should fast track enactment of legislation to harmonise
bicameral relations between the Houses.
(b) The Constitution be amended to provide that the term of the Senate

shall expire on the seventh year from the date of the last election.
Recognition of Members of Regional Assemblies Parliament

840 The Committee recommends that the Constitution be amended to provide
for recognition of representatives in international legislative bodies of which

Kenya is a member.
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Fidelity to the law on multiparty democracy
841 The Committee recommends that—

(a) The Constitution be amended to promote multipartyism and fidelity to
Political Parties by entrenching procedures for resignation and
deregistration of members of political parties in seeking to ensure party
discipline.

(b) The Constitution be amended to include, in the basic requirements of
political parties, that every political party shall promote discipline within
the party, conduct its affairs in a manner that promotes democracy
and peaceful politics, and adheres to the values and principles of the
Constitution in the nomination of persons to appointive or elective
positions including Articles 27, 54, 55, 56, 57 and 100 of the Constitution.

(c) The Political Parties Act, 2011 be amended to establish the
Independent Political Parties Regulatory Commission as an
independent body that shall be responsible for the registration of
political parties and their office holders; the management of political
parties’ fund; and such other functions as may be conferred on the
Commission by the Constitution.

(d) The Constitution be amended to provide that once a person is
deregistered from a political party that person shall cease holding any
appointive or elective position held by virtue of such membership
including positions as a Member of Parliament, a county governor or a
member of a county assembly provided that:

(i)the procedures for deregistration shall adhere to the freedom of
expression set out in Article 33; the freedom of association set out in
Article 36; the political rights set out in Arficle 38; the right of fair
administrative action set out in Article 47; and the right to fair hearing
set out in Arficle 50 of the Constitution; and

(i) the appeal mechanisms provided for have been exhausted.
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(e) Article 181 of the Constitution be amended to include being
deregistered from a political party as one of the grounds for removal
of a county governor.

(f) Articles 103 (1) (e) and 193 (1) (e) of the Constitution be amended to
provide that where a member of parliament or a county assembly
resigns or is deregistered from that party as determined in accordance

with the Constitution, the office of the member shall become vacant.
Related Matter
Electoral Dispute Resolution (EDR)

842 The Committee recommends that Article 88 (4) (e) of the Consfitution be
amended to review the framework for election dispute resolution by removing
the role of settlement of electoral disputes, (including disputes relating to or
arising from nominations) from the Independent Electoral and Boundaries
Commission and conferring the mandate to the Political Parties Disputes

Tribunal established under the Political Parties Act, 2011.
Entrenching Funds into the Constitution
NGCDF, NGAAF and Senate Oversight Funds
843 The Committee recommends that—
(a) The following Funds be entrenched in the Constitution—

(i) the National Government Constituencies Development Fund;
(i) the National Government Affirmative Action Fund; and

(i) the Senate Oversight Fund.

(b) Parliament shall enact legislation to provide clarity on the purpose of
the Funds being exclusive national government functions under part

one of the fourth schedule to the Constitution.
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Other Proposed Funds
Ward Development Fund

844 The Committee recommends the Ward Development Fund be established by

statute in accordance with Article 207(4) (b) of the Constitution.
Establishment and Entrenchment of State Offices
The Office of the Leader of the Official Opposition
845 The Committee recommends that the Constitution be amended to —

(a) establish the office of the Leader of the Opposition who shall be the

person —

(i) who is the leader of the largest party/coalition of political parties
which garnered the second greatest number of votes in the

immediately preceding presidential election; or

(i) the person designated to hold that office in accordance with a

coalition agreement .
(b) To provide for two deputies to the Leader of Official Opposition.

(c) Further, provide that the remuneration and benefits payable to the
Leader of the Opposition and Deputy Leaders of the Opposition shall

be a charge on the Consolidated Fund.

(d) Additionally, provide that Parliament shall enact legislation to give

further effect to amendments to the Constitution.

846 The Committee further recommends that Parliament does enact legislation

to provide for —
(a)the functions of the Leader of Opposition which shall be to —

(i) represent the interests of the Opposition;
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(i) provide an alternative policy agenda and constructive criticism of

government policies;

(ii) promote transparency, accountability and goo'd governance in

public affairs;

(iv) foster cooperation and constructive engagement between the

government and opposition in the pursuit of national interests;

(v) participate in state ceremonial functions and international

parliamentary events on behalf of the Opposition; and

(vi) promote public awareness and understanding of the role of

opposition in a democratic state.

(b) Further, the legislation does provide for the procedure for appointment,
swearing in and removal of the Leader of the Opposition and Deputy
Leaders of Opposition and for facilitation of the Office of the Leader of
the Opposition including through access to necessary facilities,
resources and staff required for the effective discharge of the
functions.

(c)The Leader of Opposition shall nominate core cadre of staff of the
Office of the Leader of Opposition for recruitment by the Public Service
Commission.

(d) Operations and administration of the office shall be prescribed in an

Act of Parliament.

847 The Azimio la Umoja One Kenya Coalition recommends that, in a time to be
determined, a referendum be held to amend the Constitution with a view to
adopting a hybrid/ parliamentary system that includes the establishment of

the Office of Prime Minister in the National Assembly.
The office of the Prime Cabinet Secretary

848 The Committee recommends that —
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(a) The Constitution be amended to establish the office of the Prime
Minister. The Prime Minister shall be nominated and, with the approval
of the National Assembly, appointed by the President.

(b) The Prime Minister shall —

(i) assist the President and the Deputy President in the coordination,
supervision, implementation and supervision of national
government policies, programmes and projects across all
government ministries and state departments;

(i) coordinate the national government’s legislative agenda across all
ministries and state departments; and

(i) perform any other function as may be directed by the President.

849 The Azimio la Umoja One Kenya Coalition recommends that, in a time to be
determined, a referendum be held to amend the Constitution with a view to

adopting a mixed system of governance that it proposed.
Transition and implementation of the Report

850 The Principals should consider re-establishing NADCO or establishing a similar

bipartisan tfeam to oversee the implementation of the report.
Issues That Arose from Public Participation
Judiciary
851 The Committee recommends that—
(a) The Constitution be amended to provide that the Environment and
Land Court (ELC) and the Employment and Labour Relations Court
(ELRC) shall be part of the High Court.
(b) The High Court shall establish divisions to handle employment and
labour relations matters.

(c) The JSC submits a legislative proposal to Parliament for consideration

on the procedure for disciplining Judges.
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(d) The Kenya Law Reform Commission review the Constitution and
relevant statutes and propose amendments for consideration by

Parliament.
Devolution Related matters
852 The Committee recommends that—

(a) The Controller of Budget shall digitize requisitions and approval of
withdrawals from the County Revenue Fund to improve efficiency.

(b) Parliament shall enact legislation to entrench the Council of Governors
Secretariat in law.

(c) County Assemblies may consider having County Executive Committee

members answer questions on the floor of the county assemblies.
Issues to be referred to the Principals
Establishment of a Commission of Inquiry

853 The Committee recommends that the Leadership of the Coalitions consider
establishing a Commission of inquiry (with defined terms of reference and

reporting timelines) to investigate —

(a) The role played by state and non-state actors in the violation of human
rights, violence and police brutality following country-wide
demonstrations on the cost of living.

(b) State capture.

(c) Article 37 Rights.

(d) Events on 15t August 2022 at the Bomas of Kenya during the

declaration of the 2022 Presidential election results.

854 Azimio la Umoja's position is that the right given in Article 37 was violated with
impunity as statutory notices to the police were ignored and instead the police
barricaded citizens within their neighbourhoods and in many instances lobbed

teargas into the slums where children, women, and school going youths not
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only suffered from teargas fumes but also on occasions were brutally
clobbered. In Kisumu's Nyalenda area the police, unprovoked, entered
houses and acted brutally on innocent citizens as evidenced by the annex in
the Azimio Report to NADCO.

855 The following is the Kenya Kwanza observation on picketing, Bomas election
chaos and the issue of state capture. The primary concern of Kenya Kwanza

on Maandamano is as follows-

(a) In the opinion of Kenya Kwanza, the right to assembly, demonstration,
picketing and petition in Article 37 of the Kenya Constitution has led to
a series of unfortunate secondary effects. Negative “secondary
effects"” (economic externalities) justify Parliament limiting the right,
passing legislation to enable for zoning, and otherwise regulating the
exercise of the right in a way that is in tandem with a democratic and
open society, to combat its abuse. One example of a secondary
effect, is that the Ministry of Education had to close schools in some
parts of the country during the Azimio demonstration because of
imminent danger to the children both in their schools, their way to
schools and even in their neighbourhoods.

(b) It is therefore critical to regulate closely the how, when and where of
the demonstrations to assure protection of property and life. This is to
ensure that negative political competitions are not clothed as the right
to Pickett. Cited in some cases in Kenya high courts were the negative
effects some of the unregulated demonstrations have on more
vulnerable neighbourhoods like Kibera and Mathare where the
demonstrations caused the police to use tear-gas in these
neighborhoods in an attempt to guarantee the right to property and
life of all the residents. This is not good because the demonstrations
expose these informal neighbourhoods to unprecedented suffering

with women and children exposed to more harm and trauma.
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(c) In no less than a half of the famous Maandamano days some parts of
cities and towns were closed for business with disastrous impact to the
country's economy. Empirical evidence that the  Azimio
demonstrations do, in fact, have a negative effect on the economy
and neighborhoods exists. To the extent that rarely can Kenyans
remember any peaceful protest organized by political parties that do
not turn out to be an attack on police, looting sprees, harm to non-
participating Kenyans and cause of economic turmoil.

(d) Demonstrations as carried out, have raised serious questions on their
ability to be used as part of apparatus for settlement and resolutions of
political conflict. Kenya Kwanza observes that NADCO is a superior tool
for conflict management, reconstruction and resolution. Dialogue
should be at the epicentre in approaching and resolving political
conflict and yielding peace and cooperation.

(e) The primary concern of Kenya Kwanza is that it is important to
investigate a series of unfortunate fransactions and events of the state
capture. State capture is a form of invisible violence perpetrated on
Kenyans by perverting and extorting governance and public
institutions as supported by some distinct private institutions as a

network for personal gain.
856 The following are the Key Elements to Investigate —

(a) the allocation and distribution of state power and resources, directed
not for the public good but for private and corrupt advantage:

(b) a network of persons outside and inside government acting illegally
and unethically in furtherance of state capture;

(c) improper influence over appointments and removals;

(d) the manipulation of the rules and procedures of decision-making in

government in order to facilitate corrupt advantage;
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(e) a deliberate effort to undermine or render ineffectual oversight bodies
and to exploit regulatory weaknesses so as to avoid accountability for
wrongdoing;

(f) a deliberate effort to subvert and weaken law enforcement and
intelligence agencies at the commanding levels so as to shield and
sustain illicit activities, avoid accountability and to disempower
opponents;

(g) support acquiescence by powerful actors in the political sphere,
including members of the ruling party:

(h) the assistance of professional service providers in the private sphere,
such advisers, auditors, legal and consulting firms, in masking the
corrupt nature of the project and protecting and even supporting illicit
gains. The Commission's reports on specific state entities reveal distinct
patterns. Those that were part of a network organising to improperly
benefit from state contracts were placed in strategic positions in the
state, while governance rules and structures were changed to
centralise power in their hands and bypass checks and balances

intfended to ensure fair process.

857 The various unfortunate events around August 15th in Bomas if not dealt with
will render critical institutions like IEBC to fail Kenyans at crucial juncture.
Therefore Kenya Kwanza considers the series of attacks by state officials and
private individuals on election officials and Kenyans a subject that needs to

be investigated with a goal to bring perpetrators to justice.
Consultation prior to appointment of Commissioners

858 The Kenya Kwanza and Azimio Coadlitions had different approaches to

appointing a chairperson and members of the IEBC.
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859 The Kenya Kwanza wanted to retain the current formulation that gives
discretion to the president to appoint the chairperson and members from a

pool of names.

860 Azimio wanted the power of appointment to be limited to the exact number

of names identified by the panel.

861 In order to build confidence in the IEBC, it was felt that a recommendation
be made to the leadership of the two coalitions to cater for a window for

consultations and concurrence before the appointment process.
Recommendation

862 Kenya Kwanza and Azimio coalitions shall request the leadership of the two
codlitions to consider the need for consultation and concurrence before the
president exercises the power of cppoinrmént of the Chairperson and

members of IEBC.
Former Commissioners of the IEBC

863 The Committee recommends that, in order to foster national cohesion,
reconciliation and hasten healing over the 2022 presidential elections dispute,
notwithstanding the veracity of the various claims made by Ms. Cherera, Mr.
Nyang'aya, Ms. Masit and Mr. Wanderi, their matter should be referred to H.E.
President, William Ruto and Rt. Hon. Raila Odinga for an amicable settlement,

preferably out of Court.
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