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PREFACE

Mr r Sir, on behalf of the Members of the Standing Committee on
Finance,
Senate, I

erce and Budget and pursuant to Standing Order 203(6) of the
by present to this House, the Committee Report on the Status of

budget on recurrent expenditure for governments at the county level
for the FY 2 L4l20 15 by the Commission on Revenue Allocation

In delibera on this matter the Committee has met with the following
stake
the Transi

the County Assembiy Speaker's Forllm, the Controller of Budget,
al Authority and the Commission on Revenue Allocation.

Sen. Peter Ole Mositet, MP. -Vice-Chairperson
Sen. G. G. Kariuki, EGH, MP.
Sen. Moses Wetang'ula, EGH, MP.

Mr. Spea Sir,
The S Committee on Finance, Commerce and Budget is established
pursuant Standing Order No. 208 and is mandated, to investigate, inquire
into and on all matters relating to coordination, control and monitoring
of the coun budgets and to

i) Discu and review the estimates of County governments and make
re endations to the Senate;

the Medium term Budget Policy Statement presented to the
Sena

iii) and report olt the Budget allocatecl to constitutional
and independent offices;

iv)Exam bills related to the Counties;
the Budget, including the Division of Revenue Bill; and
and consider all matters related to resolutions and Bills for

v) Bxam
vi)

share of national revenue amongst the counties and all
concerning the National Budget, including public frnance,

policies and pr,rblic debt, trading activities and commerce,
, investment and divestitures policies, planning and

ent policy

Mr. S

The Commi was constitr,rted by the House on Thursday 13th March 2074
during the d Session of the Eleventh (1 t,t ; Parliament and as currently
constituted, comprlses the following members

The n. Sen. Billow Kerrow, MP -Chairperson

ii)
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Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.

Beatrice Elachi, CBS, MP.

Mutahi Kagwe, EGH, MP.

Boni Khalwale, MP.
(Prof.) Peter Anyang'Nyong'o, EGH, MP
(Dr.) Zipporah Kittony, MP.
James Mungai, MP.
Catherine Mukiite Nabwa1a, MP.

Mutuia Kiionzo Junior, MP.
(Prof.) John Lonyangapuo, CBS, MP.

Paul Njoroge Ben, MP.
(Dr.) Wilfred Machage, MGH, MP.
( Dr.) Agnes Zam, MP

Standing Order 45 (21 of the Senate Standing Orders provides that a Senator
may request for a statement from a Committee Chairperson relating to matters
under the mandate of the Committee. At a sitting of the Senate held on
Wednesday 5tn March 2015, Sen. Hassan Omar Hassan, M.P., requested for a
Statement from the Chairperson of the Standing Committee on Finance,
Commerce and Budget on the status of financial allocation to counties by the
Commission on Revenue Allocation (CRA).

Mr. Speaker Sir,
It is significant to mention that the purpose of this report is to inform the
House on the happenings as regarcls to ceilings on recurrent expenditure for
County Governments for the FY 207412O15 issued by the CRA.

ACKNOWLEDGEMENT

Mr. Speaker Sir,

The Committee is grateful to all the stakeholders who appeared to the
Committee to make presentation and respond to matters raisect.

The Committee is also particularly grateful to the Offices of the Speaker, the
Clerk of Senate for the sr,rpport received as it discharged its mandate. i wish to
thank the Senators who participatecl in the process of ensr-iring that the
Committee completes its report.

Mr. Speaker Sir,
On behalf of the Committee, ancl pu.rsuant to Standing Order 201(6), it is
therefore my pleasant and honourablc duty to present and lay on the table of
the House the report of the Committee on Finance, Commerce and Budget
regarding the status of ceilings on recurrent expenditure for the FY 20141 15
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X" INTRODUCTION

Mr" Speaker
At a sitting of the Senate held on Wednesday Sth IVIarch 2015, Sen. Hassan
Omar Hassan, M.P., requestecl for a Statement from the Chairperson of the
Standing Committee on Finance, Commerce and Budget on a report on the
status of financial allocatior-r to counties by the Commission on Revenue
Allocation (CRA). In the Statement, the Senator sought to know whether the
Chairman of the Committee is aware of the following:

a) That, a number of County Assemblies are grinding to a halt in
operations ancl are unable to pay their members and staff because of the
budget ceiling imposed by CRA;

b) That, the Controller of Budget has refused to finance County Assemblies
unless they comply with the said ceilings;

c) That, the High Court has ruled on the matter ancl though dismissing the
petition by county Assemblies, the court l-ras determined that the
ceilings by CRA are not binding and can only be binding if the said
ceilings are approved by Parliament;

d) That, the ceilings are jr-rst a recommendation as determined by the
court;

e) That, the Controller of Budget is sending County Assembiies to negotiate
with CRA to vary the ceilings even though the court has placed that
mandate on Parliament;

f) That, some proposed ceiling by CRA last year and the figures proposed
this financial year are irreconcilable, putting into doubt the modalities
and criteria used to arrive at the said ceilings; as an example, the CRA
proposed a ceiling of Ksh. 19lmillion for Tana River County Assembly
last financial year and l(sh. 398 million this financial year; and,

g) What the National Treasr-rry is doing to ensure that the Controller of
Buclget releases funds to the County Assemblies on the basis of their
Appropriation Acts to allow them perform their constitutional and
statutory mandates.

In addition, the Speaker, Makueni County Assembly wrote to the committee
vide his letter dated 3'.1 December, 2OL4 bringing to the attention of the
committee concerns on financial allocation to the assemblies and challenges
counties reportedly face on cash flow.

The County Assembiy Forum also sought a meeting with the Committee on
24th February,2O15, and drew the attention of the Senate similar concerns. In
particular, they stated that the court had ruied that budget ceilings set by the

Report on the Ceilings lssued by the CRAI Finance, Commerce and Budget Committee,lT'h March, 2015



CRA on the biies were not binding, and hence urged the Senate to give
appropriate pirection to Controller of Budget to release their funds based on
the respecti appropriated amounts rather than the set ceilings

In prosecu the matters raised above, the Committee heard from the
following ke stakeholders; the County Assembly Speaker's F orum, Speaker
Makueni C Unty Assembly, the Controller of Budget, the Commission on
Revenue
Economic

pcation, the Transitional Authority, the CEC Finance and
g, Makueni County Government, and hereby tables a report,

, the Committee held a sitting with CRA to consider the proposed
current expenditure for the FY 2Ol4ll.5. CRA had requested the
propose an amendment to the PFM Act, 2Ol2 to allow CRA to set

ounty Governments

further noted the contents of the House Hansard Debate of
2OL4, were the Committee proposed an amendment to the PFM
'he purport for the amendment was that the CRA had aiready set
ngs on recurrent expenditure on the budgets of each county
and haci provided the schedules to both the county executive and
Iies for the FY 201412OL5. The amendment was intended to
tties ancl ensure prudent use of county resources and remedy the
It county assemblies have been spending huge amounts of money
ecessary expenditure like travel and allowances.

containing
consideratio

its observations and recommendation to the House for

Committee ttings
on matters raised and held the following sittings:
February, 2OI5, the Committee held a meeting with the County

In delibe
a) On 24

plies Leadership Forum, the foliowing was discussed; the
opera ons of the County Assemblies and the challenges related to the

r by CRA, and the High Court ruling on the ceilings.
th March, 2015, a consultative meeting was held with the
1ler of Budget, Transition Authority, Commission on Revenue

A11o n and Makueni County Assembly Speaker. The objective of the
was to discuss the operations of the County Assemblies and

the allenges related to the ceilings by CRA, the High Court ruling on
the ce gs and the operations of Makueni County Assembly

In July, 201

b) On
Con

ceilings on
Committee
ceilings for

The Commi
August 5th,

Act, 2012. 
1

budget ceiiil
government
the assemb
protect cour]
concerns thf
on very unni
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II. BACKGROUND XNFOTTMATION ON T}IE STATUS OF CEILINGS ON

RECURRENT EXPENDITURE FOR COUNTY GOVERNMENTS FY

2OL4 I Ls

1) Mr" Speaker Sir, on the 22"d of April, 2OL4 the Commission on Revenue

Allocation (CRA) issued a circular Ref. No. CRA/CGM lvol'.fiI'/ 199
addressed to all county governments which recommended a ceilings on

allocation for all County Assemblibs anct all County Executives in county
budgets for the FY 20141 15.

2) The CRA explained that the basis for the circular was Article 2L6 which
gave the CRA the mandate to make recolnmendations on financial
management,

3) They explained that it was necessary to set ceilings on the budget for
both the County Executive and the County Assembly in each county so

that there is a structured determination of how the allocation for new
administrative structures in counties can be shared out. This would
eliminate arbitrary allocation of funds to the Assemblies by the County
Treasury as well as er-r.sure equitable utilisation of resources. CRA also

explained that it was necessary to set ceilings to minimise wastage of
financial resources by both arms of govemment.

4) At its meeting held on lOth March, 2075, the Committee established that
the proposed budget ceilings are appropriate in maintaining financial
discipline in the counties and recommendecl an amendment to the PFM

Act through the Allocation of Revenue Act, 2074 to give the proposed

ceilings the force of 1aw.

5) The Controller of Budget on diverse dates vide various circulars
addressed to the county governments demanded that the respective

County Assembly budget aliocations should comply with the

aforementioned circular issued by the CRA. In so doing the Controller of
Budget further stressecl that failure to comply with these ceilings wouid
resuit in withdrawals from the county revenlle funds or any other
county government funds being declined.

6) Following this circuiar, some counties complied with the ceilings while
others declined, expressing concerns that they had already approved
their respective Appropriation Acts or in some cases votes-on-account
and therefore had already had br-idgets that were valid although they did
not adhere to the ceilings.

7) The Controiler of Br-rdget then proceeded to clecline those requests for

withdrawals of funcls that were based on the Appropriation Bilis or

Repod on the Ceilings lssued bythe CRAI Finance, Commerce and Budget Committee,lTth March, 2015



8) The C ty Assemblies then challenged the decision by the Controller of
Bud in court, through case no. 36812014 on the legality of the

by the Commission on Revenue Allocation setting ceilings on
t expenditure for County Assemblies

votes-r
Reven

ClTCtt

9) A 
""rr]

Assernl

cerhn!
implerl
the val

re

pn-account outside of the recommendations of the commission on
[re Allocation.

declaration that the 'circulars were null and void for all intents
rposes' and should be 'quashed' were "not granted and are
dismissed"

sent order between the three parties (CRA, COB and County
plies) allowing withdrawal of up to 50o/o resollrces based on the

i$ was filed by the Court on 25th July, 2074 allowing Counties to
hent their respective budgets as they ar,vaited their final ruling on

[idity of the ceilings.

;her consent ord.er was filed in court on 3oth January, 2075
frg counties to withdraw up to 75% of the resources due to

coun s based on the ceilings. The County Assemblies are left with one
r which access has not been denied

11) The ruling on the matter was issued on 2oth February, 2015 and
that;

l0)A furt
allowir

i) 
R

and du
insteah

at it is the duty of the Controller of Budget to oversee the
plementation of respective county budgets.

iii) ers that the COB should 'approve and disburse' the
blies funds as provided for in every County government's

get estimates and appropriation acts were "not granted" and
instead "dismissed" by the court.

12) As at 7th March, 2015 thirty (30) of the counties had complied with the
and are drawing full budgetary provisions from the exchequer

As at date of this report, the foilowing counties have complied with
ceilings:- Baringo, Bomet, Bumgoma, Busia, Elgeyo Marakwet,
Isiolo, Kakamega, Kiambu, Kirinyaga, Kisii, Kisumu, Laikipia,

the

M , Makueni, Meru,Migori, Muranga, Nandi, Narok, Nyamira,
Nyeri, amburu, Taita Taveta, Trans Nzoia, Uasin Gishu, Vihiga, Wajir,
West and Marsabit

13) An ditional thirteen (13) counties have held meetings with the
Com ssion on Revenue Ailocation and agreed on a need basis, where
ad ents need to be made. They include; Homabay, Kajiado, Kericho,

ii)

Garis

Re On the Ceilings lssued by the CRAI Finance, Commerce and Budget Committee,lTth March,2Ol5
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Kilifi, Kitui, Kwale, Lamu, Machakos, Mombasa, Nyanctarua, Siaya,

Tharaka Nithi and Turkana;

14) Four (a) of the Counties incir-rciing Embu, Nairobi, Nakr-rru and Tana
River are the only counties that have neither complied nor held
discussions with the CRA. I-Iowever, an initial meeting with Nakuru
County is scheduled for 23'd March,2OL5;

RtrSPONSES TO THE STATtrMENT FROM THtr SENATOR

15)The Committee deliberated on the request for a statement by the Sen.

Hassan Omar Hassan, M.P. who requested a on the status of financia-l
allocation to cournties by the Commission on Revenue Allocation. The

Committee noted as follows on each of the matters;

I" On whether the Committee is aware tXrat County ,{ssemblies are
grinding to a halt due to the constraints of the budget ceilings
imposed by the CRA.

The Committee considered this matter and held meetings with the
County Assembiies Forum, and noted that:

a) County Assemblies clo not object to the desirability of budget ceiiings
and more so on recurrent expenditure of county governments.

b) Respective County Fiscal Strategy Papers were submitted by the
Executives by 28tin of February 2Ol4 which was during the
formuiation stage of the 2OI4l15 financial year and they contained
ceilings for every sector of the County Government, the County
Assembly included.

c) The ceilings set out in the respective county fiscal strategr papers

were the basis for the appropriations acts which were not adhering to
the ceilings of the Commission on Revenue Allocation.

d) Several County Assemblies had therefore not anticipated or planned
to accommodate the ceilings issued by the CRA and therefore did not
budget or indeecl expend within the ceilings resulting in unfinanced
budgets, reallocatecl expenclitures and budgets that were not
implemented fully.

e) A signilicant challenge that County Assemblies experienced beyond

the ceilings issued by the Commission on Revenue Allocation was the

irregUlar exchequer releases from some county execr-rtives once

requests for resource s hacl been made to the Controller of Budget.

f) This was because the rules and regulations governing release of
monies to the County, the County Assembly cannot send requisitions
for funds directly to the Controller of Budget but through the County
Executive Committee Member for Finance.
Report on the Ceilings lssued by the CRAI Finance, Commerce and Budget Committee,lT't'March,2015



XX" On w r the Controller of Budget has refused to finance County
Asse blies unless they eomply with the said ceilings

The ttee considered the ruling by the High Court of Kenya on

a) The troller of Br-rdget (CoB) had declined to recognize respective
Count Assembly Appropriation Acts that did not adhere to fiscal

e and adherence to the ceilings issued by the Commission on
Allocation.

petiti
of Bu

Reven

o[ number 368 of 2014 as well as submission from the Controller
{get and noted that;

are not directives and can only become binding if adopted by
t through the County Allocation of Revenue Act, as parliament

{inal say on the matter.
budgets are subject to national legislation, being Division of

e Act and County Allocation of Revenue Act.

b) The C troller of Br-rdget had therefore declined to release monies to
Coun Assemblies unless they complied with the said ceilings,

c) The
were
legal

Assemblies Forum (CAF) held that CRA recommendations
t binding and the action by the Controller of Budget was not

d) The C

under
budge
funds.

ttee further noted that the Controller of Budget had mandate
Article 228 to oversee the implementation of respective counQr

by authorrzing withdrawals from respective county revenue

III. On r{hether the Committee is aware that although the High Court
of KefrVa dismissed the petition by the County Assemblies, the
court lnaa atso determined that the said ceilings were not binding
and r{ould only be binding if approved by Parliament and that
ceilings are just a recommendation.

The Cbmmittee considered the ruling by the High Court of Kenya on
petitiofr number 368 of 2Ol4 and noted that;

a) That tfie circulars on ceilings o1'l recurrent expenditure were issued in
advisofy capacity granted to the Commission under article 216 of tlne
constitution and are therefore lawfiil.

b) Circul{rs cannot be quashecl due to (a) above.
c) H , ceilings in the circulars are not binding on County Assemblies

SlNCE

Parli
has

d) Coun
Reven

e) D es in regarding hscal and budgetary processes should be
settlecl ln terms of Article 189(4) of the constitution of Kenya, by way of
alte ve dispute resolution mechanism and this includes reference of

Report the Ceilings lssued by the CRAI Finance, Commerce and Budget Committee,lTth March, 2015



the dispute to parliament which has the final say in budgetary
processes in Kenya.

IV. X'hat the Controller of Budget is sending County Assemblies to
negotiate with the CR.A to vary the ceilings even though the court
has placed that mandate on Parliament

The Committee had hitherto considered this matter and had noted that;

a) The CRA had held two consultative meetings on the 2015116 budget
ceilings with the County Executive Members for finance and County
Assembly Clerks. The first meeting was held in December 2014 and the
second was in March 2015.

b) The Controller of Budget, Transition Aurthority, Commission on Revenue
Allocation had undertaken to work together to come up with a
framework for ensuring prompt and just resource allocation to counties.

c) That it was critical for the respective County Executives, County
Assemblies to build synerry with the institutions in (a) above in
addressing pending issues which are affecting service delivery and
monies meant for recurrent expenditure for the Assemblies should be
released with immediate effect

d) While appreciating fl-le importance of financial accountability. The roles
and independence of each arm of County Government should be
respected at all times. The Senate has convened a high level workshop
to discuss matters of financial aaccountability at governments at the
County level. The Workshop is schecluled for 19th to 22"d March, 2015
as an avenlle for further synergy and consultation.

V. On whether the Committee is aware that the proposed ceilings for
the 2OL4lLS and 2O15/ 16 {inancial years were irreconcilable;

The Committee deliberated on this and noted that;

a) The CRA had submitted to the Committee that the ceilings were only on
specific recurrent expenditi,rres of County Assemblies and County
Executives;

b) The CRA further submitted that the ceilings were designed to cr-rrb

wasteful expenditure especially on non-priority items such as foreign
travel and hiring of non-core personnel.

c) The ceilings for the 20151 16 fir-rancial year were still under deliberation
and were not yet final and thcrefore could not be compared to the
2Ol4l 15 ceilings.

Report on the Ceilings lssued by the CRAI Finance, Commerce and Budget Committee,lTrh March, 2015



d) The for the 2OLSl16 {inancial year would include allocations for
and car loans due to constitutional office holders provided by

the ancl Remuneration Commission

Vn" On
LS

ttee had directed the Commission on Revenue Allocation and

s ort the basis of'tlaeir respective ,{ppropriations "Acts;

The Committee noted that:
Ia) Severfll County Assemblies had installed an IFMIS system for

frnanfiai management and opened operational accounts at the Central
Bank of Kenya in an effort to gain Iinancial autonomy but the two were
not operational due to limitations from the National Treasury. In this
regar$ County Assemblies have had to depend on the County executive
for thp stated services.

b) A11 C(unty Assembiy in l(enya therefore operates under the mercies of
the Cpunty Executive on issues of finances thus compromising their
abilit{ to discharge their mandate.

c) Givenl the separation of powers between the Executive and the
ply, the County Assembly is supposed to oversight the Executive

and i accountable to the Auditor General's Office and the Office of the
Con

d) The
er of Budget

Con Iler of Budget to liaise with the Integrated Financial Management
sys s directorate to ensure that County Assemblies are connect to

ther the Committee is aware of what the national treastrry
to ensure that the COB releases funds to the County

IS and G-pay systems to enhance resource flow, accountability
endence in financial resource

TIONS
observed that;

2Ol2 had been passed
mmittee is convinced that the buclget ceilings determined
a structured process is the most prtident way of allocating the

the
and

il. oB
The C

a)

b)

c)

The
the

mmittee also observed that the CRA issued ceilings well before
endment of section 177 of the PFM act had been done by
ent noting that the County Allocation of Revenue Bill was passed

in JuL ,2074
the Commission on Revenue Allocation had met the

Com iittee and subsequently agreed on the importance of taming
expenditure in the assemblies, the Committee did not formally

S1]' proposals for setting the ceilings after the amendment to the

P

PFM
The
throu

s between the two arms of the government. The alternalivereso
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would be an arbitrary process that would encourage wastage, and
conflicts in the counties.

d) The Committee noted that although the Controller of Budget has the
mandate to oversee the implementation of respective budgets of the
various county goveruments by authorizing withdrawals, the COB

enforced the ceilings set by the CRA to promote prudent financial
management, and with the concurrence of the committee.

e) Pursuant to the court case hled by the assemblies, the court had
approved r,vithdrawals of up to 75o/o of the ceiling for the first three
quarters of FY 2Ol4l15 before giving the ruling that dismissed ali the
prayers sought in the petition. Conseqr-rently, COB can only disburse
funds for the remaining quarter based on the Appropriation Act.

f) The Committee also observed that there was no synergi in addressing
matters of conflict between the County Assemblies, the County
Executive, the offices of the Controller of Budget and the Commission on
Revenue Allocation although the law has created suf{icient dispute
resolution mechanisms as provided for in Articie 189(3) and (4) of the
Constitution.

RECOMMENDATIONS
The Committee tirerefore recommends that;

1. The County Governments should establish conflict resolution
mechanisms and desist from encroaching on each other's Constitutional
mandate. Conflicts regard.ing Iiscal and budgetary processes should be

settled in terms of Article 189(4) of the constitution of Kenya, by way of
alternative dispute resolution mechanism. This includes reference of
dispute to the Senate which has the mandate to serve to protect the
interests of counties, and their governments.

2. The Senate shall establish new guidelines on the approval of
requisitions as well as new structures on access to funds for the
Assemblies pursuant to Art.216 of the Constitution.

3. The Senates directs that the COB, CRA and TA, in consultation with the
Director of IFMIS submit a report on how County Assemblies can

directly access credit requisitioned funds into their operational accounts
after the exchequer release.

4. Ceilings on recurrent expenditure of the FY 201412015 were lawfully
issued but not bincling as per the court rurling. The courts had approved
withdrawals of up to 75oh of the ceilings for the {irst three quarters.
Therefore, the Senate directs that the COB shor,rld, in consultation with
CRA, release adequate funds to the couirty assemblies immediately for
the fourth quarter.

III.
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sigh
by

1n

8

6

7 The
the

Senate should protect county Assembries in accordance with its
te in Article 96(1) of the constitution through amendment to thein order to ensure that the role of County Assemblies in over

the county executive is not compromised Funds requisitioned
Assemblies should be rcleased directly from the County Revenueinto their operational accounts without further delay to ensure

independence
t to PFMA, the Senate should develop guidelines for approval of

tion of CRA in respect of budget ceiling for FY 2Ol5l t6
ttee has tasked the COB to furnish it with the status of
of the county executive with the budget ceilings for tabling

House.

t to the court ruring the county assemblies shouid exercise
in their financial management
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TIIE 96TH SIT:TING OF THE STANDING COMMITTEE ON
MMETTCE A.ND tsUDGET T{ELD A.T COUNTY HALt GR.OUND

oM oN 25rH FEBRUAR.Y, 2U.L:D.AT g"OO.AM

Kerrow -Chairman
-Vice Chairman
-Member
-Member
-Member
-Member
-Member
-Member
-Member
-Member

O1e Mositet
Wetang'ula

ce Blachi

rine Mukiite

.) John Lonyangapuo -Member
Agnes Zani - Member

. Kariuki

Khalwale
Njoioge Ben

) Wilfred Machage
ah Kittony

) Anyarg Nyong'o

Sheikh
Krnyanjui
Ngwele

James
Krlonzo Jnr
Kagwe

THE COUNTY SPEAKERS F'OR.UM
uh Hassan

-Member
-Member
-Member
-Member

-Speaker, Tana River County
-Speaker, Maldera County
-Clerk, Muranga County
- Clerk Nairobi County
-Clerk Taraka Nithi, County
-Clerk Kitui County
-Clerk Lamu County

-Senior Clerk Assista:rt

-Clerk Assistant
-Researcher
-Media Relations Officer
-Intern

I(ariuki
Mutambuki

Mboche

Maiyo
tulu
ru

ny

Sen. Zip

10. Sen
1 1. Sr:n
12. Sen. (Dr

Sen. Mu
Sen. Mu

1)Hon. Dr
2)Hon. A

4)Mr. Jaco

6)Mr. Elij
7)Mr. Wan

Ms. Emmy
Mr. lJeter

Mr. Irrank
Ms. Anne

1

2

J

4
5

6

7
B

9

1

2

J

A-t

CE,
R

0

AII.IA

ERS

Sen. C

Sen. G
Sen. M

3)Mr

5)Mr

Mr. Ch

Sen
Sen
Sen
Sen
Sen
Sen
Sen. {

chairman the meeting to order at 9.28 am followed with prayer.
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He welcomed Sen. (Dr.) Agne s Zani and congratuiated her on her appointment by

the Rules and Business Committee (RBC) of the Senate to join the Committee.

He then ca,iled for introduction of the Members present and invited the County
.rsscrrrrry Spuakers Forurrr uo inrociuce therr cieiegatron ano maKe tnerr presenta-

tion.

MIN. NO. 046 2A152 ADOPTION OF THE AGENDA

The agenda of the day was adopted as follows;

1) Prayer
2) Adoption of the Agenda
3) Meeting with County Assembly Speakers Forum (CASF) on the budget ceil-

in oq

4) Consideration of Committee's interim report on Narok petition
5) Any other Business
6) Adjournment and Date of next meeting.

MIN No. o4712015: PRESENTATION BY 1'HE COUI\iTY Ei\jtBLY StrEAKER'
FORUM

The Chai;man of the Coun[r Assemblies' Speakers Forum (CASF) thanked the

Senate Standing Committee on Finance, Commerce and Budget fo. giElg them

opportunity to f,resEnt their views on the compliance by counti.= Oy ttre Uuaget

ceilings set by the commission of Revenue Allocation (CRA).He informed the

committee that their intention of appearing before the Committee was to seek the
guidance of the Senate on the iegality of the Circulars and allow discussions on

the way forward for County Assemblies to access their budgets especially foilow-

ing the High Court ruling delivered by Justice Isaac Lenaola on 25s February,

2Ol5 on the matter of budget ceilings by the CRA Circulars.

He informed the Committee that:

1. The budget ceilings on recurrent expenditure be supported by costing statis-
tics to avoid inconsistencies in the process of service delivery to the public as

envisaged by the Constitution of Kenya;
2. t!1e County Assemblies' budgets constitute onLy l)oh of the total county budget

hence limited scope of operation as compared to the County Executive;

3, the county Appropriation Acts 2074 with respect to county finances were

passed by County Assemblies with due consideration of their mandate, but
these law-s have been in conflict with the counly Aliocation of Revenue Act
2014;

4. the non-compiiance by County Assemblies to the directive by the Controller of

Budget on budget ceilings is the main cause of poor service deiivery in the

<a



County
county Ass
the C

on bu
the C,

nts, to this end salary, a-llowances and other benefits due to
b1y staff have not been honored for the last 6 months;
on on Revenue Allocation (CRA) is only required to provide an

advisory the budget ceiiings and the appropriateness of the ceilings on the
smooth ru
the timing

of counly governments;
f the CRA recommendation was difficult to implement since all the

47 CounLy Assemblies had already passed their Financiai Year 2OL4l75
budgets as required by 1aw;

the com bsion on Revenue Allocation (CRA) through a circular Ref:
NO.CRA/C /VOI..IIT/99 dated 22nd April, 2OL4, recommended budget
ceilings for nty Assemblies and County Executive;
Some ty Assemblies disregarded the CRA recommendation since this was
not arld only represented an advisory on the part of county Govern-
ments. In view of non-compliance by the county assemblies, a meeting was
held b the Commission of Revenue Allocation, Controller of Budget and
County emblies Forum to look at the stalemate after the County budgets
were passe

. If counties not facilitated their capacity to oversight the executive will be
compromls

Co was further informed that:

The r of Budget did not agree on allowing county assemblies
ACCCSS 1 budgets, but until they comply with the CRA recommendations

ceilings;
t1 !y Assemblies' Forum through the speakers of a-11 tine 47 County

Assem s proceeded to court seeking inter alia to quash the Commission
of Reve e Allocation circular on the County Governments'budget ceilings;
the Court dismissed the petition on the prayers to quash the circuiar,
but the went further and demarcated the boundaries on ttre roles of
ttre s state organs involved in the budget making process of County

ents: Parliament, Controller oi Budget, ald Commission on Reve-
nue A11o tion, County Treasury and County Assemblies;
in the
sued,

g the judge stated that even though the circula-r was lawfully is-
recommendations by the Commission on Revenue Allocation on

budget were only advisory and should only be implemented once
Par t has approved them through the Counly Allocation of Revenue
Act;
in view
quested

the ruling by the High Court, the County Assemblies have re-
the Controller of Budget to release monies to their Coun(y ac-

counts line with the Appropriation Acts 2014 of County AssembJies;
However the Controiler of Budget still holds the opinion that the Circular

on Revenue Allocation is binding and that County As-

lV

from Co
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v11.

semblies have to renegotiate the budget ceilings with CRA before subse-
quent approval by the Controller of Budget for the release of funds;
CASF were faced with challenges related to issues of undue advantage by

Governors and MCAs on matters of budget making due to political dpram-
it-s irr ui.re Ct-runuies;

CASF is therefore, seeking interuention of the Senate within the purview of
Art. 96 of the Constitution to compel the Controller of Budget to release the
monies due to County Assemblies in line with the Appropriation Acts of
specihc County Governments;
The Senate should check the Constitutional bodies especialiy those related
to devolution to ensure that they do not allocate themselves powers outside
the Constitution.

v111.

On the matter of ceilings, the Cornmittee was informed that the impression by
CRA that a number of County nssembiies haci wiiiingiy complieo. with the budget
ceiling arid a number are negotiating is misleading. Ail county Assemblies rvho

complied, had done so under duress, those that complied did so after their mem-
bers and employees went without salaries for months after their county treasu-
ries declined to release funds to the County Assemblies.

That whereas CRA purports to have recommended reasonable ceilings, a cursory
look at their recommendations for FY 2OL4 /2O 15 against recommendations for
FY 201512076 proves otherwise.

From the deliberations that ensued'

The Chairman informed the CASF that the Senate passed an amendment to the
Count5r Allocation of Revenue Act to aLlow CRA to recommend ceilings to the Se-

nate for approval. As a result CRA has recommended the Ceilings to the Senate

although they have not been approved. There are several consultations going on

the matter and the Senate will soon engage stakeholders on the mattel of budget
making process in the counties;

Members expressed concern that in most County Assemblies the Speakers and
the Clerks of County Assemblies are arm twisted by the Members of the County
Assemblies (MCA's). Concerns were a-lso raised on the threats facing the oversight
institutions at the County level and hence the need for separation of powers.

The Committee informed CASF that ceilings are principle of frnalcial prudence
and accountabiiity;

The Committee noted with concern that ceilings were guided by complains that
the County Assemblies were spending more on foreign travels hence tl:e need for
regulation of their budgets mainly to free resources for development;

AA
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was resolve

1) the

2) The

shipai
3) The Co

4) The C

target the quality of Members of the County Assembiies (MCAs)
tions on who qualifies for election rather than inhibit those al-

elected performing their constitutional functions ;

have over employed staff which has bloated their payroil and
d to re-examine the personnel requirements, unplanned and un-

ssed concern that the Division of Revenue Act, 2014 allocated
as the cost of new administrative structures in the counties

B and 13.2 billion were set aside for County Assemblies and
ty Execu ve, respectively. The Committee sought explanaLion on why CASF

to pay salaries when funds had been already allocated;

that now that the case had been conclud.ed, the monies for the
be released to address their needs. CASF should constartly con-

update the Senators in their respective counties on the matter

the committee that coB be compelled to release funds to the
s without reference to the said ceilings; and that the funds be

ce with the Appropriation Acts, since the County Appropria-
in conflict with the constitution, the PFMA, The Division of Rev-

and the County A-llocation of Revenue Act, 2014

that;

ssion on Revenue Aliocation (cRA), th" Transitional Authority
(TA) and the controller of Budget be invited to a meeting of the committee
on W, y, 3.d March, 2075 to respond to the matters raised by the
CASF;

ttee convenes a high 1eve1 workshop to deliberate on matters of
ACCOlIN biiity of public resources in the counties and invite the Auditor-
General,
thority,
Budget (

The sa-iaries and Remuneration commission, the TransitionaL Au-
e commission on Revenue Allocation and the controller of

OB) as key resource persons. The workshop will be held at Ena-
and Spa, Naivasha on 12th to 15th March, 2015;

ttee will communicate feedback after consultations with cRA,
TA and B to CASF on the way forward on the matter of Ceilings

ttee further resolved to invite the COB, CRA and TA to a Com-
mittee m on T\resday 3rd MarcL1,2O15 to deliberate on the following:
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a. The implications of the High Court Ruling on petition no. 368 of 2Ol4

regarding Circulars issued by the Commission on Revenue Alloca-

tion (CRA) on budget Ceilings;
b. Failure by the Makueni County Executive to transfer funds to the

eounty Assembly on grounds tnat tne AssemDly lalled to suDmlt 1ts

books of accounts for inspection b1r the County Bxecutive;

c. Concerns that several County Assemblies are unabie to pay saiaries;

and,
d. Budget making process for Isiolo County.

1\',-111\ U l.Fr n 640 t6d 1r. AT\ Tn
\-r. Lr+o/ aw LJa t-Lt)o\J

7TD aTI/YL1lT'T(
rJ J\11 lrLsrt r AiTiD DATE OF NEXT tr{EETING.

Tirere being no other business,
next meeting was scheduled fot 25

at 11: 0B p.m. The
J 11.30 at the same venue.

meeting
February,

was

SIGNED

DATtr \ri --; ,,
CHAIRPERSON -Sen. Billow Kerrow
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4. Mr. Robert Nyagah
5. Chelang'aMaiyo
6. Ms. Anne Wanjiru

-Parliamentary Budget office

- Research officer
-lntern

MIN. O5B/2O L5: PRELXMIIIARIES
The chairman callecl the meeting to orcler at9.26am followed by a word of prayer'

FIe welcomed all the mernbers and visitors to the meeting and there followed self -

introduction.

The chairman then rvelcomed the Speaker, the clerk of Makureni county Assem-

bly and the chief Executive officei for Makueni county Government to make

presentations to the Committee.

MrN. O5gl2OL5: FRESENTA,TION EY SPEAKER AND THE CLERK OF M.A.KU-

ENI COUNTY ASSEMBIY.A,ND TTIE CEC MAKUENI COUNTY GOVERNMENT'

1) Makueni CountY AssemblY

The officials from the County Assernbly of Makueni informed the Committee as

follows: That;
1. There has been continuous financial frustration of the Makueni County

assembly by the County Executive that have brought operational risks due

to the insufficient and unpredictable flow of funds necessary to run the as-

sembiy to perform its constitutional mandate. According to the Controller

of Budget, the County Assembly cannot send requisitions for funds directly

to them but through the County Bxecutive Committee Member for Finance.

Requisitions by the county Assembly are done for every two months.

2. After d,oing the requisitions, especially from Ju1y, 2014, the County Assem-

bly has been forced on numerous occasions to beg the County Executive

Committee Member for Finance to submit its requisition for funds to the

Controller of Br-rd.get as the Controller of Budget does not recogr:,1ze direct

requisition of funds from the County Assembly. Even aJter the requisitions

are sent and approved by the Controller of Budget, the CEC Finance delays

to submit Form C to the Central bank; the form which authorizes Central

Bank to release funds to the County Revenue Fund. This has greatly af-

fected operational autonomy of the County Assembly'

3. From November , 2014, tl:e County Assembly of Makueni has had no fin-

ances to. operate. Saiaries of November and December were paid in mid-

January, 2015 and those of January and February, 2015 were paid on Fri-

day, 6th March, 2015. Allowances for MCAs from November had not been

paid until last r,veek Frid4y, 6e March, 2015'

4. On 12th November,2014 the Clerk of the County assembly received a letter

from the Executive Committee Member for Finance (ECM Finance) indicat-

ing that he had directed the Assembiy Banks to freeze the Makueni. CounQy

Assembly Bank Accounts. The grounds stated were that the Assembly had

undertaken foreign travel without having funds for foreign travel and that
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5. The position is that the County Assembly had enough funds in the

for FY 207412015 for foreign travel i.e. Ksh.50 million and the

not been exceeded

not su

were
1.47 an

6. The As dmby explained to the Executive that it is the Assembly that under-
t.akes sight over the Executive and not the other way round and we

lnarn ed that though the Assembly runs open and transparent financial
and accounts, the books of accounts of the County Assembly are

osed to be inspected by the CBCM Finance but by the auditor gen-

other government agencies like EACC and the auditor has always

SYS

eral,
conduc d audits on Assembly books. We also explained that the functions
the C M Finance was trying to usurp to oversight the County Assembly

ctions of the Clerk of the County Assembly as given by Sections

148 of the PFM Act.

the As
inspec

budget
same h

r\ssem
hicles

Fin

rles an
9. Beca

Assem
tained
agreed

10

bly had not given its books of account to the CECM Finance for

on

ly like buying photocopy paper and fr,rel for the generator and ve-

m our pockets which is costly

article 185 of the Constitution is defeated. The MCAs have now
be passing any document that comes from the Governor's office

7. Supp s of basic items to the Assembly like paper and fuel have not been

paid fr November, 2014. We have been forced to fund operations of the

8. The nty Assembly after staying without salaries and allowances for that
<1ura ended up passing another budget submitted by the CECM

to comply with the ceilings recommended by the CRA rn 2OL4.

13ased n that budget, the Assembly cannot even pay the normal sitting ai-

of MCAs from January onwards. The MCAs ended up even reduc-
ing the budget for basic expenses like medical insurance by half just to be

rll go books with the County Executive and in order to receive their sala-

allowances.
of this lack of financial autonomy, the oversight role of the County

y is compromised and the principal of separation of powers as con-

withou any scrutiny
e Ceilings recommended by the CRA for 2OL4l2O15 were arbitrari-

ly is d without consuitations and without due regard to the actual ex-

res of the County Assemblies. In Makueni for example, the CRApendi
ended a ceiling of Ksh. 356 million for 2OL4l2O15 and of Ksh. 510

:nillion for 201512016; whatever has changed materially during this time,
we a_re

the . 356 million given until the end of the financial year. The Assembly

wili th be forced to close its operations at the end of April and wait
untii J to resume its operations because we shall not have funds for op-

eration
n anticipating that the Appropriations Bill, 2014 would not be

on time (by 30ft June, 2014), the County Assembly passed the Vote
11

passed
78

aware but the County Assembly will not be able to operate with



on Account as required by section 134 of the Public Finance Management

Act,2OL4.
12. The County Assembly received an Appropriations Bill, 2014 from the

County Executive Committee Mernber for Finance on 25th Ju1y,2Ol4 and

proceeded. to pass it ancl subrnitted the same to the Governor for assent.

i3. The County Assembly of Makueni has installed an IFMIS system for

Iinancial management and opened an operational account at the Central

Bank of Kenya to try gain financial autonomy bt-Lt the two are not opera-

tional due to limitations from the National Treasury and Assemblies there-

fore have to depencl on the Cor,rnty executive for the above services.

L4. Makueni County Assembiy like all county assemblies in Kenya there-

fore operate under the mercies of the County Executive on issues of fin-

ances thus compromising their abiiity to discharge their mandate.

15. Given the separaticn of por.rrers betrareen the Erecr,t-tive and the As-

sembly, the Assembly is supposed to oversight the Executive and it's ac-

countable to the Auditor General's Office and the Office of the Controller of

Budget.

They requested the Committee to;
i. i.ri.*"ne and get a lasting solution to this problem so that we can be sure

that when we send our requisitions to the Executive to forward to the COB

for release of funds, the same is done promptly so that our operations do

not ground to a halt;
2. to ensure financial. Indepenclence where Assemblies can send requisitions

to the COB directly and funds are released to the Assemblies directiy and

Since the ceilings of 201412O15 were not tenable, there lvas need to revise

. accord.ing to the actual needs of the County Assembly'

Concerns Raised bY Members
Members raised concern on the following issues'

a) The Transitional Authority to explain the role of the County Assembly and

county Treasury as entities of the PFM Act (Section 127).

b) The County Assembly of Makueni has a mandate and role in the budget

making process (Section L29 (3) and should be independent in approving

the budgets by the County Government'
c) Why the County Assemblies should not get their funds directly though

their or,vn independ.ent IFMIS. What is the justification by the COB in with-

holding funds meant for the Assemblies?

c1) There was concern over the nr-rmber of foreign trips by the MCAs and even

the County Executive which takes almost SOoh of the recurrent expendi-

ture.
Whether the County Executive were spending more than the set ceilings.

The COB and CRA are only keen on controlling the budgets and expendi-

rures of the Assembly but not the Executive (How rnuch did the County

Executive actually spent above the set limits set?)'
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fl Local nu.e collected by County Governments is not accounted for and

1:i s at source contrary to the PFM Act;

.06U- l20 : HIGTI COURT RIIIING ON TI{E COUNTY BUDGET CEILINGS
of the CRA briefed the Committee on the High Court ruling deli-
Isaac Lenaoia as follows: That;ed by Ju

1. A peti was filed in Court by all tine 47 Speakers of the Assemblies fol-

lowing on on Revenue Allocation (CRA) recommendation on budg-
et for County Assemblies and County Executjves for the FY

2Ot4 I t
2. CRA the first respondent, followed by the Controller of Budget and At-

eneral respectively. The Council of Governors was an interestedtorney
Party;

3. Art.2l6 (2) mandates the Commission to make recommendations on mat-

ters ning financing of, and financial management by county govern-

ments encourage fiscal responsibility and that the ceilings had saved the

er KES.10 biilion from the MCAs budgets;
4. Art.249 provides that the object of independent Commissions is to protect

-J
Lhe

The

a) The
b) The

,ignty of the people;

Act Section 1L7 (2A) as amended through the County Allocation

declares the Circulars void.
quashes the budget ceilings

tions made by CRA are therefore binding to the county govern-

tion was dismissed
gs are legal
ty Aliocation of Revenue Act, 2014 enforced the ceilings making
ing for counties to implement, and
has been f,rled challenging this ruling

of Act,2014 mandates CRA to make recommendations on County

budget through the Senate

He informed e Committee that the Prayers of the petitioners were: That;

c) The CO be compelled to impiement budgets.
s be disbursed as passed in the 47 appropriation Acts.

the ceilings CRA informed the Committee that in dismissing peti-

d) The fu

In interpre
tion 386 of 2 t+ Ay the County Assemblies Forum, the High Court ruled that this
particular ent was never challenged in court and it's therefore in force
The re<;

ments.
1. The
2. The
3. The

them b
4. Noa

The CRA in his tabled document further proposed a way forward that;
i. The gs were only on specific recurrent expenditures of County As-

semblie and County Executive;
of county Governments have held meetings with CRA and resolved11 Majori

some the challenges posed by the 2Ol4l2O15 ceiling (He tabled status on

county pliance with the ceilings);

80



iii. Tw-o consultative meetings on the 2015116 FY budget ceilings with CECs

andCountyClerksinDecember,2Ol4andMarch,2OL5;
iv. As provicled by Section Ll7 (2Al of the PFM Act, CRA will recommend the

ceilings for Fy 2OI5l16 to the Senate forApproval. However, unlike during

the Fy 201412015, the process will be done much earlier to allow for more

discussion, inPut and consensus.

Resolutions
From the deliberations that ensued, it was resolved that;

1. The Senate, COB, TA, CRA to respond in writing on the staldoff in Maku-

eni to urge the CBC to release funds for the Assembly'

2. The County Assembly should appreciate the need for financial accountabil-

ity. The Senate is organizing a high level workshop on Accountability of

public resources on 19th- 21.t March, 20 15 in Naivasha.

3. The County Executive anci the Assembiy should work as a team Lo aclciress

pending issues which are affecting service deiivery'

4. The CRA and COB to take keen interest in the Makueni issue and further

work together and release a Circular to all the Counties on Financial Man-

agement.
5. That subject to the ceilings, money meant for recurrent expenditure for the

Assembly should be released immediately'
6. The Senate to come up with new guid.elines to CECs on the approval of re-

quisitions by the Assemblies as well as new structures on access to funds

by both the executive and the Assemblies pursuant to Art.216 of the Con-

stitution.

MIN.06 | /ZoLSz ANY OTHER BUSINESS

He informed members on the following upcoming events.

i. The joint Committee sitting between Standing Committee on Finance,

Commerce and Budget and the Sessional Committee on Devoived Govern-

ment wili be held on \tr/ednesday, L1th March, 2015 at the Committee

Room 5, Main Parliament at 9.O0am to meet with Sen. Anyang' Nyong'o,

and the Petitioners of the Kisumu Petition'

ii. High level workshop on Accountability and the County ievel of Government

will be held. on fptrr -!fst March, 2015 at Great Rift Hotel, Naivasha. A11

oversight bodies including the Ethics and Anti-corruption, Commission

(EACC), Controller of Budget, Transitional Authority (TA), Criminal Investi-

gation Department (CID), Commission on Revenue Allocation (CRA) have

been invited to make presentations'
iii. A letter from Makueni County Assembly to t1.e Speaker of the Senate stat-

ing that the County Assembly had not received money for its recurrent ex-

penditure from the County Treasury since November, 2Ol4 and that they

were facing problerns with paylng staff salaries and suppliers.
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MrN.O6 L /20

Having exha
1l.59am
Committee

SIGNED: .. ...

DATE

: ADJOURI\IMENT AND DATE OF NEXT MEETING

ted all issues set out in the agenda, the meeting was adjourned at
next meeting will be on 1lth March, 2015 at Main Parliament,
m 5 at 9.00

CHAIRPERSON _SEN. BILLOW KERROW

!'t. a_._: _i..--.1 1:-i
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COMMISS N O N OI\T REVENUE A.I,LO C,A.T'X ON

OUR. . CRA/CSO lP&SltglVol. T DATE: r8tr,March zor5

Mr. ,I. l\yegereye,
Clerk of Senate,
Clerk's bers
Par Btrildings
I{AITTO

Dear Mr. yegellye,

n{.Ii: tsY COMMNSSION OhI REVEN{JE
ON ON REPORT ON THE STAT'US OF'

AI,LOCATON T'O COUNT'IES F'OR
CI.{L YEAR.S eo 1,4 20 AND 2o1S 2016

Enclosed, find CRA statement in response to the Senate letter
I FCB / GEN-CORR.VOLz I o 5o / 20 rs.

Yotrrs sin Y,

Geol'ge
CO ON SECRETAITY



Tel (zo) zlzgBoooo

We tr'rvir'. (:t'll lie1r'lt.o t ..r

18d, Mat'ctrr aolg

BY COMMISSION ON REVENUE ALLOCATION ON
-REPO ON THE STATUS OF FINANCIAL ALLOCATIOI{ TO

FOR FINANCIAL 1GARS 2ot4/2ot5 AND 20LS/2oL6

14 Riverside Drive
Grosvenol block
zod Floor
P.O. Box lgro - ooroo
NAIROBI

CO

pol]d as follows: -

llhe on on Revenue Allocation (cRA) is established under Article
constitution r,vith its principal functions stated in Article z16. In

ceilings for recurrent expenditure for the counties, cRA lvas
guided the following Arlicles of the constitution and the relevant
Secti of other legislation.

zt6 (z) * The commisston shall make recommendations on
matters concerning the financing of, and financial

This ir

CORR
like to

zr5 of

e

o

S n response to a letLer from the senate (Ref: sEN/FCB/GEN-
Lz/o5olzor5) dated r6th March zor5. The cornmission r,voulcl

ot
tn gentent bU, couttttt gouernntents, CIs reqtdred by this

attons, the Comrnrssion

on and other releuant legislatiort.
z16 (il - In formulating recornntend

sh seelc ...

t o en co ur ag e fi s cal r e sp on sibility
e 249 (r) * The objects of the contntfssions ancl independent

u

o

an'e to ..
protect the souereign4l of the people.

,
The Co ion recomrnended IGirzTg billio, be allocated to county
governn-r for financial year zot4/15.In this allocation, the commiss rorl

1

COMNiIISSION OI\I REVENUE AI,LOCATION



had clstcd the new corrnty stmctures at 1Gh47 billion. Flowever, the
Divisio[r of Revcnue Act 2o14 provided for IG]rzz6.Z billion for the counties.
Out oflthis amount, iGh3o.z billion was for the financing of recurrent
expen{iture for the new structnres within the county governnlents and the
rest to lfinance devolved functions as shor,,m in Table r. The allocation of
IGh3o.,b billion provided for I(shr3.456 billion for the county executive and
fshr6.pZZ billion for the'county assemblies as detailed in Table e. It is orr
the bas[s of these amotrnts that the Commission rnade eqr-ritable allocation
to indlividual counties and made recotrmendations for lecurrent
expendflture for both the executive and the assembiies.

service lProvision, which would be contrary to the spirit of devolution. By
setting peilings on the recnrrent expenditure, CRA \,vas encorlraging fiscal
respon$ibi,lity, ensuring that more resources were allocated to development
and scrJrice provision.

As at tZ, 2oLS, thirty (go) of the counties had complied with tire
r:eilings and are drawing their ftlll br-rdgetary provisions forrn the exchequer.
r\n nal thirteen (tg) have held meetings with CRA and agreed, on a
need b is, where adjustments need to be made. Four of the counties

From
ASSCM

execu

appr d,

(Embu,

neither
rneetind

In the ,

ro7 of.

no
Alloc

11 analysis of the initial budgets sr.rbmitted by the counties, the
s had a consolidated figure of Kshz6.B76 billion while the
had a budget of IGhr3.559 billion. If these budgets had been
it would rnean reducing money rneant for development and

IC

Nairobi, Nakuru and Tana fuver) are the only counties that have
cornplied nor held discussions with the commission. An initial
with Nakuru County is planned fbr March 28,2ot1. (Table g)

untyAllocation of Revenue Act 2or4, Parliament arnended Section
e Public Finance Management Act zotz by inserting subsection

(zA) 'srrarrt to Articles 2o7 snd zt5 of the Constihrtion and
trrnding subsecfion (2), the Cornmission on Reuenue
rr s/roll recornrnendto tlrc Seno._te the budgetary ceilings

on the lecutrent exptendifures of ea.ch countg gauernment,

In dismlssing petition 386 of zor4 by the cotrnty Assembiies Forum, the
High Co[rt ruled that this particular amendment was never challenged in
court anld is therefore in force. The recomrnendations made by CRA are
thereforE binding to the county governments,

L

2

I



The C rnade its recommendaLions to the Senate thror"rgh our letter REF'

cRA/ lPeBlglVol.4 (r.) dated 3oth September zot4 (Copg attctched
t)._A

Yon note that there is a substantial increase of the amounts provided for
each corinties between zor4l zot5 and zot5l zot6. This is because the

n has made provisions for additional staffand additional benefits
arlsulg circniars issued by the Salaries and Remuner-ation Cornmission
1n ber zor4. It will also be noted that items such as Ward Offices and

Co

uded.

hr ing the reconlrrendations for the allocation of revenue between
the n

ertra
been

to
rlf
In so

lJtalii

recom
issued
of the

age i,vlriclr were not factored in the 2ot4l2ot1 ceilings have now

nai and the county governments for zot5lzot6 fiscal year pursuant
zr6(ra) of the Constitution, CRA has computed, in detail, the cost

expenditure for all the 47 assemblies and the county execntive
the commission has consuited with the all the county

ents (Executive and Assembly) in two different fbrums held in
otel (December zor4), and Maanzoni resort (March 2o1S),

and their inputs have 'been incorporated into the
dations. T'he costing has considered all the benefit circulars

the salaries and Remuneration cornmission (sRC). The sumrnary
is attached in Table 4.

3



-.r' A r,q at(,

nr{..r},1

MI C)iqs

1: II{-IDGLI'tr' ALLOCA1'IOI{S OId VAILIOUS DEVOI.\/LiD
ONS YIiu\tr{.S: zt\xgll,4; zor.4/r5; soIS/t(} XN IffiI-X.

D, :volvccl I"uncti,olrs zo t+/ rB Jt>r;f tG

6q,zo61 I- alth Servicese

:q.Leld-
55,562 6z,7Bo

s6,2ss2 P1 anning & Development 50,904 54,O97

.) Ar {riculture, l,ivestock and Fisheries 15,155 16,103 L9,O2O

4
Cr
Pr

rlture, Public Entertainment &
.blic Amenities 1364 2,849 2,992

5 Yc trth Affairs and Sports 3,18 1 3,38O 4,531

6
Tr
Rr

ade, Cooperative Deveiopment &
:gulation 709 4,404 4,624

7 R oads &Transport 35,916 38,t64 40,o72

B Li nds, Housing and Public Works 5,523 5,868 6,o15

q
Nz
Cc

Ltural Resources & Environment
nservation 6ss7 6,724 6,goz

1C) Pr a-Prima11, Educatiol 1,938 2,O59 z,z6s

11 Sr rb Total Devolved Functions 176,s88 I96,A33 erz,38l

L2

Nr
(c
E)

)vv Corlnty Structures
ounty Asserntrrly, County
recutive) 't:1,4t(t :io,2:il3 45,62'7

13 Tc tal Devolved Functions 1()o,oo5 226,666 zsE,ooS

4



'li"*Jlr,1, S'()f'(tl'trAIiY L)tr'CI1A itlICOIMllii:liil-l)z.rT'[ON [-]N (l()I1l"l'I'Y
S T}{ T[}GET CT1IT,INCS {]T.] ITIICIJItRENT I'XPf,hII)I'It]RLi

ir'()lt I I to t5 OI{ I\illw COIJN'I'Y STXI Ur-:TLItUiS (KSI IS. lv{ lL,i-I( ) td$ )

1. co ASSEMBLY

EXECUTIVE

1 MC, . ( Salaries, Nlowances & Gratuity) 8,4t6
2 Sper 339ker (Salaries, Allowances & Gratuity)
'-).) Dep S aker Salaries Allorn ances & Gratui 245

,+

Cou
Allo t,660

5

oth
pen

r County Assembly Staff (Salaries, Ailor,vances &
ion) 922

ri Dut' allowances and pension 477
Mile rge for MCA 7,14L

u o&r 3,683
9 Stull. T'cltiltr t{y,877

z. COI

l Cour ty Executive ( Salaries, Allowances & Gratuity) L,287
2 Chie Officels (Salaries, Allowances & Pension) 946
.1 Cotr Secretary (Salaries, Alloi,vances & Pension) 138

4

Govt
Allor

mors & Deputy Governors (Salaries,
,ances Gra!qitv) B+s

5 CPS] (Saiaries & Pension) 975
6 PF'M Staff ( Salaries and Pension) 6,t94
7 o&N 3,O31
B Sub- Io'tatr r3,356

Tota I 3o,233

5

rty Assembly- Administrative Staff (Salaries,
wances & pension)

T,

t



'['r']r.X]L it : couNT'n' cEilt, [I{GS cr_}BnpLIANCIi t_i sl]

Date: rTth Ntzu'ch :.or5

t,.ir rI LLY C()MX}[,TEtr)

1 BI UNGO 16 ME,RU
.) BC VIEl' L7 MIGORI
r)
.) BL $GONfA 1B MURANGA
tl BL JIA L9 NANDI
5 EL }EYO MARAI(WET 20 NAROI(
(t G,A USSA 21 NYAMIRA

LO 22 Nl.ERI
B IG I"AMEGA ,e SAMBURU

I BU 24 TAITA TA\IE,TA
10 KII INYAGA 25 TRANS NZOiA
11 KIT tI 26 UASIN GISHU
t2 LKI JMU ).7 VIHIGA
13 LA (]PIA 2B WAJ]R
74 ERA 29 WESTPOI(OT
15 MI (UENi 3o MARSABIT

ts, DII B

1 FIO {ABAY B IViACHAI(OS
2 I(A. tADO 9 MOMBASA
.)
.) I(E] ICFIO 10 NYANDARUA

4 i(IL FI 11 SIAYA

5 I(IT L2 THAILUA{ NITI{I
6 KW 13 TURI(ANA
7 LA]\ U

C DIS
COI

IUSSIONS I..I0T
[MENCIiD

1 EM] U .f NAI(URU (To meet otl2S/oS/2o15)
2 NAI :OBI 4 TANA RIVER

6

IS]

KI,

MI

Ui

\LE



.XA,B
4: Str-rl'rinMAtr{Y Ott Cj{A ftIjt]OIi,IhfENDAT'ION ON

COU
!]XP

GOVERN ilTEhi'TS BUDGIi,T CIiILIhJGS ON RECTIItT{HNT
Ill{JltE I-'O tr( ao r 5/ z o 16 ( IGI{S. tll ILLr0 NS)

i. COt 'NTY,,\qSEi\{BLY
No. 1 tem No. Arnount
I I [embers of the County Assembly (MCAs)

D Cr-7 B,7tS
2 (

I pg4l.et 47 ,).) 4
t)
.) i)eputy Speaker 47 263
,+ (

1

\i

lounty Assernbly Staff (mo
20 staff, 40-<60 Wards-roo staff, 2o-<4o
/ards- BB staff & Less zo Wards gets 65 staff )

re than 6o Wards-
4,150 5,543

5 t Assembly Wald Staff (3 per r,vard)

4.,350 7,L97
6 T for MCAs 1,429
.7 I:

4
N

]surance (more than 6o Wards-6o Millions,
<6o Wards-+o Millions, 20-<4o Wards-

Iillions & Less zo Wards
o- 3o

gels zo Millions

47 1,48O

B C ounty Assemblv Service Board (cAsB) 47 267
c) C &M) 5,768

s mll-Total
s. COU N TY EXI]CUTIVI]
No. II em No. Amount
1 G overnor 47 66e
2 D Governor 47 451o.) C iC mernbers 4s3 2,OO2
4 C rief Officers 4s3 7,Zqt
5 C( lunty Secretary 47 zz6
6 47 134
7 St ounty & Ward AdministratorsC

ef of Staff

7,740 2,OBO
B C( n Treastr

Public Service Board CPSB
ceoffi thof Goe rvenl0

6,747
9 C( 1,o86
10 St

716
11 hr iurance /l'7-/ 470
72 Ol ce(O&M)rerations and Maintenan 4,762

Sr. Lb- Total 20,6.3:l'fr ,tal 45,62/

7

Maintenance



No. County
Iixccr:ti

CRA Iti:c 1T rrcircled IiCciIiucX-gct for'lIo.s Coun .4.s..;f-rr ncn<ten-rIy Cortrrqr 1re Irascd (.}x1Dll Re{)}rL 0sC [.c ccicoll't rr)of i] erlc11,' of hIis o JVIi nilioAssemblyCounty
1 Cou-nt-v L-<ecuLiveNailobi Total

r, (lI
I(a lramega

2 6

6 o

Nakuru

[{eru

"i}r
B 6

6 6Homa
10

11 6ICrui
t2 6
rJ

t4 6 6o5
15 6[]r,o
IO

I(]llfl

IGsumu

GarissaL7

16

19 andi
20

c! NaroI<

24

A

.i

l'
I

lt
ri

tl
't
ri

'i
I

.a

i

lr

t;
rt
it
t.:

D

6o



CRA Recommendetl lludget Ceilirrgs filr Cormtyllsscrrily and Countv llxecutil,c basecl on llcco*unecle<l
I:udget on costs of nerv courrty structures of r{sh. Bo,a:}2 l\rillion

County CorrnlvAssembly Cou:oty Executive Total

Uasin Gishu

68oeBo

,680z8
Bornet

Taita 202oo
Embu oo
I(wale

Marsabit 202

est Pokot

Samburu

River
o l) i-.

Nirhi r,246
Lailci

Isiolo

Lamu ',o61
Total

No.



8,4r5,623,3o2r) ilICAs (Salaries, .AJlolya:rces & Gratuity)
z) Speaker Allowances &

4) CountyAssembly-Adn'r irri strative staff (Salar.ics & pen si on)
5) Other County Assembly staff (SaJaries & ?ension)
6) Duty Allowances (Pension & Gratuity)

Mileage for MClts
o&M

245,086,4r6
1,659,681,036

g22,L4O,OoO

47t,324,7zCJ
1,4o,693,888

L6

r) County Executive (Salarics, Allowances & Gratuity)
a) Chief Officers (Salaries, A_llorvances & pension)

3) County Secreatuy (Salaries & Pension)
4) Governors & D- Governors (Salaries, Allowances & Gratuity)
S) CPSB (salaries & Pension)
6) PFM Staff (Salaries & Pension)

7) O &IvI

1,287,284,4oo
92tr6,468,8oo
138,321,OOO

974,688,67o
6,r33,55

13,i.{5.977."o(

l

l

NOTES

Allowances & Glatuity)



REPLIBLIC OF KENYA

{t,^,/.Jr,f 9.,,
iilHi

OTTICE OF THE CONTROTTER OF BTIDGET

P.O. Box:i561{j 00100, Nrirolri
'tcl. 22 I 1063, 071 G27.1922, :ii 8939

l9'l'March.20l5
sEN/002/r (r9)

Nyegenye
Senate

Buildings

ilrr.t *l
BY THE OFFICB OF THE CONTROLLER OF

ON FINANCIAL ALLOCATION AND EXCHEQUER
TO COUNTIES FOR THE FINANCIAL YEAR

15

ledge receipt of your letter Rrf. SEN/FCB/GEN-
2/049/2015 dated l2'h March, 2015 on the above subject rnatter

herewith please find tl-re Office of the Controller of Budget's
response to the issues raised.

)r

s-

REF: OC

Clerk of

20

Enclo

Yours

Encls (l)

Stephen

c,

Binta l-lousc, l

fax.020 22l I
HtfanlkLe

NIr. J.

Clerk's
Parli
NAIR

We

Dear

RE:



l/ '\r>L-

OFFICE OF THE CONTROLLER OF BUDGET

F'INAN ALLOCATION AND EXCHEQUER RELEASES

TOC UNTIES FOR THE FINAI\CIAL YEAR 2014/2015

BY THE CONTROLLER OF BUDGET TO THE CHAIRMAN,

SENA STANDING COMMTTTEE ON FINANCE, COMMERCE AND

BUDGET

March 19, 2015

llPage



STA
FINAN

the above

The Office
Article 228

of Budget

4

5

6

7

In carrying
by any pers

Treasury to

2lPage

BY THE OFFICE OF CONTROLLER OF BUDGE,T ON
ALLOCATION AND EXCHEQUER RELEASES TO

COUNTI FOR TI{E FIN,dNCIAL YEAR 2OI4I2OI5

your letter Ref: SEN/FCB/Gen-Corr/Vol 210492015 of l2tr' march 2015 on

ect r.natter

the Controller of Budget (OCOB) is an independent otlice established by
f the Constitution. It became operational upon thc appointrnent of the Controller
D7'r' August .20l1 .

a) As
1. To

independent office, COB has the following mandate: -
impiementation of the budgets of the National and County Governments

228 (4))

2. To ve and authorize withdrawals from Public Funds; Equalization Fund (Article
204 ). Consolidated Fund (Article 206 (4)), and Revenue Fund (Article 207 (3)) if
satr s that the same is in accordance with the law (Article 228 (5)).

3. Fi al advice to parliament where a Cabinet Secretary has stopped transfer of
o a State Organ or Public Entity and there is need to reuew the decision to stop

transfer of Funds (Arlicle 225 (2).

Piease refer

Coun

ly reporting to the Legislature on implementation of budgets of National and

Governments (Article 228 (6)).

reporting to Executive and Legislature (Article 254 (l)).

reporting to Executive and Legislature (Article 254 (2))

ing and publicizing reports (Article 254 (3))

8. To
the (Article 252 (1)(a))

investigations on its or.vn motion or on a complaint made by a rnember of

9. To Alternative Dispute Resolution Mechanisms to resolve disputes (Article
252 ( )

its manclate, the OCOB is independent and not subiect to direction or control
authority which is clearly buttressed in Article 249 (2) (b) of the

Consritution. OCOB collaborates with other state agencies, inch-rding the National
timely release of lunds to government entities.



b)A umber of Counfy dssernblies are grinding to a halt in operations

The of the controller of BLrdget approves lvithcrrawar of' firnds by counties based on
recluests County'l-reasuries, tbr both the County Executive and County Assembly. The
approvals based on the fbllowing legal framework; (i) approvecl Appropriations Acts of
county

County A
shcrws the

financial 2014t201s

c)

co

' (ii) provisions of the Public Financial Management Act, 2012. (iii) the
of Revenue Acr, 2014, ancr other rerevant Acts of parliament. Table 1

of exchequer releases to co,nty government trs at I 7,1, march 2015 fbr the

Petition No 368114 was instituted by Speakels of ar 47 counry Assemblies on 24,d Julv20t4 the issuance of a circular by cRA on the maximurn budgetary allocations tcr
the County Assemblv and the county Executive fbr the Fy zo14ll5. The parties to the
petition the commission on Revenue A[ocation (cRA), the contro]ler of Budget,
Council of and the Aftorney General

Tlie Peti sought the following orders inter alia

a.A that the circulars breached rhe petitioners' cons,titutional rights and
were null and void.

of certiorari to quash the circulctr isstred by CRA
o.f mandamtt,r t, compel OCOB to ,pprove tyithdratval of fund as provided

very County Governments budget.

b. An

C. An

-fo,

ller of Budget has refused to finance county Assemblies unress they
with the said CR d ceilings (petition No. 36g/14)

lacili tate the canying out ol essential services ancj activities bv county
the parties enterecl into a conscnt agreement on 25t1, July 2014 that was

on ltt August 2014 befbre the trial Judge.

order No. 2 of l" August 2014 reacls:

immediately released to the counties fls per section t34 of the public
Act itt respect of county Budget (Estimates) submitted to the County

the FY 2014/15, pending the hearing and deterntination of the petition

brought those counties that hacl enactecr their Appropriations Act into
134 of the PFM Act. This allowed them to access up to 50 per cent of

In order to
govemments

subsequently

A Iook at co

"That funds
Finance
Assemblies

herein"

an

Section 134 the PFM Act,2012 only applies in situations where a county has not enacted
Act by 30tl' June. However sonle coLlnties had enacted Appropriations

Acts by 30tl' ,2014. Therefore. there was need to vary the consent ordcr No. 1 of 25th
July, 2014. It
August,20l4,
application of

is in this regard that the parties enterecl into consent order No.2 dated l't

3lPage
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A

their tlrrough to 3l't Decenber 2014. The two consent orders envisaged tw.o
categories counties, those that had enactecl and those that had not enacted their

Act as at 30tl' June, 2014.

For the es that had not passed their Appropriations Act, Section i34 fully applied and
the County

by their

Further. S 134 of the PFM Act, 2012 provides:

subiect to subsection (2), d the county Appropriation Bill for a financiilI 34.

not been assented to, or is not likety be ossented to by the beginning of the
' yeor' a countl' Assembly may authorize the withdrawal of money front the

Revenue Fund,

(2) xtithdrawn under subsection (t) -
(a)

the
be used only for the purpose of meeting expentliture necessory ro corry on

of the couttry* government during the Jinancial year concernetl until
os the relevant appropriation law is ptssetl.

By our

blies lvere required to pass a vote o11 accolult on budget estimates presented
CEC Member - F-inance on 30tl' April. 2014.

tanding, any requisition under Section i 34 is for essential services only.
CoB released tirnds to counties in line with the consent orders until the

delivered on 20'h February,20l5 which, disrnissecl the petitiol alci clicl not
grant any of prayers sought by the Petitioners.

Table 1 shows Exchequer reieases to the counties as of MaLch 17. 2015

such

Therefore,
judgment

4lPage
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TABLE 1: COUNTY SUMMARY 0F EXCHEQUER ISSUES AS AT 17th March;2015 - FY 2014115

couNTY EXECUTTVE {CE) c0uNTY ASSEMBLY (CA)Coun

ty
Code

County Title

DEVELOPMENT (b) TOTAL (c=a+b) RECURRENT (d) DEVEL0PMENT (e) TOTAL (f=d+e)

TOTAL (g=c+f)

1 ,661 , 151 ,265 768,703,61 3 2,429,854,878 235,095,61 0 20,000,000 255,095,61 0

z,uo4,vJu,r+oo

JUI Bomet

1,021,653,665 1,345,966,997 2,367,620,662 161,248,243 161,248,243
2,528,868,905

303 Bungoma

2,494,444,950 1,921,491,728 4,415,932,678 307,61 8,1 1 9 307,618,'r19
4,723,550,797

304 Busia

1,556,369,399 945 000,000 2,501,369,399 381,630,601 5,000,000 386,630,601

2,888,000,000

305 Elgeyo/Mara

kwet 1,246,912,986 681,525,927 1 ,928,438,913 191,847 ,967 20,1 25,000 211,972,967
2,140,411,880

JUb Embu

1 ,194,056,877 309,294,070 1,503,350,947 135,499,122 135,499,122
1,638,850,069

307 Garissa

1,977 ,517 ]90 2,060,644,899 4,038,162,089 180,644,230 1 80,644,230
4,218,806,319

308 Homa Bay

1 ,537 ,663,142 736,792,079 2,274,455,221 399,094,1 21 22,207,921 421302,042
2,695,757,263

309 lsiolo

873,174,529 500,000,297 1,373,174,826 82,783,531 82,783,531

't,455,958,3s7

310 Kajiado

1 ,551 ,191 ,921 505,453,483 2,056,64s,404 207,700,000 34,546,517 242,246,517
2,298,891,921

Jll Kakamega

3,1 04,396,233 2,441.028,182 5,545,424,415 346,562,506 52,908,000 399,470,506
5,944,894,921

312 Kericho

1,492,877 ,148 587,161,137 2,080,038,285 363,691,297 363,691,297
2,443,729,582

313 Kiambu

3,797,048,877 753,507,543 4 550,556,420 484,483,1 88 1 556,159 486,039,347
5,036,595,767

314 Kitifi

2,219,041,144 1,958,384,899 4,177,426,043 221,008,307 162,1 39,008 383,1 47,3 1 5

4,s60,573,358

315 Kirinyaga

1,440,035,431 457,806,400 '1,897,841,83'l 207,942,879 5,141 ,000 21 3,083,879
2,110,925,710

Jto Kisii

2,433,070,600 1,287,508,347 3,720,578,947 422,405,789 422,405,789
4,142,984,736

5lPage
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titiiiiiii
'.:41,

317 Kisumu

2,854,275,319 901 3,755,641,213 217.267 ,BB2 ,4-7 1A-7 aAa4tttLvttv9L

3,972,909,095

318 Kitui

2,182,220,615 1 3,81 6,958,620 387,174,813 387,174,813
4,204,133,433

4 AAi eAA aOO I acc AcE aia
319 Kwale

3,150,614,241

320 Laikipia

1,272,956,809 616,520,141 1,889,476 950 92,1 51 ,060 33,000,000 1 25,1 51,060
2,014,628,010

321 Lamu

158,821 ,339 58,000,000 216,821,339 1 08,343,925 26,750,000 1 35,093,925
351,915,?64

322 Machakos

2,772,725,498 1,062,933,457 3,835,658,9s5 308,755,472 1 5,750,000 324,505,472
4,160,164,427

aa) lVakueni

2,104,175p60 806,928,1 29 2,91 1,1 03,1 89 262,192,585 35,887,492 298,080,077
3,209,1 83,266

2aA Mandera

1,816,792,241 2,442,117,716 4,258,909,958 181 ,880,473 1 26,000,000 307,880,473
4,566,790,431

325 lilarsabit
1,380,872,393 1,668,795,500 3,049,667,893 194,677,607 8,1 00,000 202,777,607

3,252,445,500

3lo Meru

2,101 i88 388 1,567,296,797 3,669,085,1 85 305,494,815 305,494 81 5

3,974,s80,001

327 Migori

1,489,564,214 47,000,000 1,536,564,214 152,465,786 152,465,786

'1,689,030,000

1)A lvlombasa

3,1 86,684,958 325,000,000 3,511,684,958 1 83,736,575 1 83,736,575
3,695,421,533

329 Murang'a
'165,000,000 250,000,000 415,000,000 35,000 000 10,000,000 45 000,000

460,000,000

330 Nairobi City

6,675,489,763 190,000,000 6,865,489,763 840,050,238 840,050,238
7,705,540,001

JJI Nakuru

3,224,617,671 7,943,251 3,232,560,922 296,642,448 50,000,000 346,642,448
3,579,203,370

Nandi

1,385,767,500 1,48'1,398,415 1,597,055,503 211,288,003 36,057,417 247,345,420
1,844,400,923

JJJ Narok

2,589,794,000 1 ,31 3,500,000 3,903,294,000 36,830,000 1 05,000,000 141,830,000
4,045,124,000

aat Nyamira

1,414,316,803 813,476,984 2,227,793,787 179,045,000 1 79,045,000
2,406,839,797

))E Nyandarua

256,603,233 355,0s0,422 98,447,1 89 256,603,233 256,603,233
355,050,422

l
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336 Nyeri

2,1 06,1 05,988 667,024,480 2,773,130,468 30,000,000 275,770,945
3,048,901 ,4'13

337 Samburu

1 ,045,168,938 775,770,010 1,820,938,948

245,770 945

1 28,778,590 1 7,600,000 1 46,378,590
1,967,3'17,538

2,865,050,000JJU Siaya
I 177 71,A A7) 1 nAQ nnn nnn ) /11E'71o iaa aoa a1 I cao

Taita/Taveta

1,307 ,172,723 641,333,148 '1,948,505,871 175,425,983 22,858,844 198,284,827
2,1 46,790,698

Tana River

905,000,000 1,281,780,000 2,1 86,780,000 159,000,000 45,800 000 204,800,000
2,391,580,000

341 Tharaka -

Nirhi 950,909,61 3 590,507,503 1,541,417 ,116 1 05,756,300 1 0,000,000 1 15,756,300
1,657,173,416

34t Trans Nzoia

1 238,125,839 1]03,267 ,223 2,341 393,062 170,626,261 60,648,000 231 ,27 4 ,261

2,572,667,323

3q3 Turkana

1,687,07r,389 4,356,678,490 6,043,749,879 300,000,000 300,000,000
6,343,749,879

344 Uasin Gishu

1 ,979,108,761 1,644,262,408 3,623,371 ,1 69 227,092,456 12,500,000 239,592,456
3,862,963,625

345 Vihiga

1 ,367 ,729,771 B1 7,856,000 2,185,585,771 157,154,229 1 53,260,000 310,414,229
2,496,000,000

J4b Wajir

1 ,643,674,193 1,868,034,366 3,51 1,708,559 ?24,705,508 224,705,508
3,736,414,067

347 West Pokot

1,352,334,545 957,800,000 2,310,134,545 212,17 4,467 33,000,000 245,174,467
2,555,309,012

TOTAL
85,033,807,582 49,930,713,535 133,181,204,239 11,315,725,149 1,298,71 0,358 12,614,435,507 1 45,795,639,746

TlPage
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d) The Couent has niled on the rnatter amd though dismissing thc petition by
Co Assernblies, the Court has determined that the ceilings by CRA are not
bind g and can only be binding if the said ceilings are approved by Parliament.

Afler anal the judgment, it is or-rl considered view that the Courl held that by virtue of
Article 216 f the Clonstitution and Section l0 of the Commission on Revenue Allocation
{ct,2012, was well within its mandate to issue the circular on budgetary ceilings to the
County

The Court held that recommendations by CRA, although not binding on the Counties
should be gi due consideration in the enactment of the budget. The Court emphasized that

ot-ts by CRA to the Senate shor"rld be given due consideration and reasons gi,ren
for any It therefore follows that deviation by the County Assembly on the

of CRA rvould also lequire such County Assembly to give reasons.

Moreovef,
Counties o

National G
CRA to s

Executive,
should co

Assemblies

Cor-rrt held that the recornrnendations by CRA becaome binding on the
they are approved by the Senate in the County Allocation of Revenue Act,

2014. C ueutly, the court declared that since the Petitioners did not challenge the
validity of 2014, it would not delve into the validity of CARA, 2014

It is ur considered opinion. that since the Court did not grant any of the Petitioners
prayers and that the cRA was well within the law and its mandate in issuance of the
circular, it that the Senate having approved the recommendations of CRA in CARA.
2014, the are binding on the Counties and should therefbre be adhered to

e) Con ller of Budgct is scnding County Asscmtrlies to negotiated with CRA to
varv even though thc court has placed the mandate on the parliament

Pursuant to le216 (1Xa), the Commission on Revenue Allocation is manclated to make
concerning the basis for the equitable sharing of revenue raised by the

()

its

between the national and county governments. Article 216 (5) requires
recommendations to the Senate, National Assembly, the National
semblies and County Executives. Therefore, the County GovernmentsAs

CRA and not OCOB on amendments to the budget ceilings for County
the County Executives.

8lPage
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eakers of the CountyAssemblies

ing Committee on Finance, Commerce and Budget

ebruary,2015

ed

r those negotiations were settled and sector ceirings pegged in the

ition of the 47 county Assembries on the Budget ceirings
by the commission on Revenue Allocation for Fy zoL4/LS

the
untyAssemblies do not object to the desirabili ty of budget ceilings and

c money in a prudent manner as provided for in Article 201 [dJ the
section 107 of the public Finance Managem ent Act.

Strategy Paper, which in accordance with the public Finance
1.2, and which is submitted by the Executive by 2gttr of February every

for every sector of the County Governm ent, the County Assembly

Th

Co

incl

The

InA

ies have always held that ceirings ought to be a product of honest
the sectors [Assembly includedJ and county treasury.

outset, the
need to use p

tution and

County Fis

agement Act,2
contains ceili
ded.

County Assem
tiations betwe

ri|2014, way
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The
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24th
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County Fiscal Strategy Paper, the Commission on Revenue Allocation (CRA) gave

recommendations on ceilings on recurrent expenditure for Counly Assembly and County

Executive (refer to Annexure 1).

These ceilings were arbitrary figures developed between CRA and the Council of Governors

without consultation r,vi[h the Assemblies.

In July 201-4, after enactment of Appropriation Acts by County Assembiies, the Controller

of Budget [CoB) declined to recognize the Cor-rnty Appropriation Acts, and refused to

authorize withdrawals (release funds to County Assemblies) unless tirey complied with the

ceilings, whereas the County Assemblies Forum (CAFJ held that CRA recommendations

were not binding. The legality of the County Appropriation Acts has not beer-r challenged in

any court in accordance with Article 165 of The Constitution.

It is on the basis of this that CAF went to court in July 201.+, to seek an interpretation of the

same and sought prayers to quash the circulars and term them unconstitutional and void.

Whereas the court dismissed the petition to quash the circulars and tertled them lawful,

the court made the lollowing determination:

1. That the circulars on ceiling were issued in the advisory capacity granted to the

Commission under article 21,6 of the Constitution and are therefore lawful.

2. Circulars cannot be quashed due to [i) above.

3. However, ceilings in the circulars are not binding on County Assemblies since they

are not directives and can only become binding if adopted by Parliament through

the instrument of the County Allocation of Revenue Act, given that Parliament has

the final say on the matter.

4. County budgets are subject to national legislation, being Division of Revenue Act and

County Allocation of Revenue Act.

5. Differences in regarding fiscal and budgetary processes should be settled in terms of

Article 189(4) of the constitution of Kenya, by way of alternative dispute resolution

mechanism and this includes reference of the dispute to parliament which has the

final say in budgetary processes in Kenya.

Although Parliament amended the PFMA, and inserted a provision allowing CRA to

recommend ceilings to the Senate, as it stands today, the Senate in its own wisdom

has not approved the said recommended ceilings.

In spite of this, the CoB is still declining to approve withdrawals unless the counties revised

their Appropriation Acts to comply with the CRA ceilings. Further, the CoB is asking

Assemblies to go to CRA and get clearance letters of compliance with the said ceilings

before funds are released to them.
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omplied with tl
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provided by CRA that a number of County Assemblies had willingly

he budget ceiling and a number are negotiating is misleading. All county

Complied, had done so under duress, those that complied did,so after their

nployees went without salaries for months after their county treasuries

se funds to the County Assemblies.

irports to have recommended reasonable ceilings, a cursory look at their

frs 
for FY 201,4/2015 against recommendations for FY 20L5/201,6 proves

f8ures 
are irreconcilable.

]f some counties;elow is a list

orts to set recurrent ceilings on Executive, they have not done so. CRA

Sence of a unit/department called "new structure" in the County Executive

igger chunk of the rest of the executive departments to have unregulated

diture. In fact, whatever is intended to be saved from ceilings in County

being channeled to development but to the already bloated recurrent

ecutive.

of the budget making process, whether in the estimates, or the

ffioR COUNTY ASSEMBLIES AS SET BY THE
COMMISSTON ON REVENUE ALTOCATION
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CRA RECOMENDED CEILINGS IN KSH
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UNTY
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\to.
CO 2oL4/Zot1

L51,567,O6l 305,000,0001 Lamu
329,000,000Nithi LBL,BBO,473) Tharaka
376,000,000J Tana Rir rgr 197,O37,779

35B,ooo,oo04 Sambur' .t Lg7,037,779

392,000,0005 KirinyaF a 279,772,238
399,000,0006 Elseyo N larakwet 227,35O,591

417,000,0007 West Pokot 242,507,297

415,000,000B Nyamire 250,085,650

250,085,650 483,000,0009 IlIarsabit

ppropriation budgets are made in respect of votes (read departments). There is no

Vhereas CRA pr

rurports the pre

,nd Ieft out the

ecurrent exper

[ssemblies is n
:xpenditure of t



vote called "new structures", and neither is there a department known as "new structures"

in the Executive arms of all the 47 County Governments.

The purported budget ceilings on County Executive are therefore not enforceable, and CRA

made these provisions as public relation gimrnick.

Below is a table with a comparison of the actual recurrent expenditure in the

Appropriation Act, 2014, against the purported CRA ceilirrgs for a number of County

executives;

COMPARISON OF ACTUAL RECURREN'T EXPENDITURESAND CRA PROPOSED

EXPENDITURE CEILII{GS FOR COUNTY EXECUTIVES

COUNTY
PURPOTED CEILINGS

BY CRA

962,00O,000

ACTUAL RECURRENT
EXPENDITURE FOR
EXECUTIVE IN THE

APPROPRIATION ACT,2O 14

1 Nairobi 77,845,258,24.2

2 Tana River 37B,oo0,ooo L,374,056,705

3 Kwale 396,000,000 3,8O1,3O4,9L9

4 Nakuru 455,000,000 5,595,7L2,384

5 Lamu 3 51,000,000 946,7O4,O77

6 Wajir 408,000,000 2,792,201,855

COUITITY ASSEMBLIES, RECOMMENDATIONS:

1,. That the Senate confirms that the CRA recommended ceiling are not binding until
approved by the Senate in accordance to PFM[Amendment )Act;

2. That the Senate confirms that they have not approved the ceiiings recommended by

the CRA;

3. That CoB be compelled to release funds to the County Assemblies without reference

to the said ceilings;

4. That funds be released in accordance with the Appropriation Acts, since the County

Appropriation Acts are not in conflict with the Constitution, the PFMA, The Division

of Revenue Act,201,4, and The County Allocation of Revenue Act,2014;



5. That the
since the
those for

is a need to interrogate the formula used by CRA in arriving at the ceiling

is wide discrepancies between the proposed ceiling for FY Z0t4lLS and
20L5/1,6. We note that the CRA recommended ceilings for the counry

e not wholesome and therefore not enforceable.

attach the snnexures for your reference;

nex L: CRA mmended recurrent budget ceilings for County Asserrbly and County

tive for 2 4/15 Kshs .30,232 Million

2: CRA recorrrmended recurrent budget ceilings, for the County government for
01,5 /1.6 (Kshs. illions)

3: Brief the Court judgement on High Court Petition 368 of 2014[Speakers of the

rty seven C Assemblies Vs CRA &2 othersJ

4: The C Judgement on l{igh Court Petition 368 of 2014[Speakers of the forty
blies Vs CRA &2 others)County

nex 5: The N bi County Appropriation Act, 2014

ex 6: The T ver County Appropriation Act, 2014

nex 7: The eni County Appropriation Act, 2014

nex B: The e County Appropriation Biil, 2014

ex 9: The N County Appropriation Act, 2014

[Dr.) Nuh ir

hairman

ounty Assem Forum
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itiotr concerns tire br-rdgetary ancl related processes irr CoLrrrry

Gover ents. All the Petitioners are State Orgaus established uncler the

l)rovlst trs of Article 778(7) of the Cotrstitution wi[ir their mancla[e set

or-rt ttit r Article L7B('Z) of tlie Con.stitution ancl inclucle inter-crlia to

presid over the sittings of their respective Courity Assernblies. They

have. b ought this Petition pursuant to the provisions of Articles

1-,2,3, 6 0,79,20,22,23(7) & (3J, 27(1),27(4.),27,43, +7,73, 159,

t

;.: f...

760i 7 , !7 +, \7 5, L7 6, 779(7), 185, 186, 1,89, 790, 194., 207, 205,

207, Z 9,2L0,216,224,225, ZZB,259 & 260 of the Coustitution o[

nd Rtrles 23 and ?4 of the Constitution of I(enya (Protection

ts and Fundarnental Freedonrs) Practice and Proceclure

l(enya

of Rig

Ilules, 013 and Sections 1L7, L25,7Z9,737,733 ar-rd 134.o[ t]re

Public nance Managernent Act, Cap.412C, Laws of Kenya on their

F 20t4 0uDGrqENTl Page 3ETIl'tON N0.36



owll behalf and on behalf of all the Forly Severr Counties created under

Article 6(11 of rhe Cortstitution as reacl togetlier with t[e Fir.st

Schedule to the Constitution.

0rr or aboLrt 22",t April, zoLrL vicle a circular-Ileference No.

cRA,/GGM/\iol.lll/99 actclressed to ail coLrnry Governrlelts, the 1sr

Respondent reconrtrtenclecl a ceiling on alloca[ion for all County

Assernblies artd all CoLrnty Executives in County br-rclgets for the finapcial

year 2014/2015. l'het'eafter, [he 2n'l Responcient on cli'u,erse clates vicle

vat'iotts circttlars aclclressed ro the Courtry Goverrrntents allegec{11,

reinforced the 1-'t Respondent's circular aforesaicl ancl clemandecl that
the County Assenrblies' budget allocations shoulcl cornplv vvit6 the

aforesaid circular [ailLrre [o wirich the zn,t Re.sponclent rvoulcl not
approve rvithc.lrararals ft-orn the CoLinty Revenue Iruncl or apy ot[er.fpncl
by Countv Governtttents. That aI the clate of the inrpLrgneci Circuiars,

none of the County Governnients iracl passecl its County Finance Act for.

the financial year ZO14/2075 to enable implenrentation of its budget.

The Petitioners therefore therefore claim tltat the 2nd Respondent actecl

ultrq vires its manclate in issuing the saicl circulars to the Counties.

The Petitioners have also filecl this Petition clairnitrg a violation of
Articles 73, 185, r89,207,216 and zzT of the constitution by the

Respondents and are further seeking to enforce their funclanreptal

rights and freedoms uncler Ar-ticles 27 and 47 of the Constitution. In

PETIl'lON N0.368 OF z}t+ fiUDGM rrNTJ Page 4
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their etition daled 23'ct july 2014, they therefore seek the following

orde rs

(a) A cleclat'otion that tlrc Cirurlars tltat the fst 51n61 )rttt

Respondents, jointly ancl sevo'ally, artd eitlter lt)'
thentselves, assigns or ony pet'sott clainting tltrouglt
thern, issued to any CourtLy Goventntent in the Republic of
I{enya on various dates bettveert the 2Zra day of Apt'il,
20L4 to tlte 16th dfly of Jttly 2074, or any oitlter date, to
prescribe and or put manclatory ceilittgs to financial
allocation to any County Assentbll, in a Couiitlt BudgetJ'or
the Financiol year'20L4/2075 breachecl the Petitioners'
constitrttiottal rigltts tutder Articles 27(1), 27(4), 27(5),
4-3 and 47(1) of the Constittttion of l{enya, and were rtull
and void for all intents and pltt'poses.

Judicial lleview orcler of Cu"tiot'ari to renTove irtto tltis
Honourable Court and quash tlte. Circulars tltat the 1't
and 2"d Respondents; jointly ond sevet'ally' and eitlter by
thentselves, a.t.sl.rrl?s or any person clainting tltottglt
thent, issrre:d to any Cortnty Governntent in the Republtc of
Kenya on various clates betweert t'lte 22"d day of April,
20L4 to the 16u' day of Jrtly 2074', or any other date, to
prescribe and or put ntandatory ceilings to financial
allocatioits to any CourtLy Assentbly in a CourltSr 6r,r1nr,

for ttte Financial Year 2074/2015,

Jttdicial Review orclers of Mandarnus to retnove ittto tltis
Ilonouroble Court and cornpel 1l1s lttd Respondertt to

oversee the intplententatiort of tlte budgets of Cottttty

Governments in Kenya for tlte finartcial year 2074/2015
in ternts of Article 225(4) of tlte Constitution of l{enya
once County Governn'tertts ;ross their respective budgets

for the Financial Year 2014/2015,

Jucliciat Review orders of Mandotrttts to retnove into tltis
Honourable Court and contpel tlte Respottdettts, joitttly

PETITION N0.36 0F 2014 (IUDGprENl',) Page 5
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(e)

anrl sever-ally, ancl either I:), tltentselves, assigrts or atryt

pet'sotl claiitittg throtrglt thent, to crpprove ancl disbrtrse
'Funrls 

as ltrovirlecl for irt evcty Cottrtty Grtverttntellt'S

bttclgetory allocations os set ortt itt the courzty's Bttr),gets

esdlnatei ctJ' Ilcventte ancl Expenrlitttre for tlte F'ittcrttcictl

year 2014i2015, CotrttSt's opltropriat[ort lcLs for the

Financial yeor 2014/2015 ancl ot' cotrrtty's Firtartcr: Acts

for the l;irtoncial Year 2011/2015'

Cosfs of ancl ittciclental to tltis Petition and;

Any otlter orrler tltat this I'lortottrablc Cottrt clcents fit
an-d jttst to grant [tt the circuntstatlces"'

(J)

4

The Petitiottet's' case

Prof. 0jiencla, Senior Coillrscl, presentecl the Pe[itioner-S' (:aSe at-rri tire

gist of their CaSe was that the inlprlgned Circulars 'vvere issLred rt'iiltcul

ar-rthority attd are itl breach of tlie legisla[ive ar-rthorit,u- o[ (-oLitil"

r\ssenrbries upcrer trre provisions of Articles 185(1) and (2) oI rlie

Cotrstitution. That itl issuirrg the saic[ Circttlars tl-ie 1" arrd

2ndllespo,dents also violatecl Article 189 (1) of t}'re Cotistitutiotr as

they failed to consuit the Corinty Asset-ublies otr the ma[[er while the

sallle fell within tire la[ter's manciate''1'he1' fr-rrther claimed that in doing

so, the l-rt apd 2n,lRespottcients violatecl t[e fr-rlrdalnental right of CoLrnty

Assemblies under Article 47 of the Constitution to adn-rinistra[ive
l:

actiou that is lawfttl, reasotiable ancl procedurally fair'

It was also the petitiorrers' contention that the irnptrgnecl Circr-tlars

targeted only votes on accoLltlt oI County Asserrlblies and Cotrnty

PrjTI'rloN NO.36B 0F 2014 (JUDGNIEN r) Page 6
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Exec ves for tlre finarrcial year Z0I+/20L5 by creating budgetary

the Reslroncleltts wliolly protected budgets for tlie
ceili

Nati

the

while

n al Executive, [he Natioual Assembly, tire Senate, the jtrdiciary and

elve Comnrissions ancl inctelleudeut oifices Iisted in Article 24'B

constitution. As such they claimed that the impugned circulars

ed the funclamental rights of counly A.ssenti:lies, to t-he

e South African case of t1

6. 0nt

of th

brea

pro

ado

oil

su

of th

furrd ental ancl inalienable right to eqttal protection and equal benefit

of th law and uot to be cliscriminated agaitrs[, clirectly or indirectly' as

edforutlderArticlezT(7),(4Jancl(5)oftheCotlstittttion.cl

e latter issue, Prof 0jienda sublnitted
,:

that the term 'aclmitiistrative

actio refers to broad areas of governmental activitlr in rn"hich the

repo tor-ies of power are exercised b14 statr-rtory boclies, including the

on of policy rnaking and issuat]ce of a specific clirection and

tion ' :ase in accordance rvitho[ a general rttle to a Partlcular c

requ ements of poiigy, expedieucy or administrative prac[tce He relied
I

which discussed the norrtative contenl oI the

th erefore Pro f. O jienda's
aclmiuistl-ative action' It was

ssion that since the 1.t ancl 2ndRespoudet-rtS pr-rrpot'ted to clirect

PETITION N 6B oF 2014 (JUDGlvlENl')
Page 7

Cou Fl Assembliesonhowtoiegislate,theiractionsatrloutrtedto

r"rnla ful and un[air adnrirristrative action ancl thus violated Arti cle 47

Constitution on tltree fronts;

appl

I



7

B

l.-irslly, that tlte notices are ultrcr viles the trandate of the 1't atlrl 2ud

Responclcnts as set or,tt uncler Article.s 216(?') and 228 (4) of the

Co tts [ittt titl tt

Secondly, titat the legislative ar-r[hority of counties vests in cotttlty

Asseinblies by clirrt- o[ the 1:rovisions o[ Article 185(1) ancl[2) o1'rlte

constitution. lr-r that regarcl, that cottnty budgets are estinratc's of

revenlle and exltenditure by counties in a given fillancial year altci

co.stitute n[a.s for nranagemenI of County reSOurces and that approval
-" r'-'-'- ---

of County buclgets is an exllres.s constitutional niatldate oI Coltnty

Assenrblies u.der the provisions of Article 784(4) (aJ'Furthet', that tlte

Constitr-rtion has not appor[ionecl the legislative ar-rthoriLlZ of Cottnhz

Assernblies to aplprove coutrry bLrclgets as a shared tnandate betlveett

County Assernblies atrci the 1't ancl 2ldRe.spondents tror doe's legislative

aLlthoriry to detennine votes on accounts iri coutrty budgers vest irr the

lr severally' lt was therefore Ilis
Lst anci 2ndRespondents, jointly (

subrnissiotr t]rat the Circulars are uncol'rstitr-itional' unla'"vfLtl atrcl a

nraniflest of anarclty in the operationalization of the principle of
,:

devolution.

Thirdly, that the irtrpugned circulars breach the procedures, time-lines

:

and systeprs of checks ancl balances I'eqr'tirecl to be observed by Cottttty

Assemblies in enac[ing county bLrdgets as is envisaged r'tnder Article

207 ofthe constitution and utrdet'sections 717,725,729 arrd 131 of

the Public F'inancc N{atlagetnelrt Act 201,2' He claimed in tliat regard

t,E'til'roN NO.368 OI' 20i4 (luDG I\,tENT)
Page B
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in their buclgetary processes, each of the County Assemblies trlusI

and pass certain instrunretrts before passirlg its Cour-rty budget'

clition, that each oI the instrtttneuts is progressive of attd

rrrclent on the previor.ts ilrstrumelrls and it w'ould be illegal to adopt

unty Buclget Estirnate.s of Revenue and Expenditure tliat is tiot

tent with the finailtcierl or-rtlool< oIa County as cletermirlec[ by each

e aforementioneci instruments. That at the time of filing this

ol-1, all counties hacl cornplied with tlie requiremetrts of the

titutiou and the Pr.tlllic Fitrance ManagetnetrtAct and liaci enactecl

ty budgets for the finatrcial year 20L412015 and had adopted their

ctive County Fiscal Strategy Papers, approvecl their Coulrty Budget

and Expencliture by the 3Oth June 2014 and
:: ..

cl tlreir Appropriations Acts for the financiai year 201,4/2015' It

erefore ProF. Oj'iencia'-s cotttelttion that for the Counties to cornply

tire Circulars aS issued, they had to restart tlte entire pt'ocess of

ng and aclopting rhe Fiscal Strategy Paper, Budget Estitrates oI

nue 'rnd Exp-enditure, Appropriations Ilills and Acts as '"vell as

ce'Bilis a6d Acts which actions r,youlcl have gone beyond t|e

atory statutorY timelir-res set ollt utrder the Public Fitrance

create the risl< of invalidating thegement Act and ltence

'quent budgets that they',vottld pa'ss

Petitioners further contendecl that the mandate of the L'r

on clerrt is circurnscribed in Article 2L6 0( the constitutiou thaI

58 OF 2014 (luDCN',lENl')
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ntaltclate is to rccornrnend on nratters concet'tring fir-rancing and [inancial

ntaltagernent by the Cor-rnties.'i'hal tlre Constitr.ttiotr cloes not allor'v il [o

decide on rnattel's concerning [inancial ruanagetrtettt by the Cotttrties

and while relying ott tlte Canadiart cases of Ii v.s NIac l;arlatte (L92.i,)

I'ICA 36 and LI It

(19g2.) 1 SCR 3S5,tlte Petitiouers clistingr.risliecl a "rccomnlendation"

frorn a "ciecision" atrci statecl that a recommendatiorl cloes:noI have al'ry

binciing force and cloes not inrpose obligations atrd thet'efot'e a

"recOnlllenclatiotr" Coltnotes advice wltich tlie recipietrt tnay be art

liberty to accept or disregar-ci.

L2. It vrras also the Petitioners'subnlission tlrat the ttrandate of the 2ni

Respondent under Article ZZB of tlie Constitution is to oversee the

iinplementation of the bucigets of tlie National and Counly Govertrtrlettts

through its authorization to withclraw from the Eqr,talization,

Consoliciateci ancl Reve nue Irunds and Prof. Ojienda further sr.rbrnitled

thaI the said ntanc.late in relar[ion to Coutrties is limitecl to ascertaining

that withdrawals lronr l].evenue Fr,rnds utrcler Article 207 of t]re

Constitution is done only in accorclance with the legislation et-iacted by

CoLrnly Assemblies or att Act oI Parlialttent.

13. It was Prof. Ojienda's furtlter subnrission that there is tro lart, itr Ketrya

that rlandates any of the Respondents to approve br-rclgets or detet'ltiitte

votes on accoLlnt of budgets anci [o do so wottld aniout.tt to t-tsurpation oI

powers of the County Assernblies. While relying on the case oI OkUa

PE1'I]'ION NO.36B OI: 2OL4 (JUDGN,lENTJ Page 10



ncl tlie Supretne Coitrt decision in Re

he submittecl

that al CO nstitr-ttiotraiorgansareobligecltosticl<totlreirnrallclatesirs

ci in the Constitutiou ancl do no l11ore'

also the Petitionel's' conteuliotr that the impugned Circurlars

e I

stipul

14. [t wa

violaI

trnder

oI1 a

alloc on

year

delib

tobecliscritrrinatedagainstasprovidedfor',:cl their right ttot

Article 27(7), (Z) (4.J and (5) becaLrse they only targetecl votes

unt of CountY Ass emblies in Cor-tnty buctgets for ZOL4l2015 and

that y were therefore rd decided target' That while
a prerneditalecl at

the 2 Respondent oversees the inrplementatiotr of tlie btrdgetary

s to other Srate 0rgans sr'rcl'l as the County Exectitive' National

Exec V8, tire National AssembiY enate, the itidiciarv aucl tltethe S

nvelv Comtnissions aud indePen
'.1-

dent Offlices, they have noi' seell a

singl
.:

circr-tlar to these other orgall s faulting their votes for the financial

0L4lZOLS' In fact theY cla imed that the Respotrdetrts are a'ii

tely P'rotecting those budge tary allocations in a cotrspirato rial

Page l1'

PETIl'ION N 68 0F 2014 (luDGM ENr)

ma r.

Act

e

. ,.:,::;

15. It wa [lrePetitioners,fttrtherContentiorrthattlreDivisionofRevetrrte

0l4andtheCoutlffAllocatiolrofRevetrtteAct'20\4contains

figuresofrevetruethatgoestoeaclrCotttltyGovernlnentanctthat

of these statutes l-rave any provision for the buclgetary ceilings seI

e r-,r and zndRespo.dents vicle the irnpug.ed circulars'

bloc

IIO11r

byt



16. Irurthcr., that parliamenI clicl not set a law.sanctiorlilrg t]re itrtllttgned

buclgetary ceilings ancl lhe Setlate irr its oversight role dist-rlissecl the

intepdecl ceilipgs as is eviclerrt in the I-larlsarci o[5tt' Augtrst 2014 ancl 2"d

Septembe r 20L4.lt was there[ore Prof, Ojienda's sltbttrission thaI tlre

Ilesponclent br-eachcd Article 73(11(al aucl (z) (b) alrd (cJ of the

Constitution r,vhicli elijoitrs all Statc Officers, irlcltiding the

Ilespondents, to exercise public authority as a ptrlllic trtist in a manlret'

that br-ings hopor-rr to the offlice ancl pt'ottrotes pr-rblic confidence itr the

i.-F^^-i|,, ^F rl.^ ^FFi,-o IJo rl:irrrod in l'lraf resa.rct tlrat tl-re acts of tlte Itt
iiiLCBIiLi Ui LiiU uiiiLL' rru '"'-'-D-'-

ancl Zn,t Respondents in colluclilrg lvith, obtainiirg and acting tlpoll

clirections oI the Natiopal Execu[ive and pr.tt'llortiug to set trotes on

accoLillt of Coun[y Assernblies , oflfencis Ar'[icle 249(2) of the

Constittrtiotr.

17 Lastly, Prot Ojiencla Lrrged tlre Cottrt to find that Ihe impugned Circr-ilars

violate the Conslitution attci gratlt the Prayers irr tl-re Petition as seI oLlt

above

'l'he 1't Respottdent's case

1B The l't Respondent, the Cot'tlmi'ssiotr

cotrstittttional comnlission established

on R evetrue Allocatiort, is a

rrncler Article 275 of, the

Cotrstitution and whose fittlcl-iotts are set ot'tt uttdet'Article 216 of fhe

Constitution, the Colnttlission for Reveutte Allocatiou Act a6d t[e

Public Finauce I\{anagentent Act. 'l'liose fttnctions include mafling

recontntenclations concertriug the basis for the ecltritaLrle sharing oI

pEl'rTloN NO.368 OF 2014 (luDGN{EN 'r) v)t1o | /
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Co mtli

depo n

ill1y vva

Assenr

any Co

2L. He cl

budg

resta

as pro

taking

Kespo

asare

CotttrtY Goverrrments and among County Governtlretrts. The Cotntnis'siot-l

is als nratrdated to rnake recollllrlelrclatiotls on other tlratters

COIICC ing the liuatlcing of, and [inancial tnanagettrent by Cot'tttty

Govertr ents atrcl fliscal pn-tcletice as reclltired b,v the Constitutiotr atlcl

natiotr legislation

raisecl by the National Govcrnment betweetr the National and

ecl rhe Petition tl'rrough the aflficlavit of George 0oko, the

;ion Secretary, S\,vo.r on 2Bth Att<rust 201,4.lll 5is'Affidavit, 5e

that the 1,t Respor-rdent hacl trot violated tire cor-rstitution itr

or as alleged bY the Pe[itioners'

d

20. in the saict Afficiavit, N4r. ooI<o stalecl that coLrnty Governnrents and

ies must cornply rvith the law in their budgetarlr llrocesses atrcl

t1Z budget that does not clo so is illegal ancl unconstitr-rtionalIi

rned that the 1't Respoudent's Circular Referertce No'

clated 22"d April 201.4 dicl tloi recollllllelld tretr'

ceilings for county Assenrblies and coullty E:<ecutives' iI rnerely

,the advice that the lstRespondent l-racl rendered to Parlianrettl

clect by Article i 05 of the Constittttion and Parliatnent' rvhile

into consideration the recomnleltdation' urade

clent as provided for by Article 218(1J(a) and

PE'I'ITION NO.3 oF 2014 (luDGN{ ENTI
Page 1-3

by tlie 1s'

(bl o[ [he

Consti tion, cnactecl tlre Divisiotr of Ilevetrue Act and the County

Alloca onofRevelrueBill.Tiratthere[orethebr-rdgetaryceilir]gsare

[rlt of existing legislation aud not the 1't I{esponden['s circitlar as



[__. _

ZZ

1a
LJ

alleged. Furtlrer, that t[re ].,t Resllotrdetlt clicl not seek to micro-tnattage

tlie county buclgetaly process in isstting the circular rreither did it seel<

tolegislateollzillocatiotistotlreCourrtyAsserrrbliesandCottt.Lty

Executives as allegecl by the Petitiouers because the legislative role in

the Coun[y buclgetary plocess is purely a fttnctiOtl of Parliatnent atld

CounfyAssenrbIiesatlcitlraLtlretotalatriountoIrevenLleavailab.leto

each County Goverttttrctrt was clotre by Parliament tlrrough tlre Divisiou

of Revenue Act prrl-sLr;lnr to r\rticle z1,Bl1,)(al of the constittrtion'

Itwas his [urther clepositioll that no Corttrty had sttbtrtittecl collies oIt]re

Counrydevelollnrentplatrs,clebtrrranaEenlerlIstrategiesol.allyothet.

in[orrnation to rlte 1't llespoucierrt aS requirecl by law' Furtiret'' tlrat no

county Treasury had sought the recotnnretrctation of the 1't Respot-rdenr'

astnandatorilyreqLrir.eclbySectiorrll.T(5)ofthei)trblicFitratrce

I\{arlagetrret.rtAct,irrprepar.ingtheCoitnqyFiscalstrateglzPaller.

It was also his contetrtiou that there was Ilo cliscrimination trieIeci ottI to

CotrntyAsserrrbliesbecattsebudgerceilingsarelar,vfullvSetby

Parliatrtettt f,or all arInS oI Gor,ernmeIlr, all leveis of Gor,ernnlellt and

indepertdent

Govertrment

County Asse

bodies atlcl Cotnmissiotrs ancl that all the o[ller

agettcies iracl cornplie<1 with their set buclget ceilirrgs excepl

rnblies r,vhich cleliberately macle budge[s over atrd above

those ceilings

Mt..or.aro,appearillg[ortitelstResponcletrt,alsosubtni[teclthatthe

llrovisiotrsoftlreDir,isiorrofRer,ettttcAct,ZoT4andt}reCotttrty
Page 14
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Allocati 11 of Revetrtte Act, 2074 are in corr[orrrrity rvith llre

Consti onandthatPariiatnenIsetsceilingsforCourntybr'rclgetsvia

legislatiorls as requirecl by Article z7B of the cotrstittttiotr

r rhile u derArticle2l6,rhereof,tltel,tResporrcletrtisgrarrtedtlre
these

co t-ts [i

cornpli

Allocat

?5. It was

consti

mancla

Act, an

\,vere

AS SLIC

urged

uIlCOns

onal nrandatc of ensttrit-tg that Coun[y br-rdgets

ce with the Division oI Reveuue Act anc] tlle

pn of Reventte Act.

hispositiorrtlrere[orethattlreinrptrgnedCircular.sal-e

tiorial and lar,v[uI attcl tlle 1't Responcleut acted rvithin its

undertlreCorrsti[trtiotranclthePublicFittanceMaliagettrent

relateci legislation'

are lll

CountY

26. He we on to sttburit thaI the variot-ts Cotruty Appropriation Acts

they:are in conflict with the Division of

lleven eAct,ZlT4andCrluntyAllocationofRet'entteAct'2014and

unctelArLicleTgl[2)oftlreColrstitutiot:,[lresetwo
legisla ons prevail over the County Appropriations Acts' I-le thtts

tlie Cottrt to [inci t]re Couuty Appropriations Acts as

tionalandonthereliefssoughtbytlrePetitionerS,Mr.0raro

ACCOU

ZOL4 rrcl County Allocation of llevetrue Act' 20L4

PEl'ITION NO.3 oF 2074 (lUDGlvlENI'J
Page 15

thaI they ar.e mooI as t]re recomlllencla[ions tl]ade by the 1't

Respo nt [o County Governments have alreacly been tai<etr ittto

by Parliatnent ivhile passing the Division of Revetrtte Act'

il

subrni



27 Lastll,,itwas[r,lr.Or.aro,ssttbtnissiorrtlraItirePetitionel.sareState

0rgatrsascreateclutrclerArticlel,Ts|1)oftlreCorrstittttiotrarrd[1re

cor"rnties are also State orgalls ancl [ttt'[hcr that the Petiljot-ret's in theit'

olticial capaciLy artcl the forty seven Cotrttties at'e t'iot persons 
"'''ithin 

the

rn ea tri ng of the Constittrtiotr atld tltereflore they are ilrcapable ol

e n j o-v-ing/ert florci ug any t-i ght utriler the Ilill of Rights' in that regard' he

reliecl ott the case of Coutrty Coverntnetrt o1'

1I
vrrhere it was

held that a Couuty Governnrent was noI a per

lunclatrietrtal rights ancl flreeclotrs ancl fol' tl're

the Court to [incl that tire Petitiori laclced

disrnissed in its entirefY'

soti capable oI errforcittg

above reasolls, l'te r-rrgecl

n-ierit ancl or-rght ro be

Tlte 2"d ResPondent's case

28. T.e Znd Respo,detrt, tlle controller oI Budget' is atr office establi'shed

lttrclerArticle22Bof[heConstitt-ttiorrarrcjitstrlatrdateistoclvet.seethe

inrpletnetttzrtiotroIthebr-rclgetsoItheNatiorralalrclCoutltyGor'.et.ttllle11[S

withdrawal fronr a Public futr

is authorized bY law'

fronr public funds arid also to Lrat' au1''

cl uttless he is satisiiecl tirat the ri'itirclt'ar'''al

L") It opposecl the Petition [hror-rgh the Afticlavit of Mr' \4/ar'veIr"t'firti' i[s

LegaI 0fficer, SworI] otr l2tl,Sellternber 201.4. iv1r. Arr,rza ailpeal.ed [or [he

2nd Ilespotrclent ancl argr'ted its case'

PET[loN NO.36B 0F 2014 (lu DGVllrNTl
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0 ln his

authot'i

idavit Mr. Wat'veru ciepotle<l that for alry withdrawals [o be

cl by law, the btidgetary process as erlvisaged by the

on aricl the Public l:'inatrce I\/Ianagetnettt Act, nrttst be

Znd Respottd.ent, before approving any withdt"au'al frotn the

enue Fund, itrterrogates the budgetal'y process to establish

the reqLrirenrents o[ the law harre lleen nret and that itr tlie

year'201,3/201"4',CountyAsserlbliesapprovedflawedbr-rdgets

eafter their- Appropriatiotr Acls were basect orr the said flatvecl

thdralvals frotr tlte Cot-tttt1'
ancl conseqr-retltly, reqttests [or wi

FurldwasllotapprovedarrdtheSarne\^/erereferredbackto

ty Assembiies [or rectification and/or iucorporation of details

[orrnation that haci been omi[ted thus resulting in the dela;,'oI

alsofallylnoneylrorntlreFr'rndr,r,hichin|ltrnstal]eclihe

s of County Governments. 'l'hat lo ar,'oicl siurilar situa[iotrs' the

o.de.t aclvisecl counry Assernblies to present their pt'oposeci

ahead oI time [or aclvise olr lvhat aclditional itr[omration or'tghi

:

been'incorporated in thet]l before presentatiou of the budget

s to the 2nd Responclent. The Znd Respondetrt ttpott being

Cr:nsti

acthere

1. 'l'hat th

CounlY

rvhethe

finauci

anci the

buclge

Revenu

tlie Co

and or

ivithdr

operati

2ud Res

budge

to hav

esti

presen cl with the proposecl budgets by each of the counly Assernblies

f'or co errts prior to enactnretrt of the Appropriatiolr Act, wrole letters

to the 7 Counties on diverse clates be&veen qth Julle 201,4 ancl 1-6th Jr'ttte

2014 b eflyirrclicatingrvhatrequiretnentsofIaivtheirbr-rdge[shadto

satisfu efore any withdralval fronr rhe county Revetrlte Ftind rvottld be

allowe That the County Assenrblies disregardecl the recotntltendatiotls

PE'I'ITIC)N NO.3 0F 2014 (IUDGMENT)
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al]cicircttlarsSellttothettratrclprepareclbuc[getswithotrtclr-te

consicleration to the reconruietrclatiotts ntacle atrcl titere[ore the BLrclgets

pt.esentecit-otlre2ndRespoltclentweretrotllrepat.eciinlir-rewitlrtire

.rograntn.re Basecl Buclget Approach as requireci by the Ptrbiic i;itratlce

N,Ianagerrretrt Act, ancl tlre Transition Arrthority Circtilar datecl 12|h,

Niarch ZOl4 which requireci all Courlty Govet'nt1-}ents to inrplcrilerrt:

Irrogranlme Basecl

201t1/2015.

ion clocLttnett[s prcsetrtecl by each oi

Lhe Petilioners vvere incon.sistettt lvitir the cievolvecl fttnctiolts a-s

stipula[edt'ttldet.theFoLtrthscheduletotheCoir.stittrtiotrancltlratthe

buclgets presen[ed clid not s]row the allocatiorr oI clevelopmetrt projects

intireCotrtrty'itlpartici.tlar,thatthegeographicaldistribtr[iotroIt.ltc

projects coulci not bq ascertainecl by examining the particular budget

es[inratesatrclthattlrebtrclgetsprcsenteclclicltrotdisclosetlre

co6parative data for the cleyeloppretrt expetrciitlire oI t[e prior' \'eal''

thus limiting the ability to assess whether enoLtgh lllolle)/ hacl beetr

allocatecl [o''conrplete those projects. Fttrther, that tire sub-itenis itr tl

bildsethadnococlesaccorclingtotheGovertrtlentFinancialStatistics

cocling that plovicles that evel'y itent tnLtst have a code and lastl)'' that

the counties haci allocatecl tronies [hat exceeclecl the monies irr the

Cor.rnLyRevenueFunclancltlleCourrtyAsserrrbliesignoredtlre

recomnteudations of the Zud Respotrclent in the whole budget llrocess'

Page 1B
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el'u tlius colrcludecl that there lvzls need to observe tl're

s of Pubtic Finance as enshriticd it't Article :Z07 oI the

tiotr attd ensure prttdetrt and responsible use of, tnottey atrd

tage as was clear in the l'inancial year 20L3/201-4 r,vhere

of Coun[y Assemblies macle several foreigrl trips rvhiclt r,vere

ry ancl a waste of public flLrncls. 'l'hat tlie reasoll lv]ry the

r's buclgets were therefole nol apltroved was because they had

fied the reqLiirements of larai in their ellactlnellt attd that is why

lcl not be approveci as sr-rblnitted and rio[ because they had

the ceilings set by the l-rt llesponr]ent as cotttenciecl by t]re

acldecl thaI t]re Pe[itioners hacl not beetl discriminated against

ancl that the ceiiings were trrade based on al'l existing legal

rl< which had to be foliowed by all agencies inclurciing the

rs. I-le thus tn'ged [he Court to disnriss the Petition r'vitlt cosis.

Respondent, [he At[orney General, is estabiished trnder t]re

. of Article 156(1J of the Constitution rvith its mandate sel

r Article 156(4) (bJ oI the Constitution including to represelrt

nal Goventmet'tI in Court or iu any otlter legal proceedirrgs to

National Govertttnent is a Party.

PETITIOI{ N0.36 F 2014 (IUDGN,lEN'r) Page L9
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36. Tlie Attolney Generarl opposecl the Petition atici Mr' Moir11bo presentecl

his case and while associal-illg hirnself r'vith tlle sr'ibmissions oI tlte 1sr

and 2nd [Lesporldent, he aclcled as [ollows;

37 That the gencration oI buclgets at the National anc] cor'tnty lerrels is a

process that is strictly guiclecl by both the cotrst'itution atrcl the Pulllic

I;inance I\,lanargenient Act atrcl as st-tclr, arly buclgeI basecl oti buclget

estimates or.itside the provisions

Fittartce Matrrrgetrlellt n ct is trtrcotr

ol the Cotrstittrtion and Ptrblic

stitutioual atlcl untenable ilr lart'

o. the issue of the alleged;ecomrrenclations by the 1'c Respotrdetrt' he

srrbn-rittecl thar under sectious z5(5)(") atrcl L17(5) of the Public

I;inance Mauagenrent Act, tite National'l't'easury' ancl the Cotttrty

Treasuries at'e enjoinecl to seel< and taI<e itrto accortnt the vielrus of the

1,r Responclent r,v6ile preparilg the Budget Policy, Statetletlt atic[ the

Cour-rty F iscal Strategy Paper' FIe [hr-rs subniitted tirat the

recornnlenclatior.is ntacle lly the l'c Respotldent are bindin'q o11 the

Petitioners anci thaI they have the [orce c.rI law becattse Article

216(3)(aJoftlreCorrstittttiotrrellloVestlrebasisofst-tcil
recomtnenclations flrotrr the wisc'lotn of the 1't llespondeut alld places il

orl the n-randa[ory criteria oI equify tttrclet'Article 203 of the

Constittrtion. 'i'iiat a [inclirrg by t]ris Court tliaL [lie l'ecolllmendatiotts

made by the 1rt Respottcletrt at'e not binclinq tvoltld relicler tlte 1st

Responclent [unctionally ineffective ancl \vould relrder Ar[icle 203(1J

and 216(3) (a) inopera[irre aud useless'

JO
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Govern ents,byauthorizingr'vithclrawalsfrolrpr'rblicftrndsunder

Articles ZO+, 7,06 attd 2.07 and that r'tuder Articie 2ZS(5) such

alscanorrlybenraclewitlrirlthelawarrclitiswithintlre

rnatrclaI

0. Mir. tvloi bo thus urgecl the Court to clistniss the Petition'

e P

9, As rega

oversee

r,vitlid ra

1, The Int

Ivlr. Wa

Assemb

Rights.

Lrower

Ilights

th at
I

and,

freed o S

+2 It was

on the

in[et-p

s the /ncr [s5p6nclent, N{r. Moirlrbo sr,rbmittecl that it can only

the inrplerneutatiotr oI bLrclgcts oI the Na[ior-ral atrd Cot'tttty

re.sted Party, [lie Coitncil oI Gove]'nors' opposed the Petition

yama presented its case and his subtnissiolls were that cot'ilrty

ieswerenotpersonscapableoferrjoyirigrightsulrdertheBillof

That rn,hile the provisions'oI Article 20(]-J of tlle constittttiott

I-l e reliecl otr tlte case of l{eryta Btts Service I'td ond Anor vs

It e r,ihere it r,rraS held

te organs are not entitled to the p|otection oI the Bill of lLights
,:

rrotthereforeclainraviolatiotioIfunclarrretrtalrightsatrd

isfurtlrel.subnrissiotrtlrattheinrpugrredCircuiarsarebindittg

etitionersandthatundertltellrovision'sofsection2ofthe

tation ancl Getreral Provisiotrs Act (Cap 2) Laws of I(ett1'a'

PEl'I'fION NO.3 OF 2014 (lUDGlvlEN'l)
Page 2 1

recogtti both horizontal and viertical applicatio, of t5e Biil of Rights'

the Con titutior.r has r.ioI given State orgat-is, sttch as the Petitioiiet's' the

petitiolrthisCourtoveraviolatioiretrsl.rrinedint}reBiiloi

I

of /ncl Responclent'co slop a ,r,ii[ilclrav,ial that- is t-iot Iegal'



1_..

ri3

tltl.

the circular is a [ortn oI subsicliary legislation sitlce the 1't Ilespondetrt

was acting within its polers lrncler Article 2L6 of the constitutiotr ancl

Sectiorrl.0(cJoFrheCottrnris.sionotlllcr,etrucr\]locart.iorrAct.

I-le sr-rbmitterl furtirer that it-t atry evelt[, iI there was cotrflict be[rveeu

counfy iegislatior-r atlcl National legislation, Natiotlai iegislation 1lt'evail's

aSprovideclforutrderArLiclelgI(Z)oft}reConstitr-rtion..fliat
because the Coutnrissiotr on Revetruc Allocation Act is also a Natio,al

Iegislation that has clonateci llowers to the 1't i-tesl:oncietrL [o iiiake

recolnlltenclations orl horv [uncls shoulct be speilt at the coutrry

GoVet.tintetlt,tlrereConln.Ieltdatiorrsmaciethereunderanlotltrt[o

subsidiary legislatiort atrd tliere[ore plevails over cottnEy legislation' [-ie

clairrreclfurtlrerthatLlrefacttlratCor-rnryAppropriationBillsaspassed

exceedecitlreceilingsiniposedbytherecolnmenrlatiotrsoIilre1.'t

Responcientshowsthattlreyat.ecotttrat.ytothelalvanditrattverren[,

trnder Article 1g!(z)(b) or the constittttion' the sr-rspended cotttttl'

Assemblies buclgets prcjr-rclice the Natiorlal econotlric policl' and as such

are void

ed the Cottt't to fincl that the L" and Zua R'espottdettt
Fle therefot'e urged Ille LoLtt L LU rrrrLt LLIqL

havenoIviolatecitheCotrstitutioninanywayandhaveinsteadactedtn

accordanceWiththelawbyissuirrgtheinrpugnedCircularstoclre
petitiotiers. Lle urged [he court to ciisnris's the Petition f,or the above

reasolls.

Page22
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l1

set out the Parties'subnlissiolls as above arlcl looking at the

aud subtlissions before ttte, I al1l of the view lhat tltere are

issues [or ctefertnination ilr [his Petition. Firs[ly, whether [iie

Circulars \,vet'e issued in breach of the lar,v and []re legislalive

of Corinty Assenrblies. '1'o anslver that issr-re I triust also

the buclgetary tttalting process atrcl the matrdates of Cor-rrlt1''

lies as welI as that of tlte 1st llesponclettt attci 2"d Respoltdetrt itt

bud getary ma l<in g p rocess. Seco trcll,V, w]reth er, the Pef i ti oners'

ntal r'ights under Article 27 ancl 47 of tlie Constittttiotr have

Iatecl by t[e Respo6clents, jointly'or severally, Lastly, I will

what renredies are available to the Pe[itionel's, iF any'

larv[1

,':,,

.V statect, itt ot'cler to detertnirle tlte disptrte be[ore tlte, it is

nt to analyse anci confirm the buclget nlaking pl'ocess as

in lhe ConstitLrtiou and irl the i)ublic Fitratrce Managenrertt

-vis the tnandate of the Cor-rn[y Assetn blies as rareli as tite 1't alrd

onclent in that process. If I unclerstood Prol'. Ojienda well, his

ion was that the Constitution (loes llot ailow the 1't Respondetrt

e on tnatlers cotrcernit.tg financing and fiscal ll'lanagement by

ancl that tts ttrandate is limited to mal<ing recolllnlenclatiotts on

is of equitable sharing of finances while [hat of the

rrcient is to ascer[ain the lawfr.tlness o f rvithdrar'r'a]s ft'otn

PE'IITION N0.36 oF 20i4 (luDcN{ENT) Page 23
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ILeverrue lrunds created under Article 207 of the CotrstituLion. II was

tirerefore his subrnission that there is no I<r.rown lan, presently that

marrda[es any of the Re.sponclents to approvc br-rdgets or de[ermine

votes on accounl ol budgets of CoLrnty Assernblies and to do so r,vor-rlrl

anrourrI to Lrsurping the powers o['the County Assernblies ancl tlrerefore

the ceilings recomtnendecl b), the i't [{espondent tht'ot:gh Ile[erence i'lct

C RA./CG N'l /:t rl=l!199a re i I I e ga l.

47. [f is inrportant to state from the oLrlset tliat the buclgetary process irr

I(enya is unclertal<en botii at the National Level artrd at the County level.

At the National level, the procc.ss is nranaged by the Na[iona] 'fre;rst-tt'v

r,vhile at thc CoLrnLy level it is mzrnaged by tlie CoLrnLy'l'reasury. That

being so, the: f,ilst principle in the buclgetary process i-s to be foutid in

Art.icles 201-flr)(ii) anci 202(1)ol the Constitrrtion r,vliich provicle that

revenue collected nationally shall be shared eqLritably be[r.treetr the

National ancl County Covernments, As to how anci the lriallner itt r',,hiclr

[hat- rerrerrue is to be .shzrred, Artic] eZi_B (f](r) ol'the Constitution is

irnportant as it clirects tlrat:lt least [wo nror.iths before tlie end of each

[inancial yea]', [here shall be.introduced it-rto Peu'lianteltt, a Division of

Revenue Bill which shatl divide rever"rue raised by the Nalional

GovernnrenI among the hvo levels oI Govet'trtrietr[.

TIte National bLrdge[ary process l]r'oper tlien stat'ts rvith the preparation

of a Buclget Policy Statemerrt by the National 'ft'easut'y as is pt'ovicied for

in Section 25(1) of the Public Fitrattce I\{an;rgernent Act. Sectiotr

4B
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(.J oI the sa]re Act requires that the I3Lrclget policy Staternent

clude the anrounI of indica[ive transfers of funcls ft-orl [he

I Governnrent to the coLrn[y Governrnents. section 2s[sJ(a] of

e Act enjoins the Narional 'l'reasur-y iu i[s pr-e1rar-ation of the

Policy statenrent to seel< and take in[o account the views of the

ondent, cor-rntv Governnrents, controller- of Br-rciget, the

entary Service couirnlssion, rhe jtrdicial Service Comniission, thc

rtd any other irrterestecl persons or groul)s. section zs(7) of the

provides that Parlianrent, rvithin four-[een clays of subnrissiorr

f the Br.rclget Policy Statenrent, shall table and cliscuss its

endations ancl pass a resolution to acioprt it with or rrri[hout

ents. Therea[ter, linder [he provision of section z5(B)of tire
cabinet Secretar-y tor Finance iliatt take into account the

r.is passed by Parlianrent ancl finalize the budget [or [hat

I year. Lastly, undel section zs(g) of rhe Act, trre i\iational

shall publish and publicize the Buclget policy statenrent not

n fifteen days after subrlission of the said Staterlent to

nt.

I

rtance in this Petition is that the National Treasury indeed

the 2014 Budget Policy Statement and presented the sanre to

rt and that it rvas adopted by Parliarnent on 2Orh March 2014.

arrce with Article 21,8(1)(a) of the constittrtion iaihich directs

st two months before the end of each financialyear there shall

uced in Pariianrent a Division of Revenue Bill which shall

F 20t4 (iUDGlvlENl'l Page 25
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clivicle revenue raisecl b.v tlie Na[ional Govet'tttttctrt al:lolrg the Natiorlal

ancl County leyels oI Govet'til]1e11t, Pat'liatuetlt ettacted the Ilivisiort of

Ileve,ue Act,'201.4 whicll \,vas assetlted to by the PresicleirI otr -3gtlt ittllr'

2074 ancl r,vhiclt catre into e[[ec[ otr 4th Aitgr-rst 2014' Section 3 of that

Act provides as [ollor,vs;

,,7,1rc object ut-tcl ptll.pose of tttis Act is to provitle fot. t]te

equitable rlittisicilt Of revenr.te rqisccl natiortally bedvcert tlte

,atio,al a,d co,,ty levels of got,ernment for tlte fiittrttcial year

201.4/20lSitlaccorclarlcet,v,itlltlt.ticle203(2)oft.]lc
C otts tittt ti o rt",

Fur.theranditltlieaboveContext,Ar.ticleZlB(1)[bJprovides[or[Ile

enactment of, the Cortnfy Allocation of Ileventte Act rvliich provides for'

tlie eqr-ritable allocatiorl of revenue raised by the Natiotral GorrertttueltI

among tlre 47 Counties. Irr that regard, t}re County Allocatiolr oI

Revenue Act,2014 irr section 3 S[ates it objects as [ollor'r's;

"(a) provicle, pttt'snortt to Article 218(L)(b) of the-

Cottstitrttiort,fortltealloctttionofthcequitableshareof
rcvetlr,, ,nt.rirl by the National Governntent antottg tlte

CoutltyGotlernn.teltfslttaccot.clanccvltit,lttlrcresoltttiott
approvedbyParlictnlentunclet.Article2l.ToJthe
Cortstittrtio,i 1o,' the financial year 20 1 4/20 75;

(b) provicle, prtrsttcrrtt tct Articles 157(2) and 201(2) of tlte

cortstitution, fot' conclitiottal adtlitional allocatiorts for'

the financiol year 2014'/2015; and

Page 2 6
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iaciiitate tite transier o1 uiioccrtiont- tnurie io iiie CoiiiiLy
Goverrurtents wtder tlis Act ft'ont tlte Consolidated Funcl
to t.lte respectirte Coutlty Reventte l|uttcls,"

:onal Buclgetary llrocess effectively ends wheu traus[el's are

tlte respective Cor,rnty Revenue Fr-utds ancl Lrefore I st;rrl on the

ry llrocess at the CoLrnty Level, i anl a,rvai'e [ha[ the Pefitioliel's'

egged on the inrport to be attached to Circular Reference as

issued by the 1,tRes1:onclent to all,the Go'u,err-rors

nty Executive Cornmittee Mernbers of Finance in all the 4.7

. In that t'egard, it was Prof. Ojiencla's subrnission that the saicl

is voicl o11 [wo [r'orr.ts, Firstly, that it uras issriecl without

anci in breach of tire Iegislative authoriiy oF County Assenrblies

e provisious oI Articles 185[1) ancl [2) of the Constitution,

, [hat itt issuing arrd acting olt the said CircLr]ar, the

ndent violated Article 189 (f-) of the Constitution as it failed

t Coun ty Assenrblies on a matter that- fell rvithin their marrdate

cl in effect affect thern

ance of doubt that irnpugned Circular reads as follou,s;

,.COMMISSION 
ON REVENUE ALT,OCATION

cRA/CGNl lvOLJtl/es 22"d Aprll,20L4.

governors
nty Executive Contnrittee ruetnbers - Finance

F 2014 (JUDGMENTJ Page 27

Sieco nd

i'tResp

[o cor-rs

and wo

51. For'avo

Our Re

50

case

T C

The N

and C

Counti

Circula

auth o

under

nrade

budge

E'I'ITION N0.36



F--

IlE IlllCOI\{M ENDED BUDGE'T CEII,INGS FOR COUN]'Y

I.l V

0I]D

STRUCTURES OF KSI{S.3 0,232 MILI,ION

Attached pleose firld CRA ,'econltrrentled ceili,tgs for Courtt)' Assetrtl'b''

please note thctl rvhere bttrlget excectis tlte re corttntettclecl ceilirtgs, it
vvottlcl be at the expen.se of the cost,ed devolved services v'lticlt tt'ill
c o n s e qLt en tly affe c t s erv i c e c{ el irt ery,

Yours sincerely,

SIGNED

George Ool<o

COMMISSION SECRETARY

CC - Controller of Budget
- Clerl< of tlte Sertate
- Ag. CEO, Cotrrtcil Of Governors," (Etttphasis added)

'fhree facts can be Clearly cliscernecl front a plaitr reading of, the Cit'cLrlat'.

Firstly, it was issued by the 1st Respotrdent. Secondly, it was dilectecl at

Governors ancl Cotrnty Executive Committee ntetnbers in all the '17

Counties and lastly, it recommended buclget ceilings for CoLilliV
, :,.

Assemblies apcl Cor-rr-rty Execr-rtives and in that regard a questiorl at'ises

whether the 1.t Respondent hacl powers to lssue the Circular and lastly,

i[so, whether the recorninelrded ceilirlgs were within the law,

P[rl'lTloN NO.36B Ob 2074 (lUDGlvlINT) Page 28



') The l-st

Article

Article

sponclent is an Incleltericlettt Cotnmission establishecl ttndet'

B(2) of the Constitution. Ils fuuctiorls are stipulated under

6(1)and (2J of the Constitution as folioi'vs;

7'he principal furtctiort of the Corttntissiott on

I?evenrte tlllocotiotr is fo ntake recomtnendotiorts

concernitry the basis for ttte equitable sharing of

revenue raised by tlte National Governntent'

(a) betv,een the Nation

Govet'nntents'ottd

al and Cotlttttt

(b) ot71otllJ the Cottttty Govct'rttttents"

The comtilissrolr shall also ntake recotnntendatiorts ott

other ntatters concernittg the financing of, ond financial
monag entent'b1t, Couttty' Govennnents' as required by tltis

Constitution ancl Notional legislatiort." (Ertt1:h csis added)

n to the above pt'cll'isions, Sectiotr 1'0(1)of the Commissiott

u e All o cation Act, Cap. 5 Iiprovi des as lo I lorvs;

In atlclition to its 1tt'incipal fitrtctiort r.rnrler Article 216(L)

of the Cotlstitutio.n, the conlnlission sIlaII, it"t accordance

' witlt clouse (2) of tltat Article *

(n) Make recontntenclati ons for considet'.atiort I:)'

Parlian-rent ltrior to any Bill appro1:riating tllone)l

oLIt of the Eqttctlizatiort ftmd is passed itt

Parliantettt'

In addi

on Rev

(b) Uport request
recotttntettdatiotts

the Senate, mal<e

bosis for allocatittg

Page 29
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C2.).)

among thc cottttt.ies the share of Ncrtiortol revcrtue
that is cutnually allocctterl to the County levels of
Gove rntttent.

(c) Srtlttnit recontntertrlotiotts to tlte Settate, National
Asse.ntbllt, N tt t[ctttal Executiv'e, Cottrtty Assentbly an d

Cottnty executive 0n tlte proposals rnade -for'
equitable distt'ibtttiort of revenuc bett+'eett the
National ancl Cortnty Goventntents ctnd antottgst the

Cottnty Goventtnants taliittg irtto ctccottttt tlte
a-iteriu set ottt itt At'ticie 203 of tite Constittttiort,
including recontntendatiotts ot7'tlte alTTotttits

eannarl<ecl fot' speciJic purposes .suclt as tlte
c o n s ti ilt en cy cl ev e. I o p tn e n t fttr t d, a m o tt q o th ers ; a tt d

(d) Perform suclt othet'fttttct{or7.t o.t are provided for by
tlte Cottstitrttiott ot' atryl other written llrv'"
(Entltlrusis added)

Loolcing at the above provisioirs and all of thetn reacl together, tire 1't

Responderrt is the bocly, clrargecl ivith the resltonsibilify of tnakitrg

recommendations inter-alia to [he Senate, t]re National Assetnbly, the

National Executive, Coun[y Assenrblies anci County Eilecr.ttives on tite

basis Ltpon w,hich l'e\renLle r,voulcl be shat'ecl eqLiitably be[weetr tl-re

National ancl CounLy Governrrrcrrts, It also recotntnetrcls [row the

revehue' allocated to the Cor-rnty Government level would be sliared

alnong the County Governntents. It also tnakes reconllllendatiot-ts otr

mat[ers concenring the finzrncing and finaltcial tnanagement by the

County Governments. None oI the Parties disputed these facts but tiie

point of clisagreeritent is i,vhetlier those I'ecolrlntenclations are birrding

on all the organs to rarhich they are nracle. Mr, Ivloirnbo for exartlple

warned this CourI agairrsI any interpretatiott that tvoltld tneatt thal the
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rcconrn'

su bject,

54, 'l'he Cor
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to rvho

'directii
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of, the

'I'ecom

to ascer

c,f the (
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conside

55. In that

the Con

(

(i

I :l ngu

(

)a

ndations aforesaicl are not binding. What is the ia'"v on the

cle fi nes "I'eco nlttt erl d" as;

ltut fot',,vard v+'itlt

purpose or role

approval as being suitable for a

Advise as a coLn'se of actiott",

l

its orclinary English trteaning, it would therefore lnean tltat

nclatiotts' c'lo rrot ltave a biuding effect on tlle Ilerson or body

they are rnacle. Recommendatiott are not the Same as

s'or'dit'ec[iolts'n,hich are certait-ily binding on those to whottt

addressecl, - See Re i'hontson (stqtra,). Howevet', in the context

Petition befbt-e rng and in order [o interprete

eldatiotrs', thc ConsEitr"rtiolr tlttst be reacl as a it'hole in order

in its aitn atid object so as to establish the ain-r oI the cirafters

nstitrtt-ion - See

used and the cotrtexI

tion.

FIeed tnusI therefore be paid to the

of the specific provisiot'r ttttcier

gard and fr-rrther to wha[ I have slated above, Article 21"7 of

ti ttrtion states tliat;

Once every five years, the Senate sltcrll, b)'resolutiort,
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cleterntine the Dosrs for allocating antottg tlte Cortttties

the share of National revenue that is artrrually allocatccl

to the Cottrtts' level of Govct'tttnent'

(2) In cletenttittittg the bosis of rcvetttte sltaring unclct'clause
(1), the Senate sltall-

(n) t.al<e the critericr irt Article 203 (1) into accotrttt;

(b) cl

Co ttt ttt i s si o n on R evertu e AII o cati ott :

(.7 )

(c) consttlt the coruttv Goventors, tlte kiltittet
sect.etaty rcsponsible f'ot' J lnonce attci cttt-r)

ot'g crnis a t.iort of Cottttty Gov c;'Ilmel7ts; a nd

(c1) irtttitc the public, incltrcling professional bodies, to

n"toke subtrtiss[otts to it on tlte tttotter,

Within Lcrt clas's Q11.t' tlte Settat'e acloltts a t'rtsoltttiott

unrler clause (1), ttrc Spe aker of tlte Senate shctll refet' tlte

resolutictn to the Spcalier of the hrailonal Assentbll''

(4) Witlrttt sixty clct;'5 after the Senate"t resoltrtiort is refet'red
rtnder clcttrsc (3), the National Assen"tbl,tt n7a)' cortsicler tlte

resoltttiol, encl vote to ctpprove it., witlt or witltottt
antendnteilts, or to reiect it,

(5) If the National Asse tnblY--

(n) does not votc ott the resoltrtiort withirt sixty day5,

the resolrttiott shall be regarded as ltcrt'irg beert

approvecl Lt1' the National Assembly rvitltottt
atnentlntetlt; or

(b) votes on the resoltttion, the resolution shall l"totte

been--
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(

(i) amende(l only if at leost ttvo-thirds of the nten'tbers

of the Assentbly vot.e in support of att antendntent:;

rejectecl only if at leqst two-tlirds of the nterrtbers

oi the Assemltllt vate against it' irrespective
irhether it has first beert antended by the Assentbly;

or

(iii) approved, in anY otlter clse.

If tlte Natiortal Assetttltllt approrles atl ontettde^cl version of

the resolution, or. rejects the resoltttiott, the surute, ctt its

o1t tiort, tttaY eitlt er--

*+, resolrrtiott ttnclet' clause (7), itt vvhiclt

case tl-te provisiorts of tttis clause and clattse (4) rtrtd

(5) aPPIy afreslt; or

i)

(b) recltrest tltat the nttttter be. referred to o ioittt
contn'tittee of the tt+to Hottses of Parliatnettt Jor
ntecliatiort uncler Article173, applied rt'irlt t'he

n e ces s ary m o d ifi c ati o rt s,

tlr Ll 11I]

cl0rr se (5) sltoll be b nclincr u rilt/ n .s bseque t resoltt tion

has been ap?roved,

Despite clause (1), the Senate tnay, by resolutiott

strlt'portecl b1' cIl licrst tvvo-tltircls of its ntentber's' arrtertcl a

resolrttiott at any tinte afte t' it has been apltrovecl'

') to (B), rvith the necessary tttodificatiotts'

a resoltttiott rtncler clattse (B)"' (Entpltasis
Clouses (2
apply to
added)
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57 The bonding of na[ure of a resolr-rtion above is quile different, obtriottsly,

flrorrr a nrere recollrnendation. Importanl is also Article 278 (2) ol the

Constitutiotr rvhich provides as follotvs;

" (1)

(2) Eaclt Bilt requirecl by clartse (1) sltall be accorrtpanied by
a ntetnoranclutn settitt,g ottt--

(a) un explanotion of'revenue ollocatiott as proposed
by Llte Bill;

rt-\ --1..-r.:^-^ ^tt.I- ^ D,'L -'.- ..^t-+;-,- ar !'\-t nr"i!nt.in
Li)J Oil cvaltllaiLIUiI UJ t.ilY Dttl ttt t tltttLtutt LU Lttc Lt tLCt ttt

ntentioned in Artlcle 203 (1); trrtd

(c) rtt nf rt 11, ct/'tt1t rnnl rlortinfinn {:-nnt llto

Corntni s si o n on Revenu e Al I o ca t.i ott's
Q11

.su clt d evia t.[0n." (linti]to sis a d d ecl-)

The inlltort of the altove provisions is that a I'ecotlmelrdation trlacie b1'

the 1st ILesltondetrt to the Sena[e in not l:inding buI for gooci ot-clei',

reasons for a deviation utusI be given.

58. As to who the recorltnendations are generally nrade to, Article 218[5)

proves as follows;

216 "(1)
(2)
(s)
(4)
(s) T'lte Contntissfort shctll sulsrttil. its recontmenclotiorts

to tlte Senate, tlte Natiottcrl Assetttbly, tlte lttcttiottal
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Executive, Cottnty
Executives,"

Assentblies and Corut 11,

Articles 276, 21.7 and z1,B of the constitutiorr as r,veil zrs

1.0[1-) of uhe cornrnission on Revenue Allocation r\ct, cap..5E,

r of [acts can be distilled a viz;

'fhe ltrinciple f,unction of the 1'r Respondent is to rnal<e

recorrmendations to the Senate, the Natiorral Assenrbly, the

National Executive, CounLy 'Assenrblies ancl Couniy

Executives,

By the very nature of recornrnendalior.rs, they are persLtasive

bLr[ rrot binding on lhe pel'sor] or.body to which the1,31.s

directed.

J Its principal fiinctiorr.s in Article 216(l) ancl (Z)of rhe

constitution are to be supplernentect by legislation ancr

hence Section 10(1) o[ tire Cornmission o11 Revenue

Allocation Act, rvhich has been reproduced elser.vlrere

above.

The irnpugrred Circular if lool<ed at in the context of At-ticle

216(7) (2J arrd (5) of the Constitution and Secrion 10(1.)

aforesaici carrnot be said to be unlarvful or Lrnconstitutional

F 2074 0UDGTvIENT) Page 35



as argued b), the Pelitioners becattse it was t-rtade rveli

within thc nrarrdate of the 1't Ii.espottclent.

Uut that is not the end of the nratter because it has been at'gLreci t-hat the

Circular has breached the legislative autlrority of the CoLrnty Asseublies.

[-low has tliaI been done? 'l'lre Petitioners have statecl that the Circurlar

had rhe e[[e ct oi irrvalidating their Coun[y Fiscal Strategy Papers, Counry*

Budget []stitlates of Revetrue ancl iixpenctiture, Appropriation Bills and

Finance Acts but I am at pains to unclerstand that argumettt because

wlrile tlre cit'cular was issuecl on22ndApril 2014, the law pt'ovicling [or'

budge[ary ceilings, beirrg Sectiotr 72 oI t]ie Courttlz Allocatiort of

Revenue Act,201.4 canre irito force or.i 5th Septerlber 2014 rrrhile this

Petitiop lvas filed on 2:rct Jr-rly 201+.

Scction 12 aforesaici provicles as I'ollows;

"sectiotr L07 of tltc Pttblic Fittance Managlenletlt /lct is atrtencled
by irtserting tlte follotutrt.q new Subsectiott irttntecliatellt ofter
subsection (Z) -

(2t|) pur.suant to Articles 201 anrl 276 of tlrc Cctttstitrtl.ion ancl

nottvitltstanclirtg Subsectiort (2), tlte Cornntissiott ott []evettue
17

I. eo clt
Governtn ent." (fitn ltlt o sis tnine)

Prof. Ojiencla iri the above contexl, sr"rbrrritlecl that rrei[her tl-re Divisiorl

oI Revetrue Act, 20L,l.nor the CounLy Allocation of Rcvenue Act,

2074. con[airred blocl< figures oI revenue lhat goes to eacli Cotrnty
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gove men[ as budgetary ceilings set by the 1'tRespondent vide the

inrpu ed Circitlars. Ihave again lool<ed at the impugned Circular anci

otnpanying notes rvhich provide for br-rdget ceilings in block

figur s to each County, Where then is the clispute? Wliether the

the

Petiti

bindi

[onn

that

0rga

argu

IS LIN

ceilin

ers acted on the circular is a non-issue because in fact iIwas noI

ott [hent or Parliarlent. T]rat isstie is ntoot because otrce I have

thal the rccornlnendations ntade are not binding, then iI follows

y complaint by the Petitioners ougtit to be directed at tlre State

rvith the final say on the budgets j.e. Parliamen[. There is no

nt before me that the Coturty Allocation of Revenue Acl,2074.

nstitutional or that Section 12.r.vhich introclucecl br,rclgetary

is unconstitutionai. I have also not seen any argunrent that

Secti 11 707 of the Public Finance Managernent Act, Cap.1.42 is

Llnco titutional. That Section for avoidance of doLrbt proves as

toll

) A Countlt '[reasut'y shall mana[Je its Ttttblic finances in
accordonce witlt tlte principles of fiscal respottsibility sct
out tn subsectiott (2) and sltall not exceed the litnits
statecl in the regulations,

In tnanaging tlte county Governntent's public finances,
the County Treasuryt shall enforce the following fiscal
r es p o n s ilt i li ty p r i rt c i p I e s -

(a) the cout-tty Governntent's recurrent expenclittrre
sltall not exceed the County Governtnettt's total
revetlue;
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Bt a8ed (.t-N:tttoonf) ttozlo Bgt-'oN NolJ.l.l.3d---

',{7qruassy r{1rtrto3 aLlllo Ltollnpsal o fq trtaf loltttottr!
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'atnlnl arp u! apDrLt aq fnut 1or11
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aq llDtls sosDq xDt pLtD saiD.t xo1 lo p^al aLfi ol
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pttn ifpuapntcl paiouottr aq ilDrls s>1su ptsrf aq] A

',{lqutas^s1t ,QrutoS ,k1 pan.otclcltt sn pAal alqntttDlsns
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!a.tn1 t ptta tlxa 7 u a t.t nt a.t

to{ loLr puD atnl4tuaclxa ytauclolatap 1ununu{
lo asocl-tncl aql tol ,{pto pasn aq ilDl[s s1urmottoq
s;ttoutuJaAo! ': 6111 ,tut.tal Llllllpaw aql JaAo
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aAUn)axI ,(1ttno3 atll ,{q paqu)sa.td so atluAAa-t

lDyol s,JLtaLuu)aAog fluno) aLp lo a?ryuattad
D paasxa loLt IIDL1s snclfo c11qnd s1r .rol s1{auaq puD

sa0on uo a.rnllpuadxa s,:luautuJaAog f,1uno3 aql P)

ls a tn1 r p ua tlxa I ua tu cl o p,t a p a ql 01 p?l D o IID
aq I1uIls 7a6pnq s)L,. l;ttt.ta^o, fitrt-to3 at!:l .[o
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and I

Witho

rro I se

Petitio

60. "['he 1st

strch u

oI any

The regulatiorts may add to the list of fiscal resportsibility
ltrinciples set out in subsection (2),"

[].ead gether with Section 1,2 aforesaici, the above pritrciples are

crucial in the managemertI of funds allocatecl lo Cor-rn$z Goverttments

ee no reasorl in lhe circuttrstances to delve into t]rent itr the

C I I'C LI IlI ttces of,the Petition before tne because there is tro isstte raised

with re ard to them

Sectiotr 12 or Sectiou l0T above being declareci r-rnlawful, I clo

Iie value of an1, ca.se made out of, a tton-bincling Circr-riar while

the la that carne subsequent to it remains itrtact.

59. Notwit standing my finclings above, I also r-tnderstood otre ol the

ers' cornplaints to bc that tite 1st Respotrdent isstted the

impu ed Circular without having involvecl and constrlted thenr. I shall

trorv tu r-r to cor-rsic'ler thi.s subrrtission

Respondent is ati Inclependent Constitutiotr Cotnmissiou attd as

der, Article 249(2), it is ttot subjecI to [he clirection or cotttt'ol

person or authority. 't-he Supreme Court in Re Matter of the

nl expressed itself

ile bearing in ntind that the various cornnrissions and

"directiotl or control lty any person or authority", we hold
trt tltis expressiort is to be accorded tts ordinaty and ttotural
aning; and it tlTcans that tlte Contrnissiorts ancl independent
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offices, in carrying ortt their functiotts, crre not to talrc orclers or.
ittstructiotts frorn oreans or pet'sons otttsfrle their arnbit.
7'hese Cornrnissiorts or indcpenclent offices tnust, ltowev,er,
operote w[tltitt tlte terms of tlte Constitrttion and the lavv; tlrc
"independettce clause" (loes ttot accot'rl thent carte blanclte to
act or condttct tltentselves on wlirn; their independence is, b1,

desigtt, configured to tlte execution of tlteir tnctnclate, ancl
per forntartce of tlteir fitrtctions o.s prescrilsecl in tlte
Constitutiort anc! tlte law."

l'he Cor"rr-t rvent further to s[ate t]rat'

l;or rlttp nnprntinrt irt fho ntnfri.,' "indortn.>'tr!ortrnl'i,.,.- .-.p'.-'i:L:u.jj ii; Liid ;iii-iLi i!\) lllACPCiiOefiCe. AAeS iiAt iiieeit
"cleteclnnent", "isolatiott" ot' "disettgctge.nte]tt" front other
players irt prtlslic governonce. Incleed, for proctical pur-1toses,
rttt irtdepettdent contrnission will often find it necessot'y to co-
orclinate ctnd ltcrt'tnonise , its activitie.s wit|t those of other
institutions of Govcrtrntettt, ot' other cornrnission will ojten finct
it ttecessot'y to co-orrlinate oncl honnonize its activities tt,itlt
tltose of other institutions of Governntent, or otlter
conunissiotls, so os to tnoxitnize results, in the public it'tterest.
constattt cottsultcttlon and co-ordination with other organs of
Governntent, artcl tvitlt civil society as rnay be necessory, vt,ill
ensure a seantless, Qttcl an efficient attd effective rerdering of
service to the people in whose nente the constitution /zas
instituted the safeguards in question.

It then coiicluded as follows;

T'lte. tnoral of tltis recogrtit[on is tltut contmissions ancl
indepertdent offices are not to plead "irtdependetlce" as an end
in itself; for pubic-governonce tasl<s are apt to be sevet.el),
strained by possible "clcrslte s of independcnces,"

I am duly guided on the interpretation of [he law as above and it is clear'

to me that the 1't Resporrdent oLrght to perform its functions as provided
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r the four corners of the Conslitutiotr and the law. Further, in

its objectives it is bound by the provisions of Article 249

h are as follows,

) 'l'he objects of the cornrnissions and the inclepenclent
offices ore to-

(a) protect tlte sovereigrtty of the people; ,

(b) secltre tlte observance by all State organ.s of
dernocratic values and principles; and

(c) 1:t'otnote cottstittrtionalistit",

the democratic values and principles r,vhich also bind tlie l-'t

ent are those statecl at Article 10 of the Constitution are as

The National values and principles of goverilonce
include--

(a) patriotisrtt, national unity, sharing and det,olutiotl
of po\ver ,tlte rule of law, dentocracy and
participation of the people;

(o) lttrntan dignity, equity, social justice, inclusiveness,
equality, ltruttan rigltts, rton-disct'itttinatiott attd
protection of tlte tnarginalised;

(c) good governonce, integrity, transparency and
qccoLnttability; and State artd religion. National
syrnbols artd national days, Notional values and
principles of governculce .
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(d) sustoitllble developnletlt."

62. Fur'ther', uncler Article 216(3) of the Constitution;

" (3 ) I tt fo rrtr rtl a ting recotnnt encl ct ti o rt s, tlt e Contttrfssiort s lt a ll
seek---

(b) to prornote and give efJ'ect to tlte o'iteria
ntentf onecl itt Article 203 (1);

(c) wlten appropriatc, to tlcfine artcl enhance tlte
of the national ancl cortrrtyt'cvellue sout'ces

63

n n v Prtl tn rrtt ts : n tt rl
J"'-

(c) Lo encourage fiscal responsibility."

In addition to the above, Sectiotr 70(2,) oI the Coltrnrissiolt on

Revenue Allocation Act provides that;

" lt1 ntaliing recottltnettdatiorts ttrtder this Sectiott,
Corntnission shall take into consideration sttclt facLs
information as ntay be given to itby a Couttty Govertttttetrt".

t:1rc

or

6,1. Having rendered tlre latv as Ihave done above, did the 1't Respottdertt

seel< any inforniation frorn Courrty Goverrrniert[.s before making the

l'econtmenclation for budgetar'1,6sllings and was it obligated to clo so? I

clo rrot thinl< so and I say so because I have tro evidertce to the contrarl,.

Sectiorr L0(2) above creates no obligation in the mautret'sllggested by

the Petitiouer althor-rgh the in[ormation required rnay be Ltseful to tite 1st

Responderrt. Il is a tnatter wholly of discretiolt on its part.
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te that the l-st Resltondent was not bor-rnd b), the Constilr-rtion

e Act to seel< information and representations from the county

metrt before nraking its reconrmenda[ior]s on bLrclget- ceilings. I

ta,,ell aware [hat the principles in Article 189 of the Constitution

cotrsultation between the [wo levels of, Governntent and I

d that the sarne plincilrles lvor.rld apply to relations betr,veen the

of Goverttment arrd Independent Comnrissions and Offices, That

provides as [ollows;

(1) Governntent at either level shall-

(a) perfornt its functions, and exercise its ltox,et's, in ct

ntantler tltat respects ,the functional and
irtstitutional integrity of governnlent at the othcr
level, ctncl respects the constittttional stafirs and
instittrtions of gloventnterlt at the otlter level ancl, irt
the case of county goventment, ,vuitltin tlte coutltJ)
Ievel;

(b) assisf srr1tport and consult artd, as appt'opriate,
irnplernettt tlte legislation of the other ley,el of
govertlnlent; and

(c) liaise witlt governntent at the other level for the
plu'pose of excltanging information, coorclinating
policies and adntinistration and enltartcittg
capacity.

vernnlent at eaclt level, and different goverrtntents crt tlte
ttn$t level, sltall co-operate irt the perforntance of furtctions

nd exercise of powers and, for tlrut purpose, ntay set up joittt
tnm i tte es artd j o irt t a utlt or i ti es

0F 2014 0UDCir{ENT)PETII'ION NO.3
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(3) In any clispuLe between governments, the govet'nments shall
trtake every reasottable effot't to settle tlte rlisltute, incluclin,q lsS,

nleot7 of procedures provided wtcler rtational Iegislation,

(4) National legislation sltoll provicle proceclut.es for settlitryl
intergoventrnental clisputes by alternative clispute resolul:io1
rnecltanisnts, including ne,gotiatiot't, nteclicttiort ulcl
o rbitt'a tiort."

llr addition to tlre al)ove, Ianr avrzare oIllte prorrisions o['section 2.5 (5)of
the Public Finance N'lanagernent Act which provicles that;

"(i )
(2)

(s)

(4)

(5) In preparittg tlte Budget PolicSt Statentettt, tlte Natiottcrl

Treasury shall seek ancl talte into uccount the viev,s of -
(a) tlte Cotrttnission on Reventte Allocatiort;

(b) CountyGovernntents;

(c) Controller of lludget;

(d) T'lte Parliatnettary Service Cotnmission;

(e) Tlte judicicrl Service Contntission;

0 'l'lte public; attd

@) Arty sS1r.,' interested persons or gr-oups;"

Atl the above provisions reacl together woLrld point to the fact that in the

en[ire budgetary I]rocess, tlie views of Cor-rnty Governmeuls and
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Ass;enrbli

in ttrai<itr

because

Article

C irctri

69. ln th

g ar.e inrportant and ought to be cot]siciered ancl taken seriottsll'

the 13udget Policy stateurent r,t,hicli r,t'ott1cl be trsed in preparing

law or t e Constittttion itself. The lloint is thal- out of respect for eacir

o [he r's es and exPertise, each org arr shouicl not off-handedly disntiss

arly sLlg stiot-ts or itrfortnation obtai ned frotrr the othet'but'failr-rre to do

so call n attract this Court's sanctiotrs'

68. Havirig founcl as I have, I rnust now cotrsicler [he other interrelated isslte

on wh irer [5e 1rr ard 2nd Res'pondenls usurpecl the legislative mandate

out'rty Governmettt itr tlre Cor-rnty brirlgetary p1'ocess' Prof'

strettuously sttbtnitteri otl this point ancl argr'red [hat the

is unconstitutional, utrlar,r,flul aticl manifests anat'c]ry' becaltse

al of counLy br.rclgets is rvithin the t1.}atlclate of counry Assenrblies

tlie Nati al Atrnr.tal Buclget bu[ i anl ttot preparect to lrold that it is a

nrandato obligatiorrt-oclojootltlrepartofrhel'tResllotrdetrt,lsalTscl

Itile it is a goocl pt'actice to consr.tlt and in terms set or'tt itt

gabove,failuretociosocaunotatnout.tttoaviolationofatry

of the

0jierrd

apir r

and it is not within the Lst ancl 2'dRespoudetlts' ttlatrdate to cietet'nrine

parti AI'VO tes on CounEY Budgets

regard, r.ttrcler the provisions of Sectiotr 104'(1)(a)(b) of [he

r

6B

Pubii FinanceN,IanagenrentAct,itistlleresl;onsibilityoftireCount-v

'l'reas rytopreparetheAtrtrualBuclget[oraCot.tntyarrctco-ordittatetlle

prep tiotrofEs[irrratesoIRevenuteanclExperrditureofaCoutrty

r,ent. T5e proceclure for the budgetary process uucler
Gove
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70

Section1,77 ofl the Pulllic Finance N'latragenretrt Act there[ore starts

with the preparation oI a County Fiscal Strategy Paper whic]i is tlteti

subtritted fot'approval by the County Assenlbly by 2Bth lrebrttary of

each [inancial 1rg2r'. In preparing [lte Corrnty Fiscal Strategy Paper, tlte

County 'i'reasury is obligatecl to specify the broacl strategic priorities

and policy goals that will guide [he Courrty Governnrent in prepat'ing its

burdgel [or t-he conting financial year.'fhet'eaflter, uncler.Sectiolr 118 of

the Acl, the Couttty'['reasltry pl'epal'es a Cout'rfy Budget Ileviet'r,'and

Outloo[< Palter in respect of the Cor-rnty for each financial year ancl

submits the []aper to lhe County ExecLttive Comnri[lee by 30th

September of tha[ year. 'l'he County Executive Comrni[tee then rs

obligated to discuss that 0utiook' Paper and after approval it is laid

be[ore the County Assetnbly be[ore it is pLrblished and pLrblicised.

The County Governrnent budget proces.s tltet'efot'e corlsisls of the

[ollorving stages as stiltr-rlated utrc'ler Section 125(L) of fhe Ptrbiic

Finatr ce Managent ertt Act;

"(1)

(a) Integrater) developntent plortrtirtg pt'ocess wlticlt sltall
irtclucle botfi long tertrt ctnd ntecliutn ternt piattttittg;

(b) Planning ancl establislting financiol artd ecottotttic

1tt'iorit.ies J'or tlte CottttSt over tlte tnediurtt tertn;

(c) lvlal<ittg on overoll estimatiort of the Couttty Governtttettt's
rev cnues artd exP ertcl i tures;
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(d)

(e)

a
(s)

(h)

(i)

Adoptiort of Couttty Fiscal Strategy poper-;

Pt'eparing ltudget estfntates for the couttty Governrnettt
cutd sttbtnittlttg estirnates to the Counqt Assentbly;

Approving of the cstitnates by the Courttv AssemblS,;

Enacting en appropriation lau, and ony other lav,s
requirerl to intplentent tlto County Governntent's burlget;

Irnplemetttirtg the County Goventn"tent's budget; ctntl

Accounting for, ancl evalttating, the Cottnty Gortertuttent's

71

(2)

budg et revett ues and exp ertditures,

Tlte courtty Executive cotnntittee rnentber for Finance shall
ensure tltat tltere rs prtblic pcrt'ticipation h the buclget
pt'ocess."

be seen ancl aborre, oI'le can only but agree with prot. ojiencia for

ti[ioners that it is rvithin the mandate of the Treasury, colrnt_1,

Exec tive and Coun[y Assembly to prepare and a]lprove budgets for a

Coun However, that process cannol be read in isolation of other

proce ses becattse I have already foLrnd that it is razithin tlte ntandate oI

Responclent to reconruienc'l to the sena[e, the National Asserrbly,

utrty Assembly and the Coun[y Governrnent on equitable sharing

Enue beha,reen the tia,ro levels of Goverrrnrent ancl as beg,veerr

Coun Governmerrts. By so recontrnending, the 1.t RespondenE rvould in

be perflorrning its obligations under Article 276 oI the

tttiotr and I therefore reiterarte [hat even if the 1't Respondent

essen

had cottrnrended budgetary ceilings in the County Budgets [or
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20141201-5 l'inancial year, that action cloes not violate the constitution' I

fur[her t'eiterate that ii is actualll' tlte core responsibility of ttte 1''r

Responcient to t'ecOI'lllllelrcl the 1l1anller in which the Nat-iorlal Ilevetrlte

i-s to be shared bett'veen [lte ti'''ro let'els of Governnrent ancl aurolrg thc

Couttties atid sltch recollllllellclatiotr niay inclr-rcle prescribing ceilings'

Hor,vever it rlust clo so in tlre fratnett'ork ancl in accorclalice nrith the

constitn[ion arrd tlte larv as I have [or.ttlcl elsewltere above'

72, Bel'ore I conclrtcle on fhis isslle, I recall t'hat b1r Proi' Ojiencla subrlitted

that there are strict tirrrelittes atrci systenrs of checks atrd balatlces

reqtrired to be observecl by coLrnfy Assellrblies irl etlactittg cor-tttu

buc-lgets' In tlrat regarcl, ltrrcler the provisiolrs of Sectiotrs 777, 125,

129and 133 of the Public lrinancc lllattagettretrt Act, [he follorving

instrurnents ,rust be passecl during the buclge[ary pl'ocess irt each

[inarrcial year;

ij)ACounLyFiscalstr.ategyPaper,whiclt,pursLlallttotlrepror,isions
of sections 7L7(1) anct (6) of the Public finance N{atragetttettt

Act rnust be subnrittecl to a cor-rnEy Asset-nbl1r lly the coutlq''

.[reast-it.y by ZgtI, February each year, and aclopted by tlre Countl,

Assenrbly by l4tr,March each year. Itis the coLrn[y Fiscal Strategy

Paper that presents tl-re f,irlanciaI otrtlool< oI a Cottttty with respect

to county coverntletrl retreuues, expetrclitttres aucl borrowirrg for

the cotnitrg [itrancial ]'tut atlc[ over the nreclir-tm [ertn;

PETlfl0N NO.368 OF 2014 (iuDGNI ENl')
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(iil

(iiil

(iv)

ltr th
22naA

is in op

A cor'rnty t3udget lls[ir,ates of Reve.Lre ancl Expe,diture, which,
i)L''slra.t to the p'o'isiorrs of sectio,s rzs(z) (a), L29[6) ancr
131(1J of the public Fi,a,ce Ma.age.re,t Act,
presentecl lo a County Assentbll, by tlre Counry
Conrntittee Mernber for Finance by 3 gtr, Altril eaclr )/ear. ancl
approved by rhe CoLrrrty Assernbry pr.o*ptry a,d i. a.y everrt
before 30r1, f Lrne each year;

A Couttty Appropriations Act which the County Asseurbly nrLrst
oonsider and enacI by 3Qtr, June each year; ancl

county lri,a,ce Act, which pursuarr to trre provisio,s of
ction 133 of the pubric Finance lua,age,rent Act, a counLy
senrbly must co.sicrer ancr eriact by 36tr' septer,ber each year.

ntusI be

Execu li ve

e

11
/J above corrtext, I note that the imp,gr-reci circ,.rar-is crated

ril 2014. As can be seen f.or, trre pr-o'isio.s of sectio r.r 1L7 of
the Pu Iic Fina,ce Managernent Act, the co,rrty Iriscar paper o,ght tr:
be pr red by lgth ef Feb.Lrary i. each financial year-. I r,usI therefore
agree th P.of. 0jie,cla that fo'counries to cor,trrry witrr trre circurar a.s

issued lhe Lst Responde.t, they hacr to 
'estar[ 

rrre b,dge[ary process
r,vith p.eparariorr a,d adop[ion of tlie Fiscal paper.. But to .ry nrincr

is rnoot consideri,g that the Alrocatio, of Ileve,ue Act, 2014
atio. and it is the ore tliar.'ea[es [he offerrcli.g ceiling.s even if

the

it is ba d on ,on-binding .econrrne,datio.s from trre 1rr Respo,cient. I

F 2014 0UDGMENT) Page 49
PTTITION NO.3



,,vill say lto ntore on t-he sLrbject because that Act is not the strbject of

challenge irr this Petitiott.

74. The last issue I rvill cleal ',vilh orr this question regards tlte subtttission

p.iade by t5e Petil,ioneys that it is lhe constittttional clLtty of the County

Asserpblies to allprove budget-s for Cottuty Assetttblies ancl as sttch [he

Z,,d lle.sponclent actec[ ttln'ct vires ils Ittandate by llurporting to allpt'ove

the said Cor.rntY Budgets'

ZS. In that regard, under r\r'ticle 2?B(+) of tlie Constittttiotr, tlle trrattdate

of the 2nd Responclent is to oversee the intplelueltlation of tlie buclgets of

the National apd Cou6[y Governrtre]rts b]i auIl'torizilrg r'rrithdraivals frotrt

public funds ulder Articles 204.,206 ancl 207 of the Cotrstittttion.

Under. Article ZZB(5), [he Corrtrollel of Budget shal] uot appro\ie ani;

r,vithclrawal fr-onr a pr-rblic fund r-rtrless that r.t,ithdrawal is aurthol'ized by

law

lf Iunclerstooci N1r. Arr,va properly, his subnrission r'vas that tlte 2"'1

Respor-rc-ient had failect to authorize rvithdrawals frotn the Coitn['i

Revenue Fupd tnainly because tlie County Assernblies had disregal'ciec1

the rccornntenclatiotrs tnacie irl the respective Circulars is.stred to [hetrl

on cliverse dates betr.veen 5ttr Jutl€ 2014 and 16tir Julle 201'l''l'ire

qr-iestion Inrust therefore allswer is r,vhetllet'the 2nd Respondeut actecl

tultra vires i[s tlatrclate b1' so doing.

/l)
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o

pt context, i recall ivlr. walenr, the Legal 0fficer for the zud

ndent stated in lris Af,fidavit that in the [inancial year 2013/zo14,
unty Assemblies approvecl flawed budgets and rherealter. their
pria[ion Acts were rendered on render-ecl equally flaweci ancl ars

ithdrawals fronr the Reverrue IrrrLrci \,ver-e rrot ap1;rovecl. That in
lo avoid a sirrrilar sitLration for.the firrancial yeat zo14/2015, the
spondent advisecl Cor-trr ty Assenrltlies to present br,rdget estinrates

2n't Respondent for conurrents pr.ior to t]re enactrr.ient of the

riation Acts and that the budget estimales rvvere thereaf[er
[ted arrcl the cor-rt.olle. of Budget vvrote letters on diverse clates

f n 5tt' june ancl ,6trr July zo14 aclvising the corrnty Govenrnrerrts

at itenis their budgets ought to have inclLrdecl before tlieir
ation anil ultirnateiy erractnient of the Appropriation Acts; \,va5

lawful action on the part of tlie znd li.espo.clen[? I thinl< not.

o becau.se the law on [he subject is ve11, clear, Section 102 of the

Fitrauce ManagernenI AcI se[s out the principles that counq,
tnen[s must adhere [o in respect of public [inances. 'l'hey are as

(1) Each courtt), Governntent shall erlsltre aclhet-ence to--.

(a) the prirtciples of public finance set out in Chapter
Tw,elve of tlte

(b) the fiscal resporsibitity lt.irciples proviclert in
section 707 uncler this Act;

(r) rtational y,elues set out in the Constitution; and
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I

(2)
(d) otu/ othet' requirettretlrs of tltis Act'
:ft,e Cou,ty l:xecutive Corrttrtittee sltalI observe prittciples

of collective responsiltility in exercisitryl their fr'tttctiotts

under tltis AcL

In ntaking clecisiorts ct cortttty assernbly sltall

cogrtisani oJ- Ar.ticle z L 6 (2) oI the cons Litrttion."

79

(s) tol<e

As regat-cls the t'esponsibilify oI a Cor-rury- '['r'easury with l-espect to

county pubtic [uncls, Article zo7(7) of the constitutiou as rn"ell as

Scciion i09 oi the Pubiic Finatrce ir'izrnagettlent Act estailiisires a

Counry Ilevenue Fui'rcl [or ezrch Coutrt-y GoverntnetrI and i]re fund is to be

adttiilristered by the Coun[y Treasrtr)'' Ulrcler sectiotl 109(4) of that

Act, the Cor-rnty'freasury shall art'atrge for the fund to be l<ept in the

central Bank or.an accoulrt approved by the county E;<ecutiVe

corr.rrrrittee niember responsible for fitratrce. urrcler r\rticle 207(2)(3)

as,,t,ell as section 109(6J of the Public Finance Nitanagernetrt' tlte

coutrty'freasur.y shall obrain the approval of the Cotrtroller ot Birdget

t . -.-:!r- r-^...:.-- rhn h^\r Fr.nr. hhp Corrnt-v Revenue Ftrnd urtder tlle
UCIOI u !vlLll'ulctwlllg ltlUrruy 1r vrrr L^rv vY-'"'J

au|hority of atr Act of the Cotrtrty Assembly appropriating trrone,"- lor a

ltublic purpose, an Act ol'Parliament or coutr[y legislation that itrlposes a

charge on tliat [uncl or itl ztccordatrce with the ilrovision of Section 134

arrcl 135 oIthe Ptrblic Finaltce IVlanagetnentAct'

prior to the above pr.ocesses and as stated earliet', the br-rclget ilrocess

in a Cor-ii-rfy starts wittr the preparation of the Cor'tnt1' Fiscal Stra[eg1'

Paper by the County T'reasttry'' Uncler Section ]'17 (2) of the Public

BO
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legis

ce Managenrent Act, lhe CourrLy Treasury ought lo align its

Fiscal Strategy Paper r,villt the nalional objectirres in the

t Policy Statenrent. 'fhe County 'l'r'easury shall in thaI regard,

e in its Counly Fiscal Strategy Palter the financial oLrtloo[< r,vitir

t to coun[y governnrent revenues, expenditures ancl borrorviug

e conring [inancial llear and over the nrediunt tel'rn. Urrclet'

n 1.L7 (5Jof that Act, irr prepariug llie County Fiscal St't'alegy

lhe Cor.rnty'l'reasury sltall seel< arrd talce into account the viervs

Conttnission on Revenue AIocation, the pLrblic, any interes[ecl

or groLrps and any other forurn that is established by

lion. Under Section 126of that Act, in clevelopirrg the Cor-rnt1,

Strategy paller, the County Treasr-rry consults i,vitli and takes

cotttrt the recomnrendations o[ [he 1't Respondent and not the

sponclent. Similarly, in developirrg the CoLrnry Development

e County 'freasury sencis lhe approved cop,v Lry the Courrty

blv.

ition, Section 131(1) of the Public Finance Managenrent i\ct

es thaU

e County Assembly shall consider the courtty goverrunent

dget estirnates witlt o ttiew to approving thent, witlt ot'

tltout antendtnents, irt tinte for tlte relevant appt'opriation

r'v ctnd anlt 6glrur larvs requirecl to implernent tlte budget to be

d by the 30th Jurte in eoclt yeer."
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81. I have cleliberately reproduced the above sections of the Pub]ic Irinancc

Il{attagetlrent Act to cienrottstrate that nowltere in [he larv is ap1, 1's1s

created for the 2"'r Ilespondent and specif,ically for it to review bucigels

of CoLrll ty Coverntnents b.efore they are erracteci. Fiscal reportirig

lnecltatlisnls ;1re clear at the National level arnd so are they in the Cor-rnry

level tt'ith the CoLrnty Exectrtive, Courrty 1'r'easury ancl CoLltl[\,

Assent b lies eaclt ch a rgecl it,i[h th e responsibility of e nsuring

accottntabiliry and tratrspat'ency in utilizatiorr of Cor-rnty resources ancl

specifically, lhe rnandate of appr.orring Cor-rnt1, Budgets is the

resportsibilify of a Cotrnly Assenrbly. I must therefore agree',vith the

Petitioners that the Zud Resporrdent obvioLrsly encroached on their'

nlatrclate whett iI sought to get involveci in their budgetar,v,p'rrocesse.s. I

ltave read the affidavits of Mr. Warveru Tuti ;.rnd Mr. George Ool<o arrcl

tvhereas I Irote theit'concerns about the alleged untidy spencling liabiis

of Cottnty Govet'ntnenls and alleged clainrs oI nrisLrse of public fiilrc]s as

well as the need to ensut'e prudent r-rtilization of pLrblic [urrcls, good [aith

altd Ineattingful inletttions are lvorthless iI tlrose objects ancl clesigns ar"e
l

co ns titu ti o nally a n cl sta tuto r.i ly obj ecti or-ralt [e.

82. Before Icotrclr-rde on [his issue, Ialso recall the subnrission nracle by NIr.

0raro that the various County Altpropriation Acts are invalid as thelr 3ps

itl cottflict with the Constitntion ancl as sucir are noI en[orceable.
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a

eed flue that r-rnder Article 197(2) of the constittrtion, National

,on prevails over Countl, legislatiou. FIowever, in [et-nrs of tlre
before rne, and as I lrarre fotrnd elservhere above, iharre nolseen

authorizing the 2ud ResporrdenI to undertal<e [he [unction oI

ing County Budgets. Article 228 is rz€l-y clear that the 2nd

clent only oversees the implenrentation of buclgers. In tirat

the inrportance of tlie Appropriation Act is obvious and cannot

er.stated. TIre argr-rnrent made by the Responclents that the 2n,j

dent would onl;, aLrthorize rryithdraivals f,r'om lhe CoLrn[y

e if the larv and the budgetary process as envisaged b), the

tiorr arrcl the Public Finance I\{anagentent Act, Z0\2 was

to is a rnatter of interpretation of the cons[itution and Statute

n a specific set of contesleci facts Who shoLrld ul[imate:lv

ne allegec[ violations of the Constitution and the Public

IManager:rent Act? Who deterrlrines rvhether tlie Coutrty

riation Actsare in line with the constitution ancl Public

Manager:rent Act.

ivisions of Article 165 of the Constitution are clear irr that

For avoidarrce of doubt it states thus;
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a

(3) Sttlt,f ect to clurtse (5), lhe I-ligh Cortt'l shull /1s1,g-

(u)

(b) jrrri.srlictiorr lo da/arrtrittc lhc qrtesli.ott wltelltcr rt

ri.ghl or /itttluttrctr(ol free dont itr lhe Bill r,tf Rigltt.s
hus bcatt rle rticrl, riolnlcrl, in/i'inged or tlrreutctrr:rl;

(c)

(d) .f rtri.sdictiott (o henr ony rluesliott t'cspectitrt lh e
irrlerpre/n/iorr oJ this Constitrrliort inclutlirtg tltc
detcrntinrttiort of-

(i) tlre ques'tiott whcllter nttl, low i.s irtcottsistatrt
n;ilh or irr cotttrtt'ctt/iott o.f this Cotts/iltrliott;

(i0 llte qrte.stiorr rpltelltct'rtrtlt//1ittg srtid trt hc rlortc
urtler tltc trt(hrtrily o.f /Jtis Constilrrliort rtt'oJ'
ott.I: lon, r.r ittcottsislcttt tvi/lt, ot' itt
r:p17(1:11y,s1tIiotr of, tItis CorntiIrrliott ;

(e)

The dispLrte bef,ore tle does not concern itself with the legality or

othet'wise of the Counties Appropriation Acts but it t'egards the

ntatrdate ol'the 1',;rn11 2nd Resl:onclent in the budgetary process and in

ovet'seeing the itnplementalion of Cor-rnty buclgefs. The allegation that

CoLtttties had nor subrnitted copies of CoLrnty developnlents plans, debI

lnallagenrerrt strertegies as requirecl by the law was no[ proved anct

giveu nry finclings as above, [hat issue is rnoot. '['hat being t]re case, llris

Court c:rr.rr.rot enter into sr-rch a vagLre dispute. It r,r,oLrld only intervene
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a

ha
1,, 

0..,, s'own t'at r'e Appr.opriation Acts as enacted b), the Couriries 
I

ted thc existirlg national legislation or that the petitioners actecl in
vention of the rarv, rvhich is not the case bcfbr.e .re

nclusion, rhe 2n'i Respondent's rore is rirritecr to overseeirrg tire
etnentation of buclgets inclucling withclravvals frorn p.blic firncls
aving said so, :rs rt,ilr be seen shor.rly, i. fact trris iss,e was not o.e
ich any specific or-de. was sorigrrt agai.sr the zna Respo.de.t.

\r lo

c olt

85. In

lntll

But

lll

86. I no [ltrtr to cotrsiclet'the last issue Iset ouI lo determine w,ltich is the
alleg violation of the petitio.e.s'rights under Articres 27 attd 4.7 of
the nstitution. In this .ega.cl, prof, 0jierrcia sub,riftecl that irr issuing
the pugned ci.cular', the r.'t Responde,t fairecr to consurt trie
Petiti ners [hus violatirlg their righL to fair aclrnlpistrati'e actio. as
provi ed for u.der A.ticrc 47 of the co,stitutio,. I-re also crairrecl that

t riri

ct that the i,rpr-rg,ec1 circurar on bLrdget ceirings targeted o.ry
0n accoLrnt for county Assenrblies ancl coLrnty Execu[ive for t]re
lyear 2014/201s ancr did not affecr bucrgets of other state
such as the Natio,ar Executive, National Asse,rbry, senate,

arrd the tv'elve conrniissions and Indepe.dent offices, vL,as

atory and [lre'efore a vio]ation of rLrticre 27 of the

the

vote S

[inan

Organ

Judici

discri llr

Co ns tu tio n.
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87. 'l'he Znd Ii.esporrclent on lhe other hand argued that thel'e lvas 11o

cliscr-inrination as alleged becartse buclget ceilings wel'e set for all at'nrs

oI Gover.prlents ancl indellenclent bodies attct [hat al] these otltet'

Governnreut agencies had conrpliecl with thcir bLiclgef ceilirrgs

reqr.rirernet.its save t[e Petitioller.s, On hi:; part, Mt"' Oraro sttbrrlit[ecl

ther-e[or-e tliat the pe[itioners are State 0r'gans lttider Article 178[1) of

t-tre Constitr.rtion ar-icl as sr-rch tl.iey are not persons capable oI etl[orcirlgl

apy of t5e [LrrrclamentaI rights ancl freedott'ts utrdet' the I]ill of Rights'

(JU I r.^iill stat-t by cle[ertliping tIis prelitrtinat'y issue and if I fipci tlrat

County Govertrlrtetlts are not persons for pLll'poses

fundapiental rig[ts atrcl [t'ecdon1s, the matter ends there

proceecl auct cletet'tnitre t[e Irtet'its of th,e ciaims afot'esaicl'

of et-rforcirrg

If not, I rvill

89. It is not i. doubr that the Petitioners have invokecl tite llrorrisiorls oI

Article 2z of rhe constitutiorr to allegedly enforce t[-reir Iiglti to

pr-otectiorr against di.scrirnination and right to fair administrative actiott

as provicled fot' unclet' the provisiotts oI Article Z7 aticl 47 of tlie

Constitu ti o tt resP ectivel,v.

90 Article 2O(2) of rhe Constitutiort is otr tlte application of the Bill of

Rights ancl it provides that;

"Every person shall enioy the rigttts and futrclantental fi'ee rlotrts

in the Bill of Rigttts to the greatest extent cortsistent tvitlt the

natrtre of the rigltt ot'fttnclart"tentol freedonls''
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a

Article 260 of tlie constittrtiorta 'person' includes "a contptttty,

tiort ot' o tlter body of persons tvltether incorporatcrr or

t'porated',

sue therefore is vvhetlier County Assernblies are persons capable

ng their fundatnetrtal riglits plotected ancl enforcecl. In answerirrg

uestiott, Ii'lajarrja J in County Governntent. of Meru vs Ethics ancl

stated as follows;

"A Cottnty Govenmtent is recognized as part of the State organs

Itat exercise tlte sovereigtl power of the people uncler Articles

(4), 6 and 176 of the Constitution. [Jnder Article 260 of the

onstittttiott, "Stete", tvhe n ttsecl fl.s a noLn\ nleflns the

Ilectit,iW of offices, ot'ga11s and other entities contprisinq the

overntnent of tlte Republic under tltis Constitutiort" t+,hile the

rnl persott, "inclttdes a conlpan),, ossociation or otlter body of
eI son.s wltetlter incorporated or unincorporated," LJnder

rticle 21 of tlte Constitutiott, the obligatiorts, regarcling the

tplententation of fundornental rigltts and freedonts are cast

n the on the State attcl every State organ. Article 22 of the

onstitutiort, rulticlt ltas been tnvol<ed by the Petitioner, .qrctrtt.s

ery "persorls" tl'te rigltt to Institute Court proceedings

ainttng tltat a rigltt ot' fundanterttal freedom in the bill of

ights ltos beett deniecl, violated or ittft'irtges or is tltreatened."

rned judge continued thrrs;
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a

"Tlte protLi.sror.s I have cited above shovv tltat tltere is a cleat.
distittctiort bettveetl (1 persolt ancl q cottnty Govettttttertt tvlticlt
is a State organ vis-a-vis trte rights ancr obrfgatio,s uncrer ilte
Bill of Rigltts. I ant croubtful, that rhe cou,ty Goverttrtteltt qra
cou,Q (tovert.nlent can rocrge a craint ttncrer Ar.t{cre zz of Ltte
cottstitrttiott ogctirtst anotrter state organ to e,force
futtddtttentoi rights ancl [t'cerlonts as Lhe cottttty Gctrtet.,tttcrtLs
is rtot a person for purposes oJ' tlrc constitutiort ad ntore
lto,tictrlnt'ly Lhe Ilill of Rights. I therefo,e finct arcl ltolcl tltat
.-I- ^ h ,...L',a reLtctotlet'cotrtot aglitate Q CrAirn for vioratiott of

fundamental rfghts ancl freedonts ogainst the cort,tissiot-t. I
tlterefore clecltne to g,ct,t prayer (b) of the Antertded petitiott,,,

91' Iattl in agl'eelllent with tlie learnecl judge ancl I aclopt his r-easoning i.
the inslalrt Petition. I clo so because tlre Petitioner-s ar-e not pr.i'a[e
individr-rals buI offlicers serving in a public office as clefinecl in Ar.ticle
260 of the cottstitution. The Respondents are also oflficers anc] offices
in the sallle public ofTice arrc.l it is incorrceivable how cne can violate [he.t.
other's rights in trre con[ext of the Biil of rights. In any eve.[, in trre
circulnstances of the Pe[ition before me, any c]ifferences regarcli,g t6e
flscal and buclgetary processes belweerr affected S[ate 0rgans sliould
not be such as [o attracl lhis cor-rIt's irrterven[ion uncler the Bill of
Rights"fhose clifferences are to be settlecl in the nranrler envisagecl by
Article 189(4) of the constitution ancl not by litigation preciicarecl on
the Bill of Righrs. In acldition, [he dispu[e at hanci concerns the power.s
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sta.d 2nd Respondent i, r'eve.ue ailocation, bLrdgetar.y ilrocesses
and b clget inrplenrentation. Article 10 of the constitutio, sets out the

of th

prin les of nrle

o[ Ia

of larv, transparency, accountability and good
gove a.ce as sonle of the.ational values to guide such processes. Rule

clictates that ever')/ s[ate organ, i.dependent offices a,cl
Conr .ston nrLrst apply the constitution ancl the law in its affairs anri it
is the

tliat is

92. In a rr

under

far as

93 Irro rrt

once I

Iawfull

be gran

Ltry of this court to cleternrine the legality of their actions ard
orry far [he Cor-rr[ should go,

tshell, I see.o reason to nrar<e arny fi,di.g trrar any rights as

rticles 27 and 47 of the co,stit*tio, have been breachecl as

e Petitiouers a.e couce..ed and I so rrord arrcr find. AIr their'
cornltl ts in that regard and which have been se[ out elsewhere above
are d is issed

4. As rega

oversee

subject

respecti

at Ihave statecl above and noring the prayers in the peritio,,
ve held that the inrpugned Cir.cular.s were not binding ),et rver.e

ssued, iI follows rhat prayers [a] and [bJ in the petition cannot
d and are insteacl clisrnissed.

prayers (c] and (d], it is the clLrty of the 2na Responcle,t to
he irnplantation of the b.dget in accorclance with the law
what I have stated above. II is also not bouncl to follow tlie
co,nty Budgets which are the.rselves subject to Natiorral
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Revenlte Allocatio, Laws to wit the Public Finance Ma,agenrent Act,
the Division of I?evenue Act ancl the county Allocatiop of Revenue
Act' No challenge has been tnade to those lai,t,s and the polvers do.ated
lo the 1't anrl 2ud Respo.de.[s in thar regarrd. The prayer.s as crafliecl
cannoI be granted altcl are ins[eac] disrnissed.

95 As for cos[s, I see no reason ro ar,vard costs as [his rrzas Iitigation
be[rveen State Organs ancl offices

c)6

Conclusion

Tllis case brirlgs to the fore the need lor pnrdence in the use o[ public
funds a,d the neecr [o foilorv rhe rawfr_rr processes set by trre
constitution atrd relevanI statutes. ll also rnakes urgent rhe peecl for.a
clear ac.oss-rhe-boarcl understancii,g of chapter 1,2 of the
corlstittttiott' Althotrgh otte of the nrosr irrrlrortant cliapteys i, the
Constitution, selclonl ]ras it been subjectecl [o an inter-rogatiop ai the
pt'actical level' 'l'he resr-tlt is that each of the organs anc{ insti[utiorrs
charged with its itttplettretttation invariably finci relevance in ar.eas
reset'veci fot' others. 'l'lre Chapter crea[es distinct roles for the Natio.al
Executive, Pa.lianre.t, coun[y Executive.s ancr counry Assenrbiies,
Independettt Cotntnissions arrd offices ancl in this juclgnrent, I ha'e
attempled to dentarcate [hose roles. Shoulcl any of [henr for r,r,lra[e'er
I'eason become rogue, and shourd a.y wra,gres arise, the Iart, Iras
created 

'ufficient clispule resolution mechanisnrs to quicl<ly address
strch situatiotrs inclucling alternative clispute resolution mechanisms as
is provided for in Ar.ticle I B9 (31 and [a] of LI-re Constirurion
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fro'r the above fi.rlings that I see no merit i. the pe
is dismissecl, Having so ordered, it follows that this

tilion and

/r-rdgnrent

nrined in tlre salre terms and a copy of
each of those flles for. recor.cl purposes.
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1 00. I shall rnake no orclers as to costs.

101 . Orders accor.clingly.
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