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ABBREVIATIONS AND ACCRONYMS
AG - Attomey General

BQA Benefit and QualitY Assurance

CEO - Chief Executive O(ficer

CSDSMS - Civil Service Disciplined Service Medical Scheme

EACC Ethics and Anti-Corruption Comrnission

EOI - Expression of Interest

HISP - Household lnsurance Subsidy Programme

NHIF - National Hospital Insurance Fund

UHC - Universal Health Coverage
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(]HAIR'S I-oREW0II.I)

'I'he Committee on I lcalth has becn keen un the progress towards the L.lniversal l{ealth

Coveragc. In this regarcl, the Committec noted lhat thc llealth Committee in the l0rl'Parliament

had tabled a I{eport on Alleged Irrcgularities on tho ILolling out ol'thc Civil Servants' Out-

Patient Medical lnsurance Schcme. Although its recommendations wcre not adoptcd, arising

from the issues raised in the report, the Ministry ol Health requested lithics ancl Anti-

Corruption Commission (flACC) to undeltakc investigations. Consequently, the National

Hospital Insurance Fund terminated the contracts signcd with the Clinix I.lealth Care Limited

and Meridian Medical (lentre Limited. Furthcr, the IIACC filcd criminal cases against the two

health providers arising Iiom the findings oftho investigations. On the othcr hand, the Meridian

Medical Centre Limitcd filed a civil case against thc NIIIF due to termination o{'the contract.

-[he Committec therelore invited all thc rclevant partics involved to bricf it on the status of the

issues that were raised with an aim to review mechanisms of having an all-inclusive progress to

the achievement of the Universal Hcaltl.r Coveragc. I'he Committee hcld meetings with thc

Ministry of Health, thc National Health Insurance l;und, Attorney Gcneral, ljthics and Anti-

Corruption Commission and the management of Clinix health Care and Meridian Medical

Centre in order to respond to various issues raised about the contracts tcrmination.

'fhe Committee is thankfut to the Olfice of the Speakcr and the Clerk of the National Assembly

for the logislical and technical support accordod to it during its Sittings.

on behalf of the committee, and pursuant to Standing order, 199 it is my pleasant duty to table

in the House the Rcport of the Departmental Conrmittee on Health on its consideration ol'

Report on the progress of the matter between Clinix Ilealth Care, Meridian Medical Centre Ltd

and National I Ios ital In suran Ilun n'lhe ('ivil Scrvants Outpaticnt Medioal Scheme.

IION. l) . IIA(]III,]I, NYAMAI, M.I',

CHAIRPERSoN, I)IiPAR'TMENTA I, (]OMMI'I"I-IiIi ON I IIiAL'I'I I

,l
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F]XI.,('TJ1'IVE STJ MMARY
Ihc purpose of this rcptlrt was to estahlish thc currcnt status of the rnatter bctween the National
Ilospital lnsuranoc l"und, (llinix Ilcalth (larc and Mcriclian Medical Centrc [.inritetl on the
termination of'their contracts for scrvices p|oviclecl unclcr the Civil Servants outpatient Medical
schcme antl whosc contracts weru tcrnrinatccl by the NIIII: as the country goars towards
achievement ofthc urriversal health coverage in Iine with Article 43(l ) (a) of thc Constitutron.

l'hc Comrnittec found out that there wcre contracts that werc entercd inlo bstwcen the Natio.al
llospital Iltsurancc liund Board of Managcmont and thc Clinix I lealth Carc Limited and
Mcridian Medical ocntre Limited datccl l't.lanuary, 2012 for the provision of medical care anti
treatment services to Civil Servants and Mcnibels ol the Disciplined Scrvices and their
dcciared dependants. 

.l'he 
contracts wcre signcd on l5tr' Fcbruary,2012 for clinix Healrhcarc

Ltd and on I 'r March, 2012 for Mericlian Me dical Ccrltre.

'lhc two contracts werc ternrinated in Junc 2012. At thc tinre of'termination, NIIIF owed Kshs.
16,522,666 a.d Kshs.12 million to clinix and Meridian respectivcly as arrcars for one
installment l'or the provision of pilot pr.lect. In acldition, the lr'und owcd Clinix Kshs.
202'161,187 .50 as capitation lbr thc services rendercrl for the second quartcr while Meridian
had a total claim ol'Kslrs. 815 million owed to it for thc second quarter, which included the one
month r.urpaid claim of Kshs. 12 nrillion lor the pilot project and losses incurred due to the
tenlination ol' colttract.

Thc Attorney Generai acknowlcdged that thc servicc providers wcre owed payment for the
second quartcr ol the contract periocl howevcr, cluc to ongoing cases, there was peed for all the
governn'rent agencies involved in the matler to liaise lor purposcs ofexpediring the process,

The Clommittee based on lhe evidence presented rcoommends thal the Director of public
Prosecution immediately rcviews Clinix I-lealthcare Lttl and Meridian Medical Centre demand
to be paid for the contraots that werc terminatecl.

Tlic (lommittee furthcr recommends that thc NI Illi liaiscs with the various government
agencies responsible fbr the ongoing investigations for pulposcs of oxpediting conclusion on
thc investigations and guiding on the tlcatment of NIIIF's outstanding obligalions under thc
two contracts.



I.O PREFACE
Arising from a Committee Report on Allcged lrregularities on the Rolling out of the Civil
Servants' Out-Patient Medical Insurance Scheme whose recommendations were rejected

by the House, the Committee observed that there were key issuss citcd in the said repo(
that were not resolved and that wero likely to impede the achievement of the lJniversal

I{ealth Coverage.

The Committee took cognizancc of the fast that the Ministry of Health had requested fbr

investigations into the rolling out ol-thc Clivil Servants' Out-patient Medical lnsurance

Soheme by the F,thics and Anti-Corruption Cornmission (liACC). Subsequently, EACC in

its findings filed criminal cases ir.r court against Clinix Flealth Care [,td and Meridian

Medical Centre [.td.

ln this regard, the Commitlee requested to be apprised on the progress of the matters

regarding the National Hospital lnsurance Irund, the Clinix l]ealth Care l,td and Meridian

Medical Centrc Ltd over the termination of the Civil Servants' Out-patient Medical

Insurance Scheme contract.
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l. i N'IANDAl lr Ol' 'l'IIll (.;OMNIt'f'tFlt,l

I hc (-'onrmittcc on I lciilth is onc oi rlie l)cpartnrcntal ('omnrittecs of thc National
Asscmbly cstablishccl untler Stantling order 216 with thc fbllowir.rg terrns of rcf'erence:

i) invcstigate, intluire inkr, and report on all nratters relating to the nrandatc,
manitllelnont, activities, aclmin istration, operations and estimatcs of the assigncd
Ministries and dcpat1ments;

ii) study thc programnre and policy objectivcs of Ministries ancl Departments and
the elfectivcncss of the inrplernentation;

iii) study and rcview all lcgislation referrcd to ir:
iv) study, assess and analyse the rslative succcss ol the Ministrics and I)epartments

as measured by the results obtained as cornparcd with their stated objcctivcs;
v) investigate and inquire into all nrattcrs relating to the assigncd Ministries

and l)epartmcnts as thcy may decm neccssary, and as may be referred to it
by the House;

vi) vet and repofl on all appointmcnts whcrc thc (lonstitution ot any law requires the
National Asset.nbly to approve, excopt those under Standing Order 204
(Cornmittee on AppointrDents) ; and

vii) make reports and recommcndations to thc llouse as often as possiblc, including
recommendation of proposed lcgislation.

'lhe Comr:rittee is mandatcd to consider. rnatters r.clated to health, medical care and
I lealth lnsurance

lll

/



I.2 OVERSIC;IIT
ln executing its mandate, thc ('ommittee oversces thc Ministry of I Icalth, and thc

Semi- Autonomous C<rvernntettt Agencies and regulatory bodies under the Ministry



1.3 MI,IMBEI{S OI.t'HU COMMI.t.t.E,t4
(ihairporson The [[on. l)r. Rachcl Nyarnai. M.l,
Vice (lhairperson I he Ilon. l)r. Roberl l,ukosc, MI,
Membcrs 'i'he I krn. Alfrecl Agoi, M.1,.

l'he I Ion. Alfied Sanrbu. M.1,.

J'he I [on. l)avid Karithi, M.lr.
'l-he 

I krn. [)r. Dahir Duale Mohanre d, M.p
'I hc I Ion. Jarcd Opiyo, M.p.
'['he Ilon. l)r. Enoch W. Kibunguchy, M.l)
'lhc 

I lon. I)r. Jarnes Murgor, M.1,.
The Hon. l)r. James Nyikal, M.1,.
'l'he I Ion. Dr. Jan:es O. Gesami, M.p.
-l'he I.lon. [)r. Naonri Shaban, M.1,.
't'he Ilon. I)r. patrick Musimba, M.l).
'l'he I lon. I)r. Stephcn Wachira, M.l).
The ilon. [)r. Susan Musyoka, M.1,.

The I lon. l,.ng. Stephen Mulc, M.[,.
The I Iorr. Fred Outa, M.l).
Thc IJon. [lassan Aden Osman, M.p.
The lJon. James Gakuya, M.p.
The Ilon. John Nyaga Muchiri, M.p,, HSC
The l-lon. Joseph O. Magwanga, M.p.
'l'he IIon. Kamande Mwangi, M.p.
J'he Hon. [.eonard Saug, M.1,.
'fhe FIon. I{obert Mbui, M.p.
The I-ion. Michael Onyura, M.p.
The flon. Mwinga Gunga, M.l).
l'hc Hon. paul Koinangc, Mp
l-he Hon. Itaphael Milkau Otaalo, M.p,
'I'he Hon. ZipporahJesang Kering, M.p.
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l.,l CoMMI'ITEE SE(iRll t AIuA'l

Clcrk Assistant Ms. F.sthci Nginyo
(llerk Assistant Mr. I)ennis Mogare
(llcrk Assistant Ms. Iltrth Mwihaki
Legal Counsel Ms. Mcrlin Ayiro
Research & Policy Analyst Ms. Marale Sande

Fiscal Analyst Mr. Joash l(osiba

T

10



I.5 ADOPTION OI'I'III] REPOR'I'

We, thc nrembers of thc l)epartnrental Contnrittce on Hcalth have, pursuant to Standirg Order 199.
adopted this Repo11 on the Ptogress ol'the Matter bctwecn the Clinix Health Care Ltd, Meridian
Medical Centre [,td ancl the National Hospital Insurance liuncl (NIIIF) on the Civil servants
Medical Insurance scheme and affix our signatures (Annex l) to alflrm our approval antl confirm
its accuracy, validity and authcnticity today 

.fhursday 
2l'r April 2016,

1l



2.0 INl',ttot)UCt'I()N

2.1 []niversal Hoalth (lovcragc is defined as thc provision of quality, afforclahle hcalthcare across
thc population. Recently. the Governnrent has rrade steps towards achieving thc universal
health coveragc through eradicaling f-ees lirr binh deliveries in public health laciliries. The
introduction of househtlld insuranee subsicly plogram (IllSl'), (an insulancc scheme fol the old
and vulnerable) through NLIII; and waiver of'user {'cc fbr pubtic health oentres and dispcnsarics
arc major steps towards attainmcnt of the lJI IC,

2.2 The Kenyan Constittttion in Article a3(1)(a) statcs that evcry Kenyan has a right to quality and
affordable health care, and recognizes thc role of the government in removing baniers to
access. This is also affirmcd in Sessi<,rnal Paper No. I of 2012 on IJniversal I'lealth Care. 

-l'he

Kenya governnrent's conrmitnrcnl kr plovirlirrg hcalth care for all ol' its citizens is clearly
moving in the right direction, despitc the challenges of an inheritcd challcnging health systenr
and dissatisfied wolkforce notwithstand inB.

2.i I'hc Committee on Ilcalth has been kcen on the inrplcmentation process lor the Universal
Ilealth Coveragc (lJIltl) to facilitatc the provisiorr of quality, affordabk: healthcare across the
population in linc with Article 43( I )(a) of thc Ci:nstitution and Visior.r 2030. Thc National
Hospital Insurance lrund (NHIF) has been considcred as the best vehiolo to roll out Universal
Health Covcrage.

2.4 Arising from a (lonrmittce ILeporl on Allegecl lrrcgulalities on the Itolling out of the Civil
Servants' Out-Patient Mcdical Insurance Sclreme whose recommcndations were rejected by thc
House, the Committec observed that there wcrc key issues there were cited in the said report.
Despite the 10rl' [)arliamcnt having no1 considered the issucs that neecled to be resolved if the

NHIF would be the vehiclc for rolling out the [.]HC.

2.5 Thc Committec took cognizance of the fact that the Ministry ol'Health had rcqucsted firr
invesligations into the rolling out ol'thc Civil Selvants' Out-palient Medical Insurance Schcmc
by the Ethics and Anti-Corruption Commission (EACC). Subsecluently, IrA(lC in its findings
filed criminal cases in court against Clinix Health Clare I-td and Meridian Medical Centre Ltd.
ln this regard, thc Comnrittec requested to bc apprised on tl:e progress of'the matters regarding
thc National Hospital Insurancc Fund, tl.re Clinix Health Care Ltd and Meridian Medical Centlc
Lrd,
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2.6 llrc (hnrnrrttee

tlrc said schcmc

the ( lontnr ittee:

heid srttings with 
'ari.us stakclioldcrs who subr,iltecl evidenoe on thc issue ol

and the p'ogress r)f thc lrlauer. { he lbllowing stakoholdcrs appeared beftrre rhe

l.

ii
iii
iv

CUnix I lealthcaic l.tcl

Meridian Mcclical (lcntre Ltd
Nalional IIospital lnsurancc Fund
Ofilce of thc Attorney Gcneral
l'lthics and .Anti-( orruprion ('ommission

1l



3.0 I'VIDIiNCf-

3.1 Evidence from CIinix Healthcare Ltd
Appearing befnre the Committee on 4'r' irnd 25'l' I;ct.:ruary 2016. thc operations I)irector, (llinix

healthcare, Mr. James Kinyua briefcd the rnceting on the lacilily's engagcnlsnt with Nllll- on the

Civil Servants Medical Scheme. Mr. KinyLra inlixmed the Committee that:-

.ili

i.i.2

i.1.3

3.1.4

Clinix Healthcarc was established in 2006. lt operated antl rnatragcd a network of nrcclical

and dental clinics in various locations in Kcnya, Nigeria as wcll as IJganda. 1'hc t'acility

olfered a complcte range of l)r'imaly llealthcare serviccs which ir.rcludcd doctors

consultation, laboratory tests and investigations, ultrasound and radiology services, drug

dispensing, imrnunization, dcntal scrviccs, day surgery. cmergcncy and non-cmergcncy

ambulance services, specialist clinics and discasc condition managenlcnt;

Clinix's firs1 contact with NHII was as a rcsult of an I')xpression ol' Interest (l]Ol)

advertisenrent placed by NHIF in the Daily Nation of 2l't July 2008. Clinix respondcd to the

EOI in September 2009 and later NIllf' through a press notice indicatcd that Clinix was one

of the firnrs which had rnet the tlOI critelia and hence prcqualilied. Subsequent to thc LjOl,

NHIF floated a tender that Clinix and othcr prcqualified firms responclcd to and were

selected antongst others to offer outpaticnt n:edical service through a contract entered with

NHII". Sorne of tl.re salient facts of thc award were to participatc in a pilol project for

provision of outpatienl services for a pcliocl of six months. The selected geographical

locations for the pilot project undcl Clinix werc Nairobi and Mumias with the preferrcd and

elecred payment method as capitation;

After the pilor projecr, the tender. docurrent was vcry clcar that Clinix would participatc in

the roll out of thc anticipated NIIlF outpatient serviccs for a period of five years. Pursuant to

being selected in the tender, Clinix in Decctnber 2009 alongside other servicc providers

signed conlracts with NHIF detailing the ternrs and conditions of thc pilot project. Nllllr
accrcdited and gazetted Clinix as a providcr of outpaticnt servioes through a Kenya Gazctte

No. 172 dated 27'h Novembcr 2009. Thc pilot project commcnccd on l'r December 2009 and

ended in July 201O.Clinix successfully conducted thc pilot project and receivcd all payrrrents

duc, savc for one installment of Kshs. | 6,522,666 which remains outstanding to date.

Civil Servants and Disciplined Serviccs Medical Schemc (CSADSMS)

ln November 201 I , NIIIF ran an ndvcrtiscment in lhe print media through which it solicited

for plimary healthcarc service providcls who could ofl-cr thcse servir:es lo civil service

members and members of the 'l'cachcrs' Scrvice Contmission on capitation basis. 'fhe

instructiolts in the advertisement wcro explicit that those ploviders who had earlier bcen

gaz-z.eted in thc NHIF pancl wcre not lr:rluired to re-apply. Clinix did not therefbre rcapply

having bcen gaz.z.eted and selectcd to provido outpatient scrviccs. Clinix agreed to the tcrms

14



i.5

). I_(,

3.1 .1

3.1.u

'tlr(i 'on(iitiotr 
ol thq:ichcrrrc ils statc(l in tirc contrasr. ()rrc ol thc kcy rr:quirenre,ts in thc

c{)lltract was that mclllbcrs ol ll'tc scltcrrrc would sclcct ir servicc providor ol'thcir choice. In
Lrrtlcr ttt achicve this arrar)gcrlcnt, NlllF inlormod (llinix that the rnembers were to be
alllrwed a window pericrd of two nronths to solcct their preferrcd hcalth carc providers.( linix had no role in thc sclection. (llinix startcd provicling services to thc nrcrnhers after
vcrificatio, of, the rncmbcrship through an onlinc pratrorm provicrcd by thc NIIII;. ln
addition, Clinix provided an irrevocablc banl< guarantce fiom I)iamon6'I'rust Bapk in favourrl N[]lF. The guarantee was intcnded to safcguard thc lirnd against non-pcrfirrmancc and
dclault by the servicc provider.;
I-hc agrecd motlc .I paynlcnt was ca1;itation at a riitc oi'Ksrrs. 2,g50 per ,renrbor per yeal
payable quafierly in advancc. A total ol'56, 747 pr.incipal rncmbers ch.se cllinix as their
prct'crred service pr.vidcr. rt's notable that at thc timc thc sclection was going on all the
govcrllment hospitals wcte on stt'ike. A rnajority of privatc healthcarc provi<iers had dcclined
to pafticipate in thc schcnre. 'r'he Co,t.act providcd that clinix c.uld use pre- existing
facilities accredited by thc NI IIIj in areas wherc clinix did not have clinics/facilities.
o.ntrary to the tcrms of thc contracl, a capitation prornium of Ksh. 202, l6l, lti7. 50 due to
ulinix at the staft of tlie c;uarter were i,stead paid at the cnd ol'tl.re first quartcr, and after
provision ofserviccs lbr thrce mouths. ln the sccond quartcr, Clinix providod Services to all
who had selectcd the f'acilities even tliough NIII| hacl not paid at the bcginning of the
quarter as provided fr:r in thc coutract.
At the conclusion of thc scconcr quarler, NIIF caretakcr comn.rittee tcrminated clinix
contracl without nolice of cancellation as was providecl for in the contracl. 'l.he caretaker
Cornmittee that terminatcd rhc contracr was declared illegal by the I{igh court. Shorlly after
terrninatior.r, clinix made a dcrnancl to NIJIIT clcrna,cling a principal sum of'202, 161,1g7.50
with i,terest. 'fhe amounls sought by Clinix tlict nol include general damagcs/loss of
busi.ess that NIIIF would reasonably be subjecteci ro pay if an internationally acoepted
fianrcwork was adopted ro compurc thc crinix claim. It is notable that during the period
clinix otfcred the serviccs to thc CSADSMS p.ject, neither the scheme nor.NIll| ever
raiscd a complaint against ('linix serviccs;
NlllF sought the advicc ol'tlrc Attorr.rey Gcneral (A(i) tlrrough letters dared l9r, September
and l2rl'oclober 2012. ln rcsponse, the Attorncy General adviscd Nllll: to pay amounts due
to (liinix for the seooncl quarter of the schemc. '['he AG llrther advised NIIIF that the Fund
was gravely exposed and expressod gleat doubl as to whcther NHIF could legally defe,d a
claim for the anrounts relating to the second quartcr. on two occasions, the NHIIr Iloard
adoplcd the recommcndations ol'thc AG and clirccted that the payments due to Clinix be
tlatle.

lrailure by NtllF to pay olinix lor services rcndcred lor the second tlLrartcr and for
tcrnlination of thc corrtract led (llinix to downsizc with more than 500 pcrsons rctrenched,

15

1.1.9



.i.i.l0

3.1 t 1

3.t.12

3.1.13

dir,csrcd fiorr sotle ol its oorc .tssct-\ an(l a demand by diamontl hank was nrade bcing

payment of 1.252,145,11(r bcing an]ounts (llinix owcct 10 thc bankl

Alleg,ations ol'corruption in thc schcrnc wclc latcr rnade leading to the Ministry ol'I{t;alth

inviting the l;.ACC), Attorncy (icneral's o1fice, Kenya National nudit officc' [')fficiency

Monitoring tJnit, Kenya Mctlical l)ractitioncrs and l)entists []oard, Director of medical

Scrvices and the Clrirninal [nvestigations l)epartment to invcstigatc thc allcgations. 'lhc

Ethics and Anti-Corruption Comnrission and the l)irsctor ol l'ublic [)rosecutions lodged a

crirninal case against the [)ircctors ol-(]linix on thc charges ol'conspiracy and obtainrng

money by lalse preteuses:

1'he Kcnya National Audit of'lice confirmed thcrr: was no loss of public lunds and

recommendecl amicable paynleut of outstanding paynle nts whilc thc llfficiency Mor.ritoring

unit after indepcndent ancl duc investigations recommcnded an amicable resolution to thc

contract termination and unpaid claims through dircct informal negotiation or ltlternativcly

through arbitration as providccl lirr in clause 19 ofthc contract to avoid possible litigation by

the hcalth providers. It furlher recontuendcd appropriate clisciplinary action against thc

Corporate Secretary ancl (icneral Manager, Bencfits and Quality Assurance for

responsibility for drafting wsak and inconsislcnt contracts and for not advising thc Catetakcr

Board on implications o1'termination ol'oontract thereby exposing the corporation to likely

and unnecessary litigation. Other rccomnrendation included further investigations into the

supposedly (internally generated schcdule of paymcnt) list of facililies which included

among others those under Clinix Healthcarc Limited and Meridian Medical Ccntre said to

have been paid directly by Nl{lli managelrent and disciplinary action to be takcn on those

found culpable and to havc bccn involved in their origination ofthc list;

The Medical Practitioners and l)entist Board tabled a rcport to thc government through thc

Pennanent Secretary confirming that thcre were no ghost clinics that were offering health

care services to the public ancl all the 68 cliniis were rcgistered and licensed by the board;

There was no civil suit betwccn NI-IIF and Clinix over thc mattcr'

3.2 Evidence from the Mcridian Medical C-cntrc Limited:
'l-he Chiel'Ilxccutivc Officer, Meri(litLn Medical (lcntre, I)r. Wambugu Peter Ngunjiri informed the

Committcc that:-

3.2.1 Mcridian Medical Centrc parlicipatcd on the NIIIIT I'ilot Capitation Programmc in 2009

and had been allocated 3$,000 ntembets. The program was suoocssful, however, NHIF did

not pay tlie facility Kshs. l2 million as rcimbursemetrt lbr services rendered for one month.

3.2.2 ln 201 1. the facility paflicipated in the Civil Scrvants Capitation Progranrme and

cgmmenced offering serviccs lionr January, 2012. Ilowever, due to huc and ory from

compctitors, Meridiau Medical Centre was invitecl to appear bclore the Comrnittec on
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llcalth on )2"' April.20l2. Subsequcntly. thc cr)ntract with thc liund was rerminated ln
.lune 201 2, having bccn paid fbr only one .1lartcr.
Melidian lrlcd suit against tho NHII; rn .tuly 201j alicr breaoh of contract wi{hout notice by
NI llF to claim lbr a total ol Kshs. ti I5 rnillion lor its paymenr lirr I nrontlr and lbr the
cxpcnses incurred in prcparations tbr thc pilot program. 'fhc niatter was c.ming up fbr
hcaring on l'' March 2016. On the othcr hancl, thc criminal proceedings hearing had been
scheduled fbr J0tl, March. 201 6.

i 2 i 'l hrec Mcridian Hospitals had not been acclcclited by thc [iund duc to the ongoing cases.

3,3 Evidence from the National llospital Insurancc t,und
Appearing bcfore thc Court.t.tittec on 4rl'and 25'l' [,cbruary 2016, the fomrer (]hiel' lixecutive Officer,
Mr. s. olc Kirgotty and the Ag. Chicf Executivc of{rcer, NI{IF, Mr. ceolrrey Mwangi informed
the Comntittee that:-
l3 i ]-he NHIF engaged the two Service proviclcls; Clinix and Mcridian Healthcare whose

colltracts wcrc ternritrated by an Executive Board nrecting held on 6tl'June 20 i2 vide letters
dated l4tl'June 2012.

3'3'2 I'he Government institutcd criminal procccdings against the servioe providers through the
lithics and Anti-Corluption Commission. 'l'he cases wcre coming up for hearing in Maroh
2016

3.3 i 'l'here were moneys owccJ to both Me'idian and Clinix by NI IIF anrl thc claims by both
Me.idian and cllinix werc received at NIIIF but were not addressed due to the ongoing
oases since thc Irund was advised by the lr)ACC rlot to act on the payments as the crimi,ai
elcmcnt ofthc ntatter was r:rucial to the oase;
'Ihcre was no civil suit bctween the NI llI and Clinix;
No successor NIJIF Roard had ratified the dccision of the Exccutive Board in terminating
the contracts.

1. t.+

3.3. s

3.4 lividence from thc Attorney General
Appearing belore thc Committee on 25rh February 2016, thc Attorney (icneral, the Ilon. prof, Githu
Muigai inlt;rmed the Comrnittec that:-
3'4 1 Thc Atlorney (icneral's olfice receivcd a request for a legal opinion frorl the C.D.O,

National Hospital lnsurance F'und on thc tcrmination by the lloarcl ol two contracts (Clinix
and Meridian).'l'he AG in considering thc,rattcr revicwed the Contract bctween Nl1lI.
lloard of Managenrcnt ancl Clinix Ilcalth (lale Iinrited <.lated lst January 2012 ancl signed on
l5rl' I"ebruary 2012, the (lontract bctwccn Nl lllr Iloard ol' Managenront and Meridian
Mcdical Cenrre dared r 't January 20 r 2 ancr signecl on l'r March 2012, Minures o1' the
Spcoial Exccutivc Nllllr lloard Meeting hcld on 6'h Junc 2012, copics of lctters terminating
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3.4.2

3 .4.3

3.4.4

3.4.5

3.4.6

thc contracts to Clinix I lcalth (larc Lirnitcd and Mericliarr Mcdical Centlc both clated l4tr'

June 2012, legal opinions datcd 30tl' May auti (r'r' June 2012 frcnr Anrolo and (iachoka

Advooatcs, court ordcr clated 19rl' July 2012 in rniscellancous application 2111 of 2012(l:y
Justice Korir ), NI IIF Act (Act no. 9 <tf 2012 and the State Corporations Act cap 446 of the

Laws of Kcnya. The AG in giving his opinion lurther considered the question of whether the

Board that purported to take the decision was properly constitutcd and the legal

consequences if any, ol the decision to terminatc the conlracts,

On the competencc ol'the l]oard - 'l'he Minutes of the Special Executive Board of the NHIF
Board held on thc 6rh June, 2012 raised the issuc ol'whcther the Board had the requisite

quorum to transact busincss. Ordinarily, two thirds (8 rnembers) of the olevcn Board

members are required to oonstitutc quorum. In the subject meeting, only scven mentbers

were present and did not therefore conslitute a quorum under the State (lorporations Act.

1'echnically, only five mcmbers attended sincc the lnspector Ceneral of State Corporations

and the Sccretary of thc State Corporations Advisory Oommittce present in the said meeting

could not be considercd as Board Mernbers capable of taking a vote iu business involving
state corporations duc to the conflicting roles that con,e with their statutory duties. It was

therefore possible for the decision to terminate thc two contracts to be challenged lor being

made by a board meeting not propcrly constituted in accordance with the State Corporations

Act;
The Kenya Medical Association through a judicial review Case number 278 of 2012

challenged the appointment of the Board which recomrnended the termination of the subject

contracts and Mr. Justice Korir on 19tr' July 2012 in granting interim orders against the

Board, made very categorical obssrvations that thc constitution ofthe Iloard did not comply

with the mandatory provisions of section 4 (i) of the NI IIF Act.

On legal implications of termination of the Contracts - The termination notices did not

assign any reasons for termination of the said contracts. The reasons for termination were

material as the contracts provided two methods each of which had specilic lcgal

consequences. It was therefore not clear il thc tcrnrination was done under clause 17.1.3

since no particulars of misrcpresentation and/or fraud on the part of respcctive service

providers were provided or Clause 25 wliich allows for terminalion upon notice of tfuee

months by either party;

Llowever, even assuming the contracts were terminated under clause 17.1.3, the service

providers would have been entitled to payment for the scrvices rendercd before termination.

Clauses 6 and 15 provided for payment to the scrvice providers and it was in the AG's

opinion that the service providers were cntitlcd to demand lor payments for the second

quarter for which they continucd oflering services;

The failure to specify reasons for termination in thc lctter dated 14'h June, 2012 would

conceivably allow the service providers to clairn that their sontracts were terminated without
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l.,l 7

j l.ti

i .4.9

i.4.10

l.l II

llotlcc ls pkrvidcd lbr Lrnder clausc.2-i oi thc conlracts o1'scrviccs. lhrs in eflect woultl
lreall tllat tlte lirarcl brcachcd tl.]e contrircts ancl therefole tlrc (iorporation woul6 be liablc
ftrr brcach ()fcontract either i. thc arhitralio, pr.cccciings anlicipatcci by thc .ontracts;
Notwithstanding thc ftrct that thcrc appearctl to have bccn sonrc iegitimatc basis for t6c
tertnination of'thc contracts. the nranncrof thc tcrmination lclt thc luncl lcgally exposecl. lt
was therc{clre in the AG's opinion tliat thc scrvicc providcrs wcrc in thc very least entitled to
be paid Iirr thc sccott<l quarter ol the corrtract in which they contiuue4 to ofler servrccs. 

.l 
he

AG lurthcr exprcsscd doubt as to whctlrcl the lirnd coulcl legally tlefcnd the claims tbr the
amounts reiating t() the second cluarlcr:
I{egarding the paymcnt to the two scl'vicc providers Ibr the second rlrrarter of thc contract
pcriod, thc A(i iiclvised thc NI lllr to liaisc with the various govcrnnrcnt agencies rcsponsiblc
lor the ongoing invcstigations lor purposes of cxpecliting conclusion on the investigations
and guiding on (hc treatment of NI Il I,s outstanding ohligations uncler the two contracts;-['he 

AG's ollice further reviewetl other n]inutcs of the Board uporr request by the NFIIIT antl
adviscd that it was clear that thc full lloard ol'the NIIIF and the Iixecutivc Board were nor
propcrly conslituted on various occ,siors for.purposes of transacting the business of the
Iloard thereby affccting the legality ol the rcsolulions passed during the relcva,t nieeting,
Such anomalies could be remeclicd by post facto ratification of the defective lioarrt
rcsolutions by a propcrly constituted lloard. Although thc tenurc of thc Caretaker Board of
lhc Nllllr expired' relnedial nteasut es could still be taken by thc succcssor Board, as secti.n
4 (3) ofthc NtllF Act establislres the lloard as a body corpor.atc with perpetual successior.r.
The Irund had nol reverted back kr thc A(i cln the matter and thc contracls as it werc had
therefore nevcr been legally terrninatecl as no successor }loard had ratified the decision of'
the Ilxecutivc lloard in terminating thc contracts.

3.5 [vidence from the Ethics and Anti-(iorruption Commission
Appearing bcfore thc Committee on I Oth March 201 6, the Chief lixecutive Officer, Ethics and Anti-
oorruption commission Mr. Halakhe waqo in{brnrecr the committee that:-
:l 5 l The [AC(] cotrduclcd an enquiry into allcgcd irregular procurcment of Meridian Medica;

Centrc and Clinix Health Care t.td by NI IIf officials to plovide Medical Services to oivil
Servants and I)isciplined Services slarting ll'om January, 2012.'l'he complaint letter was
received fiom the then Pcrmanent Secrclary loi Ministry of Metlical Services dated 8rl, May,
2012 antl addlcssed to the Sccretaly, IiA(iC. 'fhc said letler was lbrwarded as a complaint
Iclter lrorn the offioe oi the l)rime Minister dated 7th May,2012 in which it was
reoommended that EACC invcstigates thc matter.

3.5 2 Thc invcstigatio.s werc comnenced fircr.rsing on the f. owing kcy areas:-
i) "l'hc mandate ol the National I Iospital lnsurance Funtl (N.l{lF) Act.
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3.5.3

ii) l'hc organizational structure ol'thc NIll|.
iii) ['he introduction ol thc Nlllt ()trtpatient scheme antl lhc strategies lhat wcre

put in place in preparatiort tbr tlte schemc.

iv) l hc cngagcment of Nl Illr with the liealthcarc facilitics as provided lbr in the

NI Ill: Act espccially Scction i0 which requires facilitics tlrat provide serviccs

to NIIIF' members be accrctliLcd by NI IIF and bc declalcd hospitals in

accordance with thc Act.

v) '[hc accreditation proccdurc as carried out by NIIIll i.e. application by the

facitity to thc branch manager. thc proccssing and forwarding of the same to

thc headquarters for approval, inspection ol lacilities by llcnclit and Quality
Assurance (BQA) ofliccrs and scoring of the same, forwardirrg the same to

the headquarters, prescntatiotl and approval by the NtllF Roard, gazetlemenl

by the Attorney Getreral. trotiiication to thc facility that r1 had been approved

and declared and finally giving thc dcclared facility a cocle in NIlll; for

transaction and payment purposcs.

vi) 'l'he contract signed bctwccn the then Ministry of Stalc for Public Servicc ibr

insuring the civil servants ancl the modes of paymcnt i.e. capitation and fee

for service methods.

vii) The allocation of the civil servants to the individual hcalth carc facilities.
'l'he investigations found oLlt tltat: -

i) The schemc was hurriedly inrplemented as the ciroular was releascd by

govornment on 2l't Deoembcr, 201I and by l" January, 2012 it was rolled

out without proper struotures.

ii) No Public Procurcmcnt and I)isposal Act or olher lawful process was

followed in procurement ol unaccreditcd Meridian and Clinix lacilities

(clinics) or other providers in the Civil Scrvants and Disciplined Services

Medicat Scheme (CSAI)SMS) 'fhis was abuse of olficc by the NHIF

officials involved in ploculing the said facilities without following

procurement procedures as retluired of public entitics.

iii) Allocation of membcrs was clottc assuming Clinix and Meridian was in cvery

district, which was not the casc. 
-I'he benehciarics allooatcd to Clinix and

Meridian in the districts that tlid not have a facility had no access to health

care.

iv) A nurnber of alleged Clinix and Meridian facilitics considered to allocate

members and paymcnts werc lound not to cxist. Many others were not

accredited or even inspccted by NIIIF officials.
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v) l'Jre da.gcr.l using Lr,accreditctr faciritres was ihat there nray be u,tluariticd
staff in such faciliries. the fhcirity nray trispense rrnrcgistcrcd medication iincr
thc lacilitics nray lack appropriate equipnrcnt:

vi ) I)ayment was nadc lirr sc,vices orftrerr by unaccr.utlitecr facirities with.ut
authority .l' the NIHIi h.ard. Crinix was paid Ksh 202,16r,1g7.50 ant!
Mcridian was paid Ksh I 16,9j5,500.00. -l.his 

was for the Ijrst (luartcr ( j
ntonths) of 2012. llrc nioncy was paid lbr scrviccs not rondercd or not
adequately rcnde'cd. Ihis was becausc s.me .r' the facilities purporleii kr
hirvc given scrvicc ditl nol cxisr.

vii) 'l'hc clro at thc tirnc co,stitLrted a project tcam known as the strategic
business unit under thc leadcrship of Mr. Marwa Chacha to run the
CSADSMS withour hoard approval ancl the board noted it was opcrating
outside the approvetl NIIIIT st.uctures. 'l he tearn cornpriscd.iunior officers
pickod by Mr. Ilichard Kerioh, rhe flormcr CI.IO.

viii) Ihe NIIIF Act rcquires that payments be matle o,ly to declared facilities.
Iracilities are declared and gazette onry after they are inspccted antr {bund
suitable to olfer nTedical serviccs to NIUF beneficiaries by NHIF- officials.
IIowever, to ciroumvent this requirement, NHII,' coded these two faoirities as
single entitics (busincss,amc) wilhout thc indiviclual outlets, which was not
proccdural.

ix) Bcneficiaries did nor dcserve to be assigned to a non-existe.t facility or a
Iacility that was incapabre o{'providing standarci medical scrvices tl.rat could
properly diagnose and tr.eat their ailments.

x) 'l hat the contracls berween NIIIF and these two scrvice providers tlicr not
specify thc outlets or' Ibcilitics that wcre to provide the medical services
which was a Iundamcntal gap in the ternts ofthe oontracl.

xi) A schentc of this natur.e

colr lnencou.t0nt:

Ensurc the facilities to offcr the service exist
Ensure facilities arc suitablc to rlfler the service by inspccting antl
accrediting thenr,

c) Ensurc that principar members choose the facirities thcy prefer to be
treated at.

ln this case, the principal mernbcrs were not aliowed to choosc facilitics of their choice.'l hc allocation was done at the headquarters ancl by thc time of allocationl thc
bcneliciaries were nol in those stations.

'I'he commission finalized its investigarions and the foll.wing persons were charged
with various offences:
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3.5.5

3.5.6

).5.7

i) ln thc Clinix (lasc

a) I(ichard l.angat Kerich. f orrner (ll'lo, NIII['
b) Marwa l;adhili Clracha, Ilead of'Strategic IJusiness L,nit, NItIF
c) I)avid Kipruto Chingi. Assistant Manager, Benefits and Quality Contxrl,

NHII.'
d) 'foddy Madahana, CI-.O, Ctinix
e) Anthony Kalathil Chacko, Director Clinix

ii) In thc Meridian Case

a) Richard l.angat Kerish, F'ormor CEO NI Illr
b) Marwa|adhiliChacha, I Iead of Strategic Business tlnit, NHIF
c) [)avid KiprutoChingi, Assistant Managcr, Benellts and Quality Control,

NHIII
d) Peter NgunjiriWambugu, Director Meridian Medical (lentre

e) NdibaWarioko, Director, Meridian Medical (lentre
'fhe Clinix case would be ooming up {br hearing on 16'l', 17th and l8th May,20l6 while thc

Meridian case would be coming up for hearing on 3Oth March, 2016.
'l'he EACCI considered thc contraots entered into as void from the bcginning as they were

entered to on the basis of criminality.
1'he Departmental Comrnittee on Ilealth had no mandate to arbilrate ovcr a matter pending

in the criminal court. 'l'he same amounted to sub judice and could not be subject of
proceedings in Parliament. Any involvement by Parliament at the stage the case was in may

weaken the criminal case or result in anothel legal challengc to the proceedings.
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,1.0 ('otlt M t't'.tuFt, olisERvA.t.t()NS
Iir.r, tlrc nrcoti,gs hcld and thc evidcncc rcccivccl, thc crmmitlcc.bservecl that:-

'1 I I ltcre were contracts that wcre cntore(l int() bctwecn the National I lospitai lnsurancc
Fur:d Iloartl of Managonrcnt and thc (llinix Ilcalth Care Lirnitcd and Mcridian
Medical Centre Lrnited dated l" Janrraiy,2012 fbr the provision ofnrcdical carc an4
treatment scrviccs to Civil Servants and Mcmbcrs of thc l)isciplinctl Scrvices and
their declared dcpendants. The contracts wcrc however signed on l5rl' I.'ebruary.
2012 for Clinix I Icalthcarc Ltd and on I'r March, 2012 for Mcridian Metlical Centre.

4.2 []oth Clinix llcalth (lare Ltd and Meridian Meclical Centre had bcen pre-qualified for
the rolling out of pilot project of outpaticnt sorviccs having submitteci tftc lixpression
of Intcrest (I')Ol) as published in the print metlia on 2l " July, 2008. 'l hc pilot project
was to run lbr six months ltom Dccember 2009 till June 2010 and thercaller a rollout
for five years.

4.3 Tho two contracts werc telnrinated in June 2012. At the time of termination, NHIF
owcd Kshs. 16,522,666 and Kshs. 12 million to both Clinix ancl Meridian
lcspectively as arrears lbr one installmenl for the provision of pilot proiect. ln
addition, the Iiund owed Clinix Kshs. 202,161,187.50 as capitation for the services
reudeted for the second quarter while Meridian had a total claim of Kshs. 8l5
million owed kr it lor the second quartcr. which irrcluded thc one month unpaid claim
ofKshs. l2 million for the pilot plojcct and losses incurred due to the tcrrnination of
contract

4.4 There was public outcry over the Civil Service and Disciplined Scrvice Medical
Scheme which resulted into the Ministry of Ilcalth inviting the Flthios and Anti-
Comlption (lontmission to conduct investigations into the procuremcnt ol the said
scheme by NI III.' from Clinix and Meridian.

4..5 I'he EACC in its investigations notcd that thc oontracts signed by the NI{IF with
Clinix and Mcridian (the service providcrs) wcrc void abinitio as they were not
properly signeil, 'l'his was in view olthc fact that contracts signed by the l.'und with
health providcrs as limited companies without regard on the suitability and the
capacity ol the l'acilities lor the cornpanies to oll'er services. IIACCI took the two
lacilities to court with charges of conspiracy and obtaining money by I'alse pretense.

4.6 The Attorney Ccneral's office on request by thc National Ilospital Insurance Fund,
offered a legal opinion on the ternrination by thc lloard of two contracts (Clinix and
Mcridian). In his opinion, the Attorncy General acknowledged that thele was indeed
a contract that was signed between NIJIIT and Clinix and Meridian and the same
tcrminated. Ilowcver, the telmination of the said contract was donc by a defective
lloard as it did not mcct (luorurn to trallsact br-rsiness. fhis lefl the Fund exposed and
would therelore need a properly constitutcd Iloard 1o ratify thc decision.'t'he legality
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4.7

4.8

4.9

()f the IJoard's resolution was tltereforc questionable.
'l-he Attorncy General acknowlcclged that thc servicc providers were owcd payment

for the second quarter ol-tltc r:ontract period however, duc to ongoing cases, there

was necd for all the govelnment agenoies involvcd in the matter to liaise for

purposes of expediting the process.

l'he two Iiealth facilities (Clinix and Meridian) had ongoing criminal cascs in court

that were yet to be determincd, while Meridian had an ongoing civil suit against the

NHII: over the unpaid dues.'[he matters before court had dragged for a long time at

the expense of service dclively to Kenyans owing to the fact that the two health

providers arc not accredited to offer services fbr the NIIIF.

I'herc was need for all the government agencies to liaise and expedite the process of

concluding the matter as a way of ensuring that both the Fund and the health

facilities are relieved ofl legal baggage that could hinder the aqhievement of the

Universal Health Coverage roll out.
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(,0MMI'I'TEIi, I'I'('()M MI,]NDATIoNS

fJased on thc cvidcnce prcsen(ed, the (]ommittcc recontmends that

ll

'l'he l)ircct,r ol'I'ublic Prosscution inrnrcdiatcly rcviews fllinix ltealtlr Care Ltd and
Mcridian Meclical (lentre derna,cl to bc paid lbr the contracts that wcre tcrminated.

NlllI liaiscs with thc various gove'rrmcrrr agenuies responsible lor thc ongoing
investigations for purposes ol-expe<liting conclusion on the invcstigations and
guiding on thu trcatrnent ofNHIIf's outstanding obligations undcr the two contracts.
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ANNIIX 2 - ( :OMMI'l"l'llli MlNu'l'lls



MINUTES OF THE 27IH SITTING OF THE DEPARTMENTAL COMMITTEE ON
HEALTH HELD ON THURSDAY 215T APRIL, 2Oi6, IN THE 4TH FLOOR COMMITEE
ROOM, CONTINENTAL HOUsE. PARLIAMENT BUILDIN6S, AT IO.OO AM.

PRESENT

l. The Hon.
2. The Hon.
3. The Hon.
4. The Hon.
5. The Hon.
6. The Hon.
7. The Hon.
8. The Hon.
9. The Hon.
lO. The Hon.
ll. The Hon.
12. The Hon.
13. The Hon.
14. The Hon.
15. The Hon.
15. The Hon.
17. The Hon-

Dr. Racheal Nyamai, M.P. (Chairperson)

Dr. Robert Pukose, M.P. (Vice Chairperson)

Michael Onyura. M.P.
Dr. .James Nyikal. M.P.

John Nyaga Muchiri, M.P.

Hassan Aden Osman, M.P.

Dr. James Murgor, M.P.
Raphael Milkau Otaalo. M.P.

Dr. Enoch Kibunguchy, M.P.

Paul Koinange. M.P.
Mwinga Cunga. M.P.

Leonard Sang, M.P.

Joseph O. Magwanga, M.P.

Kamande Mwangi, M.P.
Dr. Dahir D. Mohamed, M.P.
Christopher Nakuleu, M.P.

James Cakuya. M.P.

ABSENT WITH APOLOGY
1. The Hon. Dr. James O. Cesami. M.P
2. The Hon. David Karithi, M.P.

3. The Hon. Dr. Stephen Wachira, M.P.
4. The Hon. Dr.Susan Musyoka, M.P.

5. The Hon. Fred Outa. M.P.
6. The Hon. Stephen M. Mule. M.P
7. The Hon. Zipporah Jesang, M.P.

8. The Hon. Dr. Naomi Shaban. M.P.

9. The Hon. Dr. Eseli Simiyu. M.P
lO. The Hon. Alfred Agoi. M.P.

ll. The Hon. Mwahima Masoud, M.P.
12. The Hon. Dr. Patrick Musimba, M.P.

NATIONAL ASSEMBLY SECRETARIAT

l. Ms. Esther Nginyo
2. Ms. Rut h Mwihaki
3. Ms. Marlene Ayiro

Third Clerk Assistant.

Third Clerk A5sistant.

Legal Counsel ll
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MIN.NO. DCHrcg nO6: PRELIMINARIES.

The Chairperson called the meeting to order at 10.30 am with a word of prayer by

Hon. Dr. James Murgor. M.P.

MIN.NO.DCH 11Q/2O16: CONSIDERAT]ON AND ADOfflON OF

PENDING REPORTS.

The Committee coniidered the following report:

REPORT ON THE PROGRESS OF THE MATTER BETWEEN CLINIX HEALTH

CARE, MERIDIAN MEDICAL CENTRE LTD AND NATIONAL HOSPITAL

INSURANCE FUND ON THE CIVIL 5ERVANTS OUTPATIENT MEDICAL

SCHEME.

The report was adopted after being proposed by the Hon. James 6akuya, M.P and

Seconded by the Hon. Dr. Robert Pukose. M.P.

MIN.NO.DCH 111/2016: ANY OTHER BUSINESS

The Committee noted the following under this agenda item that:-
i. The Statute Law (Miscellaneous Amendment, Bill, 2O14 had been referred to the

National Assembly from the senate with amendments to the Cancer Prevention

and Control Act. The proposed amendments were aimed at aligning the Act to the

Devolved system of 6overnment.
The Committee deliberated on the matter and resolved that the Legal Counsel

should review the amendments proposed, delineate the implementation functions

from the policy roles and advice the Committee during the meeting scheduled for
Tuesday 26'h April 2O16.

ii. The Committee was informed that the Chairperson had been requested by the
Clerk's Office to nominate four Members to attend the World Health Assembly

scheduled for 23'd to 28'h May 2016 .The delegation was to have representation

from the Eastern, Nyanza, North Eastern and Nairobi regions. However, there

were still no funds to facilitate members for the visit.

Members noted that it was the Committee to agree on and nominate Members to
attend the conference.

MIN.NO. DCH112/2016 ADJOURNMENT
adjourned at 12.3O pm.rb eThere being no 'ili"T*'

SIGNED

ON (DR,) RACHAEL NYAMAI, M.P

CHAIRPERSONll
:x( ir

DATE: -/t
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MINUTES oF TIrE 15r, sI'rrINC or rHE DEPARTMENI Al, coMMITTEE oN

HEALTH HELD oN THURSDAY i0rr{ MARCH, 2016 lN 'I'HE coMMrrrEE
ROOM ON 2M FLOOR, CONTINENTAI, HOUSE, PARLIAMENT BT'ILDINGS' AT

10.00 AM.

PRESENT
l. The Hon. Dr, Racheal NYamai, M.P.

2. Thc Hon. Dr. Robert Pukose , M.l'.
3. 'l'hc I Ion. l-Iassan Aden C)sman, M.l'.
4. 'Ihe IIon. David Karithi, M.l'.
5. 'l'he I'lon. I)r. James Nyikal, M.l'.
6. The Hon. Mwinga Gunga, M.['.

7. The I{on. Zipporah Jesang, M.['.

8. Thc Hon. Dr. Enoch Kibunguchy, M.l'
9. 'l.hc Hon. Dr. Dahir D. Mohamccl, M.t)

10. l'hc t lon. Dr. Eseli Simiyu, M.P

11.'l'he llon. Dr. James Murgor, M.P.

12. The Hon. Fred Outa, M.P.

13.'lhc Hon. James GakuYa, M.P.

14. l'he llon. John Nyaga Muchiri, M.t'.

15.'fhe IIon. Joscph O. Magwanga, M.P.

16, 'l he I Ion. Kamande Mwangi, M.I'].

17. 'fhe IIon. Michael OnYura, M.l'.
I 8. Thc Hon. Paul Koinange, M.l).

19.'fhe Hon. Raphael Milkau Otaalo, M.l']

(Chairperson)
(Vice Chairperson)

ABSENTWITH APOLOGY
l. The Hon. Stephen M. Mule, M.l']

2. The Hon. Dr. Stephen Wachira, M.l'.
3. The LIon. Christopher Nakuleu, M.l'.
4. The Hon. Dr. Jame s O. Gcsami, M P.

5. The Hon. Dr. Naomi Shaban, M.I'].

6. The Hon. Alfred Agoi, M.l).

7. I hc Iion. Dr. Susan Musyoka, M.l'
8. 'l'he llon. Mwahima Masoud, M.l).

9. 'l'he I lon. Lconard Sang, M.P.

10. The llon. Dr. Patrick Musirnba, M.l'.

IN AT-T'!],NI)ANCE

NATIONAL ASSEMBLY SECRIII'AITIAT
I . Ms. Esther Nginyo - 'I'hird Clerk Assistant'

2. Ms. RLrth Mwihaki - 'l'hird Clerk Assistant'

3. Mr. I)cnnis Mogare - 'l'hird Clerk Assistant'

4. Mr. t')uginc Luteshi - Audio Recording Officcr
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F],1'I I ICS AND ANTI.CORRTIP'IION COMMISSION
L Mr. Halakhe Waqo -(ltiO, I*hics and Anti-Corruption Commission
2. Mr. Julius Muraya -l)€puty I)irector, Ethics and Anti-Oomrption Commission

MIN ISTRY OI,' HEAL'I'I I
I . Mr. Fred E.G. Mwango
2. Ms. Anne N. Marimbct

Ministry ol l Iealth

Ministry o1'l Ie a Ith

MlN.NO. DCH5712016: I,RI,It,IMINARIF]s.
'Ihe ohairperson called rhc mceting to order at 10.28 arn and a word ol prayer was said by
Ilon. l)aul Koinange, M.I'. 'l he chairpcrson thereafter r,vclcomod all those present to the
rnceting and asked them to introduce themselves.

MIN.NO.I)CH 5812016: (t()Nl.'tRMATION OF'MINtj.t.ItS

(lontlrmation of the Minutcs ol'thc previous sitting was clclcrrccl to the next meeting.

MIN.NO. DCII 59/2016: M[n't'ING WITH THI,] Crrl[lr I]XE,CUTTV}] OFFICER,
ItA(](] oN THE PROGRESS MADI' IN TIilC (]ASE,
INVO],VING CI,INIX }IE,AI,'I'IiCARE ON
,I'F]RMINATION 

OF TII}IIR CON'TRACT BY NIIIF.

'l hc CEo, Ilthics and Anti-corruption commission, Mr. Halakhe waqo, appeared before the
Commiftee and presented that:

1. The EACC conductcd an enquiry into alleged irregular procurement of
Meridian Mcdical Centre and Clinix ttealth Care Ltd by NFIIF officials to
provide Mcdical Services to Civil Sorvants and Disciplined Services
starting from J antary, 2012,

2. The complaint letter was received florr thc then Permanent Secretary for
Ministry ol' Mcdical Services dated 8'h May, Z0l2 and addressed to the
Secretary, liACC. 'l he said letter was forwarded as a coniplaint letter from
the officc of thc Prinre Minister darcd 7s May, 2Ol2 in which it was
recommended that IIACC investigates thc matter.

3. The investigations were commenced locusing on the following key areas:
i) 1'he nrandate ofthc National llospital Insurance Irund e..llllF) Act.
ii) 'lhc organizational strucrure ofthe NIIIf.
iii) T'he introduction of the NLIII oLrtpatient scheme an<i thc strategies

that werc put in placc in preparation for thc schcmc.
iv) 'l.he engagcrnent of NI{IF with thc healthr:are facilities as provided

for in thc NtllF Act cspecially Section 30 which rcquircs facilities
that provide services to NIIIIT'membcrs bc accreditcd bv NI.IIF ancl
bc deolarcd hospitals in accordance with thc Act.

v) 'l hc accreditation procedure as carricd out by NIIIF i.e. application
by thc facility to thc branch nanagcr, thc proccssing and forwarding
of thc samc to the hcadquartcrs fbr approval, inspection ol facilities
by []cncfit and Quality Assurancc (l]eA) olficers and scoring ofthe
same, lorwarrling thc same to thc hoadquarters, prescntation ancl

l'agc 2 ol 6



approval by ihe NHII'- 13oard, gazetlemcnt by the Attorney General,

notification tr: the facility that it had been approved and declarcd

and finally giving the declared faoility a code in NIIIF for
transaction and payment purposes.

vi) The contract signed between the then Ministry of State for Public

Service for insuring the civil servants and the modes ofpayment i.e.

capitation and fee for service methods.

vii)The allocation of the Civil Servants to the individual health care

facilities.

4. 'fhe investigatkrns found out that:

i) 'Ihe scheme was hurriedly implcmented as the circular was

released by govcrnment on 2l"t December, 20ll and by l"
January, 2012 itwas rolled out without proper structures.

ii) No Public Procurement and Disposal Act or other lawful process

was followed in procurement of unaccredited Meridian and Clinix
facilities (clinics) or othcr providers in thc Civil Servants and

Disciplined Scrvices Medical Schemc (CSADSMS). 'l'his was

abusc of office by the Nfllb' officials involved in procuring the

said faoilities without following procurement procedures as

required of public entities.

iii) Allocation of members was done assuming Clinix and Mcridian

was in every district, which was not the case. The beneficiaries

allocated to Clinix and Meridian in the districts that did not have a

facility had no access to health care.

iv) A number of alleged Clinix and Meridian facilities considered to

allocate members and payments were found not to exist. Many

others were not accredited or even inspected by NHIF officials.

v) The danger of using unaccredited facilities is that:

a) 'lhere may be unqualified stafl'in such facilities.

b) 'lhey may dispense unregistcred medication.

c) Thcy rnay lack appropriate cquipment

vi) Payment was made for services offered by unaccredited facilities

without authority of the NI IIF board. Clinix was paid Ksh

202,161,187.50 and Mcridian was paid Ksh 116,935,500.00 'l'his

was for the first quarter (3 months) of 2012.'Ihe money was paid

for sclvices not rendered or not adequately rendered. This was

because some of the facilitics purported to have given service did

not exist.

vii)'l'he CIJO at the time constituted a project team krown as thc

strategic business unit under the leadership of M-r. Marwa Chacha

to run the CSADSMS without board approval and the board noted

it was operating outside the approved NLIIF' structures. 'Ihe team

comprised junior officers picked by Mr. Richard Kerich, the

forme r CEO.

viii) '1'he NIlll" Act requires that paymcnts be made only to declared

facrlities. Facilities are declarecl and gaz.elle only after they arc
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inspectcd and found suitablc to offer medical services to NHIF
bcneficiaries by NHIF officials. However, to circumyent this
requircment, NHll,' coded these two facilities as singie entities
(business name) without rhe individual outlets, which was not
procedural.

ix) Beneficiaries did not deserve to be assigned to a non-existent
facility or a facility that was incapable of providing standard
medical services that could properly diagnose and treat their
ailments.

x) That the contracts betwccn NI{IF and these two service providers
did not speciry the outlets or facilities that were to provide the
medical services which was a fundamental gap in the terms of the
contract.

xi) A scheme of this nahlre needed to have three crucial pillars before
commencement:

a) Ensure the facilities to offcr the service exist.
b) Ensure facilities are suitable to offer the servicc by inspecting and

accrediting them.
c) Ensure that principal members choose the facilities they prefer to be

treated at.

In this case, thc principal members were not allowcd to choose lacilities of
their choice. The allocation was done a1 the headquartcrs and by the time of
allooation; the bencficiaries wcrc 11ot in thosc stations.

The Commission finalised its investigations and the following persons wcre charged
with various offences:

a) In the Clinix Case

I . Richard Langat Kerich, Former CEO, NHIF
2. Marwa };adhili Chacha, IIead of Strategic Business Unit, Nl lr
3. David Kipruto Chingi, Assistant Manager, Benefits and euality Control,

NHtF
4. 'foddy Madahana, CEO, Clinix
5. Anthony Kalathil Chacko, Dircctor Clinix
6. Clinix Health Care Ltd.

b) In the Meridian Case
'l . Richard Langat Kerich, Former CEO NHII
2. Marwa Fadhili Chacha, Head of Strategic Business Unit, NHll-'
3. David Kipruto Chingi, Assistant Manager, Benefits and euality Control,

NIIII
4. Peter Ngunjiri Wambugu, Director Meridian Medical Centre
5. Ndiba Warioko, Director, Meridian Medical Centre
6. Meridian Medical Centre Ltd.

6. The Clinix casc would be coming up for hearing on 16th, lT,l and l8tl, May, 2016
while the Meridian case would be coming up fbr hearing on 301h March, 2016.

7. T'hc EAC(I considercd the contracts entered into as void fiom the bcginning as they
were entered to on the basis of criminalitv.

-i
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8. The Departmental Committee on health had no mandate to arbitrate over a matter

pending in the criminal court. The same amounted to sub judice and could not be

subject of proceedings in Parliament. Any involvement by Parliament at the stage the

case was in may weaken the criminal case or result in another legal challenge to the

proceedings.

The representative of the Ministry of Llcatth, Mr. Fred Ir.G. Mwango, stated that he did not

have authority to give the position of the Ministry of Ilealth on the matter. He therefore

requested to get the position o{'the Ministry on thc matter bclore commenting'

COMMITTf, E OBSERVATIONS/CONCERNS
Members observed that:

l. The representation of the Ministry of Health was casual as officers sent to represent

the Ministry could not provide the Ministry's position with regard to thc mattel at

hand. The Committee reiterated the need for thc Ministry to take its engagcments with

the Committee seriously.

2. There was need for the EACC 1o pursue not only the criminal angle ofthe cases but

also the civil angle by instituting recovery suits to recover lost funds'

3. The EACC needed to engage the Judicial Service commission and develop a strategy

to fast track the cases in order to clear them in the f'astest time possible to support the

country,s vision of Universal Health coverage. The delay in conclusion of the cases

could be a strategy to cnsur€ maximum payments were made as compensation to the

concemed parties. Equatly, the Attomey General had advised that the conhacts in

question were still enforceable and had not been cancelled.

4. In the two cases, the NHIF entered into contracts with limited companies instead of
specific facilities which was a major weakness in the contracts. 'fhere was however,

need to review other contracts entered into by the NHIIr to establish their legality in

light offindings on the two cases.

5. The legal basis for NHIF receiving the medical allowances forfeited by civil servants

in the civil servants and Disciplined Services Medical Scheme (CSADSMS) was not

clear.

6. The EACC had conducted its investigations thoroughly and therefore there was need

to let it follow up the cases to their logical conclusion.

7- 'lhe EACC needed to hold a stakeholders consultation involving the Attomey

General, the Ministry of Health, the Efiiciency Monitoring tJnit among others to

review the status ofthe cases and chart the way forward. This was in light of the view

that the position of the EACC contradictcd that of other agencies involved and may

therefore be unsustainable.

8. There was need lbr the EACC to provide a schedule of other contracts cntered into

between the NHII and other servioe providers to ascertain that the malpractices

reported were not reflected in the other contracts.

RI,ISOLUTIONS
'l'hc Committee resolved that
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l. l'hc cEo, EACC shourd providc a schedule of the starus of the other contracts
betwcen NFIII-' and other servicc pr.viders within a week fi.m the date of the
meeting.

2. 'l'he Director of Public prosecurions should be invited to a meeting with the
Committee over the matter involving the NIIIF, Clinix and Meridian.

MIN.NO. I)CH 60/2016: ANy OT'rrER BUSNESS

I he (lhairperson informed tho (innm ittee that

a) A Petition conveyed by the Speaker pursuant to the provisions of.standing
Order 225 (2)(b) on behalf of Mr. Brian Onyango regarding alleged
irregularities at Mcdanta Afri-Carc Group of llospitals, a private health
facility had been comm itted lo the Committee for oonsideration.

b) The Committee had been invited to a meeting organiscd by the National
Council for Population and l)cvelopment of Kcnya .jointly with partncrs jn
Population and Devciopment Africa regional oflicc based in Kampala,
IIganda. 1'he mecting was schcduled for March, Z4rh, ZOl6 at lntercontinontal
I Iotel, Nairobi.

'fhc Committee resolved to have rcpresentation in the mecting.

c) 'Ihe committee had becn invited for a breakfast meeling by the parriamentary
Initiatives Nefwork, a forum of non-state actors in Kenya with a programmatic
interest in the work of Parliament. The meeting was intendcd to share findings
of a study conducted to establish the extent of adherence to the policy
documcnt on norrls and standards in health. ,fhe 

mccting was scheduled for
the I 76 March, 201 6 at the Sercna Hotel, Nairobi from 7.30 to 9 am.

'I.hc Committee resolved to havc representation in thc nteeting

MIN.NO. DCtt6U20t6: AI).tO UltN N'I'

'l-here bcing ss thc mce t was ad-i umcd at 1 2.47 pm

SI(,;N
HON 0)u.) IIAtrI, NYAMAI, M.I'
cItAIRI'til{s(}N
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MINUTES OF THE 1OTH SITTING OF T[.IE DEPARTMENTAL COMMIfiEE ON

HEALTH HELD ON THURSDAY 25TH FEBRUARY, 2OI6IN THE COMMIfiEE ROOM

ON 2ND FLOOR. CONTINENTAL HOUSE, PARLIAMENT BUILDINCS' AT 1O.OO AM"

PRESENT
1. The
2. The
3. The
4. The
5. The
6. The
7. The
8. The

9. The

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

10. The Hon. Alfred Agoi, M.P.

11. The Hon. Dr. James Murgor, M.P.

I 2. The Hon. Paul Koirrange, M. P.

13. The Hon. James CakuYa, M. P-

14. The t"lon. Raphael Milkau Otaalo' M.P

ABSENT WITH APOLOC'Y

l. The Hon. Dr. Enoch Kibunguchy, M.P.

2. The Hon. Dr. Susan MusYoka, M.P.

3. The Hon. Dr. Eseli 5imiYu, M.P

4. The Hon. Dr. James NYikal' M.P.

5. The Hon. Dr. Naomi Shaban, M.P.

6, The Hon. Mwahima Masoud, M.P'

7. The Hon. Kamande Mwangi, M.P.

8. The Hon. ZiPPorah Jesang, M'P.

9. The Hon. StePhen M. Mule, M.P

10. The Hon. JosePh O. Magwanga, M.P

11. The Hon. Michael OnYura, M.P.

12. The Hon. Dr. Dahir D. Mohamed' M.P.

13. The Hon. Leonard Sang, M.P.

14. The Hon. Mwinga Cunga, M.P.
'15. The Hon. Dr. Patrick Musimba, M.P.

IN ATTENDANCE
ATTORNEY 6ENERAL5 OFFICE

l. Prof. Cithu Muigai

2. Ms. Bernice Cachegu

3. Mr. Tom Odede
4. Mr- Abdillahi Hussein

Dr. Racheal Nyamai, M.P.

Dr. Robert Pukose, M.P.

Dr. James O. 6esami, M.P.

Dr. Stephen Wachira, M.P.

Christopher Nakuleu, M.P.

Hassan Aden Osman. M.P.

Alfred Outa, M.P.

John Nyaga Muchiri, M.P.

David Karithi, M.P.

(Chairperson)

(Vice Chairperson)

Attorney C,eneral

Registrar Ceneral

State Counsel

State Counsel
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NATIONAL HO'PITAL INSURANCE FUND
1. Mr. Ceoffrey Mwangi Ag. Chief Executive Officer
2. Mr. Ambrose Lugho - Director, Operations & euality Assurance
3. Mr. Ruth Makallah Legal Affairs

ETHIC5 AND ANTI CORRUPTION COMMIS5ION
l. Mr. Davicl Too - Director Legal Services
2. Mr. Cideon Rukaria - Investigator

CLINIX HEALTH CARE:
1. Mr. James Kinyua
2. Mr. Jotham Arv,ra

MERIDIAN CLINICS
l. Dr. P.N. Wambugu
2. Dr. Ncliba Nairioko

NATIONAL ASSEMB LY SECRETARIAT
1. Ms. Esther Nginyo
2. Ms. Rutlr Mwihaki
3. Mr. 5irnon Muinde
4. Ms. Noelle Chelagat
5. Ms. Faitlr Makena

Operations Direcl or
Company Advocate

CEO

Dircctor

Third Clerk As5istant
Third Clerk Ar5i5tant.
Audio Recorder
Media Relations Officer lll
serjea nt at Arms

MIN.NO. DCH 3a/2O16: pRELtMtNARtEs.
The Chairperson carred the meeting to order al 1o.03 am and invited aI present for a
round of int rc:ductions.

MIN.NO.DCH 39/2016: SUBMISSIoNS FROM THE ATToRNEY
CENERAL NHIF, EACC, CLINIX AND
MERIDIAN CLINICS ON THE PROGRESS
MADE IN THE CASES ON TERMINATION
OF THEIR CONTRACTS.

1. Clinix Health Care Ltd
Thc operatio.s Director, crinix Hearth care Ltd informed the committee that:i. clinix was estabrished in 2006 and operates and manages a network of medicar and

<iental ciinics in various locations irr Kenya, Nigeria as well as Uganda:
2. cli,ix offcrs a comprete range of primary Healthcare services which incrude doctors

cor)sultation' laboratory testr and investigations, urtrasou.ci and radiorogy services,
dlug clispensing, immunization, clental services, ciay surgery, entergency and non.
crnerg.rncy amburance services, speciarist crinics anci diseasc condition managementi3 clinics first contact with NF|F waJ a5 a resurt .f an [:xprcssion of rnteiest (Eoi)
aclvertisement place by NIflF in the Dairy Nation of 2-1., )rty 2oog.crinix respondecl
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to the EOI in September 2OO9 and laier NHIF through a press notice indicated thal

Clinix was one of the firms which ha(l met the EOI criteria and hcnce prequalified;

4. Subsequent to the EOl, NHIF floated a tenrler that Ctinix and other prequalified firms

responded to and were selected amongrt others to offers outpatient medical service

through a contract entered with NHIF:

5. 5ome of the salient facts of the award were to participate in a pilot project for

provision of outpatient services for a period of six months. The selected geographical

locations for the pilot proiect under clinix were Nairobi and Murnias with the

preferred and elected Payment method as capitation;

6. After the pilot project, the tender document wat very clear that clinix would

participate in the roll out of the anticipated NHIF outpatient services for a period of

five years. Pursuant to being selected in the tender, clinix in December 20o9

alongside other service providers siSned contracts with NHIF detailing the terms and

conditions of the pilot Project;
7. The pilot project commenced on l,t December 2009 and ended in July 20lo.clinix

successfully conducted the pilot project and received all payments due save for one

installment of Kshs. 16,522,666 which remains outstanding to date;

8. NHIF accredited and gazetted clinix as a provider of outpatient services through a

Kenya Cazette No. 172 dated 27'h November 2009.

Civil Servants and Disciplined Services Medical Scheme (CSADSMS)

9. ln November 2oll, NHIF ran an advertisement in the print media through which it

solicited for primary healthcare service providers who could offer these services to

civil service members and members of the Teachers' Service commission on

capitation basis. The instructions in the advertiJement were explicit that those

providers who had earlier been Sazzeted in the NHIF panel were not required to re-

apply. clinix did not therefore reapply having been gazzeled and relected to provide

outpatient services;

lo. clinix agreed to the terms and condition of the scheme as stated in the contract' one

of the key requirements in the contract was that members of the scheme would select

a service provider of their choice. ln order to achieve this arrangement, NHIF

informed Clinix that the members were to be allowed a window period of two

months to select their preferred health care providers. Clinix had no role in the

selection. clinix started providing serviceJ to the members after verification of the

membership through an online platform provided by the NHIF. ln addition, clinix

provided an irrevocable bank guarantee from Diamond Trust Bank in favour of

NHlF.The guarantee was intended to safeguard the fund against non-performance

and default by the service provider;

11. The agreed mode of payment was capitation at a rate of Kshs. 2,85O per member

per year payable quarterly in advance. A total of 56,747 principal members chose

clinix as their preferred service provider. lt's notable that at the time the selection

wasgoingonallthegovernmenthospitalswereonstrike.Amajorityofprivate
healthcare providers had declined to participate in the scheme;

12. Contrary to the termr of the contract, a capitation premium of Ksh. 202, 161, 187- 5O

due to clinlx at the start of the quarter wat instead paid at the end of the first
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qLlarter, and after provision o{ Jervices for tr-rree months. rn the Jeconcr qrrarter.
clinix provided 5ervices t. aI who had serected the facirities even though NHrF had
not paid at the beginning of the quarter as provided for in the contractl

13. At the conclusion of the second quarter, NHIF caretaker committee terminated clinix
contract without notice of cance[ation as was provided for in the contract. The
caretaker committee that terminated the contract was declared iIegar by the High
court. shortiy after termination, crinix rnade a demand to NHrF demanding a
principal sum of 2O2.l5l,lg7.5O with interesl.

14. NHIF sought the aclvice of the Attorney 6enerar (46) through retters dated i9,h
september and 12rh octobcr 2012- rn rerponse, the Attorney 6enerar advised NHrF
to pay amounts due to clinix for the second quarter of the scheme. The AC further
advised NHIF that the Fund was gravery exposed and expressed great croubt as to
whether NHIF could regaly defend a craim for the an)ounts rerating to the second
quarter. on two occasiorrs, the NHrF board adopted the recommendations of the
AC and clirected that the payments due to CIinix be made.,]5. 
The amounts sought by CIinix did not incrude generar damages,/loss of business that
NHIF would reasonabry be subjected to pay if an internationaIy accepted
framework was adopted lo compute the Clinix claim;

.16. 
Failure by NHIF to pay crinix for services rendered for the second quarter and for
termination of the contract led clinix to downsize with more than 5oo persons
retrenched' divesred from some of its core aisets and a demand by diamond bank
was made being payment of 1,252,745,116 being amounts Clinix owed to the bank;'17. During the period clinix offered the services to the cSADSMS project, neither the
scheme nor NHIF ever raised a complaint againjt Clinix services;

18. Based on allegations of corruption in the scheme raise by a few peopre who did not
understand capitation, Mininry of Hearth invited the EACC, Attorney cenera|s
office, Kenya National Audit office, Efficiency Monitoring Unit, Kenya Medical
Practitioners and Dentists Board, Director of medicar services and the criminal
lnvestigations Departrnent to inveJtigate the allegations;

i9. The Kenya Nationar Audit office confirmed lhere was no ross of pubric funds and
recommended amicable payment of outstandirrg payments:

2o.The Efficiency Monitoring unit after independent and due investigations
recommended an amicabre resorution to the contract termination and unpaid claims
through direct informal negotiation or alternatively through arbitration as provided
for in clause 19 of the .ontract to avoid possibre ritigation by the hearth providers.

2l ' lt further recommended appropriate disciprinary action against the corporate
Secretary and cenerar Manager, Benefits and euarity Assurance for responsibirity for
drafting weak and i.conJistent contracts and for not advising thc careraker board on
implications of tc'rrnination of contract thereby ex;:osing the corporation to rikely
arrd unnecessary litigatio.. other recommerrdatiorr included further investigations
into the supposedry (interna[y generated schedure of payr.ent) rist of faciritie5 which
includeci among others those under Clinix l-lealthcare Linriled anrj Meridian Meclical
centre said to have br:en Jraid direclry by NHIF management a.d rlisciprir.rary action
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to be taken on those found culpable to have beerr involved in their oriSinafion of

the list;

22.The Medical Practitioners and Dentist Board tabled a report to the government

through the Permanent Secretary confirming that there were no thost clinics that

were offering health care services to the public and all Ihe 68 clinics were regi(ered

and licensed by the board;

23.The Contract provided that clinix could use pre- exlsting facilities accredited by the

NHIF in areas where Clinix did not have clinics/facilities.

24.The Ethics and Anti-Corruption Commission and the Director of Public Prosecutions

lodged a criminal case against the Directors of Clinix on the charges of conspiracy

and obtaining money by false pretenses. The business continued to suffer as a result

of these charges;

25.There was no civil suit between NHIF and CIinix over the matter.

Committee observation
The committee observed that the advocate representing clinix currently was not the

same advocate who represented them when the Health committee in the Tenth

Parliament investiSated the matter. The Committee therefore resolved that Clinix

provides a copy of the letter of engagement for the current advocates before the end of

the day.

2. Attorney General

The Attorney Ceneral, Professor 6ithu Muigai, informed the Committee that;

l. He had requested the Registrar of companies to accompany him so that she could

give the background on the formation, ownership and directorship of the contractinS

companies in the matteri

2. The Attorney Ceneral's office received a request for a legal opinion from the c.E.o,

National Hospital lnsurance Fund on the termination by the board of two contractt

(Clinix and Meridian);
3. Advice from the ACs office was only on specific isrue5 sought by the NHIF

4. The AG in considering the matter reviewed the contract between NHIF Board of

Management and clinix Health care limited dated li January 2012 and signed on

l5th February 2012, the Contract between NHIF Board of Management and

Meridian Medical Centre dated l" January 2012 and signed on 1" March 2O12,

Minuter of the Special Executive NHIF Board MeetinS held on the 6rh of June 2012,

copies of letters terminating the contracts to Clinix Health Care Limited and

Meridian Medical Centre both dated'14'h June 2012, legal opinions daled 3o'h May

and 6'h June 2012 from Amolo and Cachoka Advocates, court order dated l9ri July

2Ol2 in miscellaneous application 278 of 2012( by Justice Korir ), N HIF Act (Act no.

9 of 2012 and the State Corporations Act cap 446 of the Laws of Kenya;

5. The A6 in giving his opinion considered the question of whether the board that

purported to take the decision was properly constituted and the legal consequences

If any, of the decision to terminate the contracts;
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6,. o. the competence of the Board. the Minr,rtes of the Special Executive Boarrl of the
NHIF board held'n the 6'h June raised the issr-re of whether the board had the
requiiite quorum to tranract business.ordi'arilly, two thirds of the eleven board
members required at least B members of the board to constitute quorunr. rn the
JUb)ect meeting, orrly seven members were present and did not therefore constitute a
quorum under the State corporations Acr. Technically, only five members attended
since the lnspector Ceneral of state corporations and the Secretary of the state
corporations advisory committee present in the said meeting could not be
consirjered as Board Members capable of taking a vote in business involving Jtate
corporations due to the conflicting roles that come with their Jtatutory duties. lt was
therefore possible for the decision to terrrinate the two contracts to be chalrenged
for being made by a board meeting not propc'rly conJtituted in accordance with the
State Corporations Act ;

7. 1-he Kenya Medical Association through a juclicial review case number 27g of 2ol2
challenged the appointrnent of the Board which recommended the termination of
thc subject contracts and Mr. Justice Korir on lgrh July 2012 in granting interim
orderJ against the l:oard, made very categorical observations that the constitution of
the Board did not cor.pry with the Mandatory provisions of section 4 (i) of the
NHIF Act.

B. On legal lmplications of termination of the Contracts, the termination notices did not
assign any reasons for termination of the said contracts. The reasons for termination
were material as the contracts provided two methods each of which had specific
legal consequences. lt was therefore not ciear if the termination was done under
clause 17.1.3 since no parficulars of misrepresentation and/or fraud on the part of
rerpective service providers were provided or clause 25 which allows for termination
upon notice of threc months by either party:

9. l]owever, even assuming the contractJ were terminated under crause r7.].3. the
service providers would have been entitred to payment for the services rendered
before terminatio.. clauses 6 and 15 provided for paymenl to the iervice providers
and it was in the AG's opinion that the service providers were entitled to demand
for payments for rhe second quarter for which they continued offering services;

10. The failure to specify reasons for termination in the letter dated June 14,2012 would
conceivably allow the service providers to claim that their contractJ were terminated
without notice ai provided for under clause 25 of the contracts of services. This in
effect would mear) that the Board breached the contracts and therefore the
corporation would be liable for breach of contract either in the arbitration
proceedings anlicipated by the contracts.

11. Notwithstanding the fact that there appeared to have been iome legitimate basis for
the termination ol the contracts, the manner of the termination left the funci legaly
exposed. It wa5 therefore in the AC'5 opir)ion thal the service providers were in the
vcry least entitled to be paid for the second quarrer of the contract in which they
c.rrtinued to offcr lervices. Tlrc AC further expressed doubt as to whether the fund
could legally defe.d the clainrs for thc. amoLrnts relating to the second quarter:

l'aric 6 ol !)



12. Regarding the payment t() the two service proviclr:ri [oi the second quarter of the

contract period, the A6 advised the NHIF to liaise wiih the various Sovernment
agencies respontible for the ongoinS investiSations for purposes of expeditinS

conclusion on the investigations and Suidins on the treatn-tent of NHIF's outstandinS

obligations under the two contracts:

13. The A6's office further reviewed other minutes of the Board uPon reque( by rhe

NHIF and advised that it was clear that the full Board of the NHIF and the Executive

Board were not Properly constituted on various occasions for purposes of transacting

the business of the board thereby affectinS the legality of the resolutions passed

during lhe relevant meeting;

14.Such anomalies could be remedied by post facto ratification of the defective board

resolutions by a properly constituted board. Although the tenure of the Caretaker

board of the NHIF expired, remedial measureJ could still be taken by the successor

board, as section 4 (3) of the NHIF Act establishes the board as a body corporate

with perpetual succession.

15. The Fund had not reverted back to the A6 on the matter and the contracts a5 it

were had therefore never been legally terminated as no successor board had ratified

the decision of the Executive Board in terminating the contracts.

Registrar 6eneral
The Registrar Ceneral, Ms. Bernice Cachegu informed the Committee thati

l. The information was as had been presented to the Health Committee in the lOth

Parliament.

2. The Directors of Clinix Ltd were Pharma lnvestments Holding (99olo)(and

Beneficial Limited (1olo).The Directors of Beneficial Limited were Eric Mutua

Munzyu and Mtalaki Mwashimba both Kenyans while Pharma Holdings was

registered in the British Virgin lsland unddr number CJ028943.
3, Under the previous Company law, there wal no requirement for disclosures by

foreign companies and but the New Companies Act required major disclosures by

foreign companies.

The Committee observed that the information received was not comprehensive and

resolved that the registrar provided a summarized version of the submission before the

end of the day.

National Hospital Insurance Fund

The Chief Executive Officer, NHIF informed the Committee that;
'1. the NHIF did engage the two Service providers, cllnix and Meridian whose contracts

were terminated by an Executive board meeting held on 6'h June 2012 vide letters

dated i4'h June 2012;

2. The Covernment instituted criminal proceedings against the service provirlers

through the Ethics and Anti-Corruption Commission. The cases were coming up for

hearing in March 2Ol6;
3. There was no civil suit between the NHIF and Clinix;
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4. No successor NHIF Board had ratified the decision of the Executive Board in
ternrinating the contracts.

Committee Observations
The Commit Observed that:-
1. The NHIF had gone to court to block paying Clinix on the basis that there was a

pending criminal case;

2. There had been laxity in decision making on the Part of the NHIF board as regards
the matters that were not already in court;( in reference to the Advice by the AC
that the service providers were in the very least entitled to be paid for the second
quarter of the contract in which they continued to offer services.)

3. There was an imminent l05s of Public funds by the NHIF due to the accrued interesl5
on the payments to Clinix as long as the Fund continued to delay making a decision
on the rnatter and the subsequent delays in payments"

Committee Resolution
The Committee resolved that the NHIF should expedite making a decision on the
matters not in court.

Meridian Medical Centre:
The Committee observed that Meridian Medical centre had sued the NHIF for the
termination of the contract. Therefore, they could not prerent on the matter as it was
sub-judice. The committee resolved not to take evidence from the chief Executive
Officer, Meridian Medical Cent re.

Ethics and Anti-Corruption Commission
Mr. David Too, Director Legal Services informed the Committee that he was
rcpresenting the Chief Executive Officer who was indisposed.
The Committee observed that the Director Legal Services did not have a written conrent
1o repreient the CEO in the meeting.
The Committee therefore resolved that the CEO be invited to appear in person on
Thursday 3'd March 2O16.

MIN. NO. DCH 40/2016 ANY OTHER BU5INE55
The Committee reiolved to meet in the afternoon to consider and adopt the Report on
the Budget Policy Statement oncc the 5peakers approval was sought and received for the
5itt ing.

MlN. NO. DCH 41/2016 ADJOURNMENT
There [x:ing no othe ness t lrr: meeting was adjourncd at '11.4O am

SICNED

l'a1ie 13 ol9
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MINUTES OF THE 2ND SITTING OF THE DEPARTMENTAL COMMITTEE ON
HEALTH HELD ON THURSDAY 4IH FEBRUARY, 2016 IN THE COMMITTEE ROOM
ON 5TH FLOOR CONTINENTAL HOUSE, PARLIAMENT BUILDINGS, AT I.OO PM.

RE5P ENT

The Hon. Dr. Racheal Nyamai, M.P.
The Hon. Dr. Robert Pukose, M.P.
The Hon. Dr. James O. C'esami, M.P.
The Hon. Dr. Eseli 5imiyu, M.P

The Hon. Dr. James Nyikal, M.P.

The Hon. Dr. Stephen Wachira, M.P.
The Hon. Hassan Aden Osman, M.P.
The Hon. Paul Koinange, M.P.

The Hon. James 6akuya, M.P.

ABSENT WITH APOLOGY

1. The Hon. Dr. James Murgor, M.P.
2. The Hon. Christopher Nakuleu, M.P.
3. The Hon. David Karithi, M.P.

4. The Hon. Dr. Enoch Kibunguchy, M.P.

5. The Hon. Dr. Susan Musyoka, M.P.
6. The Hon. Alfred Outa, M.P.

7. The Hon. Dr. Naomi Shaban, M.P.
L The Hon. Mwahima Masoud, M.P.
9. The Hon. Raphael Milkau Otaalo, M.P.
'I0. The Hon. Kamande Mwangi, M.P.
11. The Hon. Zipporah Jesang, M.P.
'12. The Hon. Stephen M. Mule, M.P
,I3. The Hon. Joseph O. Magwanga, M.P.
14. The Hon. Michael Onyura, M.P.

15. The Hon. John Nyaga Muchiri, M,P.
16. The Hon. Dr. Dahir D. Mohamed, M.P.

17. The Hon. Leonard Sang, M.P.
18. The Hon. Alfred Agoi, M.P.

19. The Hon. Mwinga Cunga, M.P.

20. The Hon. Dr. Patrick Musimba, M.P.

IN AfiENDANCE
NATIONAL HOSPITAL INSURANCE FUND

1. Mr. 5. OIe Kirgolty
2. Mr. Ambrose Lugho
3. Mr. Geoffrey Mwangi

CLINIX HEALTH CARE:

i. Mr. James Kinyua

2. Mr. Jotham Arwa

(Chairperson)

(Vice Chairperson)

Chief Executive Officer
Director, Operations and Quality
Director, Finance and lnvestments

Operations Director
Company Advocate

i.

)

4
5

6

I
9
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MERIDIAN MEDICAL CENTRE:

l. Dr. Wambugu P.N

2. Dr.Ndiba Wairioko

NATIONAL ASSEMB LY'EC RETARIAT
1. Ms. Esther Nginyo
2. Mr. Dennis Mogare
3. Ms. Ruth Mwihaki
4. Mr. John Mungai
5. Ms. Noelle Chelagat

Chief Executive Officer
Executive Director

Third Clerk Assistant
Third Clerk Assistant.
Third Clerk As5istant.
Audio Recorder
Media Relations Officer lll

MIN.NO. DCH 04/12016: PREL|M|NARIES.
The chairperson called the meeting to order at 1.04 pm and invited the Members
present, and officials frorn the National Hospital lnsurance Fund, clinix Health Care
Meridian Clinic to introduce thenrselves.

MIN.NO.DCH 05/2016: SUBMTSSTONS FROM NHIF, EACC, cLrNtX
AND MERIDIAN CLINICS ON THE
PROGRESS MADE IN THE COURT CASE

ON TERMINATION OF THEIR
CONTRACTS.

Ethics and Anti-Corruption Commission
The committee was informed that the Chief Executive officer, EACC had responded to
the invitation letter for the meeting indicating that he was unable to attend the meeting,
and had requested for a reschedulirrg of the meeting to a later date.

Clinix Health Care Ltd
The Company advocate, Clinix Health Care Ltd informed the Committee that:

i. clinix Health care had participated in an open tendering process for the provision
of outpatient Services in Nairobi and Mumias, starting with a six month period
pilot project and thereafter a roll out for five years. The contracts were signed with
NHIF in December 2o09 detailing the terms and conditions of the pilot project.
Payment mechanism was capitation model. NHIF did the accreditation and
Sazzeted the accredited facilities through Kenya cazette no. 172 of 27'h November,
2009-clinix was among the gazzeted facilities. The project started on ln of
December, 2oo9 till July 2olo.The payment for the project was made except for
one installment of Kshs 16,522,665 which is still outstanding.

2. The NHIF in November 2oll ran an advertisement in print media for provision of
healthcare serviceJ to civil service and members of the teacher'i service commission
(csADsMs) on capitation basis. Facilities earlier gazzeted were not to apply. clinix
did not re-apply. ln January 2012, Clinix was invited by NHIF to participate in
csADsMs. They signed the co.tract and were informed that members of CSADSMS
were given a window period of about two nronths to select their preferred
healthcare providers of choice. Clinix begun providing services to the members
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Meridian Medical Centre:

The chief Executive officer, Meridian Medical centre informed the committee that:-
'1. Meridian Medical centre participated on the NHIF Pilot Capitation Programme in

2OO9 and had been allocated 38,0OO members' The program was successful,

however, NHIF did not Pay the facility Khs. 12 million as reimbursement for

services rendered for one month.

2. In 2oll, the facility participated in the civil servants capitation Programme and

commenced offering services from January, 2012. However, due to hue and cry

from competitors, Meridian Medical Centre was invited to appear before the

Committee on Health on 12'h April,20l2.Subsequently, the contract with the Fund

was terminated in June 2012, having been paid for only one quarter.

3. Meridian filed suit against the NHIF in July 2O13 after breach of contract without

notice by NHIF to claim for a total of Kshs. 815 million for its payment for 1 month

and for the expenses incurred in preparations for the pilot Program. The matter was

coming up for hearing on li March 2016:

4. On the other hand, the criminal proceedings hearing had been scheduled for 3o'h

March, 2016.

5. Three Meridian Hospitals had not been accredited by the Fund due to the ongoing

cases.
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after verification of the membership tlrrough alr online platform provided by NHIF

and also provided an irrevocable bank guarantee lrom Diamond Trust Bank in

favour of N Hl F.

3. The mode of payment agreed was capitation and a capitation premium of 2'850

per member Per year was payable quarterly in advance. Clinix was assigned 56'747

principal members by NHIF based on the members who chose the facility. Contrary

to the agreement, a caPitation premium of 202,'161,187.50 was paid to Clinix at

the end of the first quarter that means after provision of services for three months.

The capitation payment for the second quarter was not paid while services were

rendered until the end of second quarter. reason being a termination letter was

issued by NHIF for termination of the contract:

4. Clinix had not taken the matter of the termination of the contract to court but had

sent a demand letter to the NHIF dated 27'h August 2O12, demanding a principal

sum of Kshs. 202,161J87.5O outstandinS with interest. NHIF sought the opinion of

the Attorney general and was advised to settle the Payments due to Clinix. The

payments are yet to be made and the civil case wat yet to commence;

5. Allegations of corruption in the scheme were later made leading to the Ministry of

Health inviting the EACC, Attorney Ceneral's office, Kenya National Audit office,

Efficiency Monitoring unit, Kenya Medical Practitioners and Dentists Board.

Director of medical services and the criminal lnvestiSations Department to

invertigate the allegations. The Ethics and Anti-Corruption commission and the

Director of Public Prosecutions Iodged a criminal case againtt the Directors of Clinix

on the charges of conspirary and obtaining money by false pretenses. The hearing

date had been set for 18'h February 2016.



National Hospital lnsurance Fund
The Chief Executive Officer, NHIF informed the Committee that:_

1. The matter of Meridian Medical centre vs National hospital lnsurance fund, civil
Suit no. 345 of 2013 was pending determination in Court;

2. There waj no court case between Clinix Healthcare and the NHIF;
3- There were moneys owed to both Meridian and crinix by NHIF and the craims by

both Meridian and Clinix were received at NHIF but were not addressed due to the
ongoing cases;

4. The Fund was advised by the EACC not to act on the paymentr srnce the criminar
element of the malter was crucial to the case.

Committee Observation
The committee observed that iince clinix was yet to take the matter of termination of
contract and non-payment of dues to court, there was still room for the two institutions
to engage.

Committee Resolution:
The Committee resolved that:

'1. The NHIF shoul<J seek legal advice on a way forward regarding the payments
owed to Clinix Health Care;

2. The meeting with the Ethics and Anti-corruption commission, Nationar Hospital
lnsurance Fund, Meridian Medical Centre and CIinix Healthcare and be
rescheduled and ihat the Attorney Cenerar be invited to attend the said meeting.

MIN. NO, DCHO6/2O16 ANY OTHER BUSINESS
The committee was inforrned that the Ministry of Frearth had pranned a two day retreat
for Members in order to brief the committee on the Budget poliry statement. The
Retreat was scheduled for Thursday rgrh 1o Friday 19rh February 2or6.Members wourd
depart from Nairobi on Wednesday 17I'and return on Saturday 2Orh February 20i6.

The Committee resolved to attend the retreat as scheciuled.

MIN. NO. DCHOT/2016 ADJOURNMENT
There being no other business the meeting was ad.journed at 15.21 pm.The next meeting
to be held on Tuesday 9rh Hebruary 2 6atl Oam

SICNED

HON (DR.) RACHAEL NYAMAI, M.P

CHAIRPER5ON

t,2 ( l(,

Pagc 4 of4

It,DATE:


