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CHAIRPERSON' S FOREWORD

This report contains the proceedings of the Departmental Committee on Justice and Legal Affairs on its
consideration of the Conflict of Interest Bill (National Assembly Bill No. 12 of 2023) which was
published on Monday 3'd April, 2023.

The Bill was read for the first time in the House on Tuesday 6th June, 2023 and thereafter committed to
the Departmental Committee on Justice and Legal Affairs for consideration and reporting to the House
pursuant to the provision of Standing Order 127.

The Bill has sixty (60) clauses and seeks to repeal the Public Officers Ethics Act, 2003 and amend
provisions of the Leadership and Integrity Act, 2012 the Ethics and Anti-Corruption Commission Act,
20ll; and the Anti-Corruption and Economic Crimes Act, 2003. The Bill seeks to provide for the

management of conflict of interest in the discharge of official duties.

In compliance with Article ll8(b) of the Constitution and Standing Order l2l(3), the Clerk of the

National Assembly placed an advertisement in the print media on Monday l2th June, 2023 inviting the
public to submit memoranda by way of written statements on the Bill.

In addition, the Clerk of the National Assembly vide letter Ref. No. NA/DDC/JLAC/2023/060 dated
Friday 23'd June, 2023 invited key stakeholders to submit views on the Bill and attend a public
participation forum on Thursd ay 29'h June, 2023. The memoranda were to be received on or before
Monday 26th June, 2023 at 5.00 pm (East African Time). By the close of the submission deadline, the

Committee had received nineteen memoranda.

The Judiciary, the Office of the Attorney General (AG), the Council of County Governors (COG), the
Independent Electoral and Boundaries Commission (IEBC), the Ethics and Anti-Corruption
Commission (EACC), the Law Society of Kenya (LSK), the Kenya Law Reform Commission (KLRC),
the Kenya Medical Practitioners Pharmacists and Dentist's Union (KMPDU), the Kenya National Union
of Teachers (KNUT), the National Police Service Commission (NPSC), the Parliamentary Service
Commission, the Public Service Commission (PSC), the Office of the Director of Public Prosecutions
(ODPP), the Salaries and Remuneration Commission (SRC), the Teachers Service Commission (TSC),
Transparency International, Uraia Trust, Mzalendo Trust and Dr. Donald Keya, PhD gave their views on
the Bill which the Committee considered in the preparation of this report.

While considering the Bill, the Committee observed that while the Bill seeks to repeal the Public
Officers Ethics Act, 2003, it does not adequately provide for fundamental aspects of ethics in the public
service enumerated in the Public Officer Ethics Act, 2003.

On behalf of the Departmental Committee on Justice and Legal Affairs and pursuant to the provisions of
Standing Order 199(6), it is my pleasant privilege and honour to present to this House the Report of the

Committee on its consideration of the Conflict of InterestBill (National Assembly Bill No. l2 of 2023).
The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly for the

logistical and technical support accorded to it during its consideration of the Bill. The Committee further
wishes to thank the Judiciary, the AG, the COG, the IEBC, the EACC, the LSK, the KLRC, the

KMPDU, the KNUT, the NPSC, the Parliamentary Service Commission, the PSC, the ODPP, the SRC,
the TSC, Transparency International, Uraia Trust, Mzalendo Trust and Donald Keya, PhD for
submitting memoranda on the Bill.
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Finally, I wish to express my appreciation to the Honourable Members of the Committee and the
Committee Secretariat who made useful contributions towards the preparation and production of this
report.

It is my pleasure to report that the Committee has considered the Conflict of Interest Bill (National
Assembly Bill No. 12 of 2023) and have the honour to report back to the National Assembly with the
recommendation that the House approves the Bill with amendments as proposed in the Schedule of
Amendments.

Hon. Murugara George Gitonga, MP n

t
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CHAPTER ONE

1 PREFACE

1.1 Establishment of the Committee

l. The Departmental Committee on Justice and Legal Affairs is one of twenty departmental committees

of the National Assembly established under Standing Order 216 whose mandate pursuant to the

Standing Order 216 (5) is as follows:

i. To investigate, inquire into, and reporl on all matters relating to lhe mandate,

manogement, activities, administration, operations and estimates of the assigned

ministries and dePartments ;

ii. To study the programme and policy objectives of ministries and depctrtments and the

effe c t iv e ne s s of t he i mpl e me nt at ion ;

iii. To, on a quarterly basis, monitor and report on the implementation of the national budget

in respect of its mandate;

iv. To study and review all legislation referued to it,'

v. To study, assess and anctlyse the relative success of the ministries and departments as

measured by the results obtained as compqred with their stated objectives:

vi. To investigate antl inquire into all matlers relating to the assigned ministries and

departments as they may deem necessary, and as may be referred lo them by the House,'

vii. To vet and reporl on all appointments where lhe Constitution or any law requires the

National Assembly to approve, except those under Standing Order 204 (Committee on

Appointments);

viii. To examine treaties, agreements and conventions;

ix. To make reports and recommendations to the House as often as possible, including

re comme ndations of proposed I e gis lat ion''

x. To consider reports of Commissions and Independent Offices submitted lo the House

pursuant to the provisions of Article 251 of the Constitution; and

xi. To examine any questions raised by Members on a matter within its mandale.
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1.2 Mandate of the Committee

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

considerl:-

a) The Judiciary;

b) Tribunals;

c) Access to Justice;

d) Public prosecutions;

e) Ethics, Integrity and Anti-corruption;

f) Correctional services;

g) Community service orders and witness protection;

h) Constitutional Affairs;

i) Sovereign immunity;

j) Elections including referenda;

k) Human rights;

l) Political parties; and

m) The State Law Office' including insolvency, law reform, public trusteeship, marriages and

legal education.

3. In executing its mandate, the Committee oversees the following Ministries/Departments:

a) State Department of Correctional Services;

b) State Law Office and Department of Justice;

c) The Judiciary;

d) Judicial Service Commission;

e) Office of the Director of Public Prosecutions;

f) Ethics and Anti-Corruption Commission;

g) Independent Electoral and Boundaries Commission;

h) Commission on Administrative Justice;

i) Office of the Registrar of Political Parties;

j) Witness Protection Agency;

k) Kenya National Commission on Human Rights;

l) Kenya Law Reform Commission; and

I National Assembly Standing Orders, 6'h Edition.
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m) Council of Legal Education.
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1.3 CommitteeMembership

4. The Departmental Committee on Justice and Legal Affairs was constituted by the House on 27th

October, 2022 and comprises the following Members:

Chairperson
Hon. Murugara George Gitonga, MP

Tharaka Constituency
UDA Partv

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, Mp

Kibwezi West Constituency
MCCP Party

Members

Hon. Maalim Farah, MP
Dadaab Constituency
WDM-Kenva

Hon. Francis Kajwang' Tom Joseph, Mp
Ruaraka Constituency
ODM Partv

Hon. Junet Mohamed, CBS, MP
Suna East Constituency
ODM Parfv

Hon. (Dr.) Otiende Amollo, SC, MP
Rarieda Constituency
ODM Partv

Hon. Onyiego Silvanus Osoro, CBS, Mp
South Mugirango Constituency
UDA Partv

Hon. Muchira Michael Mwangi, MP
Ol Jorok Constituency
UDA Partv

Hon. Muriu Wakili Edward, MP
Gatanga Constituency
UDA Parfv

Hon. Maina Jane Njeri, MP
Kirinyaga (CWR)
UDA Partv

Hon. Gichohi Kaguchia John Philip, Mp
Mukurweini Constituencv
UDA Partv

Hon. Mogaka Stephen M, MP
West Mugirango Constituency
Jubilee Party

Hon. Aden Daud, EBS, MP
Waj ir East Constituency
Jubilee Partv

Hon. Siyad Amina Udgoon, MP
Garissa Township (CWR)
Jub Partv

Hon. Makali John Okwisia, MP
Kanduyi Constituency
FORD-Kenva

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Conflict of Interest
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1.4 CommitteeSecretariat

5. The Committee is well-resourced and facilitated by the following staff:

Mr. Ronald Walala
Senior Legal Counsel

Mr. Stanley Lagat
Senior Serjeant-At-Arms

Ms. Winnie Kiziah
Media Relations Officer II

Mr. Omar Abdirahim
Fiscal Analyst II

Ms. Jael Ayiego
Clerk Assistant III

Mr. Abdikafar Abdi
Clerk Assistant III

Mr. Alvin Ochieng'
Research Officer III

Mr. Douglas Katho
Clerk Assistant l-lflead of Secretariat

Ms. Vivienne Ogega
Research Officer III

Ms. Faith Jully
Public Communication Officer III

Mr. Antony Kariuki
Serjeant-At-Arms

Ms. Fridah Ngari
Media Relations Officer III

Mr. Peter Mutethia
Audio Officer III

Mr. Alex Amwatta
Hansard Reporter III

Mr. Silas Opanga
Hansard Reporter III

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Conflict of Interest
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CHAPTER TWO

2 OVERVIEW OF THE CONFLICT OF INTEREST BILL (NATIONAL ASSEMBLY

BrLL NO. 12 OF 2023)

2.1 Background

6. The Bill which was sponsored by the Majority Leader, Hon. Kimani Ichung'wah, MGH, MP,

was published on Monday 3'd April, 2023 and,read for the first time in the House on Tuesday

6th June, 2023.It was thereafter committed to the Departmental Committee on Justice and

Legal Affairs.

2.2 Summary of Legal Provisions

7. The Conflict of Interest Bill seeks to repeal and replace the Public Officer Ethics Act, 2003

and establish a framework for managing conflicts of interest in the discharge of public duties

under the general supervision of the Ethics and Anti-Corruption Commission.

8. The Bill contains sixty (60) clauses which provide as follows:

a) Clause 3 of the Bill outlines the objectives of the legislation as promotion of
objectivity and impartiality in official decision making; ensuring that the integrity of
decision makers is not compromised by private interests; enhancing public

confidence in the delivery of public services; providing a framework for the

regulation and management of real, apparent or potential conflict between public

interest and private interest; and providing an institutional framework for the

management of conflict of interest.

b) Clause 5 of the Bill provides for the administration of all aspects of the legislation to

the Ethics and Anti-Corruption Commission. Under Clause 6, the Commission is

mandated, among others, to institute proceedings for the forfeiture of undeclared or

unexplained assets.

c) Part III (Clauses 8-29) of the Bill defines the nature and extent of conflict of
interest and the attendant obligations on public officers. Public officers are under an

obligation to avoid conflict of interest generally (Clause 9) and specifically with

regard to decision-making (Clause 10); participation in legislative proceedings

(Clause 11); preferential treatment (Clause 12); use of official information (Clause

13); use of their influence (Clause 14); receiving offers of employment (Clause 15);

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Conflict of
Interest Bill (Notional Assembly Bill No. I2 of 2023)
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receiving and giving gifts (Clause 16 and 17); accepting complimentary treatment

(Clause 18); engaging in public procurement (Clause l9); ownership of private

entities (Clause 20); recruitment of persons into the public service (Clause 21);

outside employment (Clause 23); political neutrality (Clause 25); and public

collections (Clause 26).

d) Clause 22 of the Bill precludes public officers from entering into any arrangement

intended to conceal a conflict of interest while Clause 27 of the Bill restricts former

public officers from acting for or against the entity in which they were previously

employed until the lapse of two years from the date of their termination. The

Commission may, under, Clause 29, waive this restriction upon written application

on the grounds, inter alia, that an officer was not directly involved in the decision-

making over the matter in issue. Contravening the restrictions prescribed with regard

to the specific conflict of interests constitute offences.

e) Clause 24 of the Bill obligates all public entities to maintain a public register of

conflicts of interest in which the conflicts must be particularized.

0 PART IV (Clauses 30-47) of the Bill contains Compliance Measures. Under the

Bill, a public officer is under a duty to recuse themselves from any proceedings in

which they are in a conflict of interest, formally record the nature and details of the

conflict and file a declaration of the recusal with the EACC within sixty (60) days.

Under Clause 31 and 32 of the Bill, a public officer is required to file, with the

EACC, a declaration of income, assets and liabilities within thirty (30) days of

employment, biennially, and within thirty (30) days of ceasing to be a public officer.

g) Clause 33 of the Bill mandates the Commission to analyse all declarations made and

to ascertain their completeness and correctness and whether they raise any possible

issues of conflict or contain any discrepancies or inconsistencies. The Clause allows

the EACC to seek clarifications within six (6) months of the filing of a declaration.

h) Clause 34 of the Bill provides for access to the declarations filed with the EACC

upon satisfying the Commission of a legitimate interest in the declaration. Clause

34(2) allows law enforcement agencies unrestricted access to the declarations. The

Clause precludes any person who has obtained access to the records from disclosing

the contents of such records without the prior written authority of the Commission. A

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Conflict of

Interest Bill (National Assembly Bill No. 12 of 2023)
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person who contravenes this requirement for confidentiality is liable, upon

conviction, to a fine not exceeding one million shillings or a term of imprisonment

not exceeding two years, or both the fine and imprisonment.

i) Clause 35 of the Bill provides for the retention of information submitted to the

Commission under the Bill for a period of at least five (5) years after a person exits

the public service.

j) Clause 38, 39, 40,41,42,43 and 44 of the Bill provide for the obligation on a public

officer to divest private interests that would place an officer in a position of conflict;

the manner in which one may divest such interests and the assets exempted from the

mandatory divestiture. Under the Bill, a public officer may elect either to sell their

interests in an arms-length transaction or establish a Blind Trust in which the officer

has no direct control over within ninety days of appointment or employment. Only

charged assets and assets of minimal value may be exempted from the requirement.

k) Clause 47 of the Bill obligates the EACC to develop and publicise in the Kenya

Gazelte the administrative mechanisms for the implementation of the Compliance

Measures outlined under Part IV within twelve (12) months of the passage of the

Bill.

l) PART V (Clauses 48-51) of the Bill contain provisions on complaints and

investigations. Under Clause 48, a public officer who is under investigation must be

informed of the allegations and afforded an opportunity to make representation on

the matter before conclusion of the investigations. A State or public officer may be

suspended from office pending the investigation or determination of any allegations

made against the officer under Clause 50 of the Bill. In terms of recommendations,

Clause 5l of the Bill allows the EACC to either recommend disciplinary action

against a State or public officer; appropriate measures to ensure compliance with or

cessation of further violation of the provisions of the Bill; or prosecution by the

Director of Public Prosecutions. The provision further allows the EACC to apply to

the High Court for an appropriate order to compel the implementation of its

recommendations.

m) PART VI of the Bill contains miscellaneous provisions. Clause 52 of the Bill levies

a general penalty for offences under the Act where a convicted person is liable to a
Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Conflict of
Interest Bill (Nationol Assembly Bill No. I2 of 2023)
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fine not exceeding four million shillings or imprisonment for a term not exceeding

ten years, in the case of a natural person; or a fine not exceeding ten million shillings

in the case of a body corporate. Where the conduct that constitutes an offence under

the Bill results in a quantifiable benefit or loss, or both a benefit and a loss, an

additional mandatory fine of two times the amount of the benefit, loss, or benefit and

loss is to be added to the prescribed fine.

n) Clause 54(4) precludes persons from providing false information that is maliciously

intended to injure another person to the Commission. A person convicted of

providing false information is liable to a fine not exceeding five hundred thousand

shillings or imprisonment for a term not exceeding three years, or both the fine and

imprisonment.

o) Clause 56 of the Bill obligates every reporting entity to file compliance reports in

the prescribed form.

p) Part VII (Clause 58-60) of the Bill contains provisions on the repeal and saving of

the Public Officer Ethics Act,2003 and consequential amendments.

q) Clause 58 repeals the Public Officer Ethics Act, 2003 while Clause 59 saves the

obligations undertaken by the existing "responsible Commissions" under the Act

until the development of the administrative provisions established under the Bill by

the EACC. Under the provision, a public officer shall be required to divest any

private interests that place the officer in a position of conflict within twenty-four

months of the commencement of the provisions of the Bill.

r) Clause 60 of the Bill amends the Public Procurement and Asset Disposal Act,20l5,

the Leadership and Integrity Act,2012, the Ethics and Anti-Corruption Commission

Act,2011, and the Anti-Corruption and Economic Crimes Act, 2003 in the manner

outlined in the Third Schedule to the Bill. The Clause, as read with the Schedule

seeks to-
a) repeal and replace section 59 of the Public Procurement and Asset

Disposal Act,2015 on the limitations imposed on public officers with

regard to participating in public procurement.

b) amend the Leadership and Integrity Act,2012 to-
(i) delete references to the Public Officer Ethics Act, 2003;

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Conflict of
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(ii) delete section l4 of the Act on gifts;

(iii) delete section l6 of the Act on conflict of interest;

(iv) delete section l7 of the Act on participation in tenders;

(v) delete section l8 of the Act on public collections;

(vi) delete section 23 of the Act on political neutrality;

(vii) delete section 26 of the Act on other gainful employment;

(viii) delete section 27 of the Act on offers of future employment;

(ix) delete section 28 of the Act on former state officers acting in a

government or public matter; and

(x) repeal and replace section 52 of the Act to apply all provisions of
the Leadership and Integrity Act,20ll to state and public officers.

currently, the requirements of the Act on public collections do not

apply to public officers;

c) amend section l1 of the Ethics and Anti-corruption commission Act,

2011 to include functions granted by statute as additional functions of
the EACC;

d) amend the Anti-Corruption and Economic Crimes Act, 2003 to-
(i) delete section 44 on conflict of interest; and

(ii) delete section 62(6) of the Act. The subsection provides that

suspension under the section, if charged with corruption, does not

apply with respect to an office if the Constitution limits or

provides for the grounds upon which a holder of the office may

be removed or the circumstances in which the office must be

vacated.

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Conflict of
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CHAPTER THREE

3 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

3.1 Legal Framework on Public Participation

9. Article I 1 8 ( I Xb) of the Constitution provides that:

"Parliament shall facilitate public participation and involvement in the legislative and

other business of Parliament and its Committees. "

10. The National Assembly Standing Order 127 (3) and (3A) stipulates that:

" (3) The Departmental Committee to which a Bill is committed shall facilitate public

participation on the Bill through an appropriate mechanism including-

(a) inviting submission of memoranda;

(b) holding public hearings;

(c) consulting relevant stakeholders in a sector; and

(d) consulting experts on technical subiects.

(3A) The Departmental Committee shall take into qccount the views and

recommendations of the public under paragraph (3) in its report to the House."

3.2 Memoranda Received on the Conflict of Interest Bill

I 1. Pursuant to the aforementioned provisions of law, the Clerk of the National Assembly placed

an advertisement in the print media on Monday l2th June, 2023 inviting the public to submit

memoranda by way of written statements on the Bill. Further, the Clerk of the National

Assembly vide letters Ref. No. NA/DDC/JLAC/2023/060 and NA/DDC/JLAC/2023/082 dated

Friday 23'd June, 2023 and Thursday 3'd August,2023, respectively invited key stakeholders

to submit views on the Bill and attend a public participation forum on Thursday 29th June,

2023 and,Tuesday 8th August, 2023 respectively.

l2.To this end, the Departmental Committee on Justice and Legal Affairs received nineteen

memoranda from the Judiciary, the Office of the Attorney General (AG), the Council of

County Governors (COG), the Independent Electoral and Boundaries Commission (IEBC),

the Ethics and Anti-Corruption Commission (EACC), the Law Society of Kenya (LSK), the

Kenya Law Reform Commission (KLRC), the Kenya Medical Practitioners Pharmacists and

Dentists' Union (KMPDU), the Kenya National Union of Teachers (KNUT), the National

Police Service Commission (NPSC), the Parliamentary Service Commission, the Public

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Conflict of
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Service Commission (PSC), the Office of the Director of Public Prosecutions (ODPP), the

Salaries and Remuneration Commission (SRC), the Teachers Service Commission (TSC),

Transparency International, Uraiq Trust, Mzalendo Trust and one public officer, Donald

Keya, PhD. The memoranda are annexed to this report as Annexure 7.

13. The Judiciary, the AG, the CoG, the IEBC, the EACC, the LSK, the KLRC, the KNUT, the

NPSC, the PSC, the ODPP, the SRC, the TSC, Transparency International and Mzalendo

Trust submitted memoranda in support of the Bill but with some reservations.

14. The Office of the Attorney General appeared before the Committee on Thursday 27th July,

2023 and submitted views in support of the Bill but with some reservations.

15. The Uraia Trust was of the view that the Bill complies with Article 10 of the Constitution

and is a manifestation of true good governance thus its support for it.

16. The PSC opposed the Bill in its entirety stating that there was no justification for it as its

contents are majorly a replica of already existing provisions of law and only introduces two

new aspects of divestiture and establishment of blind trust.

Clause I

17. The Judiciary submitted that while the long title of the Bill and its substantive provisions

provide for the management and regulation of conflict of interest, it does not sufficiently

provide for other aspects of ethics in the public service as provided for in the Public Officer

Ethics Act, 2003. Hence, its recommendation that the Bill be expanded to cover all aspects of
ethics in the public service.

18. Mzalenrlo Trust submitted that the commencement clause be amended to propose that the

commencement of the Bill be guided by Article I l6 of the Constitution.

19. The NLC submitted that the title of the Bill be amended to Integrity and Conflict of Interest

8111,2023 as conflict of interest is a part of integrity in general and the contents of the Bill

entail more aspects than just conflict of interest.

Committee Observation

20. The Cornmittee was of the view that the submission by the Judiciary on the Clause was not

adequately specif-rc with regard to the items proposed for inclusion. The Committee agreed

with the proposal by Mzalendo Trust on the need to align the commencement with Article

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Conflict of
Interest Bill (Nationol Assembly Bill No. I2 of 2023)
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116 of the Constitution. The Committee was of the view that the title "Conflict of Interest

Bill" adequately addresses the issues contained in it.

Clause 2

2l . The Office of the AG was of the view that a definition of "conflict of interest" be included in

the Bill as follows:

"conflict of interest" meqns a conJlict between the public duty and private interests of a

public fficial, in which the public fficial has private capacity interests which could

improperly inJluence the performance of his official duties and responsibilities;

22.The IEBC submitted that the definition of "public officer" be reviewed to align it with the

meaning assigned to it under the Constitution.

23. The ODPP and the NLC noted that Clause 2 includes the common law definition of a

"partner" which may result in a conflict of laws as the new marriage laws do not consider

cohabitation as a form of marriage. It, therefore, recommended that the definition be deleted.

24.The TSC was of the view that the definition of gainful employment as drafted is narrow and

restrictive and should be amended to specifically refer to a steady allowance arising out of

steady employment. They further submitted an additional amendment to the definition of

"reporting entity" to expressly include Constitutional Commissions which are part of the

state organs and proposed the inclusion of what constitutes a conflict of interest both directly

and indirectly in the definitions.

25.The Council of Governors proposed that the term "state officer" and its definition in the

Constitution be included in the interpretation clause to make a distinction between State and

public officers.

26. Mzalendo Trust proposed that the definition of "unexplained asset" as derived from Section

2 of the Anti-Corruption and Economic Crimes Act, 2003 be amended as it is limiting

especially in the scope of what the Bill is intended to achieve as it would require someone to

have been reasonably suspected of corruption or economic crime. It, thus, recommended that

only subsection (b) of Section 2 of the Anti-Corruption and Economic Crimes Act, 2003 be

applicable in the Bill.

2T.Transparency International proposed the inclusion of the definition of a "whistleblower"

being that the term has been used in Clause 54 of the Bill.
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28. Donald Keya, PhD submitted that the definition of "relative" be amended and limited to

only the members of the nuclear member of a public officer i.e. the spouse and children. He

noted that the definition is too broad and purports to unjustly restrict the rights and freedoms

of relatives of public officers.

29.The Parliamentary Service Commission proposed that the term "gainful employment" be

rephrased to "other gainful employment" to explain the fact that the kind of employment

referred to is additional employment to public engagement by the public official. It also

stated that the definition of the word "Commission" be amended to mean "Commission or

reporting authority responsible for the public official" in line with the view that conflict of
interest arises differently for every public entity and hence can be best managed by the

responsible commission or reporting entity that the public official reports to.

30. Further, the Commission added that there is a need to define "unexplained assets" in the

context of the intended Conflict of Interest Act rather than adopting the definition in the

Anti-Corruption and Economic Crimes Act which is tied to corruption and economic crimes.

Committee Observation

3 I . The Committee agreed with the proposals on the definition of the terms "conflict of interest";

"family" (in relation to common-law partners); "relative" (in relation to common-law

partners) "unexplained asset"; and "public officer" for purposes of uniformity, clarity and

alignment with the provisions of the Constitution and existing laws. The Committee was of
the further view that the definition of the term "State Officer" is subsumed in the definition

of "public officer"; and that the terms "whistleblower" and "gainful employment" have

ordinary meanings and therefore do not require further definition.

Clause 3

32. Transparency International proposed that sub-clause (2)(a) be amended by deleting the

word "official" to enhance clarity on the scope of its application and align it with the

language used in other parts of the Bill, particularly, Clause 8(a), l0(1) and l2(l). It also

submitted that sub-clause (2)(c) be amended by introducing the words "integrity of public

office and" to align it to Articles 73 and 75 of the Constitution. Further, it proposed the

introduction of two new objects:
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" (d) enhance accountability to the public.for decisions and actions by public fficers
in execution of their duties;

(e) promote selfless service by public fficers based solely on the public interest:"

Committee Observation

33. The Committee was of the view that the word "official" has been consistently used

throughout the Bill and does not create any ambiguity in the cited provisions.

34. The Committee agreed with the submissions on amending the subclause (2Xc) and the

introduction of two additional paragraphs tbr purposes of clarity and alignment of the objects

of the Bill with the provisions of Arti cle 73 and 7 5 of the Constitution.

Clause 4

35. The KLRC noted that Clause 4 of the Bill excludes fundamental reporting entities including

State officers and the private sector as was initially provided for under the Public Off-rcer

Ethics Act, 2003 which the Bill intends to repeal. It recommended that the original scope as

provided for under the Draft Bill be reinstated.

Committee Observation

36. The Committee noted that the Public Officer Ethics Act, 2003 only applies to public officers

and that the KLRC did not provide specific details on the items proposed for inclusion in the

Bill.

Clause 5

37. According to the Judiciary, Clause 5 and 6 of the Bill mandates the EACC with the

exclusive administration of the proposed law which takes away the constitutional functions

of the Judicial Service Commission and offends various provisions of the Constitution

including Articles l, 159, 172 and 249. Consequently, it recommended that Clause 5 be

revised to empower the Judicial Service Commission (JSC) to administer the proposed law

with respect to State and public officers employed by the JSC.

38. The PSC submitted that the day-to-day administration and management of conflict of interest

is better carried out by the individual reporting entities and that it would be redundant and

untenable for the EACC to discharge that duty with respect to all public officers from various
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reporting entities including TSC, JSC, the Parliamentary Service Commission and all the

forty-seven (47) county public service boards among others. It added that it does not promote

efficiency in dealing with malfeasance related to the code of conduct and is against the spirit

of the United Nations Convention Against Corruption because EACC does not exercise

disciplinary control over the public officers.

39. The Parliamentary Service Commission proposed that Clause 5 as read with Clauses 6 and

7 be rephrased to remove the administration of the proposed Act in terms of enforcement and

implementation from the sole ambit of the EACC and be divested to the Commission or

reporting authority for the public officer involved. It also noted that there should be a
provision to specify who will be exercising the oversight role over EACC officials as related

to conflict of interest.

Committee Observations

40. The Committee did not agree with the proposals made by the Judiciary, PSC and the

Parliamentary Service Commission. The Committee noted that the Constitution contains a

specific Chapter on Leadership and Integrity which applies to all State and public officers.

The Constitution further establishes three arms of government and Commissions and

independent offices that are not subject to the direction or control of any other entity. As

such, the proposal in the Bill for the EACC to administer the legislation on conflict of
interest is derived from Chapter Six of the Constitution and does not affect the independence

of the institutions established by the Constitution and the public and State officers who serve

in the institutions.

Clause 6

41. The Council of Governors proposed an additional function of the Commission as follows:

"Develop policies, standards, guidelines and promote best practices for the management

of conflict of interest."

Committee Observation

42. The committee agreed to the proposal by the council of Governors.

Clause 7
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43. The IEBC noted that the Bill gives the EACC the power to summon witnesses and require

them to give or produce evidence as the Commission may consider necessary contrary to

Article 252(3) of the Constitution that expressly provides that the power to issue summons to

a witness for purposes of investigation vests with the Kenya National Human Rights and

Equality Commission (KNCHR), the Judicial Service Commission (JSC), the National Land

Commission (NLC) and the Auditor General.

Committee Observation

44.The Committee did not agree with this view. Article 79 of the Constitution as read with the

Ethics and Anti-Corruption Commission Act, establishes an independent ethics and anti-

corruption commission with the status and powers of a commission under Chapter Fifteen of

the Constitution for purposes of ensuring compliance with, and enforcement of, the

provisions of the Constitution on Leadership and Integrity. EACC therefore possesses the

powers to issue summons to assist it in investigations similar to that granted to the

Commissions specified under Article 252 of the Constitution.

Clause 8

45. The TSC proposed the deletion of the word "perceived" under Clause 8(b) as it may be

subject to abuse.

46.On Clause 8(c), the NPSC submitted that the word "perceived" be substituted with "can be

demonstrated" as the former is not an objective measure of what would amount to actions or

omissions that impair public officers' ability to act perform their public duties. It further

proposed substitution of "has interests" with "pursue interests" because public officers have

diverse personal interests under Clause 8(c).

Committee Observation

47.The Committee did not agree with these views. The term "perceived" as used in the Clause

connotes the perspective that a reasonable person or the court may hold with regard to an act

or omission by a public officer and whether the same constitutes a conflict of interest.

48. The Committee was of the view that the proposal by the NPSC was vague.

Clause 9
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49. Transparency International recommended the addition of the words "to the reporting

authority or Commission and comply with any directions to avoid the conflict" to ensure

accountability by providing clarity on who a public officer should report to.

Committee Observation

50. The Committee agreed with the proposal and observed that adding the words proposed

identifies the entity to which a public officer is required to report any conflict that arises

during the discharge of his or her duties.

Clauses 10,36 and 37

51. The Law Society of Kenya noted that these clauses fail to provide a penalty for the offences

prescribed and hence are subject to the general penalty provided under Clause 52. Thus, it

advised that the clauses be amended to provide for penalties to the offences stipulated therein

as the general penalty is too harsh and limits the judicial discretion of the court.

52. The ODPP also submitted that Clause 36(2) be reworded as payment of fines is a judicial

function by the courts and hence should not be vested with the EACC.

Committee Observation

53. The Committee was of the view that in the absence of an alternative proposal and rationale

for an alternative penalty, the general penalty provided under Clause 52 of the Bill would

apply. The Committee agreed to the deletion of Clause 36(2) to remove the requirement it

imposes to pay criminal fines to the EACC.

Clause I I

54. The Parliamentary Service Commission submitted that the clause be deleted as it is already

provided for in the Parliamentary Powers and Privileges Act, 2017 and the County

Assemblies Powers and Privileges Act, 2017.

Committee Observation

55. The Committee agreed with the proposal

Clause 13
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56. The NPSC proposed substituting the phrase "interests of another person" with "private

interests" under Clause l3(1). It stated that "interests" is a general term and the interests

sought to be regulated in the Bill are "private interests".

Committee Observation

57. The Committee noted that the Clause prohibits misuse of official information for both public

and private interests. It did not agree with the proposal.

Clause 15

58. The NPSC proposed deletion of Clause l5(lXb) it noted that receipt of an employment offer

does not indicate any act or omission in the conduct of the public officer to act for private

interests and could be unsolicited.

59. The Parliamentary Service Commission proposed deletion of reporting of acceptance of an

offer of outside employment to EACC and instead recommended that such reporting be done

to the responsible Commission or reporting authority within seven days.

Committee Observation

60. The Committee noted that subclause (3) clearly defines an "offer of outside employment" as

a fbrmal proposal made to a public officer to work for or privately do business with an entity

which has official dealings with the reporting entity in which the public officer is serving.

The Clause is therefore suffrciently clear as to the nature of offer that it applies to.

Clause 16

61. The LSK submitted that the provisions of Clause l6(3) on gifts and other benefits are too

restrictive and intrusive to the privacy of a public offtcer. It proposed that the clause be

amended to dictate that such declaration only be made during suspicious circumstances of

gifting.

Committee Observation

62.The Committee did not agree with the proposal. It noted that the restrictions on gifting and

obligations to report the receipt of gifts are integral to avoiding any real or perceived conflict

of interest on the part of a public officer.
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Clause l7

63. The TSC submitted that the nature of gifts referred to in paragraph (b) be amended to

exclude gifts awarded to employees for exemplary performance. More over, Mzalendo Trust
submitted that this clause be amended by inserting a penalty clause on the responsible person

for failure to maintain a register of gifts.

Committee Observation

64. The Committee did not agree with the proposals. The Committee noted that Clause l7 only

seeks to buttress the obligation to report the receipt of gifts under Clause l6 of the Bill. It is
therefore not necessary to provide an exemption to nature of gifts that may be included in the

Register or to penalise a registrar who relies on gifting information that may never be

submitted.

Clause 18

65. The TSC noted that Clause l8(l), as drafted, criminalizes all complimenrary treatment. Also,

it stated that Clause l8(2) is open-ended and should be expounded further by providing clear

parameters of what exceptional circumstances entails.

Committee Observation

66. The Committee did not agree with the proposal. The Committee noted that the Clause

expressly outlines the circumstances under which complimentary treatment may be accepted

by a public officer and guides on the manner of reporting such treatment.

Clause 19

67. The TSC submitted that this clause be amended to include the place of proxies such as

spouse(s) and children to avoid abuse by public officers and to protect the sanctity of the

Public Procurement and Disposal Act,20l5.

68. The NPSC proposed the deletion of the word "beneficiary" under Clause l9(l). It stated that

the proposal is against Articles 27(3)(4) and 40 of the Constitution on the right to economic

opportunities and property. Further, it added that public officers have the right to property

which includes stake in companies and shares in which beneficial interests are declarable in

Iaw.
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69. Donald Keya, PhD proposed that Clause 19(l) be amended to restrict public officers from

engaging in business only with their reporting entity and not all reporting entities. He noted

that this restriction was unjust and would result in hesitations by professionals to offer their

competence and expertise in the public service. Further, that the Clause portrays being a

public officer as punitive and will lead to a decline in the skillset in the public service hence

compromising on the quality of the public service.

70. The Parliamentary Service Commission proposed deletion of Clause 19(2) as the same is

sufficiently provided for under the Public Procurement and Asset Disposal Act, 2015 and

attendant regulations.

Committee Observation

71. The Committee did not agree with the proposals on the Clause. The Committee noted that the

Bill relates to the affairs of public officers in their official capacity and that it is in addition to

the existing provisions of the Public Procurement and Asset Disposal Act, 2015.

Clause 20

72. Transparency International proposed the amendment of Clause 20(1) to provide for

conflict of interest arising in situations where a public officer holds shares or interests in

private legal entities, either directly or indirectly by substituting the phrase "acquire an" with

"hold a direct or indirect".

Committee Observation

73. The Committee did not agree with the proposal. The Committee noted that the Clause seeks

to regulate the prospective investment by public officers in entities that are party to

government contracts. Other provisions of the Bill address the issue of existing investments

by public officers.

Clause 21

74. Transparency International proposed the deletion of sub-clause (2) which provides for the

exemption of conflict in recruitment or in the alternative definition of "personal staff'.

Committee Observation
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75. The Committee did not agree with the proposal. The Committee noted that there may be a

category of personal staff whose recruitment may require the participation of an affected

State or public officer. Examples include a bodyguard, personal doctor, nurse; or assistant.

Clause 23

76. The SRC proposed the amendment of the sub-clause (1) in whole to read as follows:

"A public fficer who accepts employment on a part-time basis in another public

institution shall inform the institution offering them the job, before accepting the job offer

of their full-time employment as a public officer. "

77.The TSC also submitted that the use of the word "incompatible" in sub-clause (l) is vague

and ought to be amended in line with Article 47 of the Constitution. Moreover, it added that

sub-clause (2) ought to be expanded in scope by providing what amounts to gainful

employment prohibited under the Act to avoid abuse. It also stated that sub-clause (3) is
impractical as it is deemed to criminalize hard work and no employer would authorize an

employee to seek gainful employment elsewhere.

78. The NPSC proposed deletion of Clause 23(3) as it is an intrusion to a person's privacy where

any other gainful employment that is not in conflict of interest with the reporting authority is

pursued outside official duty and time.

79. The Parliamentary Service Commission submitted that since Clause 23(2) refers to the fact

that public officials are generally permitted under the Act to engage in other gainful

employment, clause 23(l) should be amended to reflect this general rule.

Committee 0bservation

80. The Committee did not agree with the proposals. The Committee noted that Clause 23 clearly

outlines the circumstances under which a full-time public or state-officer may attempt to

engage in any other gainful employment activity and even provides a requirement that the

reporting entity to which an officer belongs must be notified of such additional employment

activities.

Clause 24

8l . The Office of the AG noted that having the register of conflict of interest open to the public

may pose a challenge. Hence, it proposed that the register only be accessible to an applicant
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with a legitimate interest to ensure that the Commission is not burdened with frivolous

requests for inspection of the register. It was of the opinion that clause 24(2) be amended by

deleting paragraph (c) and substituting therefor the following new section:

"be open to any person .for inspection upon making an application to the reporting

authority i/ the applicant satisfies the reporting authorily that he has a legitimate interest

and good cause in theJurtherance of the objectives of this Act."

82. Mzalenrlo Trust thought that the clause be amended by expressly providing for ways in

which the register of conflict of interest is to be made open to the public in compliance with

the Access to Information Act, 2016.

Committee Observation

83. The Committee agreed with the proposals. The Committee noted that it would be prudent for

the Bill to expressly prescribe the manner in which the Register should be accessible to the

public in line with the Access to Information Act with necessary safeguards.

Clause 25

84. The ODPP was of the view that sub-clause (1) on political neutrality be aligned with Article

77(2) of the Constitution as the clause provides that Cabinet Secretaries and members of the

County Executive Committee can hold office in political parties contrary to the Constitution.

85. Transparency International proposed the inclusion of an additional sub-clause as follows:

"(c) engage in political activity that may compromise or be seen to compromise the

political neutrality of his/her qffice."

86. The NPSC noted that Cabinet Secretaries as well as members of a County Executive

Committee are public officers who should be politically neutral thus, proposed amendment of

Clause 25(l) to read as follows:

"An appointed public fficer including a Cabinet Secretary or a member of a County

Executive Committee, shall not, in the perJbrmance of'his duties-"

Committee Observation

87. The Committee did not agree with the proposal by the ODPP and the NPSC. The Clause does

not allow any appointed State Officers to hold otfice in a political party. The Committee
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agreed with the submission by Transparency International for purposes of clarifying the

neutrality of the duties carried out by other public officers.

Clause 26

88. The IEBC noted that the terms "official social media platforms" be defined to specify the

said platforms to avoid creating room for conjecture.

89. Further, the ODPP submitted that sub-clause (lXc) be amended to provide for various

exemptions such as social contributions for welfare purposes for colleagues such as medical

bills and burial contributions among others.

Committee Observation

90. The Committee did not agree with the proposals. The Committee noted that the Clause

precludes public officers from conducting public collections in the discharge of their official
duties. Such collections constitute a major conflict of interest and may affect the quality of
services given to a member of the public who refuses to participate in such a collection.

Clauses 27,28 and29

9l . The IEBC submitted that there lacks a succinct justification for Claus e 27 . ln addition, it was

of the view that there is need for clarity by providing a timeline within which a public officer

should refrain from engaging in subsequent activities that have the potential for conflict of
interest.

92. The TSC proposed the deletion of Clauses 27, 28 and 29 on the basis that they amount to a

violation of the rights of certain professionals especially Advocates in the public service.

According to them, the provisions impede the right to earn a living from the practice of a

profession. Furthermore, the provisions conflict with the principles in the Advocates Act,

Cap 16.

93. On the other hand, the ODPP, the NLC and EACC proposed the substitution of the word

"after" with "preceding" in Clause 28 of the Bill.

94. The NPSC submitted that the term "State" is quite broad and only the reporting entity to

which a former public officer was engaged as an employee should be considered as there was

privity of relationship. It, therefore, proposed amendment of Clause 27(l)(a) to read as

follows:
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"Aformer public fficer shall not -
(a) act for or on behalf of any person in connection v,ith any specific proceeding,

transaction, negotiation or case in which the reporting entity is the immediate

former employer and is a party and with respect to which the former public

officer had acted for, or provided advice Io that reporting entity. "

95. The NPSC further submitted that Article 35 of the Constitution guarantees access to

information held by the State subject to legal limitations hence it was their submission that

the only information that should be limited is anti-competitive or classified information or

misinformation. Further, it stated that Clause 27(l)(c) has the potential to limit witnesses in

Iegal proceedings who advance the rule of law and constitutionalism. It thus proposed

amendment of the clause to read as follows:

"Aformer public fficer shall not -
(c) use clas.sified information obtained in his fficial capacity to further the

interesls of another person or entity. "

96. The Parliamentary Service Commission proposed deletion of Clauses 27,28 and 29. It

noted that the restriction should be dealt with the responsible commission or reporting

authority on case by case basis depending on demonstrable conflict of interest.

Committee Observation

97. The Committee did not agree with the proposals made by the IEBC, TSC, NPSC and the

Parliamentary Service Commission. The Committee noted that prohibition from working

against the interests of an institution in which one was employed is consistent with the

normative guidelines of employment in a bid to prevent a former employee from using

privileged information acquired in the course of their service to the detriment of the former

employer. The clauses are aimed at realizing public service integrity and to ensure

professional and conscientious discharge of official duties by public officer regardless of

their future prospects of employment by other entities.

98. The Committee agreed to the proposals by the ODPP, NLC and EACC on amendment of

section 28 of the Bill to clarify the prohibition to the employment activities of a public officer

applies "after" they leave the public service.

Clause 30
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99. The TSC noted that the sub-clause (2Xb) places an unnecessary burden to file a declaration

of recusal with the Commission and recommended that instead, the reporting authority bears

it as it is the custodian of the register of conflict of interest.

100' The Parliamentary Service Commission submitted that Clause 30(2Xb) should be amended

to mandate the responsible commission to report to EACC periodically instances of recusal

of public officers under their jurisdiction and conflict that was avoided.

Committee Observation

l0l. The Committee did not agree with the proposals. The Committee noted that the requirement

to report the recusal to both the reporting entity and the EACC is an accountability

mechanism that ensures a proper record of the recusal is maintained.

Clause 31

102' The Judiciary, TSC and Transparency International proposed that the clause be amended

to provide that declaration of income, assets and liabilities for employees be submitted to the

respective reporting authorities and not the EACC.

103. Additionally, the TSC submitted that sub-clause (4)(c) be deleted as it amounts to a violation
of privacy contrary to Article 3l of the Constitution.

104. The Parliamentary Service Commission proposed amendment of the clause to allow the

responsible commission or reporting authority to be responsible and enforce compliance with
declaration of income, asset and liabilities and report on non-compliance measures to EACC.

Further, it proposed that the clause be amended to allow a public officer to only declare

incomes, assets and liabilities of a spouse that are in joint names of the spouses.

Committee Observation

105. The Committee did not agree with the proposals. The Committee noted that the Constitution

contains a specific Chapter on Leadership and Integrity which applies to all State and public

officers' The Constitution further establishes three arms of government and Commissions and

independent offices that are not subject to the direction or control of any other entity. As

such, the proposal in the Bill for the EACC to administer the legislation on conflict of
interest is derived from Chapter Six of the Constitution and does not affect the independence
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of the institutions established by the Constitution and the public and State officers who serve

in the institutions.

106. Additionally, the Committee noted that the requirement to include information to a change in

the marital status of a public officer in their declarations is to allow the EACC to interrogate

the extent to which the conduct of a public officer and the persons within the definition the

officer's "family" complies with the requirements of the Bill and the Constitution.

Clauses 32,33 and 34

107. The Office of the AG, IEBC, EACC, NLC ODPP and Transparency International noted

a numbering error in the sub-clauses under Clauses 32,33 and 34 of the Bill.

108. The LSK submitted that the timeline for declaration provided under Clause 32(l) of the Bill

is too short and inadequate to determine the financial liquidity of a person. Hence, it

proposed that the clause be amended to increase that period from one year to three or five

years.

109. The TSC proposed that Clause 32(a\ be amended to provide that a public officer files the

final declaration thirty days prior to exit as opposed to after ceasing to be a public officer to

allow the reporting entity to enforce the provision.

110. Transparency International proposed amending Clause 33(1) of the Bill to have the

reporting authority analyse, process and verify the declarations alongside the EACC.

lll.The NPSC submitted that the declaration referred to in Clause 34(1) excludes wealth

declaration as it contains personal information subject to the right to privacy. It added that the

consent of a public officer should be sought when such private information is to be shared in

accordance with the Data Protection Act, 2019.

112. On Clause 34(8), the NPSC submitted that the enforcement agency referred to in the clause

be defined to specifically provide for a person employed by the EACC and not all

enforcement officers generally. It also proposed the deletion of the words "unrestricted

access to the disclosures with" and replacement with "reasonable access upon request on

notice to reporting entities". It noted that the right to privacy and access information should

be managed through transparent, accountable and lawful means.

Committee Observation
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I13. The Committee agreed with the proposals relating to the numbering errors identified in
Clauses 32,33 and 34 of the Bill.

114. The Committee, however, did not agree with the other proposals by the LSK, TSC, NPSC

and Transparency International relating to the three Clauses. The Committee notes that save

for the entity to which reporting is made, the proposals in the Clauses are modelled on the

wealth declaration model that is currently followed under the Public Officer Ethics Act,

2003. No compelling justification has been provided to alter this model. Additionally, the

proposal for dual scrutiny by the EACC and the entity in which a public officer serves may

lead to unnecessary duplication and hamper the realisation of the objectives outlined under

the Bill.

Clause 36

l15.The NLC proposed the deletion of the words "commits an offence" and substitution with
"will be subjected to administrative action for a maximum of two failures and/or violations

upon service with Notice of submission of Information". It noted that the clause as drafted is

extremely punitive and that an administrative action such as warning for a first failure

suffices. Further, that an offence can only take maximum effect after a maximum of two

violations or on the third violation and that proof of service of notice to the person is not

necessary.

Committee Observation

116. The Committee agreed with the view that Clause 36(2) is unnecessarily punitive and

noted that if further irregularly requires payment of fines to the EACC.

Clause 45

I 17. The TSC submitted that the clause be reworded to avoid abuse such that the power to take

any compliance measures by the Commission is exercised after due process including a fair

hearing.

Committee 0bservation
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ll8. The Committee agreed with the proposal. The Committee noted that it would be prudent for

the EACC to observe the various rights guaranteed under the Constitution, including the right

to fair hearing and fair administrative action.

Clause 48

I19. The IEBC and ODPP submitted that the clause does not provide the nature and procedure

for lodging complaints and investigations. It was its submission that the clause be amended

to provide that complaints be lodged attached with evidence to avoid filing frivolous

complaints and wasting the EACC's time.

120. The TSC proposed that the clause be amended in whole to avoid abuse by expounding it to

include other players in the justice sector including the National Police Service and the

Directorate of Criminal Investigations in the reporting process, providing the procedure

through which information may be processed, and the modalities of investigations.

l2l.The Parliamentary Service Commission proposed that the clause be amended to allow

investigations by the responsible commission or reporting authority for complaints of

contravention of the provisions of this Act and the responsible commission or reporting

authority to report its finding with recommendations within a prescribed period to EACC.

Committee Observation

l22.The Committee did not agree with the proposals. The Committee noted that the Clause as

read together with clause 49 outlines a comprehensive procedure for the lodging of

complaints and the manner in which they are to be processed.

Clause 49

l23.The TSC was of the view that Clause 49, as drafted, is pre-emptive and thus, should be

amended to provide for some form of preliminary inquiry to determine whether a conflict of

interest is apparent or not.

l24.Transparency International proposed that sub-clause (2) be amended to allow a timeline

within which complaints ought to be addressed after acknowledgement of the complaint.

Committee Observation
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125. The Committee did not agree with the proposals. The Committee noted that the Clause as

read together with clause 48 outlines a comprehensive procedure for the lodging of
complaints and the manner in which they are to be processed. Given the nature of
investigations relating to leadership and integrity and cautious not to unduly fetter the

investigations, the Committee noted that it would be imprudent to prescribe a timeline for the

conclusion of the investigations by the EACC.

Clause 50

126.The Judiciary stated that suspension of public officers under investigation for breach of the

proposed Act, as provided for under Clause 50, conflicts with Article 168 of the Constitution

which outlines a different procedure for handling investigations against judicial officers and

staff of the Judiciary. Thus, it submitted that the Clause be amended to ensure further clarity
and to avoid conflict with the Constitution and Judicial Service Act, 2011.

127 . The TSC also submitted that the clause on suspension from office is subject to abuse and

should instead be subjected to the provisions of law governing the operations of the reporting

authorities and other statutes.

128. Transparency International proposed the addition of the phrase "unless the person is

charged in accordance with Section 5l(lXd)" to Clause 50 (2) to align it to Section 62(l) of
the Anti-Corruption and Economic Crimes Act, 2003.

l29.The NLC proposed the addition of the words "may be suspended on full pay" to Clause

50(1) to avoid a declaration of guilty until proven innocent.

130. The Parliamentary Service Commission proposed that the suspension of a public official
pending investigations be done by the responsible commission or reporting authority where

there is a likelihood of interference with evidence, witnesses or the investigations.

Committee Observation

l3l. The Committee did not agree with the proposals. The Committee noted that the opening

statement of subclause (l) clearly subjects the operation of the Clause to the provisions of the

Constitution and any other written law. Article 168 of the Constitution would still be the

applicable provision to judges. Additionally, the Committee noted that the suspension

prescribed under the Clause is to operate pending the laying of charges against a public

officer.
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Clause 51

l32.The TSC proposed deletion of Clause 5l(2) on the grounds that recommendations from

EACC should not be binding instead, they should remain as best practices.

133. The ODPP recommended that the word "Prosecution" be substituted therefor with

"Prosecutions" as provided under Clause 5l(l)(d) of the Bill.

Committee Observation

134. The Committee did not agree with the proposal by the TSC. The Committee noted that

the Constitution mandates the Judiciary to hear and determine cases. As such EACC can

rightfully make an application to the High Court for appropriate orders for breach of

provisions of the Bill.

135. The Committee agreed with the proposal of the ODPP.

Clause 52

136. The TSC proposed amendment of Clause 52 to provide for a lesser fine as a penalty.

137. Transparency International proposed the introduction of an additional sub-clause (4) as

follows:

"A personwho has been prosecuted and.found guilly o/'an o/fence under this Act shall upon

conviction be disqualifiedfrom holding any other public of.fice. "

Committee Observation

138. The Committee did not agree with the proposals. The Committee noted that the general

penalty prescribed is adequate is a measure likely to deter public officers from engaging in

the conduct to which the Bill applies. The Committee further noted that Article 75 of the

Constitution clearly outlines the penalty that awaits a person who violates Chapter Six of

the Constitution will face.

Clause 54

l39.The ODPP proposed that Clause 54(1) be reworded to replace the words "is of public

interest" with "is in the public interest" to align it to Clause 54(2) of the Bill.

140. Transparency lnternational proposed the addition of a new sub-clause to provide for the

enhanced protection of whistleblowers and witnesses as follows:
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"A whistleblower, informant or a witness in a complaint or a cose of conflict o/'interest

shall not be intimidated or harassed for providing information to lqw enforcement

institutions or giving testimony in a court of law Every reporting institution and law

enforcement agency shall put in place reasonable mechanisms to protect the identity of
informants and witnesses. "

Committee Observation

l4l. The Committee agreed with the proposal by the ODPP to amend Clause 54(l) and insert the

correct phrase. The Committee was, however, of the view that the submission by

Transparency International on the protection of whistleblowers is adequately covered in

subclause (l).

Clause 55

l42.The Parliamentary Service Commission submitted that there is need to define what "good

faith" means in the context of the Act since the same can be open to numerous interpretations

despite grave impact of the intended legislation on public officials.

Committee Observation

143. The Committee noted that there is no definite and exhaustive definition of the phrase.,good

faith" and that this would be determined on a case-by-case basis by judicial authorities.

Clause 56

l44.The Office of the AG and TSC proposed the amendment of the clause to provide for a
clearer format for the compliance reports referred to therein to aid in the implementation and

enforcement of the conflict of interest legislation. The Office of the AG further stated that

the clause be deleted and substituted therefor with the following new clause:

"Every reporting entity shall, within six months after the end of the.financial year, file
compliance reports u,ith the Commission in the prescribed-for^."

Committee Observation

145. The Committee agreed with the proposal.

Clause 58
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146. The EACC stated that while Clause 58 of the Bill provides for the repeal of the Public

Officer Ethics Act, 2003 it does not sufficiently provide for a saving clause for the already

existing Codes of Conduct and Ethics developed under sections 5 and 6 of the Act.

l47.The IEBC and Transparency International proposed that the Public Officer Ethics Act,

2003 should not be repealed in its entirety since some of its key aspects have not been

adequately addressed in the Bill i.e. Part III of the Act on the general code of conduct and

ethics; the establishment of specific codes of conduct; performance of duties;

professionalism; no improper enrichment; acting for foreigners; care of property; giving of

advice; misleading the public; conduct of private affairs; sexual harassment; and reporting

improper orders.

148. The TSC also submitted that the Bill does not adequately cater to provisions of the Public

Officer Ethics Act,2003, particularly, on sexual harassment.

149. The PSC proposed that the Public Officers Ethics Act, 2003 should not be repealed. It noted

that the Act was enacted to operationalize Articles 7 and 8 of the United Nations Convention

Against Corruption aimed at promoting meritocracy in appointments in the public service.

150. The Parliamentary Service Commission submitted that the Bill has a nalrow and special

focus on conflict of interest leaving out other aspects of ethics in the public service which are

well covered under the Public Officers Ethics Act,2003.lt thus proposed that the Bill should

amend specific aspects of the POEA that relate to conflict of interest and preserve the POEA

as concerns other aspects of ethics in the public service that the Bill has left out.

Committee Observation

151. The Committee did not agree with the proposals. The Committee noted that majority of the

provisions contained in the General Code of Conduct and Ethics under the Public Officer

Ethics Act, 2003 were reproduced in the General Leadership and Integrity Code under the

Leadership and Integrity Act, 2012. The provisions of the Leadership and Integrity Act,2012

which are proposed for deletion in the Third Schedule to the Bill have been reintroduced in

the main body of the Bill. Additionally, the Committee noted that under the Leadership and

Integrity Act, 2012, all public bodies are under an obligation to formulate and publish

Specific Leadership and Integrity Codes in addition to the General Code.

Clause 59
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152. The ODPP submitted that Clause 59, as a saving clause, does not adequately provide for the

conduct of ongoing investigations and case pending before the court brought under Section

42 of the Anti-Corruption and Economic Crimes Act,2003 which it proposes to repeal.

153. The Judiciary submitted that the Bill does not contain a substantive clause that would anchor

the Codes of Conduct by responsible Commissions as currently provided for under Sections

5 and 6 of the Public Officer Ethics Act,2003. They urged Parliament to revise the Bill to
include a substantive clause empowering the JSC and other responsible Commission to
promulgate Codes of Conduct.

Committee Observation

154. The Committee agreed with the proposals by the ODPP on saving any ongoing investigations

and prosecutions in relation to offences that the Bill seeks to delete.

155. With regard to the submission by the Judiciary, the Committee was of the view that that

majority of the provisions contained in the General Code of Conduct and Ethics under the

Public Officer Ethics Act, 2003 were reproduces in the General Leadership and Integrity

Code under the Leadership and Integrity Act, 2012. The provisions of the Leadership and

Integrity Act, 20i2 which are proposed for deletion in the Third Schedule to the Bill have

been reintroduced in the main body of the Bill. Additionally, the Committee noted that under

the Leadership and Integrity Act,2012, all public bodies are under an obligation to formulate

and publish Specific Leadership and Integrity Codes in addition to the General Code.

Third Schedule: Consequential Amendments

l56.The KNUT submitted that Section42 of the Anti-Corruption and Economic Crimes Act,

2003 should not be deleted as it will amount to encouraging agents of public officers and

State officers to engage in activities that would cause conflict between the private interests

and official duty. It also stated that Section 62(2) of the Anti-Corruption and Economic

Crimes Act, 2003 should not be deleted as it is protected by the virtue that it does not apply

with respect to an office if the Constitution limits or provides for the grounds upon which a

holder of the office may be removed or the circumstances in which the office must be

vacated.

157' The KNUT further submitted that Section 2(2) of the Leadership and Integrity Act,2012
(LIA) should not be deleted as it emphasizes the change of title as stated in the Constitution.
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Additionally, the Union stated that Section 6(3) of the LIA should not be deleted because it is

integral that the POEA forms part of this Code.

l58.The KNUT noted that Section 59 of the Public Procurement and Asset Disposal Act,2015

(PPADA) should not be deleted as proposed in the Bill as it will encourage conflict of

interest in the discharge of official duties, hence encourage corruption. It thus, proposed that

the words "or a Board member of a committee or Board of that State organ or public entity"

under Section 59(a) and the words "an officer of that Public entity or State organ" under

Clause 59(b) be retained. It further noted that the words "himself and herself' under Section

2(a) of the PPADA should not be deleted.

Committee Observation

159. The Committee did not agree with the proposals. It noted that the consequential

amendments contained in the Third Schedule are integral to the shift to one legislation to

govern the issue of conflict of interest by public officers.
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

l60.Upon reviewing the Bill and the submissions received, the Committee made the following

observations:

a) The Title of the Bill may be misleading as to its contents and the matters that the Bill
seeks to regulate.

b) The Bill is aimed at regulating the conduct of public officers to enhance integrity in

the public service. However, it is important to strike a balance between the public

interest and the individual interests of the public officers to avoid imposing unjust

restrictions on the activities of public officers.

c) The Bill makes consequential amendments to delete section 42 of the Anti-

Corruption and Economic Crimes Act, 2003 without prescribing adequate saving

mechanisms for any offences with ongoing investigations or prosecutions under the

provision; and

d) The Bill seeks to repeal the entire Public Officer Ethics Act, 2003 without providing

clear guidance on the status of the provisions that have not been reintroduced

substantively in the Bill.

e) The Bill contains various typographical and cross-referencing errors. The Bill would,

therefore, require several amendments to 'clean up' the affected provisions.

D The public participation exercise highlighted the need to amend various provisions of
the Bill to correct grammatical errors; align the contents with the provisions of the

Constitution and written law and to include missing provisions for purposes of
clarity and completeness of the proposed legislation.
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CHAPTER FIVE

5 COMMITTEERECOMMENDATIONS

l6l.The Committee, having considered the Conflict of InterestBill (National Assembly No. l2 of

2023) and the submissions from members of the public and stakeholders, recommends that

the House approves the Bill with amendments as proposed in the Schedule of

Amendments.

SIGNED DATE...... 4,ol o73

HON. GEORGE GITONGA MURUGARA, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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CHAPTER SIX

6 SCHEDULE OF AMENDMENTS

l62.ln view of the observations made, the Committee proposed the following amendments to the

Bill:

(1) CLAUSE I

THAT' Clause I of the Bill be amended by deleting the words "and shall come into force

on such date as the Attorney-General may, by notice in the Gazette, appoint".

Rationale: To align the commencement of the Act with the provisions of Article ll6 of
the Constitution.

(2) CLAUSE2 ' 
,

THAT, Clause 2 of the Bill be amended-

(a) by inserting the following new definition in proper alphabetical sequence-

"conflict of interest" means a conflict between the public duty and private

interests of a public official, in which the public official has private capacity

interests that could improperly influence the performance of his official duties and

responsibilities;

(b) in the definition "family" by deleting the words "common-law partner" appearing

in paragraph (a) and (b);

(c) by deleting the definition "unexplained asset" and substituting therefor the

following new defi nition-

"unexplained asset" means an asset of a person whose value is

disproportionate to his or her known sources of income at or around that

time and for which there is no satisfactory explanation.

(d) by deleting the definition "public officer" and substituting therefor the following

new definition-

"public off'tcer" has the meaning assigned to it by Article 260 of the Constitution

(e) in the definition "relative" by deleting the words "common lay partnership"
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Rationale: To amend the definitions for purposes of uniformity, clarity and alignment

with the provisions of the Constitution and existing laws.

(3) CLAUSE 3

THAT Clause 3 of the Bill be amended in subclause (2)by-

(a) deleting paragraph (c) and substituting therefor the following new paragraph-

"(c) enhance integrity of public office and public confidence in the delivery of

public services;

(b) inserting the following new paragraphs after paragraph (e)-

"(f) enhance accountability to the public for decisions and actions by

public officers in execution of their duties;

(g) promote selfless service by public officers based solely on the public

interest;"

Rationale: for purposes of clarity and alignment of the objects of the Bill with the

provisions of Article 73 and 75 of the Constitution.

(4) CLAUSE 6

THAT, Clause 6 of the Bill be amended by inserting the following new paragraph

immediately after paragraph (i)-

"fi) Develop policies, standards, guidelines and promote best practices for the

management of conflict of interest."

Rationale: to empower the EACC with an additional function with regard to conflict of

interest

(s) CLAUSE e

THAT, Clause 9 of the Bill be amended in paragraph (b) by inserting the words "to the

reporting authority or Commission and comply with any directions to avoid the conflict"

immediately after the word "officer".

Rationale: To identify the entity to which a public officer is required to report any

conflict that arises during the discharge of his or her duties.
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(6) CLAUSE 1l

THAT, the Bill be amended by deleting Clause I I

Rationale: Declaration of conflict of interest in parliamentary debate is adequately

covered under the Parliamentary Powers and Privileges Act, 2015 and the County

Assemblies Powers and Privileges Act, 2017.

(7) CLAUSE 24

THAT, Clause 24 of the Bill be amended in subsection (2)(c ) by inserting the words

"subject to the provisions of the Access to Information Act, 2012" immediately after the

words "public".

Rationale: to expressly prescribe the manner in which the Register of Conflict of Interests

should be accessible to the public in line with the Access to Information Act, with

necessary safeguards

(8) CLAUSE 2s

THAT, Clause 25 of the Bill be amended by in subclause (1) inserting the following new

paragraph immediately after paragraph (b)-

"(c) engage in political activity that may compromise or be seen to compromise

the political neutrality of his/her office."

Rationale: to add the need for political neutrality in carrying out public duties.

(e) CLAUSE 28

THAT, Clause 28 of the Bill be amended by deleting the word "preceding" appearing

immediately after the word "immediately" and substituting therefor the word "after".

Rationale: to clarify the prohibition on the employment activities of a public officer

applies "after" they leave the public service.

(r0) CLAUSE 36

THAT, Clause 36 be amended by deleting subclause (2).

Rationale: To remove the requirement it imposes to pay criminal fines to the EACC.

(11) CLAUSE 4s
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THAT, Clause 45 of the Bill be amended by

(a) renumbering the existing provision as subclause (1);

(b) inserting the following new subclause immediately after subclause (l)-

"(2)ln issuing an order under subsection (l), the Commission shall observe the

right to fair hearing and fair administrative action."

(12) CLAUSE sl

THAT, Clause 5l be amended in subclause (l) (d) bV deleting the words "Public

Prosecutions" appearing immediately after the word "Director" and substituting therefor

the words "Public Prosecutions".

Rationale: To include the proper title of the DPP as provided in the Constitution.

(r3) CLAUSE s4

THAT, Clause 54 be amended in subclause (l) by deleting the words "is ofl'appearing

immediately after the words "if the disclosure" and substituting therefor the words "is in

the".

Rationale: To align the subclause with the phrase used in subclause (2).

(r4) CLAUSE s6

THAT, the Bill be amended by deleting Clause 56 and substituting therefor the following

new clause-

Reports by
reporting entities

56. Every reporting entity shall, within six months
after the end of the financial year, file compliance
reports with the Commission in the prescribed

form.

Rationale: To provide for a clearer format for the submission of compliance reports to aid

in the implementation and enforcement of the conflict of interest legislation.

(1s) CLAUSE s9

THAT, Clause 59 of the Bill be amended by inserting the following new subclause

immediately after subclause (3)
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"(4) Any criminal proceedings commenced under the provisions in the Third

Schedule proposed for repeal before the commencement of this Act shall be

continued."

Rationale: To save the conduct of ongoing investigations and case pending before the

court brought under Section 42 of the Anti-Comrption and Economic Crimes Act, 2003

which is proposed for repeal.
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Committee Observations
The committee considered the conflict of Interest Bill,2L23,submissions from members of the

public and stakehorders and made the foilowing observations:
a) That the Title of the Bill may be misleading as to its contents and the matters that the

Bill seeks to regulate.

b) That the Bill is aimed at regulating the conduct of public offrcers to enhance integrity
in the public service' However, it is important to strike a balance between the public
interest and the individual interests of the public officers to avoid imposing unjust
restrictions on the activities of public officers.



c) That the Bill makes consequential amendments to delete section 42 of the Anti-

corruption and Economic crimes Act, 2003 without prescribing adequate saving

mechanisms for any offences with ongoing investigations or prosecutions under the

provision; and

d) That the Bill seeks to repeal the entire Public Officer Ethics Act' 2003 without

providingclearguidanceonthestatusoftheprovisionsthathavenotbeen

reintroduced substantively in the Bill'

e) That the Bill contains various typographical and cross-referencing effors' The Bill

would, therefore, require several amendments to 'clean up' the affected provisions'

0 That the public participation exercise highlighted the need to amend various

provisions of the Bill to correct grammatical errors; align the contents with the

provisions of the Constitution and written law and to include missing provisions for

purposes of clarity and completeness of the proposed legislation'

Committee Recommendations

TheCommittee,havingconsideredtheConflictoflnterestBii'i|Q'lationalAssemblyNo.l2of

2023)and the submissions from members of the pubric and stakeholders, recommends that the
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9. Mr. Titus Gitonga
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12. Mr. Cavin Anyuor
13. Mr. James Nombi
14. Mr. Peter Leley
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1. Mr. Douglas Katho
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AGENDA
L Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Matters arising
5. Bills;

Public hearing from stakeholders on the Conflict of Interest (Amendment) Bill, 2023
6. Any Other Business
7. Adjournment/ Date of the Next Meeting

MIN.NO/DC/JLACl2023l4l0z PRELIMINARIES

The meeting was called to order at thirty minutes past ten o'clock by the Chairperson followed
by a word of prayer from the Chairperson and theriafter Members oi the Commiuee introduced
themselves.

MIN.No/DClJLACl2023t4tt: ADoprIoN oF THE AGENDA

The agenda was adopted having been proposed by Hon. Aden Daud, EBS, Mp and seconded by
Hon. Mutuse Eckomas Mwengi, OGW, Mp.

MIN.NO/D C I JL AC 12023 I 412 : CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.
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M I N. NO/D C I JLAC I 2023 I 41 3: PUBLIC HEARING FROM STAKEHOLDERS
ON THE CONFLIGT OF INTEREST
(AMENDMENT) BILL, 2023:

MZALENDO

Mr. Philip Gichana appeared before the Committee and submitted that:
The Commencement clause the Bill shall come into force on such a date as the Attorney
Genera! may by notice in the Gazette, appoint.
Mzalendo proposed the deletion of the referenced statement and propose that the
commencement of the Bill be guided by Article 116 of the Constitution.
Clause 2. Definition of unexplained asset makes reference to, Mr. Philip informed the
meeting that the definition is limiting especially in the scope of what the Act is intended to
achieve as it would require someone to have been reasonably suspected of corruption or
economic crime.
Ctause 17. Every reporting authority shall maintain a register of gifts and donations,

Mzalendo Trust proposed an insertion of a penalty Clause on the responsible person for
failure to keep the register for purposes of compliance.
Maintaining a register of conflict of interest and ensuring it is open to the public for
inspection, Mzalendo Trust proposed an insertion to the Clause to specifically provide for
ways in which the register is to be made open to the public to include compliance of the
Access to lnformation Act if a request is sought and other online official channels like
website.

LAW SOCIETY OF KENYA
Mr. Collius Odhiambo appeared before the committee and submitted:
Under section 10, Mr. Collius suggested that this section be amended to provide for the
penalty for the offence committed.
Under section 16(3), Mr. Collius proposed that this section be amended to dictate that a
declaration shall be made only during suspicious circumstances of gifting.

Under Section 32(1) he suggested that this section be amended to increase the

financiat period that dectaration should be made for three or five years' prior attachment.

Under section 36, Mr. Collius proposed that this section be amended to provide for the
penalty spelled out under this section.
Under section 37, Mr. Collius proposed that this section be amended to provide for the
penalty spelled out under this section.
Under Section 48, Law Society of Kenya proposed that this section be amended to

provide that comptaints should be lodged attached with evidence to avoid filing of

frivolous complaints and wasting of the commission's time.

OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTION
Ms. Dorcus Oduor appeared before the Committee and submitted that:
The meeting was informed that family has been defined in the current bill to also include

common- law partner and there is no law in Kenya that defines what a common-law
partner is.
Under Clause 59, to insert a saving and transitional provision for Clause 42 of the Anti-
Corruption and Economic Crimes Act (ACECA) - which is proposed to be repealed by



T

clause 1 9 of the conflict of lnteres t Bll, 2023, this is due to the fact that there are ongoinginvestigations and 91s^": pending before court where persons have been charged undersection 42 of the ACECA which is proposed to be repeared.
Under clause 25(1) on political neutrality to align ihe clause with Article zr(2) of theconstitution' the meeting was informed th;t Articl; 77e)of the constitution indicates thatany appointed state officer shall not hold office in a political party yet clause 25 gives anexemption to cabinet Secretaries and members of the couniy exJ*tir. committee.Under section26(1)(c) ,Ms. Dorcus proposes to amend or provide for exemptions thesection seems too wide as to cover'p.rohibitions against social .ortriortions by officersfor welfare purpg:9.s for collegues such as medical bills and burial contributions.Under section 36(2) the committee to consider rewording the same for payment of finesto commission may be challenged for being a judicial fuiction wrricrr should be done bythe Courts.

TEACHERS SERVICE COMMISSION
Mr' Cavin Anyuor appeared before the committee and made the following submissions:Under preliminary ryi cavin proposed gainful employment as defined is narrow andrestrictive' The meeting was infoimed thiat gainful 'employment 

should refer to steadyallowance arising.out olsteady employment ;;;;i.g the employee will have steady workand payment to allow self-sufiiciency.
The Committee in defining conflict oi lnterest in Preamble to delete the word ,,perception,,
in section B(b) as it is subject to abuse and define what constitutes conflict of interest bothdirectly and indirecfly.
It/r' cavin informed the committee to add the constitutionat commissions as part of thereporting entity
The meeting was also informed that clarification on the nature of gifts referred therein,that you may exclude gifts awarded 

to oryn emptoye"s e.g. for exemplary performance.Under section 51(2) to delete provision for the ,"Lorrundation from EACC shoutd notbe binding, they should remain as best practices.

ETHICS AND ANTI.CORRUPTION COMMISSION
Mr. Abdi lVlohammed appeared before the committee and submitted:
Under section 28 to substitute the word "preceding; *itt, the word ,,after,,.
Under section 32,33 and 34 there is a numbering Lrrol. in all the subsections providedunder the said sections.
Under section 58 there is need to provide a saving clause for the codes of conduct andEthics developed pursuant to sections 5 and o of t-he public ofticer Ethics Act (poEA).

NATIONAL POLICE SERVICE COMMISSION
The National Porice service commission submitted that-
Under section B(b) 'perceived' is a not an objectiru ,"u.rre, therefore there should beactions or omissiol. by the public officer ilral give ractual indication of influence on theimpairment of ability
Under section B(c) , the commission proposes to delete 'has interests, and rephrase as'pursue interests that conflict with the duties of the pruri. officers,.



a

Under section 13(1) the Commission proposes to qualify 'interests of another
person'to read the' private interests'
Under Section 15, the Commission proposes to delete this subsection as the
receipt of an offer does not indicate any action/omission in the conduct of the
public officer to act for private interests and could be unsolicited.
The Commission further added that, the Bill should be cognizant of the impact
of the Bill to limit:
Transparency and whistleblowing policies of reporting entities
Witnesses who have exited public entities but have primary evidence to
issues of their former reporting entities
The Commission should have a data protection policy that has been
subjected to stakeholders and public participations
The impact on Court officers who have an oath of duty to advance
constitutionalism and rule of law through public interest litigation.

MlN. NO/DClJLACl2023l414: ADJOURNMENT

There being no other business, the meeting was adjourned at two o'clock.
The next meeting will be held on notice.

DATE:.Q %#SIGNED..
(cHATRPE H MURUGARA GEORGE GITONGA, MP)
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Public hearing from stakeholders on the Conflict of Interest (Amendment) Bill, 2023
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MIN.NO/DC/JLACl2023l405z PRELIMINARIES

The meeting was called to order at ten o'clock by the Chairperson followed by a word of prayer
from the Chairperson and thereafter Members of the Commiitee introduced themselves.

MIN.NO/DC(JLAC|20231406: ADoprIoN oF THE AGENDA

The agenda was adopted having been proposed by Hon. Aden Daud, EBS, Mp and seconded by
Hon. Mutuse Eckomas Mwengi, OGW, Mp.

MIN.NO/D C I JL AC 12023 I 407 z CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.



MIN.NO/D C I JL AC I 2023 I 408 z BRIEF ON THE CONFLICT OF INTEREST
B[LL,2023

The Legal Counsel informed the Members THAT_
l. The Bill is a government Bill sponsored by the Leader of the Majority Parfy. It seeks to repeal

and replace the Public Officer Ethics Act, 2003 and establish a framework for managing

conflicts of interest in the discharge of public duties under the general supervision of the Ethics

and Anti-Comrption Commission.

2. The Members were taken through the Bill clause by clause, the Legal Counsel stated the

following:

i. Clause 3 of the Bill outlines the objectives of the legislation as promotion of objectivity
and impartiality in official decision making; ensuring that the integrity of decision makers

is not compromised by private interests; enhancing public confidence in the delivery of
public services; providing a framework for the regulation and management of real,

apparent or potential conflict between public interest and private interest; and providing

an institutional framework for the management of conflict of interest.

ii. Clause 5 of the Bill provides for the administration of all aspects of the legislation to the

Ethics and Anti-Comrption Commission. Under Clause 6, the Commission is mandated,

among others, to institute proceedings for the forfeiture of undeclared or unexplained

assets.

iii. Part III (Clauses 8-29) of the Bill defines the nature and extent of conflict of interest and

the attendant obligations on public officers. Public officers are under an obligation to
avoid conflict of interest generally (Clause 9) and specifically with regard to decision-

making (Clause 10); participation in legislative proceedings (Clause 11); preferential

treatment (Clause 12); use of official information (Clause 13); use of their influence

(Clause 14); receiving offers of employment (Clause 15); receiving and giving gifts
(Clause 16 and 17); accepting complimentary treatment (Clause 18); engaging in public
procurement (Clause 19); ownership of private entities (Clause 20); recruitment of
persons into the public service (Clause 21); outside employment (Clause 23); political

neutrality (Clause 25); and public collections (Clause 26).

iv. Clause 22 of the Bill precludes public officers from entering into any arrangement

intended to conceal a conflict of interest while Clause 27 of the Bill restricts former

public officers from acting for or against the entity in which they were previously

employed until the lapse of two years from the date of their termination. The Commission

may, under, Clause 29, waive this restriction upon written application on the grounds,

inter alia, that an officer was not directly involved in the decision-making over the matter

in issue. Contravening the restrictions prescribed with regard to the specific conflict of
interests constitute offences.



v. Clause 24 of the Bill obligates all public entities to maintain a public register of conflicts
of interest in which the conflicts must be particularized.

vi. PART IV (Clauses 30-47) of the Bill contains Compliance Measures. Under the Bill, a
public officer is under a duty to recuse themselves from any proceedings in which they
are in a conflict of interest, formally record the nature and details of the conflict and file a
declaration of the recusal with the EACC within sixty (60) days. Under Clause 3l and 32
of the Bill, a public officer is required to file, with the EACC, a declaration of income,
assets and liabilities within thirty (30) days of employment, biennially, and within thirty
(30) days of ceasing to be a public officer.

vii. Clause 33 of the Bill mandates the Commission to analyse all declarations made and to
ascertain their completeness and correctness and whether they raise any possible issues of
conflict or contain any discrepancies or inconsistencies. The Clause allows the EACC to
seek clarif,rcations within six (6) months of the filing of a declaration.

viii. Clause 34 of the Bill provides for access to the declarations filed with the EACC upon
satisfying the Commission of a legitimate interest in the declaration. Clause 34(2) allows
law enforcement agencies unrestricted access to the declarations. The Clause precludes
any person who has obtained access to the records from disclosing the contents of such
records without the prior written authority of the Commission. A person who contravenes
this requirement for confidentiality is liable, upon conviction, to a fine not exceeding one
million shillings or a term of imprisonment not exceeding two years, or both the fine and
imprisonment.

ix. Clause 35 of the Bill provides for the retention of information submitted to the
Commission under the Bill for a period of at least five (5) years after a person exits the
public service.

x. Clause 38, 39, 40, 41, 42, 43 and 44 of the Bill provide for the obligation on a public
officer to divest private interests that would place an officer in a position of conflict; the
manner in which one may divest such interests and the assets exempted from the
mandatory divestiture. Under the Bill, a public officer may elect either to sell their
interests in an arms-length transaction or establish a Blind Trust in which the officer has
no direct control over within ninety days of appointment or employment. Only charged
assets and assets of minimal value may be exempted from the requirement.

xi. Clause 47 of the Bill obligates the EACC to develop and publicise in the Kenya Gazette
the administrative mechanisms for the implementation of the Compliance Measures
outlined under Part IV within twelve (12) months of the passage of the Bill.

xii. PART V (Clauses 48-51) of the Bill contain provisions on complaints and investigations.
Under Clause 48, a public officer who is under investigation must be informed of the
allegations and afforded an opportunity to make representation on the matter before
conclusion of the investigations. A State or public officer may be suspended from office
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xiii.

xiv.

xv.

xvi.

xvii.

xviii.

pending the investigation or determination of any allegations made against the officer
under Clause 50 of the Bill. In terms of recommendations, Clause 51 of the Bill allows
the EACC to either recommend disciplinary action against a State or public officer;
appropriate measures to ensure compliance with or cessation of further violation of the
provisions of the Bill; or prosecution by the Director of Public Prosecutions. The
provision further allows the EACC to apply to the High Court for an appropriate order to
compel the implementation of its recommendations.

PART VI of the Bill contains miscellaneous provisions. Clause 52 of the Bill levies a
general penalty for offences under the Act where a convicted person is liable to a fine not
exceeding four million shillings or imprisonment for a term not exceeding ten years, in
the case of a natural person; or a fine not exceeding ten million shillings in the case of a
body corporate. Where the conduct that constitutes an offence under the Bill results in a
quantifiable benefit or loss, or both a benefit and a loss, an additional mandatory fine of
two times the amount of the benefit, loss, or benefit and loss is to be added to the
prescribed fine.

Clause 54(4) precludes persons from providing false information that is maliciously
intended to injure another person to the Commission. A person convicted of providing
false information is liable to a fine not exceeding five hundred thousand shillings or
imprisonment for a term not exceeding three years, or both the fine and imprisonment.

Clause 56 of the Bill obligates every reporting entity to file compliance reports in the
prescribed form.

Part VII (Clause 58-60) of the Bill contains provisions on the repeal and saving of the
Public Officer Ethics Act,2003 and consequential amendments.

Clause 58 repeals the Public Officer Ethics Acq 2003 while Clause 59 saves the
obligations undertaken by the existing "responsible Commissions" under the Act until the
development of the administrative provisions established under the Bill by the EACC.
Under the provision, a public officer shall be required to divest any private interests that
place the officer in a position of conflict within twenty-four months of the
commencement of the provisions of the Bill.

Clause 60 of the Bill amends the Public Procurement and Asset Disposal Act, 2015, the
Leadership and Integrity Act, 2012, the Ethics and Anti-Comrption Commission Act,
2071, and the Anti-Comrption and Economic Crimes Act,2003 in the manner outlined in
the Third Schedule to the Bill.
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MIN. NO/DC/JLACI2OZ3I4O9z PUBLIC HEARING FROM STAKEHOLDERS oN
THE CONFLICT OF INTEREST (AMENDMENT)
BILL,2023:

ATTORNEY GENERAL
The meeting was informed that the Attomey General was out of the country and therefore unable
to attend the public hearing. The Office of the Attorney General was to send a letter reporting on
the same and requesting for the meeting to be rescheduled to a later date.

Committee Resolution
1. The Committee resolved that the Electoral Law and Governance Institute for Africa

(ELGIA) will be invited to come up with a comprehensive electoral reforms pathway
toward 2027 elections.

2. The Chair invited the stakeholders for a two-day engagement to receive acceptable
submissions on the Conflict of Interest Bill and further informed the Transparency
International Organization to meet costs related to its participation in the meeting.

MIN.NO/DC/JLACl2023l4l0: ADJOURNMENT
There being no other business, the meeting was adjourned at thirty minutes past ten o'clock. The
next meeting will be held at eleven in the same venue.

SIG DArE : ... I 6 .--9?.:.*?e?...
oN. GARA GEORGE GITONGA, MP)(
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THE CONFLICT OF INTEREST BILL,2023

ARRANGEMENT OF CLAUSES

Clause

PART I-PRELIMINARY
1-Short title and commencement.

2-Interpretation.

3-Objects of the Act.

4-Application of the Act.

PART tr-ADMINISTRATION
5-Administration of this Act.

6-Functions of the Commission.

7-Powers of the Commission.

PART III-{OIYFLICT OF INTEREST

8-Conflict of interest.

9-Obligation to avoid conflict of interest.

l0-Conflict of interest in decision making.

I I -Pafticipation in proceedings before Parliament or
county assembly.

t2 - keferen ti al treatment.

l3-Misuse of official information.

l4-Undue influence.

l5-Offers of outside employment.

16-Gifts and other benefits.

l7-Register of gifts.

I 8 - Complimentary treatment.

I 9 - Contracts with public entities prohibited.

20-Acquisition of interest in partnerships and private
companies.

21 -Conflict in recruitment.
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22-Collusion by public officers to conceal conflict of
interest.

23 -Restricted gainful employment.

24-Register of conflict of interest.

25 - Political neutrality.

26 - Public collections.

27 -Prohibitions after leaving office.

28 - Prohibition against representing people before
reporting entities.

29-Exemption of former public officers.

PART TV - COMPLIAI\CE MEASURES

30-Duty to recuse.

3l -Declaration of income, assets and liabilities by public
officers.

32-Timelines for declaration.

33-Clarification.

34 - Access to declarations.

35 -Retention of information.

36-Failure to submit information.

37-False information.

38-Divestiture.

39 -Methods of divestment.

40-Blind trust requirements.

4l -Confirmation of blind trusr or sale.

42 - Confidenti ality of divestmenr.

43-Assets given as security.

44-Assets of rninimal value.

45-Compliance orders.

46-Report on compliance with orders of the Commission.

47 - Publ ication of administrative mechan isms.
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PART V-COMPLAINTS AND CONDUC"T OF
NWESTIGATIONS

48-Iodging of complaints and investigations

49-Right to decline commencement of investigations.

S0-Temporary vacation of office.

5l -Recommendations of the Commission.

PART VI-NIISCELLANEOUS PROYISIONS

52-General Penalty.

53-Confidentiality.

54-Protection of person making disclosure.

55 -Protection from liability.

56-Reports by reporting entities.

57-Regulations.

PART VU-REPEALS, SAVTNGS AND
TRANSITIONAL PROYISIONS

58-Repeal of Act No.4 of 2003.

59 - Transitional provisions .

60 - Consequential amendments.

FIRST SCIIEDTJLE

['oRM 1

SECOI{D SCIIEDTJLE

REGISTRABLE INTERESTS

TTIIRD SCIIEDULE

CONSEQIIENTIAL AMENDMENTS
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THE CONFLICT OF INTEREST BILL, 2023

A BiIl for
AN ACT of Parliament to provide for the management

and regulation of conflict of interest and for
connected purposes

ENACTED by the Parliament of Kenya, as follows-
PART I-PRBLIMINARY

-^{OThis 
Act may be cited as the Conflict of Interesr

'?pl"M23,and+hal|+ome into force on such date as the

. t Attomey-Generafnmy, by notice in the Gazette, appoint.

,P .2. In this Act, unless the context otherwise
requlres-

"accounting officer" has the meaning assigned to it
under section 2 of the Public Finance Management Act,
20t2;

"Commission" means the Ethics and Anti-Corruption
Commission established under section 3 of the Ethics and
Anti-Comrption Commission Act, 201 1;

"complimentary treatment" means a treat offered free
of charge as a favour or out of courtesy by a person who
has significant official dealings with a public entity and
includes offers for travel, holiday, hospitality, training,
scholarship or medical treatment;

"family" means-
(a) the spouse, common-law partner, dependent child

or parent of a public officer;
(b) a dependent child of the spouse or common-law

partner of a public officer; or
(c) a parent of the spouse or common law partner of a

public officer;
"gainful employment" means work that a person

pursues and performs for money or other form of
compensation or remuneration ;

"official duty" means any task that a public officer is
mandated to perform within the specific scope of his
employment as defined by a contract of employment, an
Act of Parliament or the Constitution;

Short title and
commencement.

lnterpretation

No. l8 of20l2.

No.22of20ll
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"private interest" means a personal benefit, privilege,
exemption or advantage that a public officer or a person
affiliated to a public officer may gain from the office that
the public officer holds and which may influence the
judgement of a public officer in the exercise of a public
duty, but does not include interest in a decision or matter
that-

(a) is of general application;

(b) affects a public officer as a member of a broad
class ofpersons; or

(c) concerns the remuneration or benefits received by
virtue of being a public officer;

"public officer" means any person who renders
government services, whether appointed or elected, full
time or part time or pennanent or temporary, and includes a

state officer and a member, employee, consultant or
volunteer of a reporting entity;

"rplative" means a person who is related to a public
officer by birth, marriage, cornmon law partnership,
adoption or affinity and includes a public officer's father,
mother, son, daughter, brother, sister, uncle, aunt, great
aunt, great uncle, first cousin, nephew, niece, husband,
wife, grandfather, grandmother, grandson, granddaughter,
father-in-law, mother-in-law, son-in-law, daughter-in-law,
brother-in-law, sister-in-law, stepfather, step-mother,
stepson, stepdaughter, stepbrother, stepsister, half-
brother, half-sister, or who is the grandfather or
grandmother of the spouse of the public officer;

"registrable interests" means the interests set out in the
Second Schedule;

"reporting authority" in relation to a public ofificer,
means an office or body that is responsible for a public
officer for the purposes of this Act and includes an

accounting officer, a person who exercises executive
control over the resources of the entity or any office or
entity exercising a function delegated by the Commission;

"reporting entity" means -
(a) a state organ;

(b) the national government or any organ or
department of the national government;
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(c) a county government or any organ or department
of a county government;

(d) a state corporation within the meaning of State
Corporations Act;

(e) a public school within the meaning of the Basic
Education Act,2013;

(f) a public university within the meaning of the
Universities Act, 2Ol2:

(g) a company owned by the National Government or
a county government;

(h) a body that uses public assets in any form of
contractual undertakings including public private
partnerships;

(i) a company in which the national or county
government has controlling shares in accordance
with section 125 of the Companies Act, 2015;

0) a college or other educational institution
maintained or assisted out of public funds;

(k) an entity which renders a service involving the
collection or administration of a levy, fee or funds
authorized by legislation;

(l) any entity that uses public money in the delivery
of government prograrnmes or services, whether
for profit or not;

"significant official dealing" means an engagement
with an entity by a public officer at a level which, in
ordinary circumstances, and taking into account the totality
of the circumstances, would be construed as capable of
influencing the decision of the public officer in relation to
the entity, including-

(a) engagement as an employee or agent of an entity;

(b) undertaking a consultancy for or on behalf of an
entity;

(c) rendering of advice to an entity, whether directly
or indirectly, and whether formally requested or
not;

Cap.446
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(d) any dealing with an entity in a contractual
relationship for supply of goods, senvices or
works; or

(e) any engagement where the public officer exercises
regulatory or oversight functions over the affairs
of the entity, in whatever form.

"undeclared asset" means any asset that is not
disclosed in the prescribed umrlner in any declaration year;

"unexplained asset" has the meaning assigned to it in
the Anti-Comrption and Economic Crimes Act,2003; and

"windfall gain" includes unexpected income which
may result from inheritance, lottery prizes, gambling
winnings, payroll bonuses, proceeds from insurance claims,
settlement from lawsuits, discoveries from treasure hunting
or bounty rewards.

3. (I) The ob.iect of this Act is to provide for the
nranagement of conflict of interest in the discharge of
official duties.

(2) Without preiudice to the generality of sub section
(l ), the objects of this Act are to-

(a) promote objectivity and impartiality in official
decision making;

(b) ensure that the integrity of decision makers is
not compromised by private interests;

(c) enhance public confidence in the delivery of
public services;

(d) provide a framework for the regulation and
management of rea[, apparent or potential
conflict between public interest and private
interest; and

(e) provide an institutional 'framework for the
management of conflict of interest.

6 fnir Act shall apply to all reporting entities and
public officers.
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PART tr- ADMINISTRATION

5. This Act shall be administered by the Ethics and
Anti-Comrption Commis sion.

6. The functions of the Commission under this Act
shall be to-

(a) oversee the management of conflict of interest for
aII public officers;

(b) develop an effective system for reporting violation
of this Act;

(c) promote best practices and develop standards and
guidelines for the management of conflict of
interest;

(d) receive and process requests related to the
management of conflict of interest;

(e) conduct inquiries on matters of conflict of interest
and make recorlmendations to the relevant bodies;

(f1 provide advisory opinions on conflict of interest
on its own volition or on request by any person;

(g) conduct public awareness on the management of
conflict of interest;

(h) analyse, seek for clarification and verify conflict
of interest disclosures; and

(i) institute proceedings for forfeiture of undeclared
or unexplained assets.

7. The Commission shall, in the performance of its
functions under this Act, have the power to-

(a) summon witnesses and require them to-
(i) give evidence, orally or in writing, on oath or

on affirmation; and

(ii) produce any evidence or exhibits that the
Commission considers necessary;

(b) request for and obtain professional assistance or
advice from any person or organization as it
considers appropriate ;

(c) delegate to another person or body, by notice in
the Gazette, any of is powenl or functions under

Administration of
this Act.
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this Act in respect to classes of public officers
specified by the Commission and that person or
body shall be deemed to be responsible for the
administration and management of conflict of
intercst; and

(d) cooperate and collaborate with other public
entities or agencies, any foreign govenrments and
international or regional organlzations in the
management of conflict of interest and
enforcement of ttris Act.

PART III-CONTT.ICT OF INTEREST

E. A public officer is in conflict of inlerest if the
public officer-

(a) exercises an official power, duty or function to
further his private interests or the private interests
of another person or of his family, relative or
associate;

O) is in a situation where the private interests of the
public officer can reasonably be perceived to
impair or influence the public officer's ability to
act ob.iectively in the performance of an official
duty; or

(c) has private interests that could conflict with the
duties of the public officer in future.

9. A public officer shall-
(a) take reasonable steps to avoid any real, apparent

or potential conflict of interest in connection
with the official duties of the public officer; and

(b) disclose details of any private interest of the
public officer that affects the official duties of
the public officer.

10. (1) A public officer shall not make a decision or
participate in making a decision relating to the exercise of
an official power or the performance of a duty or function
if the public officer knows or reasonably should know that,
in the making of the decision, the officer would be in
conflict of interest.
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(2) A person who contravenes subsection (l) commits
an offence.

11. (l) Subject to the Constitution or any other
relevant written law a member of Parliament or a member
of a county assembly shall declare any direct pecuniary
interest or benefit of whatever nature in any-

(a) debate or proceeding in the relevant House of
Parliament or county assembly, as the case may
be;

(b) debate or proceeding in any committee of the
relevant House of Parliament or county assembly,
as the case may be; or

(c) transaction or communication which the member
may have with another person or other members of
the relevant House of Parliament or county
assembly, as the case may be.

(2) A Member of Parliament or a member of a county
assembly who makes a declaration under subsection (1)
shall not-

(a) participate in any deliberations in respect of which
the member has made the declaration; or

(b) use any information obtained by the member in the
discharge of the member's constitutional role to
advance the member's private interests.

(3) A person who contravenes subsection (l) or (2)
commits an offence.

12. (l) A public officer shall not, in the exercise of an
official power or in the performance of a duty or function,
grant a person, whether directly or indirectly, any special
consideration, treatment or advantage beyond what is
allowed by law or written policy.

(2) A person who contravenes subsection (l) commits
an offence.

13. (l) A public officer shall not, directly or indirectly,
use or allow any person under the officer's authority to use
any information that is obtained by the person in the course
of performing official duties and is not available to the
public to improperly further or seek to further the interest
of the officer or the interests of another person.
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(2) A person who contravenes subsection (l) commits
an offence.

14. (l) A public officer shall not use his position to
influence the decision of another person or another public
officer so as to fuither his private interests or the private
interests of another person.

(2) A person who contravenes subsection (1) commits
an offence.

15. (I) A public officer shall-
(a) not allow himself to be influenced in the exercise

of an official power or performance of a duty or
function by plans for or any offer of outside
employment; and

(b) disclose in writing to the reporting auttrority any
offer of outside employment that could place the
officer in a situation of conflict of interest, within
seven days of receiving the offer.

(2) A public officer who accepts an offer of outside
employment shall, within seven days of acceptance,
disclose his acceptance of the offer in writing to the
Commission and to the reporting authority.

(3) For purposes of this section "offer of outside
employment" means a formal proposal made to a public
officer to work for or privately do business with an entity
which has official dealings with the reporting entity in
which the public officer is serving.

(4) A person who contravenes subsection (l) or (2)
commits an offence.

16. (1) A public officer, a member of the officer's
family or a relative of the public officer shall not accept or
request a gift or a favour from a person who-

(a) has an interest that may be affected by the canying
out, or not carrying out, of the public officer's
duties;

(b) caries on regulated activities with respect to
which the public officer's organisation has a role;
or

(c) has a contractual or similar relationship with the
public officer's organisation.
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(2) Notwithstanding subsection (1), a public officer
may receive a gift given in an official capacity, provided
that the gift-

(a) is received as a nonnal expression of courtesy or
protocol;

(b) is within the customary standards that normally
accompany the public officer's position;

(c) is not monetary; or

(d) does not exceed such value as may be prescribed.

(3) Subject to subsection (2), if a public officer, a

member of the public officer's family or a relative of the
public officer accepts any gift or benefit, the public officer
shall, within forty-eight hours of acceptance of such gift or
benefit, or, if not on duty, within forty-eight hours of
resumption of duty, make a declaration of such acceptance,
giving sufficient details of the nature of the gift or other
benefit accepted, the donor and the circumstances under
which it was accepted.

(4) A person who contravenes subsection (1) or (3)
commits an offence.

17. Every reporting authority shall maintain a register
of-

(a) gifts received by public officers serving in the
reporting entity;

(b) gifts given by the reporting entity to public
officers; and

(c) donations received by the reporting entity for a

specific cause.

lE. (l) A public officer, member of the officer's
family or a relative of the public officer shall not accept
any complimentary treatment for any purpose unless the
complimentary treatment offered is required in his official
capacity or in exceptional circumstances.

(2) Where a public officer, member of the officer's
family or a relative of the public officer accepts a
complimentary treatment in the exceptional circumstances
referred to in subsection (l), the public officer shall, within
forty-eight hours of acceptance of the complimentary

Rcgister of gifrs.
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reatment, or, if not on duty, within forty-eight hours of
resumption of duty, make a declaration of such accePtance,
gving sufficient detail on-

(a) the nature of the complimentary E€atment
accepted;

(b) the donor; and

(c) the circumstances under which the complimentary
tneatment was accepted.

(3) A person who contravenes sub section (t) or (2)
comrnits an offence.

19. (l) A public officer shall not be a party to or
beneficiary of a contract for the supply of goods, works or
services with any r€porting entity.

(2) A public offrcer shall not be a party to or
beneficiary of a contract for the disposal of goods with any
reporting entity.

(3) A public officer shall not, in the exercise of official
Ix)wer, duty or function, award or influence the award of a
contract in which the officer has a private intercst.

(4) A person who contravenes any provision of this
section commits an offence.

20. (l) A public officer shall not acquire an interest in
a partnership, private company or any other legal entity that
is a party to a contract with the reporting entity in which the
public oflicer sewes, under which the partneoHp, private
company or legal entity receives a benefit.

(2) Subsection (1) shall not apply to interests acquired
through trading in the rcgulated financial markets provided
that the public officer shall not acquire contnolling shares in
the entity.

(3) A person who contravenes subsection (l) commits
an offence.

21.(l) A public officer shall not-
(a) participate in or influence a recruitment and

selection process in which the public officer has a
private interest; or
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(b) canvass for a candidate in a recruitment and
selection process in which the public officer has a
private interest.

(2) Subsection (l) shall not apply to appointment of
personal staff permitted to the public oflicer as may be
prescribed.

(3) A person who contravenes subsection (l) commits
an offence.

22.(l) A public officer shall not enter into an
arrangement with a public officer of another reporting
entity in furtherance of an action which would amount to
concealing conflict of interest.

(2) A person who contravenes subsection (t) commits
an offence.

23.(l) A public officer shall, while serving in a

reporting entity, not engage in ary other gainful
employment which-

(a) is inherently incompatible with the official duties
of the public officer;

(b) results in the impairment of judgment of the public
officer in the execution of official duties;

(c) results in conflict of interest; or
(d) the public officer is mandated to regulate or

exercise oversight.

(2) Where a public officer engages in gainful
employment which is not prohibited under ttris Act, the
officer shall, within thirty days of taking up the
employment, make a declaration of the employment in the
prescribed form and register the declaration with the
reporting authority and the Commission.

(3) A public officer shall not engage in any other
gainful employment without permission from the reporting
authority.

(4) A person who contravenes any provision of this
section commits an offence.

24. (l) The reporting authority of a reporting entity
shall maintain a register of conflict of interest in the
prescribed manner.
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(2) The regisrer referred to in subsecrion (1) shall-
(a) contain the particulars of the registrable interests

of a public officer set out in the Second Schedule;

(b) state the nature and extent of a conflict; and

(c) be open to the public for inspection.

25. (l) An appointed public officer, other than a
Cabinet Secretary or a member of a County Executive
Committee, shall not, in the performance of his duties-

(a) act as an agent for, or further the political interests
of a political party or political candidate; or

(b) manifest support for or opposition ro any political
interests of a political parff or political candidate.

(2) A person who contravenes subsection (l) commits
an offence.

26. (l) An appointed public officer shall not-
(a) solicit for contributions from the public unless the

President has, by notice in the Gazette, declared a
national disaster and allowed a public collection
for the purpose of the national disaster;

(b) participate in collection of funds from the public,
either as a collector or promoter in a way that
reflects adversely on the integrity and impartiality
of the public officer or interferes with the
performance of the of the duties of the public
officer; or

(c) use official social media platforms or his place of
work as a venue for soliciting or collecting funds.

(2) A public officer shall not use his official position
to solicit funds or coerce any person to contribute towards a
private fund collection.

(3) A person who contravenes subsection (1) or (2)
commits an offence.

27. (l) A former public officer shall not-
(a) act for or on behalf of any person in connection

with any specific proceeding, transaction,
negotiation or case in which the State is a party

t7t
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and with respect to which the former public officer
had acted for, or provided advice to the State;

(b) be engaged by or act for or against his former
employei for at least two years after ceasing to be

a public officer;

(c) use information obtained in his official capacity

and which is not available to the public to further
the interests of another person or entity; or

(d) accept any appointment to a board of directors of,
or employment with, a private entity with which
the puUtic officer had significant official dealings
during the period of two years immediately
preceding the termination of his service-

(2) The official dealings referred to in sub section (l)
(d), may be either directly on the part of the public ofFrcer

or through private affiliations.

(3) A person who contravenes subsection (l) commits
an offence.

28. Aformer public officer shall not, during the period

of two years immediately preceding the termination of
service represent, vouch for or defend any person, whether

for remuneration or not, before any reporting entity with
which the former public officer had direct and significant
official dealings.

29.(l) A former public officer ffiay, uPon making an

application in writing, be exernpted by the Commission

fiom the provisions of section 27 and 28, on the grounds

that-
(a) the fdrmer public officer was not directly involved

in debision making in the reporting entity;

(b) the former public officer had no access to

important policy information in the reporting
entity; or

(c) the former public officer possesses expertise that is
rare in the public service.

(2) The Commission shall, within ttrirty days from the

date of the application, in writing, communicate the

decision made to the former public officer who applied for
the exemption.
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PART IV-COMPLIANCE MEASURES

30. (1) A public officer shall recuse himself from any
discussion, decision, debate or vote on any matter in
respect of which the public officer would be in conflict of
interest.

(2) Where a public officer recuses himself under sub-
section (1)-

(a) the recusal shall be recorded in the minutes of the
transaction in question; and

(b) the public offiicer shall, wittrin sixty days after the
day on which the recusal took place, file a

declaration of the recusal with the reporting
authority and the Commission in the prescribed
form, providing sufficient details as to identify the
conflict of interest that was avoided.

31. (l) Every public officer shall submit to the
Commission a declaration of the income, assets and
liabilities of himself, his spouse or spouses and his
dependent children underthe age ofeighteen years.

(2) The declaration referred to under sub section (l),
shall be in Form I set out in the First Schedule.

(3) Notwithstanding the generality of subsection (1), a
public officer shall in a periodical or final declaration
provide information on any material change in, or changes
affecting any of the categories of income, assets or
liabilities in the schedule of mandatory declarations that
have occurred within the two year period prior to the
declaration.

(4) For purposes of this section, "material change"
means-

(a) at least twenty five percent increase or decrease in
the value of an income, asset or liability;

(b) the disposal or acquisition of an asset or liability;
(c) changes in marital status;

(d) appointrnent to or changes in directorships;

(e) changes in membership in companies or
partnerships and other legal entities howsoever
established; or

Duty to rccuse.
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(f) changes in membership in social associations,
societies, clubs, foundations or trusts.

32. (l) A public officer shall, within thirty days of
appointment as a public officer, submit an initial
declaration relating to his financial affairs for the period of
one year prior to appointment.

(3) Every public officer shall, once every two years
within the period of service, subrnit a declaration relating to
the financial affairs of the public officer as at 1o of
November of the declaration year, and such declaration
shall be made within the month of December next
following.

(4) A public officer shall, within thirty days after
ceasing to be a public officer, submit a final declaration
relating to his financial affairs as at the date he ceases to be
a public officer.

33. (l) Upon receipt of the declaration made under
section 31, the Commission shall analyse the declaration to
ascertain-

(a) its completeness and correctness;

(b) whether the declaration raises possible issues of
conflict of interest; and

(c) whether on the face of it, the declaration contains
any discrepancy or inconsistency.

(5) The Commission may, within six months of
receipt of a declaration, request, in writing, fbr clarification
from the public officer who submitted the declaration under
section 31.

(6) A public officer from whom clarification is sought
under sub section (2) shall, within fourteen days of receipt
of the request, provide the clarification to the Commission.

(7) A request for clarification may include a
requirement that-

(a) the omitted information be provided; or

(b) any discrepancy or inconsistency, including a
discrepancy or inconsistency arising out of the
omission, be explained or corrected.
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(5) The Commission may verify any information
provided in the declaration.

3{. (1) Any declaration made under this Acr shall be
accessible to any person upon making an application to the
Commission in the prescribed manner, if the applicant
satisfies the commission that he has a legitimate interest
and good cause in the furtherance of the objectives of this
Act.

(8) Notruithstanding subsection (l), a law enforcement
agency shall have unrestricted access to the disclosures and
compliance reports made by a public officer under this Act.

(9) A person who obtains information under
subsection (l), shall not publish or in any way make public
such information without prior written authority of ttre
Commission.

(10) A person who contravenes sub section (3)
commits an offence and shall on conviction be liable to a
fine not exceeding one million shillings or to imprisonment
for a term not exceeding two years, or both.

35. The Commission shall keep information collected
under this Act concerning a person for at least five years
after the person ceases to be a public officer.

36. (l) A public officer who tails to submit any
information required under this Act, within the prescribed
period, commits an offence.

(2) A reporting authority who fails to submit any
information required under this Act, within the prescribed
period, shall pay to the Commission a penalty of three
million shillings.

37. A public officer who submits information that the
public officer knows, or ought to know, is false or
misleading, commits an offence.

38. A public officer shall within ninety days after the
date of appointment or in the course of employment divest
any private interest that would place the public officer in a
conflict of interest situation.

_ 39. The private interests refened to in section 38 may
be divested by-
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(a) selling them in an arm's-length transaction; or

(b) placing them in a blind trust that meets the

requirements of section 40'

40. (1) A blind trust shall provide that-
(a) the assets to be placed in trust shall be registered

to the trustee unless they are in a registered

retirement savings Plan account;

(b) the public officer shall not have any power of
management or control over the trust assets;

(c) the trustee shall not seek or accept any instruction
or advice from the public officer concerning the

management of the assets;

(d) the assets placed in the trust shall be listed in a
schedule attached to the instrument or contract

establishing the trust;

(e) the term of any trust shall be for as long as the

public off,rcer who establishes the trust continues

to hold the office or until the trust assets are

depleted;

(O the trustee shall deliver the trust assets to the

public officer when the trust is terminated;

(g) the trustee shall not provide information about the

trust, including its composition, to the public

officer except for information that is required by

law to be fiied by the public officer and periodic

reports on the overall value of the trust;

(h) the public officer may receive any incom-e earned

by ihe trust and add to or withdraw from the

capital funds in the trust;

(i) the trustee shall be at arm's length from the public

officer and the Commission is to be satisfied that

an arm's length relationship exists;

0) tfre trustee may be-
(i) the public trustee;

(ii) a registered trustee; or

(iii) a listed company or a subsidiary wholly
owned by a listed company, including a trust

Blind trust
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company or investment comPany, that is
qualified to perform the duties of a trustee; or

(k) the trustee shall provide the Commission, on every
anniversary of the trust, with a written annual
report verifying the accuracy, nature and market
value of the trust, a reconciliation of the trust
property, the net income of the trust for the year
preceding, and the fees of the tnrstee, if any.

(2) Despite subsection (l), general investment
instructions may be included in a blind trust instrument or
contract but only with the prior approval of the
Commission.

(3) Oral investment instructions shall not be given
with respect to a contract or instrument that establishes a

blind trust.

41. A public officer shall submit to the Commission-

(a) a copy of any instrument or contract establishing a

blind trust; or

O) proof of sale of any asset, gift, inheritance or other
private interests that are the subject of divestment.

A2.T,lte Commission shall, unless othenvise required
by law, keep confidential any infonnation provided by a
public officer relating to a divestment under this Act.

43. (l) A public officer shall not be required to divest
an asset that has been given as security to a lending
institution.

(2) Despite subsection (l), a public officer shall-

(a) disclose to the Commission the discharge of the
secured asset referred to in subsection (l); and

(b) where the interests of the public officer in the asset

would place the officer in a conflict of interest
situation, take the necessary steps to divest the
discharged asset in accordance with this Act.

(3) A public officer shall not charge an asset in order
to defeat divestiture requirements under this Act.

(4) A person who contravenes sub section (2) or (3)
commits an offence.
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44. A public officer shall not be required to divest an
asset if, in the opinion of the Commission, the asset is of
such minimal value that it does not pose any risk of conflict
of interest in relation to the duties and responsibilities of
the officer.

45. The Commission may order a person, in respect of
any matter, to take any compliance measure that the
Commission considers necessary for the compliance with
this Act, including divestment or recusal.

46. A report on compliance with an order made by the
Commission under section 45 may contain a description
of-

(a) the asset or the interest and the method used to
divest it;

(b) the process to be put in place by the public officer
to effect the recusal; and

(c) the steps taken by the public officer to comply
with the order.

47.The Commission shall, within twelve months after
the commencement of this Act, develop and publish in the
G azette, adminis&ati ve mechani sm s for the i mplementation
of the requirements of this Part.

PART V_ COMPLAINTS AND CONDUCT OF
INMESTIGATIONS

4E. (l) A person who alleges that a public officer has
contravened any provision of this Act may lodge a
complaint with the reporting authority or the Commission
and the report shall be recorded in a register of complaints.

(2) The reporting authority or the Commission may
investigate the complaint and determine whether the public
officer has contravened this Act.

(3) A reporting authority or the Commission may
initiate an investigation on its own volition.

(4) A public officer who is under investigation under
this section shall be informed of the allegations made and
shall be given a reasonable opportunity to make a
representation relating to the issue before the investigation
is concluded.
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(5) A person who lodges a complaint against a public
officer shall be informed of any action taken or to bataken
in respect of the complaint.

(6) Where an investigation under this section is
initiated while the public officer is in office, the
in_vestigations may be continued even after the public
officer has ceased to be in office.

(7) The reporting entity or a reporting authority may
take disciplinary action against a public officer serving in a
reporting entity.

49. (l) Despite section 48, the Commission shall not
commence investigations if-

(a) the subject matter of the request does not disclose
an issue of conflict of interest under this Act;

(b) the subject matter of the request has been
adequately dealt with, or could more appropriately
be dealt with according to a procedure provided
for under another Act of Parliament; or

(c) the substance of the request is frivolous, vexatious
or made in bad faith.

(2) If the Commission declines to commence an
investigation, the Commission shall inform the person who
lodged the complaint and give reasons for the decision.

50. (l) Subject to the Constiturion and any writren
law, a State officer or public officer may be suspended
from office pending the investigation and determination of
allegations made against that officer where such suspension
is considered necessary.

(2) Despite sub section (1), the period of suspension of
a State officer or public officer shall not exceed ninety
days.

5f . (t) The Commission may, pursuant to an
investigation conducted under this Act-

(a) recommend to a public entity to take disciplinary
or other administrative action against a State or
public ofificer alleged to have contravened the
provisions of this Act;

Discretion in
invcstigations

Suspension from
office.

Recommendations
of the
Commission.
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(b) recommend to a public entity, appointing authority
or the public officer, to take such measures as may
be appropriate to ensure compliance with, or
cessation of further violation of, the provisions of
this AcU

(c) recommend to any other relevant public body to
take appropriate action against a state or public
officer, an associate to a state or public officer or a
company in which a state or public officer has a
controlling interest in; or

(d) recommend to the Director of Public Prosecution
the prosecution of a person who contravenes this
Act.

(2) Where a public entity, Appointing Authority or
public officer fails to implement the recommendations
under subsection (1) (a) (b) or (c), the Commission may
make an application before the High Court for appropriate
orders requiring the public entity, authorized officer or
public officer to comply.

PART VI_MISCELLANEOUS PROVISIONS

52. (l) A person who contravenes any provision of
this Act for which no penalty is provided shall, upon
conviction, be liable to-

(a) if the person is a natural person, a fine not
exceeding four million shillings or to a term of
imprisonment not exceeding ten years, or to both;
or

(b) if the person is a body corporate, a fine not
exceeding ten million shillings; and

(2) In addition to the penalty under subsection (l), the
person shall be liable to a further mandatory fine if as a
result of the conduct that constituted the offence the person
received a quantifiable benefit or any other person suffered
a quantifiable loss.

(3) The mandatory fine referred to in subsection (2)
shall be determined as follows--

(a) the mandatory fine shall be equal to two times the
amount of the benefit or loss described in
subsection (2); or

General Penalty
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(b) if the conduct that constituted the offence resulted
in both a benefit and loss described in subsection
(2), the mandatory fine shall be equal to two times
the sum of the amount of the benefit and the
amount of the loss.

53. The Commission or any person acting on its behalf
shall not, unless required by law, disclose any information
that comes to their knowledge in the performance of their
duties under this Act, unless the disclosure is, in the
opinion of the Commission, essential for the purposes of
carrying out its functions and exercising the powers
conferred on it under this Act or is required by any law
enforcement agency.

54. (l) A person shall not be penalized in relation to
any employment, profession, voluntary work, contract,
membership of an organization, the holding of an office or
in any other way, as a result of having made or proposed to
make a disclosure of information which the person obtained
in confidence in the course of that activity, if the disclosure
is of public interest.

(2) For purposes of subsection (1), a disclosure which
is made to a law enforcement agency or to an appropriate
public entity shall be deemed to be made in the public
interest.

(3) A person shall make a disclosure under subsection
(l) or (2) where such person has reasonable belief in the

veracity of the information.

(4) Any person who provides false information
maliciously intended to injure another person commits an

offence and is liable, on conviction, to a fine not exceeding
tive hundred thousand shittings or to imprisonment for a

term not exceeding three years, or to both.

(5) Disclosure of information under subsection (1) and
(2) shall be information on conflict of interest.

(6) For the purpose of this section, a person is
penalized if the person is dismissed, discriminated against,

made the subject of reprisal or other form of adverse

treatment or is denied any appointment, promotion or
advantage that otherwise would have been provided or any

other personnel action provided under the law relating to

Confidentiality

Protection of
person making
disclosurc.
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whistle blower,.ang rhe imposition of any such penalty in
contravention of this section shall be actionable as a tort.

55. No criminar or civil proceedings shalr lie against
the commission or any person actingl on behalf of the
commission, for anything done, reported or said in good
faith in the exercise of any po*er, or the pe.ror*ance of
any function of the Commission under this Act.

. . 56. Eu"ry reporting entity shall file compliance reports
with the Commission in the prescribed form.

_ 57.(t) The Attorney-General may make regularions
for the better carrying out the provisioni of this Aci.

(2) without prejudice ro the generatity of sub-section(l), the Attomey-General miy *rL. regulations
prescribing-

(a) exceptional circumstances under which
complimentary treatment may be accepted under
this Act;

(b) the mechanism- and procedure for the opening,
maintaining and publicizing of registers of conflict
of interest; and

(c) anything required to be prescribed under this Act.
PART VII-REPEALS, SAVINGS AI\D

TRANSITIONAL PROVISIONS
58. The Public Officer Ethics Act, 2003 is repealed.
59.(1) Notwithstanding section 31, any entiry which

immediately before the commencement of this Act was
designated as a responsible commission shail, ufon suctr
commencement, remain the responsible commission in
le.spTt of any declaration macle by a public officer under
this Act, until the administrative mlchinisms referred to in
section 47 are developed by the Commission.

Q) Any statutory instrument made under the repealed
Act shall remain in force, so far as it is not inconsistent
with this Act, until it is revoked or repealed by a statutory
instrument made under ttris Act, and shall be deemed for all
purposes to have been made under this Act.

(3) A public officer who is in office at rhe
commencement of this Act shall divest his assets in

Protection from
liability.

Reports by
rcporting cntities.

Regulations.

Repeal of Act No.
4 of 2003.
Saving and
transitional
provisions,
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I accordanc€ with the provisions of this Act within twenty-
I four months of the commen@ment of this Act.

6t0. The Leadership and Integnty Act, the Ethics and
Anti+omrption Commission Act and the ;Anti-Comtption
and Economic Crimcs Act are amended in the manner
specified in the Third Schedule.

183
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Conooqrcntid
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FIRST SCHEDULE

FORM I [s.31(2)]
DECLARATION OF INCOME ASSETS AND LIABILITIES
The attention of all public officers is drawn to their obligation to

declare their [ncome, Assets and Liabilities under the Conflict of Interest
Act (No..........). Public fficials are advised to familtarize themselves with
the provisions of the Act and the appltcable Code of Conduct and Ethics
for their respective reporting entity.

GI.IIDELINES ON THE COMPLETION OF'THE DECLARATION
OF INCOME, ASSETS AND LIABILITIES.

A public fficer should read these guidelines carefully and.follow the
instructions in the form before completing it. When cctmpleting the form, ct

public: officer shall write legibly, type or print the required informatton.

1. The form may be downloaded from the Ethics and Anti-Corruption
Commission website (www.eacc.so.ke)

2. Where the Commission has a web application for filing the
declaration, a public officer may fill and submit the declaration
online. In such a case, a physical signature or delivery
acknowledgment slip will not be necessary.

3. The declaration is for the income, assets and liabilities of a public
official, his spouse or spouses and his dependent children under the
age of l8 years.

4. AII public officers are required to complete and submit their
declarations to the Commission, unless the Commission has
delegated its functions to another body or the reporting authority of
the concerned public officer.

5. The obligation to make declarations applies to all state and public
officers including those on leave, under disciplinary action,
secondment and overseas assignments, unless the Attorney General
has granted a dispensation exempting an officer or a certain category
of public official from filing their decliuations, for reasons to be
published in the Gazette.

6. The responsibility of ensuring that a declaration has been received by
the appropriate reporting authority or its agent lies on the public
officer. Provided that where the officer sends the form under
confidential cover directly to the Commission, the officer should
label the envelope with the words "Declaration of Incomes, Assets
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and Liabilities". The organization and job group of the officer should
also be indicated on the envelope.

7, A public officer is required to complete an initial declaration within
thirty days of appointment and the statement date of the declaration
will be the date the officer became a public officer.

8. A public officer is required to make a biennial declaration on or
before the 3lst day of December every other year or as may be
provided for under the Act. The statement date for the biennial
declaration will be lst of November of the year in which the
declaration is required.

9. A public officer is required to make afinal declaration within thirty
days of ceasing to be a public officer. The statement date of the final
declaration shall be the date the public official ceased to be a public
official.

10. A person submitting a declaration or providing a clarification shall
ensure that the declaration or clarification is corect to the best of
their knowledge.

11. If space on the form is not adequate, additional information may be
included on separate sheets, while clearly indicating the number and
paragraph being continued.

12. For each form submitted, there will be an acknowledgment slip
issued by the Commission or its agent.

13. Where a declaration is submitted electronically in accordance with
the regulations made under this Act or administrative procedures
adopted by the Commission or any other competent authority, the
declaration shall be valid notwithstanding the absence of a signature
or acknowlgilgement stamp or receipt o. s1ip.

I

14. Income, assets and liabilities that a public officer may have outside
Kenya, should be declared. Joint assets, properties, personal and
business accounts within and outside Kenya should also be declared.

15. Where a public officer has contravened the provisions of the Code of
Conduct and Ethics relating to the cleclaration of Income, Assets and
Liabilities, appropriate disciplinary action will be taken by the
Commission, or other appropriate authority, in accordance with the
applicable disciplinary procedures.

!
I

I

I
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PART I:
r.)

INFORMATION ON PUBLIC OFFICER
Personal Information (Plcase tick () where appropriare'1

Declaration Status

FinalBiennial 71
(b) Name of Public Officer

Surname First Name Other Names

No.
ve Society

o- Passport
o Passport

Date

Birth fnformation

Date of Place of Birth tty

nationality (e.9.,
birth, registration,
etc

isition of
of

Sub-C Incation vil

d) Sex (e) Marital Status

Male TlFemate le Other

Address

Postal
address

Residencc:
(Area/County)

Telephone E-mail
address

Information

ame of

CI

ob
roup/Grade/

Date of First
appointment

of Present
intrnent
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Designation Position Rank

Work Station Sub-
County

County

(h) Nature of employment

PermanentZ Temporary J ContractualZ Others (specfi)

Offers of
future
employment

Membership ol
remunerative
Boards and
Comtnittees

Date of
Retirement (if
on Permanent
and/or
Pensionable
employment)

Expected date of
expiry of contract or
temporary
employment or
membership of
remunerative Boards
or Committees

2.) Information on spouse(s)

3.) Particulars of dependent children under the age of 18 years

Surname First name Other names Date of Birth

Surname First name Other names ID No. PIN Occupation
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PART II: INCOME, ASSETS AI\D LIABILITIES
(l) Incume

This includes but is not limited tu
(a) General Income;

(b) Business Income (e.g.trom companies, partrurships etc.)

Type of income Self Spouse(s) Dcpendant(s) Totrl (Kshs.).

(2) Assets

(A) Financial assets

These include but are not limited to-

(a) Cash in Banlcs and Fitnncial Instintiotu;
(b) Bonds, stock and slures (including slures in cooperatives,

private and public companies)
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Namc and.

Branch of
banHFinancial
lnstitution /
Organizntion in
which held

h""ou*
V{amet

bosc
accountl
Share
Certificate
ISACCO ]

Membershil
o number I

lAr"rur,

Numberl
CDSC
accountl
Slnre
Certificatel
SACCO
Vernbership
number.

Balance as
at tlre
beginning of
Jtatetnent
oeriod(Kslu.
I lNo.ol
tharcsl
4cquisition
value (Kshs.)

I

lpalance as

It
Statement
date(Kslu.)
lCurrent
Market
value
(Kshs.)

seA

lgpouselsl

Dependan(s)
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(B) Movable and Immovable assets.

These include but are not ltmited to-
(i) Houses, Innd, I*asehold interests, Buildings;

(ii) Motor vehicles, plant and machinery, water vessels, generating
plant, aircraft;

(iit) Other assets (e.9. assorted household goods, jewellery, pets,
artifacts and other worl<s of art).

Location Acquisition Details

5rA Dwipilne.g.
acreaSe, I,
Make/Tp,
CapacitylSize

ldentification-
n particulars
z.g.l,R. No.
Registration
llumber,
rerial num.ber,

l-ocation

of asset
Canty Date

4cquired
Veans of
rcquisition
'gitt,
turchase,
nortgage,
'nlaritnre
?tc)

Value at
ryiit*n
(Kshs.)

vurren
market
orice

lKshs.)

Spouse(s)

Dcpendant(s)
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(C) Debtors

Nature of
debt

(money,
stock in
shop etc)

Name of
debtor

Nationality
of debtor

loor"
incurred

Outstanding
amount as at
statement date

Current market
price

(Kshs.)

Self

Spouse(s)

s)
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Description Certificate
r,lolRegistration
VoJldentifuing
Vo.(where applicable)

Approximate value

Current marl<ct price

'Kshs.)

Self

Spouse(s)

Dependant(s)

(D) Intellectual property

(3) Liabilities

These tnclude but are not limited to-

(a) Liabilities in banlu I financial institutions (Business loanu,
personal loans, overdraft, rnortgqge, SACCO loans, etc)

(b) Other Liabilities (rent,levies, schoolfees,license fees, utility bills
etc)

(c) Donations and charitable contributions
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Description Creditor
nane and
address

Date
brcurrcd

Nationality
of creditor

Location
of security

Anount
advanced
(Gross
value of
:redit)
(Kshs.)

Spousc(s)

k.l

PART III: ADDHONAL INTORMATION

Qiv-e any other information you may consider relevant and useful to your
declaration

PART TV: DECLARATION
f, ... solemnly
declare that the information I have given above is true, complete and
correct to the best of my knowledge.
Date:......

Signature of hrblic Official:
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FOR OFFICIALUSE

I . Date of declaration:

2. Date of receipt of declaration

3. Action taken

(a) Acknowledgement Slip issued:

(b) Filed

(c) Sent for verification / clarification:

(d) Cornments:

Name of Receiving Official

Signature

DECLARATION OF INCOME, ASSETS AND LIABILITIES
AC KAI OW [fr, DG E M E NT S LI P

Name of the reporting entity:

Name of the reporting authority (where applicable, €.g. Principal
Secretary, Ministry of ...)

Name of Public Official

PersonaU Employee No. ........
Address:

Date of submission:

Delivered by: .........
Comments

a
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a

a

t

Name:

For: (Tlu Commission or agent)

Date

a

r-'

tl

I
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SECOND SCHEDULE. [s.2 , S.2a(2Xa)]

REGISTRABLE INTERESTS

For purposes of Section 24 (2) the following are categories of income,
assets and liabilities which a public official must declare-
(a) Income-

(i) Windfall gains

(ii) Rental income

(iii) Business income from any trade or profession

(iv) Employment Income

(v) Farming income

(vi) Dividends

(vii) Interest

(viii) Investment Returns

(ix) Pensions and annuities

(x) Royalties

(xi) Cash or material awards

(xii) Insurance bonuses

(xiii) Grants

(xiv) Any other income that is taxable

(b) Assets

(i) Ownership of or interest in a scheme, fund or entity howsoever
established or structured or administered;

(ii) cash at hand and at bank;

(iii) Land, whether developed or undeveloped;

(iv) any trusts in respect of which a public official or a member of
his or her family is a beneficiary;

(v) works of art, antiques, precious metals, jewelry or collectibles;

(vi) automobiles, marine vessels and aircrafts;

(vii) treasury bonds and bills;
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(viii) publicly traded securiries of corporarions and foreign
governments, whether held individually or in an investment
porrfolio account such as, but not limited to, shares, stocks,
bonds, stock market indices, trust units, closed-end mutual
funds, commercial papers and medium-term notes;

(ix) equity held in an enrity that is not publicly listed or traded
whether registered in Kenya or another jurisdiction;

(x) retirement savings plans, education savings plans and
retirement income funds;

(xi) commodities, futures and foreign currencies held or traded for
speculative purposes;

(xii) stock options, warrants, rights and similar instruments
registered retirement savings plans, education savings plans,
insurance and other life saving plans, annuities;

(xiii) investments in mutual funds;

(xiv) primary and secondary residences,
farmland and buildings;

recreational property,

(xu) personal loans of not Iess than Ksh.100,000 receivable from
relatives and other persons;

(xvi) debts owed to the public official inctuding by previous
employer, client or partner; public and private sector debt
financing not guaranteed by a level of government, such as
university and hospital debt financing.

(c) Liabilities-

(i)

(ii)

(iii)
(iv)

(v)

Secured and unsecured loans;

Mortgages;

Debts owed by the official;

Outstanding imprest due to the Government;

Outstanding Salary advance.
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Written Law Provision Amendment

The Anti-Comtption
and Economic
Crimes Act No.3 ol
2003

Section 42 Delete

Section 62(6) Delete

The Ethics and Anti-
corruption
Commission Act.
No. 22 of 201l.

Section l1 Amended in subsection (1) by
inserting the following new
paragraph immediately after
paragraph (l)-

(k) perform any other functions
and exercise any other powers
conferred by an Act of Parliament.

The Leadership and

Integrity Act, No. l9
of 2Ql2.

Section 2 (2) Delete

Section 6 (3) Delete.

Section 6 (4) Delete

Sectionl3(1Xa) Delete and substitute therefor the
following new paragraph-

13. (1)(a) demonstrate honesty
in the conduct of public affairs;

Section 14 Delete

Section 16 Delete

Section l7 Delete

Section 18 Delete

Section 23 Delete

Section 26 Delete

Section 27 Delete

Section 28 Delete

Section 52 Delete and substitute therefor the
following new section-

THIRD SCI{EDULE

CONSEQUENTIAL AMENDMENTS
ls-s9I.
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Constitution, the provisions
Six of the Constitution

this Act shall apply to all pu
as if they were S

officers

52. Pursuant to Article 80(c)

Disposal Act
.33 of 2015

Section 59 and substitute therefor
Iowing new section-

59. (l) A state organ or
ty shall not enter into a

for procurement with a state

(2) A state or public
shall not directly or indirectly aw

influence the award of a

(a) the state officer's or
ofificer's spouse or child;

assoclate or agent; or

(c) a corporation, pri
company, partnership
other body in which
officer has a substantial
controlling interest.

(3) A state officer or pu
cer who has an interest in

matter under consideration in
public procurement or asset di
shall disclose in writing, the
of that interest and shall
participate in any procurement

disposal relating to
interest

to-

officer

(b) the officer's
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MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons for the Bill

The principal obiect of the Bill is to provide for the management of
conflict of interest in the discharge of official duties.

Part I of the Bill provides tbr the preliminary matters including the
application of the Bill and interpretation.

Part II of the Bill provides for the administration of the Act and
vests the administration of the Act on the Ethics and Anti-Comrption
Commission. It Sets out the functions and powers of the Commission in
relation to the management of conflict of interest.

Part III of the Bill defines situations that amount to conflict of
interest and imposes obligations on public officers to avoid situations that
would result in conflict of interest. It prohibits public officers from
engaging in activities that would cause conflict between private
interests and public interest or official duty.The part also creates
offences for engaging in prohibited activities that result in conflict of
interest or for failing to declare situations where private interests conflict
with or are likely to conflict with public interests. It also prohibits former
public officers from engaging in activities that would result in conflict of
interest after ceasing to be a public officer.

Part IV of the Bill provides for compliance measures. It sets out the
steps that a public officer should take in situations where the public
officer's private interests conflict or are likely to conflict with public
interests and official duty. The steps include recusal, ddeclaration of
income, assets and liabilities by public officers and divestiture.

PART V provides for the lodging of complaints and conduct of
investigations. It sets out the procedure for reporting any violation of the
Act to the Commission and to reporting entities. It also provides for
temporary vacation of office by public officers who are under
investigations and stipulates the recommendations that may be made by
the Commission to a reporting entity upon the conclusion of
investigations.

PART V[ contains miscellaneous provisions that provide for the
general penalty, the filing of returns by reporting entities, the power of the
Attorney-General to make regulations and the repeal of the Public Officers
Ethics Act.

PART VII encompasses the repeal, savings and transitional
provisions. It provides for the repeal of the Public Officers Ethics Act and
the consequential amendment of the Leadership and Integrity Act, the
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Ethics and Anti-comrption Commission Act. the Anti-comrption and
Economic crirnes Act and the Public Procurement and assets'oisposar
Act.

statement on the deregation of legislative powers and limitation offundamental rights and freedoms

clause 56 of E BU.g"legates the power to make regulations to the
{ttopey-General. The Bill does not limit any ruoa"*"itar rilhts- ana
freedoms.

Indication of whether the BiII concems counties

This Bill is a Bill concerning county governments.

statement as to whether the Bilt is a money BilI within the meaning ofArtide 114 of the Constitution

The enactment of this Bill shall occasion additional expenditure ofpublic funds.

Dated the 2lstMarch, ZOZ3.

KIMANI ICHI.JNG'WAH,
I*ader of the Majority party.

t
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inviting the public to submit
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H
REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY
THIRTEENT}I PARIIAMEI{T - SECOND SESSION

ri THE llATrER 0r ARTlctE ll8(t)tb] 0FTllE oollsT[uTIolt
4il0

ItI THE MATTER OF COIIS]DERATIO]I BYTHE IIIATIOilAL ASSEIIBLY OF:

t. THE REGlOllAt DEVELOPIIEI{T AUTHoRITIES BILL [l{AT101{At ASSEIIBLY BILL 1{0.7 OF

mziD;
2. THE OOIFLIfi OF ll{TEREST ElLt (llAT!0llAL ASSEllBtY BltL ilO. 12 OF 2O2S)i
3. THE FOOD AltO FEEO SAFETY OOXtnOl COOnOtllrloil ElLt [ilATlotlAL ASSEIIBLY Bltt llo.

21 0F 2023J; A1{o
4. THE PRTVAiISATIOII EILL [l{ATlOllAL ASSEMBLY BILL }10.22 0F 2028)

WHEREAS, Article 118(lJ [bJ of the constitution requires Parliament to facilitate public

participation and involvement in the legislative and other business of Parliament and its

bommittees and Standing 0rder I27[3J of the National Assembly Standing grders requires

House Committees considering Bills to facilitate public participation;

A1{O WHEREAS, the Regional oevelopment Authorities Bill [National Assembly Bill No. 7 of

2023J; the Conflict of lnterest Bill [National Assembly Bill No. l2 of 2023J1 the Food and Feed

Safety Control Coordination Bill [National Assembly Bill No. 2l ol 2023): and the Privatisation

Bill INational Assembly Bill No. 22 of 2023] were read a First Time on Tuerdan 66 Junc

202b and thereafter referred to the relevant Departmental Committees for consideration and

reporting to the House;

lT lS N0TIFIED that:
L The Reglonal Development Authorltles Blll (ilatlonal Assembly Blll No.7 of 20231 is a

Bill sponsored by the Membor for slgor conltltuoncy fTho Hon. P.tor Lochakapong, llP)
with ihe principal object being to consolidate the laws relating to regional development and to
provide for the estabiishment, powers and functions of the six [6) existing regional development

bodies. The Bill seeks to standardise the functions of regional development authorities subiect

to the unique areas of operation of each regional development autholity and also standardise

the membership of the Boards of each regional development authority to eleven [1]) members

in line with best practices in corporate Sovernance.

2. The Confllct of Interost Elll (l{atlonal Assembly Bill No. 12 of 2023J is a Bill sponsored

by the Leader of the Malorlty Party [Tha Hon. Klmanl lchung'wah, tlGH, IIP) with the

piincipal object being to piovidi for the management of conflict of interest in the discharge of

official duties.

3. The Food and Feed Safoty Gontrol coordlnation Blll (National Arsembly Blll ilo.21 of
2023J is a Bill sponsored by the Leader of tho tlatorlty Party [The Hon. Klmanl lchung'wah'
IIGH, MP) seeking to provide for coordination of public institutions involved in the control of

food and ieed safety: to establish the 0ffice of the Food safety controller and to provide for

the role of county governments in food and feed safety. This is aimed at ensuring the supply

of safe food and feed to consumers. The Bill also seeks to ensure that food is safely produced,

distributed, processed, marketed and prepared for human consumption from the farm to

consumption.

4. The Privatiration Eitl [l{ational Arsembly Bill }1o.22 of 2023) is a Bill sponsored by the

Leader of the Malorlty Prrty rrho Hon. Klmanl lchung'wah, MGH, IIP) with the principal

object being to provide a revised regulatory framework for the privatisation of public entities

wiih a view of improving the efficiency and competitiveness of Kenya's productive resources.

NOWTHEREFORE, in compliance with Article Il8(lJ [b] of the constitution and Standing 0rder

127(3J the Clerk of the National Assembly hereby invites the public and stakeholders to submit

memoranda on the Bills to the respectivs Departmental Committees listed below:

Copies of the Bills are available at the NationalAssemblyTable Off ice, Main Parliament Euildings

or on w-ww.p-ai[iament,s,aJelthc:oll!9ml:asqe-mblylhouqe:hrsloss-s^jlls.

The memoranda may be forwarded to the clerk of the Natlonal Assombly, P,o. Bor 41842-

00loo, Nairobi; hand-delivered to the 0ffico of the clerk, Main Parliament Euildingr'
llelrobi; or emailed to cna(Ooarliament.go.ke to be received on or before llonday' 266 June

2023 at 5.00 p.m.
S.ilJOROGE

CTERI( OFTHE NATIONAL ASSEMBLY

lZh lune 2023

!T{VITATION FOR PUBLIC PARTICIPATIOI{ AND SUBMISSloil OF MEMORAT{DA

The Regional Development Authorities Bill (National Assembly 

lReSional 

Develooment

Bill No. 7 of 20231

2. Conf lict of lnterest Bill [National Assembly Bill No. l2 of and Legal Affairs

3. Food and Feed Satety Control Coordination Bill Iture and LivestockINational
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TI{B NATIONAL ASSEMBLY
OFFTCE OF THE CLBRK

P. O. Box 41842-00100
Nairobi, Kenya
Main Parliament Buildings

Telephone : +254202848000 ext. 3300
Email: cna@parlianrerrt.so.l(c

www. parl i arnent. eo. ke/the-national-assemblv

When replying, please quote

Ref: NA/DDC/JLAC 120231079 19tr'July,2023

Hon. Shadrack Mose
The Solicitor General
State Law Office
Sheria House, Harambee Avenue,
NAIROBI.

Dear'

RE: REVItrW OF THE CONFLICT OF INTBREST BILL, 2023 BY THE

DEPARTMETAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS (JLAC)

The Departmental Committee on Justice and Legal Affairs is established pursuant to Standing

Order 216 of the National Assembly Standing Orders, and is mandated to, inter ali1'stltdy und
review all legislation referretl to it.'

Tlre Conrruittee cluring its Sitting on Thursd ay 29th June, 2023 received oral and written

submissions on the Colflict of Interest Bill, 2023 fiom various stakeholders. A copy of the

matrix of submissions is attached for your reference'

Consequently, the Committee heleby invites you, among other Stakeholders for a fufther

engagelnent on the Bill before reporting to the House. The meeting will be held on Thursday 27th

Ju|y,2023. The exact venue of the meeting will be communicated.

You are requested to provicle tu,enty copies of your written subtnissions. A soft copy of the

submissions rnay be sent to cna@,parliantant.go.ke at least two days before the meeting.

Our Liaison Officers on this matter are Mr. Douglas l(atho who may be contacted on te[. no.

0722333145 or email: dotrslas.katho@parliameut.go.ke or Ms. Jael Ayiego I(ilnka on tel. no.

0725385945 or email: iael.kilaka@parliament.eo.ke or Mr. Abdikafar Abdi Shcildr on tel. no.

07 1 5456503 or emai I : abclikafar'. sltei kh@parliarnent. eo. ke

Yours S t,r-cq1's 
o2t

PETER I( CHBMWENO
For: CLERK OF TI{E

Encls

ONAL Y



Copy to -1Hon. Justin Muturi, EGH tq wr*/
The Attorney General of the Republic of Kenya,
Sheria House, Harambee Avenue,
N BI



THE NATTONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. ISox uri'lg-oot(x)
Nairolli, Kt tr-\'a
i\{ai n Parliunrt'u t Rrriltlirrgs

1'ek.;rhoile: +:l5 l2(),s+|iooo est. .J.J(x)

I'lnrail ll.

s'rt'rr'.parl iat rtett t.go.kt'/ the-na tiottal-asset rll rl,r'

\Vlten replving. pleast' qttote

Ref: NA/DDC / JLAC / eos s / o,6o

Irls. Annc Amadi,
Chiel'ltegistrar Judiciat'\' ol' Kenva / Secretarv
Judicial Set'r'ice ('onttttissit-ru

Supreme Court Builclirrg
NAIROBI

Ir{aj. (Rtd) Twalib Mbarak, CBS
Chief lix ec uti ve C)Ifrcer
Ethics and .'\rrti-C'olrtU)tion ('otr:nrissirrn

Iutegrit.y Ceutre. .Iaka1'a Ki krleter' \:alle1' Iltrarl .l ttttt:tion
NAIROBI

NIrs. Dorcas Oduor
Princ i1>al Deprrt-r' Di rector ol' l']u bl ic l)rosectttiotrs
OI)PP l{ouse. Ragati l{61nd, l-;pper Hill
NAIROBI

Ir{r. Marjan Hussein I\Iarjan
Chief lixccutive Ofliccr/Cotnutissiotl Sect'etal')'

tnclelxndeut l'llet:toral and Bottttdarics Cotnntissiorr
U nivet's it]' \\'a.y. .'\tt niversal"t'' l'orvet's. 6rl' lloor,
NAIROBI

IrIr. Berrrard lrlogesa
Chiel' l'lxccutivt' ( )fl icer'.
Iten.va National Colrrnrissiotr ott I{tttttatl Right-s

l'r l;ltxrt'. C\/S Plaza. lrttana Road

NATROBI

I\{r. Joash f)ache, Ir{BS
Clhief l'l:iectrtive ()tlicer/Cotttnrissit:tr Secretart'
Kenya Las' Itelbnrt Cotntttissiott.
Iteiusrrriruc:r' Plaz.a. .9''d [ilortt', -l'aifa Roa<|.

NAIROBI.

2td June gogg



Dr. Simon K. Rotich, CBS
Chief Executive C)flicer/Comrnission Secretarv
l'ublic Service Comtrrission
C'onrmissittn I {orrse,
I-lararrrbee Avr.nue
MAIROBI

It{s. Caroline Gaita
Iixecrrtirr: Director,
j\{zalendr: I'rust
r\(lK Garden House, 9 nd liloor, Wing r\,
I .st Ngong r\r-euue
NAIROBI

IUs. Florcnce lrluturi,
Chief Executive 0f[cer
[.arv Socier.y of Henya (I.Sli)
l::jqt Oplxrsite Valley r\rcatle, Gitanga Itoad
NAIROBI

Ms. Christine Gakii Nkonge,
Executive I)irector
Katiba lnstitute, House No.5 -the crescent-otrparklands Road
NAIROBI

Dr. Ir{shai Mwangola
Chairperson.
Uraia Trust
.lacaranda .r[r,en rre, off Gitanga Roacl
NAIROBI

Dr. Annette lUbogoh
[']xecutir.c Di rec-tor
Kitrro t:ha Sherirr
Ole Oclunre ltd, Oll'Args.ings Kodhek Rd
NAIROBI

Mr.Irungu Houghton
Executive Director,
.'\urncr ty I n ternational,
Iliveruide Studios,
NAIROBI

Dr. Nancy Njeri Macharia
Ch ief Exet:utir.e Ollicer,
'l'eaclrt rs Serr-ice Cournrisr-irlr
Kilinrania ro ;\r.enuc.
Llppcr I lill
NATROBI

t

l
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IVr. Peter Kiptanui Lele-y
Chict' lixecu tive Oflicer/C<rrtrmissiou Secretary
National I'olicc Serr-ice Cornrrrissit-ru
Slil'park Plaza. t2tt'l 1'-1un,'.

\\Iestalrrds
NAIROBI

I\{s. Anne R. Gitau, I\[BS
Chief Executive Ofticer'
Salaries and Rerrurncl'atioll Comtnissiorr
\\:illiarnson I ft rrrsr:, 6th J:'loor
{Jl' Ngong r\r'rrrrre,
NAIROBI

Ms. Kabale Tache Arero
Ch ief Iix ec ut i ve O tllcer',/ (lo tu nti ss i on Sec retlrv
National Lancl Cor:rnrission
.316 Upper Hill Chanrbers
:lnd Ngoug Avcutre, C)fl Ngong Roatl
NAIROBI

Prof. I\like Kuria
(lhief l-xecutite ()fticer'/ Comntission Secretart'
Commission fbr Universit-1' liducation
Parklands/l'liglrridgc Itecl IIill Roatl
OfI' I-itntu'tr Itoad. (iigiri
NAIROBI

Ms. Sheila lr'[asinde
lixt'c u tivt' I)irector
Natir>nal I ntegritl, r\lliauce
I(indarutna Road. Ofl'Ring Road, Kilirnani
Next to (-'oturnodore Office Strites
NATROBI

Dear llle. fk^4uJ,

RE: INVITATION TO SUBIUIT VIE\\,S ON TIJE CONFLICT OF IN,I.EREST BILL,
{2fJg5

1'he Depaltrrrental (lorrrrnittcr,on.lrrsticc antl [-egal .'\t]irirs is estalll i.sltctl uttclct'Natiortul
Asserrrlrly Standing ()rdcr 9lG arrrl is nrandat<'d to anr()ngst othcrs. 'btucl.t'and reviex'all
legislation referred to it".

-fhc Conllict ol'lnrc.r'est Bill gou{r. s;ron.sorerl lrv the Leacler ol'the l\la.iolity Partl'. Ilou. Kimarri
Ichung'rvah. ('lls. Nfl'is befirt'the Conrrnittee tbr considcratitru an(l relx)t'ting to tlte Ilottse.
'fhc Ilill seclis to provicle tirr thc uranagement ot'conllict ol'irrtcrt:st itr the clischarue ot'otficial
duties.

.{rticle t l8(l)(1, o{'tlre (-'onstitutiou ot'fitrr-1'a anrl the Natioual ,\.sseutbh' Stautling ()t'clt't'

tr?(3) r'erprire l'alliarnent to tirt:ilitatc prrblic Iulticipatiorr ancl iur'olvenrcut irr tlrr lcgislativc
and other brLsiness of Parlianrent and its Contrnittecs. l)rre to grcat prrblic intet'est in tlu' Ilill.
tht'Crrnrnrittee has resolved to rne('t critical stakchoklcts to rtrakc sulrrrrissions orr thc Ilill.



In this regard. the Coutntittet'has sclretluled tc) ntec:r rvith 1.otr on Thursclay gg,h June, 2o2s at
I l.oo am irl tlte IVini Charnber, First FIoor, County Hall, Parliarnerrt iluildings. (./ utfl,oJ
lhc schalub tttrched)

Yott'al'e rerlttestul to l)r'el)al'(' 1'orrr q'ritten subrnissions in a nratris lbr.rnat. that irrdicates the
seL'tion ol'tlrt' .{ct. spttilic clatt.sr'..pro;n.se<l arnendrrrerrr arrd iustitication. 'Irr.ent.v (lo) hard
tollies of tlte sttllnrission.s lle at'ailecl at ilte tneeting rthile sofi copies shotrkl lx.cl.,liilere<l to tlre
()llit:e of tlrc (llerk, i\lain Parliarnent Btril<ling or ernailerl ro cnai?i narlialnerrt.so.ke.

I{altl copies of the l}ill are ar-ailablc' at the Natiorral ,\sseurbll, 'fahle Ofiice. trtaiq l)ar.liarrrerrt
lltrildirrg. s'ltile an electronic cop)' nra]' be accessed -, thc Irarlianrentarl, rvebsite:
rvrt'rr'.pat'liattttttt.go.k,:/the-national-assenrbi)'lh,rrrsr,-lrills ftrr refl.rerrcc.

Orrr Liaison O{I'ict'rs otr this tnattet'are I\fr. Dotrglas Katho u'lro rrrav be.o'taciecl on'fel. No.()?99s.9I1'5 or enrail: 
.clrrlr*glas.ka-tho(4)parliarnent.go.ke, I\Is. Jael Ayiego Kilaka 'l'e]. Nr:.

0;959859{'5 or ettrail: ,iar:l.ltilaka(4)Earliarrreut.go.ke and IV,r. Abdikafar nUai Sneith 'fel. No.
O 7 l 5 *565O9 or enra i l, a l xl ika fiu..s he ikh(rJ,lparl iarnen t. g-o. ke.

)'ru's S ,^a<Q!l

^-l I't
PETER K. CHEMWENO
FoT: CLERK OF THE NATIONAL ASSEMBLY
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THE NATTONAL ASSEIUBLY
OFFICE OF THE CLERK

P. O. Ilox t.lri't:2-ool(x)
Nairolli, Kcnt'a
N{ain Parliunrc'n t Rrtiltlirrgs

-l'ek'photte: +, 5 l'2(), s'lt'ooo est.,l].'l()o
linrail: r rtir ld ii'tr'ii'rt rr' ti i i:" 1"-

rvrvrr.pat'l iatrtettt.$u.ltt'/ tlte-tta tinttal-a.ssttt!i.r:

\Vhctr replving. ;rlense qtrotc

Rcfi NA/DDC / JLAC/ zoe$ / c,60

N{s. Anne Anradi,
Chiel'Itegistrar' .ludiciarv ol' Kenva / Ser"retarl'
Juclicial Set'rice Cotttttrissiott
Suprerne Court Ituilcling
NAIROBI

Ir{aj. (Rtd) Ts'alib Mbarak, CBS
Chicf lixecutive Ollicer
Ethics ntrd .'\rtti-C'ot'rttlltion Clou:missirltl
Iutegrit.y Cetrtt'e..lalta1'a Kilt$'ett'/\;ttllel' Iloarl .lttttt:tit'tt
NAIROBI

g$'d Jrrne 2ogg

Illrs. Dorcas Odtror
Princillal Deputl' Director ol' l'ublic l'rosectttiotr's
OI)PP l{ouse. Ragari ltoad, L;pPer llill
NAIROBI

Ir{r. Ir{arjart Hussein l\larjan
Chief lixec utive Ofliccr'/ Colnnl iss iott Secretat'y

Inctepeucletrt l'llectot'al antl BottItclarics ('otnntissioIt

I Inirtrs it]' \\:zt.y. .'\ n nivel'sal'l"1'ort'et's. 6tl' Ilttor,

NAIROBI

Irtr. Benrat'd lr{ogcsa
Clhiel' lixccu tivt' ( )fl icer.
Iter:va NatiortaI Cotrrtrris.siotr ott I{tttttittr llights
l't lilo<lt'. C\/S Plaza. Letritna ltr:rtl
N,AIROBI

N{r. Joash Dache, Ir{BS
Ch ief l'lxecutive ( ) flicer/ Cotttnli ss it:tt Sec-rcta rr
Iienya Lits' Ilelbt'nt Cotrttttissiott'
Ileiusrrrirrtct' Plaz.a. .9'd [il()ol', -l'aifir Roa<l'

NAIROBI.



Dr. Sirnon K. Rotich, CBS
Chicf li.xec u ti ve (Xlicer./('unt 

r rr iss io n Sec r.erar. v
l'rrblic Serr.ict, (irmr 

r rissiolr
(-ornllrissirrn I {orrse,
I'lal'artrl rec,\r.cnrrr.
MAIROBI

IVs. Florence I\{uturi,
('hiet' I.lxecutir-e ( )flicer.
[.arv Societ.l- ol'lit nya (I.SH)

I*]i.qi", Opp<rsite \.'alk..r.,\rcatle, Gitan.qa Iloatl
NAIROBI

I\'Is. Christirrc Gakii Nkonge,
Iixecutir.c I)irector.
Itatiba Instirute, Ilorrse No.5 -the Cr.escor t-OII' Pnrltlarrcls ItoaclNAIROBI

l)r. I\{shai l\Irvangola
Cha ir';ler.srrn.
Liraia'll-rrst
.lat'arancla .\r,eu rre. otl' Ciitarrga Roatl
Nr\IROBI

N{s. Caroline Gaita
Iixccrrtirr. Director.,
NIz,alcud<r l'r.rrst
.\('K ()arrleu I{ousc. 9 nd liloor, \\-irrE,\.
I st Ngorrg:\r.elrrrc
NATROBI

I)r. Annettc I\{bogoh
[']sccrrtivt: Directorl
Piitrro cha Slrcriu
Ole Odurue ltd, OII'.{r.err.ings Hoclhelt ttcl
NAIROBI

IVr. L'ungu Houglrton
Exccrrtivt' Director.,
.'\utrrcs ty I rrtcrnationnl.
Itivelsiclt' Stutlios.
NAIROBI

Dr. Nancy N.icri Nlacharia
Chiel' Iixccrrtir.t, Oflicer..'l't.aclrt'rs 

Serr-icr, ('orrrtnissirlrr
Iiiliuurnia r.o ..\r t,u rrc.
L'pper I lill
NAIROBI



IHr. Peter Itiptarrrri Leley
Clriet' lixecutive Oflicer'/Cottttttissiott Secretat'v

National Police Sen'ice Conttnissiott
Slil'park Plaz.a, .tu'l Irloot'.
\\/estaluds
NAIROBI

Ms. Anne R. Gitau,lrIBS
Chief lixecutive Oflicer'
Salaries and Reutttnclatiott Cotntnissiotr
\\filliarnson IIotrse, 6il' Floor
'trl' Ngottg r\r-elttte,
NAIROBI

Ms. Kabale Tachc Aret'o
Clrief lixec rrt ive C) Uicet'./ Cotlttttission Sec rctarv
Nationiil Land Cottttt'tissiott
.316 Ul)per Hill Chanrbers
9nd Ngottg Avcutte, C)tINgr:rlg Road

NAIROBI

Prof. Ir{ike Kuria
Clhief lixccutive 0fticer'/C-onrtttission Secrctar-l'

Comrnis.siotr lbr Uuivel'sity lidtrcatiott
Parklands/I'liglrridgc Ited t-Iill Roatl
OfI' Lirrrurtr Itcrad. Gigiri
NAIROBI

Ms. Sheila A{asinde
Iixecrrtist' I)irector
Xari,rr^t I ntegritl' r\lliaut'e
I(indartuna Road. OfI'Rirrg Roatl, Kilirnani
Nest to (lotttttrodore Office Strites

NAIROBI

Dear fl)e . m4*)7

RE: INVITATION TO SUBIUIT \/IE\l/S ON TI{E CONFLICT OF IN'I'EREST BILL'
2rJ2$

1'lrt Dcpar.trrrental (lorruuitter.ou.lusti<:c anrl I-egll .'\tlairs is cstabl isltccl ttttdct'Natiortal

A.sserrrlrll,Stan,:ling Ordcr':ll6 arrcl is ntandat<'cl to aul(tn[lst othcrs, 'btud.t'and reiex'atl
legislation refen'ed to it".

'fhc Corrllicr e[lnrtr.esr Bill gtl:lg. sponsorerl lrv the Leacler o{'the lrla.iority Partl'. Ilon- Kinratri

IcSung'rr.a5. CIIS. i\{1, is beftrr.e thc Conunittrt'tbr con.sidcratiou arrcl t'e1nt'ting to tlte Ilottse.
'r5c tiill seehs to pr.or.icle tirr.thc rnanagement ol'contlict ol'ittterest itt the ctischarse o1'othcinl

cluries.

.{r.ticle rrs(r)(5) o{'the Constitlrriou ot'Kuuya aurl the National A.ssetttbly Starrding Orclcr'

Ir;(s) r",1,,iri.'lin,.liarlerrt to tat:ilitntc public participatiott aucl ittvolverncrtt irt thr lcgislatiYc

arrcl'oiher.'Lrrusine$s 9f parlialreut and its Conrirrittecs. l)ue to grcat ptrblic intet'est irr tht: Ilill.
tlrc Committee has resoh'ecl to rnect clitical stnkcholders to ttrake sttlttttissiotts on the Ilill-



ia

a

a

In this regarcl. tlte contntittee has schetluled to nlecr rr-ith 1.otr ou Thurscla), 29,h.Iurrc, 2ogg at
)i;?,i,,iiX,)',:r,t5"yr''t 

charnber, First Froor', counrv Hin, parria,r,.,,t il,,ii.rirg.. 1,.+ *tf.t,aJ

l'ott'at'e t'erlltcstetl to l)l'ef)arP 1',ortr $'ritteu subrilissiorrs in a nratris tbr.rrrat that iuclicates tlrese('tio, ol'the 
"\ct. 

sPu:ific clatr..e,.plolnsecl arrrerrdrnerr arril'iu.titicuti,r,,. -i,r*nir: q.:o; trnr,tcoPie's of tlre sttbntissi,n.s be a'ailc'cl a, itr*,,i"*ri'i$,;il;;r;;;i'.,l,pl--'.i,",,i.i r",'a.irr=rerr ro t.e()fIit:etrltlre(]lerti,trIainPat.liatnentI}tril<line.rreiirailcrltr,@.

I{artl copies of the llill are ar-ail
Iluilclirrg, rvhile an electr.onic

ablc'at the Natinrral r\sseurbl;''fable C)flict.. trlairt l)arliarrrerrt
cop.v be accessecl ou thc Par.tianrerr tar)' rtebsitc:

firr rclkr.errcc.
\\

orrr l'iaisou oficers ort tltis tuattel are ltft'. Dotrglas Katho slro rrr,v bt.r:cl,tar:re4 on -I-el. N,.r-t?:299'91'l'5 or ettrail:..lorr$las.ka-tho6lparlianre,rrT.go.lte,-trts. .raet Ayiego Kilaka -I-el. 
No.oi:2i$85.9-t.ri or er,ail: l"r{.l,ilrkafdll, ilt U". Abdikafar Abtli Sheikh Tel. }rio.07l r.t56r03 or cnrail: - '-

Ytrttt's Srv.'^(r I 
51

\-q A-l -€lt -- /
PETER K. CHEI\,IWENO

t
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THE NATIONAL ASSEMBLY
OFFICtr OF TI{E CLERK

P. O. Box 41s4,2-OOIOO

Nair-obi, Kenya
Main Parliament Buildings

Telephone : *254,20284,8OOO ext. 33OO

Email: t:na(rDparliatttt'trt.go.lie
ww iv.Parl ia rnen t. go.ke/the-national-assembly

When replying, please quote

Refl NA/DDC/JLAC / e,os,s / osc

Ms. Anne Amadi,
Chief Registrar Judiciary of Kenya / Secretary
Judicial Service Commission
Supreme Court Building
NAIROBI

Maj. (Rtd) Twalib Mbarak, CBS
Chief Executive Officer
Ethics and Anti-Corruption Comtnission
Integrity Centre, Jal<aya I{ikwete/Valley Road Junction
NAIROBI

Mrs. Dorcas Oduor
Principal Deputy Director of Public Prosecutions
ODPP House, Ragati ltoad, Upper I{ill
NAIROBI

Mr. Marian Hussein Marjan
Chief trxecutive Offi cerlCommission Secretary
Independent Electoral and Iloundaries Comrnission
University Wuy, Anniversary Towers, 6tl' floor,
NAIROBI

Mr. Bernard Mogesa
Chief trxecutive Officer,
Kenya National Commission on Fluman Rights
I't Floor, CVS Plaza, Lenana Itoad
NAIROBI

Mr. Joash Dache, MBS
Chief lixecutive Officer/Commission Secretary
I{errya Larv Rcform Corrrrnission,
Reinsuranc e Plaza, 3''d liloor, Taifa Iloacl,
NAIROBI.

Date

3'd Atugrust 2093

t
a

t
o





o
o

o
o

N{r. Petcr I{iptanui Lelcy
Chief l:\ccrr t i vc Ofllcer,/Co rttttt i ss ion Sr:crc ta ry
National l'olicc Service Contnrission
Sliyparli I)lirza, 2.<l |i1661',

Westlan<ls
NAIROBI

Ms. Anne R. Gitau, MBS
Chief IixccLrtive Officer
Salarics and Ilemuneratiotr Commission
Willian-rson I-Iouse, 6th Jiloof
4.tl'Ngong Avcnue,
NAIROBI

Ms. Kabale Tache Arero
Chief Executive Officer/Comrnission Secretary
National Lancl Commission
316 Upperhill Chambers
2"d Ngong Avcnue, OffNgong Road
NAIROBI

Prof. Mihc Ktrria
Chief lixecutivc O{ficer/Cornmission Secretary
Commission tbr University liducation
Parldancls/lJiuhridge Red I Iill Iload
Off Linruru ll<;ad, Gigiri
NAIROBI

Ms. Shcila Masinde
Ilxecutivc l)irector
National I ntcgrity Alliance
Kindarunra Roacl, OffRing Ii.oacl, Kilimani
Next to Clornrnodore Oflice Suites
N ORI

Dear (\\, fl ^s .^Jc

RE: MEETING WITI] TIJE DEPARTMtrNTAL COMMITTtrE ON JUSTICE AND
LEGAL AFFAIRS ON THE CONSIDERATION OF THE CONFLICT OF
INTEREST BILL, ZOAS

The Departrnental Comrnittee on Justicc and Legal Allairs is establishcd under National
Asserlbly Stancling Order 216 and is mandatcd to amongst otlters, "study and review all
Iegislatiort referred to it".

The Cor"urnittcc acknorvlcdges youl attenclance and subntissiorts ou the Conllict of Ir-rterest Bill,
2o23 clulins its Sitting on -l-hursday 29tl' June 2023.

Consequcntll, 11r,. Conlnittcc hercby invitcs )rou, for a firrthcl cngagcnlclrt on tltc Bill bcfore
relrorting to thc Ilousc. -fhe rnccting u,ill bc ltclcl on Tucsday 8'r'August,2023 at tO:Oo arn.

The exact \rcl)r.lc of the tncctiug lvill be cornnrttnicated.

You zu'c x'qrrcsted to prcl;arc additional u,r'ittt:n subnrissions in a r-n:rtrix fot'tt"titt that indiczrtes

thc section o1-thc Act, spccific clause, plol'rosccl anrendment ancl.justi{ication.'I'rventy (zo)hard
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THE JUDICIARY

OFFICE OF THE CHIEF REGISTRAR OF THE JUDIC]ARY
, REPUBLIC OF KENYA

Date: lune 27,2023

Our Ref: CRJ 48

Your Ref : N A,/D D C/IL AC/ 2023 (0 49)

Clerk of the National Assembly
The National Assembly
Office of the Clerk
P. O. Box 41842-001,00

NAIROBI

Dear Sir,

RE: COMMENTS ON THE CONFLICT OF INTEREST BILL ,2023

We refer to your letter Ref: NA/DDC/ILAC/2023(049) dated 1"8tr'May 2023 inviting
comments on the above referenced Bill for consideration by the Justice & Legal Affairs

Committee of the National Assembly.

\A/hile we laud Parliament's initiative to enhance the law on conllict of interest in the

public sector in Kenya, we would like to draw the attention of the Committee to the

following provisions of the Constitution:

i. Article f(3)(c) of the Constitution which guarantees the separation of powers

between the three arms of Government;
ii. Article 2(1) and 3(1) of the Constitution which binds and obligates all Persons

and all State organs to respect, uphold and defend the Constitution; and

iii. Article 2$) of the Constitution which provides that any law that is inconsistent

with the Constitution is void and any act or omission in contravention of the

Constitution is invalid.

We also urge the Committee to note the following provisions as it considers the Bill:

iv. Article 160(1) of the Constitution which provides that the exercise of Judicial
authority shall not be subject to the control or direction of any Person or

authority, and
v. Article 249(2) of the Constitution which provides that independent Commissions

are subject only to the Constitution and the law, and are independent and are

not subject to the direction or control by any person or authority.

We have reviewed the Bill and have noted that several provisions offend these

provisions of the Constitution.

Against this backdrop, we forward herewith a matrix with recommendations to enrich

and ensure the Bill is aligned with the Constitution.

We appreciate the opportunity to provide feedback

Supreme Cou( Building I Ground Floor, Chamber 6 | P.O. Box 30041-00100 | Nairobi

Tel. +254 0730181600/700/800 | chiefregistrar@court,go.ke I www.judiciary.go.ke

Justice Be Our Shield and Defender

i

Access lo Juslice



D
on the Bill and hope the Committee finds these comments useful to its deliberations.

Yours Sincerely,

ANNE A. AMADI, CBS
CHIEF REGISTRAR OF THE ICIARY

Copy To:
The Chairpersory
Iudicial Service Commission

#i@

supreme colrt Building I Ground Ftoor, chamber 6 | 
p.o. Box 30041{0100 | Nairobi

f el. +254 0730 181600f00/800 | chiefregistrar@court.go.ke lwww.judiciiry.go.ke

Justice Be Our Shield and Defender
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Office of the Attorney
General (AG),



Dr,
cr\Y.
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.l 8
REPUBLIC OF KENYA

OFFICE OF' THE ATTORNEY.GENERAL
&

DEPART'MEI.IT OF JUSTICE

Our Ref: DOJ/L)M/2/168NOL I

Mr. Samriel Njoroge
Clerk of the National Assembly
Parliament Building
NAIROB!.

2nd August,2023

rt'.--\ ;,\1,'LL'"'t-

lv(t.

,DO
(*, P*ff*

k rijft

RE: THE CONFI.ICT OF INTERESI BILL, 2023

We refer to the above-captioned subject matter and our appearance before tlre

Depaftmental Comnrittee on Justice and Legal Affairs on the 27th of )uly, 2023.

The Committee informed our delegation that stakeholders had submitted proposed

amendments to the Conflict of lnterest Bill arrd requested for our comments on the

proposed amendments.

We have reviewed the proposed amendments and subnrit our comments in the matrix

attached hereto for 1,6t11 kind consitjeration.

We thank )/ou once again for your continued support.

HON
SO NERAL

Copy to Hon. J.B.l,l. Muturi, E.C.H.
ATTORNEY CENERAL
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MATRIX OF SUBMISSIONS FROM OFFICE OF ATTORNEY GENERAL

1

Short Title and

Commencement

2 -lnterpretation

The Bill seeks to repeal Public

Officers Ethics Act, 2003 (POEA).

It has adequately captured the

maln provisions that

underpinned POEA. lt provides

for, among others, a Declaration

of income. assets and liabilities

by public officers. However, a
notable omission is provisions on

codes of conduct and ethics

which are not adequately

covered

1

CLAUSE SUBMISSION SUBMISSIONS BY THE OFFICE

OF A]TORNEY GENERAL

The Judiciary submitted that while
the long title of the Bill and its

substantive provisions provide for
the management and regulation of
conflict of interest, it does not
sufficiently provide for other
aspects of ethics in the public

service as provided for in the
Public Officer Ethics Act, 2003.

Hence, its recommendation that
the Bill be expanded to cover all

aspects of ethics in the public

service.

Mzalendo Trust submitted that the

commencement clause be

amended to propose that the
commencement of the Bill be

guided by Article 116 of the

Constitution.

The constitution prescribes

timelines within which a Bill

passed by Parliament shall be

assented and gazetted. Though

the Bill does not prescribe

timelines within which it shall

come into force, in terms of
art.l16 it shall automatically
come into force on the 14'h day

after gazettement.

We however propose that the

Bill commences within 6 months

of gazettement.

The ODPP noted that Clause 2

includes the common law

definition of a partner which maY

result in a conflict of Iaws

especially because the new

marriage laws do not consider

cohabitation as a form of
marriage. lt, therefore,

We agree with the proposal by

the ODPP.

I



SUBMISSIONS BY THE OFFICE

OF ATTORNEY GENERAL

recommended that the definition
be deleted.

The teachers Service Commission
(.fSC) was of the view that the
definition of gainful employment
as drafted is narrow and restrictive
and should be amended to
specifically refer to steady

allowance arising out of steady

employment.

The TSC also submitted an

additional amendment to the
definition of 'reporting entity' to
expressly include Constitutional
Commissions as they are part of
the state organs.

The TSC further proposed the
inclusion of what constitutes a

conflict of interest both directly
and indirectly in the definitions.

The definition on gainful
employment provided under the
Bill is broad. Clause 23 of the Bill

sets out instances when it applies.

Reporting entity is defined under
the Bill to mean, among others,

a state organ. Under art. 260
"State organ" means a

commission, office, agency or
other body established under this
Constitution.

The Hon. Attorney General
presented and shared his

comments on the Bill. One of
the recommendations proposed
in the comments presented to
the Departmental Committee on
Legal Affairs on Thursday, 27th

)ly 2023, was the insertion of
the definition of 'conflict of
interest' in the interpretation
clause of the Bill.

The AG proposed the inclusion
of the following definition,
based on the comments
submitted to the House:

"Conflict of interest" means:

'A conflict between the public
duty and private interests of a

public official, in which the
public official has private
capacity interests which could
improperly influence the
performance of their official
duties and responsibilities"

2



CLAUSE SUBMISsION SUBMISSIONS BY THE OFFICE

OF A]rTORNEY 6ENERAL

(oEcD. 2OO3)

The Council of Covernors
proposed that the term 'State

officer' and its definition in the

Constitution be included in the

interpretation clause to make a

distinction between State and

public officers.

The Constitution in article 260

defines public officer to include a

state officer.

Mzalendo Trust proposed that the

definition of 'unexplained asset' as

derived from Section 2 of the Anti-
Corruption and Economic Crimes

Act, 2003 be amended as it is

limiting especially in the scope of
what the Bill is intended to
achieve as it would require

someone to have been reasonably

suspected of corruption or
economic crime. lt, thus,

recommended that the only
subsection (b) of Section 2 of the

Ant[-Corruption and Economic

Crimes Act, 2003 be applicable in

the Bill.

The definition of 'unexplained

asset' as derived from Section 2

of the Anti-Corruption and

Economic Crimes Act, 2003 is

proper. The definition cannot be

adopted in part as it may result

i n conflicti ng interpretations.

ln addition, a person is first

presumed to have legally

acquired assets unless there are

circumstances that create

reasonable suspicion.

Transparency I nternational
proposed the inclusion of the
definition of a 'whistle blower'
being that the term has been used

in Clause 54 of the Bill.

Clause 2 on lnterpretation is

amended by introducing the

meaning of "Whistleblower"

"whistleblower" means any

person who has personal

knowledge of or access to any

data. information, fact or event

constituting conflict of interest

and who makes a disclosure of
that information in accordance

with this Act, or a person who
assists such individual

3



CLAUSE SUBMISSIONS BY THE OFFICE

OF ATTORNEY CENERAL

3 - Objects of the
Act

Transparency lnternational was of
the view that sub-clause (2)(a) be

amended by deleting the word
'official' to enhance clarity on the
scope of application and align it
with the language used in other
parts of the Bill, particularly,
Clause 8(a), 10(1) and l2(1). lt also

submitted that sub-clause (2)(c) be

amended by introducing the
words 'integrity of public office
and' to align it to Articles 73 and
75 of the Constitution. Further,

they also proposed the
introduction of two new objects:

"(d) enhance accountability to the
public for decisions and actions by
public officers in execution of their
duties;

(e) promote selfless service by
public officers based solely on the
public interest;"

Accountability is already
provided for under the Public
Finance Management Act and

the Constitution of Kenya.

Adding this particular object on
the Bill will not alter the
substance of the Bill.

4 - Application of
the Act

The Kenya Law Reform
Commission (KLRC) noted that
Clause 4 of the Bill excludes
fundamental reporting entities
including State officers and the
private sector as was initially
provided for under the Public

Officer Ethics Act. 2003 which the
Bill intends to repeal. lt
recommended that the original
scope of as provided for under the
Act be reinstated in the Bill.

Clause 4 does not exclude
State officers. Clause 4 is

explicit that it applies to public
officers. The Constitution in
Afiicle 260 defines "public
officer" to mean any State

officer.

The scope of application of
Public Officers Ethics Act did
not extend to the private
sector as submitted. The
purpose of the Act was to
advance the ethics of public
officers by providing for a

Code of Conduct and Ethics

for public officers and

4



CLAUSE sUBMISSION SUBMISSIONS BY THE OFF tcE

OF AfiORNEY GENERAL

requiring financial declarations

from certain public officers,

5-
Administration of
this Act

According to the Judiciary, Clause

5 and 6 of the Bill mandates the

EACC with the exclusive

administration of the proposed

law which takes away the

constitutional functions of the

Judicial 5ervice Commission and

offends various provisions of the

Constitution including Articles l,
159.172 and 249. Consequently, it
recommended that Clause 5 be

revised to empower the Judicial

Service Commission (JSC) to
administer the proposed law with
respect to State and public officers

employed by the JSC.

The clauses do not affect the

operational independence of
JSC. EACC has the exclusive

mandate to ensure compliance

with, and enforcement of the
provisions of Chapter Six and all

anti-corruption laws.

6 - Functions of
Commission

The Council of Covernors
proposed an additional function of
the Commission as follows:-

"Develop policies, standards,

guidelines and promote best

practices for the management of
conflict of interest."

This is adequately covered under

Clause 6 (c) of the Bill.

8 - Conflict of
lnterest

The TSC proposed that the

deletion of the word 'perceived'

under Clause 8(b) as it is subject to
abuse.

Deleting the word 'perceived'

will increase the threshold of
determining cases of conflict of
interest.

Deleting the word "perceived"

would increase the standard of
proof on the part of the

Commission to determine an

instance of conflict of interest"

9 - Obligation to
avoid conflict of
interest

Transparency I nternational

recommended the addition of the

words'to the reporting authoritY

We agree with the proposed

amendment.

5



CLAUSE SUBMISSION SUBMI5SIONS BY THE OFFICE

OF ATTORNEY GENERAL

or Commission and comply with
any directions to avoid the
conflict' to ensure accountability
by providing clarity on who a

public officer should report to.

IO, 36 and 37

lO - Conflict of
interest in

decision making

36 - Failure to
submit

information

37 - False

information

The Law Society of Kenya noted
that these clauses fail to provide a

penalty for the offences prescribed
hence are subject to the general
penalty provided under Clause 52.
Thus, it advised that the clauses be

amended to provide for penalties
to the offences stipulated therein
as the general penalty is too harsh

and limits the judicial discretion of
the court.

Penalties provided are
discretionary. There is no
mandatory fine or term of
imprisonment. lt is capped to a

maximum fine and maximum
term of imprisonment.

The proposed term of
imprisonment of 10 years might
appear harsh in light of some
petty offences created under the
Act, but considering that the
proposed term is not mandatory,
the courts will have the
discretion to impose sentences

befitting the circumstances of
each case.

The ODPP submitted that Clause

36(2) be reworded as payment of
fines is a judicial function by the
courts and hence should not be

vested with the EACC.

We agree with the proposal by
the ODPP

l6 - C,ifts and
other benefits

LSK submitted that the provisions
of Clause 16(3) on gifts and other
benefits are too restrictive and
intrusive to the privacy of a public
officer. lt proposed that the clause

be amended to dictate that such

declaration only be made during
suspicious circumstances of gifting.

Cifts are areas of potential
conflict and should thus be

declared but in private registers.

See clause i7.

l7 - Register of
gifts

The TSC submitted that the nature
of gifts referred to in sub-clause (b)

be amended to exclude gifts

awarded to employees for

The clause only creates an
obligation to maintain a register
of gifts which is in line with the

5



CLAUSE SUBMISSION SUBMISSIONS BY THE OFFICE

OF ATTORNEY GENERAL

exemplary performance objects of the Bill"

Mzalendo Trust submitted that this

clause be amended by inserting a
penalty clause on the responsible
person for failure to maintain a

register of gifts.

Adeqautely covered in Clause 56
of the Bill. lt provides for
compliance measures by

reporting entities.

18-
Complimentary
treatment

The TSC noted that Clause l8(l),
as drafted, criminalizes all

complimentary treatment. Also, it
stated that Clause l8(2) is open-
ended and should be expounded
further by providing clear
parameters of what exceptional

circumstances entails.

It does not criminalize as it gives

exceptions in which such

complementary treatment may

be accepted. However, it is

necessary that the exceptional

circumstances alluded to in the
Clause be outlined under the Bill.

TSC submitted that this clause be

amended to include the place of
proxies such as spouse(s) and

children to avoid abuse by public

officers and to protect the sanctity

of the Public Procurement and

Disposal Act,2015.

We agree with the proposal

20 - Acquisition
of interest in
partnerships and
private companies

Transparency I nternational
proposed the amendment of
Clause 2O(1) to provide for conflict
of interest arising in situations

where a public officer holds shares

or interests in private legal entities,

either directly or indirectly by

substltuting the phrase'acquire an'

with 'hold a direct or indirect'.

This proposal is addressed under
Clause 38, 39 and 40 of the Bill.

Mechanisms for managing

conflict of interest in such

instances have also been outlined
in the Bill.

21 - Conflict in

recruitment
Transparency I nternational further
proposed deletion of sub-clause

(2) which provides for the

exemption of conflict in
recruitment or in the alternative
definition of 'personal staff'"

The exemption in Clause 21 (2) is

not absolute as it will be subject

to regulations to guide the

manner and instances in which a

public officer will be permitted

to have a hand in appointed of
personal staff"

l9 - Contracts

with public

entities prohibited

7



CLAUSE SUBMISSION SUBMIS5IONS BY THE OFFICE

OF ATTORNEY GENERAL

23 - Restricted

gainful

employment

The 5RC proposed the amendment
of the sub-clause (1) in whole to
read as follows:

'A public officer who accepts

employment on a part-time basis

in another public institution shall

inform the institution offering
them the job, before accepting the
job offer of their full-time
employment as a public officer."

We agree with the proposed

amendment by 5RC.

The TSC also submitted that the
use of the word 'incompatible' in
sub-clause (1) was vague and
ought to be amended in line with
Article 47 of the Constitution.

Moreover, it added that sub-clause

(2) ought to be expanded in scope

by providing what amounts to
gainful employment prohibited
under the Act to avoid abuse.

It also stated that sub-clause (3) is

impractical as it is deemed to
criminalize hard work and no
employer would authorize an

employee to seek gainful

employment elsewhere.

The general rule on gainful

employment by state officers is

provided for under section 26 (1)

of the Leadership and lntegrity
Act The Act requires a State

officer who is serving on a full-
time basis not to participate in

any other gainful employment.

The term incompatible is

borrowed from section 26(2) the
said Act. and its definition can be

applied mutatis mutandis under
Clause 23 of the Bill.

:Ihe term incompatible is

borrowed from section 26 (2) ot
Leadership and lntegrity Act
and its definition under the Act
can be applied mutatis mutandis
under the proposed Bill.

23 - Restricted

gainful

employment

Mzalendo Trust was of the opinion
that the clause be amended by
expressly providing for ways in
which the register of conflict of

Opening the register to members

of the public may pose a

challenge arising from frivolous

8
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OF AfiORNEY GENERAL

interest is to be made open to the
public in compliance with the

Access to lnformation Act, 2016.

requests from the public.

We advise that access to the

register be limited to applicants

with legitimate interest and a

good cause in furtherance of the

objectives of the Act.

25 - Political

neutrality
The ODPP was of the view that
sub-clause (l) on political

neutrality be aligned with Article

77 (2) of the Constitution as the

clause provides that Cabinet

Secretaries and members of the

County Executive Committee can

hold office in political parties

contrary to the Constitution.

We agree with the proposal

Transparency I nternational
proposed the inclusion of an

additional sub-clause as follows:

"(c) engage in political activity that
may compromise or be seen to
compromise the political neutrality

of his/her office."

Committee Resolution

We agree with the proPosal

26 - Public

collections

The ODPP submitted that sub-

clause (1)(c) be amended to
provide for various exemPtions

such as social contributions for
welfare purposes for colleagues

such as medical bills and burial

contributions among others.

This proposal is well covered

under the Public Collection Act"

The Act provide for the

regulation of collections of
money and property from the

public.

27, 28 and 29

27 - Prohibition

after leaving

office

28 - Prohibition
against

The TSC proposed deletion of
Clauses 27, 28 and 29 on the basis

that they amount to a violation of
the rights of certain professionals

especially, Advocates in the public

service. The provisions impede the

right to earn a living from the

The proposal defeats the

objective of the Bill. We ProPose
retention of the clauses 27, 28

and 29 of the Bill.

9
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practice of a profession.
Furthermore, the provisions are in
conflict with the principles in the
Advocates Act, Cap 16.

representing
people before
reporting entities

29 - Exemption
of former public
officers

The ODPP and EACC proposed
substitution of the word 'after'
with 'preceding' in Clause 28 of
the Bill.

We agree with the proposal

30 - Duty to
recuse

The TSC noted that sub-clause
(2)(b) places an unnecessary
burden to file a declaration of
recusal with the Commission and
recommended that instead. the
reporting authority bears it as it is

the custodian of the register of
conflict of interest.

We support the proposed
amendment in relation to clause
30 (2) (b) and recommend that
the burden of filing the
declaration for recusal be shifted
to the reporting authority as the
custodian of the minutes of the
transaction in question.

According to the Judiciary, TSC

and Transparency lnternational
proposed that the clause be
amended to provide that
declaration of income, assets and
liabilities for employees be
submitted to the respective
reporting authorities and not the
EACC.

We propose that EACC retains
the mandate of being the
custodian of declaration of
income, assets and liabilities for
public officers. Such declarations
can however be submitted to the
Commission through the
reporting authorities.

31 - Declarations

Additionally, the TSC that sub-
clause (4)(c) be deleted as it
amounts to a violation of privacy
contrary to the Article 31 of the
Constitution.

Marriage is a

registered with
Marriages and
private about it

public affair
Registrar of

thus nothing

The EACC, ODPP and
Transparency lnternational noted a

numbering error in the sub-clauses

under Clauses 32, 33 and 34 of
the Bill.

We agree with the proposal32.33 and 34

32 - Timelines for
declarations

The LSK submitted that the
timeline for declaration provided

It is our opinion that the one
year period provided is sufficient

10
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33 - Clarification

34 - Access to
declarations

under Clause 32(1) of the Bill is

too short and inadequate to
determine the financial liquidity of
a person" Hence, it proposed that

the clause be amended to increase

that period from one year to three

or five years.

as the significance of the initial

declaration is not to access what

the officer had before entering

the public service but to use the

information to track what will be

acquired during the period they

are in public service.

The TSC proposed that Clause

32(4) be amended to provide that

a public officer files the final

declaration thirty days prior to exit

as opposed to after ceasing to be a

public officer to allow the

reporting entity to enforce the
provision.

We agree with the proposal

Transparency I nternational
proposed amending Clause 33(1)

of the Bill to have the reporting

authority analyse, process and

verify the declarations alongside

the EACC.

We agree with the proposal

45- Compliance
orders

The TSC submitted that the clause

be reworded to avoid abuse such

that the power to take anY

compliance measures by the

Commission is exercised after due

process including a fair hearing.

Abuse of powers by public

bodies may be addressed bY the

courts through Judicial review
proceedings

This will also be addressed under

administrative mechanisms to be

developed under Clause 47 of
the Bill.

48 - Lodging of
complaints and

investigations

The ODPP submitted that the

clause does not provide the nature

and procedure for lodging

complaints and investigations" tt

was its submission that the clause

be amended to provide that

complaints be lodged attached

This will be addressed in the

statutory instrument to made

under Clause 57 of the Bill.

LT
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SU

with evidence to avoid filing of
frivolous complaints and wasting
the EACC's time.

The TSC noted that the clause be
amended in whole to avoid abuse
by expounding it to include other
players in the justice sector
including the police and the DCI in
the reporting process, providing
the procedure through which
information may be processed,

and the modalities of
investigations.

This can be addressed by
regulations envisaged under
clause 57 of the Bill.

Of further note is that opening
up the avenues for lodging
complaints and carrying out of
investigations may lead to
institutional conflicts and forum
shopping.

The TSC was of the view that
Clause 49, as drafted, is pre-
emptive and thus. should be
amended to provide for some
form of preliminary inquiry to
determine whether conflict of
interest is apparent or not.

e Act clearly defines COI and
instances where COI occurs.

Scrutiny of the complaints should
be an internal process by the
Commission. Furthermore, the
Section provides that; should the
commission decline to
commence an investigation, the
person who lodges a complaint
shall be informed of the reasons
why.

Th49 - Right to
decline

commencement

of investigations

Transparency I nternational
proposed that sub-clause (2) be
amended to allow a timeline
within which complaints ought to
be addressed after
acknowledgement of the
complaint.

Timelines can be addressed
administratively to ensure
complaints are addressed within
a reasonable time

5O - Suspension

from office
The Judiciary stated that
suspension of public officers under
investigation for breach of the

We agree with the proposal.
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proposed Act, as provided for
under Clause 50, is in conflict with
Article 168 of the Constitution
which outlines a different
procedure for handling
investigations against judicial

officers and staff of the Judiciary.

Thus, it submitted that the Clause

be amended to ensure further
clarity and to avoid conflict with
the Constitution and Judicial

Service Act, 2011.

The TSC also submitted that the

clause on suspension from office is
subject to abuse and should

instead be subjected to the
provisions of law governing the

operations of the reporting
authorities and other statutes.

The envisaged suspension from
office is provided to be "subject

to Constitution and any written
Law" (i. Fair Administrative
Actions Act).

The Constitution adequately

provides for protection of
fundamental rights and freedoms

including the right to fair

administrative action.

Transparency I nternational
proposed the addition of the
phrase 'unless the person is

charged in accordance with
Section 51(l)(d) to Clause 50 (2)

to align it to Section 62(1) of the

Anti-Corruption and Economic

Crimes Act, 2003.

Clause 50 of theBill speaks on

suspension pending

investigations while Anti-
Corruption and Economic Crimes

Act addresses the situation after

the officer has been charged

The two laws work in harmony

and do not contradict each

other.

The TSC proposed deletion of
Clause 51(2) on the grounds that
recommendations from EACC

should not be binding instead,

they should remain as best

practices.

We propose for the deletion of
Clause 51(2) of the Bill^

13
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The ODPP recommended that the
word'prosecution' be substituted
with'prosecutions' as provided
under Clause 5l(1)(d) of the Bitl.

We agree with the proposal.

The TSC proposed amendment of
Clause 52 to provide for a lesser

fine as penalty.

The penalties are discretionary
and thus not punitive.

Clause 52

Tra nspa rency I nternational
proposed the introduction of an
additional sub-clause (4) as

follows:

'A person who has been
prosecuted and found guilty of an

offence under this Act shall upon
conviction be disqualified from
holding any other Public Office."

Adopt provision of section 64 of
Anti-Corruption and Economic
Crimes Act which provides that
"a person convicted of
corruption or econornic crime
shall be disqualified from being
elected or appointed as a public
officer for ten years after the
conviction"

The ODPP proposed that Clause
5a(1) be reworded to replace the
words 'is of public interest' with 'is

in the public interest' to align it to
Clause 54(2) of the Bill.

54 - Protection of
person making
disclosure

Transparency I nternational
proposed the addition of a new
sub-clause to provide for the
enhanced protection of
whistleblowers and witnesses as

follows:

'A whistleblower, informant or a
witness in a complaint or a case of
conflict of interest shall not be
intimidated or harassed for
providing information to law
enforcement institutions or giving
testimony in a court of law.

Adopt additional sub-clause

proposed.

We agree with the proposal

1.4
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Every reporting institution and law
enforcement agency shall put in
place reasonable mechanisms to
protect the identity of informants
and witnesses."

56 - Protection

from liability
The TSC proposed the amendment
of the clause to provide for a

clearer format for the compliance
reports referred to therein.

This will be addressed in

regulations to be enacted

pursuant to clause 57 of Bill"

The EACC stated that while Clause

58 of the Bill provides for the
repeal of the Public Officer Ethics

Act, 2OO3 it does not sufficiently
provide for a saving clause for the
already existing Codes of Conduct
and Ethics developed under
sections 5 and 6 the Act.

We agree with the sentiments by
EACC. Add a savings provision

for Codes of Conduct and Ethics

developed under sections 5 and

6 of Public Officers Ethics Act"

Transparency I nternational
proposed that the Public Officer
Ethics Act, 2003 should not be

repealed in its entirety since some

of its key aspects have not been

adequately addressed in the Bill

i.e. the establishment of specific

codes of conduct; performance of
duties; professionalism; no
improper enrichment; acting for
foreigners; care of property; giving

of advice; misleading the public;

conduct of private affairs; sexual

harassment; and reporting
improper orders.

We agree with the proposal by

Transparency lnternational.

The TSC also submitted that the
Bill does not adequately cater to
provisions of the Public Officer
Ethics Act. 2003, particularly, on

We are in agreement that the Bill

does not adequately cater for
provisions of the Public Officer
Ethics Act,2003. Amend the Bill

58 - Repeal of
Act No. 4 of 2OO3

15



59 - Transitional
provisions
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sexual harassment a5 necessary,

The ODPP submitted that Clause

59, as a saving clause, does not
adequately provide for the
conduct of ongoing investigations
and case pending before the court
brought under Section 42 of the
Anti-Corruption and Economic
Crimes Act, 2003 which it
proposes to repeal.

Sections 59 and 6O be amended
as necessary to provide for the
continuance of any ongoing
investigations and pending cases

filed pursuant to any repealed
provisions of the Anti-
Corruption and Economic Crimes

Act and that such investlgations
and cases to be governed by the
law applicable to it immediately
prior to the commencement of
this Act.

The Bill does not contain a

substantive clause that would
anchor the Codes of Conduct by
responsible Commissions as

currently provided for under
Sections 5 and 6 of the Public

Officer Ethics Act, 2003. They
urged Parliament to revise the Bill
to include a substantive clause

empowering the JSC and other
responsible Commission to
promulgate Codes of Conduct.

Though the Bill does not
adequately cater for provisions
of the Public Officer Ethics Act.

the proposed law under Clause 4
is to apply to all reporting
entities and public officers.
Reporting entities is defined to
include, among others, a state

or8an.

The Constitution in article 260
provides that a "State organ"
means a commission, office.
aSency or other body established

under this Constitutionl

The National Land Commission
(NLC) subnritted that Clauses 31

and 5O be amended in line with
the National Land Commission Act
as amended in 2016.

t,_

Concerns raised in relation to
Clauses 31 and 50 of the Bill

have been addressed above.
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DEPARTMENT OFJUSTICE

Our Ref: DOJ/UM/2/168NOL I

Your Ref: NA/DDC/J IAC/2O23/O59

Mr. Samuel Njoroge
Clerk
The National Assembly
Parliament Building
NAIROBI.
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RECEIVED

* 24lUiZon *
CLERK'S OFFICE

P O Box 41842, NAIROBI

'l9th July,2023
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RE: COMMENTS ON THE CONFLICT OF INTEREST BILL,2023

We make reference to your letter under Ref. No. NA/DDC/)LAC/2O23/O59 dated the

23.d June, 2023 on the subject matter captioned hereinabove and inviting us to
appear before the National Assembly to submit views on the Conflict of lnterest Bill,

2023.

ln the first instance, as conveyed earlier vide telephone conversation with your Office,

please accept our apologies for not appearing before the Committee on the proposed

date due to prior engagements and exigencies of work. We have submitted the Bill to
further review and submit the following comments on the same to the National

Assembly for consideration.

SIIERIA HOUSE, I{ARAMBEE AVENUE
P.O.Box40ll2-00t00,NAIROBI,KENYA.'l'EL: t2542022274611225t35510711944s555t0132529995

E-MAIL: info.st6telawoflice@kcnva.qo.ke WEBSITE: w.atlomcy-qcneml.so.kc

DEPARTMENT OF'JUSTICE
CO-OPERATM BANK HOUSE, IJAILLE SELLASIE AVENUEP.O. Box 5605740200, Nairobi-Kenya TEL:Nairobi2224029t 2240337

E-MAIL: lcsal@jtrstice.uo.k! WEBSITE: ww.iusticc.co&

JustificationClause Comment

'Conflict of interest'

has not been defined
under Clause 2 on
interpretation.

The definition and

interpretation clause

(in this instance

Clause 2) as a matter
of best practice,

ordinarily provide

for definition of legal

I Clause 2

lnterpretation
Amend clause 2 by inserting

the definition of "conflict of
interest" in the proper
alphabetical order-

"conflict of interest" means a

conflict between the public

duty and private interests of a

public official, in which the
public official has private

capacity interests which could

improperly influence the

ISO 9001:200E Ccttvicd ffiffim



Clause Comment Justification

performance of his official
duties and responsibilities;

concepts in Acts of
Parliament.

2 Clause 2a Q)k) Clause 24 be amended in sub

section (2) by deleting
paragraph (c) and substituting
therefor the following new
paragraph-

(c) be open to any person for
inspection upon making an
application to the reporting
authority if the applicant
satisfies the reporting authority
that he has a legitimate interest
and good cause in the
furtherance of the objectives of
this Act.

ln our opinion,
having the register of
conflict of interest
open to public
inspection may pose

a challenge.

We propose that the
register should only
be accessible to an
applicant with a

legitimate interest
and a good cause in
the furtherance of
the objectives of the
Act, or by relevant
parties such as

persons declaring
such conflict of
interest, the
reporling authority
and the Commission
Limiting accers to the
register ensures that
the Commission is

not burdened with
frivolous requerts for
inspection of the
register.

3 Clause 34 Correct the numbering of the
sub clauses in clause 34.

There is a numbering
problem in the sub-

clauses under clause

34.
This should be
rectified for good
order.

4. Clause 50 Delete clause 50 of the Bill. Administrative action
is satisfactorily
provided for under
the Fair
Administrative

a



Clause Comment Justification

Action Act, 2015, as

well as under

individual
employment
codes/employment
contracts,

organization code of
conducts.

5 Clause 56 The Bill be amended by
deleting clause 56 and
substituting therefor the
following new clause-

56. Every reporting entity
shall, within six months after
the end of the financial year,
file compliance reports with
the Commission in the
prescribed form.

The Bill should
specify the timelines
within which
reporting entities will
be required to file
compliance reports.

This aids in
implementation and
enforcement of the
Conflict of lnterest
legislation that may
be occasioned by
undue delay in filing
compliance reports
bv reportins entities.

We than you for your continued support and indulgence.

H Muturi, EGH

to: Hon. Shadrack J. Mose
SOLICITOR GENERAL
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Mr. Samuel Njoroge
Clerk of the NationalAssembly
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Dear Mr. Njoroge

suBMtssroNs oN THE coNFLlcr oF INTEREST BILL (N.A BILL NO. rz OF zozl)

Greetings.

Having reviewed the Conflict of lnterest Bill zoz3 in its entirety, the Council of
Governors on behalf of the 47 County Governments makes its submissions on the Bill

as per the attached Legislative Memorandum.

The Council notes that currently, there are various laws, policies and administrative
documents providing for the management of conflict of interest. Further, conflict of
interests is managed by various institutions leading to multiplicity of efforts. A single

framework witl provide a single declaration framework and avoid the multiplicity of
disclosures. The Council therefore takes this opportunity to laud the efforts made in

developing the law, which when passed will provide a framework to address issues of
conflict of interest which is one of the primary driver of corruption

Thank you for the continued support.

Yours sincerely,

(

Mary Mwiti
Chief Executive Officer

Copy: All Excellency Governors

RE"CEIVEI)
* 29JUN2eA3 *

CLERK'S OFFICE
P O Box 41842, NAIR.OBI

Str}VitsIffNATIONAL AS

All County Attorneys

48 Governments, 1 Nation
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Independent Electoral and
Boundaries Commission
(rEBC),



REF: IEBC/DLS/CORWOT /2023

Office of the Clerk
The National Assembly
P. O. Box 41842-OO1OO

NAIROBI
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RE: SUBMISSIONS ON THE CONFLICT OF INTEREST BILL' 2023

Your letter Ref.NA/DDC/)LAC/2O23/O6O dated 23'd June, 2023 on the above subject matter

refers.

The lndependent Electoral and Boundaries Commission (IEBC) regrets the delay in submitting

its comments on the Conflict of lnterest Bill, 2023 occasioned by competing Commission

activities. However, we have made comments on the specific clauses of concern in matrix

format for your consideration.

Kindly find attached the Commission's submissions on the Bill as requested.

n Marjan, MBS

DiFI[C J-l\ -rI l.zr-)Encl. (1): Submissions on the Conflict of lnterest Bill, I-:l
t_"-n ( ?j] [,,._:i- !t,,, i-;i:r;::
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THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

SUBMISSIONS ON THE

THE CONFLICT OF INTEREST BILL, 2023

Dated 30th June, 2023

lndependent Electoral & Boundaries Commission (IEBC)

Anniversary Towers, 6th Floor, Off University Way

P.O. Box 45371 - 00100, Nairobi - Kenya

Telephone: * 254 (O) 20 29925
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A. INTRODUCTION

The lndependent Electoral and Boundaries Commission (tEBC) is a Constitutional

Commission established under Chapter 15 of the Constitution of Kenya with its
objects provided for under Article 249(1).

2. Article 88(4) of the Constitutions outlines the Commission's specific mandate to
conduct or supervise referenda and elections to any elective body or office

established by the Constitution and any other election as prescribed by an Act of
Parliament.

3. Section l6 of the Leadership and lntegrity Act, 2012 places an obligation on state

and public officers to avoid a situation where their personal interests conflict or
apPear to conflict with the discharge of their official duties. Further, in the event of
potential conflict of interest, an officer is required to declare that conflict.

4. Members and employees of the lndependent Electoral and Boundaries Commission

being public officers are required upon employment or appointment to subscribe

to a Code of Conduct for Members and Employees of the Commission prescribed

under the Fourth Schedule to the lndependent Electoral and Boundaries Act, 2011.

5. ln particular, Paragraph 3 of the Fourth Schedule provides that a member or

employee whose personal interests conflicts with their official duties must declare

that interest, comply with any directions given to avoid the conflict and refrain from

participating in any deliberations on the matter in question.

6. The IEBC notes the Conflict of lnterest Bill, 2023 and makes the following

submissions:



Purpose of the Bill

7. The Bill seeks to provide for the management and regulation of conflict of interest

in the discharge of official duties of public and state offices.

8. We welcome the Bill and wish to make some general comments on it as outlined

below.

B. General Comments

9. While the Conflict of lnterest Bill, 2023 makes salient proposals to manage matters

relating to conflict of interest by State and public officers, the following provisions

directly affect the Commission:

i. Maintenance of a register of gifts: received by public officers serving in the

Commission, gifts given by the Commission to public officers and donations

received by the Commission for a specific cause.

ii. Maintenance of a register of conflict of interest in the prescribed manner.

10. The Commission appreciates the concerns raised in the Bill for amendment.

However, we propose that the said Bill be reviewed on the issues identified in the

matrix below.

Specific Comments

11. This Bill intends to provide for management and regulation of conflict of interests

for public officers.

12. The IEBC has endeavored to highlight its submissions in matrix format the relevant

clause in the Bill, observations on the clause and its proposal on the same.



Table: x of IEBC's comments the Conflict of I Bill.2023

5 No. Clause of the Bill Observations IEBC Comments

I Clause 2 Definition of public officer That the definition should carry the

meaning assigned to it under the

Constitution.

2 7 - Powers of the

Commission

The Bill gives the Ethics and

Anti - Corruption Commission

(EACC) power to summon

witnesses and require them to

give or produce evidence as the

Commission may consider

necessary.

Article 252(3) of the Constitution of

Kenya provides that only 3

Commissions have the power to issue

summons to a witness for e

purposes of investigation and EACC is

not listed as one of those

Commissions.

The Bill is likely to fall foul of the

Constitutional prescription in the

Article cited.

3 26 (1) (c) public

collections

.....Use official social media

platforms or his place of work

as a venue for soliciting or

collecting funds.

We note that there is no definition of

official social media platforms and

therefore there is need to specify .Le

said platforms and not leave it open

ended as this may create room for

conjecture.

4 27 - Prohibitions

after leaving

office

The clause prohibits former

public officers from engaging in

activities that would result in

conflict of interest after ceasing

to be a public officer.

There is no succinct justification for

this provision. There is need for clarity

by providing a timeline within which

a public officer should refrain from

engaging in subsequent activities that



have the potential of conflict of

interest.

27(1) (d) places a restriction on

a former public officer to be

employed or be appointed in a

private entity that the officer

had significant official dealings

with two (2) years preceding

termination of service.

The Clauses need to be renumbered

for correctness of the Bill and ease of

flow.

5. 32,33,34, There is an error in the

numbering of the sub - clauses

in these clauses.

There is need to qualify the provision

by either giving it a uniform standard

for all public officers or qualify the

provision to the HR Manual/

procedures of an institution.

Clause 48(7) gives a reporting

entity or authority power to

take disciplinary action against

a public officer who is under

investigation for contravening

the provisions of the Act.

6. 48 - Lodging of

complaints and

investigations

While it captures the essence of the

provisions of the Act, it is important

to ensure that no important provision

has been left out. E.g Part lll of the

Public officers Act, 2OO7 on the

general code of conduct and ethics.

7 58 - Repeal of

Public Officers

Ethics Act,2OO3

The Bill seeks to repeal the

Public Officers Ethics Act.
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B. CONCLUSION

13. The Commission submits that the intention of the Bill's is appreciated. However,

we have some reservations on the issues identified in the matrix and urge this

Honourable House to consider the proposals herein.

Marjan, MBS

Commission Secretary/CEO
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ETHICS AND ANTI.CORRUPTION COMMISSION
IITEGRITY CEiIIRE (Jakaya Kikwete/Valley Road Junction) P.O. Box 61130 - 00200, NAIROBI, Kenya

TEL.: 254 (020) 4997000, MOBILE: 0709 781000; 0730 997000
FAX: 254 (020) 2240954 EMAIL: eacc@integrity.go.ke WEBSITE: www.eacc.go.ke

EACC. U13 VOL.IL (L27) 27th June, 2023

Mr. Samuel Njoroge
Clerk of the National Assembly
Main Parliament Buildings
P. O Box 41842-00100
NAIROBI

Attn: Mr. Peter Chemweno

Clu"tLDear

RE: INVITATION TO SUBMIT VIEWS ON THE CONFLICT OF INTEREST
BrLL 2023

This is to acknowledge receipt of a letter Ref: NA/DDC|JLAC|2023/060 dated
23rd lune 2023.

With respect to the Draft Conflict of Interest Bill, 2023, the Ethics and Anti-
Corruption Commission (EACC) is the entity prescribed to administer the
requirements under the proposed law. The Commission spearheaded the
development of the Bill in conjunction with the Office of the Attorney General and
Department of Justice and other stakeholders.

The Commission therefore writes to communicate its support for the proposed law
to provide a framework for the management of Conflict of Interest in the discharge
of official duties. The law will also go a long way to augment the fight against
corruption.

Further, we confirm the attendance and participation of Mr. Abdi Mohamud, MBS-
Deputy Chief Executive Officer during the meeting scheduled on Thursday,
29th June 2023 at 11:00 am in the Mini Chamber, First Floor County Hall,
Parliament Buildings.

Attached hereto is a Memorandum with comments on areas to be given further
consideration, as the Bill progresses for enactment (attachment).

Yours +1h04p!j

Twalib M cBs
SECR.ETARY/CHIEF EXECUTIVE OFFICER

ftDngomlzc lmQdl tul:langa Xanru
{
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MEMORANDUM BY THE ETHICS AND ANTI.CORRUPTION COMMISSION ON
THE DRAFT CONFLTCT OF TNTEREST BrLL, 2023

Section Provision Comment/Obseryation

Section 28 Prohibition against
representing people
before reporting
entities

Substitute the word "precedingl' with the
word " aftel' so that the section reads as
follows-

A former public officer shall not during the
period of two years immediately after the
termination of seruice represent, vouch for or
defend any person whether for remuneration
or not before any repofting entity with which
the former public officer had direct and
sign ifica n t officia I dea I ings.

Sections
32, 33 and
34

Timelines for
declarations,
Clarifications and
Access to declarations

There is a numbering error in all the
subsections provided under the said sections.

To renumber the subsections appropriately.

Section 58 Repeal of the Public
Officer Ethics Ad,
2003

There is need to provide a Saving Clause for
the Codes of Conduct and Ethics developed
pursuant to sections 5 and 6 of the Public
Officer Ethics Act (POEA).

The section is therefore proposed as follows-

58. (1) The Public Officer Ethics Act, 2003 is
repealed.

(2) Notwithstanding the repeal of the
Public Officer Ethics Act, any Code of
Conduct and Ethics established by an
entity in accordance with Part II of the
repealed Act shall be deemed to remain
in force in respect of the public officers
for which it was established.

Tuangamize UtTadi, Thbngo Kqrya



Law Society of Kenya
(LsK),



for offence
Section 48 on
complaints
investigations

lodging of
and

This section provides that;
"a--.person who alleges that a pubtic
officer has contravened any provision of
this act may lodge a complaint with the
reporting authority or the commission
and the report shall be recorded in a
register of complaints,'

This section should provide the nature in
which complaints should be made

We propose that this section
be amended to provide that
complaints should be lodged
attached with evidence to
avoid filing of frivolous
complaints and wasting of
the commission's time

ln conclusion, we humbly submit that our comments be considered before enacting the Bill
Yours faithfully,

M-
Eric Theuri
President Law Societv of Kenva



Provision of the bill !ssue Proposal

Section 10 on Conflict of
lnterest in decision making

This section provides that ;

"(2) any person who contravenes
subsecfion (1) commits an offence"

This section is vague as it only provides
for an offence with no penalty

We suggest that this section
be amended to provide for
the penalty for the offence
committed.

Section 16(3) on gifts and
other benefits

This section provides that;
" subject fo subsection(2), if a public
officer, a member of the public officer's
family or a relative of the public officer
accepts any gift or benefit, the public
officer shallwithin forty-eight hours of
resumption of such gift or benefit, if not
on duty, make a declaration of such
acceptance , giving sufficient details of
the nature of the gift or other benefit
accepted , the donor and the
circumstances under which it was
accepted"

The provisions in this section are too
restrictive and intrusive to the privacy of
a public officer

We propose that this section
be amended to dictate that a
declaration shall be made
only during suspicious
circumstances of gifting.

Section 32(11 on timelines
for declaration

Section 32(1) provides -

" a public officer shall within thirty days
of appointment as public officer, submit
an initial declaration relating to his
financial affairs for a period of one year
prior to appointment"

One year is too short a period to make
declaration on since it is not sufficient
period to determine the financial liquidity
of a person

We suggest that this section
be amended to increase the
financial period that
declaration should be made
for three or five years prior
appointment

Section 36 on failure to
submit information

This section provides that;

"a public officer who fails to submit any
information required under this act ,

within the prescribed period commits an
offence"

This section fails to provide for the
oenaltv for the offence.

We propose that this section
be amended to provide for
the penalty spelled out
under this section.

Section 37
information

on false This section provides that;
"a public officer who submits information
that the public officer knows or ought to
know, is false or misleading commits an
offence"

This section fails to provide for the

We propose that this section
be amended to provide for
the penalty spelled out
under this section



THE CONFLICT OF INTEREST BILL ,2023

lntroduction

The Law Society of Kenya is a professional statutory body established under the Law society of
Kenya Act, No' 21 of 2014 with a mandatory membership of all Advocates in Kenya currenly
numbering to over 21,OOO.

The organs of the society are the General Membership, the council, the Branches and the
secretariat' The council is the governing body of the Law Society of Kenya. lt comprises a
President, a Vice- President and eleven other members, all of whom must be members of the
Law society of Kenya' council members are elected every two years by the members of the
Society by means of a secret ballot conducted in accordance with the Law Society of Kenya Act.

Currently, the council is comprised of The President, The Vice-president and 11 Council
members namely:

o President, Eric Theuri
o Vice President, Faith Mony Odhiambo
o Genera! Membership Representatives, chrysostom Akhaabi, Kabata Mwaura, Tom

K'opere

o Nairobi Representatives, cohen Amanya, Njoki Mboce, ochieng Gor
o up'country Representatives, Byron Menezes, Lindah Kiome, Michael wabwile,

Vincent Githaiga

o Coast Representative, Riziki Emukule
o Secretary/CEO, Florence W. Muturi

one of the Law society of Kenya statutory objects as provided in section 4(a) of the Act is to
assist the Government and the courts in all matters affecting legislation and the administration
and practice of law in Kenya. Pursuant to the statutory mandate, the Law society of Kenya
makes the following submissions on the conflict of lnterest Ejili,2023

t
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LAW SOCIETY OF KENYA

Lavington, Opposite Valley Arcade

Gitanga Road

P.O. Box 72219-00200

NAIROBI

Tel.387 4664

0720 904983

MEMORANDUM TO

PARLIAMENT
ON

THE CONFLICT OF INTEREST BILL, 2023
JUNE 2023

Eric Theuri, President Law Soclety of Kenya

Lavlngton, opp Valley Arcade,

Gitanga Road P.O Box72219 - 00200 Nairobi I Kenya

Tel: +254 111 045 300

Email: lskpresidenttheuri@qmail.com/ president@lsk.or.ke

Website : www.lsk.or.ke



Kenya Law Reform
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COMMENTS ON THE PROPOSED CONFLICT OF INTEREST BILL,2023

A. Introduction
The Kenya Law Reform Commission, hereinafter referred to as "KLRC-, Vide a letter dated 3'd August,

2023, received a request from the National Assembly, for comments on the proposed Conflict of Interest

8i11,2023.

The KLRC having previously been involved in the development of the Bill, makes the following

observations-

B. Analysis of the Bill

Draft Bill Published Bill Recommendation

Application- clause 4
(a)public officers; (b)
any person serving in
any capacity in the
delivery of
govemment
programmes or
services, whether for
remuneration or not,
including temporary
stafl consultants,
volunteers, trainees
or interns; (c) a

person serving in an

entity that renders a

service involving the
collection or
administration of a

lev/, fee or funds
authorized by
legislation; (d) an

entity rendering a

service of a public
nature which
includes- (i)
cooperative societies;
(ii) retirement benefit
schemes; (iii) public
private partnerships;
or (iv) a strategic
public utility

Reporting entities and public
officers.

The application clause in the draft Bill
should be reinstated. The Bill applies to
both public and private entities.



Clarifications

Whether the Public Officers Ethics Act is being repealed?

Why repeal of POEA?

Provision relating to conflict of interest exist in a number of legislation in the statute book. The idea to
repeal POEA was to harmonize and consolidate those provisions into one regime of law.



Kenya Medical Practitioners
Pharmacists and Dentist's
Union (KMPDU),
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IVIE ruo DA ONTHE PROPOSED cONFL ICTOFINTEREST
BILL ,2023

[--XEC tJl' IVE S UM MA RY

rcqrrrrelncnt.s o1- public ltarlicipatiorr as sli
lc l0 olr prirrciplcs alrcl valurcs of.goocl

pulatcd by thc Constittrtiorr ol.Kcny,a,

of rncrnorarrclur.rr, r,vc nrakc thc fbllorvi

govcrnaltcc, arrcl lollow,ing rcqucsts Ibl.

Ke,ya Meclical P'actitioners' Pha':racists a,d De,tists Urion (KMpDu) is a registered tr.adetrttiou in Ke,ya championi,g fbrthc rights of neartrr workcrs i, rhe.#1,:t:,::::::irealization of right to lrealtScare. 
vr\wrr rlr trrc colultty artd thc ptogressi',c

Pursuant to

2010. Arric

subnrission
ng proposals on thc ch.aft bill

CLAUSB

I-Pre lilninar.y

ClaLrsc 3 Objccts

of tlrc act

PROPOSA

L IN tsILL
PROPOSAL B I'KN{PDU JUSTIF ICA'TION

Adcl rrcvv

nrissirrg

objective

atter (e)

Pxrvidc lbr rncchalrisnrs o[.

balancc bctwccn privatc and
public sector enuagernent in
sitnations rvher.e service

clelivery nray not be

controllable as in the case of
esscnt ial scr.r, icc pr.oviclcrs

srrch as healthcare rv<lrker.s

rvhosc c.rpcr.tisc nncl nurnbsrs

are lirnited n,ithin the countr.y

All Kcnyans dcscr.vc ncccss

to thc highcst stanclard of
healthcare ancl sonre

professionals are in Iinrited
trunrbcrs. provisiorrs 

nrust

be rnade fbr such

prolcssioltals lo corrtinuc

ofltring scrvices to

Kcnyans without imllosing
the hi"u-dle of conflict of
s()l'vlcc

2

nrinistl.ation

Clause 7(c)

II-Ad Dclcgation to

anolher

entity powers

corrflict ol'intcrest lirll Lrnder

the purview of profes.sional

Pro;losal to havc aspccts of

rntcrest Iall urrder.

;rrofessional urisconcluct

Sorrrc aspccts ol. conflict of



Clarrse 23(2) and

3) Requirernent

to rcgiste r all

other fonns

o1'gainfirl

c-mployrrrent

with the

reporting

aurthority and

EACC and

prohibition

of pursuit of

alternative

hrrrrrs ol'

gairrfr.rl

ernployrnent

4

servl0e

Dclctc sub clauscs (2) ancl (3)

vely arrd incr.ease access

costs.

Transparent lvorking

schcdules could be created

to allorv fbr increasecl

acccss [o carc.

There is no clear

justification as to why a

public officcr woulcJ have to

seek pennission to perfbrrrr

other engagemen ts rvithin

their qualifi cations and

ttaining and while off durty

and not in any conflict with

usual work schedutes.

Public olficer economic

elnpowellnent should not be

Iimited by statute.

Risk of dcsertion and

fleeing of public service in

pursuit of private prolit

which nray bc nloro

rewarding than public

deli



Societi es/Associations/Union

s or regulator KMPDC

and functions

by EACC

lll-Conflict of

lnterest

Clause 8.9

Missing

infortuation

Adclition of

irrformatiorr

on specific

and geueral

code of

cotrduct and

ctlrics

Add clauses Lo provide lor

exlrectations of

pro l'ess iorta I isnt, Putrl ic

sr:Lvicc tlr.rty. adhcrcucc aud

iurplcmctrtatiorr of

pr<lfess ional codes tlf

conduct.

where it applies to

healthcare workers itttd

rcspcctivc profbssional

soc i eti cs/assclc i at iorr s/utr iotr

s or regulatory authoritics

cor.r'ld lrc r-rscd to adjr"rclicatc

on rnatters bettlre having the

nrattcrs fbrwarclccl to thc

coLrrts t-rr [lAC'C' fbr

prosecution.

Nced to trraiutaitt

prot'essional codes of ethics

as part of thc trcr,v larv.

Cortrparisoll to lrc borrtlwcd

from part il and llI of

Public Otllcer Ethics Act oi

2003

Provide f,or exernPtion of

conflict of interest f,or

csscrrtial hcaltltcarc prov iders

where cit'ctttlstances Iirnit

ancl prejuclicc rnclnbcrs of thc

public tiom cnioYing

essential heal thcare serr,'ices

Kerrya does ttot have

enourglt healthcare Persounel

in specialized fielcls arrd

I iur iting prof'ess ional

practice altd acccss tcl carc

by citizcns lnay cncl uP

promoting unbalanced care

3



Clause 27,28,29

IV-ComPliance

measures

ause 3 t(a)(a)

Clause 34

Clause 35

Arnend to Provide lor at least

100% iucreasc of dccreasc itr

value of au iucome, asset or

liabilitY

Anrend to Provide for Ptrblic

access to digital clata

repositorY ou declarations;

Can be accessed bY PaYr-nent

oI nrirrimal access f'ce'

Current thresholcl ol'25% is

too tow arrd bordem ol1

extreme monitorirlg and

scnttiuY of econouric

elllPowcl'ltrcnt trud grtlwth

of pcrsons

ln the digital age lt ls

inrportant to include a

publiclY accessible cligital

repositorY for all statc arrd

public officers of

assesslllellt and checks ou

wealtlr declarations'

Material

changc in

value of

iucotne,asset

or liatrilitY

Digital data

lepositorY

inforrnation

ru'rissirrg

Retention of

infbrrrratior-r

Iucrease rePositorY title to

I 5-2OYears

Allorv acleqttate trackirrg

arrd likelY stashing of

wealth that rnaY havc bcon

ill gottcrr and rcclaimcd'

Public tlfficel esonolnlc

clllpowcl'urctrt shottld not bc

limitcd bY statute alter

tertn i uation of enrPloYtncut

cn gagctllcrrt. Rccusal

however can be cited on

casc bY casc basis'

Delete clauscsProhibitions

after leavirrg

otfice

5



Clause 38 Divestinl.e Register confl

regrster

ict ol inter.est in R egrster conllict of interest

ul l'eglstel- unless where

gross con{lict ol'interest is
Iikcly should an irrclividual

bc tbrcccl tcl consiclcr

divcstitr,rr-c

Clause

41.42,43,44.45.4

6

V-Complainrs --

and Conduct ol'

lnvestigations

Reporling of
Divcstiture

and assc-ts

givcn as

security,

Orders on

conrpliance

Delete clauses

Not necessar.y to keep record

ol' dir.,cstrncn I options ol-

persons sincc rvcalth j.s

already declar.cd.

Wherc conflict of interes

provcn track-abil ity of'

asscls to bc undcftakcrr to

allorv tbr govenrnrent

conllscation ancl sanctions

Arncrrd

gcneral

penalty

Arrrcnd to a Illrc of up to

2nrillion shillings ancl u1l to

3yrs inrprisonment or botlt

Mattcrs are sel f'-explanatr-ly

ancl whcre corrflict of
intc:rest is apparcnt a party

shoulcl considcr to minimizc
tlreir con Ilict ol' interesl

Alr olfcncc olcolrllict ol-

interest shoulcl not be

criminalizecl to levels of
grand conrrption. Lcgal

Ii'anrcworks <ln grand

corruption to guide on

6

-MisccllaneousVI

ptovlstons

Clause 52

lreftier corruption crinres



Rcpcal of

Public

0tficcr

Ethics

Act.2003

Vll-Rcpcals and

^ 
Sa"ings

('lausc 58

Kccp act lbr actiotts tltat it

scrvcs to scrl'c tltr ctltics tlr

cotrsiclcr to rcnalrre thc

Contl ict-o t'- i ntcrcst bi ll to

"Public Olficcr Etltics and

Conllicts o[' Itttcrcst

Act.2023'

I{cpcal scctiotls ol'act that

hat'c bcu'tl duPlicatcd in

cortllict-ol'-intcrcst biI I

Corrsidcr to ntarry thc

public ollccrs cthics act

ancl conllict ol'ilrtcrcst bill

Datc: 3l'r Augtrst 2023
Signctl 81':

.i\*, .1.-- .-. _-_

. DR. DA\"II BHIN{.II AI'EI,[,AII
SECRE'I'ARY Gf,NERAL 'ts l) N' lh"

I LP CT o IA
E

(KMPDtl).
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TO
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1.O BACXGROI.JND

The National Assembly Departmental Committee on Justice and Legal Affairs has

invited the Commission Secretary / Chief Executive Officer, National Police Service

Commission to submit views on the National Assembly Bill No. 72 of 2023-

Conflict of Interests Bill. This is pursuant to Article 1 18 (1) (b) of the Constitution

of Kenya, 2O7O as well as Order 127 (g of National Assembly Standing Orders.

The invitatton requests the National Police Service Commission to make its

submissions on the proposed Conflict of Interest 8i11, 2023 in the publrc

participation forum with stakeholders on Tuesday 8th August,2023 Yra a letter Ref:

NA/DDC /JLAC/ 2023 / 082 dated 3'd August, 2023.

1.1 NA1IONAT POUCE SERVICE COMMISSION

The National Police Service Commission is established by Article 246(1) of the

Constitution of Kenya 2O7O and rdentrfiable under Article 248 (2) (l) as one of the

Chapter Fifteen Commissions and Independent Offices.

The mandate of the Commission is stipulated in Article 246 (3)@)b)(c) and it is
also a Service Commission as spelt out in Article 234 (9(c)(iv) which entails

generalHumanResource Management Function of Members of the National Police

Service.

The National Police Service Commission consequently makes the following

submissions:
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1.2 SI.'BMISSIONS BY NATIONAT POUCE SERVICE COMMISSION

s/

NO

srcnoN
OFTHE
BII.L

SPECIHC CIAUSE PROPOSED

AA,IENDMENT
JUSTTFTCAnON

1 s. 8 (b) "is in a situation where
the private interests of
the public officer can
reasonably be perceived
to impair or influence the
public officers' abili ty to
act objectively perform a
public duU'

Substitute the phrase

"can reasonably be
perceived"to "canbe
demonstrated" to
impair...

"pe,rceived" is not an objective
measure.

There should be actions or
omissions by the Public officer
that give factual indication of
influence on the impairment of
ability.

2 S. 8 (c) "has private interests that
could conflict with duties
of the public officer in
future"

Delete ((has interests" and
rephrase as "pursue
interests that conflict
with the duties of the
public officer

Public Officers have diverse
personal interests. It is far
reachingto predict what may
conflict in the future the action
or omission that causes conflict
is what is in issue.

3 s. 13 (1) A public official shall not,
directly or indirectly, use

or allow any person
under the official's
authority to use any
information that is
obtained by the official in
the course of performing
official duties ancl is not
available to the public to
improperly further or
seek to further the
interest of the officer or
interests of another
person.

Qualify the "interests of
another person" to read
the "private interests"

Interests are general term and
the interests sought to be

regulated are "private
interests"

4 s. 15
(1)(b)

"disclose in writing to the
reporting authori ty, any
offers of outside
employment that could
place the officer in a
situation of conflict of
interest within seven days
of receiving the offer"

Delete this subsection Receipt of an offer does not
indicate any action/ omission
in the conduct of the public
officer to act for private
interests and couldbe
unsolicited.
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s/

NO

SrcIION
OFTHE
BItL

SPrcEIC CI.AUSE PROPOSED

AIVTENDMENT
JUSflFTCATION

5 s. 19 (1) 'A public officer shall not
be party to or beneficiary
of a contract for the
supply of goods, works or
services with any
reporting entitlt"

Delete the word
"beneficiary"

This proposal is against Articles
27 (3) (4) and 40 of the
Constitution of Kenya on right
to economic opportunities and
property.

Public officers have right to
acquire property which
includes stake in companies,
shares in which beneficial
interests are declarable in law.

6 s. 23 (3) 'A public official shall
not engage in anygainful
employmcnt without
permission from the
repofting authority and
the Commission"

Delete the subsection This is intrusion to person's
privacy where any other
gainful employment that is not
in conflict of interest with the
reporting authority is pursued
outside official duty and time.

7 s.2s (1) An appointed public
officer other than a
Cabinet Secretaty or a
member of a County
Executive Committee,
shall not, in the
performance of his
duties-

z) Act as an agent for
political party...

Anrend to read:

"An appointed public
officer including a
Cabinet Secretary or a
member of a County
Executive Committee
shall not, in the
performance of his
duties-

These are public officers who
should be politically neutral
and discharge their functions
tbr the good of the public like
all public officers.

8 s.27 (1) 'A former public officer
shall not-

(a) Act for or on
behalfofany person
in connection with
any specific
proceeding,
transaction,
negotiation or case in
which the State is a

Anrend the paragraph to
read:

"A fbrmer public officer
shall not-

Act for or on behalf of
any person in connection
with any specific
proceeding, transaction,
negotiation or case in
which the Ste*e Reporting

The State is abroad term for
and including whole of

Sovernment. Only the former
reporting entity in which a
tbrmer public officer was
engaged as employee should be

considered as there was privity
of relationship.
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s/

NO

sEcnoN
OFfi{E
BItt

SPECIFIC CIAUSE PROPOSED

A {EI.IDMEI{T
IUSIEICATION

party and with respect
to which the former
public officer had
acted for, or provided
advice to the State;'

entity is the immediate
former employer and is a

party and with respect to
which the former public
officer had acted for, or
provided advice to the
St+tc that Reporting
entity;"

I s.27 (1)
(c)

oUse information
obtained in his official
capacity and which is not
available to the public to
further the interests of
another person or entity"

Qualify the subsection by
rephrasing as follows:

"Use classified
information obtained in
his official capacity to
further the interests of
another person or entity"

Article 35 of the Constitution
guarantees access to
information held by the State

subject to legal limitations and
other legal provisions.

The only information limited
therefore should be anti-
conrpetitive information,
classified information or mis-
information.

This proposal has potential to
limit witnesses in legal
proceedings who advance rule
of Law and constitutionalism
where they have first-hand
information on issues where
there are legal proceedings.

10 s. 34 (1) 'Any declaration made
under this Act shall be
accessible to any person
upon making an
application to the
Commission that he has
Iegi ti ma te i n teres t an d
good cause in the
furtherance of the
objectives of this Act".

Qualify the declaration
referred to excluding
Wealth declarationby a

Public Officer.

Wealth declarations contain
personal information that is
subject to Right to privacy.

A Public Officer should be

informed when such
information touching on their
private information has been
requested.

The Commission should have
proper guidelines on how this
information is requested or
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s/

NO

SECIION
OFTHE
BII.L

SPECIHC CIAUSE PROPOSED

AA/IEI{DMM.IT
JUSTTFTCAIION

conveyed and the purpose
declared in this requisition

11 s. 34 (8) "Notwithstanding
subsection (1), a law
enforcemen t agency shall
have unrestricted access

to the disclosures and
compliance repofts made
by a public officer under
this Act'

Define enforcement
officer to a person

employed by the
Commission (EACC) and
not all enforcement
officers generally.

Replace unrestricted
access to the disclosures
with: reasonable access

upon request on notice to
reporting entities.

Right to privacy and access to
reporting entities information
should continue tobe managed
through transparcntbut
accountable and lavtful
channels and persons

1.3 OTHER COMMET.ITS

The Bill should be cognizant of the tmpact of the Bill to limit:

i. Transparency and whistleblowing policies of Reporting entities.

ii. Witnesses who have exited public entities but have primary evidence to
issues of their former reporting entities.

iii. The Commission (EACC) should have a dataprotection policy thathasbeen
subjected to stakeholders and public participations.

iv. The impact on Court officers who have an oath of duty to advance
constitutionalism and rule of law through public interest litigation.
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In the ureantime, prease find attached the written memorandurn by the
Parliamentary Service Commission

sent to your email.

A soft copy of the same has been

Thank you for your continued cooperation

Yours

I

c

t j.M.I\ryEGENyE, CBS,

[."r**oF sENA TE/sE cRE TAR',

oY

i

t

a

a



REPUBLIC OF KENYA

PARLIAMENTARY SERVICE COMMISSION

MEMORANDUM BY THE PARLIAMENTARY SERVICE

COMMISSION ON THE CONFLICT OF INTEREST BILL,2023

PRESENTED TO THE NATIONAL ASSEMBLY'S COMMITTEE ON

JUSTICE AND LEGAL AFFAIRS

PARLIAMENT BUILDTNGS
NAIROBI
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fntuoduction

l' The main object of the conflict of Interest Bill, 2023 is to provide for the
management and regulation of conflict of interest for public officials in the
discharge of their official duties.

2' The Bill proposes changes in the management and regulation of conflict of
interest of public officials and it is therefore important to analyzethe provisions
of this Bill uls- a- vis the provisions of other laws in relation to conflict of interest
and the mandate of other organs in the management and regulation ofthe conflict
of interest for public officials.

P th

a) Repeal of the pubtic officer Ethics Act, 2003 (poEA, 2003)

3' The conflict of Interest Bill,2023 proposes to repeal the public officers Ethics
4ct,2}l3(hereinafter referued to as the POEA ,2003)which has been a general
law that covers various aspects of the ethics of public officers including conflict
of interest.

4' on the other hand, the intended conflict of Interest Act is a special legislation
focused solely on conflict of interest in relation to public service, hence leaving
out other aspects of ethics in the public service such as professionalism, among
others.

b) Implementation and Enforcement of the rntended Legislation

5' The Bill tasks the Ethics and Anti-comrption commission (EACC), with the
implementation and enforcement of the intended conflict of Interest Act. Under
clause 6 of the Bilr, the functions of EACC shalr be to:-
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(a)

(b)

(c)

(d)

(e)

(h)

oversee the management of conflict of interest for all public officials;

develop an effective system for reporting violations of this Act;

promote best practices and develop standards and guidelines for the

management of conflict of interest;

receive and process requests related to management of conflict of

interest;

conduct inquiries on matters of conflict of interest and make

recommendations to the relevant bodies;

(f) provide advisory opinions on conflict of interest on its own volition or

(i)

on request by anY Person;

conduct public awareness on the management of conflict of interest;

analyse, seek for clarification and veriff conflict of interest

disclosures; and

institute proceedings for forfeiture of undeclared and unexplained

assets

6. The Bill also empowers EACC to delegate its powers or functions under the Act

to any person or body by notice in the Gazette which will then be deemed to be

the Commission responsible for administration and management of conflict of

interest in respect of a class of public officials specified by E'ACC'

7. In essence, the Bill aims to bring all public officials under the ambit of EACC'

This however, is likely to raise a conflict with the jurisdiction and mandates of

various entities with special powers over certain classes of public officials' This

will likely cause a conflict in the implementation of the Bill'

(e)
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8' Some provisions of the Bill are in contrast with those currently under poEA,
where the implementation and enforcement of poEA ,2003 has been left to the
responsible commission for each public officer. These are likely to result in
conflict.

9' For instance, the Parliamentary Service commission is responsible under Article
127 (6) of the constitution to appoint and supervise office holders. Further,
section 6 of the Parliamentary service Act, 2019 gives the commission the
power to prescribe a code of Conduct for the parliamentary service and provide
for among other things for disclosure of interest and taking measures to avoid
any conflict of interest (real or apparent) in connection with the service.

10' Under Article 172 ofthe constitution as read together with the Judicial Service
Act' the Judicial Service commission is specifically responsible for the conduct
ofjudges, magistrates and other judiciar officers and staff.

11' The Parliamentary Powers and Privileges Act, 2ot7 was enacted by parliament
pursuant to Article I l7 of the constitution to provide for the powers, privileges
and immunities of Parliament, its committees, the Leader of the Majority party,
the Leader of the Minority Party,the chairpersons of committees and Members
and to make provision regulating admittance to and conduct within the precincts
of Parliament.

12' The Act establishes committee of Powers and Privileges in each House. Section
15(4) of this Act provides for the functions of the committee as follows -

Thefunctions of the Committee of Powers and privileges shall be to-
(a) inqutre into the conduct of a member whose conduct ts alleged to

constitute breach ofprivilege in terms of section 16,.
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(b) perform such other functions as may be spectfied in this Act'

13. Further section 26 of this Act regulates conflict of interest of Members of

Parliament in discharge of their duties. Section 26 provides-

26. ImProPer Influence of Members'

(l) A person shall not, byfraud, intimidation, force, insult or threat of any

kind, or by the offer or promise of any inducement or benefit of

any kind, or by any other improper means-

(o) influence a member in the performance of the member's functions as a

member;

(b) induce a member to be absentfrom Parliament or a committee at a

Particular time; or

(c) attempt to compel a member to declare himself or herself infavour or

againstamatterpendingbeforeorproposedorexpectedtobe

submitted to Parliament or a committee'

(2) A member shall not solicit, receive or accept any fee, compensation,

g,ft,rewarcl,favororbeneJitofonykindforthememberoranother
personfor in resPect ol:-

(a) voting in any particulor manner or nol voting on a matter before

Parliament;

(b)promotingoropposinganythingpendingbeforeorproposedor

expectedtobesubmittedtoParliament;or

@ making a representation to Parliament'

(3) A person who contravenes this section commits an offence

5



14' The Act funher provides under the Fourth Schedule to the Act, the code of
conduct for Members of Parliament. clause 5 and 6 of the code provides as
follows-

Member not lo accept improper rewarcl

Members of the House shall not_

(a) accept or qgree to accept anyfinanciar inducement as an
incentive or rewardfor the performance of their duties;

@ seek to profit or profitfrom membership of the House by
accepting or agreeing to accept payment or other incentive
or reward in returnfor providing parriamentary advice or
services,-or

@ incur afinanciar or other obrigation that unduly inJruences the
Member in the performance of his or her duties.

Members to register inlerests

(l) Members of the House shall_

(a) register with the relevant speaker all financial and non_

financial interests that may reasonabry in/ruence their
parliamentary actions,.

(b) before contributing to debate in the House or its Committees, or
communicating wilh state offcers or other pubric servants,
declare ony rerevant interest in the context of parriamentary
debate or the matter under discusston; and

(c) observe any rures agreed of the House in respect offinanciar
supportfor Members or thefacilities of the House.

J.

6.

6



(2)Arelevantinterestisaninterestthatmaybeseenbya

reasonable member of the public to influence the way in which

aMemberdischargeshisorherparliamentaryduties.

(3) Members shall ensure that registered interests are accurate and

updatedwithinonemonthofanychangeinparticulars.

15. The Act empowers the Powers and Privileges committee in each House to

enforce the Code and have power to recommend penalties for breach'

16. Further, in line with the provisions of the Powers and Privileges Act' 2017 ' the

POEA mandates the Powers and Privileges committees of the two Houses of

Parliament as being responsible for conduct of its members' Further, the National

Assembly is responsible for the ethics of the President, the Speaker and the

Attorney General; and members of several commissions and independent

offices.

17. The enactment and implementation of the proposed Bill will likely result in

conflict with the provisions of the constitution particularly Articles 127 ' 172 and

the independence of other organs to manage their affairs' Further' some

provisions of the proposed law are likely to result in conflict with the provisions

of the Powers and Privileges Act given that the proposed law does not seek to

amend the provisions of other laws that give specific mandate over conduct of

pubtic officers. It is therefore our recommendation that the provisions of the Bill

be amended to align it with the specific mandate given to other public entities

with special mandates over conduct of certain classes of public officers'

18. Further, it is proposed that the Bill be reviewed to empower the reporting entities

as the reporting authorities of first instance with regard to implementation and
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enforcement of the provisions of the Bill and to make periodical reports to
EACC.

19' Pursuant to clauses 17 and'24 of theBill, the reporting authorities are custodians
of the register of gifts and register of conflict of interest, it therefore would be
proper to give them enforcement powers.

c) Power to investigate complaints

20' The Bill empowers the reporting authority and EAcc to investigate complaints
and determine whether a public officer has contravened any law or regulation.
The investigations may also be carried out on the volition of the reporting entity
or EACC.

2l' rt is not clear from the provisions of the Bill at what point the reporting authority
and EACC would commence investigations or whether there can be concurrent
investigations with both bodies or multipre bodies.

22'rn this regard, it is recommended that the Bill be amended to allow internal
investigations by the reporting authority to be carried out and finalizedwithin
certain timelines and further to oblige the submission of a report within a specific
time period to EACC who may carry out further investigations if need be.

23' Further' the Bill under clause 50 provides that a public officer may be suspended
from office pending the investigations and determination of allegations against
that officer' It is not clear who will recommend this suspension given the
investigation can be carried out both by the EACC and the reporting authority.

24'rt is therefore recommended that the Bill be amended to provide that an officer
can only be suspended pending investigations where there is a likelihood to
interfere with evidence, witnesses or the investigations. Further, where
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investigations are carried out by EACC, the EACC shall recommend to the

reporting authority to suspend the officer'

25. The timelines of the investigation shourd ideaily be specified in the Bill to ensure

that the reporting entity complies with the constitutional right to fair

administrative action and to further avoid onerous ritigation that may result from

the said susPension.

d) Declaration of Income, Assets and Liabilities

26.The Bill requires every public officer to make a declaration of income, assets

and liabilities of himself, his spouse or spouses and his dependent children under

the age of eighteen years. In a complete departure from the provisions of POEA'

the Bill requires declaration to be made directly to E'ACC' The Bill further

requires declaration for income of spouse including bank accounts' shares and

membershiP to or ganizations'

27.Itis recommended that the Bill be reviewed to allow public officers to submit

their declarations to the reporting authorities as is the case under the PoEA'

Further, spouses should only be obligated to declare income assets and liabilities

that are in joint names of both spouses' Requiring a spouse to mandatorily

declare income, assets and liabilities of the other spouse would infringe on the

constitutional rights of the other spouses to privacy, dignity and to own property'

e) Conflict with the Public Procurement and Asset Disposal Act'2015 and

attendant regulations

28. Clause 19 of the Bill prohibits a public officer from being aparty or a beneficiary

of a contract for the disposal of goods with any reporting entity'
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29' Section 166 of the Public Procurement and Asset Disposal Act provides that an
accounting officer shall not dispose off assets to an employee of the public entity
or a lnember of a board or comtnittee of the public entity except as expressly
allowed under this Act and the regulations. The public procurement and Asset
Disposal Regulations,2020 provide for circumstances under which the disposal
can be made to a public officer. Regulation202 sets out the procedure to be
followed to dispose off unserviceable, obsolete stores, assets a,d equipment to
an employee of a procuring entity, or a member of a board or committee of a
public entity as follows:

a) the time and cost required to dispose to any other person is
disproportionate to the value ofthe unserviceable, obsolete, obsolescence
stores and equipment to be disposed.

b) the employee is in possession of the stores item or equipment to be
disposed and may be given the first priority to purchase the same

c) assets, stores and equipment are to be disposed of by taking into
consideration the net book value or minimum acceptable price set by the
technical expert under section 164(3)of the Act, where applicable, at the
time of disposal based on government policy

30' It is our proposal therefore that this concern has been sufficiently taken care of
by the Public Procurement and Asset Disposal Act and attendant regulations
and therefore claus e 19 (2) of the Bill shourd be dereted.

0 Prohibition after leaving office

31' The Bill under clauses 27 and,28 makes prohibitions for public officers against
representing people against the reporting entity and representing any one before
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a reporting entity within a period of two years after leaving employment with the

reporting entitY.

32. This provision may be interpreted to target only a section of the profession

specifically lawyers which may turn out to be discriminatory' This also limits

the right of a person to be represented by a person of their choice'

g) Oversight over EACC officers

33. The Bitl provides for protection from liability for anything done, reported or

said in good faith by EACC in exercise of any power under the Act' In essence'

no criminal or civil liability shall lie against E'ACC or anyone acting on its

behalf

34. However, with the repeal of POEA,}OO3,EACC officials will be exercistng an

oversight role over themselves. As such, there is need to speciff under the Bill

who will be exercising an oversight role over EACC officials as concerns

conflict of interest.

Specifi c Recommendations

In view of the above, we propose the fotlowing amendments to the Bill-

RECOMMENDATIONCLAUSE

,other gainful employment' to explain the fact that the kind

of employment referred to is additional employmentto public

engagement by the public official'

b) Redefine 'Commission' to mean 'Commission or

authority responsible for the public official' in line
reporting

' should be rePhrased to
a) The term 'gainful emPloYmentClause 2

a
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with the view above that conflict of interest areas arise
differently for every pubric entity hence can be best managed
by the responsible commission or reporting authority that the
public official reports to.

c) Need to define 'unexplained assets, in the context of the
intended conflict of Interest Act rather than adopting the
definition in the Anti-corruption and Economic crimes Act
which is tied to comrption and economic crimes.

administration of
the Act

Clauses 5-7 on the

of the intended Act in terms of enforcement and
implementation from the sole ambit of EACC. The same
should be divested to the commission or reporting authority
for the public officer involved.

There should also be a provision to specify who wi, be
exercising the oversight role over EACG officials as relates
to conflict of interest.

These clauses need to be rephrased to remove administration

Clause I I

Parliamentary powers and priv,eges Act, 2or7 and the
County Assemblies powers and privileges Act,2017.

Should be deleted as it,s already provided for in the

Clause l5

acceptance of an offer of outside emproyment be reported to
the responsible Commi

seven days.

sslon or reporting authority within

Reporting to EACC should be deleted. Reporting of
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provided for under the Public Procurement and Asset

Disposal Act,2015 and attendant regulations'

the same is sufficientlYClause 19 (2) should be deleted asClause 19

officials are generally permitted under the Act to engage tn

other gainful employment, clause23 (l) should be amended

to reflect this general rule.

to the fact that PublicSince clause 23 (2) of the Bill refersClause 23

responsible commission or reporting authority on case by

case basis depending on demonstrable conflict of interest.

be dealt with theShould be deleted and the restrictionClauses 27-29

responsible Commission to report to EACC periodically

instances of recusal of public officers under their jurisdiction

and conflict that was avoided'

mandate or allow the
Clause 30 (2) (b) should be amended toClause 30

authority to be responsible and enforce compliance with

declaration of income, asset and liabilities and to report the

same EACC on compliance and measures taken for non-

compliance.

Be amended to allow a public officer to only declare income,

assets and liabilities ofthe spouse, which income, assets and

liabilities are in joint names of the spouses'

ission or rePortingBe amended to allow resPons ible CommClause 3l

Be amended to allow inve

commission or reporting authority for complaints of

by the responsiblestigationsClause 48

13



responsible commission or reporting authority to report its
finding with recommendations within a prescribed period to
EACC.

contravention of the provisions of this Act and the

Clause 50

Clause 55

liability, both in civil and criminal proceedings for actions
taken in good faith pursuant to the intended Act. There is
need to define what 'good faith' means in the context of the
Act since the same can be open to numerous interpretations
despite grave impact of the intended legisration on pubric
officials

Clause 55 of the Bill protects EACC officials from personal

lause 58 and 59C

conflicts of interest leaving out other aspects of ethics in the
public service which are well covered under poEA, 2003.

Therefore, instead of repearing the entire poEA, the Biil
should amend specific aspects of poEA that rerate to conflict
of interest and preserve poEA as concems other aspects of
ethics in the public service that the Bill has left out.

The intended Iegislation has a narrow and special focus on

Suspension of a public official pending investigations be
done by the responsibre commission or reporting authority
where there is a likerihood of interference with evidence,
witnesses or the investigations.
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1. Introduction

I-lon Chairn'ran and Members of the National Assenrbly Departmental Comn,ittee on Justice and

Legal Af-fairs, the Secretariat, Ladies and Gentlemerl, we wish at the onset to convey greetir-rgs

frorn the PLrblic Service Commission.

2. Invitation

The Clerk of the National Assembly through Letters No. NA/DDC|JLAC|2023|060 and 082 of
23'd June and 3'd August, 2023 invrted the Commission to meet this Committee with written

memorandum on the Conflict of Interest Bill, 2023.

3. Renlication of existine lesislation

Hon Chairrnan the Bill for the most part replicates what already exists in the Public Officer
Ethics Act and the Leadership and Integrity Act as demonstrated below

t6
23

CLAUSE SUBJECT MATTER OBSERVATION
6(a) EACC to adrninister and

lnanage conflict of interest
under the Act for all public
officials.

Admiriistration and management are day to day

activities. This power is better carried out by
individual institutions. It is

8, 9, 10&
l1

Conflict of interest Provided for in Section l6 of the Leadersliip and

Integrity Act, 2012(LIA) and Section 12 0f the

Public officer Ethics Act.2003( POEA)
13 Misuse of

information
official Provided for in Section 22 of LIA

Gifts and benefits Provided for in Section l4 of LIA
Gainful employment Provided for in Section 26 of LIA

24 Register of Conflict of
Interest

Provided for in Section l6(11) of LIA

26 Public Collections Provided for in Section 18 of LIA and Section 13

ofPOEA
27 Offers of employment Provided for in Section 27 of LIA
28 Declaration of Income

Assets and Liabilities
Provided for in Section 12 of POEA

29 Timelirres for Declarations Provided for in Section 27 of POEA
3t Clarifications Provided for in Section 28 of POEA
32 Access to information Provided for in Section 30 of POEA
1a
JJ Retention of Information Provided for in Section 31 o1' POEA



4. Statutory Harmonv

The Kenya Law Relbrm Comrnission, in its publications "A gr:ide to the legislative process ion

kenya " guides as follows in terms of statutory harmony.

"Arguably, there are hardly any completely new ideas in the public sphere. Virtually, all situations
legislated on or otherwise, have, invariably been previously encountered and addressed in some
form or other. lt is important therefore for persons engaged in the legislative process fo
underTake detailed research to establish amonqst other relevant issues whether a
leqislative proposal before them has previouslv been leqislated, who or which entitv is or
has been responsible for its execution, which other existina leqal framework can be
modified, amended or repealed to allow for the situation at hand to be redressed. and
which other mechanism other than a legislative measure can be employed to deal with the
matter."

Conflict of interest is addressed both in the Public Officer Ethics Act and the leadership and

Integrity Act. Any identified gaps can be addressed by amending the already existing legislation

as opposed to drafting a new Act which basically leplicates the exiting legislation.No
justification has been provided for repealing the existing legislation

The new addition is divestiture and establishment of blind trust, Clauses 38 -41. These two

issues could be accommodated in the existing legislation.

5. Pronosed reneal of the Public Officer Ethics Act and makins f{thics and Anti-
corruntion Comrnission the rcnository for lvealth declarations for all nublic officers

Clause 58 of the Bill seeks the repeal of the Public Officer Ethics Act, 2003.

It is to be observed that the Public Officer Ethics Act , 2003 was enacted to operationalize

Articles 7 & 8 of the United Nations Convection Against Corruption. The two Articles aim at

promoting meritocracy in appointments in the public service. It also seeks to promote

professionalism and good conduct among public officers by requiring development and

implementation of Codes of Conduct. An officer who breaches the Code is to be disciplined.

The Public Officer Ethics Act has a parl dealing with the general code of conduct for all public

officers and a part dealing with wealth declaration and provides for disciplinary action to be

taken against officers who breach the requirements of the Act.

Parliament in its wisdom placed the responsibility of administering the Public officer Ethics Act,
2003 in various responsible commissions. With each Commission being in charge of the

officers it exercises disciplinary control over. This \ /as necessary to ensure that in the event of
breach, disciplinary actior-r is taken expeditiously.

The proposal to have the Ethics and Anti-corruption Commission the responsible commission

for all public officers and rendering all other responsible commissions including TSC, JSC, and

Parliamentary Service Commission , all 47 county public service boards redundant is not tenable.



I

It does not promote efficiency in dealing with malfeasance related to the code of conduct and is

against the spirit of the United Nations Convention Against Corruption because EACC does not

exercise disciplinary control over the public officers.

6. General Observation

in any event declaration of assets and liabilities, as currently exists is a voluntary process. The

information given voluntarily sometimes becomes a subject of criminal investigating. Making

Ethics and Anti-corruption Commission is an investigating agency. Making it the repository

amounts to making public officers provide information, which could be self-incriminating to an

investigator without having cautioned hem thus breaching the miranda rights.There is no

justification why the Public Officer Ethics Act should be repealed and Ethics and Anti-

corruption Commission made the central repository.

7. Recommendation

It is neater to amend the existing legislation and address gaps ,if any ,instead of developing a new

law which only replicates what already exists. And which could result in confusion when it comes

to implementation.

8. Conclusion

The Commission wishes to thank you Hon Chairman and Hon Members of the Committee for

granting the Commission the opportunity to present memorandum on the Conflict of Interest Bill.

Dated this 1+1* .day of ....2023

,LbSigned

AMB. ANTHONY M. MUCHIRI, CBS
CHAIRPERSON
PUBLIC SERVIC F:, COMMISSION
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OFFICE OF TI{E DIRECTOR OF PUBLIC PROSECUTIONS

Telegraphic address: "Personnel', Nairobi
Telephone: Na irobi 27 32090
Mobile: 0723202888/0787880580
Fax:2243524
Email: info@odpp.go.ke
When Replying please quote

ODPP House

Ragati Road, Upper Hill

P O BOX 30701 - 00100

NAIROBI

KENYA

a

Ref. No: ODPP/SPP/GEN Date: 29th June, 2023

The Clerk of the National Assembly
National Assembly
Main Parliament Buildings
P. O. Box 41842 -oo1oo
NAIROBI.

RE: OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS (ODPP)
SUBMISSIONS ON THE CONFLICT OF INTEREST BILL,2023

Forwarded herewith are the ODPP Submissions on the conflict of Interest bill,
2o2g for your further action.

u
,(

Doncas oDUoR, sc, EBs, oG\M
SECRETARY, PUBLIC PROSECUTIONS
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Salaries and Remuneration
Commission (SRC),



DIRECTCTT
i ,i,:rl r ll l\t I

Dire ctrrate if Dena(ment.rl Cr,mmiftes

D r u JUll 2023

Ref. No. SRC/TS/8 (s9)

The Clerk of the National Assembly
The NaUonal Assembly
P O Box 41842-00100
NAIROBI

Attn: Mr. PeEr Chemweno

MRS. A[{NE R GITAU, MBS
coirMrssroN SECRETARY/ cEo

& Remuneration
Commission

R('w rrrlrn! Produt I t ! i I !

-ta

*

a obD

27e June, 2023

kt'41""

6Au'I
ft t\

J f,,YLA
INVITATION TO SUB]I{TT VIEWS ON THE COI{FLICT OF INTEREST BILL 2023

Reference is made to your letter Ref. No:NA/DDCplACl2023l063 dated 23d June, 2023 on the
above subject.

The Salaries and Remuneration Commission (SRC) is established under Article 230 of the
Constitution of Kenya, 2010, to: a) set and regulady review the remuneration and benefits of all

State State officers; and b) advise the national and county governments on the remuneration and

benefits of all other public officers. In the execution of its mandate, SRC is guided by constitutional
principles set out in Afticle 230(5) of the constitution and Section 12 of SRC Act, 2011.

The National Assembly Departmental Committee on Justice and Legal Affairs (lLAC) vide the letter
under reference invited SRC together with other institutions to submit views on the Conflict of
Interest Bill, 2023.

SRC is unable to appear before the Committee on 29th June 2023 as requested, owing to other
commitments scheduled prior to the invitation. However, SRC has reviewed the Bill and supports
the provisions proposed therein. To enhance the provisions on restricted gainful employment,
engagement of public officers in public procurement and to provide for operation of accounts in
foreign jurisdictions, SRC proposes inclusion of additional provisions as per the attached table.

The purpose of this letter, therefore, is to convey the Commission's inability to appear before the
Committee on 29s June 2023 and to provide the Commission's written views. SRC will be available
for the meeting at a later date if its attendance is required further to the views forwarded herewith.

The Commission appreciates your continued cooperation and support as we discharge our
respective mandates.

RECEI\/fe
2I JUN ?ill

CLERK'S (')l'pt, ,;

P O B,ox 4)8.42

williamson House, 6th Floot 4th Ngong Avenue. p.o. Box 43126, GPo-00100, Nairobi, Kenya. Tel: +254 (20) 27LN65l7Ll73l8l I +254-7367128#.

Email: info@src.go.ke Website: htes://www.src.go.ke/ O @ O @srckenya Q OSnCff @ O Salaries and Remuneration Commission



Table: Proposals by SRC for inclusion in the Conflict of Interest Bill 2023.
l''',tl\ tlui i t

New Inclusion of a clause regulating participation in local tendering processes
by offshore registered companies whose directors are public officers.

It is SRC's view that the provision proposed for inclusion will address the employment of public
officers on part-time basis in other public institutions and avoid double provision of benefits by
different employers to the same public officer during the same period. Further, the two additional
clauses proposed for inclusion will enhance transparency in the banking system and strengthen
the integrity of public procurement processes.

Provision Proposed Provision

Clause 23 A public officer who accepts employment on a part-time basis in another
public instituUon shall inform the instihrtion offering them the job, before
accepting the job offer of their full-time employment as a public officer.

New Inclusion of a clause guiding on the modalities/procedures for public
officers in opening and operating overseas bank accounts.

Page 2 of 2
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TEACHERS SERVICE COMMISSION

MEMORANDUM ON THE CONFLICT OF INTEREST BILL
PRESENTED TO THE JUSTICE AND LEGAL AFFAIRS COMMITTEE OF THE

NATIONAL ASSEMBLY

THE TEACHERS SERVICE COMMISSION

By
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-
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MFMr)PANNI IM ON THE NFLI?T OF INTEREST BIL
PRESENTED TO THE JUSTICE AND LEGAL AFFAIRS COMMITTEE OF THE

NATIONAL ASSEMBLY

WHAT IS YOUR
J USTIFTCATTON / COM M ENT
FOR THE PROPOSED
CHANGES

PROVISION IN THE
BILL

WHAT IS YOUR
PROPOSAL/TNPUT

Gainful employment should refer to
steady allowance arising out of
steady employment meaning the
employee will have steady work
and payment to allow self-
sufficiency.

Part 1 Preliminary Gainful employment
defined is narrow
restrictive

AS

and

Define what constitutes conflict of
interest both directly and indirectly. 

,

(

Section 8 Define Conflict of Interest in
the Preamble
Delete word 'perception' in
Section (B) (b) as it is

subject to abuse.
The Constitutional Commissions
are part of the state organs

Part 1 Add the Constitutional
Commissions as part of the
repoftinq entity

Section 17 (b) Clarification on gifts referred
therein referred to.

Clarification on the nature of gifts
referred therein. You may exclude
gifts awarded to own employees
e.q. for exemplary performance.

Restrict the treatment meant
to influence the Public
Officer

The provision
criminalizes all
treatment.

as drafted
complimentary

Section 18 (1)

It should be expounded/qualified
and probably define exception{
circumstances.

Section 18 (2) The provision appears open
ended

To avoid abuse by public officers
and to protect the sanctity of the
PPDA.

Section 19 Place of use of proxies such
as spouse and children be
addressed

Section 23 (1) (a) The provision appears vague
e.g. use of the word
incompatible

In line with Article 47 of the
Constitution, the same should be
qualified.

Section 23 (2) Expound the provision to
bring out what is acceptable,
what is prohibited or not

To avoid abuse

No employer will give the
permission referred to. The
provision appears to criminalize
hard work.

Section 23 (3) Not practical

2



Section 27,28, 29 Delete provision I This is a violation of rights of
certain professionals especially
Advocates in the Public Seruice.
It impedes constitutional rights
to exercise the practice of a
profession.

It conflicts with the principles in
the Advocates Act.

It impedes the right to earn a
living from the practice of a
profession.

The provision places upon a
Public Officer an
unnecessary burden should
be recast.

The Repofting Authority should
bear this burden as it is the
custodian of the register of Conflict
of Interest.

Section 31 Our concern is whether the
Commission (EACC) has the
capacity to receive all
declaration forms from the
entire Public Seruice.

Declarations be made to the
various Reporting Authorities.

Section 31 (4) @ Delete It is a violation of the right of
privary.

Amend to the final
declaration being made 30
days prior to exit.

The Repofting Entity will be in a
position to enforce the provision
when the public officers are still
under their employment.

Section 45 The provision should be
recast to avoid abuse

This power ought to be exercised
after due process including fair
hearinq.

Section 48 The whole provision should
be recast

Reporting of a crime should be
multifaceted to avoid abuse.
The provision should expound to
bring on board other players in the
justice sector for process e.g.
police, DCI
Provide how the information is
processed.
Modalities of investigations should
be provided in the Act.

Section 30 (2) (b)

Section 32 (4)

3



Section 49 Entire provision be recast As is, the provision is pre-emptive.
It can provide for some form of
preliminary inquiry to determine if
conflict of interest is apparent or
not.

Section 50 Provide for remuneration,
salary, emoluments etc

The provision should be subjected
to law governing operations ot
reporting authority and other
statutes.
As is, it is subject to abuse since
these are administrative. Also,
these should be left to criminal
courts.

Section 51 (2) Delete provision

Section 52 Recast provision e.g. the
penalty referred to has not
been disclosed.

The fine prescribed is excessively
high.

Section 55 Expound on the provision Is the reporting entity an agent of
the Commission (EACC)?
Provide format for the Compliance
Reports referred to. They could
also be defined as statutory
requirements in the preliminary.

Recommendations from EACC

should not be binding, they should
remain as best

4
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Mzalendo Trust



MZALENDO

29u',UNE 2023.
Clerk of the National Assembly,
Parliament Buildings,
P.O Box 4lW2
00100

NAIROBI.

Our Ref: tvtr/N{L27-,ll23 Your Ref: NA/DDC/JLAC{2023//W

RE: Memorandum on the Conflict of Interest Bill, 2023

Mzalendo ('Patriot' in Swahili) Trust is a Kenyan non-partisan Parliamentary Monitoring
Organization started in 2005 and whose mission is to 'promote open, inclusive, and
accountable Parliaments inKenya and Africa.'We do so by creating and managing civic tech

tools, producing evidence-based research, and leading and facilitating advocacy and
parbrerships with Parliaments, citizens, and otherrelevant stakeholders. We believe that
success in our work will build more effective and responsivelegislation and political
processes that ultimately support Kenya's national development goals. In linewith our
Strategic Plan 2027-2025, we anchor our work on three main pillars: Openness, Inclusior;
and Accountability.

In additioru Mzalendo Trust convenes various networks and collaboration initiatives to
facilitate engagement in the legislative plegegg. Key among this is the Civil Society

Parliamentary EngagementNetwork (CSPEN), a network of about 28 organizations with an
interest in working in Parliament. Inadditioru Mzalendo is also the Convenor of the CSO
partners within the Open GovernmentPartnership framework and the lead for the Public

Participation and Legislative Openness Commitment as articulated in the 4ft National
Action Plan currently under implementation.

We have reviewed the Bill and agree that it is timely and would enhance professionalism
and integrity in public service, our specific comments are as hereunder.



(Iause Propoeed Anrendmentg/
Ramiflcations

Comments on Propoced Anrendmenfty'
Recomnrendations

1 The Commencement clause, ..the

Bill shall come into force on such a ilate

as the Attorney General may W notice

in the Gazette, appoint.

In some instances, a number of
legislations have failed to
corrunence since the designated

authority has failed to give notice,

the Public Benefits Organizations
Act is a case in point.

We propose deletion of the referenced

statement and propose that the

corunencement of the Bill be guidedby Art.
116 of the Constitution.

2.

Clause 2. Definition of unexplained
asset makes reference to

Section 2 of. the Anti-Cormption
and Economic Crimes Act
(ACECA) defines "unexplained

asset" to mean:

"Assets of a person:

(a) acquired at or around the time

the person was reasonably

suspected ,f cornrption or

economic cime;and

(b) whose aalue is disproportionate to

his looutn sources of income at or

around that time and for which there is

no satisfactory erplanation."

This definition is limiting especially in the
scope of what the Act is intended to achieve

as it would require someone to have been

reasonably suspected of cormption or
economic crime.

We propose that the second limb of the
definition, whose aalue is disproportionate to

his lcnuon sources of income at or around that

time and for which tlure is no satisfactory

explanation, be applicable to this section.

17

Clause L7

Every reporting authority shall
maintain a register of gifts and

donations.

We propose an insertionof a penalty Clause

on the responsible personfor failure to keep

the register for purposes of compliance.



a

a

24 Maintaining a register of conflict of
interest and ensuring it is open to
the public for inspection.

We propose an insertion to the Clause to
specifically provide for ways in which the
register is to be made open to the public to
include compliance of the Access to
Information Act if a request is sought and
other online official channels like websites.

We hope our proposals will be considered during the deliberations of the Bill.

Sincerely,

Garcllne Galta,

Erecutve Dlrcctor.



Dr. Donald Keya) PhI)



Donald KeYa, PhD,

P.O Box t2023,00100,
Nairobi.
E-mai I : d m keya@oma i l. com

14th August, 2023.

The Clerk of National AssemblY,

Parliament Buildings,

Nairobi.

Dear Sir,

ATTN:DepartmentalCommitteeon]usticeandLegalAffairs

RE: MEMORANDA ON THE CONFLICT-OF'INTEREST BILL

(NATIONAL ASSEMBLY BrLL NO' 72 OF 2023)

Reference is made to the above captioned subject matter, of which I write in

my capacity as a public officer, whose contents of the Bill will affect' among

other public officers, if passed into law'

I present my submissions as follows:

a) Submission on Clause 79

1. Clause 19 of the Bill provides as follows:

"(1) A pubtic officer shatt not be a party to or beneficiary of a

contractforthesupplyofgoods,worksorseruiceswith
ANI rePorting entitY'

(2)Apubticofficershaltnotbeapartytoorbeneficiaryofa

contractforthedisposalofgoodswitheureporting
entitY.

(3) A pubtic officer shatt not, in the exercise of official power, duty

or function, award or influence the award of a contract in which

the officer has a Private interest'

Page 1 of 4



(4) A person who contravenes any prowsion of this section
commits an offence.,,

2' whereas the clause purports to prevent conflict of interest, it unjustly
restricts pubric officers from engaging in business contrary to
Afticles 27, 40 and 43 of the Constitution.

3' Article 27 provides for the right to equality and freedom from discrimination.
Sub-article (3) expressty provides that:

,,Women 
and men have the inctuding

in political, economic
cu ltu ra I a n d socn I sph eres.,,(em phasis added)

4' Furthermore, Article 40 provides for the protection of the right to property
by stipulating as follows:

""'every person has the right, either individually or in assoctbtion
with others, to acquire and own property _
(a)of any description; and
(b) in any part of Kenya.,,

5' In the interpretation of this Article, 'propety' is defined under Article 260 as;
"property'includes any vested or contingent right tq or interest in or
arising from-

(a) rand, or permanent fixtures on, or improvements tq tand;
(b) goods or personal property;
(c) intellectuat property; or
(d) money, choses in actbn or negotrbbte instruments.,,

6' Notably' while the public interest seems to be serued best when all public
officers are restricted in relation to professional practice, other gainful
employment and business, the pubric interest of having quarified and
competent professionals in the public service is equally undermined.

7. Proper conflict of interest entairs a case-by_case approach as
opposed to unqualified restrictions in pubric seruice engagement.

Page 2 of 4



9

such restrictions as outlined in clause 19 will result in hesitations by

professionals to offer their competence and expeftise in the public service'

Clause 19 as drafted, poftrays being a public officer as punitive and

will lead to a decline in the skillset in the public seruice thus

compromising on the quality of the public selvice.

B. It is, therefore, imperative that the Clause be amended to strike a balance

between managing conflict of interest and the rights of public officers.

officers from enoaqinq in business oNLY with their reportinq entity

(emolover) and NOT all repoftinq entities'

10. A more successful approach to the management of conflict of interest

has been witnessed in the United Kingdom. The United Kingdom has

adopted a principles-based approach where civil servants are expected to

act with integrity and declare and record conflict of interest'

11. It is for this reason that I submit, that the Bill should instead provide for

the procedure of addressing instances of conflict of interest to guide

reporting entities in formulating internal policies and guidelines to deal with

conflict of interest.

L2. In conclusion, although enacting a conflict-of-interest legislation

seems necessary, the primary goal shoutd be to build the capacity

of public officials to be able to identify a conflict of interest and how to

balance their public duties and their private interests for the public benefit'1

b) General Comment on the Bill

13. The Bill also purports to restrict the rights and freedoms of the relatives

of public officers with respect to receiving gifts and complimentary

treatment. The definition of 'relative' outlined in the Bill is too broad and

l Ojienda, Prof. T., & Adude, L. M. (n.d.). Conflict of Interest and Pu-blic.OfJice in KenyaBy: Prof' Tom

ojienda, sC* and Lydia Mwalimu Adude*i.Joumal of GMSD. http://joumalgfcmsd.net/wp-

.ont.rlrurloud./202 1 /07/confl i.t-of-lnt"..tt-und-Prbli.-offlt..-in-Ktnuu'rdf
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covers a wide range of persons. rt even makes reference to a common_
law paftner; which is no longer recognized in Kenyan law. This is an
unfair limitation on other persons by virtue of merery being rerated to a
public officer(s). The definition provided under Clause 2 is as follows:

"relative'means a person who is related to a pubtic officer by birth,
marriagg common-raw partnerchip, adoption or affinity and
includes a pubric ofl7cerb father, mother, son, daughter, brother,
stster, uncre, aUnt, great-aun!, great uncre, first cousin,
nephew, niece, husbanQ wife, grandfather, grandmother,
grandson, granddaughter, father-in-taw, mother-in-raw,
son-in-raw, daughter-in-raw, brother-in-taw, sister-in-
law, stepfather, step-mother, stepson, stepdaughter,
stepbrother, stepstbter, half-brother, half-sister, or who ts
the grandfather or grandmother of the spouse of the pubric
officer;"

I humbly submit the above for the committee,s kind consideration.

Yours faithfully,

I

L4,

uq.
Donald Keya, phD
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