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PROPOSED

NATIONAL WATER HARVESTING AND STORAGE

REGULATIONS 2023

Regulatory Impact Statement

Preparcd by the Ministry of Water, Sanitation and Irrigation (MWS&l)

2023

This Regulatory Impact Statement (RIS) has been prepared in compliance rvith the Statutory

Instruments Act. 201 3 (Acts No. 23) requirement lor Regulatory Impact State ment on the

proposed National Water Harvesting and Storagc Rcgulations 2023.

The purpose of the RIS is to enable the Cabinet Secrctary, Members of Parliament, and thc

Kcnyan Community to be informcd of thc cnvironrncntal, social and cconomic implications of
the implementation of the proposed National Water Harvesting and Storage Regulations 2023.

Public comrncnts from stakeholders and subrnissions wcrc invited on thc proposcd rcgulations.
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EXECUTIVE SUMMARY

This Regulatory Impact Statement (RIS) examines the impact of refonning the regulation of
national watcr harvcsting and storagc in Kenya and recommcnds that thc currcnt suitc ol
subsidiary legislation under the Water Act 2002 be repealed and replaced with these new

regulations.

The regulation of water by both the county and national government helps to ensure that water

remains available in the long term and that the environment is protected. This endeavor will help

maximizc thc long tcrm valuc of watcr to the broadcr community and cnsures its sustainablc

storage, harvesting and use.

This RIS examines the costs and benefits of implementing a suite olregulatory relorm measures

in Kenya in order to lurther develop national public water works for water resources storage and

flood control; the maintcnancc and managcmcnt of national public rvatcr works infrastructurc;

the collection of inlormation lor the fomrulation of national water resources storagc and flood

control strategies and their enforcement; the development ol water harvesting policy and the

undertaking and implementation ol strategic water emergency interventions.

This RIS advises that this would lead to bctter invcstments in watcr usc, highcr valuc usc ol
water, greater flexibility to deal with climate and rainlall variability and population growth and

further contribute to the improved protection of the condition of water resources in Kenya.

The Water (Resource Managernent) Regulations 2007 as amended by the Water Resource

Managemcnt Rules 2012 (thc currcnt regulations) prcscribe lor thc lollowing -

. Water Resource Inspector (Rule l2)
o Watcr Resource Data (Rulc l3)
o The construction ol works (Rule 33 - 38)

r Thc prior right to water for storagc (Rulc 54)

o Need for storage (Rule 55)

. Classification of Danrs ( Rule 56)

o Dams to be designed by a qualified water resource professional (Rule 57)

o Dam to be constructed by the appropriate category ofcontractor (Rule 58)

. Dam safety inspection (Rule 59)

o Minimum net lreeboard (Rule 60)

Regulatory Impact Statement
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r Minimum spillway design flood (Rule 6l )
. Release and use of stored water (Rule 62)

. Compensation flow (Rule 63)

o Dam design rcport (Rute 64)

o Dam construction progress report (Rule 65)

o Dam completion and dam operation reports (Rule 66)

o Notice downstream (Rule 67)

o Failure ofor danrage to a dam to be reported (Rule 68)

o Surlace water data (Rule 70) and

r Works associated with fish movement for protection and control ol fish (Rule 7l)

The current regulations do not comprehensively address issues related to national water

harvesting and storage and flood control, including the mandate ol the newly established

National Water Harvcsting and Storagc Authority pursuant to thc provisions of thc Water Act

20 16.

Thc proposcd National Water Harvesting and Storagc Rcgulations 2023 (thc proposcd

regulations) seeks to replacc the current regulation with substantive anrendments taking into

account the mandate of the National Water Harvesting and Storage Authority.

The proposed regulations are underpinned by multiple rounds ol consultations, which have

shown support from various stakcholdcrs within the watcr scctor.

Regulatory lmpact Statement
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I. INTRODUCTION

The proposed National Water Harvesting and Storage Regulations 2023 should delivcr improved

services in the water sector including an increase in water capacity in Kenya.

The Water Act 20 l6 establishes the National Water Storage and Harvesting Authority (NWSHA)

to be responsible for the development and management of national public water works lor water

storage, watcr resourcc managcment and flood control. It is also established as a national

govemment agency but does not have an exclusive mandate over these flunctions. The storage

facilities under the mandate olthe NWSHA need not be for water consumption but could be lor
the purposes of regulating flood flow and other water conseryation and flood management

purposes.

Currently, there exists no subsidiary legislation covering national water harvesting, storage and

flood control as is envisaged in thc Watcr Act 2016 (Scction 30-35).

MWS&l considers that the proposed regulations will meet the water sector relorm objectives

and aligns with the Water Act,20l6. The legislation is not finalized and changcs based on

stakeholder comments in response to the Public Consultations will help to ensure that the final

National Water Harvesting and Storage Regulations 2023 presented to Parliament delivers the

bcst outcomcs.

The regulations should deliver legislation that is outcomes-based and combines thc requirements

of the Constitution of Kenya 2010, the Water Act 2016, the National Water Master Plan 2030,

the National Water Services Strategies, as welI as the existing and proposed water sector policy.

Regulatory Impact Statement
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Section 142 of the Water Act 2016 empowers the Cabinet Secretary(CS) to make regulations

with respect to any mattcr rcquircd, or which is nccessary or cxpcdicnt to bc prcscribcd for
carrying out, or giving eff'ect to the Act. As a result, MWS&l did not consider it appropriate to

identify other options to achieve its objectivc under the Water Act 2016. Instead, this RIS scts

out the substantive changes from the Water Act 2002 to the Water Act 2016 and thc proposed

legislation, namely the National Water Harvesting and Storage Regulations 2023, giving the

mandates undcr ncw Watcr Act 2016 cffcct. Thc RIS idcntifics thc proposcd lcgislation's

inrpacts, the gaps in the Water Act 2016 it seeks to fill, and the costs and/or benefits lor
stakeholders and Kenyans.



2. OBJECTIVES OFTHE PROPOSED NATIONAL WATER HARVESTING AND STORAGE
REGULATIONS 2023

2. I Compliance with the legal and institutional framework

The principles enshrined in thc Water Act 2016 arc the necd to maintain the gains of the rcform
process and the alignment of the legal and the institutional framework to the Constitution of
Kenya 2010.

The Constitution of Kenya 2010 created two levels of government: the national govemment and

the county govemment. Thc Fourth Schedulc distributcs functions betwcen the national
government and county govemment. Whereas the national govemment is responsible for the use

of intemational waters and water resources, the county governments are tasked with water and

sanitation scrvices provision. Pursuant to the Fourth Schcdulc, both thc national and county
govemments may undertake public works.

The right to clean and safe water in adequate quantities and to reasonable standards o[sanitation
is a constitutional rcquircmcnt cnshrincd in Articlc 43( l) of thc Constitution 2010. Sincc the

State and every statc organ is obliged to fulfill thesc rights (Article 2l), both the national and

county government have a shared mandate to ensure universal access to water services. The

Watcr Act 2016 (thc Parent Act) was cnacted to align the watcr scctor to thc Constitution of
Kenya 2010 and to ensure that relevant institutions have mandates to respond to challenges of
the watcr scctor. Figurc I bclow dcpicts thc ncw institutional lramcwork lormulatcd in thc Watcr

Act 2016.

F'igure l: Ncw Institutional Framcrvork Formulatcd in thc Watcr Act 2016
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Thc development of thc National Watcr and Storagc Regulations 2023 is an impcrative clcmcnt

in giving ellect to the mandate and functions of the Water Storagc Authority (Section 32) as

established in the Water Act 2016 (Section 30) and are necessary for thc commencement olthe
reforms introduced by the WaterAct 2016. These regulations are in compliance with the overall

objectives olthe Constitution ofKenya 2010 to ensure universal access to water services.

2.2 Objective.s of the proposed Regulations

Section 149 of the Water Act 2016 providcs for thc transformation and transition olthc National

Water Conservation and Pipeline Corporation (NWCPC) into the NWflSA. The NWCPC was

bestowed with thc mandatc flor thc dcvelopmcnt and managemcnt of rvatcr infrastructure

towards enhancing water security and storage for multi-purpose uses and; mitigation oldrought
and flood eflects in a substantial manner. This included the construction ol dams, canals, dykes

for flood control, artificial ground water recharge facilities and drilling, equipping and

operationalization oI boreholes.

Table 1: Overview ofthe detailed changes in the Parent Act

Take over and manage a

number ol existing
Govcmmcnt watcr
projccts

I . Construction ol dams Undertake on behalfof
thc National
Govcmmcnt, the
development of national
public watcr works for
water resources storage
and flood control

2. Maintain and manage
national public water
works inlrastructure lor
watcr resources storage

2. Supply bulk watcr to such 2. Construction of Canals
undertakers or persons as

the Minister responsible

Regulatory Impact Statement
Proposed National Water Harvesting and Storage Regulations 2023 pE. 7

The Water Act 2016, Section 32 confers to thc NWHSA the nrandate of developing and

managing national public water works and infrastructure for water resources storage and flood

control. Thc Act also requircs thc Authority to formulatc thc national water rcsources storage

and flood control strategies, dcvelop watcr harvcsting policy, cnforcc watcr harvcsting stratcgics

and undcrtake strategic water cmergency intervcntions during drought.

NWCPC
r 98tt - 2002 \llatcr r\ct 2002

NWHSA
\l'ater Act 2016



for water matters may
dcsignatc;

3. Do whatever is necessary
for the management and
development of the water
projects and lor securing
an adequate supply of
watcr

4. Assist thc Govcrnmcnt tn
the fonnulation and

execution ola National
Watcr Dcvclopmcnt
Policy

6. Establish a National
Water Conservation and
Pipeline Fund into which
all monies received by
the Corporation would be
paid and out of which
payments madc by thc
Corporation could be
paid

5. Apply lor permits and 5. Drill boreholes
determinc thc pricc to be
paid lor the water by the

consumers in its projects

3. Construction oldykes for
flood control

4. Construction of artificial 4
ground water recharge

facilities

inctuding through
appointcd agcnts

3. Collect and provide
information for the
formulation of the
national water resources
storage and flood control
strategies by the Cabinct
Secretary

Dcvelop a water
harvesting policy and
enforce water harvesting
strategies

5. Undertake on behallol
thc national govemmcnt
strategic water
emergency interventions
during drought and;

6. Advisc thc Cabinct
Secretary on any matter
concerning national
public watcr works for
water storage and flood
control

7. Scction 32(2) ofthe
Water Act provides that
NWHSA may appoint
agcnts for thc operation,
nranagemcnt,
maintenance and salety
of any storagc
inlrastructure it has

developed.

Regulatory I mpact Statement
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6. Dcvelopment works and
management ol assets lor
the purpose of state
schcmc for thc provision
of bulk water supplies for
use by licensees and
WSPs



The stated objectivcs of thc proposcd National Watcr Harvcsting and Storagc Rcgulations 2023

are -

(a) to deal with the details and modalities that arc lcft out or lelt opcn in thc Water Act 2016;

(b) to fill in the gaps in terms ol the mandate of the NWHSA and the transition process;

(c) to put in place the timeframe flor achieving the transition objectives that are open-ended

in thc Watcr Act 2016;

(d) to specily persons and/or class of persons and/or qualified professionals that may

undertake the development of water works;
(e) to specify the procedure for the operation of dams and storage facilities;
(0 to detail the manner in which maintenance and management of water works is to be

undertaken;

(g) to promote the development of water harvesting policies and strategies and undertake

their enlorcement;

(h) to undertake strategic water emergency interventions; and

(i) to facititate the efllective and sustainable management of water generally.

These objectives are consistent with the stated purposes ol the Water Act 2016 which is to
provide for the regulation, management and development of water resources.

While developing the proposed National Water Harvesting and Storage Regulations 2023,

MWS&l considcrcd thc existing legislativc framcwork including thosc uscd in othcr
jurisdictions to govern water storage and harvesting and flood control. A range of legislative

structures are usedlor maintenancc and management ol national public water works.

Under the previous regime (Water Act 2002) there were no regulations governing the lunctions

of the NWCPC as such, the proposed National Water Harvesting and Storage Regulations 2023

arc ncccssary to givc cffcct to thc rcquircmcnts undcr thc Watcr Act 2016. Tablc 2 highlights thc

detailed issues addressed by the proposed regulations.

Regulatory Impact Statement
Proposed National Water Harvestingand Storage Regulations 2023 pg.9



Table 2: Detailed table ofissues addressed by the proposed legislation

Regulatory Impact Statement
Proposed National Water Harvesting and Storage Regulations 2023

I Applicablc
Legislation

The Watcr Act, 2016 National Watcr Harvcsting and Storagc
Regulations 2023

Legislation is based on
the Water Act 2016 and
gives it cffcct.

) Application ol'
the National
Water
Harvesting and
Storage
Regu lations

The regulations apply to and govern:
a. policies. plans. programmes. activities

and discharge ofmandate ofthc
national government, county
governments as well as NWHSA

b. public and privatc works for watcr
harvesting and storage; reservoirs for
impounding surface run-off and for
rcgulating stream t'lows to synchronizc
them with water demand patterns; and
structures and devices for flood control
and manage mcnt

c. water works constructed befbre
comlnencernent of the Water Act 201 6

ALL: Scope aligns with
the Water Act 2016 and
thc Constitution of Kenya
2010; the National Water
Master Plan 2030, the
National Water Services
Strategies, as well as the
existing and proposed
watcr sector policy

3 Development of
National Public
Water Works

Section 32(a) requires the
NWHSA to undertake on

bchallofthc National
Covernment. the

development of national
public water works for water

The Cabinet Secretary (CS) is empowered to
identify and designate water works.

The financing olthe works is by the national
govemment and all projects must satisfy EIA
rcqrrircrnents.

pg.8

\o. Topic/Key
Principle

The Parcnt Act Proposed Legislation : r'ational Watcr
j Harvesting and Storage 2023

Comments/Explanation



Dams constructed are classified, must meet the
regulatory requirements and must be

constructed by a qualified water resources
profcssional.

The darn design report, darn construction
progrcss rcport, dam complction report and

dam operation report are also required to be

provided by operators and/or owners.

Thcsc are enforccable and living documents
under the regulations.

resources storage and flood
control

Operation of
Dams And
Other Water
Resou rce
Storage
Facilities

The Act does not make any
specific reference to how
dams arc to operated.

The prior right to storage, the need for storage
and the release and use of stored water has

bcen retained from the prcvious Watcr
Resource Management Regulations 20 I 2.

The rules governing compensation flow and
notice downstream have also been maintained
from the previous legislation.

l

Watcr works opcrations will be requircd to
prepare maintenance and management plans

and emergency management plans lor dams

Maintcnancc and

management activities
are to undertaken by any

5 Main tena nce
and

Regulatory Impact Statement
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Principle

I The ParentAct l'roposed l,egislation: National \\'ater
Han'csting and Storage 2023
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Management of
Water \1'orks

afl'ected by floods. Owners and operators will
be required to undertake maintenance analyses
and docurnent maintenance outcomes.

These are enlorceable and living documents
under the regulations.

All maintenance activities will be scheduled
and controlled under a Water Works
Infrastructure Maintenance System,
Owncrs or operators will continuously maintain
structures and facilities for flood control works
including maintcnancc of lcvees, flood walls
etc.

Dam owners and/or operators u,itl cause
rnspcctions of dams and prepare an inspcction
report to be submitted to the NWHSA.

In thc evcnt of scrious damagc, a Dam Damage
or Failure Report must be submitted to the
NWHSA. Failure to do so constitutcs an offence.

owner or operator of a
rvater works.

Such activities include
the prcparation of
relevant operation and
management plans,
documcntation of
maintenance outcomes
and analyses,

6 Licensing of
Qualilied
Professionals

The Act provides fbr the
licensing of professionals by

WRA undertakes the role as the regulatory
authority in the issuance oflicenses to qualified
prolessionals in respect of water works.

Regulatory lmpact Statement
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\o. 'l'opic/Ke1

Principle
l he l)arent.\ct l)roposed Legislation: National \\'ater
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Qualified professionals under the proposed
regulations must be registered with an

accredited body, namely the Engineers Board
of Kenya.

The rules provide for the modalities for making
an application to the WRA to undcrtakc tasks
provided for by the regulations.

In Respect To
Watern'orks

Resourcesthe Water
Authority.

This is a new requirement
under the Water Act
2016.

7 Data Gathering
and Collection

The Act provides that the
NWHSA is to collcct and
provide intbrmation to the CS

but does not specify what type
of information may be

necessary tbr policy
formulation by the CS of the
national watcr rcsources
storage and flood control
strategies.

The modalities fbr obtaining
such information is also not
providcd for.

A database for the purposes of water resources
storagc and flood control managcment is
established.

lnformation sourccd by thc databasc includc
the state of the works intiastructure, climate
reports, base flood data, and any other data
rclcvant to thc managcmcnt of thc national
public water works.

Applications may be made to the Water Storage
Authority fbr information stored in its database.

The Act requires the NWHSA
to develop waler harvesting

Strategies will be developed based

stakeholder consultation.
onl( Water

Harvesting

Regulatory [mpact Statement

Proposed National Water Harvcsting and Storage Regulations 2023 pg. 11
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Both national and county state organs are to give
elf'ect to water harvesting policy.

Oversight over thc enforcemcnt of the water
harvesting and storage policy and strategy at the
national and county level will be perfonned by
designatcd agents of thc NWHSA.

Strategic
Emergencl'
Interventions

The Act requires the NWHSA
to undertake interventions
during drought but does not
specity the means by which
the WSA is to achieve this
objcctive.

The NWHSA will maintain a Drought Response

Plan to be prepared and implemented in
collaboration with the National Drought
Management Authority

Watcr resources availability will be monitored
on a continuous basis particularly during periods
ol drought.

Thcsc pcnalties arc

consistent with the Water
Act 2016.

Thc Act providcs tbr a
general penalty upon

conviction under Section 147

Pcnaltics will bc aligncd with Scction 147 of thc
WaterAct 2016.

l0 Penalties

Regulatory lmpact Statement
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No. j -l'opic/Ke1

I Principle

-f 
he l'arent Act I l'roposed l,egislation: National Wate.r

] Harvesting antl Storage 2023
Comments/Explanation

policy and enlbrce water
harvesting strategies.

I

I

9

The CS and the NwHSA will consult, adopt and
implement strategic interventions and further
adopt measures to improve system efficiency in
order to conserve water in storage f'acilities.



i.e. a fine not exceeding one
million or to imprisonment
fora term not exceeding two
years or to both.

The regulations provide for specific offences left
out in the Act.

Failure to comply with any condition
attached to operation and maintenance
Failure to comply with orders or directives ;

unlawful and intcntional or ncgligent
interference with works, seals or measuring
devices

Failure or refusal to provide data; giving
lalse or misleading inflormation
Rcfusal to pcrform dutics or obstruction of
appointed agents

Acts or omissions detrimental to waterworks

a

a

ll Conrplaints The Act is silent on the
mechanism for handling
complaints regarding any
decisions and/or actions by the
NWHSA or its agents.

Other applicable legislation
inclucle the proposed llater
Tribunal Rules 2019 and the
Environment and Land Court

Complaints will lie with the NWHSA and the
decision of the Chief Executive Officer is final.

A dissatisfied complainant has recourse to the
Watcr Tribunal under Scction l2l (2) of the Act.

A two tier dispute
resolution mechanism is
established under these
regulations.

Complainants may have
further appeal to the
Environment and Land
Court if dissatisfied with
a decision of the Water
Tribunal.

Regulatory lmpact Statenrent
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\o. Topic/Key
Principle

'I'he I'arent Act I Proposed Legislation: ,r'ational \Yater
I Harvcsting and Storage 2023

Comments/Explanation

The Act does not provide lbr
specific offences in relation to
the mandate of the NWHSA.



Act and the rules established
lhereunder.

The Act makes no provision
lor transitional arrangements
and thc modalitics thcreof.

Cornpliance with the regulations is required
within twelve months of commencement or such
pcriod as dctcrmincd by thc Watcr Rcsourccs
Authority.

Owncrs and operators of cxisting and ongoing
water works are required within a twelve month
period following commencement of the
rcgulations, to lodgc an application for a watcr
use permit with the Water Resources Authority.

Transitional
Arrangements

Regulatory lmpact Statement
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j IMPACT OF NEW REOUIREMENTS

MWS&l describes the proposed National Water Harvesting and Storage Regulations 2023 as a

modemizcd, outcomcs-bascd lcgislation that is basccl on thc WaterAct 2016.

The main impact of the proposed National Water Harvesting and Storage Regulations 2023 is
its contribution to the ongoing dcvelopment of a nationaI public water works for water resources

storage and flood control, the maintenance and management of national public water works

infrastructure, the collection and provision ofrelevant water resources storage and flood control
data, thc dcvclopmcnt of water harvesting policy and cnforccment of watcr harvesting stratcgics

and the undertaking of strategic water emergency interventions during drought.

Following comments on the proposed National Water Harvesting and Storage Regulations 2023

from stakeholders, MWS&I will review the changes in terms ol their advantages and

disadvantagesto Kenya. The cost-benefit analysis is a key step in evaluating the potential impacts

on business,consumers and the economy. A broader impact assessment will examine effects on

individuals,thc community as a wholc and thc cnvironmcnt where thcsc arc rclcvant. Kcy arcas

have been identified to assist stakeholders understand the changes and assess likely impacts.

.1. I COST-BENEFIT ANALYSIS

This section presents an analysis olthe costs and bcnefits associated with the proposed National
Water Harvesting and Storage Regulations 2023. This includes a characterization of the potential

benehts and a qualitative assessment of benefits (monctized where possible). The section will
also identify thc costs associatcd with thc implcmcntation of the proposcd Rcgulations.

3.1.1 Bene/its

The broad kinds of benehts resulting from the proposed National Water l{arvesting and Storage

Regulations 2023 are highlighted in Table 3 belorv.
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Development
of National
Public Water
Works and
Water

lncreased water resources capacitya
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Table 3: Characterization of Potential Benefits

Use Bcncfits



Harvcsting
Strategies

Managcnrcnt and mitigation ol floods downstreanra

Data
Collection and
In formation
Gathcrin

Existcncc
values

Relevant and tirnely information for disaster management

Biological productivity of natural resources e.g. fish farming etc

a

a

Elcquest valucs Intra- and Intergenerational equitya

The lollowing sections provide inlormation on possible areas costs associated with the proposed

lcgislation.

3.1.2 Contpliance Costs

Puhlit' Authorities

The proposed regulalions may result in an incrcase in compliance costs for public authorities

These changes may occur in 'set-up'costs or in 'ongoing'costs associated with thc changcs.

Establishmcnt costs wilI relatc to thc irnplemcntation of the lcgislation, such as ncw processcs

and updating systems that will be required when the legislation is implemented. Thcse costs will
fall to the national government in the transition and implementation of the legislation.

The implementation ol the proposed regulations will require stakeholders to lamiliarize

themselves with the provisions ol the regulation. Associated costs will also fu(her include

dcsigning of implemcntation systems and dcvcloping and implementing staff-training and

adapting to new intemal process. E,stablishrnent costs could therefore also include updating

training modules for opcration and dam maintcnancc, amcndmcnt of work proccsscs and thc

provision ol updated training to employees and key stafL

Thc proposcd rcgulations may rcquirc thc procurcmcnt of goods and scrviccs and/or thc

recruitrnent ol additional stafL The developrnent and publication of guidance material for

regulated parties such as dam owners and opcrators will also be required.
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The NWHSA is mandated to gather and collect inlonration lor the formulation by the Cabinet

Sccrctary of thc national water resourccs storage and flood control strategics. Additional

compliance costs related to the implementation ol the proposed regulations in data collcction
include the preparation of official notices, transmitting and publishing data, confinning receipt

of datalinformation or obtaining missing datalinformation, finalizing information, carrying out

content-related checks, calculations and evaluations, implementing monitoring and supervisory

measures and classifying risks

It is also acknowledged that some additionat work associated with streamlining site visits and

maintenance and management functions related to NWHSA's new role would be required in the

transition period.

Citizens

Dam owners, operators and othcr cffcctcd individuals wi[[ incur compliancc costs in thc

implementation of the proposed regulations which will include familiarization with the

obligations.

Dam owners and operators are required to supply the NWHSA with information, as such they

will incur costs related to gathering and compiling and processing data and information.

Associated costs wilI therefore also include transmission of information or data to the NWHSA.

Thc dam owners and/or operators arc furthcr obligatcd undcr thc rcgulations to undcrtakc rcgular

inspections. The associated compliance costs will therefore include co-operation with safety

inspection conducted either by public authorities and/or independent inspectors.

Other compliance costs to dam owners and/or operators include the purchasing of equipment for
proper maintenance and management of water storage lacilities; provision ol certain servicesor

commissioning thcm to third partics; vcrifying thc irnplcmcntation of obligations; drafting

correspondences to the NWHSA; obtaining advice and making necessary payments as required

by the NWtlSA.

Ilusinass

The business sector will have to incur compliance costs associated with the familiarization with
the regulatory requirements. In addition, businesses may have to identify, assess, choose

compliancc options and dcvclop a compliancc stratcgy. Busincsscs may undcrtakc rcvicw of
compliance performance.
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Businesses and construction firms involved in the development of water works will have to

recruit qualified staff and train them; procure the specified materials and equipment as required;

and disclose pcrtincnt information to thc NWHSA.

Qualified Proflessionals in respect to water works under the regulations will have to comply with

thc necessary registration rcquircments and associated costs for licensing by the Watcr

Resources Authority.

3.1.3 Resource Allocation Costs

The acquisition, construction, alteration, operation, maintenance and control of the public

waterworks listed in the First Schedule olthe proposed National Water Harvesting and Storage

Regulations 2023 will be financed out ol the national government's share of national revenue

pursuant to thc provisions of thc Public Financc and Managemcnt Act, 2012 (Act No. l8 of
20t2).

3.2 ENVIRONMEN'I'AL, SOCIALAND ECONOMIC IMPACTS

3.2.1 Social lnpacts

Thc availability ol water is linkcd to povcrty in tcrms ol access to water for household use,

farming and industrial activities. Such access has direct social impacts including those on health,

lamily wellare and higher living standards.

The increased availability of water that would be facilitated by the implementation oI the

proposed regulations would have a direct impact on the availability of adequate and nutritious

food which would greatly impact on thc health of thc conrnrunity.

Thcrc is potcntial for ncgativc social impacts that may arisc through the implementation of thc

proposed regulations which may include disruption ol livelihoods, increase in local populations

and threats to human health. The construction and operation ol rainwater harvest and use

systcms can posc potcntial risks from thc pollutants and toxins fbund in rainwater and harvcst

and use system materials. Individuals may become exposed to chemical pollutants and

pathogcns in rainwater bcforc and during harvest. This includes nutrients, sediment, microbcs,

salts, oil and grease, and metals typically found in rainwater runoff; pollutants associated rvith

spills; metals or other chemicals leaching lrom rooftops, conveyances, or tanks; bacteria or other

pathogcnic organisms colonizing in thc collcction or storagc systems; waterbornc discases;

bacterial pathogens (e.g., Escherichia spp., Salmonella spp., Campylobacter spp.,, Legionella
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sp.).; parasites (helminths); opportunistic pathogens (e.g., Mycobacteria spp., Pseudomonas

spp.) and mosquito-borne diseases (e.g., West Nilc vinrs, La Crosse Encephalitis). I

3.2.2 Environmental Impacts

Storage of water in bulk in large dams is necessary for the achievement of an increase in

sustainable water capacity. However, such watcr works if not propcrly planned and managed

may cause irreversible environmental degradation over wide geographical areas and thus

potential for significant impact.

Construction of dams or reservoirs alters the hydrological regime upstream and downstream ol
the designed obstruction. The area of influence of the dam project may in some cases extend

from thc catchmcnt area upstrcam to thc cstuarics and off-shorc zoncs located downstream. This

also include watersheds and river valleys located below the dam. Table 4 highlights the general

impacts ol darn construction.

Table 4: General impacts associated with dam construction

https://st<lrtnwater.pca.statc.rn n.us/index.php?title= Environ rnental_concerns_for_stonnwater-and-ra inwa
ter_harvest_a nd_use/reusc
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These risks however may largely be addressed through water quality standards, plumbing and

building codes, and the proposed National Water Harvesting and Storage Regulations 2O23.The
primary regulatory impact of the proposed regulations will bc on thc proper design, operation

and maintenance of rainwater harvesting systems (Part VII - Water Harvesting) in order to
mitigate the associated health risks in water harvesting and storage.

Generll Above dam I Belort danr Barrier
ElTect

Loss of terrestrial
habitats/farm land/settlements



The greatest impacts are associated with the impoundment of the water flow downstreanr. These

include the loss of productive land; noise pollution; soil erosion; distortion ol flow patterns and

scdiment loads of thc watcr resourcc; distortion of thc landscapc; air pollution; destruction of
vegetation, loss ol wildlife and wild habitat; change in river discharge among others within the

project area.

3.2.3 Economic Impacts

The proposed National Water Harvesting and Storage Regulations 2023 seek to have an impact

in the improved avaitability of water resources, through the regulation, developnrent and

effective management of water storage facitities and the enforcement of water harvesting

strategies.

The construction ol large dams is tikely to increase tourism at both the local and regional level

taking into considcration the acsthctics of thc landscapc and its functionality as a leaming

resource for institutions.

lnvestment by the national government in national public water works infrastnlcture creates

economic activity lor businesses directly involved in the design, cngineering and construction

of watcr resourccs infrastructurc. Thc proposcd rcgulations will havc an impact on cmploymcnt.

Gains in employment would be primarily evidenced in construction -related occupations, thus

creating employment for both skilled and unskilled labour lrom individuals within and outside

the community. These construction projects rvill further enablc the transfer of skills to local

people through on the job training, observation and trial under supervision. The indirect ellects

from thc construction of dams include thosc associatcd with thc construction of buildings,

maintenance and functioning of the dam (e.g. access roads, irrigation facilities made possible by

the dam).

The proposed regulations will have a further economic irnpact through indirect expenditures

made by construction businesses. The regulations make provision lor regular repair and

maintenancc of watcr harvesting and storagc and flood control infrastructurc. ln ordcr to

undertake such activities the purchase of necessary equipmcnt and machinery lrom

manufacturers will bc rcquircd. This will also I'urthcr crcatc dcmand lor primary matcrials flrom

other suppliers thus spurring sector-widc econonric activity. Investment in national public water

works will increase spending by inter-related industry and add to Kenya's national economic

activity.

In short, water storage and harvesting and flood control inlrastructure is crucial to achieving

cconomic health. Thc proposed National Watcr Harvesting and Storagc Regulations 2023 scck
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to not only construct and develop infrastructure, but to keep it in a state of good repair.

Investments will generate high quality jobs, increase the competitiveness of Kenyan businesses

and lead to a significant injection of economic activity throughout thc country.

In the long-terrn numerous sectors will benefit from improvements in the reliability and

cfficicncy of watcr storagc and harvcsting systems.

3.3KEY AREAS ADDRESSED BY THE REGULATIONS AND THE
ASSOCIATED IMPACTS

3.3.1 Water Storage, Flood Control and Dan Safety

ll/ater Storage

The proposed National Water Harvesting and Storage Regulations 2023 will havc an impact on

the supply of water through the development of designated national public rvater works lor water

harvesting and storage. The building of new dams is a key measure for the national govemment's

c fforts to mcct incrcasing watcr scarcity. Supply augmentation can addrcss any incrcascs in

water demand or reductions in availabilitv.

The investment in watcr storagc capacity both large and small-scalc as providcd for in the

proposed regulations will enhance resilience to better cope with erratic rainfall. This will provide

substantial bcncfits to the Kenyan poor and to the broadcr community. Thc bcncfits of thc

regulations include an increase in safe water supplies for households, agriculture and food

production and for industry at large.

Dam Safety

The proposcd National Watcr Harvcsting and Storagc Rcgulations 2023 mcans to providc safcty

evaluations and periodic inspections olexisting dams; subnrission oldam design reports, dam

construction reports, dam completion reports and dam operation rcports, review of maintenance

and managcment plans, maintenancc analysis and maintcnancc outcomcs; and thc rcvicw and

approval ol Emergency Preparedness Plans.

The reservoirs created by dams supply water to a variety of dif ferent users throughout Kenya.

Large water storagc lacilities are necessary and leasible for MWS&I's ongoing promotion ol
irrigation, drainagc or Uood control. Thc storagc provided by largc flood control dams cnablcs

the reduction ol high peak flows in rivers.
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A primary impact of the proposed National Water Harvesting and Storage Regulations 2023 is

that thc construction of watcr works will only bc undcrtakcn by

. qualified and licensed water resources prolessionals;

o with thorough environmental impact assessments; and

o public consultation with the effected communities and all relevant stakeholders

The proposed National Water Harvesting and Storage Regulations 2023 will also have a

significant environmental and social impact through its expected reduction of the potential risks

to life and property from dam tailure. The regulations prescribe for maintenance and

management mechanisms that will lead to an elfective national dam safety regulation that will
lead to a reduction in national dam safety hazards. The regulations achievc these aims by

establishing an inventory and designation of all darns and public water works according to their
potential risks based on their impoundment capacity as highlighted in Table 5.

The data collection mechanisms which prioritize the screening, characterization and

prioritization oldam salety information and other pertinent data under the proposed regulations

will havc an impact on MWS&I and thc NWHSA's ability to assess and intcrpret information

related to critical assets and national public water works (Part IV- Data Gathering and

Collection). Timely and up-to-date information will lacilitate the improved regulation of
national public watcr works in ordcr to mitigatc any potcntial risks and hazards to human hcalth,

life and property.

F-lootl Control

Pcrvasive flood evcnts are a regular occurrence in Kenya. Such flood cvcnts arc causcd by hcavy

rains that cause tributaries and river channels to flood wherc the channel capacities are
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Table 5: Classification of Dams

Class of Dam I Maximum Depth of
I water at NWL (m)

lmpoundment at
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Catchment Area (km2)



inadequate to contain the runoff; when excessive rainfall occurs in areas with inadequate off-
channel storage, rainwater runoff cannot be stored to prevent flooding in the tributary and river

channels; and if excessive rains fall downstream of flood control reservoirs, they cannot store

the floodwaters to alleviate flooding.

Most of the dams in Kcnya wcrc not built for flood control and providc limitcd or no flood

control benefit. The risk ol dam lailure remains for communities that are located downstream.

The proposed National Water Harvesting and Storage Regulations 2023 will result in valuable

social and environmcntal benefits. The proposcd rcgulation will impact dam safcty and thc

maintenance and operation ol flood control stmctures and facilities; and in particular the

maintenance of levces and flood walls and the preparation of cmcrgcncy preparcdncss plans for
dams affected by floods. In addition, the requirements lor inventory ol dams includes an

assessment of each dam based on inspections caused by dam owners or opcrators which are to

be submitted to the NWHSA.

The flood risk to downstream communities will also be impacted by the proposed regulations

particularly with regard to the modalities prescribed for the release of and use of stored water,

compensation flow and prior notification to downstream communities (Part III - Operation of
Dams and other Water Resource Storage Facilities). These interventions will allow communities

located below dams to be better prepared for any potential risks to life and property.

The proposed regulations seek to increase the frequency ofdam inspections, the subnrission and

review of Emergency Actions and Preparedness Plans, the improved coordination of dam

owners and opcrators with the county govemment, local communities and the relevant disaster

management authorities, and the identification of dams requiring repair or removal. In summary,

the proposed National Water Flarvesting and Storage Regulations 2023 seek to prioritize dam

safcty and dam hazard risk managcmcnt as part of a comprchcnsivc national flood risk

management relevant to both upstream and downstream comrnunities.

3.3.2 ll'ater Harvesting

Water shortage in Kenya is a serious obstacle to povcrty rcduction bccausc it limits thc cxtcnt

to which crop and livestock producers can take advantage arising from emerging markets, trade

and globalization. Furthermore, Kenya is in the process of rapid population growth which places

an increascd burdcn on its cxisting watcr rcsources. Tablc 6 highlights the populations in 2010

and 2030 based on Kenya Vision 2030s projection and the 2009 Census.

pg. 22
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Table 6: Proiected Population

r00.0 r00.0

Note: * Censu.r 2009 Population atljusted Jbr eight anomalous Dislricts
** UN World Urbanisation Prospecls: The 201 I Revision
Scrurc'e: JICA Study Teum busacl on Ken.va Visiott )030 and UN projection

At the same time as the population increases, the overalI demand for potable water will increase.

The effects ol climate change means there is also a lurther increased vulnerability to rainfall

variability. Table 7 highlights the projected mean annual rainfall and the actual

evapotranspiration expccted in Kenya.

Table 7: Proiection of Mean Annual Rainfall and Actual Evapotranspiration
(Unit mn/year)

Note: Figures are ensemble means of I I GCMs.
Source: JICA Studv Team (Ref. Sectoral Rcport (B), Section 5.1 and 5.5)

Ellective and proper water management strategies and policics makes the economy more

resilient to hydrological variability and is an important factor in sustainable economic growth

and development.
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Water Harvesting policies and strategies have been used for many years in different areas around

the world to solve the problem of water scarcity. Efficient rainwater harvesting in catchments
(large surfacc areas), storagc tanks, borcholcs etc. is thercfore a neccssary altcmativc to providc

sufficient supply inctuding during periods ofdroughts and dry seasons.

Thc rcgulatory impact olthc proposcd National Watcr Harvcsting and Storage Regulations 2023

will be on the rainwater harvesting capabilities in both rural and developing urban centers in

light of rapid population growth and the increased variabitity in rainlall. The proposed

rcgulations that relate in particular to watcr management in dams, storagc of rainwatcr in tanks,

the collection of rainwater in buildings lrom roof-tops and agricultural establishment using

water rcsources for commcrcial irrigation (Part VII - Watcr Harvcsting) wilt significantly
increase water resources capabilities fbr both domestic and commercial or industrial uses.

Generally, the ultimate goal of thc proposcd National Watcr Harvcsting and Storagc Rcgulations

2023 will be to address the necessity of altemative, simple, efflective, low cost and

environmentally sound water resources through the formulation oI policy objectives, plans,

guidelines and procedures and strategies for rainwater harvesting.

3.3.3 Strategic Water Emergenc.y Interventions

Droughts are major natural hazards that have far-reaching economic, social and environmcntal
impacts. Thcsc includc thc prolifcration of conflicts and civil unrcst, migration, gcndcr

disparities, food insecurity and lamine, poverty and negative short and long-term health risks.

The proposed National Water Harvesting and Storage Regulations 2023 will have an important

impact on the national govemnlent's ability to manage water shortages. The regulations provide

lor thc establishment and maintcnancc ol a Drought Rcsponsc Plan by the NWHSA in

collaboration with the National Drought Management Authority (Section 19, Part VIII). The

Drought Response Plan witt scrve as a guide lor the NWI{SA and its member agcncies to

idcntify areas for drought rcsponsc with progressivc watcr-usc rcstrictions that arc dcsigned to

align demand with supply during water shortages within Kenya. Water denrand management

mcasurcs may bc morc cost-ctfioctivc than supply augmentation. Implcmcntation of drought
response infrastructurc has signiticant costs and was considered an operational constraint.

In summary, the impact of thc proposcd National Watcr Harvcsting and Storagc Rcgulations

2023 will include access to relatively safe, clean water at local points, and sustained rvater

demands in times of precipitation flailures.
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4. CONSULTATIONS

Thc proposcd National Watcr Harvcsting and Storage Regulations 2023.havc bccn subjcctcd to

a series oI consultations processes wherein stakeholders have been allowed the opportunity to

identify and correct faulty assumptions and reasoning and to provide inlormation and

suggestions that have enriched the drafting process. The following section provides a summary

of the consultations that have been held and are supported with annexures olworkshop reports.

4.1 CONSULTATIONS

4. t.l Stakeholder Exploratory Consultation held on 22nd and 23"t August 2023

A stakeholder exploratory and consultative meeting was held on 22'"r and 23'd August 2023,

which brought togethcr staff from thc MWS&l and from Watcr Scctor lnstitutions (WSls)

namely the Water Services Regulatory Board (WASREB), Water Regulatory Authority (WRA),

the WaterScctor Trust Fund (WSTF), thc National Water Harvesting and Storage Authority
(NWHSA) and Watcr Scrviccs Boards (WSBs) prior to the dcvelopmcnt ol thc Watcr Serviccs

Regulations2023.

Thc aim of the consultative meeting was to gain prcliminary insights into what werc viewcd by

this group of stakeholders as prevailing issues or concems to be addressed by this legislative

reform process. Issues raised at this stakeholder consultation were factored in the drafting and

developrnent of the proposed National Water Harvesting and Storage Regulations 2023. The

dctails ol thc consultatiorrs werc providcd in Apne ndi-r I

The mecting proposed the fbllowing as thc key issues for inclusion in the proposcd rules

o Regulations governing development, maintenance and management ol national pubtic

watcr works

. Regulations govcrning undcrtaking of stratcgic water emcrgcncy intcrvcntions during

drought

o Regulations governing rain water harvesting and household water storage

o Regulations governing construction. extension or improvement of dams and licensing of
persons carrying out business as dam contractors

o Regulations should govern the utilization of water stored in inlrastructure developed by
thc Authority.

. Thc rulcs should facilitatc control, managcmcnt and cost recovcry.

o Rulcs should govcrn thc planning, implcmcntation and safcty of storagc infrastructurc

Regulatory Impact Statement

Proposed National Water Harvesting and Storage Regulations 2023 pc.25



. A data centre for national watcr storagc and flood control infrastructurc should bc

developed to make it possible for the Authority to meet its mandate.

Thc feedback received at the consultation forum provided insights as to thc contcnt cxpcctations

ofthe stakeholders; hence providing guidance on what should constitute the broad chapters/parts

of the proposed National Water Harvesting and Storage Regulations 2023.

4.1.2 Regional Stakeholder Consultation for the Developed Drartt Regulations

A second phase of consultations which locused on the developed Dralt Regulations were held in

Kakamega, Kisumu, Eldoret, Nakuru, Mombasa, Machakos, Nyeri and Garissa between 5th to

9th Septcmbcr 2023 and 25th to 29th Scptcmbcr 2023.The aim of thcse consultations was to

present a draft of the proposed Water Harvesting and Storage Regulations 2023 to participants,

obtain thcir fccdback, and to addrcss any issucs or concerns raised by thc stakcholdcrs. Thc

meeting participants included stalf lrom the MWS&l and representative of technical and legal

departments of Water Sector Institutions (WSIs) namely the Water Services Regulatory Board

(WASREB), Water Regulatory Authority (WRA), the Water Sector Trust Fund (WSTF), the

National Water Harvesting and Storage Authority (NWHSA) and Water Services Boards

(WSBs), members of the civil society, religious groups, county govemments representatives' and

general members of the public. The details of the second phase of the consultations are provided

in Annex 2. The workshop participants proposed the following for inclusion in thc draft

Regulations: -

o A requirement that flood prone areas be mapped out nationally;
o Provision on identification of dam sites and with appropriate compensation made to

owners.

. Reservoirs should be multi-purpose (hydropower, fish larming etc.) whcre possible.

o Provisions be made to facilitate collaboration amongst key stakeholders in catchment

areas.

o Clarify that policy matters are a lunction of the Ministry and the Water Harvesting and

Storage Authority should only bc responsible flor implementation oIpolicy.

Issues raised at this stakeholder consultation were factored in revising the Regulations, which are

prcscntcd as the current draft of thc National Watcr Harvcsting and Storagc Rcgulations 2023.
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4. l.-l Furlhcr Con.sultalion.s

Further consultations on the proposed dratt Regulations were held on l5th January 2024 between

the MWS&l and Kcnya Private Sector Alliance (KEPSA), Kcnya Association of Manufacturers

(KAM), Water Services Providers Association (WASPA) and KEWASNET, an NGO with vast

interests in water sector regulation. Additional consultations were held on 2lrd J anuary 2023

betwccn thc MWS&1, thc Water Scctor lnstitutions and the Secrctariat to thc Council of Govcmors
(CoG). This was a vrrtual meeting.

No concem was raiscd over these set of Regulations

5. NATIONAL VALIDATION OF THE DRAFT REGULATIONS
The Ministry organized lor a National Vatidation Fonrm, of the Dralt Regulations on 25'r'January
2024. This exercise was hcld aftcr the Regulations had been circulatcd through thc Ministry's
website and that a paid up advertisement over the validation exercise had been issued.

The leedback received lrom all these consultations has informed the current version ol the draft
Regulations.

6. CONCLUSION

The proposed National Water Harvcsting and Storage Rcgulations 2023 will providc an

operational procedure fbr the management and maintenance of national public water works

infrastructure for water harvesting and storage and flood control and in elfect contribute towards

the protcction and rcalization of thc constitutiona[ rights to clean and safc watcr in adcquate

quantities (Articles 43). It is a policy objective for the MWS&I to pronrote and lacilitate the

protection and realization of the above-mentioned right, hence it considers that a regulatory

approach, as opposcd to a non-rcgulatory approach, is best placcd to achievc this policy

objective. The streamlining of dam safety standards and the water capacity-building elfbrts will
in the long-run result in net positive environmental, social and economic impacts lor the Kenyan

society as a whole.

7. APPENDICES
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Report
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