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Foreword

Thrs Volume locuses on the stoles and narratrves oI groups of people that are provrded
specral protectron under domestrc and rnternattonal law because of a htstory of
drscnmrnatron and oppressron Hrstorrcally women, chrldren, and members of mrnorrty
and rndrgenous groups were not recognrzed as havrng the same rrghts as others The
hrstory of the growrng recognttton of the rrghts of women, chrldren, and mtnontres
culmrnated at the rnternatronal level only rn the last few decades wrth the adoptron oI
the Conventron on Elrmtnatton of Racral Drscrrmrnatton (whtch prohrbrts drscrrmrnaflon
of mrnorltres whether dehned by race, ethnrcrty, or other charactenstrcs) (1969), the
lnternatronal Covenant on Crvrl and Polrtrcal Rrghts (Artrcle 27 oI whrch protects the
flghts of mrnontres) (1977), the Conventron on the Elrmrnatron of Drscrrmrnatron Agarnst
Women (1981), and the Conventron on the Rtghts of the Chrld {j990) Reflecttng thrs
trend at the rnternatronal level, the newly promulgated Constttutron of Kenya includes
spectfic provrsrons to protect the nghts of women, chrldren, and members of ethntc and
other mrnofllresr Ftnally, rnternatronal best practrce wtth respect to truth commtsstons
emphasrzes the rmportance of rncludrng members of such hrstorrcally vulnerable groups
rnto such processes

The drafters of the Truth, Justrce and Reconcrlratron Act clearly had such hrstory rn mtnd,
and empowered the Truth, Justrce and Reconcrlratron Commrssion (thc Commrssron) to
put rn place specral arrangements and adopt specrhc mechanrsms for addressrng the
expenence of hrstoncally vulnerable populatrons The Commrssron thus establrshed a

Specral Support Un tt that focused on, a mong other th tng s, ensufl ng that the Commtsston,s
actrvrtres adequately addressed and were accessrble to hrstorrcally vulnerable groups The
Commrssron also held thematrc heaflngs that focused not only on the plrght and rrghts
of the aforementroned three groups but a lso the experences of persons wrth drsabrlrtres
(PWDs) lndeed, the Commrssron drd put rnto place specr6c procedures rn rts statement
takrng exercrse and publrc heanngs to accommodate persons wtth drsabrlrtres, The
expenences of PWDS are refle(ted across the varrous Chapters of thrs Volume

In thrs Volume, the Com m tsston has synthestzed some of the materrals a nd experrences rt

collected wrth respect to women, gender, and ethntc mrnoflttes and rndrgenous people
ln the first chapter,'Gender and Gross Vrolatron of Human Rtghts Focus on Women:
the Commrssron begrns by drscussrng the mechanrsms rt establtshed for purposes of

Seeeg sec2,(3), All Slale o.gais and a pubt c ofJ cers have lhe dury to address the needs o, vutnerable 0roups lvrth n
Socrely rnclldrng women Chrldren and members cf parllc! ar elhn c Ccmm,lnlles -)

t



provrdrng a safe and accessrble forum for women to share therr expertences, Establlshrng

such mechanrsnrs rvas ne(essary grven that almosl all communtttes tn Kenya stlll have

a strong tradrtron of patrrarchy Frrstly, the Commtsston set a tarqet of equal numbers

of male and female statement takers The Commtsston was only able to recrurt a lrttle

over forty percent of rts statement takers as women, but lt ensured that female statement

takers would be avarlable rn each communrty for those women who felr more comfortable

sharrng therr storres wtth other women As alSo recounted tn the Chapter, the Commlsslon

held specral women's heartngs at each of the locatrons where publrc hearrngs were

held Eased upon (he rnformatton provrded to the Commrssron by tndrvtdual women

throughout the country, as well as addtttonal research and lnvestrgatrons, thrs Chapter

hrghlrghts the drfferent ways that women expertenced hrstorrcal rnJustlces and gross

vrolatron of human rrghts; the spectal burdens such rnrustrces and vtolattons placed on

women, and the resrlrent, even tnumphant, sptrrt that many women exhrbtted In the fa(e

of such adversrry

The Commrssron heard stortes of women who ln the face of enormous adverslty

retarned therr drgnrty and struggled, and often succeeded, rn keeprng thetr famrlres, and

communrtres, toge(her These women and thelr storles reveal not only some of the most

shameful perrods rn the natron's hrstory, but also the strength, rntegrrty, and restlrence of

Kenyan women,

Chrldren occupy a specral place ln any effort to understand the rmpact of gross human

nghts vrolatrons and hrstoflcal rnjust,ces Chrldren are, on the one hand, some of the

most vulnerable people rn a communtty and as such are less able to defend themselves

agarnst those who would do them harm, and are more lrkely to suffer both short- and

long-term effects from gross vtolatrons of human rrghts At the game trme, chrldren

are the future of the country Therr expeflences of thetr communtty, of therr peers,

of offrcrals, and of other people rn authorrty have profound lmpa(ts on thelr future,

rncludrng how they trust, or don't tru5t, those tn authorrty ln addltlon, experlence

throughoul the world con[rrms that chrldren who are themselves (he vrctlms of abuse

are more lrkely themselves to be abusers of o(hers when they become adults Some,

as the Commrssron drscovered, were both vtcttms and perpetrators whrle strll under

the a9e of erghteen, berng forced, for example, to,orn a mllltra and then commrttrng

vrolatrons as a member of that mrlttta.

Whrle the Commrssron heard from adults about therr own exPerrences as chrldren, and

about the expeflences of therr own ch tldren, the Comm rssron also enacted specta I measu res

to elrcrt the vrews and experrences of chrldren today Most notably, the Commrssron held

a thematrc hearrng rn Narrobr that rncluded an opportunrty for chrldren to testrfy rn thetr

own words rn an envrronment that was safe and supportrve The Commtsston heard



horrrFc and heart-rendrng stoles of abuse, vrolence, and other gross vrolatrons of the
nghts ofchrldren The Commrssron also heard the anger of some o[ these chrldren - some
gorng so far as to say they wanted to krll the people who had abused them The materral
rn the second Chapter of thrs Volume, 'Chrldren and Gross Vrolatron of Human Rrghts:
provrdes a cautronary tale for the future of the natton The roots of tomorrow's confltcts
and vrolatrons are found tn part rn the treatment of our (htldren today

Ftnally, Chapter Three of th rs Volume focuses on the experrences of mrnorrty groups and
rndrgenous people Whrle there rs an understandable focus on ethntclty tn any attempt to
understand hrstorrcal rnlustrces rn Kenya, tt ts also tmportant to understand the vrolatrons
suffered by members of mrnonty groups and rndrgenous populatrons Whrle there rs no
questron that some Kenyans are drscrrmrnated agarnst or suffered gross vrolatrons of
human rrghts because of therr ethntcrty, lhere are also those who have suffered becaUse
they are members of a mrnorrty group or rndrgenous peoples The rrghts of mrnonttes and
rndrgenous peoples are protected under rnternattonallaw, and wrth the prornulgatton of
the new Constrtutron rn 2010, they are entttled to even htg her protectton under domestrc
law than was the case prevrously

One of the most rmportant rssues facrng members of such groups rs lhe basrc rtght of
crtrzenshrp - the flght, and recognrtton, that they are an tntegral and valued part of the
natron The Commrssron heard storres throughout the country from rndrvrduals who drd
not have legal documents to prove they were ctttzens, th us subJecttng them [o numerous
tndtgnrtres and barrrers to accesstng the baslc necessttres of lrfe 5uch rndrvrduals often
harbored resentment at the state and fellow Kenyans, revealrng another potentralsource
of future tensron and conflrct Whrle the Commrssron recogntzes the complextty of some
of the rssues rarsed rn th ts sectron - for example, how to protect g roup clarms to land - tt rs

clear that such tssues must be addressed, both as a matter oflustrce, but also as a matter
of natronal unrty and reconctltatton
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CHAPTER

Gender and Gross Violation of
Human Rights: Focus on Women

Is it a crine to bc bort t uoman? Whit I ltqltc gonc thtough is likelV to
alfect my daughter. Will thclc lre iusticc for t 'ontct trtrd the girl child in

tltis couttry? Thdt is tl biggcst cotcarn.t

lntroduction
Women have always constituted slightly more than half of Kenya's population.
Despite their strength in numbers, they have not enjoyed equal status with men.
Patriarchal customary norms and practices have relegated women to a subordinate
status. These norms and practices, many of which still remain pervasive today,
include disinheritance, preference for boys, polygamy, payment of dowry, cultural
traditions relating to burial, early and forced marriages, chastisement of wives.
female genital mutilation and widow inheritance. For the larger part of the
Commission's temporal mandate (1963-2008), these norms and practices were not
only normalised in society but were also perm issible under the law and sanctioned
by the state itself. The impact was historical oppression and marginalisation of
women resulting in the systematic and widespread violation of their rights.

TJRC/Hansard,^/Vomen s Hearing/Krlu/2 Oec 2011/D I
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2 wrth recent constrtutronal, legtslattve and tnstttuttonal reforms atmed at tackllng

gender drscflmrnatron rn the country, women have made gradual advancement

rn several spheres However, they conttnue to be the sublect of deeply rooted

drscrrmrnatory norms and practtces, Vtolence agalnst women ls prevalent both

dunng peacetrme and eprsodes of generaltsed vtolence. Durrng ethnrc clashes and

electoral vrolence, women have been specrfic targets of hernous crtmes and vrolence

rncludrng rape and sexual vtolence Securlty operatrons conducted by state securrty

agencres have more often than not left behtnd women who have been humlllated,

tortured, marmed, raped, forcefully drsplaced and even krlled lndeed, the rncrdence

of vrolence agalns( women dulng Securlty operattons hds been both endemlc

and systernatrc Even whett they have not been spectfically targeted, women have

all the same suffered the greatest brunt and rmpact of ethnrc clashes and securrty

operatrons

The prevalence of women as vrctlms of gross vtolattons of human rrghts rn Kenya

has not only been cultrvated by cultural tradrtrons, but also by the rntersectron

of gender wrth other multrple tdentrttes of women, tncludtng ethnlclty, relrgton,

socral status and polrtrcal afflrarron Thus, for example, durtng ethnrc and polrtrcal

vrolence rn the country rn 1992, 1997 and 2007 /2008, many women were tnvartably

and vrolently attacked not only because of therr gender but also because of (herr

ethnrcrty and percerved polltrcal afhlratron

Vlolatrons of human rrghts have had even greater consequences for the most

vulnerable amongst women These rnclude women wrth dlsabllltles, women llvlnq

wrth HlV,'Ards, women rn the ruralareas and women from mrnorrty and tndtgenous

communrtres: Moreover, economrc margrnalrsatron of spectfic provlnce5 ln

the country,r espectatly Coast, North Eastern, upper Eastern, Nyanza, Nonh Rrft

and Western, has further margtnaltsed women ltvtng ln these reglons who are

undoubtedly amongst the poorest of the Poor

ln sum, the story of the Kenyan woman rs sad, shame[ul and heartbreakrng Thrs

chapter tells that story as rt was presented to the Commtssron rn rts hearrngs, The

chapter rs about the htstorrcal plrght of the Kenyan woman lt draws from and ts

based on the experrences of women who, wtth courage and confidence, told therr

stofles to the Commrssron, olten wtth great emotlonal parn and at the risk of berng

re-tra umatrsed

It also tells a tflumphant Story Women across the country, desplte lniustrces and

atrocrtres commrtted agarnst them, are brrngrng change lnto thelr ltves, famrlres,

2 S.c Chapleron Mrnorl/ Groups hdrgenous People ant) GrossVdalDn ol Hlman Rghts n lh,s voluflre oithe Repon

3 See Chapler on Economrc Margrna[sat on and vlolalron oi Socio_Economrc R gnls rn 2B ol lhc Repo(

4

5

6
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communrtres and the natton at large Many are involved tn brlngtng peace and
reconcrlratron rn therr communtttes They are reconstructrng lrves through therr
own self rnrtratrves, they are reburldrng trusls l\,4any have been part of the struggle
forJustrce rn thrs country, rrskrng therr lrves rn the process They told thetr rnsprflng
stones to the Commrssron whrch are documented tn thts chapter

The organrsrng concept of thrs part of the report rs gender, for rt seeks to document
the gendered drmensrons of rn,usttces and vrolatrons, lt delrberately focuses and
puts emphasrs on the expenences of the female gender for at least two reasons
Frrstly, as wrll be demonstrated, hrstoncally, Kenyan women have been the sublect
o[ systemalrc drscrrmrnatton and margrnalrsatron Secondly, when compared to men,
women are drsproporttonately susceptrble to vrolatrons srmply on the basts of therr
gender

ln addressrng the expelences of women both rn rts work and thrs report, the
Commrssron took rnto account the obltgatrons that Kenya has undertaken under
rnternatronal law and rn partrcular under the followrng three human flghts treattes
that specrfrcally and comprehensrvely address the plrght of women, and to whrch
Kenya rs a party

Unrted Natrons (UN) Conventron on rhe Elrmrnatron of All Forms of
Drscfl m rnatron agarnst Women (CEDAW),

Proto(ol to the Afflcan Charter on Human and peoples'Rtghts on the Rrghts of
Women rn Afrrca (Afrrcan Women's Protocol);and

lnternatronal Conference on the Great Lakes Regron (ICGLR) protocol on the
Preventron and Suppressron of Sexual Vrolence agarnst Women and Chrldren
(2006)

Other rnstruments to whrch Kenya ts a party and are relevant rn analysrng
the state's oblrgatrons rn relatron to women and grrls rnclude the followrng
lnternatronal Covenant on Crvrl and Polrtrcal Rtghts, lnternattonal Covenant on
Economrc, Socral and Cultural Rrghts, Conventron on the Rrghts of the Chrld,
Conventron on the Rtghts of Persons wtth Dtsabrlrttes, Af can Charter on the
Rtghts of Human and Peoples'Rrghts, and lhe Afncan Charter on the Rrghts and
Welfare of the Chrld 5oft law rnstruments whrch constrtuted the Commrssron,s
reference materrals rnclude. general comments and resoluttons of human rrghts
treaty bodres partrcula rly t hose of the C EDAW Comm rttee, BeUrng Decla ratron and
Platform for Actron, UN Secu ty Councrl Resolutron 1325 and other resolutrons
relevant to women, and the Afrrcan Unron (AU) Solemn Declaratton on Gender
Equa lrty rn Afrrca (2004)

8
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Methodology

Context and legislative f ramework

I O Men and women experence vrolattons of human rrghts and tnlusttces dtfferently

Whrle r hrs rs a wrdely acknowledged fact, rt ts only recently that trut h com m rsslons

have begun to appropnately and comprehenstvely tnqutre lnto and record the

experences of women ln Afnca, truth commrsslons such those tn Sterra Leone

and Lrberra took delrberate measures to ensure that the expertences of women

were well rnvestrgated and captured tn thelr reports ln Kenya, efforts to ensure

that a truth tellrng process, such as was urndertaken by the Commtsston, would

be'gender sensrtrve'date back to the work of tl'le Task Force on the Establrshment

of a Truth, lustrce and Reconclllatlon Commtsston. Wlthln two weeks of tts

rnauguratlon, members of the Task Force attended a one-day meetrng on

'women and truth commrssrons'hosted by (he Federatron of Women Lawyers

(FIDA) Kenya Chapter' From a cornparatrve Perspectrve, the meetrng dtscussed

how truth commrssrons have addressed the questlon of gender ln therr work'
The same questron was drscussed at length duflng an lnternattonal conference

organrsed by the Task Force Accordtng lo the report of the conference

lr was observed that acros5 the world rt has been reported that lt has been drffrcult

for women and chtldren to access truth commrsslon processes ln a meantngful way

Where women do rndeed partrcrpate, they merely 9o through the motlons and may

not express therr hurt They wrll most probably talk about the sufferrng of therr loved

one5 but not themtelve5 Truth comrnt55rons work ln culture5 that muffle women'5

votccs mo5t of rhe trme and may, rf not con5clou5 of thls lrmltatlon, alrenatc women

from thelr processes The trulh commlssron Should thelcfore 9o out of lts way to

desrgn procedures and methods that rnake sure that women are heard'

tl Although the Task Force encouraged women's Partrcrpatron rn rts public hearrngs,

rt rs recorded that low numbers of women turned upr Concerned wlth the low

turn-out of women rn rts heanngs the Task Force observed tn tts report that unless

a truth comrnrssron 'payIs) partrcular at(entron lo the parttctpatron of women

arrd the abuses perpetrated agJrnst (hem'rt wrll have'lrttle or no benefictal value

J Olaflrbo Tne key gcnder concerns ol a lrullr l,istlce and reconcrlialon ao,nmssron rn Hernrrch Bol Foundatlon

Tr.nsrrronal t!sl c! n Kenya Tho gender questron (200,() 73

For wrlngs on lh s slblecl sae S Mernlies Gender and lrulh and reconcrhalDn commrssDns rn C Lsnram E S Plllay

(ads) Pe.ce versus/nstce The dlenma ol iansthanal )usloe n At' ca \2009) 96 V Nes ah el alTrulh comm ssrons and

gander Pr ncrples polc es and procedures (2006)

GovernmenlolKenyaRepo(onlheEslablLshmenlolaTrulhJusttceandReconclLalonComrnssron(2003)Anner4
lHerernafter Maka! Murua Repon)
Maka! Mutua Reporl (n 6 above) 15
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rn addressrng the plrght of women'3 Elsewhere rn the report, the Task Force
hrghlrghted the fact that vtolatrons of socro-economrc flghts dtsproporttonately
affect women, and as such,'thts ls a matter to \r'/htch the truth commtssron ouoht
to pay specral attention"'

Followrng the publrcatron of the Task Force Re port, c tvr I socrety orga n tsatrons a nd
development partners contrnued to advocate for a gender sensrttve commrsston
ln partrcular, Hernrrch Eoll Foundatron held a serres of meetrngs durrng the
second half of the year 2003 on the gender rmplrcatrons of a truth, lustrce and
reconcrlratron commtsston The outcome of the meetrngs was a comptlatton of
presentatrons and drscussrons rn a book format that was publrshed tn 2OO4 The
underlyrng message of the book was well summarrsed rn rts preface

AnyTJRC establtshed must ensure the relevant pro(ectton rs put rn place to ensure that
women grve therr vrew5, these are some of the rssues the parttctpants tn the gender
forums hrghltghted durrng the discr.lssrons Another notable rrsue that Kenyans and
especrally women would wanl to see brought to lustlce ts corruptron and economrc
sabotagc that had drrect bcarrng on human rlghts vrolatrons, such a basrc nqht to
heallh, educatron and lrfe and so ro the women of Kenya the TJRC should be able to
cover the rssue of rlghts tn totalrty nOt just vtolence agatnst wOmen ^

Agarnst thrs backdrop, (he Kenyan parlrament rnserted rnto the TIR Act
safeguards to ensure that the Commtssron's (omposttton and processes were
gender rnclusrve Frrstly, the Act provrded that the sele(tton panel responsrble
for nomrnatrng Kenyan ctttzens tnto the Commtssron shall rnclude,one person
nomrnated by Federatron of Kenya Women Lawyers,and that the charrperson
and vrce-charrperson of the selectron panel sha ll be,persons of opposrte gender,
Secondly, on the composrtron of the Commrssron, the Act provrded that rt shall
be composed of three non-Kenya crttzens 'one of whom shall be of opposrte
gender") ln regard to Kenyan crtrzens, the Act provrded that,tn selecttng
persons for appotntment as commtsstoners, the selectton panel shall have
regardto prnctple of gendetequol y and regronal balance,r: pursuanttothese
requrrements, out of the n rne rndrvrduals appotnted to serve rn the Commtsston,
f out (or 449b) were women

The Act also provrded that apporntments of staff by the Commrssron,s hall be made
wrth regard to the pflnctple of gender equalrty' , ln thrs regarci, tt ts noteworthy

Herern afler i,lakau MutLra Repod (n 6 abov-D) 15
lllakau tJulua R.porl (n 6 abov.) 33
Hernnch EollFoundalon Transrlonatt!stce rn Kenya ThegenderqLreslon(200r)1
TJR Acl sec 10(1)(a)
TJR Acl sec 10(l)
TJR Acl sec 30(2)
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that rhroughout rts lrfe, the representatton of women rn the Commrssron's staff

remarned above 40 per cent lndeed, at the decrslon makrng level, not only was

the Commrssron led by a female Chref Executtve Off rcer from February 2010 to

September 2012, but the ratro of female decrston makers idrrectorate level),

stood at 50 per cent dunng the same perrod

Thrrdly, rn at least one rnstance, the Act expressly mandated the Commrssron

to address gender-based crtmes of whtch women are the predomlnant vlctrms

Sectron 6(h) of the Act provrdes that the Commtsston shall'rnvestlga(e and provtde

redress rn respect of a sexual nature aqatnst female vlcllms' Fourlhly, the Act

requrred the Commrssron rn rts heaflngs not to drscrlmlnate agalnst any vlctrm on,

amongst other grounds, sex r'

Frnally, the TJR Act gave the Commrsston the leeway to put rn place specral

arrangements and adopt specrfrc mechantsms and procedures to address

the expenences of, amongst others, women " ln thts regard, the Commlsslon

establrshed rn rts organrsatronal structure a department entrrely dedtcated to

addressrng the needs of women and other vulnerable groups such as chlldren

and persons wrth dtsabtlttres

Burldrng on the provrsrons of the TIR Act, the Commrssron adopted poltctes and

took measures that ensured that the experlences of and vtolattons suffered by

women are appropnately and comprehenstvely covered both tn rts work and thts

report These polrcres and measures related to the Commlsslon's statement-taklng

process, hearrngs, focus group drscusstons, and other acllvrtles undertaken by the

Commtsston,

Gender Policies and Measures

18 One of the polrcres that g utded the operat tons and functtontng of the Commrsston

rs the Gender Polrcy The Poltcy was developed rn recognltron of the drfferent

roles of women and men tn the Kenyan context and how these dtfferences

rmpact on therr expenence of conflrct as well as thelr perspectlves on truth,

peace,lusttce and reconctltatton As such the Polrcy enlorned the Commrssloners

and staff to marnslream gender rn all operatronal undertaktngs tncludtng rn

statemen( takrng, lnvestlgatlonS, clvlc educatron and heartngs Gender poltctes

and measures relatrn g to each of these acltvrtres are descrlbed below

11
15

TJR Acl sec 25(7)(a)((l
TJR Acl sec 27{1)(ar
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I Stotement-taking

Statements are the entry point for women to have their experiences documented
by a truth commission. ln relation to statement taking, the Commission adopted
the following policies:

the Commission sought to achieve gender parity in the recruitment of
statement takers. Although it narrowly missed this target, over one third (4396)

of the statement takers were women (132 out of 304):

all statement takers were trained on gender sensitivity includ ing how to take
statements from women with respect to all the areas under investigation by
the Commission, as well as how to identify and manage stress and trau ma;

the Commission actively encouraged women to speak about violations that
were specifically perpetrated against them as individuals. This policy was
informed by the experience of previous tru th commissions which had shown
that even when they had suffered violations themselves, women tended to
speak about abuses faced by their loved ones such as their husbands or
children. ln this regard, the Statement Taking Form, under an introductory
section titled 'importa nt th ing s to note' contained the following q u ideline:

19
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Experrence shows that some people, espeoally women, testtfy about

vrolatrons of human nghts that happened to famrly members or frtends,

but they are less wtllrng ro speak of therr own sufferrng Please don't forget

to tell us what happened to you Isrc] yourself rf you were the vrctrm of a

gross human rrghts abuse

A5 far as rt was posstble, statements from women were taken by female

statement takers

These measures notwrrhsta ndtng, preltmtnary analysrs of statements recerved by

rhe Commrssron by the end of the formal stalement taktng exerctse showed that

only a thrrd of the statements had been gtven by women By the end of January

20ll,theCommrssionhadrecervedatotal of2Tstatements Only420/0ofthesehad

been recorded by women

Concerned abou( thrs outcome, Ihe Commlsslon held consultatlon meetlngs

wrth key stakeholders, rncludrng members of the Kenya Women Parltamentary

Assoc ratron (KEWOPA), wrth a vrew to explorrng ways of f urther rm provrng women's

parttcrpatron rn the commtsslon's processes The re5ult of these consultatlve

meettngs was the adoptlon a two-pronged strategy

Frrstly, durrng rts pre-heaflng crvrc educatlon drtves across Ihe country, the

Commrssron conducted targeted starement taktng that tnvolved a door-to-door

approach Secondly, rn addrtron to encouragrng and ensurtng women's partloPatlon

rn the publrc heanngs, the Commrssron conducted 'women's hearrngs'alongsrde

the pu blrc heafl ng s

ln the end, Ihe Commlssron recorded a total of 16,377 statements from women Thrs

represented 380/oofthelotal statements recelved The table below shows the number

of statements recorded both rn terms of gender and regron [lnsert Ta ble h ere]

Ctwc education ond outrcoch

The Commrssron approached rrs work acutely aware of the cultural, soctal and

economrc hurdles rhat have tradtttonally hrndered women from artendrng and

partrcrpalrng rn publrc processes As already stated above, one of the challenges

faced by the Makau Mutua Task Force was the low numbers of women rn rts

heanngs The Commrssron, therefore, took delrberate measures to mobrlrse women

to attend r(s heanngs

Frrstly, the Commrssron actrvely reached out to women tn rts clvrc educatton and

out reach actrvrtres Secondly,andperhapsmorermportantly,andwrththefnancral
as5rstance of UN Women, the Commtsslon catered for the cost of travel to and
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Specific activities

t Women's Heorings

28

from rts hearrng venues for a ltmtted number of women Thrrdly, the Commrssron
partnered wrth local or (om m un rty-based women's organrsatrons and thetr leaders
rn rts mobrlrsatton rnrttattves Fourthly, the Commrssron developed tnformatton,
educatron and communrcatton (lEC) messages and matenals specrficalty targettng
and surted for women The Commrsston parttcularly rallred women to attend the
hearrngs through announcements rn local markets and vernacular radro statrons,
As the testrmony of Rose Chepkemor reveals, these announcements often reached
women and they responded posrtrvely

I have a 5mall shop at Sotrk and when I heard the announcement through the medra, I

closed my shop rn the morntng and decrded to come I sard the God we call upon has
revealed Hrmself through you I asked olhers f they had heard the announcement over
the radro I took my rdentrty card and came I called the other women and told them we
shor.rld come ''

I nvest ry ot m g sexu o I vi ol ence

Although both men and women may be targets of sexual vrolence, rt rs an
acknowledged facl that women are the predomlnant vtcttms of thrs form of vrolence.
As such, the Commrssron put rn place mechanrsms to ensure that sexual vtolence
was appropflately tnvesttgated and vtctrms or survtvors were treated wtth respect

Frrstly, the Commrssron recrurted rnvestrgators who had prevrous expenence
n rnvestrgattng sexual oflences and who had undergone tratntng on the same,
rncludrng on the Sexual Offences Act', Secondly, the Commrssron prepared a

set of gurdelrnes tha( outlrned the approach to be taken rn tnvestrgatrng sexual
vtolence These gurdelrnes are drscussed rn detarl rn the chapter dealrng wrth
sexual vrolence '

6

8

Comparatrve expenence has shown that framtng the work of a truth commrssron
tn gendered terms ensures that vlolattons and tnJUsttces are seen tn both male and
female perspecttves As pflmary care gtvers women tend to speak more about the
vtolattons suffered by others than about thetr own expenences Thus, to encourage
women to speak a bout t hetr own experrences, and rn add rt ron to en(ouragrng them
to speak rn publrc hearrngs, the Commrssron held separate hearrngs for women
only The women's hearrngs were framed as'convercotrcns wfth women, Theywere
presrded over by female Commrssroners and staff, and were thus destgned to be

r. RCrBansardlrl/ornei s Beann! Narok,3O SeFlemhpr 20 ,p 3
Act No 3 012006
sFg \/Ctrme 2A ot 'h,s Reoon

9
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safe spaces where women could freely talk aboul vlolatlons that were specl6c to

them, The women's heaflngs were conducted rn all regtons of the country. ln total,

over l0O0 women attended the women's heartngs across the country, wrth an

average of 60 women tn each heartng

The decrsron to hold these heaflngs was rnformed by experlence of prevtous

truth commrssrons. The Commrsston alSo drew lessons from the experlence of the

Makau Mutua Task Force Anecdotal evrdence suggests that women spoke freely

durrng the heanngs conducted by the Task Force when fewer or no men were ln

attendance Accordrng lo a member of the Task Force

ln 5ome (ases, rt was clear Ihat men prevent women from engaqlng ln acttve polttrcs

or from speaLrng oul ln large gatherlngs ln North Eastern Kenya, (he male nlembers

of rhe communrty turned out to testlfy before the Task Force ln Ihe mornlng ses5lon

leavrng the women Io appear before the Task Force rn the aflernoon Although lhey

were pre5ent, no woman spoke rn the mornrng sesslon Durrnq the alternoon sessron,

whrch w.rs comparauvely thorter as trme rn the afternoon was dedrcared to field vrsrts,

the women spoke freely ''

Across the country, women who attended the Commlsslon's women's heartngs

expressed gratrtude for the opportunrty to speak about lssues that they had

hrtherto not spoken about tn pubhc, and ln some cases, had not even spoken

about rn pnvate

There are many rssues about us that are vrolated and we do not have space and tlme to

Ialk about them We apprecrate thls moment because we are all !ryomen and rt ts good

for us to speak out our rssue5 lt Ls one way of gettrng healed we apprecrale lhe work

berng done by the T]RC because we can now speak openly "

ln Kapsokwony, a wltness explarned why the women found the women's hearlng

an appropnate forum for them to speak about thelr experrences

We are grateful that you have separated us from men because yesterday we llstened

to wha( the men were saytng and we could not talk Thls ls because you would say

one thrng and leave the rest as we were oppressed ln very many thlngs We (ould be

punrshed rn many aspecls Thank you for the knowledge and the wrsdom you used to

decrde that women should be separated ln order for them to say thelt own thlngs I'

ln essence, the heanngS were a rare opportuntty for Kenyan women to narrate

therr slones Hrstoncally, publrc spaces ln Kenya have been domrnaled by men

Women's vorces have too often been srlenced ln these sPaces They have thus

J OJranrDo ihe key gender concarns o,a lrulh itistce and reconcrlalon commrsson n telnnch Boll Foundalron (n 10

above) 73 78

TJRC/Hansard/Women s l_learrng/Bungorna/9 July 20T 2/p 13

TJRC/Hansard,l ,bnren s Be.r ng Kepsokwony/24 May 2011/p 7
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remarned rnvrsrble and wtthout a chance to make contnbuttons even tn matters
that touch on lherr own srtuatton, Some women had lost hope that these spaces
would one day be opened to them Thcy, therefore, saw the women's hearrngs as

a startrng porn( As one woman commented tn Kabarnet

lam happy to see that all women are here ldtd not rmaqrnc that a day \,!rll come when
we wrll talk freely about rssues affectrng rrs ]r

5peakrng durrng a publrc hearrng rn Mandera, rn the context of a communrty rn

whrch women have rarely been afforded an opportunrty to votce [hetr concerns rn

publrc, or even at all, one woman had thts to say,

All the wrtne5ses have rndrcated that women rrghrs have been serroLrsly vlolated rn

Mandera County but that brutalrty has been under-esttrnated rn rts depth and scope
5rnce women were unable to vorce the r concerns durrng that trme and even today rn

thrs forum lam happy that tomo(ow we are gorng to have a forum for women alone I

rntend to talk dunng that forum Whatever they want to say, rt wrll be h ghlrghted there j,

Durrng the women's hearrngs, older or more courageous women would often
encourage other women to open up and speak about therr expenences ln the
Narrobr Women's Hea ng,64 year old Rosemary Wan,tru narrated the gruesome
abuses agarnst women that she had wrtnessed durrng the colonral perrod ln
concludrng, she encouraged other women to stand up and speak out

Do not be afrard Stand up and talk 5peak of how you have been oppressed Speak of
how we have been deserted by our husbands Speak of how the Government has also
deserted rr5, 50 thal we can see tf someone wrll thrnk of us '

35 ln Kabarnet, Manam Lestrma, made a srmrlar call

Today rs our day my fellow women Let us present and address all our rssues We
have crred for a very long trme that we have been oppressed We would lrke to say
we have been oppressed by who and how That rs why we say let us open our hearts
today so that we can address all our rssues that we have rn our homes Nol only rn our
homes but clsewhere, even on the roads Let us tell thrs Commrssron all what we have
undergone rn terms oF oppresston We belreve the TJRC wrll help us today so that our
r5s ue s can be understood:'

36 Thrs chapter rs partly a response to the rallyrng cry of Rosemary WanJrru, Manam
Lesrrma and of mrllrons of other women across the country whose most fervent
wrsh rs that therr tssues be understood and addressed
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iJRC/Hansard \{om,on s ftear ng,Kabarnel25 Ocl20]1/p 1
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Although the women's heaflng were a huge success tn the Commlsslon's estlmatlon,

the Commrssron remarned concerned that whrle the heartngs provrded a safe space

for women to telltherr stones, the stortes were therefore not heard by men or by the

general publrc, The wfltng of thts chaptel was, therefore, done tn an effort to ensure

that men are grven the opportuntty to read what women sald tn the women's hearrngs

The Commrssron hopes that by rncludrng a detarled dtscusston of the expertences

of women as narrated by them durrng the women's hearrrrgs, men's awareness o[

such experrences wrll rncrease and ultrmately thts wtll counter the consequence of

excludrng men from these heanngs.

Nevertheless, to mrtrgate the tmpact of men's absence durrng the women's hearrngs,

the Commrssron took two tmportant measures Flrstly, the Commlsslon ensured that

rn mosr cases, the women's heaflngs were held only after both men and women had

had the opportunrty to afiend a stgnrflcant portron of the publrc hearrngs Secondly,

as already rndrcated above, the Commtsston encouraged women Io testify ln publrc

Thrs ensured that the votce and concerns of women were also heard by the general

publrc As Commrssroner Ron Slye explarned to a woman who testlfied rn publrc

Th.rnk you [ ] for bnngrng tl'ls statement to thrs Commrsslon and for appearlng here

before the Commrs5ron and the publl(, As you hove sard rn your testrn]ony, part of
(he problen'r5 [acrng women tn thrs communrty and also throughou( the coun!ry

and even throughoul the world, rs that many tlmes the abuses and the problems

are not known 50, rI ts parllcularly useful for me and lhe o(her male members on

thrs panel and the men here rn thr5 audrence, from Ihts communtty, to hear your

te5llmony Alrhough rt rs not a (omplete solutron, maklng us more and more aware

of these problems, rt rs necessary for starlng to come up wrlh better solutron5;u

Or as Commrssroner Gertrude Chawatama explatned to another woman who testl6ed

rn publrc'

I would lrke to thank you most srncerely for havrng grven yo{.lr testrmony to us tn publtc

You are the se(ond woman here tn Mandera to do so What Is rmportant about what you

have done rs that you have been able lo share wrth the publrc some of the problems and

challenges lhat women go through lf these thrngs are not spoken about rn publrc, men

wrll never undersland some of the problems that women 90 through They wlll nevel

understand Ihe parn th0I women 9o lhrough But you have taken a very courageous

step and you have spoken tn publtc Your testrmony wrll, not only help other women, but

also a drFferent generatron of women I salute you for your couraqe '?'

The Commrssron partrcularly encouraged women to speak about the whole

gamut of rssues and vrolatrons that affect them ln order to brrng out the gendered

perspectrves of human flgh(s vtola(tons ThlS was done delrberately to ensure that

26 TJRC/HafsardrPub[c Heanng/Nyer, Nov 20]1,p l8
27 TJRC/Hansard,P!Dl,c Heannq Manderar26 Apnl 2011/p 55
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the testrmonres ofwomen rn publrc were expanded beyond testrmontes restflcted
to rape and sexual vrolence The Commrssron was concerned that rf women's
testrmonres rn publrc were to be restflcted to thts narrow category of vtolations,
as has been the case rn prevrous srmrlar processes, then the tmpresston would be
created that sexual vrolence is the only or matn ktnd of vtolatton that women have
hrstorrcally experrenced

A total of l6l women test 6ed durrng the publrc heaflngs Admrttedly, thrs number
was srgnrficantly low compared to the number of male speakers who testrfied before
the Commrssron rn publrc, Howevel the delrberate effort by rhe Commtssron to
ensure that women spoke rn pu bhc about a range of tssues affecttng them rs rn rrself a

reflectron of the rncreasrng vrsrbrlrty and partrcrpatron of women tn publtc spaces and
processes rn Kenya, a trend that the Commrssron hopes wrll rmprove over the years

Themotic Heonng on Women's Rtghts

The Commrssron also organtsed a thematrc hearrng on women's rrghts on 8 February
20'12 rn Narrobr Thrs was a specral forum for experts, academrcs and women's rrghts
organrsatrons to engage wtth the Commlsston rn an analytrcal drscussron on gender
rssues The thematrc hearrng was a lso attended by relevant government departments
that had been Invrted to respond to and offer therr rnsrghts on some of the rssues

that the Commrsston had heard dunng the country-wrde women's hearrnqs,

Amongst the organtsattons and tnstttuttons whose representatrves spoke durrng
the themattc hearrng rnclude, Maendeleo Ya Wanawake, FIDA Kenya, and the
Agency for Corporatton and Research rn Development (ACCORD) Government
rnstrtutrons tha( partrcrpated rn the heanng rnclude Kenyatta Natronal Hosprtal,
Natronal Legal Ard and Awareness Programme (NLAAp) of the Mrnrstry of Justrce
and the Women Enterpflse Fund

Con su ltotio ns wft h stoke h olde r s

ln order to ensure that the Commrssron's processes relattng to women tn
partrcular were partrctpatory and rnclusrve, the Commtssron held both formal
and rnformal consultattons wtth women's organrsatrons On March 2O j i, shortly
before the Commrssron officrally launched rts heanngs, the Commrssron held a

consultarrve breakfast meettng wtth Kenya Women parlramentary Assocratron
(KEWOPA) Representatves of development partners (such as UN Women and
GIZ), governmental bodres (such as Kenya Natronal Commrssron on Human
Rrghts) and women's organrsatrons (rncludrng Foundalton for Kenya pastoralrst

Women, Women's Empowerment Lrnk, COVAW and Gender Vrolence Recovery
Centre) partrcrpated rn the meetrng The meettng tnterrogated the Commlsston,s
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engagement with women up (o that point and made proposals for addressing

challenges and gaps that had been identi6ed

On l9 N4ay 2011, after undertaking hearings in North Eastern, upper parts of

Eastern and Western regions, the Commission held another consultative meeting

that brought together a wide range of relevant stakeholders include those

popularly referred to as'grassroot organisations'such as Women for Peace in

Wajir and Hurricane Nakuru Women Rights Centre. This meeting reviewed the

participation of women in the Commission's hea rings held in t he afore-mentioned

regions. Uring insights drawn from this meeting, the Commission strengthened

measures to encourage the participation of women in its processes.

ln general the Commission enjoyed a cordial relationship with women's organisations

and benehted immensely from their support, expertise and encouragement

However, it is regrettable that some women's organisations (such as FIDA Kenya)

which were at the forefront of lobbyinq for a truth commission in Kenya and spent

resources in research and publications relating to the work of the Commission

declined to engage with the Commission for the most part of the Commission's

life span. This decision was made in solidarity with other civil society organisations

which boycotted the work of the Commissaon or severed all forms of engagement

altogether. Some of these organisations had a change of heart in the final phase

of the Commission's work plan but by this time most of the activities in which they

could enqage hdd been concluded.

l-l



Definitions and Conceptual Approach

47 Thrs sectron provrdes defrnrtrons of key terms used tn thrs chapter and the
Commrssron's conceptual understandrng and approach to dealrng wrth and
addressrng vrolatrons and tnJUsttces commttted agatnst women

Key terms

48 lt rs rmportant to defrne the key terms used rn thrs chapter and create common
understandtng of the manner rn wh rch the Commrssron uses them Thts rnclLrdes

terms such as'sexl 'genderl drscrrmrnatron agatnst women'..tnd ,gender equaltty,
whrch may convey drfferent meanrng when used rn common parlance Other
terms are'tradtttonal harmful practtces'and'vrolence aga tn s( women'

Sexandgender Theterm'sex'referstothephysrcal brologrcalcharactenstrcs
that drfferentrate and defrne females and males 5ex rs natural, rs not
drfferent from one communtty (o another, ts not Iearnt and does not cha nge
Therefore, sex rs attflbutable wholly to nature That rs not true of'gender'
whrch rs a construct of socrety Every soctety has rts own conceptron of how
males and females should behave, what they are entrtled to and therr worth
and status lndeed, all socretres have a gender system whrch rncludes a

drvrsron of labour, power drfferentrals between genders, cultural concepts of
masculrne and femrnrne and other gendered socraldefrnrtrons r,

49 These socretalexpectattons may not always be natural or rattonat Bern g socrally
constructed, these relatrons are nerther necessarrly nor obvrously harmontous
nor non-conflrctrng l One's ascrrbed gender may therefore be the basrs for
lrberty or margrnalrsatron ln thrs regard,'gender'refers to ,relatrons rn the
socrety that connote the socrnlly constructed desrgnatron of women and men,
therr roles rn the culture-specrfrc context and the relattonshtp between the two
sexes'rn

Gender equelity The term 'gender equalrty' refers Io women and men
enroyrng the same status lt ts attarned when women and men have equal
condrtrons for realrsrng therr full human rrghts and poten(tal to contrrbute
to the natronal, polrttcal, economtc, socral and cultural development and to
benefit from the results lt encompasses the followrng equalrty under law,

28 ASrgot Drscourseongenderandnaluralresourcemanagemenl nASgotela/teds)rowards ca mongraund Gen(tel
and n.lu.alresource managenentn Ahca 11995)229 Srgot el a/(n 28 above)

30 FIDA Kenya Agendergude an stalcment tal\ng (lunng lhe tota ltstce an(t.ccanctttetdl Drocess (2009t 2
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equalrty of opportunrtres, rewards, control and access to resources, and

equal ty of vorce, as well as the abtllty to lnfluence and contrlbute towards

development processes

Therearetwotypesofequalrty proceduraland substantlve Proceduralequallty

ensures that drfferent groups of people are gtven equal opportunrtres Howevet

thrs approach may lead to rnequalrtres because there rs often no guarantee that

the drffenng groups are equally placed A certatn race, sex, or ethnrc group may

be better statroned/posrroned than the other Thus, sometlrnes there ls need to

aflord certarn hrstoncally drsadvantaged groups specral protectlon ttr order to

enable such groups to compete favourably and on equal terms wrth the other

groups Thrs rs what rs known as substanttve equaltty, and rt rs the rustrficatron
for affirmatrve actron measures These useful prtncrples requtre the law to be

effected lt rs mostly human rghts law lhat has secured these prrnctples,

Oiscflmination against womrn Thrs refers to any dtsttnctron, excluston or

restflctron or any drfferenttal treatment based on sex and whose oblectlves or

effects compromrse or destroy the recognrtron, en)oyrnent or Ihe exercrse by

women, regardless of therr marttal status, of human rrghts and fundamental

freedoms rn all spheres of lrfe "

Traditional harmful practices Tradrttonal harmful practrces refers to all

behavrour, altrtudes, and/or practrces whrch negatrvely affect the fundamental

rrghts of women arrd grrls, such as thetr rrght to lrfe, health, drgntty, educatron

and physrcal rntegnty rl

Violcnce against women Vrolence agatnst women means all acts perpetrated

aga rnst women whtch ca use or could cause them physr(al, sexual, psychologrcal,

and economrc harm, rncludtng the threat to take such acts, or to undertake the

rmposrtron of arbrtrary restnctrons on or deprlvatton of fundamental freedoms

tn prvate or publrc lrfe rn peace ttme and du nnq srtuatrons of armed confllcts or

of war rl

Gender and the Commission's mandate

50. As rs drscussed elsewhere tn thts Report,r'the CommlSslon lnterpreted lts mandate

to rnclude three broad areas gross vlolatlons of human rtghts, hrstorrcal lnJustr(es,

and other relevant mandate areas However, ln settlng out and definlng these

mandate areas, the TJR Act adopled gender neutral lanquaqe The Commlsslon

adopted a more nuanced and dynamtc approach to lnterpretlng lts mandate so

31
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that rt could appropnately and comprehensrvely cover the vtolatton s and rnlustrces

experrenced by especrally women

The TJR Act's deftnrtron of gross vrolarron s of human nghts focuses almost entrre ly
on vrolatrons that relate to one's bodtly tntegflly For clarrty, sectron 2 of the TJR

Act defrned gross vrolatron of human rrghts to mean

a) vrolatrons of fundamental human rrghts, rncludrng but not lrmrted to acts
of torture, ktlltng, abductron and severe rll-treatment of any person,

b) rmpnsonment or other severe deprrvatron of physrcal lrberty;

c) rape or any other form of sexualvrolence,

d) enforced drsappearance of persons,

e) persecutron agarnst any rdentrhable group or collectrvlty on polttrcal, ractal,
natronal, ethnlc, cultural, relrgrous or gender or other grounds unrversally
recognrsed as rmpermrssrble under rnternattonal law.

f) any attempt, consprracy, tncrtement, tnsttgatton, command, procurement
to commrt an act referred to rn pa ragraph (a) and (c), wh tch was commrtted
durrng the peflod between 1 2," December, 1963 and 2g'r February, 200g,
and the comm tssron of wh rch was advrsed, planncd, drrected, commanded
or ordered, by any person actrng wrth a polrtrcal motrve, or

g) cflmes agarnst h u mantty

There rs no doubt that women and men alrke suffer all the forms of vrolatrons
lrsted rn the defrnitron of gross vrolatron of huma n flg hts provided by the Act The
defrnrtron, however, provrded two express entry potnts for specrfrcally dealrng
wrth the plrght of women Ftrstly, the deftnttton rncludes'rape or any other form
of sexual vrolence'as a form of gross vrolatron of hLrman rrghts Whrle both men
and women may be vtcttms of rape and sexual vrolence, tn practrce, women are
the predomrnant vt(ttms of thrs k rnd of crrme

Secondly, the dehnrtron recognrzes persecutron of an rdentrFable group or
collectrvrty on the basrs of gender The Act also lrsts persecutron on the basrs of
gender as an act that constttutes a cnme aga In st huma n tty when tt rs commrtted as
part of a wrdespread or systemattc attack dtrected agarnst any crvrltan populatron,
wrth knowledge of the attack. Persecutron on the basrs of gender has long been
recognrsed tn rnternatronal refugee law The Untted N..tltons Hrgh Commrssroner for
Refugees'(UNHCR) 2OO2 Gurdelrnes on lnternatronal protectron, Gender- Related
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Persecutron provrdes that the followtng qualrfy as gender-based persecutton rape

and other forms of gender-related vrolence, rncludrng dowry-related vtolence,

female qenrtal mutrlatron, domesttc vtolence, and trafhcktng rt

The Statute of the lnternatronal Crtmtnal Court (Rome Statute) recognrses

persecutron on the basrs of gender Persecutlon rs defrned rn the Stalute as

rhe 'intentronal and severe deprtvatton of fundamental rrghts <ontrary to

r nte rnatronal law by reason of the tdent lty of the g roup or collectlvlty'16 Accordlng

to the lnternatronal Cnm rnalTfl bunal for the FormerYugoslavta (ICTY)the crlme

of persecutron consrsts of an act or omrsston whtch does the followtng. frrstly,

rt drscnmrnates rn fact and whtch denres or rn[rtnges upon a fundamental rlght

lard down rn rnternatronal customary or Ireaty law, and secondly lt ls carrled

out deliberately wrth the rnte ntron !o drscrlm rna re on one of the lrsted 9 rounds,

specrfrcally race, relrgron or polrttcs r'

For rts work, the Commrsslon consrdered persecutron on the basrs of gender

toge(her wrth the notron of systematlc or systemrc dlscrlmlnatlon Systematlc

drscrrmrnatron rs recognrsed as constttutrng a gross vtolatton of human rtghts

Accordrng to the Frnal Document of the Semtnar on the Rrght to Restttutron,

Compensatron, and Rehabrlttatron for Vrctrms of Gross Vtolatrons of Human

Rrg ht s a nd Funda menla I Freedoms,'the notton of gross vtolatton s of hu ma n rrghts

and fundamenral freedoms rncludes at Ieast the followrng practlces genoclde,

slavery and slavery-lrke practrces, summary or arbrtrary executlons, torture,

d lsappea ra nces, arbrtra ry and prolonged detentron and sy stemotrc dBcttmtnolrcn'tr

Thrs defrnrtron was later endorsed by the UN Sub-Commrssron on Preventron

of Drscrrmrnatron and Protectron of Mrnoritles lndeed, the Sub-Commtsston

proceeded to put emphasrs on'systematlc dtscrrmtnatton, tn parttcular based on

race and gender'r"

Un ted Natons Hrgh Cornmrssroner lor B!rran R gnts Guldeht]d-so l)len9lottalPrcledon Gcnoet Relaled Pe'seculon

wthl the contcxl ol Ancle lAt2lal lhe 1951 Convenltan and/at ls 1967 Protocoltclalng lo lhc Slalus ot Relugees UN

ooc HCRTGIP/02]01 \Mzt 7 2002)

Rorne SlalLrte art ;(2)(g)
Proseculor v Krnojelac Case No lT-97-2!T Judgrnenl para 431 (Mar l5 2002)

Frn.l Documenl ol lhe Maasurchl Sem nar the Rtghl lo Restrlullon Compensalron andRehablrclonfolVrclrmsolGross

Vrolatrons of Huma0 Rrghls and Fundamental Freedorns para 11'15

UN SutrConn,r ss on on irrevenlron ol Drscrrm'nalLon and Proleclon of 
'M 

nor !cs Sludy corcernrng lhe nqhl Io reslllLrl0n

compensalLoo afd rehabrllalron lor vrctrrns ol !ross v olattons of hunlan nghls ano funoamerlal lreedoris Ffla repon

submrlled by Mr Theo van Eoven Speca Rappo(cll E,CN 4/Sub 2,1993/8 para 13
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Gender-Based Persecution/Systematic
Discrimination Against Women
Social-cultural (ontext

56. The testrmony of Florence Nabwala Wanambole regardrng the preference for the
boy chrld amongst the Bukusu ethnrc communrty provrdes a good slarttng pornt
lor understandrng systematrc drsc(mtnatron agarnst women tn Kenya

The Eukusu grrl chrld rs margrnaltsed from the ttme she s born When the mother goes
to delrver rn hosprtal or ar home and the famrly hears that rl rs a baby q[], rhey fold therr
faces and start sayrng they w sh she had been a boy lf thrs woman contrnues gettrng
female chrldren up to the th rd or Fourth born, the husband wrll not drscharge her from
hosprtal Even her mother tn,law w ll not go for her They wrll leave her there because
she only bears q rls and she rs brng ng shame to the communrty A female ch ld rn the
Bukusu communrty sta(s bernq dtscr mrnaled ghI From brrth ,.

57 The preference for boys as opposed to grrls rs a practrce that cuts across all
ethnrc communrtres tn Kenya 8ut Wanambole's testrmony reveals somethrng
much deeper a Kenyan female chrld ts born tnro a socrety that rs socrally and
culturally structured to drscnmrnate agarnst her, from cradlc to grave ln other
words, systemattc dtscrlmrnatron of women rn Kenya rs a phenomenon that
finds lustrfcatron and breedrng ground rn commrrn tres'crrltLtral practlces ln thts
respect, rt rs noreworthy that all conrmunrtres rn Kenya are patrrarchal tn nature,
and as such, they share a common attnbute of patrrarchy the domrnatron, control
and obrectrficatron of women by thetr male counterparts Accordrng to an analyst

Kenya rs typrcally a patnarchal soctety and the element of mascultntty ts deeply
enrrenched rn the cultural practtces of Kenyan comrrunrtte5 For example, a qutck
companson of the vocabulales on gender tn the Ktkuyir language reveals that the
word for man, mundu-fiurume comes from the word urume, whrch means extremely
courageous ln contra5t, the word mutllm/d (woman) comes from the r,rord l mro, whrch
mean5 to'shut up'or condone Thus men from the Krkuyu elhnt( communrty not only
de6ne themselves as the dom nant sex, but also rn terms of rhe norm of 5eetng that
women merely ex st for therr use I

58 The adverse consequences of patrrarchy are manrfested through a number of
cultural practrces that objecttfy and ullrmately sLrblect the woman to multrple
vtolatrons of her rrghts These rnclude paymenl of dowry or brrde prrce, wrdow

a0
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TJRC/Hansardwomen s Hear ngrBungoma I Juty 20j t,p 3
CWKanukrMasculnrly andadolescentma evrolence ThecaseotlhreesecondaryschootsrnKenye(2OOt)crledrnFlDA
Kenya Proteclron agarnsl lemale genrlat muttanon A r€vrew ot the Ch,tCren s Aat tessons hom Samburu and Gartssa
d srncls (2009) 6
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rnhefltance, and female genrtal muttlatron or cuttrng (FGM/C) All these practrces

are founded on a culturally sancttoned notton that the woman ls a man's property

Thrs notron ls more pronounced rn respect to payment of dowry or brtde prrce,

Poyment of b de pnce

The payment of brrde prrce rs an age old Afrtca n cusromary practrce. Trad rtlonally,

rt rs the means through whtch a groom expresses hts appreclatlon to the parents

of a brrde tt also symbolrses the bond or unton between the famrlres (and clans)

of the groom and the brrde Although rts rntentrons are presumably good,

payment of bnde pnce obJectrftes the woman lt opens the door for men to treat

women as therr property ln recent years, the concept of brlde prtce has become

commercralrsed and ts tncreastngly vlewed as a wealth generatlng venture

Accordrng to a recent study

Althouqh bnde wealth 5erves a dehnrte role rn the rnslrtulron of marrrage and tts

payrnent rs accompJnred by very elaborate ceremonles, rt would appear thal I r5 very

much commercralrsed roday where pitrents to a brrde_to'be serze the opportunlly

to enfl(h thenlselve5 The argument rs usually that such parents are recoverlng the

expenses of bnngrnq her up, educalrng and provtdtng for her, all of whtch are part of

therr parental dulre5 The hagglrng and bargarnrng that characterrse ptesent day brtde

pnce negotratrons tolally dentgrate5 women as human betngs deservtng belng Ireated

wrlh drqnrty {

Moreover, the payment of brrde prtce contrtbules to vtolence that women

experence, partrcularly rn the home Accordrng to a woman who testlfied before

the Com mrssron rn Wundanyt'

Dowry payment has contlbuted to the abuse lof womenl Some have commerclallsed

rt by sayrng,'my daughter ls a unrversrty qraduate, so brrng Ksh 400,000 as dowryl

and you can see people d scussrng as tf they are 5elllng somethrng and the men are

the ones who drscuss, not even the women [ ] When rt comes to the dowry of our

daughters, we should be the ones to Ialk, not them and lt should be mrntmal, lust to

seek blessrngs and not for somebody to (hrok that they own yoLr Because Ihey pald (hat

dowry, now you are hls property No,wedono(,/vanttobetheproper(yofsomebody'r

ln fact, emprrrcal evrdence has shown that there ls a causal nexus between the

payment of brrde prrce and tnctdents of vtolence agalnst women A survey

conducted by CREAW rn selected communrtles lrvrng rn North lvleru and Klsrl

drsrncts reveals that payrnent of brrde prtce has a predomlnantly negattve effect

on mafltal relatronshrps

12
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Malorty of the re5pondenls were alftrmattve that bnde prlce aFfected mantal
relatronshrps negatrvely They rndrcated that hu5bands who had pard b de prlce
percerved rt as havrng a(qurred the ght to mrstreal women (30.o), that wrves were therr
property (38 lCo), rt was some form of control (18 300) and tho rvomen should not have
a say rn the home (13 3oo) lndeed, most respondents (71 7.h) observed th.lt thts was
because most parent5 cannol afford to pay back brrde prrce rn sprte of be ng unhappy
when therr daughters are abused They would thus helplessly srt back lvhen theI sons
rn law meted domest c vrolence on therr dauohters ,

The study proceeded to add that the above 6ndrngs

rt emerged that rn Kts for example, men had the tendency to "dtsctpltne" thetr wtves
whenever the wtves were "drsobedtent" The forms of drsobedrence ranged from talkrng
back to the husband to even attendrng women s group meetlng wtthout the autho ty
of the husbands The .tght to drsctplrne of course rs acqurred through payment of bnde
pnce as the husb.tnd ls entttled to absolute control of hls wtfe by vtrtue of such payment
ln the Meru communrttes the vrews from FGD's IFocus Group Dscussons] also ted
wrth lhe s!rvey findrngs w th the partrcrpants on thts que5lron and rt emerged that
once dowry was pard the men were o[ the tmpresslon lhat lheI wtves thould rematn
submrssrve to them and should not own any propcrty of thetr own apart from thal
whrch the husband had autho sed ln all thcse tnstances t was cvrdent that the dcntal
of flghts rn the relattonshrps stcmmcd from payment of b de Drl(c 

.'

The payment of bnde pnce rs also ltnked to the phenomenon of chrld marnage
and rts preva lence

Early and forced mornoge

ln Lodwar, the Commrssron heard the story of Selrne Locham who was lucky not be
marrred off after an attempt to do so aborted

Our peoplc want them to gct rnarflcd at that age lbclow I8 yc,rrsl rn order to get brlde
prrce [ ] For example, when I was tn Standard ELght, my qrandmother lvas 5l ll alrve but
my mother had dred when lwas srrll young My Orandmother told my father that she
wantcd mc to get mafired, so that she could gct bflde prlce I refused My fathcr sard
that rf the govcrnmcnt had refuscd then rt was okay ,'

CREAW (n a2 above, t6
CREAW (n 12 above) 16
TJaC/Hansard Lodwa.l,,!omen s r-learng,15 Oclober 201i p !
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ln a srmrlar fashron, an attempt to marry off Anne Kwawl's daughter farled She

spoke to the Commlssron rn Lodwar

I arn a rnother of teven chtldren There was a tlme when rry husband wanted to Inarry off

one of rny daughters who wa5 rn Standard Erght lwas ln d very dtlftcult stlualtorl because

I was not happy \drth what my husband wanted Io do I I She was ln second term ln

Standard Erght We had a drscusston and ltalked Io the daLrghler He was boastrng that

!vhen the old men conre they should be grven water she was supposed to talk to the

old men t rred my level best, and I stood firm I dtd nor want my daughter to be marrred

off, because she was strll young she was only 13 years old by then I struggled wlth my

husband to make hrm abandon the rdea of marryrng oft our daughter at that lender age

I talked to Ihe headmasler untrl we came to a conclusron One day, the teachers came

ro talk to hrm They even threatened hrm that rf he was to marry off hrs daughter at that

age, they would report hrm to authofl(les and make sure that he would be arrested and

larled They were agarn5t the rdea of Ih rs young gtrl betng rnarrled off at that age and by

an old man. So, that rs what asststed rne lI ls sad that my husband passed on Currently,

my dauqhter rs the tole breadwrnner rn our famrly Thrs ls because she rs the one who ls

educated 5he finrshed her sc(ondary school .]nd Jorned teacht'rs lrarnrng collegc' Rrghl

now, she rs a teacher ln Larkrpra County "

However, rn a lmost all parts of the country, the Commrssron heard parnful stortes

of women who were robbed of thetr ch tld hood after been marrled off at a tender

age For rnstance. Paulrna Nyanguo was marrted off to a polygamous man at

the age of 13 years 5he spoke about her expertence durrng the Commrsslon's

Women's Heafl ng ln Narok

I was a younq grrl, 13 years old, I was marrted to somebody When I got mar.led, I got rnto

very nrany problems I gave brrth to five chrldren I drd not everr have a patr of shoes I dtd

not have educatron and my husband had many wlves He was old but he had many wtves

A( one trrne, he chased me away wtrhout anythlng I only had two lessos I came to Narok

rn 1993 I used to stay rn a house made of cartons I started sell ng marze ln the town I went

through very rnany ptoblents I was called all rratnes I suffered for over I7 years I (hought

about lookrng ahead and berng focused A famrne came and wlped out the lrves(ock ln

Maasar, women and chrldren do not itave a say ln anythlng we cannot lnherlt anylhlng'r

Anorher vrctrm of forced marflage spoke about her experlence durrng the

Commrssron srttrng rn Krryandongo, Uganda

lnlggl,lwasayounggrrlandnotreadyformarrrage lamnow34yearsoldbutlremember

my father tellrng me that people from Mt Elgon evrcted people So, one day, as I was

comrng from school, I heard some Kalenltns sayrnq that they wanled to do thelr lssues

lwas rn Standard Srx and when larflved at home my fathel sard thar there were people

17
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coming from the mountain with their properties. They came to our house - my fathe. was
polygamous - and opened our house and took me. They asked me whether lwanted to
dle or marry and so, I accepted because there were gun shots. I went with two men that I

could not see because they were in black. They took me to Typhus i.4orei and told me that
he was to be my husband. I stayed and got two children..'r

The legislative framework governing the age of marriage in Kenya is discussed
further below. But it is important to mention here that despite the prohibition of
child marriages, the practice remains relatively high especially in rural areas.

Female genitol mutilation or cutting

ln many cases, girls enter into marriage or are married off soon after they have
undergone FGMiC. FGM/C is broadly defined as the 'surgical removal of parts
or all of the most sensitive female genital organs, [for non-medical reasons]:50
A more comprehensive definition is now used in Kenya. ln terms of this defrnition,

FGM/C

comprises all procedures involving partial or total removal of the female genitalia
or other injury to the female genital organs, or any harmfrrl procedure lo the female
genrtalia, for non- medical reasons, and in(ludes

IJRC/Hansa.d, flen s Heafing,Kr./andogc/i November 20r1rp l
OHCHR Facl sheet No 23 l.tarmf!l trad,tjonat practces aflecl nq lhe healh oJ women ..d chrtd.en
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(a) clrtofldectomy, whrch rs the partralor total removal ofthe clrtorrs or the

prePuce,

(b) excrsron, whrch rs the partral or total removal of the clltorrs and the

lobrc mtnoro, wtl6 or wtthout exclslon o'f lhe labn moloro;

(€) rnfibulatron, whrch rs the narrowrng of the vagrnal orrfice wtth the

creatron of a covelng seal by cuttrng and appostttontng the /abto

rntnorc lhe lobn mo|oro, wlth or wlthou( exctston of lhe clltorrs,

but does not rnclude a sexual reasstgnment procedure or a medlcal

procedure that has a genutne therapeuttc purpose

ln Kenya, tGM/C has been practrced for generatrons lt ls plevalent among the

Somalr, Krsrr, Kurra, and Maasat' lt rs least prevalent amonq (he Luo and Luhya

Proponents of FGM argue that the practrce marks an lmportant stage rn the lrfe

of the concerned grrls ln the book'Facrng Mount Kenyai Jomo Kenya, the first

presrdent of rndependent Kenya, dedrcated an entrre chapter to defendrng FGM

He summarrsed hrs arguments thus'

The real argument lres not tn the defence of the surgrcal operatron or rts detalls, bul

rn the undcrstandrng of a very tmportant facl ln the trrbal p5y(hology of the Glkuyu

- namely, that thrs operatron rs strll regarded as the very essence of an lnstllullon

whrch has enormous educatlonal, socral, moral, and rellgrou5lmpllcatrons, qulte apart

frorn the operatron rtsclf For the present rt l5 lmposslble for a member of the trrbe to

rmagrne an rnrtratron wrthout clttorrdectomy Therefore the abolttton of the surqlcal

elemcnt rn thr5 cu5tonl means to the Glkuyu lhe abollllon of the whole lnstltutlon sl

Wrthout doubt, grrls (and boys) are grven useful lrfe lessons durtng rttes of passage or

rnrtratron ceremonres, But ll rs also durtng such ceremontes that 9rrl5 are socrahsed to

be subordrnate to men Dunng the parallel rrtes of passage for boys, they are equally

socralrsed to thrnk of women as therr subordrnates, and they, as the superlor of the

sexes ln the rnrtratron ceremonres, both boys and gtrls are often rntroduced to the

notron of the'otheri referrrng tn thts parttcular context to those communltles that do

not practrce crrcumclston They are cautloned agalnSt getttng marrted to lndlvrduals

from these other communtttes Accordtng to Jomo Kenyatta, for lnstance

No proper Grkuyr-r would dream cf marryrng a gtrl who has not been ctrcumcrsed,

and vrce versa ll rs a taboo for a Grkuyu man or woman to have sexual relallons wlth

someone who has not undergone thts operatron [F6]v1l lf lt happens, a man or woman

nrust go through a cerenronral purtficatton , kotutwo thohu ot gorchtko tneEto - namely'

rrtual vonrrlrng oI the evrl deed5 "

5l
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The rmplrcatrons of the nexus between the cultural practtce of crrcumosron (both
for male and female) and tnter-ethnr( relatrons rn Kenya are drverse

ln the frnal analysrs, rt rematns rndrsputable that FGM/C rs one of the tradrttonal
harmful practrces affectrng the health of women and chtldren. Potentral health
complrcatrons and rrsks resultrng from FGM rnclude physrcal and psychologrcal

trauma, srefllrty, obstetrrc frstulae, tetanus, and HIV/Ards 5.Some of the negatrve
consequences of FGM/C are well captured rn a moving speech made by a Kenyan
member of parlrament, Sophra Abdr Noor, durrng the parlramentary debate on
the Prohrbrtron of Female Genrtal Mutrlatron Brll.

lam a lrvrng example ofwomen who have undergone the FGM I went through Ihe FGM

at a tender age of five years lwascrcumcrsedbyanoldmotherwhohadeyesproblems
5he mutrlated me and I bled for three days Fortunarely, I was near a hosprtal and that
rs how I was saved, but many of my age mates who went through that practtce are not
wrth us today Durng my weddrnq nrght, rt was not somethrng that lenloyed lcfled I

was rn tears because t was very parnful That g.tve me a psychologrcal problem, and I

was not comfortable rn whatsoever I was dorng Then dLtnng my 6rsl delrvery, I had a

problem lt was complrcated and I was tn labour for five days They had to remove the
chrld wrth a vacuum That rs why rmmedrately lgraduated from college lstarted talkrng
about the FGM because that gave me a problem "

Abdt Noor's experrence ls not uncommon The Commrssron heard a srm rlar story rn

Ka pe ng u rra

There are so many women who get compltcattons bul they fear to talk about tt Many
never even turned up today One such woman ts my mother She gave btrth at home
and the (hrld got (ompltcattons tn the bratn because she [my motherj was ctrcumcrsed
When she was grvrng brth, she struggled so much Another woman assrsted her She

was about to dre but she wa5 asststed',

ln Hola, yel another woman spoke of a srmrla r experrcnce

I am one ol the peopie who had to undergo the FGM when I was yorrng and expelenced
many problems due to that I bled profusely when I was crrcumcrsed and unttl today
rl rs a problem when tt comes to deltvelng I dld not have a good relattonshrp wtth
my husband bccausc we could not aqrcc rn the house So, I am now srnglc I want the
Governrnent to rntervene n the rssue of the FGM [ ] Durrnq delrvery, one has many
problems Women also lack the sexual urge lam only appealrng Io the Government to
rntervene and stop the FGM "

See e9 A Brownrng el a/ The retatronshrp beNveen female genrlat mutfaton and obstelnc,stLrlae i2ot0) 115(3)
Obstek cs and Gynecology 578
Keny. Na|onalAssembly OlfcrelRepon l2Apnl20t1 ! 50
TJRC/HansardM.bmen s Bear nO KaOeng,Jr a/' 5 Cclober 2l l t p 2
TJRC/Bansard^/lbmen s Heaflng Hota,l3 January 2012/p 3
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Another vrctrm of FGM/C recalled her expertence durtng the Commtsston's heartnq

rn Krtale

A5 a Sabaot, I wa5 ercum(l5ed when I was thrrleen years and my teeth were also removed

when I was around 5even or erght years lt wds done Forcefully ltrled to run a\aay but

(hey held me, took a strck and renroved the teeth That was a vlolatlon because I dld not

want that I was crrcumcrsed when I was thlrteen years and I wa5 told that I had to be

crrcumcrsed be(ause my fellow people were berng crrcum(r5ed at twenty years They

sard tha( I had to be cllcumosed because I was the 6rsl born of the second wrfe and my

mother wanted to wear skrn clothes 50 that she (an 5ay that she has a dauqhter who has

been clrcumcrsed I was clr(umcrsed by force I I One tlme, I went for a ]ourney and my

chrldren told rne that Cherop wants to go and be crrcumcrsed at the nelghbour's place I

told her that the government has outlawed ctrcumctston and asked her who would pay

lrefused and my daughters are not crr(umclsedsl

Undoubtedly, FGM as a Iradrttonal practtce ts performed exclustvely by women For

rnSta nce

ln lhe Pokol (ommunrly, ctrcumcrston rs done by women who want to 9et lncome Those

women are very old R ght now, they ger Kshsl 000 for clrcumcrsrng one qrrl When lhey

crrcumcr:ed the g[ls, rhere would be some lrttle money but now the amount has been

rncreased Prevrously, they used to be pald Kshs500 per cLrcumc sed glrl but the amount

has srnce rncreosed Io Kshsl 000 5-

Thrs rs true rn all communrttes that practtce FGM/C ln Narok, for rnstance, rt was

asserted that

FGM rs practrced by women That Is our culture lt ls the mothers who do lt We practlse rt

lt rs a culture whrch has been there from ttme tmmemortal lt Is d fficult to eradrcate that

culrure 60

Therefore, rt has been argued that r( rs women who Perpe(uale FGM/C " Howevel

whrle women's role rn perfornttng FGM/C cannot be dtmrnrshed, lt ls also the case

that men are to a srgntficant extent responstble for the entrenchmenl of the practrce

lndeed, proponents of the practrce - and men tn parttcular - argue that FGM/C, and

especrally the removal of Ihe clrtoral hood,'helps'a woman to malntarn 6dellty ln

marrrage The role of men rn perpetuating FGM was well rllustrated by a wrtness rn

Wu nda nyr

The man s the head of the house tn lslamrc laws The women take drrecttons from

the men I would lrke that we organrse workshop5 or nleetlng5 for men so that they
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can be shown vrdeos to see how parnfr-rl tt rs for a woman to be Clrcumcrsed They are

Orcumcrsed al the age of between four years and stx years They should also be shown
the effect5 of ctrcumctston on dehvery of chrldren lf Somalr or lslamrc women are not
c rcumcrsed, they are told they are prostrtutes There rs a lot to be learnt about th s rssue 6

As the example below shows, tn certarn cases men have aggressrvely resrsted

attempts to sensttrse communtttes about the negattve effects oF FGM

At the moment, lherc are some parts rn Mt Elgon rvhere FGM ts belog done because
there are elders who sttll hold onto that cultrrre I remember there r5 a ttme we went to
Cheptars to conducl sen5ttrsat on about FGI\,4 My colleag!es and I were almost berng
beaten by men They were sayrng,'you women want to mrslcad the communrty, your
mofhers were orcum(rsed and yet you are here to cheat our chrldren' ln the tnte or
parts of Mt Elgon, FGM r5 5qrll berng practrced lf you wanr to know that that really
happens, rf you come over rn the months oI November and December, you wrll wrtness
g rls berng crrcumcrsed We, women leaders are tryrng our best although we have not
managed to eradrcate rt completely 6'

ln Eungoma, the Commtssron heard that for Sabaot women tt rs double,eopardy.
They undergo FGM, ostens'bly to reduce therr sexual urge Thar havrng been
achreved, therr husbands then opt to have sexual relartons wtth Bukusu women
who are uncrrcumctsed

The Sabaot woman has been sexually vrolated Even when one's sexual urge ts reduced,
she rs lust there Our men knew lhal crrcumcs on rs bad and they now go to look lor
Bukusu ladres They wrll tell you that you cannot satrsfy them.rnd so they had better
go and look for 3 pq156. who knows rssues about sex So, we are lusl there and other
women are brought to Lt5 ^'

UndeTCEDAW state partres have agreed to'take allapproplate measures to modrfy
the socraland cultural patterns ofconduct of men and women, wrth a vrew to achrevtng
the elrmrnatron of prerudrces and customary and all other practrces whrch are based
on the rdea of the tnferrorrty or the supenonty of etther of the sexes or on stereotyped
roles for men and women'The Afncan Women's proto.ol specrfically addresses the
questron of FGM rn partrcular and tradrtronal harmful practrces rn general Arttcle5(b)
of the Afflcan Women's Protocol provrdes that state partres shall take all necessary
legrslatrve and other measures to elrmtnate harmful cultural practrces, lncludrng
'prohrbrl ron, through legrslal rve measures backed by sanctrons, of all forms of female
genrtal mutrlatron, scaflficatton, medtcaltsatron and para-medtcallsatton of female
genrtal muttlatton and all other practtces tn order to eradtcate them,
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Over lhe yea rs, there have been many Inlttattves toellmlnate FGM Durlngthecolonlal
peflod, the flght agarnst FGM was spearheaded by Chrrstran mrssronarres Therr

efforts were resrsted and vtewed as part of European cultural lmperralrsm lndeed,

resrstance agarnst FGM dovetarled rnto the broader struggle for lndependence ln

thrs regard, rt has been noted, for tnstance, that'FGM became an rnstrument ofwar

to the ethnrc rndependence movement among the Klkuyu reactlng agalnst whar

they percerved as cultural rmpenalrstrc attacks by Europeans'55 Moreover, '[o]ther

ethnrc Aroups (Meru, Ktsrr, Kulrd & Kalenrrn etc) affected by the Brrtrsh prohtbttton

of the procedure drummed help to strengthen Nlau I\,'1au movement agarnst Errtrsh

colonral rule rn the 1950s' ln thrs regard, Jomo Kenyatta, a key figure rn Kenya's

struggle for rndependence, wrote that'[t]he mtsstonartes who atrack the rruo

Icrrcumcrsron] of grrls are more to be prtled than condemned, for most of therr

rnformatron rs derrved from Gtkuyu converts who have been taught by these same

Chnstrans to regard the custom of female clrcumclsron as somethlng savage and

barbanc, worthy only of heathens who ltve tn perpetual stn under the tnfluence of

the Devrl"'"

Agarnsl thrs background, rt rs not odd that there were lrttle to no offcral etforts to

curb FGM rn the early years followrng tndependence ln the 1970s, espectally after

the declaratron of the Women's Decade rn 1975, a number of Kenyan women's

organrsatrons lorned the church rn advocattng for the abolrtron of FGM'' These

efforts galvanrsed rn the 1990s when Prestdent Motlotned calls for the abandonment

of FGM He rssued two presrdentialdecrees bannrng and prohrbrttng publrc hospttals

and clrnrcs from performrnq FGM/C

ln 2001, the Kenyan parltament enacted tnto law the Chrldren's Act whrch

prohrbrted FGM/C and a range of other cultural harmful practlces Sectron 24 of

the Act provrdes that'no person sha lt sub,;ect a ch rld Io female clrcumclsron, early

marnage or olher cultural te5, customs or tradlrronal practlces that are llkely to

negatrvely affect the chrld s llfe, health, socral welfare, drgnrty or psychologlcal

development' Under sectlon 119(l)(h) of the Act, a female chtld who has been

sublected or rs lrkely to be sub,ected to female crrcum(rsron ts'a chrld tn need

of <are and protectron' ln essence, the Act (ontalns a protectlon mechanrsm for

chrldren rdenttfred as berng rn need of care and protectlon

A study conducted rn 2008 on lhe rmpac( of the Chrldren's Act rn relatron

to FGM/C found that although many were aware of the provrstons of the

FIDA Kenya Proleclo, agan lcnale genlal nulllalta A rcvtae al lhe Chtldrcns Acl /essors ror) Sa,il'butu and

G.nssa drsl,rcls (2039) 6

Kenyatla (n 52 abo!e) r47
FIDA Kenya (r 65 aDl]!e) 6
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Chtldren's Act, thrs awareness had not tr.rnslated rnto 'defrnrttve. actton
orrented mechanrsms'^f The study also found that Provrncral Admrnrstratron
had not been cooperatrve rn assrsttng rn the rmplementatron of the Chrldren's
Act to curb agarnst FGM'"n ln the rntervenrng perrod, more and concerted
efforts have been taken to curb FGM/C Statrstrcal data shows that the practtce
of FGM/C rs gradually reducrng. Many communrtres across the country are
resortrng to alternatrve fltes of passage that do not rnvolve FGM/C Every year
for some trme now, hundreds of Krkuyu grrls (and from around the country)
undergo educatronal fltes of passage wtthout al the same trme been subJected
to FGM Thrs has contflbuted to the reducrng prevalence of FGM ln 1998, rt was
eslrmated that 38q/o of Kenyan women were crrcumcrsed Thts reduced to 32%
rn 2003 and further down to 2796 rn 2OO8 ,0

Desprte the encouragrng strrdes made rn curbrng FGM/C, the Commrssron
re(erved testrmony potntrng to the fact that the practrce remarns prevalent That
the practrce has endured for generatrons ts matnly a functron of cultural belrefs
and attrtudes As rt was explarned to the Commrssron rn a Women,s Hearrng rn

Ku rra

The frrst thrng that lwant to say (oncern5 our gtrl chtld and how she rs affected
by crrcumcrsron When lhey are (llcumctsed, many of them drscontrnue school
When they stop gorng to school, rhe frrst thrng that wrll happen rs that they wrll get
marrted They get pregnanl rmmedrately after crrcumcrsron because they feel that
they are grown up a,)d yet, they could only be I4 years old 5o the teachrng they get
dunng the FGM does not allor,v them ro go lo school anymore They lust feel lrke
they are grown up ,rnd they (,rn get marrred to the pornt that she..tnnot support
herself rn her own house tn marnage There are those who decrded to go for FGM
for marrrage purposes They are told that tf they are not qrcumcrsed, they wrll not
get marned The other thrnO rs that rf she goes to a home where they crrcum(lse
and has not gone through rt, she wtll be desprsed She wrll be humrlrated and not
respected because 5he rs uncrrcumcrsed Earlrer on, rf you got marrred and you were
not ctrcumcrsed, they would forcefully do rt durrng chrldbrrth lmagrne the krnd
of parn when rn labour and ctrcL,mcrston Mu(h earlter on, tlrey woLlld say that tf
you were not crrcumqsed, you would not get a (htld and br]ng tt up, they would
strangle rt lF these tradtttons are not performed, a grrl would not be respected rn

the comm un rty -

F DAl,enya F.alecnah agan! lemale genllal mtlhl allon Aeve I ol the chrl,Fns acl ressors r..rm sdmil/fl/ and Ganssa
d,-s/rcls (2009) 19

FIDA Kenya (n 65 above) 19

KNBS Xenya demogr.phlc and health suNey 2AOA.09 (2010) 264
TJRC/HansardMomen s Hear n0/KUna/26 July 2011/p 5
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Chart: The Vlclous Cycle of FGlll'2

6irls for(ed out of FGM 'Sexualmaturity'

Early mar age

lllireracy Pove(y P.emat!re mothalhood

M.teInaldeath

ln Nyerl, the Commission heard the account of two children who had been forced

to flee their home for fear of being forcefully circumcised by their grandmother:

my brother-in-law! children came tostay with us because they feared their grandmother

would have them circumcised by force. They even told me that their elder sister was

circumcised by force. She had no choice. 5o, that is why they decided to stay with us.

one of them was a Standard Six girl. She had been told that she would be circumcised

by force.5o, they ran away and came to my place. When ltold their parents thar these

children were staying with us, they told me not to feed them and that lshould chase

them away. They had come all the way fiom Murang'a. so, I did not send them away [ ..)

Today as I speak the two children are staying with me.7!

89 It is important to note that in July 201 l, the Kenyan parliament enacted into law

the Prohibition of Female Genital Mutilation Act (FGM Act).7'Firstl, the FGM Act

establishes a board that is responsible for, amongst other functions, the designing,

supervising and coordinating public awareness programmes against the practice

of FGM./t lt is also mandated to design programmes and activities aimed at

eradicating FGM.'6 Secondly, the FGM Act strengthens the relevant provisions

relating to FGM in the Children! Act. ln particular, it expressly makes performing

FGM on anyone a punishable offence. Other offences under the FGM Act include

aiding and abetting FGM, procuring a person to perform FGM in another country,

use of premises to perform FGM, possession oftools or equipment for performing

FGM, failure to report commission of offence under the Act and use of derogatory

or abusive language.T'on the last offence, the Act provides that:
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Any person who uses derogatory or abusrve langu,iqe that s tntended to ndtcule,

embarla5s or otherwrge harm a woman lor hav ng noI underqone female genrtal

mutrlatron. or a rnan for marryrng or otherwtse supporttncl a woman who has not
undergone female genrtal mutrlatton, commrrs an offence and shall t)e ltable, upon
convrctron, to rmpl5onment for a term not les5 than 5tx months, or to a frne of not les5

Ihan 6fly thousand shrllrngs, or both '"

Although the FGM Act rs a progressrve prece of legrslatron and represents a Ieap
forward towards eradrcatrng FGM rn Kenya, tt ts too soon after tts cnactment to
calculate the rmpact or benefts thereof

. Wtdow nhetitonce

9l Another harmful cultural practrce that oblectrfies women, keeps them rn perpetual
subordtnate status and exposes them to a varrety oI human rrghts vrolatrons, rs

wtdow rnhentance The negartve effects of wtfe rnheltance rn Kenya have been
sum marrsed as follows

Wr[e rnhefitance den,es women thelr fundamental human r qhts, parttcularly the nqht
to sexual autonomy, the fight to the enJoyment of rhe hrg hest standard of sexual he.rlt h,

the rghr to property and the llght to equttable tnherllan(e The ntuals rnvolve some
form of sexual encoUnler and a degree of exposLlre to sTDs, rn(lUdrng HIV/Ards ln some
communrtre5 the wrdow l5 expected to contLnue reproducrng rn order to matnta n the
legacy of her deccased husband Thts requrres unprotected sex for con(eptron to
take place Protected sex or the use of a condom rs not consrdered a tulfilment of the
cultural requrrement of rnherrtance The practrce can therefore be sard to have severe
consequences wrth regard to HIV/Atds In most srtuattons, the wrdow who refuses to be
rnhented rs consrdered an outcast and a bad omen and rs sent aw,ry from the communrty
Where a wrdow declares that 9he does not wrsh to be rnherrted. she rs blamed for the
death of her husband and a(cused of berng drsloyal and dlsrespe(rful to customs,tnd
to her rn-laws Such grou nds are used lo deny wrdows thetr property gllts, and most of
them are therefore drsrnhenled and thrown oUt of therr matrrmonral homes

92 Desptte years of efforts to dtscourage the practtce, wrdow rnherrtance rema ns

wrdespread rn Kenya Proponents of wtdow tnhefltance - predomrnantly men - cla rm

that the practrce serves as a socral secunty mechantsm for wrdows and chrldren The
Commrssron heard about thrs explanatron from a male wrtness rn Krsumu

ln the Kenyan scenarro, only a v sttor would not be aware of the very m.rny negat ve
propaganda and rnnuendos that have been peddled agansr the luo as belng
responsrble for the poverty or relatrve backwardness, Cases of attack rnclude, and are
not lrmrted to, the LLlo wtdow support systems lt ts not uncommon to find the general
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medra and people who come flom outsrde the Luo culture talkrng rn detogatory terms

about the Luo practrce of wrdow support lo a pornt thal rt rs what ls blumed for the

prevalence of HIV/AIds rn thrs reqron "

When Commrssroner Ronald Slye rnqurred as to whe(her thts wrtness was aware of

the oprnrons of Luo women on the practrce of wrdow rnhentance he responded that

I have a lot of knowledge of that srnce I have been born rn the Luo seclor and I undersland

Luo wrdow5 very much Tho5e agr!atrng over thr5 malter are non_Luos and Luo women

understand the practrce lt does no( dehumant5e them, 1t does not turn them rnto chatlels,

but rI s one way of ensunng that lhey are supported wtthrn the famtly set-up ln certaln

cases, rt rs not conlugal lrrssupportasthewordreadssorhattheretsafa(her6guren'To
grve the vItues of thal system, you wrllfind that most of us, even rn thrs hall, have benehted

from support and educatron from uncles and relatrves When you look around, you w'll

6nd that the number of Luo 5treet urchrns as compared to those of other communrtres

rs very tmall Further to those 5upport systems, we had the post'electron vlolence, but

you cannot lo.ate (he lDPs from Luo land because of lhose famrly supPorl slructures ln

areas where there are Do such slructures, then you wrll flnd them havtng te ts all over the

(ountry we are (alkrng about a nch culture and people need to study rt and understand rt

and not pass value judgment wrthout deeP knowledge of the Luo structure 'r

However, the testrmonres recerved by the Commlsslon at the women's healrngs

are starkly rn contrasI wrth the above vtews ln Ktsumu, where these vlews were

expressed, the Commrssron heard (hat wtdows whose husbands were krlled rn

the 2007/08 Post Electron had been forced to abandon therr homes after they

refused to be rnherrted 5ome of them had been forced rnto prostttutron

So, most women have (ome to towns and urban centres to avold belng lnherlted and

some have been told to move out by thetr extended fanlltes For a number of them, lt ls

easrer to get money rn the town They do some lrttle laundry work for as ltttle as Kshs30

or Ksh550, Sometrmes afler worktng for a whole day and because (hey were glven a

meal, the co5I of that meal rs deducted The most vulnerable have gone lnto prostrtutron

to survrve although that puts lherr lrves and those of therr chrldren at rrsk For thenl, that

rs the only way they can survrve, Most of them are usually arresled for stealrng'r

Regardless of the percerved or even actual advantages of wrdow tnherttance,

women who testrfred on thrs practrce strongly condemned tt, almost wtthout

exceptron lndeed, for many women the very rdea of rnhertlance ts dehumantstng

For Esther Kesr, for example, rt was aomplerely rncom prehen s rble to her that she

could be rnherrted by a person whom she had cared for as a ltttle boy (5ee Box
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below). Her story reveals the multiple challenges, iniustices and violations that
widows face upon eviction from their matrimonialhome. More often than not, as

the testimony below reveals, their pursuit for justice is an agonising expenence.

lam al5o a widow but I have also undergone many challenges as a widow. lwa5 evicted
from my husband s home becau5e I was married In western. We had ljved together and we
helped each other and in I996, my hu5band died and I saw things that I had never seen in
that family. I was told to move out ofthat home and I left everything. I had two children but
Ithank 6od because when lcame back to rny home, ljo ned a group of people working
with the health 5ervices. We counsel people in the villages and it is a ssist rng me. Before my
husband died, my (hild was involved in an ac(ident in Malindi Bus and my husband was
the one following up the.ase. Unfortunately, when he died I did not qet the compensation
and the case was already with an advo.ate. When ltried to follow up with the advocate
in Eldoret, they told me that lshould take the documents that lhad forgotten in Malindi
When I came, I did not get fare to take me back to Eldoret and my husband's family could
have assisted me but they took everything from me. I went back to my home and started
life with my children. lsrruggled and went ba(k to the lawyer's ofjl(e but by bad lu(k, I

found that he had moved and ldo not know where he is. Up to now, lhave not got any
compensat on for my chrld. Lack of education, like the previous women had said, is like
darknes5 to us. I do not know where to go so that I can get nry child,s compensation. That
is all I had and may 6od bless you. I have the documenrs at home but I drd not know that
such rssues can arise. The company of the bus no longer exisls but when I followed up, it is
as if the money had already been given out.,]
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My name ls Esther Kesr lcome from Malrnd' rn the 5rde of Ganda and I am a wldow My

husband dred rn February 2008 out of an acctdent Afler he dred lrt became] a confltct The

father sard thal he wrll bury hrm at thetr place and I accepted and we went and burled hrm Then

l'/vanted to go back to my home where we had rented, but my father ln-law 5ard tha( I wrll not

move away, bul stay there lpersevered and 5layed

The problem rs Ihat they were forctng me to be nherlted by the younger bro(her lused to

wash hrm when he wa5 young and now he l5 a btg person My hearl could not allow me to be

marfled to such a young person, because to me, he wa5 a chlld He could be my husband but

he was loo young then So, my [ather tn'law sard that I could not stay there rF I could not accept

rhat He sard that a person who does not have a husband cannot stay there lf that was lhe case,

lshould go back to my marernal home

lwanted to be free so that I could look for employment because lwas used to worktng

when my hu5band was a|ve I was dorng causalJobs and wc could help cach other No!v, my

fa(her rn-law sard lhat at hr5 honte a women (annot do work I 5a d I have to work because I used

ro work to brng up my chrldren Why now that my husband ha5 dred I should not look for a lob?

It was now a (onflrct, lwanted to go and look for a rob, my falher tn-law drd nol want rt I

stayed there from lhe trme my husband dred rn Febluary unlrl June lt was now loo extreme and

I could not manage rt My eldest brother rn-law who had four wtves wanted me to be the flfth

wrfe, he had hrs chrldren and lhad mrne lsatd lcould not manage lt becau5e he had hls wrves

and my husband had dred

My husband had sard that rf he dred, I 5hould not be rnhertted lt laas bettet for me to go

ba(k to my maternal home lMas 4 p m when my chrldren were at school, the elders came and

lwas berng asked to name the husband who wtll marry me lsald that I wlll not be marned and

one grandfather sard, rn therr Iradttton, when Ihe husband dle5Ihe wldow ls marrred lf ldo not

want to be marfied then lshould move out lac(ep(ed to move ou( but l!^/anted to know whal

I was supposed to do and whal was good before the eye5 of God I told them that I should not

make them happy and mess up nry relat onshrp wrth God

They chased me away and rl was 4 p m, approa(hrng 5 00 p m lhey sent me away they

abused nre vr'ords lhat I cannot even men(ron They really abused me and my father rn-law satd

that I was the one !,rho krlled ther. son, my husband That lam lhe one who made hlm lo dle as

rf lwas the one who caused the a(crdent lt was lust bad luck, bu( lt turned out to be wrangles

and abu5es My father rn-law abused me untrl he 9ot salrsf ed

I took all my luggage, beds etce(era. and I put everylhrng In a good posrtron at home From

Msulonr to Ganda ls not far You (ould even board a motorblke because lt ls nol fal ltook my

young chrld who was strll crawltng and others were cryrng as I was berng assaulted I left Ihe

elder chrldren back, so that I (ould go home When I arrrved al my maternal home and explalned

what had happened Io my parents, they asked me where I had left the property I told them

thal I had left everythrnq there, my {ather gave me Ksh5500 and told me to take a vehrcle the

followrnq mornrng and go take my property home

l4



96

84 IJRCA Iornen s Heafing/Embu/22 November 20j j/! 11-12

When I reached there the follow ng mornrng, I greeted them tn good farth, <arrred my
property and went back to my home Now, srnce that lrme, I am sufferrng r,vrth the chrldren
Therr grandfather does not come to even lust look at hr5 grandchrldren see how they are farrrng

on I am thc one who has lo look For food to lccd them, I have tq 6uy 2 6q91 a.d a pen, I have lo
ensure that they dress properly, groom them and en5ure they eaI vyell, all that depends on me I

am the one who rs responsrble for everythrng There rs nobody on the srde of thetr grandfather,
the home of the[ father to even b nq a krlogram of flour to come and say lhat they have come
to frnd out how therr grandchtldren are dotng

It was really parnful, the elder chrld was rn Standard Srx when my husband dred The same
year he dropped rn marks and he could not go to Slandard seven because of thc 5hock after
Ihe death of hrs father The followrng year he went to Standard seven and he is now rn 5tandard
Erght The questron I am askrng rs ll my chrld passes rn 5tandard Erqht, v/hat wtll I do7

I do not have a good lob that would generate a good rn(ome, rt ts lust c(tsual l.lbour that I

do lust to put food and other srnall rtems on the table for my (hrldren ldo not have money lhat
can enable me take my chrldren to school That ts why lam prayrng lor assrstance [or my chrld

Even when wrdows are not evrcted from thetr matnmontal homes or forced tnto
another mafltal relatronshrp, they sttll face other challenges and vtolatrons. They
may be forced to undergo certarn customary rrtuals They may also be denred the
opportunrty to properly mourn therr departed husbands ln Embu, the Commrssron
heard I he story of a wrdow who was not allowed to see the body of her dead husband
because at the trme of hrs death she was pregnant and rt was belreved that she

would mrscarry rf she were to be allowed to see the body The result was a traumattc
expenence

I used to stay wtth my husband before he was krlled rn I967 remarned a wtdow wtth
ftve chrldren The flrst born chrld was srx years old v.?hen hrs [ather was krlled The
polrce never found the body I have two sr5ters, but they could not assrst me I was
told lo go and report the matter to rhe elders, so that lhe clan members could go and
search [or the body They looked for the body and they found rt afrer t 4 days Tha( was
rn .luly 1967 The body that vvas broughl to us was not rhat of my husband Stn(e I was
expectant, lwas not allowed to see the body be(ause I could mrscarry ldrd not see
the body ot my husband The person that they bu ed was not my husband I belreve
that they bufied the wrong person Durrng the day of the burral, I wondered why they
drd not allow me to see the body of my husband On the day of the burral, iwas told
that 5omeone had seen a body rn the ver at Rukrngast Somebody told us that the
body we collected From the mortuary wa5 not my husband's The person who had
denred me a chance ro go to the morluary started frghtrng me Those who went to the
mor tuary collected the wrong body ^'
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97 Even though thrs event occurred more than four decades ago, and rndeed her

husband's body was eventually found, the experrence left the wtdow traumartsed and

she has carrred a heavy emottonal burden for allthese decades lndeed, from Mandera

to Busra, from Narrobr to Mombasa, the Commtsston's heartngs were attended by

women who had been wounded, brutalrsed and vtolated tn one way or the other tn

thenameof culture The Kenyan woman carrtes a heavy emottonal burden

State sanction of systematic discrimination against women

Although many gender drscrrmtnatory practrces are embedded rn culture, the state can

play an rmportant role rn elmtnatrng these practtces and ultrmately tn empowerlng

women Dur ng the mandate peflod, the state acquresced Io or sancttoned most of the

harmful practrces descrrbed above. The Kenyan state has been patrtarchal tn nature

srnce rts rnceptron t'The colonral state was founded on a Vlctorlan worldvlew, one ln

whrch gender roles were clearly defined wrth the result tha( publrc space (polltrcal)

was understood to be the male's domatn whrle the domestrc sphere (apolrtr(al)

belonged to the female State struclures were thus destgned to reflect and serve thls

worldvrew Upon attarnrng rndependence, these structures were never drsmantled

lnstead, the rndependent state was'further mascullntzed and ethntclzed'ts

99 The result was structural and systematlc dtscrtmtnatton agalnst women by the state

ltself That thrs was the case rs evtdent from laws that governed the country durlng
(he mandate perrod Some of these laws were mantfestly dtscrrmtnatory whereas

others were drscrrmrnatory rn therr ef{ects, Other laws such as the Judlcature Act

sanctroned customary Practrces whr(h, as has been descrrbed above are manrfestly

drscflmrnatory

- Constrtution of Kenya (1963) The lndependence Constrtutron adopted rn

'1963 was Kenya s supreme law throughout the Commlssron's mandare perlod

Lrke many constrtutrons adopted rn the 1960s, the lndependence Constttutton

contarned a brll of rrghts whrch guaranteed matnly ctvtl and polrtrcal rrghts The

nghts were guaranteed to every person rn Kenya regardless of race, trrbe, place

of orrgrn, resrdence or other local conne(tlon, poltttcal oprnlons, colour, creed,

or sex 5' ln essence, the Constrtutton prohtbtted dtscrtmtnatton lncludrng on the

basrs of sex However, the prohlbttlon of dtscrtmtnatton on the basts of sex drd

not extend to matters of adoptron, marrlage, dlvorce, burtal and dtssolutton of

properry on death " Thrs had a partrcularly negatrve effect of women's freedom

and enloyment of rrghts.
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Sectron 82(4) represents substanttal and dangerous retrogressron for women
becattse the exemptron appltes to areas that affect relattonshtps rn the pflvare
sphere, where women are subject to pnvate power wrth ltttle say - a sphere
that has hrstorrcally been de6ned by rnadequate or non-extstenr enforcement
of women's human nghts Sectron 82(4) leaves rntact tradtttonal male pflvtleges
tn the crucral areas of marrrage, drvorce and successton ''

100 Moreover,sectron 90and 9I of the lndependenceConstttutron drscflmtnated agarnst
women rn relatron to passrng on crtrzenshtp Sectton 90 provtded that'a person born
outsrde Kenya after I I December 1963 shall become a crtrzen of Kenya at the date
of hrs brrth tf at that date hrs father rs a ctttzen of Kenya' Sectton 9l provtded that,a
woman who has been marrred to a cttrzen of Kenya shall be entttled, upon makrng
applrcatron rn such manner as may be prescrrbed by or under an act of parlrament,
to be regrstered as a ctttzen of Kenya'The effect of these twrn provtstons was that
Kenyan women lacked the capacrty to pass on cttrzenshrp both to therr forergn
spouses and to chrldren whose fathers were not Kenyan

r0l The lndependence Constrtutron was repealed on 27 August 20lO followrng the
promulgatron of a new Constrtutron
- Jud ic.ture Act a nd thr Magistrate Cou rts Act:to The J u d rcat u re Act recog n rses

Afncan (ustomary law as a source of law rn Kenya On tts part, the Magtslrate
Courts Act provrdes for a ludrOal mechanrsm whereby customary clarms such as

those relattng to dowry and pregnancy con]pensatton can be clarmed,,,

r Marriagc A(t and thc African Christian M.rriage and Divorce Act: These two
Acts of Parlrament provrde for the marrrage of grrls of between the ages of I 6 and
18 as long as therr parents consent ,rThese provtstons were rendered tnoperattve
by the Chrldren's Act of 2OOt as well as the Sexual Offences Act of 2006

Law of Succession ''r Thrs Act oF Parlramenl was enacted wrth the Intentron
o[ mergrng and consolrdatrng all the systems of law of successron and therr
support legrslatton rnto one comprehenstvc 5tatute rn order to gtve the counlry
a unrform law of successron applrca ble to all sectrons of the Kenya n populatron "'
It governs the drvrsron of property after one's death erlher through a wtll (testate)
or wrthout (rntestate) The Act provrdes for the equal rnhefltance of property
between men and women,
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102 However, sec(ron 32 thereof stlpulates that the Act does not apply to lnherltance

of agncultural land and lrvestock wlthrn areas whrch the lvllnlster may ln the Kenya

Gazette specrfy, Under sectton 33, such land rs to be governed by the customary

law of the communrty of the deceased The effect of sectton 32 and 33 rs to

sanctlon or legrttmrse dlscrtmtnatton ln successlon matters constdertng that ln

many tradrtronal customs women and glrls are prohlblted from rnherrttng property

upon the death of therr parents or spouses

l03 MoreoveL under the Successton Act, upon remarrlage the lnterest of a wtdow tn

the matflmonral propel(y (ermrnates notwrthstandrng the fact that she mrght have

contrrbuted to the acqursrtron of the property durtng the lrfetrme of the deceased

partner's

104 ln 1990, the Successron Act was amended to exclude Musllm women from lts
purvrew ln effect, therefore, the arnendment denres Musllm women the rrght to

wrrte wrlls or have therr estates admtntstered under the general rules of rntestacy

Evidence Act.'. Sectron 124 of the Evrdence Act (repealed by the Chrldren's

Act of 2OO1) requrred that evtdence of women (lrke that of chrldren) be

corroborated rn legard to sexual offences Thrs provrston not only relnforced

the subordrnate status of women rn soclety, but lt also posed an lmpedlment

to prosecutron of sexual offences as rt crealed an except onally hrgh threshold

for convrctron of accused persons, As such, and for the larger part of (he

mandate penod, the precedent set rn the case ol Matno v Republtce' r gtdly

applred to cases of sexual offences

It has been sard agatn and agatn that rn cases of alleged sexual offences tt

rs really dangerous to convrct on the evldence of the woman or grrl alone

It rs dangerous because human expertence has shown that glrls and women

sometrmes tell an entrrely false story whlch rs very easy to fabrrcate, but

extremely drffcult to refute, Such storres are fabrtcated for all sorts of reasons

and some(rmes for no reason at all ln every case of an alleged sexual offence

the magrs(rate should warn hrmself that he has Io look at the partrcular facts

of the partrcular case and tf, havrng grven full werght to the warnlng, he comes

to the conclusron that ln the parttcular case the woman or grrl wrthout any real

doubr rs speakrng the truth then the fact tha( there rs no corroboratton need

nof s(op convrctrn9
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105. Another provision in the Evidence Act, section 163, equally discriminated
against women. Section 163{d) provided that in cases where a man was
prosecuted for rape or an attempt to commit rape, it could be shown that the
prosecutrix war of generally immoral character. ln essence, section I 63 enabled
a male accused person to question the credibility of a female victim of a sexual
violation by showing that she was of 'generally immoral character. There was
no corresponding provision in regard to a male victim of sexual vjolation. The
presumption was that male victims of sexual violence were more credible than
women victims.

106. There were many more laws in force during the Commission's mandate period
that overtly or covertly discriminated against women. The Constitution of
Kenya 2010 has ushered a new era in terms of promoting gender equality
in Kenya. The challenge remains societal transformation insofar as gender
eq uality concerned.
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Socio-Economic Status of Women

Feminisation of poverty

I07, lt rs now wrdely ag reed that across the world poverty has become femtnrzed and that

there at least are three drmenstons to thrs lssue the expansron of female-headed

households, the persrstence and consequences of rntra-household tnequaltttes

and bras agarnst women and gtrls, and the rmplementatron of neoltberal economtc

pohcres around the world,'gr ln Kenya, women constltute the malorrty of the poor.

They are drsadvantaged tn thetr access to productlve resources and labour markets

and drsempowered at the household, communtty and nattonal levels They face

obstacles rn busrness, they have fewer skrlls, tend to be located more rn the home

and thelr actrvrttes are less remunerattve than those ofmen ln fact, women's work ts

tradrtronally restn(ted wrthrn the domesttc sphere where they perform household

chores lrke cookrng, fetchtng water, washrng utenstls and trllrng the garden These

chores do not fetch wages and many trmes women do them ln thelr capacltles as

mothers, grandmothers or ststers Thls labour, thouqh productlve economrcally, rs

hardly ever rncluded tn nattonal statlstlcs relatrng to the economy On the other

hand, men domtnate the publrc sphere where therr labour ts not only pard for but

rs al5o taken lnto consrderalton tn nattonal talltes of productlvlty These dlstlnctrons

rn labour, and ln remuneratton has accounted for the margtnaltsatton of women tn

Kenya and rndeed rn most parts of the world

l08 Generally, the poverty headcount rs htgher among women Accordrng to the most

recent poverty stattstrcs, wtrhtn rural areas the headcount ratro of households

below the absolute poverty ltne stood at 49 I per cent The ratlo for male-headed

households (48 8 per cent) rs slrghtly lower than that offemale-headed households

(50 O per cen0 ln urban areas where the poverty prevalence ls 33.7 per cent, the

poverty ratro for male-headed households rs 30 0 per cent whrle for female-headed

households rs 46 2 per cent.

109 lronrcally, whrle they have lrmtted access (o productrve resources and labour

markets, women are tncreastngly the prlmary provtders rn many households

around the country, especrally rn rural areas where 800/0 of women lrve The market

economy has led men to the urban areas leavrng women-headed homesteads ln

the rural area5. As a resull, women have taken up more roles on the domestlc front,

Across the country, women testlfied to the Commrsslon about the heavy burden

that they have to carry to sustarn therr famtlres ln Krlrf,, the day to day lrfe of a

woman was Summarrsed as follows
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I want to talk about the women lvelrhood rn the vrllage A vrllage woman wakes up at
5 am, prepares breaklast for her chrldren and rhe same woman wtll go and do some
farmrng or go and sell mangoes or pawpaws or anythrng that she has ro sell after the
chrldren have IeFl for school Onre she has finrshed sellrng her Drod rt\, she wrll hUy

a packet of floLrr and then she wrll go back home The husband lust srays at home
and does not go and look for a 1ob The trred woman wrll <ome back and cook for her
chrldren whrle the hUsband rs lUst looktng al her She wtll ensure thcre rs firewood and
she eventually goes to bed aFler I I pm to find lhe h(rsband lvattlng That ts the fate of
the vrllage woman o'r

I 10 A srmtlar story was recounted to the Commtsston rn Ku a

We are oppressed as Kuna women We work more than donkeys We have more than
one hundred hands When we wake up at 5 OO a m , we go to lhe farm and the husband
wrll want water for bathrng so that he can go for a walk Then you as a woman, you
look after the ca le, you blng water, you warh. tron for hrm and look for frrewood rn

lusl a day You then must know what people wrll eat for lunch and sLrpper That ls why
we are all slender There ts no f,tt woman rn K!r{a because they are overburdened
There 15 even no Itme to eat 5o, we have too m!ch work and we do not know how ro
(ope F

111 The hrg h level of poverty among women rs closely Irn ked to therr rnabrltty to access
garnful employment, a sublect that follows rmmedrately hereunder

Women and employment

112 When women get (he rare opportunrty to be engaged rn employment, whether
formal or rnformal, they are strll faced wrth many challenges, rncludrng drscnm tnatton
and sexual vtolence Eoth tn the formal and tnformal sectors, men earn htgher
rncomes compared tO women They Occupy top posltrons whrle women domrnate
posrtrons at the bottom of the hrerarchy ln the publrc sec(or, as shown rn Table I

below, employmen( ts skewed tn favour of men
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Toble:1 Gender disporities in employment oPPottunities

1 13 Drscrmrnatron agarnst women rn the workplace rematns rtfe desprte years of

concerted efforts to ensure that men and women are treated equally ln the

workplace ln Bungoma, for tnstance, the Commrsston heard about dtscrtmtnatton

rn the teachrng professton

The 6rst thrng I would lrke Io speak about ls drs(rlmlnatron ln thls llne of work lam ln,

every now and then, you find that rf there rs an opportunlty for promotton, the person

who wrll be constdered 6rst lor promotton tl a rnan because they have mel somewhere

when we dre lust rn the krtchen, as my fellow woman has satd, dlScusslng th ls promollon

and makrng plans for rt When there rs a (hance for a promotron lhat mJn wrll get rt

and by lhe trnte you wtll have gone there, the man would have al.eady have laken the

c

E

Employmenr

Mean monthly earnrng5 from pard employmen( (1999)

Labour force parlropatron rate5 (1999)

lnfornral sector employnrent

Formal 5e(tor employment

llnemployment ratet (15-64 years)

Wage employment by grades (publrc-2002)

U nrts

Ksh

Percent

Percenl

Female

5,7 52

726

450

280

19l

Male

8,440

74 7

55 0

719

98

Bottom 5 A lzo l0

B 65 35

67 33

77 33

F 89 23

Iop 5 Q t9 8l

R t5 85

s t0 90

T 6 94

U t0 70

Occupalron of employed person (l 5-64)

Legrrlatorr,5en or offi(rals ald manage'5

Profess o nals

Technrc.rl and assocrate professronals

Clerks

Servrce5 workers, shop/market tale5 workers

Skrlled agllcul:ural and hshery workets

Craft & related aclrvrlres

Plant dnd machrnery operators & assemblers

Elementary occupalron

Ot her s

Percent

126
r3 3

37 1

397

503

580

244
40
520
59 1

874
867

629
603
497

420
19 6

960
480
409

.17
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the chor(e of berng teachers B{.lt even the soc ety knows that even a female teacher

rs perrnrtted to get marrred and get chrldren So, why are we suffertng because of our

natural flght to have chrldrenT People do not want us women to teach ln thetr schools

You would thlnk tha( they wrll lrve there forever, bul the schools are not therrs lt would

have been fine rf we agreed that the brothers and ststcts work together u

117 Women wrth drsabrlrttes face more challenges rn accessrng employment They are

drscrrnrrnated agarnst, first, because they are women, and second, because they

have a drsabrlrty Further, socral strgma, couPled wrth lrmrted access to educatron,

rmpedes therr competrtrveness rn the lob market

There are very many deaf women who are lookrng for lobs but they are Lgnored Nobody

rs ready to employ a deaf woman we know that (here rs free educatron rn thrs country

but tha( rs not the case for deaf people When deaf chrldren go to school, they must pay

for boardrng fees Dr5abtltty goes logelher wrth poverty and most of them come kom

poor famrl es 50, therr parents cannot afford to pay for them fees Whlle everybody elte ls

developrng, nobody ever thlnks about deaf people We are srsters, mother5 and auntles,

so tt t5 tmportant that we remember that there are deaf peoplc we need to move together

wrth We should not thrnk that the deaf do not know anylhrng or cannot do anythrng '0r

1 l8 The Commrssron recerved more examples of dtscrtmtnatton agalnst women wlth

drsabrlrtres tn Kaka mega'

we are drsc0mrnated agarnst when lookrng {or employment I have gol a few example5

here ln I992, Naomr Esraba who rs physrcally dtsabled applred and qualrfied for a 1ob as

a Returnrng Officer rn Ebusakamt, n Emuhaya Dtstrtct Her name appeared on the llst but

when she went for tratntng, she was dtsqualrfied by the officer rn charge, clalmlng thal she

would not be able to carry the ballol boxes she was rnstead glven a lob as a clerk, whlch

was less payrng Also, durtng censu s tn 2009, Rrta Ena kr and l\4a rga ret Nrg alu sra from l-lamrsr

were trarned and they partrcrpated ln the census acllvlty, bur they were pa d Kshs8,000

rns(ead o{ Kshs25,OOO that other people got The last example rs Naomr Mandela who was

rntervrewed for a copy typrstlob at a schooltn Emr.Lhaya She passed the rntervlew but wa5

not offered the Job The boss sard thar they wanted a person who could (ombrne the typrst

lob wrlh messengeral duttes whrch they clalmed she would not manage '"

I 19 ln many sectors of the economy, women are employed as casual labourers, a status

that denres them a range of prrvrleges and rrghts whtch accrue to permanent

employees For rnstance, rn Ihe Coast reglon, wonlen employed by salt mrnrng

companres are no( on ly perpetual casual labourers but they also work under harsh

and hazardous condrtrons They ealn meagre wages and are often drsmlSsed at the

whrm of therr employers Therr general Plrght was recounted to the Commrssron rn

Krllfr and rs captured tn the Table below
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lv/ant you to know that rn Kenya let us not cheat ourselves lhat slavery rs over There rs strll
slavery I i Women of Magrnnr or women of Fungrsht Lo(ntton are lrke slaves Mo5t of these
women have sk n drseases ruch as rashes and rcabres be(ause of the salty water

lwork !vrth the Marerenr 5alt Forum that rs lookrng Into the vlolattons of the people on
lhe srde o[ rhe salt mrnes whereby frrms were taken tn rllegally That ts when we formed that
organr5atron

Salt Imrnrng]rn Magllrnr startedrn]964whenlwasborn I cannot :ay much aboLrl the pa5t,

but l lorned thrs work rn 1998 The problem of the salty fa(tory rs that, yes, the work ts done by
men and women but we w tnessed oppresston agatnst women

At the factory, women (arry goods and do packag ng When I started worktng at the factory
rn 1998, I was pard 70 (ents for packrng 40 bundles rn one sack You have to work for 24 hours
to gel K5h 200 or Ksh 300 Thrs payment wrll depend on your speed so that you can get that
money When you come from there, there ts nothrng else lhat you can do You cannot even do
the household choret because you are roo trred We compla ned about 7o cents to the company
Manager called Kay He sard there was no problem and evcry year, you would be added one
cent We contrnued up to the trme where we were be ng pald Ksh I rn 2004

I I There was an lndtan who was the d[ectof of the company I cannot fear to mentton
htm, he was called Benlr He satd there ts no stngle day a woman would be added money We
drd not know the law or where to qo and report We used to work day and ntght shrfts Wornen
appealed for salary rncrement We were told there would be no 5alary tncrement for women We
were told rI we lvere trred, we could resrgn and go home

We asked ourselves what Io do and decrded to see Ihe owner of the company Husbands
of the women workers were told !o ensure therr w ves reported to work We went to the Labour
offtce to complarn rn 2004 We saw an offlcer called Mr .lack We rdentrfed frve women to
advocate for our nghl5 Mo5t women worked as casudl labourers

We saw Mr Jack He sard salary rncrement depended on proftts made by the company He
lhrew the letter we gave to hrm rnto the dustbrn Thrs salt company should be rnvestrgated
We also complarned to the KNHCR We appeal ro the TIRC to assrst Us Mr lack abused us He
sard our work was worthlesi He told us that as casual labourers, we had no rrghts He gave us
condoms I told my fellow women I would not take tt He gave u5 condoms rnstead of salary
lnCrements Whr(h Kenya rs thr5 where A woman ts enslaved year n, year oUtT I do not know
anythrng about law, but our people undersland law Where rs the l.tw that protc.rs (asLral

laborJrers rn th 5 6gu611yr

lf you go to Gongont, rvhrch rs a crystallrne salt company, no srngle woman has been taken
as a permanent worker I am not cheat ng you, thrs 15 a true story I have t ed My frrst born 5

rn Secondary lschool], though I am grngle Women here cannol take the r ch ldren to school
Thr5 wornan rs a good example 8ut her frrst born was marrred because she cannol take her to
a tarlonng (ourse
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The rssue of 5alt mrnes contnbutes Io early marrages There has been oppre5sron rn salt

companre! There rs poverly, but Kenyans are watchrng us At tlmes tf a person 9et5 pregnant, lt

rs better lor her to abort because where would she take the L:aby7 I appeal ro the TJRC !o assrst

these women to get des(ent sa la fles

lf the chrld goes up to Standard VIll, there rs no place thal you can go to seek Ifor] assrstance

The leaders are all the same They ask you to vote for them because you are not educated They

wrll tell you that after votrng for them you can go and look for them tn Natrobr but tf you go, you

cannot see lhem What wrll the women of Krlrfr or Magattnr do7 Let me end there because rf I

contrnr-re, I wrll cry

l20 An rnqurry conducted rn 2005 by the Kenya Nattonal Commtssron on Human

Rrghrs rnto allegatrons of vrolatrons of human nghts by salt mrnrng comPanles

ln Magarnr, Malrndi, found that workers were worktng under rnhuman and

degrad rng condrtron s, were exposed to da nger of tnlurtes and that salt com pa n res

'retarned workers on perpetual casual terms wlth no benefrtS, lrrespecttve of how

long o n e had worked 'u7 The tr plrg ht rs srm tlar to t hat of women worktng tn flower

and tea companres On the srtuatton of workers retarned by flower farms, the

ma;orrty of whom are women, a wltness narrated to the Commtsston that

These workers face r5s!es of health and safety As I sard, there are 60 farms here Most

ol them are profrt-or rented, they are not concerned wlth the welfares o[ workers

A few of them are dorng well However, a number of them have problems Worker5

norrnnlly complarn of heallh and safety dtseases because these flowert are sprayed

every day I would llke to lell the Commrssron that these chemrcals are harmful to our

health lf you wa n( lo ktll potroi\ n the flower, you have to 5pray a stronger chemrcal

Due to market dentand, when an order ts floated from Europe rhat they want erght

mrllron stems toDrorrow aI 8 00, workers are forced to work over trme because lf the

order goes then lhe nrarket wrll not be found agarn So, the5e are the (hallenge5 (hnt

workers face You frnd that when they are For(ed to harvest, they 90 back Io a green

house and harvc5t As I sard, that chemtcal ts systemattc and people get slck as Ihey

rnhale rt I would lrke to tell Ihrs Comnlrssron when people are enlployed they are very

smort and energelrc They are very heallhy However, when you look at them leavrng

employment, they are srckly They have nothrnq to accouot [or all the years they have

worked When you are stckly, because thrs 15 an lnlensrve work, you cannot be allowed

to conlrnue ''s

t2t On the questron of wages and the status of workers, rt was explalned to the

Comm rssron that
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People work for more than five years as casual labourers Our law says a person can be

employed on contract basrs lt also says that you can renew your contract after three
months lt rs sad that you 6nd somebodywho has r,vorked for ten year5 as a .asual The law
rs very clear rn Kenya, that tfyou are not a permanent worker, when you leave employment,
there are no final dues You do not have leave days You do not qcr any benehts whcn
leavrng employment because there rs no servtce accrued to you Let me put tl clearly that,
for example, a grader who grades flowers rs requtred to grade 3,600 stems These are later
sold rn Europe rnTescos,Whrte Ross, Marksand Spencer Everystern fetchesabout Ksh 100

whcn the market rs not good However, thc Orader rs only pard Ksh 150 pcr day,,',

l)2 ln addrtron to facrng drscnmtnatlon and workrng undcr harsh condrttons, women
are often vrctrms of sexual harassment and vrolence

Srmrlarly, at trmes, we have the problem of scxual harassment and thls ts vtglaltng u5,

as women For example, I am gorng to an of1lce and, as you know, many ofhces are
managed by men When yoo start explarnrng your problem, the man then tells you
"Let us go and meet at the coffee garden, you .annot address your rssues tn that office "

So when you go to the coffee garden, you buy lunch and addrtronal love That rs the
vrolatrons we are exposed to tn the ofhces A person does not care whether you are
mafiedornot Thosearesomeofthevrolatronsthatweareundergotng lknowthatthe
rssues.oncernrnq leachers are tn plmary and secondary schools My fellow from the
secondary sectron wrll ralse them because they are one and the same thtng ,

123 Another wttness made stmrlar observatrons

At the drstnct level, there are panellrsts, people who stt on the panel that tnterv ews
and employs tcachers Many of them are men You are expected to befnend thcm so

that you exchange love wrth employment lf you refuse to do that, there rs no Iob for
you lf you accept, you wrll ger a 1ob rmmedrately But you have no sureJy over your lrfe
Thrg comes out (lenrly rf you look at the records of teachers who have been employed
through the decentralrsed teachcr re(ruttment system you wtll find thar many teachers
who graduated n 2004 ot 2OO7 have been employed you wrll sec another one who
finrshcrj rn 2001 srrll at homc She has becn cmploycd by the bonrd o[ qovernors on
contract May be rn pflmary, she rs pard Ksh l0,OOO per month, whrch rs not enough to
cater for her needs Thrs ts so lust because she dtd not accept to engage sexually wtth
thc pancllrsts so that she could be employcd

124 5he also rnformed the Commrssron that

In secondary schools, thts has come out more clearly, especrally on the female
teachers on teachtng practt(e We sympathtse wtth the gtrls who come lo orrr schools
because you can see men srttrng together tryrng to (hoo5e them, as rf they are goods
rn the market5 Theydobookrng,sayrng"Thrsonersmrneandthrronetsmne,,These
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chrldren are assaulled, nol lust by teachels, but even by Ihe unlver5rty lecturers who

supervr5e rhem when he conres to see a stLldenl tn class, then he wrll tell her "Let us

meet at Westgate 50 that we talk about the report that I wrll wrlte" Eecause the glrl rs

desperate and because her parents have patd school fees and 5he wants to flnlsh her

studre5 and graduate, 5he has no optron but to lollow the male lecturer to the hotel

We see thrs every day and we Sympathrse wrth them Kenya rs sporlt ')

125 As rs reflected rn the story below, sexual harassment and vlolatlons are worse for

women and grrls workrng rn the tnformal sector where there are few wltnesses

lgot her enrptoyment as a domestlc worker However, she vr'as raped by the owner of

that homestead where I took her to work lfelt very brtter about it because thr5 (hrld

wa5 Ihreatened by the mother of that homestead not to reveal anythrng 50, she never

told me rmmedrately aftet the tnctdent 5he only rnformed me one week later when

they chased her away I went to colle(t her clothes from her employer I took her to the

general hosprtal I was told that they could no( assrsl us becau5e she had already taken

a bath after she was raped The clothes she had, she had already washed them 50, they

sard they cor-tld not grve us much aSsr5tancer '

Women and land

126, Land rs a cntrcal resource for economrc development However, cultural norms

and gendered prac(tces have made !r,/omen's access to land Ienuous Women own

approxrmately one Io five per cent of regrstered and trlted land "'Regtstratron of

land acq ursrtron oItrtles has predom tnantly been a male preserve thereby rncreasrng

women's dependency on men Furthermore women's exclusion from regtstratton

of land trttes has also curtarled therr rtghts to resources found on land "Moreover,
although statrsucs shows that women rn Afrrca are responstble for an estlmated

7oolo of total food productron throughout the contlnent, such farmlng lands are

not owned by them lndeed, more often than not, proceeds flowlng from the sale

of farm products belong to men

ln Mt Elgon, we are farmers we farm onrons, lrrsh potatoes and other crops A woman

does a lot of work However, after that, rt rs the husband who wrll go to 5ell lhe farm

produce rn the rnarket They would 90 to Chwele N4arket aod sray there for, say, one

weeL When he rs done wrth spendrng the Inoney, he cotnes back home wlth bare

hands Srnce as a rllother you do not have ar)y powers, when you probe how lhe

money \ as u5ed, you are sublected to beallng A woman has no votce here '

JRc/HansardM,brnen s Heanng/Bungoma/g July 2011/p I
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127 The Commtsston heard a comparable story rn Busta.

The Teso are basrcally farmers but women and chrldren are the ones who work mostly
on the farm5 The only cash crop we have r5 toba(co, but by the way, tobacco ts it drug
Women plant tobacco and harvest lt Then they Iake rl to lhe buytng statton, but aFter

the sales, men are the ones who benefit because therr names are recorded rn the
factores Once they get thrs money, they never come back home They qo away w th
the cheque Theysrayand comebackaftertwoweeksorwhentheyhavemarned a new
wrfe and put her rn a rental house 50, what they b ng back home ts meat; maybe two
krlograms, sugar and maybe a dress of Ksh 8OO for the wrfe That rs over and the woman
start s agarn '

128 Amongst the reasons that account for the srtuatron descrrbed above rs culture
Women's access to and ownershrp of land is governed by patnarchal cultural
practrces Tradttronally, decrsrons concernrng land are made by men to the excluston
ofwomen, Thrs pornt was porgnantly pornted out by a wrtness rn Busra,

Women have no dectsron to make regardrng land When the man wanlg to sell hts

land, she wrll be rnformed after the land has been 50ld Even when she rs rnformed,

she rs not supposed to ratse a vor(e because she drd not brlng land from her parents
When the chrldren are left wrth her, she suffers because the land wrll qo ba(k to the
famrly Regardrng ownershrp, the woman has no sayrng on anythrng lhat betongs to the
household lf the man dres, the brothers are there and she can only be a caretaker When
rt comes to property, they are the marn producers but no allocatton ts grven to thern
They may burld on a plot but the trtle deed bears the name of the man When there s an

extramarrtal affarr, she can easrly lose what she worked for and the new lady takes t all
lf ever there rs some lo be returned, rt wrll be very mrnrmal She cannot choose a srte to
put up a structure Even rf lhe man Irves tn Uganda, she has to look For hrm to come and
show her where she wrll burld He wrll be an absentee husband bLrt the owner of every
property ''

129 More rmportantly, women have no nght to own land rn most Afn(an tradttronal
(ultures For tnstance, and as narrated to the Commtsston

A Sabaot woman has no rrght to nherlt property We are one of the properttes of the
man So we do not have an opportunlty to tnherlt property A woman rs told that she

came from her horne bare handed and she belongs to the man Even when a woman
goes to the merry-go,round and buys a sheep, or a cow, they all belong to the man who
has power to sell the anlmals 're

117 TJ R C/Han sardru\ilmen s Hearng/Busra/a July 2011/p E
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130 Srmrlarly, rn the name of culture, a wrdow ts tradrtronally not permrtted (o tnhertt

the matflmonral property, espectally rf she refuses to be rnheflted by a male

relatrve of the deceased husband As a result, many wtdows are routrnely evrcted

from therr matrrmonral property or home On thts partrcular aspect, the Comrsslon

heard many accounts from wrdows across the entrre country The story of Esther

Kesr captured earlrer ln the chapter ts reflectrve of Ihe expertences of many women

rn Kenya ln Krtur, a wrdow recounted her story,

My husband was workrng wrth tlre Army In 1995 whtle he was on attachment aI WaJLr

lu5t wrthrn Ihe camp, he was crushed by a truck beloogtng to tlre publrc works We had

rhree chrldren, two boys and a grtl My rn-laws called me and told me that accord rng lo the

culrure lwas 5upposed to be rnhented by one of the brother5 of my husband lrefusedthat

proposaland they told me that ldo not belong (here agatn They told me that I have no

space rn therr home and I should go back to my parents to be gtven land there and brtng

up the chrldren from there They told me that when the chrldren are grown up they can

bnng them back I also chose not to go When my parents were called to come and take

me home, I rnstructed Ihem not to come I told my rn-laws that I had not been drvorced by

my late husband He only dred Then they told me that I had no land or house and that I

drd not own property be(ause I was not submtssrve 50 I decrded to go back to Nakuru

lLaterl to add more paIr, they sent for my ltrst borrt and 5atd that he would be gtvetl one

acre from the land of h s father but my daughter had no rght there I felt so bad I have

sullered as a wrdow I have no land and my daughter wrll lacethesamefate r'

Even rn a case where a rvrdow ts allowed lo own or conttnue ltvtng tn the matrrmontal

home, thrs rs always consrdered as an extensron of a favour rathel than the fact that

rt rs her rrght or entrtlement

When my husband dred, lwas told to go away so lhat lcould brrng up my chtldren who

wrll then take care of me [ ] I was den'ed land rn my father's home I was grven one

quarter of an acre and rI rs on a swampy place That rs my shamba They say (hat they

sympathrsed wrrh me and that rs why they gave nte Ihat land but I was very sad because

lhave chrldren

131

132 Drscrrmrnatory cultural practrces relattng to land have remarned perslstent desplte

legal provrsrons whrch guarantee everyone the flght to property, whether they are

male or female The Law of Successton, as earlter menttoned, provrdes for equal

rnhertance of property between men and women 5rmrlarly, land laws and poltctes

that operated durrng the Commtsston's mandate pertod were gender neutral

and could not be sard to be dtscrtmtnatory rn and of themselves. However, these

laws and polrcres farled to take rnto account the fact that ownershrp of land was

rnfluenced by a host of factors rncludrng culture

120 TJRC/Hansard/ V\,bmen s Heanng/Krlur2 oec 2011/pp 6-7
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133 The Regrstered Land Act,"7 for rnstance, provrded for absolute proprretorshrp of
land The effect of regrstratron was to automatrcally extrngursh rhe rnterests of
thrrd partres, rncludrng those who had rnterests emanatrng from customary law
Thrs has had negatrve rmpact on the nghts of women to own, use and access land
Thrs stems from the fact that most land rs rn Kenya regrstered tn the name of the
eldest male head of the household I The srtuatron was summarrsed thus by Susan

Chesrna, a representatlve of Foundatton for Women's Rrghts, durrng Commrssron's
women's hea rrng rn Nakuru

Way back rn 1963, when the Government carrred out re-settlement o[ people on farms
rn Kenya, women were not consrdered lt was only men who got Funds Women were
not gtven funds They were left out The same d s(flmrnatron has (ontrnued to date The

srluatron has be(ome worse even for marrred wornen, rncludrng those who have wedded
rn <hurch and those who have grven brrth to chtldren and rarsed famrlres lf a husband
d es today, a wtdow rs chased away tomorrow by her tn-laws She ts told ,you do not have

anythrng herel She rs chased away and wrthout berng g ven any of the famrly,s properly
Thll happens because the famrly land ts tn the name o[ the husband Women have not
been grven an opportunrty to tnhe t ihe land they strLrqqle to buy wrth therr husbands
When rt comes to reglstratron of such land, tl ts regtstered tn rhe name of the husband
5o, technrcally, the land belongs to hrm lF the husband dres, lhe wrdow rs nor allowed to
rnhent hrs land lf you clarm that rt rs yours, yolr are told that rt rs not yours The rn-litws say

that the land rs for therr brothers or For the[ son Many wo en have been chased away
from therr husband's homes They have left thetr properttes and gone away w th therr
chrldren They have really suffered You are chased away from your house, where yolr havp
lved for between 20 and 30 years you leave the house wtthout anythrng ':

134 Srmrlar observatrons were made before the Commtsston tn KaJrado

Women are not tnvolved by therr husbands tn the sale of the l,tnd Sometrmes, the farm
rs so btg and the husband has sold tr all and when the woman asks the husband not to
sell the land, the elders wrll stl n ll,e borozos and the woman docs not have a vorce I

have sqqn ,,vgma. r,ruggltng to ensure that they report lo the chref, but Ihey wtll never
know what transprres TheyJUst find the farm already sold That case also applres to the
wrdows When the husband dres, rhe farm rs sold by the brothers of rhe husband and the
wrdolvs do not havc a vorce i I A4ost o( the trtle deeds have the names of the husband
lf tttsaf.lmtly,rt s In the father'5 name 50, you w ll hnd Ihar the wr[e has no say because
her name does not appear on the trtle deed , t

135 Indrvrdual stofles of women lend credence to the above general statements. ln
Walrr, a woman brtterly la mented that whrle she had bought her matrrmonral home

0Nt
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together wrth the husband, she was subsequently evrcted when they separated

'We bought land togerher but he has put another wtfe there and yet lam sufferrnq

wrth my krdsi126 Another women, lrene Nlerr, was forcefully evrcted from her

matrrmonral home by the husband desprte the fact that she had contrrbuted rn the

acqursrtron of the property

The propertles that we had acqu red toqether were ln hls name He threatened me and

rnlured my leg I also have some other rniurles that I cannot explaln here As a result,

lwas evrcled from that pla(e and lwenr back to my maternal home Up today, he has

never bothered about us He sold all the property that we had acqurred toqether and

he says that he cannot be taken anywhere because the property was rn hr: name "'

136 Women wtlh drsabtlttres are even rn a more drsadvantaged posrtron The plrght of

two women wrth dtsabtltttes was narrated to the Commtsston rn Kakamega

Most women wrth dtsabrllttes do not get marned due to negatrve attltudes by the

socrety they are, therefore, left landless tf they cannot lnherlt therr fathel's land I have

two example5 here, rn 2009, a drsabLed wornan rn Emuhaya, called Phrlly Onruchrlo, lost

her husbatlcj The brothel-rrl-law who ls also the area sub-chlef forged a land tltle deed

and wants to forcefully move her out of her land whrch r5 tlle only property her husband

lefr her w th Example number two rs Esther lmbalavala, a dlsabled wrdow from lkunga

sub-locdtron, central Malagolr, Vihlga Dl5trlct She rs betng forced by her brother-ln-

law to move out of her husband's land They clarm that they do not recogntse her as a

member of that famrly }

137 The legal protectron of a wtfe's share of the matrrmonlal property remarns

weak and rnadequate ln essence, a wtfe ts not guaranteed an equal share of

the ma(nmonral property upon dtssolutton of marrtage Although lt rs archalc

and long abandoned rn lts mother country, the '1882 Englrsh lvlarled Women

Property Act (MWPA) of England ls strll the law that governs matrrmonral property

rn Kenya The legrslatron applres rn Kenya as a statute of general appltcatron'2'

Sectron 17 of the Act provrdes that'ln any questlon between the husband and

wrfe as to the trtle to or possessron of property, erther of them may apply to the

Hrgh Court or a country court and the ludge may make such order wrth respect

to the property tn dtspute as he thrnks frt'

138 ln rnterpretrng sectron 17, the courts have thus far focused on determrntng the

extent of a wtfe's contrtbutton tn the purchase of the matrlmonlal Property ln

1 26 TJRC/Bansard,Women s Heafl ngl^hjrtl I Apr I 201 l/p 12

127 TJ RC,Ha nsa rd^4,brnen s Healngs/Na(ob/21 Feb2112lp 2A
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l99l,KenyarCourtofAppeal,inthecaseofKivuituvKivuitu,,roestablishedthata
wife who makes some financial contribution to family income - whether directly
by contributing to the aclual purchase of matrimonial property or indirectly by say
meeting the household expenditure - is entitled to half the share of matrimonial
property on divorce. This decision was reversed in 2007 when in the case of
Echaria v Echario,'\r the Court of Appeal held that for a spouse to receive a share
of the matrimonial property, she must prove that she had made a direct financial
contribution towards the acquisition of the property. As such, gains that had been
made in protecting a wife's right to a share of the matrimonial property were
substantively reversed.

139. As the Court of Appeal observed jn the Echdrlo case the onus is on parliament
to enact legislation that will guarantee equal share of matrimonial property
between a husband and a wife. However, parliament has been slow, even
reluctant, lo enact such legislation. ln 2007, the Matrimonial property gill was
tabled before parliament but no progress has been made thus far in ena(ting the
Bill into law.

130 11991lKLR 248.
131 CrvilAppeal No. 75 ot 2001 (2007) eKLR (C.A)
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I grew up and got marfled My husband pard dowry However, the man whom lgot marrled to used to

mrstreat me 50, I decrded to return home I la(er met an old man and hrs wrfe, people who had never been

blessed wrth a chrld He took me rn as hrs dauqhterrn-law By bad lack, that man passed on He left me a

prece of land where lused lo hve

After that, tn Ihe year 2002, I got a teaclter who asked ne to of{er hrnr a srnall pLece of land so that he could

use rr as a passage for hts vehrcle on hrs way home lrefused to do that and he slarted tnststtng thal, that !'l/as

where my boundary reached There ts a rrver where I had put a banana plantatton lwould sellthe bananas and

that waS what I used to educate my Chlld wtth The teaCher wenl to a surveyor, had the land demar(aled and lt

wal grven to hrrn lasked hrm why the adntrrrstrattve office drd nol tell me about rt and he told me that lhad

changed rhe boundary and I drd not need lo be rnformed when he drd lhat, he left me rn a lol of problems I

followed thts up wrth the SUb Chtef and he told me that I was a Tanzanlan and I drd not even have an ldenllty

(ard lwenl to the land5 offi(e and got a sear(h whr(h lbrought to hlm He then lold me that my ldentlty card

dtd not cofiespond w rh that of my husband and there was no way I could <omplarn about the preCe ol land

From there, lwent to the lands offrce They told me to lake to Ihem all the documents ln Nalrobr lwas

lold lhat the map for that prece of land was rn Krsrl ln all !hrs, I have been alone ldo not have anyone to

assr5l me I then wenr to Kehancha and they told me to go and look for K5h 10 000 A second person asked

me ro look for Ksh 5 000 All thtr t me, the man I had a problem wrth started harvesttng my bananas and lhe

man even beat me up lhad sent my chrldren for water and he sropped my chrldren from fetchrng water I

got a bucket to go and fetch rhe rlater and he told me lhat I had to look for my own source of water I told

hrm to (hank 6od because he owned that prece of land He then beat me up and tled me up wrth a rope

One of my chrldren, whrle gorng lo school, heard about rt and came to the place I was My (hrld begged hrm

and (old hrm no( to krll hrs mother l-lowever, he and hl5 wrfe beal both of us up They tred me up and took

me ro the polrce stalron at Nyamtrro They were draggrng me Whenever he was asked what I had done, he

would say that lwas a thref leven have marks up to now

When I was taken to Nyamlrro Polrce Statlon, the pollce offlcers untled me They then handcuffed hrm

and asked hlm why he had tted up a vJoman I had blood stalns all over The man spoke rn Englrsh wrth the

polrcemen and he gave me Ksh I 000 After seelng how my chlld was (ryrng and how much he had been

hurl, ltook the money and decrded to take hlm to hospllal lcame ba(k rn lhe evenlng Someone gave me

some money so that I could contrnue pursurng the case The medrcal offroals told me thar Ksh 1 000 could

nor compensate me for what had happened and I had to pursue the case I left there lale rn the evenlng ln

the mornrng, they asked me "Mama, dld you beat Mwalrmu)'l sald I dld not I was then advrsed to take a P3

Form by the hospttal offrcrals However, when lwent to the polrce statlon, the pollcemen offered me K5h 2

000 whrch I refused ro rake I went to rhe ocPD ar Kehancha and explarned everythrng to hrm The ocPD

rold me ro talk to the OCS I (old hrm the whole story The polt(emen and lhe tea(her were Called I lold

them that rhey had for(ed money on me A polt(eman rhen 5tarted stalklng me at home and rnltrntdattng

me He told me that he would plant bhang on me because I had reported hrm to the oc5 He even brought

bhang and planted rt on me and sard rhat he had arrested me wrth rt All that happened be(au5e of the

prece of land thal my father'rn-law had left for me I took care of my chrldren My chrld was rn Form 2

Howevet Srn(e Ihal prece of land was taken ar!ay-- lwent and apoloqtsed to the tea(her and lold hlm

"Mwalmu, why can you nol let me educate my chrldren so that they can be (eachels lrke you)" I told hlm

thar rf he 5aw where I slept, he would really symparh se wrlh me The teacher strll holds that prece of land

I have been followrng up the matler but ldo not seem to get help ftom anywhere

That rs my slory I anr happy that you (ame and I hope that you wrll help u5 ln fact, accordrng to our

custonrs, Kurla'5, yor.r can get marrled lhe way I got marrled and wrth proper 5uppott, you can brlng up youl

famrly
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Education

140 Throughout the hrstory of Kenya, women have had lrmrted access to educatton
opportunrtres, Durrng the colonral perrod, when formal schoolrng was rntroduced,
rt rs boys rather than grrls who were encouraged to lotn When grrls were allowed
to go to sChool, rt was not wtthout reststance from CommUnttres, whrch rnvarrably
percerved the new educatron offered by mrssronarres as rnformed by the bad
rntentrons of 'sporlrng' good grrls lndeed, thrs rs a belref that has persrsted to date,

As I sard, rn thc old days, grrls drd not know of the rmponance o[ educarron There was
the beltef that rf the grrl (h ld was educated, she would learn how to 5peak the Engltsh
language and be sporled Even up to date, there are parent5 who do not want the g rl
chrld to get educatton be(ause they say that rf the grrls qo bcyond the barlrer of cull Lral
trarts, they are no longer grrls agatn Thal was one reason as to why the qllls were nol
educated Secondly, they dtd not cto to 5.hool be(aLrse there were a lot of household
chores and they could not be qtven ttmo to attend s(hool They wcre jlrsl al home dornq
work So, the boys had more opportunlly to go lo s(hool than the gllls ,

141 The educatron offered to grrls by colonral schools a nd later by schools rn rndependent
Kenya was not completely progressrve erther The syllabus was desrgned to nurture
grrls'domesttc roles as wrves and mothers 'rl

142 Durrng the mandate perrod huge strrdes were made rowards promotrng the
educatronof thegtrlchrld However,therrgrdrtyof socrallyascrrbed genderroleshas
seen grrl chrld educatton rntercepted by early marrrage, female genrtal mutrlatron
and other harmful cultural practrces Culture drctates who, between the grrl and
the boy, should be gtven pflonty ln the ruralareas grrls are marned off tn order to
get dowry often tn the form of lrvestock that rs then be traded for money, lt rs thts
money that is used to pay school fees for the boys A srgnrfi(ant proportron of men
and women alrke, desplte tncreastng ctvtc awareness, strll support the educatron
of the boy-chrld as opposed to that of the grrl,chrld One woman, rn en(ouragtnq
other women to abandon the support of such practtce, summarrsed the sttuatton
as follows durrng the Commrssron's hearrng rn Krrur

lwant to say that a5 wornen there are thtngs we are told rn our culture That we are there
to be seen and not to be heard We a(cepted those words and we started followtng
them [ ] I wanl to let you know that you are not there to be seen, and that you are
also there to be heard I want to say thrs because when we arc rn homes, even where
we were born, we are told that l\,4utua r5 the one who rs supposed to go to 5chool and
tha( Kamene should be marrred off, ro that dowry (an be pard rn order for Mutua to qo
5chool "

132 IJRC/Hansard^Vomen s Hearng/Marsah t/5 lrey 2A11h 10
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143. Another witness made similar observations during the Women's Hearinq in Narok:

A other issue that contribute5 to children not going to school is that fathers of the grrl

children do not want their daughters to get education. Let me speak the truth. This

i9 be(ause they regard girls as sources of wealth We are, lhelefore, appealing to the

Government to take this matter very seriously and have parents of girls who do not 90

to school arresled. They do not have problems with boys going to school. The parents

who take their daughters lo school are those who live in urban centres. Those 9iI15 who

live ln the rnterior do nol 9eI educatlon.'i'

144 Apart from discriminatory practices that are rooted in culture many other challenges

hinder girll access io education. ln the arid and semi arid region of the country,

mainly Northern Kenya, girls'education is routinely interrupted by constant migration

of families in search for pasture and water. As was put by a witness'most of lhe times

we are faced with drought and we are forced to go far from where the schools arei'ru

lnsecurity and poverty are other factors that impede girls'access to education ln

many rural areas, for lack of sanitary towels, girls periodically skip going to school

during their menstrual flow. ln lhis regard the Commission heard that:

The grrls undergo certain stages. They get their periods in the midst of boys and do not

know how to take care of themselves. Therefore, most of them get scared and miss

classes. For a week, the girls miss school while the boy5 continue studying Some of

tlrem feel ashamed of going back to that class. Tlrey will even tell lheir mothers that

they are not going to 5chool because the boys wrll laugh at thern These are the thing5

tlrat discourage thern

135 TJRC/rlansard,Women s HeanngrNaroUp 14 see also TJRC/Hansard^l/omen s H ea ring/Ka peng una/1 5 Oclober

2011/p. 13 TJRCi[4emo/]648 [Submltled by Maendeleo ya V\bnawake. Tana R ve. County]
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(TJRC/Hansedylomen's Hez ng/Kaponguna/1 5 Octobet 201 1/p. 1 t)

lalso wanted to add.bout the rssues oF nsecuflty because what my fellow speakers had
addressed was the tssue of school dropouts of the grrl,chrld lt rs because o[ lack of secunty
When there are conflrcts and frghts rn the olher srde or here, a mother moves away and lhe grrl.
chrld also follows the mother So, you ftnd that that gtrl ! /tll wa5te ttme and wtll not go to 5chool
That rs the reason why the grrl-chlld cannot contrnue wrth edu(atlon

Also, there rs the rssuc of the age of the 9[l-chrld She goes to school when she ts already
past the schoolgorng age When she rs rn school, she ieels lrke she rs lrke a mother She becomes
ashamed and comes back home

My fellow women had talked about the rssue of sanrtary towels and that rs the worst part of rt
When lhe grrl turns and 6nd5 that hcr dress has been sporled by menskuat on, 5he 5tays at horne For

a week wrthout gorng to s(hool, erpe(lally rf she anends a mrxed school So, she Feels ashamed to go
back to schoolas shc fears that the boys wrll laugh at her That makes her to lag behrnd rn educatron

There rs al50 harassment from the boys That al50 htnders the grrl-chrld from attendtng
school because the schools are very far from the|l homes They get harassed on the way from
school rn the evenrng Therefore, rt makes the grrl-(h ld drop out of s(hool The remedy to these
problems rs that we are appealrng to sponsors to defend rhe gtrls by burldrng board ng schools
along the borders be(ause of rssues of tnsecu ty

Wrth regard Io bursanes. we would lrke the Government ro allocate bursar es for the grrl
(hrld educatron, and especrally grrls from the pastoralrst communrty The old men do not want
lo selltherr cows to pay school Fees for the grl-chrld They feel that rf they drd, rherr cows wrll go
and then they wrll remarn poor The old men tend lo thtnk lhat the gtrls who are educated go
out of the home and become prost tutes There ts no way rhey can generate wealth back home
but rt rs only through dowry That rs rhe problem

145 The srtuatron for grrls wrth drsabrlrtres rs worse Many chrldren wrrh drsabrlrtres are
often hrdden away from the pu blrc by therr parents or relattves, a prdctrce that stems
from the notron that drsabrlrry rs a curse ,r7 As su(h, they are hardly educated Those
who are lucky to go to school find out that wrth a few exceptrons schools are rll-
equrpped to teach them lt ts estrmated lhat 90 per cent of chrldren wrth drsabrlrtres
rn Kenya are erther at home or n regular s(hools wrth lrttle or no spe(laltsed
asststancerr^

I was not born deaF I be(ame srck and that resulted rn me berng deaf ldld not get an
rntcrpreter even rn the schools that I went to Lrfe was very drffcult rn the family Therc
were three other (htldren who were treated more specral because they were not deaf As
a deaf chrld, lwas rgnored lt feels very bad to lrve rn a communtty when you are betng

117 lBreson Theoromolronandiroleclonofrlsabr[ivnQlls.iheafrcanhlrma.nghrssvslem .lGrobbctaar-r,u plessrs
E T van Reenen (eds) Isp€.ts ot dtsabtty ta\v tn Atnc. \2011) 53
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treared lrke that. You are lust hrdden at home and nobody cares about you The parents

pay school fees for the other chtldren whlle we remaln aI home When we grow up, we

do noI even know where to qo because we have not gone to school r''

146 Durrng the chrldren's heartng tn Natrobt, a chlld wlth vrsual lmpalrment spoke to

the Comn'rssron a bout the challenges chrldren wlth drsabrlrtles face rn thelr efforts

to access educatron. Her testrmony ls reproduced ln detarl rn the Chrldren's Chapter

147 Grrls'and women's llmtted access to educatron has strong and dlrect llnkages wlth

the mulrrple vrolalrons and abuses that they routtnely suffer Accordrng to 2008

Kenya Demographrc and Health Survey (KDHS), 540/0 of women who reported that

they have undergone FGM had no educatron "0 lndeed, many grrls abandon or are

forced out of school soon after they have undergone FGM

The grrl5 are orcumcrsed accordrng to where they come from For example, rn Kachellba,

rt rs between 1 1 and I I years old and ln Kapengurta, tt ts ftom 15 years or l6 years ln

Lomut, rt rs the same as Kache[ba Afler clrcumclslon, they are secluded and they Stay

rhere for one non(h After they (ome back, (hey do not go back to school because most

of them are usually booked to be marrled by old men Therr fathers already took dowry

from the men who wrll marry (hen1 Those who go to school are very few because most

of thenr are marr ed off ''

I48 Accordrng to ano(her wrtness

When they are ctrcumctsed, many [9rrls] dtsconttnue school When they stop

gorng school, the first thrng (hat wrll happen rs that they wrll get marrred They 9et
pregnant rmmedlately afler clrcumcrsron because they feel that they have grown

up, and yet they could only be l4 years old So the teachrng they gel durrng the

FGM does not allow them to 90 to schoolanymore '"

Reproductive health

149 Women's nght to the hrghest attarnable standard of health rs guaranteed under

rnternatronal and regtonal human rlgh(s rnstruments There rs now delrberate and

justrhable en]phasts on the protectlon of women's rtght to reproductlve health

because of rts parttcular relevance to the overall health of women. Under the

Conventron on Elrmtnatron of All Forms of Dtscrtmtnatton Agalnst Women (CEDAW),

state partres are under an obllgatlon to take all approprlate measures to elrmlnate

drscflmrnatron agalnst women tn the freld of health care rn order to ensure, on a

basrs of equalrty of nren and women, access to health care servrces, lncludlng those

139 TJRC/Bansaro/14'crnen s Heanng/Nalrobi21 Febnrary 20]2/p 19

1.0 KDHS (2008) p 261
lal TJRC/Hansard \1,{cmen s Hea(ngr(apenqur a/1 5 October 201 1/p 3

142 TJRC/Hansardltbmen s Heanng/K.9on9a/26 July 20l1ip 4-5 See also TJRC/Sansardilvomen s Heafln!/Nairob/21

Fefiuary 2A12b 28
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related to famrly planntng'r'r They are specrfically requtred to ensure women recetve
approprrale servtces In connectton wtth pregnancy, con6nement and the post-
natal penod, grantrng free servtces where necessary, as well as adequate nutfltton
durrng pregnancy and lactatron " At the Afncan regronal level, rhe Protocol to the
Afrrcan Charter on Human a nd Peoples'flrghts on the Rrghts of Women provrdes that
state partres shall ensure that the flght to health of women, rncludrng sexual and
reproductrve health rs respected and promotedr.s

150 ln terms of rmprovtng women's reproductrve health, there ts a partrcular focus on
reducrng maternal deaths lt rs esttmated that over half a mrllron women dre each
year due to complrcatrons durrng pregnancy and brrth although most of these
deaths are preventable'rn Under the Mrllennrum Development Goals states have
commrtted to reduce maternal mortalrty by 75 per cen( between l99O and 2Ol 5

1 5I ln Kenya, maternal mortalrty remarns hrgh 1 47 After declrnrng from 225 per l OO,OOO

Itve brrths n 1990/92 rt rose sharply to 365 dea ths rn I 993 reachrng 590 by I 998 l a8
Even though maternal mortalrty declrned to 414 rn 200j,149 rt rs reported to have
rncreased agarn to 488 deaths rn 2OO8 Accordrng to the KDHS 2OOg/09, maternal
deaths represent about 150/o of all deaths of women aged t5-49 rn Kenya Thrs rs

approxrmately 8,000 women dyrng annually from complrcatrons related to pregnancy
and chrld brrth ''o

152 The rncrdence of maternal deaths rs marked by wrde regronal varratrons The
maternal mortalrty rate rn Northern Kenya rs estrmated ro srand at IOOO to t30O
deaths per lrve brrths',' The hrgh rncrdence rs attlbuted to fact that 9590 of
delrvenes rn that regton take place at home wrth no skrlled attendants lt rs an tssue
that must be understood tn the context of economrc margtnaltsatton that thts
regron has experrenced for decades Health factlrtres and other sooal amentttes
In the regron are few and far between The hosprtals are poorly slaffed and face a

perennral lack oI bastc facrlrttes and essentral drugs patrenls are often compelled
to buy essentral drugs yet most of them lrve below the poverty lrne A woman rn

Garrssa told the Commtsston

1a3 CEDAW arl l2(1)
1aa CEDAW arl 12(2)
145 Afncan Women s Protocol a( 1t
1a6 P-Hunl E J Bu.no de MesqU la Reduc ng malerfat mona|ty The contr bulron ot lhe h ghest anarnabte srandard ot h.aIh

(2006) l
1.7 K0HS (20081 2;3
148 Govcrnment aI Re1ye lhtten^um Developm"nt coatt MDcs) Assrssmanr Repo,l Rcq,Meopnts Fot coal No 3

Pronolng Gendet EqtBlty and lVoncn E,:|poi,unent eOA6l
149 K0HS (2003)
1 5 0 KenYa Nafonal Comm ss on on I uma n R r! hls Rr ahzng set uat and eTduct4 health Rtght\ h Ke1y. A nyth ar a reafiy1

A rerrcl ol lhe ptlbhc nqutry nto the votatons ot se\ual an(t rcp.odocttvp health nghts n Kenya eA12\ 32
151 Kenya NelronalBUreau of Standafds 2008-09 - Kpnya Dernographrc Health survey pretmrnary reporl
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We have one drstrrct hosprtal whrch serves Norlh Easlern Provrnce Garlssa, WaJrr and

Mandera The hosprtal does not hJVe enough facrlrtres and doclors We only have one

or lwo do(Iors avarlable There rs no sectron for women and when a woman ls taken

there, she has lo wart wrth other patrents [ ]We do not have a gynaecologlsl there and

we suffer a lot 't'

153 Another woman desclbed lhe desperate srtuatron she faced when she took her

daug hter to delrver:

When I look my fir5t born daughter to deltver, there was no electrlclty lt forced rne to u5e

a torch, and then I bought gloves, the needle, medtctne and cotton lt was at nlght and I

drd not know what to do lvly daughter \ras only l7 years and she almost dred on the floor

When I told the doctor to as5rst me I was a5ked whether I had gloves and cotton

154 The roads rn thrs reglon are generally In a poor condltlon Thls lmpedes women's

access ro hospitals or health factlrtles. As shown rn the table below, huge segments

o[ Ihe populatron have to travel long drstances to access the nearest health facrlrty

ln Lodwar, Esther Ayepro narrated to (he Commrssron a sad story that ts all too

common rn the reglon

There rs a malor problem durrng deltvery on the soulh slde, e5peclally ln Moru, Karnuk

and Lemgrok The women I I do not have means o[ ttansportallon because the roads

are very bad Also, a woman cannot cross to the other stde of Muruko becau5e there

are many cJses of manslaughler lslcl Rrgh( now, Ihere are people who have been

slaughtered There rs no fatmtng or fetchtng water Also, when Rlver Turkwel ovetflows,

there rs no way you can cross because there ts no brtdge Very many women have lost

(herr Ives lremember on 27 September 2010 there was a pastoralrst woman who wa5

moved from Kalemorok I went to look for a vehtcle to go to the lnterlor to help The

lorry was late and when tt ar ved, the chrld was almost comrng out When !re reached

Kalemorok, the wonrdn dted rn my hond5 She lost her lrfe and ihat of the (hrld '5'

I55 A srmrlar srtuatron obtatns rn Mandera where the Commrssron was told of the

chronrc lack of medrcrnes and essentral drugs rn the exlstlng publrc hospltal

lrhrnk most of these women who have chtldren have never seen [the lnsrde of] a

hospital lYetlwehavehadagovernmentforalmost50years We have a very brg drstrrct

hosprtal rn Mandera, buI unfortunately, rt lacks medr(lnes There are very good ward5

rn a brg hosprlal but no medtctne for chlldren Comrng to delrvery, rf a woman 15 rn

labo!r and she rs taken to hosprtal, she rs grven all the prescrrptrons to buy drugs from a

pharmacy We ask (he government to fully equrp the hosprtals we have w th nledlclne

and personnel We would lke the government to glve us more nurses and doctors's'

152
153
151

TJRC/llansardrvJomen s Hear ng/Gdnssa,13 Aprrl 2011/p 8

TJRC !,bmel s Hear ng/Lodwar11 october 20111p 2 3

TJRC Hansard')!omen s Heann!/Ma dera/25 Apnl 20i1/p 19
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Table 2: Percentoge distribution of communities by distonce to neotest
health facility

0,i t

Kenya

Rural

l.l rba n

Nallobr

Central

Coast

Eastern

North Ea5tern

Nyanza

Rrfr Vallcy

500m or lcss

49

30

21 3

500m - 1km

64

44

255

t0 9

62

62

52

35

1B

67

6l

I km-2,9km

12 4

t2

159

82

160

130

23

77

|6
170

14 4

3-49kms
285

290

607

414

169

272

168

17 1

246

5 or morc kms

477

51 5

119

202

286

603

638

857

437

480

450

51

37

t5
32

0l
r06

57

Souf.c gost. RPpolt KH85 2005/6

I 56 Srnce they have no money to pay for brlls or cater for therr transport to the nearest
hosprtal, many women tn Northern Kenya opt to gtve brrth at home Accordrng
to the 2003 Kenya Demographrc and Health Survey, 92 per cent of delrverres rn
North Eastern take place at home. ln Lodwar, the vast maloflty of women who
attended the Women's Heanng had grven brrth at home Thrs was the only chorce
they had Accordrng to one of the women present at the Heanng

Women grve brrth at home because we have to pay al the hospital, Most women do
not go to hosprtal because they do not have money Most of thell husband5 do not
have Jobs Sometrmes, those women have chrldren wtthout even a father lyet they
mustl pay Ksh 500 for the bed and Ksh 200 for the ward 5o, women lust gve brrth
al home Also, those who are rn !he grassroots cannot reach the btg hospfal lf you
go to the hosprral, nobody wrll grve you food and clothes for the baby So, women are
drscouraged because they have to pay rf they qo to hosprtal ,.r

157 Mary Ekarau's testtmony corroborated the above statement 5he gave brrth at
home because she cou ld not even afford to get to the nearest health facrlrty

I gave brrth at home because I drd not have money I stayed at home for about 5even
days and then lwent to horprtal I told the doctor that I gave bfith at home because I

drd not have fare to take me to hospttal The docror can conhrm that rn the tradtttonal
setup, that ts how thrnqs are ,,^

155 TJRCll,bmen s ll0aflng/Lodwar/1 1 Oclober 20ii /O 
1

TJRC\ bmen s H.a4ng,Lo.twar,t1 Ocroher 201r'! ,1
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Toble 3: Plocc of delivery by ptovince,2003 KDHS

Provin(c

Narrobr

Cenlral

Coast

Eastern

Nyanza

Rrft Valley

Norrh Ea5lern

Total

Pnv.te Hosprl.l%

38

50

24

26

22

21

11

7

25

Pubhc Hosprtal%

40

t7

8

1l

t4

1i

12

03

14

Home 9D

22

32

6.7

61

63

63

71

92

59

158 ln her testrmony, Mary Ekarau also touched on an rssue relatrng to the nexus

between culture and the rtght to health

There was a trme when I went to hospltal Io glve blrth to my lhlrd born Those doctors

who are non-Turkanas came and complatned askrng me why lgave blrth alone wllhoLlt

consultrng the doctor ltold them that rn our place women gtve btrth wrthour the help of

men He slapped me and sard lam very thlck-headed lwent ou(slde the hospltal and lhe

doc tor (onhrmed thal llre chrld wa s well I left the hosprtal well rn good heallh lnthoseday5,

they drd not dcmand a lot of money They drd not demand money and lwas not runnlng

a busrness But nowadays, women who glve blrth at the hospltal are ln brq problems The

hosprtaldemands a woman to pay Ksh 700 before 5he can be at(ended to After gettrng out

of the ward she has ro pay some more money That ls the problem we encounter because we

ca nnot meet the expenses Even rf you want to gel g loves lt ls a problem

159 lndeed, the Commrsston learnt that many Turkana women are relu(tant to glve

brrth rn hosprtal because they are afrard of offendrng or farlrng to comply wrth

cultural norms

L4ost people tn Ihe rnterror [ ] are strll tred by cultute and trJdrtrons that they do not

go to hosprtal Accordtng to tradtttons, you are not supposed to go to hospltal There

are cer:arn requrrements that are made clear durlng the tradrtronal weddlng When a

woman grves brrth, seven days afier delrvery and after the umbtltcal cord has drted,

there are some rrtuals whtch are performed, so that the woman can go back to the

hou5e Accordrng to our tradtttons, after a chrld has been born the woman wrll not balh

for seven days [ ]The umbrlr(al cord should also be put ro a separate plate lt should

not be thrown out That r5 our culture That ls why the wome^ at the grassrools level

cannot go to the ho5pttal because they wlll be agarnst the culture '

l60 The expenence of Mary Ekarau and Turkana women tn general polnts to the fallure

of health facrlrtres to constder that culture ts an essenttal element of the rrght to

62

157 TJRCT1 /omen s Hear n!, Lodwar/]1 oclober 20 !1/p 5



health, lt rs now establrshed that the nght to health entatls several tnterrelated
and essentral elements avarlabrlrry, accessrbrlrty, acceptabrlrty and qualrty As

spelt out by the UN Commrttee on Economrc, 5ocral and Cultural Rrghts (CESCR),

acceptabrlrty requrres that facrlrttes, goods and servrces are'respectful of culture
of tndrvrduals, mrnolttes, peoples and communtttes and sensrtrve to gender and
lrfe-cycle requrrements, as well as berng desrgned to respect confidenttaltty and
rmprove the health of those concerned',s"

l6l ln essence, rn the delrvery of health servrces, health facrlrtres should lake tnto
account local cultural conceptrons of health Where thrs has been done, maternal
mortalrty has reduced drastrcally ln Peru, rt was realtsed that desprte h tgh maternal
mortalrty, women belongrng to certarn communtttes were reluctant to use health
facrlrtres offered by the state, Tltus, tn consultatron wtth these communttres
measures were taken to ensure that health servrces were respectful of thetr culture
These measures rncluded provrdrng a bed and a sturdy rope to allow women from
these communtttes to grve brrth tn an upflght or squatttng posrtron Othermeasures
rncluded ensurrng that the attendant was not only female but she also spoke the
local language;ensurng the placenta was delrvered to the famrly member present
so that rt could be burred, and allowrng the woman ro remarn rn the health facrlrty
for up to erght days ''e

162 The plrght of women rn Northern Kenya ts more or less srmrlar to thar of women
Itvrng rn ruraland slum areas around the country Across, the country publrc health
factlttres have hrstorrcally suffered from chronrc lack of appropnate equrpment
and essentral drugs Medrcal personnel have been concentrated rn urban areas,
marnly rn Narrobr Thus, although the number of medrcal personnel has rncreased
tremendously srnce rndependence (for example, the ratro of medtcal personnel to
populatron stood at 7 8 doctors per 'IOO,OOO people rn 1964 compared to 15.3 rn

2000), therr drstnbutton rs unevenr"'Srmrlarly, the number of health facrlrtres has
tncreased over the years,'" but at any gtven ttme the number of health facrlrttes has
not corresponded to populatron growth or demographrc trends ,": Moreover, huge
drspafltre5 exrst rn geographtcal dtstnbutton of heal(h factltttes, North Eastern and
Rrft Valley have respectrvely had the lowest and hrghest number of health facrlrtres
rn the country Statrstrcal data shows that whtle the number of health facrlrtres rn
North Eastern rncreased from 40 rn 1990 to 7l rn 1999, the rncrease rn Rrft Valley
was from 583 to 1,207 dunng the same penod 6,

158 CESCR G.neralCcmmenlNc 11 ga? l2tc\
153 See Hunl 3 Bueno de Mesqu ra tn 1a7 ahcve) 7
160 P K malu etalA revew oflhe hea[h seclor In Kenya (2001)30-3]
161 The numb.r of health lacrhtr.s ncreasea kom 86l rn t967 to 2 t3r n r9!n anC to r l35 n 1!9E
162 Krrnalu et al(n 161 abovel 28
163 Krmatu etal (n 161 above) 27
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163 The number of hospttal beds and cots has equally tncreased slnce rndependence,

from 11,344 rn 1963 to 54,378 n 1999 '' Agatn, regronal dlsparrtres are evrdent

ln I999, Northern Eastern and Coast had the lowest number of hosprtal beds and

cots whrle Rrft Valley had the hrghest nunrber of hosprtal beds and cots followed by

Nyanza, Narrobr and Eastern respecttvely

164 5rgnrfrcantly also, the health sector remarned underfunded throughout the

Commrssron's mandate perrod, Accordtng to Ktmalu et a/, although the total

expendrrure of the Mtntstry of Health has been tncreastng tn nomtnal value stnce

rndependence, rts share to GDP has been decltntng slnce 1980 ln partrcular, the

share declrned from 2,4 per cent tn I 980 to I 7 per cent rn I 994 and then declrned

further to 1 3 per cent rn 1999

Table 4: Registered Medical Personnel Per 100,000 Populotion in selected
yeats
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1993

6,314

3,491

4,849

1,245

5,280

7,587
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5,879
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Toble 5: Hospital beds ond cots, 1990-1999
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Table 6: Heolth focilities by provincc, 1990-1999

Narrobt

Coast

E a gtern

N/Eastern
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R,l./alley

Nyanza
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Tot.l
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Sowae Stalttlt@l Abstro(t (voxaus tt rcs)

165 Testrmonres recerved by the Commrssron from across the country establrshed that
the lack of sufficrent number of health facrlrtres and medrcal personnel rn most
parts of the counrry, especrally rn hrsrorrcally margrnalrsed regrons (North Eastern,
Upper Eastern, Coasr, North Rrft, and Nyanza and Western), has had.r devastatrng
rmpact on women's ght to health rn generaland reproductrve health rn partrcular
ln Bungoma, a wrtness observed tha(

I was talkrnq about reproductrve health because we do not qo to ho5p lal rn good trme
to get chrldren We srand a chance of los ng the ch ld, molher or both the mother and
chrld because we have not brought cl nrcs and health centres near us Evenrftheyhave
been brought the health facllrtles near, there are no roads to take us there and rhere are
no vehrcles to lead us there Even the tradtttonal mrdw ves have not been adequately
trarned so thal they have Facrlrttes ltke the ones that are ln hospttal and, yet,70 per cent
of the chtldren are berng born tn the vrllages Why can the radttronal mrCwtves not be
trarned so that our ch ldren and mothers do not dre at ch ldb rth),^

166 ln Busra when the Commrssron rnqurred whether hosprtals tn general and maternrty
facrlrtres are accessrble. a wrtness responded as follows

Our rnarn hospttal rs the one tn Busra, whtch ts outs de Teso land We only have one
holpttal rn Teso, whrch ts the Teso Dtstnct Ho5pr(al where there ts .t Medlcal Omcer
of Health IA/OH) They have only 5larted operatronr thrs year So, mosl of the dtffcult
cases rn Teso are referred to BungomJ, that ts from a d st .t hosplt,.ll to another dtstrrct
hosprtal There rs also that prle up ol patrents when you take pattents from one dtstlct
hosprtal to another We have deqded to refer our people from Teso to MorTeachtng and
Referral Hosprtal but that rs very far We have few doctors The reFerral hospttals are very
far, and even malarra k rlls us,6u
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167. Similar problems are experienced in Kakamega. Ac(ording to a witness:

On issues of infrastructure, our roads are very bad. Siqalagala-Butere Road, for example, is

impassable. I live in lsulu. This road is not passable. Sometimes expectant women deliver

their babies on the roadside befo.e reaching hospitals. This is very dangerous for our wives

and daughters The nearest hospital like Shibuye Centre does not have enough facilities.

Patients 9o all the way to Kakameqa Genelal Hospital where they can 9et proper medical

attention. However, to visit Kakameqa General Ho5pital, you need to have transport. lf you

want to iake your patient to thi5 hospitalal night, transport co5t is normally between Ksh

5 000 and Ksh 7 000. Our people ale poor and they cannot afford this mode of transporl.

We are endangering their lives. My recommendation is that we equip all our district health

centres and hospitals so thar they 5erve our sick people [ . ]We really do not have very

many health centre5.The few that are there do not even have enough doctors and nurses

There is only one doctor with a few a55istanls aI the nearby hospital and they do not ltork

o 5undays. lt i9 also difficult to run thls hospital because it lacks water. Elood transfusion

is not done rn Shibuye Health Centre. This service i5 only available at Kakamega General

Ho5prtal. lf it is at ni9ht, like yesterday there was a woman who was bleeding and she was

told to pay money to be transported from Shibuye Health Centre to Kakamega General

Hospiral. This lady continued bleedrng until she lost the child The lady i5 still alive. They

had gone looking for money, but when they came back she had lost her a baby through

miscarriage. 5he was supposed Io be transfelred to Kakamega General Hospital for proper

nredical attentron. 5o, it be(ome5 very diFhcult. We die because of petty thirrgs which the

6overnment woLrld have helped us to manage. o/

168. The situation is no different in Lamu where it was recounted to the Commisston as

follows:
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ln terms of rssues of health, we have a hosprtalwhtch does not have X-ray equrpmenl
up to now Whenever women want X-ray serv ces, they have to travel to Mpeketonr or
Malrndr Are we not Kenyans) The medrcal servrces to women are very rmportant The

women do not have employment, and that ts why we are crytng that an X-ray rrachrne
be brought We were promrsed last year that rt would come after one n]onth But unttl
today, rt has not ar ved Rrqht now, tf a mother want5 to delrver or sornethtng happens
to someone, we cannot get good health servtces There was a ttme when we had to
seek help from some Europeans to get d p,waler to be .ldmrnr5tered to Dattents here tn

Lamu 5o, medrcal servtces are very tmportant to u5 r,t

169. The testrmony of another woman tn Lamu rs even more revealrng of the many
challenges that women face rn the regron, rncludrng the farlure of health facrlrtres
to take appropflate measures to a(commodate relrgrous belrefs and practrces of
the lo(al communrty

I want to talk, frrst of all, about the rssue of healrh and how we have been suffefing
rn the Abalun Vrllage, where our parents are comrng from A person can become srck
and be taken to hosprtal Perhaps she ls pregnant and she wants to delrver, btrt before
she rs taken there, she wtll be asststed by the tradttlonal btrth attendanrs The docrors
wrll say that they cannot be taken to LarnU, and from that place to L.tmU, rr rs around
four to srx hour5 Yolr aan Lmagtne the boar (an take two to three hours you have to
grve out Kshsl0 000 or Kshs20 000 For a person lrke me, maybe lam able and lcan
manage to pay the money, but there are those people who canoot rarse thrs money
because on average, they get a srngle meala day What wrll you dor lt makes you go
by the boat and on the way, the person dtes or there ts a (ompltcatron perhaps, yoU
have suc.eeded and you have got some assrstance on the way But when you reach
the hosprtal, other problems anse you are told that there rs no doctor and you are
rcferred to Mpeketoni That rs also another prohlern Taktng ,t boat ro Mpeketonr, yor_r

[rnd the doctors are busy or there ts no scanntng machtne and you are then referred
to Momba5a for 5(anntng We would lrke you to asstst us get the facrlrtres you can be
admrtted rn Lamu and then you go for the dflp rn town lf there rs no d p, how wrll you
help yourselfT At ltmes, you have grven brrrh and there ts no water lvlusltms, do not
clean ourselves wtth tt5sue paper We use water for everythtnq, b!t there ts no water
rn hosprtals ''c

170 An rnqurry conducted by the KNCHR rnto vrolattons of sexual and reprocluctrve
health nghts rn Kenya srmrlarly found that huge numbers of women belongrng
to certarn communtttes do not utrlrse skrlled deltvery servtces because these
servrces 90 agatnst therr cultural norms and practtces ,?. The KNCHR found that
among communtttes tn upper Eastern and North Eastern Kenya, tt rs a taboo for

158
159
1711

TJRC,Hansardlvlbmen s Hear ng,LamLrrlO January 2012,p
TJRC,Hansardl ,bmen s He.r n0/Lam!/10 January 2O 12lp
KNCNRRca/'s,rgrc(/a/andrcpraducttveheathnghtsnKcnya A ny,th ot rcattv, t2O1Z) 57

67



0lr I

171

male nurses to attend Io expeclant women and that among the Sabaot, a woman

rs not supposed to be seen naked by any male'stranger'other than her spouse

Anotherlornt study by the Centre for Reproducttve Rrghts and FIDA Kenya conducted

rn 2007 found that'vrolatrons takrng place when women delrver tn health care

facrlrtres have been present for decades'and that the Kenyan government has farled

to rmplement rts own maternal health care standards and rs neglectrng to protect

women from the gross rrghts vrolattons that occur before, durrng, and after delrvery

rn the natron's health care factlttres'r'r The study documented numerous vrolatrons

and rssues relatrng to maternal health neglecr and mlstreatment around deltvery,

vrolatrons rnvolvrng post-delrvery stltchrng, vlolatrons of rtghts to consent and

rnformatron, and drscnmrnatton tn the health (are system

172 ln conclusron, testrmontes recetved by the Commlsslon, coupled with prevtous

findrngs of other organtsatrons, reveal that although the stare has taken measures

to promote and protect women's reproductrve health, much rematns to be done

The state has hrstoncally farled to meet rts oblgatrons relattng to securtng women's

reproductrve health as ts sttpulated ln tnternatlonal and regtonal treattes to whtch tt

rs a party

Women and HIV/Aids

173 The frrst HIV case rn Kenya was reported tn 1984 and by the year 2000 the number

of reported cases of HIV had to rrsen to more than 2 I3 mrllron Because of rts rapld

spread rn Kenya, and the overwhelmtng rmpact lt had on the soclal and economlc

structure of the country, HIV/A|ds was consldered the'slnqle most rmportant health

challenge Iha( Kenya faced tn tts post-rndepen d en ce htstory"'r HIV/Ards rs also the

'only health problem that rs belreved to have Ieversed the srgn rficant garns made tn lrfe

expectancy and rnfant mortaltty durrng the firsr three decades of rndependence"/'

For these reasons, HIV/Ards was formally declared a natronal crrsrs rn '1999

174 Followrng the declaratron of HIV/Atds as a natronal crrsrs, the state rolled out a natronal

programme and tnstttuttonal mechantsm for tacklrng the eprdemrc Thls rncluded

the enactment of the 2006 HIV and Ards Preventron and Control Acl ln recentyears,

owrng to a massrve campalgn to prevent and control Hlv lnfectron, stattsttcal surveys

have shown a declrnrng HIV prevalence rate rn persons of age 1 5-49 years, from 10

per cent at (he end of the 1990s to 7 per cent rn 2003 The prevalence rate dropped

further down to 5 9 per cent rn 2OO5 and 5 1 per cent ln 2006 Howevet the 2007

l71 F IDA \e n y a d Cenrer lor Reprodlct ve R I hls F atlue to dehver Volahons ol women s hunan nghls o Kcnvan hezllh
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Kenya Ards lndrcator Survey (KAIS) showed a reversal of the declrnrng trend, wrth an

estrmated HIV prevalence of 7 4 per cent among adults age 1 5-49 yea rs '''

175 There rs no doubt that women have been drsproportronately rnfected and affected
by HIV/Ards s nce rt was 6rst reported rn Kenya The 2007 KAl5 showed thar more
women (8 8 per cent) than men (5 5 per cent) age I5-49 are rnfected with HIV '5

Statrstrcs also rndrcate that women rn polygamous un tons are more ltkely to be HIV

rnfected (11 per cent) than those tn monogamous unrons (7 per cent) '7" Moreover,
women who have been wrdowed and those who are drvorced or separated have

hrgh HIV prevalence at 17-21 per cenr r77

176 But as stated by Amnesty lnternatronal,'women are fightrng both a vrrus and systemrc

drscflmrnatron rn tryrng to overcome the threat of HIV/Ards"'( The hrgh prevalence

of HIV among women ts a functlon of many tntertwrned factors tncludtng structural,
economrc, cultural, socral, and brologrcal factors Hrgh poverty levels among women
whrch partly results from lack of educatron, coupled wrth tradrtronal harmful practrces

and gender based vrolence, have srgnrficantly tncreased women's vulnerabrlrtres
to HIV rnfectron ln the years rmmedrately followrng the detectron of HIV rn Kenya,

drscflmrnatron agarnst persons lrvrng wrth HIV fPLHIV), espectally women, was
wrdespread Those who were related to PLHIV equally faced drscrrmrna(ron A vrctrm
recalled her experrence du nng the Commtsston's women's hearrng rn Narrobr

ln 1989, my husband tested HIV posrtrve and rt was a drfficult trme because at the trme,
Kenya had not accepted that there rs HIV/Atds tn our country Everybody was tn denral
rncludrng the government of Kenya Those people who were rnfe.ted were drscnmtnated
agarnst People could be burled tn polythene papers That trmc, my hu5band dectded to
go publrc When he went publrc laccompan ed hrm to the HIV/A|ds (ampatgns Hc was
all over the newspapers .rnd the medra Back rn 1990 the World A ds Day ,^,as hosted at
Makadara grounds and the theme of the day was the Role of Women tn the F,g ht agarnst
HIV/A ds I \ras rnvrted to go and present a pape'on the role of women rn rhe frght
agarnst HIV/A|ds AFter that, \6e Doly Not@n newspaper wrote a very btg story about
me and about my role as a HIV negat ve woman ma red to a HIV poslttve rnan, that rs a

drscordant couple That was rn December I990 '

Although thrs vrctrm had not tes(ed HIV postflve, when she went back to her
workplace, she was denred access Her case rs a classrcal example of the sttgma and
drscnmrnarron that women who lorned the campatgn agarnst HIV/Atds faced on a

darly basrs
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lnJanuarylggl,lwentbacktos(hool At thar trme lhad lef! Nyahururu and lwas rn Narrobr

so that I could lorn Murrukl who was workrng at the Clty Councll At thal tlme, the doctors were

sayrnq thal he would only lve for srx month5,50 llefl the countrysrde and came Io Narrobl so

thar I could be wrth hrm for the short trme he was Io lrve I was transferted to Heshrma Road

Prrmary 5chool lJpon openrng school on lhe frrst term of lhe year 1991, lwent to 5(hool and I

was shocked becar.rse when lgot to the gate, Ifound a wat(hman !'!ho told me that lwas not

supposed to enler the s(hool I asked why be(au5e I drd not expect such krnd of a scenar o He

told me that the headmaster had sard that I should not enter the school compound and Ihen he

went and told the headmaster that I had arnved I was taken to the offtce and the headmoster

rold me that everybody had read rny story rn the newspaper and that lwent publrc about my

hu5band's status and the whole school, the parents, the chrldren and the teachers do noI want

me ro teach at the school He Iold me that as the head teacher of the school, he rs not allowed to

accept me rnlo the compound and that I would not atlend the assembly of lhe openlng day and

I should not proceed to class dr even to communr(ate wlth anybody ln the 5chool

I tned to ta lk Io hrm and told hlm lhat I was not HIV posrtlve but he would hear none of that

Be told me that the best he (ould do for me vlas Io grve me a letter and go to rhe stalftng offrcer

al County Hall and present my case I left the school very dlscouraged and very dl5appolnted

and ar rhal rrme, lwa5 strll a young mother gorng through the challenge of havrng a husband

who was HIV posrrve I went there and met a lady,rho was the staffrng offrcer

I went and met the staffrng of{rcer and ltold her that lwas senl to her offrce by my head

Ieacher I realrsed that she already knew my case I told her Ihat my husband was l-llV po5ltlve

and I had lorned hrm rn the awareness campatgn and I par!r(rpated rn the awareness canlpalgn

the prevrous year and upon gorng to s(hool, I was dented access 5he told me that she was aware

of my ca5e and what they had decrdcd a5 a Mrnrstry was Io ask me to stop those campalgns and

they were gorng to send me to a school where I wa5 not known and upon gorng to that school,

lwa5 to be s lent about my HIV 5tatus I was to wrthdraw lrom all HIV carnpalgns and I was to

make sure that my husband drd not come anywhere near the school and nobody was supposed

ro know that I'aas hrs wrfe ltold them that rt wa5 very drffrcull for me because lcould not stop

Murrukr from qorng publrc nerther could I stop people ftom comtnq to my home lr was possrble

that a teacher could come to my hou5e and evenlually meet my husband and my (hlldren a5

well The communrty tha! lwas llvrnq wrth rn Umola Ettate was aware about u5 so lhere was no

way lcould have lrved Ln secrecy Wrth that, lrealrsed lhat lwas not able to work ln any s(hool

There wa5 no school that was wrllrng Io lake me rn as a woman who was affected by Alds so, I

wrthdrew from teachrng

Up to thrs trme, lhave never recelved any letter from the mlnlslry and my salary was

ternr nated rmmedrately Thrs had a very brg effect on me because I had cho5en a career of belng

a Ieacher After that, lstarted dorng HIV work as a volun(eer Thls affec!ed my chrldren and me

so much At the same trme, when my husband went publ c, my chtldren also suffered a lot of

srgnra I remember one day I wen( to the school that my son was rn 0nd lfound that they had

seqregated h m to a corner lh.d gone because he was performrnq very poorly and lwanred to



frnd out why he had dete orated and lfound thal lhey had put hrm on a separate degk alone
The teachers werc not ac(cssrng hts books and nobody (ould play wtrh htm and thrs had a brg
effe(t on hrm I sought another 5chool and I went there and I drscusscd wtth the tea(hers and
they ac(cpted my chrld The communrty ar well was nor fncndly

llostFflends lusedtodoasmall busrnessofsellrngrrceandfromthattrme,nobodywanted
to buy from me so all my sources of rncome stopped That has had a lot of tmpact on me A,
a result of that, lt has affected my way of nvestment and even my ch ldrens educatron was
al'fected lremcmberoneofmysons'whowasrnAllranceBoysleftthc5chool wlthabalanceof
over 200,000 and one of my other son who rs dotng a degree, had to rtop lhe degree tha( he was
do ng and take .nother one be(ause tlme had overtaken hrm srnce he was tn and out of class
Thrs has had a lor of rmpact on my chrldren and as a [arnrly generally

My requesl to t hts Commtssron r5 that they may look rnto lnlusttces agarnst people affected
by HIV/A ds I am glad that out of our struggle, we foughr a lot of slgma and now there rs

an act that protects people lrvtng wtth Ards agarnst dlsc mrnatton on rssucs of employment
Before the Brll, many of us suffered drscrrmrnatron, relectron and thrs caused a Iot of sufferrng
psychologrcally, physrcally as well as economrcally lt has always been my loy ro be a teacher
and to prove that, I am dorng a programme on educatron that caters for orphans and vulnerable
ch ldren lwould love to go back to teachtnq Thank you so much

178 Although awareness on the sublect of HIV/Aids has permeated mosr parrs of the
country, dtscflmtnatton and soctal sttgma ts stlll relattvely common Many HIV
posrtrve women arc routrnely evtcted from therr homes after the death of thetr HIV
posr(rve husbands as the Commtsston heard from .l female vtcttm tn Embu

When my husband d ed, the people neglected me He was adm tted ar Aga Khan Hosprtal
untrl he passed away The strgma wa5 hrgh I dtd nol even know what my husband had dred
of lrealsed when lwas told that lhere was a problem When he was bufled, they drd not
even recognrse me as hts wtfe They looted all the property and Iwent back to my nat ve
home lreallyfellsrckrnNarrobrwheremyhlsbandleflmernarentalhorrse lsufferedfora
very lonq tlme and my morherwas called She came and took me and l\,!as admrtted to the
general hosp tal for one month I wa5 unconscrous and I could not even recognt5e where I

was After some tlme, I started re(ove ng I went back home but the strqma . as much ,.,

179 Desprte her tnbulatrons, she concluded her festrmony on an rnsprnng note.

I encourage myself a lot and attend outreach meettngs The sttgma has really gone down
I wrll contrnue lrvrng I have a grandchrld and lam sLrre I wlll see my grear grand chrldren
lwrll contrnue lvrng posttrvely lI I h.]d nor accepted my sttuatron, lwould have dred Do
not drscflm nate aqarnsl those who are lrvrng wrth HIV/Atds Sho,a them love rhe way my
mother drd to me Had rt not been for my mother, lv,,ould have dred ,r long lrrne ago I

contrnue to take my ARVS the way I was advrsed by my doctor We are preacl.Ing agatnst

180 iJqC Hansard,l romen s HeannO EmbLr,22 November 2011,0 7



0Nt

strgma and we are askrng people lo come ouI to be tested lf yorJ are dtagnosed wtth

Hlv/Alds, rt rs not the end of llfe Let us sensrtlse our people we need to 5trrve to have

a generatron that rs free of HIV/Ards We want all chrldren to be born HIV negatrve The

pregnan( mothers should 9o to hosprtalto avord glvrng brrth to HIV posrtrve babres lalso

urge that those who are posltrve must employ protectrve methods lf you know you are

HIV po5rtrve refrarn from multtple sexual relat onshlp5 One can stlll 9et a relnfeclron There

are drfferent strarns of HIV I do rlo( have much lo say lanr very happy llvrng wrth HIV ln

fac(, I anr sure lhat I wrll get a husband I wrll gel rnarrred and gel an HIV negdl ve baby

Thank you 'l

180 For marrred women or generally those wrth sexual partners, patrlarchal soclal

norms make rt drfficult for them to exerclse autonomy over matters of sex, and

specifically, to negotlate for safe sex Accordrng to the 2008 KDH5, 27 per cent o[

men feel rhar a husband has a rrght to get angry and reprtmand hrs wtfe rf she

refuses to have sex wrth hrm whrle nrne per cent of men thrnk that a husband has a

rght to erther refuse financtal support or have sex wtth another woman tf hts wrfe

refuses to have sex wtth hrm Moreover, 6ve per cent of men say that a husband ts

luStr6ed tn forctng hts wtfe to have sex

181 Duflng rts heanngs rn Nyefl, the Commtsston heard the followrng story whtch ts a

reflectron of what sadly happens tn many homes across the country

I have been marfled for about l2 years and my husband was lrvrng tn Mombasa He

could take long before comrng home but he would usually come home That was hrs

rrend He never brought me a lot but when he finally canre, I told hrnr that we should

go for a test buI he refused When he refused, I told hrm that we should star! usrng

protectron but he also refused I rnsl5ted that we had to go for tesr before comrng tnto

contact wrth each otner Afler two months, he raped my daughler and lwas rnformed

of the same by other chrldren ltook my daughter to hospllaland the man was arrested

After he was arle5led, the older chrldren were worrred lhat thelr father mrght dre 50,

they were agJrn5I me They told me to make sure that he was released from the polrce

So, there was a struggle between the chlldren and me They even stopped talkrng to me

lwas sympa(hetrc and facrlrlaled hls release lconlrnued slaylng wrth my daughter and

not thelr father We separated wllh hlm I went to the chlef and told hlm that I wanted

to go to riry parents'place lvly (hrldren also d d not want to stay wlth the farher That ls

how rny farnrly went away We are now lrvrng rn lown We (annot go back to the horne

beaause he has marned another wrFe i'r

I 82 On structural barners, a 2OO8 study by Centre for Reproductrve Rrghts and FIDA Kenya

on rrghts vrolattons of H|V-posltlve women ln Kenyan health facllrtres Iound that

'although the Kenyan government has taken posltrve steps to address the natlon's

HIV eprdemrc, much work remarns to be done, partrcularly rn protectrng the rrghts

181
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of women lrvrng wrth and affected by HIV'rrr The study documented wrdespread
vrolatrons of HIV-posrtrve women resultrng ftom ntet oln farlure to seek tnformed
consent before HIV testrng, breach of confidentraltty and lack of proper drsclosure,
rnadequate pre- and post-testrng counsellrng, rnadequate PMTCT and post-
partum counsellrng, lack of medrcal attentton or rnattentrve medrcal staff, lack of
equrpment, supplres, rnfrastructure, and hygrenrc condrtrons, and mrstreatment and
haras5ment rn seekrng delrvery of servrces These vrolalrons offend both domestrc
and rnternatronal law

183 Evrdence suggests that publtc health facrlrtres acrosg the country have been for
decades now srtes ofgross vrolatrons of women's rrghts and partrcularly the nghts
of women lrvrng wrth HIV/Ards A recent study by Afrrcan Gender and Medra
lnrtratrve documented chrllrng and shocklng stones of 40 women lrvrng wrth HIV/
Ards who had undergone forced sterrlrsatron rn publrc hcalth facrlrtres around the
countryrBi Accordrng to the study, 'whrle the country-wrde prevalence rates of
non-consensual sterrlrsatron of H|V-postttve women rn Kenya are unknowni the
storres of these women'confirms that the vrolalron rs happenrng, and appears to
be systemrc rn publrc health facrlrtres',35

184 5trll on structural barrrers, both the HIV and Atds Preventron and Control Act and
Sexual Vrolence Act have been found to be drscfimrnatory agatnst women The
two Acts of Parltament crrmrnalrse HIV transmtsston yet because the numbers of
women who undergo testrng rs hrgher than that of men, they are more lrkely to be
targeted for prosecutton ln 2007, the CEDAW Commrttee rarsed thrs concern and
noted that Kenya's legrslatron and polrcres on HIV/Ards drd not adequately take
rntO account qender-Spect6( vulnerabrlrlres,s6

I85 ln Kenya, conflrcts and generalrsed eptsodes of vrolence have always exacerbated
women's vulnerabrltttes to HIV rnfectron For rnstance, the Commrss on recerved
evrdence of women who contracted HIV duflng the pEV after been raped ln many
rnstances, these women were abandoned by thetr husbands and shunned by
socrety rn general I\,,lany others, rncludrng those who were already Itvtng wrth HIV/
Ards pflor to the PEV found rt drf6cult to access medrcatron

I am standtng here today lrke the.-)mbassador oF hope for people lrvtng wrth HIV/Ards
Durng the post-electron vrolenqs, 631y people were affe(ted because of lackrng access
to the medrc nc because others 6nrshed therr medrcrnc and rhey cor.rld nol acccss clrnrcs
to get more medrclne 'F

183 
_The 

Cenler tor Reproduclrve Rrghts & FIDA Kenya Al flsk Rrghls vrotatons ot Ut-posrlrve women ri Kenyan healh
laolrt es (2008) 15

181 Affrcaa b / Gen Ce r and Med a ln( al ve qobbed at chol)e F arccd aqa, aoeced sten\lat,a. er ae no ncas at r,,amen hvng
etth HIV n Kenya QA12)

I85 As above 30
I!! !E01W Concludrng Comments (enya l.lN Do. CEOAW C/kEN/Co 6 (2007) pa,a 39
18; TJRC'Hansardltbmens Hearng/ausra,. Juty2011 p ?B-27
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I86 lvlore testrmonres of women who contracted HIV durrng the PEV and durrng other

perrods of generalrsed vtolence are contatned rn the cha pter trtled'Sexual Vlolence'

rn Volume ll of thrs report.'o'

My names are Mary Muthonr Marna lllve ln Oalas and lam ltvtng posttrvely lhave suffered

for a long trme from the HIV vrrus but drd not know what was drsturbrng my health [ ]

I have srx chrldren I had two mrscarrrages and one chrld dled I borrowed Ksh l5 000 when I

was srck and unable to work I used my trtle deed to borrow the Ksh I5 000 One of my chrldren

waslornrng the NatronalYouth servt(e (NYS) After borrowrng the money, I became serlou5ly lll I

could nol manage to (ontrnue wrth my busrness of selltng clothes The lady who had lent me the

money came and demanded back her money and the accumulated lntelest or else she would

take my pre(e of land I raenr and looked for another person, who ts the father to a lady frrend

of mrne, and requested hlm to Pay for me the debl rn exchange fot a prece of land from my land

parcel We wrote an agreemenl My falher was alrve when lve wrote the agreemenl They sard

thal the land should be lransfe.red. so that they could grve out Ksh 120 000 and pay the balan(e

rn rnstalment5, lneeded money because lhad stx chtldren to take care of

Thereafter, my health dete orated further I even suffered some drsabrlrty problems We

even went to Kenyatta Natlonal Hospltal I have the medrcal card The hospltal carrted out all

krndr of rnvestrgatron5 but they could not ascertaln the stckness I was suffertng from Meanwhlle,

at home, they (ould not lransfer the land because the agreemenl was no( comphed wllh He

told me to prove my rnterest bul I could nol I wenl to a frrend of mlne from the Catholrc Church

and asked her ro help me l\4a5 hoprng lhat he would have sympa(hy' and !!e llan5fer the land,

so that he could pay the last nstalment of the money

The documents were brought Io where lwa5 slaylng and llvas told to srg n them I could not

refuse because I had nothrng to grve back I 5lgned After I 5rgned, I relarned a copy and other

copy was grven lo lhe other par(y lcame to dlscover lalel on that the Irtle deed wat lssued ln hl5

name and that he had already sold the land at Ksh I 5 mrllron That was when lsaw someone had

sent a surveyor from the Munrcrpal Coun(rl I asked "Why are you surveylng thrs plot7" He (old

me that Patflcra Wah tu had already sold lhe land to hrm I sard that, that was not Irght because

I ,ras the o!.Jner of (he plot, and Ihat lwa5 5upposed to gtvc her one half and remaln wlth lhe

other half Thr5 person 5ard that lwas lyrng and rnsr5ted that the plot belonged to hrm

I (outd not speak because I wat not strong I called my 5on we pul a caullon on (he Iand

and went (o the DCIO and reporled the matter After leportrng the matter, because the person

rnvolved was rrch, he hrred a lawyer and lwas soed for the se(ond ttme because of cauttontng

the land Srnce that day, nothrng has happened The woman was arrested by the Cl0 After she

was arested, nolhrng went on 5he wa5 5et free 5he 5ald thal she (ould evcn pay me half the

amount, and afler she patd, she would know what to do to me

Itold her that she could do nolhrng to nle because everythrng was controlled from Heaven,

earlhly thrngs would pass but God would 69ht for me I am on ARV5 (urrenlly I have been charqed

but ldo not even have money Sleeptng rs a problem even when ltake medlclnes ldo not know

where I wrll leave my chrldren Sometrmes I do nol even take t he medr(rnes I have even lost wergh(

188 S.e also Goeernmenlol Kcn'/a Reptl ol nqLny nto post elecltan volence (20C0)263_241



Leadership and Politica! Participation

Regardrng leadershrp, you know, the past expefiences, when a y.,oman wants to become
a leader, rr rs a great challenge for her because our socrety s patrrarchal where women
are there to be 5een bUl not to be heard lf you want to come Up a5 a woman, you meet
very many challenges even from your own women colleagLtes ',

187 Women's domtnance rn numbers has never reflected tn the composttton of posrtrons

of leadershrp and power rn Kenya Durrng the mandate perrod, women were
generally outsrde marnstream leadershrp They were and are strll rarely represented
rn forums rn whrch decrsrons rncludrng those relatrng to therr well berng are debated
and approved They are passrve actors for whom decrsrons are made

188 The lack of women's representatron rn forums of deosion makrng rs evrdent rn all
spheres of lrfe and levels of governance rn Kenya Desprte the fact that women
played a crucral role rn Kenya's struggle for rndependence, rt was not untrl 1969,

about srx years after rndependence, that the first woman was elected to parlramenr
Thrs was not drfferent to the s tLratron that obtarned durrng the colonral perrod
The first Afrrcan woman to serve tn the Legtslatrve Councrl was nomtnated rnto
the body towards the end of colonralrsm, rn May 1961 The number of women
elected to parltament gradually rncreased durrng the mandate penod but even
so, the recommended threshold of at least 3O per cent women's representatron tn
decrsron makrng was never met

189 Partly due to therr low numbers, female members of parlrament have tradrtronally
been underrepresented or not represented.lt all rn parlrJmentary commtttees
These commrttees play rmportant functtons rn parlrament they determrne the
busrness of parlrament, exerctse rmportant oversrght role rn therr respectrve areas
ofcompetence, and are responsrble for examrnrng brlls that are before parlrament
The ultrmate tmpact of women's underrepresentatton rn these commrttees ts the
chronrc [arlure of parlramenl to conststently matnstream gender tn tts work and
pass rnto law legrslatron that drrectly rmpacts the lrfe and well berng of women
lndeed, rt rs no wonder that laws dtreclly rmpacttng on the srtuallon of women
have stalled tn the legrslatrve prpelrne for yea rs on end or were aba ndoned mrdway
after rt became clear that rt would be rmpossrble to garner the requtstte support
from the male domrnated parlrament These Iaws rnclude the followrng

Aff rmatrve Actron Brll, 2OOO

Marrrage 8r11,2007
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Matrrmonral Property Brll, 2007

Famrly Protectron Brll, 2007

Equal Opportu n rtres 8rll, 2007

Women representotion ond patticipotion in potliament: 1 963'2008Table 7:

Parliament Totalno of
con5tttutncras

158

r58

r58

r68

r58

188

r88

2r 0

210

210

No of womcn
nomrnatad

0

1

2

I

1

0

l

5

8

6

r963,

t969 -

1974 -

1919 -

r98l -

1988-

1992 -

1997 -

2002'

2008 -

1969

1974

19t9

I983

r988

1992

1997

2002

2007

2013

Commlna!

House Euiness Comnrrtlee

Admrnrslratron and Natronal Securtty Commlttee

Agn(ulture, Lrvestock and Co_operatlves Commlttee

Defen(e and Forergn Relatton5 Commrttee

Edu(aIron, Research and Technoloqy Commrltee

Energy, Communrcatrons and lnformatron Commtttee

Frnance, Plannrng and Trade Cornnlrltee

Health Commrttee

lust (e and LegalAffarrs Commrltee

Labour and Socral welfare commrttee

Ldnd5 and Ndlur,ll Resourcc

LocalAuthont es

Trangporl, Publrc works Jnd Hou5rng Comm Itee

Publlc AccoLrnls Commrttee

Publr( lnvestments Commrttee

No ofwomcn
rlected

0

1

4

5

2

2

6

4

t0

t6

Avarlablc slots
for nomrnatron

12

12

11

12

12

12

12

12

12

12

Male MPs

r 7 (1700)

10 (9196)

l0 (9lo'o)

ll (100"o)

9 (820o)

1l (100,,o)

r r (r 00ou)

I I (l00oo)

8 (7too)

8 (89%l

I0 (9loo)

9 (1009'0)

I I (l00uo)

10 (9lolo)

1l (100o'o)

Penod

I Parlrament

5"

7',

9'
10m

50

Toble 8: Women representotion in Parliamentaty committees
(1oth Pa ioment)

25

Tot.lMPt
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tl

t1

tl

]I
II

ll
9

I]
1l

Fcmale MPs

5 (23%)

1(9eo)

r (99o)

0 (0%)

2 (r 80,6)

0 (Oc/o)

0 (oqo)

0 (oeo)

3 \274,')

I (l I o/o)

r (9eb)

0 (oqo)

0 (0qo)

1(9Yo)

0 (oqo)
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Commrnca

LocalAuthontres dnd Funds Ac(ounts Commrtlee

Sudget Commrtreet

Commrttee on Delegaled Legrslat on

Commrtlee on Equal Opportunrtres

Commrttce on lmplcmenta(ron

House Broad(asttng Corporatton

Lrbrary Commrttee

Caler ng Commr ee

CDF Commrttee

Pro(edure and House Rule CommIlees

Select Commrttee on Revtew of Constrturlon

Posrtron

Mrn stert

Agsrstant Mrn sters

Permanent Searetar es

Drplomatrc Corps

J udges

ProvrnC al Commrs5tonets

Drstlcl fommrssronerS

Chrcfs

A5!r5tant Chrefs

Malc MPs

r r (r 00oo)

I4 (91'ol

8 (89"")

7 (78",,)

l0i9r.,
r0 (r00oo)

9 (90"r.)

9 (7so.)

r I (r 00oo)

l0 (83'h)

2r (7806)

Female MPs

0 (0"n)

1(79i,)

I (l r.o)

2 (22" 
")

r(90.)

0 (0oo)

I (10'',)

3 (2s'")

0 (0"/nl

2 (r 70o)

612290)

Tot.l

29

43

3l

40

65

8

11

2465

5619

TotalMPs

I]
t5

9

9

tl
t0

t0

t2

1l

12

27

Toble 9: Women reprcsentation in key govehment positions, 2OOs

l
4

6

ll
8

2

4l

225

Men

26

39

25

29

5l

8

69

2424

5194

90 of woman

l0

9

l9

28

12

l

I90 Srmrlarly, women's apporntment to htgh ranktnq pLrbl c of6ces rcmarned dtsmal
across the Commrssron's mandate pe od As of 2005, only 5 per cent of Cabrnet
Mrnrsters and I2 per cent of ludges were female poor representatton of women
n publrc ofllces has often led to the adoptron of gender-blrnd polrcres or the utrer

neglect of rssues partrcularly relevant to the wellberng ofwomen Forexample,the
malonty of La nd Dls pu te Tnbu nals are ma le domrnated, a fact that rna kes rt d rfficu lt
for women's rnterests rn land to be appropnately and suf6crently addressed A
female member of such a tnbunal spoke to the Commrssron rn Kakamega

lwrll talk,'!bout rssue5 of land lamamemberof atfibunal nlkolomanr Weareonlytwo
ladres rn the trrbunal When lget ca5es affectrng women lalways feel very sad because
there are erght men aga nrt two women In the board So, rt becomes very drfficult
to 5upporl a fellow woman because men Are more rn the t0bunal Our (oncerns are
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nol taken seflous by those men So, I am requestrng that the number of women be

rncreased rn the Land Drspute Tflbunal, 50 thal we can actually look afler the welfare of

other women There are trmes when a woman has a case and 5he needs to go to the 5l(e

We 6nd rt very drfficult because she must pay the members of the Land DrsputeTrrbunal

to vrsrt the Jhombo lf she does not have money to pay them, then they wlll never 90 to

the srte l( becornes almost rmpossrble for heI welfare to be taken lnlo conslderatron

50, when thrs ca5e goes lo court, rt t5 never addressed because 5he does not have (he

money (o h re a la,ryer or fael tate her wrlnesses to tes$fy on her behalf 50, 5he rs left

de5perate and she ends up losrng her land So, many women are losrng therr pleces of

land be(ause they cannol lransport wrlnes5es to court or get people to help them ln the

court process The other thrnq rs thal women are weak Even a wltness wants protectlon

because thr5 rs a very dangerous process for them Once 5he complarns about her land,

shc rs vLcwed as an enemy by lhe complalnant lf the complarndnt rs a nran and a wltness

rs a woman, rt rs usually,r brg problem for thrs partrcular woman 5he wrll face a lot

of challcnges from the communrty 5o, tt r5 rmportant to provrde Sccurrty or protect

wrrnesses so that they can talk freely wtthout berng rntrmrdated 5o, rf they do not have

proteclon for the wrtnesses, the wrtness wtll run away out of fear '"

Many [actors have rontflbuted to women'5 excluston tn publtc spaces of lnfluence

and decrsron makrng, chref amongst whrch are cultural notrons pertatntng to lhe

role and place ofwomen and men tn Soctety The tradtttonal presumptlon ln Kenya,

berng as rt rs a patflarchal socrety, ts that women are rncapable of or should not

take up leadershrp posrtrons Whrle men, on the one hand, are percetved as strong,

assertrve and dominant, women, on the other hand, are considered emotronal and

trmrd'"' As such they women are consrdered generally rll'surted for leadershrp

posrtrons Another notron flowrng from the patflarchal gtructure of Kenyan

communrrres rs that women are men's property lt follows therefore that leadershrp

rs unlrkely to be conferred on a people who are owned'" Moreover. women are

often grouped (ogether wrth and/or percetved as chtldren A wrtness tn Bungoma

at(flbuted the lack of women's representatton tn key leadershlp posltron to thls

notron - that women are chtldren - and added that posrtrons reserved for women

are always those that 6t well rn(o the socrety's descrtptron of gender roles

Wrth rega.d ro leadersh p, women are berng dtscrtmlnated because they are consldered

chrldren lf you wanl to v e foI a seal, you wrll be asked,'whal cdn a woman rell us? She

should be grven gurdan(e'lf there rs any seat berng vred for, lhe one we (an 9et rs the

posrtron ofTreasurer because they know women can take care of property The men

take the deosron-makLng posttlons "i

TJRC/HansardM,bmen s Heanng/Kakanrega/28 June 2011/p 21

N Kamau The value proposrlon lo women s leadershrp Perspecllves ol Kenyan wcmen parianrenlary and crvrc leaders

(2OO 3-20 O 7 ) rn N Ka ma u ( ed ) Pcrspecttves an gcDoer dscoorse Enhancntg *anteo s oohloal pathapaLon l20DA) 1 11
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192 Durrng the same hearrng, another wltness spoke about her expenence In the
context oI Kenya Unron of Post Prrma ry Educatron Teachers (KUppET)

The other thrng I wanl to touch on ts representatron ln KUppET For a long trme now, the
chances that women who try to vte as representattves tn KUppET rs lu st to be a treasurer,
meanrng that our me^ and all the regt have accepted that ll ts only the woman who (an

be trusted wlth money You are to!d that lf you want a post,lust try betng a treaturer,
but ncver would we be allowcd to tilkc the top seats lrke thaf one of the (hatrrrjan or the
organrs n9 sccretary A woman wrll not get such a (hancc yoU wtll b. blamed for manv
thrngs You wrll bc told that "5he ts getttng rnto polrtrcs or shc r5 sleoprng wrth all thcse
men " So, many bad rs5ue5 are heaped on us unttl wc JUst fold oursclves and we do not
know what to say and keep quret lt ts lrkc wc kcep askrng for favou15 So, thcy do us a

favour by gtvtng u5 the treasurer's Job There rs another post of gender representarve
whrch women wrll be gtven, but allthe other btgger posts are reserved for men ,r.

193 ln Hola, a wttness lamented the lack of women's representatlon rn the local
commLrnrty's councrl of elders whrch rs responsrble for makrng decrsrons relatrng
to a wrde range of rssues rncludtng those relattng to land ln her own words

ln the vrllages, lve have the Councrl of Elde rs called ,Gorzo" fley are the ones who create
and formulate laws on what wrll bc followed and how people wtll lve anc, rules an.l
cultures to be followed They u5e thrs to explarn how we should lrve However, as people
contrnue to be educated, oppressron (ontrnLres to add up The CoLrncrl oi Elders has no
woman representatrve who stts rn rt Every ThLrrsday, they meet and there rs no woman
rnvolved rn thrs meet ng The only way we are rnvolved rs vrhen we are told Io contflhute
money when there rs a problem That Councrl of Elders dtstnbutes parcels of land and
women are not tnvolved Thrs thtng hurts me and lthrnk tt ls the government whrch rs

oppressrng us because tt should help us rn such srtUatrons lFyour husband dtes and
you are left a wrdow, yqu do not go to the Counctl of Elders to I sten to what thev wrlt
decrde ' '

t94 A com parable concern was rarsed rn Ka]tado where a wrtness drew a nexus between
the femrnrsalon of poverty among the Maasar communrty and the exclusron of
women rn decrsron makrng processes

I want to talk about decrsron-makrng mechanrsm rn the Maasar communtty We are not
part of the decrsron-malrng process When a .ow js sold thc women ,lre left behrnd and
they cannot ask queslrons They do not have qhts lo qucstron I want to know why I

cannot be rnvolved tn decrsron-maIrng ln my oy,,n hoLrse Why can I nol bc tnvolvecj tn
the sellrng of landT The reason why KaJtado t5 poor ts because women are not rnvolved
rn decr5ron-makrnq'on

194 I"CC Llansa'd^/1/ore- s Hea. 19.B-ngora,q . L, ) 201 I o q
'95 -JRr^ ransardt orers{ee.-9s.t-ota 1l..aluary20-2.p r
'1,5 Jac/lansardli,b-e- c Jea.,rq.ra. aoo Ile-20,r r I.

79



195 ln Bungoma a wrtness descrrbed (he srtuatron among the Bukusu

lf you look at decsron makrng posrtrons, you wrll 6nd that a woman rs very far away

I wdnt to thdnk the Kalenlrn communrly where when you are golng to re(elve dowry,

women have a say rn bargatntng n the dowry negotlatlons However, thls ls prohlbl(ed

rn the Eukusu communrty You ,ust remaln ln the kllchen and you have no way of

makrng decrsrons even on thtnqs that conce.n you Youlust sll there llke yesterday For

how long are we gorng to contrnue srttrngT Bukusu women have been srlenced by the

(ommunlty '''

196 Drscrrrnrnatron agarnst wonten and thelr exclusron ln de(lslon-maklng proceSses

rs also rampanr and sanc(toned ln rellglous lnstltutlons For many, leadershtp

posrtrons rn these tnstrtutlonS are the excluslve reserve of men on excluslon

of women rn relrglous rnstrtutrons, the story of Evelyn Chole who spoke to rhe

Commrssron rn Krtale ls lnstructtve A vlctlm of the 199,l ethnlc clashes ln Trans

Nzora, dunng wh rch her husband was krlled, Chole lorned a local pastors'fellowshrp

but she was later rnsprred to form a women's lobby group after she reallsed that

wornen's rssues were rarely drscussed or glven prlorlty rn Ihe pastors'fellowshlP

Afterwards, the pastors u5ually had fellowshlps and there were old men rn that fellowshrp

One day, I was lu5t passlng and I saw them slttlng there talkrng about a cerlaln woman

who had a problem I saw that rt was odd to speak about a woman and they were all

men 5o I de(ded to lorn lhem I asked them why there were no other women and

they told rne to 5rt there { lThat rs when the NCCK came to the ground and found the

pastor's fellowshtp That pastor's fellowshrp started deahng wrth drfferent rssues That

rs when I found out that I was the only woman ln that fellowshlp After three years ln

the fellowshrp, I 5aw that the men were only deallng wrth lssues about men They dld

nol drscuss women lssues One day, a woman came and nobody wa5 addresslng her

rssues and that ts when we founded a group called RurolWofien Bo5e Lnk and I am the

Charrperson of that group That rs where we drscu5s women i55ues'"

197. Apart from cultural no(tons and tradtttons, there are many other factors that

have hrstoncally tmpeded women from ascendrng to posrtlons of leadershtp and

power, especrally tn the polltrcal arena. Flrstly' lhe fi rst-pa st-the- pos t (wrnner-

take-all) electoral system has tradrtronally made rt drfficult for women to make

rt to parlrament. As women are generally rn a dtsadvantaged posltlon ln soclety,

therr competrtrveness and chances of wtnnrng ln a flrst-past-the post system ls

rmpeded As such, deliberate affirmatrve actlon measures must be taken to ensure

suffrcrent numbers of women aIe elected or nomlnated lnto parllament Durrng

the rnandate pertod, efforrs to rncrease women's quota ln parllament dld not yleld

197
1E8
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much ln Apfll I997, an aflSrmatrve actton btll to tncrease women's partropatton
rn parlrament and local authorttes was defeated rn parlrament The brll had been
sponsored by a female member of parlrament, Phoebc Asryo lnstead, through the
lnter-Partres Parlramentary Group (IPPG), rt was agreed that gender equrty would
be consrdered by polrtrcal partres tn nomrnatrng lndrvrduals rnto parlrament The
result was that four women were nomtnated rnto parltament followrng the 1997

General Electrons Another aff rmatrve actron brll, sponsored by a female member
of parlrament, Beth Mugo, was rntroduced rn parlrament rn 2000 Thrs brll suffered
a srmrlar fate as the one rntroduCed tn 1997

198 Secondly, many women who asprre to be leaders lack the reqursrte resources to
undertake polrtrcal campargns ln Kenya, as rs tn mos( parts of Afnca, matenal
resources play a srgnrFcant role tn electrve polrtrcs Often, polrtrcrans hand out
cash or other mate als goodres tn order to solrcrt votes Those wtth huge sums of
money get the most votes Yet, mateflal resources arc tradtttonally tn the hands
of or controlled by men ln thts scheme of thrngs, women are always unable to
compete mateflally wrth thetr male counterparts

199 Thrrdly, women who contest for polrtrcal posrtrons have tradrttonally been sublecred
to vtolence or threat of tt, Accordtng to Kenya Human Rrghts Commrssron 'vrolence
and other forms of drscrrmrnatton agatnst women, tn the context of electtons, are
acts perpetrated by men agatnst women wrth the atm of devalurng, demeanrng
and de-humanrzrng them and thetr specrfic rdenttty as women so as to promote
mens domrnance rn electoral polrttcs thereby rnfluenc ng electoral chorces and
outcomes'r"" Vrolence agatnst women d uflng electtons has tradttronally been carfled
out to rntlmrdate them to v4thdraw (hetr candtdature or refrarn from supporttng
a partrcular candrdate ln 2007, for tnstance, Flora lgokr Tera, a parlramentary
candrdate for the North lmenlr Constrtuency, was physrcally assaulted and sublected
to rnhuman and degradrng treatment by a gang of men who warned her agarnst
vyrng for the posttron.)0! She was forced to swallow human faecal matter whrch
had been mtxed wrth her harr whrch had been shaved from her head r0' Another
woman asprrant for a parlramentary seat, Ofle Rogo Mandult, was hosprtahsed after
she sustarned rnlufles tn elecrton-related vtolence rn Narrobr ;cr Kenya Human Rrghts
Commrssron documented the followrng cases of vrolence agatnst women du nng the
2007 General Electrons.,or

1gg Kenya HLrnan Rrghts Cohmrssron Volatrnq the vole Areport of the 2007 Gene.a Etecto.s(2008)lto
200 DOkumu (Re)confgurng gender,base,j elcclor.t v otence as pottr€ rape i Ka.nau (n aacve) 77 80
201 is above
202 As above
203 Kenya Human nrghls Commrss,on (n 200 above) 30,31
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On 6 O(tober 2007, Asha hussern was vrolently atlacked as she returned to her

home rn Dandora after a polrtrcal rally rn Nakuru Asha sard rt was about 9 pm

when she alrghted from a publrc servtce vehtcle tn Dandora Stnce tt was farrly

late ln the evenrng, she chose to htre the servtces of a guard to walk her home

Just a few metres to her home, she was suddenly surrounded by a group of

unrdentrfied young men wreldtng machetes and olher weapons rncludtng

an AK-47 Sensrng danger, the guard ran away leavrng her alone The gang

proceeded to assault her whrle one member pornted a 9un at her warnrng

her agarnst vyrng for the seat Apart from the beatrngs, Asha satd, the gang

rnsulted her, questrontng her moraltty They conttnued to torture her untll she

agreed to denounce her polrtrcal ambttrons

Or) the 28 October 2OO7 at Kranyaga Town, Gtchugu Constrtuency, the DP

asprrant for Kabare ward,.leremtah Getert allegedly warned people agarnst

electrng women as they wrll do nothtng apart from looktng for men Allegedly

referflng to Martha Karua, (he asprrant asked,'We elected her when she was a

Mrs Now she rs a Mtss How many people agree that she should now go and

marry?'

On 16 October, 2oo7 at Krbera Prrmary School rn Langata conslrtuency, one

asprrant sard, 'Wanowoke endem mkoptke'(Women go and cook) 'tokent

omo tutoworope' (go away or else we shall rape you) Thts made all the women

run away The reason for the tnttmtdatton was because they were supportlng

asprra nt opete-opete

On 16 November 2007 at Dandora Secondary School Enlbakasr Constrtuency,

Asha Alr was assaulted when a tonfltct arose between the supporters of

Ferdrnand Wartrtu and her supporters

On I6 November 2OO7 at Dandora Secondary School Embakast Constrtuency

dunng the par(y nomtnattons, asplrant Jeclnta Mwanql was dlscrlmrnated

agalnst at Dandora Area Two. They sard,'People of Dandora cannot vote for a

woman' 5ome aske d her,'Umeptkto bwano moloyo wewe) ODltt st yo waktkuyu'

(Have you cooked for your husband you harlot? ODM does not belong to the

Krkuyu) She was abused, tnttmtdated and threatened,

On l6 November 2oo7 rn Narok North Constttuency, Farzah Mohammed was

harassed by a polrce officer and barred from enterrng a stadrum to campargn.

Her rdentrty was also questroned by those that were guardlng the entrance to

the stadrum because she was a Musltm

On 16 November 2007 rn Uasrn - Grshu rn Eldoret South Constttuency tt ts

alleged that campargners of Julrus Sang sard that other asplrants'are threves
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and are very rmmoral'Alleged supporters of Davrd Koros hurled rnsults on
Pens Jepchumba sayrng'They cannot be led by unctrcumcrsed wornen "

On I6 November 2007 hate speech dtrected at women was Crculated vra SMS

For example 'Why you should be rn ODMI ODM women scream YAWA, yawa,
YAWA, rn prarse of NYUNDO whrle men rn PNU are busy tellrng therr wrves to
PANUA rlr kazt rendelee Women rn ODN4-K are so wet that therr men keep askrng
WAPIWIPERI'

200 The Commrssron heard srmrlar horrrfyrng and chrllrng accounts from scores of
women durrng rrs hearrngs Dorothy Cherop, for rnstance, narrated how, desprte
the backrng of communrty elders, she was threatened wrth vtolence when she
vred for the posttlon of councrllor rn Krnyoro Ward rn Trans Nzora, Not only was she
threatened wrth vtolence but her two sons were polsoned, one of whom dred as a
result of the porson rng

Dunng campargns n 2007, I was vrarned agarnsl vyrng I reported lhe thrcats to the
polrce statron but no actron was taken I was q ven a two weeks,nottce to gtve thern
Ksh 50 000 or they would krll my chrldren tn thc 6rst two week!, they porsoned my
firsl born I I Alrtcr thcy pol5()ncd my frrst born I ran away and lefl my chrldren rn thc
homestead We lrved for seven days tn the hosprtal wrth my porsoned son and he gor
better My second born was rn Eldoret They l,ollowed my se(ond born at s(hool They
used somebody to porson hrm and he dred rn school rG

201 Her supporters, marnly women, were also threatened wtth forceful evtctton They
were warned that rf they supported or voted for her they would be evrcted from
therr homes

Women who wanted to vote for me were threatened by men We were j i cand dates
The elders w.tnted educated people Eleven o[ us had attarned Form Four educatron
Afler vettrng, rhey decrded on me However, the yourh prolested sayrng that they
could not be led by a woman They formed another team Electrons drd not happen tn

lhe gra5sroots There was war Elders met agarn and advrsed me to seek a trcket lrom
another party I went to Natrobr and secured a (ertrh.ate of ODlt/ Kenya I vred on lhat
party The elders sard that even rf I had gone to another party, they wanted me to lead
them However, two weeks be[ore the electtons there were lhreats There was somethrng
called Nyumho Kumt and they told us about the procedure They warned other women
nol to vore for me or they wrll be evtcted the next day ),'

)o) ln Krtur, another woman seekrng an electtve post dufl ng the 2OO7 General Electtons
was vrolentiy attacked at her home where she was ga ng raped rn the presence of her
husband

20.
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On 17 March 2OO7 people attacked us at nrghl I was wlth my husband and my chrldren

There was a lot of lrght rn the house all over a sudden We do not have electrlclty ln the

hou5e lvly hu5band woke me up becau5e he thought they are poll(e Eefore long, our

wrndows were sma5hed and they called out my name I drd not answer because I was

rn shock My husband asked them whether (hey want money, They sald that they had

come ro krll [me] He asked Ihern why they want to krll me and they sard that [l was]

troublrng men lwondered whrch men lwas troublrng They asked me why I want to be

a co!ncrllor and yet lam employed llold them that rI r5 not me bu( Ihe people want me

ro be a leader ltold them that ldrd not want rI because lam comfortable where lam

They started cuttrng Ihe gnlls on the wtndow i,4y husband gave them the money ln the

House At tlrat trme we were sellrng darry mtlk and a shop It was on a Sunday and so we

had nor taken the money to the bank He gave them the money They took my golden

watch whrch lhad been grven by a whrte colleague I knew that they knew me because

they asked for that golden watch one of them shot at me wlth an arrow The Jrtow

went through the wall and the mark rs st rll there even today They asked for my handbag

and I qave them One of them suggested that they leave becau5e I was not proud Then

another one osked wha! they are gorng lo say That ls when I realrsed that they had been

sent They managed Io enter the bedroom and sald that they wanted to klll me lwent

near the cross and prayed Onc of them came and klcked me and I fell down Even up to

roday Iam strll affecled They beat me and raped me "

203 ln Kakamega lhe Commtsston heard the story of anolher lvoman polltlcal asplrant

whose vehrcles were destroyed as part of a vtolent scheme to scuttle her campalgn rJ7

ln Mt Elgon, a woman asprrant descrrbed to the Commrsston how she lost her teeth

after she was brutally beaten to dlscourage her from vytnq for a polrtrcal seat "'

204 Although they routrnely face physrcal vtolence, as the examples above show, rt rs

notable that much of the vtolence that women expelrence rn the Pollllcal arena rs

psychologrcaland verbal Women who vre for polttrcal posrtrons are often subje(ted

to name-callrng, rn(ludrng that they are'prostttutes' or'spotlers' Sometrmes these

abuses oflgrnate from close relattves A female Parllamentary candtdate descrrbed

her expeflence to the Commtsston

ln 2007, I deqded reslgn from teachlng and go lnto polllrcs lcontested for Mwlngl NorIh

parlramenlary seat To add salt Io nlury, the same father-rn-law who had drsowned me

and rnsrsted thdl I must be nherlted, dlsowned me at a campargn tally He sard that he

could not be a father to such d mJd woman That was a blg blow to me because that

was where lwas borl\, where lwas marrled and where lllved lt affe(ted my calldldalure

so rn uch "'

206
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205 ln conclusron, rt rs rmportant to apprecrate (hat rhe 2010 Constrtutron of Kenya

contarns a numberof measures and mechanrsms armed at redressrng the hrstofl cal

exclusron of women tn parltament, These rnclude the requtrement that'no more
than two-th rrd s of the members of electrve bod res shall be of the same g ender",.
and the creatron of 47 electrve posts for county woman representalrves )"

TJRC.Hansardtwomen's HcznnglMachakos/25 Novcmbet 2011 /p, 26

Srnce we got lndependen(e rn 1963 to date, women are strll suffe ng I want to talk about
the problems that we are expe enctng as women tn polttt(s and leadershtp Women tn Ukambanl
are suffenng rn terms of polttt(s and leadershrp Currently. we have a Constrtutton thal grves us
the flght lo parttcrpale However, there are trmes when our rdeas are not (onstdered 1n any
way Sometrmes we have our voting cards hrdden so that we cannot vote as women 50, we
do not have the freedom of vorrng for lhe leaders,,ve want Mo5t ladre5 here arp born leaders
Howevcr, \ /e a re not grven opporlunlty to Drove oursclves bccause of (hurche5 and our culture
We are geen as people who should lust slay rn our houses Io qrve brrth, (ook and take care of
our homes When t comes to vottng, especrally now when rve are gorng For elcc(rons rn 2012,
when a woman comes forth to seek for any polrttcal 5eat, we do not have peace because elders
lrom lJkambanr are sent to us to advtse us agatnst the rdea lf you are not marned, you are not
allowed to lead or seek any pol tt(al seat Other people are 5ent to break our meettng5 and rt
be(ome5 drffrcult for us to campargn Other ttmes, old women wrll be sent to make no se and
drsrupt the meettng

When we are askrng [or votes rn Ukambanr as women, our secu ty rs not guaranteed
Dufing electrons, women move from therr houses to nerghbour's houses becaLrse men wrll
he hrred to come and atta(k you n your house Other trme5, the pollttcalpa.tre5 do not allow
women lo partrcrpate n the party nomlnatron There ts a lot of co uptton Most of lhe ltmes,
women do not belong to any polrttcal party When nomrnat ons are done, there rr a lot oI
corruplron that makes rt dtfficull for women to be nomlnaled The polrtrcal parttes do nol
accept us We cannot be allowed to be together wrth other people rn the parly However, we
are gralefulfor the new Conslttutron WomentnUkambant need a lot ofeducatton to know
what s rn the Con5t rulon Thts wrll help tho!e who have the (allrnq of pol tr(s to come fo(h
and seek electrve postttons We must educate them on thetr nghts When decrsrons are made
by commrttees rn the markets, we are never rncluded Generally, women kom Ukambant are
left behrnd When they show a brt of lnteresl rn polrtrcs, they are called names lrke prosttfute5,
sporlers and so forth Somettmes we are ac(used of lack of re5pect for our men and berng
over-ambrtrous
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Women and Conflict

206 Women are hardly found on battleFronts ln fact, because of thetr ltmtted presence

rn publrc spaces of rnfluence, they are only margrnally, rf at all, engaged rn the

polrtrcs and rssues that spark conflrct Yet, almost wrthout exceptron, they bear the

greates( brunt of conflrct As observed rn the BeUrng Platform for Actron,'whLle

ent re communrtres suffer the consequences of armed confltct and terrorlsm,

women and grrls are partrcularly affected because of thetr status tn soclety and

therr sex'' 'Accordrng to a study conducted by the lnternattonal Commrttee ofthe
Red Cross

Armed conflrcts greatly affecl the ltves of women and can completely change therr

role ln the fa mlly, Ihe commu ntty and the "publrc" domarn Thts ts normally unplanned

The breakdown or drsrntegralron of famrly and communlly networks forces women

to assume new roles Armed confltcts have crealed large numbers of female-headed

households where the men have been conscnpted, detalned, dlsplaced, have

drsappeared or are dead women tnvanably have to bear greater responslbllrty for

therr chrldren and therr elderly relattves - and often the wrder communlty - when

Ihe men rn the fam,ly have gone The very fact that many of the men folk are absent

often herghtens the rnsecurrty and danger for the wornen and chrldren left behrnd,

and dccelerates the breakdown of (he tradrtronal proleclron and support me(hanlsms

upon whrch the com mu nrty - espec Jlly women - have ptevrously relred-"

2ol ln recent conflrcts, because of therr sex and the fact that they are often vrewed as

symbolrc bearers of cultural and ethntc tdenttty, women have tncreastngly become

the 5pecrhc target of vrolence, especrally sexual vtolence ln partlcular, sexual and

gender based vrolence agarnst women has become a tool of war ln the 1994

Rwandan genocrde sexual vtolence was the rule and lts absence the exceptlon 7''

Rwandan women, partrcularly of Tutsr ethnlc orlgln, were sublected to sexual

vrolence on a massrve scale 1" lt rs es(tmated that between 250 000 to 500 000

women were sexually vrolated durtng the genoctde r'" Many were 'rndrvrdually

raped, gang-raped, raped wrth oblects such as sharpened sttcks or gun barrels,

held rn sexual slavery (etther collectrvely or through forced "marrtage") or sexually

mutrlated':'

212 Berjrng Pladcrnr lorActon
2 1 3 lnlernalron al C ommrnee ol lhe Red C ros s yyom en lzcng rvat ICRC sludy an lhc fipzcl of arntcd conltcl on *omen 12

21a Repotl on lhe snualtan o[ humzn nghls ] Rwanda subnttled by w Rene Deg -Scgut Sp.cal R2pponcu. ol lhe

Conmsson o Hunan Rtghts UN ooc E/CN 4/1995/68 (1996) 7

215 Hur.an rghls hhlch Sl,aller?d rves Seruei vrclence dunng ihe Rwzndzn Genaade and ls afietnalh (1996) 2
Sea a/so Repod c/ ll,e Speclal Rappodcu on vnlence agan wamen 1s corsaquances submtncd by lls Radhtka

Coanataswany A.Jdendun repad ol the m$san to Rwanda on lhe tssues o[ vrolerca aqarrsl wanen tn slual]ons al
arnled can{hcl UN Doc E/CN 1,1998/54,Add l(1998)

216 Repan on the st!!atrn al hum.n ngh$ n Rwanda subnfied b't W Rene Degn Segu Speaal Rappodeut ot lhe

CommssononHurnanRtghtsunderp.Ggrcph20alResolultonS3/1ol25Mal1994E]CN1,1996/68(1996)para16
217 Hlman R ghls \\btch (n 216 above) 2
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208. ln the l1-year civil war that rocked Sierra l-eone from l99t to 2002, all the armed
factions in the confli(t, subjected women a ncl girls to a mUltiplicity of sexua I violence
including rape, sexual slavery and forced pregnancy.r,F A parti(ularly qruesome form
of gender-based violence against women emerged during the conflict. The Sierra
Leone Truth and Reconciliation Commission observed that,'iwlhat is particularly
repugna nt ls that ma ny pregna nt women had their stomach d isem bowelled because
members of the armed forces wanted to place b€ts as to the gender of the unborn
babyiT't Disembowelment has also been reported in tlre conflict in Darfur in the
5udan,)'0 where government and Janjaweed militia forces frequently used rape as

a tactic of war,))' the evidence of which has been described as'unmistakable and
overwhelm inqi2:r

209. ln the Democratic Republic of Congo, hundreds of thousands of women and girls
were raped or otherwise sexually violated from 1996 when civil war first broke
out in the country. The scale and brutality of the violence is unpre(edented.)r, ln
Guinea, the lnternational Commission of lnquiry mandated to establish the facts and

2 I 8 S re rra L eon e TrLrth a nd Recon c |a lron Wlness I o !ruth Reootl ol lhe Sn."ra Leane fwth and Recanctlt anon Canntss,rn
vol 3B (200a) 136

219 As above 154

220 Am.esly lnternallonal Dadtr Rape as a tiaaI/.. clr.,rr Serual v,oienae rndrs L^arseql,erces (200ti 1i
221 See Repod ol lhe lnternahohat Comnltsslon ot tnQUtry on Dadtn to the Ltntett Natons Se.]etary Ge.erat e1A, 87-g4
222 J ,y',€qneI The syslemal c use oi rape as e lool oi tlar rn OalL,/ A bluerr.l lor nlernal.nat war aires prosecrtrons

i2005'20C6) 37 Georgerov/n Jcurhat at tnlenatcnatLav 193 1lA
223 ln200T.rormerUNSpecralEnvoylorAlDSrnAfnceobservedlhal lllhere rs no prccedenttor lhe nsensate bruta[ly o{ the

wa. on wom€n In Congo. The wodd has never dealt w(h such a lwrsted and b lsle. no phencmenon aucted n U/Watabr
Sexlalvolence rncreasrng ,n Democral,c Republc ot Congo (2008) 37 ihe Lancel 15.
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crrcumstances of the events of 28 September 2009 durrng whtch ctvtltan protesters

were attacked by government secuflty for(es, found that'109 females, rncludrng

a number of mrnors, were vrctrms of rape and other forms of sexual vtolence'rr'

The Commrssron also found that women were abducted and held as sex slaves by

qovernment secunty forces,'?r5

210 ln Kenya, women have always been the subJect of vrolent attacks durrng conflrcts

The range of vrotatrons whrch women expertence durtng confltcts tncludes ktllrngs,

torture, rnhuman and degradtng treatment, sexual vlolence and mutllatlons ln

the subsectrons (hat follow, the chapter looks rnto how three selected episodes of

generalrsed vrolence affected women, These are Mau Mau, Mt Elgon conflrct and

2007/2008 PEV.

Women and the Mau Mau war

211 Women played a crucral role rn Kenya's fight for freedom from colonralrsm They

were engaged rn the Mau Mau war rn valrous ways "uThey supplred food on a darly

basrs to members of Mau Mau operatrng deep wtthtn the forests. Some women

were slatroned rn the forests where they served as cooks They also served as sptes

a nd were rnstrumental rn relayrng rnformatron from the forests to operatives of Mau

Mau on the outsrde Other women were tnvolved tn smu99lln9 letters lnto and out

of detentron camps For rnstance, tn her book on women and Mau Mau,'i)/ Muthonl

Lrkrmanr narrates the story of a woman who helped expose to the outslde world

Ihe worsenrng health and sanrtatton condltlon rn Mltaboonl Detentton Camp tn

Coast Provrnce She drd th rs by smugglrng letters out of the derentron camp These

letters would subsequently be sent to the Bntrsh Colonral Offrce rn England and to

newspaper outlets At a personal level, Muthonr was marrted to a I\4asaal medlcal

doctor who was trusted by the colonral admrnrstlatron, and as such, she was often

allowed to enter detentron camps 5he used thrs opportunrty to pass letters to and

from detentron cam ps r2B

212 Other women, lrke Rosemary Wanltru who testtfied before the Commtsston Ln

rls women's heaflng rn Narrobt, were tnvolved tn the regrstrallon of Mau Mau

members "' Others were acttvely tnvolved rn the war Janrce Muthange Ndwrga

221 Repot ol the lntematohal Camnssron ol h)qutry natrclaled lo eslabhsh lhe lacls and ctrcunslances ol lhe evenls of 28

Septetnbe,2009 n Gutnca S'2009'693 para 93

225 As above
226 See P Kugirru Tralblazer Ereakrng through rn Kenya (2008)32 nolng lhal women were also rnvolved rn many drfrerenl

ways One of these wz s in en sunng adeqlral! su pp[es ol lood for llrose Mau Ma u who lrere stal oned rn lhe lorest Some

women coo[ed looo ca,ly lor the l]ghters otner lvomen woLrlo deLverlood regularly lo se:rciMau Ma! lrrdeoulsorlo pck-

up porfll

227 M L rkrrna nr Passboo A nunbetF4/92? Wonlen andMatMsr)n Kenya 119981

226 L x,nrar, ,1 zlu aLove) 125

229 TJRC Bansdrdr!\onreI s Hedr Ig/NarroD,21 ieu$ry 2012tP 11
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was rnvolved rn the war at a great pnce She narrated her expeflence to the
Commrssron at rts sttttng tn Embu

We stayed there. foughl and laced very many problems We had problems wrth eatrng

because we were berng chased away We used to e,rt unflpe bananas, r.tw (assava and

sugarcane when we got rt We would go hungry when we drd not get food We u5ed

to be rarned on because we d d not havp a house We stayed under the trees Whcn

aeroplanes came to drop Ihesc 6ghlers, wc used lo hrdc Undcr the trccs and the oncs
whtch had holes We used to lrve tn those holes We could not get out of the holes for
fear of berng spotted We foughl, 166 r_l p 6rd down I had a problem wllh my body I was
shot wrth a bullet and rt rs rn my body Another bullet pa5sed through my knee whrle
the olher one went through rr]y thrgh That r5 why I pralse God and I say God lovej me
becaLrse that bullet could have krlled me God helped me and tdrd nor dre there Well
wrshers helped me and look me to Embu Hospttal twas treated but the bullet could not
be removed I wa5 taken to Klnq George Hospltaland that ts where rt was removed I was

operated on my leg A metal was pu! tn my leq and the xray shows that rt rs sttll there
When I was taken to Kenyatta Hospttal, I was detatned and taken lo Kamtt I stayed there
and after some trme, lwas released ll parns me a lol and when lremember what Ihave
gone through, lcry 210

213 lndeed, it rs argued that wrthout the role of women rn the Mau Mau war, nothrng
could have been ach reved

Wrthout women's (ontflbuttons rn hrdrng and feedrng the freedom 69hters, nothtng
could have been achreved lt wa5 the women who transporled arms and food to the
forest edge lt was the women who steered loyalrsts tnto the 69hters'traps, rt was the
women, even prostrtutes, who stole guns and bullels from those fightrng thell brothers
And rt was lhe women who spted for the freedom fighters The ivomen as much as the
men hazarded therr lrves to ga tn back a country r"
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Excerpt from M Lrkrmanr Passbook numbcr F 17927' women .nd M?u Mau

n Kenya 11998).

Srnce the brtter struqgle for Kenya's rndependence began our women folk have fought

alongsrde men all along and even rn the rndependent Kenya they have and are strll are, playrng

averyvrtal role rn the burldrng of thenatron Most hrstonan5 tend to forget or rgnore the role

whrch they play Bur lrsten to thr5

"You take my dress and grve me your Irousers You men are cowards What are you wartrng

forT Our leader r5 there Let's get h m" Tho5e were the words of Mary Nyanlrru, from Werthaga,

tn lo(atlon 10 of Murang'a Drstflct, ln Kenya rn the 1920s, challengrng the men outsrde the

Krngsway Polr(e Statron rn Narrobr to demand the release of Harry Thukr-r The women In (he

crowd cheered her and they all 5urged forward untrl the bayonets and nfles were prrcktng thetr

throals when the fr(ng 5tarted, Mary Nyanlrru, the brave mother, was the fllst to dre

ll rs no longer a secret that women played a crucral role rn lhe folest and undergorng

tremendous hardshrp to rear thell fatherless famtlres tn the vrllages

The colonral autho0tres recognrsed the power of the women of Kenya One of thenr

observed, 'Wrves have rn many case5 persuaded therr husbands to take the oalh and are often

very mrlrtant"

Mary Nyanlrru s death rn the 1920 5 wa5n'I the begrnnrng of women's rnvolvement rn the

slruggle to free our country BuI rt drd mark a decrsrve pornt rn the pol(rcal educatron of the

people, where both men and women wtlltngly and courageously dred a5 that rherr beloved

country mrght be free

After therr rnen folk left, erther for the forest or taken rnto detentron, many women were

left to fend for themselve5 rn the rural areas Llfe was far from easy wtth lhe chrontc shortaqe of

food that threatened Ihe very exr5tence of those who dtd not 5upport lhe colonrahsts But worse

than the suffenngs from lack of food, M/as the brutairty they had to endure from the colontalrtt5

and therr 5ervant5

Sexual abuse was one oF the tools used to oppres5 Kenyan women Bul they bravely refused

to su(cumb to the advances made by the'loyalrsts" or "home guards' ThLs constancy ts all the

more stnkrng rn that few women were sure !/hether thetr husbands or lovers would ever come

back alrve and wrth rherr manhood slrll rntact Many rumours were ctrculated Io try and break

therr sprrrts and betray those they loved

Women had to rarse the r chrldren, educalrng them about lhe lruth concernrng rhe

struggle They also puI themselves rn danger to steal guns and ammunrtron and drugs for the

forest freedom I ghters There were many rnstan(e5 when lhey had to krll the enemy to ge( to
(he precrous supplres Women n5ked therr lrves takrng news and food rnlo the forest and therr

mr55rons helped to encourage those who struggled

Some women who went to the forest carryrng food, arms or rnforrnatron refused to go

back They (hose nstead to frght alongsrde the men At frrst, they were not accepted As one

former freedom frghter admrt5, he at first thought thal to feed and defend women- as though
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they could not defend themielve5'wa5 unnecessary Women were gtven the same domesttc
tasks they were to do at home Some women accepted the role assrgned to them As one of
them says "lt seemed to me lhat the leaders cons dered thrr as part of the women's duty ln
gocrety" She went on to say that she accepted that the role rn order to be of servrce to her
people

It drdn't take them long, however, to drscover that women were Just good tn the battle as

fien The foresl rules were thereaf(er amended so that every g rl or woman was to be regarded
as a regular who could get ranks, up to that oI colonel, dependrng on her acttvttres ln the baftle
Many u/omen forest freedom frghters drstrngurshed themselves and proved thernselves the
equals of men One of them, l!4uthonr became Marshal General

When they were captured, women had to suffer worse rndrgnrlre5 than men ln Kamrt
Prrson, whrch wrll long be remembered as the place where Freld Ma15hall Krm,tthr was exe(uted
and burred, women detarnees underwent untold ho(ors Many who pa55ed through tt would
rather forgel about those nrghtmarrsh days and ntghts b(rt among5t all oI them, the memofies
strll lrnger Mama Ngrna Kenyatta, Mukaml Klrnatht, Rebecca Nierr and phrsrlla Wambakt are
some of those who passed through there, to mentton lust a few

Many women became barren through lhe tortures that they underwent irany of thesc
women, who hved th rough therr detentron ar Kamttr Pllson, walk through lrfe as ghosts of therr
former selves, lonely haunted and shunned by thell more fortunate s sters who etther suffered
less or drdn't suffer at all And yet from ther suffenng and therr barrenness sprang the flower
and frurt of freedom [or all the people of Kenya whtch ts one oF the glFts that the women f]ghters
have grven to all the qenerattons who wrll lve tn free land

8ut not all women were supporttve of or belteved tn Mau Mau's cause Wr|ttng
on the role of Krkuyu women, for example, lM Kaflukr wrote that some women
for varrous reasons, etther collaborated wtth or were sympathrscrs of the colonral
admrnrstratton

)14

212 JM kafi|lr Mru Mau deta nee (19S3) 30

There rs no doubt that n nety per cent of the women of the Krkuyu tlbe sUpported the
fight for freedom and rndependencc wrth thcrr mrnds, ther bodrcs and lherr souls ll r5

also false to th nk that rhrs support was confined to a few cducatcd leaders Secondly,
durrng the early days of the Emergen(y the large malorrty of the women came to support
the movement that was betng fldrculed as'^,4au l,,4au'Wtth the arrest oflomo Kenyatta
they realrsed that peaceful means of achrevrng therr arms had fatled and they accepted
thc alternatrvc of vrolcnce fully realrsrng thc suffenng rt !,vould bflng on all of them At
the 5ame trme there were a few women who supported the governmenl - some, for
example, bul not all of the wrves of the Home Guards. cerlarn Ch gtran women who las
was also true of some men) genurnely valued therr love of God htgher than therr love of
country, and others who had personal motrves 'r'

9I



1f.J

215 ln general, women suffered untold atrocrtres, regardless of whrch factron of the

conflrct they supported As rs reflected rn the story Iold by Wangan Maathar, Nobel

Peace Pnze wrnner, the entrre pelrod durrng whrch the Mau Mau war was actrve

was generally a traumalrc penod for grrls and women At (he herght of the confl ct,

especrally duflng the emergency years (1952-1957) an entrre communrty would be

collectrvely punrshed by the colonral admrnrstratron when rt was suspected that

some among them were members of the Mau Mau movement. Forced communal

labour that was rnstrtuted durrng rhat perrod d r s proportro nately targeted and

affected women who had been left behrnd rn the vrllages followrng the confinement

of the malorrty of men rn detentron camps Ltktmant descrtbes the expertence of

women dun ng thrs trme

Durrng rhe emergency, the colonlal governmenl rnstrtuted a programme of forced

communal labour for the people left rn the vrllages Dunng communal labour prolecls

new roads were burlt, provrdrng access to temote vrllages so that the Home Guards could

easlly dflvc lhere for emergency opelalrons And wrth many men rn the fore5t, and other5

ll] prson or detenlron aamps, the malofity of tho5e forced to labour were women I ]

Women and the few men left would be forced out to work very early rn the mornrng,

before rhey had even grven rherr chrldren breakfast I I At forced communal work, people

stayed there hungry all day long and had no trme to attend to the[ gardens where they

got therr food Nerther drd they have ttme to care fot thetr caltle and goats; chrldren were

left unattended ln many cases such communal \ryork was followed by a curfew:rl

2t6 5peakrng before the Commrssron, Rosemary Wan;rru recalled

We were rn a vrllage We had been surrounded rn the vlllage They used to wake u5 up

at 3 00 a m to go and work on therr land Anyone who was there then know5 what lam

talkrng about We would gel food at 7 00 a rn and then they would lock us up agarn rn the

vrllage I was one of rhe Mau Mau 69hter5 I am the one \^/ho regrstered former Mau Mau

6qhtcrs rn our area "'

217 ln addrtron, women were delrberate targets of vtolence Contrary to popular

assumptrons, vrolence was meted out agatnst women not only by agents of the

colonral admrnrstratron (rncludrng soldrers, polrce ofhcers and Home Guards) but

also by members of Mau Mau. Sexual vrolence was by far the most common vtolence

agarnst women Brrtrsh soldrers, polrcemen and Home Guards were responstble for

rnexplrcable acts of sexual vtolence

when lhe Mau Mau war was gorng on, women were vrolated a lot by the colonral soldrers

Women were beaten and raped BaIons were rnserted tnto therr p(vate parts Do you hear

thatT ldo not know rl yoLr have heard of thatT Have you heard of su(h rlrltgs - that our

vvomen were beaten up and raped by the (olonral soldters, and that batons were rnserted

233 L,k manL (n 228 abore/ 21
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rnto therr pnvate part57 Do you know where our pnvate parts areT \bu (an rmaqrne a

bottle berng pushed rn and then you are left there or beaten r'

218 The Mau Mau was parlrcularly responsrble for abductron and sexual enslavement
of women Many women who served as cooks for the Mau Mau were also treated
as'wrves' Those who supplred them wtth food were also routrnely raped A vrctrm

of such an experrence testrfied before lhe Commlssron

When I was a younrJ grrl of I 5 yenrs, I w.ts one of those th.rt u5ed to take food to the Marr

Mau fighterr We would find people wartrng for us They would subject us to shameful

actrvrtres They used us as therr women We would take lood to them Whrle leavrng the
forest, they would grab us and remove our clothes and then rape us Some of us never

managed to get chrldren We are rn a lot of patn ""

Exccrpt trom Wanga Maathar Unbowed A memor l2017l 61.66

A5 the Mau Mau perrod went on, more and more people were mobrltzed and people were
forced to choose to supporl lhe Mau Maus or the Br ttsh All rhe able,bodred mgn and boys, r-:nless

they were very young, were requ|led to be part of the Home Guard5 and were expected to be at
therr posl by srx o'clo(k al nrght Gathenng the young men al the posls lvas also a way to prevent
therr berng abdu ed by the Mau Maus Both of my older brothers partrcrpared rn lhe nrght wal(h
to protect lhrthe from Mau l\.4au attack and worked closely w th the local Home Guards durrng the
holtdays The vrolence came very close A(ross the brrdge from lhrthe, at Garhumbrro, the Mau
Mau burned a Home Guard5'depot to the ground, krlhng more than lwenty of them lt was one of
lhe worst local massacres by the Mau Mau and lefl many wrdows rn lhe communtty such traumas
have never been addressed lndeed, there has almost been a desrre to deny these atrocrtles took
place There rs strll need for healng, reconolratron, and forgrveness

Young gllls tn partrcular were at nsk of rape froan Horne Guards, ]ohnnle5, and polr(emen
Genurne Mau Maus drd nor harass or phys cally vrolate women lnsread, they abducted them
to serve as (ooks, porters, or sptes The Home Guards had a reputatron for extreme cruelty and
all manner of teror and rnttmrdatton lnrt ally, Mau Mau soldre15 were respectful of women
and drd not abuse them sexuatly Later on, however, when the war deterrorated rnto rnlernal
str fe betweeo the Home Grrards and Mau Maus starled ugrng tactlcs that could punr!h even the
rn n ocen t

Dunng the holrdays, the protecrron avarlable rn boardrng schools drsappeared, so rt was
(omrnon for g[ls to sleep together tn one house rather than berng spread throughout the vrllage
Thrs way, f the Mau Maus, Home Guards, or soldters came, the grrls could be more easrly hrdden
or evacuated altogether

TJRCrHansard/vlbmen s Hearln! Narrobr 2l February 20t2lp 1,
TJRClBansardMbmen s Heafing/Emhu,22 November 2011/p I
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One nrght, when lwas stayrng at my cou5ln Wanga S house tn lhrthe wlth two other glrls

and a sm,rll baby, Wangdll t mothe, heard (he nor5e ol a ratd we '/eere qurckly Iaken to hlde ln

a nearby woodlor of black wattle tree5 The woodlot wa5 Ihrck and dark and full, and that nrght

I remember the moon was very b ght We put lhe baby on the ground between us to (ontlnue

sleeprng and then the Ihree of u5 kneeled and began to recrte the rosaly "Holy Mary, Mother of

God, Pray for us srnnets now ""Especrally now,'l thought to myself But the leopard drd not so

much as look rn our drrectron lt lust walked on and drsappeared Into lhe thrcket we looked at

each other w th mu(h rel ef

My famrly, Ike many o(her famrl!es at the trme, was split between those who 5ympathlled

wr(h the Mau Maus and those who 5upporled lhe 5totus quo Even though lnever heard much

drscussron rn the famrly, I was old enough to know that drvtsron exrsted [.4y falher had a 5peclal

regard for Mr Neylan and hrs famrly, and I know that Mr Neylan Irusted hrm Thrs presented my

farher wrth a d lemma, because those members of the famrly who supported the Mau Maus

percerved hrm a5 a collaborator who 5hould have been krlled For a (rme, my father stopped

sleeprng at h s hornestead and took temporary shelter a( nlght rn Mr Neylan's compound Mr

Neylan was allowed to carry a gun for self defence

The drvrsron v!rthrn the fam les also worked ttself out rn Nyerr, where my mother was

attacked by men she as5umed were Mau Mau: lt happened at nrght, 50 5he could not tell
(or sure 'They held the knrfe to my neck;'she rold u5 "l thought they were 90 n9 to krll mer"

Although she only recerved a cut, whLCh wa5 not ltfe thleatenlng, the fear and rntlmldatlon

she felt lrngered for most of her lrfe After lndependence, my mother dr5(overed that her marn

assa lant was a dr59runtled member of our ertended famtly who used Ihe emergency srluatron

to avenge grevances agarnsl my father bul made rt appear ltke Mau Mau rerror My mothel

never got over Ihe fa(t that romeone wrlhrn the famrly would want to harm her Such was the

tauma lhat many famrlres expertenced durLng (hese trmes

Women and the Mt. Elgon <onflict

219 The l\'1t Elgon conflrct had a partrcularly devastatrng mpact for women The

Commrssron held heanngs rn the Mt. Elgon regron rn May 201 'l The hearrngs revealed

that alrnost all women rn the regton were affected by rhe conflrct As su(h, most of

the women strll bear physrcal and psychologtcal scars resulttng from vrolatrons they

were subrected to by members of the Sabaot Land Defence Force (SLDF) and durrng

'Operatron Okoo Motsho', a ,ornt secuflty operatron by the Kenya Army and Kenya

Polrce These wounds and scars have not healed. A vtvtd rmpact of the Mt Elgon

conflrct and Operclon Okoa Marsho rs the huge numbers of wrdows rt left behrnd

220 A huge proportron of wrdows who testrf ed before the Commrssron wltnessed the

brutal and cruel krllrng of therr husbands and chrldren by the SLDF or state securrty

agents A wrtness narrated to the Commtssron how members of the SLDF ktlled her

husband as she helplessly watched
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On Sunday, lTth September, 2006, rn the even ng, the sLDF came to my door and
knocked They entered and po nled guns at me When my husband and I looked at
them, they asked hrm what he was dorng rn the house They were puttrng on polrce
Lrnrform They sard that they were polr.e oFfi(crs They heat my hlsband wtth a gun
untrl he Fell down There were seven people rn the house rhat lrme Four had pongo\
whrle three had guns Others were outsrde When they got tn they beat my husband
and chrldren They al5o beat rne up Before they got l1s, we had gone to hrde under the
beds My son who was under thc bed 5tuck there The other one was bendrng and he
was told he wrll "ear'a bullet My husband told rhem not to krll (he boy The boy came
out and knelt down N4y husband and the ktds were now kneelrng down [4y son was
beaten untrl h s neck got broke Even now hrs chest rs slll swollen My h!sband was

badly beaten Hrs head was cut three trmes, hrs back loo I I As they were bearrnq us,
(hey told us to remove quns and money My husband drd not have anvthrng to say I

told them we do not havq 66y16169 I asked them that I go and get whatever money that
I had n the house They told my husband lhat thcy 90 o(rt wrlh hrm and the chrldren
TheytookthemawayThey'tla!ghtered"myson They went wrth my husband and shot
h m srx trmes at (he back One bullet enlered hts neck and came out throuqh the mourh
They cut hrs head, hrs pnvate parts and hands I had run away to a nerghbour's place and
we (ould see the torture gorng on When we went to look for the body the next day - we
went up to the DC's place - we were shown where one of the k llers came from Wefound
hrm there He was d nktng (hong'oo and hts clothes were blood statned:!'

221 The Commrssron recetved evtdence confirmtng that tn certarn cases, SLDF forced
wrves to watch the krllrng of therr husbands or sons

They st.rted pushrng thc door and the w ndows Thcy pornted guns into Ihe house, my
son knell down and rarsed hrs armr and pleaded wtlh them to forgrve htm and he told
them to take anylhrng but spare hrs lrfe But they sard rhey drd not want anythrng, but
hrs head and the wealth They took hrm and went back to lhe ne ghbour's house whom
lhey had earlrer tred, they krlled the nerghbour by curtrng hrs head and pul rl rnlo the
bag Then they started beatrng my son on the ro.td They came up to hls house and
they wantcd to krll hrm rn hrs hoUse and hc started 6qhllnq bacl hc pleadcd wrth thcm
1o take everythrng they wanted Hc told lhem lllat I was havrng more (ows wh .h they
could also take but they told hrm rhat they wrll rake all those but hrsr they wanted hrs

head For sure, that was what they dtd They told h s wrfe not to speak or shout and, she
was to see what they were dorng Theylust went wlth my son, cut htm and ktlled h m
They look the wrfe and walked around wrth her up to mrdnrght r.

222 There are those women who lost several members oftherr famrly all at once Such rs

the tragedy rhat befellVrolet Turt Chebus Four of her chrldren lost therr lrves durrng
the conflrct She also losr all of her property Here rs her story as narrated to the
Commrssron
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One of my sons was krlled They told me that my boy had been krlled the prevrous day

when I reached home, lreported the nratter to pol ce offcers I wanted hrs body so that

lcould bury hrm but they declned We found dogs had eaten hrs body ldrd not know

what to say becau5e lwas heartbroken My nerqhbours helped me to drg the grave bur

the boy's body was taken to Webuye up to today [ ] There rs too much parn and we drd

not know where to go to The other chrld also got lo5t, although we tfled to follow up

the matter wrth the polrce We found the body near the nver He was tryrng to cro55 the

0ver us ng the short-cul Anothel chrld ran away and went to another woman's place rn

6rtwamba The army krlled another one the next day Anolher chtld was also hrt wrth a

metal bar and dred As I talk here today, the rncdent5 are very patnful All the I1 cows

were stolen I also had coffee trees but now I have notllng We had a tra(tor bul when

they were burnrng hoLrses, they al50 burnt the tractor That rs wha( happened to us I

used to have 5 acres of land rn sawe I lost thal one too and up to now, tt ts only a frrend

who rs hostnq me rn a small place "'

223 Another woman wrtnessed her chrldren burnrng to dearh She narraled her parnful

story to the Commrssron dunng rts women's heaflng rn Bungoma

tam personally a vrctrm of the clashes They bombed my house and all my chrldren were

burnt They were lookrng for my husband, but he ran away As the chrldren were burnrng,l

wantedtoscream ThecowswerelUnnrngawayWhatasoundl The grenade sh ra pnel cut

the5tomach llustsawlhatthedogshadlakenthelegs I saw the tntestrnes exposed 50,l

pu5hed Ihem back rnto the stomach of the chrld, held hrm and ran away wrlh hrm As I ran

away, I Ihouqht that I would wake up my chrld, br..rt he drd not wake up ""

224 A srgnrncant percentage of women rn [4t Elgon do not know the whereabouts

of therr husbands and sons lt rs presumed that they were krlled and therr bodres

thrown erther rnto the forest, nver, borehole or prt latflne. A wtlness testried before

the Commrssron that rn Sasur Locatlon alone she knew about 49 women whose

husbands were forcefully drsappeared ro' 5ome women were dented the rrght to

offer a decent buflal for therr dead relattves

When we took the body from Webuye mortuary, they refused ,rnd lold us,'You cannot

bnng the body ro bury rt at home because we are comrng to stay tn th rs vtllage' We then

reque5ted the communrty at Chepukwat to allow us bury my 5on there We burred my

50n Mose5 at Chepukwarol

225. Fo( most wrdows rn Mt Elgon, lrfe has become unbearable rn the Post-confltct
peflod The death of therr husbands, who rn the majorlty of the cases were the

famrly breadwrn ners, has left them wrth an enormous financtal and socto-economtc

239
ua
241
242

TJqC Hansard V/omen s Hraring Kapsokrlony 2a May 2011/p
TJRC/Hansardru\bmer Hea r ng/B! nqoma/ I July 201'l/p 30
TJRC/llansard/Ln-Camera Hear ng,llbmen/K mrllrp 31

T.IRC transardYrlcmen s Hear ng,^apsoxwory 2a Ma/ 2011/p

16-17

10

96



burden Most of them are strugglrng to feed therr chrldren and pay for lhetr
educatron Many women who were drsplaced from therr homes are afrard to go

back and are now lrvrng tn rental houses rn, for rnstance, Bungoma town A witness,
whose two chrld ren were krlled du rrng the conflrct, an rncrdent that left her h usband
mentally drsturbed, spoke to the Commrssron a bout the plrg ht of women who fled
Mt Elgon durrng the conflrct

lwant to tell the Commrs5ron that tt ts true that, we, who have left 
^4t 

Elgon, have seen

a lot srnce I992 Personally, I escaped death na[owly I nearly got spearcd by adherentg

of lhe Joryoweed Agarn, rn the year 2006, I escaped death narrowly but my two chrld ren

were krlled So, I am very afrard I cannot go ba(k to Mt Elgon The rncrdent has caused
my husband to be mentally drsturbed There are ttmes when he gets severe shocks
because the lwo chrldren who were slaughtered were the only sons I had Those oF us

who left Mt Elgon have suffered for a very long trme We are strllsuffe nq but we cannot
go back because we are strll very fearful We and our chrldren are sufferrng Those who
survrved (annot go to school We work for other people to gct money to buy food for
our chrldren lf rt rs not trme to trll rhe land, wc fctch water for hotel owners, so that they
can pay us a lttle money, 50 that wc can fecd orJr chrldren Thereforc. I would ltkc to
tell thc Comrnrssron that I and other women from Mt Elgon tent houscs The husbands
of some womcn ran away and left behtnd therr wtve5 and chrldren 50, I am asktng the
Commrssron to tell the Governmcnt to help women from [,lt Elgon, becausc we are

suffenng "'

226 Anolher wrtness testrfied ofa srmrlar fate The husband became menrally dtsturbed
followrng the krllrng of therr son by 5LDF )"4 Destrtutron has pushed some wrdows
to abandon therr chrldren. ln some cases, wrdows have been compelled lo trade
sex for finanqal or mate al garn to provrde basrc needs for therr chrldren

lam talkrng rn parn because rhese women are destrtute and they are poor They do not
have anythrng and can endanger therr lrves to get food for the day They do not care for
the next day lf they are told,'l wrll gtve you somethrng tn ex<hange for sexi they can
endanger therr ltves [ ]There rs one who lefi her seven chtldren and drsappeared For
three weeks. she was looked for Later, her people Found oul that she had gone to get
marr ed to another pcrson When I asked her why she decrded to ,lbandon her seven
chrldren, she told nte that chrldren cannot eat her and ihe has nothrnq that she would
have done 50 she sard,'Let the chtldren stay and anybody who can sUpport them, lel
h m do rt I have lust decrded ro look for food to eat because I am hungry,r,,

))7 Another w[ness, speaking tn Bungoma, made stmtlar observalrons regardrng the
srtuatron of the Mt Elgon wrdows

2r3 TJRc/llansard/ln-carnera Hearn!ryvomen/Eungoma/p 3{ rhe sLDF were nEkna,ned Jarlaweed by lhe locat
c0mmunrry rn Ml Elocn
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Concernrng the women, a marofl(y of whom are wrdows, they have gone through very

hard trrnes because of the war that has been tn Mt Elgon Most of us are also atfected

becatrse of that wa r lI made so many women to be wldows today Bes rdes belng wldows,

rt has been hard for them to help thert famrles because some of them do not have robs
They are lu5r workrng for other people or dorng domertrc work They also find rt drfficult

to rneel their darly needs ln addruon to that, even sonte of lhem are compelled to work ln

bar5 as pro5trtutes so that they can help rhetr clrtldren Thrs has cauted the spread of l-llV/

Ards wh ch has led to rnany deaths thereby leavrng therr chrldrcn berng totalorphans.""

228 The Mt Elgon conflrct severely strarned relattons amongst nerghbours who had lrved

together for long Many vrctlms have to ltve stde by stde wtth thetr attackers Women

are not only lrvrng rn fear, but they are also re-traumattsed every tlme they see those

who raped them or krlled therr husbands and sons A wrlness, whose husband's

brutal krllrng on l7 September 2006 has already been descrrbed above, explarned

to the Commrsslon how she sttll ltves rn fear of her netghbours, some of whom are

former members of the SLDF

I have been drsplaced from my home I am very afrald of those people I have ten

chrldren Two of my boys are rn secondary school One rs at home because lcannot pay

school fees for hrm I abandoned my thombo and I do not have a place to drg I have very

many problems [ ] I am askrng on behalf of the women that lhe Government settles

us elsewhere For as long as we contrnue hvrng wrth these people, we keep seelng them

and we cannot have pea(e We are always Ln trouble because you cannot tell whether

they w ll come for you at nrglrt lf the governmenl mrnds us, let lt burld a 5chool for the

orphans and sponsor them rr

229. Another wrtness descnbed her darly struggles to provrde for her grandchrldren

tollowrng the krllrng of therr father durlng the Mt Elgon conflrct and the subsequent

death of thert mother d ulng an emergency delrvery

There are many thrngs rn my head as lrfe r5 so drfficult at the monlenl I was born rn

l95Os and at my age, I cannol be able lo bllng up thr5 famrly and I do not know how the

government wrll assrst me Every day, I buy mrlk for the young chrld who5e mother dred

durrng delrvery ldo not even have money, llu5t try my ways to gel n)oney to buy mllk

for the young chtld tn order to brrng rt up r"
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Women and the Mt. Elgon conflict

ffJRC/Hansard/Women's Hearing/Kapsokwonyi24 May 2011 I p- 21

Women were not part of those who started the whole problem. The source of all these
problems is land. This problem has been there since time immemorial. Women were beaten up
and tortured by the 5LDF. They cut women s ears. They killed our husbands and buried some of
them even without heads [...] I do not know what to ray. We were very innocent.

There was harassment from the politi(al leaders. I personally was a vi(tim. I occupied the
seat of the civic education of our council. I was, however, forced to step down or else I be killed.
I wondered why they were out to torture women. That was when they beat me up. I even do not
have teeth. What I have now are a,trficial teeth. My body was cut because of the political leaders.
They wotrld say that f it is not ODM, do not vi€ for that seat. Where ir the right of womenJ we
talk of equality, but where i5 it? Try to help women the much you can_ Women were abdu(ted
and raped. Many oF them miscaftied, while others were killed. They were stepped on until the
foeluses came out. lt is very painful.

I am talking on behalf of the women who were tortured like me. There are women who
do not have families now because therr husbands were killed. They are now crying to God.
The police would come and ask which party one belongs to. They said that they were sent by
political leaders. lt is very painful because we are widows now, Without a hu5band in the family,
thefe is nothing you can do. One can only cry.

Look dt the history of Mt Elgon. There is no industry. There is nothing for which you can say
that even women can be employed. We went through a lot of pain. Look at how you will help
us. We do not have school fees and our children do not go to sahool. I am, however, grateful for
this hearing. You have decided to come and (ry with us. The conflict was politically instigated.
The politicians ought to have been here to see the cry of the woman. They are away now eating
and sleeping well as we suffer. The woman has been denied her right. Wh€r€ are we headed to? I

request this Commission to hear our (rie5. Bring us back that woman who said that jhe will visit
the ground to cry with the women and speak to them.

lf you look at my body, you will find that it rs full of marks. lt is all be(au5e I wanled to vie for
a seat and I was forced to 5tep down. When will we get justice? Now that you are here, let justice
prevail. Speak 1o Lls so thai we know where the truth is. Our children were killed and buried
and we do not know where. We do not know where our husband: heads are because they were
beheaded and we buried them without iheir heads. li,, indeed, th s is the T]RC, let us know t{here
justice is.lam grateful that you have come here to listen to us.

230. Many women were forced to sell pan of their matrimonial land in order to pay for
the release of their husbands and sons who were standing trjal at the time:

We are the way you see usl We have neither hu5bands nor children. Even our children
were taken away. When the army came, they took away our sons and jaited them. One
time we were told that they have been allowed bail through bonds. We were told to take
bonds ag61n51 11'r" orarter farms. So, those (hildren came back from ja I and they are ju5t
suffering because they have no farm5 as they were taken away by the army. There was

Ir./0
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no evrdence, they Just sard, brlng ten, twenty or thrrty thousand Be(ause we drd not

have anythrng we started sellrng the quarter acre farms we had been grven to pay the

(ourt So, we are rn rrouble ra'

Sexual violence

331 Sexual vrolence was another horrtd feature of the Mt Elgon conflrct Rape and sexual

vrolence agarnst women occurred etther rn the homes of the vl(tlms and mostly ln the

presence of therr famtly members or tn SLDF'S hrdeouts rn the forests Most vrctrms

of sexual vrolence were also brutally beaten or slashed wtth machetes ln many cases

the perpetrators drd not hrde therr rdentlty As such, almost all vlctrms of rape and

gang rape were warned that they would be krlled or face drre consequences tf they

ever revealed the rdentrly of the perpetrators or report the matter to the pollce

232 A vrctrm of gang rape told the Commtsston of her traumalrc experlence

Then I started screamrng and asktng them why they were krlltng my brother They turned

on me They started cutllng my hands and I also fell down One knell on me and raped

me Then the others also raped me They were aboul four They conttnued untrl lgot
torn down and nry ears could not functron ll reached a pornt when lcould not feel the

parn anymore My chrldren were screamrng from oulsrde and those people lefl I slept at

the pla(e where they raped me unt lmorntng The body of my brother was next to me }u

233 Another vlctrm testrfied before the Commtsston of a stmtlar expertence

They werc about l0 pcople They cante and a5ked me where my husband was ltold
them that I drd nol know but thL'y thought thal I was hrdrng (he rruth They al5o rold me

to grve them the money that my husband had sold the cow earlrer They sard that Ihey

knew he had sold the cow for Ksh I0 000 They were armed wrth sharp knrves and porgoJ

lwas very afrard and gave them Ihe money They raped me unttl llost consctousness, I

do not know how Ileft the place to Cheplars "

234. A vrctrm told the Commrssron of how she was abducted from her home by SLDF

and taken to the forest where she was gang raped

Everybody had run away and lwas (ryrng to hrde myself bul one day, they came for me

They banged on my door, flung rl open and beat me up They threalened to krll me They

look nle Io the forest and raped me untrl the next mornrng I lo5t cons(rousness, my body

was swollen and lcoLrld not walk I drd not know them, so, l(annol tell who drd lt to me

They drd not wanl me Io see them I got stck and dtd not have anythrng to eat All my

chrldren ran away "i
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235 Her expeflence was srmrlar (o that of another vrctrm who was equally abducted and

taken to the forest where she was gang raped Consequently, she became pregnant

I was a busrne5s lady sellrng clothes When those people (ame lo our home they
demanded moncy We gave them money but they were not satrshed They told (ls that
we are dorng busrness wrth the Krkuyus Th,rt !hows rhat there was an aspect of trrbalrsm
rn the whole rssue They came rn rhe house and shot a Krkuyu boy at my doorstep I took
the money that was mcanr for busrness and gavc lt to them They told rne to go out
where lfound other pcople who were armcd w,th guns, pongar and knrves Thcy had

covercC thc r faces and you could not recognrse thcm I was told to ltc down and they
removed my clothes They thcn started slashrng mc Others wcnt rnto the house for
my husband Hc was also slashed and he strll has a mark on hrs back I was ltvrng wrth
a certarn boy and they also hurt htm untrl he broke hrs sprnal code He rs now totally
drsabled lwas taken to my stall and they demanded for more money Then they took
me to the forest near Cheptorofla They asked me whether lcan recognlse them but I

sard no They told me that rf I reveal anyrh ng then my lrfe would be n danger When
they took me to the forcst, I was mped and he(ame pregnant '

236 TheCommrssronrecetvedevrdenceshowrngthatvrctrmsofraperncludedpregnant

women and elderly women, In Kopstro, Chebyuk vrllage, a pregnant woman was

attacked wrth a machete before she taken to the forest where was gang raped

lwas seven months pregnant and after lwas (ut, I lost con5ctousness I drd not know
what was gornq on for a whrle UJhen I came to, they took mo to the forest tn Kopsjro
and asked me whether I had tdenrrfied them I rold lhem,'no' Two of them raped me and
after that, I was told that tn ca5e I rndentthed thern, my ltfe was tn danger llust lept quret
anddrd not sayanythrng ltwasS 00p m when thrswas happentng and rtwas up lo 3 OO

a m when I was released I tned ro walk back slowly and reached my place [ ] From the
trme my husband came back, I do not ltve wrth hrm Thrs rs because he t5 so stressed and
he cannot take care of the homestead So, I called my famrly and ltold them thal 5tn(e
lhad gone through so much stre5s, ldtd not want Io be drsturbed Let me stay wrth my
chrldren 5o, that rs what ldecrded lltve wrth mv chtldren now 5'

237 An elderly woman testthed to the Commrssron how she was sexually vrolated
by SLDF members whom she estrmated to be the age of her own chrldren
Her testrmony reveals that sexual vrolence was used by the SLDF as a form of
punrshment ln her case, she was berng punrshed for passrng on tnformatton about
the SLDF to the relevant stare authontres

At one trme lhe lonloweed came home and took me to the forest So many trad thrngs
were done to me lam n mother but they asked me very many quest on5 They removed
my clothes and asked why lwas talkrng to the DC Those were small chtldren the age of
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rny (lrldrrn Sorft' o{ thr,rrr are evcrr fr erros to rny chrldrerr.l lrr'y rcrnoved rtry clollrcs and

otlr,r! $7erL, nr.rking b,rd rernarks. llrey !4/ant!d to cut rrty neck fron) tlte back. ltold them

to.jolrol,1eirr.l tJkeJll tlre(cwt.irr.l leavt ne elorre bl,t they (iecllned lll{'yiockrllPto
anotl1{r illJae Jr\d 15.,1 iior!,r1orr(r5lone[]c(.ru5elv,/a,lrrild. I wd5 tre.rt(,rr bul I qol .rrlgry

and \l.rried r('rr)ovrng fry alolhrr5 vrolerrlly. Ikne'^ llr.lt once you reach llrt'r('lt s the and

ofyr-rLr 
_hey 

rrrr)nrkeJ Ill:rt srrrce lt,rlk to tht gt-,vernrireni lwrl t!!'. They 1o d nre tlrat rn

S,rbJot wornrrr ir.rve no tay. They lold Ine th,1t il was rne who ltad advrsed rny farrlrly lo

run l(r'ay I wrs lhen interroqata'd (lo5e 1() l9 lrou15 I told then) to give me a charrce to

an5\!er thenr one by o,re. One oi thenr \^r35 lke a ma!li5trate.rnd afier lrstening ro fie he

sdid tlrat tllcr(,w.rr no rerson wlry lshould bc killed l-1(] said tlr.tl srn.e lh.td answ.red alL

thir .tur,ltrcns. t reerr\ I (l a not lrlh to the CL)!!r.rtrtrlt l)11t I orlly l\Jd nrl \GO I lold llr,rnl

to t.rl. i'-e K!lr .) U(lLi l,rJd.lnd ilre (o\';s lr!,.rri tlror!h J lol 1)i lllbLr Jl orls \ilr.rr lt.rll
r!,(.rll !verytlr fg,rnLl lL,cl 5ad. lr,,.ti lhr,rl,rlL'a5td Jiter surrl'rrderirtq rv('rythtr)9. Tlrey

.r;Lrc rr r I I '.'r,rw tlr.,nr .Ild I s.r d I dral nol krror! .lrrv oI tli!rr] llrtarci (lr{rrrl s.ly rrg llrat

lhry .vanlcd (o ( l)op oli tNe hcrd oio'rc oflltc rvotrrtrr [1y body !rent lrrrlp.lrld lli('(,]rlle
pa r,rlysed. Wlrt n 1wa5 tolclIo go (ould not evcn slartd up.lwJs shakrrrg.lnd swtirtlng.r'

Sexu.ll violenae r^/.rs al\,!.rys dccorltllJrtied by othel [or rns of rrlll uma n and d eg r.-rdrng

treatnrcnt. Perpctrators took plcasure in dcllumanising thcir victirl)5. A victirn told

lhe Colr]ll]is5 on trov/ tlre was foraed to lunrp I ke a frog -trrd latcr raped rrr the

presence of a l.Irale p.lstor.

':r,:y iorced Ife to sinrl lLrll p r.9 I xe a irr..,q As I dLCl so, ont of thent hrt nle and I fel

down. lwonc[.t(.d'rhy they lver.'doing lh,rt . ]They put me down,lnd tled rrle wilh
ropes l. JA biq mJn st.rrled h 5 work:rap.l ,lnd l.lppa,rred lrke d !nlnll (hild who lrns

lUl
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never seen anythrng Later on, another pastor came around and he sard,'Do not krll

that lady She rs a frrend who brrngs us vegetable even on credrl 5he r5 a respected
mother lf you want ro clear lkrll] Ihts woman, rhen God has a purpo5e for that' 'fhey

told the pastor that rf God has a purpose, then he srands asrde frrst The se(ond man

took over me The thrd one followed He was 5topped by the pastor He sard,'You

should have c lea red her rnstead of the frve of you dorng rhat to her' As I left, the pastor
held my ha nd I was walk ng I ke a krd learnrng to w,llk You would th rnk I had lLlst grven

brrlh They told the pa5tor that he walches over n'\e noI to go to the polrce to report
We met my murr on the way she sard she had heard parnful thtngs My mum tred a

leso round my warst when she realtsed that my body was full of blood 5he satd that
nobody should know wh,tt had happened to me 5he sa d that we specrfrcally report
to the assrstant chref The pastor told my mum that nobody should know about what
had happcned He even lold her not to talk about hrm They held my hand and we

Walked home Ir4um prepared warm water whrch she mtxcd lvtth 5alt and sugar She

drd frrst ard on mc 5he went to the chcmtst thc followrng mornrng to buy medrctnc
wh ch helped me a lot),0

239 A few days later, the same perpetrators attacked the vrctrm In her home where
they robbed household goods and four head of cattle Followrng rhrs ordeal, the
husband abandoned the vrcttm and the famrly

Aftcr three days, those people returned Our dogs started bar[rng ar them and I was
qu et I had not told my husband I saw torches and rhe dogs cont nued to bark I told
my husband that I had en(o!ntered a btg problem and t ts ltke my attackers are strll
pursurng me My husband opened the door leadtnq to the banana plantatton Those
people knocked the door and when topened rt, I saw lhe people I had seen rhe frrst

day They told me to kneel down They asked me whelher I had known thern and I

sard no They told me that they had been senr by therr sLtperror who drd not approve
of what they had done lo me So, they told me to choose between lfe and paytng
somelhrng I told them that srnce they had left me alrve, they should take whatever
they pleased They prcked or-rr belongrngs rn the house and four anrmals outsrde I had
bought the antmals from my own 5weat I left everythtng to the Lord For everythrng,
I thank the Lord lor frghttng for me I cannot tell where my husband went to because
he left h s famrly behtnd My mum rook rne and I am lrnder her care Stnce then, all
my chrldren are taken care of by my mum She sells sugarcane so lhat we can get
somethrng to eat We only have one meal a day; '

240 Another vrctrm was gagged wtth a bloody rug and forced to swallow the blood
5he was then forced to drrnk the urrne of one of the perpetrators Wrth exceptronal
courage, she told the Commrssron her story rn a publrc hearrng rn Kapsokwony Her
story rs reproduced tn tts enttrety tn 8ox below
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(TJRC/HansardiPublc Hcrnng/Kapsokwony)

It was rn 2007 and I wa5 from Krmaswa, qorng Io Chem5es lwas gotng to collect flrewood

After colle(trng frrewood on my way Io Krmaswa, I met two people They told me to take my

frrewood from the head and put rt down, They then asked me where I was comtng from I

rold them lwas from collectrng ftrewood and was gorng home They a5ked me "Do you know

the mrstake you have madc)" ltold them ldrd not know Then they asked agarn "You do not

understandT" l told them I drd not know They told me to stt down I refused to srt down I asked

thern "Why are you tellrng me to srt down and I am supposed to go homeT I am gorng home and

I am late I arn gorng to cook for my chrldren' They then sard "We are tellrng you to put down

your frewood"They krcked my leg5 and lfell down lfell down wrth the frrewood They then

asked me "Do you know the mrstake you are maktng?" 1 told them 'l do not know the mlstake I

was makrng" They then asked me "Why are you callfig rs )onpweedT " I asked "When drd I call

yo\J Joryoweedl"fhey sard "lf you ray you lve rn Krmaswa, when you see L]s pa55rng, you call

us )onloweed" I lold them I had not called them Jonioweed They then told me not to call them

.)anloweeds, bul otkolit I told them I had n ot ca lled them lonloweed al all

They then sard 'Let us go, we wrll talk as we go" l stood up and tfled to take my ftrewood

When lwas bendrng to take the frrewood, one pelson came from behrnd and krcked me lwas

surprrsed and asked "Why are you beatrng me and l have made no mrstakeT' He told me "Today,

you are qorng to 5peak Let us go" We Just followed the same route I was a ltttle brt afrard

f-ie asked me "we oskons ate pro(eclrng you and you people lrvrng rn Krmaswa are calltng us

)on\owepd I satdlf,ad not called Ihem Joni owccd We contrnued walktng They were beatrnq me

from behrnd, krckrng me and 5tepprng on me When we rea(hed a place (alled upper Krpsrs rn

a forest sonrewhere, (hey slJrted beatng me l( wJs rn the forest and they beat nre thoroughly

They sard that l(alled them )onloweed They were slapprng me, krckrng me and usrng strcks

When lfell, they drd not (are ltlled to cry but there was no help They (ould not even hear my

cry They sard we were grvrng them funny names and yet they were grvtng us proteclron

when I looked up the hrll, I saw other four people They were,u5t standrng potnttng at me

They then sard "You lady (ome here, why are you lookrng at us'"They were dressed well They

covered therr faces and legs and you could not rdentrfy them You could see therr eyes only They

were askrng me so many questrons They were askrng me rf I was denyrng I had not called lhem

)oryoweed I told them I had nol called them so, They sard "Today, you wrll be beaten untrl you

Ialk" lt wen( on lrke Ihat They really beat me to say why we were callr'g lhem Jonloweed. yel

they were oskol,J I never talked Those who were there wrth guns (ame wrlh rags and tred me lt
was a very heavy rug ln that rug, thele wa5 some blood When I was tryrng to sprt out that blood,

they told me I had to swallow rt lswallowed rt and then they lold me to go A5 we were 9orn9,

l(ould not see because Ihey had blrndfolded me lwas suckrng blood whose 5ource ldrd not

know They told me lust (o 5wallow it and rf I vomrted, they would beal me They held my hands

and lhey contrnued beatrng nre When we reached some places, lcould nol pa5s because they

held my hands When we reached a place l(ould walk, they let me walk They kept beatrng me

and lkepl fallrnq and standrng up
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We reached a place and another one came from nowhere He slrd my legs and lfell down
They had therr own oblectrve They then starred raptng me l(an rernernber very well that
they were four men I t ed to (ry and asked lhem why they were dorng that I a5ked rhem
"Why are you dolng thr5 to me I am JUst a womanT"Then they sard "lt s you we are gorng to
face now"

After frn shrng, they woke me up I could not even see where I was or where lwas gorng
We wcnt on wrth the lourney They conttnued krckrng mc and beatrng rne They took mc lo the
upper part of rhe forest When we redched a place, they beat me thoroughly and then dumped
me there lasked them why they wanted to krll rne for somethrng ldrd not know They told me
what was krllrng me was callrng them iorloweed, yet rhey rvere the securrty offrcers protecttng
ut la5ked them "ls that the only reason you want to ktll me)"They went on bealng me, slapptng
me, slepprng on me, beattng me wtth strcks and lfell down There were rome stones lhey had
allanged They rold me "Walk on these stones on your knees" lcrawled on them to and from
They then sard "stand up" They told me "Run up to there, to and fro' At that trme they had beal
me and l(ould not walk I l ed to run to and fro, adlustrng my 5peed They told me not Io run
slowly They wcre speakrng the Sabaor language

After one hour, they told me to stand up They sard Come hercr' | ,,!ent to where the
commander was, The other one came, krcked me on my back and sard, "When you go to the
leader, you run When you are gotng to the Commander you cannot walk You have to runr" l

ran He asked me, "Do you know your m stake)" 1 rold hrm 'l do not know what I have done"
They then told me "Tell us how the securrty offrcers arrested you and how they brought you
here and what brought you here" I told them the people got me on my way when I was carryrng
ftrewood home and told me to srt down I obeyed and later they asked me why I was callng
lhem Joryoweed That person asked "ls rt only that?"Then the other person sard that ts why we
atested her He then sard 'Go drscrplrne her and ler her go'

From there lwas rnlured proper They tred me and told me to go wtrh them We went on
As we were gotng, the other one came and k cked me, I fell dorvn Thcy then went on w th thetr
busrncss They put me down and startcd raptng me aqatn Thcy rcally raped me there lwas really
rnlured and traumatrsed They told me they wanted to 6nrsh me I told them even rf they krlled me
lknew lhave no mrstake before God I told them I do not know anyth ng lhey were accusrng me of
do'ng lhad done nothrng They sard "Thrs lady rs supposed to be krlled" ltold them even rfthey
krlled me, I had no mrslake At that trme I wa5 tired and I was not seerng anythtng After raptng me
for almost an hour, I tned to cry. but no one could hear my cry They were almost 6ve men raptng
one woman

ll was now almost I I 00 p m they left me there and went away wtthout untyrng my eyes I

was tred, my body was full of parn and I could not even walk llust sat I here and after an hour they
came back agarn When they came back, they asked me 'Can you walk up to home)" 1 told them
lcould not walk Then one sard I should be blndfolded When lt ed to look, l(ould not see far I

was lookrng lrke a blrnd person lknew that was my day to dre They left me there and went I was

JUst lhere srttrng and after sometrme I lr ed rollrng down and htd myselI tn the forest where I could
hold onto a lree After sometrme, I heard them com ng from far They were com ng back agarn
When they came ba(|, one of lhem asked "lf we take you to Krpsts Church, can you walk home
or M/rll you dre now)'When I heard about death I told them to t,tke me to the Krpsrg Chur(h and I

would reach home
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There rs somethrng I am forgettrng, when I fell down, another one came from nowhere and

urlnated on me and asked me to dflnk rt stnce there was no water He Forced me to swallow the

uflne I swallowed rt Another one 5a'd, "Then gtve her uqd, to ear" That meant (he long call The

other one sard, "Do nol grve her ugor, thaMater r5 enough for heI"

Now alter they gave me ufine to drrnk, as I was drrnkrng rt, another person came and

ordered thar I be grven some "ugor" to eat Fortunately, one of Ihem satd urtne was enough me

50, urne wa5 referred to as water wh le human faece5 were referred to as ugolt. They forced me

ro walk long drstances but I told them I could no( walk any funher even rf (hey krlled me I lold

them that lwas ready to dre They decrded to carry me to Klpsls, so that I could [rnd my way

home Ho\aever, I lold Ihem even from there, l(ould not know the drre(Ilon of my home They

were very annoyed wrth me and, rn fact, they wanted to klll me

Frnally, I agreed to walk to Krpsrs They assrsted me lo walk be(ause I was very weak to suppolt

myrelf When we rea(hed at Krpsls (hurch, lhey asked me whether I could walk home alone One of

them looked aI me and sard I <ould not walk alone They then de(rded Io take me home They lust

carrred me lke that My body was full of parn They carrred me to my house When lhey reached my

house, they dumped me at the door step They ordered my husband to (ome oul to recelve a vrsllor

My husband opened lhe door and asked Ihem what was atltng me They told hrm we have brought

your wrfe He was teally shocked and afrard and asked ls thr5 leally my wrfeT They told hrm "Take

her and nurse her We do not want to hear you beat her or take her to hospltal Just nurse her aI

home " ln the mornrng, people sta rted sayrng that I had been lnfected wlth the H lV vrru5 My h usband

drsowned rne and forced me to go back to my father's land when I lefl, my daughter dred

241. The malonty of women who rndt(ated to the Commrssron that they had been

sexually vrolated duflng the 
^4t 

Elgon confllct had been vrolated by SLDF members

However, state secunty agents, both poltce and mrlrtary offrcers, were equally

responsrble for sexual vlolence dullng rhe perrod of the confllct The narratlve rn

the box below presents the expenence of a woman who was sexually vrolated ln a

polrce cell
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(TJRC/Hansard/women's H ea rlng/B ungoma/9 July 2011/p 31.32)

Therealler, some po rce officers (ame and asked me about the whereabouts ol my husband I

told them "The clashes have forced h tm out of t he vrllage I do not know whet her he ha s been krlled
or not I do not know where he rs'

The pol(e afiested me I had wrth me a one month old baby They took me lo Bungoma
Pohce Statron and then to Kakamega lcame ba(k at around l0O pm When they released me,
lheysard "WearegorngtogrveyouKshl0000Orf yourell us where you husband s" ltoldthem
"The clashes made hrm run away From lhe vrllage" They rook me back to the cells

They told an 80-year old man 'Onto your marks" Thc old man bent down, and they started to
sodomtsehrm The sodomrstng wenl on for 24 hours, up to the mornrng ln the mornrng, at I O O0

am,hewasleftforl5mtnutes Another one bent down a nd the ordeal went on Ano(heronewas
mrstreated In a srmrlar way There were 99 women I was the l00lh \^,/ornan

There were four polrcemen who were guard ng us One o[ them came and asked "Why
are you leavrng tht5 one? 5he has hidden her husband We want her husband" They put me rn

lhe po5rtron women take rn a labour ward I was sflll blcedrng bc(ause I had delrvered a baby
recently They rnserted a bottle of beer rnto my p vate parts and 5ard "Thal rs not enough "The
polrceman came and shot me lwas kept tn from March to August

Human flghts off ctals heard rumours that lhere was a woman who had been arested, and
who had been tortured They looked for me When rhey found me, they took away my chrld
Dur ng the perod March to August, the chrld went blrnd They took me lo Kakamega where
srx whrtc mcn removed thc bottle from my rtomach All th s was happenrng to m. when my
husband was not around My chtldren could not qo to 5(hool They could nor make rt home
They got losl The baby I had was only one rnonrh old

The chrld rs mentally drrturbed Sometrmes she cles rn class for no apparent reason When
the teachers called me, I rold rhem "l was arrested wrth thrs babv"They asked me ,,15 

rhrs the only
(hrld you have)" I told them "l do not know where the others have gone " l got no asstslance My
daughters have bcen marr ed but I do not even know where they are For lhe ones I am wtth,
Ihey are not gettlng any edu(alron I have not recerved asststance from anywhere Even gettrng
somethrng to eat ts a problem

As you can see, I am lurt a woman who sells kales Sometrmes I gel money to buy food
Sometrmes ldo not qet any money I am lrvrng w th two (hrldren lr was eve,t drfhcLrlr for me to
bury the one who dred The people who came wtlh her body satd ,Just drg the qrave because we
do not know where your husband s at thc rnoment " As of now.ldo nor know where my daughters
went lo They were nol gettrng educatron The ones I am wrth, tney are nol qel ng any educatron I

have not recerved assrstance from anywhere Even getttng someth ng to eal rs a problem

When the polrce arrested rne, they sard that they were lookrng for rny husband'5 head They
lold me that rf they got hrm, they wor.rld shoot hrm at lhe back and rhrow hrs body rnto the
watersofMalaktstRtver lwassemrnaked I had a sk'rt on but I was not wearlng anythrng on top
That was what I wenl through To date, I do not know what klnd assrstance I can get and from
where I have heard that there are people who are assrstrng those who have lost therr (hrldren
dnd husbands, but I do not know how to 5tart lookrng for such help from them
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women and the 2007/2008 PEV

242. The majority of women who testified before the Commission were in one way

or the other affected by the 2007 /2008 PEV. The Commission received evidence

demonstrating that during the 2007/2008 PEV, female-headed households were

particularly targeted for looting and torching.rso Even when women escaped

without been attacked, they were d isproportionately affected by conflicts. As

is discussed below in detail, they constitute the largest percentage of internally

displaced persons (lDPs). Their family life is violently interruPted as many are

rendered widows and left behind vrith rhe burden of providing for their families.

lvlany of them bear physical and psychological trauma for a long time, ranging

from years to decades. For the most vulnerable, such as pregnant, the elderly

and women with disabilities, escaping from sites of violence is often almost

impossible. On the impact of conflicts on pregnant women, a witness observed:

When the,e were connicls here, it is the women and the children who were atfected

most. We do not have good hospitals. Thete are cases of women who died durinq

delrvery- women walk long distances to 9et to hospital and before she get5 to hospilal,

she dies. We lost very many tnothers in tllal tituatiorr. Ihose who (ause conflicls are

men. Wheo the rnen are plannlng their r55ue5, you cannot know. When a woman

learns what the rnen are planning. because of the woman's parn of bearing a child, 5he

would try to save the community. When the men plan, the women are not supposed to

participate. That is why the conflicts were planned and those who were affected were

innocent women and children. Many women got drvorced from their men while olhers

lost many children. Many women losl their husbands and this problem was brought

about by very few people.r"

243. The table below presents the experience of two pregnant women during the

2OO7 /2008 Post Election Violence as narrated to the Commission by their

g rand mot her.
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'lf you see the girl now, she is a very beautiful daughter'

(TJRC/HanserdMomen's Hearing/Nakuru/ 24 September 2011/p. 1 3-14)

During the 6ght, I had two girls who called me grandmother and both of them were pregnant.
On that particular day, we had cooked ugoli There were eighteen sheep rn the (ompound. ltold
the girls to serve ugoli and I went outside because I do not like staying inside. Becau5e my husband
died, I went outside to at least hear what could be going on because I am at rhe borderline. My
farm is at the boundary and there ir a road on that boundary line. I saw 6re in the first hou5e.

I had a pongo under my armp(. I told the girls to come out. The two of them were calling me
and both of them were pregnant. They (ame outlide and I told them:"A5 you can see, there is fire!"
fire was all over We left my daughter in-law because she said she (ould not sleep out5ide that day
because we used to sleep outslde. I told her:"tly daughter in-law, can you come out? She insisted
lhat she wanted to sleep in the house. lwas told that I had to safeguard the home. She said: I have to
sleep in the house because lusually reeyou slaying outside. 5he askedrWhy are we staying outside?
Today, there is no fight as the Kikuyu are just frghting people in Nakuru. The Mungiki groups are
the ones frghting I felt that I could not sleep in the house, and that is when lwent outside. I started
persuading my daughter in-law to come out. I told her to bring my grandchildren and the two girls.

We sta(ed walking away. I just carried a pdngo and nothing el5e. We walked a lonq distance in
the bush until we (ame a(ross a neighbour's house and found the mother'5 leg had been (ut. The
h€ad was chopped and the fa(e wae inlured, then the hand and lhe leg. We just passed thal place
very fast and went into the bush with the two girls and my two grand(hjldren. We just stayed in the
bush near the road. one girl told me:"My grandmother, I feel bad in the stomachl' She complained
about the stomach. I saw that she was almost delivering and there was no any other help for her. I

just kneh down and prayed to 6od. I called another woman who was passing by. We went together
with her and my daughter in-law to a certain trench and one of the girls slept down. She peacefully
delivered a baby, and there was nothing to cover the baby with. I took some leaves called Muklrduri
lcroton treel and used them to wrap the baby Behind us, there wa5 fire all over. people were just
crying, I told the children to be very 5ilent. ltook rhe baby and wrapped it wrth the leaves. I cut
the umbilical cord with the pongo and left the placenta and everything there. We cont nued with
ou. journey. lt was a long journey and we were going round. I wanted to come with the child but
it was still very young. We walked for about five kilometres. The other one wa5 also cryingr ,,My

grandmother, my grandmorher, I am dying.'She fell down. I held to the baby and I asked God:,,God,
look upon us, God have mercy on us, because we do not any option!"The ponga was still stained
with blood. I held the girl on the ground. She also delivered the baby girl and I thanked God for that
be(ause I believe that those who pray to God do not go astray. I held the baby and took the leaves
lrom the bush and wrapped rt. The girl had a gmall 5hawl. I lied her waist and lhen I prayed to God to
look upon me. I again used the porgo to (ut the umbili(al cord. Icut a piece ol my cloth and wrapped
the baby with it and we continued with ourJourney. We walked for around eight kilometre5. Along
the way, it was about dawn when we heard that my ne ghbour had died.

We went all along until we arrived at Bahati police Station. We stayed along the road and
the (hildfen were blood-5tained. lwondered what to do. lthought lwas going fo be arrested. I

went to the gate of the police station and I saw Lucy Njeri passlng by. I ran and got hold of her
and I told her: "My mother, come]When she came and looked at the children, she went back
and brought them shawls and blankeB. We put the new born babies like twin! and then we
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wrapped them logether I wa5 lhen taken to the camp',rhere lwas glven some more blankets

I al50 covered mySelf because o, the cold 45 !4e were walkrng along the road the whole n'ght

wrlh the chrldren, they were profu5ely bleedrng Sanrtary facllrt es were brought Lu(y Nlerl

really struggled Io assrst us and Ihe (htldren wrth clothrng I felt relleved and thanked God for

rhar Even at the momenl, I thank God One o{ lhe chrldren also [ell rll after one week because

of the unsterrlsed pongo I used to cut the umbrlrcal cord The cllnlcal offlcers came and trled to

help rhe chrldren wrth medrcatron The chtldren woke up at 2 00 a,m at ntght and were dtessed

up properly rn the hosprtal Lucy Nlerr used to come and vlslt me and the chrldren became okay,

lf you see the grrl now, she rs a very beaut ful daughter

244. ln Krsumu. (he Commrssron heard that the 2007/2008 Posr Electton Vrolence had

huge rmpact on the ltfe of women and the local communlty rn general

ln Nyan2a, the [post-electron] vrolence affected the soctal fal.rrrc that we had Even rhe

mothers have nol yet come Io (erms wlth what befell us My appeal to the women of

Krsumu rs that 5rnce we went through that, we should lry to talk to our youth and our

leaders so tha( such event5 should never be repeated Whatwe5awwasverytraumatlslng

ll dffe(ted the sooal atrd ecotronlrc trtuatrorl of thl5 regrorl We stlll hdve problerlr5 and I

appeal to thrr Commrsston to try and make Sure that the women of Nyanza are capacltated

tn area5 Ihat affect them, Iaktng tn(o conslderallon the new Constltutlon'?u'

245. Durrng the 2OO7l2OOg PEV one woman was forced to carry the head of her husband

from Nakuru to Krsumu after he was beheaded and the rest of hrs body burnt beyond

recognrtron 5he narrated to the Commlsslon how she had to carry the head ln a

plastrc bag, first to the drsplacement camp and later travellrng wrth rt to hrs rural

horneforburral Her sad and shockrng story rs reproduced rn full rntheTablebelow

I tned callrng my husband at around 6 00 p n'l because llhought he had 5wrlched off hls

phone However, I was not gettrng through to hrm 50, I went to a nerghbour .alled Mama

Carol and I told her I have been tryLng to call Baba Peter but all ln varn 5he encoutaged me to

conlrnue callrng hlm The more I trred callrng hlm, the more frustrated I became I contrnued

tryrng calhng hrm untrl rI got late By that Irme, nobody was leavtng her house 0ur house was

good because we had a gate and you could not cllmb up the walls Io ac(ess lt 50, we locked the

gare from outsrde, so thal nobody could 9et ln We were ltvtng among K slls and Krkuyus The

Krkuyus had already run away but we were left nrth Kls 
's, 

Luhya and Luos The (rsrrs also tan

away 50, we were lefl Luhya5 and Luos 50, lwas very worrted I could not do anythlng, l(ould

nor concentrate So, I asked Mama Carol, "What shall we do"7 she told me that maybe, they had

been locked where they were Lvolkrng and had been told !o pLrt off lherr phones I ,ust kepl

quret untrl mor.rng when we galhered courage to walk out of the house

Il0
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As lsaid, I was living in a plots in Ponda Mali Estate in Nakuru. So, we left with Mama Carol
walking, since people were being burned. cut and k illed. lf you.wer€ caught, you would be burned
together with your bi(ycle. 8ut he did not have a bicycle. So, we walked the next day; that was on
the 31st. However, it was not safe to walk around at that time. ln Nakuru, we did not know whether
it wa5 day or night. There was smoke everywhere. Houses were being touched. you would not
know whether it was day or night. lf you had no phone or watch, you would not know what time
it was. There were many poli(emen with teargas Carol. 5o mu(h was going on. So, we ran back
because we saw policemen. lt was the policemen who were killing people So, we ran back to the
house. When we came back to the house, I told [4ama Carol, "lf you are afraid, I will go alone'l So,
I left her behind but she followed me. When we reached ponda Mali, we found some people had
been killed. Others were being burned beyond recoqnrtron. We reached there at around tOam.
Policemen were walking all over in large nurnbers. I said even if rt mean5 dearh, let me just see
what is going on, 50, when I reached there, I found he had been killed. He had been beheaded. The
head was far from the body. The body had been burnt. What made me know thal he was the one,
was the collar of lhe shirt. He had worn a blue and white T-shirt. I (ould not recognise the body but
I could identify him because of the neck. 5o, I (alled Mama Carol. I thank God because I was very
brave. Mama Carol asked me what we could do. I could see policemen were all over. people were
just walking all over. So, ltook the /ejo that I had and we tied his head. By good luck, I saw a paper
bag.50, we put the head in it.

We carried that head with us. At that time, one (ould not leave the house to go anywhere.
when I reached home, I did not even know what to do because we could not leave the house. Even
the children had nothing to eat. There was nowhere to buy food. Nothing was going on. But we
had a tap in the house. We just kept taking water and giving the children water to drink. At that
time, men were the ones who were being killed. Even if you got a baby boy, they would say that
is tomollow's Raila. I had one son. He is (alled peter. When I heard they were looking for boys, I

locked him up the toilet. I told him,'lust sit there. Even if you die, just die inside rhere. We will ger
you out lWhen I got into the house with the head, they asked me what I was carrying. ldid not
know how to tell them what it was that I was carrying. ljust kept it in the house. I locked peter up
in the toilet. We just sat with the two other children. I lo(ked him in the toilet because I wanted
him to survive.

After three days, the Red Cross people came. They eva(uated me and took me to the
5tadium.lwent with my husbandS head to rhe 5tadrum. At lhe stadium, ldid not know what to
do. lwas not in my right sense5. lwas given a card and I still have ir to date. I did not understand
anything, but I needed medical help. They had set up a clinic and I sought medical assistance
from them. I was treated. After a while, we saw vehicles coming to take people to Nyanza and
Kisumu. So, we were put in the vehi(les. Remember, I had that head, the children and my house
was full. I did not (arry one single item from the house. I was brought to this place. When I

reached here, lwent to St. Stephen's. ldid not have anything. lonly had the head in the paper
bag. I wa5 told to declare what was in the paper bag and I removed it. When they 5aw it, they all
cried. I carried it to a tent. They facilitated me to 9o to Oyugis to bury it.16,

246. Many women were raped and sexually violated during the pEV. This subject is

discussed in detail in the'Sexual Violence' Chapter in Volume 2(A) of this Report.
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Forced Displacement

General background

247, ln recent decades, Afrrca and the world at large has experrenced large-scale forced

drsplacement of people. Forced dlsplacement generates two categorres of vrctrms

nternally drsplaced persons (lDPs) and refugees. At the UN level, lDPs are defined

as'persons or groups of persons who have been forced or oblrged to flee or leave

therr homes or places of habttual restdence, tn parttcular as a result ol or tn order

to avord the effects ol armed confltct, sttuattons of generalrsed vtolence, vtolatron

of human rrghts, or natural or human made drsasters, and who have not crossed

an rnternatronally recognrsed State border'"'The lnternatlonal Conference on the

Great Lakes Regron (ICGR) has expanded the definrtron of lDPs to tnclude persons

or group of persons d splaced'as a result of or tn order to avold the effects of

large scale development prolects, and who have not crossed an rnternatlonally

recog nrsed State border'"'r

248 On the other hand, a refugee under the Geneva Conventron on the Slatus of

Refugees ts a'person who, as a result of a well-[ounded fear of berng persecuted

for reasons of race, relrgron, nattonalrty, membershrp tn a parttcular soctal group or

polrtlcal oprnron, ts outslde the country of hrs or her natlonalrty and ts unable, or

owrng to such fear rs unwrllrng, to avarl hrmself or herself of the protectron of that

country'']$ ln rhe parttcular context of Afrrca, the definrtton of a refugee rncludes

?very person who, owrng to external aggresslon, occupatlon, foretgn domtnatton

or events serrously d tstu rbrng publtc order ln elther part or the whole of hls cou ntry

of orrgrn or natronaltty, ts compelled to leave hts place of habltual resldence ln

order to seek refuge rn another place outstde hrs country of orrgtn or nattonaltty'r^'

249. Forced drSplacement often represents a farlure on the part of a state to ensure

the safety of those wrthtn rts terrrtory.265 lt exposes such people to serlous

threats to therr welfare and restrtctrons on thelr rlghts, For many, dtsplacement

rs a protracted expeflence, lastrng for years and even decades on end. Although

refugees have enJoyed tnrernattonal protectton srnce l95l when the Geneva

Conventron on the Status of Refugees was adopted, there rs strll no global bindtng

rnstrument addressrng the plrght of lDPs What rs avarlable at the global level rs

non-brndrng rnstruments adopted under the ausprces of the UN Gu rdrng Prrnctples

262 llN Gurd ng Pnnc ples on lnlernally D splaced Persons A56/168 2l Augusl 2002
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on lnternally Displaced Persons,26'and the Pinheiro Principles on Housing and
Property Restitution of Refugees and Displaced Persons (Pinheiro Principles). The

Guiding Principles on IDPS have attained a significant normative value around the
world.r6a At the African regional level, there exist three recent binding instruments
relating to lDPs: ICGLR Protocol on the Protection and Assistance to lnternally
Displaced Persons adopted in 2006; ICGIR Protocol on the Property Rights of
Returning Persons; and the AU Convention for the Protection and Assistance of
lnternally Displaced Persons in Africa adopted in 2009. These three treaties provide
a catalogue of rights of lDPs and the corresponding duties of state parties.:6e

250. lt is important to note that being internally displaced is not a legal status in itreli
a nd as such. international in struments on lDPs do not confer on lDps a special status.
ln other words, lDPs are entitled to the same rights as all other individuals within
a country. However, international instruments on lDPs recognise the vulnerability
and special needs of lDPs that arise from their displa(ement.

251. lt is estimated that almost half of the world's lDps are in Africa, majority of whom
reside in the Great Lakes region comprising of the 5udan, Uganda, Rwanda, Burundi,
Kenya and the Democratic Republic of Congo. The levels of displacement in the Great
Lakes region have been described as thronically high by any standardirTo Nearly g0

per cent of all refugees and displaced persons are women and their dependent
c h ildren.

Forced displacement in Kenya

252. Though it came to public interest and attention only following the 2OO7l2OOg post
election violence (pEV), the phenomenon of forced displacement in Kenya has
been described as a permanent feature of Kenya's history.rT, Forced displacement
dates back to the colonial era when the colonial administration. in its bid to
accommodate white settlers, evicted local communities from their lands.

253. ln the post independence era, forced displacements have resulted from three
primary interrelated factors: natural disasters; violent conflicts; and state
sanctioned eviction5. Conflicts account for the highest number of lDps in Kenya.
ln the I990s, ethnic clashes experienced during electoral periods led to the forced

Tl,/0
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drsplacement of thousands of people, Accordrng to the report of the Parlramenta ry

Select Commrtlee to lnvestrgate Ethnrc Clashes tn Western and Other Parts of

Kenya (Krlrku Report) an estrmated 54,000 people were dtsplaced tn the 1992 ethnlc

clashes Thrs data was however computed wrthout conslderrng all the drstrrcts rn

the country that had been affected by the clashes

254 No offrcral fiqures of lDPs are avatlable tn relatton to the 1997 ethnrc clashes bu( lt rs

estrmatedthataround600,000peopleweredrsplacedbyethnrcclashesbetweenl99l

and 1997 rn the Coast, Rrft Valley and Western Provlnces ,r The Judrcral Commrssron of

lnqurry rnto Tnbal Clashes rn Kenya (commonly known as the Akrwumt Commtsston)

whrch was mandated to rnqurre rnto the 1997 clashes dtd not establlsh the number

of lDPs, but rt nevertheless recommended that that those who had been drsplaced by

the clashes should be resettled back on therr lands Thrs recommendatlon, Ike all the

recommendatrons (ontatned tn the report of the Akrwumr Commlsslon, was lgnored

lndeed, the report of the AkrwumtCommrsston was not released to the publrc unrtl

towards the end of 2002, when the Htgh Court ordered tts release'7rThe state not

only delayed Ihe release of the Aktwumr Report for a span of around three years, btrt

rt also rgnored and contested the 6ndtngs of the Commrssron

255 Kenya's worst rncrdent of forced drsplacement took place durrng the 2007 /2008

PEV There are varyrng offictal stattsttcal data relatlrrg to the number of people who

were drsplaced dunng the PEV. The Commrssron of lnqutry lnto the PEV (CIPEV)

estrmated that the vrolence drsplaced 350,000 persons from therr normal abodes

of resrdence and or bustness'7' However, tn lts reglstratlon and resettlement

programme of the lDPs, the sta(e found that the nu m ber of lDPs was close to twrce

the figure estrmated by CIPEV)75 ln partrculat the Kenya government Mlnlstry

of State for 5pecral Programmes estrmates that a total of 663,921 people were

drsplaced durtng the PEV lt also estrmates that out of thrs total number, 350,000

sought refuge rn 118 camps whrle 313,921 persons were rntegrated wrthrn

communttles

256 The forced drsplacement resul(tng frotn the 2007/2008 PEV generated not only the

hrghest number of lDPs, but rt also resulted to unprecedented number of Kenyan

refugees who fled to Uganda for safety. Thrs posed a unrque and paradoxrcal

scenarro. for decades Kenya was the rsland of peace to whrch refugees from war-

torn nerqhbourtng countrres fled for safety

272 See K€nya hlman R,qhls Comrn ss,on Ga ns and gaps R.pononlDPsrnKenya 2006_2010(2011)8
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27,1 Governmenl ol Kenya Rapon ol the Comrnrssron of lnqu ry nloPoslEleclonVolence(200E)352
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257 lt rs estrmated thar about 640 households fled ro Uganda dufln9 the PEV and that by

3 February 2012, 287 famrlres had voluntaflly returned to the country Accordrng to
data avarled to the Commrssron by the Uganda Of6ce of the UN Hrgh Commtssroner
for Refugees, there were 1,616 Kenyan refugees and asylum seekers rn Uganda as of
28 October 20,] 1 Of these, more than 90 per cent were stayrng rn a refugee camp
rn Krryandogo Due (o the large number of Kenyan refugees rn Ktryandongo, the
Commrssron made the decrsron to conduct hearrngs rn Krryandongo rn October
2011 The Commrssron also held consultatrve meetrngs wrth the Of1lce of the UN

Hrgh Commrssroner for Refugees and the Kenyan Hrgh Commrssroner to Uganda

Toble 10: Kenyon Refugees ond Asytum Seekers in Ugonda os of 28 Octobet
2011
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258 Throughout the mandate perrod, although the srate was aware of the exrsten(e and
srtuatron of lDPs, rt drd not formally put tn place a polrcy or mechanrsm armed at
comprehensrvely allevratrng and respondrng to therr sttuatton lndeed, relevant state
agencres under the KANU admrnrstratron were nol ready to accept even the very
notron of lDPs :7" For example, tt was not uncommon tn the l99Os for state secunty
agen( res to drsperse or evrct lDPs from therr camps tn an effort to make them tnvtstble
to vrsrtrng drplomats, human rrghts groups and the medra ln December 1994, for
rnstance, the state forcrbly evrcted lDPs, marnly of Krkuyu ethnrc group, who were
stayrng rn Maela Camp and transported them to Central provtnce, therr supposed
'ancestral home'

259 Under the NARC admrnrstratron, rhe plrght of lDps was 6rst formally recognrsed n

the party's mantfesto whrch promrsed to tmplement the recommendatrons of the
Akrwumr Commrssron, rncludrng the recommendalron that lDps should be resettled
Thus, rn November 2004, the Head of the Publrc Servrce and Secretarv to the Cabrnet

276 F IDB E KF R C ftrass tv. dtsplacc ments n Kenya due to pahhcally nshgale(t ethnrc ctashes IZOAT) ZO
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appornted a lask force - the Task Force on Drsplaced People rn Rrft Valley, Coast

{Lrkonr) and Other Areas - to look tnto the questron of tnrernal drsplacement The

Task Force was specrfically mandated to revtew and ascertatn the extent of genulne

drsplacement, rdentrfy the extent of loss of land, and make recommendatrons on

modalrtres of resettlement for genurne vrctrms Thrs formal recognrtron of lDPs and

the formatron of the Task Force came after rntense lobbyrng and actrvrsm by crvrl

socrety organrsatrons, such as the Kenya Human Rrghts Commtsston (KHRC) whose

efforts contrrbuted to the establrshment of lhe lDPs Nattonal Network ln May 2004

Dogged wrth myrrad problems,r" the Task Force managed to regrster a paltry 8,000

lDPs The Task Force submrtted rts reporl to the Offi(e of the Presrdent ln September

2006 but the report was not released to rhe publrc

260 ln a nutshell, lrttle tangrble results came out of rhe work of the Task Force ln lune

2006, the government allocated around Ksh 400,000 for buyrng land to resertle

lDPs but as at Apfll 2OO4 no member of the IDP Natronal Network had reportedly

benefited from the money 'rB As such, as at the ttme of the 2007/2008 PEV no polrcy

or mechanrsm had been put tn place to address the sttuatron of the about 380,000

lDPs generated by ethnrc clashes of the 1990sr'' Moreover, state inltratrves to

respond to the plrght of lDPs (such as the TASK Force on lDPs and the dedrcated

budget lrne for resettlement) had not yrelded much

261 The unprecedented number of lDPs generated by the 2007/2008 PEV meant that

the plrght of lDPs could no longer be rqnored or dealt with haphazardly as was the

case before As such, partres to the Kenya Nattonal Dralogue and Reconcrltatton

(KNDR), agreed on a Statement on How to Address Humanrtarran Crrsrs on 4

February 2008 ln the Statement, the partres agreed to

a) assrst and encourage drsplaced persons to go back to therr homes or

other areas and to have safe passage and securrty throughout;

b) provrde adequate securtty and pro(ec(ron, partrcularly for vulnerable

groups, rncludrng women and chrldren ln the camps,

c) provrde basrc servtces lor people tn dtsplaced camps, rncludrng adequate

food, water, sanrtatron and shelter;

d) provrde medrcal assrstance wrth a spectal focus for women, chtldren,

people Ivrng lyrth HIV and Ards and the drsabled, currently rn drsplaced

ca m ps,

e) ensure all chtldren have access to educatron,

277 Foradscussonoflhechallen!esrl.a heTastForcelacedseelDMC/amarefugech)nyorncou)lty ConlhcllDduced
nietnat dtsplaaetnenl tn Xenle (2ir06) 39-.1'
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f) provrde rnformatron centres where the affected can get easy access to
rnformatron regardrng the asststance that ts avatlable to them and how
to access rt, for example, support for reconstructton of ltvelthoods, or
tracrng of famrly members

g) operatronalrse the Humanttaflan Fund for Mrtrgatron of Effects and
Resettlement of Vrctrms of Post 2007 Electron Vrolence expedrttously
by establrshrng a brpartrsan, multt-sectoral Eoard wrth streamltned
procedures to dtsburse funds raprdly, and

h) ensure drsplaced farmers are asststed to return to therr farms

262 Pursuant to thrs Agreement, rhe government launched a resettlement programme,
Operotrcn Rudt Nyumbont (Operatton Return Home) rn March 2008 Under thts

Programme, the government made two categofles of resetrlemenr paymenrs to
lDPs dependrng on the degree of the rmpact of the pEV on therr lrves Frrstly, the
government provrded a start-up caprtal of Ksh 10,000 lo rnternally households to
be used for replacement of basrc household effects whrch had been lost durrng
the PEV 8y 3 February 2013. srart-up caprtal had been pard to 162,168 households
across the country Secondly, the government pard Ksh 25,OOO to a total of 37 830
households whose houses had been burnt or destroyed duflng the pEV

263 Approxrmately 6,978 households who recetved the start-up caprtal and the payment
rn lreu of housrng organrsed themselves rnto 20 self help groups and bought land on
whrch they erected tents for thetr accommodatton Envtsagrng a srtuatton rn whtch
these settlemen(s wrll lead fo mushroomrng of slu ms rn rural areas, the government
rntervened by resettlrng these lDPs on lands purchased by the government rtself, gy 3
February 2012, the government had resettled 2,576 households on lands measurrng
2 25 acres each and efforts were been taken to resettle the 4,402 remarntng
households At the ttme, the government was also taktng steps to resettle a group oF

2 593 lDPs who had been drsplaced from Turkana County

264 lndependent assessments of Operotrcn Rudt Nyumbont have been largely crrtrcal
of the manner rn whrch the operatton was executed An rntttal assessment of the
programme by KHRC rdentrfred seven key tssues that touched on gross human
nghts vrolattons, poor governance and humanrtaflan crrsrs These are poor co-
ordrnatton and corruptron; mtsmanagement of lDp profilrng process, exclusron
and suppresston of lDPs, rnsecurrty and poor tnter-communal relattons, chtld and
gender-based vlolattons; tnadequate shelter and gaps tn the drsbursement of
start-up capttal and paymenrs rn lreu of hoLrsrng '.'

I,, r
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265 On the lssue of mrsmanagement of IDP Profilrng process, KHRC found that

regrstratron of lDPs was'haphazard, tncoherent and marred wtth corruptlon'rrr On

exclusron and suppresston of lDPs, the KHRC report revealed that lDPs were nor

adequately rnvolved tn the resettlement programme, Even more alarmtng was the

f ndrng that the government was, at the tlme of KH RC's fact 6nd lng mrssron, not only

forcrng lDPs out of camps but tt was also compellrng lnternatlonal organlsatlons

that were servrng the lDPs to wt(hdraw servtces to camps because such su pport wa5

deterrrng the return of lDPs to thetr orrgrnal homes rur A subsequent assessment by

KHRC found that although garns had been made rn the resettlement of lDPs, the

process vJas marred wtth corruptron and poor profilrng r'!

266 The 6ndrngs of the KHRC were later corroborated by an rnqurry conduc(ed by the

Parlramentary Select Commrttee on the Resettlement of the lnternally Drsplaced

Persons rn Kenya The Select Commtttee, comprtslnq 21 members of parlrament,

was constrtuted on 17 November 2010 wrth the mandate to, rnter ora, 'look tnto

how the Government has addressed the current plrght of lDPs rn terms of basrc

food ratrons, shelter, educatton, health and compenSatlon'and'revlew exlsttng

rnsttturrons and organs addressrng forced drsplacements'The commrttee was

also mandated to examrne poltcres and laws governtng all forms of forced

drsplacement wrth the atm of promottng protectlon and rmprovrng the well belng

of forced mrgrants and to come up wrth a draft brll on forced dtsplacements After

conductrng rnqurnes rn most parts of (he country, consultattve workshops wlth

stakeholders and meetrngs wlth relevant government and non-state actors, the

Select Commrttee made the followrng findlngs, amongst others "'
The Government was rll prepared to handle the humanrtarlan crlsls, lts structures

were very weak,

The Government's response to the plrght of lDPs ln terms of provtston of securrty,

provrsron of relref food and non-food ttems and constructlon of temporal shelter

for lDPs was largely haphazard and uncoordrnated

The profrlrng, payment and resettlement was shrouded rn mystery and

characterrsed by lack of transparency whereby the Provtnctal Admlnlstratlon

(Chrefs, DOs, and DCs) were a(cused of regtsterrng fake lDPs and tn some

rnstances of altenng the regtsters oF lDPs Thrs led to prolrferatron of lDPs camps

and persons, double or trple payments and tncreased number of fake lDPs thus

cnpplrng the resettlement exerctse Consequently, manygenurne lDPswere left

281 KHRC (n 27J abcver 24
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out of the p106lrng exercrse whrle many fake lDPs benefrted rn the resettlement
proceSS The Commrttee observed that re-velltng oI lDPs was vrtal to ascertarn

the genurne lDPs and rdentrfy the fake ones Those rdentrned as fake lDPs should
be prosecuted

The payment of the ex-gtotto start-up caprtal was drscrmrnatory, unfarr and
corrupt resultrng rn the payment of fake lDPs at the expense of gen urne ones
ln some rnstances, the Government officrals rn charge of ex. grdlid payments
were rmplrcated in the embezzlement of funds

The lDPs rn the camps were gtven more attentron by the Government
whrle the rntegrated ones, forest evtctees (Government Dtsplaced Per5ons),

landslrde, hrstoncal, and cattle rustlrng lDPs were left out of the resettlement
and assrstance pla n

The Government created rnstrtutrons to handle the resettlement but dtd not
use these rnstrtulrons rn respondrng to the plrght of tnternal drsplacement The
Natronal Humanrtarran Fund for mrtrgatron of effects and resettlement ofvtcttm
of 2007 vrolence was allo(ated only Ksh 419 28 m rn 20l l/2012 whrch ts not
sufficrent The Commtttee felt that fatlure to rmplement and fully operatronalrse
the Department of Mrttgatron and Resettlement and the Nalonal Humanrtaflan
Fu nd for mrt gatron of effects and resettlement of vtctlms of 2OO7 vrolence rn the
Mrnrstry of Speclal Programmes were the matn reason why the Government's
response to the plrght of lDPs was haphazard and unstructured

267 The Commrttee concluded lhat the resettlement of lDps had taken too long and
recommended that the government should move wrth speed to resettle all lDps by
May 2012 The work of the Commrssron, especrally rts healngs, further confirmed
rhese findrngs ln the sectron that follows the rmpact of forced drsplacement on
women rs examlned rn detarl

Women's experiences of fot(ed displacement

268 Forced drsplacement affects men and women drfferently-.. There are drverse
gendered rmpacts of forced drsplacement Ftrstly, many women assume new
responsrbrlrtres as heads of households In the aftermath of drsplacement Secondly,
drsplaced women are always more vulnerable to sexual and gender-based vrolence
Thrrdly, drsplaced women are rarely consulted when desrgnrng and executrng
programmes armed at allevratrng therr sttuatron As a result, many such programmes
often end up rernforcrng gender brases and drscrrmrnatron

285 See Hovll (n 257 abovel 0 Meerlens Forced d/sp/acamenl and gentlet lLls\ce tn Caiambn Be!\!pen dsptoDodtooat
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269 A number of exrstrng human rtghts rnstruments recognrse the specrhc plrghl and

needs of rnternally dtsplaced women and requlre states to take speclal measures to

respond to these needs TheUNGurdrngPrrnctplesprovrdeasfollowsrnrelatlonto

rnternally drsplaced women (and other vulnerable groups)

Prnaryle 4(2) Cetlarn tnternally drsplaced persons, such as chtldren, especrally

unaccompanted mrnors, expectant mothers, mothers wrth young chrldren,

female heads of household, persons wrth dtsabrlrtres and elderly persons, shall

be entrtled to protectlon and asslstance requtred by thelr condrtlon and to

treatment whtch takes tnto account thetr spectal needs

Pnnaple 18(3) Specral efforts should be made to ensure the full partrcrpatron

of women rn the plannlng and dtstrrbutlon of these basrc supplres That rs

essentral food and potable water; basrc sheller and housrng, approprtate

clothrng, and essentralmedtcal servrces and sanltatlon

Prtnoples 19(2) Specral attentron should be patd to the health needs of

women, rncludrng access to female health care provtders and servlces, such

as reproductrve health care, as well as approprrate counselllng for vrctrms of

sexual and o(her abuses

Pnnople 20(3) Women and men shall have equal rtghts to obtarn such

necessary docunrents and shall have the nght to have such documentatton

rssued rn (hetr own names

Pnncrple 23(3) Specral efforts should be made to ensure the full and equal

partrcrpatron of women and g rrls tn educattonal programmes

Pnntple 23(4) Educatron and tratnrng facrlrtres shall be made avarlable to

rnternally drsplaced persons, rn parttcular adolescents and women, whether

or not lrvrng rn camps, as soon as condltlons permlt

270 Under the ICGLR Protocol on lDPs, member states have undertaken to'provtde

specral protectton for women, chtldren, the vulnerable, and drsplaced persons wtth

drsabrlrtres'r"The ICGLR Protocol on Property Rrghts of Returnlng Persons secures

the flghts of drsplaced women to own property U nder the Protocol, member states

have undertaken to ''

deal wrth spectal clatms of protec(ron by returntng spouses, slngle parents,

and srngle women wrth respect to dtsputes on the ownershlp of famrly or

other property when a drsplaced spouse ls deceased,

286
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elrmrnate gender based dlscnmrnatton agarnst women accordlng to the
lnternatronal Conventron on the Elrmrnatton of All Forms of Dtscflmtnatron
agarnst Women, the Afflcan Charter on Human and Peoples'Rrghts and the
Protocol to the Afrrcan Charter on Human and Peoples'Rtghts on the Rrghts of
Women rn Afrrca, and

grve effect to the legal capactty of return ng women and all women, rncludrnq
srngle women. to oyrn land and other property tn thetr own rlght, wrthout
drscrrm rnatron of any krnd,

The Protocol also provrdes that'any land or property regrstratron scheme establrshed
under Artrcle 4(l )(d) shall accord women the legal Capacrty to regrster trtle to land or
property owned by them under both customary and statutory land tenure systems
so as to enable them to own such land or property rn thetr own nght, and to avotd
conflrctrng clarms relatrng to therr ownershrp of such land or property':$The prnherro

Prrncrples further provrde that states shall ensure the followrng /t,

the equal rrght of men and women, and the equal rrght of boys and grrls, to
housrng, Iand and property restrtutton,

the equal flght of men and women, and the eqUal rrght of boys and grrls, /nter
oila, to voluntary return rn safety and drg nrt y, legal securrty of tenure, property
ownershrp, eq ual access to rn hefltance, as well as the use. control of a nd access
to housrng, land and property

that housrng, Iand and property restttutton programmes, polrcres and practrces
recognrse the.Jornt ownershrp nghts of both male and female heads of the
household as an expltcrt component of the restttutton proccss, and that restttutton
programmes, pohcres and practtCes reflect a ge nd er-sensll tve approach

that housrng, land and property restttutton programmes, polrctes and practtces
do not drsadvantage women and grrls States should adopt posrtrve measures
to ensure gender equalrty tn thrs reqard

272 The Kanrpala Conventton obltges state parttes to provrde specral protectton for
and assrstance to rnternally drsplaced persons wrth specral needs rncludrng female
heads of hor.rseholds, expectant mothers, and mothers wrth young chrldren,n,
State partres are also oblrged to take spectal measures to protect and provrde
for the reproducttve and sexual health of rnternally drsplaced persons as well as

288 As ahove
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a ppropflate psycho-socral su pport for vrctrms of sexual and other related abuses "'
Other relevant legal provtstons relattng to drsplaced women are (ontalned rn the

Afncan Women's Protocol.r" and the Afrrcan Chtldren's Charter,"'

. lntemally displaced women

273, The Commrssron's hearrngs revealed that the state's response to the plrqht and

needs to rnternally drsplaced women was less than satlsfactory Generally, the

state's response fell short of rts oblrgatrons as strpulated tn relevanr human rtghts

rnstruments ln addrtton to ltstentng to lDPs durrng rts lndrvrdual hearrngs, the

Commrssron held a Thematrc Hearrng on lDPs on 3 February 2012 The Thematrc

Hearng brought together stakeholders who made presentatlons before the

Commrssron The Commrssron also made a srte vrsrt to lvlawrngu IDP Camp tn

Narvasha where rt wrtnessed and assessed the condltrons under whrch lDPs lrved.

The UN Specral Rapporteur on the Human Rrghts of lnternally Drsplaced Persons

accompanred the Commrssron d urtng rts stte vtstt to Mawrngu IDP Camp.

274 A majonty of drsplaced women who shared therr storres wlth the Commrssron

were vlcl ms of multrple evrctrons and dtsplacement, they had suffered multrple

vrolent drsruptrons of therr lrves whrle therr proPertres had been looted, destroyed

or bu rnt several trmes

275. For some, the vtola(ton contrnued even up to the date of submtsston of thrs report,

they contrnue lrvrng rn tented camps, five years after they were drsplaced, and rn

sprte of promrses by the state that lt would resettle Ihem

276, Desprte therr drffcult srtuatton, many drsplaced women who testrfed before the

Commrssron demonstrated extraordlnary determlnatron to reburld therr lrves and

move on The testrmony below represents one woman's resolve to ltve on desptte

sufferrng multrple for(ed evrctrons

Srnce 1992, lhave been a vrcttm because my permanenl house was burnl down and all

Ihe properly looled The tea planlatron was slashed do\ n and burnt All the trees were

cut down and burnl All the houses for the chlldren and also the workers'houses were

destroyed rn 1992 Srnce that trme, I have trled everythlng possrble but I have not 9ol any

a5srstance Dufing the cla5he5, I ran away I have stayed out for three years and when I came

back to that land, I put up lemporary thelter and started 5tayrng there After five years,

there v/at a general electron Jnd what I had bullt wa5 also burnt down and everythlng

was looted lwent back to where I was I stayed there for some ttme and went back to

my orrgrnalfarm because where lwas staylng, at the shops, llfe was very drfhcult When I
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went back to the farm again during the multi-party election, we were told to go away and

everything wa9 looted. We were told to go back where we came from. I am a Kisii but I had

bought land in the Kalenjin community. They looted everything including all the animals

and burnt down the houses. ln 2007, we had again gon€ back and rebuilt it. Even the
children had already buik their house. I have three boys and three girls. Again during the
clashes of that time, the hou5es were all destroyed. Since 1992, I have been running away
from the farm and going back again. lhave stayed out at the shopping centre but lam
now back in the farm. Some good Samaritans constructed a small house for u5. L4y boys
have also built some small houses and are living there. I have gone through so much.re.

277. ln many cases, women suffered violations during flight to the camps or to places
where they hoped they would find refuge. During the 2007/2008 pEV a woman
was gang raped on her way to seek refuge at Afraha Stadium, Nakuru.r"! 5he
narrated her chilling account in Kisumu:

We started the lourney. At around 8.30 p.rn. we were just walking slowly. We went out
through the sewerage system. We were looking for a roadside san(tuary where to hide
from any crowd coming on. We used a ponyo route to ponda lv4ali and went to Eliza,s House.
There was a trench. We heard noise being made by a crowd of people coming towards us.

We were shocked. We decided to look for a place to hide, so that they could pass, and we
continue with our journey. Afraha Stadium was very far away from where we were living.
We were forced to go there because we did not have any other option. We had to look for
a way of getting there. Mama Sadam had one child. I had five children. We were walking
together As we looked for a place fo hide, we realised the crowd was moving towards
where we were. I told the others:"We have to go to the other side and hide, so that these
people (an passl'l was on the frontline. So, ljumped over the trench to the other side.
Amongst those in the crowd were people who werc amoking bhang. Whcn liumped over
the tren(h, they noticed us. Those who were smoking bhang came and grabbed me. I

screamed. Mama Sadam wa5 behind with the children. They could not come over because
I was already screaming. The children got into the trench but Mama Sadam did not run
away. Those people sta rted beating me. I hit my head on a stone. Those were the people
who raped me. I can identify them. They were three. They took turns on me, one after the
other. I was helped by gunshotg which were heard behind us. lt seemed that there were
police ofllcers who were following the crowd we were tryinq to hide from. There were
gunshots all over, which made those people run away. lremained there full of pain. I did
not know what to do. I did not know where the children were. I did not know whether they
had.jumped to where I was and saw what happened to me. I did not know where exactly
they were and what they were going through. I remained there quiet, not knowing what
to do. At the time, my older daughter was supposed to join Form Two. She was a big girl. I

was full of pain. I said to myself: "What shall I do? How am I going to get up?,,9y then blood
was allover me, oozing from the head wound I had su5tained. lwas feeling pain all over
my body. I stayed there. I felt very cold. I could not make it. That was when my young child
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star(ed cryrng, callng me "Motherl"l replred "Where are youT"They (old me "We are herel'

I told rhem to come over 5o, the chrldren came ovet cryrng I was also crytng, wondering

wherher rhey had seen what had happened to me We rtayed there for about an hour I

rrred very hard to ensure that the chrldren drd nol know what had happened We started

the lourney agarn toward5 our destrna(ron When we arrtved at Afraha Sradrurn, I was very

annoyed and cold The chrldren were also feelng cold We found that there were already

so many people at that place re

278 ln Lrmuru, an old woman who was escaptng to a nearby pollce statlon was 9an9

raped,'On the way to the poltce statron, we met Mungrkr (outlawed sect) who

grabbed me and blrnd folded me then teared apart my under pant vrolently and

rapped me at thrs my old age'r" The same fate befell a woman tn Bungoma who

was raped rn the presence of her chrldren ln her own words

Suddenly, llearnt that there was a group followrng us from behrnd when they reached

they slapped the chrldren who fell down rn fear then dragged me asrde Three men

raped me (gang raprng) leavrng me thrnkrng I was dead I could only hear the cry from

my chrldren from where I was raped After a whlle, I crawled slowly and reached them )"

279 Grven the abrupt and hurned nature of flrght, many women left behtnd essenttal

documents (such as rdentrty cards) whrch would later play an rmportant role tn

determrnrng whether or not they were elrgrble for compensatron undet Operoton

Rudr Nyumbanr Some lost documenls whtch were personally dear to them, such

as photos of therr loved ones who pertshed or got lost dulrng the PEV mayhem

Speakrng to IDP women rn Krsumu, Commtsstoner Chawatama aptly caPtured the

fate of these women

I had an opportunr(y to vrsrt an IDP carnp, and I had nrr opportunrly (o speak Io some

wonren Amongst the Ihtng5 that the women mlssed werelust to have a house to sweep

They mrssed havrng photos of therr loved ones Mos( of them complarned about therr

houses havrng been burnt down, and that they lost therr husbands and chtldren, and

they JUst mrssed the photos that they had put up on therr houses, so that they could

have somethrng to remember about the loved ones they had lost ?"

280 Moreover, because of the abrupt need Io flee thelr homes, most dlsplaced persons

were not able to take any food or other essenttals wrth them Accordrngly, some

arrrved rn the camps wrlh only the clothes they had worn The camps were

overcrowded and sanrtary facrlrtres were rn pathe(lc condltlons or unavarlable all

together. Like other lDPs, women and chrldren went for days wrthout food or a
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decent bath. Life in the camp, as described by various witnesses, was unbearable
and stripped the lDPs of human dignity and self worth. A witness provided the
following summary of women's life at the IDP campsl

Very many women who are here are victims ofthe post-election violence. A woman and
he. children have been staying in IDP camps for four years. lt i5 iust like staying outside.
We have seen the tents at the IDP camps. Peop,e are being rained on together with thear

children. Rape cases happen there every day. Mothers and children are beinq raped.
Even young boys have been sexually violated. They do not 9o to school. They do not
have clothing. They do not have food. They have not had anythinq in those (amp5 for
all this period. They have Iost their livelihoods. Their lives will never be the same again,
whatever the case. This is because you cannot do lhe work that you could have done if
you were at your home. Their lives have changed.rm

281. Another witness informed the Commission that

The lDPs do not have shelter They do not have food or medicine. They do not even have
sanitary towels. They do not have clothes. Women are people who would want to dress

smartly. They would want to make their hair. Look at these women? They have put on
head scarves because they do not have any money to make their hair. They are living a

life different from a woman's life.'oi

282. Life was particularly a gruesome experience for who had suffered inJUries during the
PEVThey could not get immediate medicalattention in the camps and their situation
worsened. The drug supply for HIV positive displaced women was cut short and as

a result their condition worsened. They were also not able to receive appropriate
care in the camps. lDPs in Kitutu Chache, Kisii, told the Commission throuqh their
memorandum that'[w]e have developed Asthma, breathing p.oblems, High
pretention, and Ulcersir0, They also indicated that'[o]thers especially our women
that were raped contracted HIV and AIDS which has infected their husbands:03 A
comprehensive memorandum from a group of 4l women lDps who were raped
during the PEV contained awful stories of their suffering. They summarized their
situalion thus: 'Some of us have been divorced, some stay in the house without
enjoying conjugal rights; some were infected with diseases such as HIV/AIDS and
depression:r*

283. A focus group discussion with internally displaced women organised by the UN
Special Rapporteur on the Human Riqhts of lDps revealed that the state had failed
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to cater for the nutfltronal needs of spectal groups such as lactatrng mothers

and persons takrng HIV antr-retrovtral drugs.r(5 Not surprlslngly, a study whlch

evaluated mortalrty and morbrdrty among lDPs rn western Kenya followrng the PEV,

found that the maJoflty of adult IDP deaths were ascrtbed to HIV lnfectron rcu The

followrng quotatron captures the dtre sttua(ton of women lDPs who were vrctlms

of rape and other folms of sexual vrolence d urrng the PEV

I arn speakrng on behalf of women who we are stayrng wrth at the camp There are some

who were raped before therr chrldren and husbands and they are not able to express

themselves They are akard and embarrassed to say rt because they do not want to

embara5s thelr husband5 5ome of them are lvrng wtth drsease5 because they do not

have money to go for proper treatment Someofourdaughtersgavebrrthaftertherape

cases and we do not know what to do I am one of the people who were raped Whenl

tred to go for medrcatron, I was prescrtbed for medrcrne, but I do not have the lnoney to

buy the medrcrne So, I have health complrcattons'"

284 Another wrtness descnbed the srtuatton of women who gave brrth at the camps

I recelved a number of women who had deltvered rn the carnps but for three or four week5,

had not had a shower or got any treatment When they came, 50 many of thcm were

smellrng There were also vr(trms of rape, (hrldren wrthout parents and women who were

traumatrsed There are those who slayed tor about four days wlthout utterlnq a word r'3

285 The Commrssron learnt that state response to allevrate the plrghl of lDPs durrng

and after the PEV was parnfully slow, od hoc, and uncoordrnated What thrs meant

was that rmmedrately afrer drsplacement, dlsplaced persons gathered ln an area,

of(en rn a pollce statron, church or a soccer stadtum, where they rnltlally spent

nrghts erther rn the open or makeshrft shelters Later, humanrtarlan agenctes and

well wrshers provrded lDPs wrth tents and other baslc asslstance However, strch

donatrons were hardly adequate to meet baslc needs. Moreover, wlth llmlted

spaces and tent5, men and women were forced to sleep under a stngle tent or tn

the open Thrs exposed women and grrls to sexual vtolence'u'

286 Faced wrth the constant crres of hungry chrldren, many women rn the IDP Camps

found themselves tn a desperate sltuatron, Accordlngly, some chose to seek for

casual or rnformallobs' Somettmes these women wereforced to trade sex for such

lobs Accordrng to a wttness, 'somettmes when these women 90 to look for casual
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lobs, they are usually asked for sexual favorrrsir" The Com mrssron also hea rd of cases

where drsplaced women engaged tn prostttutton as a way of earnrng a lrvehhood rr,

287. The srtuatron was not dtfferent for those women who were drsplaced but had been
rntegrated rnto local communtttes or had found accommodatron tn rental houses
rn urban centres ln Ktsumu, the Commrssron heard the followtng testtmony

There are a number who suffered gender-based vrolence and have gvnaecologrcal

com plcattons They ca n not treat them selves beca u se rt rs too cosl ly a nd others tested H lV

posrtrve as a result of the rape A number of them are traumatrsed and dcpressed Some

of them have been abandoned by therr spouses who wrtnessed lhe crrme Others have

been thrown out ol therr homes because they are nol Luos They got ma(ted rnto the
Luo communrty bul the Luos dld not wel(ome them anymore and they have nowhere to
go So, they have be(ome squatter5 Those who lrve wrth therr husbands do not share any
rntrmacy bul rt rs convenrent to pretend that they are both husband and wrfe So, a number
have been left alone to look after therr chtldren They are humtlrated by the communtty
and are remrnded about thelr status When they are !nable to p,.ty school fees and they
plead for therr chrldren to contrnue wtth school, they are told off hy teachers When they
default rn rent, therr landlords break down therr doors Some oF ther chrldren have gone
to the streets whrch are constdered a better optlon than ltarvatton at home Meanwhtle,
commun tres lecture them aboL,t movtng on and ro stop sayrng lhat they are lDps,''

288 A srmrlar story was narrated to the Commtsston tn Nakuru

We always try to work here and there for one or (wo days We do not get good pay and,

consrdenng that we rent houses and have other expenses, Ife rs very drffi(ult Even our
chrldren are gettrng marrred very early because of problems We use the only money we
get to buy food We lrve from hand to mouth Our chtldren are JUst employed as house
helps, and some o[ us have been drsowned by our husbands Ltke for me, my husband left
me Although people say that poverry wrll end, I do not see rt endrng When I get someone
who can grve me Ksh 100, I ,ust settle there because I need the money I was affected
and ldo not have anywhere else to go. Olhers have even commrtted sut(tde because of
poverty All we do rs get money to pay rent lt rs hand to mouth lrfe The husbands do
not h,]ve money, the wlves do not have money That ts why some are even engagrng tn
prostrtulon We have so mnny problern5 and I do not even know rf lhrs Commrssron rs

gornq 1o hclp us We lust want you to help Lts We senl Hon Wamwere to go and tell the
Presrdent abour our problems when he was strllour I\,4p, that we have more problems than
any other people Al least, there are people who h.tve gone Io thelr land and came back
brtt, lor us, t rs ]ust suffeflnq \''
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289 On resettlement of lDPs under Operctnn Rudt Nyumbon, the Commrssron's

hearrngs revealed that the corruplron and mrsmanagement whtch marred the

entrre process had a partrcularly devastatrng tmpact on women A constderable

number of drsplaced women told the Commrssron (hat they recetved netther

the start-up caprtal nor the payment tn lteu of houstng Those who recetved the

amount, especrally the start-up caprtal of Ksh 10,000, found that rt was too lrttle to

enable them restart therr llves ln thts regard, a wrtness testlfied as follows

we were grven Ksh l0 000 The money was only gtven to a few people We were also

told that they would burld houses for us but they have not burlt those hou5e5 up to

now I have been forced to lrve rn a rental house But I have not been able to pay the rent

because I am supposed to pay Ksh 700 r''

290 Another wrtness spoke about the Same tssue rn Krsll.

The money that wa5 grven, the Ksh I0,000 for the lDPs, we lhe women drd not 9et tt There

are even some old men who drd not get thts money We have even heard that there are

sorrle people who have been grven Ksh 25,000 Here r5 a pelson who was affected but

has not been grven the Ksh 10,000 or the Ksh 25,000 Thrs ls the case and yet others have

been grven Ksh 15,000 I thrnk of a petson who was affected, her hou5e burnt, property

de5troyed and ha5 not got even a stngle cenI, especlally at thls tlme when the prlce of

marzehasgoneup r(rsaroundKshl20perktlogram lant a woman who was atfected by

rhrs v olence and lcannot afford th s pnce Just Ihrnk how that woman feels Thlnk about

the woman who was raped and was even tnfected wrth HIV/Alds I '

291 The Commrssron also learnt that rn certatn cases women were dls(rlmlnated

agarnst rn the regrstratron process or that some reqtstratron offcers were generally

tnSensr(lve to women's needs

Even when the Government srarted saytng thal the \4omen should go and regl5ter, the

officer who had been mandated lo regrster the people or the vtctlms would questlon

us Thrs r5 the case and yet lhe ofllcer knew that women ate weak and cannol defend

themselves They were even askrng us "Do you have a husband? Where drd you get

money to buy land hereT" As a re5ult of all the5e que5trons, we became defeated I was

deleated when I started explarnrng where Igot lhe money Io buy the land 'L

292 The Commrssron also recerved tesrrmony porntrng Io the fact that, rn certaln cases,

lDPs were cornpelled to bnbe regrstratton officers so that they could be consrdered

for cash payments under the Operotron Rudt Nyumbo As such, and as earlrer

mentroned, for those who lost rdentrty cards durrng the PEV, thelr efforts to be

regrstered became even more complrcated
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Even today, where we are, we have people who have never recetved thetr Ksh lO OOO

Even those people who were supposed to c,et Ksh l0 000, when rhey wenr to collect therr
money, they had to part wrth Ksh I 000 Others even had ro parr wrth Ksh 5 O0O The

government's stand that rfyou do not have an lD card you wrll not get money presupposes

that people had trme to pack therr bags and make sure that they collected everythrng
before they left So, some people cannot get money because they have no lD Cards Some

have been told to go and get ID cards of ther Fathers, who passed away many year5 aqo
There are lDPs who were able to vouch for others be(au5e they knew each other, I

. Women rcfugees

293 As ofOctober 201 1 when the Commrsston hcld its heanngs rn Krryandongo, Uganda,
49 per cent of the refugees were female. The majonty of refugees rn Krryandongo
fled to Uganda durrng the 2007 /2OOB PEV They were marnly from Busra, Malaba,

Eungoma and 
^/t 

Elgon ln Uganda, they were recerved marnly by the Red Cross

Socrety who arranged for them to be hosted rn ch urches, schools and polrce statrons
They then moved to a formal transrt camp rn Mulanda After stayrng rn Muland,.r for a

short whrle and after the PEV had subsrded, they were grven the chorce of returnrng
to the country Some of the refugees returned but a srgnrfirant number, sttll feaflng
for therr lrves, chose to remarn rn Uganda Those who rematned were later moved
to Krryandongo Refugee Camp, whrch contrnues to be the largest refugee camp
hostrng Kenyans tn Uganda

294 The women's hearrngs rn (rryandongo revealed the range of terrrble vrolatrons that
women suffer durrng flrght and subsequently rn the refugee camps For the women,
the flrght to Uganda was a harrowrng expenence An expectant mother gave brrth
durrng flrght only for the newborn to fall rnto a rrver accordrng to one wttness
Ugandan secunty forces recovered the chrld who rs now nearly lour years old ,,,

295 In one extreme case, vLc trms of the pEV who had fled across rhe border to Uganda were
followed by attackers who attempted to potson therr food Thrs rncrdent happened
at Sarnt.Jude School where Kenyan refugees were seekrng temporary shelter Two
wrtnesses testrfied about thrs tnctdent one of whom told the Commtsston

When we got to the border, we were welcomed .rnd kepl at a school called sarnt lude
That rs where we stayed [ ] However, we were followed there Every evenrnq, we used to
hold prayers One day a5 we were prayrng, we we.e borlrng beans for supoer, somebody
crossed rn, came and put porson rn the food and the flour lhose who werc prepnlng
the food l'or us went back and real sed that there was a lot of foam n the bean5 They
became susprcrous When they notrced thts, they decrded to look at tt (losely wtth the[
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tor(h and they realr5ed that the llour had also been doused wllh porson They lold us

not to eat rt They saw some chrldren and some grown-ups runnlng away from where the

food had been stored 50, they threw away the lood The followrng day, the place where

(hey poured the food, all the gras5 had drred up That Vva5 reported rn the newspapers,

that the refugees at Sarnt Jude had survtved artempted potsontng 5o, we stayed

overnrght wrthout eatrng any food and the followrng mornrng, we contrnued wrth our

lrves We were able to make some polrdge for the chrldren "'

296. Almost wrlhout exceptron, women refugees tn Ktryandongo {lrke men) had abruptly

fled therr homes wrthoul carryrng therr belongrngs Many lost tl'lerr belongrngs to

looters Many refugee women rn Klryandongo were buslnesswomen wlth flourrshlng

busrnesses but durrng the PEV, therr shops and enterprlses were looted and burnt

down AnnWambut had lrved tn Busta fot 25 years where she had a flourrshrng

busrness and a sugarcane farm 5he also reared prgs on her farm Attheherghtofthe
PEV all her propertres were looted before her house and shop were burnt down she

escaped berng attacked by Iunnlng tnto a prlvate hospltal, then to a pollce slatron

and finally to Uganda She parnfully narrated her loss to the Commtsston

We went to the polrce statron where lfound very many Krkuyus who hved at that place

All tho5e who were there dtd not have anythtng They told me lhat the srtuatron was

bad We wanted the polt(e lo take us back to our houses to pLCk blankets to cover the

chrldren They told u5 lhat they had been lnstructed to take care of us and not our

propeny Meanwhtle, people were loolrng property from our houses ln the mornrng,

Ihe loollng contrnued Thrngs were berng looled and other5 thrown on the roads Af(er

a short whrle, there was frre They burnt everylhrng, lncludlng the shop5 We drd not

manage to rescue anythrng from the shops At around 10 00 d m I was told that people

were also burnrng (he farms I pleaded wrth a polrce officer to go and prevent them

from burntng the houses but rI wa5 all n varn They burnt my property agaln There

were some vehrcles that had nol been burnl We heard ola plot to burn the people too

So, we prepared to run away At around 7 00 p m we boarded vehtcles and he.lded to

Busra Polrce Slatron We stnyed there unlrldawn There was nothrng ln the polrce statlon,

not even food or water On lst January, 2008 people started crossrnq Io Uganda The

followrng day, we were told to go to Uganda to gel some assrslance from the Red Cro5s

We were put rn a certarn school rn Uganda We cooked for lhe chlldren ln the open The

followrng day, very many Ktkuyus arrtved there The Red Cross gave us food lrke potatoes

and we were rnslructed to cook rn one 5ulrul/o and sub-dlvlde rI among the people'r

297 Another vrc(rm, Anna Mu(honr, narrated to the Commlssron how she pleaded wrth

looters to allow to her take a few of her belongrngs whrch they agreed But on her

way to lorn her husband at the poltce statron where they had sought refuge, she

was vrolently attacked by a rowdy gang

32t)
321

TJRC hansard'PLrblc Hear ng,Krrya doflJo/1 Nove'|rtrer 2Cll/p 1C_11

TJRC/Hansard,Wjlnen s Heanng/Krryanuonqo/l November 2011/p 7

I l(l



On Sunday, when rt was announced thal Krbakr had rvon, thrngs became worse The polrce

oflScers could not help us anymore So, people came and starled desuoytng our houses

They were burnrng and destroyrng thtngs I was lust there rn Mumras I was n a centre

called Nabongo They came and started destroytnq everlthtnq tn the houses, and tak ng

away our thrngs We ran to the poltce statron where we had slept ln the rnornrng, I told my

husband "lt rs better thar we go home I because we drd nol have even blankets I wanted

to go back and frnd out whether they had left behrnd anythrng, so thal we could cover our

chrldren and ourselves When lwent back, lfound people rn our house destroyrng thtngs
They asked what I had to get from the house They sard that the thrngs were therrs, and that
we had been pretendrng that they were our thrngs They sa'd "Krbak has been qrvrng you

thrngs but you now see that rhese are our th n.ls" lbegged them to help me by allowrng

me to carry even a Few oF my clothes I told them th.I I wanted to l,rkc wrth mc at least a

sutrurro to go and cook some food One of them allowed me to take a few clolhcs I left the
rest of the itcms wrth lhem On my way back, I came across ,'r group of pcople Thrs group
was nol very forgrv ng They started bcatrng mc up I fell down One hrt mc wrth a stone on
my back Thcy too[ cvcrrthrng I had taken from my housc and started bcattnq me up, '

298, Rosemary Ngugr and her husband had a floulshrng busrness rn Malaba makrng
utensrls rncludrng cookrng pots and fryrng pans Speakrng before the Commtsston
rn Krrya ndongo, she narrated

About the matenals, most of thern lvere very expensrve because they would be sold rn

areas lrke Narrobr and Nakuru People would come and leave orders and we would pack

forthem Theywould then(omeand takethem away Myhusbandwasveryhardworkrng
but everythrng was demolshed and prope(y looted by people that we drd not knorv We

were evrcted at ntght and rn the mornrng, we were thrown tnto lornes We sent the polrce

to go and check They told us that they found the doors open and there was nothrng
there We lefl all that to 6od becaLlse rt rs God who had grven us lhe propertres, lhe energy
and the grace to do all that Srnre rve were alrvc, rve knew we could starl all over agatn "l

299 Some women refugees who spoke to the Commrssron had been dtsplaced multrple
trmes Teresa Nafula, who was at the trme of the 2007/2008 pEV lrvrng rn N4t Elgon,
narrated to the Commtsston how she was drsplaced rn 1992,1997 and 2007, Dunng
the 2007/2008 PEV rn Mt Elgon, she watched from across the border rn Uganda as

her house was burnt to ashes

What I have seen and what lconttnLre to 5ee rn my lrfe has made a lot of drfference srn(e
I992 From 1992, there have been clashes and lran away n August before the electrons
We left food rn the farms We rented a house rn Bungoma We were told that peace wa5

back and we went back ln 1997 agarn, there were cla5hes Normally, people go away
before electrons ln November, 2006 I saw pcople movtng therr belongtngs to drfferent
places I asked them what was happenrng, bLll they dtd not nnslver me One day tn the
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mornrng, I saw two bodres carned away There was another body that was found near my

home lt lvas badly cut ltold my chrldren to prepare lo run away Polce from Chebukube

canre near our place, lcould see them from home When you are ln thls s'de of Uqanda,

you can see my home very well We were warned that we would also be slashed lf we ,rent

back At that tlme, we were lvrng wlth strangers 1n Uganda On Ihe other slde, people

were burnrng houses and lootng property lsaw my house burnrng down I had not

ca rrred anyth ng f ro m the house lt was the year of electtons and thlngs got worse lwas ln

Uqdnda I drd no( have food or anythrng but strll, I could not go back home r"

3OO Havrng lost all therr lrfetrme belongtngs rncludlng bustness merchandtse, Kenyan

refugee women lrvrng rn Krryandongo have lound themselves ln utter desperatlon

and destrtutton, a srruatton that ts dlfficult to reconclle wrth therr prevtous lrves

They are now unable to restart nerther thelr lrvers nor thetr bustnesses The credlt

facrlrtres they had back rn Kenya are now unavatlable tn Uganda

Some of us were I vrng our lrves as farmers and busrness people, but we are now here ru5t

lke that As lve are here, because lt 15 not our country, one caonot even lnvest ln buslnesS

or even burld a home I I ln Kenya we used lo get funds through women organrsatlons I

was a busrnesswontan and could be able to pay loans For the short trme we have stayed

rn Uganda, we do not have anythrng other than clothrng we have be(ome poor We only

re(e ve sympalhy from good 5amarrtans from Kenya They send us clothes to wear'r'

30l Ano(her wrtness explarned to the Commlssron how her lrfe and that of her chrldren

had srgnrficantly changed srnce she was drsplaced and forced rnto a forergn country

as a refugee

When we were rn Kenya, we were managrng [fe because we had organlsatlon5 llke the

Kerrya Wornen Organrsatron but !'elterr we (ame to Ugdrlda, we starled sufferlng We

depend on Red Cro55 and humanrtarlan ard When we were ln Kenya, we were feedrng

people but now we depend on people I had one daughter who went lo Kenya to hve

wrth the aunl She had compleled Form Four After she went to Nakuru and llved there for

sorne trme, when she (ame back she wa5 pregnant She told tne that she suffered whlle ln

Kenya There !,r'as no food where she wen( to ltve She was rrnptegnated by a school boy

she wanled to abort but I refused lalso had a son who was ln lomo Kenyatta Unlverslty

of Agrrcultute and Technology I used to pay all Ihe s(hool fees ln 2008, he courld not

contrnue wrth hrs educatrorr due to lack of fees AI that tlme, I wa5 already rn Uganda

5o, he could nor srr for the exams My daughler gave brrth to a baby glrl She then lefl to

go and look for a lob She got a lob as a house help but she left be(ause she was berng

harassed by the employer ln Oecernber,2008, my son came here and wondered whcther

he would (omplete hrs sludres I sold all the marze that I had harvested and gave hrrn

Ksh 60,000 We aiso got contnbutrons from several people to enable my son complete hrs
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education. Although he has graduated, he really suffered. As you know, it is the mothers

who take care of the children.-!26

302. ln general, life in Kiryandongo Refugee Camp is difficulr and less than dignifying.
Discrjmination against the refugees on the basis of their nationality by the host
(ommunity is rife. Due ro their inability to speak the local language, Kenyan
refugees find it difficult to access public services, especially medical and health
care services. A female witness told that the Commission: 'Here in Uganda, when
you do not know Kiganda, they do not treat you. lf you start speaking Kiswahili,
they do not talk to you'.r,7 This situation has compelled many refugees to resort to
bribing medical personnel in order for them to access health care services. This has

had a profound impact on women's access to reproductive health, especially those
who had suffered sexual violation during the PEV. According to a witness:

You must know how to speak the Ugandan languaqes, or els€ you look for a do(tor and
bribe him in order to get assistan(e. You do not even have the money with which to
bribe anybody. lf even getting food is diffrcult, how can you have money with which to
b.ibe a doctor? lf you are supposed to go to (ampala, you sell maize, so that you can
have money for transport.rrB

303. lndeed, a fairly good number of women who attended the Commission,s hearing
in Kiryandongo were sick and still suffering from injuries they sustained during the
PEV. Anna Muthoni who, as mentioned earlier, was violently beaten by a rowdy
gang during the PEV described to the Commission her desperate efforts to 6nd
proper medication and how, despite her longing for another baby, her condition
had made it difficult for her to have another child.

I would like to say that I have not received any effe(tive treatment. I am still not doing well.
I am still not healed yet. The doctors said that I have problems with my bones, that there
are bones which are dislocated. They said that I need to go to theatre. So, they only give
me medicine. They told me that I should never bend, and that I should not carry anything.
I have been given bed rest. They said that this operation is going to be risky, if it is done
at Mulago be(ause they do not have a doctor who specialises in bones. They advised:,,1t
would be better ii you had gone back to Nairobi, but now you are in Uganda. Going back
home is hard]5o, I have jusr been ltaying like that, and jusr taking medicine. They have
been trying to do physiotherapy. The doctor has already said that physiotherapy cannot
heal my bones; I need to undergo an operation. I have two (hildren. My last born is seven-
and-a-half years. Thls situation has made it impossible [or me to have another child. The
doctor has also said that it would be riskier for me to have a pregnancy. My children are
still small. The small one always asks:"Why did you agree to vote for Kibaki? Until when are

IHBTI
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we gorng (o sufferT Mum, you should not have voted for Klbakr" He even wonder5 why we

cannot "buy" another chrld I am so hur( becauge I do not want to slay wlth two chlldren

I would lLke to have another baby All thrs rs happenrng becau5e of an electron yet I have

not benehlted rn any way I voted l ust hke any other Kenyan "'

304 Srmrlarly, another woman wrth Serlous health compltcatrons spoke to the

Commrssron about her 5rtuatron

I have a krdney problem My breast al50 has a problem They do not do operatrons on

krdneys rn Uganda [ 15o, lnormally 9o there lMulago] to get parn krllers [ ]lcan only

go to Kenya or abroad How do I go to KenyaT I do not have money for medrcrne

305 Some of the drsplaced women narrated to the Commrssron how thetr love ones

passed away Pfl ma fl ly for lack of access to early or proper treatment or medlcatlon

i',4y son fell rll and I could not get any medrcal attentron When the rllness became rntense,

he was refered to Krrydndogo The doctor told me that hrs (ondrtron was not bad and I

could go back the followrng day At that trme, my son had a headache At around 900

a m, he wa5 grven medrcrne and told to sleep After somelrme, he lost hrs strength and

hrs eyes changed colour I asked the doclor why he was behavrng that way and I was told

thal he would be okay I called rny husband and !ryhen he came, he found that he w0s

unconscous At that trme, my son could not speak At around 9 00 p m, he passed away lu

306. Another woman told the Commrssron the followrng sad story'

I ran away to thrs place wrlh two chrldren One was about 14 year5 old we struggled

wrth the doctors, thrnkrng thal Ihe chlldren had malarta I started to seek asslstance

from my nerghbours We Iook her to Buyale Drstrrct Hospr(al when we reached there,

the (hrld was dragnosed wrth all krnds of rllnesse5 5he drd not have malarra She had

yellow fever and other drseases we came back here and the (h ld went to school When

we want back to hosprtal, the chrld was tnlected wllh qutntne, whtch caused lhe grrl

(o become mentally challenged [ ] After:ome trme, my daughter slarted screamrng,

complarnrng of heada(he Whenwearnvedatthehosprtal,thesamedoctorlniectedher

wrth q!rnrne The 5rtualron deleoorated and at 2 OO p m my daughter passed away r''

307 A refugee womar), who contracted HIV after she was raped durrng the PEV and

subsequently abandoned by her husband after he learnt of the rape, descrrbed the

drfficultres she faced rn accessrng antt-retrovrral drugs rn Uganda She explatned

that she had to assume a Ugandan name tn order to access antr-retrovlral drugs ln

Uganda s publrc health facrlrtres
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I have been tested and I am posttrve, and the person who attacked me and hrs wrfe have

already dred When my husband heard about wh.rt happened, he left me:he relected me

completely He was asked "What.rre you gotng to do)'1 and then he relected me After
berng separated From my husband, I have been stnclle, I dld not have a chrld or anyone to
help me Everythtng that happen5 lo me here, all the medr( ne thit larn usrng, they keep

sayrng that thrs medrcrne rs for the Ugandan Government and for the Ugandan people
When lgo to hosprtal, they force me to use a Ugandan name so that lcan get help rn

terms of treatment My God rs helprng me speak because I am always coughtng, I cough
all the t me To qet a referral to go to a hospttal where you can get tested rs hard I am
sLrfferrng rn srlence We do not have help I do not h,tve medtc ne aDd I cannot qo to the
shop to buy thrs medrctne Sometrmes I do not have money to go to hosprral rn ,r certarn
week, and then I have to walt for the nexl month to go for medrcrne .r

308 The Commrssron also learnr that although the Offce of the Unrted Natrons Hrgh
Commrssroner for Refugees provrdes food rattons to the refugees, the amount rs

too lrttle to satrsfy the needs of many households rn Krryandongo Awrtnessposed
the questron 'the food from the Untted Natrons rs l5 krlograms and at trmes rt ts I2
krlograms What can you do wrth that , 7'1rr Whrle rn Mulanda. hunger drove some
of the refugee chrldren (o huntrng and eatrng rats and even snakes

The chrldren ate rals and even snakesr lf you brrng snakes and rats here, they (an eat
They say that they taste nrce [ ]We have learnt a lot here as our (htldren are eatrng rats
and,rfyoucall them here, you wrll understand whltthey(.te gorng through Theyknow
how (o hunt for rats and rt rs parnlul "

309 Moreover, because of poverty, some of the refugees were forced to sell the food
ratrons or the clothes they recerved rn order to pay for medrcal servrces

We are grven I5 krlograms of grarns per month That was what we rold to go to hosprtal
I have been travelIng to Kampal,.] For medrcatron lt gets to a t me when you even sell
yorrr clothes A Good Sarnar tan gtves you a dress but you sell rt, so that you can go for
medrcatron ll s renlly pa nful ,

310 But rn a number of households wrthrn the refugee camp, the food ratrons have
become a sour(e of tensron and even breakups of marrrage Due to desperarron,
many men rn the camp have resorted to excesstve drrnkrng of alcohol ln certarn
cases, they have resorted to selltng the food rattons they recetve so as to sustarn
therr drrnkrng habrt Thts has obvrously not augured well r,.irth therr wrves Thrs
leads to drvorce and other problems'r,"
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3l l On the question of returning to Kenya, statistics availed to the Commission by

the ofice of the UN High Commissioner for Refugees, showed that most of the

refugees, 60 per cent, were not willing to return. Only 26 per cent were willing to

return while I4 per cent were undecided,

Willing to Return

willi nq to return 26%

NoI Willing 60%

ndecided '14%

312. Many reasons were given for the overwhelming refusal to return to Kenya. After

their traumatic experience during the PEV, most of the refugees still fear for

their lives. They are afraid that having been rejected and forcefully evicted from

their original homes and farms, they would not be accepted back. Their fear was

particularly compounded by the fact that the next General Elections rn Kenya were

to be conducted in less than a year, and for them, there was genuine reason to

believe it will be marred with violence.

When you mention Kenya, it is lust like telling me to put my leg in burning charcoal [..]
As people who witnessed the in(idents that happened, whenever you mention Kenya,

something pains us. I was sitting with my young daughter and told her:"Go and greet

the visitorsl'5he told me:"These visitors have told us to go back to Kenya, where they

looted our property and burnt our houses. I will not go and greet them. lf these guests

are going to Kenya, let us go to the other side of the hill. lam not going back to Kenya

Kenya has made our father go away. Kenya made my sister die. Kenya made my brother

die. Kenya has made you mother not to even wash your clothesr,

313. There were also those who were willing to return but were unsure as to whether

the Kenyan government would provide them with new farms where they could

build new homes and restart their lives:

We have not refused to go back because home is home, but we are praying that all those

responsibte in resettling us should set aside funds to give us farms so that we can lead

a good life and also our children who witnessed violence that took place in 2007 /2008
(an try to forqet and mind theit future.ri'
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314 The fear among the refugees that the government would not resettle them was

partrcularly rernforced when they noted that lDPs were nerther betng well taken
care of nor speedrly rescttled by the government Thrs was one of the matn reasons

why many of the refugees refused to return to Kenya when they were grven the
optron to do so whlle strll at M ula nda

The then Mrnrster of Stare for Specral Programmes pleaded wrrh us lo go ba(k to Kenya

At that trme, we were getttnq reports that the lnternally Drsplaced Persons (lDPs) rn Kenya
were gorng hunqry Th,rt r5 why we drd not come back to Kenya We stayed there for a

long trme untrl we were brought here rn Krryandogo We underwent many problemg here

315 Moreover, therr fear was strengthened by the fact that whtle they were sttll tn

Mulanda, the government had attempted to make them rnvrsrble by clarmrng that
they were no Kenyan refugees rn Uganda

After a year's stay here, we heard that the Government of Kenyo dented ever havrnq
refugees rn Llganda They sard those rn lJganda werc busrness people Thrs really pa ned
us but we had no opt on We voted for a Government that was not even recoqn stnq u5 "!

316 Dunng rts women's hearrngs, tt also became evtdent that many women found
themselves rn a drlem ma as to whether they should return or not Whrle some women
were wrllrng to return, therr husbands were not, As such, they could not return to
Kenya wrthout stratnrng or breakrng thetr marrrage

' We are not happy here We are sufferrng If you can stay here for lwo or three days you
wrll see You Just see us well dressed and you may thrnk we have good ltves Our husbands
have turned agatnst us Personally, my husb.rnd sard, "Even lF you regrster that you want
to go back to Kenya, I wrll not go back" At the moment tf I want to rccord a stalement he
says, "Go and do not come back" Only the elders are standlng by me, but I wanl to record
a statement because my country s rny CoUntry My husband has turned agarnst me and
even rf we are together we are not one thrng People do not have any hope and all the
brrrde. Ies on thc women '

317 A refugee woman narrated how her famrly was ruptured and destroyed duflng the
PEV her husband drsappeared never to be seen agatn, one of her daughters was
krlled whrle a nother one was raped, and her four sons got lost amrdst the mayhem
Here rs the tale of how she was reunrted wrth her chrldren and rhe drlemma that
followed as to whether she should return to Kenya or remarn rn Uganda

Whrle at the camp, I heard people say that there were chtldren whose photographs appeared
tn newspapers, who were lookrng for therr mothers On lookrng at the newspaper. I rea lrsed

lhal they were my two chtldren That was when I went to the Red Cro55 socrery offce and
explarned about the sttuatron 5o the ofllcer there told me tha( he would takc me to the
Kenya/Uganda border At the border, the vehrcle stopped and we were taken lo where the
ch ldren were I was told to stop at.t parttc!lar pornt and thcy called three womcn who
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went to bring my children. Sefore they could ask whom amongsl the three of us was the

mother of the children, my children came to me crying. The photographers started taking

photos. I signed a document in the Childrenl Ofhce and I was given my children. That was

when I came back with them to Mulanda.fhe remaininq two could not be traced. After two

mgnths, I also heard an announcement that there were children who were in Kakamega at

an orphan school. We went to look for the other two. We found them at Kakamega. They

were (aken to the police station in Malaba.The Red Ctoss tried to look for their parents bul

rhey did not find rhem. That was \ahen they were taken to the schoolfor orphans.

On arrival at the school, people from Equity Bank told me that lwould not be allowed to

take the children out of school. They told me to let them learn. They told me that rhey

would look for a place for me to settle, and that they would pay my rent and establith

another business for me. I refused. I told themi"l have left my other children in Uqanda. lf I

sray here, what will happen to those children who are in Uganda?"They tried to persuade

me but I refused because the other two children were at Mulanda, That was when they

gave me transport to come back to Mulanda. When I (ame back to Mulanda, I found that

one of the children had been injured on the head while the other one had been injured

on the leg.ro'

318. Generally, it is worth mentioning that the general feeling among the Kenyan

refugees in Uganda is that of a people who have been neglected and abandoned

by their qovernment.
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My name rs Anna Muthon Mburu l(ome from N4umras That rs lvhere lvras a bus ness lady I

used to buy commodrtres from Kampala and bnng them to Kenya Two weeks before the electton
dale, some polrtrcrans came They were from the ODM party They sard lhat they drd not wanl
people called "Krkuyu" here They 5ard that Krkuyu were used to hav ng brg shops ,rnd brg lobs,
wherea5 the focals lusl <ycle bodo bodo Theysardthatwe5houldeltherstartcycltngbodobodo
or we go back to Othaya On the day of the electron, we voted and on iolh December, 2007 after
rt was announced that Krbakr had won the prestdentralelectron, vtolence broke out They started
burnrng our houses and slealrng our thtngs On 28th De(ember, 2007 we wenr to the polrce

statron and recorded a statement We (old them what had happened to us The pol ce o6cers told
us that we should contnbute Ksh 500 each and then they v.rould gtve us secu ty We drd not have
an alternatrve So, we patd them They sard that they were gotng to protect us Truly, that ntght
of tnday we slepl well On Saturday, we also slept well On Sunday, when rt was announced that
Krbakr had won, thrngs became vr'orse The poltce ofhcers could not help us anymore So, people
came and slarted destroytng our houses They were burnrng and destroytng thrnqs I was lust
there rn Mumras lwas rn a centre (alled Nabongo They came and started de5troyrng everythlng
rn the houses, and takrng away our thrngs We ran to the pol .e statton where we had slept

ln the mornrng, ltold my husband "lt rs beller Ihat we go home'l because we drd nol have
even blankets I wanted to go back and frnd our wherher they had left behtnd anythrng, so
that we (ould cover our chrldren and ourselves When I went back, lfound people rn our hou:e
destroyrng thrngs They asked what I had to get from the hou5e They sard that the lhrngs were
ther15, and that,,,!e had been pretendrng that they were our Ihtnqs They sa d ',Krbakt has been
grvrnq you thrngs bur you now see that these are our thrngs" I begged them to help me by
allowrng me to carry even a few of my clothes I lold them that I wanted to take wtth me at least
asufunologoandcooksomefood Oneof themallowedmetotakeafewclothes Iletttherest
of the rtems wrth them On my way back, I came across a group of people Thrs group was not
very forgrvrng They started beatrng me up I fell down One hrt me wrth a stone on my back
They took everythrng I had taken trom my house and started beatrng me up I lefl the scene and
went to the polrce stat on There was no doctor there The people who were pa tre n ts al St Mary,s
Mumras Hospttal were not there lwas rn parn for two weeks ldrd nol have hope untll the day I

left to go to Nakuru 5how Ground

At Nakuru Show Ground, I was grven some medt(rne for a lew days but they lvere not
successful rn healrng me One day, my srster told me rhat they were rn Muland,r She told me that
lshouldgothereandgeetfthrngsweregorngtobebetterformeTherewerewhrtepeoplethere
who were trear ng people So, ldecrded to go there I left my husband at Nakuru Show Ground
From the showground, my husband trred to go back home, n Krkuyu land Back rn Krkuyu land,
oLr brothers had lorned the Muagrl, group Farlure to Jorn the group would have meant my
husband berng krlled by the group 50, he followed me to Mulanda lcont nued gettrng treatment
from the hosprtal rn Mulanda untrl the day we came to Krryadongo I was taken to Hotma, where
I was admr ed [or a month After that, I was (aken to another horprtal called ,Mr_Llago,i whrch
rs a natronal hosprtal rn Uganda I have been oettrng lrealment from there lor the years I have
been here
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lwould Ike to say that lhave not recerved any effecltve treatment lam stlll not dorng

well I am strll nol healed yeI The doclors 5ard that lhave problems wlth my bones, that (here

are bones whrch are drslocated They sa d that I need to go to theatre So, they only glve me

medrene They told me that lshould never bend, and that I 5hould not (arry anythrng I have

been glven bed rest They sard that thrs operalton ts gotng to be sky, lf lI ls done al Mulago

because they do not have a docror who specralrte5 ln bones They advrsed "lt would be beltel

rf you had qone back to Narrobr, but now you are tn Uganda Gorng back home rs hard "

50, I have tu5t been stay ng lrke that, and lust takrng medrctne They have been trylng

to do physrotherapy The doctor has already 5ard tha( physrotherapy cannot heal my bones,

I need to undergo an operatron I have Ivvo chrldren [,'1y last born ts seven-and-a'half years

Thrs srtuatron has rnade rt rmpos5rble for me to have another chrld The doc(or has also satd

that rt would be nsk er for me to have a pregnancy My <hrldren are sttll small The small one

alway: asks 'why drd you agree to vote for KlbakrT Unttl when are we gorng to 5uffer? Mum,

you should not have voted for Krbakr" He even wonders why we cannol'buy" another chlld I

am so hurt becau5e ldo not wanl to 5tay wrlh two chrldren I would lrke (o have another baby

All thrs rs happenrng becau5e of an electron yet I have not benefttled tn any way I voted Jus(

lrke any other Kenyan

I do not have much lo say but only to ask rf there ls a !!ay you can help me, rn terms of

trealment I will be happrer Last week, I saw a doctor who referted me lo Mulago but I slrll do not

have tran5port to go to Mulago lo get medrcrne So, lwouldlketopleadwrthyou,rfyoucanhelp
nre, so that lgel lreatment

Secondly, I would lrke to 5peak on behalf of my chtldren My young chrld keeps 5ayrnq that I

am sufferrng because of volrng t( seems that chtldren are confused tn a way As much as I cannot

explarn why votrng makes hrm not to get a brother or sLster, lunderstand that he ls suFferlnq

He says "You voted We do nol eat, We do not sleep" l do not know what you are golng to do as

a Commr5sron, so that we can help thete chrldren Chrldren aged three yea15 and above were

there when these Ihrngs happened what (an we do to heal themT How can ,.!e heal therr bodres

and souls 7

319 ln December 2012, the Presrdent assented to the Preventron, Protectron and

Assrstance to lnternally Drsplaced and Affected Communrttes Act (Act No 56 of

20 12), The Act makes provrsrons for state assrstance to lDPs The Act rncorporates

rnto Kenyan law the provrstons of the UN IDP Gurdrng Prtnctples and those of

the ICGLR Protocol on lDPS lt establrshes a Natronal Coordtnatton Commrttee

on lnternally Drsplaced Persons whtch shall be the 'offtcral rmparttal and

humanrtanan fund body ltatsrng between the Government Departments, the

Unrted Natrons, non State actors, Ihe Secretartat of the lnterna(ronal Conference

of the Great Lakes Regron, and where appropnate Ihe Afflcan Unton' As at lhe

trme of submrssron of th rs Report, the Acl had entered tn(o [orce
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Women and Peacemaking

320. Although women are d ispropo rtionately affected by conflicts, and are always cast

as victims, they can and often play an important role in efforts aimed at cessation
of conflicts and reconstruction of affected societies. During the First World War, for
example, around 1 200 women from warring and neutral countries came together
to protest the conflict.rnr Across the world, women have always drawn upon their
moral authority as mothers, wives and daughters to call for an end to conflict.r'r For

the larger part, however, women's participation in peacemaking has been limited
to informal processes such as protests. Formal peace processes has often excluded
women.

321. As such, the role of women in peace processes has lately received specific attention
at the international and regional levels, ln October 2000, the UN Security Council
adopted Resolution 1325 on Women, Peace and Security,r- which called for
enhanced inclusion by member states of women in peacemaking and generally
in processes that entail the prevention, management and resolution of conflicts.
Since the adoption of Resolution I325, the world has witnessed relative increase
of women's participation in conflict mediations and other peace processes.ro5 A

number of countries, such as Liberia, have in place a national action plan for the
implementation of Resolution'l 325.r"6

322. At the African regional level, the African Womenl protocol provides for women's
right to peace. ln particular, article lO ofthe Protocol provides that:

1. Women have the right to a peaceful existence and the right to participate in

the promotion and maintenance of peace.

2. States Parties shall take all appropriate measures to ensure the increased
participation of women:

a) in programmes of education for peace and a culture of peace;

b) in the structures and processes for conflict prevention, management
and resolution at local, national, regional, continental and international
levels;

342 llnrled Natrons Wamen peace and secunty Slucty subnited by the Secrctary cenercl pu,suanl la Secunly Counct
resotufion 1 325(20CA) Q002\ 53

343 As above.
344 S/ReV1325 (2000). Adopted by lhe Secunry Councital [s 42131h meethg. on 31 October2oo0.
345 C Eell & C O Route Peace agreernents or piec€s ol pa0er, The mpacl of UNSC Resoluion 1325 on oeace orocesses

and therr agreemenls (20101 59 lnternahonal Companhve Law euatledyg4l
346 RCeasafelal lmplementhg Resolltion 1325in Lbera Reltections on women s assocralons (2010)
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c) tn the local, natronal, reglonal, contlnen(al and tnternatronal dectston

makrng structures to ensure physrcal, psychologtcal, soctal and legal

protectron of asylum seekers, refugees, returnees and dtsplaced persons,

rn partrcular women,

d) rn all levels of the structures establrshed for the management of camps

and settlements for asylum seekers, refugees, returnees and drsplaced

persons, rn partrcular, women.

e) rn all aspects of plannrng, formulatron and tmplementatton of post-

conflrct reconstructron and reha btlttatton

5tates Partres shall ta ke the necessary measu res to reduce mllttary expendlture

srgntficantly rn favour of spendrng on socral development tn general, and the

prorlotlon of women rn partrcular

323 Srmrlarly, rn the AU Solemn Declaratton on Gender Equalrty rn Afrlca (2004), Afrrcan

states agreed to'ensure the full and effectrve parttclpatton and representatlon of

women rn peace process lncludtng the preventlon, resolution, managemen( of

conflrcts and post-conflrtt reconstructron rn Afrtca as sttpulated rn UN Resolutlon I325

(2OOO) and to also appornt women as Specral Envoys and 5pecral Representatrves of

the Af(cJn Unron'

324 ln Kenya, women have tradrtronally played an rmportant role rn both formal and

rnformal peace processes Therr role rn thrs regard ts well documented rn a study

commrssroned by the Unrted Natrons Development Programme and publrshed rn

2000 r'/ The study chronrcled the efforts of tndrvrdual women to blrng peace rn

therr communrtres. Among the women whose work ts profiled tn the study are

Dekha lbrahrnr (who was, unrrl her dedth rn July 201 1, a prllar of peace rn Wa,rr

and the larger North Eastern regron), Tecla Narnachan]a (vrce-charrperson of the

present Commrssron), and Rose Barmasal (who was, unttl her death ln October

1999, a'Northern Rrft Valley prllar of peace'), Dekha lbrahrm and Rose Barmasat

met Iherr death rn srmrlar crrcumstances Dekha lbrahrm dred after sustalnrng

rnjurres ln a road accrdent as she was travelhng to Garrssa for a peace conference

Rose Barmasar srmrlarly dred rn a road accrdent rmmedrately afrer partlclpatlng rn a

peace-burldrng acttvrty

325 lMost recently, women were tnvolved at three dlstrnct levels tn the KNDR process

durrng whrch the agreement to establrsh thls Commlssron - TJRC Agreemen( -
was negotrated and agreed upon Frrstly, the medratron panel was composed

of three emrnent Afncan personalrttes, one of whom was Gra5a Machel, former
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Mozambican Minister and First Lady. She was instrumental in ensuring that
women's issues were taken inlo account during the negotiations. According to an

analyst,'her level of seniority a nd long history a round women's issues meant that
she possessed the skills necessary to identify specific issues of importancelr{B
More importantly, it is asserted that'her seniority and stature meant that she was
able to push these issues and speak out in a way that few other women would be
a ble tol""

326. Secondly, women were involved in the actual negotiations of the KNDR Agreements.
Each party to the negotiation nominated one woman representative to be part of
their respective negotiation teams. Martha Karua represented the party of National
Unity (PNU) while Sally Kosgey represented the Orange Democratic Movement
(ODM). However, these two female representatives did not necessarily advance
women's issues during the negotiations. Although they were strong negotiators,
they had not been specifically tasked to focus on women s issues. lndeed, their hard
line positions on certain issues sometimes brought the negotiations to a deadlock,rso

327, Thirdly, women activists from diverse CSOs lobbied and advocated for the inclusion of
women s issues in the KN DR Agreements. On 24 January 2008, a Women's Consultative
Meeting on the Kenyan Crisis was held in Nairobi. The outcome of this meeting was a

memorandum which was later submitted to the mediation panel on 25 January 2OOg

by a committee of I 2 women representing the various CSOs. The memorandum, titled
'Women's Memorandum to the Mediation Teami outlined the gender dimensions of
the 2007/2008 PEV and made specific recommendations intended to respond to
and redress the situation of women and girls. As such, it is acknowledged that the
participation of women activists and their respective organisations was tritically
important in shaping Agenda Four'of the KNDR process.r,,

328. ln its hearings across the country, the Commission met scores of women who were
involved in peace processes both within and outside their communities in diverse
ways. Their stories were always inspiring. Despite their dire situation, women narrated
stories of everyday heroism and optimism. Many of the women who attended the
Commission's hearings are mem bers of local self-help groups that draw membership
from different ethnic backgrounds and political affiliations. They come together to
seek solutions to common problems. The stories the Commission heard are stories
of a people who are willing to chart the way forward despite their ethni( d ifferences
and the injustices that they have suffered in the past.

348 M- McGhre 8 E vlhmai Bewnd rhe numbers: women s pancpaflon h rhe Kenye Nahohar D*roque and Reconctt,ron
{20'11) 17

349 As above
350 McGnE & \^6ma (n 319 above) lB
351 McGh e Mbmar (n 349 above) 17
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329 Durrng rts Thematrc Heartng on Women's Rrghts, Rukra Subow, gave an account

oI peace processes around the country She spoke about tradrtronal and symboltc

ways of fosterrng peace.

I hdve expenenced women comrng together, cooklng together and eatlng together I have

seen a war stopped rn northern Kenya between a trrbe rn Ethlop a called lrje and Pokots

The women sat together and decrded that those breastfeedtng women wtll exchange thetr

chrldren and breasrfeed the chrld ofthe other trrbe The men were surprtsed Tradrnonally,

rf you breastfed a chrld, that chrld belongs to you and you cannot do anythrng 1')

330 She also gave accounts of how women ploneered the relnteqratlon of those who

had been forcefully evrcted fronl therr communrtres

I know of a wornan rn Kdpsabet whose house \aa5 burnt because she rs Krkuyu marrled lo

a Kalenlrn She lo5l everythrng and she had never gone back to her home for many years

She had lrved lhere for over 50 years She rs asstmtlated and she looks llke Kaleniln 50 her

house was burnt Later, other women surroundlng that communlty saved thlS woman In

therr homes and after a few monthS, they bulll a be(ter house for (he woman The men

came together wrth the women and they bullt a house for her and that ls a good gesture

from the other (ommu nrtres I know of women ln a place called Krpkelon where there was

a brg canrp of lDPs conlprrtrng ot KalenJln, Ktsrr and Ktkuytt That rs lhe h r5l canrp ln Kerlya to

drsperse because they snt together as the three communltres and asked themselves what

they had done They (ame to realr5e that they were wrong !o krll therr nerghbours who they

have lrved wrth for 20 or 30 years Those same communrtres burlt houses for themselves

They were grven money by donors to br-rrld homes and all the three communltles bullt

the houses together So the Krpkelron Camp dlspersed srx months after lhe posl-electron

vrolence Thar rs what we really needed rn other camps but that never happened '5'

33l The Comnrssron also heard personal accounts of women who had been accepted

back rnto therr communltres through the actlon of therr fellow women, Prlor to the

PEV, Teresra Wambur ran a hotel tn Busta, where she had resrded srnce 1992 At (he

herght of the PEV, both her house and hotel were looted and burnt down The goats

she owned were brutally slaughtered and the meat shared among the attackers She

fled across the border to Uganda for safety When she returned to Busla after the

cessatron of the vrolence, she was embraced back by women wrth whom she had

lrved for close to two decades

I came back home, they brought me food and many thrngs to eal and we prayed I could

see that they would nol have loved ruch a thrng l5aw that they crred wlth me and sald

that they had been askrng,'Where were youT'So I realtsed women are people of peace

and rhey can bfing peace That ts why lwas sayrng that because ldtd not see one 5rngle

oran come lo rne Io talk to me or to my husband or evell to talk to my chlldren but

women came and they brought us food and prayers They contlnued marly tlmes untll

the fear went away aod lhen we started mlngllng "'
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332 ln Narvasha, the Commisston heard the rnsprrrng story ofTawakalWomen Support
Centre Durrng the PEV the Centre took rnro tts care chrldren from drverse ethnrc
groups and offered them support untrl they could be reunrred w th therr parents
The Centre rematns a home for many vrcttms of the PEV

We have a gro!p called Tawakal Women SLJpporl Centre here In Narvaslra and we have 5O

chrldren from every trrbe here rn Natvasha We have the Luo, Kamba, Somaft and Borana

Every tr be rs represented rn our group, most of whom were vtctlms of the post-electron

vrolence We are not nch but we do the table banktng and rssue small loans so that we can
help these chrldren At the moment, seven chrldren are rn secondary schooland the others
are strll rn prrmary school We are trytng our level best to grve them lunch Every chrld Irves

wrth the grandmother because they are orphans who do not have parents Out of our
good hearts, we are asststtng them Dulng rhe post-electron v olence, we took two Luo
chrldren who had gone astray and we have rntegrated them In oL[ group We have grven
them food and shelter We ltved wtth them for four monlhs untll we got thetr famrlres who
had gone to Krsumu We stayed wrth the chrldren and bought them (lothes and took
them to hosprtal unttl we found therr parents after four months We are rnany wornen from
d fferent tnbes tn our group and every day we preach peace and securrty becatrse we have
bee'toqcther fo, nr^s ys6'5

333 ln thc Mt Elgon regton, women were tnvolved rn searchtng I'or and buryrng bodres
of people who had been krlled by members of SLDF Mrlcah Kemer who was
Lnvolved rn the exerctse narrated her fu l6lltng yet traumatlc expeflence

There was a ttme Commrsstoner Namachanla vrsrted the area We came We were
rnvolved rn brrngrng peace between the 5oy and Ndorobo communttres What we
went through was drffrcult We were cha5ed away, together wrth Commtssroner
Narnachanla, by the Ndorobo What I saw was terrrble I was amongst the people who
should have dred then 50, ldecrded that srnce I had surv ved, lshould partrcrpate rn

efforts to bnng peace Af(erTeclaleft,weformedagroupofpeopletoexhumebodres
and rdentrfy thetr famrlres I was the chatr oF the body exhumrng group There were
bodres whose f.rrntlres we could not rdentrfy We managed lo rdentrfy some bodres
based on thetr fa(es and teeth There was a man who was nvolved lt was the women
who were exhumrng the bodtes We would ask some members of the )onlowecd and
others "Where drd you bury hrmr"They would then show us a prt lal ne They would
tell us that the other one was rn such and such a hole We called the med a We used
one per5on who looked rnentally drsturbed to exhume lhe bodres for us We then
collected the bones, put lhem rnto sacks, and took thern to (he polr(e We exhumed
about l7 bodres Dufing thts exercrse, lfound the body oFone student of gungoma

Hrgh School, who was tn Form Three, and I suffered a stroke on one srde of my body I

sard "We, rvomen, are heavtly affected on beha lf of ou r chrldren,, Our chtldren were the
ones who were used to sl,'tughter other people and go to rhe irorest tI was our chtldren
who were slaughtered lt was us who burred the bodtes ln (he Sabaot communrty, a

woman rs not supposed to dtg a grave or bury the de.d, but thrs lrme round, women
drd the lob because we could not leave the bodres unbufled Otherwrse, they would
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have been eaten by dogs and foxes 50, we look rl upon ourselves to bury the dead

When one of us saw someone who had been slaughtered, she would call two or three

women We would drg a shallow grave, wrap the body rn a blanket, drag lt lnto the

grave and cover tt wtth sotl r1!

334 Commrssroner Tecla Namachanla who partrctpated tn (he exerclse recalls her

experence too

Around 2008 when the conflrct was contrnurng lcould noI slt ln my comfort zone ln

Narrobr I travelled and came (o thrt area I went to a 5mall (hurch at Toyandet I came

Io create awareneSS about trauma heallng What we experlenced wa5 very traunlallc

and we rvanted to heal I had prepared my flrp charts Day One, I was golng to teach

thrs Day Two, I was golng to teach thls But when I arrrved, for three days we cr ed

together as wonren I (ould not teach Then I realrsed that the route between the soy

Communrty and the Ndorobo Communtty was closed Nobody was travellrng there I

encouraged my fellow women I told lhem we were gorng to Chebyuk Nobody was

gorng to tou(h us srnce we, ar women, do not own land lf we are frghttng over land

nobody was gornq to tou(h us We went there The road was very bushy You could

not pass We reached there rarlh a group of Soy wonlen Agaln, for three days 0nd

nrghIr, we cr ed wrth women from the Ndorobo Comlnunlly They told rne that the

bodres of some of therr loved ones were rn plt latrrnes and boreholes I encouraged

them and told them that most of our youths by then were strll rn cells ltold them rf

we spearhead Ihe youth to go and rdentrfy these bodles, they wlll be reprrmanded

8ut for us wonren, nobody wrll touch us I [ormed a commlttee of the Soy women

and representatrves of the Ndorobo Communrty The exhumatlon of the bodles was

spearheaded by these !./omen "'

335 8u( rt ls not always the case that women supporl peace rnrtla(rves On the

contrary, women may be rnvolved tn planntng and executlng vlolence They may

also be srlenr endorsers of the confltct As a female vvltness observed ln Kltale

when our elder5 planned to go and krll somebody and burn people's houses, where do

they plan all that) They plan rn our houses and we are the ones who cook food for them

and the man comes out of that house and goes to partrclpate ln clashes Why are we, as

vlomen ot coovrnctng our men to 5lop ille (onfllc15 and krlltngs so thal we can llve ln

peace) lt seem5 that at women, we support our men r'

336 Durrng the Mt Elgon confltct, some women were tnvolved ln performlng chores

for members for SLDF For rnstance a woman told the Commrssron that her role

rncluded cookrng for SLDF members
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Women and State Repression

337. This report has demonstrated elsewhere that during the Commission's mandate
period, the state invariably responded to dissent, opposition or security threat
through repressive and authoritarian means. Amongst the means resorted to by
the state to achieve its aims include unlawful killings (extra-judicial killings. political
assassinations. and massacres), and unlawful detention, torture and ill-treatment. lt
has also been shown that men were the predominant victims of these repressive
tactics. While this is the case, women were both primary and secondary victims of
these violations and generally of state repression.

338. As primary victims, scores of women, especially politicians, academics or human
rights activists, were targets of state violence both during Kenyatta's and Mois
administrations. A number of female members of parliament who were vocal in
their opposition to repressive rule would be subjected to trumped-up charges,
detained, or even tortured. ln February 1976, for instance, philomena Chelagat
Mutai, one of the pioneer female members of parliament and part of the famous
'six bearded sisters:r5B was arrested and arraigned in court on a politically motivated
charge of inciting some of her constituents to destroy property on a private farm
in her home district Uasin Gishu. This charge came after she made a series of vocal
pronouncements in parliament regarding several issues including the violation
of the provisions of the National Assembly (powers and privileges) Act, and the
murder Josiah Mwangi Kariuki (popularly remembered as JM Kariuki). Despite the
fact that the charge had been brought under a provision of the penal Code that
a pplied during an emergency period, she was convicted and sentenced to two and
a half years imprisonment. She therefore lost her parliamentary seat.

339. After serving the prison term, Chelagat Mutai was re-elected to parliament but she
was soon arraigned in court again, with other opposition members of parliament,
on politically motivated charge of making false mileage claims to the Clerk of the
National Assembly. She was released on bail whereupon she escaped to exile in
Tanzania where she was granted political asylum.

340. Another pioneer female member of parliament, phoebe Asiyo, was subjected
inhuman and ill-treatment by state offcials for being suspected of having asso(iation
wit\, lhe t4wokenyo movement. One night, she was arrested by police officers
from her house and taken to the offce of the provrncral Commissioner where she

ritt

358 The lerm seven bearded srslers'refefied lo a grouD of poll crans whose I€ry debales rn Dartamenl keptthe governmenl
on rls loes. The srx werer Onya noo Mrd ika (M p Nyando Conslilue ncy) Koigr \l/amwere (M p Nakuru North) .J a;es Orengo
IMP. Ugenya). George Anyona iMe K{ut! East) Chrbute wa Tsuma (Mp (atdenr) and Mashengu wa Mwachofi (Mp

l,t7



IHIIfI

341

was humrlrated and mrstreated by the Provtnctal Commtssroner Speakrng to the

Commrssron rn Krsumu, she recalled that rllJated nrght

One day at 3 OO a m rn the mornrng tn my house, the pollce came to my home lwas the

member of parlrament for Karachuonyo They told me to get out They were broughr to

Krsumu lwas rn my pa]amas and house coat They satd "Come to the srttlng Ioom, we

want to talk"They chose a day vvhcn my husband was not home I was taken Io the PC's

of6ce The PC was drunk even at that trnre of the nrght He could hardly rarse hrs head but

when he drd he asked me "Are you the woman who want5 to get rld of the government

of Kenya)" 1 d d not respond because I was not a Mwokenyo I dld not know aboul the

actrvrt es of Mwolenyo and God knows thrs rs the truth I had a very hard trme I could not

come our of the Pc s offrce because I was naked, I drd not have clothes There were no

mobrlc phoncs those days I drd not have my car and my daver was not there 5o I wa5

forced to walk on my slrpper5 to lubrlee Market The humrhatron and rndrgnatlon was too

much I know that whatever these people who have dted went through must have been

terfible I was only there for one ntght and rt was bad lwas so dehumanr:ed and dld not

even vr'ant to look up to my people a5 thetr member of parlrament "

As part of rts crackdown on Mwokenya movement, state securlty and lntelllgence

officers (marnly from the Drrectorate of lntelllgen(e/Specral Branch) routrnely

subjected relatrves of suspected membelS o( lVrwokenyo to unthtnkable atrocrtres

Kangethe Murgar, a vrctrm of torture, recollected how hrs mother was beaten up by

Specral Branch oficrals

Honourable Commrssroners, a5 th s wa5 happenlng, there wa5 J repre55ron that wa5

takrng place and rt was conlpletely unknown to us, the harassment of our famllles back

home I was nrade to undersland later when we came out of prtson that my home rn

Kabete - th rs was narated to me by my mother' her horne was converted to sonlethlng

worse than a grave Nobody would ever dare en(er that home Thrs was because Ihe

polrce were looktng for my three other brothets, luckrly one of the brothers 90t a

scholarshrp and went to another country But lhe other two were around elther rn Kenya

or Tanzanra The polrce wanted to arrest them and tn the process they were harasstng

our parents and relatrves My mother narrated to me how rhe pollce (ame to her and

told her to produce her sons They drd not mentron Kang'ethe, but they sard "Iulo no

Kangethe"fhey wanted the other two They statted beattng her up she told me that

before, rhe h.rd never been sldpped by a strong able bodred man w th full force lasked

her how many slaps she suffered, she told me that 5he could not remember, but they

were from 5rx upwards 50 Ihey beat her rn front of her daughter There was one of our

srsters who was left at hgme and they were beatrng our rnother whrle she was watchlng

Frnally when she could not produce her sons, she was arresled and laken to A4uthatga

Polrce StaIron and locked there Honourable Commtsstoners, betng beaten and taken to

a cell was (he worst form ol torture for a Iddy of 77 yeats t"'
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342 5tmrlarly, Veronrca WambUr Nduthu was tortured and detarned together wtth the
husband prrmarrly because therr son, who was later krlled most probably by state
agents, was suspected to be a member of Mwakenya

The polrce were conslstently at our home,lt ntght or even at around 200 am They
would even come and check under tlre bed and keep asktng where he was We were
harassed and even our nerghbours drd not want us becau5e they had been told that we
were bad people We lvere left as loners and we contrnued stayrng lrke that [ ]They
arrested us and took us to Keflcho wtth my husband We spent the nrght rn the cells and
rn the mornrng they took my husband to court At that trme the former presrdenl Mor

had a meetrng rn Nakuru We were released and transpo(ed back home We thought
they were takrng us to Prestdent Mor and started wonde ng rf lhey were gorng to krll u5

8y then my chrldren were left cryrng ln Nakuru, we were detarned agatn at the Central
Polrce Statron whcre we spent the nrght ln lhe mornrng they called Lts and started
nterrogatrng us wtth a lot of harassment, torture and bealrng They kept askrng u5 ,Why

d'd yot, grvo brrth to thrs sonT What krnd of a son rs tl]ls)'We told them rl was okay
because rt rs God who blessed us wrth the son They locked us rn for about two weeks
They wenl for hrs brothers and hrs fnend There was a lot of torrure and they were not
feedrng us They kept tellrng us that we were gotng lo produce our son r.,,

343 Many other women relatrves of Mwakenya suspects wou ld be detarned and tortured
dunng those repressrve years,r Another drsturbrng story wJs narrated by Wrlson
Awuor Angbnga whose wrfe was pregnant at the ttme when he was detarned and
tortured by Specal Branch offrcers One eventng they abducted Angbnga's wrte
and took her to a freshly covered grave where they showed her the (lothes of the
husband, rn effect makrng her belteve he was dead Thts traumatrc experrence would
contrlbuted to the mtscarflage that she later suffered and the strarned relatronshrp
she had wrth the husband when he was released from detenrron.

What was very unfortunate was that durrng the tlme I was rn latl my wrfe was at home She
wa5 pregnant Speoal Branch of6cers rn Krsrrnru rrsed to come for lrer alunnq the ntght
dflve her 1o unknown deitrnatton and later b ng her back to the house and tell her not
to rnform rny parents That happened for about 6ve trmes On the nfth day, she was taken
to some places tn Western Kenya, where man-made graves were One of them had my
clothes, whrch I had when I was larled One of the offcers asked where her husband was,
rF she knew those clothes When I went back horne, I found that some ntuals had already
been performed because she had reported that I was dead The famrly dr.l not lnow that I

was released lt was a problem When lwent home, I decrded to stay rn my mother,s house
for rwo days I drd not go to my house My mLrm wds very vrelcomrng but my wrfe was
very negatrve To het lt was Ike she was seerng a gho5t So, my mother talked to me at
length and explarned allthat had happened Shetoldmethatshewouldtakemetosome
herbalrst for cleansrng before I relorn the fam ly I a(cepted because lwas not a drf6cult

l!l ]JiC,l"nr",atnoralc Hearng on ion0re,Na roh/28 February 2012 p 33
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person We went to a cefiarn herbalrst, who gave us some medrclne for use rn my house I

drd that under (he rnstructrons of my motheri"r

344 The wrfe would pass away not long after Ang'onga was released from prtson

Due to the long trme of rsolatron, lwas a very qutet man wtth my wtfe Thts dtsturbed my

w fe and later on she mrscarrred I told her to accept the srtuaton and we buoed the baby

5o, my w fc dcveloped a srckncss As I had lett the pnson alone, I never wanted to dr5(u5s

thrngs about posons People feared me rn the communtly l\4ost of the trme, I was lust rn

our home N4y wrfe u5ed to cry from trme to trme becau5e 5he realtsed that ltfe was gorng

to be very drfhcult srnce I drd not have any employment I kept reassuflng her thal lrfe

would be normal but rt drd not work On I 5th February, 1996 my wrfe passed on r"

345 Many more women were krlled, tortured, raped and sublected to a vanety gross

vrolatron of human nghts duflng what the stare commonly referred to as securrty

operatrons However, the vast malonty of women were secondary vtcttms of

state repressron Many women were wrdowed after therr husbands were krlled tn

secufl(y operatrons or dred rn polrce custody after undergorng torture, Some were

subsequently thrown rnto destrtutton stnce husbands are the marn breadwtnners

rn many households rn Kenya Those whose husbands or sons were detatned faced

srmrlar [ate. For rnstance, Mercy Nlokr Kartukr's husband was arrested and later

convrcted of berng a member of Mwakenya Not long after hrs convrctron, he dred

rn custody She descnbed to the Commrssron the drfFcult lrfe she had to endure

followrng the death of her husband

I have suffered a lot Thrs rs because lwas not tn employment and so lwas dependent

on my husband lwas left wrth the chrldren when they were very young lwas not able

to educate them well I took one to school, but I could not su5tarn that for lack of funds

lalso have medr(al problems '"

346 The husband of .loan Kabaselleh was equally arrested, tortured and later rmprrsoned

for berng a Mwokenya member The torture and rmprrsonment of her husband

psychologrcally affected her for decades Dunng her husband's tncarceratton she

not only expenenced socretal sttgma but she was faced wrth the economrc burden

of educatrng her chrldren ustng her meagre salary

As a crvrl servant gettrng less lhan Ksh 10,000 a month that rs what took us through and

pdrd s(hool fees for our chrldren rncludtng payrng rent Th s was not easy l',1y father

decrded to Iake one of the boys to qo to the rutal atea so lhat we had few of them wrth

us 5o, we remarned lrke that torlrng and sometrmes la(er, we could have few frrends
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coming in to see us and a few relatives. People feared that if they were connected with
people arrested in connection with Mwokenya, it was easy for them to also be arrested.r,,6

347. More testimonies and discussion on how women experienced and were affected
by state repression are contained in Volume ll of this report. But women were not
just victims of state repression; some of them were active agents of the repressive
regime. Many male victims of detention and torture indicated that those who
tortured them included women. ln most cases, they would be required to strip
naked before the presence of the female Special Branch officials.r67

Conclusion

348. Kenyan women have suffered unspeakable and terrible atrocities, and in the
majority of cases, it has been for no other reason than that they are of the female
gender. This Chapter has documented these atrocities not only for historical
purposes, but also as a bold statement to political leaders and policy makers that
achieving a just and fair Kenya partly depends on the initiatives they will take to
heal the soul of the Kenyan woman.

349. As at now the vast majority of women feel abandoned by the state. ln its hearings,
many women indi(ated that the Commission was the first public entity to lend an
ear to thelr cries. Some were under the impression that the Commission would
immediately redress their situation. The testimony of a woman who spoke to the
Commission in Narok is reflective of the general cries of women across the entire
land:

Truly speaking, since that day to date, there i5 nobody who has come to 6nd out how
we are doing. Nobody has given us even a single tin of maize. We heard that people
were being given blankets. Nobody has ever come to give us blankets or even a cup for
drinking water. We have just stayed like that. We have just been praying to God.r5a

350. Although in recent years many reforms have taken place to ensure women,s
empowerment, much more still need to be done for these reforms to make
substantive and real contributjon in their lives of women. There is need for special
attention to the most vulnerable among women: women in rural and slum areas,
internally displaced and refugee women, women with disabilities, women living
with HIV/Aids and women belonging to minority and indigenous groups.

( r,,ij,., IHRTI
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Appendix 1

Women's Memorandum to the Mediation Team

Yout Excll.n.y Kofi Annon

Yout Exccll.ncy GoCa Mochel

You, Ex.ell.ncy EenFmrn MkoPo

we (hank Your Excellencret {or the opportunrty to addre5s thls forum we mnke lhls presenlatlon

on behalf of Kenyan women who have been meelrng n Nalrobl over lhe last two weeks A(tron Ald

lnternatlonJl, vttalvot(er, uNlF EIu, Narrobt Peace lnrrtattve and urgent A(lron Fund-Afn(a have fa(rlrlaled

Ihe consultatron5 A commtttee of I I women present here, repretenls Ihe larger gtoup

Kenyan women assert Iherr flghts as (ttizen5 of thrs country to partrcrpa(e ln all polltlcal proce55e5 and

tnttatrves thar seek to 6nd solultonS lo rhe (rlsls thal currently that our beloved molherland faces

we are mrndful of our specral responsrbtlrtres rn all the spheres of natron burldrng rn(ludrng truth &

Jusllce seekrnq, perce bu ldrng and reconcrllallon We embr,l(e all our dlversllle5 as we collectlvely 5eek

solulron5 We acknowledge that rn the resolutron of lhe cL,rrent connrct, there has to be'9rve and take'

frorn both 5rdes of the polrtrcal drvrde We assert thal as crtrzens vJe rnust take Iesponslbrlrty for resolvrng

and transforrnrrrg lhe conflrct and the rnctusron and parllclpatron of crvrc groups, rn(ludlnq wornen'5

groups at the corr)nlunrly level rs (rrtrc,rl lo the tucce5s of clforts to resolve the (onflr(t

The tmpo(anl role of women 5 parI|ctpatton nthepreventronandresolutronofconflt(tsrsreafllrmedrn
The Constrtutrve A(t of the Af'|(an Unron, The AU3 Solefiln Declaratron on Gender Equalrty,The Protocol Io

the Afn(an Char(er on the Rrght5 of wonren rn AlrrcJ, The Afr aan Charter on the Rrghls and Wcl[are of the

Chrld, and by Unrted Natrons 5ec!nty Councll Resolutlon I325 The resolutlon 5tresses the rmportance of

wonren's equal parlrcrpalron and rnvolvement rn all ef{ort5 for the marntenance and promot on of peace

and securlty, and the need to ncrease therr role n declSlon -makrng wlth regard to confllct prevenlron

The UN Resolurron I325 [urther calls on all actors Involved, when negotratlng and rmplementrng pea(e

agreemenls, to adopt a gender pe15pectlve, lnCludlng, lnter alla

a) The spe(al needs of women and grrls durrnq repatllallon and resetdemenl and for

re\dbrItalron, rerntegratron and post conflrct reconstruct on

b) Measure5 IhaI support locdl women'5 peace lnrtlatlves and lndlqenous proceS5e! for conlllct

re5olutron, and thal rnvolve women rn all of the rmplemenlatron me(hanl5m5 of the peace

pro(es5

() Measures that ensure lhe prolectLon of and respect {ot hurnan nghts of women and 9lrl5,

panrcularly as rhey relate to the conslllutron, the electo ra I system, the pol ce and lheludr(lary,

All the5e rn5trument5 recognr5e lhe (enlralty of wornen to the developnrent of democracy and

demo(ratrc rnglrlutront and the rmporlance of therr partlcrpalron at every level, and rn every proces5

women are (entral n(Ior5 artd r ght holders'rn any process thJl addre55e5 sugta nable dcvelopment,

5ecufiIy arrd hurnJn rghtt Durrng lhr5 crrsrs, Kenyall women h,)ve been at the fore[ront rn communlly

pea(e burldrng and medratron efforls rn the North Rrft and otl]er areas
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ls therr a conflrrtl What arc Ih€ ta(tr?

A polrtrcal cflsr9 has engr.Llfed the country followrng rhe announ(emenl of presrdentral results on
December 10, 2007 There are allegatron! of a flawed rallyrng process by the ele.toral commr5sron ,

hence the dr5pute a9 to who rhe actual lvrnner of the prestdentral vote y./a5 As n (on5equence, vlolent
confl ct broke out rn many pa rts of Kenya from De(ember lO, 2OO8 and conlrnues to th,5 day Thrr .on fl rcl
ts expressed rn the follow nq ways

J Spontaneous and organrged demongtratrons agarnsl the ECK nnd thc goverrrment

2 KrllLngs rhat have so far clarmed the I vee of over 700 Kenyane These krllrngs ,rre by al extra judrcral
executrons by the poIae of targercd aommuntttes and demonstralors bl M ltlrn exe(Utrons,
torture and mutrlatron< of crvrl nns targeted al part (ula r ethn c communrtres (these rnalude for(ed
arr<umcrsron5 & (astratlons) and c) by ordrnary cltt2enS

3 CrlmrnJl condu(t by ctttzens lootrng, burntng and destru(t on oF pnvate and publrc prope y

4 lncreased sexual vrolen(e agatnst women and (htldren

5 Su!pensronof(onsttulronalfreedomjrnaludtnglhefreedomofconsctence,assemblyandworghtp

6 Vrolatroo on the rlght( of lhe medta and r|ght to rnforrnatron by a ban on mcdta broadca strng of ltve
cvcntS

7 Elhnrc and pol tr(ally rnstrgated evrctons of populatrons oI certarn (ommun t cs from therr
properlre5 resultrng rn large numbers of rnternally drsplaced Kenyans ( approxrmately 260,OOO)

8 Ethnr(ally nstrgated employment dt5pldcement of ,,vorkers n (ertarn regronr (!ea pecker5 tn
Kcflcho) and evr(tlon rcntal propertres

Thrs grtuatron has resulted rn

. A breakdown n lhe rulc of law and a laak of confidence rn tnslttlltton5 of law and order
Breakdown of soclal relafionshrps nnd tr!st among Kenyan Communrtre5 and an exacerhatron
of cxrStlng elhntc tcns ons

. Human tnsecuflty (rncludrng food lnsecurlty)

. Contrnued systematrc and wrdespread vlolarron of human rlghts and a lack of respect for the
sanctrty of 1r[e

. Prolrferatron of propaganda by all parttes rncludrng the slate and an rncrease In hale medra on
all med a (FM stattons -rn partrcular vernacular FM 5tatron5, pnnt, ele(lronlc and new medla
-lext mes!a9rng, emarl, nternel) that demontses Dartrcular communtlles

What are thc Aendcr dtmrnsr0ns of tha (onflt(t?

lnstttutronalrsed drscflmrnat on agarnsr women even beforc the currcnt vrolence broke oul ha5 rnformed
the expressron on gender-based vlolence Drscrrrnrnatory law5 sanatron margrnalr5Jt,on ancl ex(lusron of
women Desprle a 2006 prestdentraldecree for a lOoi.Inclusron ol women rn publr( rnstrtuttons, there rs

no (onstr!utronalprovr5ron or law provrdrng for affirmat ve actron

Rapet and sexual vrolen<e on womcn and (hrldren has repo(edly rnarca5ed Stalrgtrcs from thc Nitrob
Women's Hosprtal show a rteep tn(rease In admtssron and treatment for rape Maloflty of lhe new
(ates slnCe .JanUary I 2008 arc of vrCJtms of gan! rapes lncreased cxposure to HIV/A ds and 5etually
transmtlred d seases

Hrgh levels of pove(y and landlessness affect lvomen drsproport onalely
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Humanrtanan Rclrcf Ard

The maro(Iy of dr5placed are women and chrldren Humanrtartan Relref krts often farl to take account of
the needg o[ women and chrldren There exrsts a gap ln the provlsron of Sanlta.y rowel5, lnfan! mlx and

Mosqurto ner5 Sanrlatron and hygrene needs of women tn the (amps requ re attentlon

SecLr ty n lhe camps and troubled areas rs rnsufficrent Threats of gendel 5pec 6c atta(k!.l9arnsI r{omen

arc hrgh

People ltvrng wrth HIV/Ard5 have had therr lreatmenl rnlerlUpted, Prov ston of HealIh servrces has been

compromrred Accesr (o PEP'5 and rmmedrate medtcal care for raPe v ctrm s' non_erlstenl The closure oI
aertarn areas by secuflty personnel ha5locked tn populatlons from a(cesslng heal(h fa(llltles

Recommendatrons on the resolvrnq the Cnsrs

lfi'Ii..diota'

A polrlrcal solutron backed by forcc of law that ,tssures the followrng

. An rrnmed ate end to lhe krlhngs

. A publlc acknowledqemenl by both partres that the currenl crrsr5 was trrggered by elecloral
malpractr(es rn the tallyrng process thal (ulmtnated wtth the announcement of results of the
presrderrtral ele(lron of December 2007

. An acknowledgemenl lhat Kenyans are entrtled to know Ihe truth ar)d to seekJust ce over lhe
rssue hJvrng partr(rpated rn lhe ele(oIdl proces5 The problem land solu!ron !o rI) rs beyond

the two polrtcdl protagonrsls Women aJ a group constltule 52% of Kenya'5 popularlon and the

malorty ol voters and those nrost affecled by lhe cuttent crrsrs

. An rndependent rnvestrgalron rnto the tngger event Io cslablrsh the trulh of what happened the

out(omc of whrch 5hould be tarlored to establlthrng a polttrcal 5olurton to (he current lmpas5e

and restorng publrc conhdence rn Kenya's rnstrtutron5 of democracy Any agreement should be

backed by force of law and ensure women's partrcrpatlon as key actors

. lmmedta(e rernstalemenl of (onStrtuttonal freedoms - the rrght to assemble, rtght to worshlp,

ght of medra to broad(a5t lrve events Cttrzen5 have a rrght to asser! Iherr constrlurronal nghts

!!Lthout h ndrance

. Ce5s,lt on of vrolence agatnsl ctvtltans by !he polr(e, rrl !rJ and other5

. [nmedt.lt!, cessatron of hatc propaganda (urrently on dllmedra (by Legr5lntron or admtnr5tra(rve

act oo)

. Rcae(lcnlent 5houid take a((ounI of the specral needs of women and (hrldren drspla(ed by

!he vLolence statc should provrde se(urlty for the arvrlan populatlon

. End ro rmpunrty for vrolatronl of hr.:man rghtt (by all partres) by rnvestrgatrng crrmes lhal are

beLng cornmrtted and prose(uItng perpetrators

. Strengtherrng 01 rns!r!u(rons that 5upport democralra (on5t lutronal governan(e (The Ele(roral

Comm 55ron, Ihe .ludrclary, the Antr Corruptlon agencres and par|anleno Thr5 can be done

through rmmed ate legrslatrve reform pend ng comprehenrtve (oostrtutlonal reform,

M.dt!fi ond longtar|.] -Notion Eutldtng

Wornen aakno\dledge lhat they musl embark on a pro(ess of Nallon burldrng foI 5ustarnable peace Io be

achreved lmportanl m Ld-term 5olu tron s rncl!lde !he followtn I The rrmes (all for Women of Kenya call for

lran5format ve leadershrp at !hr5 lrrne that brrngs values and ethrts to the management of publ c affarrs

l5l



A mrnrmum (onslrtutronal settlement and reform thal would ensure an urgent reform of
rns(|trJlrons that support a (onstrtutronal demo(racy groLtnded on sound legal framework
followed by,

Comprehensrve Constrtutronal Reform thal would ensure equrtable dr!lnbulton o[ natronal
resour.e!/ gender cqr alrty, affrrnalrve actton, equal r alhts for m nr.rrrlres and persong wrlh
drtabrlrtres Includrng ngh!s polrtlcal partr(rpatron

Trans tronalJurl ce meahantsms thal dealwrth the queslton of htsto Cal lnlusttces that lnclLrde

9fo5t human rght5, vrolatrons, massaare, assassrna(on5, eaonomtc (flmeg and (orrup(on,
cthnr( and polrtr(al cla5hes e abltshmenl a hlsto (al re(ord, (onfronltng and galn ng rruth
about pa( rnlustr(es (reatrng a(countabrlrty lor human nghts vrolat on9 and ulltmatcly
reconcrlng Kenyan (ommun ttes

F nalrsalron and adoptron of the PeaCe and CooFlr(t Prevent on Polr(y

Peace educatron for prejUdtce reductton tn pfimary schools

Retommendatrons for the Pro(ess

. Thal lhcre should be a me(hantsm for accountabtlrty by thc mcdtatton tcarn to Kcnyan womcn
on the progrc5s o[ the medrat on Such mcchanrsm could be spelt cut tn a publr( mcdtatron
a9reem ent

. That there should be contrnued engagemenr wrth women as key stakeholderJ rn all 5tage5 of
lhe medratron

. That a local gender advtsor be appornted to provtde rhe nec€srary expert se to the leam of
mcdrators There s suffi( ent expertlsc wtlh n the women's movcmcnt tn Kenyi ln the 6elds of
gender, (hrldren'5 nghts, women's flqht5, and pea(e and connrd tran5format on

. polrtr(al partrer 5hor.rld have women represented on therr leamt rn kepptng wrth the enabl ng
In 5 tru men l5

. That thc medrat on conlrnue5 untrl such ttme as pcace ts restorcd rn Kenyd

Thrs gtalement ts presented and srgned by the Commrttee Nomrnated by the Women,s Organ lat ons
25th Januarv 2008

I Flo.ence Mpaayet Narrobr pea(e lnrttatlve -Af(aa

2 Atsango Cheroni - Membcr ODM aod Consultnnt, H!man Rrghrs

3 NJer Kab.bc - Center for Multr party democracy

4 Mrldrcd Ngesa - Assocratron of Mcd a Women of Kenya

5 Margaret Shava - Internatronal Alcrt

6 Cathenne Mulnma - Con5oltant, Human R ghts & Governance

7 Kaan Betty Murungr - Urgent Aclon Fund-Afflca

8 Sarda Alt - Young Women'5 Leadershrp lnstrrute

9 Rukra Subow - l.4aendeleo ya Wanawakc

I0 Josephrnc Orrambo - Member ol PNU 's Natronal Coordrnatrng Commrltee

1 I Margaret Hutchtnson , Edu(atron Centre for Women rn Demo(racy
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Appendix 2

Women and state repression: The story of mothers who demanded

for the release of their detained sons

Ex(erpt from Wangarr Maathat Unbowed: A memott l2OO7l716-226.

ln Kenya rn the eirly l99Os, outrages and abuses happened wherever you looked, Jnd oflen

5 multaneously Many young men landed rn prrSon for polrtrcal ag talron ln .January I992, as I wa5

5trll rn the hosprlal re(overrng from my !rme n a polrce cell, Terry Karrukl, the wldow of murdered

polrtr( ar) J M Kanukr, a(t ng at a flterd of the mothert of these polltr(al pr 50ners brough! the

mother of one of the several dozen poltrcal prtsoners lhen held by the reglme to lhe hospltal

ro vlsrt me The rnother. Monrca Wamlvere, told me that she and a few relatlves and frtends had

formed a group (alled Release Pol[t(al PrrsonelS to appeal Io lhe government to release thett

sons from detentron Sorne of the prlsoners - sr.tch a5 her son, Korgr, Mrrugr Karlukl, the brothers

RLrmba dnd Roberl Krnuth a, Harun wdkaba, and Samuel Kang'elhe Mungal - \'rere well known

for therr po!lrcal actrvrsm, others !1/ere not, but all of them had been detarned for advoca(rng for

greater demo<rat c space

The mother5 hoped, they 5ard, that I would jorn them and put pressure on the government Io havc

these men released no!,v lhat rt wa9 no longer a crtme to advocate for multtparttsm I had no( been

d rcatly rnvolved wrth lhe rssue oI pollrcal prrsoner5, bul the care Ihe mothers were presentrnq

seemed very stfln9 Srnce rt wa5 tro longer a crtrne for Kenyans to demand a plural polltlcalsyslem,

there wal no reason for the 50ns to bc rn prr5on I agreed lo nleel w lh lhem as goon Js I wrs

released frorn the hosprtal

8y la(e February, I had been out of the hosptlal for several week5 and had regdrned my abrllly

to walk, although, my knees would never qurle recover lwas st ll out on ball so ran the rlsk of

berng rea.res(ed, but I wanted lo help lhe mother5 and drdn t wan( lo allolv a false charge to 5top

me from pursurng the truth I suggesled thal we meet rn my house To my surprrse, many of the

relal ves and krends were afrard, nol merely lo meel bul even more so, to meet rn my house They

were fearfulof the 5y5lerrl and knew (hdt I myself was J targcl la5sured the women that my hou5e

served as art otfrce, so r{ the polrce carrre wc'could alwnys say we \a('re menlbers ol the Green Eell

Movement drs(u5srng trec plantlng and advocacy r55ue5

lndeed, some of the women were members of lhe Green Bel! Movement, and I knev/ tha! Ihe

Release PoIlrcal Pn5oners campargn was an tsue Green BelI was concerned about and u/as part of

the movement'r ,nandate (o promote democracy and tespecl for human rrghts 50 a few mother

and orher rrlatLvc5, mo5t o[ !vhon] wele female, came reguldrly Io my housc and we dl5cutsed our

sirategy over cupt of tea A5 I lr5tened lo the5e wonlen, I fell compnsslon lcrr lhem As a moIhel

myself, I wondered ,/v ha I rt woLrld be lrke to have your (hlld Ihrown lnlo a (ell wllh no senge of when

he mrghl be llled or relea5ed I rhought of my own sons and brother5 what wouldn'I I do for them)

ln the course of the5e nreetrngs I sugge5ted to the women that they meet the allorney general

and pet tron hrm to free lherr sons and all Ihe polrtt(al prlsoners lagreed Io a((ompany them (o

provrde moral gupport and to serve as a translator We agreed Io meet al Uhuru Park and walk
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road from freedom Corner, "rS that underneath that house are torlure (hambers Men have been

marmed there Some of them have dted aftel \4hat they have gone lhrough'

As the vrctrms related therr horlrfic experren(es, olhers, rncludrng grown men ln Ihe r fortreS,

en)brace the freedom of lhat (orner and fouod courage to 5peak up "Let me rell you fily slory,"
"l have never spoken aboul thrt before l've been out of prl5on now for len yeari, and Ihls rs the

hrsr rrme I have rold anyone (hat I was tortured " Some relaled (hal they had been abu5ed beaten

to the pornl where they would never be able to falher chrldren Whrle !{e lrstened to lhe men' we

prayed and sang for conrfort and courage

Laypeopte and (he clergy bore Ivrng vettne55 lo what the government had been dorng Io l(s cltlzen5

behrnd closed doors Whrle some of us knew, or at least suspecled, thal 5uch lhrngs 'rere happenrng,

Lt was nevertheless shockrng to hear lhe detarls However, women were hea rlng I hls rnforma tlon for

the fir5t u,ne, and people balely belreve the ltortrhc storres lhey were berng told by lellow (rlrzens

ThroughoLrt Mo day, there w,t5 slrll no srgn ol lhe son5 By lhrs tLme, there were several hundred

of us aI Freedom Corner Although we had told lhe at(orney general we would walt ln the park lor

three day5, we knew lte couldn ! leave now The next day, March 3, dawned mlld and sunny Durrng

lhe mornrng, we saw group5 of paramrlrtary polrce, baton5 and guns al (he ready, (ordonrng off

the area to prevenr anyone elge from reachlng us

Around three o(lo(k Ihal afternoon, the polLce ordered a member of the Release Polltrcnl

Pfl5oners carnpaLgn to tell us io drsperse There !lasn't enough lrme to do anylhrnq before the

pol ce began h(ng tear gas rnlo lhe carrrp and chargirlg aI us fronl beh nd and n lronI, bealrng us

rrrth Iherr balon5 Chaos People ran everyl^'here, rn(ludrng onto lhe 5lree(t surround ng the park

Some of the young men who 1o ned us fought back as the polce cha5ed them a(ros5 the road to

Nyayo House and dovvn Kenyatta and Hatle 5ela55le avenues as well a5 lhrouqh the park

As the battle (orrtrnued throughout lhe al(ernoorl, tear qas and the sounds of gun5hots filled

the arr Pol(e rernforcement stormed the tenl yuhere lwar 5lnglng and praylng wlth Ihe mothers

when the pol(e ,rrflved rr the tcnt, lhc 6fty or so people lrl5 de were lnrtlally de[]arlt, not belrevlng

thc polr(e would atta(k them The protestors lrnked aIms, whrch mcant lhal the when polce

began therr as5dult they could not easrly t,rke one wrthout taklng rnany lsaw people rlse up rn

groLrp5 ai poh(c baton! ralned down

ln that rmrnedrate moment, I recall worryrng that the paraffin lamp5 we lrt would be dr5turbed and

the lenl would go up rn flames ln the next rnstanl, however, lwas knocked unconscloui Even n

the Melee, good Sanralrtant rescLted me and rushed me to lhe hospltal wllh lwo other worren

who,/vere badly hurt

Thc mothcrr rn the Ient refutcd Io be rntrmrdatcd and they drd not run lnstead, !hey drd

5omethrng very brave 5everal ol lhe m gtrr pped, 5om e of t hern co mpletely naked, and thowed the

pohce ofh(ers IheI breast5 (l myself dld not slrrp ) One of the most power[ul of Afrrran tradrtrons

concenlr the relalronshrp belween a woman and a man who could be her 5on Evely woman

old enough to be yoLrr mother s (on5ldered llke your own molher and expects to be trealed

wrth aonsderable respect As (hey bared thelr breast5, whal the other molhers were saylnq to

rhe pol(emen rn lhe r anger dnd frustrallon as they $/ere berng beaten was "BY sho!'elng you my

nakednes5,l(urse you as lwould my son fo, the way you are abuslng me"

By the unre l.rr(ved a( Ihe ho5ptlal I wa5 dehydraled Forlunately, my doctor, Dan 6 konyo, wns

ar hand al the hosprtal and at alway5 attended to ole plomptly ll was rnrporlanl for those of us tn

the pro-democra(y movernent to have doctors we could lru5t, and Dr Glkonyo veas a ma I trurted
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whenever I needed medi(al asgrstance. When | first came to, I had the strangest feeling, as though
I wete hanging upside down. One of my friends and Green Belt board member, Lillian Njehu, was
wilh me and I kept telling hcr I felt lrke I was fallinq Lillian staycd wrlh me throughout my time rn

thc hospit.l, which wa! a big sacrifrce for her, and made sure I was protected day and night 5u.h
was the spirit of sisterhood.

When lwas sufficiently recovered, lcalled a press conference. I was told that the poli(e (laimed
I had in(ited them to beat me un(onscious and that lhad asked to be given a bla(k eye and a

ba5eball-sized lump on my head. I informed the press that although after what had happened to
me lwould have to stay away from "dangerous grounds," lwouldn't be tilence or delerred from
telling the truth and I wouldn't go away. "The mothers, "l emphasized, ,had a right to 5eek the
freedom of their !onsl

The evening of i,4arch 3 the police forcibly removed all the wornen who were still in the park and
took them to their home5. As they were beinq removed, the women cried, "We will only move from
this place when the government brings our sons herel" the authorities ordered the women to end
their hunger strike and told lhem not to return to Nairobi. Freedom Corner was cordoned off and
we were unable to get to it agaih 8y the time the police left, all our bedding and personal effects,
in(luding blankets, lamps, and the tent, had disappeared with the NairobiCity Coun(il, never to be
seen a9ain.

When I think of what happened, I believe that it was the storier of torture that made the
government decide that what we were doing wat dangerous. PerhapS we had false sense of
security. We thought that even thi5 government wouldn't hud old women - mothers who simply
wanted thelr sons to be released from prisons where they were being held for their political
conscience(s). But the regime knew neither mercy nor justice and we were a(cused of threatening
"the security of citizen5 and the nation."The government had decided that a revolt was brewing
and that it could unleash as much venom and violence as i! wanred to stop ir

'Ihe story of Freedorn Corner did not end with my hospitalization of the disperral of the mothers.
we remained unbowed. The day after the polrce attack, many of the women, on therr own, returned
to Freedom Corner. Finding the area guarded by hundreds of armed soldiers, the women de(ided
to seek help at nearby All 5aint5 Cathedral in (ontacting the other mother5 and their supporters.
All Saint5 sits directly adlacent to Uhuru Park and is the seat of the Anglican archbishop. During
the 1990s, the cathedral's clergy had begun to rpeak out against the government,, oppression
and provided space for prayers by and for pro-democracy groups.

The women met with the Reverend peter Njenga, the Calhedral5 provost (and later (he birhop of
Mt. Kenya South Diocese), who agreed to give the women a temporary sanctuary 50 they could
!race their colleagues. They learned that some of us were in the hospital, and indeed rome of them
came to the hospital to visit us while other remained at the cathedral. When night came, some of the
women were still at the (athedral and had nowhere to go, so Reverend Nrenga allowed them to stay
in the cathedral's crypt. Reverend Njenga and the motherr expected the vigil to last for a night or
twoi It lasted a whole year. During this time, the motherr rotared their hunger rtrike. As one woman
became weak from lack of food, another would take over while the 6rst one recovered.

When I wat sufficiently healed and could walk properly agarn, I went strarght ro All Sarnts Cathedral
to offer the mothers my help. Along with otherr, I organlsed sLlpplies and 5!pport for the mothers
during their yearlong vigil. Beside the mothers, there were male relatives who guarded the doors
and acted as protection, because there were many visitors. Throughout their protest, most of the
women remained strong de5pite intimidation and threats, both again5t them as individuals and
their families, as well as police aggression.

,r ' IHAIt
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I stayed wrth lhe women throuqhoul Unless I went o!r( ol the country, I made the (alhedral n1y

le(ond home I wrote and had prlnled up eaflets tellrng Ihe 5lofies of these women's 50n9, nn had

the5e leafle[ drstflbuted on the gtreets of Nallobr I wanted people to know abo!rl theSe men

what they belreved n, whar had happened to lhem, (herr parents, and lherr famrlres, how lhey

had been declared enemres of the stale or revolulronalles tryrng to ovenurn the govcrnmenl, and

why they should be released

The wornen dl50 had therr slofies One woman told me that the authorr(re5 had come to her home,

clarmlng tha! her 50n had h dden guns thele 'There are no gurrs,'she rold lhem "We know your

son has hrdden 9!ns herel'lhey yelled back '5o drg"They pushed thrs mother lo the ground and

forced her Io d19 the earth wrlh her bare hands untrl her lingers bled Ihey found no guns, becau5e

lhere were nonel 5u(lt stolles only made u more resolule

One nrght, lwds awakened and told that there were people saytng they were poficemen at the

cathedral3 door demandrng that we open rt and let lhem tn I looked out of the wtndow and

savi Nallobr 5 provrncral commr5sroner and armed men tn paramtlt!ary atttre, whrch was a rellef

slnce lhal meant rt was the government and nol hrred thugs or hoolrgan5 outstde "Molhers, the
pre5rdent has heard your cry,'the provrnctal commtsstoner called ouI to us "He sympalhrze5 wlth
you OIJen the doo15 arrd go hofie, dnd your son5 wtll follow you

Some of lhc women wanled to open the doors They stlll beheved therr prestdent !\/as honesl

and thcy were desperate lo 9ee therr son5 But others knew that tf doors were opened, the pollce

would ru5h rn and arresl them dnd force them out ln the meanttme, !!e reall5ed there wa5 a

vcry larqe nurnber of roldrer5, perhaps.five hundred tn number, Surroundtng the church Wewere
[ortunate that some of Ihe 5oldrers were relrgrous an refused to breakdown Ihe (hurch door5,

even though they had been ordered to do so

Even!ually the provrncral (ommr55roner and others al !he door gave up, but the toldrers remarned

on the compound By mornrng, lhe news that lhe cathedlal had been (urned lnlo a mrlltary

barackr, vlrh soldrers suffoundrng the mothers, was every!{here The government v/as forced

lo dlscuss Ihe 5rtua!ron wrlh (he archbr5hop of the Anglrcan Church, Manasses Kurra lI was

evenlually agreed tha( lhe mrlrtary should leave lhe compound bu( the mothers could stay ln the
(rypr As long ar the soldrer5 remarned, we never opened the dools

ll nfortunately, the (oritrnuous presence of the nrother5 rn !he crypt lended lo dtvrde ttle cathedrall
<ongregatron All sarnls, ,ls lhe seat of lhe Anglrcan Church rn Kenya, It expe(ted (o be pro_

e5tabltshment lt wa5 the church of the ttate, especlally durtng Ihe colonlal pertod Eecause of

rhrs herrtage, the clergy 5 grvrng tupporl and shelter lo the strrkrng Inothers of polllr(al prrsonert

shockcd sonre rn the congregaton !1/ho expe(ted thetr chur(h Io support lhe establl5hment They

quest oned why the cathedral was gettrng lnvolved ln polrttcs, and many farled lo see lhe connectron

betwecn ther far!h and the need for all people, rncludrng people of farth, Io respe(t hurnan rrghls

However, Reverend NJenga and the leaderthrp of the AngIcan Church upheld t hrs pu15ull ofluttr(e,
good governan(e, and lhe rule of law 5o the mothers contlnued lhelr vlgll ln lhe (rypt

Afler the agreenrent between lhe archbrthop and the government. we were able to leJve

lhe (rypt arrd nrove onto lhe church grounds durtng Ihe dJy Thc church became a centre of
prlgnmage ['1any polrtrcal 69ures rn lhe pro-democracy movement, rnclud ng Mwar Krbakr,

Ogrngn Odrnga and hrs son Rarla, Mrchael Wamalwa, Jameg Orengo, and Paul Murte, came and

expre55ed 5oIdanty wrth the mothers, whrle relrgLou5 Ieaders from all denomlnatron5 came and

prayed w th them Soonthegathenngatthe(athedrallurnedrntoanattonaislt_rndemon5lralron,
a forum for everyone, Includrng the pres5, to hear how people had suffered under the get)eral mrt-

governance of the countty
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The danger for the mothers wa5 far from over, however We were always afrard the government
would apprehend us and abort the campargn I suggested to the molhers thal we keep oLrlrelves
charned together, so rhat rf onc of us rvas arrested, all of us would have ro be draqgecl out togerher
The mothers trusted me Not only could I speak Englrsh and translate for them, I was the leader
who could arlrculale lhe connectrons and show how the rtr!ggle lcr lhe 5ons freedom fit nlo the
brgger prc!ure of the pro-democra(y struggle

A! thal pornt, the governmenl tned a dtfferent tactr( lt atlempled (o brcal up the lvomen'5
group by promrsrng the rndrv dual women that therr sons would be released rF they abandoned
lhe vrgrl Aborrl four women left the group and lvent lo Slate House for tcd wrth the presrdent
They were told that I was nrrsgurd n9 them and thal they should go home and therr sons would
be released We lnew rt wa9 all a plov - and that lhe song would not bc set frec under guch

nrrangernents

They were no, and one mother even came ba(k to the churah The vtgll contrnued Over the
(ourse of that year, thc mothcrs'nonvrolent protcgl bccimc a fo(u5, n Kenya nnd tn other
aountflej, for those wantrng to end state gpon5ored tortL[e, random tmpr sonment. and the
unJUst suppres!ron of thc flghtr and volces of the people pressure on the government to
release the 5ons nten5rfted and (ame lrom many quarters The v gtl ended early rn ] 993 when
suddenly all bu( one of the frfty-two 50n5 \/ere relcased en masse (Thc frfty-second prrsoner,
we learned from rnformal sources, had been aregted on (harges that were not polrfr(ally
motrvated Release Polttr(al P sone15 adopted h 5 (ase and contrnued tc Ftght for hrm, he was
eventually released rn I997 )

LJpon the sons' release, we held a servl(e oI thanksgrvrng .1t All 5arnls Drrr nq the servr(e, Igave
e,rch of lhe women a '(ert 6(ate of endUrance" thal I hear rtrll hangr rn a spec al pla(e on walls
of therr homeg After the ceremony the women proudly walked wrth thetr'ons ouI through the
(athedral's open doors rnlo thc b ght lrght of mrdday They could slecp morc easrly now that the|l
50ns were free at laSt

The Relcase Polrtrcal Prrsoners groups deodcd not !o dr5band but Io conttnue pressrng lor thc
release of other pnsoners and for the respectful treatment oF all people rn Kenya held behrnd bars
A good numbcr of thc son5, on(e they \^,'cre frced, Jolned Rclcnse polrtt(al pnsoncrs nnd provrded
Ihe leadershrp for greater freedom ln Kenya and better aondrtlons for the people rn 1arl, eflorts
that contrnue to thts day
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CHAPTER
t'l

[I1i
.4.:

I think for our couttry to bc utell and good, childru shoultl ltc prrt
ifito consid.eratiofl, Thctl should bc taken csre o.f because as you ktrozLt

childrctr ore the rttturc gclcurtiott of lhc lotion.l
Chrld'r Tertimony before rhe Commirsion

I tooultl likc to tell the Goaernnent to help us children because u,e did
fiot t,ote or il,cre not aoted for, Thercforc, uc did not hapt aru1 issucs, Thc

adults are the orcs uho hacl issucs, For us children, thcy necd to sssist us il
education becsusc rue did trot aotc and lue ucre ot poted for,1'hey did not

hate ary reasot to harass us.Thay iu/licttd rc with pair for ro r?dsofi.1

Child'9 T€9!imony before the Commir5ion

lntroduction

Children constitute a large proportion of the population of Kenya.r Directly or
indirectly, they have been affected by the gross violations of human riqhts and
historical injustices committed in Kenya since independence in i 963. As the largest
group in society. children suffer in large numbers during situations of conflict and

Children and Gross Violation of
Human Rights

TJRC/Hansard /Thefiatrc Heanng rChitdfe.i Natrob/14 Dec 2011, p t9-20
TJRC/Hansard/Themalrc Heaing/ChrtdrentNarrob/t4 Dec 201,1 tp 26-27
Accordinq lo lhe 2009 Census Repod Kenya has a populatron of over 16 Mr[ron chrtdren between the ages of 0-14 years
ll we consrder. howeler lhal ch d fen betwee n 1 1 1 8 yeals are rnclud ed wjth rn lhe 1 5-& year old citegory. n umbers coutd
be higher.
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generalrzed vrolence Furthermore, because of therr age, coupled wrth the fact that

they are rn a crucral perrod oftherr emottonal and cognltrve development, chrldren

face adversrty drfferently from adults Vtctrmrsatron (of all krnds) durrng chtldhood

can have neqatrve long-term or permanent, consequences Moreover, chlldren

depend upon adults to play a posrtrve and protecttve role tn thetr development

Hence, they are not only affected by vrola(rons dtrectly agarnst them, but also

suffer rndrrectly from the vrolattons perpetrated agarnst adults For example, the

death or drsappearance of a parent or caregrver ts a dtrect loss that dramatrcally

alters a chrld's lrfe chances

Conflrct and polrtrcal unrest exa(erbale the vulnerabrlr(y of chrldren, not only do

Ihey become frequent targets of drrect abuse, but the effects of human rrghts

vrolatrons, drsplacement, poverty, and a general lack of protectron have rmportant

physrcal, psychologrcal, and socto-economrc repercussrons ln therr lrves Although

chrldren are vrctrms and wtrnesses of vtolence and abuse, they are also actlve and

resrlrent members of socrety Therr contrlbutlon to the cruclal process of learntng

about good crtrzenshrp and democracy can be fundamental ln the preventlon of

the recurrences they themselves suffered so save future generatlons of Kenyan

chrld ren from the same

whrle the mandate of the Commrssron drd not have a chlld-specrfc focus, the

Commrsslon was encouraged to focus on chtldren by provlslons ln the Act that

contemplate the creatron of specral arrangements and specrfic mechanlsms

and procedures to address the expeflences of chtldren { The Commtsston made

delrberale efforts to facrlrtate (htldren parttctpatton tn tts proceedrngs tn order

[o ensure tha( therr tnterests and therr vrews were captuled tn rts findtngs The

Commrssron developed and rmplemented a program of robust engagement wrth

chrldren and organrsatrons representrng chrldren ln carryrng out thls work, the

Commrssron was gurded by lnternattonal, regronal and domesttc legal provlsrons

on human nghts generdlly, as well as by chrld-specrfic rrghts The Commtsston was

also gurded by rnternatronal mrntmum standards requrred of truth commlsslons

wrth respect to engagement !rytth chtldren

Thrs Chapter provtdes an account of gross vtolattons of human rrghts suffered by

chrldren du rrng the Commrssron's mandate penod and the rm pact of Such vtolatlons

on therr lrves lt rs based on approxrmately 2000 statements from chrldren and

multrple reports and testrmonres from adults and representatlves of clvll soclety

organrzatrons and (htld protectlon agencles

3

4
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Conceptual and Lega! Framework

Children currently make up over half of the Kenyan population. As such, the
Commission sought to capture their unique experiences both as direct and indirect
victims of human rights violations. ln some instances the engagement with
children not only provided children's perspectives and experiences of h uman rights
violations, but also provided additional information on the occurrences themselves.
ln addition to providing accounts of childrens experiences, their statements and
testimonies pointed to possible responses that could address violations and abuses.
It is also important to note that a significant proportion of ad ults who testified before
the Commission also testihed about their experiences of violations during their
childhood. Their stories are documented here partly to demonstrate the long-term
impact ofviolations experienced during one's childhood.

This section of the Chapter discusses conceptual issues relating to children and
transitional justice the legal framework supporting the involvement of children in
the Commission's mandate and the Commission's efforts to adltere to minimum
standards of protection.

Children and truth commissions

7. Evidence on the specific impact that human rights abuses have on children has
increasingly forced truth commissions and other transitional justice mechanisms all
over the world to embrace a child-specific focus. The quasi-l udicial character of truth
commissions makes them especially well-suited to promote children,s participation
in transitional justice processes.i When adequately crafted, truth commissions can
provide children and young people with a safe space to share their stories. With
adequate protection measures and protocols that ensure that the best interests of
the children are protected, such truth commissions can ensure that children form an
integral part of the process.

A child-speci6c focus in the work of a truth commission is justi6ed frrstly by, the
recognition that the vulnerabilities of children not only aggravate their experiences
during conflict or when human rights are being violated, but also renders them
prone to flagrant and speci6c targeting.6 Children are direct and indirect targets of
h uman rights violations.

6

8

6

G Macl\el lmpacl al Amed confh.t oh chtldon Reptl o{ the Erped ot the sec.etary-ceneral Ms GraQa Machel.
submrlledpurs!anlloGeneraAssembtyresotulon4S/t5UN.DocA/51/30626ALrgust(1996)p15
The nohon ol vul.erab lrty underscores lhe lact tial. because ol reat hfe s(uatro.s oi soc,al d,scim naton cenain grotps
need speoalanenlon in order to have lher nghts adequatety enlorced. geceuse oI socEl neqLralles and vulneiabllfy
measures Ihat nomrnalty appty to all equally do nol adequatety gLrarantee lhe entoymenl o{ such .lghts. Vlh le chrldren aie
vulnerable because ol lherr age ard level ol malurity lhey also may etpenence add lDnal tayers ot vulnerab{ y because ot
lhe,r e.rnomt status gender elhnrc bactgro!nd. vclrmhood, loss ot Darents elc. The over;[ wlnerebiity ot chdd.en calls
lor sDec,lc eflo4s lo protecl c- oren a"d 'espond lo the rmpacl of vrotato.s aqatnst lierr
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Secondly, a core mandate of truth commrsstons ts the determlnatlon and

documentarron of an accurare account of patterns of human rrghts abuses and

other gross vrolatrons over a grven perrod of time Chrldren, both as victtms and

wrtnesses, can offer rnvaluable rnformatron and make crtttcal con(nbutron towards

the realrsatron of this mandate /

Thrrdly, truth commrsslons are requtred to provtde a roadmap for preventtng

future vrolatrons and chrldren's vtews, expertences and perspecttves can be

rnstrumental rn rnformrng Ihrs exerctse,r Moreover, transttlonal Jusilce Processes

rn general and truth commrssrons rn parttcular envtsage the heraldrng of a

new drspensa(ron that drrectly rmpacts upon chrldren's present and future,

The rnvolvement of chtldren can be cntrcal rn defrntng what constltutes proper

redress, rn devrsrng chrld-related reforms and rn creatrng a new drspensatron

wrth the rnvolvement and support of the next generatlon that wrll rmPlement,

and benefrt from r(

Fourthly, the partrcrpatron of chrldren rn tran5lltonal processes has been tncreastngly

recognlsed and even mandated by both tnternatlonal and domestlc legal Provlslons.

The flght to partrcrpatron rs enshrtned rn artrcle l2 of the Unrted Natrons (UN)

Conventron of the Rrghts o[ the Chrld,'whrch calls upon Member States to guarantee

the rrght of chrldren to express therr vtews tn matters affectlng thern r

Frnally, the rnvolvement of young people In iustrce and reconcrlratron efforts can

be formatrve rn fosterrng or renewrng a culture of respect for chlldren'5 rlghts,

thereby contflbutrng to therr partrcrpatron and protectron, and ultrmately, to the

preventron of further vrolence and abuse

Wrth thrs rn mrnd, a number of truth commtssrons have adopted protocols and

rmplernentatron mechanrsms to en5ure the partrcrpatron and protectton of

ch ldren, ncluded chrldren's perspectrves tn therr final reports and rssued chrld-

specrfic recommendatrons The Iruth comtntsstons of Guatemala and 5outh Afrrca,

for example, documented and hrghlrghted how chrldren had been affected by

human nghts abuses, whrle the Peruvta n Truth Commtssron rnvolved young people

ln rts outreach and rnformatton-colleclton acttvtttes The level of engagement ln

the Peruvran TruIh Commrsston s work played a cructal role tn promotlng crvlc

partrctpatron and reconcrltatlon among youth I'

UNICEF E ICTJ 6 ldtv aN Truth barnsems (2010) 8

UNICEF & ICTJ (n 7 above) !-10
Ralrl,ed by K.nya on 30 July 1990

UNl6f Fz(:steet hc &ght lo PiYhopatc A'tallaDle alhltp ',r*./iw Lrn ceiorg,crdlLles/Rrghl-lo.Patuc palo| pol

B Chnstrne lruf, and RecorEral,on Cor[lrsgons /]r Gualen,,le zncl Pctu The Alden s PetwXtve ncluded rn ha
Annex ol rhe OLrtccme Document of lhe Experl M.et 11g on Trans lronal Juslrce and Chrldren convened al the llNlCEF
lr)nocei1, Researit Cenrre Novenrber 2005

8

I
10

11
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14 Establrshed rn 2002, the Srerra Leone Truth and Reconcrlratron Commrssron was

the 6rst commrssron expressly to rnclLtde chrldren rn tts mandate In addrtton to
therr partrcrpatron rn statement-takrng and heaflngs, chtldren contnbuted to the
publrcatron of the fi rst chrld-frrendly versron of a truth commtsston reporr !r Drawtng
on best practrces from Srerra Leone and elsewhere, the Lrbenan Commrssron
rncluded chrldren throughout tts actrvtttes, holdrng chrldren's hearrngs across the
cou ntry As these expeflences tllustrate, the fact that some truth commrsstons dtd not
have a chrld-specrfrc focus or mandate dtd not preclude them from addressrng rssues

related to chrldren More recent truth commrssrons, rnclud rng thrs Commtsston, have

benehted from lessons learned from thetr predecessors about the nsks and benefits
of chrldren's partrcrpatron

Legal framework

15 The Commrssron's mandate was predrcated upon the recognttton of human rrghts as

provrdrng fundamental entttlements and protecttons for all persons. The preamble to
the Unrversal Declaratron of Human Rrghts of I 948 asserts that "all human berngs are

born wrth equal and rnalrenable rrghts and fundamental freedoms ",r Thrs recognrtton
of rtghts rnherenl rn all human berngs was retterated tn subsequent rn(ernatronal
and regronal legal rnstruments, as well as nattonal constttuttons rncludrng the
Constrtutron of Kenya, 201 O. Sectron 2(6) of the 20t O Constrl utron of Kenya provrdes

that rnternatronal and regronal treatres ratrfied by Kenya are part of the law of Kenya

r6 Whrle huma n rrghts apply to all hu man berngs rrrespectrve of age, there are certarn
addrtronal flghts that apply specrhcally to chrldren The ratronale behrnd chrld-
specrfic rrghts rs that because of therr age they constrtute a vLrlnerable group and
are therefore entrtled to specral care and protectton Thrs speofrc entrtlement rs

recogn rsed rn the Constttutron of Kenya''a nd rn the C hrldren Act of 2001 ,,5 as well
as rn several specrfic regronal and rnternattonal treatres, rncludrng the followrng

Geneva Declaratron of the Rrghts of the Chrld of 1924, ,

' Declaratron ofthe Rrghts ofthe Chrld of 1959,r,

Conventron of the Rrghts of the Ch rld of 1989 (CRC),,. and

2
3

UNiCEF and ICTJ Ch,idren anC larrh Cornm,ss/ors (20r J)
GA res 217A(lll) UN Doc/,,/810a171 (1918)
Conshlutron ol Kenya sec 53
The Ch ldren Act No I of 20Ol
AdopledSept 26 1924 League o, Natrons O J Spec Supp 21 att3(1924)
GA res 13!6{XlV) 14UN GAOP Supp (No 16)ar 19 UN Doc dr35a|959)
9A res rrr25 annex a4UN GAOR Supp (No.9)al 167 IJN Doc Ar1/ag 98g) entercdntotar.e Sept 21gga
Othel rrnpo.lanl Human nghls documenls lhalr.cognrsc chrldren specrlc nghlare The llnrversat Oeclaraton ot rluman
Rrghls(GA res 2174(lll) UN DocA/810aI71 r1948)) the nler.alonat Covc.ant on C v I and pot t ca R ghts (G A
res 2200A(XXl) 21 U\ GAORSUpp lNo 16)ai52 U\ Doc 4,,6316(1E66) 99gUN-S l7l .rtered ntolorcp $al
23 1976_Ar1rclcs23and24) lhe nterna|onal covenant on Economrc socalandculura RrqhrslcA res 22c0A(xxl)
21 UN GAORSupp lNo 15)at,{! tlN ooc A/6315(1966) S33UNTS 3 entercd nto tor.e Jar 31976-ArtcteiC)

17

18
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Afncan Charter on the Rrghts and Welfare of the Ch rld of 1999 r'g

Other regronal and rnternatronal rnstruments that have relevance for chrldren's

rrghts rnclude the followrng,

- lnrernatronal Covenant on Crvrl and Polrtlcal Rrghts,

lnlernatronal Covenant on Economtc, Socral and Cultural Rrghts;

Conventron on the Elrmrnatlon of All Forms of Drscrrmrnatron agalnst Women,

Conven(ron on the Rrghts of Persons wtth Dtsabtlrtles,

Rome Statute of the lnternatronal Crtmrnal Court;

Afrrcan Charter on Human and Peoples'Rtghts,

Protocol to the Afrrcon Charter on Human and Peoples' Rtghts on the Rlghts of

Women rn Afrrca

The legal basrs for rhe partrctpatton of chtldren ts grounded wrthln constltutlonal

provrsrons that guarantee human fl9hts generally and specrhcally for chtld ren. The

Constrtutron of Kenya a nd c hrld-specrfrc human rtg hts treattes specrfically recognrse

the need for specral safeguards for chtldren, care and protectron, rncludrng access

to health care, an adeq uate sta ndard of lrvtng and prtmary ed ucatton & ln partrcular,

the CRC underscores the oblrgatron of states to protect the chrld agatnst hazardous

work, drug abuse, sexual explortatton and abuse, abductron and sale,r' as well

as torture and cruel, rnhuman treatment or puntshment, amongst others 2'? The

cRC and other rnternatronal rnstruments make specrfic reference to srtuatrons of

conflrct because the resultrng deslructton of tnfrastruclure, dtsplacement and loss

of famrly members make chrldren especrally vulnerable durtng vtolent confltcts

lndeed, rt has been recognrsed globally that not only are chrldren among the most

affected by vrolatrons of human r ghts, but tn certarn cases they are speclncally

targeted for rnhunrane acts Such as krllrngs, abducttons, forced recrultment, sexual

vrolence, torture and other grave vtolattons of thetr fundamental rrghts /r

The mandate of the Commrssron as set out rn the TJR Act makes reference to

children on two occasrons The first rs rn respect to the definrtron of the terrn

"genocrde'i whrch follows the dehnrtron tn the UN Genoctde Conventton and

rncludes'forcrbly transferrrng chrldren of the group from one place to another" rf

OuADuc CAB 1EG,219,49 ("990) .nlered,/,'o /olce Ncv 29 lggE
SeeArlLcles 24 -28 rn lhe CRC afd sec 53 rn the Consullton ol (enya

CRC ancles 32-35)
CRC arLcle 37
C Aplel E V Lad sclr fhrcugh a llew Lens a Chtd-Scttstltve Apprcach lo ftansnonal Jusltce \20'11) I5

19
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done with the ntent to destroy. in whole or in part, a national, ethnical, racial or
religious group.r'Secondly, Section 27 of the Act empowers the Commrssion ro
put in place special arrangements and adopt specific mechanisms and procedures
to address the experiences of children,r5 The Commission was cmpowered to
collect relevant information from persons with material information, including
victims, witnesses, communities, interest groups and persons dire(tly or indirectly
involved in human rights violations. As noted, children have not only been direct
and indirect victims of human rights violations, but have also witnessed human
rights violations, and were therefore in possesslon of information relevant to the
mandate of the Commission.

Finally, Article 53(2) of the constitution of Kenya and section 4 of the children Act
of Kenya requires the consideration of the best interests of the clrild in matters
concerning children. The determination of the best interests of children, as

recognised by the CRC, suggests the need for the active participation of children.

rut
rul

hJ
h.l

ustice and Reconci|alion Acl sec 2
Jsl ce and ReconCil.al,on Acl sec 27 t1 J(b/

24
25
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Methodology

21 ln fulflllrng rts oblrgaltons wrth respect to chtldren, the Commrssron was gurded

by rnternatronally-recogntsed mtntmum standards governlng the partlclpatlon of

chlldren rn the process, ln tandem wrth the requtrement to take rnto consrderatlon

the best rnterests of chrldren, the Commrssron desrgned specl6c chrld'frrendly

processes through rts Specral Support Servrces Unrt durrng statement-takrng and

hearrngs, wh rch promoted the partrcrpatron and protectron of chlldren

Statement taking

22 A specral form to take statements from chtldren was destgned by the Commtsston

rn consultatron wrrh chrld flghrs tnstttutrons The draft Statement Form for chtldren

was pre-tested rn October 2O'11 to assess lts surtabllrty and effectlveness rn takrng

statements from chrldren The draft was subsequently revtsed to lncorporate

rnsrghts from the pre-testrng exercrse

23 ln keeprng wrth key pnncrples governrng the parlrcrpatron of chrldren, thrs form

ensured that consent from the chtldren's parents or guardlans was acqutred before

rncludrng them rn Commrssron processes The language used rn the Statement Form

was srmple and chrld-frrendly Moreover, statement-takers were specrfically trarned to

record statements from chrldren The scope of the tratntng tncluded relevant aspects

and provrsrons of domesttc and tnternatlonal law on chlldren's rlghts The trarnlng

equrpped Ihe statement lakers wlth proper techntques for gatherrng tnformatton

from chrldren Statement-takers were also tratned to rdentrfy and respond to trauma

Themati< Hearing on Children

24 Sensrtlve to the unrque expertences of chtldren, Ihe Commlsslon (\,/lth the generous

assrstance of the German Development Agency, GIZ) organtsed a thematrc hearrng

on chrldren on 13 and 14 December 201 1 Chrldren and adults testrfylng on chtldren's

rssues partrcrpated rn thrs heanng Eefore rhe heartng, chrldren were provrded wtth

counsellrng rn order to make the expertence as condrjctve to healtng for the chlldren

as possrble Counsellors wtrh expertence rn workrng wrth chrldren were present

durrng the sessrons The chrldren's famtly members or frtends were allowed to be

present at these sesstons,

25 To ensure rhat chrldren parlrcrpated meanrngfully durrng the hearrngs and rn the

statement- tdkrng sessrons, they were gtven full tnformatton about the Commrsslon,

Its mandate and therr roles rn the sesstons Thts ensured that they consented

to partrcrpatrng rn the sessrons wrth the full knowledge of the Commrsglon's

l7u



mandate and the nature of their involvement. Children were also taken through
the procedurer of the Commission, which put them at ease during the sessions.
Throughout the sessions, the Commission also ensured that the children understood
the conversations and were at liberty to ask questions.

26 The Commission relaxed its rules and procedures during the children's hearings
and interacted with the children in an informal manner. Children were also invited
to visit the Commission to familiarise themselves with the surroundings and
feel comfortable when they testified. ln accordance with the Children Act, the
Commission put in place measures to ensure that the identities of the children
testifying were protected.r^ Further, protection was guaranteed by having all the
children's testimonies heard in-camera.

Youth Forum in Kiryandongo, Uganda

27. The Commission held a special hearing session exclusively for refugee children in
Kiryandongo, Uganda. ln addition to wishing to understand the spectfrc plight of
Kenyan refugee children, this hearing was prompted by the Commission,s initial
research and investigations that revealed that children and youth living in Kiryandongo
Refugee Camp had very separate views from their parents and guardians concerning
the question of whether or not to return to Kenya. The hearing took the format of the
women's hearings. That is, the participants, whether or not they recorded a statement
with the Commission, were allowed to speak on a wide range of issues and essentially
to have a conversation with the Commissioners. The hearing was labelled,youth Forum,
because it included young adults in their twenties.

Partnership with stakeholders

28 The Commission partnered with and received assistance from a num ber of children,s
rights organisations. These organisations included: The CRADLE; African Network
for the Prevention and Protection against Child Abuse and Neglect (ANppCAN)
Kenya Chapter; Child Rights lnternational Network {CRIN);.,acaranda Special School;
Coalition on Child Rights and Child protection in Kenya;World Vision Kenya; UNICEF;
Acorn SpecialTutorials; Kenya National Autistic Centre; Nyumbani Home; Daqorreti
Children's Home and Wajibu Wetu Home. The Commission held consultations with
these children's rights organisations to fa(ilitate interaction with children.

29 The Commission also held consultations with relevant government departments,
such as the Department of Children within the Ministry of Gender, Children and
Social Development and the National Council for Children,s Services.

26 Chrldren Acl sec 77
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Socio-Cultural Context

30 Throughout Kenyan hrstory, chrldren have occupred a specral posrtron vvrthrn

the communrty.'; ln tradrtronal Kenyan culture rt was understood that the '/vhole
communrty took responsrbrltty for the wellberng of chrldren ln most vtllages,

chrldrcn were rarsed by all of the adults Chrldren enioyed the knowledge that

they were part of a protectrve communrty and adults felt responsrble for the

development of each chrld The loss of brologrcal parents, tn thrs context, was less

catastrophrc for chrldren as relatrves and even neighbotrrs took care of them '?l

31 Wrth (he flse of modernrty, however, extended famrly and communrty ttes gradually

weakened and chrldren were tncreastngly dependent for therr well-berng on therr

brologrcal parents. Whrle rn sorne cases the extended famrly contrnued to contrlbute

to the rarsrng of chrldren, therr rnvolvement became ltmrred Thus the absence of

brologrcal parents rn many cases led to the abandonment of chrldren

3) Whrle modernrty has had the effect of lrmrtrng the (radrtronal collectrve responsrbrltty

over the wellberng of chrldren, rt has not succeeded rn eltminatrng harmful cultural

practrces tha( adversely affect therr wellbetng As dtscussed ln detarl ln the prevlous

Chapter on'Gender and Gross Vrolattons of Human Rrghts Focus on Women;varrous

communrtres contrnue to enqage rn harmful cultural practlces These practrces

vrolate recognrsed chtldren's rrghts and hamper therr proper all-round development

The most promrnent harmful practrces hrghlrghted durrng the Commtsston's work

rnvolved the grrl chrld, namely, female genrtal mutilatron or cultrng (FGM/C) and

forced marrrages Female genrral muttlatron rs sttll practrced tn Kenya on chtldren as

young as seven years of age."

33 Chrldlrne Kenya, a non-governmental organtsatton wtth an operatlonal focus on

chrtd nghts, reported to the Comm rssron that rn 201 0 tt dealt wrth 30 cases of female

genrtal mutrlatron j' FGM/C and forced marrtages often go hand rn hand The

Commrssron recerved testrmony that, amongst the Maasar, FGM/C is strll prevalent,

and that as soon as a grri undergoes the rttual she ts deemed ready for marrtage'

Marrage rs seen as a source of tncome for the famrly, and thus young gtrls are

often forced rnto marrages lor the conventence of thetr famrlres, u/rthout consent

or even consultatron Once marrted, the chtldren drscontrnue therr educatlon,

hence lrmrtrng therr opportunlty to earn a lrvtng and consequently maklng them

dependent on therr famrly or husband for support
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34 During the larger part of the mandate period. that is until 2001, child marriages
were permitted by law. Under African Customary law and lslamic law both of
wh ich were and are still recognised as sources of law in Kenya the age of puberty
was generally considered as an appropriate age of marriage. Thus, under the
Mohammedan Marriage and Divorce Act (Cap 156), a girl of 9-16 years was

eligible for marriage provided it was based on a good match in the eyes of the
parents. The [4arriage Act (Cap 1 50) provides that the minimum age for marriage
is l6 years for both males and females. However. parents'or guardians'consent
is required for persons under the age of 21 years wishing to marry. Similarly, the
Hindu Marriage and Divorce Act (Cap 157) prescribe 16 years as the minimum
age of marriage for females.

Economic Status

Education

The education system in Kenya is referred to as the 8-4-4 system which stands
for: eight years spent in primary school, four years spent in high school and four
years spent in the university. ln 2003, the government introduced free primary
education, which enabled many children who could not afford tuition fees to
attend primary school. UNESCO statistics reveal that this led to a remarkable
increase in primary school enrolment. For instance, the National Enrolment Rate
(NER) pe766n13gs, which is the number of pupils in the theoretical age group
who are enrolled expressed as a percentage of the same population, was 62
percent in 1999 and rose to 76 percent in 2009.r7 Unfortunately, there has not
been a commensurate growth in the number of trained teachers or investment
in the training of teachers.

While the numbers are high for primary school. only a bout 70 percent of children
proceed from primary to secondary school, mainly due to financial constraints.rr
The enrolment of male children remains higher in comparison to female
children. ln 2009, the NER for male children was 78 percent while that of female
children was 74 per cent.ro There are still alarming rates of gender inequality
in some areas, such as the North Eastern region where 80 per cent of the girls
do not attend school.15 This is attributed to cultural beliefs and practices which

UlSSlatsllcsrnBriet(2010)avarlableathtlpt//slats.us.unescoorg(accessedonlgJune20l2).
UIS Stallslics rn Briel (2010)
UIS Statrstrcs ,n 8r€l (2010).
UNICEF Kenya al a Glance Cnfical .ssues aflectng cn,ldre, Availabte at h ttpJ^lww u n rcet or9/tenya/oveN€vr_46 I 6. hlml
(accessed 20 June 2012)
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pnvrlege male chrldren ln some areas, female chrldren are left at home to carry

our household chores and other tasks Stmrlarly, some female chtldren who are

enrolled rn schools are drstracted irom therr educalron due to responstbtltttes

gtven to them at home There are also many cases where grrls drop out of school

to get marned or as a result of pregnancy,ru Notwrthstandrng a change tn polrcy,

some schools strll drsmrss pregnant students A 16-year- old deaf and blrnd grrl

who was raped reported that she was dented re-admtssron to school on the

basrs that she had grven brrth r7 Other factors, such as lack of sanrtary towels and

torlets negatrvely rmpact Ihe performance of female chrldren who are forced to

absent themselves from school frequently

Secondary schoollng dramatrcally changes a Kenyan chrld's lrfe opportunrttes A

recent study observed "5econdary schoolrng rn Kenya has large effects on human

caprtal, reducing low-skrll self employment, rncreasrng formal employment, and

wrtlr suggestrve evrdence of reductng the ,ob search trme after school Teen

pregnJncy rs dramatrcally reduced by secondary schoolrng, and lftnd suggestrve

evrdence of a srmrlarly rnarked declrne tn chrld mortalrty"'*

Wrth the rntroductron of free prtmary educatton ln Kenya rn 2003, many chrldren

are now able to attend school Howevet there stlll rematn real tmpedrments that

prevent chrldren from exercrsrng therr nght to educatron Chrldren crte chrld

labouL rrresponsrbrlrty of caregrvers, lack of other necessary provtstons, such as

school unrforms and wntrng malertals, as among the obstacles to the enJoymenl

of thrs nght Unstable famrly settrngs also rnterfere wtth a chrld's abrltty to Pursue

educatronr"

A key concern that emerged durrng the Commtsston's Themattc llearrng on

Chrldren was the rnaccessrbrlrty to educatton by chrldren wtth drsabrlrtres'0 The

Kenya Socrety for the 8lrnd, for example, tnformed the Commrssron that there

rre about 57,955 chrldren who are vtsurally tmpatred tn Kenya Brarlle machtnes

and learnrng materrals for these chrldren are expensrve and beyond the reach of

ma ny ch rld ren rl

lnstrtutrons caterrng for drsabled chrldren are few and tnadequate For rnstance,

there are only ten rnstrtutrons that deaf or blrnd chrldren can attend rn Kenya ln

CREAWEGTZ fhc Slatus alWomqt an1 GttsttNetty. fhe Utgettt Neetl to Uphald Hunan Rglns Avarlable dl hap ,

www creawkenya org/creaw-pub|canons/lhe-slatus-ol-women-and-g rlsrn-kenya htnl (accessed I0lh June 2012)

Memorandum lo the TJRC by Parenls of Deal and bind Persons 0rganrzalon
O Ozer Ihe hpacl of S.c anclary Schoahng n kc nya A Rcgressron Drscorrrurly A ralls,s ( 2 0 1 0 ) I 8

See e q TJRC Stalemenl /0043

See KNCHP Oblects o/p/ly or ndtvfiuals wnh nghls lhe nghl lo aducahon lot ch,/d,e, ilrh d,sabt/ es (2007)

Kenya Soc€ty for the Bl nd'MemorandLrm on the Stale ol lnlustrce lor Chrldren t Youth w(h Vrsual lmpalrment n Kenya

(2011)
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effect, such children have to travel long distances to those schools and, in most
cases, board in the schools. These additional boarding and travel cosls lock out
some children whose parents cannot afford the (osts.': A visually impaired child
told the Commission:

Other than the limited number of schools, the visually impaired students la(k enough
learning materials, for example, Braille machines, books, talking calculators and

computers equipped with proper programmes. The inadequacy of fa(ilities result
in the regulation of the number of students admitted in unintegrated or integrated
schools...The shortage of specialised teachers and transcribers <hallenges the
learning programmes of the visually impaired."

Another visually impaired child said:

ln high school, in subiects like biology, sometimes they come up with practical

examinations which give us so many problems. According to us, we find them very
difficult but the KNEC does not consider us much. 5o, most of the time, we end up not
reaching our goals, not because we are not able but because of the things they set

for us are too difficult. Also, at trmes, you find that when our exams are set, they are
usually incomplete. For example, even as I was sitting for KCSE examination this year,

in our biology papers. there were 5ome questions which were missing. lt becomes very
challenging because many times our exam papers come late or they are incomplete.
50, most of the time, ouf exams are greatly affe(ted. That is why you find that many
people with visual impairment end up failing and you are left wondering why they
fail. Most of the time, we do not fail because of ourselves but it is because of the
problems that are brought to us by the KNEC. Most of the time this makes people to
ttop dreaming. lt shatters people's dreams. They just get demoralised because they
know that they have already failed and there is nothing they can do. That is why you
find that not very many people with visual impairment are able to join the universiry
because of these problems and the other challenges ihey face as they go through
their academi(s"'

Full realisation of the right to education has the potential to improve the individual
development and socio-economic status of children in the long run. ln many
cases, violation of this right condemns children to poverty, which in turn hinders
them from enjoying basic human rights. lt is more than telling that the majority of
children who submitted statements to the Commission requested assistance to be
a ble to attend school.

Parents oloeal and Bhnd Persons organ.aatEn'Memorandum to the TJRc retalrng lo g,oss volalons among the deat
and blnd p€rsons,n Kenya (2011)
TJRC/Hansard/Thematrc Heanng/Chitdren/Nairob/13 Dec 2O1t/ p 33
TJRC/HansardfThemalic Heanng/Chrldren/NairobL/ 14 Dec 2011/ p 3
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Ti, i

(TJRc/Hansard/chrldren's Hea rlngi Na lrobr/14 December 2011/p 3'5)

Basrcally, what lam gorng to talk aboul are the general problems that people wrth vlsual

r mparrmenr ma rn ly lace When you talk of academ rcs, llke you see rn school5, sometlmes, rI becomes

a very brg challenge Most of the schools we have tn the country do not have adequate factltttes fot

us Mostoflhetrme5,we6ndthatwelacklextbooks,especlallytheessentlaltextbook5 Pelsonally'

ldld not have books for the scrences and the lrkes 50, lt became very drfficult l,4ost of Ihe t mes,

even when we forwatd our cornplarntS, they are never taken lnto conslderatLon 5o, most of u5 end

up sufferrng so rnuch, because we are forced to depend so much on the olhers

At trmes when you depend so mu(h on olher people, you become a burden to them When

rt appears to you that people are gettrng trred of you, because you are really dependrng on

them, you even tend to lose psyche You become demoralrzed lt ts a very btg challenge be(aute

most of the people wrth vrsual rmparrment 90 to school, especlally ln hlgh schools, buI they do

not complete Ihell educatron becau5e they are faced wtth challenge5 llke lack of books 5o, they

are frustrated They Jre lefl wonde(nq wha! they are supposed to do nex( Mos( of lhe teachers

even do not grve you mu(h 5upport 50,lt becomes very d ffr(ull ln lhat area

Also, most of the Iea(hers rn those schools, especrally those ln lnteqrated schools, do not

care much about people wrth vrsual tmparrment You can flnd that rn a class, you are the only

studenl who has vrsual problem 50, whenever the teachers come, (hey do not even remember

They lust teach They do not even pay much attentron to you 50, most of the tlme, you frnd

yourself losrng track They are not even tnterested or they do not want to learn about you They

do not want to engage themselves wrlh you because they thlnk thal you need too much care

So, they do not pay much attentron to you 50, rt becomes anolher challenge Most of the trme,

we frnd ourselves gettrnq lost rn the mrddle of a lesson because most of the teachers do not

have the expeflen(e of teachrng vr5ually rrnpalred ttudent5 They do not even take trme to learn

or they are not even rntere5ted tn you 50, rt becomes a brg problem also to lhose people

When rt come5 to the Kenya Nalronal Examlnatlons Councrl (KNEC), most of the ttme when there

rs wrrlrng exam for people wrth vr5ual rmparrment, they do not pay much allentlon becau5e 5ome of

rhe thrngs be(ome too challengrng for people who do nor have 5rghr For u5 to do (ertaln thln95 well

we must be able to have srght but many tlme5, they are not taken lnto consldera(lon For example,

tacklng scrence exams rn pnmary and secondary schools becomes very challenqlng becau5e many

flmes, Ihe questrons have many dragrams and llnes There[ore, lt becomes very technrcal For u5 to

be able to understand the dragrams, we hnve to toLlch thenl when they be(ome too compIcated,

we are not atlle Io vrsual se or gel lhe prcture Mosl of the trme, we end up not perforrnrng so well

not becau5e we are not able bul becau5e tonre of the thrngs iust become too dtfhcult for us to work

wrth So, rl becomes very drfftcult, even when t comes to pra(t cal exanls

ln hrgh 5chool, rn s!bJects Ike Erology, sometrmes they (ome up wrth practlcal examlnallons

whr(h grve ur ro many problem5 A(cord rng to us, we 6nd them very drffrcult but I he KNEC doe5 not

consrder us much So, most of the trme, we end up not reachlng our 9oal5, not because we are not

able but because of rhe thrngs lhey tet for u5 are too d fFcult Al5o, at tlmes, you find (hal when our

exams are set, they are ursually tncomplete For example, even at I lvas slttrng for KCSE examlnatlon

thrs year, rn our Brology Papers, there were some questlons !'!hrch were rnrsslng lt become5 very
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challenging becau5e many times our exam comes late or they are incomplete. So, most of the time,
our exams are greatly affected. That is why you find that many people with visual impairment end up
failing and you are left wondering why they fail. Most of the time. we do not tail because of ourselveg
but it is because of the problems that are brought ro us by the KNEC. Most of the time th s makes
people to stop dreaming. lt shutterg people's dreams. They just get demoralized because they know
that they have already failed and there is nothing rhey (an do. That is why you find thal not very
many people with visual impairment are able to join the university because of these problems and
lhe other challenges they face as they go through their academics.

To add on ihat, when it comes to sublects also, in high school, we have around I2 subjects
which people do before they are allowed to drop some. For ut, when we go to some schools, we
are for(ed to do a fixed number of subjecls, eight subJects only. We are not given the opportunity
lo do some of the subjects that we are able to do because at times, there are teachers in school
who think that it will become too much work and become troublesome and (omplicated for
them to t€ach us. So, they decide to fix subjects for all of us, so that when we enter there, we
just do the same subjects. We are not given the chance to choose 5ubjects or have a variety
of subjects. Mosl of the time, this affects the (areers that some of would ltke to pursue at the
university. When you take your cluster of subje(ts at the university, you find that you did not do
rome of the sub,ects in high school. 50, it becomes very much complicated for us.

Also, in the country, we have special schools. tor example, we have schools which are exclusively
for the blind. ln some ways, tho5e schools are not so good because many a time, when you are taken
to such a school, you tend to get withdrawn from the society. We feel isolated. We feel hated and
neglected by the society because you are kept in one room. Wherever you go, you just meet with
people with the same disability. AII of us have the same problem. At time9, you cannot even help
each other. So, it be(omes a great (hallenge to many of us because when a problem comes up, we
cannot even help each other. Academic-wise, the performance js usually pathetic be(ause all of us
feel that after all, we do not belong to the 5ociety. you (annot do much for the society.

50, we end up having loss of esteem as a group, and we influence each other, So, it becomes
a big problem for those schools which have been set up spe(ifically for people with visual
impairment. lt is a very big challenge for those people who stay there. Even some parents use
such schools as a place for dumping their children with visual impairment. lf you go there, you
will find very small children from the age of two years. They stay in 5chool. Fhey are not even
picked when it comes to holidays. So, they iust stay there. ll is as if they have been moved to
hve there. Their parents would not even check on them. Mosl of the parents ju5t do that to their
children with visual impairment because they lhink that they are a burden to them.

50, most of the time, you find that children with visual impairment have been kept in su(h
schools and they have been forgotten. They have been left to live there. lt becomes a very big
challenge because you do not even get the chan(e to interact with the outside world. Even when
you get out there, you are never comfortable with the rest of the people. you are usually not ready
to work with them simply because the life you have been used to living for quite-- Most of the
time. people would stay in such 5chool5 from a tender age of two years up to the aqe of l9 years
or 20 years. After the bad performance in high school, they are forced to repeat (lasses the whole
year. So, many times, you will 6nd people with visual impairment [rom those ex(lusive schools, for
example, schools for the blind, leave s(hool when they are too old. They have even lost psyche for
life. They (annot do much tor the society. So, most of them end up having miserable life.
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Alro, rn the socrety, even n our homes, we face many challenges You would frnd that you

are not fully accepted rn the famrly You frnd that people are wonde ng how to cope up v/r(h

you They have a negatrve attrtude towards you They thrnk that you cannot do anythrng They

do not grve you mu(h support at llmes Relatrve5 wtll abuse you and your parent5 because of

your drsabrlrty The nerghbour5 are left wondertng Sometrmes they a5k you quesllons whlch are

not so good They ask you very bad questron5 At Irmes, yorr mtght ftnd someone askrng you

"Are you able to feed yourselfr How are you able to trace your mouth whlle eatlngT" Most of Ihe

t mes, rt makes us have a bad ieelrng olworthlessnes5 and very low self-estcem

Even rn publrc places, Irke rn towns, we would say no We need to develop a sense of

rndependence when we walk rn town lf you come a(ross bad people, they mlght cheat you

or steal from you or mrsdrre(t you lt becomes very drffrcult Many a trme5, those wlth vlsual

rmpalrment are mrstreated and mrshandled tn publlc places llke shops and supermarkets At

trmes, you are grven wrong change bul you cannot even realse Maybe, you are sold 5ubstandard

stuff Sometrmes you are overchalqed or somethrng lrke that lt happens (o very many people

wtth vrsual rmparrmenl rn tht5 5oc ety of ours

Even out there, you may frnd that some of the grrls wtth vrsual lmpalrment may be

vrctrms o[ sexual abuse Many trme5, we have heatd 5lor es of those people who do not have

srght havrng been raped or engaged rn sexual actrvtttes agalnst Iherr wrsh lt happen5 even

rn schools ln boardrng 5chool5, glrls are raped They are sexually vrolated by other people

or even by thc school worke15 Many a trme5, when you go to school, you are usually grven

prote(tron thouqh not 50 much They try because many a tlme, we are exposed to danqers

such as rape and the Irkes

Child health

43 There are two marn rndtcators thar are usually used to assess chlld health rnfant

and chrld mortalrty Between the l97Os and 1990s, Kenya regrstered raprd declrne

rn rnfant and chrld mortalrry." However, thrs trend began to reverse towards the

end of l99os lnfant mortalrty rate rncreased from 60 per 1000 rn 1990 to 74 rn

1998 and further up to 77 tn 2003 Stmtlarly, rnfant mortalrty rate tncreased from

90 per l OoO rn 1990 to 1 1 2 rn I998 and I 15 ln 2003. On a brlghter note, the 2008

Kenya Demoqraphrc and Health Survey tndtcates thal there ts a decltne tn the

rate of both rnfa nt a nd ch rld mortalrty rates The survey tndrcates t hat'Com parrng

ddta for the frve-year perrod precedrng each survey, under'frve mortalrty has

declrned by 36 percent from 1 I 5 deaths per 1,000 rn lhe 2003 KDHS (o 74 deaths

per 1,000 rn the 2008-09 KDH5, whrle lnfant morlalrty has dropped by 32 percent

from 77 deaths per 'l,OO0 rn the 2003 survey to 52 deaths per 1 ,000 rn rhe 2008-09

surveyino

15
16

AWbmae el a/ Cr,/d healln servrces Kanya (2009) 1

Kenya Demographrc and llcallh Suruey 2006-2U09 (2009) 101
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44 Desprte these rmprovements, a nd the tmplementatton of a nu mber of progra mmes
armed at rmprovrng chrld health, rnfant and chtld mortaltty rates rematn
unacceptably hrgh rn Kenya lt rs estrmated that one rn every 19 chrldren born rn

Kenya dres before rts first brrthday, whrle one rn every l4 does not survrve to age

five.a/ As such, Kenya remarns one of the countnes tn the world wrth hrgh rnfant
and mortalrty rates Thrs srtuatton rs lrnked to factors such as economrc status, the
mother's level of educatron, health care and nutrrtron al

45 Evrdence recerved by the Commrsston revealed that not all chrldren rn Kenya

access health care servtces, Economtc and tnfrastructural factors were crted as

malor reasons lrmrtrng access to these servtces lt emerged that even mlntmal
fees payable at health care rnstrtutrons are beyond the reach of a good number of
famrlres Statements from chrldren revealed that th rs compromrses therr health and
they do not always seek medtcal asststance when they need to A chrld narrated
to the Commrssron'somettmes I am not able to get treatment because of lack of
money even to travel to the Dtstnct Hospttal, whtch ts almost 20km away.,

46 ln many cases, the rnaccessrbrlrty of health care servtces rs compounded by the lack
of responsrble caregrvers A chrld whose brother dred due to lack of medrcatron
rnformed the Commtssron'l spend a lot of ttme tn the du mptng slte and somettmes
have no food"" The qualrty of chrld health rs partrcularly v/orryrng amongst the
most vulnerable groups Provtston of free health care servtces for HIV posrttve
chrldren, for example, ts crucral Where thts rs offered, chtldren have benehtted
mmensely and have been able to lead healthy lrves Thrs rs partrcularly srgnrficanr

tn cases where chrldren are orphaned 5,

Child labour

The phenomenon of chrld labou r rs old a nd dates back to the colon ral perrod durrng
whrch chrldren worked on farms owned by whrte setllers The rncrdence of chrld
labour has been on the nse srnce then lt ts esttmated that there are one mrllron
chrldren engaged rn ch rld labour rn Kenya,') A 201 I chrld labour baselrne survey rn

Eusra Drstnct found that'42 8 percent of the populatron aged 5-l 7 years reported
havrng engaged rn an acttvrty for pay, profit or famrly qarn for at least one hour rn

COpryoelal lnlanlandchld mo.la rty rn Ke.ya demograph,can.t healh s!rvev ?O0g-20C! (]OjC)1,.]l l1l-JRC,5l.r.m.nt 0lC2
TJRC/SlalemenV0l25
TJRC/Slal.menU0017
Afrcan Neh,vork tor lhe Prevenhon and Prol.ct cn agarnst chrld Abuse and Negtect Men,orardum ro the Truth Juslrcc
end Reconcrlal on comm ssron- Kanva on 13rh/141h Deccmber 2011 on lhe themarc hear ng on ch r.iren ' (2011)
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the week prror to the survey'5r On the q uestton of chtld labour the Com mlsslon was

rold thar

When r( comes to chrld labour ln the counrry, Iho!sands of chlldren have been deployed

rn rnd!stnes such a5 6shrng, salt and sand hatveslrng, quarfies, plantatlons su(h as sugar

(ane, tea and (offee plantallons Whrle workrng there, they are sublected to hard labour

way beyond therr phy5rcal and mental capabrltres and subsequently denred the nght to

therr development Some of those ch ldren have been known to dle of dlseases caused

by the horrendous condrtrons (hat they work ln whrle others have bcen burled a[ve rn

(ollapsed quarnes and mrnes Worryrngly, some chrldren have been murdered by therr

explorters for vaned reasons rncludrng the exhrblrron of re5lstance and drsplay of frallly i

As rn many parts of the world, chrld labour rn Kenya rs often the product of the

vulnerable economrc status of famrlres Chrldren from tndrgent famrlres are forced

to fend for themselves and therr famtlres " HIV/AIDS rnfeclons and health crtses

rn general have also rncreased the number of orphaned chrldren and made them

more vulnerable for chrld labour recrultment e'

The Commrssron recetved evtdence of extenstve accou nts of chrld la bour rnvolvrng,

prostrtulron, druq traffickrng and the sale of tllrcrr brews One chrld narrated to a

starement-taker that she had been forced by an adult lady to dellver bhang to her

clrents and engage rn prostttutton'7 Another chrld recorded a statement that her

grandmother routrnely forced htm to sell tlltctt brew e' Some famrltes encourage

grrls to engage rn chrld prostrtutron to boost the famrly rncome Thrs rs a partrcularly

seflous rssue at the coast A study conducted by comrtato lnternaztonale per Lo

Svrluppo Der Popolr (Cl5P) revealed that rt rs qurte common for grrls tn Malrndr to

seek tourrsts as clrents rn order to earn money for therr famrlres Chrld prostltutlon

rn Malrndr rs unfortunately, becomtng tncreastngly acceptable as a means to better

the economrc srtuatton of a famrly

lMosl of thenr dropped out of school, went to Mallndt and thcy came back w(h old

\"lozungu and Js wc speak all the gtrls rn thal famrly have wozunqu and the home has

now changcd for the better, very good houscs and Ihcy drlve very good car5 and therr

paren!s arc now lvtng a good [fe Now ]ust rmaglne what the nelghbours who have

daughters and sons thrnk about that and maybe to make the matters worse thelr

chrldren have even completed 5(hool and they are at horne rdle wlth no lobs 5o you see

IPEC Kenya chrlo labour b3sel ne s!tuey Bus a drslrrcl (2012/ x r

TJRC/Hansard/Themalra Heanng/Crrlloren/Na rob /13 December 20i 1,p 7

C SLrda The rnvrs,ble chrld worker n \enya lhe rnlerseclon of poveny legrslatron and cull!re \2001) 1012) Nardrc Journal

o/A/nc.n Stua es p 164

Keny3lnstlute lor P!bhc Polcy Research and Analysrs An overvrew on lssues al{eclrng chrldren and vulnerable groups

rn socrely Merncrandum subrn ned lo the TJRC (2011)

TJRC/ Slale,n.nt 0530
TJRC /Slalemenr, 0050
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it is very easy for them to be t€mpted into going to Malindi to look fot the wozungu so

that they could get rich as their neighbours.le

ln some cases, child ren are lured into prostitution by tourists who pose as sponsors
An elder in Malindi narrated that:

The problem here is touri5ts who have come jn the form of sponsors of children. They
gain the trust of the child and her /his family and eventually invite them over to their
villas or homes. Then they exploit them. This chald cannot say anything because they
have taken a lot of money and gifts from the tourist."o

ln essence, most children do not actively seek opportunities to engage in illicit
activities, particularly prostitution. Sometimes, poverty and hardship pushes

children to engage in various forms of labour. A 14 yea( old girl from Mombasa
testified as to how she was pushed by economi€ factors to engage in prostitution:

50, I sta.ted doing that work also because I did not have something to eat; my aunt
was also unable to provide for me. The money she got could not provide for me; she
was a brewer of chong'oo. My aunt said she could not pay school fees for me and, so, I

was forced to be a beach girl also because there was no other job for me to do. When I

was doing that job, sometimes I would go to the beach and the poljce would arrest us;
sometimes I would sleep in cells. Now, one day they set me free and I went back home
to my friends where I used to stay because ldid not have any other option. ldid not
know what to do and I did not know where to go and beg. I tried to look for a job, the
small,ob in houses; as a house girl, the job was too much for me and ldecided to go
back to the beach. Sometimes I would be caught by the police and I would go tound
the bea(hes with them. As we were going round, beach boys would bribe the police
to leave me alone. lwould then have to pay the beach boys using my body. Now, ldid
not know what to do. lwas sleeping with the Europeans; sometimes you would go
with them to the room and then they did not pay you. After he had u:ed you, he would
chase you out of the room; he could even beat you up. someone could give you KES

1000, which was so little, but because you were hungry, you were forced to take that
money, so that you could help yourself with it. I was doing that work for my survival; I

did it to get food becau5e back home, I did not know how my parents were surviving.6'

Enforcing the law in cases of sexual exploitation is hampered by uncooperative
relatives who opt to receive compensation instead of calling for the prosecution of
the perpetrators. The absence or loss of parents often leads to children fending for
themselves leaving them susceptible to being exploited for labour.,,r

D Olrech ASsessmenl or Chlo.er S vJlrerabrt.tv lo SerJat erOtortat on ,n Varrno {2009, p 2g
Olrech (n 59 above) 18
TJRC/Hansard/Thematc Heanng/Chidrcnfta[ob/ 14 Dec 2011/ p 37
TJRC/StalemenU0131
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53 Domestrc vrolence also potenttally rncreases the vulnerabtltty of chtldren to chtld

labour, Chrtdren expenencrng vrolence at home sometlmes opt to run away from

home and end up berng employed to meet thetr bastc needs Another lmportan(

predrsposrng factor rs vrolent confltcts Many chrldren, for rnstance, were forced lnto

the labour market by rhe 2OO712008 PEV As narrated by a chrld who was a vrctrm of

the PEV

We were drsplaced by the post electlons vtolence My mother became slck as a result

of 5tress emanatng from her rnablltty to provtde lor r.Ls Although ldld not lrke lt, lwas

forced to engage rn pro5trtutron so as to leed our chrldren and buy medlclne for my

mother'r

Children and Conflict

54 Vrolent conflrcts and eprsodes of generaltzed vrolence have devastattng tmpact

on chrldren ln 1996, the UN study on the rmpact of armed conflrct revealed that

an estrmated two mrllron chrldren had been krlled rn armed conflrct durrng rhe

precedrnq decade The study proceeded to note that

These statrslr(5 are shockrng enough, but more chrllrng rs the (oncluslon to be drawn

from them more and more of the world s belng sucked lnto a desolate moral vacuum

Thrs rs a space devord of the mo:t basrc human values, a space tn whrch chrldren are

slaughtered, raped, and mJrmed, a space tn whrch chtldren ate explorted as soldrers, a

5pace rn whr(h chrldren are slarved and expo5ed to extreme brutairty Such unrequlaled

terror and vrolence speak of deltberate vrctlmlzatlon There are few further depths to

whrch humanrty can stnk

55 ln Kenya, vrolent conflrcts that have marred Kenya srnce rndependence have had

a profound rmpact on chrldren rn many drfferent ways Dunng the colonlal perlod,

the Mau Mau, chrldren were sublected to traurnatrc experrences, many of them

were wttnesses to atrocrouS cnmes that were commltted agalnst thelr parents and

adults rn generally ln hrs book'Iroi/b/a zer' Ereokng lhtough n Kenyo', PeterKuguru

wfltes that'[f ]or allchrldren, the Mau Mau skrrm rshes, the Emergency srtuatlon and

the ensurng confusron, rnstabtlrty and tnsecurtty took precedence over learnrngl

He adds that'lt was often almost tmposstble to study under clrcumstances that

were lhemselves traumattztng' Hrs memory of those traumarlc days ts captured tn

the 8ox below,
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Children and Mau Mau

(Excerpl from P Kugut Trailblazat: Breaking through in Kenya l21}gl.

Although lwas a young child while the Mau Mau liberation 5truggle was gathering for(e
in the country, lwas not totally oblivious to, nor was lunaffected by, what was happening.
Agulhi location, where our Murug!ru Fafm was situated, was bubbling over with Mau Mau
oathing. rebelliou5 talk and the government'5 counter-insurgency a(tivities. I remember several
incidents that were very alarming to a five-year,old boy.

t..l
The best primary school in our vicinity was lchuga primary School, a few kilometers from

Kia maina.

tl
When I began living at Kiamaina, I was not much aware of the, nor was I overly worried

by Mau Mau a(tivities. lt was a relatively peacehrl time for me, perhaps becaUse of my young
age. But as time went by, rhe sound of gunshots 5hattering the 5ilen(e of the ntghr went from
occasional to frequent by the end of I952. By I953 it was not just gunshots which rent the air,
but also full-blown combat engagements and daily bomb detonations. Sold ers, armed to the
teeth, patrolled the countryside, beatrng people and raping women. The colontal government
had eventually declared a State of Emergency on October 20'r I952, believ ng that the mayhem
and bloodshed would end very quickly. They also hoped that the Mau Llau adherents would
be disoriented when their leaders were eliminated or, at least, taken out of (lrculation. Many
people were arrested thal night and from then on detention without tria I be(ame the norm.

I...1

The State of Emergency pushed the i\,4au Mau militia even deeper into the forests from
where they carried out increasingly frequent attacks on settlers and loyali5t5, including Chiefs
and Headmen. The curfews, confis(ations of cattle and collective punishments imposed by the
(olonial government did little to deter the Mau Mau movement. The Mau Mau had the upper
hand all over Kikuyuland where they had the support of the masses in their role as polati(al
liberators and in their 5truggle for the return of the srolen lands. New song5 in ,upporl and
praise of the Mau Mau were being composed and sung everyday a(ross the countryside.
Kenyatta was hailed as the unseen head of the liberation movement rn many of the praise songs.

This was the prevailing atmosphere when my two sisters and ljoined Standard 2 in 1953.
Thing5 had changcd at 5chool too. I was no longer the class monitor, and we had a new teacher.
Bul the major changes were deep-seated than that. Now, uniformed government soldie15
patrolled the schools. Armyjeeps,filledwithsoldie15withgunsattheready,droveupanddown
the road near our schools at regular intervals. Gunfights were the order oi the day all over the
(ountryside. Day and night, bombs targeting Mau Mau hideouts were dropped from planes into
the Mt Kenya forest, which was only five kilometers from lchuga primary School. We (ould see
thal the Karatina'Nanyukr trains that passed thirty metres or so from our classroom were filled
with armed soldiers. The Mau Mau made several attempts to derail the train5.

I. .l
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I remember one vrcrous and rntrmrdatrng whrle rnan n cknamed "War war" because he was

allrays askrng'Why)" He was sard to be a son of one oF the membel5 of the Bfltlsh a(sto(racy

who occupred a large ranch near Nanyukr Strllalrve, lam told he "hangs out"loday on a Farm near

Rrmurutr Ac(onrpanred by two Afrrcan soldrers, WarWar would drtve around our netghbourhood

w th a sren gun rlung over h s shoulder He used the gun to tandomly shoot people at a whtm

One day I was walkrng home from 5chool ,,.rth a group of chrldren War war drove past u5 and

stopped hrs teep lust rn ftont of us He JUmped out and shol a chL(ken lu5t to frtghten us War War

rnduced fear rn everyone, as he was a brutal and Ittggerhappy sadrtl

tl
l954wasarealyearofreckonrngrnmyyoungltfe lwasnow n standard 3 but strllacademrcally

allar sea Everythrng that has happened, rncludrng the Fac( that lhad now changed schools three

trmes, had drsonented me For all chrldren, the Mau Mau 5krrmt5he5, the Emergency sttuatron

and the en5urng confuSton, rn5tab lly and tn5ecurtly took pre(edence over learnrng lt lvat ofien

almo5I rnpossrble to sludy under crr(umstances thal were lhemselves trauma(rzrng ln January,

a5 5oon a9 the school year had begun, a troop of 5oldters led by the rnfamou5 Wal Wal 5tormed our

5(hool and began screenrng our tea(hers, tnterrogatrng them for Mau Mau rntellgence Some of

them were senously beaten rn front of therr students, and others were taken away to de(enllon

camps The arrcral't were meanwhrle crrclng overhead blanng out the antr l\,1au Mau propaganda

Thrs trme they were announcrng that the famous Mau Mau leader who harled from Ktawartgt,

General Chrna, had been captured, and that 150 i to/ had been krlled overntght /tor was a word

that Honreguards had corned to deprct the Mau Mau as oL.ltcasts

Ir
Irerumed Standard 3ln my fourlh 5chool, Murugulu Pnmary school, rn early l954 lhad a

lot of trouble adlustrng and frttrng tnto thts totally new envrronment ld d nor knola anyone rn

my (lass and everythrnq was strange The chrldren were very susprcrous and steered well away

from me lt was as rf lwas a trarlor and they \,!ere Mau Mau ln fact, some of the boys !,,/ould

follow me around and questron me, tryrng to establrsh whether or not my famrly had been

brought rnto lhe vrllage to rnform on Ihem lt r,ras a long whrle before lgatned acceptance and

made a few f.rends lnevrtably, t-rnder these (ondrtrons my s(hoolwork suffered

Se(unty al the 5chool !^,/as trght Homeguards relLgrously es(or(ed us to school everyday,

although the 5chool was only a foorball prtch away ftom rhe vtllage drawbrrdge There wa5 a

twenty-foot hrgh senlry tower from whtch armed Homeguards were statloned at the school,

and whrte soldrer5 patsed through regularly, harassrng Iea(hers and puprls ahke Yet de5prte

the securlly measures, the Mau Mau strll came, drd whatever they wanted, and left There wa5 a

well-organrzed secret communrcatron network between the vtllager5 and the l\.4ao Mau, and lt ls

obvrous thal some Homeguards mu5l have been par( of lhat network

Between 1963 and 2008, the Contmrssron's mandate penod, chrldren were drrect

vrctrms of vrolence and alrocrtres duflng confltcts and state sanctloned securlty

operarrons lndeed, rhe most abhorrent and ghastly accounts of vrolence that the

Commrssron heard rnvolved chrldren Atrocrrres agarnst chrldren rncluded krllrng,

marmrng, torture and sexual vrolence Chrldren were also wrtnesses to crlmes, as

a result of whrch, many who survtved the cflmes have remarned traumatlzed for
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years The Commrssron found that chrldren were both dtrect and tndtrect vtctrms
of gross vrolatron of human rrghts commrtted rn the followrng contexts Shrfta War,

serunty operattons rn Northern Kenya, Mt Elgon conflrct, ethnic rlashes of 't992

and 1997, and most recently, duflng the 2OO7l2008 Post Electron Vrolence (pEV)

57 The number of chrldren who have been vtcttms of vrolent cflmes dunng these
rncrdents runs rnto thousands but the stofles of many have never been heard ln
relatron to the number of chrldren who were affe(ted by the pEV, a representatrve
of a chrld flghts organrzatron told the Commrssron that

We m'ght not know the actrral number o[ rhe chrldren who suFfered rn thrs country
because some of them dred Some were unable to tell therr lto es Others decrded to
be quret because there was nobody to tell the|l sto es or they hnd no words rn whrch to
express how they felt However, there are others who have been brnve enough to lsk
rehvrng that moment throucJh !he sto es they have been able to tell rn vanous forums
These h.rve been the vorce of those who could not tell the story as rt was The vldeo
presented by chrldren oF Bondo ts an example of some of I hose brave chrldren who lrved
to tell therr story rn a v deo, perhaps to appeal to the hearts ol'those who are responstble
for keeprng chtldren safe and ensurrng Ihat they grow up to realtse therr full Dotentral,
and also to the hearts of those who perpetuated the vtolence to thtnk agajn and change

58 Althoug h no statrstrcal dara rs read rly avarlable, there rs no doubt that chrldren have
been gravely affected by conflrcts Conflrcts have contflbuted to the breakdown
of the famrly unrt, whrch. tn turn, has rmpacted chrldren's lrvelrhood The death or
dtsappearance of a loved one, partrcularly one who rs responsrble for a chrld,s well-
berng, rs partrcularly devastatrng Chrldren vrctims of the pEV who testrfied before
the Commrssron spoke about how therr lrves had changed followrng the death of
therr parents or relatrves dul ng the PEV M Ma ny of these chrldren are now orpha ns

and are stayrng tn orphanages 4'

Killing and maiming

59 Many chrldren have lost therr lrves durrng conflrcts rn Kenya. many of them rn the
most abhorrent o[ ways Testtmontes recetved by the Commtsston show that the
age of chrldren who have been krlled rn conflrcts rn Kenya range from rnfants of a
few days to teenagers of 17 years The Commrssron was told of a newly born baby
that was snatched from the mother and hacked to death by a nrachete

On 27th lDecernber 2007], when I was walkrng behrnd a man, I saw hrm holdrng a krd,s
hand and there was a lady behrnd hrm who seemed to have come from maternrty Thts
man was called by a group oI people and asked wl]ere he was gorng and where he was
comrng from He was also asked what had happened where he was comrng from He drd
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not answeri he started tremblrng, By then, I had reached where the group was and the

lady had also arnved She was told to pla(e what was rn her hands down and \4hen lhey

d s(overed that rt was a baby, they hacked r( and l5ard 'Oh, my God"The baby that the

man was holdrng was hacled and he fell down '"

A woman explarned to the Commrssron how her chrld was krlled rn a terrtble

manner durrng the Mt, Elgon confltct

In 2007 we en(ountered a drffcult ttme ltrred to tell try husband and my chtld to run

but my ch Id would only cry Those people took my chrld and placed her on an arrow

and then speared her on (he forehead lfeel very bad aboul how my chrld was krlled '

ln Hola a mother descrrbed the krllrng of her chrld tn the followrng words 'He was

slaughtered lrke a chrcken and he was thrown ln the rlver ln the farm where we

were lrvrng'^* Another mother used stmtlar language to descrtbe the kllltng of her

two chrldren dunng the Mt Elgon confllct.

I 90! rnto the house where my chtldlen slept I found my chlldren lylng outsrde the

house They had beeo 5laughtered llke cows Blood was oozlng allover lran away lt was

Irke I was runnrng mad I ran back, whrle screamrng [ ] lfound my llusband lhere 'r/l(h
my nerqhbours They asked me "Why are you cryrng? I Iold them "No, my chrldren have

been slaughleredr"When they heard thrs, we went ba(k to the scene When we rea.hed

my chrldren's house, we found thetr bodres sprawled on the ground outsrde Eoth of

them were taken out there and slaughtered one was Roberl 5rm yu, who was l6 years

old, and the olher was lanles Wan)ala, who was I 3 years old "

Another woman narrated a starkly srmrlar story

lwas not thrnkrng properly ldecrded to 9o slowly to where my chlldren were sleeplng

When larnved there, and on reachrng the door, the 6rst thrng I saw was blood splattered

everywhere lJUst moved slowly and I found the door was open and my two sons had

been slaughtered lrke (ows and they were lust there naked I was mentally dr5(urbed by

Ihe sce ne 
_'

ln Mt Elgon, bodres of sonre chtldren who were krlled by Sabaot Land Defence

Force (SLDF) were eaten by dogs ''

The Commrssron heard several cases of chrldren who were burned to death durrng

the PEV At the Krambaa Kenya Assemblres of God Church, Eldorer, chrldren were

among those people who were burned to death 7'/That the church rs a sacred place

TJRC/Hansard,ln-Cameo Hea' ng,women KrsumLr/16.July 2411 ]p 22

TJRC/HansardMomen s Heanng,ELrngona/g July 201'l/p 49
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ofworship did not matter to the attackers. A few children miraculously escaped the
tragedy at Kiambaa. A man who lost his wife and a five year old child in the tragedy
narrated to the Commission how the rest of his children managed to escape from the
c h urch:

God did a miracle because the day the church burnt down, one of the children was
in the church but he was able to jump over other people. When he ran out, he found
other boys waiting for them outside. So, they managed to run without being inlured. My
daughter who was also in the church survived togerher wrth her children.Tl

ln Naivasha, members of the same family including eight children were burnt to
death. The children's father explained to the Commission that the killing of his
family members in such a brutal way had left him'like a naked personl'"

During the 2007/2008, some children were also killed by police offcerr. The deaths
ca used by police officers were marnly as a result of gun shots. A mother narrated to
the Commission the painful story of how her son was shot dead by a police officer:

On I tebruary 2008 my son, who was in secondary school, was killed by police offcers.
He was in Form ll in Ngarier High School. During that confli(t, they were told to come
back home because the school is near the boundary of Kisii and Kipsigis When he was
at home, he left to go somewhere and before he even could walk for one mile, he was
shot by a police officer and he died on the spot.,!

The Commission received evidence which suggested the possibility that children
of a particular ethnic aroup were targeted during the 2OO7l2008 pEV. The
Commission was informed that in Nakuru, attackers mainly of the Kikuyu ethnic
community were particularly looking out and targeting children of the Luo ethnic
community. The intention of the perpetrators was to kill Luo children so that they
do not become 'tomorrow's Raila: According to a witness:

At that time, men were the ones who were being killed. Even if you got a baby boy, rhey
would say that is tomorrow's Raila. lhad one son. He is called peter. When I heard they
were looking for boys, I locked him up the toilet. I told him, "just sit there. Even if you die,
just dae inside there" i.. .I I locked him up in the toilet because I wanted him to survive.,o

ln some circumstances, (onflicts have led to the large scale killing of children. This
was the case at a school in Turbi, Marsabit, on 1 2 ./uly 2005.), ln this tragedy, which
has come to be known as Turbi Massacre, 95 people were killed and several others
injured. Ofthese,22 were children killed within the grounds ofTurbi primary School,
As a witness testified:

TJRC/Hansard/Pubtc Hee.ngjEtdoret/4 Oclober 2C1l/p 27
TJ RC/Han sard/P ubt c Heanng/Kis!m!/j4 Juty 2011/p. 4
TJ RC/Han sardM,bme n s Heenng/Kericho/20 Septenlbet 2A11b 2
TJRC/Hansardlruomens Heanng/K,sumu/D 25-26
see delarled discuss ofl otlhe T!rbiMassacre rn volume 2 ot lhrs Repoi

73

76
77

l 187



T,.,J

ln luly, rhe 5chool and manyat(a5 were nvaded and my son who was rn cla5s elght was

krlled Many chrldren and women were murdered There was nowhere we could run to,

so we stayed rn the same place The Government dld not help us An atrplane carryrng

the NTV crew came The plane that carned the soldrers 5tayed ln the hrlls and they saw

the people who had been krlled and the anrmal5 that were berng drlven away Nobody

came to our res(ue We asked ourselves why we were not rescued and yet we were born ln

Kenya JusI rmagrne 21 or 22 chrldren were killed These chtldren were supposed to be rhe

future leaders of thrs country "

Another wrtness who was aged twelve at the trme of the Turbr Massacre narrated

hrs experrence as follows

At that rrme, I was a cdndLdate a nd ds per the school rules as a candldate, one had to wake

up at 5 00 arn lwoke up at tlle usual Irme and went lo class wrth four of my <lassmates

As we were deeply engrossed rn our studres, one lnan dressed lrke a poltceman enrered

the cla5s and started rnlerrogatrng us We stood up and started wonderrng what was

happenrng I then saw many people surroundrng the school and I got frrghtened They

then entered rhe class and shot one of rny classorates as he trred to escape They shot

hrm rn the heart and I htd under my desk. They also followed rne there and shol me

as they rnterrogated me They shot me on my left leg and the rrght srde of my hrps

and I have a scar IhaI has not recovered They carne ln wllh unrform and krlled my

classnrdie and shot tne on my rrght Itnb lfound rnyself lyrng on Ihe body of rny frlend

They went out and krlled Ihose people who were comrng to the school They krlled 28

puprls except me and three others Three puprls had also been raped by the bandrts

The bandrts went to the v llage and at that lrme there were three polrcemen who were

there They tfied to res(ue others but, unfortunately, the bandrts were over 700 They

sufiounded the vrllages and krlled elders who were over 70 years and above 8y thts

trme, excepl the three candrdates, there were a total of ll people who had been kllled

N4aloflly of Ihose people had gr.:ns whrle others had spea15 They spoke ln Anlharlc, the

Ethropran Lanqr.raqe and could not be understood A5 trme went by, Ihey took all the

anrrnals, shot everybody on s ght and went away After a few mrnutes later, the DC for

l\4arsabrt arlrved They cros5ed the border but nothlng was recovered I 'a/as taken to

Marsabrt Hosprtal where lstayed for two weeks and later Io Kenyatla Natronal Hospltal

where I stayed for almost 6ve months lwas laler on dtscharged ldrd my KCPE whrle at

Kenyatta Natronal Hosprtal where lscored,3Tl marks '

Before the Turbr attacks, the school had 294 puprls, of whom 22 were krlled and

2O rnlured Approxrmately 80 chrldren were orphaned as a result of the massacre

Many of Ihese "Turbr orphansl'as they are sometrmes called, have not been able

to return to school. The school was targeted because rt was consrdered the hear(

of the communrty and have the greatest rmpact. Resrdents oI Turbt crttrctsed the

government for farlrng to prevent the massacre

78
79

i.JRC'ha.sard P!bha U..rirg [farsabrv 4 Ma] 2011 pp2_3

TJRC,Hansard/Themal c llear n!,Ch dren/Narrob / 14 Dec 2011/ pp {T{2

69

70

tlilt



71 Anecdotal evidence suggests that a far grearer number of children are seriously
injured in conflicts and moments of generalised violence in Kenya than those who
are killed. Such injuries have left these children maimed for the rest of their lives.

Du ring the Mt. E lgon conflict, 5 LDF were responsible for cutting off the leg of a five
year old boy.30 Another child victim of violence was hacked with a machete on the
head and his private parts mutilated. He survived the brutalattack but his life has

fundamentally changed:

This (hild remained in rhe house and he stayed there alone. Everybody had qone
to different direction and we stayed out for two days without knowing where the
child was. We found hrm on the third day. We found some policemen who helped us.
We found him in a bush !vhere hrs head and p vate parts lrad been cut and he was
bleeding. He could not get treatment. He ha5 not gone to school. lt js because of his
health problems that he has not gone to school.!t

TJRC/Hansa rd/Women's Hearing/Kisum ut,t6 July 201,tIp. ZO-21

I sent my son, Michael Oluoch, to look for Food at Kibuye [4arket [...] One person was from my
house going to his place at Nyalenda. He heafd that people had been k led at Kibuye. He called
my daughter, Carol, and told her| "1 have seen a boy lying dovrn and he looks like your brother who
had been sent to the market by your mother." I could not even manage to cry. I was vomiting and
falling down. Even my mother was around. lwalked through the market of Monyotto and found
two children who lold me:"Momo Michael, Michael ha5 been taken to Russia.' I walked wrth those
two (hildren very fast to get to Russta because gunshots could be heard all over.

When we reached there, I started wilh the Casualty because I was told that three people had
been taken to the mortuary and two to the Casualty When I reached the Casualty, I fo!nd my son
crying. The other one had been shot on lhe hand and rhere was flesh hangrng. They shor h is hand
and foot. Mine had been shot on the foot. He was (rying and telling me:,Momo, please give me
some water" People just held me because I did not have strength. The one who was there I u5t died
as I was watching. They started treating nly son. He was taken fof X-ray to see whether there wa9 a

bullet in his body. lt had shor him and gorren out of the body. So. lhere wa5 just flesh hanging. l\,1y

son stayed in Russia Hospital for three year5. He was admitted and after a whrle, he got discharged.
I keep buying medi(ine for washing the wound and also for hjs use. While he was st ill in Russia, my
husband died out of shock. I have been living with my 5on in Russia.

There were some people who had Come from China to visil the Ru5sia Hospital. They called
me and told me:"Momo Michael, (ome to hosoital. your son's foot is gotng to be cui because it
has been badly infected and cannor heall'They asked if they could get blood from me. I tolcl them
that I had been very unwell and was suffering from High Blood pressure and so, I could nol donate
blood. lcalled Michael's brother who wenr to Ru5sia and donated blood and Mi(hael,! foor was
amputated. [...] Up to now, he is mentally disturbed and says rhinqs which we do not understand.
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Sexual Violence

72 As wLth other types of vrolatrons, there are an tncreased number of defilement cases

durrng perrods of vtolent confltct, Sexual vtolence agarnst chrldren rs parttcularly

abhorrent and appalhng and often leads to devastattng Iong-term physrcal,

psychologrcal, socral and economrc effects Evtdence submrtted to the Commrssron

of lnqurry rnto the Post Electron Vrolence (CIPEV) documented 262 dehlernent

cases recerved at the Narrobr Women's Hosprtal durrng the 200112008 PEV perrod 'r
Thrs Commrssron was rnformed that the actual number o[ chrldren dehled durtng

elecron-related conflrcts was hrgher than the number documen(ed Thrs ls malnly

because nrany chtldren were dtsplaced and were unable to report to the authorltles

73 ln a memorandum to the Commrssron, CRADLE presented several cases of sexual

vrolence rn the penod runnrng to and durrng the PEV3r ln Korogocho, Narrobt, a

12-yearold grrl was defiled by the outlawed TaIban group durrng the 2007 General

Electrons campargn perod, Whrle some acts of sexual vtolence were opportunlstlc

and committed randomly by strangers, there ts evtdence showrng that securrty

agents have always commrtted sexual vtolence durtng securrty operatrons. Accordrng

to a statement of a 1 7-year-old grrl from Eldoret, her flend, a 16-year-old grrl, was

attacked by seven Adrnrnrstratrve Polrce Officers who gang raped her Strll tn Eldoret,

gangs went to houses and dehled young grrls who had been left behrnd by fleetng

pa rents

74 The Commrssron also heard many cases of chrldren who had to wltness as therr

mothers or srsters were berng raped and sexually vlolated ln Kerlcho, a mother

was raped by admrnrstratrve polrce rn the presence of her 10 year old daughter The

chrld remarns traumatrzed 6ve years on

My lO-year old daughter rs the one who wltnessed the rape because she hod nol

managed to get under the bed Shekeptoncallrngoul"l'yorrnomor"Thatchrldhasnever

been counsetled to da(e r-

15 Sexual vrolence commrtred agarnst chrldren du nng confllcts ls essentrally an upsurge

of what happens dunng peacetrme Sexual vtolence has rematned an rssue of great

concern rn Kenya for decades Thrs concern tnformed the enactment of the Sexual

Offences Act, whrch speohcally provtdes stnngent and punrtrve sanctrons agarnst

perpetrators who abuse chrldren sexually." ln sprte of extensrve provrsrons ln thls
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Act, sexual vrolen(e agarnst chtldren conttnues to occur tn all parts of the country
Accordrnq to the Kenya Polrce 201 1 (flme statrstlcs, 3,191 cases of defilement and

277 cases of rncest were recorded "' The Commtsston recerved testrmonres of grave

sexualvrolence agarnst both female and male chrldren These testrmonres reveal that
sexual vrolence rncreasrngly occurs rn envtronments that should be safe havens for
chrldren, such as homes and schools 8ut of all the locattons rn whrch grrls are sexually

abused, homes are the most common "' Due to the nature of the relatronshrps rn

thrs settrng, many of the cases are unreported and vrctrms expeflence the abuse
repeatedly

Evtdence reveals that more and more cases of sexual vtolence agatnst chrldren are
perpetrated by rndrvrduals who should be protectrng them, such as parents, famtly
members, teachers, relrgrous leaders and members of the polrce and mtlttary 63 ln

many of these cases, the chrldren are su bdued rnto silence about therr experrences,
and as such, these cases are never reported to the polrce

When lwar n class srx, lwas raped by my dad { I ltold my mom However she told me
rt was a I e I went ro school and told my teachers They took me to hospttal ',

Another ch rld told the Commrssron that she recalled she could not report attempts
by her brothcr-rn law to rape her because, rn her words,'he was payrng lees for me

[and rf I reported hrm] | cou ld not go to school anymore' When she told her parents
of her experrence they asked her to'keep quret about rt' Another chtld told the
Commrssron the followrng story

When my mother sent me to fet(h water and wash clothes rn the ver, I met a certatn
man He was v,,orktng wtth the Mtnrstry of Publ ( Health I was strll a student He got hold
of rne and took me to the forest He told me not to speak and not to mentron hrs name
He raped me and lbecitme pregnant ldtd not know untrl when I went back to school I

was rn a boardrng school then ltold my mum b!t she sard thal rfwe reported the person
then our busrnesses v/ould be (losed So, I kept quret ln the mrddle oF the term, I felt rll

I drd not know that I was four months pregnant "n

A doctor and counsellor at KtsI Drstnct Hosprtal explarned to the Commrsston that
tn many cases where perpetrators of sexual vrolence are known to the vrcltms, the
vrctrms are always grven financral Incentrves not to report or to drop such cases

What parns me most rs the lact tlrat the parents of chrldren who are clehled collaborate
wrth the raprsts The raprsts pay some ltttle money, rangtng between KES 2,000 and KEs
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3,000 and the parenls forgrve them Many of the young chrldren I attend to have been

defrled by rherr falhers. When such a clrrld qoes ouI and says that she has L:een raped,

because her molher w,lnts Io defend her husband, she say5 'Let th15 r55ue be resolved

atthrsplace"Thrstrendrsaffectrnqlhelrvesofourgllsbecauseaftersometlme,thegrrl
becomes afrard of men '

As some of the testrmonres above show, whtle the assumptton ls that perPetrators

are always male relatrves, there ts evldence that female relatlves perpetuate thls

vrce erther through complacency or actlvely encouragrng lt An eprleptrc arrl told

the Commrssron tha( 'My mother, a bar-lady, beats me and brrngs me men to rape

me and rf I refuse, I am beaten a nd bottles put rn my pnvate parts' 'r Vulnerabrlrry of

grrls to sexualvrolence rs lrnked to socto-economrc and cultural factors. Vulnerable

chrldren such as street chrldren are always raped by strangers at random locattons,

There are also cases where perpetrators target lnstttuttons such as gtrls'boardrng

schools The Commrssron heard of a case in whrch robbers attacked Hawrnga Grrls

Secondary School rn 1993 and sexually assaulted students

A group of robbers went to the dorrnrtorres, where they beat up students, took therr

personal belongrngs, money et cetera lt was durlng thl5 tlme lhal they attacked some

of those 5rudents sexually Ihey were over ten, and I want to whr5per to you that some

of Jhem were rnfected About (en grrls were sexually a(tacked ''

A srmrlar rncrdent happened at Kangubrfl Grrls Hrgh School rn 2006 Whrle

educatronal rnstrtutrons have taken some measures to ensure the securlty of

students, the rnodents at these schools show that these measures are sometrmes

rnadequate

ln schools, perpetrators of sexual vtolence also tnclude teachers and other tndtvrduals

rn posrtrons of authonty ln the pe od 2009-201 0, rt rs reported that '1000 teachers

were sacked for sexually abusrng chtldren." Another study conducted between 2003

and 2009 revealed that 12,660 grrls were sexually abused by therr teachers, yet only

6J3 teachers were charged wrth sexual offences "i Durrng the Commlsslon hearlngS

rn Busra a narrated how her mrnor daughter was defiled by a teacher

When lhey reached Ihe teacher's hou5e, llheresal knocked at Ihe door and the leacher

came our whrle he was standrng at the door holdrng [Nancy's] hand, [Thetesa] gave the

luggage that 5he had The teacher pretended t hat he was c heckrng the luggage a nd rn the

process pulled lNancyi rnto hrs house ITheresal ran away and proceeded lo school The

teacher lo(ked up [Nancy] rn the House and a5 such she drd not go to school The teacher

TJRC/Hansard/Publ c Hcarng/Krsr,22 JLll20ll/ p 21
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too drd not go to school He stayed behrnd and de6led rhe (hild When the (hrld rfled ro
screamhethreatenedtoktllherwtthaknrfe 50, the (htld JUst persevered until eventng ln
the evenrng a young man vrsrted the teacher's place Because [Nan(y]was strll rn un Form,

he brought horne clothes and pleaded wrth [Nan(y] to remove her unrform They trred
to convrnce her to get marned but she relused Thcy conttnued argurng but she refused
to remove her unrform The young man went back to thetr home That eventng, [Nancyl
remarned rn the teacher'5 house The teacher contrnLred dehltng her the whole nrght ,^

Accordrng to gurdeltnes rssued by rhe Teachers Servrce Commrssron (TSC) rn 2010
any sexual abuse of a chrld by a teacher should be reported to the TSC wrthrn 24

hours Howevcr, rn 2OO9 for tnstance, 90 pcrcent of cases tnvolvtng sexual abuse
perpetrated by reachers were not reported to the TSC ln 2009, only 35 teachers
were found responsrble of deh lrng students "'

A worryrng trend that became evrdent durrng the Commrssrons hearrngs rs the
rncrease rn the number of cases of gtrls berng defiled by therr peers. ln 1991, 7t
grrls at 5t Krzrto Hrgh School, Meru, were raped by therr male counterparts ln
general, cases of mrnors convrcted for dehlrng g rrls are on the tncrease

Sexual vrolence agarnst male chrldren rs rncreasrngly also an rssue of concern rn

Kenya Accordrng to the 201 1 Kenya Polrce Statrstrcs, I I4 (ases of sodomy were
reported to the poltce, Although thrs data rs not broken down by age, rt rs lrkely
lhat most of the vtcttms rn such cases are male chrldren 5rmrlar to sexual abuse
agarnst grrls, boys are sexually abused by close relatrves as well as by strangers oR

5ocro-economrc factors also contrbute towards rncreased vulnerabrlrty of boys
Street boys, for rnstance, experrence hrgher incrdents of sodomy,

My sufferrng began when my mother left for Narrobt and lefl me wtth my qrandfather I

ran away from home and hved tn the streets of Nyahururu I have suffered assaults and
attemprs of sodomy from older boys whrle on the streets ,l

A chrld rn Mombasa srmrlarly recounted

lvly parents dred when I was three years I was adopted by a street mother who
brought me to Mwakrnye dump nq stte lwas sodomrsed whrle on the streets ,

Based upon the testtmony recetved and on the oprn ron of experts, the Commtsston
recognrses that sexu,llvrolence agatnst boys rs grossly under-reported Testrmony

36 rJRC,Hansard llbri.en s Hear.0 Ers,aiu;1|y21i117011
!7 Teechers pulon notlce over sex abuse ol learners liie Slana/a.d 10 Feb(rarv 2010
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recerved by the Commrssron suggests that, for cultural and other reasons, boys

(end to remarn srlent about these rncrdenls

Forced recru itment

8? Vrgrlante or mrlrtra groups rn Kenya somettmes target chrldren for forced recruttment

The phenomenon of forced recruttment of chrldren tnto these groups underscores

the status of such chrldren as vrctrms and perpetrators all at once Therr rrghts are

vrolated through the act of abductton and forceful enlrstment, Upon enllstment,

they are forced to commtt cnmes agalnst rnnocent cltlzenS, sometrmes agalnst thelr

own famrly members The Commtssron recelved testrmony of forced recrultment

rnvolvrng two partrcular mrlrtra groups Mungrkr and SLDF ln relatron to [4ungrkr, a

wrtness rn Nyefl told the Commrsston that

The other problem rs thc groups that we have been told about by thrs lady here

lnnocent yor.rlhs are berng forced to ioln (hose groups They are beatcn and lnrured

50, they Just jo n the groups because of fear What wrll we do to save our chtldren from

5uch srtuatron5T What wrll we do to rhose who are oppres!lng our chrldren to lorn those

groupsT I wrll ask theTJRC to rhrnk about the polttrctans and what they wrll do about our

chrldren They are supposed to be coun5elled and enllghrened 50 that they can protect

themselve5 fromlornrng rllegal groups whrch they are not supposed (oiorn''

88 ln Mt Elgon regron, the 5LDF forcefully enlrsted chtldren tnto tts ranks and those

who resrsted enlrstment were severely punrshed The Commlsslon recerved

testrmony from a boy who was forcefully enltsted rnto SLDF at the age of l3 Hrs

chores rn the SLDF camp rncluded fetchtng water and lookrng after a herd of cattle

He descnbed to the Commlsston how he was enltsted

Afrer finrshrng my KCPE exanr, we went oul and [ound there sorne rnen we were taken

away When vve were about to reach where they were 5t.yln9, my frlend a5ked them

wlrere they were takrng us But the man was caned thoroughly and he was forced (o

a(company us As we reaclred there, the first duty that lwas glvell \^/as to fetcll v'/ater

The nert mornrng lwas assrgned the duly of lookrng after anrmals That was the duty I

took unI lllef[ the camp ''

89 Later, when state secultty of6cers tnvaded the camp, he was shot and wounded rn

the knees but rt was not after about three week5 that he was allowed to leave the

camp to seek proper medtcalattentton

We were about Io (ake our breakfast, when they shot bullets tn the atr and everybody

ran away lalso ran away and htd tn a certatn bush As they were movtng towards where

I was, one of the bullets hrt me on the knees After two hour9, they lefi and I went back I

101 TJRC Ha,rsard/Pub|c Heanng N/er I Nov 2011 p 20
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found that most of lhem had come back I was told that some of our members had been

shot dead So, we were to go and bury hrm We went there and dug the .rrJves and buned
them lwas hurt on the knee I stayed that way After two rveeks, nty wound worsened [ ]

I asked the commander of that qroup to grant me permtssron to go and look for treatment
I had to look for the tradrtronal herbs before as I w.,Ited for permtsston 50, I persevered

for three days That was when I rold rhe Deputy Chatman [ ] He asked me whe(her I gor

my 5econdary admrssron letter I told htm, yes, I got rt He then commanded them that I

had to leave and go to school Thev then granted me perm ssron and lwenl back home

On,rrrrvrng home, I foLrnd everybody had mrgrated lly mother was ltvrng at Kapsakoy I

showed her my wounds and she took me to hosprtal I was treated and drscharged nr

90 Dunng the PEV, teenage boys were tnvolved tn attacks aga tn st'enemy com mu nrttes:
wrth Some parttopattng voluntanly rn such attaCks ln Nakuru, however, the
Commrssron heard that boys of Luo and Kalenlrn ethntc (ommunttres would be
forced to lorn rn attacks aga tn st the Krkuyu Accordrng to a rvrtness

Dunng that ttme, members of the Kalenltn commLtntty were saytn.J "Thts s our 69h1,,
They wdnled the Luo Io Jorn them rn fiqhttnq the Krkuyu, because they were the ones
who were 69htrng because of polrlrcs All the boys aged t4 years an(l above would be
forced to goand fight Theyoung Luo boyswho drd nor know howto usethearmswere
not comrng back The sttuatton forced people to htde therr l4-year-old boys, so lhat
they were not forced to go and fight The 6qht was between the Klkuyu on one hand,
and the KalenJrn and the Luo on the olher lalso had a young son I was lrvrng wrth, who
was .rround 18 years old I told htm "Do not qo Just stay tn the houre ',,,,

lmpact of conflict-related violence on children

91 Drrect or rndrrect vrolattons of chrldren's human rrghts have profound and long-
lastrng phystcal, psychologrcal, and socro-economtc consequences Global reports
reveal that owrng to therr vulnerabrlrty and therr physrcal and psychologrcal
mmatunty, vtolattons agatnst chtldren have long-term effects,,, Some of the

vrolatrons commttted agatnsl chtldren rnvesttgated by the Commrssron had grave
and rrreversrble consequences. For tnstance, besrdes the acute emotronal and
physrcal harm that sexual vrolence leaves behrnd, there are also cases rn whrch
sexual vrolence vtctrms were rnfected wtth sexually transmttted drseases such as

HIV/AIDS In other cases, the vrcttms became pregnant followrng sexual vrolence
and now had the added responsrbrlrty of brrngrng up chrldren

92 Together wrth physrcal harm, many chrldren also suffer psychologrcal damage,
tncludrng post -traumattc slress drsorder and other serrous psychologrcal and
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emotronal condrtrons, resultrng from human rtghts vtolattons Chrldren who

submrtted statemenrs lo the Commrssron often used words such as anger, fear,

parn, brtterness and sadness to describe therr emotrons followrng the vrolatrons

From therr subm rssron s rt was clear that many of them were tra umatlsed by 5ome

of the rncrdents they wrtnessed and expertenced A boy who wrtnessed the hand

of a man chopped off, whrch was then eaten by a dog, rnformed the Commrssron

that he was strll traumatrzed by the rncrdent ''" A mother told the Commtsston

how the brutal murder of her chrldren had affected her other chrldren

One chrld saw the others bernq slaughtered and her mtnd ts not okay There are tlmes

5he qets sho(ked 5he cr es a lot when she starts thrnkrng There ls another one who

keeps talkrng to herself and sayrng "lf we had our brothers, maybe, we would be

peaceful and would not have suffered lLke thrs" 5o, the mental health tn my famrly rs

not okay lf you tell my husband to even ltsten to these cases, \Yhen he goes home, he

wrll not eat or sleep 50, Ihrs rssue has dtsturbed my famlly mentally 0/

5ome chrldren bear deep feelrngs of anger and would ltke to take revenge For

example, when asked what he would do to those who chopped off hrs rrght leg, a

chrld unequrvocally stated that 'l wrll krll hrm"0'

These deep feelrngs of trauma, anger, and tn some cases destre for revenge,

may fuel further vrolence rn the future lt was clear from the testrmony that the

Commrssron heard that the cycle of vrolence that has plagued Kenya rs developrng

new roots rn the younger generatlon constant exposure to vlolence normaltses

rr and chrldren begrn exhrbrtrng vtolent tendenctes For lnstance and as eallrer

observed, followrng the 2007/8 post-electron vtolence, several schools were razed

to the ground by students

Even [or those chrldren for whom the trauma does not lead to feelrngs of anger

and revenge, rt often leads to loss of thetr confrdence and may prevent them from

realrzrng a better lrfe Accordrng to a chrld who spoke to the Comm lssron, 'what

I saw durrng the vrolence cannot enable me to perform well rn my studles"" ln

some cases, the psychologrcal damage may manrfest physrcally

rhe 6rst person to be krlled was krlled rnsrde out shop When my 6ve-year-old brother was

srttrng there outsLde he saw whal happened He was unable lo talk and from there he

took one ye,rr before he started to talk And for now he rs a stammerer because he u5ually

ren'tembers''
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Children and Forced Displacement
96 Forced displacement has major adverse consequences for children. Displaced

children (internally displaced and refugees) are always subjected to extremely
harsh conditions whi(h negatively interfere with their access to education,
health care, decent shelter, adequate food and other basic human needs. As

discussed in the previous chapter, forced displacement has a long history in
Kenya. Although statistical data on displaced children is lacking, there is little
doubt that (h ildren have traditionally constituted a huge proportion of d isplaced
persons. lnformation on lDPs of the 2007/2008 availed to the Commission by
the government did not disaggregate the data according to the age of the
lDPs. However, it is estimated, for instance, that 750lo of lDps in the t99Os were
children.'"

97 Children separated from their caregivers or unaccompanied children are always
the most vulnerable among displaced children. Some of them are never reunited
to their fam ilies," ) and may eventually become street ch ild ren. E mpirical evidence
suggests that the period after the 2OO712008 PEV saw an u psu rge of street children
in Kenya. There was an increase of street children in ruch towns as Molo, Kitale,
Naivasha and Eldoret. A srudy conducted by UNICEF in December 2011 found
that 37 percent of street (hild ren profiled were lDps generated by the p EV.,'r The
study found that food insecurity is the most fundamentalfactor causing children
to connect with the streets.rro Other factors that lDp children cited as reasons
for joining the streets are as follows: displacement leading to family separation;
poor living conditions and lack of support in camps; humanitarian withdrawal
and camp proximity; inability to rebuild livelihoods due to unsystematic, rushed
resettlement programmes; and death, separation or injury of family members.rt

98 The condition and life of displaced children who end up in streets is located in
its broader context; the general phenomenon and plight of street (hildren in
Kenya. The number of street children has been increasing over the years. ln 19g9,
it is estimated that there were l6,300 street children in Kenya.,6 This rose to
more than 40,000 less than a decade later in I997.,,, ln 2007, experts estimated

111 R Rogqe The nlemally dtsplaced populatan n Nyanza westen and Rn Valtey pmvrnce A needs assessment end a
praqQm papasel fot rchablr/atio, ( 1 I93 ) 3 8 cited in H lman R ig hls Wblch Juvente pshce potrce abuse an(l detenton
ot steel chtldrcn n Kenya (1997j

112 See e.g. TJRC/Hansard/ThematE Heanng/Children/Narrobi/ j3 Dec 2011/ p.28
113 U NIC E F fhe chmr,c urban energency n Rin Va ey Kenya Repot fah profihng chtdren cannected to the sleets n Rfi

Valtey uovnce (2012) 15
114 As above.49
115 As ebove 4C
1 1 6 H uman R ighls Wblch Jwentle i7ltce pahce abuse and delenhon ot strect ch dren n Kenya l,1gg7J
117 As atove.
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(hat there were nearly a quarter of a mrllron chtldren lrvrng on the streets, wlth

approxrmately 60,000 chrldren tn Natrobt alone "' Most oI these chrldren are

dnven to the streets by poverty, loss of parents or caregrvers and/or abuse

lncreasrngly, parents send out therr chrldren Into the streets to beg for money

and food '' 8ut for some chrldren, the street rs the only home they know,'r'and

as such, the number of chrldren born to street chrldren has steadlly tncreased

over the years Wrth no other vtable opttons, chrldren born on the streets are

more vulnerable and are sub.,ected to harsh condrtrons

99 Street chrldren usually lack bastc human needs and are sub]ected to gross

vrolatrons of human nghts on a darly basrs A fact frndrng missron conducted

by Human Rrghts Watch rn 1996 found that street chtldren were sublected to a

wrde range of vrolatrons by law enforcement offtcers "'These rnclude physrcal

abuse, exhortatron, sexual abuse of marnly grrls, arbltrary detentlon The

mrssron further documented vtolatron of the rtghts of chrldren tn the luventle

Justrce system and concluded that 'rn addrtron to the hazards of lrvlng on tlle

street, these chrldren face harassment and abuse from the polrce and wlthln

the luvenrle lustrce system for no reason other than the fact thal they are street

chrldren' rr A few years later rn 2001, anorher study found that polrce brutalrty

agarnst street chrldren was strll rampant and tnstttutronaltzed')' Although rn

recent years, srgnrfrcant changes have occurred tn the way the government

responds to street chrldren, tntervrews wt(h street chtldren rn 2012 revealed that

therr greatest fear rs berng arrested by tlre poltce and mun rctpal authorltles,'who

conduct regular vrolent round-ups of chrldren, and whose whrps and beattngs,

have caused sonre chrldren to be hosprtalrsedl'r^ 5trll, the grearer challenge lres

rn addressrng the root causes that push chlldren rnto Ihe streets As has been

noted, the problem of chrldren rn Kenya rs symptomatrc of deeper structural

rssues among whrch are tssues of land dtstrtbutron, governance, corruptlon,

ethnrc drvrsron and unemployment "'

118 lRlN Youlh rn cnsrs Comn)g ol age rn lhe 21sl ceillry - KENYA Narrobls Streel Cnl(jren Hope lor Kenyas fllule
gene,aton i2007 Avarlablc at hltp /,clyvw rfinneyvs orqilnDephMa,n aspx?lnDepthld=28&Reponld=69987ECoLrnlry.Yes

113 TJRC/SIaremenl0l25
120 TJRC/Slalemenlr012l
121 Hurnan R,Uhls Wbrch Juven e pstrce Polce abuse and delenlolr ol s|eel chldrcn tt) Ke ya \199t-\
122 As above
123 Human Rrqhls Whlch Rrgils alr,sA /ssues olconcen lot Kcnyan chtl(ten \2401)
121 UNTCEF fhe chtot c uban cmergency tRltValleyXenya Repol lrotn ptanhttg chtldtcn conrrecled to f/le slreels rr RIll

valley ptoefice i2412) 12

125 UNTCEF fhe chronrc uDan ernuge cy nt Rtll Valley Ke ya Repon trcnt profihng chtotut cannected lo thc slteels n Rtll

Vallcy ptovtttcc 12412) 18
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Plight of internally displaced children

100, With an estimated 663,921 people displaced during the 2OO7l2008 pEV it is safe to
conclude that the PEV generated the most number of internally displaced child ren
in Kenya's history. A score of them spoke to the Commission about their experience
following their forced displacement. Many children had to spend nights in the cold
immediately following their displa(ement and before they could locate a proper
IDP camp. At the camps. children had to spend the nights in makeshift tents and
do with one meal a day. According to a displaced child:

We walked to the police starion where we found others who had already a ived. We
stayed there for two weeks. The police officers fed us and some of them gave us soap. We
were so many and ihe Governmenl was not able to feed all of us. Aftet two days it was
decided that we would only be eating supper but toddlers would be given porridge at
lunch time. At some point even that one mealwas not forthcoming. ra

l0l. The health of many children deteriorated because of the harsh and squalid conditions
in the IDP camps. A study on mortality and health among lDps in western Kenya
found that internally displaced children were hospitalized at a higher rate than
resident children, that is, children who were not displaced and were therefore living
in their homes during the survey period.rrT The study revealed that most internally
displaced children who were admitted in hospitals were at critical stages of illness.
This, the study suggests, could be attributed to the fact that they were presented to
hospital later in the course of illness because'lDp parents may have been less likely
to take their sick children to outpatient clinics because of lack of familiarity with
the area and may have waited to take them to hospital when they were sicker and
required admissioni')3 lndeed, the study found signi6cantly lower rate of outpatient
visits among internally displaced children than resident children,,2,

102. Displacement during the 2oo7l2008 pEV had a huge impact on children's
education. The state of insecurity generally disrupted studies across the country.
According to a child:

When the violence was taking pla(e in 2008, I wa5 in class eight and was preparing for
my KCPE examinations. This made rhe environment for me to 5tudy difficult as I could
be told to put ofi the lights to avoid invasion from the KalenJin people. Some of my
colleagues could not come to school at all fearing invasjon al srhool and this greatly
affected their resu lts r'o

26 Rri Valley Child Rghts Network (201i) p 7 See atso TJRC/StalemenUo6Sg
27 D_Ferkh el a/ Morlal,ty and healh among nlemally drsplaced persons n weslem Xenya follow,ng posl-eteclron vrotence

--. 
2008 Novel!se of demographrc suNetllance l2O1O) Bultenn al lhe Wotld Heatth OrganE ation 6A1 605.

28 As above.
29 A6 above
30 RdlValleyChildRighlsNetwort'StonesNanaledbyChrldrenAtfectedbyposlEteclDnViolence(2011)p2.
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l03 The srtuatron was drre, and remarns so for tnternally dlsplaced chtldren who are

strll lrvrng rn camps lndeed, many rnternally drsplaced chtldren were forced by

ctrcumstances to dtSconttnue thetr educatlon."' Although arrangements were made

by the government for rnternally dtsplaced chrldren to resume therr educatlon, thrs

response was delayed and not rmplemented tn all areas

We drd not go (o scheol the whole term The second ternl we were taken to school but

the head tea(her5 drd not wanl many chrldren but our chref talked on our behalf and

we were admrtted rn vartous schools, The effec( was thal we were all to tepeat a cla:s

whrch was not good for us "'

104 Some who resumed school eventually dropped out due to a myrlad challenges

ncludrng the rnabrlrty of therr parents to afford school fees The Commrssron also

learnt that Ihe government drd not consrder the needs of chrldren, espectally thetr

access to educatron, rn destgntng rts rescttlernen( progranlme - Qperatron Rudt

Nyumbanr Eecause rmplementatron of the programme was delayed, ln some cases

for years, the resettlement programme drsrupted the educatton of chrldren who had

already adapted therr new envrrooment and settled tn schools located around the

camp. On thrs tssue, the Commtssron was told as follows

Thrs whole crrcus of resetllernent mrghl not end soon because currently the chlldren who

were rn class four by the trme they went to those camps are today ln class erght They are

wartrng to srt for thetr exam5 and lhen the Governmenl rs sayrnq ln Ihree weeks (lme they

wrll relocate them to Ndaragwa To whrch schools and they are already reglstered where

they areT lthrnk those are some of the lssues that the Government ls not belng sensltlve

to That rs why lwas sayrng that the Government needs to be sensltlve to the way they

handle the whole rssue of lDPs "

Plight of refugee (hildren

105 The expetrence of Kenyan refugee chtldren ltvrng rn Klryandongo Refugee Camp ts

u nrque and deservrng of specralattentton Therr access to educallon has been severely

hampered not only because the educatton system rn Uganda rs vttally drfferent from

Ihat rn Kenya but also because of a communtcatton breakdown resulttng from the

rnabrlrty of the refugee chrldren to speak the local language

My chrld went to school but when he sa!,v the condrtton of the refugees, he refused to go

to s(hool He told me, "Go and speak to Krbakr and Ralla so thal we can go ba(k (o our

country" A4y chrld really suffered We could not even get treatment rn hosprtals They gave

pflorty to therr people Even Mama Nlerr suffered so much tn hospltal and ln the process

lost her chrld I remember Pastor lvlrva ngt wlro wo uld tell us, "lt rs my wrsh that one day the

Government of Kenya wrll gtve us farms 50 that we go back to Kenya" He wanted to 90
back home ll rs unfortunate because he developed drabetes and dled We burred htm rn

N4ay lhr5 year "'
r3l
132
133
13a

iJRC ),afsard/Ur'omer s Hearng M!ralrqa,ll Nov20l1 p ll
R t Valley Chrld R qhls NelworK Memorandum tc lhe TrLrlh JuslceandReconclalonCommsson(2011)p2
TJRC/llansard/Themat c Hear n! on lDPs/Narrobr/3 Febtuary 20121p 11

TJRC/Hansard,\nrrnens l-learng,[rryandorgo/1 November201]/p 5.6
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106. According to a mother:

Staying here is diffrcult because ofthe children.I had grand children who were schooling
in Kenya but here it is diffr(ult because the educatron system is different. There is also
the problem of language. Here, pupils are taught in the native language of Acholi and
that creates a communication problem. Now the children do not want to 9o to school.
They want to 9o back to Kenya.'15

107. ln addition, because of their destitution, many children especially girls have
dropped out of school. A mother lamented during the women's hearings that
many girls had resorted to getting married instead of continuing with studies. She
painfully pondered about the future of the girls:

It is painful for us women. We lacked education and our children are also going to la(k
education. Now, we ar€ asking ourselves,'What is the fate of our futureT

108. Orphans or unaccompanied children living in the refugee camp are disadvantaged
by economic constraints and their responsibilities as heads of households disrupt
their education. As a child .efugee narrated:

When you are an orphan you have to work at home, dig and go to school. This has
resulted in many cases of school dropouts. Some of my fellow youths have left school.
Not that they are stupid but because maybe they do not have uniform.,16

109. Another speci6c problem to refugee children relates to the question of returning
to Kenya, During th€ Commission's Youth Forum held at the camp, the maiority of
the children and youth expressed their desire to return to Kenya. However, as the
Commission learnt, their parents were not ready to return to Kenya. ln Uganda, the
adults had found land where they could cultivate and make a livelihood. As such,
they were not very keen on returning to Kenya. Life was relatively better for them in
Uganda than in Kenya. A teenage boy of I7 years explained to the Commission his
predicament:

Recently, we had a verification exercise of all Kenyans who are in Kiryandongo Camp.
Some youths tried to request UNHCR iF they could be separated from their guardians
and parents, but UNHCR refu5ed. We al5o tried to use some methods. They told us that
if you want to go back with your parents, we register. Unfortunately, our parents or my
guardians, for instance, do not want to go to Kenya. We went to reqister alone but they
refused us to do so, saying that we must be accompanied by our parents because we
looked too young. [.....] 5o the Government of Kenya should talk to the UNHCR to take us

back to Kenya. But if our parents want to stay here, they should stdy. We love our country.
I am staying with my guardian who is my brother and I am I7 years old. But I would like to
go back to Kenya.'r'

'35 -JRC/Pansard4 b.nen s 4earrc/Krryaldongo,1 Novemoer 20j..p 8
136 -JR_C/Fansard/voutr Fo,um,k,la-rtogo - Uganda,2 NoJenDe,2d t1/ p 7,8
137 TJRC/HansardrYouth's Heanng4(iryandongo/Uganda/2 NovemDer 2011 p. g
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Juvenile Justice

l lO The Chrldren Act of 2001 esrablrshed a new legal framework relatlng to ,uvenrle

lustrce rn Kenya, The Act establrshes spectfic tnstttuttons that support,uvenlle iustlce,

rncludrng the Department of Chrldrens 5ervlces, Chlldren's Court, rehabrlltatron

schools, remand homes and borstal rnstrtutlons to deal wrth luvenrle delrnquents

lvlLnrmum guarantees for chrld offenders are set out rn the Chrldren's Act,"'as well as

rn the Constltutron "

ltl Notwrthstandrng these tmprovements, the Commtsston recetved testlmony

concernlng vrolatrons agalnst luvenrle delrnquents, The Chrldren Act specrfies that

chrldren rn need of care are to be set apart from chrld of{enders The former are

chrldren who need to be taken care of'' whrle the latter refers to chrldren thdl have

commrtted offences that (an be tfled ln a courl of law ''' ln practlce, thts dlstlnctron ls

superficral and ch ldren rn need of care and protectlon, such as abandoned chrldren,

often find themselves tn the luventle system whlch rs desrgned for chrld offenders

Street chrldren, many of whom fall under thrs category, testrfied that they are

harassed by polrce officers tnstead of berng assrsted

112. At the pre-trtal stage and durrng trral, rf a chlld has to remarn ln custody, they

must be placed rn remand homes However, remand homes ln Kenya do not have

the capacrty to cater for all these chrldren Chrldren are, therefore, placed rn cells

and separate wards tn prtsons The Commlsslon recetved evtdence showrng that

chrldren's rrghts are not protected wtthtn these factltttes, ln some cases, chlldren are

kept Iogether wrth adults and there have been allegattons of sexual abuse tn such

rnstances Whrle most prtsons have created separate wards for chrldren facrng trral,

the overall envrronment Ls not conducrve for chrldren Just lrke polrce cells, these

wards lack adequate facrlrtres, such as beds and approprrate food necessary for

the proper development of chtldren. Moreover, whrle rn theory there are separate

wards for chrldren rn most of the facrlrtres, rn practrce chrldren are exposed to adult

crrmrnals who may rnfluence thetr character

113 Whrle the drvers on programme allows polrce officers to use restoratlve iustrce

mechanrsms when dealrng wtth alleged chrld offenders, It emerged that such

rnechanrsms are rarely used ln5tead, offcers opt for the usual court Pro(ess

Bearrng rn mrnd the developmental processes of chrldren, restorarlve iustlce

138 CnrldrenAcl sec 186

139 Consuuton ol Kenya sec 53

140 Cl. dren Acl sec 1r9
141 Ch dren Act partVlll
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mechanisms, such as conferencing and victim-offender mediation, may be more
useful in promoting responsibility amongst children and rehabilitating them.

I 1 4. Children s desks are now provided in some police stations. However, it is evident that
they are not operating optimally. Some officers runninq the desks have not been
trained on child rights and childJriendly procedures. While non-governmental
organisations have been training officers assigned to these desks, it emerged that
constant transfers result in the under-utilisation of those so trained.

1 1 5. The national legal aid scheme is still at the pilot stage and therefore many children
who are charged with offences are not represented by lawyers. This especially affects
poor children. Notwithstanding the Constitutional and statutory requirement that
custodial sentences are ordered as a la5t resort, some children who are not suited
for custodial sentences are committed to borstal institutions. Borstal institutions
are intended to rehabilitate children, yet they are operated by prison officers who
are trained to run traditional retributive prisons meant for adults. For example,
despite the outlawing of corporal punishment, it is still practised in some borstal
institutions. lnstitutions dealing with juvenile delinquents are not well equipped
to rehabilitate juven iles who are drug addicts, for instance. This is inconsistent with
the right of (hildren to be protected from the use of harmful drugs. ,r
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Responses to Violations

State responses

116 There have been several lntttattves taken by government lnstltutlons towards

respectrng, promotrng and ensurtng the en,oymen( of chrld rrghts tn Kenya Thrs

se(tron looks rnto how key relevanl state tnstttultons are respondtng Io vtolatton

of ch rld rrg hts

Police

The polrce force rs a crucral rnstttutton tn the protectron and enforcement of

chrldren's rrghts as rt rs, rn many cases, the frrst potnt of contact for victlmg There

have been attempts to rncorporate a chtld-senstttve approach ln the Pollce

servrce In 2006, the Department of Chtldren's Servtces was establlshed at Kenya

Polrce Headquarters and subsequently, chrldren's desks were gradually placed rn

some polrce statrons However, the desks are somettmes run by offrcers who have

nor been trarned on chrldren's flght, whrch poses a challenge to achrevrng the

program's oblectrve Non-govern men tal organtsattons have organtsed tratntng

sessrons for offrcers but rt rs common for tratned offtcers to be transferred and

replaced by others who are not tratned The polrce servtce has perennrally faced

huge frnancral constrarnts and has not, therefore, been able to provtde facrlttres

that are chrld-frendly to cater for chtldren rn therr custody Owrng to lack of

separate facrlttres for chrldren, some chrldren have been abused whrle rn custody

1 18 Statements submrtted to the Commrsston tndtcated that pollce officers have

sometrmes organrsed for vulnerable chrldren to be placed rn charrtable homes ''J

However, accusatrons of tnactton are routrnely levelled agarnst the polrce A chrld

testrfied that'my father beat my mother and set all our clothes on fire We reported

to the polrce aod even frlled tn a P3 form but nothlng was done"" Another chrld

recorded a statement rndrcatrng that

I was rJped, got pregnant and gave brrth I reported the matter to my father who, when

delrvenng (he Same reporl at Meru Pollce statlon, he was told to go to the Chlldren's

Department lt rs CRADLE thal as5rsted me because at the polrce statron, even up to

date, they have not arresled Ihe suspect r'5

119 Allegatrons of polrce officers colludrng wrth people alleged ro have vtolated

chrldren's rrghts are rampant {" The Commtsston heard that ln some cases vrctlms

143 TJRC/StalernenL,0l3l
144 TJRC/StalemenL0053
la5 TJRC/Bansardffhemalc Hcarng,Chldren/Nerrobl/ I3 Dlc2011/p21
146 oh.ch {n 59 above) p a2
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do not report their cases due to factors such as the distance to the police station,
especially when they cannot afford the related travel costs.

Judiciary

The courB have been and are instrumental in enforcing child rights recognised
in Kenya. They have, for instance, been proactive in ensuring that parental
responsibility, especially in material terms, is taken up by parents. This is especially
crucial where parents having custody of children have financial constraints that
undermine the full realisation of children's rights, such as access to health care,
adequate food and education. ln such cases, simplifred procedures in the Children's
Courts have made it possible for parties unable to afford lawyers to access justice.

Howevet there are still important obstacles; for example, there are no formal
mechanisms to assist illiterate parties to obtain justice.

121 Courts have to a large extent been implementing the Sexual Offences Act, which
provides harsh and stringent sentences for those convicted of sexual offences
against children. However, there have been some instances where sentences have
fallen short of what has been provided by law.

. Deportment of Childrcn's Services

I22. The Department of Children's Services deals with a wide variety of issues related
to children, ranging from providing the courts with social enquiry reports in
matters involving children to directly intervening where children are in danger.
Violations of children's rights are reported to them for action. Being social workers,
children's officers are able to resolve issues and protect the welfare of ch ildren, The
Department of Children's Services also runs rehabilitation schools, remand homes
and rescue centres,

123. This Department is, however, understaffed and does not have adequate resources.
It also lacks suffcient numbers of officers with specialised skills.,a? Children,s
officers are mainly stationed at the district level, and as a consequence, the
majority of children are not reached. Due to these bottlenecks, the Department of
Children's Services is not operating at its optimal level. Essentially, the Department
should be pivotal in promoting and protecting child rights and the coordination
of stakeholder activities, but the limited resources of the Department have
forced many children in need of care and protection to obtain help from non-
governmental organisations that should ordinarily play a complementary role to
the Department.

147 Deparlment of Chrldren s SeNices Response lo lhe Trulh Justrce and Reconcjhalion OueslDnnalre rn preparatDn lor lhe
tfemalic hearing on ch tdren slolled tor j3'' -14. Oecember 201I,(201j) p.4
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Non-state actors

124 Non-state actors such as non-g overn m en tal organtsatrons (NGO, play a key role rn

the promotron and protectron of chrldren's nghts rn a vartety of ways For example,

an rmportan( role that they play ts rnvestrgatlng and reportlng about the abuses

commrtted agarnst chrldren A lot of relevant and useful tnformation was submrtted

to the Commrssron by these organrsattons NGOs also run shelters and chlldren's

homes

125. Also, some non-state actors are drrectly rnvolved tn challenglng vlolatlons of

chrldren's nghts and undertakrng remedral measures where they occur. For

example, the CRADLE, an NGO based rn Narrobl, has consrstently challenged

vrolatrons of chrldren's rrghts and has been engagrng rn polrcy and legtslatrve

advocacy to promote these rtghts

126 These non-state actors have also been creatrng publrc awareness about the

rrghts of chrldren and promotrng socral change agalnst practlces that are no(

compatrble wrrh the realrsatton of these rtghts Non-state actors also provrde

technrcalassrstance by trarntng stakeholders who are drrectly lnvolved ln matters

of chrldren's rrghts, such as the polrce Others have provrded ftnancral assrstance

to key government depaltments Some are based wrthrn the communltres and

provrde practrcal solutrons preventtng or dealtng wrth vlolatlons of chrldren's

nghts For example, some organrsattons provrde shelters for chlld vrctlms

and others assrst famrlres to attatn ftnanctal sustalnablllty, hence reductng

vulnerabrlrty

127 ln sprte of therr rmmense contrrbutton tn promotlng and ensurlng the reallsatron

of chrldren's rrghts, some non-state actors have been accused of vrolattng these

rrghts For rnstance, some chrldren's homes are rn deplorable condltlons that are

unnt for chrldren Other homes are sard to treat chrldren tnhumanely
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Conclusion

128. Children have a special place in any human society. By virtue of their age, they
deserve special protection and care. Contrary to both moral and legal tenets,
terrible atrocities have been committed against children in Kenya,s history, This
(hapter has recorded just a handful of such atrocities. The Commission hopes that
never again will such atrocities be committed against children nor will they have
to watch their loved ones or neighbours undergo such atro(ities. Although mu(h
has been done to promote and protect the rights ofchildren in recent years, m uch
still needs to be done to make every home and institution in Kenya a safe haven for
ch ildren.
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Minority G
People and

CHAPTER

ffi

roups, lndigenous
Gross Violation of

Human Rights

lntroduction
Worldwide experience has shown that minority groups and indigenous people are
often more vulnerable to injustices and violations than other segments of society.
ln particular reference to indigenous people, it has been observed in a recent
practitioner's resource book on strengthening indigenous rights through truth
commission, that indigenous people are:

among those most affected by contemporary conflict. The resource-rich territorjes they
oc(upy are covered by powerful, often violenl groups. Their identity is per(eived with
mrstrust, sornetimes with hate. lndigenous communities live at a precarious intersection
between unresolved hlstoric injLrstices and the contemporary incursion of Industry and
politicalviolence'

And rhat:

susceptibility to violent conflict and poverty are both a cause and an effect of another
phenomenon afle(ting indigenous peoples: their weak voice in the political arena
and in judicial institutions. As a result, when societies decide to confront the legacy of
war, tyranny, or entrenched injusti(e. the suffering of indigenous (ommunrties is oflen
rnarginalized or inadequately addressed.)

2

I lCT.l Slrcnglhenrrg / ndeenous nghts thtough truth commistons A pachti.'nerc reso rce 12012) 1
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3 As part of rts mandate to look rnto hrs(oflcal lnrustlces and gross vrola(lons of human

flghts, the Commrssron took measures to ensure that mtnonty groups and lndlgenouS

people partrcrpated rn rts processes and that thetr sttuatton was consrdered

Through rts statement taktng procesS, the Commtsslon recelved statements from

rndrvrdual members of mrnonty and rndrgenous groups The Commtsston also

recerved memoranda prepared jorntly by members of these groups and lrstened

to some oI therr testlmonres dulng rts publrc hearrngs. The Commtsston also

heard evrdence from experts on mrnorrttes and rnd rgenous peoples'tssues du rtng

a Thematrc Heanng that took place on 13 February 20'12 tn Natrobt TheThemattc

Hearrng provrded an opportunrty to look deeper rnto patterns, causes and

consequences of abuse on mrnoltres and tndtgenous people The Commtsston

a lso undertook comprehenstve revrew of academtc paPers and reports based on

actron research by vaflous organrsatrons, tncludtng the Unlted Natlons, on the

sublect of rndrgenous and mrnortty rtghts globally and rn Kenya

Thrs Chapter rs structured rn three marn parts The frrst part addresses the

termrnologrcal and conceptual tssue5 relatrng to mrnorltles and tndtgenous

peoples and therr relevance to group rrghts vrolattons wtthtn the Commtsston's

n]andate The second part pays attentton to the legal context (both nattonal

and rnternatronal) that rs responsrble erther drrectly or rn the manner of

applrcatron to the specrfrc challenges of mtnortttes and tndtgenous groups

The Chapter then engages tn a comprehenstve revtew of the key human rrghts

concerns that confronted margtnaltsed groups durtnq the tempolal mandate

of the Commrssron Thrs part of the Chapter rs especrally tmportant because lt

rncorporates rn greater detatl the evtdence and vtews of communtttes presented

to rhe Commrssron The credrbrlrty of these vtews was augmented by reports

from key natronal and rnternatronal tnstllutlons as well as academtc llterature

All these frndrngs parnt a 9fim plcture of excluston, loss of land, poverty and

denral of lustrce A spectftc part of the Chapter rs dedtcated to the rrghts of

rndrgenous and mrnoflty women whose predrcaments are often forgotten when

assessrng the global prcture of these groups

/lrrrrrrgir rl. 'i.rlL//r{ lll lLlArrl( /,1()tf-\\ iilr ( trttttttt-'strrtt

)r((lr'('r/ \lrl/'ll'( tll\ llot)l 111ltt ttrtl tttrtttltr't't)l ttttttottlI
rillrl r/lr/lr.,!'/lr,i/5.!/()l/l)\ //lf ( I)/L/i/I\\I(,II rtlrtr Ittt'tttr/

'rrr'r/r(),(r1,Lr t'ttl)tt,tl tottt![', l,t rrtitt,l,, t' ()/ //rr\(1',ol//r\

rtrr,1 t't-.lt rrr'rl l{) \()t/l( (}/ lll( t, l!'}l//llr)rtl{'\ tlltt ttl! ll\ I'uLltt
/r t'r/ / li l-( '
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Definitions

ldentifying concrete parameters for defining minority groups and indigenous
people has proven controversial both in Kenya and beyond. A generally
accepted starting point for defining minorities is the Ca poto rt i-Desc h6nes

definition proposed by the now defunct UN Sub-Commission on the prevention

of Discrimination and Protection of Minorities (now replaced by United Nations
Human Rights Advisory Committee). This definition specifies that minorities:

are numerically inferior to the rest of the population of a state;

r are in a non-dominant position;

reside in the state;

r possess ethnic, religious, or linguistic characteristics differing from those of
the rest of the population; and

show, if only implicitly, a sense of solidarity directed towards preserving their
distinctive colle(tive identity.r

The absence of a universally accepted definition notwithstanding, the United
Nations Human Rights Committee has arserted that: 'The existence of a [...]
minority in a given state party does not depend upon a decision by the slate
party, but requires to be established by ob.iective criteria.'. States - Kenya included
- are therefore required by international human rights law to establish objective
standards on the determination of existence or otherwise of minorities withan
their borders. Indeed, two African human rights treaties make specific reference
to minorities. The African Charter on Democracy, Elections and Governance
provides that: 'State Parties shall adopt legi5lative and administrative measures
to guarantee the rights of [...] ethnic minorities [...] and other marginalised and
vulnerable social groupsls lt further mandates states to improve education
and literacy standards of ethnic minorities.6 This treaty language confirms that
minority rights are gaining increasing acceptability in the continent as a tool
for addressing group-based exclusion otherwise not addressed through the
individual rights framework.,

]Hf,II

7

3 F Capolorlr Sludy on lhe nghts ol persons belangtng to ethnE rehgiaus and lngutshc Minorres Ooc E/CN 4/S!b 3/384/
Add 1 -7 ( 1 977) Da ra 568. .l 0esch6ne s Proposa I concehtha lhe deintion al the te.n .Mnony Aoc E /C N a/Sub_2/t 98 S/3 l
/'985) pa'a'81

4 Human R ghls Commiltee Generat Comment23, Anicle 27 (Fifirelh session 1994) Comprtation ot General Commenls
and General Recommendalons Adopted by Human Rights Treaty Bod€s t, N Ooc HRt/GEN/1/Rev1 al 3g (1994) at
< http /A/vw\f,1 . umn edu/h umanrts/gencomm/hrcom2 3. hlm>

5 Afncan Chafuron oemocracy, Eleclons and Good Govemance article g (2)6 Atricin Chaner on oemocracy, Elecltons and Good Govemance. adicle 437 M Makoloo (erya m,nontes. odtgenous peoples and ethno ONetstty l2OOSj 54.
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8 Generally, mrnoflty groups are known to lnclude nattonal, ethnlc, cultural, llngulstlc

and relrgrous mrnontres, as well as some mrgrants, refugees and rndlgenous

peoples Mrnofl(res are lrkely to be drscrtmrnated agarnst on the grounds of therr

membershrp rn the mrnonty group and they often develop rncreased group loyalty

and assocrated behavrour as a result of dtscrtmtnatory relatlons wlth the state

ln Kenya, m tnortttes tnclude

non-Afncans such as Kenyan Asranso, although thelr status a5 a'non-domrnant'

group can be drfferentrally argued dependrng on the tssue under consrderatron,

relrgrous mrnorr(tes such as Musllms, Hlndus and those who follow tradltlonal

Afrrcan relrgrons,'

ethno-lrngurstrc mrnorttres such as Nubrans, u and

rndrqenous peoples such as pastoralrsts and hunter-gatherers.

Indrgenous peoples are drsttnct from mrnorltles both rn character and rn the rrghts

rhat they possess under the rnternatronal system 'The two groups share many of

the same characterrstrcs, however, tn dtflerent contexts The definltlon of lndlgenous

peoples has been contested because the relatronshrps between tndtgenous peoples

and domrnant or marnstream groups tn socrety varles from country to country

'lndrgenerty'rs a drvrsron of ethntc tdenttty that refers to collectlve perceptlons and

ktnshrp around cultural practrces, language and even htstoryrr A workrng de6nrtron

for rndrgenous peoples was proposed by the UN, whrch states that'

lndrgenous (ommunrttes, peoples and natrons are tho5e whlch, havrng a hrstorrcal

contrnurty wrrh pre-rnvasron and pre-colonral socletres that developed on thelr terrl(orres,

consrder themselve5 drsl nct from other sectors of lhe soctettes now prevalllng ln those

lerrlone5 or parts of them They fornr at pre5ent non_dom nant 5ectors of soclety and

are determrned to preserve, develop and transmtt to future generatrons thelr ancestral

terfltor es and therr ethnrc rdentrty as the basrs of thelr contlnued exlstence as peoples,

rn ac(o'dance wrth !herr own cultural pattern5, socral rnstrlutron5 and leqal systems'i

A Kenyan case that went before the Afrtcan Commtsston on Human and Peoples'

Rrghts (Afncan Commrssron or ACHPR) provtded a clear set of crrterra for determrnrng

9
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Y GharE D Ghar IncAsranM tartucs al E.sl and CettnalAlnca \1971)
M Ndcda Ine SllJggla /or sp.ce m :,.nly rehgtous tdenhles n pasl'ndcpcndence Xenya (2009)Avarlable at www i,ra_

na robr neuca hrels/Cehre r-41,6 N deda pdl (actessed 1 Malch 2012)

Makoloo (n 7 above) 10

Seeeg PAslon Paoples nglls lhen nse znd tal 12A01) 271
ICI J Slrenglhet ng hfieenous Rtghls thtough Truth Commrss,ors A Pncfilrcnq s Resourcc \20'12) I
Study ol the problern ol drscnmtnalton agarnst rnd genous populatrons s!b.commrssron on lhe preventron oldtscr mrnaton

and lhe proleclon ol IV norlLes UN Dcc ErCN 1'S!b 2/1986?/Ado1 (1986)
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the benefrciaries of indigenous rights protection in the continent. ln its decision in

the Endorois Cose, the ACHPR confrrmed the definition of ind ige nous ness' that was

laid out by its Working Group of Experts on lndigenous Populations/Communities

which identified fow decisive foctots for the classification of a group as "indigenous

peoples'i namely:

the occupation and use of a speci6c territory;

- thevoluntaryperpetuationofculturaldistinctiveness;

r self-identification as a distinct collectivity, as well as recognition by other
groups; and

r an experience of subjugation, marginalisation, dispossession, exclusion or
d iscrim inatio n.''

While de-emphasising the requirement of aboriginality in Africa's evolving
understanding of indigenous peoples, the African Commission in the Endorolj
Cosefurther provided the following ascriptive and objective markers of indigenous
identity in the continent:

- an unambiguous dependence on a specific territory for their economic survaval;

- the experience of marginalisation and discrimination;

: the extent of non-accommodation of the group's livelihood by dominating
development paradigm, and;

r an ancestral link to their communal lands whether or not they are still in
possession.rs

The African Commission has also challenged misconceptions ofAfrican states that
lending effective protection to Africa's indigenous peoples would result in the
enjoyment of specia I rights to the detriment of others, by provid ing that:

The issue is not special rights. I...1 The issue is that certain marginalised groups are

discriminated in particular ways because of their particular culture, mode of production
and marginalised position within the state. This is a form of discrimination which
other groups within the state do not:uffer from lt is legitimate for these marginalised
groups to call for prote(tion of their rights in order to alleviate thi5 particular form of
discrimination.'6

IitF i t

1il Cenlrc lot Minanly Rtghls Developnenl (Kenya) and Mlnonly Rtghls GraLD tnlemahonat on behatf at Endorc^ Wltare
Councllv Kenya. Aincan Comnrission on Human and peoptes Righls. Cornmunrcaton 276DO0j pera 149
€ndoro,s Case. para 158
IWGIA 8 ACHPR Repod ol lhe Alican Conmisston's Wa*hg Gtoup of Exletls an lndeenaus populahons/Conmunites. 

.

submtfted n accordahce wth the Resoluton on the Rtghts a{ tndqenous pot utahansn;nnunhes n Afnca I2OOSJ
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The Afrrcan Commrssron has further specrfied that tndtgenous groups In Afrrca

rnclude hunter-gatherers, cerlatn pastorallsts and other groups for whrch "survtval

of therr partrcular way of lrfe depends on access and rtghts to thetr tradttronal land

and the natural resources thereon"rT

The vaflous cfltena for rdentrfyrng tndtgenous peoples tn Afrtca largely mrrror

standards set by a workrng group establrshed by the Kenya Nattonal Commtsston on

H uman Rrghts (KNCHR) and the Centre for Mrnonty Rtghts Development (CEMIRIDE),

whrch rncorporated the followrng dehnrtronal tdeas regardrng rndrgenous peoples

havrng a sense of collectrvrty/solrdartty/belongrng,

clarmrng rrghts to ancestral land tn collectrvrty/com mon orlglnalrly,

- practrcrng and retarnrng a cultural lrfestyle,

retarnrng tradrtronal rnstttuttons and socral organrsatron,

dependrng on na(ural resources rn therr respectrve terrrtorres,

sufferrng excluston and drscrlnllnatlon from and by the rnatnstream systems,

possessrng unrque or common reltgton and splrltuallty, and

, utrlrsrnq unrque means of hvelrhood and tradrtlonal occupatlon rr

It rs rmportant to no(e that the mrnonty rrghts and tndtgenous rlghts movements

rn Afrrca substantrally overlap lndrgenous peoples rn Alrrca are, almost wtthout

exceptron, also mrnofltres '' The opposrte however rs not necessarrly true as only

a sub-set of ethnrc, cultural and relrgrous mlnorrtres also ldentlfy as lndrgenous

peoples

For example, Kenyan Asrans may constttute a mtnortty group but are not tdentthed

as rndrgenous peoples ln contrast, lhe Ytaku, often tncorrectly called Yooku or falsely

Mukogodo MddJol, exhrbrt both characterlstrcs of an tndtgen<.rus communlty and a

mrnoflty group Lrvrng tn the Nlukogodo forest west of Mount Kenya, the Yraku have

rnter-marfled wrth the Maasar and Samburu, threatenrng the cultural and lrngurstrc

survrval of the group

The Yraku commu nrty presented a memorandum to the Com mrsslon a nd descrrbed

(hemselves as follows

[faloloc rf - abcie) 'i]
ACH?RReponofe\pens teel ng on ntnonl)cs at iJ trrOrgercr,s peoples ,ghts ,, X enya (2 0061 l6'17
Bul nole that lhe(e are s gtlrl canl ercep|ons such as lhe Berbers of Nonh Afrlca who sell_Ldenllfy as Lnd genous peoples

but who are a nralofily ol lhe populalon rn 4rany counlfles and regrons

1i
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The Yraku people (communrtyt are Cushlttc by orrgrn, hunfers and gatherers and speak
the Yakunte language The Yraku people tnler-marlred wrlh the 

^,4aasar 
and Samburu

(Maa speakers) and thrs led ro the slart of the drmrnrshrnq of Yakunre langua.,e The

language s an rmportrrnt element tn rdent fvrng cultural <ommunrtres and thus the
qovernment has an oblrgatton lo res(ue, preserve, do(ument and revrve the Yakunte
language among others ''

Representatrons made to the Commtsston from communrtres such as the Bonl,

Endorors, Nubrans and l aasat reveal how communtttes vtew themselves tn

compaflson to other ethnrc groups on the one hand and the state on the other The

Bonr assert "5u pmrr yo Wobo nt pm noyototnhtltko kuwo nt pmrt yenye dadt yo

wolu wo(ho(he no pn howono wotu wosomt no wenye nquvu ktstoso no kottko sertkolt
yetu t' ('We the Bonr are a communtty acknowle dged to be numelcally rnfenor
to others Our members have nerther much educatron nor poltttcal tnfluence tn

government rn Kenya')

Thts narratrve of drsempowerment of groups rs also artrculated by the Nubran

com munrty whtch rdentrfies itself as a'mrnorrty and margrna lrsed group neglected
due to erther relrgrous belref or erhnrc background',, The Endorors proudly told

the Commrssron of berng "rndrgenous peoples rn Kenya, rvho for mrllennra have

marntarned therr rndrgenous culture, systems and practtces resrdrng rn an area
wrth h rgh concentratron ofbrodtversrty and relatrve ecosystem tntegnty')rTheTalat
referred to themselves as a 'clan of the Krpsrgrs'whose rerg n as'rulers of the Krpsrgrs'

was vrolently extrngurshed by the colonralgovernment'{

A memorandum submttted to the Commrssron by members of thc Maasarcommunrty
elaborated the logrc of exclusron thus

lnrtrally, colonral poltcy was slructured to make Maasar polrtrcally and econom cally
dependenttopreventthemfromassertrngthetrcontroloFtheland Maasar peoplewere
slru(turally ex(luded [rom partrCrpatrng tn poltces that afleCted therr lrves . lrke other
rndrgenous peoples:,

Durrng the publrc hearrngs rn Kapengurra, the Pokot, Sengwer and 5abaot rdentrfed
themselves as tndtgenous peoples ofTrans Nzora,,^ although rn another rnstance, the
Pokot were rdentrfied as bne of the mtnoflty groups that lrve rn the North Rtft reqron'r7
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TJRC/Menro 127{ [Subm tlpd by he yralu CulluratGrou! Larkrp a Norlh D]shcll
IJRC/Memoi 0606 ISUbmittc.t by Bo.r comm!n ty Lemlr O,skrctl n 2
IJPC/Menro,03l1 [SL]hn(lea by lhe N!h,an.omhuf ry Narrohl
T.lRC/Memo,C002 lS!bmrtted b,, ihe E.iioro s commun ly Eaangnl
TJRC/Memo/1593 {Submrfled by the Tala commLrnrly Kenchol
TJPC/Memo, 0083 ISubmrted bv lhe Maasar cornnun t] Narokl
T.rRC/Hansard/Plrblciear!n! Kapengufia 1. Oclober201t/p 26
TJRC/Memo/1 21 I ISUbm(led by the Pokol communrtyl
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The Sengwer also rdenrrfied themselves as a long-sufferrng 'mlnorrty communlty'ln

relatron to the skewed land ownershrp structure, the Pokomo demanded that as an

ndrgenous group rn Hola, Tana Rrver, they should be grven first-Prrorlty rn allocatron rl

Based on the foregorng lttera(ure revtew and evtdence of self-rd ent lficatron

presented to the Commrssron, rndrgenous peoples tn Kenya rnclude the followrng

groups (although thrs rs not an exhauslrve llst )

Pastoralrsts and agro-pastoralrsts - Eorana, Endorots, Gabra, Maasal, Pokot,

Rendrlle, Samburu, Turkana, Somalr, Kurta, Marakwet and others,

Hunter-gatherers - Aweer (Bonr), Ogrek, Sengwer, Yraku)', Waata

Frsher peoples - llchamus, El Molo, several coastal communtttes rncludlng the

Ba,unr, Pokomo, Wardet, 8ont, Munyoyaya and srmrlarly srtuated groups

Overall, the Commrssron observed that pastoraltsts, hunter-9atherer5, nomadlc

groups and other practltroners of tradrtronal llvelrhoods tend to lack of votce tn

polrcy formulatron, were found to be economrcally emasculated by the wanton

spolratron of lands held through custom, suffered hrstorrcal rn.,ustrces perpetrated

through the rnstrumentaltty of securtty forces and experlenced wrdespread

structural poverty, requrflng spectfic redress A mlnorlty rrghts or tndtgenous

peoples'rrghts lramework rs useful tn enablrng a more rrgorous assessment of

these groups' challenges, desprte the contested nature of these concepts

lr'r revrewrng the srtuatron of self-rdentrhed mrnorrtles and tndtgenous groups, the

Commrssron was also presented wrth the problem of mtnortltes wlthln mlnorrtres

or "rnternal mrnontres" Whrle ethntc arouprngs are often assunled to be lnternally

homogenous, recent Studtes reveal the exlSten(e of complex hterarchtes wtthtn

them i" The clan, among some communttles, constltutes a farrly coherent polltlcal

com mun rty qurte d rstrnct from the eth ntc grou plng Thus, ln the case ofthe Somalr,

the Commrssron heard about lnter-clan tenslons plttlng at least three clans, the

Alu ra n, Ga rre and Degod ta that often resu lt tn sertous vtolent conflrcts rr Where such

clans held themselves out to the Commtsslon as dtsttnct unlts that bore specrfic

gnevan(es agarnst the state or other clans or trrbes, the Commlsslon resolved to

trear such clans as mrnortrcs and to address thelr human Ilghts (oncerns ln thrs

chapter Thrs approach rs rmportant for a( least two reasons

28
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TJRC/Hansard/Publ c Hearing/Hola/14 oclober 2011/p 12

Ofterrincorrec,Jy called yraku at lalselt Mukogodo-Maasar are a people lLv,ng n th? MLrkogodo foleslwesl ol Mount Kenya

Kenya cansntu;rctzl lcEslalve and at)flun$taltve Paqsons cot)cenuttg n )drger)ous peoplrs (200E) 1 Avaiable al hllp //

www chr up ac zalchr_old/ ndrgerlors/counlry-reporls/Country-reporls-Kenya pdf (accessed 3 January 2012)
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26 First, failure to appreciate internal hierarchies, whether gender, class or incipient
nationalism, is unhelpful in bringing closure to historical issues thal o prioti gave
rise to human rights violations.12 Second, as will become evident in subsequent
parts of this report, certain colonial slatutes whose operations continued beyond
the 1960s resulted in deep-seated marginality a mong communities. Some of these
statutes spell out specific clans as subjects of regulatory orders governing, for
instance, Closed Districts. Failing to address the concerns of these clans merely
on the ground that they are sub-tribes does not do justice to the unresolved
human rights and justice issues. Further, to the extent that that such recognition
extends rather than deprecates protection of individuals within such groups, the
Commission is duty-bound to consider them under the rubric of minorities.

The following section describes the international normative framework that
obligates the Kenyan government to ensure promotion and protection of the
rights of minorities and indigenous peoples.
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Minority Groups, lndigenous People and
lnternational Law

Explrcrt recognrtron of mrnorrttes tn tnternatronal human rrghts law ts contatned

rn Artrcle 27 of the lnternatronal Covenant on Ctvtl and Polrtrcal Rights as further

elaborated rn the UN Declaratton on Mtnorttte5rr Moreover, tndtgenous peoples'

nghts have recently been codrfied by the UN Declaratron on lndtgenous Peoples,r'

although thrg rs by no means the only global standard "

Afrrca's premrer human rrghts treaty, the Afrtcan Charter on Human and Peoples'

Rrghts (Afrrcan Charter),'5 whrle not expltctt tn tts mentron of mrnorlty or lndrgenous

flghts, contarns vanous provrsrons that are apPltcable to the srtuatron of such groups

Wlth speclfic reference to communalgroups, under whrch mtnorttles and lndlgenous

peoples falls, artrcle I9 of the Afncan Charter states that'all peoples shall be equal'

and'they shall enloy the same respect and shall have the same rrghts' lt also provrdes

rhat'nothrng shall lustrfy the domtnatton of a people by another'Artrcle 20 further

notes that

All peoples shall have lhe flght to exrsten(e They shall have lhe unquestronable and

rnalrenable nght to self-determrnatron They shall freely determtne therr polltlcal status

and shall pursue (he r economrc and socral developmenl accordrng to the pol'cy they

have freely chosen

Elsewhere rn the Afrrcan CharteI, rt rs provtded that'lhe mass expulston of non-

natronals shall be prohrbrted' A(cordrng to the Charter, mass expulsron rs that

whrch rs aLmed at natronal, ractal, ethntc or relrgtous groups'ln effect, any attempt

by a member-state to'ethnrcally cleanse'communal groups wrthrn therr borders

rs prohrbrted by the Afncan Charter. ln addltion to these broad standards, explrclt

recognrtron of mrnorlty ethntctttes and grouptngs ts begtnnrng to emerge rn Afrtcan

human lghts treatres,r'whrle vartous declararrons and ludlcral determlnatlons speak

to the protecton of rndrgenous communrtres around the contrnent '3

Declarat on of lhe Rrghrs ol Persons 8elong,n9 lo Nal o.al or Ethn,c RelgroLrsorLrnguslcMrnontres GA resaT/135

anner {7 U N GACR Supp lNo ag)a'210 U N Doc ,!.7,.91i993)
Declaralon on the Rrghls ol ndrgencus Peoples G A Res 61/295 U N Doc tuRES/17r1 (2007)

Seelor nstance ConvenlonConcerfrnglndrgero!sandTfibalP.oplesrnlndependenlCountres(lLONo 169) 72lLO
Oflc,alBLrll 59 e"tered nlolorcrSeol 5 19-1

Air can lBanl! lChaner on Human aid Peoples R,ghls adopted JLrne 27 1981 oAU Doc CAB/LEG/67/3 rev 5 21 I L M

58 (1982) ertered rnlo lorce Ocl 21 1986

Alr,c:ir Charer or Elecluns (n 3 above) anrcleS(2) See also lmMurlhr The Alr,can Unron and lhe Prcspecls lor

Mrnor Iy Prorecl o1 n A Xanhakr and P Ghanea (eds) M,norics n Peoplcs.nd Sell Determnalbn \2401) 221

Alncan Cornnr sson on Hurnan ano Peoples R ghls Reso/rlrol, o, iha R/ghts o[ htdqet,ous wafiten n Alnca \adopled
dunnghe(gth0.dnarySeseon held n Bantll Th.Gamba hom28Apnlro12May2011) The Resolulofi recognfes

r€l.ls o, rnd genous topulalons to propedy to lreely drspose ol lhe r weallh and naural lesources lo praclrc4 lherr cullure

and therr rEht lo develop renl as guaranleed rn lheAkc€n Cha(er and other pertnenl rnlernatronal nsLlrments [ ] See

alsa Malz\\ r Ahrcan Assactalan arcl Others v Maunlan,a Afr can Comm Sslon on Human and Peoples Rlghls Comm Nos

5,t/91 61/91 96/93 16,r/97 a 196/97 and 210'96 (2000) ln ,ndEtng Maufiranra lor rrs lrealmenl ol Black Maufitanians lne

Alncan Commrsson detefinrned hat for a country lo sublecl rls own ndrgenes lo drscnrnrnalory treahenl only becalse ol

the colour ol lhei. sk n rs an unacceplabe dtscnmtnalory atltude and a vrclatron ol lhe very sprrlol lheAlncan Chaner and

cl 'ha lener of rts artcle ? para :31

33

31

35

35

37

r8

ll8



, ]NRII

31

?')

The standards demonstrate that minoritieg and indigenous peoples have specifrc
rights under international and regional laws. ln addition to the fundamental rights
guaranteed to all human beings, members of minority groups and indigenous
peoples are specifically protected in relation to:

tr the right to exist - that obliges states to protect minorities and indigenous
peoples from genocide and physical displacement;

r the right to non-discrimination and substantive equality: states should protect
minorities and indigenous peoples from discrimination on the basis ofethnic,
religious. cultural and linguistic grounds;

r the right to self-determination - the right to political self-determination and
autonomy generally applies to indigenous peoples;

-r the right to protection of identity - preserving the freedom of minorities to
practice their culture, language and religion;

r right to development - entails a right to a process in which all human rights
are considered as an integral whole in both the process and outcomes of
developmenU

i right to participation and consultation - minorities and indigenous people have
a right to participate in decision-making processes that directly affect them;

::r right to a remedy for violations of their rights: All victims of gross human rights
violations have a right to a remedy under international law.

Kenyan law and practice concerning the rights of minorities and indigenous
peoples is therefore best understood and analysed using the set of international
and regional standards mentioned here.

2t9



lr llI

lnjustices and Violations Specific to Minority and
lndigenous People

Systematic Discrimination

33 lt rs clear that both the laws and polrctes drrectly rmPacted the status of mrnortty

and rndrgenou s commun rtres d unng the tempora I mandate of the Commtssron The

constrtutron rnherrted from the Bflttsh ln 1962, otherwlse known as the Lancaster

Constrtutron, was based on a delrcate compromrse of the colonral tnterests of the

whrte settler populatron on the one hand and the drsparate ethnrc asprratrons

and fears of Kenya's communrtles 'eThe constrtutron adopted two mechantsms for

secuflng the accommodatton and autonomy of mlnorlty communltles,

34 The frrst was the establrshment of regronal governments, whtch were vesled wrth

authorrty to n)anage the affatrs of communtttes restdent ln those regtons whrle,

through the senate, ensuflng that reglonal concerns were well arttculated wlthln

the supra-state level,"' The constttutron also establtshed, what was then rn the

early 1960s a robust brll of rrghts to address the equalrty demands of Kenyans.

35 Certarn provrsrons of rhe brll of rrghts were to cater for the specrfic rnterests of

coastal communrtres whose membershrp In the Kenyan State had been acceded to

by treaty'' These constttu onal guarantees tncluded non-dlscrlm lnatlon, freedom

of relrgron, re(ognrtron of Kadhrs courts as arbltral lnstltutlons rn personal matters

affectrng Muslrms and respect for pre-establtshed land rrghts at the Coast

36 These constrtutronal arrangements collapsed soon after rndependence wrth the

abrogatron of regronal assembltes and the abolttron of the br-cameral legrslature

as well as the [usron of all (hese powers under an tmpertal presrdency Under

(hts constltutronal structure, the prestdency was used as an tnstrument of crude

accumulatron of state largesse, buI most cructal for mrnorltles and tndrgenous

people, for land grabbtng "

37 Depnved of rnrtral safeguards and tn-burlt checks and balances, the retentron of

new constrtutronal provrsrons had deletertous rmpact on mtnortty and tndtgenous

communrtres lrvrng rn Northern Kenya For rnstance, whtle sectlon 29 of the

39 KASLngOeXenyaal50unrcahzednghlsolnnonttesantlndgcoouspeoples(2012)S,seegenerallvDBranchXeny.
belween hape.nC despatrl96i-201 I 12012)
Consr iulron ol Kenya {1963i Pan lv
HNdzovu Muslrn relJlons nthepollcsolnatlonahsmandsecesscfrnKenya 1 lsl3n)tc Alnca Jaunal \2014) 21

ThroLrgh t,vo schemes lie 1 rnrllon heclales scherne and senierlrent lrusl fund nlechanlsrns lard were acqurred n

the R n Valley lo lhr prEtldrcc ol mL.lor les See C Leo Wl)c trenellted lrom tne mrll on acre scheme? Toward a class

analysrs olKenya s lrans lron to rndependence 152 Catt2dt.n Jauttalol A/rca, Slld,es (1981)
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independence constitution provided procedure to be followed in the event of a

declaration of a state of emergency, this provision was subject to the operation of
the lndependence Order in Council. Under Section l9 of the Kenya lndependence
Order in Council (Kenya subsidiary legislation, 1963) the Governor General and
later the President had wide discretionary powers to rule Northern Kenya as he
deemed fit. Such powers included the power to declare a state of emergency
which had the effect of suspending the rights of citizens. Section I9 provided that:

The Governor-General may by regulations which shall be published in the Kenyo Gozelte,
make provisions as appears to him to be necessary or expedient for the purpose of
ensuring effective government or in relation to the North Eastern region without prejudice
to the generality of that power, he may by such regulatron make temporary adaptations,
modi6cations or quali6cations or exception5 to the provisions of the constitution or of any
other law as appear to hirn to be necessary.

Several other amendments to the independence constitution had severe negative
impa(t on the social, economic and political experiences of communities living
in Northern Kenya. The third constitutional amendment (via Act No.l4 of 1965)

altered the parliamentary majority required for approval of a declaration of a state
of emergency from 65 percent to a simple majority. The fourth amendment (via Act
No. 1 6 of 1966) extended the President's power to rule the whole of North Eastern
Province, including Marsabit, lsiolo, Tana River, Lamu and Samburu Districts by decree.

The sixth amendment had the effect of enormously enlarging the president,s

emergency powers. lt completely removed existing safeguards relating to
parliamentary control over emergency legislation by repealing this provision and
replacing it with one which gave the President a compiete dls.retlon and authority,at
any time by order in the Kenyo Gozette to bring into operation generally or in any part
of Kenya, part lll of the Preservation of Public Security Act or any part thereof:or

The powers granted to the President in relation to the Northern Frontier District
(NFD) - which included Tana River in the Coast; 6arissa, ljara, Wajir and Mandera in
North Eastern; lsiolo, Marsabit, and l,/oyale in Upper Eastern; West pokot, East pokot
(EastBaringo),SamburuandTurkanainRiftValley-complimentedexistingdraconian

colonial legislations the operations of which did not cease with the end ofcolonial rule.
These statutes included the Outlying Districts Act, the Spe(ial District (Ad m in istrat ion)
Act", the Stock and Produce Theft Act,5, among others. Notwithstanding the clear
contradiction between these colonial laws and the independence constitution, the

lll f
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The Consltulion o, Kenya {Amendmenl) Act N o 16 of j 966 See generally Legat Nolrce No 264 of i966 Norlh Easlern
Provrnce and Contquous Oistrlcts RegutatDns. 1966 made lnde] lhe p;ese;atbn of pubiE Securly Act. Chapter 57
Laws ot Kenya pursuant to tie Provisons of Seclron j27 ol the Constrlulon
SDecral Dislncls (Ad minislration ) (Repeated ) Acl (Cap 105). secton 7.
Slock and Prodlce TheflAcl (Cap 355 ot Laws ot Kenya)
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offensrve laws were retarned pursuant to recommendattons of the Commtttee on the

Brll of Rrghts that drafted the constrtutron rn I962, thus

The Commrttee consrdered whether rt was destrable for the Brll of Rrghts to permrt

the contrnued rmposrtron ol such restn(tron5 of freedom of movement as are now

authonsed under the specral drst (ts (Admrnlstratrons) Ordlnance and the Outlylng

Drstrrcts Ordrnance The Commtttee recognr5e5 thal there may be certaln oblecllons

Io permrttrnq the contrnuatron of legrslatroo oF thts !ype but on balance they conslder

that ln present crrcumstance5 tt ts nccessary to do so, provtded that the tstll of Rrghts

lays down certarn lrmrts wrthrn whrch such legrslatton may be operated The Commlttee

consrde15 that thrs result mrght be s'rtably a(hreved ln the followrng way The two

partrcular Ordrnances rn questron would be spectfically preserved untrl such trme as the

legrslarure decrded they could be drspensed wrth,'(

Afrer m.rny decades of farlure to recognrse and address the problem of exclusron,

the Constltutron of Kenya, 2010 rncluded several provrsrons tntended to secure

ar'l efhcreat legal frarnework for the protectlon and promotton of the rtgh(s

of mrnontres and rndrgenous peoples Among other thtngs, the Constltutron,

acknowledged the flghts of mrnontres and margrnalrsed groups (sectron 56) and

guaranteed access to lustrce for all persons (sectton 48)

FurIheL the Constrtutron protects agatnst dtscrtmtnatton whether by publtc or

pflvate actors and calls on the srate to'take legtslattve and other measures includlng

affirmatrve actron programmes and polrctes desrgned to redress any drsadvantage

suffered by rndrvrduals and groups because of past drscrtmrnatron,'(sectron2T \6))'l

ln addrrron, sectron 260 of the Cons0tutton provtdes definttron to termtnologles that

had prevrously been loosely applred A margtnaltsed group rs defined as a group of

people who because of laws or practrces before, on, or aftel rhe effectlve date were or

are drsadvantaged by drscrrmrnatton on or'\e or more of the grounds rn Artrcle 27 (4)

(t e, race. sex, pregnancy, mafltal statuS, health status, ethnlc or soclal orlgln, colour,

age, drsabrlrty, reIgron, conscrence, belrel culture, dress, language or brrth).

Further, under sectron 260 states a margtnalrsed communtty means.

a communrty that because of tts relatrvely small populatron or for any other

reason, has been unable to fully partrctpate ln the rntegrated soclal and

economrc lrfe of Kenya as a whole, or

a tradrtronal comnrunrty that, out of a need or deslre to preserve rts unlque

culture and rdentrfy from asstmtlatton, has remarned outstde the lnlegrated

socral and economrc lrfe of Kenya as a whole, or

46 Preservdt,on oi Publ c Secufily Acl (Cap 57) sec 1(2) (al
ConslrlL,tLcn o, Kenya 12010) sec 24 a,rd 33
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an indigenous community that has retained and maintained a traditional
lifestyle and livelihood based on a hunter or gatherer economy; or

pastoral persons and communities, whether they are ii) nomadic; or (ii) a
settled community that, because of its relative geographic isolation, have

experienced only marginalparticipation in the integrated socialand economic
life of Kenya as a whole.

45 These broad provisions of the 20'10 Constitution were designed to reverse years

of normative sanction of minority and indigenous rights violations. However, the
intent ofthe Constitution will remain unrealised withoul statutory and institutional
arrangements to convey constitutionally-granted rights to communities. The
Commission noted with concern the fact that there is no specifrc statute, policy or
institution that seized with the responsibility of ensuring inclusion of minorities
and indigenous communities in Kenya. This reality contrasts sharply with the
situation of other marginalised groups such as the youth, persons with d isabilities,
women, children and refugees all of which are governed by very speci6c statutes,
policies or institutions.oB The su bsistence of this policy lacu na relative to minorities
is inconsistent with the aspiration of a reconciled nation-state.

46 The Commission is, however, (ognisant of the opportunity presented by the new
Gender and Equality Commission, whose mandates include the coordination and
facilitation of the mainstreaming of issues of marginalised groups in national
development and to advise the government on all aspects thereol

47 Systematic discrimination of minority and indigenous people has taken varied
forms in Kenya. However, three manifestations of discrimination stand out: lack of
formal recognition; violation of rights relating to citizenship and negative public
portrayal of minority and indigenous people.

Formal recognition and right to identity

48. ldentity is the individual's "social profile", in( luding inter-personal ties such as family
relations, as well as ties to a culture, religion, or geographical place.^, The right to
identity is therefore associated with several other rights, such as the rights to a

name, nationality, juridical personality, family and culture, but does not precisely
equal any one of these rights.50 Arguing for recognition of identity, Taylor asserts
th at:

l

48

49

5fl

see e.g. children Acl No 82001 Refugees Acl No 13012006r persons wilh Disab ilresAct No. 140f2003 National
Gender and Equalrry Comm6son Act No I 5 of 20 1 1 yolth poticy SocEa p roteclron polcy. tO p poticy. elc
lnlenaronal Coven anl o n C u,t a nd poht cat R Ohls GA res 22004(XXt) 21 U.lt GlOiSrpp (No 16)ai 52 UN Doc
4/6316 (1966) 999 U N.lS. 171 entered rnlo force Mar 23. 1976 AI1 27
Un,versaloeclaralron ol l-luman R€hts GA .es 217A(lt) UN.Occ A,/Bj0al71 ait 6lt9a8)(here,nater UOFTR )
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[]oufldentrtyrspartlyshapedbyrecognrtronorrtsabsence,Oftenbythemlsrecoqnrtron
of others, a person or qroup of people (an suffer real damage, real dl5tortlon, lf the

people or socre(y around lhem mrtror back to tlrem a conFnrrlg or demeantng or

(ontemptrble prcture of then'tselves'

Desprte wrdespread popular belref rhat Kenya ts a composlte of 42 trrbes, there rs no

stdrutory or polrcy basrs for thrs belref The'42'comes from the trrbes enumerated ln

the 1989 populatlon and houstng census report, the last such report to pubhsh the

answer to 'the tflbe questron' untrl 2009 ln (he 1989 census, only 42 optrons wele

avarlable as answers, so thrs figure of 42 was not arrrved at through self-tdentrficatton

by ctttzens NoI berng one of the 42, mosl mrnorttres were rdentthed under the broad

rubrrc "Others'i or subsumed wlthtn a domrnant rdentrty such as Kalenlrn or Luhya

- a factor that contnbutes to deep-seated feelrngs of exclusron 5r Gtvtng testlmony

before the Commrssron, a member of the Munyoyaya communlty sald'

lam from a smatlcommunrty known as lv4unyoyaya who ltve tn the northern part ofTana

Rrver [ ]These people are between 3O,OOo and 4o,o0o When the 44 (5ic) trrbe5 of Kenya

were regr5tered, they (the [4unyoyaya) were probably not rn a posltron to be recognrzed

They were lumped wr(h Ihe brgger tllbe, when the census ts done and when ldentl6catlon

cards dre rs5ued. they are referred to as'Olher Kenyans'[ ]!"rewereno(drstlngurshedasa

d strnct communrty, that r5 one thtng we are relecttng We do nol want ro be referred to a:
'Other Kenyans'because we came Io Kenya several centuttes ago, before most of the other

communrtres mrgrated into Kenya Why have they been recognlzed and we have not been

re(ognrzed) we are not re(ogrrrzed a5 a co1]rnunrty

The Conr mrssron heard about the non'recognttton of many mtnorlty and lnd lgenous

commu nltres rn the populatlon en umeratron exerclSe - Nublans, Munyoyaya, Waata,

09rek,5abaot, Kurra, Kona, Balunr, Hara, Saakuye, Eurlr, lsaak, Sengwer, Suba and

many others - whose rrght to rdenttty had been denred by the state Durlng the

thematrc heaflngs, the Commlsslon was tnformed about the manrfestatton of non-

recognr on and utrlrty of rdentrty thu s

Shrrnzr communrty are scattered all over the coastal regton The cen5u5 lndLcates tho(

lhey are 5h rrazrlswa hrlr, but they 5ay lh,rt they do not !'vant to be bundled logether

wrth Swahrlr because Swahrlr rs not a communrly or trtbe When you are recognlzed you

wrll get employment opportunrtres Srnce Shrrazr rs noI recognrzed, oul of about 20 000

people, rt rs only 700 who are educated, thal ls, they reached Form Four and above

Another one s the SJnye Comntunrly They are about 7,000 people Others tnclr-:de

Burlr but they have been bundled together \rrth other communrlles A communlty ls

C Taltrr itfga) TneiclrcsolRecug'rion,rrCTalo'&A(;ullmaftedstMulllcultuatvttettdlheaoltcsalRecagnltott
(1991) 25
S Balaton-Chnmes Couflng as ctrzens recognrlron ol lhe Nubrans n lhe 2009 Kenya census 10 2 Elhropoirtcs (2011)

208-18
TJRC/Hansa.d,Pub|c Hear ng,Lamu/9 Jan!ary 2011/p 11-i 2
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supposed to be recognized either as Burji or Nubian and given a code number so that
they can have acces5 to rights like other people. The problem of not being recognized
would lead to culture and history loss. When you lose your htstory and culture, then you

will have lost the community.5'

Presenting numbers in relation to ethnic belonging in the national census can

be controversial. The government worries about inciting conflict over population
numbers. Additionally, the government argues that ethnic data emphasises
particularism rather than national unity, which in Africa's multi-national states can

be latched upon to further fracture the state.t5 What African governments - Kenya

included - fail to reveal however, is that behind the rampaign for an ethnic-blind
census is an attempt to conceal a complex hierarchical access to state resources;

a situation which privileges dominant groups while disadvantaging minorities.
Consequently, detailed statistical information about ethno-linguistic minority
groups and indigenous peoples in Kenya is difficult to ac(urately report because
many groups have over time been excluded from the census.

Based on an analysis of population and household census reports over the last
40 years, the Commission established that certain communities su(h as the
Sengwer, Ogiek, El Molo, Waata, Munyoyaya, Yiaku and others have often been
lumped with relatively larger ethni( categories with whom they share no social or
(ultural solidarity. - This enforced assimilation through the census process is quite
incompatible with the approaches of data gathering from population groups by
the state during the earlier part of the temporal mandate of the Commission, For
instance, the I969 census contains detailed ethnic data broken down at the district
level of at least 42 "Kenyan African tribe or nationality'i The number of Kenyan
African communities had reduced to 38 by the time the 1979 census report was
published, reflecting a homogenising attempt.

ln the 1989 census, data was ethnically disaggregated and 40 communities were
specifically identified. ln I999, the population and household census report adopted
an ethnic-blind approach to population enumeration, instead using administrative
units only as the basis for identity.The Kenya 2009 census report reverted to ethnically
disaggregated data, but information provided was not broken down at the 9ub-
national levels. Such an approach suggests that the state is keen on using ethnicity
as a political construct at the national level as opposed to a tool of developmental
planning. This is especially relevant given Kenya's deepening decentralisation, where
ethnic data at a sub-national county level would be more relevant.

51
55

TJRC/Themallc Heanng/M nonty and lndrgenous peopletFebtuary 2O12tp 12
See generally G Lvnch T he wars ol wno belongs Vthere the unsta ble polrtrcs ot a ulochlhony on Kenya s Ml E tgon 1 0 34
Elhropor0cs (2011) 391-410
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The commrssron noted that accurate data collectron through government

programmes provrded an rmporlant startrng pornr for recognttton oI mrnorrty

groups and rn partrcular the census As has been observed

A major (oncern of m nor ty and rndlgenou5 aommunltles ln Kenya ls the perslstence

of the colonral notron thal Kenya ts a country of '42 trlbes' Thls 5tatement oblrterales

Ihe exrstence of numerous groups and perpetuales the rdea that certaln mlnor Iy and

rndrgenous coftrmunrtres are of no consequence rn the natronal d]5(ourse "

A representatrve of the Nubran communrty durrng the publrc hearrngs ln Klsumu

gave testrmony that exemplrfied thrs fact,

We rry to sens trse our people and a good number of the Nubrans know that they are

the 43rd tnbe of Kenya BLrt whenever the census ls held, they lndrcate thal there are

42 tnbes n Kenya So, I do not know rf lhrs was put strdlght to the other Kenyans loo "

Because of Kenya's hrg hly drverse reltgtous and ethnlc composrtron, rt ls lmportant

to examrne mrnonty rrghts tssues both at the natlonal as well as sub-nattonal

levels, namely the county Some communlttes may be seqments of a nattonal

group that rs domrnant tn nature but whrch may be a mrnorrty reltgton or ethnrclty

rn a partrcular county Furthermorc, certatn groups such as pastorallsts may be

regronally concentrated whrle others, s uch as the O9lek, are drspersed over a wlde

geogra ph rcal regron

These geographrc drstrnctrons were tmportan( for the Commtsston tn tts analysts of

the legacy of state polrcres that have targeted partlcular reg tons a nd tn constderatton

of reparatrve measules and guarantees of non-repetrtron of vlolatlons Eoth

regronally concentrated mtnonttes and nattonally dtspersed communltles are

arguably protected under rnternattonal law, although conslderatron of'nattonal'as

opposed to regtonal mrnofltres rs much more developed and accepted 53

l d genous $/omen Stand Agalnsl Vrolence A Compan on Repon lo lhe Unlled Nallons SecreEry_General s St!0y on

Vrolencc A0arnsl Wornen {2006)
TJRC/lrafsaro P"!lc lc.r n9/Krs!,n!r 18 JLrly 20i I p 68

K Henrard Therqhtloeqlallyand Non.Orscnmlnaloa nSDersso(ed) Pelspecltvcs on lhe nghls al ntnanles and

tdryenous peaples n Alnca (2010) 210

57

Citizenship

58 A deeper and more egregrous form of breach of the rlght to rdentrty rs when legal

provrsrons are a pplred to exclude a gtven ethnrc group flom access to cttrzenshtp The

Commrssron recerved evrdence demonstrattng that communltles ln North Eastern

and Upper Eastern reg ons of the country and Muslrms rn generally have suffered

drscrrmrnatron for decades tn relatton to the therr rtght to crtrzenshtp A study by

KNCHR fou nd that'Appltcants for Kenya's cltlzenshlp rn the Northern regron often

56
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undergo stflngent vetttng - at least compared to other peoples rn other parts of
Kenya's'g The study proceeded to observe that thrs form of drscrrmrnatron has
partrcularly had greater rmpact for females rn Northern Kenya:

Berng female, Muslrm or belongrng to the Somal ethnr. group further complr(ate! the
applrcalron procedures for obtarn ng a passport or lD (ard Women from the regron
for rnstance are w thout automatt( ctlrzenshrp and mu5t be lrnked Io men (husbands
or fathers) The result of thrs has been the chronrc delay and outrrglrt denral of thrs
valuable document to many people rn the rogron ^n

Testrmonres recerved by the Commtsston confrrm the findrngs of KNCHR A member
of the Soma lr (ommuntty tesf tfylng to the Commrssron tn Eastletgh rn Narrobr stated

Eastlergh was desrgned as a 50malr sector by the colonral government However, the
chtldren are strll havrng a problem of not hav ng n sense of belongrng to the place Thrs
ts srmply because of the government's attttude A5 I satd earlrer, nattonal lDs r5 evrdence
of natronalrty and when rt ts dcnred your clttzeoshtp rs ln doubt Anyttmc a documcnt
rs r55ued to a Somalr, rt rs vrewed w th susprcton and may more often be rgnored when
presented by rhe holder''

ln North Eastern and Upper Eastern, the Commrssron heard over and over agarn how
the process of acqurnng tdenttty cards takes longer and far more ngorous than tn
other parts of the country As a result, restdents of the two regtons vrew themselves, at
best, as second class crtrzens Therr plrght was well artrculated by a wttness rn Marsabtt

We feel as rf we are thtrd class cttlzens of Kenya lt rs a5 tf we do not h,lve equal nghts
wrth other Kenyans rn terms of crtrZenshrp and rnstru(tlons We f;:ce constant scrutrny
rn terms of natronal regrstratron I remember that tcould not lorn the untverstty strnply
be(ause ldrd not have an rdentrty card I qot that rdentrty card rn a nranner whrch I

ought not to have lollowed I had to brrbe an officral at the regrstratron bureau to have
my tdentrty card rssued at K bera Lo(alon I had applted for the rdenltty (ard more than
two yenrs before that date But my appltcatron would be re1ected because there was no
conclusrve proof that I was a Kenyan WecannotdenythatthepeopleofnorthernKenya
and southern Ethtopra are but one people who,tre merely separated by the artrficral
polrtrca I bord ers Wedonotdenythatmostofushaveourkrnontheothersrde However,
thrs does not mean that we are not Kenyans We have our fellow Keny,tns from western
Kenyan and our fellow Maasars who lrve In border areas but thcy are nor sublected to
the same scruttny As we travel to Kenya, we face the 5tllct burden of proof that we are,
rndeed, Kenyans lf the four of us were to travel tn the same vehrcle, the presumpt on
would be that the rest are all Kenyans, but I am a foretgner So, nt the numerous road
blocks whrch are lrned up all lhe way from here to l5rolo where Kenya starts, I have to
produce my rdenttty card, ln default of whtch I would face 5evere consequences

KNCI.IR Fore,gners al home fhe dtiemma at ctitzenthe n nadhcm Xenye eAOg) 7
As above
TJRC/Hansard/Thematc Hearng,M nJrIy ard lnC geno rs people/Na rob l3 February 2C12/p i3
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Pror to the enactment of the Constrtutron of Kenya, 20I 0 a nd the Jdoptron of the

Kenya Crtrzenshrp and lmmrgratron Act arld Kenya Crtlzens and Forergn Natlonals

Management Servrce Act, 2011 , the repealed Regrsrratron of Persons Act and

the Crtrzenshrp Act were plocedural laws whrch provrded the framework for the

mandatory regrstratton of Kenyan ctttzens and thetr tssuance wlth ldentlty cards

One of the problematrc hallmarks of the legal regrme governlnq crtlzenshlp durrng

the temporal mandate of the Commrsston was the fact that the law gave the

mrnrster responsrble for crtrzenshrp sweeptng powers

The Crrrzenshrp Act stated that the mtnrster'shall not be requtred to assrgn any

reason for the grant or refusal of any applrcatron under thts Act and the decrston

of (he mrnrster on such appll(atron shall not be sublect to appeal or revrew rn

any cour('r The requrrement that some communltles - Musltms, Nublans, Jnd

Somalrs - be Sub.,ected to a vettlng process ls one arbttrary measure Introduced

and executed through mrnrsterial 6at

ln addrtron to the wrde drscretton enloyed by the mrnlster rn the grantlng or

revocatton of crtrzenshrp flghts, Sectron 8 o[ the Regrstratlon of Persons Act

empowered a regrstratron offrcer to requlle any person reglstered under lhe Act to

furnrsh such documentary or other evtdence of the truth of the tnformatton gtven

by thar person Usrng thts legal provrsron, the Prlnclpal Reglstrar of Persons tssued

regulatrons rn 1989 that'

ln accordance wrth sectron 8 of the Reqrstratlon of Petsons Act, the Prln(rpal Reglstrar

requrres all persons of the Somal' clhnrc communlty resldent ln Kenya who are of elghteen

ll8) years and above to attend before reglstratron officers at the centres speclfied ln lhe

second (olumn of thc schedule and furnt5h su(h documentary or other evldence of the

truth of thc r rcgr5tratton bctween l3th Novembet I989 and 4lh Deccmber, 1 989' I

The screenrng exercrse whtch was tn effect a mass vertficatton process of the

Sornalr romnrunlty was desrgned to flush out altens or those owrng allegtance to

another state lt was carned out through the use of vettlng commlttees composed

of polrtrcally selected elders and members of the Provlncral Admrnrstratron and

Crvrl Servrce '''

TheCommrssronwasinformeddurtngpublrchearrngsrnTanaRrverthatrnl990,for
rnstance, pursuant to the drrectlve of the Prtncrpal Regrstrar of Persons, the Galleel

Regrslralon olP€rso s Acl (Repealed) Seclon9
Lagal Notce No 5320 of 1olh Noverib€r 1989

Ke;ya H,rrn3n Rehls Cornmrss on (KHRC)Forelgners at hame Thc dlentna oi cl)zenshq n twlhen Nenya 12009)
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Kenyan crtrzens by the vettrng exercrse more than ten years ago The Galleel were

vrewed as rllegal rmmrgrants rnto the country and were often forcrbly deported

back to Somalra, therr alleged home o'Thrs act of forced deportatton amounts to

collectrve expulsron

The standard for determrnrng whether collecttve expulSton occurred does not turn

stnctly on numbers of those expelled but rather on whether the decrsron to expel

rs based on 'group consrderalons' One approach to determtntng whether'9roup

consrde ratrons' exrst rs to look for a pattern where the state has expelled rndtvtduals

based on membershrp to a parttcular group rather than on partlcular characterlstrcs

resultrng from a revrew of the mertts of each case " The lnternatronal Law Commlsslon

(lLC) has rndrcated that collectrve expulston exrsts rn (he absence of a procedure to

rdentrfy drstrnct and specrfic reasons for expulston ttt each tndrvtdual case

IT]he expulsron of even a relattvely small number of alrens may v olate Ihe prohtbtrron

of collecrrve expulsron f the expulston of each alten ts not constdered on an tndtvldual

case-by-case basrs The (ollec! ve character of the expulston oI a group of alrens as sr.tch

rs the e5sentral element of rhe prohtbrtLon of collecttve expulsron of a group of alens ls

the essentral element of the prohrbrtton of collecttve expulslon ''

The contrnurng nature of thrs vrolatron wr(h regard to other sectrons of the Somalts

ln Northern Kenya was evrdent rn testlmony gtven before the Commrsston'

The rdentrty cards whr(h were rssued rn the year 2009 for about 340 Form lV leavers have

unrlaterally been cancelled by the Provrnctal Commrssroner, North Eastern Provtnce [ ]

after !he lr|ple vettrng process and we were lucky that 3,000 plus rdentrty (ards came,

they have been cancelled by one man Thls ls the case and yet we are clatmrng to have a

new con5trtuUon and we are (larmrng to be Kenyans Thal r5 very unfalr "

Even Somalrs who have for decades ltved outstde Northern Kenya face srmtlar

challenges of accessrng natronal rdentrty cards as evtdenced by the expertence of

Somalrs who have lrved rn Natvasha from colonral days

ln Narvasha, we have a problem of rdenlrty cards I told yo! Ihat I was born ln Nalvasha

rn I954 and I have a brrth certtficate and att tdcnttty card, but rny chtld who rs 22 years

old now does not have an rdentr(y card When you go to hll the forms, they rc]ect thern

when rhey see a Musltrn name ldo not know why our chrldren are not gettrng tdenttty

card5 When we fill (orrns for bursary, we do not get but our nelghbours'chrldren get

the t(holarshrp Our chrldren also do not get bursary form the CDF krtty When we fill the

lorms w th our fellow member5 rn the group,Ihetr appltcatron wrll be atlended to bL]t ours

68
59

70
T1

KIlRC r ba a!rve)
rternar Jfal Law Com,nrssrorr ErpLls on oi /\l ens Verrrorandurr D, lhe Selre€nal
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will not be attended to. I do not know whether this is religious or tribal conflict. We do not
understand.')

Ihis was corroborated by another witness at a public hearing in Naivasha:

My daughter has three children but she still does not have an lD card although she has

a waiting letter. All our Somali <hildren in Naivasha do not have lD cards but they have

grown up here. There is even a 50-year-old woman who has not been given an lD card.
We are not at a border such that they can say we crogsed over from another country. This

is open d iscrim ination,'il

The Commission also heard of discrimination against Nubians in accessing identity
cards, a fact corroborated through research by diverse scholars.,4 A Nubian
representative spoke on behalf of the Nubian community in Kisii town. He lamented
the lack of formal recognition of the Nubians by the State and lin ked their situation
to their inability to secure eleclive positions in the National Assembly

Now, lask myself: Why has it taken the Government over IOO years to realise that we
have the Nubian community whose citizenship is nol recognised by the constitution?
Even when we were growing up, any place we went to, we felt that we were second ( lass

citizens, and not full citizens of Kenya. We face a lot of problems because we are viewed
as non-Kenyans. As a minority community, we should get automatic nomination, so
that we can get representation. That ha5 not happened and we do not know where to
get fairness. We should get it so that we are represented politically, and our issues can
be taken forward and we get some help.,i

Aside from actual denial, bureaucratic delays in the issuance of identity documents
oflen results in loss of economic opportunities for minorities as a Nubian youth in
Nakuru district told the Commission:

The perception of Nubians being non- permanent citizens drags them into long,
tiresome and bureaucratic process lsl leaving them without the national identity card
resulting Iin] to Isic] lack ofjobs for the energetic Nubian youth.?6

A similar story was recounted in Nairobi:

Nubians in Kibera are not recognized al all. Our parents were all born in Kibera but we are
not recognized. Our children go lhrough the same problems. A child who is not a Nubian
will come and after two weeks, they have an lD and passport but for the Nubians, it will
take even a year.'7
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TJRC/Hansad  bmen s Heanng/NauashrzT November 2011/p. 7
TJRC/l-lansad/Publc Hearing/Naivasha/26 Novembet 2011 lp. 54
Balalon (n 52 above)217
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Meno/0977, TJRC/Memo/1401 JSubmrtied by lhe Nubran Councrtol Etdersl
TJRCTMemo/1156 [Subm]tled by the Nubian youlh from Naklru Drstricll
TJRC/Hansard/Publc Heaing/Narrobr/20 February 2012/p 15

23t



77 Whrle most mrnonty communrttes have not sought,udlclal resolullon of thelr

challenges on crtrzenshrp, the Nubtans have ln 2003, the Nubrans sought the

rnterventron of the Hrgh Court, allegrng dtscrtmtnatton rn the aPplrcatron of the

provrsrons of the constrtutron and the enabllng legrslatron relatlve to cltlzenshlp

Respondrng to the actron, the state rarsed three lssues that the Nubrans were

forergners who had never renounced therr Sudanese cltrzenshlp, that they had

been neglrgent rn not pursurng crtrzenshrp by regrstratron and lastly that therr

clarm was deficrent on the grounds of /achel

7A The court, rn total dtsregard of prtnctples of class ac on, saddled upon the Nubrans

the added burden of documentrng all the members self'rdentrfyrng as Nubrans rn

order to satrsfy the courts that the communtty was not a phantom 7r

79 Drssatrsfred wrth lhe ma nner tn whtch therr access to I ustrce was fettered by Kenyan

courts, Nubrans sought legal protectron ln reglonal adludrcatrve mechantsms ln

2Ol 1, the Afncan Commrttee of Experts on the Rrght5 and Welfare of the Chrld

(ACERWC or Afrrcan Chrldren's Commrttee) made a declsron on a communrcatron

filed by the lnstrtute for Human Rtghts and Development (IHRDA) and the Open

Socrety Justrce lnrtratrve (OSJI) on behalf of Nubran chrldren who had sought

legal protectron agarnst vrolatlon of therr rlghts to acqulre a natronalrty, unlawful

drscrrmrnatron and consequentral vtolattons''

80 The Afrrcan Chrldren's Commrtte's rulng found Kenya rn vtolatton of the rrghts

of the Nubran communrty's chrldren ln partrcular, the Commrttee made five key

recommendatrons

The government of Kenya should take all necessary leglslatrve, admrnrstratlve,

and other measu res rn order to ensure tha( chrldren of Nu bta n decent tn Kenya,

that are otherwrse stateless, can acqutre a Kenyan nattonalrty and the proof of

such a natronaltty at brrth

The government of Kenya should take measures to ensure that exrstrng chrldren

of Nubran descent whose Kenyan nattonallty ts not recogntsed are systematrcally

afforded the beneht of these new measures as a matter of prlorrty

The government of Kenya should rmplement lts brrth reglstratlon system ln a

non-drscrrmrnatory manner, and take all neceSSary legtslatrve, admlnls(rd(lve,

and other measures (o ensure that chtldren of Nubran descent are regrstered

rmmedrately after brrth

7A Yunus Ah lnd Oncts (an beh.l ot lhe Ntb.n Co muntty) v Adornay Gene?t al the Rcpubhc ol Xenyz lnd ahct
Narrobr Brgh Court CrvrlApphcalron No 256/2003

19 IHRDA 6;d ASJI v fhe Garennenl af Xcny. Afrcan Comm tlee o{ Experts on lhe Rlghts and Wellare ol the Ch d

(ACERWC) Cor munrcalron No 20f2009
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The government of Kenya should adopt a short-lerm, medtum-term and long-
term plan, rncludrng legrslatrve, admrntstrat,ve, and other measures to ensUre
the fulfilment of the nght ro the hrghest attarnable standard of health and of
the nght to educatron, preferably tn consultatron wtth the affected beneficrary
communrtres

The government of Kenya should report on the rmplementatton of these
recommendatrons wrthln srx months from the date of notrficatron of thrs
decrsron, and tha t the commrttee appotnts one of rts members to follow up on
the rmplementatton of thrs decrsron

The Commrssron rs also cognrsant of the decrsron of the High Court rn Mombasa
rn 2011, whrch rssued conservatory orders restrarnrng the Mrnlstry of lmmrgratton
from enforcrng an admtntstrattve crrcular requrrrng persons of Arab and Astan
rdentrty to produce documentary proof of ancestry beyond those requrred of
other Kenyans and to be sublected to a verrficatron process (vettrng) before berng
granted rdentrty cards or passports ln arrrvrng at thts tnter m decrsron, the court
ruled the crrcula r a n ullrty for "srnglrng out Kenya n Ara bs a nd Asra ns as com mu n rtres
members of whrch must sU pply pa rents'a nd gra ndparents' brrth certrficates before
berng rssued wrth natronal identrty cards,B0"

Desprte these l udrctal determ tnattons, the Com mrsston wa s not made aware of a ny
senous actron taken by the Kenya governmen( towards ensuflng full enforcement
of the orders granted

It rs rmportant to note that the maloflty of people agarnst whom the above
restflctrons relattng to access to nattonal tdentrty cards have been enforced are
Muslrms Actually, these restnctrons have almost wtthout exceptron targeted
communrtres whose membershrp rs predomrnantly Muslrm The 2009 study
by KNCHR on crttzenshrp nghts of people lrvrng rn Northern Kenya found that
'relrgrous afllltatton too affects the tssuance of Government documents,s,
In thrs regard, the study noted that,

appIcatron drfhcultres rr]crea5e as one moves frorn Northwest, predomrnantly
tradrtronalrsts and Chrlstrans, to NEP wrth a large proportron of lslamc populaton
People wrth lslamrc names have htgher tenden( e5 oF betng !,etted ln a(qur5ttton of
lD cards than those wtth tradtlronal or Europenn names The largest number of people
vetted has lslamt( nomenclature or are of lslamrc background,,

Mt6hms lot Human.RKlhts 
-a-nd 

Others v Allarney General and Others Hrgh Courl ol Kenya rn
N4ombasa, Pel(ron No 1 ol 201i
KHRC (n 64 above) 36
As above
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84 ln 2007, Presrdent Mwar Krbakr, rn tactt recognltlon of the fact that Kenyan

Muslims have hrstoncally faced varred forms dtscrtmtnatton on the basls

of therr relrgrous aff lratron, appornted a spectal actlon commlttee to look

rnto concerns of the Muslrm communrty tn regard ro alleged harassrnent and/or

drscrrmrnatron rn the applrcatron or enforcement of the law The Commrttee was

specrfically ma ndated to

al recerverndrvrdualcomplarntsofallegedharassmentand/ordtscrtmtnatton

rn the treatment of persons who profess the Musllm falth wrth reqard to

9ecuflty rs5ue5,

b) ascertarn whether on the face of rt, there ls melt rn a comPlarnt, and

whether to act on the compldrnt approprlately, whtch may tnclude

channellrng rt to the responStble Departrnent of Government for actlon,

c) rnqurre tnto allegatrons of wrongful or rllegal denral of entry Into or exrt

out of Kenya by Kenyan crtrzens who profess the Muslrm farth,

d) take rmmedrate actton as far as ts possrble to solve the problem drsclosed

rn (a), (b), and (c) above,

e) oversee, coordrnate, monttorandfollowupspecrficactton on tdenttfied

problem cases

f) revrew regulattons, codes of conduct, processes and procedures ln the

Publrc Servtce and recommend changes necessary to avord or reduce

srmrla r complarnts.

g) prepare advrsory oplnrons or proposals on approprlate remedral acllon to

be taken by the Permanent Secretanes or Chlef Executtves of respo n stble

Mrnrstres or Publr( bodres,

h) Recommend approprtate polrcy and legtslattve reforms

ln executron of rts mandate, the Commlttee conducted publrc hearrngs from

the 5 November to 6 December 2007, rn .lll the Provlnces Upon completron of

Its work, Ihe Commrttee prepared a report whrch was submltted to Presrdent

Mwar Krbakr rn March 2008, However, Presrdent Krbakr drd not release the RePort

of the Commrttee to the publtc All efforts by the Commrsslon ro secure the

report were unsuccesSful ln one lts responses to the commlsslon's requestS

for reporls of commrssrons of rnqurrtes that have never been released to the

Publrc, the Secretary to the Cabrnet and Head of the Publrc Servtce tnformed the

Commrssron that the release of the report requested was'at the dlscretlon of the

H E the Pres rdenti
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The Commrssron nevertheless recetved a copy of the report from a credrble unofficral
source The Commrssron belreves that tt ts tn the publtc tnterest and rn furtherance of
the oblectrves for whrch the Commtssron was establrshed that rt publrshes the copy
of the report that rt recerved (see Appendrx 1) The report has been publtshed as part
of documentary evrdence recerved by the Commrsston tn terms of the TJR Act

The copy of the Report recerved by the Commtssron reveals that the Commrttee
made l0 6ndrngs whrch confirmed, accordrng to the Commr ee, that there was
'substance rn most of the compla nts ratsed by the Musltrn communrty'The fi ndrngs
..t re as follows

a) The Commrttee establrshed that there are drscnmrnatory practrces
agarnst Kenyan Muslrms rn the rssuance of natronal ldentrty Cards and
Passports ln fact there extsts a specral Vetttng Commtttee for Muslrm
Passport applrcants at the Mrnrstry of State for lmmtgratron and
Regrstratron of Persons Headquarters

b) The operatrons of secunty agents and especrally the Antr-Terror polrce

Unrt came under serrous crr crsm from the Muslrm communrtv for
operattng wrthout due regard to the exrstrng law of the land

c) There was evrdence that Kenyan Muslrms have been unlawfully removed
from Kenya to foreign countries wrthout due process of the law,

d) Past hrstoncal rnlustrces and human ghts vrolattons rn Northern Kenya,
rncludrng the Wagalla massacre. have not becn addressed to da(e

e) The Commrttee found that Muslrms rn urban settlements who have
occupred land allocated ro them for generattons have not managed to
acqurreTrtle Deeds for therr land The classrc cases are t hose of Nubrans
rn Krbera and Mlrnr Vrllage rn Muranga

f) The Commrttee establrshed that rhere rs a serous shortage of IRE

Teachers partrcularly tn areas where Muslrms are a mtnorrty ln vaflous
learnrng rnstrtutrons the freedom of worshrp as gLlaranteed rn the
Constrtutron ts not observed

g) Another frndrng of the Commtttee was that the rnstrtutron of Kadhr,s

Court lacks both human and 6nancral resources to effectrvely undertake
ItS COnStttUtrOnal mandate

h) Wrth respect to access to,usttce, the Commtttee establtshed that the
entrre Northern Kenya has no Hrgh Court and adequate Subordtnate
Co u rts
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r) The Commrttee found thar the majonty of Muslrm lnhabrted areas lag

behrnd rn development due to lack of publtc and prlvate rnvestments

from years of margrnaltzatton The bannrng of rnternatlonal lslamrc

NGOs has further aggravated the srtuatron

,) ln Publrc Servrce apporntments, at the level of polrcy and dectston-

makrng, there rs a vrstble absence of Muslrm representatron

88 The Commrttee recommended that the Government should urgently address the

con(erns ra sed by the Musltm cortmuntty tn order to restore publrc confidence,

fully rntegrate the Muslrm communrty rn the matnstream development so as to

burld natronal cohesron

Public portrayal

89 The manner rn whrch n'Inolty groups are portrayed, whether tn school currtcula,

government documents or publrc pronouncements of off,crals has a slgnlfrcant

rmpact on the way tn whlch mlnorrty communrtles feel thetr untque ldentrty ls

respected

90 Moreover, use of the educatron a nd state lnformatron systems to promote tolera nce

and to elrmrnate dtscrtmtnatron based on race and ethnrctty ts an oblrgatton of

the government of Kenya u nder the Conventron on the Elrmrnatron of all Forms of

Racral Drscflmrnatron, to whrch Kenya became a state party rn I981

91 Negatrve portrayal may also rtse to the level of discrtmtnatron where attempts

are made to drstort a communlty's hrstory, A memorandum submltted to the

Commrssron by members of the Nubran communlty ratsed concerns that a prrmary

school textbook had, accordtng to them, erroneously rndrcated that the Nubrans

came to Kenya rn 1946 3) Yet, as one oI them testlf']ed before the Commrsston, the

Nubrans came to Kenya at the turn of the I 9th Century'and they have been ln Kenya

'for about 150 years'and that the Nubrans'have been tn Kenya before Kenya was a

countryl3'

o) The way rn whrch youth a re ed ucated to u nderstand the populatron of thetr country

ts an rmportant startrng pornt for state recognltlon of mrnortty groups Dtverstty

educatron helps burld tolerance and apprecratron for the multt-cultural nature of

Kenya Thrs rs separate from, but related to, a mrnorrty groups'rl9ht to be educated

rn therr own culture, language, and reltgton

83
8,r
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Currently, the nature of drversrty educatron rn Kenyan schools, both publtc and
prrvate, could be descrrbed as rnformal The swrtch to the 8-4-4 educatronal system
rn Kenya has focused the currrculum tn large part on studcnts obtarnrng practrcal

skrlls and engagrng rn rote learntng i' For a long ttme, promotron of nattonal unrty
and tolerance for drversrty was not a pnmary goal of the educatronal system

Even loday, such a goal remarns largely rn the theoretrcal domarn ln 2011, a

commentator observed that

Kenya's Srandard Four hrstory text bypasses the generattons of.oastal antt,tmpe altsm

and accentuates the many decades when abuses of the slave trade occu ed Tt tars the
Afrrcan'Swahrl wrth the same brush used to deprct the Arabs as evrl by erroneously
statrng that the Balunr came from Oman The Balunt are a.tually a hybfld of oflgrnal
Bantu populatron of 5hungwaya and anctent Cushltrc (lans u/ho seftled rn the Kenya

regron 2000 years before the Bant! came !,,

Portrayal of mrnorty communr(res all parts of the publrc sphere are a key rssue For

rnstance, hunter-gatherer communtttes tn Kenya have conststently been referred
to rn the medra, rn government documents and other publrc forums by names that
were developed by other communttres as derogatory terms The followrng testrmony
gtven durrng the Commtsston's women's publtc healngs tn Hola dtstnct by a member
of the Waata rndrgenous group provrdes an examplc of the use of such derogatory
terms to refer to members of mrnorrty and tndtgenous communtttes rn Kenya

N4y nanre rs Amrna Abdalla I am from Waata commun ty whrch ongrnated from Mal ndr,
Garsen, Hola, Sombo and Bura Tana These people have alwavs been hunrers and they
depended on wrld frutts [ ] Among other communrr|es, we are referred to as the Waata

communrty and they u5q abusrve words ltke 'kov./osonye whtch means someone who rs

not lr.rc ky "

As thrs quote reflects, portrayal of hunter-gatherer communttres as poor,
backward, and wrthout possessrons ts a factor contfl butrng to thetr marg tnalrsatton
and drspossessron of ancestral lands. Recognttton and respect ts an rmportant
component of multrple human rrghts protected under rnternatronal and regronal
norms, such as the rlght to exrst, the flght to practtce culture, relrgron and la nguage
and thc flqht to be free from dtscflmrnatton

The Kenyan state has fa tled tn many cases to recogntse that m tnoflty and rnd tgenous
groups exrst rn Kenya Consultations wtth mtnonty groups durrng Kenya's Afrrcan

85 calhcrne Dean llndersrandrng drversty and s.ekrng un y rn the Kenyan.dLrcalonal context (srralhmore unrversrly
Elhrcs Conference 2011) :l hnp/iwwwslrathmoreedu'ethrcs/pdrDeanaarherneUidersla.drngD,versrtypdt(acc.ssed
20.Jul/ 2012)
P Godsmrrh rha MoDbasa rcpublcin carnc canlttcl assessmerl fh.ears and apparun Es fat engagcnenr (Keoya
CMt Sadely Stenqlhentnq pr,ogramme November20tl)
TJRC,'rle.sard,Women s rre3.lng !.li1 12 JrnUary 2012,p I
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Peer Revrew Mechanrsm (APRM) process rn 2006 hrghlrghted lack of recognrtron as

a maror concern for comm un tttes

The APRM report notes that duflng consultattons, communrtres 'complarned about

the contrnued drsregard for therr cultural tdenttttes as evrdenced tn a sertes o[

derogatory and rnsensrtrve polrtrcal remarks about them and therr regron, parttcularly

at the hrgher polrtrcal levels'The APRM rePort also descrlbed a'dtscernrble feelrng of

unJUst treatmenr, lack of equrty and a palpable sense of neglect, brtterness, anger,

apathy and alrenatron'durtng therr consultatrons wtth margrnallsed groups

The APRM process however conh rmed the exrstence of trtba I m lnorrtres a Ild groups

that seemed to qualrfy as rndtgenous tnbes who retatn thetr cultllral ldentrty such

as pastoralrsts, hunters and gatherers'33

98

Collective Punishment

99 The Cornmrssron's heafl ngs, statement-taktng, tnves(tgattons and research revealed

that collectrve puntshnrent by the state have predomtnantly occurred tn Northern

Kenya, a regron rnhabrted by vartous mrnonty groups and rndrgenous people

Collectrve punrshment, many of whrch have occurred ln the context of securtty

operalons or drsarmamenl, has often resulted rn massacres of tnnocent ctttzens

A host of other gross vrolarrons of human rrghts have also occurred durlng these

secunty operatrons, rncludrng sexual vtolence, torture and denral of socral and

economrc rrghts The massacres tn thts regard lnclude. Bulla Karatasl Massacre,

Wagalla Massacre, Malka lvlan Masscare. Lotlrtr Massacre, and Murkutwa Massacre

Statutory basis for collective punishment

lOO, Dunng the manda(e perrod, the Kenyan state marntalned ln lts statute books a

plethora of oppressrve laws that had a partrcularly adverse effect on mrnorrty

groups and rndrgenous people 5pecrhcally, these laws sancrtoned the collectrve

punrshment of communtttes 5uch laws rnclude the Specral (Ad mrn rstratron)

Drstflcts Act and the Stock Theft and Produce Act, Whrle they were applrcable

rn theory across the entrre country, these laws were in practlce only applted tn

Northern Kenya, a regton whrch ts occupred marnly by pastoralrst groups

101 The Specral Drstflcts AcI authoflsed a Provtnctalor Dlstrr(t Commtsstoner to arrest

or serze the proper(y of or detatn members of communtttes

ln the event of any (5cheduled) trLbe or any sectron or members of the (rrbe actlng, ln the

oprnron of the Provrnclal Comm rssroner or of the Drstrrct Commr55loner, rn a host le manner

2ln

68 Afrca Peer Revrew lvtechanrsm Counlry Revev/ Repotl af the Repubhc ol Ket,ya (2006) 52



toward5 the governmenl or towards any forergn power rn amtty wrlh the governmenl
or towards any persons berng or resrdrng rn Kenya, the provrnctal Commtsstoner or the
Drstnct Commtssroner rn charge of the drstrrct or area rn whrch the acts are (ornmrtted
m.ry order (a) the arrest wherever they may be found wtthtn the dtstfl(t or area of all or
any of the mernbers of that tflbe, {b) the setzure of all or any property belongrng ro lhat
tnbe or rls members, or any of them, whrch may be found wrthrn the drst Ct or area,(c) the
detent on rn sa[e custody ofany person or property 50 a(ested or setzecl, ld) that allor any
rnembers of that tnbe shall not leave the area reserved for therr use io

102 The Act applred to all rhe drstncts of NFD already covered under the Outlyrng
Drstnct Act as well as Marsabrt, lsrolo, Samburu, Tana Rrver, West pokot, Mukogodo
Specral Reserve, as defined n the Fourth Schedule to the Government Lands Act
(as the Schedule stood rmmedtately before the lst June. 1963), Narok, Kalrado
Drstrlct, Turkana, Lamu and Machakos dtstflcts.

103 The scheduled ethnrc groups wrthtn the meanrng of thrs Act rncluded all those
communttres scheduled under the Preservatron of publrc Secuflty (Movement
Control) Regulatrons as well as the followrng addrtronal ethnrc Aroups Maasar
of Kekunyukre sectron, Lodokrlanr sectron, Il Krsongo sectron, Matapatu section,
Kaputrer sectron, Purko 5ectron, ll Damat sectron, Dalaletkutuk sectron, Stghrrafl
sectron, Ngong sectton, Lotta sectton, Mottantk sectton, Uastn Gtshu sectton. Stna
sectron, and varrous sectrons of the Kamba ThosemembersoftheKrpsrgrs,Tugen,
Nandr, Krkuyu, Luo and Krsrr ethnrc groups,normally resrdent tn the above sectrons,
would also suffer the harshness of these regulalrons

104 The Stock Produce Theft Act legalrsed collectrve punrshment of ethntc groups and
clans for the offenses oF therr members once that ethnrc group was declared ,a

hostrletrrbe'bytheProvrncral Commrssroner The long trtle of lhe statute 5taled thar
the purpose of the law was to'provrde for the recovery of fines mposed on Afrrcans
(rncludrng somalrs) for the theft of stock or produce by levy on the property of the
offender or hrs famrly, sub-tflbe or t be' Although a statute of general applrcatton,
thrs law was marnly applred rn areas occupted by pastoralrst communr(res

105 Moreover, the applrcatron of emergency laws descrrbed earlrer In thrs Chaprer, 6rst
In North Eastern Provrnce and later n 1966 throughour the NFD, establrshed two
separatelegal regrmes onesetoflawsapplredexclusrvelytoNFDandanothersetto
the other parts of Kenya ln rhe process, the governmenr deployed full emergen(y
powers rn the NFD regron - powers applrcable only when Kenya was at war

I06 Although the attempts at secessron as well as tts repressron were pursued militarrly,
the government's approach appeared to treat the communr(res rn the NFD as

lniti

89 Speoal(Adm n strat on) D,stficls Act (Cap 105)iRepeated) Sectron 7
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enemres, referflng to them erther as shtfto ot ngoroko'a and unleashed a set of

regulatory drsadvantages agarnst these g rou ps based merely on therr membershrp

rn the sched uled com mun tttes

lO7 These regulatrons created certaln offenses that were punrshable wrthout due

process of law lt also created "prohlblted" and "prescrlbed" zones ln the regron

The regu latrons defi ned a "prescrrbed" a rea to mean the area comprrslng the North

Eastern Provrnce and the lslolo, Marsabrt, Tana Rtver and Lamu dlStrlcts and a

"prohrbrted 20ne"as the a99regate of the areas wrthrn the prescrrbed area lnthese

areas the offence of possesslon of firearm, consortrng or harbourlng one wlth a

firearm was puntshable by death upon trral.

l08 The offence of harbourrng anyone who may act rn a manner prerudr(ral to the

preservatron of publtc securrty, for lns(ance, was punrshable by lrfe rmprlsonment

Even the ownrng, operatrng or use of boats or a ny other means of transport on Tana

Rrver was made a crIme llable to rmprrsonment Entry lnto the regton by members,

other than clvtl servants and members of the securtty forces was prohrbrted

109 Mem bers of the armed forces were authorrsed to carry out the functlons of a polrce

offcer wrth wrde powers of search, arrest, restrrctron and detentlon of persons tn

the regron Members of the provtncral admtntstratton and the securlty forces were

grven power to prestde over ")udlclal trlals'l Dlstrlct admlnlstrators were at tlmes

srttrng rn as magrstrates rn Courts The regulatrons also suspended the applrcatron

of sectrons 386 and 387 of the Crrmrnal Procedure Code (whrch requrres the

holdrng of an rnquest Into the death of persons rn poltce custody or who dte under

susprcrous crrcumstances) and rnstead stated that the provlsrons drd not apply to

persons dyrng or found dead ln the "prohrbrted" zone,

110 In 1967, the government publrshed the Publrc Securrty (Control of Movement)

Regulatrons pursuant to secttons 3 and 4 of the Preservatlon of Publlc Securlty

Act'r These regulatrons mandated the mrnlSter ln charge of securlty or an officer

autho sed bY the rnrnrster to

By order drrect (haI all ntembers of any one oI more of the specrfied tr bes ltvtng rn any

parrrcular area shalldo all or any ol the followrng rhtngs (a)wrthrn a specrfied pertod move

from the area rn whtch they are lvlng to such other area as nray be specrfied ln the order,

(b) remarn wrthrn the ltmtts of such area as may be speclfied rn the order,(c) ltve tn such

part (hereafter rn these regulatrons re[erred to as a restdentral par0 of the area 5pecl6ed ln

s0
91

Kenya N at onal Asscrn bly OllnalRecad (Hzt$atd) lDec I 1979 _ Jun l6 1980)(d scLrssrnq lhe rugo,oko menace)

Repr.rblc ol Kenya LegalNotrceNo a3oll96T Publtc Securty (Conttolol Move menl) R eg ulal orrs purs!anllo Seclons
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the order and remain in such part during such hours or at such times as may be specified
in the order.

The specifred ethnic groups under the regulations included the: Gurreh, Murulle,
Degodia, Leisan, Ashraf, Shebelleh, Sheikal, Shermoge, Warabeya, 6arabeya, 6urreh
Muneh, Adjuran, Ogaden, Rendille, Gabra, Boran,8ur.ii, Konso, Saakuye, lsaak, Herti.
Aulihan, Adb Wak, and Abdullal The "movement control order" required them to
move from a specified area or remain within the limits of a specified area or comply
with 'conditions regarding reporting to the police [...]: if they wanted to exit the
area. The delegation of this authority by the minister to the provincial administration
saw its deployment in the most draconian forms in Northern Kenya and Upper
Eastern regions. Disconcertingly, no me<hanisms for supervising the exercise of this
authority by either the minister or his delegates was availed by the Act or regulations
made there under, leaving the fate of the "scheduled" communlties to the whim of
admanistrators and se(urity agents.

iri'itt

112. The regulatory framework for meting out extra-constitutional treatment against
communities in the NFD was strengthened further in I 970 with the adoption of the
lndemnity Act.er This Iaw was meant to indemnify government agents and members
of the security forces working in the region against any claims on account of any loss

or damage occasioned by their actions. The objective of the Act is clear in the long
title of the Act: "to restrict the taking of legal proceedings in respe(t of certain Acts
and matters done in certain areas between the December 25 1963 and December
1 1967."The Act provided for the broadest range of indemnrty to security officials
against iudicial proceedings:

No proceeding or claim to compensation or injury shall be instituted or entertained
by any Court or by any authority or tribunal established by or under any law for or on
a(count of or in respect of Act, matter or thing done within or in rerpect of the prescribed
area, after the December 25 l 963 and before Decem ber t t 96T... if it was done in good
faith or done in exe(ution of dury in the public interest by a public of6<er or member of
the armed forces.

I I3. Therefore, as long as an action was done in "good faith" or in "execution of duty,,
within the "prescribed area'i$ public officers or members of the military ran no risk
of legal liability. This means that if mass killings of unarmed civilian populations
were carried out "in good fa ith"and "in execution of duty': individuals who executed
such acts were not legally liable.

93
lndemn(y Acl (ChaDler 44 ol th€ Laws ol Kenya. came rnlo lorce on slh June 1970)
lndemnryAct(n 98 above)Secl on 2 deinedlhe prescrbedareaas lomeaf theentre North Eastern Provr.ceand lsiolo
Marsabrl Tana R,ver Lamu and Samburu Drskcts
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I l4 The lndemnrty Act foreclosed the possrbrlrty of the communrties rn the NFD

pursurng ludrcral remedres To the extent that thrs legrslatron apPlled only to

certarn drstncts rn Kenya's North Eastern provlnce, effectrvely shuttlng out the

possrbrlrty of access to Justrce, thrs legrslatron offends the provrslons of Artrcle

2 of the Afrrcan Charter, whrch provldes that'every tndtvrdual shall be entrtled

to the enjoyment of the rrghts and freedoms recogntzed and guaranteed rn

the present Charter wtthout dlstrnctlon of any krnd such as race, ethnlc 9roup,
colour, sex, language, relrgron, polrtrcal or any other oprnton, natlonal and soctal

orrgrn, fortune, brrth or any status' The ouster ofrudtctal revtew or appeal by the

lndemnrty Act further constituted a vtolatton of artrcle 7(1) of the Charter "

1 I 5 Although human flghts law was strll rn tts embryontc form rn the early 1960s when

these laws were applted (o the NFD, the fact that the Kenyan state delrberalely

allowed these regulatrons to subsrst over a 30-year perrod clearly makes the

state's actrons rnexcusable lndeed, by the trme some of rhe regulattons were

repealed rn the early and late 1990s, Kenya was a state party to numerous

rnternatronal and regronal human rrghts treatres whrch deftne more clearly the

extent of state lrabrlrty The most tmportant lnstruments relate to vlolatlons

agarnst groups rn the NFD rnclude the lnrernatronalCovenant on Crvlland Polltlca I

Rrghts (ICCPR) and the Conventron on the Ellmrnatlon of Ractal Drscrrmlnatron

(ICERD) ln determrntng the exrstence of dtscrlmtnatton, the Commtttee on

Elrmrna(ron of Racral Drscrtmtnatron whtch monttors the Ractsm Conventton wrll

exam rne whether that actron has an unlustrfrable dlsParate lm pac t u pon a 9 roup

drstrnqutshed by race, colour, descent, or natronal or ethnlc orlgln "ee

116 Sectron 127 of the old constrtutron, whrch lard the foundatron for rhe state of

ernergency rn NFD, was repealed only rn 1992 as was the North Eastern Provtnce

anci Contrguous Drstncts Regulattons of 1966 made under the Preservatlon of

Publrc 5ecunty Act,'" Later, the Outlyrng Dtstrrcts Act and the Spectal Dtstrtcts

(Ad mrn rstra tron) Act were also repealed rn I997 u nder the Statute Law (Repealed

and Mrscellaneous) Amendment Act, '1997, The repeal of these laws, whrle

94 ACHPR O vrl LrDerl,.s Orgar,saio, LegalDele ccCantc LegalDeleDce and Asstslarce Prolecl v /vrg.r. Comrn No

218,98(1998) para27 avarlable at wwwl umn ed !r/hu nra nrls/ainca/conrca ses/21 8-g I html The nghl to be hcard

app[es not only lo cr,nrnal blrt aLso qvi casas

E5 SeeUN CommtceonthaEl,mrnatonofRacralDrscfimrnalorr GcneralRecornmendalDn la 0efrnrlon ol0rscr mlnal on

(Art 1 par 1) UN Ooc lv{8/18 al 114 (1994) para 2 Cl ELrrcpean Courl of Human R€hls D H E Olhe,s v lhe Czech

RepuDlc Applca ion no 5735 0C Eur Cl B R {13 NoYember 2007) para 175 (holdrng lhal a qencral pohcv or mcasure

lhal nas d sproporl onately preluJ c,elef{ects on a parlcular !roup may be consrdered drscnm natorY notwrthslandrng lhal

Lt rs nol spec I cally a(neo al lhar qroup [ ])Anicle 1a ollhe Eulopean Convenlon on Human Rghtsstateslhat The

entoymentof lhe rgl.ls alld lreedon,s sello(h n lh s ConventLon shall Ue sea!red wrlhould scnmroatLon on any 9round

slch3ssex race colour larg!age re|gron pol,tcalor olher oprn on falona or socraluiqrn assoclalronwrlh a natonal

mLnorLly propcrly brrth or other staus
96 M scellaneoLrs Arnendmenl No 6 ol 1992 Seclror 12
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a significant step forward in the restoration to the people of NFD of their
fundamental rights and freedoms, did not provide parameters for resolution of
questions arising from the systemi( violations of ind ivid ual and group rights over
the preceding decades.

117. The Commission heard many accounts of violations of civil and political rights
of minorities during the temporal mandate largely through the application of
emergency and stock management regulation within the "Closed Districts" or
NFD. These violations not only had serious impact on individuals from minority
groups but more signi6cantly devastated their economic basis largely premised on
livestock keeping within the expansive rangelands.

I18. The subsequent section ofthis Chapter exposes some ofthe abuses minorities and
indigenous peoples have endured as a consequence of having such laws in place.

Collective punishment and security operations

l l9. Kenya's immediate post- inde pen d ence emergency laws discussed above had a

basis: to ensure the defence of its territory and people. They were also designed to
nip in the bud the political attempts by communities in Northern Kenya - Somali,
Borana and others - to secede from Kenya and join Somalia.

120. An attempted secession by the Cushitic aroups of Northern Kenya during the
referendum in 1962 was driven by a quest not only to create a self-reliant pan-Somali
state'7 but also the real fear that an independent Kenya would not fully integrate
the economic model of commun ities in the region, hence perpetuating the poverty
and destitution which colonial domination had nurtured.rA Unfortunately, the
anticipated marginalisation of communities from Norlhern Kenya by Kenya,s post-
independence government has materialised. A witness who testified during the
Commission's public hearings in Garissa town to the North of Nairobi said people
of Northern Kenya have always felt isolated from the rest of the country from the
time of independence through to the post-Moi era:

Even though Kenya got lndependence in 1963, we, the people of North Eastern
Province, have never been independent. We became independent only in 2003."e,

97 J orysdale fDe Soma, Dspule ( 1961) 183.Seealso Nene Mbutu Bandrls on lhe Border The LaslFronlrer In the Search
lor Somal Unity (2005 RedSea Press NJ)p75-106

98 N alro.al Archrves Detals ot Kenya ConstrlutronatConter€nce 1962-specal ssue - of 2816/1962 Thstearmateratzed
as independent Kenya's economic vrson evolved See C Leys Urde.develo pment h Kenya The pohniajei,n,rl,y Ol
,Veo-Co/orlarsr, (1973) 27

99 TJRC/Hansard/Publrc Hean ng/Ga rissa/1 3 Aprit2011/p 7
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r 21 Secunty operatrons agatnst mtnorltres and lndrgenous peoples ln Kenya have a

long hrstory of resultrng rn human fl9hts vlolatlons agarnst mrnorltres Whrle

the state has an oblrgatlon to provrde securrty to and protect the property of lts

ctttzens, the pursurt of State secunty muSt be carrled out ln a manner that protec(s

the human flghts and, rn partrcular, the personal lnlegrlty of all Kenyans Eased on

numerous examples, the Kenyan state has farled to pro(ect rts crtrzens from the

abuses of rts securrty forces

122 An example of thrs farlure rs the Wagalla Massacre Detarls relatrng to the Waqalla

Massacre are explored rn full elsewhere rn thrs Report The Wagalla Massacre ls a

partrcula rly trag rc exa m ple of a con ststent pattern of state actlon aga rnst mrnorlty

groups and rndrgenous people, especially pastorallsts rn Northern Kenya

123 The Kenya government has responded to lnter-communrty confltct, partrcularly

rn pastoraltst areas, through dtsarmament programs at varlous tlmes The Wagalla

lvlassacre resulted from a severely oppresstve operatlon to confiscate rllegal firearms.

Because drsarmament ts often uneven and ts rarely coordtnated across porous

regronal borders, lt tends to exacerbate securrty concerns Uneven dtsarmament

leads to rearmament and revenge atta(ks Accordrngly, communltles re-arm, and the

government moves tn agaln wrth oPpresslve securlty measureS

124 Far frorn berng rsolated rncrdents related Io spectftc communttles, the problem

of cattle rardrng ts a regtonal tssue tnvolvtng relrted communttles and conflrct

systems from Kenya, U ga nda, South 5 udan, Somalra and Eth ropra There rs general

agreement among scholars who have examlned the phenomenon of cattle

rardrng over the past half- -(en(ury that the practrce served ctrltural purposes

related to male rttes oI passage and wealth accumulatron for marrtage dowry

Cattle rardrng also correlated to resource scarclty - scarclty that was ln part a

natural phenomenon and tn part artrfrcrally exacerbated by colonlal poltctes of

relocatrng mrnonty tnbes and border demarcatlon of lrlbal areas '" There ts also

agreement that srnce 1979, the pracllce appears to have become more lethal

and has been explorted by conflrct-entrepreneurs and polltrcal actors who have

benefrted economrcally from the sporls of rardrng t(self and from the rnstabtlrty

that rt creates

100 Se€ ca S Kratlr and J Swh Urcre,slardr,)g ard,Danagtnq paslotalcutfial n Notlhen Kehya A Ltletalure Revtcfl

t199!) P Goldsm lh i/)e Sla,e o/ Paslorarsl Aflans 20A4 Oap.?l presenled al lhe Kenya Pasloralst v1,bek Narrobi

CEMIRIDE and SNV 2001) B Arlhur J Okello E J Ngoya lhe fragedy ol Naual Resotnces Dependent Paslotzl

Comnunlas A case ol feso-Kara tata Bader Lattl Canllcl IACaOE Po[cy Research Serres No 23 2007) B Rachel

Co l,,cl over |al!ral (esources arnong pastora[sls rn Norlherr Kenya A look at recerrl rnrlralrves rn conl]rcI resolullon

15 Jaunat ol ln|. .atrcnal Devctcprne n! \20a3) 215-57 ) M N e n e IDe prorlerat, on ol guns and .ustlng nt Nat .mqz and

furAana D5I)cts lhe case lot apyopnale (lisa,mamart Slraleges (undaled)
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125 The rncreasrngly lelhal nature of these rards rs generally understood to be an
outcome of the rnflux of small arms and lrght weapons throughoLrt the regron
as a result of polrcres assocrated wtth the Shtfta War rn Kenya, rhe fall of the ldr
Amrn regrme rn Uganda and thc resultant lootrng of the Moroto Armoury by rhe
Karamolong, the collapse of the Stad Barre state rn 5oma lra and the long-term ctvtl
wars rn Sudan and Northern Uganda, Accordrngly, cattle rustlrng has transtttoned
from a prrmarrly culturally-based practrce governed by customary rules (whrch
protected women and other crvrlrans to a large exten() to an economrcally and
polrtrcally-based actrvrty governed by rules of polrrrcal exped rency a nd pro6teerrng
wrth lrttle tnterest rn protectron of crvrlrans

126 The Commrssron was made aware of the Pokot expenence of mtlrtary operattons-
wrthrn erther the context of drsarmament or an attempt at clamptng down on
cattle rustltng ln a detatled elaboratron on the sublect, the Commrssron heard

The Pokot people expe enced the thrrd mrlrtary operatron (two prevous mrhLlry
oper,'ttrons occurled durlng the (olonral pe od) du nq Mzee lomo Keny.ttta,s
admrnrstratron tn 1976 The Pokot cattle rustlers (src) stole cattle around M.tkutano
Town rn December 1976 The D15tfl(t Specral g,anch boss Mr Lawrence Ngrsrre drove
rn hrs ofllcral land Rover towards Ktshaunet Tradrng Cenlre, West pokot Drstn(1, to
track the cattle rr.rstlers and rhe cattle He was shot ln the nght thrgh whrle drrvrng
The Drslflct Specral Eranch Officer (DSBO, Mr Lawrence Nqrsrrer, was arrltfted to Naktrru
Memoflal Hosprtal, where he was (onhrmed dead on arflval due to excessrve bleedrng
The Provrncral Polrce Officer (PPO), t\,4r James Erastus Mungar of Rrfr Valley provtnce

mobrlrzed the securrty forces to crack down on the c(tttle rustlers rn West pokot Dtstflct
The se(unty forces rounded r_rp IO0 people around Ktshaunet/Nasokol rndrscflmtnately
and they lorched houses, looted rnoney and rhe provtncral polrce of6cer (ppq [,4r ]ames
Erastus Mungat was over5eerng the 5ecurlty process the Kenya securrty forces krlled one
old man [ ]lr.4zee Srwanyang Loyolmor i,

Recountrng another mrlrtary expedrtron that took place on I 7 September 1979 the
Pokot testr6ed before the Commrssron that

The Presrdent i I declared the mopprng up of rllegal guns owned by rhe pokot mrlttta
The Kenya secunty forces ro.tured crvt[ans of Chopkopegh sub-locatton olrKrpkomo
locatron, West Pokot dtstn(t, leadrng to the deaths of nrne people The secunty forces
tookaway2 500 ltvesto(kof Francrsyoponyang,thechref of l,4azol locatton Mr Lokonon
was tortured, t ed to General Servtce Untt Land drover that pulled (stc) trll death ,,.

128 The Pokot also testrfed about a massrve drsarmament programme (Operatron
Nyundo) undertaken by the Kenyan mrlrtary

101 IJRC/Vemo,1205l SJbm ned by rhe Fotcl aommLr,!l
102 T.IRC/Memo,1206 [Subrn fleC by Ihe PckolCommunrryi
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The Kenya Army I J rJsed heavy arl llery and helr(oplers to round up 30,000 lrvestock

rn the whole ofWest Pokot drstncl tnto concenlratron camps ln Kerrnget. N4tember and

Kongaler The Kenya Army made sure that those 30,000 cattle were dented pasture &

water so that the owners could surrender rllegal guns to the secunty force5 "'

129 Collectrve punrshment was always accompanred by the serzure of communlty

assets, notably lrvestock The fragtle socral fabrrc of most mtnortty groups today ts

drrectly lrnked to therr experrence o[ vrolence unleashed on them by state securrty

agencres lndeed, rn 2006, the Commtsston on Legal Empowerment of the Poor

determrned that torture, a rbttrary arlests and con6scatton of llvestock that resulted

from the applrcatrons of vartous statutes drscussed here were'matnly perpetrated

by the Kenya Poltce, rhe Kenya Army and the Admrnrstratton Poltce and even rn

some rnstances game rangers from lhe Kenya Wrldlrfe Servrce (KWS)l'0'constrtuted

grrevous vrolatrons of varrous tnternattonal tnstruments, rnclud lng the Conventlor'l

agarnst Torture and Other Cruel, ln human or Degradrng Treatment or Punrshmen(

(Torture Conventron) 'o' Some of the atroctttes meted-out on the resldents of

NFD, rncludrng "rape, cas(ratron of males, amputatlon and brutal beattngs," rt was

determrned, amounted to rnhuman and degradrng treatment'0o

I30 Another trrgger of rnany of the conflrcts between commun t es and the state rs

land tllegal and lrregular land allocatron has been a feature of Kenyan governance

for decades, as made clear rn the Nlon1o and Ndungu Land Reports When

communrlres resrst the rllegal allocatron of therr land or thelr uncomPensated

evrctron, the state reg ularly responds wrth vlolence Vrolence begtns at an lndlvldual

level wrth reg ular beatrngs and arrests of tndtgenous communtty members who try

to enter land from whrch they have been evrcted !7 When communrtres engage ln

collectrve actron, the state escalates the response.

131 Accordrng ro the UN Specral Rapporteur on lndrgenous Peoples, rn Larkrpra rn 2004,

Maasar pro(esters markrng the exprratton of leases under the 1904 treaty wrth the

Bntrsh were severely repressed, resultrng rn the death of an elder and serlous lnlury

tofourpeople Rapeof women and lootlng tn local vrllages were also reported as a

result of the secunty operatton that ensuedrus

103 TJRC/Merno/1206 lSubmrtled by the Polol Comm!n ryl
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132. Human rights reports also describe beatings and attacks by security forces on
members of the Endorois community when they collectively resisted eviction
from their land around Lake Bogoria, Similarly, members of the Sengwer
community who moved into the Embobut Forest after being displaced from
their traditional settlements in the plains also have a long history of conflict with
security forces. According to reports, security forces believe that the Sengwer
have no rights and are not entitled to protection from the state because they are
viewed as illegal squatters in the forest. Accordingly, every few years, security
forces enter the forest and burn down Sengwer homes. ln 2006, approximately
8,000 Sengwer were evicted by the Forest Service from the forests where they
had taken up residence, with no compensation or resettlement assistance.,no

133. ln conclusion, it is important to note that the Kenyan state has a duty under the
international norm of'Respon sibility to protect' (R2p), which was affirmed by the
UN GeneralAssembly in 2005,'0, to ensure that it protects pastoralists and other
communities in primarily pastoralist areas from mass killings and other atrocities.
Simply because the violence is inter-communal in nature and may be grounded
in a long-standing, culturally-based practice does not exempt it from the gambit
of the R2P ln describing recent inter-communalviolence in Niqeria for instance,
the Global Centre for the Responsibility to protect noted that:

This responsibility requires preventing massacres before they are perpetrated and
halting them should they begin. lt rnvolves ensurlng thar . military, police and
governrnent official5 ' Iocal, state and federal - do not cornmit R2p crimes and take
appropr ate measures to prevent and halt atroclties committed by non-state actorsr,,

134. The R2P obligations particularly arise when these crimes are foreseeable. As
multipie communities have reported to the Commission, pastoralists have
sought assistance from authorities to address impending raids but state security
forces have regularly failed to provide assistance or have arrived after attacks
have been in progress for days and have resulted in many deaths. Some reports
indeed suggest that the collusion of security forces in political and economic-
based raiding is a ma.jor impediment to effective provision of security.

INSII
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Violation of Land Rights

135, To mrno tres and tndtgenous groups, land l5 more than a factor of productron,

Rather, land rs a ltvtng space wtthrn whtch a complex range of soctal-cultural and

sprrrtual relatronshrps substst and are negotrated Consequenrly, drsplacement

from such land causes not rnerely matertal deprtvatton, but may result rn the

physrcal destructron of the grouP "'

136 Pastoralrsts and hunter-gatherers tn Kenya have been affected most severely, by

land loss, land fragmenlatton and forced evrctrons The result has been tncreased

margrnalrsatron, deepenrng poverty and cycles of conflrct wrth nerghbourtng

communr(res and wrth the state. As the UN Specral Rapporteur made clear tn hrs

report after a mrssron to Kenya

Loss of land through colonrzatton, natronallzatlon and prlvatlzallon (an be lllu5Irated

wrrh the example of the N'1aasar, whose grazrng areas were spllr by a colonlal frontrer

rnstalled between Kenya and t-lganda al the end of the nrneteenth cenlury lt rs e5(rmated

that the Maasat lost one-thlrd of thelr terrrlory through coerclve treatres ln 1904 and

I91 1 rrnposed by the colonlal regtmeandwereallowedtoretalnonlysmall amountsof

margrnalland rn the Kenyan dtstncts of Narok and KaJrado ln Larklpla Dlstrlct, T5 percent

of the land strll rematns rn the hands of European owners The Speclal Rapporteur

personally observed tradttronal rangelands whtch were betng fenced off' thus restrtctrng

the seasonal movemen( of the lrvestock herds of the nomadlc pa5toralrs( conlnlunltres,

as well ds con5Irctrnq the natural ecosystems of wrldlrfe, rncludtng mrgratory routes "

137 The Specral Rapporteur further remarked rhat

After rndependence rn 1963, Ihe formerly closed Maasal drstrrcts were opened to

rmmrgratron from otlrer elhnrc group5 based on the false assumptron that large

areas ulrlLzed by the Maasa for seasonal grazlng were "ldle land" The Ndungu Report

documents the faulty adludlcatron of the lloodo-Arlak ln Kalrado Drstrrct to hundleds

of government offrcl.lls and !hetr relatrves Though they were nol local resldents, they

were rssued trtle deeds, wh rle "ma ny rrghtlul lnhabltants of the area were dtstnhertted

from the r ancestlal land" lt ts e5lrmated that Ihe Maasal lost another thlrd of (helr

lands rn Narok and Kaltado dlstrlcts as a result of (hete processes ln Kal.lado alone,

509', of Maasar hor-rseholds drd not have land ln 1997 as compared to around 8 rn

the 1980s '11

1 38 The Kenyatta government tgnored the demands for land redtstrtbutton and tnstead

nurtured elrte accumulatron of Iand' 5 The Commrsston also heard how masslve

1 1 2 See gene rally B A Kwonkwo L.nd R€hls ol htdryenaus Peaples n Ahtca \2012)
113 Repo,Ioflhe Sp.cial Rappotleu Rooaila Steverhagen par330

lla Repono/lhe Sp.c,a / R.ppaneur Roda a St.venhagcn pate 69

115 TJRClHansard/Publc Heannq/Na vasha/26 September 2011/p 72
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t 41 Thrs definrtron rarses two concerns Ftrst, many mlnortty communltles such as the

Ogrek, Sengwer, Bonr and coastal communttte5 that were prevtously not vested

wrth a'specral reservel 'temporary reserve'or'communal reserve'under colontal

law, were not beneficral owners of land vested to county counctls by vtrtue of therr

berng'personsordrnafllyresrdenttnthatland'wtthtnthemeanrngofsectlonll5(1)
of rhe Constrtutron sercnd, how would the beneficral ownershrp of mrnorrtres

wrthrn county counctls be reconctled wrth that of ma;orrtartan groups?

142 Further, when the Kenyan state desrred to acqu re trust land for a specrfic

publrr purpose - a process known to Kenyan law as "seltlng aslde" ln contrast to

"compulsory acqulsrtron" - the rules that govern the exerclse of the soveretgn's

emrnentdomarn'twereuncleartnrelatlontotherlghtsof mlnorlty communltles rB

143 The rrghts of communrtres generally wtthln trust land were lrmrted to the use of the

la nd su blect to customary laws of that communrty However, the appltcatlon of such

customary norn]s was subordtnated to statutory regtmes "'5uch weak protectron

has been cntrcrsed as 'tnadequate to protect the rlghts of communltles")u The

Trust Land system rs also crtttctsed tn the Natronal Land Polrcy, The polrcy notes

117 pG V.( el a/ Prorccle d Ar.as and Prcpetry Rel s Detnacr.lenq Ennettt Dontan 
'tt 

Easl Alnca i2007)Ava lable al pdl

wr org/protecled-areas-3nd-properly-rrghts pdf' (accessed 12 July 2012)
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_propeny ol any descnplron'lrom compllsoly possessron or acqursrlro0 unlcss such possess on or

acqLrs(on corrphedwti several con drl ons publcpurposeforlheacqurslon propotuonalty ol publlc purpose to prrvale

hardshp erpected lionr llre cornpulsory acquts llon prorllpl paynlenl ol compensalon access lo court lor aggneved

panres \4h e rle Land A-qLt st'ron Act !CaD 295rprescr,bes a cornprehens ve proced!re lor compulsoly aaq!rs(on

ScctronT(l)ol lhe TruslLandswhrch establshes llre proced!re lor _selllrg aslde ol trusllands Ln conlrast has much

weaker pTotecltons pa(cularly for communlLes Vlhere rlrtlen notrce s grven to a coLrncrl under sub-seclon (l)ol
seclon Tl8 or lhe consutulon lhalanareaolTruslLandrsrequredlobesetapartlorusaandoccupatonforanyollhe
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specLleo .easonable I me -
(a)lodemarcaletheboundaresolthelafd and lor lhis purposc lo erect or planl orlo rernove slch boundary marks as

counarl may drrec an0

(cl lo clear an/ ooLndarY or otner I ne whrch I lay ca necessary lc clearior lhe p!rpose cl demarcalng lhe lanc and rl

the land rs nol (lemarc2led wrlhrn ttre rrme lfied by the co!ncrl or I tne person or body on whcse applcatlon lhe land rs

lo be set apdrl So requests lhecounclmaycarryoltallworknecessaryforlhedemarcatronollhelandandreqLrlrelhe
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bv v nue ot cr slrDg AkLcan Cuslomary law or any subsequenl modricatrons thereol tn so lar as sLrch nghls are not

riprgnant to any oi tt,e provrsions ol lhrs Acl or lo any rules made there under or to lhc provLstons o{ any othcr law lot

lhe lrme b€ ng rn lorce
120 Ettdotots decston Pata 199
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that the Trust Land system has been abused by county councrls, '' whrch, rather
than act as custodrans of the land, councrls'have tn many cases dtsposed of trust
land trregularly and rllegally'Respondrng to the farlure of the Trust Land regrme
to accord adequate property flghts protectton to communtttes, the Constttutton
of Kenya, 2010 transforms all land under trust, except for publrc forests and
natronal parks or reserves tnto communtty land to be held by specrfic commrrnrtres
tn accordance wrth an organrc law,'?r The farlure of the Trust Land regtme ts best
exemplrfied by the Endorors'land case

144 The Endorors - a dtstrnct communrty that has been llvtng on the shores of Lake Bogofla
and rn the Monchongor Forest rn Kenya for centunes - are a pastoralrst group that
rnhabrted trust land ln the l97Os, Lake Bogona was desrgnated a game reserve by
the Kenya government. Thts dectston led to a long serres of rrghts vrolatrons agatnst
the Endorors communrty, rncludrng drsplacement, property loss and loss ofaccess to
tradrtronal cultural and relrgrous srtes Drrflng protests agarnst thetr forced evtatron
from therr ancestral lands communrty members were beaten by securrty forces
Famrlres lost all therr property as houses were desrroyed and looted Addressrng the
Commrssron's publrc sessron tn Banngo, Endorots' representatrves related that

ln.January, 1973, polrce officers arnved at the farm They evrcted the Deople and arrested
some Dunng that trme, we were strll practrcrng female crrcumctston Unfortunarely, the
grrls were strll rn the Inrtratron process They were arrested and taken to court In Nakuru
However, after the local leaders rntervened, they lvere told,,you are now free Go back
home' but do not go back to that land Srnce then, part of the land rs strll vacant That
was how we lost our land rn Nakuru Dtst ct ,

145 Thrs evrctron, accordtng to the communtty, was u nderta ken wrthout compensat ton
Ultrmately, the communrty filed a cla rm at the Afflcan Commrssron on Human and
Peoples'Rrghts ln rts memorandum presented to the Commrssron, the Endorors
presented the decrsron of the Afnca Commrssron handed down rn February 2010,
whrch determrned that the Kenya government was rn vrolatron of varrous rrghts
The Afrrcan Commrssron determrned that the property of the Endorors people has
been severely encroached upon and contrnues to be encroached upon ltobserved
that the encroachment was not proporttonate to any publrc need and was not tn
accordance wtth natronal and tnternattonal law The Afrrcan Commrssron further
found that by forcrng the communlty to ltve on semt-arrd land wrthout access to
medrcrnal salt lrcks and other vttal resources for the health of therr lrvestock. the
Kenyan stdte had created a malor threat to the Endorors' pastoralrst v/ay of lrfe 45
such, the Afflcan Comm rssron was ofthe vrew that the very essence of the Endorors,

121 G-avernment ol Keny. S.ssonal paner wo ! l2AAg Natonat Lerd p ct cy A nne r 1 9a,a 6 5
122 Constrluhon ot Kenya 2010 sec 63
123 TJRC/Hansardi Publc Hear ng/Banngo/2a Oclobet 2A11,g 11
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nght (o culture had been denred, rendertng the rrght, to all rntents and purposes,

r llu sor y

146 To remedy these vrolatrons, the Afrtcan Commrssron recommended that the

Kenyan state should'[e]nsure that the Endorols communrty has unrestrrcted

access (o Lake Bogona and surroundtng srtes for rellgrous and cultural rrtes and

for grazrng therr cattle' Addrtronally, the state was drrected to'lplay adequate

compensatron to the communrty for all the loss sufferedl wh rch rncludes the loss

caused by the Endorors'rnabrlrty to enJoy rts cultural and reltg tous practtces on rts

ancestral and sacred lands over the past three decades

14? The Afrrcan Comm rssion recommended that Kenya "Ir]ecognrse rrghts of ownershrp

to the Endorors and restrtute Endorors ancestral land" Addrtronally, the Afrrcan

Commrssron recommended that rhe Endorots be compensated for thetr losses

assocraled wrth the government's rnfrrngement on the EndorolS'r19ht to property,

I48 Desprte rnrtral promtses by the Kenyan state tha( rt would rmplement the

recommendatrons of the Afncan Commrsston no 5ubstantrve actlons have been

taken rn thrs regard Vrolatrons of the flghts of Endorots communtty contlnue

149 The Nubrans also descrrbed before the Commtsston how they were forcefully and

brutally evrcted from Ktbera tn Natrobr Accordtng to a representatlve of Nublans

who spoke before the Commtsston

The general feature of dernolrtrons rn Krbera was brutalrty that was used Wlthoutproper

notrce, tractors, polrcemen and admrnrslratron polrce would descend upon the resrdents

and proceed to demolrsh ln the process, they would damage people's property and

yet people were not compensated The olher feature of the demollllon was that after

demolrtron, the,'rIeas rn the pertphety, everybody was forced rnlo the centre of Krbera,

hence the pre5ent congestron' '

150 A Nubran woman also stated that

My mother gave brrth to me at Mor Grrls Nalrobr We were 6ve of us and when my morhe,

and father dred, they left us there we were evtcted and we were told to demoltsh our

houses and why they demolrshed our houses and moved us Io the mrddle, we do not

know Untrl now, there ts a symbol of my parents there They had planted mango trees

!vhr(h are strll lhere and nothrng ha5 been butlt there We have seen a fen(e that has

been put up but there rs nothtng and the government rs not bothered aboul where we

were relocated to and lhey do nol know where we were relocated to t

12a TJRC,Hansard'Puul,c Heanng/20 Feutuary 2C12 p a3

125 IJRC Hansard,PuDic lieanng,20 Feb.uary 2012/p 45



[viction and displacement of the Nubians from !(ibera, Nairobi

(TJRC/Hansard/Public Hearing/Nairobi/p. 42.43.

Over the years, mosl of our problems (an a(tually be encapsulated in the problem of
land. I know most of you here know Ktbera a5 . 5lurn area. But that was not the state of Kibera.
When the Nubians were 5ettled in Kibera in 1902, the place was artually a forest and hen(e
the Nub an name "Klbera'1 But later, we understand also because of rhe pressure of rural urban
magration, e5pecially after independence, the population grew astronomrcally. That was not the
only reason. One other reason was that politicians who sought their fortune in Kibera imported
voters from their communities. That iS a problem that continues tO this day. To exaCerbate our
problem, the National Housing Corporation, the City Council of Nairobi started hiving off pieces
of land from Kibera. The original land on whi(h the (ommunity was settled was bordered by
Ngong Road on one side, Langata Road on the southern 5ide, by the City mortuary, Magadi
Road, and the road from Kenya Science Tea(hers College up to Lanqata Road. The area was a

total of 4,997 9 acrer.

The present acreage is now less than 8OO acres. A lot of land was hived off, especially by
the NHC in the name of upgrading the standards of living. But the truth i5 that very few people
from our community a(tually benefited from those houses. lnstead, the houses were floated
in the open market and everybody with the ability or right connection5 managed to g€t them.

We also felt that the methodology used in terms of development of houses was less than
equitable in as far as Nubians are concerned We havc no othcr pla(c we call home We would
not readily move into flat-like residences considering the whole family used to live together.
When I say"the whole famrly'l I mean in the African sense, the extended f.mily.

A lot of hiving off was done without any consultation. From 1950, where the Woodley
Estate is, according to my earlier description, you would appre(iate that was pa.t of Kibera.
They later named it Karanja Estate. Langata;a big (hunck of land was taken and on it Otiende
and Ngei estates were developed The present Olyrnpi( Estate, we used to (all it G.la Lima. The
list is long. lronically, one ol'the beneficiaries of Kibera land happened to be the ,udiciary. The

Judic rary actually put up a court there. ln the sense of priority, that was wrong. peoples,houses
were demolished and the court was placed there. vet, we had a very fun(ronal (ourt in the
DC's (ompound. So, if you go to Kibera, one of the out5tanding burldings is actually the court
building. Later, the area known as Camp Lei, those ofyou who know, Moi Nairobi School, a lot
of land was grabbed and people were removed From that area. The land lvas ostenribly given
for the expansron of Moi Girl!, Nairobr But to this day, if you 90 to lhat area, you will find the
place very well fenced by stone wall, enough to build three Moi 6irls The trurh is that th is land
was grabbed by the people who were in poyrer at thal time

The general feature of demolitions in Kibera was brutaltty that wa5 used. w thout proper
noti(e, tracto15, policemen and admrnistration poltce would descend upon the residents and
proceed to demolish, ln the process, they would damage people,s propeny and yet people
were not compensaled. The other feature of the demolition was thar after demolition, the
area5 in the periphery, everybody was forced into the (entre of Kibera. hence the Dresent
co n gcst io n.
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151 Duflng the mandate penod several Pleces of land related leglslatron played a

srgnrficant role rn restncttng the extent to whlch mrnorlty groups and lndrgenous

people exercrsed land rrghts These rnclude the Government Lands Act, Regrstered

Land Act, Forest Act, and the Land (Group Replesenlatrves) Act

Government Lands Act

152 The Government Lands Act (GLA)\xas a successor of the Englrsh Foretgn Jurtsdtctton

Act 1890 as amended by the l901 East Afrrcan (Lands) Ordrnance tn Counctl and

the Crovvn Lands Ordrnance of 1902 and 1915 Under these laws, the CIown (as

represented by the colonral Governor rn Narrobr and thereafter the Presldent of

the Republrc of Kenya) was grven unfettered drscretron to control and drspose

of all "waste and unoccupted land rn the'Protectorates'wtth no settled forms of

government and where land had not been approprtated to the local soverergn

rndrvrdualsl''ro Under the GLA, rhe Presrdent, through the Commtssroner of Lands,

had the power to allocate any un-alrenated land Io any person he or she wtshed ')'

I53, Un-alrenated land was defrned by the GLA as'Government Land'whrch ls not for

the trme betng leased to any other person or ln respect of whlch the Commrssroner

of Lands has not rssued any letter of allotorentr" - rn other words, lands whtch ate

vested rn the government and over whtch no prlvare tltle has been created

154 Once allocated, such land rs held as a grant from the government on payment

of such rents to the government as the government wlshes' 'Most of the zones

occupred by the Ogrek, Sengwer and other hunter-gatherers are covered by the

Forest Act and th us deemed un-alrenated iand, ln the sense that lt ls not occupred

Moreover, most lands tn Coast Provtnce rematned governed under the GLA, leavrng

most commun tttes rn these parts of the country as squatters al best and trespassers

at worst.

155 The report o[ the Commtssion of lnqury tno rhe lllegol/lrrcgulor Allocotrcn of Publtc

Iond revealed that some 200,000 rllegal trtles were created between '1962 and

2002 Of these,98 percent were tssued between 1986 and 2002 The categorres

of publrc land affected rnclude forests, settlement schemes, natronal parks and

game reserves, ctv I servtce houses, governmenl offices, roads and road reserves,

wetlands, research farms, state corpora(rons'lands and trust lands.rru Most of

r26 Seclrons 30 and 31 of the Cro!/n
127 Former GLA Sectron 3 (a) mand

rnterests or aghts tn or over un-al

Lands Ordrnance 1902
aled the Presdent to'make grants or drspos(rons ol any eslates
renated Government land

128 Sectron 2 GLA
129 Sectron 3, GLA
130 Alr can C.nlre lor Open Governarce (AFRIC0G ) Mtsson 'mposstbte? 
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the grabbed lands include ancestral lands occupied by minority and indigenous
groups including the Ogiek, Maasai, Sengwer and coastal communities such as

the Boni, among others. Unfortunately, only few of the recommendations of the
Ndungu Commission have been implemented to date.

Registered Land Act

156. Under the Registered Land Act (RLA),,1, any person may acquire absolute ownership
of any land once he or she has been registered as the absolute owner. On registration,
such a person acquires freehold or leasehold interests on the land.,r) Freehold
implies absolute proprietorship. Between 1988 and 1997, the president through the
Minister for Environment de-gazened government forests amounting to 107 OOO

hectares which the Ogiek claim as their ancestral land,,B and converted it to absolute
proprietorships under the Registered Land Act. Overali registration processes led to
substantial losses for minority communities.

Forest Act

I 57. This Act, enacted first in 1942 and amended just after Kenya,s independence in I 964,
gives the Environment minister wide powers to declare any un-alienated land a

forest area, to declare the boundaries of such forest and to alter the boundaries.!to
The minister is also vested with powers to declare that a forest area ceases to be a

forest, in which case all he must do is give a 28-day notice to the public through
lhe Kenya Gozelte.' r5 The Act also gives the minister power to issue licences for the
use of forest produce. Under this Act, the Ogiek, Sengwer, Boni, Waata and other
hunter-gatherers have found they are contravening the law by using forest products,
including honey, without the consent of the mlnister. This is despite the fact that:

Traditionally Ogiek are a forest-friendly community and have never destroyed trees
but have continued taking care of the forest because it is their source of livelihood.
Ogiek ate wild meat, honey, wild fruits, roots, herbal trees, weeds shrubs. The forest
islwas an Ogiek home. lt is suffice to say the destruction of the forest was equally the
destruction of Ogiek.t!6

131 Repealed by the Reoistralion ot Lands Acl. Ac1 3 ot 2012
132 Seclon 27 ol lhe Reg,stered Land Act provrdes that (a) the regrstratof ol a person as lhe p.oOfietor of tand shal vest ,n

llral pe6on lhe absolule o{/nershrp ot that tafld logetfrer wilh ell nghts and pnvrteges belongrng or apoLrrtenant therelo
and (b) the .egislralon of a person as lhe prop elo. of a lease shal vest in that Darson lhe teasehold inleresl described
rn lhe leas€ logetherwilh allirapl€d and expressed ;ghts and pnvrteges b€tongrllg or appur!6i a nt rhe reto and subjecl lo
ell mphed and expressed agreements. trabil{es and incdenE of lhe iease

133 See pa6graphs 30,38 below lor specric padicutals of the conversDn of governmenl foresl rnlo pnvate lands lo lhe
pfetudlce ol the OgEk

131 Sectron 1 (1). Foresl Act. Cap 385 Laws of Kenya
135 (n 179 above) Secton 1 (2)
136 TJRC/Memo/004 [S!bmrtled by Ihe Og ek -T nderet Foresi Reservel
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158 The provrsrons of thrs Act have also resulted rn the exclSlon of much ancestral land

beneficrally owned by forest com munttles such as the Og rek lt has also contrrbuted

to vrolent evrctlon a( very short nottce One such lncldent was narrated to the

Commrssron by the Ogtek thus

On lOth 1une,2005, evrctrons started The people frorn lhe county councrl, polce

oficers and admrnr5tratron polrce descended on us they burnt down our houses We

had nowhere to go We were evlcted becau5e they sald that we were encroachlng on the

forest Accordrng to us, Thrs rs not lrue '"

159 Whrle thrs law has been succeeded by a new Forest Act 2005 that better rncorporates

communrtres rn forest conservatlon, the latter law does not grant any concrete

tenure rtghts rn favour of forest communltles

Land (Group Representatives) Act

l60 The former Land (Group Representattves) Act (GRA)'ro gave group ranch status

to groups rn specthc drstflcts that were shown (o have customary rlghts over the

ranch or pastureland tn questlon A group for the purpose of the Act ts a "trtbe,

clan, famrly or other group of persons, whose land under recogntsed customary

law belongs communally to the persons who are for the trme berng the members

of the group, together wrth any person of whose land the group rs determrned to

be the owner, where such person has under recogntsed customary law exerctsed

rrqhts rn or over land whrch should be recogntsed as ownershrp"lr'y

t6l Under the GRA, the procedure oI acqutrrng the rrghts rs soPhrstrcated there are

requrrer.nents that the grou p must have a constttutton and eletted grou p offcers ln

accordance wrth therr constttutton, hold meetrng s of members to make resolutlons

pursuant (o whrch Ihe group representatlves are rncorporated The group after

rncorporatron becomes a legal entrty to 5ue and be sued The group officers have

to exercrse theLr powers on behalf and for the collectrve benefit of tts rnembers, The

group representatrves are also enlotned to matntatn an office and a postal address

for the group to hold regular meetrngs and keep books of accounts whrch should

be open for rnspectron by all members of the group'"J

162 The summatron of (hese requtrements rs (hat, although the law allegedly prorected

comm unal ownershrp of land, tts procedures were too onerous for most margtnaltsed

137 TJRC/Memo,001 {Subrnined by lhe Ogrek -TrnderelForest Reseryel

138 Rep€aled by the RegLslratron ol LandsAcl Acl3 of 2012

139 Secnon23(2) lar CRA see also P Kr,ierFMbole P@petty nghls and btadtvets'll nanagctnenl ) Kenra lhe cese of
la d lenue andlytldhle (2A02)11-72

140 Seclrons 2 5 and 7 ol GRA
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communrtres to take advantage of The GRA also provrdes an element of confusron
and uncertarnry rn regard to the aspecr of drsposrtron of land Although the group
representatrves are to hold the land and other assets on behalf of the group for the
collectrve benefit of all members, dtsposrtron of group land may be made srmply
wrth approval of the group representatrves themselves, no broader consultation rs

requrred

163 ln practrce, thrs law has been applred !n a ltmtted sense only rn some areas of
Narok, KaJrado, Samburu and Larkrpra drstrrcts, where formerTrust Lands have been
converted to group ranches. Ultrmately, most of the qroup ranches have been
rndrvrdualrsed to male heads of households, hence defeatrng the purpose of the
legrslatron'

164 The loss of tradrtronally-held land and natural resources as a result of these
laws drscussed here vrolates vaflous rnternattonal Instruments relattng to
mrnoflttes and rndrgenous groups More rmportantly, the marn remedy for these
vrolatrons rs the nght to restttutron of ancestral lands The farlure of Kenya,s post-
tndependence constttutton to recogntse group ghts (reates specrfrc challenges
for mrnofltres and lndrgenous communrttes, parlicularly rn relatron fo access to
,uslrce for vtolatrons as a result of the laws above As observed by one Kenyan

ludge

The scheme of the protectron of [undamental nghts envtsaged by our constrlutron ts one
where the rndrvrdual as opposed to communtty or group r ghts .tre the ones enforced
by the courts the emphasrs rs clear Ex(ept for a detatned person for whom someone
else may take up the cudgels, every other conrplarnant of alleged contravent on of
fundamental rights must relate the contraventton to nrmself Isrc].ts a pefson there rs

no room for representatlve acttons or publlc rnterest lrtrgatron rn matter5 5ubsumed by
sectron 70-81 of the ConstltLrr on ',

I65 Consequently, many mrnonty groups,clarms before ludrcral organs of the state tn
relatron to land were etther not gtven due cons tderatron or the remedtes that flowed
from such clarms were rnadequate The case of the Endorors, who challenged state
annexatron of therr land both tn domesttc courts and at the Afflcan Commrssron,
also hrghlrghts the pltght of communrtres who h.rve been negattvely rmpacted by
lack of free, prror and rnformed consent related to thetr lands as well as resultrng
forced evrctron

141 lV,Rullen Se/rrg rvea/th lobtypavetly the process at thc tndMd|ahzattan al landawnershtp dlr,ong the M,?as, pas,orarsts
o{ KaFda Astnct Kenya 1890-1990 (r99Z) 10

142 PEhCoun M scellaneoLrs Cr,,rlApptcatron \c 820f200r(Osrqevrrr/aathvillaraEOthe]"vslheAitanarceneat
E 0rh.rs dehvered on 25 rVarch 2004
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Violation of Right to Development

166 Srnce rndependence, Kenya has had ttvo long-term development polrctes and several

five-year development plans tha( have gutded tnvestment and plannrng The frrst

long-term polrcy rs 5 esnonolPoper No 10 of 1965 on Afncon Soctol[m and lts ApplrcotPn

to Plonnng, whtch focused on lnvestment of resources rn areas wlth absorpttve

capacrtres concentrated rn the former Whrte Hrghlands Other pollcles whrch had

srmrlar focus rncluded the Lond Reforms ond Agnrulturol Settlement Fund, Sessonol

Poper 1O o{ l967 on Development Bluepnnt andThe NoltonolPohcy on Kenyansolron of

Pubhc Serwces, Trode ond lnduslty, vlhtch establrshed the Development Bank of Kenya,

lndustnal and Commercral Development Corporatlon (ICDC) and the Agnclrltural

Frnance Corporatron (AFC) tn the l96Os and 1970s''rThese supportrve polctes

targeted the same "hrgh potentral" areas at the expense of areas rgnored by the

colonral government Although the Kenya Meat Commtsston (KMC) was establrshed

duflng the same peflod, rt was located tn Nalrobl's Athl Rtver area, forctng pastoraltst

cattle keepers to travel thousands of mrles to access thrs stngular termtnal market at

great loss

167 Du ng the Kenyatta regrme (,1963 to 1978) poverty and underdevelopment grlpped

areasdomtnatedbymrnorltycommunlttesTheNFDremarnedacloseddrstrlctwhose
vrsrtors had to be ltcensed by government and those lrvrng rn the reqron had to have

a chref's letter to enter For that reason, the reglon was unattractlve to lnvestment

rnterests As one author descrtbed rt "Thrs ls the one half of Kenya that the other half

knows nothrng about and probably does no( care"r"

168 Former Presrdent Mor ushered rn the second long-term development polrcy

under the 5essrono I Poper No I o[ 1986 Economrc Monogement [or Renewed Growth,

whrch espoused a stru-ctural adJustment program Lrke the Kenyatta regrme, Mol's

tenure extended poltttcal power and economlc benefits rn a skewed manner As

a consequence, groups felt excluded from partlclpatrng etfectrvely tn nattonal

affarrs Although mtnoltly communttles may seem to have recelved some polltlcal

represenlatron durrng Mor's reglme, thi5 dld not translate tnto development galns

rn areas rnhabrted by mrnorrty groups

169 The launch of the Drstflct Focus for Rural Development (DFRD) focused on the

Frfth Development Plan (1984'88) was themed 'mobtlrztng resources for equrtable

t43 Mnsrr, ol J,rs'cc Nalcnal Coheson afd Cunsl tuLronal Afa,rs 0tall NatanalCohetol) and lnteqanon

a avarlab e a I wlrw k pp ra or9/oocs/ D rah9.20 N al ona %20Cohesron9b2 0and9"20lrrteg Ial on % 20 Polrcy pdl,
Pahcy \2011)
(accessed 12

July 2012)
144 GL Dadacha fhe @lfics al depnvanan and s.patalron - lhe czsc al Notlhen) Xerya (2009) htto.//oadaa.conv

od u Lrl 1 3 0a /2 009/ 1 0/2 9/kef va -the-ooltn cs-dc pnval on-and -seoa rallon{h e-cl se-o,. norlhern-kenv a/ (accessad

Juy 13 2012)
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development' and gave hope for inclusiveness. However, the centralisation of
budget resources in Nairobi-based ministries amidst rampant public resource

mismanagement rendered DFRD a futile planning exercise. The sixth National
Development Plan, dubbed 'Participation for Progress'dad little to accelerate

agriculture or industrial diversification between 1989 and I993.

I 70. ln 1999, the government accepted the 1 999 launch of the lnternational Monetary
Fund (lMF) and World Bank-sponsored Poverty Reduction Strategy Paper (PRSP).

The PRSP failed to address marginalisation, historical injustices and the unique
circumstances of minority communities and indigenous peoples.''5 At the same

time, Kenya launched the Medium Term Expenditure Framework (MTEF) budgeting
approach to improve the link between policies, plan, and budgets. This reform has

yet to reach the grassrooB where most minority communities and indigenous
peoples are located.

l7l Despite this multitude of policy initiatives, lack of effective implementation of
the programmes undermined many of the potential benehts they might have
rendered for minority and indigenous groups. Moreover, many of the programmes
perpetuated the marginalisation of parts of Kenya that are home to minority groups,
such as the NFD.

172. After President Moi's term, the National Rainbow Coalition (NARC) government of
2003 instituted the Economic Strategy for Wealth and Employment Creation (ERs-

2003-2007). The ERS aimed at creating 500 000 Jobs annually, reducing the poverty
level by at least 5 percent, achieving high gross domestic product (GDp) growth,
containing average annual inflation to below 5 percent, increasing official foreign
exchange reserves and increasing domestic saving to enable higher level investment
for sustainable development.'4 By 2007, ERS had succeeded in raising the economic
growth rate to 7 percent but had equally contributed to increased ethno-geographical
wealth inequalities.'"7 Further, economic growth collapsed during the post-election
violence in 2007-2008, demonstrating the soft belly of the economy.

I73. Kenya Vision 2030 was the other long-term development blueprint for the period
2008-2030. lt was launched on 10 June 2008. Vision 2O3O was based on economic,
social and political pillars.Through the economic and social pillars, it was expected
that the country would experience greater economic arowth, reduced inequality
and enhanced ethnic cohesion. Some of the programmes in these two pillars

r45 Minoflty Rrghts Group IMRG\ A povedy rcdrrction slralegy paper: lailing minotilies and indigenous
Peoplei (20-07)

146 (n 190) 3
147 Sociely for lnternalronal Developmenl (S lD), Readingson lnequatily n Kenya: seclorcldynamjcs an(l

Pe.speclives {2008)
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148 H qh Coun ol Kenya ,n Nauob Charles LeluyeD NabonE 9 olhets v Ano rey Gerera/ E 3 orhe,s {20081 eKLR

rnclude expansron of human capttal development, wlth Provlslons on alllrmatrve

actton and rncreased socral rnfrastructure

174 Even wrth the promrses of Vtsron 2030, development tn Kenya has remarned

locked rn past practtces and approaches tha( were tntmtcal to the emancrpatory

transformatron of rural economtes practtced by mlnorlty communrtles ln at

least three ways 1)communtttes closest to natural resources were not vlewed

as benehclafteS of development outcome5, 2) envrronmental protectlon and

conservalrons were grven pollcy conslderatlon, but llmlted commltment exlsted

to ensure complrance beyond basrc fulfilment of admrnrstratrve requtrement and

3) publrc partrcrpatron was emphastsed at the drscourse level but remarned hardly

evrdent rn progrdmm,lttc tnterventlons

175 Upholdrng the need for developmenr that rs not tnrmrcal to lrvehhoods,lustrce Mary

Ang'awa rn Chdrlei Lekuyen Nobott & 9 othets v Attorney'Geu erol & 3 olherJ held

Each Kenyan rs entrtled under (he (onstrtulron and under the Envrronmen(al Acr EMCA

to a rrght to lrfe, a rtght to a clean and healthy envlronment The Pro5oprslurlloro plant

has geen the popula(e berng mrsplaced and lhe development and socral lrfestyle bernq

rnterpreted [5rc], The r r qht to develop and tmprove thelr Ifes(yle has been curtarled

by the rntroductron of thrs plant The governmenl has farled rn rts Iask to put ln place

a management programrne or ntade tI a natronal t55ue The petltloners have had thelr

rrghts rnfrrnqed when (hey have been depnved of the 5u5tarnable developnlent t I I

would rnterpret the'flght to lrfe'usrng a broad meantng rn lhrs case that rncludes the

nght to be free from any krnd of detnmental harm to human health, wealth and or

socro-economrc well-berng The effec( of the sard plant has affecled the rlght of the

petttroners ac(essrng the[ propertres the government of Kenya be held ac(ounlable

rn damages caused by the rntrodu(tlon of Ptosopts luhnorc rc lhe regron '"

176 The court requrred the Mrnrstry of Envtronment to produce a polrcy workrng paper

on the management and eradrcatron of the plant and present thrs to Parlrament

wlthrn 60 days for debate and rnterpretatlon Lrke most pro-communrty rrghts

decrsrons, thrs ludgement remarns unenforced by the state

Lamu Port Project

177 Lamu, a margrnalrsed area of Coast Provtnce, hds been the focus of nattonal

attentron due to the antrctpated development of rhe Lamu Port Sourh Sudan-

Ethropra Transport (LAPS5ET) Corrrdor and the proposed Lamu Port at Manda 8ay

Thrs pro1ect rs one of the prrortty "flagshrp" prorects rdentrfied rn the government's

long-term development polrcy, Kenya Vtston 2030
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178. Lamu is the largest town on Lamu lsland, which is in turn part of the Lamu
archipelago. lt is also the headquarters of Lamu town and became a UNESCOWorld
Heritage Site in 2001. lt is one of the oldest and best preserved living settlements
among the Swahili towns on lhe East African coast, with origins dating back to the
I2th century AD. lt is home to several minority and indigenous groups including
the Aweer (also known as Boni) who value the settlement's cultural, linguistic and
religious heritage.'oe An Aweer representative spoke on behalf of the community
at lhe Commission's public hearings in Lamu town:

We have lived in this area for many centuries. We are not Boni. Our community is

called Aweer. The term "Boni" is from the time we were hunters and gatherers and
a community that moved from place to place. 50 the Bajuni called us the Bunis and
that is where the term Boni came from '.n

179. Despite the signifrcant social, economic, cultural and environmental impact which
the LAPSSET project is likely to have on local indigenous communities, little
consultation has taken place and communities have been left to rely on the media to
establlsh whether or not their rights to the land they occupy would be recognised,
The continuing nature of historic iniusticer emanating from the unilateral imposition
ofthe LAP5SET project was ca ptured in the Aweer memorandum to the Commission:

The Aweer are a threatened minority hunter-gatherer group in Lamu [...]. Since
independen(e, the Aweer have been highly marginalised and faced severe obstacles to
our traditional way of life. tJntil recently, the Aweer got their livelihoods from hunting,
gathering fruits, honey and medicinal plants. We have lived in harmony with our forests
and partook only in subsistence hunting for our wildlife. However, with the onset of
independence, we faced two enemiesr the Shifta and the gov€rnment of Kenya. As

the Shifta moved into Lamu between 1963 and 1967, they threatened the security of
our people as well as poached our wildlife for trade, such that rhinos and elephants
that used to roam our forest are now extinct in the area. ln response, the government
forced us for the first time to live in settled villages, which the Aweer were not used
to. Furthermore, we faced harassment and interrogation techniques from the security
personnel where some locals sustained permanent injuries [...]To make matters worse
for the Aweer, in 1977, the government made hunting illegal, although the Aweer
only pra(tased gubsistence hunting. Since we did not have livestock nor farms to rely
on, our community was greatly affe(ted. Shortly after, the Boni and Dodori National
Re5erves were gaze ed without our consultation; the boundaries of which are highly
controversial. As a re5ult ofthit, we were denied rights to our indigenous lands to gather
fruits, medicines, honey, salt and visits to our sacred sites. [...] Whilst we can still rely
on forests outside the reserves [...] these are also under threat from illegal logging,
increasing settlements, and will also be threatened by the propo5ed Lamu port-South

Sudan-Ethiopia Transport (LAPSSET) Corridor prolectl,'5'

,IHRf t

1ag See l<A SrngOer (e,:fi at SO un,eahzed nghts ot nnon\es and,nd,genous peopres (2012)
150 TJRC/.lansard,Puot,c Liear nq ,arrr,.9 Ja-uery 20,./p .B

151 TJRC/Memoloo5 ISubmifled by Khadija Gulba on behat, ol lhe Aweef Wtdtite and Envrronmenlat Resourcesl
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l80, Grven Lamu's hrstoflcal rncluston ln the Northern Frontler Dtstrlct and the burden

of drscnmrnatory legtslatlon already dtscussed, t( was nol lnconslstent for the

Commrssron to engage wtth thts parttcular development as (onstrtutlng the

same developmental pattern that has contrrbuted to the poverty and excluston

of the ot her former NFD dtstrtcts

Turkwel Hydro-Electric Power Station

181 The Turkwel Hydro Power Plant ts Kenya's largest hydro power plant havtng an

rnstalled etectflc capacrty of 106 mega watts (MW) The prolect was bullt by the

Kenyan government rn the early 1990s wrth the help of France The plan was to

ha rness the waters of the Rrver Turkwel so as to provtde energy for the natron, local

communrtres and provrde for trrtgatton of the surroundtng areas The pro1ect was

rnrtrally supposed to cost KSh 4 brllron but ended up costrng more than KSh 20

br llro n

I82 lnformatron made avallable to the Commlsslon tndtcated the dam was burlt on

wrong r nform atron and has never operated to rts full capacrty '5'?The development

of the Turkwel Dam rs a case study of destructrve development lt resulted rn

vrrtually no benefrts for the surroundtng communrtres and created a sustatned

source of conflrct between the Pokot and Turkana communttles. An estlmated

8OO people were drsplaced as a result of the dam construc(ron, wtth little or no

compensatror'r r'r Although the dam was deslgned to generate electrrcrty, the

surroundrng drstncts Sttll have no electrtctty as they have never been connected

to (he power generated by the resource developed on thelr land Moreover,

promrsed lrrgatron schemes as a result of the dam were never completed

However, floodrng causes severe problems rn the reglon on a regular basts A UN

report made clear that the matn threat to lndlgenous spectes of plants - the matn

food sou rces for h u man s a nd ltvesrock - was the effect of the da m on the Turkwel

Rrver whrch changed flood patterns and threatened fauna habrtats

I83 Desprte the massrve burden borne by communtttes nerghbourrng the prolect, the

Commrssron was told that ltrtle beneft accrued to them

Turkana people who are ltv ng along the Rrver lrne ofTurkwel Rrver lost therr land [ ]

Turkana people were to benefit ftom a downstream ttrrgatron scheme [ ] We were

prornrsed lobs, health facrirtres, good roads, water and sanrtatron and so nlany other

thrngs, buI not even one has been rnlplemented ''

152 S Hawlcy f tnng a bltxl eye cattuphan .tttl lhe UN expan creotls guatanlee Depadoanl (2003) 28_30

153 As abcve
15(TJRC/Hansard, PLrb rc Healrng T!rkanar l0 October 2011/p 62
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184 The Pokot communrty, lrke therr Turkana counterparts, hrghlrghted to the
Commrssron cases of large-scale populatron drsplacement, submerged schools,
loss of dry season grazrng grounds and non-com pensatron for loss of land as

rmmedrate consequences of the Turkwel Gorge Prolect

The poor pastoral Pokot communlty had tradtng centres that were drsplaced lo pave
way for the Turkwel Dam I lThe Kenya government dtd not cons(ru(t new 5chools or
tradrng centres to replace those whrch had been submerged by the man-made dam To

date, the Kenyan Government has not compen5ated the pokot for lhe communal land
esrrmated at I00 000 acres that was used for grazrng and tarmrng

185 Most destructrve has been the cycle o[ conflrct created by the dam Because of
lack of parttcrpatory consultatron as the dam was berng constructed, the pokot

and Turkana communtttes regularly ftght over rhe meagre economrc beneftts
generated by the dam Thrs has led to ongorng cycles of vrolence throughout
the dam's hrstory and has resulted rn oppresstve secunty operatron s by the Kenya
government Both the Pokot and Turkana spoke passronately to the Commrssron
regardrng manrpulared boundary delrmrtatron, whose effect is to drsentttle one
or the other communrty of the resources frorn the Turkwel development

Geothermal Development

186, lnsrde Hell's Gate Natronal Park near Lake Narvasha. the Olkarra Maasar have
confronted land acquisttton and natural resource development by the Kenyan
government and a parastatal energy company, KenGen The state firm began
operatrng rn the Hell's Gate area tn 1982 and the natronal park was establrshed rn

1984 The totalgeothermalexploratron area around Lake Natvasha ts approxrnately
80 square krlometres 6 A large proportton of park land rs now berng used for
geothermal power generatton and more development rs planned,i, power

statrons, geothermal wells and an extenstve network of transfer prpes now cover
srgnrhcant porttons of Hell's Gate The nattonal park and the geothermal energy
development affect multrple l\,4aasarsettlemen(s, rncludrng some 20 OOO people ,5,

187 Sectrons ofthe Olkarra Maasar land are completely surrounded by the park and some
communrty members'homes are fully wrthrn the park boundary Those wtshtng to
vrsrt the communrty are requrred to p,.ry park entry fees (US S25 for non-Kenyans and
KSh 300 for Kenyans) unless they can negottate wrth the warden for a dtspensatton

155 IRC/Memo/1206 [Submrtled by the Pokot Cor]ncrtot E ders on behal or the pokolcommulrryl
156 M Marl n Gcothetmal Devetapmcnl tn pratecled Ateas fhe Xcnyan Etpencncp lpaper pregented at sho( course on

geolhermal developmenl n Cenkat Amerca 25 November_ I Deccrrber 2007) 2
157 S Srr,r,yLr Slalus at geolhermal etploralo4 n l,eny. a.d httu.e Dlans to, tis Developnent \pticeed ngs ct lhe,,bdd

Geclhermal Congress 201C) 2{
158 The case o{ lhe Olkaxa Measat hamtul develapmenl Drccesses and the clpabtlty at lhe statc (CEMIRIDE un.iated)
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Vehrcle entry fees are also charged Only a few specrally reqrstered communrty

vehtcles are authonsed to lravel to the communlty wlthout paylng a fee and

communrty members who use other forms of transport, Such as a taxr, are forced to

pay vehrcle entry fees rn order lo access therr own homes

188 The Comrnrssron heard from the Maasal communlty on the need for benefit sharlng

of proceeds from energy resource exPloltatron

Kencen and other pflvate companres operatlng ln thls area should plouqh back part of

the( proht rnto Maasarland Nowadays we even sell waste fronl goats to people Why

should lh.'y come and benefit from the stearn that s em tted From here when the ortgtnal

owners of lhe land do not benefit tn any \A/ay7 I lWe have notrced that many people

have been employed (o work ln KenGen but the N4aa5ar people are not at all employed by

(hal company They employ people from other communltret but nobody l5 employrng any

rnember of the Maasat conlmunlty That ls why \,./e keep on engagtng ln demons(ralron5

rn thrs area we feel that rt is not rlght for people to come lnto somebody's compound,

benefit and leave the owner5 of lhe compound wrthout any beneht "

189 The srtuaton of theOlkarraMaasarreflectsacommontrendlnthewaythatmrnorl(les

and lndlgenous communrttes who reslst the acqursrlron and explortatlon of thelr

lands for large-scale dam, energy, mtntng or tourlsm concerns are treated They are

often drsptaced, harassed and forced to become legal adversarres ofthe state or large

corporatrons The explortatton of local resources wlthout correspondlng beneft to

communrtres rs a common refratn. For the Endorols, the lack of benefits ln relatlon

to wrldlrfe conservatron rn Lake Bogorla was d(trlbuted to non-exlstent lnstltutlonal

arrangementS to facllttate such transfer of revenue from the natlonal government to

communrtres ln therr submrsstons to the commlSSlon the Endorols stated thus

WehaveonelakecalledLakeEogortaWeweresupposedtoget5percentoftherevenue
qenerared from the acltvrtles relatrng lo the lake (wrldlrfe conservatlon) but up to now,

there rs no (lear ntechanrsm through whlch to a(cess the revenue'r"'

159 TJRC/Hansard/P!b[c Heafi ng/Narvasha/26 Seplember 2011rp 71_72

160 TJRC/Hansard Publc Heanng'Kaban'eV2, O.toO", 29tl'p 16
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Political Participation
190. Minority groups recognise the benefrts that come with political power.,6, A

multitude of government services are highly politicised a nd are distributed through
ethno-political networks in order to increase loyalty and power bases for political
elites. Minority groups often are left out of this equation because of their small
numbers or because ofthe way in which political boundaries have been drawn to
split or marginalise minority groups'voting power, One report noted that,'...few
indigenous people hold positions in the government, even at junior levels (e.g. as

chiefs or assistant chiefs). They have little representation even as local government
councillors, let alone at higher political levels and are thus administered and
represented by members of other communities.

l9l. Communities noted that decisions on everything, from education tuition
scholarships to community development choices are made based on political
calculations. Minority groups believe that they are marginalised in targe part
because they have no access to political positions that would grant them decision-
making power. Under the former Constitution, a substantial outcome of the
margina lisalion of minority grou ps and ind igenous peoples was their lack of access
to Constituency Development Fund (CDF) funds. Because of i,,1ps,direct influence
over CDF fund allocation, small communities had little say in allocation given that
they had little influence during the electoral process.,or

192. Over the decades 5engwer and Maasai have been spread across different
administrative and electoral units. This limits their ability to effectively advocate
for their interests as a collective entity and to elect members of their community
into positions of authority. The divisions can also provide an excuse for local
administrative ofllcials to ignore minority group claims. A Maasai elder discussing
the plight of his community having been split between two administrative districts
said:"No chiefcan listen to ou r grievances. The government of Na ivasha has rejected
usl"6r An Ogiek elder interviewed for the same 20'l I human rights report noted:
"Even noW the chiefs and all the assistant chiefs are from other communities.

Not a single person has ever come to know our problems. We should have God as our
MP, not a person, because at least God knows usl''",

193. While the Endorois have had political representation within local councils they
told the Commission that'we have only 6ve councillors [...].This gives us a raw deal

161 Y Ghat Pubttc PaftcDafion and Mnodties l2OO3) s
162 Repan ol the SFaal Rappoieur Rodofo Slavenhagen
163 LYoung & Sing oei Land. hvehhoods and rlentijes lnteLcamnunty conntcb in East Alnca eO11).
164 As above
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when rt comes to pollcy makrng and employment"" Stmtlar concernS were votced

by the llchamus

we do have councrllors but they are few They are about five ln a county wlth 60

councrllors, so therr vorce rs agarn marglnallsed. we also have an MP who actually

favours the other communrty ln all the rssues we lalk about lncludlng rnsecurlty, the MP

has never even asked a queslron ln parllament ""

I94, Reports also suggest a drre(t lrnk between landlessness and polrtrcal partrcrpatron

For example, one reporl noles that among lhe Sengwer hunter-gatherer

communr(y, a portron of the communrty (ln Talau) was granted legal trtle to lands

and thrs group has effectrvely been able to also attaln polrtrcal representatlon The

sub-chref for the locatron rs 5enqwer as rs one of the ele(ted counollors Other

Sengwer (tn Embobut and Kapolet), however, are not rePresented by a member of

therr own communtly and (helr tenure status remarns ln llmbo

195 Mrnofltres' polrtrcal representatton has been lltrgated ln the Kenyan courts

lvlembers of the llchamus communlty rn 2OO4 brought a case clarmrng that they

had been denred therr constttuttonal rlght to partlclpatlon rn the Polrtrcal system,

grven that the chances of any member of the llchamus communrty ever berng

elecled rn thetr dlstflct were effe(tlvely zero (and nottng thar not a stngle member

of the comnrunrty had ever been elected tn the 40 years precedrng the case ) ''

196 The communrty asked that a member of the communlty be speclally apPolnted to

Parlramenr to represent thetr untque lnterests or that the Barlngo constltuency be

drvlded so as to rncrease the chances that an llchamus communrty member could

be elected tn a regular electron cycle The communtty argued that they were an

rndrgenous group tn Kenya, and a dlstlnct comrnunrty numberrng about 20 000

to 30 o0O ln a landmark ludgment, the Hrgh Court drrected the defunct Electoral

Commrssron of Kenya (ECK) to supervrse the apporntment of nomrnated MPs to

ensure complrance wtth the constltutlon and to take lnto accounl the llchamus

communrty'5 tnterests tn the next boundary revlew

'lg7 The court's recognttron o[ the unlque challenges of mrnorrty polrtrcal partrcrpatron rn

Kenya rs a crrtrcally tmportant one that ls relevant to many mlnorlty groups However,

the dectsron was never rmplenlented "3 and the llchamus and other communltles

remarn excluded from polrttcal dectston-maktng As prevrously descrrbed, lack of

polrtrcal partrcrpatron conttnues to be a flashpornt for multrple groups Desplte thrs

165 TJRC/l_lafsard PuDlc Hear rrg/Kaoa rnev21 Oclober 2011/p 16

166 IJRC/Hansard/ Pubrc Heanng/KabaIieU24 oclober 2011/p I
161 Rangat Lenrequ(an t othes v Anoney Generat H gh Coun ol (enya n Narrobi 2006)

168 Sub;,ssron lo lhe Co ntmdee on Oe Lhnnattan al RJaal Dtscnmnaxon rn Resporse lo the Penodc Repad al Xenya

(2011) AvaraDle al www2 ohchr o rg/ e rrq llsi/bodre s/ce rd/docs/ngos/ l\ N C I R-Kenya-C E R D 7I pdf
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precedent, many groups remain excluded from what they see as the only means

of access to benefits and services that are channelled through the state. Boundary
reviews for electoral constituencies remain some of the most contested decisions in
Kenya.

Access to Justice

I98. Access to justice is a fundamental human right enshrined in the lnternational Bill
of Rights, African regional instruments, as well as the Constttution of Kenya. 201O,

Kenyan minority groups and indigenous peoples have been excluded from accessing
justice on multiple levels throughout the Commission's mandate period. As stated
in Kenya's APRM report of 2006, "the Kenya legal system does not adequately
protect the poor and marginalised groupsl'r6, Access to justice is the mea ns throuqh
which individuals and groups vindicate their other human righls. For marginalised
communities in particular, effective access has multiple pillars that should operate
holistically to ensure that the most vulnerable groups in society can make use of
the multiple systems they need to protect rheir rights. Accordingly, access to justice
for minorities and marginalised groups encompasses customary justice systems,
formal justice mechanisms, administrative mechanisms, legal aid policy and legal
awareness. These multiple aspects of access to.iustice will be described below.

Knowledge of rights

199. Rights-based education and legal literacy development is a critical component
of access to justice for minority and indigenous groups in Kenya. Because of their
marginalisation and exclusion from many mainstream initiatives, minorities in
Kenya are often unaware of their rights under the formal laws and the international
human rights system. ln contrast to some studies that indicate a relatively high
level of legal literacy among Kenyans generally,ro, this is not the case with minority
groups. Minorities, especially in remote areas, have little exposure to and minimal
understanding of the formal justice system.,/rThey may be uninformed of new
legal developments that could substantially benefit them as individuals and as a

community.

200. The two cases of the Endorois and Nubian minority qroups discussed earlier
hiqhlight the importance of rights-based information and legal literacy for
minority groups. Eoth communities were engaged in litigation or legal advocacy

THRTI

16s APRM Kenya Repod.78.
170 P Kamefl-il-bote and [,,] Akech, Kenya justice seclot and the rule ol La\\/ (ZO.tl) 56
r71 Y Ghai 8 J Cottrell Marynatized Communles and access loJrlsrce (2Oj O) 189
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but wrth no success The Endorols began ltttgatton over thetr forced evlctton from

the area surroundrng Lake Baflngo, but very few tn the communtty understood

therr legal optrons or the full array of rrghts al rssue The Nubran5 have to date

not yet entered rnto lrtrgatron but worked wrth lrttle success for years to lobby

admrnrstratrve ofhcrals around drscrlmrna on tn the tS5uance of ctttzenshlp and

rdentrty docu ments

20l. The Centre for Mrnoflty Rrghts Educatton's (CEMIRIDE - a local NGO workrng wrth

mrnorrty and rndrgenous peoples) worked wtth both communtttes specrfrcally

focused on legal lrteracy educatron and knowledge of rrghts under Kenyan law

and r'lternatronal human rtghts norms Rtghts-based educatton engaged the

entrre comn'runrty, not Just the elders or the elrte who had started the cases Both

communrlres have been srgnrfrcantly transformed, not only because they have

achreved successful decrstons on thetr cases at Ihe regtonal level, but because as

communrtres they have been empowered to advocate on t herr own beha lf usrng

therr understandrng of therr flghts as a group and the Kenya government's duty

to protect, promote and fulfrl those rrghts

Barriers to ac(ess to justice

Phystcol access to formal mechontsms

202 Mrnonty and rndlgenous communtttes face malor barrters tn accessrng the formal

couns be(ause of a natronwrde lack oI court rnfrastru(ture and because of a farlure

to equrtably drstnbute court servtces tn all parts of the country Thts ts parttcularly

a problem rn rural areas of Kenya and rn the northern artd and semt-artd regtons

of the country For rnstance, rn the afld lands of Northern Kenya, the only formal

courts are Magrstrates',courts and even these are located only ln the dlstrlct capltal

As one researcher noted, the geographtc spread of the courts does not correspond

to peoples'realrtres " 'r Thrs fi ndrng was echoed by a government report that fou nd

courts rn Northern Kenya are located as far as 500 km from some usersr/r Takrng

tnto account the trme and Irmrted avarlabtltty of transport, the costs of travel,

lodgrng and food as well as court costs, there rs lrttle tncenttve for people rn the

arrd lands of Kenya to access formal JUstrce The dearth of courts translates rnto

a lack of all types of legal servtces For rnstance, tn 2010 rt was reported that only

one lawyer ma ntarned an office rn lsrolo and even that attorney drd not actually

lrve there r'"

172 Ghar & Cottrell (n 171 above) 184
173 Kamefl-lllbote &Akech (n 170 above) 157
174 Kamefl-i/bole and Akech (f 170 above) 188
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201 Desprte the fact that rn other regrons courts may be more numerous and lawyers
more readrly accessrble, thrs may not always have a meantngful rmpact on
access for mrnofltres and rndrgenous people5 Margtnaltsed groups often vrew
the formal legal system wtth susptcron, as an tnstrument of the state that has

consrstently been used to empower the rrch and polrtrcally connected at the
expense of hrstoncally ma rgrna lrsed grou ps. As a result, even rf they have physrcal
access, margrnalrsed groups may have lrttle tnterest rn usrng the courts ln Kenya,

decades of corruptron, backlog and delays have cont buted to thrs perceptron
and made the formal courts unattracttve to many

204 Nevertheless, several communrtres, rncludrng the Endorors, Ogrek, Maasar,

and Samburu have ltttgated property flghts cases rn Kenyan domestrc courts
Unfortunately, therr expenence has been less than encouragrng The Endorors
were forced to move therr petttton to the Afncan Commlssron on Human and
Peoples'Rrghts, where therr communtcatton was admrtted on the grounds that
rhe Kenyan courts had farled to provrde the communrty wrth any meantngful
hearrng after almost a decade of lrtrgatron A mLrltrtude of Ogrek clarms rn

domestrc courts have not successfully vrndrcated Ogrek land clatms after many
years ' t lndeed, some clarms have taken more than seven years to come before
the court for a hearrng and the Ogtek v,ew the oU tComes of several o[ the cases
as provrdrng unlusr benefrts to rndrvrduals who have rllegally occupred Ogrek
lands'r'

205 Ftnally, the Olkarra Maasar ostensrbly were successful tn therr domestrc court
clarm related to land near Hell's Gate Natronal Park rn that the court recogntsed
therr trtle to the land However, the remedy that the court has ordered has been
destructrve to the communrty because the court ordered rndrvrdual allotment of
the land tn contraventron of Maasar tradrtron and group wrshes that the land be
governed communally' '

206 The Nubran communrty has lrtrqated crttzenshtp clalms tn domesttc courts as well,
and also, ultrmately resorted to a regtonal mechanrsm because of lack of actron
on therr clatm rn domestrc court The clarm was delayed for more than five years
wrthout berng lrsted for substanttve hearrng and the lllrgants were sublected
to unreasonable procedural requrrements They also resorted to the Afflcan
Commrssron as well as the Afrrcan Commtttee of Experts on the Rrghts and Welfare
of the Ch rld whrch subsequently rendered a decrsron tn therr favour

17s T Krma ryo Ogiek /and cases and h/slo, cal lnlLslrces 19OZ-20A4 eOO4)
r76 As above
r77 Young and S ng oer (n 163 above)
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Financiol occess and legol oid

207 Poverty rs a malor factor lrmrtrng access to courts across Kenya ''o For mtnortty

groups and rndrgenous peoples, who often rank among the poorest of the poor

because of hrstoncal rnargrnaltzatton, frnanctal barflers to court, are stmply

multrplred Communrtres are of(en forced to drvest therr meagre assets, usually

Irvestock, rn order to fund lrtrgatron rn (he expecta(ton of compensatton through

the courtS, As one Maasar advocate stated,"The communlty ls spendlng all lts tlme

runnrng around tryrng to find nroney for legal clarms - tt's bankruptrng them "

208 The provrsron of legal ard rs desrgned to address thrs problem, but sources agree

that legal ard servrces rn Kenya are tnadequate and tnequrtably dtstrlbuted, both

geographrcally and on the basrs of the sub,ect matter of the clarm One study

noted that among 20 paralegal prolects operattng rn 2005, 15 of them operated

wrthrn 250 km of Narrobr, leavtng a substanttal gap tn outer lytng areas ''"

209 Moreover, of the multrple non-govern mental organtsalrons that provrde leqal

assrstance, few have offices outsrde Natrobl and even fewer have offces rn the

arrd or semr-arrd regrons of the country There rs lack of expertrse and expertence

rn handlrng the often complex group clatms that rmpact mrnorrty and lndrgenous

communrt es Hrstoncal rnlustrce clatms, communal land clarms, and clalms of

envrronmental degradatron requtre spectfic experttse and are expenstve to lrttgate,

whrch further lrmrts the abrlrty of legal ard agencres (o take on the number of cases

that communrtres wtsh to ratse

210 ln addrtron to legal ard for crvtl and crtmtnal cases, when constdertng the needs of

mrnofl(y and rndrgenous communltres tt rs (lear tha( many of therr clatms relate

to admrnrstratlve processes, such as dlst Ct level decrston-makln9, admlnlstratlve

tfl bunals, admrnrstratrve appltcattons for servtces, budgetary processes and llcenslng

bodres For example, many tndtgenous communrttes could beneflt from accesstng

the Narronal Envrronmental Trrbunal or Publrc Complatnts Commrttee both of whtch

hear envrronmental management clarms Provrdtng communities wtth asslstance al

these admrnrstratrve stages could have srgn hcant tmpact on the number of cases

that later need to go to lrtrgatron Unfortunately, legal ard polrcy generally does not

contemplate provrsron of servrces for rndrvrduals or communrttes at thls level

211 Access toJustrce a lso encompasses the rnvolvement of othercomponents oftheJUstrce

sector, such as polrce, rnvestrgators and medrcal personnel to complete P3 forms,

vrctlm-wrtness support and other servr(e5.These servrces are rnequrtably drstrtbuted

throughout Kenya, wrth rural areas and artd areas suffertng dtsproportronately from

r78 Kamefl-l\,,1bote & Akech (n 170 above)
179 K maryo (n 175 above)
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lack of servrces fo facrlrtate the lustrce process Thrs rnequrtable dtstflbutron has a

drsproportronate rmpact on mrnorrty and rndrgenous groups

Culturol barricrs to justicc

212 ln many mrnonty and rndrgenous communrttes, nottons of lustlce, whether
crrmrnal or crvrl are governed by customs, relattonshtps, context, n(ual and other
factors that the formal courts are rll-equrpped to rncorporate or even consrder
lndeed, the separatron between crvrl and crrmrnal matters that rs a foundatron of
formallustrce systems can be much less relevant tn many mrnoflty and rndtgenous

drspute resolutron fra meworks

213 ln Kenya, mosl cases are heard 6rst at the Magrstrates'court level Magrstrates
are crvrl servants who are rotated through drfferent posttngs every few years

Dependrng on therr background and thelr current postrng, magrstrates may have

lrttle or no understandrng of the cultural context rn whrch they are workrng, rn

addrtron, they generally are gtven no tratntng on dealing wrth cases that have
substantral cultural or contextual overlay and they have no overarchrng polrcy
drrectrve related to balanctng customary law and processes wtth Kenya's formal
laws ''! As a result, the JUstrce delrvered rn the formal courr system may have lrttle
relevance for the communtttes who are supposedly beneicrarres of the 1u st result
On the contrary, the result rn court may be vtewed as destructrve by the communtty
and lead to a resultrng backlash agarnst formal]ustr(e mechanrsms

214 Results such as thts that are percerved as contrary to communtty norms often
further drstance communrtres from the formal lusttce sector In the afld lands of
Kenya, communlty elders regularly try to wrthdraw cases from court so that they
can be settled rn alternattve dtspute resolutron forums that wtll be more acceptable
to communtty members '''

215 Anexampleof these multrple barrrers convergrng ts the sysrematrc harassment of
pastoralrst communtttes and hunter-gatherers when they try to access ancestral
lands from whrch they have been drspossessed Communrty members are regularly
prcked up by polrce for trespassrng - thrs has been a srgnrFcant rssue for the Maasa r,

the Sengwer.tnd the Samburu tn recent years, but ts a tactrc regularly employed
by the polrce and by those rn lrtrgatron agatnst communltres Communrtres are
forced to sell lrvestock or other assets rn order to pay bond and lcaal fees Lack of
underslandrng of the system often prevents them from recovelng therr assets,

even rf cases are drsmrssed Polrce also use the opportunrty to extort payments
from rndrvrduals and communrtres by usrng the threat of a trespassrng charge

'illi,
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agarnsl them Lack of legal representatron often results tn tndtvtduals langutshtng

rn larls or berng convrcted wr(hout adequate representatlon

lnstitutional arrangements

216 Some of the barners to rustrce tn the formal sector may be amelrorated by the

development of specralrsed rnstrtutrons to deal wtth partrcular types of clalms The

newly-creared Envrronment and Land Court, tf sufficrently supported and funded,

could provrde srgn frcant tmprovements tn access for communtty land clatms

The legrslatron creatrng the new court repeals the Land Trrbunals Act and grves

luflsdrctron (o all tssues pendrng at the Land Trlbunals to the new tnsttturton Thts ts

a substantral rmprovement, grven that there were substantlal problems wrth takrng

cases through the land trrbunal system Developmentofsmallclarmscourtshasalso

been recommended by several rnstttutrons and could have a postttve lmpact for

ndrvrduals and groups who are unable to afford the hrgh fees of the regular courts

Customary systems

217, Customary systems have been recogntsed under Kenya's cons(rtutlon stnce 1963,

but the applrcatron of customary laws and rudgments was lrmited subJect to the

constrtutron and wfltten laws of the republlc Multlple alrernatlve and customary

systems operate rn Kenya on a speclrum from the relatrvely formaltsed Kadhrs

courts to a multttude of tradttlonal, communlty-sanctloned lusttce mechantsms,

such as elder's councrls - the Kokwo of the Marakwet, lhe Lktomo among the

Samburu, and the Ng'ekeloA anrong the Turkana are examples

218 Tradrtronal, ethnrcally-based drspute resolutlon mechantsms are an lmportant

part of Kenyan lrfe Drspute resolutton rs often rntegrated lnto broader community

governance systems and thus forms an rmportant component of the nght to self-

determrnatron of peoples tn Kenya Customarylustlcemechanlsmsaddressdlsputes

rangrng from murder to land and natural resource management The dlverslty of

tradrtronal mechantsms precludes full rncluston here but most systems have common

cl)aracteflstrcs that place elders, most often male, at the centre of communtty

governance and drspute resolutlon, Women, especrally marrted women and elderly

women can sometrmes tnfluence lusttce processes or communlly dectston-maktng

but the channels are drfferent rn vanous coolrnunlttes as to how they do so .Jus(lce

systems generally are focused on compensatron and are rttually-based - the goal

often rs to reparr communrty relatronshtps and retnforce soclal norms

219 Custontary resolutton of drsputes, from crrmlnalvlolatlons such as rape and murder,

to "crvrl" clarnrs such as rnhefltance, land management and !1/ater allocatton, often

conflrct wrth the formal lusttce system Regardtng the crrmrnal law, communtttes

rnay noI vrew cnrr]es under the formal law (such as rllegal possessron of a 6rearm)



as a cnme at all, or they may see formal sentences aS OVerly punrttve Compared
to norms wrthrn the communrty that would compensate the vtcttm's famrly and
rerntegrate the offender through rrtual.'*) These customary rcmedres for crrmes
such as rape and murder, as y/ell as many other rllegal bchavrours, are tn tenston
wrth rnternatronal human rrghts norms and wtth the Kenyan constttutton

220 Murder for example often rs punrshed usrng collectrve puntshment tn customary
systems For example, the Pokot use collectrve punrshment llapay) n the case of
murder - the vrcttm's famrly confrscates the propcrty of the accused's extended
famrlyr6r

221 Tensrons between customary systems and the formal law are partrcularly
problematrc for crrmes of vrolence agatnst women and chrldren, whtch under
rnternatronal gurdelrnes demand crrmrnal prosecutton and rncarceratron as a

penalty, but where many customary systems use fines, socral exclusron or physrcal
punrshment For rnstance, rn the Pokot communtty, researchers have reported that
the communtty's tradrtronal drspute resolutrons system does not accept that the
crrme of rape extsts but tnstead speaks only of adultery, whether force was used
or not Those who are confrrmed as adulterers must be (leansed through rrtual
rnvolvrng goat rntestrne, mrlk and honey The gurlty man wrll also be heavrly 6ned
and the gurlty woman wrll tradrtronally be beaten by her husband

222 Penaltres rn customary systems that lnvolve physrcal punrshments such as beatrngs
or ordeals also contravene human rrghts protecttons agarnst rnhumJn a nd degradtng
treatment or punrshment As drgcussed above rn relatron to the rrght of mrnorrly and
rndrgenous women, states have a duty to work collaboratrvely and consultatrvely
wrth communtttes to protect rndrvrduals from vrolence, tnhuman treatment and
other vrolatrons, whrle also respectrng tradrttonal tnstttutrons. Across AFrrca, many
customary rnstttuttons are evolvrng to be more protectrve of rndrvrdual rrghts
Consultatton and negottatton of these tensrons can reduce confltct and tncrease
awareness of human lghts norms amongst margrnalrsed groups

223 In regard to land and resource management drsputes, communrtres have tnternally
managed land allocatron and natural resource use over thc cenlu es accordtng to
agreed norms Thrs has been the case rn rndrgenous communtttes, rn parttcular those
whose relatronshrp wtth specrfic terfltones ts completely rntegrated wrth governance
and culture For example, the 5amburu use the Lklaimd system to admtnrster
rradrtronally held lands The land tenure system rs communal and communrty
members have the flght to use the Iand, but no rights to permanently drspose of

182 Ghar and Collrell (n 171 above) ch g
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land Land rs consrdered an rnter-generattonal asset lkrarn, elders admrntsler the

use of common property so that no one ts dented access to land and resources to

the detflmenl of others The pnncrple that Lkomo uses"ts use accordtng to need"

Land is acqurred through negotratron between clans and condtttons for land holdrng

and use are mutually agreed upon Then agreements are sealed through communal

rrtual, rncludrng sharrng a meal of goat Although the decrsron maktng process was

largely hrerarchtcal wrth male elders at the top, women (especrally marrred women)

were also engaged rn the decrsron-maktng around land use and allocatron

224 Thrs customary Process has been used not only wlthrn the Samburu communrty,

but also for negotratrons wrth other ethnrc communtttes rncludrng Tugen, Pokot

and agrrcultural communrtres such as lhe Ktkuyu Etndtng peace agreements,

called lmumot, have bound togethel these communltles For example, an lmumot

between the Pokot and Samburu lasted for more than a century and ls currently

berng renegotrated,'r'

225 Hunter-gatherer cultural and governance systems also focus on management of

resources and land allocatron The Ogrek organtsed the forest rnto clan terrltorres,

Through a totem syslem, each clan was allocated an antmal to protect and no

member of that clan would hunt that anrmal Ogrek had strr(t rules abou( huntrng

a(ross clan boundarres tn the forest, destgned to assure equttable resource

allocarron and to prevent conflrct between clans lndrgenous bee-keeprng by the

Ogrek also helped pollrnate and regenerate the forestslr) Confllct resolutron was

through negotratron between elders of each Ogrek famrly-based clan

))6 It rs rmpo ant to note that customary land allocatron and management systemS, such

as the lkiomo system descrbed above developed under (ondrtrons of less land and

resource scarcrty than currently extst tn Kenya ''" These systetns have been flexrble

and adapta ble over trme but current condttrons of land scarclty, hlgh monetary value

for land and state rnterventron are stralntng or obllteratlng customary management

regrmes ro many communrtres. ln addrtton, customary managemenl regrmes are

based on negotratron berween partles wrth generally equal power - such as two

nerghbourrng communrtres or two clans However, vrhen communltles are faced

wrth conflrcts wrth the state or corporate en(tttes over land, they have llttle power to

force the opposrng party to be bound by decrstons of the councrl of elders

227 As descrrbed rn other sectrons of thls chapter however, states are under a clear

oblrgatron ro ensure that communrtles partlcrpate ln declslons that atfect them

drrectly, from the begrnnrng of the process tn order to fully guarantee the rrght

184 Pkal/a elal(n lUJ aDove)65
185 O Nyatigon Ke yascastaNays Ihc CEek and n.lonal de velop,ne Pro. esses (2003)
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to particapation, states and their designees such as corporations, must engage
with communities through their own institutions tike customary governance and
justice processes.

Kadhis'coutts

228. The Kadhis courts have been an important recognition of the unique identity of
Kenya's Muslim community and state support for the institution helps Kenya to
meet is obligation under Article 2 7 of the tCCpR to promote the practice of minority
cultures and religions.

229. The Muslim community in Kenya has raised a number of concerns related to the
relationship between the state and the Kadhis courts however. The status of the
courts remains unclear, given that it is not fully-recognised by the state as a part oF

the formallustice system, yet is controlled and funded by the government.

230. Kadhis do not receive adequate training nor does thc state provide the courts with
sufficient resources to carry out their tasks.rs, i,,luslim community members feel
there is insufficient funding for the courts, which limits the number of available
courts and Kadhis, leading to accessibility problems.

231 . The appointment process for Kadhis was also an area of concern for ma ny Mu slims,
who felt that they had been excluded from the process and that government
officials were colluding with certain segments of the community in selection
matters.133

187 Enhaicrng access lo lustrce for women through (adhrs courls al hllp:/l/vwwgendergovernancekenya.org/
componenl/conlenl/arlicle/50-jLrdiciary/366,enhancrng-access-to-luslicc-for-women_tirougtr_kadhts-coud;.
hlml
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Minority and lndigenous Women

232 Mrnorrty and rndrgenous women and gtrls are some ofthe most vulnerable groups

rn Kenya $ Mtnortty and tndtgenous women therefore deserve spectal attentlon

because they often suffer frorn multtple forms of dtscrtmtnatron lndrgenous and

mrnolty women partlclpated ln the Commlsslon's processes through women's

publrc hearrngs rn an envtronment where they drd not feel coerced to conform

erther to tradrtronal patltarchal values oI to values that dld not reflect thetr soctal

and cultural contexts or expenences

233 Both lnadequate securlty and oppresslve securtty have negatlve lmpacls on

mrnonty and rndrgenous women, rangrng from loss of ltfe, to sexual vlolence, to

decreased access to traded goods and food,'e0 Vtolence agarnst women ls a maior

concern amongsl many mlnorlty communltles tn Kenya. Vrolence agalnst women

has (rddrtronally been constdered an ac(eptable practrce tn many groups'e'

Vrolence was used as a forrn of punrshnrent for women who "dlsobeyed" thelr

husband or other male relatrve's preroqatlve

234. lnter-ethnrc conflrcts affect women whose casualtres are rarely factored lnto the

matnx of confllct losses As narrated to the Commlsslon ln Rumurutl

Here ar Lolora. whe0 there were fi9hts between the Pokot and the Samburu. wornen

su(ered rn one way or Ihe other, be(ause when we 5ay that people dred, they do not

count women An example ts when they 5ay that certaln people have been kllled,

they come and count the number of men krlled and then Ihey say 'ln addrllon, Ihere

were women and chrldren' 5o, they come Io drscover thal the women have not been

rdentrfied as human berngs" "'

235 ln cusromary systems that enabled vrolence agatnst women, there also were strlct

customary controls for women's protectlon ''r Women had supportlve networks

wrthrn the communrty to whrch they could appeal for help and protectron from

vrolence Under colonral rule, customary systerns ln general were undermtned,

whrch also undermrned protectton of women through customary norms Thrs

pattern contrnued rn large parr after tndependence At the Same tlme as customary

systems have been rn decline, the formal sector provrdes lrttle protectron for

women, espectally tn rural and remote aleas Vrolence thus has tn some respects

become more dangerous for women, especrally mtnortty and lndlgenous women,
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who rarely access the formal system as a result of marginalization but who also
have less recourse for assistance in severely weakened customary systems.',{

236. The customary practice of bride wealth also can have an exacerbating effect on
violence within the family, as men who pay substantial sums in bride wealth may
feel that they own their wife as purchased property, This perception tends to
validate any type of treatment of the'bwned" woman, and can also undermine a

woman's natalfamily's ability to assist her when she seeks protection.

237. Apart from confronting violence in their own communities, violence against minority
and indigenous women also is perpetrated by security forces and other communities.
Killing women and children, as well as sexual violence aqainst women and children
that would have been strictly taboo under traditional norms has become increasingly
common during inter-communal conflict. i/oreover, the security forces that often
are dispatched ostensibly to protect communities also engage in violence against
women. One of the most egregious instances of such behaviour occurred during the
1980s and 1990s when more than 'l 400 Maasai and Samburu women were raped by
British soldiers stationed on their lands.'rtThe rapes resulted in unwanted pregnan(y,
HIV transmission and other negative health consequen(es, as well as these women
being ostracised from their communities. lncidences of violence against women and
children in the hands of Kenyan security forces were narrated to the Commission,
including this testimony from Taita:

They even stripped me naked. They took off my hryob. They knocked me aqainst the wall.
They took KSh I 5 000. Outside there were children ...my own child was one of the people
who were shot and died. There are very many oF them... the bodies were taken to the
mortuary.'%

'I ltt :t,ttrtIt .lortes tlrul tllen trc disl,rtlclrt',1t;-rlr,rrrr/r/1.
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I would hke to lalk on behall ol thc Sengwat Women I wznt to htghltght

some of the Problems th.t are lrced by Sengwet tndqenous women

The Sengwer, a5 mo5t people kno!v, are marglnallzed Oulmarglnallzatronbegandurlnqlhe
(olonlal trnre lvhen lve lvere moved from oul anceslral land, and now we ltve tn Pokot Coonty

Some of us are rn Pokot Counly, oIhet5 are rn Mardkwet County whlle othels are ln TIans Nzola

Now, because of thrs, we are the mrnority group rn each of lhese countle5, and because of thls,

we face so many problems One of them rs dr5cnmrnatlon Sengwer women are dtscnmtnated

agarnst rn many areas ln the countles whele we ltve rn, because we are not the dom nant 9roup,

we are treated lrke 5econd-cla55 crltzen5

Another ssue that touches Sengwer women ls educatlon,5engwer women are not educated

becau5e of ro many reasons One of them ts poverty, and another one rs lhat we have cattle

ru5tlrng, whrch rs very rampanr ln our area Owlng to lhls, we have become very poor, mo5t

women used to depend on the mrlk from an mals, wh ch they used to sell and then they Joln Ihe

merry-9o-rounds !,ehrch, al least, enabled lhem to become e(onomrcally empowered BLlt when

anrmal5 are taken, Ihey lust remarn poor and thelr Status decl nes, Durlng caltle rustlrng, we, as

women, also lose our sons So, we feel very brtter and somethrng should be done, so that we do

not contrnue lo5tn9 our 5on5

we have also the rs5ue of land rn our (ommunrty, ll ls llke rn all other (ommunltles - women

are nor enlltled to land 5o, tf there rs no helr - that rs a son - 9lrls are noI able to rnherlt that land

It r5 the krnsmen who can tnherlt the land

we have another problem, rt rs pohtrcal Sengwer people are 50 felr, we are very lew tn

West Pokot, Maraklvet and even tn Trans Nzola, 50 lve cannot muster a nlalorlty vore ln older

to take one of u5 to Parl amenl 50, we do noi have represenlatlon ln Parllamenl Even tn ctvtc

rep(e5enlatlon, especrally for women, we have not had any woman belng a counalllor or even

gettrng nomrnated 5o,,,!e have that ploblem

Another problem that we face ts our culture As an ethntc mtnortty, our culture ls endangered

be(ause the domlnant commun tre5 that Surround us are on the verge of asslmllatlng us So, as

women, \aho are lhe custodrans of lhe culture, we feel that we should be plotected, so that we

do nor lo5e our cullure Jhe government should, at least, help the Sengwer people to malnlaln

Ihe r cullure, they should not lo5e t

Access to socio-e(onomic rights

238 Women's role rn procuflng basrc goods and servrces for the famrly such as water

and food and therr prrmary role ln ensurrng care for chrldren means Ihat lack of

accesS to these vaned bastc servtces dlSproportlonately tmpacts mtnortty and

rndrgenous women The APRiI process for tnstance, reported that tn Tana Rtver,

chronrc rnsecuflty and lack of access to food stgnrfrcantly aggravated the plrght

27 rl
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of women. Marginalised minorities and indigenous peoples in Kenya are poorer
than the rest of the population. One report noted that indigenous peoples in
Kenya only have about one third the incomes of other rural Kenyans.reB poverty

is associated with lack of access to government and other services. The arid and
semi-arid lands of Kenya, while making up 80 percent,ro of the national land
mass, present the highest incidences of poverty and the lowest level of access
to basic services in the country.rno More than 60 percent of the population lives
below the poverty line, which is above the nationwide average.

239. Access to education in pastoralist areas is a serious human rights issue as reflected
in low literacy rates. An estimated 1.7 million children remain out of school, the
majority of them living in marginalised pastoralist communities.To, According to
the UN Human Development Report, enrolment rates in North Eastern province

were especially low: only 9.8 percent for primary school and 4.g percent for
secondary school,,0) This data was mirrored by a 2006 survey which indicated
that 93 percent of the respondents in North Eastern province had never been to
secondary school, substantially higher than in any other province.:nr

240. Access to education is a problem not only in the arid lands, but also for forest-
dwelling indigenous groups. Ogiek community members have described in various
human rights reports of their difficulty in accessing education. One report stated,
for example, that the government banned Ogiek children from accessing the local
school near the Kipkurere Forest where they were residing.ro,

241, Lack of access to other services has also been documented in marginalised areas
across Kenya. Kenya's APRM process highlighted the fact that the legacy of colonial
policies still negatively impacts service provision in North Eastern province.ro5 The
problem of lack of access however cuts across minority communities and is not
limited solely to North Eastern province. Communities from Turkana to Tana River
reported substantial lack of government services du ring the ApRM process.)oo

242. Lack of health services, in particular maternal health facilities and providers, is a

major concern in the remote rural areas of Kenya where many minority com munities

198 See Rlpubllc ol Kenya. lndqenous Peoples Ptannng FAnework tot the Westem Kenya Comnunty Dnven Devejapmenl
, ^ - and Fbod i/hnga on propct aN the Natu?t Reso!rce Manageornt prolect l2OOt)
19^9 Nenya An altematve repon to lhe uN Comntlee on Ecan;nE Socfj ani Culurat Rryhls eAOAt
2AA Repotl ofthe SpectatRappotteu Rodafo Stavenhagen
241 Re.otl of the Speciai Rappotleu Rodolto Stevenhagen gara 69
2A2 Rerotl ol lhe SpedalRalpotleu Rodatto Stavenhegeh
203 GJLA_S Relom poqtam nat,onat ntegateo hausero,a Dase,ne s.r.vel Repol,20A6t.O
204 see Republic ol Keiva hdqenous peopres plannng Framewod rorh; wesrerh Kenya cafinuniy Dnven Deverop,men!

and Fbod-Mngafion Ptuiect and the NatuatResource Managenenl pqect 
12006)avaitabte at trttp./,tnww.ogret.orgi

^-_ 'l.deptl,2096_Kenya_W(CDD_NRMtppF pof, laccesseJ r2 -ury 20i2r
205 Atca oee. Reve\ir Mecren si Country Re.{ew Repnn )t ie Reoubic ot xenya (2006) I1.l
206 As above
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resrde The Orma for rnstance estrmate that 30 percent of thetr women dre durrng

pregnancy and labour because of lack of access to health care "' ln the chapter

on'gender and gross vrolattons of human rrghts'rt was shown how publrc health

facrlrtres have for decades farled to take culture tnto account when deltvertng

reproductrve health servtces Thts has rmpeded many mrnorlty and tndtgenous

women from seekrnq maternal health servtces from publrc healrh facrlrtres

Marriage and inheritance

243 The prevrous constrtutton created a legal pluralrst reglme that specrfically allowed

drscnmrnatron Sectron 82 of the constrtutron outlawed dtscrtmtnatton but a

claw-back provrsron rn the clause allowed for drscrrmtnatory legtslatton regardrng

adoprron, marnage, dtvorce, burtal devolutron of property on death and personal

law matlers and laws affectrng members of a partlcular trlbe or race ln matters

exclusrvely (oncernrng them/'" Desplte progressrve JUdlclal declsrons over the

decades regardrng women's rtght to property ln the contexts of both formal and

customary marnages, rn reallty, the enforcement of such prrncrples depends

entrrely on access to the formal courts )0'

244 Legal pluralrsm rn Kenya often has had a drsproportronately negatrve rmpact on

mrnorrty and rndrgenous women Because mtnortty and tndtgenous women are

more lrkely to lrve tn rural, margtnaltsed areas, they also are more lrkely to govern

therr affarrs through customary systems A study found that rn rural communltles,

partres are most lrkely to 90 to a communlty elder or an extended famrly member

for drspute resolutron: ! Customary systems often are patrlarchal and do not

sufficrently plotect the full array of women's rrghts Even when customary systems

do protecr women's flghts, they may be subrect to man tpu latton by male relatrves

245 Although the statutory system of requlattng marrtage and rnherrlance rrghts may be

more protec ve of women on paper, formal lustrce systems also often dlscrlmlnate

agarnst mrnorty women on the basls of language, geographrcal, fnancral and

other barflers lvloreover, tt olten Is the ablllty of male relattves wtth financtal or

educatronal advantages to forum'shop between the formal and customary systems

that srgnrfrcantly dtsadvantages women Because males are more lrkely to have

the resources to both mantpulate the customary system and to access the formal

lustrce system, they are rn a posrtron of srgntfrcant advanlage over women trylng to

v[]drcate therr flghts under etther customary or statutory law

2C7 Repotl ol lhe Spectat Rapporteu Rodalo Slavenhagen pata 75

208 lidahl er,lr Hlnan nghls lontehsalon atu ,ran.F.n s land ghts tt1sauthetn and Eislern /4fnca (2005)86 (ava ade al

www rekc org/conlent4v0507 Pdo
2Ag Repai al lhe Spectal Rappoleur Radollo Slavenhagen pato 8B

21a G)LOS Relom prcgtan nalcnal irley aied household baselne suNe/ Repod {n 2il above) 34
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Access to land

246 Women make up less than five percent of the holders of land trtles tn Kenya,
nevertheless Afrrca6 ,1",6rnsn produce the vast malorrty of food from the land I ln
rural areas and rn margrnalrsed communrtres rn partrcular women are responsrble
for plantrng and harvestrng of crops, preparrng food, accessrng fuel (wood or
charcoal) and water. as well as chrldcare, all of whrch are very land-dependent
actrvrtres Rural women essentlally manage the envrronment for the sustarnable
productrve use of therr famrlres, but thetr control over the land rs mrnrmal leadrng
to food rnsecunty and poverty: r

241 Land-tenure polrcy has had a very negatrve tmpact on mtnonty and rndrgenous
women's flghts Srnce the 1960s the government of Kenya embarked on a polrcy of
convertrng trust land s tnto group ranches and then converttng them tnto tnd tvrd ua I

ownershrp Whrle under the trust lands and group ranch systems womcn's access

to lands would have been prorected at least rn some respects by communlty
custom, whrch often protects usufruct rrghts for women, when land was converted
to rndrvrdual ownershrp, rt was generally regtstcred rn the name of a male head of
household rrrUnder the Regtstered Land Act, women accordrngly were cut our of
formal land ownershrp and rherr usufruct nghts were also suppressed as the land
transferred from CUstomary management to rndrvrdual ownershrp ',,'

248 For rnstance among the Ogrek lrvrng tn the Mau Forest, land was allotted under the
Regrstered Lands Act, mostly to male heads of households Accordrngly, women
lost all control over land they had worked and used once rt was regrstered tn thetr
husband s'na mes The former Act provtded tha t 6rst reglstratton, even rf fra udulent,
cannot be challenged rn court The communrty also lost substantral land durrng th rs

process as rndrvrdual members sold off property before the regtstrat on process
was complete and before they had an understandrng of the actual market value of
the land Loss of customary usufruct ghts and customary rrghts to tnfluence the
sale and transfer of famrly land had drsadvantaged mrnonty women such as the
Og rek

249 Although attempts have been made to address thrs problem through some
legrslatron and programmrng, laws prohrbrtrng drscrrmrnatron or provrdrng for
redrstrrbutron of land, on therr own are nol sufllctent Io secure equalrty for women,
especrally mrnonty women Research tn Southern and Eastern Afrrca rndrcates that
culturally accepted male domrnance dtsadvantages women under customary and

IIitt

211 lkdahlln 208 abovel
212 PKanen-Mbotean.lJCducrted) Fctlowrn! Gorj sConslt,rt!on GenderDrrnensronscllhcCgrekCtarmtolheMauForesl
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r,omple._ln Palhs are madc hy\lallthg hnan nghts ntenactng qenderpd realhes and phnaitegai4es (2006)

211 pepai ol he Sapr,a' canrato,n Ro-c,!o Stave"r,tgn- t:r,a 16
21,1 See also Chapler o. GendrranC Gross,/olato.s ot Buman R qhis Fo.!s on Wcmen
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formal systems and resultS tn poor access to lnformatlon among women, thus

reducrng therr partrcrpatron and the exercrse of therr rrghts ln land programs ''5

250. ln addrtron Io concerns over potenttal rndtvtdual property rlghts, mtnortty and

rndrgenous \ryomen are also tmpacted when tlre communtty as a whole loses land,

erther through government takrngs, rllegal acqursrtron or when the communrty's

tenure rs under threat. Accordtng to a government report most lndlgenous

households are landless and lack legal access to natural resources or other assets

for rncome-generatton.'r6 Moreover, they lack the polltlcal power and often the

comnlunrty organrsatlon to Protect the small remnants of ancestral terrltory over

whrch they may have some remarntng control The loss of communlty land and

rnsecurrty of retentton of such land has serrous lmpacts on women

251 Maasar women rn the Olkarra communrty near Hell's Gate Natronal Park are

confrontrng maJor tenure rnsecurrty ln relatlon to therr tradtttonally lnhablted lands

The communrty has been threatened wtth evrctron and tndtvrdual allotment of

property Ongorng legal dlsputes over the land have resulted ln a sltuatron ln whrch

no one rs able to develop the property, such as butldrng new homes, schools or other

structures and because of the tnsecure [uture of the land, the communlty remarns ln

irmbo and women reported constant 5tre55 from fears about lmpendlng evlctron 2rl

252 Mrnorrty women also face challenges above and beyond lhose ofthe larger communrty

Women who attemp( to engage rn polttrcs face double dtscrtmtnatton For example, a

your'rg woman polrtrcran tn the Ogrek communlty descllbed the multlple barrrers that

she faced rncludrng the communrty's perceptron of women as property, communrty

taboos agarnst women wearlng trousers, tradltronal rules agatnst women speaktng rn

front of men and agatnst young women greetlng older members of the communtty

and general lack of financral resources.2rr These communtty percePtlons are common

across many communrtres, espectally tn margtnaltsed areas, and rematn substanttal

barflers to the polrttcal parttctpatton of mlnorlty and tndtgenous women

Conclusion

253 Thrs Chapter has demonstrated rhat mrnorlty and tndrgenous communltles rn

Kenya have suffererj specrfic gross vrolatlons of hLiman rtghts on account of therr

nrem bersh tp tn these comm un tttes

215 lkCahl ln 208 abcve,
116 ReoLrbhc of (enya lnl,genc-ts Peoptes PlJnrng FIan|4'\\orL la'lheWeslei) l<enla Camfiunl! Dnven Detelapnenl and

FlootJ Mtryatbn Prc)ect and the Natural Resource Managentenl Prclect l2a0hl25 avaiable al hllp //www ogrek org/

rndepth/2006-Kenya-V\4(CD0-NRN.4IPPF pdl> (accessed 12 Julv 2012)

217 Young and Sing Oer (n 161 above)
216 Kamen-Mbolc 6 oduor (n 212 aDove)
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Appendix 1:

Reporl of The Presidentiol Speciol Action Commitlee

"t*,)#,+ffi
REPUBLIC OF KENYA

RESTRICIED

REPORT

OF THE

PRESIDENTIAL SPECIAL ACTION COMMITTEE TO

ADDRESS SPECIFIC CONCERNS OF THE MUSLIM
COMMUNITY IN REGARD TO ALLEGED HARASSMENT

AND/OR DISCRIMINATION IN THE APPLICATION/
ENTORCEMENT OF THE LAW

PRESENTED TO:

HIS EXCELLENCY HON. MWAI KIBAKI, CGH, MP,
PRESIDENT AND THE COMMANDER IN CHIEF

OF THE ARMED FORCES OF THE REPUBLIC OF KENYA

3]SI MARCH, 2OO8
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LETIER OF IRANSMITTAT

3l d Morch. 2008

Hls Excellency The Honouroble Mwol Kibokl, CGH, Mp.
Presideni ond Commonder-in-Chief ot lhe Armed
Forces of the Republic of Kenyo
Stole House
NAIROBI

Your Excellency.

IHE IINAT REPONT OF THE PRESIDENIIAI. SPECIAI. ACIION COMMIIIEE IO ADDRESS
SPECITIC CONCERNS O' THE MUSTIM COMMUNITY IN REGAND TO ATTEGED HARASSMENT
AND/OR DISCRIMINAIION IN IHE APPTICAIION/ENTORCTMENT OT IHE TAW

We hove the honour to submil ,o you the flnol report ot the obove commitlee, which
you oppoinled on l5'^ October. 2007 to look into ond oddress soecific concerns roised
by lhe Muslim community. The mondole of the Committee wos lo oddress speciflc
concerns of Muslims wilh regord io olteged horossmenl ond/or discriminotion in the
process of lhe opplicotion of the Low, porticulorly, os regords to securily issues. We ore
pleosed to inform you lhot the Committee hos successfully completed its mondole.

we now forword lo you the finol repori.

We loke this opportunity 1o lhonk your Excellency for the honour ond trust which you
beslowed upon us.

Accepl, Sir, the ossuronces of our highest regord

Yours Follhtully,

ENG. AEDUI.I.AHI M. H. SHARAWE, CBS, E8S, TIEK
CHAISMAN

HON. S. AMOS WAKO. EGH, f CtArb, SC. Mp
ANORNIY GENERAI.

MEMEER

lPc$lDl(ts
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IETER OKWANYO
REIRESENIAIIVE OF IHE IERMANENI SECREIARY

MINISTRY OT STATE TOR PROVINCIAI. ADMINISTRAIION ANO INTERNAI' SECURITY

MEMIER

EI.ISHA NYAKINYA
REPRESENTATIVE OT IHE PERMANENT SECREIARY

MINISTRY Of SIATE IOR IMMIGRATION ANO REGISIRAIION Of PERSONS

MEMIER

I.II.IAN MAHIRI.IAJA
REIRESENIATIVE OT THE PERMANENT SECREIARY,

MINISTRY Of JUSTICE AND CONSIIIUTIONAI. ATTAIRS
MEMIER

)a/42,
JAMES W KIIIWAGA

REPRESENIATIVE Of THT PERMANENI SECREIARY

MINISTRY OT IORCIGN ATTAIRS
MEMIER

SHEIKH AIUBAKAR A ABUBAKAR (AIU HAMZA)
MEMIER

AMBASSADOR YUNIS MAATIM MAHAI
MEMBER
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HASSAN TAKICHA
MEMIER
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SHIRAZ MAGAN
MEMBER

AMIASSADOR AMINA CHAWAHIR MOHAMEO
S EC RETARY
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ACKNOWLEDGEMENI

The Presidenl ol Specrol Aclton Commtlee 1c odoress specr[c concerns ol llre Mus[m

Communrly rr] regord to olleged nolossrnenl ond/ol drscrrnllnollon n lhe opplrcqiron/
enlorceDrenl oi the Low w shes io thonk Hls Excellency the Plesrder'li Ior hovlng oppolnled
lne C ontnr,llee

The Commltlee oL5o wrshe5 lo lhonk lhe Pero]onenl Secretory, Secrelory to ll'le Coblnet
ond the Heod of Publrc Serv ce Amb Floncr5 K Mulhouro qnd hLs enlrre sto{f for lhe
o55 slonce occorded io lhe comm llee

Our specrol groliude o50 goes lo Hon S Amos woko the Attorney Genero, ond lhe
Permonenl Secreiorres of vorous Mtnlslr e5 who c5sr5led the Con'mrllee wrlh voluoble
professLonol supporl Mr CyIUs Grluor Pelmonenl Secrelory Mrn stry cl Slote for Pro! ncrol

Adnlntslrotron ond lnlernol S ec unty, Mr ElnmonuelM K sombe, Permonenl Secrelory, Mlnlstry

ol Stole for lrrmrgrol on ond Regrslrolron of Persons logelher wrlh hrs oillcers M5 Dorolhy N

Angole Pernronenl Secrelory Pernlqnenl Secrelory, Mrnrslry ol Justrce ond Conslltullonol
Alfoirs ond Mr Ihurlo Mwongt Pelmonent Secrelory, M n6lry oi Fore gn Alfo(t

The Cornnl 1'ee wrshe5 lo thonk lne lollow ng Pelmonenl Sec relor es who oppeored belore
the Conrmllee ior consultolon5 Prol Korego Muloilr PerrrlclnenJ Secrelory Mrnstry of

Educoiron ond h s Olllcers, Mr5 Alce Kemunlo Moyoko Perrnonenl Secrelory M nlslry oi
Slote lor Nclronol Her ioge Olice oi ihe vrce Pre5 denl ihe Perrnonerll Seclelory Mrn tlry
of Lands ood Selllenrerl Mr Konlbo Mwero ond hrs slofl ond lhe Pernlonenl Secrelory
M n 5try ot Locol Governmenl, Mr Solonron Boll ond hls gioff

We olso wrst\ lo ocknowledge ond lhon( moIrY lndrvrduols, professronol groups ond Musllnr

orgonrzolrons who gqve useful conlrlbullons lo lhe Cornm 11ee We wrsh to slngle oul lhe
f olowrng tor lherr vrews ond wrrllen memorondo -

I Tne Ch ef Kodh - SheLkn Bomod Mohorreo Koss m
2 Suprerne Councr ol Kenyo Muslms (SUPKEM)

3 K 1uo Cho Sheno
4 Murl m lcwyers
5 Mus|m Hurnon Rrghls Forunr (MHRF)

6 Musllms for Humqn R thts (MUHURL)

7 Young Mus ms Assocroiron
8 MusLrrn Educol on ond Developmenl lletwork
9 Nol onol Educolroll Musllm Trusl
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Ahmed M Mohnroud (Asstsl ng CounselJ for therr lechnlcol supporl wllhoul the r supporl
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The Comm tlee olso w she5 tc ock.cwledge lhe wo.k cf the Legol pe\ecrchers Ms
Elzobeih Thuo ond Mr Moullce Mt emo, lor lhe r nvoluoble 5uppori In lhe Secrelc,r ol

The Commrtlee 15 groleful lo Suson Krnr. ond Ern ce Alwo-g ll-jonscrd Recorders) o.d Mr
Jurno N Amrno (Honsord Edrlor) lor iherr iechn col ond logrsl co 5upporlrn con.tp nO orLd
.-dlllng lhe Honsord reOOr15 ihroughoui lhe lenure of lhe CO..n.r ee

The Conrmrilee olso w shes to ocknowledge Mr T p O Odhrombo, (Co-ordrnoto4 ond
Mr Joseph Ochreng C)wuor both ol Cobrnef Ofllce ,or prov dlng odnlrn siroirve supporl

We ore groleful io llre lollowrng lor ilre r co-operol on oncl logtsl col sLtprporl rn lhe
Sec relor,ot -

Ms More Krnrgondo Odero Ms Rose Bort Ms Jocque|ne Okoth, Mr ldr ss Abdr Hossqn. Ms
Joyce Nduku Mr Jomes Kclont Ms ph lomeno Wombur Ms Beoi|lce Chepkurut Sergeonl
Chorles Mwongr Corporol Bonloce Mueke, Corporol Froncrs Goiundu, Mr Rlchord
Mulhomo, Mr Horon Nlenqo Mr Henry Muhro ond Mr Fellx A,lumo

Frnolly we w sh lo poy l br,1e lo oll wl]o n one woy or onolher contr buled 10 lhe
lUCcesslUl complel on of lhe Comm llee \ work
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CONTEXT OF THE FORMATION OF THE COMMITTEE,
CHALLENGES AND LIMIIAIIONS

METHOD OF WORK

The Commrllee hos used sevetol methods lo collect dolo on whlch thls repod s bosed
These rnclude pub c heor ngs ond rev ew of wl llen nlemorondo Lqws of Kenyo offclol
reporls, Llerolure revrews con5ulloIve n'leeltngs wtlh pubIc ofllcers ond profeSs onol
bod es ond Musllnr orgonLZol ons ond olher relevonl reports

The Commrllee he d Putllc heor ngs from lne 5lh of November lo 6lh of December 2007,

noll lhe Prov,nces of lhe Republc A delorled schedule of lhe heor ngs rs onnexed lo thls

report Duflng lhe heor ngs, lhe Commrliee provrded the publLc w lh lhe opporlunriy lo
express lfremselve5 bolh n publc ond rn prrvole

l. Chollenges ond Limilolions

The Comrnllee expenenced o number ot chollenges n the cour5e of corryrng oul 1s

m on Lio te

The Comnrliee wos generolly vrewed wrth 5usptclon due to the polrtrcql envrronment ond
rmpendrng Elecl ons ihe Commrllee s work wo! deemed lo Lte o slop-gop meosure lo
oppeose lhe Muslrm comnruntiy ond woo thelr voles lor the lhen rncumbenl odmlnlslrot on
ThLs perceplron hod the effecl ol drssuodrng some of the people from plesenhng lherl
v ews lo the Comn'rllee hence lhe ow lLlrn oul of the publc rn celloln oreos

A second cho lenge orose fronr oulrrghl condemnoion ol lhe Commrllee by some

Mu5lr'n Orgon zc'ror's !rho q,Jeslroned ihe oppo,nlmenl of the Corlimrllee ond doLlbled
ls copocrly io de vet q cledrble reporl

2. Orgonizotion of the Reporl

Jh s reporl s orgolrlzed rn lwo ports ond lve Choplers os !olume I Porl One consrsts ol
the Execulrve Sunrmory ond conlext of the Formotlon of lhe Cornnllllee ond the othel
cons,5i5 ol ltre Choolers os here below delorled ln oddrlron llere wrll be o volume ll
wtrclr wrll conlo n 5elecled rnenrorondo subnlrlled 10 lhe Colnnrrllee

Chopler One deo15 \^/rlh the Bockgrourlci or d H 5lorrcol perspectrve Chopler Iwo deols
wtlh the PublLC Feonngs ond Anolysls lrrereol The Thrrd Choplel deo s wrlh Securrly lssue5

Cllopler Four deals wrih Themolrc lssues F ndings ond Anolyses, ond Cllopler F ve rs on

the Reconrmendol on! ond lhe Conclusron
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EXECUTIVE SUMMARY

INTRODUCTION

Hrs Excellency lhe Presrdenl of the Rep!blc of Kenyo, Hon A,4wor ( bok CGH Mp, under
SeclLon 23 (l) of lhe Constiul on of Kenyo pursuonl to lhe Kenyo Gozette Noirce Number
10008 doled l6lh Oclober 2007 opponted the Commtlee to lock Inio ond oddress the
5pecrlc coacerns rorsed by lhe ML,s lnr conimun ly wtlh regr)rcj io olleged horq5smenl
ond/or drscnm nol on rn the nrocess of lhe opplcot on of lh-. ow porlrc rlorly os re_oords
5ec!r ly 5suc5

Ierms ol Reference

The Commrllee wos mondoled io
o) receive rnd vrduol comp o nis of oleged horossmenl ond/or d sc mlnolton rn

the ireolme.i of persons whc profess lhe Mustrr,l fo lh w,th reaord lo seCU.,ly
5SUe5

b) oscerlo n whelher on ihe f oce ol rl, ihere s n.refli ln o comp o nl, ond wheiher
lo oclon lhe complcrnl opproololety whrch moy nctude chonne lrng ti to lhe
responsrb e Deportment of Governmeni for ocl on

cl rnq.-r re nlo ollegci ons of w'ongfu or legc ciento of enlr./ nlo or ex J oul of
Kenyo by Kenycn crlrzens who proless lhe M( stm fo lh

dl lOke rmn,ed cle OC'ron os for os rs pOSSrb e tc So,\,.J lhe prohierr dr.,Closed ,n
(o) ltt\) ond lc) obove.

rr f t t irtr t ,

e) overSee Coordrnole n-onrlor on/l follo\\, uO sDec Flc oct o. cn tdenltiled
oroblenr coses

f) revrew reguolrons codes of conduci pro,:esses ond Droced,Jres n lhe
Publlc Servrce ond reccm.nend chorrges.lecesso"y lo .lvcrd !)r reduce 

'1.n 
lor

complornls

O) crepore cCvrsory oor.lrons or crooorols o. opproprote ,efired o CC.on to
be loken by lhe Permonenl Secretor es or Chtef Execulrves of respons b e
Mrnrstr es or pubLC bod es,

h) ReCorr,...end oopropr ote Dcj cy ond leg s ol ve reforms
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Chokmon

Members'

Ihe Composilion ol the Commitlee

E.]gAMHShorowe

Allorney Generol,

Permoneni Secrelo.y Mrnlslry of Siole lol
Provrnc o Adn)n slrolon orrd lnlelnol Securlly,

Permonenr Secrelory Mrn slry of Sfole for lmm groilon ond
Regrslrotron ot Persons,

Pern-ronenl Secreiory M nrslry oi Justrce ono Constrlulronol
Affo rs

Permoneni Secrelory Mtntslr/ of Folergn Atio rs

She kh AbLr Homzo,

A,rb Yunrs Moolrm Mohol

Hosson Lok cho,

Sl) roz Mogon,

Amb Am no Mohomed (Secrelory)

The Ienns ol Relerence were set ou1 orld the Conlm liee menrbers were requ Ied lo colry
oul lhe funclron5 5loied n lf'e c lol on wllh oll due dlhgence or,d speed ond tubm I lwo
reporl5 on lnLlrol Progre5s Report ond o Frnol Report

ln occordonce v,rlh llre pcwels grcnled lo the Commlllee under Gozelle No lrc e Numbel
IOOOS Seclol]s 3(ir) ond (e) lhe Comn'11ee developed Rules ol Plocedure for 1ne

Conduct ond Monogement of Commrttee nleetrngs os well 05 publc heorlngs

The Procedure

The Cornm llee ocknowledges lhol I Ls nerlher o lud clol nor o quos -lud crol lrlbunol

However rl sei cul lhe R\.r es of ProcedLlre for lhe Conduci o4d MonogeDenl of rlt
proceed ngs lo enoble tl lo hove o slondord method lor lhe recelvlng ol complo n15 from

lhe publ c

Ihe Commrllee leleo on bolh oro ond documenlory evrdence ol olleged ac15 of

d scrim nol on ogornsl Kenyon c lrzens who profess the Mus|m forlh The CommLtlee
heord oll the ccnrplornl5 rn pJ[,lrc sove lo' two wh ch were heotd n prrvole
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Moin tlndings ol the Committee

The Comm tlee esloblshed ihol there ore d sclmrno tory proc i,ces cgornst K enyon Muslrrns
n lhe rrsuonce of noi,onol ldenl ly Cords ond possoorl! ln focr lhere ex515 o specol
Vetlrng Comnr ilee for Musllm Possporl opplconis ot lhe M nlslry of Siol€r for lmmrgrolron
ond Reorslrotron of Persons Heodquorlers

The operol ons of secur ty ogenis ond especrolly lhe Antr-Teflor polce Un t con.]e uncler
serous crtcrsm frorr the Mu5||m cor..rrnlly for operotnq wrthoui due reoo.d ic ihe
exrstrng low ol the lond

There wos evrdence thot Kenyon 4,1u5|ms hove been unlowfullv removed from Kenyo lo
lorergn counlfler w lhoul due proce55 of lhe low

Posl nr!lor coi n USI ces Ond hLrmon I Clrl5 vrolol|onS rr Ncrlhern KenvO InClr.ldrng lhe
wJqollo nros5ocre nove nol been oddre\sed lo loie
Ihe C^mmtllee fOUnd thol l\,1Js|lms In -rrbon selltemenr. who ho,,,.: oCaUpred ond
ollocoied lo ihem ,lrr genercio.: hole nol nroncged io ocq\]re IIe Deeds for lherr
lond Ilre clossrc cascs ore thc,5e of Nubrons In K bero lnd Mltn Vrlloge n 

^,lufongq,Ihe 
Cc.nn'rllee eslob|shed lhCl lhere s o ser oUs shorloge oi tRE ieochers porlrcUlorly r.

oreos where Mus|ms ore o mlnonty n vor ous leornrng nst tutrons the lreedom of wor\h,o
os 9uoranteed rn lhe Con5lrlut on 5 not ob!erved

Anoiher llndrng of lhe Commrllee wos lhol the rnslrlul on of Kodh 's Court ocks both
humon ond llnoncrol re5ources lo elfs6l,eslr uncjertoke rts conslrl"'onol mondole

wlh respeCl 1o occess to JUslrce lhe Comnlllce e5lobllshed ihoi lhe entfe Norlhern
Kenyo hOs .o Hrgh Ccurl ond odeqUcie Subord nole C.r,.lri5

The Cornmriiee found lhol the moloflly of MusLm rnhobried oreos log beh nd rn
develop.nenl dLJe to lock of CUb,||c cnd pr voie nveslmenls lrcm yeors of mcrg,ro|zolron
The bonnrng of rnlernol onol lslom c NGOs hos luriher oggrovoted the srlr olon

n PubIc Servrce opporntrnenis ct lhe level of pollcy ond decrgro.-.no,r no there rs o
v 5rble ob5ence ol Mut|m repre!enlol on

Conclusion
The Comm tiee found subslonce n mosl of ihe complo nls rolsed by the Mus[m communrly
ond lherefore recommencJ! lhoi lhe Covernrrent Jrgen.y cddresg ihe rssues rn order
lo re5lore pub c conlldence fully nlegrote the Mus||m cornm,Jnriy rn the moln:lreom
develofrmeni so o3 io bu ld not onol coher on

A PPt'Jtrl( t 5
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ACRONYMS

AG Allor ney Generol

ATPU Anlr-Ierror Poltce U nrl

CDF Con5llluency Developrrenl Fund

CRE Chllsl qrl Rellgrous EclucolLon

CIPK Councrl oi rron]s ond Preocners ol Kenyo

DDC DLslfic J Developmertl Conlmrliee

DEB Drstr cl EdJcoi on Boord

DLCE D stflci Lond Conlrol Boord

EA Eosl Alrrco

EALA Eost Afrcon Legrslolrve Asrembly

ECK Eleclorol Comnlrs5rorl ol (enyo

rBOs l-or'1.-6oseoOr9o,'rlo ro,,s

HEtB Hrgher Educolron Loon5 Eoord

ICCPR lnlernol orlol Covencnl on CIvLI ond Pollrcol Rlghls

ICU lslonr c Coutts Lln on

lD{s) ldenlrficoironCord5

IRE ls ornrc Rel g ous Educoi on

(^ CC .enyc Anl -Cor,-p|crCor'll"rss,o'l
KAR Krngs Afncon5 R fles

KLRC Kenyo Low Reform Comm15sron

\RA l.e'1/u qe\en..re Aull'o r'Y

KNCI-iR Kenyo Noltonol Counc lon HLlmon Rrghlt

LATF Locol Aulhoflly TroI)sfer Fund

HRF Mu5lr'.1 Huntor R gtrl: icrunl

MUI-lUR Mus nl5 ior l-iumorr R ghts

NACADA Not onol Comporgn Agorntl Drug Ab,use

NEP Norlf Eosiern Prov nce

NFD Nor lilern Flontrer Drslrlcls

NGOs N o r\- G o v erl) m e n I o I OrgonlzoJrons

SUPKEM Suprerne Counc I ol Kenyo Mu:lrrns

TFG T(or,srt cnol Federol GOve,nntenl

IOLs Temporory Occupqlron t cence5

VAT Vclue Added Tor
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CHAPIER ONE

I.O INTRODUCTION

Bockground ond Historicol Perspective on lhe
Siluolion of the Muslim Communily in Kenyo

The ornvol of lslom on lhe Eo5l Afrcon coosl s docunrenled os eorv os ihe doys of lhe
second Co ph Umor ond crchoeolog,col evrdence con.rms the errsience ol o lhr vrng
Musl m lown rn Kenyo on lhe lslond ol Mondo b,elore llte l0th Cenlury A D lt ts cerlorn
lhol the pre-lslomrc conlocts of lhe coo5i wrlh Arobro were re nlorced durng jhe 15lomrc
ero Thrs contocl led lo ,h9 r 5e or rrony Mus|lm C,ty tioies on lhe Ke^yon coosi vr'hose
rnhob lon's were elhnrcolly m xed fronr lhe ouisel - Arobs A{f tcons ond Aslons

Eefore lhe esloblshmenl of colontol rule lslom hod remo,ned conllned lo the coostol sir D
ond o few oreos of lhe nietor, tn the northeosl omong5t lhe Somo[s ono, ol Mum os tn
Weslern Kenyo bul ofler the esloblshment ot lhe colon ol rule expons on of l5lonr sprecd
tyslemolrcolly lo the re5l ol lhe counlry

The N,4usllm Conrnrunrly n Kenyo hos loced horossmenl oncl d scfl.].t notton bolh pr or lo
ond post ndepende.ce Reflecltcn Ol th s lvo9 ono rs foUnd rr li-e ?Dotco|on oi trre low
norlrculorl/ os regord5 secufily ono qnd ssJes Lond exfiropr oiton5 ond m 5opproplojtons
were on.l remorn rompor't1 Th s Conrn. liee noies !/rlh greoi conc.,rn lh.Jt lhe obove
tcenono rellecl5 lne hrtlor col po ce5 lnd legrtlcltcn o'5ytle"no.c dl5cr,nlnotto. onci
morg no|zolton pursued bolh by ii,e colonol ond posl colonol ouihoflies Thrs n lr)rn
conlnbuled lo lhe commun ly berng o|enoied Dol lcollv socrolly ond eco.omrccllv

Nolwrthslond ng ihe ob,tve focJcirs MUs|lms hove conl,lbuleC srCn fiCan,ly io ine eConom c
developmenl of Kenyo However os o resu t oi lhese d 5cr,m noloty leg s oions, poltcre5
ond proctces lor!e seclonS of the Mu5 taa socreiy remo f rrpover5heC

The Comm tiee esiob|shed from the publc heolngs ihot Muslms wl.ro hove sellled
n urbon centerr lh.oughoui the country for over tOO yeors to dore do not hold tfle
.i\)cumenls lo lhe lond they occupy The m05l glor no exomple ts llrol o1 p{,,n u,on" n
l\,4urongo iown where the Mus m comntunrlv hos lived stnce 1906

Fronl lhe lorego ng ri s cleor lhol MusL n.ts ,n Kenyo ore o n.r nor ty vulneroh e clroL p desp le
be ng lhe second lorgesl rc|grous commun iy rn ihe coLrniry w th on e!l molecl populol on
ol l0 m llon

The follow ng tssues hove been tdenirlled os be ng ol greol ond urgent conccrn lo Mus tm5,
I Secur ly

2 Lond R ghis

3 Crirzenshro {tssuonce of ldenlrty Cords ond possports etc)
r' MorgrnoIzolon {unemOloymenl rrnder,representolion under developmenl,

d scr mrnoi on)
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5 Access ic lusl ce
5 Eo!,colon

Thrs Comnr llee's reporl rs bosed on on onolys s oi lhe vorrous view5 collecied dur ng
lne publc neol.gs ond lhe resec.ch corr ed o!ll rn occordonce w th r15 r'Jlorldole The

Con'tnlrllee ol5o nloket I ec crrlmendolron5 on lf e obove sSues wllll lhe vlew to findrng

opproprrole mechonLlnts lo redreSs llle gflevqnce5 of the Muslrm Commun ty ln Kenyo
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CHAPTER TWO

2.O PUBLIC HEARINGS

2.1 lnlroduclion

Th 5 Chopler t c presenlot,cn of pJbltc v ews from oll lhe oublc heort.gs lhe Comm llee
held n lhe loilow ng lowns No rob Momb,oso, Gor sso K sUmU, Kokomego Eldoret,
Nokuru Nyer ond s olo The scheCule o'v jrl5 os show. n Toblc I oe ow

Ihe moln ierms of reference for lhe Commrllee lvere -

I To reCetve rncltv Cluo ccmillotnts of o leged f,orcsgrnen. oncj/Or d sCimlnOlron
rn the lreo1men1 of Oersons who profess lhe Mu5trn fo lh w th re0ord lo securriy
operoIons,

2 To Cscerlorn wheiher on the foce of t ihere : merrt rn o aomclo nt ond
thereof ler lo oCi on lhe Complo nt oppropflolely whrch moy rnc Ude
Chonnelng rl f c lhe respcn5rtlle DeDorimen,of Govern.nenl for oct,on

.lrftftn (t:

Al lhe lme lhe Commrliee wos oppo nied the counlry wo5 preponng for lhe generol
elechons ol 20C7 Thrs co.text proved to be qurte o chollenge lo ihe Commr ee os I
ollecled lhe overoll ollendonce dunng lhe publlc heoflng5 Mcny orgonrzolrons lhol
were represenled oi lhe heorlngs spoke lhrough selecled spokespersons ond submtlled
wrilen rrremoronCc lo llre Ccmm llce

Aporl from lhe low oude.ce turnc,ui ol lhc heorngs t1 s worth 
^cinq lhot due lo lhe

pohl colCl molc oi ihe t,n're mosi OeOple who spoIe wer^ ol the v elv ,ho1 ]e G/_,ver.menl
wo5 usrng lhe Comm ttee os o compo gn plo orm lo lure ihe Musltm vole ihe Mus n.l
vole oppeored lo hove beeo o cruc ol delerm nonl ln lhe po rt col equol on

Mosl peop e who lurned up soughlclofillcc lton on whe lher the Comm llee wos tndependenl
or t wos be ng used by ihe Oolicol closs io woo voiers Jrom ihe Muslrm con.rmun ly li
wOS generolly fe i thoi the Commriiee wo9 lo provrde o le.nporory pocrf COl,On lO MUs|nrs
ond thot of ier electrons [,1usl|ms wou d be relegoled lo ]he bock burner ond therr ssues
foroollen Thrs v ew h€-ld swoy r. oll lhe prcvr.cet

The Comn'rrlee wos lold thol ln oll geclors of developmenl ond governonce slruclures,
MUslrm5 ore Jnder-represenled The generol belef s thot the Musl,nr Cofimun,y hos been
neglecled rn lhe ollocolron ond orrtrbui on oi resources

The vrews expre5sed by Musln-ts n ihe North Eoste,n pro,/ nce were ver), cciegor col thol
lhe Governmenl hos perpetuoled lhe colonrol Gove,nrnenl s po c es cf morqrnol,zot on
ond d scflm nolron ln lhts regord lhere wos o proposol kom some of the presenlers ihol
ihe Governmenl5hould der'elcp ond r.nElemenl on offirmottve oCltCa olon

Hovrng observed rn generol whol lhe Commrllee lound ihrs chopler wtll now proceed lo
preseni o synop5rr ol ihe vrew5 of thr_, pubL c from eoch prov nce
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TABLE I: PU BLIC HEARINGS

2.2 NAIROBI

The followrng rssues were pre5ented beiore lhe Commlllee -

I D scrrmrnoion ogornsl Mrrs|ms when opply ng for nollonol ldenl 1y Cords,
where one rs sublecled lo o vellng process ond horossmenl The molorlly
expressed greol concern thol thls wos kely to drsenfronchl5e mony people n

ihe lorlhcomrng eiec irons

Mony oresenlers decr ed lhe generol horossnrenl ol MusLrms be ng obeled
rerrcllsrs orc ircry o'resls oi'ld the rulnless operolrons of ihe Anl -rerrorrsm Pol ce
Unrl (ATPU) The unrl oppeors lo operole oulsrde the ow ond wlhoul due
regord 10 humon rlghts Mony expressed feor of v cimlzol on of lhe communrty
due lo recenl coses of drsoppeotonces ol Mus|ms loken oul of Kenyo by
secur ty forces on ollegolLons of lerrorlsm

2

3 Non-recognrlron of tne Nub o.s (o Musilm Comnl,rnlty) rn Kroero by lhe
Governmenl cs o Kenyon communrly They |ve wrlh lhe feor of berng
repoirroled lo S,Jdon, deso 1e hov ng I ved In Kenyo ior decodes

4 Lock of 1r1 e docunlents ior Mosques ond lond n Klbero
5 Mony NJb ons lrere concernec] llloi ltrere woS no compensol on for people

who losl lhe( hort]es lnrough Government demolri on5 10 pove woy for lhe
conslruclon of Govetnmenl focrhl es le g Krbero low Courls)

For 1l're purpose of puo lc oppornlmenls ond lo ocflreve equ ly ll]ere wos

c f ee rng tl-rol the Governmerll shou d d slrr'lgLJlsr' belween Norih Foslern
6

NO PROVINCE VENUE OAIE

llorrob KrCC 5' lo 6' November 2007

2 Coosl A9o Khon HoL , Momboso 7' lo 8" Novembet 2007

3 Norlh Eoslern f'lormad Po oce Holel
Gor sso

l3' lo I 4" November. 200/

4 Nyonzo Munrcrpol HolKsumu 27" November. 2007

5 western Munrcrpo Socrol HoLl

Kokomego
28 November 2007

6 R fl Vcley
ll'lor lh)

MLJnrcrpo Holi
Erdor e t

29 Novemtr,er 2007

7 R ll Voley
(5ou'h )

Nlunrcrpol Holl
Ncrkuru

4' December 2OO7

I Cenlro PC's lnfor rrrol on Hol 5 December.2007

9 Eostern Rurol Agr cu lure Trolnlng
Cenlre

sro o

6' December 2007
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ond the Coost Province Muslims os lhey ore seporole

The public were concerned lhot ihere ore no odequole Kodhis to deol
wilh lslomic personol low. This hos coused unnecessory expenses ond olher
conslroinls on offected porlies seeking lhe services ol Kodhi s Court. At the
lime of wriling this repori, il wos reporled oficiolly thot lhe Altorney Generol
hod olreody gozetted 32 Assistont Registrors of Morrioge ond Divorce to serve
the Muslim communily. This however, does not in ony woy solve ihe shortoge
of Kodhis in the counlry.

8. Muslims ore nol considered for scholorships ond besides scholorships torgeted/
morked for Muslims ore diverted lo olher communilies by politicions tor their
own personol goin ond poiticol ombilions. A cose in point wos reported by o
Muslim NGO regording the diversion of lhe Morocco Governmenl scholorships.

On educotion, Muslims were concerned lhol studenis ore forced to study Christion
Relgion Educotion {CRE) in Schools becouse the Government does nol provide lor IRE
troined Teochers. yet IRE is on exominoble subiect. Further. students ore denied the righi
lo dress occording to their ioilh in Schools thus denying them their constilulionol right of
lreedom ot worshio.

The Commiltee wos informed lhot where Muslims ore o minorify. they ore not usuolly
represented in governOnce progrommes ond/or slruclures e.g., Consliluency
Development Fund (CDF). Diskict Devetopment Commifiee (DDC). District Educoiion
Eoord (DEB). Diskict Lond Control Boord (DtCB) elc.

The presenlers told the Commiltee thot in lhe Kenyo Low Reform Commission. lhere
is no Muslim reprerentolion boih ol the Commisgioners level ond lhe Secreloriol. The
slokeholder consullotive process on the Morrioge Bill wos cited os o gloring onomoly.
which would hove token o difterenl developmenl hod there been odequote Muslim
represenlolion in ihe Commission.

lnlernotionol lslomic choritoble inslituiions (NGOs) hove been bonned. Even lhose seeking
fresh regiskolion ore denied regiskoiion by NGO Coordinotion Boord.

Most people comploined thot Muslims opplying to go for Hojj ore issued with restrtcted
Possports siomped to Soudi Arobio only ond wilh one yeor votidity.

Anolher issue thol wos of greol concern wos thol Musllm youlh who leove Kenyo for
greener postures obrood ore unoble lo re-enler Kenyo os lhey ore lobeled ferrorisis.

There wos concern lhol lond ollocoted to Muslims in the post hos lo dole nol been
regisiered despile efforls lo oddress lhis issue with post ond present regrmes.

Muslims olro lold lhe Committee lhot most lslomic educolionol institullon! hove been
ioken over by ihe Governmeni wilhoul duly considering ihot they con be monoged
by Muslims. Ihis. the Commitlee wos told. oppeors to be o syslemotic woy to exclude
Muslims on the development ogendo.

The Commitlee wos informed ihoi Muslim residents of Lomu who setlted there during the
loth Century hove no Title Deeds lor lhe lond lhey occupy whereos the recen y sellled
non-Muslims hove ocquired Title Deeds lMpeketoni).

Province Muslims
groups.

7
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The obove 55ues relonole w lh o I lhe ofher heor ngs The questton of lond ls 5ensLlrve

ond ouislondrng ll o I lhe Prov nces lt 15 llle teelng ol lJ'tost people who 5poke lo lhe
Ccmn'rllee lhol the ollocol on of lol. d counttyw de wo! done nodscrmnolorymonner

2.3 MOMBASA
There were n'rony coses ol people who hod mode severol ollempls lo opply for Postporls
wtlhoul succe5s Ihe Comrnrliee recelved o complotnt lronr one Sord Omor Abdolloh
(lD No 20378763) who ollegeo lhol l're subm lled hs oppllcotron for o Possporl n 2001

ol lhe Monrboso Possporl Conlrol olfce ond desp le h s numerou5 oppeols he hos not
been rs5ued wrth a Pos5oorl There were r'llony olher s nlrlot coses preserlled lo lhe
Cornmrllee on releclron ol qpplcol ons lor PosspollS ond nolonol ldenlrly Cords Most
people compone<1 of urrnecessoty regulol ons/procedures (vetlrng) oppled by the
lmmrgrol on/regrslroiron Olllce15 ond whrch seem 1o lorgel Mut|ms ln lhe oprnlon of
mony lhe procedures should be clor lled lo lhe publc so o5 lo eose {Jnwo(onied ongursh

There wos o generol d sconlenlnrenl wllh the publc recru lmeni syslem Mony people
sord I rs unlorr porlrculolly lo MLJsllnrs ol the Coosl who clorm fhol they hove nol been
occorded equol emplovrnenl opportunrlle5 wrlh otlrer reg ont o5 lhey ore percerved lo
irc lrlerole ullder-deve oped' or 'unexposed' by lhe syslem

The procedure tor lhe opporr'tlnrenl oi lhe Ch ef Kodnr wos ro 5ed ond peop e 5cught lo
know lhe crller o used rn the Iecrurlment proce5s Ihe complornl wos 'hot the oppo ntmenls
ore usuolly irom the Mozrur fomrly ye1 lhere qre mony quoltfted Muslrms The heor ng hod
lhe benelll ol on rnrlonl re5ponse lrom lhe Honouroble Allorney Generol who wo5 rn

ollendonce ond nformed the pub|c thol lhe oppo ntmenl of Chref Kqdhr rs on merrl

rolher tho. iomly bockglound con!tdero|on There wos olso concern regordlng lhe
oppo ntorents ono lhe numbers o, oll'ler Kcdll s rn lhe counlry The Fonouroble Allorney
Generol ossured lhe publrc lhol the scheme of Serv ce 5 currently under tevLew

The oublc ro 5ed lhe rss!e ot ihe wokf Con'mrs5 on whrch lhey pornled oul hos cuslody
of properl es worlh over KSh 4 Brlhon The onrounl rs meonl 1o benelll lhe commun ly but
lhe Commrssron doe5 nol operole eillc ent y thereby h nde ng occess to lhe tunds by
Mus rms Ago n lhe Allorney Generol wo5 ob e lo clorlfy lo lhe putl|c thol the role ol lhe
Allorney Generol L5 lo oppornl Conlm ssroneTs lor lhe Wokl on recornmendol on ol lhe
Coq5t Prov ncLol Corn['rrss oner ond qdv ce from the locol communrly Thls hoppens ofler
every ilve yeors ll wo! noled by the Allorr'ley Generol thol the Comm s5 on needs lo be
relorn'red ond oll relevcnl slokeho ders w ll be con5ulted o. lh 5 Olocess

Ihe pub c lold 1t)e Con)mL11ee lhol lhe vellrng process tor notlono ldenlrly Cords ond
Pqssport opplcoiron rs nol cleor ond leoves o lol of grey oreos ond wlde drscrelronory
gowers wlr ch ore often obused by publlc olllcers lo lhe deilmenl ol lhe pub|c The publlc
wondered why the vell ng took ploce ot the locol levels yel opplcol ons ore relecled
or deloyed ol nolronol levels The pub|c soughl lo know lhe relevonce ol lhe vellrng

orocess ond lhe veltrng Comnlrllees ncludrng lhe composrllon ol lhe Coolrl]rllees

A co,nplornl lvc5 ror5ed wilh respecl lo the horqssnrenl of locol people n publc of lces
It wos fell lhot lnrs s becou5e lhe locol people hove no Iepresenlo|on n Covelnnlenl
offices ln odd I on, the lock ol Job opporlunrtres hos to(ced rl]ony young people lo seek
nlenro lolls obrood
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There wos lhe v ew lhot there s on urgent need lor low reform ln n.]ony oreo5 wtih
respecl 10 Mus|m lows ll wos pornled oul lhol Mus||m lows ore lo-dole sl lreferred 1o os
Mohommedon lows o mrsnomer

The lock ol c vrc eclucoiron on ghls perlorn.e lo servrce deirve ry wos deni fiecl ond rt
wos fell lhol the Government r.oLrl,l nierver-e In lh 5 re4ord

Some presenler5 were d smoyed thol io-cioie ihe Gover nmenl doe5 noi seem lo recogn ze
lhe Swohrl comm ln ly of the Coosl In fcci ihe perceplr?n s fhoi oll Muslnt! rn Kenyo ore
lrom lhe Norlh Eostern Provrnce I. s s o n slo colfoclor where Coosl people ore deen ed
to come f rom the M lr[endo lnbe yei Coosl ]s composed of olher commun ires who oTe
Mus rrir li wos observed thot th15 hos n effeci reduced opportunrt,es ond Ocs lrons lcr
Cooglol Murlms ln Governrnenl becoJse lhey ore lUmped ,n one colegorv wlth people
from North Eoslern Prov nce

There \a05 relerence by son're ogonle lo porlr(lmentory Brll, wh ch th-ov ie I cre berng
drofied wrihoUt ony consUliot ons wtth lhe MUsl m Comnrun ty The exomples gtven were
lhe MOrroge Brll thg {111-19,79115rn B ll ond lhe proogrly e I rhe 

O _blc fe i lhot S,ncp the
Muslm commun ly hos o molor sloke rn oll legrstolton under revrew Jhetr nleresls ond
Input should be loken njo constderoircn

On molters of educo I on, the people exprersed lhe vrew thol tnere rs no comm lmenl by lhe
Governmenl lo regr5ler long pendrng opplcollons oI Muslrm ,n5t lut,ons ol hrgher leor. ng
e g lhe Momboso lslomrc Untvers ty The Governmenl 5houid prov de cleo. gLl deLnes on
lhe reg slrol on procedure fof tuch tnstrlu|ons ll wo! potnied oul lhot lhere ore no noitonol
Schools ol ihe Cocsl ond lhere ore rnodeqlote educoironol nstrtu|on5 ond foc lrtres

Mony lold the Commrltee cboul ihe lond prob em ot the Coost where lhere hos been
o lol of lond qrobbrng ond doubte Cllocot,on of lond ro uncjeservrnq peoDle Mony
rndrgenous peofre hove been dened lher Constllulrono ght to properly ownershp
even lvhere lhe lon.l invoived rS oncaslroi lJnd The kusiroiron rs even worse becouse
lhere ore mony selllers ^ ihe reg Cn v.?t o iove |ile documen15 .o lono ,/et lhe locols
hove none The Lomu people of Mpekelon were gtven 05 on exomp e ol o communtly
5lrugqltng 1o reclorm ls oncetlrol lond ond nreserve tl5 cullure

There wos q generol conrplornl on corruplron n publc ofices whrch hos offecled servlce
dellvery The pubilc fell lhol !he G.,vernmeni sho.rld foke crooropr ole octrcn lo mprove
ihe wo.krng condrltons of publc servonts \o os io reduce or m n n-,ze lhe ncCence of
corrupl on

r'tirirrl '

The Cornmrllee wos lold by mony wno spo[e obo,]i coses of the cl 5oppeoronce of nrony
youth who hod been loken oulslde ihe counjry on ollego|ons of le(oflsm One mon who
rdentrfed hrmsell os Solmrn Mohomed (homts, lold lhe Comrnrltee he v/os orresled oi
KrLlng_o border os he wos llee ng Somollo dunng lhe wor betwee. lslomtc M |lory {orces
ond Elh opro He clotmed thoi oll h15 tdeni ly cjocumenls were conf scoled ond he wos
lOler rOUrded-Up Jl hrs home ond horos5ed by lhe PolCe He v/Os rncorceroted lor 2/ doys
ond re eo5ed w thorrl ony chorges preferrecl ogorn5l hrm Th s .ose o.cJ mon,r' olhers ihot
were preSenied lo the Co'r'ln llee ore bJ:ed on O legolr,t5 onC/s lsp c o.s 9r 3nl,t€rror sm
o c Ivrlres

There wo9 o generol Iee ng thot lhe Governn]eni t5 nol do ng enough to revrve of open
up busrness cpporlunrlre5 fo. the Coosicl peop e Tl^e clasure of Rorn sl Sugor Foclory o.o
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Kenyo Meol Commrst on \!ere ctled o! bustnesses wh ch ore rrol operollonol ond could
benefil lhe locol people Thrs olso opples lo lhe ir5hrng rnduslry ond mongrove cuil ng rn

Lomu The focl thol mosl people do nol hove Trlle Deeds to lond ond property hos been
on mpedrmenl 10 credrl occess

The bonn ng of some lnternol onol lslom c Orgon zot on5 (NGO5) wos ol greot concerr)
lo nlony who weie of tne !rew lhol t hos now lmpover shed lhe cornmunrly even more

Ln some rnslonces ord wos slopped becouse Governmenl wos levy ng VAT yel lhe o d wos

r]ol lor conr[re(c]ol purpo5et The conrrnunlly rs now un\fble 1o complele 5ome of the
orolec 1s lhol were ofiecled

I wos notecl thoJ heolth slondord5 o1 the Coosl ore vely low Thrs 15 compounded by
the locl lnol lhere qre no odequole heolth loc lllres ond people hove lo lrovel tor long
d slonces lo occess medtco ollerllton

On lond ssues lhe oroblenr ol squollers wos Iorseo ond the,e \.!os o generol lee|ng
thol lhe Governmenl should tnlervene ond help n lhelr reselllement Th15 hos been
exocerboled by lhe qLretlron ol obsenlee ondlorJs Wrlu Selllenrenl wos crled os lhe
only oreo rn Tona Rrver w llr I llet

The ,omponl problenl ol drug obure ol ihe Coost wos hrghlrghled 11 wo5 fell lhof the
Nol onol Ccnrpo gn Agornsl Drug Abuse (NACADA) wos llm!led 1o upcountry regrons ond
left oul the Coosl whrch ho5 o brg problem The fruslrotron of the youth be ng unoble lo
ge1 enrploymenl i\os ttevrlobly led lo the escolqllon of lh s slluolron

Generol developnlent lor Mus[m5 wo5 Seen or locklng d!e lo unequol dLtlr bulron ol
nolronolresoLrrcet Th s rs n leIr,'ls ol bu15ores (educolon) m cro-flnonce ond olher gront5

1o lhe publ c by lhe Gover menl ond lhe lock oi opp{opr ole polcres on ogr cLlllL-lre lor
lhe C oos lol reg on

2,4 GARISSA

Generolly, there were complornl5 oboutdeloys ond/or denLo15 of opplrcol ons for not onol

denlriy Corcis ond Po5sporls The g.rblrc wo5 drsmoyed ol lhe lenglh of lrme 11 took for

one lo be rssueo w lh on loentrly Cord or o Possporl Thrs Ls pollrculorly so onrongsl lhe

Somols who comp otn lho! upon qpp collon for o noironol ldenl ly Cord one s rssued

wtlh the wo l ng cord locolly known os Kusug whrch It nol recogn zed by lhe Po|ce
upon seorc h

The Commrllee heord thol lhe oroblem ol Po rce horossmenl oilen resulls n demonds lor

bfibe5 trorn member5 of lhe publc The pub|c wqs rncensed by lhe denlol of ldenl ly Cords

for fenyon 5omol5 yel lhrough corIupl on relugees hove been oble lo obioln Kenyon

ldenl ly Cctd5 Ihe proolenr s exocetboied tly mrddle men who work n cohoots wlln Clv I

Servonls lo delroud rnnocent people under the pretexl of fosl lrqcking theLr opplcol ons

ll wos olso pornled oul lo lhe Commrllee thol proceduret for opplyrng for o nolronol
ldenl 1y Cord oI P05Sporl are not cleor The Iegrstrol on ofllcers hove ossumed powers

nol conierreo upon lhenl by low lo derly Kenyons ol therr rrghls Mony observed thol
puDlc olflcers rnie(ogole opplconls lo outhent cole very oov ous ,qcls ond slrll relecl
opplcolrons for nglonce whelher one underslonds ond speoks Kr5wohr[ or whelhel lhe
oppl conl tlore 'he noculol on lcor orl ihe r gl\l ornr
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The pubirc expressed drsconlert oi lhe hgh lrkelhood ot iher deloyed opplcoton5
ond m15poced' documenls beng used lor rssuonce ol lden y Cords Dr pos5Dorls lo
f orergners

lnsecunly ond onll-te(or sm mollers were of greol co.cern Ihe Comm ltce heord ihot
when cv,lworbroIe ou1 r.Somclo n l99l the Gove,nmenl dLd nol mn.ed olely oddress
lhe ensurng border 5ecir ly concerns Consecuent y ihrs led to the prolrlcf ol,on cf sn.roll
Orms Ond l1gh15 weopons OS well os lhe moss .,e InJlur or rellroee5 Th 5 reslrlled to lhe
reg on berng o hrgh r sk secunly zone ond subsequenlly rublect ng I're res dcn l lo orb lrory
secunly operoirons on.l ongursh Thrs v/os compouncled by lhe globol threoi oi terroflsrn
ond por|culorly the nTpoci ot 9/tt wh Ch hos negoi vely profiled lhe Mus m Commun ty

The recenl oulbreok of conflct n Sornoto beiween the lslomrc Courts Unron {lCU) ond
Tronsrlono Federol Gcvernmenl ITFG) bocked by ihe Elhrcoon Government furlher
comDllcoled the secLl ly s tlo|on n tlle reg on O^e of ltre presenters lold the Conrrr ttee
how he wos orresled In Lrbor on clo,m5 lhoi he wo5 on A -eoedo ooeroltvc on 6lh.Jonuorv
2007 He \,,/os nccrrccroled for 25 doys durng whrch I nr6 t.te \^r'os beoiFn oncJ nr slreote.l
Thc securly ogenls occused hm of iroudulenly oblornlrg Kenyon cjocumenls Hrs

documenls were confiscoled ond he lost bustness conlroc15 w th worlcl Foorj proorontme
ond Red C.oss

Polrce horossmenl the Cornm ltee heord 15 o ro.irpcnl F,roble.n rn Gongso So.ne of the
glor ng ond lhorny rssues wlth lhe Polrce ore -

/,tPflnl(t1

The forcrng of women lo remove
dur ng rnlerrogoi on

ther ve ls (hryob) wh e grv ng slolements

2 Wh le Co-rduclrng secrches ol lhe bcrr ers, lhe ,clCe usuc y order o Musltm
possenqers lo d se.nbcrk fro-n buses In s nal! ile ond orscloy iherr nol onol
ldenlrlyCords Thrs wos specrfrcolty so ol theGorssobrdge t1 rs ot ihrs bfidge
where one s "presumed" to be cross ng nio Kenyo Mony people feel ihot
lherr c trzensh O lghis ond oiher consirluirono rghtsoregrossyvololed

3 COmp Ornis were ro Sed on the number Of borfiers bet\.{een Lrbo ond GorrSSO
Al ol lhese borlcrs, ll.ere wer.e o egol,o.s o{ cci5iani po ce l.o.ass.-renl

The Commrltee wos o so lold 1no1 for ihose people who lose .rerr lden y Cords on rp-
oF,plcolron o leller rs wnlien by jhe oco regtslroiron off .e io Nolrob on lhe s5ue bul
no copy s rssued io lhe opphconi os ev dence of loss Mony conflrmed ll.loi even wrih o
Polrce obslroci one 5 vulneroble 1o horo55mentby lha po .e
Complornis were olso ro sed lo the Comm liee on how School rLles hove rnlerlered wrth
f reedo^'\ of worshrp by odopitng nOcoroOnCre Schoo U. rlorn.tS wi ch C...troorct lslCm C
v o lueS

The preseniers olso lamented thot ploces oFworshrp ore nol demorcoted n lown olon5
os 15 the cose wrlh churche5 Thrs ho5 f orced Musllns io purcho5e ond for conslruciron or
mo5ques

Ihe lock of occess 10 l!st ce rn the \ahole of Norlh Eo5tern prov nce wos h ghlghled
The CUestron ol oCCess lo lUstrCe s o nrlronwrde Cho lenge, hcwgvg, 16 Norlh EOSlern
Provrnce the pub c sord thot ihere ore on y 3,ubordrnole ccurfs rn ihe whole provrnce
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- Gorrsso, wol r ond Mondero, qnd they ore 300 Knls oporl The Provnce doe5 nol
hove o Hrgh Courl ond lhe neoresl courl ls rn Embu Meru or No robr lor f llng Hlgh Courl
nr o 11e rs

The Comm llee heord lhol lhe Provrnce does no1 hove o lond reg 51ror ond thot no lond
odludrcolron hot ever been done rn lhe Prov nce

Those who 5poke noled Inoi o lltough lhe lorrd r5 nol produclrve lhe Governmenl hos

nol mode ony elforl lo woo nvetlors rn othel qcl v lLes thot could gerlerote ncome An

exomple wos g ven ol lloro wh ch hos the polentrol ol otlrocllng toulrsls becoute of rl5

louno ond floro

There wos o proposoL thol lhe Governmenl shoulcl set up o Comm sslon on Inrnorlly
(gh1s lo look rnlo tpecr'c s5ue5 of lhe comrrun ly so ot lo rntegro e lhem lnlo n01 onol
developnrenlplcns

There wo5 b tler complornl lrom the people lhol the perpetrolors ol lhe wogollo nrossocre

hove nol been brought 10 book desplle numerous pleot to lhe Govelnmenl io lqke
ocion lo redreSs lhrs pos1 olloctly Ihe vlew wos lhol such olroc lres of lhe posl musl be

oddressed by Ihe Governrneni through o Conlmr:sron of lnqurry lhe Reporl ot lhe Tosk

Force on lhe eslob|shn-lenl oi o lrulh Ju5irce orrd reconc |clron Comm ssron (2003) lound
trom the Norlh Eoslern Provrnce lhol Expo5rng ond publlczrng these gross vrololrons of

humon fighls rs rmporlool lor posleltly so lhol lhe counlry s Shomefrl post moy never be
repeoled ogornsl lhe PeoPle "

The pub|c expressed rls concern over ihe bonnlng of Itlonr c NGOs ln lhe oreo whlch
were recerv ng ord ond oS5rslonce from frrendly lslom c counlrret for lhe benelll of locol
conrrriunrlre5 There wo5 dr5i'loy thol lhe Go!ernmenl hod bonned lhe NCOs wllhot-rl

prov orng ony ollernoive rneor\5 ol suopori lor lne olfecled people

n concu5ren Gorssa peope expresSed lhe vrew lhot they cre dscrlmrnoled agolngt
ond morgnolzed The Governmenl hos nol rnode ony chonge5 rn lhe governonce
5truclures lrom colonrol lrn]es polrcles ore lhe some ond nol servlng the lnleresls of the

communrly they generolly leel thot they ore lreoled lke second-closs crlrzens and lhol
lhe Governmenl Ls nol dorng enough to ensure lhol lhey enloy therr consl tul onol rrghls

os Kenyon crlzen5

2,5 KISUMU

Ihe ollenclonce n K sumu wos forrly good ond lhere v/os represenlollon from os for os K sll

ond M go

A represenlolrve oi lhe Krsunru Muslm ASsocrolron 9o nled oul lo ll'le ComnrLllee severol

ssues rncludrng d 5cnmrnollon horossmenl on ollegot ons ol lerror sm wrongful delenionS
(rendrlons) ond orbLlrory seorche5 by Polce Thrs presenler wos oi lhe vew lhol the

medro rs berng used 1o drscfimrnole ogo nsl MuslLms by repoltlng negolrveLy on MusLms

"engoged" rn cr m nol oC irv I e5

The Con n'r1lee wor lold llrol Mo5qLres ore chorged lood role5 yel ,t 15 doe5 nol oppl/ lo
churches C)ne plesenle' lorlenied thol lhe NLlb on Mo5ques hcd been groboed ond
ihe KorLokor Musl m Cemelery hod been encrooched by o lhlrd porly ll wos reporled
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lo the Committee ihol Muhoroni Cemelery hod been ioken over by the Municipol
Council ond os o resull Muslims ore now lorced io poy for buriol lond. ll wos sodly noled
lhol o Muslim Cemelery hod been loken over by lhe Kenyo Breweries which hos built o
beer plonl on ii.

Ihe Commillee wo5 told lhol mony gelllemenl oreos thot ore predominon y inhobited
by Muslims hove no Tiile Deeds. These include Monyotto - Arob, MUkendwo, Kibos ond
Kololeni

On the Educolion seclor lhe Commiiiee heord thot otthough tslomic Religious Educotion
(lRE) is on exominoble subject the Governmenl hos not provided Teochers for it Muslim
studenis ore compelled io study Christion Retigious Educotion (CRE) ond otiend church.
ln oddition, femole students ore nol ollowed lo weor hrob (veil)t exomples of Schools
given were Kisumu Girls High School, St. Tereso Girh. Ahero Girls ond o hosl of other public
Schools. li wos noted lhot Kirumu Girts High School. which wos the top School in notionot
exorninolions does nol hove o full-time IRE Teocher ond porenls ore forced to poy o
privole IRE Ieocher.

wilh regord lo the issuonce ol notionot tdentity Cords. the public inlormed thol Muslims
ore osked lo produce boptismol cords for regiskotion. Since boptismol cords ore
not opplicoble in lslom. Muslims ore forced to improvise o ,boplismol,, cord so os io
complele the opplicotion process. A proclice lhey lound tontomounl 10 horossmenl.

ln highlighting the problems Muslims foce when opOlying tor the hojj possporls, one
presenler soid thot even though the Governmen, hod creoted ihe speciol Hojj desk. il
oppeored o sirolegic move in view of lhe foct lhot elections were due. The presenter
recommended thol lhe Government should issue possports lo Muslims wilhout ony
condilions such os lhe lime limil of one yeor volidiiy.

There were ruggeslions mode to lhe Commillee on the expongion ol the Kodhi,s Court
so os lo creole o three-lier Courl - Lower Court, High Courl ond Couri ol Appeol. ln
oddition, lhe Commitlee wos iold thot it will be necessory to hove onother olilce which
willwork in consullotion with the Atlorney Generol's of llce on lhe concerns of lhe Muslim
communily.

Ihe Commitlee wos olso told ot sloughler houses whlch ore run by municipolities bul hove
proclices lhot ore hormful lo those who proless lhe Muslim foith. The Commiiiee wos
inlormed lhol in this regord. Muslims hove storled their own initiotive ol cerlificoiion of
producls ond lhe presenler on this moller proposed thol the Governmenl should ossisl in
sirengthening lhis initioiive lt wos noled thol mosl estoblishmenis do not prepore food in
occordonc e wilf. lslorric ri.es

The morginolizolion ond under-developmeni of Norlh Eoslern province wo9 olso roised.
porticulorly ihe poor rood neiwork ond lhe insecurity problem.

Ihe Commiilee heord ihol during ihe monlh of Romodhon the police hoross Muslims
especiolly when lhey oliend evening proyers.

The speokers lomented thot religious moteriols donoled by foreign countries ond
loodslutf ore usuolly detoined for poymenl ol loxes by lhe Kenyo Revenue Aulhority
N,1ost of the food 5tuff goes lo wosle. ll wo9 proposed thot the Government should woive
ony lox.
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l wos pornled out lo the Conrm ttee Jhol temole opp rconts lor denily Cords or dnvrng

lrcentes ore nol ollowed lo weol ihe vet {hrlob) ond ore usuoly osked lo Iemove lhem so

thol lhey con be rdenlrlled properly" when loK ng lhe phologroph The pre5enler olso

con]plo ned lhot qpplconts n Kt5umu who ore boln ond ro 5ed n Krsumu ore somel mes

relerred 10 process lherr ldenily Cordt rn Buslo Mony youllls n KLsumu do rlol hove
de.t,iy Cords becouse lhey ore un.ecessor ly horossed by [egr5lrollon ofllcers

The Comn)rllee olso heord lhol lob opporlun tLes lor Mus|m ole scqrce unless Sonleone
hos o 'god-folher" lo osslsl thenl

I wos reporled lhol relrgLou5 Ieochers irom torergn counlrre5 ore glven horsh condrrrons

n opplyrng for Work Perm ts Consequently most ot lhem end up gorng 1o nergtrbourrng
counlnes e g Ugando ond Torlzonro

The Ccmmrllee wor lold thoi there wos undue deloy rn the reg 5lrollon of lslomrc

orgonrzolrons One presenter gove on exomple of o pend ng opplcollon slnce 2005 for o
soc ely for lnlom5 oncl Ieoch'ers ln Klsunlu

A pre5enrer lronr K,s r sloled lh()l lhere wo5 no Musllnl Iepresenlof on rn D s lncl Developme' l

Commrllees (os o nrnor iy group) Therelore, lhe vrew5 of Muslln]s ore never heord
portrcu orly rn moller! of lown plqnnlng ond developmenl Reple5enlolron of Muslm5 ol
o I level5 wos proposed

The son're presenler lold lhe Cornm ttee lhol there were no lslomrc Schools ln KltlL ond
lhe Gelenrbe Prln"rory School whtch wos bullt by lhe Nub on comnrunLly ln 1960 hos been
loken over by lhe Governmenl, w thoul consullolron wllh the communrly

The Nubron comTnunLly rn Krsu locks T 1e Deeos lor the lorld lhey were ollocoled by
ihe colonro Governrnenl ond ot o resull the communiy connol develop pernronenl
s lruciLJre5 on lhe lorld

The enlrre Krsr Drslrct hos o lwo (2) ocre cemetery wh ch ho5 no Tllle Deed de5prle o leiler
ol ollotmenJ hovrng ileen rssued n 1998 The some opplles 1o q Mosque burli rn I945 ond
now requrre! exponsron bul corrnol proceed due to lock ol proof of ownershrp

The squoller problenl rn Ko olenL rn Krsunru wos rorsed wllh presenlers lomening lhot lo-
dole there ure no T lle Deeds Ihey olso corllplo ned thol KololenL Musl.rl PI mory School
wllrch wos buLl by Musllm purenls ond l]'ronoged by Klsumu Musllm Atsoc ol on hos

been tokerr cver by lhe KrsLJn,L M\.lnrc pol Collnc I ond now nronoged by o non-Muslrn'l

Orgon zol on

ll wos ob5erved lhol Goverrllner']l polcres on nursrrig brrlll de lvely ond olhel Sensltrve

heollh s5ue5 should be gender sensr|ve ond olve lo re lg ous concern5

The Commrllee heorci tho i nl05l educollonol lnshlullons dld nol ollocole worshlp oleos lor

Mu5[m sluclenl5 A pretenler gove the exomple ol Mrgor Teochers Trorn ng College wh ch
hos no ploce tor worsh p tor lr'1Js[ms whele05 ChrL!trons hove one

There were suggesl ons thol mote KoCh s be oppornted rn Nyonzo Prov nce ll wos turther

suggerled llrot the Kodhrs lu sd clon be enhonced
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2,6 KAKAMEGA
Thswos lhebesf oltended publcheorng There wos reOrese n iol on irom oll overWesiern
Kenyon lrom os lor os Bungorno ond Bu'|o

Once ogorn lhe publlc exOressed slrong resen.fmenl of horossnie.t ono dtscnmnoJron
espec olly on moliers perrotntng lo secur lv ond ierrongm Ihey told lhe Commriiee thol
the Governmenl shoud noi be hosly lo enoci lows llroi ore nsenslve lo lhe rrghis of
crlrzen5 Secufity ogenls were occu5ed ol orbrtrory oresl5 ond L-rnfctr lreolment oad
solclron of MLslms durng naorcerol,cn

There wos concern rotsed over ihe hrgh drop-out rote of Muslm studenls rn Schools ond
lhere wos o proposol lhol the Governmeni should oddress 1h s ssue

Olher rssueS rOrsed ol lhe heo ng nclude ihe iOllowtnq -

I Proh b lron of weor nO of hrloh (ve l) rn pub|lc ond pr vote 5cliools

2 Sludyrng CRE nsieoci of lRE fcr Mus m siucjenls comou 5ton ln oliendonce of
Church serv ce n pLrb c ond mtrs onory Schools Exomples !,ven rnclLrcie Sl Mory'r
Mumros 8ulere Schcol K,sembe Muslrm Scl.rocl ond Werembo Schcol

3 Ihe problem n,he educoironol llslllul ons hos lefi5ome norents w th no ollernoive
but to lokg lherr chrldren lo Ugondo The prespnie15 were cj15lurbed by lhe focl
lhol Ch si ons ore l/orned lo teoch IRE yei the.e ore iro.ed Mu5lrr.r Teochers

4 The lokrng over by Government of Muslm Schoo s

5 Drscr mrnolron tn 55uonce of possporl5 ond not ono ldenlrlV Cords

6 Weor ng of hrlob (v6r l) s nol ,lllowed when lok ng pt ologroph5 for '.vomenopplconls

7 Employmenl ond lock of oDpo'tun I es lor Mgsl',r,s e-pecro y IC!'H ord wcn en

8 Need lor Governntenl io rniroouce po||ces whch w occlresl lhe oroblerr of
lnequohly rn the 5ocety ond porircrpolton n governonce ond cjecsron mok ng
proce5Ses

9 Governmenl lo focr||lole rejnstolemenl ol bCnned nternolonol lslomrc NGOs

l0 The Comm tlee wos lold oboui lhe r\sue oi Mu5ltm orgonrzot ons be |rg chorged
roles for pub||c ullly lond An exomple wos g ven of MLl5lrms of Luboo who hod
lo poy roles for the c otwhrch wcr5 ollocoied for o Moso!e

ll The presenters de.fled thc fa(t that mcdra has been htqhi gh(rngM!tsl msas.,cflm nols, whrCh
n effeCl hO5 v clrmtzeCJ ond cnmrnOlzed them !niolrly n SOC Fty

l: The lock oirepresen,ol on of lhe Musllms r. ocqloulhc rly boords wcs Dornled oul
io Ine Commrilee Legolly even n lhe CDF wh ch reourre, 2 relgrcus leoders ,n
lhe r locol Coanmrilees Musllms hove no reore5eniol on

The sqrrolier prob enr reored ri5 uqly heod rn Kokqmcqo os wellrO4 Ot (oyb' 5^.,r01 VOta..t. O^d V n 5C..erFr.:;/nrch r2!^
rhe Comm ilee wo5
5rac e colon ol irmer

,iIi il) atr
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been rnfrobrled by Mu5Ims The Conlmrllee heord lnol lhe Ml,n selllemenl hod 1t nome

chonged lo Amolembo ond hos been nvoded by squotlers who hove dlsploced the

oflgrnol Muslrm Inhobrlonl5

Desp ie severo orspule5 relolrng lo lhe follow ng mosques nomely Chovokoll .lom o, Ndolu

Srrokholu qr'rd No lrr hov ng been resolved no lrlles relo|ng lherelo hove been 55ued

It wqs reoorted thol lhe low enlorcemenls ogenc es lorgei ond hoross Muslms who weor
beord ond 15 omrc olltre

There wcs c ccl lor olfrrnroi ve oclon lo oddress the derelopmenl ogendo omongsl
Mus[ms ll wos noled lhot Mu5|rn iouth ore unoble to occess the Nolronol Youlh Fund o5

some of lhe cond lons tor opp col on oTe nol rn complorlce w th the lslomlc proct ce
The rome opplres lo lhe Noi ono Fund lot women

The Mu5lrr'rs ol weslern Provrnce desprTe lornrrng 3591 ol lhe Mu5Lfl populollon n Kenyo

conrp (l r red of brernq lef I oul rn lhe oppo nlrnenlS ol Kqdllrs Ln prelerence to tlre Coosl
Prov nce

There wos q con]plornt Io15ed concernlng Jhe PrrsonS Deporlmenl ond espec qlly the
remond n5l luIons ll wo9 sloled lhol rrosl rnsl juJrons lock ploce5 ol worsh p lor MusIms

ond lhql lhrs problem 5hould be oddressed by lhe Cornmrssloner ol Prlsons

One pre5enier ro15ed the wogollo Mossocre whrch he noted w lh greol d soppornlment,
lhcl ihe. rio!ernr--e'rl l-os nol oddressed lo-dcle

The Conrnr ilee wos rnformed by one presenler thol lhe Motrnde MulLro unrversrly hos

no Mosque on s le becquse the Musl m sludenl populollon ls sfiroll Ihls wos nol on
occeploble excuse for lhe odmrn slrolron lo deny the "few" 5ludenlr lhe r nght 1o worsh p

2.7 ELDORET

There wo5 very good ollcndonce of lhe publrc i'eol ng ond mony people showed o lot ol
enlhu5 osrn oco.l ltre Comm llee : monoole

Ihe Conrnlllee r'/o5 iold lhol hrslollcclly, lhe Muslnl comnlunrly wos olqrgrnoLzed qnd

rsololed by colonrol lhe Governnleni, porl culorly tne Nolli'l Eqstern PIov nce

The wor on lerror sn-, hos hod o negollve rmpocl on Mu5l nrs who ore now lobelled lerror sl5

on lhe bos s of therr dres5 code

The operolrons ol the ATPU were crIczed os berng exlro lr.ldrc ol ond lhe publlc

5 opprehensrve'hol lhrs Unt 5 foreqn tlrnded lo serve exfernol ullenor motve 10 the

detnmenl of Kenyon Muslrrl"s

The Conrnr ilee wo5 ntornred lhol the Youlh ond women Enlerprrse Eund follow
procedures thol ore conlrory lo l5lon] c Low A5 o resull Mu5lm youlh ond women ote
unoble lo occess lhe fundt

Cn r5suonce of lde'r1 'y Corci, ono Possporl5 rlrony conlplorned ol deloys ond lhol holi
Possporls should |ol be lnlrled lor Holl purposes on y On ldenl ly Cords lhere wos o
cornplo nt on lhe vellng proce5s - lhol opplcotrons ore relecfed even oiler lhe locol
vell ng rs opproved The prevorhng condll orrs ore dlscrLn'lrrrolory ogolnsl Musllnl5

0



Ihe bonnrng of lslomrc Phtlonlhroptc orgon zoirons/l.lGO5 by lhe Governnrenl wos
c led os o sei bock lo lhe mor'ry oc|v ltes ihe bonned orgontzoiron! were tnvolved rn

e I educo|on conslrucion of Mo5ques etc _l,rw,lrrcl.ied deport,ltrons ol ofic o15 ot
the lslomrc NGO5 hove lo J qreol et,e.l otlecled lher cperot Cn\ ond ,h s f.cs rq turn
odversely rmpocted lhe wellore ot the locol beneilc or es

Kenyo Qevenue Aulhonly (KRA) retlncllcns on Inlernaironol ord lo Muslms ro sed greol
Concern w lh presenters fee|ng lhol lhe Governmenl hos not given cleor g!tdellnes on
lox worver pol ctes

The role of ihe n^eC,c wos ogcrn lermed cs Crvtstve In toc etv os ll hcs been used 1o couse
holred omongsl oncl ogo ns1 Musl n'ts The p(rblc wo5 o! rhe vrew lhot lhe Govef nmenl
should nlervene In lh s molter

There wos lhe vew thoi the offce of ihe Chef Kodh shoud be slrengihened ond
erponded io Cover oreos oCcr fr ed by l,,1uS|m5

The chollenge of lhe unovo lob lly c' 1ro ned IRE Teochers wos rorred ond ihe Kopyemll
Pnmory School wos quoled os on exomple wl-'ere g0O 5iUd-o.r5 oreroughi by one lrorneo
Teocher Al other Schools such os [oborel Secondory School Muslm sludent5 ore lorced
lo sludy CRE, lor lock of IRE Teochers

ArfllJDr(Ii

lwos reporled 1o lhe Commrfiee thol ATpU ploced
Secondory 5Chool under ccnsloni suiverllcnce on the
OS5ocroled wrll. lerlo15m ocl vtlte5

Mr's rm !ludent5 ot Al Abrcho
ollegollon lf,ol the School wo5

There wos o ser ous complolnl ro 5ed cn the Komb Somolt plois wh ch were o ocoled
lo ihe Musl m communjly rn 1930s The owners ore cuflenilv bernq horossed b)y powerf ul
people who hove grobbed the lond The I ohiful owners clo m lhot ihe plots were g ven
lo them dur 

^g 
lhe colonrol f -oorme Tlre Counc l s prom se lo compensole jhe o\4ners hos

nol been honoured

lslomrc preochers complo neC ol Pol,ce drscr mtnclcr n lhe ssuonce of permrls for
'Muhodhoro" -publlc propogoi on of ls om whlCh ts o v oloiron of lreedom of worsh p

There wos olso o comp ornt tho i Orolecl5 underioken bv t,4usl ms ore fruslroted by Chr sl on
orgonrzoions whCh ore usJolly co^sulled by lhp locol oulhorly lo grre \rews on lhe
r.pOCl/efleCl Oi sr-ch prolecig on the CCql COnr.nunrlv

ll wos noled lhol Ln Schools wrlh lorge Musl,m sluoeni paprlolon the M.lsl m communtly
rs nol ollowed lo employ lherr own IRE Ieochers where Governmeni hos nol provtded
Teochers Exomples qrven were Ucls n Gtshu pnmory Schoo Uosrn GLshu Secondory School
Hofombee Secondory School Hll Schcol-prmorvondSecondory 64 Secondorv School

There wC5 ConCern expre55ed lhOl lhe heCllh Core Sy!iem dOe5 nOl rOke InlO oCCOU,il
nleresls ol M|lsl m5

The Commrltee wos lold lhot Mus tn.rs lock occess 1o bu15ory luncls ond mosi of then] ore
referred lo iherr mosques for os515lonce

The Musllnrs proposed ihot they be grven cdequole represenlolon rn boih ihe Unrversrl es
Jornl Admrsstons Boord ond Htgher Educolron Locns Boord ti order lo enhonce lher
oc c ess io educolton
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2.8 NAKURU

Ihere wo5 o complornl aboul lock ol IRE Teochers ln Nokuru A lolol sluderlt populollon
of I 500 n 73 Schools hos only one IRE Teocher ln oddrl on oul ol the 73 Heod Teochers

only lwo ore Mus[n]s qnd oul oi lhe I 300 PI Teochets 5 ote Muslms

The dret5 code for g[15 n Schools wo5 c led os q Org problem wh le ll]e Frldoy clo5ses

prevent sludents frolr'] ollendrng Fr doy proyers Some pretellters lomenled lhol Musllm

Modrossor ore noi recogn zed by Govern,nent

There v/o5 o comolq rlt ihol lhere ts d 5crln'nollon n 5Suonce of blr5orLes Con5l luency
Deveiopnrenl Func or,d Locol Autho lT lron!1er Funds 1o 1l e Muslm comnlunrly

Ll lvor clormed thol lslorn c rnlelnol onol unr/els t es ond hlgfrer nglllulrons of leorn ng e g

Medlno ond Khortoum Untvers I es hove been den ed legrslrollon rn Kenyo

l1 wos os5erled thot MuslLnrs are pelcerved negotlvely n socleiy becouse ol lhelr oltlre
ond lobeled 05 te(orsl5 Al workploces Mushms ore dlscr mrnoled lor weotrng'(on2uJ'ond

keepng beords The plesenter complorned lhol on orresl Muslrms ore never booked
n lhe occurrence books ol Porce Slotrons nor orrolgned n Kenyon Courls One such

core crled wos thol ol AbdLr Mollk who wos llegolly removed lrom Kenyo ond loken lo
Guonlonomo Boy

The Conrmrliee heord qgorn ol drscr m I'lolon o9o nst Muthn]t rn s5uonce ol ldenlrly
Cords B[lh Cerlrf cole ond Pot5porir ond deloys ]n proce5srng ol the tome ll wot (]lto
polnled ou' lhot,Muslrm5 ol boroer lowns o'e unnece55orrly screened

Muslrns ol Somol olgrn conlploned ol the screenng colds on exerclse whrch lhey
vle\^/ed o5 dlscr mtnolory qnd unforr

The Comr'nrllee wos lold lhol no Trlle Deedt hove been rssued n setllerneni oreos
rnhobrled o! Musllms e I Eldon]o Rov ne Grlgrl Mogolro elc The follow ng ore sonle of
ihe concerns lnoi were hrqhlghled orr lhe tsue ot lond

I Lond essness cno squolter problern

2 No occess lo c eoo woler orld dro noge

3 PuDllc ulllly lond lor Mus rns hos been grobbed e g Sl Jo5epl']'s CatholLc
Churcn rn Rocecourse G lirLjror ond Shobob Mosque, Seclron 53 slomro

Esiole KormoForm NJoro, Corner Tolu ond Bondenr rn Nokuru ond Nubron
v lloge rn Eldomo Rov,ne

On lhe heolh sector, lhe Cornmltee heord lhol lhe Govelnmenl hos nol employed
femo e Musllm n'rcwrves io o5s 5t ln del ver ng mothers lI occordonce w th lslom c proclLce

The preser,lers olso cLrntplqrneC lhol lhe deod ore u5,lo ly loken lo morluorres ogolnsl

slorJrc {a,llr

Tl're bon orrd dereg Slrolion by lhe Governrllenl of lonre l5lomlc lnlelnolronol NGOs whrch

were prov drng ord ond essent ol soclol servlces lo lhe communlly wos crled os hov ng

negolrvely mpocled on the locol communrly, w lhoL.rl on ollernolrve n]eons ol supporl

Ihe presenle15 co.nplo ned oI lock oi regulollon of medro ogornst negotrve porlloyol ol
Musl m leochrngs cnd morols
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It wos reporled lo the Commillee thoi there is lock of odequote representolion ond
recrullmenl of Muslims ol nolionol level. for instonce in the Cobinel ond olher high level
Governmenl opooinlmenls,

On occess to juslice, lhere wos lhe view presented thot ihe Kodhi.s Courts should be
resiructured ond slrenglhened so os lo conclusively hondle Muslim personol low The
presenler poinled oul lhol is no oppellote syslem in lhe Kodhi Court.

2.9 NYERI

APPTNDI(t5

The ollendonce in Nyeriwos very good lt wos orgued thoi lhe timing of the oppolntmeni
of lhe Commiltee wos inoppropriote due lo the impending generol elections.

The Commiltee wos presenled wilh o Memorondum on the following concerns from the
i\nuslim Commun ly ol Murong o: The Muslim populotion rn Murong,o ;jini whic h is cunenlly
over 4,000 on more thon 100 plots without li e Deeds despite hoving setfled there over
102 yeors ogo. Due to the increose in their populolion, lhe lond is nol odequote ond
they hove no spoce for Mosques ond groveyords.

Ihe obove siluotion obloins in Mojengo where inhobilonis connol conslruci permonenl
dwellings on lherr plots They hove no li e Deeds ond still hold Temporory Occupotion
Licences (TOLs) under lhe jurisdiction ot Municipol Council.

Muslim sponsored Schools in Murongo hod been loken over by the Governmenl wiihout
consuliolions. Coses in point ore Mjini pr mory School ond Mumbl Muslim Girls Secondory
School which were iniliolly iunded by Muslims. These Schools ore no lonoer under the
monogemenl of Muslims despiie ef forts lo recloim them

Ihe IRE issue wos revisiled here. presenlers told the Commi ee ihol Mumbi Muslim Girk
School does not leoch IRE becouse ot lock ot Teocherr. And ihe Schoot prohibits girts
from weoring ihe hijob. Ihis is the some scenorio ol Womboo primory School, formerly
Musllm Primory School. li wos construcled ior Muslims ond monogement hos chonged to
Government

Discriminolion in issuonce of nolionol ldeniity Cords wos ciled os o mojor problem wiih
Muslims hoving to woil os lhey go lhrough lhe velling process. One. Mr Suleimon Mwongi
Kimoni. o Mu5lim reloied his personol experience, where his brother. John Mwongi Kimoni.
o Christion, got on lD much quicker thon himself becouse of his Christion identitt.

The Muslims concerns on poliiicol represenlotion in the locol outhoriiles ore nol ioken inlo
occounl As o resull resources ollocoted lor upgroding of Mjini in Murongo hove been
mi5opproprioled.

Mutlims bitterly comploined obout the presence of cirugs ond miroo slolls in lheir residenliol
oreos, which hove o negoiive impoci on the youth ond securily.

The presenlers mode o cose for ofilrmolive oction for lhe Muslim communlly, o vulneroble
minorily group in Kenyo.

Mony fell thol there is urgenl need to develop o proper scheme of Service for the Kodhis
in order io olkoci ond retoin quolified persons. The currenl rules of procedures of the
Courl need lo be reviewed to moke lhem compotible with lslomic Low.
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The CornnlLllee !vos told lhol plolS opproved ily llle Mun ctpol Councrl lor chonge oI
user tron'r conr rerclol to ploces ol worshtp were subsequenlly levred w lh roles

The Comnrllee wo5 rnformed thot Muslrm5 rn cenllol Kenyo Ioce dlscrrmlnqllon ln ihe
allocolon ol plols becou5e oJ ihe generol publrc perceplron lhol o 'Mswohrlr" does
nol need plolr the some drrcr m nololy procllce s common ln publ c Job recru lmenls
Thls prol Ing ol Mu5lrms hos been deirtrnenlol 1o lhe developmenl ol lhe commun ry

Ihe Conrm tlee wos told lhol Nyell hos more thon five Mosques buLll on pulchosed Jond

However porl of the lond of one of lhe Mosquet hos been rrregulorly ollocoled lo o

Medrcol Trornrng lnslttute

should loke responsrbrl ty lor
rr llre setllemenl oreot Ike

The presenlers were of the oFrrrrlo.r lhol the Govelnmenl
underlok ng crvrc educol orl o,r lond nrollers especrolly
Molengo where leg I mole owner5 hqve been drsploced

The presenlers 5loled llrot publlc heoth rnslrlulrons should

belrefs ond proclces of oll lhe potrenls
be sensrlrve lo lhe relgrous

1 wor leported 1o the Comnr llee ihot the Musllm recrurls ol the Krgonlo Pohce Iro nrng

College hove d lflcull es occe55'ng lhe Mosque odlocenl lo ihe college lor therr dorly proyers

2.10 rsrolo
The otlendorrce rn ls olo wos 9ood, olthough rnost lomerrled thol lhe trmrng of the

Comm ltee d d nol reflecl good wrll on lhe porl ot lhe Governnrenl ond thot rt wos seen

os o publlc relol ons exercrse due to the lmmlnenl generol eLeclron5

Pre5enlers orgued thol lhe problems of the reglon storled dunng lne colonlol llTnes when

the d vrde ond rule pflncrple !aos opp|ed Thls s furlher con]pounded by lock of securrly,

Lnfroslruclure pub|c ul ltltes ond soclol qmenllles Ln Norlhern Kenyo

The securly ol lhe regron ts espec olly ol greol concern The mqny rood borrrer5 ond
Polce checks hove cou!ed fruslrollons ond exposure of the publc to cortupIon ond

unneces5ory hororsmenl b,y low enlorcerrenl ogencles

ssuonce ol nalro.ql ldenl ,y Cord5 rs of greol concern lhere oppeors lo be o drtlereni
5yslem lor people of Norlhern Kenyo whca hos emonoled from lhe Somoh screenrng

exerc 5e ol 1989

nlernolrono lslont c Orgonlzollons bosed n ihe Iegron connol eus ly secure Work Perrnris

{or therr 5lolt due lo cunlber5ortre proce55e! ond procedures The some opples lo
opplrcolron) lor regrsircIo. os (enyon crlrzens by non - Kenyon MLslrn-r!

Ihe Con'm 1lee wo5 lolo oi lhe ooerolont oi lhe Anlrlerrorrsl Pollce Unrl whrch seenrs lo
torgel only Musllms ond operoles ouls de lhe law 'll'le 

Un t wo5 occu5ed of horossrng ond

conduclrng seorches ol odd hours of the nrghl ol lesrdenlql premrses Furlher, the Llnrl has

been blomed lor removols ol Kenyon Musllmr lo fore gn countaes

Presenlert orgued lhol surve llonce on lslomrc orqonlzollons counlrywlde hos lnstrlled feor
,n lhcse l.ronog r g lnem whrch ho5 res.]lled rn 5ome relocol ng lo ne ghbourlng counlr e!
or opi ng l.r close dov,n lo lhe d sod\onloge ol locql beneIc orres
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Some people were concerned lhot if o low on onli-le orism is enocled. it will couse more
feor ond onxiely omongst Muslims should the prevoiling trend be mointoined.

Agoin here lhe (odhi's Courl wos revisiled ond il wos proposed thol lhe Court should be
reviewed so os lo exoond il ond increole lhe number ol Kodhis.

On education, it wa5 noted that the available IRE and Arabic Teachers are unqualified and nol ot
lslomic foiih

ll wos orgued thol there is need lor ofllrmotive oclion for the peogle of Northern Kenyo
by the Mini5iry ol Educolion in owording Governmenl scholorships

The presenlers were concerned thot the ogriculturol developmeni ol lhe productive
oreos of Norlhern Kenyo hos been neglecled yel lhey could improve the living stondords
of people.

The discriminolion ol Muslim studenls in Chrisiion sponsored School! wos decried ond the
following Schools were ciled os exomoles:

l. The Socred Heort (Cotholic) Secondory School ond St. Mory's Girts Secondory
School in Merliwhere Muslim studenls ore forced to go lo Church.

2. At lhe Socred Heorl Secondory School, one of the requiremenls on odmission
is for o sludeni io buy o Bibte ond Muslim students ore forced to o end Church
service on Sundoys.

3. Ai lhe Sl. Mory's Schoot, Muslim studenls ore nol oltowed lo worship in
occordonce with iheir foilh.

4. ln focl oi the time of lhe heoring, ien siudents ol lhe Socred Heort School
hod been expeled for proclicing their retigion. Olher offected Schoois ore
Mwongozo Primory School ond Mochi Gkls Secondory Schoot.

The presenlers comploined oboul the de-regiskotion ol Al Horomein. on lniernotionol
lslomic NGOwhich hod operoled in lsiolo forover5even yeors ond provided ossislonce to
orphons ond olher needy persons. Since ils de-regi5lroiion in t998. its beneflciories hove
been neglecied.

Some presenlers opprecioted ihe vetling syslem for opplicolion of lDs os o good iniliotive
but suggested thot il should be reviewed regulorly to check molproclice5. However lhey
singled out the discriminolory proclice which requires sludenls from lhe region lo lrovello
their home for opplicolion of ldentity Cords.

The Committee heord thol the history ol the Northern Fronlier Diskicts coniribuled lo
lhe morginolizoiion ond impoverilhment of lhe region. The post mossocres of wogollo
Eogollo ond Molko Mori in the region hove lo-dote not been oddressed ond hove further
oggrovoled the siluotion.

The disporities in prices for livestock products hove discouroged rnony liveslock formers
from developing their trode. The presenter! were of the view ihot the Governmeni should
develop policies for ihe liveslock induslry ond morkel for livestock oroducts.

The Commitlee heord from Muslims lrom Meru on lhe lollowing issues:-

I . Lock of Tille Deeds for Mustim se lemenls
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Lock cf t.4usLnr represe.]lolron ol the oco evel

Low eolrcol on \lor dords

Hrgh evels cf poverly omong lhe Muslrrn5

Lack of IRE Teochers n Schoo s

Allocotron of lond lo londless MuslLms

Hrgh unemp oymenl eve s ornong lhe Mus rn youih

MusL ms shouid be cons dered f or ollocoiron of slolls n loca rnorkels
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CHAPTER THREE

3.0 THE APPLICATION OF THE TAW AND THE IMPACT
OF SECURITY OPERATIONS ON THE MUSTIM
COMMUNITY

3.1 lntroduction
Duflno ihe colonol odmrnsirol on the Governor wos empowercd by the exs|ng lows
lC declore o slole of emergency n ihe Country or on/ pc,rlherecr DU'ng lhe rome
per od lhe Governo. wos vesled wrlh obsolule drscrettonory powers lo delerm ne lhe low
oppllcqb e io lhe Norllr Eoslern Provinae ond other odlorn,ng Drsir ci5 (Lonru Tono F,ver
Vorsobrl lsro o ond l,,4oycle) Such lov.?swere TheSpec ot Jirct,,Ctd^arae onoSpecrcl
D slncls Adm nrsjrolron Ord nonce The ot^)leclve of the5e spec o lows wos 1o regUlote
movement nlo ond out ol lhese oreos ond the zone5 were rererred lo os prohrbrlcd
zones Th s rn ef ieci clenoted mo'g,nclrzed ond sololed lhe people o'lhe oreo l,om the
resi of lhe couniry Thrs colonrol polcy creoled drsconlenl onrong ihe pcoulolron ol lhe
of lec led oreos

Al rndependence there wos ogttoton from the oreo lo secede from Kenyo ond lorn
Sonrollo grven lhe hrslory ol sololron n 1962, the 8r,lsh Governn.eni opoonted o
CommssOn wnch lound thol fve Ol lhe sx Norlhern Fronl er Dslr|cl! (NFD5) fovored
secess on ond un on w ih ihe Repub,|c of Somolo However lhrs 5s _re wos lefI unresolved
Ior the lndependeni Kenyo

The oppressrve lows whrch hriherlo were vesled n ihe Governor tn ihe colontol
odmrnrslrolron we.e lterolly lro.sfelled lo lhe Pres denl oi ,ndependeni Kenyq n lhe
promulgorron of Norlhern Eoslern Provrnce Contlguous Drslr cl Regulolrons oi I 966 Ihese
reguTol ons remo ned n lorce Ill they were repeoled n November I99t Dulngthspefiod
lhe lrndomenlol nghls ond keedor.ls guoronleed 5y the Kenyon Const lutton were
v rluolly suspended In the Provrnce

3.2 The Effects of the 1966 Regulotions on Security
Ihe5e regulolrons creojed new sels of cn.ies cther lhon those n re penol Code ond lord
dowr] pun shmenls for the5e cfimes Thete Regulolron5 wcre obie io och eve lhe followtng
n,he North EOsiern Provrnco (NEol onC -e odjo[1nO Drsircls Ftrsr] lhev creoled o
new sel of cflmes Secondly, they ord down punrsnmenl lor these cr mes Thrrdly ihey
empowered cericrn of lc ols w th ex jro ludrc ol powers Fourthly ihey srngled oul o
communr,y rn Kenyo rn ,h ch 1o exclus vely opply these Regu olrcns

The reg on wos d vrded rnlo iwo nomely Prescrlbed oreo ond the 'prohibiled Zone To
l5e former bern!t the v./hole ol NEP l. olo f,,iorscbrt Iono R ver ono Lonr'. D,slrcls ond the
oller 5",nn neorly oll the orcos thol run poro lel 1o lhe lnlernolronol boundory drvtdrng
Kenvo ond Somo o w th reqord 1o qreo! lliol iome uncler lhe preicnbed Areo lhe
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low wos concerned !t11fr llreorm5 11 pre5cr bed pun slrnrenl for berng rn possesiron ol
fireorms, for exomple Lr wos consrdered o grove oflence for one lo possest o fireorm
wrlhoul ony lowful oulhorly Such on oftence corned o deolh senlence once lhere
wos o reosonoble doubl thol Such llreorm hod been or wos rnlended for use ogoLnsl the
pTeservolron ol pubLC aecur ly i

The low 5 toled lurlher lhol rl on ndrvrduol s lound gurlly ol horborrng o person w lh rnlenlron5
ogo n5t lne preservol on of lhe publrc 5ecunly, such rndrv dL-lol wrll be rmpflsoned lor lle
i As lor lhe Proh brled Zone ll're low wos more concerned wrlh enlry rnlo thrs oreo Only
,nemLrerr ol 1f,e 5ecur iv lorces o, ,hose rn lherr conrpor'1y were ollowed enlry Anyone
else ouls de lh s colegory i iound rn the oreo become Sublecl lo rmpr sonmenl lor Lle '
The low gove exlroordrnory powers lo members of the secunly forces ond odnlrn 5lrolve
olficers lo enler ond seorch o.y premrse5 wrlhoul worronl ond delorn ony person slock
conveyonce, veh c1e loLlnd enler ng or leovrng lhe oreo

w th n lhe Protlrbrled Zone lhe low gove powers lo secur ly ond odmrnrslro|ve olllcer5 lo
orresl wrlhoul worronl, onyone suspecled ofassocrol ng w lh someone whose presence
rn ti're oreo s consrdered preludrc o 1o ttre preservo|on ol publrc secuflly' Furlhermore
ony member ol lhe 5ecur ly lorces provrded he or 5he wos nol below ltre ronk ol Corporol,
wos empowered lo de5lroy ony butld ng or slruclure n the rntereslol pub|c secLlrly wrth n
lhe Prohrbrled Zo.e wrlhrn the prescnbed oreo menrberS ol lhe securty lorces were
g ven s mtlor powers

The5e d.ocon,on lows breoched every lenet oi fundornenlol hLrmon nghl5 lhe Brlol
Rrghls under llre Kenyon Const 1ul on ond lnlernol onol Humon R ghls ond Humonrloron
Low Moreover, lhe5e low5 were oppLed drscrm r'rotorly only 1o o cerlorn communrly rn

ihe couniry Fronl ,tre puc|c heorlllgs the Commrllee concluded thol lhe AnlhTeflor]sm
Pol,ce Un t n coflyLlr g oul rls operalron5 5eems to borrow heov ly from the repeoled lows

To dole the secur ly forces 5il operote n lhe orec os rf the repeoled regulol ons ore st ll

n force Dur ng lhe heonng5 lhe r5sue ol lhe Gonsso bndge borner wos 5 ngled oul os on
obslocle to the ireedom of nrovenrent rn ond oul of lhe Provrnce The Comm llee lound
rl d slLJrbrng ond relrogressrve lhol ot the borner pornl Kenyon Mu5lrnr5 were requ red lo
undergo o hum lolrng ond degrodrng rnspeclron by d semborkrng ond enrbarkrng rn o
5rngle f le whLltt drsployrng consp cuously fherr ldentrly Cordt

Thrs srluolon wos conllrmed lo lhe Commrllee by lhe Norlh Eostern Prov !ron Admrnlsltol on
who ll]drcoled lhol the borrer check wos o necessory secur ty meosure ormed oi curbrng
lne prol'erolron of smoll ornrr cnd lghl weopon5 rnlo lhe olher pqrl5" ot lhe country
Tlle Commrllee folrid ihls explorrolon lo be obsurd ond rnsens lrve lo the secualy or'rd
humon Ilghl5 o{ lre people Norlhern Eoslern Prornce ll rn eileci meons lhol the secufily
oger'rls cre only concerned wrih lhe entry ol lhe orms beyond lhe bndge yel lherr pl me
respon5rbrlIly shculd be more ol lhe Kenyo - Sofirol border ond wrlhrn lhe provrnce
Thls sce.oro ond olltude s repl coled ol lhe nume.ouS Securiy correl check pornts
lhroughoul Nor lnern Kenyo

lh( l'rc{rIrr,,h,,r llrr Iu'.,r. \r!ur r\ \\l ( rl.i_ {irJrr I \(! I l,ir ll
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The some evel of horossmenl some secully checks ol Po lce borr ers rnio ond oui of ihe
Provrnce some lock ol regord for lhe rnhobrlonis ond lhe some excessrve d screltonory
powers ol lhe secufily forces conl ..le lo be exerc sed wrih mpun ly The Con'rmrllee
wos rniormed lhoi nolhrng hos chonged slnce lhe repeol of lhe regulolon sove mrnoT
co5me|c chonges 5uch os chonge n ihe Po ce unriorm fronr combol geor lo regulor
tllue un form

3.3 lmpocl of lhe Wor ogoinsl Terrorism
1n the icthl ogornsl ierrofism lhe co!nlry hos wl.]essed o perssien. derberole o.d
unworronled erosron ol fundomenlol humon rrghls ol the Musl m Commtrnrty lhol ore
guoronleed ty the Kenyon Conslrluiron ond Internolonol humqn ghls n5lruments The
Kenyon Anir-Tefior Poltce Untt (ATPU) hos come under rnle.se C trc,sm In ls oOeroltons ond
colloborollcns wrih fore gn cgenl5 n sJbleclrng rhe MUsln.s 'o orb!,,or}, orreslr Celenlton
lorlufe ond (endrlrons w ihoul regord to due process of the low

Drowrng on rnter!re\4s w th o leged ierror suspecls ond h,Jmon r,ghis orgon zo,rons lhts
repod shows arecble evdence ol ob,usg ond mrslreolmenl ol sugOecis The suspects
hove been sublecled lo cusiodroT nlerrogolton wrthoul occess to lowver5 ond lomly
members prolonged orbrtrory confnement tncludrng detenlton wrihoul chorge, nol lo
menl on deploroble condrtroir! - rnclud ng soltory coninemani - os well c5 phys col ond
menlol ob,u5e

The effecf of ihe foregorng hos been lo negol ve y prof e the i\41J5|ms bo5ect cn ihe r ol|re
ond relgrous proctrce ihs reflecis fhe generol pefceplon th.Jl ATPU ho5 o polcy" ol
presrrrrlng members Ol lhe Mu5 n. CommunrlV gu lly coni'Ory iO rhe Const tut on

The ATPU unrl ho5 ollen wrlhhel.J ihe suspecl s nomes rroil pub c domotn oncl he d lhem
rncommun codo rn lhe nonre ol preserv ng nol onol s€currly The vetl of secrecy lhe Pol ce
hos wropped oround iellor si su5pects cotes reflecls o siunn no drsrego.d f6r democroirc
cftncrples ol publc lronsporency ond cccouniob,lllv ond erodes lhe pLblrc confdence
rn the secufily orqons

3.4 Rendilions, Arbilrory Arresls ond Delenlion
One of lhe mosl ser ous complo n15 recerved by lhe Commritep ogornsl lhe Governmenl
Lt lhe rendrion of Kenvon ond lcret_on M!shms 5usoec,ed n lhe nvclvemenl of ferro sn.rs

OClr!rl eS 1O fOretEn j,rr,5O,ClrOnS RenOr.rOa rS lhe oCt af lfOn!ler ng lerrOr sUsppCl: lO
delentron comps ouis de lhetr counlfies Ior tnterroqol,on Amne5iy nlernot onall use5
lhe term rendton io refer 10 o vorely oi proclce5 by ihe Unrled Stoles ouihofilres
nvolvrng lrontfers of rndrvldUol5 lrom one countrv lo onolher wrtho!t ony fcrm ol JUdrcrol
or odmrnrslrotrve process such os ertrodri,on Thts proclrce u5uolly co(red out ln secrel
nc udes honslerr ng 'wor on lerror delornees jnlo the cu5iody ol olher stotes, osst/mlng
cuslody of ndrvrduols from foretgn oulhor hes ond obduclrng suspecls on forergn sorl

The Comn llee wos nlormed Oy lhe Deporlmeni of Inrmrgrorro. inoi I hod Oroces5eC 96
deporlotron orders of per5ons who hod ned lrom tne Somolt conllrcl of Jonuorv - Februory
2007 on the recommen.jqtton ol ihe Polce F,lriher ihe Deporlrnenl nformed lhe
Comrnrlleethoi lwosnotdreClly nvolved .lhe orrertof ihetndrvduols TheDeoorrmenl
lurlher conllrn'ted thot lhe 50le reoson fo, lhese deporlolrons wos the obsence ol ony
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documenlory ev dence lron] the 96 ndtv duols provlng Kenyon c lzensh p ol the l me ol
lhe removol The Depcrrlrnent of lmmrgroiror'r olleged thot lhe sord rndrvrduols hod forled
1o co-operole wth 1ne orre5lrng ogency Therefore occordng lo lhe Deportn]en1 no
Kenyon w05 deporled

The Comm ttee however recerved credrble ev dence ol the Iendliron of ot leost l9
tr'enyonr lo [1]']rop o Somolro ond Guonlonomo Boy Cub,l Fllghl mon tesls ovolled 1o

lhe Conlnrllee sho\r lnol rr Jonllory oncj Februory 2007 clrorlered plolres letl Norrobr
wrlh oboul 80 people on boord suspecled ot lnk5 w th Al-Qoedo to Sonrollo s coprlol
Mogod shu ond the town of Bqrdoo The llghls lefl ot nrght, ond the mqnrlesls oppeor 1o

hove de|berolely omrlled rmportonl delo ls

The terror suspecls were ollegedly rnlerrogoled by forergn securlly ogenls whrle n Kenyon
cuslody The Commritee recerved reports from the Musllm l-lumon Rlghis Forum (MHRF),

lhol !he fo,ergn ogenl5 hod dt,ec1 occess lo lhe pn5oners

The reporl crler lhe cose ol one delo nee, Amrr Molrorned, who wos ioken oul ol hts

ce lol the K leleshwo Po ce Stolron by Amelcon oqenls n o US Ieg 5lered molol veh cle
ond loken 1o o locol holel lor inlertogot on MHRF w lnessed h m be ng brought bock lo
Krleleshwo fronr oJ.re,nle(cgolron se5sron or, Februory 5 2OAl, n o US Embossy vehrcle
regrslrolron ntrrnber z9 CD 389K The delornee conllrn]ed lo 1ne MHRF lhol he wos
olerrogoied L,y FBI ogenls ond ques1loned oboul llnks to Al-Quedo trornng mrllory
comps n Mogod shu Anolher delornee Mohommod Ezouek told MHRF ihol l're hos been
nlerrogcled by Br I tn rllellrgence ogenii ol lhe Krleleshwq Pclce Slotro. be,ween lhe 3'
orrd 5 cfrebruory 200/

MHRF olso reporled thol dunng o foclf nd ng mr5ston 10 Ktungo, LorIlu Dtstflcl, the te5tdenl5
of lhe oreo reporled 5eerng foregn secuniy personnel logelher wtlh Kenyon secunly
forces n lhe lrunl lor people flee ng lrorn Sornolro llghl ng seekrng Ieluge rn (enyo

A Kenyon crtzen Abdulmolk Mohomed. suspecied ol berng nvolved rn lhe bombrng
of Porod15e l-lole rn Momboso wos orresled n Kenyo ond rendered lo lore gn ogenls
rn Guontonornc Boy Cubo of ler be ng held rn Momboso cnd Nolrob, rn Polrce cuslody
for one nronlh The MHRt reporl quoles o slolemenl releosed by lhe US Deportmenl of
Deler'rse on Morch 26' 2005, rnd coi ng thol Abduln'tohk hod odmrlled hl5 rnvolvemenl
rn ierror s1 oilqcks rn l"lonrboso n 2002 ond the LlS Embossy bonrbrngs tn 1998

AccordrnE 1o lhe MFIRF lhe rend I or15 were conducled rn on rnllumone monneT, w lh
coplrves blrndlolded, feel 5hockled ond hondcuffed to iher bock One suspecl who
oppeored belore the Cornmrllee Folmo Ahn)ed Chonde o Tonzonro no|onolrnorrred to
o Kenyo. nofloi3d lrer ordeol cs she ond her husoond So|m Awodh Solm v/ere fleerng
lronl Sonro o She sloled 05 follows

"li wos so ch ly ond drrzz lng We were bundled lnlo prck-ups ond drlven 10 lhe runwoy
sow ver/ mony people Incl.Jorng wcmen kneelng lhe lody co led Tuwer Komllyo wos

s llrng down cry ng The men wete b|ndlolded ond nod lhe r honds hondcufled behrnd
lherr bocks ond lhe r teel were cho ned I wo5 led io lhe group of women orrd ordered
10 kneel lhere too An ornred mon come 1o me ond pulled down my ve I lo cover my
foce Some of lne deloLnees were cryrng loudly lhe nren hod biock hoods coverrng therr

heoos we sloye3 kneelng llrere for qurle somei me lrll our knees oched We \,./ere loken
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up 1o lhe plone, 5lrll bl ndfclded I coulJ hovrever ree ,hrouqh mv ve los t wc5 of o Ioht
molefiol l wos very scorv cold ond wei

Fqimo s slolemenl conllrms ihe reporl by MHRF thot her husbond, So m Awodh So m o
Kenyon wos removed lrom Kenyo lo Elhropto where he ts sttll be ng held

The Commrltee recerved reporls lhot on 31 Morch 2007 heovrly ormed polcemen
cordoned olf o whole resrden ol oreo ot Kongoweo Momboso, oncl horossed everyone
In srllhl os lhey sought te(or susOecis Afler lhe or.leol ihe AIPU or.esfed lwo people oncl
lolcr re eosed lhen] wrlhoul ony chorge5

Slll on ihe heovV hOnded.reSS Orlhe rn I lhC C(-]lr'tm llee re.,e \ed l!rther rcpo.is llrol orr
lhe nghl of 24 and25' Apri 2aA7 hec! y orn]ed hooded ATPU personnet corlred out
o 5rmrlor rord rn ihe Gurq/o srec ol Momboso Agorn lhey cordoned off lhe oreo ond
b ocked ofl lhe odlocenl .lomo Kenyollo Hrghwoy ond proceeded lo breok dcors to oll
ihe homes ond porodeci cll resrdenls rnclJdrng chrldre. cncj ihe e Ce.ly r^ lhe rorn oi 30m
l1 wcs olleged lhot the Pol ce ronsockeC theI hornes ond 'oo( cw3y volucbler ond co5h
c(esled I I re5 denls oul cf whom l0 were lole' releosed wrlhouJ ony chorges wt"rle
one wo5 deporled lo lhe Conrcros Ihe5e ro C5 cc1 erj bV ATPL ho/e o-aen o cornmon
oc c urrenc e omc.lg the Mu1hms

The Co..nrllee olso heord Jronr Noor Shetkh Hosson o kenyon c I zen who wos logelher
wrlh llve olherg orresled In L bot o lown on lhe Kenyo-Somol border on 6- Jo.rroty, 2OOl
ond loler tronslerred lc Longolo polce Stol on n ltorfobt where he wos held rn sollory
conflnement for 25 doys He wos den ed occess to o owyer ond lomtly members ond
could nol moke ony phone coll He nlormed lhe Cornm ttee he wqs physrcolly ond
menlolly lorlured ond questtoned obout l.ks lo ihe lerrol5t orgontzolons

Th s cose of Noor Sherkh Hosson seems 1o reveol o gr m prciure of the traolmenl ol those
whrle rn Po|ce custody

As of iodoy noneoftheorresi5hoveyeldecjcnyproseclrtonlorcr..esConnecieCjwllh
lerrollsm Some of lhose orresled were loler releosed \../ lloui ony chorges whereos o,hers
we,e proseculed lor mrnor mm groiron cllence5 o^d daooried

Ihe rendrl On of the lerror 5uspects rs rllegolunder the l.envon ConSr r,JT,On Ond lnternol,on.tl
Lov/ beccuse rt drgregords oll judtcrol ond oonrrnrglro, ve Drocesses

Uo!1 Kenyon vrc,rnts ol re.drl on were orreslecJ ond I legoly oelo ned wh le olhers were
obducled ond dened legol represenioton ll olso vlctoles o nLmber of olher hunron
r ohl5 soiegr.lords for nstonce vtclrms cf rendrl on hove no opOorl ln ly to cnollenge iirerr
deienl on or lhe orbllrory dect5lon lc ironsler ihern to onolher ccuniry

Ih2 Kenyon secUr ty ogenls hove co.rinJecl 1o .lcfCnd thentselves w il.r regorcls lo lhe
ren.irt on bv sloirng thol ih05e rendered 1o fore gn counlr es ore nol Kenyons nternoitonol
humon nghls ow, however does nol perm t counires lo dscrmnole beiween cri zens
and non-crlrzens w th regords lo lorr lao oncl clue process ,, The tocl ihoi o person s nol
o Kenyon Ciiizen should nol be used os on excuse lo undernrrne lherr nlernotlorroiy
recoOr'rzed nghis The Commrttee e5loblshed thol qt eosl t9 of those rendered by lhe
seculliy ogenis io forergn count es ore rndeecl Kenyon5 09 !hown n tob e 2 below -

i i t'lljr, I
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Toble 2: List ol Persons Removed From Kenyo

Kenyo rs porly io lne lnleinol cnol Covenonl on C v I ond Po|1rcol RLghls) {ICCPR). wh ch
under A'r cle 2l ll provLoes Iho'

'Eoch Slcle Po'Jy lo the presenl Covenonl underlokes lo respecl ond en5ure lo oll
rndrvrduolg w lhrn Lls iernlory ond sublecl lo rls lulsdrclron lho I lhe r nghls ore recogn zed Ln

lhe presenl Covenonl, wrlhoul drslLnclron ol ony ktnd such os roce colour sex longuoge,
re g on, polrtrcol or olher oprlron no|onol or soclol or g n properly, brrth or olher slolus '

Under lnlernotronol low o slole 5 deemed to hove lulsdLclron over olL ndlvLduol! wllh n
ls lerr lory under orlrcle 2(l ) of lhe Covenonl Trlerelore lhe meosule loken by lorergr]

ogenls ort Kenyon sorl doe5 corlstlule o vrolol on by Kenyo of ts oblgollon under ltle
Covenonl

Grven Kenyo 5 erperrence wLll) the posl lerror tl5 ollocks ond lfre conlenrporory globql
threol of lerrorrsm rl rs nol surprrs ng thoi the Kenyo Governmenl desrles relr builon o90 nsl

those su5pecled lo hove Lnks w ir\ lellor 5t orgon zol ons

NO NAME P I-AC E DATE

Aden
Abdu oh

Sherkh Elh op o 20 0r 07

2 So dl Shrf o Elh opro 20 0t 07

3 Solom Ngomo Elhropro 20 0t 07

4 Boshrr Hussern Chrrog Mohomn'led Soder Elh op o 27 A\ 07

5 So d Homrs Mohomed E I h ropro 27 0) 07

6 Swoleh A iunzo E thropro 27 0\ A7

7 Hcsscn Sl-robon Mwozu'ne Elh opro 27 A) 07

8 Hussern A rSord Elh opro 2A Ol 07

9 Ts.rmo Sclomon Adorr- Av o E I hroprc 27 0t a7

r0 Abdi Muhommed Abd,lloh, E I h,oPro 27 0t a7

ll So rm Awodh Sohm Elh opro 27 a) A7

\2 Abdulroshrd Mohomed E I h ropro 27 0) C7

l3 Kosrm M,Jso MworuSr
(brotherlo I 4 below)

Ethropra r0 02 07

\4 AI Mu5o Mworus E lh Lopro r0 02 07

t5 Abdo lot'r Ho|fon Tondwe Ethropro r0 02 07

t6 NosrL-J Tuko Elh opro

\7 Molrommed Sord Mohomed E lh ropro

r8 Mohomed A bdu mol k GLJonianomc
Boy Cubo

19 Soqoowr DIn Wohob Elh opro
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Flowever, os o Commitlee we believe ihe Governmenl should nol blur lhe line between
liberty, the protection of humon righls ond securily. The rendilions ore wrong, unjusl. illegol
ond would most likely be counier-produc live on the wor ogolnsi lerrorism

3.5 Disregord of Hobeos Corpus Orders
The writ of hobeos corpus, os provided in lhe Kenyon Lows, is o judlciol remedy designed
io prolecl personol freedom or phyricol integrily ogoinsl orbilrory detentions. ll is o
judiciol decree ordering the oppropriote outhorities to bring belore o Judge. o deloinee
so thol the lowfulness of lhe delenllon moy be deiermined. ln oddilion. Article 9i4)
ol the ICCPR stotes " Anyone who is deprived his liberty by orresl or deleniion sholl be
entitled io loke proceeding before o Courl, in order lhot lhe court moy decide without
deloy on the lowlulness of his delenlion ond order his releose il the detention is unlowful '

Hobeos corpus perlorms o vllol role in ensuring ihol o per5on s lile ond physicol integrily
ore respecled. in preventing his disoppeoronce or keeping his whereobouts secrel ond
ln protecling him ogoinsi lorture or olher cruel, inhumone. or degroding punishment or
lreolment

Muslim Humon Righls Forum {MHRF) reporled lo lhe Committee thot il hod flted 34 nobeos
corpus opplicotions ol the High Courl in Noirobi, whlle s x olher opplicollonr were filed in
Momboso. Despile ihe High Couri hov ng gronled the orders in oll the Coses. the Stote
de,led ihe orderg. ond only releosed lwo. while rest were rendered lo lorelgn jurirdictions.

3.6 Viololion of lhe Vienno Convenlion on Consulor
Relolions

The Commitlee heord ihol most of lhe noft-Kenyon Muslims ierror suspeclr oflesled by
the ATPU were denied occess lo consulor officiol5 ol lheir Embossies here in Kenyo. This is

in viololion ol lhe Vienno Convenlion on Consulor Relolions. which Kenyo is porly 10 ond
bound 10 inform ony forelgn notionol detoined in Kenyo wi,hout deloy to seek consutor
ossislonce. Moreover. lhe Kenyo Governmeni's obilily lo proteci ls cilizeng obrood con
be enhonced or jeopordlzed by ils record of comolionce with the Vienno Convenlion.

3.7 Anli - Terrorism Leglslolion
Unlike mony other Sfotes, Kenyo hos nol yel enocled o specillc onii-terrorism legislolion.
even though lhen Foreign Minisier inlroduced the foiled controversiol Suppressjon
ol fefiotism 8il/ to Porliomenl in June 2003. Despite the obsence ol specillc leglslotion,
the Anli-ferrorism Police Unit (ATPU) wos estoblished os o division of lhe Kenyo potice in
Februory 2003. while the precise role of lhe AIpU is not cleorly defined - due to the tock
of d-allnition of the term 'onli-lerrorism" - il oppeors lo corry oul speciflc invesiigolions ond
orresls reloled io ierrorism, conducl speciolisi operoiions (somelimes joining up wilh olher
units ol lhe force to do so) ond ploys o mojor role in lhe inferrogotion ol terror 5uspects.

The Bill come under slrong crillcism for iis polentiol lo violote Con!litulionol ond humon
rights os well os lhe poteniiol 10 be used lo silence polilicol opinion, discriminolion ogoinsl
morginolized groups ond curloiling lreedom of expression. Among ihe moin public
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concerns were thql lhe proposed definrtron ol lerronsm wo5 exlrentely wtde ond lhus,

co!ld ollow PoLrce lo corry oul orbfrory orresls ond nvestLgolon5 under the guse of
ocirng under the new low

ACdrlronolly o ronge oJ m nor cTrnr no o,iences would be closs lled os lerror si oclr The

Brll ol5o reversed the prelumptron of rnnocence lol exomple requrrrng onyone 5utpecled
of horbor I]g o te(oflsl lo prove lney ore no1 lh,Js slrllt ng lhe burden of proof Ago n
lh s would lrove o owed Polce w de d sclelton 1o orbtlror ly ollesi onyone, needlng llll|e
evtdence 1o prove susprcron AL5o proposed were prov stons lhol ollow ofncers obove lhe
ronk ol ln5peclor lo hold suspecl5 nccmmunrc\]do for L.lp lo 36 hours

Ths conlrovened lhe constriulon whch prolecls iundomenlol hunron nghls ncludlng
ihe fighl 1o oppeor before o courl wrlhrn 24 llours ond l)re Irghl 1o legol represe|rlqtron
Desp 1e lhe conlTover5,ol provrsron! ol lhe 5uppression al Ieffo stl18r// nol be ng n lolce
humon (gllls oclrvr5l! n Kenyo clorm thoi lhe APIU oflen ocls os rI rl wefe empowered by
5rrTrlor low oc I ng under rules oi rls own tirol ollows f or drsregord ol f urldolrlenlol humon
rlg hts

Srnce lhe estoblshmenl ol lhe ATPU n 2003, lhere hove been mony complornls wrlh
respecl 1o ls use ol un\erriten powers lo drscr mtnole ond lorgel Musllms wllh horossmenl
orresls ond delenl ons

,1.1 I



CHAPTER FOUR

4.0 THEMATIC ISSUES, FINDINGS AND ANALYSIS

4.1 Educotion

4.1 .l Bockground

Formol educol on rn Kenyo begon wrth the comtng oi Chfis|on mrsslonor es, who
eslobhshed mrssrons lrom lhe coo5l lo lhe hnterond However n the predomnonlly
Mus rm oreos of !he counlry porl culorly lhe coo5l ond norlhe'n Kenyo formol educolron
wcs niroduced.nuch loler Th5 rs cecouse lhe colcnrol Gcve,nmeni delegoled the
provrs on ol educol on to lhe mtsslonor es The l,lus|m ccmm.ln ty drd not loke the I
chrldren lo School for feor of berng converled 1o Chr \ironriv stnce 15lom hod b,y th s trme
lolen rooi nlheseoreos As oresLrl, lhe Muslm comnrunrly logged bchnd rn educolon
hence the drspor ty rn e.lucoiron slondords

4.1.2 Findings on Educolion

ln ihe course of rls work, ihe Comm ss on rece ved o number cf Educoi on reloied rssues
ond complornis Some ol lhe5e were ro sed n publ c heo(ng5 wn le olhers were presenlecj
to the Comm ltee rn the f ornr of memorondo

The commrss on heord lhol lhere wos poor rmplemeniotron of lslom c Re g ous Educoiron
(lRE) rn ihe School syllobr Mony presenlers Ind!coled thqt whrle the M,n15try of Educolon
hod on opproved po 1cy of the ieochrng of IRE cnd Chnst on Re rO ous Educot on (CRE)
cs e/omr.oble sUblecis ol bolh ofi.nory ond SeCono.ry levels ,i hoci [u]leo 1o lro n and
po!i cn oCeq!cle .umber o{ IRE Teocner Thr\ omrss on hos 'e5,.jlt-od rn Muslm sludenlt
oerng lorced lo study CRE ihe shorloge of lRE Ieocher5 n the Schools wos conlrmed by
M nrslry of EduCofron olfrc ols

Anoiher rssue pre5ented 1o lhe Comm ss on relotes lc lhe freedom of worsh p tn Schools
on.l nsirlulrons of hrgher leorntng Mony presenters rloied thol Musl m (lurlenl5 were den ed
lhe rChl ioholdproyers n some Schoo s wh le others werg den ed on oppropr ole room for
proy.r whrle oihers were OUn thed fcr erercrsrrrg the,r f.eedcm n cth€r SchOc s Mu5lnrs
sludenls we/e forced lo otlenC Chnsfron orove.s lerv.es

When lhese rssues were ro 5cd 01 lhe meelnq w lh the M n slry of Edtrcol on offic o s lhey
nlormed lhe Commtrsron ihoi o M n sleno crrcu or hod olreody beeI] rs5ued io ojl School
odm n sirollons, siopp ng lhe procttce An e\omple wos cried by ihe oftcrols wherc q
School rn Norvosho hod beeo rnslrucled by ihe Mrnrslry lo ossrgn o spectfic room for proyers
The olf cro15 olso ndrcoled thoi on oddrl onol c rculor would be j5sued lo grve drrecltons
on rrll ospects reloleo lo Orolect ng Jhe '!ghl/ireedonr oi worsh p for oll sludenls rnClud ng
Musl m s ludenls

ilttN{)t(tt
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The Comqrs5 on recervecj o 5errous complornl lrom lhe Mu5[m communrly on lhe
Kenyotlo,JntvetgLlv odmrnrstroiron 5 nlenlron lo denlo|5h c Mo5qJe under conSlruc|on
The Comrn llee vrsrled 1ne Un versrly ond n5pecled if'e srle rn llre compony oi lhe Ch el
Kodhr of lhe Republc of Kenyo ond lhe ollecled por|es Atter consullolon5 wrlh lhe
porl es ond on odvrce ol the Chrel Kodh lhe Commrssron drrecled the Unrve15 ly to ollow
lhe con'rplet on ol lhe consirucl on of the Mosque w thoul lurlher deloy

A reloted rssue where Musl m studenls were rtol ollowed lo weor IslomLc qllrre n porltculor
lhe h/lob lor grrl5 v/os rcrsed rn mony of lhe publlc heonngs

The oftlc ol5 oJ lhe M nrslry oi Educolron rnfornled the Coml]rslon lhol Muslm sludenls hove
o rlght lo weor lhe r lslomrc ollrre rn 5chools n lne w ih ihe M nrsiry's polcy on lhe lreedom
ol worshrp Ihey underlook 1o oddre5s on/ nc dences rnconsrstenl w lh lhe poLcy

The tssue of drverson Moroccon Covernment scholorshps nlended to benefi1 Mustm
sludents wcs reporled to lhe Comnrssron by o Mushm NGO There were complornls oboul
olher Governnreni scholorshrps ond ollocollon oI bursones lo Mu5ltm sludenls These

n)oflers were loken up wllh lhe Mrn slry olf croh by lhe Conlmrsston

The Commrssron wos rniormed Jhol educot onol rn5lrlulron5 ollgrnolly butll ond monoged
by Muslms hove qrod!olly been loken over by the Mrnrslry of Educolron ond olher FBOs

wthout due consultolons wth the ofiecled gortres The exomples were cled ol Mlnr
Pr nrory ond Mumbr G rls Secondory Schools rn Murong o, Klsr DEB School Kololen Ptmory
School Krsunrrr Nyer DEB School lust lo nrenlron o [ev/

Addrlto nolly ihe Coll]mrl'ee wos rnlornted lnol Musl|m orgon zo i ons hod been de[berolely
ond sys1en'rolLCo ly locked cul of 5ponsor,ng educol onol nsl lulLons

Ti\e Cornmrss on wos o15o niormed o1 the pub|c lreonngs lhol bolh Coosl ond Norlh
Eoslern Provrnces uo|ke nlosl provrnces do nol hove odequole educol onolfoc [1tes ond
n01 onol School5 Th I hos negotrvely olfecled lhe quo|1y ond slondords of educollon rn

oreos nhob led bY ML-]sllm5

At lhe publc heorLngs the Commlss on receLved complo nls ol unjultrlled de oys ond
den ols oy tne Governmenl lo conler un versrly slqlus on Momboso lrlom c Unrversrly ond
lhe IhrKo rlomrc College The Cornnrrtsron olso heord lhol Norlh Eoslern ProvLnce does
nol hove o unrver5ly

A presenlot on wos n]ode 10 ll-re Comnr ssron on the need lol ollrmoltve ocl on for
odmlssron lo rnstrlulrons ol hLqher eornrng f or students fronr Iuorgrnolzed Musllm oreos

4.2 Cilizenship ond Regislrolion of Persons

4.2.1 lnlroduction: Cllizenshlp in Kenyo

Crl zensh p In Kenvo s conferred Ln occordonce wrlh the prov Srons of lhe corlslrlulrorl
ond olher relevon' stolules The Kenyon consilulron pro!Ldes lor ocqutsrl or-t ol crt zenshrp

lhroLrgh the follow ng woys '
I By Erlh
2 By Descenl
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By Regrsl'oi o.
By l.JolurOlLrolron

Rerlrslrol on of persons rn Kenyc doies Oock io l9l 5 when lhi. colcnrol Governmenl
en()cled lhe Not ve Reg s'r,lIo.t Oro ^oace whose oblecltve then wos lo s!loerv se ono
conlrol the recru lnrenl ot mole Afnco.s nlo colonrol lob'our Currenily under Cop 107 of
lhe lows of Kenyo ri rs mondolo.y f or every Kenyon oltorn ng the oge oi l8 veors lo regrs,er
on.J be ssued w lh a Nol onol ldenlriy Corcl (D)

3

4
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ForlurC lc) reg:,ler wrlhrn 90 rlcls cr.er Ottsrqrng lne oge of l8 /cCr\ aOnSlrlLle5 o Cr,mr.O
offence under lhe Acl

4.2.2 Relevonce ol ldentity Cords in Kenyo

The ldentrly Cord hos o crucrol |nk lo crlrzenshrp ond nol ono|lly rn Kenvo ond rs o1 lhe
core of determrnrng lhe extenl 10 wh ch on nd vrduol enloys hrs/her fundomenlol nghts
ond lreedoms wrlh n oUr border5

Whrle lhe humon fighis fronlework g.,oronlees perrons lhe rohj lo o nolronol tv lhe
longLJoge of Kenyo s domeslrc ow srrgqesls lhol for one io en,oy ihe figh1r ond freedoms
of c lrzen5hrp he or she m,l5t rcgrsler ond be s5ued v/ lh o nolronol ldenj iy Corcj S nce
on deiily Cord hoi oilo ne.l !!ch o. rrpo.iont rolc I shou d be ssr ed o5 n1oler otr,ght
lor ol Kgnyons Con5eqlenlly lcck cl or den ol of cn lD nrpler cjenro ot lhe llonls o.d
freedoms occorded lo c lrzcns os oeto ed below

4.2.3 Violollon of the rlght lo cillzenship

Oiten irn'res on ldenl 1y CorC hos been used lo prove cttlzenshrp n Kenyo Ihe lock of on
denirly Cord to el0rble pertons resulls n |rnried enloynrpnl of rghls oi c lrzen5

I Dlscrimrnolion ln porlicipohng in poltltcol proceises l. Kenyc one necds o noironol
lde.l 1y Cord n order ic reg srer os o Jcrer ond lo exerc:e ihe r,ghi ro vole

2 lmpedes lh€ keedom ol movemenl. ln cerlo n c rcumsionces oersons ,rtlhout
ldenIty Cords ore noi ollowed to move freely w lh n jhetr counlry Sonre expeflence
PoTrce horosrnenl when they fo!l lo produce on ldentrty Ccrd whrle l.ovelng Ihe
lreedom oi mo,/emenl s cUrlorled o 5o becouse one requ res o noironCtl lD In order lo
oblorn o Possporl ond other necessory trovel docr menls

3 Denlol of the righl to own ptopedy n other c rcum5lor.rce5 a pprson hos to OroducA
on lCenl ly Cord rn orde, ironsier cr c trChcse prooerly F,jriher r. orCer io en_ooge rrr

norrrol Dus ne55 
'ronsocion 

e g n ooenrng c ttonl occorrnl .Jne r9!l! ret on idenltl\,
Cord

Denlol o, the rlghl lo qcces3 boslc soctol servlces Lock ol on lder.rrriy Cord moy
meon rnobtll,v lo occess odmssr,-n ,o co eges ond,rnver5 lres .Jcqr,re o drvre
llcen5e occe55 bOnkag Servtces enler Governn'tenl buldtng5 ond obton Servrce5
from Governnrenl oilces e1C ln s luolrons of emerCency re ref workers motnly n ofi.l
oreos rely on ldenitly Cords os o fo.m of dent llcolton

A
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Denrol ol lhe flghl lo seek ond obloin employmenl Mony employers often demond
on D cord wrlhoul wnlch rl rs exlremely drlllcull lo occess employmenl opporlun t es

Vrololion of the right to morry ond lound o fqmlly Under exrstrng slolutory lows
regulol ng morr oges one musl suomrl prool of odull oge-on lD cord ior purpo5es ol
reg si,oiron ol ltre morr o9e unron

4.2.4 tindings on Citizenship ond Regislrotion ol Pelsons

Speclol Coses

ll wos broughl 1o lhe ottenl on oi lhe Commrssron thol lhere ore sloleless persons oi Atlcon
ong n, e g llre N\.rb ons Mokonde wochongomwe, Woshflclzr ond othel elhr]tc groups
from Eorl Afr co whose rssues hove noi been re!olved desp te there berng o conslrlut onol
grovr!'on cn lle]f r ghl lo opply lor (enyon crl,zenshrp

Processing of Possports ond Notionol ldentity Cords

Nlus fir oppllconl5 ore be I1g d,scflmrnoled ogoLnsl \&hen opply ng for
Possporls ond lDs by berng o5ked to produce oddrlonol documenls ond/
or requ remenls wir ch ore nol dernonded trorn olher opplconts

MLlslrr appllcor,1s are requ red lo go lhrough velirng processes bolh ol
lhe ocol ievels ond nolronol eve s Desp le lhr5 ngorous process of vell ng,
opplconls ore flol quoronteed ssuonce of tlte docuntenls

The ilnd ngs n lhe NEP were thol opp|conls worl for long pelods ofier
berng rssr.red wrlh lhe wor|ng cord ((usug) Thrs srluo|on hos pul them rn o
vulnerab e posrlron w th the secunly ogenfs \/ho frequenlly hoross lhem for
ock of ldenl ty Cards The secur ly ogenls do not seern to recognrze lhe
woLl ng cord os on Ldenif coiron docun)en1

ine p!rb Lc olso decr eo the rnnLrmon ond degroorng lrealmenl ov 5ecurrly
oge.lls dufing ihe r operolrons ThLs wos trghlrghled lo lhe Comnl 5s on ln

NEF v/here lhere ore bofl er checks ot vonous po nls ond lhe mosl noloflous
rs ihe Tono Rrver Br clge borler checkpornl on lhe Norrob /Goflsso Rood
ll wos olleged lhol a1 ihrs pcrnl lhe pub c llovellng Irom lhe border of
Kenyc/Somo[o ond from w ihrn lhe ProvLnce rn publrc lronsporl (mosly
buses) ore usuol y asked lo o|ghl lrom lhe bus ond hoLd lherr lDs n srngle file
os lhey re-enler the bus ln the process lhe Po|ce hoross ond monhondle
them wrlhoul due regard lo lherr conshlulrono fighls

Discrlmlnotion rn lhe lssuonce ol Possporls ln oll lhe ProvLncrol heortngs
lhe Conrmrsgron wos lold of d 5cr mrnolron rn lhe ssuonce of Possporls
w th n'rony reporlrng of unlr.]slrf ed denrol of lhe doculnenl The publlc
conrplorned lncl Mu5 rrns ore velled for Possporls rn o seporole ond
dtscl rnoto.y rnonner fronr olher Ken)'ons o focl whtch wos conflrmed
oy lhe Cornm ssLon dunng rls vrsrl 10 ihe Deporlmenl of lmmlgrol on Heqd
Office The pub,l c olso complorned lhot dunng Ho, feslrvrires, Muslms ore

2
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rssued wrlh Possports lhol ore restr cted lor use only n Soudt Arobro ond
volrd for One yeor

6

7

Vetlng lrocess there rvos Orove Co.:ern Cve. lhe vel'ng prccess In
ssuonce of bolh the D cno Posspcr.l The Com..rss on heord lhol lhe
process Of veil ng rS nOl C eor lo members Of ihe pr b lC ond ti S Opporenl
thoi lhe M nrslry does nol hove cleor potcy gudernes on lhe rssue The
veltrng for lDs ts done ol lhe locol level

Ihe Composltlon ot lhe Vettlng Commltlees tt wos cornted oul os o
prob en1, espec ol)' ol lhe Heodquorler level where the opp conl rs nol
kncwn lo lhe vellna Co.nm qsron qnd ts u.JLSt,llobly ond unfcrrly denred
reo,sirolrcn For Pot5porl apo tcot o15 lt,etc: wa\ on l55Lre .crsed c5 lo why
Musl "nS ore ve'led seDo,cre y from olher crlrlen5 Th s s oi odm n 5lroi ve
OrOCiCe vrh Ch r.e mrrIo'Cl On DeOO'ln-renl oam 1le.j

Corrupllon The nc dence of corrupiron wos hrgh tohled os o molor
mped menl to ocqu s lon of lDs and Possporls Thts 15 even compounded
by the e\ stence of brokers who operole ll] cohools w lh pub tc servonls
lo fruslrole unsuspecInet opplconts Ths sriuoIon hos gtven room lo
unscrupulous deorngs n whch foregners ocqtrre (enyon documenls
orovded they con ooy 'under lhe loble', lhLs deny net .ncny de5ervng
Kenyons lhe,r figh1s Thrs h05 ceen ror.po.l especrcltv ol lhe ref(rgee conros
rn lhe Norlh Eosrern prov nce where Somoll refueees ore o rnolonly

Horossmenl The pub c comp o ned thoi Kenyon Muslrms ore horossed
when enierrng lhe counlry oi vorious border enlry po nts

Resltlctlon ol movemenl: The pub c Comp o ned thoi res denis of the NEP
fee rsololeci from lhe fesf of lhe counlry ond ore lreojed I'ke foretgners'
n il.e,r cwn CoUnlry There wos o SpeC f C cor-lOlo nl lho, reS deniS neor
reluqee co']1ps ore re5lr ajled n lhetr n_o,/e,nenl

llrth ond Deoth Cerliflcole3 tn generot ,here w,e.e few co'].rOto nls on
brrl']s ond deoihs reg slroiron The ccmp o nl5 v/ere rhoi o.e s ,eqL reci
io produce documer'lts ol hrs/her grondporenls to n,ove he rs mok ng o
,clenurne opp rcoircn

Dlscrellonory powers The Comm ssron founcl lhol ihe regtslrot on ond
rmmrgrolron offrcers hove 055Umed wjde ciscrel onory powers wh Ch
they grossiy Obuse esoecrq iy where the low does not expressly Orov de
drreclcn The olfcers olso loke odvcntoge of oppl co.1 s rgnorcnce of
lhe procedure

Decenlrolizqlion The Comm Ssron esiobhshed lhot lhe Deportment ol
lmmrorolron rs hrqhlv cenir. rzed w th onl,/ ihre-o possporl ,ssurng of fices
counlry w cle No rob l,lomboso ond K sun, rr

Compulerlzotlon: The Commrssron o so f o _rnd thoi the Deporlment oi
mrrgrol on operoles o. monuo sysJems whrch ore s ow ond prone lo
obuse ond f.oud
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Cose lqlv releronl lo lhrs rs5ue con be sun',mor'zed os lollowt

4.3 Lond lssues

4.3.1 The Hislory of tond Lows in Kenyo

Belore lhe comrng ol forergn powers, oll commun 1re5 rn Kenyo were ouiono|itous ond hod
nlernol governrng orders depend ng on the elhrc'cullurol tiruclure of the vor ous groups
As soon os the Br115h rulels eslobhshed lhemselve5 n Kenyo mony of those ndependent
rlTUClures were cj smonlled ond reploced w th olen syslen'15

The scromble fol Afnco n the losl quorler ol lhe l9' century ot tl'e Ber|n Conlerence
broughl defned ierrrlor es n A lrrco under vor ous Europeon Colonro IUle

The Br 1,5h legf n zed lher orblrory colonrzolon llrsl ihrough lhe decloroion of
prolecloroie ' ond loler colony lhe Leg tlol ve Councrl wo5 f ounded tn 1905 lo provtde

lhe Bll sh (ulers ond selllef5 w lh o plolform lo n'roke lqw5 lo lurlher leg lrmrze lherr Iule
over Kenyo

Loss of lond, ond forced lobour for Europeon setllers or'rd lhe bleok oul of llrslond second
world wo15 po t cclly sens t zed Air cons 1o f orceful y drve owoy the un nvrled colontollsls
t-lnder Jhe comoufloge of 5oc ol ond welfore o5socrol ons Aiflcon eoders plonled lhe
5eed ol nollonolsm ond polrrolsm Loler lhe ormed uprsLng ogornst lhe rulers ond lherr
colloborolors forced lhe Brrlrsh to negotcle the rndepeodence ol Kenyo

Thrs lecj lo lhe Loncosler HoLrse Consliuion collierence rn I960-63 where lhe
rndependence ol Kenyo wos oqreed Kenyo become on ndeoendenl slole n 1963 ond
o republrc n 1964 lhrough the new conslrlul onol process The conslltLlt on tncorporoled
lhe ex slrng lond low, wrlh m r'ror chonges The Br I sh consl lullonol legocy hounled ond
conl nues lo hoirnt Kenyo

ln Kenyo lhe colonlol objecl ve wos ochteved through o plethoro ollegrslollon beg nntnq
wrlh lhe i90l Eost Aincon C)rder whrch denned oll olrd n Kenyo 1o be rnvesled rn l-ler

Moleriy rhe Queen ol Englono

Ihe ocorporC)lLon ol Dnd lo!\,s rrrlc lfre rncependenl Kenyo con5lriulon hod lhe eflecl
ol perpeluolrng lhe r)eqLl 1re5 sullereo by ihe Ken/o s under colonrol Iule Tltese low5
omongrl olhers con be denlrled 05

I Crown Lond Ord nonce

2 (Nolrve Areos)Trusl Lond Ordrnonce rn Counc I 1939

3 Nolrve Loncs Trusi Ord nonce

ln the coss5 oi Ole Nlogo ogornsl A G lor ihe E A proleclorole {l9l4l wt]rch rs utuolly
relerreo lo os lhe McosoL Core dec ded lhol the Moosor could nol brrr'rg on ocl on

ogornsl lhe Proteclorole Governrnenl for breoch ol lfre 1904 ond l9l I so colled 'Moosor
Agreernenl5

The olher cose wos lhol of WoLno no ogarnsl Mur lo Wo lndongoro (1923) whrch sloled
lhol the ef lecl cf the Govellmenl Lond Acl ( ]915) wos lo moke oll AfrLcons rn i'enyo
Co ony lenonlr - ol. w I cf lhe Crown wrlh no ltghl n Lond cl oll
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The oJher event wos Kokomego Goldllcldr nc denl of 1933 lvherc- o porl on ol Kovrondc
reserve rn whrCh gOld hod been found wos exc sed bV GOvernmenl wrll'rOUl lond be ng
provrded elsewhere os wos requ rcd b! lhe Noltve Lond Trusi Acl

Thoi nc denl ond lhe lwo eorher coses coused uneose on,ong lhe Kenyo - Afficon\

As o drecl result of succes'lv-. rndependenl Kenyo Gove,nmen15 h.JVng chosen lo
Conirnue wrlh ihe rnequ toble lows 'he Mus tn'rs hove 5,Jfferea ond ,e o led drscr mrnotrons

4.3.2 Findings From The Heorings On Lond lssues

4.3.2.1 lhe Squotler Problem ond Urbon Musllm Setllemenl

Ihe Squolter problem oncj ihe l/usllnt ,lrbctl1 selllemeni o.e d recl consequences of the
colon ol lond po rcy qn.j low Ever srnce ll'te Supreme Courl declorc-d AJ.rcons o! Tenonts
oi Wrll of the Crown follow nq lhe pronT ulqot on of the Crown Loncls Ord nonce ol l9l5
lhe problem ol londlessness hos rrever reolly been fesolved The dt5po5sessron of mor'ry
Afncons of therr londs meoni ihol only o mossrve resetllemenlprogromme could provrde
o solulron to ihe prob ern of landlessness

The Colon ol pol cres ond lows fundomenlolly otfecied the lond rrghts ol cerloln
communrlres rncludrng lhe l.4us ms The decrston by successrve Governmenls lo cont nue
wrlh fhrs colonrol legoc,/ hos rneonl rlre rnlensrllcol on of lhe!p nrr]hlanr5 ,1vcr the yeors

Durng lhe heolng5 lhe Con]n]lllee fou.C lhe effec,ol lhese lows os nronrfesled r. the
cLr(e^l srtuotron where f,lusirn.s who occuped lo^cj fo, ihe losl hundred yecrs n urbon
cenlers hove ncl been r5sued !v lh trlle deeds Mony ol the i,,usl ms who were ollocoled
lond by lhe colonrol Governmeni conlrnUe lo hold Te.npororV OccUpoiron L censes (TOLs)

The followrng ore 5ome of lhe Musltm Jrbon selilements w thoul I lles

I Krbero Nub on V lloee,
2 Molengo ond Kor olor n l]orrobl,
3 A,4onyolto Arob ond Koio en
,l Mukendwo ond Klbos n Klsumu

5 Molengo rn llyel
6 Mlrnr rn Murongo,
7 Ntok ro n Meru

8 l.lublon Vr|looe n f s

9 Kcnrbr Sonro ond Bo.de.r ,n f,okuru
l0 Komcr Somoi rn :ldorel
I I NUbton selllemenl rn Eldor'ro Rovrne Ond (Orbotet D str Ctt eiC

Ihe Cooslol Lond Problem

The colon ol Governmenl rnlroduced o syslem whereby those clorm ng ownershrp r ghls
wrlhrn lhe Ien M e Coosiol Strtp cou d gei lrlles under the lond T es Ordrnonce Thrs
process gove UndUe odvonioge lo lhe few who were owore of the ofllce ol the Recorder
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of Trtles The mojorrly ol lhe locol rnhobLtonis ol lhe Coqsl were rgnorqnl of lhrs proced!re
Tl'rey could lherefore nol loy ony clorm of ownelshrp os envrsoged rn the Ordrnonce All

land nhobLled by them wo5 con5equenlly declored Crown Lond Such lond become Tr!sl
lond ol ndependence Mony people of Arob orgrn hod qcqurred Itles lo vost porcels of
lond w th n lhe Ten-Mrle Cooslol Strp To thrs day, lhey conllnue to collecl rent from the
locol rnhobrlonl5 There r5 lhus o iwrn problem of obsenlee londlordrsm ond londlessness
Dunng ihe cons|lulronolrefornr heor ngs conducted by the ConslLluion of Kenyo Revrew
Commrsston rl en'lerged lhol th 5 1w n probiem rs o deeply lell gr evonce by the locol

cooslol people Mony ol lhe people ore lechn colly sqLJotlers on lheir own lond

lond lllle5 hove been 5sLred lu people who ore nol ordrnqr ly re5roenl rn the ccoslo oreo

conirory lo the provr5rons ol llre con5irluion regord ng lhe pflvolrzolion ol Trusl lond

Ihe prevo I nq srluotLon r. lhe l0-.n le cooslol slrp rs lhol lond occup ed by lhe Lndrgenous

Kenyons s sl ll he d under communol cuslomory tenule os most ol the lond ho5 nol been
odlud coted hence lhere s polenIol lor lond grobbrng ond conllct5

Dur ng the heonng the Commrss on recerved o complornl f rom o lormer Kodhr of Momboso
who wos forcefu ly drsposseSSed of h s lond ond could no1 get ony oss slonce from the
relevonl oulhortres Thrs scenoflo rs o common occurrence rn the enlrre lo-nr le coosiol5llp

Ihe Nubion Queslion

The Nutlton Mu5lm cornmun ly moved ond seilled rn Kenyo from lhe Sudqn os porl of
Jhe Kings Afircon Rrie5 IY.AR) durng lhe Frrst World Wor They were moved ond seilled rn

lhe Krbero orec ol Nouobr by'he colonrol Governmenl Aflef lhe Second world Wor they
mooe demonos 1o. lond g ven the locl thqi lheir counlerporlS were berng sellled rn whot
becorre known or 1i,e Wh 1e r1 ghlonds' The NubLons hove lved rn Krbero 5rnce lhen lo
Ine presen I lrnre

There ore NLlbron generolon5 wlro kncw Keny(f, os lheLr only home However Governmenl
pol cy ho5 lreoled lhe Nubror'rs os second-closs cLtrzens espec olly regordrng the r r thls
to lhe lond lhey occupy They hove been denred T lle Deed5 to therr lond, yel other
communtl e5 who hove lnce moved rnlo the oreo hove ocqulred 111e5 As rndrcoled
obove, the NLlbron comn]unlly who hove olso sellled rn oiher regrons ol lhe country ore
n srmrlor Predrconten t

I The Con'nrrss on found lhol rn 1ne Governmenl urban developmenl PlonnLng
pohcy Nlosques cemelenes onC olher Musl m rnslrlulrons ore nol provrded
ior Irre Conrn)r1lee wo5 concerned lhal even ra predor| nont y Muslm oreos
lhe olfcol de!elopr'renl plons provrde lcr chu,cnes ond do nol provrde for
Mosques Co.,seqr.le,llly Mus rns hove no ollernolrve bul 1o purcho5e ond for
purposes of conslrucl on cno developmenl ot lhe r re|grous Inslllulrons

2 The Con]lr'r s5ror'r ,ecerved comp ornls lo lhe eliecl llrol iv1u5 rn chorrloble
rns|lulrons ond Mosques hove been poyrng lond renl ond roles, wrlhoul
enloyrng exempl on or wo ve'

3 The Commissron recerved comp o nls lhol lhe Wokf Commrsston hos nol
been rnonoged n o ironsporenl monner resullinq rn gross loss of revenue
to llre delnmenl of lhe beneflcror es Crlrc sm wos recerved of lhe monner

1t:



lPPtfl0l(t5

in which the Commissioners ore oppointed, ond o demond wos mode lhol
the Governmenl urgenlly reviews the Wokt Commissions Act {Cop 109).

The Commillee olso received comp oinls thol the entire NEP does noi hove o
lond registry reslricling the economic developmeni of lhe communily.

The Commiltee lound thot in Lomu districl. the indigenous people who setlled
in the disiricl in the l0'^ Century hove to dole nol been issued wilh Title Deeds

whereos receni orrivols hove received Tii e Deeds.

4.4 Adequote Represenlotion ond Effective Porticipotion in
Decision Moking Process

The Muslim populoiion. occording lo slotistics oc counis lor one third ol lhe tololpopulotion
in Kenyo. ldeolly on ihe bosis ol o foir ond equiloble represenloiion. the Muslims oughl lo
be oworded one lhird of oll the oppoinlments to public olfices. Despite this. there hove
been comploinls of discriminolion ond morginolizotion of Muslims both in politicol ond
odminirlrotive public oppoiniments.

The Commission engoged Muslim oudiences in vorlous towns ln lhe elghl provinces
ocross the counlry ond received submissions lrom individuols ond orgonizotlons on
issues ol concern lo the community. Feoluring promlnenlly in neorly oll the heorings
wos lhe cruciol comploinl regording inodequote represenlolion ond lock of efleclive
porlicipoiion by the cornmunily in Ccvernmenl instilutions ond ogencier. According
10 documenls presented lo lhe Commission on lhe issue ol under - represenlolion. lhe
Muslim leoders hove on numerous occosions foited il wilh relevotll Government orgons.

The under-represenlotion of Muslims in Governmenl hos profoundly impocled the
communily's involvement in decision moking processes. This in turn hos resulled in the
communily logging behind ln ollspheres of developmenl. They feeljusliiobly morginolized.
From lhe foregoing there is urgenl need for olflrmoiive octions in public oppoiniments ond
especiolly ol the decision moking level: Cobinel. Permonenl Secrelo.ies. Courl ol Appeol
Judges ond High Court Judges, Heods of Deporlmenls. Heods of Stote Corporotion.
Ambossodors ond oiher senior public oppoinimen,s.

The Commission olso lound inodequole representollon of Muslims in Governmenl
Commissions ond Commitiees. The Kenyo Low Reform Commission wos 5ingled oul os o
gloring exomple of o signiicont slolutory body wilhoui ony Musllm represenlolion boih
ol lhe Commissioners' level os well os lhe secretoriol. The following orgonizolions were
omong Governmenl bod es ciled os hoving inodequote Muslim represeniolion:-

l. Eost Africon Legislotive Assembty IEAIA)
2. Eleclorol Commission of Kenyo {ECK)
3. The Judiciory
4. NoiionolConsliluencyDevelopmentCommiltee
5, Nolionol Comrnission Agoinsl Drug Abuse (NACADA)
6. Kenyo Anli- Corruption Commission (KACC)
7. Kenyo Revenue Aulhorily (KRA)

The Commission found in oreos where Muslims ore o minoriiy lhol lhere wos no
representolion in lhe decision moking bodies ot the locol level These include, omongsi
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olhers -

I ConslrlLency Developnrenl Fund (CDF)

2 D slr cl Developmenl Cornm tlee (DDC)

3 D slr ci Educol on Boord (DEB)

4 Drstr cl Lond Control Boord

5 Bursory Conrmrllees
6 5choo Monoger,renl Comm llee
7 Schools Boord oI Governors

8 locol Aulhor lres

Ihe Comnlrss on wo5 rnlormed thol rn oreos whele Muslms ore o m notrty lhey ore
drsodvonloged n the recru lmenl rnlo the publc servrce, espec olly n the drscrplLned lorces

4.5 U nd er- Developme nl ond lnveslment

n neorly oll lne pLrb c heor ngs tl're Comnr,ss on held one of lhe mo51 crrtrcol rssues Iorsed
wos lhol of ,J.der-developnrenl ofld loc( of rncen|!e lor nve51men1 rn lhe[ oreot bolh
by ltte Governnrefl o|d lhe prvole 5eclor ll wos noled lhol mojorly of Musllms resrde n

the ord qnd 5enl or cl ond oreos whrclr cor'rslrlules more lllon 80 per cenl ol the counlry s

lond oreo

Thrs prevorlng ecanornrc sLt.lot on con be ollfibuled lo vor ou5 h slorrcol loctors lhrough
po cres of polll col exclus on ond morg nohzolron by lhe colonrol odmrnrstrolron ThLs rs

lurlher oggrovoled by lhe vololrle 5ecuniy srluolron wh ch oblorns lo-dole

Some of lhe so|lenl concerns ro sed n thrs regord were -

I lnsecurly
2 Poor phys co lnfrostruclure (roods, wotel eleclrrcrly telecommunrcolLon, otr

tronsporl)
3 Poor heo lh foc tres

4 Poor edu:olro.r lccrlrl es

5 lnodequole f ocd secunly

6 Lqc^ of ncsnl ves ior pr vole seclor rnveslmenl

7 Loc( ol T I e Deeds (as co olerol)

8 Lock of nrorkel for nrorn produce from the oreo (lvestock llshery mongrove,
mongoes)

9 Proh bil ve []leresl- oosed llnoncrol syslem

ihrs hq5 led io o srl.rolror rn wnrch rrore ilTon 6C oercerll ol rnhoorlonls ol the regron hve

n oblec I pov erly

ln lhe n'rds1 ol lhe h gh rncrdence ol poverty lres on mmense polenirolof nolurolresources
More than 70 percenl ot lhe nol onol hveslock populotron ond unexplo led commercrol
nrLnerol weollh ond lourLsm rn Kenyo ore lo be found tn lhe regton

Loslly on 'h s 5sue on oppeol wo5 mode 1o ihe Commrss orl lhol the Gor'ernnrenl
urgenily develops o Morshcr olcn lor llre oreo lo oodresS ih€' uncier.developrnenl rs5ue

ofo encouroge pr,vcle seclui nveS:menl lrl odd lon lhe Governn'enl Should provlde o
c()ncuc ve envrTor |ler'1oncj rncenl\e5 lol n/e51rnenl
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CHAPTER FIVE

5.0 RECOMMENDATIONS AND CONCLUSION

ll s commendoble ll-.ol lhe Governme.t hos underloke. w de relcr^.ts r. the DUb c
leclor whch hove emb,,cced the concepl of o hu.non rghts bcsed oporooch The
crlrzen hos o role lo ploy rn governonce ond developmenl ond lhe cr|zen con now
demond consirlulronol r ghls from the Governmenl Allrng from the pL,bl c heor ngs, lhe
CommrSSron del beroiecJ on the 155ues rl sed ond mokes lhe follow na reco.nmendo irons

5.I CITIZENSHIP AND REGISTARTION OF PERSONS

The Governr-nenl should ensure thoi our poro!ts borders atre 5ecured ond hove
I gh1 border poirclsto prevenl enlry of llego ,mn-rgrcnls Intc lhe coun,ry

The Gcvernmenl should fotl-l'ock the lormulojron of o con prehensrve po|Cy lo
oddrets lhe quesl on of cri ze.!hrp mm grolron oncJ regrstror on of persorrs Ihere
rs oiso on urgenl need for lhe revrew ol ol leg slol on offecl ng the some

The Governnrent should Intllole o process for lhe imriedrofe relurn of oll Kenyon
Musl m5 who w.jre rrnlowf ully removed io Fore On c oun ir es

Ihe Deporlmenl of lmnt grol on should sl cl v comply wtlh ihe prov srons of Sec
8(2) of the lnrm groiron Act . the deporiotrons ol persons ond musl sol sfy r'seli
beyond reosonoble doubl thot there ts ctedrble ev dence ihot ihe oerson be ng
deported sonon-Kenyon

The Governmenl should urgenlly drrecl ihe Mln slr) of Slate for -m groi on ond
RegrslrOlon Ol Perso.s lO elmnole Oll dsc,r.rnot,ve n:eosLres O.d proCl|Ce!
ogcrnsl Kenycn N,,urln s wrlh regard lo lhe s5,.ronces of lCe.l .y Cords posspo,is
ond Brrih Ceriri co les

The Governmenl 5lrould drrecl lhe M nrsky ol Stof e for lmmrgrol on oncj
Reg slroiron of Persons lo develop o secure worl ng cord for oppltconis of lDs
w ih the phoioqroph ond olher personol deio ls

D screlronory powerr of immrgrol on ond Reg rlrol on of persons ofllcers tn
ssuonce of Possoorls ond ldentrlv Ccrds ghould be cLlrlo e.j

The Specrol Desk for the 55uonce of Po5sporls f or Mtr5 rt.n! l.ovellng 1o lhe H,lll
should be Inslrtulronol sed o.d stengthened

The r55uoncet of Pos5pori5 lc Keayon Mu5lrnrs v/rt'r re5,,rcr or.\s cn lhe volCrly
penod ond clc5irno|on shou d be elnlncte.j

l0 The provrson ot Possporl servces should be decenlrolzed lo ncude ol
Provrnctol Heodquorle15
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l I Ihe Mrr'r51ry of Slote lor lmm gro on ond Regrslrol on of Persons should srmpl fy

lherr proced!res ond 5ens lrze members ol lhe publc on lhe requlremenls for
oblo nrng Possports ldentrly Cords ond brrlh cerlrllcole5

l2 The Government should consrder gronlrng crlrzenshrp lo lhe iollow ng sloteless
Musllm comrnunlres lhe Nub ons, Mokonde Wocilongomwe ond woshrrozl os

oro!Lded unoer seclron 96 of lhe Conslrtulon of Kenyo

I 3 Ihe Gove.nrrr ent snould olov de suillctenl lunds lo lhe Mrnrslry ol Slole f or lmmlgrollon
ond Regrslrol on ofPerson5 lo enoble I ooopl new lechnology, tncludlng oulomotron
oi rl5 lervrces sc q5 lo elnrnole cofiuplron, lloud ond brokeroge

l4 The Governrnef l rhould revrew lhe rss\ronce ol Work Permrls ond relefled vtsos f or
non-Kenyon Musl ms

l5 The Deporimenl of Reg stro|on of Per5ons should be ollocoled suiilcrenl budgetory
provrsron lo loc lrtole o w der coveroge ond o conltnuous process of reglslrol on

I 6 lhe C;overnmenl snou d hoslerl li-te nl p lerYren lo|o n ol lhe lnlegroled
Populolro.r Regrslrairon Sysiem wrin n nolronol reg sirol on ogencies

l7 The Mrnrslry ol Sore lor lmnrrgrolLon ond Reg15lrolron ol Perlons should 5lnclly
odhere 1o rls serv ce chorler rn the rssuonce of nol onol documenlt ond put ln
ploce on eileclrve mon lonng ond evoluolion mechonEm

l8 Ihe Governmenl shouLd hormonrze lhe Crl zenshrp Acl lhe lmmrgrotron Act ond
r.le Reg.,'o'ro,'r ol oerso.]s Aci

l9 The Vellrng ComrnLilee tor lhe Kenyon Musllms ol lhe Deporlmenl of lmrllgrolLon
Heod Olllce Nyoyo House 5hould be obolshed lorlhwrth

20 The Governmenl shoud e5loblrsh on rnoependenl oversrghi body 1o hondle
conrplo nis reloied io mmrgrollon crirzenshlp ond regrsitoion ol persons

5.2 SECURITY

2l The Governmen! should esloblth on rodependenl oversrghl body to l]ondle
complornt5 re oled 1o the operqllons of gecu ly qgencle5

22 The Governmenl should ensure lh(]l our porous borders ore secured orld hove
lghl border polrols 1o prevenl lerronslond olher crm no ocllvllres rn the counlry

23 The securiy f orces should nol torgei communrl es for tnvesltgoltons or orresl on
lhe bosrs,ellq oo elhnrcrly, roce ond o g n

24 Due ilroce55 oi lolv should ir,e cdltered lo ond lhe lo\^'thould nol be deemed lo
b'e 5elec' vL'ly oppled dunng nveslgol or]s orlesls, delenl cn5 ond depcrlo|orl5

25 All leorcires by the sccLrr,iy lorces sllould be conducleo !./rlh due tegord lo
,r!.,l.lton 0qllli
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26. The Covernmeni should immediotely inslitute independeni investigotions lnlo the
following:

The disoppeoronce ond the olleged kidnop ol Foroh Mohomed Abdullohi (lD No.
22644891) by lhe securlty iorces os reported to Kosoroni Police 5loiion, Noirobi
IOB 87 l20l8lA7) o. tte 2Al8l2A07 .

b. Comploints of olleged humon righis obuse ond loss of properly of Soid Abeid
Boswoleh (lD No. 2271 1 l6) reported ol Mokupo, Momboso Police siotion
(O8.37.25-4-2007) ogoinsi the ATPU.

c. The olleged unlowful orresl ond delenlion of NoorSheikhHosson(|DNo.20384214)
by the ATPU ot liboi ond Longolo Po ice Siolions.

d. The deniol of Possporl 10 Soid Omor Abdolloh {lD no. 20378763) by the security
ogents o1 Momboso Possporl Conlrol Ofllce.

27. Ihe Governmeni should strenglhen ih efforls in lhe iroinlng of security forces wilh
respect lo gender issues ond provide suffcienl gender desks in ol public inslitulions.

28. The Government should officiolly rescind its decislon lo screen Kenyon Somolis
ond obolish the Somoli Screening Cords.

29. The Governmenl should enhonce the colloborolion ond porticipotion of Muslims
in the community policlng progromrne in fighling crime.

30. The Government should moke il mondotory for securiiy ogencies to ovoil lhe
porticulors of oll persons detoined or orresled on suspicion of terror octivilies,
lo iheir fomilies ond lowyers, ond ony olher person hoving o legilimote inleresl
in lhe informotion wilhin reosonoble iime.

3I . The security ogencies should permii independenl humon righis bodies,
counseling, poslorol, or oiher services io hove occess to o fociities in which
suspects ore held.

32. The immediote cessoiion of the checking of Notiono ldentity Cords ol lhe exil
of Norih Eoslern Province, porticUlorly ot the Tono River bqrrier bridqe on the
NoirobiGorisso rood.

33. The Governmeni should review ihe operotions ond locolion of Tono River borrier
bridge Police Chec( Poinl n Corisso

34. The Government should, through o legislotive f romework, estoblish on oulonomous
multi-disciplinory body lo rep oce the ATPU.

35. The Kenyo Governmenl should ensure ihol the security ogencies comply with
lhe provisions of ihe Vienno Convenlion on Consulor Re oiions lo non-Kenyon
de toinees.

36. The Governmenl should review the role of securiiy ogents in issuonce of possports
ond lDs os well os in lhe regislrolion of NGOs.
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5.3 ACCESS TO AND ADMINISTRATION OF JUSTICE

37 The Governmenl should reslruclure the offlce of the Chref Kodhr wrlh the
o m oi strenglhenrng t through allocot on of odequote fnonc o ond human
r esources

38 The Governmenl should lronsfer the olllce ol the Ch ef Kodhr Io Norrob for eose
of occe5s to oll Mus|ms

39 The Oovernnrenl should repeo o I lows currenlly reierred lo os Mohomrnedon
ond reploce ihem w th lslomrc Personol Lows

40 The Gove.nmenl should expond the Kodhr s CouIt lo creole on oppellote syslem
wrthnrlsherorchy

4l The Covernmenl shoud eslob|sh Hgh Couris ond more subordinote courts rn

Northern Kenyo

42 The Governnrent should be 5ensrl ve to the concerns of lhe Mus|m communlly
when revrewLng lows polcres ond regulolons

!3 The Government os o motter of urgency should oppornt compelenl Muslm
Lowyer5 os Comnrlsroners qnd recrurl olher technrcol stoif to lhe KLRC

44 The Go!ernment, os o molter of urgency, should revrew the Lows governtng the
Wokf Commrssron

5.4 LANDS

45 The Governmeni should expedrle the processlng ond tssuonce of Trile
Deeds lo members ol lhe Musl m commun ly specrflcolly rn rnformol urbon
selllements Lncludrng K bero, Mqjengo, Kor okor n Norrobr. Komb Somo r rn

E dorei, Ml nr Vr loge rn Murong'q, Monyollo Arob rn Krsumu, to ment on bul
o few

46 The Governnrenl should mmedrotely conduct o specrol lond adJUdrcotlon
progromme n Lomu for lhe purpose of rs5u ng lhe rndrgenous Musl m Lnhobrtont5
wlhTteDeeds

47 Ihe Governmenl shou d coll srder Musltms os o specrol group tn 1s settlemenl
progromme5

48 Ihe Governmenl should urgenlly eslabhsh o Lond Regrstry ln North Eosleln
Provrnce ond ssue TLlle Deeds rn urbqn selllemenl5 n Norlhern Kenyo

49 The Government rn ol phys col plonn ng ond deve opmenl progrommes thould
prov de lond for Mosque5, cemeteres ond olher ls omrc nsltlultons

50 The Governmeni shou d exempl oll Mosques ond olher ls omrc chor loble
nstrtulron5 from poyrng lond renl ond roles
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5.5 EDUCATION

5I The Govern.fent should expedrle lhe reg slror on oI Mus m rnslllut ons ol hrgher
eornrng (Momboso lslomrc Unrvers ty omongsiojhers) wtih o v ew lo encourog ng
ond rmprov nq lhe slondcrds of edLrcotron n M!5ltm oreo\

52 Ihe Governmeni should provtde 5L.r'llcrenl lslor'r c Re Crci 5 Educotrc" llRE) l\,1u5 m
Teocher5 rn oll publc School! so os lo ,ullv ars rrlole lho iecch,ng ol lslom c
:lud es nlo the Schools C.rrr,culum

53 The Governmenl should drecl lhe Mnrstry of Educotro|r 1.) en5ure thol lhe
conslluironol nghl to freedom of worghrp Ior puprls professrng lhe Muslm fo th rs

not nfflnged

5l Ihe Governmenl rhou d ensye ihol oll Musl m edrrcoirono rnsl iulrons wh ch
were prevrously lOI en o',er t]\, lhe Mrnrslrv Cl Ed ,aotro.r or other Forllr Bosed
,3rgon zot cn5 (F8Os) do reverl lo lhe r€tpecl'vo A,1u1l rr comm!.rly

55 The Governmeni should drreclKcnyo o Lln versrty 1o ollow the Kenyo o Un vers ly
Musllm communrly to resume rnrrned oiely the construcl on ol ihe MosqLre o5
eor|er drrecled by ihrs Con'rmrisron

56 TheGovernmenl .rtspo|cesshouldencourogeol pl rbl c rnelrlL l on5 to 5of eguord
rhe cc.sirlulronol lohl lo freedo.n cf worshrp

57 The Gor'ernnrent should revrew po.es on tcr-olorshp5 l,om rlendly counlres
eormorked lor Mus|m siudenls lo ensure thol lhey reoch the nlended
benellc ones

58 The Governmenl should ensure thol there s on oifrnroltve polcy tn ploce tn lhe
ollocotron of bursones ond odnt s'lon lo rnstrlultcns ol h gher lecrnrng

59 The Governmenl should seJ up o Un verstl\ n Norlh Eoslern Frovrnce os o ntoller
of urqency

1,0 Tfre Governmcnl 5ho,rld con5rr I .rn(J nvol\'e ihe tlolrorol MUsllnr Edrrcoi o. Trir5i
rn the develof,nrenl ol educo'ron oo|c es onC low5

5.6 REPRESENTATION AND PARTICIPATION

6l The Governnreni 5hoUd underloke oflrmottve oClon for MUslms rn lhe
oppo nlments lo the PULrI C Serv Ce porltcUlor y cil po||cy Ond deCrs on-mokrng
evels wlh respecl lc the Cobnel pern-one.l Secretores CoLrrt of Appeol
ond Hrgh Courl Judges Deporlmeniol Heods Amboslodors iecds ol 5to1e
Corporolrcnt ond o1he, senror publtc o;locjnlment5

62 Ihe Governmenl shculd olso underloke orllrmotrve octron fcr Muslms tn
recrullmeni nlo lhe publlc servlCe, espeCtolly tn lhe drsCtplned forces rn oreos
where Musl ms ore o mtnooly
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6/ The Gove |rrLenl shouo Lor)necl lhe Norlhe(l Kenyo regron lo llre I otonol
power 90d

5.7 DEVELOPMENT AND INVESTMENT

62 The GovernnenJ should develop o Morshol plon wrth odequole buogetory
provrs on lor predomrnontly Muslm oreoS to oddress llre hrstoflco rnorgrnolzoi on
ond under - development

63 The Governmenl shou d provrde the necessory rnceniLves for plvole seclor
oevelcprnenl ond nvetlrnenl n MJslrn oreo5

64 The Governnrenl should erlobllsh o L veslock Morkelrng Developmenl Aulhonly
ond conslruclAilollorrs ln Norltleln Kenyo

65 The Government should ccmnrercrolze Wolrr A[porl [or the purp05e of exporl ot
irveslock ond lLvestock produc ls

66 The Governnrent should nve5l rn lhe developn'renl of rood rnlroslruclure rn

Norlher n (e.yo

68 The Governmenl should creole o conducrve envrronnlenl ond eslobllsh o
stolulory body to erplo I lhe ex stlng polenlrol rn commercrol mtnetols, loufism
ofd ivesiock rn Nortnern Kenyo

69 The Governmenl should rev ew de-reg slrol on of lnlernolronol lslom c NGOs ln
order lo pronrole developmenl onrongsl the MLlsltnl comn'lun ty

70 The Governmenl should worve tox duly due on donol ons lo lslont c chor loble
orgoorzol on5 rn (enyo

5.8 GENERAL RECOMMENDATIONS

7l The Governnrent should creole o permonenl odv sory body lo odvtse the slole
on ls ornrc motters ond qci os lro son belween Governmenl ond the Mu5llm

c orr tnr Lln ly

/2 The Governr.enl shou,d ccnduclc vrc ed\Jcolron cn o conl nuous bo5rs

73 Ihe Govenrrnenl should ensure thol the nredro ploy5 rls r ghlf ul role porl culorly rn

rls porlrolol of lhe Mus rm conrmurlrty

5.9 CONCLUSION

Al the lrme oi wrrlrng lnrs ilno report Kenyo rs groduolly emergrng from lhe oshes of lhe
recent poll cq upheovol lollowrng the December 2007 generol elec ont The 5luotlon
hos brought lo the 5ur,oce lhe weokness of oul hrgilly cenlrolzed syslem ol governonce
whrch hos hrslor colly ethnrc zed polllrcs wlllt the eflecl of excludtng molly Iegrons ond
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communrlre! irom equrlobly occesstng noltonolresource5 From the Commlssron 5 onolysls
of the fnd 

^95 
Northern Kenyo ls evrdenlly one such reg on ono the Musllms ore one such

con'rmur ly The rmpocl hos been lo weoken noi onol unriy oncj drsnlegroton of ihe
counlrv ofler lhe Decemb..r ?007 elpclro"s

(envo sno-ld .rcw se ze ihrs \,,olerrheo momen, r. rrl ncIl .(l1 h 5,cr! to odd,ess oll pos.
nlusJ ces ond enlure lhOl ihere ,s eqLl lohlF dr5lr bulon of .alronol rerources Thrs rs the
focus cl ogendo ifern No I cf lhe Nci onol D ologLre ,rnd Rccc.crl,oi on me.lrolron ic ks
whrch were ed Dy H E Dr Koll {nnJn former UI-.l Jecj t'tolrcns Secrgiory Generol The
medro|on lolks ocknowledged lhol poverly tnequrloble drsl bL,l,on o,resources ond
perceplrcns of hrsloncol rn,UslLCer oncj erclusron on lhe porl of segments of lhe Kenyo.
socrely Consl lute ihe underl\'.q cotrses of lhe prevo |no soc ol le^! ons ns.otlrlrty ond
cycle of vrolence One Cf lhe n-'orn Dropcso s of ihe f llks !vo5 ,ha eri.Jb|shmenl of o
,'rolronol Trulh Ju5lrce o.d Reconctllolton Comm ss on to oodre55 not'hlslor|CoJ nJ,Js jtCe5

ll 5 lhe nope of lhe Comnr ssron ihol 5cme ol lhe ind.gr . t.r s reporrv,,rll lnd theri woy
nlo the proposed I Jih -lu5|ce ond Reconcr||olran Ccnr,-,,55 on

Frnolly lhe Comm ssron found lhe complolnls rotsed by the Musltm commun tv credrble
ond deservng of serous redress The Comnrssron lherefore recornmends thol lhe
Governmenl should develop sDec llc reg onol polrc es thot wrll 5eek lo rnlegroie lhe
A,'1uslm cor.rmu. ly wrth Cf hcr Kenyo^ comnrUnrl es rn lhe de,/eloD.nent ogendo ond bU Id
notronol cohe5ron ond Lrn ly

lllllir)i(t'
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APPENDIX l: GAZETTE N0Tl(E N0.10008

SPEC/AL /SSUE

THE KENYA GAZETTE
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r? n,hae,5 ii?ro iuolslred a. irre :d' orld 28' Oc obe'
2CC,/ c5 we os ene a,f llre 4 \overrber 2COl AppettCtt
C rereol Lor !|lute5 1,-re !o cl ociverl serr.:rrl ol llre

a- ',at a l)eo,)a.1

PART II THE PUEI-IC HEARINGS

ll'r C,rn.r lir.,r fed i5 l'51 puulclt'rrrnu r N(:r rclfr ol 'lr,--
/.'-, ,,J 'g 'ir,,r,rirc r(.r, analere ,-': ,le'tr.-- rr llre 5 ,-ru
6 Novernber 2iJ0/ Ihe.reof lcr hecrr r gs wL-re l'ri o cr5

5c'lod.ilecl n fr',or_nbo5(l ollcl Gorrsso

'-e l_,aoragJ rcrted llre lol'o,r r,g nro n oTccr o c()r.c.j-rT
lrcir f,L,sons \7v' - trrci-a: lhe l,1u! rrr io'n

(-'.,,!F -'r a t,(1.^ -tlr'_ ,to)u! ar)\ ()l h1,t1 1r tqt\t-, l./
,e- _,,,, ()1_),,\,r- rAu rL- l!n,- /,j,.C,a,i

D r,-r''irao/an n /l.c rcErskol,oa, o/ pc,'sons oa,d tr' tl)--

oc.JUr:,Lon cr po5s!.c.t5

f,rr (,wiL/l rr,,rovu o' (c'rlons ,!t)a ; Iafe5\ il)c l/'1,)!'tt' l,rll)
I r t1 {t-'tjy,r Aor excJ r! Appar)dr^ D r'./lt,a,1 CCnlarrr5 .l
/,1 - ",Jrr,,.S Of l]Cr5CrS !,,1O!,rU/r, aL,nCVeC,

i ,i'aer,/r:r'rt pl .) p/-rit'!5 Ie l4u'i t) I-rrllrr,l)"'l
f,at,rr)!l /h€ a otnlry ol vrt,tcrus -|itl /lort-tls
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,l ;,-'r;-,-j,r.,'. n Ort)t,' to:rOtt.tjpt)t

I/),1 stole ii rjfl(ri5 !{,rl't .eqo.1 la o,r,i./r,\t, iil
.er )arioC /o L'e \ J,)i) a;'.ctintnJi,.r/

jrL;ve ccf,rj,enc\,,. lhe Drovrsron o: /uC,c --/ tL.-,, ce(

i.(irarlO. I faO!,ear,r,rlllriC(rna.ta,LI r)t.ttt.15.).), l
ral,aa.F ^cr.n! \1tir-6 lh.1 Lag6nr. oad latt a),..n-,,,

:,1 :i't)raL'tt1'" (1tJ t t',t )n i.,()lr),, ,i, ,

lrr:t,.r : -i.,,,.,-, rtt..) -,.,J --.,jOn, 1 i-

C/,,, -rrrr I / l lr,rrr, iJ,_,,. r,(ryarnn)/'r,lalll'),,, )/,r,,,,/rr r r, (.
i') ,i r,ir(_" ,-,_a,'i ^,r,1.''i) )nl|c:- ., C.Fat\ r' -h l- ,\,-,-_ r,
t,.1\,ac,l :,.,,t,a-,, tF

L]r, /.ra( if,,tvFisiryr,tnl r/i Cred(in),n11.r,,,\1 ,1,;, a,.-.1

i,r(, / r',i,_,, t t.,) it tt, t

'1)J,lrt
..-.) I t.tt_, (,t,) t.

:l Tlre r.-6nn1 t'.re n .tcaordonar-. wrjh St.. lo. :: i.ll of llre
C(... rr. ^1, l, r: li)i)! (r.ron ri mt !j ll{,,, t)t.l <1(1,jrt,.\t ,-), .i ,,. a(_-r i^ jrn, li..r, -.., ,^1-t ,,),,1 a .) ^
l , rrt f _r).,, -j I, i-,. ,,)n-- j , ,
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PARI III PERTIMINA RY TINOII{GS

rf,- C,rrrrrrlllce rr,-jr s!,bslor -r Lr, ilr/- corrponr5'orsed ro tcj.
t,,y iltu A,4uilrm c!nrn_unrly'

PART IV. RECOMMEN DATIONS

irrr Carnm l'ee re!onrnrends os lollov/s, THAI

Tlre M nrslry of Fore gn Aflo rs be dr,ecled lo n l ole
oroce.Juret 19, ll_e mmedrolg relu'n ll Kenvcn5 '/vjro
v,/pra \rn owlr,lly remove(j lronr lhe co.rrr'r,, lo lcra gn
('(,1rr lrlos or I),rr ll e llsl ^ nppL"r,cl ,l)
_'.,- ivr r,tlr! Lr' -(rr (.)s cr'd :elll(]rrr,,rrl 5r uJd f,'c o,rr:.jls(-)
lr p )ae55 Jr(r rt5LJL c,Ylredlou)l/ l,llFl deoc5 'o nlilrr LeI)
of llr'- Mu5Lrrr ca)r-inrLra ty 5pL-cr[ :o ]' Ln Krbc5ro, ,\4olengo
Ka.:lloia,r n N(.: rot]L ond A,acnrbo5,r, Mo ndr Kv,ole cn.l

Ar ur?ent dr.:c1 ve be ssued 1,J ll'e MLo 5lr/ ol jlola
a ,r r.lrarl Q ond Re9 sIc|on ol Perlcas i') rerrov,l
crsalln-tnol !e nreosJftr5 oaal crocir('es oqJra5l l!4!5 n's

l.rt
o

A

5

TiIL SI)oc o D':sL lor lire rssu,:rrc(j ,)l pCl55porl, [oI l'1Jt rrrt
irr-.:vc rrg'or Holl shoLlld be rn5lrlLrlrono scd ond

lslonn- Rel gro ! [ducclrcn sf ou .1 be Lr tegroled '']io lhl3
pLrl,la- edr ^o'on gy5lerr !v llr rrrrrlre(.lrote elle(:l PUcrlt

itr, )1,:!., ' ,g ll L(j \4L,siI r! tJ ll r 5e pc ll ,'rcci ',r IJr,ral : e rl ,tr r

rJ!llr 'rce i' .L (,ll L-ducCIurLC asl l,Jl,oas

Al 5e. r ly ctrecks wrlhin llre Norlh t.Jsleln Prov ryje o,,d
!,Jrl,( I or ,' ol Pc ce b j r e5 5ho-ld be C'-ire wrll]oul
\ a, l)iLr O 1l)e l',,moa rrgl,ls cl lhe ore,l crl zens
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loe.l,'r, ar..j N nrlr,.r 2?64,1891 '^/l ,.,,rj ,,i,,.jr\.(rLrr r,,^,
qo, ,prr.,rl-') ro K'r\,1ft:^r FalL'P 'l/rr.\r , t ", i, , "
1aA:, )(n r--r lcrr-J o: aBET/2AlBlO7

Tle r,{ rslry n{ FCrecrn;f'orrs bc d La',rC lC I.,l ,.v., i) C-
llia'..-,'ia of /\hal,;llohr A,lon-\t!,(r ilr/,ha, s l)rrn.l I^lal a
Me.] nl n So, .Jt Arol_ .r

A .lrl(1,_ o C-. .rrss 
^n OI n(l /y b't .r.rrb ,'i,id io i, r i .jsl

ll,. r,,r',1 h r'(jn r.rlrt. ! ().,i rrr\,- ^.1, rll a.r.l.,rr P - rr, .-
jrr/t tr.: i.!.1a. ,-l ,,.:,jr.,



ntPtll0 (I5

lr a ,,e5I(ja_.rrlrOl Sn*c,,, aOn,'r, llL.e mOkcs lhe l(,tOwtrr(l rUle,
- r lr,j aondrr(-l ()nd nro,r!cerricr)l ()l frrO!eed rrgr ol lrc

J,.l) crre'-r I ls

rhe iiornn llco (^o11 rrold f,,blc I Ldnngs 01 prcces ond
c1 \u(:r'r lrrreg o5 v,,rll be Oeiermrneo by lhe Conrnj llee
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'ire procee(rllgs Tlre, CofirnrlleL nroy cxcl!de ony

-er:r', fr.rrrruny porl -'l llr,-, lrrocuL,Jr,rg, Ll 5olishe.-l il,.jl rj

s dellcro (1 lo do so lor ihe Frc5ervcilon o, o'der lo' lhe
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rto.)arl), .,, r,.L-Llol ,,a o, (r.ly pe,rorr raft-r.ad .- r, 'n/,
,-'olJr,,,t u{ llLj 1,.-'(,r It..)\

RUTES OF PROC E DU RE OF THE PRESIDENTIAL SPECIAI, COMMINEE
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l\J n ()l'Er !n.-r bLr lrer-j,o 1l'ol cor'crrnt or reoi?\ iu onr
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itttlr0r(t\

! \isr,ci,r, -l lla Co rn ll'je !-o, lr,-,ol c l -lcll:L
C/lllJ.rrulL(.l orro i ond ed w ltLrr lh', OU5plc.-,! ol ll-/-]

C{, rrrl 11, , ., llr lhe ',lllc'esl r orr|oencF ot o I lrrJlL,s

! ' ' -_r rr,r'rJa u ir lrle S,-'arei-rl/ 3aol i),i lfr(
9r),-i.esp.,r,,r)5,()r llrc Corrrrrrilee wllr re3ord lrJ rnJkrrg
I - D i,_ :irrr' nrpn'5 u. ls rr)Olli-15

D l-., (lrr[,r for ll)'- :.on)rf il,j,: 5h]l c, I Je= iil rIar',be",
(,nd/cr llra r olternoles

- f ',,L,a,s,,'ihe Cc,nr-rr "ee " rrrteljrrg5 tl c 5rj Lry ^oy al
C! '' 5e I'!ir5

3 I.,. C .nrrtr li.re Shrrl 5el ,o tUU'cc'rrn),1 eFr5 r'vf .,lr r,.oll r\.-
,. (..,er,,.rr I I - ,r (j !,r ') <t .rl fzp't(! . 11 ,, ,-jLl .,
i,-,,'t'. -1 , ,-) ,-_)ia,-l lC "rrrl'

REPORIING

I T'c scar,-"ory 5ho cns!.c llrol tlrc .rloi Rcpcrl 5

L,arporecl und rlralde reody lcr pretefloltorl io lhc
(-.'(,rnfi.rll,t,,Dr :r l-.Cla,re lh. lZri Novrrn)t-iat 210 / 1l r-'

a.rrn l_ 11,,. 5r'o .,ndlrle il^e rep.rri for o.wor/j
I rpse l,rl rr 'o ,f\e Pre:oenl ot llLe ie)ubltc of ('enyo oI
jr a(rl( I,'lh4 lr' lla,OIirL,er i00;'

2 i r,-':r,r ':r,:- ll ll: Cor','rllae 9r.:r lle:!-,.rrrlled ar

cr belore jne lc' teortrory 20Ce uness olhe.wrsc
(je1.-ratrtco

3 ire re.rc,rlt tl u Dc proc.l'-ced Lr, L.oLr,J t rrcl :cva
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APPENOIX "C"

PRESS ADVER]ISIMENT OF PUBI.IC IIEARINGS

PRESIDENTIAI. SPECIAL COMMITTEE ON SPECIFIC
CONCERNS OF IHE MUSLIM COMMUNITY

PU BI.IC HEARINGS

fi t la(/c) ..ruut CL-f- 
^,/,P 

ll_,L- Pr9!rdlrrL qr)o Cottrrtrrr dct rr-
", .,,, rl i.e A,rr rjLl rrrcr..s r i lfr. Qctr-L,[c ,-,1 K. I yo orr 5
.. ,, |,, ,)\l' ra )-r t-0 o \nr(_.l1 n._|.,r f'.,n r.r llp- l-
/\(lil ( ,\ \rr,.,L- lr Curr(:(-'r,t\ ()i llr(, 
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Corr rrr.,h iy |l r(rrJur(j
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APPENDIX lV: LIST 0F PUBtI( 0tFICERS (0NSULTED BYTHE (OMMITTEE

i,tPtftDt( tl

)

Offi(e of th! Presrdent, Cabrnet Offi(e

Amb Fran(rs K Mutha!ra, EGH
Pcrmanent 5c(rctary, Sccrctary to the C.rbtnct
and Head of the Poblr. Scrvrcc

Mr Francrs K, Musytmt, CBS
Former Pnnctpal Admrntstrattvc 5e(rctary

l8 Prof George 6odra
Educatron 5c(relary

19 Mr Davrd Srelc
Dllector of Hrghor Edu(atron

20 Mr Stcphen K.rraba
Aq D[cctor of Easrc Educatron

2l Mr Lu ka Sp(a
Represenlatrve, Teachcrs' Servrce Commtssston

Mlnirtry of Lands

22 Mr Z Mabeya
Commrssroner of Lands

23 Mr Augustrne Masrndc
Dcputy Drrector of Physrcal Plannrng, Mrnrstry

)A

Mrnrstry of Lo..l GovarnmGnt

Mr ReLrbcn Rolrch
Dcputy Secret,rry of Admrnr5trrtron, Mrnrstry of
Local Government

Mrnistry of State for Natronal Herit.gc

25 Mrs Alr(1, K M,ryaka, OGW
Permanenl 5ecrelary, Mrnrstry of State for
Nalonal Hefltagc

26 Mr Dav d lsoe
Executrvc Drrc(Ior, NGO5 Co-ordtnairon Board

Mrnrstry of Statc for lmrrligr.tton and
Rcgrstratton gt Pcrsons

I Mr Emmanuel M Ktsombe. CBs
Pcrmancnt Secretary, Mtntstry of State for
lmmrgratlon and Regtslratron of pcrsons

4 Mr loseph K Ndalhr
Dfiectot lmmtgratton

5 Mr Petcr B Kusrmba
Commtssroner, Refugecs Deparlment

6 Mr Edward K Rtntalgu
Assrsfant Dtre<tor

7 Ms Jane O Nyandoro
Chref lrnmtgratron Off (er

8 Ms Lucy N Njrh'a
(hrof lmmrgratron Offi rt'r

9 Ms Everlyn T Cheluget
Ch ef lrrmrgratron Officer

l0 Mr Mauflcc M Anyanda
Chref lmmtgratton Off (er

l1 D.du s Katelo
Refugee Department, Us

l2 Anasta5ra MuIua
Crvrl Regrstrar

l3 Mr Henry M Knranga
Senror Assrstlng Pnncrpal Regrstrar

I4 Mr John M KtnyLtmu
Senror Regrstrar

15 Mrs Jorce W Mugo
Pnnctpal Ctvtl Regrstrar

I6 Mr Reuben Krmotho
SAPR Drrcctor

Minrstry of Edu(ation

Prof Karcga Mur,rht, CBS
Pcrmancnt 5e(rctary, Mlntstry of Educatron

Mrnrstry of St.t. for Youth Aftarrs

Mr .Japhcth K Mwanra, C85
Drrec!or of NatronalYoLrth Servrce (NY5)

27

t7

Office of thG President, Provrn(l.1
Adminrrtratron and lntarnal 5c(u ty

28 Mr Erncst Munyr, EBs
Provrn(ral Commrssroncr, Coasl Drovrnce

29 Mr Klntu Wamae, EBS

Provrn(ral Commrgsroner, North Eastero Provtnce

30 Mr PaulOlando. E8S
Ptovtncral Commrssroner, Nyanza Provtn(e

3l Ms Clare Omollo
Personal Assrstant to the Provtn(tal
Commr5sroner, Wcstern Provtncc
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32. Mr. Hassan Noor Ha5san, E85

Provincial Commis5ione., Rift Valley Province

33. Mr Japheth Rugut, EBs

Provincial Commlssioner, Central Province

34. Ms Shufar Omar
Per5onal Asristant to the Provincial
Commi5sione., Eastern Province

35. M..8enard Kinyua
District Commis5ioner, Ua5in Gishu District

36. Mr. Geoffrey Mayama
Aq. District Commissioner, lsiolo District

Oth.r Publi( Offc.t!
37. Hon. Farah Maalim. MP

Deputy Speaker of the NationalAssembly

38. Mr. Abdi lsmail
Office of the Deputy Speaker

39. Sheikh Hamad Mohamed Kassim
Chief Kadhi

40. Mr. Kamau Muthanua
Ministry of Jurtice and Conrtitutional Affairr

41. Mr. Anthony l. Okara
State Law Ofiice

42. Mr. Njonjo Mue
Kenya NationalCommission on Human Rights
(KNCHR)

43. Hassan Omar
Kenya National Commis5ion on Human Rights
(KNCHR)

K.nyatta Univ€rtity

44. Pro[ Olive Mugenda
Vice Chancellor, Kenyatta University

45. Prof, Daniel Mugenda
Deputy Vi(e Chancellor, Kenyatta University

46, Pro[ Onesmur Ole MoiYoi
Chairman, KenyaRa University Council

47. Dr. Jamleck Mutugi
Member, Kenyafi a University Coun(il

48. Ms Jennife. Muna
Member, Kenyatta University Council

49. Prof. O. Njula
Kenyatta University

50. Mr. Godfrey Mse
Registrar, Administration, Kenyatta University

51. Dr, N. M. Karagu
Registrar, (F, P & D), Kenyatta University

52. Mr. Gabriel Katana
Registrar, Academic Affairs, Kenyatra University

53. Prol Muluvi
Kenyatta Univerrity

54. Mr. Farid R. Hamir
Kenyatta University

364



APPENDII V: tlST 0F MUSLIM TEADERS CONSUIIED BYIHE C0MM|TIEE

l. Abdallah Ali
Supreme Councll of Kenya Muslims (SUpKEM)

2. Hussein Shariff Omar
SUPKEM

3. Hassan Ole Naado
SUPKEM

4. lbrahim Sadala
Majlis Ulamaa (K)

5. Anas Ali Abdalah
Majlis Ulamaa (K)

5. Nura Ng'ang'a
Muslim Human Ri9ht5 Forum (MHRF)

7. Mohamed Maloba
Muslim Human Right5 Forum (MHRF)

8. Husrein Khalid
Muslims for Human Rights (MUHURt)

9. Dr. Ahmed Yasin
Chairman, Mu5lim Education and Ocvelopment
Network (MEDAN)

10. Abdulatif Sheikh
MEDAN

I l. Sheikh Hamad Mohamed Kassim
Chairman, National Educataon Muslim Trust

12. Hassan Mohamed
National Edu(ation Muslim Trust

13. Juma Ali Munga
lslamic Foundation

14. Zool Nimji
Secretary General, Ummah Foundation

---

ri( APPTNDITTS

15. Mohamed O. Warfa
Chairman, Jamia Mosque Committee (JMC)

16. Mahmoud Farouq Adan
Vice Chairman, Jamia Mosque Committee (JMC)

17. Abdulatif Esajee
Treasurer, JMC

18. AbdulE. Khamid
Secretary, JMC

19. lbrahim Ahmed
Jamia Mosque Committee (JMC)

20. Dr. Ekuru Aukot
Executlve Director, Kituo cha 5heria

21. Soipan Tuya
Kituo cha Sheria

22. Kigen Korir
Kituo cha Sheria

23. RizikiOmar
Kituo cha Sheria

24. Adan Mohamed
Ahmed Abdikadir & Co. Advocates

25. Ali Mahmoud
Mohamed & Lethome Advocates

26. lbrahim Lethome
Mohamed & Lethome Advocates

27. Mohamed Bulle
Hassan, Eulle & Co. Advocates

28. Ms Rahma Jillo
NGOS Co-ordination Board
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APPENDII Vl: tlST 0F MUSIIM AND HUMAI'I RIGHTS 0RGANlZATl0l{s
(ONSUIIED BY TI{E COMMITTET

l.
2.

5.

6.

7.

8.

9.

10.

lt.
12.

13.

14.

Supreme Council of Kenya Muslims (SUPKEM)

Majlls Ulamaa

Muslim Human Rights Forum (MHRF)

Muslims for Human Rights (MUHURI)

Young Musllm Association

Muslim Education and Development Network (MEDAN)

National Education Muslim Trutt

lslamic Foundation

Kenya National Human Rlghts Commi5sion (KNHRC)

Kenya Human Rights Commirsion (KHRC)

Kituo cha Sherla

Jamia Mosque Comminee (JMC)
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