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Foreword

This Volume focuses on the stories and narratives of groups of people that are provided
special protection under domestic and international law because of a history of
discimination and oppression Historically women, children, and members of minority
and indigenous groups were not recognized as having the same rights as others The
history of the growing recognition of the nghts of women, children, and minonties
culminated at the international level only in the last few decades with the adoptton of
the Convention on Elimination of Racial Discrimination {which prohibits discrimination
of minorities whether defined by race, ethnicity, or other charactenstics) (1969), the
International Covenant on Civil and Political Rights (Article 27 of which protects the
rights of minonities) (1977), the Convention on the Elimination of Discrimination Against
Women (1981}, and the Convention on the Rights of the Child {1990} Reflecting this
trend at the international level, the newly promulgated Constitution of Kenya includes
specific provisions to protect the rights of women, children, and members of ethnic and
other minorities ' Finally, international best practice with respect to truth commissions
emphasizes the importance of including members of such historically vulnerable groups
Into such processes

The drafters of the Truth, Justice and Reconciliation Act clearly had such history in mind,
and empowered the Truth, Justice and Reconciliation Commussion (the Commission) to
put in place special arrangements and adopt specific mechanisms for addressing the
experience of historically vulnerable populations The Commission thus established a
Special SupportUnit that focused on, among other things, ensuring that the Commission’s
activities adequately addressed and were accessible to historically vulnerable groups The
Commission also held thematic hearings that focused not only on the plight and rights
of the aforementioned three groups but also the experiences of persons with disabilities
(PWDs) Indeed, the Commission did put into place specific procedures in its statement
talung exercise and public hearings to accommodate persons with disabilities, The
experiences of PWDs are reflected across the various Chapters of this Volume

In this Volume, the Commussion has synthesized some of the matenals and experiences it
collected with respect to women, gender, and ethnic minonties and indigenous people
In the first chapter, ‘Gender and Gross Violation of Human Rights Focus on Women;
the Commission begins by discussing the mechanisms 1t established for purposes of

! Seeeg sec2'(3), 4ll Slate organs and all public officers have the duty to address the needs of vulnerable groups within
society includingwomen  chddren  and members of particular elhric cammunities ™)



providing a safe and accessible forum for women to share therr expeniences, Establishing
such mechanisms was necessary given that almost all communities in Kenya still have
a strong tradition of patriarchy Firstly, the Commission set a target of equal numbers
of male and female statement takers The Commission was only able to recruit a iittle
over forty percent of its statement takers as women, but it ensured that female statement
takers would be available in each community for those wamen who felt more comfortable
sharing their stories with other women As also recounted in the Chapter, the Commussion
held special women’s hearings at each of the locations where public hearings were
held Based upon the information provided to the Commussion by individual women
throughout the country, as well as additional research and investigations, this Chapter
highlights the different ways that women experienced histoncal injustices and gross
violation of human rights; the special burdens such injustices and violations placed on
women, and the resilient, even triumphant, spirit that many women exhibited in the face
of such adversity

The Commission heard stories of women who in the face of enormous adversity
retained their dignity and struggled, and often succeeded, in keeping their families, and
communities, together These women and their stories reveal not only some of the most
shameful periods in the nation's history, but also the strength, integrity, and resilience of
Kenyan women,

Children occupy a special place in any effort to understand the impact of gross human
rights violations and historical injustices  Children are, on the one hand, some of the
most vulnerable people in a community and as such are less able to defend themselves
against those who would do them harm, and are more likely to suffer both sheort- and
long-term effects from gross violations of human rights At the same time, children
are the future of the country Their experiences of therr commumity, of their peers,
of officials, and of other people in authonty have profound impacts on therr future,
including how they trust, or don't trust, these in authornity In addition, experience
throughout the world confirms that children who are themselves the victims of abuse
are more likely themselves to be abusers of others when they become adults Some,
as the Commission discovered, were both vicuims and perpetrators while still under
the age of eighteen, being forced, for example, to join 2 militia and then committing
violations as a member of that militia.

While the Commussion heard from adults about their own experiences as children, and
abouttheexperiencesof theirown children, the Commission also enacted special measures
1o elicit the views and experiences of children today Most notably, the Commission held
a themauc hearing in Nairobi that included an opportunity for children to testify in their
own words in an environment that was safe and supportive The Commission heard



horrific and heart-rending stories of abuse, viclence, and other gross violations of the
nghts of children The Commussion also heard the anger of some of these children - some
going so far as to say they wanted 1o kill the people who had abused them The maternial
In the second Chapter of this Volume, ‘Children and Gross Viclation of Human Rights;
provides a cautionary tale for the future of the nation The roots of tomorrow’s conflicts
and violations are found in part in the treatment of our children today

Finally, Chapter Three of this Volume focuses on the experrences of mimonty groups and
indigenous people While there is an understandable focus on ethricity in any attempt to
understand histarical injustices in Kenya, it 1s also important to understand the violations
suffered by members of minority groups and indigenous populations While there is no
question that some Kenyans are discnminated against or suffered gross violations of
human rights because of their ethnicity, there are also those who have suffered because
they are members of a minority group or indigenous peoples The nights of minorities and
indigenous peoples are protected under international law, and with the promulgation of
the new Constitution in 2010, they are entitled to even higher protection under domestic
law than was the case previously

One of the most important 1ssues facing members of such groups 1s the basic nght of
citizenship - the nght, and recognition, that they are an integral and valued part of the
nation The Commission heard stories throughout the country from individuals who did
not have legal documents to prove they were citizens, thus subjecting them to numerous
indgnsties and barriers to accessing the basic necessities of Iife  Such individuals often
harbored resentment at the state and fellow Kenyans, revealing another potential source
of future tension and conflict While the Commussion recognizes the complexity of some
of the 1ssues raised in this section - for example, how to protect group claims to land - it 1
clear that such 1ssues must be addressed, both as a matter of justice, but also as a matter
of national unity and reconciliaticn
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Gender and Gross Violation of
Human Rights: Focus on Women

Is it a crime to be born a woman? What I have gone through is likely to
affect my daughter. Will there be justice for women and the girl child in
this country? That is my biggest concern.’

Introduction

1. Women have always constituted slightly more than half of Kenya's population.
Despite their strength in numbers, they have not enjoyed equal status with men.
Patriarchal customary norms and practices have relegated women to a subordinate
status. These norms and practices, many of which still remain pervasive today,
include disinheritance, preference for boys, polygamy, payment of dowry, cultural
traditions relating to burial, early and forced marriages, chastisement of wives,
female genital mutilation and widow inheritance. For the larger part of the
Commission’s temporal mandate (1963-2008), these norms and practices were not
only normalised in society but were also permissible under the law and sanctioned
by the state itself. The impact was historical oppression and marginalisation of
women resulting in the systematic and widespread violation of their rights.

4

1 TJRC/Hansard/Women's Hearing/Kitui/2 Dec 2011/p.8.
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With recent constitutional, legislative and institutional reforms aimed at tackling
gender discnmination 1n the country, women have made gradual advancement
in several spheres However, they continue to be the subject of deeply rooted
discriminatory norms and practices. Violence against women s prevalent both
dunng peacetime and episodes of generalised violence. During ethnic clashes and
electoral violence, women have been specific targets of heinous crimes and wiolence
including rape and sexual violence Securnity operations conducted by state security
agencies have more often than not left behind women who have been humiliated,
tortured, maimed, raped, forcefully displaced and even killed Indeed, the incidence
of violence against women during secunity operations has been both endemic
and systematic Even when they have not been specifically targeted, women have
all the same suffered the greatest brunt and impact of ethnic clashes and security
operations

The prevalence of women as vicims of gross violations of human rights in Kenya
has not onty been cultivated by cultural traditions, but also by the intersection
of gender with other multiple identities of women, including ethnicity, religion,
social status and pohtical affiiauon Thus, for example, during ethnic and political
violence in the country in 1992, 1997 and 2007/2008, many women were invanably
and violently attacked not only because of their gender but also because of their
ethnictty and perceived political affiliation

Violations of human nights have had even greater consequences for the most
vulnerable amongst women These include women with disabilities, women living
with HIV,/ Aids, women in the rural areas and women from minornty and indigenous
communities ¢ Moreover, economic marginakisation of speciic provinces n
the country,’ especially Coast, North Eastern, upper Eastern, Nyanza, North Rift
and Western, has further marginalised women living in these regiens wha are
undoubtedly amongst the poarest of the poor

In sum, the story of the Kenyan woman 1s sad, shameful and heartbreaking This
chapter tells that story as it was presented to the Commission In its hearings, The
chapter 15 about the historical plight of the Kenyan woman It draws from and 1s
based on the experiences of women who, with courage and confidence, toid their
stories to the Commussion, often with great emotional pan and at the risk of being
re-traumatised

It also tells a trrumphant story Women across the country, despite injustices and
atroaities committed aganst them, are bringing change into their lives, families,

See Chapter on Minorty Greups Indigenous People and Gross Violation of Human Rights in thus Velume of the Repon
See Chapler on Economic Marginalisation and Vielation of Socio-Econamic Rights in 2B of the Report



communities and the nation at large Many are involved in bringing peace and
reconcibation in their communities They are reconstructing hives through their
own self initiatrves, they are rebuilding trusts Many have been part of the struggle
for justice in this country, risking their lives in the process They told their inspiring
stones to the Commussion which are documented in this chapter

The organising concept of this part of the report 1s gender, for it seeks to document
the gendered dimensions of injustices and violations, It deliberately focuses and
puts emphasis on the expenences of the female gender for at least two reasons
Firstly, as will be demonstrated, historically, Kenyan women have been the subject
of systematic discimmation and marginalisation Secondly, when compared to men,
women are disproportionately susceptible to violations simply on the basis of their
gender

In addressing the experiences of women both in its work and this report, the
Commisston took into account the obligations that Kenya has undertaken under
nternational law and in particular under the following three human rights treaties
that specifically and comprehensively address the plight of women, and to which
Kenya 1s a party

- United Natiens (UN)} Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW),

Protocol to the African Charter on Human and Peoples' Rights on the Rights of
Women in Africa (African Women's Protecol): and

International Conference on the Great Lakes Region (ICGLR) Protocol on the
Prevention and Suppression of Sexual Violence against Women and Children
{2006)

Other instruments to which Kenya i1s a party and are relevant in analysing
the state’s obligations in relation to women and girls include the following
International Covenant on Civil and Political Rights, International Covenant on
Economic, Social and Cultural Rights, Convention on the Rights of the Child,
Convention on the Rights of Persons with Disabilities, African Charter on the
Rights of Human and Peoples’ Rights, and the African Charter on the Rights and
Welfare of the Child Soft law instruments which constituted the Commission’s
reference matenials include. general comments and resolutions of human rights
treaty bodies particularly those of the CEDAW Cammuttee, Beyjing Declaration and
Platform for Action, UN Secunty Council Resotution 1325 and other resolutions
relevant to women, and the African Union (AU) Solemn Declaration on Gender
Equality in Africa {2004)

L DHE
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Methodology

Context and legislative framework
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Men and women experience violations of human rights and injustices differently
While this1s a widely acknowledged fact, it 1s only recently that truth commussions
have begun to appropnately and comprehensively inquire into and record the
experiences of women In Africa, truth commussions such those in Sierra Leone
and Liberia took deliberate measures to ensure that the experiences of women
were well investigated and captured in their reports In Kenya, efforts to ensure
that a truth telling process, such as was undertaken by the Commussion, would
be'gender sensitive’ date back to the work of the Task Force on the Establishment
of a Truth, Justice and Reconcihation Commussion, Within two weeks of its
nauguration, members of the Task Force attended a one-day meeting on
‘women and truth commussions’ hosted by the Federation of Women Lawyers
(FIDA} Kenya Chapter* From a comparative perspective, the meeting discussed
how truth cammussions have addressed the question of gender in their work ®
The same question was discussed at length during an international conference
organised by the Task Force According to the report of the conference

It was observed that across the world 1t has been reported that it has been difficult
for women and children to access truth commission processes (n a meaningful way
Where women do indeed participate, they merely go through the motions and may
not express their hurt They will most probably talk about the suffering of their loved
ones but not themselves Truth commussions work in cultures that muffle women's
voices most of the ume and may, if not conscious of this imitation, alienate women
from thetr processes The truth commission should therefore go out of its way to
design procedures and methods that make sure that women are heard

Although the Task Force encouraged women’s participation 1n its public hearings,
it 1s recorded that low numbers of women turned up’ Concerned with the low
turn-out of women in 1ts hearings the Task Force abserved in 1ts report that unless
a truth commussion ‘pay(s] particular attention to the participaucn of women
and the abuses perpetrated against them’ it will have ‘Lttle or no beneficial value

J Ojambo The key gender concerns ol a trulh justice and reconciliabon commission i Hennch Boll Feundation

Transmonal justice iIn Kenya The gender question (2004) 73

For wriings an this sutject see S Mewnes Gender and truth and reconcihation commissions in € LSnram & S Filiay
{eds} Peace versus justce The diemma of transitional justice i Afnica (2009) 96 V Nesian el al Truth commissiens and
gender Principles pelicies and procedures (2006)

Government of Kenya Repor on the Establishment of a Truth Justce and Reconciliation Commission (2003} Annex 4
(Hereinafter Makau Mutua Repont;

Makau Mutua Report (n 6 above} 15
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In addressing the plight of women'® Elsewhere in the report, the Task Force
highlhighted the fact that violations of socio-economic rnights disproportionately
affect women, and as such, ‘this 1s a matter to which the truth commission ought
to pay special attention’’

Following the publication of the Task Force Report, civil society organisations and
development partners continued to advocate for a gender sensitive commission
In particular, Heinrich Boll Foundation held a series of meetings during the
second half of the year 2003 on the gender implications of a truth, justice and
reconciliation commission The outcome of the meetings was a compilation of
presentabions and discussions 1n a book format that was published in 2004 The
underlying message of the book was well summarised in its preface

Any TJRC established must ensure the relevant protection 1s put in place to ensure that
women give therr views, these are some of the 1ssues the participants in the gender
forums highlighted during the discussions Ancther notable tssue that Kenyans and
especially women would want to see brought to juslice I1s corruption and economic
sabotage that had direct bearing on human rights vialatians, such a hasic right to
health, educat:on and life and so to the women of Kenya the TIRC should be able to
cover the issue of rights 1n totality not just violence against women °

Against this backdrop, the Kenyan parlament inserted into the TJR Act
safeguards to ensure that the Commission’s compasition and processes were
gender inclusive Firstly, the Act provided that the selection panel responsible
for nominating Kenyan citizens into the Commission shall include ‘one person
nominated by Federation of Kenya Women Lawyers’ and that the chairperson
and vice-charrperson of the selection panel shall be ‘persons of oppasite gender’
Secondly, an the composition of the Commission, the Act provided that it shall
be composed of three non-Kenya citizens ‘one of whom shall be of opposite
gender’” In regard to Kenyan citizens, the Act provided that ‘in selecting
persons for appointment as commissioners, the selection panel shall have
regard to principle of gender equality and regional balance''? Pursuant to these
requirements, out of the nine individuals appointed to serve in the Commission,
four {or 44%) were women

The Actalso provided that appeintments of staff by the Commission‘shall be made
with regard to the principle of gender equality’ * In this regard, it 15 noteworthy

Herein after Makau Mutua Report {n 6 above) 15

Makau Mutua Repart (n 6 above) 33

Heinnch Boil Foundation Transilional jushice in Kenya The gender question {2004} 1
TJR At sec 10(1)(a}

TJR Act sec 10(4)

TJR Act sec 30(2)
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that throughout its life, the representation of women in the Commussion’s staff
remained above 40 per cent indeed, at the decision making level, not only was
the Commission led by a female Chief Executive Officer from February 2010 to
September 2012, but the ratio of female decision makers {directorate level),
stood at 50 per cent during the same period

Thirdly, in at least one instance, the Act expressly mandated the Commission
to address gender-based crimes of which women are the predominant vicums
Section 6(h) of the Act provides that the Commussion shall investigate and provide
redress 1n respect of a sexual nature against female vicums’ Fourthly, the Act
required the Commussion in 1ts hearings not to discnminate against any victim on,
amongst other grounds, sex ™

Finally, the TJR Act gave the Commussion the leeway to put in place special
arrangements and adopt specific mechanisms and procedures to address
the experiences of, amongst others, women ™™ In this regard, the Commission
established 1n 1ts orgamisational structure a department entirely dedicated to
addressing the needs of women and other vulnerable groups such as children
and persons with disabilities

Building on the provisions of the TJR Act, the Commussion adopted policies and
took measures that ensured that the experiences of and violations suffered by
women are appropriately and comprehensively covered both in its work and this
report These policies and measures related to the Commission’s statement-taking
process, heanngs, focus group discussions, and other activities undertaken by the
Commussion,

Gender Policies and Measures

18

One of the policies that guided the operations and functioning of the Commussion
is the Gender Policy The Policy was developed in recognition of the different
roles of women and men In the Kenyan context and how these differences
impact on their experience of conflict as well as their perspectives on truth,
peace, justice and reconciltation As such the Policy enjoined the Commussioners
and staff to mainstream gender 1n all operational undertakings including n
statement taking, investigations, civic education and hearings Gender policies
and measures relating to each of these activities are described below

14 TJR Agt sec 25(7Hajn
15 TJRAcl sec 27{1)n
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Women following proceedings at a public TIRC hearing in Mt. Elgon.

Statement-taking

Statements are the entry point for women to have their experiences documented
by a truth commission. In relation to statement taking, the Commission adopted
the following policies:

the Commission sought to achieve gender parity in the recruitment of
statement takers. Although it narrowly missed this target, over one third (43%)
of the statement takers were women (132 out of 304);

all statement takers were trained on gender sensitivity including how to take
statements from women with respect to all the areas under investigation by
the Commission, as well as how to identify and manage stress and trauma;

the Commission actively encouraged women to speak about violations that
were specifically perpetrated against them as individuals. This policy was
informed by the experience of previous truth commissions which had shown
that even when they had suffered violations themselves, women tended to
speak about abuses faced by their loved ones such as their husbands or
children. In this regard, the Statement Taking Form, under an introductory
section titled ‘important things to note’ contained the following guideline:
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Expenence shows that some people, espectally women, testfy about
violations of human rights that happened to family members or friends,
but they are less willing to speak of their own suffering Please don't forget
to tell us what happened to you [sic] yourself if you were the victim of a
gross human rights abuse

« As far as it was possible, statements from women were taken by female
staternent takers

These measures notwithstanding, preliminary analysis of statements received by
the Commission by the end of the formal statement taking exercise showed that
only a third of the statements had been given by women By the end of January
2011, the Commussion had received a total of 27 statements Only 42% of these had
been recorded by women

Concerned about this outcome, the Commission held consultation meetings
with key stakeholders, including members of the Kenya Women Parliamentary
Association (KEWOPA), with a view to explonng ways of further improving women's
participation 1n the Commussion's processes The result of these consultatve
meetings was the adoplion a two-pronged strategy

Firstly, during its pre-hearing civic education drives across the country, the
Commission conducted targeted statement taking that involved a door-to-door
approach Secondly, in addition to encouraging and ensuringwomen’s participation
in the public hearings, the Commission conducted ‘women’s hearings’ alongside
the pubhc hearings

In the end, the Commussion recorded a total of 16,377 statements from women This
represented 38% of the total statements received The table below shows the number
of statements recorded both in terms of gender and region [Insert Table here]

Civic education and outreach

The Commission approached its work acutely aware of the cultural, social and
economic hurdles that have traditionally hindered women from attending and
participating 1n public processes As already stated above, one of the challenges
faced by the Makau Mutua Task Force was the low numbers of women n 1t
hearings The Commussion, therefore, took deliberate measures to mobitise women
to attend its hearings

Firstly, the Commussion actively reached out to women inits civic education and
outreach activities Secondly, and perhaps more importantly, and with the financial
assistance of UN Women, the Commission catered for the cost of travel to and
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from its hearing venues for a limited number of women Thirdly, the Commission
partnered with local or community-based women’s orgamisations and their leaders
in 1ts mobilisation tnitiatives Fourthly, the Commission developed information,
education and communication {IEC) messages and materials specifically targeting
and suited for women The Commussion particularly raliied women to attend the
hearings through announcements in local markets and vernacular radio stations,
As the testtmony of Rose Chepkemoi reveals, these announcements often reached
women and they responded positively

I have a small shop at Soutk and when | heard the announcement through the media, |
closed my shop in the morning and decided to come | said the God we call upon has
revealed Himself through you 1 asked others if they had heard the announcement over
the radic | took my identity card and came | called the ather women and told them we
should come '

Investigating sexual violence

Although both men and women may be targets of sexual violence, it 1s an
acknowledged fact that women are the predominant victims of this form of violence.
As such, the Commission put in place mechanisms to ensure that sexual violence
was appropriately investigated and victims or survivors were treated with respect

Firstly, the Commuission recruited investigators who had previous experience
In tnvestigating sexual offences and who had undergone training on the same,
including on the Sexual Offences Act'? Secondly, the Commuission prepared a
set of guidehines that outlined the approach to be taken in investigating sexual
violence These guidelines are discussed m detall in the chapter dealing with
sexual violence '

Specific activities

28

Women's Hearings

Comparative experience has shown that framing the work of a truth commussion
In gendered terms ensures that violations and injustices are seen in both male and
female perspectives As primary care givers women tend to speak more about the
violations suffered by others than about their own experiences Thus, to encourage
women to speak about their gwn experiences, and in addition to encouraging them
to speak in public hearings, the Commuisston held separate hearings for women
only The women’s hearings were framed as 'conversations with women’ They were
presided over by female Commissioners and staff, and were thus designed to be

TIRC/HansardWomen s Heanng Narok'30 Seplember 2011p 3
Act No 3 of 2006
Seeatmlume 2A of 'tes Repon
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safe spaces where women could freely talk about violations that were specific to
them. The women's hearings were conducted in all regions of the country. In total,
over 1000 women attended the women's hearings across the country, with an
average of 60 women in each hearing

The decision to hold these hearings was informed by expenience of previous
truth commissions. The Commussion also drew lessons from the expenence of the
Makau Mutua Task Force Anecdotal evidence suggests that women spoke freely
during the hearings conducted by the Task Force when fewer or no men were in
attendance According to a member of the Task Force

in some cases, It was clear that men prevent women from engaging in active politics
or from speaking out in large gathenngs In North Eastern Kenya, the male members
of the community turned out to testify before the Task Force in the morning session
leaving the women to appear before the Task Force in the afternoon Although they
were present, no woman spoke in the morning session During the afternoon session,
which was comparatively sharter as ume in the afternoon was dedicated o field visits,
the women spoke freely *

Across the country, women who attended the Commussion's women's hearings
expressed gratitude for the opportunity to speak about i1ssues that they had
hitherto not spoken about in public, and In some cases, had not even spoken
about in private

There are many 15sues about us that are violated and we do not have space and ume 1o
talk about them We appreciate this moment because we are all women and 1115 good
for us to speak out our 1ssues It1s one way of getting healed We appreciate the work
being done by the TIRC because we can now speak openly *

In Kapsokwony, a witness explained why the women found the women's hearing
an appropriate forum for them to speak about their experiences

We are grateful that you have separated us fram men because yesterday we listened
10 what the men were saying and we could not talk This i1s because you would say
one thing and leave the rest as we were oppressed in very many things We could be
punished in many aspects Thank you for the knowledge and the wisdom you used to
decide that women should be separated in crder for them to say their own things

In essence, the heanngs were a rare opportunity for Kenyan women to narrate
therr stories Histoncally, public spaces in Kenya have been dominated by men
Women's voices have too often been silenced in these spaces They have thus

J Opambo The key gender concerns of a truth justice and reconciliation commission in Hewnrnch Boll Foundaton {n 10
above; 7378
TJRC/Hansard"Women s Hearing/Bungoma/9 July 2012/p 13
TJRC/Hansard/Women s Hearing'Kapsokwony/24 May 201/p 7
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remained invisible and without a chance to make contributions even in matters
that touch on their own situation, Some women had lost hope that these spaces
would one day be opened to them They, therefore, saw the women's hearings as
a starting point As one woman commented in Kabarnet

lam happy to see that all women are here | did not imagimne that a day will come when
we will talk freely about issues affecting us &

Speaking during a public hearing in Mandera, i the context of a community In
which women have rarely been afforded an opportunity to voice their concerns in
public, or even at all, one woman had this to say-

All the witnesses have indicated that women rights have been senausly viclated in
Mandera County but that brutality has been under-estimated in its depth and scope
since women were unable to voice their concerns during that time and even taday in
this forum 1am happy that tomorrow we are going to have a forum for women alone |
intend to talk during that forum Whatever they want to say, it will be highlightad there '

Ouring the women's hearings, older or more courageous women would often
encourage other women to open up and speak about therr expenences In the
Nairobt Women'’s Hearing, 64 year old Rosemary Wanyiru narrated the gruesome
abuses agamnst women that she had witnessed during the colonial period In
concluding, she encouraged other women to stand up and speak out

Do not be afrard Stand up and talk Speak of how you have been oppressed Speak of
how we have been deserted by our husbands Speak of how the Government has also
deserted us, so that we can see If someone will think of us ™

In Kabarnet, Mariam Lesirma, made a similar call

Today 15 cur day my fellow women Let us present and address all our 1s5ues  We
have cried for a very long time that we have been oppressed We would like to say
we have been oppressed by who and how That 1s why we say let us open our hearts
today so that we can address all our 1ssues that we have In our hames Not only in our
homes but elsewhere, even on the roads Let us tell this Commission alt what we have
undergone in terms of oppression We believe the TJIRC will help us today so that our
1Issues can be understood **

This chapter 1s partly a response ta the rallying cry of Rosemary Wanjiru, Mariam
Lesirma and of millions of other women across the country whose most fervent
wish is that therr 1ssues be understood and addressed

TJRC/HansardWomen s Hearing,Kabarnel, 25 Gcl 2011/p 4
TJRC/Hansard/Public Hearing/Mandera’25 Apri 2011/p 14
TJRC/Hansardhiemen s Hearing Narobiip 12
TJRC/HansardWomen s Hearnng/Kabarnel/25 Oct 20117 3
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Although the women’s hearing were a huge success in the Commission's estmation,
the Commussion remained concerned that while the heanngs provided a safe space
for women to tell their stones, the stories were therefore not heard by men or by the
general public. The wriuing of this chapter was, therefore, done in an effort to ensure
that men are given the opportunity to read what women said in the women's hearings
The Commission hopes that by including a detailed discussion of the expernences
of women as narrated by them during the women'’s hearings, men’s awareness of
such experiences will Increase and ulumately this will counter the consequence of
excluding men from these hearings.

Nevertheless, to mitigate the impact of men's absence during the women’s hearings,
the Commussion took two important measures Firstly, the Commission ensured that
1n most cases, the women'’s hearings were held only after both men and women had
had the opportunity 1o attend a significant portion of the public heanings Secondly,
as already indicated above, the Commission encouraged women 1o testify in public
This ensured that the voice and concerns of women were also heard by the general
public As Commissioner Ron Slye explained to a woman who testified in public

Thank you [ ] for bringing this statement to this Commission and for appearing here
before the Commission and the public. As you have said in your testimony, part of
the problems facing women n this community and also throughout the country
and even throughout the world, 15 that many times the abuses and the problems
are not known 5o, it 1s parucularly useful for me and the other male members on
this panel and the men here in this audience, from this community, 10 hear your
testimony Although 1t 15 not a complete solution, making us more and more aware
of these problems, 1t 5 necessary for startng to come up with better solutions®

Or as Commussioner Gertrude Chawatama explained to another woman who testified
in public:

| would ke to thank you most sincerely for having given your tesimony to us in pubhic
You are the second woman here in Mandera to do so What (s important about what you
have done Is that you have been able to share with the public some of the problems and
challenges that women go through If these things are not speken about in public, men
will never understand some of the problems that women go through They will never
understand the pain that women go through But you have taken a very courageous
step and you have spoken in public Your testimony will, not only help other women, but
also a different generation of women | salute you for your courage ¢

The Commission parucularly encouraged women to speak about the whole
gamut of 1ssues and violatiens that affect them in order to bring out the gendered
perspectives of human nights violations This was done deliberately to ensure that

26 TJRC/Hansard/Pubiic Heanng/Nyer/7 Nov 2011:p 18
TJRC/Hansare-Public Heanng Mandera!26 Apnl 2011/p 55
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the testimonies of women in public were expanded beyond testimonies restricted
to rape and sexual violence The Commission was concerned that iIf women’s
testimonies in public were ta be restricted to this narrow category of violations,
as has been the case in previous similar processes, then the impression would be
created that sexual violence s the only or main kind of violation that women have
historcally experienced

A total of 161 women testified duning the public heanings Admittedly, this number
was significantly low compared to the number of male speakers who test:fied before
the Commission In public. However, the deliberate effort by the Commission to
ensure that women spoke in public about a range of issues affecting them 1s 1 itself a
reflection of the increasing visibility and participation of women in public spaces and
processes in Kenya, a trend that the Commission hopes will improve over the years

Thematic Hearing on Women's Rights

The Commusston also orgamised a thematic hearing on women's nights on 8 February
2012:n Nairobi This was a special forum for experts, academics and women's rights
organisations to engage with the Commussion in an analytical discussion on gender
rssues The thematic hearing was also attended by relevant government departments
that had been invited to respend to and offer therr insights on some of the issues
that the Commussion had heard during the country-wide women’s hearings.

Amongst the organisations and institutions whose representatives spoke during
the thematic hearing include' Maendeleo Ya Wanawake, FIDA Kenya, and the
Agency for Corporation and Research in Development (ACCORD) Government
Institutions that participated in the hearing include Kenyatta National Hospital,
National Legal Aid and Awareness Programme (NLAAP) of the Ministry of Justice
and the Women Enterprise Fund

Consultations with stakeholders

In order to ensure that the Commission's processes relating to women In
particular were participatory and inclusive, the Commission held both formal
and informal consultations with women'’s organisations On March 2011, shortly
before the Commussion officially launched its hearings, the Commission held a
consultative breakfast meeting with Kenya Women Parliamentary Assoctation
(KEWOPA) Representatives of development partners (such as UN Women and
GIZ), governmental bodies {such as Kenya National Commission on Human
Rights) and women'’s organisations (including Foundation for Kenya Pastoralist
Women, Women’s Empowerment Link, COVAW and Gender Violence Recovery
Centre) participated i the meeting The meeting interrogated the Commission’s

[
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Women following proceedings at a TIRC public hearing.

engagement with women up to that point and made proposals for addressing
challenges and gaps that had been identified.

On 19 May 2011, after undertaking hearings in North Eastern, upper parts of
Eastern and Western regions, the Commission held another consultative meeting
that brought together a wide range of relevant stakeholders include those
popularly referred to as ‘grassroot organisations’ such as Women for Peace in
Wajir and Hurricane Nakuru Women Rights Centre. This meeting reviewed the
participation of womenin the Commission’s hearings held inthe afore-mentioned
regions. Using insights drawn from this meeting, the Commission strengthened
measures to encourage the participation of women in its processes.

In general the Commission enjoyed a cordial relationship with women's organisations
and benefited immensely from their support, expertise and encouragement.
However, it is regrettable that some women’s organisations (such as FIDA Kenya)
which were at the forefront of lobbying for a truth commission in Kenya and spent
resources in research and publications relating to the work of the Commission
declined to engage with the Commission for the most part of the Commission's
life span. This decision was made in solidarity with other civil society organisations
which boycotted the work of the Commission or severed all forms of engagement
altogether. Some of these organisations had a change of heart in the final phase
of the Commission's work plan but by this time most of the activities in which they
could engage had been concluded.



Definitions and Conceptual Approach

47

This section provides defimtions of key terms used in this chapter and the
Commussion’s conceptual understanding and approach to dealing with and
addressing violations and injustices committed against women

Key terms
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It 1s impartant to define the key terms used in this chapter and create common
understanding of the manner in which the Commission uses them This includes
terms such as 'sex; ‘gender; discrimination against women'’ and 'gender equality’
which may convey different meaning when used in common parlance Other
terms are ‘traditional harmful practices’ and ‘violence against women'’

Sexand gender Theterm'sex'referstothe physical brologrcal charactenistics
that differentiate and define females and males Sex s natural, 1s not
different from one community to another, 1s not learnt and does not change
Therefore, sex 1s attributable wholly to nature That is not true of ‘gender’
which 1s a construct of society Every society has its own conception of how
males and females should behave, what they are entitled to and their worth
and status Indeed, all societies have a gender system which includes a
division of labour, power differentials between genders, cultural concepts of
masculine and feminine and other gendered social definitions

These societal expectations may not always be natura! or rational Being socially
constructed, these relations are neither necessarily nor obviously harmonious
nor non-conflicting ** One’s ascribed gender may therefore be the basts for
liberty or marginalisation In this regard, ‘gender’ refers ta 'relations in the
socrety that connote the socially constructed designation of women and men,
their roles in the culture-specific context and the relationship between the two
sexes'”

Gender equality The term ‘gender equality' refers to women and men
enjoying the same status It is attained when women and men have equal
conditions for realising their full human rights and potenual to contribute
to the national, political, economic, social and cultural development and to
benefit from the results It encompasses the following equality under law,

A Sigot Discourse on gender and patural resource management 1n A Sigot et af feds) Towards common ground Gender
and nalural resource management in Afaca (1985) 2

Sigct et af (n 28 above)

FIDA Kenya A gender guide on statement taking dunng the truth justice and aconcihation process (2009) 2

it
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equality of opportunities, rewards, control and access to resources, and
equality of voice, as well as the ability to influence and contribute towards
development processes

There are two types of equality procedural and substantive Procedural equality
ensures that different groups of pecple are given equal opportunities However,
this approach may lead to inequalities because there is often no guarantee that
the differing groups are equally placed A certain race, sex, ar ethnic group may
be better stationed/positioned than the other Thus, sometimes there 1s need to
affard certain histonically disadvantaged groups special protection in order to
enable such groups to compete favourably and on equal terms with the other
groups This 1s what 1s known as substantive equality, and 1t 1s the justification
for affirmative action measures These useful principles require the law to be
effected I1t1s mostly human rights law that has secured these principles,

Discnmination against women This refers to any distinction, exclusion or
restriction or any differential treatment based on sex and whose objectives or
effects comprcmuse or destroy the recoagnition, enyoyment or the exercise by
women, regardless of their marital status, of human rights and fundamental
freedoms 1n all spheres of life ¥

Traditional harmful practices Tradwional harmful practices refers to all
behaviour, attitudes, and/or practices which negatively affect the fundamental
nghts of women and girls, such as their ight to life, health, digmity, education
and physical integrity "

Violence against women Violence against women means all acts perpetrated
against women which cause or could cause them physical, sexual, psychological,
and economic harm, including the threat to take such acts, or to undertake the
imposition of arbitrary restrictions on or deprivation of fundamental freedoms
in private or public ife In peace ime and during situations of armed conflicts or
of war *

Gender and the Commission’s mandate

50.

As ts discussed elsewhere in this Report, ™ the Commussion interpreted its mandate
to include three broad areas gross vtolations of human nights, histonical injustices,
and other relevant mandate areas However, In setting out and defining these
mandate areas, the TJR Act adopted gender neutral language The Commission
adopted a more nuanced and dynamic approach to interpreting 1ts mandate so

Afncan Women s Protocol an 1¢)
Alrican Women s Prolecel an (@)
Afnican Women s Protecal art 1)
Chagter Two Volume 1
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that it could appropriately and comprehensively cover the violations and injustices
experienced by especially women

The TJR Act’s definition of gross violations of human rights focuses almost entirely
on violations that relate to one’s bodily integrity For clanity, section 2 of the TJR
Act defined gross viclation of human rights to mean

a} violauons of fundamental human rights, including but not limited to acts
of torture, killing, abduction and severe ill-treatment of any person,

b} tmprisonment or other severe deprivation of physical liberty;
¢l rape or any other form of sexual violence,

d) enforced disappearance of persons,

e) persecution against any identifiable group or collectivity on pohitical, racial,
national, ethnic, cultural, religious or gender or other grounds universally
recognised as impermissible under international law,

f) any attempt, conspiracy, incitement, instigation, command, procurement
tocommitan actreferred to In paragraph (a) and (c), which was committed
during the period between 12™ December, 1963 and 28" February, 2008,
and the commission of which was advised, planned, directed, commanded
or ordered, by any person acting with a political motive, or

g} <nmes against humanity

There 15 no doubt that women and men alike suffer all the forms of violations
listed in the definttion of gross violation of human rights provided by the Act The
definition, however, provided two express entry points for specifically dealing
with the plight of women Firstly, the definition includes ‘rape or any other form
of sexual violence’ as a form of gross violation of human rights While both men
and women may be victims of rape and sexual violence, in practice, women are
the predominant victims of this kind of crime

Secondly, the definiion recognizes persecution of an identifiable group or
collectivity on the basis of gender The Act also lists persecution on the basis of
gender as an act that constitutes a crime against humanity when it 1s commutted as
part of a widespread or systematic attack directed against any avilian population,
with knowledge of the attack. Persecution on the basis of gender has long been
recognised ininternational refugee law The Untted Nations High Commussioner for
Refugees’ (UNHCR) 2002 Guidelines on International Protection: Gender- Related

ONE
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Persecution provides that the following qualify as gender-based persecution rape
and other forms of gender-related violence, including dowry-related viclence,
female gemital mutilanon, domestic violence, and trafficking **

The Statute of the International Criminal Court (Rome Statute) recognises
persecution on the basis of gender Persecution 1s defined in the 5tatute as
the ‘intentional and severe deprivation of fundamental nghts contrary to
international law by reason of the identity of the group or collectivity’ ** According
to the International Criminal Tribunal for the Former Yugoslavia (ICTY) the crime
of persecution cons:sts of an act or omission which does the following. firstly,
it discriminates in fact and which denies or infringes upon a fundamental right
Jaid down In international customary or treaty law, and secondly 1t 15 carried
out deliberately with the intention to discriminate on one of the listed grounds,
specifically race, religion or politics *

For its work, the Commssion considered persecution on the basis of gender
together with the notion of systematic or systemic discimination Systematic
discrimination 15 recognised as constituting a gross violation of human rights
According to the Final Document of the Seminar on the Right to Restitution,
Compensation, and Rehabilitation for Victims of Gross Violauons of Human
Rightsand FundamentalFreedoms, thenotionofgrossviolations of humannghts
and fundamental freedoms includes at least the following practices genocide,
slavery and slavery-hke practices, summary or arbitrary executions, torture,
disappearances,arbitraryand prolongeddetentionandsystematicdiscrimination’ ™
This defimtion was later endorsed by the UN Sub-Commission on Prevention
of Discrimination and Protection of Minorities Indeed, the Sub-Commuission
proceeded to put emphasis on ‘systematic discnmination, in particular based on
race and gender’®

United Nations High Commissioner for Human Rights Guidelnes on international Protecion Gender Related Persecution
withint the coniext of Articie 1A 21 of the 1851 Convent:on and/or its 1967 Protocol reiating o the Status of Refugees UN
Doc HCR/GIP/02/01 (May 7 2002)

Rome Slalute art 7{2)g}

Prosecutor v Kingjelac Case No I7-97-25-T Judgiment para 431 (Mar 15 2002)

Final Documen! of ihe Maastncht Seminar the Right 10 Restitution Comgpensation and Rehabihtatien for Vicums of Gross
violatiens of Human Rights and Fundamental Freedoms para 11-15

UN Sub-Comuussien gn Prevention of Discnmnalion and Protection of Minontes Study concerming Lhe right 1o restitution
cormpensalicn and rehabilitalion for wetins of gross violatons of human nghts and fundamental freedums Final repon
suprmitled by Mr Theo van Boven Special Rapponteur E.CN 4Sub 219538 para 13
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Social-cultural context
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The testimony of Florence Nabwala Wanambole regarding the preference for the
boy child amongst the Bukusu ethnic community provides a good starting point
for understanding systematic discrimination agamnst women in Kenya

The Bukusu girl child 1s marginalised from the time she s born When the mother goes
to deliverin hospital or at home and the family hears that it 1s a baby qirl, they fold therr
faces and start saying they wish she had been a boy If this woman continues getting
female children up to the third or fourth born, the husband will not discharge her from
hospital Even her mother in-law will not ga for her They will leave her there because
she only bears girls and she 1s bringing shame to the community A female child in the
Bukusu community starts being discnimimated night from birth

The preference for boys as opposed to girls :s a practice that cuts across all
ethnic communities In Kenya But Wanambole’s testimony reveals something
much deeper a Kenyan female child 1s born into a society that 15 socially and
culturally structured to discriminate against her, from cradle to grave In other
wards, systematic discimimation of women in Kenya 1s a phenomenon that
finds justification and breeding ground 1in communities’ cultural practices In this
respect, (t 15 noteworthy that all communities in Kenya are patrarchal in nature,
and as such, they share a common attribute of patriarchy the domination, control
and objectification of women by their male counterparts According to an analyst

Kenya 15 typically a patnarchal society and the element of masculinity 1s deeply
entrenched in the cultural practices of Kenyan communities For example, a quick
comparison of the vocabularies on gender in the Kikuyu language reveals that the
word for man, mundu-murume cormes from the word wrume, which means extremely
courageous In contrast, the ward muturnia fwoman) comes from the word tumia, which
means to ‘shut up’ or condone Thus men from the Kikuyu ethnic community not only
defne themselves as the dominant sex, but also in terms of the norm of seeing that
women merely exist for therr use

The adverse consequences of patriarchy are mantfested through a number of
cultural practices that objectify and ultimately subject the woman to multiple
violations of her nights These include payment of dowry or bride price, widow

40
41
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inheritance, and fernale genital mutlation or cutting (FGM/C) All these practices
are founded on a culturally sanctioned notion that the woman 1s a man's property
This notion 1s more pronounced in respect to payment of dowry or bride price.

Payment of bride price

The payment of bride price 1s an age old African customary practice. Traditionally,
it1s the means through which a groom expresses his appreciation to the parents
of a bride It also symbolises the bond or union between the families (and clans)
of the groom and the bride Although i1ts intentions are presumably good,
payment of bride price objectifies the woman It opens the door for men to treat
women as their property In recent years, the concept of bride price has become
commercialised and 15 increasingly viewed as a wealth generating venture
According to a recent study

Although bride wealth serves a definite role in the insutution of marriage and 1ts
payment 1s accompanied by very elaborate ceremonies, it would appear that it1s very
much commerciahised today where parents to a bnde-to-be seize the opportunity
to enrich themselves The argument 1s usually that such parents are recovering the
expenses of bringing her up, educating and providing far her, all of which are part of
their parental duties The haggling and bargaining that characterise present day bride
price negotiations totally denigrates women as human beings deserving being treated
with dignmity *

Moreover, the payment of bride price contributes to viclence that women
experience, particularly 1n the home According to a woman who testified before
the Commuission in Wundany!-

Dowry payment has contributed to the abuse [of women] Some have commercialised
it by saying, ‘my daughter is a urwersity graduate, so bring Ksh 400,000 as dowry,
and you can see people discussing as if they are selling something and the men are
the ones who discuss, not even the women [ ] When 1t comes to the dowry of our
daughters, we should be the ones to talk, not them and 1t should be minimal, just to
seek blessings and not for somebody te think that they own you Because they paid that
dowry, now you are his property No, we do not want 1o be the property of somebody *

In fact, empirical evidence has shown that there 1s a causal nexus between the
payment of bride price and inadents of viclence against women A survey
conducted by CREAW in selected communities living in North Meru and Kisi
districts reveals that payment of bride price has a predominantly negative effect
on marital relationships

42 CREAW Bnde prce Is« mudern day sfavery? (200911
43 Pubic Heanng WundanyyWomen s Heaning 24 Jan 2012/ p 25
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Dosviv pavineal has confyibuted 1o the abid Tof wonen !
Somne have cormneraalvaed it by saveng, ‘e danghiter soa
unnversty gradiatc, <o be Ko 100,000 a8 dovwiv’ and von
cavisee poople discussing asaf they are selling somethmg and
the men are the ones who disciss, not even the women

Majority of the respondents were affirmative that brnide price affected mantal
relationshups negatively They indicated that husbands who had paid brnde price
perceved it as having acquired the night to mistreat women {30%s), that wives were thew
property (38 3%, 1t was some form of control (18 3%} and the women should not have
a say In the home {13 3%} Indeed, most respondents {71 7%) observed that this was
because most parents cannot afford to pay back bride price in spite of being unhappy
when their daughters are abused They would thus helplessly sit back when their sons
in law meted domestic violence on their daughters '

The study proceeded to add that the above findings

it emerged that in Kisi for example, men had the tendency to “discipline” their wives
whenever the wives were “disobedient” The forms of disobedience ranged from talking
back to the husband to even attending women’s group meeting without the authority
of the husbands The night to disciphine of course 1s acquired through payment of bride
price as the husband is entitled to absclute control of his wife by virtue of such payment
In the Meru communities the views from FG D's [Focus Group Discussions] alsa tied
with the survey findings with the participants on this question and 1t emerged that
once dowry was paid the men were of the impression that their wives should remain
submissive ta them and should not own any property of their own apart from that
which the husband had authomised In all these instances it was evident that the denial
of nghts in the relationships stemmed from payment of bride price

The payment of bride price 15 also linked to the phenomenon of child marriage
and its prevalence

Early and forced marriage

In Lodwar, the Commission heard the story of Seline Locham who was lucky not be
married off after an attempt to do so aborted

Our people want them ta get married at that age below 18 years] in order 1o get bride
price [ ]Forexample, when { was in Standard Eight, my grandmother was still alive but
my mother had died when | was stll young My grandmother told my father that she
wanted me to get married, so that she could get bride price | refused My father said
that if the government had refused then it was okay *

CREAW (n 42 above. 16

45 CREAW (n 42 above) 16
46 TJRCiHansard LodwariNomen s Hearng'15 October 2014 p O
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In a stmilar fashion, an attempt to marry off Anne Kwaw’s daughter failed She
spoke to the Commussion in Lodwar

[ am a mother of seven children There was a time when my husband wanted to marry off
one of my daughters who was in Stendard Eight 1was in a very difficult situation because
1 was not happy with what my husband wanted to do [ ] She was in second term in
Standard Eight We had a ciscussion and | talked to the daughter He was boasting that
when the old men come they should be given water She was supposed to talk to the
old men 1tried my level best, and | stood firm | did not want my daughter to be married
off, because she was stll young She was only 13 years old by then | struggled with my
husband to make him abandon the idea of marrying off our daughter at that tender age
| talked to the headmaster until we came to a conciusion One day, the teachers came
10 talk to um They even threatened hum that if he was to marry off his daughter at that
age, they would report him to authonties and make sure that he would be arrested and
jailed They were against the 1dea of this young girl being marnied off at that age and by
an ald man. So, that s what assisted me 1t s sad that my husband passed on Currently,
my daughter 15 the sole breadwinnerin cur family This is because she is the one who is
educated She finished her secondary school and joned teachers training college Right
now, she 15 a teacher sn Laikipia County

However, in almost ali parts of the country, the Cammussion heard painful stories
of women who were robbed of their childhood after been married off at a tender
age For instance, Paulina Nyanguo was marned off to a polygamous man at
the age of 13 years She spoke about her experience during the Commission’s
Women's Hearing in Narok

I'was a young gurl, 13 years old, | was marrnied to somebody When | got married, i got into
very many problems | gave birth to five children 1 did not even have a pair of shoes 1did
not have education and my husband had many wives He was old but he had many wives
At one ume, he chased me away without anything | only had two lessas | came to Narak
In 1993 lused to stay in a house made of cartons | started selling maize in the town [went
through very many problems | was catled all names | suffered for over 17 years | thought
about lacking ahead and being focused A famine came and wiped out the livestock In
Maasal, wornen and children do not have a say in anything We cannct inhent anything *

Another victim of forced marriage spoke about her experience during the
Commuission siting in Kiryandongo, Uganda

In 1991, | was a young girl and not ready for marriage |am ncw 34 years old but Iremernber
my father telling me that people from Mt Elgon evicted people So, one day, as | was
coming from school, | heard some Kalenjins saying that they wanted to do their issues
| was in Standard Six and when | arrived at home my father said that there were people

TJRCMansaig Women s Heanng:Ludwar/11 Gctaber 2011:p 10
TJRC/Hansard/MWomen's Hearing/Narok/30 September 2¢11ip 11



Mrs. Namaris Lemuna, clad in her traditional regalia, speaking on Samburu women's rights at the Rumuruti
TJRC’s women's forum.

coming from the mountain with their properties. They came to our house - my father was
polygamous - and opened our house and took me. They asked me whether | wanted to
die or marry and so, | accepted because there were gun shots. | went with two men that |
could not see because they were in black. They took me to Typhus Morei and told me that
he was to be my husband. | stayed and got two children.®

68.  The legislative framework governing the age of marriage in Kenya is discussed
further below. But it is important to mention here that despite the prohibition of
child marriages, the practice remains relatively high especially in rural areas.

L] Female genital mutilation or cutting

69.  In many cases, girls enter into marriage or are married off soon after they have
undergone FGM/C. FGM/C is broadly defined as the ‘surgical removal of parts
or all of the most sensitive female genital organs, [for non-medical reasons]’*

A more comprehensive definition is now used in Kenya. In terms of this definition,
FGM/C

comprises all procedures involving partial or total removal of the female genitalia
or other injury to the female genital organs, or any harmful procedure to the female
genitalia, for non- medical reasons, and includes:

e
49 TJRC/Hansard/Women's Heanng/Kiryandogo/1 November 2011/p. 7
50 OHCHR Fact sheet No. 23: Harmful traditional practices affecting the health of women and children.
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(a) cltornidectomy, whichs the partial or total removal of the clitoris or the
prepuce,

(b} excision, which 1s the partial or total removal of the clitons and the
labia minara, with or without excision of the labia majora;

{(¢) infibulation, which 1s the narrowing of the vaginal orifice with the
creation of a covering seal by cutting and appositioning the labia
minora or the fabia majora, with or without exasion of the clhitors,
but does not include a sexual reassignment procedure or a medical
procedure that has a genuine therapeutic purpose

In Kenya, FGM/C has been practiced for generations It 1s prevalent among the
Somali, Kisn, Kuria, and Maasai ® It s least prevalent among the Luo and Luhya
Proponents of FGM argue that the practice marks an important stage in the life
of the concerned girls in the book ‘Facing Mount Kenya, Jomo Kenya, the first
president of independent Kenya, dedicated an entire chapter to defending FGM
He summarised his arguments thus

The real argument hies not in the defence of the surgical operation or its detalls, but
in the understanding of a very important fact in the tribal psychology of the Gikuyu
- namely, that this operation 15 stll regarded as the very essence of an institution
which has enarmous educational, soaal, moral, and rehgious implicaticns, quite apart
from the operation itself For the present 1t 15 impossible for a member of the tnbe to
imagine an miuation without chitondectomy Therefore the abolibon of the surgical
element in this custom means to the Gikuyu the abolition of the whole institution *

Without doubt, girls (and boys) are given useful life lessons during rites of passage or
itiation cerermnonies, But it 1s also durning such ceremanies that girls are sociahsed to
be subordinate to men Duning the parallel nites of passage for boys, they are equally
socialised to think of women as their subordinates, and they, as the superior of the
sexes In the initiation ceremonies, both bays and girls are often introduced to the
notion of the 'other, referring 1 this particular context to those communities that do
not practice circumcision They are cautioned against getting marned to individuals
from these other communities According to Jomo Kenyatta, for instance

No proper Gikuyu would dream cf marrying a girl who has not been arcumcised,
and vice versa I115 a tabao for a Gikuyu man or woman 10 have sexual relations with
someone who has not undergone this operation [FGM] If it happens, a man or woman
must go thraugh a ceremonial purification, korutwo thahu or gotahikio megire - namely,
ritual vomiting of the ewil deeds »

KNBS Kenya Demographic and Health Survey 2008-09 (2010, 264

52 J Kenyatla Facing Mount Kenya (1965)
53 Kenyafta (n 52 above)
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The implications of the nexus between the cultural practice of circumcrsion (both
for male and female) and inter-ethmic relations in Kenya are diverse

In the final analysis, it remains indisputable that FGM/C 1s one of the traditional
harmful practices affecting the health of women and children. Potential health
complications and risks resulting from FGM include physical and psychological
trauma, sterility, obstetric fistulae, tetanus, and HIV/Aids *- Some of the negative
consequences of FGM/C are well captured in a mowving speech made by a Kenyan
member of parliament, Sophia Abd: Noor, during the parliamentary debate on
the Prohibition of Female Genital Mutilation Bill,

Iam a iving example of women who have undergone the FGM | went through the FGM
atatender age of five years I was circumcised by an old mother who had eyes problems
She mutilated me and | bled for three days Fortunately, ! was near a hospital and that
(s how [ was saved, but many of my age mates who went through that practice are not
with us today During my wedding night, 1t was not something that | enjoyed | cried |
wis In tears because 1t was very painful That gave me a psychological problem, and |
was not comfortable in whatsoever | was doing Then during my first delivery, | had a
probrlem 1t was compircated and | was in labour for five days They had to remove the
child with a vacuum That is why immediately | graduated from college | started talking
about the FGM because that gave me a problem *

Abdi Noor’s experience 1s not uncommon The Commission heard a similar story in
Kapenguria

There are so many women who get complications but they fear to talk about 1t Marny
never even turned up today One such woman 1s my mother She gave birth at home
and the child got complications in the brain because she [my mother] was circumaised
When she was giving birth, she struggled so much Another woman assisted her She
was about to die but she was assisted

In Hola, yet another woman spoke of a similar experience

lam one of the people who had to undergo the FGM when | was young and experienced
many problems due to that | bled profusely when | was circumased and until today
it1s a proklem when 1t comes to delivering | did not have a good relationship with
my husband because we could not agree in the house $o, ! am now single | want the
Government to intervene in the ssue of the FGM [} During delivery, one has many
problems Women also lack the sexual urge | am only appealing 1o the Government 1o
intervene and stop the FGM ©
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See eg A Browning et &l The relaionship betwsen female genifal mutfation and obsteinc fistulae’ {2010) 115(3}
Obstetrics and Gynecalogy 578

Kenya National Assembly Oficial Report 12 Apnl 2011 p 50
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Another victim of FGM/C recalled her experience during the Commission’s hearing
in Kitale

As a Sabaot, | was caircumcised when | was thirteen years and my teeth were also removed
when | was around seven or eight years It was done forcefully | tried to run away but
they held me, took a stick and removed the teeth That was a violation because I did not
want that | was circumcised when | was thirteen years and | was told that | had to be
arcumcised because my fellow people were being circumaised at twenty years They
said that | had 1o be circumased because | was the first born of the second wife and my
mother wanted to wear skin clothes so that she can say that she has a daughter who has
been circumcised | was circumased by force [ ] One time, | went for a journey and my
children told me that Cherop wants to go and be aircumcised at the neighbour’s place |
told her that the government has outlawed circumcision and asked her who would pay
| refused and my daughters are not circumcised *

Undoubtedly, FGM as a traditional practice is performed exclusively by women For
Instance

(n the Pokat community, circumaision s done by women who want to get income Those
women are very ald Right now, they get Kshs1 000 for arcumcising one girl When they
arcumcised the girls, there would be some little money but now the amount has been
increased Previously, they used 1o be paid Kshs500 per circumcised girl but the amount
has since increased to Kshs1 000 >

This 15 true 1n all communities that practice FGM/C In Narok, for instance, 1t was
asserted that

FGM Is practiced by women That is our culture [t15 the mothers who do it We practise it
It 15 a culture which has been there from ume immemeonal 1tis difficult to eradicate that
culture 60

Therefore, 1t has been argued that it 1s women who perpetuate FGM/C*' However,
while women's role in perforning FGM/C cannot be diminished, 1t 1s also the case
that men are to a significant extent responsible for the entrenchment of the practice
Indeed, proponents of the practice - and men in particular - argue that FGM/C, and
especially the removal of the chitoral hood, ‘helps’ a woman to maintain fidelity in
marriage The role of men in perpetuating FGM was well illustrated by a witness in
Wundany

The man 15 the head of the house in Islamic laws The women take directions from
the men 1 would hke that we organise workshops or meetings for men so that they

TJRCANomen s Hearnng/Knale/22 October 2011/p 12-13
TJRC/HansardAWVomen s Hearing/Kapenguna/15 Cctober 2011/p 3
TJRC/HansardMomen s Heanng'Narck/30 September 2011/p 13
FIDA Kenya (n 41 above) 6
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can be shown videos to see how painful it 1s for a woman to be crcumaised They are
circumcised at the age of between four years and six years They should also be shown
the effects of circumaision on delivery of children If Somali or Islamic women are not
crcumaised, they are told they are prostitutes There 1s alot to be learnt about thisissue ©

As the example below shows, in certain cases men have aggressively reststed
attempts to sensitise communities about the negative effects of FGM

At the moment, there are some parts in Mt Elgon where FGM 1s being dene because
there are elders who still hold onto that culture | remember there 15 a time we went to
Cheptais to conduct sensitisation about FGM My colleagues and | were almost being
beaten by men They were sayng, 'you women want to mislead the community, your
mothers were crrcumaised and yet you are here to cheat our children’ In the interior
parts of Mt Flgon, FGM 15 still being practiced If you want to know that that really
happens, if you come aver in the months of November and December, you will witness
girls being circumaised We, women leaders are trying our best although we have not
managed to eradicate it completely

In Bungoma, the Commission heard that for Sabaot women 1t 1s double jeopardy.
They undergo FGM, ostensibly to reduce their sexual urge That having been
achieved, their husbands then opt to have sexual relations with Bukusu women
wha are uncircumcaised

The Sabaot woman has been sexually viclated Even when one's sexual urge 15 reduced,
she 15 )ust there  Our men knew that arcumasion 1s bad and they now go to look for
Bukusu ladies They will tell you that you cannot satisfy them and so they had better
go and look for a person who knows 1ssues ahout sex So, we are just there and other
women are brought to us !

Under CEDAW, state parties have agreed to ‘take all appropriate measures  to modify
the socialand cultural patterns of conduct of men and women, with aview to achieving
the elimination of prejudices and customary and all other practices which are based
on the idea of the inferiority or the superionity of either of the sexes or on stereotyped
roles for men and women' The African Women's Pratocol specifically addresses the
question of FGM in particular and traditional harmful practices in general Article 5(b)
of the African Women's Protocol provides that state parties shall take all necessary
legislattve and other measures to eliminate harmful cultural practices, including
‘prohibition, through legislative measures backed by sanctions, of all forms of female
genital mutilation, scarification, medicalisation and para-medicalisation of female
genital mutilation and all other practices in order to eradicate them'

62 TJRC/MHansard Nomen s Heanng Wiindanyi24 January 2012/p 4
63  TJRC/Hansard Women s Heanng Bungomar§ July 20:15 13
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Overtheyears,therehave beenmanyinitiativestoehminate FGM Duringthecolonial
pernod, the fight against FGM was spearheaded by Chrnistian missionaries Their
efforts were resisted and viewed as part of European cultural impenalism Indeed,
resistance against FGM dovetailed into the broader struggle for independence In
this regard, it has been noted, for instance, that ‘FGM became an instrument of war
to the ethmic iIndependence movement among the Kikuyu reacting against what
they percewved as cultural impenalistic attacks by Europeans’®* Moreover, ‘[o]ther
ethnic groups (Meruy, Kisi, Kuna & Kalenyin etc) affected by the Briush prohibition
of the procedure drummed help to strengthen Mau Mau movement against British
colonial rule in the 1950s' In this regard, Jomo Kenyatta, a key figure in Kenya’s
struggle for independence, wrote that ‘(tlhe mussionanes who attack the irua
lcircumaision] of girls are more to be pitied than condemned, for most of therr
infarmation 1s derived from Gikuyu converts who have been taught by these same
Christians to regard the custom of female circumcision as something savage and
barbaric, worthy only of heathens who live In perpetual sin under the influence of
the Dewvil’™

Against this background, 1t 15 not odd that there were little to no official efforts to
curb FGM in the early years following independence In the 1970s, especially after
the declarauon of the Women's Decade n 1975, a number of Kenyan women's
organisations joined the church in advocating for the aboliion of FGM®' These
efforts galvarised in the 1990s when President Mor joined calls for the abandonment
of FGM He issued two presidential decrees banning and prohibiting public hospitals
and chrucs from performing FGM/C

In 2001, the Kenyan parhament enacted into law the Chidren’s Act which
prohibited FGM/C and a range of other cultural harmful practices Section 24 of
the Act provides that'no person shall subject a child to female circumcision, early
marriage or other cultural rites, customs or traditional practices that are likely to
negatively affect the child’s life, health, social welfare, dignity or psychological
development’ Under section 119(1)(h) of the Act, a female child who has been
subjected or 15 likely to be subjected to female circumaision 1s ‘a child in need
of care and protection’ In essence, the Act contains a protection mechanism for
children identified as being in need of care and protection

A study conducted 1n 2008 on the impact of the Children’s Act in relation
to FGM/C found that although many were aware of the prowvisions of the

FIDA Kenya Profecton agamsi female genital mutialion A review of the Chiarens Act lessons from Samburu and

Ganssa aistricts (2009} 6
Kenyatta (n 52 above) 147
FIDA Kenya (n 65 abuve) 6
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Children’s Act, this awareness had not translated into 'definitive, action
oriented mechanisms™ The study also found that Provincial Administration
had not been cocperative in assisting in the implementation of the Children’s
Act to curb against FGM'™ In the intervening period, more and concerted
efforts have been taken to curb FGM/C Statistical data shows that the practice
of FGM/C 15 gradually reducing. Many communities across the country are
resorting to alternative rites of passage that do not involve FGM/C Every year
for some time now, hundreds of Kikuyu girls (and from around the country)
undergo educational rites of passage without at the same time been subjected
to FGM This has contributed to the reducing prevalence of FGM In 1998, 1t was
estimated that 38% of Kenyan women were circumcised This reduced to 32%
In 2003 and further down to 27% in 2008

Despite the encouraging strides made sn curbing FGM/C, the Commission
received testimony pointing to the fact that the practice remains prevalent That
the practice has endured for generations 1s mainly a function of cultural belefs
and attitudes As 1t was explained to the Commission in a Women's Hearing in
Kuria

The first thing that | want to say concerns our qirl child and haow she 15 affected
by circumaision When they are circumcised, many of them discontinue school
When they stop going to school, the first thing that will happen is that they will get
married They get pregnant immedrately after circumaision because they feel that
they are grown up and yet, they could only be 14 years old So the teaching they get
during the FGM daes nat allow them to go 1o schoal anymore  They just feel like
they are grown up and they can get married to the point that she cannot support
herself in her own house in marriage There are those who decided to go for FGM
for marriage purposes They are told that if they are not crrcumcised, they will not
get marned The other thing 15 that if she goes to a home where they ¢rrcumcise
and has not gane through 1t, she will be despised She will be humihated and not
respected because she s uncircumased Earlier on, if you got married and you were
not circumcised, they would forcefully do it during childbirth Imagine the kind
of pain when n labour and crcumaision  Much earlier on, they would say that f
you were not arcumcised, you would not get a child and bring 1t up, they would
strangle it If these traditions are not performed, a girl would not be respected in
the community

FIDA wenya Frotechon against female genital mutriation A reviers of the Chidran s Act lessons from Samburu and Ganssa
disincts (2009) 19

FIDA Kenya (n 65 above) 19

KNBS Kenya demagraphic and health survey 2008-09 (2010) 264

TJRC/HansardWemen s Hearing/Kuna/26 July 201/p 5
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The Vicious Cycle of FGM™

Girls forced out of school | i FGM “Sexual maturity”
1

Early marriage

llliteracy Poverty . Premature motherhood

Maternal death

In Nyeri, the Commission heard the account of two children who had been forced
to flee their home for fear of being forcefully circumcised by their grandmother:

my brother-in-law’s children came to stay with us because they feared their grandmother
would have them circumcised by force. They even told me that their elder sister was
circumcised by force. She had no choice. So, that is why they decided to stay with us.
One of them was a Standard Six girl. She had been told that she would be circumcised
by force. So, they ran away and came ta my place. When | told their parents that these
children were staying with us, they told me not to feed them and that | should chase
them away. They had come all the way from Murang'a. So, | did not send them away [...]
Today as | speak the two children are staying with me.”?

It is important to note that in July 2011, the Kenyan parliament enacted into law
the Prohibition of Female Genital Mutilation Act (FGM Act).”® Firstly, the FGM Act
establishes a board that is responsible for, amongst other functions, the designing,
supervising and coordinating public awareness programmes against the practice
of FGM.”® It is also mandated to design programmes and activities aimed at
eradicating FGM.”® Secondly, the FGM Act strengthens the relevant provisions
relating to FGM in the Children’s Act. In particular, it expressly makes performing
FGM on anyone a punishable offence. Other offences under the FGM Act include
aiding and abetting FGM, procuring a person to perform FGM in another country,
use of premises to perform FGM, possession of tools or equipment for performing
FGM, failure to report commission of offence under the Act and use of derogatory
or abusive language.”” On the last offence, the Act provides that:

72 Chart borrowed from CREAW Status of women and girls in Kenya
73 TJRC/Hansard/Women's Hearing/Nyeri/8 November 2011/p. 23.
74 Act No. 32 of 2011.

75 FGMAct, sec 5(a)

76 FGM Act, sec 5(e).

77 FGMAct, sec 19-25.
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Any person who uses deragatory or abusive language that 15 intended to ndicule,
embarrass or otherwise harm a waman for having not undergone female gerutal
mutilation, or a man for marrying or otherwise supporting a woman whe has not
undergone female genital mutilation, commuts an offence and shall be hable, upon
conviction, to imprisonment for a term not less than six months, or to a fine of not less
than fifty thousand shillings, or both ™

Although the FGM Act 15 a progressive piece of legislation and represents a leap
forward towards eradicating FGM in Kenya, 1t 15 too soon after its enactment to
calculate the impact or benefits thereof

Widow inheritance

Anather harmful cultural practice that objectifies women, keeps thern in perpetual
subordinate status and exposes them to a vanety of human rights violations, 15
widow inheritance The negative effects of wife inheritance in Kenya have heen
summarised as follows

Wife inhentance denses women therr fundamental human rights, particularly the right
to sexual autonomy, the nght to the enjoyment of the highest standard of sexual health,
the nght to property and the nght to equitable inheritance The ntuals involve some
form of sexual encounter and a degree of exposure to STDs, including HIV/Aids In some
communities the widow (s expected to continue reproducing in order to maintan the
legacy of her deceased hushand This requires unprotected sex — for conception to
take place Protected sex or the use of a condom 15 not considered a fulfilment of the
cultural requirement of inheritance The practice can therefore be said to have severe
consequences with regard to HIV/Aids In most situations, the widow who refuses to be
inherited is considered an cutcast and a bad omen and 15 sent away fram the community
Where a widow declares that she does not wish to be inhented, she 1s blamed for the
death of her husband and accused of being disloyal and disrespectful ta customs and
to her in-laws Such grounds are used ta deny widows their property nghts, and most of
them are therefore disinhented and thrown out of theirr matnimonal homes

Despite years of efforts to discourage the practice, widow inheritance remains
widespread in Kenya Proponents of widow inheritance - predominantly men - claim
that the practice serves as a social security mechanism for widows and children The
Commussion heard about this explanation from a male witness in Kisumu

In the Kenyan scenaria, only a visitor would not be aware of the very many negative
propaganda and nnuendos that have been peddled aganst the luoc as being
responsible for the poverty or relative backwardness, Cases of attack include, and are
not limited to, the Luo widow support systems It is not uncommoan to find the general

78 FGMAC! sec 25
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media and people who come from outside the Luo culture talking in derogatory terms
about the Luo practice of widow support to a point that it 1s what 1s blamed for the
prevalence of HIV/Aids i this region ™

When Commussioner Ronald Slye inquired as to whether this witness was aware of
the apinions of Luo women an the practice of widow inheritance he responded that

[ have a lot of knowledge of that since | have been bornin the Luo sector and | understand
Luo widows very much Those agitaung over this matter are non-Luos and Luc women
understand the practice It does not dehumanise them, it goes not turn them into chauels,
but 1t 1s one way of ensuring that they are supported within the family set-up In certain
cases, 1115 not conjugal it is support as the word reads so that there 15 a father iigure ™ To
give the vistues of that system, you will find that most of us, even in this hall, have benefited
from support and education from uncles and relatives When you look around, you wall
find that the number of Luo street urchins as compared 10 those of other communities
15 very small Further to those support systems, we had the post-election violence, but
you cannot locate the IDPs from Luo land because of those family support structures In
areas where there are no such structures, then you will find them having tents all over the
country We are talking about a nich culture and people need to study 1t and understand 1t
and not pass value jJudgment without deep knowledge of the Luo structure

However, the testimonies recewved by the Commission at the women’s heanngs
are starkly in contrast with the above views In Kisumu, where these views were
expressed, the Commission heard that widows whose husbands were killed in
the 2007/08 Post Election had been forced to abandon their homes after they
refused to be inherited Some of them had been forced into prostitution

So, most women have come 1o towns and urban centres to avoid being inhented and
some have been tald to move out by their extended fammilies For a number of them, it s
easier to get money in the town They do some httle laundry work for as little as Xshs30
or Kshs50. Sometimes after working for a whoele day and because they were given a
meal, the cost of that meal s deducted The most vulnerable have gone into prostitution
1o survive although that puts their ives and those of their children at sk For them, that
is the only way they can survive, Most of them are usually arrested for stealing **

Regardless of the perceved or even actual advantages of widow nheritance,
women who testified on this practice strongly condemned 1t, almost without
exception Indeed, for many women the veryidea of inherntance 1s dehumanising
For Esther Kesy, for example, it was completely incomprehensible to her that she
could be inhented by a person whom she had cared for as a little boy {See Box

TJRC/Public Heanng/Kisumu/19 July 2011/p 14

TJRC/Public Heanng/Kisumu/19 July 2611/p 19
TJRC/Public Heanng/Kisumu/19 July 2011:p 1§
TJRC/HansardMWomen s Heanng Kisumu/16 July 2011/p 7
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below). Her story reveals the multiple challenges, injustices and violations that
widows face upon eviction from their matrimonial home. More often than not, as
the testimony below reveals, their pursuit for justice is an agonising experience.

I'am also a widow but I have also undergone many challenges as a widow. | was evicted
from my husband’s hame because | was married in Western. We had lived together and we
helped each other and in 1996, my husband died and | saw things that | had never seen in
that family. | was told to move out of that home and | left everything. | had twa children but
I thank God because when | came back to my home, | joined a group of people working
with the health services. We counsel people in the villages and it is assisting me. Before my
husband died, my child was involved in an accident in Malindi Bus and my husband was
the one following up the case. Unfortunately, when he died | did not get the compensation
and the case was already with an advocate. When | tried to follow up with the advocate
in Eldoret, they told me that | should take the documents that | had forgotten in Malindi
When | came, | did not get fare to take me back to Eldoret and my husband’s family could
have assisted me but they took everything from me. | went back to my home and started
life with my children. | struggled and went back to the lawyer's office but by bad luck, |
found that he had moved and | do not know where he is. Up to now, | have not got any
compensation for my child. Lack of education, like the previous women had said, is like
darkness to us. | do not know where to go so that | can get my child’s compensation. That
is all I had and may God bless you. | have the documents at home but | did not know that
suchissues can arise. The company of the bus no longer exists but when | followed up, it is
as if the money had already been given out ®

83  TJRC/Hansard/Women's Hearing/Kilifi/p. 35
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‘| used to wash him when he was young': The story of Esther Kesi

(TJRC/Hansard/Women's Hearing/Kuif/17 January 2011/p 12-13

My name 15 Esther Kesi 1 come from Malindi in the side of Ganda and | am a widow My
husband died n February 2008 out of an accident After he died it became] a conflict The
father said that he wit bury him at their place and 1 accepted and we went and buried bum Then
| wanted to go back to my home where we had rented, but my father in-law said that | will nat
move away, but stay there | persevered and stayed

The problem 1s that they were forang me to be inhenited by the younger brather | used to
wash him when he was young and now he is a big person My heart could not allow me to be
married to such a young person, because 10 me, he was a child He could be my husband but
he was too young then $o, my father in-law said that | could not stay there if | could not accept
that He said that a person who does not have a husband cannot stay there If that was the case,
I should go back to my maternal home

| wanted to be free so that | could look for empleyment because | was used to working
when my husband was alive | was doing causal jobs and we could help each other Now, my
father in-law said that at his home a women cannot do work | said | have to work because lused
1o work to bning up my children Why naw that my husband has died | should not look for a job?

It was now a conflict, | wanted to go and look for a job, my father in-law did not want it |
stayed there from the ume my husband died 1n February until June It was now too extreme and
| could not manage it My eldest brother in-law who had four wives wanted me to be the fifth
wife, he had his children and | had mine | said | could not manage 1t because he had his wives
and my husband had died

My husband had said that if he died, | should not be inherited It was better for me ta go
back to my maternal home It was 4 pm when my children were at school, the elders came and
I was being asked to name the husband who will marry me | said that | will not be marnied and
one grandfather said, in therr tradition, when the husband dies the widow 1s marnied If | do not
want 1o be married then | should move out | accepted to move out but | wanted to know what
| was supposed 10 do and what was goad before the eyes of God | told them that | should not
make them happy and mess up my relationship with God

They chased me away and 1t was 4 pm, approaching 500 pm they sent me away they
abused me words that | cannot even mention They really abused me and my father in-law said
that i was the one who killed therr son, my husband That | am the one who made him to die as
if | was the ane who caused the accident | was just bad fuck, but 1t turned out to be wrangles
and abuses My father in-law abused me untl he got sausfied

| took all my luggage, beds etcetera, and | put everything in a good position at home From
Msuloni 1o Ganda s not far You could even board a motorbike because 1t i1s not far | took my
young child who was stll crawling and others were <rying as | was being assaulted | left the
elder childrer: back, so that | could go home Whenlarrived at my maternal home and explained
what had happened to my parents, they asked me where | had left the property | told them
that | had left everything there, my father gave me Kshs500 and told me 1o 1ake a vehicle the
following marning and go take my property home
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When 1 reached there the following morming, | greeted them in good faith, carried my
property and went back to my home Now, since that 1ime, | am suffering with the children
Their grandfather does not come to even just look at his grandchildren see how they are farring
on | am the one whe has to look for food to feed them, | have 10 buy a book and a pen, | have 10
ensure that they dress properly, groom them and ensure they eat well, all that depends on me |
am the one who 1s responsible for everything There I1s nobody on the side of their grandfather,
the home of their father to even bring a kilogram of flour 1o come and say that they have come
to find out how their grandchildren are doing

It was really painful, the elder child was in Standard Six when my husband died The same
year he dropped in marks and he could not go to Standard Seven because of the shock after
the death of his father The following year he went to Standard Seven and he is now in Standard
Eight The question | am asking 15 If my child passes in Standard Eight, what will | do?

| do not have a good job that would generate 2 good income, 1t 1s just casual labour that |
do just to put food and other small tems on the table for my children | do not have money that
can enable me take my children to school That s why | am praying for assistance for my child

Even when widows are not evicted from therr matrimonial homes or forced into
another marital relationship, they still face other challenges and violations. They
may be forced to undergo certain customary rituals They may also be denied the
opportunity to properly mourn their departed husbands In Embu, the Commussion
heard the story of a widow who was not allowed to see the body of her dead husband
because at the time of his death she was pregnant and it was believed that she
would muscarry If she were to be allowed to see the body The result was a traumatic

experience

[used to stay with my husband before he was killed in 1967 | remained a widow with
five children The first born child was six years old when his father was killed The
police never found the bady | have two sisters, but they could not assist me | was
told 1o go and report the matter to the elders, 5o that the clan members could go and
search for the body They looked for the body and they found 1t after 14 days That was
in July 1967 The bedy that was brought to us was nat that of my husband Since | was
expectant, | was not allowed to see the body because | could miscarry | did not see
the body of my husband The persan that they buried was not my husband | beleve
that they buried the wrong person During the day of the burial, | wondered why they
did not allow me to see the body of my husband On the day of the burial, | was told
that someone had seen a body in the river at Rukingasi Somebody told us that the
body we collected from the mortuary was not my husband’s The person who had
denied me a chance to go to the mortuary started fighting me Those who went to the

mortuary collected the wrong body *

TJRCANomen s Hearnng/Embu/22 November 2011/p $1-12

rH
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Even though this event occurred more than four decades ago, and indeed her
husband’s body was eventually found, the expenence left the widow traumatised and
she has carned a heavy emotional burden for all these decades indeed, from Mandera
to Busia, from Nairobi to Mombasa, the Commussian’s hearings were attended by
women who had been wounded, brutalised and violated in one way or the other in
the name of culture The Kenyan woman carries a heavy emotional burden

State sanction of systematic discrimination against women
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Although many genderdiscriminatory practices are embedded in culture, the state can
play an smportant role in eliminating these practices and ultimately in empowering
women During the mandate period, the state acquiesced 1o or sanctioned most of the
harmful practices described above. The Kenyan state has been patriarchal in nature
since its inception * The colonial state was founded on a Victorian worldview, one in
which gender roles were clearly defined with the result that public space (political)
was understood to be the male’s domain while the domestic sphere (apolitical)
belonged to the female State structures were thus designed to reflect and serve this
worldview Upon attaining independence, these structures were never dismantied
instead, the iIndependent state was ‘further masculinized and ethnicized'™

The result was structural and systematic discrimination against women by the state
itself That this was the case is evident from laws that governed the country during
the mandate pericd Some of these laws were manifestly discnminatory whereas
others were discrumunatory in therr effects, Other laws such as the Judicature Act
sanctioned customary practices which, as has been described above are manifestly
discriminatory

_ Constitution of Kenya (1963} The Independence Constitution adopted in
1963 was Kenya's supreme law throughout the Commussion’s mandate period.
Like many constitutions adopted n the 1960s, the Independence Constitution
contained a bill of rights which guaranteed mainly civll and political nghts The
rights were guaranteed to every person in Kenya regardless of race, tnbe, place
of ongin, residence or other local connection, political opinions, colour, creed,
or sex * In essence, the Constitution prohibited discnimination including on the
basis of sex However, the prohibition of discrimination an the basis of sex did
not extend to matters of adoption, marniage, divorce, burial and dissolution of
property on death * This had a particularly negative effect of women's freedom
and enjoyment of rights.

N Kamau Women and pohlical feaderstp in Kanya Ten case studies {2010) 11
Kamau (n 86 abowe) 12

Constitution of Kenya 1963, sec 82

Constitution of Kenya 1963 sec 82(4)
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Section 82{4) represents substantial and dangerous retrogression for women
because the exemption apphes to areas that affect relationships :n the private
sphere, where women are subject to private power with little say - a sphere
that has historically been defined by inadequate or non-existent enforcement
of women’s human rights Section 82(4) leavesintact traditional male privileges
In the crucial areas of marriage, divorce and succession **

Moreover, section 90 and 91 of the Independence Constitution discriminated against
women in relation to passing on ctizenship Section 90 provided that ‘a person born
outside Kenya after 11 December 1963 shall become a citizen of Kenya at the date
of his birth «f at that date his father 1s a citizen of Kenya' Section 91 provided that ‘a
woman who has been married to a citizen of Kenya shall be entitled, upon making
application in such manner as may be prescribed by or under an act of parliament,
to be registered as a citizen of Kenya' The effect of these twin provisions was that
Kenyan women lacked the capacity to pass on catizenship both to therr foreign
spouses and to children whose fathers were not Kenyan

The Independence Constitution was repealed on 27 August 2010 following the
promulgation of a new Constitution

"~ Judicature Act and the Magistrate Courts Act:*® The Judicature Act recognises
African customary law as a source of law in Kenya On its part, the Magistrate
Courts Act provides for a judicial mechanism whereby customary claims such as
those relating to dowry and pregnancy compensation can be claimed '

~ Marriage Act and the African Christian Marriage and Divorce Act: These two
Acts of Parliament provide for the marriage of girls of between the ages of 16 and
18 aslong as therr parents consent * These provisions were rendered inoperative
by the Children's Act of 2001 as well as the Sexual Offences Act of 2006

Law of Succession " This Act of Parlament was enacted with the intention
of merging and consolidating all the systems of law of succession and therr
support legislation into one comprehensive statute in arder to give the country
a uniform law of succession applicable to all sections of the Kenyan papulation *'
ltgoverns the division of property after one’s death erther through a will {testate)
or without (intestate) The Act provides for the equal inheritance of property
between men and women,

UNIFEM Promoling the human rghts of women i Kenya A comparalive revie.v of doresnhc lavs {2010
Chagters 3 and Laws of Kenya respectwvely

Magistrate Courts Act sec 9{a)

Mamage Act sec 19 & 21 African Chnstian Marnage and Divarce Act sec B

93 Chapter 160 Laws of Kenya

94 Secnons 2(1) and (2} of the Succession Acl prowide thus  Except as otherwise expressly provided in this Act or any ather
written law the provisions of this Act shall constitute the law of Kenya in respect of and shall have universal application 1o
all cases of ntestate or lestamentary succession to the estates of deceased persons dying atter the commencement of this
Acl and 10 the administrabion of eslates of thase persons

OnE
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However, sectian 32 thereof stipulates that the Act does not apply to inherntance
of agricultural land and livestock within areas which the Minister may in the Kenya
Gazette specify. Under section 33, such land is to be governed by the customary
law of the community of the deceased The effect of section 32 and 33 s to
sanction or legitimise discrimimation in succession matters considering that in
many traditional customs women and girls are prohibited from inheriting property
upon the death of their parents or spouses

Moreover, under the Succession Act, upon remarniage the interest of a widow in
the matrimonial property terminates notwithstanding the fact that she might have
contributed to the acquisition of the property during the lifetime of the deceased
partner

In 1990, the Succession Act was amended to exclude Mushm women from its
purview In effect, therefore, the amendment denies Muslim women the night to
write wills or have their estates administered under the general rules of intestacy

. Evidence Act.”* Section 124 of the Evidence Act (repealed by the Children’s
Act of 2001} required that evidence of women (like that of children) be
corroberated in regard to sexual offences This provision not only reinforced
the subordinate status of women in seciety, but it also posed an impediment
to prosecution of sexual offences as it created an exceptionally high threshold
for conviction of accused persans. As such, and for the larger part of the
mandate period, the precedent set in the case of Mana v Republic®” ngidly
applied 10 cases of sexual offences

It has been said again and again that in cases of alleged sexual offences it
is really dangerous 1o convict on the evidence of the woman or girl zlone.
It 1s dangerous because human experience has shown that girls and women
sometimes tell an entirely false story which 1s very easy to fabricate, but
extremely difficult to refute. Such stories are fabricated for all sorts of reasons
and sometimes for no reason at all In every case of an alleged sexual offence
the magistrate should warn himself that he has to look at the parucular facts
of the particular case and If, having given full weight to the warning, he comes
to the conclusion thatin the particular case the woman or girl without any real
doubt 1s speaking the truth then the fact that there is no corroboration need
not stop convicting

95 Succession Act sec 40
96 Chapler 80 Laws of Kenya

97

{1970} EA 370
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Another provision in the Evidence Act, section 163, equally discriminated
against women. Section 163(d) provided that in cases where a man was
prosecuted for rape or an attempt to commit rape, it could be shown that the
prosecutrix was of generally immoral character. In essence, section 163 enabled
a male accused person to question the credibility of a female victim of a sexual
violation by showing that she was of ‘generally immoral character. There was
no corresponding provision in regard to a male victim of sexual violation. The
presumption was that male victims of sexual violence were more credible than
women victims.

There were many more laws in force during the Commission’s mandate period
that overtly or covertly discriminated against women. The Constitution of
Kenya 2010 has ushered a new era in terms of promoting gender equality
in Kenya. The challenge remains societal transformation insofar as gender
equality concerned.

A woman breaking down while testifying before the TJRC in Murangd.

39
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Socio-Economic Status of Women

Feminisation of poverty
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It1s now widely agreed that across the world poverty has become feminized and that
there at least are three dimensions to this issue the expansion of female-headed
households, the persistence and consequences of intra-household inequalities
and bias against women and gurls, and the implementation of neoliberal economic
pohcies around the world.* In Kenya, women constitute the majority of the poor.
They are disadvantaged in their access to productive resources and labour markets
and disempowered at the household, community and national levels They face
obstacles in business, they have fewer skills, tend to be located more in the home
and their activities are less remunerative than those of men Infact, women's work is
traditionally restricted within the domestic sphere where they perform household
chores like cooking, fetching water, washing utensils and tilling the garden These
chores do not fetch wages and many umes women do them in their capacities as
mothers, grandmothers or sisters This labour, though productive economically, 1
hardly ever included in national statistcs relating to the economy On the other
hand, men dominate the public sphere where their labour is not only paid for but
s also 1aken (nto consideration in natonal tallies of productivity These distincuions
in labour, and in remuneration has accounted for the marginalisation of women in
Kenya and indeed in most parts of the world

Generally, the poverty headcountis higher among women According to the most
recent poverty statistics, within rural areas the headcount ratio of households
below the absolute poverty line stood at 49 1 per cent The ratio for male-headed
households {48 8 per cent) 1s shightly lower than that of female-headed households
{50 0 per cent) In urban areas where the poverty prevalence 1s 33.7 per cent, the
poverty ratio for male-headed households 1s 30 0 per cent while for female-headed
households 15 46 2 per cent.

lronically, while they have hmited access to productive resources and labour
markets, women are increasingly the primary providers in many households
around the country, especially in rural areas where 80% of women live The market
economy has led men to the urban areas leaving women-headed homesteads in
the rural areas. As a result, women have taken up more roles on the domestic front.
Across the country, women testified to the Commission about the heavy burden
that they have to carry to sustain their families In Kilifi, the day to day life of a
woman was summarised as follows

v Moghadam The feminzabion of poverty end women s huhan nghts 12005)



W woman get the vare opportuniiy to by cngacd o
emplovment. whiether jormal or wformael thevare soli ool
with nam challenges mcuding discvmmaation aid sexpal
viofonoe Botin o the formaal aond tntor nrgi sectons, non cain

fugher moonies compared to women

| want to tatk about the wamen livelihoed in the village A village woman wakes up at
5 am, prepares breakfast for her children and the same woman will go and do some
farming or go and sell mangoes or pawpaws or anything that she has to sell after the
children have left for schoal Once she has fimished selling her products, she will huy
a packet of flour and then she will go back home The husband just stays at home
and does not go and look for a job The tired woman will come back and cook for her
children while the husband 1s just looking at her She will ensure there is firewood and
she eventually goes to bed after 11 pm to find the hushband waiting That 15 the fate of
the village woman *

110 A similar story was recounted to the Commission in Kuria

i

We are oppressed as Kuria women We work more than donkeys We have mare than
one hundred hands When we wake up at 5 00 a m , we go to the farm and the husband
will want water for bathing so that he can go for a walk Then you as a woman, you
look after the cattle, you bring water, you wash, iron for him and look for firewood in
Just a day You then must know what people wilt eat for lunch and supper That s why
we are all slender There 15 no fat woman in Kuria because they are overburdened
There s even no time to eat So, we have too much work and we do not know how to
cope ™

The high level of poverty among women is closely hinked ta therr mability to access
gainful employment, a subject that follows immedately hereunder

Women and employment

132

59

When women get the rare opportunity to be engaged in employment, whether
formal or informal, they are still faced with many challenges, mcluding discrimination
and sexual violence Both In the formal and informal sectors, men earn higher
Incomes compared to women They occupy top positions while women dominate
positions at the bottom of the hierarchy In the public sector, as shown in Table 1
below, employment 1s skewed in favour of men

TJRC Hansard"Wamen s Heanng/Kilifi'p 32

180 TJRC Hansard"Ahmen s Hearng <ejonga 26 July 201%.p 5
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Table:1  Gender disparities in employment opportunities

Employment Units Female Male
Mean monthly earnings from paid employment (1999 Ksh 5,752 8,440
Labour force participation rates (1999} Percent 726 747
Informal sector employment : 459 550
Formal sector employment " 2840 719
Unemployment rates (15-64 years) N 193 98
Wage employment by grades (public-2002) Percent
Bottom 5 A " 70 30
B I 65 35
C ' | 67 33
£ ) - 77 33
F N B9 23
Top5 Q : 19 g1
R " 15 85
S ~ 10 90
T " 6 94
U " 30 70
Occupauen of employed person (15-64) Percent
Legislators, senior officials and managers " 126 87 4
Professionals " 133 867
Technical and associate professionals " EPR 629
Clerks " 397 603
Services workers, shop/market sales workers ! 503 497
Skilled agriculzural and fishery workers - S80 420
Craft & related acuvities " 204 796
Plant and machinery operators & assemblers " 40 9690
Elementary occupation " 520 480
Others i 591 409

113 Discrimination against women in the workplace remains nfe despite years of
concerted efforts to ensure that men and women are treated equally in the
workplace In Bungoma, for instance, the Commussion heard about discrimination
in the teaching profession

The first thing 1 would like to speak about 15 discimination In this ine of work 1amn,
every now and then, you find that if there 15 an opportunity for promotion, the person
who will be considered first [or promation s a man because they have met somewhere
when we are just in the kitchen, as my fellow woman has said, discussing this promotion
and making plans for it When there 15 a chance for a promotion that man will get it
and by the ume you will have gone there, the man would have already have taken the
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the cheice of being teachers But even the society knows that even a female teacher
1s permitted to get married and get children So, why are we suffering because of our
natural nght to have children? People do not want us women to teach in their schools
You would think that they will live there forever, but the schools are not theirs It would
have been fine If we agreed that the brothers and sisters work together '

117 Women with disabilities face more challenges in accessing employment They are
discriminated against, first, because they are women, and second, because they
have a disability Further, social stigma, coupled with imited access 10 education,
impedes therr campetitiveness in the job market

There are very many deaf women who are looking for jobs but they are ignored Nobody
1s ready to employ a deafl woman We know that there 15 free education in this country
but that s not the case for deaf people When deaf children go to school, they must pay
for boarding fees Disability goes together with poverty and most of them come from
poor families Sc, their parents cannot afford to pay for them fees While everybody else 1s
developing, nobody ever thinks about deaf people We are sisters, mothers and aunties,
so 1L 1s impartant that we remember that there are deaf people we need to move together
with We should not think that the deaf do not know anything or cannot do anything '*

118 The Commussion received more examples of discrimination against women with
disabihties in Kakamega

Wwe are discriminated against when looking for empiloyment | have got a few examples
here In 1992, Naomi Esiaba who 15 physically disabled applied and qualified for a job as
a Returning Officer in Ebusakami, in Emuhaya District Her name appeared on the list but
when she went for training, she was disqualified by the officer in charge, claiming that she
would not be able to carry the ballot boxes She was instead given a Job as a clerk, which
was less paying Also, dunng censusin 2009, Rita Enaki and Margaret Nigalusia from Hamisi
were trained and they participated in the census activity, but they were paid Kshs8,000
instead of Xshs25,000 that other people got The last example 1s Naomi Mandela who was
interviewed for a copy typist Job at a schoolin Emuhaya She passed the interview but was
not offered the job The boss said that they wanted a person who could combine the typist
job with messengenal duties which they claimed she would net manage ™

119 Inmany sectors of the economy, women are employed as casual labourers, a status
that denies them a range of privileges and nghts which accrue 1 permanent
employees For instance, in the Coast region, women employed by salt mining
companies are not only perpetual casual labourers but they also work under harsh
and hazardous conditions They earn meagre wages and are often dismissed at the
whim of their employers Their general plight was recounted to the Commussion in
Kilifi and 1s captured In the Table below

mmen s Heanng/Bungamar9 July 2011/p 10

105 T4RC/HansardWomen s Heanng Nairobi21 February 2092/p 19
106 TJRC/Hansard/Women s Hearnng/Xakamega'28 June 2011/p 15



‘He gave us condoms instead of salary increment’:
The plight of women werking in salt mining companies in Kilifi

{(TJRC/Hansard/Women’'s Hearing/Kilifi/17 January 2012/p 22-24)

I want you to know that in Kenya let us not cheat ourselves that slavery (s over There 1s stll
slavery [ ] Women of Maginni er women of Fungishi Location are |tke slaves Most of these
women have skin diseases such as rashes and scabies because of the salty water

I work with the Marereni Salt Forum that 1s lcoking into the violations of the people on
the side of the salt mines whereby firms were taken in legatly That 15 when we formed that
arganisation

Salt [mininglin Magirini started in 1964 when | was born | cannot say much about the past,
but | joined this work in 1998 The problem of the salty factory 1s that, yes, the work 15 done by
men and women but we witnessed oppression against women

At the factary, women carry goods and do packaging When | started working at the factory
1n 1998, | was paid 70 cents for packing 40 bundles in one sack You have to work for 24 hours
to get Ksh 200 or Ksh 300 This payment will depend on your speed so that you can get that
money When you come from there, there 1s nothing else that you can do You cannot even do
the household chores because you are 100 tired We complained about 70 cents to the company
Manager called Kay He said there was no problem and every year, you would be added one
cent We continued up to the trme where we were being paid Ksh 11n 2004

[ | There was an Indian who was the director of the company | cannot fear to mention
him, he was called Benji He said there 15 no single day a wornan would be added money We
did not know the law or where to go and report We used to work day and night shifts Women
appealed for salary mcrement We were told there would be na salary increment for women We
were told if we were tired, we could resign and go home

We asked ourselves what to do and decided to see the owner of the company Huskbands
of the women warkers were told to ensure their wives reported to work We went to the Labour
office to complan 1n 2004 We saw an officer called Mr Jack We tdentfied five women to
advocate for our nghts Most women worked as casual labourers

We saw Mr Jack He said salary increment depended on profits made by the company He
threw the letter we gave ta him mta the dustbin This salt company should be investigated
We also complained to the KNHCR We appeal to the TIRC to assist us Mr Jack abused us He
said our work was worthless He told us that as casual labourers, we had no rights He gave us
condoms I told my fellow women ! would not take it He gave us candems instead of salary
ncrements Which Kenya 1s this where a woman 1s enslaved year in, year out? | do not know
anything about law, but our people understand law Where 15 the law that protects casual
labourers in this country?

If you go te Gongoni, which is a crystalline salt company, no single weman has been taken
as a permanent worker | am not cheating you, ths 1s a true story 1 have tried My first born s
in secondary [school], though | am single Women here cannot take their children to school
This woman 15 a good example But her first born was married because she cannot take her o
a tatloring course

ont



ONE

The i1ssue of salt mines contributes to early marriages There has been oppression in salt
companies There 15 poverly, but Kenyans are watching us At times if a person gets pregnant, it
1s better for her ta abort because where would she take the baby? | appeal to the TJRC to assist
these women to get descent salaries

If the child goes up to Standard VI, there is no place that you can go 1o seek [for] assistance
The leaders are all the same They ask you to vote for them because you are not educated They
will tell you that after vouing for them you can go and look for them in Nairobi but if you go, you
cannot see them What will the women of Kilifi or Magarini do? Let me end there because if |
continue, will cry

120 An inquiry conducted in 2005 by the Kenya National Commission on Human
Rights Into allegations of violations of human rnights by salt mining companies
i Magarini, Malindi, found that workers were working under inhuman and
degrading conditions, were exposed to danger of injunes and that salt companies
‘retained workers on perpetual casual terms with ne benefits, irrespective of how
long ane had worked ' Their phight s similar to that of women working in flower
and tea companies On the situation of workers retained by flower farms, the
majonty of whom are women, a witness narrated to the Commission that

These workers face 1ssues of health and safety As | said, there are 60 farms here Most
of them are profit-oriented, they are not concerned with the welfares of workers
A few of them are doing well However, a number of them have problems Workers
normally complain of health and safety diseases because these flowers are sprayed
every day | would like to tell the Commussion that these chemicals are harmful to our
health If you want to kill potraitis in the flower, you have to spray a stronger chemical
Due to market demand, when an order 15 floated from Europe that they want eight
million stems tomorrow at 8 00, workers are forced to work over time because If the
crder goes then the market will not be found again So, these are the challenges that
workers face You find that when they are forced to harvest, they go back to a green
house and harvest As | said, that chemical s systematic and people get sick as they
inhale it | would like to tell this Commission when people are employed they are very
smart and energetic They are very healthy However, when you look at them leaving
employment, they are sickly They have nothing to account for all the years they have
warked When you are sickly, because thisis an intensiwve work, you cannot be allowed
to continue **

121.  On the question of wages and the status of warkers, it was explained to the
Commussion that

107 KNCHR Repor of @ pubiic inquary into aliegaions of human nghls wiolations 11 Maganmi, Maknar (2006) 103-105
108 TJRCrHansard/Public Heanng/Navasha/26 September 2011/p 35



People work for more than five years as casual labourers Qur law says a person can be
employed on contract basis It alsc says that you can renew your contract after three
menths 1t1s sad that you find somebady who has worked for ten vears as a casual The law
1s very clearin Kenya, that il you are not a permanent worker, when you leave employment,
there are no final dues You do not have leave days You do not get any benefits when
leaving employment because there is no service accrued to you Let me put it clearly that,
for example, a grader who grades flowers 1s required Lo grade 3,500 stems These are later
sold in Europe In Tescos, White Ross, Marks and Spencer Every stem fetches about Ksh 100
when the market 15 not good However, the grader 1s only paid Ksh 150 per day ™"

122 In addition to facing discrimination and working under harsh conditions, women
are often victims of sexual harassment and violence

Similarly, at times, we have the problem of sexual harassment and this 1s violating us,
as women For example, | am going to an office and, as you know, many offices are
managed by men When you start explaining your problem, the man then tells you
“Let us go and meet at the coffee garden, you cannot address your 1ssues in that office”
50 when you go to the coffee garden, you buy lunch and addittonal love That 15 the
violations we are exposed to i1n the offices A person does not care whether you are
married ornot Those are some of the violations that we are undergoing | know that the
Issues concerning teachers are in primary and secondary schools My fellow from the
secondary section will raise them because they are one and the same thing '

123 Another witness made similar cbservations

At the district tevel, there are panellists, people who sit on the panel that interviews
and employs teachers Many of them are men You are expected to befriend them so
that you exchange love with employment !f you refuse ta do that, there is no 10b for
you If you accept, you will get a job immediately But you have no surety over your life
This comes out clearly f you look at the records of teachers who have been employed
through the decentralised teacher recruitment system  Yau will find that many teachers
who graduated in 2004 or 2007 have been employed You will see another one who
fimished 1in 2061 stll at home She has been employed by the board of qovernars on
contract May be in primary, she 1s paid Ksh 10,000 per manth, which 15 not engugh to
cater for her needs  This Is so just because she did not accept ta engage sexually with
the pancllists so that she could be employed

124 She also informed the Commission that

In secondary schools, this has come out more clearly, especially on the female
teachers on teaching practice We sympathise with the girls who come to our schoals
because you can see men sitting together trying to choose them, as if they are goods
in the markets They do booking, saying “This one 1s mine and this one 1s mine” These

109 TJRC:Hansard/Public Heaning'Nawasha/26 September 2011p 36
110 TJRC.Hansard/Women s Hearing/Bungoma/§ July 2011/p 6
111 TJRCHansardWomen's Heanng/Bungomasd July 2011/p 10-11
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children are assaulted, not just by teachers, but even by the university lecturers who
supervise them When he comes to see a student in class, then he will tell her “Let us
meet at Westgate so that we talk about the report that | will write” Because the girl s
desperate and because her parents have paid school fees and she wants to finish her
studies and graduate, she has no option but to tollow the male lecturer to the hotel
We see this every day and we sympathise with them Kenya (s spoilt '

As s reflected in the story below, sexual harassment and violations are worse for
women and girls working 1n the informal sector where there are few witnesses

I got her employment as a domestic worker However, she was raped by the owner of
that homestead where | took her to work | felt very biatter about it because this child
was threatened by the mother of that homestead not to reveal anything 5o, she never
told me immediately after the inaident She only informed me one week later when
they chased her away | went to collect her clothes from her employer | 100k her to the
general hospital | was told that they could not assist us because she had already taken
a bath after she was raped The clothes she had, she had already washed them Se, they
said they could not give us much assistance '

Women and land

126.

Land 15 a cntical resource for economic development However, cultural norms
and gendered practices have made women’s access to land tenuous Women own
approximately one to five per cent of registered and tilted land ''* Registration of
land acquisition of titles has predominantly been amale preserve therebyincreasing
women's dependency on men Furthermore women's exclusion from registration
of land titles has also curtasled their nghts to resources found on land ''* Moreover,
although stausucs shows that women in Africa are responsible for an estimated
70% of total food production throughout the continent, such farming lands are
not owned by them Indeed, more often than not, proceeds flowing from the sale
of farm products beleng to men

in Mt Elgon, we are farmers We farm onions, Insh potatoes and other crops A woman
does a lot of work However, after that, 1t 15 the husband who will go te sell the farm
praduce in the market They would go to Chwele Market and stay there for, say, one
week When he 1s done with spending the money, he comes back home with bare
hands Since as a mother you do not have any powers, when you probe how the
money was used, you are subjected to beaung A woman has no voice here ©

112 TJRC/HansardMomen s Heaning/Bungoma/9 July 201110 &
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127 The Comrnussion heard a comparable story in Busia-

The Teso are basically farmers but women and chitdren are the ones who work mostly
on the farms The only cash crop we have 1s tabacce, but by the way, tobacco 1s a drug
Women plant tobacco and harvest it Then they take it to the buying station, but after
the sales, men are the ones who benefit because their names are recorded in the
factories Once they get this money, they never come back home They go away with
the chegue They stay and come back after two weeks or when they have married a new
wife and put hern a rental house So, what they bring back home 1s meat; maybe two
kilegrams, sugar and maybe a dress of Ksh 800 for the wife That is over and the woman
starts again '’

128  Amongst the reasons that account for the situation described above 1s culture
Women's access to and awnership of land is governed by patnarchal cultural
practices Traditionally, decisions concerning land are made by men to the exclusion
of women, This point was poignantly pointed out by a witness in Busta:

Women have no deciston to make regarding land When the man wants to sell his
land, she will be informed after the land has been sold Even when she 1s informed,
she s not supposed to raise a voice because she did not bring land from her parents
When the children are left with her, she suffers because the land will go back to the
family Regarding ownership, the woman has no saying on anything that belongs to the
household If the man dies, the brothers are there and she can only be a caretaker When
It comes to property, they are the mam producers but no allocation 15 grven to them
They may build on a plot but the title deed bears the name of the man When there 1s an
extramantal affair. she can easily lose whart she worked for and the new lady takes it all
if ever there 15 some to be returned, it will be very mimimal She cannot chocse a site to
put up astructure Evenif the man lives in Uganda, she has to look for im to come and
show her where she will builld He will be an absentee hushand but the owner of every
property '

129 More importantly, women have no nght to own land in most African traditional
cultures For instance, and as narrated to the Commission

A Sabaot woman has no right to inhent praperty We ate ane of the properties of the
man So we do not have an opportunity to inhent property A woman 15 told that she
came from her home bare handed and she belongs to the man Fven when a woman
goes to the merry-go-round and buys a sheep, or a cow, they all belong to the man who
has power to sell the animals '

117 TJRC/Hansard/Women s Hearing/Busia/4 July 2011/p 8
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Similarly, in the name of culture, a widow 1s traditionally not permitted to inhent
the matnimonial property, especally if she refuses to be inherited by a male
relative of the deceased husband As a result, many widows are routinely evicted
from their matrimonial property or home On this particular aspect, the Comission
heard many accounts from widows across the entire country The story of Esther
Kesi captured earlier in the chapter 1s reflective of the experiences of many women
n Kenya In Kitul, a widow recounted her story,

My husband was working with the Army tn 1995 while he was on attachment at Wayir
Just within the camp, he was crushed by a truck belonging to the public works We had
three children, two boys and a girl My in-laws called me and told me that according to the
culture | was supposed to be inhented by one of the brothers of my husband I refused that
propasal and they told me that | do not belong there again They told me that | have no
space in their home and | should go back to my parents to be given land there and bring
up the children from there They told me that when the children are grown up they can
bring them back | alsa chose not to go When my parents were called to came and take
me home, | instructed them not to come | told my in-laws that | had not been divorced by
my late hushand He only died Then they told me that | had no land or house and that |
did not own property because | was not subrmissive So | decided to go back to Nakuru

[Later] to add more pain, they sent for my first born and said that he would be given one
acre from the land of his father but my daughter had no right there | felt so bad | have

pd7]

suffered as a widow | have no land and my daughter will face the same fate
Eveninacase where awidow s allowed 1o own or continue living in the matnimonial

home, this Is always considered as an extension of a favour rather than the fact that
it1s her nght or entitlement

When my husband died, | was told to go away so that | could bring up my children who
will then take care of me [ ] | was derued land in my father's home | was given one
quarter of an acre and 1t s on a swampy place That s my shamba They say that they
sympathised with me and thats why they gave me that land but | was very sad because
| have children '~

Discniminatory cultural practices relating to land have remained persistent despite
legal provisions which guarantee everyone the right to property, whether they are
male or female The Law of Succession, as earlier mentioned, provides for equal
inheritance of property between men and women Similarly, land laws and pohicies
that operated during the Commission’s mandate period were gender neutral
and could not be said to be disciminatory 1n and of themselves. However, these
laws and policies failed to take into account the fact that ownership of land was
influenced by a host of factors including culture

120 TJRC!Hansard/ Women s Heanng/Kituy2 Dec 2011/pp 6-7
121 TJRC/Hansard\Women s Heaning/Bungoma/s July 2011/p 13



133 The Registered Land Act,'” for instance, provided for absolute proprietorship of
land The effect of registration was to automatically extinguish the interests of
third parties, including those who had interests emanating from customary law
This has had negative impact on the rights of women to own, use and access land
This stems from the fact that most land 15 In Kenya registered in the name of the
eldest male head of the household " The situation was summarised thus by Susan
Chesina, a representative of Foundation for Women’s Rights, during Commission’s
women's hearing in Nakuru

Way back in 1963, when the Government carried out re-settlement of people on farms
In Kenya, women were not considered It was only men who got funds Women were
not given funds They were left out The same discrimination has continued to date The
situation has become worse even for marned women, including those who have wedded
n church and thase whao have given birth to childrer and raised families If a husband
dies today, a widow 1s chased away tomorrow by her in-laws She is tald ‘you do not have
anything here’ She 15 chased away and without being given any of the family’s property
This happens because the family land 15 in the name of the husband Women have not
been given an opportunity to mherit the land they struggle to buy with their husbands
When it comes to registration of such land, 1t 15 registered in the name of the husband
50, technicatiy, the land belongs to him If the husband dies, the widow (s not allowed to
inhent his land If you claim that it 1s yours, you are tald that it 1s not yours The in-laws say
that the land is for their brothers or for their son Many women have been chased away
from their husband's homes They have left therr properties and qgone away with ther
children They have really suffered You are chased away from your house, where you have
lived for between 20 and 30 years You leave the house without anything -

134 Similar observations were made before the Commission in Kapado

Women are not involved by their husbands in the sale of the land Sometimes, the farm
15 50 big and the husband has sold it all and when the woman asks the husband not 1o
self the land, the elders will sitin the barozas and the woman does not have a voice |
have seen women strugghng to ensure that they report 1o the chief, but they will never
know what transpires They just find the farm already sold That case also applies to the
widows When the hushband dies, the farm is sold by the brothers of the husband and the
widows do not have avoice | ] Most of the title deeds have the names of the husband
fitis a family, it 15 in the father's name So, you will find that the wife has no say because
her name does not appear on the title deed '™

135 Individual stories of women lend credence to the above general statements. In
Wayir, a woman bitterly lamented that while she had bought her matnimonial home

122 Chapter 300 of lhe Laws of Kenya
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together with the husband, she was subsequently evicted when they separated
"We bought land together but he has put another wife there and yet  am suffering
with my kids'126 Another women, lrene Njer, was forcefully evicted from her
matrimonial home by the husband despite the fact that she had contributed in the
acquisition of the property

The properties that we had acquired together were in his name He threatened me and
injured my leg | also have some other injuries that | cannot explain here As a result,
| was evicled from that place and | went back to my maternal home, Up today, he has
never bothered about us He sold all the property that we had acquired together and
he says that he cannot be taken anywhere because the property was n his name '

Women with disabilities are even in a more disadvantaged position The plight of
two women with disabilities was narrated to the Commission in Kakamega

Most women with disabihties do not get married due to negative attitudes by the
society They are, therefore, left 1andless if they cannot inhent their father’s land 1 have
two examples here, In 2009, a disabled woman in Emuhaya, called Philly Omuchilo, lost
her husband The brother-in-law who 15 also the area sub-chief forged a land utle deed
and wants to forcefully move her out of her land which is the only property her husband
left her with Example number two 1s Esther Imbalavala, a disabled widow from lkunga
sub-location, central Maragol, Viluga District She 1s baing forced by her brother-in-
law to move out of her husband’s land They claim that they do not recognise her as a
member of that famly '

The legal protection of a wife’s share of the matrimonial property remains
weak and inadequate In essence, a wife 1s not guaranteed an equal share of
the matrimonial property upon dissolution of marriage Although 1t is archaic
and long abandoned In 1ts mother country, the 1882 English Married Women
Property Act (MWPA) of England is still the law that governs matnmonial property
in Kenya The legislation applies in Kenya as a statute of general application '
Section 17 of the Act provides that ‘In any question between the husband and
wife as to the utle to or possession of property, either of them may apply to the
High Court or a country court and the judge may make such order with respect
1o the property In dispute as he thinks fit’

In interpreting section 17, the courts have thus far focused on determming the
extent of a wife's contnbution in the purchase of the matrimonial property In

126 TJRC/Hansard:Women s Hearing/\Wari19 April 2011/p 12
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129 Judicature Act sec 3
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1991, Kenya's Court of Appeal, in the case of Kivuitu v Kivuitu,' established that a
wife who makes some financial contribution to family income - whether directly
by contributing to the actual purchase of matrimonial property or indirectly by say
meeting the household expenditure - is entitled to half the share of matrimonial
property on divorce. This decision was reversed in 2007 when in the case of
Echaria v Echaria,” the Court of Appeal held that for a spouse to receive a share
of the matrimonial property, she must prove that she had made a direct financial
contribution towards the acquisition of the property. As such, gains that had been
made in protecting a wife's right to a share of the matrimonial property were
substantively reversed.

139. As the Court of Appeal observed in the Echaria case the onus is on parliament
to enact legislation that will guarantee equal share of matrimonial property
between a husband and a wife. However, parliament has been slow, even
reluctant, to enact such legislation. In 2007, the Matrimonial Property Bill was
tabled before parliament but no progress has been made thus far in enacting the
Bill into law.

130 [1991] KLR 248.
131 Civil Appeal No. 75 of 2001, (2007) eKLR (C.A).



A woman’s pursuit for justice: The story of Agnes Wegesa

{ grew up and got married My husband paid dowry However, the man whom | got married to used to
mistreat me 5o, | decided to return home | later met an old man and his wife, people who had never been
blessed with a child He took me in as his daughter-in-law By bad lack, that man passed on He left me a
prece of land where | used to bve

After that, in the year 2002, | gol a teacher who asked me to offer him a siall piece of land so that he could
use it as a passage for his vehicle on his way heme | refused to do that and he started insisting that, that was
where my boundary reached There s a river where | had put a banana plantation [would sell the bananas and
that was what | used to educate my child with The teacher went 1o a surveyor, had the land demarcated and 1t
was given 1o himn | asked him why the administrative office did not tell me about 1t and he told me that I had
changed the boundary and | did not need to be informed When he did that, he left me in a lot of problems |
followed this up with the sub chief and he told me that | was a Tanzamian and | did not even have an identity
card | went 10 the tands office and got a search which | brought to tim He then told me that my identity card
did not correspond with that of my husband and there was no way | could complain about the piece of land

From there, | went Lo the lands office They told me to take to them all the documents in Nairobr | was
told that the map for that piece of land was in Kisu In all this, | have been alone | do not have anyone 10
assist me | then went to Kehancha and they told me to go and look for Ksh 10 000 A second person asked
me to look for Ksh 5 000 All this time, the man | had a problem with started harvesting my bananas and the
man even beat me up | had sent my children for water and he stopped my children from fetching water |
got a bucket to go and fetch the water and he told me that | had to look for my own source of water | told
him to thank God because he owned that piece of land He then beat me up and tied me up with a rope
One of my children, while going to school, heard about it and came to the place | was My child begged him
and told him rot to kili bus mather However, he and his wife beat both of us up They tied me up and took
me 10 the police station at Nyamtiro They were dragging me Whenever he was asked whathad done, he
would say that | was a thief | even have marks up to now

When 1 was taken to Nyamuso Police Station, the police officers untied me They then handcuffed him
and asked him why he had tied up a woman | had blood stains all over The man spcke in English with the
policemen and he gave me Ksh 1 000 After seeing how my child was crying and how much he had been
hurt, | took the money and decided 1o take him to hospital | came back in the evening Someone gave me
some money so that | could continue pursuing the case The medical officials told me that Ksh 1000 could
not compensate me for what had happened and | had tc pursue the case | left there late in the evening In
the morning, they asked me “Mama, did you beat Mwalimu?"1said | did not | was then advised to take aP3
Form by the hospital officials However, when | went to the police station, the policemen offered me Ksh 2
000 which | refused 1o 1ake 1went to the OCPD at Kehancha and explained everything tc him The OCPD
told me 1o talk to the OCS | told him the whole story The policemen and the teacher were called | told
them that they had forced money on me A policeman then started stalking me at home and intinidating
me He told me that he would plant bhang on me because | had reparted him to the 0C5 He even brought
bhang and planted it on me and sad that he had arrested me with 1t All that happened because of the
piece of land that my father-in-law had left for me 11ook care of my children My child was in Form 2
However, since that prece of land was taken away--- | went and apologised to the teacher and told him
“Mwalimu, why can you not let me educate my children so that they can be teachers like you?” | told him
that If he saw where | slept, he would really sympathise with me  The teacher sull holds that piece of land
[ have been following up the matter but | do not seem to get help from anywhere

That s my story | am happy that you tame and | hope that you will help us In fact, according to our
customs, Kunia's, you can get married the way | got marred and with proper support, you can bring up your
farily
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Education

140  Throughout the history of Kenya, women have had limited access to education
opportunities, During the colonial penod, when formal schooling was introduced,
it 15 boys rather than girls who were encouraged to join When girls were allowed
to go to school, it was not without resistance from communities, which invanably
percerved the new education offered by missionanes as informed by the bad
Intentions of 'spoiling’ good girls Indeed, this 1s a belref that has persisted to date.

As | sand, m the old days, girls did not know of the importance of education There was
the belief that f the girl child was educated, she would learn how to speak the English
language and be spoiled Even up to date, there are parents who do not want the girl
child to get education because they say that if the girls go heyond the barrier of cultural
trarts, they are no longer girls again That was one reason as to why the girls were not
educated Secondly, they did not qo to schoo! because there were a lot of hausehald
cheres and they could not be given tme to attend school They were just at home doing
work 50, the boys had more opportunity to go 1o school than the girls

141 The education offered to girls by colorval schools and later by schools in independent
Kenya was not completely progressive either The syllabus was designed to nurture
girls’domestic roles as wives and mothers '

142 During the mandate period huge strides were made towards promoting the
education of the girl child However, the rigidity of socially ascribed gender roles has
seen girl child education intercepted by early marriage, female genital mutilation
and other harmful cultural practices Culture dictates who, between the girl and
the boy, should be given priority In the rural areas qirls are marned off In order to
get dowry often in the form of ivestock that is then be traded for money, It 1s this
money that (s used to pay school fees for the boys A significant proportion of men
and women alike, despite increasing civic awareness, still support the education
of the boy-chrld as opposed to that of the qirl-child One woman, in encouraging
other women to abandon the support of such practice, summarised the situation
as follows during the Commission's hearing in Kitu

Iwant to say that as women there are things we are told in our culture That we are there
to be seen and not to be heard We accepted those words and we started following
them [ 11 want to Jet you know that you are not there to be seen, and that you are
also there to be heard | want to say this because when we are (n homes, even where
we were born, we are told that Mutua 15 the one who Is supposed to go te school and
that XKamene should be marred off, so that dowry can be pard 1n order for Mutua to go
school ™
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143. Another witness made similar observations during the Women’s Hearing in Narok:

Another issue that contributes to children not going to school is that fathers of the girl
children do not want their daughters to get education. Let me speak the truth. This
is because they regard girls as sources of wealth. We are, therefore, appealing to the
Government to take this matter very seriously and have parents of girls who do not go
to school arrested. They do not have problems with boys going to school. The parents
who take their daughters to school are those who live in urban centres. Those girls who
live in the interior do not get education.”

144.  Apart from discriminatory practices that are rooted in culture many other challenges
hinder girls’ access to education. In the arid and semi arid region of the country,
mainly Northern Kenya, girls'education is routinely interrupted by constant migration
of families in search for pasture and water. As was put by a witness ‘most of the times
we are faced with drought and we are forced to go far from where the schools are’’*
Insecurity and poverty are other factors that impede girls’ access to education. In
many rural areas, for lack of sanitary towels, girls periodically skip going to school
during their menstrual flow. In this regard the Commission heard that:

The girls undergo certain stages. They get their periods in the midst of boys and do not
know how to take care of themselves. Therefore, most of them get scared and miss
classes. For a week, the girls miss school while the boys continue studying. Seme of
them feel ashamed of going back to that class. They will even tell their mothers that
they are not going to school because the boys will laugh at them, These are the things
that discourage them.

135 TJRC/Hansard/Women's Hearing/Narok/p. 14; see alsc TJRC/Hansard/Women's Hearing/Kapenguria/15 October

2011/p. 13; TJRC/Memo/1648 [Submitted by Maendeleo ya Wanawake, Tana River County].
136 TJRC/Hansard/Momen's Hearing/Marsabit/5 May 2011/p. 11.
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Challenges facing girls’ access to education

{TJRC/Hansard/Women's Hearing/Kapenguria/15 October 2011/p. 17)

I also wanted to add about the 1ssues of insecunty because what my fellow speakers had
addressed was the issue of school dropeuts of the girl-child 1t 1s because of lack of secunty
When there are conflicts and fights in the other side or here, a mother moves away and the girl-
child also follows the mother So, you find that that girl will waste time and will not go to schoof
That is the reason why the girl-child cannot continue with education

Also, there 1s the issue of the age of the girl-child She goes to school when she 1s already
past the school going age When she 15 in school, she feels like she 1s like a mother She becomes
ashamed and comes back home

My fellow women had talked abcut the issue of sanitary towels and that is the worst part of it
When the girl turns and finds that her dress has been spoiled by menstruation, she stays at home for
a week without going te schoal, especially if she attends a mixed school 50, she feels ashamed to go
back to school as she fears that the boys will laugh at her That makes her to lag behind in education

There 15 also harassment from the boys That also hinders the girl-child from attending
school because the schools are very far from their homes They get harassed on the way from
schoolin the evening Therefore, it makes the girl-child drop out of school The remedy to these
problems is that we are appealing to sponsors to defend the girls by building boarding schools
along the borders because of 1ssues of Insecurity

With regard to bursaries, we would like the Government 1o allocate bursaries for the girl
child education, and especially gils from the pastoralist community The old men do not want
to selt their cows to pay school fees for the girl-child They feel that if they did. their cows will go
and then they will remain poor The old men tend to think that the girls who are educated go
out of the home and become prostitutes There is no way they can generate wealth back home
butt1s only through dowry That is the problem

145 The situation for girls with disabilities 1s worse Many chitdren with disabilities are
often hidden away from the public by their parents or relatives, a practice that stems
from the notion that disability 1s a curse 'V As such, they are hardly educated Those
who are lucky to go to school find out that with a few exceptions schools are ill-
equipped to teach them It is estimated that 9C per cent of children with disabilities
In Kenya are either at home or in regular schools with Ittle or no specialised
assistance '

| was not born deaf | became sick and that resulted in me being deaf | did not get an
Interpreter even i the schools that { went to Life was very difficult in the family There
were three other children who were treated more special because they were not deaf As
a deaf child, [ was ignored It feels very bad to live in a community when you are being

137 1 Bregon The promotian and pratection of d sabiliy rqks in the Afr.car human ngh's system in | Grobbelaar-du Plessis
& T van Reenen (eds) Aspests of disabihity law in Alfnca {2011) 53
138 Government of Kenya Development of educaton in Kenya {2004} 2
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treated like that. You are just hudden at home and nobody cares about you The parents
pay school fees for the other children while we remain at home When we grow up, we
do not even know where to go because we have not gone to school '™

Duning the children’s hearing in Nairoby, a child with visual impairment spoke to
the Commussion about the challenges children with disabiities face in their efforts
to access education. Her testimony is reproduced in detail in the Children's Chapter

Girls' and women's limited access to education has strong and direct linkages with
the muluple violations and abuses that they routinely suffer According to 2008
Kenya Demographic and Health Survey (KDHS), 54% of women who reported that
they have undergone FGM had no education '** Indeed, many girls abandon or are
farced out of school soon after they have undergone FGM

The girls are cwcumcised according to where they come from For example, in Kacheliba,
it 15 between 11 and 13 years old and in Kapenguria, it 1s from 15 years or 16 years In
Lomut, it 1s the same as Kachehba After arcumcision, they are secluded and they stay
there for one month After they come back, they do not go back 1o school because most
of them are usually booked to be married by old men Therr fathers already 1ook dowry
from the men who wili marry them Those who go to school are very few because most
cf them are married off '

According 10 another witness

When they are crcumcised, many [girls] discontinue school When they stop
going schoo, the first thing that will happen is that they witl get marned They get
pregnant immedately after circumcision because they feel that they have grown
up, and yet they could only be 14 years old So the teaching they get dunng the
FGM does not allow them to go to school anyrmore '

Reproductive health

149

Women’s night to the highest attainable standard of health 1s guaranteed under
international and regional human rights instruments There is now deliberate and
justifiable emphasis on the protection of women's right to reproductive health
because of its particular relevance to the overall health of women. Under the
Conventicn on Elmination of All Forms of Discrimination Against Women (CEDAW),
state parues are under an obligation to take all appropriate measures to eliminate
discrimination against women in the field of health care in order to ensure, on a
basis of equality of men and women, access to health care services, including those

139 TJRC/HansardMcmen s Heanng/Nawobw 21 February 2012ip 18

140 KDHS (2008} p 264

141 TJRC/Hansard Women s Heanng:Xapenguna/15 October 2011/p 3

142 TJRC/Hansard/Women s Heanng/Kegonga/26 July 2011/p 4-5 See also TJRC/Hansarg/VWomen's Heanng/Nairaby21
February 2012/p 28
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related to family planntng’'* They are specifically required to ensure women receive
appropriate services in connection with pregnancy, confinement and the post-
ratal period, granting free services where necessary, as well as adequate nutrition
dunng pregnancy and lactation * At the Afnican regional level, the Protocol to the
African Charter on Human and Peoples’ Rights on the Rights of Women provides that
state parties shall ensure that the night to health of women, including sexual and
reproductive health 1s respected and promoted '

In terms of improving women's reproductive health, there 1s a particular focus on
reducing maternal deaths It is estimated that over half a millon women die each
year due to complications dunng pregnancy and birth although mast of these
deaths are preventable '* Under the Millennium Development Goals states have
committed to reduce maternal mortality by 75 per cent between 1990 and 2015

In Kenya, maternal mortality remains high 147 After declining from 225 per 100,000
live births in 1990/92 1t rose sharply to 365 deaths in 1993 reaching 590 by 1998 148
Even though maternal mortality declined to 414 1n 2003,149 1t 1s reported to have
Increased again to 488 deaths in 2008 According to the KDHS 2008/09, maternal
deaths represent about 15% of all deaths of women aged 15-49 in Kenya This 1s
approximately 8,000 women dying annually from complications related to pregnancy
and childbirth '

The incidence of maternal deaths 1s marked by wide regional variations The
maternal mortality rate in Northern Kenya 1s estimated to stand at 1000 to 1300
deaths per live births ' The high incidence 15 attributed to fact that 95% of
deliveries in that region take place at home with no skilled attendants Itis an issue
that must be understood in the context of economic marginalisation that this
region has experienced for decades Health facilities and other social amenities
in the region are few and far between The hospitals are poorly staffed and face a
perenmial lack of basic facilities and essential drugs Patients are often compelled
to buy essential drugs yet most of them live below the poverty ine A woman in
Garissa told the Commission

CEDRAW art 12(2)

Afncan ‘Women s Protocal arl 14

P Hunt 3 J Bueno de Masquita Reducing matemal montality The centribulion of (he tighest aftainable s1andard of haalth
(2006} 1

KDHS (2008) 273

Government of Kenya Mulennium Developmen! Goals (MDGs) Assassmant Report Regurements For Goal No 3
Promofing Gender Equality and Women Empawarment (2006)

KDHS ({2003)

Kenya Natonal Commission on Human Rights Realizing sexual and repradchve heal'h Rughts in Kenya A myth or a reality?
A report of the pubhc inguiry info the violations of sexwal and reproductive Reaith nghts 1 Kenya (2012) 32

Kenya National Bureau of Standards 2008-09 - Kenya Demographic Health survey preliminary report
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We have one district hospital which serves North Eastern Province Ganssa, Wajir and
tMandera The hospital does not have encugh facilities and doctors We only have one
or two doctors available There 15 no section for women and when a woman is taken
there, she has 10 wait with other patients [ ] We do not have a gynaecclogist there and
we sufferalot '

153  Another woman described the desperate situation she faced when she took her
daughter to deliver:

When | taok my first born daughter to deliver, there was no electricity It forced e to use
a torch, and then | bought gloves, the needle, medicine and cotton It was at night and
did not know what to do My daughter was only 17 years and she almost died on the floor
When | told the doctor to assist me | was asked whether | had gloves and cotton

154  The roads in this reqion are generally in a poor condition This impedes women'’s
access to hospitals or health facilities. As shown in the table below, huge segments
of the population have to travel long distances to access the nearest health facility
In Lodwar, Esther Ayepio narrated to the Commussion a sad story that s all too
common n the region

There 15 a major problem durning delivery on the south side, especially in Moru, Kainuk
and Lemarok The women [ ] do not have means of transportation because the roads
are very bad Also, a woman cannot cross to the other side of Muruko because there
are many cases of manslaughter [sic] Right now, there are people who have been
slaughtered There 1s no farming or fetching water Also, when River Turkwel overflows,
there 15 no way you can cross because there 1s no bridge Very many women have lost
their Lives | remember on 27 September 2010 there was a pastoralist woman who was
moved from Kalemorok | went to look for a vehicle to go to the interior to help The
lorry was late and when it arnved, the child was almost coming out When we reached
Kalemorok, the woman dred in my hands She lost her lfe and that of the chuld '

155 A similar situation obtains in Mandera where the Commussion was told of the
chronic lack of medicines and essential drugs in the existing public haspital

I think most of these women who have children have never seen [the inside of] a
hospital [Yet] we have had a government for almost 50 years We have a very big district
hospital in Mandera, but unfortunately, it lacks medicines There are very good wards
in a big hospital but no medicine for children  Coming to delivery, iIf 2 waman 15 1n
labour and she 15 taken to hospital, she s given all the prescnptions to buy drugs from a
pharmacy We ask the government to fully equip the hospitals we have with medicine
and personne! We would like the government to give us mere nurses and doctors ™

152 TJRC/Hansard/Women s Hearing/Ganssa 13 Apnl 2011/p 8

153 TJRCWomen s Hearing/Lodwar/11 Cctober 2011/p 2-3
154 TJRC-Hansard"“Women 5 Heanng/Mandera/2s Apnl 2011/p 18



Table 2:

Percentage distribution of communities by distance to nearest
health facility

500morless | S00m - 1km 1.1km-2.9km | 3-49kms S or more kms
Kenya 49 64 124 285 477
Rural 30 44 12 290 515
Urban 233 255 159 237 116
Nairobi 109 82 607 202
Central 57 62 160 434 286
Coast 37 62 130 169 603
Eastern 15 52 23 272 638
North Eastern 32 35 77 - 857
Nyanza 01 78 ' 16 . 368 ! 437
fuft Valley 106 67 170 177 480
Western 57 63 14 4 ! 286 ! 450

Source Basic Report - KHBS 2005/6

156  Since they have no money to pay for bills or cater for their transport to the nearest
hospital, many women in Northern Kenya opt to give birth at home According
to the 2003 Kenya Demographic and Health Survey, 92 per cent of deliveries in
North Eastern take place at home. In Lodwar, the vast majority of women who
attended the Women's Hearing had given birth at home This was the only choice
they had According to one of the women present at the Hearing

Women give birth at home because we have te pay at the hospital, Most women do
not go to hospital because they do not have money Most of therr husbands do not
have jobs Someumes, those women have children without even a father [yet they
must] pay Ksh 500 for the bed and Ksh 200 for the ward So, women just give birth
at heme Also, those who are in the grassroots cannot reach the big hospital If you
go to the hospital, nobody will give you food and clothes for the baby So, women are
discouraged because they have to pay iIf they go to hospital ***

157 Mary Ekarau’s testimony corroborated the above statement She gave birth at
home because she could not even afford to get to the nearest health facility

| gave birth at home because | did not have money | stayed at home for about seven
days and then ! went to hospital | told the doctor that | gave birth at home because |
did not have fare ta take me to hospital The doctor can confirm that in the traditional
setup, that 1s how things are '

155 TJRCMNomen s Heanng/Lodwarit1 October 20117p 1
158 TJRC Wamen s Heanng‘Lordwar'11 Oclober 20117 4
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Table 3:

Place of delivery by province, 2003 KDHS

Province Private Hospital % Public Hospital % Home %
Nairob: 38 40 22
Central 50 17 32
Coast 24 a 67
Eastern 26 N 61
Nyanza 22 14 63
Rift Valley 23 13 63
Western 17 12 71
Nerth Eastern 7 03 92
Total 25 14 59
158 In her tesumony, Mary Ekarau also touched on an issue relating to the nexus

between culture and the night to health

There was a ime when | went to hospital to give birth to my thud born Those doctors
who are non-Turkanas came and complained asking me why | gave birth alone without
consulung the doctor | told them that in our place women give birth without the help of
men He slapped me and said | am very thick-headed | went cutside the hespital and the
doctor confrmed that the child was well |left the hospital well in good health Inthose days,
they did not demand a lot of money They did not demand money and | was not running
a business But nowadays, women who give birth at the hospital are in big problems The
hospital demands a waman to pay Ksh 700 before she can be attended to After getting out
of the ward she has to pay some more money That s the problem we encounter because we
cannot meet the expenses Even if you want to get gloves it 1s a problem

159 Indeed, the Commussion learnt that many Turkana women are reluctant to give
birth In hospital because they are afraid of offending or failing to comply with

cul

tural norms

Maost people 1n the intenor [ | are still ted by culture and tradiions that they do not
go to hospital According to traditions, you are not supposed 10 go (o hospital There
are cer:ain requirements that are made clear during the tradstional wedding When a
woman gives birth, seven days after delivery and after the umbilical cord has dried,
there are some nituals which are performed, so that the woman can go back to the
house According to our traditions, after a child has been born the woman will not bath
for seven days [ ] The umbilicat cord should also be putin a separate plate It should
not be thrown out That 15 our culture That 1s why the women at the grassroots level
cannot go to the hospital because they will be against the culture

160 The expenence of Mary Ekarau and Turkana women in general points to the falure
of health facilities to consider that culture 1s an essential element of the nght to

157 TJRC:MWomen s Hearng/Lodwar/11 October 2011/p 5
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health, It i1s now established that the nght to health entails several interrelated
and essential elements availability, accesstbility, acceptability and quality As
spelt out by the UN Committee on Economic, Social and Cultural Rights {CESCR),
acceptability requires that facilities, goods and services are ‘respectful of culture
of individuals, minarities, peoples and commumties and sensitive to gender and
life-cycle requirements, as well as being designed to respect confidentiality and
improve the health of those concerned s

In essence, in the delivery of health services, health facilities should take into
account local cultural conceptions of health Where this has been dene, maternal
mortality has reduced drastically tn Peru, it was realised that despite high materna!
mortahity, women belonging to certain communities were reluctant to use health
facilit:es offered by the state. Thus, in consultation with these communities
measures were taken to ensure that health services were respectful of their culture
These measures included providing a bed and a sturdy rope to allow women from
these communities to give birth inan upright or squatting position QOther measures
Included ensuring that the attendant was not only female but she also spoke the
local language; ensuring the placenta was delivered to the family member present
so that 1t could be buried, and allowing the woman to remain in the health fac:lity
for up to eight days ™

The plight of women in Northern Kenya 1s more or less similar to that of women
living in rural and slum areas around the country Across, the country public health
facilities have historically suffered from chronic lack of appropriate equipment
and essential drugs Medical personnel have been concentrated in urban areas,
mainly in Nairobi Thus, althcugh the number of medical personnel has increased
tremendously since independence (for example, the ratio of medical personnel to
population stood at 7 8 doctors per 100,000 people in 1964 compared to 15.3 in
2000}, therr distnibution 15 uneven ' Similarly, the number of health facilities has
Increased over the years,""' but at any given time the number of health facilies has
not corresponded to populatron growth or demographsc trends '* Moreover, huge
dispanties exist in geographical distribution of health facilities, North Eastern and
Rift Valley have respectively had the lowest and highest number of health facilities
In the country Statistical data shows that while the number of health facilities in
North Eastern increased from 40 in 1990 to 71 1in 1999, the increase 1n Rift Valley
was from 583 to 1,207 during the same period '*

CESCR General Ccmment No 14 para 12f¢)

See Hunl & Buenc de Mesquita {n 147 ahove) 7

P Kimalu et al A review of the health sector in Kenya (2004} 30-21

The number of health facilities increased from 861 m 19687 tg 2 137 10 1990 and ‘o 4 235 1n 1954
Kimalu et &l {n 161 above) 28

Kimalu et al {n 161 above) 27

o4t

63



61

JhE

163 The number of hospital beds and cots has equally increased since independence,
from 11,344 1n 1963 to 54,378 in 1999 ** Again, regional dispanties are evident
tn 1999, Narthern Eastern and Coast had the lowest number of hospital beds and
cots while Rift Vailey had the highest number of hospital beds and cots followed by
Nyanza, Nairoty and Eastern respectively

164  Significantly also, the health sector remained underfunded throughout the
Commission’s mandate period. According to Kimalu et af, although the total
expenditure of the Ministry of Health has been increasing in nominal value since
independence, its share to GDP has been declining since 1980 In paruicular, the
share declined from 2.4 per cent1n 1980 to 1 7 per cent in 1994 and then declined
furtherto 1 3 per centin 1999

Table 4: Registered Medical Personnel per 100,000 Population in selected

years

Personnel 1964 | 1969 | 1974 | 1979 [ 1983 | 1986 | 1989 | 1992 | 1995 | 1996 | 2000

Doctors 78 | 119 | 96 | 107 | 126 | 144 | 14 15 | 147 | 1411153

Dentsts 03 | 05 07 | 092 | 153 | 21 28 | 26 | 24 1 25

Pharmacists 16 15 16 178 | 060 16 23 52 51 57

Reg nurses 228 | 283 | 378 | 4276 | 4552} 455 | 24 | 469 | 264 | 252 | N2

S":f;'s - |ev | 95 j1003li023 02| 11 nie | 113 [ 1091152

PH officers - - 08 | 15 18 | 21 29 18 2 21

.F;:chmmm 64 69 | 67 760 87 10 {146 | 146 | 149 171

tP:car:rToalgglsts ) i i 210 i 29 34 34 | 42

Table 5: Hospital beds and cots, 1990-1999

Province | 1990 | 1991 [1992 |1993 |1994 |1995 | 1996 | 1997 |1998 | 1999

Nairobi sgse| 6,021] 6182 6,314 5879 6225| 6373| 6487 6691 7,005

Coast 3.366| 3,491| 3613] 3491 2,781 3B18| 3991 4,136( 4,227; 4421

Eastern 4769| 4769| 4,803| 4849 4881] 5724| 6,16B, 6361| 6516] 6736

N/Eastern 414 429 491| 1,245 1,224| 1,447 1451 1,498 1,501| 1537

Central 5060 5170| 51701 5280| 5324| 6400 06606| 700%| 7.218| 7513

RiValley 6474 6729 6729| 7,587| 1,751| 9,818 9,928] 10,58| 10,401 11,240

Nyanza 4283| 4373| 4403! 4618 5058| 8547| 9480 9,625| 9,879! 10,006

Western 2,834, 2944 20989 4747| 4,373) 4775 5334 5567 5753| 5920

Totat 33,086 33,926 | 34,360| 38,131 37,271 47,154 49,331 50,909 | 52,186 54,378

164 Kimalu et al (0 161 above) 29

Source Stanstical Abstract (vanous 1ssues)



Table 6:

Nairabi
Coast
Eastern
N/Eastern
Central
R/Valley
Nyanza
Western

Total

Health facilities by province, 1990-1999

1990 | 1991 | 1992 | 1993 | 1994 | 1995! 1996| 1997 | 1998 | 1999
188 | 186 247 304 357) 359 373| 30| 390 402
220 280 299 357 453| 426| 441! 448 as3| 462
08| 388 417 499 679| 83| 771 783 793| 804

40 45 52 521  Ne4 56 65: 66| N68 71

240 318y a1 a0s) a2l aan aso! a2 470 as
SB3| 698| 814 976 1,003 | 11401 1,163 1.370] 1795 1,207
3a5| 282 304| 359| 432| a46| 43| 473| 484| 408
123 149 163 | 192| 237| 248 | 2e7| 278| 202] 310

2,131 | 2,346 | 2,637 3,044 | 3,754 | 3,802 3,993 4,069 | 4,145 4,235

Source Statistical Abstract (various issues)

165  Testimonies received by the Commission from across the country established that
the lack of sufficient number of health facilities and medical persennel In most
parts of the country, especiaily in historically marginalised regions {North Eastern,
Upper Eastern, Coast, North Rift, and Nyanza and Western), has had a devastating
Impact onwomen's right to health in general and reproductive health in particular
in Bungoma, a witness observed that

I was talking about reproductive health because we do not go to hospital in good time
to get children We stand a chance of losing the child, mother or both the mother and
child because we have not brought clinics and health centres near us Even if they have
been brought the health facshities near, there are no roads to take us there and there are
no vehicles to lead us there Even the traditional midwives have not been adequately
trained so that they have facilities like the ones that are in hospital and, yat, 70 per cent
of the children are being born in the villages Why can the traditional midwives not be
trained so that our children and mothers do not die at childbirth?™

166 InBusiawhen the Commission inquired whether hospitals in general and maternity
facilities are accessible, a witness responded as follows

Our main hospital 1s the one in Busia, which 1s outside Teso land We only have one
hospital in Tesa, which 15 the Tesa District Hospital where there 15 a Medical Officer
of Health IMOH) They have only started operations this year 5o, most of the difficuit
cases in Teso are referred to Bungema, that 1s from a district hospital to another district
hospital There 15 also that pile up of patients when you take patients from one district
hosprtal to another We have decided to refer our people from Teso to Mol Teaching and
Referrat Hospital but that 1s very far We have few doctors The referral hospitals are very
far, and even malana kills us ¢

165 TJRC/HansardWorren s Hearing'Bungema: July 2017 p 4
166 TJRCiHansard"omen s Hearing 'Busiazé July 2071 n9
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167.

Similar problems are experienced in Kakamega. According to a witness:

On issues of infrastructure, our roads are very bad. Sigalagala-Butere Road, for example, is
impassable. | live in Isulu. This road is not passable. Sometimes expectant women deliver
their babies on the roadside before reaching hospitals. This is very dangerous for our wives
and daughters. The nearest hospital like Shibuye Centre does not have enough facilities.
Patients go all the way to Kakamega General Hospital where they can get proper medical
attention. However, to visit Kakamega General Hospital, you need to have transport. If you
want to take your patient to this hospital at night, transport cost is normally between Ksh
5 000 and Ksh 7 000. Our people are poor and they cannot afford this mode of transport.
We are endangering their lives, My recommendation is that we equip all our district health
centres and hospitals so that they serve our sick people [...] We really do not have very
many health centres. The few that are there do not even have enough doctors and nurses.
There is only cne doctor with a few assistants at the nearby hospital and they do not work
on Sundays. Itis also difficult to run this hospital because it lacks water. Blood transfusion
is not done in Shibuye Health Centre. This service is only available at Kakamega General
Hospital. If it is at night, like yesterday there was a woman who was bleeding and she was
told to pay money to be transported from Shibuye Health Centre to Kakamega General
Hospital. This lady continued bleeding until she lost the child. The lady is still alive. They
had gone looking for money, but when they came back she had lost her a baby through
miscarriage. She was supposed to be transferred to Kakamega General Hospital for proper
medical attention. So, it becomes very difficult. We die because of petty things which the
Government would have helped us to manage."”’

168. The situation is no different in Lamu where it was recounted to the Commission as

follows:

167 TJRC/Hansard/Women's Hearing/Kakamega/28 June 2011/p. 22.




In terms of 1ssues of health, we have a hospital which does not have X-ray equipment
up to now Whenever women want X-ray services, they have to travel to Mpeketon or
Malindi Are we nct Kenyans? The medical services to women are very important The
women do not have employment, and that 15 why we are crying that an X-ray machine
be brought We were promised last year that it would come after one month But until
teday, it has not arrived Right now, If a mother wants to deliver or something happens
to somecne, we cannot get good health services There was a time when we had to
seek help from some Europeans to get drip-water to be adminsstered to patients here in
Lamu So, medical services are very important to us ™"

169.  The tesumony of another woman In Lamu I1s even more revealing of the many
challenges that women face in the region, including the failure of health facilities
to take appropriate measures to accommodate religious beliefs and practices of
the local community

| want to talk, first of all, about the 1ssue of health and how we have been suffering
in the Abajuni Village, where our parents are coming from A person can become sick
and be taken to hospital Perhaps she is pregnant and she wants to delver, but before
she 1s taken there, she will be assisted by the traditional birth attendants The doctors
will say that they cannot be taken to Lamu, and from that place to Lamu, it 1s around
four to six hours You can imagine the boat can take two to three hours You have to
give out Kshs10 GO0 or Kshs20 000 For a person like me, maybe | am able and | can
manage to pay the money, but there are those people who cannct raise this maney
because on average, they get a single meal a day What will you do? It makes you go
by the boat and on the way, the persan dies or there 1s a complication Perhaps, yau
have succeeded and you have got some assistance on the way But when you reach
the hospital, other problems anse You are told that there 1s no doctor and you are
referred to Mpeketoni That s also another problem Taking a boat to Mpeketon:, you
find the doctors are busy or there 1s no scanning machine and you are then referred
to Mombasa for scanning We would Ike you to assist us get the facilities You can be
admitted in Lamu and then you go for the drip in town If there s no drip, how will you
help yourself? At imes, you have given birth and there 15 no water Mushims, do nat
clean ourselves with tissue paper We use water for everything, but there 1s no water
in hospitals "%

170 Aninquiry conducted by the KNCHR into violations of sexual and reproductive
health rights in Kenya similarly found that huge numbers of women belonging
to certain communities de not utilise skilled delivery services because these
services go against their cultural norms and practices "7 The KNCHR found that
among communities in upper Eastern and North Eastern Kenya, it 15 a taboo for

158 TURC/HansardWomen s Heanng'Lamu10 January 261 2ip
168 TURC'HansardWomen s Hearng/Lamu/10 January 2012/p
170 KNCHR Reatsing sexual and reproduciive heaith nghis in Kenya A myth or reatty? (2012) 57
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male nurses to attend to expectant women and that ameng the Sabaot, a woman
1s not supposed to be seen naked by any male ‘stranger’ other than her spouse

Anotherjoint study by the Centre for Reproductive Rights and FIDA Kenya conducted
in 2007 found that ‘violations taking place when women deliver in health care
faciities have been present for decades’ and that the Kenyan government has failed
to implement its own maternal health care standards and I1s neglecting to protect
women from the gross nights violations that occur before, during, and after delivery
in the nation's health care facilities””! The study documented numerous violations
and issues relating to maternal health neglect and mistreatment around delivery,
violations invalving post-delivery stitching, violations of nights t¢ consent and
information, and discnimination in the health care system

In conclusion, testimonies received by the Commission, coupled with previous
Andings of other organisations, reveal that although the state has taken measures
to promote and protect women’s reproductive health, much remains to be done
The state has historically failled to meet its obligations relating to securing women's
reproductive health as is stipulated In international and regional treaties to which it
IS a party

Women and HIV/Aids
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The first HIV case in Kenya was reported in 1984 and by the year 2000 the number
of reported cases of HIV had to nsen to more than 2 13 milhon Because of its rapid
spread in Kenya, and the overwhelming impact it had on the social and economic
structure of the country, HIV/Aids was considered the ‘single most important health
challenge that Kenya faced in 1ts post-independence history'" HIV/Aids 1s also the
‘only health problem thatis believed to have reversed the significantgains made inlife
expectancy and infant mortality during the first three decades of independence’”*
For these reasons, HIV/Aids was formally declared a national crisis in 1999

Following the declaration of HIV/Aids as a national cnsis, the state rolled out a national
programme and institutional mechanism for tackling the epidemic This included
the enactment of the 2006 HIV and Aids Prevention and Control Act In recent years,
owing to a massive campaign to prevent and control HIV infection, statistical surveys
have shown a dechning HIV prevalence rate in persons of age 15-49 years, from 10
per cent at the end of the 1990s to 7 per centin 2003 The prevalence rate dropped
further down to 59 per centn 2005 and 5 1 per cent in 2006 However, the 2007

171 FIDA “enya & Center for Reproductive Rights Failure to defiver Viofahons of women s human nghts in Kenyan health
facintes (2007) 26

172 Kimaly e! al (n 161 above) 47
173 As abcve



175

176

177

Kenya Aids Indicator Survey {KAIS) showed a reversal of the declining trend, with an
estimated HIV prevalence of 7 4 per cent among adults age 15-49 years '™

There 1s no doubt that women have been disproportionately infected and affected
by HIV/Awds since 1t was first reported in Kenya The 2007 KAIS showed that more
women (B 8 per cent) than men (55 per cent) age 15-49 are infected with HIV '™
Statistics also indicate that women in polygamous unions are mare hikely 1o be HIV
infected (11 per cent) than those in monogamaous unions (7 per cent) '™ Moreover,
women who have been widowed and those who are divorced or separated have
high HIV prevalence at 17-21 per cent '77

But as stated by Amnesty International,'women are fighting both avirus and systemic
discimination in trying to overcome the threat of HIV/Aids ™ The high prevalence
of HIV among women is a function of many intertwined factors including structural,
economig, cultural, social, and biological factors High poverty levels among women
which partly results from lack of education, coupled with traditional harmful practices
and gender based violence, have significantly increased women’s vulnerabilities
to HIV infection In the years immediately following the detection of HIV in Kenya,
discnmination against persons living with HIV (PLHIV), especially women, was
widespread Those who were related to PLHIV equally faced discrimination A victim
recalled her experience durnng the Commuission's women's hearing in Nairobi

in 1989, my husband tested HIV positive and 1t was a difficult time because at the time,
Kenya had not accepted that there 15 HIV/Aids in our country Everybody was in denial
including the government of Kenya Those people who were infected were drscriminated
against People could be buried in polythene papers That tme, my husband decided to
go public When he went public | accompanied hrm to the HIV/Aids campaigns He was
all over the newspapers and the media Back in 1990 the World Aids Day was hosted at
Makadara grounds and the theme of the day was the Role of Women in the Fight against
HIV/Aids | was invited to go and present a paper on the role of women in the fight
against HIV/Aids After that, the Darly Nation newspaper wrote a very big story about
me and about my role as a HIV negative woman married to a HIV positive man, thatis a
discordant couple That was in December 1990 ' *

Although this victim had not tested HIV positive, when she went back to her
workplace, she was denied access Her case 1s a classical example of the stigma and
discnmination that women who joined the campaign against HIV/Aids faced on a
daily basis

4 KNBS Kenva Demographic and Health Survey 2008-09 {2010,
KDHS Kenya Demographic and Health Survey 2008-05 (2010)
Kenya Aids Indiator Survey 2007
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The story of a woman who joined a public campaign against HIV/Aids

TJRC/Hansard/Women's Hearing/21 February 2012/p 4-5

In January 1991, 1 went back to school At that ume b had left Nyahururu and | was in Nairobi
so that | could join Muriuki who was working at the City Council At that ime, the dactors were
saying that he would anly live for six months, so | left the countryside and came to Nairobi so
that | could be with him for the short time he was 1o live | was transferred to Heshima Road
Primary School Upan opening school on the first term of the year 1991, | went to scheol and |
was shocked because when | got 10 the gate, | found a watchman who told me that | was not
supposed to enter the school | asked why because | did not expect such kind of a scenanio He
told me that the headmaster had said that | should not enter the school compound and then he
went and told the headmaster that | had arnved | was taken to the office and the headmaster
told me that everybody had read my story in the newspaper and that | went public about my
husband's status and the whele schocl, the parents, the children and the teachers do not want
me 10 teach at the school He tald me that as the head teacher of the school, he 1s not allowed to
accept me into the compound and that | would not attend the assembly of the opening day and
| should not proceed to class or even to communicate with anybedy in the school

I'tried to talk to um and told him that | was not HIV positive but he would hear none of that
He tald me that the best he could do for me was to give me a letter and go to the staffing officer
at County Hall and present my case | left the school very discouraged and very disappointed
and at that ume, | was still a young mother going through the challenge of having a husband
who was HIV positive | went there and met a lady who was the staffing officer

| went and met the staffing officer and | teld her that | was sent to her office by my head
teacher | realised that she already knew my case | told her that my husband was HIV positive
and | had joined hum in the awareness campaign and | participated in the awareness campaign
the previous year and upon gaing to school,  was denied access She told me that she was aware
of my case and what they had decided as a Minustry was 1¢ ask me to stop those campaigns and
they were going to send me 10 a school where | was not known and upon going to that school,
| was to be silent about my HIV status | was to withdraw from all HIV campaigns and | was te
make sure that my husband did not come anywhere near the school and nobody was supposed
to know that | was his wife 1told them that it was very difficult for me because | could not stop
Muriuki from going public nether could | stop pecple from caming to my home It was possible
that a teacher could come to my house and eventually meet my husband and my children as
well The community that | was liwving with in Umoja Estate was aware about us so there was no
way | could have lived 1n secrecy With that, | realised that | was nat able to work in any school
There was no school that was willing to take me in as a woman who was affected by Adds so, |
withdrew from teaching

Up lo this tme, | have never recewed any letter from the munistry and my salary was
terminated immediately This had a very big effect on me because | had chosen a career of being
a teacher After that, | started doing HIV waork as a volunteer This affected my children and me
50 much Al the same time, when my husband went public, my children also suffered a lot of
stigma | remember one day | went to the school that my son was in and | found that they had
segregated him to a corner | had gone because he was performing very poorly and I wanted to
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find out why he had deteriorated and | found that they had put him an a separate desk alone
The teachers were not accessing his books and nobody could play with him and this had a big
effect on him [ scught another school and | went there and | discussed with the teachers and
they accepted my child The community as well was not friendly

Iost friends | used to de a small business of selling rice and from that time, nobody wanted
1o buy from me so all my sources of income stopped That has had a lot of Impact on me Ags
a sesult of that, it has affected my way of investment and even my children's education was
affected | remember one of my sons'who was in Alliance Boys left the school with a balance of
over 200,000 and one of my other son who 15 doing a degree, had to stop the degree that he was
doing and take another cne because time had overtaken him since he was in and out of ¢lass
This has had a lot of impact on my children and as a family generally

My request to this Commission is that they may laok into injustices against people affected
by HIV/Aids | am glad that out of our struggle, we fought a Iot of stigma and now there Is
an act that protects people living with Aids against discrimuination on 1ssues of employment
Before the Bill. many of us suffered discnmination, rejection and this caused a lot of suffering
psychelogically, physically as well as economically It has always been my joy 10 be a teacher
and to prove that, | am doing a programme on education that caters for orphans and vulnerable
children Tweuld love to go back to teaching Thank you so much

178  Although awareness on the subject of HIV/Aids has permeated most parts of the
country, discrimination and social stigma s sull relatively common Many HIV
positive women are routinely evicted fram thewr homes after the death of their HIV
positive husbands as the Commussion heard from a female victim in Embu

When my husband died, the people neglected me He was admitted at Aga Khan Hospital
until he passed away The suigma was fugh | did not even know what my husband had died
of I'realised when | was told that there was a problem When he was buried, they did not
even recognise me as his wife They looted all the property and I went back to my native
home Ireally fell sick in Nairobi where my husband left me in a rental house | suffered for a
very long tme and my maother was called She came and took me and | was admitted to the
general hospital for one month | was unconscious and | could not even recognise where |
was After some time, | started recovering | went back home but the sigma was much ™

179 Despite her tribulations, she concluded her testimony on an inspinng note-

l'encourage myself a lot and attend outreach meetings The stigma has really gane down
I'will continue living | have a grandchild and | am sure | will see my great grand children
I'will continue hving positrvely IF | had not accepted my situation, | would have died Do
not discriminate against those who are wving wrth HIV/Aids Show them love the way my
mother did to me Had 1t not been for my mather, | would have died a long time ago !
continue to take my ARVs the way | was advised by my doctor We are preaching against

180 TJRC HansardMomen s Heanng Embu.22 November 2041p 7
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stigma and we are asking people te come out to be lested If you are diagnosed with
HIV/Aids, 1t 1s not the end of hfe Let us sensitise our people We need to strive to have
a generation that 15 free of HIV/Aids We want all children (o be born HIV negative The
pregnant mothers should go to hospital to avoid giving birth to HIV positive babies talso
urge that those who are positive must employ protective methods If you know you are
HIV positive refrasn from multiple sexual relationships One can still get a reinfection There
are different strans of HIV | do not have much to say | am very happy living with HIV In
fact, | am sure that | will get a husband | will get married and get an HIV negative baby
Thank you ™'

For married women or generally those with sexual partners, patriarchal social
norms make 1t difficult for them to exercise autonomy over matters of sex, and
specifically, to negotiate for safe sex According to the 2008 KDHS, 27 per cent of
men feel that a husband has a night to get angry and reprimand his wife if she
refuses to have sex with hum while nine per cent of men think that a husband has a
nght to either refuse financial support or have sex with another woman if his wife
refuses to have sex with him Moreaver, five per cent of men say that a husband is
justified in forcing his wife to have sex

During its hearings 1n Nyeri, the Commission heard the following story which 1s a
reflection of what sadly happens in many homes across the country

| have been married for about 32 years and my husband was living in Mombasa He
could take long before coming home but he would usually come home That was his
trend He never brought me a lot but when he finally came, | told him that we should
go for a test but he refused When he refused, | told him that we should start using
protection but he also refused 1 insisted that we had to go for test before coming into
contact with each otner After twe months, he raped my daughter and | was informed
of the same by other children | took my daughter to hospital and the man was afrested
After he was arrested, the older children were wornied that their father might die 5o,
they were against me They told me 1o make sure that he was released from the police
S0, there was a struggle between the children and me They even stopped talking to me
| was sympathetic and facilitated his release | continued staying with my daughter and
not their father We separated with im | went to the chief and told him that | wanted
10 go to my parents’ place My children alse did not want to stay with the father That is
how my family went away We are now living in town We cannot go back to the home
because he has married another wife '*

On structural barreers, a 2008 study by Centre for Reproductive Rights and FIDA Kenya
on rights violations of HIV-positive women in Kenyan health facilities found that
although the Kenyan government has taken positive steps to address the nation’s
HIV epidemic, much work remains to be done, particularly in protecting the rights

181 TJRC/HansardiWomen s Heanng:Embu/22 November 2011ip 7-8
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of women living with and affected by HIV''™ The study documented widespread
violations of HIV-positive women resulting from inter afia failure to seek informed
consent before HIV testing, breach of confidentiality and fack of proper disclosure,
inadequate pre- and post-testing counselling, nadequate PMTCT and post-
partum counselling, lack of medical attention or inattentive medical staff, lack of
equipment, supplies, infrastructure, and hygienic conditions, and mistreatment and
harassment in seeking delivery of services These violations offend both domestic
and mtermnational law

Evidence suggests that public health facilities across the country have been for
decades now sites of gross violations of women's rights and particularly the rights
of women living with HIV/Aids A recent study by African Gender and Media
Initiative documented chilling and shocking staries of 40 women living with Hiv/
Aids who had undergone forced sterilisation in pubkic health facilities around the
country '™ According to the study, ‘while the country-wide prevalence rates of
non-consensual sterihisation of HIV-positive women n Kenya are unknown’, the
stories of these women ‘confirms that the violation 1s happening, and appears to
be systemic in public health facilities' '

Still on structural barriers, both the HiV and Aids Prevention and Control Act and
Sexual Violence Act have been found to be discriminatory against women The
two Acts of Parliament criminalise HIV transmission yet because the numbers of
women who undergo testing is higher than that of men, they are more likely to be
targeted for prosecution In 2007, the CEDAW Commirttee raised this concern and
noted that Kenya's legislation and policies on HIV/Aids did not adequately take
inte account gender-specific vulnerabilities '

In Kenya, conflicts and generalised episodes of violence have always exacerbated
women'’s vulnerabilities to HIV infection Fer instance, the Commission receved
evidence of women who contracted HIV during the PEV after been raped In many
Instances, these women were abandoned by their husbands and shunned by
soclety In general Many others, including those who were already hving with HIV/
Aids prior to the PEV found it difficult to access medication

I am standing here today Iike the ambassador of hope for people lving with HIV/Aids
During the post-election violence, many pecple were affected because of lacking access
ta the medicine because others imshed therr medicine and they could not access clinics
to get more medicine '

183 The Center for Repraductive Righls & FIDA Kenya At nsk Rights violations of Hl-posiive women 1 Kenyan health
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186 Mare tesumonies of women who contracted HIV during the PEV and durning other
periods of generalised violence are contained in the chapter titled ‘Sexual Violence’
in Volume il of this report.™"

An HIV positive woman fights for her right to property

My names are Mary Muthoni Maina | live in Dalas and | am living positively | have suffered
for a long ume from the HIV virus but did not know what was disturbing my health [ ]

I have six children | had two miscarnages and one child died | borrowed Ksh 15 800 when |
was sick and unable to work | used my title deed to borrow the Ksh 15 000. Cne of my children
was Joining the National Youth Service {NYS) After borrowing the money, | became serouslyill |
could not manage to continue with my business of selling clothes The lady who had lent me the
money came and demanded back her money and the accumulated interest or else she would
take my piece of land | went and looked for another person, who 1s the father to a lady friend
of mine, and requested him to pay for me the debt in exchange for a piece of land from my land
parcel We wrote an agreement My father was alive when we wrote the agreement They said
that the land should be transferred, so that they could give out Ksh 120 000 and pay the balance
in Instalments, t needed maoney because | had six children to take care of

Thereafter, my health deteriorated further i even suffered some disability problems We
even went to Kenyatta National Hospital | have the medical card The hospital carnied out all
kinds of investigations but they could not ascertain the sickness | was suffering from Meanwhile,
at home, they could not transfer the land because the agreement was not complied with He
told me to prove my interest but t could not | went to a friend of mine from the Catholic Church
and asked her to help me | was hoping that he would have sympathy, and we transfer the land,
so that he could pay the last instalment of the money

The documents were brought to where | was staying and | was told to sign them | could not
refuse because | had nothing to give back | signed After | signed, I retained a copy and other
copy was given {0 the other party | came to discover |ater on that the utle deed was issuedin his
name and that he had already sold the land at Ksh 1 5 million That was when | saw someone had
sent a surveyor from the Municipal Council | asked “Why are you surveying this plot? He told
me that Patricia Wahitu had already sold the land to him | said that, that was not right because
| was the owner of the plot, and that | was supposed to give her one half and remain with the
other half This person said that | was lying and insisted that the plot belonged to him

| could not speak because | was not strong | called my son We put a caution on the land
and went to the DCIO and reported the matter After reporting the matter, because the person
involved was rich, he hired a lawyer and | was sued for the second time because of cautioning
the land Since that day, nothing has happened The woman was arrested by the CID After she
was arrested, nothing went on She was set free She said that she could even pay me half the
amount, and after she paid, she would know what to do to me

I told her that she could do nothing te me because everything was controlled from Heaven,
earthly things would pass but God would fight for me Iam on ARVs currently | have been charged
but | do not even have money Sleeping 1s a problem even when | take medicnes | do not know
where {will leave my children Someumes ldo not even take the medicines [have even lost weight

188 See also Government of Kenya Repor! of inguiry into post electien wiofence (2008) 263-264
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Regarding leadership, you know, the past expertences, when a woman wants to become
a leader, 1t1s a great challenge for her because our society Is patrtarchal where women
are there 1o be seen but not to be heard If you want to come up as a woman, you meet
very many challenges even from your own women colleagues ™

Women’s dominance in numbers has never reflected in the compositicn of positions
of leadership and power in Kenya Durng the mandate period, women were
generally outside mainstream leadership They were and are still rarely represented
in forums in which decisions including those relating to their well being are debated
and approved They are passive actors for whom decisions are made

The fack of women's representation in forums of decision making 15 evident in all
spheres of Iife and levels of governance in Kenya Despite the fact that women
played a crucial role in Kenya’s struggle for independence, it was not until 1969,
about six years after independence, that the first woman was elected to parhament
This was not different to the situation that obtained during the colonial period
The first African woman to serve in the Legislative Council was nom:nated into
the body towards the end of colonialism, in May 1961 The number of women
elected to parliament gradually increased during the mandate period but even
50, the recommended threshold of at least 30 per cent women'’s representation in
decision making was never met

Partly due to thetr low numbers, female members of parliament have traditionaily
been underrepresented or not represented at all in parliamentary committees
These commuttees play important functions in parhament they determine the
business of parliament, exercise important oversight role in therr respective areas
of competence, and are responsible for examining bills that are before parliament
The ultimate impact of women's underrepresentation In these committees Is the
chronic failure of parhament to consistently mainstream gender in its work and
pass into faw legislation that directly impacts the life and well being of women
Indeed, 1t 15 no wonder that laws directly impacting on the situation of women
have stalled in the legislative pipeline for years on end or were abandoned midway
after tt became clear that it would be impossible to garner the requisite support
from the male dominated parliament These laws include the following

Affirmative Action Bill, 2000
+ Marnage Bill, 2007

188 TJRC/HansardWormren s Heanng/susumu 12 July 2011/p 3

GME

~1

‘A



Mt

Matrimonial Property Bill, 2007

Family Protection Bill, 2007
. Equal Opportunities Bill, 2007

Table 7: Womenrepresentation and participation in parliament: 1963-2008

Parliament Penod

| I

| |

1 Parhamentl 1963 - 1969 {
|

I
|

1969 - 1974
3 1974 - 1979
a" | 1979 -1943
5 1983 - 1988
6" ‘ 1988 - 1992
7 1992 - 1997
g ! 1997 - 2002
9" 2002 - 2007
10m \ 2008 - 2013

Total no of
constituencies

158
158
158
168
158
188
188
210
210
210

elect

No of women

Available slots

ed for namination

12
12
12
12
12
12
12
12
i2
12

No of women
nominated

0
1
2

o v

[ Je]
[¥a]

L <

Table 8: Women representation in parliamentary committees

{10th Parliament)
Committee

House Business Committee

Administration and National Securnity Commuttee

Agniculture, Livestock and Ce-operatives Commtiee

Defence and Foreign Relations Commuttee

Educaton, Research and Technology Committee

Energy, Communications and Informauon Committee

Finance, Planning and Trade Commmittee

Health Committee

Justice and Legal Affairs Committee

Labour and Social welfare Committee

Lands and Natural Resource

Local Authonities

Transport, Public Works and Housing Commuttee

Pubklic Accounts Committee

Public Investments Committee

l Male MPs | Female MPs Total MPs

17 {(17%)
10 {91%)
10(91%)
11 (100%)
9 (82%)
11 (100%)
1{100%)
11 {100v0)
8{73%;
8 (89%)
10 (91%))
9 (100%)
11 {1009}
10 (91%)
11 (100%])

5 (2340)
1 {9%)
1(9%)
0 (0%}
2 (18%])
0 (0%)
G {0%)
0 {0%)
3(274)
1(11%)
1 {940)
0 (0%)
0 (0%)
1 {9%)
0 (0%}

22
1
11




Committee Male MPs ‘ Female MPs | Total MPs
Local Authonties and Funds Accounts Committee 11 {100%) 0 {0%) N
Budget Commuttees 14 (93} 1(795) 15
Committee cn Delegated Legislation 8 (89"n) 1{11%) 9
Commuttee on Equal Opportunities 7 (78%) 2 {2200) 9
Committee on Implementation 1014917} 1{9%) [
House Broadcasting Corporation 10 (100%) 0{0%) 10
Library Committee 9 (907R) 1{18%) 10
Catering Commitiee 3 (75%) 3{25"} 12
CDF Committee 11 {100%) 0 {0%) 11
Procedure and House Rule Committees 10 (83"} 2 (170) 12
Select Committee on Review of Constitution 21 (78%) 6 (22%) 27

Table 9: Women representation in key government positions, 2005

i
Position Women

| Men | Total ! % of women
Mrnisters 3 ‘ 26 w 29 ‘ W
Assistant Ministers 4 | 39 ' 43 9
Permanent Secretaries b J 25 ’ £l 19
Diplomatic Corps 11 r 29 ‘ 40 28
Judges 8 57 ‘ 65 12
Provincial Commussioners - ’ 8 ! 8 -
District Commuissioners 2 | 6 | N 3
Chiefs ar ' 2424 | 2e65 ! 2
Assistant Chiefs 225 5394 1 5619 4

190 Similarly, women’s appointment to high ranking public offices remained dismal
across the Commussion’s mandate period As of 2005, only 5 per cent of Cabinet
Ministers and 12 per cent of judges were female Poor representation of women
In public offices has often led to the adoption of gender-blind policies or the utter
neglect of ssues particularly relevant to the well being of women Forexample, the
majonty of Land Dispute Tribunals are male dominated, a fact that makes it difficult
for women's interests in land to be approprately and sufficiently addressed A
female member of such a tribunal spoke to the Commission in Kakamega

Iwill talk about issues of land | am a member of a tribunal in Ikcloman We are only two
ladies in the tribunal When | get cases affecting women | always feel very sad because
there are eight men against two women in the board So, It becomes very difficult
to support a fellow woman because men are more in the tribunal Qur concerns are

Ont
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not taken serious by those men So, 1 am requesting that the number of women be
increased in the Land Dispute Tribunal, so that we can actually look after the welfare of
other women There are umes when a woman has a case and she needs to go to the site
We find 1t very difficult because she must pay the members of the Land Dispute Tribunal
1o visit the shambu |f she does nat have money 1o pay them, then they will never go to
the site It becomes almost impossible for her welfare to be taken into consideration
So, when this case goes to court, it 1s never addressed because she does not have the
money to hire a lawyer or facilitate her witnesses to testify on her behalf Sa, she s left
desperate and she ends up losing her land S0, many women are losing their pieces of
land because they cannot fransport witnesses to court or get people to help them in the
court process The other thing is that women are weak Even a witness wants protectian
because this i1s a very dangerous process for them Gnce she complains about her land,
she s viewed as an enemy by the complainant If the complainant s aman and a witness
1s a woman, 1t 1s usualiy a big problem for this partcular woman She will face a lot
of challenges from the community So, it 15 iImportant to provide security or protect
witnesses 50 that they can talk freely without being inimidated So, if they do not have
protection for the witnesses, the witness will run away out of fear '™

Many factors have contributed to women's exclusion in public spaces of influence
and decision making, chief amongst which are cultural notions pertaining to the
role and place of women and men in society The traditional presumption in Kenya,
being as it 1s a patriarchal society, 1s that women are incapable of or should not
take up leadership positions While men, on the one hand, are perceived as strong,
assertive and dominant, women, on the other hand, are considered emotional and
umid ™ As such they women are considered generally 1lf-suited for leadership
positions Another notion flowing from the patriarchal structure of Kenyan
communities 1s that women are men's property It follows therefore that leadership
1s unlikely to be conferred on a people who are owned ' Moreover, women are
often grouped together with and/or perceived as children A witness in Bungoma
attnibuted the lack of women’s representation in key leadership position to this
notion - that women are children - and added that positions reserved for women
are always those that fit well intc the society’s description of gender roles

With regaed to leadership, women are being discriminated because they are considered

children If you want to vie for a seat, you will be asked, ‘what can a woman tell us? She

should be given quidance’ If there 15 any seat being vied for, the one we can get s the

pasition of Treasurer because they know women can take care of property The men
take the decision-making positions *

180 TJRC!Hansard’omen s Heanng/Kakamega/28 June 2011/p 21
194 N Kamau The valug proposition lo women § leadership Perspectives of Kenyan women pariamentary and civic leaders

(2003-2007) n N Kamau (ed) Perspectives on genaer discourse Enhancing women S pohtical parhcipabon (2008) 1 14

192 D Okumu {Rejconliguring gender-based electoral violence as pelidical rape i Kamau {n above) 77 79
193 TJRCiHansard/Women s Heanng/Bungoma/9 July 2011/p 14



192 During the same hearing, another witness spoke about her experience n the
context of Kenya Union of Post Primary Education Teachers (KUPPET)

The other thing I want to touch on 1s representation in KUPPET For a long time now, the
chances that women who try to vie as representatives in KUPPET 1s just to be a treasurer,
meaning that our men and all the rest have accepted that it 1s only the woman who can
be trusted with money You are told that if you want a post, just try being a treasurer,
but never would we be allowed to take the top seats like that one of the chairman or the
organsing secretary A woman will not get such a chance You will be blamed for many
things You will be tald that “She 1s getting into politics or she 15 sleeping with all these
men”“ So. many bad issues are heaped on us until we just fold ourselves and we do not
know what to say and keep gquiet It 15 ke we keep asking for favours So, they do us a
favour by giving us the treasurer’s job There 15 anather post of gender representative
which women will be given, but all the other bigger posts are reserved for men '™

193 In Hola, a witness lamented the lack of women's representation 1n the local
community’s council of elders which is responsible for making decisions relating
to a wide range of 1ssues including those relating to land In her own words

In the villages, we have the Council of Elders called "Garza” They are the ones whao create
and formulate laws on what will be followed and how pecple will live and rules and
cultures to be followed They use this to explain how we should live However, as people
continue to be educated, oppression continues to add up The Council of Elders has no
woman representative who sits in it Every Thursday, they meet and there 1s no woman
invelved in this meeting The only way we are involved i1s when we are tald to contribute
money when there 1s a problem That Council of Elders distributes parcels of land and
women are not involved This thing hurts me and | think 1t 15 the government which 15
oppressing us because 1t should help us in such situatiens If your husband dies and
you are left a widow, you do not ga to the Council of Elders to [isten ta what they wall
decide '

194 Acomparable concern was raised in Kapjado where a witness drew a nexus between
the feminisation of poverty among the Maasal community and the exclusion of
women in decision making processes

I want to talk about decision-making mechanism in the Maasar community We are not
part of the decision-making process When a cow 15 sold the wemen are left behind and
they cannot ask questions They do not have nights 1o question | want 1o know why |
cannot be involved in decisian-making in my own house Why can | not be invelved in
the selling of land? The reason why Kayado 15 poor 1s because women are not involved
in decision-maktng '

194 TJRC.HansardWomen s Heanng/Bungomarg July 2011/p 9
185 TJRC/MHansardMomen s Hearings'Hola/13 January 2012/p 4
166 TIRC/Hansard Women s Heanng'Kajado’d Dec 2011p 11



195  |n Bungoma a witness described the situation among the Bukusu

If you look at decisian making positions, you will find that a woman 1s very far away
| want to thank the Kalen;in community where when you are going 10 receve dowry,
women have a say In bargaining 1n the dowry negotiauons However, this s prohibited
in the Bukusu community You just remain in the kitchen and you have no way of
making decisions even on things that concern you You just sit there like yesterday For
how long are we going to continue sitting? Bukusu women have been silenced by the
community ™

196 Discrimination agamnst women and therr exclusion in deaision-making processes
15 also rampant and sanctioned In rehigious institutions For many, leadership
positions In these institutions are the exclusive reserve of men On exclusion
of women In religious insututions, the story of Evelyn Chole who spoke to the
Commussion in Kitale is instructive A victim of the 1991 ethnic clashes in Trans
Nzola, duning which her husband was killed, Chole joined a local pastors feliowship
but she was later inspired to form a women's lobby group after she realised that
wormen’s 1ssues were rarely discussed or given priornity in the pastors’ fellowship

Afterwards, the pastors usually had fellowships and there were old men in that fellowship
One day, | was just passing and i saw them sitting there talking about a certain woman
who had a problem | saw that it was odd to speak about a woman and they were all
men So | decided to Join them | asked them why there were no other women and
they told me to sit there { ] That 1s when the NCCK came to the ground and found the
pastor’s fellowship That pastor's fellowship started dealing with different issues That
1s when | found out that | was the only woman in that fellowship After three years in
the fellowship, | saw that the men were only dealing with issues about men They did
not discuss women sssues One day, a woman came and nobody was addressing her
1ssues and that 1s when we founded a group called Rural Women Base Link and | am the
Chawperson of that group Thatis where we discuss women issues '™

197. Apart from cultural notions and traditions, there are many other factors that
have historically impeded women from ascending to positions of leadership and
power, especially in the political arena. Firstly, the first-past-the-post (winner-
take-all} electoral system has traditionally made 1t difficult for women to make
it to parhament. As women are generally in a disadvantaged position In society,
their competitiveness and chances of winming in a first-past-the post system 1s
impeded As such, deliberate affirmative action measures must be taken to ensure
sufficient numbers of women are elected or nominated inte parliament Dunng
the mandate period, efforts to increase women's quota in parhament did not yield

197 TJRC:Hansaro/Women s Hearnng/Bungoma/ July 2011ip 5
198 TJRCHansardMomen s Heanng/Kitale/21 October 2011/p 7-8
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199

much In April 1997, an affirmative action bill to increase women's participation
In parhament and local authonties was defeated in parhament The bill had been
sponsored by a female member of parlrament, Phoebe Asiyo Instead, through the
Inter-Parties Parliamentary Group (IPPG), it was agreed that gender equity would
be considered by political parties In nominating individuals into parliament The
result was that four women were nominated into parhament following the 1997
General Elections Another affirmative action bill, sponsored by a female member
of parliament, Beth Mugo, was introduced in parliament in 2000 This bill suffered
a similar fate as the one introduced in 1997

Secondly, many women who aspire to be leaders lack the requisite resources to
undertake political campaigns In Kenya, as 1s In most parts of Africa, maternal
resources play a significant role in elective politics Often, politicians hand out
cash or other matenals goodies in order to solicit votes Those with huge sums of
money get the most votes Yet, matenal resources are traditionally in the hands
of or controlled by men In this scheme of things, women are always unable to
compete maternially with their male counterparts

Thirdly, women who contest for political positions have traditionally been subjected
to violence or threat of it, According to Kenya Human Rights Commission ‘viclence
and other forms of discnmination against women, in the context of elections, are
acts perpetrated by men against women with the aim of devaluing, demeaning
and de-humanizing them and their specific identity as women so as to promote
men’s dominance In electoral politics thereby influencing electoral choices and
outcomes” ™ Violence against women during elections has traditionally been carried
out to intimidate them to withdraw their candidature or refrain from supporting
a particular candidate In 2007, for instance, Flora Igoki Tera, a parhamentary
candidate for the North Imenti Constituency, was physically assaulted and subjected
to inhuman and degrading treatment by a gang of men who warned her against
vying for the position.’® She was forced to swallow human faecal matter which
had been mixed with her hair which had been shaved from her head ' Another
woman aspirant for a parliamentary seat, Orie Rogo Manduli, was hospitahsed after
she sustained injuries in election-related violence in Nairohi % Kenya Human Rights
Commussion documented the following cases of violence against women during the
2007 General Elections-2®

199
200
201
202
203

Kenya Human Rights Commussion Violabng the vate A report of the 2007 General Elections (2008} 20
D Oxumu (Rejcanfiguning gender-base electoral viclence as political rape in Kzmau {n arove) 77 80
A5 abave

As above
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On 6 October 2007, Asha Hussein was viclently attacked as she returned to her
home in Dandora after a political rally in Nakuru Asha said it was about 9 pm
when she alighted from a public service vehicle in Dandora Since it was fairly
late in the evening, she chose ta hire the services of a guard to walk her home
Just a few metres to her home, she was suddenly surrounded by a group of
unidentified young men wielding machetes and other weapons including
an AK-47 Sensing danger, the guard ran away leaving her alone The gang
proceeded to assault her while one member pointed a gun at her warning
her against vying for the seat Apart from the beatings, Asha said, the gang
insulted her, questioning her morality They continued to torture her until she
agreed to denounce her pohtical ambiuons

On the 28 October 2007 at Kianyaga Town, Gichugu Constituency, the DP
aspirant for Kabare ward, Jeremiah Geteri allegedly warned people against
electing women as they will do nothing apart from looking for men Allegedly
referring to Martha Karua, the aspirant asked, 'We elected her when she was a
Mrs Now she 1s a Miss How many people agree that she should now go and
marry?’

On 16 October, 2007 at Kibera Pnmary Scheool in Langata censtituency, one
aspirant said, 'Wanawake endem mkapike' {Women go and cook)  'tokem
ama tutawarape’ (9o away or else we shall rape you) This made all the women
run away The reason for the intimidation was because they were supporting
aspirant Opete-Opete

On 16 November 2007 at Dandora Secondary School Embakasi Constituency,
Asha All was assaulted when a conflict arose between the supporters of
Ferdinand Waititu and her supporters

On 16 November 2007 at Dandora Secondary School Embakasi Constituency
during the party nominations, aspirant Jecinta Mwangl was discniminated
against at Dandora Area Two. They said, ‘People of Dandora cannot vote for a
woman’ Some asked her,'Umepikia bwana malaya wewe? ODM si ya wakikuyu'
(Have you cooked for your husband you harlot? ODM does not belong to the
Kikuyu) She was abused, ntimidated and threatened.

On 16 November 2007 in Narck North Censtituency, Faizah Mohammed was
harassed by a police officer and barred from entering a stadium to campaign.
Her identity was also questioned by those that were guarding the entrance to
the stadium because she was a Muslim

On 16 November 2007 in Uasin - Gishu in Eldoret South Constituency it 15
alleged that campaigners of Julius Sang said that other aspirants ‘are thieves



and are very immoral” Alleged supporters of Dawid Koros hurled insults on
Peris Jepchumba saying ‘They cannot be led by uncircumecised women”

On 16 November 2007 hate speech directed at women was circulated via SMS
For example "Why you should be in OQDM! OOM women scream YAWA, yawa,
YAWA, in praise of NYUNDO while men in PNU are busy telling their wives to
PANUA tlr kazi iendelee Women in ODM-K are so wet that their men keep asking
WAP| WIPER"

200 The Commussion heard similar horrifying and chilling accounts from scores of
women duning its hearings Dorothy Cherop, for instance, narrated how, despite
the backing of community elders, she was threatened with violence when she
vied for the position of councillor in Kinyoro Ward in Trans Nzoia, Not only was she
threatened with violence but her two sons were poisoned, one of whom died as a
result of the paisoning

Buring campargns in 2007, | was warned against vying | reported the threats to the
police station but no actron was taken | was given a two weeks notice to give them
Ksh 50 000 or they would kil my children In the first two weeks, they poisoned my
first born [ ] After they paisoned my first born | ran away and left my children i the
homestead We lived for seven days in the hospital with my paisaned son and he got
better My second born was in Eldoret They followed my second born at school They
used somebody to poison him and he died in schoal *™

201 Her supporters, mainly women, were also threatened with farceful eviction They
were warned that if they supported or voted for her they wouid be evicted from
their homes

Women who wanted to vote for me were threatened by men We were 11 candidates
The elders wanted educated people Eleven of us had attained Form Four education
After vetting, they decided on me However, the youth protested saying that they
could not be led by a weman They formed arother team Elections did not happen in
the grassroats There was war Elders met again and advised me to seek a ticket from
another party | went to Nairobr and secured a certificate of OCM Kenya | vied on that
party The elders said that even If | had gone to anather party, they wanted me to lead
them However, two weeks before the elections there were threats There was something
called Nyumba Kurms and they told us about the procedure They warned other wamen
not to vote for me or they will be evicted the next day **

202 In Kitu), another woman seeking an elective post during the 2007 General Elections

was violently attacked at her home where she was gang raped in the presence of her
husband

204 TJRC/HansardA®omen s Heanng ‘Kitale'22 Oclober 2017 7
205 TJRC HansardWorren s Heanng fitale 22 October 2041 p 8. §
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On 17 March 2007 people attacked us at night | was with my husband and my children
There was a lot of light in the house all over a sudden We do not have electncity in the
house My husband woke me up because he thought they are police Before long, our
windows were smashed and they called out my name | did not answer because | was
in shock My husband asked them whether they want money, They said that they had
come to kill [me] He asked them why they want 1o kill me and they said that [ was]
troubling men | wondered which men | was troubling They asked me why | want tc be
a councillor and yet i am employed [told them thatit1s not me but the people wantme
10 be a leader ! 1old them that | did not want it because | am comfortable where | am
They started cutting the grills on the window My husband gave them the money in the
House At that time we were selling dairy milk and a shop it was on a Sunday and so we
had not Laken the money to the bank He gave them the money They took my golden
watch which | had been given by a white colleague | knew that they knew me because
they asked for that golden watch One of them shot at me with an arrow The arrow
went through the wall and the mark s sull there even today They asked for my handbag
and | gave them One of them suggested that they leave because | was not proud Then
another one asked what they are going to say Thatis when 1 realised that they had been
sent They managed to enter the bedroom and said that they wanted to kill me | went
near the cross and prayed Once of them came and kicked me and | fell down Even upto
today | am sull affected They beat me and raped me +*

In Kakarmega the Commussion heard the story of another woman political aspirant
whose vehicles were destroyed as part of a violent scheme to scuttle her campaign */
In Mt Elgon, a woman aspirant described to the Commussion how she lost her teeth
after she was brutally beaten to discourage her from vying for a political seat

Although they routinely face physical violence, as the examples above show, 1t is
notable that much of the violence that women expertence in the poliucal arena s
psychological and verbal Women who vie for political positions are often subjected
to name-calling, including that they are ‘prostitutes’ or ‘spoilers’ Sometimes these
abuses orginate from close relatives A female parliamentary candidate described
her experience to the Commission

In 2007, | decided resign from teaching and go into pelitics | contested for Mwing North
parliamentary seat To add salt to injury, the same father-in-law who had disowned me
and insisted that | must be inhented, disowned me at a campaign rally He said that he
could not be a father to such a mad woman That was a big blow to me because that
was where 1 was born, where | was married and where | lwed It affected my candidature
so much

TJRCHansardMWomen s Heaning/Kiuy2 Dec 2011/pp 4-5
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205 In conclusion, it 1s important to appreciate that the 2010 Constitutron of Kenya

containsanumberof measures and mechanisms aimed at redressing the historical
exclusion of women in parliament, These include the regquirement that ‘no mare
than two-thirds of the members of elective bodies shall be of the same gender”"”
and the creation of 47 elective posts for county woman representatives ’"'

Women and politics

TJRC/Hansard/Women's Hearing/Machakos/25 November 2011/p. 26

Since we got Independence in 1963 to date, women are still suffering { want to talk about
the problems that we are experiencing as women in politics and [eadership Women in Ukamban
are suffering in terms of politics and leadership Currently, we have a Constitution that gives us
the right to partiapate However, there are times when our ideas are not considered in any
way Sometimes we have our voting cards hidden so that we cannot vote as women Sa, we
do not have the freedom of voung for the leaders we want Most fadies here are born leaders
However, we are not given opportunity to prove ourselves because of churches and our culture
We are seen as people who should just stay in our hauses to give birth, cook and take care of
our homes When it comes to voting, especially now when we are going for elections in 2012,
when a woman cames forth te seek far any political seat, we do not have peace because elders
from Ukambani are sent to us to advise us against the idea If you are not marned, you are not
allowed 1o lead or seek any political seat Other people are sent to break our meetings and 1t
becomes difficult for us to campaign Other times, old women will be sent to make noise and
disrupt the meeting

When we are asking for votes in Ukambani as women, our secunity 15 not guaranteed
During elections, women move frem therr houses to naighbour’s houses because men will
be hired to come and attack you in your hause Other times, the palitical parties do not allow
women to participate in the party nomination There is a [of of corruption Most of the times,
women do not belong to any political party When nominations are done, there 15 a lot of
corruption that makes 1t difficult for women to be nominated The political parties do not
accept us We cannot be allowed to be together with other people in the party However, we
are grateful for the new Constitution Wemen in Ukamban need a lot of education 1o know
what s in the Constitution This will help those who have the calling of politics to come farth
and seek elective positions We must educate them on their nghts When decisions are made
by commuttees in the markets, we are never included Generally, women from Ukambani are
left behind When they show a bit of interest in politics, they are called names like prostitutes,
spolers and so forth Sometimes we are accused of lack of respect for our men and being
over-ambitious

210 Consbtulion of Kenya sec 81tbi
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Women and Conflict

206

207

Women are hardly found on battlefronts In fact, because of their imited presence
in public spaces of influence, they are only marginally, if at all, engaged in the
politics and 1ssues that spark conflict Yet, almost without exception, they bear the
greatest brunt ot conflict As observed in the Beijing Platform for Action, ‘while
entire communities suffer the conseguences of armed conflict and terronsm,
women and girls are parucularly affected because of their status in society and
their sex’* « According to a study conducted by the International Commattee of the
Red Cross

Armed conflicts greatly affect the lives of women and can completely change therr
role in the family, the community and the "public” domain This)s normally unplanned
The breakdown or disintegration of family and community networks forces women
to assume new roles Armed conflicts have created large numbers of female-headed
households where the men have been conscripted, detaned, displaced, have
disappeared or are dead Women invanably have to bear greater responsibility for
therr children and their elderly relauves - and often the wider community - when
the men in the family have gone The very fact that many of the men folk are absent
often heightens the insecurity and danger far the women and children left behind,
and accelerates the breakdown of the traditicnal protection and support mechanisms
upon which the community - especially women - have previously relied -

In recent conflicts, because of their sex and the fact that they are often viewed as
symbolic bearers of cultural and ethnic identity, women have increasingly become
the specific target of violence, especially sexual violence In particular, sexual and
gender based violence against women has become a tool of war In the 1994
Rwandan genocide sexual violence was the rule and its absence the exception *™
Rwandan women, particularly of Tutsi ethnic origin, were subjected to sexual
violence on a massive scale ?' [t s estimated that between 250 000 to 500 000
women were sexually viclated during the genocide “'* Many were ‘individually
raped, gang-raped, raped with abjects such as sharpened sticks or gun barrels,
held in sexual slavery {either collectively or through forced “marriage”) or sexually
mutilated'”’

212 Beyng Platform for Actian

213 International Commitiee of the Red Cross Women facing war ICRC siudy on the umpact of armed confict on women 12

214 Report on the stuation of human nghis i Rwanda submufted by Mr Rene Degni-Segut Special Rapporteur of the
Commussion on Human Rights UN Doc E/CN 4/1996/68 (1896) 7

215 Hurnan rghls Watch Shattered hves Sexwal wolence dunng the Rwandan Genocide and i!s aftermath (1596) 2
See afso Report of the Special Rapponeur on viclence aganst women its consequences submilied by Ms Radfuka
Coomaraswany Addendum, repor of the mussion lo Rwanda on the 1ssues of violence against women in situations of
armed confict UN Doc ExCN 4,1998/54:Add | (1998)

216 Report on the stualion of human nghts i Rwanda submitted by Mr Rene Degni-Segur Speciai Rapporteur of the
Commission on Human Righits under paragraph 20 of Resoluton §-1/1 of 25 May 1994 E/CN 4,1996/68 (1996) para 16

217 Human Rights Watch (n 216 above) 2
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In the 11-year civil war that rocked Sierra Leone from 1991 to 2002, all the armed
factions in the conflict, subjected women and girls to a multiplicity of sexual violence
including rape, sexual slavery and forced pregnancy.? A particularly gruesome form
of gender-based violence against women emerged during the conflict. The Sierra
Leone Truth and Reconciliation Commission observed that, ‘[w]hat is particularly
repugnantis that many pregnant women had their stomach disembowelled because
members of the armed forces wanted to place bets as to the gender of the unborn
baby'”"* Disembowelment has also been reported in the conflict in Darfur in the
Sudan,’*® where government and Janjaweed militia forces frequently used rape as
a tactic of war,””' the evidence of which has been described as ‘unmistakable and

222

overwhelming’

209.  In the Democratic Republic of Congo, hundreds of thousands of women and girls
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were raped or otherwise sexually violated from 1996 when civil war first broke
out in the country. The scale and brutality of the violence is unprecedented.’* In
Guinea, the International Commission of Inquiry mandated to establish the facts and

Sierra Leone Truth and Reconciliation Witness to fruth: Report of the Sierra Leone Truth and Reconciliation Commission,
vol 3B (2004) 136

As above, 154

Amnesty International Darfur Rape as a weapon of war Sexual viclence and its consequences (2004) 12

See Report of the International Commission of Inquiry on Darfur to the United Nations Secretary General (2005) 87-94

J Wagner ‘The systematic use of rape as a tool of war in Darfur A blueprint for international war crimes prosecutions
(2005-2006) 37 Georgetown Journal of International Law 193, 194

In 2007. former UN Special Envoy for AIDS in Africa observed that, [tJhere is no precedent for the insensate brutality of the
war on women in Congo. The world has never dealt with such a twisted and blistering phenomenon’, quoted in W Wakabi
‘Sexual violence increasing in Democratic Republic of Congo’ (2008) 37 The Lancet 15.
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circumstances of the events of 28 September 2009 during which civilian protesters
were attacked by government secunty forces, found that '109 females, including
a number of minors, were victims of rape and other forms of sexual violence'**
The Commission also found that women were abducted and held as sex slaves by
government security forces.

210 In Kenya, women have always been the subject of violent attacks during conflicts

The range of violations which women experience during conflicts includes killings,
torture, inhuman and degrading treatment, sexual violence and mutlations In
the subsections that follow, the chapter looks into how three selected episodes of
generalised violence affected women. These are Mau Mau, Mt Elgon conflict and
2007/2008 PEV,

Women and the Mau Mau war

21

Women played a crucial role in Kenya's fight for freedom from colomalism They
were engaged in the Mau Mau war 1n various ways *** They supplied food on a daily
basis to members of Mau Mau operating deep within the forests. Some women
were stationed in the forests where they served as cooks They also served as spies
and were instrumental in relaying information from the forests ta operatives of Mau
Mau on the outside Other women were involved in smugglng letters into and out
of detention camps For instance, in her book on women and Mau Mau,”’ Muthonl
Likimani narrates the story of a woman who helped expose to the outside world
the worsening health and sanitation condition in Mitabooni Detention Camp in
Coast Province She did this by smuggling letters out of the detention camp. These
letters would subseguently be sent to the British Colonial Office in England and to
newspaper outlets At a personal level, Muthoni was married to a Masaal medical
doctor who was trusted by the colonial administration, and as such, she was often
allowed to enter detention camps She used this opportunity to pass letters to and
from detention camps %

212 Other women, hke Rosemary Wanjiru whao testified before the Commuission in
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its women'’s hearing in Nairobi, were involved in the registration of Mau Mau
members " Others were actively involved 1in the war Janice Muthange Ndwiga

Report of Ihe {nternational Commussion of Inquiry mandaled fo estabhsh the facts and cwcumstances of the events of 28
September 2609 n Guinea 52009693 para 93

As above

See P Kuguru Trallblazer Breaking through in Kenya {2008) 32 noting that women were also involved in many different
ways One of these was in ensunng adequale supples of food for those Mau Mau whao were stationed in the forest Some
women cooked lood daly for the fighters Otner women would deliver food regulary to sezret Mau Mau hideouts or 10 pick-
up ponnt

M Likimani Passbook number F 47927 Women and Mau Mau in Kenya (1898)

Limimidri 3 228 above) 125

TJRC Hansard:Wyomieh s HeanngrNarobi 21 February 2012/p 11



213

23

was involved In the war at a great price  She narrated her experience to the
Commuisston atits sitting in Embu

We stayed there, fought and faced very many problems We had problems with eating
because we were being chased away We used to eat unripe bananas, raw cassava and
sugarcane when we got it We would go hungry when we did not get food We used
to be rained on because we did not have a house We stayed under the trees When
aeroplanes came to drop these Aighters, we used to hide under the trees and the ones
which had holes We used ta live in those holes We could not get out of the holes for
fear of being spotted We fought, ran up and down | had a problem with my body | was
shot with a bullet and 1t 1s 1n my body Anather bullet passed through my knee while
the other one went through my thigh That 15 why | praise God and | say God loves me
because that bullet could have killed me God helped me and | did not die there Well
wishers helped me and took me to Embu Hospital 1was treated but the bullet could not
be removed | was taken 10 King George Hospital and that is where 1t was removed | was
cperated on my leg A metal was put in my leg and the xray shows that it 15 still there
When | was taken to Kenyatta Hospital, | was detained and taken to Kamiti 1 stayed there
and after some ume, | was released It pains me a lot and when | remember what | have
gone through, [ cry 230

Indeed, it 15 argued that without the role of women in the Mau Mau war, nothing
could have been achieved

Without women's contributions in huding and feeding the freedom fighters, nothing
could have been achieved It was the women who transported arms and food te the
forest edge It was the women who steered loyalists inta the fighters traps, it was the
women, even prostitutes, who stole guns and bullets from those fighting their brothers
And it was the women who spied for the freedom hghters The women as much as the
men hazarded their lives to gain back a country 2

Woernen plaved o crucail vele o Ronvas fredie for frcedons
prom colomadism Phov e enevecd ot Y Mo wa.
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‘How our women participated’

Excerpt from M Likimani Passbook number F 47927 Women and Mau Mau
in Kenya (1998).

Since the bitter struggle for Kenya's independence began our women folk have fought
alongside men all along and even in the independent Kenya they have and are still are, playing
a very vital role in the building of the nation Most historians tend to forget or ignore the role
which they play But listen to this

"You take my dress and give me your trousers You men are cowards What are you waiting
for? Our leader 15 there Let's get him” Those were the words of Mary Nyanjiru, from Weithaga,
in location 10 of Murang'a District, in Kenya in the 1920%, challenging the men outside the
Kingsway Police Station in Nairobi to demand the release of Harry Thuku The women in the
crowd cheered her and they all surged forward untl the bayonets and rifles were pricking their
throats When the finng started, Mary Nyanjiru, the brave mother, was the first to die

It 15 no longer a secret that women played a crucial role in the forest and undergoing
tremendous hardship to rear their fatherless famiies in the villages

The colonial authorities recognised the power of the women of Kenya One of them
observed, ‘Wives have in many cases persuaded their husbands to take the oath and are often
very militant”

Mary Nyanjiru's death in the 1920's wasn't the beginning of women'’s involvement in the
struggle to free our country But it did mark a decisive point in the political education of the
people, where both men and women willingly and courageously died as that their beloved
country might be free

After their men folk left, either for the forest or taken into detention, many women were
left to fend for themselves in the rural areas Life was far from easy with the chronic shortage of
food that threatened the very existence of those who did net support the colonialists But worse
than the sufferings from lack of food, was the brutality they had to endure from the colonialists
and their servants

Sexual abuse was one of the tools used to oppress Kenyan women But they bravely refused
to succumb to the advances made by the “loyalists” or "home guards” This constancy 15 all the
maore striking In that few women were sure whether their husbands or lovers would ever come
back alive and with their manhood sull intact Many rumours were circulated to try and break
their spints and betray those they leved

Women had to raise their children, educating them about the truth concerning the
struggle They also put themselves in danger to steal guns and ammunition and drugs for the
forest freedom fighters There were many instances when they had to kill the enemy to get to
the precious supplies Women nisked their lives taking news and food into the forest and their
missions helped to encourage those who struggled

Some women who went to the forest carrying food, arms or infermation refused to go
back They chose instead to fight alongside the men At first, they were not accepted As one
former freedom fighter admuts, he at first thought that to feed and defend women- as though



they could not defend themselves-was unnecessary Women were given the same domestic
tasks they were to do at home Some women accepted the role assigned to them As one of
them says “It seemed to me that the leaders considered this as part of the women's duty In
society” She went on to say that she accepted that the role in order to be of service to her
people

[t didn’t take them long, however, 10 discover that women were just goed in the battle as
men The forest rules were thereafter amended so that every girl or woman was to be regarded
as a regular who could get ranks, up to that of colonel, depending on her activities in the battle
Many women forest freedom fighters distinguished themselves and proved themselves the
equals of men QOne of them, Muthon became Marshat General

When they were captured, women had to suffer worse indignities than men in Kamit)
Prison, which will long be remembered as the place where Field Marshall Kimathi was executed
and buned, women detainees underwent untold horrors Many who passed thraugh 1t would
rather forget about those nightmansh days angd mights but amengst all of them, the memaries
still Inger Mama Mgina Kenyatta, Mukami Kimathi, Rebecca Njeri and Phrisilla Wambaki are
some of thase who passed through there, to mention just a few

Many women became barren through the tortures that they underwent Many of these
women, wha lived through their detention at Kamitt Prison, walk through Iife as ghosts of their
former selves, lonely haunted and shunned by their more fortunate sisters wha either suffered
less or didn’t suffer at all And yet from their suffering and their barrenness sprang the flower
and fruit of freedom for all the pecple of Kenya which 15 one of the gifts that the women fighters
have given to all the generations who will ive in free land

214 But not all women were supportive of or believed in Mau Mau’s cause Writing
on the role of Kikuyu women, for example, JM Kariuki wrote that some women
for various reasons, either collaborated with or were sympathisers of the colomal
administration

There 15 no doubt that ninety per cent of the women of the Kikuyu tribe supported the
fight for freedom and independence with their minds, their bodies and their souls M is
also false to think that this support was confined to a few educated leaders Secondly,
during the early days of the Emergency the large majornity of the women came to support
the movement that was being ridiculed as'Mau Mau’ With the arrest of Jomo Kenyatta
they realised that peaceful means of achieving their aims had failed and they accepted
the alternative of violence fully reahising the suffering it would bring on all of them At
the same time there were a few women who supported the government - some, far
example, but not all of the wives of the Home Guards, certamn Chnstian women who fas
was also true of some men) genuinely valued therr love of God higher than their love of
country, and others who had personal motives '%

232 M Karuki Mau Mau detainee (1563} 30
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In general, women suffered untold atrocities, regardless of which faction of the
conflict they supported As is reflected in the story told by Wangan Maathai, Nobel|
Peace Prnize winner, the entire perniod during which the Mau Mau war was active
was generally a traumatc peried for gitls and women At the height of the conflict,
especially during the emergency years (1952-1957) an entire community would be
collectively punished by the colonial administration when 1t was suspected that
some among them were members of the Mau Mau movement. Forced communal
labour that was instituted during that pericd disproportionately targeted and
affected women who had been left behind 1n the villages following the confinement
of the majonty of men in detention camps Likimani describes the experience of
women during this time

During the emergency, the colenial government instituted a programme of ferced
communal labour for the people left In the villages Duning communal labous projects
new roads were built, providing access to remote villages so that the Home Guards could
easily drive there for emergency operations And with many men in the forest, and others
in prison or detentien camps, the majonty of those forced to labour were women | ]
Women and the few men left would be forced out to work very early in the morning,
before they had even given their children breakfast [ ] At forced communal work, people
stayed there hungry all day long and had no time to attend to their gardens where they
got ther food Neither did they have time to care for their cattle and goats; children were
left unattended In many cases such communal work was followed by a curfew -

Speaking before the Commussion, Rosemary Wanjiru recalied

We were 1n a village We had been surrgunded in the village They used to wake us up
at 300 am to go and wark an their land Anyone who was there then knows what | am
talking about We would get food at 7 00 a m and then they would lock us up againin the
village | was one of the Mau Mau fghters | am the one who registered former Mau Mau
fighters in our area - ™

In addition, women were deliberate targets of violence Contrary to popular
assumptions, violence was meted out against women not only by agents of the
colomal administration (including soldiers, police officers and Home Guards) but
also by members of Mau Mau. Sexual violence was by far the most commaon viclence
against women British soldiers, policemen and Home Guards were responsible for
mexphcable acts of sexual violence

When the Mau Mau war was going on, wemen were violated a lot by the colonial soldiers
Women were beaten and raped Batons were inserted inta their private parts Do you hear
that? | do not know If you have heard of that? Have you heard of such things - that our
women were beaten up and raped by the colomal soldiers, and that batons were inserted

Likiman. (n 228 above, 24
TJRC HansardWomen s Heanng: Nairobw21 February 2012.p 1



into their private parts? Do you know where our private parts are? You can rmagine a
bottle bemg pushed in and then you are left there or beaten ™

218  The Mau Mau was particularly responsible for abduction and sexual ensiavement
of women Many women who served as cooks far the Mau Mau were also treated
as 'wives’ Those who supplied them with food were also routinely raped A victim
of such an expenence testified before the Commission

When 1 was a younqg girl of 15 years, { was one of those that used to take food to the Mau
Mau fighters We would find people waiting for us They would subject us to shameful
activities They used us as theirr women We would take food to them While leaving the
forest, they would grab us and remove our clothes and then rape us  Some of us never
managed to get children We are in a lot of pain /*

Women and Mau Mau War

Excerpt from Wangan Maatha Unbowed A rmemorr (2007) 64-66

As the Mau Mau period went on, mare and more people were mobilized and people were
forced to choose to support the Mau Maus or the British All the able-bodied men and boys, unless
they were very young, were required to be part of the Home Guards and were axpected to be at
therr post by six o'clock at night Gathering the young men at the posts was also a way to prevent
thetr being abducted by the Mau Maus Both of my older brothers participated in the night watch
to protect Ihithe from Mau Mau attack and worked closely with the local Home Guards duning the
holidays The violence came very close Across the bndge from ihithe, at Gathumbirg, the Mau
Mau burned a Home Guards' depot to the ground, killing more than twenty of them It was one of
the worst lacal massacres by the Mau Mau and left many widows in the community Such traumas
have never been addressed Indeed, there has almost been a desire 1o deny these atrocities tock
place There is still need for healing, reconciliation, and forgiveness

Young girls in particular were at risk of rape from Home Guards, johnnies, and policemen
Genuine Mau Maus did not harass or physically viclate women Instead, they abducted them
to serve as cooks, porters, or spies The Home Guards had a reputation for extreme cruelty and
all manrner of terror and intimidation  Tmitially, Mau Mau soldiers were respectful of women
and did not abuse them sexually Later on, however, when the war deteriorated into internal
strife between the Home Guards and Mau Maus started using tactics that could punish even the
Innocent

During the holidays, the protection available in boarding schools disappeared, so 1t was
common for girls to sleep together in one house rather than being spread throughout the village
This way, if the Mau Maus, Home Guards, or soldiers came, the girls could be more easily hidden
or evacuated altogether

235 TJRC/HansardWomen s Heartng'Nairobi 21 February 2012/ 11
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One night, when | was staying at my cousin Wangari’s house in lhithe with two other qurls
and a small baby, Wangan's mother heard the noise of araid We were quickly taken to hide in
a nearby woodtot of black wattle trees The woodlot was thick and dark and full, and that night
| remember the moan was very bright We put the baby on the ground between us to continue
sleeping and then the three of us kneeled and began to recite the rosary “Holy Mary, Mother of
God, Pray for us sinners now  "“Especially now,” | thought to myself But the leopard did not so
much as look in our direction |t just walked on and disappeared into the thicket We looked at
each other with much relief

My famuly, like many other families at the time, was spht between those who sympathised
with the Mau Maus and those who supported the status quo Even though | never heard much
discussion in the family, | was old enough to know that dwision existed My father had a special
regard for Mr Neylan and his family, and | know that Mr Neylan trusted him Thus presented my
father with a dilemma, because those members of the family who supported the Mau Maus
perceived him as a collaborator who should have been killed For a nime, my father stopped
sleeping at his homestead and took temporary shelter at night in Mr Neylan's compound Mt
Neylan was allowed to carry a gun for self defence

The division within the families also worked 1tself out in Nyeri, where my mother was
attacked by men she assumed were Mau Maus It happened at might, so she could not tell
for sure “They held the knife 1o my neck,” she told us “I thought they were going to kill me!”
Although she only received a cut, which was not life threatening, the fear and intimidation
she felt ingered for most of her life After Independence, my mother discovered that her main
assallant was a disgruntled member of our extended family who used the emergency situation
to avenge grievances against my father but made it appear like Mau Mau terror My mother
never got over the fact that someone within the family would want to harm her Such was the
trauma that many families expenenced during these times

Women and the Mt. Elgon conflict

219 The Mt Elgon conflict had a particularly devastating impact for women The
Commussion held hearings in the Mt.Elgon regionin May 2011 The heanings revealed
that almost all wamen in the region were affected by the conflict As such, most of
the women still bear physical and psychological scars resulting from violations they
were subjected ta by members of the Sabaot Land Defence Force {SLDF) and during
'‘Operation Okoa Maisha’, a joint security operation by the Kenya Army and Kenya
Police These wounds and scars have not healed. A vivid impact of the Mt Elgon
conflict and Operation Okoa Maisha 1s the huge numbers of widows it left behind

220 A huge proportion of widows who testfied before the Commission witnessed the
brutal and cruel killing of therr husbands and children by the SLDF or state securnity
agents A witness narrated to the Commission how members of the SLDF killed her
husband as she helplessly watched



On Sunday, 17th September, 2006, in the evening, the SLDF came te my doar and
knocked They entered and pointed guns at me When my hushand and | looked at
them, they asked him what he was doing in the house They were putting on police
uniform They said that they were pelice officers They beat my husband with a gun
unbl he fell down There were seven people in the house that tme Four had pangas
while three had guns Others were outside When they got in they beat my husband
and children They also beat me up Before they got us, we had gone to hide under the
beds My son who was under the bed stuck there The other one was bending and he
was told he will “eat’ a bullet My husband told them not to kill the boy The boy came
out and knelt down My husband and the kids were now kneeling down My son was
beaten until his neck got broke Even now his chest s stll swollen My husband was
badly beaten His head was cut three times, his back too [ | As they were beating us,
they told us to remove guns and money My hushand did not have anvthing to say |
told them we do not have anything [ asked them that | go and get whatever money that
I had in the house They told my husband that they go out with him and the children
They took them away They “slaughtered”my son They went with my husband and shot
himsix tmes at the back One bullet entered his neck and came out through the mouth
They cut his head, his private parts and hands | had run away to a neighbour’s place and
we could see the torture going on When we went to look for the body the next day - we
wentup to the DC's place - we were shown where ane of the killers came from We found
him there He was drinking chang’oa and his clathes were bload stained

221 The Commission received evidence confirming that In certain cases, SLDF forced
wives to watch the killing of their husbands or sons

They started pushing the door and the windaws They pointed guns into the house, my
son knelt down and raised hts arms and pleaded with them to forgive him and he teld
them to take anything but spare his life But they said they did not want anything, but
his head and the wealth They took him and went back to the neighbour’s house whom
they had earlier ued, they killed the neighbour by cutting his head and put it into the
bag Then they started beating my son on the road They came up to his house and
they wanted to kill him in his house and he started hghting back he pleaded with them
to take everything they wanted He tald them that | was having more cows which they
could also take but they told him that they will take all thase but first they wanted his
head For sure, that was what they did They told his wife not to speak or shout and, she
was to see what they were doing  They just went with my son, cut him and killed him
They took the wife and walked around with her up to midnight "™

222 There are those women who lost several members of their famly all at once Such 1s
the tragedy that befell Violet Tuit Chebus Four of her children lost their lives durng
the conflict She also lost all of her property Here is her story as narrated to the
Commission

237 TJRCHansardWomen s Heanng/Kapsnkwony/24 May 2011/p 3
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One of my sons was killed They told me that my boy had been killed the previcus day
when | reached home, | reported the matter to police officers | wanted his body so that
| could bury him but they declined We found dogs had eaten his body | did not know
what to say because | was heartbroken My neighbours helped me to dig the grave but
the boy's body was taken to Webuye up to today [ | There 1s too much pan and we did
not know where to go to The other child also got lost, although we tried to follow up
the matter with the police We found the body near the nver He was trying to cross the
rnver using the short-cut Another child ran away and went to another woman’s place tn
Gitwamba The army killed another one the next day Another child was also it with a
metal bar and died As | talk here today, the incidents are very painful All the 11 cows
were stolen | also had coffee trees but now ) have nothing We had a tractor but when
they were burning houses, they also burnt the tractor That is what happened to us |
used 1o have 5 acres of land In Sawe | lost that one too and up to now, 1t 15 anly a frnend
who s hostung me in a small place **

Another woman witnessed her chuldren burning to death She narrated her painful
story to the Commussion dunng 1ts women's heanng in Bungoma

I am personally a victim of the clashes They bombed my house and all my children were
burnt They were looking for my husband, but he ran away As the children were burning, |
wanted to scream The cows were running away What a sound! The grenade shrapnel cut
the stomach | just saw that the dogs had taken the legs | saw the intestines exposed 50, |
pushed them back into the stomach of the child, held him and ran away with him Aslran
away, | thought that | would wake up my child, but he did not wake up **

A significant percentage of women in Mt Elgon do not know the whereabouts
of their husbands and sons It s presumed that they were killed and their bodies
thrown either into the forest, river, borehole or pit latrine. A witness testified before
the Commussion that in Sasur Location alone she knew about 49 women whose
husbands were forcefully disappeared **' Some women were denied the night to
offer a decent bunal for their dead relatives

when we took the body from Webuye mortuary, they refused and told us, 'You cannot
bring the body to bury it at home because we are coming te stay in this village” We then
requested the ccmmunity at Chepukwai to allow us bury my son there We buried my
son Moses at Chepukwai -*

For most widows in Mt Elgon, life has become unbearable in the post-conflict
period The death of their husbands, who in the majornity of the cases were the
famuly breadwinners, has left themwith an enormous financial and sccio-economic

TJRC Hansard Women s Heanng Kapsokwony 24 May 2011/p 16-17
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burden Most of them are struggling to feed thewr children and pay for therr
education Many women who were displaced from theirr homes are afraid to go
back and are now living in rental houses in, for instance, Bungoma town A witness,
whose two children were killed during the conflict, an incident that left her hushand
mentally disturbed, spoke to the Commussion about the plight of women who fled
Mt Elgon during the conflict

{want to tell the Commission that it s true that, we, who have left Mt Elgon, have seen
alotsince 1992 Personally, I escaped death narrawly | nearly qgot speared by adherents
of the Jamaweed Again, in the year 2006, | escaped death narrowly but my two children
were killed So. | am very afraid | cannot go back ta Mt Elgon The incident has caused
my husband to be mentally disturbed There are umes when he gets severe shocks
because the two children who were slaughtered were the only sons I had Those of us
who left Mt Elgon have suffered for a very long time We are still suffering but we cannot
go back because we are sull very fearful We and our children are suffering Thase who
survived cannot go to school We work for other people to get maney to buy food for
our children Hitis not ime to till the land, we fetch water for hotel awners, so that they
<an pay us a little money, so that we can fecd our children Therefare, | would like to
tell the Commission that [ and other women from Mt Elgon rent houses The husbands
of some women ran away and left hehind their wives and children So, | am asking the
Commission ta tell the Government to help women from Mt Elgon, because we are
suffering 7

226 Another witness testified of a similar fate The husband became mentally disturbed
following the kitling of their son by SLDF ** Destitution has pushed some widows
to abandon their children. In some cases, widows have been compelled to trade
sex for financial or material gain to provide basic needs for their children

| am talking in pain because these women are destitute and they are poor They do not
have anything and can endanger their lives to get food for the day They do not care for
the next day If they are told, 'l will give you something in exchange for sex’ they can
endanger theirlives [ | There is one who left her seven children and disappeared For
three weeks, she was looked for Later, her pecple found out that she had gone to get
married to another person When | asked her why she decided to abandon her seven
children, she told me that children cannat eat her and she has nothing that she would
have done S$o she said, ‘Let the children stay and anybody who can supporl them. fet
him do it | have just decided to look for food to eat because | am hungry’**

227 Another witness, speaking in Bungoma, made similar observations regarding the
situation of the Mt Elgon widows

243 TJRCiHansard/In-Camera Hearng/Women/Bungomalp 14 The SLDF were micknamed Jarjaweed by the local
community in Mt Elgon
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Concernnig the women, a magority of whom we widows, they
Banve genc toagh very hand Denes beaatse of the war tat
Bes been o MU Ligor Most of ws are wlso affected becutse of

hat war 1t rnide so iy woness to be widows today

Concerming the women, a majority of whom are widows, they have gone through very
hard times because of the war that has been in Mt Elgon Most of us are also affected
because of that war It made so many women to be widows today Besides being widows,
it has been hard for them to help their families because some of them do not have jobs
They are just working for other peaple or doing domestic work They also find it difficult
to meet their dally needs [n addition to that, even some of them are compelled tc work in
bars as prostitutes so that they can help their children This has caused the spread of HIV/
Aids which has led to many deaths thereby leaving therr children being total orphans.

228 The MtElgon conflict severely strained relations amongst neighbours who had hved
together for lang Many victims have to live side by side with their attackers Women
are not only iving in fear, but they are also re-traumatised every ime they see those
who raped them or killed thewr husbands and sons A witness, whose husband’s
brutal killing on 17 September 2006 has already been described above, explained
to the Commission how she sull [ives in fear of her neighbours, some of whom are
former members of the SLDF

| have been displaced from my home | am very afraid of those people | have ten
children Two of my boys are in secondary school One s at home because | cannot pay
school fees for him | abandoned my shamba and | do not have a place to dig | have very
many problerms [ | 1 am asking on behalf of the women that the Government settles
us elsewhere For as long as we continue hving with these people, we keep seeing them
and we cannot have peace We are always In treuble because you cannot tell whether
they will come for you at might If the government rminds us, let 1t build a school for the
orphans and sponsor them

229. Another witness described her daily struggles to provide for her grandchildren
tollowing the killing of their father during the Mt Elgon conflict and the subsequent
death of therr mother during an emergency delivery

There are many things in my head as life i1s so difficult at the moment | was born in
1950s and at my age, | cannot be able to bring up this family and | do not know how the
goverament will assist me Every day, | buy mulk for the young child whose mother died
during delivery | do not even have money, | just try my ways to get money 1o buy milk
far the young child in order to bring 1t up **
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Women and the Mt. Elgon conflict

[TJRC/Hansard/Women’s Hearing/Kapsokwony/24 May 2011/p. 2]

Women were not part of those who started the whole problem, The source of all these
problems is land. This problem has been there since time immemoarial. Women were beaten up
and tortured by the SLDF. They cut women’s ears. They killed our hushands and buried some of
them even without heads [...] | do not know what to say. We were very innocent.

There was harassment fram the political leaders. | personally was a victim. | occupied the
seat of the civic education of our council. | was, however, forced to step down or else | be killed.
I wondered why they were out to torture women. That was when they beat me up. | even do not
have teeth. What | have now are artificial teeth. My body was cut because of the political leaders.
They would say that if it is not ODM, do not vie for that seat. Where is the right of women? We
talk of equality, but where is it? Try to help women the much you can. Women were abducted
and raped. Many of them miscarried, while others were killed. They were stepped on until the
foetuses came out. It is very painful,

I'am talking on behalf of the women who were tortured like me. There are women who
do not have families now because their husbands were killed. They are now crying to God.
The police would come and ask which party one belongs to. They said that they were sent by
political leaders. It is very painful because we are widows now, Without a husband in the family,
there is nothing you can do. One can only cry.

Look at the history of Mt Elgon. There is no industry. There is nothing for which you can say
that even women can be employed. We went through a lot of pain. Look at how you will help
us. We do not have school fees and our children do not go to school. | am, however, grateful for
this hearing. You have decided to come and cry with us. The conflict was politically instigated.
The politicians ought to have been here to see the cry of the woman. They are away now eating
and sleeping well as we suffer. The woman has been denied her right. Where are we headed to? |
request this Commission to hear our cries. Bring us back that woman who said that she will visit
the ground to cry with the women and speak to them:.

If you look at my body, you will find that it s full of marks. It is all because | wanted to vie for
a seatand | was forced to step down. When will we get justice? Now that you are here, let justice
prevail. Speak to us so that we know where the truth is. Qur children were killed and buried
and we do not know where. We do not know where our husbands' heads are because they were
beheaded and we buried them without their heads. If, indeed, this is the TIRC, let us know where
justice is. I am grateful that you have come here to listen to us.

230.  Many women were forced to sell part of their matrimonial land in order to pay for
the release of their husbands and sons who were standing trial at the time:

We are the way you see us! We have neither husbands nor children. Even our children
were taken away. When the army came, they took away our sons and jailed them. One
time we were told that they have been allowed bail through bonds. We were told to take
bonds against the quarter farms. So, those children came back from jail and they are just
suffering because they have no farms as they were taken away by the army. There was
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no evidence, they just said, bring ten, twenty or thirty thousand Because we did not
have anything we started selling the quarter acre farms we had been given to pay the
court So, we are in trouble

Sexual violence

N
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Sexual violence was another horrid feature of the Mt Elgon conflict Rape and sexual
wiolence against women occurred either in the homes of the victtims and mostly in the
presence of their family members or in SLDF's hideouts in the forests Most vicuims
of sexual violence were also brutally beaten or slashed with machetes In many cases
the perpetrators did not hide their identity As such, almost all victims of rape and
gang rape were warned that they would be killed or face dire consequences If they
ever revealed the identity of the perpetrators or report the matter to the police

A victim of gang rape told the Commussion of her traumatic experience

Then | started screaming and asking them why they were killing my brother They turned
on me They started cutting my hands and | also fell down One knelt on me and raped
me Then the others also raped me They were about four They continued untl 1 got
torn down and my ears could not function It reached a point when | could not feel the
pain anymere My children were screanming from outside and those people left | slept at
the place where they raped me until morning  The body of my brother was next to me

Another victim testified before the Commission of a similar experience

They were about 10 people They came and asked me where my husband was | told
them that | did not know but they thought that | was hiding the truth They also teld me
1o give them the money that my husband had sold the cow earlier They said that they
knew he had sold the cow for Ksh 10 000 They were armed with sharp knives and pangas
| was very afraid and gave them the money They raped me untl | lost consciousness, |
do not know how 1 left the place to Cheptais **

A victim told the Commussion of how she was abducted from her home by SLDF
and taken to the forest where she was gang raped

Everybody had run away and [ was trying to hide myself but one day, they came for me
They banged on my door, flung 1t open and beat me up They threatened to kill me They
took me to the forest and raped me until the next morning |lost consciousness, my body
was swollen and | could not walk [ did not know them, so, | cannort tell who did it to me
They did not want me to see them | got sick and did not have anything to eat All my
children ran away 2

TJRC/Hansard:Women s Heanng/Kapscrwony/24 May 2011/p 9

TJRC/Hansard/In-Camera Heanng/\Women/Bungomai1Q July 2011,p 10
TJRC:Hansard/In-Camera Hearng/Women/Kmillv25 May 2011/p
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235 Her experience was similar to that of another victim who was equally abducted and
taken to the forest where she was gang raped Consequently, she became pregnant

I was a business lady selling clothes When those people came to our home they
demanded money We gave them money but they were not satished They told us that
we are doing business with the Kikuyus That shows that there was an aspect of tnbalism
in the wholeissue They came in the house and shot a Kikuyu boy at my doorstep | took
the money that was meant for business and gave it to them They told me to go out
where | found other people who were armed with guns, pangas and knives They had
covered their faces and you could not recognise them | was told to lie down and they
removed my clothes They then started slashing me Others went into the house for
my husband He was also slashed and he sull has a mark on his back | was living with
a certain boy and they also hurt him until he broke his spinal code He 15 now totally
disabled | was taken to my stall and they demanded for more money Then they took
me to the forest near Cheptororia They asked me whether | can recognise them but |
said no They told me that if | reveal anything then my Iife would be in danger When
they took me to the forest, I was raped and became pregnant

236 The Commission received evidence showing that victims of rape included pregnant
women and elderly women. In Kopsiro, Chebyuk village, a pregnant woman was
attacked with a machete before she taken to the forest where was gang raped

I was seven manths pregrant and after | was cut, | lost consciousness | did not know
what was going on for a while When | came to, they took me to the forest in Kopsiro
and asked me whether | had ident:fied them | told them, 'no’ Two of them raped me and
after that, | was told that in case I ndentified them, my life was in danger | just kept quiet
and did not say anything Itwas 8 00 pm when this was happening and 1t was up to 3 00
am when | was released I tried 1o walk back slowly and reached my place[ ] From the
time my husband came back, [ do not live with him This 1s because he 1s so stressed and
he cannot take care of the homestead So, | called my family and | told them that since
I'had gone through so much stress, | did not want to be disturbed Let me stay with my
children So, that 1s what | decded | live with my children now

237 An elderly woman testified to the Commission how she was sexually violated
by SLDF members whom she estimated to be the age of her own children
Her testimony reveals that sexual violence was used by the SLDF as a form of
punishment In her case, she was being punished for passing on information about
the SLDF to the relevant state authonties

At one time the Janjaweed came home and took me to the forest So many bad things
werte done to me | am a mother but they asked me very many questions They removed
my clothes and asked why | was talking to the DC Those were small children the age of

253 TJRC/HansardWomen s Heanng/Bungoma,§ July 2011/p 25
254 TJRC/Hansard/in-Camera HeanngWomen/8ungoma/10 July 2011/p 14 20
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Women participating in a TIRC hearing.

my children. Some of them are even friends to my children. They removed my clothes and
others were making bad remarks. They wanted to cut my neck from the back. | told them
to go home and take all the cows and leave me alone but they declined. They took me to
another place and | sat down on a stone because | was tired. | was beaten but | got angry
and started removing my clothes violently. | knew that once you reach there it is the end
of you. They remarked that since | talk to the government | will see. They told me that in
Sabaot women have no say. They told me that it was me who had advised my family to
run away. | was then interrogated close to 19 hours. | teld them to give me a chance to
answer them one by one. One of them was like a magistrate and after listening to me he
said that there was no reason why | should be killed. He said that since | had answered all
the questions, it seems | did not talk to the Government but | only had an NGO. Itold them
to take the Ksh 5 000 | had and the cows. | went through a lot of tribulations. When | talk
| recall everything and | feel sad. | was then released after surrendering everything. They
asked me if | knew them and | said | did not know any of them. | heard them saying that
they wanted to chop off the head of one of the women. My body went limp and | became
paralysed. When | was told to go | could not even stand up. | was shaking and sweating.**

238. Sexualviolence was always accompanied by other forms of inhuman and degrading
treatment. Perpetrators took pleasure in dehumanising their victims. A victim told
the Commission how she was forced to jump like a frog and later raped in the
presence of a male pastor.

They forced me to start jumping like a frog. As | did so, one of them hit me and | fell
down. | wondered why they were doing that [...] They put me down and tied me with
ropes [...] A big man started his work [rape] and | appeared like a small child who has

255 TJRC/Hansard/Women's Heanng/Bungoma/9 July 2011/p. 28-29
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never seen anything Later on, another pastor came around and he said, ‘Do not kill
that lady She is a friend who brings us vegetable even on credit She s a respected
mother If you want to clear [kill] this woman, then God has a purpose for that’ They
told the pastor that if God has a purpaose, then he stands aside first The second man
took over me The third one followed He was stopped by the pastor He said, "You
should have cleared her instead of the ftve of you doing that to her’ As | left, the pastor
held myhand | was walking like a kid learming to walk You would think | had just given
birth They teold the pastor that he watches over me not to go to the police 1o report
We met my mum on the way She said she had heard painful things My mum tied a
leso round my waist when she realised that my body was full of blood She said that
nobody should know what had happened to me She said that we specifically report
to the assistant chief The pastor told my mum that nobody should know about what
had happened He even told her not to talk about him They held my hand and we
walked home Mum prepared warm water which she mixed with salt and sugar She
did first aid on me She went to the chemist the following morning to buy medicine
which helped me a lot ¢

239 A few days later, the same perpetrators attacked the victim in her home where
they robbed household goods and four head of cattle Following this ordeal, the
husband abandoned the victim and the family

After three days, those people returned Qur dogs started barking at them and | was
quiet | had not tald my husband | saw torches and the dogs continued 1o bark | told
my husband that | had encountered a big problem and 1t 15 like my attackers are still
pursiing me My husband opened the door leading to the banana plantation Those
people knocked the door and when | opened it, | saw the peopte | had seen the firs
day They told me to kneel down They asked me whether | had known them and |
said no They told me that they had been sent by their supericr who did not approve
of what they had done 1o me So, they told me to choose between Iife and paying
something | told them that since they had left me alive, they should take whatever
they pleased They picked our belongings in the house and four animals outside | hag
bought the animals from my own sweat | left everything to the Lord For everything,
I thank the Lord for fighting for me | cannot tel) where my husband went to because
he left his family behind My mum took me and | am under her care Since then, all
my children are taken care of by my mum She sells sugarcane so that we can get
something to eat We cnly have one meal aday "’

240 Another victim was gagged with a bloody rug and forced to swallow the blood
She was then forced to drink the urine of one of the perpetrators With exceptional
courage, she told the Commission her story in a public hearing in Kapsokwony Her
story 15 reproduced In its entirety in Box below

256 TJRCrHansard/Public Heanng/Kapsokwony/2d May 2011/p 45-46
257 TJRCHansard,Pubhc Heanng. Kapsokwony/24 May 2011.p 46
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Sexual violence accompanied by other forms of inhuman and

degrading treatment

(TJRCiHansard/Public Hearing/Kapsokwony)

It was 1in 2007 and | was from Kimaswa, going to Chemses | was going to collect firewood
After collecling firewood on my way 1o Kimaswa, | met two people They told me to take my
firewood from the head and put it down. They then asked me where | was coming from |
told them | was from collecting firewood and was going home They asked me “Do you know
the mistake you have made? | told them | did not know Then they asked agam “You do not
understand?”| told thern | did not knew They told me to sit down | refused to sitdown | asked
them “Why are you telling me to sit down and | am supposed to go home? t am going home and
I am late | am going 1o cook for my children” They then said “We are telling you to put down
your firewood " They kicked my legs and | fell down | fell down with the firewood They then
asked me "Do you know the mistake you are making?”| told them “l do not know the mistake |
was making” They then asked me "Why are you calling us Janjaweed?" ) asked- "When did | call
you Janjaweed?” They said “If you say you live In Kimaswa, when you see us passing, you call
us Janyaweed” 1 told them | had not called them Janjaweed They then told me not to call them
Janjaweeds, but askaris | told them | had not called them Janjaweed at all

They then said ‘Let us go, we will talk as we go” | stood up and tried to take my firewood
When | was bending to take the firewood, one person came from behind and kicked me 1was
surprised and asked “Why are you beating me and | have made no rmustake? He told me "Today,
you are going to speak Let us go” We just followed the same route | was a little bit afraid
He asked me “We askarss are protecting you and you people ving in Kimaswa are calling us
Janjaweed *| said ¥ had not called them Janjoweed We continued walking They were beaung me
from behind, kicking me and stepping on me When we reached a place called upper Kipsis in
a forest samewhere, they started beating me It was in the forest and they beat me thoroughly
They said that | called them Jamjaweed They were slapping me, kicking me and using sticks
When | fell, they did not care 1 trnied to cry but there was no help They could not even hear my
¢ry They said we were giving them funny names and yet they were giving us protection

When | looked up the hill, | saw other four people They were just standing pointing at me
They then said “You lady come here, why are you tooking at us?“They were dressed well They
covered their faces and legs and you could not identify them You could see their eyes only They
were asking me so many questions They were asking me if | was denying | had not called them
Janjaweed 11old them | had not called them so. They said “Today, you will be beaten until you
ralk” [t went on like that They really beat me to say why we were calling them Janjaweed, yet
they were askaris | never talked Those who were there with guns came with rags and ued me It
was a very heavy rug In that rug, there was some blood When | was trying to spit out that blood,
they told me | had to swaliow it | swallowed 1t and then they told me to go As we were going,
| could not see because they had blindfolded me | was sucking blood whose source | did not
know They told me just to swallow it and if | vomited, they would beat me They held my hands
and they continued beaung me When we reached some places, | could not pass because they
held my hands When we teached a place | could walk, they let me walk They kept beating me
and | kep1 falling and standing up



We reached a place and another one came from nowhere Ha shd my legs and | fell down
They had their own ohjective They then started raping me | can remember very well that
they were four men | tried to cry and asked them why they were downg that | asked them
“Why are you doing this to me | am just a woman?Then they said “It Is you we are going to
face now”

After finishing, they woke me up | could not even see where | was or where | was going
We went on with the journey They continued kicking me and beating me They took me to the
upper part of the forest When we reached a place, they beat me thoroughly and then dumped
me there | asked them why they wanted to kill me for something | did not know They told me
what was killing me was calling them Janjaweed, yet they were the secunty officers pratecting
us lasked them "Is that the only reason you want to kill me?"They went on beating me, slapping
me, stepping on me, beating me with sticks and | feil down There were some stones they had
arranged They told me “Walk on these stenes an your knees’ | crawled on them to and from
They then said “Stand up” They told me “Run up to there, to and fro” At that time they had beat
me and | could not walk | tried te run to and fro, adjusting my speed They told me not to run
slowly They were speaking the Sabaot language

After one hour, they told me to stand up They said Come here” | went to where the
commander was, The other one came, kicked me on my back and sard, "When you go to the
leader, you run When you are going to the cammander you cannot walk You have to run!” |
ran He asked me, "Do you know your mistake?” | told him *| do not know what | have done”
They then told me “Tell us how the secunity officers arrested you and how they brought you
here and what brought you here” | told them the peaple got me on my way when | was carrying
firewood home and told me to sit down | obeyed and later they asked me why | was calling
them Janjaweed That person asked “Is it only that?” Then the other persen said that 1s why we
arrested her He then said "Go discipline her and let her go’

From there | was injured proper They tied me and teld me to go with them We went on
As we were going, the other one came and kicked me, | fell down They then went on with their
business They put me down and started raping me again They really raped me there | was really
injured and traumatised They told me they wanted to finish me | told them even if they killed me
I knew I have no mistake before God | told them | do not know anything they were accusing me of
doing | had done nothing They said “This lady 1s supposed to be killed” | told them even if they
killed me, | had no mistake At that ime | was tired and | was not seeing anything After raping me
for almost an hour, I tried te cry, but no ene could hear my cry They were almost five men raping
one woman

It was now almost 1100 pm they left me there and went away without untying my eyes |
was tied, my body was full of pain and 1 could not even walk 1just sat there and after an hour they
came back again When they came back, they asked me 'Can you walk up to home?” | tald them
Fcould not walk Then one said | should be blindfolded When | tried to look, | could not see far |
was looking ke a blind person | knew that was my day to die They left me there and went 1was
just there sitting and after sometime | tried rofitng down and hid myself in the forest where | could
hold onto a tree After sametime, | heard them coming from far They were coming back again
When they came back, one of them asked "If we take you to Xipsis Church, can you walk home
or will you die now? 'When | heard about death | told them to take me to the Kipsis Church and |
would reach home
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There 15 something t am forgetting, when | fell down, another one came from nowhere and
urinated on me and asked me to drink It since there was no water He forced me to swallow the
unne | swallowed it Another one said, “Then give her ugalr to eat” That meant the leng call The
other one said, "Do not give her ugal, that water s enough for her”

Now after they gave me unine to drink, as | was drinking 1it, another person came and
ordered that | be given some "ugali” to eat Fortunately, one of them said urine was enough me
So, urine was referred to as water while human faeces were referred to as ugali. They forced me
ta walk long distances but | told them | could not walk any further even If they killed me | 1old
them that | was ready to die They decided to carry me to Kipsis, so that | could find my way
home However, | lold them even rom there, | could not know the direction of my home They
were very annoyed with me and, wn fact, they wanted to kill me

Finally, | agreed to walk to Kipsis They assisted me 1o walk because | was very weak 1o support
myself When we reached at Kipsis church, they asked me whether ! could walk home alone One of
them looked at me and said | could not walk alone They then decided to take me horme They just
carried me like that My body was full of pain They carnied me to my house When they reached my
house, they dumped me at the door step They ordered my husband to come out to receive a visitor
My husband cpened the door and asked them what was ailing me They told him we have brought
your wife He was really shocked and afraid and asked Is this really my wife? They told him “Take
her and nurse her We do not want to hear you beat her or take her to hospital Just nurse her at
home"In the morming, people started saying that | had been infected with the HIV virus My husband
disowned me and forced me to go back to my father's land When | left, my daughter died

sexually viclated during the Mt Elgon conflict had been violated by SLDF members

However, state secunty agents, both police and military officers, were equally
responsible for sexual violence during the period of the conflict The narrative in
the box below presents the experience of a woman who was sexually violated in a

police cell

Phe miarorty of wonien who wadicated to the
Cunitstisseon e they had Deen sexualhy violated
oy the Mt f'l'\l_‘f(lri contlect frad beent violated by STDI
mombers Hlowever stale secne iy dynds, Doth /a‘(lfru‘
aned nithtary officors, were equally responsible for sevual

vreloace dirnng the pored of the conflid

The majority of women who indicated to the Commission that they had been



Sexual vielence by police officers

{TJRC/Hansard/Women's Hearing/Bungoma/9 July 2011/p 31-32)

Thereafter, some police cfficers came and asked me about the whereabouts of my husband |
told them "The dlashes have forced him out of the village 1do not know whether he has been killed
or net | do not know where he 15'

The police arrested me | had with me a one month ald baby They tock me 1o Bungoma
Police Station and then to Kakamega | came back at arcund 300 p m When they released me,
they said "We are going to give you Ksh 100 000 «f you tell us where you hushand 1s” | told them
“The clashes made him run away from the village” They took me back to the cells

They told an 80-year old man "Onto your marks” The old man bent down, and they started to
sodomise bim  The sedomising went on lor 24 hours, up te the morning In the morning, at 1000
am, hewas left for 15 minutes Anather one bent down and the ordeal wenton Another one was
mistreated in a similar way There were 99 women | was the 100th waman

There were lour policemen who were guarding us One of them came and asked "Why
are you leaving this ane? She has hidden her husband We want her husband” They put me in
the position women take in a labour ward | was sull Bleeding because | had delivered a baby
recently They inserted a bottle of beer into my private parts and said “That 15 not encugh “The
policeman came and shot me | was kept in from March to August

Human rights officials heard rumours that there was a woman who had been arrested, and
who had been tortured They looked for me When they found me, they took away my child
During the period March to August, the child went blind They took me 10 Kakamega where
six white men removed the bottle from my stomach Al this was happening to me when my
husband was not around My children could not go to school They could not make 1t home
They got lost The baby | had was only one month old

The child 1s mentally disturbed Sometrmes she cries in class for no apparent reason When
the teachers called me, | told them "I was arrested with this baby" They asked me “Is this the only
chrld you have?"I told them "I do not know where the others have gone” | got na assistance My
daughters have been married but | do not even know where they are For the ones | am with,
they are not getting any education | have not recerved assistance from anywhere Even getting
something to eat s a problem

As you can see, | am just a woman who sells kales Sometimes | get money to buy food
Sometimes | do not get any maney | am living with two children It was even difficult far me to
bury the one who died The people wha came with her body said “Just dig the grave because we
do notknow where your husband is at the moment " As of now. I do not know where my daughters
went 1o They were not getting education The ones | am with, tney are not getting any eclucation [
have not receved assistance from anywhere Even getting something to eat rs a problem

When the police arrested me, they said that they were looking for my husband’s head They
told me that if they got him, they would shoot him at the back and throw his body inte the
waters of Malakisi River | was semi naked 1 had a skirt on but [ was not wearing anything on top
That was what | went through To date, | do not know what kind assistance | can get and from
where | have heard that there are people who are assisting those who have lost therr ¢huldren
and husbands, but | do not know how to start looking for such help from them
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Women participate and keenly follow the TIRC hearings in different parts of the country .

Women and the 2007/2008 PEV

242.

243,

The majority of women who testified before the Commission were in one way
or the other affected by the 2007/2008 PEV. The Commission received evidence
demonstrating that during the 2007/2008 PEV, female-headed households were
particularly targeted for looting and torching.”** Even when women escaped
without been attacked, they were disproportionately affected by conflicts. As
is discussed below in detail, they constitute the largest percentage of internally
displaced persons {IDPs). Their family life is violently interrupted as many are
rendered widows and-left behind with the burden of providing for their families.
Many of them bear physical and psychological trauma for a long time, ranging
from years to decades. For the most vulnerable, such as pregnant, the elderly
and women with disabilities, escaping from sites of violence is often almost
impossible. On the impact of conflicts on pregnant women, a witness observed:

When there were conflicts here, it is the women and the children who were affected
most. We do not have good hospitals. There are cases of women who died during
delivery. Women walk long distances to get to hospital and before she gets to hospital,
she dies. We lost very many mothers in that situation. Those who cause conflicts are
men. When the men are planning their issues, you cannot know. When a woman
learns what the men are planning, because of the woman'’s pain of bearing a child, she
would try to save the community. When the men plan, the women are not supposed to
participate. That is why the conflicts were planned and those who were affected were
innocent women and children. Many women got divorced from their men while others
lost many children. Many women lost their husbands and this problem was brought
about by very few people.””

The table below presents the experience of two pregnant women during the
2007/2008 Post Election Violence as narrated to the Commission by their
grandmother.

258 TJRC/Hansard/Women's Hearing/Kisi/21 July 2011/p. B

259 TJRC/Hansard/Women's Hearing/Bungoma/9 July 2011/p. 14



‘If you see the girl now, she is a very beautiful daughter’

(TJRC/Hansard/Women'’s Hearing/Nakuru/ 24 September 2011/p. 13-14)

During the fight, | had two girls who called me grandmother and both of them were pregnant.
On that particular day, we had cooked ugali. There were eighteen sheep in the compound. | told
the girls to serve ugali and | went outside because | do not like staying inside. Because my husband
died, | went outside to at least hear what could be going on because | am at the borderline. My
farm is at the boundary and there is a road on that boundary line. | saw fire in the first house.

I'had a panga under my armpit. | told the girls to come out. The two of them were calling me

and both of them were pregnant. They came outside and | told them: “As you can see, there is fire!”

Fire was all over. We left my daughter in-law because she said she could not sleep outside that day
because we used to sleep outside. | told her; "My daughter in-law, can you come out? She insisted
that she wanted to sleep in the house. | was told that | had to safequard the home. She said: | have to
sleep in the house because | usually see you staying outside. She asked: Why are we staying outside?
Today, there is no fight as the Kikuyu are just fighting people in Nakuru. The Mungiki groups are
the ones fighting. | felt that | could not sleep in the house, and that is when | went outside. | started
persuading my daughter in-law to come out. I told her to bring my grandchildren and the two girls.

We started walking away. | just carried a panga and nothing else. We walked a long distance in
the bush until we came across a neighbour’s house and found the mother's leg had been cut. The
head was chopped and the face was injured, then the hand and the leg. We just passed that place
very fast and went into the bush with the two girls and my two grandchildren. We just stayed in the
bush near the road. One girl told me; "My grandmother, | feel bad in the stomach.” She complained
about the stomach. | saw that she was almost delivering and there was no any other help for her, |
just knelt down and prayed to God. | called another woman who was passing by. We went together
with her and my daughter in-law to a certain trench and one of the girls slept down. She peacefully
delivered a baby, and there was nothing to cover the baby with. | took some leaves called Mukinduri
[croton tree] and used them to wrap the baby. Behind us, there was fire all over. People were just
crying, | told the children to be very silent. | took the baby and wrapped it with the leaves. | cut
the umbilical cord with the panga and left the placenta and everything there. We continued with
our journey. It was a long journey and we were going round. | wanted to come with the child but
it was still very young. We walked for about five kilometres. The other one was also crying: “My
grandmother, my grandmother, | am dying." She fell down. I held to the baby and | asked God: “God,
look upon us, God have mercy on us, because we do not any option!” The panga was still stained
with blood. | held the girl on the ground. She also delivered the baby girl and | thanked Ged for that
because | believe that those who pray to God do not go astray. | held the baby and took the leaves
from the bush and wrapped it. The girl had a small shawl. | tied her waist and then | prayed to God to
look upon me. l again used the panga to cut the umbilical cord. I cut a piece of my cloth and wrapped
the baby with it and we continued with our journey. We walked for around eight kilometres. Along
the way, it was about dawn when we heard that my neighbour had died.

We went all along until we arrived at Bahati Police Station, We stayed along the road and
the children were blood-stained. | wondered what to do. | thought | was going to be arrested. |
went to the gate of the police station and I saw Lucy Njeri passing by. | ran and got hold of her
and | told her: "My mother, come” When she came and looked at the children, she went back
and brought them shawls and blankets. We put the new born babies like twins and then we
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wrapped them together | was then taken to the camp where | was given some more blankets
| also covered myself because of the cold As we were walking along the road the whole might
with the children, they were profusely bleeding Sanitary facdities were brought Lucy Njeri
really struggled 1o assist us and the children with clothing | felt relieved and thanked God for
that Even at the moment, | thank God One of the children also fell 1l after one week because
of the unsterilised panga | used to cut the umbilical cord The chnical officers came and tried to
help the children with medication The children woke up at 2 00 am at night and were dressed
up properly in the hospital Lucy Njen used to come and visit me and the children became okay.
If you see the girl now, she 15 a very beautiful daughter

244,

245,

The horrific story of a woman who had te carry the head of her slain

In Kisumu, the Commission heard that the 2007/2008 Post Election Violence had

huge impact on the life of women and the local community in general
In Nyanza, the [post-election] wiolence affected the social fabric that we had Even the
mothers have not yet come 1o terms with what befell us My appeal to the women of
Kisumu 15 that since we went through that, we should try to talk to our youth and our
leaders so that such events should never be repeated What we saw was very traumatising
It affected the soual and economic situation of this region We stll have problerms and |
appeal to this Commission to try and make sure that the women of Nyanza are capacitated
in areas that affect them, taking into consideration the new Constitution ¥

During the 2007/2008 PEV, one woman was forced to carry the head of her husband
from Nakuru to Kisumu after he was beheaded and the rest of his body burnt beyond
recognition She narrated to the Commission how she had to carry the head in a
plastic bag, first to the displacement camp and later travelling with it to his rural
home for burial Her sad and shocking story is reproduced in full in the Table below

husband

| tned calling my husband at around 6 00 pm because ! thought he had switched off his

phone However, | was not getuing through to him So, | went to a neighbour called Mama
Carel and 1 told her | have been trying to call Baba Peter but allin vain She encouraged me to
continue calling him The more | tried calling tum, the more frustrated | became | continued
trying cailing him until it got late By that ume, nobody was leaving her house Our house was
good because we had a gate and you could not chmb up the walls 1o access it So, we locked the
gate from outside, so that nobody could get in We were living among Kisis and Kikuyus The
Kikuyus had already run away but we were left with Kisis, Luhya and Luos The Kisns also ran
away 5o, we were left Luhyas and Luos So, I was very worred | could not do anything, | could
not concentrate 5o, | asked Mama Carol, “What shall we do”? She told me that maybe, they had
been locked where they were working and had been told to put ofl their phones | just kept
quiet unul morning when we gathered courage to walk out of the house

260 TJRCrHansardViomens Hearng:Kisumwp 3 See alsc TIRC/Mansard/Thematc Heanng on Women/Nairoby8 February

2012ip &



pler TWO

As | said, | was living in a plots in Ponda Mali Estate in Nakuru. So, we left with Mama Carol
walking, since people were being burned, cut and killed. If youwere caught, you would be burned
together with your bicycle. But he did not have a bicycle. So, we walked the next day; that was on
the 31st. However, it was not safe to walk around at that time. In Nakuru, we did not know whether
it was day or night. There was smoke everywhere. Houses were being touched. You would not
know whether it was day or night. If you had no phone or watch, you would not know what time
it was. There were many policemen with teargas Carol. So much was going on. So, we ran back
because we saw policemen. It was the policemen who were killing people. So, we ran back to the
house. When we came back to the house, | told Mama Carol, “If you are afraid, | will go alone”. So,
I left her behind but she followed me. When we reached Ponda Mali, we found some people had
been killed. Others were being burned beyond recognition. We reached there at around 10am.
Policemen were walking all over in large numbers, | said even if it means death, let me just see
what s going on. So, when | reached there, | found he had been killed. He had been beheaded. The
head was far from the body. The body had been burnt. What made me know that he was the one,
was the collar of the shirt. He had worn a blue and white T-shirt. I could not recognise the body but
| could identify him because of the neck. So, | called Mama Carol. | thank God because | was very
brave. Mama Carol asked me what we could do. | could see policemen were all over, People were
just walking all over. So, | took the leso that | had and we tied his head. By good luck, | saw a paper
bag. So, we put the head in it.

We carried that head with us. At that time, one could not leave the house to go anywhere.
When | reached home, I did not even know what to do because we could not leave the house. Even
the children had nothing to eat. There was nowhere to buy food. Nothing was going on. But we
had a tap in the house. We just kept taking water and giving the children water to drink. At that
time, men were the ones who were being killed. Even if you got a baby boy, they would say that
is tomorrow’s Raila. | had one son. He is called Peter. When | heard they were looking for boys, |
locked him up the toilet. | told him, “Just sit there. Even if you die, just die inside there. We will get
you out” When | got into the house with the head, they asked me what | was carrying. | did not
know how to tell them what it was that | was carrying. | just kept it in the house. | locked Peter up
in the toilet. We just sat with the two other children. | locked him in the toilet because | wanted
him to survive.

After three days, the Red Cross people came. They evacuated me and took me to the
stadium. | went with my husband’s head to the stadium. At the stadium, | did not know what to
do. lwas not in my right senses. | was given a card and | still have it to date. | did not understand
anything, but | needed medical help. They had set up a clinic and | sought medical assistance
from them. | was treated. After a while, we saw vehicles coming to take people to Nyanza and
Kisumu. So, we were put in the vehicles. Remember, | had that head, the children and my house
was full. I did not carry one single item from the house. | was brought to this place. When |
reached here, | went to St. Stephen’s. | did not have anything. | only had the head in the paper
bag. | was told to declare what was in the paper bag and | removed it. When they saw it, they all
cried. | carried it to a tent. They facilitated me to go to Oyugis to bury it.**

246.  Many women were raped and sexually violated during the PEV. This subject is
discussed in detail in the ‘Sexual Violence' Chapter in Volume 2(A) of this Report.

261 TJRC/Hansard\Women Hearing/Kisumu/ 16 July 2011/p. 25-26.
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Forced Displacement

General background

247,

248

249.

In recent decades, Africa and the world at large has expenenced large-scale forced
displacement of people. Forced displacement generates two categories of vicims
internally displaced persons {IDPs) and refugees. At the UN level, IDPs are defined
as ‘persons or groups of persons who have been forced or obliged to flee or leave
their homes or places of habitual residence, in particular as a result of, or in order
to avoid the effects of, armed conflict, situations of generahised violence, violation
of human nghts, or natural or human made disasters, and who have not crossed
an internationaily recogmised State border ”“ The International Conference on the
Great Lakes Region (ICGR} has expanded the definition of [DPs to include persons
or group of persons displaced ‘as a result of or in order to avoid the effects of
large scale development projects, and who have not crossed an (nternationally
recognised State border'?*?

On the other hand, a refugee under the Geneva Convention on the Status of
Refugees Is a ‘person who, as a result of a well-founded fear of being persecuted
for reasons of race, religion, nationalsty, membership in a particular social group or
political opinion, 15 outside the country of his or her nationality and 1s unable, or
owing to such fear 15 unwilling, to avail himself or herself of the protection of that
country’®- In the particular context of Africa, the defimtion of a refugee includes
‘every person who, owing to external aggression, occupation, foreign demination
or events seriously disturbing public order in either part or the whole of his country
of origin or nationality, is compelled to leave his place of habitual residence in
order to seek refuge in another place outside his country of ongin or nationality™**

Forced displacement often represents a failure on the part of a state to ensure
the safety of those within its territory.”® it exposes such people to serious
threats to their welfare and restricuions on their rights. For many, displacement
Is a protracted experience, lasting for years and even decades on end. Although
refugees have enjoyed international protection since 1951 when the Geneva
Convention on the Status of Refugees was adopted, there 15 still no global binding
instrument addressing the phight of IDPs What 1s available at the global level is
non-binding instruments adopted under the auspices of the UN Guiding Principles

262
263
264
265
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UN Guiding Prnciples on Internally Displaced Persons A56/168 21 August 2002

ICGLR Protocol cn the Proleclion and Assisiance 1o Internally Chsplaced Persons ar 1(5}

Geneva Conven’ion on the Status of Refugees 1951 ant-A(2}

QAU Convention Gaverning the Speatic Aspects of Refugee Problems in Afrca an 1(2)

L Hov| Gender {ransitionat justice and displacement Chatlenges in Alnca s Greal Lakes Region (2012) 4
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on Internally Displaced Persons, and the Pinheiro Principles on Housing and
Property Restitution of Refugees and Displaced Persons (Pinheiro Principles). The
Guiding Principles on IDPS have attained a significant normative value around the
world.**® At the African regional level, there exist three recent binding instruments
relating to IDPs: ICGLR Protocol on the Protection and Assistance to Internally
Displaced Persons adopted in 2006; ICGLR Protocol on the Property Rights of
Returning Persons; and the AU Convention for the Protection and Assistance of
Internally Displaced Persons in Africa adopted in 2009. These three treaties provide
a catalogue of rights of IDPs and the corresponding duties of state parties.’

Itis important to note that being internally displaced is not a legal status in itself,
andassuch, international instruments on IDPs do not confer on IDPs a special status.
In other words, IDPs are entitled to the same rights as all other individuals within
a country. However, international instruments on IDPs recognise the vulnerability
and special needs of IDPs that arise from their displacement.

It is estimated that almost half of the world’s IDPs are in Africa, majority of whom
reside in the Great Lakes region comprising of the Sudan, Uganda, Rwanda, Burundi,
Kenya and the Democratic Republic of Congo. The levels of displacement in the Great
Lakes region have been described as ‘chronically high by any standard’?”® Nearly 80
per cent of all refugees and displaced persons are women and their dependent
children.

Forced displacement in Kenya

252.

253

Though it came to public interest and attention only following the 2007/2008 post
election violence (PEV), the phenomenon of forced displacement in Kenya has
been described as a permanent feature of Kenya's history.””' Forced displacement
dates back to the colonial era when the colonial administration, in its bid to
accommodate white settlers, evicted local communities from their lands.

In the post independence era, forced displacements have resulted from three
primary interrelated factors: natural disasters; violent conflicts; and state
sanctioned evictions. Conflicts account for the highest number of IDPs in Kenya.
In the 1990s, ethnic clashes experienced during electoral periods led to the forced

E/CN.4/1998/53/Add.2.

268 See C Beyani ‘The politics of international law: Transformation of the Guiding Principles on Internal Displacement from soft
law into hard law' (2008) 102 American Society of International Law Proceedings 194, 195,

269 Seee.g. J Biegon & S Swart The African Union Convention for the Protection and Assistance of Internally Displaced Persons
in Africa: A panoramic view' (2009/2010) African Yearbook of International Humanitarian Law 20.

270 Hovil (n 255 above) 5.

271 Government of Kenya Report of the inquiry into post election viclence (2008) 273,
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displacement of thousands of people. According to the report of the Parllamentary
Select Committee to Investigate Ethnic Clashes in Western and Other Parts of
Kenya (Kiliku Report) an estimated 54,000 people were displaced in the 1992 ethnic
clashes This data was however computed without considering all the distrncts in
the country that had been affected by the clashes

No official figures of IDPs are available in relation to the 1997 ethnic clashes but itis
estimated that around 600,000 people were displaced by ethnic clashes between 1991
and 1997 inthe Coast, Rift Valley and Western Provinces ¢ The Judicial Commussion of
Inquiry into Tribal Clashes in Kenya (commonly known as the Akiwumi Commission)
which was mandated to inguire into the 1997 clashes did not establish the number
of IDPs, but it nevertheless recommended that that those who had been displaced by
the clashes should be resettled back on their [ands This recommendation, like ail the
recommendations contained in the report of the Alawumi Commission, was ignored
Indeed, the report of the Akiwumi Commussion was not released to the publhc untl
towards the end of 2002, when the High Court ordered 1ts release <’ The state not
only delayed the release of the Akiwumni Report for a span of around three years, but
it also ignored and contested the findings of the Commussion

Kenya's worst incident of forced displacement took place during the 2007/2008
PEV There are varying official statistical data relating to the number of people who
were displaced during the PEV. The Commission of Inguiry inte the PEV (CIPEV)
estimated that the violence displaced 350,000 persons from their normal abodes
of residence and or business ' However, in Its registration and resettlement
programme of the IDPs, the state found that the number of IDPs was close to twice
the figure estimated by CIPEV?” In particular, the Kenya government Ministry
of State for Special Programmes estimates that a total of 663,921 people were
displaced during the PEV It also esumates that out of this total number, 350,000
sought refuge in 118 camps while 313,921 persons were integrated within
communities

The forced displacement resulting from the 2007/2008 PEV generated not only the
highest number of IDPs, but it also resulted to unprecedented number of Kenyan
refugees who fled to Uganda for safety. This posed a unmique and paradoxical
scenario. for decades Kenya was the island of peace to which refugees from war-
torn neighbouring countries fled for safety

272 See Kenya human Rights Commission Gains and gaps Reporton [DPs in Kenya 2008-2010 (2011) 8

273 See Roshanali v Republic
274 Governmeni of Kenya Report of the Commission of Inquiry inlo Post Election Violence (2008) 352
275 Letet from the Ofice of the President Mimstry of State for Special Programmes Ref MSSP/4/13 dated 2 February 2012
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It 15 estimated that about 640 households fled to Uganda during the PEV and that by
3 February 2012, 287 famities had voluntarily returned to the country According to
data availed to the Commussion by the Uganda Office of the UN High Commissioner
for Refugees, there were 1,616 Kenyan refugees and asylum seekers in Uganda as of
28 October 2011 Of these, more than 90 per cent were staying in a refugee camp
in Kiryandogo Due to the large number of Kenyan refugees in Kiryandongo, the
Commission made the deciston 1o conduct hearings in Kiryandongo in October
2011 The Commusston also held consultative meetings with the Office of the UN
Hrgh Commussioner for Refugees and the Kenyan High Commissioner to Uganda

Table 10: Kenyan Refugees and Asylum Seekers in Uganda as of 28 October
2011

Sum of Individual

Refugees Status

Location Asylum Seekers | Refugees | Grand Total
Kampala 65 22 87
Kiryandogo 211 1256 ‘ 1467
Kyaka Ii ' 12 12
Kyangwal . 12 12
Nakivale [ 1 ! 31 | 32
Rhino Camp G &
Grand Total 277 | 1339 ! 1616
258  Throughout the mandate penod, although the state was aware of the existence and

259

situation of IDPs, it did not formally put In place a policy or mechanism aimed at
comprehensively alleviating and responding to therr situation Indeed, relevant state
agencies under the KANU administration were not ready to accept even the very
notion of IDPs ' For example, it was not uncommon in the 1990s for state security
agencies to dhisperse or evict IDPs from their camps in an effort to make them invisible
to visiting diplomats, human rights groups and the media In December 1994, for
Instance, the state forcibly evicted IDPs, mainly of Kikuyu ethnic group, who were
staying in Maela Camp and transported them to Central Province, therr supposed
‘ancestral home'

Under the NARC admimnistration, the phight of IDPs was first formally recognised in
the party's manifesto which promised to implement the recommendations of the
Akrwumi Commisston, including the recommendation that IDPs should be resettled
Thus, in November 2004, the Head of the Public Service and Secretary to the Cabinet

276 FIDH & KHRC Massive displacaments in Kenva due fo politicatly inshgated ethaic clashes (2007) 20
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appointed a task force - the Task Force on Displaced People in Rift Valley, Coast
{(Likoni) and Other Areas - to look inte the question of internal displacement The
Task Force was specifically mandated to review and ascertain the extent of genuine
displacement, identify the extent of loss of land, and make recommendations on
modalities of resettlement for genuine victims This formal recognition of 1DPs and
the formation of the Task Force came after intense lobbying and activism by cvil
soclety organisations, such as the Kenya Human Rights Commission {KHRC) whose
efforts contnbuted to the establishment of the IDPs National Network in May 2004,
Dogged with myrnad problems,”’” the Task Force managed to register a paltry 8,000
IDPs The Task Force submitted its report to the Office of the President in September
2006 but the report was not released to the public

In a nutshell, ittle tangible results came out of the work of the Task Force In June
2006, the government allocated around Ksh 400,000 for buying land to resettle
1DPs but as at April 2004 no member of the IDP National Network had reportedly
benefited from the money ™ As such, as at the time of the 2007/2008 PEV no polcy
or mechanism had been put in place to address the situation of the about 380,000
IDPs generated by ethnic clashes of the 1990s ** Moreover, state initatives to
respond to the plight of IDPs (such as the TASK Force on IDPs and the dedicated
budget line for resettlement) had not yielded much

The unprecedented number of IDPs generated by the 2007/2008 PEV meant that
the plight of IDPs could no longer be ignored or dealt with haghazardly as was the
case before As such, parties to the Kenya National Dialogue and Reconcihation
(KNDR), agreed on a Statement on How to Address Humanitanan Crisis on 4
February 2008 In the Statement, the parties agreed to

al  assist and encourage displaced persons to go back to their homes or
other areas and to have safe passage and security throughout;

b} provide adequate secunty and protection, particularly for vulnerable
groups, including women and children in the camps,

c) provide basic services for people in displaced camps, including adequate
food, water, sanmitation and shelter;

d) provide medical assistance with a speaal focus for women, children,
people ving with HIV and Aids and the disabled, currently in displaced
camps,

e} ensure all children have access to education,

277 Foradiscuss on of the challenges that the Task Force faced see IDMC |/ am a refugee In my own country Confhictnduced
wirernal gisplacement in Kenya (20067 35-41

278 FIDH & KHRC (n 277 above) 23
279 KHRC (n 273 above} 9



f)  provide information centres where the affected can get easy access to
information regarding the assistance that s avallable to them and how
to access it, for example, support for reconstruction of hivelihoods, or
tracing of farmily members

g) operatucnalise the Humanitanan Fund for Mitigation of Effects and
Resettlement of Victims of Post 2007 Election Violence expeditiously
by establishing a bipartisan, mult-sectoral Board with streamlined
procedures to disburse funds rapidly, and

h)  ensure cdisplaced farmers are assisted to return to their farms

262 Pursuant to this Agreement, the government launched a resettlement programme,
Operation Rudi Nyumbar (Operation Return Home) in March 2008 Under this
programme, the government made two categaries of resettlement payments to
IDPs depending on the degree of the impact of the PEV on their lives Firstly, the
government provided a start-up capital of Ksh 10,000 16 internally households to
be used for replacement of basic household effects which had been lost during
the PEV By 3 February 2013, start-up capital had been paid to 162,168 households
across the country Secondly, the government pard Ksh 25,000 to a total of 37 830
households whose houses had been burnt or destroyed during the PEV

263 Approximately 6,978 households who receved the start-up capital and the payment
in lieu of housing organised themselves into 20 self help groups and bought land on
which they erected tents for their accommodation Envisaging a situation 1n which
these settlements will lead to mushrooming of slums in rural areas, the government
intervened by resettling these IDPs on lands purchased by the government itself, By 3
February 2012, the government had resettled 2,576 households on lands measuring
225 acres each and efforts were been taken to resettle the 4,402 remaining
households At the time, the government was also taking steps to resettle a group of
2593 1DPs who had been displaced from Turkana County

264 Independent assessments of Operation Rudi Nyumbani have been largely ¢rnitical
of the manner in which the operation was executed An initial assessment of the
programme by KHRC identified seven key issues that touched on gross human
rights violations, poor governance and humanitanian crisis These are poor co-
ordination and corruption; mismanagement of IDP profiing process, exclusion
and suppresston of IDPs, insecurity and poor inter-communal relations, child and
gender-based violations: inadequate shelter and gaps in the disbursement of
start-up capital and payments in lieu of housing ™

280 See Kenya Human Rights Commission Out in the coid The fate of ifernally displaced persors in Kenya (2J08-2009)
{2006

17
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On the I1ssue of mismanagement of IDP profiling process, KHRC found that
registration of IDPs was ‘haphazard, incoherent and marred with corruption”' On
exclusion and suppression of 1DPs, the KHRC report revealed that IDPs were not
adequately involved in the resettlement programme. Even more alarming was the
finding that the government was, at the time of KHRC's fact finding mussion, notonly
forcing IDPs out of camps but it was also compelling international organisations
that were serving the IDPs to withdraw services to camps because such support was
deterring the return of IDPs to their oniginal homes ¢ A subsequent assessment by
KHRC found that although gains had been made in the resettlement of IDPs, the
process was marred with corruption and poor profiling 2

The findings of the KHRC were later corroborated by an inquiry conducted by the
Parliamentary Select Committee on the Resettlement of the Internally Displaced
Persons in Kenya The Select Commurttee, comprising 21 members of parliament,
was constituted on 17 November 2010 with the mandate to, inter akg, 'look into
how the Government has addressed the current plight of IDPs in terms of basic
food rations, shelter, education, health and compensation’ and ‘review existing
institutions and organs addressing forced displacements’ The Commuttee was
also mandated to examine policies and laws goverming all forms of forced
displacement with the aim of promoting protection and improving the well being
of forced migrants and to come up with a draft bill on forced displacements After
conducting (nquinies in most parts of the country, consultative workshops with
stakeholders and meetings with relevant government and non-state actors, the
Select Committee made the following findings, amongst others ***

The Government was il prepared to handle the humanitanian crisis, its structures
were very weak,

The Government’s response to the plight of IDPs in terms of provision of secunty,
provision of relief food and non-food items and construction of temporal shelter
for IDPs was largely haphazard and uncoordinated

The profiling, payment and resettiement was shrouded in mystery and
characterised by lack of transparency whereby the Provincial Administration
{Chiefs, DOs, and DCs) were accused of registening fake IDPs and in some
instances of altering the registers of IDPs This led to proliferation of IDPs camps
and persons, double or triple payments and increased number of fake IDPs thus
cripphing the resettlement exercise Consequently, many genuine IDPs were left

KHRC {n 273 above, 24

282 KHRC {1272 abnwe 25

283 KHR{ in 273 above 3

284 Report of the Parhamentary Select Committee on the Resetilement of the Internally Displaced Persons in Kenya April
2012
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out of the profiling exercise while many fake IDPs berefited in the resettlement
process The Committee observed that re-vetting of IDPs was wital to ascertamn
the genuine IDPs and identify the fake ones Those identified as fake IDPs should
be prosecuted

The payment of the ex-gratia start-up capital was discriminatory, unfair and
corrupt resulting in the payment of fake IDPs at the expense of genuine ones
in some Instances, the Government officials in charge of ex- gratia payments
were implicated in the embezzlement of funds

The IDPs in the camps were given more attention by the Government
while the integrated ones, forest evictees (Government Displaced Persons),
landslide, historical, and cattle rusthing IDPs were left out of the resettlement
and assistance plan

The Government created institutions to handle the resettlement but did not
use these institutions in responding to the phght of internal displacement The
National Humanitartan Fund for mitigation of effects and resettlement of victim
of 2007 violence was allocated only Ksh 419 28 m 1in 2011/2012 which 15 not
sufficient The Committee felt that fallure to iImplement and fully operationalise
the Department of Mitigation and Resettlement and the National Humanitarian
Fund for mitigation of effects and resettlement of victims of 2067 violence in the
Ministry of Special Programmes were the main reason why the Government'’s
response to the plight of IDPs was haphazard and unstructured

The Commuttee concluded that the resettlement of IDPs had taken too long and
recommended that the government should move with speed to resettle all IDPs by
May 2012 The work of the Commussion, especially its hearings, further confirmed
these findings In the section that follows the impact of forced displacement on
women is examined in detail

Women's experiences of forced displacement

268

Forced displacement affects men and women differently ™ There are diverse
gendered impacts of forced displacement Firstly, many women assume new
responsibtlities as heads of households in the aftermath of displacement Secondly,
displaced women are always more vulnerable to sexual and gender-based violence
Thredly, displaced women are rarely consulted when designing and executing
programmes aimed at alleviating their situation As a result, many such programmes
often end up reinforaing gender biases and discrimination

285 See Howl (n 267 above) D Meerlens Forced displacement and gender justice in Colomia Behveen disproportional
effects of wolence ard histoncal inustice (2012)
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A number of existing human nights instruments recegmise the specific phight and
needs of internally dispiaced women and require states to take special measures to
respond to these needs The UN Guiding Principles provide as follows in relation to
internally displaced women (and other vulnerable groups)

Principle 4(2): Certain internally displaced persons, such as children, especially
unaccompanied minars, expectant mothers, mothers with young children,
female heads of household, persons with disabilities and elderly persons, shall
be entitled to protection and assistance required by their condition and to
treatment which takes into account their special needs

Principle 18(3) Special efforts should be made to ensure the full participation
of women in the planning and distnibution of these basic supplhes That is
essential food and potable water; hasic shelter and housing, appropriate
clothing, and essential medical services and sanitation

Principles 19(2) Special attention should be pad to the health needs of
women, including access to female health care providers and services, such
as reproductive health care, as well as appropriate counselling for vicums of
sexual and other abuses

Principle 20(3) Women and men shall have equal rnights to obtain such
necessary documents and shall have the night to have such documentation
issued 1n their own names

_  Prnciple 23(3) Specal efforts should be made to ensure the full and equal
parucipation of women and girls in educational programmes

Principle 23(4) Educaution and training facilities shall be made available to
internally displaced persons, in particular adolescents and women, whether
or not living In camps, as soan as conditions permit

Under the ICGLR Protocol on IDPs, member states have undertaken to ‘provide
special protection for women, children, the vulnerable, and displaced persons with
disabilites > The ICGLR Protocol on Property Rights of Returning Persons secures
the nights of displaced women to own property Under the Protocol, member states
have undertaken to "

deal with special claims of protection by returning spouses, single parents,
and single women with respect to disputes on the ownership of family or
other property when a displaced spouse 1s deceased,

ICGLR Protocol art 6(d)
ICGLR Protocol an the Property Rights of Returning Persons art 5
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' eliminate gender based discnmination against women according to the
Internaticnal Convention on the Elimimation of All Forms of Discrimination
against Women, the African Charter on Human and Peoples’ Rights and the
Protocol to the African Charter on Human and Peoples’Rights on the Rights of
Women in Africa, and

give effect to the legal capacity of returning women and all women, including
single women, to own land and other property in their own rnight, without
discnmination of any kind,

271 TheProtocol also provides that‘any land or property registration scheme established
under Articte 4{1){d) shall accord women the legal capacity to register title to land or
property owned by them under both customary and statutory land tenure systems
50 as to enable them to own such land or property in their own rnight, and to avoid
conflicting claims relating to their ownership of such land or property’** The Pinheira
Principles further provide that states shall ensure the following **?

the equal nght of men and women, and the equal right of boys and girls, to
housing, land and property restitution,

the equal nght of men and women, and the equal 1ight of bays and girls, inter
alia, to voluntary return in safety and dignnty, legal security of tenure, property
ownership, equal access toinheritance, as well as the use, control of and access
to housing, land and property

that housing, 1and and property restitution programmes, policies and practices
recognise the joint ownership rights of both male and female heads of the
household as an explicit component of the restitution process, and that restitution
programmes, policies and practices reflect a gender-sensitive approach

thathoustng, land and property restitution programmes, policies and practices
do not disadvantage women and girls States should adopt posttive measures
to ensure gender equality in this regard

2727 The Kampala Convention obliges state parties to provide special protection for
and assistance 1o internally displaced persons with special needs including female
heads of households, expectant mothers, and mothers with young children ™
State parties are also obliged to take special measures to protect and provide
for the reproductive and sexua! health of internally displaced persons as well as

28R ~s above
289 Pinhero Principles Principle 5
290 kampala Convenlon arl 92)(c)
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appropnate psycho-social support for victims of sexual and other related abuses *'
Other relevant legal provisions relating to displaced women are contained in the
African Women's Protocol, %« and the African Children's Charter,*”

] internally displaced women

273. The Commission’s hearings revealed that the state’s response to the phght and
needs to internally displaced women was less than satisfactory Generally, the
state’s response fell short of i1ts obligations as stipulated in relevant human rights
mnstruments In addition to listening to IDPs dunng its individual hearings, the
Commission held a Thematic Hearing on IDPs on 3 February 2012 The Thematic
Hearing brought together stakeholders who made presentations before the
Commission The Commussion also made a site visit to Mawingu IDP Camp in
Naivasha where 1t witnessed and assessed the conditions under which IDPs lived.
The UN Special Rapporteur on the Human Rights of Internally Displaced Persons
accompanied the Commssion during its site visit to Mawingu IDP Camp.

274 A majonty of displaced women who shared their stories with the Commuission
were vicums of multiple evictions and displacement, they had suffered muluple
violent disruptions of their lives while their properties had been lcoted, destroyed
or burnt several umes

275. For some, the violation continued even up to the date of submission of this report,
they continue hiving 1n tented camps, five years after they were displaced, and in
spite of promises by the state that it would resettle them

276. Despite their difficult situation, many displaced women who testified before the
Commussion demonstrated extracrdinary determination to rebuild their hves and
move on The testimony below represents one woman's resolve to live on despite
suffering muluple forced evictions

Since 1992, | have been a victim because my permanent house was burnt down and ail
the property looted The tea plantation was slashed down and burnt All the trees were
cut down and burnt All the houses for the children and also the workers’ houses were
destroyed in 1992 Since that ume, | have tried everything possible but ! have not got any
assistance Durning the clashes, Iran away | have stayed out for three years and whenf came
back to that land, | put up temporary shelter and started staying there After five years,
there was a general election and what | had built was also burnt down and everythung
was looted | went back to where | was | stayed there for some time and went back 10
my onginal farm because where | was staying, at the shops, ife was very difficult When|
mon art §(2jd)

292 Afncan Wemen s Protocol art 11(3)
293 Afrcan Chidrens Charter ant 23



went back to the farm again during the multi-party election, we were told to go away and
everything was looted. We were told to go back where we came from. | am a Kisii but | had
bought land in the Kalenjin community. They looted everything including all the animals
and burnt down the houses. In 2007, we had again gone back and rebuilt it. Even the
children had already built their house. | have three boys and three girls. Again during the
clashes of that time, the houses were all destroyed. Since 1992, | have been running away
from the farm and going back again, | have stayed out at the shopping centre but | am
now back in the farm. Some good Samaritans constructed a small house for us. My boys
have also built some small houses and are living there. | have gone through so much.**

277. Inmany cases, women suffered violations during flight to the camps or to places
where they hoped they would find refuge. During the 2007/2008 PEV a woman
was gang raped on her way to seek refuge at Afraha Stadium, Nakuru.”*® She
narrated her chilling account in Kisumu:

We started the journey. At around 8.30 p.m. we were just walking slowly. We went out
through the sewerage system. We were looking for a roadside sanctuary where to hide
from any crowd coming on. We used a panya route to Ponda Mali and went to Eliza’s House.
There was a trench. We heard noise being made by a crowd of people coming towards us.
We were shocked. We decided to look for a place to hide, so that they could pass, and we
continue with our journey. Afraha Stadium was very far away from where we were living.
We were forced to go there because we did not have any other option. We had to look for
a way of getting there. Mama Sadam had one child. | had five children. We were walking
together. As we looked for a place to hide, we realised the crowd was moving towards
where we were. | told the others: “We have to go to the other side and hide, so that these
people can pass.” | was on the frontline, So, | jumped over the trench to the other side.
Amongst those in the crowd were people who were smoking bhang. When | jumped over
the trench, they noticed us. Those who were smoking bhang came and grabbed me. |
screamed. Mama Sadam was behind with the children. They could not come over because
I was already screaming. The children got into the trench but Mama Sadam did not run
away. Those people started beating me. | hit my head on a stone. Those were the people
who raped me. | can identify them. They were three. They took turns on me, one after the
other. | was helped by gunshots which were heard behind us. It seemed that there were
police officers who were following the crowd we were trying to hide from. There were
gunshots all over, which made those people run away. | remained there full of pain. | did
not know what to do. | did not know where the children were. | did not know whether they
had jumped to where | was and saw what happened to me. | did not know where exactly
they were and what they were going through. | remained there quiet, not knowing what
to do. At the time, my older daughter was supposed to join Form Two. She was a big girl. |
was full of pain. I said to myself:“What shall | do? How am | going to get up?” By then blood
was all over me, oozing from the head wound | had sustained. | was feeling pain all over
my body. | stayed there. | felt very cold. | could not make it. That was when my young child
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started crying, calling me "Mother!" I replied "Where are you?"They told me “We are here!’
[ told them to come over So, the children came over, crying | was also crying, wondering
whether they had seen what had happened to me We stayed there for about an hour |
tried very hard to ensure that the chidren did not know what had happened We started
the journey again towards our destinauon When we arrived at Afraha Stadium, I was very
annoyed and cold The children were also feeling cold We found that there were already
so many people at that place

in Limury, an old woman who was escaping to a nearby police station was gang
raped. ‘On the way to the police station, we met Mungiki (outlawed sect) who
grabbed me and blind folded me then teared apart my under pant violently and
rapped me at this my old age’™’ The same fate befell a woman in Bungoma who
was raped in the presence of her children [n her own words

Suddenly, | learnt that there was a group following us from behind When they reached
they slapped the children whe fell down in fear then dragged me aside Three men
raped me (gang raping) leaving me thinking | was dead | could only hear the cry from
my children from where | was raped After a while, | crawled slowly and reached them

Given the abrupt and hurried nature of flight, many women left behind essenual
documents {such as idenuity cards) which would later play an important role 1n
determining whether or not they were eligible for compensation under Operation
Rudi Nyumbani Some lost documents which were personally dear to them, such
as photos of therr loved ones who perished or got ost during the PEV mayhem
Speaking to IDP women in Kisumu, Commussioner Chawatama aptly captured the
fate of these women

| had an opportunity to visit an 1DP camp, and | had an opportunity to speak to some
women Amongst the things that the women missed were just to have a house to sweep
They missed having photos of their loved ones Most of them complained about therr
houses having been burnt down, and that they lost their husbands and children, and
they just missed the photos that they had put up on their houses, so that they could
have something to remember about the laved ones they had lost >

Moreover, because of the abrupt need ta flee their homes, most displaced persons
were not able to take any food or other essentials with them Accordingly, some
arrived In the camps with only the clothes they had worn The camps were
overcrowded and sanitary facilities were tn pathetic conditions or unavailable all
together. Like other IDPs, women and children went for days without food or a
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decent bath. Life in the camp, as described by various witnesses, was unbearable
and stripped the IDPs of human dignity and self worth. A witness provided the
following summary of women’s life at the IDP camps:

Very many women who are here are victims of the post-election violence. A woman and
her children have been staying in IDP camps for four years. It is just like staying outside.
We have seen the tents at the IDP camps. People are being rained on together with their
children. Rape cases happen there every day. Mothers and children are being raped.
Even young boys have been sexually violated, They do not go to school. They do not
have clothing. They do not have food. They have not had anything in those camps for
all this period. They have lost their livelihoods. Their lives will never be the same again,
whatever the case. This is because you cannot do the work that you could have done if
you were at your home. Their lives have changed.'™

Another witness informed the Commission that:

The IDPs do not have shelter. They do not have food or medicine. They do not even have
sanitary towels. They do not have clothes. Women are people who would want to dress
smartly. They would want to make their hair. Look at these women? They have put on
head scarves because they do not have any money to make their hair. They are living a
life different from a woman’s life,"!

Life was particularly a gruesome experience for who had suffered injuries during the
PEV.They could not getimmediate medical attention in the camps and their situation
worsened. The drug supply for HIV positive displaced women was cut short and as
a result their condition worsened. They were also not able to receive appropriate
care in the camps. IDPs in Kitutu Chache, Kisii, told the Commission through their
memorandum that ‘[wle have developed Asthma, breathing problems, High
pretention, and Ulcers'*” They also indicated that ‘[o]thers especially our women
that were raped contracted HIV and AIDS which has infected their husbands’*® A
comprehensive memorandum from a group of 41 women IDPs who were raped
during the PEV contained awful stories of their suffering. They summarized their
situation thus: ‘Some of us have been divorced, some stay in the house without
enjoying conjugal rights; some were infected with diseases such as HIV/AIDS and
depression’*™

A focus group discussion with internally displaced women organised by the UN
Special Rapporteur on the Human Rights of IDPs revealed that the state had failed
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to cater for the nutntional needs of special groups such as lactating mothers
and persons taking HIV anti-retroviral drugs.®* Not surprisingly, a study which
evaluated mortality and morbidity among IDPs in western Kenya following the PEV,
found that the majority of adult IDP deaths were ascribed to HIV infection *® The
following gquotation captures the dire situation of women IDPs who were victims
of rape and other forms of sexual viclence during the PEV

| am speaking on behalf of women who we are staying with al the camp There are some
who were raped before their children and husbands and they are not able 1o express
themselves They are afraid and embarrassed to say it because they do not want te
embarrass their husbands Some of them are living with diseases because they do not
have money to go for proper treatment Some of our daughters gave birth after the rape
cases and we do not know what 1o do | am one of the people who were raped When||
tried to go for medication, | was prescribed for medicine, butdo not have the money to
buy the medicine So, | have health complications ™

Another witness described the situation of wormen who gave birth at the camps

[ recetved a number of women who had delivered in the camps but for three or four weeks,
had not had a shower or got any treatment When they came, so many of them were
smelling There were also vicums of rape, children without parents and women who were
traumatised There are those wha stayed tor about four days without uttering a word *

The Commussion learnt that state response to alleviate the phght of IDPs during
and after the PEV was painfully slow, ad hoc, and uncoordinated What this meant
was that immediately after displacement, displaced persons gathered in an area,
often in a police station, church or a soccer stadium, where they initially spent
nights either in the open or makeshift shelters Later, humanitarian agencies and
well wishers provided IDPs with tents and other basic assistance However, such
donations were hardly adequate to meet basic needs. Moreover, with imited
spaces and tents, men and women were forced to sleep under a single tent or in
the open This exposed women and girls to sexual violence

Faced with the constant cnes of hungry children, many women in the IDP Camps
found themselves 1n a desperate situation. Accordingly, some chose to seek for
casual or informal jobs > Sometimes these women were forced to trade sex for such
Jjobs According to a witness, 'sometimes when these women go to look for casual
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Jobs, they are usually asked for sexual favours'?' The Commussion also heard of cases
where displaced women engaged in prostitution as a way of earning a livehhood ™

287.  The situation was not different for those women who were displaced but had been
integrated into local communities or had found accommodation in rental houses
In urban centres In Kisumu, the Commussion heard the following testimony

There are a number who suffered gender-based violence and have gynaecological
complications They cannot treat themselves because 11 1s too costly and others tested HIV
positive as a result of the rape A number of them are traumatised and depressed Some
of them have been abandoned by their spouses who witnessed the crime Others have
been thrown out of their homes because they are not Luos They got married into the
Luo community but the Luos did nat welcome them anymore and they have nowhere to
g0 S0, they have become squatters Thase who live with their husbands do not share any
tntimacy but itis convenient to pretend that they are both husband and wife So, a number
have been left alone to look after their children They are humiliated by the community
and are reminded about their status When they are unable to pay school fees and they
plead for their children to continue with school, they are told off by teachers When they
default in rent, their landlords break down their doors Some of their children have gone
to the streets which are considered a better option than starvation at home Meanwhile,
communities lecture them about moving on and to stop saymg that they are IDPs

288 A similar story was narrated to the Commission in Nakuru

We always try to work here and there for one or two days We do not get good pay and,
censidening that we rent houses and have other expenses, hfe 15 very difficult Even our
children are getting marnied very early because of problems We use the only money we
get to buy food We live from hand to mouth Our children are just employed as house
helps, and some of us have been disowned by our husbands Like for me, my husband left
me Although people say that poverty willend, | do not see it ending When | get someone
who can give me Ksh 100, | just settle there because | need the money | was affected
and | do not have anywhere else ta go. Others have even committed suscide because of
poverty All we do 15 get money ta pay rent It s hand to mouth life The hushands do
not have money, the wives do not have money That 1s why some are even engaging In
prostitution We have so many problems and | do not even know if this Commission 1s
going to help us We just want you to help us We sent Hon Wamwere to go and tell the
President about our problems when he was still our MP, that we have more problems than
any other people At least, there are people who have gone 1o ther land and came back
but, for us, it 15 just suffering *'*

311 TIJRC/Hansard/Women Hearing:Nakuru/ 24 September 2011/p 18
112 TJRCMansardiMomean Hearing Kisi’ 22 July 2011p 15

3%3 TJRC/HansardMamen s Hearnng Kisumu/p 6

314 TIRC/Hansard omen s Hearing‘Nakuru/24 September 2011'p 22



THFEE

289  On resettlement of IDPs under Operation Rudi Nyumbani, the Commission’s
hearings revealed that the corruption and mismanagement which marred the
entire process had a particularly devastating impact on women A considerable
number of displaced women told the Commission that they received neither
the start-up capital nor the payment in heu of housing Those who received the
amount, especially the start-up capital of Ksh 10,000, found that it was too little to
enable them restart their lives In this regard, a witness testified as follows

We were given Ksh 10 000 The money was only given to a few pecple We were also
told that they would buiid houses for us but they have not built those houses up to
now | have been forced to live in a rental house But | have not been able to pay the rent
because | am supposed to pay Ksh 700 *"

290  Another witness spoke about the same ssue in Kisi.

The meney that was given, the Ksh 10,000 for the IDPs, we the women did not get it There
are even some old men who did not get this money We have even heard that there are
some people who have been given Ksh 25000 Here 15 a person who was affected but
has not been given the Ksh 10,000 or the Ksh 25,000 Thus is the case and yet others have
been given Ksh 35,000 | think of a person who was affected, her house burnt, property
destroyed and has not got even a single cent, especially at this ime when the price of
maize has gone up - 1015 around Ksh 120 per kilogram 1 am a woman who was affected by
this viclence and | cannot afford this price Just think how that woman feels Think about
the woman who was raped and was even infected with HIV/Aids '

291 The Commuission also iearnt that in certain cases women were discnminated
against in the registration process or that some registration officers were generally
Insensitive to women's needs

Even when the Government started saying that the women should go and register, the
officer who had been mandated to register the people or the victims would question
us This is the case and yet the officer knew that women are weak and cannot defend
themselves They were even asking us “Do you have a husband? Where did you get
money to buy land here?” As a result of all these questions, we became defeated | was
defeated when | started explaiming where | got the money to buy the land ™

292  The Commission also recerved testimony pointing to the fact that, in certain cases,
IDPs were compelled te bribe registration officers so that they could be considered
for cash payments under the Operation Rudi Nyumban As such, and as earlier
mentioned, for those who lost identity cards during the PEV, their efforts to be
registered became even more complicated
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Even today, where we are, we have people who have never received therr Ksh 10 600
Even those people who were supposed to get Ksh 10 000, when they went to collect therr
maney, they had to part with Ksh 3 000 Others even had to part with Ksh 5 000 The
government’s stand that if you do not have an ID card you will not get money presupposes
that people had time to pack ther bags and make sure that they collected everything
before they left So, some people cannot get money because they have no ID Cards Some
have been told to go and get 1D cards of their fathers, who passed away many years ago
There are IDPs who were able 1o vouch for others because they knew each other - *

Women refugees

As of October 2011 when the Commission held 1ts hearings in Kiryandongo, Uganda,
49 per cent of the refugees were female. The majonity of refugees in Kiryandongo
fled to Uganda during the 2007/2008 PEV They were mainly from Busia, Malaba,
Bungoma and Mt Elgon in Uganda, they were received mainly by the Red Cross
Society who arranged for them to be hosted in churches, schools and police stations
They then moved to a formal transit camp in Mulanda  After staying 'in Mulanda for a
short while and after the PEV had subsided, they were given the choice of returning
to the country Some of the refugees returned but a sigrificant number, still fearing
for therir lives, chose to remain in Uganda Those who remained were later moved
to Kiryandongo Refugee Camp, which continues to be the largest refugee camp
hosting Kenyans in Uganda

The women'’s heanings in Kiryandongo revealed the range of terrible violations that
women suffer duning flight and subsequently in the refugee camps For the women,
the flight to Uganda was a harrowing experience An expectant mother gave birth
during fight only for the newborn to fall into a niver according to one witness
Ugandan secunty forces recovered the child who is now nearly four years old '

Inone extreme case, victims of the PEV who had fled across the border to Uganda were
followed by attackers who attempted to poison their food This incrdent happened
at Saint Jude School where Kenyan refugees were seeking temporary shelter Two
witnesses testrfied about this iIncident one of whom told the Commission

When we got to the border, we were welcomed and kept at a school called Samnt Jude
That's where we stayed [ ] However, we were followed there Every evening, we used to
hold prayers One day as we were praying, we were boiling beans for supper, somebody
crossed in, came and put poison in the food and the flour Those who were preparing
the food for us went back and realised that there was a ol of foam in the beans They
became suspicious When they noticed this, they decided to look at it closely with therr
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torch and they realised that the flour had also been doused with poison They told us
not Lo eat it They saw some children and some grown-ups running away from where the
food had been stored So, they threw away the food The following day, the place where
they poured the food, all the grass had drnied up That was reported in the newspapers,
that the refugees at Saint Jude had survived attempted poisoning 50, we stayed
overnight without eating any food and the following morning, we continued with our
lives We were able to make some porridge for the children

Almost without exception, women refugees in Kiryandongo {like men) had abruptly
fled their homes without carrying therr belongings Many lost their belongings 1o
looters Many refugee women in Kiryandongo were businesswomen with flounshing
businesses but dunng the PEV, theirr shops and enterprises were |ooted and burnt
down Ann Wambui had lived in Busia for 25 years where she had a flounshing
business and a sugarcane farm She also reared pigs on her farm At the height of the
PEV all her properues were looted before her house and shop were burnt down She
escaped being attacked by running 1nto a private hospital, then to a police station
and finally to Uganda She painfully narrated her loss to the Commission

We went 1o the police station where | found very many Kikuyus wha lived at that place
All those who were there did not have anything They told me that the situation was
bad We wanted the police to take us back to our houses to pick blankets to cover the
children They told us that they had been instructed to take care of us and not our
property Meanwhile, people were lootung property from our houses In the morning,
the looung continued Things were being looted and others thrown an the roads After
a short while, there was fire They burnt everything, including the shops We did not
manage to rescue anything from the shops At arcund 1000 a m | was told that people
were also burning the farms | pleaded with a police officer to go and prevent them
from burning the houses but it was all in vain They burnt my property again There
were some vehicles that had not been burnt We heard of a plot to burn the people too
So, we prepared to run away At around 7 00 pm we boarded vehicles and headed to
Busia Police Station We stayed there untd dawn There was nothing in the police station,
not even food or water On 1st January, 2008 people started crossing to Uganda The
following day, we were teld to go to Uganda to get some assistance from the Red Cross
We were put in a certain school in Uganda We cooked for the children in the open The
following day, very many Kikuyus arrived there The Red Cross gave us food like potatoes
and we were instructed to cook in one sufung and sub-divide it among the people ™

Another victim, Anna Muthon, narrated to the Commission how she pleaded with
looters to allow to her take a few of her belongings which they agreed But on her
way to join her husband at the police station where they had sought refuge, she
was violently attacked by a rowdy gang
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On Sunday, when it was announced that Kibaki had wan, things became worse The police
officers could not help us anymore So, people came and started destroying our houses
They were burming and destroying things [ was just there in Mumias | was in a centre
called Nabongo They came and started destroying everything in the houses, and taking
away our things We ran to the police station where we had slept In the mornmg. | told my
husband “It s better that we go home |, because we drd not have even blankets | wanted
to go back and find out whether they had left behind anything, so that we could cover our
children and curselves When | went back, | found people in our house destroying things
They asked what I had to get from the house They said that the things were theirs, and that
we had been pretending that they were our things They said “Kibaki has been giwving you
things but you now see that these are our things” 1 begged them to help me by allowing
me to carry even a few of my clothes | told them that [ wanted to take with me at least a
sufuna to go and cook some food One of them allowed me to take a few clothes Feft the
rest of the items with them On my way back, | came across a group of people This group
was not very forgiving They started beating me up | fell down One hit me with a stone on
my back They tock cverything | had taken from my house and started beating me up ™

Rosemary Ngug! and her husband had a flourishing business in Malaba making
utensils including cooking pots and frying pans Speaking before the Commission
in Kiryandongo, she narrated

About the materials, most of them were very expensive because they wauld be sold in
areas like Nairobi and Nakuru People would come and leave orders and we would pack
for them They would then come and take them away My husband was very hardworking
but everything was demolished and property looted by people that we did nat know We
were evicted at night and In the morning, we were thrown into larries We sent the police
to go and check They told us that they found the doors open and there was nothing
there We left all that to God because it 1s God who had grven us the properties, the energy
and the grace to do all that Since we were alive, we knew we could start all over again '™

Some women refugees who spoke to the Commission had been displaced multiple
times Teresa Nafula, who was at the time of the 2007/2008 PEV living in Mt Elgon,
narrated to the Commission how she was displaced m 1992, 1997 and 2007. Durning
the 2007/2008 PEV in Mt Elgon, she watched from across the border in Uganda as
her house was burnt to ashes:

What | have seen and what | continue to see 1in my life has made a lot of difference since
1992 From 1992, there have been clashes and | ran away in August before the elections
We left food In the farms We rented a house in Bungoma We were told that peace was
back and we went back In 1997 again, there were clashes Normally, people go away
before elections In November, 2006 | saw people moving their belongings to different
places | asked them what was happening, but they did not answer me One day in the
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morning, | saw two bodies carned away There was another body that was found near my
home 1t was badly cut ) told my children to prepare to run away Police from Chebukube
came near our place. | could see them from home When you are in this side of Uganda,
you can see my home very well We were warned that we would also be slashed if we went
back At that tume, we were living with strangers in Uganda On the other saide, people
were burning houses and looting property | saw my house burning down | had not
carrnied anything from the house it was the year of elections and things got worse lwasn
Uganda | did not have food or anything but stifl, 1 could not go back home *

Having lost all therr ifetime belongings including business merchandise, Kenyan
refugee women living in Kiryandongo have found themselves in utter desperation
and destitution, a situation that is difficult to reconcile with their previous lives
They are now unable to restart neither their livers nor their businesses The credit
facilities they had back in Kenya are now unavailable in Uganda

Some of us were living our hves as farmers and business people, but we are now here just
like that As we are here, because it 1s not our country, one cannot even invest tn business
or even build ahome [ ]in Kenya we used to get funds through women organisations |
was a businesswoman and could be able to pay loans For the short ime we have stayed
in Uganda, we do not have anything other than clothing We have become poor We only
receive sympathy from good Samaritans from Kenya They send us clothes to wear

Another witness explained to the Commission how her life and that of her children
had significantly changed since she was displaced and forced into a foreign country
as arefugee

When we were In Kenya, we were managing hfe because we had organisations like the
Kenya Wamnen Orgamisation but when we (ame to Uganda, we started suffenng We
depend on Red Cross and humamtanan aid When we were In Kenya, we were feeding
people but now we depend on people | had one daughter who went to Kenya to hve
with the aunt She had completed Form Four After she went 1o Nakuru and lived there for
some ume, when she came back she was pregnant She 1old me that she suffered while in
Kenya There was no food where she went to live She was impregnated by a school boy
She wanted to abort but | refused 1 alsc had a san who was in Jomo Kenyatta University
of Agnculture and Technology | used to pay all the school fees In 2008, he could not
continue with his education due to lack of fees At that time, | was already in Uganda
S0, he could not sit for the exams My daughter gave birth to a baby girl She then left to
go and look for a job She got a job as a house help but she left because she was being
harassed by the employer In December, 2008, my son came here and wondered whether
he would complete his stucies | sold all the maize that | had harvested and gave humn
Ksh 60,000 We also got contributions from several people to enable my son complete his
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education. Although he has graduated, he really suffered. As you know, it is the mothers
who take care of the children..’*

In general, life in Kiryandongo Refugee Camp is difficult and less than dignifying.
Discrimination against the refugees on the basis of their nationality by the host
community is rife. Due to their inability to speak the local language, Kenyan
refugees find it difficult to access public services, especially medical and health
care services. A female witness told that the Commission: ‘Here in Uganda, when
you do not know Kiganda, they do not treat you. If you start speaking Kiswahili,
they do not talk to you'* This situation has compelled many refugees to resort to
bribing medical personnel in order for them to access health care services. This has
had a profound impact on women’s access to reproductive health, especially those
who had suffered sexual violation during the PEV. According to a witness:

You must know how to speak the Ugandan languages, or else you look for a doctor and
bribe him in order to get assistance. You do not even have the money with which to
bribe anybody. If even getting food is difficult, how can you have money with which to
bribe a doctor? If you are supposed to go to Kampala, you sell maize, so that you can
have money for transport *#*

Indeed, a fairly good number of women who attended the Commission’s hearing
in Kiryandongo were sick and still suffering from injuries they sustained during the
PEV. Anna Muthoni who, as mentioned earlier, was violently beaten by a rowdy
gang during the PEV described to the Commission her desperate efforts to find
proper medication and how, despite her longing for another baby, her condition
had made it difficult for her to have another child.

Iwould like to say that | have not received any effective treatment. | am still not doing well.
I'am still not healed yet. The doctors said that | have problems with my bones, that there
are bones which are dislocated. They said that | need to go to theatre. So, they only give
me medicine. They told me that | should never bend, and that | should not carry anything.
I have been given bed rest. They said that this operation is going to be risky, if it is done
at Mulago because they do not have a doctor who specialises in bones. They advised: “It
would be better if you had gone back to Nairobi, but now you are in Uganda. Going back
home is hard." So, | have just been staying like that, and just taking medicine. They have
been trying to do physiotherapy. The doctor has already said that physiotherapy cannot
heal my bones; | need to undergo an operation. | have two children. My last born is seven-
and-a-half years. This situation has made it impossible for me to have another child. The
doctor has also said that it would be riskier for me to have a pregnancy. My children are
still small. The small one always asks: “Why did you agree to vote for Kibaki? Until when are

326 TJRC/Hansard/\Women's Hearing/Kiryandengo/1 November 2011/p. 6-7.
327 TJRC/Hansard/In-Camera Hearing/Women/Kiryandongo/2 November 2011/p. 33.
328 TJRC/Hansard/Women's Hearing/Kiryandongo/1 November 2011/p. 14
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we going o suffer? Mum, you should not have voted for Kibaki"He even wonders why we
cannot "buy” another child | am so hurt because | do not want to stay with two children
| would 1ike to have anather baby All this 1s happening because of an election yet | have
not beneftted In any way | voted just hke any other Kenyan *'

Similarly, another woman with serious health complications spoke to the
Commussion about her situation

| have a kidney problem My breast also has a problem They do not do operations on
kidneysin Uganda [ | So, I normally go there [Mulagoj to get pain killers [ ]1can only
go to Kenya or abroad How do 1 go to Kenya? | do not have money for medicsne

Some of the displaced women narrated to the Commission how their love anes
passed away primarily for lack of access to early ar proper treatment or medication

My son fellill and | could not get any medical attention When the illness became intense,
he was referred to Kirysndogo The doctor told me that his condition was not bad and |
could go back the following day At that vme, my son had a headache At around 900
am, he was given medicine and told to sleep After someume, he lost his strength and
his eyes changed colour | asked the doctor why he was behaving that way and | was told
that he would be okay I called my husband and when he came, he found that he was
unconscious At that ime, my son could not speak At around 9 00 p m, he passed away **

Another woman told the Commissien the following sad story:

| ran away to this place with two children One was about 14 years old We struggled
with the doctors, thinking that the children had malaria | started to seek assistance
from my neighbours We took her to Buyale District Hospital When we reached there,
the child was diagnosed with all kinds of linesses She did not have malaria She had
yellow fever and other diseases We came back here and the child went to school When
we want back to hospital, the child was injected with quinine, which caused the girl
to become mentally challenged [ | After some time, my daughter started screaming,
complaining of headache When we arrived at the hospital, the same doctor injected her
with guinine The situation deteniorated and at 2 00 pm my daughter passed away **

A refugee woman, who contracted HIV after she was raped during the PEV and
subsequently abandoned by her husband after he learnt of the rape, described the
difficulties she faced in accessing anti-retroviral drugs in Uganda She explained
that she had to assume a Ugandan name in order to access anti-retroviral drugs in
Uganda’s public heaith facilities

329 TJRC/Hansardiwomen s Heanng/Kiryandongo/d Novembper 20110 11
330 TJRC/Hansard/Women s Heanng/Kiryandongo/1 Novernber 2011/p 8
339 TJRC.Hansard"Woemen s Heanng/Kiryandonga!1 November 2011/p 13
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I have been tested and | am positive, and the person who attacked me and his wife have
already died When my hushand heard about what happened, he left me; he rejected me
completely He was asked "What are you going to do”’ and then he rejected me After
being separated from my husband, | have been single, | did not have a child or anyone ta
help me Everything that happens 1o me here, all the medicine that t am using, they keep
saying that this medicine 1s for the Ugandan Government and for the Ugandan people
When | go to hospital, they force me to use a Ugandan name so that | can get help in
terms of treatment My God 1s helping me speak because | am always coughing, | cough
all the ime  To get a referral to go to a hospital where yau can get tested 1s hard | am
suffering in silence We do not have help 1 do not have medicine and | cannot go to the
shop to buy this medicine Sometimes | do not have money to go to hospizal in a certain
week, and then | have to wait for the next month to go for medicine

The Commission also learnt that althcugh the Office of the United Nations High
Commissioner for Refugees provides food rations to the refugees, the amount 15
too Iittle to satisfy the needs of many households in Kiryandongo A witness posed
the question ‘the food from the United Nations 1s 15 kilograms and at times 1t 1s 12
kilograms What can you do with that . 7" While In Mulanda, hunger drove some
of the refugee children to hunting and eating rats and even snakes

The children ate rats and even snakes' If you bring snakes and rats here, they can eat
They say that they taste nice [ ] We have learnt a lot here as our children are eating rats
and, if you call them here, you will understand what they are going through They know
how to hunt for rats and 1t1s painfu! v

Moreover, because of poverty, some of the refugees were forced to sell the food
rations or the clothes they received in arder to pay for medical services

We are given 15 hilograms of graims per month That was what we sold to go ta hospital
I'have been travelling to Kampala for medication It gets to a time when you even sell
your clothes A Good Samaritan gives you a dress but you sell it, 5o that you can go for
medication 1t s really painful *

But in a number of households within the refugee camp, the food rations have
become a source of tension and even breakups of marriage Due to desperation,
many men in the camp have resorted to excessive drinking of alcohol In certain
cases, they have resorted to selling the food rations they receive so as to sustain
their drinking habit This has obwviously not augured well with their wives This
leads to divorce and other problems' i

TIRC/Hansard+in-Camera HeanngMWomen 'Kiryandongo/2 November 201p 2z
TIRCiHansardWomen 5 Hearing/¥iryandongo/1 November 2011/ 18-20
TJRC./Hansard\Women s Heanng iK.ryandonge’1 November 20 1.p 13
TJARC/HansardWomen s Hearing/Kiryandongo' November 2011/p 13-14
TJRC/Hansard'Pubhc Heanng/Kiryandengo/1 November 2011/p 12
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On the question of returning to Kenya, statistics availed to the Commission by
the Office of the UN High Commissioner for Refugees, showed that most of the
refugees, 60 per cent, were not willing to return. Only 26 per cent were willing to
return while 14 per cent were undecided.

Willing to Return

Willing to return 26%

Not Willing 60%

Many reasons were given for the overwhelming refusal to return to Kenya. After
their traumatic experience during the PEV, most of the refugees still fear for
their lives. They are afraid that having been rejected and forcefully evicted from
their original homes and farms, they would not be accepted back. Their fear was
particularly compounded by the fact that the next General Elections in Kenya were
to be conducted in less than a year, and for them, there was genuine reason to
believe it will be marred with violence.

When you mention Kenya, itis just like telling me to put my leg in burning charcoal [...]
As people who witnessed the incidents that happened, whenever you mention Kenya,
something pains us. | was sitting with my young daughter and told her:“Go and greet
the visitors” She told me: “These visitors have told us to go back to Kenya, where they
looted our property and burnt our houses. | will not go and greet them. If these guests
are going to Kenya, let us go to the other side of the hill.  am not going back to Kenya.
Kenya has made our father go away. Kenya made my sister die. Kenya made my brother
die. Kenya has made you mother not to even wash your clothes.””’

There were also those who were willing to return but were unsure as to whether
the Kenyan government would provide them with new farms where they could
build new homes and restart their lives:

We have not refused to go back because home is home, but we are praying that all those
responsible in resettling us should set aside funds to give us farms so that we can lead
a good life and also our children who witnessed violence that took place in 2007/2008
can try to forget and mind their future.”®

TJRC/Hansard/Women's Hearing/Kiryandongo/1 November 2011/p. 13 14
TJRC/Hansard/Women's Hearng/Kiryandongo/1 November 2011/p. 19
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314 The fear among the refugees that the government would not resettle them was
particularly reinforced when they noted that IDPs were neither being well taken
care of nor speedily resettled by the government This was one of the main reasons
why many of the refugees refused to return to Kenya when they were given the
option to do so while still at Mulanda

The then Mrnuster of State for Special Programmes pleaded with us to go back to Kenya
At that ime, we were getting reports that the Internally Displaced Persons (IDPs) 1n Kenya
were going hungry That is why we did not come hack to Kenya We stayed thera for 2
long time until we were brought here in Kiryandago We underwent many problems here

315 Moreover, therr fear was strengthened by the fact that while they were still in
Mulanda, the government had attempted to make them invisible by claiming that
they were no Kenyan refugees in Uganda

After a year’s stay here, we heard that the Government of Xenya denied ever having

refugees in Uganda They said thase in Uganda were husiness peaple This really pained
us but we had no option We vated for a Government that was not even recogrising us '™

316 Duning 1ts women's hearings, It also became ewvident that many women found
themselves in a dilemma as to whether they should return or not While some women
were willing to return, their husbands were not, As such, they could not return to
Kenya without straining or breaking their marnage

We are not happy here We are suffering If you can stay here for two or three days you
will see You Just see us well dressed and you may think we have good lives Our husbands
have turned against us Personally, my husband said, “Even If you register that you want
to go back 1o Kenya, [ will not go back” At the mement if | want to record a statement he
says, "Go and do not come back” Only the elders are standing by me, but | want to record
a statement because my country 15 my country My husband has turned against me and
even If we are together we are not one thing People do not have any hope and all the
burden lies on the women ©

317 Arefugee woman narrated how her family was ruptured and destroyed during the
PEV her husband disappeared never to be seen again, one of her daughters was
killed while another one was raped, and her four sons got lost amidst the mayhem
Here 15 the tale of how she was reunited with her children and the difermma that
followed as to whether she should return to Kenya or remain in Uganda

While at the camp, | heard people say that there were children whose photographs appeared
In newspapers, who were looking for their mothers On looking at the newspaper, | realised
that they were my two children That was when I went to the Red Cross Saciety office and
explained about the situation So the officer there told me that he would take me (o the
Kenya/Uganda border At the border, the vehicle stopped and we were taken to where the
children were { was told to stop at a particular pont and they called three women who

338 TJRC/Hansard"Women s Heanng Kiryandoge!1 November 2011/p 6
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went to bring my children. Before they could ask whom amongst the three of us was the
mother of the children, my children came to me crying. The photographers started taking
photos. | signed a document in the Children’s Office and | was given my children. That was
when | came back with them to Mulanda. The remaining two could not be traced. After two
months, | also heard an announcement that there were children who were in Kakamega at
an orphan school. We went to look for the other two. We found them at Kakamega. They
were taken to the police station in Malaba. The Red Cross tried to look for their parents but
they did not find them. That was when they were taken to the school for orphans.

On arrival at the school, people from Equity Bank told me that | would not be allowed to
take the children out of school. They told me to let them learn. They told me that they
would look for a place for me to settle, and that they would pay my rent and establish
another business for me. | refused. | told them: | have left my other children in Uganda. If |
stay here, what will happen to those children who are in Uganda?" They tried to persuade
me but | refused because the other two children were at Mulanda. That was when they
gave me transport to come back to Mulanda. When | came back to Mulanda, | found that
one of the children had been injured on the head while the other one had been injured
on the leg.**!

318. Generally, it is worth mentioning that the general feeling among the Kenyan
refugees in Uganda is that of a people who have been neglected and abandoned
by their government.

341 TJRC/Hansard/In-Camera Heanng/Women/Kiryandongo/2 November 2011/p. 11.
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The life of a Kenyan woman refugee in Uganda

(TJRC/Hansard/Women's Hearing/Ktryandongo/1 November 2011/p. 10-12)

My name 15 Anna Muthoni Mburu | come from Murmias That 1s where | was a business lady |
used to buy commodities from Kampala and bring them to Kenya Two weeks before the election
date, some polincians came They were from the ODM party They said that they did not wanl
people calted "Kikuyu” here They said that Kikuyu were used to having big shops and big jobs,
whereas the locals just cycle boda boda They said that we should either start cycling bodo bodo
or we go back to Cthaya On the day of the election, we voted and on 30th December, 2007 after
(t was announced that Kibaki had won the presidential election, violence broke out They started
burring our houses and stealing our things On 28th December, 2007 we went to the police
statien and recorded a statement We told them what had happened to us The palice officers told
us that we should contribute Ksh 500 each and then they would give us security We did not have
an alternative Sc, we paid them They said that they were going to protect us Truly, that might
of Fniday we slept well On Saturday, we also slept well On Sunday, when it was annaunced that
Kibaki had won, things became worse The police officers could nat help us anymare Sc, pecple
came and started destroying our houses They were burning and destroying things | was just
there in Mumias | was in a centre called Nabongo They came and started destroying everything
In the houses, and taking away our things We ran to the police station where we had slept

In the morning, I told my husband "It 1s better that we go home” because we did not have
even blankets | wanted to go back and find out whether they had left behind anything, so
that we could cover our children and ourselves When | went back, | found people in our hause
destroying things They asked what | had to get fram the house They said that the things were
theirs, and that we had been pretending that they were our things They said “Kibaki has been
gwing you things but you now see that these are our things” | begged them to help me by
allowing me to carry even a few of my cfothes | told them that | wanted to take with me at least
a sufunato go and cook some food One of them allowed me to take a few clothes | left the rest
of the items with them On my way back, | came across a group of people This group was not
very forgiving They started beating me up | fell down One hit me with a store an my back
They took everything  had taken from my house and started beating me up | left the scene and
went to the police station There was no doctar there The people who were patients at St Mary’s
Mumias Hospital were not there | was in pain for two weeks | did not have hope untl the day|
left to go to Nakuru Show Ground

At Nakuru Show Ground, | was given some medicine for a few days but they were not
successfulin healing me One day, my sister told me that they were in Mulanda She told me that
I should go there and see f things were going to be better for me There were white people there
who were treating people So, | decided to go there | left my husband at Nakuru Show Ground
From the showground, my husband tried to go hack home, in Kikuyu land Back in Kikuyu fand,
our brothers had joined the Mungtk: group Failure to join the group would have meant my
husband being killed by the group so, he followed me to Mulanda | continued getting treatment
from the hospital in Mulanda until the day we came to Kiryadongo | was taken to Hoima, where
t'was admitted for a month After that, [ was taken to ancther hospital called “Mulago’, which
Is a national hospital in Uganda [ have been getting treatment from there for the years | have
been here

MR
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| would hke to say that | have not received any effective treatment | am sull not doing
well | am still not healed yet The doclors said that I have problems with my bones, that there
are bones which are dislecated They said that | need to go to theatre So, they only give me
medicine They told me that | should never bend, and that | should not carry anything | have
been given bed rest They said that this operauion 15 going to be risky, if 1t 1s done at Mulago
because they do not have a doctor who specialises in bones They advised "It would be better
if you had gone back to Nairobr, but now you are in Uganda Going back home 15 hard”

5o, | have just been staying like that, and just taking medicine They have been trying
to do physiotherapy The docter has already sa:d that physiotherapy cannot heal my bones,
| need to undergo an operation | have two children My last born 1s seven-and-a-half years
This situation has made 1t impossible for me to have another child The doctor has also said
that 1t would be niskier for me to have a pregnancy My children are stulf small The small one
always asks "Why did you agree to vote for Kibaki? Until when are we going to suffer? Mum,
you should not have voted for Kibaki“ He even wonders why we cannot "buy” another child |
am so hurt because | do not want to stay with two chuldren | would like ta have another baby
All this s happening because of an election yet | have not benefitied in any way | voted just
like any other Kenyan

| do not have much to say but only 10 ask if there 15 a way you can help me, in terms of
treatment | will be happier Last week, | saw a doctor who referred me 1o Mulago but | sull do not
have transport to go to Mulago to get medicine 50, | would like tc plead with you, if you can help
me, so that | get treatment

Secondly, | would like to speak on behalf of my children My young child keeps saying that |
am suffering because of voting 1t seems that children are confused in away As much as | cannot
explain why voting makes him not to get a brother or sister, | understand that he 1s suffering
He says “You voted We do not eal. We do not sleep”| do not know what you are going 10 do as
a Commussion, so that we can help these children Children aged three years and above were
there when these things happened What can we do to heal them? How can we heal their bedies
and souls?

time of submussion of this Report, the Act had entered inte force

In December 2012, the President assented to the Prevention, Protection and
Asststance to Internally Displaced and Affected Commumities Act (Act No 56 of
2012). The Act makes provisions for state assistance to IDPs The Actincorporates
into Kenyan law the provisions of the UN IDP Guiding Principles and those of
the 1CGLR Protocol on IDPS It establishes a National Coordination Commtttee
on Internally Displaced Persons which shall be the ‘official imparual and
humanitarian fund body liaising between the Government Departments, the
United Nations, non State actors, the Secretariat of the International Conference
of the Great Lakes Region, and where appropriate the African Union’ As at the



Women and Peacemaking

320.

323,

322.

Although women are disproportionately affected by conflicts, and are always cast
as victims, they can and often play an important role in efforts aimed at cessation
of conflicts and reconstruction of affected societies. During the First World War, for
example, around 1 200 women from warring and neutral countries came together
to protest the conflict.**? Across the world, women have always drawn upon their
moral authority as mothers, wives and daughters to call for an end to conflict.** For
the larger part, however, women'’s participation in peacemaking has been limited
to informal processes such as protests. Formal peace processes has often excluded
women,

As such, the role of women in peace processes has lately received specific attention
at the international and regional levels. In October 2000, the UN Security Council
adopted Resolution 1325 on Women, Peace and Security,”* which called for
enhanced inclusion by member states of women in peacemaking and generally
in processes that entail the prevention, management and resolution of conflicts.
Since the adoption of Resolution 1325, the world has witnessed relative increase
of women’s participation in conflict mediations and other peace processes.’* A
number of countries, such as Liberia, have in place a national action plan for the
implementation of Resolution 1325,

At the African regional level, the African Women’s Protocol provides for women'’s
right to peace. In particular, article 10 of the Protocol provides that:

1. Women have the right to a peaceful existence and the right to participate in
the promotion and maintenance of peace.

2. States Parties shall take all appropriate measures to ensure the increased
participation of women:

a) inprogrammes of education for peace and a culture of peace;

b) in the structures and processes for conflict prevention, management
and resolution at local, national, regional, continental and international
levels;

342 United Nations Women. peace and secunty Study submitted by the Secretary General pursuant to Secunty Council

resolution 1325(2000) (2002) 53

343 As above,

344 S/Res/1325 (2000), Adopted by the Security Council at its 4213th meeting. on 31 October2000.

345 C Bell & C O'Rouke 'Peace agreements or pieces of paper? The impact of UNSC Resolution 1325 on peace processes
and their agreements’ (2010) 59 International Comparative Law Quarterfy 941,

346 R Ceasar et al ‘Implementing Resolution 1325 in Liberia’ Reflections on women's associations (2010).
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¢) in the local, national, regional, continental and international decision
making structures to ensure physical, psychological, social and legal
protection of asylum seekers, refugees, returnees and displaced persons,
in particular women,

d) inalllevels of the structures established for the management of camps
and settlements for asylum seekers, refugees, returnees and displaced
persons, in particular, women,

e) n all aspects of planning, formulation and implementatcn of post-
conflict reconstruction and rehabilitation

3 StatesPartiesshall take the necessary measurestoreduce military expenditure
significantly in faveur of spending on social development in general, and the
promotion of women in particular

Simularly, in the AU Solemn Declaration on Gender Equality in Africa (2004), African
states agreed to ‘ensure the full and effective partic:pation and representation of
women in peace process including the prevention, resolution, management of
conflicts and post-conflict reconstruction in Africa as stipulated in UN Resolution 1325
(2000} and 1o also appoint women as Special Envoys and Special Representatives of
the African Union’

In Kenya, women have traditionally played an important role in both formal and
informal peace processes Their role in this regard 1s well documented in a study
commissioned by the United Nations Development Programme and published in
2000 The study chronicled the efforts of individual women to bring peace in
therr communities. Among the women whose work 1s prefiled in the study are
Dekha Ibrabim {who was, until her death in July 2011, a pillar of peace in Wayir
and the larger North Eastern region}, Tecla Namachan)ja (vice-chairperson of the
present Commussion), and Rose Barmasar (who was, until her death 1n October
1999, a ‘Northern Rift Valley pillar of peace’). Dekha Ibrahim and Rose Barmasai
met their death in similar arcumstances Dekha Ibrahim died after sustaining
Injunies in a road accident as she was travelling to Ganssa for a peace conference
Rose Barmasai similarly dred in a road acaident immediately after participating in a
peace-building activity

Most recently, women were involved at three distunct levels n the KNDR process
duning which the agreement to establish this Commussion - TIRC Agreement -
was negotiated and agreed upon Firstly, the mediation panel was composed
of three eminent African personalities, one of whom was Graga Machel, former

347 M Juma Unseming .omen as piats of peace Peace buwiding in communities fractured by confichin Kenya (2000)
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Mozambican Minister and First Lady. She was instrumental in ensuring that
women’s issues were taken into account during the negotiations. According to an
analyst,'her level of seniority and long history around women's issues meant that
she possessed the skills necessary to identify specific issues of importance’**
More importantly, it is asserted that'her seniority and stature meant that she was
able to push these issues and speak out in a way that few other women would be
able to’**?

Secondly, women were involved in the actual negotiations of the KNDR Agreements.
Each party to the negotiation nominated one woman representative to be part of
their respective negotiation teams. Martha Karua represented the Party of National
Unity (PNU) while Sally Kosgey represented the Orange Democratic Movement
(ODM). However, these two female representatives did not necessarily advance
women’s issues during the negotiations. Although they were strong negotiators,
they had not been specifically tasked to focus on women's issues. Indeed, their hard
line positions on certain issues sometimes brought the negotiations to a deadlock.*°

Thirdly, women activists from diverse CSOs lobbied and advocated for the inclusion of
women’sissues in the KNDR Agreements. On 24 January 2008, aWomen's Consultative
Meeting on the Kenyan Crisis was held in Nairobi. The outcome of this meeting was a
memorandum which was later submitted to the mediation panel on 25 January 2008
by a committee of 12 women representing the various CSOs. The memorandum, titled
"Women'’s Memorandum to the Mediation Team, outlined the gender dimensions of
the 2007/2008 PEV and made specific recommendations intended to respond to
and redress the situation of women and girls. As such, it is acknowledged that the
participation of women activists and their respective organisations was ‘critically
important in shaping Agenda Four' of the KNDR process.’*’

In'its hearings across the country, the Commission met scores of women who were
involved in peace processes both within and outside their communities in diverse
ways. Their stories were always inspiring. Despite their dire situation, women narrated
stories of everyday heroism and optimism. Many of the women who attended the
Commission's hearings are members of local self-help groups that draw membership
from different ethnic backgrounds and political affiliations. They come together to
seek solutions to common problems. The stories the Commission heard are stories
of a people who are willing to chart the way forward despite their ethnic differences
and the injustices that they have suffered in the past.

348 M McGhie & E Wamai Beyond the numbers: Women's participation in the Kenya National Dialegue and Reconciliation
(2011) 17.

349 As above

350 McGhie & Wamai (n 349 above) 18.

351 McGhie & Wamai (n 349 above) 17

v THREE

143



329

330

N

THHS!

During 1ts Thematic Hearing on Women's Rights, Rukia Subow, gave an account
of peace processes around the country She spoke about traditional and symbolic
ways of fostering peace.

| have experienced women coming together, cooking together and eating together | have
seen a war stopped in northern Kenya between a tribe in Ethiopia called lrje and Pokots
The women sat together and decided that those breastfeeding women will exchange therr
children and breastfeed the child of the other tribe The men were surprised Traditionally,
if you breastfed a child, that child belongs to you and you cannot do anything w

She also gave accounts of how women pioneered the reintegration of those who
had been forcefully evicted from their communities

i know of a worman in Kapsabet whose house was burnt because she 15 Kikuyu marred to
a Kalenjin She lost everything and she had never gone back to her home for many years
She had lived there for over 50 years She is assimilated and she looks like Kalenjin so her
house was burnt Later, other women surrounding that community saved this woman in
their homes and after a few months, they built a better house for the woman The men
came together with the women and they buslt a house for her and that 15 a good gesture
from the other communities | know of women in a place called Kipkehon where there was
a big camp of IDPs comprising of Kakenin, Kisu and Kikuyu Thatis the first campin Kenya to
disperse because they sat together as the three communities and asked themselves what
they had done They came to realise that they were wrong to kill their neighbours who they
have lived with for 20 or 30 years Those same communities bult houses for themselves.
They were given money by donors to build homes and all the three communities built
the houses together Sa the Kipkehon Camp dispersed six months after the post-election
violence That 1s what we reaily needed in other camps but that never happened '’

The Commussion also heard personal accounts of women who had been accepted
back into their communities through the action of therr fellow women. Prior to the
PEV, Teresia Wambui ran a hotel in Busia, where she had resided since 1992 At the
height of the PEV, both her house and hotel were looted and burnt down The goats
she owned were brutally slaughtered and the meat shared among the attackers She
fled across the border to Uganda for safety When she returned to Busia after the
cessation of the violence, she was embraced back by women with whom she had
hved for close to two decades
[ came back home, they braught me food and many things to eat and we prayed | could
see that they would not have loved such a thing | saw that they cried with me and said
that they had been asking, ‘Where were you?' Sc | realised women are peaple of peace
and they can bring peace Thatis why | was saying that because | did not see one single
man come to me 1o talk to me or te my husband or even to talk to my children but

women came and they brought us food and prayers They continued many times untl
the fear went away and then we started minghng ™

352 TJRC/Hansard&/Thematc Hearing on Women/Nawobu8 February 2012/p 12
353 TJRC/Hansard Thematc Hearing on Women/Nairobi:8 February 2012/p 12
354 TJRC/Hansard/Women s Heanng/Busia/d July 2011/p 25
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In Naivasha, the Commission heard the inspinng story of Tawakal Women Support
Centre During the PEV, the Centre took into i1s care children from diverse ethnic
groups and offered them support until they could be reumited with their parents
The Centre remains a home for many victims of the PEV

We have a group called Tawakal Women Support Centre here in Naivasha and we have 50
children from every tribe here in Naivasha We have the Luo, Kamba, Somali and Borana
Every tribe 15 represented in our group, most of whom ware victims of the post-election
violence We are not rich but we do the table banking and 1ssue small loans so that we can
help these children At the moment, seven children are in secondary school and the others
are sullin primary school We are trying our level best to give them lunch Every child lives
with the grandmother because they are orphans who do not have parents Out of our
good hearts, we are assisting them During the post-election violence, we taok two Luo
children who had gone astray and we have integrated them i our group We have given
them food and shelter We lived with them for four months until we got therr families who
had gone to Kisumu  We stayed with the children and bought them clothes and taok
them to hospital until we found their parents after four months We are many women from
different tribes in our group and every day we preach peace and security because we have
been together for nine years

In the Mt Elgon region, women were involved in searching for and burying bodies
of people who had been killed by members of SLDF Milcah Kemer who was
involved in the exercise narrated her fulfilling yet traumatic experience

There was a time Commissioner Namachanja visited the area We came We were
invelved 1n bringing peace between the Soy and Nderobo communities What we
went through was difficult We were chased away, together with Commissioner
Namachanja, by the Ndorobe What | saw was ternible | was amongst the people who
should have died then Se, | decided that since | had survived, | should participate in
efforts to bring peace AfterTecla left, we formed a group of people 1o exhume bodies
and identify their families { was the chair of the body exhuming group There were
bodies whose families we could not identify We managed ta identify some bodies
based on their faces and teeth There was a man who was involved It was the women
who were exhuming the bodies We would ask some members of the Janjaweed and
others "Where did you bury him?" They would then show us a pit latrine They would
tell us that the other one was in such and such a hole We called the media We used
one person who locked mentally disturbed to exhume the bodies for us We then
collected the banes, put them into sacks, and took them to the police We exhumed
about 17 bodies During this exercise, | found the body of one student of Bungoma
High School, who was in Form Three, and | suffered a strake on one sicde of my body |
said “We, women, are heavily affected on behalf of our children” Our children were the
ones who were used to slaughter other people and go to the forest 1t was our children
who were slaughtered It was us who buried the bodies In the Sabaot community, a
woman Is not supposed to dig a grave or bury the dead, but this time round, women
did the job because we could not leave the bodies unburied Otherwise, they would

R
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have been eaten by dogs and foxes So, we took it upon ourselves 1o bury the dead
when one of us saw someone who had been slaughtered, she would call two or three
women We would dig a shallow grave, wrap the body n a blanket, drag it into the
grave and cover it with soil *#*

334 Commissioner Tecla Namachanja who participated in the exercise recalls her
experence too

Argund 2008 when the conflict was continuing | could not sit in my comfart zone in
Nairobr | travelled and came to this area | went to a small church at Toyandet | came
10 create awareness about trauma healing What we expertenced was very traumatic
and we wanted to heal | had prepared my flip charts Day One, | was going to teach
this Day Two, | was going to teach this But when 1 arnved, for three days we cred
together as women | could not teach Then | realised that the route between the Soy
Community and the Ndorobo Community was closed Nobody was travelling there |
encouraged my fellow women 1 told them we were going to Chebyuk Nebody was
going te touch us since we, as women, do not own land If we are fighung over land
nobody was going to touch us We went there The road was very bushy You could
not pass We reached there with & group of 5oy women Again, for three days and
nights, we cried with women from the Ndorobo Community They told me that the
bodies of some of ther loved ones were in pit latrines and boreholes | encouraged
them and told them that most of our youths by then were stll in cells 1 told them if
we spearhead the youth to go and idenufy these bodies, they will be repnimanded
But for us women, nobody will touch us | formed a committee of the Soy wemen
and representatives of the Ndorobo Community The exhumation of the bodies was
spearheaded by these women ':*

335  But it 15 not always the case that women support peace nitiatives On the
contrary, women may be involved in planning and executing violence They may
also be silent endorsers of the conflict As a female witness observed in Kitale

When our elders planned to go and kill somebody and burn people’s houses, where do
they plan all that? They plan in our houses and we are the ones who cook focd for them
and the man comes out of that house and goes 1¢ parucipate in clashes Why are we, as
women nat convincng our men to stop the conflicts and killings so that we can live In
peace? It seems that as women, we support our men

336 Dunng the Mt Elgon conflict, some women were involved in performing chores
for members for SLDF For instance a woman told the Commussion that her role
inctuded cooking for SLDF members

355 TJRC/Hansarg/Women s Hearng/Bungomarsd July 2011p 29-30

356 TJRC/Hansardswomen s Heanng'Women s Hearng/Kapsokwony 24 May 2011/p 34
357 T4RC/Hansard/Women s Heanng/Kutale/22 October 2011:p 13



Women and State Repression
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This report has demonstrated elsewhere that during the Commission’s mandate
period, the state invariably responded to dissent, opposition or security threat
through repressive and authoritarian means. Amongst the means resorted to by
the state to achieve its aims include unlawful killings (extra-judicial killings, political
assassinations, and massacres), and unlawful detention, torture and ill-treatment. It
has also been shown that men were the predominant victims of these repressive
tactics. While this is the case, women were both primary and secondary victims of
these violations and generally of state repression.

As primary victims, scores of women, especially politicians, academics or human
rights activists, were targets of state violence both during Kenyatta's and Moi's
administrations. A number of female members of parliament who were vocal in
their opposition to repressive rule would be subjected to trumped-up charges,
detained, or even tortured. In February 1976, for instance, Philomena Chelagat
Mutai, one of the pioneer female members of parliament and part of the famous
'six bearded sisters,*** was arrested and arraigned in court on a politically motivated
charge of inciting some of her constituents to destroy property on a private farm
in her home district Uasin Gishu. This charge came after she made a series of vocal
pronouncements in parliament regarding several issues including the violation
of the provisions of the National Assembly (Powers and Privileges) Act, and the
murder Josiah Mwangi Kariuki (popularly remembered as JM Kariuki). Despite the
fact that the charge had been brought under a provision of the Penal Code that
applied during an emergency period, she was convicted and sentenced to two and
a half years imprisonment. She therefore lost her parliamentary seat.

After serving the prison term, Chelagat Mutai was re-elected to parliament but she
was soon arraigned in court again, with other opposition members of parliament,
on politically motivated charge of making false mileage claims to the Clerk of the
National Assembly. She was released on bail whereupon she escaped to exile in
Tanzania where she was granted political asylum.

Another pioneer female member of parliament, Phoebe Asiyo, was subjected
inhuman and ill-treatment by state officials for being suspected of having association
with the Mwakenya movement. One night, she was arrested by police officers
from her house and taken to the office of the Provincial Commissioner where she

358 The term ‘seven bearded sisters’ referred to a group of politicians whose fiery debates in parliament kept the government
on its toes. The six were: Onyango Midika (MP. Nyando Constituency), Koigi Wamwere (MP, Nakuru North), James Orengo
(MP. Ugenya), George Anyona (MP, Kitutu East). Chibule wa Tsuma (MP. Kaloleni) and Mashengu wa Mwachofi (MP
Wundanyi).
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was humihiated and mistreated by the Provincial Commussioner Speaking to the
Commuission in Kisumu, she recalled that ill-fated night

One day at 3 00 am in the morning in my house, the police came te my home | was the
member of parliament for Karachuonyo They told me to get oul They were brought to
Kisumu | was in my pajamas and house coat They said "Come to the siting room, we
want 1o talk " They chose a day when my husband was not home | was taken to the PC’s
office The PC was drunk even at that ume of the night He could hardly raise his head but
when he did he asked me "Are you the woman who wants to get nd of the government
of Kenya? | did not respond because | was not a Mwakenya 1 did not know about the
activities of Mwakenya and God knows this is the truth | had a very hard time | could not
come out of the PC’s office because | was naked, | did not have clothes There were no
mobile phones those days | did not have my car and my driver was hot there 50 | was
forced to waik on my slippers 1o Jubilee Market The humiliation and indignation was too
much | know that whatever these people who have died went through must have been
ternble | was only there for one night and 1t was bad | was so dehumanised and did not
even want Lo lock up 1o my people as their member of parliament "

As part of its crackdown on Mwakenya movement, state security and intelligence
officers (mainly from the Directorate of Inteligence/Special Branch) routinely
subjected relatives of suspected members of Mwakenya to unthinkable atrocities
Kangethe Muigai, a vicum of torture, recollected how his mother was beaten up by
Special Branch officials

Honourable Commussioners, as this was happening, there was a repression that was
taking place and 1t was completely unknown to us, the harassment of our families back
home | was made to understand later when we came out of prison that my home in
Kabete - this was narrated to me by my mother - her home was converted to something
worse than a grave Nobody would ever dare enter that home This was because the
police were looking for my three other brothers, luckily ane of the brothers gat a
scholarship and went to another country But the other two were around either in Kenya
or Tanzania The police wanted to arrest them and in the process they were harassing
our parents and relatives My mother narrated to me how the police came to her and
told her to produce her sons They did not mention Kang'ethe, but they said “Tuko na
Kangethe” They wanted the other two They started beating her up She told me that
bafore, she had never been slapped by a strong able bedied man with full force 1asked
her how many slaps she suffered, she told me that she could nct remember, but they
were from six upwards So they beat her in front of her daughter There was one of our
sisters who was left at home and they were beating our mother while she was watching
Finally when she could not preduce her sors, she was arrested and raken to Muthaiga
Police Station and locked there Honourable Commissioners, being beaten and taken to
a cell was the worst form of torture for a lady of 77 years **

359 TLRC hansard Public Heaning'Kisumu "4 July 2017 p 27-28

360 TJRC/Hansard/Themalic Heanng on TorureiNairobr 28 February 2012ip 8
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Similarly, Veronica Wambui Nduthu was tortured and detained together with the
husband primarily because their son, who was later killed most probably by state
agents, was suspected to be a member of Mwakenya

The police were cansistently at our home at rught or even at around 200 am They
would even come and check under the bed and keep asking where ha was We were
harassed and even our neighbours did not want us because they had been told that we
were bad people We were left as loners and we continued staying like that [ | They
arresled us and took us to Kericho with my hushand We spent the might in the cells and
in the morming they took my husband to court At that time the former President Mol
had a meeting in Nakuru We were released and transported back home We thought
they were taking us to President Mai and started wondering if they were going to kil us
By then my children were left crying In Nakuru, we were detained again at the Central
Police Station where we spent the might In the morning they cailed us and started
Interragating us with a lot of harassment, torture and beating They kept asking us "Why
did you give birth te this son? What kind of a son 1s this? We told them 1t was okay
because 1t 1s God who blessed us with the son They locked us in for about two weeks
They went lor his brothers and his friend There was a lot of torture and they were not
feeding us They kept telling us that we were going to produce our son ¥’

Many other women relatives of Mwakenya suspects would be detained and tortured
during those repressive years " Another disturbing story was narrated by Wilson
Awuor Ang'onga whose wife was pregnant at the time when he was detained and
tortured by Special Branch officers One evening they abducted Angonga’s wife
and took her to a freshly covered grave where they showed her the clothes of the
husband, in effect making her believe he was dead This traumatic experience would
contributed to the miscarriage that she later suffered and the stramed relationship
she had with the husband when he was released from detention:

What was very unfortunate was that duning the time | was in jail my wife was at home She
was pregnant Special Branch officers in Kisumu used to come for her duning the might
drive her 1o unknown destinatior and later bring her back to the house and tell her not
to inform my parents That happened for about five times On the fifth day, she was taken
to some places in Western Kenya, where man-made graves were One of them had my
clothes, which | had when | was jailed One of the officers asked where her husband was,
if she knew those clothes When | went back home, | found that some nituals had already
been performed because she had reported that | was dead The family did not hnow that |
was released It was a problem When | went home, | decided to stay in my mather’s house
for two days | did not go to my house My mum was very welcoming but my wife was
very negative To her, it was like she was seeing a ghast So, my mother talked to me at
length and explained all that had happened She told me that she would take me to sgme
herbalist for dleansing before | rejoin the family | accepted because | was not a difficult

367 TJRC.Hansard/Thematic Hearing on Torure!Na robiiZ8 February 2012 p 33
32 See eg TJRC/Hansard/In-Camera Heanng/7 March 2042/p 24
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person We went 10 a certain herbalist, who gave us some medicine for use in my house |
did that under the instructuons of my mother 2

The wife would pass away not long after Ang'onga was released from prison

Due to the long time of 1salation, | was a very quiet man with my wife This disturbed my
wife and later on she muscarned 1told her to accept the situation and we buned the baby
So, my wife developed a sickness As | had left the prison alone, | never wanted to discuss
things about pnisons People feared me in the community Most of the time, | was justin
our home My wife used to cry from time to ume because she realised that Iife was going
to be very difficult since | did not have any employment | kept reassuring her that life
would be normal but it did not work On 15th February, 1996 my wife passed on ™

Many more women were killed, tortured, raped and subjected to a variety gross
violation of human rights during what the state commonly referred to as secunty
operations However, the vast majority of women were secondary victims of
state repression Many women were widowed after thesr husbands were killed in
secunty operations or died in police custody after undergoing torture, Some were
subsequently thrown into destitution since husbands are the main breadwinners
In many households in Kenya Those whose husbands or sons were detained faced
similar fate. For instance, Mercy Njoki Kariuki's husband was arrested and later
convicted of being a member of Mwakenya Not long after his conviction, he died
in custody She described 1o the Commussion the difficult Iife she had to endure
following the death of her husband

I have suffered a lot This is because | was not in employment and so | was dependent
on my husband | was left with the children when they were very young | was not able
to educate them well |took one to school, but | could not sustain that for lack of funds
| also have medical problems **

The husband of Joan Kabaselleh was equally arrested, tortured and later impnsoned
for being a Mwakenya member The terture and impnisonment of her husband
psychologically affected her for decades During her husband’s incarceration she
not only experienced societal stigma but she was faced with the economic burden
of educating her children using her meagre salary

As a crvil servant getting less than Ksh 10,000 a month that s what took us through and
paid school fees for our children including paying rent This was not easy My father
decided to take one of the beys to go to the rural area sc that we had few of them with
us So, we remamned like that toiling and someumes later, we could have few friends

363 TJRC -hansard/Thematc Hearing on Torlure/Nairoby7 March 2012/22-23

364 TJRC/Hansard/Thematic Heanng on Torture/Nairoby7 March 2012/p 23
365 TJRC'Hansarg/Public Heanng/Nairobir20 February 2012/p 4



Chapter THREE

coming in to see us and a few relatives. People feared that if they were connected with
peoplearrested in connection with Mwakenya, it was easy for them to also be arrested.’*

347. More testimonies and discussion on how women experienced and were affected
by state repression are contained in Volume Il of this report. But women were not
just victims of state repression; some of them were active agents of the repressive
regime, Many male victims of detention and torture indicated that those who
tortured them included women. In most cases, they would be required to strip
naked before the presence of the female Special Branch officials.’®

Conclusion

348. Kenyan women have suffered unspeakable and terrible atrocities, and in the
majority of cases, it has been for no other reason than that they are of the female
gender. This Chapter has documented these atrocities not only for historical
purposes, but also as a bold statement to political leaders and policy makers that
achieving a just and fair Kenya partly depends on the initiatives they will take to
heal the soul of the Kenyan woman.

349.  As at now, the vast majority of women feel abandoned by the state. In its hearings,
many women indicated that the Commission was the first public entity to lend an
ear to their cries. Some were under the impression that the Commission would
immediately redress their situation. The testimony of a woman who spoke to the
Commission in Narok is reflective of the general cries of women across the entire
land:

Truly speaking, since that day to date, there is nobody who has come to find out how
we are doing. Nobody has given us even a single tin of maize. We heard that people
were being given blankets. Nobody has ever come to give us blankets or even a cup for
drinking water. We have just stayed like that. We have just been praying to God.*

350. Although in recent years many reforms have taken place to ensure women'’s
empowerment, much more still need to be done for these reforms to make
substantive and real contribution in their lives of women. There is need for special
attention to the most vulnerable among women: women in rural and slum areas,
internally displaced and refugee women, women with disabilities, women living
with HIV/Aids and women belonging to minority and indigenous groups.

366 TJRC/Hansard/Thematic Hearing on Torture/Nairobi/7 March 2012/p. 14
367 See e.g. TIRC/Hansard/In-Camera Hearing/7 March 2012/p. 21,
368 TJRC/HansardMomen's Hearing/Narok/30 September 2011/p. 17.
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Appendix 1

Women’s Memorandum to the Mediation Team

Your Excellency Kofi Annan
Your Excellency Graga Mache!
Your Excellency Benjamin Mkapa

We thank Your Excellencies for the opportunity to address this forum We make this presentation
on behalf of Kenyan wamen who have been meeting In Nairobi over the last two weeks Action Aid
International, Vital Voices, UNIFEM, Nairobi Peace Iniiative and Urgent Action Fund-Africa have facilitated
the consultations A committee of 11 women present here, represents the larger group

Kenyan women assert therr nights as ctizens of this country to parucipate in all political processes and
Iniwatives that seek to And solutions to the cnsis that currently that our beloved motherland faces
we are mindful of our special responsibiliies 1n all the spheres of nation buillding in¢luding truth &
Justice seeking, peace bullding and reconailiaton We embrace all our diversities as we collectively seek
solutions We acknowledge that in the resolution of the current conflict, there has to be ‘give and 1ake’
from both sides of the political divide We assert that as citizens we must take responsibility for resolving
and transforming the conflict and the inclusion and partcpauoen of cvic groups, including women’s
groups at the commuruty level s tritical to the success of efforts to resolve the conflict

The important role of womens parucipation in the prevention and resolution of canflicts s reaffirmed in
The Constitutive Act of the African Union, The AU's Solemn Declaraticn on Gender Equality, The Protocol to
the African Charter on the Rights of women in Africa, The African Charter on the Rights and Wellare of the
Child, and by Umited Nations Secunty Council Resolution 1325 The resolution stresses the importance of
women’s equal participation and involvement in all efforts for the maintenance and promotion of peace
and security, and the need to increase their role in decision -making with regard to conflict prevenuon

The UN Resolution 1325 further calls an all actors involved, when negotiating and implementing peace
agreements, tc adopt a gender perspective, including, inter aha

a)  The special needs of women and grirls duning repatnztion and resettlement and for
rehabibitation, rentegration and post conflict reconstruction

b Measuresrharsupporllocalwomen'speacemmatlvesand|nd|gen0u5processesforconﬂml
resolution, and that involve women in all of the implementation mechanisms of the peace
process

¢)  Measures that ensure the protection of and respect for human nghts of women and guls,
particularty as they relate 1o the consutution, the electoral system, the police and the judiciary,

All these instruments recogruse the centrality of women to the development of democracy and
democratic instututions and the importance of their participation at every level, and in every process
Women are central actors and nght holders in any precess that addresses sustainable development,
secunty and human rights Durnng this cnsis, Kenyan women have been at the forefront in commuaity
peace bullding and mediation efforts in the North Rift and other areas



Is there a conflict? What are The Facts?

A political cnisis has engulfed the country following the announcement of presidential results on
Cecember 30. 2007 There are allegations of a flawed tallying process by the electoral commuission |
hence the dispute as to who the actual winner of the presidential vote was As a consequence, violent
conflict broke outin many parts of Kenya from December 30, 2008 and conunues to ths day This conflict
1s expressed in the following ways

1 Spontaneous and organised demonstrations aganst the ECK and the government

2 Killings that have so far claimed the lives of over 700 Kenyans These killings are by a! extra judicial
executions by the police of targeted communities and demaonstrators by Militin executions,
terture and muunlations of avilians targeted at particular ethnic communities (these include forced
arcumasions & castrations) and ¢) by ordinary citizens

3 Criminal conduct by citizens looting, burning and destruction of private and public praperty
4 In¢reased sexual violence against women and children
5 Suspension of constitutional freedoms including the freedom of conscience, assembly and worship

6  Violation on the nghts of the media and nght to information by a ban on media broadcasting of live
events

7 Ethnic and politically instigated evictions of populations of certain communities from therr
properties resulting in large numbers of internally displaced Kenyans ( approximately 260,000)

8  Ethnically instigated employment displacement of workers in certain regions (tea peckers in
Kericho) and eviction rental properties

This situation has resulted in

* A breakdown in the rule of law and a lack of confidence i insututions of law and order
Breakdown of social relanionships and trust among Kenyan Communities and an exacerbation
of existing ethnic tensions

*  Human insecunty (including food insecunty)

* Continued systematic and widespread violation of human rights and a lack of respect for the
sanctity of life

* Proliferation of propaganda by all parties including the state and an increase in hate media on
all media (FM stations -in particular vernacular FM statbions, print, electranic and new media
-text messaging, email, internet) that demanises particular communities

What are the gender dimensions of the conflict?

Institutionalised discrimination against women even before the current violence broke out has informed
the expression cn gender-based violence Discriminatary laws sanction marginalisatron and exclusion of
women Despite a 2006 presidential decree for a 30% inclusion of women in public institutions, there is
na constitutional pravision or law providing for afirmative action

Rapes and sexual violence on women and children has reportedly increased Statistics from the Narob
Women's Hospital show a steep increase in admission and treatment for rape Majority of the new
cases since January 1 2008 are of victims of gang rapes Increased expasure to HIV/Aids and sexually
transmitted diseases

High levels of poverty and landlessness affect women dispreportionately

-
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Humanitanian Relief Aid

The majority of displacea are women and children Humanitanan Relief kits often fail to take account of
the needs of women and children There exists a gap Iin the provision of Sanitary towels, infant mix and
Mosquito nets Sanitation and hygiene needs of women in the camps require attention

Security in the camps and troubled areas is insufficient Threats of gender specific attacks against women
are high

Peaple living with HIV/Aids have had their treatment interrupted, Provision of Health services has been
compromised Access to PEP's and immediate medical care for rape vicums’ non-existent The closure of
cartain areas by secunity personnel has locked in populations from accessing health facilities

Recommendations on the resolving the (nisis
immediate-

A political solution backed by force of law that assures the following
s Animmediate end to the killings

» A public acknowledgement by both parties that the current crisis was triggered by electoral
malpractices in the tallying process that culminated with the announcement of results of the
presidential election of December 2007

= Anacknowiedgement that Kenyans are entitled to know the truth and to seek justice over the
issue having participated in the electoral process The problem (and solution to it} 1s beyond
the two political protagorists Women as a group constitute 52% of Kenya's population and the
majority of voters and those most affected by the current crisis

= Anindependent investigation into the tigger event to establish the truth of what happened the
outcome of which should be tailored to establishing a political solution to the current impasse
and restoring public confidence in Kenya's institutions of democracy Any agreement should be
backed by force of law and ensure women's participation as key actors

= Immediate reinstatement of constitutional freedoms - the night to assemble, nght to worship,
night of media to broadcast live events Citizens have a nght to assert thewr constitutional nights
without hindrance

»  Cessation of viclence against uvihans by the police, mifiua and athers

» jmmediate cessatian of hate propaganda currently on all media (by Legislation oradministrative
action)

s Resettlement should take account of the special needs of women and children displaced by
the viclence state should provide secunty for the civilian population

*  End to impunty for violations of human rights (by all parties) by investigating ¢nmes that are
being committed and prosecuting perpetrators

= Strengthening of institutions that support democrauc constitutional governance (The Electoral
Commussion, the Judiciary, the Anti Corruption agencies and parhament} This can be done
through immed ate legislative reform pending comprehensive constitutional reform,

Mediunt and long term ~Nation Building

Women acknowledge that they must embark on a process of Nation building for sustainable peace to be
achieved Important mid-term solutions include the following The umes call for Women of Kenya call for
transformative leadership at this ume that brings values and ethics tc the management of public affairs



* A minimum constitutional settlement and reform that would ensure an urgent reform of
nstitutions that support a constitutional demacracy grounded on sound legal framewaork
followed by,

*  Comprehensive Constitutional Reform that would ensure equitable distribution of national
resources, gender equality, afirmative action, equal nights far minorities and persons with
disabilities including nights pelitical participation

v Transitional Justice mechanisms that deal with the questinn of historical injustices that include
grass human rights violations, massacre, assassinations, economic cnmes and corruption
ethmic and pohtical clashes establishment a historical record, confronting and gaining truth
abeut past injustices creating accountabiity for human ngnts violations and ultimately
reconciling Kenyan communrities

* Finalisatien and adoption of the Peace and Conflict Prevention Policy

* Peace education for prejudice reduction in primary schools

Recommendations for the Process

* Thatthere should be a mechanism for accountability by the mediation team to Kenyan women
on the progress of the mediation Such mechanism could be spelt out In a public mediation
agreement

* That there should be continued engagement with women as key stakeholders in all stages of
the mediation

* That a local gender adviser be appomted to provide the necessary expertise to the team of
mediators There s sufficient expertise within the wemen's movement in Kenya in the fields of
gender, children’s rights, women's nights, and peace and canflict transformation

* Polincal partres should have women represented on their teams n keeping with the enabling
instruments

* Thatthe mediation continues until such time as peace 1s restored in Kenya

This statement 15 presented and signed by the Comm:ttee Nominated by the Women's Grganisations
25th January 2008

1

2

Florence Mpaaye: - Naircbi Peace Initiative -Africa

Atsango Chesoni - Member ODM and Consultant, Human Rights

Njer Kabeber: - Center for Multi Party demacracy

Mildred Ngesa - Assocration of Media Women of Kenya

Margaret Shava - international Alert

Catherine Mumma - Consultant, Human Rights & Gavernance

Kaari Betty Murungi - Urgent Action Fund-Africa

Saida A - Young Women's Leadership Institute

Rulia Subow - Maendeleo ya Wanawake

Josephine Opambo - Member of PNU ‘s National Coordinating Committee

Margaret Hutchinson - Education Centre for Women in Democracy

[HRFE
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Appendix 2

Women and state repression: The story of mothers who demanded
for the release of their detained sons

Excerpt from Wangan Maathai Unbowed: A memoir (2007) 216-226.

fn Kenya in the early 1990s, cutrages and abuses happened wherever you looked, and often
simultaneously Many young men landed in prison for political agitation In January 1992, as | was
still 1n the hospital recovering from my time in a police cell, Terry Kariuki, the widow of murdered
politician J M Kanuki, acling as a fnend of the mothers of these political prisoners brought the
mother of one of the several dozen political prisoners then held by the regime to the hospital
to visit me The inother, Monica Wamwere, tald me that she and a few relauves and friends had
formed 2 group called Release Palincal Prisoners to appeal to the government to release their
sons from detention Some of the pusoners - such as her son, Koigi, Mirugi Kanuki, the brothers
Rumba and Robert Kinuthia, Harun Wakaba, and Samuel Kangethe Mungat - were well known
for their political activism, others were not, but all of them had been detained for advocaung for
grealer democratic space

The mothers hoped, they said, that | would jein them and put pressure on the government to have
these men released now that 1t was no longer a cnme 1o advocate for multiparusm | had not been
directly involved with the issue of politcal prisoners, but the case the mothers were presenting
seemed very string Since it was no longer a cnme for Keayans to demand a plural pohitical system,
there was no reason far the sons to be in prison | agreed to meet with them as soon as | was
released from the hospital

By late February, | had been out of the hospital for several weeks and had regained my ability
to walk. although, my knees would never quite recover | was stiHl out on bail so ran the nsk of
being rearrested, but | wanted to help the motkers and didn't want to allow a false charge to stop
me from pursuing the truth | suggested that we meet in my house To my surprise, many of the
relatives and friends were afraid, not merely 10 meet but even more 5o, to meet in my house They
were fearful of the system and knew that | myself was a target | assured the women that my house
served as an officy, so i the pohice came we could always say we were members of the Green Belt
Movement discussing tree planting and advocacy issues

Indeed, some of the wamen were members of the Green Belt Movement, and | knew that the

Release Political Prisoners campaign was an issue Green Belt was concerned about and was part of
the movement’s mandate te promote democracy and respect for human nghts 5o a few mother
and other relatives, most of whom were female, came regularly to my house and we discussed our
strategy over cups of tea As | listened 10 these women, | felt compassion fur them As a mother
myself, i wondered what it would be like to have your child thrown into a cell with no sense of when
he might be tried or released | thought of my own sons and brothers what wouldn't | do for them?

In the course of these meeungs | suggesled to the women that they meet the attorney general
and petition him tc free their sons and all the pohtical prisoners | agreed to accompany them to
provide moral support and (o serve as a translator We agreed to meet at Uhuru Park and walk
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road from Freedom Corner, *is that underneath that house are torture chambers Men have been
maimed there Seme of them have died after what they have gone through”

As the vicums related their hornfic expenences, others, including grown men in their forues,
embrace the freedom of that corner and found courage to speak up “Let me tell you my story,”
“I nave never spoken about this before I've been out of prison now for ten years, and this is the
first ume | have told anyone that | was tortured” Some related that they had been abused beaten
1o the point where they would never be able to father children While we listened to the men, we
prayed and sang for comfart and courage

Laypeople and the clergy bore iving witness to what the government had been doing to (ts citizens
behind closed doors While some of us knew, or at least suspected, that such things were happening,
It was nevertheless shocking 1o hear the details However, women were heaning this informaton for
the first une, and pecple barely believe the hornfic stories they were being told by fellow auzens

Throughout Menday, there was still ng sign of the sons By this time, there were several hundred
of us at Freedom Corner Although we had told the attorney general we would wait in the park for
three days, we knew we couldn'tleave now The next day, March 3, dawned mild and sunny During
the morning, we saw groups of paramilitary pelice, batons and guns at the ready, cordoning off
the area to prevent anyone else from reaching us

Around three o'clock that afternoon, the police ordered a member of the Release Poliucal

Prisoners campaign to tell us to disperse There wasn't enough ume to do anything before the
police began firng tear gas into the camp and charging at us from behind and in front, beating us
with therr batons Chaos' People ran everywhere, including onto the streets surrounding the park
Some of the young men who joined us fought back as the police chased them across the road te
Nyayo House and down Kenyaltla and Haile Selassie avenues as well as through the park

As the battle continued throughout the afternoon, tear gas and the sounds of gunshats filled
the air Police reinforcement stormed the tent where | was singing and praying with the mothers
when the police arnved in the tent, the Afty or se people mside were ininally defiant, not beheving
the police would attack them The protestors inked arms, which meant that the when police
began their assault they could not easily take one without taking many | saw people rise up in
groups as police batons rained down

In that immediate moment, | recall worrying that the paraffin lamps we It would be disturbed and
the tent would go up in flames [n the next instant, however, | was knocked unconscious Even in
the Melee, good Samantans rescued me and rushed me to the hospital with two other women
who were badly hurt

The motherss in the tent refused to be intimidated and they did not run instead, they dig
something very brave several of them stpped, some of them completely naked, and showed the
police ofhcers therr breasts (| myself did not strip ) One of the most powerful of Afiican traditions
concerns the relanonship between a woman and a man who could be her son Every woman
old enough to be your mother 1s considered like your cwn mother and expects 1o be treated
with considerable respect As they bared their breasts, what the other mothers were saying to
the policemen In their anger and frustration as they were being beaten was "BY showing you my
nakedness, | curse you as | woutd my son for the way you are abusing me”

By the time | arnved at the hospital | was dehydrated Fortunately, my doctor, Dan Gikonyo, was
at hand at the hospital and as always attended to me promptly It was important for those of us in
the pro-democracy movement to have doctors we could trust, and Dr Gikonyo was a ma | trusted



whenever | needed medical assistance. When | first came to, | had the strangest feeling, as though
I'were hanging upside down. One of my friends and Green Belt board member, Lillian Njehu, was
with me and | kept telling her | felt like | was falling. Lillian stayed with me throughout my time in
the hospital, which was a big sacrifice for her, and made sure | was protected day and night, Such
was the spirit of sisterhood.

When I was sufficiently recovered, | called a press conference. | was told that the police claimed
I had incited them to beat me unconscious and that | had asked to be given a black eye and a
baseball-sized lump on my head. | informed the press that although after what had happened to
me | would have to stay away from “dangerous grounds,” | wouldn't be silence or deterred from
telling the truth and | wouldn't go away. "The mothers, “l emphasized, "had a right to seek the
freedom of their sons”

The evening of March 3 the police forcibly removed all the women who were still in the park and
took them to their homes. As they were being removed, the women cried, “We will only move from
this place when the government brings our sons here!” the authorities ordered the women to end
their hunger strike and told them not to return to Nairobi. Freedom Corner was cordoned off and
we were unable to get to it again. By the time the police left, all our bedding and personal effects,
including blankets, lamps, and the tent, had disappeared with the Nairobi City Council, never to be
seen again.

When | think of what happened, | believe that it was the stories of torture that made the
government decide that what we were doing was dangerous. Perhaps we had false sense of
security. We thought that even this government wouldn't hurt old women - mothers who simply
wanted their sons to be released from prisons where they were being held for their political
conscience(s). But the regime knew neither mercy nor justice and we were accused of threatening
“the security of citizens and the nation." The government had decided that a revolt was brewing
and that it could unleash as much venom and violence as it wanted to stop it.

The story of Freedom Corner did not end with my hospitalization of the dispersal of the mothers.
we remained unbowed. The day after the police attack, many of the women, on their own, returned
to Freedom Corner. Finding the area guarded by hundreds of armed soldiers, the women decided
to seek help at nearby All Saints Cathedral in contacting the other mothers and their supporters,
All Saints sits directly adjacent to Uhuru Park and is the seat of the Anglican archbishop. During
the 1990s, the cathedral’s clergy had begun to speak out against the government’s oppression
and provided space for prayers by and for pro-democracy groups.

The women met with the Reverend Peter Njenga, the Cathedral’s provost (and later the bishop of
Mt. Kenya South Diocese), who agreed to give the women a temporary sanctuary so they could
trace their colleagues. They learned that some of us were in the hospital, and indeed some of them
came to the hospital to visit us while other remained at the cathedral. When night came, some of the
women were still at the cathedral and had nowhere to go, so Reverend Njenga allowed them to stay
in the cathedral's crypt. Reverend Njenga and the mothers expected the vigil to last for a night or
two: It lasted a whole year. During this time, the mothers rotated their hunger strike. As one woman
became weak from lack of food, another would take over while the first one recovered.

When I was sufficiently healed and could walk properly again, | went straight to All Saints Cathedral
to offer the mothers my help. Along with others, | organised supplies and support for the mothers
during their yearlong vigil. Beside the mothers, there were male relatives who guarded the doors
and acted as protection, because there were many visitors. Throughout their protest, most of the
women remained strong despite intimidation and threats, both against them as individuals and
their families, as well as police aggression.

Chaprer THREE
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| stayed with the women throughout Unless | went out of the counury, | made the cathedral my
second home | wrote and had printed up leaflets telling the stones of these women's sons, an had
these leaflets distributed on the streets of Nairobi | wanted people to know about these men
what they believed in, what had happened to them, their parents, and their families, how they
had been declared enemies of the state or revolutionaries trying to everturn the government, and
why they should be released

The women dalso had their stories One woman told me that the authortties had come to her home,
claiming that her scn had hidden guns there " There are no guns,” she told them “We know your
son has hidden guns here” they yelled back “So dig” They pushed this mother to the ground and
forced her to dig the earth with her bare hands unul her ingers bled They found ne guns, because
there were nonel Such stories onty made u more resolute

Cne night, | was awakened and told that there were people saying they were policemen at the
cathedral's door demanding that we open 1t and let them in | looked out of the window and
saw Nairobr's provincial commissioner and armed men in paramilitary attire, which was a relief
since thal meant it was the government and not hired thugs or hooligans outside "Mothers, the
president has heard your cry, the provincial commissioner called out to us “He sympathizes with
you Open the doors and go home, and your sons will follow you

Some of the women wanted 1o open the deors They still believed their president was honest
and they were desperate to see their sons But others knew that if doors were opened, the police
would rush in and arrest them and force them out In the meantime, we realised there was a
very large number of soldiers, perhaps five hundred in number, surrounding the church We were
fortunate that some of the soldiers were religigus an refused te breakdown the church doaors,
even though they had been ordered to do so

Eventually the provincial commissioner and others at the door gave up, but the saldiers remained
on the compound By mormung, the news that the cathedral had been turned into a military
barracks, with soldiers surrounding the mothers, was everywhere The government was forced
1o discuss the situation with the archbishop of the Anghcan Church, Manasses Kuna [t was
eventually agreed that the military should leave the cempound but the mothers could stay in the
crypt As long as the soldiers remained, we never opened the doors

Unfortunately, the continuecus presence of the mothers in the crypt tended to divide the cathedral's
congregation All Saints, as the seat of the Anglican Church in Kenya, 15 expecied to be pro-
establishment It was the church of the state, especally dunng the <olonial period Because of
this henitage, the clergy $ giving support and shelter 1o the striking mothers of political prisoners
shocked some 1n the congregation who expected their church to support the establishment They
questioned why the cathedral was getting involved in palitics, and many failed 10 see the connection
between therr faith and the need for all people, including people of faith, to respect human rights
However, Reverend Njenga and the leadership of the Anglican Church upheld this pursuir of justice,
good governance, and the rule of law So the mothers continued their vigil in the crypt

After the agreement between the archtishop and the government, we were able to leave
the crypt and move onto the church grounds durning the day The church became a centre of
pilgrimage Many political figures in the pro-democracy movement, including Mwar Kibaki,
Oginga Odinga and his son Raila, Michael Wamalwa, James Orengo, and Paul Mutte, came and
expressed sohidanty with the mothers, while religious leaders from all denominations came and
prayed withthem Soon the gathenng atthe cathedral turnedinto a national sit-in demonstration,
a forum for everyone, including the press, to hear how people had suffered under the general ms-
governance of the country



The danger for the mothers was far from over, however We were always afraid the government
would apprehend us and abort the campaign | suggested to the mothers that we keep ourselves
chained together, so that{ one of us was arrested, all of us would have to be dragged out tagether
The mothers trusted me Not only could | speak English and translate for them, [ was the leader
who could aruculate the connections and show how the struggle for the sons freedom fit into the
bigger picture of the pro-democracy struggle

At that point, the government tried a different tactic It attempted to break up the women's
group by promising the individual women that thesr sons would be released If they abandoned
the vigil About four women left the group and went to State House for tea with the president
They were told that | was misguiding them and that they should go home and therr sons would
be released We hnew 1t was all a plov - and that the sons would not be set free under such
arrangements

They were no, and ane mother even came back to the church The vigil continued Gver the
course of that year, the mothers’ nonviolent protest became a focus, in Kenya and in other
countries, for those wanting to end state-sponsored torture, random imprisonment, and the
unjust suppression of the nghts and voices of the people Pressure on the government to
release the sons intensified and came from many quarters The vigil ended early in 1993 when
suddenty all but one of the fifty-two sons were released en masse {The fifty-secand prisoner,
we learned from informal sources, had been arrested on charges that were not pohtically
motivated Release Political Prisoners adopted his case and continued ta fight for him, he was
eventually released in 1997 ;

Upon the sons'release, we held a service of thanksgiving at All Saints Duning the service, | gave
each of the women a “certificate of endurance” that | hear stll hangs in a special plaze on walls
of therr homes After the ceremony the women proudly walked with their sons aut through the
cathedral’s open doors into the bright ight of midday They could sleep more easily now that their
sons were free at last

The Release Political Pnisoners groups decided not to disband but to continue pressing for the
release of other prisoners and for the respectful treatment of all people in Kenya held behind bars
A good number of the sens, ance they were freed, jained Release Political Pnsoners and provided
the leadership for greater freedom in Kenya and better conditions for the pecple jail, efforts
that conunue to this day

THRE®
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162 REPORT OF THE TRUTH, JUSTICE AND RECONCILIATION COMMISSION



Children and Gross Violation of
Human Rights

I 'think for our country to be well and good, children should be put
into consideration. They should be taken care of because as you know
children are the future generation of the nation.’

Child’s Testimony before the Commission

I'would like to tell the Government to help us children because we did
notvote or were not voted for. Therefore, we did not have any issues. The
adults are the ones who had issues. For us children, they need to assist us in
education because we did not vote and we were not voted for. They did not
have any reason to harass us. They inflicted us with pain for no reason.’

Child's Testimony before the Commission

Introduction

1, Children constitute a large proportion of the population of Kenya.’ Directly or
indirectly, they have been affected by the gross violations of human rights and
historical injustices committed in Kenya since independence in 1963. As the largest
group in society, children suffer in large numbers during situations of conflict and

1 TJRC/Hansard /Thematic Hearing /Children/Nairobi/14 Dec 2011/ p.19-20

2 TJRC/Hansard/Thematic Hearing/Children/Nairobi/14 Dec 2011/p. 26-27

3 According to the 2008 Census Report Kenya has a population of over 16 Million children between the ages of 0-14 years
If we consider, however, that children between 15-18 years are included within the 15-64 year old category. numbers could
be higher.
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generalized violence Furthermore, because of their age, coupled with the fact that
they are in a crucial period of their emotional and cognitive development, children
face adversity differently from adults Victimuisation (of all kinds} during childhood
can have negative fong-term or permanent, consequences Moreover, children
depend upon adults to play a positive and pratective role In their development
Hence, they are not only affected by wviolations directly against them, but also
suffer indirectly from the violations perpetrated against adults For example, the
death or disappearance of a parent or caregiver is a direct foss that dramatically
alters a child’s life chances

Conflict and pohitical unrest exacerbate the vulnerability of children, not only do
they become frequent targets of direct abuse, but the effects of human rights
violatuons, displacement, poverty, and a general lack of protection have important
physical, psychological, and socio-economic repercussions in their lives Although
children are victims and witnesses of violence and abuse, they are also acuve and
resilient members of society Their contribution to the crucial process of learming
about good citizenship and democracy can be fundamental in the prevention of
the recurrences they themselves suffered so save future generations of Kenyan
children from the same

While the mandate of the Commission did not have a child-specific focus, the
Commission was encouraged to focus on children by provisions in the Act that
contemplate the creation of special arrangements and speafic mechanisms
and procedures to address the experiences of children * The Commission made
deliberate efforts to facihtate children participation n 115 proceedings in order
to ensure that their interests and thewr views were captured (in 1ts findings The
Commussion developed and implemented a program of robust engagement with
children and orgamisations representing children In carrying out this work, the
Commussion was guided by international, regional and domestic legal prowisions
on human rights generally, as well as by child-specific ights The Commission was
also guided by international mimimum standards required of truth commussions
with respect 10 engagement with children

This Chapter provides an account of gross violatons of human rights suffered by
children during the Commussion’s mandate period and the impact of such viclations
on their lives It 1s based on approximately 2000 statements from children and
multiple reports and testimonies from adults and representatives of civil society
organizations and child protection agencies

Truth Justice ang Reconcilialion Act sec 2711) (b)



Conceptual and Legal Framework

5.

Children currently make up over half of the Kenyan population. As such, the
Commission sought to capture their unique experiences both as direct and indirect
victims of human rights violations. In some instances the engagement with
children not only provided children’s perspectives and experiences of human rights
violations, but also provided additional information on the occurrences themselves.
In addition to providing accounts of children’s experiences, their statements and
testimonies pointed to possible responses that could address violations and abuses.
Itis alsoimportant to note that a significant proportion of adults who testified before
the Commission also testified about their experiences of violations during their
childhood. Their stories are documented here partly to demonstrate the long-term
impact of violations experienced during one’s childhood.

This section of the Chapter discusses conceptual issues relating to children and
transitional justice the legal framework supporting the involvement of children in
the Commission’s mandate and the Commission’s efforts to adhere to minimum
standards of protection,

Children and truth commissions

Te

Evidence on the specific impact that human rights abuses have on children has
increasingly forced truth commissions and other transitional justice mechanisms all
over the world to embrace a child-specific focus. The quasi-judicial character of truth
commissions makes them especially well-suited to promote children’s participation
in transitional justice processes.” When adequately crafted, truth commissions can
provide children and young people with a safe space to share their stories. With
adequate protection measures and protocols that ensure that the best interests of
the children are protected, such truth commissions can ensure that children form an
integral part of the process.

A child-specific focus in the work of a truth commission is justified firstly by, the
recognition that the vulnerabilities of children not only aggravate their experiences
during conflict or when human rights are being violated, but also renders them
prone to flagrant and specific targeting. Children are direct and indirect targets of
human rights violations.

5

G Machel Impact of Armed Confiict on Children Report of the Expert of the Secretary-General Ms Graga Machel,
submitted pursuant to General Assembly resolution 48/15: UN.Doc A/51/306. 26 August (1996) p.15

The notion of vulnerability underscores the fact that, because of real life situations or social discrimination. certain groups
need special attention in order to have their rights adequately enforced. Because of social inequalities and vulnerability,
measures that nominally apply to all equally do not adequately guarantee the enjoyment of such rights. While children are
vulnerable because of their age and level of maturity. they also may experience additional layers of vulnerability because of
their economic status, gender, ethnic background, victimhood, loss of parents etc. The overall vulnerability of children calls
for specific efforts to protect children and respond to the impact of violations against them.

TWO
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Secondly, a core mandate of truth commussions I1s the determination and
documentation of an accurate account of patterns of human rights abuses and
other gross violations over a given perod of time Children, both as vicums and
witnesses, can offer invaluable information and make critical contribution towards
the realisation of this mandate’

Thirdly, truth commissions are required to provide a roadmap for preventing
future violations and children’s views, experiences and perspectives can be
nstrumental in informing this exercise.® Morecver, transitional justice processes
in general and truth commissions n particular envisage the heralding of a
new dispensation that directly impacts upon children’s present and future.
The involvement of children can be crnitical in defining what constitutes proper
redress, 1n devising child-related reforms and in creating a new dispensation
with the invelvement and support of the next generation that will implement,
and benefit from 1t

Fourthly, the participation of children in transitional processes has been increasingly
recognised and even mandated by both international and domestic legal provisions.
The nght to participation is enshrined in article 12 of the United Nations (UN)
Convention of the Rights of the Child,” which calls upon Member States to guarantee
the night of children to express their views in matters affecting them °

Finally, the involvement of young people in justice and reconctliation efforts can
be formative in fostering or renewing a cufture of respect for children’s nghts,
thereby contributing to their participation and protection, and ultmately, to the
prevention of further violence and abuse

with this in mind, a number of truth commuissions have adopted protocols and
implementation mechanisms to ensure the partcipation and protection of
children, included children’s perspectives in their final reports and 1ssued child-
specific recommendations The truth commissiens of Guatemala and South Africa,
for example, documented and highlighted how children had been affected by
human rights abuses, while the Peruvian Truth Commission involved young people
in 1ts outreach and information-collection activities The level of engagement in
the Peruvian Truth Commussion’s work played a cructal role in promoting civic
participation and reconcihiation among youth !

UNICEF 8 ICTJ Chiidren and Truth Commissions {2310) 8

UNICEF & ICTJ {n 7 above) 3-10

Raulied by Keaya on 30 July 1540

UNICEF Factsheet e Right to Parhgpate Available al hitp ~www unice! org.crilies/Rignl-lo-Participation pdf

B Chnstine Jruth and Reconahaton Cormrressions in Guatemala and Peru The Chidren s Perspective included in the
Annex of the Qutceme Document of Ihe Expert Meeting on Transiignal Justice and Children convened at the UNICEF
Innocent Research Centre November 2005



Established in 2002, the Sierra Leone Truth and Reconciliation Commission was
the first commission expressly to include children in 1ts mandate In addition to
their participation In statement-taking and hearings, children contributed to the
publication of the first child-friendly version of a truth commission report '? Drawing
on best practices from Sierra Leone and elsewhere, the Liberian Commission
included children throughout 1ts activities, holding children’s hearings across the
country Asthese experiences illustrate, the fact that some truth commussions did not
have a child-specific focus or mandate did not preclude them from addressing issues
related to children More recent truth commussions, including this Commission, have
benefited from lessons learned from their predecessars about the risks and benefits
of children’s participation

Legal framework

15

The Commission’s mandate was predicated upon the recognition of human rights as
providing fundamental entitlements and protections for all persons. The preamble to
the Universal Declaration of Human Rights of 1948 asserts that “all human beings are
born with equal and inalienable rights and fundamental freedoms"* This recogrition
of rights inherent in all human beings was reiterated In subsequent international
and regional legal instruments, as well as national constitutions including the
Constitution of Kenya, 2010. Section 2(6) of the 2010 Constitution of Kenya provides
that international and regional treaties ratfied by Kenya are part of the law of Kenya

While human nights apply to all human beings irrespective of age, there are certain
additional rights that apply specifically to children The rationale behind child-
specific nights 1s that because of their age they constitute a vulnerable group and
are therefore entitled to special care and protection This specific entitlement 1s
recognised In the Constitution of Kenya'*and in the Children Act of 2001, as well
as in several specific regional and international treaties, including the following

- Geneva Declaration of the Rights of the Child of 1924,
 Declaration of the Rights of the Child of 1959,
Convention of the Rights of the Child of 1989 {CRC),"* and

UNICEF and 1CTJ Chiidren and Truth Comnussions (201
GA res 217A(I1 UN Doc A/B10 at 71 (1948)
Constiution of Kenya sec 53
The Children Act No 8 of 2001
Adopted Sept 26 1924 League of Nations O J Spec Supp 21 at 43 (1524)
G A res 1386 (XIVY 14 UN GAOR Supp (No 16)at 18 UN Doc 44354 {1959
G A res 44125 annex 44 UN GACR Supp (Na 49 at 167 UN Doc A A4/49(19809) enferad into force Sept 2 1990
Other imporant Human rights documents that recogrise children speciic nght are The Umiversal Declaration of Human
Rights (G A res 217A (I} UN Doc A/810 at 71 (19484 the Internalional Coverant on Civl and Polibcal Rights (G A
res Z200A(XXD) 21 UN GAOR Supp {No 163al52 UN Doc &%6316 (1665) GGG UN 7S 171 erterad info force Mar
23 1976 - Articles 23 and 24 ) the International Covenant on Economic Social and Cultural Rights (G A res 22C0A (XX}
21TUN GAOR Supp (No 15)at49 U N Doc A/S315(1866) 893UN TS 3 enterad info force Jan 3 1976 - Aricle 10)
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African Charter on the Rights and Welfare of the Child of 1999 ™

Other regional and international instruments that have relevance for children’s
rights include the following.

_International Covenant on Civil and Political Rights,
International Covenant on Economig, Social and Cultural Rights;
Convention on the Ehmination of All Forms of Discnimination against Women,
Convention on the Rights of Persons with Disabilities,
Rome Statute of the International Cniminal Court;
African Charter on Human and Peoples’ Rights,

Protacol to the African Charter on Human and Peoples' Rights on the Rights of
Women in Africa

The legal basis for the participation of children 15 grounded within constitutional
provisions that guarantee human rights generally and specifically for children. The
Constitution of Kenya and child-specific human rights treaties specifically recognise
the need for special safeguards for children, care and protection, including access
1o health care, an adequate standard of hving and pnmary education #In particular,
the CRC underscores the obligation of states to protect the child against hazardous
work, drug abuse, sexual exploitation and abuse, abducuion and sale,” as well
as torture and cruel, iInhuman treatment or punishment, amongst others * The
CRC and other international instruments make specific reference to situations of
conflict because the resulting destruction of infrastructure, displacement and loss
of family members make children especially vulnerable during violent conflicts.
Indeed, 1t has been recognised globally that not only are children among the most
affected by violations of human rights, but in certain cases they are specifically
targeted for Inhumane acts such as killings, abductions, forced recruitment, sexual
violence, torture and other grave violations of their fundamental nghts ¢

The mandate of the Commission as set out in the TJR Act makes reference to
children on two occasions The first 1s in respect to the definition of the term
"genocide’, which follows the defimtion in the UN Genocide Cenvention and
includes ' forcibly transfernng children of the group from one place to another” if

QUA Duc CAB LEG 24 445 ("950) entered in'o force Nov 29 1989
See Articles 24 -28 in the CRC and sec 53 in the Constitutan of Kenya
CRC anucles 32-35)
CRC arcle 37
C Aplel &V Ladsch Through a New Lens a Chiid-Sensitive Approach to Transimonal Justice (2011)p §



done with the intent to destroy, in whole or in part, a national, ethnical, racial or
religious group.” Secondly, Section 27 of the Act empowers the Commission to
putin place special arrangements and adopt specific mechanisms and procedures
to address the experiences of children.®® The Commission was empowered to
collect relevant information from persons with material information, including
victims, witnesses, communities, interest groups and persons directly or indirectly
involved in human rights violations. As noted, children have not only been direct
and indirect victims of human rights violations, but have also witnessed human
rights violations, and were therefore in possession of information relevant to the
mandate of the Commission.

20.  Finally, Article 53(2) of the Constitution of Kenya and section 4 of the Children Act
of Kenya requires the consideration of the best interests of the child in matters
concerning children. The determination of the best interests of children, as
recognised by the CRC, suggests the need for the active participation of children.

Commissioners and TIRC staff visiting an orphanage in M. Elgon.

24 Truth, Justice and Reconciliation Act sec. 2
25 Truth, Justice and Recanciliation Act, sec 27 (1)(b)
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Methodology

21,

in fulfiling 1ts obhgatons with respect to children, the Commission was guided
by internationally-recognised minimum standards governing the participation of
children in the process. In tandem with the reguirement to take into consideration
the best interests of children, the Commission designed specific child-friendly
processes through its Special Support Services Unit duning statement-taking and
hearings, which promoted the participation and protection of children

Statement taking

22

23

A special form to take statements from children was designed by the Commission
in consultation with child nights institutions The draft Statement Form for children
was pre-tested in October 2011 to assess its suitability and effectiveness in taking
statements from children The draft was subsequently revised to incorporate
insights from the pre-testing exercise

In keeping with key principles governing the participation of children, this form
ensured that consent from the children’s parents or guardians was acquired before
including them in Commisston processes The language used in the Statement Form
was simple and child-friendly Moreover, statement-takers were specifically trained to
record statements from children The scope of the traiming included relevant aspects
and provisians of domestic and international law on children’s rights The training
equipped the statement takers with proper techniques for gathering information
from children Statement-takers were also trained to identify and respond to trauma

Thematic Hearing on Children

24

25

Sensitive to the unigue experiences of children, the Commission (with the generous
assistance of the German Development Agency, GIZ) organised a thematic hearing
on children on 13 and 14 December 2011 Children and adults testifysing on children's
issues participated in this hearing Before the hearing, children were provided with
counselling in order to make the expenence as conducive to healing for the children
as possible Counsellers with experience in working with children were present
durnng the sessions The children’s family members or friends were allowed to be
present at these sessions.

To ensure that children partucipated meaningfully duning the heanings and in the
statement- taking sessions, they were given full information about the Commussion,
its mandate and their roles in the sessions This ensured that they consented
to partiapating in the sessions with the full knowledge of the Commission’s



26.

mandate and the nature of their involvement. Children were also taken through
the procedures of the Commission, which put them at ease during the sessions.
Throughout the sessions, the Commission also ensured that the children understood
the conversations and were at liberty to ask questions.

The Commission relaxed its rules and procedures during the children’s hearings
and interacted with the children in an informal manner. Children were also invited
to visit the Commission to familiarise themselves with the surroundings and
feel comfortable when they testified. In accordance with the Children Act, the
Commission put in place measures to ensure that the identities of the children
testifying were protected.” Further, protection was guaranteed by having all the
children’s testimonies heard in-camera.

Youth Forum in Kiryandongo, Uganda

27.

The Commission held a special hearing session exclusively for refugee children in
Kiryandongo, Uganda. In addition to wishing to understand the specific plight of
Kenyan refugee children, this hearing was prompted by the Commission’s initial
research and investigations that revealed that children and youth living in Kiryandongo
Refugee Camp had very separate views from their parents and guardians concerning
the question of whether or not to return to Kenya. The hearing took the format of the
women’s hearings. That is, the participants, whether or not they recorded a statement
with the Commission, were allowed to speak on a wide range of issues and essentially
to have a conversation with the Commissioners. The hearing was labelled Youth Forum'
because it included young adults in their twenties,

Partnership with stakeholders

28.

29.

The Commission partnered with and received assistance from a number of children’s
rights organisations. These organisations included: The CRADLE: African Network
for the Prevention and Protection against Child Abuse and Neglect (ANPPCAN)
Kenya Chapter; Child Rights International Network (CRIN): Jacaranda Special School:
Coalition on Child Rights and Child Protection in Kenya; World Vision Kenya; UNICEF;
Acorn Special Tutorials; Kenya National Autistic Centre; Nyumbani Home; Dagorreti
Children’s Home and Wajibu Wetu Home. The Commission held consultations with
these children’s rights organisations to facilitate interaction with children.

The Commission also held consultations with relevant government departments,
such as the Department of Children within the Ministry of Gender, Children and
Social Development and the National Council for Children’s Services.

26 Children Act, sec 77.
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Socio-Cultural Context
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Throughout Kenyan history, children have occupied a special position within
the community.# In traditional Kenyan culture it was understood that the whole
community took responsibility for the wellbeing of children In most willages,
children were raised by all of the adults Children enjoyed the knowledge that
they were part of a protective community and adults felt responsible for the
development of each child The loss of biological parents, in this context, was less
catastrophic for children as relatives and even neighbours took care of them **

With the rise of modernity, however, extended family and community ties gradually
weakened and children were increasingly dependent for their well-being on their
biological parents. While in some cases the extended family contunued to contribute
to the raising of children, their involvement became limited Thus the absence of
biological parents in many cases led to the abandonment of children

While modernity has had the effect of imiting the traditional collective responsibility
over the wellbeing of ¢children, 1t has not succeeded in eliminating harmful cultural
practices that adversely affect their welibeing As discussed in detail in the previous
Chapter on‘Gender and Gross Vialations of Human Rights Focus on Women; various
communities continue to engage in harmful cultural practices These praclices
violate recognised children’s nights and hamper their proper ali-round development
The most prominent harmful pracuces highhighted during the Commission’s work
involved the gir! child, namely, female genital mutilation or cutung (FGM/C) and
forced marriages Female genital mutilation is still practiced in Kenya on children as
young as seven years of age.*”

Childline Kenya, a non-governmental organisation with an operational focus on
child nghts, reported to the Commission that in 2010 it dealtwith 30 cases of female
genital mutilation * FGM/C and forced marrniages often go hand in hand The
Commission received testimony that, amongst the Maasal, FGM/C s still prevalent,
and that as soon as a girl undergoes the rnitual she 1s deemed ready for marnage *
Marnage 15 seen as a source of income for the family, and thus young girls are
often forced into marnages for the convenience of their families, without consent
or even consultation Once married, the children discontinue their education,
hence hmiting their opportunity to earn a living and consequently making them
dependent on their family or husband for support

See lor example J kenyalta Facing Mount Kenya The Tnbal ife of the Griuyu (1953) 154
See for example 0J Penwill Kamba Customary Law {(2005) 26
Seventh pencdic repen of States parties Kenya CEDAWC/KEN/T (2010) at 14
TJRC/Hansard Thematc Heanng:Children/Naircby 14 Dec 2011, p 13
TJRC/Hansard/Public Heanng/Narok/Sept 29 2011/ p 57
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During the larger part of the mandate period, that is until 2001, child marriages
were permitted by law. Under African Customary law and Islamic law both of
which were and are still recognised as sources of law in Kenya the age of puberty
was generally considered as an appropriate age of marriage. Thus, under the
Mohammedan Marriage and Divorce Act (Cap 156), a girl of 9-16 years was
eligible for marriage provided it was based on a good match in the eyes of the
parents. The Marriage Act (Cap 150) provides that the minimum age for marriage
is 16 years for both males and females. However, parents’ or guardians’ consent
is required for persons under the age of 21 years wishing to marry. Similarly, the
Hindu Marriage and Divorce Act (Cap 157) prescribe 16 years as the minimum
age of marriage for females.

Economic Status

Education

35,

36.

The education system in Kenya is referred to as the 8-4-4 system which stands
for: eight years spent in primary school, four years spent in high school and four
years spent in the university. In 2003, the government introduced free primary
education, which enabled many children who could not afford tuition fees to
attend primary school. UNESCO statistics reveal that this led to a remarkable
increase in primary school enrolment. For instance, the National Enrolment Rate
(NER) percentage, which is the number of pupils in the theoretical age group
who are enrolled expressed as a percentage of the same population, was 62
percent in 1999 and rose to 76 percent in 2009.* Unfortunately, there has not
been a commensurate growth in the number of trained teachers or investment
in the training of teachers.

While the numbers are high for primary school, only about 70 percent of children
proceed from primary to secondary school, mainly due to financial constraints.*
The enrolment of male children remains higher in comparison to female
children. In 2009, the NER for male children was 78 percent while that of female
children was 74 per cent.’® There are still alarming rates of gender inequality
in some areas, such as the North Eastern region where 80 per cent of the girls
do not attend school.” This is attributed to cultural beliefs and practices which

32
33
34
35

UIS Statistics in Brief (2010) available at http://stats.uis.unesco.org (accessed on 18 June 2012).

UIS Statistics in Brief (2010)

UIS Statistics in Brief (2010).

UNICEF Kenya at a Glance Cntical issues affecting children Available at http:/Avww. unicef org/kenyaloverview_4616.html
(accessed 20 June 2012)
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privilege male children In some areas, female children are left at home to carry
out household chores and other tasks Similarly, some female children who are
enrolled in schools are distracted from their education due to responsibilities
given to them at home There are also many cases where girls drop out of school
to get marnied or as a result of pregnancy.” Notwithstanding a change in policy,
some schools still dismiss pregnant students A 16-year- old deaf and blind girl
who was raped reported that she was denied re-admission to school on the
basis that she had given knrth 7 Other factors, such as lack of sanitary towels and
toilets negatively impact the perfermance of female chuldren who are forced to
absent themselves from school frequently

Secondary schooling dramatically changes a Kenyan child's ife opportunities A
recent study observed “Secondary schooling in Kenya has large effects on human
capital, reducing low-skill self employment, increasing formal employment, and
with suggestive evidence of reducing the job search time after school Teen
pregnancy I1s dramatically reduced by secondary schooling, and | find suggestive
evidence of a similarly marked dechne in child mortality"**

with the introduction of free pnmary education 1n Kenya in 2003, many children
are now able to attend school However, there sull remain real impediments that
prevent children from exercising their nght to education Children cite child
labour, irrespensibility of caregivers, lack of other necessary provisions, such as
school uniforms and wniting materials, as among the obstacles to the enjoyment
of this nght Unstable family settings also interfere with a child’s ability to pursue
education *

A key concern that emerged during the Commission’s Thematic Hearing on
Children was the inaccessibility to education by children with disabilities * The
Kenya Society for the Blind, for example, informed the Commission that there
are about 57,955 children who are visually impaired in Kenya Braille machines
and learning matenals for these children are expensive and beyond the reach of
many children *

(nstitutions catering for disabled children are few and inadequate For instance,
there are only ten institutions that deaf or blind children can attend in Kenya In

CREAW & GTZ The Stalus of Women and Grtsin Kenya The Urgent Need te Uphold Human Rights Availlable at hup o

wwiw creawkenya orgicreaw-publicatonséhe-status-of-women-ang-giris-in-kenya html (accessed 10th June 2012}
Memorandum lo the TIRC by Parents of Deafl and bhind Persons Organizalion

O Qzer The impact of Secendary Schocling in Kanya A Regression Discontmnuty Analysis (2010} 18

See ¢ g TJRC Statement {0043

See KNCHR Objects of piy or mndnaduals with nghts The ngh! lo educaton for children with disabities (2007)

Kenya Society for the Blind “Memorandum on the State of Injustice for Children & Youth with Visual Impairment in Kenya
12011}



effect, such children have to travel long distances to those schools and, in most
cases, board in the schools. These additional boarding and travel costs lock out
some children whaose parents cannot afford the costs.*” A visually impaired child
told the Commission:

Other than the limited number of schools, the visually impaired students lack enough
learning materials, for example, Braille machines, books, talking calculators and
computers equipped with proper programmes. The inadequacy of facilities result
in the regulation of the number of students admitted in unintegrated or integrated
schools...The shortage of specialised teachers and transcribers challenges the
learning programmes of the visually impaired.*

41.  Another visually impaired child said:

In high school, in subjects like biology, sometimes they come up with practical
examinations which give us so many problems. According to us, we find them very
difficult but the KNEC does not consider us much. So, most of the time, we end up not
reaching our goals, not because we are not able but because of the things they set
for us are too difficult. Also, at times, you find that when our exams are set, they are
usually incomplete. For example, even as | was sitting for KCSE examination this year,
inour biology papers, there were some questions which were missing. It becomes very
challenging because many times our exam papers come late or they are incomplete.
S0, most of the time, our exams are greatly affected. That is why you find that many
people with visual impairment end up failing and you are left wondering why they
fail. Most of the time, we do not fail because of ourselves but it is because of the
problems that are brought to us by the KNEC. Most of the time this makes people to
stop dreaming. It shatters people’s dreams. They just get demoralised because they
know that they have already failed and there is nothing they can do. That is why you
find that not very many people with visual impairment are able to join the university
because of these problems and the other challenges they face as they go through
their academics™

42.  Fullrealisation of the right to education has the potential to improve the individual
development and socio-economic status of children in the long run. In many
cases, violation of this right condemns children to poverty, which in turn hinders
them from enjoying basic human rights. It is more than telling that the majority of
children who submitted statements to the Commission requested assistance to be
able to attend school.

42 Parents of Deaf and Blind Persons Organization “Memorandum to the TJRC relating to gross violations among the deaf
and blind persons in Kenya (2011).

43 TJRC/Hansard/Thematic Hearing/Children/Nairobi/13 Dec 2011/ p 33

44 TJRC/Hansard/Thematic Hearing/Children/Nairobi/ 14 Dec 2011/ p.3
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It is a sea of challenges for children with disabilities

(TJRC/Hansard/Children's Hearing/Nairobi/14 December 2011/p 3-5)

Basically, what | am geing to talk about are the general problems that people with visual
ympairment mainly face When you talk of academics, like you see in schools, sometimes, it becomes
avery big challenge Most of the schools we have in the country do not have adequate facilities for
us Most of the tmes, we find that we [ack textbooks, especially the essential textbooks Personally,
i did not have books for the sciences and the likes 5o, it became very difficult Most of the times,
even when we forward our complaints, they are never taken into consideration So, most of us end
up suffering so much, because we are forced to depend so much on the others

At imes when you depend so much on other people, you become a burden to them When
it appears lo you that peaple are getting tired of you, because you are really depending on
them, you even tend to lose psyche You become demoralized It1s a very big challenge because
most of the people with visual impairment ge to school, espeaally in high schools, but they do
not complete their education because they are faced with challenges like Jack of books 5o, they
are frustrated They are left wondering what they are supposed 1o do next Most of the teachers
even do not give you much support 5¢, 1t becomes very difficultin that area

Also, most of the teachers in thase schools, especially those in integrated schools, do not
care much about people with visual impairment You can find that in a class, you are the only
student who has visual problem So, whenever the teachers come, they do not even remember
They just teach They do not even pay much attention to you 50, most of the time, you find
yourself losing track They are not even interested or they do not want to learn about you They
do net want tc engage themselves with you because they think thar you need too much care
So, they do not pay much attention to you 50, it becomes another challenge Most of the ime,
we find ourselves getting lost in the middle of a lesson because most of the teachers do not
have the expenence of teaching visually impaured students They do not even take time to learn
or they are not even interested in you So, 1t becomes a bug problem also to those people

When it comes to the Kenya National Examinations Council (KNEC), most of the ime when there
15 writing exam for people with visual impairment, they do not pay much attention because some of
the things become 1oo challenging for people who do not have sight For us 1o do certain things well
we must be able to have sight but many times, they are not taken into consideranon For example,
tackling science exams in pnmary and secondary schools becomes very challenging because many
umes, the questions have many diagrams ana lines Therefore, it becomes very technical For us to
be able to understand the diagrams, we have to touch them When they become too complicated,
we are not able 1o visualise or get the picture Most of the ime, we end up not performing so well
not because we are not able but because some of the things just become too difficult for us to work
with So, it becomes very difficult, even when it comes to practical exams

In hugh schoo!, In subjects like Biology, sometimes they come up with practical examinations
which give us so many problems According to us, we find them very difficult but the KNEC does not
consider us much So, most of the ime, we end up not reaching our goals, not because we are not
able but because of the things they set for us are too difficult Also, at imes, you find that when our
exams are sel, they are usually Incomplete For example, even as | was siting for KCSE examination
this year, in our Biology Papers, there were scme guestions which were missing It becames very



challenging because many times our exam comes late or they are incomplete. So, most of the time,
our exams are greatly affected. That is why you find that many peaple with visual impairment end up
failing and you are left wondering why they fail. Most of the time, we do not fail because of ourselves
but it is because of the problems that are brought to us by the KNEC. Most of the time this makes
people to stop dreaming. It shutters people’s dreams. They just get demoralized because they know
that they have already failed and there is nothing they can do. That is why you find that not very
many people with visual impairment are able to join the university because of these problems and
the other challenges they face as they go through their academics.

To add on that, when it comes to subjects also, in high school, we have around 12 subjects
which people do before they are allowed to drop some. For us, when we go to some schools, we
are forced to do a fixed number of subjects, eight subjects only. We are not given the opportunity
to do some of the subjects that we are able to do because at times, there are teachers in school
who think that it will become too much work and become troublesome and complicated for
them to teach us. So, they decide to fix subjects for all of us, 5o that when we enter there, we
just do the same subjects. We are not given the chance to choose subjects or have a variety
of subjects. Most of the time, this affects the careers that some of would like to pursue at the
university. When you take your cluster of subjects at the university, you find that you did not do
some of the subjects in high school. So, it becomes very much complicated for us.

Also, in the country, we have special schools. For example, we have schools which are exclusively
for the blind. In some ways, those schools are not so good because many a time, when you are taken
to such a school, you tend to get withdrawn from the saciety. We feel isolated. We feel hated and
neglected by the society because you are kept in one room. Wherever you go, you just meet with
people with the same disability. All of us have the same prablem. At times, you cannot even help
each other. So, it becomes a great challenge to many of us because when a problem comes up, we
cannot even help each other. Academic-wise, the performance is usually pathetic because all of us
feel that after all, we do not belong to the society. You cannot do much for the society.

S0, we end up having loss of esteem as a group, and we influence each other, So, it becomes
a big problem for those schools which have been set up specifically for people with visual
impairment. It is a very big challenge for those people who stay there, Even some parents use
such schools as a place for dumping their children with visual impairment. If you go there, you
will find very small children from the age of two years. They stay in school. They are not even
picked when it comes to holidays. So, they just stay there. It is as if they have been moved to
live there. Their parents would not even check on them. Most of the parents just do that to their
children with visual impairment because they think that they are a burden to them.

So, most of the time, you find that children with visual impairment have been kept in such
schools and they have been forgotten. They have been left to live there. It becomes a very big
challenge because you do not even get the chance to interact with the outside world. Even when
you get out there, you are never comfortable with the rest of the people. You are usually not ready
to work with them simply because the life you have been used to living for quite--— Mast of the
time, people would stay in such schools from a tender age of two years up to the age of 19 years
or 20 years, After the bad performance in high school, they are forced to repeat classes the whole
year. So, many times, you will ind people with visual impairment from those exclusive schools, for
example, schools for the blind, leave school when they are too old. They have even lost psyche for
life. They cannot do much for the society. So, most of them end up having miserable life,
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Also, in the society, even in our homes, we face many challenges You would find that you
are not fully accepted in the family You find that people are wonderning how to cope up with
you They have a negative attitude towards you They think that you cannot da anything They
do not give you much support at times Relatives will abuse you and your parents because of
your disatihity The neighbours are left wondering Sometimes they ask you questions which are
not so good They ask you very bad questions At umes, you might find scmecne asking you
“Are you able to feed yourself? How are you able ta trace your mouth while eating?” Most of the
times, it makes us have a bad feeling of worthlessness and very low self-esteem

Even in public places, like in towns, we would say no We need to develop a sense of
independence when we walk in 1own If you come across bad people, they might cheat you
or steal from you or misdirect you [t becomes very difficult Many a times, those with visual
impairment are mistreated and mishandled in public places ke shops and supermarkets At
times, you are given wrong change but you cannot even realise Maybe, you are sold substandard
stuff Sometmes you are overcharged or something like that It happens to very many people
with visual impairment in this society of ours

Even out there, you may find that some of the girls with visual impairment may be
victims of sexual abuse Many times, we have heard stories of those people who do not have
sight having been raped or engaged in sexual activities against their wish It happens even
in schools In boarding schaols, gtrls are raped They are sexually violated by other people
or even by the school workers Many a imes, when you go to school, you are usually given
protection though not so much They try because many a ume, we are exposed 1o dangers
such as rape and the {ikes

Child health
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There are two main indicators that are usually used to assess child health infant
and child mortality Between the 1970s and 1990s, Kenya registered rapid decline
in infant and child mortahity.** However, this trend began to reverse towards the
end of 1990s Infant mortality rate increased from 60 per 1000 10 1990 to 74 1n
1998 and further up to 77 1n 2003 Similarly, infant mortality rate increased from
90 per 10001 1990 to 11210 1998 and 115n 2003. Cn a brighter note, the 2008
Kenya Demographic and Health Survey indicates that there 1s a decline in the
rate of both infant and child mortality rates The survey indicates that'Comparing
data for the five-year period preceding each survey, under-five mortality has
declined by 36 percent from 115 deaths per 1,000 1n the 2003 KDHS to 74 deaths
per 1,000 in the 2008-09 KDHS, while infant mortality has dropped by 32 percent
from 77 deaths per 1,000 in the 2003 survey to 52 deaths per 1,000 in the 2008-09

survey''®

AWarnae et al Child heaith services it Kenya (2009} 1

Kenya Demographic and Health Survey 2008-2009 {2008) 104
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Despite these improvements, and the implementation of a number of programmes
aimed at improving chid health, infant and child mortality rates remain
unacceptably high in Kenya It 1s estimated that one in every 19 children born in
Kenya dies befere its first birthday, while one in every 14 does not survive to age
five.” As such, Kenya remains one of the countres in the world with hugh nfant
and mortality rates This situation 1s inked to factors such as economic status, the
mother’s level of education, health care and nutrition *

Evidence received by the Commission revealed that not all children in Kenya
access health care services. Economic and infrastructural factors were cited as
major reasons limiting access to these services It emerged that even minimal
fees payable at health care institutions are beyond the reach of a good number of
families Statements from children revealed that this compromises their health and
they do not always seek medical assistance when they need to A child narrated
to the Commission ‘sometimes | am not able to get treatment because of lack of
money even to travel to the Distnict Hospital, which 1s almost 20km away *

In many cases, the inaccessibility of health care services 1s compounded by the lack
of responsible caregivers A child whose brother died due to lack of medication
informed the Commisston I spend a fot of ime in the dumping site and sometimes
have no food'™ The quality of child health s particularly worrying amongst the
most vulnerable groups Provision of free health care services for HIV positive
children, for example, 1s crucial Where this 1s offered, children have benefitted
'mmensely and have been able to lead healthy lives This is particularly significant
N cases where children are orphaned 5

Child labour

47  The phenomenon of child labour 1s old and dates back to the colonial period during
which children worked on farms owned by white settlers The tncidence of child
labour has been on the rise since then It 1s estimated that there are one million
children engaged in child labour in Kenya."? A 2011 child labour baseline survey in
Busia District found that 42 8 percent of the population aged 5-17 years reported
having engaged in an activity for pay, profit or family gain for at least one hour in

47 As above

48 € Opryo el al Infant and child mortality n Kenya demagraphic and health survey 2008-2CC2 (20103103-111

49 TIRC/Slatement:02(2
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51 TJRC/Statement/0017

52 Afnican Network lor the Prevenhion and Protection against Child Abuse and Neglec!  Memorardum 1o the Truth Justice

and Reconcihalion Commission- Kenya on 13th/idlh December 2011 on the thematic hearing on children ™ {2011}
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the week prior to the survey'** On the question of child labour the Commission was
told that

When it comes 1o child labour in the country, thousands of chuldren have been deployed
inindustries such as ishing, salt and sand harvesung, quarnes, plantations such as sugar
cane, lea and coffee plantations While working there, they are subjected to hard labour
way heyond thew physical and mental capabilities and subsequently denied the nght 10
their development Some of those children have been known tc die of diseases caused
by the harrendous conditions that they work in while others have been bunied ahve in
collapsed quarries and mines Worryingly, some children have been murdered by thewr
exploiters for varied reasons including the exhibition of resistance and display of frailty *-

As in many parts of the world, child labour in Kenya 1s often the product of the
vulnerable economuic status of families Children from indigent families are forced
to fend for themselves and their families ** HIV/AIDS infections and health crises
in general have also increased the number of orphaned children and made them
more vulnerable for child labour recruitment *

The Commussion received evidence of extensive accounts of child labour involving,
prostitution, drug trafficking and the sale of 1llicit brews One child narrated to a
statement-taker that she had been forced by an adult lady to deliver bhang to her
chents and engage in prostitution ¥ Another child recorded a statement that her
grandmother routinely forced him to sell ilhcit brew ** Some families encourage
girls to engage in child prostitution to boost the family iIncome Thisis a paruicularly
serious Issue at the Coast A study conducted by Comitato Internazionale per Lo
Sviluppo Der Popali (CISP) revealed that it 1s quite comman for girls in Malindi to
seek toursts as ciients in order to earn money for their famihes Child prostitution
in Malindi is unfortunately, becoming increasingly acceptable as a means to better
the economic situation of a family

Most of them dropped out of schoo!, went to Malindi and they came back with old
wazungu and as we speak all the girls in that family have wazungu and the home has
now changed for the better, very good houses and they drive very good cars and theur
parents are now living a good fe Now just imagine what the neighbours who have
daughters and sons think about that and maybe to make the matters worse their
children have even completed school and they are at home idle with no jabs 56 you see

IPEC Kenya chilg labour baseline survey Busia district (2012 xu

TJRC/Hansard/Thematr Heanng:Children/Nairobi/13 December 2041:p 7

C Suda 'The invis.ble child worker in kenya the interseclion of poverty legisiation and culture (2001} 10(2) Nordic Journal
of Afncan Swdies p 164

Kenya Instiute lor Public Palicy Research and Analysis An overview crlissues affectng children and vuinerable groups
10 sociely  Memcrandum submitted lo the TJRC (2011}
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itis very easy for them to be tempted into going to Malindi to look for the wazungu so
that they could get rich as their neighbours.*’

In some cases, children are lured into prostitution by tourists who pose as sponsors.
An elder in Malindi narrated that:

The problem here is tourists who have come in the form of sponsors of children. They
gain the trust of the child and her /his family and eventually invite them over to their
villas or homes. Then they exploit them. This child cannot say anything because they
have taken a lot of money and gifts from the tourist.”

In essence, most children do not actively seek opportunities to engage in illicit
activities, particularly prostitution. Sometimes, poverty and hardship pushes
children to engage in various forms of labour. A 14 year old girl from Mombasa
testified as to how she was pushed by economic factors to engage in prostitution:

5o, | started doing that work also because | did not have something to eat; my aunt
was also unable to provide for me. The money she got could not provide for me; she
was a brewer of chang'aa. My aunt said she could not pay school fees for me and, so, |
was forced to be a beach girl also because there was no other job for me to do. When |
was doing that job, sometimes | would go to the beach and the police would arrest us;
sometimes | would sleep in cells. Now, one day they set me free and | went back home
to my friends where | used to stay because | did not have any other option. | did not
know what to do and | did not know where to go and beg. | tried to look for a job, the
small job in houses; as a house girl, the job was too much for me and | decided to go
back to the beach. Sometimes | would be caught by the police and | would go round
the beaches with them. As we were going round, beach boys would bribe the police
to leave me alone. | would then have to pay the beach boys using my body. Now, | did
not know what to do. | was sleeping with the Europeans; sometimes you would go
with them to the room and then they did not pay you. After he had used you, he would
chase you out of the room; he could even beat you up. Someone could give you KES
1000, which was so little, but because you were hungry, you were forced to take that
maoney, so that you could help yourself with it. | was doing that wark for my survival; |
did it to get food because back home, | did not know how my parents were surviving.”"

Enforcing the law in cases of sexual exploitation is hampered by uncooperative
relatives who opt to receive compensation instead of calling for the prosecution of
the perpetrators. The absence or loss of parents often leads to children fending for
themselves leaving them susceptible to being exploited for labour.*
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D Oliech ‘Assessment on children’s vulnerability to sexual exploitation in Malindi (2009) p 28
Oliech (n 59 above) 18.

TJRC/Hansard/Thematic Hearing/Children/Nairobi/ 14 Dec 2011/ p.37
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Domestic violence also potentially increases the vulnerability of children to child
labour. Children experiencing violence at home sometimes opt 1o run away from
home and end up being employed to meet their basic needs Another impartant
predisposing factor 1s violent conflicts Many children, for instance, were forced into
the labour market by the 2007/2008 PEV As narrated by a child who was a victim of
the PEV

We were displaced by the post elections violence My mother became sick as a result
of stress emanating from her inability to provide for us Although | did not hke i1z, | was
forced to engage in prostitution so as Lo feed our children and buy medicine for my
mother’

Children and Conflict

34
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Violent conflicts and episodes of generalized violence have devastating impact
on chitdren In 1996, the UN study on the impact of armed conflict revealed that
an estimated two million children had been killed in armed conflict durning the
preceding decade The study proceeded to note that

These statistics are shocking enough, but more chilling 15 the conclusion ta be drawn
from them more and more of the world 1s being sucked into a desolate moral vacuum
This 15 a space devoid of the most basic human values, a space in which children are
slaughtered, raped. and maimed, a space in which children are exploited as scldiers, a
space in which children are starved and exposed to extreme brutalty Such unregulated
terror and viclence speak of deliberate vicimization There are few further depths 10
which humanity can sink

In Kenya, violent conflicts that have marred Kenya since independence have had
a profound impact on children in many different ways During the colomial penod,
the Mau Mau, children were subjected to traumatic experiences, many of them
were witnesses to atrocious crimes that were committed against their parents and
adults in generally In tus book 'Trawblazer: Breaking through in Kenya,, Peter Kuguru
writes that'[f]or all children, the Mau Mau skirmishes, the Emergency situation and
the ensuing confusion, instability and insecunty took precedence over learning’
He adds that ‘It was often almaost impossible to study under arcumstances that
were themselves traumatzing’ His memaory of those traumatic days 1s captured in
the Box below,

Rift Vasley Child Rights Network Merrerangum ta the Truth Jusiice and Reconcilauon Commission



Children and Mau Mau

(Excerpt from P Kugur Trailblazer: Breaking through in Kenya (2008).

Although | was a young child while the Mau Mau liberation struggle was gathering force
in the country, | was not totally oblivious to, nor was | unaffected by, what was happening.
Aquthi location, where our Muruguru Farm was situated, was bubbling over with Mau Mau
oathing, rebellious talk and the government’s counter-insurgency activities. | remember several
incidents that were very alarming to a five-year-old boy.

[...]

The best primary school in our vicinity was Ichuga Primary School, a few kilometers from
Kiamaina.

[e]

When | began living at Kiamaina, | was not much aware of the, nor was | overly worried
by Mau Mau activities. It was a relatively peaceful time for me, perhaps because of my young
age. But as time went by, the sound of gunshots shattering the silence of the night went from
occasional to frequent by the end of 1952, By 1953 it was not just gunshots which rent the air,
but also full-blown combat engagements and daily bomb detonations. Soldiers, armed to the
teeth, patrolled the countryside, beating people and raping women. The colonial government
had eventually declared a State of Emergency on October 20" 1952, believing that the mayhem
and bloodshed would end very quickly. They also hoped that the Mau Mau adherents would
be disoriented when their leaders were eliminated or, at least, taken out of circulation. Many
people were arrested that night and from then on detention without trial became the norm.,

[.]

The State of Emergency pushed the Mau Mau militia even deeper into the forests from
where they carried out increasingly frequent attacks on settlers and loyalists, including Chiefs
and Headmen. The curfews, confiscations of cattle and collective punishments imposed by the
colonial government did little to deter the Mau Mau movement. The Mau Mau had the upper
hand all over Kikuyuland where they had the support of the masses in their role as political
liberators and in their struggle for the return of the stolen lands. New songs in support and
praise of the Mau Mau were being compased and sung everyday across the countryside.
Kenyatta was hailed as the unseen head of the liberation movement in many of the praise songs.

This was the prevailing atmosphere when my two sisters and | joined Standard 2 in 1953,
Things had changed at school too. | was no longer the class monitor, and we had a new teacher,
But the major changes were deep-seated than that. Now, uniformed government soldiers
patrolled the schools. Army jeeps, filled with soldiers with guns at the ready, drove up and down
the road near our schools at regular intervals. Gunfights were the order of the day all over the
countryside. Day and night, bombs targeting Mau Mau hideouts were dropped from planes into
the Mt Kenya forest, which was only five kilometers from Ichuga Primary School. We could see
that the Karatina-Nanyuki trains that passed thirty metres or so fram our classroom were filled
with armed soldiers. The Mau Mau made several attempts to derail the trains.

L]
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| remember one vicious and intimidating white man nicknamed “Wai Wai” because he was
always asking * Why?" He was said to be a son of one of the members of the Briish anistocracy
who cccupied alarge ranch near Nanyuki Sull alive, | am told be”hangs out”today on a farm near
Rimuruti Accompanied by two African soldiers, Wai War would drnive around our neighbourhoed
with a sten gun slung over his shoulder He used the gun to randomly shoot people at a whim
One day | was walking home from school with a group of children War Wai drove past us and
stopped his jeep justin front of us He jumped out and shot a chicken just to Inghten us War Wa
induced fear in everyone, 2s he was a brutal and trigger-happy sadist

[

1954 was areal year of reckoning in my young life | was now in standard 3 but still academcally
all at sea Everything that has happened, including the fact that | had now changed schools three
times, had disonented me For all children, the Mau Mau skirmishes, the Emergency situation
and the ensuing confusion, instability and insecunty took precedence over learning it was often
almost impossible to study under circumstances that were themselves traumatizing In January,
as soon as the school year had begun, a troop of soldiers led by the infamous Wai Wai stormed our
school and began screening our teachers, interrogating them for Mau Mau inteligence Some of
them were serously beaten in front of their students, and others were taken away to detention
camps The aircraft were meanwhile aircling overhead blanng out the anti Mau Mau propaganda
This time they were announcing that the famous Mau Mau leader who halled from Kiawarig,
General China, had been captured, and that 150 stor had been killed overmight ftor  was a word
that Homeguards had coined to depict the Mau Mau as outcasts

L

| resumed Standard 3 in my fourth school, Muruguru Primary school, in early 1954 [ had a
lot of trouble agjusting and fiting Into this totally new environment | cid not know anyone in
my class and everything was strange The children were very suspicious and steered well away
from me It was as if | was a traitor and they were Mau Mau In fact, some of the boys would
follow me around and question me, trying to estabhish whether or not my family had been
brought into the village to inform on them It was a long while before | gained acceptance and
made a few frnends [nevitably, under these conditions my scheal work suffered

Security at the school was ught Homeguards rebigiously escorted us to school everyday,
although the school was only a football pitch away from the vilage drawbndge There was a
twenty-foot hagh sentry tower from which armed Homeguards were stauoned at the scheol,
and white scldiers passed through reqularly, harassing teachers and pupils alike Yet despite
the security measures, the Mau Mau sull came, did whatever they wanted, and left There was a
well-organized secret communication network between the villagers and the Mau Mau, and it 1s
obvious that some Homeguards must have been part of that network

Between 1963 and 2008, the Commssion's mandate penod, children were direct
victims of violence and atrociues duning conflicts and state sanctioned secunty
operations Indeed, the most abhorrent and ghastly accounts of violence that the
Commussion heard involved children Atrocities against children included killing,
maiming, torture and sexual violence Children were also witnesses to cnmes, as
a result of which, many who survived the crimes have remained traumatized for
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years The Commussion found that children were both direct and indirect victims
of gross violation of human rights commutted in the following contexts Shifta War,
security operations in Narthern Kenya, Mt Elgon conflict, ethnic clashes of 1992
and 1997, and most recently, during the 2007/2008 Post Election Violence (PEV)

The number of children who have been victims of violent crimes during these
Incidents runs into thousands but the stories of many have never been heard In
relation to the number of children who were affected by the PEV, a representative
of a child nights organization told the Commission that
We might not know the actual number of the children who suffered in this country
because some of them died Some were unable to tell their stories Others decided to
be quiet because there was nobody to tell their stories or they had no words in which to
express how they felt However, there are others who have been brave enough to risk
refiving that moment through the stories they have been able to tell in vaniaus forums
These have been the veice of those who could not tell the story as it was The video
presented by children of Bondo 1s an example of some of those brava children who lived
to tell their story in a video, perhaps to appeal to the hearts of those who are responsible
for keeping children safe and ensuring that they grow up to realise their full potental,
and also to the hearts of those who perpetuated the viclence to thirk again and change

Although no statistical data is readily available, there 1s no doubt that children have
been gravely affected by conflicts Conflicts have contributed to the breakdown
of the family unit, which, in turn, has impacted children’s hivelihood The death or
disappearance of a loved one, particularly one who is responsible for a child's weli-
being, 1s particularly devastating Children victims of the PEV who testified before
the Commission spoke about how therr lives had changed following the death of
their parents or relatives during the PEV * Many of these children are now orphans
and are staying in orphanages *

Killing and maiming

59

64

Many children have lost their ives during conflicts in Kenya, many of them in the
most abharrent of ways Testimonies received by the Commission show that the
age of children who have been killed in conflicts In Kenya range from infants of a
few days to teenagers of 17 years The Commission was told of a newly born baby
that was snatched from the mother and hacked to death by a machete
On 27th [December 20C7], when | was walking behind a man, | saw him holding a kid’s
hand and there was a lady behind him who seemed to have came from maternity This

man was called by a group of people and asked where he was going and where he was
coming from He was also asked what had happened where he was coming from He did

TJRC/Stalement/0004 TJRG/Statement 0454 TJRC/Slatement/0201 TJRC/Siatement 0302

65 TJIRC/Hansard/Publc Heanng'Bungema: @ Jul 26147 pp 24 25 and 28
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not answer, he started trembling, By then, 1 had reached where the group was and the
lady had also arnved She was tald to place what was in her hands down and when they
discovered that 1t was a baby, they hacked it and | said 'Oh, my God " The baby that the
man was holding was hacked and he fell down "™

A woman explained to the Commuission how her child was killed 1n a ternble
manner during the Mt. Elgon conflict

In 2007 we encountered 4 difficult tme 1 tried to tell my husband and my child to run
but my child would only cry Those people took my child and placed her on an arrow
and then speared her on the forehead | feel very bad about how my child was killed *

In Hola a mother described the killing of her child in the following words' ‘He was
slaughtered like a chicken and he was thrown in the river in the farm where we
were living’™ Another mother used similar language to describe the killing of her
two children during the Mt Elgon conflict.

| got into the house where my children slept | found my children lying outside the
house They had been slaughtered like cows Blood was cozing all over Iran away Itwas
(ke | was running mad 1 ran back, while screaming [ ]} found my husband there with
my neighbours They asked me "Why are you ¢rying? | told them "No, my children have
been slaughtered” When they heard this, we went back to the scene When we reached
my children’s house, we found their bodies sprawled on the ground outside Both of
them were taken out there and slaughtered One was Robert Simiyu, who was 16 years
old, and the other was James Wanjala, who was 13 years old ™

Another woman narrated a starkly similar story

| was not thinking properly | decided to go slowly to where my children were sleeping
When | arnived there, and on reaching the doar, the first thing | saw was blood splattered
everywhere 1;ust moved slowly and | found the door was open and my two sons had
been slaughtered like cows and they were just there naked | was mentally disturbed by
the scene

In Mt Elgon, bodies of some children who were killed by Sabaot Land Defence
Force {SLDF) were eaten by dogs '

The Commussion heard several cases of children who were burned to death dunng
the PEV At the Kiambaa Kenya Assemblies of God Church, Eldoret, children were
among those people who were burned to death 7 That the church 1s a sacred place

TJRC/Hansard/in-Camera Hearing:women Kisumu/16 July 2011p 22

TJRCMHansardWomen s Hearing'Bungoma/r9 July 2011/p 49

TJRC/Hansard/Women's Heanng/Hola/ 13 January 2012/ p 9

TJRC/Hansard/In-Camera Hearing/AWomen/10 July 2011/p 2-3

TJRC/Hansardfn-Camera HearingMomen's Hearing/Bungoma/8 July 2011/p 19

TJRGC/HansardWomen s Heaning/Kapsokwony/24 May 2011/p 16

See TJRCiHansard/Public Heanng Eldoret4 October 2011.p 1-36 TJRC/Hansard/Thematc Heanng/Children/Nawroby 13
Dec g011yp 24
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of worship did not matter to the attackers. A few children miraculously escaped the
tragedy at Kiambaa. A man who lost his wife and a five year old child in the tragedy
narrated to the Commission how the rest of his children managed to escape from the
church:

God did a miracle because the day the church burnt down, one of the children was
in the church but he was able to jump over other people. When he ran out, he found
other boys waiting for them outside. So, they managed to run without being injured. My
daughter who was alsc in the church survived together with her children.”

In Naivasha, members of the same family including eight children were burnt to
death. The children’s father explained to the Commission that the killing of his
family members in such a brutal way had left him 'like a naked person’’

During the 2007/2008, some children were also killed by police officers. The deaths

caused by police officers were mainly as a result of gun shots. A mother narrated to

the Commission the painful story of how her son was shot dead by a police officer:
On 1 February 2008 my son, who was in secondary school, was killed by police officers.
He was in Form Il in Ngariet High School. During that conflict, they were told to come
back home because the school is near the boundary of Kisii and Kipsigis. When he was
at home, he left to go somewhere and before he even could walk for one mile, he was
shot by a police officer and he died on the spot.’”®

The Commission received evidence which suggested the possibility that children
of a particular ethnic group were targeted during the 2007/2008 PEV. The
Commission was informed that in Nakuru, attackers mainly of the Kikuyu ethnic
community were particularly looking out and targeting children of the Luo ethnic
community. The intention of the perpetrators was to kill Luo children so that they
do not become ‘tomorrow’s Raila’ According to a witness:

At that time, men were the ones who were being killed. Even if you got a baby boy, they

would say that is tomorrow's Raila. | had one son. He is called Peter. When | heard they

were |looking for boys, | locked him up the toilet. | told him, “just sit there. Even if you die,
justdie inside there"[...] I locked him up in the toilet because | wanted him to survive.’

In some circumstances, conflicts have led to the large scale killing of children. This
was the case at a school in Turbi, Marsabit, on 12 July 2005.” In this tragedy, which
has come to be known as Turbi Massacre, 95 people were killed and several others
injured. Of these, 22 were children killed within the grounds of Turbi Primary School.
As a witness testified:

TJRC/Hansard/Public Hearing/Eldoret/4 October 2011/p. 27
TJRC/Hansard/Public Hearing/Kisumu/14 July 2011/p. 4.
TJRC/Hansard/Women's Hearing/Kericho/20 September 2011/p. 2
TJRC/HansardMomen's Hearing/Kisumu/p. 25-26.

See detailed discussion of the Turbi Massacre in Volume 2 of this Report
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In July, the school and manyattas were invaded and my son who was in class eight was
killed Many children and women were murdered There was nowhere we could run to,
so we stayed in the same place The Government did not help us An airplane Carrying
the NTV crew came The plane that carned the soldiers stayed in the hills and they saw
the people who had been killed and the animals that were being driven away Nobody
came to our rescue We asked ourselves why we were not rescued and yet we were bornin
Kenya Justimagine 21 or 22 chuldren were killed These children were supposed 1o be the
future leaders of this country ™

Another witness who was aged twelve at the time of the Turbi Massacre narrated
his expenence as follows

Atthat time, | was a candidate and as per the schoal rules as a candidate, one had to wake
up at 5 00 am | woke up at the usual ume and went 1o class with four of my classmates
As we were deeply engrossed 1n our studies, one man dressed like a policeman entered
the class and started interrogating us We stood up and started wondenng what was
happening | then saw many people surrounding the scheol and | got fnghtened They
then entered the class and shot one of my classmates as he tned to escape They shot
him 1 the heart and | hid under my desk. They also followed me there and shot e
as they inteirogated me They shot me on my left leg and the night side of my hips
and | have a scar that has not recovered They came in with umiform and killed my
classmate and shot me on my nght kmb | found myself lying on the body of my friend
They went out and killed those people who were coming to the school They killed 28
pupsls except me and three others Three pupils had also been raped by the bandits
The bandits went to the village and at that ume there were three policemen who were
there They tried to rescue others but, unfortunately, the bandits were over 700 They
surrounded the villages and killed elders who were over 70 years and above By this
time, except the three candidates, there were a total of 31 people who had been killed
Majority of those people had guns while others had spears They spake in Amharic, the
Ethwopian Language and ceuld not be understood  As time went by, they took all the
animals, shat everybody on sight and went away After a few minutes later, the DC far
Marsabit arrived They crossed the barder but nothing was recovered | was taken 10
Marsabit Hospital where | stayed for two weeks and later 10 Kenyatta National Hospital
where | stayed for almost five months | was later on discharged | did my KCPE while at
Kenyatta National Hospital where | scored, 373 marks *

Before the Turbi attacks, the school had 294 pupils, of whom 22 were killed and
20 injured Approximately 80 children were orphaned as a result of the massacre
Many of these “Turbi orphans,” as they are sometimes called, have not been able
to return to school. The school was targeted because it was considered the heart
of the community and have the greatest impact. Residents of Turbi cnticised the
government for falhing to prevent the massacre

TJRC'Hansarg Public Heanng Marsabi/ 4 May 211" pp 2-3

TJRG/Hansard/Thematic Heanng: Chilgren/Narob/ 14 Dec 2011/ pp 4142



71. Anecdotal evidence suggests that a far greater number of children are seriously
injured in conflicts and moments of generalised violence in Kenya than those who
are killed. Such injuries have left these children maimed for the rest of their lives.
During the Mt. Elgon conflict, SLDF were responsible for cutting off the leg of a five
year old boy.*” Another child victim of violence was hacked with a machete on the
head and his private parts mutilated. He survived the brutal attack but his life has
fundamentally changed:

This child remained in the house and he stayed there alone. Everybody had gone
to different direction and we stayed out for two days without knowing where the
child was. We found him on the third day. We found some policemen who helped us.
We found him in a bush where his head and private parts had been cut and he was

bleeding. He could not get treatment. He has not gone to school. It is because of his
health problems that he has not gone to school.®'

Amother speaks about the shooting of his son by a policeman during the PEV

TJRC/Hansard/Women’s Hearing/Kisumu/16 July 2011/p. 20-21

I sent my son, Michael Oluoch, to look for food at Kibuye Market [...] One person was from my
house going to his place at Nyalenda. He heard that people had been killed at Kibuye. He called
my daughter, Carol, and told her:“| have seen a boy lying down and he looks like your brother who
had been sent to the market by your mother."| could not even manage to cry. | was vomiting and
falling down. Even my mother was around. | walked through the market of Manyatta and found
two children who told me: "Mama Michael, Michael has been taken to Russia | walked with those
two children very fast to get to Russia because gunshots could be heard all over.

When we reached there, | started with the Casualty because | was told that three people had
been taken to the mortuary and two to the Casualty. When | reached the Casualty, | found my son
crying. The other one had been shot on the hand and there was flesh hanging. They shot his hand
and foot. Mine had been shot on the foot. He was crying and telling me: “Mama, please give me
some water" People just held me because | did not have strength, The one who was there just died
as | was watching. They started treating my son. He was taken for X-ray to see whether there was a
bulletin his body. It had shot him and gotten out of the body. So, there was just flesh hanging. My
son stayed in Russia Hospital for three years. He was admitted and after a while, he got discharged.
I'keep buying medicine for washing the wound and also for his use. While he was still in Russia, my
husband died out of shock. | have been living with my son in Russia.

There were some people who had come from China to visit the Russia Hospital. They called
me and told me: “Mama Michael, come to hospital. Your son’s foot is going to be cut because it
has been badly infected and cannot heal " They asked if they could get blood from me. | told them
that | had been very unwell and was suffering from High Blood Pressure and so, | could not donate
blood. | called Michael’s brother who went to Russia and donated blood and Michael’s foot was
amputated. [...] Up te now, he is mentally disturbed and says things which we do not understand.

80  TJRC/Hansard/Thematic Hearing/Children/Nairobi/ 14 Dec 2011/ p. 32
81  TJRC/Hansard/Thematic Heanng/Children/14 December 2011
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Sexual Viclence
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As with other types of violations, there are an increased number of defilement cases
during periods of violent conflict. Sexual violence against children 1s particularly
abhorrent and appaling and often leads to devastating long-term physical,
psycholagical, social and economic effects Evidence submitted to the Commussion
of Inquiry into the Post Election Violence (CIPEV) documented 262 defilement
cases received at the Nairobi Women's Hospital during the 2007/2008 PEV period ¥
Ttus Commussion was informed that the actual number of children defiled duning
election-related canflicts was higher than the number documented This I1s mainly
because many children were displaced and were unable to report to the authornties

In a memorandum to the Commussion, CRADLE presented several cases of sexual
viclence in the periad running to and durning the PEV*® In Korogocho, Nairoby, a
12-year-old girl was defiled by the outlawed Taliban group during the 2007 General
Elections campaign period, While some acts of sexual violence were opportunistic
and committed randomly by strangers, there 15 evidence showing that secunty
agents have always committed sexual violence during security operations. According
to a statement of a 17-year-old gifl from Eldoret, her friend, a 16-year-old gurl, was
attacked by seven Administrative Police Cfficers who gang raped her Sullin Eldoret,
gangs went to houses and defiled young gifls who had been left behind by fleeing
parents

The Commissien also heard many cases of children who had to witness as their
mothers or sisters were being raped and sexually wiolated In Kenicho, a mother
was raped by administrative police in the presence of her 10 year old daughter The
child remains traumatized five years on

My 10-year old daughter 1s the one who witnessed the rape because she had not
managed to get under the bed She kept on caliing cut”Wor mama'"That child has never
been counselled to date »

Sexual violence committed against children during conflicts 1s essentially an upsurge
of what happens during peacetime Sexual violence has remained an 1ssue of great
concern in Kenya for decades This concern informed the enactment of the Sexual
Uffences Act, which specifically provides stningent and punitive sanctions against
perpetrators who abuse children sexually.® In spite of extensive provisions in this

Government of Kenya Report on Post Efection Violence(2008) p 248

Chid Rights Advisory Documentation and Legal Centre (CRADLE) Memo to the Truth Jusbce and Reconchanon
Commuission on historical gross violations of child nghts i Kenya (2011) p 14

TJRC/Hansard-In-Camera Hearing Women'Kencho/ 20 Sept 2019 p 22

No 3ol 2006 Laws of Kenya



76

77

78

Act, sexual violence against children continues to occur in all parts of the country
According to the Kenya Police 2011 crime statistics, 3,191 cases of defilement and
277 cases of incest were recorded ™ The Commission received testimonies of grave
sexual violence against both female and male children These testimories reveal that
sexual violence increasingly occurs in environments that should be safe havens for
children, such as homes and schools But of all the locations inwhich girls are sexually
abused, homes are the most common *” Due to the nature of the relationships in
this setting, many of the cases are unreported and victims experience the abuse
repeatedly

Evidence reveals that more and more cases of sexual violence aganst children are
perpetrated by individuals who should be protecting them, such as parents, family
members, teachers, religious leaders and members of the police and military ® In
many of these cases, the children are subdued into silence about their experiences,
and as such, these cases are never reported to the police

When | was in class six, | was raped by my dad [ ]1told my mom However she told me
it was a hie | went to school and teld my teachers They tock me to hospital **

Another child tald the Commission that she recalled she couid not report attempts
by her brother-in law to rape her because, in her words, ‘he was paying fees for me
[and if I reported him] | could not go to school anymore’ When she told her parents
of her experience they asked her to 'keep quiet about it Another child told the
Cammission the following story

When my mother sent me to fetch water and wash clothes in the river, | met a certain
man He was working with the Ministry of Public Health | was still a student He got hold
of me and took me to the forest He told me rot to speak and not ta mention his name
He raped me and | became pregnant 1 did not know until when | went back to schoo! 1
was in a boarding school then i1old my mum but she said that f we reported the person
then our businesses would be closed So, | kept quiet In the middle of the term, | feltll
I did net know that | was four manths pregnant ™

A doctor and counsellor at Kisi District Hospital explamed to the Commuission that

In many cases where perpetrators of sexual viclence are known to the victims, the

victims are always grven financial incentives not to report or to drop such cases
What pains me most s the fact that the parents of children who are defiled collaborate
with the rapists The rapists pay some httle money, ranging between KES 2,600 and KES
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90

Kenya Police Annuat Cnime report for Ihe Year {2011) p 25 Avalable at hip fwway kenyapoiice go ke/resources/
CRIME%20REPORT"5202011 pdf {accessed 1 July 2012}

CRADLE Sexual Viclance Blood Sweal Fears and Tearsp 6

See e g TJRC! Slatement’ 0003

TIRC/Hansard/Thematic Hearing/ChildrenNawroti’ 14 Dec 2011/ p 55

TJRC/Hansard\Wemen s Hearnng/Barnngo/ 25 Oct 2011/ p 15
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3,000 and the parents forgive them Many of the young children | attend to have been
defiled by their fathers. When such a child goes out and says that she has been raped,
because her mother wants to defend her husband, she says “Let this 1ssue be resolved
at this place” This trend 1s affecting the lives of our gils because after some time, the gul
becomes afraid of men”

As some of the testimonies above show, while the assumption is that perpetrators
are always male relatives, there 15 evidence that female relatives perpetuate this
vice either through complacency or actively encouraging 1t An epileptic girl told
the Commussion that "My mother, a bar-lady, beats me and brings me men to rape
me and If | refuse, | am beaten and bottles putin my private parts’ **Vulnerability of
girls to sexual violence 1s linked to socio-economic and cultural factors. Vulnerable
children such as street children are always raped by strangers at random locations.
There are also cases where perpetrators target institutions such as girls” boarding
schools The Commussion heard of a case in which robbers attacked Hawinga Girls
Secondary School in 1993 and sexually assaulted students

A group of robbers went to the darmitories, where they beat up students, took therr

personal belangings, money et cetera It was during this time that they attacked some

of those students sexually They were over ten, and | want to whisper to you that some
of them were infected About ten girls were sexually attacked *

A similar incident happened at Kangubin Girls High Schoel 1n 2006 While
educauonal institutions have taken some measures to ensure the secunty of
students, the incidents at these schools show that these measures are sometimes
Inadequate

In schools, perpetrators of sexual violence alse include teachers and other individuals
in positions of authonty In the period 2009-2010, 1t 1s reported that 1000 teachers
were sacked for sexually abusing children . Another study conducted between 2003
and 2009 revealed that 12,660 girls were sexually abused by their teachers, yet only
633 teachers were charged with sexual offences * During the Commussion hearings
in Busia a narrated how her minor daughter was defiled by a teacher
When they reached the teacher’s house, | Theresa) knocked at the door and the teacher
came out While he was standing at the door holding [Nancy's] hand, [Theresa] gave the
luggage that she had The teacher pretended that he was checking the luggage and in the
process pulled [Nancy] mto his house [Theresa] ran away and proceeded to school The
teacher locked up [Nancy] in the House and as such she did not go to school The teacher

TJRCI/Hansard'Public Heanng/Kisi: 22 Jul 2011/ p 24

TJRC/ Statement! 52

TJRC/Hansard/Pubhc Heanng/Kisumu/ 18 July 2011/ p 40

IRIN Analysis Sex abuse in Kenyan schools (2011)

J Ruto Sexual abuse of school age children Ewidence from Kenya' (2009 12 Journal of International Cocperahon in
Education 177



too did rnot go to school He stayed behind and defiled the child When the child tried 1o
scream he threatened to kilt her with a knife So, the child just persevered until evening In
the evening a young man visited the teacher's place Because [Nancy] was stilin uniform,
he brought home clothes and pleaded with [Nancy] to remave her uniform They tried
to convince her to get married but she refused They continued arguing but she refused
to remave her uniform The young man went back to their home That evening, [Nancy)
remained in the teacher’s house The teacher continued defling her the whole might *

82  According to guidehines issued by the Teachers Service Commyssion (TSC}in 2010
any sexual abuse of a child by a teacher should be reported to the TSC within 24
hours However, in 2009 for instance, 90 percent of cases involving sexual abuse
perpetrated by teachers were not reported to the TSC In 2009, only 35 teachers
were found responsible of defiling students =

83 A worrying trend that became evident during the Commussion’s hearings 15 the
Increase in the number of cases of girls being defiled by their peers. In 1991, 71
girls at St Kizito High School, Meru, were raped by their male counterparts In
general, cases of minors convicted for defiling girls are an the Increase

84  Sexual violence against male children 1s increasingly also an issue of concern
Kenya According to the 2011 Kenya Police Statistics, 114 cases of sodomy were
reported to the police. Although this data i1s not broken down by age, it 1s hikely
that most of the victims in such cases are male children Similar to sexual abuse
against girls, boys are sexually abused by close relatives as well as by strangers *
Socio-economic factors also contribute towards increased vulnerability of boys
Street boys, for instance, experience higher incidents of sodomy.

My suffering began when my mother left for Nairobi and left me with my grandfather |
ran away from home and hved in the streets of Nyahururu | have suffered assaults and
attempts of sodomy from older bays while on the streets **

85 A child in Mombasa similarly recounted

My parents died when | was three years | was adopted by a street mother who
brought me to Mwakinye dumping site | was sodomised while on the streets *

a6 Based upon the testimony received and on the opinion of experts, the Commission
recognises that sexual violence against boys Is grossly under-reported Testimony

58 TJRC 'Hansard Womens Hearng Bus+a/é July 2015/ p

47  Teachers put on notice over sex abuse of learners The Standard 10 Febryary 2010
98 TJRC/Hansard/Thematic Hearing/Criidren/Nairobi/1 ¢ Dec 20117 3122
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received by the Commussion suggests that, for cultural and other reasons, bays
tend to remain silent about these incidents

Forced recruitment

87

88

89

Vigilante or militia groups in Kenya sometimes target children for forced recruitment
The phenomenon of forced recruitment of children into these groups underscores
the status of such children as vicums and perpetrators all at once Ther nights are
violated through the act of abduction and forceful enlistment. Upon enlistment,
they are forced 10 commit cnmes against innocent Citizens, sometimes against their
own family members The Commussion received testimony of forced recruitment
involving two particular militia groups Mungiki and SLDF In relation to Mungiki, a
witness in Nyer told the Commission that

The other problem 15 the groups that we have been tald about by this lady here
Innacent youths are being forced to join those groups They are beaten and injured
So, they just join the groups because of fear What will we do to save our chitdren from
such situations? What will we do to those who are oppressing our children to join those
groups? | will ask the TIRC ta think about the pohiicians and what they will do about cur
children They are supposed to be counselled and enhghtened so that they can protect
themselves from joining illegal groups which they are not supposed to join ¥

In Mt Elgon region, the SLDF forcefully enlisted children into its ranks and those
who resisted enlistment were severely punmished The Commussion receved
testumony from a boy who was forcefully enlisted into SLDF at the age of 13 His
chores in the SLDF camp included fetching water and looking after a herd of cattle
He described to the Commussion how he was enlisted
After finishing my KCPE exam, we went out and found there some men We were taken
away When we were about to reach where they were staying, my friend asked them
where they were taking us But the man was caned thoroughly and he was forced to
accompany us As we reached there, the first duty that | was given was to fetch water
The next morning | was assigned the duty of looking after amimals That was the duty !
took untl tleft the camp ™

Later, when state secunty officers invaded the camp, he was shot and wounded in
the knees but 1t was not after about three weeks that he was allowed to leave the
camp to seek proper medical attention

We were about 1o take our breakfast, when they shot bullets in the air and everybody

ran away | also ran away and hid 1n a certain bush As they were moving towards where
1 was, one of the bullets hit me on the knees After two hours, they left and 1 went back !

101 TJRC HansardiPublic Heanng Nyer § Nov 2011 p 20
102 TJRC hansard Public Heanny Kapsokwony/ 24 May 2011 p 2-8
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found that most of them had come back ! was told that some of our members had been
shot dead So, we were to go and bury him We went there and dug the graves and bured
them |was hurt on the knee | stayed that way After two weeks, my wound worsened [ ]
| asked the commander of that group to grant me permission ta go and look for treatment
| had to look for the traditional herbs before as | waited for permission So, | persevered
for three days That was when | told the Deputy Chairman [} He asked me whether | got
my secondary admission letter | told him, yes, | got it He then commanded them that |
had to leave and go to school Thev then granted me permission and | went back home
On arnving home, | found everybody had migrated My mother was hving at Kapsakoy |
showed her my wounds and she took me to hospital | was treated and discharged '™

During the PEV, teenage boys were involved in attacks against ' enemy communities!
with some participating voluntanly m such attacks In Nakuru, however, the
Commission heard that boys of Luo and Kalenjin ethnic communitres would be
forced to join in attacks against the Kikuyu According to a witness

During that time, members of the Kalenpn community were saying “This 15 our fight”
They wanted the Luo to join them in fighting the Kikuyu, because they were the ones
who were fighting because of pelitics All the boys aged 14 years and above would be
forced to go and fight The young Luo boys wha did not know how ta use the arms were
not comung back  The situation forced people to hide therr 14-year-old boys, so that
they were not forced to go and fight The fight was between the Kikuyu on one hand,
and the Kalenjin and the Luc on the other | also kad a young son 1 was lving with, who
was around 18 years old 1told him "Do not go Just stay in the house "'

Impact of conflict-related violence on children

91

92

Direct or indirect violations of children’s human rights have profound and long-
lasting physical, psychological, and socio-economic consequences Global reports
reveal that owing to therr vulnerability and their physical and psychologica
immaturity, violations against children have long-term effects ™ Some of the
violations committect against children investigated by the Commission had grave
and irreversible consequences. For instance, besides the acute emotional and
physical harm that sexual violence leaves behind, there are also cases in which
sexual violence victims were infected with sexually transmitted diseases such as
HIV/AIDS In other cases, the victims became pregnant following sexual violence
and now had the added responsibility of bringing up children

Together with physical harm, many children also suffer psychological damage,
ncluding post -traumatic stress disorder and other senous psychological and

103 TJRC/Hansard/In-Camera Heanng/Kapsoxwony.24 May 2017 2
104 TJRC/Hansard/Public Heanng/Women s Heanng/Kisumu/p 13-14
105 G Machel 'mpact of Armed Confiet on Children {19¢6) 50
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emotional conditions, resulting from human rights viclations Children who
submitted statements to the Commussion often used words such as anger, fear,
pain, bitterness and sadness to describe their emotions following the violations
From their submissions it was clear that many of them were traumatised by some
of the Incidents they witnessed and experienced A boy who witnessed the hand
of a man chopped off, which was then eaten by a dog, informed the Commission
that he was still traumatized by the incident ' A mother teld the Commussion
how the brutal murder of her children had affected her other children
One child saw the others being slaughtered and her mind 15 not okay There are times
she gets shocked She cries a lot when she starts thinking There is another one who
keeps talking to herself and saying "If we had our brothers, maybe, we would be
peaceful and would not have suffered like this” So, the mental health in my famuly 15

not okay If you tell my husband to even histen to these cases, when he goes home, he
will not eat or sleep 5o, this 1ssue has disturbed my family mentally '

Some children bear deep feelings of anger and would Ike to take revenge For
example, when asked what he would do 1o those who chopped off his night leg, a
child unequivocally stated that | will kill him'™

These deep feelings of trauma, anger, and In some cases desire for revenge,
may fuel further violence n the future It was clear from the testimony that the
Commussion heard that the cycie of violence that has plagued Kenya is developing
new roots in the younger generation Constant exposure to violence normalises
it and children begin exhibiting violent tendencies For instance and as earher
observed, following the 2007/8 post-election violence, several schools were razed
ta the ground by students

Even for thase chitdren for whom the trauma does not lead to feelings of anger
and revenge, it often leads 1o loss of their confidence and may prevent them from
realizing a better life According to a child who spaoke to the Commission, ‘what
| saw during the violence cannot enable me to perform well in my studies”™” In
some cases, the psychological damage may manifest physically
the first person to be killed was killed inside our shop When my five-year-old brother was
siting there cutside he saw what happened He was unable to talk and from there he

ook one year before he started to talk And for now he 1s a stammerer because he usually
remembers ' *

106 TJRC:Statement'0§84

107 TJRC/Hansard:In-Camera Heanng Bungomaitd July 2011°p 10

108 R TJRC/Hansard/Thematc Heanng/Children.Nairoti/ {n 182 above) p 35

108 Rift Valley Child Rights Network Memerandum 1o the Truth, Justice and Reconciliation Commussion (2011 3
110 Rilt Valley Cruld Rignts Network Memorandum to the Truth Just:ce and Reconciraton Commission (2011 %



Children and Forced Displacement
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Forced displacement has major adverse consequences for children. Displaced
children (internally displaced and refugees) are always subjected to extremely
harsh conditions which negatively interfere with their access to education,
health care, decent shelter, adequate food and other basic human needs. As
discussed in the previous chapter, forced displacement has a long history in
Kenya. Although statistical data on displaced children is lacking, there is little
doubt that children have traditionally constituted a huge proportion of displaced
persons. Information on IDPs of the 2007/2008 availed to the Commission by
the government did not disaggregate the data according to the age of the
IDPs. However, it is estimated, for instance, that 75% of IDPs in the 1990s were
children.'

Children separated from their caregivers or unaccompanied children are always
the most vulnerable among displaced children. Some of them are never reunited
to their families,''? and may eventually become street children. Empirical evidence
suggests that the period after the 2007/2008 PEV saw an upsurge of street children
in Kenya. There was an increase of street children in such towns as Molo, Kitale,
Naivasha and Eldoret. A study conducted by UNICEF in December 2011 found
that 37 percent of street children profiled were IDPs generated by the PEV.'"* The
study found that food insecurity is the most fundamental factor causing children
to connect with the streets."* Other factors that IDP children cited as reasons
for joining the streets are as follows: displacement leading to family separation;
poor living conditions and lack of support in camps; humanitarian withdrawal
and camp proximity; inability to rebuild livelihoods due to unsystematic, rushed
resettlement programmes; and death, separation or injury of family members.'"s

The condition and life of displaced children who end up in streets is located in
its broader context; the general phenomenon and plight of street children in
Kenya.The number of street children has been increasing over the years. In 1989,
it is estimated that there were 16,300 street children in Kenya.''® This rose to
more than 40,000 less than a decade later in 1997."" In 2007, experts estimated

12
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114
115
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17

R Rogge The internally displaced population in Nyanza, western and Riff Valley province A needs assessment and a
program proposal for rehabilitation (1993) 3.8 cited in Human Rights Watch Juvenile justice Police abuse and detention
of street children in Kenya (1897)

See e.g. TIRC/Hansard/Thematic Hearing/Children/Nairobi/ 13 Dec 2011/ p.28.

UNICEF The chronic urban emergency in Rift Valley Kenya: Report from profiling children connected to the streets in Rift
Valley province (2012) 45

As above, 49

As above., 49

Human Rights Watch Juvenile justice Police abuse and detention of sireet children in Kenya (1997).

As above.
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that there were nearly a quarter of a million children living on the streets, with
approximately 60,000 children in Nairobi alone "' Most of these children are
driven to the streets by poverty, loss of parents or caregivers and/or abuse
Increasingly, parents send out their children 1nto the streets to beg for money
and food ' But for some children, the street 15 the only home they know,'” and
as such, the number of children born to street children has steadily increased
over the years With no other viable options, children born on the streets are
more vulnerable and are subjected to harsh conditions

Streat children usually lack basic human needs and are subjected to gross
violations of human rights on a daily basis A fact finding mission conducted
by Human Rights Watch in 1996 found that street children were subjected to a
wide range of violations by law enforcement officers ' These include physical
abuse, exhortation, sexual abuse of mainly qirls, arbitrary detention The
mission further documented violaton of the nights of children in the juvenile
Justice system and concluded that ‘in addition to the hazards of living on the
street, these children face harassment and abuse from the pchce and within
the juvenile justice system for no reason other than the fact that they are street
chidren’'* A few years later in 2001, another study found that police brutality
against street children was still rampant and institutionalized '** Although in
recent years, significant changes have occurred in the way the government
responds to street children, interviews with street children in 2012 revealed that
their greatest fear 1s being arrested by the police and municipal authorities,'who
conduct regular violent round-ups of children, and whose whips and beatings,
have caused some children to be hospitalised.'* Still, the greater challenge lies
in addressing the root causes that push children into the streets As has been
noted, the problem of children in Kenya 1s symptomatic of deeper structural
1ssues among which are issues of land distribution, governance, corruption,
ethni¢c division and unempioyment '**

IRIN Youth in cnsis Coeming of age in the 21sl cenlury - KENYA Nawobis Street Children Hope lor Kenya s future

generation 12067 Avaiable &t hilg /www nnnews org/inDepthMain aspx?InDepthld=284Reportid=699874Country=Yes
TJRC/St1atement 0125

TJRC/Stalement:D124

Human Rights Watch Juvenile justice Police abuse and delenion of street chiidren in Kenya (1997)

As abave

Human Rights Walch Rights at nsk Issues of concern for Kenyan chdren (2001)

UNICEF The chroic urban emergency i Rift Vatley Kenya Report from profilng clidren connected ta the streets i Rift
Valiey province (2012) 42

UNICEF The chromc urban emergency 11 Rift Valley Kenya Report trom profiitng chuigren connected lo the streets i Rift
Vailey province [2012) 18



Plight of internally displaced children

100.  With an estimated 663,921 people displaced during the 2007/2008 PEV, it is safe to
conclude that the PEV generated the most number of internally displaced children
in Kenya's history. A score of them spoke to the Commission about their experience
following their forced displacement. Many children had to spend nights in the cold
immediately following their displacement and before they could locate a proper
IDP camp. At the camps, children had to spend the nights in makeshift tents and
do with one meal a day. According to a displaced child:

We walked to the police station where we found others who had already arrived. We
stayed there for two weeks. The police officers fed us and some of them gave us soap. We
were so many and the Government was not able to feed all of us. After two days it was

decided that we would only be eating supper but toddlers would be given porridge at
lunch time. At some point even that one meal was not forthcoming.'*

101, The health of many children deteriorated because of the harsh and squalid conditions
in the IDP camps. A study on mortality and health among IDPs in western Kenya
found that internally displaced children were hospitalized at a higher rate than
resident children, that is, children who were not displaced and were therefore living
in their homes during the survey period.'”” The study revealed that most internally
displaced children who were admitted in hospitals were at critical stages of illness.
This, the study suggests, could be attributed to the fact that they were presented to
hospital later in the course of illness because 'IDP parents may have been less likely
to take their sick children to outpatient clinics because of lack of familiarity with
the area and may have waited to take them to hospital when they were sicker and
required admission’'* Indeed, the study found significantly lower rate of outpatient
visits among internally displaced children than resident children.'??

102. Displacement during the 2007/2008 PEV had a huge impact on children’s
education. The state of insecurity generally disrupted studies across the country.
According to a child:

When the violence was taking place in 2008, | was in class eight and was preparing for
my KCPE examinations. This made the environment for me to study difficult as | could
be told to put off the lights to avoid invasion from the Kalenjin people. Some of my
colleagues could not come to school at all fearing invasion at school and this greatly
affected their results.'™

126 Rift Valley Child Rights Network (2011) p.7. See also TJRC/Statement/0689.

127 D Feikin ef al ‘Mortality and health among intemally displaced persons in western Kenya following post-election violence,
2008 Novel use of demographic surveillance’ (2010) Bulletin of the World Health Organization 601 605.

128 As above.

129 As above

130 Rift Valley Child Rights Network, “Stories Narrated by Children Affected by Post Election Violence (2011) p.2.
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The situation was dire, and remains 50 for internally displaced children who are
sull Iiving 1n camps Indeed, many internally displaced children were forced by
circumstances to discontinue their education.””' Although arrangements were made
by the government for internally displaced children to resume their education, this
response was delayed and not implemented in all areas
We did not go to school the whole term The second term we were taken to school but
the head teachers did not want many children but our chief talked on our behalf and

we were admitted in various scheols, The effect was that we were all to repeat a class
which was not good for us '?

Some wha resumed school eventually dropped out due to a mynad challenges
including the inability of their parents to afford school fees The Commuission also
learnt that the government did not consider the needs of children, especially their
access to education, in designing 1its resettlement programme - Operation Rudi
Nyumbani Because implementation of the programme was delayed, in some cases
for years, the resettlement programme disrupted the education of children who had
already adapted therr new environment and settled in schools located around the
camp. On this 1ssue, the Commission was told as follows
This whole circus of resettlernent might not end soon because currently the children who
were In class four by the ime they went to those camps are today in class eight They are
waiting to sit for their exams and then the Government s saying in three weeks ume they
will relocate them to Ndaragwa To which schools and they are already registered where
they are? | think those are some of the issues that the Government 15 not being sensitive

to That 1s why | was saying that the Government needs ta be sensitive to the way they
handle the whole 1ssue of IDPs "'

Plight of refugee children

105

131
132
133
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The experience of Kenyan refugee chuldren living in Kiryandongo Refugee Camp 1s
unique and deserving of special attention Theiraccess toeducation has been severely
hampered not only because the education system in Uganda s vitally different from
that 1In Kenya but also because of a communication breakdown resulting from the
inability of the refugee children to speak the local language

My child went to school but when he saw the conditien of the refugees, he refused to go
to school He told me, “Go and speak to Kibaki and Raila so that we can go back 1o our
country” My child really suffered We could not even get treatmentin hospitals They gave
prionity 1o their people Even Mama Njeri suffered so much m hospital and in the process
lost her child | remember Pastor Mwangi who would tell us, "Itis my wish that one day the
Government of Kenya will give us farms so that we go back to Kenya” He wanted to go
back home [t 1s unfortunate because he developed diabetes and died We buried himn
May this year "

TJRC Hansard/Women s Heanng Muranga, 1t Nov 2011 p 11

Rift Valiey Child Rights Network Memorangum to the Truth Jushce ang Reconciliation Commission {2011) p 2
TJRC/Hansard/Thematic Heanng on IDPsiNairebi3 February 2012/p 44
TJREHansardWwomen s Hear ngrkaryandongo/1 November 2011ip 5- 6
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According to a mother:

Staying here is difficult because of the children, I had grand children who were schooling
in Kenya but here it is difficult because the education system is different. There is also
the problem of language. Here, pupils are taught in the native language of Acholi and
that creates a communication problem. Now the children do not want to go to school.
They want to go back to Kenya.'*

In addition, because of their destitution, many children especially girls have
dropped out of school. A mother lamented during the women's hearings that
many girls had resorted to getting married instead of continuing with studies. She
painfully pondered about the future of the girls:

Itis painful for us women. We lacked education and our children are also going to lack
education. Now, we are asking ourselves, 'What is the fate of our future?

Orphans or unaccompanied children living in the refugee camp are disadvantaged
by economic constraints and their responsibilities as heads of households disrupt
their education. As a child refugee narrated:

When you are an orphan you have to work at home, dig and go to school. This has
resulted in many cases of school dropouts. Some of my fellow youths have left school.
Not that they are stupid but because maybe they do not have uniform.'

Another specific problem to refugee children relates to the question of returning
to Kenya, During the Commission’s Youth Forum held at the camp, the majority of
the children and youth expressed their desire to return to Kenya. However, as the
Commission learnt, their parents were not ready to return to Kenya. In Uganda, the
adults had found land where they could cultivate and make a livelihood. As such,
they were not very keen on returning to Kenya. Life was relatively better for them in
Uganda than in Kenya. A teenage boy of 17 years explained to the Commission his
predicament:

Recently, we had a verification exercise of all Kenyans who are in Kiryandongo Camp.
Some youths tried to request UNHCR if they could be separated from their guardians
and parents, but UNHCR refused. We also tried to use some methods, They told us that
if you want to go back with your parents, we register. Unfortunately, our parents or my
guardians, for instance, do not want to go to Kenya. We went to register alone but they
refused us to do so, saying that we must be accompanied by our parents because we
looked too younag. [....] So the Government of Kenya should talk to the UNHCR to take us
back to Kenya. But if our parents want to stay here, they should stay. We love our country.
I am staying with my guardian who is my brother and | am 17 years old. But | would like to
go back to Kenya.'"’

135 TJRC/Hansard/Women's Hearing/Kiryandongo/1 November 2011/p. 8
136 TJRC/Hansard/Youth Forum/Kiryandogo - Uganda/2 November 2011/ p 7-8.

137

TJRC/Hansard/Youth's Hearing/Kiryandongo/Uganda/2 November 2011/p. 8.
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Juvenile Justice
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The Children Act of 2001 established a new |egal framework relating to juvenile
justice in Kenya. The Act establishes specific institutions that support juvenile justice,
including the Department of Children’s Services, Children’s Court, rehabilitation
schools, remand homes and borstal institutions tc deal with juvenile delinguents
Minimum guarantees for child offenders are set out in the Children’s Act,”* as well as
in the Constitution ™™

Notwithstanding these improvements, the Commission received testmony
concerning violations against juvenile delinquents, The Children Act specifies that
children :n need of care are ta be set apart from child offenders The former are
children who need to be taken care of' = while the latter refers to children that have
commutted offences that can be tried in a court of law ™' In practice, this distinction 1s
superficial and children in need of care and protection, such as abandoned children,
often find themselves in the juvenile system which 1s designed for child offenders,
Street children, many of whom fall under this category, testified that they are
harassed by police officers instead of being assisted

At the pre-trial stage and during trial, if a child has to remain in custody, they
must be placed in remand homes However, remand homes in Kenya do not have
the capacity to cater for all these children Children are, therefore, placed in celis
and separate wards in prisons The Commission received evidence showing that
children’s nights are not protected within these facilities. In some cases, children are
kept together with adults and there have been allegations of sexual abuse in such
instances While mast prisons have created separate wards for children facing tnal,
the overall envircnment 15 not conducive for children Sust hike police cells, these
wards lack adequate facilities, such as beds and appropriate food necessary for
the proper development of children. Moreover, while in theory there are separate
wards for children in most of the facilities, in practice children are exposed to adult
cnminals who may influence their character

While the diversion programme allows police officers to use restorative justice
mechanisms when dealing with alleged child offenders, it emerged that such
mechanisms are rarely used Instead, officers opt for the usual court process
Bearing 1n mind the developmental processes of children, restorative justice

Children Act sec 186
Constwtion of Kenya sec 53
Ch.Idrer Act sec 119
Childrer Act part VI
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mechanisms, such as conferencing and victim-offender mediation, may be more
useful in promoting responsibility amongst children and rehabilitating them.

Children’s desks are now provided in some police stations. However, it is evident that
they are not operating optimally. Some officers running the desks have not been
trained on child rights and child-friendly procedures. While non-governmental
organisations have been training officers assigned to these desks, it emerged that
constant transfers result in the under-utilisation of those so trained.

The national legal aid scheme is still at the pilot stage and therefore many children
who are charged with offences are not represented by lawyers. This especially affects
poor children. Notwithstanding the Constitutional and statutory requirement that
custodial sentences are ordered as a last resort, some children who are not suited
for custodial sentences are committed to borstal institutions. Borstal institutions
are intended to rehabilitate children, yet they are operated by prison officers who

are trained to run traditional retributive prisons meant for adults. For example,
despite the outlawing of corporal punishment, it is still practised in some borstal
institutions. Institutions dealing with juvenile delinquents are not well equipped
to rehabilitate juveniles who are drug addicts, for instance. This is inconsistent with
the right of children to be protected from the use of harmful drugs.'*

142 Children Act, sec 14.
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Responses to Violations

State responses
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There have been several tnitiatives taken by government institutions towards
respecting, promotng and ensuring the enjoyment of child nghts in Kenya This
section looks Into how key relevant state institutions are responding to violation
of child nghts

Police

The police force 15 a crucial institution In the protection and enforcement of
children’s rights as it 1s, in many cases, the first point of contact for vicims There
have been attempts to incorporate a child-sensitive approach in the police
service In 2006, the Department of Children’s Services was established at Kenya
Police Headquarters and subsequently, children’s desks were gradually placed in
some police statons However, the desks are sometimes run by officers who have
not been trained on children’s nght, which poses a chalienge to achieving the
program’s objective Non-governmental organisations have organised training
sessions for officers but 1t 1s common for trained officers to be transferred and
replaced by others who are not trained The police service has perenmially faced
huge financial constraints and has not, therefore, been able to provide facilities
that are child-friendly to cater for children in their custody Owing to lack of
separate facihties for chiddren, some children have been abused while in custody

Statements submitted to the Commussion indicated that police officers have
sometimes organised for vulnerable children to be placed in charitable homes '
However, accusations of inaction are routinely levelled against the police A child
testified that ‘my father beat my mother and set all our clothes on fire We reported
to the police and even filled 1In a P3 form but nothing was done'™* Another child
recorded a statement indicating that

| was raped, got pregnant and gave birth | reported the matter to my father whe, when
delivering the same report at Meru Police station, he was told to go to the Children’s
Department it 1s CRADLE that assisted me because at the police station, even up to
date, they have not arrested the suspect '

Allegations of police officers colluding with people alleged to have violated
children’s rights are rampant '** The Commussion heard that in some cases vicims

TJRC/Statement(13]

143
144
145
146

TJRC/Statement 0063
TJRC/Hansard/Thematc Hearing:Children/Nairobit 13 De¢ 2011/ p 24
QOhech {n 59 above) p 42
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do not report their cases due to factors such as the distance to the police station,
especially when they cannot afford the related travel costs.

Judiciary

The courts have been and are instrumental in enforcing child rights recognised
in Kenya. They have, for instance, been proactive in ensuring that parental
responsibility, especially in material terms, is taken up by parents. This is especially
crucial where parents having custody of children have financial constraints that
undermine the full realisation of children’s rights, such as access to health care,
adequate food and education. In such cases, simplified procedures in the Children’s
Courts have made it possible for parties unable to afford lawyers to access justice.
However, there are still important obstacles; for example, there are no formal
mechanisms to assist illiterate parties to obtain justice.

Courts have to a large extent been implementing the Sexual Offences Act, which
provides harsh and stringent sentences for those convicted of sexual offences
against children. However, there have been some instances where sentences have
fallen short of what has been provided by law.

Department of Children’s Services

The Department of Children’s Services deals with a wide variety of issues related
to children, ranging from providing the courts with social enquiry reports in
matters involving children to directly intervening where children are in danger.
Violations of children’s rights are reported to them for action. Being social workers,
children’s officers are able to resolve issues and protect the welfare of children. The
Department of Children’s Services also runs rehabilitation schools, remand homes
and rescue centres,

This Department is, however, understaffed and does not have adequate resources.
It also lacks sufficient numbers of officers with specialised skills.'”” Children’s
officers are mainly stationed at the district level, and as a consequence, the
majority of children are not reached. Due to these bottlenecks, the Department of
Children’s Services is not operating at its optimal level. Essentially, the Department
should be pivotal in promoting and protecting child rights and the coordination
of stakeholder activities, but the limited resources of the Department have
forced many children in need of care and protection to obtain help from non-
governmental organisations that should ordinarily play a complementary role to
the Department,

147 Department of Children's Services ‘Response to the Truth Justice and Reconciliation Questionnaire in preparation for the
thematic hearing on children slotted for 13" -14™ December 2011°(2011) p.4
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Non-state actors
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Non-state actors such as non-governmental organisations (NGOs) play a key role in
the promotion and protection of children’s nghts in a variety of ways For example,
an impartant role that they play i1s investigating and reporting about the abuses
committed against children A lot of relevant and useful information was submitted
to the Commussion by these organisations NGOs alse run shelters and children's
homes

Also, some non-state actors are directly involved in chalienging violations of
children’s nghts and undertaking remedial measures where they occur. For
example, the CRADLE, an NGO based in Nairobi, has consistently challenged
violations of children’s nghts and has been engaging in policy and legislative
advocacy to promote these rights

These non-state actors have also been creating public awareness about the
nghts of children and promoting social change against practices that are not
compatible with the reahsation of these nghts Non-state actors also provide
technical assistance by traiming stakeholders who are directly involved tn matters
of children’s rights, such as the police Others have provided financial assistance
to key government departments Some are based within the communities and
provide practical solutions preventing or dealing with violations of children’s
nghts For example, some orgamsations provide shelters for child victims
and others assist famihes to attain financial sustainability, hence reducing
vulnerability

In spite of their immense contribution in promoting and ensuring the realisation
of children’s rights, some non-state actors have been accused of violating these
nghts For instance, some children's homes are in deplorable conditions that are
unfit for children Other hemes are said to treat children inhumanely



Children at the Pipeline IDP camp in Nakuru during a visit by TIRC staff.

Conclusion

128.

Children have a special place in any human society. By virtue of their age, they
deserve special protection and care. Contrary to both moral and legal tenets,
terrible atrocities have been committed against children in Kenya's history. This
Chapter has recorded just a handful of such atrocities. The Commission hopes that
never again will such atrocities be committed against children nor will they have
to watch their loved ones or neighbours undergo such atrocities. Although much
has been done to promote and protect the rights of children in recent years, much
still needs to be done to make every home and institution in Kenya a safe haven for
children.
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Members of the Sengwer community performing a traditional dance ahead of TIRC  hearings in Kapenguria.

REPORT OF THE TRUTH, JUSTICE AND RECONCILIATION COMMISSION




Minority Groups, Indigenous
People and Gross Violation of
Human Rights

Introduction

I Worldwide experience has shown that minority groups and indigenous people are

often more vulnerable to injustices and violations than other segments of society.

In particular reference to indigenous people, it has been ohserved in a recent

practitioner’s resource book on strengthening indigenous rights through truth
commission, that indigenous people are:

among those most affected by contemporary conflict. The resource-rich territories they

occupy are covered by powerful, often violent groups. Their identity is perceived with

mistrust, sometimes with hate. Indigenous communities live at a precarious intersection

between unresolved historic injustices and the contemporary incursion of industry and
political violence.'

2. And that:

susceptibility to violent conflict and poverty are both a cause and an effect of another
phenomenon affecting indigenous peoples: their weak voice in the political arena
and in judicial institutions. As a result, when societies decide to confront the legacy of
war, tyranny, or entrenched injustice, the suffering of indigenous communities is often
marginalized or inadequately addressed.’

—_——
1 ICTJ Strengthening indigenous nghts through truth commissions. A practitioners resource (2012) 1
2 Asabove
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As part of its mandate to look Into historical injustices and gross viotations of human
rights, the Commission took measures to ensure that minonty groups and indigenous
people participated in its processes and that their situation was considered

Through its statement taking process, the Commission received statements from
individual members of minority and indigenaus groups The Commission also
received memoranda prepared jointly by members of these groups and listened
to some of their testimonies during 1ts public hearings. The Commussion also
heard evidence from experts on minorities and indigenous peoples’issues during
a Thematic Hearing that took place on 13 February 2012 in Nairobi The Thematic
Hearing provided an opportunity to look deeper into patterns, causes and
consequences of abuse on minorities and indigenous pecple The Commission
also undertook comprehensive review of academic papers and reports based on
action research by various organisations, including the United Nations, on the
subject of indigenous and minonty rights globally and in Kenya

This Chapter 1s structured in three main parts The first part addresses the
terminological and conceptual Issues relating to minonties and indigenous
peoples and their relevance to group rights violations within the Commission’s
mandate The second part pays attention to the legal context {both national
and international) that 15 responsible either directly or in the manner of
application to the specific challenges of minorities and indigenous groups
The Chapter then engages in a comprehensive review of the key human nights
concerns that confronted margimahsed groups durtng the temporal mandate
of the Commission This part of the Chapter 15 especially important because it
incorporates in greater detail the evidence and views of communities presented
to the Commission The credibility of these views was augmented by reports
from key national and international institutions as well as academic literature
All these findings paint a grim picture of exclusion, loss of land, poverty and
denial of justice A specific part of the Chapter 1s dedicated to the rights of
indigenous and minority women whose predicaments are often forgotten when
assessing the global picture of these groups

!i.'muga’: dEs s Lo e HE LR [ O0ess e Commission
peceived st nds fronrondevduaal meciiers o ninority
e pdigenois groups Hhe Compasgon e recenvad
renoraitda tcparcd oty byonrernbors of thoe eronps
andd fistoned Lo sone of tha testimosies duvig s public
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Identifying concrete parameters for defining minority groups and indigenous
people has proven controversial both in Kenya and beyond. A generally
accepted starting point for defining minorities is the Capotorti-Deschénes
definition proposed by the now defunct UN Sub-Commission on the Prevention
of Discrimination and Protection of Minorities (now replaced by United Nations
Human Rights Advisory Committee). This definition specifies that minorities:

are numerically inferior to the rest of the population of a state;
are in a non-dominant position;
reside in the state;

1 possess ethnic, religious, or linguistic characteristics differing from those of
the rest of the population; and

show, if only implicitly, a sense of solidarity directed towards preserving their
distinctive collective identity.’

The absence of a universally accepted definition notwithstanding, the United
Nations Human Rights Committee has asserted that: ‘The existence of a [...]
minority in a given state party does not depend upon a decision by the state
party, butrequires to be established by objective criteria.* States - Kenya included
- are therefore required by international human rights law to establish objective
standards on the determination of existence or otherwise of minorities within
their borders. Indeed, two African human rights treaties make specific reference
to minorities. The African Charter on Democracy, Elections and Governance
provides that: ‘State Parties shall adopt legislative and administrative measures
to guarantee the rights of [...] ethnic minorities [...] and other marginalised and
vulnerable social groups.” It further mandates states to improve education
and literacy standards of ethnic minorities. This treaty language confirms that
minority rights are gaining increasing acceptability in the continent as a tool
for addressing group-based exclusion otherwise not addressed through the
individual rights framework.’

F Capotorti Study on the nghts of persons belonging fo ethnic, religious and linguistic Minonties Doc. E/CN 4/Sub.3/384/

Add.1-7 (1977) para. 568. ) Deschénes Propasal concerning the definition of the term ‘Minonty’ Doc. E/CN.4/Sub.2/1985/31
(1985) para181.

Human Rights Committee, General Comment 23, Article 27 (Fiftieth session, 1934), Compilation of General Comments
and General Recommendations Adopted by Human Rights Treaty Bodies, UN. Doc. HRIGEN/1/Rev.1 at 38 (1994) at
<http./Awww1.umn.edu/humanrts/gencomm/hrcom23.htm>

African Charter on Democracy, Elections and Good Governance, article 8 (2).

African Charter on Democracy, Elections and Good Governance, article 43

M Makoloo Kenya minorities, indigenous peoples and ethnic Diversity (2005) 5-6.

+ THREF
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Generally, minority groups are known to include national, ethnic, cuftural, inguistic
and religious minorities, as well as some mugrants, refugees and indigenous
peoples Minorities are likely to be discriminated against on the grounds of ther
membership in the minonity group and they often develop increased group loyalty
and associated behaviour as a result of discriminatory relations with the state

In Kenya, minorities include

,

non-Africans such as Kenyan Asians®, although their status as a ‘non-dominant
group can be differentially argued depending on the issue under consideration,

religious minonities such as Mushims, Hindus and those who follow traditional
African religions,’

ethno-linguistic minorities such as Nubians, * and

indigenous peoples such as pastoralists and hunter-gatherers.

indigenous peoples are distinct from minorities both in character and in the nghts
that they possess under the international system ' The two groups share many of
the same charactenstics, however, in different contexts The definition of indigenous
peoples has been contested because the relationships between indigenous peoples
and dominant or mainstream groups 10 society varies from country to country
‘Indigeneity’is a division of ethnic identity that refers to collective perceptions and
kinship around cultural practices, language and even history '* A working definttion
for Indigenous peoples was proposed by the UN, which states that:

Indigenous communities, peaples and nations are those which, having a histoncal
continuity with pre-invasion and pre-colomal societies that developed on their terntornies,
consider themselves distinct from other sectors of the societies now prevailing in those
territories or parts of them They form at present non-gominant sectors of society and
are determined to preserve, develop and transmit to future generations their ancestral
territories and their ethnic identity as the basis of their continued existence as peoples,
In accordance with their own cultural patterns, social institutions and legal systems **

A Kenyan case that went before the African Commussion on Human and Peoples’
Rights {African Commussion or ACHPR) provided a clear set of critena for determining

Y Ghat & [ Ghai The Asian Minonties of East and Central Afnca (1571)

M Ndeda The Struggie for space minonly reigious idenbies in postindependence Kenya (2009) Available at www ifra-
nairobi neticahiersiCatier_41:6Ndeda pdf (accessed 1 March 2032)

Makoloo (n 7 above) 10

Seeeqg P Alsion Peoples nghis ther nse and faif 12001) 274

ICTJ Strengthening Inchgenous Rights through Truth Commessions A Prachtioner s Resource (2012} 8

Study of the problem of discnmination against indigenous populations sub-commission on the prevention of discnimination
and the protection of Minanties UN Dec E/CN 4'Sub 2/1986/7/Ada 4 (1986)
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the beneficiaries of indigenous rights protection in the continent. In its decision in
the Endorois Case, the ACHPR confirmed the definition of ‘indigenousness’ that was
laid out by its Working Group of Experts on Indigenous Populations/Communities
which identified four decisive factors for the classification of a group as “indigenous
peoples’, namely:

the occupation and use of a specific territory;
o the voluntary perpetuation of cultural distinctiveness;

= self-identification as a distinct collectivity, as well as recognition by other
groups; and

o an experience of subjugation, marginalisation, dispossession, exclusion or
discrimination.’

While de-emphasising the requirement of aboriginality in Africa’s evolving
understanding of indigenous peoples, the African Commission in the Endorois
Case further provided the following ascriptive and objective markers of indigenous
identity in the continent:

an unambiguous dependence on a specific territory for their economic survival;
the experience of marginalisation and discrimination;

the extent of non-accommodation of the group’s livelihood by dominating
development paradigm, and;

an ancestral link to their communal lands whether or not they are still in
possession.'”

The African Commission has also challenged misconceptions of African states that
lending effective protection to Africa’s indigenous peoples would result in the
enjoyment of special rights to the detriment of others, by providing that:

The issue is not special rights. [...) The issue is that certain marginalised groups are
discriminated in particular ways because of their particular culture, mode of production
and marginalised position within the state. This is a form of discrimination which
other groups within the state do not suffer from. It is legitimate for these marginalised
groups to call for protection of their rights in order to alleviate this particular form of
discrimination.'

Centre for Minonty Rights Development (Kenya) and Minonty Rights Group International on behalf of Endorois Welfare

Council v Kenya. African Commission on Human and Peoples’ Rights. Communication 276/2003, para. 149

Endorois Case, para 158

IWGIA & ACHPR Report of the Afncan Commission's Working Group of Experts on Indigencus Populations/Communities”
subrmifted i accordance with the Resolution on the Rights of Indigenous Populations/Communities in Africa (2005).
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The African Commussion has further specified that indigenous groups in Afnica
include hunter-gatherers, certain pastoralists and other groups for which "survival
of their particular way of life depends on access and nights to their traditional land
and the natural resources thereon™"’

The varnicus critena for identifying indigenous peoples in Africa largely mirror
standards set by a working group established by the Kenya National Commuission on
Human Rights {(KNCHR} and the Centre for Minority Rights Development {CEMIRIDE),
which incorporated the following definitional 1deas regarding indigenous peoples

having a sense of collectivity/selidanty/belonging,
claiming rights to ancestral land in collectivity/common originality,
_ practicing and retaining a cultural [ifestyle,
retaining traditional institutions and social orgamisancn,
depending on natural resources in their respective terntories,
suffering exclusion and discnimination from and by the mainstream systems,
possessing unique or common religion and spirituabity, and

_ utilising urique means of livelihood and traditional occupation ™

It 15 important ta nate that the minarity nghts and indigenous rights movements
in Africa substantially overlap Indigenous peoples in Africa are, almost without
exception, also minarities ™ The opposite however is not necessarnly true as only
a sub-set of ethrie, cultural and religious minonties also identify as indigenous
peoples

For example, Kenyan Asians may constitute a minority group but are not identified
as indigenous peoples In contrast, the Yiaku, often incorrectly called Yoaku or falsely
Mukogodo-Maasai, exhibit both charactenstics of an indigenous community and a
minority group Living in the Mukogodo forest west of Mount Kenya, the Yiaku have
inter-married with the Maasal and Samburuy, threatening the cultural and hinguistic
survival of the group

The Yiaku community presented a memorandum to the Commission and described
themselves as follows

Waxoloo . T abcve) 0

ACHPH Repor of experts imeeling on minenbes and nickgenaus pecples nghis m Kenya (2006) 16-17

But nule that there are sighficant exceplions such as (he Berbers of North Africa who self-dentily as indigenous peopies
but who are a majonty of the population 1n many countnes and regiens
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The Yiaku people [community! are Cushitic by ongin, hunters and gatherers and speak
the Yakunte language The Yiaku people imter-marned with the Maasa and Samburu
(Maa speakers) and this led to the start of the diminishing of Yakunte language The
language 15 an important element in identifying cultural communities and thus the
government has an obligation 10 rescue, preserve, document and revive the Yakunte
language among others

Representations made to the Cammussion from communities such as the Boni,
Endorots, Nubians and Maasai reveal how communities view themselves in
comparison to other ethnic groups on the one hand and the state on the other The
Boni assert “Sist jamu ya Waboni ni jamii inayotambuiika kuwa ni jami yenye idadr ya
watu wachache na pra hawana watu wasomi na wenye nguvu kisiasa na katika serkalr
yetu® (‘We the Boni are a community acknowledged to be numerically inferior
to others Cur members have neither much education nor political influence in
government in Kenya'}

This narratwve of disempowerment of groups 1s also articulated by the Nubian
community whichidentifies itself as a’'minority and marginalised group  neglected

due to either religious belief or ethnic background ** The Enderois proudly told
the Commusston of being “indigenous peoples in Kenya, who for millennia have
maintained thewr indigenous culture, systems and practices  residing in an area
with high concentration of biodiversity and relative ecosystem integrity ?* The Tala

referred to themselves as a'clan of the Kipsigis'whose reign as rulers of the Kipsigis’

was violently extinguished by the colomal government ™

Amemarandum submitted to the Commission by members of the Maasal community
elaborated the logic of exclusion thus

Imtially, colonial policy was structured to make Maasal politically and economically
dependent to prevent them from asserting their control of the land Maasal people were
structurally excluded from particcpating 1n polices that affected their lives - like other
indigenous pegples *

During the public hearnings in Kapenguria, the Pokot, Sengwer and Sabaot identified
themselves as indigenous peoples of Trans Nzola,** although in another instance, the
Pokot were rdentified as‘one of the minonty groups that live in the North Rift region '

TJRC/Mema1274 [Submitted by the Yiaku Cultural Group Lakipia Norh Disincl]
TIRC/Memo/0606 [Submitted by Boni community Lamu Distnct] p 2
TJRC/Mema.0311 [Submitted by the Nubian rommumity Nairghi]
TIRC/Memo.CO0Z [Submitted by the Erdorois commurily Banngn]
TJRCiMemor1593 {Susmitted by the Talai community Kenchol
TJRC/Mema' D083 [Submitted by the Maasar communty Narok]
TJIRC/Hansard/Public Heanng-Kapenguna'14 Qclober 2011/p 26
TJRC/Memo/1211 [Submdied by the Pokot community|

b
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The Sengwer also identified themselves as a long-suffening ‘minonty community” In
relation to the skewed land ownership structure, the Pokome demanded that as an
indigenous group In Hola, Tana River, they should be given first-prionity in allocation

Based on the foregoing literature review and evidence of self-identification
presented to the Commuission, indigenous peoples in Kenya include the following
groups (although this is not an exhaustive list )

Pastoralists and agro-pastoralists - Borana, Endorois, Gabra, Maasai, Pokort,
Rendille, Samburu, Turkana, Somal, Kurta, Marakwet and others.

Hunter-gatherers - Aweer (Boni), Ogiek, Sengwer, Yiaku?®, Waata

Fisher peoples - llchamus, El Molo, several coastal communities including the
Bajuni, Pokomo, Wardei, Bont, Munyoyaya and similarly situated groups

Overall, the Commission observed that pastoralists, hunter-gatherers, nomadic
groups and other practitioners of traditional hvelihoods tend to lack of voice in
policy formulation, were found to be economically emasculated by the wanton
spoliation of lands held through custom, suffered historical injustices perpetrated
through the instrumentality of security forces and experienced widespread
structural poverty, requiring specific redress A mincrty nights or indigenous
peoples’ nights framework 1s useful in enabling a more ngorous assessment of
these groups’ challenges, despite the contested nature of these concepts

In reviewing the situation of self-identified minonties and indigenous groups, the
Commission was also presented with the problem of minorities within minorities
or “nternal minorities” While ethnic groupings are often assumed to be internally
homogenous, recent studies reveal the existence of complex hierarchies within
them * The clan, among some communities, constitutes a fairly coherent poliuical
community quite distinct from the ethnic grouping Thus, In the case of the Somali,
the Commission heard about inter-clan tensions pitting at least three clans, the
Ajuran, Garre and Degodia that often resultin serious violent conflicts *' Where such
clans held themselves out to the Commussion as distinct units that bore specific
grievances against the state or other clans or tribes, the Commission resolved to
treat such clans as minonties and to address their human nghts concerns in this
chapter This approach 1simportant for at least two reasons

TJRC/Hansard/Public Heanng/Hola/ 14 QOctober 2011/p 12

Ofen incarrectly calied Yaaku or falsely Mukogodo-Maasar are a people lwving in the Mukogodo forest west of Mount Kenya
Kenya constlutional legisiatve and adminisirative promsions Concenung mndgenous peoples (2009) 1 Available at http #
www LT up ac za/chr_old/indigenaus/country_reports/Country_reports_Kenya pdf {accessed 3 January 2012)

Government o Kenya Repurt of the jucicial commission 1o ingGuire 1nito tnbal clashes in Kenya (Akwumi Repent) {1999) 76



26.  First, failure to appreciate internal hierarchies, whether gender, class or incipient
nationalism, is unhelpful in bringing closure to historical issues that a priori gave
rise to human rights violations.** Second, as will become evident in subsequent
parts of this report, certain colonial statutes whose operations continued beyond
the 1960s resulted in deep-seated marginality among communities. Some of these
statutes spell out specific clans as subjects of regulatory orders governing, for
instance, Closed Districts, Failing to address the concerns of these clans merely
on the ground that they are sub-tribes does not do justice to the unresolved
human rights and justice issues. Further, to the extent that that such recognition
extends rather than deprecates protection of individuals within such groups, the
Commission is duty-bound to consider them under the rubric of minorities.

27, The following section describes the international normative framework that
obligates the Kenyan government to ensure promotion and protection of the
rights of minorities and indigenous peoples.
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Representatives from the Njemps Community following TJRC hearings in Baringo.

32 A woman in Mandera identified herself as being from ‘the Garre community’ as opposed to being from the Somali
community. See, TJRC/Hansard/\Women's Hearing/Mandera/26 April 2011/p. 8: another male witness testified in Mandera
that the Malkamari massacre targeted the 'Degodia and Garre communities,” See. TJRC/Hansard/Public Hearing/
Mandera/27 April 2011/p. 19.
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Minority Groups, Indigenous People and
International Law
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Explicit recognition of minorities in international human rnights law 1s contained
in Article 27 of the International Covenant on Civil and Political Rights as further
elaborated in the UN Declaration on Minorities ** Moreover, indigenous peoples’
rghts have recently been codified by the UN Declaration on Indigencus Peoples,*
altheugh this i1s by no means the only global standard

Africa’s premier human nghts treaty, the African Charter on Human and Peoples’
Rights (African Charter),*® while not explicit in its mention of minority or indigenous
rights, contains varous provisions that are applicable to the situation of such groups
With specific reference to communal groups, under which minonties and indigenous
peoples falls, arucle 19 of the African Charter states that ‘all peoples shall be equal’
and'they shall enjoy the same respect and shall have the same rights’ It also provides
that ‘nothing shall justify the domination of a people by another’ Article 20 further
notes that

All peoples shall have the nght to existence They shall have the unguestionable and
inahenable nght to self-determination They shall freely determine therr political status
and shall pursue therr economic and social development according to the policy they
have freely chosen

Elsewhere 1n the Afnican Charter, it 15 provided that ‘the mass expulsion of non-
nationals shall be prohibited” According to the Charter, mass expulsion 1s that
which 1s aimed at national, racial, ethnic or religious groups’ In effect, any attempt
by a member-state to ‘ethnically cleanse’ communal groups within their borders
15 prohibited by the African Charter. In addition to these broad standards, explicit
recognition of minority ethrucities and groupings 1s beginning to emerge in Alrican
human rights treaties,” while vanous declarations and judicial determinations speak
to the protection of indigenous communities around the continent

Declaration on the Rights of Persons Belenging to National ¢r Ethme Religious or Linguistic Minorities G A res 47/135
annex 47 UN GACR Supp (No 4%)ar 210 UN Doc A47,49(1993)

Declaration on the Rights of Indigenous Feoples, G A Res 61/245 U N Doc ARESMT142007)

See for ingtance Convention Concerning Indigenous and Tnbal Peoples in Independent Countries (ILO No 169) 72 ILO
OHic:al Bull 59 entered into force Sept 5 1981

African |Banjul] Charter on Human and Peoples Rights adopled June 27 1981 QAU Doc CABREG/B73rev 5 211LM
58 (1482) entered inlo force Oct 21 1986

Afncan Charer on Elechuns {n 3 above) aricle 8 (2) See aisc Tim Munthi The Afncan Unign and the Prospects for
Minenty Frotecticn in A Xanthaki and P Ghanea (eds) Minonthes in Peogies and Self Delermnation 12004} 221

Afncan Commission on Human and Peoples Rights Resolution on the Rights of Indigencus Women i Alnca (adopled
gunng the 491 Ordinary Session held in Banul The Gamtia from 28 April 'o 12 May 2011) The Resolution recognizes
nghts of Indigencus pepulalions to property 1o freely dispose of their wealth and natural resources 1o practice their Culture
and therr nght to development as guaranteed n the Alrican Charter and other pertinent inlemnational mstruments [ | See
also Malaw Afncan Association and Others v Maunlania Afncan Commission on Human and Peoples Righls Comm Nos
£4/91 61/91 98/93 164/97 2 196787 and 210/98(2008) In indicung Mauriania for s treaiment of Black Mauntamans the
African Commussian determuned that for a country 10 subject its own indigenes 1o discnminatory treatment only because of
the colour of their skin1s an unacceptable discrminatory atitude and a violaticn of the very spirit of the Afncan Charter and
of *heiener of s article 2 para 31



Members of the Ajuran community accompanying Hon. Hussein lbrahim to present their memorandum to the TIRC,

31.  The standards demonstrate that minorities and indigenous peoples have specific
rights under international and regional laws. In addition to the fundamental rights
guaranteed to all human beings, members of minority groups and indigenous
peoples are specifically protected in relation to:

the right to exist - that obliges states to protect minorities and indigenous
peoples from genocide and physical displacement;

the right to non-discrimination and substantive equality: states should protect
minorities and indigenous peoples from discrimination on the basis of ethnic,
religious, cultural and linguistic grounds;

the right to self-determination - the right to political self-determination and
autonomy generally applies to indigenous peoples;

the right to protection of identity - preserving the freedom of minorities to
practice their culture, language and religion;

right to development - entails a right to a process in which all human rights
are considered as an integral whole in both the process and outcomes of
development;

right to participation and consultation - minorities and indigenous people have
a right to participate in decision-making processes that directly affect them;

right to a remedy for violations of their rights: All victims of gross human rights
violations have a right to a remedy under international law.

32, Kenyan law and practice concerning the rights of minorities and indigenous
peoples is therefore best understood and analysed using the set of international
and regional standards mentioned here.
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Injustices and Violations Specific to Minority and
Indigenous People

Systematic Discrimination
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It 15 clear that both the laws and pohcies directly impacted the status of minonty
and indigenous communities dunng the temporal mandate of the Commission The
constitution inhented from the British in 1962, otherwise known as the Lancaster
Constitution, was based on a delicate compromise of the colonial interests of the
white settler population on the one hand and the disparate ethnic aspirations
and fears of Kenya's communtties ** The constitution adopted two mechanisms for
securing the accommedation and autonomy of minornty communities.

The first was the establishment of regional governments, which were vested with
authority to manage the affairs of communities resident in those regions while,
through the senate, ensuring that regional concerns were well articulated within
the supra-state level.™ The constitution also established, what was then in the
early 1960s a robust bill of rights to address the equality demands of Kenyans.

Certain provisions of the bill of nghts were to cater for the specific interests of
coastal communities whose membership in the Kenyan state had been acceded to
by treaty *' These constitutional guarantees included non-discrimination, freedom
of rehigion, recognition of Kadhis courts as arbitral institutions in personal matters
affecting Mushms and respect for pre-established land rights at the Coast

These consttutional arrangements collapsed soon after independence with the
abrogation of regional assemblies and the abolition of the bi-cameral legislature
as well as the fusion of all these powers under an Impenal presidency Under
this constitutional structure, the presidency was used as an nstrument of crude
accumulation of state largesse, but most crucial for minorines and indigenous
people, for land grabbing *

Deprived of initial safeguards and in-built checks and balances, the retention of
new constitutional provisions had deleterious impact on minonty and indigenous
communities iving in Northern Kenya For instance, while section 29 of the

KA Sing'Oer Kenya at 50 unreaized nghts of minonlies and ndigenous peoples (2012) B, see generally D Branch Kenya

between hope and despair1863-2011 (2012)

Constiution of Kenya {19631 Part IV

H Ndzovu Muslim relalions .n the politics of natenalsm and secession in Kenya 1 Isfamic Afnca Journai (2010) 21
Through two schemes the 1 million hectares scheme and setliement trust fund mechamsms land were acquired in
the Rift Valley to the prejudice of minonties See C Leo Whe benefited from the millien acre scheme? Toward a class
analysis of Kenya s transition o independence 15 2 Canadian Jownal of Afncan Studies (1981}
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independence constitution provided procedure to be followed in the event of a
declaration of a state of emergency, this provision was subject to the operation of
the Independence Order in Council. Under Section 19 of the Kenya Independence
Order in Council (Kenya subsidiary legislation, 1963) the Governor General and
later the President had wide discretionary powers to rule Northern Kenya as he
deemed fit. Such powers included the power to declare a state of emergency
which had the effect of suspending the rights of citizens. Section 19 provided that:

The Governor-General may by requlations which shall be published in the Kenya Gazette,
make provisions as appears to him to be necessary or expedient for the purpose of
ensuring effective government or in relation to the North Eastern region without prejudice
to the generality of that power, he may by such regulation make temporary adaptations,
modifications or qualifications or exceptions to the provisions of the constitution or of any
other law as appear to him to be necessary.

Several other amendments to the independence constitution had severe negative
impact on the social, economic and political experiences of communities living
in Northern Kenya. The third constitutional amendment (via Act No.14 of 1965)
altered the parliamentary majority required for approval of a declaration of a state
of emergency from 65 percent to a simple majority. The fourth amendment (via Act
No. 16 of 1966) extended the President's power to rule the whole of North Eastern
Province, including Marsabit, Isiolo, Tana River, Lamu and Samburu Districts by decree.

The sixth amendment had the effect of enormously enlarging the President’s
emergency powers. It completely removed existing safeguards relating to
parliamentary control over emergency legislation by repealing this provision and
replacing it with one which gave the President a complete discretion and authority ‘at
any time by order in the Kenya Gazette to bring into operation generally or in any part
of Kenya, part lll of the Preservation of Public Security Act or any part thereof’*:

The powers granted to the President in relation to the Northern Frontier District
{NFD) - which included Tana River in the Coast; Garissa, ljara, Wajir and Mandera in
North Eastern; Isiolo, Marsabit, and Moyale in Upper Eastern; West Pakot, East Pokot
(East Baringo), Samburu and Turkana in Rift Valley - complimented existing draconian
colonial legislations the operations of which did not cease with the end of colonial rule.
These statutesincluded the Outlying Districts Act, the Special District (Administration)
Act™, the Stock and Produce Theft Act*, among others. Notwithstanding the clear
contradiction between these colonial laws and the independence constitution, the

43

44
45

The Constitution of Kenya (Amendment) Act No 16 of 1666, See generally, Legal Notice No. 264 of 1966, North Eastern
Province and Contiguous Districts Regulations, 1966 made under the Preservation of Public Security Act, Chapter 57,
Laws of Kenya pursuant to the Provisions of Section 127 of the Constitution

Special Districts (Administration) (Repealed) Act (Cap 105), section 7.

Stock and Produce Theft Act (Cap 355 of Laws of Kenya).
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offensive laws were retained pursuant ta recommendations of the Committee on the
Bill of Rights that drafted the consttution in 1962, thus

The Committee considered whether it was desirable for the Bill of Rights to permit
the continued imposition of such restrictions of freedom of movement as are now
authonsed under the special districts (Administrations) Ordinance and the Outlying
Districts Qrdinance The Committee recegnises that there may be certain objections
to permitting the continuation cf legislation of this type but on balance they consider
that in present circumstances 1t 1s necessary to do so, provided that the Bill of fights
fays down certain hmits within which such legislation may be operated The Committee
considers that this result might be suitably achieved in the following way The two
parucular Ordinances in question would be specifically preserved until such time as the
legislature decided they could be dispensed with,*

After many decades of failure to recognise and address the problem of exclusion,
the Canstitution of Kenya, 2010 included several provisions intended to secure
an efficient legal framework for the protection and promotion of the nights
of minonties and indigenous peoples Among other things, the Constitution,
acknowledged the rights of minonities and marginalised groups {section 56) and
guaranteed access to Justice for all persons (section 48)

Further, the Constitution protects against discrmination whether by public or
private actors and calls on the state to ‘take legislative and other measures including
affirmative action programmes and pclicies designed to redress any disadvantage
suffered by individuals and groups because of past discrimination, (section 27 (6)) */

in addition, section 260 of the Consutution provides definition to terminologies that
had previously been loosely apphied A marginalised group 1s defined as a group of
pecple who because of laws or practices before, on, or after the effecuve date were or
are disadvantaged by discrimination on one or more of the grounds in Article 27 (4)
{l e, race, sex, pregnancy, marital status, health status, ethnic or social ongin, colour,
age, disability, rehgion, conscience, belief, culture, dress, language or birth).

Further, under section 260 states a marginalised community means.

a community that because of 1ts relatively small population or for any other
reason, has been unable to fully participate in the integrated social and
asconomic hfe of Kenya as a whoie, or

a traditional community that, out of a need or desire to preserve 1ts unique
culture and identify from assimilation, has remained outside the integrated
social and economic hfe of Kenya as a whole, or

Preservaiion of Public Secunty Act (Cap 57) sec #(2) (4}
Constitution of Kenya (2010} sec 24 and 33
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an indigenous community that has retained and maintained a traditional
lifestyle and livelihood based on a hunter or gatherer economy; or

= pastoral persons and communities, whether they are (i) nomadic; or (ii) a
settled community that, because of its relative geographic isolation, have
experienced only marginal participation in the integrated social and economic
life of Kenya as a whole.

45.  These broad provisions of the 2010 Constitution were designed to reverse years
of normative sanction of minority and indigenous rights violations. However, the
intent of the Constitution will remain unrealised without statutory and institutional
arrangements to convey constitutionally-granted rights to communities. The
Commission noted with concern the fact that there is no specific statute, policy or
institution that seized with the responsibility of ensuring inclusion of minorities
and indigenous communities in Kenya. This reality contrasts sharply with the
situation of other marginalised groups such as the youth, persons with disabilities,
women, children and refugees all of which are governed by very specific statutes,
policies or institutions.*® The subsistence of this policy lacuna relative to minorities
is inconsistent with the aspiration of a reconciled nation-state.

46.  The Commission is, however, cognisant of the opportunity presented by the new
Gender and Equality Commission, whose mandates include the coordination and
facilitation of the mainstreaming of issues of marginalised groups in national
development and to advise the government on all aspects thereof.

47.  Systematic discrimination of minority and indigenous people has taken varied
forms in Kenya. However, three manifestations of discrimination stand out: lack of
formal recognition; violation of rights relating to citizenship and negative public
portrayal of minority and indigenous people.

Formal recognition and right to identity

48.  Identityis the individual's“social profile”, including inter-personal ties such as family
relations, as well as ties to a culture, religion, or geographical place.”” The right to
identity is therefore associated with several other rights, such as the rights to a
name, nationality, juridical personality, family and culture, but does not precisely
equal any one of these rights.*> Arguing for recognition of identity, Taylor asserts
that:

48 See e.g., Chidren Act Na. 8 2001, Refugees Act No. 13 of 2006; Persons with Disabilities Act No. 14 of 2003 National
Gender and Equality Commuission Act No. 15 of 2011, Youth Policy. Social Protection Policy. IDP Palicy. etc

49 International Covenant on Civil and Political Rights. G.A. res 2200A (XXI). 21 U.N, GAOR Supp. (No. 16) at 52, U.N. Doc.
A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar, 23, 1976. Art 27

50 Universal Declaration of Human Rights, G.A. res. 217A (lll). U.N. Doc. A/810 at 71, art. 6 (1948) (hereinafter ‘UDHR")
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[ Jouridenutys partly shaped by recognivon or its absence. Often by the misrecogniion
of others, a person or group of people can suffer real damage, real distortion, If the
people or society around them murror back to them a confining or demeaning or
contemptible picture of themselves ™

Despite widespread popular belief that Kenya 1s a composite of 42 tribes, there 1s no
statutory or policy basis for this belief The'42comes from the tnbes enumerated in
the 1989 population and housing census report, the last such report to publish the
answer to ‘the tribe question’ until 2009 In the 1989 census, only 42 optians were
available as answers, so this figure of 42 was not arrived at through self-identification
by citizens Not being one of the 42, most minorities were identified under the broad
rubric “Others”, or subsumed within a dominant identity such as Kalenjin or Luhya
- a factor that contributes to deep-seated feelings of exclusion * Giving testimony
before the Commussion, a member of the Munyoyaya community said:

| am from a small community known as Munyoyaya who live in the northern part of Tana
River [ ] These people are between 30,000 and 40,000 When the 44 (sic) tribes of Kenya
were registered, they (the Munyoyaya) were probably not in a position to be recognized
They were lumped with the bigger tribe, when the census 1s done and when identification
cards are 1ssued, they are referred 1o as’Other Kenyans'[ ] we were not distinguished as a
distinct community, that 1s one thing we are rejecting We do not want to be referred to as
‘Other Kenyans because we came to Kenya several centuries ago, before most of the other
commumities migrated into Kenya Why have they been recognized and we have notbeen
recognized? We are not recognized as a community’

The Commission heard about the non-recognition of many minerity and indigenous
communities in the population enumeration exercise - Nubians, Munyoyaya, Waata,
Ogiek, Sabaot, Kuria, Kona, Bajuni, Hara, Saakuye, Burj, Isaak, Sengwer, Suba and
many others - whose right to identity had been denied by the state During the
thematic hearings, the Commussion was informed about the manifestation of non-
recognition and utility of identity thus

Shirazi community are scattered all over the coastal reqion The census indicates that
they are Shirazi/Swakuli, but they say that they do not want to be bundled together
with Swahil because Swahili 1s not a community or tribe When you are recognized you
will get employment opportunities Since Shiraziis not recognized, out of about 20 000
people, 1t 15 only 700 who are educated, that is, they reached Form Four and above
Another cne s the Sanye Community They are about 7,000 people Others include
Burji but they have been bundled together with other communities A community 1§

C Taslor (1594) The Politcs of Recugnuen in C Tayler & A Gutiman (eds ) Mullicuituransm and the Poltcs of Recognmon
{1994 25

52 S Balaton-Chrnimes Counting as citizens recognition of the Nubians in the 2004 Kenya census' 14 2 Ethropoites (2011)

208-18

53 TJRC/Hansard/Public Heanng'Lamu/9 January 2091/p 11-12
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supposed to be recognized either as Burji or Nubian and given a code number so that
they can have access to rights like other people. The problem of not being recognized
would lead to culture and history loss. When you lose your history and culture, then you
will have lost the community.*

Presenting numbers in relation to ethnic belonging in the national census can
be controversial. The government worries about inciting conflict over population
numbers. Additionally, the government argues that ethnic data emphasises
particularism rather than national unity, which in Africa’s multi-national states can
be latched upon to further fracture the state.”® What African governments - Kenya
included - fail to reveal however, is that behind the campaign for an ethnic-blind
census is an attempt to conceal a complex hierarchical access to state resources;
a situation which privileges dominant groups while disadvantaging minorities.
Consequently, detailed statistical information about ethno-linguistic minority
groups and indigenous peoples in Kenya is difficult to accurately report because
many groups have over time been excluded from the census.

Based on an analysis of population and household census reports over the last
40 years, the Commission established that certain communities such as the
Sengwer, Ogiek, El Molo, Waata, Munyoyaya, Yiaku and others have often been
lumped with relatively larger ethnic categories with whom they share no social or
cultural solidarity. - This enforced assimilation through the census process is quite
incompatible with the approaches of data gathering from population groups by
the state during the earlier part of the temporal mandate of the Commission. For
instance, the 1969 census contains detailed ethnic data broken down at the district
level of at least 42 “Kenyan African tribe or nationality” The number of Kenyan
African communities had reduced to 38 by the time the 1979 census report was
published, reflecting a homogenising attempt.

In the 1989 census, data was ethnically disaggregated and 40 communities were
specifically identified. In 1999, the population and household census report adopted
an ethnic-blind approach to population enumeration, instead using administrative
unitsonly as the basis for identity. The Kenya 2009 census report reverted to ethnically
disaggregated data, but information provided was not broken down at the sub-
national levels. Such an approach suggests that the state is keen on using ethnicity
as a political construct at the national level as opposed to a tool of developmental
planning. This is especially relevant given Kenya’s deepening decentralisation, where
ethnic data at a sub-national county level would be more relevant.

54 TJRC/Thematic Hearing/Minority and Indigenous People/February 2012/p. 12
55 See generally. G Lynch The wars of who belongs Where: the unstable politics of autochthony on Kenya's Mt Eigon’ 10:3-4

Ethnopolitics (2011) 391-410
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The Commission noted that accurate data collection through government
programmes provided an important starting pont for recognition of minority
groups and in particular the census As has been observed

A major concern of minority and indigenous communities in Kenya 1s the persistence
of the colomal notion that Kenya s a country of *42 tnibes’ This statement obliterates
the existence of numerous groups and perpetuates the idea that certain minority and
indigenous communities are of ne consequence in the national discourse ™

A representative of the Nubian community during the public hearings in Kisumu
gave tesumony that exemphified this fact.

We try to sensitise our people and a good number of the Nubians know that they are
the 43rd tribe of Kenya But whenever the census is held, they indicate that there are
42 inbes in Kenya So, 1 do not know if this was put straight to the other Kenyans too */

Because of Kenya's highly diverse religious and ethnic composition, it 1s important
to examine minonty nghts issues both at the national as well as sub-national
levels, namely the county Some communities may be segments of a national
group that 1s dominant in nature but which may be a minonty reltgion or ethnicity
in a particular county Furthermore, certain groups such as pastoralists may be
regionally concentrated while others, such as the Ogiek, are dispersed over a wide
geographical region

These geographic distinctions were important for the Commission in its analysis of
the legacy of state policies that havetargeted particularregions and in consideration
of reparative measures and guarantees of non-repetiuon of violations Both
regionally concentrated minonties and nationally dispersed communities are
arguably protected under international law, although consideration of ‘national’as
opposed 1o regional minorities 1s much more developed and accepted *

izenship

A deeper and more egregious form of breach of the nght to identity 1s when legal
provisions are apphed to exclude a given ethnic group from access to ctizenship The
Commussion received evidence demonstrating that communities in North Eastern
and Upper Eastern regions of the country and Muslims in generally have suffered
discrimination for decades (n relation to the thewr nght to citizenship A study by
KNCHR found that‘Applicants for Kenya's citizenship in the Northern region often

Indigencus Women Stand Against Violence A Companion Report to the Unied Nations Secretary-Generals Study on

violence Against Women {2006)

TJRC/Hansard Public Heanng/Kisumu: 18 July 2011.p 68

K Henrard The nght 1o equality and Non-Discniminancn in S Derssa (ed) Perspectives on the nghts of munonties and
ndigenous pecples in Alnca (2010) 210
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undergo stringent vetting - at least compared to other peoples in other parts of
Kenya'®® The study proceeded to observe that this form of discimination has
particularly had greater impact for females in Northern Kenya:

Being female, Mushim or befonging to the Somals ethnic group further complicates the
application pracedures for obtaining a passport or 1D card Women from the region
for instance are without automatic citizenship and must be linked to men (husbands
or fathers) The resuit of this has been the chionic delay and outnight densal of this
valuable document ta many people in the region

Testimonies received by the Commission confirm the findings of KNCHR A member
of the Somali community testifying to the Commussion in Eastieigh in Nairobi stated

Eastleigh was designed as a Somali sector by the colonial government However, the
chitdren are still having a problem of not having a sense of belonging to the place This
1s simply because of the government’s attitude As 1said earler, national 1Ds 15 evidence
of nationality and when it 1s denied your citizenship 1s in doubt Anytime a document
Is1ssued to a Somali, 1t 1s viewed w th suspicion and may more often be ignared when
presented by the holder™

In North Eastern and Upper Eastern, the Commussion heard over and over agarn how
the process of acquiring identity cards takes longer and far more rigorous than in
other parts of the country As aresult, residents of the two regions view themselves, at
best, as second class citizens Their plight was well articulated by a witness in Marsabit

We feel as I we are third class citizens of Kenya It1s as iIf we do not have equal nghts
with other Kenyans in terms of citizenship and instructions We face constant scrutiny
In terms of national registration | remember that | could not join the university simply
because | did not have an identity card | got that identity card 1n a manner which 1
ought not to have followed | had to bribe an offictal at the registration bureau to have
my identity card 1ssued at Kibera Location 1had applied for the identity card more than
two years before that date But my application would be rejected because there was no
conclusive proof that | was a Kenyan We cannot deny that the peaple of northern Kenya
and southern Ethiopia are but one people who are merely separated by the artsficial
political barders We do not deny that most of us have our kin on the other side However,
this does not mean that we are not Kenyans We have our fellow Kenyans from western
Kenyan and our fellow Maasais who live in border areas hut they are not subjectad to
the same scrutiny  As we travel to Kenya, we face the strict burden of proof that we are,
indeed, Kenyans If the four of us were to travel in the same vehicle, the presumption
would be that the rest are all Kenyans, but | am a foreigner So, at the numerous road
blocks which are lined up all the way fram here ta Isiolo where Kenya starts, | have to
produce my identity card, in default of which | would face severe consequences

58

KNCHR Foreigrers at home The diemma of citzenship in northam Kenya (2009 7
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Prior 1o the enactment of the Constitution of Kenya, 2610 and the adoptian of the
Kenya Citizenship and Immigration Act and Kenya Citizens and Foreign Nationals
Management Service Act, 2011, the repealed Registration of Persons Act and
the Citizenship Act were procedural laws which provided the framework for the
mandatory registration of Kenyan citizens and their issuance with identity cards

One of the problematic hallmarks of the legal regime governing citizenship during
the temporal mandate of the Commission was the fact that the law gave the
minister responsible for citizenship sweeping powers,

The Citizenship Act stated that the munister ‘shall not be required to assign any
reason for the grant or refusal of any application under this Act and the decision
of the minister on such applhcation shall not be subject to appeal or review In
any court™ The requirement that some communities - Muslims, Nubtans, and
Somalis - be subjected to a vetting process is one arbitrary measure introduced
and executed through ministerial fiat

in addition to the wide discrenion enjoyed by the minister in the granting of
revocation of citizenship nights, Section 8 of the Regustration of Persons Act
empowered a registration officer to require any person registered under the Act to
furrish such documentary or other evidence of the truth of the information given
by that person Using this legal provision, the Principal Registrar of Persons issued
regulations in 1989 that

In accordance with section 8 of the Registration of Persons Act, the Principal Registrar
requires all persons of the Somal ethnic community resident in Kenya who are of eighteen
\18) years and above to attend before registration officers at the centres specified in the
second column of the schedule and furrish such documentary or other evidence of the
truth of their registration between 13th November, 1989 and 4th December, 1589

The screening exercise which was in effect a mass verification process of the
Somal community was designed to flush out aliens or those owing allegiance to
another state It was carned out through the use of vetting committees composed
of politically selected elders and members of the Provincial Administration and
Civil Service ™

The Commussion was informed durning public hearings in Tana River thatin 1990, for
instance, pursuant to the directive of the Principal Registrar of Persons, the Galjeel

62 Registrauon of Persons Act {Repealed) Section $
63  Legal Notce No 5320 of 10th Novernber 1982
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Kenyan citizens by the vetting exercise more than ten years ago The Galjeel were
viewed as illegal immigrants into the country and were often forably deported
back to Somalia, therr alleged home *® This act of forced deportation amounts to
collective expulsion

The standard for determiming whether collective expulsion occurred does not turn
stnctly on numbers of those expelled but rather on whether the decision to expel
is based on ‘group considerations’ One approach to determining whether ‘group
considerations’ exist 1s to look for a pattern where the state has expelled individuals
based on membership to a particular group rather than on particular characteristics
resulting from a review of the merits of each case ** The International Law Commission
(ILC) has indicated that collective expulsion exists in the absence of a procedure to
identify distinct and specific reasons for expulsion in each individual case

[T]he expulsion of even a relatively small number of aliens may violate the prohibiuion
of collective expulsian if the expulsion of each alien is not considered on an indwidual
case-by-case basis The collective character of the expulsion of a group of ahens as such
15 the essential element of the prohibition of collective expulsion of a group of ahens is
the essential element of the prohibition of collective expulsion ™

The continuing nature of this violation with regard to other sections of the Somalis
in Northern Kenya was evident in testimony given before the Commission-

Thedentity cards which were 1ssued (n the year 2009 for about 340 Form IV leavers have
uniaterally been cancelled by the Provincial Commissioner, North Eastern Province | ]
after the tnple vetting process and we were lucky that 3,000 plus identity cards came,
they have been cancelled by one man This s the case and yet we are claiming to have a

new conshitution and we are claiming to be Kenyans That s very unfair ™

Even Somalis who have for decades lived outside Northern Kenya face sinlar
challenges of accessing national identity cards as evidenced by the expenence of
Somalis who have lived in Naivasha from colonial days

In Nawasha, we have a problem of idenuty cards | told you that | was born in Navasha
in 1954 and | have a birth certificate and an identity card, but my child who 1s 22 years
old now does not have an identity card When you go to fill the forms, they reject them
when they see a Mushm name | do not know why our children are not getting identity
cards When we fill forms for bursary, we do not get but our neighbours’ children get
the scholarship Our children alse do not get bursary form the CDF kitty When we fill the
forms with our lellow members in the group, their application will be attended to but ours

KHRT (1 b4 abave)

Internatandl Law Commission Expulsion of Aliens Memorandumn by the Secretanat para 8685 U N Doc ACN 41565
(August 2008) Available at untreaty un orghle/surnmarnes/9_12 him-»

TJRC/Hansard/Public Heanng.Tana River12 January 2012/p 33

TJCR/Hansard, Public Heanng/Ganssa/12 Apnl 2011:p 14
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will not be attended to. | do not know whether this is religious or tribal conflict, We do not
understand.”

This was corroborated by another witness at a public hearing in Naivasha:

My daughter has three children but she still does not have an ID card although she has
a waiting letter. All our Somali children in Naivasha do not have ID cards but they have
grown up here. There is even a 50-year-old woman who has not been given an ID card,
We are not at a border such that they can say we crossed over from another country. This
is open discrimination.”

The Commission also heard of discrimination against Nubians in accessing identity
cards, a fact corroborated through research by diverse scholars.’* A Nubian
representative spoke on behalf of the Nubian community in Kisii town. He lamented
the lack of formal recognition of the Nubians by the State and linked their situation
to their inability to secure elective positions in the National Assembly

Now, | ask myself: Why has it taken the Government over 100 years to realise that we
have the Nubian community whose citizenship is not recognised by the constitution?
Even when we were growing up, any place we went to, we felt that we were second class
citizens, and not full citizens of Kenya. We face a lot of problems because we are viewed
as non-Kenyans. As a minority community, we should get automatic nomination, so
that we can get representation. That has not happened and we do not know where to
get fairness. We should get it so that we are represented politically, and our issues can
be taken forward and we get some help.’”®

Aside from actual denial, bureaucratic delays in the issuance of identity documents
often results in loss of economic opportunities for minorities as a Nubian youth in
Nakuru district told the Commission:

The perception of Nubians being non- permanent citizens drags them into long,
tiresome and bureaucratic process [s] leaving them without the national identity card
resulting [in] to [sic] lack of jobs for the energetic Nubian youth.”

A similar story was recounted in Nairobi:

Nubians in Kibera are not recognized at all. Our parents were all born in Kibera but we are
not recognized. Our children go through the same problems. A child who is not a Nubian
will come and after two weeks, they have an ID and passport but for the Nubians, it will
take even a year,”’

72
73
74
75

76
77

TJRC/HansardWomen's Hearing/Naivasha/27 November 2011/p. 7

TJRC/Hansard/Public Hearing/Naivasha/26 November 201 1/p. 54

Balaton (n 52 above) 217

TJRC/Hansard/Public Hearing/Kisii/p.15; see also TJRC/Hansard/Public Hearing/Kisumu/18 July 2011/p, 84-69; TJRC/
Memo/0977, TJRC/Memo/1401 [Submitted by the Nubian Council of Elders]

TJRC/Memo/1156 [Submitted by the Nubian youth from Nakuru District]

TJRC/Hansard/Public Hearing/Nairobi/20 February 2012/p. 45.
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While most minority communities have not sought judicial resolution of ther
challenges on citizenship, the Nubians have In 2003, the Nubians sought the
intervention of the High Court, alleging discrimination in the application of the
provisions of the constitution and the enabling legislation relative to citizenship
Responding to the action, the state rarsed three issues that the Nubians were
foreigners who had never renounced their Sudanese aitizenship, that they had
been neghgent In not pursuing citizenship by registration and lastly that thewr
claim was deficient on the grounds of faches

The court, in tota! disregard of principles of class action, saddled upon the Nubians
the added burden of docurnenung all the members self-identtfying as Nubians in
order to sausfy the courts that the community was not a phantom ™

Dissatished with the manner inwhich their access to justice was fettered by Kenyan
courts, Nubians sought legal protection In regional adjudicative mechanisms In
2017, the African Committee of Experts on the Rights and Welfare of the Child
(ACERWC or Afnican Children’s Commuttee} made a decision on a commumication
filed by the Institute for Human Rights and Development {IHRDA) and the Open
Society Justice Imitiative (OSJ1) on behalf of Nubian children who had sought
legal protection against violation of their nights to acquire a nationality, unlawful
discrimination and consequential viofations ¥

The African Children's Commutte's ruling found Kenya in violation of the nghts
of the Nubian community's children In particular, the Committee made five key
recommendations

_  The government of Kenya should take all necessary legislative, administrative,
and other measures in order to ensure that children of Nubian decent in Kenya,
that are otherwise stateless, can acquire a Kenyan nationality and the proof of
such a nationality at birth

The government of Kenya should take measures to ensure that existing children
of Nubian descent whose Kenyan nationality i1s not recognised are systematically
afforded the benefit of these new measures as a matter of prionty

The government of Kenya should implement its birth registration system in a
non-discriminatory manner, and take all necessary legislauive, administrative,
and other measures to ensure that children of Nubian descent are registered
immediately after birth

78 Yunus Ak and Omers (On behalf of the Nutwan Communily) v Attornéy Generai of ihe Repubic of Kenya and Glher

79

Nairob High Court Civil Application No 256/2003
IHRDA and OSJI v The Government of Kenya African Committee of Experts on the Rights and Welfare cf the Chid
{ACERWC) Com mumcauon No 2 of 2009
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The government of Kenya should adopt a short-term, medium-term and leng-
term plan, including legislative, administrative, and other measures to ensure
the fulfilment of the right to the highest attainable standard of health and of
the night to education, preferably in consultation with the affected beneficiary
communities

The government of Kenya should report on the implementation of these
recommendations within six months from the date of notification of this
decision, and that the committee appoints one of its members to follow up on
the implementation of this decision

The Commission 1s also cognisant of the decision of the High Court :n Mombasa
i 2011, which 1ssued conservatory orders restraiming the Ministry of Immigration
from enforcing an administrative circular requining persons of Arab and Asian
identity to produce documentary proof of ancestry beyond those required of
other Kenyans and to be subjected to a verification process (vetting) before being
granted identity cards or passports In arriving at this interim decision, the court
ruled the arcular a nulhity for "singling out Kenyan Arabs and Asians as communities
members of which must supply parents’and grandparents’birth certificates before
being issued with national identity cards,*”

Despite these judicial determinations, the Commission was not made aware of any
serious action taken by the Kenya government towards ensuring fuil enforcement
of the orders granted

ft 1s iImportant to note that the majonty of peaple against whom the above
restrictions relating to access to national identity cards have been enforced are
Muslims Actually, these restrictions have almost without exception targeted
communities whose membership 15 predominantly Mushm The 2009 study
by KNCHR on citizenship nghts of people living in Northern Kenya found that
‘religious affillation too affects the 1ssuance of Government documents'®
In this regard, the study noted that:

apphcation difficulties increase as one moves from Northwest, predominantly
traditionahsts and Christians, to NEP with a large properuen of Islamic population
Peaple with Istamic names have higher tendencies of being vetted in acquisition of
ID cards than those with traditonal or Eurepean names The largest number of people
vetted has Islamic nomenclature or are of Islamic background

80

81
82

Mushms for Human Rights and Others v Attomey General and Olhers High Court of Kenya in
Mombasa, Petiticn No 1 of 2011

KHRC (n 64 above} 36
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In 2007, President Mwai Kibaki, in tacit recognition of the fact that Kenyan
Muslims have historically faced vaned forms discrimination on the basis
of their religious affiliation, appointed a special action committee to look
into concerns of the Mushm community in regard to alleged harassment and/or
discimination in the apphcation or enforcement of the law The Committee was
specifically mandated to

a) recewveindividualcomplaints of alleged harassment and/ordiscrimination
in the treatment of persons who profess the Mushm faith with regard to
security 1ssues,

b) ascertain whether on the face of u, there 1s ment in a complaint, and
whether to act on the complaint appropriately, which may include
channelling 1t to the responsible Department of Government for action,

¢) inquire into allegations of wrengful orillegal denial of entry into or exit
out of Kenya by Kenyan citizens who profess the Mushm faith,

d} take immediate action as far as 1s possible to solve the problem disclosed
in (&), {b), and (¢) above,

e) oversee, coordinate, monitor and follow up specific action onidentified
problem cases

f)  review regulations, codes of conduct, processes and procedures in the
Public Service and recommend changes necessary to avoid or reduce
similar complaints.

g} prepare advisory opimions or proposals on appropriate remedial action 1o
be taken by the Permanent Secretaries or Chief Executives of responsible
Ministries or public bodies,

h) Recommend appropriate policy and legislative reforms

In execution of its mandate, the Committee conducted public hearings from
the 5 November to 6 December 2007, in all the Provinces Upon completion of
its wark, the Committee prepared a report which was submitted to President
Mwar Kibaki in March 2008, However, President Kibaki did not release the Report
of the Commuttee to the public Al efforts by the Commuission to secure the
report were unsuccessful In one its responses to the Commission’s requests
for reports of commissions of inquines that have never been released to the
Public, the Secretary to the Cabinet and Head of the Public Service informed the
Commission that the release of the report requested was 'at the discretion of the
HE the President.



86

87

The Commission nevertheless received a copy of the report from a credsble unofficial
source The Commission believes that it 1s in the public Interest and in furtherance of
the objectives for which the Commission was established that it publishes the copy
of the report that it received {see Appendix 1} The report has been pubhshed as part
of documentary evidence received by the Commussion in terms of the TIR Act

The copy of the Report received by the Commission reveals that the Committee
made 10 findings which confirmed, according to the Committee, that there was
‘substance in most of the complaints raised by the Muslim community’ The findings
are as follows

a)

g)

The Committee established that there are discriminatory practices
against Kenyan Mushms in the 1ssuance of national Identity Cards and
Passports In fact there exists a special Vetting Committee for Mushm
Passport applicants at the Ministry of State for Immigration and
Registration of Persons Headquarters

The operations of security agents and especially the Anti-Terror Police
Unit came under serious cnttcism from the Mushm community for
operating without due regard to the existing law of the land

There was evidence that Kenyan Muslims have been unlawfully removed
from Kenya to foreign countries without due process of the law.

Past tustoncal injustices and human rights violations in Northern Kenya,
including the Wagalla massacre, have not been addressed to date

The Committee found that Muslims in urban settlements who have
occupied land allocated to them for generations have not managed to
acquire Title Deeds for their land The classkc cases are those of Nubians
in Kibera and Mpini Village 1in Muranga

The Committee established that there 1s a serious shortage of IRE
Teachers particularly in areas where Mushims are a minority In various
learning institutions the freedom of worship as guaranteed in the
Constitution is not observed

Another finding of the Committee was that the institution of Kadhi's
Courtlacks both human and financial resources to effectively undertake
its constitutional mandate

With respect to access to justice, the Committee established that the
entire Northern Kenya has no High Court and adequate Subordinate
Courts

LT
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) The Committee found that the majonty of Muslim inhabited areas lag
behind in deveiopment due to lack of public and private investments
from years of marginalization The banning of international Islamic
NGOQs has further aggravated the situation

)} In Public Service appointments, at the level of pelicy and decision-
making, there 1s a visible absence of Mushm representation

The Committee recommended that the Government should urgently address the
concerns raised by the Mushm community in order to restore public confidence,
fully integrate the Mushm community in the mamnstream development so as to
build national cohesion

Public portrayal

8%
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The manner in which minority groups are portrayed, whether in school curricula,
government documents or public pronouncements of officials has a significant
impact on the way in which minonty communiues feel their unique 1dentity 1s
respected

Moreaver, use of the education and state information systems to promote tolerance
and to eliminate discrimination based on race and ethnicity 1s an obligation of
the government of Kenya under the Convention on the Eimination of all Forms of
Racial Discnimination, to which Kenya became a state party in 1981

Negative portrayal may also rise to the level of discnimination where attempts
are made to distort a community’s history, A memorandum submitted to the
Commission by members of the Nubian community raised concerns that a primary
school textbook had, according to them, erroneously indicated that the Nubians
came to Kenya in 1946 * Yet, as one of them testified before the Commuission, the
Nubians came to Kenya ‘at the turn of the 19th Century’and they have been in Kenya
for about 150 years’ and that the Nubians 'have been in Kenya before Kenya was a
country'®

The way In which youth are educated to understand the population of their country
Is an important starting point for state recognition of minonty groups Diversity
education helps build tolerance and appreciation for the multi-cultural nature of
Kenya Thisisseparate from, but related to, a minonty groups’'nght to be educared
in their own cufture, language, and religion

TJRC:Memc 401
TJRC Hansard'Publy, Heanng Narou/20 Febiuary 2512/p 42
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Currently, the nature of diversity education in Kenyan schools, both public and
private, could be described as informal The switch to the 8-4-4 educational system
In Kenya has focused the curriculum in large part on students obtaining practical
skills and engaging in rote learning * For a long time, promotion of national unity
and tolerance for diversity was not a primary goal of the educational system
Even today, such a goal remains largely in the theoretical domain In 2011, a
commentator obhserved that

Kenya's Standard Four history text bypasses the generations of coastal anti-impenalism
and accentuates the many decades when abuses of the slave trade occurred It tars the
‘Afncan’ Swahil with the same brush used 1o depict the Arabs as evil by erroneously
stating that the Bajuri came from Oman The Bajun are actually a hybrid of oniginal
Bantu population of Shungwaya and ancient Cushitic clans whe settied in the Kenya
region 2000 years before the Bantu came ™

Portrayal of minonty communities all parts of the public sphere are a key 1ssue For
Instance, hunter-gatherer communities in Kenya have consistently been referred
to in the media, in government documents and other public forums by names that
were developed by other communities as derogatory terms The following testimony
given during the Commission’s women's public hearings in Hola district by a member
of the Waata indigenous group provides an example of the use of such derogatory
terms to refer to members of minonty and indigenous communities in Kenya

My name 1s Amina Abdalla | am from Waata community which anginated from Malindi,
Garsen, Hola, Sombo and Bura Tana These people have always been hunters and they
depended on wild fruits [ ] Among other communities, we are referred to as the Waata
community and they use abusive words like ‘kawasanye’ which means someone who s
not lucky *

As this quote reflects, portrayal of hunter-gatherer communities as poor,
backward, and without possessions 1s a factor contributing to their marginahisation
and dispossession of ancestral lands. Recognition and respect s an important
component of multiple human rnghts protected under international and regional
norms, such as the right to exist, the nght to practice culture, religion and language
and the right to be free from discrimination

The Kenyan state has failed in many cases to recegnise that minority and indigenous
groups exist in Kenya Consultations with minority groups during Kenya's African

85

Cathenne Dean  Understanding diversity and seeking unity in the Kenyan educational context (Strathmore University
Ethics Conference 2011} at hitp fweww sirathmare edu’ethics/ndf.DeanCathenneUnderstandingDversity pdf (accessed
20 July 2012)

P Goldsmith The Mombasa republican council confict assessment Threats ana opportunibies for engagemen! (Kenya
Cret Society Strengthenng Programme November 2011)
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Peer Review Mechanism {APRM) process in 2006 highlighted lack of recogrition as
a major concern for communities

97  The APRM report notes that during consultations, communities ‘complained about
the continued disregard for therr cultural identities as evidenced in a senes of
derogatory and insensitive political remarks about them and their region, particularly
at the higher political levels' The APRM report also described a ‘discernible feeling of
unjust treatment, lack of equity and a palpable sense of neglect, bitterness, anger,
apathy and alienation’ during their consultauons with marginalised groups

98  The APRM process however confirmed the ‘existence of tnbal minarities and groups
that seemed to qualify as indigenous tribes who retain their cultural identity such
as pastoralists, hunters and gatherers™®

Collective Punishment

99  The Commission’s hearings, statement-taking, investigations and research revealed
that collective punishment by the state have predominantly occurred in Northern
Kenya, a region inhabited by vanous minonty groups and indigenous people
Collective punishment, many of which have occurred in the context of securnty
operattons or disarmament, has often resulted in massacres of innacent citizens
A host of other gross violations of human nights have also occurred during these
secunity operations, including sexual violence, torture and denial of social and
economic nghts The massacres in this regard include. Bulla Karatasn Massacre,
Wagalla Massacre, Malka Mari Masscare, Lournir Massacre, and Murkutwa Massacre

Statutory basis for collective punishment

100, During the mandate period, the Kenyan state maintained in 1ts statute books a
plethora of oppressive laws that had a particularly adverse effect on minonty
groups and indigenous people Specifically, these laws sancuoned the collecuve
punishment of communities Such laws include the Special {Administration)
Districts Act and the Stock Theft and Produce Act. While they were apphcable
in theory across the entire country, these laws were in practice only applied In
Northern Kenya, a region which 1s accupied mainly by pastoralist groups

101 The Special Districts Act authonised a Provincial or District Commissioner to arrest
or seize the property of or detain members of communities

In the event of any (scheduled) tribe or any secuon or members of the tribe acting, in the
opinion of the Provincial Cammussioner or of the District Commussioner, in a hostile manner

88 Africa Peer Review Mechanism Country Reviews Report of the Republic of Kenya (2006) 52
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towards the government or towards any forergn power in amity with the government
or towards any persons being or residing in Kenya, the Provincial Commuissioner or the
District Commissioner in charge of the district or area in which the acts are committed
may order {a} the arrest wherever they may be found within the district or area of all or
any of the members of that tribe, (b} the seizure of all or any property belonging to that
tribe or its members, or any of them, whrch may be found within the district or area,(c) the
detention in safe custody of any person or property so arrested or seized. fd) that all or any
members of that tribe shall not leave the area reserved for thetr use ™

The Act applied to all the districts of NFD already covered under the Outlying
District Act as well as Marsabit, Isiolo, Samburu, Tana River, West Pokot, Mukogodo
Special Reserve, as defined in the Fourth Schedule to the Government Lands Act
(as the Schedule stood immediately before the 1st June, 1963), Narok, Kajiado
District, Turkana, Lamu and Machakos districts,

The scheduled ethnic groups within the meaning of this Act included all those
communities scheduled under the Preservation of Public Secunity (Movement
Control) Regulations as well as the following additional ethnic groups Maasal
of Kekunyukie section, Lodokilani section, Il Kisongo section, Matapatu section,
Kaputier section, Purko Section, Il Damat section, Dalaletkutuk section, Sighirar
section, Ngong section, Loita section, Moitanik section, Uasin Gishu section, Sina
section, and various sections of the Kamba Those members of the Kipsigis, Tugen,

Nand), Kikuyu, Lue and Kisil ethnic groups 'normally resident in the above sections’

would also suffer the harshness of these requlations

The Stock Produce Theft Act legalised collective punishment of ethnic groups and
clans for the offenses of their members once that ethnic group was declared ‘a
hostile tribe’by the Provincial Commussioner The Jong title of the statute stated that
the purpose of the law was to ‘provide for the recovery of fines imposed on Africans
{including Somalis) for the theft of stock or produce by levy on the property of the
offender or his family, sub-tribe or tribe’ Although a statute of general apphcation,
this law was mainly applied in areas occupied by pastoralist communities

Moreover, the application of emergency laws described earlier In this Chaprter, first
in North Eastern Province and later in 1966 throughout the NFD, established two
separate legal regimes one set of laws applied exclusively to NFD and another set to
the other parts of Kenya In the process, the government deployed full emergency
powers in the NFD region - powers applicable only when Kenya was at war

Although the attempts at secession as well as its repression were pursued militanly,
the government’s approach appeared to treat the communities in the NED as

89

Special (Administration) Districts Act (Cap 105) {Rapezled) Sechon 7
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enemies, referrng to them erther as shifta or ngoroke™ and unleashed a set of
regulatory disadvantages against these groups based merely on their membership
in the scheduled communities

These regulations created certain offenses that were pumishable without due
process of law It also created “prohibited” and "prescribed” zones in the region.
The regulations defined a “prescribed” area to mean the area comprising the North
Eastern Province and the Isiolo, Marsabit, Tana River and Lamu districts and a
“orohibited zone" as the aggregate of the areas within the prescribed area In these
areas the offence of possession of firearm, consorting or harbouring one with a
firearm was punishable by death upon trial.

The offence of harbouring anyone who may act in a manner prejudicial to the
preservation of public secunty, for instance, was punishable by life imprisonment
Even the owning, operating or use of boats or any other means of transporton Tana
River was made a crime liable tosmprisonment Entry into the region by members,
other than civil servants and members of the security forces was prohibited

Members of the armed forces were authonised to carry out the functions of a police
officer with wide powers of search, arrest, restriction and detention of persons in
the region Members of the provincial admimistration and the security forces were
given power to preside over “judicial tnals’, District administrators were at times
sitting in as magistrates in Courts The regulations also suspended the application
of secuons 386 and 387 of the Cnminal Procedure Code (which requires the
holding of an inquest into the death of persons in police custody or who die under
suspicious circumstances) and instead stated that the provisions did not apply 10
persons dying or found dead in the “prohibited” zone,

In 1967, the government published the Public Secunty {Control of Movement)
Regulations pursuant to sections 3 and 4 of the Preservauon of Public Secunty
Act ™ These requlations mandated the minister in charge of security or an officer
authonsed by the minister to

By crder direct that all members of any one or more of the specfied tribes living in any
particular area shall do all or any of the following things (a) within a specified period move
from the area in which they are living to such other area as may be specified in the order,
(b) remain within the hmits of such area as may be specified in the order,(c) live in such
part {hereafter in these regulations referred to as a residential part) of the area specihed in

90 Kenya National Assembly Officral Record (Hansard) {Dec 4 1979 - Jun 18 1880) {discussing the Ngoroko menace)

91

Republic of Kenya Legal Notice No 43 of 1967 Pubbc Security (Control of Muvemnent) Regulations pursuant 1o Sections

3 a1d 4 of the Preservation of Public Sezurry Acl Sectign 3



the order and remain in such part during such hours or at such times as may be specified
in the order.

111, The specified ethnic groups under the regulations included the: Gurreh, Murulle,
Degodia, Leisan, Ashraf, Shebelleh, Sheikal, Shermoge, Warabeya, Garabeya, Gurreh
Murreh, Adjuran, Ogaden, Rendille, Gabra, Boran, Burji, Konso, Saakuye, Isaak, Herti,
Aulihan, Adb Wak, and Abdulla’ The “movement control order” required them to
move from a specified area or remain within the limits of a specified area or comply
with ‘conditions regarding reporting to the police [...). if they wanted to exit the
area. The delegation of this authority by the minister to the provincial administration
saw its deployment in the most draconian forms in Northern Kenya and Upper
Eastern regions. Disconcertingly, no mechanisms for supervising the exercise of this
authority by either the minister or his delegates was availed by the Act or regulations
made there under, leaving the fate of the “scheduled” communities to the whim of
administrators and security agents,

112, The regulatory framework for meting out extra-constitutional treatment against
communities in the NFD was strengthened further in 1970 with the adoption of the
Indemnity Act.”? This law was meant to indemnify government agents and members
of the security forces working in the region against any claims on account of any loss
or damage occasioned by their actions. The objective of the Act is clear in the long
title of the Act: “to restrict the taking of legal proceedings in respect of certain Acts
and matters done in certain areas between the December 25 1963 and December
11967 The Act provided for the broadest range of indemnity to security officials
against judicial proceedings:

No proceeding or claim to compensation or injury shall be instituted or entertained
by any Court or by any authority or tribunal established by or under any law for or on
accountof orin respect of Act, matter or thing done within or in respect of the prescribed
area, after the December 25 1963 and before December 1 1967 _.if it was done in good
faith or done in execution of duty in the public interest by a public officer or member of
the armed forces.

113, Therefore, as long as an action was done in “good faith” or in “execution of duty”
within the “prescribed area”,” public officers or members of the military ran no risk
of legal liability. This means that if mass killings of unarmed civilian populations
were carried out “in good faith”and “in execution of duty”, individuals who executed
such acts were not legally liable,

92 Indemnity Act (Chapter 44 of the Laws of Kenya, came into force on 5th June 1970}
93 Indemnity Act (n 98 above) Section 2, defined the prescribed area as to mean the entire North Eastern Province and Isiolo,
Marsabit, Tana River, Lamu and Samburu Districts



THRET

114  The Indemnity Act foreclosed the possibility of the communities in the NFD

115

pursuing judicial remedies To the extent that this legislation applied only to
certain districts 1in Kenya’s North Eastern province, effectively shutting out the
possibility of access to Justice, this legislation offends the provisions of Article
2 of the African Charter, which provides that ‘every individual shall be entitled
to the enjoyment of the rnights and freedoms recognized and guaranteed in
the present Charter without distinction of any kind such as race, ethnic group,
colour, sex, language, religion, political or any other opinion, national and social
ongin, fortune, birth or any status’ The auster of judicial review or appeal by the
Indemnity Act further constituted a violation of article 7{1) of the Charter ™

Although human nights law was stillinits embryonic form in the early 1960s when
these laws were applied to the NFD, the fact that the Kenyan state deliberately
allowed these regulations 1o subsist over a 30-year period clearly makes the
state’s actions inexcusable Indeed, by the ume some of the regulations were
repealed in the early and late 1990s, Kenya was a state party to numerous
international and regional human nghts treaties which define more clearly the
extent of state hability The most important instruments relate to viclations
against groups in the NFDinclude the International Covenant on Civiland Political
Rights (ICCPR) and the Convention on the Elimination of Racial Discrimination
(ICERD) In determining the existence of discrimination, the Committee on
Ehmination of Racial Discrimination which manitars the Racism Convention will
examine whether that action has an unjustifiable disparate impact upon a group
distinguished by race, colour, descent, or national or ethnic origin ™

116  Section 127 of the old constitution, which laid the foundation for the state of

j:2)
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emergency in NFD, was repealed only in 1992 as was the North Eastern Province
and Contiguous Districts Regulations of 1966 made under the Preservation of
Public Security Act.” Later, the Qutlying Districts Act and the Special Districts
{Admunistration} Act were also repealed in 1997 under the Statute Law (Repealed
and Miscellaneous) Amendment Act, 1997, The repeal of these laws, while

ACHPR Ciwl Liberties Orgamsaton Legal Defence Centre Legal Defence and Assistance Project v Nigena Comim No

21B/9B {1998} para 27 avallable al www1 umn edu/humanrs/afnca/comecases/218-98 htm| The rghl to be heard
apphes not only to criminal but also civil cases

See U N Commitiee an the ELmination of Racial Discnmination. General Recommendation 14 Definion of Discnimination
(Art 1 par 1) UN Dec A48/18 at 114 (1694), para 2 Cf Eurgpean Court of Human Rughts D H & Others v the Czech
Repubkc Application no 573500 Eur Ct H R (13 November 2007) para 175 (hotding that a general pelicy or measure
that nas disproportonately prejudicial effects on a parlicular group may be considered discnminatory notwithstanding that
115 not specitically ained at that group [ ]) Anticle 14 of the European Convention on Human Rights states that  The
enjoyment of the rghts and freedors sel forth in this Convention shall be secured without discumination on any ground
such as sex race colour language retigiun polit cal or other apnion natienal or social ungin association with a national
minenty properly bith of othar stalus

Miscellaneous Amendment No 6 of 1992 Seclion 12
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a significant step forward in the restoration to the people of NFD of their
fundamental rights and freedoms, did not provide parameters for resolution of
questions arising from the systemic violations of individual and group rights over
the preceding decades.

The Commission heard many accounts of violations of civil and political rights
of minorities during the temporal mandate largely through the application of
emergency and stock management regulation within the “Closed Districts” or
NFD. These violations not only had serious impact on individuals from minority
groups but more significantly devastated their economic basis largely premised on
livestock keeping within the expansive rangelands.

The subsequent section of this Chapter exposes some of the abuses minorities and
indigenous peoples have endured as a consequence of having such laws in place.

Collective punishment and security operations

119,

120.

Kenya’s immediate post-independence emergency laws discussed above had a
basis: to ensure the defence of its territory and people. They were also designed to
nip in the bud the political attempts by communities in Northern Kenya - Somali,
Borana and others - to secede from Kenya and join Somalia.

An attempted secession by the Cushitic groups of Northern Kenya during the
referendumin 1962 was driven by aquest notonly to create a self-reliant pan-Somali
state” but also the real fear that an independent Kenya would not fully integrate
the economic model of communities in the region, hence perpetuating the poverty
and destitution which colonial domination had nurtured.” Unfortunately, the
anticipated marginalisation of communities from Northern Kenya by Kenya'’s post-
independence government has materialised. A witness who testified during the
Commission’s public hearings in Garissa town to the North of Nairobi said people
of Northern Kenya have always felt isolated from the rest of the country from the
time of independence through to the post-Moi era:

Even though Kenya got Independence in 1963, we, the people of North Eastern
Province, have never been independent. We became independent anly in 2003 %

97 J Drysdale The Somali Dispute (1964) 183. See also, Nene Mburu, Bandits on the Border The Last Frontier in the Search
for Somali Unity (2005. Red Sea Press. NJ) p 75-106

98 National Archives, Details of Kenya Constitutional Conference, 1982 - special issue - of 28/6/1962. This fear materialized
as independent Kenya's economic vision evolved. See C Leys Underdevelopment in Kenya The political economy of
Neo-Colonialism (1973) 27

99 TJRC/Mansard/Public Hearing/Garissa/13 April 2011/p.7
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Security operations against minorities and indigenous peoples in Kenya have a
long history of resulting in human rnghts violations against minoriies While
the state has an obligation to provide security to and protect the property of its
citizens, the pursuit of state secunty must be carried out In @ manner that protects
the human rights and, in particular, the personal integnty of all Kenyans Based on
numerous examples, the Kenyan state has failed to protect its atizens from the
abuses of its secunity forces

An example of this failure is the Wagalla Massacre Details relating to the Wagalla
Massacre are explored in full elsewhere in this Report The Wagalla Massacre 1s a
particularly tragic example of a consistent pattern of state action against minornity
groups and indigencus people, especially pastoralists in Northern Kenya

The Kenya government has responded to inter-community conflict, parucularly
In pastoralist areas, through disarmament programs at vanious times The Wagalla
Massacre resulted from a severely oppressive operation to confiscate illegal firearms.
Because disarmament 15 often uneven and Is rarely coordinated across porous
regional borders, it tends to exacerbate secunty concerns Uneven disarmament
leads to rearmament and revenge attacks Accordingly, communities re-arm, and the
government moves In again with oppressive security measures

Far from being 1solated incidents related to specific communities, the problem
of cattle raiding 1s a regional issue invelving related communities and confhct
systems from Kenya, Uganda, South Sudan, Somalia and Ethiopia There s general
agreement among scholars who have examined the phenomenon of cattle
ratding over the past half- -century that the practice served cultural purposes
related 1o male nites of passage and wealth accumulation for marriage dowry
Cattle raiding also correlated to resource scarcity - scarcity that was in part a
natural phenomenon and in part aruficially exacerbated by colonial policies of
relocating minority tnbes and border demarcation of tribal areas ' There 1s also
agreement that since 1979, the practice appears (0 have become more lethal
and has been exploited by conflict-entrepreneurs and political actors who have
benefited economically from the spoils of raiding itself and from the instability
that it creates

100 See eg $ Krath and J Swit Understanding and managing pastoral confict n Northern Kenya A Liferalure Review

11959} P Galdsmilh The Stafe of Pastorais! Affairs 2004 (paper presented at the Kenya Pastoralist Week Narmobi
CEMIRIDE and SNV 2004) B Arthur J Okello & J Ngoya Tne Tragedy of Natural Resources Dependent Pasloral

Conwnunibes A case of Teso-Karaimiusa Border Land Conflict (ACODE Pelicy Research Senes No 23 2007) B Rachel
Conluct Gver natwural resuurces ameng pasteralisis in Northern Kenya A look at recenl inihiatives in confiict resalution
15 Jowrnal of imternatonal Developiment (2003) 245-57) M Nene The proiferaton of guns and rusting v Karemoja and
Turkana Districts the case for appropnate cisaimamer Stralegies (undated)
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The increasingly lethal nature of these raids 15 generally understood to be an
outcome of the influx of small arms and light weapons throughout the regron
as a result of policies associated with the Shifta War tn Kenya, the fall of the idi
Amin regime 1n Uganda and the resultant looting of the Moroto Armoury by the
Karamojong, the collapse of the S1ad Barre state in Somalia and the long-term civil
wars m Sudan and Northern Uganda, Accordingly, cattle rustling has transitioned
from a primarly culturally-based practice governed by customary rules (which
protected women and other civilians to a large extent) to an economically and
politically-based activity governed by rules of political expediency and profiteering
with little interest in protection of cvibans

The Commission was made aware of the Pokot experience of military operations-
within erther the context of disarmament or an attempt at clamping down on
cattle rustling In a detailed elaboration on the subject, the Commission heard

The Pokot people experienced the third military operation (two previous military
operations occurred dunng the colomal period) durnng Mzee Jomo Kenyatta's
administratron in 1976 The Pokot cattle rustlers {sic) stale cattle around Makutano
Town in December 1976 The District Specral Branch boss Mr Lawrence Ngisirel drove
in his offtcial Land Rover towards Kishaunet Trading Centre, West Pokot District, to
track the cattle rustlers and the cattle He was shot in the nght thigh while driving
The District Special Branch Officer (DSBO, Mr Lawrence Ngrsirel, was arrlifted to Nakuru
Memorial Hospttal, where he was confirmed dead on arrval due to excessive bleeding
The Provincial Police Officer (PPQ), Mr James Erastus Mungai of Rilt Valley Province
mobilized the security forces to crack down on the cattle rustlers in West Pokot District
The secunty forces rounded up 100 people around Kishaunet/Nasckol indiscniminately
and they torched houses, looted money and the Provincial police officer (PPO, Mr James
Erastus Mungai was overseeing the secunity process the Kenya security forces killed one
old man [ ] Mzee Siwanyang Loyolmor

Recounting another military expedition that took place on 17 September 1979 the
Pokot testified before the Commission that

The President { ] declared the mopping up of illegal guns owned by the Pokot mikta
The Kenya secunity forces tortured civilians of Chephopegh sub-location of Kipkomo
location, West Pokot district, leading to the deaths of nine people The secunty forces
took away 2 500 livestock of Francis Yoponyang, the chief of Mazol location Mr Lokorion
was tortured, tied to General Service Umit Land drover that pulled {sic} tilt death ™"

The Pokot also testified about a massive disarmament programme {Operation
Nyundo) undertaken by the Kenyan military

101 TJRC/Nemo+1204] Submitted by the Foket Commyaty]
102 TJRC/Mema'1206 [Submitted by the Pakat Community]
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The Kenya Army { ] used heavy artillery and helicopters to round up 30,000 livestock
in the whole of West Pokot district into concentration camps in Keringet, Mtember and
Kongalel The Kenya Army made sure that those 30,000 cattle were denied pasture &
water so that the owners could surrender illegal guns to the secunty forces *

Collective punishment was always accompanied by the seizure of community
assets, notably livestock The fragile social fabric of most minority groups today 1s
directly linked to their experience of viclence unieashed on them by state secunty
agencies indeed, in 2006, the Commussion on Legal Empowerment of the Poor
determined that torture, arbitrary arrests and confiscation of livestock that resulted
from the applications of various statutes discussed here were ‘mainly perpetrated
by the Kenya Police, the Kenya Army and the Administration Police and even in
some instances game rangers from the Kenya Witdhfe Service (KW5), " constituted
grievous violations of various international instruments, including the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(Torture Convention} '® Some of the atrocities meted-out on the residents of
NFD, including “rape, castration of males, amputation and brutal beatings,” it was
determined, amounted to :inhuman and degrading treatment '

Another tnigger of many of the conflicts between communities and the state Is
land lllegal and Irregular land allocation has been a feature of Kenyan governance
for decades, as made clear in the Njonjo and Ndungu Land Reports When
communities resist the ilegal allocation of their land or ther uncompensated
eviction, the state regularly responds with violence Violence begins at an tndividual
level with regular beatings and arrests of indigenous community members who try
to enter land from which they have been evicted Y When communities engage in
collective action, the state escalates the response.

According to the UN Special Rapporteur on Indigenous Peoples, in Laikipiain 2004,
Maasai protesters marking the expiration of leases under the 1904 treaty with the
British were severely repressed, resulting in the death of an elder and serious injury
to four people Rape of women and looting in local villages were also reported as a
result of the security operation that ensued '

TJRC/Mema/1206 |{Submitted by the Pokat Community]
C Ngondi Access (o Justice and ihe Rule of Law in Kenya Paper prepared for the Commisston or the Legal Empowerment

of the Poor (2003) 35
105 G A res 39/46 [annex 38 U N GAOR Supp (No 51)at197 UN Doc A/39/51 (1984) enlered into force June 26 1987)

108

Custemary internalional law strictly law strictly promibils terture as non-derogable even dunng times of emergencies See

eg Proseculor v Furundya ICTY Case Ng 1T-95-17-T at & (Judgment of December 10 1998}

107

Eg ICJ OMCT 8 CEMIRIDE Kenya An aifernative repart ta the UN Commitiee on economic sotial and cultural Righls

(2008) 29

108

Report of the Special Rapporteur on the situation of human nghts and fundamental freedoms of indigenous peuple

Rodcifo Stavenhagen Mssion to Kenya UN Doc AHRCA/32/Add 3 para 60
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132, Human rights reports also describe beatings and attacks by security forces on
members of the Endorois community when they collectively resisted eviction
from their land around Lake Bogoria. Similarly, members of the Sengwer
community who moved into the Embobut Forest after being displaced from
their traditional settlements in the plains also have a long history of conflict with
security forces. According to reports, security forces believe that the Sengwer
have no rights and are not entitled to protection from the state because they are
viewed as illegal squatters in the forest. Accordingly, every few years, security
forces enter the forest and burn down Sengwer homes. In 2006, approximately
8,000 Sengwer were evicted by the Forest Service from the forests where they
had taken up residence, with no compensation or resettlement assistance.'™

133, In conclusion, it is important to note that the Kenyan state has a duty under the
international norm of 'Responsibility to Protect’ (R2P), which was affirmed by the
UN General Assembly in 2005'", to ensure that it protects pastoralists and other
communities in primarily pastoralist areas from mass killings and other atrocities.
Simply because the violence is inter-communal in nature and may be grounded
in a long-standing, culturally-based practice does not exempt it from the gambit
of the R2P. In describing recent inter-communal violence in Nigeria for instance,

the Global Centre for the Responsibility to Protect noted that:
This responsibility requires preventing massacres before they are perpetrated and
halting them should they begin. It involves ensuring that ... military, police and

government officials - local, state and federal - do not commit R2P crimes and take
appropriate measures to prevent and halt atrocities committed by non-state actors'"'

134, The R2P obligations particularly arise when these crimes are foreseeable. As
multiple communities have reported to the Commission, pastoralists have
sought assistance from authorities to address impending raids but state security
forces have regularly failed to provide assistance or have arrived after attacks
have been in progress for days and have resulted in many deaths. Some reports
indeed suggest that the collusion of security forces in political and economic-
based raiding is a major impediment to effective provision of security,

108 Republic of Kenya, Indigenous Peoples Planning Framework for the Westem Kenya Community Dnven Development and
Flood Mitigation Project and the Natural Resource Management Project (2006) 25 available at hitp: i ra/
indepth/2006_Kenya WKCDD NRMIPPF pdf> (accessed 12 July 2012)

110 See U.N. Doc. A/60/L.1. Adoption of the 2005 World Summit Outcome (Sept. 15, 2005) (describing at para. 138 that” Each
individual State has the responsibility to protect its populations from genocide, war crimes, ethnic cleansing and cnmes
against humanity. This responsibility entails the prevention of such crimes, including their incitement. through appropriate and
necessary means. We accept that responsibility and will act in accordance with it b

111 Global Rights. Atrocities in Nigeria's Plateau State and the responsibility to Protect (2010), hitp.//globalr2p.org/media/
pdf/Atrocities_in_Nigerias_Plateau_State_and_the Responsibility to Protect.pdf
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Violation of Land Rights

135,
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To minonties and indigenous groups, land 1s more than a factor of preduction,
Rather, land 15 a living space within which a complex range of social-cultural and
spiritual relatonships subsist and are negotiated Consequently, displacement
from such tand causes not merely material deprivation, but may result in the
physical destruction of the group '

Pastoralists and hunter-gatherers in Kenya have been affected most severely, by
land loss, land fragmentation and forced evictions The result has been increased
marginalisation, deepening poverty and cycles of conflict with neighbouring
communities and with the state. As the UN Special Rapporteur made clear in his
report after a mission to Kenya

Loss of land through colonization, nauonalization and privatization can be illustrated
with the example of the Maasar, whose grazing areas were sphit by a celonial frontier
installed between Kenya and Uganda at the end of the nineteenth century Itis esumated
that the Maasal lost one-third of their ternitory through coercive treaties in 1904 and
1911 imposed by the coloral regime and were allowed to retain only small amounts of
marginal land in the Kenyan districts of Narok and Kapado In Laikipia District, 75 percent
of the land stull remains 1n the hands of European owners The Special Rapporteus
personally observed traditional rangelands which were being fenced off, thus restncting
the seasonal movement of the livestock herds of the nomadic pastoralist communities,
as well as constricting the natural ecosystems of wildlhife, including migratory routes !

The Special Rapporteur further remarked that

After independence in 1963, the formerly closed Maasal districts were apened to
immigration from other ethnic groups based on the false assumpuon that large
areas utihized by the Maasa for seasonal grazing were "idle land” The Ndungu Report
documents the faulty adjudication of the lloodo-Anak in Kapiado District to hundreds
of government officials and their relatives Though they were not local residents, they
were 15sued title deeds, while "many rightful inhabitants of the area were disinhented
from ther ancestral land” It 1s esumated that the Maasai lost another third of their
lands in Narok and Kajiado districts as a result of these processes In Kajado alone,
50% of Maasal households did not have land in 1897 as compared to around 8% in
the 19805 "

The Kenyatta government ignored the demands for land redistribution and instead
nurtured ehite accumulanoen of land "'* The Commussion also heard how massive

112 See generally B& Kwonkws Land Rights of (nchyenous Peoples in Afrca (2012)

113 Report of the Special Rapponteur Rodotfo Stevenhagen para 30
114 Report of the Special Ragporteur Rodoffo Stavenhagen para 69
115 TJRCiHansard/Public Heanng/Naivasha/26 September 2011/p 72
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This definition raises two concerns First, many minonty communities such as the
Oqiek, Sengwer, Boni and coastal communities that were previously not vested
with a ‘special reserve’ ‘temporary reserve’ or ‘communal reserve’ under colonial
law, were not benehcial owners of land vested to county councils by virtue of their
being‘persons ordinarily resident in thatland’ within the meaning of section 115(1)
of the Constitution Second, how would the beneficial ownership of minanties
within county councils be reconciled with that of majoritarian groups?

142 Further, when the Kenyan state desired to acquire trust land for a specific
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public purpose - a process known to Kenyan law as "setting aside” in contrast to
"compulsory acquisiion” - the rules that govern the exercise of the sovereign’s
eminent domain' “were unclearin relation to the nghts of minority communities "'

The rights of communities generally within trust land were imited to the use of the
land subject to customary laws of that community However, the application of such
customary norms was subordinated to statutory regimes '™ Such weak protection
has been criticised as ‘inadequate to protect the nghts of communities’'? The
Trust Land system 15 also cniticised in the National Land Policy. The policy notes

117 PG Vel et & Protected Areas and Property Rights Democrabzing Ermmnent Domain i East Afnca (2007) Avallable at pdf

wn org/prolected_areas_and_property _nights pdf> (accessed 12 July 2012)

Section 75 of the Constiution of Kenya Act (repealed in August 2010 but operative during the Endorais iigalion) provided
for the protechion of “property of any descnption” from compulsary possession of acquisibon unless such possession or
acquisiion comphied with several condiions public purpuse for the acquisiion preporionality of public purpose to private
hardstip expected from the compulsoty acqussiton prompt payment of compensation access 10 court tor aggneved
parties Wnie the Land A.quismon Act (Cap 295 prescrbes a comprehensive procedure for compulscry acquistion
Saction 7i1) of he Trust Lands which establishes the procedure for “seting aside of trusl l[ands in contrast has much
weaker protections particulary for communiies Where written nolice 15 given to a council under sub-section (M) of
seclion 118 of the Consliuticn that an area of Trust Land is required 1o be set apart for use and occupation for any of the
purpcses specified in subsection (Z) of that section the council shall give nolice of the requirement and cause the notice
12 be published in the Gazeite

{2) Before pubkshing a notice uncer sub-section {1) of this section the council may require the government within @
specihea reasonable uime -

1a) to demarcale the beundares of the tand and for s purpose 1o erect of plant, or 1o retneve such boundary marks as
council may direc’ and

(b) 1o clear any boundary of other Line which 1 may be necessary (o clear for the purpose of demarcating the land and 1f
the land 1s not demarcated within the tme fixed by the council of f the person or bady on whese applicabion the land 15
to be sel aparl 30 requests the council may carry cut all work necessary for the demarcation of Ihe land and require the
apphcant ¢ pay Ihe cost of the demarcauon

{3) A notice under subsecton |1) of this secuon shall spetify the boundares of the lana required 1o be sel apar and
the purpose lor which the 1and 1s required to be set apart and shall also specify a dale before which applicaons for
compensalion are 10 be made to Ihe Distnct Commussicner

(4} Where the whele of the compensation awarded urder section & of this Act to persons wha have applied before the date
specified in the nolice given under subsection (1) of s section has been deposited 1n accordance with section 9 of this
Act Ine councl shall make and publish in the Gazelle a notce setting the land apan

Section 65¢7) of the Trust Lands Acl prowdes in respect of the occupalion use conirol inhenlance succession and
disposal of any Trust land every tnbe group family and individual shall have all the nghts which they enjoy or may enjoy
by virtue of existing Afncan Customary law or any subsequent medifications thereof 1n so far as such righls are not
repugnant 1o any of the provisions of this Act or to any rules made there under of 1o the provisions of any other law for
1he ime being in larce

120 Endurors decision para 149
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that the Trust Land system has been abused by county councils, ™ which, rather
than act as custodians of the land, councils ‘have in many cases disposed of trust
fand irregularly and illegally’ Responding to the failure of the Trust Land regime
to accord adequate praperty rnights protection to communities, the Constrtution
of Kenya, 2010 transforms ali land under trust, except for public forests and
national parks or reserves into community land to be held by specific communities
In accordance with an orgamic law.'”* The failure of the Trust Land regime is best
exemplified by the Endorois’land case

The Endorois - adistinct community that has been living on the shores of Lake Bogoria
and in the Monchongoi Forest in Kenya for centuries - are a pastoralist group that
inhabited trust land In the 1970s, Lake Bogora was designated a game reserve by
the Kenya government. This decision led to a long senes of rights violations against
the Endorors community, including displacement, property loss and loss of access to
traditional cultural and religious sites During protests agaist their forced eviction
from their ancestral lands community members were beaten by security forces
Families lost all their property as houses were destroyed and looted Addressing the
Commussion's public session in Baringo, Endorols' representatives related that

In January, 1973, police officers arnved at the farm They evicted the people and arrested
some Duning that ume, we were still practicing female circumaision Unfortunately, the
girls were stillin the Inttiation pracess They were arrested and taken to court i Nakuru
However, after the local leaders tntervened, they were told "you are now free Go back
home’ but do not go back to that land Since then, part of the land s stll vacant That
was how we lost our land 1in Nakuru District

This eviction, according to the community, was undertaken without compensation
Ultimately, the community filed a claim at the African Commission on Human and
Peoples’ Rights In its memorandum presented to the Commission, the Endorols
presented the decision of the Africa Commission handed down in February 2010,
which determined that the Kenya government was in violation of various rights
The African Commussion determined that the property of the Endorois people has
been severely encroached upon and cantinues to be encroached upon ltobserved
that the encroachment was not propartionate to any public need and was not in
accordance with national and international law The African Commission further
found that by forcing the community to live on semi-anid land without access to
medicinal salt licks and other vital resources for the health of their ivestock, the
Kenyan state had created a major threat to the Endorois’ pastoralist way of ife As
such, the African Commission was of the view that the very essence of the Endorols’

121 Governmen! of Kenya Sessional Paper No 12009 Nahonal Lang Polcy Annex 1 para bf

122 Constitubon of Kenya 2010 sec 63
123 TJRC/Hansard/Public Hearing/Baringo/24 Oclober 2011/p 14
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nght 1o culture had been denied, renderning the right, to all intents and purposes,
illusory

To remedy these violations, the African Commission recommended that the
Kenyan state should ‘{elnsure that the Endorois community has unrestricted
access to Lake Bogoria and surrounding sites for religious and cultural rites and
for grazing their cattle’ Additionally, the state was directed to ‘[play adequate
compensation to the community for all the loss suffered; which includes the loss
caused by the Endorois inability to enjoy its cultural and rehgious practices on its
ancestral and sacred lands over the past three decades

The African Commussion recommended that Kenya“[rlecognise rights of ownership
to the Endorois and restitute Endorois ancestral land” Additionally, the African
Commussion recommended that the Endorois be compensated for their losses
associated with the government’s infringernent on the Endorois night to property.

Despite imual promises by the Kenyan state that 1t would implement the
recommendations of the African Commission no substantive actions have been
taken in this regard Violations of the rights of Endorois community continue

The Nubians also described before the Commission how they were forcefully and
brutally evicted from Kibera in Nairobi According to a representative of Nubians
who spoke before the Commission

The general feature of demolitions in Kibera was brutality that was used Without proper
notice, tractors, pelicemen and administration police would descend upen the residents
and proceed to demalish In the process, they would damage people's property and
yet people were notl compensated The other feature of the demolition was that after
demolition, the areas in the peniphery, everybody was forced into the centre of Kibera,
hence the present congesuon ' *

A Nubian woman also stated that

My mother gave birth to me at Mo1 Guls Natrobi We were five of us and when my mother
and father died, they left us there We were evicted and we were told 1o demolish owr
houses and why they demolished our houses and moved us 1o the middle, we do not
know Until now, there 15 a symbol of my parents there They had planted mango trees
which are still there and nothing has been built there We have seen a fence that has
heen put up but there 15 nothing and the government 1s not bethered about where we
were relocated to and they do not know where we were relocated to " °

124 TJRC'Hansard'Pubhc Hearing/2Q February 2012 p 43

125 TJRC/Hansard:Public Heanng:20 February 2012/p 45



Eviction and displacement of the Nubians from Kibera, Nairobi

(TJRC/Hansard/Public Hearing/Nairobi/p. 42-43.

Over the years, most of our problems can actually be encapsulated in the problem of
land. I know most of you here know Kibera as a slum area. But that was not the state of Kibera.
When the Nubians were settled in Kibera in 1902, the place was actually a forest and hence
the Nubian name "Kibera”. But later, we understand also because of the pressure of rural urban
migration, especially after independence, the population grew astronomically. That was not the
only reason. One other reason was that politicians who sought their fortune in Kibera imported
voters from their communities. That is a problem that continues to this day. To exacerbate our
problem, the National Housing Corporation, the City Council of Nairobi started hiving off pieces
of land from Kibera. The original land on which the community was settled was bordered by
Ngong Road on one side, Langata Road on the southern side, by the City mortuary, Magadi
Road, and the road from Kenya Science Teachers College up to Langata Road. The area was a
total of 4,997.9 acres.

The present acreage is now less than 800 acres. A lot of land was hived off, especially by
the NHC in the name of upgrading the standards of living. But the truth is that very few people
from our community actually benefited from those houses. Instead, the houses were floated
in the open market and everybody with the ability or right connections managed to get them.

We alsa felt that the methodology used in terms of development of houses was less than
equitable in as far as Nubians are concerned. We have no other place we call home. We would
not readily move into flat-like residences considering the whole family used to live together,
When | say “the whole family’, | mean in the African sense, the extended family.

A lot of hiving off was done without any consultation. From 1950, where the Woodley
Estate is, according to my earlier description, you would appreciate that was part of Kibera.
They later named it Karanja Estate. Langata; a big chunck of land was taken and on it Otiende
and Ngei estates were developed. The present Olympic Estate, we used to call it Gala Lima. The
listis long. Ironically, one of the beneficiaries of Kibera land happened to be the judiciary. The
judiciary actually put up a court there, In the sense of priority, that was wrong. Peoples’ houses
were demolished and the court was placed there. Yet, we had a very functional court in the
DC's compound. So, if you go to Kibera, one of the outstanding buildings is actually the court
building. Later, the area known as Camp Lei, those of you who know, Moi Nairobi School, a lot
of land was grabbed and people were removed from that area. The land was ostensibly given
for the expansion of Moai Girls, Nairobi. But to this day, if YOu go to that area, you will find the
place very well fenced by stone wall, enough to build three Moi Girls. The truth is that this land
was grabbed by the people who were in power at that time.

The general feature of demolitions in Kibera was brutality that was used. Without proper
notice, tractors, policemen and administration police would descend upon the residents and
proceed te demolish. In the process, they would damage people's property and yet people
were not compensated. The other feature of the demolition was that after demolition, the
areas in the periphery, everybody was forced into the centre of Kibera, hence the present
congestion.

(8]
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During the mandate period several pieces of land related legisiation played a
significant role In restricting the extent to which minority groups and indigenous
people exercised land nghts These include the Government Lands Act, Registered
Land Act, Forest Act, and the Land {(Group Representatives) Act

Government Lands Act

152

153,

154

155

The Government Lands Act (GLA) was a successor of the English Foreign Jurisdiction
Act 1890 as amended by the 1901 East African (Lands) Ordinance in Council and
the Crown Lands Ordinance of 1902 and 1915 Under these laws, the Crown (as
represented by the colomal Governor in Nairoby and thereafter the President of
the Republic of Kenya) was given unfettered discretion to control and dispose
of all “waste and unoccupied land in the ‘Protectorates’ with no settled forms of
government and where land had not been appropriated to the local sovereign
individuals”'** Under the GLA, the President, through the Commissioner of Lands,
had the power to allocate any un-alienated land 1o any persan he or she wished '/

Un-alienated land was defined by the GLA as 'Government Land’ which 1s not for
the ime being leased to any other person or in respect of which the Commuissioner
of Lands has not issued any letter of allotment’# - in other words, lands which are
vested in the government and over which no private title has been created

Once allocated, such land 1s held as a grant from the government on payment
of such rents to the government as the government wishes ' * Most of the zones
occupied by the Ogiek, Sengwer and other hunter-gatherers are covered by the
Forest Act and thus deemed un-alienated land, in the sense that it 1s not occupied
Moreover, most lands in Coast Province remained governed under the GLA, leaving
most communities in these parts of the country as squatters at best and trespassers
at worst.

The report of the Commussion of Inquiry into the Hllegal/irregular Aifocation of Pubhc
Land revealed that some 200,000 illegal titles were created between 1962 and
2002 Of these, 98 percent were issued between 1986 and 2002 The categories
of public land affected include forests, settlement schemes, national parks and
game reserves, civil service houses, government offices, roads and road reserves,
wetlands, research farms, state corporations’ lands and trust lands."™ Most of

126 Sections 30 and 31 of the Crown Lands Crdinance 1902
127 Former GLA Section 3 {a) mandated the President to “make grants or dispositions of any estates,

interests or nghts n or over un-alienated Government land

128 Sechion 2 GLA
129 Section 3, GLA
130 Afncan Centre for Open Governarce (AFRICOG} Mission wmpossibie? implemeniing the Nuung u Report (2008)
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the grabbed lands include ancestral lands occupied by minority and indigenous
groups including the Ogiek, Maasai, Sengwer and coastal communities such as
the Boni, among others. Unfortunately, only few of the recommendations of the
Ndungu Commission have been implemented to date.

Registered Land Act

156.  Under the Registered Land Act (RLA),"*' any person may acquire absolute ownership
of any land once he or she has been registered as the absolute owner. On registration,
such a person acquires freehold or leasehold interests on the land.'* Freehold
implies absolute proprietorship. Between 1988 and 1997, the President through the
Minister for Environment de-gazetted government forests amounting to 107 000
hectares which the Ogiek claim as their ancestral land,”* and converted it to absolute
proprietorships under the Registered Land Act. Overall registration processes led to
substantial losses for minority communities.

Forest Act

157. This Act, enacted firstin 1942 and amended just after Kenya's independence in 1964,
gives the Environment minister wide powers to declare any un-alienated land a
forest area, to declare the boundaries of such forest and to alter the boundaries.'*
The minister is also vested with powers to declare that a forest area ceases to be a
forest, in which case all he must do is give a 28-day notice to the public through
the Kenya Gazette."™ The Act also gives the minister power to issue licences for the
use of forest produce. Under this Act, the Ogiek, Sengwer, Boni, Waata and other
hunter-gatherers have found they are contravening the law by using forest products,
including honey, without the consent of the minister. This is despite the fact that:

Traditionally Ogiek are a forest-friendly community and have never destroyed trees
but have continued taking care of the forest because it is their source of livelihood.
Ogiek ate wild meat, honey, wild fruits, roots, herbal trees, weeds shrubs. The forest
is/was an Ogiek home. It is suffice to say the destruction of the forest was equally the
destruction of Ogiek.'*

131 Repealed by the Registration of Lands Act, Act 3 of 2012

132 Section 27 of the Registered Land Act provides that (a) the registration of a person as the proprietor of land shall vest in
that person the absolute ownership of that land together with all nghts and privileges belonging or appurtenant thereto,
and (b} the registration of a person as the proprietor of a lease shall vest in that person the leasehold interest described
in the lease, together with all implied and expressed rights and privileges belenging or appurtenant thereto and subject to
all implied and expressed agreements. liabilities and incidents of the lease.

133 See paragraphs 30-38 below for specific particulars of the conversion of government forest into private lands to the
prejudice of the Ogiek

134 Section 4 (1). Forest Act, Cap 385 Laws of Kenya

135 (n 179 above) Section 4 (2)

136 TJRC/Memo/004 [Submitted by the Ogiek -Tinderet Forest Reserve]
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The provisions of this Act have also resulted in the excision of much ancestral land
beneficially owned by forest communities such as the Ogiek It has also contributed
to violent eviction at very short notice One such inadent was narrated to the
Commussion by the Ogiek thus

On 10th june, 2005, evictions started The people from the county council, police
officers and administration police descended on us they burnt down our houses We
had nowhere 1o go We were evicted because they said that we were encroaching on the
forest According to us, thisis not true 'V

While this law has been succeeded by a new Forest Act 2005 that betterincorporates
communities in forest conservation, the latter law does not grant any concrete
tenure rnights in favour of forest communities

Land (Group Representatives) Act

160

161

162

The former Land (Group Representatives) Act {GRA}'? gave group ranch status
to groups in specific districts that were shown to have customary rights over the
ranch or pastureland in question A group for the purpose of the Act Is a “tribe,
¢clan, family or other group of persons, whose land under recognised customary
law belongs communally to the persons who are for the time being the members
of the group, together with any person of whose land the group 1s determined to
be the owner, where such person has under recognised customary law exercised
nghts in or over land which should be recognised as ownership™'*

Under the GRA, the procedure of acquinng the nghts is sophisticated there are
requirements that the group must have a constitution and elected group officersin
accordance with their constitution, hold meetings of members to make resolutions
pursuant to which the group representatives are incorporated The group after
incorporation becomes a legal entity to sue and be sued The group officers have
to exercise their powers on behalf and for the collective benefit of its members. The
group representatives are also enjoined to maintain an office and a postal address
for the group to hold regular meetings and keep books of accounts which should
be open for inspection by all members of the group '

The summation of these requirements 1s that, although the law allegedly protected
communal ownership of land, its procedures were too onerous for most marginalised

137 TJRC/Memo:G04 {Subimitted by the Ogiek -Tinderel Forest Reserve|

138 Repealed by the Regisiration of Lands Act Act 3 of 2012

139 Section 23 (2) (a1 GRA see also P Kamer-Mbote Property nghls and biodiversity mandgement in Kenya the case of
land lenwre and Wilaghfe (2002) 71-72

140 Seclions 2 5and 7 of GRA
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communities to take advantage of The GRA also provides an element of confusion
and uncertainty In regard to the aspect of disposition of land Although the group
representatives are to hold the land and other assets on behalf of the group for the
collective benefit of all members, disposition of group land may be made simply
with approval of the group representatives themselves, no broader consultation rs
required

In practice, this law has been applied in a imited serse only In some areas of
Narok, Kajiado, Samburu and Laikipia districts, where former Trust Lands have been
converted to group ranches. Ultimately, most of the group ranches have been
individualised to male heads of househaolds, hence defeating the purpose of the
legrslation’

The loss of traditionally-held land and natural resources as a result of these
laws discussed here wiolates various international mnstruments relating to
minorities and indigenous groups More importantly, the main remedy for these
violations is the right to restitution of ancestral lands The failure of Kenya's post-
Independence canstitution to recognise group rights creates specific challenges
for minorities and indigenous communities, particularly in relation to access to
justice for violations as a result of the laws above As observed by one Kenyan
Judge

The scheme of the protection of lundamental nghts envisaged by our constitution 1s one
where the individual as opposed to community or group 7 ghts are the ones enforced
by the courts  the emphasis is clear Except for a detained person for whom someone
else may take up the cudgels, every other complainant of alleged contravention of
fundamental nghts must relate the contravention to mimself [sic] as a person  there s
no room for representative actions or public interest hingation in matters subsumed by
section 70-83 of the Constitution ™

Consequently, many minonity groups’ claims before judicial organs of the state in
relation to land were either not given due consideration ar the remedies that flowed
from such claims were inadequate The case of the Endorols, who challenged state
annexation of therr land both in domestic courts and at the African Commussion,
also highlights the plight of communities who have been negatively impacted by
lack of free, prior and informed consent related to their lands as well as resulting
forced eviction

141 M Rutten Sellng weaith lo by poverty the process of the mdividuatzation of landownership among the Maasa pastoralists
of Kapado Distnct Kenya 16901930 (1892} 10

142 Figh Court Miscellaneous Cinil Applicabion o 82 of 2004 (OS! Rev Or Timothy Njoya & Others vs The Adorney General
& Orhers deliverad an 25 March 2004
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Violation of Right to Development

166  Since independence, Kenya has had two long-term development policies and several
five-year development plans that have guided investment and planning The first
long-term policy 1s Sessional Paper No 10 of 1965 on African Sociahsm and its Application
to Planning, which focused on investment of resources in areas with absorptive
capaaties concentrated in the former White Highlands Other policies which had
similar focus included the Land Reforms and Agricultural Settlement Fund, Sessional
Paper 10 of 1967 on Development Blueprint and The National Poiicy on Kenyarusation of
Public Services, Trade and Industry, which established the Development Bank of Kenya,
Industnal and Commercial Development Corporation (ICDC) and the Agricultural
Finance Corporation (AFC} in the 1960s and 1970s '“These supportive polcies
targeted the same “high potenual” areas at the expense of areas ignored by the
colonial government Although the Kenya Meat Commussion (KMC) was established
during the same penod, it was located in Nairobi's Athi River area, foraing pastoralist
cattle keepers to travel thousands of mies to access this singular terminal market at
great loss

167  During the Kenyattaregime (1963 1o 1978} poverty and under-development gripped
areas dominated by minority communities The NFD remained a closed districk whose
visitors had to be licensed by government and those living in the region had to have
a chief’s letter to enter For that reason, the region was unattractive to investment
interests Asone author described it “This is the one half of Kenya that the other half
knows nothing about and probably does not care ™™

168 Former President Moi ushered in the second long-term development policy
under the Sessional Paper No 1 of 1986 Economic Management for Renewed Growth,
which espoused a structural adjustment program Like the Kenyatta regime, Moi's
tenure extended political power and economic benefits in a skewed manner As
a consequence, groups felt excluded from participating effectively in national
affairs Although minonty communities may seem to have recetved some political
representation dunng Moi's regime, this did not translate into development gains
In areas inhabited by minority groups

169  The launch of the District Focus for Rural Development (DFRD) focused on the
Fifth Develocpment Plan {1984-88) was themed 'mobizing resources for equitable

143 Muustry of sus' ce Nalional Cohes on and Cunsttutional Affars Draft Natonal Cohesion and Integraton Pohcy (2011)

aavailable al www kippra org/docs: Draft%20Natonal%20Cohesion%20and%20Integraion%20Policy pdi> (accessed 12
July 2812)
144 GL Dadacha The pohncs of deprvahon and separaton — [he case of Norhern Kenya {2009) hitp.//gadaa.cony

{ / /| -lhe- - -ang- [ {he- {-porthern-| (accessed
July 13 2012)



development’ and gave hope for inclusiveness. However, the centralisation of
budget resources in Nairobi-based ministries amidst rampant public resource
mismanagement rendered DFRD a futile planning exercise. The sixth National
Development Plan, dubbed ‘Participation for Progress’ did little to accelerate
agriculture or industrial diversification between 1989 and 1993.

170. In 1999, the government accepted the 1999 launch of the International Monetary
Fund (IMF) and World Bank-sponsored Poverty Reduction Strategy Paper (PRSP).
The PRSP failed to address marginalisation, historical injustices and the unique
circumstances of minority communities and indigenous peoples.” At the same
time, Kenya launched the Medium Term Expenditure Framework (MTEF) budgeting
approach to improve the link between policies, plan, and budgets. This reform has
yet to reach the grassroots where most minority communities and indigenous
peoples are located.

171, Despite this multitude of policy initiatives, lack of effective implementation of
the programmes undermined many of the potential benefits they might have
rendered for minority and indigenous groups. Moreover, many of the programmes
perpetuated the marginalisation of parts of Kenya that are home to minority groups,
such as the NFD.

172, After President Moi's term, the National Rainbow Coalition (NARC) government of
2003 instituted the Economic Strategy for Wealth and Employment Creation (ERS-
2003-2007). The ERS aimed at creating 500 000 jobs annually, reducing the poverty
level by at least 5 percent, achieving high gross domestic product (GDP) growth,
containing average annual inflation to below 5 percent, increasing official foreign
exchange reserves and increasing domestic saving to enable higher level investment
for sustainable development.' By 2007, ERS had succeeded in raising the economic
growthrateto 7 percent but had equally contributed to increased ethno-geographical
wealth inequalities.”’ Further, economic growth collapsed during the post-election
violence in 2007-2008, demonstrating the soft belly of the economy.

173. Kenya Vision 2030 was the other long-term development blueprint for the period
2008-2030. It was launched on 10 June 2008. Vision 2030 was based on economic,
social and political pillars. Through the economic and social pillars, it was expected
that the country would experience greater economic growth, reduced inequality
and enhanced ethnic cohesion. Some of the programmes in these two pillars

125~ Minority Rights Group (MRG) A poverty reduction strategy paper: failing minorities and indigenous

Peoples (2007)
146 (n 190) 3

147 Society for International Development (SID), Readings on Inequality in Kenya: sectoral dynamics and
Perspectives (2008)
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include expansion of human capital development, with provisions on affirmative
action and increased social infrastructure

174 Even with the promises of Vision 2030, development in Kenya has remained
locked 1n past practices and approaches that were inimical to the emancipatory
transformation of rural economies practiced by minority communities in at
least three ways 1) communities closest to natural resources were not viewed
as benehciaries of development outcornes, 2) environmental protection and
conservations were given policy consideration, but hmited commitment existed
to ensure comphance beyond basic fulfilment of administrative requirement and
3) public participation was emphasised at the discourse level but remained hardly
evident in programmatic interventions

175  Upholding the need for development that 1s not ismical to livelihoods, Justice Mary
Ang’awa (n Charles Lekuyen Nabori & 9 others v Attorney-General & 3 others held

Each Kenyan s entitled under the constitution and under the Environmental Act EMCA
to a night to hfe, a night to a clean and healthy environment The Prosopis julifiora plant
has seen the populace being misplaced and the development and social lifestyle being
interpreted [sich. Their nght to develop and improve their hfestyle has been curtailed
by the introduction of this plant The government has failed in its 1ask to put in place
a management programme or made 1t a national 1ssue The petitioners have had therr
nghts infringed when they have been deprived of the sustainable development { ]I
would interpret the 'nght to hife’ using a broad meaning in this case that includes the
right to be free from any kind of detnmental harm to human health, wealth and or
socio-economic well-being The effect of the said plant has affected the nght of the
petioners accessing their properties  the government of Kenya be held accountable
in damages caused by the introduction of Prosopis juliflora to the region ™

176 The court required the Ministry of Environment 1o produce a policy working paper
on the management and eradication of the plant and present this to Parhament
within 60 days for debate and interpretation Like most pro-community nghts
decisions, this judgement remains unenforced by the state

Lamu Port Project

177  Lamu, a marginalised area of Coast Province, has been the focus of national
attention due to the anticipated development of the Lamu Port South Sudan-
Ethiopia Transport {LAPSSET) Corridor and the proposed Lamu Port at Manda Bay
This project 1s one of the priority “flagship” projects idenufied in the government’s
long-term development policy, Kenya Vision 2030

148 High Court of Kanya in Nawoti Chartes Lehuyen Nabon& Y ofiers v Aftorney Generai & 3 others {2008] eKLR
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Lamu is the largest town on Lamu Island, which is in turn part of the Lamu
archipelago. Itis also the headquarters of Lamu town and became a UNESCO World
Heritage Site in 2001. It is one of the oldest and best preserved living settlements
among the Swahili towns on the East African coast, with origins dating back to the
12th century AD. It is home to several minority and indigenous groups including
the Aweer (also known as Boni) who value the settlement’s cultural, linguistic and
religious heritage."** An Aweer representative spoke on behalf of the community
at the Commission’s public hearings in Lamu town:

We have lived in this area for many centuries. We are not Boni. Our community is
called Aweer. The term “Boni” is from the time we were hunters and gatherers and
a community that moved from place to place. So the Bajuni called us the Bunis and
that is where the term Boni came from.'**

Despite the significant social, economic, cultural and environmental impact which
the LAPSSET project is likely to have on local indigenous communities, little
consultation has taken place and communities have been left to rely on the media to
establish whether or not their rights to the land they occupy would be recognised.
The continuing nature of historic injustices emanating from the unilateral imposition
of the LAPSSET project was captured in the Aweer memorandum to the Commission:

The Aweer are a threatened minority hunter-gatherer group in Lamu [..]. Since
independence, the Aweer have been highly marginalised and faced severe obstacles to
our traditional way of life. Until recently, the Aweer got their livelihoods from hunting,
gathering fruits, honey and medicinal plants, We have lived in harmony with our forests
and partook only in subsistence hunting for our wildlife. However, with the onset of
independence, we faced two enemies: the Shifta and the government of Kenya. As
the Shifta moved into Lamu between 1963 and 1967, they threatened the security of
our people as well as poached our wildlife for trade, such that rhinos and elephants
that used to roam our forest are now extinct in the area. In response, the government
forced us for the first time to live in settled villages, which the Aweer were not used
to. Furthermore, we faced harassment and interrogation techniques from the security
personnel where some locals sustained permanent injuries [...] To make matters worse
for the Aweer, in 1977, the government made hunting illegal, although the Aweer
only practised subsistence hunting. Since we did not have livestack nor farms to rely
on, our community was greatly affected. Shortly after, the Boni and Dodori National
Reserves were gazetted without our consultation; the boundaries of which are highly
controversial. As a result of this, we were denied rights to our indigenous lands to gather
fruits, medicines, honey, salt and visits to our sacred sites. [...] Whilst we can still rely
on forests outside the reserves [..] these are also under threat from illegal logging,
increasing settlements, and will also be threatened by the proposed Lamu Port-South
Sudan-Ethiopia Transport (LAPSSET) Corridor Project!

149 See KA Sing'Oei Kenya at 50 unrealized nghts of minonties and indigenous peoples (2012).
130 TJRC/Hansard/Public Hearing/Lamu/d January 2011/p.18 _
151 TJRC/Memo/0D5 [Submitted by Khadija Gurba on behalf of the Aweer Wildlife and Environmental Resources)
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Given Lamu's historical inclusion in the Northern Frontier District and the burden
of discnmenatory legislation already discussed, 1t was not inconsistent for the
Commussion to engage with this particular development as constituting the
same developmental pattern that has contributed to the poverty and exclusion
of the other former NFD districts

Turkwel Hydro-Electric Power Station

181

182

183

The Turkwel Hydro Power Plant 1s Kenya's largest hydro power plant having an
installed electric capacity of 106 mega watts (MW) The project was built by the
Kenyan government in the early 1990s with the help of France The plan was to
harness the waters of the River Turkwel so as to provide energy for the nation, local
communites and provide for irngation of the surrounding areas The project was
initially supposed to cost KSh 4 billion but ended up costing more than KSh 20
btllion

Information made available to the Commussion indicated the dam was built on
wronginformation and has never operated toits full capacity **The development
of the Turkwel Dam (s a case study of destructive development It resulted in
virtually no benefits for the surrounding communities and created a sustained
source of conflict between the Pokot and Turkana communities. An esumated
BOO people were displaced as a result of the dam construction, with little or no
compensation -} Although the dam was designed to generate electrnicity, the
surrounding distncts stll have no electricity as they have never been connected
to the power generated by the resource developed on their land Moreover,
promised irrigation schemes as a result of the dam were never completed
However, flooding causes severe problems in the region on a regular basis A UN
report made clear that the main threat to indigenous species of plants - the main
food sources for humans and livestock - was the effect of the dam on the Turkwel
River which changed flood patterns and threatened fauna habitats

Despite the massive burden borne by communities neighbouring the project, the
Commussion was told that ititle benefit accrued to them

Turkana people who are living along the River line of Turkwel River lost their land [ ]
Turkana people were to benefit from a downstream rngation scheme [ | We were
promised jobs, health faciities, yood roads, water and sanitation and so many other
things, but not even one has been implemented ™

152 S Rawley Turming a bind eye corruphon and the UK export creaits guarantee Department (2003) 28-30

153 As abcve
154 TJRC/Hansard, Pubhc Heanng Turkanas 10 October 2011/p 62
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The Pokot community, like their Turkana counterparts, highlighted to the
Commussion cases of large-scale population displacement, submerged schools,
loss of dry season grazing grounds and non-compensation for loss of land as
rmmediate consequences of the Turkwel Gorge Project

The poor pastoral Pokot community had trading centres that were displaced 1o pave
way for the Turkwel Dam [ ] The Kenya government did not construct new schools or
trading centres to replace those which had been submerged by the man-made dam To
date, the Kenyan Government has not compensated the Pokot for the communal land
estimated at 100 000 acres that was used for grazing and farming

Most destructive has been the cycle of conflict created by the dam Because of
lack of participatory consultation as the dam was being constructed, the Pokot
and Turkana communities regularly fight over the meagre economic benefits
generated by the dam This has led to ongoing cycles of violence throughout
the dam’s history and has resulted in oppressive security operations by the Kenya
government Both the Pokot and Turkana spoke passionately to the Commission
regarding manipulated boundary delimitation, whose effect is to disentitle one
or the other community of the resources from the Turkwel development

Geothermal Development

186,

187

Inside Hell's Gate National Park near Lake Naivasha, the Olkaria Maasal have
confronted land acquisition and natural resource development by the Kenyan
government and a parastatal energy company, KenGen The state firm began
operating in the Hell’s Gate area in 1982 and the national park was established in
1984 Thetotal geothermal exploration area around Lake Naivashais approximately
80 square kilometres * A large proportion of park land is now being used for
geothermal power generation and more development s planned 's” Power
stations, geothermal wells and an extensive network of transfer prpes now cover
significant portions of Hell’s Gate The national park and the geothermal energy
development affect multiple Maasai settlements, including some 20 000 people '™

Sections of the Olkaria Maasat land are completely surrounded by the park and some
community members” homes are fully within the park boundary Those wishing to
visit the community are required to pay park entry fees (US $25 for non-Kenyans and
KSh 300 for Kenyans) unless they can negotiate with the warden for a dispensation

155 TJRC/Memo/1206 [Submitled by the Pokol Council of Elders on behall of the Pokot community]

156 M Martin Geothermal Development i Protected Areas The Kenyan Expenence (paper presented at short course on
geothermal develepment in Cenlral America 25 November — 1 December 2007} 2

157 5 Simyu Status of geothermal exploration i kenya and luture plans for lis Development (Prcceedings of the ‘Wordd
Gecihermal Congress 2010) 24
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IHK!

thov omplo poople fronr other commimties but nobody s
cmploving amy meniber of Hic Maasar commnonly Phat o
nin we Acen one cneayinio i dononstrations thivarea W
seel that of v not vight for poople to comie mito somchodys
camporind, benept and feave the owners of the compound

wethouw! wimy benefit

Vehicle entry fees are also charged Only a few specally registered community
vehicles are authorised to travel to the community without paying a fee and
community members who use other forms of transport, such as a tax, are forced to
pay vehicle entry fees in order 1o access their own homes.

The Commission heard from the Maasal community on the need for benefit sharing
of proceeds from energy resource exploitation

KenGen and other private companies operating in this area should plough back part of
therr profit into Maasailand Nowadays we even sell waste from goats to people Why
should they come and benefit from the steam that 1s emitted from here when the onginal
owners of the land do not benefit in any way? [ ] We have nouced that many people
have been employed to work in KenGen but the Maasai people are not at all employed by
that campany They employ people from other communities but nobody 1s employing any
member of the Maasal community That 1s why we keep on engaging in demonstrations
in this area We feel that it s not right for people to come into somebody’s compound,
beneft and leave the owners of the compound without any benefit **

The situauion of the Olkarnia Maasai reflects a common trend in the way that minorities
and indigenous communities who resist the acquisiion and exploitation of their
lands for large-scale dam, energy, mining or tourism concerns are treated They are
often displaced, harassed and forced to become legal adversaries of the state or large
corporations The exploitation of local resources without corresponding benefit to
communities 1s a common refrain. For the Endoros, the lack of benefits in relation
to wildhfe conservation in Lake Bogora was attributed to non-existent institutional
arrangements to facilitate such transfer of revenue from the national government to
communities In their submissions to the Commission the Endores stated thus

We have one lake called Lake Bogona We were supposed to get 5 percent of the revenue
generated from the acuivities refating to the lake {wildife conservation) but up to now,
there 1s no clear mechanism through which to access the revenue ™

158 TJRC/Hansard/Pubhic Heanng/Navasha/26 September 2011/p 71-72

160 TJRC/Hansard: Putlic Heanng'Kabarret/24 October 2011¢p 16
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Political Participation

190.  Minority groups recognise the benefits that come with political power.'®" A
multitude of government services are highly politicised and are distributed through
ethno-political networks in order to increase loyalty and power bases for political
elites. Minority groups often are left out of this equation because of their small
numbers or because of the way in which political boundaries have been drawn to
split or marginalise minority groups’ voting power. One report noted that, *...few
indigenous people hold positions in the government, even at junior levels (e.g. as
chiefs or assistant chiefs). They have little representation even as local government
councillors, let alone at higher political levels and are thus administered and
represented by members of other communities.

191, Communities noted that decisions on everything, from education tuition
scholarships to community development choices are made based on political
calculations. Minority groups believe that they are marginalised in large part
because they have no access to political positions that would grant them decision-
making power. Under the former Constitution, a substantial outcome of the
marginalisation of minority groups and indigenous peoples was their lack of access
to Constituency Development Fund (CDF) funds. Because of MPs’ direct influence
over CDF fund allocation, small communities had little say in allocation given that
they had little influence during the electoral process.'?

192, Over the decades Sengwer and Maasai have been spread across different
administrative and electoral units, This limits their ability to effectively advocate
for their interests as a collective entity and to elect members of their community
into positions of authority. The divisions can also provide an excuse for local
administrative officials to ignore minority group claims. A Maasai elder discussing
the plight of his community having been split between two administrative districts
said:"No chief can listen to our grievances. The government of Naivasha has rejected
us.”"** An Ogiek elder interviewed for the same 2011 human rights report noted:
"Even now, the chiefs and all the assistant chiefs are from other communities.

Not a single person has ever come to know our problems. We should have God as our
MP, not a person, because at least God knows us."'**

193. While the Endorois have had political representation within local councils they
told the Commission that ‘we have only five councillors [...]. This gives us a raw deal

161 Y Ghai Public Participation and Minorities (2003) 5

162 Report of the Special Rapporteur Rodolo Stavenhagen

163 LYoung & Sing'Oei Land. livelihoods and identities Inter-community conflicts in East Africa (2011).
164 As above.
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when it comes to policy making and employment”™ Similar concerns were voiced
by the Il chamus

We do have councillors but they are few They are about five in a county with 60
councillors, so therr voice 15 again marginahised. We also have an MP who actually
favours the other community In all the 1ssues we talk about including insecurity, the MP
has never even asked a question in parhament '

Reports also suggest a direct ink between landlessness and political participation
For example, one report notes that among the Sengwer hunter-gatherer
community, a portion of the community {in Talau) was granted legal title to lands
and this group has effectively been able to also attain political representation The
sub-chief for the location 15 Sengwer as 15 one of the elected counciilors Other
Sengwer {iIn Embobut and Kapolet), however, are not represented by a member of
therr own community and their tenure status remains in hmbo

Minorities’ political representation has been hitigated in the Kenyan courts
Members of the lichamus community n 2004 brought a case claiming that they
had been denied their constitutional night to participation in the political system,
given that the chances of any member of the lichamus community ever being
elected In their district were effectively zero {and noting that not a single member
of the community had ever been elected in the 40 years preceding the case ) *’

The community asked that a member of the community be specially appointed to
Parliament to represent their unique interests or that the Baringo constituency be
divided 50 as to increase the chances that an tlchamus community member could
be elected in a regular election ¢ycle The community argued that they were an
indigenous group in Kerya, and a disunct commumity numbering about 20 000
to 30 000 In a landmark judgment, the High Court directed the defunct Electoral
Commussion of Kenya {ECK) to supervise the appointment of nominated MPs to
ensure compliance with the constitution and to take into account the lichamus
community’s interests in the next boundary review

The court’s recogmition of the unigue challenges of minority political participation in
Kenya s a cnuically important one that s relevant to many minonty groups However,
the decisicn was never implemented ** and the llchamus and other communities
remain excluded from political decision-making As previously descnbed, lack of
pohitical participation continues to be a flashpoint for multiple groups Despite this

165 TJRC/Hansard' Public Hearng/Kabarnet'24 Cctober 2011/p 16

166 TJRC/Hansards Public Heanng/Kabarnet/24 Qclober 2011/p 9

187 Rangal Lemeiguran & others v Attorney General Hign Coun of Kenya in Rarobi 2006)

188 Submrssion o the Commuitee on the Eiymnanon of Racial Discnminanon in Response to the Penodic Repent of Kenya
(2011) Avalante at www?2 chenr orgienglishibodiesrcerdidocsingos/hNCHR_Kenya_CERD79 pef



precedent, many groups remain excluded from what they see as the only means
of access to benefits and services that are channelled through the state. Boundary
reviews for electoral constituencies remain some of the most contested decisions in
Kenya.

Access to Justice

198.

Access to justice is a fundamental human right enshrined in the International Bill
of Rights, African regional instruments, as well as the Constitution of Kenya, 2010.
Kenyan minority groups and indigenous peoples have been excluded from accessing
justice on multiple levels throughout the Commission's mandate period. As stated
in Kenya’s APRM report of 2006, “the Kenya legal system does not adequately
protect the poor and marginalised groups.”'®” Access to justice is the means through
which individuals and groups vindicate their other human rights. For marginalised
communities in particular, effective access has multiple pillars that should operate
holistically to ensure that the most vulnerable groups in society can make use of
the multiple systems they need to protect their rights. Accardingly, access to justice
for minorities and marginalised groups encompasses customary justice systems,
formal justice mechanisms, administrative mechanisms, legal aid policy and legal
awareness. These multiple aspects of access to justice will be described below.

Knowledge of rights

199,

200.

Rights-based education and legal literacy development is a critical component
of access to justice for minority and indigenous groups in Kenya. Because of their
marginalisation and exclusion from many mainstream initiatives, minorities in
Kenya are often unaware of their rights under the formal laws and the international
human rights system. In contrast to some studies that indicate a relatively high
level of legal literacy among Kenyans generally', this is not the case with minority
groups. Minorities, especially in remote areas, have little exposure to and minimal
understanding of the formal justice system.””! They may be uninformed of new
legal developments that could substantially benefit them as individuals and as a
community.

The two cases of the Endorois and Nubian minority groups discussed earlier
highlight the importance of rights-based information and legal literacy for
minority groups. Both communities were engaged in litigation or legal advocacy

189 APRM Kenya Report, 78.
170 P Kameri-Mbote and M Akech, Kenya justice sector and the rule of Law (2011) 56
171 ¥ Ghai & J Cottrell. Marginalized Communities and access to Justice (2010) 189
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but with no success The Endorois began litigation over their forced eviction from
the area surrounding Lake Baringo, but very few in the community understood
their legal options or the full array of rights at 1ssue  The Nubians have to date
not yet entered intc litigation but worked with little success for years to lobby
administrative officials around discnmination in the 1ssuance of citizenship and
identity documents

The Centre for Minanty Rights Education’s {CEMIRIDE - a local NGO working with
minenty and indigenous peoples} worked with both communities specifically
focused on legal Iiteracy education and knowledge of rights under Kenyan law
and international human rights norms Rights-based education engaged the
entire community, not just the elders or the elite who had started the cases Both
communities have been significantly transformed, not only because they have
achieved successful decisions an their cases at the regional level, but because as
communities they have been empowered to advocate on their own behalf using
thetr understanding of their nghts as a group and the Kenya government’s duty
to protect, promote and fulfil those nghts

Barriers to access to justice

Physical access to formal mechanisms

202

Minonity and indigenous communities face major barriers in accessing the formal
courts because of a nauonw.de lack of courtinfrastructure and because of a failure
to equitably distnibute court services in all parts of the country This 1s particularly
a problem in rural areas of Kenya and in the northern and and semi-arid regions
of the country For instance, in the and lands of Northern Kenya, the only formal
courts are Magistrates’ courts and even these are located only in the district capital
As one researcher noted, the geographic spread of the courts does not correspond
to peoples'realities” 7 This finding was echoed by a government report that found
courts tn Northern Kenya are located as far as 500 km from some users ' Taking
into account the time and hmited availlability of transport, the costs of travel,
lodging and food as well as court costs, there 15 hittle incentive for people in the
and lands of Xenya to access formal justice The dearth of courts translates into
a lack of all types of legal services For instance, in 2010 1t was reported that only
cne lawyer maintained an office in Isiolo and even that attorney did not actually

174

live there

172 Ghai & Cottrell {n 171 above) 188
173 Kamer-Mbote & Akech (n 170 above) 157
174 Kamen-Mbote and Akech (n 170 above) 188
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Despite the fact that in other regions courts may be more numerous and lawyers
more readily accessible, this may not always have a meaningful impact on
access for minonties and indigenous peoples Marginalised groups often view
the formal legal system with suspicion, as an instrument of the state that has
consistently been used to empower the rich and politically connected at the
expense of historically marginalised groups. As a result, even if they have physical
access, marginalised groups may have little interest in using the courts in Kenya,
decades of corruption, backlog and delays have contributed to this perception
and made the formal courts unattractive to many

Nevertheless, several communities, including the Endorois, Ogiek, Maasal,
and Samburu have litigated property rights cases in Kenyan domestic courts
Unfortunately, their expernience has been less than encouraging The Endorols
were forced to move ther petition to the African Commission on Human and
Peoples' Rights, where their communication was admitted on the grounds that
the Kenyan courts had failed to provide the community with any meaningful
hearing after almost a decade of liugation A multitude of Ogiek claims in
domestic courts have not successfully vindicated Ogiek land claims after many
years ' * Indeed, some claims have taken more than seven years to come before
the court for a hearing and the Ogiek view the outcomes of several of the cases
as providing unjust benefits to individuals who have ilfegally occupied Ogiek
lands "%

Finally, the Olkarnia Maasal ostensibly were successful in their domestic court
claim related to land near Hell's Gate National Park in that the court recognised
their title to the land However, the remedy that the court has ordered has been
destructive to the community because the court ordered individual alistment of
the land in contravention of Maasai tradition and group wishes that the land be
governed communaily * ’

The Nubian community has itigated citizenship claims in domestic courts as well,
and also, ultimately resorted to a regional mechanism because of tack of action
en thetr claim in domestic court The claim was delayed for more than five years
without being listed for substantive hearing and the Iitigants were subjected
to unreasonable procedural requirements They alsa resorted to the African
Commussion as well as the African Committee of Experts on the Rights and Welfare
of the Child which subsequently rendered a decision in their favour

175 T Kimaiya Ogiek land cases and Mistorical Injustices 1902-2004 (2004)
176 As above
177 Young and Sing oel (n 163 above)
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Financial access and legal aid

207
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211

Poverty 15 a major factor limiting access to courts across Kenya '"® For minornty
groups and indigenous peoples, who often rank among the poorest of the poor
because of tustorical marginalization, financial barriers to court, are simply
multiphed Communities are often forced to divest their meagre assets, usually
livestock, in order to fund litigation in the expectauon of compensation through
the courts, As one Maasar advocate stated,“The community s spending all its ime
running around trying te find money for legal claims - 1t's bankrupting them”

The provision of legal aid 1s designed to address this problem, but sources agree
that legal aid services in Kenya are inadequate and inequitably distnbuted, both
geographically and on the basis of the subject matter of the claim One study
noted that among 20 paralegal projects operating in 2005, 15 of them operated
within 250 km of Nairabi, leaving a substantial gap in outer lying areas '™

Mareover, of the multiple non-governmental organisauons that provide legal
assistance, few have offices outside Nairobi and even fewer have offices in the
and or semi-and regions of the country There 1s lack of expertise and experience
in handling the often complex group cdlaims that impact minority and indigenous
communities Histonical injustice claims, communal land claims, and claims of
environmental degradation require spectfic experuse and are expensive to litigate,
which further hmits the ability of legal aid agencies to take on the number of cases
that communities wish 1o raise

In addition to legal aid for civil and criminal cases, when considering the needs of
minonty and ndigenous communities it 1s ciear that many of their claims relate
to administrative processes, such as district level deasion-making, administrative
tnibunals, administrative applications for services, budgetary processes and icensing
bodies For example, many indigenous communities could benefit from accessing
the National Environmental Tribunal or Public Complatnts Commuttee both of which
hear environmental management claims Prowviding communities with assistance at
these administrative stages could have significant impact on the number of cases
that later need 1o go to litgauon Unfortunately, legal aid policy generally does not
contemplate provision of services for individuals or communities at this level

Accesstojusticealsoencompassesthe involvementof othercomponents of the justice
sector, such as police, investigators and medical personnel to complete P3 forms,
victim-witness support and other services. These services are tnequitably distributed
throughout Kenya, with rural areas and and areas suffering disproportionately from

178 Kamen-Mbote & Akech (n 170 above)

179 Kimaiyo {n 175 above}



lack of services to facilitate the justice process This inequitable distribution has a
disproportionate impact on minority and indigenous groups

Cultural barriers to justice

212

213

214

215

In many minority and indigencus communtties, notions of justice, whether
cnminal or civil are governed by customs, relationships, context, ritual and other
factors that the formal courts are ill-equipped to incorparate or even consider
Indeed, the separation between civil and cniminal matters that 1s a foundation of
formal justice systems can be much less relevant in many minority and indigenous
dispute resolution framewaorks

In Kenya, most cases are heard first at the Magistrates’ court level Magistrates
are civil servants who are rotated through different postings every few years
Depending on their background and their current posting, magistrates may have
Iittle or no understanding of the cultural context in which they are working, In
addition, they generally are given no training on dealing with cases that have
substantial cultural or contextual overlay and they have no overarching policy
directive related to balancing customary law and processes with Kenya's formal
laws '™ As a result, the justice delivered in the formal court system may have little
relevance for the communities who are supposedly beneficiaries of the just result
On the contrary, the result in court may be viewed as destructive by the community
and lead to a resulting backlash against formal justice mechanisms

Results such as this that are perceived as contrary to community norms often
further distance communities from the formal justice sector In the and lands of
Kenya, community elders regularly try to withdraw cases from court so that they
can be settled in alternative dispute resclution forums that will be more acceptable
to community members '’

An example of these multiple barriers converging is the systematic harassment of
pastoralist communities and hunter-gatherers when they try to access ancestral
lands from which they have been dispossessed Community members are regularly
picked up by police for trespassing - this has been a significant 1ssue for the Maasa,
the Sengwer and the Samburu in recent years, but is a tactic reqularly employed
by the police and by those in litigation against communities Communities are
forced to sell livestock or other assets in order to pay bond and legal fees Lack of
understanding of the system often prevents them from recovering their assets,
even if cases are dismissed Police also use the opportunity to extort payments
from individuals and communities by using the threat of a trespassing charge

180 Gharand Cottrell (n 171 above} 188-89
181 Kamer-Mbote and Akech (n 170 above) 193-181
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against them Lack of legal representation often results in individuals languishing
in jails or being convicted without adequate representation

Institutional arrangements

216

Some of the barriers to justice in the formal sector may be amelicrated by the
development of specialised institutions to deal with particular types of claims, The
newly-created Environment and Land Court, If sufficiently supported and funded,
could provide significant improvements In access for community land claims
The leg:slation creating the new court repeals the Land Trbunals Act and qives
junsdiction to all issues pending at the Land Tribunals to the new institution This is
a substantial iImprovement, given that there were substantial problems with taking
cases through the land tribunal system Development of small claims courts has also
been recommended by several institutions and could have a positive impact for
individuals and groups who are unable to afford the high fees of the regular courts

Customary systems

217,
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Customary systems have been recognised under Kenya's consutution since 1963,
but the application of customary laws and judgments was limited subject to the
constitution and written laws of the republic Multiple alternative and customary
systems operate in Kenya on a spectrum from the relauvely formalised Kadhis
courts to a multitude of traditional, community-sanctioned justice mechanisms,
such as elder’s councils - the Kokwo of the Marakwet, the Lkiama among the
Samburu, and the Ng'ekelok among the Turkana are examples

Traditional, ethrically-based dispute resolution mechanisms are an important
part of Kenyan life Dispute resolution 15 often integrated into broader community
governance systems and thus forms an important component of the night to self-
determination of peoples in Kenya Customary justice mechanisms address disputes
ranging from murder to land and natural resource management The diversity of
traditional mechanisms precludes full inclusion here but most systems have common
charactenistics that place elders, most often male, at the centre of community
governance and dispute resolution. Women, especially married women and elderly
women can sometimes influence justice processes or community decision-making
but the channels are different In vanous communities as to how they do 50 Justice
systems generally are focused on compensation and are ritually-based - the goal
often (s to repair community relationships and reinforce social norms

Customary resolution of disputes, from criminal violations such as rape and murder,
to “cvil” claims such as inheritance, land management and water allocation, often
conflict with the formal justice system Regarding the cniminal law, communities
may not view crirnes under the formal law (such as illegal possession of a firearm}
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as a crime at all, or they may see formal sentences as overly punitive compared
to norms within the community that would compensate the victim's family and
rentegrate the offender through ntual."™ These customary remedies for ¢crimes
such as rape and murder, as well as many other illegal behaviours, are in tension
with international human rights norms and with the Kenyan constitution

Murder for example often 1s punished using collective punishment in customary
systems For example, the Pokot use collective pumishment {(lapay) in the case of
murder — the victim's family confiscates the property of the accused's extended
family ™

Tensions between customary systems and the formal law are particularly
problematic for crimes of violence against women and children, which under
international guidelines demand criminal prosecution and incarceraticn as a
penalty, but where many customary systems use fines, social exclusion or physical
punishment Forinstance, in the Pokot community, researchers have reported that
the community’s traditional dispute resolutions system does not accept that the
crime of rape exists but instead speaks only of adultery, whether force was used
or not Those who are confirmed as adulterers must be cleansed through ritual
involving goat intestine, milk and honey The guilty man will also be heavily fined
and the guilty woman will traditionally be beaten by her hushand

Penalties in customary systems that involve physical purishments such as beatings
orordeals also contravene human rights protections against inhuman and degrading
treatment or punishment As discussed above 1n relation to the night of minority and
indigenous women, states have a duty to work collaboratively and consultatively
with communities to protect individuals from violence, iInhuman treatment and
other viclations, while also respecting traditional institutions. Across Africa, many
customary mmstitutions are evolving to be more protective of individual nghts
Consultation and negotiation of these tensions can reduce conflict and Increase
awareness of human rights norms amongst marginalised groups

In regard to land and resource management disputes, communities have internally
managed land allocation and natural resource use over the centuries according to
agreed norms This has been the case in indigenous communities, in particular those
whose relationship with specific territories 1s completely integrated with governance
and culture For example, the Samburu use the Lkrama system to administer
tradittonally held lands The land tenure system 1s communal and community
members have the right to use the land, but no rights to permanently dispose of

182 Ghai and Cofirell (n 171 above) ch §
183 R Pkalya M Adan and | Mas.nde indigenous democracy Itradihonal conffict resolution mackamsms Pokot Turkana
Sambury and Marakwat (2006) 65

273



rJ
~]

224

225

226

227

THoky

land Land 1s considered an inter-generational asset Lkiama elders administer the
use of common property 50 that no one Is denied access to land and resources to
the detriment of others The principle that Lkrama uses "is use according to need”
Land is acquired through negotiation between clans and conditions for land holding
and use are mutually agreed upon Then agreements are sealed through communal
ritual, including sharing a meal of goat Although the decision making process was
largely hierarchical with male elders at the top, women (especially marned women)
were also engaged in the decision-making around land use and allocation

This customary process has been used not anly within the Samburu community,
but also for negotiations with other ethnic communities including Tugen, Pokot
and agncultural communities such as the Kikuyu Binding peace agreements,
called /mumay, have bound together these communities For example, an imumai
between the Pokot and Samburu lasted for more than a century and 1s currently
being renegotiated.’’

Hunter-gatherer cultural and governance systemns also focus on management of
resources and land allocation The QOgiek organmised the forest into clan territones,
Through a totem system, each clan was allocated an animal 1o protect and no
member of that clan would hunt that amimal Ogiek had strict rules about hunting
across clan boundaries in the forest, designed to assure equitable resource
allocation and to prevent conflict between clans Indigenous bee-keeping by the
Ogiek also helped pollinate and regenerate the forests *> Conflict resolution was
through negotiation between elders of each Ogiek family-based clan

Itis important to note that customary land allocation and management systems, such
as the Lkiama system described above developed under conditions of less land and
resource scarcity than currently exist in Kenya '** These systerns have been flexible
and adaptable over time but current conditions of land scarcity, high monetary value
for land and state intervention are straining or obliterating customary management
regimes In many communities. In addition, customary management regimes are
based on negotation between parties with generally equal power ~ such as two
neighbouring communities or two clans However, when communities are faced
with conflicts with the state or corporate entities over land, they have little power to
force the opposing party to be bound by decisions of the council of elders

As described in other sections of this chapter hawever, states are under a clear
obligation t¢ ensure that communities participate In decisions that affect them
directly, from the beginning of the process In order to fully guarantee the nght

184 Pralya ef al{n 163 above) 85
185 O Nyangon Kenya s castaways The Cgrek and nahonal development Processes (2003)
188 H Chris and . Llover From the ground up land ngnis confict and peace in sub-Saharan Afnca {2005) 58



to participation, states and their designees such as corporations, must engage
with communities through their own institutions like customary governance and
justice processes.

Kadhis’ courts
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The Kadhis courts have been an important recognition of the unique identity of
Kenya's Muslim community and state support for the institution helps Kenya to
meet is obligation under Article 27 of the ICCPR to promote the practice of minority
cultures and religions.

The Muslim community in Kenya has raised a number of concerns related to the
relationship between the state and the Kadhis courts however. The status of the
courts remains unclear, given that it is not fully-recognised by the state as a part of
the formal justice system, yet is controlled and funded by the government.

Kadhis do not receive adequate training nor does the state provide the courts with
sufficient resources to carry out their tasks.'” Muslim community members feel
there is insufficient funding for the courts, which limits the number of available
courts and Kadhis, leading to accessibility problems.

The appointment process for Kadhis was also an area of concern for many Muslims,
who felt that they had been excluded from the process and that government
officials were colluding with certain segments of the community in selection
matters,'**

187 Enhancing access to justice for women through Kadhis courts, at http /www.gendergovermnancekenya.org/
compnnem.fcomenllamcleISOAjudiuaryf366-enhancrng-access-loqustice-for-women-(hrough-kadhls-courts.
html

188 Young and Sing'oei (n 163 above)
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Minority and Indigenous Women
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Minority and indigenous women and girls are some of the most vulnerable groups
in Kenya '* Minority and indigenous women therefore deserve special attention
because they often suffer fram multiple forms of discnmination Indigenous and
minority women participated in the Commission’s processes through women’s
public heanngs 1n an environment where they did not feel coerced to conform
either to traditional patniarchal values or to values that did not reflect their social
and cultural contexts or experiences

Both inadequate secunty and oppressive security have negative impacis on
minority and indigenous women, ranging from loss of life, to sexual violence, to
decreased access to traded goods and food.”™ Violence agatnst women 15 a major
concern amongst many minority communities in Kenya. Violence against women
has traditionally been considered an acceptable practice in many groups ™
Violence was used as a form of pumshment for women who “discbeyed” therr
husband or other male relative’s prerogative

inter-ethruc conflicts affect women whose casualties are rarely factored into the
matrix of conflict losses As narrated to the Commussion in Rumurut

Here at Lolora, when there were fights between the Pokot and the Samburu, women
suffered In one way ar the other, because when we say that people died, they do not
count women An example 1s when they say that certain people have been killed,
they come and count the number of men kiiled and then they say 'In addition, there
were women and children’ So, they come to discover that the women have not been
identified as human beings” *

In customary systems that enabled viclence against women, there also were strct
customary controls for women's protection "** Women had supportive networks
within the communtty 1o which they could appeal for help and protection from
violence Under colonial rule, customary systems in general were undermined,
which also undermined protection of women through customary norms This
pattern continued in large part after independence Atthe same time as customary
systems have been in decline, the formal sector provides little protection for
women, especially in rural and remote areas Violence thus has in some respects
become more dangerous for women, especially minority and indigenous women,

189 Beying Declaraton of Indigencus Wemen Fourth World Conference on Women Beying Ching 1995 para 5
190 Young & Sing cet {n 183 above)

191 Pkalya et al (n 182 above} (describing wife-peating as a torm of tadiional pumshment in some communilies)
192 TJRC/Hansard/Pubhc Hearng/Rumuruli14 November 2011/p 24

192 P Mbote Violence against women 1 Kenya {2000)
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who rarely access the formal system as a result of marginalization but who also
have less recourse for assistance in severely weakened customary systems.'*

The customary practice of bride wealth also can have an exacerbating effect on
violence within the family, as men who pay substantial sums in bride wealth may
feel that they own their wife as purchased property. This perception tends to
validate any type of treatment of the “owned” woman, and can also undermine a
woman’s natal family's ability to assist her when she seeks protection.

Apart from confronting violence in their own communities, violence against minority
and indigenous women also is perpetrated by security forces and other communities.
Killing women and children, as well as sexual violence against women and children
that would have been strictly taboo under traditional norms has become increasingly
common during inter-communal conflict. Moreover, the security forces that often
are dispatched ostensibly to protect communities also engage in violence against
women. One of the most egregious instances of such behaviour occurred during the
1980s and 1990s when more than 1 400 Maasai and Samburu women were raped by
British soldiers stationed on their lands.”* The rapes resulted in unwanted pregnancy,
HIV transmission and other negative health consequences, as well as these women
being ostracised from their communities. Incidences of violence against women and
children in the hands of Kenyan security forces were narrated to the Commission,
including this testimony from Taita:

They even stripped me naked. They took off my hijab. They knocked me against the wall.
They took KSh15 000. Outside there were children ...my own child was one of the people
who were shot and died. There are very many of them... the bodies were taken to the
mortuary.'”

The security forces that often are dispatched ostensibly
to protect communities also engage in violence against
wonen. One of the most egregious instances of such
behavionur occurred during the 1980s and 1990s when
more than 1 400 Maasai and Samburu women were raped

by British soldiers stationed on their lands.

194 Pkalya ef al (n 142 above) 4
195 TJRC/Hansard/Public Hearing/Rumuruti/14 November 2011/p.49.
196 TJRC/Hansard/Women's Hearing/Wundanyi/24 January 2012/p. 6
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The Plight of Sengwer Women197

I would like to talk on behalf of the Sengwer Women | want to highlight
some of the problems that are faced by Sengwer indigenous women

The Sengwer, as most people know, are marginahzed Our marginalization began during the
colonial time when we were moved from our ancestral land, and now we live in Pokot County
Some of us are in Pakot County, others are in Marakwet County while others are in Trans Nzoia
Now, because of this, we are the minority group in each of these counties, and because of this,
we face so many problems One of them 1s discnmination Sengwer women are discniminated
agasnst In many areas In the counties where we live in, because we are not the dominant group,
we are treated like second-class ciiizens

Another ssue that touches Sengwer women 1s education, Sengwer women are not educated
because of 50 many reasons One of them 1s poverty, and ancther one 1s that we have cattle
rusthng, which 1s very rampant in our area Owing to this, we have Decome very poor, most
women used to depend on the milk from animals, which they used to sell and then they join the
merry-go-rounds which, at least, enabled them to become economically empowered But when
animals are taken, they just remain poor and their status declines, Dunng cattle rusthing, we, as
women, also lose aur sans So, we feel very bitter and something should be done, so that we do
not continue losing our 5on$

We have also theissue of land in our communty, it1s hkein ali other communities - women
are not entitled to land So, if there 1s ne heir - thatis a sen - girls are not able to inhent that land
1t 15 the kinsmen who can inherit the land

We have another problem, it 1s political Sengwer people are so few, we are very few in
West Pokot, Marakwet and even in Trans Nzoia, so we cannot muster a majonty vote in order
to take one of us to Parliament So, we do not have representation in Parhament Evenn ciwic
representation, especially for women, we have not had any woman being a councillor or even
getting nominated So, we have that problem

Another problem that we face is our culture As an ethnic minority, our culture s endangered
because the dominant communities that surround us are on the verge of assimilating us So, as
women, who are the custoedians of the culture, we feel that we should be protected, so that we
do not lose our culture The government should, at least, help the Sengwer people to maintain
their culture, they should not lose 1t

Access to socio-economic rights

238 Women's role In procuring basic goods and services for the family such as water
and food and their primary role in ensuring care for children means that lack of
access to these vaned basic services disproportionately impacts minonty and
indigenous women The APRM process for instance, reported that in Tana River,
chronic insecunity and lack of access to food significantly aggravated the phght

197 TJRC/Hansard.Women s Heanng/mapengunali5 October 2011:p 22
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of women. Marginalised minorities and indigenous peoples in Kenya are poorer
than the rest of the population. One report noted that indigenous peoples in
Kenya only have about one third the incomes of other rural Kenyans.'* Poverty
is associated with lack of access to government and other services. The arid and
semi-arid lands of Kenya, while making up 80 percent'” of the national land
mass, present the highest incidences of poverty and the lowest level of access
to basic services in the country.” More than 60 percent of the population lives
below the poverty line, which is above the nationwide average.

Accessto educationin pastoralist areas is a serious human rights issue as reflected
in low literacy rates. An estimated 1.7 million children remain out of school, the
majority of them living in marginalised pastoralist communities.”®' According to
the UN Human Development Report, enrolment rates in North Eastern Province
were especially low: only 9.8 percent for primary school and 4.8 percent for
secondary school.”* This data was mirrored by a 2006 survey which indicated
that 93 percent of the respondents in North Eastern Province had never been to
secondary school, substantially higher than in any other province "

Access to education is a problem not only in the arid lands, but also for forest-
dwelling indigenous groups. Ogiek community members have described in various
human rights reports of their difficulty in accessing education. One report stated,
for example, that the government banned Ogiek children from accessing the local
school near the Kipkurere Forest where they were residing.2”"

Lack of access to other services has also been documented in marginalised areas
across Kenya. Kenya's APRM process highlighted the fact that the legacy of colonial
policies still negatively impacts service provision in North Eastern Province.”® The
problem of lack of access however cuts across minority communities and is not
limited solely to North Eastern Province. Communities from Turkana to Tana River
reported substantial lack of government services during the APRM process.®

Lack of health services, in particular maternal health facilities and providers, is a
major concerninthe remote rural areas of Kenya where many minority communities

198 See Republic of Kenya, Indigenous Peoples Planning Framework for the Western Kenya Community Driven Development
and Flood Mitigation Project and the Natural Resource Management Project (2006)

199 Kenya® An alternative report to the UN Committee on Economic, Social and Cultural Rights (2008).

200 Report of the Special Rapporteur Rodolfo Stavenhagen

201 Report of the Special Rapporteur Rodolfo Stavenhagen para 89

202 Report of the Special Rapporteur Rodotfo Stavenhagen

203 GJLOS Reform program: national integrated household baseline survey Report (2006) 10.

204 See Republic of Kenya, Indigenous Pecples Planning Framework for the Western Kenya Community Driven Development
and Flood Mitigation Project and the Natural Resource Management Project (2006)available at http://www.ogiek.org/
indepth/2006_Kenya_WKCDD_NRMIPPF.pdf> (accessed 12 July 2012).

205 Africa Peer Review Mechanism Country Review Report of the Republic of Kenya (2006) 113.

206 As above.
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reside The Orma for Instance estimate that 30 percent of their wornen die during
pregnancy and labour because of lack of access to health care”’ In the chapter
on 'gender and gross violations of human rights’ it was shown how public health
faciliies have for decades falled 1o take culture into account when delivering
reproductive health services This has impeded many minonty and indigenous
women from seeking maternal health services from public health facilities

Marriage and inheritance

243 The previous consttution created a legal pluralist regime that specifically allowed
discrimination Section 82 of the constitution outlawed discrirmination but a
dlaw-back provision in the clause allowed for discriminatory legislation regarding
adoption, marriage, divorce, bunial devolution of property on death and personal
law matters and laws affecting members of a particular tribe or race in matters
exclusively concerning them ** Despite progressive judicial decisions over the
decades regarding women's right to property in the contexts of both formal and
customary marniages, in reality, the enforcement of such principles depends
entirely on access to the formal courts

244  Legal pluralism in Kenya often has had a disproportionately negative impact on
minonty and indigenous women Because minority and indigenous women are
more likely 1o live 1n rural, margenalised areas, they also are more likely to govern
their affairs through customary systems A study found that in rural communities,
parties are most likely to go to a community elder or an extended family member
for dispute resolution ®* Customary systems often are patriarchal and do not
sufficiently protect the full array of women’s nghts Even when customary systems
do protect women’s nights, they may be subject to manipulation by male relatives

245  Although the statutory system of regulating marriage and inheritance rights may be
more protective of women on paper, formal justice systems also often discriminate
against minority women on the basis of language, geographical, financial and
other barriers Moreover, it often s the ability of male relatives with financial or
educational advantages to forum-shop between the formal and customary systems
that significantly disadvantages women Because males are more likely to have
the resources to both manipulate the customary system and to access the formal
Justice systerm, they are i a position of significant advantage over women trying o
vindicate therr nghts under either customary or statutory law

207 Report of the Special Rapporteur Rodoifo Stavenhagen para 75

208 |Ixdanl et ai Human ngnts formaksaton and women s land nghts i southern and Eastern Afnca 2005) 86 (avalable al
www Ielrc org/contenyw0507 pdf)

209 Keport of the Specrai Rapporteur Rodoffo Stavenhagen para 88

210 GJLOS Reform proyram nationalintegrated huusenold pasefne survey Report (n 277 above) 34
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Women make up less than five percent of the holders of land titles In Kenya,
nevertheless African women produce the vast majonty of food from the land ** In
rural areas and in marginalised communities 1n part:cular women are responsible
for planting and harvesting of crops, preparing food, accessing fuel {wood or
charcoal) and water, as well as childcare, all of which are very land-dependent
activities Rural women essentially manage the environment for the sustainable
productive use of their families, but their control over the land 1s minimal leading
to food insecurity and poverty '

Land-tenure policy has had a very negative impact on mmnonty and indigenous
women's rights Since the 1960s the government of Kenya embarked on a policy of
converting trust lands into group ranches and then converting them into individual
ownership While under the trust lands and group ranch systems women's access
to lands would have been protected at least in some respects by community
custom, which often protects usufruct rights for women, when land was converted
to individual ownership, it was generally registered in the name of a male head of
household *"Under the Registered Land Act, women accordingly were cut out of
farmal land ownership and their usufruct rights were also suppressed as the land
transferred from customary management to individual ownership ™

Forinstance among the Ogiek living In the Mau Forest, [and was allotted under the
Registered Lands Act, mostly to male heads of households Accordingly, women
lost ail control over land they had warked and used once it was registered in their
husbands'names The former Act provided that first registration, even if fraudulent,
cannot be challenged in court The community also lost substantial land during this
process as individual members sold off property before the registration process
was complete and before they had an understanding of the actual market value of
the land Loss of customary usufruct rights and customary rights to influence the
sale and transfer of family land had disadvantaged minonty women such as the
Ogiek

Although attempts have been made to address this preblem through some
legislation and programming, laws prohibiting discrimination or providing for
redistnbution of land, on their own are not sufficient to secure equality for women,
especially minority women Research in Southern and Eastern Africa indicates that
culturally accepted male dominance disadvantages women under customary and

211 Ikaahl {n 208 above;

212 P Kaman-Mbote and J Cduar (ed) Following God s Constiution Gender Dimensions ¢f the 2giek Claim 1o the Mau Forest
fsomplex 1n Paths are made hy walking human nghts interfacing qendered reatties and phiral Legatties (2006}

213 Report of the Special Rapporeur Rodco Stavenhagen para 06

214 See also Chapter on Gender and Gross Violations of Human Rigms Forus on Women
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formal systems and results in poor access to information among women, thus
reducing their participation and the exercise of their nghts in land programs '

In addition 10 concerns over potential individual property rights, minority and
indigenous women are also impacted when the community as a whale loses land,
etther through government takings, illegal acquisition or when the community’s
tenure 1s under threat. According to a government report most indigenous
households are landless and lack legal access to natural resources or other assets
for iIncome-generation.-'* Moreover, they lack the political power and often the
community organisation to protect the smail remrants of ancestral territory over
which they may have some remaining control The loss of commumty land and
nsecunty of retention of such land has serious impacts on women

Maasai women 1n the Olkaria community near Hell's Gate National Park are
confronting major tenure insecurty in relation to their raditionally inhabited lands
The community has been threatened with eviction and individual allotment of
property Ongoing legal disputes over the land have resulted in a situation in which
no one 15 able to develop the property, such as bullding new homes, schools or other
structures and because of the insecure future of the land, the community remains in
limbo and women reported constant stress from fears about impending eviction 2/

Minonitywomen also face challenges above and beyond those of the larger community
Women who attempt to engage in politics face double discnimination For example, a
young woman politician in the Ogiek community described the multiple barmiers that
she faced including the community’s perception of women as property, community
taboos against women wearing trousers, traditional rules against women speaking in
front of men and against young women greeting older members of the community
and general lack of inancial resources.?’* These community perceptions are common
across many communities, especially in marginahised areas, and remain substantial
barriers to the political participation of minonity and indigenous women

Conclusion

253

This Chapter has demonstrated that minonty and indigenous communities in
Kenya have suffered specific gross violations of human rights on account of therr
membership in these communities

215 Ikdahl (n 208 abovey
216 Republic of Kenya !nugencus Peopies Planning Framework far the Western Kenya Commurily Onven Development and

Flood Mitrgation Project and the Naturai Resource Managemen! Project (2006, 25 avalable at hiip /iwww ogiek org/

indepth/2006_Kenya_WKCDD_NRMIPPF padf> (accessed 12 July 2012)
217 Young and Sing Cei tn 164 above)
218 Kamern-Mbole & Oduor {n 212 abave)
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CONTEXT OF THE FORMATION OF THE COMMITTEE,
CHALLENGES AND LIMITATIONS

METHOD OF WORK

The Commitiee has used several methods to collect data on which this report 15 based
These include public hearngs and review of wiiten memoranda Laws of Kenya, official
reports, Iiterature reviews consultative meetings with puklhc officers and professional
bodies and Musitm organizations and other relevant reports

The Commitiee neld Public heanngs from the 5th of November to 6th of December 2007,
in all the Provances of the Republic A detaled schedule of the hearngs 15 annexed to this
report  Durng the heanngs, tne Commitiee pravided the public with the opportunily 1o
express themselves both in public and in prvate

1. Challenges and Limitations

The Committee experenced a number ot challenges in the course of carrying out its
mandate

The Committee was generally viewead with suspicion due t¢ the polihcal environment and
impending Elections The Commitiee s work was deemed lo be ¢ ston-gap measure o
appease the Musim community and woo therr votes for the then incumbent administration
This percephon had the effect of dissuading some cf the people from presenting therr
views to the Committee hence the low furn out of the pubiic in cernain areas

A second challenge arose from outnght condemnation of the Committee by some
Mushm Organizanors who gueshoned ihe appontiment of the Committee and doubled
its capacity to deliver o ciedibie report

2. Organization of the Report

This report 1s organized in two parls and tve Chapters as volume | Part One consists of
the Executive Summary und context of the Formation of the Committee ond the other
conssts of the Chapters as here below delalded In addihon irere will be a volume 11
which will contan selected memoranda submitted to the Commitiee

Chapter One deals with the Background and Histoncal penspective Chapter Two deals
with the Public Feanngs ana Analysis tnereof The Thud Chapter deals with Secunty lssues
Chapler Four deals with Tnematic Issues Findings and Analyses, and, Chapter Five 13 on
the Recommendations and the Conclusion



EXECUTIVE SUMMARY

INTRODUCTION

His Exceliency the President of the Republic of Kenya, Hon Mwai Kibaki CGH MP, under
Seclion 23 (1] of the Conshtution of Kenya pursuant to the Kenva Gazette Motce Number
10008 dated 1éth October 2007 appoinied the Committee to lock mto and address the
specific concarns rased by the Muslim communily with regard 1o aglleged harassment
and/ar discnmination in the process of the apphcation of the law particularly as tegards
secunty 1ssuns

Terms of Relerence

The Committee was mandated o

a)

o)

Ji

receive Individual complaints of alleged hatassment and/or discomination in
the freatment of persons who profess the Mushim faith witk regard to secunty
IssUes

ascerfan whether on the face of i1, there 1s ment In a complaint, and whetner
o act onthe complant appropnately which may include charneling it to the
responsible Department of Government for action

ingurre Into allegatiors of wrongful or ilegal derial of ertry iInto or exit out of
Kenva by Kenyan cilizens who protess the Moshim faith

toke mmediate acton as far as s possible tn so've the orobvem disclosed .
o) (b} and (¢} above,

oversee coordingte monitor and follow up specific action on 1dentified
problem cases

review regulations codes of conduct processes and procedures in the
Public Service and recommend changes necessary to avord of reduce simikar
complamits

orepare cdvisory ooimions or proonosals on approprate remedial gonon Lo
be laken by the Permanent Secretanes or Chief Execulives of responsible
Ministries or public bodies,

Recommend appropnate pelicy and legisiative reforms

RPPEREIAE
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The Composition of the Commiftee

Chairman Eng A M H Sharawe
Members’ Attorney General,

Permanent Secretary Ministry of State for
Provincigl Admunistration and internai security,

Permanent Secretary Ministry of State for Immigration and
Registration ot Persons,

Permanent Secretary Minisiry of Jushice ana Constitutional
Affairs

Permanent Secretary Ministry of Foreign Affarrs
Shekh Abu Hamza,

Amb  Yurus Maahm mMahat

Hassan Lakicha,

shirraz Magan,

Amb Amina Mohamed (Secretary)

The Terms of Reference were set oul and the Committee members were required lo carry
out the funchons sigted in the citation with all due dilgence and speed and submit two
reports an Imthal Progress Report and a Final Report

Ir gccordance with the powers granted to the Commuttee under Gazetie Notice Number
10008 Sections 3ip] and (e} 1the Committee developed Rules of Procedure for the
Conduct and Management of Committee meetngs as well as public heanngs

The Procedure

The Committee acknowledges thal it s neither a judicial nor a guas-edicial tnbunal
However it se! out the Rules of Procedure for the Conduct and Mancgement of its
proceedings to enable 1t to have a standard method for the receving of complants from
the public

The Committee reliea on both oral and documentary evidence of clleged acts of
discrminaton against Kenyan citzens who profess the Mushm faith The Commitfee
heard all the compliaints in puklic save for two which were heard in privale



Main Findings of the Committee

The Committee established that there are discrnminatery prachces against Kenyan Muslims
n the ssuance of nanonal Identity Cards and Passports  In fac! there exisis a special
Vetting Commitiee for Musim Passport applicants at the Minisiry of State for Immigration
and Reqgistrabion of Persons Headquarters

The operations of secunty ageants and especially the Anti-Terror Police Unit came under
serous crihesm from the Muslm community for operating without due regard o the
exsting low of the land

There was evidence that Kenyan Musims have been unlawfully rermoved from Kenya o
foreign countnies without due process of the law

Past nistonical inustices and human nghts violahons in Northern Kenya including the
Wagalla massacre rove not been addressed to date

The Cnmmittee found that Mushms in rban settlements wra have oc-upied Inand
allocaled to them lor gererations have not managed to acgure Tile Deeds for ther
land The classic cases are those of Nubians n Kibera and Mpm Villiage in Muranga

The Comruttee established that there 1s a senous shortage of IRE Teachers particularly in
areas where Muslims are a minorty In various learning inshtutions the freedom of wosship
as guaranteed in the Constitution 1s not observed

Another findng of the Commitiee was thal the nstiuhon of Kadhi's Court locks both
humarn and financial resources to effectvelv undertake s conshitutional mandate

With respect 1o gccess to justce the Comnmuttee establisned that the entre Northern
kenya hos no High Court and adeauaie Subordnate Crurls

ihe Committee found fhat the majonty of Mushm inhabited areas lag behind in
develcpment due to lack of public and private invastments from years of margnahzatior
The banning of international lslamic NGOs has further aggravated the situalion

In Pubhc Service appointments at the level of policy and deciion-maring there s o
visible absence of Muslim representation

Conclusion

The Committee found substance inmast of the complants raised by the Muslim communtty
ond therefore recommends that the Governmen! urgently address the ssues i order
o restore public confidence fully infegrate the Mushm community in the momnstream
developmeni so a5 1o buld national cohes on
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ACRONYMS

AG Attoiney General

ATPU Ant-Teror Police Unit

CDF Conshtuency Development Fund
CRE Christian Rehgious Educalion
CIPK Council of Imams and Preacners of Kenya
DDC Distnet Development Commitiee
DEB District Education Board

DLCB  Distnict Land Control Board

EA East Afnca

EALA  East Afncan Legislahive Assembly
ECK Electoral Commission of Kenya
FROS Faith-Based Organmizations

HELB Higher Educahon Loans Board

ICCPR International Covenant on Civil and Poliical Rights

Holv] Istamic Courts Union
1D (s} identfication Cards
IRE Islamic Religious Education

KACC Kenyc Anti - Corruphien Commission

KAR Kings Afncans Rifies

KLIRC Kenya taw Reform Commission

KR A Kenya Revenue Authonty

KNCHR Xenya hahonal Council on Human Rights
LATF Local Authonty Transfer Fund

HRF Musim Humarn Rights rorum

MUHURI pMushms for Human Rights

NACACA Natonal Campargn Against Drug Abuse
NEFP North Eastern Province

NFD Northern frontier Distncts

NGOs  Non-Governmental Orgarizations
SUPKEM Supreme Council of Kenya Mushims

TFG Trarsiticrnal Federal Government

TOLs Temporary Occupahon Licences

VAT Value Added Tax



CHAPTER ONE

1.0 INTRODUCTION

1.1  Background and Historical Perspective on the
Situation of the Muslim Community in Kenya

The armval of Islam on the East Afrncan coast 1s documented as early as the days of the
second Calph Umar and archaeolog.cal evidence confrms the exstence of a thnving
Muslim town in Kenya on ithe Iland of Manda betore the 10th Century A & It s certan
that the pre-islamic contacts of the coast with Arabiao were reinforced durng 1he Islemic
era This contact led 1o *he rse of many Muslim c.ty states on the Kenyan coast whose
mhabitan's were ethnically mixed from the oulset — Arabs Afucans and Asians

Before the establishment of colonial rule Islam had remarned confined {5 the coastal stnip
and a few areas of the intencr, In the northeast amangst the Somals and at Murmias in
Western Kenya bul after the establishment of the colonial rule expansion of Isiam sprecd
ystemathcally to the rest of the country

The Mushm Community in Kenya has faced hargssment and disenminghan both prior to
and post independence Reftechan of ths was ana s found ir tre spol caton of The law
rarhculady as regards securdy and lond ssues Land exprapnalions and MISARPRICPNatons
were andd remam rampant This Committee noles with great concem tha! the gbove
scerano reflects tre histoncal polic es and legslation or systemanc discnminatior and
marginalizchon pursued both by ‘he colomial and post colomial authonthies This in turn
contnibuted to the community being alienated politically socally and econamically

Notwilhstanding the above factors Mushms have contributed significantly lo tne econemic
development of Kenya However as a result of these discrminatory legslations, policres
cnd practices large sections of the Musir saciely remain impovenshed

The Committee establshed from the public heanngs tat Musims wha have settled
In urban centers throughout the country for over 100 years to date do nat hold tile
documents to the land they occupy  The most glaring example 15 that of Myini village In
Murangao town where the Musim community has lived since 1904

Fram the loregoing it s clear that Muslims in Kenya are a nunonty vulneranle qroup despite
being the second largest reigious community in the country with an estimated population
of 10 millon

The following issues have beenidentified os being of great and urgent concern ta Mushime,
| Secunty
2 Land Rights
3 Cizenship (issuance of Identity Cards and Passports elc)

4 Margnabzation funemployment under-representalion under development,
discrmination)
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5 Accesstoustice
6 Eoucahon

This Commitiee’s report 15 based on an analysis ¢f the vanowus views collected durng
the public neanngs and the resecrch carr ed oul in accordance with its mandale The
Ccmmittee also makes iecemmaendahons on the above 1ssues with the view to finding
appropnate mechanisms to redress the gnevances of the Mushm Community 1n Kenya
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CHAPTER TWO

2.0 PUBLIC HEARINGS

2.1 Introduction

This Chapter s ¢ presentabon of public views from all t=e public hearngs the Committee
held in the tollowing fowns Narobi Mombasa, Ganssa Kisumu, Kakamega Eldoret,
Nakuru Nyer and lsiolo  The schedule of visits as shown in Table 1 nelow

The main terms of reference for the Commirttee werg -

1

b Torecewve ndvidual complairts of alleged harassmen® and/or discaranahon
N the treagiment of persons who profess the Mushm faith with reqard 1o secunty
operations,

2 To ascertan whether on the face of it there 1t ment in a comglant and
thereafler to act on the complont cpproprately  which may include
channeling # to the responsible Deparimen® of Government for acton

Al the tme the Committee was appointed the cauntry was prepanng for the general
elections of 2007 This cortext proved to be quite a challenge o the Commitiee as it
alfected the overall attendance dunng the public hearngs Mcny organzahons that
were represented ¢l the heanngs spoke through selected spokespersons and submitied
wrntten memoranaa to the Commitiae

Apart from the low audience turnaul of the hearngs 1t 15 warth noting that due 1o the
polilicalcimate atthe tme mostpeople who spoke wern of the view *nat the Gavernmant
wars using the Committee as a campaoign platform to lure the Mushm vote  The Muslim
vole appeared lo have been a crucial determinant in the palifical equalion

Mostpeople who furned up soughi clanficalion onwhether the Committee was independent
or it was being used by the political class to woo volers from the Musim community |t
was generdlly felt that the Commitiee was 1o provide a temporary pacificaton to Mushms
and that after elechons musims would be relegated to the back burnar and ther issues
forgotten This view hetd sway i all ihe Province;,

The Commintee was told that in all sectors of development and governance structures,
Mushms are underrepresented The general belief is that the Muslim communi‘y has been
negleciedn the allocanon and astnbul on of rescurces

The views expressed by Muslims in the North Eastern Province were very categoncai that
the Government has perpetuated the colonial Government s polc.es of morginalzation
and discnimination In this regard there was a proposal from some of the presenters that
the Government should develop and mplement an affrmahve action olan

Hoving observed in general what the Commitiee found this chopter will now proceed to
present a synopsis of the views of the public from each Province

APPERDICLE
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TABLE 1; PUBLIC HEARINGS

NO PROVINCE VENUE DATE
1 Nairobl KICC 5" 1o 6" November, 2007
Coast Aga Khan Hall, Mombasa 7" 10 8" November, 2007
North Eastern Mormad Palace Hotel 13" to 14" November, 2007
Garissa
Nyanza runicipal Hall Kisumu 27 November, 2007
5 wWestern tMunicipal Secial Hall 28 ' November, 2007
Kakamega
& Rift valley Municipal Hali 29 November 2007
|Norihy) Eidoret
7 Rift Valley rMunicipal Hall 4' December 2007
(Sou'h) Nakuru
& Central PC's Information Hall 5' December, 2007
Nyert
? Eastern Rural Agriculture Training 6" Decemper 2007
Centre
[siolo
2.2 NAIROBI

The following issues were presented before the Commiitee -

]

Ch

Discnminahion aganst Muskms when applying for nationa! Identity Cards,
where one is subjected 1o a velling process and harassment  The maorty
expressed great concern that this was likely to disenfranchise many people In
the forthcoming eiechons

Many presenters decred Ihe general harassment of Musims being labeled
terransts aroirary arrests and the ruthless operations of ine Anti-Terronsm Police
Unit (ATPU}  The unit cppears to cperate outside the law and without due
regard to human nghts Many expressed fear of vichmization of the community
due 1o recent cases of disappearances of Mushms taken out of Kenya by
secunty forces on allegations of terronsm

Non-recogniion of the Nubians [a Musim Community} in Kivera oy the
Government as a Kenyan community  They live with the fear of being
repatnaled to Sudan, despife having lived in Kenya for decades

Lack of tlle documents for Mosques and land in Kibera

Many Nobans were concermed that there was no compensation fcr people
who losl ther homes through Government demohtions to pave way for the
constiuction of Government facihties (e g Kibera Law Courts)

For the purpose of punlic appomntments and to acheve equilty there was
o feeling that the Government should dishinguish between North Eastern



Province Muslims and the Coast Province Muslims as they are separate
groups.

7. The public were concerned that there are no adequate Kadhis to deal
with Islamic perscnal law. This has caused unnecessary expenses and other
constraints on affected parties seeking the services of Kadhi's Court. At the
time of writing this report, it was reported officially that the Attorney General
had already gazetted 32 Assistant Registrars of Marriage and Diverce to serve
the Muslim community. This however, does not in any way solve the shortage
of Kadhis in the country.

8. Muslims are not considered for scholarships and besides scholarships targeted/
marked for Muslims cre diverted to other communities by politicians for their
own personal gain and political ambiticns. A case in point was reported by a
Muslim NGO regarding the diversion of the Morocco Government scholarships.

On education, Muslims were concerned that students are forced to study Christian
Religion Education (CRE} in Schools because the Government does not provide for IRE
trained Teachers, yet IRE is an examinable subject. Further, students are denied the right
to dress according to their faith in Schools thus denying them their constitutional right of
freedom of worship.

The Committee was informed that where Muslims are a minority. they are not usually
represented in governance programmes and/or structures e.g. Constfituency
Development Fund (CDF), District Development Committee (DDC), District Education
Board (DEB), District Land Control Board (DLCB) etc.

The presenters told the Committee that in the Kenyo Law Reform Commission, there
is no Muslim representation both at the Commissioners level and the Secretariat, The
stakeholder consultative process on the Marriage Bill was cited as a glaring — anomaly.
which would have taken a different development had there been adequate Muslim
representation in the Commission,

International lslamic charitable institutions [NGOs) have been banned. Even those seeking
fresh registration are denied registration by NGO Coordination Board.

Maost people complained that Muslims applying to go for Hajj are issued with restricted
Passports stamped to Saudi Arabia only and with one year validity.

Another issue that was of great concern was that Muslim youth who leave Kenya for
greener pastures abroad are unable to re-enter Kenya as they are labeled terrorists.

There was concern that land allocated to Muslims in the past has to date not been
registered despite efforts to address this issue with past and present regimes.

Muslims also told the Committee that most Islamic educational institutions have been
taken over by the Government without duly considering that they can be managed
by Muslims. This, the Committee was told, appears to be a systematic way to exclude
Muslims on the development agenda.

The Committee was informed that Muslim residents of Lamu who settled there during the
10th Century have no Title Deeds for the land they occupy whereas the recently settled
non-Muslims have acquired Title Deeds {Mpeketoni).
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The above ssues resonate with all the other hearnngs The question of land 5 sensitive
and oulstanding i all the Provinces It 5 the feeling of most people who spoke to the
Commiltee 1hat the allocation of land countrywide was done in a discrminatory manner

2.3 MOMBASA

There were many cases of people who had made several attempts to apply for Passports
without success The Comimitee received a complaint iom one Said Omar Abcallah
(ID No 20378763) whe allegea that he submitted his apphcation for a Passport in 2001
at the Mombasa Passpart Control office and despite his numercus appeals he has not
been issued with a Passport There were many other smitar coses presented 1o the
Committee on rejechion of apphcatons for Passports and nahional Identhly Cards Most
people complaned of unnecessary regulations/procedures {vetting) appled by the
iImmigratien/registrelion Officers and which seem to largel Muslms  In the opinion of
many the procedures should be clarfied to the public so as to ease unwarranted anguish

There was a general discontentment with the public recruitment system  Many people
said it 15 unfar particularly 1o Mushms at the Ceast who claim that they have not been
accorded equal empiovment opporturities with other regions as they are perceved 10
Le tlliterate” ‘under-developed' or "unexposed” by the system

The procecure tor the appoiniment of the Chief Kadni was raised and people sought to
know the criteng used in the recrutment process The complaint was *hat the appontments
are usually from the Mazrui family yet there are many quaified Musims  The heanng had
the benefit of an instant response from the Honourable Attorney General who was in
attendance and nformed the public that the appointment of Chief Kadhiis on ment
rather than family background consideration  There was alse concern regarding the
appontments and the numbers of other Kadhis in the country The Honouroble Attorney
General assured the public that the scheme of Service s cutrently under review

The publc rased the issue of the Wakf Commission which they painted oul has custody
of properties worth over KSh 4 Bilien The amount s meant to benefit the community but
the Commission does not operate efficiently thereby hindenng access to the funds by
Muslims  Again the Attorney General was oble tc clanfy 1o the public that the role of the
Attorney General s to appoint Commissioners tor the Wakf on recocmmendation of the
Coast Provincial Commussioner and advice from the local commuruty  This happens after
evely five years |t was noted by the Attorngy General that the Commussion needs 10 be
reformed and all relevant stogkeholders will be consulted on this process

The public told the Committee thal the vetting process tor national Idenhty Cards and
Passport apphcanon s not clear and leaves a lot of grey areas and wide discretionary
powers which are often abused by public officers 1o the detnment of the pubhc  The public
wondered why the vetting tock place at the local levels yetl applcolions are rejected
or delayed at national levels The public sought te know the relevance of the velting
orocess and the Vethng Committees including the compasition of the Commitiees

A complaint was raised with respect 1o the harassment of local people In public offices
It was felt that s s beccuse the local people have no representation in Government
offices In addifion, the lack of job opportunihes has forced many young people to seek
merial jobs abroad



There was the view that there 15 an urgent need for law reform n many oreas with
respect to Mushm laws It was painted out thal Muslm laws are to-dale still referred 1o as
Mohammedan laws a misnomer

The lack of civic education an nghts pedainirg 1o service delivery was igenlified and it
was felt that the Gavernment snould intervere in this renard

Some presenters were dismayed that to-dole the Governmeni does net seem lo recognize
the sSwahih community of the Coast In fact the percephon s that alt Mushms in Kerya are
from the North Eastern Province Trus s a nistoncal factor where Coast people are deemed
to come from the Mipkendc tnbe yet Coast 15 composed of other communities who are
Mushm !t was observed that this has in effect reduced opportumtes and poasitons tor
Coastal Mushms in Government because they are lumped n one category with people
fram North Eastern Province

There was reference by some pecple to Parlamentary Bills which they felt are beng
drafted without any consultations with the Muslm Community The examples given were
the Mamage Bill the Ant-Terronsm 81l and the Progerly 3l The o blic felt that snce the
Muslim community has ¢ major siake in all legistation under review  ther inferests and
nput should be taken into considerahon

Onmalters of educalion, the pecple expressed the view that there s no commiiment by the
Government to register long pending applications of Muskm nstitutions of hugher learning
e g the Mombasa Islamic University  The Government shouid provide clear guidelnes on
the registration precedurs for such instictions It was pointed out that there are no natonal
Schools at the Coast and there are inadequate educational institutions and facilities

Many teld the Committee about the land problem at the Coast where there has been
a lot of land grabbing and double cilocahon of land 1o undeserving people  Many
ndigenous people have been denied ther constiutional nght to property ownership
even where the land involved 15 ancestral land  The Frustrahon s aven worse because
there are many ‘selflers ' in the region who nave hile documents ‘o lona vet the locals
hove none The Lamu people of Mpekelon were given as an example of a community
strugaling to reclam its ancestral land and preserve ity cullure

There was a general complant on corruption in public offices which has affecled service
delivery The public fell tha! the Government shold take aporopnate acticn to improve
the working condihions of puble servants so as 1o reduce or minruze the incigence of
coruplinn

The Committee was told by many wno spoke about cases of (ke disappearance of many
youth who had been token outside the couniry on allegations of terrorsm One man who
identified himself as Salmin Mohamed Khams, told The Commiltee he was arrested at
Kunga border as he was fleeing Somalo dunng the war between slamic Military forces
and Ethiopta He clamed that all his identity documents were confiscoted and he waos
later rourded-up 2t his home and harassed by the Police He was incarcerated for 27 days
and released without any charges preferred agamst im  This case and many sthers 1hat
were prasented 1o the Committee are bated on allegatizns and/suspiciars of ant erronsm
actrihies

There was o general feeling that the Government 15 not doing enough to revive or cpen
up business cpportunihes for the Coastcl people  Tre clasure of Ramis Sugar Factory anag
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Kenya Meal Commission were cited as businesses which are not operational and could
benefit the local peopie This alsc apprles to the fishing ndustry and mangrove cuthing in
Lemu The fact that most people do not have Title Deeds to land and property has been
an impedment 1o credit access

The banning of some International lslamic Organizations (NGCOs)  was of great concern
to many who were of tne view 1hat it has now impovernshed the communily even more
In some instances aid was stopped because Government was ievying VAT yet the aid was
nol for commercial puipeses  The commundy 1s now unable to complele some of the
orojects tha! were afiected

It was noted that health standards at the Coast are very low  This 18 compounded by
the tact that there are no adeguate health faciliies and people have to travel tor long
distances to access medical attention

On land issues the problem of squatters was rasec and there was a general feeling
that the Government should intervene and help in ther resettlement  This has been
oexacerbated by the question of absentee landlords Wiy Settlement was ciled as the
only areq in Tana River with thitles

The rampant problem of drug abuse at the Coast was highighied 1t was {elt that the
National Campaign Against Drug Abuse {NACADA) was limited 10 upcountry regions and
left out the Coast which has a big problem  The frustration of the youth being unable to
gel employment has nevitably led to the escaloiion of this stuahon

General development for Musims was seen as lacking due to unequal distnbution of
nahonal resources Thisisin terms of bursanes [educalion) micro-finance and other grants
1o the publc by the Government and the lack of appropnale polcies on agnculture for
the Coastal region

2.4 GARISSA

Generaly, there were complaints abeout delays and/or denals of applcations for national
Identity Cards and Passports  The public was dsmayed af the length of ime 1t took for
one to be issuea with an laentty Card or a Passport  This s particularly so amongst the
Somals who complain thal upon application for a naticnal Identty Card one 15 issued
with the waiting card locally knewn as "Kusug  which is not recognized by the Police
upon search

The Committee heard that the probiem of Police harassment often results in demands for
prbes from members of the public  The public was incensed by the denial of Identity Cards
for Feryan Somals yet through conuplion refugees have been able 1o obtan Kenyan
identity Cards The proplen s exacerbated by middle men who work n cahoots witn Civil
Sarvants to defrcud nnocent people under the pretext of fast fracking ther applicatons

It was also pointed ou! to the Committee that procedures for applying for ¢ natienal
Identity Card or Passport are not clear  The registration officers have assumed powers
not confenrea upon them by law to deny Kenyans of ther nghts  Many observed that
publc officers interrogale applicants to autnenhcate very oovious facls and stll reiect
aoplications for nstance whether one understands and speaks Kiswahili or whether the
applcant bore *he moculaton scar on the nght arm



The pubiic expressed discontert at the high lkelihood of ther delayed apphcations
and misplaced’ documents being used for ssuance of Identity Caords or Passports to
foreigners

Insecunty and anh-terrcrnsm matters were of great concern The Caommittee heard thot
when civlwar broke outin Somalia n 1991 the Government did not immediately address
the ensuing border secunly concerns Consaeguently his led to the proltreraton of small
arms and lights weapons as well as the massize influx of 1efugees This resulted o the
region being a high sk secunty zone and subsequenltly subjecting the resident 1o arbitrary
secunty operations and anguish  This was compounded by the global threal of terronsm
and partcularly the impact of 9/11 whick has negatively prafiled ihe Mushm Community

The recent cutbreck of conflict In Somalia between the Islamic Courts Urion {ICU) and
Transitioral Federal Gevernmenl (TFG) backed by the Ethicpion Government further
complcated the secunty stuahonin theregion One of the presenters told the Commitiee
how he was arrested in Libor on cla'ms thal he was an Al-Qaeda operative on 6th January
2007 He was ncarceraled for 25 days dunng which 1ma he was beaten and mistreated
The szcunty agents accused him of fraudulently obloning Kenyan documents  His
documents were confiscaled and he lost business contracts with World Food Programme
and Red Cross

Paolice harassment the Committee heard 15 a rempant problem in Ganssa Some of the
glanng and thorny issues with the Police are -

I The forcing of women lo remove ther vells [hyab) while gnvng statements
aurng interrogathicn

2 While conducting secrches at the barrers, the ®olce wsually arger all Musim
passengers to disembark from buses N sinale file ang cuisplay ther nalionat
Identty Cards  This was spectically so af the Garissa bridge 1t s at this bndge
where one 15 "presumed” to be crossing inte Kenya Many people feel that
ther cihzenship nghts and other constitutional nghts are grossly violated

3 Complants were rased on the number of barners between Libol and Gansse
At allihese bamers, there were allegahans of conslant Police barassment

The Commities was also told inat for thase people who lose ther Identty Cards on re-
application aletler s wntten by the local registration office 1o Narrobi on the ssue bul
no copy is issued 1o the apphcant os evidence of loss Many confirmed that even with g
Police abstract one is vulnerable to harassment by the Police

Complaints were alsa raised o the Commiliee on how Schoal rules have interfered with
freedom of worship by adopting inanpropna'e Schanl urifarms wireh cantracic! slem e
values

The presenters also lamented that places of worship are nol demarcater In lown plans
as 1 the case with churches  This has farced Muslims to purchase land for construction of
maosques

The lack of access to justice in the whole of North Easlern Province was highhghted
The queshon of access 1o justice 1s a nalionwide challenge, however In North Eastern
Province tre public said that there are only 3 subordinate courts n the whole Provinee
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- Garssa, Wayir and Maondera, and they are 300 Kms apart The Province does not
have a High Court and the nearest court s in Embu Meru or Naireb for filing High Court
matters

The Commitiee heard that the Province does not have ¢ land registrar and that no land
adjudicaticn has ever been done in the Province

Those who spoke noted that although the land 15 not productive, the Government has
nol mode any etlort 1o woo investars in ether activities that could generate income An
example was given of jjara which has the potential of attracting tounsts because of its
fauna and flora

There was o proposal that the Government should set up a Commission on minonty
nghis o look nto specific ssues of the community so as 1o ntegra’e them info national
development plans

There was titter complamnt rom the people that the perpetrators of the Wagalla massacre
have nct been brought 1o book despile numerous pleas to the Government to take
achion 1o redress this past atrocity  The view was that such atrocities of the past must be
addressed by ihe Government thiough a Commission of nguiry  The Report of the Task
Force on the establishment of a Truth Justice and recencilichon Commssion (2003) found
from the Norih Eastern Province that Exposing and publicizing these gross violahens of
human nghts 15 important for postenty so that the country s shametul past may never be
repeated agans! the people ”

The public expressed iis concern over the bannming of lamic NGOs in the area which
were recenving aid and assistance frem frendly islamic countres for the benefit of local
communities  There was dismay that the Government had banned the NGOs without
providing any allernative means of support lor tne affecled people

In conclusion Ganssa people expressed the view that they are discaminated agamst
and marginalzed The Government has not made any changes in the governance
struciures from colonmial imes policies are the same and not serving the interests of the
community They generally feel that they are treated like second-ciass cihizens and that
the Government 15 nat doing enough to ensure that they enjoy ther constifutional nghts
as Kenyan citizens

2.5 KISUMU

The attendance N Kisumu was farly yood and there was representation from as far as Kisi
and MIgor

A representative of the Kisumu Musim Association pointed oul to the Committee several
issues ncluding disecnmination harassment on allegations of terronsm wrongful detenticns
(renditiors} and arbitrary searches by Polce  This presenter was of the view that the
media s being used 1o discnminate aganst Muskms by reporting negatively on Mushms
“engaged” in cnminal activities

The Zommitiee was told tha! Mosques are charged land rates yet thas does no! apply to
churches One presenter lamented that the Nubian Mosques hcd been grabbed and
the Kanaror Mushm Cemetery had been encroached by a third party it was reported



to the Committee that Muhoroni Cemetery had been taken over by the Municipal
Council and as a result Muslims are now forced to pay for burial land. It was sadly noted
that a Muslim Cemetery had been taken over by the Kenya Breweries which has built a
beer plant on it.

The Committee was told that many settlement areas that are predominantly inhabited
by Muslims have no Title Deeds. These include Manyatia - Arab, Mukendwa, Kibos and
Kaloleni.

On the Education sector. the Committee heard that although Islamic Religious Education
(IRE) is an examinable subject the Government has not provided Teachers for it. Muslim
students are compelled to study Christian Religious Education (CRE) and attend church.
In addition, female students are not allowed to wear hijab (veil); examples of Schools
given were Kisumu Girls High School, St. Teresa Girls, Ahero Girls and a host of other public
Schools. It was noted that Kisumu Girls High School, which was the top School in national
examinations does not have a full-time IRE Teacher and parents are forced to pay a
private IRE Teacher.

With regard to the issuance of national Identity Cards, the public informed that Muslims
are asked fo produce baptismal cards for registration.  Since baptismal cards are
not applicable in Islam, Muslims are forced fo improvise a "baptismal” card so as to
complete the application process. A practice they found tantamount to harassment.

In highlighting the problems Muslims face when applying for the hajj Passports, one
presenter said that even though the Government had created the special Hajj desk, it
appeared a strategic move in view of the fact that elections were due. The presenter
recommended that the Government should issue Passports to Muslims without any
conditions such as the time limit of one year validity.

There were suggestions made to the Committee on the expansion of the Kadhi's Court
50 as to create a three-tier court - Lower Court, High Court and Court of Appeal. In
addition, the Cemmittee was told that it will be necessary to have another office which
will work in consultation with the Attorney General's office on the concerns of the Muslim
community.

The Committee was also told of slaughter houses which are run by municipalities but have
practices that are harmful to those who profess the Muslim faith. The Commitiee was
informed that in this regard. Muslims have started their own initiative of certification of
products ond the presenter on this matter proposed that the Government should assist in
strengthening this initiative, It was noted that most establishments do not prepare food in
accordance with Islamic rites.

The marginalization and under-development of North Eastern Province was also raised,
particularly the poor road network and the insecurity problem.

The Committee heard that during the month of Ramadhan the Police harass Muslims
especially when they attend evening prayers.

The speakers lamented that religious materials donated by foreign countries and
foodstuff are usually detained for payment of taxes by the Kenya Revenue Authority.
Most of the food stuff goes to waste. It was proposed that the Government should waive
any tax.

APPENDICES



RIth

APPERDICES

It was peinted out to the Comimittee that female applicants tor Identity Cards or anving
icenses are not allcwed lo wear the vell (hyab) and are vsually asked to remove them so
that they can be dentfied properly” when taxing the photograph  The presenter aiso
complaned that apphcants in Kisumu who are born and raised in Kisumu are sometimes
referred to process their Identity Cards in Busia  Many youlhs in Kisumu do not have
Identty Cards becouse they aie unnecessanly harassed by registration officers

The Comnuttee also neard that job opportunihies for Mushm are scarce unless someocne
has a "god-father” 1o assist them

It was reported Ihat religious Teachers from toreign countnies are given harsh condihons
in applying for Work Permits Consequently most of them end up going to neighbournng
countries e g Uganda and Tanzania

The Commillee was told that there was undue detay in the regisiration of Islarmic
orgonizations One presenter gave an example of o pending applicatien since 2005 fora
sociely for Imams and Teachers in Kisuniu

A presenter from Ksistated that there was ne Mustimrepresentationin Distnct Development
Commuittees (as a mnonty group]  Therefore, the views of Mushms are never heard
particulerly m matters of fown planning ond development Representation of Musims at
all levels was proposed

The same presenter told the Committee that there were no klamic Schools in Kisk and
the Getembe Primary School which was built by the Nubian commundy in 19460 has been
taken over by the Government, without consullahion with the community

The Nubsan community in kisu lacks Tille Deeas for the land they were allocated by
the colomal Government and as a resull the community cannof develop permanent
structures on the land

The entire Kisn Disthct has a two [2) aore cemetery which nes no Title Deed despite aletter
of allotment having been ssued In 1998 The same applies 16 a Mosque bullt in 1945 and
now requires expansion but cannot proceed due 1o lack of proof of ownership

The squatier problem in Kalolen in Kisumu was raised with presenters lamenting that fo-
date there are no Tille Deeds They also complaned that Kalolent Mushim Prmary School,
which was bull by Mushm parents and managed by Kisumu Mushm Associahion has
been taken over by the Kisun.. Municipal Council and now managed by a non-mMushm
Organization

it was observed thal Governmenl policies on nursing birth delivery and other sensitive
health issues should be gender sensiive and alive to religious concerns

The Commitiee heard thal most educatenal inshitutions did not allecate worship areas for
Mushm students A presenter gave the example of Migon Teachers Training College which
has no place tor worship for Musims wheteas Chrstians have one

There were suggestions that more Kadhis be apponted in Nyanza Province [t was further
suggested that the Kadhis jursdiction be enhanced



2.6 KAKAMEGA

This was the best attended public hearing There was represeniation from all over Western
Kenyan from as far as Bungoma and Busia

Once again the publc expressed strong resentment of harassmert ana discnminatien
especially on matters parraining to secunty and terrorism  They told 1he Commitiee that
the Government should not be hasty ta enact laws that are insensitive o the nghts of
ciizens  Secunty agents were accused of arbitrary arrests and unfar treatment and
isolation of Muslims dunng inzarcerateon

There was concern roised over the high drop-out rate of Muslim students i Schools and
there was a propesal that the Government should addrass this issue

Clherissues rased at the heanng include the following -
I Prohibition ot weanneg of yab (vell in publc and private Schools

2 Studying CRE instecid of IRE for Muslm students compulsion n attendance of
church service In puklic and missionary Schools Exarrples aven include 5t Mary's
Mumias Butere School Kisembe Muslim School and Weremba Scheol

3 Theproblem inthe educotional institutions has left some parents with no allernative
but to take ther children to Ugande  The presenters were disturbed by the fact
that Chrshans are trained 1o 1eoch RE ye! there are traned Muslm Teachers

4 The taking over by Government of Musim Schools
S Dscrminghon in ssuance of Passports and national Idenhty Cards

4 Weanng of hyab [vell s not allowed when takirg protograprs for women
applcants

7 Employment and lack of opportunihes for Mushms especily you*h and women

8 Need for Government to ntroauce policies which will agdress the problem of
megualty in the society and participation in governance and decision making
processes

9 Government to faciliiate reirstatement of banned International slamic NGOs

10 The Committee was fold about the ssue of Mushm organizations being charged
rates for pubhc utilty land  An example wos given of Musims at Luboo who had
o pay rates for the plot which was allocated for a Mosaue

11 The presentersdecried the fact that media has been hightighting Mushims as“cniminals” which
in effect has vichtmized and cnminalized them unfarly in society

2 Thelack of tepresentation of the Mushims in local authouly boards was pomnted cut
o tre Commitiee legally even in the CDF which requrires 2 religrous leaders n
therrlocal Committees Mushms have no represeniction

The sauatter problem reared its ugly head n Kakameaqga as well  The Commillee waos
told of Kambr Somal Majengs and Myni settlements which have since colomal Yimes
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peen nhabited by Mushms  The Commiftee heard that the Muni settlement had 1ts name
changed to Amalemba and has been invaded by sguatters who hove displaced the
onginal Muslm inhabiants

Despite several aspules relating 1o the following mosgues namely Chavakal Jamia, Ndalu
Srrakhalu and Naitin having been resolved no htles relating thereto have been issued

It was reported that the law enforcements agencies target and harass Musiims who wear
beard and lslamic athire

There was @ call for affirmative action 1o address the development agenda amongst
Mushms It was noted that Mustim fouth are unable to access the National Youth Fund as
some of the conditions for applcaton are nol in compilance with the Iskamic proctice
The same cpples to the National Fund for Women

The Mushims of Western Province despiie formung 35% of the Muslm population in Kenyo
complaned of beng left oul In the appantments of Kadnis in preterence to the Coust
Province

There was a complant rased concerning the Prisons Department and especially the
remand institutions It was stated that most mshiiuhions lack places of worship for Mushms
and that this problem should be addressed by the Commussioner ¢f Prisons

One presenier raised the wagella Massacre which he noted with great disappointment,
ihat the Government Fas not uddressed to-dale

The Commitiee was informed by one presenter that the Masinde Muliro Ureversity has
no Mosque on site because the Musim student population s small - This was not an
ccceptable excuse for the administration to deny the “lew" students ther nght 1o worship

2.7 ELDORET

There was very good attendance of the public heanng and many people showed a ot of
enthusiasm anout the Committee ¢ manaate

The Committee was told thar nistoncally, the Mushm community was marginalized and
isolated oy colonial the Government, particularly tne North Eastern Province

The war on terronsm has had a negative impact on Muslims who are now labelled terronsts
on the tasis of their dress code

The operations of the ATPU were cnticized as keing exira waicicl and the public
s apprenensive ‘hat this Unit s toreign funded 1o serve external ultenor motive 1o the
getnment of Kenyan Musiims

The Commuitee was nformed that the Youth and Women Enterprise fund follow
precedures that are contrary 1o lslamic Law  As @ result Mushm youth and women are
unable to access the funds

On nsuance of ident'y Cardy and Passpor!s many complaned ot delays and that Hgjy
Passports shauid net be imited for Hay purposes only  On Identity Cards, there was a
complaint on the vetling process — thal apphcations are rejected even after the local
vetting 15 gpproved The prevalng conditons are discnminatory against Muslims



The banning of Blamic Philanthropic organizations/NGOs by the Government was
cited as ¢ set back to the many activilies the banned organizations were invalved in
e g educaton construction of Mosgues etc  Unwarrarted deperfatons of officials of
the Islamic NGOs have to o great exten! affected ther operatiors and ‘s Ras i turn
adversely mpacted the welfare of the iacal beneficianes

Kenyo Revenue Authorly (KRA| restnctions on internaitonal ard to Muslims raised greal
concern with presenters feeling that the Governmenl has not given clear guidelines on
tax wawver policies

The role of the meda was again termed as dwisive i society as it has been used to cause
hatred omongst and against Mustims  The pubhc was of the view that the Government
should intervene in this matter

There was {he view that the office of the Chiel Kodhi should be sirengthened and
expanded to cover areas occupied by Mushms

The challenge of the unavalability ¢f trained RE Teachers was rased and the Kapyemit
Primary School was quoted as an excmple where 900 students are faught by one tramea
Teacher At other Schools such as Laborel Secondary Scnoal Muslim studen's are lorced
I study CRE, for lack of IRE Teachers

N was reported to the Commitiee that ATPU placed Mushm students at Al Abraha
secondary School under constant survellance on the allegation that the School was
assoclated witk terronsm activilies

There was a senous complaint raised on the Xambr Semall plots which were allocated
to the Mushm community in 1930s  The owners are currenily being harassed by powerful
people who have grabbed the land The nightful owners claim that the plots were given
tothem dunng the colomalregme The Council's promise to compensate the owners has
not been honoured

Islamic precchars complaned of Polce discimination 1n the issuance of permits for
"Muhadhara” —-public propagation of Islam which 1s a vigighon of freedom of worship

There was also a complamt that projects undertaken by Muslims are frustrated by Chinshian
arganizetions which cre usually consulted by tha local authonty 1o give views on the
impact/effect of such projects on the local community

It was noted that in Schools with large Muslim stugent population the Muslm community
s not cllowed to employ ther own IRE Teachers where Government has not provided
Teachers Examples given were Uasin Gishy Primary School Uasin Gishu Secondary School
Harambee Secondary School HIScheol - Primary ond Secendary 64 Secondary School

There wes concern exprassed that the health core system does rot take into account
nterests of Muslims

The Commuittee was fold that Muskns lack access 1o bursary funds and most of them are
referred to ther mosques for assstonce

The Muslims propcsed that they be given cdeguale representglion in both the Universities
Jomt Admissions Boord and Higher Education Loans Board in order to enhance therr
access to educahion
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2.8 NAKURU

There was a complaint about lack of IRE Teachers in Nakuru A total student population
of 1 500 in 73 Schools has only one IRE Teacher In adaition out of the 73 Head Teachers,
only two are Mushms and out of the 1 300 P1 Teachets 5 are Muslims

The dress code for gits in Schools wos cited as a oig problem while the Fniday classes
prevent students from atlencing Friday prayers Some presenters lamented that Musim
Madrassas are not recognized by Govermnment

There was G comoplant nat there s discinunation in ssuance of bursanes Constituency
Developmen! Func ard Local Authonty Transfer Funds to e Muslim community

1 was claimed thal slamic internatonal universihes and higner inshifutions of learning, e g
Medina and Khartoum Universities have been denied registiation in Kenyd

it was asserted that Musims are perceived negatively in society because of ther attire
and labeled os terronsts Al workploces Musims are discriminated for weanng ‘Kanzus'and
keeping beards The presenter complaned that on arrest Musims are never booked
in the occurrence bogks at Palice Slations nor arraigned in Kenyon Courts  One such
case cied was thal of Abdul Malik who was lllegally removed from Kenya and taken 1o
Guantanamo Bay

The Commitree neard agan of discnminalion against Mushms in issuance of Identity
Cards Birth Certificate and Pussports and delays in processing of the same It was also
pomnted ou' that Musims at boraer fowns are unnecessanly screened

Musims of Somall ongin complained of the screening cards an exercise which they
viewed as discriminatory and unfar

The Commiitee was told that no Tile Deeds have been issued in setllement areas
nhabited oy Mustms e g Eldama Ravine Gilgil Mogoho etc The following are some of
the concerrs tnat were highlighted on the ssue of land

1 Landiessness and squatter problem

2 No access to clean water and dranage

3 Public utility land for Musims has been grabbed e g 3t Joseph's Cathole
Churcn in Racecourse Githurar and Shabab Mosque, Section 58 Islamia

Estale kanma Farm Njoro, Corner Tatu and Bondeniin Nakuru and Nubian
village in Eldama Ravine

On the health sector, the Committee heard that the Government has not employed
fernale Muslim miawives 1o assistin deliverng mothers im accordance with Islamic practice

The preserders also complaned thetl the dead are usually taken to mortuanes agains!
Islannc fath

The ban and deregistration by the Government of seme slamic International NGOs which
were providing aid and essenhal social services to the community was cifed as having
negatively mpacted on the local community, without an alternative means of support

The presenters complaned of lack of regulchon of media aganst negative portrayal of
Musim teachings and morats



It was reported to the Committee that there is lack of adequate representation and
recruitment of Muslims at national level, for instance in the Cabinet and other high level
Government appointments.

On access fo justice, there was the view presented that the Kadhi's Courts should be
restructured and strengthened so as to conclusively handle Muslim personal law. The
presenter pointed out that is no appellate system in the Kadhi Court,

2.9 NYERI

The attendance in Nyeri was very good. It was argued that the timing of the appointment
of the Committee was inappropriate due to the impending general elections.

The Committee was presented with @ Memorandum on the following concerns from the
Muslim Community of Murang'a: The Muslim population in Murang'a Mijiniwhich is currently
over 4.000 on more than 100 plots without Title Deeds despite having settled there over
102 years ago. Due to  the increase in their population, the land is not adequate and
they have no space for Mosques and graveyards.

The above situation obtains in Majengo where inhabitants cannot construct permanent
dwellings on their plots. They have no Title Deeds and still hold Temporary Occupation
Licences (TOLs) under the jurisdiction of Municipal Council.

Muslim sponsored Schools in Muranga had been taken over by the Government without
consultations. Cases in point are Mjini Primary School and Mumbi Muslim Girls Secondary
School which were initially funded by Muslims. These Schools are no longer under the
management of Muslims despite efforts to reclaim them.

The IRE issue was revisited here. Presenters told the Committee that Mumbi Muslim Girls
School does not teach IRE because of lack of Teachers. And the School prohibits girls
from wearing the hijab. This is the same scenario at Wambaa Primary School, formerly
Muslim Primary School. It was constructed for Muslims and management has changed to
Government,

Discrimination in issuance of national Identity Cards was cited as a maijor problem with
Muslims having to wait as they go through the vetting process. One. Mr. Suleiman Mwangi
Kimani, a Muslim related his personal experience, where his brother, John Mwangi Kimani.
a Christian, got an ID much quicker than himself because of his Christian identity,

The Muslims concerns on political representation in the local authorities are not taken inta
account. As a result resources allocated for upgrading of Mijini in Muranga have been
misappropriated.

Muslims bitterly complained about the presence of drugs and miraa stalls in their residential
areas, which have a negative impact on the youth ond security.

The presenters made a case for affirmative action for the Muslim community, a vulnerable
minority group in Kenya.

Many felt that there is urgent need to develop a proper scheme of Service for the Kadhis
in order to attract and retain qualified persons. The current rules of procedures of the
Court need to be reviewed to make them compatible with Islamic Law.
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The Committee was told that plots approved by the Municipal Council for change of
user from commercial to piaces of worship were subsequently levied with rates

The Commuttee was nformed that Mushms in central Kenya face discimination in the
allocation of plols because of the general public percepfion that a “Mswahil” does
not need plots the same discnminatory prachce is common in public job recruitments
This prefiling of Mushms has been detnmental to the deveicpment of the community

The Committee was told thatl Nyen has more than five Mosques bult on purchased land
However part of the land of one of the Mosques has been regularly allocated to a
Medical Traming institute

The presenters were of the opinion that the Government should 1axe responsibility tor
undertaking ciwvic educshon on land matters especially i the sefllement areas ke
mMajengo where legitmate owners have been displaced

The presenters stated Ihat public health insttuhens should be senutive 1o the religious
belefs and prachices of all the pahents

N was reported o the Commiltee that the mMushm recruits al the Kiganio Polce Training
College have difficulties accessng the Mosgue adjacent to the college for ther daly prayers

2.10 1SIOLO

The attendance in Isiolo was good, although most lamented that the tming of the
Commiitee did not reflect goed will on the part of Ihe Gavernmenl! and that it was seen
as a public relations exercise due o the imminent general elections

Presenters argued thal the problems of the region started dunng Ine colonal imes when
the divide and rule principle was apphed  This is further compounded by lack of secunty,
infrastruciure puihe utiihes and social amenihes In Northern Kenya

The secunty of the region 15 especially ol great concern The many road barers and
Police checks have coused frustrahons and exposure of the public to coerruphon and
unnecessary harassment by law enforcement agencies

lsseance of natonal Identity Cards s of greal concern There appears to be a ditterent
system for pecple of Northern Kenya whicn has emanated from the Somal screening
exercise of 1¥8Y

International lslamic Organizations based in the region cannot euslly secure Work Permits
for ther sialt due to cumbetsome processes and procedures The same apples fo
applicabons for registration as Kenyan cifizens by non — Kenyan Mushms

The Committee was 1old of the operatens of the Anti-Terronst Police Unit which seems to
target cnly Musims and operates outside the law The Unit was accused of harassing and
conducting secrches at odd hours of the night at residential premises Further, the Unit has
been blamed for removals ot Kenyan Mushms to foreign countnes

Presenters argued that surveliance on Istamic organizations countrywide has inshlled fear
n ihcse managing inem which has resulted in some relocating 1o neighbounng countries
or opiing to close down to the disadyantage of local beneficianes



Some people were concerned that if a law on anti-terrorism is enacted. it will cause more
fear and anxiety amongst Musiims should the prevailing trend be maintained.

Again here the Kadhi's Court was revisited and it was proposed that the Court should be
reviewed 5o as fo expand it and increase the number of Kadhis.

On education, it was noted that the available IRE and Arabic Teachers are unqualified and not of
Islamic faith.

It was argued that there is need for affirmative action for the people of Northern Kenya
by the Ministry of Education in awarding Government scholarships.

The presenters were concerned that the agricultural development of the productive
areas of Northern Kenya has been neglected yet they could improve the living standards
of people.

The discrimination of Muslim students in Christian sponsored Schools was decried and the
following Schools were cited as examples:

1. The Sacred Heart (Catholic) Secondary School and St. Mary's Girls Secondary
Schoolin Merti where Muslim students are forced to go to Church.

2. Atthe Sacred Heart Secondary School, one of the requirements on admission
is for a student to buy a Bible and Muslim students are forced to attend Church
service on Sundays.

3. At the §t. Mary's School, Muslim students are not cliowed to worship in
accordance with their faith,

4. In fact at the time of the hearing, ten students at the Sacred Heart School
had been expelled for practicing their religion. Other affected Scheols are
Mwangaza Primary School and Machi Girls Secondary School.

The presenters complained about the de-registration of Al Haramein, an International
Islomic NGO which had operated in Isiolo for over seven years and provided assistance to
orphans and other needy persons. Since its de-registration in 1998, its beneficiaries have
been neglected.

some presenters appreciated the vetting system for application of IDs as a good initiative
but suggested that it should be reviewed regularly to check malpractices. However, they
singled out the discriminatory practice which requires students from the region to travel to
their home for application of Identity Cards.

The Committee heard thot the history of the Northern Frontier Districts contributed to
the marginalization and impoverishment of the region. The past massacres of Wagalla
Baogallo and Malka Mari in the region have to-date not been addressed and have further
aggravated the situation.

The disparities in prices for livestock products have discouraged many livestock farmers
from developing their trade, The presenters were of the view that the Government should
develop policies for the livestock industry and market for livestock products.

The Committee heard from Muslims from Meru on the following issues:-

1. Lack of Title Deeds for Muslim settlements
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Lack of Muslm representation at the local leved

Low egqucahon standards

High levels of poverty amoeng the Muslims

Lack of IRE Teachers in Schools

Allecation of land to landless Musims

High unemployment levels among the Mushm youth

Muslims should be considered for aliocahon of stalls in local markels



CHAPTER THREE

3.0 THE APPLICATION OF THE LAW AND THE IMPACT
OF SECURITY OPERATIONS ON THE MUSLIM
COMMUNITY

3.1 Introduction

Durng the colomial admimistration the Governor was empowered by the exishng laws
te deciare a state of emergency in the country or any port thereof  Duning the same
perod the Governor was vested with absolute discretionary powers to determine the law
applicable 1o the North Eastern Provinze and other adjomning Districts (Lamu Tana Piver
Marsabd Isiolo and Meyale) Such laws were The Special Diticts Ordingrnize ang Special
Districts Adminisiration Ordinance The objeclive of these special laws was 1o regulate
movement into and out of these areas and the zones were referred o as prohibited
zones Thisin effect clienoted morginclized ond solaled the people of the area from the
rest of the country  This colomial prlicy created discontent among the population of the
affected areas

Al independence there was agitghon from the area to secede from Kenya and jon
Somala given the history of solation  'n 1962, the Brtish Governmert appointed a
Commission wnich found that five of the sx Northern Fiorlier Disincts (NFDs) favored
secession and union with the Republic of Somalio However this issue was left unresolved
for the Independent Kenya

The cppressive lows which hitherto were vesled in the Governor in the colomigl
adminstralion were lterally transferred to the President of 'ndependent Kenya in the
promulganon of Northern Eastern Provirce Contiguous District Regulatiens of 19646 These
regulotions remained in force hill they were repecled in November 1991 Dunng this peniod
the fundemental nghts and freedoms guaranteed by the Kenyan Constitution weare
virtually suspended In the Province

3.2 The Effects of the 1946 Regulations on Security

These regulatens crealed new sets of cnmes cther than those In the Penal Code and laid
down punishments for these cnimes These Regulations were able to achieve the following
in the North Egstern Province (NEPI and tre adjoming Distrcls  Firstly  they created o
new set of cnmes  Secondly. they laid down punisnment for thesa crimes Thirdly they
empowered certain officials with extra judicial powers  Fourlhly they singled out a
commurity in Kenya i which to exclusively apply these Regulahons

The region was divided Infe two namely 'Prescribed area and the "Prohibited Zone To
e farmer being the whole of NEP liolo Marsabit Tana River ong Larmy Dstncts and the
lotter being nearly all the arcas that run parallel 1o the international boundary dividing
Kenva and Somala With regard to areas that came under the Prescrbed Area the
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law was concerned with firearms I prescrnbed punshment for being in possession of
firearms, for example 1 was ceonsidered a grave offence for one to possess a firearm
without any lawful authorty Such an oftence carmed a death sentence' once there
was a reasoncble deubt that such frearm had been or was intended for use against the
preservahon of publhc secunty -

The law stated further thatif en individualis found guilly ot haroonng a persen withintentions
aganst tne preservalion of the publc securty, such indiwvidual wili be imprnscned for life
* As lor the Prohibiled Zone the law was more concerned with entry into this area Only
members of the secuniy forces or those ir ther company were allowed entry Anyone
else outside this category |f found in the area became subject to mpnsonment for life !
The law gove extraordinary powers 1o members of the secunty forces and adminisirative
officers 1 enfer and search any premises withoul warrant and detan any person stock
conveyance, vehicie lound entenng or leaving the area

within the Prohibiled lone the law gave powers to secunty and administrahve officers to
arrest, without warrant, anyone suspected of asscciabng with scmeone whose presence
n the area s considered prejudicial to the preservation of pubhc secunty * Furthermore
any member of the securty forces provided he of she was not below the rank of Corporal,
was empowered o destroy any bulding or structure in the inferest of public secunty within
the Prohubided Zone Within the prescnbed area members of the secunty forces were
given similar powers

These draconan laws breached every tenet of fundarnental human nghts the Bill of
Rights under the Kenyan Constitution and International Human Rights and Humanitanian
Law Moreover these laws were gpplied discniminatorly only to a certain community in
‘he coundry  from the public heanngs the Committee concluded that the Anti-Terronsm
Polce Uit in carrying out s cperahions seems to borrow heavily from the repealed laws

To date the secunty forces stll cperate in the area as if the repealed regulations are still
inforce During the heanngs the issue of the Garnssa bndge barner was singled out as an
obstacle to the freedom of movement in and oul of the Province The Commitiee found
it disturbing and retrogressive that at the bamer point Kenyan Mushms were required 1o
underge a humiiating and degrading inspechion by disembarking and embarking in a
single file whilst displaying conspicuously therr Identity Cards

This situation was cenfirmed to the Commitiee by the North Eastern Provision Admunistration
who indicated that the barmer check was a necessary secunty meaqsure aimed at curbing
tne prolferation of small arms ond ight wecpens into the "other parts” of the country
The Committee found thus explanaton to be absurd and insensiive to the secunty and
human nghts of ine people Northern Eastern Frovince it in effect means that the secunty
agents are only concerned with the entry cf the arms beyond the bndge ye! ther pnme
respensibiity should be more at the Kenya - Somal border and within the province
This scenane and attitude s replicated at the numeious secunty narmer check pomnts
throughout Nortnern kenya
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The same level of harassment same secunty checks at Police barrniers into and oul of the
Province same lack of regaord for the imhabitants and the same excessive dscretionary
powers of the secunty forces contirde to be exercised with mpunity The Committee
was informed that nothing has changad since the repeal of the regulation save minor
cosmehc changes such as change in the Police uniform fram combal gear to regular
blue” uniform

3.3 Impact of the War against Terrorism

In the fight aganst tetronsm the country has witnessed o perssten delberate ard
unwarranted erosion of fundamental human nghts of the Musim Community that are
guaranteed by the Kenyan Ceonshitution and Internalional human aghts instruments The
Kenyan Anh-Terror Police Unit [ATPU) has come under inlersa cnitic.smn its operahons ard
collaborations with foreign agents nsubjeching the Mushirs ¢ arbrrary arrests detention
torture and rendihons without regard to due process of the law

Drawing on inferviews with alleged terror suspects and human nghts arganizabens this
report shows <reaible evidence of gbuse and misireatment of suspecis The suspects
have been subjected to custodial interrogation without access to lawyers and family
members prolonged arbitrary cenfinement including detenlion withcut charge, not to
mention deplorable conditions - including solitary confinemeant - as well as physical and
menial abuse

The effect of the foregoing has been {o negalively profile the Musiims based on ther attire
and religious prachce This reflects the general perception that ATPU has a ' policy” of
presuring members of the Mushiny Communily guilty contrary 1o tha Constitution

The ATPU unit has oflen withheld the suspect's names from public domain and held them
Incommunicado in the name of preserving national secunty The vel of secrecy the Police
hos wrapped around terrorist suspects cases reflects o siunming disregard for democratic
prnciples of public ransparency and cccountabiily and erodes the pubhc confidence
in the secunty organs

3.4 Renditions, Arbitrary Arrests and Detention

One of the most serous complaints recewved by the Comnittee against the Governmeni
15 the rendition of Kenvan andg foreign Mushms suspec'ed in the invoivement of terronsms
actviies to foreign unsarchons Renantion is the act of tramster ng tencr suspecis to
detenticn camps sulside ther countnes for interroqaton Amnesty International uses
the term rendition” to refer to a vanely of practices by the United States authonhes
Involving transters of individuals frem one country 1o anather withcut any farm of judicial
or administrative process such as extradibon This prachce usually cormed out in secret
includes transfernng "war on terror detainees into the custody of other states, assuming
custody of indwducls from foreign cuthonties and abduching suspects an foreign soll

The Committee was nformed oy the Department of immigration that it nad processed 96
deportation: orders of persens who had fled from ine Somah confict of January - February
2007 on the recommendation of the Polce Furlther the Department nformed ihe
Committee that twas not directly mvolved in the arrest of the individuals The Department
further confirmed that the sole reason far these deportations was the absence of any

APPEND(TS

319



320

APPENDICES

documentary evidence trom the 96 ndividuals proving Kenyan citizenship at the time of
the removal The Department of Immugrahon alleged that the said individuals had faled
to co-operate with the crresting agency Therefore according o the Department no
Kenyan was deported

The Committee however received credible evidence of the renditicn of at least 19
Kenyans 1o Ethiopa Somala and Guanicnamo Bay Cuba Fight manifests avalled 1¢
the Commitlee show that in January and February 2007 chartered pianes left Narobi
with about 80 people on boaird suspecied of inks with Al-Qaeda to Somalas caopital
Mogadishu and the town of Baidoa  The fights left at night, and the manifests appear to
nave delberately omitted important details

The terror suspects were allegedly interrcgated by foreign secunty agents while in Kenyan
custody The Committee recewed reports from the Musim Human Rights Forum [MHRF],
that the foreign agents had direct access 1o the priscners

The report ciles the case of one detainee, Amir Mohamed, who was taken out of fus
cell at the Kileleshwa Police Station by Amencan agents in a US registered motor vehicle
and tcken to a local hotel for interrogation MHRF witnessed him being brought back to
Kileleshwa from one nterrogaton session on February 5 2007, in a US Embassy venicle
regisirahion number (9 CD 389K The detanee confirmed to the MHRF that he was
nerrogated by FBl agents and questioned about links to A-Queda traming military
camps In Mogadishu Another detainee Mohammad Ezzouek told MHRF that he has been
interrogaled by Bnhish inteligence agents at the Kileleshwa Police Stahon between the 3
and 5 cf February 2007

MHRT also reported that dunng a fact finding mission 1o Kiunga, Lamu District, the residents
of the arec reported seeing foreign secunty personnel fogether with kenyan secunty
forces in the hunt tor people fleeng from Somala fighting seeking refuge 0 Kenya

A Kenyan cilizen Abdulmalk Mohamed. suspected of being involved in the bembing
of Paradise Hotel in mombasa was arresied in Kenya and rendered to foreign agents
in Guantanamo Bay Cuba after being neld in Mombasa and Nairob:in Police custody
for one month The MHRF report guotes a statement released by the US Department of
Detense on March 26" 2004, ndiccting that Abdulmalk had admitted his involvement
in terronst attacks n Mombasa in 2002 and the US Embassy bombings in 1998

According 1o the MHRF the renditions were conducted in an mhumane manner, with
caphves bindfclded, fee! shackled and handcuffed to ther back  One suspect who
appeared before the Committee Fatma Ahmed Chande a Tanzarva nahonal marned to
a kenyan narnatad her ordeal as she ond ner husoand Salm Awadh Salm were fieeing
from Somala She stated as follows

"It was so chilly and drzzling wWe were bundied into pick-ups and drniven to the runway
| saw very many pecple nclooing women kneelng  The lady called Tuwer Kamilya was
sithng down crying The men were bindfolded and nad therr hands handcufted behind
ther backs and ther teet were chained | was led 1o the group of women and ordered
to kneel there too An armed man came to me and pulled down my vell to cover my
face Some of the detainees were crying loudly The men had biack hoods covenng thew
neaas We stayed kneelng there for guite sometme tll our knees ached We were taken



up to the plane, still bindfolded | could hawever see *Frough my vel as 't was of a hght
matenal |t was very scary cold and wat"

Fatme's sialement confirms the report by MHRF that her husband, Salm Awadh Salm a
Kenyan was removed from Kenya fo Ethiopia where he 15 still being held

The Commiltee received reports that on 31! March 2007 heavily armed Policemen
cordoned off a whole residental area at Kongowea Mombasa, and harassed everyone
in sight as they sought terror suspects After the ordeal the ATPU arrested two people and
later released them wilhout any charges

Still on the heavy handednass of the binit the Commitlea recened further reports that on
the might of 24 and 25" Apnl 2007 hecvily armed hnoded ATPU personnel carned out
a similer raid 10 the Guraya area of Mombasa Agan they cordoned off the area and
blocked off the adjocent Jomo Kenyatta Highway and proceeded to breok doors to all
the hames and paraded all residents including children and the eldetly i the rain at 3am
Itwas alleged that the Police ransacked ther hames and *ook away valugbles and cash
creested 11 residents out of whom 10 were later released without any charges while
one wos deported to the Comoros  These raids camerd by ATPL have peen a common
occurrence among the Mudims

The Commiltee also heard from Noor Shekh Hassen @ kenyan cilizen who was logether
with five others ariested in Libor a town on the Kenya-Somal border on 67 January, 2007
and later fransferred to Langata Folice Station in Narobi where he was held in solitary
confinement for 25 doys  He was denied access to a lawyer and family members and
could not make any phona call He informed the Committee he was physically and
mentally tortured and guestioned about links o the terrorst organizations

This case of Noor Shetkh Hassan seems 1o reveal a gnm picture of the treatment of those
while in Police custody

As ot today none of the arrests have yielded any prosecution tor crmes connected with
terronsm  Some of those arrested were later released wthrout any charges whereaos o*hers
were prosecuted for minor immigrahon offences a~d deported

The rendition of the ferror suspects s llegaluncer the kenvan Constitunon and InternatorAl
Lavs because it disregards cll judicial and acministiative processes

rost Kenyan vichims of rendition were arrested and itegally oetaoned while others were
abducted ard denied legal represeniction [t also viclates a number of other human
nahts sateguards ferinstance vichims of rendition have no cpparturnity 1o cnollenge ther
detention or the arbitrary decision to fransfer them 1o anolher country

The: Kenyan secunty agents have conlinued to defend themselves with regards to the
rencifion by stating that those rendered to foreigr countnes are nof Kenyans International
humaon nghts law, however does not permit countres to discnmingte between ciizens
nnd non-citizens with regards to far Inal and due process * The fact that o person s not
a Kenyan Ciizen should not be used as an excuse to undermine ther nternationally
recognized nghts The Commitiee established thatl at least 19 of those rendered by the
secunty agents 1o foreign countrnes are ndeed Kenyans as shown n table 2 below -

A CCPIEart 1 Al persevs shall e equal Butore the conrts ind trilban s o
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Table 2: List of Persons Removed From Kenya

NO NAME PLACE DATE
| Aden Sheikh Ethiopia 200107
Abdullah
2 | Saidi Shifa Ethiopia 2001 07
3 | Salam Ngama Ethiopia 20 01 07
4 | Bashr Hussein Chirag Mohammed Sader Ethiopia 270107
5 | Sad Hamisi Mohamed Ethiopia 27 01 07
& | Swoleh Al Tunza Efthiopia 270107
7 Hassan Shabarm Mwazume Ethiopia 270107
8 | Hussern Al Said Eithiopic 2001 07
g | Tsuma Solomon Adar, Avila Etrwopia 27 01 07
10§ Abdi Muhammed Abdillah Ethwopia 270107
11| Sanm Awadh Salm Ethiopia 270107
12 | Abdullashid Mohamed Ethiopia 27 Q1 G7
13 | Kasim Musa Mwarys Ethiopia 100207
(brother to 14 below)
14 [ Al Musa Mwarus Etniopia 1002 07
15 | Abdallah Hahfan Tondwe Ethicpia 160207
16 | Nasru Tuko Ethiopia -
17 | Mohammed Said Mohamed Ethiopia -
18 | Mohamed Apdulmalik Guantanamo -
Bay Cuba
19 | Seqoaw Dun Wahab Ethiopic -

Kenya is party 1o 'he Inteinat onal Covenan: on Civil and Politcal Kights) (ICCPR}, which
uncer Article 2(1) proviges tha'

‘Each State Party to the present Covenant undertakes 1o respect and ensure to all
individuals withun its terntory and subject toats jurnsdichon that ther nghts are recognized in
ihe present Covenant, without distinchion of any kind such asrace colour sex language,
religion, poliical or other opimion natonal or social ongin property, birth or other status

Under international law a state s deemed to have isdichen over all individuals withun
s termtory under arhicle 2{1) of the Covenant Theretcre the measure faken by foreign
agents on Kenyan soil does constitute a viclalion by Kenya of ifs obligation under the
Covenant

Given Kenya s expenence with the past terronsts attocks and the contemporary global
threat of terrornsm it is not surpnsing that the Kenya Government desires retobution against
those suspecied to nave links with terronst organizations



However, as o Committee we believe the Government should not blur the line between
liberty, the protection of human rights and security. The renditions are wrong, unjust, illegal
ond would most likely be counter-productive on the war against terrorism.

3.5 Disregard of Habeas Corpus Orders

The writ of habeas corpus, as provided in the Kenyan Laws, is @ judicial remedy designed
to protect personal freedom or physical integrity against arbitrary detentions. It is a
judicial decree ordering the appropriate authorities to bring before a Judge. a detainee
so that the lawfulness of the detention may be determined. In addition, Article 9(4)
of the ICCPR states * Anyone who is deprived his liberty by arrest or detention shall be
entitled to take proceeding before a Court, in order that the court may decide without
delay on the lawfulness of his detention and order his release if the detention is unlawful.”
Habeas corpus performs a vital role in ensuring that a person’s life and physical integrity
are respected. in preventing his disappearance or keeping his whereabouts secret and
in protecting him against torture or other cruel, inhumane. or degrading punishment or
treatment.

Muslim Human Rights Forum (MHRF) reported to the Committee that it had filed 34 habeas
corpus applications at the High Court in Nairobi, while six other applications were filed in
Mombasa. Despite the High Court having granted the orders in all the cases, the State
defied the orders. and only released two, while rest were rendered to foreign jurisdictions

3.6 Violation of the Vienna Convention on Consular
Relations

The Committee heard that most of the non-Kenyan Muslims terror suspects arrested by
the ATPU were denied access to consular officials of their Embassies here in Kenya. This is
in violation of the Vienna Convention on Consular Relations, which Kenya is party to ond
bound to inform any foreign national detained in Kenya without delay to seek consular
assistance. Moreover, the Kenya Government's ability to protect its citizens abroad can
be enhanced or jeopardized by its record of compliance with the Vienna Convention.

3.7 Anti-Terrorism Legislation

Unlike many other States, Kenya has not yet enacted o specific anti-terrarism legislation,
even though then Foreign Minister introduced the failed controversial Suppression
of Terrorism Bill to Parliament in June 2003. Despite the absence of specific legislation,
the Anti-Terrorism Police Unit (ATPU) was established as a division of the Kenya Police in
February 2003. While the precise role of the ATPU is not clearly defined - due to the lack
of definition of the term "anti-terrorism” - it appears to carry out specific investigations and
arrests related to terrorism, conduct specialist operations (sometimes joining up with other
units of the force to do so) and plays a major role in the interrogation of terror suspects.

The Bill came under strong criticism for its potential to viclate Constitutional and human
rights as well as the potential to be used to silence political opinion, discrimination against
marginalized groups and curtailing freedom of expression. Among the main public

!

APPENDICES



APPENDIFES

concerns were that the proposed definition of terronsm was extremely wide and thus,
could allow Police 1o carry oul arbitrary arrests and investigations under the guise of
acting under the new law

Additonally arange of minor cniminal oftences would be ciassiied as terronst acts The
Bill also reversed the presumption of innocence tor example requinng anyone suspected
of harbenng a terrorst 10 prove they are not thus snithng the burden of proof  Agan
this would have allowed Folice wide discretion to arbitranly arrest anyone, needing httle
evidence 1o prove suspicion Also proposed were provisions that allow officers above the
rank of Inspecior to hold suspecls ncommunicado for up to 36 hours

This contravened the constiution which protects fundamental human nghts including
ihe nghl to appear before a court within 24 hours and the nght to legal representahon
Despite the controversal provisians of the Suppression of Terronsm Bill not being in force
human nghts activists in Kenya claem that the APTU often acts as if f were empowered by
smilar iow aching under rules of its own that ullows for disregard ot fundamental human
nghts

Since the establshment of the ATPU In 2003, there have been many complaints with
respect to its use of unwniten powers to discnminate and target Muslims with harassment
arrests and detentions
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CHAPTER FOUR

4.0 THEMATIC ISSUES, FINDINGS AND ANALYSIS

4.1 Education

4.1.1 Background

Fermal education in Kenyo began with the coming of Chrshan mssionaries, who
establshed missions from the coost to the hinterland However in the predominantly
Mushm areas of the country parhcularly the coast and northern Kenya formal education
was infroduced much later  This 15 necause the colomal Government delegated the
provision of educchon to the missionarnes  The Muslm cemmurity did not take ther
children to Schoaol far fear of being converted to Chrshianity since Islam had by this ime
fakenroot in these areas As G resull, the Mushim community lagged behind in education
hence the dispanty in educaton slandards

4.1.2 Findings on Education

In the course of ifs work, the Commission recerved a number of Education related ssues
and complainls Some of these were raised In public hearngs wnile others were presented
to the Commiitee in the form of memeoranda

The Cormmission heard that there was poor implementation of lslamic Religious Education
(IRE) in the Scheol syllabr Many prasenters ndicated thal while the Ministry of Education
had an approved pelicy of the teaching of IRE and Chaston Relgious EGucation (CRE]
as examinaoble subjects at both primary and seconanry levels o had fulea to tron and
post on adequete number of IRE Teacrers  This amssion has resulted m AMusim students
veng forced to study CRE  The shortage of IRE Teachers in Ihe Schools was confirmed by
Ministry of Education offinialy

Another issue prasented to the Commission relates ic the freedom of worship In Schoals
and inshiulicns of igher learning Many presenters slaled that Mushm stuclents were dened
the nght to hald prayers in some Schools while others were denied an appropnate room for
prayer while others were punshed for exercising ther freedem  In ather Schoals sushms
students ware farced to attend Chnshar pravers services

When these issues were raised at the meeblng with the Mirisiry of Education officials they
informed the Commission that a Ministencl crcular had already been ssued to il School
administrations, stopping the prachce An example was cited by the officials where @
Schoolin Naivasha had been instructed by the Ministry 1o assign a speaific room for prayers
The officials also Indicatec thal an addihional crrcular would be ssued 1o give directions
on all aspects relates to protecting the nghtffreedom of worship for all students including
Muslim students
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The Commission receved g sencus complaint from the Mushm community ¢n ihe
kenyatta dniversity administrabion s intention 1o demchsh a Mesgue under construchon
The Committee visled tine University and mspected the site in the company of the Chiel
Kadh of the Republic ol Kenya and the atfected parties After consultations with the
parties and on advice of the Chiel Kadhi the Commission airecled the University (o aliow
the completion of the construction of the Mosque without further delay

A related issue where Muslim students were not aliowed to wear slamuc attire 1in particular
the hyab for girls was reised in many of the public heanngs

The officials of the Miristry of Educationinformed the Comimission that Mushm students have
a nght to wear ther lslamic athre in 5chools in ine with the Minustry's policy on the freedom
of worship  They undertook to address any incidences inconsistent with the policy

The 1ssue cf diversion Moroccan Government scholarships intended to benefil Musim
students was reported to the Commussion by ¢ Mushm NGO There were complaints about
other Government scholarshups and allocahon of bursanes to Muslm students These
matters were taken up with the Ministry officials by the Coemmussion

The Commussion was informed that educahonal nstituhions onginally bullt and managed
by Muslims have giadudally been taken over by the Ministry of Education and other FBOs
without due consultations with the affectied partes The examples were cited of Mjini
Primary and Mumbi Girls Secondary Schools in Murang'a, Kisu DEB School Katolen Fimary
School Kisumu Nyen DEB School just to mention a fev:

Addihonally the Commil'ee wasinformed that Muslm organizations had been deliberately
and systematically locked out of sponserng educatioral nstitutions

The Commission was also mformed at the pubhc heanngs that both Coast and North
Eastern Provinces unlike most provinces do not have adequate educational faciliies and
national Schools This has negatively affected the quaity and standards of educaton in
areas Inhabited by Mushms

At the public heanngs the Commussion recewed complants of unustfied delays and
denials oy the Government 1o conter unuversity status on Mombasa lslamic University and
the Thika islamic College  The Comnmussion alse heard that North Eastern Province does
not have a university

A presentaticn was made to the Commission on the need for affrmative action for
admussion 1o institutions of higher learning for students from marginalized Mushm areas

4.2 Citizenship and Registration of Persons

4.2.1 Introduction: Citizenship in Kenya

Citzenship in Kenva 5 conferred in accordance with the provisions of the conshitution
and ciherrelevan® stalutes The Kenyan constitution providas for acquisition of cilizenship
through the {ollowing ways -

| By Birth

2 By Descent



3 By Registration
4 By Naturalzation

Reqistration of persons m Kenya dates back to 1915 when the colomal Government
enacted the Native Regs'raton Oranarce whose objective then was 1o supervise ana
control the recruitment of male Afncans into colonmal labour Currently under Cap 107 of
the laws of Kenya it s mandatory for every Kenyan attaining the age of 18 vears to register
and be issued with a National Identity Card {ID)

Falure to register within 90 rays arrer ahiaming tne age of 18 ,ears conshivtes a cnmiral
offence under the Act

4.2.2 Relevance of Identity Cards in Kenya

The Identty Card has a crucial hnk to cihzenship and nalionabty in Kenva and s at the
core of determining the extent to which an inamidual enjoys his/her flundamental nghts
and freedoms within our borders

Whie the human nghis framework goarantees persons the ngrt to o natonalty the
language of Kenya s domestic low suggests that for one lo enjoy the nghts and freedoms
of ctizenship he or she must register ang be ssued with g national identily Card Since
an ldently Card has attained such ar impartant role 1t should be issued as mattar of nght
for all Kenyans Consequenlly lock of or denal of an ID mples denal of the nants and
freedoms accorded to citizens as aetaled below

4.2.3 Violation of the right to citizenship

Olten times an ldentity Carc has been used to prove citzenship in Kenya The lack of an
Identity Card to elgible persons resulls in mited enjoyment of nghls of cilizens

] Discrimination In participahing in political processes In Kenya one necds a national
Identty Card in order to register as a voter and 1o exercice ke nght ‘o vote

2 Impedes the freedom of movement In certain crrcumstiances persons wilhout
Identity Cards are not allowed 1o move freely within therr country Some eapenence
Police horossment when they fal to produce on ldentty Card while traveling The
freedom of movement s curtaled also because one requires a national 1D In order to
obtain o Passport and other necessary travel documents

3 Denial of the right to own property In ather crcumstances o person has to produce
an ldentty Card in order transéer or curchase property Further n order 1o engage In
normal pusiress ransaction e g nopening o barm account ane regures an ldentity
Card

4 Denial of the right to access basic social services Lack of an Identty Card may
mean nabik'v 1o access admision ‘o colleges ard univarshies acgure o drvirg
lcense access banking services enter Governmenl buldings and oblain services
from Government offices efc In situahons of emerqency relef workers mainly in and
areas rely on ldentity Cards as a form of identfication

APPERDICES
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5  Denual of the nght 1o seek and obtain employment Many employers often demand
an D card wathout which it s extremely difficult 1o access employment opportunities

4  Vwlation of the right to marry and tound a family Under exshng statutory laws
regulunng marnuges one must supmit proof of adult age-an 1D card for purposes of
regisiiahion of the marmage unien

4.2 .4 Findings on Citizenship and Registration of Persons
Special Cases

It was brought 1o the attention of the Cemmussion that there are stateless persens of Afncan
ongin, € g the Nubions Makonde Wachangamwe, Washirazi and other ethmic groups
from East Africa whose 1ssues have not beenresolved despite there being a constitutional
provison on therr nght to apply for Kenyan citzenship

Processing of Passports and National Identity Cards

Mushm applicants are bemng dscnminated aganst when applying for
Passports and iDs by being asked to produce additional documents and/
or requirements which are not demanded from olher agplcants

P Mushim apphcarts are required to goe through vetting processes both at
the local levels and natonal levels Despite this ngerous process of vetting,
applicants are not guaranteed ssuance of the documents

3 The findings In the NEP were thot appbcants wail for long pernods after
being issued with the waiting card (Kusug) Thus situation has put themin a
vulnerable posihon with the secunty agents who frequently harass them for
lack of Identity Cards The secunty agents do not seem to recognize the
wait ng card as an identificabion document

4 Tne pubic also aecnea the mnuman and degraaing rreatment by secunty
agents dunng therr operations This was tighlighted to the Commussion in
NEP whare there are barnier checks at vanous ponts and the moest notornous
15 the Tana River Bridge barmer checkpoint on the Narobi/Ganssa Road
It was alieged that of this ponl the public traveling from the border of
Kenya/Somata and from within the Province i publhc fransport [mostly
buses) are usually asked 1o alight from the bus and hold therr IDs in single file
as they re-enfer the bus In the process the Pehice harass and manhandle
them withoul due regard {0 therr constituticnal nghts

5 Discrimination in the issuance of Passports In all the Provincial heanngs
the Commission was told of discrrmination n ihe issuance of Passports
with marny reporting of unustified denial of the document The public
complaned tnat pMushms are velted for Passports in a separate and
discrminatory manner from other Kenyans a fact which was confirmed
py the Commussion dunng its visit tc the Department of immugration Head
Office The public alse complained that dunng Ha)) festivihies, Mushms are
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Issued with Passports that are restnicted for use only in Saud Araoa and
vahd for one year

Vetting Process There was grave consern over the vet'ing process in
issuance of both the 1D ana Passport The Commission heard that the
process of vetting s not clear to members of the public and it 15 opparent
that the Minsiry does nol have clear policy guidelines on the 1ssue The
vetting for IDs 1s done af the local level

The Composition of the Vefting Commitees Il was cointed out as @
problem, especially a! the Headquarter lavel where the applicant 15 not
kncwn 10 the veting Commission and ¢ urjustficbly and unfarly dented
recstrabon For Passpor! mpnications thete was ar ssue raised as 1o why
Musims are ve'ted separaiely from other cilizens This s an adminsiralive
pracice which tne Immuaration Depariment adcmitted

Corruption  The inoidence of coruphon was highlighted as o major
mpedment to acquisition of IDs and Passports This 15 even compounded
by the exstence of brokers who operate n cahoats with public servants
to frustrate unsuspectng applicants This stuaton has given room 1o
unscrupulous dealngs in which foreigrers acquire <enyan documenis
provided they con pay “under the table’, thus denying many deserving
Kenvans ther nghts This has peenrammpant especiclly at the refugee camps
in the North Eastern province where Semal refugees are a majonty

Harassment- The public complained tha! Kenyan Mustms are harassed
when entering the country at various border entry points

Restricon of movement: The public complained thal residents of the NEP
feelisolated from the rest of the counhry and are treated ke “foreigners”
in her own country There was o specific complart thg* resdents near
refugee camps are resincied n ther movement

Bith and Death Cerificates In gencral ‘here were few complants on
birtns and deaths reaistration The camplants were that one 15 requiraed
fo produce documaents of hissher grandparents to praove he s making a
genumne applcation

Discretionary powers: The Commission found that the registration and
mmigrahion officers hove assumed wide discretionary powers which
they grossly abuse especigliy where the low does nol expressly provide
direction The officers also take adventage of apglicant’'s sanorance of
the procedure

Decentralization The Commission esicblshed that the Depariment of
Immigration s hughly centialized with anly thiee Passport ssuing affices
country-wide Narobhl Mombasa and Kisuniu

Computerization: The Commission alse found that the Depariment of
Imrmigralion operates or manual sysiems which are slow and prona to
abuse and froud
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4.3 LandlIssues

4.3.1 The History of Land Laws in Kenya

Betore the coming of foreign powers, all communities N Kenya were autonomous and had
internal governing orders depending on the ethuc-culiural structure of the vanous groups
As soon as the Brtish rulers established themselves in Kenya many of those independent
structules were dismantled and replaced with alien systems

The scrtamble for Afnca in the last quarter of the 19" century at the Berlin Conlerence
brought defined terntones in Afnca under varous European Colornial rule

The Brtsh legtmized ther arbirary colonizaton first through the declaration of

protectorate ’ and iater colony The Legslative Council was feunded in 1905 te provide
the Bntish rulers and settlers with @ platform to make laws to further legitimize therr rule
over kenya

Loss of land, and forced lobour for turopean settlers and the break out of first and second
world wars poltically sensitized Afncans t¢ forcefully dnve acway the uninvited coloralists
Under the camouflage of social and welfare asscciations African leaders planied the
seed of natonalsm and patnotism  Later the armed upnsing agamst the rulers and therr
collaborators forced the Bnlish to negotiate the independence of Kenya

This led to the Lancaster House Constivton conterence n 1960-63 where the
ndependence of Kenya was ugreed Kenyo became an independent stale in 1963 and
a republic In 1964 through the new conshitutional process The constitution incorporated
the existing land law, with minor changes The Brilish constitutional legdcy haunted and
continues to haunt Kenya

InKenya the colonial cbjective was achieved through a plethora of legislahon beginning
wilhh the 1901 East atncan Onder which defined all land in Kenya 1o be nvested in Her
Majesty the Queen of Englana

The incorporahon of land laws inlo ne naependent Kenya conshiivlion had the effect
of perpetucling the ineguities sullerea by the Kenyans under colomal rule These laws
amongst others can be dentited Qs

I Crown Land Oidinance
2 [Natwve Areqgs)Trust Land Ordinance in Council 1939

3 Natve Lands Trust Ordinance
Case low relevant 10 this 1ssue can be summarzed as tollows

In the casges of Cle Njogo ogamnst A G for the E A protectorate {1914]) which s usually
referrea o as the Maasar Case decided that the Maasar could not brng an action
agans! the Frotectorate Governrment for breach of the 1904 and 1911 so called "Maasa
Agreements”

The olher case was that of Wainaina aganst Munto Wa Indangara [1923) which stated
tha! the effect of the Government Land Act [1915) was to moke alt Afncans in kenya
Colony tenants — at- will of the Crown wilh no nght in land at all
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The other event was Kakomega Goldficlds mcident of 1933 where a porlion of Kavirondo
reserve in which gold had been found was excised by Government without land being
provided eliewhere as was required by the Native Land Trust Acl

That incident and the two earlier cases caused unease among the Kenya - Afncans

As o direct result of successive independent Kerya Govermnments hoving chosen to
continue with the Ineguitable laws *he Mushms have sufferea land related discnminathions

4.3.2 Findings From The Hearings On Land Issues

4.3.2.1 The Squatter Problem and Urban Muslim Seftlement

The Sguatter problem and the Mushm urban seftlement are direct consequences of the
colonial land polcy and law Ever since the Supreme Court declared Afncans as Tenants
at Will of the Crown following ihe premulgation of the Crown Lands Ordinance of 1915
the problem of landlessness has never really been resolved The dispossession of many
Afncans of ther lands meant thot only a massive resetilement programme could provide
a soluton to the problem of landlessness

The colonial policies cnd laws fundamentally aifected the land nghts of certan
communitigs including the tAusims The decision by successive Governments to continue
with this colomal legacy has meant ‘he mtensiicaton of these prablems aver the years

Dunng the heanngs the Committes found the effect of these lnws as manifesied n the
current situahon where Musiines who occupied land for the lost hundred yeacrs in urban
centers have riot been issued with title deeds Many of the Muslims who were allocated
land by the colorial Governmeni continue to hold Temporary Qccupation Licenses (TOLs)

The following are some of the Mushm urban settlements without litles
1 Kibera Nubian Village,

Mojengo and Kariokor in MNairoby,

Manyatta Arab and kalolen

Mukendwa and Kibos in kisurmu

Majengo in Nyen

Mpniin Muranga,

Ntakira in Meru

Hubian Vihage 'm Fisi

ol RN N N N 7S S

Karmbil Somal and Bonden 'n hakury
Kamor Somaoiin Eldoref

-

Nubian settlement in Eldama Ravine and <olbatek Distrcts efc

The Coastal Land Problem

The colorial Government introduced @ system whereby those claming ownership nghts
within the Ten Mile Coastal $tnp could get hles under the Land Tiles Crdinance This
process gave undue advantage to the few who were aware of the office of the Recorder

R



RPPENDICES

of Titles The majonty ot the local inhabitants at the Coast were ignorant of this procedure
They could therefore not lay any clam of cwnership as envisaged in the Ordincnce All
land inhabited by therm was consequently declared Crown Land Suchland became Trust
land at independence Many pecple of Arab ongin had acguired titles to vast parcels of
landg within the Ten-Mile Coastal Stnp To this day. they contnue to coliect ient from the
local nhabitants There is thuy a twin problem of absentee landlordism and landlessness
Dunng the constituhonal reform heanngs conducted by the Constituhion of Kenya Review
Commussion 1t emerged that this twin problem s a deeply felt grevance by the local

coastal pecple Many of the pecople are technically squatters on their own land

cand hitles have been ssued v people who are not crdinanly resident in the coastal area

contrary to the provisions of the constitutien regarding the privahzaton of Trust land

The prevailing situahonin the 10-mile coastal sinp s that Jland occupied by the iIndigenous
Kenyans s stil held under communal customary tenure as most of the land has not ceen
agjudicated hence there 15 potenhal for land grabbing and conficts

Durng the heanng the Commission received a complaint from a former Kadhi of Mombasa
who was forcefully dispossessed of his land and could not get any assistance from the
relevant guthonhes This scenano s a common eccurrence in the entire 10-mile coastal stnip

The Nubian Question

The Nubian Muslm community moved and settled in Kenya fiom the Sudan as part of
the Kings Afncan Rifles [KAR) dunng the First wWorld War They were moved and seftled in
the Kibera area of Navobi by *he colonial Government Atter the Second World War they
maae demanrgs for land given the tact that their counterparts were being settled in what
became known Qs the Wnite dighlands’ The Nubians have lived in Kibera since then to
the presen! time

There are Nubian generalions who know Kenya as therw only home However Government
policy has freated the Nubians as second-class citizens especially regarding their nghts
to the land they cccupy They have been denied Tille Deeds to ther land. yet other
communities who have since moved info the area have acquied titles As indicated
above, the Nubian community, who have also seltled in other regions of the country are
in similar predicament

1 The Corrmussion found that in tne Government urban development Planning
pohcy Aosques cemetenes and olher Muslm instiutions are not provided
for Tne Comnuttee was concerred that even in predominantly Musim areas
the otficial developrment plans provide for chuicnes and do net provide for
mMosques Corsequertly Muslims have no alternative but to purchase land for
ouiposes of construction cna development of ther religious inshitutions

2 The Commission receved complaints to the effect that Musim chantabie
institutions and Mosques have been paying land rent and rates, without
enoying exemplion or waive”

3  The Commission received complaints ihat the wWakf Commission has not
been managed in a transparent manner resulting 1n gross loss of revenue
to the detrment of the beneficiarnies Cnticisr was received of the manner



in which the Commissioners are appointed, and a demand was made that
the Government urgently reviews the Wakf Commissions Act (Cap 109).

4. The Committee also received complaints that the entire NEP does not have a
land registry restricting the economic development of the community.

5. The Committee found that in Lamu district. the indigenous people who settled
in the district in the 10" Century have to date not been issued with Title Deeds

whereas recent arrivals have received Title Deeds.

44 Adequate Representation and Effective Participation in
Decision Making Process

The Muslim population, according to statistics accounts for one third of the total population
in Kenya. Ideally on the basis of a fair and equitable representation. the Muslims ought to
be awarded one third of all the appointments to public offices. Despite this, there have
been complaints of discrimination and marginalization of Muslims both in political and
administrative public appointments,

The Commission engaged Muslim audiences in various towns in the eight provinces
across the country and received submissions from individuals and organizations on
issues of concern to the community. Featuring prominently in nearly all the hearings
was the crucial complaint regarding inodequate representation and lack of effective
parficipation by the community in Government institutions anc agencies. According
to documents presented to the Commission on the issue of under - representation, the
Muslim leaders have on numerous occasions raised it with relevant Government organs.

The under-representation of Muslims in Government has profoundly impacted the
community's involvernent in decision making processes. This in turn has resulted in the
community lagging behindin all spheres of development. They feeljustifiably marginalized.
From the foregoing there is urgent need for affrmative actions in public appointments and
especially at the decision making level: Cabinet. Permanent Secretaries. Court of Appeal
Judges and High Court Judges, Heads of Departments, Heads of State Corporation,
Ambassadors and other senior public appointments.

The Commission also found inadequate representation of Muslims in Government
Commissions and Committees. The Kenya Law Reform Commission was singled out as a
glaring example of a significant statutory body without any Muslim representation both
at the Commissioners' level as well as the secretariat. The following organizations were
among Government bodies cited as having inadequate Muslim representation:-

East African Legislative Assembly (EALA)

Electoral Commission of Kenya (ECK)

The Judiciary

National Constituency Development Committee
National Commission Against Drug Abuse (NACADA)
Kenya Anti- Corruption Commission (KACC)

Kenya Revenue Authority (KRA)

S I b DN

The Commission found in areas where Muslims are a minority that there was no
representation in the decision making bodies at the local level. These include, amongst
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others -

Constituency Development fund {CDF)
District Developmeni Committee [DBC)
District Education Board (DEB)

District Land Control Boara

Bursary Commuttees

School Management Committee
Schoois Boara of Governors

Local Authonties

o~ AW —

The Commssion was informed that in arews where Mushms are a minonty they are
disadvantaged in the recruiiment into the public service, especially in the disciplined forces

4.5 Under-Development and Investment

In nearly ail ine publc heanngs the Comnussion held one of the most enhcal ssues raised
was that of under-development and lack of incentive for investment in ther areqs both
by the Government and the pnvate sector 1 was noted that majonty of Mushms reside in
the and and semi and land areas which constiutes more than 80 per cent of the country §
land area

This prevailing econemic stuation can be attnbuted 1o vanous histencal factors through
policies of poltcal exclusion and marginalzaton by the colomal admimstration This s
further aggravated by the volathle secunty sttuahon which obtains to-date

Some of the salient concerns raised In s regard were -
| Insecurity

2 Poor physical infrastiucture (rcads, water, elecincity telecommunication, ar
transport)

Poor health tacilities

Poor eguzahon facit es

Inadeguate focd secunty

Lace of ncentives for prvate sector investment
Lack of Title Deeds [as collateral)

00~ - U bW

Lack of market for main produce from the area (hvestock fishery mangrove,
mangoes)

9 Prohipiive nterest- based inancial system

This has fed to o stuahorn in wrich more than 62 oercent of inhaoitants of the region ive
N alject poverty

In the midst of Ihe hign incidence of poverty llies an immense polenhal of natural resources
More than 70 percent of the national ivestock populaticn and unexploifed commercial
mineral wealih and toursm in Kenya are 1o be found in the region

Lastly on ‘his ssue an appeal was made to ‘he Commssion that the Government
urgently develops u Marshar plan fur the area 1o agdress the under-development ssue
anag encourage prvate seclur nvesiment Inaddition the Governnrent should provide a
conducive environmeant and ncentin es ol nsestment



CHAPTER FIVE

5.0 RECOMMENDATIONS AND CONCLUSION

't 5 commendable that the Government has urndartaken wde reformis i the public
sector which have embraced the concept of @ human nghts-based approach The
¢itizen has a role to play in governance and development and the citizen can now
demand censhtuhonal nghts from the Government Anwing from the public hearnngs, the
Commission deliberated on the issues raised and maokes the following recommendations

5.1

CITIZENSHIP AND REGISTARTION OF PERSONS

The Government should ensure thot our perous borders are secured and have
tight border palrels to prevent entry of llegal mrmigranis into the coun'ry

The Government srould fast-t-ack the formulation of a comprehensve policy fo
address the gueshion of citizership Immigraton and registration of persons There
15 also an urgent need for the review of all legislotion affecting the same

The Government should inihiale a process for the immediate return of all Kenyan
Muslims who were unlawlully removed to foreiqgn counines

The Department of Immigration should strctly comply with the provisions of Sec
8(2) of the Immigration Act in the deportahions of petsons and must satsty itself
beyond reasonable doubt that there 15 credible evidence that the parson being
deported 15 a non - Kenyan

The Government should urgently drect the Minstry of State for Immigration ard
Registraton of Persons 1o elminate all discrminatve measures and prachces
agams! Kenyan Musims with regard to the ssuances of Ident'y Cards Passports
and Birth Cerlificates

The Government should direcl the Mimistry of State for Immigration and
Registration of Persons to develop o secure wailing card for applicants of 1Ds
with the photegraph and other personal delalls

Discretionary powers of Immigrction and Registration of Persons officers in
issuance of Passports and Identity Cards should be curtaled

The Special Desk for the ssuance of Passports for Mushms traveling to the Hay)
should be Institutionalised and strengthened

The issuarces of Passports 1o Keryan Mushms witn res'ictions on the valichty
penod and destination should be elminated

The provision of Passport services should be decertralzed to inc ude all
Provincial Headguariers
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20

5.2
21

22

23

25

The Minsty of State for Immigraton and Registration of Persans should simplify
ther procedures and sensifize members of the public on the reguirernents for
obtaning Passports Identty Cards and birth certificales

The Government should consider granting cihzenship 10 the following stateless
tMushm communties the Nubians, Makonde Wachangamwe and Washiraz as
provided unaer section 96 of the Constttulion of Kenya

The Government snoulc orovide suflicient tunds to the Ministry of State for Immigration
and Registration of Persons 1o enable it caapt new technology. ncluding avtomation
of s services s¢ as 1o eliminate corruphion, fraud and brokerage

The Govermnment should review the ssuance of Work Permils and reterred visas for
non-Kenyan hMuslims

The Cepartment of Registration of Persons should be allocated sufficient budgetary
provision 1o facilitate a wider coverage and a conhnuous process of registration

he Government should hasten the mplementaticn of the Integrated
Population Registrainion System witnin national registration agencres

The Ministry of Sate 1o Immigrahon ana Registtation of Persons should sinctly
adhere 10 115 service charter in the issuance of national documents and put In
place an effective monitonng and evaluation mechanism

The Government should harmonize the Citizenship Act the Immigration Act and
the Registration of Persons Act

The Vetting Commuttee for the Kenyan Mushms ot the Department of Immugraton
Head Office Nyayo House should be abolished forthwith

The Government should estabhsh an independent oversight body to handle
complaints related to immigraton citzenship and regisiration of persons

SECURITY

The Government should establish on independent oversghl body to handle
complants related 1o the operations of secunty agencies

The Government should ensure that our porous borders are secured and have
light border palrols to prevent terronst and olher cominal achiviies in the country

The secunly forces should not target communities for nveshigahons or arrest on
the basis relgion ethnicity, race and ongin

Due process of low should be adhered 10 and the low should not be deemed 1o
be selectively applied dunng nveshganhons arrests, detentions and deporatons

All searches by the securnty torces should be conductea with due regard 10
numan nghity



26.

27.

28.

29.

30.

32.

33.

34.

35,

36.

The Government should immediately institute independent investigations into the
following:

The disappearance and the alleged kidnap of Farah Mohamed Abdullahi {ID No.
22644891) by the security forces as reported to Kasarani Police Station, Nairobi
(OB 87/20/8/07) on the 20/8/2007.

Complaints of alleged human rights abuse and loss of property of Said Abeid
Baswaleh (ID No. 2271116) reported at Makupa, Mombasa Police station
(OB.37.25-4-2007) against the ATPU.

The alleged unlawful arrest and detention of Noor Sheikh Hassan (ID No. 2038421 4)
by the ATPU at Liboi and Langata Police Stations.

The denial of Passport to Said Omar Abdallah (ID no. 20378763) by the security
agents at Mombasa Passport Control Office.

The Government should strengthen its efforts in the training of security forces with
respect to genderissues and provide sufficient gender desks in all public institutions.

The Government should officially rescind its decision to screen Kenyan Somalis
and abolish the Somali Screening Cards.

The Government should enhance the collaboration and participation of Muslims
in the community policing programme in fighting crime.

The Government should make it mandatory for security agencies to avail the
particulars of all persons detained or arrested on suspicion of terror activities,
to their families and lawyers, and any other person having a legitimate interest
in the information within reasonable time.

. The security agencies should permit independent human rights bodies,

counseling, pastoral, or other services te have access to all facilities in which
suspects are held.

The immediate cessation of the checking of National Identity Cards at the exit
of North Eastern Province, particularly at the Tana River barrier bridge on the
Nairobi-Garissa road.

The Government should review the operations and location of Tana River barrier
bridge Police Check Point in Garissa.

The Governmentshould, through alegislative framework, establish an autonomous
multi-disciplinary body to replace the ATPU.

The Kenya Government should ensure that the security agencies comply with
the provisions of the Vienna Convention on Consular Relations to non-Kenyan
detainees.

The Government should review the role of security agents in issuance of Passports
and IDs as well as in the registration of NGOs.
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5.3

37

38

39

40

41

42

43

44

54

45

44

47

48

49

S0

ACCESS TO AND ADMINISTRATION OF JUSTICE

The Government should restructure the office of the Chief Kadhi with the
aim of strengthening it through allocation of adequate financial and human
lesources

The Government should transfer the office of the Chief Kadhi 1o Narrobi for ease
of access to all Mushms

The Government should repeal all laws currenily referred to as Mohammedan
and replace them with {slamic Personal Laws

The Gove'nment should expand the Kadhi s Courl to create an appellate system
withinits nerarchy

The Government should establish High Courts and more subordinate courts In
Northern Kenyd

The Government should be sensitive to the concerns of the Mushm community
when reviewing laws policies and regulations

The Government as a matter of urgency should appoint competent Muslim
Lawyers as Comnmussioners and recrut other techmical staff to the KLRC

The Government, as a matter of urgency, should review the Laws governing the
wakf Commission

LANDS

The Governmen! should expedie 1he processing and issuance of Title
Deeds 1o members of the Musim community spectfically in informal urban
settlements including Kibera, Majengo, Kanakor in Narobi, Kamb Somal in
Eldoret, Muini Village in Murang'a, Manyatia Arab in Kisumu, to mention out
a few

The Government should mmediately conduct a special land adjudication
programme in Lamu for the purpose of issuing the indigenous Muslim inhabitants
with Title Deeds

The Governmen! should consider Muslims as a special group n i1s settlement
programmes

The Governmen! should urgently establsh @ Land Registry in North Eastern
Province and issue Title Deeds in urban setllements in Northern Xenya

The Government in all physical ptanning and development programmes should
provide land for Mosques, cemetenes and other slamic insfitutions

The Government should exempt all Mosques and other Islamic chanlable
mnshtuticns from paying land rent and rates



5.5

5

52

53

55
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57

58
59
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5.6
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62

EDUCATION

The Government should expedite the registration of Musim instlutions of higher
learning [Mombasa lslamic University amongst olhers) with g view to encouraging
and improving the standards of education in Musim areas

The Government should provide sufficient Islaruz Reliqicus Educatien [IRE} Musim
Teachers in all publc Schools so as o fully assmilate the tecching of Islamic
studies into the Schools comculum

The Government should drect the Minsiry of Education to ensure thal the
constitutional nght to freedom of warshup for pupils professng the Muslm faith 15
not nfinged

The Government should ensure that all Muslim educabnngl institutions which
were previously taken over by the Mirisiry of Edaalion or nther Faith Bosed
Organizations (FBO) do revert 1o the recpecive Mushim commurnity

The Government shouid direct Kenyatla University 1o allow the Kenyatta University
Muslim community to resume mmediately the construction of the Mosaue as
earler drected by this Commission

The Governmentinits polcies snould encourage all public mshitehons to safeguard
Ine constitubonal nght to freedom of worship

The Government should review policies on scrolarsh ps from fnendly countres
egrmarked for Muslm students to ensure thal they reach the intended
beneficianes

The Government should ensure that there 15 an affirmative policy in place in the
allocation of bursanes and admissicn 1o instituhions of higher learning

The Goverrment should set up a University in North Eastern Frowince as a matter
ol urgency

The Governmenl shonld consult and involve the National Mushm Educatinm Trust
N the development of educanon policies and laws

REPRESENTATION AND PARTICIPATION

The Government should undsrigke affirmative achon for Muslims in the
appointments to the Fubic Service parhicularly al policy and decision-making
levels with respect fo the Cabinet Permanert Secretanes Court of Appedal
and High Court Judges Departmenial Heads Ambassadors Heads of State
Corporalions and other senior puihc apoontments

The Government shculd also undertake atfirmatve achon for Muslims in
recruitment into the public service, especially In the disciplined forces in areas
where Muslims are a minonty
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5.9

DEVELOPMENT AND INVESTMENT

The Government should develop a Marshal plan with adequale buagetary
provision for predominantly Musim areqs to address the histonical marginalization
and under — development

Tne Government should provide the necessary ncentives for private sector
dgevelopment and invesiment in Musim areas

The Government should esiablish a Livestock marketing Development Authority
and construct Abalions in Notthein Kenya

The Government should commercialize Wapu Airport for the purpose of export of
Iivesicck and ivestock preducts

The Government should invest n the development of road infrastructure in
Northern Kenya

The Goveinment should connect the Northern kenya regicn to the rniational
power grnd

The Government should create a conducive envirenment and establsh a
statutory body to explot the existing potenhal in commercoal minerals, tounsm
and ivestock in Northern Kenya

The Government should review de-registration of international Islamic NGOs in
order lo promote development amongst the Mushm community

The Government should waive tax duty due on donations to Isiamic chantable
organizalions in Xenya

GENERAL RECOMMENDATIONS

The Goveinment should create ¢ permanent advisory boedy to advise the state
on Islamic matters and act as hason belween Government and the mMusim
community

The Government should conduct cvic educalion ¢n G continuous basis

The Governmen? should ensure that the media plays its nghtful role parhicularly in
its portiayal of the Mushm community

CONCLUSION

At the tme of wrling 1nss final report Kenyo is gradually emerging from the ashes of the
recent political upheaval lollowing the December 2007 general electons  The situahion
has brought to 1he suiface the weckness of our highly centratized system ot governance
which has historieally ethnicized politics with the eflect of excluding many regions and



communities from equitably accessing notionalresources From the Commussion 5 analysis
of the findings Northern Kenya is evidently one such region ang the Muslms are one such
community  The mpact has been to weaken nolional unity and disintegration of the
country after the December 2007 elechions

Kenva sneuld now seize this watarshea momen® m e palieal his'ory 1o address all pas®
inustices ond ensure that there s equitatle distnbution of natmnal resaurces This 5 the
focus of agenda item No 4 of the Nalonal Dialague and Reconcilabior mediaben falks
which were led by HE Dr Kofi Annan former Undad Nations Secretary General The
mediaton falks ccknowledged thot poverty inequitable distnbuton of resources and
percephions of Pistoncal nustices ond esclusion on the part of segments of the Kenyan
soctely constitute the underlying causes ot the prevailing sng al tersions instability and
cycle of violence Cne of the main propeosals of the talks was *he establshment of g
national Truth Justice and Reconailiation Commuission ta aadress nas' histoncal inushices
Its Ihe nope of the Commuission that secme of the findings = tais report will ind ther way
imo the proposed Truth Justice and Reconciiahon Commisson

Finally the Commussion found the complants raised by the Muslim community credible
ard deserving of senous redress  The Commussion therefare recommends thal the
Government should develop specific regional policies that wili seek to inlegrate the
Muslm community with other Keryan communities in the development agenda and build
nahonal cohesion and unity
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PART HI PERLIMINARY FINDINGS

T Commttes inds sebstance i the ¢omp aints raised <o tor
Ly e Mushm cormrmormty

PART IV. RECOMMENDATIONS
ne Committes recommends as foliows, THAT

] The Mnistry of Foreign Affars be drecled 1o mbate
procedures o the immediate retun >f Kenyans who
were gnlawlully removed from the coun'ry to forcign
counties as et the ishie Appendix 3

Z T Merstny ot carws and Settlernend snould e arectea
PO B oatess and ssul expedil owty tle devas fo menibers
cf the Mushim community specihizally in kibera, Majengo
Lonanct it Noerokl and Mombasa, Maindr Kwale and
(s TRl

3 An uigent duective be ssued 1o 1he Ministry of Jiate tor
[vrmgraton and Registiehen of Parsens 19 rerove all
ciscnrnal ve measures and orachcees agomrst MusinTg

4 The Spacial Bask for the ssuancoe of passporty for tAushry
traveling ‘or Hay should be inshituhonalised ond
sher gthened

5 lslamic Relgio s Educahon snould be infegratad 1o the
pubshic edomrrion systerm with rmimediate effect Pooil
erofestng thie Mustin Enth De peingted o piadt Ze e
rath reely ool educchungl nshibohars

b Allseonnty checks within the North Buslern Province and

ool 2ar y l Pelice b amners sholid be dore without
v claling the Pomar nghits of the ares citzens

t
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APPENDIX “A"

RULES OF PROCEDURE OF THE PRESIDENTIAL SPECIAL COMMITTEE
ON SPECIFIC CONCERNS OF THE MUSLIM COMMUNITY

Ire Pragicdental Sp-cial Committee makes the following rules
Jtohe conduc! and manacemeaent of proceedings of he
[0 e s

! he Comnutteo o~afl hold pubic heanngs at praces and
ct swch hmes s will be delerminea by the Comnmitiee
The pouhe shall e aamitted to ol or any specihed part of
‘he proceeongs The Commillee may exclude  any
et from any part of The pecee dings d sabtished (hob
15 dewrqole to do so for the preservalion of order tor the
corauct of the heannags, o Ihe orotect on ¢f the persons
rroaerly o peputaton of ony perton referred o ne
Coure ol b heannegs

. o rmatier snall be hecra fhat corcerns o reatzs o amy
Paatter prerodical fo the secunty o the Stale o the Head
of Stale n penlic

3 Ths= Jornrtte macy e The @ aaenc e o Doy onaendo
Mo R ) pAtvQte

4 o Comantiez shal have he powers 10 aelermine *he
duration of every \ndividual submission before 1, and
subec ! o any such direchion every subimiLuaor shail 10!
exceed ten minules

5 ™e  Commiltee  shall regure ol pernsons making
subissions cefore o 1o properdy wde iy therselves ane
Lrovide af relovar 1 pesoral details

“ NE e nssuns By Chie pulhc noay e oral o aning
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Merneet, U the Corrnattee sran beat ot miabtlern

colberalee ana handled withan the auspicaey, of the
Coinmutte o wath the stncrest o onhaenaes at all unes

4 T Zraanan oaa dne Secretary snall o e thie
sackesperons o the Commttee with regard 1o making
Pl state mients o its malters

o Faegootoen for the Zomnuttes shall o Foae (3 mermbens
cnd/or then alternates

N Cocnens of the Committes 1 roeelings sl ol be oy aay o
Cunsensus

3 T Comnuttiee sholl sel Lo sub-comimit ees whic b soall e
ALY o B I [PTRTS RERNY SN NS SToL B PESATELES BN 1 EEENS WA (R
NPT Felt 1| RS IR LS I Lo B P A

REPORTING

| Toe Scooretary shall cnsare that the  mhar Report s
viepated wnd made ready ler presentaton loc lhe
Comrritlcs onoar before the 120 November 20070 The
Comaatior  weall endoanse  the  report for onwarrd
prese talo o the Prengent of the Penubls of Kenya or
crnetone the 10 Mo ember 2007

Z T Al ez ol e Corunaltze gl e seonnlled or
or betore ‘ne le" Feorary 2008 uness otherwse
cetTErrInga

3 The teootly shial e prodoced n wound board Zove
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nall be Astormmed oy the Committes s andd whor

‘hes, e

4OThe Commrittee may amierd these Foles ot any e
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APPENDIX "C"

PRESS ADVERTISEMENT OF PUBLIC HEARINGS

PRESIDENTIAL SPECIAL COMMITTEE ON SPECIFIC
CONCERNS OF THE MUSLIM COMMUNITY

PUBLIC HEARINGS

L fAwar wibuk Sob pAP the Preaden® ana Commander n-
Toat ot e Armed Torces o the Repochc Wl Kenya oon 150
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LIST OF PERSONS REMOVED FROM KENYA

NO NAME . PLACE DATE
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APPENDIX I1I: LETTER OF EXTENSION OF THE TERM OF THE COMMITTEE

N )

ICH OF THt PRESIDENT
PIRMANENT SEURUTARY. SECRETARY TO THE CABINET

AND HEAD OF LVHE 2UBLIC SERVICE

T f PO Box 62345-00200
- 227340 NAIROBY

When reply ng cleas @U@ AR 17/ 1 10A 11 March, 2008

Rel >

I special Acuon Commattee on
Concverns of the Mushm Community

Spevils
NAIROBI

H . S roataast

Lng. A.m

EXTENSION OF THE TERM OF THE COMMITTEE

Reterence 18 made o vour letter Ref. Noo PSC COMPLY VOL. L ol 15
ary, 2008 on thoe above subject matter

Foliowing vour reguest lor an extension of Presidential Speaial Acton
Conmnmittee’ on Specific Coneerns on the Muslim Community’s term to on
o befure the 300 June, 2008, 1L is agreed that the Committee will be
expected woconclude all s works inclusive of writing the repornt and

presentation of the same to HE. the President by 31+ March, 2008,

{-« AMB. FRANCIS K. MUTHAURA, EGH
'~ PERMANENT SECRETARY, SECRETARY TO THE
CABINET AND HEAD OF THE PUBLIC SERVICE
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APPENDIX IV: LIST OF PUBLIC OFFICERS CONSULTED BY THE COMMITTEE

Office of the President, Cabinet Qffice

Amb francs K Muthaura, EGH
Permanent Secretary, Secretary to the Cabinet
and Head of the Public Service

Mr Francis K, Musyimi, CBS
Former Principal Adrministrative Secretary

Ministry of State for Immigration and
Registration of Persons

Mr Emmanuel M Kisombe, CBS
Permanent Secretary, Ministry of State for
Immigration and Registration of Persons

Mr Joseph K Ndathi
Director, Immigration

Mr Peter B Kusimba
Commussioner, Refugees Department

Mr Edward K Rintaugu
Assistant Director

Ms Jane O Nyandaro
Chief Immigration Officer

Ms Lucy N Njhia
Chief Immugration Officer

Ms Everlyn T Cheluget
Chief Immigration Officer

Mr Maurice M Anyanda
Chief Immigration Officer

Dadu s Katelo
Refugee Department, US

Anastasia Mutua
Civil Registrar

Mr Henry M Karanga
Senior Assisting Principal Registrar

Mr John M Kinyumu
Senior Registrar

Mrs Joice W Mugo
Principal Civil Registrar

Mr Reuben Kimotho
SAPR Director

Ministry of Education

Prof Karega Mutahi, CBS
Permanent Secretary, Ministry of Education

20

21

22

23

24

25

26

27

28

29

30

31

Prof Gearge Godia
Education Sccretary

Mr David Siele
Director of Higher Education

Mr Stephen Karaba
Ag Director of Basic Educaton

Mr Luka Sprra
Representative, Teachers' Service Comrmusssion

Ministry of Lands

Mr Z Mabevya
Commussioner of Lands

Mr Augustine Masinde
Deputy Director of Physrcal Planning, Ministry
of Lands

Ministry of Local Government

Mr Reuben Rotich
Deputy Secretary of Administration, Ministry of
Local Government

Ministry of State for National Heritage

Mrs Alce K Mayaka, OGW
Permanent Secretary, Ministry of State for
Natonal Heritage

Mr David lsoe
Executive Director, NGOs Co-ordination Board

Ministry of State for Youth Affarrs

Mr japheth K Mwama, CBS
DCrirector of National Youth Service (NYS)

Office of the President, Provincral
Administration and Internal Security

Mr Ernest Muny, EBS
Provincial Commissioner, Coast Province

Mr Kintu Wamae, EBS
Pravincial Commissioner, North Eastern Province

Mr Paul Clando, EBS
Provincral Commussioner, Nyanza Province

Ms Clare Omolio
Personal Assistant to the Provingial
Commussioner, Western Province
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32,

33.

34.

35.

36.

37

38.

39.

40.

41.

42,

43,

Mr. Hassan Noor Hassan, EBS
Provincial Commissioner, Rift Valley Province

Mr. Japheth Rugut, EBS
Provincial Commissioner, Central Province

Ms Shufar Omar
Personal Assistant to the Provincial
Commissioner, Eastern Province

Mr. Benard Kinyua
District Commissioner, Uasin Gishu District

Mr. Geoffrey Mayama
Ag. District Commissioner, Isiolo District

Other Public Officers

Hon. Farah Maalim, MP
Deputy Speaker of the National Assembly

Mr. Abdi Ismail
Office of the Deputy Speaker

Sheikh Hamad Mohamed Kassim
Chief Kadhi

Mr. Kamau Muthanua
Ministry of Justice and Constitutional Affairs

Mr. Anthony |. Okara
State Law Office

Mr. Njonjo Mue
Kenya National Commission on Human Rights
(KNCHR)

Hassan Omar
Kenya National Commission on Human Rights
(KNCHR)

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

Kenyatta University

Prof. Olive Mugenda
Vice Chancellor, Kenyatta University

Prof. Daniel Mugenda
Deputy Vice Chancellor, Kenyatta University

Prof. Onesmus Ole Moi Yoi
Chairman, Kenyatta University Council

Dr. Jamleck Mutugi
Member, Kenyatta University Council

Ms Jennifer Muna
Member, Kenyatta University Council

Prof. O. Njula
Kenyatta University

Mr. Godfrey Mse
Registrar, Administration, Kenyatta University

Dr. N. M. Karagu
Registrar, (F, P & D), Kenyatta University

Mr. Gabriel Katana
Registrar, Academic Affairs, Kenyatta University

Prof. Muluvi
Kenyatta University

Mr. Farid R. Hamir
Kenyatta University
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APPENDIXV: LIST OF MUSLIM LEADERS CONSULTED BY THE COMMITTEE

13,

14.

Abdallah Ali
Supreme Council of Kenya Muslims (SUPKEM)

Hussein Shariff Omar
SUPKEM

Hassan Ole Naado
SUPKEM

Ibrahim Sadala
Maijlis Ulamaa (K)

Anas Ali Abdalah
Majlis Ulamaa (K)

Nura Ng'ang'a
Muslim Human Rights Forum (MHRF)

Mohamed Maloba
Muslim Human Rights Forum (MHRF)

Hussein Khalid
Muslims for Human Rights (MUHURI)

Dr. Ahmed Yasin
Chairman, Muslim Education and Development
Network (MEDAN)

Abdulatif Sheikh
MEDAN

Sheikh Hamad Mohamed Kassim
Chairman, National Education Muslim Trust

Hassan Mohamed
National Education Muslim Trust

Juma Ali Munga
Islamic Foundation

Zool Nimji
Secretary General, Ummah Foundation

20.

21.

22.

23,

24.

25.

26.

27,

28.

Mohamed O. Warfa
Chairman, Jamia Mosque Committee (JMC)

Mahmoud Farouq Adan
Vice Chairman, Jamia Mosque Committee (JMC)

Abdulatif Esajee
Treasurer, JMC

Abdul B. Khamid
Secretary, JMC

Ibrahim Ahmed
Jamia Mosque Committee (JMC)

Dr. Ekuru Aukot
Executive Director, Kituo cha Sheria

Soipan Tuya
Kituo cha Sheria

Kigen Korir
Kituo cha Sheria
Riziki Omar
Kituo cha Sheria

Adan Mohamed
Ahmed Abdikadir & Co. Advocates

Ali Mahmoud
Mohamed & Lethome Advocates

Ibrahim Lethome
Mohamed & Lethome Advocates

Mohamed Bulle
Hassan, Bulle & Co. Advocates

Ms Rahma Jillo
NGOs Co-ordination Board
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APPENDIX VI: LIST OF MUSLIM AND HUMAN RIGHTS ORGANIZATIONS
CONSULTED BY THE COMMITTEE

1. Supreme Council of Kenya Muslims (SUPKEM)

2 Majlis Ulamaa

5. Muslim Human Rights Forum (MHRF)

6. Muslims for Human Rights (MUHURI)

7 Young Muslim Association

8. Muslim Education and Development Network (MEDAN)
9. National Education Muslim Trust

10. Islamic Foundation

1. Kenya National Human Rights Commission (KNHRC)
12. Kenya Human Rights Commission (KHRC)

13: Kituo cha Sheria

14, Jamia Mosque Committee (JMC)
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