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-, I.OPRI.]I.'ACE

I wish to table thc ltcport Standing Committee on'l'ourism, 'l'radc and Industrialization on thc

consideration of thc Start-up Ilill (Senatc Bills No.l) ol 2021 pursuant to Standing

Orderl43.'l'he Bill sceks to provide a framework to encouragc growth and sustainablc

technological dcvcloprnent and ncw cntreprencurship employrncnt; to crcatc a morc

favourablc cnvironmcnt for innovation; to attract Kcnyan talcnts and capital. As such thc

objects of thc bill is to providc a frameworkl:-
(a) that losters a culture of innovative thinking and cntreprcncurship;

(b) for thc registration of start-ups;

(c) lor linkagc of start-ups with privatc invcstors, financial institutions, thc privatc scctor,

rcscarch institutions and such othcr instilutions at thc county, national and

intcrnational lcvcl;

(d) to facilitatc invcstmcnts in start-ups;

(e) to lacilitatc thc provision of fiscal and non-fiscal support to starl-ups in Kcnya;

(l) to promotc an cnabling cnvironrncnt for thc cstablishmcnt, dcvclopmcnt, conduct of
business and rcgulation of start-ups;

(g) for the cstablishment of incubation facilitics at thc National and county lcvcls of
govcrnmcnt;

(h) to cstablish an cnvironmcnt that prornotcs thc cstablishrncnt olstart-ups; and

(i) l'or the monitoring and cvaluation of the legal and regulatory lramcwork to cncouragc

thc dcvclopmcnt of start-ups.

l.l Committce Mandate

'l'he Standing Committec on 'lourism, 'l'rade and Industrialization is establishcd pursuant to

Standing Ordcr 218(3) of thc Scnate. As sct out in thc Sccond Schcdulc, thc Comrnittcc is

mandatcd to considcr all matlers relaling trade, industrializctlion, lourisnt, cottpcralives,

inveslnrent and divest ilure policies.

1.2 Committee Mcmbcrship

'fhe Standing Committcc on'l'ourism, 'l'radc and lnduslrialization cornpriscs of thc [ollowing

Mcmbcrs-

l) Scn. (Dr.) Abdullahi lbrahim Ali, CIIS, MP - Chairpcrson

3
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2) Scn. (l)r.) (]crtrudc Musuruvc Inimah. MP
3) Scn. (CPA) lrarhiya Ilaji, MP

Scn. (l'}rof.) Kithurc Kindiki, IIGII, MP
Scn. (l)r.) Agncs Zani, CllS MI,
Scn. Wario (lolich Juma. M[)

7) Scn. Mcrcy Chcbcni, Ml)
8) Scn. Mohamcd lraki, MI)
9) Scn. I'hilip Mpaayci, Ml)

- Vicc- Chairpcrson
- Mcrnbcr

- Mcmbcr
- Mcmbcr
- Membcr

- Membcr
- Membcr
- Mcmbcr

4)

s)

6)

1.3 considcration of thcstart-up llill (Scnatc Ilills No.l) of z02l

Mr. Spcakcr, Sir,

'l'hc Start-rrp tlill (Scnatc Ilills No.l) of 2021 wasrcad lor the llrsl time on I ltr' May 2021 and
thcrcaftcr committcd to thc Standing Committce on 'l'ourism, 'l'raclc and Industrialization
pursuant to Articlc lltl of thc Constitution and Standing Ordcr No. 143.'l'hc Committcc
hcldthrcc (3) sittingsto considcr thc bill, onc olwhich was a public hcaring lorurn on thc22nd
Scptcmbcr 2021.'l'hc lirllowing institulions prcscntcd lhcir vicws and subrnissions; Ministry
of Industrialization, 'l'radc and Iinterprisc l)evclopmcnt, Nairobi Incubation Laboratory
(Nnll,nl]), Capital Markcts Authority (CMA), I-awycrs Ilub and Kcnya Privatc Scctor
Association (KIlPSn). 'l'hc Comrnitlcc also hcld a scssion with thc proposcr of thc llill,
Scnalor Sakaja, IlllS in a bid to find clarity on thc substancc ol-thc proposed lcgislation.'l'hc
crncrging thcrncs arising lrorn thc dclibcrations arc includcd in thc report. 'l'hc issucs also
lbrrncd a guidc to thc drafting of thc amcndmcnts on llill.'l'hc rccornmendations arising lrom
thc dclibcralions arc includcd in thc report.

1.4 I'ublic Mcmoranda and Vicws

Mr. Spcakcr, Sir,

On Sth May,202l, thc Committcc placcd advcrtiscmcnts on thc local dailics (Daily Nation
ncwspapcrs) calling for vicws and submissions lrom thc gcncral public on thc llill.'t'hc
Committcc rcccivcd submissions lrom thc lbllowing stakcholdcrs: Lawycrs l,lub, Nairobi
Incubation Laboralory (NAILAl]),Capital Markcts Authority (CMA)and Kenya private
Scctor Alliance (KIlPSn )

1.5 Committcc Obscrvations and Rccommcndations

Mr. Spcakcr, Sir,

'l'hc Cornmittcc thcrcforc obscrvcd that thc bill may proceed lor thc committce stagc with
amcndmcnts on thc dcfinition to providc clarity on thc objcct of thc Ilill.

a
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1.6 Committee's Recommendations
Following thc Committcc inlcractions with thc Start-up Ilill (Scnatc Ilills No.l) of 2021 thc

Committcc proposcs thc following two amcndrncnts-

CLAUSE 8

THAT clause 8 of the Ilill be amendcd in sub clause (l)(b) by-
(a) deleting thc word "sevcn" appcaring immediatcly aftcr thc words "not morc

than" in subparagraph (i) and substituting thcrclor thc word "thrce", and

(b) dcleting thc word "ten" appcaring immediately aftcr thc words "be up to"
appearing in subparagraph (ii) and substituting therclbr thc word "fivc".

CLAUSE 2

THAT clausc 2 ol'thc Bill be amcndcd-

(a) by delcting thc definition of the word "startup incubator";

(b) in the dcllnition of thc word "startup" by dclcting thc word "an" appcaring

immcdiatcly al1cr the words "startup includcs" and substituting thcrclbr thc
words "a tcchnology-based"; and

(c) by inscrting the lollowing new definition immediatcly aftcr the dcfinition of thc
word "startup"-

"start-up incubator" mcans a company, partncrship,non-
govcrnmental organization or limitcd liabilitypartncrship whosc
principal object is thc suppon of thebirth and dcvclopmcnt ol'start-ups,
innovation and activitics rclatcd to the transl'cr ol'tcchnology, rcscarch,
and dcvclopmcnt and innovation proccsscs through thc ollcr o{clcdicatcd
physical spaccs and scrviccs advicc.

1.7 Acknowledgement

[VIr. Speakcr Sir,
fl-h. Co**ittcc wishcs 1o acknowlcdgc thc timc and considcrablc cffort madc by all

representativcs ol thc various institutions who appeared beforc thc Committcc. Irurthcr, thc

Committee apprcciatcs thc stakeholdcrs for providing inlormation through claboratc

submissions. I also wish to cxprcss my gratitudc to my collcagucs lor thcir thoughtlul input

[nd engaged contributions to thc ma11cr. Irurthcr, thc Comrnittcc is indcbtcd to thc Olficc of
fhe Spcakc. and thc Clcrk of thc Scnatc lor l'acilitating alllhe actions and intcractions that lcdl'
to thc production of this rcport.

Mr. Speaker Sir,
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It is now rny plcasant duty, pursuant to Standing Ordcr 143 to tablc thc rcporl of thc Standing

Committcc on'l'ourism.'l'radc and Industrializalion on thc Start-up Ilill (Scnatc Ilills No.l)
o12021

Signcd atc 8th Novcmbcr,202l

SI,IN. (DR.) AIII)ULLAHI IIII{AIIIM ALI, CBS, MI'

(CIIAIIU'ERSON, STANDIN(; COMMITTEE ON TOURISM, TRADE ANt)
INI)USTITIAI,IZATION)

i
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2.0 I}ACK(;ROUNI)

2.1 Key Highlights of thcStartup Bill,2021

'l'he Start-up llill (Senatc Ilills No.l) of 202lwas published in thc Kcnya()azcllc Supplcmcnt

No.27 of 8th March2O2l.'l'he Bill was read for thc first timc on thc 25th May 2021 and

subsequcntly committcd to the Committee on'l'radc, Tourism and Industrialization.'l'hc llill
is for an act of Parliamcnt to providc a legal framcwork to encouragc growth and sustainablc

technological development and new entrepreneurship cmploymcnt. Irurthcr, to crcatc a morc

favourablc cnvironmcnt lor innovation so as to attract Kenyan talcnt and capital.

'l'hc Bill providcs for the following key areas2:-

(i) I'art II of the bills seeks to provide for the rolc of thc national and county

govcrnmcntin so far as the establishment of thc incubation Programmcs is

conccrncd.
(ii) Part 111 providcs for the cslablishmcnt ol an agcncy rcsponsiblc for

rcgistration of start-ups and admission into any incubation programmc among

other functions of the registrar.

(iii) Part IV outlincs thc cligibility for admission into thc incubation programmc

hcncc critcria for ccrtification.

3.0 INTRODUCTION

3.1 Start-ups:Unpacking and Contextualizing Start-ups and Start-ups l)cosystcms

Stcvc Illank dcfines startups as an organization lormcd to scarch lor a rcpcatablc and scalablc

busincss modell, and bascd on tcchnology and innovationa. 'l'hc lattcr sctting apart startups

from othcr newly cstablished businesses. Startups crcatc ncw jobs and tax incomc as well as

devclop ncw scrviccs and solutions and as such fuel thc rcncwal of morc cstablishcd

businesscs and industricss. Howcvcr, most ncw sta(ups lail and only vcry lcw arc ablc to

scalc up and grow.'l'hcrcfiorc, l'or cach succcsslul starlup thcrc will scvcraI othcr startups.
'l'hc dcfinition almost highlights thc naturc of 'startup'as a ccrtain phasc in thc lilbcyclc of a

company.

'l'o furthcr undcrscorc how slarlups can be sct aparl from olhcr busincsscs, thcynccd an idca

and a clcar vision lor its implcmcntation.'l'his thcrc(brc calls lbr spccific stagcs and

rcquircrncnts likc building a tcam; defining conccpts lor thc ncw products and scrviccs,

sctting up a viable stratcgy and committing to its implcmcntation. Irurthcr, thcy also rcquirc

thcvalidalion of products and scrvices through initial customcrs and rcsourccs lor lurthcr

2 'l'he Strcet Start-l.Jp Bill,2021
3https://steveblank.com.
alovely Matharu and Dr. Sunil Kumar, 'Diffcrcnl I-aws relatcd to Start-Up. Journal of
Critical Reviews. Vol7, Issuc 16,2020

' Kanc, 1'. (2010)
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dcvclopment. Startups subsequently need to scale up by atlracting ncw customers and gctting

into broader markets hence against startups from all over the world. Iror start up to succccd in

global competition, they require thc right pcoplc and talcnt and cfficient collaboration;

funding and growth financing;access to nctworks and strong busincss competcncc and

potential customers and end-users.

Currently, Startup ecosystem is being used in the context of innovation and entreprcncurship

to rcfcr to a specific geographic area or 'hotspot' (c.g. Silicon Vallcy) with high dcnsity of
startup companics and entrcprcneurs.'l-he Global Startup [lcosystcm Itanking report6, dcfincs

startup ccosystems as 'a metropolitan city or gcographic arca with a sharcd pool of
resources'. Furthcr startup ecosystems rcly on actors likc startups themsclvcs;fundcrs and

investors; incubators; accelerators or othcr public or private scrvicc providers; proccsscs,

events; and institutions like meetups and hcckathons.

3.2 Startups Acts: Comparative Studics

Startup Acts arc dcsigned to makc it casicr lor startups to opcratc. Startup Acts includc an

amalgamation of policies intended to increasc thc inccntivcs for young peoplc to start a

venture, investors to put their money into promising companies, and othcr ecosystcm actors

to lcnd thcir support where it's needed. Iror 'l'unisia and Sencgal, thcse policies arc part of
broadcr govcrnment strategies to position thcir countrics as innovation hubs by lcvcraging an

cmerging tcch sccne to improvc cconomic dcvclopmcnt.

'l-hc startup ecosystcm cmergcd globally in thc Unitcd Statcs, in what is now rcfcrrcd to as

thc 'silicon valley' consisting of mainly inlormation technology companies likc Googlc,

Apple, IlP, Oraclc, Cisco, Faccbook,'l'wittcr among others. It also dccmed to comprisc thc

highcst numbcr of startups in thc worldT.

3.2.1 India
In 2016, India launched the Startup Action Plan, (SAP)'thc Startup India Initiativc'whosc
objcctivc was to addrcss aspccts of startups ccosystcm and as a support framcwork lor

innovativc cntrcprcncurs. India's motivation bchind thc action plan was to fastrack thc sprcad

of thc startup movemcnt from digital/tcchnology scctor to othcr scclors including social,

manufacturing, agriculture, education and hcalthcare. Irurthcr, to movc thcir conccntration,

from citics ('ficr I citics like Mumbai, Delhi) to ('l'ier 2 and 3), scmi urban and rural arcas.

'l'o this end,SAP contains thrcc major arcas for cmpowering potcnlial start-ups: (i)

handholding and simplification; (ii) funding support and inccntivcs; and (iii) incubation and

industry-acadcmia partncrship (Start-uplndia 2016). In tcrms of India's locus on

simplification and handholding' thc following stratcgics apply-

i) I{claxing thc compliancc rcgimc
ii) Proving olficial onlinc networking portals at www.startupindia.gov.in

iii) Irast tacking patcnt cxamination at lowcr costs including lcgal support

(iv)Rclaxed norms of public procurcment for startups

(iv) Iraster cxit for start ups

6most comprehensive intcrnational bcnchmark analysis ol'diffcrent startup ecosystcms,
7 tlstcr,2017
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Irunding support initiativcs through lunds of funds l'or startups include-
(i) Forrnulation of Crcdit Guarantec Schcme for Startups.

(ii) Offcring 1'ax cxemptions including tax cxcmption on capital gains, tax exemption/holiday
Ibr startups for thrce years, tax exemption on investments abovc fair market value etc.

'l'o lacilitatc industry -acadcmia parlncrship and incubation, SAP providcs for thc following-
(i) Organizing startup lcst lor showcasing innovalion and providing a collaboration platform
(ii) Launch oIthc Innovation Mission
(iii)l larncssing privalc scctor expcrtisc for incubator sctup

(iv) Iluilding innovation ccntcrs at national institutcs
(iv) Sctting up research parks

(vi) Annual incubalor and grand challcngc.

3.2.2 Tunisia Start Up Act
'l'hc basis of thc'l'unisian Start-up Act was the following elcmcnts. THAT:-

(a) 'l'hc'l'unisian cntrcprencurship ccosystcm is dominatcd by public sector entitics.
(b)'l'hc hicrarchical structurc of thc busincss scctor in'l'unisia inhibits the entry ol-young

cnlrcprcneurs who are not yet part of cstablishcd busincss networks but who arc

usually willing to bring innovative, oftcn unconvcntional ideas into the market.
(c) 'l'hc busincss activity is highly concentratcd in 'funis and a fcw other coastal cities,

hcncc making it difficult to crcatc jobs;

(d) 'l'hc high ratc ol' youth uncmployrncnt, cspccially in thc country's southcrn and

intcrior rcgions whcrc the digital scctors havc staflcd morc slowly.
(c) 'l'hc low co-ordination of flunding programs making somc companies morc dependcnt

on outsidc lunding than on maintaining a compctitive cdgc.

'l'hc Start-up Actis thcrclorc part of thc widcr strategy callcd Digital 'l'unisia 2020, promoted
by thc 'l'unisian Govcrnmcnt.lt idcntifics a lcgal framework that includes 20 measurcs in
favour ol invcstors and start-ups. These mcasures are structured around five main themes-

(a) dcfine and label the start-ups;

(b) support entrcprcneurship;
(c) crcalc an cnvironmcnt that makcs it casicr thc cstablishmcnt, dcvclopmcnt, and

I iquidation of companies;

(d) acccss to funding;
(c) acccss to international markets.

Kcy clcmcnts of 'l'unisia's Starl-up Act includc-
(a) Statc salarics for up to thrce foundcrs per company during thc first ycar of operations;

(b) Gcncrous 1ax brcaks, and a onc-ycar leavc pcriod lor both public and private sector

cmployecs to start a company with the right to rcturn to their old jobs;

(c) start-up grants;

(d) Irast-lrack liccnscs to obtainstart-up registration documents and

(c) Incrcascd stalc support for covcring patent liccnscs.

a

D
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'lhc samc applics to thc Scncgal vcrsion which airns to hclp position thc country as thc
Francophonc leadcr in tech and cntrcpreneurship on the continent. Scncgal policics includcs

thrce tax-lree opcrational ycars lor start-ups, training ficr youth and lcmale entrcprcncurs, and

a startup rcgistration platform casily accessiblc on a govcrnmcnt wcbsito.

3.2.3 Ghana Start-up Act
For the casc of Ghana, thc Start-up Act is a lcgal lramcwork that dcfincs what a start-up is

and creates spccific inccntivcs that would encouragc the crcation and dcvclopmcnt ol slart-
ups in Ghana to drive cconomic dcvclopmcnt. 'fhc Ghana stan-ups Act providcs thc

opportunity to crcatc a start-ups-lricndly ccosystcm that would accclcratc thc digital
transformation agcnda. 'l'hc rcasons for thc start-up-

(a) Definition and labelling of start-ups.
'l-hc Ghana start-ups Act clcarly dcfincs what a start-up is and what it is not hencc providing
clarity lor policymakcrs, dcvclopmcnl partncrs, corporate cntitics, and olhcr stakcholdcrs

who dcsign spccific programs to support thc growth of start-ups in Ghana. 'l'his clcar
definition ensurcs quality data is collcctcd hrr program and inccntivc dcsign.A succinct

definition of starl-ups would also remove all ambiguity and tcrritorial clashes among

govcrnmcnt agencics rclatcd to cntrcprcncurship and private scctor supporl in Ghana.

(b) Clcar and prcdictablc lramcwork
A clcar and prcdictablc framcwork lor thc start-ups ccosystem. 'l'hc Ghana start-ups Act was

cxpcctcd to harmonizc all thc incentivc structurcs aimcd at supporting vcnturc building
scattcred in various policies, programs implcmcnted by differcnt minislrics. 'l'his cnsurcs thc

alignment, cohercncc, and conlinuity ncedcd to catalysc thc cntrcprcncurship ccosystcm. A
consistcnt and prcdictablc legislativc lramcwork attracts investors and significantly improvcs

the busincss cnvironmcnt in a country. 'l'his rnakcs stan-ups acts prclcrablc to thc bcst

cntrcprcncurship policy or program.

(c) lmprovcd case ol'doing "starl-ups" in Ghana.
'l'hc start-ups Act prioritizcs thc uniquc challcnges s1ar1-ups facc at distinct phascs ol'thcir
growth and suggcsts spccific rccomrnendations to miligatc thcm. lror instancc, thc act

proposcs a ticrcd tax obligation on start-ups bascd on thcir growlh stagc. 11 also rccourrnends

capacity and financial support fior start-ups to protect their intcllectual propcrty, acccss

market, and bankruptcy support, among othcrs. Somc of the succcss stories of tcch slart-ups

in Ghana includc ntl)harma, ZeePay, lgroCenler, l)exl tcchnology among many othcrs. 'l'hc

proccss lbr drafting thc Ghana start-ups act is still undcrway.

3.3 Startups: Policies and Instruments
Startup ccosystems rely on consistent policy instruments I'or succcssfulimplcmcntation and

scalc up. 'l'hc following cight (8) policy domains havc bccn idcntificdas kcy: Govcrnmcnt and

rcgulation; I{cscarch, dcvclopmcnt and innovation systcrn; Inlrastructurc and attractivcly;
Markcts & customcrs; Irinancing; lintrcprcncurial skills and cducation; Cuhurc, nctworks ancl

comrnunity and Ilusincss support. In tcrrns of govcrnmcnt and rcgulation, gcncral policics

linked 10 startup up law may include: rcgulation relatcd to starting a busincss, cxits,

LL



1-
bankruptcics, taxation, corporatc and cntrcprcncurial laws, and immigration policics labour
policics among othcrs.

Start-ups rcquirc spccilic support instrurncnts and programs and as such any start-ups policy
may nccd to articulatc thc lcgal fiamcworks undcrpinning such instrumcnts. 'l'hc main oncs
includc thc lollowing-

No. Policics and

I nstru mcnts

I)rc-

incubators/

stan-ups

launch

programmcs

l)cfinition

Sr-rpporl prograrnmcs fbr individuals
or tcams with carlystagc busincss

idcas with an objcctivc to inspirc

cntrcprcncurs to build motivation,
confidcncc and skills nccdcd to
translilrm an idca into a ncw

busincss. 'l'hcy prcparc br.rsincss

idcas and fluturc cntrcprcncurs to bc

rcady for incubation or an accelcrator
programrnc.

Rolc of Oovcrnmcnt Prcrcquisites for law
and rcgulation

Locatcd

univcrsilics
calls lor
funding

ln

hcrrcc

public

No laws or rcgulations

ncedcd for prc-

incubators to function

2

J n ccclcrators

Incubators Sr.rpport programmcs lor start-ups

with an cxisting busirrcss idca,

product tlr a conccpl. I:ocus on

dcvcloping thc busincss idca further.

Scrviccs includc business

dcvclopmcnt, nctworking and basic

in fiastructr.rrc.
'l'hcy arc spccial lbcr-rs oricntcd,

targcting start-Llps with skillcd and

cstablishcd lcams, a solid business

idca and a strong (intcrnational)
growth cxpcctation.'l'hcy providc
prograrnmcd cvcnts. intcnsivc
rncnlorirrg arrd financial support with
an objcclivc to hclp slart-Llps to

accclcratc their growlh and scale

thcir busincss idca within thc
timclramc of thc programmc.

Majority of
incubators and norr-

profit. (iovcrnmcnt

can hold by

providing hrnding

schcmcs, grants

No laws or rcgulations

nccdcd for incubators to

lunction. I)ublic lunding
should not bc curtailcd
by laws and policics.

4 Co-working
Spaccs

'l'hcsc arc sharcd officc spaccs mcant

lor individual cntrcprcncurs, tcams

and start-ups. 'l'hcy providc
companics in thcir carly phases an

affordablc and flcxiblc access to
olficc spaccs, intcrnct acccss, postal

scrviccs. 'l'hcy thc possibility to
r.rctwork. bcnchmark arrd sharc idcas

with othcr cntrcprcncurs and hcncc

pcer sLlpport.

Public seclor

involvcrncnt occurs

through univcrsitics
or citics.

No additional laws and

rcgulations arc necdcd.

Ilowcvcr, if rcgulations

on rcntal activitics
cxists, this applics.

I Iackathons,

Mcclups and

'l'hey comprise of occasions for start-
ups to mect othcr venlures,

Minimal govcrnmcnt
involvcmcnt cxccpt

Ncvcr addrcsscs through

laws and rcgulatior.ts.

Govcrnmcnt should nol

cnsurc not to prohibit
this through regulation.

'l'hesc do not diflcr frorn

othcr cvcnts hcncc no

5

I

1.2

(iovcrnrncnt can

cngagc through

PPPs. I lowcvcr, oncc
private accelcralors

markets arc in placc

govcrnmcnt shor"rld

avoid disruptions
with pLrblicly fLrndcd

accelerators.



a

othcr Sta(up
cvents

enlrcpreneurs and othcr start-ups-

mindcd pcoplc. I-lackathons are thc
most rcsourcc intensive compared to

casual rncet-ups.

providc for a start-up

culturc to thrivc
additional laws or
rcgulatiorrs arc nccdcd.

Sourcc: Mckong []usincss Initiativc,'lntcrnational I]cst Practiccs on sLlpporting startups Iicosystcms'

3.0 CONSIDEITATION OF THE I}ILL

3.1Consideration of thc Ilill (Second Reading)

'l'hc Start-up tlill (Scnate Ilills No.1) ol202l was considercd lor thc sccond rcading on thc
22"d July 2O2l,27tt' July and thc 29th July 2021.'l'hc lollowing wcrc somc olthc cmcrging

issucs-

(a) 'l'hc rolc of start-ups ccosystcrns, thcir rcgistration, incubation and thcir contribution
to thc Gross l)omcstic product (GDI'});

(b) Itccognising thc rolc of County govcrnmcnts in growing start-ups;

(c) I larnessing the oontributions and mandatc of thc Kenya National lnnovation Agcncy

in the startup ecosystem;

(d) 'l'hc rolc of govcrnmcnt in growing startups which is to crcatc an cnvironrncnt that

cnablcs thcir growth (through introduction ol incentivcs including tax holidays as

opposed to lunding; and

(e) 'l'hc rolc of partncrships in innovation.

3.2 Committcc Mccting with Stakcholdcrs
'l'hc Committcc hcld scvcral sittings to considcr thc bill. Prior to thc stakcholdcr's

cngagcmcnt, thc Committcc callcd on thc public to makc subrnissions on thc bill through thc

local daily ncwspaper datcd 8th May 2021.'l'hc following institutions prcscntcd thcir vicws
and subrnissions; thc Ministry of Industrialization, 'l'radc and IJntcrprisc Dcvcloprncnt,

Nairobi Incubation Laboratory (Nn ILn I]), Capital Markcts Authority (CMn ), Lawycrs Ilub
and Kcnya Privatc Scctor Association (KllPSn ).

3.3 Emcrging Thematic Issues
'l'he following arc the kcy themcs arising from the prcsentations and consequcnt submissions

lrom thc various stakeholdcrs.'l'hc issucs wcrc considcred by thc Cornmittcc and as such

form the basis of thc arncndmcnts.

'l'hcre cxists a Micro and Small and Mcdium Entcrprisc Act, 2012 which spcaks to thc

rcgulation of micro and small or any other newly established busincss cntcrpriscs in

Kcnya including startups. IIowcvcr, this is spccilically on standards, product

dcvcloprncnt, intcllcctual propcrty, rcgistralion, incubation scrviccs and financing

among othcr functions. 'l'his calls lor thcdrallcrs to considcr thc various policics and

8at www.4front.fi rctricvcd on 7'h Scptcmbcr 202 I
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a
lcgislations to avoid ovcrlaps with cxisting policy, lcgislativc and institutional
intcrventions,

2. 'l'hc bill ought to bring out thc spccific scgmcnt of innovation start-ups that sccm to
havc uniquc nccds lrom thc usual busincsscs and arcmainly bascd on digital or

tcchnological platlbrms.'l'he Ministry furthcr suggcstcd an arncndmcnt on thc

objcctivc of thc bill to rcad: "7'o provide a .fi'amework to encourage groy)th and
su:;tainable technological development oJ' innovative entrepreneurship; job and
wealth creation; and conducive business environment .fitr inrunation; attract talent
oncl capital ; and .fbr connected purpo,;es ".

3. 'l'hc bill must providc clarity on thc definition of startup which according to
thcMinistry arc "vcnturcs that arc foundcd around an idca or a problcm with a

potcntial fbr significant busincss opportunity and impact. 'l'hc aim bcing innovation,
dcvclopmcnl,dcploymcnt or commcrcialization ol new products, proccsses orscrviccs

drivcn by lcchnology or intcllectual propcrty.

4.'l'hc Startup Ilill 2021's locusis onthosc involvcd in tcchnological

dcvclopmcnl/innovations whilc on thc othcr hand, thcrc cxist a widc rangc ol othcr
startups cngagcd in othcr scctors.'l'hc Ministry thcrclorc proposcs thc cstablishment

ol an intcgratcdliamework for awarcncss, identification and profiling ol' slart-

upsacross the country and for the cstablishmcnt of a structurcd approach for
tcchnology transl'cr, commcrcializ.alion of innovations and morccngagomcnt with thc

privatc scctor through partncrships and inccntivcs.

5. 'l'hc key focus ol'thc starlup bill is 1o rcgulatc organizations lormed to scarch lor a

rcpcatablc and scalablc busincss rnodcl and bascd on tcchnology and innovation
hcncc sctting apart startups from othcr ncwly cstablishcd busincsscs. Additionally,
conccrns wcrc raiscd as thc bill sccms 1o be too focuscd on incubation and not start-

ups.

6. 'l'hc sta(up bill should not introduce additional hurdlcs but should instcad facilitatc
and providc an cnabling cnvironmcnt lor establishmcnt of thc vcnturcs. Among thc

issucs of conccrn arc doublc compliancc and mcmbcrship of trustccs among othcrs.

7. 'l'hc startup bill ought to locus on addrcssing fiscal and non-flscal issucs including
introducing inccntivcs as opposcd to crcating offlccs. According to thc Ministry, thc

bill ought to considcr inccntivcs that arc rclcvant to thc cntcrpriscs atthc sta(up and

accclcrator stagcs. It was notcd that thc inccntives cxpcctcd in thc bill will bc

providcd lor at thc point of consideration by thc National Asscmbly to avoid thc
'moncy bill' tag.

tt. Ilnlbrcing thc intcllcclual propcrty rights in thc contcxt ol start-up is pararnount as

intcllcctual propcrty laws cxist.

4.0 COM M II"I'I,] E,' S OIISEITVATI ONS ND RECOMMENDA'IIONS

4. I Committec Obscrvations
'l'hc Cornmittcc thcrclorc obscrvcd that thc bill rnay procccd lbr thc committcc stagc with
amcndmcnts on thc dcfinition to providc clarity on thc objcct of thc Ilill

4.2 Committee's Rccommcndations

\4



F-ollowing the Commitlec intcractions with thc Start-up Ilill (Scnatc Ilills No.l) of 2021 thc

Committcc proposcs the following two amendments-

CLAUSE 8

THAT clausc 8 of the Ilill bc amcnded in subclausc (lXb) by-
(c) dclcting thc word "sevcn" appearing immcdiatcly aftcr the words "not morc

than" in subparagraph (i) and substituting thercfore the word "three"; and

(d) dclcting thc word "ten" appearing immediatcly after thc words "bc up to"
appcaring in subparagraph (ii) and substituting therefor thc word "fivc".

CLAUSE 2

THAT clausc 2 of the Bill bc amended-

(d) by dclcting thc dcfinition ol'thc word "startup incubator";

(e) in the definition of thc word "startup" by dclcting thc wclrd "an" appcaring
immcdiately after thc words "startup includcs" and substituting therclor thc
words "a tcchnology-bascd"; and

(0 by inscrting thc lollowing ncw definition immcdiatcly aftcr thc dcfinition of thc
word "startup"-

"start-up incubator" mcans a company, partnorship, non-
governmental organization or limitcd liability partncrship whosc
principal object is thc support of thc birth and dcvclopmcnt of start-ups,
innovation and activitics relatcd 1o thc translcr o1'tcchnology, rcscarch,
and dcvclopmcnt and innovation proccsscs through thc o1lcr ol'
dcdicated physical spaces and scrviccs advice.
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ON SATUITDAY 6I'II
1 AT 11. OO.AM AT THE MASTIUA SI.]ITENA

Scn. (Dr.) Abdullahi Ibrahim Ali, CBS-Chairperson
Scn. (Dr.) Gcrtrudc Musuruvc, MP- Vicc- Chairpcrson
Scn. (CPA) Farhiya Ilaji, MP
Sen. Mohamed lraki, MP
Sen. Mercy Chebcni, MP

WITI{ AI'OLOGY

Scn. (Prol.) Kithurc Kindiki, MP
Scn. Philip Mpaayci, MP
Scn. Agncs 7.ani,MP
Scn. Wario Golich, MI'}

Mr. Petcr Mulesi- Clcrk Assistant
Ms. I.ucy Radoli- Lcgal Counsel
Ms. Milliccnt ltatcmo- Audio Officcr
Ms. Njcri Manga- Mcdia Itclations Officcr
Ms. Jackic Mali- OIfice Socrctary
Mr. Mariko Rochc- Officc Assistant

N0.435/2021: : PIIELIMINAITIES

ihairpcrson callcd thc mccting to ordcr al 09.45 am and thcrc lbllowcd a word ol'

NO.436/2021 : Al)0P1'ION OF"I'Illl A()liNDA

of tho mccting was adoptcd aftcr having bccn proposcd by Scn. (I)r.) (icrtrudc
vc, MP and sccondcd by Scn. CPA. Farhiya IIaji, MP as follows-

Preliminarics

Prayer
Adoption of Agcnda

Confirmation of Prcvious Minutcs

Consideration and Adoption of the Draft Iteport on thc Start-L-lp Bill (Senatc

bills No. I of 2021)

Adjournment and Date of Ncxt Meeting

NO. 437 /2021: CONFIIIMATION OF I'I{EVIOUS MINUTFIS

of thc 1181h Sitting of the Standing Committee on 'l'ourism, 'fraclc and

zation that was held on Thursday, 4th November, 2021 at 11.00 am wcrc

as truc reflection of thc delibcrations aftcr having bccn proposcd by Scn. (Dr.)
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(icrtrudc Musuruvc, MP and sccondcd by Sen. Mohamcd Iraki, MP. 'l'hc adoption was

chaircd by Scn. l;arhiya llaji, MP.

l'here wcrc no matlers arising.

MIN. N0. 438/2021: \ oF' OF'

COMMITTE,T] RIII'ORT ON TIIE, START-UI' BILL
(SE,NATE, I}ILLS. NO.I OF 2O2I)

'l'hc Chairpcrson invitcd thc sccrctariat to brielly takc thc committcc through thc drali
rcport and obscrvcd that most of thc issucs had bccn agrccd upon. Ms. I-ucy Radoli, Lcgal
Counscl bricled thc Committcc on the Drafl Committee Itcport on thc Start-Up Ilill (Scnatc

Ilills No. I of 2021) as follows-
Starl-ups:l]npacking and Contcxtualizing Start-ups and Startups I]cos],stcms

Stcvc Illank dcllncs startups as an organization {brmcd to scarch for a rcpcatable and

scalablc busincss modcl, and bascd on tcchnology and innovation. 'I'hc lattcr sctting apart
starlups liom othcr ncwly cstablishcd busincsscs. Startups creatc ncw jobs and tax incomc
as wcll as dcvclop ncw scrviccs and solutions and as such lucl thc rcncwal of morc
cstablished busincsscs and industrics. IIowcvcr, most ncw startups lail and only vcry lcw
arc ablc to scalc up and grow. 'l'hcrolbrc, Ibr cach succcsslul startup thcrc will scvcral othcr
startups. 'l'hc dcllnition almost highlights thc naturc o1''startup' as a ccrlain phasc in thc
lil-ccyclc of a company.

'l'o furthcr undcrscorc how startups can bc sct apart lrom othcr busincsscs, thcy nced an
idca and a clcar vision lilr its implcmcntation. 'l'his thcrclbrc calls lbr spccific stagcs and
rcquircmcnts likc building a tcam; dclining conccpts lor the ncw products and scrviccs;
sctting up a viablc stratcgy and committing to its implementation. Iiurthcr, thcy also
rcquirc thc validation of products and scrvices through initial customcrs and rcsources for
lurthcr dcvclopmcnt. Startups subscquently nccd to scalc up by attracting new customcrs
and gctting into broadcr markcts hcncc against startups liom all ovcr thc world. Iior start
up to succccd in global compctition, thcy rcquirc the right pcoplc and talcnt and clficient
collaboration; Iunding and growth financing: acccss to nctworks and strong busincss
compctcncc and potential customcrs and cnd-uscrs.
Currcntly, Startup ecosystem is bcing used in thc contcxt o[ innovation and
cntrcprcncurship to rc{-cr to a spccific gcographic arca or 'hotspot' (c.g. Silicon Vallcy)
with high dcnsity of startr"rp companics and cntrcprcncLrrs. 'l'hc (ilobal Startup Iicosystcm
I{anking rcport, dcllnes startup ccosystcms as 'a mctropolitan city or gcographic arca with
a sharcd pool ol'rcsourccs'. l;urthcr startup ccosystcms rcly on actors likc startups
thcmsclvcs; fundcrs and invcstors; incubators; accelerators or other public or privatc
scrvicc providcrs; proccsscs, cvcnts; and institutions like mcct ups and hcckathons.

Startups Acts : C<lmparativc Studics

Startup Acts arc dcsigned to makc it easicr for startups to operatc. Startup Acts include an
amalgamation of policics intended to increase the inccntives for young pcople to start a
vcnturc, invcstors to put thcir moncy into promising companies, and othcr ccosystem actors
to lcnd thcir support whcrc it's nccded. I;or Tunisia and Scnegal, thcse policies arc part of



govemment strategics to position their countrics as innovation hubs by lcvcraging
toch sccnc to improvc cr:onomic dcvclopmcnt

ccosystem emerged globally in the United States, in what is now refcrred to as

ilicon valley' consisting of mainly information technology companies likc Googlc,
I'IP, Oracle, Cisco, Faccbook, 'Iwittcr among olhcrs. It also decmcd to comprisc thc
numbcr of startups in thc world.

ta

16, India launchcd the Startup Action Plan, SAP'the Startup India Initiativc'whose
vc was to addrcss aspccts of startups ccosystcm and as a support lramcwork lor
tivc cntrcprcncurs. India's motivation bchind thc action plan was to lastrack thc
of thc startup movcmcnt lrom digital/technology sector to clthcr scctors including
manufacturing, agriculture, education and healthcare. liuflhcr, to movc thcir

from cities (Tier I cities like Mumbai, Delhi) to (Tier 2 and 3), semi urban
I areas

I cnd, SAP contains thrcc major arcas lor cmpowcring potcntial start-ups: (i)
lding and simplification; (ii) lunding support and inccntivcs; and (iii) incubalion and

partnership (Start-up India 2016). In terms of India's lbcus on
ification and handholding' the lollowing strategies apply:-

thc compliancc rcgimc
ii) Proving offi cial online nctworking portals at www.starlupindia. gov. in
l ll liast tacking patcnt cxamination at lower costs including lcgal support

laxcd norms of public procurement for startups
iv) astcr exit for slart ups

support initiatives through funds of funds lor startups includc:-
i) Formulation of Crcdit (iuarantcc Schcme lor Startups
ii) Offcring 'l'ax cxcmptions including tax excmption on capital gains, tax

liday for startups for three years, tax cxcmption on investmcnts abovc
markct valuc ctc.

l'o faoilitate industry -acadcmia partncrship and incubation, SAP providcs lor thc
llowing:-

i) Organizing startup fest for showcasing innovation and providing a collaboration
latform
ii) Launch of the Innovation Mission
iii)Ilarncssing privatc scctor cxpcrtisc for incubator sclup

,/ Iluilding innovalion ccntcrs at national inslitutcs
,/ Sctting up rcscarch parks
,/ Annual incubator and grand challcngc.

Tunisia Start Up Act
basis of thc'l'unisian Start-up Act was thc following clcmcnts. 'l'IIA'l':-

b

l. 'I'he l-unisian entrcpreneurship ecosystem is dominated by public sector entities



IV

'l'hc hicrarchical structurc of thc busincss scctor in 'l'unisia inhibits thc cntry of
young cntrcprcncurs who arc not yet part of establishcd business networks but who

arc usually willing to bring innovativc, often unconventional ideas into the market.
'l'hc busincss activity is highly conccntratcd in'l'unis and a few othcr coastal cities,

hcncc making it dillrcult to crcatc jobs;
'l'hc high ratc of youth uncmploymcnt, espccially in the country's southcrn and

intcrior rcgions whcre the digital sectors have started morc slowly.
'l'hc low co-ordination of funding programs making some companies more

dcpcndcnt on outsidc funding than on maintaining a competitive cdge.

'l'hc Start-up Act is thcrclorc part of thc widcr strategy callcd Digital 'I'unisia 2020,
promotcd by thc 'l'unisian Govcrnmenl. It idcntifies a lcgal framework that includcs 20
mcasurcs in Iavour of invcstors and start-ups. 'l'hcsc mcasurcs are structured around frve
main thcmcs:-

i. dcl-rnc and labcl thc slart-ups;

ii. supportcntrcprcncurship;
iii. crcatc an snvironmcnt that makcs it casier thc cstablishmcnt, dcvclopment, and

liquidation ol companics;

iv. acccss to lunding;
v. acccss to intcrnational markcts.

Kcy clcmcnts of 'l'unisia's Start-up Act includc:-
i. Statc salarics lbr up to thrcc loundcrs pcr company during thc first ycar of

opcrations;

ii. (]cncrous tax brcaks, and a onc-ycar lcavc pcriod lbr both public and privatc

scctor cmployccs to start a company with thc right to rcturn to thcir old jobs;

iii. start-up grants;

iv. liast-track licsnscs to obtain startup rcgistration documcnts and

v. lncrcascd statc support lbr covcring patcnt liccnscs.

'l'hc same applics to thc Scncgal vcrsion which aims to help position thc country as thc
lirancophonc lcadcr in tcch and entrepreneurship on the continent. Senegal policies includcs
thrcc tax-frec operational years for start-ups, training for youth and femalc entrcprcncurs,
and a slartup rcgistration platform casily acccssiblc on a govcrnment wcbsitc.

c) ()hana Start-up Act
lior thc casc of (ihana, the Start-up Act is a legal framework that defines what a start-up is
and crcatcs spccific inccntivcs that would encourage the creation and dcvelopment of start-
ups in Ghana 1o drive cconomic dcvclopmcnt. 'l'hc Ghana start-ups Act provides the
opportunity to crcatc a start-ups-fricndly ccosystem that would accelerate the digital
translbrmation agcnda. 'I'hc rcasons lbr thc start-up:-

and
'l'hc Ghana start-ups Act clcarly dcfines what a start-ups is and what it is not hcnce
providing clarity lor policymakcrs, dcvelopmcnl partncrs, corporate entities, and other
stakcholdcrs who dcsign specific programs to support thc growlh of start-ups in
Ghana. 'l'his clcar dcfinition cnsurcs quality data is collcctcd for program and

inccntivc dcsign. A succinct dcfinition of start-ups would also rcmove all ambiguity



and tcrritorial clashcs among government agcncics rclatcd to cntreprencurship and

private scctor support in Ghana.

Clcar and prcdictablc framcwork
A clcar and prcdictablc lramework for thc start-ups ccosystcm. 'l'hc Ghana start-ups

Act was cxpccted to harmonize all the inccntivc structurcs aimcd at supporting

vcnture building scattered in various policics, programs implcmcntcd by diffcrent
ministries. 'l'his cnsures the alignmcnt, cohercncc, and continuity needed to catalysc

the cntrcprcncurship ccosystem. A consistcnt and prcdictablc lcgislativc lramcwork
attracts invcstors and significantly improvcs thc busincss cnvir<lnmcnt in a country.
'l'his makcs start-ups acts prclcrable to thc best cntrcprcncurship policy or program.

lll. Improvcd casc of doin "start- uns" in Ghanao

'l'hc start-ups Act prioritizes the unique challcngcs start-ups lacc at distinct phascs of
their growth and suggests specific recommcndalions to mitigatc thcm. lior instancc,

the act proposes a ticrcd tax obligation on start-ups bascd on thcir growth stagc. It also

rccommcnds capacity and financial support for start-ups to protcct thcir intcllcctual
propcrty, acccss markct, and bankruptcy support, among othcrs. Somc of thc succcss

storics ol' tcch start-ups in Ghana includc mPharma, ZeePay, AgroCenter,l)ext
tcchnology among many othcrs. 'l'hc proccss lor dralting thc (ihana start-ups act is
still undcrway.

d) Startups: Policics and Instruments
Startup ccosystcms rely on consistent policy instrumcnts lbr successful

implcmcntation and scale up. 'fhc lollowing eight (8) policy domains havc bccn

idcntilicd as kcy: (iovcrnmcnt and rcgulalion; Itcscarch, dcvclopmcnt and innovation

systcm; Inlrastructurc and attractivcly; Markcts & customcrs; I;inancing;

Iintrcprcncurial skills and education; Culturc, networks and community and IJusincss

support. In tcrms of govcrnment and rcgulation, gcncral policics linkcd to startup up

law may includc: rcgulation rclatcd to starting a busincss, cxits, bankruptcics,

taxation, corporatc and cntrcprencurial laws, and immigration policics labour policics

among othors.

Start-ups rcquire specific support instruments and programs and as such any start-ups

policy may nccd to articulate the lcgal framcworks undcrpinning such instrumcnts.
'l'he main oncs includc-Pre-incubators or start-ups launch programmcs, Incubators,

Accclcrators, Co-working Spaces, Ilackathons, Mcctups and othcr Startup cvcnts,

among othcrs.

c) Considcration of thc llill ( Sccond ll.eading )
'l'hc Start-up Ilill (Scnatc Bills No.l) ol 2021 was considcrcd lor thc sccond rcading

on thc 22"d July 2021,27't'July and the 29tr'July 2021. 'l'hc lirllowing wcrc somc of'

thc cmcrging issucs:-

i. 'l'hc rolc of start-ups ecosystems, thcir rcgistration, incubation and their

contribution to thc (iross Domcstic product (GDP);

ii. Itccognising thc rolc of County govcrnmcnts in growing start-ups;

I
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llarncssing thc contributions and mandatc of thc Kcnya National Innovation
Agcncy in thc slartup ecosystem;
'l'hc rolc of govcrnment in growing startups which is to crcate an cnvironment
that cnablcs thcir growth (through introduction of inccntivcs including tax
holidays as opposcd to funding; and
'l'hc rolc <ll'parlncrships in innovation.

f) Committce Mcctings with Stakcholders
'l'hc Committcc hcld scvcral sittings to considcr thc bill. I)rior to thc stakcholdcr's
cngagcmcnt, thc Committcc callcd <ln thc public 1o makc submissions on thc bill
through thc local daily ncwspapcr datcdStl'May 2021.'l'hc lbllowing institutions
prcscntcd thcir vicws and submissions; thc Ministry ol- lndustrializalion,'l'radc and
I')ntcrprisc l)cvclopmcnt, Nairobi Incubation Laboratory (Nnll.AI]), Capital Markcts
Authority (CMn ), Lawycrs IIub and Kcnya l)rivatc Scctor Association (KIil,SA).

g) l)mcrging'I'hcmatic Issucs
'l'hc lirllowing arc thc key thcmcs arising liom thc prcscntations and consequent
submissions lrom thc various stakeholdcrs. 'l'hc issucs wcrc considercd by the
Committcc and as such lbrm the basis of thc amcndmcnts.

l. 'l'hcrc cxists a Micro and Small and Mcdium Iintcrprisc Ac1,2012 which
spcaks 1o thc rcgulation of micro and small or any othcr ncwly cstablished
busincss cntctpriscs in Kenya including startups. Ilowcvcr, this is specifically
on slandards, product dcvclopmcnt, intcllcclual propcrty, rcgistration,
incubation sorviccs and financing among othcr functions. 'l'his calls lor thc
drallcrs to considcr thc various policics and lcgislations to avoid ovcrlaps with
cxisting policy, lcgislativc and institutional intcrvcntions,

2. 'l'hc bill ought to bring out thc spccific scgmcnt of innovation startups that
sccm to havc uniquc nccds lrom thc usual busincsscs and arc mainly based on
digital or tcchnological platforms. 'l'hc Ministry Iurthcr suggcstcd an

amcndmcnt on thc objcctivc of thc bill to rcad: "7'o provide a .framework to
encourage grou,lh anrJ suslainable technological developmenl o.f innovative
entrepreneurship; job and u,ealth craalion; and conducive business

environment ./br innovation; altracl talent ancl capitul; and /br connected
purp1ses ".

3. 'l'hc bill must providc clarity on thc dcfinition ol'startup which according to thc
Ministry arc o'vcntures that arc foundcd around an idca or a problem with a

potcntial lor significant business opportunity and impact. 'l'hc aim being
innovation, dcvclopmcnt, deploymcnt or commcrcialization of ncw products,
proccsscs or scrviccs driven by tcchnology or intcllcctual propcrly.

4.'l'hc Startup Ilill 2021's focus is on thosc involvcd in technological
dcvclopmcnt/innovations while on thc olhcr hand, thcrc exist a wide rangc of
othcr startups cngaged in other scctors. 'l'hc Ministry thcrclorc proposes thc
cstablishmcnt of an intcgrated lramcwork 1br awarcncss, idcntification and
proliling ol'startups across thc country and lor the cstablishmcnt of a structurcd

)
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approach lor tcchnology transfcr, commcrcialization of innovdtions and morc

cngagcmcnt with the privatc sector through pa(ncrships and incentivcs.

5. 'l'hc key focus of the startup bill is to rcgulatc organizations lormed to scarch

lor a repeatable and scalable business modcl and bascd on tcchnology and

innovation hence setting apart startups from othcr ncwly cstablishcd

busincsscs. Additionally, conccrns wcrc raiscd as thc bill sccms to bc too

focused on incubation and not start-ups.

6. 'l-hc startup bill should not introduce additional hurdlcs but should instead

facilitate and provide an enabling environmcnt for cstablishment of thc

vcnturcs. Among thc issues of conccrn arc doublc compliancc and mcmbcrship

ol' trustccs among others.

7. 'l'hc startup bill ought to focus on addrcssing fiscal and non-fiscal issucs

including introducing inccntivcs as opposcd to crcating officcs. According to

the Ministry, thc bill ought to considcr inccntivcs that arc rclcvant to thc

cntcrpriscs at thc startup and accclcrator stagcs. It was notcd that the inccntivcs

cxpcctcd in thc bill will be providcd lor at thc point of considcration by thc

National Asscmbly to avoid the 'money bill' tag.

8. Iinforcing the intellectual propcrty rights in the contcxt of start-up is paramount

as intcllcctual propcrty laws cxist.

COMMI'l"l'llli'S OIlSIll{Vn'l'IONS ND I{IICOMMIiNI)n'l'IONS

Com mittcc Obscrvations

Committcc madc thc following obscrvations-'I'hat;

'l'hc rcpclrl had citations liom successlully implcmcntcd Start-ups in India, (]hana,
'l'unisia and Scncgal whcrc thc statcs had providcd llscal incentivcs to thc

innovators. Somc of the bcst examples includcd paymcnt of salarics for thrce staff
lor a pcriod of onc year. l'he Committcc lurthcr obscrvcd that Kenya could

bcnchmark and adopt such modcls on Ilscal inccntivcs to thc young innovators.

Ilowcvcr, thc committcc obscrvcd that thcrc was nccd lbr lurthcr inlormation on thc

gaps that cxistcd in thc laws guiding start -ups;

2) oncc thc Bill was passcd, the Committce would follow-up to ensure that thc

rcgulations wcrc gearcd towards facilitating rathcr than inhibiting the start-ups in thc

country and in the countics;

3) that thc rcport was a true rcflcction of thc dclibcrations of thc Membcrs and
submissions by numcrous stakeholdcrs.

4) Following the Committcc interactions with thc Start-up Ilill (Scnate Bills No.l) of
2021 thc Committcc proposcs thc following two amcndmcnts-

CLAUSI,I tt

[tIIAl'clausc 8 of thc l]ill bc amended in subclausc (1)(b) by-
(a) delcting the word "seven" appcaring immediatcly aftcr thc words "not morc

than" in subparagraph (i) and substituting thcrclbr thc word "threc"; and
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(b) dclcting thc word "ten" appearing immcdiatcly aftcr thc words "be up to"
appcaring in subparagraph (ii) and substituting thcrelor thc word "five".

CI,AUSI.I 2
'l'IIA'l'clausc 2 of thc Ilill be amended-

(a) by dclcting thc dcllnition of thc word "slaflup incubator";

(b) in thc dcl'inition of thc word "startup" by dclcting thc word "an" appcaring
imrncdiatcly allcr thc words "startup includcs" and substituting therefor thc
words "a tcchnol<>gy-bascd"; and

(c) by inscrting thc Ibllowing ncw dcllnition immcdiatcly alicr thc dcfinition of thc
word "slartup"-

"startup incubator" mcans a company, pa(ncrship, non-
govcrnmcntal organization or limitcd liability partncrship whosc
principal objcct is thc support of thc birrh and dcvclopmcnt of start-ups,
innovation and activitics rclalcd to thc translbr of tcchnology, rescarch,
and dcvclopment and innovation processcs through the offer of
dcdicatcd physical spaces and scrviccs advicc.

5) Adoption of thc Committcc Rcprlrt: 'l'hc Committcc unanimously adopted thc
rcport on thc Start-tJp Ilill (Scnatc Ilills No.1 of 2021) alicr having becn proposcd

by Son. Mohamcd lraki, MP and sccondcd by Scn. CI'A. l;arhiya IIaji, MP.

MIN. NO. 439t21t21: AD.IOUI{NMI'NT ANI) DATE OF TIIE, NE,XT
MI,IIiITIN(;

sr(;NA't'tJrut
CIIn lRI'}llltSON: SI.IN. (DR.) AIIDULLAHI IIIRAIIIM ALI, CBS, MP)
(r'l' Novcmb cr,202l

t

'l'hcrc bcing no othcr busincss, thc mccting adjourncd at 1 1.52 am and thc ncxt mccting was
sclrcdulcd lbr Wcrlncsday, lOth Novemberr202l at 11.00 am via zoom.
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E l,''l'llli llSrrl IT'I'IN THII STANDING COMMII"I'I]E

VIA

Scn. (Dr.) Abdullahi Ibrahim Ali, CllS-Chairpcrson
Scn. (Dr.) Gcrlrudc Musuruvc, MI'}- Vicc- Chairperson

3) Scn. Mohamcd Faki, MP

WITH Y

l) Scn. (CPA) Farhiya IIaii, MI'
2) Scn. Mcrcy Chcbcni, MP

Scn. (Prof.) Kithurc Kindiki, MP
Sen. Philip Mpaayci, MI'
Sen. Agncs /,ani,Ml>
Scn. Wario Golich, MI'}

Mr. Pctcr Mulcsi- Clcrk Assistant
Ms. Marale Sandc- Itescarch Officer
Ms. Lucy Itadoli- Lcgal Counsel
Ms. Milliscnt l{atcmo- Audio Olficcr
Ms. Njcri Manga- Mcdia l{clations 0lfiocr

NO.429t21t2t: : I,ITEI,IMINARIES

on callcd thc mccting to ordcr al 11.23 am and thcrc lbllowcd a word ol'

. NO. 430t2021 : ADOPTION OF TI{E AGENDA

agenda of thc mccting was adoptcd aftcr having bcen proposed by Scn. Mohamcd liaki,
and sccondcd by Scn. (l)r.) (]crtrudc Musuruvc, MP as follows-

3

4

5

6

'l

M
I

I Prcliminarics
Prayer
Adoption of Agcnda

Confirmation of Prcvious Minutes

Consideration of thc Committee Iteport on the Stan-tJp Ilill (Scnatc Ilills. No. I

of 2021)

Any othcr llusiness
Adjournment and Datc of Ncxt Meeting

OUS MINU'I'I]S

l.

IN

I

2
1J

4

5

NO. 431/2021: CONI,'lltMA'[ION OI,' PllFlVI



Minutcs ol' thc ll7th Sitting of thc Standing Commitlec on 'l'ourism, 'l'radc and

Industrialization that was hcld on Wcdncsclay, 3'd November, 2021 at 11.00 am were

confirmcd as truc rcflcction of thc dclibcrations after having been proposcd by Scn. (Dr.)

Abdullahi Ali, CIIS, MI' and sccondcd by Scn. (l)r.) Gertrudc Musuruvc, MP. 'l'hc

adoption was chaircd by Scn. Mohamcd l;aki, MP.

l'hcrc wcrc no mattcrs arising.

MIN. NO.43212021: CONSIDERA N OF THE COMMITTE,II, REI'ORT ON
.I'I 

I E S'I'AIT]'-I]P BII,I, (SI.]NATE I}ILLS. NO.I OF 2O2I)

'l'hc agcnda was dcl-crrcd duc to lack of sufllcicnt quorum to adopt a Committcc rcporl as

only thrcc Mcmbcrs wcrc prescnt against a minimum of 5 Members

MIN. NO. 433/2021: ANY OTIIER IIUSINIISS
wor ln 2l

It was rcportcd by thc sccrctariat that all logistics related to thc Committcc travcl to
Mombasa lor thc workshop on 'l'radc Ncgotiations werc complctc and thc following
Scnators had conllrmcd attcndancc-

l) Scn. (l)r.) Abdullahi lbrahim Ali, CllS-Chairpcrson
2) Scn. (l)r.) Gcrtrudc Musuruvc, MP- Vice- Chairperson
3) Scn. Mohamcd liaki, MP
4) Scn. (CPA) Farhiya IIaji, MP
5) Scn. Mcrcy Chcbcni, MP
6) Scn. I'}hilip Mpaayci, MI'

MIN. NO. 43412021 Ar).t()unN AND THE, DATI.] OF THE, NI,IX'[
MI.lll't'lN()

'l'hcrc bcing no othcr busincss, thc mccting adjourned at 11.52 am and the next meeting was

schcdulccl lbr Wcdncsday, l0thNovcmber,202l at 11.00 am via zoom.

SIGNA'I'UITF],
CI IAII{PIIRSON: SEN. (I)R.) AIII)ULLAIII IBI{AHIM ALI' CBS, MP)
(r'r'Novcmb cr.202l

rh
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I

ES OF THE II2.I'II SITTIN OF THE STANDIN MM

I OO AM VIA ZOOM

Sen. (Dr.) Abdullahi Ibrahim Ali, CBS-Chairperson
Scn. (Dr.) Gertrudc Musuruvc, MP- Vicc- Chairpcrson
Scn. (CPA) Farhiya IIaji, MP
Scn. Mohamed Faki, MP

WITH APOLOGY

Sen. Mcrcy Chcbcni, MP
Scn. (Prof.) Kithure Kindiki, MI'
Scn. Philip Mpaayei, MP
Scn. Agnes Zam,MP
Scn. Wario Golich, MP

I

ohnson Sakaja, CIIS, MP

Mr. Pctcr Mulesi- Clcrk Assistant
Ms. Lucy Itadoli- Lcgal Counscl
Ms. Millicent Itatemo- Audio Olliccr

;NO.397120212 I'REI,IMINARIES

[hairpcrson callcd thc mccting to ordcr at ll.16 am and thcrc lollowcd a word of

lr. IIc wclcomed Sen. Johnson Sakaja, CRS, MP and his dclcgation to thc sitting of thc

lnittcc to consider thc Start-[Jp Bill, 2021.

[Rlained that the Committee had interrogated the submissions on thc Start-lJp I]ill,
and idcntified arcas of conccrn for lurthcr clarification.

IN. NO.398/2021 : AIX)l''l'lON Ol."l'l I li A(; IiNl)A

agcnda o[ the meeting was adoptcd after having been proposcd by Scn. Mohamed Faki,
and seconded by Scn. (Dr.) Gcrtrude Musuruve, MP as follows-

I'rcliminarics
Prayer
Adoption of Agcnda
Consideration of Emcrging Issucs from Submissions on thc Start- Up llill
(Senate Ilills No.l of 2021)

Any othcr Ilusiness

Adjournmcnt and l)ate of Ncxt Mecting

CONSIDEITATION OF EMI.]IIGIN(; ISSUES I.'ROM
SUI}MISSIONS ON I'IIF] S'I'AII'[- UP BII,I,
(SE,NATE I}ILLS NO.1 OF 2O2I)

)
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I

N. No. 399120212



'l'hc Chairpcrson invitcd thc Secrctariat to take the Committcc through thc matrix on

cmcrging issucs on submissions madc on thc Start-Up I\r11,2021.

Ms. Lucy I{adoli, l.cgal Counscl inlormcd thc mceting of thc lbllowing arcas of concern in

thc Start-Up llill, 2021 as follows; That;
l. I)cfinition of a start-up. In clause 8 of thc llill an cntity may bc classified as a

start-up if thc cntity intcr alia, has as its objccts, thc innovation, dcvelopmcnt,

production or improvcmcnt and commcrcialization ol- innovativc processcs or

scrviccs or if it's a scalablc busincss modcl. liurlhcr, Mr. Sam Gichuru ol-

Nailab positcd that at the inception of a start-up, it may be difficult to
dctcrmine scalability and this should be an aspcct to be dispensed with when

considering cntrancc into an incubation programmc. Scn. Sakaja on thc other

hand sought to clarily thal thc Ilill only intcnds to apply to cmerging cntitics

that are dcaling with innovation ccntred around tcchnology.

2. 'l'hc timc pcriod dcdicatcd to tho rcgistration of start-ups undcr clause 8. In its
prcscnt form, thc llill rcquires that a start-up must be in cxistcncc for a period

no1 cxcccding sovon ycars liom datc of incorporation and in thc casc ol
biotcchnology scctor a pcriod not cxcccding tcn ycars lrom the date of
incorporation.

3. 'l'hat thc rcquircmcnt lbr rcgistration prescnts an additional burcaucratic hurdlc

to start-ups. In addition to slafl-ups rcgistcring undcr traditional busincss

modcls such as companics, partncrships or solc proprictorship, thc requircmenl

lbr registration bclbrc acccssing an incubation programmc will crcatc

additional hoops through which thcsc cntitics should jump through and this

may be dctrimcntal to thcir sustainability whcrc thoy aro compcting with biggcr

and morc cstablishcd Irrms.

Obscrvations by the Committcc

l;rom thc dclibcrations that cnsucd, thc Committee made the lbllowing concems-That

I ) Whcthcr or not to maintain thc dcl'inition of thc start-IJp in thc Ilill and kcep thc

gcncral dcfinition or amcnd it to includc tech-bascd start-ups

2) Clcarly bring out thc diflcrcncc bctwecn the objects and mcmorandum of the tlill
and that of thc Small and Micro-lintcrprisc t\cl of 2012:

3) 'l'hc dollnition of thc Start-LJp in thc Ilill was not comprchcnsive and specific as

most ol- it is covcrcd in thc Small and Micro- Ilntcrprisc Acl,2012.

Rqsrronsc bv Sen. Sakaia. CIIS. MP
Scn. Johnson Sakaja, CBS, MP and his delcgation addressed the conccrns of the Committcc
on thc Ilill on thc following thcmatic arcas -

a) 'l'hc diflcrcncc betwccn Startups and SMEs and why thc Startups arc a bctter option
'l'hc Ilill was not targcting SMIis in thc traditional scnsc as thcre was an existing
lcgislation lor normal busincsscs;

b) I{cgistration for stan-ups was not an impediment but only lor sccking fiscal and non-
Ilscal incentives for ncw start-ups; and

c) 'l'hc Potcntial for startups in Kcnya noting that the Nigcrian Start Up Act was taken
{iom thc Kcnyan vcrsion of thc Ilill and had been succcsslully implcmcntcd.

'
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with the Committce proposal to consider amending the title of the Bill and providc
dcllnition ol' the Start-[Jps

ns of thc Committce

thc deliberations, it was rcsolved as follows-That the sccrctariat-

Rcvicws thc objects and mcmorandum of thc Ilill and furthcr thc dcfinition of thc

Startups and il'it was nccessary to amcnd thc titlc of thc Ilill; and

providc advisory on whethcr the objccts and memorandum of thc tlill can bc

achieved through amendments to thc Small and Micro-lJntcrprise Act, 2012 and

rcport back to the Committcc during thc subscquent mcctings.

NO. 400/2021: ADJOURNMENT AND THI,I DA'I'FI OI.' TIIII NI,IX'I'
MI.]E'I'IN(;

no othcr businoss, the meeting adjourned al12.31 pm and thc next mecting was
for Thursday, l4thOctober,,202l at 11.00 am via zoom

TUIIE
ON: SFI,N. (DR.) AIIDULLAIII IIIRAIIIM ALI, CBS, MI')
,2021
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HE 1ll'rll SITTING oF MMI'I"I'F],E ON
TRIALIZATION HE Y

B 2021 A

Sen. (Dr.) Abdullahi Ibrahim Ali, CBS-Chairpcrson
Sen. (Dr.) Gcrtrudc Musuruve, MP- Vice- Chairpcrson
Sen. (CPA) liarhiya tlaji, MP
Sen. Mohamed liaki, MP

H AI'OLOGY

Sen. Mercy Chebcni, M[)
Sen. (Prof.) KithurcKindiki, MP
Sen. Philip Mpaayci, MP
Sen. Agncs 7.ani,MP
Sen. Wario Golich, MP

't' 1'

Mr. Peter Mulesi- Clerk Assistant
Ms. I-ucy Radoli- I-egal Counsel
Ms. Millicent Ratcmo- Audio Officcr

N0.39212021: I'ITELIMINAIIIES
'l bhui.p"rron

NO.393/2021 : ADOI,TION OF 1'I{E AGI.]NDA

alenda of the mceting was adoptcd afler having becn proposed by Sen. Mohamcd liaki,
anp seconded by Sen. (Dr.) Gertrude Musuruvc, MP as follows-

Preliminarics

. Prayer
Adoption of Agenda

Confirmation of Previous Minutes

Consideration of lJmerging Issues on Submissions made on thc Start- Up Ilill
(Senate Bills No. I of 2021)

Any other Busincss

Adjournment and Datc of Ncxt Mecting

I
1) Minutes of thc 109th Sitting of thc Stancling Committcc on 'fourism, 'l'rade and

Industrialization that was hcld on Wcdncsday, 29th Scptcmbcr, 2O2l at I 1.00 am

werc confirmcd as truc rcllcction ol'the dclibcrations allcr having bccn proposcd by

Sen. CPA Farhiya Ilaji, MP and seconded by Scn. Mohamed |aki, MP.

l'here were no matters arising.

Minutes of the ll0th Sitting of thc Standing Committcc on 'fourism, I'radc and

Industrialization that was hcld on 'l'hursday, 30t" Scptcmbcr,202l at 11.00 am wcrc

confirmcd as truc rcfle ction of the dclibcrations after having bccn proposcd by Scn.
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M O. 39412021 : Conllrmation ol' Prcvious Minutes
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called the mceting to ordcr at 11.10 am and thcrc followed a word of



CPA. Irarhiya tlaji, MP and scconded by Sen. Mohamed Faki MP. There were no

mattcrs arising.

MrN. NO.394/2021: CONSIDI]ITAI'ION O}- F] ITGIN(} ISSUE,S FROM
STJI}MISSIONS MADF] ON 'I'HI.], STAR'T-UP BII,I,
(SN,NATE, I}ILLS NO. I OF 2O2I)

'l'hc Chairpcrson invitcd thc Secrctarial to takc the Committee through the matrix on
cmcrging issucs on submissions madc on thc Start-t-lp 8i11,2021.

Ms. Lucy Itadoli, Lcgal Counscl inlbrmed thc Committcc of thc following arcas of conccrn

in thc Start-l.Jp l\ill,202l as lbllows; That;
Ovcrvicw of thc legislativc prorrosal
'l'hc Ilill providcs lbr thc cstablishment of incubation programmes and provides for

mattcrs relatcd to thc rolc of the national and county govcrnments.

(a) 'I'hc rolc of national and countv governmcnts
'l'hc Ilill providcs lor rolc of thc National and county govcrnmcnts in rclation 10

startups to includc, among othcr things, to -(a) promotcinnovation;

(b) lacilitate thc transfcr of tcchnology innovation;

(c) crcatc and dcvclop a sustainablc, globally compclitivc small and medium

cntcrprisc scctor that contributcs towards thc accclcratcd growth of thc cconomy;

(d) promotc thc crcation of omploymcnt and wcalth crcation; and

(c) promolc the linkagcs bctween univcrsities and research institutions and the

busincss community.
'l'hc Ilill also mandatcs thc National and county governments put in place a national

and county incubation policy lramcwork for thc dcvclopment of thc business

incubation scctor and start-up systcm.

(b) Rolc of thc Kcnva National Innovation Agcncv
'l'hc llill mandatcs thc Kcnya National Innovation Agcncy cstablishcd under thc

Scicncc, 'l'cchnology and Innovation Act, 2013, and county cxccutive committee

mcmbcrs rcsponsiblc for mattcrs relating to scicncc, tcchnology and innovation to

cstablish incubation programmcs and provides a lramework that regulates the

rclationship bctwccn incubators and startups.

(c) Rcsistration of startups
'l'he llill provides that thc Kenya National Innovation Agcncy shall bc responsiblc for

thc rcgistration of startups as wcll as maintenance ola startups database. The llill also

providcs lbr thc Itcgistrar to be compctitivcly rccruited by thc Public Servicc

Commission and appointcd by thc Agcncy.

{
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(d) Ccrtification of incubators
'I'he Bill providcs lor admission into incubation programmcs, ccrtillcation ol'
incubators and obligations of incubators.

(f) Incentives for startups
'l'he llill providcs thc following inccntivcs lbr startups-

(a) subsidised formalisation of startups;

(b) the protection of the intcllectual property of innovations by startups in Kenya and

with international organisations;

(c) fiscal and non-fiscal support to startups admitted into incubation programmcs;

(d) support in thc lorm of rcsearch and development activities; and

(e) establishment of a credit guarantee scheme for startups.

Flmc tssucs

Dcfinition of a start-up. In clausc 8 of the Bill an cntity may be classificd as a

start-up if thc entity inter alia, has as its objects, the innovation, devclopment,

production or improvcment and commcrcialization of innovative processes or

services or il' it's a scalablc busincss model. liurther, Mr. Sam (iichuru ol'
Nailab positcd that at the inception of a start-up, it may be dill-rcult to

determinc scalability and this should bc an aspcct to bc dispcnsed with whcn

considering cntrancc into an incubation programme. Sen. Sakaja on thc othcr

hand sought to clarily that thc Ilill only intends to apply to cmerging cntities

that are dcaling with innovation centrcd around tcchnology.

2. 'l'hc time pcriod dcdicated to the registration of start-ups undcr clausc 8. In its
prcsent form, the Ilill requircs that a start-up must be in cxistcnce for a period

not excecding scvcn years liom datc of incorporation and in thc casc of
biotcchnology scctor a pcriod not cxcccding tcn ycars liom thc datc o1-

incorporation.

3. 'l'hat thc rcquiremcnt for registration prcscnts an additional bureaucratic hurdlc

to startups. In addition to start-ups registcring undcr traditional business modcls

such as companics, partncrships or solc proprictorship, thc rcquircmcnt lbr
rcgistration bclorc acccssing an incubation programmc will crcatc additional

hoops through which thcse cntities should jump through and this may bc

dctrimental to their sustainability where they arc compcting with biggcr and

morc established firms.

fvations by the Committce

the delibcrations that ensucd, the Committee made thc lollowing obscrvations-'fhat

Some of the Scctions o1' the Ilill werc a duplication of thc Small and Micro-
Iinterprisc Act and thcrc was nocd to limit the current Ilill to 'l'cch-bascd

innovations.



2) 'l'hc objccts ol'thc bill should bc broadencd to includc othcr innovations spread in

diffcrcnt sphercs of production including tcchnological innovations-

3) 'l'hc dcllnition ol'thc Start-tJp in thc Ilill was not comprchcnsivc and specific;

llcsolutions of the Committec

It was resolvcd that thc Committcc will schedule a mceting with Sen. Johnson Sakaja, CIIS,

MI) to scck clarillcations on thc identilied issues belorc the Committec makes its
rccommcndations.'l'hc mccting was schcdulcd for Wcdncsday, l3th October, 2021 al11.00

am on thc zoom onlinc platlorm.

MIN. NO. 395/2021: ANY OTIII,lll BUSINITSS

'l'hc Commitlcc was inlbrmcd that therc was an invitation, which had bcen shared on thc
Committce platlbrm liom thc Ministry of Agriculturo, Liv6stock, Irishcries and

Coopcrativcs, thc statc dcpartmcnt lor liishcrics, Aquaculturc and Illuc lJconomy. 'l'hc

invitation is Ior a breaklhst bricling on thc dralt marinc lrshcrics access rcgulations,202l.

MIN. NO. 396/20212 AI).tOUttNMI'N'I' ANt) 1'lIli l)1\1'E OI.' TIIIi NIiXI'
Nt raFl'r't N(;

'l'hcrc bcing no othcr busincss, thc mceting adjourncd at 12.05 pm and thc ncxt mccting was

schcdulcd lor Wedncsday, l3thOctober,202l at 11.00 am via zoom.

SI(;NA'I'URI.]
CIIIAII{PIIRSON: SEN. (DR.) AIIDULLAIII IBIIAIIIM ALI, CBS, MP)
l4tr' Octob cr,202l
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2O2I AT Il. OO AM VIA ZOO:jM

SENT

Sen. (Dr.) Abdullahi Ibrahim Ali, CIIS-Chairperson
Sen. (Dr.) Gcrtrudc Musuruvc, MI'- Vice- Chairpcrson
Scn. (CPA) Farhiya IIaji, MP

) Sen. Mohamcd Faki, MP

Sen. Mcrcy Chcbeni, MP
Sen. (Prol.) Kithurc Kindiki, MP
Sen. Philip Mpaayci, MP
Sen. Agncs /,ani,MP

) Sen. Wario Golich, MP

TTENDAN

Johnson Sakaja, CBS, MP

Mrs. Betty Maina, Cabinct Sccrctary
Prof. 'l'uikong CIJO, Kenya Industrial Research and Development (KIRDI)
Dr. Nkirac- Kcnya Industrial Ilstatcs
Mr. Kimani Kiiru, Statc Dcpartmcnt of 'l'radc

Mr. Gregory Okal, State Dcpartmcnt of 'l'rade

Mr. Nancy Muya-State Departmcnt of 'l'rade

Mr. Mathew Nyamu-State Department of Trade
Mr. I{enry Itithaa_State Departmcnt of 'l'rade
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5) Ms

Peter Mulcsi- Clerk Assistant
Lucy Radoli- Lcgal Counscl
Marale Sande- Itesearch Olficer
Millicent Itatcmo- Audio Olliccr
Njcri Manga- Mcdia Itclations Olficcr
Petcr Mbuthia- Intcrn

NO.388/2021:

I

I'IIEI,IMINARIE,S

callcd thc mccting to ordcr at 11.16 am and thcrc lollowcd a word of
ycr

IN NO.389/2021 : ADOPTION OF- TrII,l AGIINDA

pnda of thc mccting was adopted allcr having bcen proposcd by Sen. Mohamcd Faki,

I secondcd by Scn. (Dr.) Gertrudc Musuruve, MP as follows-
Preliminaries

Prayer
I

ag

an(

l



Remark:s and Inlroduction
Adoption of Agcnda

Submissions/ltcprcscntation on thc Start- tJp Bill (Scnatc Ilills No. I of 2021) by the

M inistry ol' Industrialization'l'radc and Iinterprisc I)cvclopmcnt
Any othcr Ilusincss

Adjournmcnt and Date of Ncxt Mccting

SUI}MISSIONS ON TIII.], 'I'AII'[-UI' BILL (SENATE,

I}ILLS NO. 1 OI.'2021)

'l'hc Chairpcrson invitcd llctty C. Maina, EGII, Cabinct Sccretary, Ministry of
Industrialization, 'l'radc and Iintcrprisc I)cvelopment to makc thc Ministry's rcprcscntations

on thc Start -[Jp I]ill, Scnatc I]ills No.1 of'2021).

'l'hc Cabinct Sccrctary thankcd thc Committcc lor the invitation and lbr coming up with thc

llill and lurthcr thankcd thc Scnatc lbr thc initiative lakcn in dcvcloping thc Starr-up Ilill,
2021 that sccks to among othcrs, cnsurc thc growth and crcation of a favourablc

cnvironmcnt lbr innovativc Slart-ups in thc country through lcgislation.

'l'hc Cabinct Sccrctary procccdcd makc thc Ministerial rcsponsc on thc Start-Up Ilill,2021
and rcqucstcd that somc ol'thc obscrvations madc should bc considcred in thc llill to avoid

ovcrlaps, duplication on lunctions and conllict with othor lcgislations by thc various

Ministrics, I)cpartmcnts and Agcncics (MI)As).. 'lhcsc obscrvations wcrc as Ibllows:

i. Objcct of thc Ilill

'l'hc Ilill should bring out thc spccific scgment of innovation start-ups that sccm to

havc uniquc ncods ftom thc usual busincsses and arc mainly bascd on digital or

tcchnological platlorn-rs.'l'hc objcctivc ol'thc Ilill should thcrclbrc rcat)'."7o provide a

framework to encouroge growtlt and sustainable technological development of

innovative entrepreneurship; job ond wealth creation; and conducive husiness

environment for innovation; attract talent and copital; and for connected purposes".

'l'hc objccls ol'thc Ilill arc broadly statcd to includc rcgistration ol start-ups. 'I'hc 7

ycars ceiling pcriod set undcr thc Ilill may attract cntities that arc bcyond thc

start-up stagc. Most entitics at 7 ycars havc progrcsscd lrom 'start-up' to

'accclcrator' stage. It would bc prudcnt lor thc Ilill to consider incentives that are

rclcvant to thc entcrpriscs at the start-up and accclcrator stagcs and how an

cnterprisc cntcrs and cxits thc diflcrent programmcs in light of thc opcrating

cnvironmcnl whcrc thcrc arc limitcd rcsources. Ilntitics at thc accclcrator stagc may

bcnefit morc liom financial and markct acccss support.

l.
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MrN. NO. 390/2021:

ii. Dcfinition of Start-ups



A Start-up is commonly dcfined as venture that is initiated by its founders around

an idea or a problcm with a potential for significant busincss opportunity and

impact. 'l'hc aim of thc initial foundcr(s) is to cstablish a committcd co-loundcr tcam

with ncccssary skills and abilitics to bc able to validatc thc initial problcm/solution llt

and product/market fit, bcfore scaling it to a significant company and sclf-sustaincd

business. It is working towards innovation, dcvclopmcnt, dcployment or

commcrcialization o1'ncw products, proccsscs or scrviccs drivcn by tcchnology or

intel lcctual propcrty.

iii. Existing policics and legislations

Somc of the Ministry's mandate and through its various agcncics is promotion and

dcvclopmcnt of Micro, Small and Mcdium cntcrpriscs (MSMIls) including start-ups.

'l'his is on Standards, product dcvclopmcnt, intcllcctual propcrty, rcgistration,

incubation scrvices and llnancing among other functions. Most rcccnt policy being thc

Scssional paper No. 5 t>f 2020 on thc Kenya Micro and Small F)nterprisc policy.

As thc bill is bcing rcvicwcd, thcrc is nced for thc drafters to considcr thc various

policies and lcgislations.

To avoid overlaps with existing policy, legislative and institutional intcrvcntions, thc

Bill should clcarly spcll out the spccific scgmcnt of start-ups targctcd under thc

Bill, which is mainly start-ups within the digital/technological incubation and

innovations space. 'l'hc Ilill also prcsupposes thc cxistcnce of a start-up-incubator

rclationship. 'l'he titlc of thc Ilill should thcrcforc rcllcct thc locus ol- thc Ilill towards

fostcring digital/tcchnological incubation and innovations.

iv. Registration of start-ups

One of the criticisms that has bccn lcvicd against thc casc of doing busincss in Kcnya

is burcaucracy and cntry barricrs. 'l'herc arc various statutory rcgistration

requirements for new entrants-as busincss names/companies, taxpaycrs. I'hc furthcr

requircmcnt of registration of start-ups under the tlill and thc prc-rcgistration

requircmcnt of thc cntity undcr statod lcgal rcgimcs docs not rcl'lcct a complcmcntary

effort among govcrnmcnt agcncics aimcd at minimizing bureaucratic hurdlcs. For

instance, the drafters can borrow a leaf lrom the Micro and Small Ilnterpriscs Act No.

55 of 2012 that rcgistcrs micro and small cnterpriscs without imposing on thcm thc

rcquircmcnt lor prior rcgistration under any othcr lcgal framcwork. 'l'hc Ilill has



cxcludcd cntcrpriscs rcgistcrcd as solc proprietors/busincss namcs which may bc thc

rcgistralion rcgimc thal is most known and acccssiblc to a majority of slart-ups.

v. Inccntivcs for Start-ups

'l'hc country should aim to crcatc inccntives to attract as many incubators as possiblc.

It is proposcd that thc draliers should rcvicw thc rcquircmcnt for incubators oflcring

dcdicatcd physical spaccs in thcir support of start-ups taking into account thc

incrcasing trend of scrvice provision on onlinc platlorms. l'he Ilill therefore should

prcscribc tangiblc bcncllts accruing to thc Start-ups and Incubators such as tax

inccntivcs, acccss to markcts, casc ol' doing busincss and acccss to allordablc

govcrnmcnt incubati<tn scrviccs. |urthcr, most start-ups cspccially on digital drivcn

innovations comprisc of youth owncd cntcrprises.'l'hcrcforc, thcrc is nccd to promotc

inclusivity in promotion and dcvclopmcnt of youth owncd start-ups.

vi. lloard of 'f rustccs for Managcment of the Fund

Considoring the kcy rolc played by thc Ministry of Industrialization, I'radc and

Iinlcrprisc I)cvclopmcnt in promoting tradc and cntcrprisc dcvclopmcnt, appointmcnt

to thc lloard undcr thc Ilill should includc rcprcscntativc(s) of thc Principal

Sccrotarics liom thc Minislry of Industrializ.alion, 'l'radc and Ilntcrprise Dcvclopmcnt

in ordcr to intcgratc thc sta(-up activitics with thosc of MSMIls.

In conclusion, whcrcas thc scopc of thc Start-up Bill 2021 lbcuscs on start-ups

involvcd in tcchnological dcvclopmcnt/innovations, it is noteworlhy that thcrc is a

widc array of othcr stan-ups that arc cngaged in othcr scctors that play a key rolc in

thc country's cconomy. 'l'hcrc is nccd thercfore to cstablish an intcgratod liamcwork

lor awarcncss, idcntillcation and proliling ol start-ups across thc country and for thc

cstablishmcnt of a structurcd approach lbr tcchnology trans[cr, commcrcialization of

innovations and morc cngagement with the privatc scctor through partnerships and

inccntivcs.

'l'hc Committcc hcard that without prcjudicc to thc Iorcgoing, it is notcworthy that thc

spirit ol'the Start-up Ilill is cncapsulatcd under existing legislation targeting start-ups,

in parlicular, the Micro and Small Ilnterprises Act, No. 55 of 2012 ('MSII Act') that

crcalcd thc Olllcc ol'thc Itcgistrar of micro and small cntcrpriscs who is chargcd with

thc rcsponsibility ol'rcgistcring micro and small cntcrprises. 'l'he cntcrprises to be

rcgistcrcd undcr the MSII Act need not to be registered under any othcr legal regime.

'l'hc MSIi Act providcs lbr cstablishmcnt of incubation ccntrcs, ccntrcs of cxcellencc



)

and other infrastructure facilities. 'l'hc MSE Act further providcs for establishmcnt of

the Micro and Small Enterprises Dcvelopment Fund that is yct to be establishcd. It is

therefore recommcnded that the drafters of the Start-up Bill should drivc policy to

ensure full implcmontation of thc Micro and Small lintcrpriscs Act, No. 55 ol- 2012.

'l'his will addrcss majority of thc gaps that thc drallcrs inlcnd to curc with thc

enactment of the Start-up Bill and impact a wider range of start-up enterprises, bcyond

those targeted under thc Start-up Ilill 2021.

the Cabinet Sccrctary thankcd thc Senatc for drafting thc Ilill and Iurthcr

acknowledged invitation by the Committee to make submissions.

by Scn. Johnson Sakaja, CIIS, MP

Johnson Sakaja, MP thankcd thc Cabinct Sccrctary lor making the prcscntation and

fications on the Start-Up PiLL,2021. IIc However madc thc lollowing obscrvations-

'l'here wcrc misconccptions and misundcrstandings on thc objccts and mcmorandum

of the Start-Up, l\ill,202l;
2) Ihe Bill is not targeting any new businesses and apprcciated that framcwork of

existing Small and Micro- Enterpriscs (SMEs);

3i Registration of thc Start-Up was not intcnded to be a hurdlc as had bccn obscrvcd by

stakeholders but for idcntification of those start-ups that wcrc in nccd lbr spccial

rncenilvcs;

Sakaja appealcd lor more time to interrogate the concerns ol stakcholdcrs primarily thc

inistry of Industrialization, l'radc and lintcrprisc dcvclopmcnt, Ministry of IC'l' and
'fechno City to crcatc dccpcr undcrstanding on thc Ilill

p[nscs by the Cabinct Sccretary

('abinet Sccretary wclcomed the proposal for stakcholdcr cngagcment on thc mattcr to

ide a platform lor dccper clariflcations on the Bill cspccially thc objects and inccntivc

for'l'cch- bascd start-[Jps.

pommittee was assurcd that the Ministry of Industrialization, 'l'rade and lrntcrprisc

ent would makc its prcscntation during the said rctrcat once thc datcs arc

and oommunicatcd.

soiutions of the Committcc

the delibcrations that ensued, the Committce madc thc lollowing resolutions-

I 'fhe Committcc to undertakc a rctrcat involving all thc stakcholdcrs and lurthcr
invitc thc Ministry of IC'l' to scck consonsus on thc various vicws takcn on thc Start-

Up Bill, 2021.

a



2) Scn. Johns<ln Sakaja, CIIS, MP, to bc invited to appcar bcfore thc Committcc to

makc lurthcr claril-rcations on thc objccts and mcmorandum in thc Start-up llill,
2021. 'l'his was bascd on thc obscrvation that thc cxplanation givcn to thc Commitlcc

by thc sponsor ol' thc Ilill was not scquential to thc published Bill bclorc thc

Committcc whcrcas thcrc was necd lor a harmonizcd approach.

3) 'l'hc Sccrctariat to llag out kcy issues lrom the prcscntations madc by stakcholdcrs

and providc a bricf on thc cmcrging and contcntious issucs.

MrN. NO. 39112021: AD.IOURNMEN'I ANI) DATE OF TTIE, NEXT
MEETING

'l'hcrc bcing no othcr busincss, thc mccting adjourncd at 12.15 pm and thc ncxt mccting was

schcdulcd lor Wednesday, 6th Octobcr, 21121 at 11.00 am via zoom.

SI(;NA'I'UIIE,
(lllAII{PIlltSON: SI,lN. (l)R.) AI}DULLAIII II}RAHIM ALI, CI}S, MI')
(rtl' octobc r,2(l2l
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TOTTIISITTING oF ITTI]E ON
ZATION Y

MI} M

Sen. (Dr.) Abdullahi Ibrahim Ali, CBS-Chairpcrson
Sen. (Dr.) Gcrtrudc Musuruvc, MI'}- Vicc- Chairperson
Sen. (CPA) trarhiya Flaji, MP

) Sen. Mohamcd l;aki, MP

I Sen. Mercy Chcbcni, MP

LO(;Y

Sen. (Prof.) Kithurc Kindiki, MP
Sen. Philip Mpaayci, MP
Sen. Agncs lani,MP

) Sen. Wario Golich, MP

Scn. (l'}ro{.) Malachy Ilkal Imana

Sen. Pctronila Werc Lokorio, MP

OLDF]ITS ON 2021

l) Mr. Wycliffc Shamia, CEO Capital Market Authority (CMA)
2) Ms. Nyale Yango-CMA

Mr. Jairus Mwaka-CMA
Ms. Joscphinc Karigonga
Ms. Edna Moraa- CMA
Ms. I-indah Obonyo- Lawyers Ilub
Ms. Selina Onyando-Lawycrs IIub

8) Mr. Sam. Gichuru- Nailab
9) Mr. llen Itobcrts- (KIil')SA)

Mr. Pctor Mulcsi- Clcrk Assistant
Ms. Lucy Radoli- Lcgal Counsel
Ms. Marale Sandc- Itcsearch Olllccr

4) Ms. Milliccnt ltatcmo- Audio Olficcr

NO.373/2021: I'RELIMINARIES

on callcd thc meeting to ordcr at 11.13 am and thcrc lollowcd a word of

Chairperson wclcomed the delegations from thc various stakcholdcrs on thc Start-[Jp

11,2021; Capital Markcts Authority, Lawycr's IIub, Kenya Privatc Sector Alliancc and

latb to the meeting of thc Committec.

lcn callcd lbr scll- introduction.
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MIN. N(). 37412021 : ADOPTION OF TIIE AGENDA

'l'hc agcnda of thc mccting was adoptcd aftcr having bccn proposed by Scn.Mohamcd
Faki,MP and sccondcd by Scn.Farhiya Ilaji, MP as follows-

1. I'rcliminarics
i. Prayer

Inlroduclion
Adoption of Agcnda

Submissions/ltcprcscntation on thc Start- Up Ilill, 2021-
'l'hc Capital Markcts Authority
Kenya Privatc Scctor Alliance
l,awyer's IIub
Nailab Ltd
Any othcr IJusincss

Adjournmcnt and Datc of Ncxt Mccting

MIN. NO.375/2021:

'l'hc Chairpcrson invitcd stakcholdcrs prcscnt to makc thcir submissions. I hc prcsentations

wcrc as lollows-.

Submissions by thc Capital Markcts Authority (CMA)
Ocncral Conccrns: Itccognition ol currcnt cffbrts on busincss incubation- thc CMA
I)roposcd that thc Ilill should rccognizc thc cxisting programmcs and initiativcs that

havc alrcady bccn cstablishcd to addross thc cxisting gaos and cncouragc innovation
in diflcrcnt scctors in thc country.

It was rccommcndcd that thcrc was nccd to includc this proposal in thc statcmcnt of
objccts ol-thc llill to providc thc conlcxl that thcrc has bccn ongoing work on thc samc

by othcr agcncics including thc Capital Markcts Authority.

Clausc 2: The llill docs not providc for an exprcss dcfinition of a Start-Up in its
intcrprctation- It was rccommcnded that this should bc providcd based on the

dcfinitions in thc'l'unisia Starr-LJp Act and Philipines Start- [Jp Act.

Clause 2: Ilcfcrcncc to Incubation programmc is narrow and should bc cnhanced

to providc rccognition of thc rcgulator's rolc in fostcring innovation.

'l'his rccommcndation will enhancc industry specific growth undcr the guidancc of the

rcgulators unlikc thc gcneral provisions in the Ilill which arc not industry driven but

arc gcarcd lowards cntrcprcncurship in gcneral.

Clausc 2:'l'here should bc dcfinition of "regulator or govcrnmcnt agency"

Clause 7: I'o crcatc awarcncss of thc cxistcncc of incubation programmcs for
start- Ups. It was rccommendcd that onc of the rolcs of thc rcgistrar of could be to
creatc awarcncss of thc cxistencc ol'incubation programmcs for start- Ups

I
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Clause 8(b): Limitation of Rcgistration: It was rccommendcd that thc Ilill should
create a limitation on registration of Start-Ups to firms which are less than 7 years old.
Ihe justification was that thcre may be firms which have bccn in cxistcnce for a

longer timc but still havc innovativc idcas.

Clause 8 (d) Minimum total Assct Requircment: it was proposcd that thcsc

requiremcnts be deleted bccausc these are small firms which arc still coming up as

such emphasis should be on human and technical capacity.

Clause 9(2) (b): Provision for llisk Mitigation: 'l'hc Clausc should includc thc
following to bc submittcd by thc applicant,"lhe risks involved in inrutvalion and any
mitigation measures" bccausc it is neccssary to disclosc thc associatcd risks and
mitigation mcasures.

Clause 14: Appeal Proccss: It was recommcndcd that a f'ribunal may bc set up to
hear such appcals in a timcly and wcll inlbrmcd manncr bccausc thc appcals to thc
Cabinct Sccrclary may bc too burcaucratic.

Clause 19: Thc cligibility critcria is too stringcnt as most Kcnyans with idcas havc
not formalizcd thcir business operations given thc cosl of registration.

It was rccommended that thcrc should be an cxprcss provision in thc Ilill on whcthcr
or not fccs arc applicablc lor thc rcgistration proccss of the Start-ups by thc Agcncy.
F-urther thc inclusion of othcr lbrms of intcllcctual propcrty closcly rclatcd to patcnts

like utility models should bc considcrcd in ordcr to cncouragc SMIrs to participatc.

Clausc 24: Widen the scopc of crcdit guarantee- 'l'hcrc should bc considcration to
broaden thc acccss to tho crodit guarantcc schcmo as sct in clausc 24 ol thc Ilill to
other innovations that arc bcing guidcd by rcgulators and govcrnmcnt agcncics.

Clause 30 (4): Widcn Expcrtise and Mcmbcrs of thc lloard of 'I'rustccs: It was

that the constitution of the Board of 'l'rustees of the Iiund bc amendcd
includc a pcrson with knowlcdgc and expcricncc in capital markcts and invcstmcnts

in busincss incubation.

er observations: Irurthcr it was obscrvcd that thc Ilill had no provisions with
to the following-

a) IIow to provide assistancc to acccss domcstic and intcrnational markcts lor
innovators; and

b) I'rovisions for aotual incubation as thcrc is nccd to exprcssly providc in thc Ilill
the dctails of the actual incubation.

Submissions by thc Lawycr's Ilub

1) It was obscrvcd that thc Ilill should not introducc huddlcs cspccially doublc
compliancc mcchanisms in thc Ilill;

2) 1'he Mcmbership of thc Iloard of trustccs to include the Attorncy (icncral, [,aw
socicty of Kenya or thc lcgal community;

3) 1'he Bill should focus on fiscal and non- fiscal inccntivcs rather than thc

introduction of morc ofllccs cspccially thc rolc of counlics;



4) 'l'hc dcl-rnition of incubators in the Ilill is rcstrictive as it addcd rcgistration
hurdlcs and rccommcndcd that incubators should bc spccific to governmcnt

rathcr than thc privatc scctor.

Submissions by Nairohi Incubation Laboratory (NAILAI])

Mr. Sam (iichuru, loundcr NAILAI] explained that Start-lJps go through cvolution
and should bc clcarly dcllncd;

1) Clausc 8: Itcgistration ol'Start-tJps- It was obscrvcd that noting that incubation
is an idea, it was very rare for Stan-UP to bc confirmed as a business model

within 6 months. It was furthcr observed that this would ruin crcativity.
2) It was statcd that the Ilill should focus on thc following thrcc (3) issucs-

Start-[Jp
Intcllcctual Propcrty Itights
Inccntivcs to invcstors

l.

ii.
ii i.

Submissions by Kcnya Private Scctor Alliancc (KE,PSA)

Mr. Ilcn l{obcrts, Chairpcrson of thc K}jPSA IC'l' scctor I}oard supportcd the views
by NAILAI] and obscrvcd that thc cnlorcemcnt ol'intcllcctual propcrty law in Kcnya
was wcak. I Ic lurthcr urgcd thc Committee to addrcss thc too many rcgulatory issucs

and cnsurc that the Bill was lavourable to thc Start-tJps.

IIc undcrtook to submit a writtcn Submissions on spccific issucs ol conccrn in thc
Bill.

Itcactions bv thc Committcc

'l'hc Committcc thankcd thc stakcholdcrs prcscnt and statcd that thc purposc of thc mccting

was lbr thc Commitlcc to scck [br ways to strcngthcn thc l]ill through targctcd stakeholdcr

cngagcmcnts and to scck clarilications on thc public parlicipation mcmoranda.

Ilccommendations

l) It was rccommcnded that stakeholders providc submissions to thc Sccrctariat on thc

spccilic clauscs that rcquirc dclcticln or improvcmcnt rathcr than gcncralizcd critiquc

ol'thc Ilill.
2) It was rcsolvcd that thc sccrctariat compiles thc submissions madc on the specific

clauscs and prcscnt thcm to thc Commitlee for consideration

MIN. NO. 376120212 Al).IOLJItNMI,I,N'I' ANI) 'l'IIll |)AI'E Ol' '[IIH, NI.],X'[
MIiII'I'IN(;

(

'l'hcrc being no othcr business, ths meeting adjourned at l2.15pm and the next meeting was
schcdulcd lor'I'hursday,23'dScptembcr, 2021at 11.00 am via zoom.

i



t : sEN. (Dn.) ABI)ULLAI{I II}RAIIIM ALI, CI}S, MI')
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REPUBLIC OF KENYA

TWELFTH PARLIAHENT
THE SENATE

Ihe Start-Up Bill(Senate Bills No- 1of 2O21)

The Start-Up Bill (Serrate Bills No. I af ZC,ZL) lvas rea(l a First Title
in the Senate on 25fr MrV, eOZi or"l it Ji.liteiitooO conrrnitted to the

Standing Conrnrittee oritourisnr, Trade and I rrdustria I izatiorr'

Pursuant to the provisiolrs of Article IIB of the Corlstittrtiorr and starlditrg
order 140(5) of tlre S.,int. StrriOi,ig Orcters, the Cottrtnittee trow irtvites
interested'rnernliers of t5e publicio subrriit any representatiol'ls lhat
they nray have on the Bill.

The representations ntay be rttade by way of sirbrttissiott of \#ritter]

menroranda, by enrail, 0n the address: esenateQp-alliament,g-o-.-ke
or se4atetourima-ndtfade@gnlail,-qom, to be received on or before
l{onday,l6b August, 2021at 4:00 pm.

The Bill nray be .-:ccessed 0n the Parlianrent rvebsite: htg.p:,/,/ww}v-,
padiament.gg*lthesenateZhouge-bus$es .

J.M. NYEGENYE, CBS,
CLEBK OF THE_SENATE,

rr{vtTATtoil FoR suB].ilsslot{ oF }lEtloRAilDA

I ire August ) l; 2L\27 ) {)'::lV'A1r't

REPUBLIC OF KENYA

G

I
\j[_.-.

: sai
ollc
I ltlt

t ica
lic;l
tttli

,\l ffi
COUNTY ASSET{BLY OF KAKAI,IEGA

p. o. Box 1470 _ 50loo, )(AKAtvtEGA - KENyA
Wetr: wwrt. kakarnega-assenrbty.go 

t<e
OI

vf

The COUntVASSemblv of Kakampo: ln,iro. ^ri^:1,- --

https: 1 1

a

I

I

t

t

i

i
:

i

---



 

MINISTRY OF INDUSTRIATIZATION, TRADE AND ENTERPRISE

DEVELOPMENT

ISTERIAT RESPONSE ON THE ON THE STARTUP BILI NO. I OF 2021 TO

SENATE STANDING COMMITTEE ON TOURISM, TRADE AND
N

H

USTRIALIZATION ON THURSDAY 3OTH SEPTEMBER, 2021 AT l I.OO A.M.

o . Choir ond Commitlee Members,

l5tn September 2021 the Ministry received o letter from the Clorkn

n

f the senote for on invitotion from the stonding committee on
o rism, Trode ond lndustriolizotion for considering the Stortup Bill No

2021.

n beholf of the Ministry of lndustriolizotion, Trode ond Enterprise

evelopment, I toke this opportunity to thonk the Senote for the

tiotive token in developing the Stortup 8i11,2021. The effort mode by

Senote towords the growth ond creoting o f ovouroble

ironment for innovotive Stortups in the country through legislotion

ost opprecioted

1
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Hon. Choir ond Committee Members,

There ore some observotions mode thot should be considered in the

Bill to ovoid overlops, duplicotion on functions ond conflict with other

legislotions by the vorious Ministries, Deportments ond Agencies

(MDAs) ond specificolly this Ministry. These ore os follows:

i. Object of the Bill

The Bill should bring out the specific segment of innovotion stortups

thot seem to hove unique needs from the usuol businesses ond ore

moinly bosed on digitol or technologicol plotforms. The objective of

the Bill should therefore reod'. "To provide o fromework fo encouroge

growth ond susfoinoble technological develop ment of innovotive

enfrepreneurship; iob ond weolth creotion: ond conducive business

environment for innovotion; ottroct tolent ond copitol: ond for

connected purposes".

The objects of the Bill ore broodly stoted to include registrotion of

stortups. The 7 yeors ceiling period set under lhe Bill moy oltroct

enlities thot ore beyond the stortup stoge. Most entities of 7 yeors hove

progressed from 'stortup' to 'occelerotor' stoge. lt would be prudent

for the Bill to consider incentives thot ore relevont to the enterprises ot

the storlup ond occelerotor stoges ond how on enterprise enters ond

exits the different progrommes in light of the operoting environment

where there ore limited resources. Entities of the occelerotor stoge

moy benefit more from finonciol ond morkef occess support.

2



I
il Definition of storlups

tortup is commonly defined os venture thot is initioted by its

nders oround on ideo or o problem with o potentiol for significont

uiiness opportunity ond impoct. The oim of the initiol founder(s) is to

stbblish o committed co-founder teom with necessory skills ond

bilities to be oble to volidote the initiol problem/soluiion fit ond

rdduct/morket fit, before scoling it to o significont compony ond self-

bU S neS S S WO k towo n o ong ds n tio n de e opme nt r ft t

n t o Cor m m e rc o Zo tion o f new p od UctS p OC e sS e or ft S r

e ices driven by technology or intellectuol property.

iii.

om

Existing policies ond legislotions

e of the Ministry's mondote ond through its vorious ogencies is

motion ond development of Micro, Smoll ond Medium enterprises

lvlEs) including stortups. This is on Stondords, product

evelopment, intellectuol property, registrotion, incubotion services

n finoncing omong other functions. Most recent policy being the

ionol poper No.5 oI2O2O on the Kenyo Micro ond Smoll Enterprise

olfcy. As the bill is being reviewed, there is need for the drofters lo

odsider lhe vorious policies ond legislolions.

3
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To ovoid overlops with existing policy, legislotive ond institutionol

interventions, lhe Bil! should cleorly spell out the specific segment of

stortups torgeted under the Bill, which is moinly stortups within the

digitol/technologicol incubotion ond innovotions spoce. The Bill olso

presupposes the existence of o stortup-incubotor relotionship. The title

of the Bill should therefore reflect the focus of the Bill towords fostering

digitol/technologicol incubotion ond innovotions.

iv. Registrotion of stort-ups

One of the criticisms thot hos been levied ogoinst the eose of doing

business in Kenyo is bureoucrocy ond entry borriers. There ore vorious

stotutory registrotion requirements f or new entronts-os business

nomes/componies, toxpoyers. The further requirement of registrotion

of stortups under the Bill ond the pre-registrotion requirement of the

entity under stoted legol regimes does not reflect o complementory

effort omong government ogencies oimed of minimizing

bureoucrotic hurdles. For instonce, the drofters con borrow o leof from

the lr4icro ond Smoll Enterprises Act No. 55 of 2012 thot registers micro

ond smoll enterprises without imposing on them the requirement for

prior registrotion under ony other legol fromework. The Bill hos

excluded enterprises registered os sole proprietors/business nomes

which moy be the registrotion regime thot is most known ond

occessible to o mojority of stortups.

4



I

v lncentives for Stort- ups

h country should oim to creote incentives to ottroct os mony

C botors os possible. lt is proposed thot the drofters should review

hd requirement for incubotors offering dedicoted physicol spoces in

heir support of stortups toking into occount the increosing trend of

rvice provision on online plotf orms. The Bill therefore should

scribe tongible benefits occruing to the Stortups ond lncubotors

ch os tox incentives, occess to morkets, eose of doing business ond

ccess to offordoble government incubotion services. Further, most

tortups especiolly on digitol driven innovotions comprise of youth

ed enterprises. Therefore, there is need to promote inclusivity in

ro motion ond development of youth owned stortups.

Boord of Trustees for Monogement of the Fund

ro(

frsidering the key role ployed by the Ministry of lndustriolizotion,

[e ond Enterprise Development in promoting trode ond enterprise

[elopment, oppointment to the Boord under the Bill should include

resentotive (s) of the Principol Secretories f rom the Ministry of

e\

dUstriolizotion, Trode ond Enterprise Development in order to

tegrote the stortup octivities with those of MSltAEs.

VI

o

p
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Hon. Choir ond Commitlee Members,

ln conclusion, Whereos the scope of the Stortup Bnl 2021 focusses on

stortups involved in technologicol development/innovotions, it is

noteworthy thot there is o wide orroy of other stortups thot ore

engoged in other sectors thot ploy o key role in the country's

economy. There is need therefore to estoblish on integroted

fromework for oworeness, identificotion ond profiling of stortups

ocross the country ond for the estoblishment of o structured opprooch

for technology tronsfer, commerciolizotlon of innovotions ond more

engogement with the privote sector through portnerships ond

incentives.

Without prejudice to the foregoing, it is noteworthy thot the spirit of

the Stortup Bill is encopsuloted under existing legislotion torgeting

stortups, in porticulor, the Micro ond Smoll Enterprises Act, No. 55 of

2Ol2 ('A^SE Act') thot creoted the Office of the Registror of micro ond

smoll enterprises who is chorged with the responsibility of registering

micro ond smoll enterprises. The enterprises to be registered under the

MSE Act need not to be registered under ony other legol regime. The

MSE Act provides for estoblishment of incubotion centres, centres of

excellence ond other infrostructure focillties. The MSE Act further

provides for estoblishment of the Micro ond Smoll Enterprises

Developmenf Fund thot is yet to be estoblished. lt is therefore

recommended thot the drofters of the Stortup Bill should drive policy

6



t ensure full implementotion of the Micro ond Smoll Enterprises A

o. 55 of 2012. This will oddress mojority of the gops thot the droft

tend to cure with the enoctment of the Stortup Bill ond impoct

ider ronge of stort-up enterprises, beyond those torgeted under

ortup Bll2021 .

ANK YOU, VERY MUCH HONOURABLE CHAIR AND ME,\ABERS, F

VITING ME TO CONTRIBUTE TO THIS BILL.

B C. Moino, EGH
ABINET SECRETARY

t,

o

e

R
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MIMSTRY OF INDUSTRJATIZATION, TRADE AND ENTERPRISE DEVEI,OPMENT
STATE DEPARTMENT FOR TRADE AND ENTERPRISE DEVELOPMEM'

OTTICE OF TTIE PRINCIPAL SECRETARY

Telephone: +254 -(O\2O-3315OO1 / Z-4
Web: uaany-Eqde,8lo-kq
Email: ps.tr ade@trade.go.&
W'hen[pf ffi --pf eusequote

Ref. No. MOITED/SDT/ 12/3

Mr.Jeremiah Nyegenye
0lclk ot tlrc Scnate
l'arlrarrrent ttui ldi ngs
NAIROBI-r-
Dear tt kl

TELPOSTA TOWERS
KEI{YATTA AVENUE
P.O. Box 3O43O - 00100

GPO NAIROBI - KENYA

16th August,2027
Date:

it il-r'li::l'i.'ijI]
1 I AU6 2021

ru"'*t"
RE: II{\ryIATION FOR SUBMISSION OFMEMORANDA - THE START-UP BILL ( THE

sENATt BrLrS NO.1 OF 2021)
-f-

$cli'rcrrcr'i.s rttacic to the corurrrurtict-rlion requesting lirl rcprcscntatiorr rrrr thc Start uLr tlill
(thc Se nirtc tlills No, I 0f 202 l).

'[lre State f)e llrtt'lttte ttt lirt"['racie appl'cciatcs tlte e'l'fclrt rttaclc [r-\, tltc Scrralc trrrr'.rlrls tlrc;qltlrvllr
rind crcirtit-rn r.'r1 a litvr'rrrrablc cnvironnrurt tbr innovativc.start rrtrrs irr tlrc cotrrrtrv lhrtrrrglr
ll'3islatiorr.

$c tbrlvard Ircrc:with colllnrurts troru thc Statc [)cpartrrre'rrt lbr't'r'zrr]c on tlrc I]ill li-rl vtrru'
Jr'lnsitlt'ra tirrn.
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P.O
Tel: + 20 2254g1o

Plaza, 3rd Floor

, Upper Hill
- oo2oo, Nairobi, KenYa

.or.ke
or.ke

A

a

CAPITA- , Email:
Web: IVIARI<ETS AU

Ch ief Executive's Offi ce

Ref: CMD/ADM/or

mber zz, zozr

Jeremiah M. Nyegenye, CBS

Clerk of the Senate
iament Buildings

csenate(Dparl iame nt.go, ke

Mr. Nyegenye,

SUBMIS 5 ON THE STARTUP BILL
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SUBMISSIONS MADE BY THE CAPITAL MARKETS AUTHORITY (CMA) ON THE STARTUP BILL, zozo and zozrTO THE
SENATE STANDING COMMIfiEE ON TOURISM, TRADE AND INDUSTRIALIZATION ON SEPTEMBER zz, zozr

Clause The lssue CMA Recommendations Justification OtherComments
General Recognition of

current efforts on
business
incubation

The Bill should recognize the
existing programmes and initiatives
that have already been established
to address the existing gaps and
encourage innovation in different
sectors of the economy.

There is need to include this in the
Statement of Objects to the Bill to provide
context that there has been ongoing work
on the same by other Agencies including
the CMA. For example there should be

consideration for partnerships with
regulators that have regulatory
sand boxes/incubation programmes so that
once entities successfully graduate /test
their ideas in the incubation programmes,
then they can be linked to the relevant
sandboxes or other such programmes
depending on their nature of innovation. lt
is proposed that where such innovations
are involved- the Agency in partnership
with such regulator-, the regulators should
be directly involved as some innovations
may potentially cause financial loss to the
investing public if not well managed and
tested on a limited scale.

None

1
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Clause The lssue CMA Recommendations Justification Other Comments
2 The Billdoes not

provide for an

express definition
of a "start-up" in
its
interpretations.

This should be provided.
Consider definitions in the Tunisia
Staft Up Act and Philippines Start
Up Act where focus is on "a
registered entity with an innovative
product, process or business model,
prefe rably i n n ov ative. "

The application of the law should be clear
and express on the subject matter of
"startup".

The Billdefines a'
startup' but should be

aligned to the scope of
start-ups as provided in
the body of the Bill
which includes
innovations by firms
that have been in
existence for seven
years, innovation etc.
lnnovative entity may
be misleading as the
entity itself may not
necessarily be

innovative.
2 The reference to

lncubation
programmes is
narrow and
should be

enhanced to
provide
recognition of the
regulator's role in
fostering
innovation.

For example through the
Regulatory Sandbox as an
lnnovation Support Programme.

This will be to enhance industry specific
growth under the guidance of regulators
unlike the general provisions in the Bill
which are not industry driven but are
geared towards entrepreneurship in
general.

Consider enhancing
scope of programmes
and including the
definition pf regulator
/government agency

2 There should be a
definition of
"regulator or
government

To provide for "innovations that are
under the guidance of a regulator or
government agency established by
an Act of Parliament"

ln order to provide a facilitative
environment for on going innovations
under the regulators.

2



Clause The lssue CMA Recommendations Justification other ments
agency" in section
20n
interpretations

7 To create
awareness of the
existence of
incubation
programmes for
start-ups.

Underthe role of the registrars, one
of the roles could be to create
awareness of the existence of
incubation programmes for staft-
ups.

Create awareness of the existence of
incubation programmes for start-ups.

Please consider the
recommendation to
include awareness in
the Agency

B (b) Limitation of
registration

Creates a limitation on registration
of startups to firms which are less

than 7 years old.

There may be firms which have been in
existence for a longer period but have
innovative ideas. How will these be

registered?

Consider registration
of firms which have
been in existence
beyond 10 years

I (d) Minimum total
assets

requirement.

Clause 8 (d)- We propose that the
requirements for minimum total
assets be deleted.

Because these are small firms which are
coming up. Emphasis should probably be

on Human Capital or Technical Capacity.

We are happy that our
submission was
adopted

g (z) (b) Provision for risks

and mitigation
Clause g (z) (b)- should include the
following to be submitted by the
applicant.
"The risks involved in the innovation
and any mitigation measures."

It is necessary to identify risks involved in

the innovation and any mitigation
measures.

Please consider the
recommendation to
disclose risks and
mitigation.

1-4 Appeal process -Appeal process

A Tribunal may be set up to hear
such appeals in a timely and well-
informed manner

The appealto the Cabinet Secretary may
be too bureaucratic.

Please consider need
for lighter Alternative
Dispute Resolution
Mechanism as C5 may
be beyond the reach of
start-ups for appeals.

19 The eligibility
criteria is too
strinqent; as most

There is a need to have in place a
lean and efficient registrations and
licensing process for start-ups.

We further propose to include firms which
have patentable ideas, which may not have
necessarily been patented at the point of

We are happy that this
has been incorporated

3



Clause The lssue CMA Recommendations Justification Other Comments
Kenyans with
ideas have not
formalized their
business

operations given
the cost of
registration
especially on the
requirement to be

a holder,
depository or
licensee of a

registered patent
or author or
owner of a
software.

There should be an express
provision in the Bill on whether or
not fees are applicable for the
registration process of the start-ups
by the Agency.

application. Also, the inclusion of other
forms of lntellectual Property closely
related to Patents like Utility Models
should be considered in orderto encourage
SMEs to participate.

but may be improved
as proposed.

24 Widen scope of
credit guarantee

There should be consideration to
broaden the access to the Credit
Guarantee Scheme set at clause z4
of the Billto other innovations that
are being guided by regulators and
government agencies.

This may still be achieved by registration
of start-ups being nurtured by other
regulators or Agencies thus making them
eligible for credit guarantee

None

so(q) Widen expertise
and membership
of Board of
Trustees.

The constitution of the Board of
Trustees of the Fund be amended to
include a person with knowledge
and experience in capital markets
and investments.

To provide for wider expertise in the
Board of Trustees.

We are happy with the
inclusion of a
Capital markets and
investment expert to
be nominated by CMA

Not
provided
for

Provide clarity on
role of other
government

There needs to be clarity on the role
of other key supportive government
agencies.

For example, Micro Small and Medium
Enterprises Authority, Kenya lndustrial
Property lnstitute and ICT Authoriff in

Consider factoring the
role pf other
Government Aqencies

4
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Clause The lssue CMA Recommendations Justification Other Comments
entities in

business

incubation.

view of their role in supporting Kenyan
start-ups.

Not
provided
for

Provide
assistance to
access domestic
and international
markets for
innovators.

ln addition to financial assistance,
the Agency should as part of their
facilitation include assistance to
access both domestic and
international markets.

This has been included so we can drop the
same- may be elaborated in ensuing
regulations

None

Not
provided
for

No provisions for
actual incubation

There is need to expressly provide in

the Billthe details of the actual
incubation.

What are the parameters, expected
timelines etc. There is need for clarity on
whether or not the certification for
registration is perpetual.

Consider including
provisions for actual
incubation

Yours sincerely,

Wyckliffe Shamiah, FCPA

Chief Executive

5
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Mr. Jeremiah M. Nyegenye
e Clerk, Senate

Parlfament Buildings
P.o.l Bo, 41a42-oo1oo
ruairlobi, Kenya
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Sir

refer to the public notice issued byThe Senate inviting m
Sta p Bill,2021.

Lawyers Hub is a Legal-Tech organization incorporated with

"lii
1t.-,

C/hs.rL- q,1T]

gl I south. lt exists to provide innovative and technology-driven solutions to policy, legal practice and
a to justice with a particular focus on technology-driven enterprises and policy alternatives.
We

To

pplaud the Senate's efforts in supporting the role that MSMEs and startups play in Kenya's digital

is end, we submit the following recommendations towards the drafting of holistic, startup centric

and whilst recognising the challenge of entrenching fiscal incentives within the senate bill

leg

a. Eliminate or in the alternative reduce CESS fees for the intercounty movement of goods for
startups.

b. Set up a singular registration system for start-ups;
c. Ground the provision of non-f iscal incentives such as work permits, intellectual rights

registration and benefits, flexible winding up and dissolution procedures within the Bill as
opposed to regulation;

d. Provide innovative funding options to start-ups such as crowd funding;
e. Shift the focus of the Bill f rom incubators to startups;
f. lntroduce tax incentives to star-ups such as reduced income tax, exemption from income tax

as well as tax credits for investors and star-ups investing in research and
€nt;

9. the eligibility for registration as a startup from the enrollment into an accelerator
and rework the eligibility for support to include all startups whether admitted into an

bator or not;
h. ake provisions to adequately resource the KENIA to meet its mandate under the Bill;
t. nizing the functions of the County Public Service Board in staff ing at the county level;
j. sing the scope of incubators' under clause 2 to speak specifically to government run

pro9rams;
k. def ine the type of training and capacity building programs envisioned under the Bill;

ning key performance indicators that startups can use to measure growth; and
lncluding fisca! incentives for startups and investors under the substantive provisions of

Bill.

We lappreciate efforts by The Senate in engaging stakeholders on this Bill and look forward to working

witltr you on the same

Youfs Sincerely

m,

n.

1 I rui; lol

h-
l-/

Lin Bonyo, C.E.O. Lawyers Hub Kenya

Lau,yers Hub Kenya. l\CK Carden House, lst Ngo^g Avenue, Brshops nood I P O Box 2a68 - 0062l Noirobi. Kenya I rnfo@lawyershub ke
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SUBMISSIONS TO THE SENATE ON
THE
STARTUP BILL,2f,21

The Lawyers Hub is a Legal-Tech organization headquartered in Kenya serving the global south on
Digital Policy and Justice lnnovation by providing innovative and technology-driven solutions to policy
and legal practice. The Lawyers hub runs the Africa Digital Policy lnstitute, Af rica Law Tech Association,
The Africa Startup Law Accelerator and convenes the annual Africa LawTech Festival and the Africa
Legal lnnovation Week on Justice innovation. ln the year 2O2O alone, the Lawyers Hub convened policy
makers, academia and legal-tech organizations from 20+ countries within the African Continent,
curated rapid tech solutions under the Global Legal Hackathon and developed key policy briefs for the
African continent on Artificial lntelligence, Data Privacy & Digital ldentity, Tech and Migration, and
Taxing the Digital Economy.

r* tfCi b. Just o-o

About the Lawyers Hub Kenya

awyers Hub Kenya. ACK Carden House, lst Ngong Avenue. Bishops Road I pO. Bor 246a - 0062l Nairobi, (enya I info@lawyershub.ke
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ll,2021 is a Bill for an Act to provide a framework to encourage growth and sustainable

development and new entrepreneurship employment; to create a more favorable

erfvironment for innovation; to attract Kenyan talents and capital.

ie Lawyers Hub Kenya welcomes the Bill and its objectives in promoting Kenya's place as a regional

!der in the African startup ecosystem and the role that sustainable policies driven by i.ncentives for

Tl-

stfrtups, investors and other stakeholders play in creating an enabling environment for these

btLsinesses to thrive.

Hfwever, with an aim of improving the current framework, we urge Parliament to consider the

g recommendations:

nate fees for the !ntercounty Movement of goods

We note that in June this year, the National Development lmplementation and
I

Cbmmunication cabinet Committee and the Council of Covernors, resolved that those

trlders engaged in inter-county trade would only have to pay one off CESS Charges at the

c$unty of origin. However, this agreement is still requiring to be signed by the 47 County
I

Cpvernors to be implemented.

lrj line with this, we recommend that start-ups be exempt f rom county fees permits to allow

f(r their scalability or in the alternative, have a reduced county fee.

bi Eliminate the double registration of Start-ups

Tl're Bill requires start-ups and incubators to f irst register under the usual and bureaucratic

nieans as limited companies, partnerships or NCOs, and then apply for registration under a
l

Rbgistrar of Start-ups. At this point, a start-up would have already provided their business

ldcation, KRA, NSSF, and NHIF PlNs, among other details for registration on the Business

Rpgistration Service portal. Section 24 states that the Agency willsubsidies the formalization

ol start-ups but fails to give more information on how thls will be done. Therefore, this Bill

dbes not ease business processes for start-ups or take away the taxation, licensing fees and

piocessi ng cha llenges sta rt-u ps cu rrently face.

[e recommend the bill identify measures to reduce existing compliance challenges for

fart-ups in existing business entity structures such as the companies act.

!ntroduce more non-f iscal incentives to start-ups

foilowin

a. Elimi

S1

cl

I

3
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Section 30 requires the Cabinet Secretary to make regulations on the Protection of

lntellectual Property Rights, deregistration of start-ups etc. These are however extremely key

provisions whose support ought to be anchored within the Bill. The Bill should therefore

adequately provide for non-f inancial incentives such as:

i) Work Permits

Start-ups may benefit from having easy access to work permits that allow them to hire

personnel that influence the growth and expansion of the organization. These permits can be

categorized into short term and long term with vetting requirements to prevent abuse of

such permits.

ii) lntellectual Property lncentives

Start ups need access to legal advice on the importance of lntellectual property, legal services

in the acquisition of lntellectual Property Registration. The bill should also be alive to the

ongoing amendments to the lntellectual Property Laws in Kenya and the impact this may

have on start-ups.

iii) Winding Up and Dissolution

The Bill ought to provide easier process for the winding up and dissolution of stary-upsthan

those set out in the insolvency Act. Further, the Bill could also propose innovative alternatives

to bankruptcy in addition to those in the Liquidation Act to support entrepreneurs who invest

heavily in the success of their start-ups.

ln the alternative, The Lawyers Hub urges the Senate to explore the drafting of the

Regulations in consultation with key stakeholders to ensure the development of holistic

legislation that is supportive to the startup ecosystem as a whole.

d) Ensuring start-ups take advantage of innovative funding opportunities

The Capital Markets Authority is taking steps to develop the Crowdfunding regulations. This

and other innovative funding options ought to be made available to start-ups through the bill

to enable start-ups have easier f inancing options.

e. Shift focus f rom incubators to Start-ups

ln its reading, the Bill presents a large focus on incubators by, requiring startups to form part

of an incubator in order to be registered under the proposed law creating additional

registration and certif ication processes for private businesses, established both in and out of

talvyersfiubKenyd/r(jl(CaroenHouse,lstNqon.JAvenue.tlrsl,opsr?oadlPOB()x2l.bt_0062lNalrobl.kellydlrllo(dlawyer\lrul,ke
. 251'78481O22a l,N'uv/ lawyer slruo o g
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e region, operating as incubators, and placing obligations on businesses providing

ubation to Kenyan startups. These obligations include;

providing secretarial and administrative services to startups; and

creating investment opportunities for the private sector, including for venture

p

b

e

L( ) pitalists.

l 'he provisions on incubations diverts the focus of the Bill from startups and as a resultfails

meet its objectives. The Bills def inition of an incubator which is specif ic to private entities,

cl with other provisions, more specifically, clause 9 which recognizes two types of

bators; those run by the National Covernment and those run by the County Covernment,

ing out the incubators under clause 2 of the Bill. Clause 4 also gives the Agency power to,

in place a national and county incubation policy f ramework for the development of the
ness incubation sector and startup system. This implies the existence of government run

ubator programs.

Si ilarly, the ambiguity around the identity of an incubator is disadvantageous to private

ities in the business of delivery of services to support establishment and development of

ovative start-ups by subjecting them to additional certification processes and obligations

t these businesses did not envision when setting up.

Lawyers Hub Kenya urges the Senate to review the objectives of the Bill vis-a-vis its

re ding as currently is to ensure the two align

tax arrangements fo, Start-ups

ome Tax

exemptions offered to startups on income tax can be crucial in helping these businesses

le their operation in their earlier stages. The length and amount of income subject to

ption should be determined by considering various factors including;

long on average to Kenyan startups take to scale their product by unlocking various

evels of funding; and

much on average Kenyan startups make a year

rch indicated that as of 2O.l8, Kenya's top funded startups took on average 2.5yearsto

lock seed funding.r Although the sample size is small, this could help serve as an indicator

how long after registration as a business vehicle under clause B startups should enjoy a

tax exemption rate to allow them to reduce costs and focus resources on product.ion

nyan Starlups Raised a Record tlS$]26M in 2Ol8

a

Ta

SC

a.

b.

U

o
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This is further supported by Singapore's startup tax exemption that allows newly

incorporated companies that meet the qualifying conditions to claim full tax exemption on

the f irst $lO0,OOO of normal chargeable income for each of its first three consecutive Year of

Assessments.2

A further requirement should be put in place to encourage startups to reinvest into their

businesses by limiting the scope of the exemptions to startups that reinvest prof its back into

their businesses.

b) Reduced lncome Tax Rate on Elioible lncome
ln a bid to ease startups back into the tax regime once the startup income tax exemption

period lapses, we propose the adoption of a reduced income tax rate for an additional period,

determined by the factors outlined in (a) above.

This rate will be adjusted annually in consultation with the National government as per its

mandate under ART. 2O9 and ART. ll4 of the Constitution that gives it the powers to impose

tax.

ii) Research and Development Tax Credits

The Lawyers Hub welcomes the Senate's commitment to research and development under

rhe Bill through clauses such as 24(d) that seek to support startups in their R&D initiatives. ln

furtherance of the provisions of this clause, we proposed the introduction of Research and

Development Tax Credits. These credits should be available to startups registered as

business vehicle under clause I that can demonstrate their commitment towards:

a. Developing new products or processes

b. Enhancing existing products or processes

R&D tax credits could be crucial in encouraging innovation in the region as well as building

more research and reference points for future businesses, investors conducting due

diligence and policy makers within the ecosystem.

iii) Tax credits for investors

Tax credits provided to investors under the Bill will play a huge role in encouraging local

investment in startup businesses.

These credits should be pegged on a number of factors,

including:

'2 Tlre 6 most fashionable tax incentives for Singapore startups
htt os //e27 co/t he -6- most -fash ion a ble-taxi n cen t ives-for-sino a nore-sta rt Lr os/

Lawyers I 1ub (eny. ACI( Carden House. lst Ngong Avenue, Brshops Road I P O Box 2/,68 - 0062l Narrobi, Kenya I info@lawyershub.ke
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a.

b.

set mini

whether

ppo

in

portuniti,

ional such

mum investment size

r or not the investor is a resident person

resource the Kenya National lnnovation Agency to meet its obligations
the

iS to increase budgetary allocations to KENIA to ensure it meets its obligations

rting

under the Act, ln addition, there is need to look at the roles of other authorities in

the implementation of the Bill. For Example, The lcr Authority is mandated to
novation and enterprise. The lnnovation Department at the Authority is tasked

receivin innovations & products f rom all over Kenya, evaluating the potential to scale
providi technical assistance as well as linkage to markets.

s)

in wit , the Agency should be tasked with creating awareness on international trade

to ensure start-ups are able to take advantage of tnternational and
as the Africa Free Trade Area

for Start-ups in Kenya.

addition to the above, me also make the following specific recommendations:

Lawvers Hub Kenya acK Carden House. lst Ngong Awnue, Bashop6 Road I P.o. Box 246a - 0062) Nairobt, Kenya I irrfo@tawyershubke
.25/.744a4O228 I w.la{yer struo org
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e(t) To this end, we propose
that the scope of
'incubators' under clause
2 be revised to speak
specif ically to
government run
incubator programs.

The wording of clause 9 suggests that

incubator programs must be managed by the

Agency, County Covernment or any other entity
on behalf of the National or County

government.

When read together with clause 20; which

recognizes the existence of incubators

managed by the Agency and the county

government, the Bill creates ambiguity as to

what constitutes an incubator and whether or

not private entities (incubators) under clause 2

can come under the management of the

Agency or county government.

Civen that the scope under clause 2 is specific
to private businesses, there is need to clearly
redef ine what constitutes an incubator and
avoid imposing restrictions and obligations on
private entities and how they conduct their
dealings.

22 To this end, we propose
that the scope of
'incubators' under clause
2 be revised to speak
specif ically to
government run
incubator programs.

The obligations of an incubator under thrs

clause create rigid requirements as to how
private entities conduct their business.
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The reading of this sub
clause should also be
amended to: .:

"Facilitate linkages with
investors in tha private
sector, including venture
capitalists,"

Further, 22(g) obligates incubators to crea

investment opportunities for the private sect

including for venture capitalists.

It is diff icult to implement such a provision ,

incubators are more inclined to link startr,

businesses to opportunities as opposed

creating these opportu nities.

The government is more inclined to provi(

incentives to investors aimed at boosting t

attractrveness of local startups as investme

vehicles.

This is done through already existing bod

such as the Kenya lnvestment Author

(Kenlnvest) a statutory body curren

operating through an Act of Parliame

(lnvestment

Promotion Act No. 6 of 2OO4\

p

ly

9
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26 Clearly def ine the type of
training and capacity
building programs
envisioned under this
clause.

Clause 22 of the Bill sets out the obligations of

incubators, highlighting,'supporting novice

technological entrepreneurs at the early

stage and facilitating technological

innovators to implement their ideas and form

new business ventures'. These two obligations

although not clearly defined can be

translated to include capacity building and

training initiatives.

To avoid a clash with already existing
obligations outlined under clause 22, there is
need to clearly def ine what type of
programmes the Agency shall put in place
and whether or not they will be rn

collaboration with incubators or undertaken
independently.

29 Outline key performance
ind icators that startups
can use to measure
growth.

Startups are private businesses whose growth

objectives are set out internally tn

consultation with management, investors

and other key stakeholders.

Crowth objectives set out by the Cabinet

Secretary will be difficult to implement as

these will differ f rom startup to startup.

The use of key performance indicators as

adopted in the Tunisian Startup Bil13 could be

useful in not only influencing internal decisions

by startups, but also serve as a great metric in

measuring startups contrrbution towards

achievement of the objectives set out under

the Bill and Kenya's Digital Economy

Blueprint.

L
I

'Tunrsra's startup act (Law 20-)O1A rssued AprillTth 2Ol8) updated wirh the Decree rssued llth Ocrober
2OlB frttnf.//,r'.,wwsli(leqlr.lrFrc't/Cl)rl)ei)Cl-.1A7C)[lA.Nl/cao-tunl<r.a-qtattup-a(t-law-7O2Ol8-i<suec]-ar,ril-
l'lth-rl )l8-I,ridated-',ttlr-the-decree-,ssued-llth-october-2O]8
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a n to amending the contents of the Bill, the Lawyers Hub makes the following additional

Proposed Amendment Rationale and Justif icationThe Clau
Number

Clause 6(3) provides for the appointment of

county registrars responsible for the

appointment of the registrars at county level.

The clause provides that county registrars be

appointed by the Agency in consultation with

the Public Service Commission (PSC). The

functions of the public service in Kenya are

provided for under the Constitution in its ART.

234 and the Public Service Commission Act,

2017. The scope of the PSC excludes cou nty

government off icials in ART. 234(3)(b).3

The County Covernments Act, No. 17 of 2012

gives the County Public Service Board power to

appoint persons to hold or act in off ices of the

county public service. The appointment of

county registrars by the PSC would not be

legally binding as they are off icers of the

County government.

6(3) Recognize the functions of the County Public

Service Board in staff ing at the county level.

"The Agency may, in consultation with the Public

Service Commission and the County Public

Service Board, appoi nt-"

{l) and (2) on the functions and powers of the Commission shall not apply to any of the following off ices in

Lawyers Hub Ke^ya ACK Carden House. lst N9on9 Avgnue, Bishoos Road I P.O Box 2468 ' 0062l. Nairobi. Kenya I info@lawyershub ke
.2517 a484O228 I wN lawyer sl)ub o, g
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of a county government
Act, No. )7 of 2012
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B(r)

2a @)

Separating the eligibility for registration as a

startup f rom the enrollment into an accelerator

program by instead providing that:

"An entity shall be eligible to be registered as a
startup if -"

Reworking the eligibility for support to include

all startups whether admitted into an incubator

or not by stating:

"Provide fiscal and non-f iscal s!pport to
startup under SEC. 2 of this Act."

There is lack of a clear distinction between the

eligibility for registration as a startup and

admission to the incubator program.

This is further seen under clause 12 which states

that admission into the incubation program is

conclusive evidence of startup registration.

lncubators generally function to provide

linkages that promote startup growth with

most startups leaving; or not joining at all, once

they have the right structure.

Some startups are past the early stages and are

less inclined to enroll into incubation programs.

This requirement therefore locks out startups
that are more established f rom acquiring the
startup label and therefore, accessing f iscal
benef its and other incentives.

8(r)(f) Deletion of clause 8(1)(f) The amount of capital that is set aside for

research and development differs from startup

to startup with some having lower R&D costs

than others.

Startups structure their expenses by

considering various factors such as, the nature

of the business; is it brick and mortar, online or a

physical service.

Therefore, capping the amount spent on R&D
mlght be detrimental to a startups growth as it
directly affects their business model and
potentially their prof its. This is by increasing
cost at the expense of other important factors
such as production expenses
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e(t) To this end, we propose that the scope of
'incubators' under clause 2 be revised to speak
specif ically to government run incubator
programs.

incubator programs must be managed by the

Agency, County Covernment or any other entity
on behalf of the National or County

9overnment.

When read together with clause 2O; which

recognizes the existence of incubators

managed by the Agency and the county

government, the Bill creates ambiguity as to

what constitutes an incubator and whether or

not private entities (incubators) under clause 2

can come under the management of the

Agency or county government.

Civen that the scope under clause 2 is specific
to private businesses, there is need to clearly
redef ine what constitutes an incubator and
avoid imposing restrictions and obligations on
private entities and how they conduct their
dealrngs.

The wording of clause 9 suggests that

22 To this end,
'incubators'u
specif ically
programs.

we propose that the scope of
rnder clause 2 be revised to speak
to government run incubator

The obligations of an incubator under this

clause create rigid requirements as to how
private entities conduct their business.
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22te)
The reading of this sub clause should also be
amended to:
"Facilitate linkages with investors in the private
sector, including venture capitalists."

Further, 22(g) obligates incubators to create

investment opportunities for the private sector

including for venture capitalists.

It is diif icult to implement such a provision as

incubators are more inclined to link startup

businesses to opportunities as opposed to
creatin g these opportunities.

The government is more inclined to provide

incentives to investors aimed at boosting the

attractiveness of local startups as investment

vehicles.

This is done through already existing bodies

such as the Kenya lnvestment Authority
(Kenlnvest) a statutory body currently

operating through an Act of Parliament

(lnvestment

Promotion Act No. 6 ot 2AO4l
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the Bill sets out the obligations
incubators, highlighting,,supporting
technological entrepreneurs at the
stage and facilitating tech
innovators to implement their ideas and for
new business ventures'. These two oblig
although not clearly def ined can
translated to include capacity building a

training initiatives.

To avoid a clash with already existin
obligations outlined under clause 22, there
need to clearly def ine what type
programmes the Agency shall put in

or not they will be i

collaboration with incubators or und

Clause 22 of

ind dent

and whether

Clea define the type of training and capacity
bu programs envisioned under this clause.

)

Out key performa nce indicators that startups Sta rtups are private businesses whose growt
can use to measure growth.

objectives are set out internally i

consultation with management,
and other key stakeholders.

Crowth objectives set out by the
Secretary will be difficult to implement
these will differ f rom startup to startup.

The use of key performance indicators as

adopted in the Tunisian Startup Billi coul<j be

useful in not only influenctng internal decisi

by startups, but also serve as a great metric in

measuring startups contribution towards
achievement of the objectives set out under
the Bill and Kenya's Digital Economy

BI
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Strathmore University

Cenve for lntellectuol Propercg ond
htformation Technologg Low

l6th August 2021

To:
The Senate

J.M Nyegeye, CBS,
Clerk of the Senate

NAIROBI

csenate@parl iament. go.ke & scnatetourirnandtrade@smai l.com

Dear Sir.

Re: Interventions on Startup Bill,2021

Grcetings frorn the Centre for Intellectual Property and Information Technology law (CIPIT) at

Stratlrrnore University, Keuya. CIPIT is a think tank and research centre established in 2012 which

fbcuses on Intellectual Property (lP) and lnforrnatiorr Technology (lT) Law in Kenya and global

south.'fhe scope ofour rvork includes evidence-based research and training on lP and IT law and

policy, especially as they contribute to African law and Iruman rights. Our research and

engagenrent in these focus areas has therefore been a central tenet for nearly a decade. Solne of'our

publications in this area can bc vierved at wwrv.cipit.orq.

ClPl'l'is pleased to the further inlervention to the Startup Btll 2021 to enrich and corrtribute to the

legislative process. This intervention is in addition to the one made on 23'd October 2020 on the

same Bill. In the current inten,ention, we focus on Five (5) specific issues which we consider to be

sigrrificant lo the innovalors arrd will irnpact on the inrplemerrtatiorr of the Bill once it beconres

law. l'hc specific issues are:

Infornrality antl Infrastructural Flexibilities: Startups, due to tlreir size. are SMDs and

MSMEs as defined under the MSME Actr. According to a study by the Kenya National

Bureau of Statistics (KNBS), only 27o/o of SME establishments were licerrsed with the

unlicensed ones operating at a household level2. This is either by choice or defauh or

choice. 'I'his level of infbrnrality is also characteristic with startr.rps in the field of computer

science and conrputational systenrs (tech startups) which are operaled at household level

especially due to their size. The Bill slrould therefore focus or atternpt to introcluce

tSce section 2 of thc Micro and Snrall Entcrprises (MSME,) Act, No 55 of 2012,
r KNtIS 2016 Micro, Srnall arrd Mcdiuur Enterprises (MSME) Survey Basic t{cport. Available [g9

Ole Sangale Rd, Madaraka Estate. PO Box 59857-00200, Nairobi, Kenya. Tel +254 (0)703 034672
Email : cioit@strathmore.edu Website: www.cioit.strathmore.edu
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inliastructural flexibilities to the fbnnalities rvhilst attempting to aclrieve the governance

ob.iective ol'the law. This can be achieved during rcgistration arrd operationalization of thc

Biil.

2. Flexibility in Registration Process and Rcquirements: 'l"he Ilill introduces an extra la1'er

of registration for stanups to wit the registrar of startups. Whilst lbr casc ol- g<lvernancc

registration is desirablc, business registration in Kenya rernailrs orre ol the challcnges {br

innovalors. The Bill shoLrld be airn reclucing tlris btrrden wlrich rve opine can be achievecl

through:

a. Recognition and Rcgistration of Individual Innovators: Inclusion o1''individual

innovators'as part of qualillcation to an incubation prograrn under sectiorr 8 ol'the

Bill. This, in addition to the requircments undcr Partrrership Act, Conrparries Act.

NGO Act artd l.irrrited Liability Partnership Acts. The clualifications for individual

inrrovators should include 'any person who has viable or scalable teclrnologl or

innovation rcduced in a tarrgible tbrnrat.' lncubators can corrduct pcriodical pitches

to provide opporturrities for individual innovators to present their innovations.

b. Recognition or registration with an lncubator: C)rrce registerecl as an Irrcliviclual

lnnovator. an lncubator rvould thcn issue a ccrtiflcate of rccognititlrr/rcgistration.

With this Cerlillcate of recognition/registration, the individual's innovation rvould

be irtcubalcd and they rvould benefit from the incubators'services inclucling

training. research scrviccs ctc.

c. Incubator Ccrtificate to be provisionll incorporation Ccrtificatc: thc ccrtificatc

issrrcd b1'tlre Irtcubalor llot to be pcrrnarrent but tcrnporary to allorv the innovalor

develop a viable business/econornic rrrodcl and lhereafler rcgistcr as a bod-v

corporate. During the incubation period, one of the services or incentives ofl'ercd

rvoulcJ bc rcgistratiorr as a body corporate .

3. l-lcxible, Staggerctl antl/or Provisional Registration antl licensing rer;uircments:

a. Proposal for the Bill to includc provisions arnending thc rcspectivc larvsi allou'ing

and rnarrdaling lhe Ilegistrars at Sheria house arrd the NGO Board Chair to acccpt

an lncubator registratiorr certificate as part of requirernents in issuarrce of

registration/incorporation certillcatcs. l'his avenLle of registration rvould bc

r Conrpanics Act. I)artncrship Act. [-irrrrtcd l.,iability l)artnership Act and thc Non-(irrvsrnrrrental Organisations n ct

Ole Sangale Rd, Madaraka Estate. PO 8ox 59857-00200, Nairobi, Kenya. Tel +254 (0)703 034612
Email : cioit@strathmore.edu Website: www.cioit.strathmore.edu
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staggered over a period of tirne within which the innovator would be able to operate

and be recognized as an entity albeit at provisional capacity.

b. Provisional Register: J'he above should be followed by amenclment to include a

provisional register or entry in the registersa to allow staggered registration process

for persons qualified under the Startup l-aw. Tlre objective for tfie amendrnent

would be to allow use of the incubation registralion cert(icare for a periocl of 6 to

l2 months including payment of respective fees.

c. Compliance: Failure to cornply witlrin the specified period would autornatically

void tlte provisional registration and rvithdrawal of related benefits accordingly.

Such voidance sltould not attract any penalty on tlre part of the innovator. Lessons

fiorn Ttrnisia and Senegal on:heir Startup laws is that registration slroulcl not be

marrdatory bttt errcouraged with acconrpanying flexibilities allowirrg innovators to

focus otl innovation and scaling their innovatiorrs without the burden of registration

fbrmalities. Further, failure in compliance should not attract extra punishrnept

especially fiom the State.

d. The approach above shotrld be adopted for licensing of the startups for operational

purposcs.

I'he above recommendations rvould be aimed at encouraging individual innovators to engage

llte incubalors; redttce the lormality requirernents at the initial stages of the innovators,
journey.

4. Sensitizntion of the Public: 'l'he Bill should have specific provisiorr mandating all the

administrative bodies established under it lo conduct sensitization of the public. Suclr

sensitization efforts shotrld be airned at notifying the public on how to deal with entities

with provisiortal registration ccrtificates, increasing the confi<lence in the public lo deal

with the entities, introducing incentives of clealing with entities registered under the Startup

law etc. These are provisions that can be further supported for in regulations for
implementation purposes.

5. Scope of the Bill: From reading the Bill and Mernorandum attached thereto, we propose

specifying the scope of the Bill through:

' Rcgistcr ol()ornpanies. Partnerships. l_inlitcd t,iability Conrpanies an<t NGOs.

ole sangale Rd, Madaraka Estate. po Box 59857-00200, Nairobi, Kenya. Tel +254 (0)703 034612
Email : cioit@strathmore.edu Website: www.cioit.strathmore.edu
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a. Definition of a Startup: Rernove the reference to 'strong growth potential and

disruptive economic model' as part of the definition. This is what tlte administrative

entities under the Bill should aim to create or supporl a startup to develop.

In addition, refocus the definition to include entities or persons working rvith,

utilizing, involved in developrnent of tecltnology in their innovations.

b. Rcdefinc Tcchnology & Innovation to mean or refer to the specific scientiflc field

i.e. computer science and related fields anticipated under the Bill. Frorn the conteltt

and mernorandurn attached to the Bill, the overall itttention is to provide tbr or

regulate those startups in the field of computer science and computational systetns

including soflware and hardware.

c. Adoption of products from startups: lncentivize. mandate or require the

g,overnment (National and County) and public institutions to adopt or support lhe

adoption ofltechnologies developed within the frarnework of these law. This could

be through specified quotas or adoption so as to ensure that the development ofthe

technologies is dernand driven.

d. lnstitutions undcr TVETAS: Includc institutions of higher learnirtg rcgulatcd

under l'VETA as part of collaborators fbr and during the implementation of the

Bill.

e. Regulations: Provide a timeline within which the Regulations operationalizing the

Act will be published.

CIPIT continues to encourage a holistic approach to developrnent of a framervork that would

support a startup and related ecosystem. We are ready and willing to contribute to efforts towards

developrnent of the policy and laws for such a legal framework for startups in Kenya. You may

contact CIPIT at cipit@strathrrrore.edu or +254 0703 034 612.

Yours Sincerely,

Centre fbr l ntel lectual Propcrty and l nformation'lechnology (C l P l'f)
Strathmore University

5'l Vt:'l'A: -l'ccluical 
and Vocational 'l'rairting Autlrority

Ole Sangale Rd, Madaraka Estate. PO Box 59857-00200, Nairobi, Kenya. Tel +254 (0)703 034672

Ernail: cioit@strathmore.edu Website: www.cioit.strathmore'edu
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T[//ELVTH PARLIAMENT
THE SENATE

J.M NYEGEYE, CBS,
qLERK OF THE SENATE

orlanizing

Nakuru Entrepreneurs Enablers Forum (NEEF)
P.O BOX 536, Egerton

2027

rrence is made to the above bill that was read a first time in the Senate on 25th May 2021 and
mitted to the standing committee on Tourism, Trade, and lndustrialization.

N kuru Ent repreneurs Enablers Forum is based in Nakuru County and supports startups by, providing
urship training, providing co-working spaces, mentoring startups, linking startups to investors,
ideation sessions and entrepreneur meet ups, linking startups to markets. We have

ex

op

Th

th]

stl

perienced challenges such as unfavorable government policies, limited access to investment

iportunities, limited funds for scaling up of startups.

e startup law will go a long way in supporting startup in Kenya and Nakuru County through ensuring
rt we have robust national incubation programme, easing registration of startups and providing
lrtups with incentives that encourage theirgrowth, hence it has come at the opportune time.

wb held a meeting in Nakuru County on 6th october 2020 that brought together over 15 organizations to
dlliberate on the draft bill and shared the recommendation with national Startup bill coordination
cgmmittee that brings together various players including ASSEK, Association of Countrywide lnnovation
H{bs, KENIA, KEPSA, Startups among others for consolidation. Attached is minutes capturing our
ddliberations

Wp would like to thank the commitment shown by the senate as a whole and the standing committee on
to[rrism, trade and industrialization to pass the startup bill hence open up opportunities for young Kenyan
erttrepreneurs to grow their ventures and create employment for other as well as contribute to socio
elonomic development of Kenya.
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Nakuru Enablers

Meeting Minutes

6th Octobe(,2ozo

Opening

The startup bill forum Nakuru County conducted by Nakuru Enablers was called to
order at tt:zoAM on 6th October, zozo in Nakuru Box by Beatrice Wanjiku with a

word of prayer.

Present

George Wayne, Dennis Tianta, Wilson Munene, Cynthia Muthoni, Beatrice Wanfiku

,Ceorge Kariuki, Walace Abade, Kelvin Kimani, Serah Njeri, Stanley Kimaru, Peter
Nianja, Elvis Ouma, Peter.K, Janus Muli, Rebecca Kerubo, Linda Kageha, Gladys

Wanjiru, Lawrence, Anthony Kissinger, Kevin Sang, Eunice Kimama, Moses lrungu,

John Kamau, Nyawira Mariam, Makali Mike, Pinky Nduta, Odindo Cift.

Present Online

Charles Oloo, Kennedy Wafula, Victor Otieno, Loise Warui, James Ngari, Solomon,

Micheal Kariah, Wesley Kijedi, Sarowiwa Adanje

Open lssues

PART I. PRELIMINARY

Concern on how the word "startup" was used and explained especially the
number of years were a company is considered a startup since most 5ME'S

collapse within 5 years. (Elvis Ouma, E-maziwa)

Startup means Number of employees +Number of years in operation.
What next after startup. (Dennis Tianto, Prosperous coach)

Nakuru Box Ventures Ltd
D&D House, 6ofloor Kenya, Nakuru - West Rod

+254 715 o54 8B I info@nakurubox.co.ke
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Re-qemmendation

For a company to be considered a startup the bill should reduce the number
of years to 3-5 years maximum.

Create an online platform for companies to register as a startup.(James Ngari)

Clause on startup when registering a business especially on sole

proprietorship. (George wayne, Nokuru Box)

Systems to be put in place for startup authenticity. (flvis Ouma, E-maziwa)

Startups should be defined based on the size. Some businesses can scale up

higher within a short period of time hence not considered a startup.( Peter.K,

Munchiz)

PART 2. ESTABLlSHMENT OF !NCUBATION PROGRAMMES

Satisfactory, No comments.

PART 3- REGISTRAR OF STARTUPS AND ADMISSION INTO AN INCUBATION

PROGRAMME

o This looks like double registration since startups have to register as companies

and as startups.-(Peter Nianja, Sheth &Wathigo advocates)
r lncubation programs criteria eligibility (Dennis Tianta, Prosperous coach)

. Reduce some qualifications/compliance on being a startup since it is already

covered when registering a business. (George wayne, Nakuru Box)
o Deregistration should be more elaborate, a business should be notified on

registration expiry and deregistration process. Starups should be given

reasons why they should not be registred to the programme if not accepted.
(Peter Niania, Sheth &Wathigo advocates)

. How do you differentiate two similar ideas joining the startup program and

both considered as a startup.( Wilson Munene, Egerton University)
o Startup authentication, litigation process on f unds.

o The startup bill mostly favors registrar. (eeter Nianja, Sheth & Wathigo
odvocates)

r 1o. lnclude reasons why one was not considered for the process. (Peter

Njania, Sheth &Wathigo advocates)

Nakuru Box Ventures Ltd
D&D House, 6t floor Kenya, Nakuru - West Rod

+254 lij o54 87) | info@nakurubox.co.ke
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A procedure of exiting the program should be introduced (peter Nianja,sheth
& Wathigo advocates)

There is a lot od duplication on registration and compliance the eligibility
criteria should be made simple (eeter Nlanja, sheth &wathigo advocates)

Recommenda-tiols

Anticorruption committee who are startup members. (Elvis ouma, E-maziwa)

a

a

a
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Suggestions

. Create legaltech copyright. (peter.K, Munchiz)
e For intellectual property rights can we make application startups through

KENIA? (Dennis Tianta, prosperous coach)

' Agency to provide support to apply for the patented rights. (peter Njanla,
Sheth & Wathigo advocates

PART 5- INCENTTVES FOR STARTUPS

covernment to help/ invest citizens in the idea stage and develop it to a
bigger scope by giving a business friendly environment and creating a
space/platform (Lindo Kageha, Kenya National chomber of commerce)
since most counties have an incubation center and enablers. How willthe
government work with enablers and reach out to startups directly. (George
Wayne, Nakuru Box)

More businesses will enjoy the perks(privilege) of being a startup which they
shouldn't .(Beatrice Wanjiku, Nakuru Box)

Nakuru Box Ventures Ltd
D&D House, 6tnfloor Kenya, Nakuru - West Rod

+2r4 7i5 o54 87) | info@nakurubox.co.ke
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. No act dealing with intellectualproperty.(Peter Niania, Sheth &wathigo

advocates)
. 23.(e) Too open/vague and issues might crop up. (tinda Kageha, Kenya

National Chamber of Commerce)

. The startup bill should cover more on lP, especially when it comes to

technological innovations, what exactly is patented, is it the whole process

(customer registration to the last detail), app design' content' name' lP

address and more (GeorgeWayne, Nakuru Box)

. The lP support is very silent (Pete r Niania, Sheth & Wathigo advocotes)

. 23.(e) Expound on other support' (elvis Ouma 
' 

E maziwa)

o The start ups need to be segmented according to their growth stage,needs

andsizeSoastoeasetheonwhatSupporttheyrequire(Elvisouma'E.
maziwa)

PART 6.MISCELLANEOUS PROVISIONS

Thecabinetsecretaryhastomuchpowerswithoutchecksandbalances
(P eter Niania,Sheth & W athigo advocates)

The Board of trustees a member from the legal body (Peter Niania,Sheth &

Wathigo advocates)

Who will check the activities of the board (James Ngari)?

Suggestiols

segment startups and provide technical assistance/acceleration depending on

their needs. (Elvfs Oumo, E maziwa)

Add a startup option in the registration so that startups can have a lifeline' tax

holiday, subsidized registration fees which can be paid later. (James Ngari)

create a startup board so as to separate them from others like SME'S hence

making it easier especially on their lifeline' (James Ngori)

create a criteria for grouping startups, it can be based on revenue, capital,

number of employees or size of operation. (Dennis Tianta, Prosperous coach)

Nakuru Box Ventures Ltd

D&D House, 6tnfloor Kenya, Nakuru - West Rod

+254715 o54 87) | info@nakurubox'co'ke
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Vote of thanks provided by Beatrice Wanjiku, Nakuru Box.

Adjournment
Meeting was adjourned at zpm by Wilson Munene

Minutes submitted by: Cynthia Ngigi

Approved by: George Wayne

Nakuru Box Ventures Ltd
D&D House, 6trrfloor Kenya, Nakuru - West Rod

+2j4715 or4 BB I info@nakurubox.co.ke
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--JE: THE STARTUP BILL (SENATE B

rence is made to the above bill that was read a first time in the Senate on 25'h May 202 o?
mmitted to the Standing Committee on Tourism, Trade and lndustrialization

t Kenya Hub is based in Nyeri and Kiambu Counties and supports startups in from ideation, startups,

cceleration and investment programs through ourspaces. We have experienced challenges such as;

o Timeline and items needed tofile, process and get a partner. ln innovation, the more time it

takes the harder it is to get one
r Access to fund and funding instruments -The amount and items (collateral) asked for in order a

youth to access funds the grassroot youth cannot get. So, a need to revise or reduce the items

needed to access funds
o Most people have utility models and not patents; sowe changethe name patent to lP

startup law will go a long way in supporting startup in Kenya and Nyeri and Kiambu Counties by

powering policies that will provide an enabling ecosystem foryouth to innovate and create jobs; hence

it has come at the opportune time.

We held a meeting in Nyeri County that brought together over 22 organizations to deliberate on the

draft bill and shared the recommendation with national Startup bill coordination committee that brings

together various players including; ASSEK, Association of Countrywide lnnovation Hubs, KENIA, KEPSA,

Startups among others for consolidation. Attached is minutes capturing our deliberations

We would like to thank the commitment shown by the senate as a whole and the standing committee

on tourism, trade and industrialization to pass the startup bill hence open up opportunities for young

Kenyan entrepreneurs to grow theirventures and create employment for other as well as contribute to

socio economic development of Kenya.

Sincerely

Savio Wambugu
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Pro Amendment JustificationC e Provision in thc Ilill

"startup" includcs an innovative
cntity, lcgally rccognized by the
laws of Kcnya, with strong
growth potcntial and a disruptivc
econornic modcl.

C e
,,

OF SUI}MISSIONS AND G

"startup incubator" mcans a

company, partncrship, non-
governm cnt al or ganizalion or
limited I iabi I ity partncrship,
whose principal objcct is the
support of the birth and
deve loprncnt of start-ups,
innovation, and rclatcd activitics
related to thc translcr
technological and rcscarch,
deve lopmcnt and innovation
processes, through thc offer of
dedicatcd physical spaccs and

serviccs advicc
3(b) 'l'hc objcct ol-this Act is to

providc a lramcwork for thc
registration ol startups;

1'IO

Use simple words. Whal parameters
will be usecl to messure adjectives
suclt os, slrong polential and
disruptive ecorutmic
mode I ? (M i n i sl ry I nd ust ri a I izat io n)

In lhe definition, incubators will he

required lo offer dedicated physical
spaces in lheir support of start-ups,

'l'hc usc ol'lcgally
rccognizcd mcans
that thc cntity has

alrcady bccn
rcgistcrcd undcr
an cxisting law.
'l'hcrc is no nccd
to sct up an cntity
to pcrform
f unctions already
bccn donc
clscwhcrc.

'l'his is opprcssivc
to thc currcnt
rcality with privatc
busincss and somc
governmcnt
institutions that
oflcr scrviccs on

onlinc platforms
or arc moving
towards rcmotc-
bascd scrvicc
dclivcry.

CI c Cluuse 3(h) slotes thal one of the
objecls of the Bill is to provide u

framework for the registrution of
start-ups.

This is a funclion of lhe Business
Registrution Services estahlished
under the Business Registralion
Service Act, 2015. (Minislry of
Industrialization)

There already exisls regulutory

framework on the registrution of
start-ups under the Business
Registrution Services. The
requiremenl under the Bill is not a
complementary effort among olher
glvernment agencies aimed al
minimiz.ing hureaucratic hurdles to

'l'hcrc is nccd to
avoid duplication
of'rolcs

1
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Clausc Provision in thc Ilill Amendmcnt Justification
simplify Jiling requirements ot
shorlen applicution review
pe riods. (Ch a mber of Commerce)

Clausc 4(l) 'l'hc National and countv
govcrnmcnts shall-

(a) promote innovation;

(b) Iacilitatc thc transfcr of
tcchnology innovation;

(c) crcate and dcvclop a
sustainablc. global Iy competitivc
tcchnology innovation scctor that
contributcs towards thc
accclcratcd growth of thc
cconomy;

(d) promotc thc crcation of
cmploymcnt and wcalth creation;
and

(c) promote thc linkagcs bctwcen
univcrsitics and rcscarch
institutions and thc business
commun

Include tlte creation of a contlucive
husiness environment for gntwth
and sustainubility as this role shoultl
be the driving fitrce hehind this Bitt.
(M i n istry of I n d ustriu I izution)

Clausc 6 (l) 'l'hc Agcncy shall bc
rcsponsiblc lor thc rcgistration of
startups undcr this Act.

(2)'l'hcrc shall a Rcgistrar of
startup who shall bc-

(a) cornpctitivcly rccruitcd by
thc Public Scrvicc Commission;
and

(b) appointed by thc Agency on
such terms and conditions as thc
Agcncy may, in consultation
with the Salarics and
Remuneration Comm ission,
detcrminc.

Recognize thefunctions of the
CPSB. The Agency to consult with
the CPSB in uppointment of county
registrars (Chamber of Commerce)

l'o lurther ccmcnt
the role of
counties in
implementation of
the Bill.

ra
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Provision in thc Bill

(3)'l'hc Agcncy may, in
consultation with thc Public
Servicc Comm ission, appoint-
(a) a Dcputy Ilcgislrar; and

(b) such numbcr of county
registrars in the counties as shall
be necessary for the performance
of the functions of the Registrar
and who shall bc subject to the
directions ol-thc strar

An cntity shall bc cligiblc to bc

rcgistcrcd as a startup and for
admission into an incubation
programmc if thc cntity -
(a) is rcgistcrcd in Kcny
(i) company undcr thc
Companics Act; or

(ii) partncrship firrn under the
Partncrship Act; or

(iii) limitcd liability partncrship
undcr thc Lirnitcd Liability
Partncrship Act; or

(iv) non-govcrnrncntal
organization undcr thc Non-
Govcrnrncntal Organ izations
Coordination Act;

Amcndment

Separale eligibility of regislration as
u slart-up from inclusion in an
incubution progromme (Mr. Sam
Gichuru)

Clause 8 provides for eligihility fitr
admission into incubation
programme. The ralionale for the
seven year period is unclear.
Though innovalive ideas und
concepts require sume yeurs lo
molure, what other puramelers can
be used to determine eligihilily other
thun duration? (Ministry of
Industrializotion)

Justification

'l'hcrc is lack ol'
distinction
bctwccn thc
eligibility to bc
rcgistcrcd as a

slar-up and
admission inl"o an

incubation
programrnc.'l'his
ambiguity is

lurthcr scon undcr
clausc l2 which
statcs that
admission into thc
incubation
prograrnmc is a
conclusivc
cvidcncc of
rcgistration as a

start-
This cun be u
hindrunca ollter
than heing u

.facilitative .fucktr
i.f onllt peggctl on
duration. Thera is
need to utnsider
olherfactors such
as no o.f
emploltecs/
entplol,ea
yilenlial, ittitial
inveslmenl cupilul

3
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Clausc Ilrovision in thc Ilill Amcndmcnt Justification
CIausc 9 9. (l) An cntity thal qualifics lor

admission into an incubation
programmc undcr scclion 8 may
sLrbmit an application, in thc
prcscribcd lbrrn

(a) in thc casc ol-an incubation
programmc managcd by thc
Agcncy. Ministry or any othcr
cnlity on bchall'of thc National
(iovcrnmcnL, to lhc Agcncy; or

(b) in thc casc of an incubation
programmc managed by a
county govcrnmcnt, to thc

rc i strar

of incubalors to he expressly
those that ore run by government
Scope 'l'o avoid

ambiguity

Ttt lhis end, we prlpuse lhat the
scope of incuhators' untler clause 2
he revised to speak specifically to
governmenl run incubator
progrums.

'l'hc wording oI
clausc 9 suggcsts

that incubator
programs must bc

managed by thc
Agcncy, County
(iovcrnmcnt or
any othcr cntily
on bchalf ol' thc
National or
County
governmcnt.

When rcad

togethcr with
clausc 20; which
rccognizcs thc
cxistcnce of
incubators

managed by thc
Agcncy and thc
county
govcrnmcnt, thc
Bill crcatcs

ambiguity as to
what constitutcs
an incubator and

whcther or no1

private cntities

4
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( ausc l'rovision in thc Ilill Proposcd Amendmcnt .Iustification
(incubators) undcr

clause 2 can comc

undcr thc

managcmcnt of
thc Agcncy or

I 
county

I govcrnmcnt

Givcn that the
scopc undcr clausc
2 is spccilic to
privatc busincsscs.
thcrc is nccd to
clcarly rcdcfinc
what constitutcs
an incubator and
avoid irnposing
rcstrictions and
obligations on
privatc cntitics and
how thcy conduct
thcir dcalings.

22 22. An incubator rcgistcrcd
undcr this Act shall-

(a) support novice technological
entrepreneurs at thc carliest stage
of tcchnological
cntrcprcncursh ip;

(b) havc a dcfincd minimum and
maximum technological
innovation projccts it can handle
simultaneously;
(c) faci litatc tcchnological
innovators 1o irnplcmcnt thcir
idcas and lorm ncw busincss
vcnturcs;

(d) dctcrminc the tcchnological
and markcting applicability of a
tcchnological innovation idca;

(c) have a viable rescarch and
development plan and expertise;

(f) providc sccrctarial and
adrn inistrativc scrviccs to

The scope of incubulors he revised lo
speciJically refer to programmes run
by the governmenl

Further parograph 0 sltould be
amended to read 'facilitute linkages
with investors in tlte privule seclor
i ncl ud i ng ve nt ure capital isl s"

'l'hc obligations ol'
incubators undcr
this clausc orcatc
rigid rcquircmcnts
as to how privatc
cntitics conduct
thcir busincss.

Clausc 22(e)
obligatcs
incubators to
crcatc
opportunitics Iur
thc privatc sector
including vcnturc
capitalists. It is

difficult to
irnplcmcnt such a
provision as

incubators link
starl-ups to
busincss
opportunitics as

opposcd to
crcating thcm. 'l'hc

5
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startups;

(g) crcatc invcstmcnt
opporlunilics lor thc privalc
scctor, including for vcnturc
oapitalists;

(h) translcr tcchnologics from
rcscarch institutions and into the
tcchnological starlups' industry;
a

(llausc Provision in thc llill Proposed Amcndmcnt Justification
govcrnmcnt is

morc inclincd ttl
givc inccntivcs
aimcd at boosting
thc attractivcncss
of local start-ups
as invcstmcnt
vchiclcs.

F'urther clquse 22(g) sltould also be

umended to:

"Iiacilitule linkuges with investors in
tha private seclor, including ventura
capilul isl s. " (Luwy ers I I ub)

'l'hc obligations

ol an incubalor

under this clausc

crcate rigid
rcquircmcnts as

to how privatc

cntitics conduct

thcir busincss.

Clause 22(g)
obligatcs
incubators to
crcatc invcstmcnt
opportunitics lor
thc privatc scctor
including for
vcnture capitalists.
It is difficult to
implcment such a
provision as

incubators arc
morc inclincd to
link starlup
businesscs to
opportunitics as

opposcd to
crcating thcsc
opportunitics.
'l-hc govcrnmcnt is

morc inclincd to
providc inccntivcs
to investors aimcd
a1 boosting thc
atlractivcncss of
local startups as

I

6
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To lhis end, we prupose lhat the
scupe of incubators' under clause 2
be revised to speak specificolly to
government run incubutor programs
(Lawyers IIub)



a)

I

C ausc Provision in thc Bill Proposed Amendment Justification
invcstrncnt
vchiclcs.
'l'his is donc
through alrcady
cxisting bodics
such as thc Kenya
lnvcstmcnt
Authority
(Kcnlnvcst) a

statutory body
currcntly opcrating
through an Act ol'
Parliamcnt
(lnvcstmcnt
I)rornotion Aot No.
6 ol 2004)

'l'he Agency shall put in placc a
programmc lor thc training and
capacity building of start-ups
undcr this Ac1 and shall, for this
purposc cstablish a platlorm
setling out inlormation at thc
national and county lcvcl of
government, ofl-

(a) cxisting incubators;
(b) availablc training

programmcs;
€ mentors and rcsourcc persons;
(d) projects under cxisting
incubation program mes;
€ available fiscal and non-fiscal
support scrviccs;
(l) busincss inlorrnation
ncccssary lor thc managcmcnt
and dcvclopmcnt of startups; and
(g) such othcr informalion as the

agcncy shall, in consultation
with the county cxccutivc
committcc mcmbcr consider
ncccssary

Cleurly define the type of training
and capacity building programmes
envisioned under this clause
(Luwyers hub)

Clausc 22 of thc
llill obligatcs
incubat<lrs to
support novice
tcchnological
cntrcprcncurs a1

thc carly stagc and
lacilitatc
tcchnological
innovators tcr

irnplcmcnt thcir
idcas and lornt
ncw busincss
vcnturcs. 'l'hcsc

two obligations
although not
clcarly dcfincd.
can includc
capacity building
and training
initiativcs. 'l'herc

is nccd thcrclorc
to avoid thc clash
bctwccn clause 22

and 26.

7
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IClause Provision in the Ilill Proposcd Amcndmcnt Justification
Clausc 29 A sla(-up shall bc cncouragcd to

cumulativcly achievc growth
objcctivcs as sct out by thc
Cabinct Sccrctary by rcgulation.

Outline key performance indicators
thal start-ups can use t0 meosure
growth (Lawyers IIuh)

Start-ups are
private busincsscs
whosc growth
objectivcs arc sct
intcrnally in
consultation with
managcrs,
investors and othcr
kcy stakcholdcrs.
Growth objcctivcs
sct by thc CS will
bc diflrcult to
implcrncnt as this
will diflcr lrorn
start-up to start-up.

'l'hc usc of KPls as

uscd in thc
'l'unisian Start-up
Ilill in influencing
internal dccisions
by start-ups and as

a metric to
mcasurc thc
contribution of
start-ups to thc
digital cconomy.

I

(]cncral comments

l) Sustainability ol'thc programmc: 'l'he tlitl has placcd thc cnlirc burdcn of financing on

the Govcrnmcnt.'l'hcrc is necd to cxplorc altcrnalivc sourccs of funding such as -
a) lntroducing a lcc lor all start-ups that succcssfully go through the incubation

programmc.'l'his can bc in terms of contributing a srnall pcrccntage to a central

kitty to sLrpport thc programmc and can bc effcctcd aftcr a ccrtain sct pcriod of
timc altcr graduation.

b) A form ol nurturing young innovators with internship opportunities or linkagc
to tcsl and nurlurc their innovations.

2) 'l'hcrc is nccd to involve KIlllS and KIPI and clcarly dcfinc thcir roles and

rcsponsibilitics. 'l'hc usc of standards and thc nccd to protcct intcllectual propcrty
rights has bccn rccognizcd in thc Bill but the involvcmcnt of thc two agencics is not

clcar.

8
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3) 1-hcre is nced to ensure that the Bill is in line with the digital wave in the country.

l'here should be creation of an online portal that enablcs and cnhances collaboration

with othcr govcrnment agencics. 'fhis shall also providc cntrcprcncurs with an

opportunity to manage the wholc proccss onlinc hence rcmoving thc rcd tape.

4) 1'hc Bill pre-supposes the existcnce of an incubator-start up relationship. 'fhe

requiremcnt to confinc registration of a start up to incubation may be

counterproductivc in encouraging growth. Start ups may establish their operations and

asscss viability bcforc committing to collaboralion with incubators whcrc assistance is

sought.

5) Thc majority local content requircment for eligibility for admission into an induction

programmc may l'orce invcstors to look elscwhere lor invcstmcnt opportunitics.

6) 'l'hcrc is nccd to havc additional l'unding lor successlul stlrt-ups lrom vcnturc

capitalists and ange I invcstors. Start-ups gct lunding mostly lrom owner's savings and

donations and thcir main objective is not to exist but to dcvclop products that arc

scalable and disruptive.

7) Start-ups Icgal lrarncwork should facilitatc capital invcstmcnts by initiating a

conducivc partncrship cnvironmcnt betwccn privatc and public invcstors in local and

lorcign arcnas.

8) 1'here is nced lor decentralization of incubation centers and programmcs which will
act as the accelerator by enhancing tcchnology transfers.

9) 1'hc inccntives in the Bill for start up businesses arc too broad thus making it difficult
to follow up on thc progress of implementation.
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