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INARIES

ment and Mandate of the Committee

24 (1) of the Constitution of Kenya provides for the establishment of
ittees where each house of Parliament may establish committees and shall make
Orders for the orderly conduct of its proceedings, including the proceedings
nmittees.

te Standing Committee on Trade, Industrialization and Tourism is established
to Standing Order 218(3) of the Senate Standing Orders. As set out in the 187,
mittee is mandated to consider all matters related to trade, industrialization,

cooperatives, investment and divestiture policies.

ing its mandate, the Committee oversees the Ministry of Investment, Trade

a) State Department for Investment Promotion;

b) State Department for Trade;

c} State Department for Industry;

d) State Department for Cooperatives;

e) State Department for Micro, Small and Medium Enterprise (MSME)

Development; and

f) The State Department for Tourism.
Committee Membership

18 Sen. Lenku Ole Kanar Seki, MP - Chairperson

2. || Sen. Esther Anyieni Okenyuri, MP - Vice-Chairperson
3. Sen. (Dr.) Lelegwe Ltumbesi, CBS, MP - Member

4. Sen. Jackson Kiplagat Mandago, EGH, MP - Member

3 Seén. Paul Karungo Thangwa, MP - Member

6. Sen. Crystal Kegehi Asige, MP - Member

7. || Sen. Andrew Omtatah Okoiti, MP - Member

8. Sen. Betty Batuli Montet, MP - Member

9. Seén. Hezena M. Lemaletian, MP - Member
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CHAIRPERSON’S FOREWORD

Mr. Speaker Sir,

The Co-operative Societies (Amendment) Bill, 2023 is a Bill for an Act of Parliament
that seeks to provide a framework to align the Act with the provisions of Part Two of
the Fourth Schedule of the Constitution, providing that cooperative development is a

devolved function.

The Bill was read a First Time on 29" February, 2023 and thereafter committed to the
Standing Committee on Trade, Industrialization and Tourism. The Bill was sponsored

by Sen. MP. Mariam Omar, M.P.

The objects of the Bill include among others, to provide a framework for the devolving
of critical functions currently being retained at the national level by the Commissioner

of Cooperative Development.

Mr. Speaker, Sir,

Pursuant to the provisions of Article 118 of the Constitution and Standing Order 145
(5) of the Senate Standing Orders, the Committee invited interested members of the
public to submit their written memoranda through advertisements in the major dailies
on 2™ March 2024. By close of the public participation period on Friday 15™ March,
2024, the Committee had not received any memorandum. Consequently, the Committee
resolved to invite targeted stakeholder submissions from the Ministry of Cooperatives
and MSMEs and the Council of Governors. The Committee vide letters dated 8 April
2024 and 15" April 2024 received communication from the Council of Governors and
Ministry of Cooperatives and MSMEs Development respectively. Both stakeholders
submitted that the Committee considers withdrawing the Co-operative Societies
(Amendment) Bill, 2023(Senate Bills No. 53 of 2023) in favour of the Cooperatives
Bill, 2024 at the National Assembly.

Following the submissions and the views of stakeholders the Committee held

deliberative consultations with the sponsor Bill Sen. Mariam Omar Sheikh, M.P. and
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process the bill as it adequately addresses the gaps in the current Act with
» devolution.

tee Observations

ker, Sir,

ommittee having considered the bill and reviewed the submissions received

the following key observations on the bill —

Cq

Co

W

poperative societies are established by members with the objective of

benefiting from economies of scale of pooling their savings together. By joining

operative societies, members aim to optimize their economic and social

elfare.

ere is evidence that cooperative societies play a significant role in fostering

economic growth and development of its members and the country at large. They

€
m

to

C

ance financial inclusion by offering credit facilities at affordable rates to their
embers thus alleviating poverty and enhancing equity. It is therefore important

have a legal framework that governs the sector so as to ensure that members

of] cooperative societies are protected from mismanagement. Other benefits of

perative societies include employment, agricultural value chains, housing

' development among others.

Article 186 and Schedule Four of the Constitution outline the functions of

National Government and County Governments. Therefore, pursuant to

th

as

Sche(llule Four Part 2, trade development and regulation including cooperative

societies is a function of county government. It is therefore necessary to align

/ Cboperative Societies Act, 2004 with the Constitution of Kenya 2010 as well

clearly stipulate the respective roles of each level of government.

Establishment of tribunals are a function of the Judiciary pursuant to Article 169

of{the Constitution. There is therefore need to align the Cooperatives Act to the

Constitution by conferring the mandate of establishing and appointing members

of]the Co-operatives Tribunal to Judicial Service Commission.

| St
| fu

bi

reamlining and strengthening the management of cooperative societies is
hdamental for good governance and to protect the members of a society. The

1 proposes for instance that an officer can be held liable for contravening
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provisions of the Act. Further, the conditions upon which the Commissioner of
Cooperatives can cancel or suspend the registration of a cooperative society have
been outlined and include failure to comply with registration requirements,
failure to file returns or serious violations of the act among others. Other
safeguard measures include granting the Commissioner or County Director of
cooperatives in the case of counties the mandate to undertake an inquiry on their
own motion or upon request by members, into the by-laws, working or financial
conditions of a cooperative society.

The grounds upon which a cooperative society may be dissolved should be
clearly outlined so as to enhance the management of cooperatives as well as
protect the interests of members. In the past there have been instances of
Cooperative Societies undergoing liquidation process ordered by the
Commissioner of Cooperatives under circumstances that are not clear to
members. This has led to loss of properties of the Cooperative Society and

members.

Committee Recommendations

Mr. Speaker, Sir,

The Committee recommends that the Cooperatives Societies (Amendment) Bill, 2023

be adopted with the following amendments —
THAT-

a)

b)

Clause 2 be amended to incorporate all the principles proposed by International
Labour Organization Recommendation 193 on the Promotion of Cooperatives.
They include voluntary and open membership; democratic member control;
economic participation of members; autonomy and independence; education,
training and information; cooperation among cooperatives; and concern for the
community;

Cooperatives federation be incorporated in the structures of cooperatives in

Kenya so as to enhance their governance. The objectives of Cooperatives
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| flderation include aggregation, marketing and value addition; providing

chanisms for self-regulation, corporate governance, code of conduct of

caoperatives and sub-sector standards;

¢) The County Director of Cooperatives to be competitively recruited by County
Publiic Service Board to ensure professionalism and accountability in the
| administration of the act as envisage under Article 232 of the Constitution;

d) The roles of the County Executive Committee Member (CECM) for
Coboperatives Development and those of the County Director of Cooperatives
should be clarified in the bill. Specifically, the CECM will be responsible for
implementation of policies, strategies and legislation whereas operational
* a:.pécts of the Department such as registration, issuing of notices and other day
td day activities to be done by the County Director of Cooperatives;

The roles of amalgamation of cooperative societies; issuance of demand notice

and agency notice and enforcement be conferred on the Commissioner for

ooperatives.

rledgement

raker Sir,

b express my gratitude to my colleagues, Members of the Committee for their
ful insights and contributions to the Bill. The Committee also acknowledges
sor of the Bill, Sen. Mariam Omar, MP, for sponsoring such an ingenious bill

fort to align the cooperatives sector with Constitution of Kenya 2010.

er) the Committee is indebted to the Offices of the Speaker and the Clerk of the

ite for facilitating the Committee to undertake during the consideration of this Bill.

eaker, Sir

now my pleasant duty, pursuant to standing order 148 (1) of the Senate Standing

to present the Report of the Standing Committee on Trade, Industrialization and

tism on the Co-operative Society (Amendment) Bill, 2023 (Senate Bills No.53 of
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I thank you

........................................

SEN. LENKU OLE KANAR SEKI, MP,

CHAIRPERSON,

SENATE STANDING COMMITTEE ON TRADE, INDUSTRIALIZATION AND
TOURISM
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The Cooperative Sector in counties has further greatly assisted in trade development
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CHAPTER 1: INTRODUCTION

achround

do-operative Societies (Amendment) Bill, 2023 (Senate Bills No. 53 of 2023)

ittee on Trade, Industrialization and Tourism pursuant to standing order 145

f the Senate Standing Orders. The Committee was expected, pursuant to

s*an ing orders 145(5) and 148 to facilitate public participation and table its report
Wit n thirty calendar days of the committal of the Bill to the Committee.

2 ’Iile Bill is for an Act of Parliament to amend various sections of the Co-operative
ocieties Act, in order to align the Act with the provisions of Part 2 of the Fourth
chedule of the Constitution that provides that cooperatives development is a

evolved function.
Status of the Cooperative Societies in Kenya
and economic growth. However, under the current legal framework which is the

Cooperatives Societies Act, 2004, cooperative development is a function primarily

maintained by the National government, giving limited participation by the County

vernment. This is in contravention of Article 186 and Schedule Four Part 2 (7)(e)

the Constitution. The Commissioner for Co-operative Development as per the

|Co-operatives Societies Act CAP 490 is tasked with the responsibility of the growth

d development of co-operatives societies in the County. Generally, the role of

inties in the promotion and facilitation of cooperative development has been

| overshadowed by the National government.
. The do-operatives Societies (Amendment) Bill, 2023 therefore seeks to provide a

i‘r—imework for counties to undertake the devolved functions as per the Constitution.

e bverarching objective of the bill is to devolve critical functions currently
tained at national at level by the Commissioner of Cooperative Development to

unties. This will enable counties to actively participate in regulation and

| mlanagement of Cooperative Societies.
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1.3 Salient provisions of the bill
5. The Bill therefore proposes the following —
Guiding Principles of Bill
6. Clause 2 amends the Principal Act through the addition of a new section, labelled as
section 2A. This section outlines guiding principles for cooperative societies,
mandating that individuals performing functions under the Act adhere to the
following principles:
a) Non-discrimination of members in a cooperative society
b) Voluntary and open membership, democratic member control
¢) Autonomy and independence
d) Public participation, continuous training, and awareness creation
e) Cooperation among cooperative societies
f) Concern for the community in general
g) Self-responsibility and commitment in the conduct of a cooperative
society's affairs
h) Equity in the distribution of income derived from a cooperative society.
Role of County and National Governments
7. Clause 4 amends the principal act by inserting a new Part 1A. Clause 4 introduces a
new section 2C that provides for the functions of the National Government as
follows—
a) Formulating a national policy framework and standards for the development and
growth of cooperative societies.
b) Maintaining a register of approved audit firms in the cooperative sector.
¢) Formulating management standards for cooperative societies.
d) Developing and coordinating the implementation of an intergovernmental
relations mechanism in the cooperative sector.
e) Registering cooperative unions and the apex society.
f) Promoting good governance and ethics in the cooperative sector.

g) Formulating and regulating cooperative education and training standards.

2|Page
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h)| Canducting capacity building for county governments on cooperative matters.

i) | Promoting public-private partnerships and facilitating regional and international

relat
)| E

eties.

i0ns on cooperative issues.
S

tablishing and maintaining a research and information center for cooperative

k‘ Pterorming any other necessary functions for the fulfilment of the National

vernment's mandate under this Act and for the improvement of the cooperative

tor. |

.Clause 4 also sets out the functions of County Governments through a new Section

d)

e
S’

that sets out the respective county executive committee member shall:

Formulate and implement strategies, guidelines, and measures in line with the

national policy framework and standards for a sustainable cooperative sector in

~ the county.

Promote, facilitate, and register primary cooperative societies.

omote and facilitate value addition, adoption of appropriate technology, and

fi ciliitate market information sharing in the cooperative sector.

Qollate, analyze, and disseminate data on the activities of cooperative societies

ﬁ the county.

Hstablish and maintain a county cooperative society research and information

-

o

enter.
|

acilitate collaboration and linkage between cooperative societies, the National

=

SOJemment, and relevant stakeholders.

o

romote good governance in the management of cooperative societies in the
ounty.
oﬁitor and evaluate the implementation of policies and standards outlined in
is Act by cooperative societies, aiming to enhance efficiency in the cooperative
sector.
Perform any other functions deemed necessary for the fulfillment of the mandate

of the county government under this Act and for the improvement of the

cooperative sector.
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9. Clause 5 introduces a new section 4A on the office of the County Director of Co-

10.

1.

12,

1k

14.

19,

operatives which will be within the County Public Service. The Office shall consist

of:

a) A director, designated by the respective county executive committee member
from public officers within the county public service.

b) Other county public officers designated by the county executive committee
member as necessary for the effective functioning of the Office.

In designating a public officer under (2)(a), the county executive committee

member must ensure that the individual possesses knowledge and experience in the

administration and management of cooperatives.

Clause 6 amends section 4 by providing that a Cooperative union or an apex society

shall only be registered as an entity with limited liability.

Registration of a Primary Society

Clause 7 introduces a new section, 7A, to the principal Act, focusing on the

registration of a primary society. Key provisions include

Application Process

An application to register a primary society must be submitted to the Director in the

prescribed form and signed by at least ten qualified individuals under section 14

Submission Requirements

The application for registration should be accompanied by the prescribed fee,

minutes of the meeting of members, four copies of the proposed by-laws of the

cooperative society, information on the names, addresses, and signatures of the

society members, proof that the members meet the requirements for membership

under the Act including any other information requested by the director.

Pre-Registration Procedures

Within twenty-one days of receiving the application, the Director is obligated to

carry out pre-registration procedures, including sensitizing applicants on legal

requirements for registration, facilitating applicants in filling out any required forms,

verifying that the registration documents conform to conditions set by the Act or the

Commissioner.
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16.

19.

20.

21

28

17.
18.

|

SLanJlisdion to the Director

|

'[Ie Director is responsible for submitting the application to the Commissioner
along with a recommendation either for the registration of the society or for the

rejection of the registration application.

Notification of Rejection Recommendation

If the Director intends to recommend against registration, they must inform the

plicant in writing about this recommendation.
bjection by the Applicant
e applicant, upon receiving the recommendation against registration, has the right

lodge an objection with the Commissioner within seven days of being notified.

Commissioner's Consideration
¢|Commissioner is obligated to consider the information received within fourteen
ays. If satisfied that the society meets the requirements for registration under the

Act)the Commissioner will proceed to register the society.

egistration of a Cooperative Union or Apex Society
lause 8 provides for the Registration of a Cooperative Union or Apex Society of
hich the application will be made out to the Commissioner of Cooperatives and

egistration shall be effected within thirty days from receipt of the Application,

visional Registration of Cooperative Societies

ollowing which the cooperative can operate in any location in the country.
r(
Cl

use 10 provides for the deletion of section 7 and the insertion of a new clause
that provides for provisional registration of a cooperative society. Where the

Commissioner or the County Director is not satisfied that a society has complied

\with the provisions of the Act and believes that the steps may be taken to comply,

'thd Commissioner may provisionally register the society or union for a period not

exceeding one year on such terms and conditions as may be specified by the
Cammissioner.

Aprovisional registration, subject to conditions imposed by the Commissioner or

ditector, allows an apex society, co-operative union, or primary society to operate

as|a co-operative society under the relevant act.
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23

24,

25,

20.

27.

28.

29,

30.

The Clause sets out the authority of the Commissioner or director to cancel the
provisional registration for good cause, and specifies that such cancellation operates
as a refusal to register the society. In case a co-operative society is not registered
within the specified period, it ceases to be a registered co-operative society.

If a co-operative society ceases to be registered, the Commissioner or director may
appoint a competent person as the liquidator, and the validity of transactions entered
into during the provisional registration period remains unaffected.

The new section empowers the Commissioner or Director, during the provisional
registration period, to register the co-operative society if it has complied with the
Act and rules. The co-operative society is deemed to be registered on the date of
provisional registration, and the relevant section ceases to apply.

If a provisionally registered co-operative society contravenes the provisional terms,
both the society and any person acting as an officer may be liable to fines upon
conviction, with a higher fine for continuing offenses.

Suspension or Cancellation

The proposed amendment in Clause 11 introduces a new section, 7A, to the
principal Act. Section 7A grants the Commissioner the authority to suspend or
cancel the registration of a co-operative society under certain conditions. These
conditions include the society's failure to comply with registration requirements, not
filing returns for three consecutive years, failure to achieve its objectives, or serious
violations of the Act, other laws, or its by-laws.

Additionally, subsection (1A) allows a director to recommend the suspension or
cancellation of registration for a primary society meeting the specified conditions.
Before taking such action, the Commissioner must issue a fourteen days' written
notice to the co-operative society, specifying the reasons for the intended suspension
or cancellation and requiring a response within fourteen days.

If the Commissioner decides to suspend or cancel the registration, the order must
specify the reasons and, in the case of suspension, outline the actions required for
compliance, along with a stipulated timeframe for remedial measures.

If a co-operative society fails to comply with the Commissioner's directives, the

Commissioner or a county executive committee member may issue an order for the

6“);1‘:'(
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cincellat;ion of registration and the dissolution of the co-operative society.

hllowing the cancellation of registration, the co-operative society ceases to exist as

a Iiod corporate.
A
31 9

changes:

@

mendment of By-laws
ection 8 of the principal Act is proposed to be amended with the following

Stibsection (2) is to be replaced with a new version, stating that a co-operative
society intending to amend its by-laws must submit an application for the
amendment in the prescribed form. The submission should be made to the
Commissioner for an apex society or co-operative union, and to the director for
a primary society.

Ih subsection (3), the words "or director as the case may be" are to be added

|
mmediately after the words "If the Commissioner."

b+

A new sub-clause (A3) is to be inserted after sub-clause (3). If the director is
datisfied that the amendment to the by-laws of a primary society is not contrary
fo the Act, the director shall register the amendment and submit relevant
nformation in the prescribed form to the Commissioner for updating the register.
[n subsection (3A), the words "or director" are to be inserted immediately after
the words "The Commissioner."

In subsection (5), the words "or director” are to be inserted immediately after the

wards "the Commissioner."

1 against refusal to register a cooperative society

Settion 9 of the principal Act is proposed to be replaced with a new section related

to the appeal process against the refusal to register a co-operative society. The

ndment introduces provisions for both co-operative unions/apex societies and
ary societies. These entities may appeal to the Tribunal within thirty days of

eiving a decision or notice under sections 6, 7A, or 8, contesting decisions

regarding registration, by-laws, amendments, suspension, or cancellation.

bsection (3) allows parties aggrieved by the Tribunal's decision to appeal to the

gh Court within thirty days.
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Certificate of Registration, membership and audits

33. Section 11 is amended by deleting subsection (1) and introducing a new subsection
stating that a certificate of registration or provisional registration signed by the
Commissioner or director is conclusive evidence that the society is duly registered,
provisionally registered, or pre-registered. Subsequent subsections are adjusted to
include the words "or director" after "by the Commissioner."

34. Section 14 is amended by renumbering the existing provision and introducing new
paragraphs specifying conditions for membership in a co-operative society. A new
subsection allows a primary society to become a member of another co-operative
society under certain conditions.

35. Section 25 is amended to include consultation of county directors in the appointment
of approved auditors and mandatory receipt audited accounts by the county directors
prior to tabling in annual general meeting. Subsections (8), (10), and (11) are
adjusted to include the words "or director" as needed.

Amalgamation, fines and legal proceedings

36. Section 29 provides for an elaborate procedure for registration of amalgamating
societies with the amalgamation of primary societies being overseen by the County
Director.

37. Section 32 has been amended to enhance the minimum fine in by-laws from twenty
thousand to fifty thousand shillings.

38. Section 35 has been amended to enable the county director to institute legal
proceedings for the recovery of unremitted member contributions. The County
director may also appoint agents by way of notice for the purposes of collection and
recovery of debt owed to the society.

Charges

39. Section 51 is amended by deleting the existing section and providing for the
following —

a) A co-operative union or the apex society shall register with the Commissioner
every charge created by it and the particulars of the charge within thirty days

from the date the charge is created.
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A primary society shall register with the director every charge created by it and
the particulars of the charge within thirty days from the date the charge is created.

If & co-operative society fails to register within thirty days a charge created by it,

d unless the registration has been effected by some other person within that
period, every officer of the co-operative society commits an offence and shall be
lidble, on conviction, to a fine not exceeding five thousand shillings for every

day during which the default continues.

ve rsﬂip and Notices of Appointment

ction 54 of the Principal Act is proposed to be deleted and substituted with a new

ction 54 as follows —

Where a person appointed as a receiver or manager of the property of a co-
operative society under any powers contained in any instrument, that person
shall, within seven days from the date of the order of the appointment, give

>

ritten notice of the appointment to the Commissioner or the director, as the

case may be.

(2) |Where a person appointed as a receiver or manager of the property of a co-

operative society under the powers contained in any instrument ceases to act as
such receiver or manager, that person shall, within seven days of so ceasing, give

written notice to the Commissioner or the director.

3)/ The Commissioner or the director shall, within seven days of receipt of the notice

of appointment or the notice of cessation of appointment as receiver or manager
under subsection (1) or (2), enter the notice in the register of charges.

A person who contravenes the provisions of subsection (1) or (2) commits an
offence and shall be liable, on conviction, to a fine not exceeding five thousand

sﬁillings for every day during which the default continues.

ies and Inspection
ection 58 is amended by deleting subsection (1) and substituted with the following
W éubsection:

) The Commissioner or the Director may, on its own motion, on request by

n+:mbers, or where required by the Cabinet Secretary, undertake an inquiry into the

9|Page




42,

by-laws, working, or financial conditions of a co-operative society he or she has
registered.

Insert the following new subsections after subsection (1A):

(IA) At least one-third of the total members of a co-operative union or the apex
society present and voting at a meeting of the co-operative society, which has been
duly convened in accordance with this Act, may by a resolution request the
Commissioner to undertake an inquiry into the by-laws, working, or financial
conditions of any co-operative society.

(1B) At least one-third of the total members of a primary society present and voting
at a meeting of the co-operative society, which has been duly convened in
accordance with this Act, may by a resolution request the director to undertake an
inquiry into the by-laws, working, or financial conditions of any co-operative
society.

(4) The Commissioner or the director may, where it is found, upon the inquiry, that
a co-operative society is not being managed in accordance with this Act or its by-
laws:

Section 59 has been amended to enable the county director to inspect the books of a
primary society and further apportion expenses of the inquiry and inspection
Section 60A has been amended to enable the county director to undertake routine

inspections of the affairs of a cooperative society.

Dissolution of Societies

43.

Section 61 is amended by deleting subsection (1) and substituting with the
following new subsection:
(1) The Commissioner or the director may make an order for dissolution of a co-
operative society where:
(a) a special resolution for its dissolution is passed by the members.
(b) in the case of a primary society, the number of members falls below ten.
(c) the co-operative society’s registration has been cancelled.
(d) a court of competent jurisdiction makes an order for its dissolution.
(€) an inquiry or an inspection reveals that the co-operative society is not being

managed in accordance with this Act or the by-laws.
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49,
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(f) the co-operative society is adjudged bankrupt.

e bill repeals sections 62 and 63 on cancellation of registration and effect of

istration.

ency and Liquidation
ction 64 is amended by deleting the existing section and substituting it with the

lo ing new sections:
1) The sections of the Insolvency Act specified in Part I of the Schedule to this Act,

odified in accordance with Part I1 of that Schedule, shall apply mutatis mutandis

relation to the liquidation of a co-operative society as they apply to that of a

registered company.

48. Section 65 is amended by deleting section 65 and substituting with the following

new section:

Where an order for the dissolution of a co-operative society has been made under
section 61, the Commissioner or the director may appoint one or more persons
to be liquidator or liquidators of that co-operative society, and the property of

the co-operative society shall vest in the liquidator from the date upon which the

order of cancellation takes effect.

Section 66:

) The liquidator shall have all the powers necessary to wind up a co-operative
society. The County Director can approve a Scheme of Distribution and receive

an application of discharge of duties by the liquidator after completion of

liﬁuidation proceedings.

_Séction 67 is amended by deleting the existing section and substituting it with the

fatlowing new section:
1

The Commissioner shall open and administer a co-operative societies
liquidation account for co-operative unions and the apex society with such bank
as the Commissioner may determine.

) The director shall open and administer a co-operative societies liquidation
account for primary societies with such bank as the director may determine.

3) The Commissioner or the director, as the case may be, shall pay into the co-

'operative societies liquidation account opened under subsection (1) or (2)-
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(a) all moneys realized in the liquidation where a bank account does not

exist at the commencement of the liquidation.

(b) any unpaid claims on closure of a liquidation of a co-operative society.

(¢) any surplus balance on closure of a liquidation of a co-operative

society.

(3A) The Commissioner or the director, as the case may be, may utilize the funds

in the co-operative societies liquidation account to pay distribution or unpaid

claims which have been certified.

(4) The Cabinet Secretary shall make regulations for the administration of the

liquidation accounts established under subsection (1) and (2).

51. Section 68 is amended by deleting the existing section and substituting it with the

following new subsections:

(1) The liquidator shall exercise his powers subject to the guidance and control of

the Commissioner or the director, as the case may be, and to any limitations

imposed by the Commissioner or the Director.

(1A) The Commissioner or the Director may —

a)

b)

c)

d)

g2)
h)

rescind or vary any order made by the liquidator and make any new
order he thinks proper.

remove the liquidator from office and appoint a new liquidator in
his place.

call for all books, documents, and assets of the co-operative
society.

by order in writing, in any particular case, limit the powers of the
liquidator conferred by section 66.

at his discretion, require accounts to be rendered to the
Commissioner or the Director by the liquidator.

procure the auditing of the liquidator’s accounts and authorize the
distribution of the assets of the co-operative society.

make an order for the remuneration of the liquidator.

grant a discharge to the liquidator on application by him after the

completion of the liquidation proceedings.
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fol
.(1)

i) require any member or past member of the co-operative society
and any trustee, banker, receiver, agent, or officer of the co-
operative society to pay, deliver, convey, surrender, or transfer
forthwith, or within such time as he shall direct, to the liquidator,
any money, property, books, or documents in his control to which
the co-operative society appears to be entitled.

j) appoint a special manager for the management of the business of
the co-operative society and determine his remuneration and what,
if any, security he shall give for the proper performance of his
duties.

k) with the third party's written consent, refer any dispute between a
liquidator and that third party to the Tribunal.

1) require the indemnification of the liquidator.

. _ecion 71 is further amended by deleting the existing section and substitute it with

llowing new section:

) If a liquidator of a society whose registration has been cancelled alleges that any

fthe c;ffenses specified under sections 498, 499, 500, 501, 502, 503, 504, 505, 500,

or 510 of the Insolvency Act have been committed, he shall report the facts to
Commissioner or the director, as the case may be.
Dn receipt of a report of a liquidator under subsection (1), the Commissioner or

director may institute such proceedings as may be necessary.

rative Tribunal

tion 77 is amended by deleting the existing section and substituting it with the
wing new section:

There is hereby established a tribunal to be known as the Co-operative Tribunal
which shall consist of the following members appointed by the Judicial Service
Commission by a notice in the Gazette —

'a) a chairperson and deputy chairperson, who shall be of the opposite

gender, competitively recruited by the Judicial Service Commission.
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b) two persons, who shall be of the opposite gender, nominated by the Law
Society of Kenya.
¢) three persons, at least one of whom shall be of the opposite gender,
appointed by the Cabinet Secretary in consultation with the apex society.
(2) A person is qualified for appointment under subsection (1) if such a person—
a) holds a degree from a university recognised in Kenya.
b) meets the requirements of Chapter Six of the Constitution.
¢) in the case of a person appointed under —
(1) subsection (1) (a), is an advocate of the High Court of Kenya and has at least ten
years’ experience as a practitioner.
(i1) subsection (1) (b), is an advocate of the High Court of Kenya and has at least five
years’ experience as a practitioner.
(i11) subsection (1)(c), has at least ten years’ experience in the field of co-operative
management and practice.
(3) A member of the Tribunal shall serve for a term of three years which may be

renewed for one further term.
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CHAPTER 2: COMPARATIVE ANALYSIS

54, Cooperatives are a global structure. This is because they have been known to be

devers of economic and social transformation. According to the International
0

pérative Alliance, there are 3 million cooperatives on earth which contribute to

d
\ ; .
sustainable economic growth and stable, quality employment. Further, the

coopdrative movement accounts for at least 12% of humanity.'

ILO Resolution 193, 2002 on promotion of Cooperatives

55. The |International Labor Organization (ILO) defines a Cooperative as an

mic, social and cultural needs and aspirations through a jointly owned and

"autonomous association of persons united voluntarily to meet their common
on

mgcratically controlled enterprise (ILO Resolution 193, 2002).

56. Cooperative societies play a crucial role in economic and social development of its
members and are a critical enable for the implementation of Sustainable
Devélopment Goals. For this reason, ILO recommends promotion and strengthening
of th iéentity of cooperatives should be encouraged on the basis of:

Ti operative values of self-help, self-responsibility, democracy, equality, equity

d solidarity; as well as ethical values of honesty, openness, social

-t

esponsibility and caring for others; and

b) dooperative principles which include voluntary and open membership;
democratic member control; member economic participation; autonomy and
irdependence; education, training and information; cooperation among
moo'peratives; and concern for community.

57./ILO recommends that governments develop a supportive policy and legal
framework for cooperatives consistent with the nature and function of cooperatives
and| guided by the cooperative values and principles which would:

a) establish an institutional framework with the purpose of allowing for the

registration of cooperatives in as rapid, simple, affordable and efficient a

manner as possible;

! hitps://ica.¢oop/en
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58.

59.

60.

b) promote policies aimed at allowing the creation of appropriate reserves,
part of which at least could be indivisible, and solidarity funds within
cooperatives;

¢) provide for the adoption of measures for the oversight of cooperatives, on
terms appropriate to their nature and functions, which respect their
autonomy, and are in accordance with national law and practice, and
which are no less favourable than those applicable to other forms of
enterprise and social organization;

d) facilitate the membership of cooperatives in cooperative structures
responding to the needs of cooperative members; and

e) encourage the development of cooperatives as autonomous and self-
managed enterprises, particularly in areas where cooperatives have an
important role to play or provide services that are not otherwise provided.

ILO thus recommends that governments should adopt specific legislation and
regulations on cooperatives which are guided by the cooperative values and

principles set out in Resolution 193,

2.1BRAZIL

The Federal Constitution of Brazil provides for creation of associations and in the
form of law, of cooperatives in their operation. The Cooperatives Act, Federal Law
no 5,764/71 provides the regulatory framework for operation of cooperatives in the
country. The Act defines National Policy of Cooperatives and establishes the legal
regime of cooperatives and other provisions. It establishes the requirements to be
satisfied in order to obtain financial incentives, granted by the Central Power, for
cooperative development in the sector of agriculture, sylvo-pastoralism and fishery.
This Act establishes requirements, conditions, competence and all information
concerning different types of cooperatives and authorized activities under the
control of competent services.

There are state and municipal laws on cooperative society, however, such laws do
not conflict with national legislation, so they are limited to fostering and supporting

cooperativism or related to tax regulation of their competencies.
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63.

64.

65.]1

61. lee Brazilian Cooperatives Act aims to distinguish cooperatives from other legal
e

s bf business organizations, such as the for-profit corporation, among others, as

WT] as to establish essential elements of the notion of “cooperative”. In so doing, it

aafopted the principles defined by the International Cooperative Alliance (ICA)

as thé basis of the identity and definition and characteristics of the cooperative

society explicitly in the law.

22NIGERIA

1 Nigeria before the modern cooperatives were put in place, there existed

operative societies that were indigenous to the local people. These include the

bour clubs, the contribution clubs, and the indigenous and traditional farmers’
cieties which functioned at nearly all villages and community levels.?

he |first Cooperative Ordinance in Nigeria was passed in 1935 which was in

peration until the three (3) regional governments of the East, North and West
arted 5dopting their own Cooperative Societies Laws. Each of the regions had her
n|cooperative department under different registrars.

f‘o er:ative societies in Nigeria are governed by the Nigerian Co-operative

ocieties Act which empowers the Governor of each state to establish a Directorate

.
p—4 AV S8

or Co-operatives which is charged of registering and regulating co-operatives

ur#.laﬁt to section 1(2) of the Act. Hence, the Lagos state Co-operative Societies

- o —

aw 2014 regulates co-operative societies in Lagos State only.

n«#er‘the Nigeria Co-operatives Societies Act, there are four (4) types of co-
perative societies:

| i) Industrial society: this is a registered society whose principle objective is
manufacturing, making or assembling of industrial goods and whose
members are manufacturers, craftsmen, artisans and industrial workers.

(ii) Primary society: this is a society that consists of individuals as members.
(iii) School co-operative society: its members are pupils or students attending

'school or any institution of learning.

St

ass@, E.|Okorn., 2012. “The Impact of Agricultural Cooperative Society in National Development. A Case
of|Obubra Local Government Area”. An unpublished B. A. Research Project submitted in the Department
istory and International Studies, University of Calabar.
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(iv) Secondary society: a registered society established to facilitate the
operations of registered societies in accordance with co-operative principles
and includes a central financing society

06. The Federal Department of Co-operatives (FDC) is referred to as the ‘mother of
all co-operatives.’ It regulates the sector as well as integrates it with the national
policy program. It also ensures manpower development in the sector by sponsoring
training sessions run by co-operative colleges. The FDC does not provide direct
funding to co-operatives, but as part of the co-operative development policy for
Nigeria has suggested that a National Co-operative Development Fund be created.

67. The impact of cooperative societies is felt from the rural to the urban areas. The
cooperative societies in Nigeria have aided the accumulation of natural resources
and the promotion of agricultural export crop thereby helping to increase the volume

of foreign exchange which is needed for economic development and transformation.

¢
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! CHAPTER 3: PUBLIC PARTICIPATION OF THE BILL

68. Puts t to the provisions of Article 118 of the Constitution and Standing Order
(4

5) of the Senate Standing Orders, the Committee invited interested members

I’\he public to submit their written memoranda through a call for memoranda made

in the local dailies of 2™ March 2024. By close of the period (Friday 15" March,

20124), the Committee had not received any memorandum. The Committee decided

t6/ invite the Ministry of Cooperatives and the Council of Governors to submit their

ws$ on the bill.

he |Cammittee vide letters dated 8™ April 2024 and 15" April 2024 received

3.1

mmunication from the Council of Governors and Ministry of Cooperatives and
SMEs Development respectively informing the Committee of their position that

e Bill be withdrawn to allow enactment of the Cooperatives Bill, 2024 which will

verhaul the Cooperative Societies Act, 2004. Specifically, they stated as follows;

Submission by the Council of Governors

70.Thd Council of Governors noted that there were two distinct cooperative societies

bills under consideration in Parliament, one tabled in the National Assembly
eferenced as the “Cooperative Bill, 2024 (National Assembly Bills No. 7)” and the
thér tabled at the Senate referenced as the “Cooperative Societies (Amendment)

ill, 2023 (Senate Bills No. 53 of 2023)”.

71.They observed that noting the importance of effective consultation and

to
d
' be

K¢

€n

collaboration between the National Government and County Governments in the
exdcution of the cooperatives function, the COG and the Ministry of Cooperatives

land MSMEs had engaged in a series of discussion aimed at proposing amendments

the Bill tabled at the National Assembly. A meeting between the COG and the
inet Secretary for Cooperatives held on 7" February 2024 resolved that it would

prudent for the two levels of government to share an agreed version of the Bill

wikh both houses for deliberation. The bill was assigned to the Constitution of

nya, 2010 and respects the functions of the two levels of government as

visioned by the Fourth Schedule.
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72. Thus in light of the collaborative efforts and mutual agreement on the proposed
amendments, the council urged the Senate to deliberate on the bill tabled in the
National Assembly (i.e. the Cooperative Bill, 2024 (National Assembly Bills No. 7)
along with the amendments to the aforementioned bill proposed jointly by the COG
and Ministry of Cooperatives. The COG averred that this approach would contribute
to the enhancement of the cooperative societies’ legislation in alignment with the

interest and needs of all stakeholders involved.

3.2  Submission by the Ministry of Cooperatives and MSMEs Development

73. The Ministry of Cooperatives and MSMEs Development appreciated the Senate’s
proactive role in supporting the cooperative societies, particularly through
sponsoring the Cooperatives Societies (Amendment) Bill, 2023.

74. The Ministry informed the Committee that it had since developed a draft
Cooperatives Bill, 2024. The Draft bill underwent intensive public participation and
received unanimous endorsement from stakeholders during a National Cooperatives
leaders’ conference. The Cabinet approved the bill and it was later tabled for first
reading in the National Assembly on 9™ April, 2024.

75. Further, the Ministry submitted as follows:

a) The cooperatives sector had undergone significant changes since the last
major amendment of the Cooperatives Act, in 2004. These changes
including the devolved system of governance, changes in management,
governance and operation of cooperatives, as well as advancements in
technology, necessitated a comprehensive overhaul of the Cooperative
Societies Act, rather than piecemeal amendments.

b) The proposed amendments in the Cooperatives Societies (Amendment)
Bill, 2023 were insufficient to address the challenges facing the
Cooperative sector. These challenges included weak governance
structures, limited access to affordable credit and markets, limited
participation in value addition, and underutilization of technology. The
Cooperatives Bill 2024 offered progressive interventions designed to

tackle these challenges.
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76.

Bas
Arl
the

¢) The Cooperatives Societies (Amendment) Bill, 2023 proposes substantial
government control over cooperatives, contrary to International
" Guidelines of the International Co-operative Alliance (ICA) and ILO
Recommendation 193. The Cooperatives Bill, 2024 introduces a four-tier

| cooperative structure for self-regulation, aligning with international

[
|
d) Certain provisions of the Cooperative Societies (Amendment) Bill 2023

standards.

were inconsistent and contradictory with sessional paper. While
acknowledging the need for the devolved nature of cooperatives, the
Cooperatives Societies (Amendment) Bill, 2023 proposes 48 cooperatives
registers (one in each country and one at the national level), without a
central one whereas the sessional paper advocates for a National
Cooperative Register to achieve standardization as agreed upon by the

Ministry and Council of Governors.

\
ed on the foregoing, the Ministry proposed that the Cooperatives Societies
1eq'dment) Bill, 2023 (Senate Bills No.53 of 2023) be withdrawn in favour of
Cooperatives Bill, 2024(National Assembly Bills No.7 of 2024).
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CH TER 4: COMMITTEE OBSERVATIONS AND RECOMMENDATIONS

4.1
773

mmittee Observations
je Committee having considered the bill and reviewed the submissions received

kes the following observation —
a]j Cooperative societies are established by members with the objective of

| benefiting from economies of scale of pooling their savings together. By joining

cqoperative societies, members aim to optimize their economic and social

J welfare.

There is evidence that cooperative societies play a significant role in fostering
f economic growth and development of its members and the country at large. They
" enhance financial inclusion by offering credit facilities at affordable rates to their

members thus alleviating poverty and enhancing equity. It is therefore important

f dooperative societies are protected from mismanagement. Other benefits of

{ to have a legal framework that governs the sector so as to ensure that members
K

' gooperative societies include employment, agricultural value chains, housing

| development among others.

l) The ILO’s Recommendation 193 on the Promotion of Cooperatives, adopted in

' 2002 articulates the guiding principles of cooperative societies which should be

' embedded in national policies and legislative framework for cooperatives. They

’ include voluntary and open membership; democratic member control; economic

| |participation of members; autonomy and independence; education, training and
, information; cooperation among cooperatives; and concern for the community
' |in general. These amendment aims to enshrine these principles into law.

’d) Afticle 186 and Schedule Four of the Constitution outline the functions of
National Government and County Governments. Therefore, pursuant to
Schedule Four Part 2, trade development and regulation including cooperative
| sacieties is a function of county government. It is therefore necessary to align
” the Cooperative Societies Act, 2004 with the Constitution of Kenya 2010 as well
| as clearly stipulate the respective roles of each level of government.

| ¢) Establishment of tribunals are a function of the Judiciary pursuant to Article 169

of the Constitution. There is therefore need to align the Cooperatives Act to the
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g)

h)

Constitution by conferring the mandate of establishing and appointing members
of the Co-operatives Tribunal to Judicial Service Commission.

Streamlining and strengthening the management of cooperative societies is
fundamental for good governance and to protect the members of a society. The
bill proposes for instance that an officer can be held liable for contravening
provisions of the Act. Further, the conditions upon which the Commissioner of
Cooperatives can cancel or suspend the registration of a cooperative society have
been outlined and include failure to comply with registration requirements,
failure to file returns or serious violations of the act among others. Other
safeguard measures include granting the Commissioner or County Director of
cooperatives in the case of counties the mandate to undertake an inquiry on their
own motion or upon request by members, into the by-laws, working or financial
conditions of a cooperative society.

The grounds upon which a cooperative society may be dissolved should be
clearly outlined so as to enhance the management of cooperatives as well as
protect the interests of members. In the past there have been instances of
Cooperative Societies undergoing liquidation process ordered by the
Commissioner of Cooperatives under circumstances that are not clear to
members. This has led to loss of properties of the Cooperative Society and
members. This was for instance the case during Liquidation of Drumvale
Farmers’ Cooperative Society.

The Ministry of Cooperatives and MSMEs Development had submitted a
Cooperatives Bill, 2024 to the National Assembly. The Ministry and the Council
of Governors subsequently recommended for the withdrawal of the Cooperative
Societies (Amendment) Bill, 2023, with respective justifications of which the
committee deliberated on. The Committee having considered the submissions by
the Ministry resolved to proceed with the processing of the Cooperative Societies
(Amendment) Bill, 2023, subject to various amendments as proposed in the

recommendations set out below.

I
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4.2Comn
78. The C
2023 1
T]|A'1

/

nittee Recommendations

‘ommittee recommends that the Cooperatives Societies (Amendment) Bill,

be adopted with the following amendments —
L
a) Clause 2 be amended to incorporate all the principles proposed by
International Labour Organization Recommendation 193 on the

Promotion of Cooperatives. They include voluntary and open
membership; democratic member control; economic participation of
members; autonomy and independence; education, training and
information; cooperation among cooperatives; and concern for the
community;

b) Cooperatives federation be incorporated in the structures of cooperatives

| in Kenya so as to enhance their governance. The objectives of
Cooperatives Federation include aggregation, marketing and value
addition; providing mechanisms for self-regulation, corporate
governance, code of conduct of cooperatives and sub-sector standards;

(':) The County Director of Cooperatives to be competitively recruited by
County Public Service Board to ensure professionalism and
accountability in the administration of the act as envisage under Article

| 232 of the Constitution;

d) The roles of the County Executive Committee Member (CECM) for

| Cooperatives Development and those of the County Director of
Cooperatives should be clarified in the bill. Specifically, the CECM will

' be responsible for implementation of policies, strategies and legislation
whereas operational aspects of the Department such as registration,
issuing of notices and other day to day activities to be done by the County
Director of Cooperatives;

| e) The roles of amalgamation of cooperative societies; issuance of demand

notice and agency notice and enforcement be conferred on the

Commissioner for Cooperatives.

25|Page




LIS

[ O

F ,LNNEXURES

nexh\

Minutes of the Standing Committee on Trade, Industrialization and

Tourism
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Copies of stakeholder submissions on the Bill
Amnex 5 | i. The Council of Governors(CoG); and
ii. The Ministry of Co-operatives and MSMEs Development
Annex 6

Committee Stage Amendments

27/Page



IN S| OF THE 93%° HYBRID MEETING OF THE SENATE STANDING
OMMITTEE ON TRADE, INDUSTRIALIZATION AND TOURISM HELD ON
UE Y, 7™ MAY 2024 IN COMMITTEE ROOM 5. BUNGE TOWER AT 8:00
M
|

RESENT

1. Sen. Lenku Ole Kanar Seki, MP - Chairperson

2. Sen. Esther Anyieni Okenyuri, MP - Vice-Chairperson (Virtually)

3. Sen. (Dr.) Lelegwe Ltumbesi, CBS, MP - Member (Virtually)

4. Sen. Jackson Kiplagat Mandago, EGH, MP - Member (Virtually)

5. Sen. Paul Karungo Thangwa, MP - Member

6. Sen. Crystal Kegehi Asige, MP - Member (Virtually)

7. Sen. Andrew Omtatah Okoiti, MP - Member (Virtually)

8. Sen. Betty Batuli Montet, MP - Member (Virtually)
POLOGIES

| M. Lemaletian, MP - Member

en. Hezena

ECRFJTA

AT
1 ‘r. Peter Mulesi - Clerk Assistant |
2. Mr. David Ngamate - Clerk Assistant II1
3. s. Sharon Rotino -Research officer 1
4. Ms. Annete Kwamboka - Legal Counsel
5.  Mr. James Ngusya - Searjent-At-Arm
6. . Stanley Gekore - Media Relations Officer
7. Ms. Celestine Jepkosgei - Protocol Officer
8. Mr. Joseph Otieno -Audio Officer
IN/SEN/SCTIT/507/2024 PRELIMINARIES
he Ch irp rson called the meeting to order at 8.29 am. This was followed by a word of
rayer \d around of introduction for the Members and the Secretariat.
IN/ /SCTIT/508/2024 ADPOTION OF THE AGENDA




The agenda was adopted after being proposed by Sen. Crystal Kegehi Asige, MP, and
seconded by Sen. Andrew Omtatah Okaoiti, MP, as listed below-
1. Preliminaries;
i. Prayer
ii. Introduction
2. Adoption of the Agenda;
3. Confirmation of-
1. Minutes of the 86™ Sitting held on Tuesday, 23 March, 2024; and
ii. Minutes of the 87" Sitting held on Tuesday 30™ April, 2024;

4. Matters arising from previous Minutes;

5. Consideration of and Adoption of Draft Committee Report on the Cooperative Societies
(Amendment) Bill, 2023 (Senate Bills No. 53 of 2023);

6. Consideration of and Adoption of Draft Committee Report on the Petition by Sen.
Wakili Hillary Sigei, MP, on the alleged fraudulent shareholding activities and illegal
acquisition of East Africa Breweries Ltd (EABL) and UDV(K).

7. Any Other Business; and

8. Adjournment/ Date of the Next Meeting.

MIN/SEN/SCTIT/509/2024 CONFIRMATION OF THE MINUTES OF
PREVIOUS MEETINGS

1) Minutes of the 86" Sitting held on Tuesday, 23™ March, 2024 were confirmed as
true copy of the deliberations after they were confirmed by Sen.Betty Batuli Montet,
MP and seconded by Sen. Crystal Kegehi Asige, MP.

2) Minutes of the 87" Sitting held on Tuesday 30™ April, 2024 were confirmed as true
copy of the deliberations after they were confirmed by Sen. Crystal Kegehi Asige,
MP and seconded by Sen. Betty Batuli Montet, MP.

MIN/SEN/SCTIT/510/2024: CONSIDERATION AND ADOPTION OF
COMMITTEE REPORT ON_THE CO-
OPERATIVE SOCIETIES (AMENDMENT)

BILL (SENATE BILLS NO. 53 OF 2023)

The Chairperson invited the secretariat to present the final report on the Cooperative
Societies (Amendment) Bill, Senate Bills No. 53of 2023. Following the presentation, the
Committee observed that the draft report on Bill had been thoroughly considered during
the report writing retreat that was held on 3™ May, 2024,

The Committee adopted the report on the Cooperative Societies (Amendment) Bill, Senate
Bills No. 530f 2023 was unanimously adopted after having been proposed by Sen. (Dr.)
Lelegwe Ltumbesi, CBS, MP And Seconded by Sen. Betty Batuli Montet, MP.



re

E

V1M1

olyed that the secretariat fast tracks the processing of the report on the Bill for
the senate.

/SCTIT/511/2024: CONSIDERATION OF _AND ADOPTION OF
DRAFT COMMITTEE _REPORT ON THE
PETITION BY SEN. WAKILI HILLARY SIGEIL,
MP. ON_ THE ALLEGED FRAUDULENT
SHAREHOLDING ACTIVITIES AND ILLEGAL
ACQUISITION OF EAST AFRICA BREWERIES
LTD (EABL) AND UDV(K).

mittee observed that during the consideration of the draft report at the report
treat on Friday, 2" May, 2024 some issues had been flagged out for further
before finalization of the report. They included among others- a request for a

ing with the Kenya Revenue Authority Staff who were stationed at EABL, a report on

From 41e fi

) PLC global trends on the offloading of shareholding in Africa, the amount of

have been offloaded by Diageo in Kenya, clarification on EABL pending taxes,
ves to amend the Capital markets Authority Act.

bregoing, it was resolved that the agenda be deferred to the subsequent meeting,

MIN/$ N/SCTIT/512/2024 ADJOURNMENT AND THE DATE OF THE

The me
May, 2

|
SIGNATURE...,
|

NEXT MEETING.
eting adjourned at 9.41 am and the next meeting was scheduled for Thursday, 9t
024|at 8.00 am.

(CHAIRPERSON)




OF THE 915" HYBRID MEETING OF THE SENATE STANDING

'EE_ON TRADE., INDUSTRIALIZATION AND TOURISM HELD ON
Y. 4™ MAY, 2024 IN PARVILION MEETING ROOM. HILTON

——
00 =) 'Gh B g TR TS0 e

NN HOTEL, MACHAKOS COUNTY FROM 9:00 A.M

en.

en. Lenku Ole Kanar Seki, MP - Chairperson
en. Esther Anyieni Okenyuri, MP - Vice-Chairperson
.(Dr.) Lelegwe Ltumbesi, CBS, MP - Member
.Jackson Kiplagat Mandago, EGH, MP - Member
.[Paul Karungo Thangwa, MP - Member
.Crystal Kegehi Asige, MP - Member
./Andrew Omtatah Okoiti, MP - Member
Betty Batuli Montet, MP - Member

IMIN/ EN

BSENT WITH APOLOGY.

. Hezena M. Lemaletian, MP - Member

RIAT.

. \Veronicah Kibati - Deputy Director-HoD

Ar. Peter Mulesi - Clerk Assistant |

. David Ngamate - Clerk Assistant 111
.ISharon Rotino -Research officer 1

| .|Annete Kwamboka - Legal Counsel
Ar. Stanley Gikore - Media Relations Officer 111

..James Ngusya - Searjent-At-Arm
.lJoseph Otieno -Audio Officer

[SCTIT/500/2024 PRELIMINARIES

irperson called the meeting to order at 9.00 am.with a word of prayer.

SCTIT/491/2024 ADPOTION OF THE AGENDA

The aindp was adopted after being proposed by Sen. Esther Anyieni Okenyuri, MP, and
seconded by Sen. Andrew Omtatah Okoiti, MP, as listed below-

1




2.

3

4,

Preliminaries;

i. Prayer

ii. Introduction
Adoption of the Agenda;

Consideration Committee Paper No.86 on the Co-operative Societies (Amendment)
Bill, 2023 (Senate Bills No.53 of 2023);
Adjournment/ Date of the Next Meeting.

MIN/SEN/SCTIT/501/2024: CONSIDERATION OF COMMITTEE PAPER NO. 86.

The Secretariat apprised the Committee as follows.

1:

The current Cooperative Societies Act maintains all aspects of cooperative
development at national level.;

. A cursory assessment of the Bill reveals extensive amendments that seek to achieve

thorough and complete devolution of cooperative functions;

. The Bill has delineated primary cooperatives under the regulatory ambit of the

office of the County Director of Cooperatives. Critical functions such as
registration, investigation, inquiries, issuance of agency notices, appointments of
auditors, cancellation of registration and appointment of liquidators and supervision
of liquidation processes have been devolved; and

. The implementation of this Bill will extensively achieve the objective of devolving

cooperative development as envisioned in part two of the Fourth schedule of the
constitution.

Committee Recommendations on the Bill
=ommntee hecommendations on the Bill

From the deliberations that ensued, the the Committee recommend that the Cooperatives

Societies (Amendment) Bill, 2023 be adopted with the following amendments
THAT-

a)

b)

Clause 2 be amended to incorporate all the principles proposed by International
Labour Organization Recommendation 193 on the Promotion of Cooperatives. They
include voluntary and open membership; democratic member control; economic
participation of members; autonomy and independence; education, training and
information; cooperation among cooperatives; and concern for the community;

Cooperatives federation be incorporated in the structures of cooperatives in Kenya so
as to enhance their governance. The objectives of Cooperatives Federation include
aggregation, marketing and value addition; providing mechanisms for self-regulation,

corporate governance, code of conduct of cooperatives and sub-sector standards;



|
|
|

¢) J[I‘he' County Director of Cooperatives to be competitively recruited by County Public
Ser’

vice Board to ensure professionalism and accountability in the administration of
the

act as envisage under Article 232 of the Constitution:;
d) The

roles of the County Executive Committee Member (CECM) for Cooperatives

l#)e clopment and those of the County Director of Cooperatives should be clarified in

the bill. Specifically, the CECM will be responsible for implementation of policies,

}rat egies and legislation whereas operational aspects of the Department such as registration,

Isui g lof notices and other day to day activities to be done by the County Director of
Cooperatives;

e) The roles of amalgamation of cooperative societies; issuance of demand notice and
agency notice and enforcement be conferred on the Commissioner for Cooperatives.

IN/SEN/SCTIT/502/2024 ~ ADJOURNMENT AND THE DATE OF THE
\ | NEXT MEETING.

he mee‘ing

adjourned at 12.30 pm and the next meeting to be at 2.00 p.m.

i »)
-
@

NATURE..

| (CHAIRPERSON)




OF THE 86™ HYBRID MEETING OF THE SENATE STANDING
EE ON TRADE, INDUSTRIALIZATION AND TOURISM HELD ON

23R0  APRIL, 2024 IN IMPALA COMMITTEE ROOM, KICC AT 8:00

|
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| 2. Sen. Bsther Anyieni Okenyuri, MP - Vice-Chairperson (Virtually)
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4. Sen. Crystal Kegehi Asige, MP - Member (Virtually)
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6 SGP. Betty Batuli Montet, MP - Member (Virtually)

APOLOGIES
| 1. Sen. (Dr.) Lelegwe Ltumbesi, CBS, MP - Member
| 2. Sen. Paul Karungo Thangwa, MP - Member
3. Sen. Hizcna M. Lemaletian, MP - Member

ATTENDANCE
gn. Mariam Omar Sheikh, MP

ARIAT
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3. Ms. Sharon Rotino -Research officer 1
|4. Ms!/Annete Kwamboka - Legal Counsel
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7. Mr.Stanley Gekore - Media Relations Officer
8. Ms. Celestine Jepkosgei - Protocol Officer
9. Mr.Jos eph Otieno -Audio Officer
IN/SEN/SCII'1T/477/2024 PRELIMINARIES




The Chairperson called the meeting to order at 8.24 am. This was followed by a word of
prayer and around of introduction for the Members and the Secretariat.

MIN/SEN/SCTIT/477/2024 ADPOTION OF THE AGENDA

The agenda was adopted after being proposed by Sen. Andrew Omtatah Okoiti, MP, and
seconded by Sen. Betty Montet, MP, as listed below-

1.

W

Preliminaries;

i. Prayer

ii. Introduction
Adoption of the Agenda;

. Meeting with Senator Mariam Omar, MP to consider the Cooperative Societies

(Amendment) Bill, 2023 (Senate Bills no. 53 of 2023) Committee Paper No. 82

Any Other Business; and
Adjournment/ Date of the Next Meeting.

MIN/SEN/SCTIT/478/2024: MEETING WITH SENATOR MARIAM OMAR,

MP_TO CONSIDER THE COOPERATIVE
SOCIETIES (AMENDMENT) BILL, 2023

(SENATE BILLS NO. 53 OF 2023) COMMITTEE
PAPER 82

The Chairperson welcomed Sen. Mariam Omar Sheikh, MP to the meeting. Thereafter the
secretariat took members through the Committee paper No. 82 that apprised as follows;

1.

That the Cooperative Societies (Amendment) Bill, 2023 (Senate Bills No.53 of
2023) was read a First Time in the Senate on Thursday, 29th February, 2024 and
subsequently referred to the Standing Committee on Trade, Industrialization and
Tourism for consideration. The Bill is an ordinary Bill that is sponsored by Sen.
Omar Mariam Sheikh, MP;

The purpose of this Bill is to amend various sections of the Co-operative Societies
Act, in order to align the Act with the provisions of Part two of the Fourth Schedule
of the Constitution that provides that cooperative development is a devolved
function;

. The current Cooperative Societies Act maintains all aspects of cooperative

development at national level. A cursory assessment of the Bill reveals extensive
amendments that seek to achieve thorough and complete devolution of cooperative
functions;

4. The Bill has delineated primary cooperatives under the regulatory ambit of the office
of the County Director of Cooperatives. Critical functions such as registration,
investigation, inquiries, issuance of agency notices, appointments of auditors,



ation of registration and appointment of liquidators and supervision of
tion processes have been devolved;
aplementation of the Bill would extensively achieve the objective of devolving
ative (development as envisioned in part two of the Fourth schedule of the
| constitution;
Purs imt to the provisions of Article 118 (1)b of the Constitution and standing order
) af the Senate Standing Orders, the Committee invited interested members of
(% to submit any representations that they may have on the Bill by way of
emoranda in the major dailies of 2nd March, 2024 and submit the memoranda
or hand-deliver to the Office of the Clerk of the Senate on or before Friday, 15th

Marct, 2024 at 5.00 p.m.;
That|at the expiry of the public participation period, the Committee observed that no

stake i‘lol lers any representations on the Bill;

Cons #:qu ently, the Committee invited memoranda from targeted key stakeholders (the
Ministry of Co-operatives and MSMEs and the Council of Governors);.

The Council of Governors in their submission noted that there were two Bills on the
Cooperative Societies-The Cooperative Bill (National Assembly Bills No.7 of 2024)
and the Cooperative Societies (Amendment) Bill (Senate Bills No.53 0f 2023). They
obsé fved that the Ministry of Cooperatives and MSMES and the Council of Governors
had in their meeting held on 7th February, 2024 agreed upon the version of the Bill
which had been tabled in the National Assembly;

: Thei\Mmistry of Cooperatives and MSMEs in their letter dated 15th April, 2024
ciated the Senate’s proactive role in supporting the cooperative sector through
the Codperative Societies (Amendment) Bill, 2023. However, it was observed that the
eratives Bill, 2024 in the National Assembly had undergone extensive public
icipation and received unanimous endorsement by stakeholders. Further, the
consultative workshop that was held in Mombasa on 16th February, 2024 had resolved
that the Ministry and the CoG submit a joint memorandum on emerging issues in the
Bil !so as to be included in the National Assembly Bill;

' Ministry Prayed that the Senate withdraws the Cooperative Societies
(Amendment) Bill, 2023 in favor of the National Assembly Bill, 2024. and

its Sitting held on Thursday, 18th April, 2024, the Committee considered the
above responses and resolved to invite the sponsor of the Bill, Sen. Mariam Omar, MP
fo be berations on the way forward on Tuesday, 23rd April, 2024.

nmittee that the proposed Cooperative Societies (Amendment) Bill, 2023 (Senate
| Bills no. 58 of 2023) was designed to align the cooperatives with the 2010 Constitution.




The Committee to hold a report writing retreat for the Cooperative Societies (Amendment)
Bill, 2023 (Senate Bills no. 53 of 2023) on 2" May 2024 to 5 May, 2024.

MIN/SEN/SCTIT/479/2024 ANY OTHER BUSINESS

The Committee to meet the Board and Management of Metropolitan National Sacco on
Thursday 25" April, 2024 to deliberate on the Statement requested by Sen. David Wakoli,
MP on the status of Metropolitan National Sacco in Bungoma County.

MIN/SEN/SCTIT/480/2024 ADJOURNMENT AND THE DATE OF THE
NEXT MEETING.

The meeting adjourned at 9.28 am and the next meeting to be held on Thursday 25" April,
2024 at 8.00 am in Committee Room 5, Main Parliament Building.

SIGNATURE

(CHAIRPERSON)



OF THE SEVENTY FIFTH (75™) HYBRID MEETING OF THE STANDING

EE ON_ TRADE, INDUSTRIALIZATION AND TOURISM, HELD ON

, 12™ MARCH, 2024 AT 8.00 AM IMPALA HALL, KICC

.‘Lenku Ole Kanar Seki, MP - Chairperson

Joseph Otieno - Audio Officer

|Esther Okenyuri, MP - Vice —Chairperson (Virtually)
J(Dr.) Lelegwe Ltumbesi, CBS, MP - Member (Virtually)
|Jackson Kiplagat Mandago, EGH, MP - Member (Virtually)
|Betty Batuli Montet, MP - Member ( Virtually)
JAndrew Omtatah Okoiti - Member (Virtually)
. Crystal Kegehi Asige, MP - Member
POL%TIG]ES
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r. David Ngamate - Clerk Assistant 111
s. Sharon Rotino - Research Officer |
s. Annette Kwamboka - Legal Counsel 11
r. Rhyan Injendi - Research Officer IlI
r. Stanley Gikore - Media Relations Officer 111
¢
'y

James Ngusya - Serjeant - at-Arms

CT1T/419/2024 PRELIMINARIES

erson called the meeting to order at 8:14 am followed by a word of prayer.

SCTIT/420/2024 ADOPTION OF THE AGENDA

of the meeting was adopted after it was proposed by Sen. Betty Batuli Montet, MP and
v Sen. Crystal Asige, MP as follows —

minaries

Prayer

. Introduction

doption of the Agenda;

onfirmation of the Minutes of the 73" Meeting held on 5" March 2024;
atters arising from the Minutes of the previous meeting;

dideration of Committee Paper No.74 on a Bill Digest on the Co-operative Societies
endment) Bill, 2023 (Senate Bills No.53 of 2023):




6. Any Other Business; and
7. Adjournment/ Date of the Next Meeting.

MIN/SEN/SCTIT/421/2024 CONFIRMATION OF _THE MINUTES OF’
PREVIOUS SITTINGS

Minutes of the 73 Meeting held 5" March, 2024 were confirmed as a true record of deliberations
after being proposed by Sen. Crystal Asige, MP, and seconded by Sen. Betty Batuli Montet, MP.

MIN/SEN/SCTIT/422/2024 MATTER ARISING FROM THE MINUTES OF
—=——== Q2D Yy IRUM 1HE MINUTES OF
PREVIOUS SITTINGS

There were no matters arising from the minutes.

MIN/SEN/SCTIT/423/2024 CONSIDERATION OF COMMITTEE PAPER
NO.74 ON_A BILL DIGEST ON THE CO-
OPERATIVE SOCIETIES (AMENDMENT) BILL,
2023 (SENATE BILLS NQ.53 OF 2023);

The Chairperson invited the Secretariat to present the Committee Paper No. 74. The paper
introduced the Co-operative Societies Amendment Bill, 2023 to the Commiittee.

The Committee proceeded to consider the bill digest that submitted that- el

1) The purpose of the Bill was to amend various sections of the Co-operative Societies Act, in
order to align the Act with the provisions of Part two of the Fourth Schedule of the ~
Constitution that provides that cooperative development is a devolved function;

2) That Cooperative Development is a devolved function under part two of the fourth schedule
of the constitution, thus the Bill was drafted with the purpose of devolving critical functions
currently retained at national level by the Commissioner of Cooperative Development;

3) That the Cooperative Sector in counties greatly assisted in trade development and economic
growth, noting that the sector had great unexplored potential from a devolution perspective;

4) That the Bill sought to provide opportunities for counties to benefit from cooperative
development;

5) Highlighted the amendments to the guiding principles of Bill and provision for the roles of
both County and National Government;

6) The Bill provided an elaborate procedure for receivership, liquidation and dissolution of co-
operative societies

7) That the Bill proposes the establishment of a Cooperative Tribunal which shall consist of
the following members appointed by the Judicial Service Commission; and

8) The consequences of the Bill were that the extensive amendments sought to achieve
thorough and complete devolution of cooperative functions namely the critical functions
such as registration, investigation, inquiries, issuance of agency notices, appointments of
auditors, cancellation of registration and appointment of liquidators and supervision of
liquidation processes have been devolved.

Observations
1) That a similar Bill sponsored by the government was concurrently being considered at the
National Assembly;



|
2)| The Bill addressed and provided a solution to issues that were identified in processing the

tatement by Sen. Agnes Kavindu, MP on the Liquidation of Drumvale Farmers’
| | . .

Cooperative Society Ltd; and
3)

| P‘h Bill sought to entrench the devolved function in counties.

Resolutions

| After d %Ii berations, the committee resolved that:-

he Committee shall proceed with processing of the Bill;
2) The Committee to invite the sponsor of the Bill; and
3) To tetreat for report writing on Thursday 21° March, 2024.

MIN/SEN/SCTIT/424/2024

l ¢ Committee to review pending legislative business in the next meeting;

2) l ¢ Committee declined an invitation to attend the Agriculture Sector Network invitation
0 be held on 22" and 23™ March, 2024; and

¢ Committee to hold a retreat on 21% to 24" March, 2024 for report writing for the Street

‘endors (Protection of Livelihoods) Bill, 2023, the Co-operative Societies (amendment)

rll and the pre-publication scrutiny on Creative Economy Support Bill, 2024.

| /SCTIT/425/2024 ADJOURNMENT
| here being

no other business, the meeting was adjourned at 9.37 am. The next meeting would be
ield on | iue.iday, 19" March, 2024 at 8.00 am in Impala Hall, KICC Building.

ANY OTHER BUSINESS

v

YIGNATURE...... rTiessenessnennene DATE: .0 037201
| ‘ (CHAIRPERSON: SEN. LENKU OLE KANAR SEKI. MP
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HE CO-OPERATIVE SOCIETIES (AMENDMENT)
BILL, 2023

A Bill for

ACT of Parliament to amend the Co-operative
Societies Act and for connected purposes.

ENACTED by the Parliament of Kenya, as follows —

1. This Act may be cited as the Co-operative Societies
mendment) Act, 2022.

2. Section 2 of the Co-operative Societies Act, in this

| Act referred to as “the principal Act” is amended —

(a) in the definition of the word “co-operative
society” by inserting the words “and includes a
provisionally registered co-operative society”
immediately after the words “section 4”;

(b) by deleting the definition of the word “Minister”;
and

(¢) by inserting the following new definitions in their
proper alphabetical sequence —

“Cabinet Secretary” means the Cabinet Secretary
ponsible for matters relating to co-operative

evelopment;

“county executive committee member” means the

hclmnty executive committee member responsible for
matters relating to co-operative development.

“director” means the county director of co-operatives

%ppointed under section 3A of this Act.

3. The principal Act be amended by inserting the

ollowing new section immediately after section 2 —

uiding principles of 2A. All persons shall, in the

tive societies.

performance of their functions under this
Act, be guided by the following principles —

(a) non-discrimination of members of
a co-operative society;

(b) voluntary and open membership;

Short title.

Amendment of
section 2 of No.
12 of 1997.

Insertion of new
section 2A.
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(c) democratic member control;
(d) autonomy and independence;

(e) public participation and continuous
training and awareness creation;

(f) co-operation among co-operative
societies;

(g) concern for community in general,

(h) self-responsibility and commitment
in the conduct of the affairs of a co-
operative society; and

(i) equity in the distribution of income
derived from a co-operative
society;

"4, The principal Act is amended by inserting the
following new Part IA immediately after the new section

2A —

PART IA — FUNCTIONS OF THE NATIONAL AND
COUNTY GOVERNMENTS

Obligation of the
National government
and county
governments.

Functions of the
National government.

2B. The National Government and
county governments shall, to the extent of
their constitutional mandate, put in place
measures to promote the development of
the co-operative sector and the effective
management of co-operative societies.

2C. (1) In ensuring that the National
Government fulfils its obligations under
section 2B, the Cabinet Secretary shall —

(a) formulate a national policy
framework and standards for the
development and growth of co-
operative societies;

(b) maintain a register of approved
audit firms in the co-operatives
sector;

(c) formulate management
standards  for  co-operative
societies;

Insertion of new
Part 1A.
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nctions uf county
ents.

(d) develop and co-ordinate the

implementation of an
intergovernmental relations
mechanism in the co-operatives
sector;

(e) register co-operative unions and
the apex society;

(f) promote of good governance
and ethics in the co-operatives
sector;

(g) formulate and regulate co-
operative education and training
standards;

(h) carry out capacity building for
county governments on matters
touching on the co-operatives
sector;

(i) promote public private
partnership and facilitate
regional and  international
relations on matters touching on
the co-operatives sector;

(j) establish and maintain a
research and information centre
for co-operative societies; and

(k) perform such other functions as
may be necessary for the
fulfilment of the mandate of the
National Government under this
Act and for the betterment of the
co-operatives sector.

(2) The National Government shall, in
the performance of its functions under

subsection (1), collaborate with county
governments.

2D. In ensuring the effective
performance of the functions of a county
government under section 2B, the

respective county executive committee
member shall —
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(a) formulate and implement strategies,
guidelines and measures in line with
the national policy framework and
standards for a sustainable co-
operatives sector in the county;

(b) promote, facilitate and register
primary co-operatives societies;

(c) promote and facilitate value
addition, adoption of appropriate
technology and facilitate market
information sharing in the co-
operatives sector;

(d) collate, analyse and disseminate
data on the activities of co-operative
societies in the county;

(e) establish and maintain a county co-
operative societies research and
information centre;

(f) facilitate collaboration and linkage
between the co-operative societies,
the National Government and
relevant stakeholders;

(g) promote good governance in the
management of the co-operative
societies in the county;

(h) monitor and  evaluate  the
implementation of policies,
standards of this Act by co-
operative societies with a view to
enhancing efficiency in the co-
operatives sector; and

(i) perform such other functions as may
be necessary for the fulfilment of
the mandate of the county
government under this Act and for
the betterment of the co-operatives
sector.

5. The principal Act is amended by inserting the

following new section immediately after section 3—

Insertion of new
section 4A in No.
12 of 1997.
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“ bé

[County director of 3A. (1) There shall be an Office of the

cooperatives.

County Director of Co-operatives which
shall be an office within the county public
service.

(2) The Office shall consist of —

(a) a director who shall be designated
by the respective county executive
committee member from amongst
the public officers within the
county public service; and

(b) such other county public officers
designated by the county executive
committee member as shall be
necessary for the effective
performance of the Office.

(3) A county executive committee
member shall, in designating a public officer
under subsection (2)(a) ensure that such
person has knowledge and experience in the
administration and management of co-
operatives

- 6. Section 4 of the principal Act is amended —

(a) by renumbering the existing provision as
subsection (1);

'(b) in the new subsection (1) by —

(i) deleting paragraph (b) and substituting therefor
the following new paragraph —

\ (b) the implementation of the principles set out
under section 2A.

(ii) deleting the words “by the Commissioner”
appearing immediately after the words “may
be registered”; and

(ii1) deleting the proviso; and

(c) inserting the following new  subsection
immediately after the new subsection (1) —

!(2) A co-operative union or an apex society shall only

registered as an entity with limited liability.

Amendment of
section 4 of No.
12 of 1997.
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7. The principal Act is amended by inserting the
following new section immediately after section 6 —

Registration of a
primary society.

6A. (1) An application to register a
primary society shall be made to the
Director in the prescribed form and signed
by at least ten persons qualified to be
members of the society under section 14.

(2) An application for registration
under subsection (1) shall be submitted
together with —

(a) the prescribed fee;
(b) minutes of the meeting of members;

(c) four copies of the proposed by laws
of the co-operative society;

(d) information on the names,
addresses and signatures of the
members of the society;

(e) proof that the members have met
the requirements for membership
under this Act; and

(f) such other information as the
director may require.

(3) The Director shall within twenty-
one days of receipt of the application under
subsection (1) carry out pre-registration
procedures including —

(a) sensitizing applicants on legal
requirements for registration;

(b) facilitating applicants to fill in any
forms required for registration; and

(c) verifying that the registration
documents are conform to any
conditions set by this Act or the
Commissioner.

(4) The Director shall submit an
application under subsection (1) to the

Insertion of new
section 7A in No.
12 of 1997.
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P

0
a

dure for
istration of a co-

tive union or
X society.

Commissioner together with a
recommendation —

(a) for the registration of the society;
or

(b) for the rejection of the application
for registration of the society.

(5) Where the Director intends to
recommend to the Commissioner that an
application for registration not be granted
under this section, the Director shall inform
the applicant, in writing of the
recommendation.

(6) An applicant who is notified of the
recommendation of the respective Director
under subsection (5) may lodge an objection
with the Commissioner within seven days
responding to the recommendation against
registration.

(6) The Commissioner shall consider
the information received under subsection
(4) within fourteen days and shall, if
satisfied that the society meets the
requirements for registration under this Act,
register the society.

8. The principal Act is amended by deleting section 6
and substituting therefor the following new section —

6. (1) An application to register a co-
operative union or apex society shall be
made to the Commissioner in the prescribed
form and be signed by a member of each co-
operative society authorized by the
respective co-operative society or co-
operative union, as the case may be.

(2) An application for registration
under subsection (1) shall be submitted
together with —

(a) the prescribed fee;

Amendment of
section of No. 12
of 1997.
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(b) minutes of the meeting of members;

(c) four copies of the proposed by-laws
of the co-operative society;

(d) information on the names,
addresses and  signatures of
members;

(e) information on the names,
addresses and signatures of the
members of the Committee;

(f) proof that the members have met
the requirements for membership
under this Act; and

(g) such other information as may be
prescribed or as the Commissioner
may require.

(3) The Commissioner shall, in writing
and within thirty days from the date of
receipt of an application to register a co-
operative society —

(a) register a co-operative society and
issue a certificate of registration;

(b) register a co-operative society
provisionally in accordance with
section 7; or

(c) reject the application.

(4) Where the Commissioner fails to
register a co-operative society or give reason
for rejection within thirty days of receipt of
the application, the co-operative society
shall be deemed to have been registered.

(5) A co-operative society registered
under this section may operate and have a
branch or an office in any part of the country
without further requirement for registration.

9. The principal Act is amended by inserting the
following new section immediately after section 6 —

Insertion of new
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. CO-0

=

! ijusai to register a 6A. (1) The Commissioner or director

rative society. . . ) A .
& = may reject an application for registration or

pre-registration of a cooperative society
where —

(a) the application does not comply
with the provisions of this Act;

(b) the by-laws of the co-operative
society do not conform to this Act;

(c) the co-operative society has
submitted false or misleading
information in its application;

(d) the name of the co-operative
society is identical to another
registered co-operative society or
so nearly resembles the name of
another registered co-operative
society as to likely mislead the
public as to its nature or identity; or

(e) the objects of the co-operative
society are likely to be pursued for
an unlawful purpose or used for a
purpose incompatible with the
peace and welfare of other
members of the community.

(2) The Commissioner or the director
as the case may be shall notify the applicant
of the decision to reject an application for
registration within fourteen days of such
rejection.

10. Section 7 of the principal Act is amended —

(a) by deleting subsection (1) and substituting therefor
the following new subsection —

(1) If the Commissioner or director is not

- satisfied that an apex society, co-operative union
or primary society, as the case may be, has not

- complied with this Act and is of the opinion that
steps may be taken to comply with this Act, the
Commissioner may provisionally register the

' society or union for a period not exceeding one

Amendment of
section 7 of No.
12 of 1997.
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year on such terms and conditions as the
Commissioner may specify in writing.

(b) by deleting subsection (2) and substituting therefor
the following new subsection —

(2) A provisional registration shall, subject to this
section and the conditions that the Commissioner or the
director may impose under subsection (1), entitle the apex
society, a co-operative union or primary society to operate
as a co-operative society under this Act.

(c) by deleting subsection (4) and substituting therefor
the following new subsections —

(4) The Commissioner or the director may, by
a notice in writing addressed to the co-operative
society and for good cause, cancel the provisional
registration of a co-operative society.

(4A) A cancellation of the provisional
registration under subsection (4) shall operate as a
refusal to register the society and the society shall
from the date of service of the notice cease to be a
registered co-operative society.

(4B) Where a cooperative society has not been
registered at the expiration of the period specified
by the Commissioner or the director under
subsection (1), the co-operative society shall cease
to be a registered co-operative society.

(4C) Where a co-operative society ceases to be
a registered as co-operative society —

(a) the Commissioner or the director may
appoint a competent person to be the
liquidator of the co-operative society; and

(b) the validity of any transaction entered into
by that co-operative society during the
period of provisional registration shall not
be affected.

(d) by deleting subsection (5) and substituting
therefor the following new subsection —

(5) At any time during the period of provisional

registration of a co-operative society, the Commissioner or
the director may —
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(a) if the co-operative society has complied with this
Act and any rules made thereunder, register the co-
operative society under section 5; and

(b) the co-operative society shall be deemed to have
been so registered on the date of its provisional
registration, and this section shall cease to apply to
such a co-operative society.

(e) by deleting subsection (6) and substituting therefor
the following new subsection —

(6) Where a co-operative society which has
been provisionally registered under this section
contravenes subsection (3), the co-operative
society and every officer or person who purports
to act as an officer of the co-operative society
commits an offence and shall be liable, on
conviction, to a fine not exceeding fifty thousand
shillings, or in the case of a continuing offence to a
fine not exceeding one thousand shillings for each
day during which the offence continues.

11. The principal Act is amended by inserting the Insertion of new

i ion i i : tion 7A.
following new section immediately after section 7 — section
e 7A. (1) The Commissioner may
gistration. suspend or cancel the registration of a co-

operative society, if —

(a) it ceases to comply with the
requirements for registration under
this Act;

(b) the co-operative society has failed
to file returns for a period of three
consecutive years;

(c) the co-operative society has failed
to achieve its objects; or

(d) the co-operative society is in
serious violation of this Act, any
other written law or its by-laws.

(1A) A director may make a
recommendation to the
Commissioner for the suspension or
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cancellation of registration of a
primary society where the society
meets the conditions for suspension
or cancellation of registration under
subsection (1).

(2) Before suspending or cancelling the
registration of a co-operative society, the
Commissioner shall —

(a) issue the co-operative society with
a fourteen days’ written notice of
the intention to suspend or cancel
its registration;

(b) specify the reasons for the intended
suspension or cancellation; and

(c) require the co-operative society to
respond within fourteen days from
the date of receipt of the notice.

(3) Where the Commissioner makes an
order for the suspension or cancellation of
registration of a co-operative society, the
Commissioner shall specify —

(a) the reasons for the suspension or
cancellation of the registration;

(b) in the case of suspension, the action
required to be taken by the co-
operative society in order to
comply; and

(¢c) the period within which any action
to remedy the violation may be
undertaken.

(4) Where a co-operative society fails
to comply with subsection (2) or (3), the
Commissioner or the county executive
committee member may make an order for
the cancellation of registration and
dissolution of a co-operative society.

(5) Where the registration of a co-
operative society is cancelled, the co-
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operative society shall cease to exist as a
body corporate.

12. Section 8 of the principal Act is amended —

‘(a) by deleting subsection (2) and substituting therefor
the following new subsection —

(2) A co-operative society which intends to amend its

' by-laws shall submit to an application to amend the by-
 laws in the prescribed form together with the proposed
amendment —

(a) in the case of an apex society or co-operative
union, to the Commissioner; or

(b) in the case of a primary society, to the director.

(b) in subsection (3) by inserting the words “or
director as the case may be” immediately after the
words “If the Commissioner”;

(c) by inserting the following new sub clause
immediately after sub clause (3) -

(A3) If the director is satisfied that the
amendment by a primary society to its by-laws is
not contrary to this Act, the director shall register
the amendment and submit information relating to
the registration, in the prescribed form, to the
Commissioner for purposes of updating the
register.

(d) in subsection (3A) by inserting the words “or
director” immediately after the words “The
Commissioner”; and

(e) in subsection (5) by inserting the words “or
director” immediately after the words “the
Commissioner”™.

13. The principal Act is amended by deleting section 9
ubstituting therefor the following new section —

p P 9. (1) A co-operative union or apex

ister 4 co-

ve society.  society may, within thirty days from the
date of receipt of the decision or a notice
under section 6, 7A or 8, appeal to the
Tribunal against the decision of the
Commissioner for —

Amendment of
section 8 of No.
12 0f 1997.

Amendment of
section 9 of No.
12 0of 1997.
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(a) refusing to register the co-operative
union or apex society and its by-
laws or any amendments of its by-
laws; or

(b) suspending or cancelling its
registration.

(2) A primary society may, within
thirty days from the date of receipt of the
decision or a notice under section 6, 7A or
8, appeal to the Tribunal against the
decision of the director for —

(a) refusing to register the co-operative
society and its by-laws or any
amendments of its by-laws; or

(b) suspending or cancelling its
registration.

(3) A party aggrieved by the decision of
the Tribunal under subsection (1) or (2)
may, within thirty days from the date of the
decision, appeal against the decision to the
High Court.

14. Section 10 of the principal Act is amended in
subsection (1) by inserting the words “or director’s”
immediately after the words “the Commissioner”.

15. Section 11 of the principal Act is amended —

(a) by deleting subsection (1) and substituting therefor
the following new subsection -

(1) A certificate of registration or provisional
registration signed by the Commissioner or pre-
registration signed by the director shall be
conclusive evidence that the society is duly
registered, provisionally registered or pre-
registered.

(b) in subsection (4) by inserting the words “or
director” immediately after the words “by the
Commissioner’;

(c) in subsection (5) by inserting the words “or

director” immediately after the words “by the
Commissioner”.

Amendment of
section 10 of No.
12 of 1997.

Amendment of
section 11 of No.
12 of 1997.
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16. Section 14 of the principal Act is amended —

(a) by renumbering the existing provision subsection
(1)

' (b) in the new subsection (1) by inserting the
following paragraphs immediately after paragraph
(c) -

(d) he pays the share capital and registration fee
required by the co-operative society;

(e) he is willing to implement his or her obligation
and observe the objectives and by-laws of the
co-operative society; and

(f) he meets any other requirements which may be
specified in the rules and directives issued for
the implementation of this Act.

(c) by inserting the following new subsection
immediately after the new subsection (1) —

(2) A primary society may become a member of
ther co-operative society if —

(a) the primary society has been fully registered as a
co-operative society under this Act;

(b) the primary society has passed a resolution
authorlzmg membership in that other co-operative
society in accordance; and

(¢) that other co-operative society has passed a
. resolution authorizing membership in accordance
with section 16.

17. Section 25 of the principal Act is amended —

(a) in subsection (4) by inserting the words “respective
directors” immediately after the words “in
- consultation with the”

(b) in subsection (5) by inserting the words “or
director as the case may be immediately after the
- words “appointed the Commissioner”;

(c) by deleting subsection (7) and substituting therefor
 the following new subsection —

ts to the members at a general meeting, submit the

*fn?) The auditor shall, before submitting the audited

ited accounts for comments —

Amendment of
section 14 of No.
12 of 1997.

Amendment of
section 25 of No.
12 of 1997
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(a) in the case of a co-operative union or apex society,
to the Commissioner; or

(b) in the case of a primary society, to the director.

(d) in subsection (8) by deleting the words
“accounting period” appearing immediately
after the words “end of the” and substituting
therefor the words “financial year”;

(e) by deleting subsection (10) and substituting
therefor the following new subsection —

(10) Every co-operative society shall, in the prescribed
form and within four months after the end of the financial
year submit its annual return together with a certified true
copy of the audited accounts and balance sheet of the
society for the preceding financial year, -

(a) in the case of a co-operative union or apex society,
to the Commissioner; and

(b) in the case of a primary society, to the Director.

(f) in subsection (11) by inserting the words “or
director as the case may be” immediately after
the words “unless the Commissioner”.

18. Section 26 of the principal Act is amended by
inserting the words “or the director, as the case may be,”
immediately after the words “by the Commissioner”.

19. Section 27 of the principal Act is amended —

(a) in subsection (5) by inserting the words “in the
case of a co-operative union or the apex society, or
the director in the case of a primary society”
immediately after the words “or the
Commissioner” in paragraph (b);

(b) in subsection (8) by inserting the words “or the
director, as the case may be” immediately after the
words “The Commissioner”; and

(c) by deleting subsection (10) and substituting
therefor the following new subsection —

(10) The Commissioner or the director, as the case
may be, or a person nominated by the Commissioner or the
director, may preside at any meeting convened under
subsection (8).

Amendment of
section 26 of No.
12 of 1997.

Amendment of
section 27 of No.
12 0of 1997.
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20. Section 28 of the principal Act is amended —
(a) in subsection (4) by —

(i) inserting the words “in the case of a co-
operative union or the apex society, or to the
director in the case of a primary society”
immediately after the words “to the
Commissioner” in paragraph (h); and

(i1) inserting the words “in the case of a co-
operative union or the apex society, or the
director in the case of a primary society”
immediately after the words “by the
Commissioner” in paragraph (k);

(b) in subsection (7) by inserting the words “in the
case of a co-operative union or the apex society, or
the director in the case of a primary society”
immediately after the words “The Commissioner”.

21. Section 29 of the principal Act is amended —

(a) in subsection (7) by inserting the words “or the
. director” immediately after the words “by the
Commissioner” in paragraph (c);

(b) by inserting the following new subsections
immediately after subsection (8) —

(8A) Within fourteen days from the date the
further resolution is made under subsection (8) by
each amalgamating society, the amalgamating
societies shall submit an application to the
Commissioner or the director, as the case may be,
for the approval of the amalgamation and
registration of the amalgamated society.

(8B) The application for approval of
amalgamation and registration of the amalgamated
society shall, in addition to the requirements set
out under section 6, be submitted together with —

(a) copies of the preliminary resolution made
under subsection (1) by each of the
amalgamating societies;

(b) a copy of any notice given under
subsection (3), (4) or (5) by a member, a
creditor or any other interested person;

Amendment of
section 28 of No.
12 of 1997.

Amendment of
section 29 of No.
12 of 1997.
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(c)

(c) copies of the secondary resolution made
under subsection (7) by each of the
amalgamating societies;

(d) copies of the further resolution made
under subsection (8) by each of the
amalgamating societies confirming the
preliminary resolution; and

(e) the registration certificate of each of the
amalgamating societies.

(8C) The Commissioner or the director, as the
case may be, shall, in writing and within thirty
days from the date of receipt of an application
under subsection (8A) —

(a) approve the application and register the
amalgamated society;

(b) register the amalgamated society
provisionally in accordance with section
7; or

(c) reject the application.

(8D) The Commissioner or the director may, in
approving an application under subsection (8C)(a),
impose such conditions as may be necessary to
ensure compliance.

(8E) The Commissioner or the director shall
specify reasons, in writing, where an application
made under subsection (8A) is rejected.

in subsection (9) by deleting the introductory
clause and substituting therefor the following new
introductory clause —

(9) Upon approval of amalgamation and registration of
the amalgamated society, —

(d)

by deleting subsection (10) and substituting
therefor the following new subsection —

(10) Where the Commissioner or the director rejects
an application made under subsection (8A) or fails to act
within thirty days, the amalgamating societies may, within
fourteen days from the date of the decision, appeal to the
Tribunal.
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22. Section 30 of the principal Act be amended — Amendment of
section 30 of No.

(a) in subsection (7) by — 12ef 1903,
(i) inserting the words “(in this section referred to

as the secondary resolution)” immediately after

the words “of the society” in the introductory

clause; and

(11) inserting the words “or the director, as the case
may be,” immediately after the words “as the
Commissioner” in paragraph (c);

(b) by deleting subsection (8) and substituting therefor
the following new subsection —

(8) The existing society may, by further resolution
passed by a two-thirds majority of the members present and
voting, confirm the preliminary resolution.

(c) by inserting the following new subsections
immediately after subsection (8) —

(8A) Within fourteen days from the date the
further resolution is made under subsection (8), the
existing society shall submit an application to the
Commissioner or the director, as the case may be,
for approval of division of the society and
registration of the new societies.

(8B) The application for approval of division of
the existing society and registration of new
societies shall, in addition to the requirements set
out under section 6, be submitted together with —

(a) a copy of the preliminary resolution of made
under subsection (1) by the existing society;

(b) a copy of any notice given under subsection
(3), (4) or (5) by a member, a creditor or any
other interested person;

(c) a copy of the secondary resolution made
under subsection (7) by the existing society;

(d) a copy of the further resolution made under
‘ subsection (8) by the existing society
confirming the preliminary resolution; and

(e) the registration certificate of the existing
society.
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(8C) The Commissioner or the director shall, in
writing and within thirty days from the date of
receipt of an application under subsection (8A) —

(a) approve the application and register the new
societies;

(b) register the new societies provisionally in
accordance with section 7; or

(c) reject the application.

(8D) The Commissioner or the director, as the
case may be, may, in approving the application
under subsection (8C)(a), impose such conditions
as may be necessary to ensure compliance.

(8E) The Commissioner or the director shall
specify reasons, in writing, where an application
made under subsection (8A) is rejected.

(d) in subsection (9) by deleting the introductory
clause and substituting therefor the following new
introductory clause —

(9) Upon approval of division of the existing society
and registration of the new societies, —

(e) by deleting subsection (10) and substituting
therefor the following new subsection —

(10) Where the Commissioner or the director rejects
an application made under subsection (8A) or fails to act on
the application within thirty days, the existing society may,
within fourteen days from the date of the decision, appeal
to the Tribunal.

23. Section 32 of the principal Act be amended in
subsection (1) by deleting the word “twenty” appearing
immediately after the words “not exceeding” and
substituting therefor the words “fifty”.

24. Section 35 of the principal Act be amended —

(a) in subsection (2) by inserting the words “or the
director, as the case may be,” immediately after
the words “The Commissioner”;

(b) in subsection (3) by inserting the words “or the or
the director” immediately after the words “The
Commissioner™;

Amendment of
section 32 of No.
12 of 1997.

Amendment of
section 35 of No.
12 of 1997.
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(c) in subsection (5) by deleting the introductory
clause and substituting therefor the following new
introductory clause —

(5) Where an agent claims to be or to have

\ become unable to comply with subsection (3) by
reason of lack of moneys held by or due from him,

~ he shall give a written notification to the
\ Commissioner or the director stating the reasons

for his inability and the Commissioner or the
‘| director may —

(c) in subsection (6) by inserting the words “or
the or the director” immediately after the
| words “notify the Commissioner”.

'25. The principal Act is amended by deleting section

51 and substituting therefor the following new section —

Charges to be e 1 1

1. st s A 51 (}) A co operative union or the
| Cdmmissioner. apex society shall register with the

. Commissioner every charge created by it and
,‘ ‘ the particulars of the charge within thirty
‘ days from the date the charge is created.

(2) A primary society shall register
1 with the director every charge created by it
| and the particulars of the charge within thirty
\ days from the date the charge is created.

(3) Despite subsection (1) and (2), any
\ interested person may make an application
for the registration of a charge and such
interested person shall be entitled to recover
’ " from the co-operative society the amount of
any fees paid by him to the Commissioner or

| the director for such registration.

\ (4) If a co-operative society fails to

register within thirty days a charge created
by it, and unless the registration has been
\ effected by some other person within that
. period, every officer of the co-operative

society commits an offence and shall be
‘ liable, on conviction, to a fine not exceeding
‘ five thousand shillings for every day during
L which the default continues.

Amendment of
section 51 of No.
12 of 1997.
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26. Section 52 of the principal Act is amended —

(a) in subsection (1) by inserting the words “or the
director, as the case may be,” immediately after
the words “The Commissioner”;

(b) in subsection (2) by inserting the words “or the
director” immediately after the words “The
Commissioner”’; and

(c) in subsection (4) by inserting the words “or the
director” immediately after the words “The
Commissioner”.

27. Section 53 of the principal Act is amended by
inserting the words “or the director, as the case may be”
immediately after the words “The Commissioner”.

28. The principal Act is amended by deleting section
54 and substituting therefor the following new section —

Receiver to give
notice of
appointment.

54. (1) Where a person appointed as
receiver or manager of the property of a co-
operative society under any powers
contained in any instrument, that person
shall, within seven days from the date of the
order of the appointment, give written notice
of the appointment to the Commissioner or
the director, as the case may be.

(2) Where a person appointed as
receiver or manager of the property of a co-
operative society under the powers contained
in any instrument ceases to act as such
receiver or manager, that person shall, within
seven days of so ceasing, give written notice
to the Commissioner or the director

(3) The Commissioner or the director
shall, within seven days of receipt of the
notice of appointment or the notice of
cessation of appointment as receiver or
manager under subsection (1) or (2), enter
the notice in the register of charges.

(4) A person who contravenes the
provisions of subsection (1) or (2) commits
an offence and shall be liable, on conviction,

Amendment of
section 52 of No.
12 of 1997.

Amendment of
section 53 of No.
12 of 1997.

Amendment of
section 54 of No.
12 of 1997.
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to a fine not exceeding five thousand

shillings for every day during which the

default continues.

29, Section 56 of the principal Act is amended by ‘;'c“t‘:::';‘g':f‘;go
leting subsection (2) and substituting therefor the 12011007

llowing new subsection —

(2) An officer of a co-operative society who
wingly fails to make any entry required to be made in
register in accordance with this section commits an
nce and shall be liable, on conviction, to a fine not
peding one hundred thousand shillings.

30 Section 58 of the principal Act is amended — Amendment of
section 58 of No.

(a) by deleting subsection (1) and substituting therefor 12 0f 1997
the following new subsection —

(1) The Commissioner or the director may, on
its own motion, on request by members or where
required by the Cabinet Secretary, undertake an
inquiry into the by-laws, working or financial
conditions of a co-operative society he or she has
registered.

(b) by inserting the following new subsection
~ immediately after the new subsections (1) —

(1A) At least one-third of the total members of
a co-operative union or the apex society present
and voting at a meeting of the co-operative society
which has been duly convened in accordance with
this Act may by a resolution request the
Commissioner to undertake an inquiry into the by-
laws, working or financial conditions of any co-
operative society.

(1B) At least one-third of the total members of
a primary society present and voting at a meeting
of the co-operative society which has been duly
convened in accordance with this Act may by a
resolution request the director to undertake an
inquiry into the by-laws, working or financial
conditions of any co-operative society.

(c) in subsection (3) by inserting the words “or the
director” immediately after the words “The
Commissioner™;
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(d) in subsection (4) by deleting the introductory
clause and substituting therefor the following new
clause —

(4) The Commissioner or the director may, where it is
found, upon the inquiry, that a co-operative society is not
being managed in accordance with this Act or its by-laws, -

(a) by deleting subsection (5) and substituting therefor
the following new subsection —

(5) A person who contravenes subsection (2) shall
commits an offence and shall be liable, on conviction, to a
fine not exceeding five thousand shillings for each day
during which the offence continues or to imprisonment for
a term not exceeding three years or to both.

31. Section 59 of the principal Act is amended -
(a) in subsection (1) by -

(i) inserting the words “or the director as the
case may be” immediately after the words
“The Commissioner” in the introductory
clause;

3

(ii) inserting the words “or the Director”
immediately after the words “satisfies the
Commissioner” in paragraph (a); and

(iii) deleting paragraph (b) and substituting
therefor the following new paragraph —

(b) the applicant deposits with the
Commissioner or the director such sum
as security for the expenses of the
inspection as the Commissioner or the
director may require.

(b) in subsection (2) by inserting the words “or the
director as the case may be” immediately after the
words “The Commissioner™.

32. Section 60 of the principal Act is amended by
deleting subsection (1) and substituting therefor the
following new subsection —

(1) Where an inquiry is held under section 58 or
an inspection is made under section 59, the
Commissioner or the director may, by a certificate

Amendment of
section 59 of No.
12 of 1997.

Amendment of
section 60 of No.
12 of 1997.
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issued under his hand, make an order apportioning the
expenses between the co-operative society, the
members of the co-operative society or a creditor
demanding the inquiry or inspection, and the officers
or former officers of the co-operative society.

33. Section 60A of the principal Act is amended by

ediately after the words “the Commissioner”.

g:sertlng the words “or the director, as the case may be,”

34. Section 61 of the principal Act is amended —

(a) by deleting subsection (1) and substituting therefor
the following new subsection —

(1) The Commissioner or the director may
make an order for dissolution of a co-operative
society where —

(a) a special resolution for its dissolution is
passed by the members;

(b) in the case of a primary society, the number
of members falls below ten;

(c) the co-operative society’s registration has
been cancelled;

(d) a court of competent jurisdiction makes an
order for its dissolution;

(d) an inquiry or an inspection reveals that the
co-operative society is not being managed in
accordance with this Act or the by-laws; or

(e) the co-operative society is adjudged
bankrupt.

(b) in subsection (2) by deleting the words “Minister

 with a final appeal to the ngh Court” appeanng

immediately after the words “order to the” and
substituting therefor the word “Tribunal”;

(c) in subsection (3) by deleting the words “Minister
or by the High Court, as the case may be”
appearing immediately after the words “confirmed
by the” and substituting therefor for the word
“Tribunal™;

(d) in subsection (4) by inserting the words “or the
director” immediately after the words “Where the
Commissioner™; and

Amendment of
section 60A of
No. 12 of 1997.

Amendment of
section 61 of No.
12 of 1997.
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(e) in subsection (5) by inserting the words “or the
director” immediately after the words “of the
Commissioner”.

35. The principal Act is amended by repealing section
62.

36. The principal Act is amended by repealing section
63.

37. The principal Act is amended by deleting section
64 and substituting therefor the following new section —

;‘PP:"““"" :f 64. (1) The sections of the Insolvency
neoveney A Act specified in Part I of the Schedule to this
Act, modified in accordance with Part II of
that Schedule, shall apply mutatis mutandis
in relation to the liquidation of a co-operative
society as they apply to that of a registered
company.
(2) The Cabinet Secretary may, by
order, amend the Schedule to this Act.

38. The principal Act is amended by deleting section
65 and substituting therefor the following new section —

Appointment of a 65. Where an order for dissolution of a

liquidator. 5 )
co-operative society has been made under
section 61, the Commissioner or the director
may appoint one or more persons to be
liquidator or liquidators of that co-operative
society and the property of the co-operative
society shall vest in the liquidator from the
date upon which the order of cancellation
takes effect.

39. Section 66 of the principal Act is amended in
subsection (1) by —

(a) deleting the introductory clause and substituting
therefor the following new clause —

(1) The liquidator shall have all the powers
necessary to wind up a co-operative society and
shall, in particular have powers —

(b) inserting the words “or the director, as the case
may be” immediately after the words “by the
Commissioner” in paragraph (1);

Repeal of section
62 of No. 12 of
1997.

Repeal of section
63 of No. 12 of
1997.

Amendment of
section 64 of No.
12 of 1997.

Amendment of
section 65 of No.
12 of 1997.

Amendment of
section 66 of No.
12 of 1997
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(c) inserting the words “or the director” immediately
after the words “of the Commissioner” in
paragraph (n); and

(d) inserting the words “or the director, as the case
may be,” immediately after the words “to the
Commissioner” in paragraph (o).

40. The principal Act is amended by deleting section
d substituting therefor the following new section —

tiqn account. 67. (1) The Commissioner shall open
and administer a co-operative societies
liquidation account for co-operative
unions and the apex society with such
bank as the Commissioner may
determine.

(2) The director shall open and
administer a co-operative societies
liquidation account for primary societies
with such bank as the director may
determine.

(3) The Commissioner or the
director, as the case may be, shall pay into
the co-operative societies liquidation
account opened under subsection (1) or

(2-

(a) all moneys realized in the
liquidation where a bank account
does not exist at the
commencement of the
liquidation;

(b) any unpaid claims on closure of a
liquidation of a co-operative
society; and

(c) any surplus balance on closure
of a liquidation of a co-
operative society.

(3A) The Commissioner or
the director, as the case may be,
may utilise the funds in the co-
operative societies liquidation

Amendment of
section 67 of No.
12 of 1997.
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account to pay distribution or
unpaid claims which have been
certified.

(4) The Cabinet Secretary shall make
regulations for the administration of the
liquidation accounts established under
subsection (1) and (2).

41. Section 68 of the principal Act is amended —

(a) by deleting subsection (1) and substituting therefor
the following new subsections —

(1) The liquidator shall exercise his powers
subject to the guidance and control of the
Commissioner or the director, as the case may be,
and to any limitations imposed by the
Commissioner or the Director.

(1A) The Commissioner or the Director may

(a) rescind or vary any order made by the
liquidator and make any new order he
thinks proper;

(b) remove the liquidator from office and
appoint a new liquidator in his place;

(c) call for all books, documents and assets of
the co-operative society;

(d) by order in writing, in any particular case,
limit the powers of the liquidator
conferred by section 66;

(e) at his discretion, require accounts to be
rendered to the Commissioner or the
Director by the liquidator;

(f) procure the auditing of the liquidator’s
accounts and authorize the distribution of
the assets of the co-operative society;

(g) make an order for the remuneration of the
liquidator;

(h) grant a discharge to the liquidator on
application by him after completion of the
liquidation proceedings;

Amendment of
section 68 of No.
12 of 1997.
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(i) require any member or past member of
the co-operative society and any trustee,
banker, receiver, agent or officer of the
co-operative society to pay, deliver,
convey, surrender or transfer forthwith, or
within such time as he shall direct, to the
liquidator, any money, property, books or
documents in his control to which the co-
operative society appears to be entitled;

(j) appoint a special manager for the
management of the business of the co-
operative society and determine his
remuneration and what, if any, security he

shall give for the proper performance of
his duties;

(k) any third party consents in writing, refer
any dispute between a liquidator and that
third party to the Tribunal; or

() require the indemnification of the
liquidator.

(b) in subsection (2) by inserting the words “or the

director” immediately after the words “by the
Commissioner”.

42. Section 69 of the principal Act is amended in

isuk

section (1) by inserting the words “the director”
ediately after the words “of the Commissioner”.

43. The principal Act is amended by deleting section
d substituting therefor the following new section —

. ;m 71. (1) If a liquidator of a society

ings. whose registration has been cancelled alleges

1B of 2015. that any of the offences specified under

sections 498, 499, 500, 501, 502, 503, 504,
505, 506, 508, or 510 of the Insolvency Act
have been committed, he shall report the

facts to the Commissioner or the director, as
the case may be.

(2) On receipt of a report of a liquidator
under subsection (1), the Commissioner or
the director may institute such proceedings
as may be necessary.

Amendment of
section 69 of No.
12 of 1997.

Amendment of
section 71 of No.
12 of 1997.
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44. The principal Act is amended by deleting section

72 and substituting therefor the following new section —

Power to restrain 72. (1) A person who has been

convicted persons from ”

being officers of a convicted of an offence under the

society. Insolvency Act as specified under section
71 shall cease to be an officer of a co-
operative society or to be involved in the
management of a co-operative society for
a period of five years from the date of the
conviction.

(2) A person who contravenes
subsection (1) commits an offence and
shall be liable, on conviction, to a fine not
exceeding one hundred thousand shillings
or to imprisonment for a term not
exceeding five years, or to both.

45. Section 73 of the principal Act is amended —

(a) in subsection (1) by inserting the words “or the
director” immediately after the words “the
Commissioner”; and

(b) by deleting subsection (2) and substituting therefor
the following new subsection —

(2) The Commissioner or the director may,
upon inquiry under subsection (1), make an order
requiring the person —

(a) to repay the money or restore the property

or any part thereof to the co-operative
society together with interest as the

Commissioner or the director may
determine; or

(b) to contribute such sum to the assets of the
co-operative  society by way of
compensation as the Commissioner or the
director shall consider just.

46. Section 74 of the principal Act is amended in
subsection (1) by deleting the words “under section 73(1)”
appearing immediately after the words “of the
Commissioner” and substituting therefor the words “or the
director under section 73(2)".

Amendment of
section 72 of No.
12 of 1997.

Amendment of
section 73 of
No. 12 of 1997.

Amendment of
section 74 of
No. 12 of 1997.
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47. Section 75 of the principal Act is amended in Amendment of

subsection (2) by inserting the words “or the director” ?:;"i’;‘ Zf ]ogfg';_
immediately after the words “the Commissioner”.
48. Section 76 of the principal Act is amended — Amendment of

(a) in subsection (1) by inserting the following new N 120f1997.
paragraph immediately after paragraph (c) —

\ . (d) between a co-operative society and the
1 Commissioner or the director including a
L | claim for refusal to grant registration,
| ‘ cancellation or suspension of registration.

| (b) in subsection (2) by deleting paragraph (c).
,‘ 49. The principal Act is amended by deleting section Amendment of

77and substituting therefor the following new section — el

No. 12 of 1997.
» “5:1'“““ afthe 77. (1) There is hereby established a

\ tribunal to be known as the Co-operative

‘ section 76 of

Tribunal which shall consist of the following

members appointed by the Judicial Service
N , Commission by a notice in the Gazette —

(a) a  chairperson and  deputy
| chairperson, who shall be of the
‘ opposite  gender, competitively
’ recruited by the Judicial Service
Commission;

(b) two persons, who shall be of the
opposite gender, nominated by the
Law Society of Kenya; and

‘1 (c) three persons, at least one of whom
1 ‘ shall be of the opposite gender,
l appointed by the Cabinet Secretary
‘ in consultation with the apex
‘ society.

, (2) A person 1is qualified for
1- appointment under subsection (1) if such a
\ person —

i (a) holds a degree from a university
h recognised in Kenya;

| (b) meets the requirements of Chapter
] , Six of the Constitution; and
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(c) in the case of a person appointed
under —

(i) subsection (1) (a), is an
advocate of the High Court of
Kenya and has at least ten
years’  experience as a
practitioner;

(i1) subsection (1) (b), is an
advocate of the High Court of
Kenya and has at least five
years’  experience as a
practitioner; or

(iii) subsection (1)(c), has at least
ten years’ experience in the
field of co-operative
management and practice.

(3) A member of the Tribunal shall
serve for a term of three years which may be
renewed for one further term.

(4) A person ceases to be a member of
the Tribunal if that person —

(a) no longer meets the requirements
under subsection (2);

(b) is absent from three consecutive
sittings of the Tribunal without
reasonable cause;

(c) resigns in writing, addressed to the
Judicial Service Commission;

(d) is convicted of a criminal offence
and sentenced to a term of
imprisonment of not less than six
months;

(e) is adjudged bankrupt;

(f) accepts appointment to an office the
holding of which, if he were not a
member of the Tribunal, would
make him ineligible for the
appointment to the office of a
member of the Tribunal,
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(g) is unable to perform the functions
of his or her office by reason of
mental or physical infirmity; or

(h) dies.
50. Section 78 of the principal Act is amended —

(a) by deleting subsection (2) and substituting therefor
the following new subsection —

(2) An application or reference by the Commissioner,
ector, the Committee or an officer or member of a co-
erative society to the Tribunal under this Act shall be in
iting.

(b) by inserting the following new subsection
.~ immediately after subsection (2) -

(2A) The Tribunal shall, in writing, and upon
an inquiry into an application or reference made to
it, communicate its decision to all the parties.

51. Section 79 of the principal Act is amended in
section (2) by deleting the words “shall be guilty of”
earing immediately after the words “contempt of the
bunal,” and substituting therefor the word “commits”.

52. Section 80 of the principal Act is amended —

(a) by deleting subsection (1) and substituting therefor
the following new subsection —

(1) The chairperson and any two members of
. the Tribunal shall form a quorum for the purpose

of hearing and determining any matter referred to
- it under this Act.

(b) by inserting the following new subsection
immediately after subsection (1) —

(1A) Notwithstanding subsection (1), where
one or two members are absent for any part of the
hearing, the chairperson sitting alone or with one

' member may hear and determine an application.

(c) in subsection (3) by deleting the proviso;

(d) in subsection (4) by deleting the word “Chairman”
- appearing immediately after the words “this Act

the” and substituting therefor the word
“chairperson”;

Amendment of
section 78 of No.
12 of 1997.

Amendment of
section 79 of No.
12 of 1997.

Amendment of
section 80 of No.
12 of 1997.
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(e) by deleting subsection (5) and substituting therefor
the following new subsection —

(5) The deputy chairperson may perform the functions
of the chairperson if —

(a) the chairperson is unable perform the functions of
the office of the chairperson; or

(b) the chairperson authorises the deputy chairperson,
in writing, to perform the function of the
chairperson.

53. The principal Act is amended by deleting section
82 and substituting therefor the following new section —

Power to appoint 82. The chairperson of the Tribunal
psessor. may appoint any person with special skills
or knowledge on matters regarding the co-
operatives sector which are the subject
matter of any proceedings or inquiry before
the Tribunal to act as an assessor in an
advisory capacity where it appears to the
Tribunal that such special skills or
knowledge is required for the proper
determination of the matter.
54. The principal Act is amended by deleting section
84 and substituting therefor the following new section —

sl o 84. The chairperson and members of
Tribunal. the Tribunal shall be paid such remuneration

and allowances as the Judicial Service
Commission, in consultation with the
Salaries and Remuneration Commission,
shall determine.
55. The principal Act is amended by deleting section
85 and substituting therefor the following new section —

i 85. The Judicial Service Commission
shall appoint a secretary to the Tribunal and
such other officers as may be necessary for
the effective administration of the affairs of
the Tribunal.

56. The principal Act is amended by inserting the
following new sections immediately after section 85 —

Qualifications for 85A. A person shall be qualified for

Amendment of
section 82 of No.
12 of 1997.

Amendment of
section 84 of No.
12 of 1997.

Amendment of
section 85 of No.
12 of 1997.

Insertion of new
sections 85A and
85B.
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intment as
etary.

=

nct'Lons of the
cretary.

appointment as secretary to the Tribunal if
the person —

(a) is an advocate of the High Court of
Kenya with at least five years’
experience as a practitioner;

(b) has demonstrated competence in the
performance of administrative duties
for at least three years; and

(c) meets the requirement of Chapter
Six of the Constitution.

85B. (1) The secretary shall perform the
duties assigned to the secretary under this
Act and such other duties as the Tribunal
may direct, and in particular, be responsible
for —

(a) the day-to-day management of the
affairs of the Tribunal;

(b) the establishment and maintenance
of a register in which all records of
the Tribunal shall be kept;

(c) the acceptance, transmission, service
and custody of documents in
accordance with the rules;

(d) the enforcement of the decisions of
the Court and those of the Tribunal;

(e) certifying that order, direction or
decision of the Tribunal;

(f) maintaining the records of the
proceedings and minutes of the
Tribunal and such other records as
the Tribunal may direct;

(g) managing and supervising the staff
of the Tribunal; and

(h) facilitating access to decisions and
records of the Tribunal.

(2) The secretary may consider and
dispose of procedural or administrative
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matters in accordance with the rules or on
the direction of the Tribunal.

57. The principal Act is amended by deleting section
86 and substituting therefor the following new section —

s dodr v 86. The Judicial Service Commission
Tribunal. shall, in consultation with the chairperson of

the Tribunal, establish such offices or
registries of the Tribunal in every county.

58. Section 88 of the principal Act is amended by
deleting the word “Chairman” appearing immediately after
the word “The” and substituting therefor the word
“chairperson”.

59. Section 89 of the principal Act is amended by
deleting subsection (3) and substituting therefor the
following new subsection —

(3) An officer or member of a co-operative
society who receives any remuneration, salary,
commission or other payment in contravention of
this section commits an offence and shall be liable,
on conviction, —

(a) to a fine not exceeding one hundred
thousand shillings or to imprisonment for a
term not exceeding three years, or to both;
and

(b) if the offence is the contravention of
subsection (1) of this section, be ordered to
repay the amount of the remuneration,
salary, commission or other payment
received from the society in addition to any
other punishment.

60. Section 90A of the principal Act is amended —

(a) in subsection (1) by deleting the word “Minister”
and substituting therefor the words “Cabinet
Secretary”’;

(b) by deleting subsection (4) and substituting therefor
the following new subsection —

(4) The Fund shall vest in a board of trustees
composed of the following persons appointed by
the Cabinet Secretary by a notice in the Gazetre —

Amendment  of
section 86 of No.
12 of 1997.

Amendment of
section 88 of No.
12 of 1997.

Amendment of
section 89 of No.
12 of 1997.

Amendment of
section 90A of
No. 12 of 1997.
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(a) one person nominated by the Cabinet
Secretary;

(b) one person nominated by the Council of
County Governors;

(c) one person nominated by the apex society;

(d) two persons nominated by co-operative

unions; and

(e) two persons nominated by primary

societies.

(c) by inserting the following new subsection
immediately after subsection (4) —

(4A) A member of the board of trustees shall
serve for a term of four years renewable for one
further term.

(d) in subsection (5) by deleting the word “Minister”
appearing immediately after the word “The” and
substituting  therefor the words “Cabinet
Secretary”.

61. Section 91 of the principal Act is amended —

(a) in subsection (1) by deleting the word “Minister”
appearing immediately after the word “The” and
substituting  therefor the words “Cabinet
Secretary”; and

(b) in subsection (2) by —

(i) deleting the word “Minister” appearing
immediately after the words “made to the” in
paragraph (p) and substituting therefor the

word “Tribunal”;

(ii) inserting the words “or the director”
immediately after the words “to the
Commissioner” in paragraph (q); and

(iii) inserting the words “or the director”
immediately after the words “by the
Commissioner” in paragraph ().

(c) in subsection (3) by inserting the words “or the
director” immediately after the words “where the

Commissioner”.

Amendment of
section 91 of No.
12 of 1997.
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62. Section 92 of the principal Act is amended —

(a) in subsection (1) by deleting the words “the
Minister” appearing immediately after the words
“in this Act,” in the introductory clause and
substituting therefor the words “the Cabinet

Secretary™;

(b) by deleting subsection (2) and substituting therefor
the following new subsection —

(2) Where the Cabinet Secretary intends to
grant an exemption under subsection (1), the
Cabinet Secretary shall publish a notice in the
Gazette of the intention to grant such an
exemption at least thirty days before the decision.

(c) in subsection (3) by deleting the word “Minister”
appearing immediately after the words
“representation to the” and substituting therefor
the words “Cabinet Secretary”; and

(d) in subsection (4) by deleting the word “Minister”
appearing immediately after the word “The” and
substituting  therefor the words “Cabinet
Secretary”.

63. Section 93 of the principal Act is amended —

(a) in the marginal note by deleting the word
“Minister” appearing immediately after the words
“of the” and substituting therefor the words
“Cabinet Secretary”; and

(b) by deleting the word “Minister” appearing
immediately after the word “The” and substituting
therefor the words “Cabinet Secretary™.

64. Section 93A of the principal Act is amended —

(a) by renumbering the existing provision subsection
(1);

(b) in the new subsection (1) by inserting the words
“in the case of co-operative unions or the apex

society” immediately after the words “the
Commissioner may”’; and

(c) by inserting the following new subsection

Amendment of
section 92 of No.
12 of 1997.

Amendment of
section 93 of No.
12 of 1997.

Amendment of
section 93A of
No. 12 of 1997.
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immediately after the renumbered subsection (1) —

(2) The respective director member may

exercise the powers of the Commissioner under

- subsection (1) with respect to a primary society
. registered in the respective county.

65. Section 94 of the principal Act is amended in

subsection (3) by deleting the word “Attorney-General”
appearing immediately after the word “The” and

suI
Pr

stituting therefor the words “Director of Public
secutions”.

66. The principal Act is amended by deleting the

Schedule and substituting therefor the following new

; Schedule —

Amendment of
section 94 of No.
12 of 1997.

Amendment of the
Schedule to No.
12 of 1997.
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SCHEDULE
|Section 64.]

PART I - THE INSOLVENCY ACT (NO. 18 0F 2015)

No. of section

Description of section

384

The circumstances in which a company is unable to pay
its debts.

403 Effect of company’s insolvency.

420 Questions relating to liquidation may be referred to the
Court for determination.

428 Power to stay or restrain proceedings against companyi
when liquidation application has been made.

429 Dispositions of property by company after
commencement of liquidation to be void unless the
Court otherwise orders.

430 Attachments and other forms of execution against
company in liquidation to be void.

432 Consequences of liquidation order.

457 Power to arrest absconding contributory.

471 Preferential debts (general provision).

472 Preferential charge on property of company distrained
within three months before making of liquidation order.

473 Expenses of liquidation to have priority over claims
under floating charge.

474 Share of assets to be made available for unsecured
creditors where floating charge relates to company’s
property.

475 Power of the Court to appoint special manager of
company’s business or property when company is in|
liquidation or provisional liquidator appointed.

476 Power of liquidator to disclaim onerous property.

477 Special provisions relating to disclaimer of leaseholds.

478 Effect of disclaimer in relation to land subject to rent]

charge.
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479 General powers of the Court in respect of disclaimed
property.

%80 Powers of the Court in respect of leaseholds held by

‘ company in liquidation.

481 Creditor not entitled to retain benefit of execution or
attachment against liquidator unless creditor completes|
execution or attachment before commencement of

u liquidation.

482 Duties of judicial enforcement officers charged with
execution of writs and other processes involving

‘ companies in liquidation.

11483 Power of the Court to rescind contracts entered into by
company in liquidation.

84 Power of liquidator to transfer assets of company to i
employees.

48 Company in liquidation required to state that it is in
liquidation in all invoices, letters and other
communications.

486 Interest on debts to be paid if surplus permits.

487 Certain documents relating to company in liquidation to

f be exempt from stamp duty.

488 Records of company in liquidation to be evidence.

1488 Liquidator to lodge periodic statements with Registrar of
Companies with respect to current position off

:j‘ liquidation.

4 Effect of resolutions passed at adjourned meetings of
company’s creditors and contributories.

491 Court may order meetings to be held to ascertain wishes|
of creditors or contributories.

492 Judicial notice to be taken of documents of the Court.

‘ PARTII

' |For the purpose of this Act, the provisions of the Insolvency Act specified

[in| Part 1 of this Schedule shall have effect as if for reference to

"company", "court”, "commencement of liquidation", "liquidation order",

"contributory” and "director, manager or other officer" there were

substituted with "co-operative society", "Tribunal", "the date of]

dissolution”, "order for the cancellation of the registration of a co-
operative society”, “contributor”, and "officer or manager of a co-
| |operative society" respectively.
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MEMORANDUM OF OBJECTS AND REASONS
Statement of the Objects and Reasons for the Bill

The principal object of this Bill is to amend the Co-operative
Societies Act, No. 12 of 1997 so as to align it to the Constitution of
Kenya, 2010 by setting out the functions of the National Government and
the county governments in relation to governance of co-operative
societies.

Whereas under paragraph 7(e) of Part 2 of the Fourth Schedule to the
Constitution co-operative societies falls under county governments, the
organisation and the role of co-operative societies in the economy of the
country necessitates that the National government play a role in the
governance of co-operative societies. This Bill seeks to provide that
governance of primary co-operative societies be overseen by county
governments while the National Government shall be responsible for
national policy and be responsible for the apex society and co-operative
unions.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit the
fundamental rights and freedoms.

Statement on how the Bill concerns county governments

Paragraph 7(e) of Part 2 of the Fourth Schedule to the Constitution
provides that co-operative societies is a function which falls under the
county governments. The Bill proposes to set out the respective functions
of the National government and those of the county governments as
regards governance of co-operative societies.

The Bill is therefore a Bill concerning county governments in terms
of Article 110(1) (a) of the Constitution.

Statement that the Bill is not a money Bill, within the meaning of
Article 114 of the Constitution

This Bill is not a money Bill within the meaning of Article 114 of the
Constitution.

Dated the 29th August, 2023.

OMAR MARIAM SHEIKH,
Senator.
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ction 2 of No. 12 1997 that the Bill proposes to amend —

M

Interpretation
In this Act, except where the context otherwise requires—

“agricultural produce” means any produce or article produced or
obtained by the work or industry of members of a co-operative society or
‘m rketed by a co-operative society, whether the produce be of agriculture,
an mal husbandry, forestry, fisheries, handicrafts or otherwise;

}‘ ‘tapex society” means a society formed at the national level by the
‘c perative movement in Kenya and registered under this Act to promote
cooperative development and represent the interests of co-operative
‘sogieties locally and internationally;

\ “bonus”, in relation to a member of a co-operative society, means
‘that member’s share of the surplus of the society which is divided amongst
it members, calculated by reference to the proportion which that member’s
volume of business with the society bears to the total volume of business
done by the society;

“by-laws” means the by-laws made by a society and registered under
this Act and includes any registered amendment of such by-laws;

“capital” means the permanent members equity in the form of
common stock and includes all disclosed reserves, retained earnings,
grants or donations;

“Commissioner” means the Commissioner for Co-operative
‘Development appointed under section 3 and includes any person on whom
‘an of the powers of the Commissioner have been conferred in accordance
with this Act;

‘ “Committee” means the governing body of a co-operative society to
thtmi the management of its affairs is entrusted, and includes a board of
directors;

i “contributor’” means a person liable to contribute to the assets of a
cogperative society in the event of its being wound up and for the
purposes of any proceedings for determining and before the final
determination of the persons who are to be deemed contributors, includes
any person alleged to be a contributor;

“co-operative society” means a society registered under section 4;

| “co-operative union” means a co-operative society whose
membership is restricted to primary societies;

(1]
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“date of dissolution” means the date on which the Commissioner’s
order canceling the registration of a co-operative society takes effect;

“deposit” means a sum of money paid on terms under which it shall
be repaid, with or without interest or premium, and either on demand or at
a time or in circumstances agreed by or on behalf of the person making the
society to receive it at the risk of the society receiving it;

“district co-operative unions” deleted by Act No. 2 of 2004, s. 2;

“dividend”, in relation to a member of a co-operative society, means
that member’s share of the surplus of the society which is divided amongst
its members, calculated by reference to the proportion which that
member’s share capital bears to the total share capital of the society;

“limited liability” means limited by shares or limited by guarantee,
according to the nature of the liability prescribed by the by-laws of the
cooperative society;

“member” includes a person or a co-operative society joining in the
application for the registration of a society, and a person or co-operative
society admitted to membership after registration in accordance with the
by-laws;

“Minister” means the Minister for the time being responsible for Co-
operative development;

“officer” includes a chairman, vice-chairman, secretary, treasurer,
committee member, employee or any other person empowered under any
rules made under this Act, or by-laws of a co-operative society, to give
directions in regard to the business of the society;

“personal representative” means any person who, under law or
custom, is responsible for administering the estate of a deceased person;

“primary society” means a co-operative society whose membership is
restricted to individual persons;

“Registrar” deleted by Act No. 2 of 2004, s. 2;
“secondary society” deleted by Act No. 2 of 2004, s. 2;

“share” means the amount represented by a member’s portion in the
equity of a society as a co-owner;

“special general meeting” means a general meeting, other than an
ordinary general meeting, of which at least fifteen clear days written
notice of the resolution and of the date, time and place of the meeting has
been given to each member;
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“special resolution” means a resolution passed by two thirds of the
members present and voting at a general meeting of a society;

“supervisory committee” means an oversight committee elected at a
yeneral meeting;

“Tribunal” means the Co-operative Tribunal established under
ection 77; “winding up” means all proceedings subsequent to the
lissolution of a cooperative society.

yection 4 of No. 12 1997 that the Bill proposes to amend —
. Registration of co-operative societies

Subject to the provisions of this Act, a society which has as its
bjects —

(a) the promotion of the welfare and economic interests of it’s
members or adherence to the principles of Islamic law; and

(b) has incorporated in its by-laws the following co-operative
principles —

(i) voluntary and open membership; (ii) democratic member
control;

(i) economic participation by members;
(iii) autonomy and independence;

(iv) education, training and information;
(v) co-operation among co-operatives; and

(vi) concern for community in general, may be registered by the
Commissioner as a co-operative society under this Act with
or without limited liability.

Provided that a co-operative union or an apex society shall not be

ragistered except with limited liability.
Seéction 6 of No. 12 1997 that the Bill proposes to amend —
6.{Procedure for registration

(1) An application to register a society shall be made to the
pmmissioner in the prescribed form, and be signed —

(a) in the case of a primary society, by at least ten persons qualified
for membership of the society under section 14;
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(b) in the case of a secondary or apex society, by a person duly
authorized in that behalf by each ¢ o-operative society or co-
operative union, as the case may be, who are members thereof.

(2) The application shall be accompanied by four copies of the
proposed by-laws of the society in English and the person or persons by
whom or on whose behalf such application is made shall furnish such
information with regard to the society as the Commissioner may require.

(3) If the Commissioner is satisfied that a society has complied with
the provisions of this Act and any rules made thereunder and that its
proposed by-laws are not contrary to this Act or any rules made
thereunder, he may register the society and its by-laws under this Act.

Section 7 of No. 12 1997 that the Bill proposes to amend —
7. Provisional registration

(1) If the Commissioner is not satisfied that a society has complied
with this Act and any rules made thereunder, or is not satisfied that its by-
laws conform with this Act and any rules made thereunder, and is of the
opinion that steps can be and will be taken with diligence by the persons
by whom or on whose behalf the application for registration is made to
comply with this Act and the rules made thereunder or to make the by-
laws conform as aforesaid, the Commissioner may in his discretion
provisionally register the society for such period, not exceeding one year,
and subject to its compliance with such terms and conditions and
provisions, as the Commissioner may specify in writing to the persons by
whom or on whose behalf the application for registration is made.

(2) A provisional registration shall, subject to this section, and to any
terms or condition ns specified by the Commissioner under subsection (1)
entitle the society to operate as a co-operative society, and such society
whilst so entitled to operate shall be deemed to be a body corporate with
perpetual succession and a common seal, and with power to hold movable
and immovable property of every description, to enter into contracts, to
institute and defend suits and other legal proceedings and to do all things
necessary for the purpose for which it is constituted; and, subject to the
provisions of this Act, any reference in any written law to a co-operative
society shall, unless the context otherwise requires, include a reference to
a society which is provisionally registered.

(3) A society which is provisionally registered shall cause the fact
that it is provisionally registered to be stated in legible Roman letters in all
billheads, letter, papers, notices, advertisements and other official
publications of the society, and on a sign board in a conspicuous position
outside any premises in which it operates.
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I

(4) (a) The Commissioner may for good cause cancel the provisional

reglstratlon of a society, by a notice in writing addressed to the society,

cifying the reasons therefor, and such cancellation shall operate as a

fusal to register the society, and the society shall, from the date of
rvice of the notice, cease to be a registered co-operative society.

(b) At the expiration of the period specified by the Commissioner
under subsection (1), a society, if it has not been registered in the
meantime, shall cease to be a registered co-operative society.

(c) Where a society ceases to be a registered co-operative society —

(1) the Commissioner may appoint a competent person to be the
liquidator of the society; and

(ii) the validity of any transaction entered into by that society
during the period of provisional registration shall not be
affected thereby.

(5) At any time during the period of provisional registration of a

ociety, the Commissioner, if he is satisfied that the society has complied
ith this Act and any rules made thereunder, and that its by-laws conform
ith the requirements of this Act and rules made thereunder, may register
e society under section 5, and thereupon such society shall be deemed to
ave been so registered on the date of its provisional registration, and this

ection shall cease to apply to such society.

—

law

Tjaﬂ e thereunder, he may register the amendment.

(6) Where a society which has been provisionally registered under
section contravenes subsection (3), the society and every officer, or
n who purports to act as an officer, of the society shall be guilty of an
ce and shall be liable to a fine not exceeding ten thousand shillings,
the case of a continuing offence to a fine not exceeding one thousand

hillings for each day during which the offence continues.

ion 8 of No. 12 1997 that the Bill proposes to amend —
mendments of by-laws

(1) A co-operative society may, subject to this Act, amend its by-
5, including the by-law which declares the name of the society.

(2) No amendment of the by-laws of a co-operative society shall be

¢alid until the amendment has been registered under this Act, for which
ﬁuriose a copy of the amendment shall be forwarded to the Commissioner
e

prescribed manner.

(3) If the Commissioner is satisfied that any amendment of the by-
5 of the Co-operative society is not contrary to this Act and any rules
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(3A) The Commissioner may, if he is satisfied that an amendment
under this section was effected pursuant to a misrepresentation or
concealment of a material fact by the person applying for registration,
cancel the amendment.

(4) An amendment which changes the name of a co-operative society
shall not affect any right or obligation of that society or any of its
members, and any legal proceedings pending may be continued by or
against the society under its new name.

(5) When the Commissioner registers an amendment of the by-laws
of a co-operative society, he shall issue to the society a copy of the
amendment certified by him, which shall be conclusive evidence of the
fact that the amendment has been duly registered.

(6) In this section, “amendment” includes the making of a new by-
law and the variation or revocation of a by-law, but excludes the variation
of the registered address of a co-operative society where this forms a part
of the by-laws of such a society.

Section 9 of No. 12 1997 that the Bill proposes to amend —
9. Appeal against refusal to register

(1) A co-operative society may appeal to the Minister against the
Commissioner’s refusal to register the society and its by-laws or any
amendments of it’s by-laws under section 8 within thirty days of being
notified of the refusal. (2) Any party aggrieved by the decision of the
Minister under subsection (1) may appeal against the decision to the High
Court within thirty days.

Section 10 of No. 12 1997 that the Bill proposes to amend —
10. Protection of the name ‘“‘Co-operative”

(1) No society shall be registered under a name identical with that
under which any other existing society is registered, or under any name
likely, in the opinion of the Commissioner, to mislead the members of the
public as to its identity.

(2) The word “Co-operative” shall form part of the name of every co-
operative society, and the word “Limited” shall be the last word in the
name of every co-operative society having limited liability.

Section 11 of No. 12 1997 that the Bill proposes to amend —
11. Evidence of registration

(1) A certificate of registration or of a provisional registration signed
by the Commissioner shall be conclusive evidence that the society therein

-

b
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entioned is duly registered or provisionally registered, unless it is proved
‘ 1tl+such registration of the society has been canceled or has been
inated.

(2) The certificate of registration bearing the number and date of
istration shall be displayed at the head office of every co-operative

ciety.
(3) Deleted by Act No. 2 of 2004, s. 8.

. | (4 A copy of the by-laws of a co-operative society or of an
#m ndment of such by-laws certified by the Commissioner shall be prima
acie evidence for all purposes of the registration of such by-laws or such

amendment.

‘ (5) A document purporting to be signed by the Commissioner shall
be presumed to have been signed by him until the contrary is proved.
Section 14 of No. 12 1997 that the Bill proposes to amend —

14 Qualification for membership

| A person other than a co-operative society shall not be qualified for
'membership of a co-operative society unless —

(a) he has attained the age of eighteen years;

(b) his employment, occupation or profession falls within the
category or description of those for which the co-operative

society is formed; and
(c) he is resident within, or occupies land within, the society’s area of
operation as described in the relevant by-law.

| Settion 25 of No. 12 1997 that the Bill proposes to amend —

f 25. Account and audit

(1) Every co-operative society shall keep proper accounts which
shall —

‘i (a) be prepared in accordance with International Accounting
Standards;

| (b) reflect the true and fair state of the co-operative society’s affairs;
‘ and

| (c) explain the co-operative society’s transactions including —

(i) all sums of money received and paid by the co-operative
society and the reasons thereto;
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(ii) all sales and purchases of goods and services by the co-
operative society; and

(iii) all assets and liabilities of the co-operative society.

(2) The books of accounts shall be kept at the registered office of the
cooperative society or at such other place as may be determined by the co-
operative society and shall at all times be available for inspection by
members of its supervisory committee and the auditor.

(3) It shall be the duty of every co-operative society to cause its
accounts to be audited at least once in every financial year by an auditor
appointed under subsection (4).

(4) The auditor shall be appointed at the annual general meeting from
a list of auditors approved by the Commissioner, in consultation with the
Institute of Certified Public Accountants of Kenya.

(5) Where at an annual general meeting no auditor is appointed, the
Commissioner may appoint a person to fill the vacancy and the
remuneration of the person so appointed shall be borne by the co-operative
society.

(6) The accounts referred to in subsection (3) shall —
(a) conform with International Financial Reporting Standards;
(b) include the following records—
(1) a balance sheet;
(ii) an income and expenditure account; and
(iii) a cash flow statement;
(c) be approved by the Committee; and

(d) be authenticated by at least three Committee members including
the chairman of the co-operative society.

(7) No auditor shall present the audited accounts of a co-operative
society to the members at a general meeting unless the accounts have
previously been submitted to the Commissioner in such form as may be
prescribed.

(8) The auditor shall submit the audited accounts to a general meeting
within four months after the end of the accounting period and shall include
his opinion as to whether or not the co-operative society’s business has
been conducted —

(a) in accordance with the provisions of this Act and, whether the
books of accounts kept by the co-operative society are in
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I agreement therewith and give a true and fair view of the state of
‘ the affairs of the society; and

(b) in accordance with the co-operative society’s objectives, by-laws

i and any other resolutions made by the society at a general
meeting.

(9) The auditor shall have the right to—

(a) attend any general meeting of the co-operative society and be
heard on any matter which concerns him as an auditor;

(b) receive all notices and other communications relating to any

general meeting which a member of the co-operative society is
entitled to receive;

| (c) access, at all times, any accounting records, books or documents
| of the co-operative society as may be necessary for the purpose of

carrying out his duties as an auditor and may at the time of his
audit—

(i) summon any officer, agent or member of the co-operative
| society for the purpose of obtaining information on the

transactions of the co-operative society or management of its
affairs;

i (ii) require the production of any book, document, cash or
securities relating or belonging to the co-operative society by
any officer, agent, trustee or member having custody of such
book, document, cash or securities;

| (iii) demand such other information or explanation from any
officer of the co-operative society as may be necessary for the
performance of his duties as an auditor.

\ (10) Every co-operative society shall, at such time and in such form
ag may be prescribed, file with the Commissioner an annual return
| together with a certified true copy of the audited accounts and balance
- sheet of the society for each period of twelve months.

[~

(11) Where a co-operative society fails to cause its accounts to be
- audited within the prescribed period in respect of its business for the
previous financial year, members of the Committee shall automatically
loge their positions at the next general meeting and shall not be eligible for
' redelection for three years unless the Commissioner is satisfied that the
‘failure was due to circumstances beyond their control.

‘ (12) For the purposes of this section, “International Accounting
'Standards” and “International Financial Reporting Standards™” means the
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standards established by the Institute of Certified Public Accountants of
Kenya.

Section 26 of No. 12 1997 that the Bill proposes to amend —
26. Production of books and other documents

Any officer, agent, servant or member of a co-operative society who
is required by the Commissioner, or by a person authorized in writing by
him to do so shall, at such place and time as the Commissioner may direct,
produce all moneys, securities, books, accounts and documents belonging
to or relating to the affairs of such society which are in the custody of such
officer, agent, servant or member.

Section 27 of No. 12 1997 that the Bill proposes to amend —
27. General meetings

(1) The supreme authority of a co-operative society shall be vested in
the general meeting at which members shall have the right to attend,
participate and vote on all matters.

(2) Subject to subsection (3) a co-operative society shall hold an
annual general meeting within four months after the end of each financial
year.

(3) In the first year after registration of a co-operative society, the
general meeting shall be held not later than one month after receipt of the
certificate of registration of the co-operative society and during such
meeting, the members shall —

(a) elect the co-operative society’s office bearers for the ensuing year;

(b) determine the maximum borrowing powers of the co-operative
society;

(c) consider and approve estimates of income and expenditure for the
ensuing financial year or part thereof;

(d) appoint the co-operative society’s bankers and auditors; and

(e) receive reports and decide upon such other matters as may be
necessary for the conduct of the co-operative society’s business.

(4) A general meeting of a co-operative society shall be convened by
giving at least fifteen days written notice to the members.

(5) At the annual general meeting of a co-operative society, the
members shall— (a) consider and confirm the minutes of the last general
meeting;

(b) consider any reports of the Committee or the Commissioner;
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(c) consider and adopt audited accounts;

| (d) determine the manner in which any available surplus is to be
‘ distributed or invested;

(e) elect the co-operative society’s office bearers for the ensuing year;

(f) determine, where necessary, the maximum borrowing power of
the society;

(g) appoint an auditor for the ensuing year; and

(h) transact any other general business of the co-operative society of
which notice has been given to members in the manner prescribed
in the by-laws of the co-operative society.

(6) A special general meeting of a co-operative society may be
convened— (a) by the Committee for the purpose of approving annual
‘estimates or discussing any urgent matter which in the Committee’s
‘opinion is in the interest of the co-operative society; or (b) on receipt of a
| written notice for such meeting signed by such number of the members of
Ith co-operative society as may be prescribed in the rules and stating the
' objects and reasons for calling the meeting.

(7) If the Committee fails to convene a meeting within fifteen days of
receiving the notice under subsection (6)(b), the members demanding the
- meeting may themselves convene the meeting by giving notice to the other
- members of the cooperative society, stating the objects and reasons for the
| meeting and the fact that the Committee has failed to convene the meeting.

(8) The Commissioner may convene a special general meeting of a
iety at which he may direct the matters to be discussed at the meeting.

(9) The chairman or in his absence the vice-chairman or such other
rson as may be prescribed in the by-laws of the co-operative society
| shall preside at a general meeting of a co-operative society.

‘ (10) The Commissioners may preside at any meeting convened under
subsection (8).

~ Section 28 of No. 12 1997 that the Bill proposes to amend —
. Membership and powers of the Committee

(1) Every co-operative society shall have a Committee consisting of
not less than five and not more than nine members.

(2) The members of the Committee shall elect a chairman and a vice-
chairman from among their number.
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(3) The Committee shall be the governing body of the society and
shall, subject to any direction from a general meeting or the by-laws of the
co-operative society, direct the affairs of the co-operative society with
powers to—

(a) enter into contracts;

(b) institute and defend suits and other legal proceedings brought in
the name of or against the co-operative society; and

(c) do all other things necessary to achieve the objects of the co-
operative society in accordance with its by-laws.

(4) No person shall be a member of a Committee if he—
(a) is not a member of the co-operative society;

(b) is under eighteen years of age;

(c) is unable to read and write;

(d) receives any remuneration, salary or other payment from the co-
operative society save in accordance with this Act;

(e) is a committee member in two other co-operative societies;

(f) being a member of a co-operative society that lends money to its
members, lends money on his own account;

(g) being a member of a co-operative society which trades in goods
or produce, trades either on his own account or some other
person’s account in the same type of goods or produce;

(h) has not, within thirty days of being appointed, declared his wealth
to the Commissioner in the prescribed manner;

(i) is an undischarged bankrupt;
(j) is of unsound mind;

(k) has been adversely named by the Commissioner in an inquiry
report adopted by a general meeting for mismanagement or
corrupt practices while a member of the Committee;

(1) has been convicted of any offence involving dishonesty or is
sentenced to imprisonment for a term exceeding three months;

(m) has been convicted of any offence under this Act or rules made
thereunder;

(n) has any uncleared debt owing to a co-operative society at the end
of its financial year other than in respect of a loan under the
provision of any rules made under this Act;
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(o) is a person against whom any amount of money is due under a
decree, decision or order or is pending recovery under this Act.

(5) The Committee may delegate any of its duties under this Act to an
- officer or officers of the co-operative society but, nothing in this
| subsection shall absolve the Committee from its responsibility to run the
- affairs of the co-operative society in a proper and businesslike manner.

(6) In the conduct of the affairs of a co-operative society the
| Committee shall exercise the prudence and diligence of ordinary men of
business and the members shall be held, jointly and severally liable for
' any losses sustained through any of their acts which are contrary to the
| Act, rules, by-laws or the directions of any general meeting of the co-
operative society.

(7) The Commissioner may suspend from duty any Committee
member charged in a court of law with an offence involving fraud or
dishonesty pending the determination of the matter.

' Section 29 of No. 12 1997 that the Bill proposes to amend —
129, Amalgamation of co-operative societies

(1) Any two or more co-operative societies (hereinafter referred to as
‘amlalgamating societies) may, by special resolution (in this section referred
to as the preliminary resolution), resolve to amalgamate as a single society
(hereinafter referred to as the amalgamated society).

(2) A copy of the preliminary resolution shall be sent to all the
members and creditors of each of the amalgamating societies, and to all
‘other persons whose interests in any of the amalgamating societies will be
l\ affected by the amalgamation.

(3) Any member of any of the amalgamating societies may,
ithstanding any by-law to the contrary, by notice in writing given to
his sdcicty at least one month before the date specified as the date of
lgamation, intimate his intention not to become a member of the
lgamated society.

(4) Any creditor of any of the amalgamating societies may,
ithstanding any agreement to the contrary, by notice in writing given
o such society at least one month before the date specified as the date of
malgamation, intimate his intention to demand the payment of any
money due to him.

| (5) Any other person whose interest will be affected by the
malgamation may, by notice in writing given to the concerned
Em lgamating society, not less than one month before the date specified as
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the date of amalgamation, object to the amalgamation unless his claim is
satisfied.

(6) Not less than three months after the date of the meeting at which
the preliminary resolution is passed, a further special general meeting of
each of the amalgamating societies shall be held to consider the
preliminary resolution and any notices received under this section.

(7) At the special general meeting held under subsection (6) provision
shall be made by a further resolution of the society (in this section referred
to as the secondary resolution) for—

(a) the repayment of the share capital of any member who has given
notice under subsection (3);

(b) the satisfaction of any claims by creditors who have given notice
under subsection (4); and

(c) the satisfaction of the claims of such other persons who have
given notice under subsection (5) securing of their claims in such
manner as determined or directed by the Commissioner.

Provided that no member or creditor or other person shall be entitled
to such repayment or satisfaction until the preliminary resolution is
confirmed as provided in subsection (8).

(8) Each amalgamating society may, by further resolution passed by a
two-thirds majority of the members present and voting, confirm the
preliminary resolution.

(9) If, within such time as the Commissioner considers reasonable,
the Commissioner is satisfied that the secondary resolutions of each of the
societies amalgamating comply with the provision of this section, he may
register the amalgamated society and its by-laws and thereupon—

(a) each of the amalgamating societies shall stand dissolved and its
registration cancelled;

(b) the registration of the amalgamated society shall be a sufficient
conveyance to vest the assets and liabilities of the amalgamating
societies in the amalgamated society;

(c) the remaining members of the amalgamating societies shall
become members of the amalgamated society and will be
subjected to its bylaws;

(d) any shareholders of the amalgamating societies or any other
persons who have claims against the amalgamating societies and
whose claims were not satisfied in accordance with the secondary
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| Settion 30 of No. 12 1997 that the Bill proposes to amend —
30. Division of co-operative societies

resolution, may pursue such claims against the amalgamated
society.

(10) Where the Commissioner refuses the amalgamation of the

1algamaﬁng societies under subsection (9) such societies may appeal

inst such refusal to the Minister.

(1) (a) A co-operative society (hereinafter referred to as the existing

society) may, by special resolution (in this section referred to as the
preliminary resolution), resolve to divide itself into two or more co-
' operative societies (hereinafter referred to as the new societies).

(b) The preliminary resolution shall contain proposals for the division
of assets and liabilities of the existing society among the new
societies in which it is proposed to be divided and may prescribe
the area of operation of, and specify the members who will
constitute, each of the new societies.

mbers and creditors of the existing society, and to all other persons
ose interests will be affected by the division of the existing society.

: n% (2) A copy of the preliminary resolution shall be sent to all the
W

(3) Any member of the existing society may, notwithstanding any by-

" law to the contrary, by notice in writing given to the society within two
months of the receipt of the copy of the preliminary resolution, intimate

s intention not to become a member of any of the new societies.

(4) Any creditor of the existing society may, notwithstanding any
preement to the contrary, by notice in writing given to the existing
pciety within two months after his receipt of the copy of the preliminary
>solution, intimate his intention to demand the payment of any money
e to him.

(5) Any other person whose interest will be affected by the division
ay, by notice in writing given to the existing society within two months
the receipt of the preliminary resolution, object to the division.

(6) After the expiry of three months after the date of the preliminary
solution, a further special general meeting of the existing society shall be
eld to consider the preliminary resolution and any notices received under
is section.

(7) At the special general meeting held under subsection (6),
rovision shall be made by a further resolution of the society for—
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(a) the repayment of the share capital of any member who has given
notice under subsection (3);

(b) the satisfaction of any claims by creditors who have given notice
under subsection (4);

(c) the satisfaction of the claims of such other persons who have
given notice under subsection (5) or the securing of their claims
as the Commissioner may determine, or direct:

Provided that no member or creditor or other person shall be entitled
to such repayment or satisfaction until the preliminary resolution is
confirmed as provided in subsection (8).

(8) The society may, by further resolution passed by a two-thirds
majority of the members present and voting, confirm the preliminary
resolution, with or without changes as in the opinion of the Commissioner
are not substantial, and the decision of the Commissioner as to whether
any changes are or are not substantial shall be final.

(9) If, the Commissioner is satisfied within such time as he considers
reasonable that the provisions of the secondary resolution and the
provisions of this section have been complied with, he may, register the
societies into which the existing society has been divided and the by-laws
of such societies and thereupon—

(a) the registration of the existing society shall stand dissolved;

(b) the registration of the new societies shall be sufficient to vest the
assets and liabilities of the existing society in the new societies in
the manner specified in the preliminary resolution, as confirmed;

(c) the remaining members of the existing society shall become
members of one or other of the new societies, as is provided by
the preliminary resolution, as confirmed; and

(d) any share holders or creditors of the existing society and any other
persons who have claims against the existing society and whose
claims were not satisfied in accordance with the secondary
resolution, may pursue such claims against one or other of the
new societies, as is provided by the preliminary resolution, as
confirmed.

(10) Where the Commissioner refuses to approve the division of an
existing society under subsection (9), the society may appeal to the
Minister within thirty days of the communication to it of the refusal.
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Section 32 of No. 12 1997 that the Bill proposes to amend —
- 32. Fines for violation of by-laws

(1) The by-laws of a co-operative society may, subject to this Act and
les made thereunder, provide for the imposition of fines, not exceeding
enty thousand shillings, on its members for any infringement of its by-
s, but no such fine shall be imposed upon any member until written

notice of intention to impose the fine and the reason therefore has been
- served on him and he has had an opportunity of showing cause why the

fine should not be imposed and, if he so desires, of being heard with or
thout witnesses.

=

(2) Any such fine shall be a civil debt due to the co-operative society,
and shall, without prejudice to any other means of recovery, be
- recoverable summarily.

(3) The whole or any part of such fine may be set off against any
oneys due to such member in respect of produce delivered by him to the
-operative society.

(4) A member shall not be taken to have infringed the by-laws of a
-operative society by reason of his having failed to deliver produce to
such society, if the failure was due to the fact that, before becoming a
ember of the society, he had contracted to deliver such produce to some
other person, and the contract had been disclosed in accordance with
subsection (5).

(5) It shall be the duty of every person applying for membership of a
| registered society to disclose to the society particulars of all such contracts
as are mentioned in subsection (4).

' Section 35 of No. 12 1997 that the Bill proposes to amend —
35. Failure to remit the sum deducted

(1) Where an employer of a person who is a member of a co-
rative society has, under the instructions of the employee, made a

rative society concerned but fails to remit the deductions within seven
| days| after the date upon which the deduction was made, the employer

shall be liable to pay the sum deducted together with compound interest
ereon at a rate of not less than five per cent per month.

‘ (2) The Commissioner may, on behalf of the society, institute legal
| proceedings in court for recovery of the sum owing under subsection (1)
- without prejudice to any other mode of recovery and such sum shall be a
. civil debt recoverable summarily.
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(3) The Commissioner may, by written notice, appoint any person,
bank or institution to be an agent of the society for the purposes of
collection and recovery of a debt owed to the society.

(4) The agent shall pay the amount specified in the notice issued
under subsection (3) out of any moneys which may, at any time during the
twelve months following the date of the notice, be held by him for the
employer or are due from him to the employer.

(5) Where an agent claims to be or to have become unable to comply
with subsection (3) by reason of lack of moneys held by or due from him,
he shall give a written notification to the Commissioner stating the reasons
for his inability and the Commissioner may —

(a) accept the notification and cancel or amend the notice
accordingly; or

(b) if he is not satisfied with the reasons, reject the notification in
writing.

(6) Where an agent fails to notify the Commissioner or the
notification is rejected, it shall be presumed that the agent has sufficient
moneys for the payment of the amount specified in the notice.

(7) Where an agent fails to pay the amount specified in the notice
within thirty days from the date of service or the date on which any
moneys come into his hands for or become due to him from the employer,
the agent shall be liable for the amount specified in the notification as if he
were the employer.

(8) In any proceedings for the collection or recovery of the amount
specified in the notice, it shall not be a defence for the agent to claim lack
of the moneys.

(9) This section shall apply notwithstanding that the failure under
subsection (1), to remit the sum deducted may constitute an offence under
some other law for which the employer has been prosecuted, or is being,
or is likely to be prosecuted.

(10) In this section “employer” includes any person, firm or
organization holding remuneration or payment for produce of a member of
a co-operative society and the term “employee” includes any person who
receives remuneration or payment for produce from such persons or firm
or organization.
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Section 51 of No. 12 1997 that the Bill proposes to amend —
51. Charges to be registered with the Commissioner

| (1) It shall be the duty of every co-operative society to register with
| the Commissioner, every charge created by it and the particulars thereof:

Provided that registration of a charge may be effected on the
. application of any person interested therein:

Provided further that where registration is effected on the application
of| a person other than the co-operative society, such person shall be
' entitled to recover from the co-operative society the amount of any fees
- properly paid by him to the Commissioner for such registration.

! (2) If any co-operative society fails to send to the Commissioner for
registration the particulars of any charge created by it within a period of
| thirty days, then unless the registration has been effected by some other
' person within that period, every officer of the society shall be guilty of an
offence and shall be liable to a fine not exceeding two thousand shillings
| for every day during which the default continues.

Séction 52 of No. 12 1997 that the Bill proposes to amend —

' 52. Register of charges

| (1) The Commissioner shall, with respect to each co-operative

saciety, register in such form as may be prescribed by or under this Act,
- all charges requiring registration and shall enter in the register, with
respect to every charge, the following particulars—

(a) if the charge is a charge created by the society, the date of its

creation, and if the charge was a charge existing on property
acquired by the society, the date of the acquisition of the

! property;

(b) the amount secured by the charge;

(c) short particulars of the property charged; and
(d) the persons entitled to the charge.

(2) The Commissioner shall issue a certificate under his hand of the
' registration of any charge registered under this Act stating the amount
' sécured and the certificates shall be conclusive evidence that the
requirements of this Act as to registration of charges have been complied
with.

(3) The register kept in pursuance of this section shall be open for
inspection by any interested person on payment of the prescribed fee.
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(4) The Commissioner shall keep a chronological index in the
prescribed form and containing the prescribed particulars, of the charges
entered in the register.

Section 53 of No. 12 1997 that the Bill proposes to amend —
53. Certificate of satisfaction of charges

The Commissioner may, on evidence being given to his satisfaction
that the debt for which any registered charge was given has been paid or
satisfied, order that a memorandum of satisfaction be entered on the
register, and shall if required, furnish the co-operative society concerned
with a copy thereof.

Section 54 of No. 12 1997 that the Bill proposes to amend —
54. Receiver to give notice of his appointment

(1) If any person obtains an order for the appointment of receiver or
manager of the property of a co-operative society, or if the Commissioner
appoints such a receiver or manager under any powers contained in any
instruments, he shall, within seven days from the date of the order of the
appointment under the said powers, give written notice of the fact to the
Commissioner and the Commissioner shall enter the notice in the register
of charges.

(2) Where any person appointed receiver or manager of the property
of a cooperative society under the powers contained in any instrument
ceases to act as such receiver or manager, he shall, on so ceasing, give
written notice of the fact to the Commissioner and the Commissioner shall
enter the notice in the register of charges.

(3) If any person makes default in complying with the requirements
of this section, he shall be guilty of an offence and shall be liable to a fine
not exceeding two thousand shillings for every day during which the
default continues.

Section 56 of No. 12 1997 that the Bill proposes to amend —
56. Society to keep register of particulars of charges

(1) Every co-operative society shall keep, at the registered address of
the society, a register of charges in which shall be entered all charges
specifically affecting the property of the society and all floating charges
on the property or assets of the society, giving in each case a short
description of the property charged, the amount of the charge, and the
name of the person entitled thereto.

(2) If any officer of a co-operative society knowingly omits, or
permits the omission of, any entry required to be made in any register in
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suance of this section, he shall be guilty of an offence and shall be
le to a fine not exceeding ten thousand shillings.

iety which has been duly advertised, hold an inquiry or direct any
rson authorized by him in writing to hold an inquiry, into the by-laws,
rking and financial conditions of any co-operative society.

(2) All officers and members of the co-operative society shall
. produce such cash, accounts, books, documents and securities of the
- society, and furnish such information in regard to the affairs of the society,
- a$ the person holding the inquiry may require.

: (3) The Commissioner shall report the findings of his inquiry at a
- general meeting of the society and shall give directions for the
' implementation of the recommendations of the inquiry report.

, (4) Where the Commissioner is satisfied, after due inquiry, that the
_' Committee of a co-operative society is not performing its duties properly,
hr, may —

(a) dissolve the Committee; and

(b) cause to be appointed an interim Committee consisting of not
more than five members from among the members of the society
for a period not exceeding ninety days.

(5) A person who contravenes subsection (2) shall be guilty of an
- affence and shall be liable to a fine not exceeding two thousand shillings
- for each day during which the offence continues.

iection 59 of No. 12 1997 that the Bill proposes to amend —
9. Inspection of books of indebted society

(1) The Commissioner may, if he thinks fit, on the application of a
“ %reditor of a co-operative society, inspect, or direct some persons

W Lo

uthorized by him in writing to inspect, the books of the society, if —

(a) the creditor satisfies the Commissioner that the debt is a sum then
due, and that he has demanded payment thereof and has not
received satisfaction within a reasonable time; and
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(b) the applicant deposits with the Commissioner such sum as
security for the expenses of the inspection as the Commissioner
may require.

(2) The Commissioner shall inform the creditor of the results of the
inspection.

Section 60 of No. 12 1997 that the Bill proposes to amend —
60. Expenses of inquiry

(1) Where an inquiry is held under section 58, or an inspection is
made under section 59 of this Act, the Commissioner may, by a certificate
under his hand, make an order apportioning the expenses, or such part of
the expenses as he considers proper, between the society, the members or
creditor demanding the inquiry or inspection, and the officers or former
officers of the society; and the decision of the Commissioner thereon shall
be final.

(2) Any sum awarded by way of expenses under subsection (1) shall
be a civil debt recoverable summarily on production of the certificate
referred to in that subsection.

Section 60A of No. 12 1997 that the Bill proposes to amend —
60A. Routine inspection

Notwithstanding the provisions of sections 58 and 59, the
Commissioner may from time to time carry out impromptu inspection into
the affairs of a co-operative society.

Section 61 of No. 12 1997 that the Bill proposes to amend —
61. Procedure for dissolution

(1) If the Commissioner, after holding an inquiry under section 58 or
making an inspection under section 59 of this Act, or receiving an
application made by at least three fourths of the members of a co-operative
society, is of the opinion that the society ought to be dissolved, he may, in
writing, order the dissolution of the society and subsequent cancellation of
registration.

(2) Any member of a co-operative society who feels aggrieved by an
order under subsection (1) may, within two months after the making of
such order, appeal against the order to the Minister with a final appeal to
the High Court.

(3) Where no appeal is filed within the prescribed time, the order
shall take effect on the expiry of that period, but where an appeal is filed
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in the prescribed time the order shall not take effect unless it is
rmed by the Minister or by the High Court, as the case may be.

(4) Where the Commissioner makes an order under subsection (1) he
make such further order as he thinks fit for the custody of the books

documents and the protection of the assets of the society.
‘ JI(S) No co-operative society shall be dissolved or wound up save by
n

der of the Commissioner.

ion 62 of No. 12 1997 that the Bill proposes to amend —
Cancellation of registration

(1) Where a co-operative society has—
(a) less than the prescribed number of members; or

(b) failed to file returns with the Commissioner for a period of three
years; or

(c) failed to achieve its objects, the Commissioner may, in writing,
order the cancellation of its registration and dissolution of the
society and the order shall take effect immediately.

(2) A person aggrieved by an order of the Commissioner under

t»;uiection (1) may appeal against such order to the Minister within thirty

of the order.

tion 63 of No. 12 1997 that the Bill proposes to amend —
Effects of cancellation

Where the registration of a co-operative society is cancelled, the

iety shall cease to exist as a corporate body from the date the order
takes effect.

tion 64 of No. 12 1997 that the Bill proposes to amend —

Application of Companies Act
(1) The sections of the Companies Act (Cap. 486) specified in Part |

of the Schedule to this Act, modified in accordance with Part Il of that

edule, shall apply mutatis mutandis in relation to the winding-up of a

operative society as they apply to that of a company registered under

Act.
(2) The Minister may, by order, amend the Schedule to this Act.
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Section 65 of No. 12 1997 that the Bill proposes to amend —
65. Appointment of liquidator

Where the registration of a co-operative society is cancelled under
section 61 or 62, the Commissioner may appoint one or more persons to
be liquidator or liquidators of that society (hereinafter referred to as the
liquidator) and all the property of such society shall vest in the liquidator
from the date upon which the order of cancellation takes effect.

Section 66 of No. 12 1997 that the Bill proposes to amend —
66. Powers of liquidator

(1) The liquidator shall, subject to this Act, have the following
powers—

(a) to appoint a day, in the prescribed manner, before which the
creditors whose claims are not already recorded in the books of
the cooperative society shall state their claims for admission, or
be excluded from any distribution made before they have proved
them;

(b) to institute and defend suits and other legal proceedings by, and
on behalf of, the society in his own name or office, and to appear
before the Tribunal as litigant in person on behalf of the society;

(c) to appoint an advocate to assist him in the performance of his
duties;

(d) to refer disputes to the Tribunal in the prescribed manner;

(e) to determine from time to time the contributions to be made by
the members and past members, and by the estates of deceased
members of the society, to the funds of the society;

(f) to investigate all claims against the society, and subject to this
Act, to decide questions of priority arising between claimants;

(g) to call such meeting of members and creditors as may be
necessary for the proper conduct of the liquidation;

(h) to sell the movable and immovable property and rights of action
of the society, by public auction or private contract with power to
transfer the whole thereof to any person or company or to transfer
the same in parcels;

(i) to carry on the business of the society as far as may be necessary
for the proper liquidation of the affairs of the society;
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(j) to determine, from time to time, by what persons and in what
proportion the expenses of the liquidation are to be borne;

(k) to take possession of the books, documents and assets of the
society;
(I) to arrange for the distribution of the assets of the society in a

convenient manner when a scheme of distribution has been
approved by the Commissioner;

(m)to give such directions in regard to the disposal of the books and
documents of the society as may appear to him to be necessary
for winding up the affairs of the society;

(n) to compromise, with the approval of the Commissioner, any
claim by, or against, the society;

(o) to apply to the Commissioner for his discharge from the duties of
liquidator after completion of the liquidation proceedings.

(2) The liquidator shall have power to summon and enforce the
endance of witnesses and to compel the production of documents by the
me means and so far as may be necessary, in the same manner as is
rovided in the case of a court under the Civil Procedure Act (Cap. 21), in
far as such powers are necessary for carrying out the purposes of this
ction.

ection 67 of No. 12 1997 that the Bill proposes to amend —

7. Liquidation account of societies

=

An account, to be called the Co-operative Societies Liquidation
ccount, shall be kept by the Commissioner with such bank as may be
rescribed and shall be administered in the prescribed manner.

ection 68 of No. 12 1997 that the Bill proposes to amend —
. Powers of Commissioner during liquidation

(1) The liquidator shall exercise his powers subject to the guidance
and control of the Commissioner and to any limitations imposed by the
Commissioner, and the Commissioner may —

(a) rescind or vary any order made by the liquidator and make any
new order he thinks proper;

(b) remove the liquidator from office and appoint a new liquidator in
his place;

(c) call for all books, documents and assets of the society;




1178 The Co-operative Societies (Amendment) Bill, 2023

(d) by order in writing, in any particular case, limit the powers of the
liquidator conferred by section 66;

(e) at his discretion, require accounts to be rendered to the
Commissioner by the liquidator;

(f) procure the auditing of the liquidator’s accounts and authorize the
distribution of the assets of the society;

(g) make an order for the remuneration of the liquidator;

(h) grant a discharge to the liquidator on application by him after
completion of the liquidation proceedings;

(i) require any member or past member of the society and any
trustee, banker, receiver, agent or officer of the society to pay,
deliver, convey, surrender or transfer forthwith, or within such
time as he shall direct, to the liquidator, any money, property,
books or papers in his hands to which the society appears to be
entitled;

(j) appoint a special manager for the management of the business of
the society and determine his remuneration and what, if any,
security he shall give for the proper performance of his duties;

(k) refer any dispute between a liquidator and any third party to the
Tribunal if that party consents in writing to be bound by the
decision of the Tribunal;

(1) require the indemnification of the liquidator.

(2) The decision of the Tribunal on any matter referred to it under
subsection (1)(k) shall be binding upon the parties and shall be exercisable
in the like manner as an order made by the Commissioner under
subsection (1)(a).

(3) Where any matter is referred to the Tribunal under subsection
(1)(k) the cost of the reference and award shall be in the discretion of the
Tribunal, who may direct to and by whom, and in what manner, those
costs or any part thereof shall be paid, and may tax or settle the amount of
costs to be so paid by any party thereof.

Section 69 of No. 12 1997 that the Bill proposes to amend —
69. Appeal against order of liquidator or Commissioner

(1) A person aggrieved by any order or decision of the Commissioner
or the liquidator under section 66 or section 68, as the case may be, may
appeal against the order or decision to the Tribunal within thirty days of
the order or decision.
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(2) A person aggrieved by a decision of the Tribunal under
bsection (1) may appeal to the High Court within thirty days of the
decision.

ction 71 of No. 12 1997 that the Bill proposes to amend —
71. Institution of winding up proceedings

‘ If the liquidator of a society whose registration has been cancelled
- alleges that any of the offences mentioned in sections 318, 319, 320, 321,
322 or 323 of the Companies Act (Cap. 486) have been committed, he
all report the facts to the Commissioner, who shall, if he thinks fit,
. institute such proceedings as may be necessary.

. Section 72 of No. 12 1997 that the Bill proposes to amend —
72. Power to restrain convicted persons from being officers of society

Any person who is convicted of an offence under sections of the
Companies Act (Cap. 486) specified in section 71 shall cease to be, or
remain, an officer of a co-operative society, and shall cease to be
concerned in or take part in, whether directly or indirectly, the
management of a co-operative society, for a period of five years from the
date of his conviction, and any person acting as, or purporting to be acting
as| such an officer, or being so concerned in, or taking part in the
management of a co-operative society during that period, shall be guilty of
an offence and shall be liable to imprisonment for a term not exceeding
years.

sent officer or member of the society —

(a) has misapplied or retained or become liable or accountable for
any money or property of the society; or

(b) has been guilty of misfeasance or breach of trust in relation to the
society, the Commissioner may, on his own accord or on the
application of the liquidator or of any creditor or member, inquire
into the conduct of such person.

(2) Upon inquiry under subsection (1), the Commissioner may, if he
contsiders it appropriate, make an order requiring the person to repay or
rrestore the money or property or any part thereof to the co-operative
sogiety together with interest at such rate as the Commissioner thinks just
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or to contribute such sum to the assets of the society by way of
compensation as the Commissioner deems just.

(3) This section shall apply notwithstanding that the act or default by
reason of which the order is made may constitute an offence under another
law for which the person has been prosecuted, or is being or is likely to be
prosecuted.

Section 74 of No. 12 1997 that the Bill proposes to amend —
74. Appeal against order

(1) Any person aggrieved by an order of the Commissioner under
section 73(1) may, within thirty days, appeal to the Tribunal.

(2) A party aggrieved by the decision of the Tribunal may within
thirty days appeal to the High Court on matters of law.

Section 75 of No. 12 1997 that the Bill proposes to amend —
75. Recovery of surcharge

(1) Subject to section 74, an order made pursuant to section 73 for
any moneys to be repaid or contributed to a co-operative society shall be
filed with the Tribunal and shall, without prejudice to any other mode of
recovery, be a civil debt recoverable summarily.

(2) Without prejudice to the powers by the Committee of a society to
take action for recovery of the sum surcharged under section 73, the
Commissioner may, on behalf of the society, institute such action.

Section 77 of No. 12 1997 that the Bill proposes to amend —
76. Disputes

(1) If any dispute concerning the business of a co-operative society
arises —

(a) among members, past members and persons claiming through
members, past members and deceased members; or

(b) between members, past members or deceased members, and the
society, its Committee or any officer of the society; or

(c) between the society and any other co-operative society, it shall be
referred to the Tribunal.

(2) A dispute for the purpose of this section shall include —

(a) a claim by a co-operative society for any debt or demand due to it
from a member or past member, or from the nominee or personal
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representative of a deceased member, whether such debt or
demand is admitted or not; or

(b) a claim by a member, past member or the nominee or personal
representative of a deceased member for any debt or demand due
from a co-operative society, whether such debt or demand is
admitted or not;

(c) a claim by a Sacco society against a refusal to grant or a
revocation of licence or any other due, from the Authority.

Section 2 of No. 12 1997 that the Bill proposes to amend —

Establishment of the Tribunal

(1) There is hereby established a tribunal to be known as the Co-
erative Tribunal which shall consist of the following members—

(a) a chairman and deputy chairman appointed by the Minister on the
nomination of the Judicial Service Commission;

(b) an advocate of the High Court of Kenya appointed by the Minister
on the nomination of the Law Society of Kenya;

(¢) a lawyer with experience in co-operative law appointed by the
Minister; and

(d) three persons with at least ten years experience in the field of
cooperative management and practice appointed by the Minister
in consultation with the apex society.

€

iss

(2) No person shall be qualified for appointment as chairman or
ty chairman of the Tribunal unless he holds, and has held for a total

d
ﬁ)er od of not less than five years, the qualifications specified in sections
2 and 13 of the Advocates Act (Cap. 16).

(3) All appointments to the Tribunal shall be by notice in the Gazerte
d by the Minister and shall be for a period of three years, provided

that no one shall serve for more than two consecutive terms.

(4) The office of a member of the Tribunal shall become vacant—

(a) if he accepts any office the holding of which, if he were not a
member of the Tribunal, would make him ineligible for the
appointment to office of a member of the Tribunal;

(b) if he is removed from membership of the Tribunal by the Minister
after due inquiry for failure to discharge the functions of his
office (whether arising from infirmity of body or mind or from
any other cause) or for misconduct; or if he fails to attend three
consecutive sittings of the Tribunal without reasonable cause.
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Section 78 of No. 12 1997 that the Bill proposes to amend —
78. Proceedings of Tribunal
(1) The Tribunal shall not be bound by the rules of evidence.

(2) The Tribunal shall, upon an application made to it in writing by
any party or a reference made to it by the Commissioner or any
Committee or officer of a cooperative society on any matter relating to this
Act, the rules made thereunder or the by-laws of the society, inquire into
the matter and make an award thereon, and every award made shall be
notified by the Tribunal to the parties concerned.

(3) The Tribunal shall sit at such times and in such places as it may
decide.

(4) The proceedings of the Tribunal shall be open to the public save
where the Tribunal, for good cause, otherwise directs.

(5) Except as expressly provided in this Act or any rules made
thereunder, the Tribunal shall regulate its own procedure.

Section 79 of No. 12 1997 that the Bill proposes to amend —
79. Award of Tribunal
(1) The Tribunal may —

(a) make such orders for the purposes of securing the attendance of
any person at any place, the discovery or production of any
document or the investigation of contravention of this Act as it
deems necessary or expedient;

(b) take evidence on oath and may for that purpose administer oaths;
or

(c) on its own motion summon and hear any person as a witness.
(2) Any person who—

(a) fails to attend to the Tribunal after having been required to do so
under subsection (1)(a);

(b) refuses to take oath before the Tribunal or to answer satisfactorily
to the best of his knowledge and belief any question lawfully put
to him in any proceedings before the Tribunal or to produce any
article or document when required to do so by the Tribunal;

(c) knowingly gives false evidence or information which he knows to
be misleading;

(d) at any sitting of the Tribunal —

—
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(i) wilfully insults any member or officer of the Tribunal; or

(ii) wilfully interrupts the proceedings or commits any contempt
of the Tribunal, shall be guilty of an offence under this Act.

(3) Where the Tribunal enters judgment in terms of the award
ether with costs, it shall issue a decree which shall be enforceable as a

concealment.

(5) The Tribunal shall have unlimited geographical and pecuniary
jurisdiction in matters of co-operative disputes.

Section 80 of No. 12 1997 that the Bill proposes to amend —
|80 Quorum for Tribunal

(1) For the purposes of hearing and determining any cause or matter
under this Act, the Chairman and two members of the Tribunal shall form
' a quorum:

Provided that where for any reason either or both of the members is
‘or|are not present for any part of the hearing, the jurisdiction of the
Tribunal may be exercised by the Chairman, sitting either with one such
“member or alone as the case may be.

(2) A member of the Tribunal who has a direct interest in any matter
which is the subject of the proceedings before the Tribunal shall not take
| part in those proceedings.

(3) Any matter considered by the Tribunal shall be decided by the
vates of the majority of the members constituting the Tribunal and voting,
a$ the person presiding shall have a casting as well as a deliberative vote:

Provided that any point of law arising in any proceedings before the
' Tribunal shall be reserved to, and pronounced upon, by the person
presiding exclusively.

(4) Notwithstanding any other provision of this Act, the Chairman of
the Tribunal acting alone shall have jurisdiction to deal with temporary
| injunctions.
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(5) Any power conferred or duty imposed by or under this Act on the
Chairman may, unless a contrary intention appears, be exercised or
performed by the Deputy Chairman of the Tribunal if —

(a) the Chairman is unable to exercise or perform that power or duty
owing to illness or absence;

(b) the Chairman authorises the Deputy Chairman to exercise or
perform that power or duty.

Section 82 of No. 12 1997 that the Bill proposes to amend —
82. Power to appoint co-operative assessors

The Chairman of the Tribunal may appoint any person with special
skills or knowledge on co-operative issues which are the subject matter of
any proceedings or inquiry before the Tribunal to act as an assessor in an
advisory capacity, in any case where it appears to the Chairman that such
special skills or knowledge are required for proper determination of the
matter.

Section 84 of No. 12 1997 that the Bill proposes to amend —
84. Remuneration of members of Tribunal

There shall be paid to the Chairman and members of the Tribunal
such remuneration and allowances as the Minister shall, from time to time
determine.

Section 85 of No. 12 1997 that the Bill proposes to amend —
85. Appointment of secretary to Tribunal

(1) The Minister shall appoint a public officer to be the secretary to
the Tribunal who shall be paid such allowances as the Minister shall
determine.

(2) No person shall be appointed under subsection (1) unless he holds
the qualification specified under sections 12 and 13 of the Advocates Act
(Cap. 16).

Section 86 of No. 12 1997 that the Bill proposes to amend —
86. Powers to establish benches of Tribunal

The Minister may establish one or more benches of the Tribunal in
any part of Kenya as he deems appropriate and shall for that purpose
provide for the constitution and jurisdiction of such benches, in
consultation with the Chairman of the Tribunal.
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. Séction 88 of No. 12 1997 that the Bill proposes to amend —

. Immunity

(1) The Chairman or other members of the Tribunal shall not be
- liable to be sued in a civil court for an act done or omitted to be done or
ordered to be done by them in the discharge of their duty as members of
the Tribunal, whether or not within the limits of their jurisdiction:

Provided they, at the time, in good faith, believed themselves to have
jurisdiction to do or order the act complained of.

(2) No officer of the Tribunal or other person bound to execute the

| lawful warrants, orders or other processes of the Tribunal shall be liable to

be sued in any court for the execution of a warrant, order or process which

he| would have been bound to execute if within the jurisdiction of the
Tribunal issuing it.

Section 89 of No. 12 1997 that the Bill proposes to amend —
' 89, Remuneration to officers and members of society

(1) No officer or member of a co-operative society shall receive any
‘remuneration, salary, commission or any other payment from the society
for services rendered to the society unless the society has, by a resolution
passed at a general meeting, approved the payment of such remuneration,
'salary, commission or other payment.

(2) No officer or member of a co-operative society shall receive any
uneration, salary, commission or other payment from any person or
y or association other than the society in respect of any business or
saction entered into by the society:

Provided that in special circumstances the society may, by resolution
ed at a general meeting, authorize such remuneration, salary,
mission or other payment to be made.

(3) Any officer or member of a co-operative society who receives any
uneration, salary, commission or other payment in contravention of
section shall be guilty of an offence and liable to a fine not exceeding

hundred thousand shillings or to imprisonment for a term not
exceeding two years, or to both such fine and such imprisonment; and
hall, if the offence is the contravention of subsection (1) of this section,
e ordered to repay the amount of the remuneration, salary, commission or
other payment received from the society in addition to or in lieu of any
other punishment, and default in such payment shall be dealt with in the
same manner as default in paying a fine imposed by a court.
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Section 90A of No. 12 1997 that the Bill proposes to amend —
90A. Co-operative Development Fund

(1) The Minister may establish a fund to be known as the Co-
operative Development Fund (hereinafter referred to as “the Fund”).

(2) The object and purpose for which the Fund is established is the
promotion of education, training, research, consultancy and other related
activities in the co-operative sector in Kenya.

(3) The Fund shall consist of contributions by co-operative societies
and any other lawful source.

(4) The Fund shall vest in a Board of nine trustees, six of whom shall
be elected by the co-operative movement and three appointed by the
Minister.

(5) The Minister may, in consultation with the apex society, prescribe
the manner of formation and maintenance of the Fund.

Section 91 of No. 12 1997 that the Bill proposes to amend —
91. Rules

(1) The Minister may in consultation with the apex society make
rules for the better carrying out of the provisions and purposes of this Act.

(2) In particular, and without prejudice to the generality of the
foregoing power, such rules may —

(a) prescribe the forms to be used and conditions to be complied with
in making application for the registration of a society and the
procedure to be followed;

(b) prescribe the matter in respect of which a co-operative society
may or shall make by-laws, and the procedure to be followed in
making, varying and revoking by-laws, and the conditions to be
satisfied before making, varying or revoking by-laws;

(c) prescribe the conditions to be complied with by persons applying
for admission or admitted as members, and the payments to be
made and the interest to be acquired before the exercise of the
right of membership;

(d) regulate the manner in which funds may be raised whether by
means of shares or debentures or otherwise;

(e) provide for general meetings of the members and for the
procedure at such meetings and the powers to be exercised by
such meetings;
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(f) provide for the appointment, suspension and removal of the
members of the Committee and other officers, and for the
procedure at meetings of the Committee, and for the powers to be
exercised and the duties to be performed by the Committee and
other officers;

(g) prescribe the accounts and books to be kept by a co-operative
society;

(h) provide for the form of the final accounts and the balance sheet to
be prepared annually and any other statements and schedules
relating thereto;

(i) provide for the resignation and expulsion of members and for the
payments, if any, to be made to members who resign or are
expelled, and for the liabilities of past members;

() provide for the persons by whom and the form in which copies of
entries in books of co-operative societies may be certified;

(k) provide for the inspection of documents and registers at the
Commissioner’s office and prescribe the fees to be paid thereof
and for the issue of copies of such documents or registers;

(1) provide for the formation and maintenance of a register for
members and, where the liability of members is limited by shares
or limited by guarantee, of the register of shares;

(m)provide for the order in which the value of a deceased member’s
interest shall be ascertained and subject to section 39 for the
nomination of a person to whom such interest may be paid or
transferred;

(n) provide for the mode in which the value of the interest of a
member who has become of unsound mind or incapable of
managing his affairs shall be ascertained and for the nomination
of any person to whom such interest may be paid or transferred;

(o) provide for the manner of formation and maintenance of reserve
funds and the objects to which such funds may be applied and for
the investments of any funds under the control of a co-operative
society;

(p) prescribe the procedure to be followed in appeals made to the
Minister under this Act;

(q) prescribe the returns to be submitted by a co-operative society to
the Commissioner and the person by whom and the form in which
such returns shall be submitted;
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(r) prescribe the fees to be paid on applications, registrations and
other acts done by the Commissioner under this Act;

(s) prescribe the procedures to be followed in the liquidation of
societies; and

(t) prescribe anything which under this Act may be prescribed.

(3) In any case where the Commissioner is satisfied that a substantial
number of members of any co-operative society are unacquainted with the
English language, he may cause any rules made under this section to be
translated into a language with which such members are acquainted, and to
be made known in a manner customary for the community to which such
members belong, provided that on any matter of interpretation the English
version of the rules shall prevail.

Section 92 of No. 12 1997 that the Bill proposes to amend —
92. Exemption

(1) Notwithstanding anything contained in this Act, the Minister may,
by notice in the Gazetre —

(a) exempt any co-operative society from any of the provisions of this
Act, subject to such conditions, exceptions or qualifications as he
may think fit to impose;

(b) apply to any co-operative society any of the provisions of this Act
subject to such modifications as he may think fit.

(2) The Minister shall cause to be published in the Gazerte thirty
days’ notice of the intention to grant an exemption under subsection (1).

(3) Any person with an objection regarding an intended exemption
under this section may make representations to the Minister within the
period of the notice.

(4) The Minister may upon considering representations and
objections made under this section, either—

(a) abstain from granting the intended exemption; or

(b) grant such exemption subject to such terms and conditions as he
may deem fit.

Section 93 of No. 12 1997 that the Bill proposes to amend —
93. Powers of the Minister

The Minister may at any time and on any matter direct the
Commissioner as to the exercise of his powers and duties under this Act.
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Section 93A of No. 12 1997 that the Bill proposes to amend —
- 93A. Other powers of the Commissioner

Without prejudice to any other powers under this Act the

Commissioner may —

(a) call for elections in any co-operative society;

(b) attend meetings of a co-operative society and require every
society to send to him at a proper time, notice and agenda of

every meeting and all minutes and communications in respect
thereof;

(c) require that societies update their by-laws; and

(d) exercise such other powers consistent with this Act as may be
prescribed.

ction 2 of No. 12 1997 that the Bill proposes to amend —
Offences

(1) It shall be an offence under this Act if —

(a) a co-operative society, or an officer or a member thereof, fails to
do or to cause to be done any act or thing which is required by or
under this Act or any rules made thereunder to be done; or

(b) a co-operative society, or an officer or a member thereof, does
anything which is prohibited by or under this Act or any rules
made thereunder; or

(c) a co-operative society, or an officer or a member thereof, wilfully

neglects or refuses to do any act or to furnish any information

. required for the purposes of this Act by the Commissioner or the

Registrar, or any person duly authorized in that behalf, by the
Commissioner or the Registrar; or

(d) a co-operative society or an officer or member thereof willfully
makes a false return or furnishes false information with respect to
any return or information in or which is required by or under this
Act or any rules made thereunder; or

(e) any person wilfully and without reasonable excuse disobeys any
summons, requirement or lawful order issued under this Act, or
fails to furnish any return or information lawfully required from
him by a person authorized to do so, or which he is required to
furnish, by or under this Act or any rules made thereunder; or
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(f) any person acts or purports to act as an officer of a co-operative
society when not entitled to do so.

(2) Every co-operative society, officer or member of a co-operative
society or other person who commits an offence under this section shall be
liable to a fine not exceeding fifty thousand shillings or to imprisonment
for a term not exceeding two years, or to both.

(3) The Attorney-General may, pursuant to the provisions of the
Criminal Procedure Code (Cap. 75), appoint public prosecutors for cases
arising under the provisions of this Act.
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fhe Schedule to No. 12 1997 that the Bill proposes to amend —
SCHEDULE
[Section 64.]
PART I - THE COMPANIES ACT (CAP. 486)
No.of section |Description of section

220 Definition of inability to pay debts.
223 Power to stay or restrain proceedings against company.
224 Avoidance of dispositions of property, etc, after
commencement of winding-up.
25| | Avoidance of attachments, etc.
228 Actions stayed on winding-up order.
229 Effect of winding-up order.
“5] Power to stay winding-up.
263 Power to summon persons suspected of having property]
of company, etc.
_)66 Power to arrest absconding promoters, officers and
|J contributors.
09 Debts of all descriptions may be proved.
310 Application of bankruptcy rules in winding-up of
insolvent companies.
|
311 Preferential payments (except subsection (6) thereof.)
12 Fraudulent preference.
313 Liabilities and rights of certain fraudulently preferred
persons.
314 Effects of floating charge.
315 Disclaimer of onerous property in case of company
wound up.
Ef;l6 Restriction of rights of creditor as to execution o

| attachment in case of company being wound-up.

(Except proviso (i) to subsection (1) thereof.)
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No. of section |Description of section

317 Duties of court as to goods taken in execution.

318 Offences by officers of companies in liquidation.

319 Penalty for falsification of books.

320 Fraud by officers of companies which have gone into
liquidation.

321 Officers of company failing to account for loss of part of]
company's property.

322 Liability where proper accounts not kept.

323 Responsibility for fraudulent trading of persons
concerned.

PART 11

For the purpose of this Act, the provisions of the Companies Act
mentioned in Part I of this Schedule shall have effect as if for reference to

” ‘" ” ““ k4l “

“company”, “court”, “commencement of the winding-up”, “winding-up
order”, “contributory” and “director, manager or other officer” there were

LRI Y LRI 1

substituted references to “society”, “Registrar”, “the date of dissolution”,

“order for the cancellation of the registration of a society”, “member of a
society” and “officer or manager of a society” respectively.
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shot in Eastleigh. I licensed four

songs from Decimal Records,

used in the movie at $4,000. The
film 1s currently doing festival
runs in Poland. The songs aren't
even that huge in the country
but because they fit in the movie
script they are good, he says.

Trained at School of Audio En
gineering (SAE) Institute in the
US, that's where Mr Musyoka fine-
tuned his craft with key high-
lights being when he interned at
the American rapper mogul Se-
an Combs alias Puff Daddy’s re-
cord label

* Our school had good connec
tion with New York labels, some
of my colleagues got placements
at Wyclef Jean, Jay Z, some went
to Sony Music, ! landed mine at
Diddy’s,” he says. Armed with all
the knowledge, expertln and
experience while in the US, Mr
Musyoka says he saw an \lnex
ploited opportunity in Kenya and
that's what informed his decision
to start a music label immediate-
Iy he jetted back.

P-Unit were the first artistes Mr
Musyoka signed at Decimal Re-
cords and that's when his name
started gaining traction despite
having been in the business for
10 years.

“The market was growing,. so-
cial media had just started, we
had proper PR (public relation)
and now there was a face to the
product, so I began to get noticed
with the masses.”

The model employed here was
Decimal to run as a label

When the label began in 2009,
Mr Musyoka says there was good
money.

“In terms of performanc
es P-Unmit were making up to
Sh500,000 per concert right now
1 see people going home with
Sh1.8 million and even more. Li-
censing wasn’t a big source of in
come for us but streaming sales
and performances and brand en
dorsements,”he says

Al thas point, a majority of Digi-
tal Service Providers (DSP) hadn't

movie called Bufis by an Italian,

Legendary Kenyan producer

Eric Musyoka, alias Musyox

during an interview at his stu-

dio along Kiambu Road, Nairobi

on Wednesday. WILFRED NYAN
JARESI NATION

opened up in the Kenyan market

“What we did was find distrib-
utors for our music worldwide
so people in diaspora had ac-
cess to P-Unit music. iTunes was
the biggest stop. Spotfy was also
there but not as huge. We would
make about §3,000 (8h300,000
at the then exchange rate) a
year from streamung,” he says.
When the group P-Unit of Fra-
sha, Gabu and Bon-eye fold-
ed in 2015, Mr Musyoka took
a break from label business
“For close to three years | didn’t
sign any artiste. During this pe-
riod, I became work for hire, pro-
ducing Sauti Sol, Octopizzo, June
Gachui, Elani, Gilad, Hart The
Band, Arrow bowy albums.”

Besides music placards fur-
nishing the Decimal Records
wall studios, several films plac-
ard add to the tally. Katikati, Na-
fasi, Country Queen, Supa Modo,
Nairobi Half Life, Veve, Twende
are but a few of Kenyan films pro-
ductions Mr Musyoka has writ-
ten sound tracks for.

“I also score for movies. This is
basically wnting music to a mo-
tion picture. You are paid a one

3

National News

r Musyoka has been fully immersed into music and sound production,

producer s big money in film

ames like Sauti Sol Mor‘gan Heritage, Nyashmskl Profesa Jay Mwana FA, Juham and others

of fee to write music for the pro-
Jject whether it flops or becomes
a box office. We still earn mon-
ey from movie royalties every
time 1ts screened from what
is called a cue sheet..” he says.

The model of making mon-
ey here is pretty much different
from music.

“In the film world, you charge
your labour cost, that's the
amount of time you will spend
writing music to the film. If its
an hour movie | know i will
need to compose 38 minutes
of music, then | give a quote. Af-
ter fimshing scoring you do a
cue sheet which you submit to
your publisher. That cue sheet
1s what collects your royalties
every ime the films is screened
from anywhere in the world”
“The beauty of films 1s that they
have good budgets, I mean you
could even make over $6 000
plus if you lock in a good deal
Another beauty of scoring for
film s that you don't have to wait
long enough to get paid, you are
paid up front.”Mr Musyoka says

tmatiko@ke nationmedia.com
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At the sitting of the Senate held on Thursday. 29™ February, 2024, the Bills listed at the second column below were
introduced in the Senate by way of First Reading and thereafter stood committed to the respect ive Standing Commit-

Pursuant to the provisions of Article 118 of the Constitution and standing order 145 (S) of the Senate Standing Orders,
the Committees now invite interested members of the public to submit any representations that they may have on
the Bills by way of written memoranda

The memoranda may be submitted to the Clerk of the Senate, P. 0. Box 41842-00100. Nairobi. hand-delivered to the
Office of the Clerk of the Senate, Main Parliament Buildings, Nairobi or emailed to

and copied to the email addresses of the respective Committee indicated at the fourth column beiow, to be received
on or before Friday, 15 March, 2024 at 5.00 p.m.

NDA

] [The Co-operative Societies IStanding Committee on
Amendment) Bill (Senate Bills [Trade, Industrialization
No. 53 of 2023) land Tourism
Ib) [The Early Childhood Education  [Standing Cs on |edi £0.K
Amendment) Bill [Senate Bills quclllon
INo. 54 of 2023)
k] [The Fire and Rescue Services  [Standing Committee  |senate.nsdfr@parliament.go.ke
[Professionals Bili (Senate Bills  jon National Security,
o. 55 of 2023) [Defense and Foreign
[Relations
id) [The Narcotic Drugs and g C isenate, nsdfr@parliament.go.ke
|Psychotropic Substances iNational Security,
Control) (Amendment) Bill {Defense and Foreign
Senate Bills No. 1 of 2024) IRefations

business/bills.

.M. NYEGENYE, CBS,
CLERK OF THE SENATE.

The Bills may be accessed on the Parliament website at httpi//www.parliament.go.ke/the-senate/house-
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is jmade to your letter referenced: SEN/DSEC/SCTIT/2024/152

April 2024 regarding the Cooperative Societies (Amendment) Bill

pporting the cooperative sector, particularly through the
of  the Cooperative Societies (Amendment) Bill 2023. This

ﬁpportunity to express my appreciation for the Senate's proactive

enjonstrates a commitment to driving necessary reforms within

bring to your attention that the Ministry has since developed
ratives Bill 2024. This Bill underwent extensive public
and received unanimous endorsement from stakeholders

April 2024.

16t February 2024, the Senate Standing Committee on Trade,
tion, and Tourism, along with the National Assembly Standing




memorandum on emerging areas on the Bill to the respective Committees
during deliberations on the Bill.

In addition to the above development, the Ministry wishes to submit the
following;:

1.

The Cooperative sector has undergone significant changes since the
last major amendment of the Cooperative Societies Act in 2004. These
changes, including the devolved system of governance, changes in
management, governance, and operations of cooperatives, as well as
advancements in technology, necessitate a comprehensive overhaul of
the Cooperative Societies Act rather than piecemeal amendments.
The proposed amendments in the Cooperative Societies (Amendment)
Bill 2023 are insufficient to address the challenges facing the
Cooperative sector. These challenges include weak governance
structures, limited access to affordable credit and markets, limited
participation in value addition, and underutilization of technology. The
Cooperatives Bill 2024 offers progressive interventions designed to
tackle these challenges effectively.

The Cooperative Societies (Amendment) Bill 2023 introduces the
County Executive Committee Member (CE‘C)‘ “alongside the
Commissioner for Co-operative Development in administering the Act.
However, CECs are politically appointed State Officers, whereas the
Act should be administered by Technical Officers in the Public Service.
The Sessional Paper No. 4 of 2020 on National Cooperative Policy
advocates for a complete overhaul of the Act.

The Cooperative Societies (Amendment) Bill 2023 proposes
substantial government control over cooperatives, contrary to
International Guidelines of the International Co-operative Alliance
(ICA) and ILO Recommendation 193. The Cooperatives Bill 2024
introduces a four-tier cooperative structure for self-regulation,
aligning with international standards.

Certain provisions of the Cooperative Societies (Amendment) Bill 2023
are inconsistent and contradictory with Sessional Paper. While
acknowledging the need for the devolved nature of cooperatives, the
Cooperative Societies (Amendment) Bill 2023 proposes 48 cooperative
registers (one in each county and one at the national level), without a
central one whereas the Sessional Paper advocates for a National
Cooperative Register to achieve standardization, as agreed upon by the
Ministry and the Council of Governors.



jor, while the Ministry appreciates the Senate's initiative in
the Cooperative Societies (Amendment) Bill 2023, it is our
idered view based on the observations outlined above, that the
Societies (Amendment) Bill 2023 be withdrawn to allow for the
n/and enactment of the Cooperatives Bill 2024.

re One: Summary of Observations of Proposed Amendments
| i . . .
tification for Withdrawal of the Co-operative Societies

ent) Bill 2023
e Two: A copy of the Cooperatives Bill 2024 as published by

ational Assembly.

|

ury, EGH
C ARY




FCT&use Sub Title Provisions in the Co- Cooperatives Bill 2024 Justification for
.‘ Operative Societies Withdrawal of
1 (Amendment) Bill Amendment Bill and
I? Consideration of
< Cooperatives Bill
L 2024
[ 2 Interpretation Provide for provisional The Cooperatives Bill does The Ministry ceased
, registration of cooperatives provide for provisional registering provisionally
| registration because the banks and
l other agents did not
; recognize such
] registration. The
" cooperative has since
J done away with
| ) provision registration
‘ 3 Guiding Principles Introduces a new section 2 The Cooperative Bill 2024 The ILO through ICA
(A) on cooperative guiding under clause 4 prescribe the prescribe that all
1 principles that include the guiding principles that cooperatives must
f five ICA cooperative include the seven adhere to all seven
principles and four others International Cooperative International
principles and National values Cooperative Principles.
and principles of governance
provided under article 10 of
[ the constitution
4 Functions of the National Introduces a new part 1 A The Cooperatives Bill 2024 | TheCooperatives Bill is
and County Governments | which provide for functions a which also i
_{ofthetwolevels of i T and considers inputs
— - government— administration o

government

I I . - s s -.EI R—
Paper No. 4 of 2020 on

Nationa i
nd emerging
areas have been agreed

Page 10f8




1 l \ upon by the Ministry , !

o ! . | COG and IGRTC

The amendment bill under ~"The Cooperatives Bill 2024 in | The Cooperative Bill |
‘ i clause 2 C provides among " clause g provide for the provide reforms in i
! | | the roles of the National | function of the commissioner | sector through “
| ; government to include | which include registration of introduction of self- ;
| \ | registration of the unions | cooperatives, maintenance of | regulation through four |
’ ', | and Apex | the national register and ' tier structure. This is |
! 1 ! | promotion of Apex and intended to improve ‘
| l | Federations. governance and l
L \ | \ The Bill under clause has efficiency in ‘l
[ | ' " introduced a new four tier ' management of
t ] \ ll cooperative structure s. The | cooperatives '
! 1 | tiers include primary, ' |
| l secondary ((union) , \ ‘
L | Federations and Apex - B
‘; 2D Functions of County Provides the respective I "The Cooperative Bill 2024 | Just like Cabinet g
w governments County Executive Committee | under clause 14 provide that Secretaries, CECM are |
‘ 1 members shall among others | County Director for policy makers and not \
| | formulate and implement | Cooperative to be responsible | implementers. l
[ l | strategies, promote, facility | for promoting the formation | The role of |
1 l and register primary | f cooperatives and day to day | administration of l
i i cooperative societies ‘ supervision of cooperatives in legislation at the. |
[ | | the county. Specifically the county as rightfully ‘
' ‘ | director shall implement provided by the |
. l \ | national and county policies Cooperative Bill should 1
]1 l | | and strategies and promote be bestowed to officers l
[ \ ‘ | registration of primary and appointed under
I - | secondary cooperatives. County Public Service ‘
| l
l .
|3A County Director of This clause provides for | The Cooperative Bill 2024 For the enforcement of
? Cooperatives designation of the County under clause 11 establishes the the administration of
, ‘ Director of Cooperatives by office of the County Director the Act, the Director |
l the respective CCM from for Cooperatives which shall should be competitively
| | amongst public officers in | be an office in the county recruited and deployed
l l \ the county l public service. The Director by the county public [
{ l | shall have necessary academic | service as provided by |
\ | qualifications, competence the Cooperatives Bill ’
i l | | and experience in cooperative | 2024 |
L o , ‘ ‘ ' management and practice. In ]

page 2 of 8



addition, the Director shall be
a member of a professional
body for cooperative
practitioners in good standing
/

Clause 13 further provide that
whenever a vacancy arises in
the position of the Director, it
shall be filled through a
competitive recruitment
process

| 6A Registration of a primary | This section provide how the | The Cooperatives Bill 2024 The amendment Bill
1 cooperative Director shall process under clause 29 stipulate contradicts itself by
‘ registration of primary procedure for registration providing the
} cooperatives. which are more elaborate but | registration of primary
1‘ The clause further provides similar to the proposed in the | cooperatives to CECM
j that the Director shall amendment Bill provided under clause 2D but the
5 submit the application for here. actual function being
: registration to the In addition to processing done by the Director
‘ Commissioner together with | registration documents for under clause 6A.
‘ a recommendation for primary cooperatives the Bill | This may cause conflicts
‘ registration or rejection. further bestows the Director
| with function of processing
‘ registration for secondary
3 (unions) cooperatives
| 7A Suspension or The Amendment Bill provide | The Cooperatives Bill 2024 This clause contradict
;' cancellation of for the Commissioner to dedicate a whole part, part 13 | itself by providing for
; registration suspend or cancel with procedure for the director to
{ registration of a cooperative. | dissolution. Under clause 106, | recommend for
It further provides that the the Commissioner , after cancellation and
Director may make a holding an inquiry or dissolution at the same
recommendation to the receiving an application made | time providing the
- -+ | Commissioner for the by at least three fourths of the | CECM with powers to
suspension or cancellation of | members of a cooperative or | cancel and dissolve.
i i ~recommendations form
= — — - = Fu use 7A (4) provide | County Director for
—_ — —— - o a 1ty
| CECM may make order for | may order the dissolutionofa | -

the cancellation of

0 _1cooperative society

cooperative
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9(2)

|

Appeal against refusalto | Clause 6A (4) of the

register a primary
cooperative Society

amendment Bill provides
that Director shall submit an
application under subsection |
(1) to the Commissioner
together with a
recommendation
registration or rejection of
application.

Further clause 9(2) provides
that a primary society may,
within thirty days from the
date of receipt of the decision
or a notice under section 6,
7A or 8, appeal to the
Tribunal against the decision |
of the director for refusing to
register the co-operative
society and its bylaws

| refusal to register

The two clauses
contradict each other by
6A(4) providing for
recommendation for
registration of primary
cooperatives by
Directors to
Commissioner and
Clause 9(2) asserting
that the Director can be
sued at the Tribunal for |

Clause 11 (1) provides that ;
certificate of registration or
provisional registration
signed by the Commissioner
or pre: registration signed by |
the director shall be
conclusive evidence that the
society is duly registered,
provisionally registered or
pre: registered.

The amendment Bill
does not clearly define
what is pre-registration
of cooperatives.

In addition, a
provisional registration
or pre-registration
cannot be the same as
registration

14

cooperative society

Clause 14(2) of amendment
Bill provide that a primary
society may become a
member of another

The Cooperatives Bill 2024
under clause 29 is very

- explicit on affiliations where

primary cooperatives can
affiliate to secondary (union)
and not vice versa.

| A primary Cooperative

This clause is not clear
what constitute being a
member of another
cooperative society.

cannot become a
member of another
primary cooperative
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25 Clause 25(7) of the The Cooperatives Bill 2024 The county government
amendment Bill provides under clause No. 14(2) (e) are involved in the
that he auditor shall, before | provides that counties shall actual auditing of
submitting the audited provide external auditing cooperative societies
accounts to the members at a | services to cooperatives in the | and hence counties
general meeting, submit the | county while clause 9(2) (j) cannot independently
audited accounts for provides that the National verify and register their

i comments — government will register own work. In addition,

5 (a) in the case of a audited financial statements the Commissioner is

1 cooperative union or apex of cooperatives expected to be

i society, to the Commissioner responsible for issuance

E or and enforcement of

i (b) in the case of a accounting standards in

primary society, to the liaison with ICPAK

E director.

29 In clause 29 and 30, the The Cooperatives Bill 2024 Since the director will
amendment Bill has under part VIII provide that recommend to the
proposed amendments to the Commissioner shall Commissioner for
provide for the role of the approve amalgamation and registration as provided
Director in amalgamation division of cooperatives in clause 6A (4) of the
and division of cooperatives amendment Bill, it

makes sense for the

b

commissioner to be also
be responsible for
dissolution,
amalgamation and
division. This more so
because the
amalgamating
cooperatives may be
domiciled in two or

mor 1 ]

again it is the
commissioner who will
certificateof |
registration to the

Page5o0f 8
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35 [ Failure to remit sum The amendment Bill provide | The Cooperatives Bill 2024 Some of the deafaulting
l | deducted for the Director to institute provides the Commissioner employers for a
' proceedings on non- | shall enforce remittances in cooperative society may
! remittances by employers or | all cooperatives be found in different
1 | marketing agents to ‘ counties. I addition
‘ cooperatives county government and
’ ‘ state corporations are
; some of the employers
‘ that default in
; remittances. On
' understanding of this
i | the Ministry and COG
' ‘ have agreed that the
l county to issue demand
l notices while the
national government to
I issue agency notice and
enforce it
51, 52,53 Charges registered with The Amendment Bill clause | The Cooperatives Bill 2024 Cooperatives borrow
the Commissioner 51(2) provides for part 11 provides for across the country and
registration of charges of registration of charges all sometimes offshore.
1 primary cooperatives by the | cooperatives by the Because of this, it is
j Director | Commissioner important that we have
g | one central register of
' charges instead of over
47 registries spread out
( i the country
; 54 Receiver to give notice of | The Clause provide for ' The Cooperatives in clause 95 | The amendment Bill
| ; his appointment Director to receive written provides for appointment of a | does provide details on
a notice for a person appointed | receiver by the Commissioner | who to appoint a
under any instrument as a and receiving written Notice receiver. In addition,
receiver of a primary for the appointment of the makes sense for the
cooperative receiver for the purpose of custodian of register of
entering the Notice in the charges to receive the
| register of charges written Notice
58 Inquiry by the The Amendment Bill clause | The Cooperatives Bill 2024 in | The inquiry should be
Commissioner 58 provides that the clause 99 provides for inquiry | undertaken by the
Commissioner or the of all cooperatives by the Commissioner since the

director may, on its own
motion, on request by

commissioner on his own
accord, request by the

Director is in charge of
the day to day
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members or where required | Director or the Authority or supervisions of the
by the Cabinet Secretary, on application of a liquidator | cooperatives in a
undertake an inquiry into the | or any creditor or not less county. This is for
b:laws, working or financial | than one third members uniformity and also
conditions of a cooperative voting a general meeting other cooperatives
society he or she has operate beyond one

! registered. county.

\ The Ministry and the
COG have agreed on
this proposal

61-71 Procedure for Dissolution | The Amendment Bill provide | The Cooperatives Bill 2024 The Commissioner

, for Director role in provide for dissolution under | being the custodian of

? dissolution of primary part 13 by the Commissioner. | the national cooperative

' cooperatives It furthers provide that the register and also being

Director may recommend for | the one that the
dissolution Director recommends
to register primary

] cooperatives should be
the one to dissolve.
This has been agreed
upon by the Ministry
and COG under
mediation of IGTRC

72 Powers to restrain The amendment bill quotes | The Cooperatives Bill adopts | There is a danger of
convicted persons from insolvency Act relevant provisions from quoting a provision of
being officers of society insolvency Act another Act since that

Act may be amended. |
N S N I E———————— — lhebestpractzce}sto
content s
Lo - — “Whoever undertakes
- | officers of cooperative ‘inquiry should also
B society powers to surcharge officers | surcharge all officers of surcharge
of cooperatives cooperatives i
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[ 76 | Disputes [ Introduces a new clause [ The Cooperatives Bill 2024 The amendment Act |
| bring on board the ? expand this through clause contradicts itself may ’
Commissioner and Director | 129 by bring onboard, asserting that the |
being sued for various claims } commissioner, Director and director can be sued for |
including refusal to grant employer failure to register while
| registration, cancelationor | the same Bill provides |
| suspension of registration ' that the Director shall
i recommend registration
of a cooperative to the
Commissioner. The Bill
also expunges a clause
dealing with SASRA
despite SASRA being a
National State
Corporations in charge
- of financial cooperatives |
77 Establishment of the The amendment Bill provide | The Cooperative Bill 2024 |
Tribunal that the members of the through clause 125 provides
Tribunal shall be appointed | that Judicial Service
by the Judiciary Service Commission shall appoint the
Commission, the Cabinet chair and deputy chair while
Secretary and others the remaining members shall
nominated by LSK be nominated by the Cabinet
' Secretary for appointment by ;
| JSC |
93 A Other power of the The amendment Bili clause | The Cooperatives Bill 2024 Limiting the power of |
| Commissioner limits the powers of | through clause retains the the Commissioner is
: Commissioner to Unions and | powers of the commissioner unnecessary
Apex and introduces asub | providing the Director with
clause (2) which provides similar powers on primary
| powers to the Director | and secondary cooperatives
' Schedule Insolvency Act 18 of 2025 | The amendment Bill replaces | On the other hand, The It is more prudent to
1 . the Companies Act Cap 486 Cooperatives Bill 2024 borrow and customize
1 i Schedule make references introduces new schedules from the legislations
{ Insolvent Act Schedule which have been borrowed rather than making
‘ from the Insolvency Act and references
customized them to fit
- | cooperatives
Page 8 of 8
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EQUES FO MEMORANDA ON THE CO-OPERATIVE SOCIETIES (AMENDMENT) BILL, 2023
l ENATE BILLS NO.53 OF 2023)
he aboJe subject matter refers. m{/ 01{,

I
eferen d i made to your letter Ref. SEN/DSEC/SCTIT/2024/152 dated 5 April 2024 invitin
the Counil of Governors to submit a written Memorandum on the Co-operatives Societi

(Amendment) Bill, 2023 (Senate Bills No.53 of 2023).

lhe Council of Governors appreciates that in realizing the objects of Devolut{oh,
rinciple:bo_ consultation and cooperation under Article 6(2) and Article 189 of the
Qonstitution are inevitable. Further, the Council takes note of the existence of two distinct l\D"H&U'N’(
looperative |Societies Bills currently under consideration, one tabled at the National

sembly, referenced as the "Cooperative Bill, 2024," as published in the Kenya Gazette
Jupplement No, 32 (National Assembly Bills No. 7), and the other tabled at the Senate,
il erenced as the "Cooperative Societies (Amendment) Bill, 2023 (Senate Bills No. 53/?}‘ M uwu
dors)? | & Wl

importance of effective consultation and collaboration between the National

bovernment and the County Governments in the execution of the Cooperatives F unction, W
il of Governors and the Ministry of Cooperatives and MSMEs, have engaged in IQJD‘;P‘ PA g
is¢ussions aimed at proposing amendments to the Bill currently tabled at the
mbly. A meeting between the Cabinet Secretary for Cooperatives and

r deliberation. This Bill is aligned to the constitution of Kenya, 2010 and respects
e functions of the two Ievels of government as enVisioned by the Fourth Schedule

! light of our collaborative efforts and mutual agreement on the proposed amendments,
he Council respectfully urges the Senate to deliberate on the Bill tabled at the National
' sembly along with the attached amendments, jointly proposed by the two levels of
' overnment. We believe that this approach will contribute to the enhancement of the
; ooperalﬁve Societies legislation™ in alignment with the interests and needs of all

»‘akeho

ers involved.
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Please be assured of our highest esteem and consideration.

Yours sincerely,
Mary Mwiti
Chief Executive Officer

Copy: Mr. Simon K. Chelugul, EGH
Cabinet Secretary
Ministry of Cooperatives and Micro, Small & Medium Enterprises (MSMEs)
Development
NAIROBI

Mr. Patrick Kilemi

Principal Secretary

State Department for Cooperatives
NAIROBI

Mr. David. K. Obonyo
Co-operative Commissioner

State Department of Cooperatives
NAIROBI
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COUNCIL OF GOVERNORS
GISLATIVE MEMORANDUM ON THE DRAFT COOPERATIVE BILL, 2023

TO

THE STATE DEPARTMENT FOR COOPERATIVES

FROM

THE COUNCIL OF GOVERNORS




Introduction

THE COUNCIL OF GOVERNORS,

In recognition of the fact that sovereign power of the state is exercised at two levels of
government, that is, the National Government and the County Governments, whose distinctness
is recognized by Article 6 (2);

In further recognition of the need to ensure that all legislation are cognizant of the fact that Trade
development and regulation, including—cooperatives societies is a fully devolved function under
section 7 of Part 2 of the Fourth Schedule to the Constitution;

Aware of the need for coordinated action and approach between the National and County

Governments in promoting the development of cooperatives in Kenya for the benefit of our
farmers.

Having reviewed the draft Cooperative BIll, 2023 in its entirety, the Council of Governors

recommends the following amendments for better implementation of the proposed Act by the
County Governments:

CLAUSE PROVISION OF THEBILL | PROPOSED AMENDMENT | JUSTIFICATION ¥~ i @ @
2. interpretation “County director  for | Amend the definition of the | To avoid ambiguity and provide
Cooperatives” means a|word “County Director for | for clarity as to the definition of
public officer appointed by a | Cooperatives” to read as | County Director

County Public Service Board | follows:

to be responsible for the

promotion, regulation, | “County Director” means the
supervision and | County Director for the time
development of | being responsible for
Cooperatives in a county; Cooperatives development in a
county;
“Secondary Cooperative” “Secondary Cooperative” means | To provide clarity on the
means a Cooperative a cooperative whose | definition of the term
whose membership is membership is two or more
restricted to primary primary cooperatives
Cooperatives;
9. Functions of the | 9.(1) The Commissioner shall | Amend clause 9(1), 9(2)(c) and | To align to the provisions of the
Commissioner. be responsible for the | (e)toread as follows: Fourth Schedule to the
growth, development and Constitution which has devolved
regulation of Cooperativesin | 9. (1) The Commissioner shall be | trade development and
Kenya responsible for provision of | regulation including

technical assistance to the | cooperatives societies to County
County Governments in the | Governments and capacity
growth and development of | building and provision of
cooperatives. technical assistance to the




implementation of an

(b) co-ordinate the
- intergovernmental

Despite the
lity of subsection (1),
mmissioner shall:

elations mechanism in
e Cooperatives sector;

egister all Cooperatives
n Kenya, and maintain a
ational register of all

(2) Despite the generality
of subsection (1), the
Commissioner may:

(a) recommend to the

Cabinet Secretary the

formulation of a
national policy
framework and
standards for the
development and
growth of cooperatives;
(b) ... Intergovernmental

relations if any, should
be strictly within the
confines of  policy
development and
capacity building;

(c) register  cooperative
federations and the
apex Cooperative in

Kenya, and

(d) maintain a national

counties as the functions of
National Government.

2. Replace the word “shall” with
the word “may”

The use of the word “shall”
makes it mandatory for the
commissioner to co-ordinate the
implementation of an
intergovernmental mechanisms.
This Is unconstitutional and
contravenes the fully devolved
functions requirement.

b). This section purports to force
a consensus on sharing of
functions between Counties and
National Government  yet
cooperatives are constitutionally
fully devolved functions.

***  The Functions of the

Commissioner should be limited
to the formulation of national
policy framework and standards
for development and growth of
cooperatives.

This has been unbundled
exhaustively during the
unbundling exercise.

d. Cooperatives being fully
devolved, registration thereoj
should be done at County leve

Cooperatives; by the respective County
Governments, who in turn,
submit the registration return:
to the commissioner. This wil.
also be a source of own source

(e) ¢onduct inquiries into (e) conduct Inquiries into | revenue for the countles.

the affairs of the affairs of

rooperatives in Cooperative federations

%ccordance with this Act; and____the  Apex

) {..; Cooperative =~ in
(g) {-.; accordance with this
' Act;

31

age




(h) develop and enforce (f) develop good
good governance, ethics governance and ethics
and integrity guidelines In cooperative | Delete the word “enforce”
in Cooperatives; federations and the | enforcing will amount t

apex cooperative in
accordance with this

Act;

meddling and overstepping.

12. Staff of the

12. The County Public

Amend clause 12 to read as

To provide for a consultative

office of the | Service Board shall appoint | follows: mechanism between the County
County Director | such number of technical Public Service Board and the
for Cooperatives | officers to the office of | 12. The County Public | County Executive Committee
County Director  for | Service Board shall in|Member in charge o
Cooperatives, as may be | consultation with the County | cooperatives in the
necessary for the | Executive Committee Member, | identification of the necessar
implementation of the | competitively recruit and | human resource for the office.
provisions of this Act. appoint such number of
technical officers to the office
of County Director for
Cooperatives, as may be
necessary for the
implementation of the
provisions of this Act.
14. Functions of | 14. (1) The County | Amend by deleting clauses 14(1) | To align to the provisions of
the County | Director for Cooperatives | and (2) and replace with the | Article 209(4) & (5) and Part 2
Director for [ shall be responsible for | following new clauses 14(1) and | sections 7 of the Fourth
Cooperatives promoting the formation of | (2)

Cooperatives and day-to-day
supervision of Cooperatives
in the county.

14(1) The County Director for
Cooperatives shall be

responsible for the growth,

Schedule to the Constitution,
which allows the county
governments to impose charges
for services as well as mandate
of trade development and

(2) Despite the generality of | development, regulation and | regulation includin,
subsection (1), the County | day-to-day  supervision of | cooperatives societies.
Director for Cooperatives | Cooperatives in the county.

shall—

(a) formulate and | (2) Despite the generality of

implement strategies, | subsection (1), _the County

guidelines, and measures in | Director for Cooperatives shall; -

cooperative matters in

accordance with thenational | (a)  recommend to  the

policy framework; County  Executive

(b)  carry out inspections Committee Member the

into the affairs of formulation of policies,

Cooperatives in the county; strategies  guidelines

(c)  supervise elections and  measures for

of Cooperatives within the growth, development,

county; and regulation in the

(d)  enforce good county;

governance in the
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[ management of

peratives in the county;
provide  external
services to

promote value
ition, joint venture and
ption of appropriate

an lyse, and disseminate
data on the activities of

perform such other

Lun fjons as may be
ecessary for the

ementation of this Act.

(b)

()

(d)

(e)

()

(8)

(h)

®

()




(k) promote value addition,

M establish and maintain a

(m) facilitate collaboration

(n)  collect, collate, analyze,

(o) develop strategies on

(r) perform such other

6lPage




thqr powers || of
e Commissio

158(1) Without prejudice

to lany other powers
under this Act the
Commissioner may—

(=) catfor elections in any
 Copperative;

®)

(c) | issue circulars and
guldelines for the

@

(e)

in

to an officer or any
rson.

Delete the entire section

The section allows the
Commissioner to over step the
mandate outlined in section g of
the Bill.

The Commissioner has no power
to delegate powers to any other
person




Conclusion

The centrality of devolution in the cooperatives sector Is something that cannot be wished away
in the process of developing a legal framework for promotion and supervision of cooperatives in
the country. It is therefore imperative that the Cooperative Bill is aligned to the provisions of the
Constitution. We therefore urge the State Department of Cooperatives to ensure that the
functions of Commissioner of Cooperatives Is only limited to provisions of technical assistance
and capacity buildings to the County Governments and development of standards for
cooperatives in Kenya. On the other hand, the County Governments role is to ensure
development and regulation of cooperatives in their respective jurisdictions as well as

registration of primary and secondary cooperatives as this is a function fully devolved under the
Fourth Schedule to the Constitution.

Further, centralizing regulatory functions of the cooperatives at the National Level through the
Bill undermines the objects and principles of devolution, particularly section 174 (f) which

stipulates that “to promote social and economic development and the provisions of proximate,
easily accessible services through Kenya”
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is given that Sen. Seki Lenku Ole Kanar, the Chairperson to ‘the Standing Com-
I'rade, Tourism and Industrialization intends to move the following amendments
perative Societies (Amendment) Bill, Senate Bills No. 53 of 2023, at the Com-
2C—

3
ause of 3 the Bill be amended in the proposed section 2A by inserting the
paragraphs immediately after paragraph (1) —

mber economic participation
ication, training and information

use 4 of the Bill be amended in the proposed section 2D by deleting paragraph

*cl#use 5 of the Bill be amended in the proposed Section 3A —
|

i) by

deleting paragraphs (a) and (b) in subsection 2 and substituting thereof with the
owing paragraphs—

(a) a director who shall be competitively recruited by the County Public Service
ard; and




(b) such other staff from within the County Public Service that shall be necessary
for the effective performance of the Office.

(i) by deleting subsection 3 and substituting thereof with the following new
subsection—

3) The County Public Service Board in recruiting a director under
subsection 2(a) shall ensure that such person has knowledge and experience in the
administration and management of cooperatives.

CLAUSE 11

THAT Clause 11 of the Bill be amended in the proposed section 7A by deleting the words
“county executive committee member” appearing immediately after the words “or the” in
paragraph 4 and substituting thereof with the word “director”.

CLAUSE 15
THAT Clause 15 of the Bill be amended in subsection 1 of the proposed section 7A by—

(1) deleting the word “pre-registration” appearing immediately after the words
“commissioner or” ;

(11) inserting the word “and” immediately after the words “duly registered”;
(111) deleting the comma appearing immediately after the words “duly registered”; and

(iv) deleting the words “or pre-registered” appearing immediately after the words “duly
registered”.

CLAUSE 21
THAT Clause 21 of the bill be amended by inserting the following new subsection
immediately after sub-section 10 —

“Provided that where an application under this section is in respect to societies
registered in different counties, the application shall be received and determined by the



x1)

comphissioné

CLAUSE 2

THAT Clause 24 be amended by—
|

a) Deleting paragraphs () and (b);

b) Deleting the word “or the director” appearing immediately after the words “the
commissioner” in section 5 under paragraph (c); and

0) Delo# ing Paragraph (d)

én. Lenku Ole Kanar Seki, MP,
Chairperson,

Standing Committee on Trade, Industrialization and Tourism.




