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Clerk of the National Assembly
Clerk's Chambers
National Assembly
Parliament Buildings
P O Box 41842,00100 cPO
NAIROB!

Dear Sir.

RE: ADDITIONAL INFORMATION

As directed by the Public lnvestment Committee (PlC) in a meeting held on 2nd Jcrly
2014, please find herein attached the following;

1 JKIA fire investigation repofi- annex 1

2. lntruder Detection System at JKIA - annex 2
3. Greenfield Terminal project report- annex 3
4. Proposed Airport Hotel, Expo cum Convention & Trade Centre at JKIA -

annex 4
5. Embakasr Fencing status report- annex 5

Kindly sign and stamp a copy of this letter to acknowledge the receipt of the
documents as stated above.

Yours faithfully,

LUCY MBUG
MANAGING DIRECTOR

Cc Kenya National Audit Office
Anniversary Towers,
P.O. Box 30084-0100
Loita St.
NAIROBI
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1.O BACKGROUND

This is a report on investigation into fire incident that occurred at JomoKenyatta International Airport on wednesd ay ThAugust 2013 at about o44ohours that was reported to the Kenya Airport police Unit control Room bythe Police Duty officer, Inspector christopher Mbogho of JKIA police stationwho had received information from the Immigration officers working atImmigration Arrival 2 that there was fumes of smoke emanating from theceiling of their work station within the Internationar arrivar Terminar buirding.Later on the smoke developed into visible fire. The Kenya Airport Authorityfire fighters responded promptly and were rater on joined by fire enginesfrom Nairobi county amongst them, Nairobi county fire depaftment, Nys,Kenya Pipeline' and Kenya Army. The fire huge and fierce which took the firefighters 6hrs to contained it. By that time it had gutted down the entire roofof the International Arrivals building that houses numerous businesspremises and government offices, destroying properties whose exact varue isyet to be determined by the various insurance companies and owners. Thecollateral damage extended to gate 9 up to 14 where most of erectricarappliances, ceirings, etevators, windows, doors, money dispensing machines(ATM)' office equipment, Forex Bureaus among other items were extensiverydamaged' The damage extended up to the airside and the parking zone as aresult of a blastthat shuttered the glass windows due to the pressure thathad built up along the walk ways linking immigration 1 & 2.The ceirings androoftops at the Immigration's Arrival 1 and 2 caved in due to intense heatand eventually collapsed.

The inferred blast was caused by convectionar current which rose above the
3



burning fire' carrying with it hot sparks, heating all the surroundings inwhich it passed through' The Aluminum met.r bars and ceiring materiats
caused the fire to spread due to conduction. The blast was Nor consistent
with that caused by an exptosive, exprosive device or ordinances.

2.O INVESTIGATION

2. 1 INVESTIGATION PROCESS

Following the fire outbrea( an Investigation Team was immediatery
constituted to investigate and establish the cause of fire. The teamencompassed officers from various government agencies and incorporated
foreign fire investigators from usA, canada and Britain.

2.2 INVESTIGATIONTEAM

The respective key members were from the foilowing entities:_

1. Directorate of Criminat Investigations

2. Kenya Airports police Unit

3. Anti_Terrorism police Unit

4. Bomb Disposal Unit

5. National Counter Terrorism Centre

6. National Intelligence Seryice

7. public Works _ Fire Investigation Section

B. Kenya power and Lighting Company

9. Government Chemist Analyst

10. USA Federal Bureau of Investigations
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11. Royar canadian Government Representative

72. British High commission Representative

2.3 THE SCOPE OF INVESTIGATIONS

The team' after initial anatysis, agreed to investigate the cause of fire in thefollowing perspective :

1. Terrorism act

2. Arson

3. Electric fault

2.4 EVIDENCECOLLECTION METHODS

Given the unique nature of the incident, the investigating team emproyedvaried methods of evidence coilection. This incruded:_

Interyiews

Statements recording

Collection of exhibits and samples

Photography

Video recordings

Analysis of Closed Circuit Television (CCTV)

Observation

Expert reports

3.O HTSTORY OF JOMO KENYATTA INTERNATIONAT AIRPORT
Jomo Kenyatta International Airport (JKIA) is an international airport tocated
in Embakasi' Nairobi county, and fifteen (15) kilometers southeast of Nairobi
Central Business District (CBD).

1.

2.

3.

4.

5.

6.

7.

8.
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It opened its doors on 9th March 1958 as Embakasi Airport and later
renamed Nairobi International Airport in tg64.

E:hri.g.p{.,at '.l&n.hp :D rtd, rr d hJrd h lhr il..

rn L972 more structures were built amongst them the International Arrivals
Terminal Building that caught fire on wednesday 7th August 2013 at about
0430 hours.
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The International Arrivals Terminal Building was officialry opened on 14th
March 1978 by the first President of the Repubric of Kenya, Jomo Kenyatta.
Later on the Nairobi International Airpoft was renamed to Jomo Kenyatta
International Airpoft on 22nd August 1g7g, in honor of the late first president
of the Republic of Kenya.

The airport has since improved seruice delivery to various clients and
currently facilitates a daily traffic flow of about sixteen thousand (16,000)
passengers' The airport offers seruices to over thity seven (37)
International and Domestic airlines besides handling over 300 million
kilograms of cargo per annum.
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In 1991, the Government of Kenya transferred ownership and management

of JKIA and other civilian airporb and airstrips within the country to Kenya

Airports Authority (KAA) through "The Kenya Airports Authority Act,.

The airport is currently undergoing major construction including Unit 4 and

on its completion will have the capacity to handle double the current
capacity.

Given the role that JKIA plays in the countryt economy, it is classified as a
VITAL INSTALIATION that MUsr be safeguarded at alt costs.

4.0 TNCIDENT DESCRIPTION

4.1 FIRE

Since its inception, the airpoft had not experienced anyseriousincident until
Wednesday the TthAugust 2013 at about 0430 hours when fire broke out at
theimmigration arrivals 1 and 2within International Arrivals Terminal

building. The fire gutted down most of the bullding and destroyed propefties

worth millions of shilling.

It was fortunate that no deaths or injuries were reported during the incldent.

Following the fire incident the airport was closed for about 24 hours.

GENERAT VIEW OF INTERNATIONAL ARRIVAL TERMINAL BURNING

8
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4.2 EMERGENCY RESPONSE

The fire engines from Nairobi County responded promptly to fight off the fire

after being informed by Kenya Police Seruice Nairobi Area Control Room who

had been informed by the Kenya Airports Police Unit. Fire engines from

Kenya Pipeline corporation, Kenya Army, Nairobi County Government,

National Youth Seruice, Group 4 Security Seruices and Kenya Airports

Authority teamed up to fight the fire that was eventually contained at about

1100 hours of the same day. The building however, continued smoldering

for another forlry eight (48) hours.

FIRE ENGINES FIGHTING FIRE

9
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5.0 INCIDENT ANATYSIS

5.1 THE FIREANALYSIS

The evidence collected from the witnesses and ccw footage supported thefact that smoke was first seen emanating from the ceiring roof ofImmigration Arriva I 2 at around 0430 hours and within minutes, the buildingburst into flames' Though smoke was emanating from the ceiling roof ofImmigration Arrivals 2, it did not prove that the roof was the origin of fire.
The witnesses' accounted that when they accessed the Kenya AirportsAuthority Information control Room/office; they experienced a sme, of"burnt rubber-like" scent but could not establish where it was coming from.

\\
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In the course of assessing and reassessing the scene, the investigationteam' in the company of David Kariuki Nguthi, Electrical Expert from public
works Department found and examined an Etectric Distribution Board (asub-distribution board connected to the main distribution board) that issandwiched between the Kenya Airports Authority server room and KenyaAirports Authority Information contror room/offi ce.

David' in his expertise, established that the referred electric distributionboard had electric cables that underwent oxidation and overheating asshown in the picture below.

SIrr'- .&r'*.
)'

?

He also found out that;

1.1.
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2.

1

3

The isolation switch in the electric distribution board had burnt out due
to intense heat making it difficurt to know the rating.

The main cable to the electric distribution board was burnt and broken.

The main isotation rated 160A at the main distribution board was
found to be .,off, position.

David explained that within the distribution board, there was an isoratorswitch which may have been corroded due to heating of the contacts(electric cables) thus creating more resistance and heat between thecontacts' The resultant heat was transferred to the insulating materiar thateventually got destroyed, exposing bare live conductors. The exposed livewires created contact with the earth cable line which in turn attempted toconduct power in the opposite direction but due to resistance, it heated upgraduaily and became hot, burning off the mechanicar cover. once the
mechanical cover got burnt, the conductors got into contact with the metallic
tray (a tray where the electric cables ran in) and the steel beams within theceiling roof of the affected building; The steer beams got energized and
became hot hence short-circuiting the conductors.

72
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According to David's electrical report, the conductors broke down due toinsulation faiture and metal degradation. The metar works eventuary
absorbed heat causing combustible material in contact to ignite. This process
resulted into a "flush-over" point occurring before total failure and then on-going arcing occurring, generating enough heat for ignition of cabreinsulation and ceiring that were crose to this erectricar arcing.

6.0 FTNDINGS

6.1 TERRORISM ACT

13
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The team conducted thorough interviews, analysis of recorded statements,
reviewing of ccw footage and physical assessment of the area to establish
whether there was any invotvement of acts of terror in the incident.

Mr' Eliud Langat (sP), Bomb expert confirmed in his report that there wereno explosives, exprosive devices and/or ordinances that ignited or
accelerated the fire.

Mr' simon Nandi sunguti, Government chemist Analyst,analyzed various
items and exhibits samples coltected from the scene and his report indicated
that there were no any traces of exprosive and foreign materiars.

Mr' Boniface N' Mwilu from National counter Terrorism centre ascertained in
his report that the incident had no tink to terrorism.

Robert Jeffer, an investigator from British High commission added that had
the fire been caused by an explosive device, most of the building parts and
accessories wourd have been BLowN ourwARDS. Contrary to this, parts of
the building,s ROOF CAVED INWARDS.

The team established that even though some of the witnesses, heard a mini_
explosion within the fire duration and area, the exptosion was NoT
CoNSISTENT with that caused by EXPLoSIVES, EXPLOSTE DEVICES and/or
ORDINANCES
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Though terror acts are not only limited to explosion and explosive devices,
after taking into account all the above facts, the team ruled that there was
No any involvement of TERRORISTS Acrs in the incident.

6.2 ACT OF ARSON

The witness testimony which included recorded statements and interviews
established that the smoke was first seen emanating from the ceiling roof
around the Area of Immigration Arrivals 2.

L5
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Sgt. Joseph Kolum, a Computer and Cellular Investigator with Anti-Terrorism
Police Unit reviewed the CCW footage with the team and established that
the smoke was captured emanating from some location near the
Immigration offices. The ccrv displayed how the intensity of smoke
increased gradually until it engulfed att areas that were captured within the
building.

senior sergeant (w)Bev csikos of Royal canadian Mounted police led the
Investigation Team to excavate debris on the floor area within the Kenya
Airpofts Authority Information Control Roomwhere the fire was suspected to
have originated. According to Senior Sergeant (w) Csikos the fire woutd
have created a depression on the floor if it could have started from there.
The team established that there was no depression on the floor.

EXCAVATION OF DEBRIS AT KAA INFORMATION CONTROL ROOM
FLOOR

16
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Robeft Martin, Fire Investigation Expert from United States of America, said
that most arson fires are always conveniently set on from the ground/floor
of buildings. He added that it would be very difficult for an arsonist to gain
access within the ceillng roof and set on fire in it without being noticed by
anyone or getting captured by the ccTV cameras.

The team analyzed all the above facts and based on the findings, witness,
testimonies, CCTV footage and expefts'assessments, the team concluded
that the fire was not set on from the floor. The above findings are
inconsistent with those of arson cases hence the team concurred that there
was no arson involvement in the fire incident.

6.3 ELECTRIC FAULT

17
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The International Arrivals buitding of JKIA had severat electrical apptiances
that have been used over the years without causing any major incident.
However, history cannot rule out any unfortunate occurrence in the future.

Among the items that were found in the building that were using electric
power included the following;

1. Air conditioners

2. Computer Seruers

3. computers

4. Electric kettle

5. Flight Information Disptay System (FIDS)

6. Lighting bulbs

7. Room heaters

8. Printers

9. Microwaves

Mr' David Kariuki Nguthi, Electrical Expert with public worksDepartment
informed the team that these appliances drew their power from a designated
central Electric Distribution Board.

18
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The Electric Distribution board had one visible Isolator Switch and it was

meant turn on/off the power to areas connected to it.

ELECTRIC DISTRIBUTION BOARD

The team analyzed interuiew results and statements recorded from

witnesses to establish whether any of the electrical appliances within the

building had malfunctioned prior to the fire incident. It was established that

there was no malfunctioning electrical applianceexcept the electric kettle

which was found to have been unserviceable for the preceding three (3)

months.

The team analyzed the performance of the Kenya Airports Authority seruer

equipment room within the building to find out whether it overheated and
19
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affected the electric cables. It was estabtished that there were air

conditioners in the seruer room that regutated temperature hence over

heating was unlikely to have occurred.

Mr. Idd Murunga, Chief Fire Officer from Public Works Department said that
if fire would have started in the seruer room, then the personnel at the

Kenya Airpofts Authority Information Contro! Office would have felt heat

emanating from the room and burning smell as the fire progressed.

The team, drawing support from accounts of witnesses'who were within the

building, established that before fire outbreak, some of electrical appliances

and electrically supported gadgets went off yet there was no power outage

within the airport. Among the items that went off were Kenya Airports

Authority Public Address System, Computer Monitors and Flight Information

Display System. This pointed out to the team that there must have been an

electrical fault within the system.

Mr. Idd Murunga a Fire Expert with Public Works Department after assessing

the electrical distribution board sand witched between the Kenya airports

authority information contro! room/office and the seruer room belonging to
Kenya airport authority said that the insulation in the electric distribution

board was damaged by overheating. This overheating exposed the copper

conductors leading into a contact with metal casing and resutted into a
continuous sparking.

Mr. David Kariuki Nguthi an Electrlc Expert with the public Works

Depaftment concurred with Mr. Murunga and asceftained in his repoft that

20
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the fire was caused by electrical arcing due to accumulation of dirt on

contacts or loose terminal connection on the isolator terminals shown betow

7.0 KEY FINDINGS

7.1 PYROLYSIS OF FIRE

It was evident from CCTV footage review and statements of witnesses that
smoke spread in the areas of Simba II lounge kitchenette, former duty free
shop, staircase leading to Simba II lounge, church, mosque areas and Kenya

Airpofts Authority Information Control Room/Office among other areas, it did

21
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not necessarily imply that fire originated in those areas but denoted
existence of fire. This was because smoke travelled for considerable distance
from the Electrical distribution board by reason of air currents. It started as
a small fire which bolted up in the ceiling for some time, gradually resulting
to large quantities of smoke. Other material also started burning and
emitting varied quantities of smoke with varied characteristic smell.

, fte smoke has characteristic of rising when heated since it becomes less' dense than air. When it cools the density increases and its heavier paftictes
start to descend again. Due to heating within the building, smoke was driven
upwards through the lift shafts, staircases, light welts and any vertical
openings which were in communication with the compaftment in which the
fire occurred. The smoke rose more veftical until it stroke the roof or ceiling
then started to spread sideways.

7.2 GROWTH AND SPREAD OF FIRE

About 75o/o of the heat from the fire was carried away by air and other
gases in the conventional mode. Due to heating the air became tess dense
than the surrounding atmosphere and mixed with gases produced by fire
then moved upwards forming convectional currents that carried with them
heat and smoke. The high temperature of these rising gases lighted up all
the combustible materials in their path.

22
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The supply of air was not cut off hence the displacement of air upwards
drew fresh air towards the fire that also got heated and rose upwards,
continuing the process of convection. The convection process increased
oxygen supply that reached the fire, fueling its intensity. The force of these
currents became enormous and targe masses of air drew in over the fire
together with violent turbutence and rushed upwards in assort of whirlwind.
This upward rush was capabte of lifting burning materiats and dropping them
over wide areas starting new fires.

consequently, the extreme heat vaporized most of the water directed to
extinguish the fire and the water never reached the flames source. Ceiling
convectional currents spread sideways white others were forced downwards.
A thick layer of heated air was formed under the fire whichprogressed to the
floor below.

The objects that were in the neighborhood of fire were exposed directly to
radiated heat from the flames. The intensity of radiated heat reached these
combustible materials and became heated to an ignition point.

Metals are good conductors of heat hence steel beams and cotumns that
were heated at one end, carried the heat throughout their lengths. This
resultant heat caused combustible materials to smoulder up to ignition point.

7.3 DEVELOPMENT OF FIRE

23



Fire began without visible flames in the electrical distribution board causing
the heated currents to rise in the ceiling. It smoutdered for some time before
any sign of fire could be noticed. Suddenly the fire burst out of its relatively
small pockets of local heats, setting the whole building into flames within
minutes and raged with such violence that no part of it could be saved.

The limited supply of oxygen within confined space of the ceiling roof did not
hinder the fire from smouldering. combustible solids smoulder gradually
when the proportion of oxygen supply is less than a third (1/3) of the normal
requirement' There was no much convection going on due to limited
ventilation but there was radiation and limited convection that led to gradual
built up of heat from decomposing materials like gases and vapour that were
produced but could not escape.

There was also pressure that caused the windows and ceiling roof to
collapse leading to contact between the heated inside atmosphere and the
outer cold air' when the inner atmosphere reached the right temperature
and concentration it resulted to a "flush-over" and ignited explosively. Some
of the witnesses accounted that they heard a mini-explosion during the fire
incident; this was as a resurt of the "flush-over,,

8.O THE CAUSE OFFIRE
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From the evidence collected, expefts'reports and eye witness,s accoun! it is
evident that the fire was an accidental incident that resulted from arcing that
started from the Electric Distribution Board. The fire incident was an
accidental act beyond human detection and control.

9.0 RECOMMENDATIONS

Though the fire incident was accidental due to electric power fault at the
Electric Distribution Board, the investigation team recommends the following
to aveft future fire incidents in all airports in Kenyan.

1' Kenya Airpotu Authority must purchase and maintain sufficient
multipurpose Firefighting Engines that can serue in fighting both
airplane and domestic fires. The engines must be situated at strategic
places, not only at the airside but also at terminal buildings amongst
other key installations in the airport.

2' The Kenya Airports Authority must strengthen the manpower of
firefighters within all airports and facilitate them to acquire modern
firefighting skilts and equipment.

3' Architectural designs of the buildings within the airports must
accommodate access ways for fire engines, firefighters and their
equipment.

25
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4' The airports buildings must be fitted with smoke/fire detectors.

5' All electrical connections within the airports must be subjected to
periodical audits by an external authorized institution.

6' All airports must be subjected to periodical fire and safety inspection
by an external authorized institution.

7 ' All personnel working at the airports must be subjected to proper
training and/or sensitization on fire drills and response.

8' The security agents and other key stake holders in all airports must be
placed under a central command coordinated through the Emergency
Operation Centre.

9' All airports must have an alternative Emergency operation centre and
be located in separate strategic buildings within the airport.

10' Disaster preparedness and awareness must be done periodically in all
airports.

11'The Kenya Airports Authority training school must be equipped w1h a
fire training system that witl impact realistic skills to firefighters in their
profession. The training school must make use of simulators with a
variety of internal and external fire scenarios.

1O.O APPENDICES

10.1 CCTV FOOTAGE REPORT
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MEMO 6,.
To: Managing Director

From:

Date:

futa ,r 0L' \ {o,
General Manager (SS)

b \,tq.a
1* August2ol4 

0,4' *&-a.-
PARLIAMENTARY INVESTMENT COMITTEE VISIT

!t^. J r

,ay* d
f-. RE:
EJ 0r 6

0

Following the visit by the Parliamentary Investment Committee, I was adviced to
make a report on Intruder Detection Systems at JKIA.

Attached is a matrix of security operation at JKIA and it is my request the document
be treated as confidential material.

KIRAITHE E.K,(MBS)
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ArvN€1. 3

Greenfleld Termlnat profect - Report

t o

o

1. Background informaflon

1.1 ProJect ObJecilve

l(AA is expanding infrastructure at JKIA as part of key Msion 2030 flagship projects.

The objective is to increase passenger handling capacity and enhance aviation securityand safety for Jomo Kenyatta lnternationat AIrpoit. The objective ls io.oe achievedthrough implementation of the projects in various iackages.

1.2 Hlstorlcal Background

l[e cylent passenger terminal facilities.were opened in 197g with a capacity to handle2'5 million passengers per annum and no mdlor imfrovement has been canied outsince, resulting in congestion and low tevel of passenger service.

The ongoing expansion commenced in 2006 with the aim of decongesting the airportthrough increasing the capacity from 2.5 million passengers per annum to g.3 millionpassengers per annum and to imprwe safety and security at the airport. However,following completion..of the mastei plan review, further expansion was necessary to
:flnd g1n-acitv for the airport to handle 17.lmiilion passenger per annum in the year
2020 and 3S.4million in the year 2030.

2.0constructlon of the New Greenfield rerminal complex

2.1 Background

on the basis of the traffic projection, the capacity of g.3million that will be achieved withthe ongoing expansion. packages will only lrovirie capacity to handle traffic for the nextfiveyears i.e. up to 2015. Theiefore, to pioviOe capadig, to satisfy demand for the years2020 and 2030, it was nelgslary that additional capacity be provided through
construction of the new Greenfield terminal and associated faciliiies.

Construction of the New Greenfield terminat complex and associated facilities willprovide the additional long term capacity to handle passengers and enhance operational
efficiency necessary to consolidate the position ot.lktR as the premier hub in the region.
The new terminal shall be of new state of the art landmark building designed with anoverriding Kenyan/African theme with a contemporary look and feel.

T
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The design footprint is modurar and in rine with current airport design practices, allows

for future expansion without interrupting operations of the Terminal building during

construction.

2.2 ScoPe of develoPment

The scope of the proposed deveropment shail incrude the construction of a new terminal

building with floor area of about 17g,Ooo square metre on four levels conceived as a hub

terminar for efftcient connectivity for transiting passengers. Among other facilities, it will

have 50 international checks in positions; g1 contact and I remote gates; associated

apron with 45 aircraft stands comprete with fuer hydrant and ail associated services. lt

will also include railway terminal, parking garage and airport hotel'

2.3 Status of lmPlementatlon

2.3.1 Tenderlng

9th March ZO11,the 147th Board of Directors meeting approrred the Greenfield Terminal

Froi""i 
"tt"imeeting 

minister of transport on JKIA Master Plan.

JKIA Greenfield Project was tendered using section.T6(1) of the Public procurement and

Disposal Act, and ailvertised in an opei-ffi** * tocit newspapers on 24s June 2011

.. '[.ff is posted to l(AA Website' Scope included:

o Design & Construction of a 178,000 square meter terminal building on 4

levels
o 50 international Check-in positions

o 32 Contact and I Remote gates

o 45 Aircraft stand apron
o Landside and Airside roadwork
. Associated utilities

The biddrirs were to provide a Financier who would engage KRA directly. Minimum

terms were provided in the Tender document'

The bid submission was on 17th November 2011

2.3.2 Award

on 16rh December , zoll the contract was awarded to the best evaluated bidder, i'e'

Anhui construction otorp and cATlcF JV with Pascall + watson architects as the

Oesign consultants at a cost of USD 653,782,814'57

comparative anarysis of the costs. was done with recenfly compreted similar Airports

globally. The pric6 was found to be reasonably comparable to average rates of the

iollowing completed terminal building;

i) Cairo InternationatAirport-Terminal.3 -2909
iil King Abdul Aziz, Jeddah Saudi Arabia -2011'
iiil Manado Airport, lndonesia '2001'
iv) Sofia airPort, Bulgaria - 2006'

d
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2.4 Works Supervislon

on ]9h January 2012, following a competitive bidding, l(AA awarded the supervisionservices to a leading o1qect consultant rouis-aeigEi rro, USA. The consultant iJcunenfly conducting the Environmentar and sociarlri..t Rssessment igsnl

2.5 ProJect flnancing opfions

Negotiations for financing are ongoing with Aftica Development Bank

2.8 Loan servlng

The project is supported by the Passenger 
_s_ervjge charge of which charges have beenreviewed by Treasury from USD 2o to USD 40 which witi'oe useo to service the loan.

A financial model has been prepared for l(AA to the JKIA expansion project and otherprojects being carried out by ihe'Authority,

2.7 Government support

The Government has supported the project through:o Cabinet approval of the projecto Allowing KAA to retain the service charge revenue. Approval of the loan for the current project.

3.0 Current status

o The contract is on design and build basis
' C-oncept design been ftnalized following consultation with major stakeholders. 30o/o detailed design to be completed b-y SeptemOe r, iO14o The order to commence was issued Jinuary, zou'iia the contractor is going

on with excavation.
o Foundation works to commence in November, 2014 when 60% detailed designis complete
o Construction of terminal to be compteted after three years in Novemb er,2O1lf

33
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UPDATE ON AIRPORT HOTEL PROIECT
Propoaed Airport Hotel, Expo cum convention & Trade centre at |KIA

L. AIRPORT HorEL PROIECT: The project was for development ofan Expo-cum Convention and Tride centre Hotel and Tourist
Hospital at Io-1g Kenyatta International Airport on a Build operate
and Transfer (BOe basis.

2. SIGNING oF AGREEMENTS: upon due approvar by theAuthority's Board, concession Agreement, Agreement for Lease,
and the Lease (hereinafter referredis to ,,the Agreements,,) between
f(enya Airports Authority ("the Authority) 

""J euatar,s Alro Asia
Investment Corporation ('the Investor") *"r" signed on L5th |anuary2009- The Attorney General had given legal clearance for the
Agreements to be signed subject Io a thJrough due diligenceforming a condition pr*"d.r,t to imprementation of the
Project.(A nnexed lureto are copies of ttu subject igreements)

3. TAKING PossESsIoN oF THE sITE: The Investor was to take
possession of the identified project site within eighteen (1g) monthsfrom the date of executior, oi the Agreementi fo, prrrposes ofcommencing implementation of the project. The conditions
precedent to be fulfilled before the Investor tat 

", possession of site
were as follows:

(a)Due dirigence on the inaestor for |\ put?oses of aerifying thewarranties giaan in the contractual do-cuments, anit aeiirmlning
the legal stafits and financial standing in relation to execution of
the project;

(b) Prooision of Bank Guarantee in the sum of Kshs.J6 milrion as
securtty for carrying out the project utorks.

Z,?



4.BoARDACTIoN:During151st(Special)BoardMeetingheldon
28tt september 2011,, the Board "a"it.a 

Martagement to Proceed

with formal termination of the Agreements for the reason that the

aforesaid .or,diaior,s precedent ha-d not been fulfilled' The position

taken by the Authority is as follows:

o l-lnder tlu agreements, thc lnoestor was undcr obtigation to facilitate

conduct of due ditigence iitnin ninety (S!) aayi fro*-tlu.*te of

exeatioil il tt" pr"qect. r'wrefore, it-is ttu lnaestor that failed to

facilitate the Pro cess'

(itTluinaestordidnotprwidctlusaidrequired.BankGuarantee
whichwas nbe issuedimmediately oftt, signing tlu Agreements'

(iii) .I,lu Lease Agreement.prwidcd that immediately u?o1:tryt:f;ffi t
lnaestoi-woild pay tie costs and disbursements incidcntal t

GrantandRegistrationoftlul*ry,.,.Ilulnaestordidnotprollide
,rquiriii poy:irrt, p, priprtio, of tlrc lease by way of registration.

5. REGISTRATION: Due the lnvestoy's failure to fulfill the above

mentioned Conditions Precedent, the Agreements could not be

lodged for registration at the landt offi." to Pave way for

imPlementation of the Project'

I



Dated the

Drawn lolntly bv

Nfiha, Mukoma & Co. Advocates

3'd Floor, Old Mufual Building

KimahiStreet

P.O. Box 28491, 00200

Naimbi- Kenya

Tel:224924718

Fax:2249373

Email: nyihamukoma@africaonline.co.ke

Website: www.nyihamukoma.com

And

AHMEDNASIR ABDIKADIR & CO. ADVOCATES

2d Floor, CBA Building

Standard Street

P.O. Box 57731-00200 Nairobi, Kenya
'f el: 2217 886 I 221 54221 U3957

[4obile : 0722 207 097 F ax: 221 3582

Email: ahmedabdi@ahmedabdi.com

\website: www. ahmednasirabdikadir.com

day of

Kenya Airports Authority

And

Afro Asia lnvestment Corporation

Agreement for Lease

Over

Part of L.R. No. 21919

200
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day of
Two

THIS AGREEMENT is made the '

BEN'VEEN THE KENYA AIRPORTS AUTHORITY a bodY

Thousand and
s of the KenYa Airports AuthoritY Act (ChaPter 395

corporate dulY incorPorated under the Provision

Laws of KenYa) and of care of Post Office Box Number 1900 1 Nairobi in the RePublic of KenYa

(hereinafter called "the Lessot/ which exPression shall where the context so admits include its

successors and assigns) of the one Part and AFRO ASIA INVESTMENT CORPORATION a

Qatari ComPanY registered under Commercial Registration Number 29658 and of care of Post

Office Box Number 2061, Doha within the State of Qatar (hereinafter called 'the Lessee' which

expression shallwhere the context so admits include its successors and assigns) of the other Part'

NOW lT lS AGREED as follows:

1

ln this

DEFINITIONS AND INTERPRETATION

agreementthefollowingexpressionshavethemeaningsgivenbelow

t

I
1.1. 'The AirPort"

,The Airport, means the Jomo Kenyatta rntemationar Airport erected and being on the land

described in Schedule 5 hereof

*rnl''rr,,*]}f,H[lt:;'.ffHup.,,o schedure 4 parasraph 4-s'5, the proposal' the plans'

drawings, specifications and other documents rerating to the works risted in schedule 3'

1.3. 'The Certificate Date'

..TheCertificateDate,,hasthemeaningspecifiedinschedule4paragraph4.ll.3

*.lJ *.:T.t".T:.1','rlffi3l.* ror Lease is executed bv the parties thereto and unless

otherwise determined sha* terminate upon the issuance of the certificate of Practical completion'



T

I

1.5. 'The Continuing Covenants'

The 'Continuing Covenants' mean those covenants of this Agreement that continue to be in force

for the entire period of the term granted in the Lease.

1.6. Gender and number

Words importing one gender include all other genders; words importing the singular include the

plural and vice versa.

1.7. Headings

The clause and paragraph headings do not form part of this document and must not be taken into

O account in its construction or interpretation.

1.8. lnfrastructure

'lnfrastructure' means the infrastructure to be constructed by the Lessee and which is needed for
the use and enjoyment of the Premises, comprising the necessary extension of the roads and

paths and any other extension that could be required to allow the Premises to connect to its
service utilities, as well as the sewers, drains, watercourses, cables, channels, flues and all other

conducting media - including any fixings, louvers, cowls and any other ancillary apparatus - that
are over or under the Premises

o
1.9. lnterpretation of 'the Lessor'

"The Lessor' includes the Lesso/s the successors in title to the Site and any other person who is

at any time entitled to the reversion immediately expectant on the term agreed to be granted by

this agreement.

1.10. lnterpretation of 'the Lessee'

'The Lessee" includes successors in title of the Lessee and its assigns

1.11. Joint and several liability

Where any party comprises two or more persons, the obligations and tiabilities of that party under
this agreement are to be joint and several obligations and liabilities of those persons.

2



,,rnl'llrrJr:'ffi"j,jr:ffifl1i. rirm or Nviha, Mukoma & co. Advocates' 3'o Froor' ord

Mutual Bu*ding, Kimathi street, p.o. Box 2g4g1, 00200, Nairobi or any other firm of advocates the

Lessor from time to time notifies to the Lessee as being its advocates for the purposes of this

agreement.

,nl'll*.T[.L.|t:lease of the premises for a term of Eishtv (80) Years, commencing on the

Commencement Date, at the annual rent reserved therein'

1.15. 'The Premises'

'The Premises' means the Site together

been carried out on the Site'

with such of the works as may from time to time have

to 1.00 P'm

1.18. 'The Site'
,The site, means the premises described in schedure 1 being a portion of the land described in

1.16. References to clauses' paragraphs and schedules

Any reference in this agreement to . ,1.r.., subcrause, paragraph, subparagraph or schedule

without further designation is to be construed as a reference tolhe clause' subclause' paragraph'

subparagraph or schedule of this agreement so numbered'

J:1*l;j1ffi:ffi:H::.';:';r* to Fridav 8 00 a m to 5 p m and saturdav 8 00 a m

t
,,.: l|.;'::$'il.T:";. Lesso|s "o'l:-::::'::,i*"::: i[i;fli|:ffffi:: :::
incidentar expenses for negotiating thisagreement and the Lease, and preparing' completing and

imprementing this agreement and the Llase, incruding any VAT payable on them' and stamp

duties and the registration of this Agreement and the Lease'

I

Schedule 5

J
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1.19. 'The Surveyors'

'The Surveyors' means the Lessor's Chief Quantity Surveyor or any other firm of quantity

surveyors that the Lessor from time to time appoints and notifies to the Lessee as having been

appointed.

1.20, 'The Surveyor's Costs'

'The Surveyors' Costs' means the Quantity Surveyors' fees, disbursements and incidental

expenses for an initial perusing and advising the Lessor on the Building Documents and the

contract entered into between the Lessee and the Contractor, including any VAT payable on them.

1.21. 'The Start Date'

'The Start Date' is the latest date by which the Lessee shall be required to have obtained all

O approvals and clearances and to have commenced actual construction of the Works at the Site.

The start date shall not exceed Eighteen (18) months from the date of execution of this Agreement

and the Lease.'

1.22. 'The Lessee's Advocates'

"The Lessee's Advocates' means Ahmednasir, Abdikadir & Company Advocates, lno Floor,

Commercial Bank of Africa Building, Standard Street, P.O. Box 57731, 00200 Nairobi or any other
firm of advocates the Lessee from time to time notifies to the Lessor as being its advocates for the
purposes of this agreement.

1.23. 'The Works'

O 'The Works' means the works briefly described in schedule 2 that are to be carried out on the Site
by the Lessee in accordance with the terms of this agreement

2 THE WORKS

2.1 Possession to carry out the Works

lmmediately this agreement is executed, vacant possession of the Site is to be given to the Lessee
and it shall have the right to enter the Site to carry out the Works in accordance w1h schedule 4.
The provisions of schedule 4 are to have effect accordingly. The Lessee shall within a period of
Eighteen (18) Months (the Start Date) from the date of execution of this Agreement and the Lease
subject, however, to extension of time as provided in Schedule 4:

4



21.1 prepare or cause to be prepared allthe Building Documents and forward the sarne

to the Lessor for aPProval;

applyforandobtainthenecessarylocalauthorityapprovalsorothernecessary

approvals

subjecttoclause2.l.2andthepermitteddelaysspecifiedinClause4.10.2of

21.2

21.3

2,2 TheLessorshallgranttheLesseeaccesstoexistingornewquarries*.l,ffi;,ijl:t
Lesso/s parcel of land described in schedule 5 hereof for purposes of m

aggregate materials for use by the Lessee in carrying out the works and the Lessor shall

permit the Lessee to deposit in such quarries brack cotton soir and surplus excavated

material PROVTDED HOWEVER that on compretion of quarrying' the Lessee shall backfill

a, such open quarries in a manner that is environmentaily friendly and to standards

Schedule 4, start the Works'

accePtable to the Lessor'

responsibilitY of the Lessee

2.3

2.4

The Lessor shallfurther permit the Lessee to install a crusher plant, concrete batching plant'

storage and manufacturing yards adjacent to and near the existing quarry'

The Lessor hereby undertakes and covenants with the Lessee that arr roads, water, power'

sewer, drainage and utirities together with their connections wil at the time of executing this

Agreement be avairabre at, on or immediatery adiacent to the Site lT BEING AGREED AND

,NDERSTOOD that this covenant applies onry and is limited onry to such roads, water,

power, Sewer, drainage and utilities that are exterior to the Site and the on site

rnfrastructure as defined in this Agreement sha* at a, times be provided by and be the

t

The Lessor sha* use its best endeavours to ensure that the site is designated by the

Government of Kenya as a Free Zone and the fairure by the Lessor to procure such

designation shall in no way be construed as a breach by the Lessor of this Agreement for

5
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2.6 The condition of the Site shall be the sole responsibility of the Lessee. Accordingly (without

prejudice to any other obligation of Lessee under this Agreement for Lease), the Lessee

shall be deemed to have:

2.6,1 carried out a ground physical and geophysical, climatic, hydrological, hydro

geological, ecological, environmental, geotechnical, geological, paleontological, and

archaeological investigation and to have inspected and examined the Site and its

surroundings and (where applicable) any existing structures or works on, over or

under the Site;

2.6.2 satisfied itself as to the nature of the Site Conditions, the ground and the subsoil, the
form and nature of the Site, the loadbearing and other relevant properties of the Site,

the risk of injury or damage to property affecting the Site, the nature of the materials

(whether natural or othenrise) to be excavated and the nature of the design, work

and materials necessary for the execution of the Works;

2.6.3 satisfied itself as to the adequacy of the rights of access to and through the Site and

any accommodation it may require for the purposes of fulfilling its obligations under
this Agreement for Lease (such as additional land or buildings outside the Site);

2.6.4 satisfied itself as to the possibilig of interference by persons of any description

whatsoever (other than the Lessor ), with access to or use of, or rights in respect of,

the Site, with particular regard to the owners of any land adjacent to the Site; and

2.6.5 satisfied itself as to the precautions, times and methods of working necessary to
prevent any nuisance or interference, whether public or private, being caused to any
third parties.

2.7 To avoid doubt, Lessee accepts full responsibility for all matters referred to in Clause 2.6
and Clause 7.5

Io

Lv
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ilt-r rr?r:lt ::lt in, c or re n ce m e nt D ate a nd * i ::ly'ln :,T::':l;::.:nX ffii ::l
and indemnify the Lessor against arr rates, taxes, assessments, duties, charges' impositions and

outgoings from time to time charged, assessed or imposed on the premises or on the Lessor

rerating to the premises or occupier of them PROVTDED however that such rates, taxes',

assessments, duties, charges, impositions and outgoings payabre by the Lessee sharr relate only

to the share of such taxes, assessments, duties, charges, imiositions and outgoings attributable to

the Premises

2.9 Construction Regulations and Bye Laur

rn carrying out the works, the Lessee must compry with alr the construction regulations and bye 
t

raws that are in force and be the onry "crienuemproyefl vis a vis the contractors that it might

appoint in terms of the meaning of the word "crienuemproyer' in the buirding industry, fulfill in

relation to the works all the obrigations of the crient, and mare whatever declarations as may be

necessary to that effect to the pubric Hearth Department and arr rerevant authorities'

3 THELEASE

l,l oroo ll':,ffi il',:'::l h,, 4, th e 
les ::l i':::,^, ::X :l"*'f,'ffi; ; :: fi ,H' T:

hereby accepts the Lease over the premises for a term of Eighty (80) Years from the

subject to the terms and conditions and at the annuar rent stipurated in the Lease' where the

provisions of this agreement contradict the Lease, the provisions of the Ledse sha* prevail' I
i;'. .-.1- -ffi:::i;filti'" o' prepared bv the Lesso/s Advocates' An ensrossment or

the Lease must be derivered to the Lessee,s Advocates for execution together with this Agreement'

4 CONCESSION, CHARGE AND RENT COMMENCEMENT

il. jiTffi';:TffiIJil:::nance with the terms or the Lease with errect rrom the

7

commencement date stated in the Lease

EI
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On execution of the Lease, the Lessee shall also execute a separate Concession Agreement with

the Lessor to run with the term of the Lease and shall comply with the terms of such Concession

Agreement and pay to the Lessor such Concession Fees as shall be provided for in the

Concession Agreement.

5 DAMAGE ETC

Subject to the provisions of schedule 4, no damage to, or destruction of, the Site or the Premises

or any part of them, however occasioned, is to affect the obligations of the parties under this

agreement in any way provided that if the Premises are totally destroyed the Lessee shall be at

libefi to terminate this agreement on giving to the Lessor one (1) month's notice to that effect.

6 TITLE AND USER

6.1 Deduction of title

The Lesso/s title to the Site is to be deduced, commencing with the original title document to the

land described in schedule 5.

6.2 Requisitions excluded

The Lessee or the Lessee's Advocates having been supplied with copies of the original title
documents, and they having been afforded an opportunity to inspect the originals of those
documents, the Lessee has entered into this agreement with notice of the terms and conditions of
the documents.

6.3 Subjections

6.3.1

The Lessee is to hold the Site and the Premises pursuant to clause 2, and the premises are
demised pursuant to Clause 3, subject to the matters set out or refened to in the Lease, and the
Lessee or its advocates having been supplied with such information as the Lessor has concerning
them, the Lessee has entered into this agreement with notice of, and may raise no objection,
requisition or inquiry in respect of them.

6.3.2

The Lessee is to hold the Site and the Premises pursuant to clause 2 and 6.3.1, and with the
benefit of all consents obtained pursuant to schedure 4 paragraph 4-3.

3
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7 RESTRICTIONS

1.1 Restrictions

References to,restrictions, are references to any matters affecting the site or the Premises or their

use that are, or should be, registered as local land charges, and to any notices, charges, orders,

resorutions, demands, proposars, requirements, regurations, restrictions, agreements, directions or

other matters affecting the site, the premises or their use, or affecting the works' that are served

or made by a rocar or other competent authority or that arise under a statute, or a regulation or

order made under a statute'

7.2 Demise subiect to any restrictions

The Lessee is to nou tne site and the premises pursuant to clause 2 and 6.3'1 subject to any

restrictions in existence at the commencement Date. The Lessor warrants to the Lessee that it is

not aware of any restrictions save for those discrosed in the Title Documents to the site and

confirms that any and all currenfly existing restrictions have been properly disclosed to the Lessee'

7.3 Lessee's obligations and indemnity

The Lessee acknowredges that its respective ob[gations under this agreement are not to be

affected or ressened in any way by the fact that the site may not after the commencement Date

compry with any restrictions, or that any restrictions may then or subsequently exist, and the

Lessee must comply with restrictions which arise after the commencement Date'

t

T

7.4 Lessor'sWarranties

TheLessorcovenants,warrantsandagreeswiththeLesseethat:

7.4.1 rt is the sore and rawfur owner and ressee from the Government of the Republic of Kenya of

the site and its is dury authorized and abre to enter into this Agreement and perform its

obligations herein

7,4.2 The site is not on a buffer zone or road reserve and its ownership is not subject to any

chailenge whatsoever from the Government of Kenya, any rocar authority (incruding but not

rimited to the city councir of Nairobi) or any other person and shart fuily indemnify the

Lessee for any loss suffered as a result of breach of this warranty'

I
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7.4.3 All covenants, restrictions, stipulations, conditions and other terms affecting the Site or the

Premises have been observed and performed and there are no circumstances which would

entitle or require any Lessor or other person to exercise any powers of entry and taking
possession or which would othenruise restrict or terminate the continued possession or
occupation of any of the Site or the Premises.

7.4.4 There are no outstanding disputes, notices or complaints which affect or might in the future

affect the use of any of the Site or the Premises for the purposes for which they are now

used.

7.4.5 The present use of the Site or the Premises is the permitted use for the purpose of
applicable regulations and is not adversely or tikely to be adversely affected by any
planning proposals.

7.5 The Lessee's Wananties

The Lessee covenants, warrants and agrees with the Lessor that:

7.5.1 lt is duly incorporated and validly existing and in good standing under the laws of eatar as

a limited liability company and has the full power to enter into and perform the obligations
under this Agreement for Lease;

7.5.2 lt has taken all necessary corporate and other action under its constitutive documents and
all applicable laws to authorize the execution, delivery and performance of this Agreement
for Lease;

7.5.3 The execution delivery and performance of this Agreement for Lease does not and will not
contravene any contractual restrictions or any existing applicable law or regulation binding
on the Lessee;

7.5.4 lt has the financial standing and capacity to undertake the works;

o
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7,5.s This Agreement for Lease constitutes its legar, varid and binding obligation enforceable

against it in accordance with the terms hereof;

7.5.6 lt is subject to civil and commercial laws of Kenya with respect to this Agreement for Lease

and it hereby expressry and irrevocabry waives any immunity in any jurisdiction in respect

thereof;

7.s.7 The execution, derivery and performance of this Agreement for Lease will not conflict with

or result in the breach of, constitute a default under or accelerate performance required by

any of the terms of the Lessee's constitutional documents or of its holding companies or

subsidiaries or any covenant, agreement, understanding, decree or order to which it is a

party or by which it or any of its properties or assets are bound or affected;

7.5,g There are no actions, suits, proceedings or investigations pending or to the Lessee's

knowledge threatened against it at law or in equity before any court or before any other

ludicial, quasi iudicial or other authority, the outcome of which may constitute a default in

this Agreement for Lease or which individually or in the aggregate may result in an effect

adverse to the ability of the Lessee to perform its obligations under this Lease;

7.5.g lt has no knowledge of any violation or default with respect to any order, writ, iniunction or

any decree of any court or any regary binding order of any Govemment Authority wttich

may result in an effect adverse to the ability of the Lessee to perform its obligations under

this Lease;

7,5.10 rt has compried with a[ appricabre raws and has not been subject to any fines, penalties,

injunctive relief or any other civil or criminal liabilities which in the aggregate have or may

have an effect adverse to the ability of the Lessee to perform its obligations under this

Agreement for Lease;

7.5.1lNo representation or warranty by the Lessee contained herein or in any other document

furnished by it to the Authority or to any Government Authority contains or will contain no

untrue statement of material fact or omits or will not omit to state a material fact necessary

to make such representation or warranty not misleading;

7.5.12The Lessee acknowledges that the Lessor reserves the right to carry out a due diligence on

the veracity of the warranties set out hereinabove and on the financial standing of the

t
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Lessee. and hereby agrees that in the event that the Lessor finds any warranty herein

provided to be untrue then this Agreement for Lease shall be deemed to be ipso facto

terminated without the necessity of any further acts or action on the part of the Lessor

PROVIDED THAT the Lessor shall carry out and complete the said due diligence within

Ninety (90) Days from the date of execution of this Agreement for Lease.

8 REPRESENTATIONS

8.1 No authorised representations

Except as provided in clause 8.2, no agent, adviser or other person acting for the Lessor has at

any time before the making of this agreement been authorised by the Lessor to make to the

Lessee or to any agent, adviser or other person acting for the Lessee any representation whatever,

whether written, oral or implied, in relation to the Site or the Premises or to any matter contained or

O referred to in this agreement.

8.2 Preliminary enquiries

Any statement made in writing by the Lesso/s Advocates to the Lessee's Advocates before the

making of this agreement in reply to an enquiry made in writing by the Lessee's Advocates was

made with the authorig of the Lessor.

I.
8.3 lmmaterial errors

No immaterial error, omission or misstatement in this agreement, or in any plan of the Site referred

to in this agreement, or in any statement made by any person before the making of this agreement,

is to affect the obligations of the parties under this agreement in any way, or entitle any party to
damages or compensation.

8.4 Encumbrances

8.4.1 The Lessor warrants that the Site is free from any adverse claim or encumbrance

8.4.2 The Lessor warrants to the Lessee that during the term of the Lease the Lessor shall not

sell or charge or othena/se encumber the Title to the Site and the Premises.

9 ASSIGNMENT

The Lessee may assign, sublet, charge or othenruise deal in any way with the benefit of this
agreement in whole or in part subject only to the Lessor giving a prior written consent, such

+t

t2



consent not to be unreasonabry withheld or delayed lr BEING AGREED AND UNDERSTOoD that

a fundamental change in shareholding in the Lessee shall be deemed to be a permissible

assignment that shall not require the consent of the Lessor.

10 NOTICES

10.1 Form and service . . , !

Any notice or other communication given or made in accordance with this agreement must be in

writing, may, in addition to any other effective mode of service, be sent by registered or recorded

1 0. 1 . 1 in the case of a notice or other communication to the Lessor, but subject to clause 1 0' 2' 
t

be served on the Lessor at his address shown on the first page of this agreement c

such other address as he from time to time notifies to the Lessee as being his address

for service for the purposes of this agreement'

io.1.z in the case of a notice or other communication to the Lessee, but subject to clause 10'2'

be served on the Lessee at his address shown on the first page of this agreement or

such other address as he from time to time notifies to the Lessor as being his addresS 
,

for service for the purposes of this agreement' and

10.2 Service by or on advocates , -- ,- I
Any notice served by or on, or other communication given or made by or to' the Lessor in 

I
accordancewiththis,agreementmaybeservedbyoron,orgivenormadebyorto,theLesso/s

Advocates on behalf of the Lessor. Any notice served by or on, or other communication given or

made by or to, the Lessee in accordance with this agreement may be served by or on, or given or

made by or to, the Lessee,s advocates on beharf of the Lessee. Any change in the parties' 
i

respective Advocates must be immediately advised in writing to the other party'

11 COSTS

11.1 Contribution to costs on making of agreement

The Lessee must, on the making of this agreement, pay the Legal Costs and on demand pay to

the Lessor such of the surveyor,s costs as shail have been incurred by the Lessor in relation to

the approvar of the Building Documents as per crause 2.1.1 above. All the costs to be paid shall be

dury justified, and the Lessor shafl send to the Lessee the invoices showing the amounts incurred'
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11.2 Costs on determination of agreement

lf this agreement determines in accordance with schedule 4 paragraph 4-12.6, the Lessee must

pay to the Lessor on demand an amount equal to all the Surveyors' Costs and the Legal Costs

incuned by the Lessor up to the date of the determination, including any of the Surveyors' Costs

and Legal Costs incurred in relation to the determination, credit being given for the amount paid in

accordance with clause 11.1. The Lessor shall send copies of the invoices from third parties,

before any payment is due under this clause.

12 MISCELLANEOUS

12.1 Merger

To the extent that they remain to be observed and performed, all the provisions of this agreement,

including without limitation the provisions of schedule 4, are to continue in full force and effect for

the duration of the Lease.

12.2 Entireunderstanding

This agreement and the Lease together embody the entire understanding of the parties and there

are no other anangements between the parties relating to the subject matter of this agreement.

12.3 Amendments

No amendment or modification of this agreement is to be valid or binding on any pafi unless it is
made ln writing, refers expressly to this agreement and is signed by or on behalf of all parties.

12.4 Governing Law

This Agreement shall be gbverned, construed and enforced in accordance with the Laws of Kenya.

12.5 Language

This agreement is made in the English language. lf there is any conflict in meaning between the
English language that this Agreement is made in and any translation of this Agreement in any
other language that any of the parties may for its own convenience make, the English language
Agreement, being this Agreement, shall prevail.

t4
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13. CONFIDENTIAL INFORMATION AND INTELLECTUAL PROPERTY

13.i The parties agree that at ail times during and after the Term, it will hold all

confidential information in strict confidence and neither Party will directly or indirectly:

13.1.1 disclose, publish, transmit or otherwise reveal in part or deliver in

any document or other way or form any confidential information to any

person other than an authorized representatives of the other party; or

13.1.2 use any information, strategy, know-how or other confidential

information other than for the benefit of 'either Party.

The parties shall ensure that alltheir employees, agents and officers do not disclose

any confidential information during and upon leaving the emptoyment of either Pao'

Under no circumstances shall any of the Lessee's trademarks or logos or the image

or likeness of any trademark or togo be used without Lessee's prior

wriften authorisation.

t
13.2

13.3

SCHEDULE 1:

THE SITE

All that piece or parcel of land containing by measurement Ninety (90) Acres or thereabouts situate

in the city of Nairobi in the Nairobi Area of the Republic of Kenya being a portion of the land

described in schedule 5 hereto and for purposes of identification only bordered in red on the plan

annexed hereto

SCHEDULE 2:

THE WORKS

All that construction operation and running of:

I

(i) A 5 star hotel with 450 rooms with the usual hotel amenities
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(ii) Exhibition Centre comprising of a Main Exhibition Centre and Auxiliary Exhibition Centre

(iii) A Convention Centre comprising a Main Convention Centre and Auxiliary Convention

Centre

(iv) Five office Towers

(v) Warehouses

(vi) A 4 star hotelwith 300 rooms with usual hotel amenities

(vii) A modem tourist hospital with bed capacity of 200 beds

I O (viii) service apartments.

(ix) A power plant

(x) The lnfrastructure

(xi) Water boreholes

and all matters ancillary to the running thereof but subject to the provisions contained in the

Lease, Agreement for Lease and the Concession Agreement.

SCHEDULE 3:

THE BUILDING DOCUMENTS

The Lessee's proposals in relation to the Works described in Schedule 2 hereof and the
preliminary plans, drawings, specifications and other documents approved by the Lessor. prior to
the commencement of construction, final plans, drawings, specifications and other documents

agreed and initialed by the parties will replace the preliminaries.

t6
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SCHEDULE 4:

PROVTSIONS RELATING TO THE WORKS

4-1 Definitions and interpretation

ln this schedule-

4-1.1 words and expressions defined in clause 1 of this agreement and in the other

paragraphs of this schedule have the meanings specified,

4-1.2 'the Architect' means, subject to paragraph 4-6.7, the Lessee's Architect or any such

Architect as the Lessee may appoint from time to time.

4-1.3 references to,restrictions'are references to restrictions as specified in clause 7'1'

4-2 Approvals

4-2.1 Planning Permission
,The planning permission' means the detailed planning permission for the Works to be applied for

by the Architect in the normal manner.

4-2.2 Approvals

subject to paragraph 4-2.4, references to'approvals' are references to the Planning Permission I
and all other approvals, consents, permissions and licenses of any local or other competent t
authority that may from time to time be necessary including but not limited to approvals and

consents from the city council of Nairobi and the National Environment Management Authority

(NEMA) to enable the Lessee to commence and carry out the Works lawfully and, if the Works are

destroyed or damaged, to reinstate them'

4-2.3 Obtaining the approvals needed

4-2.3.1 Obligation to obtain approvals

The Lessee shall use all reasonable endeavours to obtain all approvals that are from time to time

necessary, and must suppry to the Lessorfire (1) a copy of every apprication for an approval, with

a copy of any accompanying drawings and other documents, and (2) a copy of every approval

obtained.

t
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4.2.3.2 Continuance of approvals

The Lessee shall use all reasonable endeavours to ensure that no approval is revoked and that all

approvals continue in full force and effect.

412.3.3 Cost of approvals

The Lessee must pay, and indemnify the Lessor against, all fees, costs and expenses of and

incidental to the matters referred to in this paragraph 4-2.3.

412.4 Variation of approvals

The Lessee must not, without prior written consent of the Lessor which consent must not be

unreasonably withheld, apply for or agree to any variation, relaxation or waiver of any approval,

O whether obtained before or after the date of this agreement, or of any condition attached to any

approval, and must ensure that no other person does so, but subject to compliance by the Lessee

with its obligations under this paragraph 4-2.4, references in this schedule to 'approvals' are to be

construed as referring to them as from time to time varied, relaxed or waived.

4rl Consents of adjoining Lessors and indemnity

4-3.1 Adjoining property

References to'adjoining property' are references to any property adjoining or in the neighbourhood

of the Site, including any roads, footpaths, walls, fences, buildings and other erections, and pipes,

wires, cables and other apparatus on that property.

4,3.2 Adjoining Landlords

References to 'adjoining Landlords' are references to all the Landlords and occupiers of any

adjoining property.

4-3.3 Apparatus

References to'apparatus' are references to any pipes, wires, cables or other apparatus on the Site

that serue any adjoining property or belong to or are used for the purposes of the undertaking of

any competent authority, undertaker or supplier.

l8
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4-3.4 Adverse rights

References to ,adverse rights' are references to any rights of light and air and other rights and

easements whatever, incruding any rights and easements in respect of apparatus, and any other

restrictions that are enloyed over the Site by any adioining propefi'

4-3.5 Consent

References to ,consent, in relation to any adverse right or apparatus that will, or might be,

interfered with by the carrying out of the works are references to the consent in writing of all

adjoining Landlords and other persons entitled to or interested in the adverse right in question, or

as the case may be, the consent in writing of the relevant local or other competent authority,

undertaker or suPPlier to either-

4-3.5.1 removal, Or temporary or permanent diversion, of the apparatus in question or the

subject matter of the adverse right in question' or

4.3.5.2 the Works being carried out notwithstanding the interference'

in either case on terms previousry approved in writing by the Lessor, whose approval may not be

unreasonablY withheld.

4-3.6 Obligation to obtain consents -^ l

nll*:m'ffi[: ]'JlH:ilIlil'::,l.ll,i: :1ffi..'IH:,:ll[T,::H::fi I
the Lessee must pay any reasonabre sums by way of compensation that may be required for

giving them.

4-3.1 Nuisance

The Lessee must not do, or permit or suffer to be done, on the Site anything that might be or

become a danger or nuisance to any adjoining Landrords or to members of the public generally, or

cause damage to any adjoining property or to any apparatus, or interfere with any adverse rights

or apparatus, unress permitted by a consent and then onry in accordance with the terms of the

consent. ln carrying out the works the Lessee must take all necessary measures and precautions

to avoid such danger, nuisance, damage or interference'

t
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4-3.8 lndemnig against liability for nuisance

The Lessee is to be answerable for, and must indemnify the Lessor against, all actions, costs,

claims, demands and liability whatever in relation to any failure by the Lessee to comply with its

obligations under this paragraph 4-3 or with the terms of any consent or othenruise in relation to the

carrying out of the Works, including without limitation all actions, costs, claims, demands and

liability in respect of the death of, or personal injury to, any person, whether engaged in the

carrying out of the Works or othenrise, unless they arise from any willful or negligent act or

omission of the Lessor or of any person acting for or under the control of the Lessor.

44 Materials

4-4.1 Unavailable materials

lf, due to circumstances beyond its control that were not reasonably foreseeable at the date of this

O agreement, the Lessee is unable, despite having used all reasonable endeavours, to obtain any of
the materials refened to in the Building Documents, it may substitute alternative materials of no

lesser quality as nearly as may be of the same quality.

4-4.2 Undertaking as to materials

Notwithstanding anything to the contrary contained or implied elsewhere in this agreement, the
Lessee undertakes that no material or substance not in accordance with good current building
practice will be used or incorporated in the Works.

4-5 Variations

4-5.1 Variation

References to a'variation' are references to any major amendment to or major departure from the
Building Documents and the details of the Works contained in them, whether by way of alteration
addition or omission.

+5.2 Unacceptable variations

References to an 'unacceptable variation' are references to any variation that would substantially

alter the design, layout, nature, capacity or standard of construction of the Premises as provided

for in the Building Documents without the consent of the Lessor.

I
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4-5.3 Permitted variations

References to a'permitted variation'are references to-

4-s.3.i any variation, not being an unacceptable variation, that is required by a local or other

competent authority either as a condition of the grant or continuance in force of an

approval or in consequence of any variation, relaxation or waiver of an approval,

+s.l.z any variation that is made in order to comply with the Lessee's obligations under '

ParagraPh 4-3,

4.5.3.3anyvariationmadeinaccordancewithparagraph44.l,and t
4.5.3.4 any other variation, not being an unacceptable variation, that is proposed by the

Architect.

4-5.4 Notification of variations required

The Lessee must promptly notify the Lessor of any variation required by a local or other competent

authority either as a condition of the grant or continuance in force of an approval or in

consequence of any variation, relaxation or waiver of an approval.

4-5.5 Building Documents

References in this schedule to 'the Buitding Documents' are to be construed as referring to the

Building Documents as froni time to time varied by any permitted variations'

4-O The Building Contract and related matters

4-6.1 'The Building Contractor'

subject to paragraph 4-6,6, 
,the Buirding contractor' means the Buirding contractor who shall be

awarded the contract for the construction of the works by the Lessee'

4-6.2 'The Building Contract'

subject to paragraph 4-6.6, 
,the Building contract' means a contract for the carrying out of the

works which contract will have to be approved by the Lessor which approval shall not be

t
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unreasonably withheld or delayed once the award of the contract to construct the Works has been

awarded to the Building Contractor;

4-6.3 The Lessee's obligations

4-6.3.1 Entry into the Building Contract

Upon awarding of the contract the Lessee will enter into a formal Building Contract with the

Building Contractor and appoint the Architect to perform the functions of the architect under it.

4-6.3.2 Variation of the Building Contract

The Lessee must not without the prior written consent of the Lessor, whose consent shall not be

unreasonably withheld vary or modify the terms and conditions of the Building Contract, but

references in the remainder of this schedule to the Building Contract are to be construed as

refening to the Building Contract as from time to time varied or modified with that consent.

4-6.3.3 Compliance with the Building Contract-the Lessee

The Lessee must comply with its obligations under the Building Contract at all times

4-6.3.4 Gompliance with the Building Contract-the Building Contractor

The Lessee must use all reasonable endeavours to ensure that the Building Contractor complies

with his obligations under the Building Contract at all times.

4-6.3.5 Waiver of rights

The Lessee must not waive any of its rights under the Building Contract, but use all reasonable

endeavours to enforce them.

4-6.3.6 Notification of breaches of contract

The Lessee must notify the Lessor promptly of any failure by the Building Contractor to comply

with his obligations under the Building Contract and of any circumstances likely to give rise to such

failure.

I
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4-6.3.7 Determination

The Lessee must not without the prior written consent of the Lessor, whose consent shall not be

unreasonably withheld exercise or seek to exercise any right that may be or become available to it

to determine the Building Contract or to treat it as determined'

4-6.4 The Lessor and the Building Contractor

4-6.4.1 The GontractoCs Deed

The Lessee must ensure that a deed in the form or substantially the same form as the draft deed

annexed to this agreement marked A and initialed by or on behalf of the parties ('the contracto/s t
Deed,), is delivered to the Lessor as soon as the same is executed by the Building Contractor'

4-6.4.2Assignment of the Building Contract

lf so required in writing by the Lessor on or at any time after determination of this agreement in

accordance with paragraph 4-1z.s,the Lessee must assign the full benefit of the Building contract

and his rights and remedies under it to the Lessor, in any manner the Lessor requires.

4-6.5 Restriction on replacement contracts

lf the Building contract determines, the Lessee may not enter into another contract with any I
person for the carrying out of the works unless that person and the form of the contract have been I
previousry approved in writing by the Lessor, in which case a deed to the same effect as the

contracto/s Deed, duly executed by that person, shall be delivered to the Lessor as soon as the

same is executed

4-6.6 The New Building Contract

lf the Lessee enters into a contract ('the New Building contract') with any person ('the New

Contractor,) in accordance with paragraph 4-6.5, this schedule is subsequently to have effect as if

references to the Building contract and the Buitding contractor were references to the New

Building contract and the New contractor respectively and as if references to specific clauses of

the Building contract were references to the corresponding clauses of the New Building Contract'
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4-6.7 The Architect

4-6.7 .1 The Architect's Deed

The Lessee must ensure that a deed in the form or substantially the same form as the draft de c
annexed to this agreement marked B and initialed by or on behalf of the parties ('the Architec s

Deed'), is delivered to the Lessor as soon as the same is executed by the Architect.

4"6.7.2 Replacement of the Architect

The Lessee must not appoint any person other than the Architect to perform the functions of t e

architect under the Building Contract or appoint any person to perform any equivalent functio ,s

under any New Building Contract unless that person has been previously approved in writing )y

the Lessor, in which case a deed to the same effect as the Architect's Deed, duly executed by il at

person, shal! be delivered to the Lessor as soon as the same is executed.

lf the Lessee appoints any person in accordance with this paragraph, this schedule rs

subsequently to have effect as if references to the Architect were references to the person io
appointed.

&6.8 Fundamenta! breach

Failure by the Lessee, for any reason, to comply with its obligations under paragraphs 4-6.3.1 4-
6.4.1 or 4-6.7.1is to constitute a breach of a fundamental term of this agreement

4,7 Carrying out of the Works

+7.1 Commencement

Subject to Clause 2.1 of this Agreement the Lessee and the Lessor must commence tl':ir
respective Works immediately as soon as all approvals necessary to enable them to do so lauvfi 1y

have been obtained.

4-7.2 Completion and maintenance of the Works
Subject to all approvals and consents from time to time necessary being obtained and continu ,rg

in force, the Lessee must diligently carry out and complete the works-

4-7.2.1 in a good and workmanlike manner and with sound materials of their respective kinds

4'7.2.2 in accordance with the terms of all approvals, and otherwise in compliance w1h ; ny

To

restrictions,
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4-T.2.Sinaccordancewiththetermsofallconsents,

4-7.2.4 in accordance with the Building Documents' and

4-7.2.5 otherwise in accordance with the provisions of this schedule

4-7.3 Maintenance of the Works

During the progress of the works the Lessee must maintain them in good order and condition, and

take a1 necessary measures and precautions to protect them from damage by fire and to keep the

Site secure against tresPassers.

4-7.4 lndemnity against fees and costs

The Lessee must-

t

4-7.4.1

4-7.4.2

pay, and indemnify the Lessor against, all fees, charges and other payments whatever

that may at any time be payabre to any rocar or other competent authority in respect of

the Works, including any VAT payable on them' and

be answerable for and indemnify the Lessor against all actions, costs, claims' demands

and liability in relation to any failure by the Lessee to comply with its obligations under

paragraphs 4-7 .2.1 lo 4-7 .2.5 t
4-7.5 Use of the Site

4-7.5.1PurPose

The Lessee must not use or occupy the Site, or permit or suffer the site to be used or occupied,

for any purpose other than carrying out the works, or as otherwise agreed in this agreement'

4-7 .5.2 U nneeded materials

The Lessee must not deposit, or permit or suffer to be deposited, on the site any materials that are

not required for carrying out the Works or as otherwise agreed in this Agreement'
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4-7.5.3 Sale of gravel etc

The Lessee must not sell or dispose of any earth, clay, sand, gravel or other material from the Site

or permit or suffer it to be removed except so far as is necessary for carrying out the Works.

4-7 .5.4 Articles of value

The Lessee must notify the Lessor immediately if any articles of value or of historic or prehistoric

interest are discovered in the course of carrying out the Works. Subject to the rights of the

Government of the Republic of Kenya over such articles, the Lessor is to have the sole property in

any such articles and they must be dealt with as the Lessor directs.

+7.6 Notices received

The Lessee must promptly inform the Lessor if it receives any notice, whether from a local or other

competent authority or from an adjoining Lessor, relating in any way to the Site or the Works, and

must supply a copy of every notice to the Lessor within Five (5) working Days after receipt of it.

4-7.7 lndemnity against unpaid suppliers

The Lessee must indemnif, the Lessor against all claims by unpaid suppliers in respect of any
goods or materials from time to time on the Site.

4-8 Reviewof the Works

4-8.1 Site inspection

4.8.1.1 Right of lnspection

The Lessor and/or the Surveyors acting on its instructions may at any reasonable time, on giving

the Lessee or the Architect reasonable prior notice of their intention to do so, enter the Site and the
Premises to view the state and progress of the Works and at no cost to the Lessee.

4-8.1.2 Unnecessary interference

ln the exercise of their rights under this paragraph, the Lessor must not unnecessarily or
unreasonably interfere with the carrying out of the Works.
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4-9 lnsurance of the Works

4-9.1 lnsured risks

References to'insured risks' are references to-

4.9.1.1

4-9.1.2

4.9.1.3

fire, lightning, explosion, aircraft, including articles dropped from aircraft' riot' civil

commotion, malicious persons, earthquake, storm, tempest, flood, bursting and

overflowing of water pipes, tanks and other apparatus and impact by road vehicles'

any other risks required to be insured against pursuant to the Building contract, and

such other insurabre risks as the Lessor requires and notifies in writing to the Lessee. t
4-9.2 Lessee's obligation to insure

From the date of this agreement until completion of the Lease, the Lessee must insure the Works

against loss or damage by the insured risks, in an amount equal to the full cost of reinstating the

works, or such part of them as have from time to time been canied out, in the event of their total

destruction, together with the cost of demolition, site clearance, architects' and other professional

fees

4-9.3 LiabilitY insurance

The Lessee must immediately effect and subsequently maintain any insurance, for any amount, I
that the Lessor from time to time reasonably. requires in respect of the Lessee's liability under, and a
any liability of the Lessor in relation to, the matters referred to in paragraphs 4-3.7 and 4-3'8'

4-9.4 APProved insurers

lnsurance must be effected in such reputable insurance office or with such underwriters and

through such agency as the Lessor may from time to approve, such approval not to be

unreasonablY withheld.

4-9.5 Premiums

The Lessee must pay ail premiums and other money necessary to effect and maintain the

insurance required by this schedule, and must produce to the Lessor on demand a copy of the

certificate of the policy of insurance and the receipt for the current year's premium'
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4-9.6 Lessor's power in default

lf the Lessee fails to insure in accordance with this schedule, the Lessor may, without prejudice o

any other right or remedy of its in respect of the failure, itself effect and maintain the requir d

insurance. All premiums and other money paid by the Lessor for that purpose must be repaid y
the Lessee to the Lessor on demand.

lo

4.9,7 lnsurers' requirements

The Lessee must comply with all requirements of the insurers, and must ensure that the Build g

Contractor, the Architect and all persons acting for or under its control comply with them, Neit cr

the Lessor nor the Lessee may do, or permit or suffer to be done, on the Site or in relation to re

Works anything that might render any policy of insurance effected in accordance with re

provisions of this schedule void or voidable, or as a result of which payment of the policy mor )y

might be withheld in whole or in part.

&9.8 Damage and reinstatement

The Lessee must notify the Lessor immediately on the occurrence of any damage to, or

destruction of, the Works, whether or not caused by any of the insured risks, and in any such c se

must, subject to all necessary consents and approvals being obtained, promptly reinstate re
Works in accordance with the provisions of this schedule.

&9.9 lnsurance money

All money received under any policy of insurance effected in accordance with paragraph 4 '.2
must be placed in a bank account and must subsequently be released to the Lessee from he

O account by installments against certificates issued by the Architect or other evidence acceptabl, to
the Lessor

4-10 Time for completion of the Works

4-10.1 Estimated completion date

Subject to the provisions of paragraph 4-10.2, the Lessee must use all reasonable endeavour to

carry out the Works to a stage entitling the Architect to issue a certificate in respect of all of he

Works pursuant to the provisions of the Building Contract not later than Fifty Four (54) Mor hs

from the Commencement Date or Thirty Six (36) Months from the Start Date ('the Estim; ed

Completion Date').

l8
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4-ll.zDelaying factors and extension of time

lf on one or more occasions the carrying out of the Works is delayed and the delay is notified to

the Lessor and to the Surveyors by the Architect as being in the Architect's opinion attributable

to-

+10.2.1 force maieure,

exceptionally adverse weather conditions,

civil commotion, local combination of workmen, strike or lock-out affecting any of the

trades employed upon the Works or any of the trades engaged in the preparation

manufacture or transportation of any of the goods or materials required forthe Works,

the Government of the Republic of Kenya exercising, after the date of this agreement,

any statutory power directly affecting the execution of the Works by restricting the

availability or use of labour essential to the proper carrying out of the Works, or

preventing the Lessee or the Building Contractor from, or delaying the Lessee or the

Building contractor in, securing any goods, materials, fuel or energy that are essential

to the proper carrying out of the Works,

a local authority or statutory undertaker carrying out work in pursuance of its statutory

obligations in relation to the Works, or failing to carry out such work,

destruction of, or damage to, the Works by any insured risk in respect of which the

Lessee has complied with his obligations under paragraphs 4-9'2 and 4-9'7,

any labour, goods or materials required for any of the Works being unavailable due to

any circumstances beyond the control of the Lessee and the Building Contractor and

not foreseeable at the date of this agreement;

4-10.2.2

4.10.2.3

4-10.2.4

4.10.2.5

4.10.2.6

4-10.2.7

t

t

then on each such occasion the Lessee must be allowed an extension of time for carrying out the

Works to be determined in accordance with paragraph 4-10.3, and the date by which the Lessee is

required to carry out the Works as provided in paragraph 4-10,1 is to be postponed accordingly lT

BETNG AGREED AND UNDERSTOOD that if the Lessee is entitled to an extension of time as a

29
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result of the delay on the part of the Lessor together with an extension of time as a result of any I

the matters provided for in this paragraph 4-10.2 then the extension of time granted to the Less, ;

under paragraph 4-10.3 shall be in addition to the extension of time granted pursuant to the del /

on the part of the Lessor and such extensions of time shall run separately and not concurrently.

4-10.3 The period of extension

The period of the extension of time is to be that certified by the Architect as being reasonable a J

approved in writing by the Lessor.

4.11 Practicalcompletion

4-1 1.1 Certificate, practical completion and i ns pection

References to a'certificate' are references to a certificate by the Architect to the effect that in i s

opinion practical completion of the Works has been achieved. 'Practical completion', for I e

purposes of this agreement, has the meaning as in the Building Contract.

I

4-1 1.2'The Certifi cate of Practical Co mpletion'

'The Certificate of Practical Completion' means the certificates issued by the Architect pursuant ro

the provisions of the Building Contract and paragraph 4-11.1 above.

4,11.3 The Certificate Date'

'The Certificate Date' means the date on which the Certificate of Practical Completion is issued.

O 4.11.4 Outstanding uvork and rubbish clearance

The issue of the Certificate of Practical Completion is not to lessen or affect the obligations of re

Lessee under this schedule in relation to the Works in any way, and the Lessee must as soon rs
practicable after the Certificate Date, carry out and complete in accordance w1h the provisions of
this schedule any of the Works that have not been completed on the Certificate Date, and )n

completion of the Works, ensure that all rubbish and all building and other materials ; rd

equipment are removed from the Site,

r0
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4-11.5 As built Plans

within Twenty (20) working days after the certificate Date, the Lessee must supply to the Lessor

a complete set of 'as built' plans and drawings in relation to the Works'

4-12 Termination

4-1z.1Termination on failure to commence or complete the works

subject to the provisions of crause 2 of the Agreement and clauses 4-10.1 and 4-10'2 of

schedure 4, if for any reason the works have not been started by the start Date, time being of the

essence, or if for any reason, and notwithstanding the provisions of paragraph 4'10'1' the

certificate of practical compretion has not been issued by the end of the period of Fifu Four (54) )

Months immediatery foilowing the commencement Date or Thirty six (36) Months from the start 
t

Date , time being of the essence, or if for any reason not invorving default by the Lessor, the Least

is not executed, then the provisions of paragraph 4-12.4 are to have effect immediately or, as the

case may be, at the end of the relevant period'

4.lz.zTerminationforsuspensionof,ordefectsin,theWorks
rf, at any time and for any reason either the carrying out of the works is wholly or substantially

suspended or the Works are otherwise not proceeded with regularly and diligently, and in either

case the default continues for or is not remedied within six (6) Months after service on the Lessee

by the Lessor or the surveyors of a notice specifying the default and invoking the provisions of this

lffi*Tl *j:x ;I'H:x'r.ffi#1lJ :::ffiIi:Tl,l" ;ffi:['q[ru I
circumstances to which pdragraph 4-12.6applies, then the provisions of paragraph 4-12'4 are t'

have effect immediately at the end of the relevant period - provided further however that if the

stoppage in the carrying of the works is caused by a dispute between the Lessee and the Building

contractor and one of the parties thereto has invoked the arbitration clause contained in the

Building contract, time shall not run until the resolution of the arbitration or the expiry of Twelve

(12) months from the date of issuance of the notice whichever shall be earlier'

4-lz.3Termination on winding'up etc of the Lessee

rf at any time the Lessee, or where the Lessee comprises more than one person any one or m.re

of those persons, being an individuar dies, or has a receiving order made against him, or is

adjudicated bankrupt, or being a company has a petition presented for its winding up, or enters

into riquidation whether compursory or voruntary, except for the purpose of reconstruction or

3l
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amalgamation on terms previously approved in writing by the Lessor, or has a re( ,iver appointed

over all or any of his or its assets, or enters into a composition with his or its cr, litors, then the
provisions of paragraph 4-12.4 are to have effect immediately.

+12.4 Termination bythe Lessor

ln the circumstances specified in paragraph 4-12.1 the Lessor may, immediatel or at any time
subsequently, re-enter the Site or any part of it in the name of the whole, and rake and retain
possession of it, with all completed or partially completed works on it and any br lding and other

materials and plant and equipment on it belonging to the Lessee, which are to -,e forfeited and

become the property of the Lessor without the Lessor being liable to make to he Lessee any
compensation or allowance in respect of them. On such re-entry this agreemen is to determine

immediately and cease to have effect, except for clause 11.2 and paragraphs 4 6.4.2 and 4-g.g
and without prejudice to any pre-existing right of action of any party in respect r' any breach by
any other party of his obligations under this agreement, including where applic rble the breach
giving rise to the Lesso/s right of re-entry, and the parties are to be released rom any further
liability under this agreement.

4-12.5 Failure to obtain approvals

lf, despite compliance by the Lessee with its obligations in that behalf under t is schedule, an
approval is revoked, or if the Lessee is unable despite having used all reasonab : endeavours to
obtain a necessary consent or approva!, or to obtain it except on terms involvin, a variation, not
being a permitted variation, or to obtain a necessary consent otherwise than or terms involving
payment of an unreasonable sum by way of compensation, and if in any such case the Works
cannot as a result be carried out in accordance with this schedule, the Lessee nay at any time,
unless the provisions of paragraph 4-12.4 have already taken effect, invoke re provi$ions of
paragraph 4-12.6 by notice to the Lessor.

4-12.6 Termination by the Lessee

lmmediately on service of notice in accordance with paragraph 4-12.5, this rgreement is to
determine immediately and cease to have effect, except for clause 11.2 and par; ;raph 4-g.g and
without prejudice to any right of action of any party in respect of any breach by i ,ry other party of
its obligations under this agreement, and the parties are to be released from a y further liability
under this agreement.

32
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4-12.7

upon termination of this Agreement, the Lease shall also be terminated and the Lessor shall cause

to be registered against the Titte of the premises a note indicating the termination of the Lease and

its discharge as an encumbrance against the Lessor's tifle over the parcel of land.

4-13 Arbitration

4-13.1 Arbitration of disPutes

Subject to the provisions of paragraph 4-13.4, any dispute or difference that arises between the

parties as to the construction of this schedule, or the respective rights, duties and obligations of the

parties under it, or any other matter arising out of or connected with the subiect matter of it, must

be refened to the decision of an arbitrator if either the Lessor or the Lessee so requires at any time 
I

by a notice served on the other (an 'arbitration notice'). The arbitration must be conducted it

accordance with the Arbitration Act 1995'

4-13.zAppointment of the arbitrator

The arbitrator is to be appointed by agreement between the Lessor and the Lessee, or if within

Thirty (30) days after service of an arbitration notice the Lessor and the Lessee have been unable

to agree, then on the application of either of them by whichever they agree to be appropriate

having regard to the nature of the dispute or difference in question of (1) the chairman for the time

being of the Chartered lnstitute of Arbitrators (Kenya Chapter) (2) the Chairman of the

Architectural Association of Kenya (AAK) or, in each case any other person authorised by the

Chairman to make appointments on his behatf'

4-13.3 Appointment in default of agreement

lf, within Forty Five (45) days after service of an arbitration notice the Lessor and the Lessee have

been unable to agree which of the persons referred to in paragraph 4-13.2 is appropriate to

appoint the arbitrator, then he is to be appointed, on the apprication of either the Lessor or the

Lessee, by the chairman for the time being of the Law society of Kenya or any other person

authorised by him to make appointments on his behalf'

t

4.13.4 Certificate of Practical completion excluded from arbitration
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Paragraph 4-13.1 is not to apply to any dispute or difference between the :arties as t rhe

propriety of the issue or non-issue by the Architect of a Certificate of Practical ( rmpletion fr the

Works.

SCHEDULE 5

All that parcel of land situate in the City of Nairobi in the Nairobi Area of the Fr:public of I nya
containing by measurement Four Thousand Six Hundred and Seventy Four de;imal Six N rrght

(4,674,60) Hectares or thereabouts and known as Land Reference Number 219',9 comprise in a
Grant registered in the Land Titles Registry at Nairobi as Number l.R. 70118i i the dimer ons
abuttals and boundaries of which are more particularly delineated and describerl on Land S rvey

Plan Number 205580 deposited in the Survey Records Office at Nairobi and then on borderer red;

5
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Drawn iointly bY

Nyiha, Mukoma & Co' Advocates

3'd Floor, Otd Mutual Building

KimathiStreet
P.O. Box 28491, 00200

Nairobi - KenYa

Tel224924718
Fax2249373
Email: nvihamukoma@africaonline'co'ke

Website: www.nvihamukoma.com

And

AHMEDNASIR ABDITGDIR & CO' ADVOCATES

2nd Floor, CBA Building

Standard Street

P.O. Box 57731-00200 Nairobi, Kenya

T et'. 2217 886 I 221 54221 343957

Mobile: 07 22 207 097 F ax 2213582

Email: ahmedabdi@ahmedabdi.com

Website: www.ahmednasirabdikadir'com

I

l
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ATALLED PROJECT . CONSTRUCTIO]I FOR STAFF FENCIilG PROJECT

AT EillBAXASl, NAIROBI

grATuS REPORT AS AT 4m AUGUST, 2Ot4

ln the meeting between the contractor and 1(AA committee members on 17th April, 2014

the parties discussed the contractor's claim. lt was noted that:

d)' The contractor never mobilized equipment and casual personnel

b) The contractor never took over the site due to squatters' problem and approval of
design by NCC

c) The issue of city council approval beyond the Authority's control
d) The contractor fell short in sustaining most items in the claim fonuarded to the

Authority, as mentioned below.

Upon request from the negotiation team on the final compensation request, the

contractor indicated that he would leave it to the Authority to propose a figure for
paymenU compensation.

The negotiation committee, had earlier on after diligently considering all the factors,

recommended the following:-

a) That compensation be considered for only actual costs incurred in relation to this
contract, which were:

. Payment to CIC insurance Co. for renewal of performance bond of Kshs.

910,000/= subject to validation of the same. This covered the period from

2008 to 2010.
. Preliminaries as per the initial BQs and which have actually been incurred:

Kshs.100, 000/= subject to validation of the same.
. Payment to supervisory staff during the initia! 6 months contract period of
Ksh.990, 000/=. The contractor had engaged supervisory staff on standby
just in case the green light to embark on the project was given by XnR.

Casual employees were not considered in this case.

Upon verification of the receipts, and upon emerging that the same are a forgery as

explained here in above, the Committee recommends that the Contract be considered

terminated from the time of occurrence of the fraud, and that the Authority does not

make any payments to the Contractor.

A copy of the negotiation committee report is attached.

?
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MEMO
TO

FROM

REF

DATE

SECRETARY, TENDER COMMITTEE

CHAIR, NEGOTIATION COMMITTEE

TENDER No KAA/ES/|\W76/C - EMBAKASI STAFF

HOUSING FENCING PROIECT

23no ]uKy 201,4

SUBIECT NEGOTIATION FOR COMPENSATION TO CONCEPT

CONSTRUCTION CO. FOR STAFF FENCIN G PROIECT AT EMBAKASI, NAIROBI

o 1. BACKGROUND

The project for fencing of Embakasi staff houses was tendered in July 2008' The

objeciive was to fence KAA land in Embakasi to protect it from encroachment by

unauthorized people. The scope of works included survey to re-establish beacons;

demolition of exLting barbed wire and timber fencing and construction of a

masonry fence and installation of 3 no. steel gates.

The project was awarded to Concept Construction Co. on 16ft October 2008. The

contract'for the same proiect was signed in February 2009. The effective date of the

project implementation was on 8th June 2009.

2.C ENGE

The proiect did not start as planned as the Nairobi City Council did to approve the

project design following KAA's application for approval. Eviction of the squatters

from the site was a problem then, however, that has since been resolved'

[)ue to the above, the contractor never took over the site.

J'he contract has also not been terminated to date.

The contractor has written a demand letter for compensation of Kshs. 25,337,663.50

which culminatecl in the Authority appointing a negotiation team on 25th February

2014 to agree on an amicable amount for award to the contractor.

The Committee requested for more time to study the documents the contractor

presented and to u"rify the receipts presented with regard to claim for Performance

Guarantee renewals.

o I
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on 26h June, 2014 the Authority wrote to CIC General Insurance Limited seeking

authentication of the following receipts for PurPoses of verification to enable the

Authority consider them for payment'

ReceiptNo.l4g0datedl6soctober2008forpaym-entofKshs'245,199.35
payment of renewal of Performance Bond No KAA/ FS / HO /576 /C

Receipt dated 13h APril , 209?-for payle-nt--"I fy 245'\99'35 being pa

renewal of Performance Bond No KAA/FS/HO/576/C

c.ReceiptNo.2585dated14ftoctober2009forpaymentofryF245,799,35
payment or ,"r,"*ul of Perfor^*." Bond No rAn/ FS/HO/576/C

d.ReceiptNo.362gdatedl2hApril,_2010for.paymentoj.ryF245'799'35
payment of re.e*al of Perfor^"i." Bond No fAn/ FS/HO/576/C

e.Receiptno.4S0ldatedl3hoctober20l.0forpaymentof.sh'.245,799.35
payment or r..,L*"lof perfor*"*" Bond No KAA/FS/HO/576/C

By a letter dated 3ra ]ul!, 2014 clc General Insurance Limited wrote to the Authori

stated the following:

a

b

L

3

a. That during the period within which the receiPts are purported

(l5tt October 2008 and 13h October 2008), CIC General Insurance,

issuer of the receiP ts was not even in existence

b.That in view of a' above, CIC General lnsurance

pts in their records and as such confirmed the same a forgerY'
recel

The Committee held a second meeting with the Contractor on 15h JUJy ' 201'4

*h.ru the following was addressed:

a. The contractor was uPdated with regard to paY

renewal of the Performance Guarantee taken out bY

the AuthoritY

b. The meeting was told that, the AuthoritY verified the receiP

that the said receipts were a forgerY as theY had not emanated

Insurance

c. The meeting noted that although the Contractor rePeatedlY

payment of the renewals, the Authori

period of the claims

ty had remained exPosed during the
for
tire

of

and

to have been
the

was not in a Position to thr

ments made with re
the Contractor in favou

ts and was
from CIC

put in a cla

to
of



d The Contractor was reminded of the seriousness of presenting a, fraudulent

payment claim and the grave ramifications that could accomPany such actions'

o

o

e. The Contractor was informed that the matter will be forwarded to the relevant

structures of the Authority for a final decision and that he would be advised

formally after the completion of the internal Processes.

3. NEGOTIATION

In the meeting between the contractor and KAA committee members on L7h April 2074'

the parties diJcussed the contractor's claim. It was noted that:

i1. The contractor never mobilized equipment and casual personnel ,I
b. The contractor never took over the site due to squatters'problem and approval ol

design bY NCC.

c. The issue of city council approval was beyond the Authority's control'

rl. The contractor fell short in substantiating most items in the claim forwarded to

the AuthoritY, as mentioned below'

Upon request from the negotiation team on the final compensation request' the

contractor indicated that he woul,l leave it to the Authority to propose a figure for

pa yment/ comPensa tion.

Further, the contractor observed the neerl to maintain a good relationship with the

Authority and the need to avoid lengthy litigation Processes'

With emergence of the forgery claims however, the rneeting of 16h July' the Contractot

was inJormed the gravity o-f piesenting fraudu-lent claims to the Authority'

The Contractor to-ot noie of the issuJs raised and indicated ignorance on the forserf

vowing to conduct investigations for himself'

He nevertheless hoped that due consideration would be given to the rest of the claim

but the team indicated that matter-of forg"ry would be the pertinent matter and had tc

be clealt with first before all other matters'

Further,considering his overall claim comprised of forged documents' the basis o'

which the initial proposea .o*p"r,sation was based, ih"tt would be no furthe

negotiation and ih"'initiul proposed compensation of Kshs' 2'000'000: had been

withdrawn.

4.R M DATI
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The negotiation committee, had earlier on after diligently considering all the factors,
recommended the following: -

a) That compensation be considered for only actual costs incurred in relation to this
contract, which were:

. Payment to CIC insurance Co. for renewal of performance bond of Kshs.
9'1.0,000/ =, subject to validation of the same. This covered the period from
2008 to 2010.

. Preliminaries as per the intial BQs and which have actually been incurred:
Kshs. 100,000/=. Subject to validation of the same.

. Payment to supervisory staff during the initial 6 months contract period of
kshs. 990,000/ =. The contractor had engaged supervisory staff on standby
just in case the green light to embark on the project was given by KAA.
Casual employees were not considered in this case.

Upon verification of the receipts, and upon emerging that the same are a forgery as

explained here in above, the Committee recommends that the Contract be considered
terminated from the time of occurrence of the fraud, and that the Authority does not
make any payments to the Contractor.

TENDER COMMITTEE ACTION:

1. Immediately terminate the contract

2. Take further necessary action with regard to the forgery as required under the

law.

Report submitted by

Carol Mwanzia.

Ceorge Kamau.

Martin Kamau.

Fred Odawo......,.....

Lr- .(..?...
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KAA
C

Kenya Airports Authority

KAA|6|24NOL. 12 (16)

Clerk of the National Assembly
Clerk's Chambers
National Assembly
Parliament Buildings
P.O. Box 41842,00100 GpO
NATROE!

Dear Sir,

RE: ADDITTONAL INFO

Head Office, Airport North Road
P.O. Box 19001 - 00501 Nairobi, Kenya
Tel: +254 - 020 - 822111/ 661'1000 / 6612000
Fax: +254 - 020 - 822078,827304
Email: info@kenyaairports. co.ke
www. kenyaa i rports. co. ke

3othJuly,201+

To

Please find attached Updated Matrix on illegally acquired land, as directed bv the
Public lnvestment committee (plc) in a meLting heid on znd July 2014.

Kindly sign and stamp a copy of this letter to acknowledge the receipt of the
documents as stated above.

Yours faithfully,

o
JOHN
GENERAL MANAGER.FINANCE

Cc; Kenya NationalAudit Office
Anniversary Towers,
P.O. Box 30084-0100
Loita St.
NAIROBI
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Kenya Ai rports Authority

KAN6|24NOL. 12 (16)

Clerk of the National Assembly
Clerk's Chambers
National Assembly
Parliament Buildings
P.O. Box 41842,00100 GPO
NAIROBI

Head Office, Airport North Road
P.O. Box 19001 - 00501 Nairobi, Kenya
Tet. +254 - 02A - 822111 / 6611000 / 6612000
Fax. +254 - 020 - 822078,827304
Email: info@kenyaairPorts"co. ke
www. kenyaairports.co. ke

1Sth August, 2014

\r..t-\un1fu,

du (( zu, .t

n
+(

Dear Sir,

RE: ADDITIONAL INFORMATION

Please find attached Report on NAS Alrpofi Services Ltd. as directed by the Public
lnvestment Committee (PlC).

Kindly sign and stamp a copy of this letter to acknowledge the receipt of the
documents as stated above.

Yours llv

JOHN THUMBI
GENERAL ER.FINANCE

Cc: Kenya NationalAudit Office
Anniversary Towers,
P.O. Box 30084-0100
Loita St.
NAIROBI

G
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REPORT ON NAS AIRPO RT SERVI CES LIMITED

1. The Parcels of Land & official searches at Lands office

The subject parcels of land are Land Reference No. 9042/45 (IR 86453) and 46 (lR 54199)

respectivety. rfre following information was obtained from official searches at the

Lands Office:
, The titles in respect of the two parcels were surrendered on 8th September 2009

to the Government in exchange for New Grant Number IR720695/1''
. The Deed File No. 1,20695 was missing at the Lands Office; therefore, official

search could not be obtained.
. At the time of the surrenders, the registered proprietor of the parcels was NAS

AIRPORT SERVICES LIMITED.
, Official searches could not be issued for titles that had already been surrendered.
. Copies of the titles obtained are attached herewith for ease of reference.

2. Official Searches on NAS Airport Services Limited at Companies Registry

As per the official search CR12 obtained at the Companies Registry 6n $th August 2014

(and in respect of the last annual returns dated 8th May 2074), the

directors/shareholders of the company were as follows:

Name Address NationalitY Shares

DIRECTORS
Richard Omwela

Denis Joseph Hasdenteufel

Alan Mukittrick
James Mworia

P.O. Box 30333-00100, NBI KenYan

4 Place De Londres French
Continental
Square BP 1,9707,95726 Roissy
Charles De Gaulle De Cedex
France

P.O. Box L9010, NBI
P.O. Box 10518, NBI

Kenyan
Kenyan

Nil

Nil

Nil
Nil

KAA

AT
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REPUlrLrc ut "n*1,_<::..4 -

T'HE REGISTRATION OF TITLES ACT

;
*1,
lt

q lor

(Chopti ?81)

ci^Fr No \q B t +S3

cS) ANx. Rm xsh<.I,?4s,06S,/- (Revisrble)

(hc.crnrl(c.callcd'thcCrlot.c")lll tbr(pi@of lrtrdsrtualc rrr thc CJty of NarroSr ln tl^lltolll AIILA

trXRtiUtcodr.rhrn8bymasurcmcnl lhrec dccruul tltrughL nought nouqht (J'000) hcclaro:i

rtn or thc(.alrouts that ts to srl llnrl llcfcrcncc Numbcr 904 l/'l S

whlch sud pice of land wtth tbc dimc[s'onr abullalr 'ild 
boundrrrq lhcrcof 

'6 
dcllnatcd on thc pl]n

roncxcd hcrcto atrd moic Pirtrcul6tly on knd Suflcy ltt'b Nullbcr 229S71 dcPosrtcd rrl thc

Swcy Rccor.lr Om@ al Nnirobl'fo I'loD for thc t"m ol sc ucrl t) I ivo ( 7 5 ) yea I s

[roilrhc lirrst ddyof Jallusry OilxDtgaldv6Esnrdnd Ttro thr>rrsantl

SuDr8fi to (o) thc payncnt rn ndvoncu on th' h'!t dl,v of Jnilunry ln 4ch ycol of tbc anDu^i rcnt o[

Sbrlhrgr one mrllion tro hrtndtcd ond forty five thoustrnd rlld siv.t) l-iv"'
(Xshs.i,215,t,6s/-) (llevrs^blc) r.e.I. I.I 2000

(b) thc proYlsloot ol (hc GovQ(Mcut l'andi Act (choPt:( 280)

(c) tho f olloHing spec.irl cooditrons (l'lnucI','):-

5o{t4!/L
G:\ (sk

T,zNoW Al,t, MEN BY II{ESE PRESET{TS tltat rr oursuancc of a surrendcr rcgistcrcd

{} rhu Gu",,.,,ilcnr t,a*d.tittes Reglstry at Narrobi as l.)t. 3{Jb8?/J l'Ht pilllsll)i)N'I

oIl.Illt,RF,PUl}LIcoFKENYAhelcbyGrdntsUntoNAsAIRPoRTsti[v1(:IlsLl}ll'ILD,alimrLe([

TtRlt: 75 )'enrs fron 1 . l. J000

llabrlrty co[pnny hsYing its ]cg!s1(:letl oIfrce Jt NAIROI]l(l'ost Otl luc Box Ntrilber

l9olo)

t
x$

ll iJ
titi

G
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I N 1t1t-: l{tTNE,SS w|.|[REOF t. , SA]IMY Sl L/\.S XOMEN MWAIlA

thc Commis;sioirer of Lail(ls hilv.i by order of thc

['rcsidcrt hercurto s(rr my huhd this l$Ttl
daj- of fhfr--/ l'Eo tlrousarLd anrl one

IJ
in lhe presence of :-

REGI S1'ILAR
TAT.rrEmrME

0lj
Ifi,NCT'@I:

TLES

!l3r!-Lvi
Cathrrine Kungu

R6gisttar of'Iltlcs
P.0. Box 30089

$!!a!L
t,lNrl Trrl.Ftr m:l:ls?ll't - rj 1 I'l'r:::'if tl\ttlY

llf,llllllirll'lslljllll':i'x"r I. q6'+53 l\
xi'r:lJli;Xl:lr.\S Nr' t A' 

-':?'-*

', 
r€G Nrt:rr --1t - J:\- e:s- L

,n"U-s-t=;;/",fu
|'6;1 ;:;';';l;i-'GZ

W *SrCLr.OYd, t. 'rj fi br,t ft AS #tEt{-' it Hdlirr-r r fi'rl'.ihrr. i\fi t *ii.u
s^- -Scrn\q- *s+ . Keqgsi.

sr"*\qt\s,. to oss o
.*-- -.-t- - -* -.

ruffi er \I\3 1)P'u'| + qail'*3i"* );i:$-

\re.-l^*=*= o b
e,l+..r+- 

^

i- ;' ,lt lr! ',,, ,' Bq L , .

Q&r.rt<a-F- 6.I- Bf l

---11 t'

...,_.". iiL

'11., f";:,l,rl'i:rii';:::1:;i'f i;-;11r,,r;.!'i ai.,ri |iijt.lN lt!.:{:lli,,t,i::i!..r:.,r,{;ii:}::.i l,lJli :lij.1,.
,*",,:,,!i"fli:, . '"- ,I':t...{+y.::i.:::.::...:-:.:.i- }i',r:..: ?1,;i:,t.li,li!,, 't.
.|!,:)..:.-.!*.:.t:y;..<:',,i.,.-.'::.:.44.i..:-".i1:='{-.t,{i|,J,'|-.Lne+,,.:',,

ffi,-,\
.t<rtd.'lr,i, tr \,



I
I a-il

I'HE REGTSTRATION OT TTNNS ACT
(Claptq 23t)

.j, >
t

.. ":, ,

\U

Gum: NuEb6I.R.5\191

Aw[ R T: SilS, 450,000/- (Rxvrwrf,.l

TB: gg YtJxs rnol.l 1.11.I98e

KNOW ALL MEN BY THESE PRESENTS tbrt io conBldeB:ion o.f tho sE of Shjtlings tHc
c'illion tuo hbd3ad fiatj'urc-EsC (Shs.2,25O,OOO/-) ty ey of Et.nd p:eoilrn lBjd oi
o! !,eforc the Brecutlol hei€of THE PP.'SII)EMI tIS ntpLrBlIC OF TGNIA irc.eb.,, GR.A.ITS

uro li S AitrPoRt S*IECES LI}{ftrdD B lifdtod llaLil.it;; @Epet, iDvios lts rcgisrcrod
oiai,ce a+. uelsbl (?o8t Offico Bor Nwbe: IgOIO)

(h@iEf!6 qllcd "t-Lc GaDre ")ALLtbatpiqoflaadlilutc i.n the glty of llairotri t:i ira !;aj!!!l
threo doclBl nought nou€ht oolsht (r.OOO)

Arca
Sird* @Dtrini!8 by Earurmmt

hodsr6/Eior th@bo!L! that is to Ey L.R- No. 9O4Z/A$

which sdid piec of laod sitb tfu dio@io!! lbuttlb sEd bouadqjq tbq@f ir dolinetod on tbc plan lacxai

bao aud mor. panicdarly oE ll8d Survoy Plu Nuubcr 10661 dopGitcd in rho Surycy R@rd3 Ofiie

at Ntirobi

TO HOLI)

forlbct.mof litncty iiile (99) )€Ffromthc
;'irst dry of tloteobcr ODc thoslod nine buodrcd ao<i

!:i6h1J ei6bt SUBJECT b (a) thc psymat in aclvaoe oD thc 6ffi d.y of Jsquay ru

acbyerof theannu8l rcntof Shill,irr{Ts Iou hudrod fitt:,,tholJ@:d (S}-s.drO.OCO/-) (Ig{13AiJ;;,)

(r) tbc proris,oB of thc Govcmmcnt hnds Ad (Chrpr6 l8O) .Dc (.) r.hc folloyin8 Spmial CoDdiriols (namcl).):-

P.',r.o.

7t



a

SPECTA! CONDmqr-S

l. .No building! shril be crcdcd orr th! land nor sliall adrlitiors or cr(c.nol ailtrlliors bu illdc to aot' buikli[ilt
ottiarui\s rlrar; iu conforhi(! \$rh !)laos 3od tpcciiicf,tious p;eviorsl, trlrlro\cr! rn rtriting bv the (lo:nntisritrncr o;
iiilds trild tlrc |..(.anl Aulhoriry. 1'hc Comnrissioncr shatl nor !ii'c his opxrovil uLtr$ hc r! salisfird liril lDa irroposrii
lrc suck as o dcvckip ths lahd adcqualcl) rnd srtisfoctoriiy.

2. 'l hc Crsn(cc ih3ll lvitilin si\ rnonrlis o[ th. @Drilcr@mc,lt of thc tcrn) subnir in trif,iiota ro thc Lore ]

Au0lonrv .nd thc (:ommigsioici i)f }-rnds plani lincluCiog lrloek piao: rhowiog tirc politicns of lh. building( :rnd i
sy:tcn c'f dmuragc lbr dtsposiog of *u'agc sur,ace suC sull3gc \vald) drilviogs ahvitions aDd rpeih€trons oi lhc
buiidings thc Griotca propos.s to cr6t on thc lxnd aod slmll wilhill nlonihs o[ thc @mmcD*m:nt (1;

the rcilD cortrplc(a (hc cr@tioi of iuch buildingr sod lhe ens(uqion ol lha drrinoge syst6 io q)nformit, with suth
pianr <.trorvinis elcvlrions aod speifietions ns amcndcd (if such be thc e*) by thc ComissioD€r PROVIDED ti\al
iorr"irhsrandin! anJlhing ro rir contEry conlaidcd io or implied by the GovcuncDt l,aads Ad if dcfault 6hali bd

ron<tc in thc pcifonnane or ob$ry!nrc 61 ililt ol th. rcquircmcuts of ths c.oildilion it shall bt lawful for lhc (lomni-
ssioncr of Lcrlds or lDy plrson ruthorizcd by hrnr or lxhrlf of thc Ptcsidcnl lo E{itcr irto and lrpoi tho lunJ or ix}'
ptn li:crcof in thc naEc of thc *hol: !trd tlicr.opoil thc Bnn h.rchy creltcd sbsll cusg bur wjrhout p&judice to fl{!
hebr of action or rncdy of thc PrcsiCcnt or tlrc Commision.r ol' Lards irr r('s[rcl cf ail)- latc€dcot bEcl] ()f ulrt
cdrdirion lrerein crrntaiticC.

i. fha Caarrtc. shall firiillnin ,n !_rmd aoo tubstlilli3l rcpni. nnd conditiotr rll buililings at on1' ttolc crcclcij on
thc land.
4. Should lhe Grahlac givc noticc in Nrilir! to tha (iromissioncr cf Llidr thal uanblc lr
complrr? rhr buildinss wilhii rlrr pcriod atbrcsaid th, L:omfirissronci oi lJnds sirell (ar thc (iraDtcc's crpcosc) a4'.pt i:
surrcndcr ol tbc laDd @mpilsai hcrcDl:
(i) Pro$d.r, fudhcr rhr( ii such norir o$ slbrcsaid shall bc givcn Nirhio ll nloorhs of thc @m6cnemcnt of:irc

tcrm thc (lomnlirsioncr of Laods ahall rclutrd to tha Ciranaac 50 plr ceo(unr of lhsstund prcmiM prjd in rcs'
orcl o!'thc lond. or

(ii) At cny slbs.qucnt timc onor ro tlrc crpiralion of (hc srid building pctio.l thc C:('nlnrsti.)hcr of Lands shrll-rctuf,dtothcGrsile 
2lpcr*ntunlof:hcsaiCaundprcmiuc.lo!h!ivenlofnilieL'eingEivcnulictthcc\-

p:rrrion oi the snid buildirrg pcriod oo rcluod shall bc oadc.
J. 1h. land lnd th! buildings shall onl! bc uscC for clterirg uflit PriPocos.

6 il:: buildingr shull nor covcr e gutcr 6rd of rhc hnd rhro rbdr prcscribrd hy lhc hurl ,Arthoniy io its by-iiw:.
7. 'fhc land sh!ll ocr bc uscd for any purposc whlch rhc Conmiiiioner of Lsilds con$idcrs lo bc daDEcrous or off.,rstv:.

li. Thc Omntce s)ull trol subdilidc thc l^nd, w.Llliou( ihe p!io. oonscnt io Eltir{; of thc Co@iasloncl'
g.ThcGautct shalllror&lltraosfcrtubl.rchtrrscilrprrtwit[thc]rossionolthchDdorilhypsrtthercoior ol i,anqc
ao./ brildingg rhcrror L'xcept u ilh rh. prior conscnr in '*riting of thc Commisriooc, of ktrds- Nu Ipplicltion for such

cons:;t tcxLpt ir rlspcci irlr. Iorrr rcquiicd r-or buikiing purpos.!) tr:ll hc coariJctcci uotil strd'irl condilion No.:
lrar b.--n pcrformld.
lO TilcGrantcc slrlllff,ytorh.ComrrissiorcrolLlndro.dinr{ndsoohsuail:thcCommissioncrofLaudsnrirL
ajtinrlta ro bc rhc proFriiouatc @sr o[ @nsrrucrin! s;l rox(lr und drains and lcwcB ervirg oi.sdjoiBiltg ib. lfr.i
rn,l ti e orooortionitc c<rst for tbc suoolv oI both thc wi:ic{ rnd th! c]cctric porvcr lo lhc Iaod End shall on @mFlcuoi
of such construnion ond rbc uccrriinmcnr of the r,cural rroDonionatc cost cithcr pny (within 30 dd],s o[ dcmuDd !

or bc rcfundc<l thc amount by whi![ thc adual prop'orlionitc iost cxecds or falls shod of thc aoounl psid a afor'-
sic.
I l. Tbe G.antec rlr.ll from timc lo tim. par n ihc Coillmissioxlr oflltrdi on dcnla,rj such proportion oflhc cosi

o[ oointarning all road6 snd dEins 6cding or adjoining thc land u tlrc Grmmisioncr may rsscsr.

12. ShoulC thc Commiss;oncr ol Lrnds a! eny rintc rc(luuc (hc ssi(t roids !o bc conslructed to a higher sltndard l\s
Conr"l shSll pay to thc Cotunissioncr oil dcrnnni such proportion of iuch cuostructioD !s the CoErussroilc:
E8y !SsN.
l3.lbcGranrcc shsllpa),suchrilt.stf,rc!chilrga3.-[rticsrssqsmcnt$groutgoinlsilfwhatcsardcrriptiorrsmal
be iopoed chrrgcd or assrcd bv any Govcrnrncqi,rr i..oql Autbority upon rhc Iond or Ihe buildinSs cEqcd thc.col,
in.luding any snLrilru(ioo or oih.r sum paid by thc Prctid.n( in licu lhcrcol
14. Thc Prcsid.nr or such pcrson or rulhorir!,as ma!,bc appoinlcd lirr th. purlos shrll htvc thc righl to eltcr. upcir
it," iinit rnii try and IirE acccss ro watcr rurins sjlic<'piocs rrrrl rlrairrs tcliphonc or tdlcgraph c'jres rncl tirctrr_;
htilr of rll d(scriDtion( whcth.r olcih€d oa undcrFrirlrn,l tnC thc Ordiltc. sha;l n(1! crcd an!'bulldlDFs:!r \ilcl'
r ,""i. as to co*:r or lnrcritrc \ri(h !n)r cxijtjrs iligr;,antr oi nrrin or $rviJc pipai or (clcirhona cr lclagiph n'ia.s

rod el.:rric fteitrs.
!S tbc Commurion<r oi.&drds rc*ilcs thc richt t,\ tqvidt !tc annurl grouod rcnEl-I4ilble h3icundcr aft(r th'
tror':ri.'n o[ rhc rhirryeffii .nd lir rr srxlh vcsr 6f rbclf,fi hcr(b'., srntcd. Su.h ridi*itill b. it lhc ralc or
pci (:1r i\l thc unirflovcd frccho!c vrluc oj lrnd*r41is:csrcrl bl trc trnrniss:offif L:ncs.
tGiTicGr,rnrc-. shf,llcenst:uct6lix\(,rvoc$cn.lliirr:rcrnaliliraitruclurlotilesl3,rriurdsplro\1dtr!lhc[ )r,i
l.uihoiir'ancl thj Conlnlissron.: oi l-uidi

trr('r i:Fr;::r..i:;
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REF: KAAl6l24/vOL. 12 (161

23Ro JULY, 2014

Clerk of the National Assembly
Clerk's Chambers
National Assembly
Parliament Buildings
P.O. Box 41842- 00100
NAIROBI

Dear Sir,

RE: SUBMISSION ON JKIA EXPANSION PROJECT VARIATION

Further to the meeting between KAA and the PIC on 3'd July, 2014 on the
above, fonryarded herewith, please find the report on JKIA package 2 project
together with the required attachments.

Yours faithfully,

JOHN THUMBI
FOR: MANAGING DI REGTOR

(Encl)

Cc: Kenya National Audit Office
Anniversary Towers, University Way
P.O. Box 30084 0100
NAIROBI
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REPORT TO PIG Oil JKIA PROJECT TERMINAL UNIT 4

Construction of Terminal Building, Parking Garage, Grade Parking and other
Associated Works - Kshs.4, 147,677,412.88

1. Tendering process

Expansion of Passenger Terminal Facilitates at
Construction of Terminal (4) - Terminal Building,
Associated Works ( KAA/ES/J Kl N 47 68)

JKIA, Nairobi
Parking Garage &

o lnvitation for bids was made on 1Oth December, 2OO8
o 38 firms purchased the tender documents
. Seven bids were received on submission deadline on Sth March,

2009

The tender Committee adjudicated and awarded the contract for
Expansion of Passenger Terminal Facilitates at JKIA, Nairobi -
Construction of Terminal (4) - Terminal Building, Parking Garage &
Associated Works to M/s China Aero Technology lnternational
Engineering Corporation (CATIC) at the corrected bid sum of Kshs.
4,147 ,677,412.88 inclusive of:-

. Contigency sum of Kshs. 350,000,000.00

. PC & Provisional Sums of Kshs. 1,378,733,527.00

. But exclusive of VAT at 160/o Kshs. 663,628,386.20

No Name Of Bidder Amount lnclusive of VAT
at 16%

1 M/s Benton Chantier Co usD 127,589,814.00
2 M/s Fujian Erjian Construction

Group Co Ltd
Kshs. 5,789, 1 96, 140.35

3. M/s China Overseas Engineering
Group Co. Ltd

Kshs. 6,355,320, 1 37.00

4 M/s Sinohvdro Corporation Ltd Kshs. 7 .967 .249.492.00
5. M/s SBI lnternational Holdino AG Kshs. 6.848. 1 02.551.00
6. M/s China Jlanxi Corporation for

international Economics and
Technical Corporation

Kshs. 6,238,826, 920.00

7 M/s China Aero Technology
I nternational Engineering
Corporation

Kshs. 4,812,040,723.48
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1.2 Nominated subcontracts

'1.2.1 Electrical lnstallation Sub'Contract Works
(KAA/ES/JKIA/476BlE)

. lnvitation for bids was made on 11th February, 2011

o 35 firms purchased the tender documents
o Five bids were received on submission deadline on 8th April, 2011

The tender Committee adjudicated and awarded the contract for

Expansion of Passenger Terminal Facilitates at JKIA, Nairobi -
Construction of Terminal (4) - Terminal Building, Parking Garage &

Associated Electrical lnstallation Sub-Contract Works to M/s China

Aero Technology lnternational Engineering Corporation (CATIC) at

the corrected bid sum of Kshs. 1,100,163,361.83 inclusive of:-
. Contingency sum of Kshs. 40,000,000.00
. But exclusive of VAT at 160/o Kshs. 176,026,137.89

I

1.2.2 Mechanicat, Ptumbing and HVAC lnstallation Works,
subcontract under the Main works Expansion of Passenger
Terminat Facilities at JKIA, Nairobi ' Construction of
Terminal (4) - Terminal Building, Parking Garage &
Associated Works (KAA/ES/JKIA/476BIM )

o lnvitation for bids was made on 13th May, 201 1

. 10 firms purchased the tender documents
o Three bids were received on submission deadline on 24th June,

2011

No. Name Of Bidder Amount lnclusive of VAT
at 160/o

Corrected bid
price excluding
VAT

1 M/s Red lnternational
Commercial lnvestment

Kshs. 1,484,1 20,528.00 Not qualified

2 M/s Limeliqht Creations Lts usD 19,022,882.83 Not qualified

3 M/s Sterlinq & Wilson Ltd usD 19,916,641.00 Not qualified

4 M/s Schinder Electric France Kshs. 1,195,126,090.00 1 ,060,163,361 .83

5 M/s China Aero TechnologY
I nternational Engineering
Corporation

Kshs. 1,276,1 89,430.04 1,162,401,591 .97

No Name Of Bidder Amount lnclusive of VAT
at'16%

Corrected bid price
excludinq VAT

1 M/s Refrigeration Centre
Ltd

Kshs. 461,666,611.28 Not qualified

2. M/s Trident Plumbers Ltd Kshs. 361,881,609.93 298,182,060

3. M/s China Aero
Technology I nternational
Engineering Corporation

Kshs. 359,176,885.36 293,635,246
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I The tender Committee adjudicated and awarded the contract for
Mechanical, Plumbing and HVAC lnstallation Works, Subcontract
under the Main Works Expansion of Passenger Terminal Facilities at
JKIA, Nairobi - Construction of Terminal (4) - Terminal Building,

Parking Garage & Associated Works to M/s China Aero Technology
lnternational Engineering Corporation (CATIC) at the corrected bid

sum of Kshs. 309,635,246.00 inclusive of:-
. Contigency sum of Kshs. 16,000,000.00
. But exclusive of VAT at 16% Kshs. 49,541,639.36

1.2.3 Lifts, Escalators & Poweruvalks lnstallation Sub-Contract
Wo rks ( KAA/ES/JKIA/4768/L)

. lnvitation for bids was made on 9th May, 2011
o 8 firms purchased the tender documents
o Two bids were received on submission deadline on 29th June, 2011

The tender Committee adjudicated and awarded the contract for
Lifts, Escalators & Powerwalks lnstallation Sub-Contract Works M/s
Schindler Lifts(SA) (pty) Ltd at the corrected bid sum of Kshs.

297,930,161 .21 inclusive of:-
. Contingency sum of Kshs. 150,000,000.00
. But exclusive of VAT at 160/o Kshs. 45,268,825.79

a

2. Feasibility study

The feasibility study was carried out by Queen's Quay Architects
lnternational commenced the study in August 2004 and submitting their
final report in February, 2005. Copy of the report is attached.

Detailed design was carried out and the project was to implement in three
packages.

. Package 1 covering civil works for extension of the Apron and

taxiways which construction works commenced in October, 2006
and was completed in April, 2008

. Package 2 covering construction of parking garage and terminal unit
4 which commenced in August, 2010.

Amount lnclusive of VAT
at16%

Corrected bid
price excluding
VAT

No Name Of Bidder

Kshs. 343.198.987.00 280,861,195.591 M/s Schindler Lifts(SA) (pty) Ltd
Kshs. 262,389,976.00 Not qualified2 M/s Marryat & Scott (Kenya) Ltd

Tb



Package 3 renovation and upgrading of terminal unit 1, 2, and 3 for

which the designs are to be carried out.

3. Correspondences - on scope of the works

i. The original scope of works in Package 2 included the following

. Terminal 4 building as a domestic terminal floor area

17,575m2
. Parking garage on five floors for 1500 vehicles of floor area

60,566m2
. Grade parking for 400 vehicles

The revised scope of works as captured in Addendum 3 include

iii

. Construction of terminal unit 4 as international terminal with a floor
area of about 25,000m2

. Parking garage on five floors for 1500 vehicles of floor area

60,566m2
. Grade parking for 400 vehicles
. Upgrading of power supply to the airport from 1 1kv to 66kv through

construction of a new substation necessary for stability of power

supply to the airport. This had originally planned to be carried out as

separate contract but for uniformity and timely delivery for operation

of terminal 4 it was agreed that it is carried out as part of the works

in electrical installation for package 2
Correspondence with respect to changes with scope

o Minutes of meetings between KAA, Consultant and

Stakeholders
o World Bank acknowledge through supervision mission Aide

Memoire for 30th May - 1Oth June,2011

o Board approval of financial model incorporating this changes

. No objection for variation through addendum 3

4. Relevant loan agreements

A copy of the loan agreement with Bank and minutes of negotiation are

attached as follows:
i) Minutes of negotiation with World Bank

ii) Financing Agreement 2009 Schedule 2 section lll which states on

page 16 of the Agreement that all goods and works under the

project shall be procured in accordance with requiremenfs sef fotth

in the World Bank Procurement guidelines Secfion /.

a



r) Applicable World Bank procurement guidelines for carrying out a
project that is financed in whole or in part by a loan from the Bank.
Section 1.5 on applicability of the guidelines page 2 states as follows
'The principles, rules and procedures outlined in these guidelines

apply to all contracts for goods and works financed in whole or in
part from Bank loans'

5. The rationale of continuing with contract for the works even after
changes to scope

o The contractor for the works mobilized and commenced works in

August,2010
o Changes to the scope from domestic to international became

apparent in June, 2011

o Termination of the contract would have resulted in substantial
penalties as per the contract agreement

. A new contractor would have to be procured resulting in delays and

cost escalation
. Airport was already congested and delays in implementation and

delivery of completed works would adversely affect development of
JKIA as a hub airport

6. Tender Committee Approvals

Attached please find Tender Committee approvals for the following

1) Expansion of Passenger Terminal Facilitates at JKIA, Nairobi -
Construction of Terminal (4) - Terminal Building, Parking Garage &
Associated Works

. Tender Committee minutes

. World Bank no objection to award. Evaluation Report which include advertisement notices
, Bidding Documents

2) Electrical lnstallation Sub-Contract Works

' Tender Committee minutes
. World Bank no objection to award. Evaluation Report which include advertisement notices
. Bidding Documents

3) Mechanical, Plumbing and HVAC lnstallation Works, Subcontract
under the Main Works Expansion of Passenger Terminal Facilities at
JKIA, Nairobi - Construction of Terminal (4) - Terminal Building,
Parking Garage & Associated Works

Tender Committee minutes

7r



. World Bank no objection to award

. Evaluation Report which include advertisement notices

. Bidding Documents

4) Lifts, Escalators & Powerwalks lnstallation Sub-Contract Works
. Tender Committee minutes
. World Bank no objection to award
. Evaluation Report which include advertisement notices
. Bidding Documents

7. Contingencies sum

The contingency sum is a normal provision in building and civilworks
contracts to provide for any omissions in the designs and bill of quantities

and for foreseen site conditions.

ln this case it was to cover for relocation of high voltage cables, water, fire

hydrant system and sewage. Allowance for contingency is a normal

practice on large projects
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