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PREFACE

Mr. Speaker

Honourable S

the Standing

June, 2015, the

Legal Review

National

will recall that pursuant to Article 124(l) of the Constitution and

of the Senate, at a Special Sitting of the Senate held on Monday, 15th

Senate resolved, to establish a Select Committee on Constitutional and

inquire into legal issues arising following the re-allocation by the

ly of monies intended for key constitutional organs and institutions,

June, 2015, the Senate Majority Leader, Sen. Kithure Kindiki, gave

Motion which was subsequently passed by the Senate-

on 27'h May, 2015, the Mediation Committee on the Division

Bill, 2015, appointed by the Speakers of the Senate and the National

by letters dated 28'h April,2015 and 27'h April,20l5, respectively,

its Report on the Division of Revenue Bill, which was subsequently

the Senate at a Sitting held on the some doy, 27'h May, 2015, and by

Assembly at a Special Sitting of 3'd June, 2015; and

the Mediation Committee in its Report proposed an increase in the

to the Counties by a total of Kshs. 3.3025 billion, as follows-

shareable Revenue - Kshs. 1.767 billion; and

allocationfor Level 5 Hospitals - Kshs. 1.536 billion;

THER WHEREAS at its Sitting of 3'd June, 2015, the National

considered the Report of the Budget and Appropriations Committee on

including, the J ciary, the Salaries and Remuneration Commission and the Senate; and

Mr. Speaker

On Monday,

Notice of the

THAT,

of

Assemb

concl

adopted

the

AND

Assem

1

4
J

a
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a

the Estimates of Revenue and Expenditure for the Financial Yeor 2015/2016 and

resolved to re-allocate various monies intended for key constitutional organs and

inst itutions, inc luding-

(a) Capital Allocations -for the Judiciary - a reduction of Kshs. 800

million,'

(b) Recurrent Allocations for the Salaries and Remuneration

Commission - o reduction of Kshs. 200 millton;

@ Allocations .for the Integrated Financial Management System - a

reduction of 325 million; and

(d) Monies intended for monitoring and evaluation of national revenue

allocated to the County Governments - o reduction of Kshs. I billion;

NOTING that from their express pronouncements os broodcast on live national

television and as appears in the Official Report (Hansard) of the proceedings of
the National Assembly of that day, Members of the National Assembly were clear

that their decisions on the re-allocations were motivated by bad faith and by a

desire for revenge or punishment of the afficted constitutional organs and

institutions .for actions or decisions taken by those organs and institutions in

accordance with the Constitution and the law;

AND NOTING in particular, that in the case of the Judiciary, and despite the

existence offormal and established channels to challenge decisions of the Courts,

reference was made to the decision of the Courts in the Constituencies

Development Fund matter as well as the Division of Revenue matter with

aspersions being cast on the decisions delivered by the Court in those matters and

on the independence of the Judiciary in the preparation and delivery of its rulings

and j udgments generally ;

4
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revenue and expenditure of the national Goyernment for each financial year,

which mandate is to be executed in accordance with Article 10 of the Constitution

which provides for national values and principles of governance which, amongst

others, include "patriotism", "the rule of law" and "good goyernance";

OBSERVING FURTHER that the mandate of the National Assembly under

Article 221 should be executed within the confines of Article 259(1) of the

Constilution which requires that the Constitution be interpreted in a manner that

"promotes its purposes", "odvances the rule of law", "permits the development of
the law" and "contributes to good governance";

NOIY THEREFORE THE SENATE REITERATES AND RE-AFFIRMS the

commitment of the Senate in terms of Article 3 of the Constitution, to respect,

uphold and defend the Constitution;

FURTHER REITERATES AND RE-AFFIRMS the commitment of the Senate,

despite the re-allocations fficted and the adverse effects that the re-allocations

are calculated to have on its operations, to zealously continue to discharge its

mandate under Articles 94 and 96 of the Constitution and, in porticular, to protect

the interests of the counties and their Governments and to exerctse oversight over

the national government and the counties and their governments in the monner set

out in the Constitution;

REITERATES AND RE-ASSURES the national government and the counties

ond their governments that the Senate shall never wayer tn the discharge of tts

role under Article 96 of the Constitution and shall always, in good ,faith,

steadfostly, diligently and robustly prosecute that role and in so doing shall resist

6



I

Mr. Speaker Sir,

ony

re

or covert measures or actions calculated to undermine, subvert or

the Senate's constitutional role and devolution as a whole,'

CALLS all constitutional organs and institutions adversely affected by the

re-all' to steadfastly continue to dischorge their constitutional functions

without or favour;

TES AND AFFIRMS that in accordance with Article 160 of the

Cons in the execution of its functions, the Judiciary is subject only to the

and the law and shall not be subject to the control or direction of any

person or including the Le gislature ;

TES the critical role of constitutional Commissions in our democracy

and fur reiterates that such Commissions are, in terms of Article 249 of the

Const

Constituti'

person or

independent and are not subject to the direction or control of any

including the Le gislature ;

CALLS all constitutional organs and institutions to execute their

respective tttutional mandates in utmost good faith and without vendetta, ill-

will or b and tn accordance with the national values and principles set out in

Article I0 the Constitution, while observing Article 259(1) of the Constitution;

FUR CALLS aPON all organs and institutions, the National Assembly in

the part and the people of Kenya at large, to abide by the Constitution and

and principles and to always respect, uphold and defend theby tts val

Consti,

7 d



On Monday,23'd June, 2}l5,the Senate Majority Leader, Sen. Kithure Kindiki, also gave

Notice of the following Motion which was subsequently passed by the Senate-

THAT, pursuant to Article 124 (1) of the Constitution, the Standing Orders of the

Senate and the Resolution of the Senate during the Special Sitting of the Senate

held on Monday, l5'h June, 2015, the Senate approves thefollowing Senators as

Members of the Select Committee on Legal and Constitutional Review-

Sen. Kipchumba Murkomen

Sen. Kiraitu Murungi

Sen. Naisula Lesuuda

Sen. (Eng.) Muriuki Korue

Sen. Billow Kerrow

Sen. James Orengo

Sen. (Dr.) Boni Khalwale

Sen. Mutula Kilonzo Junior

Sen. Halima Abdille

Mr. Speaker Sir,

The Terms of Reference of the Committee were to-

(a) inquire into the design of the Legislature and in particular, the institutions set

out in the Constitution with a view to protecting the interests of the counties

and their governments and securing and safeguarding the system of devolved

government established in the Constitution;

(b) inquire into the role of the Senate as set out under the Constitution and make

recommendations on the appropriate role to be played by the Senate in-
(i) the budget making process and revenue allocation;

(ii) the legislative process;

1.

2.

3.

4.

5.

6.

7.

8.

9.

8
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G)

(d)

k)

(/)

exam

exam

(i oversight over the National Government; and

oversight oyer the County Governments;

and make recommendations on the appropriate role to be played by

the in the approval of nominees for appointment to State ffice;

inter

and make recommendations on the appropriate interlinkage and

between -
the Senate and the National Government;

the Senate and the National Assembly;

the Senate and the County Governments; and

the Senate and other constitutional ffices and Commissions.

(,

to the Senate such constitutional and legislative interventions as

may necessary to secure and safeguard the system of devolved government

in the Constitution, including measures necessory to ensure the effective

by the Senate, of its legislative and oversight role under the

ion,'and

and make recommendattons on any other matter connected with or

inc to the foregoing.

Mr. Speaker Sir

The Select held its first meeting on Thursday, 25th June, 2015, immediately

following its

Orders, at that

Pursuant to standing order 183 of the Senate Standing

Chairman. Sen Murkomen and Sen. Mutula Kilonzo Junior were elected

unopposed to the itions of Chairperson and Vice-Chairperson, respectively

Mr. Speaker Sir,

the Committee conducted the election of its Chairman and Vice-

9 0A



The Committee wishes to thank the Offices of the Honourable Speaker of the Senate and

the Clerk of the Senate for the support extended to the Committee in the execution of its

mandate.

Mr. Speaker Sir,

It is now my pleasant duty and privilege, on behalf of the Select Committee, to present to

the Senate this Report of the Select Committee on Constitutional and Legal Review.

SIGNED:

. KIPCHUMBA MURKOMEN, M.P.

(CHAIRPERSON SELECT COMMITTEE ON CONSTITUTIONAL AND

/'D{

,

LEGAL REVTEW)

DATE:
qza sa?T6NEe€- Zot{

l0



1.0 o UCTION

Backeropnd

At a special sitting of the Senate held on Monday, 15th June, 2015, Sen.

Kipchumba Murkomen gave notice of and thereafter moved the following Motion

which was passed by the Senate-

THAT, ilngnn.qS on 27'h May,20l5, the Mediation Committee on the Division

of Reven4e Bill, 2015, appointed by the Speakers of the Senate ond the National

Assemblyllby letters dated 28th April,2015 and 27'h April,20l5, respectively,

concludeQ its Report on the Division of Revenue Bill, which was subsequently

adopted iy the Senate at a Sitting held on the same day, 27'h May, 2015, and by

the Natiofal Assembly at a Special Sitting of 3'd June, 20..5; and

I0HEREAS the Mediation Committee in its Report proposed an increase in the

allocationt,to the Counttes by a total of Kshs. 3. j025 billion, os follows-
(a) Shareable Revenue - Kshs. 1.767 billion; and

Allocationfor Level 5 Hospitals - Kshs. 1.536 billion;

AND Fa4fHER WHEREAS at its Sitting of 3rd June, 2015, the National

Assembly d,onsidered the Report of the Budget and Appropriations Committee on

the Estima\es of Revenue ond Expenditure for the Financial Year 2015/2016 and

resolved to

1

(b)

institutions

re-allocate various monies intended for key constitutional organs and

including- f -
(a)

mill,

Capital Allocations for the Judiciary - a reduction

\

Kshs. 800

ion;

(b) | Recuruent Allocations .for the Saldries and Remuneration

of Kshs. 200 million;Comlnission - a reduction

ll
1VA



(c) Allocations for the Integrated Financial Management system - a

reduction of 325 million; and

(d) Monies intended for monitoring and evaluation of national revenue

allocated to the County Governments - a reduction of Kshs. I billion;

NOTING that from their express pronouncements as broadcast on live national

television and as appears in the Official Report (Hansard) of the proceedings of
the National Assembly of that day, Members of the National Assembly were clear

that their decisions on the re-allocations were motivated by bad faith and by a

desire for revenge or punishment of the affected constitutional organs and

institutions for actions or decisions taken by those organs and institutions in

accordance with the Constitution and the law;

AND NOTING in particular, that in the cose of the Judiciary, and despite the

existence of formal and established channels to challenge decisions of the Courts,

reference was made to the decision of the Courts in the Constituencies

Development Fund matter as well as the Division of Revenue matter with

aspersions being cast on the decisions delivered by the Court in those matters and

on the independence of the Judiciary in the preparation and delivery of its rulings

and judgments generally,'

AND FURTHER NOTING that some of the reductions, particularly those

directed at the Integrated Financial Management System and the Senote Oversight

Kitty, targeted key oversight functions at both the national and county levels of
Government;

AND NOTING that desptte the express provisions of Article 218 of the

Constilution and the Advisory Opinion of the Supreme Court in Supreme Court

t2



Referencl No. 2 of 201j on the processing of a Division of Revenue Bill, concern

was raiseil by the Nationol Assembly on the role of the Senate in the consideration

and passlge of o Division of Revenue Bill with eruoneous arguments being made

that the cbnsideration of a Division of Revenue Bill is afunction that resides solely

with the irlotional Assembly and that the Senate ought not to participate ot all in I

the cons ion and passage of such a Bill;

CONCE4NED that the reductions as made are a threat to the independence and

tmpartiallry of the affected constitutional organs and institutions in the execution

of their rlspective mandates;

FURTH$R CONCERNED that going forward, as a result of these reductions

and the bssis on which they were made, constitutional organs and institutions may

be complomised in their independence and impartiality tn a bid to safeguard the

allocatioL of montes made to them in subsequent financial years; 
l

COGNI4ANT that pursuant to Article 3 of the Constitution every person has an1

obligatiolt to respect, uphold and defend the Constitution;

FaRfHbR COGNIZANT that pursuant to Article 221 of the Constitution, thel

National,Assembly has the mandate of considertng and approving the estimates o/t

revenue lond expenditure of the national Government for each financial yror,l

which mitndate is to be executed in accordance with Article l0 of the Constitution

which p)ovides for national values and principles of governonce which, amongst

others, ihclude "patriotism", "the rule of law" and "good governonce",'

OBSERYING FURTHER that the mandate of the National Assembly

Article 221 should be executed within the confines of Article 259(1)

underl

of tn"l

13



Constitution which requires that the Constitution be interpreted in a manner that

"promotes its purposes", "odvances the rule of law", "permits the development of
the law" and "contributes to good governance";

NOW THEREFORE THE SENATE REITERATES AND RE-AFFIRMS the

commitment of the Senate in terms of Article 3 of the Constitution, to respect,

uphold and defend the Constitution,'

FaRTHER REITERATES AND RE-AFFIRMS the commitment of the Senate,

despite the re-allocations effected and the adverse effects that the re-allocations

are calculated to have on its operations, to zealously continue to discharge its

mandate under Articles 94 and 96 of the Constitution and, in particular, to protect

the interests of the counties and their Governments and to exercise oversight over

the national government and the counties and their governments in the manner set

out in the Constitution;

REITERATES AND RE-ASSURES the national government and the counties

and their governments that the Senate shall never wover in the discharge of its
role under Article 96 of the Constitution and shall always, in good faith,
steadfastly, diligently and robustly prosecute that role and in so doing shall resist

any overt or covert measures or actions calculated to undermine, subvert or

repudiate the Senate's constitutionol role and devolution as a whole;

CALLS UPON all constitutional organs and institutions adversely affected by the

re-allocations to steadfastly continue to discharge their constitutional functions
without fear or favour;

t4
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TES AND AFFIRMS that in accordance with Article 160 of the

Constitut on, in the execution of its functions, the Judiciary is subject only to the

Constitut on and the law and shall not be subject to the control or direction of any

person

TES the critical role of constitutional Commissions in our democracy

and reiterates that such Commissions are, in terms of Article 249 of the

Cons independent and are not subject to the direction or control of any

person authority, including the Legislature ;

CALLS UPON all constitutional organs and institutions to execute their

constitutional mandates in utmost good faith and without vendetta, ill-

will or and in accordance with the national values and principles set out in

Article l of the Constitution, while observing Article 259(1) of the Constitution;

FAR CALLS UPON all organs and institutions, the National Assembly in

the and the people of Kenya at large, to abide by the Constitution

by its lues and principles and to always respect, uphold and defend the

Const ion.

2. The

on

Paper and an extract of the Hansard Record of the special sitting he

, 15tn June, 2015 are attached as Annex l,

3.F deliberation on the Motion on Monday,23'd June, 2015, the

Maj Leader, Sen. Kithure Kindiki gave Notice of and thereafter moved

Motion-

15

author ity, inc luding the Le gis lature ;



I

THAT, pursuant to Article 124 (1) of the Constitution, the Standing Orders of the

Senate and the Resolution of the Senate during the Special Sitting of the Senate

held on Monday, l5'h June,20l5, the Senate approves thefollowing Senators as

Members of the Select Committee on Legal and Constitutional Review ;-

Sen. Kipchumba Murkomen

Sen. Kiraitu Murungi

Sen. Naisula Lesuuda

Sen. (Eng.) Muriuki Karue

Sen. Billow Kerrow

Sen. James Orengo

Sen. (Dr.) Boni Khalwale

Sen. Mutula Kilonzo Junior

Sen. Halima Abdille

The Order Paper and an extract of the Hansard Record of the special sitting held

on Monday,23'd June, 2015 are attached as Annex 2.

1.

2.

3.

4.

5.

6.

7.

8.

9.

4.

t6



2.0

5. Ata

(a)

(b)

(c)

(d)

k)

C,

RK

the

Workshop held between 9th and llthJuly, 2015, the Committee

and adopted its Terms of Reference which were to-

into the design and structure of the Legislature and in particular,

design of the Senate as set out in the Constitution with o view to

tecting the interests of the counties and their governments and securing

safeguarding the system of devolved government established in the

into the role of the Senate as set out under the Constitution and

recommendations on the opproprtate role to be played by the Senate

(i) the budget making and revenue allocation processes;

(ii) the legislative process;

(iii) oversight over the National Government and State organs; and

(iv) oversight over the County Governments;

and make recommendations on the oppropriate role to be played

the Senate in the approval of nominees for appointment to State ffice,'
and make recommendations on the appropriate interlinkage and

between -
(i) the Senate and the National Government;

(ii) the Senate and the National Assembly;

(iii) the Senate and the County Governments; and

(iv) the Senate and other State organs;

to the Senate such constitutional and legislative in

may be necessary to secure and safeguard the system of

l7
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government in the Constitution, including meosures necessary to ensure the

effective discharge by the Senate, of its legislative and oversight role under

the Constitution; and

(fl examine and make recommendotions on any other matter connected with or

incidental to the foregoing.

The Terms of Reference also gave the committee the mandate to-

(a) hold such number of meetings in such places and at such times as the Select

Committee shall consider necessary for the proper discharge of its

mandate;

(b) conduct public hearings and open forums and receive oral or written

submissions from any person with relevant information, and for this

purpose, may conduct county visits;

(c) hold consultative forums with such stakeholders, experts or institutions as it
shall consider necessary for the consideration of the matters before the

Select Committee;

(d) carry out or cause to be carried out such studies, researches and

evaluations concerning the Constitution and other constitutions and

constitutional systems as may inform the Select Committee in the execution

of its mandate;

(e) summon any public fficer to appear before the Select Committee ond

produce any document or information required by the Select Committee in

the execution of its mandate; and

(fl do such other things as are incidental to or necessary for the attainment of
the objectives of the Select Committee.

18
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8. In the

F

meeting

9

(3)

B

(4)

The C

period

September,

Meeti of the

was required to prepare and table its report in the Senate within a

three months from the date of its establishment, that is, by 23'd

20t5.

of the conducted the election of the Chairperson and Vice-Chairperson of

the C Sen. Kipchumba Murkomen was elected, unopposed, as the

while Sen. Mutula Kilonzo Junior was elected as Vice-Chairman of the

Commi

ld a total of eighteen meetings, the minutes of which are

3. These meetings included the following workshops and

cons ve meetings-

(1) A Preparatory Workshop held between 9th and 1lft July, 2015 at Windsor

f Hotel and Country Club to consider and adopt the Terms of Reference

o the Committee;

Senate Workshop held on 27e August, 2015 at the Sarova Stanley Hotel

consider the Draft Constitution of Kenya (Amendment) Bill, 2015 by the

(2) A

S Committee;

of its mandate, the Committee held a number of meetings

its establishment on 23'd June, 2015, the Committee held its first

Thursday,25th June, 2015. Pursuant to standing order 183, the Clerk

Consultative Meeting with the Council of Governors at Parliament

ldings held on 2l't September,2015;

Consultative Meeting with various Independent Commissions and

at Parliament Buildings held on 2l't September, 2015; and

Consultative Meeting with the County Assemblies Forum at Parliament

ldings held on 22nd September,2015

(s)

B

l9 5\d\

annexed



In the course of the execution of its mandate, the Committee considered the

following issues-

(1) THE ROLE OF PARLIAMENT

I l. The Constitution establishes a Parliament comprising of the Senate and the

National Assembly. In this regard, Article 93 of the Constitution provides as

follows-

(l) There is established a Porliament of Kenya, which shall consist of the
Notional Assembly and the Senate.
(2) The National Assembly and the Senate shall perform their respective
functions in accordance with this Constitution.

l0

t2

3.0 ISSUES CONSIDERED BY THE SELECT COMMITTEE

Article 94 of the Constitution provides for the role of Parliament as follows-

(l) The legislative authority of the Republic is derived.fro* the people and,
at the national level, is vested in and exercised by Parliament.
(2) Porliament manifests the diversity of the nation, represents the will of
the people, and exercises their sovereignty.
(3) Parliament may consider and pass amendments to this Constitution,
and alter county boundaries as providedfor in this Constitution.
(4) Parliament shall protect this Constitution and promote the democratic
governance of the Republic.
(5) No person or body, other than Parliament, has the power to make
provision havtng the force of law in Kenya except under authority
conferred by this Constitution or by legislation.
(6) An Act of Parliament, or legislation of a county, that confers on any
State organ, State fficer or person the authority to make proviston having
the force of law in Kenya, as contemplated in clause (5), shall expressly
specify the purpose and objectives for which that authority is conferred, the
limils of the authority, the nature and scope of the law that may be mode,
and the principles and standards appltcable to the law made under the
authority.

13. The role of the National Assembly is stipulated in Article 95 as follows-

20



.s

The National Assembly represents the people of the constituencies and
ial interests in the National Assembly.

The National Assembly deliberates on and resolves issues of concern to
the people.
(j) The National Assembly enacts legislation in accordance with Part 4 of
th Chopter

The National Assembly-
(a) determines the allocation of notional revenue between the levels
of government, as provided in Part 4 of Chapter Twelve,'
(b) appropriates funds for expenditure by the national government
and other national State organs; and
(c) exercises oversight over national revenue and its expenditure.

The National Assembly-
(a) reviews the conduct in ffice of the President, the Deputy
President and other State fficers and initiotes the process of
removing themfrom ffice; and
(b) exercises oversight of State organs.

The National Assembly approves declarations ofwar and extensions of
s/, of emergency.

t4 The role of the Senate is stipulated in Article 96 as follows-
(l) The Senate represents the counties, and serves to protect the interests of

the counties and their governments.
The Senate participates in the law-making function of Parliament by
considertng, debating and approving Bills concerning counties, os
provided in Articles 109 to I I 3.

The Senate determines the allocation of national revenue among
counties, as provided in Article 217, and exercises oversight over
national revenue allocated to the county governments.
The Senate participates in the oversight of State fficers by considering
and determining any resolution to remove the President or Deputy
Presidentfrom ffice in accordance with Article 145.

ttee

15. The ttee observed that while Article 94 of the Constitution provided for the

role of liament, both the National Assembly and the Senate, Articles 95 and 96

of the tution set out the specific roles of the respective Houses of

Parliamerlt. The Committee fuither observed that the roles of the National

2l
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t7.

18.

Assembly and the Senate as set out in these Articles had often led to multiple and

differing interpretations of the roles of the two Houses of Parliament particularly

with regard to the oversight and legislative role of the Senate.

The Committee therefore observed that there was need to provide clarity on the

shared role of both Houses of Parliament and on the special and specific role of
each House of Parliament.

Recommendations of the Committee

The Committee recommended that Articles 94, 95 and 96 be reviewed so as to

clearly set out the shared role of both Houses of Parliament, namely legislation,

oversight and representation and to also provide for the special roles to be

assigned to each of the respective Houses of Parliament. In the case of the

National Assembly, the special role extends to representing the people of the

constituencies. For the Senate, the special role is that of representing the counties,

serving to protect the interests of the counties and their governments and

exercising oversight over revenue allocated to, raised by or otherwise received by

the county governments and the expenditure of such revenue.

(2) THE LEGISLATIVE MANDATB OF PARLIAMENT

The legislative mandate of Parliament is provided for under Part 4 of Chapter

Eight of the Constitution. In particular, Article 109 of the Constitution provides as

follows on the exercise of legislative powers-

(l) Parliament shall exercise its legislative power through Bills passed by
Parliament and assented to by the President.

(2) Any Bill may originate in the National Assembly.
(3) A Bill not concerning county government is considered only in the

National Assembly, and passed in accordance with Article 122 and the
Standing Orders of the Assembly.
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A Bill concerning county government may originate in the National
Assembly or the Senate, and is passed in accordance with Articles ll0
to I I3, Articles 122 and 123 and the Standing Orders of the Houses.
A Bill may be introduced by any member or committee of the relevant
House of Parliament, but a money Bill may be introduced only in the
National Assembly in accordance with Article I 14.

(it) is the annual County Allocation of Revenue Bill mentioned in
Article 218; or
an ordinary Bill, which shall be considered under Article I12, in any
other case.

19. Article 1 0 of the Constitution goes ahead to define Bills concerning county

ts as follows-

(1) If this Constitution, "a Bill concerning county governmenf" ynssns-
(al) a Bill containing provisions affecting the functions ond powers of the

county governments set out in the Fourth Schedule;
(bl a Bill relating to the election of members of a county assembly or a

county executive,' and
(c), a Bill referred to in Chopter Twelve affecting the finances of county

governments.

Q) A Bill concerning county goyernments is-
(q) a speclal Bill, which shall be considered under Article I I 1, if it-

(i) relates to the election of members of a county assembly or a county
executive; or

t,

20 Article 114 of the Constitution defines money Bills as follows-

(1) A money Bill may not deal with any matter other than those listed in the

/efinition of "a money Bill" in clause (3).
(2) If in the opinion of the Speaker of the National Assembly, a motion

Vnakes provisionfor a matter listed in the definition of "a money Bill",
(he Assembly may proceed only in accordance with the recommendation
pf tlrc relevant Committee of the Assembly after taking into account the
views of the Cabinet Secretary responsible for finance.

(3) (" this Constitution, "a money Bill" means a Bill, other than a Bill
lspecified in Article 2I B, that contains provisions dealing with-

(a) taxes;
(b) the imposition of charges on a public fund or the variation or
repeal ofany ofthose charges;
(c) the appropriotion, receipt, custody, investment or issue of public
money;
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(d) the raising or guaranteeing of any loan or its repayment; or
(e) matters incidental to any of those matters.

@)In clause (j), "tex", "public money", ond "loan" do not include any
tax, public money or loan raised by a county.

Observations the Committee

The Committee observed that as presently rendered in the Constitution the

provisions on the legislative mandate had led to different interpretations as to the

legislative mandate of the Senate particularly in the context of the definition of
"Bills concerning county government" under Article I l0(1)(a) of the Constitution.

Owing to the different interpretations of Article 110(1)(a), legislation that

concerned county governments had often been considered and concluded by the

National Assembly without reference to the Senate. As a result, the Senate's role

of representing the counties and protecting the interests of counties and their

governments had often been undermined.

The Committee recalled and observed that the question of what constituted a Bill
concerning county governments was one of the questions before the Supreme

Court in Advisory Opinion Reference No. 2 of 2013. The Supreme Court settled

this question as follows-

[102] The Court's observation in Re the Matter of the Interim Independent
Electoral Commission is borne out in an fficial pubtication, Final Report
of the Task Force on Devolved Government vol. l: A Report on the
Implementation of Devolved Government in Kenya [page. l8J;

"The extent of the legislative role of the senate can onry be fuily
apprecioted if the meaning of the phrase 'concerning counties' is
examined. Article I l0 of the Constitution defines bills concerning
counties as being bills which contain provisions that affect the
functions and powers of the county governments as set out in the
Fourth Schedule; bills which relate to the election of members of the
county assembly or county executive; and bills referred to in
chapter Twelve as affecting finances of the county governments.
This is a very broad definition which creates room for the Senate to
participate in the passing of bills in the exclusive functional areas of
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the national government, for os long as it can be shown that such
bills have provisions offecting the functional areas of the county
governments. For instance, it may be argued that although security
and policing are nattonal functions, how security and policing
services are provided affects how county governments discharge
their agricultural functions. As such, a bill on security and policing
would be a bill concerning counties....lhth a good Speaker, the
Senate should be able to find something that affects the functions of
the counties in almost every bill that comes to Parliament, making it
a bill that must be considered and passed by both Houses."

23. The C noted that despite the Advisory Opinion, the question of whether a

Bill or did not concern county governments continued to arise and often

impeded smooth processing of the legislative business of Parliament.

24. A survey of the legislative mandate of the second chambers in comparative

juri indicated that in virtually all jurisdictions, the legislative mandate of

the second chambers was not restricted. Both Houses were required to approve all

Bills ly in order for them to become law. The only restriction common to

all such related to money Bills, in that money Bills originated in the

equivalent of the National Assembly. This was the case, as examples, in the

United Congress, the Philippines Congress and the Parliaments of India,

Canada, and Nigeria.

25. However, Committee noted that the legislative mandate of the respective

Houses of Parliament of South Africa was largely similar to the legislative

mandate ded for in the Constitution of Kenya, 2010. In the case of the

second ber of the Parliament of South Africa, the National Council of

Provinces, legislative mandate was restricted to Bills affecting provinces in a

manner was very similar to the restriction of the legislative mandate of the

Republic of Kenya.Senate of
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The Committee further observed that previous drafts of the Constitution of Kenya

published in the processes leading to the promulgation of the Constitution of
Kenya, 2010 had different provisions with regard to the legislative mandate of the

Senate.

27 . In the Report of the Constitution of Kenya Review Commissi on, 2002 (The Ghai

Draft), The Draft Constitution of Kenya, 2004 (The Bomas Draft) and the

Harmonized Draft, 2009, the legislative mandate of the Senate was not restricted.

Any Bill could originate in either of the two Houses of Parliament and a Bill could

only become law after it had been passed by both Houses.

26

28

29

However, the Revised Harmonized Draft, 2010 and the Report by the

Parliamentary Select Committee on the Review of the Constitution on the

Reviewed Harmonized Draft Constitution, 2010 provided for a Senate with a

restricted mandate, limited to matters concerning devolved government. In the

case of money Bills, all the Drafts were consistent, in that money Bills could only

originate in the National Assembly.

Recommendations of the Committee

In order to address the challenges noted and taking into account the legislative

processes of comparative jurisdictions, the Committee proposes to amend the

Constitution to confer full legislative mandate on the Senate and the National

Assembly. In this regard, the Bill -

(a) provides for the passage of all Bills by both Houses of Parliament and as a

result, does away with the definition of "a Bill concerning county

government" \nder Article ll0(1)(a) of the Constitution and the distinction

of special and ordinary Bills;
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30. The

(b) specific provision for the passage, including the thresholds required

passage, of the Division of Revenue Bill which is to originate in the

Assembly, the County Allocation of Revenue Bill which is to

in the Senate and the Appropriation and Supplementary

Bills which are both to originate in the National Assembly;

for the referral of Bills for Presidential assent jointly by the

of the Senate and the Speaker of the National Assembly.

requires the approval of the National Assembly prior to

of persons nominated for appointment to the following State offices-

of the National Assembly (Article 128 of the Constitution);

Commissioners, Ambassadors, diplomatic and consular

entatives and any other State or public officer (Article 132 of the

titution);

Secretaries (Article 152(2) of the Constitution);

ecretary to the Cabinet (Article 15aQ)@) of the Constitution) ;

Secretary (Article 155(3)(b) of the Constitution);

General (Article 156(2) of the Constitution);

of Public Prosecutions (Article 157(2) of the Constitution);

Justice (Article 166(l) of the Constitution);

woman and one man representing the public in the Judicial Service

ion (Article 17 1(2)(h) of the Constitution);

for

N

A

(c)

(3)

(l)
(2)

(3)

(4)

(s)

(6)

(7)

(8)

(e)

27
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34

The Committee observed that in most comparative jurisdictions, in order to ensure

equity in the appointment of persons nominated to serve in State offices, the

second chambers of such jurisdictions had a critical role to play in the approval of
officers nominated to serve in State offices.

33. In the United States, for example, the Committee observed that the Senate of the

United States Congress was required to approve the appointment of various State

officers, including Ambassadors, other public Ministers and Consuls, Judges of
the Supreme Court, and all other Officers of the United States, whose

appointments were not otherwise provided for and which were established by law.

(10) Chairperson of the Commission on Revenue Allocation (Article

2 1 5 (2) (a) of the Constitution) ;

(11) controller of Budget (Article 228(l) of the Constitution),-

(12) Auditor General (Article 229(1) of the Constitution);

(13) chairperson, vice chairperson and seven other Members of the

Public Service commission; (Article 233(2) of the constitution); and

(14) Members of a commission (Article 250(2) of the constitution).

The Senate is required to approve the appointment of the Clerk of the Senate

(Article 128 of the Constitution).In the case of the appointment of the Inspector-

General, the Constitution requires the approval of both Houses of parliament

(Article 245(2) of the Constitution).

Obse tions of the C

Similarly, in Nigeria, the Constitution of Nigeria required the approval of the

Senate in the appointment of the following State officers-

(1) the Auditor General (Article S6(l) of the Constitution);

(2) Ministers (Article 147 of the Constitution);

28



(3)

Assembl

Senate's

Cabinet

Houses

Chairman and Members of Commissions (Article 154(1) of the

itution; and

(4) chief Justice (Article 231(1) of the constitution)

35. The of Representatives of Nigeria had no role in the approval for

of State officers.

36. In the ippines, the Committee observed that both the Senate and House of

ves play a role that is almost equal, in the vetting and approval of

State o through the Commission on Appointments which comprised an

equal er of members from both Houses and was chaired by the President of

37. The ttee further analyzed provisions in previous drafts of the Constitution

approval

prior to the promulgation of the Constitution of Kenya, 2010 on the

of nominees to State office. The Ghai Draft apportioned the

ility for approval for appointment of State officers to the National

and the National Council, the two chambers established in the draft. The

role in the case of the Ghai Draft extended to the approval for

of the judges, the Attorney-General, the Director of Public

and the Public Defender. Both Houses of Parliament had the mandate

to the appointment of the Commissioner of Police, the Director of the

Kenya Services and the Chairperson and Members of Constitutional

lons

38. In the Draft, the Senate was required to approve the Members of

and the Deputy Ministers. The Bomas Draft further mandated

Parliament to approve the appointment of Members of Constituti

the

pub
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Commissions. In the Harmonized Draft and the Revised Harmonized Draft the

Senate's role was in the approval of Members of Constitutional Commissions.

Recommendations of the Committee

The Committee recommended as follows-

(l) that all approvals of nominees for appointment to State Offices relating to the

formation of Government or which have a direct bearing on the performance

of the Government of the day to be approved by the National Assembly; and

(2)that all approvals of nominees for appointments to State Offices not directly

related to the formation of Government and which enjoy security of tenure

be approved by the Senate.

The Committee therefore recommended as follows-

(1) that the National Assembly approves nominees proposed for

appointment to the following offices-

(a) Cabinet Secretaries;

(b) Attomey-General;

(c) Secretary to the Cabinet;

(d) Principal Secretaries; and

(e) High commissioners, Ambassadors and Diplomatic and

Consular Representatives; and

(2)that the Senate approves nominees proposed for appointment to the

following offices-

(a) Director of Public Prosecutions;

(b) Chairs and Members of Constitutional Commissions (Chapter l5

Commissions;
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41. Article 2 of the Constitution calls for equitable sharing of national revenue as

follows-

(1)

(2)

42. Article 20 (2) and (3) of the Constitution further provides that-

(1) every financial year, the equitable share of the reyenue raised
that is allocated to county governments shall be not less than

per cent of all reyenue collected by the national government.
(2) The national government may use the Equalisation Fund-

(a) only to the extent that the expenditure of those funds has been
approved in an Appropriation Bill enacted by Parliament; and
(b) either directly, or indirectly through conditional grants to
counties in which marginalised communities exist.

Committee

43. The observed that in order to ensure the success of the system of

(4)

devolved

allocated

(c) Chief Justice;

(d) Deputy Chief Justice;

(e) Auditor-General;

(f) Controller of Budget; and

(g) Inspector General of the National Police Service

Revenue roised nationally shall be shared equitobly among the national
ond county governments.
County governments may be given odditional allocations from the
national government's share of the reyenue, either conditionally or
unconditionally.

it was necessary to ensure that adequate funds were

the county governments

took into account various proposals and the trend in the allocation

to the County level of Government in previous years.

44. The

of
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46

47.

Recommendations of the Committee

The Committee recommends the amendment of Article 203(2) of the Constitution

to provide for the enhancement of the equitable share of revenue raised nationally

that is to be allocated to County Governments from a minimum of fifteen per cent

to a minimum of forty per cent.

The Committee further recommends the amendment of Article 203(3) of the

Constitution so as to provide that the amount of the equitable share of revenue

raised nationally that is to be allocated to County Governments be calculated on

the basis of the most recent audited accounts of revenue received.

(s) THE ROLE OF THE SENATE IN BUDGET. G

PROCESS

The budget making process is provided for under Part 5 in Chapter Twelve of the

Constitution. On the whole, budget making is the responsibility of the National

Assembly. Article 221 provides for the consideration and approval of the budget

estimates and appropriation Bills follows-.

(1) At leost two months before the end of each financial year, the Cabinet
Secretary responsible for finance shall submit to the National Assembly
estimates of the revenue and expenditure of the national government for the
next financial year to be tabled in the National Assembly.
(2) The estimates referred to in clause (l) shall-

(a) include estimotes for expenditure .from the Equalisation Fund;
and
(b) be in the form, and according to the procedure, prescribed by an
Act of Parliament.

(3) The National Assembly shall consider the estimates submitted under
clause (l) together with the estimates submitted by the Porliamentary
Service Commission and the Chief Registrar of the Judiciary under Articles
127 and 173 respectively.

@ Before the National Assembly considers the estimates of revenue and
expenditure, a committee of the Assembly shall discuss and review the
estimates and make recommendations to the Assembly.
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(s) In discussing and reviewing the estimates, the committee shall seek

int
sentations .fro* the public and the recommendations shall be taken
occount when the committee makes ils recommendations to the

Assembly.
IYhen the estimates of national government expenditure, and the

of expenditure for the Judiciary and Parliament have been
by the National Assembly, they shall be included in an

Bill, which shall be introduced into the National Assembly to
horise the withdrawal from the Consolidated Fund of the money needed
the expenditure, and for the appropriation of that money for the

s mentioned in the Bill.
The Appropriation Bill mentioned in clause (6) shall not include

expenditures that are chorged on the Consolidated Fund by this
CQnstitution or an Act of Parliament.

Article 213 of the Constitution further provides for Supplementary Appropriation

as followb-

(l) Subject to clauses (2) to (4), the national government may spend money
thft has not been appropriated if-

(a) the amount appropriated for any purpose under the
Appropriation Act ts insfficient or a need has arisen for
expenditure for a purpose for which no amount has been
appropriated by that Act; or
(b) money has been withdrawn.from the Contingencies Fund.

The approval of Parliament for any spending under this Article shall be
within two months after the first withdrawal of the money, subject to

use (3).

If Parliament is not sitting during the time contemplated in clause (2),
ort is sitting but adjourns before the approval has been sought, the approval

ll be sought within two weeks after it next sits.
LYhen the National Assembly has approved spending under clause (2),
appropriation Bill shall be introduced for the appropriation of the

s

spent.
In any particular financial year, the national government may not spend

this Article more than ten per cent of the sum appropriated by
'liament for that financial year unless, in special circumstances,

PVrliament has approved a higher percentage

of the Comm

33



49

50

From the above cited provisions of the Constitution, the Committee observed that

the Senate had virtually no role in the budget making process of the national

Government. Yet the Senate, as mandated under Article 96 of the Constitution,

was required to represent the counties and to protect their interests and those of
their Governments. This was a responsibility that extended to the manner in

which the resources at the national level were allocated and utilized and whether

such allocation and utilization accorded with the national values and principles of
governance which, among other things, included sharing and devolution of power,

inclusiveness, equity, non-discrimination, protection of the marginalized and

sustainable development.

The Committee noted that in comparative bicameral Legislatures the budget was

presented by the Executive to both Houses of Parliament for consideration by the

Houses. This was the case in the United States, Germany, Philippines and Nigeria.

The budget was passed only after it was approved by both Houses. In the United

States and in Germany, if the two Houses did not agree on the budget, the matter

was referred to the equivalent of our mediation committee for development of a
consensus.

Recommendations of the Committee

The Committee recommended that for the Senate to effectively discharge its

mandate under the Constitution, particularly the role of representing the counties

and serving the interest of counties and their governments, it was imperative that

the Senate be involved in the budget making process.

The Committee recommended that Chapter Twelve of the Constitution be

amended so as to entrench the role of the Senate in the budget making process.

51

52.
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Article 1

follows-

53. I of the Constitution provides for the removal of a Governor. It states as

(1) county governor may be removed from ffice on any of the following

(6)

54. The

CHIN

t gross violation of this Constitution or any other law;
, where there are serious reasons for believing that the county
governor has committed a crime under national or international law;
abuse of ffice or gross misconduct; or

' physical or mental incapaciQ to perform the functions of ffice of
county governor.
'liament shall enact legislation providing for the procedure of removal
county governor on any of the grounds specified in clause (l).

of the Com

(2)
a

observed that in accordance with Article l8l(2) of the

Consti the detailed procedure for the removal of a Governor was provided

under the Governments Act, No. 12 of 2012

55. Section 3 of the County Governments Act provides as follows-

(1) A member of the county assembly may by notice to the speaker,
by at least a third of all the members, moye a motion for the

oval of the governor under Article 18l of the Constitution.
(2) If a motion under subsection (1) is supported by at least two-thirds of
all members of the county assembly-

(a) the speaker of the county assembly shall inform the Speaker of
the Senate of that resolutionwithin two days; and
(b) the governor shall continue to perform the functions of the ffice
pending the outcome of the proceedings required by this section.

(3) l4rithin seven days after receiving notice of a resolution from the
of the county assembly-

(a) the Speaker of the Senate shall conyene a meeting of the Senate
to hear charges against the governor; and
(b) the Senate, by resolution, may appoint a special committee
comprising eleven of its members to investigate the matter.

special committee appointed under subsection (3)(b) shall-(4)

3s
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(a) investigate the motter,. and
(b) report to the senate within ten days on whether it finds the
particulars of the allegations against the governor to have been
substantiated.

(5) The governor shall have the right to appear and be represented before
the special committee during its investigattons.
(6) If the special committee reports that the particulars of any allegation
against the governor-

(a) have not been substantiated, further proceedings shall not be
taken under this section in respect of that allegation; or
(b) have been substontiated, the senate shall, after according the
governor an opportuniQ to be heard, vote on the impeachment
charges.

(7) If a majority of all the members of the senate vote to uphold ony
impeachment charge, the governor shall cease to hold office.
(8) If avote in the Senatefails to result in the remoyal of the governor, the
Speaker of the Senote shall notify the speaker of the concirned county
assembly accordingly and the motion by the assembryfor the removal of the
governor on the same charges may only be re-introduced to the Senate on
the expiry of three months from the date of such vote.
(9) The procedure for the removal of the president on grounds of
incapacity under Article 144 of the Constitution shall apply, with necessary
modifications, to the removal of a governor.
(10) A vacancy in the ffice of the governor or deputy governor arising
under this section sholl be filled in the monner provided for by Article 182
of the Constitution.

The Committee noted that there was a variance in the procedure for the removal

from office of a President and the procedure for removal from office of a

Governor. While section 33 of the County Governments Act, 2Ol2 stipulated a

majority vote of members of the Senate for the removal of a Governor, Article 145

provided for a threshold of two-thirds of the Members of the Senate for the

removal from office of the President. Article 145 provides as follows-

(l) A member of the National Assembly, supported by at least a third of all
the members, may move a motionfor the impeachment of the president-

(a) on the ground of a gross violation of a provision of this
Constitution or of any other law,.
(b) where there are serious reasons for believing that the President
has committed a crime under national or internationar law; or
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twolhirds of all the

the Senate of that
resolution within two days; and
(b) the President shall continue to perform the functions of the ffice
pending the outcome of the proceedings required by this Article.

Within seven days afier receiving notice of a resolution from the
of the National Assembly-

(a) the Speaker of the Senate shall convene a meeting of the Senate
to heor charges against the President; and
(b) the Senate, by resolution, may appoint a special committee
comprising eleven of its members to investigate the matter.

(4) A special committee appointed under clause (3) (b) shall-
(a) investigate the motter; and
(b) report to the Senate within ten days whether it finds the
particulars of the allegations against the President to have been

taken under this Article in respect of that ollegation; or
(b) have been substantiated, the Senate shall, after according the
President an opportunity to be heard, vote on the impeachment
charges.

(7) If at least two-thirds of all the members of the Senate vote to uphold any
imyeachment charge, the President shall cease to hold ffice.

It was n[.tt.. noted that it was necessary to entrench the provisions for the
l

removal tf a Governor in the Constitution.

R""o--]"ndation of the Committee

58. The Conimittee therefore recommended that the provisions for the removal from

office of Governor be entrenched in the Constitution and that the threshold for a

vote for

removal

from office of a Governor be reviewed to match that for the

57.

office of the President.

37 ev^

of the National Assembly-

the President-
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(7) THE PARLIAMENTARY SERVICE COMMISSION

Article 127 of the Constitution establishes the Parliamentary Service Commission.

The Commission consists of--
(a) the Speaker of the National Assembly, as chairperson;
(b) a vice-chairperson elected by the commissionfrom the members
appointed under paragraph (c),'
I seven members appointed by Parliament from among its members of
whom-

(i) four shall be nominated equally,from both Houses by the party or
coalition of parties forming the national government, of whom at
least two shall be women; and
(ii) three shall be nominated by the parties not forming the national
government, at least one ofwhom shall be nominatedfrom eoch
House and at least one ofwhom shall be a woman; and

(j) one man and one woman oppointed by Partiament from among persons
who are experienced in public affairs, but are not members of
Parliament.

60 The Parliamentary Service Commission is responsible for-
(a) providing servtces and facilities to ensure the fficient and effective

func t i onin g of P ar I iame nt ;
(b) constituting ffices in the parliamentary service, and appointing and
supervis tng ffice holders ;
I preparing annual estimates of expenditure of the parliamentary service
and submitting them to the National Assembty for approval, and exercising
budgetary control over the serytce;
(d) undertaking, singly or jointly with other releyant organisations,
programmes to promote the ideals of parliamentary democracy; and
I performing other functions-

(i) necessary for the well-being of the members and staff of
Parliament;

or
(it) prescribed by national legislation.

61. The Parliamentary Service Commission provides these services to both the

National Assembly and the Senate.
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62. The

63. The

65. The

responsl

facilities

functions

common

of the Co

observed that in most bicameral jurisdictions each House was

for its own administration, including provision of services and

its members and staff. In such jurisdictions, only a few of the

were jointly managed, for instance, library services, security and

ttee recommended that the provisions relating to the Parliamentary

Service sion be reviewed so as to provide for a National Assembly

Service ission and a Senate Service Commission responsible for provision

of and facilities to the membership and staff of the respective Houses

(8)

64. Article 1 8 of the Constitution provides as follows-

There shall be a leader of the majority party and a leader of the
minority parQ.
The leader of the majority party sholl be the person who is the leader in
the National Assembly of the largest party or coalition of parties.
The leader of the minority porty shall be the person who is the leader in
the National Assembly of the second largest party or coolition
parties.
The followtng order of precedence shall be observed in the National
Assembly-

(o) the Speaker of the National Assembly,'
(b) the leader of the majority party; and
@ the leader of the minority party.

of the C

ttee observed that Article 108 of the Constitution set out the

in the N Assembly but did not make similar provision for the leadership

the
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66

68

69

70

7t

Recommendations of the Committee

The Committee recommended that the leadership of the Senate be entrenched in

the Constitution by making specific provision for the Leader of the Majority Party

and the Leader of the Minority Party of the Senate and by further providing for the

order ofprecedence in the Senate.

(9) Publication of Countv Bills

67. Article 199 of the Constitution provides as follows-

(l) County legislation does not take ffict unless published in the Gazette.
(2) National and county legislation may prescribe additional requirements in

respect of the publication of county legislation.

Article 260 of the constitution defines the word Gazette as follows-

"Gazette" means the Kenya Gazette published by authority of the national
government, or a supplement to the Kenya Gazette;

The County Governments Act defines a county Gazette in section 2 as follows-

"county Gazette" means a gazette published by the authority of the county
goyernment or a supplement of such gazette;

On the publication of a Bill, section 23 of the County Governments Act, 2012

provides as follows-

A Bill shall be published by including the Bill as a supplement in the county
Gazette and the Kenya Gazette.

Observations of the Committee

The Committee observed that there was need to provide clarity on publication of
county legislation and in particular if such legislation was to take effect when

published in the Kenya Gazette or in the respective county gazette.
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72. The

73

76. The

published in the respective county Gazette.

(10)

The observed that there was need to ensure the separation and

e of the County Assemblies vrs-d-vis the County Assemblies. The

Commi further observed that this was necessary so as to ensure effective

oversight the County Executives by the County Assemblies.

74. The C recommended that County Assembly Service Boards and the

County Service Boards be entrenched in the Constitution and that provision

under

effect

be made

Assembli

(1 1) ROLE

75. Article 2(

A

recommended a review of the definition of the word oGazette'

260 of the Constitution so as to provide that county legislation takes

provide for the financial independence and autonomy of the County

TIES

of the Constitution provides as follows-

treaty or convention ratified by Kenya shall .form part of the law of
under this Constitution

ttee observed that there were a host of treaties and conventions that

impacted directly affected the county governments yet such treaties and

conven continued to be ratified without reference to the Senate. The

Committee further observed that it was necessary for the Senate, in the discharge
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78.

of its mandate relating to the county governments, to scrutinize all treaties and

conventions before they formed part of the law of Kenya.

Recommendations of the Committee

The Committee recommended that Articl e 2(6) of the Constitution be amended to

require the approval of both the National Assembly and the Senate before any

treaty or convention ratified by Kenya forms part of the law of Kenya.

(12) STATE OF EMERGENCY AND DEPLOYMENT OF DEFENCE

FORCES IN KENYA

Article 58 of the Constitution provides as follows on a state of emergency-

(l) A state of emergency may be declared only under Article 132 @(d) and
only when-

(a) the state is threatened by war, invasion, general insuryection,
disorder, natural disaster or other public emergency; and
(b) the declaration is necessary to meet the circumstances for which
the emergency is declared.

(2) A declaration of a state of emergency, and any legislation enacted or
other action taken in consequence of the declaration, shall be effective
only-

(a) prospectively; and
(b) fo, not longer than fourteen doys from the date of the
declaration, unless the National Assembly resolves to extend the
declaration.

(3) The National Assembly may extend a declaration of a state of
emergency-

(a) by resolution adopted-
(i) following a public debate in the National Assembly; and
(ii) by the majorities specified in clause (4); and

(b) for not longer than two months at a time.

@) The first extension of the declaration of a state of emergency requires a
supporting vote of at least two-thirds of all the members of the National
Assembly and any subsequent extension requires a supporting vote of at
least three-quarters of all the members of the National Assembly.

42



(s) The Supreme Court may decide on the validity of-
(a) a declaration of a state of emergency;
(b) any extension of a declaration of a state of emergency; and
(c) any legislation enacted, or other action taken, in consequence of
a declaration of a state of emergency.

(6) Any legislation enacted in consequence of a declaration of a state of

(a) may limit a right or fundamental freedom in the Btll of Rights
only to the extent that-

(i) the limitation is strictly required by the emergency; and
(ii) the legislation rs consistent with the Republic's
obltgations under international law applicable to a state of
emergency,'and

(b) shall not take effect until it is published in the Gazette.

A declaration of a state of emergency, or legislation enacted or other
taken in consequence of any declaration, may not permit or

the indemnification of the State, or of any person, in respect of
an unlawful act or omission.

79 Further, lelating to deployment of the Defence Forces within Kenya, Article

2alQ)@) of the Constitution provides that "the Defence Forces may be deployed

to peace in any part of Kenya affected by unrest or instability with the

approval the National Assembly"

Observa

80. The ttee observed that both these matters of security concerned and

counties and the county governments and that it was therefore

necess that the Senate participates in the consideration of these matters.

81. The ttee recommended that both Houses of Parliament should be involved

ss of the extension of a declaration of a state of emergency under

e

affected

in the
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Article 58 of the Constitution and also in the approval of the deployment of the

Defence Forces within Kenya under Article 241 of the constitution.
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4.0 A RAFT

2015

82. The proposed various amendments to the Constitution of Kenya, 2010

as set in the general suggestion for the draft Constitution of Kenya

t) Bill, 2015, which is attached as Annex 4. The Bill provides for the

following

(1) - Short Title

This is the title to the Bill.

Proposed amendment of Article 2 of the Constitution

acy of the Constitution)

The proposed amendment is to Article 2(6) of the Constitution and it

to ensure that any treaty or convention ratified by Kenya shall form

law of Kenya under the Constitution only after the approval of both

Parliament.

E

- Proposed amendment of Article 58 of the Constitution (State of

cv)

Ra The proposed amendment is to Article 58(2), (3) and (4) of the

on and it would require the approval of both Houses of Parliament for

an of a declaration of a state of emergency

(4) - Proposed amendment of Article 94 of the Constitution (Role of

Par 0

(

(2)

(3)

Ratio

is

part of

Houses

45

5\c/^



,

Rationale: The proposed amendment introduces three new clauses to Article 94:

clauses (2A), (2B) and (2C), which provide clarity on the roles of both Houses of
Parliament relating to legislation, oversight and representation, respectively.

(5) Clause 5 - Proposed amendment of Article 95 of the Constitution (Rote of
the National Assembly)

Rationale: The proposed amendment repeals the existing Article 95 of the

Constitution and instead provides for the special roles of each of the two Houses

of Parliament. It provides that the National Assembly represents the people of
the constituencies while the Senate represents the counties and serves to protect

the interests of the counties and their governments. The Senate is also to exercise

oversight over revenue allocated to, raised by, or otherwise received by the

county governments and its expenditure.

(6) Clause 6 - Proposed repeal of Article 96 of the Constitution (Role of the

Senate)

Rationale: The repeal of Article 96 of the Constitution is a consequential

amendment to the proposed amendments to Articles 94 and 95 of the

Constitution.

(7) Clause 7- Proposed amendment of Article 108 of the Constitution (Party

leaders)

Rationale: The proposed amendment is to clauses (1), (2), (3) and (a) of Article

108 and is intended to provide for the leadership and the order of precedence in

both Houses. Article 108 presently provides for the leadership and the order of
precedence in the National Assembly. There are no similar provisions in the

Constitution on the Senate.

46



a

(
\,

(8)

(10)

of

conce

A

- Proposed amendment to Article 109 of the Constitution (Exercise

tive power)

: The proposed amendment is to clauses (2), (3), (4) and (5) of Article

109 is intended to give full legislative mandate to the Senate as a House of

Par as is the case in comparative bicameral jurisdictions.

(e) - Proposed repeal of Article 110 of the Constitution (Bills

g county government)

: This is a consequential amendment to the amendment proposed to

Article 09 of the Constitution. In light of that amendment, the distinction

between Bills that concern or do not concern county governments would not be

el - Proposed amendment to Article 111 of the Constitution

Bills concerning county governments)

r The proposed amendment is intended to delete the present provision

Bills and to instead provide for the procedure for the consideration of

Allocation of Revenue Bill by both Houses of Parliament.

- Proposed insertion of a new Article 111A (Procedure for

consid of an Appropriation Bill and a Supplementary Appropriation

Bil)
Ra The proposed new Article 111A would set out the procedure for the

cons and approval of an Appropriation Bill and a Supplementary

Bill by both Houses of Parliament.

t2- Proposed amendment to Article ll2 of the Constitution

Bills concerning county governments)

Ra

on

a

(1 1)

(12)

(Ordina
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Rationale: The proposed amendment is consequential to the amendment

proposed to Article 109 of the Constitution. The amendment is intended to
provide for the procedure for consideration of Bills by both Houses.

(13) Clause 13 - Proposed amendment to Article 113 of the Constitution
(Mediation committee)

Rationale: The proposed amendment is consequential to the amendments to

Articles 109 and 111 and the proposed new Article 1114. The amendment

extends to clauses (3) and (5) and relates to referral of a Bill for assent after the

mediation process and funher excludes a County Allocation of Revenue Bill, an

Appropriation Bill and a Supplementary Appropriation Bill from the mediation

process.

(14) Clause 14 - Proposed amendment of Article 114 of the Constitution
(Money Bills)

Rationale: The proposed amendment seeks to provide clarity on the procedure

for consideration of money Bills by the respective Houses of Parliament.

(15) Clause 15 - Proposed amendment of Article 115 of the Constitution

(Presidential assent and referral)

Rationale: The proposed amendment is consequential to the amendment

proposed to Article 109 of the Constitution.

(16) Clause 16 - Proposed amendment of Article 123 of the Constitution
(Decisions of Senate)

Rationale: The proposed amendment is to clause (a) of Article 123 and is

consequential to the amendment proposed to Article 109 of the Constitution.
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(17) u 7- Proposed amendment of Article 127 of the Constitution

(Parlia

Rationr

entary Service Commission)

: The proposed amendment establishes two Service Commissions of

Par in place of the Parliamentary Service Commission: a National

Service Commission for the National Assembly and a Senate Service

ion for the Senate. The amendment further sets out the composition of

the S Commissions and their functions.

(18) 18-Proposed amendment of Article 128 of the Constitution

(Clerks staff of Parliament)

The proposed amendment is consequential to the amendment

propos to Article 127.

(1e) Cla I - Insertion of new clause 128A (National Assembly and

Senate nd)

Ration : The proposed amendment establishes a National Assembly Fund and

a Senate to be administered by the respective Clerks.

(20) - Proposed amendment of Article 132 of the Constitution

of the President)

: The proposed amendment makes provision for debate by the two

Houses

obligati

Parliament of a report on the progress made in fulfilling international

of the Republic.

Assemb

Ra

(21) 2r-Proposed insertion on new Article 145,4. (Questions as to

validity removal of President)

Ratio : The proposed new Article 145,4. seeks to provide for the procedure

for the filing, consideration and determination of a question as toand
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the validity of the removal from office of a President under Article 144(10) of
the Constitution (removal of President on grounds of incapacity) and Article

145(7) of the Constitution (removal of President by impeachment).

(22) Clause 22 - Proposed amendment of Article 157 of the Constitution

(Director of Public Prosecutions)

Rationale: The proposed amendment extends to clause (2) and would require

the approval of the Senate prior to the appointment of a nominee to the position

of Director of Public Prosecutions.

In respect of approvals of nominees for appointment to State offices, the

Committee resolved that all nominations to constitutional offices that have

security of tenure would be approved by the Senate while all nominations that

have a bearing on the formation of Government would be approved by the

National Assembly.

(23) Clause 23 - Proposed amendment of Article 163 of the Constitution

(Supreme Court)

Rationale: The proposed amendment is a consequential amendment to the

proposed new Articles 145A and the Article l8lA. The amendment extends the

jurisdiction of the Supreme Court to cover questions as to the validity of the

removal from office of a President or a Governor.

(24) Clause 24 - Proposed amendment of Article 166 of the Constitution

(Appointment of chief Justice, Deputy chief Justice and other judges)

Rationale: The proposed amendment extends to clause (1Xa) of Aticle 166 and

would require the approval of the Senate prior to the appointment to office of a

Chief Justice or a Deputy Chief Justice.
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(2s) 25- Proposed amendment of Article 168 of the Constitution

from office)

: The proposed amendment extends to clause (5)(a)(i) of Article 168

consequential amendment to the proposed Article 166 of the

Cons It proposes that a tribunal set up to consider a petition for the

removal a Chief Justice be chaired by the Speaker of the Senate.

- Proposed amendment of Article l7l of the Constitution

(Esta hment of the Judicial Service Commission)

Ratio : The proposed amendment extends to clause (2Xh) of Article 171 and

would the approval of the Senate prior to the appointment to the Judicial

Service on of the persons nominated to represent the public.

- Proposed amendment of Article 173 of the Constitution

(Judicia Fund)

Ra : The proposed amendment extends to clauses (3) and (4) and is

al to the amendment proposed to Article 221 of the Constitution. It

would the approval of estimates by both the National Assembly and the

Senate.

- Proposed amendment to Article 181 of the Constitution

(26)

(27)

(28)

Ration

and is

Ration

of a county governor)

: The proposed amendment seeks to entrench the procedure for the

removal a county governor in the Constitution and fuither provides a

similar to that for the removal of a President
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(29) Clause 29 - Proposed insertion of a new Article 181A (Questions as to

validity of removal of governor)

Rationale: The proposed new Article 181A would provide for the procedure and

timelines for the filing, consideration and determination of a question as to the

validity of the removal from office of a governor.

(30) Clause 30 - Proposed amendment of Article 189 of the Constitution
(Cooperation between national and county governments)

Rationale: The proposed amendment seeks to provide that Parliament shall

enact legislation to provide a framework for cooperation between the national

and county levels of government. It further provides for procedures for settling

of both inter-governmental and intra-governmental disputes.

(31) Clause 31- Proposed amendment of Article 199 of the Constitution
(Publication of county legislation)

Rationale: The proposed amendment provides that county legislation does not

take effect unless published in a County Gozette.

(32) Clause 32 - Proposed insertion of new Articles l99A and 199B (County

Assembly Service Board and County Assembly Fund)

Rationale: The proposed new clauses seek to establish a County Assembly

Service Board and a County Assembly Fund for each County.

(33) Clause 33 - Proposed amendment of Article 203 of the Constitution
(Equitable share and other financial laws)

Rationale: The amendment proposes to enhance the equitable share of revenue

raised nationally that is to be allocated to County Governments from a minimum

of fifteen per cent to a minimum of forty per cent.

52



a

a

(34)

(3s)

- Proposed amendment of Article 205 of the Constitution

on financial legislation affecting counties)

Ra The amendment proposes to delete clause (2) of Article 205 so as to

provide arity on the consideration of recommendations by the Commission of

Allocation by the National Assembly and the Senate.

- Proposed amendment of Article 215 of the Constitution

(co n on Revenue Allocation)

Ration : The proposed amendment on the membership of the Commission on

Revenue Allocation will require that the two persons nominated by political

represented in the Senate and not the National Assembly.parties

(Annual

- Proposed amendment of Article 218 of the Constitution

n and Allocation of Revenue Bills)

: The proposed amendment makes provision for the procedure for the

and enactment of a Division of Revenue Bill and a County

of Revenue Bill and the timelines attendant to the respective

proces

- Proposed amendment of Article 221 of the Constitution

(Budget and annual appropriation Bill)

: The proposed amendment seeks to provide for the procedure for the

S and consideration of estimates of revenue and expenditure and an

annual on Bill

Proposed amendment of Article 222 of the Constitution

re before annual budget is passed)

(36)

AI

(37)

(38)

(Expen
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Rationale: The proposed amendment is to clause (2Xb) of Article 222 and is

consequential to the amendment proposed to Article 221 of the Constitution.

(39) Clause 39 - Proposed amendment of Article 223 of the Constitution
(Supplementary appropriation)

Rationale: The proposed amendment is to clause (a) of Article 223 and is

consequential amendment to the amendment proposed to Article 221 of the

Constitution.

(40) Clause 40 - Proposed amendment of Article 224 of the Constitution
(County appropriation Bills)

Rationale: The proposed amendment seeks to clarify that the basis for the

preparation of budgets by county Governments is a County Allocation of
Revenue Bill.

(41) Clause 41- Proposed amendment of Article 225 of the Constitution
(Financial control)

Rationale: The proposed amendment provides further clarity on the procedure

for stoppage of funds to a State organ or public entity and the role of the

respective Houses in the processes.

(42) Clause 42 - Proposed amendment of Article 226 of the Constitution

(Accounts and audit of pubtic entities)

Rationale: The proposed amendment provides clarity on the accountability and

audit of the accounting officers of State organs and national public entities,

county governments and the accounting officers of county public entities.
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(4s)

(44)

(4s)

(46)

(47)

- Proposed amendment of Article 228 of the Constitution

(Con of Budget)

Ration : The proposed amendment would require the approval of the Senate

prior to appointment of a nominee to the position of Controller of Budget

- Proposed amendment of Article 229 of the Constitution

Ration : The proposed amendment extends to clause (1) and would require

the a of the Senate prior to the appointment of a nominee to the position

of of Budget. The proposed amendment fuither introduces a new

clause ( ) which provides for the submission of the annual estimates of

expendi for the office of the Auditor General to Parliament for approval

- Proposed amendment of Article 233 of the Constitution

(The Pu Service Commission)

: The proposed amendment is to clause (2) of Article 233 and would

requlre approval of the Senate prior to the appointment of a nominee to the

chairperson, vice-chairperson or member of the Public Serviceposition

Commiss on.

(Staffing cou

: The

County blic S

- Proposed amendment of Article 235 of the Constitution

nty governments)

proposed amendment extends to clause (1) and establishes a

ervice Board for each county.

- Proposed amendment of Article 241 of the Constitution

(Esta ment of Defence Forces and Defence Council)
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Rationale: The proposed amendment is to clause (3) of Article 241 and would

require the approval of both Houses of Parliament before the deployment of the

Kenya Defence Forces in any part of Kenya.

(48) Clause 48 - Proposed amendment to Article 245 of the Constitution
(Command of the National police Service)

Rationale: The proposed amendment would require the approval of the Senate

prior to the appointment of a nominee to the position Inspector-General of the

National Police Service.

(49) Clause 49 - Proposed amendment of Article 248 of the Constitution
(Application of Chapter)

Rationale: The proposed amendment is a consequential to the amendment

proposed to Article 127 which proposes to establish a National Assembly

Service Commission and a Senate Service Commission.

(50) Clause 50 - Proposed amendment to Article 250 of the Constitution
(Composition, appointment and terms of office)

Rationale: The proposed amendment is to clause (2Xb) of Article 250 and

would require the approval of the Senate prior to the appointment of a nominee

to the position of member of a constitutional commission.

(51) Clause 51- Proposed amendment to Article 251 of the Constitution
(Removal from office)

Rationale: The proposed amendment is consequential to the amendment

proposed to Article 250(2)(b) of the Constitution.
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(s2)

(s3)

further

- Proposed amendment to Article 260 of the Constitution

)

Ra The proposed amendment to the interpretation of the word "Gazette"

IS to the amendment proposed to Article 199. The amendment

for the interpretation of the term "public entity" which is used in

the C tution

- Proposed Transitional and savings provisions

Ration : The proposed amendment seeks to provide for transition and savings

ln of the existing Parliamentary Service Commission and the

Service.
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5.0 WAY FORWARD

The Committee deliberated on the options available for the processing of the

general suggestion for the draft Constitution of Kenya (Amendment) Bill, 2015

developed by the Committee. The Committee observed that the Constitution of
Kenya, 2010 provided for two mechanisms for amendment of the Constitution-

(1) Amendment by parliamentary initiative, set out under Article 256 of the

Constitution; and

(2) Amendment by popular initiative, which is set out under Article 257 of the

Constitution.

84

85

The Committee resolved to recommend to the Senate that the general suggestion

for the draft Constitution of Kenya (Amendment) Bill, 2015 be processed by way
of a popular initiative in terms of Article 257 of the Constitution. In this regard,

the Committee observed that there was need for the Senate to establish a Select

Committee to spearhead the processing of the draft Bill through the popular

initiative process.

The Committee further observed that the popular initiative would entail the

following processes-

Activity Reference Provision Possible Timelines

I Signing of amendment
Bill by at least one
million voters.

Article 257(l) - An amendment to
this Constitution may be proposed
by a popular initiative signed by at
least one million registered voters.

Article 257(2) A popular
initiative for an amendment to this
Constitution may be in the form of
a generol suggestion or a
.formulated draft Bill.

2 months
(October - Novembe r,2015)
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Activitv Reference Provision Possible Timelines

Article 257(3) - If , popular
initiative is in the form of a
general suggestion, the promoters
of that Bill shall formulate it into a
draft Bill.

I

Delivery of draft Bill to
the Independent Electoral
and Bounharies
Commisslon to verify the
supporting signatures.

Article 257(4) - The promoters of
a popular initiative shall deliver
the drafi Bill and the supporting
signatures to the Independent
Electoral and Boundaries
Commission, which shall verifu
that the initiative is supported by
at least one million registered
voters.

December 2015 - January,
2016

J Submissiqn of draft Bill
to each ofthe forty-seven
County A$semblies.

Article 257(5) - If the Independent
Electoral and Boundaries
Commission is satisfied that the
initiative meets the requirements
of this Article, the Commission
shall submit the draft Bill to each
county assembly for consideration
within three months after the date
il was submitted by the
Commission.

February,20l6

4 Consideration of draft
Bill by the County
Assemblies.

Article 257(6) - If , county
assembly opproves the draft Bill
within three months after the date
it was submitted by the
Commission, the speaker of the
county assembly shall deliver a
copy of the draft Bill jointly to the
Speakers of the two Houses of
Parliament, with a certificate that
the county assembly has approved
it.

February -May,2016

5 Introductiop of
in Parliament.

draft Bill Article 257(7) - If a draft Bill has
been approved by a majority of the
county assemblies, it shall be
introduced in Parliament without
delay.

June,20l6

6. Second
ird

Article 257(8) - A Bill under this
Article is passed by Parliament if

June - September, 2016

59

2.

First Readir
Readins. T

S\OH



Da

)
a

Activity Reference Provision Possible Timelines
and Passage in the Senate supported by a majority of the

members of each House.

7 First Reading, Second
Reading, Third Reading
and Passage in the
National Assembly.

Article 257(8) - A Bill under this
Article is passed by Parliament if
supported by a majority of the
members of each House.

September
2016

December,

8 Assent when passed by
Parliament.

Article 257(9) - If Parliament
passes the Bill, it shall be
submitted to the Presidentfor
assent in accordance with Articles
256@ and (s).

9 Failure by either House to
pass the draft Bill.

10 Independent Electoral and
Boundaries Commission
to conduct referendum.

Article 257(10) - If either House
of Parliament fails to pass the Bill,
or the Bill relates to a matter
specified in Article 255(1), the
proposed amendment shall be
submitted to the people in a
referendum.

Article 257(11) - Article 255(2)
applies, with necessary
modifications, to a referendum
under clause (10).

Article255(2)-Aproposed
amendment shall be approved by a
referendum under clause (1) f-

(a) at least twenty per cent of
the registered voters in
each of at least half qf
the counties vote in the
referendum; and 

r

@ the amendment rs 
I

supported by a simple 
I

majority of the citizens 
I

voting in the re.ferendum.

January, 2017 (or at the
same time as the General
Elections of 2017)

lt. Assent and publication. Article 256(5Xb) - Within thirty
days after the chairperson of the
Independent Electoral and
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Article 257(10) - If either House
of Parliament fails to pass the Bill,
or the Bill relates to a matter
specified in 255(1), the proposed
amendment shall be submitted to
the people in a referendum.
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Activitv Reference Prr ,vtslon Possible Timelines
Boundaries
certified to th,

Bill has b,

accordance v
the President
Bill and cause

Commission has
z President thot the
?en approved in
,ith Article 255(2),
shall assent to the
it to be published.
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6.0 RECOMMENDATIONS OF THE COMMITTEE

The Select Committee of the Senate on Constitutional and Legal Review

recommends to the Senate as follows-

86

(1)

(2)

(3)

(4)

That the Senate adopts the Report of the Committee;

That the Senate adopts the General Suggestion for the Draft

Constitution of Kenya (Amendment) Bill, 2015 contained in the

Report of the Committee and approves its publication as the

general suggestion contemplated in Article 257(2) of the

Constitution;

That that the Senate approves the processing of the General

Suggestion for the Draft Constitution of Kenya (Amendment) Bill,

2015 by way of a popular initiative in terms of Article 257 of the

Constitution;

That the Senate approves the appointment of a Select Committee to

spearhead the processing of the General Suggestion for the Draft

Constitution of Kenya (Amendment) Bill, 2015 through popular

initiative in terms of Article 257 of the Constitution.
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