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CHAIRPERSON'S FOREWORD

This report contains the proceedings of the Departmental Committee on Justice and Legal Affairs on its
consideration of the Independent Electoral and Boundaries Commission (Amendment) BIll (Nutional
Assembly Bill No. l0 of 2021) which was published on 4tt' April2024.

The Bill seeks to give eflect to some of the recommendations and views of the public as subrnitted to the
National Dialogue Committee (NADCO) on the Issucs of Electoral Justice and Related Motters:
Outstanding ()onstilulional Motters; Fidelitl'to Political Partics'/Coalit ions and thc law on mulliparry'
democracy: Entrenchmenl of the National Goyernmenl Constituencies Devclopmenl Fundi lhe Senate
Ot,ersight Fund and the National Governnrenl Affirmativ Action Fund and Establishntent ond
Enlrcnchnrent qf State (ffices. The Bill aims to amend the IEBC Act (Cap 7C) to delete obsolete
provisions and make consequential amendmenls to align the Act to the judgenrent ol the High Court in
Kaliba Institute and 3 Others v the Altorrre! General and 2 Others [2018] e(ZR where it was held that
certain provisions ofthe Act are unconstitutional.

ln compliance with Article I l8(b) olthe Constitution and Standing Order 127(3), the Committee placed
an advertisement in the print media on Friday 8th March 2024 inviting the public to submit memoranda
by way of written statements on the Bil[.

In addition, the Committee vide letter Ref. No. NA/DDC/.|LA(:/202J/60 dated I l'r' April 2024 invited
key stakeholders to submit views on the Bill and attend a public participation fbrum on Thursday lStl'
April 2024. The memoranda were to be received on or before Thursday 21" March 2024 at 5.00 pm
(East African Time). By the close of the submission deadline, the Committee had received nine
memoranda.

The OAG, IEBC, IEBC Selection Panel, IRCK, Judiciary, KLRC, ORPP, PPLC and the ELGIA gavc
their views on the Bil[ which the Committee e considered in the preparation of this reporr.

While considering the Bill. the Committee observed that the Bill seeks to give ell'ect to some of the
recommendations and views olthe public that were submitted to the NADCO which was established to
facilitate dialogue and consensus building thereafter recommend appropriate constitutional, legal and
policy reforms on issues of concern to the people ol Kenya framed by NADCO. One of the
recommendations on the issue of electoral justice was thc proposed amendments to the IEBC Act (Cap.
7C) as provided in the Bill.

The Committee is grateful to the Oflices of the Speaker and Clerk of the National Assenrbly lbr the
logistical and technical support accorded to it during its consideration ofthe Bill. The Committee lirther
wishes to thank the OAG, IEBC. IEBC Selection Panel, IRCK, Judiciary. KLRC, ORPP, PPLC and the
ELCIA for submitting views on the Bill. Finally, I wish to exprcss my appreciation to the Honourable
Members of the Committee and the Committee Secretariat who made useful contributions towards the
preparation and production of this report.

Report of the Departmental Committee on Justic€ and Legal Affairs on the Consideration of the Independent
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It is my pleasure to report that the Committee has considered the Independent Electoral and Boundaries
Commission (Amendment) Bill Q'lational Assembly Bill No. l0 of 2024) and have the honour to report
back to the National Assembly with the recommendation that the House approves the Bill with
amendments.

Hon, Murugara George Gitonga, MP
Chairnerson. Denartmental Committee on Justice and esa lrs

Report of the Depsrtmental Committee on Justice and Legal Affsirs on the Consideration of the Independent

Eleclorsl ,nd Boundaries Commission (Amendment) Bill (Nationol Assembly Btll No. l0 of 2021)
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CHAPTER ONE

1 PREFACE

l.l Establishment of the Committee

The DepartmentaI Committee on Justice and Legal Affairs is one of twenty departmental committees

of the National Assembly established under Standing Order 216 whose mandate pursuant to the

Standing Order 216 (5) is as follows:

i. To inve.stigole, inquire inlo. and report o,1 all mattcrs relaling lo the ntandate,

,nanagemenl, aclivilies, administration, operations and eslimates of the assigned

minislrie s and deparl me nl s :

ii. To study the programnrc and policy objectives o.f ministries and departmenls and the

c.ffbcl iveness of the implemenlation:

iii. To. on a quarlcrly bosis, ntonitor ond report on lhe implementotion o/ the national budget

in respecl o/ ils manclale:

rv. To study und reviet'all legislation re/brred to it:

r'. To sludy'. asscss and unalyse the relatiye success o-f the ministries und deparlmenls os

meusured b), lhe results obtained as compared u,ilh lheir statcd objectives:

ul. To investigale and inquit'e into all matters rclating lo lhe a.s.r^igned minislrie:| and

dcparlnlenls us they ma1, dcem necessary, and as moy be rc/brred to thent by the ltouse:

vii. T'o t'et and report on all ctppointments v'here the Constilulion or uny low requires lhe

National Assembly lo ctpprove, except lhose under Standing Order 201 (Committee on

Appointmenls):

t'iii. To examine lreolies, agreemenls and con|entions:

,.r. To ntake reports and recommendations to the House as often as possible, including

recommendalions oJ proposed legisIation:

x. To consider reports oJ Commission.s and Independent OlJices submitted to the House

pursuonl to lha proyisions of Article 251 of the Constilulion; and

xi. To examinc dny questions raisecl by Member.s on a matler h,ithin its mandale.

1.2 Mandate of the Committee

2. [n accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

considerl:-

I National Assembly Standing orders, 6'h Edition.

Report of th€ Departmental Committee on Justice and Legal Affairs on th€ Consid€ration of the Independent
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a) The Judiciary;

b) Tribunals;

c) Access to Justice;

d) Public prosecutions;

e) Ethics, Integrity and Anti-comrption;

f) Correctional services;

g) Community service orders and witness protection;

h) Constitutional Affairs;

i) Sovereign immunity;

j) Elections including referenda;

k) Human rights;

l) Political parties; and

m) The State Law Office' including insolvency, law reform, public trusteeship, marriages and

legal education.

3. In executing its mandate, the Committee oversights the following Ministries, Departments and

Agencies:

a) State Department ofCorrectional Services;

b) State Law Offrce and Department of Justice;

c) The Judiciary;

d) Judicial Service Commission;

e) Oflice of the Director of Public Prosecutions;

f) Ethics and Anti-Comrption Commission;

g) Independent Electoral and Boundaries Commission;

h) Commission on Administrative Justice;

i) Office of the Registrar of Political Parties;

j) Witness Protection Agency;

k) Kenya National Commission on Human Rights;

l) Kenya Law Reform Commission; and

m) Council of Legal Education.

Rcport of the Depertmental Committee on Justice and t egal Affairs on the Consideration of the lrdep€ndent
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1.3 Committee Membership

4. The Committee was constituted by the House on 27th October 2022 and comprises the following

Members:

Chairperson
Hon. Murugara George Gitonga, MP

Tharaka Constituency
UDA ParW

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Partv

Membe rs

Hon. Maalim F'arah, MP
Dadaab Constituency
WDM-Kenya

Hon. Francis Kajwang' Tom Joseph, MP
Ruaraka Constituency
ODM Partv

Hon. Junet Mohamed. CBS, MP
Suna East Constituency
ODM Partv

Hon. (Dr.) Otiende Amollo, SC. MP
Rarieda Constituency
ODM Partv

Hon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency
UDA Party

Hon. Muchira Michael Mwangi, MP
Ol Jorok Constituency
UDA Party

Hon. Muriu Wakili Edward, MP
Gatanga Constituency
UDA Party

I{on. Maina Jane Njeri, MP
Kirinyaga (CWR)
UDA Partv

Hon. Gichohi Kaguchia John Philip, MP
Mukurweini Constituency
UDA Partv

Hon. Mogaka Stephen M, MP
West Mugirango Constituency
Jubilee Partv

Hon. Aden Daud, EBS, MP
Wajir East Constituency
Jubilee Partv

Hon. Siyad Amina Udgoon, MP
Garissa To'*,nship (CWR)
Jubilee Parfv

Hon. Makali John Okwisia, MP
Kanduyi Constituency
FORD-Kenva

Report of the Departmental Committee on Justice and Legal Affairs on the Considerstion of the lnd€pendent
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1.4 Committee Secretariat

5. The Committee is well-resourced and facilitated by the following staff

Mr. Ahmed Salim Abdalla
CIerk Assistant I /Head of Secretariat

Mr. Ronald Walala
Senior Legal Counsel

Ms. Jael Ayiego
Clerk Assistant III

Mr. Abdikafar Abdi
Clerk Assistant III

Mr. Omar Abdirahim
Fiscal Analyst II

Mr. Isaac Nabiswa
Legal Counsel II

Ms. Vivienne Ogega
Research Oflicer III

Ms. Mary Kamande
Public Communications Officer III

Mr. John Nduaci
Serjeant-At-Arms

Mr. Calvin Karung'o
Media Relations Officer III

Mr. Peter Mutethia
Audio Officer III

Mr. Silas Opanga
Hansard Reporter III

Report of the Deprrtmcntrl Committ€e on Justice and Legal Affairs on the Considerstion of the lndependent
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CHAPTERTWO

2 OVERVIEW OF THE INDEPENDENT ELECTORAL AND BOUNDARIES

COMMISSION (AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 10 OF

2024)

2.1 Baekground

6. The Bill is co-sponsored by the Leader of the Majority Party and the Leader of the Minority

Party. The Bill seeks to give effect to some of the recommendations and views of the public

that were subn.ritted to the National Dialogue Committee (NADCO) on lhe Issues ol
Electoral ,lustice and Relaled Matterst Outstanding Conslitutiondl Matters; Fidelity to

Polilical Parlies/Coalit ions and lhe law on nruhiparty democraq'; Entenchment ol the

National Gover,lmenl ('onstiluencies Devalopment Fund: the Senate Oversight Fund and the

National Got'ernment A.ffirmdtive Action Fund and Establishment and Enlrenchment of State

Ollices.

7. The Bill was published on 4'l'April 2024 and read a First Time in the House on 5'r'March

2024. lt was thereafter committed to the Committee in line with the provision of Standing

Order 127 (3).

2.2 Summary of Legal Provisions

8. The Bill seeks to amend the Independent Electoral and Boundaries Commission Act, No. 9 ol'

201I to clean up the Act by deleting obsolele provisions. The Bill further seeks to make

consequential amendments intended to align the Act 10 the Judgment of the High Court in

Katiba Institute & 3 Olhers v Attornev-Generul & 2 Others [20181 eKLR where the High

Court held that certain provisions of the Act were unconstitutional.

9. The Bill lurther seeks to amend section 6 olthe Act and include experience in accounting or

information and communication technology as additional professional qualifications for

appointment as a member of the Independent Electoral and Boundaries Commission.

10. Additionally, the Bill seeks to amend the First Schedule to the Independent Electoral and

Boundaries Comrnission No. 9 of 201 I to increase the number of members of the selection

panel from seven to nine in order to accomnrodate a wide spectrum of stakeholders and

interest groups. I'he Bill also proposes to replace the currenl t'ifth Schedule olthe Act with a

new and updated Schedule.

I I . In particular, -
Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Independent
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(a) Clause t of the Bill sets out the short title of the Bill and provides for its commencement

upon publication in the Gazettel

(b) Clause 2 of the Bill amends section 2 of the Bilt by aligning the definition of the

chairperson of the Commission to the Judgment of the High Court and by deleting

obsolete provisions in the section:

(c) Clause -1 of the Bill amends section 6(2)(c) of the Act to include information and

communications technology and accounting as some of the relevant professional

qualifications to be taken into account when nominating persons to be appointed as

members ol the Commission;

(d) Clause 4 of the Bill amends section 7,A' of the Act and delete subsections (4), (5), and

(6), which the High Court held unconstitutional;

(e) Clause 5 of the Bill amends section l0 of the principal Act to reduce the term of the

secretary to the Commission to three years, renewable once;

(l) Clause 6 of the Bill amends section 12 of the principal Act to provide that the

Commission shall, alier every general election. review its operations and make the

necessary changes required to make its operations more efticient, effective, transparent,

and accountable;

(g) Clause 7 of the Bill amends section 36 of the Act to anchor the Fifth Schedule to the Act
which relates to the procedure for delimitation ofelectoral units;

(h) Clause 8 of the Bill amends the First Schedule to the Act to increase the number of
members of the selection panel liom seven to nine to accommodate a wide spectrum ol
stakeholders and interest groups:

(i) Ctause 9 of the Bill amends the Second Schedule to the Act to provide for the quorum of
the Commission as live (5) members;

() Clausc l0 of the Bill deletes and substitutes the Fifth Schedule to the Ac1 which relates

to the procedure lbr delimitation of electoral units;

(k) Clause I I of the Bill sets out the transitional provisions relating to the selection panel fbr
the appointment ol members of the Commission. Under the provision. the current

selection panel shall cease to exist after the Bill is passed, but a person who served as a

member of that selection panel may be nominated to serve as a member of a selection
panel appointed after the provisions ofthe Bill commence.

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of lhe Independent
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CHAPTER THREE

3 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

3.1 Legal Framework on Public Participation

l. Article I I 8 ( I )(b) of the Constitution provides that:

" Parliumcnl shall ./ocilitute public participation and inwlveme nt in the legislotiw and

olher busine,s.s oJ Parliument antl its Commiltees. "

2. 'l'he National Assembly Standing Order 127 (3) and (3A) stipulates that:

" (3) The Departmcntal (:ommillcc to which u Bill is comnitted shall facilitate public

participalion on the Bill through an uppropriulc nechanism inclucling-

(a) inriting suhmi.;sion o/ nrcmoranda;

(h) holding public hearings;

(c) consulling raleyant stukefutlders in u sector; and

(d) consulting experls o,t leL'hnical subjacts.

(3A) T'he Departmenldl C:ommillee shall lake inlo account lha yiey,s and

recontntendalions of the public uttdcr paragralth (3) in its reporl to the ltouse. "

3.2 Memoranda Rcceived on the Bill

3. Pursuant to the aforementioned provisions of law, the Committee placed an advertisement in

the print media on Friday, 8rr' March 2024 inviting the public to submit menroranda by way

of written statements on the Bill. Further. the Committee vide letter Rel'. No.

NA/DDC/JLA('2021/60 dated I lrr' April 2024 invited key stakeholders to subrnit views on

the Bill and attend a public participation fbrum on Thursday l8'r' April 2024.

4. To this end. the Committee received nine (9) mernoranda. The memoranda are annexed to

this report as Annexure 7.

5. The memoranda tiom the OAG, IEBC, IEBC Selection Panel, IRCK, Judiciary, KLRC,

ORPP, PPLC, ELOG and the ELGIA rvhich were largely in agreement with the Bill save for

a l'ew reservations which they submittcd to the Committee as fbllows:

Clause 2

6. l'he OAG and the IEBC noted that in line with thc proposed deletion of obsolete provisions

and harmonisation of the Ilill with the Act, sections 32. 33 and 34 olthe Act be deleted.

Report of the Deparlmental Committee on Justice and Legal Affairs on the Consideratior of the lndependent
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7, The ORPP noted the need for clarity on the meaning ol a parliamentary party since the

Standing Orders cannot be used to interpret statutory terms. Hence, it proposed the

introduction of a definition ol 'parliamentary party' used in clause 8 with respect to the

selection panel. It also proposed the inclusion of the definition of 'electoral unit' used in

clause l0 ofthe Bilt.

8. The KLRC submitted that while the proposed amendments are in line with the ruling in

Kaliba Institute & 3 Others v AG & 2 Olhers, lhey raise two fundamental issues. One, how

IEBC should conduct its business in circumstances where the Chairperson is unable to attend

proceedings ol the Commission. Two, that when read together with Section 7A and

paragraphs 5 and 7 of the Second Schedule of the Act, the amendments shall have the

implication that the Chairperson cannot designate a member as a temporary Chairperson. In

addition, that in the event that the membership of the Commission drops to below five, no

business can be transacted by the Commission.

9. The IRCK proposed amending the clause to provide that the Vice Chairperson can act as the

Chairperson in the latter's absence to avoid a lacuna in the evenl ofa vacancy in the office of

the Chairperson.

Committee Observation

10. The Committee observed that section 32, 33 and 34 are part of the savings and transitional

provisions of the Act. Transitional provisions make rules lo ensure transition lrom the prior

law to the new law which may include provisions to retain an existing right or authority that

would otherwise be aflected by the new law. I'herefore, a blind deletion of sections 32, 33

and 34 would result in losing material information, including the legislative history of the

Act.

11. The Committee noted that the term "parliamentary pa(y" is substantively used in the Bill but

is not defined. lt is therefore important to detine the words to accord with their definition in

the National Assembly. Standing Orders. However. the Committee was of the view that the

term "electoral unit" is clear enough and does not warrant a definition.

Clause 3

12. The IEBC proposed merging "accounting and finance" under Section 6(2)(iii) of the IEBC

Act as the two disciplines deal with matters relating to financial management. Moreover, it
Report of the Departmertal Committee on Justice and Legal Affairs on the Consideration of the lndependent
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submitted that the nature ol election matters is legal and quasi-judicial, and therefore. it

proposed that the Bill be amended to provide that one member, besides the Chairperson, be

an Advocate ofthe High Court ofKenya.

13. The IEBC also proposed amending the clause to provide lbr the appointment of the

Commission to consider the two-thirds gender principle.

14. The IRCK noted that the proposed additional qualifications are not essential for the

Commission to execute its mandate and should not be a preserve of ce(ain professional

cadres but represent a broad spectrum. It added that the qualilications proposed to be added

should only be an added advantage and not the core requirements lbr the role ol' a

Commissioner.

15. l'he PPLC submitted that additional qualilications can be acquired through training and

suppo( from lhe Secretariat, which is composed ol technical personnel. Consequently. it

proposed an amendment to only provide for degrees from a recognised university.

Committee Observation

16. The Committee noted that section 6 of the Act specifies that for a person to qualily lbr

appointment as a member of the Commission, the person needs to prove relevant expericnce

in certain fields which are necessary considering the nature ofthe function ofthe committee.

Therefbre. the proposed additional experience in inlbrmation and communication technology

and accounting accords with the various functions ofthe Commission that include the use o1'

technology in eleclions and the prudent procurement of goods and services related to the

conduct of an election.

Clause 5

17. The IEBC and thc ORPP were of the view that the term olthe Commission Secretary should

be increased to five years or in the alternative, reviewed to a single term of six years. They

noted that on account of the complexity of the functions of the Commission, including

elections, boundary delimitation, and referendum, it takes one or two years lbr any Secretary

to be conversant with electoral processes. Consequently, their proposal would enhance the

security oftenure and independence olthe Secretary.

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Independent

Electoral and Boundaries Commission Bill (National Assembl5, Bi No. l0 oI2021)

Page l5 of30



18. It was ELOG's submission that the term of the Secretary be aligned with that of the

Commissioners to prevent an overlap with a new Commission and provide a smooth

transition and operational continuity.

Committee Observation

19. The Committee observed that a reduction in the term of office ol the Secretary from the

current five years to three years would jeopardize the perlormance of the functions of the

office as any person appointed as Secretary would require at least one to two years to be well

conversant with the electoral processes. In this regard, the Committee noted that it may be

necessary to increase the term ofthe Secretary to a non-renewable term of six years to ensure

that the Secretary understands all that is expected in lhe performance of his or her functions

and enhance their competence and independence in the role. It was their further view that the

amendments in the Bill ought to provide that the current Secretary of the Commission serve

for the remainder of their unexpired term.

Clause 6

20. The IEBC proposed the increase of the period in which the Commission is required to

review its operations alter every general election fiom one year to eighteen months. This will

enable the Commission to have more time to conduct the review and identily areas for

reform taking into account the time it takes for settlement ofdisputes alter an election. It was

their contention that the decisions of the courts, which may take longer than a year to be

rendered, usually infbrm any legal and operational relorms to the conduct ofelections.

21. Furthermore, IEBC recommended that the proposal be a new stand-alone Seclion inslead of

being subsumed under section l2 as there is not link between the proposal and the current

content ofsection 12.

22. The ELGIA submitted that the role of Parliament ought to be clearly stated since some

changes may require statutory refbrms. Consequently. it proposed amending the Bill to
clearly state the role of Parliament in the review process and the timelines lbr the review

process by both Houses of Parliament.

23, The PPLC proposed that the proposal be amended to provide that the audit be carried out by

a reputable entity appointed by the Commission.

Report ofthe Departmental Committee on Justice and Legal Affairs on the Consideration ofthe Independent
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Committee Observation

24. The Committee observed that a review of the conduct of a general election is a sensitive

evaluation process. Such a process points out what worked and what did not work and draws

lessons learned lbr improvement of the conduct of future general elections. The Committee

also noted that the resolution of disputes is part of the process of a general election.

Therefore, there is need to increase the time required lor the completion of the review

process. Further, the Committee agreed with the view that the proposal under clause 6 should

be provided for in a separate stand-alone lbr purposes of legislative clarity. It was of the

further view that lhe Commission should not be unduly restricted in terms of the manner of

carrying out the review. As an independent constitutional body, the Commission ought to the

left at liberty to choose between either an external or inlernal review.

Clause 7

25. The IEIIC and the KLRC noted that the proposed contents of the lrilih Schedule on the

procedure of delimitation of elcctoral units should not be contained in the saving and

transition part but should be a substantive stand-alone part. Thus, it proposed the deletion of

the proposal to amend Section 36 which provides that the electoral units shall be set out in

the Filih Schedule and incorporation of the procedure immediately after Section l6 as a ncw

Part Ill.

26. The KLRC fu(her noted that the Fifth Schedule lapsed upon publication of the final reporl

of the flrsl delimitation of electoral boundaries.

27. ELGIA submitted that the proposal be deleted and amended to repeal Section 36 of the Act

because the section was originally intended fbr the first boundaries review. Additionally, it

stated that Part V of the Act is no longer operational since the transitional provisions in the

statute bccame spent upon its enaclment.

Committee Observation

28, The Comnrittee noted that the provisions under section 36 of the Act on the procedure fbr

delimitation of electoral boundaries are wrongly placed in the Act under the savings and

transition. It was therelbre of the view that section 36 of'the Act together with the proposed

amendments to the section be moved 10 a new and distinct part of thc Act for purposes of

legislative coherence and logical flow of the Act. The Committee noted that the Fifth
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Schedule should be retained as proposed in the Bill and anchored in the relocated provisions

on delimitation.

Clause 8

29. The IEBC submitted that the Selection Panel needs to be inclusive of all key stakeholders

who will give additional value to the process. According to them, the proposal as drafled

gives priority to political parties.

30. The ORPP proposed redratiing the proposed sub-paragraph (2Xa) and (2)(e) to provide that

the respeclive nominating bodies should nominate one man and one woman to achieve

gender equity contenrplated by the proposed paragraph 2C.

31. In addition, the ORPP recornmended redrafting the proposed sub-paragraph (2Xb) to clarify

that the persons nominated shall be political partics within the PPLC which is comprised of

the ORPP, IEBC and political pa(ies.

32. ELOG recommended the reconsideration olthe composition ofthe Selection PaneI since the

representation of parliamentary parties and coalitions may introduce biases, conflict of

interest, deadlock and potentially undermine the integrity and independence ol'the selection

process. Consequently, submitted that the provision should prioritise merit-based selection.

Committee Observation

33. The Committee observed that the revision of the membership of the selection panel to give

the Political Parties Liaison Committee extra slots lbr the persons they should nominate is

due to the lact that a general election is a political process.

34. Fu(her, the Committee noted that lhe current subparagraph l(2C) of the First Schedule

ensures that the bodies nominating more than one person to the selection panel must ensure

that gender equity is achieved.

35. In line with the proposed increase in the panel's membership from 7 to 9 members, the

Committee noted that it is necessary to amend paragraph l(l) of the First Schedule to amend

the relerence to seven members.
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Clause 9

36. The IEBC noted the need to ensure confbrrnity with the High Court decision in Isoiah

Biwott Kangwony v IEBC & Another [20181 eKLR which provided that the quorum of the

Commission be dependent on the number of Commisioners in office. To this end, the IEBC

proposed amending the proposal to include a provision that the quorum lbr conduct of

business at a meeting of the Commission shal[, r.r,here the mernbership is not less than flve,

nol be less than Iiliy pcrcent ofthe number olnrembers in office.

37. The PPLC also proposed amending the proposal to provide that the members of the

Commission shall endeavour to be guided by the principles ol transparency and

accountability in the conduct of their business.

Committee Observation

38.'l'he Committee did nol agree with the views on quorum. It noted that for decision-making

purposes, the quorum ought to be an odd number and that three members would be too lorv

ofa requirement. The proposed quorum of five membcrs was therefore ideal.

Clause l0

39. The IEBC and ELGIA were of the opinion that the procedure for delimitation of electoral

units should not be conlained in the saving and transition part but should be a substantive

stand-alone part. Consequently, the IEBC and ELGIA recommended the delction of the

clause and instead. place the provisions as a separate Part in the Bill. The IEBC specilied that

the new Part be introduced after Section l6 by amending Section 36 as fbllows:

" Procedure .fbr deIimitution o/ electoral boundaries

( I ) The Conmissktn shull discharge its ntandutc oJ the delimitation of boundories of'

conslituenc'ies and u,ards in accordance u'ith thc (lonstilution, lhis Acl ony olher lau,.

(2) The proccdure ./br delimitation of electorol unils shall be set out undcr lhc Filih

Schedule.

40. T'he OAG noled that tlre Act or any other existing legislation does not provide for the

establishment, rnembcrship, nrandate, and relationship betrveen the County Boundary Review

Panels and the Comrnission and thus recommended that this be clarified in the Bill.

41. The ORPP proposed the amendment of paragraph 7 of the proposed Filih Schedule to make

provisions for persons with disabilities with a lbcus on sign language and access to the
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members. To this end, the IRCK proposed amending the proposal to either allow the existing

Selection Panel to finalize and hand-over its work to a subsequent panel or to retain the

current members ofthe Panel and appoint the additional two members ofthe Panel proposed

in the Bitt.

Committee Observation

48. The Committee observed that clause I I is a transitional clause and does not lbrm part olthe

proposed Fifth Schedule. The provision shall be retained in the Bitl upon enactment as it does

not propose any amendment to the Act.

49. The Committee noted that the clause only deals with the dissolution of the current selection

panel. It noted a needfor expanding the Clause to provide the manner of activating the

appoiuntment of a new selection panel after passage of the Bilt in light already existing

vacancies in the membership olthe Commission.

General

12. The Judiciary noted that the Bill does not address the separate policy and administrative

remit of the electoral Commission, nor does it make any proposals on the clarity of the roles

of the Chairperson, Commissioners, CEO and statT ol the Commission as recommended by

the Supreme Court. [t therefore, recommended that Parliament develops lurther legislative

reform proposals in line with the observations and recommendations of the Supreme Court in

the case of Katibo Institute & 3 Others v Attorney General & 2 Others [2018] eKLR which

noted that the evidence before the court pointed to a serious malaise in the governance ofthe

IEBC, an institution entrusted with one o1' the monumental tasks of' midwifing our

democracy.

Committee Observation

50, The Committee noted that the submissions by the Judiciary were general in nature and did

not touch on any specilic clause of the Bill or the Act. It further noted that a number of

proposals in the Bill and the recommendations made by the Committee in relation to the

composition of the selection panel, the additional qualifications fbr appointment as

commissioners, and the term of the Secretary address some of the issues highlighted by the

Supreme Court.
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venues of public hearings. In addition. it also proposed amending paragraph 8(2) of the

proposed Fifih Schedule be amended to provide for the requiremenl of the Commission 1o

illustrate how the views of the public have been considered in the revised report. Another

proposal was to amend paragraph l0(l) ofthe proposed Fiflh Schedule to limit any challenge

of the delimitation exercise to interested parties that were consulted under paragraph I (b) of

the proposed Filih Schedule.

Committee Observation

42. The Committee observed that a Schedule is a substantive provision in an Act of Parliament,

and therefore, the proposals to shift the proposed F-ifth Schedule into the main body of the

Act were misconceived.

43. The Committee fu(her noted that paragraph 3(2)(a) and paragraph 3(3) olthe proposed Fifth

Schedule make reference to County Boundary Review Panels which are entities not

recognised in any law. Theretbre, there is a need to anchor the County Boundary Review

Panels in the Act. However, the Committee noted that matters ol composition ol the panels

may be left to the Conrmission to decide.

Clause I I

44.'Ihe IEBC submitted that the clause is misplaced and proposed its deletion and relocation to

the First Schedule which nrakes provisions on the Selection Panel.

45. The ORPP noled that the Bill seeks to revise the secretary's term from live to three years,

and therefore, it is important to clarify what will happen to the current Secretary. They

proposed amending the proposal to include a saving or transition provision fbr the current

Secretary.

46. The IEBC Selection Panel proposed to amend lhe provision to provide that all members of

the Selection Panel existing immediately alier the commencement of the Act shall be

compensated fully for lhe work, they performed tiom the commencemenl of the Selection

Panel to the dissolution ol the Selection Panel by way of enactment of this Act in respect to

recruiting members of the Commission.

47. The IRCK also submitted that the work done by tlre current Selection Panel should not be

discarded and. in the spirit of prudent use of public funds, the Selection Panel should be

allowed to executc its mandate or. ifneed be, have its mandate renewed with additional panel
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

51. Upon reviewing the Bilt and the submissions received, the Committee made the following

observations:

a) The Bill seeks to give ellect to some of the recommendations and views of the public

that were submitted to the National Dialogue Committee (NADCO) which was

established to facilitate dialogue and consensus building, and thereafter recommend

appropriate constitutional, legal and policy reforms on issues of concem to the

people of Kenya framed by NADCO. One of the recommendations on the issue of

electoral justice was the proposed amendments to the IEBC Act (Cap. 7C) as

provided in the Bill;

b) Despite the fact that the Bill is a politically negotiated document, pursuant to the

mandate of the Committee and the requirements of Article 118 of the Constitution

and Standing Order 127(3), the Committee is at liberty to propose necessary

amendments to the Bill in its report to the House. This is informed by the

Communication from the Chair (No. 006 of 2024) which directed the respective

committees to ensure strict adherence to the due process in the enactment of

legislationl and

c) To the extent that the Bill only seeks to eflect change to the IEBC Act to remedy

issues identified by NADCO, it constitutes a piecemeal approach lo the review of the

Act and other legislation relating to elections. Parliament should consider a

comprehensive review of electoral laws to address political, operational and

institutional challenges affecting the electoral process in a wholistic manner. At

present, there is a high likelihood that the legislative coherence of electoral laws

shall be allbcted through the piecemeal amendmenls proposed in the Bill.
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CHAPTER FIVE

5 COMMITTEERECOMMENDATIONS

52. The Committee, having considered the Independent Electoral and Boundaries Commission

(Amendment) Bill (National Assembly No. l0 oJ 2021) recommends that the House

approves the Bill with the amendments contained in the SCHEDULE OF AMENDMENTS

forming CHAPTER SIX of this report.

SIGNED.... DATE ?3-04-202

HON. GEORGE GITONGA MURUGARA, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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CHAPTER SIX

6 SCHEDULEOFAMENDMENTS

53. In view of the observations made, the Committee proposed the lollowing amendments to the

Bill

54. CLAUSE 2

THAT, Clause 2 ol the Bill be amended by inserting the following new paragraph

immediately aller paragraph (e)-
"(f) by inserting the tbllowing new delinition in proper alphabetical sequence-

"parliamentary party" means a party or coalition ol pa(ies consisting of not
less than live percent of the membership of the National Assembly;

Rationale: To define the term "parliamentary party".

55. CLAUSE 5

THAT, Clause 5 of the Bill be amended by deleting the proposed new subsection (4) and

substituting therefor the following subsection-

"(4) The secretary shall hold oflice lbr a single term ol six years and shall not be

eligible for re-appointment."

Rationale: To revise the term ofofllce ofthe Secretary to single 6 year term.

56. CLAUSE 6 tl

THAT, the Bill be amended by deteting Clause 6 and substituting therefor the fbllowing
ng\rr' f lzu5g-

lnscnion of a
ncrv s. 24A in
Cap.7C.

6, The principal Act is arnended by inserting the following new
section immediately after section 24-
Rcvics' oi
conduct of
gcncral clcction.

24A.( l) The Commission shall, after every
general election, review its operalions and make the
necessary changes required to make its operations more
effi cient, effective, transparent and accountable.

(2) The review shall be completed within
eighteen months after every general election and the
Comnrission shall publish the report in the Gazette and

submit the report to Parliament.
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Rationale: To provide for the review of the conduct of a general election under a separate

substantive provision.

57. CLATJSE, T

THAT, the Bill be amended by deleting Clause 7 and substituting therelbr the following
lgvv' f l2u5g-

lnscrtion o[ a
nc$ PART IllA
in ('ap. 7C.

8. The principal Act is amended by inserting the following
new Part irnrnediately after section 2zl-

PART IIIA-DELIMITATION OF ELECTORAL UNITS

I'rocedurc li)r
dclimitation
oi elcctoral
boundarics.

24B. ( I ) The Commission shall discharge its
mandate of the delimitation of boundaries of
constituencies and wards in accordance with the

Constitution, this Act and any other law.

(2) Subject to the Constitution, matters to be

addressed in the delimitation of electoral boundaries

(a) review ofthe names and boundaries of
constituencies:

(b) revierv ofthe number, names and
boundaries ofwards;

(c) re-distribution ofwards affected by any
changes in the boundaries of
constituenciesl and

(d) ensuring that the number of inhabitants
in each constituency and ward is as

nearly as possible, equal to the
population quota as provided for by
Article 89(5) ofthe Constitution and
that such a process-

(i)allows for variation of margin of not
more than the limits provided under
Anicle 89i6) of the Constitution in
relation to cities, sparsely populated
areas and other areas;

(ii)takes into account the provisions of
Article 89(7Xb) of the Constitution
that provides for thc progressive
realization of the requirement that
the nurnber of inhabitants in each
constituency and ward to be as

nearly as possible, equal to the
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population quota for the purposes of
the each review;

(iii)is subject to the use ofenutnerated
national census figures.

(3) The Commission shall prepare and publish a

preliminary report outlining-

(a) the proposed delimitation of boundaries
for constituencies and wards; and

(b) the specific geographical; and
(c) demographical details relating to such

delimitation.
(4) The Commission shall ensure that the

preliminary report is made available to the public for a

period of thirty days and invite representations from the
public on the proposals contained in the report during
that period.

(5) Upon the expiry of the period provided in
subsection (4), the Commission shall, within fourteen
days, review the proposed delimitation of boundaries
considering lhe views received and submit the revised
preliminary report to the Parliamentary Committee.

(6) The Parliarnentary Committee shall, within
fourteen days of receipt of the revised preliminary
report, table the report in the National Assembly together
with its recommendations.

(7) The National Assembly shall, within
fourteen days of the tabling of the revised preliminary
report, consider the report and forward its
recomrnendations to the Commission.

(8) Within fourteen days of the expiry of the
period provided for in subsection (7), the Comrnission
shall upon receipt and considerations of the National
Assembly and representations from the public, prepare

the final report for publication in the Gazette.

(9) Where the National Assembly fails to make
recommendations within the period specified in
subsection (7), the Commission shall publish its report in
accordance rvith subsection (8).

(10) A person who, being responsible for the
publication in the Gazette of the final report submitted
under this subsection fails to publish the report within
the time required by the Cornmission after the report has

been submitted to that person, commits an offence and is
liable to imprisonment for a tenn ofone year.
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( I l) Notwithstanding any other written law,
where the final report is not published in accordance
with the provisions of subsection (9) the Comrnission
shall, within seven days of the submission of the said
repon, cause the report to be published in at least trvo
dailies of national circulation and such publication shall
have effect as if it were done in the Gazette.

(12) Subject to this section, the provisions set

out in the Fifth Schedule shall apply during lhe process

of delimitation of electoral un its.

Rationale: To include all provisions on delimitation of electoral units under a substantive
Part of the Act.

58. CLAUSE 8

THAT. Clause 8 of the Bill be amended by-
(a) deleting paragraph (a) and substituting therefor the following new paragraph-

"(a) in paragraph l-
(i) by deleting the word "seven" appearing immediately atler the words "consisling

ol'appearing in sub-paragraph (l) and substituting therelor the word "nine";

(ii) by deleting sub-paragraph (2) and substituting therelbr the lbllowing new sub-
paragraph

"(2) The selection panel shall consist of-
(a) two persons nominated by the Parliamenlary Service Commission,

representing the majority party or coalition of parties and the

minority party or coalition ofparties;
(b) three persons nominated by the Political Parties Liaison Committee

of whom-
(i) one shall be from a party other than a parliamentary pa(y or

coalition of parties:
(ii) one shall be from a parliamentary party or coalition ofparties

tbrming the national governmenU
(iii) one shall be from a parliamentary party or coalition ofparties

not forming the national government;
(c) one person nominated by the Law Society ofKenya;
(d) one person nominated by the Institute of Certified Public

Accountants of Kenya; and
(e) two persons nominated by the lnter-religious Council of Kenya.
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(iii) by inserting the Ibllowing new sub-paragraphs immediately after sub-paragraph
(2A)-

"(2B) The respective nominating bodies shall select the nominees tbr
appointment through a competitive and transparent process.

(2C) In nominating, the persons under subparagraph (2)(a). (b) and
(e), the respective nominating bodies shall ensure that not more than
two-thirds of the nominees are of the same gender."

(iv) in sub-paragraph (3), by deleting the words "sub-paragraphs (2)(b) and (c)" and

substituting therefor the words "sub-paragraphs (2)(b), (c), (d) and (e)";
(v) by inserting the following new subparagraph immediately after subparagraph

(6)-
"(7) The Parliamentary Service Commission shall provide fbr and

meet the expenditure ofthe selection panel."
Rationale: ( I )To align the number of members of the Selection Panel in paragraph I ( I ) with
the the nine proposed under paragraph 1(2);

(2) To provide that the expenses of the selection Panel are a charge on the budget of the

Parliamenlary Service Commission.

59. CLAIJSE II

THAT, the Bill be amended by deleting Clause I I and substituting therefor the fbltowing
new Clause-

Saving
transilion

and I l. Upon the commencernent ofthis Act

Cap.7C

(a) The respective nominating bodies under paragraph l(2)(b),
(c), (d) and (e) of the First Schedule to the Independent
Electoral and Boundaries Commission Act shall subrnit the
names of their noominees to the Parliamenlary Service
Commission for transmission to the President for
appointment to the selection panel under the Act;

(b) the selection panel existing immediately before the
commencement of this Act shall stand dissolved but the
members of the panel may be nominated to serve in any
subsequent panel panel;

cap. ?c

(c) the President shall, within seven days of receipt of the
names of the nominees under paragraph l(2) of the First
Shchedule to the Independent Electoral and Boundaries
Commission Act from the Parliamentary Service
Commission, appoint a selection panel for the purpose of
appointment of the chairperson and members of the
Commission; and
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(d) a person holding the office of the secrelary of the
Independent Electoral and Boundaries Commission shall
continue in office for the remainder ofthe unexpired period
of their term.

Rationsle: (l) To provide a mechanism that activates the appointment ofa selection panel in
light of already existing vacancies in the Commission. Nominating bodies under the Act
shall be required to submit names of their nominees within fourteen days of the

commencement of the Act and the President is required to appoint a selection panel within
seven days ofreceipt ofthe names.

(2) To save the unexpired term of oflice of the Secretary of the Commission define the term
"parliamentary party".
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AGENDA:

THE NATIONAL ASSEMBLY
I-TIII PARLIAMENT _ THIRD SESSION . 2024

.IUSTICE AND LEGAL AFFAIRS COMMITTEE

ADOPTION SCHEDIJI,E

Adoption of the lleport of the Independent Electoral Boundaries
Commission (Amcndment) llill, 2024 co-sponsored by Hon. Kimani
lchung'rvah, EGH, MP and Hon. Opiyo Wandayi, MGH, CBS, MP
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No. HON MEMBER
HON. MURUGAITA GEORGH GITONGA. CBS, MP _

Chairperson
2 HON. MUTUSI] I]CKOMAS MWENGI, OGW. MP _

Vice Clmirperson
3 HON. MAALIM ITARAH. MP

4 HON. I]ITANCIS KAJWAN(}'TOM JOSLPH. MP

5 HON. JUNET MoIIAMED. CBS. MP

6 HON. ONYIEGO SILVANUS OSORO. CBS. MP

7 HON. (DR.) O1'TENDE AMOr.t.O. SC. MP

8 HON. MTJCHIRA MICHAEI, MWANGI. MP

9 HON. MAKALI .IOIIN OKWISIA. MP

l0 HON. MURIU WAKILI EDWARD. MP

ll HON. MAINA JANI] NJERI. MP

t2 HON. CICHOHI KAGUCIIIA JOHN PIIII,IP. MP

l3 HON. MOGAKA STEPHEN M. MP

I4 IION. NDEN DNI.ID. EBS, MP

l5 HON. SIYAD AMINA UDGOON. MP
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MINUTES OF THE 361II SITTING FOR THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS HELD ON TUESDAY 23I'I) APRIL, 2024 AT 1O:OO

AM IN ROOM 24,5T'I FLOOR, BUNGE TOWER, PARLIAMENT BUILDINGS

PRESENT
l. Hon. Murugara George Gitonga, CBS, MP
2. Hon. Mutuse Eckomas Mwengi, OGW, MP
3. Hon. (Dr.) Otiende Amollo, SCl, MP
4. Hon. Gichohi Kaguchia.lohn Philip, MP
5. Hon. Mogaka Stephen M. MP
6. Hon. Aden Daud. EBS, MP
7. Hon. Makali John Okwisia. MP
8. Hon. Maina Jane Njeri, MI' - l/irtuctlly

ABSENT WITH APOLOGIES
l. Hon. Maalim Farah. MP
2. Hon. Francis Kajwang'Tom Joseph, MP
3. Hon. Onyiego Silavnus Osoro, CBS, MP
4. Hon. Junet Mohamed, CBS, MP
5. Hon. Muriu Wakili Edward. MP
6. Hon. Muchira Michael Mu,angi. MP
7. Hon. Siyad Amina Udgoon. MP

SECRETARIAT
l. Mr. Ahmed Salim
2. Mr. Walala Ronald
3. Ms. Jael Ayiego Kilaka
4. Mr. Abdikafar Abdi
5. Mr. Isaac Nabiswa
6. Mr. Omar Abdirahim
7. Ms. Vivienne Ogega
8. Mr. Calvin Karungo
9. Mr. Peter Muteithia

10. Mr. John Nduaci

Clerk Assistant I
Dcputy Director, Legal Services
Clerk Assistant III
Clerk Assistant III
Legal Counsel Il
Fiscal Analyst II
Rescarch Officer III
Media Relations Oflicer
Audio Olflcer
Serjeant-al-Arms

Chairpcrson
Vice- Chairperson

AGENDA
l. Prayers
2. Preliminarit: s

3. Confirmation of the previous rninutes
4. Consideration and Adoption of the Report of the Independent Electoral Boundaries

Commission (Amendment) Bi[l,2024 Co-sponsored b1, the Hon. Kimani lchung'rvah,
EGH, MP and Hon. Opiyo J. Wandayi, MGH, MP

5. Any Other Business
6. Adjournment/ Date olthe Next Meeting

1



MIN. NO/DDClJLAC12024lt78z PRELIMINARIES
The meeting was called to order at fifteen minutes past ten o'clock by the Chairperson fbllowed
by a word ol prayer from the Chairperson and thereafter Members of the Committee introduced
themselves-

MIN.NO/DDC/JL AC /2024 I 17 9 :

The agenda was deferred
CONFIRMATION OF MINUTES

MIN.NO/DDC/JLACl2024ll80: ADOPTION OFTHEAGENDA
The agenda was adopted having been proposed by Hon. Mutuse Ilckomas Mwengi. OGW. MP
and seconded by Hon. Aden Daud, EBS. MP

MIN.NO/DDC/JLACl2024lt8l: CONSIDERATION AND ADOPTION OF THE
REPORT OF THE INDEPENDENT ELECTORAL
BOUNDARIES COMMTSSTON (AMENDMENT)
BILL, 2024 CO-SPONSORED BY THE HON.
KIMANI ICHUNG'WAH, EGH, MP AND HON.
OPIYO J. WANDAYI, MGH, MP

Committee Observations
Upon reviewing the Bill and the submissions received, the Cornmittee made the lbllowing
observations:

a) The Bill sought to give ellbct to sonle of the reconrmendations and views ol the
public that were submitted to the National Dialogue Committee (NADCO) which
was established to lacilitate dialogue and consensus building therealier recommend
appropriate constilulional, legal and policy refbrn.rs on issues of concern to the
people of Kenya tiamed by NADCO. One of the recornmendations on the issue ol'
electoral justice was the proposed amendments to the IEBC Act (Cap. 7C) as
provided in the Bill:

b) Despite the t'act that the Bill was a politically negotiated document, pursuant to the
mandate of the Committee and the requirements of Article I l8 ol the Constitution
and Standing Order 127(3). lhe Committee is at liberty to propose necessary
amendments to the Bill in its report to the House. This was inlbrrned by the
Communication from the Chair (No. 006 of 2024) which directed tlre respective
committees to ensure strict adherence to the due process in the enactment ol
legislation; and

c) To the extent that the Bill only soughl to eff'ect change the IEBC Act to remedy
issues identilied by NADCO. it constituted a piecemeal approach to the review of the
Act and other legislation relating to elections. Parliament should consider a

comprehensive review of electoral laws to addrcss political, operational and
institutional challenges alfecting the electoral proccss in a wholistic manner. Al
present, there was a high likelihood that the legislative coherence ol'electoral laws
shall be alfected through the piecenreal amendments proposed in the Bill.



Committee Recommendations
The Committee, having considered the Independent Electoral and Boundaries Commission
(Amendment) Bill (National Assembly No. l0 of 2024) recommended that the House approves

the Bill with amendments as contained in the Schedule of Amendments attached to the Report.

Adoption of the Report
The repo( was therefore adopted, having been proposed by Hon. Mogaka Stephen M, MP and

seconded by Hon. Makali John Okwisia, MP.

MIN.NO/DDC/JLACl2024ll82l. ADJOURNMENT
There being no other business, the meeting was adjourned at forty five minutes past eleven

o'clock. The next meeting shall be held on notice.

SIGNED ry D^rE...?3.:..?il -2oQ
(CHAIRP N o MURUGARA GEORGE GITONGA, CBS, MP)
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MIN. NO/DDClJLAC|2024ll54: PRELIMINARIES

The meeting was called to order at ten o'clock by the Chairperson lbllowed by a word of prayer

from the Chairperson and thereafter Members of the Committee introduced themselves.

MIN.NO/DDC/JL AC I2O2 4 I I 55 :

The agenda was deferred

MIN.NOiDDCiJL AC 120241 156z

CONFIRMATION OF MINUTES

ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Mutuse Eckomas Mwengi, OGW, MP
and seconded by Hon. Aden Daud, EBS. MP

MIN.NO/DDC/JL AC 12024 I 157 : PUBLIC HEARJNG OF THE INDEPENDENT
ELECTORAL BOUNDARIES COMMISSION
(AMENDMENT) BILL, 2024 CO.SPONSORED BY
THE HON. KIMANI ICHUNG'WAH, EGH, MP AND
HON. OPIYO J. WANDAYI, MGH, MP

I. INDEPENDENTELECTORALBOUNDARIESCOMMISSION

The Chief Executive Officer/ Commission Secretary ofthe Independent Electoral Boundaries

Commission appeared before the Committee and submitted as follows;

On Clause 2 of the Bilt, the Commission noted that in line with the proposed deletion of obsolete

provisions and harmonisation olthe Bill with the Act, sections 32,33 and 34 of the Act be

deleted.

On Clause 3 of the Bill, the Commission proposed merging "accounting and finance" under

Section 6(2)(iii) of the IEBC Act as the two disciplines deal with matters relating to financial

management. Moreover, it submitted that the nature of election matters is legal and quasi-

judicial, and therefore, it proposed that the Bill be amended to provide that one member, besides

the Chairperson, be an Advocate ofthe I{igh Court of Kenya. The IEBC also proposed amending

the clause to provide for the appointment of the Commission to consider the two-thirds gender

principle.

On Clause 5 of the Bill, the Commission was of the view that the term of the Commission

Secretary should be increased to five years or in the altemative, reviewed to a single term of six

years. They noted that on account of the complexity of the functions of the Commission,

including elections, boundary delimitation, and refbrendum, it takes one or two years for any

Secretary to be conversant with electoral processes. Consequently, their proposal would enhance

the security oltenure and independence olthe Secretary.

On Clause 6 ol the Bill, the Comnrission proposed the increase ol the period in which the

Commission is required to review its operations after every general election from one year to



eighteen months. This will enable the Commission to have more time to conduct the review and

identify areas for reform taking into account the time it takes for settlement of disputes after an

election. It was their contention that the decisions of the courts, which may take longer than a
year to be rendered, usually inform any legal and operational reforms to the conduct ofelections.
Furthermore, recommended that the proposal be a new stand-alone Section instead of being
subsumed under section 12 as there is not link between the proposal and the current content of
section 12.

On Clause 7 of the Bilt, the Commission noted that the proposed contents of the Fifth Schedule

on the procedure of delimitation of electoral units should not be contained in the saving and

transition part but should be a substantive stand-alone part. Thus, it proposed the deletion olthe

proposal to amend Section 36 which provides that the electoral units shall be set out in the Fifth

Schedule and incorporation ofthe procedure immediately after Section l6 as a new Part IIl.

On Clause 8 of the Bill, the Commission submitted that the Selection Panel needs to be inclusive

ol all key stakeholders who will give additional value to the process. According to them, the

proposal as drafted gives priority to political parties.

On Clause 9 of the Bill, the Commission noted the need to ensure conformity with the High

Court decision in Isaioh Biwott Kongwony v IEBC & Another l20I8l eKLR which provided

that the quorum of the Commission be dependent on the number of Commisioners in office. To

this end, the IEBC proposed amending the proposal to include a provision that the quorum for

conduct of business at a meeting of the Commission shall, where the membership is not less than

five, not be less than fifty percent ofthe number of members in oUice.

Clause l0 of the Bill, the Commission was of the opinion that the procedure lbr delimitation of

electoral units should not be contained in the saving and transition part but should be a

substantive stand-alone part. Consequently, the IEBC and ELGIA recommended the deletion of

the clause and instead, place the provisions as a separate Part in the Bill. The IEBC specified that

the new Part be introduced after Section l6 by amending Section 36 as follows:

" P roc e dure .for de I i m i t ot io n of e I e c t oral bo undar ie s
( I ) The Commission sholl discharge its mandate o.f the delimitation o.f boundaries o.f

constiluencies ond u'ards in accordance vith lhe Conslilution, lhis Act any other law.

(2) The procedure .for delimitation o/ electoral units shall be sel oul under the Fifth

Schedule. "

On Clause I I of the Bill, the Commission submitted that the clause is misplaced and proposed its

delelion and relocation to the First Schedule which makes provisions on the Selection Panel.



2. JUDICIARY
The Chief Registrar of the Judiciary appeared before the Committee and submitted as follows;

That the Judiciary noted that the Bill does not address the separate policy and administrative

remit of the electoral Commission, nor does it make any proposals on the clarity of the roles of

the Chairperson, Commissioners, CEO and staff of the Commission as recommended by the

Supreme Court. It therefore, recommended that Parliament develops further legislative reform

proposals in line with the observations and recommendations of the Supreme Court in the case of

Katiba Institute & 3 Others v Attorney General & 2 Others [2018] eKLR which noted that the

evidence before the court pointed to a serious malaise in the governance of the IEBC, an

institution entrusted with one of the monumental tasks of midwifing our democracy.

3. ATTORNEYGENERAL

A representative from the Office of the Attorney-General appeared before the Committee and

submitted that

On Clause 2 of the Bill, the OAG noted that in line with the proposed deletion of obsolete
provisions and harmonisation of the Bill with the Act, sections 32, 33 and 34 of the Act be

deleted.
On Clause l0 of the Bitl. the OAG noted that the Act or any other existing legislation does not
provide for the establishment, membership, mandate, and relationship between the County
Boundary Review Panels and the Commission and thus recommended that this be clarified in the
Bilt.

4. OFFICE OF THE REGISTRAR PF POLITICAL PARTIES (ORPP)

The Registrar of Political Parties appeared before the Committee and submitted that:

On Clause 2 of the Bill, ORPP proposed the clause be amended to introduce a definition of
'parliamentary party' used in clause 8 with respect to the selection panel, for clarity on the
meaning of a parliamentary party and because the Standing Orders cannot be used to interpret
statutory terms. The clause be amended further to include definition ofthe phrase 'electoral unit'
used in clause l0 of the Bill.

On Clause 5 of the Bill, ORPP proposed the clause be amended to increase the term of the
Commission Secretary to five years. This is to enhance job security of the CEO and

independence in performing his/her duties. The mandate of the IEBC on elections, boundary
delimitation and referendum require a lot ofpreparatory work ofabout two years.



ORPP proposed that Clause 8 of the Bill, subparagraph (2)(a) and (2)(e) be redrafted to provide
Ihat the respective nominating bodies shall nominate one man and one woman. This is to achieve
the gender equity contemplated by the proposed paragraph 2C.

ORPP proposed that Clause 8 of the Bill, subparagraph (2)(b) be redratied ro show that the
persons nominated shall be political parties within the Political Parties Liaison Committee. This
to specily that the persons nominated by PPLC shall be done by political parties since PPLC is
comprised the ORPP, IEBC and political parties.

5. POLTTICAL PARTTES LTASON COMMTTTEE (ppLC)

A representative from the Political Parties Liaison Committee appeared before the Committee
and subn.ritted that:

Clause 3 of the Bill be amended to review of qualifications for appointment as Chairperson and
member of IEBC to only provide for degrees from a recognized university.The Committee stated
that additional qualifications can be acquired through training and support from the Secretariat
that is composed ol technical personal.

Clause 6 of the Bill be amended to provide that the audit should be carried out by a reputable
cntity appointed by the Conrmission.

6. INTER-RELIGIOUS COUNCIL OF KENYA (IRCK)

The Executive Director/Secretary General ol the Inter-Religious Council of Kenya (IRCK)
appeared before the Committee and made the following submissions on behalf of the Council:

That Clause 2 of the Bill be amended to provide that the Vice Chairperson can act as

Chairperson in the absence ofthe Chairperson. This is to engure competency and capacity ofthe
Vice Chairperson and avoid a lacuna in the event of a vacancy in the ot-fice ofthe Chairperson

That Clause 3 of the Bill be deleted. The proposed qualifications are not essential lbr the
Commissioners to execute mandate. Further, the role of Commissioners should not be a preserve
of certain professional cadres but represent a broad spectrum of professionals. The additional
requirements should only be an added advantage and not core requirements for the role.

7. ELECTORAL LAW AND GOVERNANCE IINSTITUTE OF AFRICA (ELGIA)

A representative from the Electoral Law and Covernance Institute of Africa (ELGIA) appeared
befbre the Committee and made the following submissions on behalf of the Institute:

That Clause 6 of the Bitl, be amended for the proposal to clearly state the role of Parliament in
the review process and to provide timelines lor the review process by both l.rouses of Parliament.
This is because the role of Parliament needs to be clearly stated since some changes may require
statutory refbrms.

That Clause 7 of the Bitl be deleted. Section 36 was originally intended for the first boundaries
review. Part V of the Act is no longer existing in law since the transitional provisions in the
statute end upon enactment ofthe statute.



8. KENYA LAW REFORM COMMISSION

A representative liom the Kenya Law Reform Commission (KLRC) appeared befbre the
Committee and made the lbllowing submissions:

On Clause 2 of the Bill, KLRC stated that when read together with Section 7A and paragraphs 5
and 7 ofthe Second Schedule, the amendmenls have the implication that the Chairperson canno(
designate a member as a temporary Chairperson: amending the quorum olthe Cornmission from
half the number of Commissioners to five. Ile fu(her retaliated that while the amendments are
in line with the ruling in Katiba lnstitute and 3 Others v AG & 2 Others, they raise two issues lbr
delibcration;

i. How would the Comnrission conduct its business in circumstances where the Chairperson
is unable to attend proceedings ofthe Commission; and

ii. In the event, which the Commission drops to below five. no business can be transacted by
the Commission.

That Clause 7 of the Bill, to amend section 36 be deleted and substilute the provisions with a

new Part. The proposed contents of the Filih Schedule should lbrm the substantive provisions.
The provisions of the Fifth Schedule lapsed upon publication of the final report of the
delimitation of electoral boundaries.

MIN.NO/DDC/JLACl2024ll58: ADJOURNMENT

There being no other business, the meeting was adjourned at five o'clock. The next meeting shall
be held on notice.

SIGNED DATE:... 23- o -2
(CHAIRPERSON: H , MURUGARA GEORGE GITONGA,CBS, MP)
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AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of the previous minutes
4. Legal Brief on the Independent Electoral and Boundaries Commission Bill, 2024 co-

sponsored by the Leader of the Majority Party Hon. Kimani lchung'wah, MP and
Leader of the Minority Party Hon. Opiyo Wandayi, MP.

5. Any Other Business
6. Adjournment/ Date of the Next Meeting

MIN. NO/DDClJLACl202llt48: PRELIMINARIES

The meeting was called to order al ten o'clock by the Chairperson lbllowed by a u,ord of prayer
lrom the Chairperson and therealier Members ol'the Committee introduced themselves.

MIN.NO/DDC/JLACl2024ll49: CONFIRMATIONOFMINUTES

The agenda was deferred

MIN.NO/DDC/.ILAC|2O24|I5O: ADOPTION ()FTHE A(;ENDA

The agenda was adopled having been proposcd by l lon. Muchira Michael Mwangi. MP and
seconded by Hon. Mutuse Eckomas Mwengi. OGW. MP

MIN.NO/DDC/JLACI2021/[S[: LEGAL BRIEF ON THE INDEPENDENT
ELECTORAL AND BOUNDARIES COMMISSION
BILL,2024 CO.SPONSORED BY THE LEADER OF
THE MAJORITY PARTY HON. KIMANI
ICHUNG'WAH, MP AND LEADER OF THE
MINORITY PARTY HON. OPIYO WANDAYI, MP.

Members were taken through the mecting brief and wcre inlbrn.red as lbllows: - THAT

1. The Independenl Electoral and Boundaries Commission (Amendment) Bill, 2024 is Co-

sponsored by the Leader of the Majority Party and the l-eader of the Minority Party. The Bill
seeks to give effect to some ol'the recommendations and views olthe public that were submitted

to the National Dialogue Committee (NADCO) on the lssues of Electorol .lustice and Related

Matters; Outstanding Constitutional Mutlcrs; Fidelit), to Politicul Purt ics/Coalil ions and the lau,

on mulliparly democrucyi Enlrenchmenl o/ lhe National Govcrnnrcnl ConslilucnciLs
Devektpmenl Fund; the Senate Oversight Fund arul the National Government Affirmutive Action

Fund and Establishntent ond Entrcnchment o/ State O/fices.

2. The Bilt seeks to amend the Independent Electoral and Boundaries Commission Act, No. 9 ol
20ll to clean up the Act by deleting obsolete provisions. The Bill further seeks to make

consequential amendmcnts intended to align thc Act 1() the Judgmcnt ol'the High Court in Kaliba
Institute & 3 Others v Attorne!-Qs11sral & 2 Olhers l20l8l eKLR where the High Court held

that certain provisions of the Act were unconslitutional.



3. The Bilt further seeks to amend section 6 of the Act and include experience in accounting or

information and communication technology as additional professional qualihcations for

appointment as a member of the Independent Electoral and Boundaries Commission.

4. Additionally. the Bill seeks to amend the First Schedule to the Independent Electoral and

Boundaries Commission No. 9 ol20l I to increase the number of members of the selection panel

from seven to nine in order to accommodate a wide spectrum olstakeholders and interest groups.

The Bill also proposes to replace the current Fifth Schedule ol the Act with a new and updated

Schedule.

5. In particular, -
(a) Clause I of the Bill sets out the short title of the Bill and provides fbr its commencement

upon publication in lhe Gazelle;

(b) Clause 2 of the Bill amends section 2 of the Bill by aligning the delinition of the

chairperson of the Commission to the Judgment of the I{igh Court and by deleting

obsolete provisions in the section;

(c) Clause 3 of the Bill amends section 6(2)(c) of the Act to include information and

communications technology and accounting as some of the relevant professional

qualifications to be taken into account when nominating persons to be appointed as

members of the Commission:

(d) Clause 4 ofthe Bill amends section 7A of the Act and delete subsections (4), (5), and (6),

which the High Court held unconstitutional;

(e) Clause 5 of the Bill amends section l0 of the principal Act to reduce the term ol the

secretary to the Commission to three years, renewable once;

(0 Clause 6 of the Bill amends section 12 of the principal Act to provide that the

Commission shall, after every general election, review its operations and make the

necessary changes required to make its operations nrore efficient, el'fective, transparent,

and accountable:

(g) Clause 7 of the Bill amends section 36 of the Act to anchor the Fifth Schedule to the Act

which relates to the procedure for delimitation ofelectoral units;

(h) Clause 8 of the Bill amends the First Schedule to the Act to increase the number of
members of the selection panel from seven to nine to accommodate a wide spectrum of
stakeholders and interest groups;

(i) Clause 9 of the Bill amends the Second Schedule to the Act to provide for the quorum of
the Commission as tive (5) members;

() Clause l0 of the Bill deletes and substitutes the Filih Schedule to the Acl which relates

to the procedure for delimitation ofelectoral units;



(k) Clause 1l ofthe Bill sets out the transitional provisions relating to the selection panel for
the appointment of members of the Commission. Under the provision, the current
selection panel shall cease to exist after the Bill is passed, but a person who served as a

member of that selection panel may be nominated to serve as a member of a selection
panel appointed after the provisions ofthe Bill commence.

6. A side-by-side comparison of the current provisions of the Act and the provisions as amended is

set out in the attached Schedule.

MIN.NO/DDC/JLAC|20244[52: ANYOTHERBUSINESS

The Committee made the following observation: -

i) Members noted that it was impo(ant to conduct public hearing of the IEBC Bill,
2024 jointly together with the Senate Standing Committee on Justice, Legal Affairs
and Human Rights to avoid duplication ol efforts and wastage of govemment
resources.

ii) Members resolved to process all the Bills jointly with the Senate Standing Committee
on Justice, Legal Affairs and Human Rights so as to enhance team work and provide
administrative coordination between the National Assembly and the Senate.

MIN.NO/DDC/JLACl2024ll53: ADJOURNMENT

There being no other business, the meeting was adjoumed at thirty minutes past twelve o'clock.
The next meeting shall be held on notice.

SIGNED:.... DATE:.... /-3'
(CHAI N: HON. MURUGARA GEORGE GITONGA, MP)
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THE INDEPENDENT EI,ECTORAL AND BOUNDARIES
COMMISSION (AMENDMENT) BILL, 2024

A Bill for

AN ACT of Parliament to amend the Independent Electoral
and Boundaries Commission Act, 2011 and for
connected purposes

ENACTED by the Parliament of Kenya, as follows-

1. This Act may be cited as the Independent Electoral
and Boundaries Commission (Amendment) Act,2024 and
shall come into force upon publication in the Gazelte.

2. Section 2 of the Independent Electoral and
Boundaries Commission Act, 201I (hereinafter referred to
as "the principal Act") is amended-

(a) in the definition of the word "chairperson" by
deleting the words "or the vice-chairperson or a

member of the Commission when discharging the
functions of the chairperson" appearing
immediately after the word "Constitution;

(b) by deleting the dehnition of the expression "first
review";

(c) by deleting the definition of the expression
"former Boundaries Commission";

(d) by deleting the definition of the expression
"former Constitution";

(e) by deleting the definition of the expression "issues
arising".

3. Section 6 of the principal Act is amended in
subsection (2)(c) by inserting the following new sub-
paragraphs immediately after sub-paragraph (vi) -

(vii) information and communication technology;

(viii) accounting.

4. Section 7A of the principal Act is amended-

(a) by deleting sub-section (4);

(b) by deleting sub-section (5);

Shon titlc and
commencamcnt

Amendmcot of
s€ction 2 of No.9
of20l l.

Amcndmcnt of
scclion 6 of No.9
of 201 t.

Amcndmcn( of
scction 7A of No
9 of 201 l.
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(c) by deleting sub-section (6).

5. Section l0 of the principal Act is uuended by
deleting sub-section (4) and substituting therefor the
following new sub-section-

(4) The secretary shall hold office for a term of
three years and may be eligible for ne-appointrnent
for one further term of three years.

6. Section 12 of the principal Act is amended by
inserting the following new sub-sections immediately after
sub-section (2)-

(3) The Commission shall, after every general
election, review its operations and make the
necessary changes required to make its operations
mor€ efficient, effective, transparent and
accountable.

(4) The review shall be completed within one
year after every general election and the
Commission shall publish the report in the Gazette
and submit the report to Parliament.

7. Section 36 of the principal Act is amended by
inserting the following new sub-section immediately after
sub-section (l l)-

(12) Subject to this section, the provisions set
out in the Fifth Schedule shall apply during the
process of delimitation of electoral units.

8. The First Schedule to the principal Act is
amended-

(a) inparagraph I-
(i) by deleting sub-paragraph (2) and substituting

therefor the following new sub-paragnph-

(2) The selection pancl shall consist of-
(a) two persons nominated by thc Parliamentary

Service Cornmission, reprcsenting the majority
party or coalition of parties and the minority party
or coalition of parties;

(b) thee persons nominated by the Political Parties
Liaison Committee of whom-

Amcodmrnt of
66.dff l0 ofNo.
9 of 201 l.

Amrodmcat of
sccion 12 of No.
9 of20l l.

Amcndmcnt of
loctioi 35 of No
9 of20l l.

Amcdooot of thc
FiBt Schcdulc to
No- 9 of2I)ll.
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(i) one shdl be from a Party other than a
parliamentary party or coalition of parties;

(ii) one shall be from a parliamentary party or
coalition of parties forming the national
govemment;

(iii) one shall be from a parliamentary Party or
coalition of parties not forming the national
govemment;

(c) one person nominated by the law Society of
Kenya;

(d) one person nominated by the lnstitute of Certified
Public Accountans ofKenya; and

(e) two persons nominated by the Inter-religious
Council ofKenya.

(ii) by inserting the following new sub-
paragraphs immediately after sub-paragraph
(2A)-

(28) The respective nominating bodies
shall select the nominees for appointment
through a competitive and tramparcnt

Prcrcess,

(2C) In nominating, the percons under
subparagraph (2Xa), (b) and (e), the
respective nominating bodies shall ensure that
not more than two-thirds of the nominees are
of the same gender.

(iii) in sub-paragraph (3), by deleting the words "sub-
paragraphs (2Xb) and (c)" and substituting
therefor the words "sub-paragraphs (2Xb), (c), (d)
and (e)";

(b) by deleting paragraph 6 and substituting therefor
the following new paragraph-

Dissolutlon of Selectlon Panel

6. (l) The selection panel shall finalize the
recruitment exercise within ninety days of its
appointment and forward the names of the nominees
to the President and shall thereafter stand dissolved.

Ancodo€ ofthc
Sccod Schcdulc
to No.9 of20l l.
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(2) Despite sub-paxagraph (l), Parliament may,
by rcsolution passed in both the National Assembly
and the Senate, extcnd the tenu€ of the selection panel
for a spccified period.

9. The Second Schedule to the principal Act is
amended-

(a) by deleting paragraph 5 and substituting thercfore
the following new paragraph-

'5. The quorum for the conduct of business at
a meeting of the Commission shall be at least five
members of the Commission."

(b) by deleting paragaph 7 and substituting therefor
the following new paragraph-

"(7) Unless a unanimous decision is reached, a
decision on any matter before the C-ommission
shall be by the concurrence of a majority of all the
members of the Commission."

10.The principal Act is amended by deleting the Fifth
Schedule and substituting therefor the following new
Schedule-

FIFTHSCHEDIJLE (s36)

PROCEDIJRES T1OR TIIE DELII\IITATION OF
ELECTORALIJNITS

1. Notice of delimltation of electoral unlts
(l) Whenevcr it is necessary to review the namcs and

boundaries of electoral units in accordancc with Article 89(2)
and (3) of thc Constitution, thc Commission shall notify thc
public of-

(a) the inrcnded review;
(b) invite reprcsentations from interested parties; and

(c) specify the period within which the Commission
shall publish the preliminary report.

(2) A notice under sub-paragraph (l) shall be
accompanied by a preliminary report containing the
particulars set out under paragraph 2.

2. Preltnlnary report

The prcliminary report shall contain the following
particulars -
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(a) the proposed delimitation of boundaries for
constituencies and wards including the actual
proposed names of every constituency and ward;
and

(b) description of the proposed boundaries showing
the specific geographical and demographical
details relating to such delimitation including-
(i) the population quota for constituencies and

wards;

(ii) the number of inhabitants in every
constituency and ward;

(iii) a classification in relation to each electoral
area indicating whether it is a city, a sparsely
populated area or other area; and

(iv) an indication of the proposed margin of
change from the population quota.

3, Reference materials

( I ) The Commission shall, use as its primary reference
material-

(a) the final report of the last Electoral and Boundaries
Commission on the review of electoral units; and

(b) the latest official population census report.

(2) The Commission may use as its secondary reference
material-

(a) the reports of County Boundary Review Panels; or
(b) other relevant data.

(3) The County Boundary Review Panels shall conduct
their business as the Commission may, by guidelines determine.

4. Ascertainment of the inhabitants of Kenya
(l) For purposes of determining the population quota, the

Commission shall ascenain the number of the inhabitants of
Kenya from the figures contained in the latest official national
population census report.

(2) Despite sub-paragraph (l), the Commission shall,
subject to the timelines set out under Article 89(2) of the
Constitution, conduct the delimitation cxercise after the national
population census.
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(3) The Kenya National Bureau of Statistics, shall, as soon
as possible after the completion of every national census, submit
a copy of the report in the prescribed format to the Commission.

5. Publicization of the preliminary report
( I ) The Commission shall-
(a) publicize the preliminary report in its website and

in at least two newspapers of nationwide
circulation;

(b) invite the public to make representations on the
proposals contained in the report; and

(c) put in place administrative mechanisms for
receiving representations from the public.

(2) The period set aside for receiving representations from
the public on the proposals contained in the report under this
paragraph shall be as determined by the Commission.

6. Public sensitization
( l) The Commission shall, upon notification of the public

of the intended delimitation of boundaries under paragraph I of
this Schedule, provide the framework for sensitization and
participation of the public.

(2) The Commission may engage the media, avail
equipment and prepare materials for effective public education
and engagement.

7. Public hearings
(l) The Commission shall conduct boundaries review

hearings in every county and may constitute constituencies and
wards boundaries review panels in each county for the purposes
of facilitating public hearings.

(2) Before engaging in the county boundaries review
hearings, the Commission shall notify the public of date, time
and place of such hearings.

(3) Representations to the Commission may be made orally
or in writing.

(4) The proceedings of all boundary review public hearings
shall be recorded, translated and transcribed.

8. Preparation of revised report
( I ) Upon completion of the public hearings, the

Commission shall review the proposed delimitation of
boundaries and submit the report to Parliament.
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(2) The revised report shall be based on the fcedback

reccivcd during the public consultative process, subjcct to the

rclcvant provisions of the law.

9. Preparatlon and dlssemlnatlon of maps

(l) Thc Commission shall prepare and publish maps in its
website -

(a) for all the electoral units in accordanoe with the
final boundary dissemination delimitation rePort;

(b) for the respective constituencies in every county;
and

(c) for wards in every constituency.

(2) Despite sub-paragraph (l), thc Commission shall
providc physical copies of the msPs to Parliament.

10. Revtew of the declsions of the Cornmlsslon

(l) Pursuant to Article 89(10) of the Constitution, a pcrson

may apply to the High Court for rcview of a dccision of the

Commission on thc dclimitation of clectoral boundaries'

(2) An application for the review under this paragraph

shall be made within thirty days of the publication of the

decision in thc Gazctte as roquired undcr Article 89(9) of the

Constitution and shall be head and deternrincd within thrce

monthr of the datc on which it is filed.

11. Malntenance of records

Thc Commission shall cnsurc that all documents, matorials,
publications, Eports and rccommendations arising from the

dclimitation proccss are maintaincd in a form that is acccssible

and usablc by membcrs of thc public.

12. Duty of certaln oflicens to co-oPerate wlth the
Commlsston

It shall be the duty of every state officer or public officcr
eerving in the rclcvant govenrmcnt ministry, dcPartmcnt or
agcncy including thc ministry for the timc bcing rcsponsiblc for
Intcrior and National Administration, Dircctor of Survcys,

Direcor-Generat of the Kcnya National Burcau of Statistics and

cvery other public officcr whose services are rcquircd by thc

Commission for purposes of the dclimitation of clcctorsl units to
provide the neccssary information and tcchnicrl support'
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MEMORANDUM OFOBJECTS AND REASONS

Statement of objects and reasons

The Bill seeks to give effect to some of the recommendations and

views of the public that were submitted during the national dialogue
discourse on the Issues of Electoral Justice and Related Matters;
Outstanding Constitutional Matters; Fidelity to Political
Parties/Coalitions and the law on multiparty democracy; Entrenchment of
the National Govemment Constituencies Development Fund; the Senate

Oversight Fund and the National Government Affirmative Action Fund
and Establishment and Entrenchment of State Offices.

The Bill seeks to amend the Independent Electoral and

Boundaries Commission Act, No. 9 of 201I to clean up the Act by
deleting obsotete provisions. The Bill further seeks to make some
consequential amendments intended to align the Act to the Judgmenl
of the High Court in Katiba Institute & 3 Others v Attorney-General &
2 Others t20l8leKl-R wherein the High Court held that certain
provisions of the Act were unconstitutional.

The Bill also seeks to amend section 6 of the Act and include
experience in accounting or information and communication
technology as additional professional qualifications for appointment as

a member of the Independent Electoral and Boundaries Commission'

The Bill further seeks to amend the First Schedule to the
lndependent Electoral and Boundaries Commission No. 9 of 20l l to
increase the number of members of the selection panel from seven to
nine in order to accommodate a wide spectrum of stakeholders and
interest groups.

The Bill further seeks to replace the current Fifth Schedule with a

new and updated Schedule.

Clause I of the Bill sets out the short title of the Bill and
provides for its commencement date.

Clause 2 of the Bill seeks to amend section 2 of the Bill by
aligning the definition of the chairperson of the Commission to the
Judgment of the High Court and by deleting obsolete provisions in the
section.

Clause 3 of the Bitl seeks to amend section 6(2Xc) of the Act to
include information and communications technology and accounting
as some of the relevant professional qualifications to be taken into
account when nominating persons to be appointed as members of the
Commission.

Clause 4 of the Bill seeks to amend section 7A of the Act and
delete subsections (4), (5) and (6) that were held to be unconstitutional
by the High Court.
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Clause 5 of the Bill seeks to amend section l0 of the principal
Act to provide that the tenn of the secretary to the Commission shall
be three years, renewable once.

Clause 6 of the Bill seeks to amend section 12 of the principal Act
and provide that the Commission shall, after every general election,
review its operations and make the necessary changes required to make its
operations more efficient, effective, transparcnt and accountable.

Clause 7 of the Bill provides for the amendment of section 36 of
the Act to anchor the Fifth Schedule to the Act which relates to the
procedure for delimitation of electoral units.

Clause 8 of the Bill seeks to amend the First Schedule to the Act
to increase the number of members of the selection panel from seven
to nine in order to accommodate a wide spectrum of stakeholders and
interest groups.

Clause 9 of the Bill seeks to amend the Second Schedule to the
Act and provide for the quorum of the Commission.

Clause l0 of the Bill provides for the deletion and substitution of
the Fifth Schedule to the Act which relates to the procedure for
delimitation of electoral units.

Clause ll of the Bill sets out the transitional provisions relating
to the selection panel for the appointment of members of the
Commission.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers and it does not also
contain provisions limiting fundamental rights and freedoms.

Statement on whether the Bill concerns county governments

The Bill concems county governments in terms of Article I l0( I )
of the Constitution as it contains provisions relating to the election of a
county assembly and a county executive.

Statement on the financial implications of the Bill
The enactment of this Bill shall not occasion additional

expenditure of public funds.

Dated the 29th February, 2024.

KIMANI ICHUNG'WAH,
Itader of the Majority Parry.

OPIYO WANDAYI,
lzader of the Minority Parry.
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Section 2 of No.9 of 201 I which it is propqsed to amend-

Interpretation

( I ) In this Act, unless the context otherwise requires-

"Cabinet Secretary" means the Cabinet Secretary appointed under
Article I 52 of the Constitution:

"chairperson " means the chairperson of the Commission appointed
in accordance with Article 250(2) of the Constitution or the vice-
chairperson or a member of the Commission when discharging the
functions of the chailperson;

"Commission" means the Independent Electoral and Boundaries
Commission established by Article 88 of the Constitution:

"first review" means the review conducted by the former
Boundaries Commission taking into account any outstanding work of that
Commission and issues arising from that review;

"former Boundaries Commission' means the Interim lndePendent
Boundaries Review Commission established under section 4l B of the
former Constitution;

"former Constitution" means the Constitution in force immediately
beforethe 27th of August, 2010;

"Fund" means the lndependent Electoral and Boundaries
Commission Fund established by section 18;

"issues arising" means the issues specified in paragraph I of the Fifth
Schedule;

"member" means a member of the Commission and includes the
chairperson ;

"Parliamentary Committee" means the relevant Departmental
Committee of the National Assembly responsible for matters relating to
the Commission;

"principal office" means the headquarters of the Commission;

'Registrar of Persons" means the office in charge of identification,
registration and issuance of identity cards to all Kenyan citizens;

"Salaries and Remuneration Commission" means the Salaries and
Remuneration Commission established under Article 230( I ) of the
Constitution;

"secretary" means the secretary to the Commission appointed under
Article 250(12) of the Constitution;
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"vice-chairperson " means the vice-chairperson of the Commission
elected under Article 250( l0) of the Constitution.

(2) Despite subsection (l), until after the first election under the
Constitution, references in this Act to the expression 'Cabinet Secretary"
shall be construed to mean "Minister" .

Section 6 of No.9 of 201 I which it is proposed to amend -
Qualification for appointments as chairperson or member of the
Commission

6. ( I )The chairperson of the Commission shall be a person who is
qualified to hold the office of judge of the, Supreme Court under the
Constitution.

(2) A person is qualified for appointment as a member of the
Commission if such person-

(a) deleted by Act No.36 of20l6, s. 32;

(b) holds a degree from a recognized university;

(c) has proven relevant experience in any the following fields-

(i) electoral matters;

(ii) management;

(iii) finance;

(iv) governance;

(v) public administration;

(vi) law; and

(d) meets the requirements or Chapter Six of the Constitution.

Section 7A of No. 9 of 20 I I which it is proposed to anend -
7A. Vacancy in the office of chairperson and members

(l) The office of the chairperson or a member of the Commission
shall become vacant if the holder-

(a) dies;

(b) resigns from office by notice in writing addressed to the
President; or

(c) is removed from office under any of the cLcumstances specified
in Article 251 and Chapter Six of the Constitution.
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(2) The President shall publish a notice of a vacancy in the Gazette
within seven days of the occurrence of such vacancy.

(3) Whenever a vacancy arises under subsection ( l), the recruitment
of a new chairperson or member, under this Act, shall cofirmence
immediately after the declaration of the vacancy by the President under
subsection (2).

(4) Whenever a vacancy occurs in the office of the chairperson, the
vice-chairperson shall act as the chairperson and exercise the powers and
responsibilities of the chairperson until such a time as the chairperson is
appointed.

(5) Where the positions of chairperson and vice-chairperson are
vacant, a member elected by members of the Commission shall act as the
chairperson and exercise the powers and responsibilities of the chairperson
until such a time as the chairperson is appointed.

(6) The provisions of section 6(l) shall not apply to the vice-
chairperson or a member acting as chairperson under this section.

[Act No.36 of20l6, s.33, Act No.34 oJ20l7, s.3.]
Section l0 of No. 9 of 201 I which it is proposed to amend-

Secretary to the Commission

(l) The Commission shall, through an open, transparent and
competitive recruitment process, appoint a suitably qualified person to be
the secretary to the Commission.

(2) A person shall be qualified for appointment as the secretary if the
person-

(a) is a citizen of Kenya;

(b) possesses a degree from a recognized university;

(c) has had at least five years' proven experience at management
level:

(d) has proven relevant experience in either-

(i) electoral matters;

(ii) management;

(iii) finance;

(iv) governance;

(v) public administration;
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(vi) law; or

(vii) political science, and

(e) meets the requirements of Chapter Six of the Constitution.

(3) The secretary shall, before assuming office, take and subscribe to
the oath or affirmation of office prescribed in the Third Schedule.

(4) The secretary shall hold office for a term of five years but shall be

eligible for re-appointment for one further term of five years.

(5) Where the Commission does not intend to reappoint the secretary,
the Commission shall notify the secretary and shall cause the vacancy to
be advertised at least three months before the expiry of the incumbent's
term.

(6) The secretary shall, in the performance of the functions and duties
of office,be responsible, answerable and report to the Commission.

(7) The secretary shall be-

(a) the chief executive officer of the Commission:

(b) head or the secretariat;

(c) the accounting officer of the Commission;

(d) custodian of all Commission's records;

(e) responsible for-

(i) executing decisions of the Commission;

(ii) assignment of duties and supervision of all employees of the
Commission;

(iii) facilitating, co-ordinating and ensuring execution or
Commission's mandate;

(iv) ensuring staff compliance with public ethics and values; and

(v) the performance or such other duties as may be assigned by
the law and Commission.

(8) The secretary may only be removed from office by the
Commission on grounds of-

(a) inability to perform functions of the office arising out of physical
or mental incapacity;

(b) gross misconduct;

(c) bankruptcy; or
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(d) incompetence.

(9) Before removal under subsection (8), the secretary shatl be -

(a) informed in writing of the reasons for the intended removal;

(b) given an opportunity ro put in a defence against any such
allegations, either in person or through an advocate.

Section 36 of No. 9 of 201 I which it is proposed to amend-

Procedure for delimitation of electoral boundaries

(l) The Commission shall discharge irs mandate of the delimitation
of boundaries of constituencies and wards in accordance with the
Constitution, this Act and any other law.

(2) Subject to the Constitution, matters to be addressed in the
delimitation of electoral boundaries are -

(a) review of the names and boundaries of constituenciesl

(b) review of the number, names and boundaries of wards;

(c) re-distribution of wards affected by any changes in the boundaries
of constituencies; and

(d) ensuring that the number of inhabitants in each constituency and
ward is as nearly as possible, equal to the population quota as
provided for by Article 89(5) of the Constitution and that such a
process -
(i) allows for variation of margin of not more than the limits

provided under Article 89 (6) of the Constitution in relation to
cities, sparsely populated areas and other areas;

(ii) takes into account the provisions of Article 89 (7) (b) of the
Constitution that provides for the progressive realization of
the requirement that the number of inhabitants in each
constituency and ward to be as nearly as possible, equal to the
population quota for the purposes of the each review;

(iii) is subject to the use of enumerated national census figures.

(3) The Commission shall prepare and publish a preliminary report
outlining -

(a) the proposed delimitation of boundaries for constituencies and
wards; and

(b) the specific geographical; and

(c) demographical details relating to such delimitation.
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(4) The Commission shall ensure that the preliminary report is made
available to the public for a period of thirty days and invite representations
from the public on the proposals contained in the report during that period.

(5) Upon the expiry of the period provided in subsection (4), the
Commission shall, within founeen days, review the proposed delimitation
of boundaries considering the views received and submit the revised
preliminary report to the Parliamentary Committee.

(6) The Parliamentary Committee shall, within fourteen days of
receipt of the revised preliminary report, table the report in the National
Assembly together with its recommendations.

(7) The National Assembly shall, within fourteen days of the tabling
of the revised preliminary report, consider the report and forward its
recommendations to the Commission.

(8) Within fourteen days of the expiry of the period provided for in
subsection (7), the Commission shall upon receipt and considerations of
the National Assembly and representations from the public, prepare the
final report for publication in the Gazette.

(9) Where the National Assembly fails to make recommendations
within the period specified in subsection (7), the Commission shall publish
its report in accordance with subsection (8).

(10) A person who, being responsible for the publication in the
Gazette of the final report submitted under this subsection fails to publish
the report within the time required by the Commission after the report has

been submitted to that person, commits an offence and is liable to
imprisonment for a term of one year.

(l l) Notwithstanding any other written law, where the final report is
not published in accordance with the Provisions of subsection (9) the
Commission shall, within seven days of the submission of the said report,
cause the report to be published in at least two dailies of national
circulation and such publication shall have effect as if it were done in the
Gazette. [Act No. I of 2017, s.30]
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The First Schedule to No. 9 of 201 I which it is proposed to amend-

FIRST SCHEDULE

PROCEDURE FOR APPOINTMENT OF CHAIRPERSON
AND MEMBERS OFTHE COMMISSTON

1 . ( l) At least six months before the lapse of the term of the
chairperson or member of the Commission or within fourteen days of
the declaration of a vacancy in the office ofthe chairperson or member
of the Commission under the Constitution or this Act, the President
shall appoint a selection panel consisting of seven persons for the
purposes of appointment of the chairperson or member of the
Commission.

(2) The selection panel shall consist of-
(a) one man and one woman, nominated by the Parliamentary

Service Commission;
(b) one person nominated by the Public Service Commission;

(c) one person nominated by the Political Parties Liaison
Committee;

(d) one person nominated by the Law Society ofKenya; and

(e) two persons nominated by the Inter-religious Council of
Kenya.

(2A) A person is qualified for appointment as a member
of the selection panel if such person -

(a) is a citizen of Kenya;
(b) meets the requirements of leadership and integrity set

out in Chapter Six of the Constitution; and

(c) holds a degree from a university recognized in Kenya.
(3) The respective nominating bodies under sub-paragraphs (2)(b)

and (c) shall, within seven days of the declaration of a vacancy in the
office of the chairperson or member of the Commission, submit the
names of their nominees to the Parliamentary Service Commission for
transmission to the President for appointment.

(4) The selection panel shall, at its first sitting, elect a chairperson
and vice-chairperson from amongst its number.

(5) Subject to the provisions of this Schedule, the selection panel
shall determine its own procedure.

(6) The Parliamentary Service Commission shall provide the
secretariat services and facilities required by the selection panel in the
performance of its functions.
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2. Oath or affirmation of office

The chairperson and members of the selection panel shall, before
assuming office, make and subscribe the oath or affirmation of office
prescribed in the Third Schedule.

3. Selection of nominees

(l) The selection panel shall, within seven days of its
appointment, invite applications from qualified persons and publish
the names of all applicants and their qualilications il the Gazette,two
newspapers of national circulation and on the website of the
Parliamentary Service Commission.

(2) The selection panel shall consider the applications, shortlist
and interview the applicants.

(3) The interviews under subparagraph (2) shall be conducted in
public.

(4) After conducting interviews under subparagraph (2), the
selection panel shall select two persons qualified to be appointed as

chairperson and nine persons qualified to be appointed as members of
the Commission and shall forward the names to the President for
nomination of one person for appointment as the chairperson and six
persons for appointment as members.

(5) The President shall, within seven days of receipt of the names
under sub-paragraph (4), forward the list of nominees to the National
Assembly for approval in accordance with the Public Appointments
(Parliamentary Approval) Act (Cap. 7F).

4. Appointment by the President

The President shall, within seven days of receipt of the names

approved by the National Assembly, by notice in the Gazette, appoint
the Chairperson and the members of the Commission.

5. Gender equity and regional balance

In short listing, nominating or appointing persons as chairperson
and members of the Commission, the selection panel, the National
Assembly and the President shall ensure that not more than two-thirds
of the members are of the same gender and shall ensure regional
balance.

6. Dissolution of Selection Panel

The selection panel shall stand dissolved upon the requisite
appointments being made under paragraph 4.
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The Second
amend-

Schedule to No.9 of 20ll which it is proposed to

SECOND SCHEDULEIS. SI

PROVISIONS AS TO THE CONDUCT OF THE BUSINESS
AND AFFAIRS OF THE COMMISSION

l. The Commission shall meet as often as may be necessary for
the carrying out of its business but it shall meet at least once every
calendar month.

2. A meeting of the Comm.ission shall be held on such date and
at such time as the chairperson shall decide.

3. The chairperson shall, on the written application of one-third
of the members,convene a special meeting of the Commission.

4. Unless the majority of the total membership or the
Commission otherwise agree, at least fourteen days' written notice of
every meeting of the Commission shall be given to every member of
the Commission.

5. The quorum for the conduct of business at a meeting of the
Commission shall beat least half of the existing members of the
Commission, provided that the quorum shall not be less than three
members;

6. The chairperson shall preside at every meeting of the
Commission at which he is present and in the absence of the
chairperson at a meeting, the vice-chairperson, shall preside and in the
absence of both the chairperson and the vice-chairperson, the members
present shall elect one of their number who shall, with respect to the
meeting and the business transacted there at have all the powers of the
chairperson.

7. Unless a unanimous decision is reached, a decision on any
matter before the Commission shall be by a majority of the members
present and voting.

8. Subject to paragraph 5, no proceedings of the Commission
shall be invalid by reason only of a vacancy among the members
thereof.

9. (l) The secretary shall be the secretary at all meetings of the
Commission.

(2) The Commission shall, subject to subparagraph (3), establish
a committee for liaison with political parties and may establish
committees of its members for any other purpose.



3D Tlv lndcpctdent Ekctoral aad Bounfurlcs Coruai,xbn (,lnendncw) Btil,Zru

10. The Commission shall cause minutes of all proceedings of
mectings of the Commission to be entercd in books for that purpose.

ll. Except as provided by this Schedule, the Commission may
regulate its own procedure.

12. (l) If any person is present at x mseting of the Commission or
any committce at which any matter is the subject of consideration and
in which matter that penion or that directly or indirectly interestcd in a
private capacity, that person shall as soon as is practicable after the
co[lmenoement of the meeting, declare such interest and shall not,
unless the Commission or cosrmittee otherwise dfu€cts, take part in
any consideration or discussion of, or vote on any question touching
such matter.

(2) A disclosure or interest made under subsection (l) shall be
rccorded in the minutes or the meeting at which it is made.

(3) A person who contravenes subsection (l) cornmits an offence
and upon conviction is liable to a fine not excceding five hundred
thousand shillings or to imprisonment for a term not exceeding seven
years or to both such fine and imprisonment.

(4) A member or employee of the Commission shall not transact
any business or trade with the Commission.
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The Fifth Schedule to No.9 of 2011 which it is proposed to replace-

FIF-TH SCHEDULE

ls.2l
PROVISIONS RELATING TO THE FIRST REVIEW

lAct No. 12 of 2012, Sch.I

I . Resolution of issues arising from the first review

The Commission shall resolve all issues arising from the first
review relating to the delimitation of boundaries or constituencies and
wards and publish its final report within a period of four months or the
date or its appointrnent under this Act.

2. Reference materials

(l) The Commission shall, in addressing the issues arising out of
the first review -

(a) use as its primary material the report of the former Boundaries
Commission on the first review as adopted by the National
Assembly; and

(b) use as its secondary reference material the report of the
Parliamentary Committee on the report of the former
Boundaries Commission on the first review.

(2) The issues arising out of the first review are -

(a) re-distribution of such wards or administrative units in the
affected constituencies as may be appropriate;

(b) subject to the Constitution, addressing issues of new
constituencies falling outside the population quota as
provided for by Article 89(6) of the Constitution but at the
same time ensuring that such a process shall -

(i) take into account the provisions of Article 89(7)(b) of the
Constitution that requires progressive efforts and not
instant demographic equality of all towards attaining the
population quota in each constituency and ward for the
purposes of the first review;

(ii) not be subject to new definitions of cities, urban areas and
sparsely populated areas or to new population figures;

(iii) be subject to the use of enumerated national census
figures and not projected figures.
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(c) addressing the issue of progressively advancing towards the
population quota in protected constituencies in relation to
neighbouring constituencies where appropriate.

3. Delimitation of electoral units

( I ) The Commission shall prepare and publish a preliminary
report outlining -

(a) the proposed delimitation of boundaries for constituencies and
wards; and

(b) the specific geographical and demographical details relating
to such delimitation.

(2) The Commission shall ensure that the preliminary report is
made available to the public for a period of twenty-one days and invite
representations from the public on the proposals contained in the
report during that period.

(3) Upon the expiry of the period provided in sub-paragraph (2),
the Commission shall, within fourteen days, review the proposed
delimitation of boundaries considering the views received under that
sub-paragraph and submit the revised preliminary report of proposed
boundaries to the Parliamentary Committee.

(4) The Parliamentary Comminee shall, within fourteen days of
receipt of the revised preliminary report under sub-paragraph (3), table
the revised preliminary report to the National Assembly together with
its recommendations.

(5) The National Assembly shall, within seven days of the tabling
of the revised preliminary report, consider the revised report and
forward its resolutions to the Commission.

(6) Within fourteen days of the expiry of the period provided for
in sub-paragraph (5), the Commission shall, taking into account the
resolutions of the National Assembly under subparagraph (5), prepare
and submit is final report outlining the matters set out in sub-
paragraph ( l)(a) for publication in the Gazette.

(7) Where the National Assembly fails to make a resolution
within the period specified in subparagraph (5), the Commission shall
proceed to publish its report in accordance with subparagraph (6).

(8) Any person who, being responsible for the publication in
the Gazette of the final report submitted under this paragraph fails to
publish the report within the time required by the Commission after



The Indepcndcnt Elccnral aad Boundartes Canmbion (Ancndnqt) BilLzm4 325

the report has been submitted to that person, commits an offsnce and is
liable to imprisonment for a term of one year.

(9) Notwithstanding any other written law, where the final report
is not published in accordance with the provisions of subparagraph (6)
the Comnission shall, within seven days of the submission of the said
report, cause the report to be published in at least two dailies of
national circulation and such publication shall have effect as if it were
done in lhe Gazette.

4. Review of decision of Commission

A person may apply to the High Court for review of a decision of
the Commission nrade under the Constitution and this Act.

5. Application for review

An application for the review of the decision made under
paragraph 4 shall be made within thrty days of the publication of the
decision inthe Gazette and shall be heard and detennined within threc
months of the date on which it is filed.

6. Sensitization on the proposed boundaries

The Commission shall, upon publication of the boundaries
refened to in paragraph 3 facilitate sensitization of the public on the
boundaries for a period ofthirty days.

7. Maintcnance of records

The Commission shall ensure that all documents, matcrials,
publications, reports and recommendations arising from the
delimitation prccess are maintained in a fonn that is accessible and
usable by members of the public.
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Annexure 5: Letter from the Clerk of the

National Assembly inviting
stakeholders to attend the public
participation forum
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THE NATIONAL ASSEMBLY
OFFICE OF'I'HE CLERK

l). O. llox l,ls l.g-(X) l(x )

Nailobi. Kcrrya
Main l)arliarrrort llrrildirrgs

l'r:lcphone: +?arl.9028.l.8ooo c\ t. sjl(x)
[')ntail: 1qr14,41ii,r r rr. rrt l-l,'-!.t]

u u s.rralliarrrt'nt.rtr.k<'/ thc-national -assr.rnbl v

When replying, plcase quote

Ref: NA/DDC/J L AC 120241 60

Hon. Winfridah Boyani Mokaya
Chief Registrar of the Judiciary of Kenya / Secr etary
Judicial Service Conrmission
Supreme Court Building
NAIROBI

Mr. Marjan Hussein Marjan
Secretary/ Chief Executive Officer
lndependent Electoral and Boundaries Commission
Anniversary Towers, 6rh floor, University Way.
NAIROBI

Ms. Anne Njeri Ntleritu, CBS
Registrar of Political Parties
Olfice of the Registrar of Political Parties
Lions Place, l'r Floor
Karuna Close, Waiyaki Way Westlands
NAIROBI

Mr. Joash Dache, MBS
Chief Executive Offi cer/Commission Secretary
Kenya Law Reform Commission,
Reinsurance Plaza,3'd Floor, Taifa Road,
NAIROBI

Hon. Shadrack Mose
Solicitor-Gerreral
The State [,aw Office and Department of Justice
Sheria House, Harambee Avenue
NAIROBI

I Ith April, 2024



t

Mr, Fclix Owuor
Flxecutive Director
Illectoral Law and Covelnancc Institute for.Atiica (Et.CIA)
l,andnrark Plaza, 13th tloor Argwings Kodhek Rd
NAIROBI

Mr. Nyang'ori Ohenjo
Chief Executive OtTicer
Centle lor Minority [{ights Development
Kisarnis Town, Magadi Road, Ongata Rongai
NATROBI

Mr. Frankline Mukwanja
Bxecutive Ditector
Centre for Multiparty Dentocracy
6'l' Floor, InternationaI House
NAIROBI

Mr. Joshua Changwony
Executive Director
Constitution and Refonn Education Cor.rsortiurn
Matumbato 45, Off Upper Hill Road
NAIROBI

Mr. Mulle Musau
National Coordinator
Elections Observation Croup
Jumuia Place, Lenana Road
NAIROBI

Mr Isaack Otieno
Country Director
International Foundation ol Electoral Systenr
Embankment Plaza, Longonot Rd
NAIROBI

Ms. Christine Gakii Nkongc,
Executive Director
Katiba Institute,
llouse No. 5, the Crescent-OtT Parklands Road
NAIROBI
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Dr. Mshai Mrvangola
Chairperson.
Uraia Trust
Jacaranda Avcnuc. o ll C itanga Road
NAIROBI

Ms. Caroline Gaita
Executive [)irector
Mzalcndo'['rust
ACK Carden Ilousc. 2nd Floor, Wing A,
I st Ngong Avenuc
NATROBI

Dr. Annettc Mbogoh
Executivc [)irector
Kituo cha Sheria
Ole Odume t{d, OtTArgwings Kodhek Rd
NAIROBI

Mr. Evans Misati Jamcs
Chairman
Political Parties Lialsorr Committee
Lions Place, l" Floor'. Karuna Close
Waiyaki Way Westlands
NAIROBI

Mr. Abdirahim lsmail, OGW
Executive Dilector
lnter-religious Council of Kenya
NAIROI}I

Dear

RE: INVITATION TO SUBMIT VIEWS ON THE INDEPENDENT ELECTORAL AND
rlouNDARrES COMMTSSTON (AMENDMENT) BILL, 2024 (NATTONAL
ASSEMBLY BtL NO. t0 OF 2024) CO-SPONSORED By HON. KTMANI
ICHUNC'WAH, EGH, MP AND HON, OPIYO WANDAYI, MP

The Departrnental Committee on Justice and Legal Atfairs is established pursuant to National
Assembly Standing Order 2 16, which mandates it to, inter alia, 'stutly and review oll legislotion
relerred to il.'

The Independent Electoral and Boundaries (Amendrnent) Bill,2024 (National A.rsembly Bill No.
l0 tt 2021) co-sponsored by Leader of the Majority Party, Hon. Kimani lchung'wah. EGI{. MP



arl(l Lcader ol thc IVIinoritl' l):u 1y. I Ion. Opiyo Wanrlayi. MI) is bctirrc thc (lonrrlittcc 1irL
considelation and rcpolting back to lhc Ilousc.

'lhe llill sceks to givc cl'lect to sorttc ol'thc lccommcnclatious arrd views ol'the public t6at wcic
subnlitted dtrring thc rrational tlialogLre discoulsc on tlrc issucs ol clectoral justicc ancl relatcd
lllattcls. outstantling constitutionaI nrattcrs. tidelity to political palt ics/coalit iorrs and thc larv 9n
nrultil)arty dcmocracy. ct'l tl cr)c lrllcilt ol thc National (loverrrrtrent Constituencics [)evclopntcnt
l;und; the Senatc Ovcrsigltt lrLtncl anri thc National (;ovcntntcut Al'lirrlativc Actiou IrLrnd ancl
cstal;lishment ancl clrt[cllchnlcnt ol statc olllccs.

Arlicle I l8( l)(b) ol' thc ConstitLrtion ol' Kcnya and National Assenttrly Standing Order 127(.i)
tequilc Pallianlcnt to lircilitatc public palticipation and involventcnt in the legislative ancl otlier
busincss ol' Parliantent and its ('onrrnittccs. Duc to the gl'cat putrlic inter.est in thc llill, thc
Cotnnrittec has resolvcd to nrcct clitical stakcholdels to nrakc sLttltrissions on the []ill.

'l'his is tlrcrefbre to invitc you ro thc r)rccting schcduled lbl Thursday, l8rh April 2024 at t0.-10
il.m. at a venue to be corrrnrunica(ccl in duc cour.sc.

We rcquest you to pleparc your r.vlittcn suburissions in a nratrix Iblrnat that ir.rdicates tl]c scction
o1'thc Act, specilic clausc. ploposcd artrcndrnent and justification.'l'wenty (20) hatd copies ofthc
subnrissions should bc scnt to rhc officc of thc Clerk of thc Nationrl Asscrnbly, Main
Pa rlia nr en t lluiltl ing, by 'f ucstlay, t 6tr' A pril 2024 and a soti copy ernailed to the O fticc through:
cna[l)narliarnent. co. ke.

Oul Liaisorr Of{lccrs on lhis rnattcr alc Mr, Ahmed Salim Abdalla who rnay be contactcd on tcl
no. 0710204056 or enrail: ahnrcd.salinr(lDt'rarliamcnt.go. kc or Ms. Jael Ayiego Kilaka on tel. no
0725385945 or email: iacl. k ilak atliamcnt.so.ke and Mr. Abrlikafar Abdi Shcikh on tel. noitd ll
071545(r50-i or email: abd ikalar. slrc ikh (i:r)r)a rl iamcnt. qo. k e

Yours

.IEREMIAH M. NDOMI}I
For: CLERK OF THE NAl'IONA L ASST]MBLY

Copy to:- Hon. Justin B. N. Muturi, E,CH _p
Attolncv-( icncla I rrl'lhc Republic ol'Kcrrya -'>
The Statc Law Ollicc and thc Departutent ol'.lustice
Shcria I louse. Ilaranrbee Avenue
NAilr,OBr
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Our Ref: AG/LDDI6|ll12

Mr. Samuel Njoroge , CBS
The Clerk of the National Assembly
Clerk's Chambers, Parliament Buildings
P. O. Box 4l 842-00 I 00
NAIROBI

7tr'April, 2024

RE: INVITATION TO SUBMIT VI,.WS ONTHE INDEPENDENT ELECTOITAL
AND BOUNDARIES COfTIMISSION (AMENDMENT) BILL,2024

Comments

dAtil
Ref'erence is made to your letter ,lated thc I lrl' April, 2OZ4 and ref'erenced
NA/DDC/JLAC/2024160 requesting this'.)lfice tbr sr.rl:'nissions on the proposed Independent
Electoral and Boundaries commission (A,nendment) Bill, 2024, co-sponsorid by Hon.kimani
lchungwa, MP and Hon. Opiyo \\ andal , MP.

We have scrulinized the conslitutiona lity of the proposed [ir1l un6 whether. it contravenes
existing legislation. we note rhar thc Bill does not oil"end rhe constirution. however the
proposed amendments need tc,extend ro all related provisicns in the Act.

The
bou

RF ]SIVq,

1 S.AP"B*?Q3X

cliiiiia' 1, -1.'I'lcE
llt,r: 1irlrl2, NAIROR!

2 proposed amendmer',t seeks to delete the definiti.r
ridarics c()minissioir. i.:d fclmer Ccnstitu:ion as ,it

Paragraph 3 of the l;it'th Scnedule provides for
the Commission as its prinary reference mirt
County Boundary Rcview Panels. However, rv
the Act or any other existing legislation tha

' rel, )r ence materialj to be used by
erilr.r; and they include reports of
e notc lhat therr is no provision in
t provides fbr the esrablishrnent,

r of the expressions fbrmer
ey are cbsolete.

It is important to note that Part V of the Independent Electoral and Boundaries
Commission Act, (Cap. 7C7 provides for savings and transitional provisions.
Section 32 provides for the interpretation oi int:r ulia, the terms .,tbrmer
boundaries commission" and "former Constitution". section 33 provides fbr the
transition of staff from the former boundaries commission to the lndependent
Electoral and Boundaries Commission and section 34 provides for the transt'er of
assets from the former bo':ndarics commission to the lndependent Electoral and
Boundaries Commission.

The proposed amendment is onl.., rqslr ic tcd to section 2 of the Act without raking
into consideration st:ctions 3,:, J3 and 3.t

We propose the repeal ol'S,,ction 32,33 a:,4 34 as rhey are spenr, in order ro
harmonize the proposed am,.',rdments with the ,t.:t.

0

constitution, mandate an., the relationship ol'the Panels to the lornn.rission.

Therefbre, tliere is need lbr clariry in the establishru ent, constitution, mandate,
tenure and the relationshi betwe:n lhe Panr:ls and rhe Commission taki

BANK IlolJS

oox40t t2
[-\'1

SllliRr \ :lOL,S[, llAR^MULU AvL\UI
100, \All(OUl.Xl:\YA llL'25t20212?t6l/2l5tlt5/O7t 9445J55/0?32J299r)5

lL i,trb irut hwo,ll(€(,r)kenva !d.kc wltrsr I t:: ww* !uonE!,r.,kat !o ke

t)[PAk r MI:\-l ot]l!sI'l( lt
ll^ll.t.l:Slil.l..\S,IA\'!NUE,,o uox 56057-0020!. Nn,rubr,K<,rya 'l Et, Nairobi2224029/ ]?4011?

llMAll-: lj8!rl!4i,Ea!.9, '.r wljllsl I li *ww iusliec (o.kj

Clausc

SSEMBLY

't o
lSO tt 0I:200t - lttiJill

L

r-6.1ivt

rnto



consideration the provisions of Article 89 cf the Constitution on delimitation of
electoral units.

MOSE
SOLICITOR.GENERAL

Copy to: Hon. J. B.N. Muturi' EGH
Attorncv-Generat
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THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

MEMORANDUM ON THE

INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION
AMENDMENT BILL2024

ADDENDUM

Dated lSth APRIL,2024

lndependent Electoral & Boundaries Commission (IEBC)

Anniversary Towers, 6th Floor, Off University Way

P.O. Box 45371- 00100, Nairobi - Kenya

Telephone: + 254 (O) 20 29925

'llP::;:



A. lntroduction

The lndependent Electoral and Boundaries Commission (hereinafter referred to as

"the Commissior/lEBC") is a Constitutional Commission established under Article

88 of the Constitution of Kenya.

2. Article 88 (4) outlines its mandate to conduct or supervise referenda and elections

to any elective body or office established by the Constitution and any other election

as prescribed by an Act of Parliament.

3. The lndependent Electoral and Boundaries Commissions Act (hereinafter referred

to as "the Act") was enacted in 20ll to give life to the provisions of Article 88 and

ensure effective operation of the Commisiion.

4. lt provides for the mandate of the Commission. membership of the Commission,

the relationship between the Commission and the Secretariat. qualifications of and

appointment of the Chairperson. Commissioners and Commission Secretary/CEO,

recruitment of staff and functions of the Secretariat. rec code of conduct for

members and employees of the Commission, delimitation of boundaries among

others.

5. Since its enactment, the Act has been amended several times but there remains

certain gap, and deficiencies in the Act that need to be revisited.

5. As part of its leSal reform agenda, the Commission has made proposals for reform

on all electoral laws including the lndependent Electoral and Boundaries

Commission Act, which it presented before the Justice and Legal Affairs Committee

and Parliament.

7. The Commission makes the following additional comment5 on the lndependent

Electoral and Boundaries Commission (Amendment) Bill. 2024.

2l;)a.; -'



Table: Matrlx of IEBC's comments on the IEBC Amendment B11l-2024

I Clause 2 Sectlon 2 - lnterpretltlon

Delete:

i. the phrase

including Vice

Chairperron or a

member of the

CommlsJion acting

as a Chairperson in

the Chairperson's

place.

ii. definitlon of firn
review;

iii. delete definition

of former

Boundaries

Commission;

iv. delete definition

of issues arisingt

The proposal is sound as long

as it does not affect the

provisionl of paragraph 5 of

the Second Schedule allowing

the Vlce Chairpenon or other

Memberc of the Commission

to act in place of the

Chairperson.

2, Claure 3 Sectlon 6 - Quallficatlonl

for appolntment rr

Chalrperson or member of
the Commlrslon

Amend by adding 2(c)

(vii) information and

communication

technology

(viii) accountint

The Commission rupportJ the

proposal to add ICT ar one of

the proferilonal areal that one

can be trained ln becaure

technology is a key

component of the electoral

Procerr.

The Commilsion concurr with the

proposal to delete the obrolete

termr contained in this section.

Parliament may coniider deletion

of the terms ar they appear under

Sections 32 and 33.

Further, we ,ubmit that there i,

need to delete the definition of the

'former Constltutlon- as well.

However. we propote a merge of

accounting and flnance under

Section 6(2)(c)(iii) ar they deal

wlth matterr relating to financial

management.

Further, we reiterate that at leart

one (l) Member of the

Commission besides the

Chairperson to be an Advocate of

the High Court of Kenya because

of the legal and quasi-judiclal

nature of election matters.
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We also propoc that thc

lppolntm€ntr of thc Chalrperson

and Commlssloners conrlders the

not molE thsn tu,o thltds gender

prlndple.

The appointment of the

Chairperron ir conducted and

published separately and therefore

a Member may not take up the ieat

in case of a vacancy.

Our proposal i, that. the current

term of the Commisdon Secretary

be maintained and ldentify areas

for improvement and undertake

continuous reviewr to enhance

governance structure and

operation framework.

ln the 6lternative. should there be

need to review the term. it i,

proposed that the same be

reviewed to a single term of six (6)

years renewable. Thk will go a

long way in enruring that the

Commirrion Secretary underrtandJ

what i, expected, plans and

implementr the Commitiion',

policy directives by putting in plEce

the neceJsary mechanisms in

3 Clause 4 Sectlon 7 B -
Ab*nce of Chalrperpn

Delete Sub-Sectionr 4, 5

and 5

Removes the provisionr

allowint the Vice Chairperson

or Memberr of the

Commirsion to act ln place of

the Chairperron or the Vice

Chairpenon when their Jeatj

fall vacant.

4 Claure 5 tectlon lO - s.cretary to

the Commlrrlon

Amend subsectlon 4 by

revising the term of office

from five years renewable

once to three (3) years

renewable once

It ii the Commisrlon', view

that reviring the term of Office

of the Commisrion Secretary

from the current five yearr to

three years may pose

challenges in Commission

operationr.

Shortening the term of rervi€e

deniel IEBC full benefits of

Human Capital inverted in the

position and ruffer experience

drain due to rhortened perlod,
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5 Claure 5 S€ctlon 12 - Unlt, of the

CommkJlon

lntroduce rub Jectionj 3

and 4 to require the

Commlssion to review itj

operations and make

necesrary changes required

to make it, operation,

efficlent, effective.

tranrparent, and

accountable within a year

after the General Election,

publlsh a report in the

Gazette and submit it to
Parliament.

It iJ the CommiJsion'! vlew

that an evaluation of an

election seeks to make a critical

arJeriment of the conduct of

an election. lt ;eeks to establish

what worked and what did

not work as expect€d, draws

lersons-learned for

improvement of conduct of

future electlonJ.

It should be noted that after

every election rfter

entagement wlth key electiont

nakeholderr, the Commirsion

prepares and publlshes a post-

election evaluation report

pursuant to Article 88 (4Xh) of

the Constltution and Section

4(h) of the IEBC Act.

ln most circumstancer, the

Commission har published itr

preparation for election, and other

procerJeJ. lt will ako go a long way

in enrurinS accountability by the

Commission 5ecret6ry.

ln addition, an election is a

complex procerr with legal

underpinningr that will take one at

leart one or two years to be

convertant wlth electoral processes

depending on one's election

expertire.

Following a General Election

agSrieved partier flle disputer in

Courtr. Thi, process takes six (6)

months. The deciJionr of the

Court, inform legal and

operational reform,

It it our view, that this be

<onsldered in computing time for

evaluatlon and increaJe it to l8
monthr.

This will enable the Commirrion to

have more time to conduct the

evaluation and identifo arear for

reform to make the neceJJary

changes required to make election

procesres more efficient and

effective.

Consldcr placement ot thb

proponl after Sectlon 24 for good

ord€r. Sectlon 12 lr about

SlPage



admlnlstrstlve unltr of th€

Commlrdon

Create r ne 
^, 

,ectlon 244

' Tltle Evalurtlon of Electlons.

Tlpt tltc Commlslon thall cnlant

lR opentlont and make nxesory

changu rcquhed to mrke lR
o4tatlont frd.nt, 6rotvc,
tantp,Ent, and teount ble,

fhe mi*v thall b ornpletel

wlthln l8 montht tftet cwry
geneal electlon and tlE

Conmltdon slpll pu lth tllc

rcport ln the Gazdte and rubnll

the Epft to |btlltmcni "

It is the Commisslon'r view that the

procedure for delimitation should

not be contained in the ravings and

tranritlonal part of the Act but

should be a Jubstantive ttand-

alone part.

( refer to /No 9)

report within 18 months after

the General Election.

Claurc 7 Sectlon 36 - Prccedurc ior

d€llmlt tlon of elcaoral

boundarier

lntroduce rub-section l2 to

make reference to the

revked FIfth Schedule for

procedure of dellmitation

of electoral unitr.

The Commision propoJer a

repeal of Section 36 and the

Fifth rchedule and incorporate

the procedure for delimitEtion

of electoral boundaries

immediately after Section l6 at

the ns/, PART lll of the Act.

6

The relection panel needs to be

inclulive of all key stakeholders

who will give additional value to

the procerr e.t. Special lntercrt

Groupl (persons with disabilltiel).

Publlc Service Commission. other

profesrional entitier, among

otherJ.

7 Frfth

Schedule

Flnt Sdpdde - Proccdurr

for lppolntm?nt of

dralrperon and mcmben

of the Commlsdon

Amend the composltlon of

the ,election panel from 7

to9

The propo$l does not

rufflclently include all key

JtakeholderJ !r it giver mo't

priority to political partier by

increarint nomineeJ from

PPLC from I to 3. Further, the

two nominees from the

Parliamentary Service
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Commlssion are still from the

political parties.

8. Second

Schedule

Second Schedule

Provislons ar to the

conduct of business and

affalrs of the Commlsslon

Revise quorum for

members of th€

Commission to 5 and

decision to be made by a

majority of all members of

the Commisrion.

ln line with the decision of the

High Court Decision in Isalqh

Rlwott Kangeony v Independcnt

Eleclorul & Bounda es

Conunlsslon & another [2018]

eKLR par 11

'Having regard to the above

decision, I do not find any

inconsktency between the

ptovision in Paragraph 5 of the

Second Schedule ofthe IEBC Act

and Article 250(1) of the

Constitution. I Jind that the Act

must have been enacted on lhe

assumption or hope that the

Commission will be constituted

with its mdimum nine members

which is not the case in the

instant petition given thal only

seven com,nissione,,5 urete

appointed in the ctrrent

commission. Since quorum is

composed of a clear majority of
members of the commission, my

toke is ,hal quotum cannot be a

constanl number as it is

dependmt on the actual number

of the commissioners appointed

at atry given time. The qrcstion

thal we must ask is if quorum

would remain fwe in the event

lnclude Natlonal Councll or

personr wlth Disabilities NCNUD)

We ,ubmit that quorum of

Commissioners thould be

dependent on the number of the

members in post,

Consider the following provision

" Notwlthnandlrg the prcvldont

of parugraph 5, wherc a vacancy

has ucuned and the Commbtlon

membenhlp k lest than frve, the

quorum thall not b less than f,fty

percent (50%) of the number of
commlttionen ln pott.'
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that only three commissionerc

are appointed because the

conslitltion dllows fo, a

minimum of three

members. Would the quorum slill

be fne? The answer to this

queslion is to the negaliye. W
take is that the issue of quorum.

qra from beins a matter

orovidedtor under the statute. is

also a matler of common sense

and conslruction dependinz on

the total number of the

commissioners appointed at ory

Eiven time because it is the total

number ol commissioners

apoointed that would determine

the ouorum ol the commission

and not lhe olherwav round, In

view of the above findinos. I do

not lind Parasraph 5 of the

Second Sche&tle of the Act

unconstitutional havinq found

that it was enacted on the belief

thal the meimum number of

commissioners world be

appointed- "

The Commisrion Jupportr the

propoJal to have a detailed

rtep by nep procedure for

boundary delimitation under

the Fifth Schedule.

9 Second

Schedule

Fifth Schedule - Provklons

relatlng to the flnt review

Amend the schedule with

a new title: Procedures for

The Commlsslon's proporElr are:

l. A neur part be created after

Section 16 of the Act to
provide for the Boundary
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the dellmitation of

electoral units and provide

a detailed procedure for

the rteps to be undertaken

in boundary delimltation.

IO. Ftfth

schedule

Chure ll
That the relection panel

exirting lmmediately at the

commencement date of

this Act rhall ceare to exirt

but a perron who served

a, a member of that

selection panel maybe

nominated to serve as a

member of the Jelection

The provision is misplaced. Delete claure 1l on transitional

clause on relectlon panel. The

provision needs to be moved to

the Flrrt Schedule from the Fifth

Schedule.

dellmltltlon as a whole and

delete rectlon 36.

2. In the rltemafl\re have the

guldlng provlslon lmmedlstely

!fter Sectlon 16 and nrove all

procedurer fior dellmltltion to

the flfth :chedule and delete

th€ cun€nt ftfth schedule,

Sectlon 36 to rrad as fiollonrr;

0) The Commlsslon shall

dldrarge lt, mlndlte of

dellmltation of boundlrler

of conrtltuencler and

wardr in accordance wlth

the conrtltutlon, thir lct
rnd any other law;

(2) The procedure for

dellmltrtion of electonl

unltr rhall be as ret out

under the Flfth Schedule;

Then delae rectlon, l-ll and

replace. Thls wlll avold

dupllcatlon.
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panel appointed under

thir Act.

B. CONCLU'ION

8. The Commission submits that the intention of the Bill's is appreciated. However,

we have rome reservations on the issues identified in the matrix and urye this

Honourable House to consider the initial proposals and the addendum herein.

MarJan Husreln MarJan, MBS

Commisslon lecretarv/CEO
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Kalibe lnstitut€ & 3 others v Attomey General & 2 others [20'18] oKLR

.a

IIKENYA tAW
I ir-.-E.t-.*:

REPUBLIC OF KENYA

IN THE HICH COURT OF TENYA AT NAIROBI

coNsTlTUTtoNAt PETITION NO 548 0r 2017

KAIIBA 1NST|TUTE........,.............. ...15r PETITIONER

AFRICA CENTER FOR OPEN GOVERNANCT......2ND PETITIONER

oKIYA OMTATAH OKO|T1........... ..3ro pETtTtONtR

DAVTD OUMA OCH|ENC........,....... .4rH pETtTtONER

VERSUS

THE HON. ATTORNTY GENERAI.....................,....,.1IT REPONDENT

GOVERNMENT PRINTER............. 2ND RESPODNINT

NATIONAI ASSEMBIY................. .3ro RESP'ODNENT

lUDGMENT

lntduaioo
L On 8th Autust 201 7 the country held elections for various elective posts including

that of the president of Kenya in which Uhuru Kenyatla was declared the winner. His
closest challenger, Raila Odinga challenged that win in the Supreme Court in
accordance with the Constitution. On 1" of September 2017, the Supreme Court
delivered its verdict annullinS the presidential election for failing to meet constitutional
and legal threshold of a free and fair election and ordered a fresh election to be held
under Article 1 40(3) of the Constitution.

2. That annulment triggered the introduction of Election Laws Amendment Bill 2017 in
Parliament to amend the E/ecfibns Act 2011, lhe lndependent Elecloral and
Boundaries Commission Act 2011 and The Election offences Acl,2O16. The Bill was
published on 27h September 2017 and despite strong opposition from a section of
Kenyans, it had been passed by 1 16 October 201 Z it was then placed before the Senate
and passed and was finally transmifted to the President for Assent. The President neither
assentd to the Bill nor returned it to parliament as required by Anicle ,15(4 of rhe
Constitution. After 1 4 days the Bill became law by virtue ol Artic'le , 15 of the
Constitution. lt was published in the Kenya Cazette on 2d November 201 7 thus
become effective as the flectioa Laws Nnetdnrjnt Aca No. i4 of 2017. lt introduced
significant changes in the management of election results, declaration of results and
annulment of election results.

Constitutionel Polition 548 of 2017 | Kenya Law Raports 2024 Page 1 ol 1.



K8tiba lnstitrrlo A 3 oth€rs v Attomcy Gcneral & 2 others [20181 eKLR

flrc petition

3. Katiba lnstitute, a Constitutional research, Policy and Litigation lnstitute and Afrr'ca
Centre for Opn C,oveman@ l friLvlrpl a Non-profit Organization who were joined by
OkiF Omtatah Okoiti and David Ama adieo{, public interest litigants, instituted
this pelition against the Attorney Cercral, the Chief legal advisor to the national

Sovernment, and who represents the national government in civil proceedings, with the
duty to promote, protect and defend public interest, (he I" respondent), and the
Govemnent Pnnter, responsible for publication of Official government information
and documents, (the 2d respondent). Also joined in these proceedings as the 3r
respondent, is the Natlona/ Awmbly which is responsible for enacting laws of the
Republic.

4. ln their petition dated 1" November 201 7 the p€titioners challenged ,6" 21,4au 2017
which was enacted by the 3'd respondent to amend various provisions of the Elections
Act, 201 l, The IEBC Act, and the Election Offences Act contending that the
amendments are unconstitutional. The amendments under challenge include
amendment to s€ctioa 2 of the IEBC Act which introduced a new definition for the
Chairpetson to include the vice chairperson and a member elected by Commissioners,
sectba 3 of the EIAA Act which amended section 7A of IEBC Act by introducing new
subsrlions 4,5 and 5 relating to a vacancy in the office of the Chairperson and Vice of
Chairperson of IEBC. Subsection (4) provides that in the event a vacancy occurs in the
office of the Chairperson the Vice Chairperson will perform the functions of the
chairperson until a new one is appointed. Subsection (5) provides that where the
positions of the chairperson and vice chairperson are vacant, a member elected by
Commissioners shall act as Chairperson. Subsection (6) provides that in the case of the
Vice Chairperson or a Commissioner actin8 as Chairperson, section 6(l ) of the IEBC Act
relating to qualifications of the Chairperson shall not apply. The petitioners contended
that these amendments are unconstitutional.

5. The petitioners further challenged the constitutionality of the amendments
introduced by Section 3A of the impugned Act which introduced sectionTE to the IEBC

Act to the effect that whenever the chairperson and vice chairperson are absent
members of the Commission shall elect a member from among themselves to act as the
chairperson and in that case, section 6(1) of the IEBC Act shall not apply; and Section 4
which amended paragraphs 5 and 7 of the Second Sclledule to the IEBC Act on the
quorum of the Commission for purposes of meetings making the quorum of the
Commissioners to be half the members but not less than three members and further that
that unless a unanimous decision is reached, a decision on a matter shall be decided by
majority of those commissioners present and voting.

6. Further challenge was against section 5 which deleted Section 29 of the Elections
Act and section 6 which amended section 39 by deleting subsection (1C), and
introduced a new subsection (1C) and new subsections (1 D), (lE), ('lF),and (lC) to the
Ilections Act on the transmission of Presidential election results. Also amended was
section 39(2) of the Elections Act so that Presidential Elections results may be declared
before receipt of results from all constituencies if the remaining results will not affect
the election results and section 39(3) of the Election Act by deleting the word
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"ptovisional" to provide that final results will be announced in the order in which
tallying of the results is completed, seclion 7 deleted and substituted sections 44(5) and
deleted sub sections 6, 7 and 8 of section 44 of the Elections Act.

7. Section 8 of the impugned Act deleted section 44A of Election Act and substituted it
with a new section 44A on introduction of a complementary mechanism for
identification of voters that is simple, accurate, verifiable, secure, accountable and
transparent for purposes of complying with Article 38 of the Constitution; section 9
deleted sections 83 of the Elections Act and introduced a new section 83 so that an
election cannot be voided except for failure to comply with constitutional principles
and the law aa4l the non-compliance substantially affected the results of the election.
The section also saved forms that may deviate from the requirements of the Act or
regulations.

8. Section 10 was also impugned for introducing a new section 864 to the Elections
Act on the holding of fresh Presidential Election under Article ,l40(3) 

of the Constitution
in case of invalidation by the Court; section 'l 1 which amended section 6 of the
Election Offences Act by enhancing the fine from two million shillings to five million
shillings and imprisonment from tree years to five years. While section 12 deleted
section I 4(2) of the Election Offences Act.

9. The petitioners averred that these amendments violate a number of Articles of the
Constitution and negate national values and principles in the Constitution. They
contended that the amendments were meant to compromise the values and principles
of electoral process in the country and should be invalidated. They sought the
following reliefs:

i. A declaration be and is her&y issud that the election Laws (knendmmt)
Act as passed thtough national As*mbly Eill No 39 of 2017 on Oclober 12,
2Ol7 in its entirely is unonstitutional.

ii. An order be and is hereby issud that the elqtion Laws (an endment) Act as

passd througlt National As*ntbly Bill No 39 of 2Ol7 on October 12, 2Ol7 is
invalid.

iii. An order permanently ratraining the / respondent from Gazetting or
publishing passd ITre El€tion Laws (Mment) Aa as passd thrcugh
National Assembly Bill No. 39 of 2017.

iv. Any other just or expedient otder the <rlurt may deem fit to make.

v. Costs of and incidental to this petition.

3d Respondent's rcspnse

1 0. The 3d respondent filed a replying affidavit by Michael Sialai, Clerk to the National
Assembly, sworn on 'l 6'h November and filed in Court on 20'h November 20l 7. It was
deposed that following the decision of the Suprerne Court in the ca* of Raila Odinta
& Amther v Uhuru Kenyatta & Othen [2017]eKLR which successfully challenged the
201 7 presidential election, the Supren e Court pointed out a number of issues that
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required legislative reform to avoid future challenges with regard to the conduct of
presidential elections.

11. Mr. Sialai deposed that the 86 August 20'l 7 General election exposed lacuna in the
Electoral Laws that needed urgent amendments to align them with the Constitution and
the principles governing free and fair elections. He deposed that the purpose of the
ELAA,2O17 was to provide for the proper conduct of affairs and business of the |EEC
and to address the concerns raised following the August 8'h 201 7 general elections and
therefore the amendments were intended to address those aspects.

12. lt was his deposition that the amendments introduced to the ,E C Act, the
Eledions Ac| and the flection Offences Acl were neither unconstitutional nor were
they intended to interfere with the handling of Ceneral Elections including that of
transmitting results. Mr. Sialai further stated that for the Court to determine the
constitutiona lity of a statute or statutory provisions, it must look of the obiect and
purpose of the impugned statute or statutory provision, and that the petitione/s
contention that the amendments introduced by the impugned legislation are
unconstitutional is unfounded.

13. According to Mr. Siatai, the impugned statute, southt to give effect to the opinion
of both the majority and minority decisions of the Soprcme Co.rl in the Raila adinta
& Anoths v Uhuru Kqyatta & Othefi @rprat. lt was Mt. Sia/ai's further deposition
that there was public participataon, that Parliament invited and received both oral
representations and written memoranda in accordance with Articr€ , r8 of the
Constitution and the National Assembly Standing Orders. He deposed that the '1"

petitioner thou8h invited failed to present its views hence this petition was presented in
bad faith. He therefore contended that the Parliamentary Committee of the National
Assembly considered the views, prepared and tabled a report before the National
tusembly following which the Bill was eventually passed by both the National
Assembly and the Senate.

Petitione rc' submissions

14. Mr. Waikw+ learned counsel for the petitioners, submitted highlighting their
written submission dated 14th December 2017 and filed in Court on the same date, that
the petition challenges the constitutionality of the Election Laws Amendment Act, No.
34 o( 2017 published on 2d November 201 7 with a commencement date of 28'h

December 201 7. Counsel abandoned rightly so, prayer (c) in their petition which had
in any case been overtaken by events.

15. Learned Counsel submitted that the object of the amendments as is clear from the
objects of the Bill, was to respond to the Supreme Court's judgment in the case of Sade
Odinta ud another v lnderyederlt Elxtoral and Boundariq Cormission & 2 otherc
t20l7l eKLR on how IEBC should conduct presidential elections. According to learned
counsel, the Supr€rrre Court never indicated that there was any inadequacy in the
electoral laws but only stated that ltBC should conduct elections in accordance with
the Constitution and election laws.
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16. Mr. Wail<wa contended that in enacting the impugned legislation, the 3'd

respondent was tryin8 to give effect to the minority Suprenrc Courl judgment instead of
that of the majority. Learned counsel pointed out to the 3d respondent's replying
affidavit more so the memorandum submitted by lubilee Party in which Raphael Tuju
explained that the amendments were in line with the opinion expressed by Her
Ladyship lustie Nfuki Ndungu in her dissenting opinion. According to learned
counsel, this made it clear why lubilee Party wanted the laws amended. Counsel
argued that the memorandum by Mr. Tuju was important when read together with the
Memorandum of objects and reasons in the Bill. According to the Bill, principal object
of the Bill was to anrcnd the IEBC AcL the Elections Act and The Elertion offenes Ad
to provide for the Wper anduA of the affain and busljnexis of the IEBC and for
effuive maulagement of eletions.

17. Counsel went on to refer to the.ludgment of the Supreme Court at paragraph 392
to contend that the Suprerr,e Court never suggestd that there was inadequacy in the
existing election laws and pointed out at page 'l 75 (paragraph 24) of the 3d
respondent's response to show that the Supreme Court never suggested that there was
lack of a complementary mechanism. He contended that the affidavit by Midtael Sialai
never pointed out where the Supreme Courl recommended amendments to the
election laws. ln counsel's view, the amendments were intended to down play the
importance of the Supreme Court majority judgment in the Raira Odinga's case.

18. Mr. Waikwa went on to submitted that the Court's comments on sections 39, 44
and 83 of the Elections Act pointed out the applicable election laws and therefore,
could not be the basis of amendments to give a minority judgment prominence that

Soes to aSainst the maiority reading of the Constitution. He submitted that Parliament
can amend the law in order to align it with the Constitution but not otherwise. Learned
counsel contended that the Constitution has set a very high threshold of what
constitutes a free and fair election in terms of Articles 81 and 86 of the Constitution and
the Supreme Court emphasized the need for elections to meet that standard. He
referred to paragraphs 231,236 and 237 of the Supreme Court judgment in Raila
Odinga & atnther v lndepetdent ElerToral Commicsion & otfiers (supra) to reinforce
his submissions.

19. Learned counsel went on to contend that the amendments do not meet the
constitutional requirements; that some provisions are vague and over board, and that
the amendments go against transparency and accountability as contemplated in
Articles 10, 8l and 85 of the Constitution. According to counsel, the amendments on
the Elections Act are intended to defeat and infringe on the electoral transparency,
accountability and verifiability thus minimize the credibility demanded by Articles 81

and 86 of the Constitution.

20. Regarding sectio ns 39, 44 and 44A of the Elections Act, learned counsel submitted
that the Supreme Court had considered and given its interpretation on them, and
therefore the amendments were intended to take away that verifiability aspect of the
elections. According to counsel, amendments introduced in s€ctions 39 (tC) was
disingenuous round-about way of rendering useless and of no effect electronically
transmifted results. ln counsel's view, subsections (1 D), (1E), (1 F), and (1C) further
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diluted the element of verifiability of election results and as a result, upgraded manual
transmission of results above electronic transmission yet they should rank in Peri
pesg,.. He argued that the amendment rendered electronically transmitted results

useless and elections manual transmission of results more important. According to
counsel, electronic transmission of results was made central in elections and refened to
the case of ladepcadent flectoral and Boundaries Commissions v Maina Kiai & Others

[2017] eKLR to support the submission on the centrality of electronic transmission of
election results.

21 . Mr. Waikwa further submitted that sections 2 and J of the impugned Act are vague
hence unconstitutional. He contended that a vague law is over board and misses

certainty, cannot be implemented and is therefore a ground for declaring it
unconstitutional. He contended that sectioo 2 expanded the definition of Chairperson
and argued that sectiorr J which amended section 7A of the IEBC Act by introducing
subsections 4, 5 and 6 on the filling the position of Chairperson in case of a vacancy is

also unconstitutional. He contended that the qualifications of Chairpercon are
supported by the Constitution thus the provision is too broad and unconstitutiona l. He
relied on the case of Keradp lndustries Umiled y Kerry. Reyeyl,E

[2007] KLR 240 for the submission that certainty of law is one of the ingredients of the
rule of law, Coalition fo? Reforms arrd Denlp,cracy & other v Attomey Genetal &
ot rers petition No. 528 of 2014 lor the submission that a law should not be so vague
as to leave the p€rsons required to abide by it in doubt as to what was intended to be
prohibited and Dayd v Minister of Home Affain: Shalabi & aother v Minister of
Home Affairc: flnmas v Minister of Honp Affain 2000 (3) SA 936 (CC), 2000 (8)

BCLR 837 (CC) at par 47 lor the proposition that it is an important principle of law that
rules be stated in a clear and accessible manner.

22. Regarding section 9 which amended section 83 of the Elections Act, counsel
submitted that section 83 provided the standard which Courts use to decide whether or
not to annul elections. He argued that the section had been interpreted to be
disjunctive and, in his view, the amendment seeking to make the test conjunctive
makes it much more onerous, and in effect amends the Constitution. This, counsel
argued, interfures with Araicle 8, of the Constitution. Learned counsel further
contended that the Supr€rrrc Court had properly interpreted section 83 and rendered its
opinion (at paraSraph 194 and 2121 after testing that section against the Constitution
and found it in harmony hence there was no need for the amendment. He relied on
other decisions and urged that the petition be allowed.

3d Peqpoadents Submissions

23. The respondents agreed that counsel for the 3d respondent's takes the floor first
and therefore Mr. Mwendwa, learned counsel for the 3d respondent took the floor and
submitted, highlighting their written submissions, that the National fusembly exercised
its legislature authority under the Constitution, that it exercises that authority through
committees or directly through members in accordance with Arliclec ll8 and 124 ol
the Constitution.
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24. Learned counsel contended that the impugned laws were introduced through a

membe/s Bill, was not a,ubilee Party Bill and argued that the purpose of the Bill is

clear in the memorandum of objects and reasons. Mr. Mwetdwa submitted that the
Affidavit by Mr. Sialai, the Clerk to the National Assembly, satisfactorily explained the
process leading to the enactment of the impugned Act. accordinS to learned counsel,
the lurisdiction of the Court under Article 165(3) (d) is limited when it comes to
considering legislation to checking whether the law is in conformity with the
Constitution or not. Mn Mwendwa submitted that the law was published as required,
went throuSh public participation where various people and groups presented views to
the Committee of the National Assembly and therefore, the amendments were done in
compliance with the Constitution.

25. Learned counsel went on to contend that even the l" petitioner was invited to
present views to the committee but did not do so and for that reason, it is estoppd
from complaining otherwise it will be acting in bad faith. Counsel argued that it is not
true that the President did not support the Bill because he did not assent to it. ln Mr.
Mwendwa's view, if the President had any reservations, he would have expressed them
in a memorandum by returning the Bill to the National Assembly. He contended that
the fact that the President did not assent to the Bill did not mean he was opposed to it.
Counsel argued that having failed to send reservations to the National Assembly, Article
'l '16 of the Constitution activated the finalization of the law making process.

25. Mt. Mwendwa further submitted that the power and authority of the Court is to
interroSate the constitutionality of the impugned Iegislation but cannot do a legislative
audit as contended by the petitionem. Learned Counsel relied on the decision in the
casr- ol fhe Commission fot l,rrplennntation of ttlp Cot stifirtion v Padiarrnnt of Xenya
& 5 Others [20131 eKLR to contend that the petition before Court does not meet the
threshold for challenging the legislative enactment and submitted that amendments are
constitutional.

27. Mr. Mbarakq who appeared toSether with Mr. Mwendw4 took over and
submitted that the burden of proof that a law is unconstitutional is on the petitioners.
He relied on the case ol Council of govemorc v lnspxtor General. National Policc
Servr'c€ & 3 ot rers [20151 for that submission. Counsel contended that the role of the
Court is to consider whether the law which has been enacted is unconstitutional. He
submitted that there is a presumption that the law is constitutional until the contrary is

proved. He also submitted that the Court must look at both the purpose and effect of
the legislation before declaring the law unconstitutional He relied on the case of
lnstitute of bcial Amuntalility & am$er v National As*mbly & 4 othen l2O't 5l
eKLR for the proposition that in determining whaher a statute is unconstitutional, the
Court must determine its object and purpose.

28. Learned counsel went on to contend that section 6 of the impugned legislation is

aimed at creating an additional accountability layer of transparency by establishing an
obligation on the IEBC for live-streaming results announced at polling stations which
must then be transmifted to the constituency tallying cenlre as well as the national
tallying centre the aim being to cure failure of technology. He submitted that incaseof
failure of technology, verified manual results yisa yr'ce the electronic results, the one
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verified shall prevail. He contendd that sections 2 and 3,of ELAA which amend
sections 2 and 7A of the IEBC are constitutional since their purpose is to avoid a

vacuum in the office of the Chairperson by providing for an acting Chairperson to
exercise powers of the Chairperson should a vacancy arise.

29. Counsel submitted that section 4 of the impugned legislation amended paragraphs
5 and 7 of the Second schedule to the IEBC Act by lowering the quorum necessary for
the Commission's meetings. He contended that the purpose, object and effect of the
amendment is to allow the Commission carry out it functions whenever there is

deficiency in its numbers. He submifted with regard to section 5 of ELAA which
deleted section 29 of the Election Act that the amendment did not undermine the
Constitution and in particular Article '137 (l ) (c) on the qualification for nomination as a

presidential candidate. Article I 3 7 (1 ) (c) provides that (r) A pey*n qualifres for
mmination as a presidential cadidate if tlrc person (c) is norninatd by a plitical
parv, or is an i,dqendent cand late; That amended, counsel contended, serves to
enrich democracy within political parties and enhances political participation by
independent candidates..

30. On section 8 which amended section 44A of the Elections Act, on the
complimentary mechanism for identification of voters, counsel saw no unconstitutional
effect thereof. Regarding the amended section 83 of the Elections Act, Mr. Mbaraka
submitted that Parliament amended the section to remove the word "or" and introduce
the word "and" i^ place thereof arguing that the law was not amended to override the
Supreme Court decision. He also contended that the introduction of the word uand" in
place of "or, in section 83 was not inten&d to water down the provisions of the
Constitution. ln learned counsel's view, in doing so, Parliament exercised its legislative
mandate.

ll. Learned counsel refened to the position in the USA where Congress had amended
the Voting RiShts Act of 1985 to overrule a narrow majority in the case of Mo le v
Bolden. He also referred to an article which of their submissions on comparative
jurisdiction in an article "Ihe case for Legislative Ovenide" by Nicholas
Stephanopoulos to submit that the legislature can overturn a Court's judgment which is

the essence of democracy. He submitted that there is no violation of the Constitution.
ln counsel's view there is also no vagueness in the legislation as enacted. Counsel
contended with re8ard to Section 1 0 that it amended introduced section 86A (l ) and (2)

in the Elections Aa to provide procedure for conducting fresh presidential election in
case of annulment a procedure that did not exist thus remove uncertainty and therefore
it did not amount to contrary interpretation of Article 140 from that of the Supreme
Court in the Raila Odinga case. Counsel relied on several authorities in support of their
position.

lo and / Resoolndenb'sufonissioas

32. Mr. Kuria, learned counsel to the '1" and 2d respondents. agreed with the
submissions made on behalf of the 3d respondent and added that Parliament can
amend the law in reaction to a Court's judgment. Learned Counsel further contended
that there was no vagueness in the amended laws and in particular section 2 thereof
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especially when the law is read in terms of Atticle 259(3) of the Constitution on what
happens when a seat falls vacant. Article 259 (3) states that every Article of the
Constitution should be construed according to the doctrine that the law is always
speaking and that (a) a function or power conferred by the Constitution on an office
may be performed or exercised as occasion requires, by the person holding the office.
He contended that the amendment to section 2 of the IEBC Act gives effect to that
Article. Learned Counsel argued that a Court should not entertain arguments that raise

political questions since the Court does not, in exercising its jurisdiction deal with
political questions. ln counsel's view, the amendments did not amount to an

amendment to the Constitution through the back door. He relied on a number of
decisions to support his position.

Mr. Waikwa in Reply

33. ln a short re.joinder, Mr. Wail<wa submitted that in terms ol Article 250(2) ot the
Constitution, a Chairperson should be identified and nominated as provided for by an

Act of Parliament. He submitted that sect oa 2 as amended, allows any member of the
Commission to act as Chairperson which is not in tandem with sectior 6 on the
qualifications of the Chairperson. He also argued that what is raised in the petition is

not a political question and that even under Artrcle ,65 the Court has to decide
whether what Parliament had done, had been done in accordance with the
Constitution.

34. Learned Counsel went on to contend that the values and principles of good

Bovernance under Article 10 require that a maiority party acts responsibly but not in
breach of or to undermine the Constitution. He submitted that under Artide 73
members of the National Assembly are state officer, who should act in accordance with
the constitution.

35. Rqard the submission by the respondents that there is presumption of
constitutionality of Acts of Parliament Mr, Wailsa contended that where a law is

challenged for being unconstitutional, the challenge is subject to proof hence the
principle of legality cannot be sustaind. On the submission that Parliament can
amend the law in reaction to a Court's judgment, Mr. Wikwa's take was that the
amendment can only be in accordance with the majority decision and not that of
minority. He urged the Court to weiSh carefully the authorities relied on by the t' and
2d respondents since they were foreign, arguing that Mt Kuria did not show that the
situation addressed by the foreign decisions was similar to ours

35. Learned counsel submifted that it was up to the respondents to show that the
amendments were in tandem with the Constitution given that ours is a constitutional
supremacy and not parliamentary supremacy. On public participation and views
presented, learned counsel argued that most of those who presented views opposed the
enactment of the impugned legislation and as an example, pointed at the submissions
by the Catlrolic /ustice and Peacc Comntission Parliannntary Liaisn [)esk attached in
Mr. Sialai's affidavit to support his submission thal maiority of those who presentd
views opposed the amendments.
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37. Regarding *ction 6 of the impugned legislation, Iearned counsel submitted that
sections 39 (lE) and (1F) significantly altered the value of electronic transmission of
election results in that according to section 39(1F) live transmitted electronic results are
merely for public information and does not affect the final result. He referred to the
Supreme Court ar8uinB that there is need for electronic transmission of results.

Analysis and Detenniaation

38. I have carefully considered the pleadings herein, submissions by counsel for the
parties and authorities relied on. The petition invokes the iurisdiction of this Court
under Article 155 (3) (d) (i) of the Constitution to determine whether a law is

inconsistent with the const,tution. The question that has been raised in this petition is

on the constitutional validity of the Election Laws (Amendment) Act, No. 34 of 2O17.
The petitioners have contended that the amendments introduced after the annulled
201 7 Presidential election violate national values and principles in Articles 10, 81 and
86 of the Constitution in that they tend to inhibit rather than enhance transparency and
accountability of the electoral process. They argued that these amendments are

unconstitutional and violate not only Articles 10, 81 and 86 of the Constitution, but
also were intended to circumvent the majority JudSment of the Supreme Court in Raila
Odinta and anodrer v lndepeyldent Elrlo?al .nd Eoundaris Commission & 2 otlurs
kupra)

39.The respondents on their part took the position that the amendments are

constitutional and that Parliament exercised its mandate in enactint those amendments.
ln principle, the respondents saw nothing unconstitutional in the amendments either in
purpose or effect. lt was their contention that the amendments were necessary in
aligning election laws with the Constitution. They in particular denied the petitioners'
contention that the amendments were intended to circumvent the maiority opinion of
the Suprerne Court in favour of that of the minority.

40. ln my view, the proper approach in dealing with the issue raised herein is to
consider each amendment and determine its constitutional validity. This is so because
the amendments having become law and taken effect, the views expressed by either
side support or oppose the constitutionality of these provisions. This therefore calls for
interpretation of the Constitution visa Vis each of the impugned provisions in order to
determine whether they pass the constitutionality test. ln doing so, it behooves the
Court lays each of the impugned provisions alongside the Articles of the Constitution
alleged to be offended and determine their constitutional validity. lt is important
however that that we briefly consider the Principles applicable in constitutional
interpretation

4'l . When it comes to the interpretation of the constitution, the startint point should be
Article 259 ('l ) of the Constitution itself which lays down the principles that Courts must

bear in mind when interpreting it. Article 259(1) provides thatfl) IIr's Coastitulion sha/I
be inlerpretd in a nnnner that - hl protnotq its purposes, valua and principles: 6l
advanes the rule of law, and tlrc hwnan rithts and futlanental frerdotns in the Bill
of Rhhts: kl permits the development of the law: and (A antributes to tood
p$ilillE, The values and principles of the Constitution that is; the rule of law,
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human rights and fundamental freedoms development of the law and good governance
must permeate the process of constitutional interpretation.

42. Courts have also over the years developed principles of constitutional
interpretation through judicial pronouncements which are useful aids in the exercise of
constitutional interpretation. Firsu as was stated in Sta(e y Adresoa l99l 20 SA SOS;

"The Constitution of a nation is nol simply a statute which mechanically
defines the structures of governance and the relationship between the
govemment and the pvernd. lt is a mirror refleding the "national soul" the
identification of ideas and aspirations of a nation, the articulation of the valus
bonding its paple and disciplining its pvernment. The Eirit and tenor of the
Constitution must therefore preside and permeate llle process of jtdicial
interprelation and judicial discretion"

43. Second, the Constitution should not be given a rigged or artificial interpretation to
avoid distorting the spirit, ideals and aspirations of the people. ln the case of ftg
Government of Republic of Namibia v Cultura 2000, 1994 (l ) SA 407 at 418 the Court
stated that;

"A Constitution is an organic instrument. Although it is enaded in the form of
a statute, it is sui generis. lt must broadly, liberally and purposively be
interpreted so as to avoid the &*39;austerity of tabulatd legalitn&#39; and so
as to enable it to @ntinue to play a <reative and dynamic rcle in the expresion
atlld the adrievemml of the ideals and aspirations of the nation,"

44. This princip le was emaciated in the case of Nirva & 5 Otherc v Attomev
General & another t2U)4leKLR where the Court stated;

"Constitulional provisions outht to be interpreted broadly or liberally.
Constitutional provisions must be rcad to give values and aspirations of the
paple. The Courl must apptmiate thrcughoul that the anstitution, of
necessity, has principles and values emdid in iL that a @nstitution is a
living piee of legislation. lt is a living document."

45. Third, a Constitution has various provisions which should be given a holistic
interpretation. lt should be read as one document and not as several and or separate
provisions. Each provision should be read as supporlinS the other and not one
provision destroying the other. They should be given a harmonious reading as one
document. fn the case ol Tinyefuze v Attomey General of Utanda Constitutional
Petition No I of 1997 fi99713 UCCC the Consritutional Court put it rhus;

"The entire Constitution has to be read together as an integrated whole, not
one particular provision destroying the olher but each sustainint the other.
This is the rule of harn ony, the rule of otnpleteness. And exhaustiveness."

46. The Courl of Appeal of Tanzania while agreeing with this view in the case of
Atlomey Ceneral of fanzania v Rev. Christopher Mtikila [2010] EA 13 observed that
the principle of harmony requires that the entire Constitution be read as one entity. The
Supreme Court also advocated a holistic interpretation of the Constitution ln the

Constitutional Pelition 548 of 2017 I Kenya Law Raports 2024 Page 11 of 'l 1



Katiba lnstitule & 3 others v Attomsy Gen€ral & 2 olh€rs [2018] eKLR

Matter of Kenya National Human Rights Commission. (Supreme Court Advisory
Opinion Ref . No.'l of 201 2 ) statin&

"But what is nreant by a holistic interprctation of the Constitution" lt must
mean interpretint the Constitution in @ntexL lt is antertual analysis of a
@nstitutional provision, reading it alongside and against other provisions, so as

to mainlain a rational explication of what the Constitution must be taken to
nean in light of its history, of tie isszes in dispute, and of the prevailing
circrrrnstances. Such scheme of interpretation does not mean an unbridld
extapolation ol discrete anstitutional provisions in each other, * as to arrive
at a desired result."

47. Foutth, there is a general but rebuttable presumption that statutes enacted by
parliament are constitutional, until the contrary is proved. This view is based on the fact
that as peoples' representative, parliament usually enacts laws to serve peoplc and
therefore, Parliament understands why such laws are enacted and the problems they
are intended to solve. Advancing this view in the case of Hambardda Dawakhana v
Unioa of lrdla Air (I950) AIR 554. the &rprerrrc Courl of lndia stated;

"ln examining the constitutionality of a statute, it must be assund that the
legislature understands and appteciates tfie needs of the people and the laws it
enads arc dirxled to problems which are made manifest by experience and,
tre erecred rqpresertatives in a legislaturc and it enacls laws whic$ they
ansider to be reannable for purposes for which they were enaded.
Presumption is therefore in favour of the @nstitutionality. ln order to sustain
the presumption of anstitutionality, the @urt may take into actount matte/s
of ammon knowldge, the history of the tines and may assume every state or
facls as existing at the time of legislation."

48. lt was staled in Ndyanabo v Atlomey General of Tanzania [20011 EA 495, that it is
the duty of the person alleging constitutional invalidity of a statute or statutory
provision to prove that invalidity.

49. Fifth, the Court must also consider the cause- effect in interpretinS the Constitution.
The purpose of enacting a statute and the effect of implementing the statute will also

determine the constitutionalrty of a statute. ln the case ol R v &ig M Drug Mart Ltd

Il 985] I SCR 295, the Supr€rne Courl of Canada observed;

"Both purpose and effu are relevanl in determining @nstitutionality; eithet
an unconstitutional purpose or an utwnstitt lional effecl can invalidate
legislation. All legislation is animatd by an objea the legislature intends to
achieve. This objecl is rcalizd th,ough impacT produced by the operation and
application of the legislation. Putpose and etfrt respectively, in the sense of
the legislation's objxt and its ultimate impacl, arc clearly linkd, if mt
indivisible. lntendd and achievd effxts have been lookd to for guidance in
assessr:ng the legislation's objea and thus the validity." (See Olum and another
v AlTomev General 120021 2 rA s08)
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50. And ln Ne Ka Lins & Anolhcr v Director of lmmisration (1999) 1 HKLRD
315.the Court stated;

"lt is generally accepted that in the interpretation of a Constitution such as the
Basic Law, a puryosive apprcach is to be applied. The adoption of a purposive
approach l's necessary because the Constitution states genera, principles and
erpresses purposes without andescending Io pafticularity and definition of
terms. 64ps and ambiguities are bound to arise and, in resolving them, the
@urts are bound to give effed to the principles and purposes declared in, and
to be ascertained from, the Constitution and relevant ertrinsic materials. So, in
ascertaining the true meaning of the instrument, the courts must @nsider the
purpose of the instrument and its relevant provisioas as uzell as the language of
ils text in the light of the context, context being of particular importance in the
interpretation of a anstitution al instrument."

5'1. Guided by the above principles, we now turn to consider whether the impugned
provisions go against Articles of the Constitution as contended by the petitioners. ln
doing so the Court should bear in mind the principle stated in US v Butler 297 IJS 1

119361 that;

"When an Act of Congress is appropriately challengd in the courts as not
conformint to the constitutional mandate, the judicial brunch of the
govenment has only one duty; to lay the article of the mnstitution which is
invokd besides the stalute which is challenged and decide whether the latter
squares with the former. All the aua does, or can do, is to announce its
<.o.nsidered judgment upon the question. The only pwer it has, if such it may
be called, is the power of judgment. This aurt neither approves nor condemns
any iegislative policy. lts delicate and difficalt office is to ascerlarh and declare
whether the legislation is in acardance with, or in contravention of, the
provisions of the anstitution; and, having done lhat, its duty ends."

l. fhe IEBC Act

52. The amendments concern three statutes. The first is the /EBC Act 2Dtt whose
sections 2, 7A (4), 7A (5) 7A (6) 78 and paragraphs 5 and 7 of the Second Schedule to
the Act are in issue. Section 2 was amended with regard to the definition of
Chairpercon. "Chairperson" is now defined to mean "the Chairperson of the
Commission appointed in acr,ordanrr' with Article 25OQ) of the Constitution ot the
Vice chairoervtn or memher of the Commission when disdt n2 the functions of
the chairoercon". Prior to the impugned amendment, "Chairpermn" was defined as

"the chairpermn of the Commission appointed in accordance with Article 250(2) of
the constitution".

53. The petitioners have argued that this amendment is overboard and violates the
Constitution on who is the Chairperson of the Commission, According to the
petitioners, there is only one chairperson who is appointed in accordance with the
Constitution and therefore, the definition to include any other person as chairperson is

erroneous and unconstitutional-
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54. The Constitution, in Art'cre 250(2), provides that there should be a chairperson
identified and appointed in accordance with a national legislation. ln the case of IEBC,

the chairperson must have been identified in accordance with the IEBC Act and
appointed in accordance with the Constitution. Once appornted, the chairperson
performs constitutional functions that only the person appointed in accordance with the
Constitution should perform.

55. ln that regard therefore, there can be only one chairperson who is appointed in the
manner provided for by the Constitution and the IEBC Act. The Vice Chairperson or any
other member, however appointed, cannot be defined as "Chairperen". ln

determining such an issue one has to look at the object, purpose and effect of defining
any other person as chairperson of the Commission when such a definition gives an
unintended effect-

56. ln my considered view, the definition in the amended section 2 is too broad and
overboard. lt confers a title and status on a p€rson who is not intended by the
Constitution. This is because section 6 (l) of the Act provides for qualifications one
must have be appointed chairperson of the Commission. He must be qualified to hold
the office of ludge of Supreme Coura. Article 166(3) of the Constitution provides for
qualifications for appointment as ,udge of Supreme Court, namely; at least 15 years'
experience as judge of a Superior Court; or at least 15 years' experience as a

distinguished academic, judicial officer, legal practitioner or such experience in other
relevant legal field or has held the qualifications as ;udge of Supreme Court or
distinguished academic, judicial officer leSal practitioner or experience in other
relevant legal field.

57. Only a person, who possesses these qualifications, should qualify to be appointed
chairperson of the Commission. And only a person appointed as required by the
Constitution should fall in the definition of chairperson. ln that case therefore, the
definition of chairperson should be limited to the person who meets the qualifications
and has been appointed in accordance with the Constitution. Anyone else, whether in
acting capacity, or not cannot be defined as chairperson. I have for comparison
purposes, perused the definition of "chairperson" in the legislations for other
Commissions but none has a definition similar to that in the impugned section 2. There
would be no .iustification to have a different definition assigned to the chairperson of
IEBC. The former definition was in line with the Constitution as opposed to new one.

58. The petitioners next challenged amendments introduced in Section 7A; that is

introduction of subsections (a), (5) and (6) which deal with filling of a vacancy in the
office of chairperson. Section 7A(4),7A(5\ and 74(6) provide:-

"(4) Whenever a vacirnqy orrnrc in the office of the chairper*n, the vice-
chairperson shall acl as the chairyercon and exercise the powerc and
resrynsibililies of tIrc chairperson until sudt a tine as the chairpenon is

appointed.

(5) Where the positions of chairpernn and vie-chairpetson are vacant, a

nember eleaed by memberc of the Commission drall act as the chairpenon
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and exercise the powers and responsibilili* of the drairperson until sudt a

time as the chairpercon is appointd.

(5) The provisions of seclion 6(l) $all not apply to the vie-chairpersn or a

member acling as c$airper*n under this s<lion."

59. The import of the amendment introduced by section 74 (4) is that the vice
chairperson will act as chairperson and discharge the full constitutional responsibilities
of the chairperson should a vacancy occur in that office. Although this may on the face

appear a simple issue, one has to bear in mind that the chairperson appointed in

accordance with the Constitution, performs some critical constitutional functions only
reserved for the chairperson. The role and authority of the chairperson emanates from
the Constitution. ln a nutshell, he is the head and spokesperson, provides leadership

and direction to the Commission. On being appointed, her'she takes the oath of office to
execute his mandate as such. The question that arises is whether a person who does not
meet the qualifications required should assume and perform such constitutional
functions.

60. ln my respectful view, and from the reading of the Constitution, this is not possible.
Ordinarily, the vice chairpercon would perform certain minimal administrative
functions in the absence of the chairperson. That would not however entitle him/her to
assume the full duties and perform critical functions including constitutional mandate

of the Chairperson when he does not meet the qualifications to be chairperson, and has

not been appointed in accordance with the Constitution. When the Constitution
provides that chairperson be appointed in a particular manner, there can be no shortcut
but to stick to the constitutional dictates. An appointment done in any other manner
would be unconstitutiona l.

51. There is an even more fundamental problem with reSard to section 7A (5) which
provides that in the event " the positions of Drcth the dtairyerson and vice chairper*n
fall vacant, a metnber elr'ted by Commissioners $all aa as the chairperson and
exerclse tlre powerc ard responibilities of the chairpercons until sudt time as the
chairper*n is appointd". Section 7A (6) goes further to provide that section 6(1) of
the Act (on qualifications of chairperson) shall not apply to the vice chairperson or
member acting as chairperson under section ZA (4) or 7A (5).

62. The petitioners contended that these amendments are unconstitutiona I since they
give constitutional mandate of the chairperson to a person appointed in a manner
otherwise than as provided by the Constitution and most likely without qualifications.
These amendments present a number of constitutional and legal problems. The

chairperson is supposed to be identified as provided by the IEBC Act and appointed as

contemplated by the Constitution. Article 250(2) ol the Constitution provides that (2)

Tlre chairperson and each member of a armission, and the ho6er of an indepandent
offie, shall be- (a) identifid and rmrnmendd fot appointzrent in a manner
prescribd by national legislation; (b) aryrovd by the National Assembly; atd (c)

appointed by the President. lt is even more important that Article 250(3) emphasizes
that (3) to t€ 4ppo intd, a perrp,n shall have the ry,ecific qualifications rquird hy this
Constitution or national lesislalion.
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63. ln that regard, the qualifications for the chairperson set out in section 5('l) are
anchored in the Constitution and are mandatory. A person without these qualifications
cannot by any means be chairperson whether in actinS capacity or not, since the
Constitution leaves no option. Some of the chairperson's mandate are clearly spelt out
in the Constitution (Articlel3S (1o)-to declare Preidential result. This is a

responsibility that only the chairperson identified, recommended and appointed as

required by the Constitution should perform.

54. The purpose and effect of the sections 7A (4) and ZA (5) is to allow a person who is

not the chairperson, has no qualifications required by section 6(1) and not appointed
in accordance with the Constitution to take over leadenhip of the Commission and
p€rform constitutional functions of the chairperson. This is a clear violation of the
Constitution and in particular Articles 138(10) and 250(2) and (3).

55. lt is of more intriguing that section ZA (6) suspends section 6 (1) of the Act with
regard to qualifications of the chairperson at that time s€ction 7A (4) and 7A (5)

become applicable notwithstanding that the person will perform and exercise full
responsibilities of the chairperson. ln essence, section 7A (6) read purposively, has the
singular effect of suspending Article 250 (3) of the Constitution regarding the
qualifications of the chairperson. When the framers of our Constitution included sub

Article 3 in Article 250, they had no illusion that it would be followed. Their wish must
be respected.

66. Where the Constitution provides the manner of appointment and goes further to
state in a plain and unambiguous language that the qualification contained in the
national le8islation that one must meet to be appointed to a particular position, must be
strictly followed. Parliament, as the legislative organ of state, has only one option- to
obey and observe that constitutional decree. lt cannot, and must not, in the exercise of
its legislative authority, enact a law whose effect is to circumvent that constitutional
command. Short of this, such a law would fall to be declared unconstitutional as

demanded by Article 2(4) of the Constitution.

67. lt was contended by the respondents that these amendments are in line with Article
259(3) (a) which provides that a function or power conferred by the constitution on an

office may be performed or exercised as occasion requires, by the person holding the
office. This Article must be read purposively and in harmony with Article 250 of the
Constitution. ln the case of IEBC the person holding the office must have been placed
in that position as required by the Constitution and the law. Article 259(3) cannot be
the motivation for enacting a legislation that ovenides the Constitution. N4oreover, the

chairperson's appointment should be differentiated from that of the vice chairperson
who is elected by Commissioners under Article 250 (10) and a vacancy in that office
filled in accordance with Article 250(1 1). lf the Constitution provides how a vacancy in

the vice chairperson's position should be filled, that of the Chair person must, in the

same vain, be filled in accordance with the Constitution as read with the Section 6(l ) of
the Act to give the Constitution a harmonious reading. ln that regard therefore, section
7A (5) is unconstitutional.
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68. The petitioners further took issue with the introduction of section ZB to the effect
that"(l) Whenever the chairpercon r's absen(, the vice-chairpercon shall assame the
duti* of the chairpercon and exercise the powerc and responsibilities of the
chairperson; (2) Whenever the chairpercon and the vie-chairpercon are absent,
nrcmberc of the Commission shall elea from amongst tiemselyes a member to act as

the chairpenon and exercise the powers and rcsponsibilities of the chairperson; (3)

The proviions of section 6(l) shall mt apply lo tlle vice chahpenon or a member
ading as dtairperson under this sx'tion".

69. A reading of section 78 has a similar effect as section 7A (4J, (5), and (6). Even

though a dully appointed chairperson may be in office, the section empowers the vice
chairperson to exercise the chairperson's functions for reasons other than inability to
discharge his functions under the Constitution and the law. The same applies to a

situation where both the chairperson and vice chairperson are "absent'which would
allow members of the Commission to elect an unqualified member of the
Commissioner to act as chairperson and exercise responsibilities of the chairperson.
The Act does not define the word "ahsent." However, taken in its ordinary meaning
and contexti lhat "absent" means not being present in a place, at an occasion or as part
of the meeting, the section creates mischief. Section 78 (3) also suspends section 6(1) of
the Act in such an eventuality.

70. Section 78 does not only flies in the face of Article 250(2) and (3) of the
Constitution just like section 7A (4) (5) and (6) but also generally makes nonsense of the
Constitution and the Act on the importance of the office of chairperson of the
Commission. IEBC is an independent Commission that discharges critical mandate
under Article 88(4). The framers of the Constitution were clear when they stated in
Article 88 (51 lhat tlre Commission shail exer
in acardane with this Constitution and national legislation They also tasked
Parliament with the responsibility of enacting legislation to operationalize Article 88.
They said in plain language in Article 250 (3), that the qualifications for the chairperson
should be strictly followed. Parliament was therefore alive to this when it enacted
section 6(1) providing the qualifications one would have to meet to be appointed to the
position of chairperson. lt is inconceivable that the same Parliament would suspend
operations of the same provision at some convenient time.

71 . One of the principles of statutory interpretation is that a statute should be read as a
whole and given a holistic interpretation to avoid distortion. (SeeThe Engineers Soarrd

of Kenya v lesse Waweru Wahome & otherc Civil Appeal No 240 of 201 3). Weighing
section 7B as read with section 5 of the Act against the Articles of the Constitution, it
emerges clearly that it is not only unconstitutional but will also have unintended
negative consequences. lt will engineer divisions, fights, disharmony and cause
disorientation within the Commission in the discharge of its constitutional mandate.
The provision will also weaken the position of the Chairperson and cause unnecessary
tension. Members of the Commission may take advantage of the chairperson's absence
to make fundamental decisions with serious ramifications to the Commission and the
country, taking into account the divisive nature of politics in the country visa viz the
important role the Commission plays in the management of elections. lt cannot be in
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the best interest of Commission to allow commissioners to choose one of their own,
albeit unconstitutiona lly, to exercise constitutional mandate of the chairperson who is

lawfully in office.

72. The law must be certain and support the functioning of an independent
constitutional Commission given that the tenure of the chairperson once appointed, is

guaranteed by the Constitution. Allowing Commissioners to choose one of them to act
a chairperson, is to allow them to oust the chairperson and or his vice from office
should an opportunity present itself despite the fact that chairperson's tenure and
independence is constitutionally protected. A provision such as section 78 weakens
the Commission. lt will most certainly affect its institutional independence guaranteed
by the Constitution and emphasized under section 26 of the Act. lt also exposes the
Commission to external pressure or direction in violation of the Constitution.

73. Lastly, there is the question of quorum for meetinSs of the Commission which has

been introduced by paragraph 5 of the Second Schedule to the Act. Prior to the
impugned amendment, paragraph 5 of the Second Schedule to the Act provided that
the quorum was five, statinS; "the quorum for the <.r.ndud of busrness af a meeting of
the ammission shall be at least five memberc of the ammission. " After the
amendment, the paragraph now provides thal "the quorum for the andud of business
at a merltint of the ammission shall be at least half of the existing members of the
ammission, providd that the quorum drall not 6e /ess than thr* nrcmberc."
Paragraph 7 was also deleted and a new one inserted. The deleted paragraph provided
that unless a unanimous decision was reached, a decision on any matter before the
Commission was to be by concurrence of a majority of all the members. This was

however deleted and the following new paragraph inserted to the effect that "Unless a

unanimous decision is rcadrd, a decision on any matter before the Commission shall
be by a maitrity of the members present and voting."

74. The Commission is currently composed of 7 members including the chairperson.
The quorum for purposes of conducting business is half of the members but not less

than three. This means the Commission can comfortably conduct business with three
out of seven members, a minority of the Commissioners. Taking into account the new
paragraph 7 which requires that if there is no unanimous decision, a decision of the
majority of the Commissioners present and voting shall prevail, has one fundamental
flaw. With a quorum of three Commissioners, there is a stronS possibility of three

Commissioners meeting and two of them being the maiority, making a decision that
would bind the Commission despite being made by minority Commissioners. This
would not auger well for an independent constitutional Commission that discharges
very important constitutional mandate for the proper functioning of democracy in the
country. Such a provision, in my respecdul view, encourages divisions within the
Commission given that the Commission's decisions have far reaching consequences on
democratic elections as the foundation of democracy and the rule of law.

75. Quorum being the minimum number of Commissioners that must be present to
make binding decisions, only majority commissioners' decision can bind the

Commission. Quorum was previously five members out of the nine commissioners
including the Chairman, a clear majority of members of the Commission. With
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membership of the Commission reduced to seven, including the Chairperson, half of
the members of the Commission, or three commissioners now form the quorum. Instead
of making the quorum higher, Parliament reduced it to three which is not good for the
proper functioning of the Commission. ln that regard therefore, in decision making
process where decisions are to be made through votin& only decisions of majority of
the Commissioner should be valid. Short of that anything else would be invalid. For
that reason paragraphs 5 and Z of the Second Schedule are plainly skewed and
unconstitutional.

76. The respondents, in supporting the amendments, submitted that they were meant
to address a lacuna in the event there was a vacancy in the Commission with respect to
the chairperson. [ven though that may be so, one of the rules of interpretation of
statutes requires that a statute be holistically interpreted. ln the case of The Engineen
Board of Kenya v lqse Waweru Wahome & otlrcn (supra) the Court of Appeal
observed;

"Are of tlrc canons of statutory interpretation is a holistic aryroach.,. no
provision of any legislation should be treated as 'starrd -alone'- An Act of
pa iament should be,Ead as a whole, the esseace 6eing that a prcposiilon in
one pafi of the Ad is by indication difred by arpthet prrys/lion
elsewrrerc in the Aca." (Emphasis)

77. Looking at the amendments and reading the Act as a whole, from the definition of
chairperson, election of a member to exercise powers and functions of the chairperson,
to the quorum of the Commission for purposes of meetings, it is obvious that these
amendments have a negative and unconstitutional effect to the functioning of the
Commission. As the Supreme Court of Canada stated in R v Bis M Drue Marl Lld
kupr , an unconstitutional purpose or an unconstitutional effect is enough to
invalidate legislation. This was emphasized in Olum and another v Atlomey General
(supra), that if the effect of implementing a statute or provision infringes a right, the
impugned statute or section should be declared unconstitutional. With the above in
mind, and considering the effect of implementing these amendments, lfind and hold
that the amendments to the IEBC Act are unconstitutional.

Thc Elxiions Ad

78. The next challenge was directed at the amendments made to the Elections Act
201 1. The amendments relate Sections 39, 44, 44A,83 and 864 of the Act They deal
with transmission of election results, voter identification, declaration of election results,
annulment of election results and holding of fresh presidential elections under Article
140(3). Section 39 was amended by deletin6 section 39 (1C) and introducing a new
subsections (1 C), (1 D), (1 E), (1 F) and (1C).The previous subsection (l D) was
renumbered subsection (I H).

79. The impugned section3g('lC) now provides;

'For purpses of a pteidential elxtion, the Conmission shall-
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( elearonically tansmit and phy,:ically deliver the tabulatd rsuhs of
an eleclioo for the Prsident from a polling station to the onstituency
tallying entre and to the national lallying entre;

(b) taily and verify the results rcceived at the constituenc,y tallying
entre and the national tallying entre; and

k) publish the polling rewlt fonns online public portal maintaind by
Cotnmission."

80. Prior to the amendments the subsection, introduced in September 2016, required
the Commission to electtonically transnil in the prexribd form, the tabulated results
of an election for the president from a pollin6 station to the constituency tallying centre
and to the national tallying centre; (b) tally and verify the results received at the
national tallyinS centre; and (c) publish the polling result forms on an online public
portal maintained by the Commission.

8'l . The difference between the old subsection (1C) and the new subsection is, first;
that whereas the results were to be transmitted only electronically, the new subsection
requires that election results be not only transmitted electronically but also delivered
physically from the polling stations to the constituency tallying centres and the national
tallying centre. Another notable difference is that whereas the results were to be
transmitted in the prescribed form, there is no requirement for any particular form for
purposes of transmission of results.

82. The problem in so far as I can see, is with regard to transmission of results from the
polling stations to the constituency and national tallying centres as required by the
new section 39(1C) (a). First, there is no requirement for the results to be transmitted in
any prescribed form which was an essential requirement in the deleted subsection. This
was an essential safeguard that guaranteed verifiability, transparency and accountability
of the election results transmitted from polling centres to the constituency and national
tallying centres. This is made even more troubling by the fact that results will also be
physically delivered to the constituency and natronal tallying centres but in no
particular prescribed form. This not only opens the results to possible adulteration and
manipulation but also mischief. The amendment obviously reverses the gains the
country had made in electoral reforms including results transmitted in a particular form.

83. Speaking about the gains brought about by the former section 39(1C) before its
amendment, the Court of Aryeal observed in the case ol trrdegtdent El€total and
Boundarie Commission & another v Maina Kiai & 5 othets [201 7] eKLR;

Pursuant to the coastitutional principles of transparency, impartiality,
rcutrality, efficiency, aocurircy and muntability under the pruent legal
regnE, in the presidattial elqtioa, the vot6 cast aa ead, polling cerrt e srra/
be antntd, tabulatd and the out(plne of that tabulation annound without
delay by the presiding officer, The results annound at each polling station
shall b |ransmitted to the anstituency ,eatming offier, who in tum will
opeoly and acstrately allate the raults ftotn the various polling stations in the
constituency and then promptly announce the out(,,,rE of the allation, Frcm
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the anstituency tallying entre, the retuming officer will eleclronically
transmit the results dirxtly to the national tallying entre....From our own
rcading of all the provisions under review, tlrc authorities rclid on, and
bearing in mind the history that we have set out in detail in this judgment, we
are r.:onvined that the amendments to tte Acl were intendd to care the
misdtief identifid by the then former Chairpercon of the appellant, and other
stakeholders. That mischief was, tfe qpectacle of all the 290 retuming offiers
from each anstituency and 47 aunty retuming offien trcoping to Nairobi by
whatever means of transport, carrying in hard opy the presidential results
which they had announced at their respective anslituency tallying centres.
The other fear was that solme returning offier would in the prcc:.lss tamper
with the annotmd reults."

84. The Supreme Court, commenting about the same reforms in Raila Odinta &
another v ltdeoendql Elecloral and Bounda es Commission & 2 otherc (supra)

observed;

"...these changes, in our view, were nnant to re-align *veral pieces of
elc.rlion-related legislation, with the principles of the Constitution and the
elxtoral jurisprudence that had b*n developd by the Courts. The cumulative
effect of these changu was the establishment of what is now referrd to as the
Kenya lntegrald Ehction Managen ent System (KIEMS). Hencefoah,
tedznology would be deployd to the ptocess of voteruetistration, wter
identification and the transnissioa of reshs to the Conslituency and National
Iallying Centres"

85. The above decisions confirmed that the changes had been introduced in line with
the dictates of the Constitution. For that reason, a law allowing election officials once
again to troop to the Constituency and national tallying centres with hard copies of
election results in no particular forms, is to take several steps backward from the
pro8ress the country had made to guarantee free, fair and transparent elections in

conformity with the Constitution. This amendment is clearly against the spirit of
Articles 10, 81 and 86 of the Constitution and cannot pass the constitutionality test of
validity.

86. The petitioners also took issue with Subsection (1 D) which provides that fte
Commission shall verify that the reriutts transmittd under this srrtion are an acclrrate
r*rrd of tlre resulls tallid, verifid and der:lard at the r*pective plling stations.
The subsection merely states that the Commission should verify that the results
transmitted under Section 39 (lC) (a) are an accurate record of the results tallied,
verified and declared at the Polling Stations. This, on the face of it, would appear to be
in line with Article 138 (3) (c)of the Constitution which requires that after counting the
votes at the polling stations, the Commission should, tally, verify the count and
declares result..

87. However, section 39(1 D) presents a problem when read together with section
39(1E) which provides that "where lhere is a di*tepanc,y betneea the elqttooically
transmitted and the physically deliverd results, tfie Comnission shall verify the
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rcsults and the result which is an ac€urate rerrl,rd of the results tallied, verified and
dec'lard at the respective polling station slall prcvail." A reading of the two Sub-
sections creates a potential tension between physically transmitted results and those
transmitted electronically. First, the results are supposed to be from the same process,
they should have been counted, tallied and verified before being transmitted. They
therefore ought to be the same. To my mind, the way these sub-sections are crafted is

not only vague and ambiguous but also creates a conflict between the two modes of
transmission of results thus opens a window for tinkering with election results.

88. Ambiguity or vaSueness in a statutory provision makes that provision void. A
provision is said to be vague and or ambiguous when the average citizen is unable to
know what is regulated and the manner of that regulation; or, where the provision is

capable of eliciting different interpretations and different results. Such a provision
would not meet constitutional quality. ln the case of Ahls Law Proiecl v Attomey
Gereral & 3 otiers [20151 eKLR the Court statd that overboard legislations are to be
deprecated and the spirit of the Constitution and its principles frowns upon such
overboard enactments.

89. The Supreme Court of Canada observed in Ofume v Cmada (freasuru Boatd)
1199ll 2 SCR 69, 199r thau

T atueness can have @nsaitutional ignificance; one sudt significace is that
a law may b e une?tain as to 6e incapable ol being interpreaed e as to
@nstit rte any re5,traint on tovernrnental power. That unertainty may ari*
either from tlrc generality of the dixtetion @nferlred oa the donee of the
power or fron the use of language ttat is so o6sarre as to be incapable of
interpretation with any degree of prxision using tlrc ordinary tools."

90. Lord Diploc*, on his part commented in Black-Clawsn lnternational Ltd v
Papierwerke Waldhof-Axiaffenbert AG [975] AC 591, 638 that: "The aocqpa.rrrce
of the rule of law as a @nstitutional pinciple rquires that a citizen, before
amnilling hitn*lf to any @urse of adion, shouU be able to know in advane what
ate the legal ans€.I.reaces that will flow from it."

91. The constitution is very clear on the accuracy, verifiability and reliability of
elections. Accuracy guarantees democratic elections as the foundation of a democratic
state. Section 39(1D) as read with 39(1XF) are vague and ambiguous on which results
are the accurate record of the election as tallied verified and announced by the
presiding officers since there can be only one result from an election. ln this regard,
these subsections downgrade the significance of accuracy and transparency of an
election thus open r@m for speculation and manipulation of election results. The
Commission has the enviable role of not only guaranteeing the accuracy of elections
and results therefrom, but also ensuring that they are in conformity with constitutional
principles in Articles 10, 81 and 86. There should never be room again in our election
laws for the possibility of manipulating elections or results as this would undermine free
and fair elections which are the hallmark of a democratic society. I therefore find fault
with sections 39 (1D) and 39(1E) of the Act.
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92. Section 39 (1F) is also contentious. lt provides that;' Any failure to transmit or
publish tlrc electrba results in an elxlrmic format shall not invalidate tfie result as

antoun<d and dr:latd by tlre rqective pr*iding ud rctuming officerc at tfie
polling station and @nstituency tallying entrc, respxtively. The petitioners
contended that this Sub-section negates the whole purpose of electronic transmission of
results. The Sub-section absolves presiding or returning Officers who, though without
justification, fail to transmit or publish election results in an electronic format. The
country's experience over tinkered results is well known and would not like to go back
there. lt adopted electronic transmission of election results as a way of guaranteeing
free, tair, accurate, transparent and accountable elections as required by the
Constitution. The Election laws were enacted to ensure that counting was done at
polling stations and presiding and returning officers electronically transmitted verified
elections results in conformity with the spirit of the Constitution.

93. The enactment of section 39(1F) is clearly a drawback on the very principle of
accuracy, transparency and accountability of election results enshrined in the
Constitution. Free and fair election is the process towards electoral democracy and the
highway to a democratic state. Rather than a move forward, section 39(l F) is a

backward step in so far as the requirements for free and fair elections are concerned.
Juxtaposed atainst Ar,icres lO 8l and 86 of the Constitution, it is obvious that section
39(1F) strikes at the heart the principles of our electoral system in the Constitution, for
saving results that have not been transmitted as required by law. This is violates
constitutional principles and is invalid.

94. The amendments further introduced subsection (1C) whose Constitutional validity
has also been questioned. The sub Section provides that "tre Conmission shall, to
facilitate Public infotmation, establish mec,aaisrm for the live streanting of results as

annound at Polling Stations, and the results so strcar7,€d shall be for purposes of
public information only, and shall not be tte basis for a declaration by the
Conmission." Learned counsel for the Petitioners took issue with this provision
submifting that it renders live streaming of election results insignificant. lt was
submitted that the amendment would make live transmission useless and in a way
circumvent the Court of Appeal decision in }ihe lndeoerdent Electoral and
Bound*ies Commission & Otherc v Maina Kiai & otherc (supra) and that of the
Supreme Court maiority in Raila Odinga & another V Uhuru Kenyana & Others (Supra).

95. Live transmission of election results announced at the polling stations to the
Constituency and national tallying centres is critical when it comes to openness,
transparency and accountability of the electoral process. Live transmission of election
results was adopted after reforms were introduced in election laws as a means of
avoiding situations where election results announced at the polling station would later
significantly differ from those declared at the constituency and national tallying centres.
The resuls announced at the polling stations form the basis of any other results
declared either at the constituency or national tallying centres.

96. The import of the new subsection is to make live streaming of results from polling
stations of no value when it comes to the finality of the declared results. lf the intention
of the legislature was that results streamed live from the primary source should not
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matter when it comes to the final tally, why should the country invest heavily in
technology as provided for in section 44 of the Acl, have results streamed live from
polling stations for public information only'' Live streaming of election results is one
way of conforminS to the constitutional principles of transparency and accountability.
Citizens should be able to compare the live transmitted results with the final declared
results to confirm the accuracy of the eleclion results.

97. When Parliament enacts a law that significantly erodes the element of transparency
and accountability in the electoral process, such a law overrides the constitutional
principles of the electoral systems contemplated in Articles 10, 8'l and 86 of the
Constitution. You cannot have results that are streamed live from polling stations but
which are of no value when it comes to declaration of final results. The results streamed
live from polling stations are the primary source of those finally declared. Final results
are a product of the same process. One process cannot have two different results. Live
streamed results play a significant role in determininB the final results. Those results

should be as much conect as those finally declared. I am persuaded that sub-section
(1C) is a mockery of the requirements for free, fair and credible elections. lt violates the
principles of electoral systems in the Constitution. ln that regard therefore, this
amendment cannot hold in our transformative constitutional dispensation.

98. Looking at the effects of the amendments introduced by section 39 (1C) (a),

39(lD), l9(lE), 39(1 F) and 39(1C), lam persuaded that they have the effect of
weakening rather than strengtheninS our electoral process. Any amendments that
would have the effect of circumventinS constitutional principles are unconstitutional.

99. There was also an amendment to section 39(2) to the effect that the chairperson of
the Commission may declare a candidate elected president before all constituencies
have transmitted their results if satisfied that the remaining results will not affect the
result of the election. Prior to the amendment section 39(2) provided that before
determining and declaring the final results of an election, under subsection (1), the
Commission could announce "ptovisional" results of an election. Section 39(3) was
also amended by deleting the word "ptoviional" so that now the Commission should
announce final results in the order in which the tallying of results is completed. lt was
contended on behalf of the petitioners that this amendment disfranchises voters given
that the Commission is required to hold elections in the 290 constituencies.

I00. The Constitution requires that the Commission holds elections in all the 290
Constituencies in the case of Presidential Elections. lt must therefore, discharge its
mandate by holding elections in each constituency and ensure that voters in the
constituency have had an opportunity to vote. ln that regard, the reading of section
l9(2) is not that elections have not been held, but that the Commission has held
elections, received election results and is satisfied that resulb from the Constituencies
that are yet to transmit, will not change the election results. The Chairperson may in
such circumstances declare a person elected president. The mandate of the IEBC is to
declare the winner of the presidential contest after tallying the results received and
determining that those remaining are such that they would change the position
regarding the winner.
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101 . A plain reading of the two subsections, in my view, does not disclose any
unconstitutiona lity. Section 39(2),(3) has removed provisional results so that the
Commission is only to announce final results and made it clear that the chairperson
can declare a person elected president if resuls from the yet to transmit constituencies
will not affect the final tally. There is really nothing unconstitutional if final results are

announced when it is clear that those from the remaining constituencies will not
change the election result as to who the winner is. There is no constitutional invalidity
in these provisions. However, it is desirable that all results be received and tallied
before a declaration of the winner is made.

102. Section 44(5) of the Act was deleted and a new subsection introduced to the
effect that the Commission shall, in ansuhation with the relevant agencies,
institutions and stakeholderc, make rcgulations for the belter carrying into effect the
provisions of this sxtion. The petitioners attacked this amendment arguing generally,
that the amendments are unconstitutional. Section44 deals with use of tedtnology and
establishes an integratd elxtrooic elxloral system that enabls bkxnetric voter
rcistration. eMrooic voter identification and elecltonic transrnission of rcults.
Subsection 44(5) only requires the Commission, in consultation with stakeholders,
comes up with regulations on the implementation of the lntegrated Biometric Voter
ReSistration, Electric Voter ldentification and Electronic Transmission of results
(KIEMS). The petitionem have not demonstrated how, if at a ll, this provision violates the
Constitution to require that it be declared unconstitutional. I find neither
unconstitutional purpose nor effect in the implementation of this provision.

103. The impugned Act deleted section 44A and inserted a new section 44A which
provides that notwithstanding the provisions of section 44, the Commission shall put in
place a complimentary mechanism for identification of voters that is simple, accurate,
verifiable, secure, accountable and transparent to ensure that the Commission complies
with the provisions of Article 38 of the Constitution. The petitioners contended that this
was in a way doing away with the electronic system.

104. The complimentary mechanism contemplated in this section is, as the name
su88ests, only complimentary. lt does not replace the electronic voter identification
system. The word "amplimcntary", in the context in which it is used in this section,
can only mean to assist or aid. lt can only be resorted to in the event the principle voter
identification system has failed. That is; it is to be used only when there is technology
failure. To that extent, therefore, I do not see how this provision violates Articles'10, 38,
81 and 86 on the values and principles transparency and accountability of the electoral
system. Rather, it is intended to aid and or complement the main voter identification
system in the event there is failure and ensure that the electoral process continues.

105. Finally, there was a submission that the amendments introduced to Sections 83
and 86A of the Act have an unconstitutional effect. Prior to the impugned
amendments. Section 83 provided that -rro el*tion shall b dedared to be void by
neas(ms of rrrnr.rmpliane with any writlen law relating to that elstion if it appean
that the election was @nductd in acrr,tdane with the pinciple laid down in the
@nstitution and in that written law_97 that the nonompliane did not affr{ the
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rcsuhs of the el€lion.'The Section had a disjuncture word "ot'' that gave two test for
purposes of annulling an election.

1 06. The amended section 83 now provides;

"(l) A Court shall not declare an el€tion void for non-ampliane with any
writlen law relating to that election if it appears that-

(a) the eleaion was rnnducted in acordaace with the prircipl* laid
down in the Constinnion and in that written law; and

(b) the non-ampliane did not substantially afferl the ,esult of the
e/re(jlion.

(2) Purcuant to seclrba 12 of the lnterpretation and General Provisions A4 a

form prescibed by this Ad or the regulations made thereunder shall not be
void by reann of a det iation ftom the rquircnents of that form, as lont as the
deviation is not calculatd to mislead."

107. This amendment was introduced after the Supreme Courl by Majority, annulled
lhe 2O'17 Presidential election on 1" September 201 7 holding that the election failed to
comply with the Constitution and Election laws. The petitioners contended that by
amending the law from a disjunctive test to a conjunctive one, it would be difficult to
challenge an election even when there was violation of the constitutional principles.
The petitioners further contended that the amendment was intended to circumvent the
Constitution and the Supreme Courts judgment on how elections should be

conducted, thus make it impossible to annul a faulty election.

108. The Supreme Court while dealing with Section 83 in Raila Odinga & another v
lndependent Eledoral and Boundaries Cornnission & 2 otherc (Supra, observed at

paragraph '194 that the provision (the then section 83) was different from provisions in
other jurisdictions in that the Act did not have the word "Substantiallv". which was in
many of the other countries 'legislations. lt also observed that our Elections Act, 20'l 1

including Section 83 of the Act, had been harmonized with the Constitution. lt was the
Majority's opinion that for elections to be valid, they had to be conducted in strict
compliance with the principles laid down in the Constitution, given that the retired
Constitution did not contain any constitutional principles relating to elections. The

majority emphasized that in interpreting Section 83, it had to pay due regard to the
meaning and import of the envisaged constitutional principles.

'109. The Supreme Court there{ore Bave section 83 an interpretation that was in line
with the principles in our transformative Constitution and the electoral laws. While
interpreting section 83, the Supreme Court made reference to several comparative
jurisprudence including the opinron expressed by Prof. lustie Tibatemwa Ekirikubinza
in the case ol Col, Dr. Kzza Bqigye v Attomey Ganeral (Constitutional Petition No.
13 of 2009) where the learned ludge observed that a Court can annul Presidential
election results if the evidence adduced before it showed substantial departure from the
Constitutional imperatives.
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l l0. With this holding the Supreme Court underlined one facq that Section 83 was in
harmony with the 2010 Constitution and that it was different from the previous election
laws. The amendment to section 83 which removed the disjunctive word 'or" and
introduced the con.iunctive wotd tand' together with the word "substantially", is a

departure from the constitutional requirements for free, fair and transparent election
and a draw back in the electoral reforms.

1 11. When interpreting the import of this amendment visa viz the Constitution, the
court must remain alive to the general principles that the Constitution is a living
instrument with a soul and consciousness of its own reflected in the preamble and
fundamental obJectives and its directive principles. The Court must therefore endeavour
to avoid crippling the Constitution by construing it technically or in a narrow sense. lt
must be construed in tune with the purposes for which i6 makers framed it. So

construed, the instrument becomes a solid foundation of democracy and the rule of
law. (See Re Kadhis'Court: Very Ritht Rev Dr. les* Katnau & Otherc w The Hon.
Atlomey Geaeral & Attother (Nairobi High Court Misc. Appl. No. 890 of 2004).

I '12. lt is true as submitted by the respondents' couns€l that Parliament exercises its

mandate under the Constitution when enacting legislation. However, Parliament has a
constitutional obligation to enact laws that are in tandem with the Constitution. Article
8l of the Constitution contains principles of our electoral systems which elections must
comply with includin
violene. intimidation. imprcper infltnncr or orruptia: tlnt are transpatent and
administerd in an impartial. neutral, efficiqrt. accurate and amuntable manner.
Article 82 further provides that Parliament should enact laws that will lacilitate condua
of frec and fair elections and referenda and ensure that the voting is simple and
transparent ala taking into ac@unt the rreeds of persorrs with disabilities arrd special
needs. Article 86 also demands that(a) wialever methad of voting is u*d, it should h
simple, aeurate, verifiable, secure, accountab/e and trasparent; (b) the votes cast
are <ountd, tafutlatd and the results announed prcmptly by the presiding officer at
each polling station; (c) the resuhs lrcm the polling stations are openly and
acarately rollated and prcmptly annound by the returning offier; and that (d)

apprcpriate stn ctur€s and mec,,anisr',r to eliminate elrToral nlEtlryacticc arc put in
plae, including tlre safekeping of elxtion materials.

113. TakinB these constitutional imperatives into account and juxtaposing them with
the amended section 83 of the Elections Act, it is clear that even though the
Constitution values the quality of elections, and the amendment has the effect
disregarding these principles when it comes to considering whether or not to annul an
election. ln my considered view, that must not have been the intention of the framers of
our Constitution when they included these principles of electoral system in the
Constitution. These principles are part and parcel of the Constitution and are important
in holding free, fair, open, transparent, impartial and accountable elections. We must
appreciate that these are constitutional and not statutory requirements. Parliament
could not enact a legislation that had the effect of whittling down constitutional
principles that had been harmonized and embodied in section 83 prior to its
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amendment by demanding that failures in complying with the Constitution or the law
must be "grrbsfartiar" as to affect the result for an election to be annulled.

'l 14. The Supreme Court observed at paragraphs 23 and 237 of the iudgment that all
the legislative enactments had one objective; to ensure that in conformity with the
Constitution, the elections are free, fair, transparent and credible and that the terms
"simple, accurate, verifiable, secure, accountable and transparent' engrafted into the
provisions of those enactments, are the self- same constitutional principles in Articles
10, 38, 81 and 86 that the (presidential) election had to be conducted in accordance
with the principles laid down in the Constitution and the law. An election could be
annulled if it failed to comply with constitutional principles and the election laws or
the non.compliance substantially affected the results.

1 15. The amendment now means that for an election to be annulled there must not
only be failure to comply with the Constitutional principles and election laws but also
the failures must substantially affect the result of the election. The essence of this
amendment is to allow violation of constitutional principles and election laws as long
as they do not substantially affect the result. Any amendments must b€ forward looking
in order to make elections more free, transparent and accountable, than to shield
mistakes that vitiate an electoral process. lt is my holding that there was no
constitutional compulsion or rational in amending section 83 of the Act to remove the
disjunctive word 'or'and introduce the conjunctive word 'and'so that only where
there are failures in complying with the constitution and election laws and they
substantially affected the results should an election be annulled. RemovinS the twin
test for annulling faulty election results negates the principles of electoral system in the
Constitution. And allowing such an amendment would be to ignore constitutional
principles in our transformative Constitution that there should be free, fair, transparent
and accountable elections.

I 16. I take puidance from the holdinp in Doctorc for Life lnlernalional vs. Soeaker

of the National Assetnbly atld Others (CCTI2105) 120061 ZACC 1l; 2006 (12) BCLR

I 399 (CC); 2006 (6) SA 4'l 6 (CC, that:

"Wlrcn legidatio/4 is dallangd on the gounds that Parlianrcnt did rct adopt
it in a<.rordazl,ce wilh tlrc ptovisions of the Constitution, @urts have to
ansider whether in enading the law in question Parliament has given effect to
its anstitutional obligations. lf it should lrcld in any given case that Parlianunt
has faild to do so, it is o igd by the Castitution to say so. And in s far as

tlris conslitutes an intrusion into rc donpin of tlrc legislative brandt of
pvemmenl, that is an inlrusion mandatd by the Constitutioa itseff. What
should fu made clear is that when it is apprcpriate to do so, courts may - and
if ned be must - use their powers lo make orderc that affecl the legislative
process. fher€fo rc, while the doctrine of *paration of powen is an imporlant
one in our anstitutional democra.:y, it cannot be used to avoid the obligation
of a <.l,url to prevent the violation of the Coastitution. The rigfit and the duty of
this Court to proaect the Constitution arc derivd from the Constitution, and
this Court cannot shirk from that duty....'the legitimacy of an order made by
the @urt does not flow frotn tre saatus of the institution itself, but hom the
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fact that it gives effecT to the provisions of our Constitution.' ln order for the
founding values that lie at the heart of our Constitution to be made ancrete, it
is particularly important for this Court to afford a remdy, whidt is not only
effective, but whidt strould als be seen to be effective. The provisions of
srction 172(l)(a) are clea4 and they dmit of no anbiguity; '[w]hen deciding a

anstitutional matter within i8 pwer, a @urt...must declare that any law or
(,ndud that is inonsistent with the Constitution is invalid'. This setion gives

expression to tlrc suprcmacy of the Conslitution and the rule of law, which is

one of the founding values of our democratic s,are. ,t ecrroe the supremacy
clause of tllc Constitution, whidr dqlares that the 'Coastitution is supreme...;
law or onduct incoasrsleaa with it is invalid'. lt follows therefore that if a

<rurt finds that the law is incoasrsaent with the Constitution, it is obligd to
declare it invalid..."

'l 17. I so find with regard to the amended section 83 of the Elections Act. Parliament
has a duty to defend and protect the Constitution and enact laws that are in conformity
with its values and principles. Section 83(2) cannot invite the aid of the Statutory
lnterpretations Act to shield violations of the Elections Act and Regulations enacted to
enforce the Constitutional principles.

ll8. The respondents submitted that the Supreme Court had decided on the
constitutiona lity of section 83 as amended hence this Court has no jurisdiction to deal
with the issue. I have perused the judgment of the Supreme Court in 19fi4fl3p.
Mwau & 2 othea v lndereodent Electotal ard Boundaries Commission & J otiers
[201 71. What is clear is that the Supreme Court declined to take up jurisdiction and
decide that issue because it was pending before this Court statin& "-..we leave tlrc
issue of the unonstitutionality or invalidity, or othetwise, of Section 83 of the
arnendd law to the determination ol the High Cou( where the maner is currently
under consideratioa./' However, Lady lustie Nfuki Ndungt was of the opinion that
Parliament had not invaded the judicial realm in amending section 83.

1 '19. All this Cou( can say is that Lady lustice Nitki Ndungu's opinion on the
amendment to section 83 was o6iler diaum- The Supreme Court having decided to
leave the issue for this Court's determination, it was not an issue falling for
determination by the Supreme Court and therefore, there was no decision by the
Supreme Court on the matter that is binding on this Court. This was one of those
situations where the Supreme Court was faced with the question of co- shared
jurisdiction on the interpretation of the Constitution. lt declined jurisdiction and left the
matter for this court's decision. (seeln the Matter of the Principle of Gender
Reprcsentation in the National Assemblv and the Senate. [20 ] 2]eKLR)

120. The impugned Act also introduced Section 864 to the effect that where the
Supreme Court annuls presidential elections under Article 140(3) of the Constitution,
the Commission has to publish a gazette notice within seven days indicating that no
candidate had been elected following the nullification, announce the date of the fresh
election, and names of candrdates and political parties to take part in the fresh election.
The section further provides that the Commission will not hold fresh nominations
pursuant to Article 140(3); that an eligible candidate under Article I 40(3) may
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withdraw from the election by giving a notice to the Commission, and that where there
remain more than two candidates, election will proceed but where only one candidate
remains after such withdrawal, no elections shall take place, but the remaining
candidate shall be declared president-elect.

121. The introduction of this section was in response to the challenges the
Commission faced after annulment ol the 2017 presidential election and the
subsequent disputes that followed, more so on who was eligible to participate in the
fresh election. ln my view, section 86A clears a lacuna that made the holding of the
201 7 fresh presidential election a challenge to the Commission. The section clarifies
what should happen and the timelines. lt also makes it clear what should happen when
only one candidate remains after withdrawal of the other candidates which is in
tandem with Article 138(l ) of the Constitution. The section is for necessary clarity and
efficiency. I see no constitutional invalidity.

122. The other amendments involved the sections 6 and l4(2) of the Election offences
Act. The fine and sentence in section 6 was enhanced while seaion 14(2)was delaed.
There is not much the Court can say on this. There was also no submission that there
was no public partic ipation.

Conclusjon

123. ln conclusion therefore, having considered the petition, the responses and
submissions by counsel for the parties, the authorities relied on by parties and those by
the Court, and also having considered the applicable law. I am persuaded that certain
amendments introduced through the Elerlfun Laws (Arrnrdnunt) Aca No. i4 of 2017
failed the constitutional test of validity. All the amendments made to the lndependent
Electoral and Boundaries Commission, namely; section 2, on definition of the word

"chairper*n" , s€ction 7A(4),7A(5), andTA(6), the entire section 78 and paragraphs 5

and 7 of the Second Schedule to the Act on the quorum for purposes of meetings of the
Commission are unconstitutional.

1 24. With regard to the Elections Act, 201 1, the petitioners have succeeded to
persuade the court that amendments introduced to section l9(1) (C) (a), 39(1 D), 39(1 E),

39(l F), 39(1C) and the entire section 83 have failed the constitutionality test. I however
find no fault in the amended sections, 39(2), 39(3), 44(5), and 44A of the Elections Act,
201 1.

'I 25. ln the premise therefore, this petition partially succeeds and I make the following
orderc which I find appropriate;

i. A declantion be and is hereby issttd that sectioas 2,7A (4), 7A (5), 7A (5)

of the IEBC AcT, 2ol l, and Parafr,phs 5 td 7 of the Second Scfiedule to the
Aca are constitulionally invalid.

ii. A dqlaration be and is hercby issttd tfat sectrbas 39(lC) (a), 39(lD),
39(lE), 39(lF), 39(lC), ad the entire 83 of tlre Elections Act, 2oll are
ansti Mion al ly inv al id.
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' '!a laa-r. A.GlEtsq.

R.EPUBI.IC OT KENYA

IN THI HIGH COURT OF XENYA AT NAIROBI

CONSTITUTIONAT AND HUMAN RIGHTS D!VISION

PETIT|ON NO. 212 0t 2018

ISAIAH BIWOTT
KANGWONY PETIIIONER

VERSUS

INDEPENDENT ETECTORAT AND BOUNDARIES COMMISSTON........I S'

RESPONDENI

THE ATTORNEY CTNER,AI 2NO

RESPONDTNT

IUD ENT

lntroduction

1. The petitioner herein, who describes himself as a male adult of sound mind filed this
Petition against the 1" respondent (hereinafter "the commission"), a constitutional body
established pursuant to Article 88 of the constitution, and the 2^d respondent, the
Honourable Attorney Ceneral, challenging the legality of the Commission, as presently
constituted, following the resignation of four of its commissioners.

The petitioner seeks the following orders;

1. A DECLARATI ON does issue to the effect that the current
compmition of the lndependert Electoral and Boundaries Commission is

illegal and unconstitutional as a result of the resignation of four
commissioners and hmce the Commission lacks the requisite quorum to
conduct and/or carry out its business.

2. A DECLARAT ION does issue to the effect that the currenl
composition of the Commission is illegal and unconstitutional as a result
of the resignation of four Commissioners and hence, the Commission as

constituted cannot hold and/or superuise any such elections rx)reover,
the By-electiom for Baring,o South Eobasi Chache Ward; and for
Member of County Assembly North Kadem Ward scheduled for l7'h
August, 2018.
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3. A DECI-ARATION does issue to the effect that the current
composition of the Commission is illqal and unconstitutional as a
resull, any purported By-elections to be held by the Commission, shall
be null and void.

4. AN ORDER does issue to the effect that all such administrative
action taken by the Commission in regard to the preparations of the
intended By{lections for Baringo South Constituency; Eobasi Chache
Ward are illegal, unlawful and null and void and contrary to the
provisions of Article 47 of the Constitution.

5. AN ORDER awarding costs of the Petition to the Petitioner.

6. Any other orders, writs and directions this court considers
appropriate and iust to grant for the purpose of the enforcement of the
petitiomrs' fundamentel rights and freedoms,

The Petitioner/s Case

2. The petitioner's case, which is supported by his affidavit sworn on 6'h June 2018 and
further affidavit dated 21",une 2018, is that vide a Cazette Notice.Vol. CXX-No. 52
dated 28'h May 2018 attached as annexture IBK-I to the said affidavit, the Commission
initiated the process of conductint by-elections in various elective positions that had
fallen vacant due to the death of a Member of Parliament and the nullification of
elections by various courts. He highlighted the affected electoral areas as Baringo
South Constituency, North Kadem Ward and Bobasi Chache Ward.

3. The Sist of the petitioner's case is that following the resignation of four (4)

commissioners namely; Ms. Roselyne Alombe, Ms. Consolata Maina, Mr. Paul Kurgal,
and M* /r4argret Mwachanya the current composition of the Commission does not
comply with the provisions of the Constitution and Sections (4), (5) and (7) of the
Second Schedule of the lndependent Electoral and Boundaries Commission Act
(hereinafter "the Act") and that the Commission therefore lacks the requisite quorum to
conduct any business and/or to undertake its constitutional mandate.

4. The petitioner states that he is apprehensive that the people of Baringo South
Constituency, North Kadem Ward and Bobasi Chache Ward shall be subjected to a

sham electoral process not sanctioned by a properly constituted commission thereby
compromising the integrity and validity of the intended by-elections.

Petitioner's submissions

5. Mr. Ochien{ Oglhga, learned counsel for the petitioner, who appeared together
with Dr. Khuninwa S.C. submitted that the current composition of the commission
contravenes the provisions of Article 27(8) of the constitution, also known as the two-
thirds gender rule, which provides that 1....tre Slate shall take legislative and other
m€asunes to inrylerrr,ot the principle that m nnre than two-thirds of tlre meafurc of
elxlive or appointive trd,ies shall be of the sanrc gende(.

6. Counsel urged the Court to adopt a progressive approach to the interpretation of the
Constitution which gives effect to the constitutional values and principles which the
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framers of the Constitution envisaged when they drafted the Constitution. ln this regard
counsel proposed a three-pronged approach in the interpretation as follows;

i. lnterpret the provisions in a manner that avoids constricling the
Constitution.

ii. lnterpretation ought to give effect to the will and aspirations of the
people.

iii. Interpretation that gives effect to the intention of the framers of the
Constitutron and legislators.

7. Counsel referred to several authorities on the interpretation of the Constitution and
submitted that the IEBC Act, which was enacted in 201 1 and revised in 2016, was in
tandem with Article 250 of the Constitution regarding the composition of constitutional
commissions. He added that Sectron 3 of the Act outlines the obiects and purpose of
the Act, and that among the aspirations of Kenyan people was the principle of inclusion
and equality. According to the petitioner, a reading of Article 250(1) and 27 of tie
Constitution shows that it was not the intention of Parliament that members of a

constitutional body shall be of the same gender. Stating that Article 250(1) prescribes
the minimum number of commissioners to be three memberc, Mr. Oginga submitted
that the Court ought to breathe life into that provision so that even in the case of 3

members, they must not be of the same gender as this would contravene the
constitutional values and aspirations of the people of Kenya.

8. ln Dr. Khaminwa's submissions on behalf of the petitioner, he referred to the
provisions of Article 259 of the Constitution and urged the court to interpret the
Constitution in a manner that promotes its function and purpose. He submitted that
Article 250 of the Constitution is a general provision applicable to all commissions
while the IEBC Act is a constitutional statute which must be interpreted in conformity
with Article 259. He further submifted that the IEBC Act is clear, at schedule 5, that the
minimum quorum of the Commission shall be 5 commissioners and that under Article
88(4) of the Constitution, the functions of the Commission are so vast that they cannot
be performed by the 3 remaining commissioners which justifies the statutory provision
that decisions be made by a minimum of five commissioners.

9. He also submifted that since 4 commissioners had resigned, the remaining 3 cannot
conduct the business of the Commission and emphasized that there is no way the
Commission, as presently constituted, can continue to render valid decisions. He
suggested that the Commission must therefore be disbanded as the remaining 3

commissioners, who are all of the male Bender cannot continue to function legally and
constitutionally in the face of the glaring breach of the two third gender rule. He
maintained that allowing the Commission, as cunently constituted, to function would
amount to an infringement of the constitutional rights of the contestants and the
electorate in the upcoming By-elections as shown in the impugned Cazefte Notice.

The RerpondentC case

10. ln response to the petition, the Respondenrc filed the Replying Affidavit of the 1"
respondent's chairman, Wanyonyi Wafuh Chebuketi, dated 19h,une 2018 and written
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submissions dated 12'h luly 2018. The Respondents' case was highlighted in oral
submissions by Ms. Awuor, learned counsel for the I'r Respondent, who submitted that
the Speaker of the National fusembly wrote to the Commission notifying it of vacancies
in the elective seats that in accordance with the law, the 't'' respondent published the
vacancies in the Kenya Gazette. lt was submitted that the vacancies were therefore not
occasioned by a decision of the Commission so as to warrant the filing of the instant
petition.

11. Ms. Am)or also submitted that the instant petition offends the sub ludrce rule and
that this court therefore lacks the jurisdiction to entertain it in view of the fact that it
raises similar issues as the issues raised in an earlier case of Oliya Omtatah Okoiti vs.
the lndependent Electoral and Boundaries Commission & Otherc Petition Number 165
of 20r8 ( hereinafter "the Okiya Omtalah case") which is still pending before Mwita,
.l.,wherein the main issue for determination is the is of the legality of the composition of
the Commission following the resignation of some of its members. Counsel submitted
that by-elections are administrative issues that do not involve the Commissioners
directly as under Sections l0 and I 't of the IEBC Act, it is the Commission's secretariat
that is charged with the function of executing the elections while the commissioners
merely play the oversight role. Counsel added that under Section I 9 of rhe Election Act
the Commission is required to transmit vacancy notices to the affected constituencies
after which the Returning Officers take over the execution of the conduct of the by-
elections in line with the provisions of the Elections Act and the Elections (General)
Regulations 201 2.

12. She further submitted that since A(icle 250 of the Constitution stipulates that the
minimum number of commissioners in the constitutional commissions is 3, the validity
of that article of the constitution cannot be subject to challenge in view of the
supremacy of the Constitution. ln this regard, Ms- Anarcr submitted that Paragraph 5 of
the 2d Schedule of the IEBC Act is unconstitutional as it offends Articles 250(l) and
248(2) (c) of the Constitution. Counsel cited several authorities in support of the
submission on the supremacy of the Constitution.

I l. She further submined that by dint of the provisions of Section 7(3) of the Act the
Commission remains properly constituted notwithstanding the vacancies that were
occasioned by the resignation of some of its members.

Analvsio and Determination

'14. I have carefully considered the pleadings herein, submissions by counsel for the
parties and the authorities that they relied on. The petition challenges the legality of the
constitution of the Commission, which currently has only 3 male commissioners,
following the resignation of four (4) of its members. The first issue that presents its€lf
determination is that of the iurisdiction of this court to entertain the petition in the face
of the allegations by the respondent that the suit is sub ludice on the basis that it raises

similar issues as those raised in the Okiya Omtateh case which is currently pending
before Mwita, J. lt is only after settling the issue of jurisdiction that this court will,
depending on the outcome thereof, venture into the merits and other issue raised in the
petition. The other issues for determination are:
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a) Whether the commission, as currently constituted, is illegal and
unconstitutional and therefore incapable of overseeing the upcoming by-
elections.

b) Whether the petitioner is entitled to the orders sought in the petition.

lurisdiction

15. lt is trite law that jurisdiction, in any matter cominS up before a court, is a

fundamental issue that must be resolved at the beginning because it is the fountain from
which the flow of the judicial process originates. As was aptly stated by Nyarangi, J.A.
in the celebrated case of Oxzrerc of the Motot Ves*l "Lillian S" v. Caltex Oil (Kenya)

Ird. [1989] KLR 1

"Without jutidiclion, a @ud has ra power to make one more step.
Where a rrl.urt has no jurididion, there would be no basis for a

antinuation of proceedings pending other evidence. A aurt of law
downs its tools in rcsprcl of the matter before it the mon7f,nt it holds the
opinion that it is without juridiction."

On res sub judice, Section 6 of the Civil Procedure Act, Cap- 21 (CPA)

provides that:

"No @url shall proeed with the trial of any suit or proceding in
which the matter in issae is a/so direAly and substantially in issue in a
previously institutd suil or prcceding betwee-n tfe same parti*, or
between parlies under whom they or any of them claim, litigating under
the same title, where suclt suit or proceding is pending in the same or
any other aurt having jurisdiaion in xenya to ganl the relief claimd."

The term 'sub-judice'is defined in BLACKs LAW DICTIONARY 9tH EDITION as

"Beforc the Court or Judge for determinatiott"

16. The purpose of the sub judice rule is to stop the filing o{ a multiplicity of suits

between the same parties or those claiming under them over the same subject matter so

as to avoid abuse of the court process and diminish the chances of courts, with
competent jurisdiction, issuing conflicting decisions over the same subject matter. This
means that when two or more cases are filed between the same parties on the same
subject matter before courts with jurisdiction, the matter that is filed later ought to be
stayed in order to await the determination to be made in the earlier suit. A party who
seeks to invoke the doctrine of res sub judice must establish that; there is more than one
suit over the same subject matter; that one suit was instituted before the other; that both
suits are pending before courts of competent jurisdiction and lastly; that the suits are

between the same parties or their representatives.

17. Where the test of res sub judice is established or met, the explanatory notes to the
Section 6 of the Civil Procedure Act stipulates that the latter suit would be stayed until
the earlier suit is heard or determined. The practice in our courts has however been to
consolidate such suits for hearing and determination.
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1 8. ln the present case, the 1" respondents drew the attention of this court to the case
of Okiya Omtatah case that is pending before Mwita ,. A copy of the pleadings in the
said case was attached to the 1" respondent's replying affidavit and marked as

annexture "WWC!". I have perused the pleadings in the said case and I note that it
raises the issue of the legality of composition of the Commission following the
resiSnation of four of its commissioners. Indeed at paragraph 5 of the petition it is

stated:

"5. At the point of filing this petition, the respondent is composed of
only drree commissioners, following the voluntary resignation of four
commissionerc."

19. I further note that one the prayers sought in the Okiya Omtatah case is for a

declaration that: "That the current three.nrember Commission is lawfully and properly
constituted pursuant to Article 250 (l) of the Constitution; its operations are not to be
hampered by the resignation of the four commissionercl and any business it conducts
in lhe discharge of its lawful mandale under dte comtitution and statute is legitimate
and valid in law."

20. When the instant petition is considered side by side with the Okiya Omtatah case,
the glaring and undeniable fact is that both cases were precipitated by the resignation
of the four commissioners of the 1' respondent and while the instant petition seeks the
declaration that the Commission is, following the said resignation, unlawfully
constituted, the earlier petition seeks a declaration the Commission is properly
constituted despite the resiSnations. I however note that the tvvo petitions have been
filed by different petitioners and in the instant case, there is the new twist of the
upcoming by--elections which are slated, according to the impugned Cazette Notice,
for 17h August 2018, exactly one week from the date of the delivery of this judgment,
in which case I find that the sublect matter in the petitions is not entirely the same and
neither are the parties. lt is therefore my finding that this Court has jurisdiction to
entertain the petition.

Composition of the Commission

21. The petitioner challenged the current composition of the Commission on account
of the number of the commissioners and the two third gender rule. The respondents'
contention, on the other hand, was that the Bender issue does not arise as the
composition of the IEBC was occasioned by voluntary resignations of four
commissioners, among them women. The respondents argued that it cannot therefore
be said that the appointin8 body did not comply with the two{hird gender principle
during the recruitment and maintained that the remaining commissioners should not be
victimized on account of the resignations. The respondents maintained that under
Section Z(3) of the IEBC Act, the Commission remains properly constituted
notwithstandinS a vacancy in its membership.

Article 27 of the Constitution provides that;

27(l) Every ptsoa is qual before tlp law and has the right to qual
protectbn &d equal bnefit of tIrc law-
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27(6) To give full effecl to the realization of the rights guatantd
under this Article, the State stall take legislative measures, including
affirmative adion programmes and polici* d*ignd to tdress any
disadvantage sufferd by individuals or t.oups because of past
dise mination.

27(8) ln addition to the measures antemplatd in clause 6, the State
shall take legislative and other measures to implement the principle that
not lnore than two-thirds of the nrcmberc of eledive or appointd
bodies shall be of the same gender.

22. The Supreme Court of Kenya considered the two-third gender principle in the
context of the composition of the membership of the Judicial Service Commission (JSC)

in Advisory Opinion No. 2 of 2012 ln The Matter Of The Principle Of Gender
Representation ln The National Assemblv And The Senate I20l2leKLR wherein the
learned justices, upon noting that the said commission had both elected and appointed
commissioners, pointed out that the two-third gender rule was immediately realizable
in the context of the ISC because of the appointive slots, such that the ISC would
always have three women members out of eleven which falls short of the two-third
rule. The Judges however noted that Article 27(8) of the Constitution bestows upon the
State the responsibility to take further action to enable the attainment of the two-third
gender rule so that the number of women would rise from three to at least four, which
meets the ovo-third threshold. This being the case, the learned lustices termed the
realization of the three female members of the,SC is immediate but the attainment of
the four members is proSressive. The Court emphasized that whether a right is to be
realized progressively or immediately is not a self-evident question but is dependent on
factors such as language used in the normative safeguard, or in the expression of
principle, the mechanisms provided for attainment of gender equity, the nature of the
riSht in question, the mode of constitution of the public body in quetion among other
factors.

23. ln the present case, it is not disputed that the composition of the Commission,
before the resignation of the four commissioners, had complied with the two-third
gender principle; hence the appointing body cannot be faulted in that regard. The
issue of the two-third gender rule has been raised by the petitioner following the
resiSnation of the four commissioners and my finding is that the wording of the
Constitution at Article 27(8) is that the two third gender principle needs to be observed
during the election or appointment process, in which case, I find that the petitioner
ought to hold his horses and raise the gender issue during the recruitment of the new
commissioners to fill in the vacant positions created by the resignations. lt is therefore
my finding that raising of the issue of the two- third gender rule, in the circumstances of
this case, is misplaced. My finding that the two-third gender principle is only
applicable during the recruitment process is bolstered by the provisions of Paragraph 5

of the 1" Schedule of the IEBC Act which stipulates that:

"ln St ort listing nominating or appinting petwas as dnirpewn and
memtr,n of the ComnUoa, tlrc xllerlrion panel, the Natknal Aswnbly
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and the Prcsident shall ensure thal not n ore than two thitds of the
memberc are of the sane gender and shall ensure regional balane."

Vacancy in the Commission

24. The petitioner stated that the Commission is currently not properly constituted on
account of the vacancies created by the resignation of the four commissioners which
has reduced its numbers to three contrary to the requirement, under Paragraph 5 of the
Second Schedule of the Act that the quorum for the conducting of the business of the
Commission be a total of 5 commissioners. The l'r respondent's case, on the other
hand, was that the Commission cannot be said to be improperly constituted by the
mere fact that there are vacancies.

25. Even though the issue of whether or not there are vacancies in the Commission
was not contested by the parties, this court is still minded to consider the provisions of
the law on how a vacancy may occur in the Commission and determine whether, on
the facts presented before this court, it can be said that indeed vacancies were created
following the alleged resiSnation of some of the commissioners. ln support of his claim
on the alleged resignations, the petitioner attached a signed copy of Ms. Roselyn
Akombe's press statement (marked "lBK-2") and a copy of an unsigned joint statement
of resignation by the other three Commissioners (marked "lBK-3").

Section 7A of the IEBC Act provides as follows on vacancy in the Commission;

7A. Vacancy in the office of chairperson and members

( | ) f he office of the chairperson or a member of the Commission shall
become vacant if the holder -
(a) Dies;

(b) Resigs ftom offie by notie in writing addressd to the President;
of

(c) ls removd from office under any of the cl'rcurnstances y,r;ified in
Article 25, and Chap,'er Six of the Constitution.

26. A reading of Section 7A (l ) (b) of the Act clearly shows that resignation is by
notice in writint to the Ptsident. Other than a copy of the press statement released by
Ms. Roselyn Akombe and a copy of an unsigned joint resignation statement by her
three colleagues, there was no other tangible evidence placed before this Court to
demonstrate that there were vacancies created, through resignation, as is envisaged
under Section 7A (l) (b) so as to enable me arrive at the conclusion that there are

indeed, vacancies in the commission as alleged by the petitioner. My take is that the
commissioners who issued the press statements regarding their alleged resignations
were fully aware of the provisions of Section 7A (2) and (3) which provides for the steps

that follow their resiSnation regarding the publishing of the occurrence of a vacancy
and the immediate recruitment of the new commissioners.

Section 7A (2) provides;
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(2) The President shall publish a notie of a vacancy in the GazetTe

within seven days of the oaurrence of suclt vacancy.

Section 7A (3) provides;

(i) Whenever a vacansy arises under subseclion (l), the recruit nent of
a new chairpercon or ncmber, under lhis Ad, shall ooff mence
immdiately after the ddaration of tlrc vacancy by the Prcsident under
subsxtion (2).

27. ln the instant case, no evidence been presented before this Court to show that the
President has published a notice of vacancy as dictated by Section 7A (2). Section 7A
(3) clearly states that the recruitment of a new chairperson or member can only
commence after the declaration of vacancy by the President under subsection (2).

From the above provision, one can say that the Act contemplated that vacancies could
occur due to resignations and gave clear provisions on what action was to be taken by
the appointing authority to facilitate the recruitment of new commissioners. Clearly
therefore, the mere fact that there are vacancies in the commission does not mean that
the Commission becomes unconstitutional and by extension, the mere fact that the
appointing authority has not initiated the process of recruiting new commissioners does

not mean that the commission as presently constituted, is not constitutional.
Considering that the Commission still meets the minimum threshold of three members
as envisaged under Article 2 50(1 ) oI the Constitution.

28. From a legal standpoint therefore, and in light of the clear provisions on how a

vacancy may be created in the commission, this court is unable hold that there is any
vacancy in the Commission following the alleged resignations communicated through
the press statements. My finding is that if indeed, the lawmakers intended that a

vacancy, through resignation, may be communicated through any other means other
than a letter addressed to the President, then the Act would have explicitly stated as

much. Perhaps this case will serve as a wake-up call to lawmakers to reconsider the
provisions relating to the resi8nations by commissioners with a view to plugginS the

Baps therein so as deal with the stalemate that is currently existing at the commission as

a result of the commissioners opting to tender their resi8nations through the press

instead of a letter addressed to the President as is required by the law.

29. Be that as it may, this court takes judicial notice of the fact that the issue of the
resiSnation of the four commissioners, albeit without complying with the law on
resiSnations, is an issue that has been in the public domain for some time now and is a
matter that the court cannot iBnore in determining the merits of this petition. The
lingering question is whether the commission can be said to be improperly constituted
purely on account of resignation of some of its commissioners. Section Z(3) of the Act
provides that the Commission shall be properly constituted notwithstanding a vacancy.
This position is confirmed by the provisions of Section 7A (4), (5) and (6) which
stipulate as follows:

Section 7A

Potition 212 of 20'18 l Konya Lew Roports 2024 Pag€ 9 ol 16



lsaiah Bi\,r,ott Kangu.ony v lndependent Electoral & Boundarios Commission & another [2018] 6KLR

(4) Whenever a vaciancy ocrurs ia the office of the chairyercon, the
vice-dtahperson shall acl as the chairprson and exercise the powen
and responsibiliti* of the dtairperson until such a time as the
chai rper*n i s appo i ntd.
(5) Where the positions of chairpercon and vice-chairper*n are vacant,
a men ber elerld by menfurs of tIre Commission shall act as the
chairperson and exercise tlrc powen and rcWnsibilities of the
chairperson until such a time as the chairpernn is appointed.

(5) Ihe provisions of sedion 5(l) shall rct apply to the vie-chairpercon
or a member acling as drairperen urder this section.

30. My finding is that the occurrence of a vacancy in the commission does not
invalidate the composition of the commission and it is for this reason that the
lawmakers enacted clear provisions regarding the prompt replacement of
commissioners upon the resiSnation of any one of them.

Paragraph 5 of the 2"d Schedule of the IEBC Act

31. ls Paragraph 5 of the 2d Schedule of the IEBC Act unconstitutiona I for offending
Article 250(1) and Article 248(2) (c) of the Constitution" The said paragraph provides
thaU

"The quorum for the <rl,tducl of 6osjness at a meeting of the
Commission shall be at least five memberc of the Commission."

Article 250 (l ), on the other hand, provides that; "eadt ammission shall consist of at
least thrce but ttot more than nine members."

Article 248 (2) (c) lists the IEBC as one of the said commissions.

32. ln determininS the constitutionality of the impugned provisions, the rules of
constitutional interpretation come into focus by providing guidelines on the manner of
interpretation.

13. On the interpretation of the Constitution, the Constitution itself at Article 259 (l )

lays down the principles that Courts must bear in mind and that must permeate the
process of constitutional interpretation. Article 259(1) provides that(I) II s

Constitution shall be interryetd in a manq that - h) oronntes its purposes. values
and principle: bl adyanes the rule of law, and tlrc human rithts and tundanental
ffins in the Bill of NthB: k) permiB the developastt of the law; and dl
@t Uit/.rt€s to E@d tovema,t@.

34. Under Article 159 (2) (e) of the Constitution this court is mandated to protect and
promote the purposes and principles of the constitution. Through numerous judicial
pronouncements, various cou(s have over lhe yearu developed principles of
constitutional interpretation some of which I will highlight as follows:

ln Paul Ssenogetere atf, Othen vs. lhe Attomey Gemral Constitutional Appeal no.
I of 2002) t2qxl UGSCI0) it was held that:

Petilion 212 of 2018 ll(6nF LawRsports 2024 PalE 10ot16.



I

lsaiah Bi\.ott Kang\ Dny v lndependont Electordl & Boundaries Commission & another [2018] eKLR

"it is a catdinal rule in anstitutional interpretation that provisions of a
constitution rl,ncerned with the same subject should, as much as

possible, be anstrued as omplementing and not ontradicting one
another. fhe constitution must be read x an integrated and ahesive
whole."

ln the case of I92 US 268 r 9.1t) the Supreme Court
of the United States pronounccd itself thus:

"lt is an elementaty rule of anstitutional anstrudion that no one
provision of the anstitution is to be segregated from the othen and to
be ansiderd alone, but that all the provisions bearing upon a
parlicular subjert are to be brought into view and be interpreted as to
effectuate the greatet purpose of the instrument."

The above decision also held sway in the case of Tinvefuze v Attornev General of
Utanda Constitutional Petition No 1 of 1997 [199713 UCCC the Constitutional Court
put it thus;

"The entire Constitution has to be rcd together as an integtatd whole,
not one particular prcvision destroying the other but ea.h sustaining the
other. This is the rule of harmony, the rule of ampletenxs. And
exhaustiveness."

35. The Court of Appeal of Tanzania concurred with this view in the case of Aftornev
General of Tanzania v Rev- C tooher Mtikila 120101 EA 13 where it observed that
the principle of harmony requires that the entire Constitution be read as one entity.

36. The Supreme Court also advocated a holistic interpretation of the Constitution !4
the Matter of Kenva National Human Rithts Commission, (Supreme Court Advisory
Ooinion Ref. No.l of 2012) where it stated

(a) "But what is nEant by a lnlistic interpretation of the Constitution"
It must mean interpreting the Constitution in context. ll is antexlual
analysis of a constitutional prcvision, reading il alongside and against
other provisions, so as to maintain a rational explication of what the
Constitution must be taken to mean in light of its history, of the issues in
dispute, and of the prevailing circurnstazces. Sucfi sclleme of
interpretation does not mean an unbridld extrapolation of disctete
constitutional provisions in each other, so as lo arrive al a desired
resly,lt."

ln State v Acheson 1991 20 SA SOS it was stated t rat..

(b) "The Constitution of a nation is mt simply a statute which
mechanically defines the strudurcs of pvemance and the relationship
futween the tovernment and the pverned. lt is a mirror reflecling the
"national sul" the ideotification of ideas and aryirations of a nation,
the articulation of the valu* botding its people and disciplining its
pvemment. fhe qirit and tenor of the Constitution must therefore
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preside and permeate t6€ process of judicial interpretation and judicial
discretion"

ln the case of Nioya & 6 Otherc v Attornev General & another [20041 eKtR the Court
stated;

(c) "Conslitutional provisions oughl to be interpretd broadly or
liberally. Constitutional prcvisions must be read to give values and
xpirations of the people. fhe Courl must appreciate throughout that
the anstitution, ol n*ssity, has prirciples and values emDx:,did in it
thal a @nslitt tion is a living piece of legislation. lt is a living
document."

37. Courts have also held that there is a general but rebuttable presumption that
statutes enacted by parliament are constitutional, until the contrary is proved. This
assumption is based on the fact that as peoples' representative, parliament usually
enacts laws to serve people and therefore understands the problems that the laws are

intended to solve. This was the view enunciated in the case of Hambardda
Dawalhana v Union of lndia Air (1960) AIR 554. where the Supreme Court of lndia
staled;

(l) "ln examining the anstitutionality of a statule, it must be assurned
that the legislature understands and appreciates lhe needs of the paple
and the laws it enacts are direcTd to prcblems which are made manifest
by experience and, the electd reprexntatives in a legislature and it
enacts laws which they ansider to be reasonable for purposes for whidt
they were enacld. Presumplion is therefore in f avour of the
<onstitutionality. ln order to sustai, the presunrytion of
@nstitutionalily, the court may take into aeount matlerc of comrrcn
knowledge, the history of the times and may assume every stale or facts

as eristing at tte time of legislation.'

38. lt was stated in the case of Ndvanabo v Attornev Ceneral of Tanzania 12001I EA

495 the burden is on the person allqing that a statute is unconstitutiona I to prove the

unconstitutionality or invalidity.

ln Nc Ka Lins & Another v The Director of lmmisralion (1999) I HXLRD 31s.th€

I

Court stated;

(a) "lt is generally accepled thal in the interpretation of a Cons0tuion
srct as tDe Basic Law, a putorciye approach is to 6e applid. fhe
adoption of a purpsive apprr;,a</n r's necessary Decause the Constitution
states general principle and erpresser pa4poses witlnut andescending
to particulafily and defrniliott of temr,. Gaps nd ambiguities are bund
to ari* and, in re*lving them, tfie courts are bund to give effea rc the
principles and purpose drery'ard in, and to be ascertar'aed hom, the
Constitutioa and relevant extrinsrc matenals. b, in asertining tlre lrue
meaning of the instrument, the @urts mutt onsider the purpose of lhe
instrument and its relevant provisioas as nrcII as tlrc language of its text
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in the light of the context, ontert being of partianlar importance in tlrc
interpretation of a anstitutional instrumqlt."

39. Applying the above principles to the instant case, I will now consider whether the
impugned provisions of the IEBC Act go aSainst Articles of the Constitution as the
petitioner had contended. ln doing so, I am alive to the fact that the duty of the court is
only to juxtapose the article of the constitution with the statute challenged and declare
whether the legislation is in accordance with or in contravention of the Constitution as

the Court should neither approve nor condemn a legislation. (See US v Butler 297 US

1t19351).

40. As a starting point, I note that the IEBC Act is a creature of the Constitution.
Arlicles 88 of the Constitution establishes the IEBC and provides under Clause 5 thal
the Commission shall exercise its powers and perform its functions in accordance with
this Constitution and national legislation, in which case the legislation in question is the
IEBC Act among other laws governing elections. ln my humble opinion the provision
under Article 250(1) for a minimum of three members of the commission and a

maximum of nine members shows that the framers of the Constitution gave the
appointing authority the latitude to appoint number of commissioners as long as they
did not exceed nine or go below three members.

41. ln this case, the number of the commissioners was reduced following resignations
and as I have already found in this judgment, the mere fact that some commissioners
have resigned does not invalidate the composition of the commission. All that the
reduction of the numbers does is to limit the operations of the commission especially in
respect to raising the quorum required for the meetings.

42. Turning to the issue of the quorum of the commission as stated in Paragraph 5 of
the second schedule of the IEBC Act, it is noteworthy that the issue of the quorum of
the commission only arises during the conduct of the business of the commission. My
humble view is that the issue of the quorum of the commission, even though tied to the
commission's membership, is not per se an issue that should lead to a declaration that
the commission is improperly constitutd as quorum will can only be the subject of a

challenge if the policy decisions of the commission are made without the requisite
quorum.

43. ln the instant case, the petitioner prays, inter alia, for a declaration that the
commission is illegal and constitutional for lack of quorum as a result of the
resignations. As I have already found in this judgment, the issue of the alleged
resignation of the four commissioner was an issue that was neither here nor there and
was not proved by any tangible evidence.

Blacks Law Dictionary (106 Edition) defines quorum as "the smallet aunber of
puple who mttt 6e prererrt af a m€eting * drat official deciions can fu made"

ln the case of Katiba lngtitule & { Odrcfs vs. fhe Attom€v Cenerel & 2 Otiers l20l8l
efLR. Mwita l. pronounced himself on the issue of the quorum of *re commission as

follows:
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a. "Quorum being the minimum number of Commissionen that mwt
be present to make binding der,isions, only maitrity ammissionerc'
decision can bind the Commission. Quorum was previously five
membrc out of the nine @mmi$ioner inc:ludint the Chairnan, a clear
majority of menfiers of the Con mission. With memberchip of the
Commission tducrd to seven, includiny the Chairperson, half of the
members of the Commission, or three @mmissioners now form the
quorum. lnstead of m*ing the qwrum higher, Parlian*nt redlurrd it to
thr* which is not god for the proper functioning of the Commission.
ln that regard therefore, in d*Non making process wlrcre decisions are
to be made through voting, only dxisions of mafurity of the
Commissionerc should be valid. Short of that anything else would be
invalid. For that rca*n paragraphs 5 and 7 of the Second Scfiedu/e are
plainly skewd and un@mtitutional."

44. Having regard to the above decision, I do not find any inconsistency between the
provision in Paragraph 5 of the Second Schedule of the IEBC Act and Article 250(l ) of
the Constitution. I find that the Act must have been enacted on the assumption or hope
that the Commission will be constituted with its maximum nine members which is not
the case in the instant petition Biven that only seven commissioners were appointed in
the current commission. Since quorum is composed of a clear mayority of memberc of
the commission, my take is that quorum cannot be a constant number as it is

dependent on the actual number of the commissioners appointed at any given time.
The question that we must ask is if quorum would remain five in the event that only
three commissioners are appointed because the constitution allows for a minimum of
three members. Would the quorum still be five" The answer to this question is to the
negative. My take is that the issue of quorum, apart from beinS a matter provided for
under the statute, is also a matter of common sense and construction depending on the
total number of the commissioners appointed at any given time because it is the total
number of commissioners appointed that would determine the quorum of the
commission and not the other way round. ln view of the above findings, I do not find
Paragraph 5 of the Second Schedule of the Act unconstitutional having found that it
was enacted on the belief that the maximum number of commissioners would be
appointed.

45. lt is worth noting that in the instant case, the lack of quorum has been occasioned
by vacancies in the commission which vacancies cannot be attributed to the fault of the
remaining commissioners or the Commission so as to warrant the issuance of a

declaration that the Commission is not properly constituted. ln any event, the
vacancies ought to have been addressed through the immediate recruitment of new
commissioners as I have already found in this judgment.

46. ln the present case, the petitioner argued that the current composition of the
commission is unlaMul and it cannot supervise the by-elections that are slated for 17rh

August 201 8. My finding is that the conduct of elections or by-elections is not a matter
that arises out of the resolutions or decisions made by the commissioners at a meetinB
of the commission but are dictated by the operation of the law following the

t
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lsaiah Bi,r/ott Kangwony v lnd€pondent Electoral & Boundarios Commission & another [2018] oKLR

declaration of vacancies by the speakers in the elective positions that are the subject of
the elections or by-elections. Section I6 of the Elections Act stipulates as follows:

P arl i amentaty el ections

16. (l ) Whenever a parlianrcntary election is to be held, the
Commission shall publish a noti@ of the holding of the election in the
Cazette and in the elearonic and print mdia of national circulation-

(a) in the case of a genetal election, at least ixty days before the date
of the general election; or

(b) in any olher case, upon the offr<r- of a Menber of Parliament
bxv.ming vacant and on receipt of a rntic:' issued by the respective
Speaker under subseclion (2),

(2) The notice referrd to under subs*tion (l) shall be in the
prescribed form and shall specify-

a. the day upn which potitical partie shall submit a party list in
ac(Drdarrc€ wih Article 90 of the Constittttion;

b. the day for the nomination of candklates for the parliamentary
elxtion; and

c. the day or days on which the pll $all be taken for the day specified
for nomination under paragraph (b)

(3) Wlpnever a vacancy occtns ih the National Assembly or the
Senate, the respective Speaker shall r'ssue a aotice in accordance with
Article l0l of the Constitution.

(4) The Commission shall within twaty one days ol reeipt ol the
notie issued under subseclio/i (2), transmit the notice to the relevant
returning offier.

A similar provision to the above section is contained in Section '19 of the
Electaon Act in respect to vacancies in the office of the Member of County
Assembly (MCA).

47. From the above provisions, it is clear that the Commission does not act on its own
motion through board room decision in determining that an election is to be conducted
or that a vacancy has occurred in the National Assembly, but acts only act upon
receiving a notice, of such a vacancy, from the Speaker.

48. Having considered the petition, the Constitution and the law and having regard to
my findings and observations in this judgment, lfind that the instant p€tition lacks merit
and the order that commends itself to me is the order to dismiss it with no orders as to
costs.

Dated, signed and delivered in opm court at Nairobi this l0s day of August 2018.

W. A. OKWANY
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16TH APRIL 2024

To

The Clerk

The National Assemhly

Parliament Buildings

Nairobi, Kenya.

Dear Mr. Samuel Njoroge,

RE: Memorandum on the lndependent Electoral and Boundaries Commtssion
(Amendment) Bill, 2024.

The lnter-Religious Council of Kenya (IRCK), on the basis of the sanctity of public

participation as a cardinal value of governance in Kenya, submits this memorandum for

consideration by parliament. IRCK was established as a society in 2005. lt is a national

coalition of all major faith communities (Christian, Hindu, and Muslim) in Kenya that
works together to deepen interfaith dialogue and collaboration among members for a
common endeavour to mobilize the unique moral and social resources of religious
people and address shared concerns.

Being a membership organization, the IRCK works through umbrella bodies known as

Religious Coordinating Bodies (RCBs) which have a presence in all the 47 counties in

Kenya. The Council has facilitated the formation of lnterfaith Networks in all 47 counties

that comprise members of the clergy as well as youth and women leaders for local-level

advocacy and implementation of programmatic interventions.

The Council endeavours to fulfill the Wsion "Faith communities living in peace;

united in social economic action in Kenya", being guided by the Mrssion.' "7o
promote a just society in Kenya through social economic transformation".

Since the advent of multiparty democracy in Kenya, electoral reforms have perpetually

attracted critical interest, enticed intense multisector debates, and unavoidably viewed

through lenses of mistrust in contemporary Kenya. Presidential elections in Kenya'

since 2013 under the Constitution of Kenya (2010) have remained hotly contested' and

the role of IEBC as a crucial constitutional commission with the sole mandate of
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managing elections from the front has been highly scrutinized, some approaches

challenged, and most recently, the conduct of some commissioners being questioned.

Technological imperatives, recruitment of commissioners, and the dynamics in electoral

malpractices have kept issues around election management a matter of critical public

interest.

No doubt, IRCK unequivocally holds that its quest to promote the Rule of Law and

Democracy in Kenya necessitates advocating for reforms that will ensure the conduct of
free, fair, and credible elections by the Elections Management Body (EMB) known as

IEBC, and that such is central to the survival of progressive democracy in Kenya.

Central to this is public confidence in IEBC, and the need for political non-interference in

how IEBC carries out its work. This non-interference must be seen before' during, and

after elections.

Particularly of note is that elections and their management are a public interest matter,

and must be an inclusive process, not consigned to political players.

It is in this breadth that IRCK and its membership proffer this memorandum to the

National Assembly for consideration, as hereunder;

Whereas via the Gazette Notice No. 2641 Dated 27th February 2023, whereby the

President and Commander-in-Chief of the Kenya Defense Forces H.E. Dr. William

Samoei Ruto, PhD, C.G.H., appointed the members of the Selection Panel for the

Recruitment of Nominees for Appointment as the Chairperson and Members of the

lndependent Electoral and Boundaries Commission (IEBC), and further on 2nd March

2023, took an Oath of Office at the Supreme Court, before the Chief itrstioe of Kenya

Hon. Lady Justice Martha Karambu Koome.

Whereas noting that dutifully the panel has discharged its role up and including the

advertising of vacancies for the position of the chairperson and six members of the

IEBC: receiving of applications and processing to the same to an advanced level

Appreciating the political processes to resolve some of the electoral processes artsing

from the contestations around elections including the bi-partisan parliamentary

committee and also the formation of the National Dialogue Committee (NADCO) by
parliamentary resolution of National Assembly on 16th, August 2023 and passed in the

Senate on 29th, August 2023.

And further cognizant of the attendant reports arising from the NADCO team including
its adoption by the Senate on the 2'1st of February 2024 and the National Assembly on

lhe 22nd of F ebruary 2024 .

Recognising the legislative proposals arising from these reports rncluding the IEBC

(Amendment) Bil 2024 that was published on 4th March 2024 and received in the
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National Assembly on 5th March for the purpose of debate and due process for law

making.

underscores that the said Bill, IEBC (Amendment) Bill 2024 has substantive

implications for the established IEBC Selection Panel.

Thus, hereby in response, would wish to present the memorandum in keeping with the

advertisement in the national dailies on the 8th of March requesting proposals in the

form of memoranda.

The memorandum is presented in good faith and in recognition of the need to safeguard

the interests and constitutional rights of the panel members and preserve the

institutional integrity of the nominating bodies as well as enhancing accountability and

the fidelity of processes for posterity.

Outline of key Concerns:

BiI Descriptions of Amends Concerns/
lssues

Remarks

The
lndependent
Electoral and
Boundaries
Commission
(Amendment)
Bi|l,2024

Some of the proposals in this
Bill include:

Proposal to amend the
lndependent Electoral and
Boundaries Commission Act
No. 9 of 2011 by deleting
provisions deemed obsolete
such as section 7A
subsections 4,5 and 6 that
were held to be
unconstituttonal by the High

Court.

Proposal to amend section 6
of the Act and include
experience in accounting or
ICT as additional professional
qualifications for appointment
as a member of the IEBC.

Proposal to replace the
current Fifth Schedule with a

We are in

support of the
proposals for
amendment of
Section 2 of No.
9 of 2011 except
to avoid a lacuna
in the event of a
vacancy in the
office of the
Chairman, the
Vice Chair has to
have the same
qualifications as
the chair. This is
to ensure
competence and
capacity in the
vice chair just as
much as it is

expected of the
chair.
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new and updated schedule.

Proposal to amend section 10

of the principal act to provide
that the term of the secretary
to the commission shall be
three years, renewable once.

Proposal to amend section 12

of the principal act and
provide that the commission
shall, after every general
election, review its operations
and make necessary changes
required to make its
operations more efficient.

Proposal to amend the First
Schedule to the Act to
increase the number of
members of the selection
panel from 7 to 9 to
accommodate a wide
spectrum of stakeholders
and interest groups.

Proposal to amend the
Second Schedule to the Act
and provide for the quorum of
the commission.

Additional
qualifications are
not mandatory,
other than the
fact that it would
be necessary for
the vice chair of
IEBC to hold
such
qualifications not
at variance with
those of the
chair, for the
reasons stated
above. (NB: The
chair is to hold
such
qualifications as
a judge of the
Supreme Court).

IEBC
AMENDMENT
B|LL 2024
(Transitional
Clause)

The seleclion panel existing
immediately at the
commencement of this Act
ceases to exist, but a person
who served as a member of
that selection panel may be
nominated to serve as a
member of the selection panel

Kenyans through
submissions
wanted an
expanded
selection panel
as reflected in

the proposed
Amendment of
the First

We welcome
the proposal to
expand the
selection panel
through the
Amendment of
the First
Schedule to No.

sl



appointed under this Act Schedule to No.
9 of 2011.

ln our
considered
opinion, it is
prudent not to
discard the work
already done by
the current
selection panel.

ln the spirit of
prudent use of
public finances,
the panel should
be allowed to
execute its
mandate, or if
need be, have its
mandate
renewed, with
additional panel
members added.

Further, the
capacity of the
members of the
current selection
panel is not at
issue, neither
has any citizen
petitioned
parliament to
depict any as
unmerited.

9 of 2011.

Consider the
current panel
finishing its
work and let the
new law take
effect for the
successive
panels.

We propose
that the
transitional
clause be
amended or
deieted for the
reasons stated
above.

The selection
panel existing
immediately at
the
commencement
of this Act
ceases to Exist
but a person
who served as a
member of that
selection panel
may be
nominated to
serve as a
member of the
selection panel
appointed under
this ACT... be
deleted and the
be stated aa
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follows.

The existing
Selection Panel
at the
commencenrent
of this act shall
finalise their
work and
subsequent
panels shal! be
established in
accordance
with this act.

Signed and submitted on behalf of the lnter-Religious Council of Kenya on 16th April
2024.

Signed:

.Nag4-"'
Abdirahman lsmail, OGW
Executive Director
lnter-Religious Council of Kenya

7lPat.



im' TH
a rlL r,wtrt\rtFttl | {G

OFFICE OF THE CHIEF REGISTRAR OF THE JUDICIARY

Our Rcf: JUD/CRI/23.2
Your Ref: NA/DDC/JLAC I 2024/ 60

Samuel Njoroge, CBS
Clerk of the National Assernbly
Clerk's Chambers
Parliament Buildings
P. O. Box 41842- 00100
NAIROBI

li :-E+pr{l2024
Itl 7\;;1 1i.'( r.l,/t,\, r.il

It F; (_'

lJ.q, IR(
l.: tv t.t) ( l )!,.t1- l<i..N\ .

RE: INVITATION BY JLAC TO GryE VIEWS ON THE INDEPENDENT
ELECTORAL & BOUNDARIES COMMISSION (AMENDMENT) BILL,
2024 (NATTONAL ASSEMELY BILLS NO. 10 OF 2024)

We acknowledge receipt of your letter Ref : NA/DDC/ILAC /2024160 dated 1 1th

O April2O24 on the above subject.

We have reviewed the contents of the Inrlependent Electoral & Boundaries
Commission (Amendment) Bill, 2024 whose objective is to give effect to some
of the recommendations and views submifted by the public during the
national dialogue discourse, and to make amendments necessitated by the
ciecision of the High Court in Katba Institute & 3 Others v Attorney General
& 2 Others [2018] eKLR.

We laud Parliament's efforts to amend the law to incorporate proposals that
came out of the national dialogue process and the decision of the High Court
in Katiba Institute & 3 Others v Attorney General & 2 Others [2018] eKLR and
write to draw the attention of the lustice & Legal Affairs Committee to
additional legislative reforms proposed by the Supreme Court in its
determination of the petitions lodged in the aftermath of the 2022 presidential
election.

Upon consideration of the evidence adduced rn the consolidated petitions, the
Supreme Court cor:cluoed that there were institutional dysfunctionalities
undermining the optimal functioning of IEBC and called ;er urgent legal, policy
and instituticnal reforms to address the glaring shortcomings within the
Cornt'!rissicn.

l'4ore specifically. the Suprq6" Court recornmended that.

a. Parliament should ionsiCer enhancing lhe siatutcry and regulatory
framewor< on the separate pclicy and administrative remit of IEBC.

b. IEBC ought to effe,jt fornlal internat guidelines that clearly dellneate the
policy, st|ategy, and oversight responsibilitv of the Chairperson and the
Commissiorrers; and deveic)p ;nstitutionalized guidelines on how to
manage the secaratron of acministrative ancl ooiicy donnains,

Sut-.ioF Crl,.t 3Jlrding lGrc'r;t,: tlu C::ariber [ , P 0. aot 3(t4'l -C0:m lNairott
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Article stipulates the requisite procedures and processes as well as the proper fora

for adjudication of such matters.

[go6] In the same vein, a prayer to declare the Chairperson in breach ofArticle 73

of the Constitution as sought by the znd and 3rd petitioners cannot be made in a
Presidential Election Petition.

[goZ] The Attorney General's plea to us to dismiss the Chairperson's allegation

that the National Security Advisory Council (NSAC) attempted to subvert the will
of the people must meet the same fate as the prayers by the 2nd and 3'd petitioners.

The Court is exercising in this consolidated Petition its exclusive original

jurisdiction under Article t6S (S) (a) of the Constitution. Consequently, the Court

is unable to make any definitive findings or issue any Orders on the matters raised.

[So8] The Court can however make recommendations or observations, or

structural interdicts besides giving advisory opinion under Article t63(6) of the

Constitution. Indeed, since 2or3, this Court has issued many recommendations

arising from the determination ofthe past three Presidential Petitions. From this

cause, we recommend and observe as follows:

D. RECOMMENDATIONS

(i) IEBC

[go9] On the basis of the pleadings and submissions in this consolidated Petition,

the Court retains a constitutional obligation to point out the institutional

dysfunctionality undermining the optimal functioning of IEBC. It is clear to us

that there are legal, policy and institutional reforms that are urgently required to

address the glaring shortcomings within IEBC. We therefore recommend as

follows:

p. E. P No. E005 OF 2 022 (Consotidoted *ith) P. E. P Nos. 8001, F1002, E003, 8004. E0o7 & E008 oF 2022 Page l25ofl33



(a) On corporate gouernarnlce issues

Parliament should consider enhancing the statutory and

regulatory framework on the separate policy and

administrative remit of IEBC.

1

2 IEBC ought tq effect formal internal guidelines that clearly

delineate oversight responsibility of

the ners; and develop

the separation

d the Chief

should be

ative edicts

(b) Ot

4. To ess where andwhen

it is pporting the

and storage of Fo 34C should

be to IEBC staffduring e election period.

5 IEBC should ensure that the servers supporting the elections

and tlose serving their internal administrative work are

distinct and separate. This would then allow the Court, should

the need arise, to carry out forensic imagng of tJre same

P. E. P No. E005 OF 2022 (Corsolituted wirh) p. E. p Ms. E001, E002, E003, Dm4, EOOT & E00E OF 2022 pagr 126 of 133



without compromising and/or infringing any third-party

agreements.

(c) OnstatutoryFortns

6 IEBC may consider simplifying and restructuring the Form

34A and include a column that accounts for stray ballots. In

addition, it may consider having only one section for total valid

votes. The independent body may also find it prudent to

thoroughly train its Returning Of6cers as to what constitutes

valid votes per this Court's decision.

IEBC ought to put in place specific mechanisms to allow for

special voting as contemplated under Regulation 9o of the

Elections (General) Regulations zorz.

(ii) Constitu tiono,l Reforms

[Bro] We are constrained to revisit the recommendation we made in Roila

Arnolo Odinga & Anothel. r:. IEBC & z Othos, SC Petition Presidential

Petition No. r of zorT; [zor7] eKLR regarding the need to extend the constitutional

timeline, within which to hear and determine a Presidential Election Petition. At

paragraph 4o3 of the Judgment, this Court underscored the need to extend the

fourteen-day limit, for purposes of efficient case management by the Court, and

also, to afford the parties sufficient time to ventilate their cases. We hereby make

a similar recommendation.

(iii) Conduct of the Proceedings Befote the Supreme Court

7

P.E.PNo.E005OIr2O22(ConsotidatedwitrP.E.PNos'E001,E002.8003'E004'E007&E0O8OF2022Pagel27ofl33



KENYA LAW REFORM COMMISSION

@
"A nhrdnt Asen.y [or Responsiv L.rv Re[orn
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when replyinS please quote

R"f NJ(LRCl8164lVO L.l ll(98)
and Date

KENYA LAW REFORM COMMISSION
REINSURANCE PLAZA

3RD FLOOR
TAIFA ROAD

PO. Box 34999-00100
NAIROBI, KENYA

llh ap1\l,lQ2!

The Clerk of National Assembly
Clerk's Chambers
National Assembly
Parlrament Building
P.O. Bcx 41842 -00100
NAIROBI

(Attn: Mr. Jeremiah W. Ndombi, MBS)

Dear J( rL(

RE: lNVlTAl'lON TO SUBMIT VIEWS ON THE INDEPENDENT ELECTORAL AND
BOUNDAP.TES COMMISS|ON (AMENDMENT) BrLL, 2024 (NATIONAL ASSEMBI-y BtLL
NO. l0 oF 2024) CO-SPONSORED By HON. KIMANI TCHUNG'WAH, EGH, Mp AND
HON. OPIYO V/ANDANYI. MP

Your ietter Ref N&DDC/.!LAC/2O24/6O dated ll'h APRIL.2024 refers.

The Kenya Law Reform Cornmission has analyzed the proposals and makes the follovuing
com mentr:

lcre0sr-x LRC PROPOSAL RATIONALE

5tandard provision
I

Clause l:
ihort
tirle

None

KLRC

2
"chaii rson by

Clause 2:
Amendm

l

a) Defihition fo The amendments are in line with lhe
ruling of the Constitutional Petitiorr
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ent of
tection 2

deleting the words "or
the vice-chairper5on or a

member of the
Commission when
discharging the functions
of the chairperson"

b) Read together with the
proposed amendments
to Section 7A and
paragraphs (5) and (7)
of the Second Schedule,
the implication is that
the chairperson cannot
designate a member as a
temporary chairperson:
Amending the quorum
of the Commission from
half the number of
commissioners to "five"

No. 548 of 2017: Katiba lnttitute and
3 Others V. Attorney General and 2
Others which declared the definition
of the term "chairperson" and the
provisions on quorum of IEBC to be
unconstitutional.

The amendments however raise the
following issues for deliberation:
a) How would the Commission

conduct its business. in
circumttances where the
chairperson is unable by any
reason to attend proceedings of
the Commission? (Note section 7
provides that the Commission
shall be properly constituted
notwithstanding a vacancy.
Section 78 which provided that in
the absence of the chairperson the
vice chairperson was to act as the
chairperson was declared
unconrtitutional. A vacancy may
occur by reason of death,
resignation or removal).

b) ln the event that the membership
of the Commission drops to
below five, no business can be
transacted by the Commission.

Clauses 7
and l0

It is proposed that section 36
of the Act be deleted and
substituted with a new Part
to be titled:
"Part lll- Delimitation of
Boundaries and Electoral
Units"
The proposed contents of
the Fifth Schedule should
form the substantive
provisions of this new Part.

By virtue of section 36 of Act No. 9
of 2011. the Fifth Schedule lapsed
upon the publication of the final
report of the delimitation of electoral
boundaries. The Schedule is therefore
The Fifth Schedule only dealt with
delimitation of boundaries during first
review.
Subsection (2) of the Section 36
provided that " This section shall lapse
upon the gazettement of the final
report in accordance with the Fifth
Scheduld' The report was gazetted in
2012 and therefore section 36 and the

2



Fifth Schedule lapsed ceased to have
any effect.

The Election Laws Amendment Act,
(No I of 20'17) introduced a new
section 36 which contained some
procedures for delimitation of
electoral units.
The procedures however are not
detailed enough and contain many
gaps and are not deemed sufficienl.
hence the need to pride a more
detailed procedure for the
delimitation of electoral boundaries in
Kenya. The Section did not re-
introduce the Fifth Schedule.
The Schedule was neither re-
introduced by any of the successive
amendmentt to the IEBC Act.
This Bill therefore cannot purport to
amend what does nor exist.

KLRC therefore recommends that
what is proposed as the contents of
the Fifth Schedule be converted into a

new Part of the IEBC Act to be titled:
"Part lll- Delimitation of Boundaries
and Electoral Units"

4 Other
clauses

Deletion of obsolete
provisions.
Expansion of relevant
professional qualifications
for the chairperson to
include information and
communication technology.
Term of office of the
Secretary/CEO IBEC

Selection panel for the IEBC

It is proper to delete obsolete
provisions of the Act.
Consider using a more inclusive term
e.g. "any other relevant field"

Similar offices in other Constitutional
Commissions provide for a term of
five years.
lncreasing the spectrum of the
selection panel for IEBC from 7 to 9 is
a policy issue and promotes wider
participation.

3



We thank you for your continued support and cooperation.

Yours

Joash Dache. MBS

'ECRETARY/CEOCopv to:

Hon. Winfridah Boyani Mokaya
Chief Registrar of the Judiciary of Kenya/Secretary
Judicial Service Commission
Supreme Court Buidling
NAIROBI

Mr. Marjan Hussein Marjan
Secretary/Chief Executive Offi cer
lndependent Electoral and Boundaries Commiirion
Anniversary Towers, 6'h Floor, University Way,
NAIROBI

Ms. Anne Njeri Nderitu, CBS

Registrar of Political Parties

Office of the Registrar of Political Parties

Lions Place. ln Floor
Karuna Close, Waiyaki Way Westlamds,
NAIROBI

Hon. Shadrack Mose
Solicitor-General
The State Law Office and Department of Justice

Sheria House. Harambee Avenue
NAIROBI
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REPt'BLrc Of KEXYA @
Teleptlone: +254(0)204022000
M*ile:0nn\357
Email: inlo@orpo.or.ke
Website: www.orpp.or.ke

Rel: RPP/FRP/3a Vol. Vll (63)

Clerk of the National Assembly
Clerk's Chambers
National Assembly, Parliament Buildings
P.O. Box 41842-00100
NAIROBI

Copy to:

,i lfHiVJ

i-l :'.'., ?.iiti -:, i

OBPP
Sl rc r.qthe nfiq Pohnc ol Po.t e t

Lion Place, 'l3r & 46 Floor
Otf Waiyaki Way
P.O. Box 1 13140606
Sadt C€fltre, Nairoti.

I Date:16tr April,2024

Dear Sir,

RE: MEMORANDUM ON THE INDEPENDENT ELECTORAL AND BOUNDARIES
coMMtsstoN (AMENDMENT) BtLL, 2024

Reference is made to the above subject matter.

This Oflice acknowledges receipt ol your letter dated 11h April 2024 and the attachment thereto
calling for submission ol views on the lndependent Electoral and Boundaries Commission
(Amendment) 8m,2024 (tEBC Biil).

Ann.eat! herewith is a signed memorandum of the Ofiice of the Registrar of Political parties on
the IEBC Bill.

Yours faithfully,

Ann N. Nderitu, CBS
Reoistrar of Political Parti EO

Oflice of the Attorney General
State Law Office and Department of Justice
Sheria House, Harambee Avenue
P.O. Box 401 12 - 00 t00
NAIROBI
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5 Clause l1 provides for transitional
provisions.

There is no tranrition and or savings clauies for the current Secretary to the
IEBC given that term of office has been revised form five years to three years.
It is noted that in line with clause I of the IEBC Bill, the IEBC Act,2024 i
supposed to come into force upon publication in the Gazette. While the
lnterpretation and Ceneral Provisions Act under Section 25 provides that
where one written law amends another written law, the amending written
law shall, so far as it is consistent with the tenor thereof, and unless a
contrary intention appears, be construed a, one with the amended written
law. it is key for clarity purpores for the Bill to contain transition clauses or
clarity with regard to computing the term of the Secretary to the
Commission.

O

ANN N. NDERITU. CBS

REGISTRAR OF POLITICAL PARTIEs

OFFICE OF THE REGIfiRAR OF POLITICAL PARTIE5

Page | 3
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POLITICAL PARTIES LIAISON COMMTTTEE (PPI-rC)

C/o Office of the Registrar of Political Parties, Lions Place, rst Floor
Karuna Close, Waiyaki Way, Westlands

P.O Box r13r-00606, Sarit Centre, Nairobi, Kenya.
Email: pplcparties@gn_Bi l.cern

Ref; fin.com zotrlog/24

Clerk of the National Assembly'
Main Parliament Building,,
Nairobi, Kenl'a.

zoth March zoz4

Saj..'r^

F (.-
"-r;p\r*L,R

Attn: Justice and Legal Affairs Committee

THE INDEPENDENT ELECTORAL AND BOI.'NDARJES COITMISSION
(AMENDMENT) BILL, 2024 PROPOSAI-S

Backgr.ound of PPLC

The Political Parties Liaison Committee is a tripartite dialogue platform thal--
comprises of all the fully registered political parties in Kenya, the Office of the
Registrar of Political Parties and the Independent Electoral and Boundaries
Commission.

Introduction

The National Assembly introduces the Independent Electoral & Boundaries
Commission (Amendment) Bill, zoz4 that seeks to among others:

i) Review the framework of selecting for appointment, members of the
Commission;

ii) Rwiew the term of office for the CEO to the Commission;
iii) Review the quorum of the meeting of the Commissioners
iv) Set out the procedure to be followed in the delimitation of electoral units;

These amendments stem from the presentations made by various stakeholders
before the National Dialogue Committee on the thematic area concerning Electoral
Justice and Related Matters.

We believe that these amendments emerging immediatell. after the zozz general
elections, aim to streamline the conduct and operations of the Commission to
enhance the realisation of its core mandate.

The Bill contains some progressive provisions that, if adopted by Parliament and
enacted into law, will help address the inherent problems faced by the Commission.

However, the Bill also includes provisions
seamless functional institution, as highlighted

enable a
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2
Qualifications

I*sue / What the Bill Provides

The Bill seeks to amend section 2 ofthe Act by aligning

the definition of the chairperson of the Commission

with the judgement of the High Court in the matter of

Katiba Institute & S Others -vs- AG & z Others

(zor8)

Deleting the definition of'first review"

Deleting the definition of 'former boundaries

commr-cslon

Deleting the definition of "issues arlsing"

The Bill seek to amend 5.6 of the Act on
Qualifications for appointment as chairperson
or member of the
Commission by proposing additional qualifications of
ICT & Accounting

Proposal/Recommendations

Ihe amendments seek to align the definition of the
Chairperson as provided for in Article 2So(2) of the
Constitution hence giving prominence to the Constitution
as the supreme lawof the land.

+k

Clause

(Interpretation)
I

In agreement

In agreemcnt

In agreement

There is need to review the qualifications. It is our
considercd view that mcmbcrs of the Commission only
need to hold degrees from recognized institutions of
learning. Additional qualifications can be acquired through
training & support fnrm the Secretariat that is composed of
technical personel.

2



3
Vacancar in
Officc

Chairpcrson

Members

the

of
&

The Bitl seeks to amend Sedion 7 by deleting

subsections (4), (5) & (6) that were declared

unconstitutional by the High Court in the matter of

Katiba Institute & S Others -vs- AG & z others
(zor8)

'Ihe Bill seeks to amend S. ro ofthe Act by deleting sub-
section (4) that provides that the CEO will serve a term
of five years but shall be eligible for re-appointment for
one further term of five years and substituting it with a
term of three years and may be eligible for a
reappointment for one further term ofthree years.

Where the constitution provides the manner of
appointment and further states plainly and unambiguously
the qualifications outlined in national legislation that one
must meet to be appointed to a particular position, these
requirements must be strictly followed.

we support this proposal as it will enhance diligence and
accountability. The Secretary will only be able to oversee a

single general election. If the Commissioners are satisfied
with the conduct of the office holder, then they will be
eligible for another additional single term.

4

(Secretary to the

Commission)

J

Audit of Elections

The Bill seeks to amend S.rz of the Act by creating an
additional subsc^ction that requires the Commission to
after every general election to review its operations &
make the necqssary changes required to make its
opcrations more efficient, effective, transparent &
accountable.

The Bill seeks to amend s.36 ofthe Act by adding a new
sub-section t<.r anchor provisions of the Fifth Sclredule
of the Act that provides the procedure for delimitation
of electoral units

It is good management practice to conduct a review of the
Commission's operations after every general elcction. This
review aims to verifo whether the process, systems &
operations werc executed according to the law and the
clections plan, and to identiry areas for improvcmcnt.

To achieve this objective, the Commission should in
consultation with other relevant stakeholdcm such as
PPLC a int a table firm to ca out the audit

iciven that the Fifth Schedule pertained to the initial
I review of electoral units under the Constitution of Kenva
I zoro, it is crucial that the procedure be integrated with tire
provisions of section 36 of the Act to guide future
exercrses.
Public participation being one of the key principles of
go\ernance in our Constitution and to realise this
objective, we prolrcse the following:

- There is need for clcar timelines for conductin

6
Procedure
delimitation
electoral
boundaries

for
of

3
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The Bill seeks to amend the First Schedule ofthe Act to
increase the number of members of the selection panel
from seven to nine so as to accommodate more
stakeholders and interest Broups.

The Bill seeks to amend the Second Schedule to the Act
to proride quorum of the Commission to be at least five
members of the Commission.

A further amendment to the effect that unless there is a
unaniruous decisiorr, arry ruatter beftrre the Commission
shall be by the concurrence of a majority of all thc
mcmbers of the Commission.
The Bill amends the Act by deleting the Fifth Schedule,
which has provisions that relates to the procedure for
dclimitation of electoral units in the first review.

public participation during the delimitation
exeFcrse

On public sensitization, the Commission shall
engage the media, avail equipment and prepare
materials for effective public education and
en ment

Increasing the membership of the selection panel
addresses the deficienry of inclusMty in the selection
process. The addition of two extra slots designated for the
PPLC will significantly enhance the political parties'

on in sha the future of the Commission.
In conducting the affairs of the Commission, there is need
for unanimity in arriving at its decisions,

The members of the Commission shall endeavour to be
guided by the principles of transparency and
accountability in the conduct of their business.

The period under reyiew has already been cxtinguished
and hence the Schedule is rendcred obsolete.

Yours Sincerely,

Evans Misati James
Chairman - PPIf Steering Committee

+k

I
Conduct of the
Business & Affairs
of the Commission

9
The Fifth Schedule
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t ELGIA

MEMORANDUM

From : Electoral Law and Governance lnrtitute for Afrlca

To : The Clerk of the National fusembly

Date : l6'h April, 2024

RE : The lndependent Electoral and Boundaries Commission (Amendment) Bill,2023

Background

o The Departmental Committee on Justice and Legal Affairs (J IAC) in the National
Assembly is established pursuant to the National Assembly Standing Order 216.
ln line with its mandate under Article ll80)(b) of the Constitution and the
National Assemblies Standing Order number 127(3). which requires the
Committee to study and review all legislations referred to it and further facilitate
public participation and other critical stakeholders' involvement in the legislative
and other business of Parliament. the committee has invited the Electoral Law
and Governance lnstitute for Africa (ELCIA) to submit representations/comments
on the Independent Electoral and Boundaries Commission (Amendment) Bill.
2023.

O Electoral Law and Governance lnstitute for Africa (ELGIA) is a Continental
organization headquartered in Nairobi. Kenya. working to strengthen and
consolidate constitutional democrary, good governance. and electoral processes

in African dialogue. electoral reforms. and advocacy. lt collaborates with
continental and sub-regional organizations. including the African Union. East

African Community (EAC), Southern Africa Development Community (SADC),

and ECOWAS. to enhance good governance and strengthen political institutions
through technical assistance. capacity building, advocary. and research.

1lr lrl!]
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Context

o The Bill seeks to amend the lndependent Electoral and Boundaries Commission
Act No. 9 of 2011. to give effect to some of the recommendations and views of
the public that were submitted during the National Dialogue Discourse on the
issues of Electoral Justices and Related Matters; Outstandint Constitutional
Matterst Fidelity to Political Parties/ Coalitions and the law on Multiparty
Democrary among others. One of the objectives of the amendment iJ to
streamline the Act by removing outdated provisions and making consequential
amendments to alitn with Court Judgments.

a lt i5 important to note that ELGIA provided technical support to the NADCO
process and agrees with most of the proposals and recommendationr contained
in the Report and the enabling Bills. This Memorandum elaborates on ELGIA's
considerations to inform the Committee about the proposed amendments.

Remarks. commentJ and recommendations on the Bill to amend the lndependent

t

Electoral and Boundaries Commission Act and for connected Dumoses.

Proposed
Amendment
Clauses

Observation Remark and Comments

Clause 6 of the Bill a The Bill proposes the
amendment of
Section 12 of the Act
to empower the
Commission to
review its operations
and implement
necessary changes to
enhance efficiency.
effectiveness.
transparency. and
accountability.
The Bill proposes the
Commission shall
publish the report
and tazette it.then

a

a The role of Parliament
in the review process

needs to be clearly
stated, especially since
some changes may
require not just

institutional but also
statutory reforms.

The amendment should
provide timelines for the
review process by both

o

2lr ',1,
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Jubmit it to
parliament.

houses of parliament.

Clause 7 of the Bill a The Bill proposer to
amend Section 36 of
the Principal Act.

a The Section which is

within the SavinSs

and Transitional part
of the Act and was
originally intended
for the first
boundaries review.

Clause lO of the
Bin

a The proposals under
the Fifth Schedule are
substantive
provisions and
therefore cannot be
in as a Schedule
within an Act. This is

because they make
reference to the
Constitution and not
the enabling
provisions in the Act.

Recommendation on Clause 7
And lO of the Bill:

EL6IA urges the Committee to
adopt the provisions under the
harmonized lndependent
Electoral and Boundaries
(Amendment) Bill, 2023.
Regarding boundaries units
(Annexed herewith). The Bill
was submitted by IEBC to the
Justice and Legal affairs
Committee (JLAC).

3ll',r rr,'



t ELGIA

The harmonization of the Bills
will ensure there is no
duplication over the same
subject matter.

The Bill proposes;

Repealing the entire Section 36
of the principal Aa. For the
following reasons;

a. Part V of the Act.
the Savlngs and
Transitlonal
Prorrlslons under
IEBC Act is no
longer existing in
law. The general
principle is that
transitional
provisions in a
,tatute end upon
enactment of the
Primary statute,

b. Insert the
Proposals in the
Bill by creating a
part with the title
'Dellmltatlon of
Electoral
Boundarles'
within the
substantive part
of the Aa. ln
effect. all that is

proposed in the
Fifth Schedule
will form part of
the sections

within the
primary Act.

4lt'l 11 e
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c. The Bill is more
elaborate on the
role of Parliament
and provides
operation
timelines of the
proce55.

d. ln the First Past

the Post electoral
system,
boundaries
delimitation is a

critical issue for
representation.
The proposals

contained in the
Fifth Schedule are
very rubstantive
and should not
be included in a
schedule within
an Act, For this
reason, the Bill

ProPoses an
amendment to
create Part lll of
the Act titled
Delimitation of
Boundaries of
Electoral Unlts.
This part provides
a comprehensive
legal framework.
procedures for
delimitation.
scope of
procedures

including public
participation. and
detailed
operation
timelines from
commencement

5lPage
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to gazettement of
the final
boundaries. These
timelines are
aligned with the
Boundaries
Review
Operation Plan
(BROP)

developed by the
Commission.

Concluslon

ELGIA played a critical role in providinS technical. administrative and material iupport
that ensured NADCO iuccerifully completed its work in line with the Notice of Motion
and Dialogue Agreement framework that was passed by Parliament. lt i, against this
backdrop. that ELGIA still reaffirms its commitment during this crucial implementation
phase of the legal reforms procers that ushers the country into the 2027 electoral cycle.
This will be key to the consolidation of democratic governance in Kenya.

Fe Odhlambo Ovruor
Executive Director,
Electoral Law and Governance lnrtitute for Africa GLGIA)

6 l l'rr r1 L'



The Independent Elecloral and Boundaries (Amendmenl) Bill, 2023

THE INDEPENDENT ELECTORAL AND BOUNDARIES (AMENDMENT) BILL,2023

A Bill for

AN ACT of Parliament to amend the Independent Electoral and Boundaries Commission Act
and for connected purposes

ENACTED by the Parliament of Kenya, as follows-

short tille l This Act may be cited as the lndependent Electoral and Boundaries
Commission (Amendment) Act, 2023.

2, Section 2 ofthe Independent Electoral and Boundaries Commission
Act, 201 l. (hereinafter referred to as "the principal Act") is amended
by-

(a) inserting the following definitions in their proper alphabetical
order-

"city" has the meaning assigned to it under the Urban Areas

and Cities Act,20l I and includes capital city, city county and

urban areas:

"densely populated area" means an area whose population

density is above the national average:

"population quota" has the meaning assigned to it Article
Article 89(12) of the Constitution;

"sparsely populated area" means an area whose population
density is below the national average;

"urban area" has the meaning assigned to it under the Urban
Areas and Cities Act,201I and includes capital city, city
county and urban areasl and

(b) deleting the definition olthe term "issues arising".

Amendment of No. I
of20l l

3. The principal Act is amended by inscrting the following new Part
immediately after section l6-

PART III-DELIMITATION OF BOUNDARIES OF
ELECTORAL UNITS

Procedure for
delimitation of

l6A. ( l) The Commission shall discharge its
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electoral boundaries

Scope of procedurcs

mandate of the delimitation of
boundaries of constituencies and wards
in accordance with the Constitution, this
Act and any other law.

(2) The procedure for delimitation of
electoral units shall be as set out under
this Part

l68. The procedure for delimitation of
boundaries of electoral units include-

(a) publication of a notice and

initiation of the delimitation of
process;

(b) preparation of the preliminary
report;

(c) ascertainment of the number of
inhabitants of Kenya;

(d) Determination of timeframes;
(e) particulars ofthe report;
(0 public sensitization and

participation process;

(g) preparation of the revised report;
(h) adoption ofthe repo(;
(i) consideration by Parliament;

O preparation and publication of
the final report;

(k)judicial review of a decision of
the Commission; and

(l) preparation and dissemination of
maps.

l6C. Subject to the provisions of Article 89

of the Constitution, the matters to be

addressed in delimitation of electoral

boundaries are-
(a) review of the names and

boundaries of constituencies;

(b) review of the number, names and

boundaries of wards;
(c) re-distribution of wards affected

by any changes in the boundaries

Matters !o bc
addressed in
delimitation of
electoral boundaries
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Notice of delimitation
ofelectoral units

of constituencies; and

(d) ensuring that the number of
inhabitants in each constituency

and ward is as nearly as possible,

equal to the population quota as

provided for by Article 89(5) of
the Constitution and that such a

process-

(i) allows for variation of
margin of not more than

the limits provided under

Article 89 (6) of the

Constitution in relation to

cities, sparsely populated

areas and other areas;

(ii) takes into account the

provisions of Article 89
(7) (b) of the Constitulion
that provides for the

progressive realization of
the requirement that the

number of inhabitants in
each constituency and

ward to be as nearly as

possible, equal to the
population quota;

(iii) takes into account the

the most recent

enumerated figures of the

national census .

I 6D. ( I ) Whenever it is necessary to
review the names and boundaries of
electoral units in accordance with Article
89 (2) and (3) of the Constitution, the

Commission shall notifu the public ofl-
(a) the intended review;
(b) invite representations from
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Notice of delimitation
ofelectoral units

Preliminary repon

interested parties; and

(c) specifu the period within which
the Commission shall publish

the preliminary report.
(2) A notice under sub section (l) shall
be accompanied by a preliminary
report containing the particulars set out
under section l6G.

l6E. (l) Whenever it is necessary to review
the names and boundaries of electoral units
in accordance with Article 89 (2) and (3) of
the Constitution, the Commission shall
notifu the public of-

(a) the intended review;
(b) invite representations from

interested parties; and

(c) speci! the period within which
the Commission shall publish

the preliminary report.
(2) A notice under sub section ( I ) shall
be accompanied by a preliminary report
containing the particulars set out under

section l6G.

l6G. ( I ) The preliminary report shall
contain the fol lowing particulars-

(a) the proposed delimitation of
boundaries for constituencies and

wards including-
(i) the actual proposed names

of every constituency

and ward; and

(ii) description of the

proposed boundaries.

(b) the specific geographical and

demographical details relating to
such delimitation including-

(i) the population quota for
constituencies and wards;
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Refer€nce materials

(ii) the number of inhabitants

in every constituency

and ward;

( iii) a classification in
relation to each electoral

area indicating whether

it is a city, a sparsely

populated area or other

area; and

(iv) an indication of the

proposed margin of
change from the

population quota.

(2) Where the Commirrion makes a

determination to vary the population quota

as provided under Article 89 (6) of the
Constitution. the Commission shall. provide
reasons for each variation and ensure such

determination is in line with the principles of
fair representation and equality of vote.

l6H. ( I ) The Commission shall, use as its
primary reference material-

(a) the final report of the latest

review of electoral units;

(b) the latest official population

census reponl and

(c) Gazette Notices on citier and
urban areas issued under the
Citiei and Urban Areas Act.

201l.

(2) The Commission may use as its
secondary reference material

(a) the reports of County Boundary

Review Panels; or

(b) other relevant data.

(3) The County Boundary Review Panels
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Ascenainment ofthe
inhabitants of Kenya

Preliminary repon to
be publicized

shall conduct their business as the

Commission may, by guidelines

determine.

16l. (l) For purposes of determining the

population quot4 the Commission shall

ascertain the number of inhabitants of Kenya,
from-

(a) figures contained the latest

o{Ticial national population

census report, if such report was

prepared not more than three

years before the delimitation
exercise; or

(b) oflicial population estimates

certified by the National Bureau

of Statistics, if the census report

was prepared more than three
years before the delimitalion
exercise.

(2) Despite sub section (l), the

Commission shall, subject to the

timelines set out under A(icle 89 (2) of
the Constitulion, conduct the

delimitation exercise after the conduct of
the national population census.

(3) The National Bureau of Statistics
shall, as soon as possible after the

completion of every national census,

submit a copy of the report to the

Commission-

l6J (l) The Commission shall-
(a) publicize the preliminary report

in its website and in at least two
newspap€rs of nationwide

circulation;

(b) invite the public to make
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Public sensitization

Public hearings

representations on the proposals

contained in the report; and

(c) put in place administrative
mechanism for receiving

representations from the public.

(2) The period set aside for receiving
representations from the public on the
proposals contained in the report under

this section shall not be less than thirty
days.

l6K. ( I ) The Commission shall, upon

notification of the public of the intended

delimitation of boundaries under section

l6D, provide the framework for sensitization
and participation ofthe public.

(2) The Commission may engage the

media, avail equipment and prepare

materials for effective public education

and engagement.

I 6L. ( I ) The Commission shall conduct
boundaries review hearings in every county
and may constitute County Boundary Review
Panels for purposes of facilitating public
hearings.

(2) Before engaging in the county

boundaries review hearings, the

Commission shall notifu the public of
date. time and place ofsuch hearingsl

(3) Representations to the Commission
may be made orally or in writing.

(4) The proceedings of all boundary
review public hearings shall be recorded,
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Preparation ofthe
revised report

Consideration by
Parliamcnt and
preparation of final
report

translated and transcribed

l6M. ( I ) Upon completion of the public
hearings the Commission shall review the
proposed delimitation of boundaries and

submit the report to the National Assembly.

(2) The revised report shall be based on

the feedback received during the public
consultative process, subject to the

relevant provisions ofthe law.

(3) Where the Commission makes a

determination to vary the population
quota as provided under Article 89 (6)

of the ConJtitution, the Commission

,hall. provide reasons for each variation
and ensure ruch determination is in line
with the principles of fair representation

and equality of vote.

l6N. (l) The revised report shall be

submitted to Parliamentary Committee which

shall, within thirty days, consider the report

and forward its recommendations to the

Commission.

(2) Within fourteen days of the expiry of
the period provided for in subsection ( I ),
the Commission shall upon receipt and

considerations of Parliament and

representations from the public, prepare

the final report for publication in
lhe Gaze e -

(3) lf Parliament fails to make

recommendations within the period

specified in subsection (l), the

Commission shall publish its report in
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t

Preparation

dissemination

maps

and

of

accordance with sub section (2).

(4) Notwithstanding any other law,
where the final report is not published in

accordance with the provisions of sub

section (3) the Commission shall, within
seven days of the submission of the said

report, cause the report to be published

in at least two dailies of national

circulation and such publication shall

have effect as if it were done in
the Gazetle.

l60. (l) The Commission shall prepare and

publish maps-
(a) for all the new electoral units in

accordance with the final report;

(b) for the respective constituencies

in every county; and

(c) for wards in every constituency.

(2) The Commission shall provide

copies the maps to Parliament and

publish all the maps in its website.

I 6P. ( I ) A person may apply to the High
Court for review of a decision of the

Commission on the delimitation of electoral

boundaries.

(2) A decision of the High Court in an

application brought pursuant to sub

section ( l) shall be final.

(3) An application for the review under

this section shall be made within thirty
days ofthe publication ofthe decision in
the Gazette and shall be heard and

determined within three months of the

date on which it is filed.

Review ofdecisions
of the Commission

t
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Maintenance of
records

l6Q.The Commission shall ensure that all
documenls, materials. publications. reports

and recommendations arising from the

delimitation process are maintained in a
form that is accessible and usable by

members of the public.

l6R. lt shall be the duty ofthe Director of
Survey and Director-Ceneral of the Kenya
National Bureau of Statistics and every

public o{Iicer whose services are required by

the Commission for purposes of the

delimitation of electoral boundaries to
provide the necessary technical support.

I

Duty ofcertain
ofTices to cooperate
with the Commission

I

4. The principal Act is amended by re-naming-
(a) Part Ill as Part lV immediately before section l7; and
(b) Part IV as Part V immediately betbre section section 25; and
(c) Parrt V as Part VI immediately before section 32.

Repeal ofsection 36
ofNo. 9 of20ll.

5. Section 36 the ofthe the principal Act is repealed.

Deletion of F-ifih
Schedule to No.9 of
20t t.

6. The principal Act is amended by deleting the the Fifth Schedule.

MEMORANDUM OF OBJECTS AND REASONS

Statement of Objects and Reasons of the Bill

The principle object of this Bill is to amend the Independent Electoral and Boundaries
Commission Act to remove provisions which became spent after the first review of electoral
boundaries.

By vinue ofsection 36 ofAct No.9 of20l l, the Fifth Schedule lapsed upon the publication of
the final repo( of the delimitation ol'electoral boundaries.The Election Laws Amendment Act,

a
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2017 introduced a new section 36 which contained some procedures for delimitation ofelectoral
units. The procedures however are not detailed enough and contain many gaps.

This Bill seeks to repeal section 36 and the Fifth Schedule and replace the same with substantive
provisions on he delimitation ofboundaries ofelectoral units under the proposed new Part III.

The purpose ofthe proposed amendment is to provide for a complete procedure for the
delimitation ofelectoral boundaries and to address identified gaps.

Statement on the delegation of legislative powers and limitation of fundamental rights and
freedoms

The Bill does delegate legislative powers to the Commission but does not it limit fundamental
rights and freedoms.

Statement as to whether the Bill concerns county goyernments

The Billaflects the functions of the county governments and is therefore a Bill concerning
counties for purposes ofthe Standing Orders.

Statement as to whether the Bill is a money Bill within the meaning of Article l14 of the
Constitution

The Bill is a money Bill for the purposes of Article I | 4 of the Constitution as the enactment of
this Bill will occasion additional expenditure of public funds.

Dated.......2023.

Chairperson
Justice and Legal Affairs Committee

National Assembly

D
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SUBMISSIONS AND
RECOMMENDATIONS ON THE IEBC

(AMENDMENT) BILL 2024 CURRENTLY
IN THE NATIONAL ASSEMBLY

By the Chairman of the IEBC Selection Panel,
Dr Nelson Makanda
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L Background

Further to the conclusion of the zozz general election, the resignation of three
Commissioners, the removal of another through a tribunal and the retirement of the
chairman and two commissioners upon their tenure at the independent electoral and
Boundaries Commission (IEBC) coming to an end; H.E. President William Samoei Ruto
assented to law the Independent Electoral and Boundaries Commission (Amendment)
Bill zozz on z3rd fanuary zoz3, making it a newly amended Act of Parliament guiding
the operations of the Independent and Electoral Boundaries Commission ( IEBC).

The Bill sponsored by the National Assembly Majority Leader, Hon. Kimani Ichung'wa
proposed expansion of the IEBC selection panel to include; two slots for the
Parliamentary Service Commission, the Inter-Religious Council of Kenya to have two
slots, one slot for the Public Service Commission and another slot each for the
Political Parties Liaison Conrmittee and the Law Society of Kenya.

The composition of a complete IEBC selection panel was intended to pave the way for
the recruitment of new IEBC commissioners to spearhead elections at the electoral
body. However, the Azimio la Umoja one Kenya Alliance remained opposed to the
formation of the IEBC selection panel demanding a political parties-led and a more
inclusive process for reconstituting the IEBC. The opposition further organized a

series of demonstrations in various parts of the country to protest among others the
high cost of living and an audit of the zozz Presidential Election.

To resolve the stand-off berween the Govemment and the opposition over the
destructive and fatal protests, the National Assembly and the Senate established the
National Dialogue Committee on Wednesday, 16th August zoz3, and Tuesday, zgth
August 2023 respectively. The mandate of the Committee was to facilitate dialogue
and consensus building and recommend appropriate constitutional, legal, and policy
reforms on issues of concern to the people of Kenya, as framed by the National
Dialogue Committee, in line with the Constitution and the laws of the Republic of
Kenya and respecting the functional and institutional integrity of state organs.

II. National Dialogue Committee (NAIrco)

In accordance with its mandate, the NADCO invited members of the public and
stakeholders to make representations on any or all of the five (5) issues as framed by
the National Dialogue Committee. One of the five issues was Electoral ,ustice and
Related Matters. To address this, the NADCO introduced amendments to the IEBC Act
vide the IEBC (Amendment) Bill zoz4.

IEBC (Amendment) Bill 202l+

As a result of the NADCO process, the IEBC (Amendment) Bill2ozr+ has been presented
to the National Assembly-

Having reviewed the Bill, I have the following concems:
2
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I

PROPOSED AMENDMENTS TO THE INDEPENDENT ELECTORAL AND BOUNDARIES

COMMISSION (AMENDMENT) BILLI 2O2II

a) Proposal to amend the Independent Electoral and Boundaries Commission Act
No.9 of 2ou by deleting provisions deemed obsolete such as section 7A
subsections 4,5 and 6 that were held to be unconstitutional by the High Court.

b) Proposal to amend section 6 of the Act and include experience in accounting or
ICT as additional professional qualifications for appointment as a member of
the IEBC.

c) Proposal to replace the current Fifth Schedule with a new and updated schedule.

d) Proposal to amend section 10 of the principal act to provide that the term of the
secretary to the commission shall be three years, renewable once.

e) Proposal to amend section 12 of the principal Act and provide that the
commission shall, after every general election, review its operations and make
necessary changes required to make its operations more efficient.

f) Proposal to amend the First Schedule to the Act to increase the number of
members of the selection panel from 7 to 9 to accotnmodate a wide spectrum of
stakeholders and interest groups.

g) Proposal to amend the Second Schedule to the Act and provide for the quorum
of the commission. In agreement and in support of the proposals for
amendments except to avoid a lacuna in the event of a vacancy in the office of
the Chairr.nan, the Vice Chair has to have the sarrre qualifications as the chair.
This anrendment goes contrary to the general spirit among Christians and

religious leaders in Kenya who hold the view that the IEBC Chairman does not
necessarily have to be an advocate of the High Court. This requirement of the
Vice Chairman having qualifications such as those of the Chairman now makes

the leadership of the IEBC a lawyers preserve.

O]u,rconee!tri

a) We agree and are in support of the proposals for amendments except on the
provision that "to avoid a lacuna in the event of a vacancy in the office of the
Chairman, the Vice Chair has to have the same qualifications as the chair".

b) Additional qualifications are not mandatory, other than the fact that it would be

necessary for the vice cl-rair of IEBC to hold such qualifications not at variance
with those of the chair, for the reasons stated above.

PROPOSED AMENDMENT TO THE IEBC AMENDMEI{T BILL 2024 (TRANSITIONAL

CI,AUSE)

a) The selection panel existing immediately at the commencement of this Act

ceases to exist, but a person who served as a metnber of that selection panel

may be nominated to serve as a member of the selection panel appointed under
this Act.

3
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a

The concerns of the Members of the Selection Panel chaired by Dr Nelson Makagla

a. What happens to the work already done by the current panel? In the spirit of
prudent use of public finances, public money must not be used imprudently.
The panel should have its mandate reneM/ed with additional members added.

b. What happens to the applicants who had already submitted a complete set of
documents to the Selection Panel in accordance with the law? Don't we risk
litigation and the further encumbrance on the Selection Panel work?

c. Kenyans through their submissions wanted an expanded selection panel and
not the disbandment of the existing panel.

d. The current Panel was duly constituted under current law and in keeping with
the nominating bodies process, where is the fairness in its arbitrary dissolution
or dismissal?

e. Why should the panel be punished for no defined crime under the law?

Recommendations:

a. While upholding the provision that "The selection panel existing immediotely ot
the commencement ol this Act cedses fo Exisf but a person who served as o member
of thot selection ponel ntoy be nominoted to serve as a member of the selection panel
appointed under this Act"... Provide that:

b. All the members of the selection Panel existing immediately at the
commencement of this Act shall be compensated fully for the work they

the dissolution of the Selection Pan€l by way of the enactment of thisAqt.

The work done by the existing Selection Panel at the commencement of this Act
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