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CHAIRPERSON'S FOREWORD

On behalf of the Public Petitions Committee and pursuant to provisions of Standing Order 227,it
is my pleasant privilege and honour to present to this House the Report of the Committee on

Probable Loss of Investments in Cytonn High Yield Solutions Platform. The petition was

conveyed to the House pursuant to Standing Order No. 225 (2) (b) by the Speaker of National

Assembly.

The Committee considered the Petition and observed that the Petitioners were investors in Cytonn

Company Ltd who had invested in the Cytonn's Cytonn High Yield Soultions Platform. Cytonn

Investments Ltd dealing capital investments and real estate placed adverts for one-bedroom

apartments valued at Kshs. 7.8 million at a project named 'The Ridge 'under LR NO. 2822313,

along Kiambu Road in Kiambu County.

It is worth noting that the Petitioners under off plan scheme purchased the proposed houses

however, the company could not deliver the houses on time. The Committee admitted additional

list of petitioners who had valid contracts with Cytonn.

In response to the prayers sought by the Petitioner, the Committee recommends a raft of
recommendation's including a recommendation that the House considers allowing the Official
Receiver to complete the process and realise funds to pay the creditor. The Committee also

recommends that the Capital Markets Authority fast tracks the "Alternative Funds Regulations"

for private Markets so as to seal loop holes by rogue operators. Additionally, the Committee

recommends that the House considers amending the Capital Markets Authority Act CAP 485,{ to
provide for an expanded market conducive environment for capital markets. This will help cushion

investors specially those engaged in the real estate business. This can be done with the agenda of
affordable housing in mind.

In conclusion the Committee recommends that the CEO of Cytonn be held personally liable for
the loss of funds. The Committee recommends that he be investigated thoroughly and proper

charges be preferred for him in the Court of Law.

The Cornmittee wishes to thank the Offices of the Speaker and Clerk of the National Assembly for
providing guidance and necessary technical supporl without which its work would not have been

possible. The Chairperson expresses gratitude to the Committee Members for their devotion and

commitment to duty during the consideration of this Petition.

On behalf of the Committee, I now wish to table this report before the House.

THE HON. NIMROD MBITHUKA MBAI, M.P.
CHAIRPERSON. PUBLIC PETITIONS COMMITTEE
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PART ON"E

1. PREFACE

1.1 Establishment and Mandate of the Committee

The Public Petitions Committee is established under the provisions of Standing Order 2084 with

the following terms of reference:

a) considering all public petitions tabled in the House;

b) making such recommendations as may be appropriate with respect to the prayers sought in

the petitions;

c) rcconlmending whether the findings arising from consideration of a petition should "be a

debated; and

d) advising the House and reporting on all public petitions committed to it.
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1.2 Committee Membership

The Public Petitions Committee was constituted in October 2022 and comprises of the following
Members:

Chairperson
Hon. Nimrod Mbithuka Mbai, M.P.

Kitui East Constituency
United Democratic Alliance (UDA)

Vice Chairperson
Hon. Janet Jepkemboi Sitienei, M.P
Turbo Constituency

Independent

Hon. Patrick Makau King'ola, M.P.
Mavoko Constituency

Wiper Democratic Movement-Kenva
rWDM-K)

Hon. Edith Vethi Nyenze, M.P.

Kitui West Constituency

Winer Democratic Movement-Kenva
(WDM-K)

Hon. Ernest Kivai Ogesi Kagesi, M.P
Vihiga Constituency

Amani National Consress (ANC)

Hon. Maisori Marwa Kitayama, M.P.
Kuria East Constituency

United Democratic Alliance (UDA)

Hon. Joshua Chepyegon Kandie, M.P
Baringo Central Constituency

United Democratic Alliance (UDA)

Hon. John Walter Owino, M.P.
Awendo Constituency

Oranse Democratic Movement (ODM)

Hon. Bernard Muriuki Nebart, M.P

Mbeere North Constituency

Indenendent
Hon. Bidu Mohamed Tubi, M.P.
Isiolo South

Jubilee Partv (JP)

Hon. Caleb Mutiso Mule, M.P.
Machakos Town Constituency

Maendeleo Chap Partv (MCCP)

Hon. John Bwire Okano, M.P.
Taveta Constituency

Winer Democratic Movement-Kenva
(WDM-K)

Hon. Peter Mbogho Shake, M.P.
Mwatate Constituency

Jubilee Parfv (JP)

Hon. Sloya Clement Logova, M.P.

Sabatia Constituency

United Democratic Alliance (UDA)

Hon. Suzanne Ndunge Kiamba, M.P.
Makueni Constituency

Wirrer Democratic Movem ent-Kenva
(WDM.K)
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1.3 Committee Secretariat

The Public Petitions Committee is facilitated by the following members of Secretariat:

Lead Clerk/Team Leader
Mr. Samuel Kalama

Principal Clerk Assistant II
qrfi'#tpn

Ms. Anne Shibuko

First Clerk Assistant

Mr. Willis Owino Obiero

Clerk Assistant III

Ms. Patricia Gichane

Legal Counsel II

Mr. Andrew Shangirai
Principal Sergeant at Arms

Ms. Lilian Mburugu
Media Relations Officer

Ms. Miriam Modo
First Clerk Assistant

Mr. Shadrach Omondi
Legal Counsel II

Mr. Martin Sigei

Research Officer III

Mr. Yezel Jilo
Sergeant at Arms
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PART TWO

2. PETITION NO. 7 OF 2022 REGARDING PROBABLE LOSS OF
INVESTMENTS IN CYTONN HIGH YIELD SOLUTIONS PLATFORM

2.1 INTRODUCTION

l. Public Petition No. 7 of 2022 by Mrs. (Amb.) Josephine Awuor, Mrs. Caroline Atieno,
and Mr. Omondi Abonyo who are investors in Cytonn Company Ltd regarding
probable loss of investment in Cytonn High Yield Soultions Platform was presented
to the House by the Hon. Samuel Atandi on l6tl, November, 2022.

2. A company named Cytonn Investments Ltd dealing in capital investments and real
estate placed adverts for one-bedroom apartments valued at Ksh. 7.8 million at a
project named 'The Ridge 'under LR NO. 2822313, along Kiambu Road in Kiambu
County.

3. Investors who opted for 'off-plan' arrangements started making their payments in
2017 and made continued making regular payments as and when required;

4. Despite the very little activity on site, Cytonn Investment Ltd through their
representatives kept explaining to investors/depositors verbally that they were
finalizing other devel opments ;

5. Investors made an initial instalment of l\Yo of the sale value plus booking fee of Ksh
50,000;

6. By year 2018, some investors/depositors who were paying by instalment had paid in
excess of Kshs3.9 million during which time it seemed the company had started
experiencing internal financial problems, since no construction ever started;

7. Those who feared for their investments and started asking for refunds were told they
would incur a mandatory l0% loss on their deposits;

8. In September 2019, when many investors/depositors began seeking refund, the
Company announced that it would put the money in its substituent platform, i.e.
Cytonn High Yield Solution, for one year to earn interest at l8o/o and then start
refunding;

9. In2020, Cytonn Investments Management PLC began blaming COVID-I9 pandemic
intemrption and promised to refund the investorsin202l,during which time they kept
sending statements to show interest was being earned;
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10. Later, an adntinistrator was appointed and the Company continued to experience

finar-rcial difliculty, and to-date nothing has come to Ii'uition with regards to investors'

money, nor had lhc llidge project taken ofl

I l. Notwithstanding this challenge, the Company has ostensibly kept their posts alive on

social media platforms on investment analysis to dupe the investors and unsuspecting

Kenyans that it is liquid and in optimum operational capacity;

12. The Company has been trying to sell off some of its properties in vain and might thus

dissolve with depositors' money;

13. Efforts to ensure the company honours the agreement with the investors have not been

productive dcspite further engagement with the Capital Markets Authority (CMA);

14. To the best of the Petitioners' knowledge, the matter in respect of which this Petition

is made is not pending before any Court o1'Law or Constitutional body.

2.2 I>ETITI ON EIIS' PITAYERS

2.2.7 The Pctitioners p.uy"O that thc National Assembty through the Public
Petitions Committee -

15. Summons CMA to establish how they intend to operationalize the Investor

Compensation F-und to grant compensation to investors who su1I-er pecuniary loss

resulting from the failure of a licensed stockbroker or dealer to meet his contractual

obligations as stipulated in section l8(l) ol'the Capital Markets Act,2012

16. Engages Cytonn lnvestment Ltd and its partners to clarify how they intend to fulfil

their agreement with the investors/dcpositors of the afbrernentioned Ridge

development project;

17. Holds the Chief Executive Officer (CEO) of Cytonn Investment Management PLC

(Cytonn) as responsible for the mismanagement and secures the timely refund of
investors'/depositors' money, and

18. Makes any other suitable recommendations it deerns fit in addressing the issues raised

in the Petition.
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PART THREE

3. STAKEHOLDERS' SUBMISSIONS ON THE PETITION

3.I THE PETITIONERS
19. Mrs. (Amb.) Josephine Awuor, Mrs. Caroline Atieno, and Mr. Omondi Abonyo and

other investors appeared before the Committee on Wednesday, 14th December,2022
and submitted as follows, that-

3.1.1 The Structure of Cytonn Investments Management PLC
20. Cytonn had two (2) unregulated companies (CHYS and CPN), 49 Special Purpose

Vehicles (SPVs) regulated either by CMA or and 20 entities regulated by Retirement
Benef,rts Authority (RBA), bringing the of entities under Cytonn to 71 entities.

21. Cytonn High Yield Solutions (CHYS) was registered in 2014. Following approval by
the CMA, the company invited the public to invest with an interest of 13 per cent.

Cytonn began to contravene certain sections of the Capital Markets Act,2012 (the
Act) by exceeding the number of people on private offbrs, and amounts required. The
CMA sent alerls informing the Company that it was contravening the existing
provision of law.

22.The SPVs were intended to get loans from CHYS and CPN and develop real estate
projects which were The Ridge along Kiambu road. The Alma in Ruaka, and
Newtown in Athi River. From proceeds of selling the housing units, Cytonn would
pay back the CHYS and CPN for the entities to in turn to pay back creditors.
Unfortunately, some of the projects did not even take off.

3.1.2 Cltallenges thatfaced Cytonn Investments

23. Contravention of the Insolvency Act - Cytonn went to court to seek insolvency after
which an administrator was appointed by the court in October 2021without informing
creditors contrary to the Insolvency Act. The creditors in question were about 4,000
in number for both CPN and CHYS according to what they presented to court and
about Kshs. 14 billion was owed to them.

24. Failure by the Administrator to meet the needs of the investors - the administrator
appointed by the court served the interest of the company rather than of investors.
Further, the company claimed that CHYS and CPN had no assets to pay the creditors,
yet all the projects done were fi'om the creditors' money. The CHYS and CPN gave
money to SPVs under loan notes agreement where they were supposed to buy land,
put up apaftments, sell them and give money to creditors. The creditors therefore
could not access their assets because they were managed by different legal entities

8



which they did not sign a contract with. However. all the SPVs were owned by the

same directors o1' Cytonn.

25. Mischicf in financial reporting - Tlrere was rnischief on the Irinancial Iteporting o1'

the company. The claim of facing fir-rarrcial problcms dr"rring COVID-19 pandernic in

2020 was not true since they already hacl a negative working capital of Kshs. 5 billion

in 2016. The Financial Statements of the company were erroneous, fbr example, a

closing balance o1'Kshs.5 billion in 2016 was recorded as one billion shillings of the

opening balance in 2017 thus a loss of Kshs. 4 billion.

26.Poor credit ratings - A South Africa based audit company dealing with credit rating

rated Cytonn and found the debt equity ratio of 86 per cent which was not good enough

and recommended to them to diversify by getting lot'tg-term financing fiorn

international institutions which happened.

27. Incomplete projects and loss of money - since 2014, the Cytorrn Investment

Managcnrent Plc had comrncnced only eight pro.iccts. yet only one The Amara was

largely completc. 'l'his was despite thc company having about 49 SPVs suggesting

that about 6 SPVs were doing a single project contraty to the agreement that an SPV

does one project. According to the Petitioners, this bordered mischief and proved that

the conrpany wits out to divert nloney. The Amora project had ten villas which were

sold, and they made a loss oi'Kshs. 500 rnillion. The Petitioners claimed that the loss

can be attributed to the CEO owning a villa there and giving thc landowner two villas.

The Company cngaged architects, designers, and other service providers who were

paid huge sums of money despite the pro.iects being incornplete.

28. Contravention of guidelines - The Company invested in areas not provided for in its

guidelines, for instance, Cytonn Education Services, a plot in Westlands Estate bought

by one of the directors, built a public road in Ruaka to access The Alma, botched

purchase of land in Machakos and Rongai, amounts advanced to landowners, and

purchase of sharcs in Superior Hontes.

29.The overriding rolc of the CEO - The CEO had an overriding role in the company

and real estate functions, for example. collecting money, looking for investments,

developing property, markeling, consultancy. and legal services. This was

orchestrated such that all these money would only get lost in the hands of the CEO.

30. Non-appticability of the corporate guarantee - the corporate guarantee that

Petitiolers believed would assist them when things go wrong was equally amended

without their knowledge which bordered fraud.

....-q.irt
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31. The Petitioners further prayed that -

a) the corporate guarantee of each of the investors' agreement be invoked.

b) a forensic audit to unearth the mismanagement of funds be conducted by the

Auditor General or the Financial Reporting Centre of the Central Bank of Kenya
(CBK) in conjunction with the Directorate of Criminal Investigations (DCI).

c) a corporate veil be lifted because all the 7l entities and Cytonn Investments

Management Plc are legally registered.

3.2 SUBMISSION BY CYTONN INVESTMENTS MANAGEMENT

Mr. Edwin Harold Dayan Dande, the CEO of Cytonn appeared before the Committee on
Tuesday, 2l't February,2023 and submitted as follows, that -

Background of Cytonn Investments

32. Cytonn Investment Management has the following anns -

Investment management arm: Raises funds through a regulated channel
where you can advertise but CMA has to sign that particular offering before
you raise funds. Secondly, there is a private offering which has to be

Kshsl00,000 per individual which you cannot advertise hence you have to
talk to an individual one on one to sign up.

ll Real estate development arm: The money raised is put in ten different
projects including The Ridge which the Petitioners brought before the
Committee and this could be confirmed by the Official Receiver.

33. in February, 2020, the SPVs suffered the strain after investors pulled out cash, thus

the investment arm could not fund the real estate arm. In the real estate arm, investors
stopped paying for their units because of uncertainty of COVID-19 therefore, these
projects were unable to pay money back to the investment vehicle.

34. the underlying contract stated that in case of an event that is beyond control,
specifically, force mojeure then the company can tell the investors that they cannot
withdraw their monies. The stoppage of withdrawal was approved by the Partnership
Committee made up of investors themselves. The investors elected their
representatives who agreed with the investment manager to stop the withdrawals and

ask the investors to wait for restructuring of the portfolio, for example, sell some
assets.

L
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35. the monies were invested in a 10-acre piece of land at the corner of the Northern

Bypass and Kiambu Road. The challer-rge was how to access funding to complete that

particular project. The Company came up with an innovation to approach Kenyans

directly to give thent cash to continue that developnlent. fhe model sought to acquire

more funding from the capital markets than from the banks as the case in developed

markets. I-lowever, CMA disowned the structure stating that yor"r cannot get money

directly from individuals.

36. The Ridge Project stalled in March 2020 due to COVID-19. The problem would have

been addressed if the proposed funding mechanism would have proceeded but the

CMA rubbished the funding mechanism. Cytonn got an injunction against the CEO

of CMA. The investors have also gone to court and sent the particular portfolio to the

Official Receiver whom Cytonn is working together with to resolvc tl-re matter with

the Petitioner.

37.That the matter in respect to which the Petition was made has been before the High

Court in Insolvency Petition E063 of 2021 since May 2021 up r.rntil a ruling was

delivered on 6tl'January" 2023.

38. On whether Cytonn was allegedly luring unsuspecting investors and Kenyans to dupe

them, thc CEO stated that it was not true because the company only sell products in

accordance with specific regulation of that particular product and the petitioners

signed a sale agreement.

39. With regards to refund for tl-re petitioners, the CEO stated that a letter of off-er was

clear that il'the investor terminates the contract befbre the apartr-nent was completed,

they were to lose l0 per cent of their investment.

40. Regarding the allegation of selling off real estate projects to disappear with

depositor's money, the CEO indicated that it was not true since all the assets were

under court preservation order and they could not move without the Official

Receiver's order and hence r-ro property has been sold.

41. On how CI IYS intended to honour contracts with the investors, the CEO stated that it

was an ongoing exercise betbre the Official Receiver fbllowing a court order. With

regards to mismanagement of investor funds by the CEO, the witness indicated that

the funds were managed in strict conformity to the constitutive document including

partnership agreement, investment policy statement and board of investors. The CEO

stated that the allegation was not backed up by any documentary evidence before the

Committee other than the fact that Cytonn invoked a /brce majaure clause in the

contract.



42. On the transfer of Ms. Josephine Awuor from the Ridge Project to CHYS, the CEO

submitted that she moved by herself and that Cytonn gave investors an opportunity to
join any fund or project. However, once the project ran into trouble, she decided to

move her investments from The Ridge into the investment fund which also ran into

problems sooner and a signed copy of the transfer was attached.

43. Section l8(l) of the CMA Act only covers for failure in the event of a licenced

stockbroker or dealer which the Ridge and CHYS were not. The CEO proposed that

the remedy available to the Petitioners in law was the dispute resolution clause,which

they had already invoked.

44. On insolvency of Cytonn, the CEO stated that the company cont^inues to operate but

it is not immune to challenges all other real estate developers are facing. That CHYS
was insolvent but the group was not.

Shareholders of Cytonn
45. The company had a board of directors comprised of Mr. Edwin Harold Dayan Dande

(CEO), Prof. Daniel Mugendi, PhD (Chairperson), Mr. Shaka Kwach, and Ms.

Elizabeth Nkukuu.

Contracts signed by the investors
46, The CEO stated that the contracts clearly set out three criteria that the people had to

attest to before signing up, which could not be by passed before signing of the form.
Fuither, the CEO stated that the investnrent cununittee was aware of the restructuring

although not everyone could agree hence the suspension of withdrawal.

The role of the of CHYS and other SPVs

47 . That each real estate development is done in its own Special PurposeVehicle. This is
the ordinary way of doing the business. The entities are legitimate to bring people into
the investment. The CEO undertook present a list of all the 40 SPVs and their
pulposes.

The status and plans of refund to investors
48. As to whether the company had plans to refund the investors; the CEO responded that

they have not refunded yet but intended to do so. However, they were unable to refund
at that moment since the same investors had an injunction against all the properties.

Therefore, the preservation order stops sales but the company is working with the

Official Receiver to address that.
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Products currently regulated by CMA
49. The CEO stated that the regulated lunds had no issues at all and the investors could

withdraw their fuurds irnmediately.

On the status of thc rcal estatc projects

50. The success of the real estate projects, amount of money collected fbr tlre real estate

from investors. the duration of conrpletion. With regards to the success of the real

estate projects, the CEO stated that projects like Amara Ridge was complete, sold and

occupied. The Alma was still incomplete project but was in the final phase. That

Cytonn raised Kshs. l0 Billion from the 4000 individuals. That the net worth of the

company was about one billion Kenya shillings based on its assets and liabilities. With

regards to the completion period, the CEO stated that it would take abor"rt three to four

years for cornpletion ar-rd refunds to the investors.

Why Cytonn could not approach banks for funding the deficits
51. As to whether the company l-ras made the progress on the investmcnts impossible as

stated by thc witness. The CEO prcsented that COVID-19 brought about illiquidity.
which then broughl abor:t court cases. which ended up with prcservation orders.

Therefore, COVID-19 was the origin of the problem. Further, the CEO stated that due

to the pandernic, they took pay cuts and even laid off people due to the stagnation of
the projects and the circumstances of COVID-19.

Whcther the words "High Yicld" in thc invcstmcnt lured investor

52. As to whether the words "high yield" in the narning of the SPV lured unsuspecting

investors. With regarcls to that, the CEO stated that it was a common name for used

in asset class. That originally, they were referred to as Cash Management Solution but

CMA wanted another nalre according to the nomenclature used for such investments

and then approved CI IYS.

Whether the investors willing to lose the 10 pcr ccnt will be compensated

53. As to whether the company would compensate the investors who were willing to lose

their 10 per cent as per the agreement signed. The CEO stated that the 10 per cent was

on the real estate side whereby investors are con'lpensated subject to availability of
firnds. In this situation, the investors would have to wait according to the contract.

Insurance for the investmcnts

54. The CEO stated that an investment company does not offer insurance products like

insurance companies. Also, the cost of insurance cost would be too high. However,

the investors were aware that the product was not insured.
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Whether Cytonn continues to advertise their products
5 5 . On whether the company was still in the business and advertising for various products.

The CEO stated that they have different Special Purpose Vehicles (SPVs) that are

conducting their business uninterrupted. For example, their hospitality and pension

fund business where they are signing up more people since they are separate

businesses not involved in CHYS. However, the businesses which have an issue like
CHYS and real estate, the company is no longer taking money after the preservafiotri

orders.

Proposals to address the issues in real estate development
56. On the existing gaps that have cause the problems between Cytonn and its investors;

the CEO stated that there is need for a regulatory framework establishing a regulator

of the developers. Also, there is need for funding mechanism that allows use of title
deeds to get relief from development banks.

3.3 THE CAPITAL MARI(ETS AUTHORITY

Mr. Wycliffe Shamiah, the CEO of Capital Markets Authority accompanied by other officials
appeared before the Committee on Tuesday 2l't March 2023 and submitted as follows:-

57. CIMP was a group incorporated in Kenya offering products and services in regulated
space through related parties and also in private markets which are unregulated. CIMP
is not licensed by the (CMA).

58. CMA licensed Cytonn Asset Managers Limited (CAML), a company held 25% by
CIMP as a fund manager in March 2018. Subsequently, CAML applied and was
granted a REIT Manager's License in February 2019. CAML anticipated that upon
licensing, it would manage the unregulated real estate business by Cytonn upon its
conversion to a regulated business under Capital Markets (Real Estate Investment
Trusts) (Collective Investment Scheme) Regulations, 2013.

59. As a licensed fund manager, CAML manages the Cytonn Unit Trust Scheme which
has six registered collective investment funds under the Capital Markets (Collective
Investment Scherne) Regulations, 2001 i.e.

a) Cytonn Money Market Fund

b) Cytonn Equity Fund

c) Cytonn Balanced Fund

d) Cytonn Money Market USD Fund

e) Cytonn Africa Financial Services Fund

f) Cytonn High Yield Fund

14



60. The CMA observed a practicc where most financial service institutior-rs including its

licensed entities were of'lcring an unregulated cash management product that would

pool lunds frorn the public fbr a guaranteed return. ]his product ryas not rvithin the

mandate of CMA.

61.'fo cr.rrb associated risks, 1he CMA. issued a circular (Circular No. 8/2016) requiring

all licensed intermediaries to cease and desist from offering and engaging in

unregulated activities outside the perimeter of regulated products under the Capital

Markets Act, Cap 485,4. of the Laws of Kenya.

62. During that period Cytonn was offering services suspected to resemble those that were

being offered by licensees of CMA but without a license as stated above. This led to

a protracted engagement between CMA and Cytonn culminatirrg in the CMA
requiring Cytonn to procLrre a license from the CMA if it wished to continue with tl-re
service. At the same time for products that seemed to mimic regulated products,

Cytonn agreed to restructure those products to fit under the Capital Markets

(Collective Investment Schernes) Regulations. 2001 and also apply for a fund

lllanager license undcr the Capital Markets (Licensing Requiremertts) (General)

Regulations,2002.

63. CMA received an application from CAML, after compliance with the applicable

regulatory requirements, CAML was granted a fund manager licence.

64. CYI IS was an unregulatcd product with guaranteed returns, Cytonn was presenting

CHYS as a private offcr but upon scrutiny by the Authority it was determined to be a

public offer especially due to the mode of its distribution which targeted the general

investing public. l'his was contrary to the provisions of the Capital Mcn'ket

(Securities) (Public of/'ers, listings and Disclosm'a) Regulations, 2002 and specifically

regulations 20 and 21 . The Regulations provide that a private offer is that which is

offered to not more than 1 00 persons or the securities are offered to the members of a

club or association (whether or not incorporated and the members call reasonably be

regarded as having a common interest worth each other and with the club or

association in the affairs of the club or association and in what is to be done with the

proceeds ofthe offer.

65. Due to the foregoing, CMA engaged CIMP on the conversion ol'unregulated CHYS

to regulated fund. Cytonn applied for the registration of CYHF. To ensure a seamless

transition, a road map for this conversion was developed. The Road map stipulated

how the clients in the CHYS would convert into a regulated CI IYF and the eventual

wind up of CHYS. CHYF was registered by CMA on March 22,2019.
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66. The roadmap was not implemented as agreed prompting the Authority to issue a

directive vide a letter dated January 4,2020 for CHYS to cease operation by January

31, 2020. Cytonn threatened to sue the Authority and issued a demand letter

demanding withdrawal of the Authority's directive. After several engagements with
Cytonn, the Authority reviewed its earlier directive and granted Cytonn a three-month

extension to allow for the transition of the CHYS to CHYF via a letter dated January

20,2020. Upon lapse of the extended period, Cytonn failed to affect the transition.
CIMP and Cytonn related persons have filled several matters in court challenging
various directives and mandate of the Authority.

Application of Investor Compensation Fund (ICF)
67 . The Investor Compensation Fund is established under Section 18 of the Capital

Markets Act. Section l8 of the Capital Markets Act provides as follows:

"There shall be established a Fund to be known as the Investor Compensation

Fund for the purposes of granting compensation to investors who suffir
pecuniary loss resultingfrom thefoilure ofa licensed stockbroker or dealer,

to meet his contractual obligations and paying beneficiaries from collected

unclaimed dividends u,hen they resurface. "

68. Regulation 64 of the Capital Marketing (Licensing Requirements) (General)

Regulation s 2002, provides that:

" (l ) Every buying or selling stockbroker or dealer that is a trading participant
of a securities exchange shall contribute to the Compensotion Fund such

amount as shall be prescribedfrom time to time by the Authority."

69. Further, Regulation 69 requires that investors shall apply to the Authority for
compensation from the Compensation Fund in cash or securities equal to the net loss

following a pecuniary loss due to the failure of a stockbroker, dealer or an investment

bank carrying out stock broking business or dealing operations, to meet its contractual

obligations.

70. Based on the above provisions, investors in the CHYS are not entitled to benefit from
the Investor Compensation Fund in case they suffer loss of their investment.

,o:&i
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3.3 THE OFFICIAL RECEIVER

Mr. Mark Gakuru. thc Ofljcial Rcceiver accornpanied by other ofl'rcials appeared before the

Conrmittee on 1'uesday 2l't March 2023 and sr.rbmitted as fbllows: -

71. The Offlcial Receiver was appointed as Liquidator of Cytonn High Yield Solutions

and Cytonn Real l:state Project Notes by an Order of the Court dated 6tl' .lanuary.

2023.

72. While issuing the Liquidation orders, the Court also granted Preservation orders over

assets identifled as: Alma, Appleton/Miotoni, Riverun, Ridge and Taraji.

73. The Official l{eceiver ascertained the partnership lecords of the two entities in
liquidation and confirmed the fbllowing:

a) Cytonn High Yield Solutions LLP (CHYS)
Irr accordance with rccorc'ls held at the Companies Registry. the Partners are:

Cytonn Investments Management PLC & and Edwin llarold Dayan Dande.

while the Manager is Patricia Njeri Wanjama.

b) Cytonn Real Estate Project Notcs LLP (CPN)
In accordance with records held at the Companies Registry, the Partners are;

Cytonn Invcstments Marragemcrit PLC and Cytonn Real Estates LLP, while

the Manager is Edwin Irlarold Dayan Dande.

74. Regarding progress made on the Liquidation progress, the Official Receiver was rn

the process ol' reviewing the documentation filed and are also in the process of
asceftaining the assets and liabilities of the LLPS. This will be done by adn-rittir-rg

proof of debt forms from creditors and asceftaining the legitimacy of all claims.

75. From preliminary perusal of the records submitted, the following are the Special

Purpose Vehicles (SPVs) affected in relation to the above LLPS in liquidation:

76. Cytonn Investment Partners 15 (Superior Homes) - A financing agreement

between CHYS and Cytonn Investment Partners l5 was entered into in January 2017,

with an agreement to borrow Kshs 500 million shillings to acquire and facilitate the

acquisition of shares in Superior Homes Kenya Limited.

CIIYS only financcd for a purchase of shares worth Kshs,250 million being 12.5%

stake in Superior Homes Kenya Limited. The Shareholders of Superior Homes have

proposed a buy back of the said shares and we are in the process of conducting a

valuation to ascertain the current value and later realize the shares.
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77. Cytonn Investment Partners 16 - Kilimani Properties- This is a 4-acre parcel of
land along Argwings Kodhek road in Kilimani area of Nairobi County. The property

is unencumbered. The Official Receiver has requested for the Title documents in

relation to the parcels and was yet to receive feedback on the same. Funds were

borrowed from CHYS and another project, "the Ridge " to acquire the property.

78. Cytonn Integrated Projects - The Alma (46 Acres) Ruaka- To finance the SPV, a

f,rnancing agreement was entered into between LLP 16 and CHYS to borrow a
principal sum of up to Kshs 3.0 billion. We are yet to ascertain how much was drawn

down from CHYS following this agreement.

SBM Bank Limited is a secured creditor in relation to this property and there are other

purchasers with varying interests on the property.

79. Cytonn Investment Partners 10 - Taraji Heights 3 acres, Ruaka Kiambu- To

facilitate the acquisition of the land and financing the development of LLP 10, the

LLP entered in a financing agreement with CHYS in April 2016 to make available for
the SPV Kshs 2.0 billion; and Cytonn Real Estate Project Notes (CPN) in December

2011 to make available a facility to the LLP of Kshs 2.0 billion. We are yet to ascertain

how much was drawn down from CHYS and CPN following this agreement.

There were other purchasers with varying interests on the property which are yet to

be verified.

80. Cytonn Investment Partners 1l - the Ridge - 9.9 acres, Ridgeways, Kiambu
County- To finance the SPV, a financing agreement was entered into between Cytonn

Investment Partners l1 and CHYS to borrow a principal sum of Kshs 2.0 billion to

acquire and facilitate the purchase of the land and finance the project in June 2016

and later in November 2017 , entered in financing agreement of Kshs 1.0 billion with
CPN.

The Official Receiver was yet to asceftain how much was drawn down from CHYS

and CPN following this agreement. There are other creditors against this SPV

including TAALERI & Cytonn High Yield Fund, which we are yet to veriff their
claim.

8l. Cytonn Investment Partners 20 - Cysuites (serviced apartments, Wetlands) - To

acquire the property and do renovation works to upgrade, Cytonn Investment Partners

20 got into a financing agreement with CHYS to avail a facility of up to Kshs 1.0

billion at a rate of 21 .)oh p.a. We are yet to ascertain how much was drawn down from

CHYS following this agreement.
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Additionally, tl-re LLP has borrowed Kshs 75.8 rnilliorr fi'om othcr SPV which was to

be verified.

Cytonn Investment Partners 20 also took over a liability of USD 3,600.000.0 liom the

previous ownership, charged to the title by Kenya Commercial Bank.

82. Cytonn Investment Partners 18 - Applewood - Miotoni Karen- To fund the

project, the SPV entered into a linancing agreement in August 2017 with CIIYS to
borrow Kshs 1.0 billion to finance land purchase and begin construction of the project,

and later, in November 2018 agreed to be financed by CPN, with an agreement to

borrow Kshs 2.0 billion. We are yet to ascertain how much was drawn down from

CHYS following this agreement.

It has been reported that there are encumbrances registered against the title, with a
caution dated l3th March 2020 by Pankaj Natwarial Nathwani, Mitaj Natwarial

Nathwani and Sejal Manish Kanani claiming a lendcr's interest pursuant to a Dccd of
pledgc datcd 4tl'september 2018. Statutory Declaration dated l3th March 2020 and

infbrmal charge dated l't september 2018.

83. Cytonn Investment Partncrs 5 Itiverun - Kiambu- The Riverrun project was a

.loint Ventr-rre between Laban Muiruri and Cytonn Investment Partners 5. To facilitate

the land acquisition and financing the development project, Cytonn Investment
Partncrs 5 entered into a financing agreement with Cytonn Fligh Yield Solutions

(CHYS) to make available to the borrower (LLP 5) a lacility of up to Kshs 2.0 billion
in 2016. Additionally, later in May 2018, Cytonn Real Estate Pro.iect Notes LLP
(CPN) agreed to lend Riverrun a facility of up to Kshs 100.0 million, to also facilitate

the development of the project. We are yet to ascertain how much was drawn down

from CFIYS fbllowing this agreenrent.

The Joint Venture Partner, Laban Muiruri sought to exit the JVA leading to
negotiations between the two partners on how to settle the matter. An amicable

agreement was reached in November 2022. We are lbllowing up on the adoption of
this settlernent agreement to

84. Cytonn Investment Partncrs 4 and Mystic Plains - 1000 acres, Athi river- This

was a joint venture between Cytonn Investment Management and a farnily referred to

as the Mutuas that sat on a 1,000 acres' piece of land to fbrm the Mystic Plains LLP.

85. To facilitate the purchase o1'the portion of the property, I-IrP 4 entered into a fitrancing

agreement with Cytonn High Yield Solutions, with an agreement to borrow up to Kshs

2.0 billion in July 2015. We are yet to ascertain how much was drawn down from

CHYS following this agreement.
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3.4 SITE VISITS

The Alma

86. The Alma is a residential development in Ruaka. The development has nine
(9) blocks with four hundred and seventy-seven (477) units. Construction is partly

finished, with the part of the property handed over to the investors being 100 percent

occupied. The property comprises of four (4) phases, it has a commercial centre,

shopping centre, Day care centre, and Gym and Aerobics area.

87. The title of Alma property is still held by the Financiers as meeting the loan obligations

has been a challenge. The Director explained that Cytonn had sought that the court
lifts preservation orders so as to finish sale of the units and realize the value of the

property to completion.

20



1.,,d'

)

The Ridge

88. The Ridge was intended to be a comprehensive and luxurious mixed-use development

located in Ridgeways, Nairobi and sits on 9.9 acres of land. The Comrnittee

experienced initial challenges in accessing the site since the contractor did not grant

access. Later after consultation with the management of Cytonn, access was granted.

89. The ground had a show house, site house and trenches that were intended to form part

of the foundation. The Committee learnt that works had not continued owing to
termination of the contract in the year 2020. This was as a consequence of non-

payment of dues owed by Cytonn Investments.

90. The petitioners to the National Assembly were investors in this particular project.

91. Some of the investors who purchased land from The Ridge were transferred to the

complete sections of thc Alma as a form of negotiation.
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River Run Estates

92. River Run Estates is a master-planned development to be undertaken on a 100-acre

parcel, formerly a coffee farm on the leaff Ruiru slopes. This sloppy terrain is

complimented by a retaining dam stretching over 8 km along the parcel's peripheral

and a river cutting across a section of it. The development was intended to comprise

of residential, commercial and recreational spaces.

93. There was only a site House at the parcel of land as the project had stalled since 2020.

f.
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Taraji

94. Taraji I{eights is a comprehensive mixed-use development own by Cytonn

located irr Ruaka only 30 minutes f'rom the Nairobi CBD. The development

comprises 2-, 3- and 3-bedroom apartments with a DSQ, a retail facility, a

private clubhouse with a swirnming pool, gym and spa and well-manicured
gardens. The pro.iect sits on a 2.8-acre piece of land and is valued at Kshs.

2.0Billion but the said development has stalled. The development is arnong the

Cytonn investments under receivership and the court issued preservation orders

to that effect.

b r--rr.,!
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Kilimani

95. This is a 4-acre parcel of land along Argwings Kodhek road in Kilimani area of
Nairobi County. The property is unencumbered and valued at 4.3Billion. The Official
Receiver has requested for the Title documents in relation to the parcels and was yet

to receive feedback on the same. Funds were borroweE from CHYS and another

project, "the Ridge " to acquire the property. The said property has no charge and has

a Title under Cytonn Properties which therefore means the property has not been

charged by any institution as at the time the preservation orders were issued by the

court. The property is one of Cytonn's investments under receivership.
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COMMITTEE OBSERVATIONS

From submissions, hearings and evidence adduced by the Petitioners and other witnesses,
the Committee observed -

THAT _

96. More than four thousand (4,000) investors had invested in the Cytonn investments Ltd
and had grievances against the company. In addition to the three original Petitioners,
the Committee admitted additional list of Petitioners who had valid contracts and
agreements with CIMP.

97 . The proprietors of CIMP had registered different and numerous entities namely

Cytonn High Yields Solutions (CHYS) and CPN among others. These two entities
received money from the investors and later transferred the money to forty-nine @9)
SPVs which were subsidiaries to Cytonn.

98. Monies collected from investors were transferred to SPVs under loan notes

agreements. These SPVs were then supposed to buy land, put up apartments, sell them
and give money to creditors.

99. The investors had no access to their investments as they were managed by different
entities which they had no contract with.

100. The entities and the SPVs under Cytonn Investments Management were
owned by the same directors and owners of Cytonn Investment Management.

101. In accordance with the CMA Act and Regulations, Cytonn Investment
Management had issued to the market both regulated and unregulated products. The
regulated products had no issues, meaning investors therein could withdraw their
funds whenever they wished while the unregulated products were uninsured.

102. Investors were issued a corporate guarantee on their investment however the
same could not be invoked.

103. Cytonn Investment Management PLC continues to engage in extremely
aggressive advertising and marketing using words, statements and phrases that couid
be construed to be so enticing and luring to unsuspecting Kenyans to buying or taking
up the products so advertised or marketed without sufficient notice and information
contrary to consumer protection laws.

104. In accordance with its mandate of curbing associated risks in the market, the

Capital Markets Authority (CMA) issued a Circular (Circular No. 8/2016) requiring
all licensed intermediaries to cease and desist from offering and engaging in
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unregulated activities outside the perimeter of regulated products under the Capital

Markets Act, Cap 4854, of the Laws ol'Kenya.

105. CMA engaged Cytonn requiring it to procurc a liccrrsc to allow it to opcrate

the servicc and prodr-rcts that falls within the purview of the Capital Markets

(Collective Investment Schemes) Regulations, 2001 and also apply l'or a fund

manager license under the Capital Markets (Licensing Requirements) (General)

Regulations,2002.l'o this end, Cytonn did not procllre the required licences.

106. Cytonn High Yields Solution (CYHS) was an unregulated product with the

promise of guaranteed returns contrary to the provisions of the Capital Market
(Securilias) (Public (ffirs, Listings crnd Disclosure) Regulations, 2002 and

specifically Regulations 20 and 2l . The Regr-rlations provide that -

"ct privale oflbr is lhul which is offbretl lo nol ntore than 100 persons or lhe

securities are o.fferecl lo the ntembers o.f'u club or u.vsocialion (v,helher or not

incorporaled) uncl lhc mentbers cun rcusonubllt be re{4arded as huving a
conltnon inlercs'l vyorlh cuch olhcr uncl v,ilh lha club or ussot'icttion in lhe

u//hirs of the club or u.ssocicrlion und inu,hut is to be done v'ilh lhc pntceeds

of rhe offer) "

107. CMA engaged CIMP on the need to convert the unregulated CHYS to a

regulated fund i.e. Cytonrr I{igh Yield Fund (CYHF), which they applied for the

registratiorr and registered by CMA on March 22.2019.

108. A road map for the conversion was developed. where the clients in the CHYS

would convert into a regulated CHYI" and the cventual wind up of CHYS. However,

the same was not implemented as agreed prorrpting the CMA to issue a directive vide

a letter dated January 4,2020 for CHYS to cease operation by January 31,2020. CIMP

threatened to sue the Authority and issued a demand letter, seeking withdrawal of the

Authority's directive. After several engagements with CIMP, the Authority reviewed

its earlier directive and granted CIMP a three-month extension to allow for the

transition of tl-re CHYS to CIIYI via a letter dated January 20,2020. lJpon lapse of
the extended period, CIMP lailed to effbct the transition. CIMP related persons have

filed several matters in court challenging various directives and mandate of the

Authority.

109. Section 18 of the Capital Markets Act and li.egulation 64 of the Capital

Marketing (Licensing Requirernents) (General) Regr.rlations 2002 provides that

investors in Capital Markets products and/or services are entitled for compensation

from the Fund if they suffer pecuniary loss resulting from the failure of a licensed

stockbroker or dealer, to meet his contractual obligations and paying beneficiaries
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from collected unclaimed dividends when they resurface. The investors in CHYS are

not liable for compensation from the fund as the product is unregulated.

110. During the pendency of the Petition before the Committee, Liquidation Orders
against certain entities - CHYS and CPN under Cytonn Investnent Management PLC
were issued by the Courts whereupon an Official Receiver was appointed. The Order
was made against among other properties, the Ridge, which is at the heart of this
Petition. The Committee also noted that CHYS and CPN were subject of the orders.
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PART FOUR

4. ANAYSIS OF ISSUES FOII DETIiITMINATION AS PER THE PRAYEITS IN
THE PETITION

Upon hcaring from the Pctitioncrs and other witnesses, the Committee makes

determination on prayers sought in the Petition as follows:

Prayer No. 1 suntmon the Copitol Morket Authority (CMA) to estoblish how they

intend to operationalize the Investor Compensation Fund to grant
compensation to investors who suffer pecuniary loss resultittg from
thefnilure of o licensed stockbroker or deoler to meet his contractual
obligations os stipulated in Section 18(l) of the Capital Markets Act

lll The Comrnittee -

a) Summoned thc CMA and notes that the Investor Compcnsation Fr-rnd

is operational under the CMA Act CAP 485,4 ancl tl-re attendant

I{egulations.

b) CYHS was an unregulated product with prornise of guaranteed returns
by Cytonn.

c) Cytonn has not convefted CYIIS to CYHF as advised by CMA where
thc clients in the CHYS would convert into a regulated CHYF and

eventually ber-refit fror-n the Investor Compensation Fund in case of
pecuniary loss.

d) Section 18 o1' the Act and Regulation 64 of the Capital Marketing

(Licensing Requirements) (General) Regulations 2002 provides that

investors in Capital Markets products and/or services are entitled for

compensation fiom the F-und if they suffer pecuniary loss resulting

from the failure of a licensed stockbroker or dealer, to meet his

contractual obligations and paying beneficiaries fi'om collected

unclairned dividends when they resurface. The investors in CHYS are

not Iiable lbr compensation l}om the fund as the product is unregulated.

e) Further, Regurlation 69 requires that investors shall apply to CMA for

compensation fi'om the Conrpensation Fund in cash or securities equal

to the net loss following a pecuniary loss due to tl-re failure of a

stockbroker, dealer or an investment bank carrying out stock broking

business or dealing operations, to meet its contractual obligations.

Therefore, investors in thc CHYS are not entitled to benefit from
the lnvestor Compensation Fund in case they suffer loss of their
investment.

29



Prayer No. 2: engflges Cytonn Investment Ltd and its partners to clarify how they
intend to fuffil their agreement with the investors/depositors of the

afo rementioned Ridge development Project

tt2.

113

The Committee -

a) Summoned the CEO, Mr. Edwin Harold Dayan Dande, Cytonn and

noted his willingness to complete the projects subject to the lifting
of the Preservation Orders by the Court.

b) Noted that the products by Cytonn - Cytonn High Yields Solution
(CYHS) and CPN are unregulated products under the Act.

c) Cytonn Investment Management PLC has not converted CYHS to

CYHF as advised by CMA where the clients in the CHYS would
convert into a regulated CHYF.

d) During the pendency of the Petition before the Committee,

Liquidation Orders against certain entities - CHYS and CPN under

Cytonn were issued by the Courts whereupon an Official Receiver

was appointed. The Order was made against among other

properties, The Ridge, which is at the heart of this Petition.
Therefore, the court process on liquidation be allowed to proceed

to its logical conclusion. This will allow the realization of funds
to compensate the investors. Therefore, the Committee
recommends that the Official Receiver speeds up the process

of liquidation and report to the National Assembly within six
(6) months from the date of adoption of this report.

Prayer No.3: lrolds the Chief Executive Officer (CEO) of Cytonn ss

responsible for the mismanagement and secures the timely
refuncl of investors'/depositors' money

The Committee -

a) Noted under the leadership of the CEO Mr. Edwin Harold Dayan
Dande, Cytonn and his partners failed, neglected and/or refused to

facilitate the conversion of CYHS to CYHF as advised by CMA
where the clients in the CHYS would convert into a regulated
CHYF.
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Prayer No. 4:

b) Noted that under the leadership of the CEO Cytonn and his partners

flailed to register llie products in accordance with the CMA Act.

c) Notcd that under the leadership of the CEO Cytonn and his partners

failed to apply sound corporate governance techniques and

strategies on the investment portfolios.

d) The CEO of Cytonn, Mr. Edwin Harold Dayan Dande be held
personally liable for the loss of investors' money. Therefore, the
Committee recommends that, the Directorate of Criminal
Investigations undertakes thorough investigations into the
following -

i.) affairs of Cytonn particularly on the matters raised in this
petition and proffer criminal prosecution against any
person found culpable;

ii.) the relationship bctween officials of Cytonn and thc CMA
between the period of 2015 and202l;

iii.)The business dealings of the 49 SPVs including their assets

and liabilities if any; and

iv.)The business dealings of Mr. Edwin Harold Dayan Dande

including his asscts and liabilities.

make ony other recommendotion the committee deems Jit in
the circumstance of the matlers raised in the petition

114 The Committee recommends that -

i.) Tlre Capital Markets Authority fast tracks the "Alternative Fmtds

Regulations " for private Markets so as to seal loop holes by rogue

operators.

ii.) 'fhe House amends the Capital Markets Authority Act to provide for an

expanded market conducive environment for capital markets.
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PART FIVE

5. COMMITTEE RECOMMENDATIONS

Pursuant to the provisions of Standing Order 227,the Committee recommends that: -

i.) The Official Receiver speeds up the process of liquidation and report to the National

Assembly within a reasonable time.

ii.) The Capital Markets Authority fasttracks the "Alternative Funds Regulations " forprivate

Markets so as to seal loop holes by rogue operators.'

iii.)The House amends the Capital Markets Authority Act CAP 485A to provide for an

expanded market conducive environment for capital markets.

iv.) Pursuant to the provisions of Standing Order 208A (2) (c), the findings arising from the

consideration of the petition be debated by the House.

THE HON. NIMROD MBITHUKA MBAI, M.P.

DATE...
? %xa
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - SECOND SESSION

PUBLIC PETITIONS COMMITTEE

ADOPTION SCHEDULE OF THE REPORT ON THE CONSIDERATION OF THE PROBABLE
LOSS OF INVESTMENTS IN CYTONN HIGH YIELD SOLUTIONS PLATFORM

DATE:
We, the undersigned Honourable Members of' the Public Petitions Committee, do hereby affix our

. 
signatures to this Report on the consideration of the Probable Loss of Investments in Cytonn High
Yield Solutions Platform to aflirm our approval and confirm its accuracy, validity and authenticity:-

NO NAME DESIGNATION SIGNATURE

I Hon. Nimrod Mbithuka Mbai, M.P Chairperson

2 Hon. Janet Jepkemboi Sitienei, M.P Vice-Chairperson ffi2
3 Hon. Patriclt Mahar,r King'ola, M.P. Member

+. Hon. Joshua Chepyegon Kandie, M.P Member

5 Hon. John Walter Owino, M.P Member

6. Hon. E,rnest Ogesi Kivai, M.P Member :

Hon. Maisori Marwa Kitayama, M.P Member Jl
8 Hon. Edith Vethi Nyenze, M.P Member {sdt Nr/
9 Hon. BidLr Mohamed Tubi, M.l' Member

lo. Hon. Caleb Mr"rtiso Mule, M.P Member

ll Hon. (Eng.) Bernard Muriuki Nebart,
M.P.

Member

t2 Hon. Peter Mbogho Shake, M.P Member

l9 Hon. Suzanne Ndunge Kiarnba, M.P Member S:""---,*
14,. Hon. John Bwire Ohano, M.P Member

I5 Hon. Sloya Clement Logova, M.P Member
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Thirteenth Parliament First Session

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

MINUTES OF THE EIGHTH SITTING OF THE PUBLIC PETITIONS COMMITTEE
HELD ON WEDNESDAY, DECEMBER 14, 2022, HILTON GARDEN INN HOTEL AT
9:30 AM

PRESENT

l. Hon. Nimrod Mbithuka Mbai, M.P.
2. Hon. Janet Jepkemboi Sitienei, M.P.
3. Hon. Joshua Chepyegon Kandie, M.P
4. Hon. Ernest Ogesi Kivai, M.P.

5. Hon. Maisori Marwa Kitayama, M.P

6. Hon. Edith Vethi Nyenze, M.P.
7. Hon. Caleb Mutiso Mule, M.P.
8. Hon. Bernard Muriuki Nebarl, M.P.

9. Hon. Peter Mbogho Shake, M.P.

10. Hon. Sloya Clement Logova, M.P.

11. Hon. John Bwire Okano, M.P.

ABSENT WITH APOLOGIES

1. Hon. Patrick Makau King'ola, M.P.

2. Hon. John Walter Owino, M.P.

3. Hon. Suzanne Ndunge Kiamba, M.P.

4. Hon. Bidu Mohamed Tubi, M.P.

IN-ATTENDANCE

Chairperson

Vice Chairperson

'MP, Alego Usonga Constituency

Petitioner

Petitioner
Petitioner

1.

2.
a
J.

4.

Hon. Samuel Atandi
Mrs. (Amb.) Josephine Awuor
Mrs. Caroline Atieno
Mr. Omondi Abonyo
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SECRETAIUAT

l. Mr. Satnttel Kalania

2. Ivls. Miriam ltloclo

3. Ms. Willis Obicro

4. Ms. Patricia Gicltane

5. Mr. Shadrack Omondi

6. Mr, Martin Sigei

7. Ms. Eunice Jalang'o

8. Mr. Yeziel Jilo

Pr-incilral Clerk Assistant II
Cle;'k Assistant II
Clerk Assistant III
Legal Counscl II
I.cgal Counsel II
Research Oificer Iil
Office Assistant

Serjeant-At-Arrns

MtN.lPl'ETCl2022l37: I'RELI ARIRS

The Chairllerson called the rnecting to order at 9.30 a.m. and said the prayers. The Members of

the Cornmittee introduced themselves after which the Lead Clerk introduced the secretariat. The

Petitioners also introduced thetnselves.

MtN./PPETC12022/38: CONSIDERA ON OIT A PUBLIC PETITIO IIIIGARDING
IN

1) Bricf from Legal Counsel

The Legal Counsel presented a brief on the Petition (See attached Brief on the Petttion) as

follows:

a) The Petition

i. That Ho1. Samuel Onunga Atandi, Member for Alego Usonga Constituency drew the

attentiol of the House to a matter relating to probable loss of investments in Cytonn High

Yield Solutions'

ii. The Petitiou was presented on behalf of Mrs. (Amb) Josephinc Awttor, Mrs. Caroline

Atieno and Mr. Omondi Abonyo who averred that they etttered iuto an investntent

arrangclnent with Cytonn Investments Ltd for purcltase of one-bedroom apartments valued

at Kshs. 7.8 rnillion in a project narned '1'he Ridge' iu Kiambu County on an off'-plan

arrangcntcut.

iii. I{owever', desltite making regular payments, the company has neither delivered the house

nor any contlteusation for thcir investments.

iv. fhe Petitioners therelbre prayed that the National Assembly ellgages thc cot.nllany and its

partners to clarify how tliey intcnd to ftrlfil tlie agreemetrt.

v. Further, the Petitioners sought the Comrnittce intervention in holding the Chief Exectttive

Officer, onc Mr. Edwin Dande responsible for tnismanagement of their hard earnecl



investments and secrlres a timely compensatior/refund of the inl,estors' money. Further, the

Petitioners sought that the Capital Markets Authority be engaged to establish how they

intend to operationalize the Investor Compensation Fund according to section 18(l) of the

Capital Markets Act.

b) Applicable legal provisions

vi. The Law of Contract Cap. 23 and Capital Markets Authority Act CAP 485A are the key

legal provisions underpinning the Petition. That the Capital Markets Authority Act, CAP

485A provides for mechanism for redress for losses suffered by an investor owing to the acts

or omissions of a person or entity that is regulated by the Authority.
vir. The Committee would consider seeking more information from tlie Petitioners with regards

to the relationship between them and the company. The Committee should also seek the

views of the Cytonn Management Ltd and the Capital Markets Authority.

i 2) Legal ief on the application of sub-judice rule

viii.The Co**iL" took notice of a letter dated 2'd December2022 from the management of
Cytonn Investments Management Plc drawing the attention of the Committee to a case filed
at the High Court in Milirnani Commercial Case No. 8526 of 2022: Taaleri Afrika
Rehasto II KY versus Cytonn Investments Partners Eleven LLP. The Company claimed

in the letter that the matter was subject of an ongoing suit hence the same was sub-judice.

ix. With regards to the matter of snb-judice, the the Comrnittee was informed as as follows:

a) The Sub-judice Rule

That the rule is set out in Standing Order 89 and is premised on the constitutional principle of
separation of powers between Parliarnent and Judiciary. That for the rule to apply, the matter

alleged to be pending before the Court or other legal body must be active and there must be a

likelihood of prejudice to the fair determination of the issue under consideration if the House or

its Committees refer to it in debate.

b) Legal Opinion

The Legal opinion was as follows

The House voluntarily imposes the Rule on itself, subject to the discretion of the Chair to

allow reference to a matter notwithstanding that it is active and that there is a likelihood

of prejudice to its fair determination by the courts.

The document plovided by Cytonn indicates the Case Ntrmber which could not be found

on the Kenya Law database, the alleged ruling has not been attached to the letter, neither
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did the conlpany attach the arbitration proceedings: and or the next hearing clate of the

inatter.

I-lonorable Speakers of Parlizrmcnt havc given several directions on the application of the

Rule and tire rezrsonable exercisc of discretion, u4rich ought to guide the Cornrnittee in

pursuing the Petition.

3) Submissions b1, the Pctitioncrs

The Petitioners made their subrnissions before the Committee as follows:

a) Composition of Petitioners

l. 'l'he Petitioners stated that while only three of thern were recolded in the Petition during

subrnission, there were thousands of other people affected by the satne matter. The

Petitioners were comprised of the investors who mobilized thernselves after the Cytomr

Investment Ltd failed to honour the agreement between the two parties.

b) T'he Structure oJ'Cytottn Inveslntents Managentent PLC

ii. f'he rnain company in question is Cytonn Investments Management PLC. The Company had

two (2) substituent companies (CHYS and CPN) 'not regulated', Special Purpose Vehicles

(SPVs) (49) and other regulated entities either by Capital Market Authority (CMA) or

Rctirement Benefits Authority (RIIA) (20) totalling to 71 entities.

iii. Cytonn I{igh Yield Solutions (CIIYS) was registered in 2014. The Company invited the

public to invest in their projects with an interest of 13 per cent, and this was approved by

Capital Market Authority. Cytonn began to contravene certain sections of the Capital

Markets Ar:t, for example, exceeding the nurnber of people on private offers, and amounts

required. The CMA would engage them to inform thern that they were going overboard.

iv. The SPVs would get loans fi'orn CHYS and CPN and develop real estate projects like The

Ridge along Kiambu Rd,, The Alma in Ruaka, and Newtown in Athi River. From the

developments, Cytonn would get money to pay back the CHYS and CPN for them to pay

back creditors yet some of the projects did not cvett take off.

c) The Issues with Cytonn Investntents

The investments were in two forms. There were basic investments where investors would

put thcir money and earn interest while othels put in rnoney to finance house projects in 'o1.f-

plan' arrangernent. During the presentation, tlte following key issues were raised.

Cytonn went to court to seek insolvency after which an administrator was appointed by the

court in October 2021 withor"rt informing creditors contrary to the Insolvency Act.'fhe
creditors in question were about 4,000 for both CPN and CFIYS according to rvhat they

presented to court ancl about Kshs. l4 billion was owed.
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d) Failure by the Administrator

vii. The administrator put by the court was serving the interest of the cornpany rather than the

investors and the company claimed that CFIYS and CPN had no assets to pay the creditors,

yet all the projects done were fi'om the creditors' money. The CHYS and CPN gave money

to SPVs under loan notes agreement where they were supposcd to buy land, put up

apafiments, sell them and give money to creditors. The creditors therefore could not reach

their assets because they were managed by different legal entities u,hich they did not sign a

contract with. However, all the SPVs were owned by the same directors of Cytonn.

Mischief in finaucial reporting

viii. There were mischiefs on the financial reporting of the company. The claim of facing

financial problems during COVID-I9 pandemic in2020 was not true since they already had

a negative working capital of Kshs. 5 billion in 2016. The financial statements of the

company were enoneous, for example, a closing balance of Kshs. 5 billion in 2016 was

recorded as one billion shillings of the opening balance in 2017 thus a loss of Kshs. 4

billion.
ix. A South Africa based audit company dealing with credit rating rated Cytonn and found that

the debt equity ratio of 86 per cent which was not good enough and recommended to them to

diversiff by getling long-term financing from international institutions which happened.

Incomplete projects and loss of money

x. Since 2014, the Cytonn Investment Management Plc cornmenced only eight projects, and

only one (The Amara) was complete. This was despite the company having about 49 SPVs

suggesting that about 6 SPVs were doing a single project contrary to the agreement that an

SPV does one project. According to the Petitioners, this bordered mischief and proved that

the company was out to divert lnoney. The Amara project, which was complete had ten

villas which were sold, and they made a loss of Kshs. 500 million. The Petitioners claimed

that the loss can be attributed to the CEO owning a villa there and giving the iandowner tr^'o

villas.
xi. The Company, when doing their projects, engaged architects, designers, and other services

which were paid huge sums of money despite the projects being incomplete. The monies

were then written off and thus lost.

Contravention of guidelines

xii. The Cornpany clicl not follow its guidelines and invested iu areas not allowed, for example,

Cytoln Eclucation Services, a plot in Westlands Estate bougl-rt by one of the directors, built a
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public road in Rr.raka goirig to the Alma, botclied purchase of land in Machakos and l{ongai,

alnoLrnts advanced to landowr)ers, and purchase of shares in Superior l-lomes.

The overriding role of the CEO

xiii. The rnanagernent especially the CEO of Cytonn appeared fixated on taking money from the

public. They claimed that the CEO himself had an overriding role in the company and real

estate functions, for exarnple, collecting money, looking for investments, developing

property, marketing, consultancy, and legal services. This was orchestrated such that all
these money would only get lost in the hands of the CEO.

Corporate guarantee

xiv. The corporate guaranlee that they believed would assist them when things go wl'ong was

equally amended without their knowledge which bordered fraud.

Prayers to the Committee

xv. The Petitioners submitted the following prayers to the Cornmittee

a) That the corporate guarantee of each of the investors' agreement be invoked.
b) That a forensic audit to unearth the rnismanagement of funds be conducted by the

Auditor General or the Financial Reporting Centre of the Central Bank of Kenya

(CBK) in conjunction with the Directorate of Crirninal Investigations (DCI).
c) That a corporate veil be lifted because all the 71 entities and Cytonn Investments

Management Plc are legally registeled.

Committees Concerns

a) Letter from Cytonn Investment Management Plc

Tlie Comrnittee noted a letter written to the National Assembly by Cytonn dated 2nd December,

2022, informing the Comrnittee of a pending case on the matter at the i{igh Court in Milimani,
Case No. 8526 of 2022, did not have the Name of the Sender. The Cornrnittee also sought to

know the status, the issues, and prayers in the case.

With regards to the letter, the Petitioners, through their Legal Counsel stated that they vvere not

aware of that court case referred to by Cytonn, but they were awa[e of several other court cases

pending before court. fhe said cases were of several nature, for example, about 30 cases by
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Cytonn on defhmation, administrative and insolvency cases for CHYS, Case No. E063 of 2021,

and for CPN, Case No. 8064 of 2021 to rnention but a few.

b) The Nctture of the issues raised in the Petition.

The Committee sought to understand the nature of the issues raised in the Petition as to whether'

they were crirninal or civil.

With regards to the nature of the matters raised in the Petition, the Petitioner's legal counsel

stated that the issues raised in the Petition were of both criminal and civil nature. For instance,

the DCI, CMA and ODPP investigated the issues. Many of the investors recorded statements

with the DCI and investigations began but along the way the three Directors of Cytonn obtained
' Court Orders ex-pafie to stop the investigations by the three agencies, which orders still stand.

c) Investment agreements/contracts between investors and Cytonn

The Cornrnittee sought to have the contract docurnents signed between by Cytonn and the

investors to be incorporated in the paperwork making up the Petition. The Committee also

sought to establish whether there were any sale or purchase agreements for the real estate

projects.

With regards to the contracts, the Petitioners' legal counsel undertook to avail contract

agreements for the creditors/investors to the Committee.

With regards to sales and purchase agreements for real estates, the Petitioners stated that those

clients who invested in real estate 'off-plan' arrangement were not issued with agreements

instead, they were put under the CHYS.

d) Due diligence for the ou,nership of the real estates

The Committee sought to know whether there was any due diligence and document to ensure

that the properlies in question belonged to Cytonn.

The Petitioners stated that while different investors chose different investments, the CHYS after

failing to refund Petitioners, moved thern to CPN instead under loan notes agreement. However,

silce the houses were there, they continued investing relying on charge documents signed by

CEO, chief accountant, and the legal person. Further, rnajority of investors were not buying

houses.

e) Role of the comntercial banks

The Committee sought to establish the role of commercial banks in the process of investments.

With regards to the role of the banks, the Petitioners stated that tlie banks lent motley to the SPVs

that constltcted and developed the real estates. The I(enya Commercial Bank (KCB) loaned
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funds to the SPV that u,as used to clevclop Sight Suitcs while SBM Bank lent an SPV that

constructcd "The l\lma IIornes."

fl Current/inancial statenlents and assets of the SPVs and Cot'porate l/eil

The Comrnittee inquirecl on the financial statcment of the SPVs considering that indeed tliey had

soure projects completed alreacly even iI'the company did not own it. The Cornrnittee souglrt to

know the beneficiaries of assets/monies in the SPVs if the lifting of veil of corporation would be

achieved.

The Petitioners stated that lifting the veil of corporation was proposed because the assets were

owned by SPVs rvho bought them majorly using money tiom creditors, and they cannot get to
the SPVs. With regards to the assets, the Petitioners stated that, for example, they could not get

the register at the land registry prompting them to do an application for a preservation order on

all assets to the insolvency court. I{owever, the application was still pending in court.

With regards to prescrvation of assets, the l)etitioners stated that an existing corporate guarantees

on the agreemenls restricted investors. For example, the CIIYS investols were told tl-rey are

guaranteed because the parent company of Cytom would pay thern back. Whcn the creditors
requested to invoke the corporate guarantee, the company responded that the guarantee has been

amended.

g) Shareholder.s o/' the contltanies

The Committee sought to know the shareholders of tlic CHYS, CPN, SPVs and any other

affiliate company of Cytorur and whether they were registered companies in Kenya.

The Petitioners stated that all the SPVs wele registered. Also, an inquiry by the DCI revealed

tliat all the SPVs and affiliate companies had the same three shareliolders (Mr. Edwin Dande,

Ms. Patricia Wanjarna, aud Ms. Elizabeth Guku) who identified themselves as either director or
partner. All the companies were under Cytonn Investments Management Plc umbrella.

h) Dispute mechanisnt methods in lhe agreentents

The Committee sought to establish whether there was another dispute resolution mechanism
under the investrr-rent agreernents.

llhe I'}etitioners averred that there r,r,as an arbitration provision in tlie agreements. Further, several

creditors had gone to court individuall), but a moratorium against all the cases made them stop

after the Administrator u,as appointed by the Court. Therefore, the arbitration could not coutinue

despite being provided fbr in the agrecrnents.

i) l4thether thet'e tt,ere onlt bsp.fi.iaries of Cytonn [nttestntents
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The Committee inquired whether there \,vere any people who benefitted fi'om the investments ont

of the 4000 mentioned and rvhether there were any avenues the investors used to resolve the

issues and their success state,

The Petitioners stated that indeed sorne of the investors were receiving their interests from 20i4
and they were recycling them without many issues. It was until 2020 when the interests were not
coming, and they were unable to access the principal arnount also.

4) Committee Resolutions

The Committee lesolved as follows

11
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The legal counsel for the Petitioners to liaise with the Committee's legal counsel

to establish the cases pending in court on the matters raised in the Petition;

The Petitioners' legal counsel to provide a categoized list of investors/creditors

according to their investments;

The Petitioners' legal counsel to provide contract documents between the

investors and Cytonn Investment Management Plc., and the corporate guarantee;

and

The Committee to invite Cytonn Investments Management Plc including the

Administrator to clarify on the issues as raised by the Petitioners.

MIN./PPETCI2O22/39: CONSIDERATION OF PUBLIC PETITION

REGARDING SAFEGUARDING THE ECONOMIC
AND SOCIAL WELFARE OF COMMIINITIE,S
LIVING NEXT TO FORESTS

1) Brief from Legal Counsel

The Legal Counsel presented the brief (see attached Legal Briefl on the Petition as follows:

a) The Petitton

ll

The Hon. Julius Kipletting Ruto, Member for Kesses Constituency, on behalf of the forest

communities and associations across the country drew the attention of the l{ouse to the

issues of economic and social welfare of communities living llext to forests.

The Petitioners sought the following prayers:

a) secure the rights and welfare of forest communities across the country.

b) review the Kenya Forest Service policy and ensure local communities are given

priority to purchase at least 30Yo of forest resources and access to goverrunent

procLlrement opportunities.
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IV

c) eltsLlre logging firurs conduct corl;oratc social responsibility activities to the forest

cornmunities to clevelop local infrastructure such as toads, schools, r,vater piping

and water catchment areas. ' ' 
,

d) to end the regular harassment of forest communities by Kenya Forest Officers.

b) Analysi.s of applicable legal provis'iorts

The urain issue in tl-re petition is the protection of the interests and welfare of forest

communities and associations, through benefit and incentive sharing, while sustainably

exploiting forest resources.

The following legal provisions underpinned the Petition:

a) The Forest Conservation and Management Act, 2016 where section 32 provides that all

community forests are vested in the cotnmunities, and they may participate in

conservation and managenlent of public forests.

b) Article 69 (l) and Article 66(2) on land use framework and need for investments itt

property to benefit locai communities.

Therefore, the Committee should iuteuogate:

a) the Petitioner and the forest conuuunities or associations in Kesses Constituency and as

can be identified,
b) I'he Ministry of Environment and Forestry on ber-refit sharing aspects of forest resource

exploitation and existing policy,

c) the Kenya Forest Service on forest concessions and forest agreements, number

adrninistered by local communities and how the concessions issued to foreign

individuals benefit local communities pursuaut to section 53 of the F-orest Conservation

and Managetnent Act,20l6, and

d) Uasin Gishu County on the implementation of the fbrestry policy and provisions on

benefit sharing with local communities pllrsuant to section 53 of the Act.

2\ Submissions by thc Petitiotrct', thc Hon. Julius I(iplctting Ruto, MP

The Petilion

The l-lonorable Member presented to the Cornmittee that the Petitioners were majorly

comprised of the people livirrg u,ithin Senkalu, Nabkoi aud Loremkel Forests. The Petition

was informed by constant lar-nentations by women, youth, atrd farmers in the areet.

Tlrat scction 8 of the Irorest Conservation ancl Managemeut Act, 2016, provides a Ii'autework

on how Kenya Forest Service should ensure that cotnmr-rnities living ncxt to the forests live

together with the forests. I{owever, there is a constzrnt inhumane harassment of the same

communities. If the commnnities happen to use tlie available resottrces in the forests to
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benefit themselves, as that is the only economic activity, the forest guards have constantly

arresteci and assaulted them. For irrstance, a man who was lierding his anirnals lvithin the

forest was assaulted and there is evidence of that. The Petitionel's are requesting that they be

treated humanely because they do not have any otlter economic activity to engage.

Sometimes, forest guards follow the women to their homes at night and also terrorize and

take away their firewood and sell them.

iii. There is a huge conelation between the forests and the said cornmunities. For example, the

people use the streams within the forests to water their cattle, yet the forest guards are

constantly locking up their cattle and extorting the owners through cash demands,

iv. The Petitioners prayed for the following issues to be considered:

a) Benefit sharing between the cotnmunities and government;

b) Improvement of soeial amenities by the Government;

c) Buitding a syrnbiotic relationship between the community and government through

recruitment of locals as forest guards and allowing the community to get atleast 30% of
forest. This relationship will enhance cohesive forces towards forest protection and

conservation.
d) Kenya Forest Service to bring to book Officers who ale harassing and extorting the

locals.

3) Committee Concerns/observations

i. Incluston of other areas of the country

The Committee sought to have the recommendations on the Petition to cover all other protected

areas in the country as the issues raised were cross-cutting. Also, the local communities around

protected resource areas to be given priority to benefit frorn the areas.

ii. Social responsibility

On social responsibility, the Committee agreed that the communities should be given an

opportunity to identify the sen ices and benefits they need addressed rather than the authorities

being the ones to determine that. However, this should be coordinated well within the law not to

have a scenario where forests are misused.

nt. Health and safety of local contnnmities

The Committee sought to find ways of compensating the local communities in cases where the

local conmupities are affectecl by a particular conservation project. Fufther, the Committee

expressed concerns on the issue of forest guards' unlawfirl harassment of the lobals including

their training curriculum.
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I1' P ro cu'e nte nt o ppor lnnit ie s

I'he Cornrnittec sought to undcrstand tire aspect of the 30o% procr-rrement opportr-rnities to the

local communities as raised in the submission by the Petitioners. I'he Committee was further
concerned about the capacity of the locals to be accorded procuremeut opportunitics.

With regards to the 30oZ procurement opportunities, the Petitioner stated that the law provides

for the youths, women, and persons with disabilities a certain portion of government

opportunities. Also, the uptake of local communities is likely to change now and the county
goverrrments could capacitate the communities to uptake the available opportunities.

v. Organizing the comntunities and balancing helween the forest conservation and benefit.s

sharing

fhe Comrnittee raised concerns on the challenge of having the communities to organize
themselves to claim the available benefits. Some communities/people may take advantage and

want to benefit more or benefit without taking responsibility for undesired actions. Also, some

local communities may bring in foreigners to be considered in the benefit sharing sclreme.

With regalds to organizing the communities, the Petitioner stated: that there' are several

associations willing to assist and it is the sole duty of the Kenya Forest Service to register arrd

capacity build them.

With regards to the balancing act, the Petitioner stated that collecting all the available

ittformation on the issues raised would infonn proper decisions to be made on the way forward.

4) Committee Resolutions

The Committee resolved to

i.) Meet with Kenya Forest Service to provide information pursuant to Section 53 of the

Forest Conservation Management Act, 2016 on forest concessions and forests

agreements;

ii.) Mcet with Cabinet Secretary for Environment and Forestry to provide information on

benefit sharing aspects of forest resollrce exploitation tluough forest concessions and

periodic reviews of the Forest Policy;
iii.)Meet with the County Governrnent of Uasin Gishu to get views on the implementation o1'

forest policy and Section 53 of the Forest Conservation and Management, Act, 2016; and

iv.)Unclertake a site visit to Kesses Constituency to interact with the communities living next

to the fbrests to cstablish morc facts and sitr"ration on the ground.
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ADJOURNMDNT AND DATE OF THE NEXT
MEETING

being no other business, the Chairperson adjourned the meeting at 1.30 p.m. The date of
next meeting would be on Thursday, 15e December ,2022 at 9.00 a.m.

Sign

";7Date.

.i4{ ?*Y','i
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Thirteenth Pariiament Second Session

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

MINUTES OF THE TENTH SITTING OF THE PUBLIC PETITIONS COMMITTEE
HELD ON TUESDAY, MARCH 2I,2023,IN THE COUNTY HALL MINI CHAMBER
AT 10:00 AM
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1. Hon. Janet Jepkemboi Sitienei, M.P.
2. Hon. Patrick Makau King'ola, M.P.
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4.
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Hon. Emest Ogesi Kivai, M.P.

Hon. John Bwire Okano, M.P.
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Presenter of the Petition
CEO, Capital Markets Authority (CMA)
Advocate, Waweru & Gatonye Advocates (for CMA)
Director, Policy and Market Development, CMA
Head of Fraud & Investigations, CMA
Ag. Director, Operations, CMA
Director Corporation Secretary and Legal Services, CMA
Official Receiver
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Senior Assistant Official Receiver
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1. Hon. Samuel Atandi, MP
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4. Luke Ombara

5. Michael Wiso

6. Daniel Warutere

7. Hellen Ombati

8. Mark Gakuru
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SECRETARIAT

1. Mr. Samuel Kalama
2. IvIs. Miriam Modo
3. Ms. Ame Shibuko
4. Mr. Shadrack Omondi
5. Ms. Patricia Gichane
6. Mr. Martin Sigei
7. Ms. Lilian Mburugu
8. Mr. Yeziel Jilo
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Clerk Assistant II
Clerk Assistant II
Legal Counsel II
Legal Counsel ll
Research Officer III
Media Relations Officer
Se{eant-At-Arms

MIN./PPETC/2023I69: PRELIMINARIES

The Chairperson called the rneeting to order at 10.30 a.m. and prayers were said by the Hon

Edith Nyenze, M.P.

MIN./PPETC/2023170: ADOPTION OF AG

The Meeting was taken through the Agenda as follows: -

1. Prayer

2. Adoption of the Agenda

3. Confirmation of minutes of previous sitting

4. Matters Arising

5. Consideration of the Public Pctition regarding probable loss of public investments
irr Cytonn High Yield Solutions Platform Meeting with thc Cabinet Secretary lbr
National Treasury and Economic Planning on the following Public Petitions: -

i.) Meeting with the Chief Executivc Officer of the Capital Markets Authority; and

ii.) Meeting with the Ofricial Receiver

6. Any Other Business

l. Adjournment

Thereafter, the Proposed Agenda of the Meeting was adopted to constitute business of the

Meeting liaving been proposed by the Hon. Bidu Mohamed Tubi, M.P. and seconded by the I{on.

Peter Mbogho Shake, M.P.

MIN./PI'ETC/2023/71: CONFIITMATION OII MINUTES OF I'REVIOUS SITTINGS

Minutes of the Seventh Sitting held on 15tl'March 2023 were confirmed as a true record of the

deliberations of the meeting having been proposed by Hon. Bdith Nyenz-e, M.P. and seconded by

I{on. Peter Mbogho, M.P.

Minutes of the Eighth Sitting held on 15th March 2023 were confinned as a true record of the

deliberations of the meeting having beeu proposed by I{on. Edith Nyenze, M.P. and seconded by

Hon. Peter Mbogho, M.P.
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Minutes of the Nineth Sitting held on 16th March 2023 were confirmed as a true record of the

deliberations of the meeting having been proposed by. Hon. Bidu Tubi, M.P. and seconded by

Hon. Peter Mbogho, M.P.

MIN./PPETC(2023/72: MATTERS ARISING

Arising from MIN.lPPETCl2023l64 of the Sixth Sitting, it was reported that the Clerk of the

National Assernbly had requested that the Committee pardons the Cabinet Secretary and send

another invitation instead of invoking the provisions of Standing Orders 191 to summon the

Cabinet Secretary.

While the concerns of the Committee were justified, the meeting was informed that the Cabinet

Secretary for the National Treasury and Economic Flaruring had been involved in the Budget

Cycle and presentation of the Budget Policy Statement before Departmental Committees.

It was agreed that the chairperson of the Committee would meet the Clerk of the National

Assembly to resolve the matter.

MIN./PPETC|20Z3l73z ME,ETING WITH THE EXECUTIVE OFFICER OF
CAPITAL MARKETS UTH

The CEO of Capital Markets Authority submitted to the meeting as follows: -

1. Background

a) That Cytonn Investment Management PIc (CIMP) was a group incorporated in Kenya offering
products and services in regulated space through related parties and also in private markets

which are uffegulated. CIMP is not licensed by the Capital Markets Authority (CMA).

b) However, CMA licensed Cytorur Asset Managers Limited (CAML), a company held 25Yo by
CIMP as a fund manager in March 2018. Subsequently, CAML applied and was granted a REIT
Manager's License in February 2019. CAML anticipated that upon licensing, it would manage

the unregulated real estate business by CIMP upon its conversion to a regulated business under
Capital Markets (Real Estate Investment Trusts) (Collective Investment Scheme) Regulations,

2013.

c) As a licensed fund manager, CAML manages the Cytom Unit Trust Scheme which has six
registered collective investment funds under the Capital Malkets (Collective Investment

Scheme) Regulations, 2001 i.e.

i. Cytonn Money Market Fund
ii. Cytonn Equity Fund
iii. Cytonn Balanced Fund
iv. Cytonn Money Market USD Fund
v. Cytonn Africa Financial Services Fund
vi. Cytonn High Yield Fund
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2. Su,spected unregulated business by CIMP prior to 2017

d) The CMA observed a practice whcrc most financial service institulions including its licensed

entities wcrc offering an unregulated cash management product that would pool funds from the

public for a guaranteed return. This product was not within the rnandate of CN4A.

e) The CMA, to curb associated risks, issued a circular (Circular l'{o. 8/2016) requiring all licensed

intermediaries to cease and desist fi'om offering and engaging in uruegulated activities outside

the perimeter of regulated products under the Capital Markets Act, Cap 485,4. of the Laws of

" Kenya.

D It was also noted that, during that period CIMP was offering services suspected to resemble

those that were being offered by licensees of CMA but without a license as stated above. This

led to a protracted engagement between CITTIA and CIMP cuhninating in the CMA requiring

CIMP to procure a license from the CMA if it wished to continue with the service. At the same

time for products that seemed to mimic regulated products, Cytonn agreed to restructure those

products to fit under the Capital Markets (Collective Investment Schemes) Regulations, 2001

and also apply for a fund mallager license under thc Capital Markets (Licensing Requirements)

(General) Regulation s, 2002.

g) CMA received an application from CAML, after compliance with the applicable regulatory

requirements, CAML was granted a fund manager licence.

3. Cytonn High Yield Solutions

h) Cytonn I{igh Yields Solution (CYHS) was an unregulated product with guaranteed returns,

CIMP was presenting CHYS as a private offer but upon scrutiny by the Authority it was

determined to be a public offer especially due to the mode of its distribution whicli targeted the

general investing public. This was contrary to the provisions of the Capital Market (Securities)

(Public offers, listings and Disclosure) Regulations, 2002 and specifically regulations 20 and

Zl.The Regulations provide that a private offer is that which is offered to not more than 100

persons or the securities are offeled to the members of a club or association (rvhether or not

incorporated and the members can reasonably be regarded as having a colrunon interest worth

each other and with the club or association in the affairs of the club or association and in what is

to be done with the proceeds of the offer.

i) Due to the foregoing, CMA engaged CIMP on the conversion of unregulated CI{YS to regulated

fu1d. CIMP applied for the registration of a Cytonn I{igh Yield Fund (CYHIT). To ensure a

seamless transition, a road map for this couversion was developed. Ihe Road niap stipulated

how the clients ip the CI{YS would conved into a regulated CIIYI'- and the eventual wind up of

CHYS.

4
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k) The roadmap was not implernented as agreed prornpting the Authority to issue a directive vide a

letter dated January 4,2020 for CHYS to cease operation by January 31,2020. CIMP tlleatened

to sue the Authority and issued a demand letter demanding withdrawal of the Authority's

. directive. After several engagements with CIMP, the Authority reviewed its earlier directive and

granted CIMP a three-month extension to allow for the transition of the CHYS to CHYF via a

letter dated Jamuary 20, 2020. Upon lapse of the extended period, CIMP failed to affect the

transition. CIMP and Cytonn related persons have filled several matters in court challenging

various directives and mandate of the Authority.

Application of Investor Compensation Fund (ICF)

l) The Investor Compensation Fund is established under Section 18 of the Capital Markets Act.

. Section 18 of the Capital Markets Act provides as follows:

"There shall be established a Fund to be lcnown as the Investor Compensation Fund for the

purposes of granting conxpensation to investors who suffir pecuniary loss resulting fom the

failure of a ltcensed stockbroker or dealer, to nteet his contractual obligations and paying

beneficiaries from collected unclaimed divtdends when they resurface."

m) Regulation 64 of the Capital Marketing (Licensing Requirements) (General) Regulations 2002,

provides that:

"(l) Every buying or selling stockbroker or dealer that is a trading participant of a securities

exchange shall contribute to the Compensrition Fund such antount as shall be prescribed from
time to tinte by the Authortty. "

n) Further, Regulation 69 requires that investors shall apply to the Authority for compensation from

the Compensation Fund in cash or securities equal to the net loss following a pecuniary loss due

to the failure of a stockbroker, dealer or an investment bank carrying out stock broking business

or dealing operations, to meet its contractual obligations.

o) Based on the above provisions, investors in the CHYS are not entitled to benefit from the

Investor Compensation Fund in case they suffer loss of their investrnent.

Committee concerns

The Cornmittee raised the following concerns with regards to the presentation by the CEO of
Capital Markets Authority: -

a) Capacity of CMA to regulate

The Cormnittee sought to understand whether CMA had authority to regulate. The CEO stated

that the Capital Markets Authority Act and the Central Depositories Act provide the regulatory
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framework of its operation. In addition, the Authority has an in house Fraud investigation unit

that investigates unlicenscd products.

iror licensed proCucts, the Authority stated that it constantly ensures that neiessary disclosures

are made to the public uiron detection of irregularities. For unlicensed products, the entities are

usually charged in court.

The Authority admitted that there was a gap in the legal framework that Cytom and similar

organisations had taken advantage of. It had commenced to remedy the situation through

submissiorl'df the draft "Alternative Funds Regulations" through its Parent Ministry (National

Treasury and Economic Planning) to regulate private Markets so as to seal loop holes by rogue

operators.

b) Licensing of CYtonn

The Conrmittee wondered why CMA had licensed Cytonn to operate in light of the fact that the

Directors who were former employees of BRITAM had questionable credibility. It was clarified

that the matter on their credibility while working for their former employer had been in court for

9 years. At the time of registration of Cytonn, the judgement had not yet been given hence there

was no legal basis to stop issuance of an operating license to Cytonn.

4 Monitoring system ond rentedial measures

The committee expressed concern on the manner of effecting punitive measures on errant

licensed companies. It was clarified that regulated service providers rvho did not observe the laid

out regulations are usually criminally charged and stopped from operations; while the

unregulated entities are charged f<lr fraud or obtaining morley by false pretense.

d) Compensation of Pelitioners
The Committee was keen to know when and how the Petitioners would be compensated. The

I{ead of Fraud & Investigations, CMA explained that the tnatter was being handled by the

Director of Public Prosecutions (DPP) therefore not much could be done by CMA until

conclusion of the matter by DPP. The petitioners' best resolution would be to seek to be enjoined

in the case tlirough the Official Receiver.

e) Whether Cytonn is still in business

The Coplnittee was conoenred on whetirer Cytonn u,oulcl defraud itivestors using their other

investment vehicles. The CIJO of CMA assured the other products offered by Cytonn were

regulated and had not been affected. Fufther, therc had beeu no complaints filed by investors

under tlie regulated products.

Committee Rcsolutions

The Committee directed that the Authorily fast tracks the "Alternative Funds Regulations" for

private Markets so as to seal loop holes by rogue operators.

6



MIN./PPETCI2O23I74: MEETING WITH THE OF'F'ICIAL RECEIVER

When asked to table the written submission before the Committee as per the following aspects as

communicated in the letter:

i. Latest audited accounts of Cytonn Investments Management PLC

ii. Opinion on the Financial Status of Cytonn Investments Management PLC

iii. Evidence of the properties owned by Cytonn Investments Management PLC and bank

Statements the official receiver stated that Cytonn PLC does not fall under the entities that

are under liquidation. The two entities under liquidation are Cytonn High Yield Solutions

LLP (CHYS) and Cytonn Real Estate Project Notes LLP (CPN). The Official Receiver had

therefore not done any written submission as the entity they were dealing with was

different.

The chair invited the witness to give his oral submission, which he proceeded to as follows: -

a) That he had been appointed as a receiver by the Court.

b) That Cytonn had 9 Special Purpose Vehicles (SPVs).

c) That the liquidation process had commenced and the following activities undertaken:

i. issuance of Gazette Notice and Advertisement in Newspapers,

ii. identification of 1400 creditors who had filed proof of debt, and

iii. call for creditors' meetings.

d)

e)

That the Official Receiver had not yet conducted a site visit to the 9 properties

That it had been challenging to obtain most of the information from Cytonn Directors

hence the slow progress of the liquidation process

I

Committee concerns

The Committee was concerned that the property would be lost. It was clarified that the court had

issued a preservation order on all assets of Cytonn.

The Committee asked what steps had been taken so far to refund the investors. The Official

Receiver admitted challenges in ascertaining the genuine creditors and transfer of monies among

the various entities within Cytonn.

Committee Resolutions

a) The Committee directed that the Official Receiver submits a written submtsston as soon

as possible.

b) The Comrnittee gave the Official Receiver 30 days to report back to the Committee on

the progress made which was expected to be substantial.

7



Written Submisriions

The Official Receiver undertook to present the Written Submissions to the secretariat by Close of
Business of Wednesday ZTndMarch 2023. The follorving is the written submission: -

1. BriefBackground

lhe Official Receiver was appointed as Liquidator of Cytonn High Yield Solutions and Cytom
Real E.state Project Notes by an Order of the Court dated 6th January,2023. .: , . . ..,.i

While issuing the Liquidation orders, the Courl also granted Preservation orders over assets

identified as: Alma, Appleton/Miotoni, Rivetun, Ridge and Taraji.

The Official Receiver ascertained the partnership records of the two entities in liquidation and

confirmed the following:

Cytonn High Yield Solutions LLP (CHYS)

In accordance u,ith records held at the Companies Registry, the Partners are; Cytonn

Investments Management PLC & and Edwin I{arold Dayan Dande, while the Manager is

Patricia Nj eri Wanj ama.

Cytonn Real Estate Project Notes LLP (CPN)

In accordance with records held at the Companies Registry, the Partners are; Cytom

Investments Managernent PLC and Cytonn Real Estates LLP, while the Manager is

Edwin Harold Dayan Dande.

Liquidation proccss:

The Official Receiver was in the process of reviewing the documentation filed and are also in the

process of asceftaining the assets and liabilities of the LLPS. This will be done by admitting

proof of debt forms from creditors and ascertaining the legitimacy of all claims.

From preliminary perusal of the records submitted, the following are the Special Purpose

Vehicles (SPVs) affected in relation to the above LLPS in liquidation:

i. Cytonn Investment Partners 15 (Superior I{omes)
A financing agreement between CI{YS and Cytonu lnvestment Partners l5 was entered into in

January 2017, with an agreement to borow Kshs 500 rnillion shillings to acquire and facilitate

the acquisition of shares in Superior Homes Kenya Limited.

CHYS only financed for a purchase of shares worth Kshs,250 milliort bcing 12.5% stake in

Superior Homes Kenya I-imited. The Shareholders of Superior Ilomes have proposed a buy

back of the said shares and we are in the process of conducting a valuation to ascertain the

current value and later realize the shares.

1

2
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ii. Cytonn Investment Partners 16 - Kilimani Properties (4 acres)

This is a 4-acre parcel of land along Argwings Kodhek road in Kilimani area of Nairobi County.

The property is unencumbered. The Official Receiver has requested for the Title documents in
relation to the parcels and are yet to receive feedback on the same.

Funds were borrowed from CHYS and another project, "the Ridge" to acquire the property

iii. Cytonn Integrated Projects - The Alma (46 Acres) Ruaka
To finance the SPV, a financing agreement was entered into between LLP 16 and CHYS to
borrow a principal sum of up to Kshs 3.0 billion. We are yet to ascertain how much was drawn

down from CHYS following this agreement.

SBM Bank Limited is a secured creditor in relation to this property and there are other
purchasers with varying interests on the property.

iv. Cytonn Investment Partners 10 - Taraji Heights 3 acres, Ruaka Kiambu
To facilitate the acquisition of the land and financing the development of LLP 10, the LLP
entered in a financing agreement with CHYS in April 2016 to make available for the SPV Kshs

2.0 billion; and Cytonn Real Estate Project Notes (CPIQ in December 2017 to make available a

facility to the LLP of Kshs 2.0 billion. We are yet to ascertain how much was drawn down from
CHYS and CPN following this agreement. There are other purchasers with varying interests on
the property which are yet to be verified.

v. Cytonn Investment Partners 11 - the Ridge - 9.9 acres, Ridgeways, Kiambu Counfy
To finance the SPV, a financing agreement was entered into between Cytorur Investent Partners

11 and CHYS to borrow a principal sum of Kshs 2.0 billion to acquire and facilitate the purchase

of the land and finance the project in June 2016 and later in November 2017, entered in financing

agreement of Kshs 1.0 billion with CPN.

We are yet to ascertain how much was drawn down from CHYS and CPN following this
agreement. There are other creditors against this SPV including TAALEzu & Cytonn High Yield
Fund, which we are yet to veriff their claim.

vi. Cytonn fnvestment Partners 20 - Cysuites (serviced apartments, Wetlands)
To acquire the property and do renovation works to upgrade, Cytonn Investment Partners 20 got
into a financing agreement with CHYS to avail a facility of up to Kshs 1.0 billion at arate of
21.0% p.a. We are yet to ascertain how much was drawn down from CHYS following this
agreement.

Additionally, the LLP has borrowed Kshs 75.8 rnillion from other SPV which we are required to
verifu. Cytonn Investment Partners 20 also took over a liability of USD 3,600,000.0 from the
previous ownership, charged to the title by Kenya Commercial Bank.

vii. Cytonn Investment Partners 18 - Applewood - Miotoni Karen
To fund the project, the SPV entered into a financing agreement in August 2017 with CHYS to

borow Kshs 1.0 billion to finance land purchase and begin construction of the project, and later,
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in Novemb er 2018 agreed to be financed by CPN, with an agreement to borow Kshs 2.0 billion.

We are yet to ascertain how much was drawn down from CH'YS following this agreement.

It has been reported that there are encumbrances registered against the title, with a caution dated

l3th March 2O2O by Pankaj Natwarial Nathu,ani, Mitaj Natwarial Nathrvani and Sejal Manish

Kalani claiming a lender's interest pursuant to a Deed of pledge dated 4th Septelnber 2018,

Statutory Declaration dated l3th March 2O2O and infonnal charge dated i't September 2018.

viii. Cytonn Invcstment Partners 5 Riverun - Kiambu

The Riverrun project was a Joint Venture between Laban Muiruri and Cytonn Investment

Partners 5.

To facilitate the land acquisition and financing the development project, Cytonn Invcstment
partners 5 eltered into a financing agreement with Cytonn }-Iigh Yield Solutions (CI{YS) to

make available to the borrower (LLP 5) a facility of up to Kshs 2.0 billion in 2016. Additionally,

later in May 2018, Cytonn Real Estate Project Notes LLP (CPN) agreed to lend Riverrun a

facility of up to Kshs 100.0 million, to also facilitate the developrnent of the project. We are yet

to ascertain how much was drawn down from CHYS following this agreement.

The Joint Venture Partner, Laban Muiruri sought to exit the fVA leading to negotiations between

the two partners on how to settle the matter. An amicable agreement was reached in November

2022. We are following up on the adoption of this settlement agreement.

ix. Cytonn Investment Partners 4 and Mystic Plains - 1000 acres, Athi River

This was a joint venture between Cytonn Investment Management and a family referred to as the

Mutuas that sat on a 1,000 acres'piece of land to form the Mystic Plains LLP.

To facilitate the purchase of the portion of the property, LLP 4 entered into a financing

agreement with Cytonn High Yield Solutions, with an agreement to borrow up to Kshs 2.0

billion in July 2015. We are yet to ascertain how much was drawn down from CI{YS following

this agreement.

MIN./PPETC/2023175: AD.IOURNMENT AND DATE OF THE MIIETING

I'here beilg no other business, the Chairpersolt adjoumed the meeting al 12:55 p.tn. l-l-re next

meeting would be held on Wednesday,22'd March, 2023.

Sign
(CHATRPERSON)

Date

J
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Thirteenth Parliament Second Session

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

MINUTES OF THE SIXTEENTH SITTING OF THE PUBLIC PETITIONS
COMMITTEE HELD ON FRIDAY. APRIL 21. 2023. IN DODORI ROOM. PRIDE INN
PARADISE BEACH RESORT AT 1O:OO AM

PRESF.NT

1. Hon. Nimrod Mbithuka Mbai, M.P.
2. Hon. Joshua Chepyegon Kandie, M.P
3. Hon. Ernest Ogesi Kivai, M.P.
4. Hon. Maisori Marwa Kitayama, M.P
5. Hon. Edith Vethi Nyenze, M.P.
6. Hon. Caleb Mutiso Mule, M.P.
7. Hon. (Eng.) Bernard Muriuki Nebart, M.P.
8. Hon. Peter Mbogho Shake, M.P.
9. Hon. John Bwire Okano, M.P.
10. Hon. Sloya Clement Logova, M.P.

Chairperson

APOLOGIES

l. Hon. Janet Jepkemboi Sitienei, M.P.
2. Hon. Patrick Makau King'ola, M.P.
3. Hon. John Walter Owino, M.P.
4. Hon. Bidu Mohamed Tubi, M.P.
5. Hon. Suzanne Ndunge Kiamba, M.P

Vice Chairperson

SECRETARIAT
l. Mr. Rana Tiarnapati

2. Mr. Samuel Kalama

3. Ms. Miriam Modo
4. Ms. Anne Shibuko
5. Mr. Shadrack Ornondi
6. Ms. Patricia Gichane

Deputy Director,
Principal Clerk Assistant II
Clerk Assistant I
Clerk Assistant I
Legal Counsel II
Legal Counsel II

MIN./PPFTC/2023l111: PRFLIMINARIES

The Chairperson called the meeting to order at 10.30 a.m. and said the prayers



MIN./PPETC/2023/I12: ADOPTION OFAGENDA

The Meeting was taken through the Agcnda as follows: -

l. Prayer

2. Adoption of the Agenda

3. Confinnation of minutes of Previor,rs Sittings

4. Matters Arising

5. Consideration and adoption of draft report on the Public Petition regarding
Probable Loss of Investments in Cytonn High Yield Solutions

6. Any other Business

7. Adjournrnent & Date of Next Meeting

Thereafter, the Proposed Agenda of the Meeting was adopted to constitute business of the
Meeting having been proposed by the Hon. Ernest Kivai, M.P. and seconded by the Hon.
Clernent Sloya, M.P.

MIN./PPETC/202311132 CoNFIRMATION OF MINUTES oF PREVIOUS SITTINGS

Agenda was def'emed to another day

MIN./PPETC/2023/lI4: MATTERSARISINC

Agenda was defbrred to another day

MIN./PPETC/2023lII5: CONSIDtrRATION OF THE PUBLIC PETITION
REGARDING PROBABLE LOSS OF INVESTMENTS IN
CYTONN HIGH YIELD SOLUTIONS

The Committee went through the Draft Report and aligned the observations based on the
subrnissions of the petitioners and various stakeholders.

MIN./PPETC/2023/II6: ADJOURNMENT AND DATE OF THE NEXT MEETING

Thcrc bcing no othcr business, the Chairperson adjourned tlre meeting at 0l:00 p.m. The next

meeting would be held on Friday 2l'' April 2023 at 2.30 p.rn.

Sign

P (cHATRPERSON)
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Thirteenth Parliarnent Second Session

REPUBLTC OF KENYA
THE NATIONAL ASSEMBLY

MINUTES OF THE SEVENTEENTH SITTING OF THE PUBLIC PETITIONS
COMMITTEE HELD ON FRIDAY APRIL 21. 2023. IN DODORI ROOM. PRIDE INN
PARADISE BEACH RESORT AT 02:30 PM

PRF'SENT

l. Hon. Nirnrod Mbithuka Mbai, M.P.
2. Hon. Joshua Chepyegon Kandie, M.P
3. Hon. Emest Ogesi Kivai, M.P.
4. Hon. Maisori Marwa Kitayarrra, M.P
5. Hon. Edith Vethi Nyenze, M.P.
6. Hon. Caleb Mutiso Mule, M.P.
7. Hon. (Eng.) Bernard Muriuki Nebart, M.P
8. Hon. Peter Mbogho Shake, M.P.
9. Hon. John Bwire Okano, M.P.
10. Hon. Sloya Clernent Logova, M.P.

Chairperson

APOLOGIES

l. Hon
2. Hon
3. Hon
4. Hon
5. Hon

Janet Jepkemboi Sitienei, M.P.
Patrick Makau King'ola, M.P
John Walter Owino, M.P.
Bidu Mohamed Tubi, M.P.
Suzanne Ndunge Kianlba, M.P

Vice Chairperson

Deputy Director,

Principal Clerk Assistant II
Clerk Assistant I
Clerk Assistant I
Legal Counsel II
Legal Counsel [I

SECRETARIAT
l. Mr. Rana Tiamapati

2. Mr. Samuel Kalama

3. Ms. Miriam Modo
4. Ms. Anne Shibuko
5. Mr. Shadrack Omondi
6. Ms. Patricia Gichane

MIN./PPFTC/2023/lt7: PRFLIMTNARIES

The Chairperson called the meeting to order at 10.30 a.rn. and Hon. Caleb Mutiso Mule, M.P
said the prayers.



MIN./PPETCI2O23III8: ADOPTION OF- AGENDA

The Mceting was taken through the Agenda as follows: -

l. Prayer

2. Adoption of the Agenda

3. Confirmation of minutes of Previous Sittings

4. Matters Arising

5. Consideration and adoption of draft rcport on the Public Petition regarding
Probablc Loss of Investments in Cytonn High Yield Solutions

6. Any other Business

7. Adjournment & Date of Next Meeting

Thereafter, the Proposed Agenda of the Meeting was adopted to constitute business of the
Meeting havirig been proposed by the Hon. John Bwire Okano, M.P. and seconded by the Hon.
Peter Mbogho Shake, M.P.

MIN./PPETC/2023/II9: CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS

Agenda was def-erred to another day

MIN./PPIITC/2023lI20: MATTERSARISING

Agenda was deferred to another clay

MIN./PPETC/2023/I2I: CONSIDERATION OF THE PUBLIC PETITION
REGARDING PROBABLE LOSS OF INVESTMENTS IN
CYTONN HIGH YIELD SOLUTIONS

The Cornmittee went through the issues for detennination and made recommendations on the
report.

MIN.lPPETC12023ll22z ADJOURNMENT AND DATE OF THE NEXT MEETING

There bcing no othcr business, thc Chairperson adjourned the meeting at 05:00 p.m. The next
rneetirrg would be held on Saturday 22u April2023 at 10.00 a.m.

L

Sign:....

(cHATRPERSON)
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REPUBLIC OF KENYA
a)Yt

THE NATIONAL ASSEMBLY

PUBLIC PETITION
(No. 7 of 2022)

ING PROBABLE LOSS OF INVESTMENTS IN CYTONN

'#i"lz,'

HIGH YIELD SOLUTIONS PLATFORM

I, the UNDERSIGNED on behalf of Mrs. (Amb.) Josephine Awuor, Mrs.
Caroline Atieno and Mr. Omondi Abonyo;

DRAW the attention of the House to the following: -

1. THAT, a company narned Cytonn Investments Ltd dealing in capital
investments and real estate placed adverts for one-bedroom
apartments valued at Ksh. 7.8 million at a project named'The Ridge'

under LR NO. 2822313, along Kiambu Road in Kiambu County.
2. THAT, investors who opted for 'off-plan'arrangements started making

their pa5runents in 2Ol7 and continued making regular payments as
and when required;

3. THAT, despite the very little activity on site, Cytonn Investment Ltd
through their representatives kept explaining to investors verbally that

- the5r-were finalizing other developments;
4. THAT, investors made an initial instalment of IOo/o of the sale value

plus booking fee of Ksh. 50,000.
5. THAT, by year 2Ol8 some investors who were paying by instaiment

had paid each in excess of Kshs 3,9 million during which time it
seemed the company had started experiencing internal financial
problems, since no construction ever started;

6. THAT, those who feared for their investments and started asking for
refunds were told they would incur a mandatory IOo loss on their
deposits;

7. THAT, in September 2019, when many investors began seeking

refund, the Company announced that it would put the money in its
substituent platform, i.e., Cytonn High Yield Solution, for one year to
earn interest at l9oh and then start refunding;

8. THAT, in 2O2O, the company began blaming COVID-19 pandemic
interruption and promised to refund the investors in 2021, during
which time they kept sending statements to show interest was being
earned.



PUBLIC PETITION
REGARDING PROBABLE LOSS OF INVESTMENTS IN CYTONN

HIGH YIELD SOLUTIONS PLATFORM

9. THAT, later, an administrator was appointed and the company
continued to experience financial difficulty, and to-date nothing has
come to fruition with regards to investors'money, nor has the Ridge
project taken off;

10' THAT, notwithstanding this debacle, the Company has ostensibly
kept their posts alive on social media platforms on investment
analysis to dupe the investors and unsuspecting Kenyans that it is
liquid and in optimum operational capacity;

1 1. THAT, the Company has been trying to sell off some of its properties
in vain and might thus dissolve with depositors,money;

12. THAT, efforts to ensure the company honours the agreement with the
investors have not been productive despite further engagement with
the Capital Markets Authority (CMA);

13. AND THAT the matter in respect of which this Petition is made is not
pending before any court of Law or constitutional body.

THEREFORE, your humble Petitioners pray that the National Assembly
through the Public Petitions Committee: -

(i) Engages Cytonn Investment Ltd and its partners to clarify how they
intend to fulfil their agreement with the investors of the
aforementioned Ridge development project;

(ii) Holds the Chief Executive Officer (CEO) of Cytonn as responsible for
the mismanagement and secures the timely refund of investors'
money;

(iii)Engages with the Capital Market Authority (CMA) to establish how
they intend to operationalize the Investor Compensation Fund to grant
compensation to investors who suffer pecuniary loss resulting from
the failure of a licensed stockbroker or dealer to meet his contractual
obligations as stipulated in Section 1B(1) of the Capital Markets Act
and;

(iv)Makes any other suitable recommendations it deems fit in addressing
the issues raised in the Petition.

And your Petitioners will ever pray.
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Hon. Samuel Onunga Atandi, MP.
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Chairman

Parliamentary Committee on Finance

Parliament Burldings

NAIROBI.

Dear Sir,

RE: PUBLIC PETITION REGARDING FE GIIARDING. OF PIIBLIC

INTERE$T IN THE pRqBABtE rOSS OF INVESTMENTS IN CYTONN HIGH

YIETD SOLUTIO.NS - RIDGE. AND ANY THEREOT' BY DJPOSITORS.

RUNNING INTO HUNDRED OF MILTIONS OF KENYA SHIIIINGS.

I wish to present this Public Petition on behalf of the under mentioned

Investors/Depositors in the CYTONN HIGH YIELD SOLUTIONS - RIDGE

development, among others in which several Investors/Depositors claim they

were duped. into taking investment facilities with the CYTONN INVES'I'MENT

LTD and now they are fearing loss of their money after the company failed in

its obligations. They are now appealing for Parliament's intervention to compel

organization to refund their deposits.





Itt't

The petitioners state:

i. THAT, CYTONN INVESTMENTS LTD advertised to put up some one

bedroomed apartments among others at the RIDGE and gave land

reference as NO. 28223/2, along Kiambu Road.

ii. THAT, for example those who were to purchase, or allocated a one

bedroom apartments on GB09 were to pay Kenya Shillings 7.8 million.

iii. THAT those who took "off plan" arrangements started making payment

in year 201,7 and they state that they kept making payments with very

little activity taking place on the ground.

iv. THAT, against [iii) above, CYTONN INVESTMENT LltD through their

representatives kept explaining to investors/depositors verbally that

they (the company) were finalizing other developments.

v. THAT, the first instalment was 'J-\o/o of the sale value plus booking fee of

Kshs. 50,000.00 (fifty thousand).

vi. THAT, by year 201,8 some Investors/Depositors who were paying by

instalment [and are ready to provide evidenceJ had paid excess of Kshs.

3.9 million [Three million Nine hundred thousand), during which it
seemed the company had started experiencing internal financial

problems, since no construction ever started.

vii. THAT, those who feared for their investments/deposits and had started

asking for refunds were told they would loss mandatory 100/oloss of their
deposits.

viii. THAT, in September,2019 with many Investors/Depositors now asking

for their money back, the company stated that they would therefore put

the money in CYTONN HIGH YIELD SOLUTION for one year to earn





interest at 79o/o and then the company would start refund after one

year.

ix. THAT, come 2020, CYTONN INVESTMENT now claimed Covid 19

pandemic interruption and promised to rolls the money in 202L -
during this time sending statements to show interest was being earned,

and at times the consistency of the interest earned was lacking in their

statement.

x. THAT, later an administrator was appointed and the company

continued to experience financial difficulty and nothing to date has

come to fruition with regards to Investors/Depositors money, or this

development (RIDGE) taking off the ground.

xi. THAT, the Chief Executive Officer (CEO) Mr. Edwin Ndande should be

held responsible and made to refund the Investor/Depositors money as

there are indications that the company has been trying to sell some of

their properties in vain and might sink with depositors money.

xii. THAT, meanwhile the company has kept their posts on social media

platforms on investments analysts alive to dupe the

Investors/Depositors and unsuspecting Kenyans that they are liquid and

in optimum operational capacity.

The content of this Public Petition is dear to the Petitioners whose

prayers are included and myself that the management of the CYTONN

INVESTMENT and any of their partners and accomplishes are summoned

to appear before Parliamentary Departmental Committee (s) to explain

how they intend to fulfill their agreement with Investors/Depositors or

refund full amount of their investment plus interest,
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The Petitioners will forever PRAY

i'\
HON SAMUET ATANDI, MP
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