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CHAIRPERSON'S FOREWORD

This Report contains the proceedings of the Departmental Committee on Justice and Legal

Affairs on its consideration of the Sexual Offences (Amendment) Bill, 2023 (National
Assembly Bill No. 78 of 2023). The Bill, was read a First Time in the House on 3l"July, 2024
and was thereafter committed to the Committee in line with Standing Order 127(l) of the
National Assembly Standing Orders.

The Bill seeks to amend the Sexual Offences Act (Cap. 634) to provide for promotion of
national public awareness of sexual offences. Further, the Bill mandates the Cabinet Secretary
responsible for education to establish programs to safeguard, protect and promote the right
to education of victims of sexual offences, including victims of teenage pregnancies. Finally,
the Bill provides for the definition of a Cabinet Secretary so as to align the Act with the
Constitution.

ln compliance with Article ll8(b) of the Constitution and Standing Order 127(3) of the
National Assembly Standing Orders, the Committee placed an advertisement in the print
media on 9s August, 2024 inviting the public to submit memoranda by way of written
statements on the Bill. The memoranda were to be received on or before 23'd AugusC 2024
at 5.00 pm (East African Time).

ln addition, the Committee vide letters Ref. No. NA/DDC\JUC\2024\072 dated 23'd

September 2024 and Ref. No. NA\DDCAAC\I|2|l0l0 dated 276 February 2025 invited key
stakeholders to submit views on the Bill and attend a public participation forum on 86
October, 2024 and 6'h March 2025, respectively. Vide a letter Ref. No. NA/DDC AUC\2025l0l 2
dated 4'h March 2025, the Committee requested the Stakeholders to share their written
memoranda by l2s March 2025.

By the close of the submission deadline, the Committee had received eight (8) memoranda.
Uraia Trust, the State Department for Basic Education, the State Department for Medical
Services, Kituo cha Sheria, the Office of the Director of Public Prosecutions, the Kenya
National Commission on Human Rights, Office of the Attorney General & Department of
Justice and the National Gender and Equality Commission Bave their views on the Bill which
the Committee considered as contained in Chapter Three of this Report.

The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly
for the logistical and technical support accorded to it during its consideration of the Bill. The
Committee further wishes to thank Uraia Trust, the State Department for Basic Education,
the State Department for Medical Services, Kituo cha Sheria, the Office of the Director of
Public Prosecutions, the Kenya National Commission on Human Rights, Office of the
Attorney General & Department of Justice and the National Gender and Equality Commission
for submitting memoranda on the Bill. Finally, I wish to express my appreciation to the
Honourable Members of the Committee and the Committee Secretariat who made useful
contributions towards the preparation and production of this Report.

On behalf of the Departmental Committee on Justice and Legal Affairs and pursuant to the
provisions of Standing Order 199(6) of the National Assembly Standing Orders, it is my
pleasant privilege and honour to present to this House the Report of the Committee on its
consideration of the Sexual Offences (Amendment) Bill, 2023 (National Assembly Bill No. 78
of 2023).

Report of the Deporunentol Committee on Justice ond Legol Affoirs on its Considerotion of the Sexuol Oflences
(Amendment) Bill (Notionol Assembly Bill No. 78 of 2023)
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CHAPTER ONE

I PREFACE

Establishment of the Committee
The Departmental Committee on Justice and Legal Affairs is one of twenty departmental

commitrees of the National Assembly established under Standing Order 216 whose

mandate pursuant to the Standing Order 216 (5) is as follows:

i. fo inyestigote, inquire into, ond report on oll motters reloting to the mondote,

monogement, octivities, odministrotion, operotions ond estl'motes of the osslgned

ministries ond deportments;
ii. To study the progromme ond poliq objectives of ministries ond deportments ond the

effectiveness of the implementotion;
iii. To, on o quorterty bosis, monitor ond repoft on the implementotion of the notionol budget

in respect of its mondote;
iv. Io study ond review all legislotion referred to it;
v. To study, ossess ond onolyse the relative success of the ministries ond deparlments os

meosured by the results obtoined os compored with their stoted objectives;

vi. To invest)gote ond inquire into oll motters reloting to the ossigned ministries ond

deportnents os they moy deem necessory, ond os moy be referred to them by the House;

vii. To vet and report on oll oppointrnents where the Constitution or ony low requires the

Notronol Assembly to opProve, except those under Stonding Order 204 (Committee on

Appointments);

viii. To exomine treotteg ogreements ond conventions;

ix. To moke reports ond recommendotrons to the House os oft.en os possib/g including

re comm endotio ns of p roposed legisloaon;

x. To consider reports of Commissions ond lndependent Offlces submitted to the House

pursuont to the provisions of Anicle 254 of the Constitution; ond

xi. To exomine ony questions roised by Members on o motter within its mondote.

1.2 Mandate of the Committee
2. ln accordance with the Second Schedule of the Standing Orders, the Committee is

mandated to consider: -
(;) The Judiciary;
(b) Tribunals;
(c) Access to Justice;
(d) Public prosecutions;
(e) Ethics, lntegrity and Anti-corruPtion;
(f) Correctional services;
(g) Community service orders and witness Protection;
(h) Constitutional Affairs;
(i) Sovereign immunity;

O Elections including referenda;
(k) Human rights;
(l) Political parties; and

(m)The State Law Office' including insolvency, law reform, public trusteeship,

marriages and legal education.

ln executing its mandate, the Committee oversights the following Ministries, Departments

and Agencies:
(a) The Judiciary;
(b) Judicial Service Commission;
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1.3 CommitteeMembership
4. The Committee comprises the following Members:

Chairperson
Hon. Murugara George Gitonga, CBS, MP

Tharaka Constituency
UDA Party

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Party

Hon. Gladys Boss, MGH, MP

Uasin Gishu Constituency
UDA Party

Hon. Onyiego Silvanus Osoro, CBS, MP

South Mugirango Constituency
UDA Party

Hon. Wetang'ula Timothy Wanyoyi, CBS, MP

Westlands Constituency
ODM Party

Hon. Muchira Michael Mwangi, MP

OlJorok Constituency
UDA Party

Hon. MakaliJohn Okwisia, MP

Kanduyi Constituency
FORD-Kenya

Hon. Aden Daud, EBS, MP

Waiir East Constituency
Iubilee Partv

Hon. Maalim Farah, EGH, MP

Dadaab Constituency
WDM-Kenya

Hon. Francis Kaiwang' Tom Joseph, CBS, MP

Ruaraka Constituency
ODM Party

Hon. (Dr.) Otiende Amollo, SC, EBS, MP

Rarieda Constituency
ODM Party

Hon. Muchangi Karemba, MP

Runyen jes Constituency
UDA Parw

Hon. Mogaka Stephen M., MP

West Mugirango Constituency

lubilee Party

Hon. Siyad Amina Udgoon, MP

Garissa County (CWR)
lubilee Party

Hon. CPA Suleka Hulbale Harun, MP

Nominated Member
UDM Party

Report of the Deporunentol Commtttee on Jusice ond Legol Affoirs on its C.onsiderotion of the Sexuol Offences

(Amendment) Bi,, (Notionol Assembly Bill No. 78 of 2023)
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CHAPTER TvvO

2 OVERVIEW OF THE SEXUAL OFFENCES (AMENDMENT) B!LL, 2023
(NATTONAL ASSEMBLY BILL NO. 78 OF 2023)

2.1

6.

Background
The Bill seeks to amend the Sexual Offences Act (Cap. 63,4) to provide for promotion of
national public awareness of sexual offences. Further, the Bill mandates the Cabinet
Secretary responsible for education to establish programs to safetuard, protect and
promote the rights to education of victims of sexual offences, including victims of teenage
pregnancies. Finally, the Bill provides for the definition of cabinet secretary so as to align
the Act with the Constitution.

The Bill was read a First Time in the House on 31" Jul)r, 2024 and was thereafter
committed to the Committee in line with Standing Order 127 (l) of the National Assembly
Standing Orders.

2.2 Summary of the Bill
8. The Bill seeks to amend the Sexual Offence Act (Cap. 63A)as follows:

(a) Clause 2 of the Bill proposes a definition of the Cabinet Secretary so as to align it
with the Constitution.

(b) Clause 3 - 6 of the Bill proposes to substitute the term "Minister" with "Cabinet
Secretary" to align the Act with the Constitution.

(c) Clause 7 of the Bill seeks to introduce a new section 464 to provide for promotion
of national public awareness of sexual offences through nationwide education and
information campaigns. Further, the Bill proposes that the Cabinet Secretary
responsible for legal affairs in consultation with the Cabinet Secretary responsible for
education to establish programs to safeguard, protect and promote the right to
education of victims of sexual offences including victims of teenage pregnancies.

(d) Clause 8 of the Bill proposes to substitute the term "Minister" with "Cabinet
Secretary" to align the Act with the Constitution.

Report of the Deportnentol Committee on Justice ond Legol Affoirs on its Considerotion of the Sexuol Oflences
(Amendment) Bill (Notionol Assembly Bill No.78 of 2023)
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Cabinet Secretary role for matters relating to justice. KNCHR also observed that various

case laws have held that the Attorney-General is not a Cabinet Secretary and therefore
cannot perform functions specifically reserved for a Cabinet Secretary under any piece of
legislation.

16. OAG submitted the deletion and substitution of the term "Cabinet Secretary" with
Cabinet Secretary for the time being responsible for matters related to Gender. The OAG

noted that the State Department for Gender and Affirmative Action is better equipped to
oversee the coordination of efforts related to sexual and gender-based violence (SGBV)

given its primary focus on prevention, protection, victim advocacy and empowerment.

Committee Obsenration
17. The Committee observed that the Sexual Offences Act defines the term "Cabinet

Secretary" as the Cabinet Secretary for the time being responsible for legal affairs and

public prosecutions. ln the current constitutional dispensation, prosecution is a Preserve
of the Director of Public Prosecutions and not a Cabinet Secretary. Therefore, the

amendment seeks to align the definition of "Cabinet Secretary" with the provisions of the
Constitution of Kenya, 20l0.Further, the Committee observed that the Sexual Offences

Act places other obligations of the Cabinet Secretary for the time being responsible for
legal affairs such as developing a national framework to guide the implementation and

administration of the Act. These functions have been sufficiently performed despite there
being no designated Cabinet Secretary responsible for legal affairs.

Clause 7

18. Uraia Trust submitted that the proposed new 46,4 lack specificity that comes with the
provision. They submitted that there is need to have types of practical Protrams that are

to be implemented in the public awareness campaign within the proposed amendment
legislation.

19. The State Department for the Basic Education proposed the deletion of the
proposed new secrion 46A( I )(b) since the promotion of the right to education is the role
of the Cabinet Secretary responsible for matters relating to education. Further, they noted

the Ministry of Education has developed various policies and guidelines to Promote the

right to education of victims of sexual offences including victims of teenage Pretnancy.

20. Kituo cha Sheria proposed amendments to the new section 46,4 to include that the
Cabinet Secretary shall promote comprehensive public awareness on reproductive health,

including sexual offences, through nationwide education and information campaigns; and

the establishment and implementation of programs that safeguard, protect and promote
the educational rights and access of victims of sexual violence, including teenage Pregnancy.

21. KNCHR proposed the addition of a new sub-clause 46A(l)(c) that provides that the

Cabinet Secretary shall, in consultation with the Cabinet Secretary responsible for matters

relating to education, establish a framework for reporting, investigatint and further legal

and policy actions for sexual offences within institutions of learning.

22. NGEC proposed amending the proposed new section 46A to include the Cabinet

Secretary responsible for gender and affirmative action in coming up with the programs

to safeguard, prorecr and promote the right to education of victims of sexual offences.

Report ofthe Deponmental Committee onJustice ond Legol Affoirs on rts Considerotion of the Sexuol O/fences

(Amendment) Bill (Notionol Assemb/y Bill No.78 of 2023)
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

27. Upon reviewing the Bill and the submissions received, the Committee made the following
observations:

(l) The Bill seeks to amend the Sexual Offences Act (Cap.63,4) to mandate the Cabinet
Secretary responsible for legal affairs to provide for promotion of national public
awareness of sexual offences. Further, the Bill mandates the Cabinet Secretary, in

consultation with the Cabinet Secretary responsible for education, to establish
programs to safeguard, protect and promote the right to education of victims of sexual
offences, including victims of teenage pregnancies.

(2) The Bill provides for the definition of a Cabinet Secretary to align the Act with the
Constitution. The Committee observed that the change from "Minister" to "Cabinet
Secretary" has already been effected by the Attorney-General through the power to
revise laws conferred by the Revision of Laws (Cap. l). ln addition, in the current
constitutional dispensation, prosecution is a preserve of the Director of Public
Prosecutions and not a Cabinet Secretary.

(3) The establishment of programs to safeguard and promote the right to education is
vital in ensuring inclusive and equitable quality education for every child. However, the
Committee noted that it is the Ministry of Education that is responsible for making
and implementing policies on the right to education including programs to safeguard,

protect and promote the right to education of victims of sexual offences including
victims of teenage pregnancies.

(a) The Bill is essential in the promotion of public awareness on sexual offences. lt will be

instrumental in preventing and combating sexual abuse against children, sexual violence
and exploitation.

Report of the Deportmentol Committee on lustice ond Legol Affoirs on its Considerotion of the Sexuol Offences
(Amendment) Bill (Notionol Assembly Bill No. 78 of 2023)
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CHAPTER SIX

6 SCHEDULE OF AMENDMENTS

29. ln view of the observations made, the Committee proposes the following amendments to
the Bill-

CLAUSE 2

THAT the Bill be amended by deleting Clause 2 and substituting the following new Clause-

2. Section 2 of the Sexual Offences Act (hereinafter referred
to as "the principal Act" is amended in the definition of the term
"Cabinet Secretary" by deleing the words "and public prosecution".

Amendment of
section 2 in

Cap.63A.

Justification: The change from "Minister" to "Cabinet Secretary" has already been effected in

the Act through the power ro revise laws conferred upon the Attorney-General by the Revision

of Laws (Cap. l).

The Act defines the term "Cabinet Secretary" as Cabinet Secretary for the time being

responsible for legal affairs and public prosecution. ln the current constitutional dispensation,

public prosecution is a preserve of the Director of Public Prosecutions and not a Cabinet

Secretary.

CLAUSE 3

THAT, the Bill be amended by deleting Clause 3.

Justification: The change from "Minister" to "Cabinet Secretary" has already been effected in

the Act through the power ro revise laws conferred upon the Attorney-General by the Revision

of Laws (Cap. l).

CLAUSE 4

THAT, the Bill be amended by deleting Clause 4.

f ustification: The change from "Minister" to "Cabinet Secretary" has already been effected in

the Act through the power to revise laws conferred upon the Attorney-General by the Revision

of Laws (Cap. l).

CLAUSE 5

THAT, the Bill be amended by deleting Clause 5.

f ustification: The change from "Minister" to "Cabinet Secretary" has already been effected in

the Act through the power ro revise laws conferred upon the Attorney-General by the Revision

of Laws (Cap. l).

CLAUSE 6

THAT, the Bill be amended by deleting Clause 6.

Report of the Deportnentol C-ommtttee on./ustice ond Legol Affoirs on its Considerotion of the Sexuol

(Amendment) Bill (Notionol Assembly Bill No' 78 of 2023)
Oflences il
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT . FOURTH SESSION-2025

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 78.h SITTING OF THE DEPARTMENTAL COMMITTEE
oN f usTlcE AND LEGAL AFFAIRS HELD lN MEETING ROOM 18, BUNGE
TOWER, PARLIAMENT BUILDINGS ON TUESDAY 7TH OCTOBER 2025 AT

l0:00 AM

PRESENT
l. Hon. Murugara George Gitonga, MP - Choirperson

2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Choirperson - Virtually

3. Hon. Muchangi Karemba, CBS, MP

4. Hon. Muchira Michael Mwangi, MP

5. Hon. Aden Daud, EBS, MP

6. Hon. MakaliJohn Okwisia, MP

7. Hon. Mogaka Stephen M, MP

8. Hon. CPA. Sulekha Hulbale Harun, MP

ABSENT WITH APOLOGIES
l. Hon. Gladys Boss, MGH, MP

2. Hon. Maalim Farah, EGH, MP

3. Hon. Onyiengo Silvanus Osoro, CBS, MP

4. Hon. Francis Kaiwang' Tom Joseph, MP

5. Hon. (Dr.) Otiende Amollo, SC, MP

6. Hon. Francis Kajwang' Tom Joseph, MP

7. Hon. Wetangula Timothy Wanyonyi, CBS' MP

8. Hon. Siyad Amina Udgoon, MP

SECRETARIAT
l. Mr. Abdikafar Abdi
2. Ms. Jael Ayiego Kilaka
3. Mr. Abdirahim Omar
4. Mr. lsaac Nabiswa
5. Mr. Meldrick Sakani

6. Ms. Mary Kamande
7. Mr.John Nduaci
8. Mr. Shawn Ngoyo

Clerk Assistant lll
Clerk Assistant lll
Fiscal Analyst I

Legal Counsel ll
Audio Assistant
Public Communications Offi cer
Serieant-at-Arms
lntern, JLAC

AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Matters arising
5. Adoption of the Report on Sexuat offences (A) Bill, 2023 sponsored by Hon.

Donya Aburi, MP
6. Any Other Business

7. Adjournment / Date of the Next Meeting

9{ac 7



(15) Minutes of the 58'h Sitting held on Tuesday 29s July 2025 were adopted as a true

record of the proceedings, having been proposed by Hon. John Makali, MP and

seconded by Hon. Zulekha Hulbale, MP.

(16) Minutes of the 59'h Sitting held on Tuesday 5'h August 2025 were adopted as a true

record of the proceedings, having been proposed by Hon. Stephen Mogaka, MP and

seconded by Hon. Otiende Amollo, MP.

(17) Minutes of the 60s Sitting held on Thursday 7s August 2025 were adopted as a true

record of the proceedings, having been proposed by Hon. (Dr.) Otiende Amollo, SC,

MP and seconded by Hon. Aden Daud, EBS, MP.

(18) Minutes of the 61" Sitting held on Tuesday l2'h August 2025 were adopted as a true

record of the proceedings, having been proposed by Hon. Farah Maalim, MP and

seconded by Hon. Mogaka Stephen M.' MP

( I 9) Minutes of ihe 62"d Sitting held on Thursday I 4s August 2025 were adopted as a true

record of the proceedings, having been proposed by Hon. (Dr.) Otiende Amollo, SC,

MP and seconded by Hon. CPA Suleka Hulbale Harun, MP.

(20) Minutes of the 63'd Sitting held on Thursday 28d August 2025 were adopted as a true

record of the proceedings, having been proposed by Hon. Makali John Oharisia, MP

and seconded by Hon. Maalim Farah, EGH' MP.

(21 ) Minutes of the 64m Sitting held on Thursday 28'h August 2025 were adopted as a true

record of the proceedings, having been proposed by Hon. (Dr.) Otiende Amollo, MP

and seconded by Hon. Muchangi Karemba, MP.

(22) Minutes of the 656 Sitting held on Monday l" September 2025 were adopted as a true

record of the proceedings, having been proposed by Hon. Maalim Farah, EGH, MP and

seconded by Hon. MakaliJohn Okwisia, MP.

(23) Minutes of the 66m Sitting held on Monday I " September 2025 were adopted as a true

record of the proceedings, having been proposed by Hon. CPA Suleka Hulbale Harun,

MP and seconded by Hon. Mogaka Stephen M.' MP.

(24) Minutes of the 67'h Sitting held on Tuesday 2"d September 2025 were adopted as a

true record of the proceedings, having been proposed by Hon. Aden Daud, EBS' MP

and seconded by Hon. Muchira Michael Mwangi, MP.

(25) Minutes of the 68'h Sitting held on Tuesday 2"d September 2025 were adopted as a

rrue record of the proceedings, having been proposed by Hon. John Makali, MP and

seconded by Hon. Zulekha Hulbale, MP.

(26) Minutes of ihe 69'h Sitting held on Wednesday 3'd Septemb er 2025 were adopted as a

true record of the proceedings, having been proposed by Hon. Stephen Mogaka, MP

and seconded by Hon. Otiende Amollo, MP.

(27) Minutes of the 70'h Sitting held on Wednesday 3'd September 2025 were adopted as a

true record of the proceedings, having been proposed by Hon. (Dr.) Otiende Amollo,

SC, MP and seconded by Hon. Aden Daud, EBS, MP.

(28) Minutes of the 71" Siaing held on Thursday 4'h September 2025 were adopted as a

rrue record of the proceedings, having been proposed by Hon. (Dr.) Otiende Amollo,

MP and seconded by Hon. Muchira Michael Mwangi, MP.

(29) Minutes of the 72"d Sitting held on Thursday 4s September 2025 were adopted as a

true record of the proceedings, having been proposed by Hon. Muchangi Karemba,

MP and seconded by Hon. Mogaka Stephen M., MP

(30) Minutes of the 73'd Sitting held on Friday 5s September 2025 were adopted as a true
record of the proceedings, having been proposed by Hon. Makali John Oh,visia, MP

and seconded by Hon. Maalim Farah, EGH' MP.

(3 l) Minutes of the 74'h Sitting held on Friday 5'h September 2025 were adopted as a true

record of the proceedings, having been proposed by Hon. (Dr.) Otiende Amollo, MP

and seconded by Hon. Muchangi Karemba, MP.
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2r89

I.T.IE SEX UAL OI',FBNCES (AMENI}MEIIIT} B [I.I,.,
2{113

A Blll for

AN ACT of Parllunent lo umud the Sexuel Ollerrms
Act,2006

En-ACTED by the Parliament of Kenyo. as tollows-
l" This Act may be cifed as the Scrual Offenccs short tirlc

(Amendment) Act.3023.

2, Section 2 of the Sexual Offences Act, 2006. in rhis
Act rcFcrrcd to as *rhe principeJ Act", is umended by
dcleting thc definition "b{inistci' nnd subtitiruting rhe
following new definition in iur pnrper alprtraheticol sequence

*Csbtnet Secremry" msans th+ Cabinet Secrr:rar1' fcn
thc time bcing rcsponsible for matlers rclating ro tregal
afluird:

3. Section 26 of the pnncipal Act is amcnded in
subsection (?t hy deleting the trord "Ministcr" appearing in
parugnaph (b) snd substituting therefor the words. "Cabinet
Secretary".

{. Section 35 of the principal Acr is amondcd-

enuadrgtof
uct[rn ll rrf irh, 3
admlf'

Aarndlst of
rcttra 26 o{ lfit
3 o[ ]ttl6,

Amr;dttre of
rcaicr ll ol l.!o
I rrf 2m6

Atrn&nrm ol
reebon 16 of No
I of 2fr16

(a) in subsection (3) b), dcleting the word. "Minisrer"
appcaring imrnediately after ttrc expression
"guhsestion (2)" end substituring thcrcfor the
words "Cabinet Secrctnry",

(tr) in subsection (5) try deletiug the word "Ministcr"
appeariog immcdiarly aftcr ttc words '"gaterted
by the" and *ubstituting thercfor rhe words
"Cabinet Sccretary".

5. Scction 36 of the principal Act is amended-

(a) in sutnection (4) by dclcdng thc word. "Minisur'
appcaring irnrnediatcly afler the n'olds *'de,termired

by the" and rubstituting thercfor the words
"Cahinct Secretary".

ftt in subsection (il by deleting the word. *Ministcr"
appeuing in paragraph (b) und substituting
thcrsfo,r thc r*,ords, "Cabinet Sectttary".
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MBMOEAHDT'}T OF OI}JELTS AND REASONS
Statemenl of objects r.nd reesonsfor the BItl

The principal object of this Bill is ro anrcnd the Serurl Offences Acr,
2(}o6 to provide for promotion of nutional public swarrne.s.q of sexual
offencts. Further. the Bill mandates the Cabinet Secrctary responsible for
educstion to estahli"sh pograms to safeguand. pnrtrct. rnd pnomote thc
right to edrrcation of victims of sexual olfcnies. includinj victims of
t€€nage pregnancies- Finally. the Bill provides for ttrc dcfinition of a
cnbiner secretsry so a5 to align the Act rvirh thc constirudon.

Clnure I of rhe Bill is the $horr Titlc.

Clause 2 of thc B_ill proposts a dcfinition o[rhe Cabinet Sdcrcrsry Eo
as to align it wirh rhe Constiturion.

Clrus* 3 1o Clsrrse 6 of thc Bill suhstitules ttrc rerm "Minisrer' with
"Cabinet Secretary" tu aligpr the Act with the Constiturion,

Claust 7 o[ the Bill seeks tu introducc I ]rsw seuion 46A pmvide, for
pronrodon of national public ar+srene$$ of scxuat offelces. Furthsr. the
Bill requires the Csbinet S€cretary Cabinct rceponsihle for educution to
establish prftrams to sat'cguard, protfct, and promote the right to
cducation of vi.ctirns o[ seruat otfenccs, including victims of dcnagp
pregnancieu.

c'lause I of the Bill substitutsr the turm "Ministe/' with .cabircr
Secretary" to alipgr thc Act with the Consrirution.

$tnternent on the ddegation of lo€btativ€ poreni and ltmttailou of
fundanental rights and free.ftrrrl.r

This Bill doer not dclc.qate legisluive poler or limir any fundamcnul
rights or freedoms.

Indlcation of whethr the Bllt conoerns couoty governrnents

This Bill does not affrct the functions of thc couilry governments aod
is therefore a Bill nol coneerfling countics

Ststcment m to whethcr ttle Blll ls e mooey g;il sirhin the rnnanlng of
Artlele I 14 of the Constltutlon

The enactntent of this BiU shall not occacion addtrional expedirurr
of public funds.

ffiRIS DOr.rYA ABURI,
Memher of Parliamem.
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(h) any tr{ini-cter;rr{

(c) an-v medical prilctitioner or designared pcrson-s. in rc$pecr of any
dctention, injury, or loss csused by' or in conner:tion witlr *r
taking of an appropriate sample in terms of subsection (5). unlcsr
thc tuking ruf,h unreasonable or don€ in bad fsirh or the person
who tonk the samplc war culpahly ignorant und ncgligcnt.

(8) Any person who, withoul reir.ronable cxcusr: hinders or obstructs
fte taking of an appropriate $emple in terms of subsection (5) .rhdl be
guilry of an offence o[ obstructing the cnr.rse of justicc und shrll ofl
conviction bc liable ro inrprisoument lhr a term of not le^ts 1fu6n five years
or to a fine of not less fifry thousand shillings or to both.

(9) Where I pcrlon is convictcd ol'any ofl'cncc undcr this Act rnd it
is proved thnt at the tinre of the commission of tlrc offence, the convicted
penion lva-\ infcctcd with HIV or 0!U' othcr litl' threatening sexunlly
ransmitted disease rvherher or not he ot slre u,as a\A'lre of his or her
infection, not$'ithstanding any othcr scntcncc in thi.s Act, hc or she shldl
be liable upon conviction to inrprisonment for a rerm of nor lers than
liftcrn yc$ni but rvhich may bc enhanced to imprisonnrent for llfe.

( l0) For purposcs of this scr:tion-
(a) thc presencc in a pcrurn's body of HIV mrilrodies or antigens.

dttected thruugh an appropriute test or series of te.sts. shall tle
prima facie proof that thc person conccrned is infocted with HIV;
afld

(b) if it is pruved that I person was infecred wirh HIV after
cornmitting an offcnce refcrrcd ro in this Act. it shall hc
prcsumed. unless the contrary is shorvn, that he or she was
infected wirh HIV rvhen the offencc was commitrcd.

Section 35 of Na 3 oJ 111O6 thar is proirused to bt anrcnded-

Medical trertment orderr

35. ( l) A court shall upon convictron of a pcrsnn hrving committrd u
scruel olTencc and if satisfred thst the convicrcd person is dependent on or
has the propensity to misusc alcohol. any drug or is suffcring fnrm any
rxhcr diSorder. and rnay bcnefil from trBarment, grant an order for
treatlrrenl or profcssional counseling nnr.l such an orrlcr shull bc madc in
addition to any senteftc€. including a sentence of imprircnmenr which is
not suspended.
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by a police oflicer &bove the rank of a constable. take an appropriare
sample or samples fmrn tlrc accustd Ferson conmnrsl.

(6) An appropriate sample or samples tahen in terrns of subsection
(5,-

(t) shalt Ltffiist of blmd. urine or other tissue or substance as rnay be
determined by tte medical practitioner or dcsignrtad pcruon
conerned. in such quantiry as is nasonably nert$sary for the
purposs o[ gathering cvidenec in asccrmining whethcr or not thc
uccuscd person cummiued an offence or not: end

(bt in the case n blood or tissue sample, shall be taken from s part of
the accused person'r body sclcercd by the medicsl prectitioner or
designated per$on concerned in nccordancs with acceped
medical procticc.

(7) Wiftout prejudice to any othcr defcncc or limimrion that may be
sv&ilable undcr any [aw. no claim shall lie urd no set-off nhall operate
agninst-

(a) the Starc:

(b) any Mini$er; or

(c) any medicll pamtitioner or dedgnaned pcffiors, in respect of nry
dctcntion. injury or loas caused by or in aonnectioo with the
tating of an appmpriarc aar,ryilc in terms of subsection (5), unless
tho takiug u,as unrcsso$&bk or dsnc in bqd frith m thc pcrson
who tmk the sample war arlpobly ignorur End ncgIigcrrr.

(8) Any person who, withsut rsaconEbh excuser hirderf or ob'structs
thc uking of an opproprittc samplc in terms of $tbscction (5) shall be
guilry of an offence of obrtructing fte ooume of jurtice and strstl on
convica.ion bc liablc to imprisonmcnt for a tcrm of not less thsn fivc yesrs
or to I fine of not lees fifty thousand rhillings or rc both.
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Annexu re 4:Advertisement inviting the
public to submit memoranda on the Bill
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1I I Ii NA'I'IONAL ASS T]I\I BLY
OFI.'ICE OF TIIE CLE,ITK

I). () Ilor +l6l:l-(X)l(X)
Nairolri, Kcnva
i\ Iain ['all ianrr-'nt Iltriltlings

llTtu rrl,lttng, fhtse quolt:

Rcf; NA./I) I) C.l.l l, AC 1202 I I 07 2

Dr. llclio Kipsang, CIIS
Principal Secrctary
Statc l)cpartrxcnt for llasic Ir.ducation

l\,1 in istrl' ol' Ir.ducatiort

Jogoo Ilousc l]. Ilarambcc r\vcnuc
Nrtllt0BI

l\Is. Illary' l\{uriuki, CBS
l'}rincipal Sccrctarl
Statc l)cpartrncnt lbr I'ublic I lcalth and Prolbssional Standards

i\l inistr1 of I lr-'alth

r\l,r'a I lousc, Cathcdral l{oad
NAIIIOI}I

I lon. \\'infridah llttl'ani Nlokal a

Chicl'ltcgistrar Judician of Kcnl a i Sccrctary

Judicial Scrvicc Commission
Suprcrnc Court llui Iding

Anlolll

Ikrn. Shadrack John I\tosc
Solicitor (icncral
-l'hc 

Statc Las Olllcc and l)cpartnrcnt o1'Justicc
Shcria lkrusc. I larambcc Avctrttc
NAIIToI}I

IlIr. Joash Dachc, NIBS
ChicI Iixccutivc Olllccr / Commission Sccrctan'
Kcnla Las l{cli:rrn Commission
Rcinsurancc Plaza. 3'd l:loor. 'l'aila lload
NAIITOBI

Dr. llcrnard l\togesa, PhD, CI'N{
Comnrission Sccrctar) / CEO
Kcnl'a National Cornrnission on I lutnan l{ights (KNCI llt)
('VS I'laza. Lcnana Rd, l" l:loor
NAIItOIII

'li'lcphone: +15 l:i()rs !h()(xl e\t. J.J(x)

lirnail: ctlatrr Parliatnt'nt,Err.ke
Urr rr.parl ianrt'nt.&o.ke/ thc*national-assenrbl)'

23'd Septcmbcr, 202{



l\'Is. Carolinc Gaita
llxecutive Dircctor
Il,'lzalcndo Trust
ACK Garden Ilousc.2nd Floor, Wing A
l" Ngong Avcnuc
NAIITOBI

Dr. Annctte Mbogoh
Ilxccutivc Director
Kituo cha Sheria
Olc Odurnc lload, Of['Argrvings Kodhck Itoad
NAIIIOBI

Dcar

ITE: INVITATION BY I'IIE DEPAITTNIENTAL COMMII'I'IIE ON JUSTTCE ANI.)

I,E,GAL AT}'AIIIS TO SUI}MI]" VII'WS ON ]'IIE SI:XUAI, OFT'ENCES
(AIIENDMENT) BILL, 2023 (NATIONAL ASSEfrIRLY BILI. NO. 78 OF 2023)

SPONSORED ItY IION. DORIS I)ONYA AIIURI, MI'

1'hc t)cpartrncntal Comrnittec on Justicc and Lcgal Aflairs is establishcd pursuant to Standing

Ordcr 216 of thc National Asscmbly Standing Ordcrs. and is mandatedto. inter aliu,'sludl'
ond review all legislation referred to il.'

'l'hc Scxual Ofl-:nccs (Amcndrncnt) Ilill. 2023 (Notional Assemhly llill No. 78 of 2023)

sponsorcd by llon. Doris Donya Aburi. MP is bcfore the Cornmittec lbr considcration and

reporting back to thc Ilouse.'the llill sceks to amend thc Sexual Offcnccs Act 2006 to providc'

for thc promorion of national public arvarcncss of scxual oflcnccs. l"urthcr, the Rill mandates

thc Cabinct Sccrctary responsiblc for cducation to cstablish programs to salbguard, protcct and

promotc thc right to cducation of victims of scxual oll'cnces, including victims of tccnagc

prcgnancics.

Artic lc I I 8( I Xb) of thc Constitution of Kcnya and National Assembly Standing Order I 27(3)

rcquire Parliamcnt to lacilitatc public participation and involvcmcnt in the lcgislativc and othcr

busincss of Parliamcnt and its Committccs. In this rcgard, thc Committcc has rcsolvcd to meet

critical stakeholdcrs to tnakc submissions on thc Bill.

'l'he purposc of this lcttcr is to invite you to a mccting rvith thc Committee on Tuesday, Sth

Octobcr, 2024 at l0:00 am to discuss thc Bill. T'hc vcnue of thc meeting rvill be communicated

in duc cour

You arc rcqucsted to prcparc your *rittcn submissions in a matri.,i format that indicates thc

scction of thc Act, spccific clause, proposed amcndmcnt and justification. Twent,v- (20) hard

copics of thc submissions to bc availed to thc mccting, a soft copy of which may bc scnt to the

Commiltcc through thc Officc of thc Clcrk of the National Asscmbly via cmail:

cna@parliament.go.ke by lrriday, 4s Octobcr, 2024.

Hard copies of the Ilillare availablc at thc National Asscmbly'['ablc Office, Main Parliament

lluilding, whilc an elcctronic copy may be accesscd on thc Parliament website:

http://wrvrv.parliament.go.ke/the-national-assembl.v/house-business./bills for referencc.



I

Annexure 6: Memoranda by
Stal<eholders

I

al



i''

ll ,l

J

UrrdrJlu, u!E Ji f/UYdl ur

'lelephone: Nairobi 254-ozo-27r7o77
Fax:254-a719oo8
limail: ps.rlrctlicalg- heulth..Er.kc
lllhen replying please quote:

NIOH/LEG AJ-/267

Mr. Samuel Njoroge, CBS
Clerk of the National Assembly
Parliament Buildings
P.O. Box 41842-ooloo
NAIROBI

MINISTRY OF HEALTH @
ARTMENT FOR MEDTCAL SERVICES

OFFICE OF THE PRINCIPAL SECRETARY

I

I

0 00'
*

.l t) tlf

AFYA HOUSE
CATHEDRAL ROAI)
P. O Box 3oot6-ooroo

Sth March, zozs

[.\" NJ$^=. ,gEsf)ear

RE II\TVITATION BY THE DEPARTMENTAL COI\IMITTEE ON JUSTICE
AND LEGAL AFFAIRS TO SUBMIT \TIEWS ON THE SEXUAL
OFF"ENCES (AIIIENDMENT) BILL, 2<123 (NATIONAL ASSEMBLY BILL
NO. 78 OF zoz3) SPONSORED BY HON. DORIS DONYA ABURI, I\IP

We refer to the above subject matter and vour letter Ref: NA/DDC/JLAC lzozg/oro
arrd dated 27th February, 2o2S requesting for riervs on the Sexual Offences
(Amendnrent) Bill, zoz3 (National Assemblf' Bill No. Z8 of zoz3).

We note that the principal object of this Bill is to amend the Sexual Offences Act, 21106 to
proride for promotion of national public awareness of sexual offences. We further note
that the Bill mandates the Cabinet Secretary responsible for education to establish
programs to safeguard, protect. and promote the right to education of victims of sexual
off'ences, including l'ictims of teenage pregnancies. We also note that the Bill provides for
the definition of a Cabinet Secretary so as to align the Act with the Constitution.

The lv1inistry therefore supports the amendments proposed under the Bill as the same
seek to ensure the prevention and the protection of all persons from harm from unlau-ful
sexual acts. r

Yours \-Qbq 5
\-_,.

,1.'i'I () i\l,,\ i,,\\.i l l,i Il i_\.
RFCF-!\/:- r'i

0 6 t{AR 20?5

I'\
I

Harry K. Kimtai, CBS
PRINCIPAI SECRETARY

(-l.l lih'5 (r[.Iti I
['.t). Ilo'.,1 I t-j-l: \,\lt]l l) I
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OFFICE OF TIIE DIRE TOR OF PUBLIC PROSECUTIONS
'l'elegraphic address:' Personnel", Nairobi
Telephone: Nairobi z73z<tgo / z73zz4o
Mobile: tl7232o2888/ oZ8Z88oS8o
l'ax: ze435z4lee5r8o8
E mail : info @-rectpt.go.ke
lltren replfing please quote:

Ref. ODPP/CONF/z/IBA

Office of the Clerk
National Assembly
Main Parliament Buildings
P.O. Box 4r842-ooroo
NAIROBI

Attn: Jeremiah W. Ndombi. MBS

ODPP House
Ragati Road, tlpper Hill
P.O. Box 3o7or - oolrlo
NAIROBT
KEf\fYA

Date: 24th October, zoz4

RE: II{VITATION BY THE DEPARTMENTAL COMMITTEE ON
JUSTICE & LEGAL AFFAIRS TO SUBMIT \rTEWS ON THE
SEXUAL OFFENCES (AMENDMENT) BIr,r., z.o21
(NATIONALA,SSEMBLY BILL NO. Z8 OF zoz3) SPONSORED
BY HON. DORrS DOMA ABURI, MP

Reference is made to your call to submit memoranda on the Sexual Offences
(Amendment) Bill, 2oz1 vide letter dated 23rd September zoz4 under
reference No. NA/DDC/JLAC / zoz4/ o7z.

Section + (e) of the Office of the Director of Public Prosecutions Act, 2oro
mandates the Director of Public Prosecutions to, 'aduise the state on all
matters relating to the administration of criminal justice.'

In line with this mandate, the ODPP presents memoranda with comments
on the proposed bill.

RENSON M. INGONGA, OGW
DIRE,CTOR OF PUBLIC PROSECUTIONS

Encl
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KEI\TYA NATIONAL COMMISSION ON I{'MAN RIGHTS

ADYISORY ON

THE SEXUAL OFFENCES (AMEI\IDMENT) B[LL,2023

SI]BMITTED TO

THE CLERI( OF THE NATIONAL ASSEMBLY

DATED: 6th MARCII2025

Kenya National Commission on Human Rights

lst Floor, CVS Plaza, Lenana Road

P.O. Box 74359-00200

NAIROBI, KEl.tYA

T el: 254-20-27 17 908 127 17 256127 126g

Eax:254-20-2716160

Website: www.knchr.org
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5. The Commission notes that the Judiciary inits2022/2023 State of the Judiciary and Administration of Justice

reportr, indicated that 81444 cases of sexual violence were registered while 101222 cases were resolved

during the same period. Of great concem to the nation was that 231615 cases of sexual violence were pending

in various courts. These figures total to about 42,000.

6. In the 2023 Economic Survey report published by the Kenya National Bureau of Statistics, the National Police

Service reported a provisional figure of 7,097 as offences against morality, which included rape, defilement

indecent assault, incest and sodomy. The Commission is persuaded that these statistics would significantly

decrease when targeted and sustained nationwide public awareness on the provisions of the Sexual Offences

Act,2006 is undertaken as proposed in the Bill. The Commission thus supports public participation and civic

engagements before and after the enactment of all legislation.

7. The proposal on the Bill to safeguard the right to education of victims of sexual offences is commendable. The

Commission notes that very few cases of sexual offences perpetuated by teaching and non-teaching staff as

well as fellow learners in institutions of learning are procedurally and legally reported. The Kenya Violence

Against Children Survey Report2 launched by the government in 2020 through support for development

partners indicated that nationally 16Yo of girls and 6oh of boys experienced sexual violence perpetrated by

teachers and/or classmates. Further, 87o of girls and,27Yo of boys who experienced sexual violence missed

school due to the violence. This clearly demonstrates ineffective institutional structures to facilitate reporting

for boys who experience sexual violence from fellow leamers or teachers.

8. The Commission also notes that the proposal on learning institutions will be in line with the Conclusion

Observations by Committee on the Rights of the Child in 2016 for the State Party to reinforce its efforts to

prevent teenage pregnancies, unsafe abortions and sexually transmitted diseases, including HIV/AIDS, and

provide care for those affected. In regard, Kenya was called on to pay particular attention to the underlying

factors, such as gender inequality, sexual violence, harmful practices, not finishing education, limited social

protection, and lack of access to age-appropriate and quality sexual and reproductive health education and

infonnation and supportive health services.3

1 State of the Judiciary and the Administration of Justice Annual Report for 2022/2023 available at https://iudiciarv.so.ke/wp-
content/uploads/2023/11l5OJAR-2022-2023-1.pdf p.290-298
2 Kenya Violence Against Children Survey Report available at https:/lwww.unsei.orslsites/default/files/2021-03/Kenva-fact-sheet-
School-Related-Gender-Based-Violence-2020-ens.pdf
3 CRC Concluding Observations (2016) available at
https://docstore.ohchr.orelSelfServices/FilesHandler.ashx?enc=5QkG1d%2FPPRiCAqhKbTvhsiVXw3pS%2BUXH3S2uOz56XaHOlmQlXe
kgCSfHt6lGk52XYL,AelvtQx5iEtoeSSh%2FkZmvoARonOlQzpoaDSvhV4vGRJhWSai5hxlps8rll3Zk4 para 50

3
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law.6 The Sexual Offences Act (Cap. 63.A) fails to address cases of incest and sexual assault

committed against intersex persons. Intersex individuals are those born with biological sex

characteristics that do not fit the typical binary classifications of male or female. These

characteristics may involve a combination of anatomical, hormonal, gonadal (ovaries and

testes), or chromosomal (X and Y) patterns and may become apparent before birth, at birth, or

later in life, such as during puberty or adulthood. Cunently, the Act envisions cases of incest

exclusively in terms of offenses committed by male persons against females and by female

persons against males. This binary approach leaves intersex persons unprotected under the law

and fails to explicitly criminalize acts of incest or sexual assault committed against them.

ii. Consensual sexual activitv between minors. and in the absence coercion. deception. or

impairment due to unconsciousness. intoxication. or mental incapaci8 [Section 8 of the

Sexual Offences Act (Can. 63A)l

While the law establishes that a person is incapable of consenting to an act under circumstances

such as being asleep, unconscious, in an altered state of consciousness, intoxicated, mentally

impaired, or a child, the reality remains that some children engage in such acts. The existing

provisions do not explicitly recognize adolescent consensual sex and instead impose criminal

liability on all individuals under the age of eighteen engaged in sexual intercourse, regardless

of mufual consent.

Based on the Kenya AIDS Indicator Survey, children believe that they can consent by

acknowledging that they want to have sex. A study ca:ried out on the Kenyan population in

2012 showed that by age 15, almost 12 percent of women and 20 percent of men have had sex

at least once in their lifetime. By age L7, 40.9 percent of women and 42.3 percent of men have

had sex. Among children aged between 12 and 14 who had sex, the most corlmon reasons they

gave were that they wanted to and did it for love. These reasons imply a sense of volition by the

teenagers, that is, they have had sex which is consensual. Only 5 percent reported that they had

sex because they were coerced. Their parfrrers were relatively the same age.7

This troubling issue is compounded by the historical misuse of legal processes, where one

gender has been disproportionately prosecuted while the other is exempted, even in cases of

6Inception Report from the Committee to Review Laws on Sexual Offences and Gender-Based Yiolence, formulated during its
inaugural meeting, l8 October 2022, Tamarind Tree Hotel, Nairobi.
7 National AIDS and STI Control Programme (NASCOP) and others,'KEI.IYA AIDS INDICATOR SURVEY 2Ol2- (2014)
<https://nsdcc.eo.ke/ > accessed Zl"t January2025.
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v.

Forensic tracking svstem /sexual assault forensic evidence tracking svstem examination

kit [Sections 36 and 40 of the Sexual Offences Act (Cap 63A)l

Curently, there is an inadequate or weak regulatory mechanism to ensure that multi-agency

stakeholder institutions are regularly monitored and held accountable for their actions or failure

to take appropriate action in the management of sexual and gender-based violence (SGBV)

cases. While the costs and systemic challenges of implementing sexual assault kits and related

infrastructure are substantial, these challenges must be balanced against the broader societal and

justice-related benefits. In light of this, a regulatory framework-rather than a purely statutory

framework-would address the existing fragmentation in the mandatory multi-agency service

provision necessary for the reporting, investigation, medical examination and treafinent,

forensic medical examination and investigation, evidence gathering, and forensic specimen

collection and analysis. This framework would also address issues related to prosecution and

access to justice for victims. Furthermore, it would resolve the lack of proper data management

systems that currently prevent the centralization of all data related to SGBV cases. The absence

of an independent or semi-autonomous national forensic structure has led to a lack of

coordination, operationalization, and oversight among the various arms of forensic service

provision (including Forensic Police Services, Forensic Medical Services, and Forensic

Laboratory Science Services). A well-designed regulatory framework, similar to the Post-Rape

Care (PRC) form, would provide for the establishment of a gazetted Chain of Custody Form,

ensuring better oversight and coordination throughout the forensic process.

Whether consent to sexual activitv can be implied? (Section 42 of the Sexual Offences Act
(Can 63A)

There is ongoing legal debate about whether consent can be implied. While consent can

generally be either express or implied, when it comes to sexual activity, consent can never be

implied and should always be explicit. This distinction is essential for legal clarity, as the

voluntary, informed, and specific nature of consent in sexual activity is crucial. Consent to

sexual activity must be given freely, with the individual fully aware, uninhibited, and in control

of their physical and mental faculties. It is not valid in situations involving coercion, deceit,

incapacitation, non-agreement, or withdrawal of consent.

7
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The law remains silent on the actions of police officers and other individuals in positions of authority

who are directly involved in sexual abuse cases but are not held accountable when they knowingly

distort evidence or accept bribes or payments in exchange for adjudicating the case. Currently, there is

no specific legal provision addressing penalties for out-otcourt settlements in sexual offences that lead

to the non-prosecution of offenders and undermine the pursuit of justice in such cases. However, the

law does provide some limitations on such settlements. The closest provision in this regard is Section

137N[ of the Criminal Procedure Code (Cap. 75). While this creates a framework that prioritizes

accountability and the public interest in prosecuting sexual offences, it does not directly address or

penalize informal or extuajudicial settlements that result in the evasion of prosecution.

Some officers, for instance, take it upon themselves to allocate a portion of the damages paid by the

offender to the victim as compensation for their role in mediating the matter. In doing so, they often

view the crime as a means of financial gain, which can lead to reluctance in following due process and

pursuing the case through the legal system. Additionally, f,ily police officers tasked with registering

criminal complaints and investigating sexual assault cases encourage victims and their families to drop

the charges, citing concems over the potential "shame" the victims may face in their communities. The

stigmatization of victims of sexual and gender-based violence plays a significant role in the

underreporting of such crimes and the insufficient enforcement of the law. As a result, many parents of
victims feel compelled to settle these matters privately, outside the court system, in an effort to shield

their children from the societal shame associated with sexual abuse. l0

The use of Traditional Dispute Resolution Mechanisms as an alternative to the formal court process

undermines the integrity of the justice system, particularly because child victims have no voice in these

proceedings. Such mechanisms effectively allow perpetrators to evade accountability for heinous acts,

thereby facilitating the continued presence of pedophiles within society, where they pose a further risk

to others. This approach stands in stark contrast to the constitutional right to access justice, which is

fundamental to the protection of human dignity and well-being. ln the absence of clear legislation

limiting their use, TDRMs continue to play a role in the handling of sexual offences, perpetuating their

potential forharm.ll

r0 Shantal Onyango, Dining with Perpetrators: A Critical Analysis of the Application of Traditional Dispute Resolution Mechanisms in
Child Sexual Abuse Cases (Riara University Library, 2018) htfp:i/opac.riarauniversiw.ac.ke/csi-binlkoha/opac-
detail.pllbiblionumber-4058&shelfbrowse itemnumber:8929 accessed 24 Janrary 2025.
rr Shantal Onyango, Dining with Perpetrators: A Citical Analysis of the Application of Traditional Dispute Resolution Mechanisms in
Child S*ual Abuse Cases (Riara University Library, 2018) http://opac.riarauniversitv.ac.ke/csi-bin/koha/opac-
detail.pl?biblionumber:4058&shelfbrowse itemnuqbggg!29 accessed 24 Jaatxrry 2025.

9



a

a

ix. sGBV courts lsection 47A of the sexual offences Act (cao.63A)l

The Sexual and Gender-Based Violence (SGBV) Strategy 2023-4080 (Trauma-Responsive

Justice)ls underscores the persistent challenges faced in securing justice for victims of sexual offenses

and SGBV. These challenges are primarily attributed to institutional, social, and structural barriers,

which have contributed to a significant backlog of sexual offense and SGBV cases within the justice

system. To address these barriers and the growing caseload, the Chief Justice inaugrrated the first
specialized SGBV Court in Shanzu, Mombasa. Subsequently, on June 15,2}z3,Chief Justice Martha

Koome launched the second specialized SGBV Court in Siaya County, marking a critical step toward

enhancing access to justice for victims and sfreamlining the handling of SGBV cases. The increasing

backlog of sexual offlenses and SGBV cases has highlighted the need for targeted interventions. In a

bid to enhance access to justice for victims, the Offrce of the Chief Justice, in parftrership with the

United Nations Office on Drugs and Crime (UNODC), conducted a consultative process to facilitate

the establishment of Specialized Sexual Offenses/SGBV Courts across the country.

For many in rural and remote areas, access to justice was a distant reality. They faced additional

challenges due to isolation, lack of transportation, close-knit community ties affecting privacy, and the

absence of accessible justice institutions. The current courfoom environment is far from conducive for
victims. Notably, the confidentiality of their matters is not always prioritized. Further supporting the

creation of Sexual Offenses/SGBV Courts is the fact that victims endure indignity and trauma from

repeatedly narrating their experiences to numerous service providers, including giving testimony in

open court. Victim and witness protection both inside and outside the courfroom remains far from ideal.

Victim welfare is often neglected, leaving them vulnerable to intimidation and coercion due to the lack

of security. Furthermore, courtrooms are hindered by socio-cultural barriers. Institutional practices

reflect social and cultural nonns that seemingly feminize sexual offenses and SGBV trials by

predominantly assigning female judicial offrcers to these cases. For example, the recently launched

Shanzu SGBV court has a predominantly female leadership. Additionally, social norms create barriers

for men seeking SGBV response services, as they face stigma and prejudice. Prosecuting SGBV crimes

presents unique challenges, including ttre limited utilization of electronic and forensic evidence, poor

medical documentation, and inadequate storage of evidence. Notably, the lack of regulations guiding

the handling of recordings from virtual court sessions may have discouraged SGBV victims from using

t

r5 Judiciary ofKenya, 'Judiciary Sexual and Gender-Based Yiolence (SGBI/) Strateg 202j-2027, (July 2023)
httos://www.iudiciary.eo.ke/wp-content/uploadsi2023l07lSGBV-Stratesy.pdf a"cessed 2q ]rluary iOis.
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RnPtrBLt('or KINl'A

orflc[ 0r 1'lI r: A't't'olrN Dr,-(; t:Nr;tr^ l,
!t

l)l: l',\ll'l'i\l IIN'f OIr J USTIC II

Our Ref: oaJ/UM/2/22 VCL I (58) Date:l2rh March, 2025

The Cterk
NationatAssembty
Partrament Burtdinqs
NAIROBI

RE: CoMMENTS ON THE SEXUAL OFFENCES (AMENDMENT) BtLL, 2023(NATIONAL ASSEMBLY BILL NO. Zi OFZOZS) SPONSORED BY HON.
DORIS DONYA ABURI, MP

We refer to the above matter and to your letters dated Z7rr, February 2025 and 4'hMarch ?0ZS under reference no NA/DDC/JLAC/2025/010 andNa/o DC / JLAC / 2A2S / O1Z respect i vety

We hereby make the foltowing proposats;

Ctause

2

Ir

i'

i.

i'
E

E
L
T

I
I

I
I
I

I

I

i

a

Specific
Provision

I Recommendation
I

Justif ication

We propose assigning the Cabinet
Secretary responsibte f or rnatters
related to Gender as the administrator
of the Act. instead of the Cabinet
Secretary responsibte for matters
retated to Legat Affairs. The State
Department for Gender and Affirmative
Action is better equipped to oversee
the coordrnation of efforts retated to
sexual and gender-based viotence
(SGBV), given its primary focus on
prevention. protection, victim
advocacy, and empowerment. Such a
designation woutd ensure that victims
of sexuaI offences receive hotistic and
gender-sensitive responses, inctuding
rehabititation, and preventive
interventions.

Cabinet Secretary
for the time being
responsibte f or
matters relating
to Iegal, affairs

Cabinet Secretary
for the time being
responsibte f or
matters retated
to Gender

sllr lil,\ llr)l'il ll\ll 1\lill I Avl |\tJl
p() lnirJ0il.r-rl0t00.NAtR()BI li,tNYA ltt .2sr lJlllTiol:!5lltr.07ll9llt55J07llrl999t
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NGEtr
National Gender and
Equality Commission

a

National Gender and Equality Commission
1st Floor, Solution Tech Place, 5 Longonot Road, Upper Hill, Nairobi
P.O. Box 27512-00506 Nairobi, Kenya.
Landline: +254 (020) 32 l3 I 00
Mobile : +2 5 4(020)37 5 I 00

Toll Free: 0800720187
Email: info@ngeckenya.org

www.ngeckenya.org

zc
lr(OO
-{lr{a
o
U
Fr
lriJ
P
CY
Fri

RZ
&
F-taz
frl
r)
J
ZoFi
H
z

NGEC/Cs/NAs/voL. r (ss)

Mr. Samuel Njoroge, CBS
The Clerk of the National Assemblv
Clerk's Chambers
Parliament Building
P.O. Box 4rB4z-ooroo
NAIROBI

totl, March, 2oz5

(l{l (i(' : I )(.r,,, i'! i i ; i,l i I. i-,.-,_ .( 
-i,

Dear 14". Nj o vage,
COMMENTS ON THE SEXUAL OFFENCES (AMENDMEI.IT) BILL, (NATIONAL
ASSEMBLY bills no. of

a Reference is made to your call for the submission of memoranda on the Sexual
Offences (Amendment) Bill zoz4

section B (b) of the National Gender and Equality commission Act, No. 15 of zo1
mandates the Commission to, 'monitor,factliiate and aduise on the integraion of the
ori-ryc1ole1 of equality- and freedom fi'om discriminatton tn all nationil and ciunty
policies,lanus, and administratiue regtLlations fn att pubtic and priuate fnshfufions,;
In line with its mandate, the Comrnission presents to you a memoranda analyzing theproposed amendments and making propoials where n.""rrury.

Yours

Purity Ngina, phD, MBS
CoMMTSSTON S ECRETARY/CEO

t'l

"Gender Equalitg and AIcn-Drs criminatton"
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