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CHAIRPERSON'S FOREWORD

This report contains proceedings of the Departrnental cornmittee on Justice and Legal Affairs during the
conduct of hearings of the four Petitions for the removal from office of Commissioners of the
Independent Electoral ancl Boundaries Commission on various grounds, including serious violation
of the Constitution and other laws; gross misconduct; and incompetence. The four petitions, the first
dated l3tl' october, 2022 by the Republican Liberty Party; the second dated 2nd November, 2022 by
Rev' Dcnnis Nthumbi; the third dated 9tl' Septernber 2022 by Geoffrey Langat; and the fourth dated
Igtr'September,2022 by Owuor Steve Gerry were presented to the National Assembly on l5rh
November, 2022 and subsequently cornnrittecl to the Departmental Committee on Justice ancl Legal
Affairs forconsideration pursuant to paragraph 3 of the standing order 230.

The Cornmittee was reqtrired to consider the Petitions and prepare a comprehensive Report to be laid on
the Table of the National Assembly not morc than fourteen (14) calendar days pursuant to Standing
order 230(4) of the National Assembry and the Speaker,s directions.

In processing the Petition, the Committee invited the affected Cornmissioners and the petitioners for a

lrearing vide letters dated l6tl' Novemb er,2022 and lTth November, 2o22,respectively.

While referring the matter to the Committee, the Speaker directed that the Committee undertakes tlre
lrearing of the Petitions pursuant to standing order 230(4) of the National Assembly Standing orders
which mandates the Conrmittee to investigate tlie matter and report to the House, within l4 days, on
whether the petition discloses a ground fbr removal under Article 251(l)(a) of the Constitution. The
Speaker further directccl the Clerk of the National Assembly to notify the petitioners, the Respondents
and the general public by placing adverts in two newspapers of nationwide circulation and the
Parliamentary website of the time and place of holding the hearings of the petitions. The Committee
resolved to colrnlerrce hearings of the four (4) Petitions as from Thursday,24tt,Novem ber,2012at the
Mini Chamber, l't Floor, County FIall, Parliament Buildings, Nairobi, in accordance with the Scheclule
annexed herein.

ln compliance with Article ll8 of the Constitlrtion, the Clerk of the National Assembly placed an
advertisement in the print meclia on Monclay 2l't November2022 notifying the public of the conveyance
of the l)etition, date, time and place of the conduct of the hearings. The Clerk of theNational Assembly
also wrote to the fotlr Cornmissioners of the IEBC Ms. Juliana cherera; Ms. Irene Masit; Mr. Justus

REPORT OI? THE DEPART1'IENT-AL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS ON TTIE PETITIONS FOR TITEREMOVAL FROM OFFICE OF JULIANA CIIERERA; IR ENE MASIT; JUSTUS NYANG,AYA; AND FRANCI9 IyA NDERI ASCOMMISSrcNERS OF THE INDEPENDENT EL ECTORAL AND BOUNDARIES (rErlc)
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Nyang'aya; and Mr. Francis Wanderi as well as the four Petitioners, the Republican Liberty party,

Revcrend Dennis Ndwiga Nthumbi, Mr. Geoffrey Langat and Mr. Owuor Steve Gerry notifying
them of the referral of the af,oresaid Petitions and invited them to attend before the Departmental

Committee on Justice and Legal Affairs during the presentation of the Petitions and responses in person

or by legal representative, or both on the dates indicated in the schedule where they would be at at

liberty to cross-exanrirre the Petitioners and the Respondents respectively.

The Cornmittee further inforrned the Petitioners and the Respondents that should they choose not to
attend before the Committee on tlie dates and tirne specified for the hearings, the Committee, and

thereafter Parliament, would proceed with tlie matter in accordance with the Constitution and the law,
witlroLrt further reference to thern.

l-he Petitioners and the Respondents appeared before the Committee during the hearings on Thursclay,
24tr', Friday 25tt', Monday 28(l'and Tuesday 29tl'November,2022. The Committee considered the
representations fronr the Petitioners and the Respondents in accordance witli the Constitution and

relevant laws. In addition, the Committee noted the objections of the Petitioners to the Respondents,

applications for adjournnrent. It also noted that no cross-examination of the Petitioners was conducted as

the Respondents withdrew fli'onr the proceedings of the Flearing of the Petitioners'case. The Cornmittee
paid dLre regard to the various grounds seeking the removal from office including allegations of serious
violation of the Constitution and other laws; gross nrisconduct; and incompetence of Ms. Juliana
Cherera; Ms. Irene Masit; Mr. Justus Nyang'aya; and Mr. Francis Wanderi as Commissioners of
the Inclependent lllectoral and Boundaries Cornmission (IEBC) as presented by the four petitioners.

Com m ittee Recom mcnclation

l-he Comtnittee ltaving conducted the Public hearings of the Petitiol seekipg the removal from office of
Ms. Juliana Cherera; Ms. Irene Masit; Mr. Justus Nyang'aya; and Mr. Francis Wanderi as

Conttnissioners of the Indeperrdent Electoral and Bounclaries Commission (IEBC) on various grounds,

including serious violation of tlre Constitution and other laws; gross misconduct; and incompetence,

observed that the Petitions disclosed sufficient grouncls for the removal fi-orn office of Ms. Juliana
Clterera; Ms. Irene Masit; Mr. Justus Nyang'aya; and Mr. Francis Wancleri as Commissioners of
the Independent Electoral and Boundaries Cornmission (IEBC) as set out in Article 251 (l)(a)(b) and
(d); The Committee therefore recommends to the National Assembly that H.E. president William

ItIiPORT' OI TI{Ii DEPAIITIVIENTAL COMMITT'EE ON JI]STICE AND LEGAL AITFAIRS ON TIIE PETITIONS FOR THEREtlOl/AI. I:ROM OFI;ICE OF JtJL\ANA CIIERERA; IRENE MA SIT; JUSTUS NYANG,AI,A; AND FRANCIS WANDERI AS

t
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Ruto appoints a tribunal in accordance rvith Article 251 (4) (b) as read together rvith Article 251
(g) of the Constitution to investigate the matter expeditiously, report on the findings ancl make a
binding recommendation to H.E. the president.

Ackn orvledgcm ents

The comrrittee registers its appreciation to the offices of the speaker, office of the clerk of the
National Assembly, office of the Director, Departmental Comrnittees and the Committee Secretariat for
the logistical sLrpport extendecl during the vetting process.

In addition, tlte Comtnittee thanks the Petitioners, the Respondents and their Advocates for their
cooperation during the public hearing process. Finally, the Committee appreciates the Secretariat for
providing additional information to the Committee.

I acknowledge and appreciate Members of the Committee for tlreir patience, sacrifice and commitment
which enablecl the Comnrittee to complete the task within the recluired tinielines.

On behalf of the Departmental Comntittee on Justice and Legal Affairs, and pursuant to Articlez5l(z)
of the ConstitLrtion and provisions of Standing orders 23o,it is rny pleasant duty to table the Report of
the Conrmittee oll the Petitions for tlrc removal from office of Juliana Cherera; Irene Masit; Justus
Nyang'aya; and lrrancis wanderi as Commissioners of the Independent Electoral and Boundaries
commission (ltJBC) for debate a,d adoption by the Irouse.

Hon. Murugara Gcorgc Gitonga, Mp
hai art al Com on ancl Affairs

i

c

t ' l'il czt'-
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CIIAPTER ONE

I PREFACE

l.I Establishment of the Committee

l' The Departnrental committee on Justice and Legal Affairs is one of the twenty Departmental
comrnittees of the National Assernbly established under standing order 216 whose mandates
pursuant to the Stancling Orcler 216 (5) are as follows:

i' To investigate, inquire into, and report on all matters relating to the mandate,
ntanagen|ent, activities, administration, operations and estimates of the assigned
m in i s trie s and de partme nts,.

ii' To study the progromnte and policy objectives of ministries and departmenrs and rhe

ffi c t ive n ess of the i mple me ntat ion,.

iii' On a quarterly basis, monitor and report on the implementation of the national budget in
respect of its manclate,.

To study and revieyv all legislation referred to it,.

To sludy, a'sJ'e.t.e ctncl analyse the relative success of the ministries and departments as
measured by the resulrs obtained as compareclwith their stated objectives;
To investigate ancl inquire into oll matters relating to the assigned ntinistries and
departntents os they ntay deem necessary, and as may be referred to them by the House;
To examine treatie,s, agreements and conventions,.

To make reports and recommendations to the House as often as possible, including
re co m m e nda t i on of propose cl le gis la t ion,.

To consider reports of Commissions and Inclependent ofices submitted to the House
plffsttant ro the provisions of Article 254 of the constitution,. and
To examine any questions raised by Members on a matter utithin its mandate.

lv.

v.

vl.

vu.

viii.

tx.

x
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1.2 Mandate of the Committee

2. In accordance with Second Schedule of the Standing orders, the Committee is mandated to
considerl:-

a) The Judiciary;

b) Tribunals;

c) Access to Justice;

d) Public prosecutions;

e) Ethics, Integrity and anti-corruption;

f) Correctional servi ces;

g) Community service orders and witness protection;

h) Constitutional A ffairs;

i) Sovereign immunity;

j) Elections including reflerenda;

k) Hurnan rights;

l) Political parties;

nl) The State Law office' including insolvency, law reform, public trusteeship, marriages and
Iegal education; and

n) The administration of law and justice

1
J ln executing its mandate, the Committee oversees the following Ministries/Departments2:

a)

b)

c)

d)

e)

f)

s)

h)

i)

I National Assernbly Standing Orders

2 Ibid

State Department of Correctional Services

State Law Office and Department of Justice

The Judiciary

Jud icial Service Cornm ission

Offlce of the Director of public prosecutions

Ethics and Anti-Corruption Commission

Independent Electoral and Boundaries Commission

Commission on Admirristrative Justice

Office of the Registrar of political parties

REPORT OF THE DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS ON THE PETITIONS FOR THEREM0VAL FR1M qFFICE oI? JIILIANA cHERERA; IRENE uisir;-tusrus N1ANG,AyA; AND FRANCIS ,ANDERT ASCOMMISSIONERS OF TIIE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION (IEBC)

Page 12 of 70



I

j) Witness Protection Agency

k) Kenya National Commission on Human Rights

l) Kenya Law Reform Commission

m) Council of Legal Education

D
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1.3 Committee Membership

4' The Departmental Committee on Justice and Legal affairs was constituted by the House on 27th
October 2022 and comprises of the following Members:

Chairperson

Hon. Murugara George Gitonga, Mp

Tharaka Constituency

UDA Partv

Vice-Chairperson

Hon. Mutuse Eckomas Mwengi

Kibwezi West Constituency

MCCP Party

Members

Hon. Maalim Farah, MP

Dadaab Constituency

WDM-K

IJon. Francis Kajwang' Tom Joseph, Mp

Ruaraka Constituency

ODM Partv

Hon. Junet Mohamed, MP

Suna East

ODM Partv

Hon Onyiego Silvanus Osoro, Mp

South Mugirango

UDA Parfv

Hon. Muchira Michael Mwangi, Mp

OlJorok

UDA Partv

Hon. Makali John Okwisia, Mp

Kanduyi Constituency

FORD-Kenya

Hon. (Dr.) Otiende Amollo, SC, Mp Hon. Muriu Wakili Edward, Mp
Rarieda Constituency G atangaCo,stituency /\
opM party upA parrv /A!lf"L';--/
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Hon. Maina Jane Njeri, Mp

Kirinyaga (CWR)

UDA Partv

Hon. Cichohi Kaguchia John philip, Mp
Murukweini Constituency

UDA Partv

Hon. Mogaka Stephen M, Mp

West Mugirango Constituency

Jubilee Party

Hon. Mohamed Aden Daudi, Mp

Wajir East Constituency

Jubilee Partv

Hon. Siyad Amina Udgoon, Mp

Garissa Township

Jubilee Partv
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I.4 Committee Secretariat

l'he cornmittee is well-resourced and facilitated by the following staff:

Mr. Douglas Katho

CIerk Assistant IIlHead of Secretariat

Mr. Ronald Walala

Senior Legal Counsel

Mr. Stanley Lagat

Serjeant-At-Arms

Mr. Omar Abdirahirn

Fiscal Analyst II

Ms. Winnie Kiziah

Media Relations Officer II

Mr. Clive Onyancha

Hansard Reporter III

Ms. JaelAyiego Kilaka

Clerk Assistant III

Ms. Vivienne Ogega

Research Officer III

Mr. Alvin Ochieng'

Research Officer III

Mr. Anthony Kariuki

Serjeant-At-Arms

Mr. Peter Mutethia

Audio Recording Officer III
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CHAPTER TWO

2 BACKGROUND

2.1Legal Framework

6 Articlc 251 of the Constitution provides that

251(l) A nternber of a contntission (other than an ex fficio me

independent office, may be rentoveclfront ofice onlyfor__
(a) serious violation of this consritufion or ony other ra.yv,

Chapter

mber), or the holder of an

including a contravention of

Jr_x,'

olherwise,

functions of office;

(b) gross mi'vconduct, t't'hether in the performance of the nrember,s or ffice holcler,s
functions or

@ physical or rnental incapacity to perform the
(d)incompetence,.

(e) bankruptcy.

(2) A person clesiring lhe removal oJ'a member of a cortmi,ssion or of a holcler of an inclependent
office on any grouncl specified in clanse (t) may present o petition to the National
Assembly .se*ing out the ailegec{facts constituting that grottnd.

(3) T'he National As'sembly shall consicler the petition and, i,f it is satisfied that it discloses a
ground under clause (t), shail send the petitio, to the president.

7' In light of this, otr l5tl' November, 2022, the l{on. Speaker of the National Assembly conveyed
Petitions presented by the Ilepublican Liberty Party, Reverend Dennis Nclwiga Nthumbi, Mr.
Geoffrey Langat and Mr' orvuor steve Gerry seeking the removal from office of Ms. Juliana
Cherera; Ms' Irene Masit; Mr. Justus Nyang'aya; and Mr. Francis Wanderi as Commissioners
of the lndependent Electoral and BoLrndaries Comrnission (rEBC) orr various grouncls, including
serious violatio. of the co.stitrrtion ancl other laws; gross misconduct; and incompetence and
referred the Petitions to the Departnrental committce on Justice and Legal Affairs.

8' The followirtg provisions of the law are paramount to the committee as it executes t,is mandate:
i. Chapter 6 of the ConstitLrtiorr on leadership and integrity;
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1il.

iv.

vi.

vii.

Article 251 of the Constitution on the removal of a member of a commission (other than an

ex officio member), or the holder of an independent office;

Article l0 of the Constitution on the national values and principles of governance;

The Leadership and Integrity Act (Cap. 182);

The Public Service (Values and Principles) Act (No. lA of 2015);

l'he Public Officer Ethics Act (Cap. 183); and

Standing Order No. 230 of the National Assembly.

2.2 Petitiolts seeking the Removal of Juliana Cherera, Irene Masit, Francis Wanderi ancl Justus

Nyang'aya

2.2.1 Petition by the Ilepublican Liberty Party

9. The Petitioner premised his Petition on the grounds of serious violation of the Constitution or other

law, gross misconduct and incompetence.

Serious viololion of the Constitution or any other law

10. The Petitioner alleged that the act of the four (4) Commissioners issuing press statements on l6th

Attgust, 2022 dissociating themselves from the presidential results in which they had participated in

the tallying and verification of and making statements that potentially put in question the integrity of
the tallying process amounted to a violation of the following provisions of the Constitution:

i. Articles l(l) and (2) on the sovereignty of the people and the supremacy of the

Constitution;

ii. Article 3(l) which obligates every person to respect, uphold and defend the Constitution'

iii. Article l0 on the national values and principles of governance;

iv. Article 2l(l) on the fundarnental duty of every State organ to comply with the Bill of
Rights;

v. Article 27 on the right to equality and freedom from discrimination;

vi. Article 38 on every citizen's political rights;

vii. Article 73 or'r the responsibilities of State officers and the guiding principles of leadership

and integrity;

viii, Article 75 on the conduct of State officers;

ix. Article 8l on the general principles for the electoral system;
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X Article 138(3)(c) on the procedure of the tallying and verification of the presidential
election results;

Article 232 on the values a'd principles of public service; and

Article 249 of the constitution on the objects and authority of commissions and
independent offices.

xr

xtl

I

I l' The Petitioner averred that the Respondents were mandatecl to ensure that the peace and stability of
the country were uplreld as provided for in the guiding principles and values required of State
officers pursuant to Articles 73,75,232 and249 of theConstitution as read with Sections 3,7, g,9,
l0' II, l,3,23and29 oftheLeaclershipandlntegrityAct,20l2whichreiteratethevaluesrequiredof

State offlcers

l2' It was the Petitioner's cotltention that contrary to the above, the Respondents,press statements had
the capability of thrtrsting the country into a scenario similar to the post-election violence of 2007
and thus violated the above-mentioned provisions of the raw.

l3' Furrtherrnore, the Petition highlighted that the conduct of the Respondents was an infringement of
Sections I of the Fottrth Schedule and2(2)(a) of the IEBC Act which provide as follows:

" 1. Impartialit-y and intlepentlettce of members

(1) Every member ancl employee of the commission shatl impartiatty ond indepenclenily
petform the functions of the commission in gooct fairh ond without fear, favotr or prejutlice,
ond without inJluence from-

(a) any arm of the Governmentl

(b) an-1, Stote officer;

(c) an-y public officer;

(d) on_y political party;

(e) candidctte participating in on election; or (/) any orlter person, aurltoriry or
organiTation"

Sectiorr 2(2)(a)

"(2)A mentber of the Commission moy not_
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(a) whether. directl.y or intlirectly, in any manner support or oppose any party or candidate

participating in an election or ony sicle porticipating in a referendum, or any of the issues in

contention between parties, candidotes or sides;"

14. The Petitioner also made reference to the Public Officer Ethics Act,2003 under Sections 3,8, l0 and

l6 which enlist efficiency, honesty, public confidence and the general manner in which public

officers ought to conduct themselves and stated that the Respondents' conduct did not conform to

the said provisions.

2.2.2 Petition by Rev. Dennis Ndwiga Nthumbi
15. The petitionei premised his Petition on the following grounds pursuant to Article 251(l) of the

Constitution:

a) Serious violation of the Constitution or any other law

16. Article l0 which provides for the national values and principles of governance; Article 73(2Xb) and

(c) on the guiding principles of leadership and integrity; Article 75 on the conduct of State officers;

Article 232 on the values and principles of public service; and Article 249 which enumerates the

objects and authority of Constitutional commissions and independent offices all of whicli enlist

irnpartiality as a vital principle required of the Commissioners.

17. The petitioner stated that the Respondents in totality violated all the aforementioned provisions of

the law in tSat they dernonstrated partiality and biased conduct by agreeing to the incentives and

giving in to tlie proposal by the NSAC to alter the presidential elections result and subvert tlie will of

the people in favour of one carrdidate or in the alternative to force a run-off.

18. The petitioner further stated that the Respondents breached Article 138 of the Constitution which

or"rtlines the procedure to be fbllowed in the conduct of a presidential election.

19. With regard to other laws, it was contended by the Petitioner that the Respondents violated the

provisions of Sections 9,26 and 30 of the Independent Electoral and Boundaries Commission Act,

20ll;Sections 7,8,9,10, l1 ,16,24, of the Leadership and Integrity Act, 2012; and Sections 8,9,

lO,12,l6 and l7 of the Public Officer Ethics Act,2003.

20. Section 9 of the IEBC Act requires the chairperson and members to take and subscribe to the oath or

affirpration office before assurning office. According to the Petitioner, the wordirrg of the
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oath/affirmation expressly includes the term 'impartiality' as a binding principle that all IEBC
commissioners oLrght to abide by. In his view, by disowning the results of the 2022 presidential
elections in which the Respondents had participated in the verification and tallying and issuing
sirnilar press statements with that of the Azimio La Umoja one Kenya presidential candidate, the
Respondents contravened the above-cited provisions of law and violated the oaths they took upon
apporntment

2l' section 26 of the IEBC Act speaks to the independence of the commissions ancl insulates the
conrmissiott ft'ottt tlre clirection or control of any person or authority. on its part, Section 30 of the
Independent Electoral and Boundaries commission Act,20l I prohibits any memberof employee of
the commissio^ fronr knowingly subverting the process of free and fair elections or knowingly
obstructing the commission in the discharge of its functions or otherwise interfering with the
lunctions of the Comrnission.

22' Sections 7, 8, ll, 16 and 24 of the Leadership and Integrity Act,2ol2 provide for the general
leadership and integrity code ancl prescribe the values and principles to which State officers are
bound as the rule of Iaw; public trust; professionalism; avoiding conflict of interest and impartiality.
Section 9 and l0 ol the Act require a state officer to take personal responsibility for the reasonably
foreseeable consequences of any actions or omissions arising from the discharge of t6e duties of the
olfice;and to, anlong others, carry out his or her duties efficiently and honestly.

23' Similar to the obligations under the Leadership and Integrity Act,20ll, section g of the public
officer Ethics Act, 2003 requires prrblic officers to provide services efficiently and honestly.,,
Furthermore, sections 9, 10, 12, l6 and l7 0f the public officer Ethics Act,2003 also require
adherence to prof.essionalism, rule of law, avoidance of conflict of interest, political neutrality and
f-avouritisrn as the general guiding values applicable to public officers irr the performance of their
functions.

24'The Petitioner subrnitted that to the extent that the Respondents demonstrated partiality ancl bias by
agreeing to a proposal by the National Security Advisory council to alter the results of the
presidential electiott results and subverl the will of the people, they violated all the foregoing
provisions of law.

b) Gross Misconducl
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25.1n alleging gross nrisconduct on the part of the Respondents, the Petitioner referred to provisions of

law cited with regard to the ground of serious violation of the Constitution or other law and stated

that by concurring to support the unlawful attempt to alter the results of the presidential election

results in favour of one candidate or in the alternative to force a run-off, the Respondents grossly

m isconducted themselves

26.T1-re petitiorrer further stated that the Respondents grossly misconducted themselves by acting in

liaison with one t-action in the presidential elections and refusirrg to follow the well-set guidelines for

the verification and tallying announcement of the presidential elections as stipulated in Article 138

of the Constitution.

2j.lL was the Petitioner's submission that the swearing of affidavits by the Respondents in support of

the presidential Election Petition No. E005 of 2022also amounted to an act of gross misconduct.

c) Incompetence

28. On the ground of inconrpetence, the Petitioner alleged that the swearing of affidavits by the

Respondents irr support of the Presidential Election Petition No. E005 of 2022 when they ought to

Irave beelt impartial, as required by of law amounted to incompetence'

29. Additionally, the Petitioner averrecl that in convening and attending meetings to purportedly discuss

appointment of advocates and atternpting to appoint advocates to represent the Commission in

Election Petition No. E005 of 2022 constituted incompetence on the part of the Respondents.

30.'fhe petitioner further alleged that the Respondents were incompetent to the extent that they

clisownecl the results of the ZO22 presidential elections and agreed to the proposal to alter them

contrary to the set guidelines for the verification arrd tallying of the presidential results as provided

in Article 138 of the Constitution,20l0.

2.2.3 Pctition by GeoffreY Langat

a) Serious violation of the Constitttlion or ony otlter law

3l . Tlre petitioner claimed tSat the Respondents' press statement issued on l5tl' Attgttst, 2022 at Serena

Hotel in respect of the illegality of the yet-to-be-announced presidential elections as well as the press
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statement of I6th August, 2022 disowning the results on the basis that the computation of the 50%
plus I threshold was ittcongruent and erroneous. To this end, he averred that the Respondents

contravened Sections 26 and 30 of the Independent Electoral and Boundaries Commission Act,20ll
which provide for the independence of the Cornmissions and insulate the Commission from the
direction or control of any person or authority; and prohibit any member of employee of the
Comrnission fiom knowingly subverting the process of free and fair elections or knowingly
obstructing the Comrlission in the discharge of its functions or otherwise interfering with the
functions of the Conrmission, respectively.

32' Additiorrally, tlie Petitioner alleged that the Respondents breached Arricles 3(2) and gl(e)(v) of the
Constitution to the extent that they were openly working with one party in the 2022 general election.
Article 3 precludes any person from attempting to establish a government otherwise than ip
cot'npliance with this ConstitLrtion, while Article 8l (e) (v) requires the electoral system to be

irnpartial,

b) Gross Misconduct

33' On the ground of gross misconduct, the Petitioner alleged that tlie Respondents, grossly
m isconducted themselves by-

a) manifesting partiality and atternpting to subvert the will of the people;

b) entering appearance arrd responding to the Presidential election petition in support of the

petitioners;

c) violating their oath office;

d) filing replying affidavits in support of the petition and argued fully against the Chairperson
and tlre Commission;

e) colluding vvith the Azimio La Umoja-one Kenya Coalition party, party leaders and or its
agents contrary to the code of conduct of the members of the Cornmission.

34' The Petitioner also alleges that, individually, Commissioner Justus Nyangaya, in his capacity as

chair ollCT cornlnittee, accessed ancl sLrpplied RTS logs in support of the petition contrary to his
oath ofoffice and the law

c) Incompetence

35' The Petitioner states that the four (4) Commissioners appointed a law firm to act for the Commission
against known procurement laws and regulations.
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2.2.4 Petition by Owuor Steve GerrY
a) Serious violation of the Constitution or on! other law

36. The petitioner notes that Commissioners staged a revolt at the last hour in the presidential elections

they participated in managing, supervising and overseeing giving reasons in their briefing on the 15tl'

and 16,l August 2022 which arnounts to a violation of Article l0 (2) on the Constitution on the

National values and principles of governance.

37. Additionally, the Petitioner stated that the conduct of the four commissioners amounted to a

constitutional coup in violation of Article 3 (2) of the Constitution that precludes any person from

attempting to establish a government otherwise than in compliance with the Constitution is

unlawful.

38. On an individual level, the Petitioner notes that Commissioner lrene Masit was appointed as a

cor,nrissioner to the commission having stood for election in 2017 being within five years preceding

lrer appointnrent as Cornmissioner. This in his view and as confirmed by the Courts in G'Osonvo v

el& In dent lon
ell I s

Bountlrries commission & 6 others (Interested Parties\ (Constitutional Petition E345 of 2022)

I2O2ZIKEHC I 0l 84 (KLR) violates Article 88 (2) of the Constitution of Kenya.

b) Gross Misconcluct

39. The Petitioner furtfier statecl that the Respondents grossly misconducted themselves by-

a) staging a dranratic revolt at the eleventh and a half hour on the presidential election results

of an election they participated in, supervised and oversaw on reasons advanced by them in

a press statement; and

b) filing pleadirrgs and submission, at the hearing of the Presidential Election Petitions before

t5e Supreme Court for the lgllification of tlie results of an election that they actively

participated in, supervised and conducted which amounted to concerted external efforts,

partisan in nature, to ensure that no declaration of results could be made.

c) incomPetence

40. The petitioner stated that the Respondents issuecl a statement to the effect that the resttlts that were

announced were opaqLre due the Chairperson's failure to include rejected votes in tlre computation of

the constitutional threshold for election as President despite the Supreme Courts pronouncement that
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I
a rejected vote/ballot is not a valid vote/ballot. This, in his view, demonstrated incompetence o. the
part ofthe Respondents

2.3 speaker's communication anct conveyancc of the petitions

4l' Pursuant to the provisions of Standing order No. 230, the Speaker of the National Assembly on
Tuesday, l5 Novernbcr2022 conveyecl to the l{ouse fourpetitions by the Republican Liberty party,

Rev' Derrnis Ndwiga Nthurnbi, Geoffrey Langat and owuor Steve Gerry regarding removal from
office of members of the IEBC. [n accordance witli Standing order 45(l), the Speaker read the
Petitions and referred them to the Departmental Committee on Justice and Legal Affairs for
consideration.

42' while reflerrirrg the matter to the Conimittee, the Speaker directed the Committee to note that
proccedings relating to the removal of persons fl'orn office are quasi-judicial in nature and require
jrrdicious attention, sobriety and strict compliance with the right to fair adrninistrative action uncler
Article 47 of tlre Constitution and Section 4 of the Fair Adrninistrative Act,20l5.

43' Furtherrnore, the Spcaker of the National Assembly instructed that the Committee was only
nranclated to'consider' tlre petitions and satisfy itself whether they disclose ground(s) for removal
pursuant to Article 251(3) of the ConstitLrtion. -l-he 

Speaker expressly statecl that:

"Inlerrogalion anel conJirmaliott of the ollegotions containetl in tlte petilion sltoll be the work
of a trihurtal uppointecl by the Presictent for that purpose, if a grouncl for rentoval is
tliscloserl. "

44' Further, the Speaker gave directions to guide the cornmittee in conducting its hearings as follows:
i' Upon receipt of the Petitions, the Cornrnittee shall adopt a timetable for its consicleratiorr

o['the petitions;

ii' Tlte cotrrnittee shall transmit copies of the Petitions to the affected Comrnissioners and

itrfortn tltenl of the tirnc(s), clate(s) and venue(s) that it intends to conduct its hearings
over the Petitions. ln transnritting thc Petitions, the Comrnittee shall allow the affectecl
Petitioners at least seven (7) days to prepare for any hearing over the petition(s);
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I
iii. The comntittee shall afford the affected commissioners the right to appear ln person or

throug6 legal representative and the right to cross-examine the Petitioners under oath

over all matters relating to the I']etitions;

iv. The Comr,ittee slrall afford thc affected Commissioners an opportunity to respond to the

Petitions either orally or in writing;

v. The Comnrittee shall transmit copies of any additional documentation presented by the

petitiorrers to the affected Conrrnissioners as soon as is practicably possible and allow the

Contntissioners an opportunity to respond to such additional documentation; and

vi. Tlre Committee MUST refrain from prosecuting the Petitions on behalf of the Petitioners'

Instcacl, it shatl allow each Petitioner to present their case, and permit the affected

Cor,rlissioners to present their responses and thereafter consider whether a ground flor

removal has been disclosed."

45. In adclition, the Speaker directecl that the Comrnittee subrnit the Report within l4 days as required

under paragrapS ,l of Standing order 230 ofthe National Assernbly. In accordance with this and the

directions of the Speakcr of the National Assembly, the Committee prepared and adopted a tirnetable

ancl the pLrblic hcarings comrnenced on 'fhursday 24'h November, 2022'

2.4 Notification to thc Public

46. Article llg(lXb) of the constitution provides tl'nt,"Parliament shallfacilitate prtblic participation

ancl involventettt in lhe legislative and otlrcr business of Parliamenl and its Commitlees'

47. 'l-he Clcrk of thc National Assembly on Monrlny, 21't November 2022 placed a notification in the

prirrt nredia intbrming the general pLrbtic of the intention of the Committee to conduct public

hearings, as providecl for by Arricle I l8 (l) (a) (b) and (2) of the constitution. The notification

specified the place, tirne and date for the public hearings'

2.5 Notilication to the I'}etitioners and thc Rcsportclents

4g. -l'he Clerk of r6e National Assernbly vicle tlie letters datcd l6th November 2018 of Ref'

NA/CNA/CORR./2022(254), Ref. NA/CAN/CORR/2022(251), NA/CAN/CORR/2022(253) and

NA/CAN/COlll<12022(252) notifiecl the Respondents; Ms. Juliana Cherera, Mr. Justus Nyang'aya,

Ms. Irene Masit arrd Mr. Francis Wanderi respectively of the date of the hearing of the Petitions; and
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the date of presenting their Response before the Departmental Committee on Justice and Legal
Aflairs

49' The Clerk of the National Assembly also notifieci the Petitioners; Geolfrey Langat; Rev. Dennis
Ndwiga Nthunrbi; the Republican Liberty Party and owuor Steve Gerry of the date of hearing of the
Respondent's case as well as the date of presenting their case before the Committee vide 1etters

clated ITtr'Novetnber,2022 of Ref. No. NA/CNA/CORR/2022(261), NA/CNA/CORR/2022(262),
NA/cNA/c oRR/2022(263) and NA/cNA/c oRR/2022(264) respccrivety.

50' The Clerk of the National Assembly firrther informed the Respondents of their right to cross-
exantine the l)etitiollers on the said dates and invited thern to attend before the Committee on
Monday 28tl'November,2022 anclTuesday 2g'h November, 2022topresent their responses.

2.6 lLepresentation by Advocates

5l' In response to the letters of tlie Clerk dated l6tl'November,2022, various Advocates wrote to the
Clerk of the National Assembly to enter appearance for the four Commissioners as follows:

i. Vide letter dated l8tr' November, 2022 of Ref. ACAAIA/I /2022, Apollo & Company
Aclvocates entered appearance on behalf of Ms. Juliana cherera;

ii' Vide letter dated lStl' Novenrber,2022, Rachier & Amollo LLp entered appearance on behalf
of Mr. Justus Nyang,aya;

iii' Vide letter dated lTtl' November,2022 of Ref. M/02531001, KTK Advocates LI.p enterecl

appearance on behalf of Ms. Irene Masit; and

iv' Vide lettcr dalecl 22"d November, 2022 of Ref. CO/I3/Ig/NG, Gichamba & Company
Advocates entercd arppearance on behall.of Mr. Francis wanderi.

2.7 Committee Proceedings

52' The Comtnittee, havirrg received the Petitions, \.vas obligated to investigate the matter ancl within
l:oltrteen days (14) nrake a deternrination and report to the House its finding as providecl for in
Standing Orcler 230(4) of tlre National Assembly.

53' The comtnittee was to be gtridecl by its internal rules of procedure as adopted in its Ttt,sitting on23,d
Novenrber, 2022 at 8.00a.nt
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54. The Committee held Four (4) sittings during which it examined and reviewed the Petitions and a

subsequent Four (4) sittings during which it invited responses from the four Commissioners'

55. The Petitioners, the Republican Liberty Party and Rev. Dennis Ndwiga Nthumbi appeared on

Tliursday 24t1, November,2022;while Geoffrey Langat and Owuor Steve Gerry appeared on Friday

25th November,2022.

56. The Respondents, through their Advocates, appeared on Thursday 24'h November' 2022 during the

morning sittirrg and raised preliminary Objections before withdrawing from the proceedings' They

did not appear for the hearing and the cross-examinations of the Petitioners. They, however,

appeared on their scheduled days for hearing; Juliana Cherera on Monday 28th November' 2022;

Justus Nyang,aya and Fredrick Wanderi on Tuesday 29th November 2022.lrene Masit did not make

any appearance as advised by her Advocate who wrote to the committee through the clerk of the

National Assembly vide letter dated 28th Novernber, 2022 of Reference Number M/0253/001

irrforming the Committee of the Cornmissioner's of withdrawal from the proceedings
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CHAPTER THREE

3 PUI}LIC HEARINGS

57' The Comntittee conducted public hearings on the four Petitions on Thursday 24th November, 2022;
Friday 25tr' Novem ber, 2022; Monday 28tl' Novem ber, ZO22; and Tuesda y zg,h November, 2022. 1.t

condLrcting the PLrblic Ilearings, the Committee was gLrided by, among other documents, the
Constitution, ancl the Standing Orders.

3.1 Preliminar.ies

3.1.1 Speaker,s Ruling on rules

58' Hon' Junet Mohamtned, MP tablecl a letter dated23'd Novernber, 2022 Ref: KNA-MW2022-13/022
addressed to the Ilonourable Speaker of the National Assembly before the Cornmittee in which he
sorrght the Speaker's determinatiott and ciirection on the rules of procedure adopted by the
Committee with respect to the Petitions for the removal of Cornmissioners of the IEBC.

59' Upon tabling the sanle, the Chairperson of the Committee informecl the Committee of the Speaker,s
Ruling vide letter dated 24tt' November, 2022 Ref: KNA-MW2022-13/022 confirming that the rLrles

of procedure were only in respect of tlre proceedings at hand and not any other proceedings.

3.1.2 Preliminary Objcction

60' on Thursday 24'h Novetnber, 2022, before comrlencement of the hearing of the petitioners,

Advocates fbr Comtnissioner Justus Nyang'aya raised a preliminary objection on the following
grounds:

i' I'hat the Departrnental Comntittee on Justice and Legal Affairs lacked the jurisdiction to hear
and deterrnilre the four petitiorrs pursuant to Standing order 223(t)of the National Assernbly
as read togetherwith sections 3(2),35 and 36 of the Public Officer Ethics Act;

ii' That all the fbrrr petitions were incompetent because they violated the provision of Standing
order 223 (f) of the National Assembly as read together with Standing order 230(1) of the
National Asserlbly which provide that a person cannot be admitted to hearing lnless it
indicates whether any el'forts had been made to have the matter adclressed by a relevant bocly
and whether there had been a response frorn that body or an unsatisfactory one;

iii' That the proceedings contravetred Standing orcler 230(4) of the National Assernbly whicl
requirc that each petition be lieard ancl detennined within fourteen (14) days.
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iv. That the Petitions were incompetent as they did not have any accompanying affidavits and/or

evidencc.

6l . 'l'he other Respopdelts, through their Advocates, made submissions in support of the Objection

raised by the Advocates for Commissioner Nyangaya.

3.1.3 Committee ltuling on the Preliminal'y Objections

62.'l'l-te Comnrittee cleliberated on the issues and made a determination that:

i. The Committee had the jurisdiction to hear and determine the four petitions pursllant to

Arricle 251 (3) of the Constitution and Standing Order 230(4) of the National Assernbly

Standing Orders

ii. Standing Order 230 of the National Assernbly Standing Orders takes precedence over

Stancling Order 223(f) when clealing with a petition for the removal of a member of a

cotnmissiotr or holcler of an independent office.

iii. Furthermore, Stapding Order 230(l)(b) of the National Assembly Standing Orders provides

that sLrch a petition may contain affldavits or other documents annexed to it. The use of the

telr'may' is permissive and does not impose a mandatory obligation as the word'shall'.

63. Upon reacliipg the above clecision, the Cornmittee commenced hearing of the Petitions as follows:

3.2 Petitiort by thc Rcpublican Liberty Party (Hearing of the Petitioner)

64. The Republican Liberty Part/, through its Advocate, IJon. Sen. Kennedy Mong'are, adopted the

petition as presented ancl made oral submissions before the Committee reiterating the provisions of

law that the Conrrnissioners were alleged to have violated.

3.2.1 Submissions by the Petitioner

65. The petitioner's Aclvocates adopted the Petition as it were and made oral sLrbmissions before the

Committee restating the grouttds fbr retnoval cited therein.

3.2.2 Clarilications

66. The Committee sought clarificatiorr on the following matters to which the Petitioner's Advocates

responcled as lbllows:
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on serious violotion of the constirufion ancr other rows

67 ' The Advocates statecl that the fbur commissioners violated articles 73(l), 73(2), 232 of the
constitution by leaving the gazetted National Tallying centre premises at Bomas of Kenya to issue
separate pressers ancl as a result, caused tension across thc country. He emphasizecl that the four
commissioners jointly and severally acted contrary to the provisions of law on the responsibilities of
pLrblic ol'llcers.

On Incompeleflce

68' Advocates for the Petitioner statccl that the Cornmissioners participated in the process of tallying and
clcclaratio, ol'results and onry clissociated themselves mid-way. He
tnathematical calculations the commissioners gave were erroneous,

further

which

stated that the

signified their
tt.rcompetence and was in violation of Article 232 ofthe Constitution on transparency and provision
of tirnely and accurate inforrnation as a principre of pubric service.

Clorit.y otr the Parry,s Name

69' The Advocates clarifiecl to the conimittee that the party's nanre was the Republican Liberty party
alld not the Republican Liberal Party as inclicated on thc Respondent,s (Julius Nyang,aya,s)
prelinrinary objection' The Advocates for the Petitioner confirmed that the signatory of the petition
was Zachariah Monranyi, the natiorar crrairperson of the party.

On Gross Misconduct

70' Advocates for the Petitioner statecl that the concluct of the four commissioners of leaving the NTC
and issuing press statetnents caused tlie chaos at the Bomas of Kenya and thus amounted to gross
misconduct contrary to Articles 73,75, and232 of the constitution and provisions of the Leadership
and Integrity Act, 2012; the Independent Electoral and Bounclaries cornmission Act, 20ll and the
PLrblic Officer Etlrics Act, 2003.

on the ollegation of being a prox-y of trte chair of trte IEBC
7l' The Advocates inforrned tlte conimittee that the Petitioner presented his petition on behalf of the

Republican Liberty Party which has been actively participating in legal activism for 30 years. I{e
added that he Iteither he or lris client knew the chairperson of the IEBC at a personal level.
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On goodwill/malice lo deny the Vice Chairperson from assuming tlte role of Chairperson upon

the retirement of tlte current Cltairperson

72.1'he Advocate confirmed tlrat there was no rnalice to deny the Vice Chairperson, Juliana Cherera, the

chance of assurning the role of the Chairperson upon the Chairperson's retirement. Instead, he

emphasized that it was the conduct of the Comnrissioners that resulted in the Party's desire to

Petition for her removal.

On seeking rerlress /rom on-y other body

73.'l-he Advocate notified the Cornrnittee that tlie Petitioner had not sought redress from any other body

except the National Assembly as provided fbr under Article 251(2) of Constitution.

3.2.3 Cross-examination of the Republicnn Liberty Party

T4.llavingwithdrawn fi'om the proceedings, the Respondents were not present to cross-examine the

Petitioner.

3.3 Petition by the Rev. Dennis Ndwiga Nthumbi (Hearing of the Petitioner)

75. The Petitioner appeared in person and took oath pursuant to Section l7(a) of the Oaths and Statutory

Declarations Act, Cap l5 Laws of Kenya. The Committee noted that the Petitioner was a Kenyan

citizen and tlrus competent to present his Petition before the Comrnittee.

3.3.1 Submissions by the Petitioner

76.The Petitioner made oral submissions and stated as follows:

77.!-le averred that liis Petition was aimed at ridding office bearers of abuse of their powers. The

Petitioner urged that the Cornmittee find that the Petition discloses a ground for the removal of the

foLrr Commissioners.

78. He cited Articles I, l0(2), 73(2)(b),73(2)(c),15,232,249 of the Constitution and other provisions

of the Independent Electoral and Boundaries Commission Acl, 201 l; the Leadership and Integrity

Act,20l2; the Public Officer Ethics Act,2003 and the national values and principles of governance

that bind public officers in carrying out their mandate. He emphasized that the Cornmissioners, as

State Oificers, hold the offices irr positions of trust and in performing their duties ought to do so in

the best interests of the Kenyan people.
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79'The Petitioner also respottded to the prelirninary objections raised by the Respondents by citing that
Standing order 230 (l)(b) of the National Assernbly provides that it is the discretion of a petitioner

to annex affidavits or other documents to their Petition. He further stated that thc Committee,s
mandate was only to consider whether the Petition discloses a ground for removal and if found so,

evidence woulcl be adclLrced before a tribunal.

80' He restated that the four Commissioners were present at the N'fC and took part in the verification
and tallying of tlie Presidential votes cast. He confirmed that he witnessed that as he was in Bomas
of Kenya and that the Commissioners' statement that they were excluded from the process was false
as lvasconfirnled in the Supreme Court Petition No. E005 of 2022 in which, the fourCommissioners
did notcontrovert the eviclence that they had been involved in the processing of the results.

8l' The Petitioner inlorrned the Comrnittee that the Election Petitions fileci in the Suprerne Court were
anchored on tlte press statetxents of the four Commissioners which was a twin statement to that of
the Presiderltial Carrdiclate ol'the Azimio La Urnoja One Kenya Coalition. This thus forrned the basis
l'or his inference that the Conrmissioners breaclrecl the principle of impartiality and professionalism

as expected of thern under Articles 10,73(2)(b),232 and249 o1'the Constitution as well as Sections
7,8,9,10 and I I o1'the Leadership anct Integrity Act, 2012 arnong others as stated in the petition.

82' He restated tlte grounds for removal averred in his Petition ancl prayed that the Committee finds that
the Petition discloses srrfflcient grouncl for removal fiorn office of the four Commissioners pursuant
to Article 251(l).

3.3.2 Clarifications liom the Committee

83' Tlre Comtnittce soLrglit clarification on the following issues to which the petitioner responded to as

follows:

On whol molittuted lhe Peliliott

84' The Petitioner stated that his nlotivatiott to Petition was to protect the Constitution ancl t6e rule of
law artd that he believed that it was his duty as a Kenyan, who ardently practices constitytionalism,
to seek redress to address matters wliich he found to be in violation of the law.
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On relying on the Affidavit of Wafirta Chebukati in Petition E005 of 2022 at the Supreme Court

g5. The petitiorrer stated that the al'fidavit having been adcluced under oatli and being part of a successful

litigation should be considered as it gives a chronological order of the events that occurred at tlie

N'fC. He added that if the Petition was to be found satisfactory, tlie tribunal could summon the

Chairperson hirnself to substantiate the same.

On ltis copacity at Bomas

86. IJe stated that he was invited by the meclia in his capacity as a political analyst and was present at

N-l-C every night save for one. I-le also conflrmed that he had never been a party official for the

United Democratic Alliance (UDA) and had only been an official of the Agano Party in the past'

On incontpetence

g7. "lhe petitiorrer statecl that the conduct of the four Commissioners is what led to the chaos in the NTC

and if uncontrolled, would have fireled violence across the country. He furtheraverred that it was the

duty of the Comrnissiolers to guide and lead the country in maintaining peace contrary to the actions

of the four Commissioners.

On Article 33 of the Constitution on thefreeclom of expression vis-ir-vis gross misconduct

gg.'l-he l)etitioner acknowleclgecl tliat every pers0n has the right to freedom of expression. He, however,

notecl that the foLrr Cornmissioners ought to respect the rights and reputation of others as provided

for under Article 33(3). I-le also stated that Article 73 of the Constitution provides the manner and

guicling principles of leadership and integrity such as objectivity and impartiality that the

Cornmissioners ougltt to abide by.

On whether.he exhaustetl atl legal chanrtels of redress prior to lhe Petition

g9. 'fhe petitioner al'firmed that the Committee had the reqLrisite jurisdiction to consider the Petition as

orrtlinecl i1 Article 251(2) and as such the Cornmittee was his first point and ap iate point of

red ress.
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On the criminol sanctions provicletl uncler Section 30 of the IEBC Act and parograph Sl of his

Petilion

90. The Petitioner stated that should the Petition be lound to be competent; the tribunal would be better

placed to consider any crirninal culpability.

ott rvitnessing the entry of the NSAC; the time, rlote ancl members of NSAC;

91. The Petitioner testified tlrat he entered the NTC premises at around l200hrs and at around that tirne

he witnessed tl.re erttry o1'the NSAC. He listed the mernbers of the NSAC as: Mr. Kennedy Kihara

(Principal Aclrnirristrativc Secretary at the Office of the President), Mr. Kennedy Ogeto (Solicitor

General), Mr. I-iillary Mutyarrbai (lnspector General of Police) and Lieutenant General Irrancis

Omondi Ogolla (Vice Chief of Deflence Forces) and confirmed that he personally knew thern and

thr.rs could identify them.

On how he knew they were NSAC

92. l'he Petitioner averred that he could deduce that tlrey were NSAC rnembers due to the manner in

which they were treated and tlte vehicles they came in. I-le further cited that the affidavit of Wafula

Chebukati confirrned this.

3.3.3 Cross-examination of Rev. Dennis Nchviga Nthumbi

93. The Rcspondents lraving rvithdrawn frorn tlie proccedings, there was no cross-examination.

3.4 Petition by Gcolli'ey Lnngat (FIearing of the Iretitioner)

94''fhe Petitioner, an Advocate of Kenya, appeared alongsicle his Advocate, Mr. Nelson Mutai

3.4.1 Submissions by Petitioner

95. The Petitioner, throLrglr his Advocate, adopted the Petition as it were ancl macle oral sLrbnrissiops

before the Conrmittee reiterating the grounds for removal fron-r office of the four Commissioners;

serious violation of the ConstitLrtion and the law, gross misconduct; and incompetence.

96. l'he Petitioner indicated to the Committee that the matter was not pencling before any coLlrt of'law or

other constitutional or legal body
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3.4.2 Clarifications by Committee

97. The Committee souglit clarification on the following issues to which the Petitioner responded to as

follows:

On the identity of Jutius Nyang'aya and Juliana Cherere

9g.'fhe petitioner stated that'Julius Nyang'aya' and 'Cherere' were typographical errors and clarified

that the nanrcs should have read 'Juliana Cherera' and 'Justus Nyang'aya'. He further requested the

Committee clirects itself without undue regard to technicalities.

On whst the Petitiotter seeks from the Commitlee

99. He stated that the Constitution under Article 251(3) and (4) informs the procedure of the removal

fiorn office of the lour Commissioners ancl that if the grouncls averrecl in his Petition are found to be

competent, the petitiop be forwardecl to thc President for the formation of a tribunal to investigate

thc ntattcr fttrtlter.

On similarit_1t of ttte pressers hetct b-v the four Commissioners and the leader of the Azimio La

(lmoja One Ken.ya Coolition PorlY

100.'fhe petitiorrcr averred that the media statements, the timing and the actions of the Commissioners

v'ere to a great deal sirnilar to those of the Azirnio La Umoja One Kenya Coalition Party' He

empliasized orr their well-coordinatcd moves and drew inlerences that the actions of the four

Commissioncrs were not a mere coincidence.

On the evidettce to dennnstrate thut thefour Commissioners were proxies of externalforces

l0l. TIte petitioner reiterated that the actions of the Commissioners were simultaneous with those of the

Azimio La Umoja Ole Kenya Coalition Party to the extent that the figures quoted by both parties

were significarrtly similar ancl as such established a nexus between the Commissioners and Azirnio La

Unroja Coalition Party cotrtrary to the guiding principles required of State Officers.

On whethet'the Petitioner is a member of any politicol partlt

102. 'l-he petitiorrcr irrfbrrned the Cornrnittee that he is an ordinary member of the UDA political party. I{e

euipSasized that he rvas not, however, presenting the Petition as the party's agent but as a Kenyan' He

further ntentioned that he has never been an official or held any such kind duties in the party.

ITEPOITT' OII1'il1' DEPAR'I'MENTAL COMMI'I"TEE ON JIJST'ICE AND LEGAL AFFAIRS ON THE

Rt:,MOVAL I:ROt t Ot:FICti OF Jt/LIANA CIIERERA; IRENE MASIT; JUSTUS NYANG'AYtt; AND F

COMi,IISSIONERS OI.- THE INDEPENDEN'T EI,EC'TORAI- AND I}OUNDARIDS COMI'IISSION (IEBC)

PETITIONS FOR THE
RANCIS 

'''ANDERI 
AS

Page 36 of 70

L



on obstruction as a criminal offence pursuant to sectiott 30 of the IEBC Act
103' The Petitioner averrecl that obst.rction of the conrrnission in discharging its firnctions is a crimi,al

offence and that the concluct of the four commissioners in supporting atternpts to alter the presidential
election results amountecl to obstruction.

on the procurement of tegat services in the Presiclentiol Election petition No. E005 of 2022
I04' The Petitioner infornrecl tlte committee that thc function of procurement falls within the IEBC,s

secretariat and as such the act by the four comrnissioners to hire legal services themselves was illegal
and amounted to incontpetence contrary to the luw.

on the ottentltr lo subtterr the will oJ-the peopre, wlticrt is treosonabre
l05"fhe Petitioner confirnlccl that the four conrnrissioners attenipted to subvert the will of the people by

supportrng attempts to arter the presidentiar erection resurts.

on v'h-y removal of the four commissioners ottcl ttot the enrire commission
I06' ]'he Pctitioner stated thar the conduct of the four commissioners, in turning away from their cardinal

cltrty and issuing press statclnent contrary to the larv, formecl the basis of his petition for their removal.
I{e firrther stated that the boldrress of the other three commissioners,, N4r. wafula chebukati, prof.
Abdi Yakub GLrliye and Mr' Boya Molu, is what saved the country from possible chaos and violence.

on the rigrtt to rhef,eedotn of expression of the fottr comnrissioners
107' The Pctitioner infortnecl the cotnt:tittee that rvhile every person has t6e right to freedom of

expression' the right is lir,itecl to the extent that thcy respect the rights ancl reputation of ot6ers. I-re
also stated that while perforrning their duties,.the commissioners' right to tlre freedom of expression
is lirnited and that by holding pressers to express that which courd have been disc,ssecl and resolved
in private/boardrooms, the commissioners contravcned the principres of gooct governance as providecl
for in larv.

On the alleged partialit-y of thefour Commissiottt:rs os nlleged irt paragraph 32 of his petition
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l0g. The petitioner indicated that the four commissioners had breached the principles of neutrality

provided fbr irr Article g l(e)(v) ol. the constitution through their conduct post the declaration of the

presidential election results, their activities at the NTC and holding press conferences in Serelia where

the statements issr.red were significantly similar to those of the Azimio La Umoja One Kenya

Coalition Party.

otr wltetlter thelt hocl tuken advantage of other avenues provitlect for before Petitioning to the

National Assembl-Y

109.l'he petitioner confirrled to the Comniittee that he had not lodged any complaint to the police or any

Court of law ancl that presenting his Petition to the National Assernbly was the first point where he

sought the redress.

3.4.3 Cross-examination of Geoffrey Langat

ll0. T'he Respondents having withdrawn from the proceedings, there was no cross-examination'

3.5 Pctition by orvuor Steve Gerry (Hearing of the Petitioner)

lll. The Petitioner appearecl in person and took oath pursuant to Section 17(a) of the oaths and Statutory

Declaratiorrs Act, cap l5 Laws of Kenya. The committee noted that the Petitioner was a Kenyan

citizen and thr-rs competent to present his Petition before the Comrnittee'

3.5.1 Subrnissions by the Petitioner

ll2. The petitioner, owuor Steve Gerry, aclopted the Petition as presented and made oral submissions

before the Cornrnittee reiterating that the matter was not pending before any court of law or other

constitutional or legal bodY.

ll3. I,le spoke to the prelirninary issues raised by the Respondents the previous day and stated that

according to Standing orcler 230 of the National Assembly Standing orders, the requirement to annex

afficlavits to the Petition is optional and not mandatory'

ll4. l-le then proceeclecl to subrnit on the groutrds for removaI as follows:
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i. Incompetence

Il5' The Petitioner avcrrerl that the argument of the four commissioners on the computation of the 50%
plus lthreshold to irlclLrde rejected ballots contrary to an already existing Supreme court decision
that pronounced itsell'that rejected ballots should not be included in the computation amounted to
incompetence' He adcled that this was a demonstration of their inability to successfully administer an
electoral process.

Seriotrs violatiort of lhe Conslitutionlt.

ll6"l'he Petitioncr subnlitted that the four commissioners having taken oath upon assuming office were
thus bound by the national values and principles of public service enumerated under Article 232 of the
constitution and that in issuing similar statements to those of a contestant of the presidential election,
they contravened this provision of law and actecl in a partial manner. He aclded that impartiality is all
about perception ancl that from a reasonable

Conrmissioners cast doLrbt on their impartiality.

man's point of view, the conduct of the four

iii. Suitobilit_y of lrenc Masit to hotct oftice
I 17. The Petitioner spelt our that Irene Masit hacl tunsuccessfirlly vied for the Elgeyo Marakwet Women

Itepresentative seat ancl that Article 88(2)(a) expressly prohibits the appointment of a person as a
tnenlberol'the IEBC il'tlrey had, at any tirne within the preceding five years, stood for election as an
MP' HebroughttotheattentionoftheCommittecthatlierappointmenthasbeenasubjectof 

litigation
where itrvas found tliat it offended the ConstitLrtion and thus warranted her removal.

3.5.2 Clarifications by Contmittee

on lhe inclusiott ttf the reiectetl bollots irt contpulotion of s0% *l pursuori ro Article t3gft) of
the Constitution

I I8' I-le made reference to the pleadings of the fbur commissioners in the presidential Election petition
No' E005 of 2022 as well as their detailed press statements released on l6tL August, 2022 on their
computatiott of 50o/o plLrs I and averred that their actions amounted to incompetence as there is
already an existirrg clear computation of 50% plus I in the Supreme court,s decision of 2017.

on when lrene Masil conlested, her potitical port-y ot the time of vyittg and its implication on lter
conclucl

REPOITT OI' THE DEPARTII,IENT'AL COMMITT-EE ON JUSTICE AND LEG/IL AFFAIRS ON THD PDTITIONS I'OIT TIIERErvlOyAL ttR1tut OI?t'tCE OF JLTLIANA CIIER ERA; IRENE IIIASIT; JUSTU,9 NYANG,A YA; AND IIRANCIS 
'YANDERI 

ASCOT'IMISSIONERS OI: TITE INDIiI'ENDI]NT EL ECTO RA L A ND I]O U N DA R I ES COMMISSION

Page 39 of 70



a

ll9. I-le confirmed to the Cornmittee that Cornmissioner Masit contested in 2016 under the Jubilee Party

and that the implication of that was to left to any reasonable rnan to draw a conclusion.

On the involvement of the four Commissioners in the tallying and veriJication of the votes cost

120. ]'he Petitioner was of the opirrion that the four Commissioners contravened Article l0(2)(c) on

transparency as a principle of goocl governance by rejecting the results which they had been involved

in tallying and verification of.

On who Justus Abotryo ancl Francis Mothenge are qs indicoted on pdrogroPh I of his Pelitiott

l2l. I-le confirmed that they are indeed Comrnissioners ancl that there is indeed a'Francis' and'Justus' in

the IEBC and that tliose are the Commissioners he was referring to.

On the dates cited in paragraph 5 and 6 of ltis Petitiott

122.'I.he Petitioper clarified tliat the dates citecl as '15'l' day of September, 2022' and '16'l' day of

September, 2022 were an inaclvertent error ancl should instead have read as 'l5tl'day of Augttst, 2022'

and 'l6'l'day of August, 2022'.

On incompetence of the other three Commissioners

123. The Petitioner clarified that all the four Commissioners were incotupetent to the extent that they

operrly displayed partiality by virtue of the fact that they issued similar press statements to those of

the Azimio La Urnoja One Kenya Coalition Party. He further stated that Irene Masit's appointment

lravilg been founct to have violated the Corrstitution, she ought to be removed.

On h is motivatiott to for tlte Petition

124. The petitioner averred that he lodged his Petition by virtLre of,the fact that thc law allows him to do so

pLrrsuant ro Article 251(2). I-le firrther stated that he todged [ris Petition against the four

Conrmissiorrers arrcl not tfte errtire mernbership of the IEBC because the Suprerne Court in the

presidential Election Petition No. 8005 of 2022 vindicated the other three Contmissioners, Mr.

Wa{lla Chebukati, Prof. Abdi Yakrrb Guliye and Mr. Boya Molu.

3.5.3

t25.

Cross-cxamination of Owuor Stevc Gcrry

Tlre Responclents havilrg i,vithdrawn 1'rom the proceedings, there was no cross-examinatiotl
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t
3.6 Response by Ms. .Iuriana cherer:r (I{earing of the Respondent)

126'Tl'te Respondent, tltrough her Advocate, Apollo Mboya appeared before the committee on the 2grr,
Novenrber, 2022.

3.6. r

127.

Submissions by the Respondeltt on 2gtr, November 2022

The Petitioner sought an adjournrnent citing that they had raised preliminary objections on
Thursday 24thNovember,2022 on the issue of jurisdiction and that the same was ruled upon.
Pursttant to that ruling issued orl evell date, the Hqnsard Report of the 24th and25rt,November,
2022 and tlte Minutes of the Meetings of the 8'h,9'n and lOth Sitting of the committee were to be
providecl' 'l'he Advocates made reference to his letter addressed to the Clerk of the National
Asserrrbly dated I8tl' Noven'ber, 2022 of Ref. ACA/NA/I /2022 and stated his request to be
ftrrnished with the following infornration and documentation had not been compliecl with:

i' Ilansard Report of the conveyance of the four Petitions to the cornmittee from the
IJouse;

ii' Ijansard Report of the Committee that drew the schedule for the hearings;
iii' 'fhe total number and copies of Petitions received by the National Assembly Main

Itecords Unit in respect of tlie removal of the current Corr-rmissioners of IEBC; ancl
iv. Updated hard copy of Standing orders of trre Nationar Assernbry.

128' He further stated that his letters acldressed to the clerk dated 23d November 2022 ar.td 25th
November 2022 of Re.ference Nttmbe r ACA/NA/t/2022 hadnot been responded to neither hacl the
inforrnatiorr sought beerr providecl ancl as a result he irrtimated to the committee that they could
not proceed pllrsuant to Article 35 of the Constitution and the Access to Information Act,20l6
were constrained to seek that upon the said inforrnation being provided, they be granted an
additional Ten ( l0) days to allow thern to prepare a Response.

l,29' In seeking the above, the Aclvocal.es cited Article 50 of constitution on the right to fair hear.ing
and paragraph 256 (a) of Standing orders of the National Assernbly which empowers the
conrmittee to retur, to the House to seek rrore tinre.
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3.6.2

l 30.

3.6.3

I 33.

l3l Rev. Dennis Ndwiga Nthumbi srated that Article 159(2)(b) provides that justice should not be

dclayed and that the Respondent, in seeking inforrnation meant to be provided at the tribunal, was

merely ernployirrg delay tactics to trap the Committce with technicalities'

132. Aclvocates for thc Petitioner, Ceoffi'ey Langat, subniitted that he objected to the adjournment and

submitted that it was a clelay tactic by the Respondent who had been properly served the Petition'

He urged the Committee not to entertain the same especially since the Respondent had chosen to

withdrar,v from the proceedings on the 24th Novembcr,2022'

Responses by the Petitioners

The Advocates fbr the Republioan Liberty Party stated that the time, date and venue were

advertisecl and placed in print media and that the Petitions was be sufficient for Commissioner

Cherera to proceecl as tlie information sought would be provided at the point of prosecuting the

case, il'the Petitions are fbuncl to disclose a ground fbr removal.

Com m ittee Obscrvations

The Contnrittee observcd that the Petitioners responded save for Owuor Steve Gerry and the

Cornrnittee unanintously decided as follows:

i. That t6e Committee is only seized of four Petitions and tltus restricted itself to the four;

ii. That the Minutes of the Sittings of.the Comrnittee and the Hansarcl Reports of 24th and

25tl'Novet'ber,2022 be provided with i,imediate effect;

iii. That tlre only eviclencc or.r record is that wliic[-r is contained inthe llansard;

iv. That while the I{esponderrt has to be accorded a fair hearing within a reasonable time, the

petitioners too have a right to have their Petitions expeditiously dispcsed of. Moreover,

clue to the {hct that the Cornmittee had strict tirnelines, it granted an adjourntnent and

cleferred tlre hearing of the Responderrt's case to Tuesday 29th November, 2022 at

g.00a.nt, tirle beipg of tlre essence. The Committee also informed the Respondent that

they had the option of submitting written submissions by the close of business at 6.00p'm

the same daY.
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3.6.4

134.

Submissiorrs by the Respondent on 29rl,November,2022

on the 29'l'November,2022 at 8.00a.m, the Committee convened to hear the Respondent,s case,

however, thc Respondent did not appear. Instead, the Respondent, through his Advocates, sent an
email to the Clerk of the National Assembly informing him that having received the
docttmentation requested late, on 28tl' November, 2022 at around 5.00p.m, he could not proceed
and requestecl fbr an aclditional Seven (7) days to be able to peruse through the same ancl prepare
a suitable response.

Com m ittcc O bscr-vations

In light of thc reasons given by tlie Respondent and bearing in rnind the delay in providing the
documents earlier due to procedural formalities, the Committee granted the Respondent
additional tirle and deferred the Respondent's hearing to29tt November, 2A2Z at4.00p.rn

Submissions by thc Respondent's on 29r, Novem ber, 2022 at 4.00p.m
The Respondent did not appear before the Comnrittee at 4.00p.nr as scheduled and, instead, wrote
to the Comrnittee, throLrglr the Clerk ol'the National Assembly vide letter datedZgtt November,
2022 llef: AC.:A/NA/1/2022 seekingan adjournment and praying for seven (7) days.

Responses by the Petitioners

TheAdvocates for the Republican Liberty Party objected to the adjournment for additional tinre
citing that thc Respotrdent was merely employing clelay tactics to postpone the proceedings
further.

3.6.5

I 35.

3.6.6

136.

3.6.7

t37.

138' Advocates fbr Geoflrey Langat also objected to the application lor adjournment and attributed it
to delay tactics noting that the Respondent had been afforded two adjournments already.

I39' Rev' Denrlis Ndrviga Nthurribi submitted that there was a trend by the Respo.dent,s across the
board to clelay tlre proceedings ancl that the Respondents had been forum shopping in court to
stop the proceedings. I-le notifled the Conrmittee that the Petitioners have the right not to have
theirPetitions firrther delayed due to the laziness of the Respondents and urged the Comrnittee to
find his Petition to be competent.
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3.6.8

I 40.

r4l

3.7

t42

3.7.1

143.

144

Comm ittee Observations

Having already granted the Responclent the necessary documents requested for and two

adjournrnents, t6e Conrrnittee was of the opinion that the application of the Respondent for att

additionat Seven (7) days seemed to be a delay tactic. Also, having failed to give valid reasons to

grant the extension, tlre Corlmittee was not inclined to allow the adjournmerrt and deemed the

Respopdent's case to be closed. The Committee, nevertheless, informed the Respondent of her

right to sLrbn.rit written responses to the Petitions to be filed by the close of business on

Wednesday 30,1, November,2022 or to be received on before the final decision is made. The

Conrmittee reiteratecl that pursuant to the Standing Orders of the National Assembly, it did not

have the power to grant an extcnsiop of time and that it was the Speaker of the National

Assembly who could do so.

Thecomrlitree conclucled by stating tttat the Speaker had accepted to grant it an additional three

(3) days to consider the Petitions in their entirety and prepare a comprehensive Report to be

tabled befbre the l-louse.

Itesponse by Ms. Irene Masit (Hearing of the Respondent)

Irene Masit was scheduled to appear before the Committee on 28th November,2022 to respond to

tlre petitiorrs todged against her. Orr the said date, however, the Committee through the Clerk of

theNatiorral Assernbly received a lettcr datecl 28tl'November 2022 of Ref: M/0253/00] fronher

Advocates, KTK Advocates LLp, which indicated that the Respondent would not be participating

in the proceedings of the Committce as:

i. SIre believed the Cornmittee's proceedings were null and void ab initio; and

ii. She woLrld be proceeding to Corrstitutional Court for reprieve.

llesponses by the Pctitioners

1'he l{epublicarr Liberty Party, through their Aclvocates, reqtlested the Committee to consider its

petitions unchallenged and thus fincl that they disclose valid grounds for removal from office of

the four Comnt issiotrers.

Rev. Ndrviga asked t6e Committee to consider legal consequences for absconding so as to

prevent such conduct irr the futurc. Fufthermore, he asked thc Committee to find merit in his

Petition.
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3.7.2

146.

3.8

147

3.8.1

1 48.

149

145 Mr. Gcoffi"ey Langat urged tlre conrnrittee to find his petition be factual

Committee Observations

The conrnlittee observed tlrat having accorded the Respondent sufficient time to appear and an
opportunity to be heard, failure to appear and seek reprieve in Constitutional Courts was well
within the ir right. I-lowever, by waiving her right to be heard before the comrnittee, it was the
Committee's position that the allegations in

unopposed and uncontroverted.

the Petitions would be upheld as they went

Response by Mr. Francis wanrreri (I{earing of the Responcrent)

The Respondent, through his Advocates, Nduru Gicharlba, appeared before the committee at
l0.00am on 29tr'Novenrber, 2022 and macre orar submissions.

Submissions by Responclent

The Legal Advocates raised the two issues:

i' That the Resporldent's request to be provided with the documentation and rnaterials
sought for by the Comnrittee through the Clerk of, the National Assembly through his
letter dated 22"d November,2022 of Ref.Co/\3/18/NG had not been responded to noting
that via the Clerk's email, Minutes of the Committee's sittings and the Hansard Report of
tl"re 24tt' ancl 25tr' November 2022 had been receivecl on 2gtl, Novem ber, 2022 in the
evening.

ii' I'lrat the Respondent's Prelirninary objection dated 23'd Novem ber, 2022 seeking more
time had also not been respondecl to.

3.8.2

I 50.

In light of the above, Advocates asl<ed the cornmittee to shed light on the issues raised before he
could procced to niake submissions

Ilesponses by the Petitioners

The Petitiorlcrs, save for owuor Steve Gerry who was not in attendance, were unanimously in
agreement that the Respottdent having withdrawn frorn the proceedings on 24th November, 2022
only to appear befbre the cornmittee on the scheduled date fol hearing making the above requests
was a delay tactic wrrich it urged trre cornmittee not to condone.
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l5l . The petitioners also insisted that the Respondent waived his right to cross-examine them when he

failed to appear on 24t1, and 25th November, 2022 during the hearing of the Petitioners' case.

They, thus, urged the Comrnittee to find that their Petitions disclosed valid grounds for rernoval

from ol'fice of,the lour Commissioners being that the same went unopposed.

3.8.3

152.

Clarifications by the Committee

The Committee sought tlie fbllowing clarifications to which the Resporrdent, through his

Advocates statecl as outlined belorv:

3.8.4

154.

On whot he wanlecl the Committee to do for his client

153. The Advocates submitted that because their Notice of Preliminary Objection and the issues raised

therein had not beep responded to his client's satisfaction, it was his assumption that the

Cornmittee would not adclress his client's issues and as such did not put Llp any response to the

Petitions ancl rvithdrew from the proceedings.

Com m ittee Observations

The Committee observed that the only documentation it had and could provide to the Itespondent

were the fbur petitiols which it had alreacly provided arrd any furtlier evidence of the allegations

rvor.rld be adducecl at the tribunal should the Petitions be for-rnd satisfactory.

155. Furthermore, the contnrittee rentirrded the Respondent that the issues he was raising ought to have

been raised earlier and not when he ought to be making his responses. It reminded the Respondent

that he waived his right to raises the said issues as the same had already been spent.

156. -l-he Conrnrittee rrotified tlie Responclent that clespite his decision to withdraw from the proceedings,

he was at liberty to file written responses on 29tl' November, 2022 by the close of business at

6.00p.m. or to be reccived before the Committee made its final decision'

3.9 Responsc by IVIr. Justus Nyang',aya (Hearing of the Ilespondent)

157. The llesponderrt, through his Aclvocates appearecl before the Committee on the 29th November, 2022

at 2.3Op.m.
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3.9.1 Submissions try ILespondent

I58' The Advocates for the Cornmissioner submitted that the issues he sought guidance for in his letter
dated l8tl'Noventber,2022 had not been addressed and as such he was unable to proceed to make a
response. IIe slted light on the issues as:

i. Failure to be advised on wrrether to cail witnesses;

ii' Failure to be providecl with the requisite information sought to enable him prepare a

response to the Petitions; and

iii. Insufficient time to acquire the evidence he required to put up a defence.

3.9.2 Rcsponses by the Petitioners

159' The Advocate for the Republican Liberty Party reiterated that the Respondent had been properly
served r'r'ith thc Petition as filed pursllant to provisions of the Petitions to parliament (procedure) Act,
20l2and as such their request to be providecl witli evidence was misplaced. She also objected to the

Respondent's request for extension of time and urged the Committee to find her client,s petition

competent.

160' Nelson Mutai, Advocates for Geoffrey Langat, statcd that the Respondent should not be afforded an

extension of tirne as it was a delay tactic and that the Committee finds his client's petition discloses
valid grounds fbr renroval of the fbur Cornmissioners

I6l' Rev' Nthrrmbi also objected to the Respondent's prayers noting that the petitions to parliament

(Procedure) Act precluded such Petitions from being accompanied by affidavits and that the
Respondent was seel<ing evidence in the wrong forum. He ernphasized that he had outlined Sixteen
(16) grounds for retnoval and urged that the Cornnrittee to expeclitiously deal with the nratter ancl

observe the rules of natural justice. He conclr,rded by asking the Cornrnittee to find that his petition

discloses valid grourrds for the retnoval of the Cornmissioners emphasizing that he had laid out a total
of sixteen grounds.

3.9.3 Claril'ications b1, Committec

162'The comntittee soLrght the following clarifications to which the Respondept, through his Advocates
stated as outlinecl below
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on whether the Respontlenl stitl wished to defend the Petition

163. The Advocates submitted that while his client rvas interested in defending the Petition, he could not

clo so withotrt the itrforrlation he sought being provided'

On whether rhe Petitions could be responded to os filed

164. Advocates stated that his clierrt cor,rld not respond to the Petitions as filed as they required more

inforntation ancl eviclence on tlre allegations raised in the Petitions'

on whether ltis lerkr dotecl lgrt,November,2022 coultl constitute as the Respondent's written

Response

165. I-le inforrned the Committee that, to the extent that it responded to one or two issues, then it could be

cleemed to constitlrte part of his Response but not a full response to the Petitions which their client is

entitled to

On wlry tlre Respottdent ltocl not clisclosed tlte witnesses he intended to call yet there was provision

of time lo cross-exumine witnesses, if any

166. I-le infonned the cornrnittee that if given clarity on the issue of r','itnesses then he would disclose

tltem.

3.9.4 Responses by the Petitioners

167. Rev. Nthumbi urgecl the Committee to corrsicler the Affidavit of Mr. Wafula cliebukati as it was

strbject of a successful litigation in the Presiclential Election Petition No. E005 of 2022 before the

SuPrenre Court.

l6g. Advocates tbr the Repubtican Liberty party intimated to the con.rmittee that the Respondent was

raisirrg jurisprr.rdential legal issues outside the scope of tlie Committee and that they were mere delay

tactics aimed at frustrating the proceedings'

3.9.5 Comlnittee Observations

169. It was the Committee,s observation that under Article 251(3) of the Constitution, provisions of tlie

petitions to parlianrent (procedure) Act as read with the Standing orders that the requirement to
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annex an affidavit to the Petitions was optional and not mandatory as implied by the use of the word
'rTlay'

170' The Committee also noted that it was only mandated to consider whether the Petitions disclose valid
grounds for removal and not delve into matters of prosecuting them. Therefore, the requirement by

the Respondent to provide evidence was misplaced. The Committee also notified the Respondent that

only four Petitions were conveyed to it and that it had shared the same with the Respondent as

conveyed.

l7l. It was the Committee's position that the letters of the Respondent would be taken as part of his

response. Due to the tinre constraints and having afforded the Respondent sufficient time, the

Committee declined the Respondent's application for adjournment and advised that the Respondent

corrld prepare and file a written response by 29th November, 2022 by the close of business at

6.00p.m. or to be received before the committee makes it determination

t,
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4

4.1

t72.

4.2

173.

CHAPTER FOUR

COMMITTEE OBSERVATIONS

.Iu risdiction

The Comnlittee observecl under Article 251 of tlie Constitution a person may file a Petition for the

removal fr.orn office of a member of a Cornmission or holder of an Independent Office to the

National Assernbly which is exclusively rnandated to consider whether the Petition discloses a

grourrcl for removal fr-orn office. No other forum exists for the presentation or consideration of such a

Petition.

Competence of the Pe titions

Wit6 regard to a preliminary issue raised on the lack of affidavits in support of the Petitions, the

Committec observed that section 3(k) of the Petitions to Parliament Act,20l2 requires precludes a

petitioner from attacftirrg apy afflclavit to a Petitiorr. Under Standing Order 230,a person who files a

petition for the removal of a member of a Conrmission or holder of an independent office may

include an affidavit in support of the petition. 'lherefore, the lack of an affidavit in support of a

Petition is not fatal to its consideration.

174. Witlr regard to a preliminary issue raised whether the Petitions were directed to the correct parties,

the Committee notecl that in the Petition filed by Mr. Geoffrey Langat refers to a Commissioner

Juliana Cherere and a Commissioner Julius Nyangaya. The Committee sought clarification from the

petitioner on whethcr such persons exist as Commissioners of the IEBC and, under oath, the

petitioner stated that there was a typographical error in the Petition with regard to the names of two

Cornmissioners. He confirmed the names of the Commissioners referred to in the Petition as Juliana

Cherera and Justus Nyangaya. The Committee observed that the discrepancies in the Petition were

not fatal as it sufficiently identifled the persons who are serving Contrnissioners of the IEBC. The

Contntittee also took notice of the contents of Gazette Notice No.9082 dated 1't Septernber 2021

which listecl juliana Whonge Chercra (Ms.), Francis Mathenge Wanderi, lrene Cherop Masit (Ms'),

and Justus Abonyo Nyarrg'aya as the persons appointed members of the IEBC'
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)
Extent of the mandate of the Comnrittee

'['he Cornntittcc observed that the excrcise of its mandate in the consideration of the petitions is
sirnilar to the cxercise of the nrandate of the Judicial Service Comrnission in its consideration of a

Petition fbr the rernoval of a Judge of a superior court.

The comrnittec noted that the wording of Article I68(4) of the Constitution and the wording of
Article 251 (3) ol'the Constitution is similar. Both the Judicial Service Commission and parliament

are required to consider a Petition ancl transmit it to the President, if satisfied that the petition
discloses a groLrnd for removal.

ll7' The Committee lirrther notecl that the CoLrrt has hacl occasion to interrogate the extent of the ma,date
of the Judicial Service Conrmission in its consideration of a petition for the removal of a superior
judge in c Ma aBo n& [2012) eKLR where it
stated as follows ar Paragraph 75 of the judgment of a three-judge bench-

"The ['/udicial ServiceJ Commission's role is limitect to determitting wherher tltere is a prima
fucie case nmtlc against a Juclge. In our view, therefore, it is not for the Commi.ssion to ntake
definitive fittclings whether the allegations marJe against the juctge have been proved or 1ot. That
isa matterJitr the Tribttnal to decicle. (Jnless the role of the Comntission at this stage is properly
trnclersloocl, Y'|e tnay have a situation whereby the Commission would conduct a Juily-Jtedgecl
trialand lhereby u'tltrp the role of tlte 7'ribunal. It is norfor tltis Court or the Contmission tofinct
thal the allegations made againsl llte Petilioner dicl nor amounl to gross misconduct. In fact
according to Pt'oJbssor Yosh Ghai"t Kenya's Constitution; An In.ytrutment for Change, citecl by
the Petitioncr "whether a conduct i.s gross or nol will depencl on the matter as exposecl by the

facts" which.fact's it is the duty of thc Tribunal to establish. It is olso notfor this Court to make
de.finitive.fittclings with respect to the so called confessional statement since to do so is likely to
prcjudice not only the proceeding,t be/bre the Tribunal bttt any criminal ptoceedings that tnay be
inslituted eitlter crgainsl the Petitioner or any other person who .was involvecl in the saicl inciclent.
Iile cannol also clelerntine whether the statentenr recordecl before the CID has any probarive or
evitlenlial value' Iy'e are not condrtcling a trial wilhin a trial and we do not have juriscliclion to
4s'tcJs ancl clclerntine the veracity, pt'obative or eviclential value oJ-the saicl statemenl. It is also
oul'\ide ottr iuri'scliclion lo say thot the process leacling to obtaining of the stalentent was gravely

-flatved or laittlecl with illegalily since this court's jurisdiction i.s lintitecl ro the process. qtirhout

sotrnding repelilive it is outside the jtrristliction of this court to determine what the Contnti,ssion
relied upon in 'submitting its Petition to the Presiclent. ll/e cannot.ytfistitute orr discretion yvirh
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a that o.f the Tribunal anclwe are bound to respect the Constitutional boundaries andperimeters of

lhe Cotnmission. ln lhis ca.se y)e are unable to find any transgression, trespass or ony onrission

committed by the Contntission in the exercise of its powers. The petitioner contended lhot she

signed the so called confession uncler the belief that she would later take refuge in the law. With

lhe grealesl respect, by making such a statement to us we think the petitioner ntisconslrued our

msndate and jurisclicIion. "

178. "l-he Comrnittee therelore observecl that it is mandated to establish whether a ground for removal is,

primafacie, disclosecl by a Petition.

I

I

Proccdure aclopted by the Comrnittee

The Cornrnittee observed that in conveying the four (4) Petitions, the Speaker of the National

Assembly guided tlre Contrnittee on the quasi-judicial nature of the proceedings.

Aclditionally, the Comrnittee observed that the procedure of considcration of petitions for the

removal of constitutional otfice-holclers was significantly irnpacted by the decision of the I-ligh

Court in Reoublic v ker of the National & 4 others Ex-Parte Edward R. O. Ouko

t20l7teKLR where the Court rulecl that the House must conduct such proceedings, which are quasi-

jLrdicialproceedings, in strict cornpliance with Article 47 of the Constittttion and section 4 of the Fair

Adnrinistrative Action Act, 2015.

I8l. It is in light of the forcgoing that the Cornmittee adopted its own internal rules derived frorn the

Cor-rstitution, existing statute, the Standing Orders and comparative parliamentary precedents and

practice to guide it in its consideration of the Petitions'

4.4

t79.

r80

4.5

182.

r83

184

Timelines

'l'lre Cornnrittee observecl that Article 251 of the Constitution does not prescribe a timeline for the

consicleration o1' a pctition for the removal of a metnber of a Comrnission or a holder of an

lrrdependent Offlce. I-lowever, the Comrnittee noted that Standing Order 230(4) prescribes a timeline

of I 4 days for the Comm ittee and a further I 0 days for the cons ideration of its Report by the House.

TIre Cornnrittee notecl that clespite Standing Order 230 (4) referring to a petition, the Speaker of the

National Assenrbly conveyed four (4) Petitions based on sirnilar issues for its consideration within

fburteen (14). The Cotrmittee was allowed to seek an extension, if necessary.

The Cornmittee further noted that Standirrg Order 67(b) (ii) requires the National Assembly to hear a

person on grouncls of rernoval front office or sirlilar circumstances for a duration of not more than

two Irours, or such other tinre as thc Speaker may, in each case, detertnine.

(
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4.6

r 86.

185' As such, the Cornnlittee observed that time was of the essence in the proceedings to allow the
expeditious resolutiotl of any doubt as to the suitability of a member of a commissio, to continue
serving in state olfice.

Grounds for rcmovzrl of a member of a Commission

l-he Cornmittee observecl tlrat Article 251 (l) of the Constitution outlines the grouncls that may be
relied upon for removal of a rnernber of a Comrnissio

a) serious violation o1'this constitution or any other law, inclucling a contravention of chapter Six;
b) gross misconduct, whether in the perlbrrnance of the member's or office holder,s functions or

otherwise;

physical or mcnr"al i,capacity to perlorrn the functions of office;
lncompeteltce; or

bankruptcy.

187 ' The committee notecl that the foLrr (4) Petitions cumulatively rely on the grounds of serious violatio,
of the constittrtion or any other law; gross misconduct and incompetence as the alleged basis for the
rernoval of the cited Commissioners of the IEBC.

4.6.1 Serious vioration of this constitution or any other lalv
188' With regard to the meaning of the grounds of serious violation of the Constitution or other law ancl

gross tttiscotrduct, the Comrnittee noted that the Court has had occasion to consider ancl rule on the
nteaningof the terms "gross violation of the constitution or any other law and gross misconduct,,in
the removetl ola Governor in Mtrtin Nvasa and 30 others versus tlte Co untv Assem blv
of Embu and four olh ers (Enrbu constitutional petition Nos.7 ancl g of z0l4) where it stated as
fol lows at Paragrapl-rs 232, 233, 23 4 and 235-

232' ""'Gros's violation of the Constitulion or any other layv is a grotmdfor removatfi"ont office
as provided uneler Article l<91(l)(a). The que.stion thctt then arises is hov,yott qualifl) gross
violatiott' Il/ho is lhe one lo ossess that the allegations amount to gros.s violati,n,,
233' In 'stalingwhat atnrturtts lo gross violation, the Supreme Cottrt of Nigeria in Hotr. Muyiwo
Inokoju (supro) held that;

" (i) word rOSS,, lhe s nol SM

c)

d)

e)

,t7e. er ns e

u ve ous lls
shockins. All lhese worrls sonrc extreme nesotive cottducl, Therefore o

tsco Itu is th ite hea cafi il ucl.
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Ll/hether a conducl is sross or not I denend on the matter as exoosed bv the facts. It

prmined in vacuo or rn o vocull m hul in rel to lhe facts of llte caseconttol be det

nd the low e

(ii) Gross nrisconcluct is ctefinecl as (a) a grave violation or breach of the provisions of the

Constittttion ancl (b) a misconduct of suchnature as amounts in the opinion of the House

o.f' Assem bly to gt'oss misconducl.

(iii) lly the ctefinition, it is not every violarion or breach of the Constitution that can lead

lo lhe rcntoval of a Governor or Deputy Governor. Only a grove violatiott or breach of

lhe Conslitution can leocl to lhe removal of a Governor or Deputy Governor' Grave in the

context cloes not mean alt excavation in earth in which a dead body is buried, rother it

tneons, in my view, seriotts, substantial, andweighty'

(iv) the follov,ing, in my vieytt, conslilttte grave violation or breach of the Constitt'ttion:

(a) Intetference yyith the constittrtiottal functions of the Legislature and the Judiciary by

ctn exhibition of overt unconstitutional executive power, (b) Abuse of thefiscal provisions

of the Con.stitution, (c) Abuse of the Code of Conduct for Public Officers, (d) Disregard

ctnc{ brectch of Chapter IV of the Constihrrion on fundarnental rights, (e) Interference with

Local Governnrent ftrnds and stealing Jrom the funds or pilfering of the funds including

ntonthly strbventions for per,sonal gains or for fhe contfort and advantage of the State

Governntenl, (fl instigation of ntilitary rttle ancl military governntent, (g) Any other

.subversive concluct which is directly or indirectly inimical to the intplementation of some

olher' major sectors of the Constitution.

(v) The .following in my view, are some acts which in the opinion of the House of

Assenbly, cottlcl consfitule grave misconducl (a) Ileiilsal to per.form constitutional

.functions, (b) Corruptiorr. (c) Abuse of office or power, (d) Sexual harassment' I think I

shottlcl clarifu this becau.se of the parochial socielal interpretation of it to refer to, only

the ntale gencle r. The miscondtrct can arise from a male or fentale Governor or Deputy

Governor as the case ntay be. (e) A clrunkard whose drinking conduct is exposed to the

glare ancl consumption o.f the public ancl lo pttblic opprobriurn and disgrace unbeconting

d the holcler of the ffice oJ' Governor or Deputy Governor, 0 Using, diverting,

converling or siphoning Stare ancl Local Governrnent funds for electioneering cantpaigns

o.f tha Governgr, Depttty Governor or ony othar person, (g) Certificate forgery and

t'ackeleering. Where this is directly connected, related or traceable to the procurement of
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I lhe office of the Governor or Deputy Governor, it will not, in myview, mailerwhether the

misconducl was beJbre the person \vas sworn in. Once the misconduct Jlou,.s into the

ffice, it qualifies as gross misconduct because he could not have held the ffice but for
the nti.scottduct. Such o person, in nty view, is not a fit ancl proper person to hold rhe

o./fice of Governor or Deputy Governor. It is merely saying the obvious thar a Governor
or Deputy Governor v'ho involve,r in cerrificate forgery and racketeering during his

lenure has commilted gross ntisconduct."

234' With regard lo what atnounts to gross violation the Court in ll/ambora I observed at
paragraph 253;

"....v,,halever is alleged againsl a Governor ruust;

(a) Be seriou.y, .substantial and weighty.

(b) There ntusl a nexus beltueen the Governor ancl the'allegecl gross violations of the

Constitution or any olher written law.

(c) The charges framecl against the Governor ancl the particulars thereof musr disclose a
gross violation of the consriturion or any other u,ritten law.

(d) lhe charges as fi"amecl must state with degree of precision the Article(s) or even sttb-
tlrlicle(s) of the Constittttion or the provisions of any other yvritten layy thar have been

alleged to be grossly violated. "

235' On appeal, the Court of tlppeal at Nyeri as regarcls what amounts to gross violation, held ar
paragraph 46 in ll/ontboro I Appeol that;

"lVe reiterate thal what constitutes gross violation of the Constittttiott is to be determinecl
on a case by case basis. Gross violation of the Constitution includes violalion of the
values and princi|tles enshrined uncler Article l0 of the Constitution ancl violation o.f
Chapter six (Leadership & Inlegrity) of the Constittttion; or intentional and/or persistent
violation of any Article oJ' the Constittttiot't; or intentional and blatanr or persistent
violation of the provisions of any other law.

Tlte rcttionale .for thi.s de.finition is lhat the values anrl principles embocliecl in the

Conslitulion provicle the bedrock ancl founclation of Kenya's constitutional systent ancl

under Article l0(l) these valnes bincl alt state organs, state fficers, public fficers and
all persons. l4/e hasten to state that the facts that prove gross violation as r)efined above

ntust be provecl beJbre llte relevant constittrtional organ. Examples of the constitutiottol
Articles whose violariott ontounts to gross violation inclucle:

I
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i. Chapter I on the Sovereignty of the People and Supremacy of the Constitution more

specificalty Articles 1,2, and 3 (2) of the Constitution'

ii. Chapter 2- Article 4 thtrt establishes Kenya os fl sovereign multi-party Republic &

Article 6 that establishes devolution and access lo services.

iii. Articte 10 on national values and principles of good governance.

iv. Chapter 4 on the Bill of Rights.

v.Chapter6-ArticlesT3toTSonLeadershipondlntegrity.

vi.Chaptert2-Article20lonprinciplesofpublicJinonce.

vii. Cltupter t3- Articte 232 on values and principles of public service.

viii. Chapter t4 - Article 238 on principles of national security.

ix. Articte 259 (i,1) on advice and recommendation'

x. Any conduct that comes within the ctefinition of the offence of treason in the Penal

Code (Cap 63 of the Laws of Kenyd)."

189. The Committee therefore observed that the interpretation of the term "gross violation of the

Constitution or other law" by the Courts may similarly be applied to the ground of "serious violation

of the Constitution or other law". It is the view of the Committee that for a Petition to disclose

serious violatiop of the Constitution or other law as a ground for removal of a member of a

Commission, the petition must printafacie indicate the provisions of the Constitution or written law

allegecl to have been violated by a Commissioner and demonstrate the link between the condr"rct of

the Commissioner and the violations.

4.6,2 Gross misconcluct

190. The Committee firrther observed that for a Petition to disclose gross misconduct as a ground for

removal of a member of a Commission, the Petition must prima facie demonstrate atrociolts,

deplorable, dreadfirl, grave, heinous, outrageous, odious or shocking conduct on the part of a

Commissioner.

4.6.3 IncomPetencc

I9l. Wit6 regard to the meaning of the ground of "incompetence", the Committee noted that the 8th

Edition of Black's Law Dictionary defines incompetence as "the state or fact of being unable or

urrqualified to clo sor-nething". 'lhe Committee therefore observed that for a Petition to disclose

incompetence as a ground for removal of a memberof a Commission, tlte Petition mustprimafacie

dernonstrate the inability or lack of qualifications of the Comrnissioner to exercise his or her

tnandate and lunctions.
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4.7

t92.

Ilesponses to the Petitions

With regard to the responses received to the Petitions, the Comrnittee observed as follows-
a) Apart frorn filing a Preliminary Objection, appearing through Apollo & Company Advocates

and requestittg documents through letters dated l8tl'and 25tl'November,2022, Commissioner

Juliana Cherera did not present an oral response or submit a written response to either of the

fbur Petitions as at the time of writing this l{eport;

b) Apart fi'orn filing a Preliminary Objection appearing through KTK Advocates LLp and

requesting for documents throLrgli letters dated l8th November and 2l.tNovember,2022,

Cornmissioner Irene Masit did not present a substantive response to either of the four

Petitions as at the time of writing this Report;

c) Apart fiorn liling a Preliminary Objection, appearing through Rachier & Amollo Advocates

and requesting for certain eviclencc, Comrnissioner Justus Nyangaya did not present a

substantive response to either of the four Petitions as at the tirne of writing this Report. A

letter to the Committee dated 2l't November,2022 from the Commissioner's Advocates

alluded to the fact that-
(i) Commissioner Nyangaya did not attend any meeting in the presencce of Raphael Tuju

or Antos Wako as alleged in the petitions;

(ii) Corlrnissioner Nyangaya filed pleadings in opposition to the Petitions filed in the

Sltpreme Court in the Presidential Petition dispute contrary to the averments

contained in thc Petitions; and

(iii) Despite being present at a meeting alleged to have been helcl between the IEBC

Cornmissioners and the National Security Advisory Council (NSAC), Commissioner

Nyangaya did not utter a word as alleged in the Petitions. Advocates for

Cotnmissioner Nyangaya conceded that the allusions in the letter coulcl be treated as a

response on the two issues but they do not constitute a substantive response.

d) Apart fronr filing a Preliminary Objection, appearing through Gichamba & Company

Advocates ancl requesting fbr certain evidence through a letter dated 22,d November, 2022,

Contnrissioner Irrancis Wanderi dicl not present a substantive response to either of t5e four

Petitions as at the tinie of writing this Report.
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CHAPTER FIVE

5 COMMITTBE FINDINGS

5.1 I'etition by Republican Liberty Party

5.1.1 On thc groupcl of serious violation of the Constitution or any other law

l93. .fhe petition presented by the l{epublican Liberty Party avers that that the four commissioners,

namely, Juliana Cherera, Irene Masit, Francis Wanderi and Justtts Nyangaya, jointly and severally-

a) failed to promote public confidence in the integrity of the office they hold and brought

disSonour to tlie nation and lack of dignity for the office, contrary to Article 73(1Xa) of the

Constittrtion;

b) failed ro adhere ro t5e guicling principles of leadership and integrity under Article 73(2) of

the Constitution;

c) failccl to act in a manner that avoids derneaning the office that they hold, corrtrary to Article

75 of the Constitutiorr;

cl) faited to adhere to the values and principles of public service, contrary to Article 232 of the

Constitutiorr;

e) failecl to aclliere arrcl take into account the provisions of sections 8 and 9 of the Leadership

and Integrity Act, No. l9 ol20l2 and should therefore take personal responsibility for the

reasonably foreseeable conseqLrences of any actions or omissiotts arising from the discharge

of ttre duties of,the office; and

l) purported to [rire a lawyer to represent them at the Supreme court during the consideration of

the presidential election l)etition contrary to the provisions of Section l0 (7) of the

Independe.t Electoral and Boundaries Commission Act,2011 as read together with the

pubtic Finance Management Act and the Public Procurement and Asset Disposal Act, 2015'

1g4. The allegecl violatiorrs rclate to several provisions of the constitution, including chapter Six of the

Co.stitution orr principles of leaclership and integrity; and written' They cumulatively therefore

qualify to be categorized as "serious". If proven, the allegations shall necessitate the removal from

office of the four Commissioners'

195. I. the abserrce of a.y substantive response, the comniittee tlierefore finds that the Petition as

presentecl ltrinta facie discloses thc ground of serious violation of the Constitution and otlier laws

against the four (4) Cor-nrnissioners, narnely, Juliana Cherera, Irene Masit, Francis Wanderi and

Jt-tsttts NYangaYa.
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5.2 Petition by Rcv. Dennis Nthumbi Ndrviga

5'2'l On the grouncl of serious violation of the Constitution or any other law
196' In the Petition presented by the Rev. Dennis Ndwiga Nthumbi, he avers that the four (4)

Comrnissioners, namely, Juliana cherera, Irene Masit, Francis warrderi and Justus Nyangaya,
committed serious violations of the Constitution by_

a) demonstrating partiality and biasecl conduct in agreeing to the proposal to alter the results of
the presidential elections in flavor of one candidate or in the alternative to force a run-off
contrary to Articles 10,73 (2) (b) (c),75,138,232, ancl249 of the Consritution; sections 9,
26 and 30 of the Independent Electoral and Bourrclaries Comrnission Act, 20ll;Sections 7, g,

9, 10, 11,,16,24, of the Leaclership and Integrity Act, 2012;and Sections g,9, lO,lz,l6 and
l7 of the public Officer Ethics Act,2003;

b) agreeing to the incentives and giving in to the proposal by the National security Aclvisory
Council (NSAC) to alter the results of the presidential election contrary to Articles 10,73 (z)
(b) (c),75, 138, 232, 249 of the Constitution; Sections 9, 26 and 30 of the Independent
Electoral and Boundaries commission Act,20l l; Sections 7, g, g, 10, ll, 16, 24, of the
l'eadership and Integrity Act, 2012; and Sections 8, g, 10,12,16 and I7 of the public officer
Ethics Act,2003;

c) disowning tlre results of the 2022 presidential clections in which the commissioners had
participated in the verification and tallying, contrary to Articles lO, 73 (2) (b) (c),75, 232,
249 of the constitution; Sectiorts 9,26 and 30 of the Independent Electoral apd Boundaries
Commission Act, 20ll; Sections 7,8,g,10, ll ,16,24, of the Leadership and Integrity Act,
2012;and Sections 8,9, lo,12,l6 ancl l7 of the Public Officer Ethics Act,2003;

d) accepting the proposal to alter the resLrlts of the election to subvert the will of the people of
Kenya contrary to Articles 10,73 (2) (b) (c),75,232,24g of the Constitution; Sections 9,26
ancl 30 of the Independent Electoral and Boundaries commission Act,20l l;Sections 7,g,g,
10, ll, I6, and 24 of the Leadership and Integrity Act,2012; ar-td Sectiols g, 9, I 0, 12, 16

and l7 of the public Officer Ethics Act, 2003;

e) issuing press statements, witli close semblance r.vith the press statements by Azirnio La
Urnoja orre Kenya presidential candidate contrary to Articles 10, 73 (2) (b) (c),?5,232 and
249 of the constitution; sections 9,26 and 30 of the Independent Electoral and Boundaries
cotttmissiolt Act, 2oll; sections 7,8,9,10, Il, l6 and 24 of the Leadership and Integrity
Act,2012;and Sections 8,9, lo,12,l6 ancl I7 of the Public officer Ethics Act,2003;and
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0 failing to follow the well set out guiclelines for the verification, tallying and announcernent of

the presidential elections contrary to Articles 10, 73 (2) (b) (c),75, 232 and 249 of the

Constitution of Kepya 2010; Sections 9,26 and 30 of the Independent Electoral and

Boundaries Comrnission Act, 20ll; Sections 7,8,9,10, 11, l6 and 24 of the Leadership and

Inregrity Act,2012; and Sections 8, 9, lO, 12, l6 and l7 of the Public Officer Ethics Act,

2003.

l97 . The alleged violations relate to several provisions of the Constitution, including Chapter Six of the

Constitution on principles of leadership and integrity; and written law. They cumulatively therefore

qLralify to be categorized as "serious". If proven, the allegations shall necessitate the removal fronr

office of the fbur Commissioners.

l9g. In the absence of any substantive response, thc Committee therefore finds that the Petition as

presented prima facie discloses the ground of serious violation of the Constitution and other laws

against the foLrr (4) Comrnissioners, namely, Juliana Cherera, Irene Masit, Francis Wanderi and

Justtts NyangaYa.

5.2.2 On the ground of gross misconduct

l9g. In the petition, the Rev. Nthumbi further states that the for.rr (4) Cornmissioners, namely, Jrrliana

Cherera, Irele Masit, Francis Wanderi and Justus Nyangaya grossly misconducted themselves by-

a) concurring to support the unlawfirl attempt to alter the results of the presidential electiorrs in

favour of orre cancliclate or in the alternative to force a rrrn off;

b) acting in liaison r.vith one faction in a presidential election;

c) refusing to follow the well set-out guidelines for the verification and tallying announcement

of the presidential elections; and

d) swearipg affidavits irr support of petitions challenging the presidential elections.

ZOO. The alleged condtrct may be considered to be atrocious, deplorable, dreadful, grave, heinous,

ostrageous, oclious or sliocking when viewed against the concluct expected of a State Officer and a

rnernberof a Comrnission by the Constitution and statute. If proven, the allegations shall necessitate

the removal fron, office of the four (4) Comnrissioners'

zol. In the absence of any substantive response, the Committee therefore finds that the Petition as

presented printa.facie clisoloses the ground of gross misconduct against the four (4) Commissioners,

namely, Juliapa Cherera, lrene Masit, Francis Warrderi and JustLts Nyangaya.
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5.2.3 On the ground of incompetence

202' [n the Petition, the Rev. Nthurnbi states that the four (4) Cornmissioners, namely, Juliana Cherera,

Irene Masit, Irrancis Wanderi and Justus Nyangaya demonstrated incompetence by-
a) agreeing to the proposal to alter the results of the presidential elections in favor of one

candidate or in the alternative to force a run off;

b) lailing to follow the set-out guidelines for the verification and tallying announcement of the

presidential elections;

c) swearirrg affidavits in sr-rpport of petitions challenging the presidential elections;

d) disowring rhe results of the 2022 presidential elections;

e) convening and attending meeting purportedly to discuss and appoint counsels to represent the

commission in the presidential election petitions; and

0 atternpting to appoirrt counsel to rcpresent the Commission in the presidential election
petitions.

203. The alleged conduct rnay be considered as an indication of the inability of the cited Commissioners

to contprehend or exercise their constitutional and statutory rnanclate and functions. If proven, the

allegations shall necessitate the removal from office of the four (4) Commissioners.

204' In the absence of any substantive response, the Committee therefore finds that the petition as

presented printa .facie discloses the ground of incompetence against the four (4) Commissioners,

tranrely, Juliana Clterera, Irene Masit, Francis Wanderi and Justus Nyangaya.

5.3 Petition by Geoffi.cy Langat

5.3.1 On lhe ground of serious violation of the Consfirurion or other laws

205' In the Petition, Geoffi'ey Langat states that the four (4) Conrrnissioners, namely, Irene Masit, Juliana

Cherera, Francis Wanderi and Justus Nyangaya-

a) rnaintained a cosy and flourishing relationship with the Azimio La Umoja-One Kenya
Coalition Party and/or its agents contrary section 26 and 30 of Independent Electoral and

Boundaries Cornmission Act, Z0ll;
b) individually and collectively acted as an agent to the Azimio La Urnoja-One Kenya Coalition

Party and its associates i.vithin the Conrmission contrary to section 30 of Independent

Electoral and BoLrndaries Commission Act, 201 l;
c) violated the principles ol'chapter Six of the constitution;

d) defiled the principles of rreutrality contrary to Articlc 8l(e)(v) of the constitution by openly

rvorking with one party in tl're2022 election ancl thus being openly biased;
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e) worked in cohort vvith others to form governnrent contrary to the provisions of Article 3(2) of

the Constitution; and

f) rvere insubordinate to the Commission contrary to section 30 of Independent Electoral and

Boundaries Con-rnrission Act, 201 l.

206. The alleged violations relate to several provisions of the Constitution, including Chapter Six of the

Constitution on principles of leadership and integrity; and written law. They cumulatively therefore

qualify to be categorized as "serious". If proven, the allegations shall necessitate the removal from

office of the four Commissioners.

207. Irr the absence of any substantive response, the Committee therefore finds that the Petition as

presentecl printa facie discloses the groLrnd of serious violation of the Constitution and other laws

against the four (4) Comrnissioners, rramely, Irenc Masit, Juliana Cherera, Francis Wanderi and

Justus Nyangaya.

5.-1.2 On the grouncl of gross misconducl

208. Irr the Pctition, Mr. Larrgat Iirrther states that the fbur (4) Commissioners, namely, Irene Masit,

JLrliana Cherera, Irrancis Wanderi and JustLts Nyangaya-

a) entered appearance and responded to the l'residential election petition in support of the

petitioners;

b) violated their oath office;

c) filed replyirrg affidavits in support of the pcLition and argued fully against the Chairperson

and tlre Conrmission;

d) dernonstrated manil-est partiatity and attemptcclto subvert the will of the people; and

e) colluded with the Azimio La Urnoja-One Kenya Coalition Party, Party leaders and or its

agents contrary to the code of conduct of the rnembers of the Commission.

209. Mr. Langat aclclitionally states that Comrnissioner Justus Nyarrgaya,.in his oapacity as chair of ICT

conrrlittee accessecl and suppliecl RTS Iogs in sr-rpport of the petition contrary to his oath of office

and the law.

2lO. The alleged conduct of the Commissioners collectively, and of Comrnissioner Nyangaya,

inclividually, rnay be consiclered to be atrocious, dcplorable, dreadful, grave, heinous, outrageous,

odious or shockirrg lvherr viewed against the conduct expected of a State Officer and a member of a

Coplrissiorr by the ConstitLrtion and statute. If proven, the allegations shall necessitate the removal

fi'orn office of the fbur (4) Cornmissioners.
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2n In the absence of any substantive response, the committee therefore finds that the petition as
presented prima.facie discloses the ground of gross misconduct against the four (4) comrnissioners,
namely, Irene Masit, Juriana cherera, Francis wanderi ancr Justus Nyangaya.

s.3.3 On the grouncl of incompetence

212' In the Petition, Mr' Langat additionally states that the four (4) comrnissioners, namely, Irene Masit,
Juliana cherera, Frattcis wanderi and Justus Nyangaya appointed a law firm to act for the
commissio, against known procurement raws and regurations.

213' The alleged conduct may be considered as an indication of the inability of the cited commissioners
to comprehettd or exercise their constitutional and statlrtory mandate and functions. If proven, the
allegation sltall necessitate the removal from office of the four (4) commissioners.

214' In the absence of any substantive response, the committee therefore finds that the petition as
presented prima facie discloses the grounct of incompetence against the four (4) commissioners,
ttamely, Irene Masit, Juliana Cherera, Francis Wanderi and Justus Nyangaya.

5.4 Pctition by Owuor Steve Gerry
5'4'1 On the grountl of serious violation of the Constilution or otlter laws

215' I, the Petition, Mr' owuor steve Gerry states that the four (4) commissioners,,amely, Juliana
Cherera, Francis Mathenge, Irene Masit and Justus Abonyo_

a) staged a dramatic revolt at the eleventh and a half hour on the presiclential election results of
an election they participatecl in, supervised and oversaw on reasons advanced by thern in
press statelxents in total violatiorr of the constitutional rule of law and good governance
principles enunciated under Article rce);

b) staged a drarnatic revolt to the election results that they had themselves generated through the
rigorous verificatioti, collation, tallying and tabulation in violatiop of the provisions of
Article 3(2) of the Constitution; and

c) filed pleadings ancl subntissiotts at the hearing of the Presidential Election petitions before
the Suprerne court for the nullification of the results of an election that they actively
participated in managing, supervising and conducting which amounted to concerted external
efforts, partisatr in nature, to ensure that no declaration of results could be made contrary to
Article 8l(e)(ii), (iii), (iv) & (v) of the Constitution.

216' Mr' cerry also states in the Petition that the appointment of cornrnissioner Irene Masit violated the
provisions of Article 88(2) of the constitution as the comnrissioner had vied for election ir-r20l7,
being within five years preceding her appointment. This position was confir,ed by the court i,
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I

GtOsonvn vIn rtpnpnrlpnl F.lprtornl Cn Selection Panel & 2 others: Indeoendent

Elecloral and Boundaries Commission & 6 others (lnterested Parties) (Constitutional Petition

E345 of 2022) [2022] KEIIC I 0l 84 (KLR).

217. The alleged violatiorrs relate to several provisions of the Constitution, including Article l0 of the

Constitution on national values and principles of good governance; and written Iaw, They

cLrmulatively therefore qualify to be categorized as "serious". If proven, the allegations shall

necessitate the removaI frorn office of the four Commissioners.

218. Irr the absence of any substantive response, the Committee therefore finds that the Petition as

presented printa facie discloses the ground of serious violation of the Constitution and other laws

against the four (4) Commissioners, namely, Juliana Cherera, Francis Mathenge, Irene Masit and

Justus Abonyo.

5.4.2 On lhe ground of gross misconcluct

2lr9. In the Petition, Mr. Gerry further states that the four Commissioners, narnely, Juliana Cherera,

Francis Mathenge, Irene Masit and Justus Abonyo-

a) staged a dranratic revolt at the eleventh and a half hour on the presidential election results of

an election they participated in, supervised and oversaw on reasons advanced by them in a

press statelnent; and

b) filed pleadings and submissions at the hearing of the Presiderrtial Election Petitions before

the Suprerne Court for the nullification of the results of an election that they actively

participated in, supervised and conducted.

220. The alleged conduct may be corrsidered to be atrocious, deplorable, dreadful, grave, heinous,

outrageous, odious or shocking when viewed against the conduct expected of a State Officer and a

nremberof a Commission by the Constitution and statute. If proven, the allegations shall necessitate

the removal l'ronr office of the lour (4) Commissioners.

221. In the absence of any substarrtive response, the Comrnittee therelore finds that the Petition as

presented primafacie discloses the ground of gross misconduct against the four (4) Commissioners,

namely, Juliana Cherera, I'-rancis Mathenge, Irene Masit and Justus Abonyo.

5.4.3 On lhe ground of incompetence

222. In the Petition, Mr. Gerry additionally states that the four (4) Commissioners, namely, Juliana

Cherera, Irrancis Mathenge, Irene Masit and Justus Abonyo issued a statement to the effect that the

results that were announcecl were opaque due the Chairperson's failure to include rejected votes in
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the computation of the constitutional threshold for olection as President despite the Supreme Courts
pronouncenrettt tltat a rejected vote/ballot is not a yalid vote/ballot.

223' 1-he alleged statement rnay be considered as an indication of the inability of the cited Commissioners
to comprehend or exercise their constitutional ancl statutory mandate and functions. If proven, the
allegation shall nccessitate thc removal li'orn office of the four (4) Commissioners.

224' Irr the absencc of any substantive response, the Committee therefore finds that the petition as

presented prima./acie discloses the grottnd of incornpetence against the four (4) Commissioners,
nantely, Juliana Cherera, Irrancis Mathenge, Irene Masit and Justus Abonyo.

5.5 SUMMARY OF FINDINGS

5.5.1 Petition b-y the Republican Libertlt ptrty
225' In theabsence of any substantive response, the Comrnittee finds that tlre petition as prescnted printa

.facie discloses the ground of serious violation of the Constitution and other laws against tlre four (4)
Comntissioners, ttamely, Juliana Cherera, Irene Masit, Francis Wancleri and Justus Nyangaya.

5.5.2 Petition b-y Rey. Dennis Nctwigo Ntltumbi
226' In the absence of an1' substantive resporlsc, the Comnrittee finds that the petition as presentecl prima

facie disclo

a) the grottncl ol serious violation oi the Constitution and other laws against the foLrr (4)
Comrnissioners, namely,

Nyangaya;

JLrliarra cherera, Irene Masit, Francis wanderi ancr Justus

b) the ground of gross misconduct against the four (4) commissioners, namely, Juliana Cherera,
Irene Masit, Irrancis Wa,deri ancl Justus Nyangaya; and

c) the groutrcl of incornpetence against the four (4) Commissioner.s, narnely, Juliana Cherera,
Irene Masit, Francis Wanderi ancl Justus Nyangaya.

5.5.3 Petition by Geoffi.e_t, Longot

227' In tlre absence of any substantive response, the Cornrnittee therefbre flnds tlrat the petition as
presented prima Jbcie cliscloses_

a) the grourlcl ol serious violation of the Constitution and other laws against the four (4)
Commissioners, namely,

Nyangaya.

Irene Masit, Julia.a cherera, Irra.cis wanderi a,d Justus

b) the grouncl of gross miscottduct against the four (4) Cornrnissioners, namely, Irene Masit.
iuliana Chercra, Irrancis Wanderi ancl Justus Nyangaya.
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c) the ground of incompetence against the four (4) Commissioners, namely, Irene Masit, Juliana

Cherera, I?rancis Wanderi and Justus Nyangaya.

5.5.4 Petition b-y Owuor Steve Gerry

228. Irr the absence of any substantive response, the Committee therefore finds that the Petition as

presented prima facie d iscloses-

a) the ground of serious violation of the Constitution and other laws against the four (4)

Comrnissioners, namely, Juliana Cherera, Francis Mathenge, Irene Masit and Justtts Abonyo;

b) the ground of gross misconduct against the four (4) Commissioners, namely, Juliana Cherera,

Francis Matlrenge, Irene Masit and Justus Abonyo; and

c) the ground of incompetence against the four (4) Commissioners, namely, Juliana Cherera,

Francis Matltenge, Irene Masit and Justus Abonyo.

Z2g. On account of the Corrrt decision in G,Ogortvo v Jndependent Electoral Commission Selection

Panel & 2 others: Indenendent and Boundaries Commission & 6 otlters ted

Parrieil (Constitutional Petition 8345 of 2022) L2022) KEHC 10184 (KLR), the Petition discloses a

ground for the removal from office of Comn,issioner Irene Masit for serious violation of Article

88(2) of the Constitution
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CHAPTER SIX

6 RECOMMENDATIONS

I-lavirrg considered the provisions of Article 3, 10, 73,75,81, 88, 138, 168, 232,249 and 251 of the

Constitution; and, having considered the provisions of the Public Officer Ethics Act, 2003; tlie

lndependent Electoral and Boundaries Commission Act,20l l; the Leadership and Integrity Act, 2012;

and Standing Order 230, the Committee, by a majority of its Members -
A. REPORTS to the House-

(l)THAT, the Petition by the Republican Liberty Party discloses serious violations of the

Constitution or other laws as a ground for removal of -
a) Ms. .luliarra Whonge Cherera as a Commissioner of the Independent Electoral and

Boundaries Commission;

b) Ms. Irene Cherop Masit as a Commissioner of the Independent Electoral and Boundaries

Commission;

c) Mr. Francis Matherrge Wanderi as a Commissioner of the Independent Electoral and

Boundaries Comm ission;

d) Mr. Justus Abonyo Nyang'aya as a Commissioner of the Independent Electoral and

Boundaries Comm ission.

(2) THAT the Petition by Rev. Dennis Ndwiga Nthumbi discloses serious violations of the

Constitution or other laws, gross misconduct, and incompetence as grounds for removal of -
a) Ms. Juliana Whonge Cherera as a Commissioner of the Independent Electoral and

Boundaries Comrn ission;

b) Ms. Irene Cherop Masit as a Commissioner of the Independent Electoral and Boundaries

Commission;

c) Mr. Francis Mathenge Wanderi as a Commissioner of the Independent Electoral and

Boundaries Comm ission;

d) Mr. JustLrs Abonyo Nyang'aya as a Commissioner of the Irrdependent Electoral and

Boundaries Cornrn ission.
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(3) THAT the Petition by Geoffrey Langat discloses serious violations of the Constitution or

other laws, gross misconduct, and incompetence as grourrds for removal of-

a) Ms. Juliana Whonge Cherera as a Commissioner of the Independent Electoral and

Boundaries Comm ission;

b) Ms. Irene Cherop Masit as a Commissioner of the Independent Electoral and Boundaries

Commission;

c) Mr. Francis Mathenge Wanderi as a Commissioner of the Independent Electoral and

Boundaries Comrn ission;

d) Mr. Justus Abonyo Nyang'aya as a Commissioner of the Independent Electoral and

Boundaries Comm ission.

(4) That the Petitiorr by Owuor Steve Gerry discloses serious violations of the Constitution or

other laws, gross misconduct, and incompctence as grounds for removal of-

a) Ms. Juliana Whonge Cherera as a Commissioner of the Independent Electoral and

Boundaries Comm ission;

b) Ms. Irene Cherop Masit as a Commissioner of the Independent Electoral and Boundaries

Commission;

c) Mr. Francis Mathenge Wanderi as a Commissioner of the Independent Electoral and

Boundaries Commission; and

d) Mr. Justus Abonyo Nyang'aya as a Commissioner of the Independent Electoral and

Boundaries Commission.

B. RECOMMENDS to the l-louse as follows-

(l) THAT the House finds that the Petitions by the Republican Liberty Party, Rev. Dennis

Ndwiga Nthumbi, Geoffrey Langat and Owuor Steve Gerry disclose the srounds

particularized under paragraph A above for the removal from office of Ms. Juliana

Whonge Cherera, Ms. Irene Cherop Masit, Mr. Francis Mathenge Wanderi and Mr.

Justus Abonyo Nyarrg'aya as Comrnissioners of the Independent Electoral and

Boundaries Comm ission;
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(2) THAT the House resolves that the Petitions herein together with the materials in support

thereof be sent to His Excellency tlie President pursuant to Article 251 (3) of the

Constitution;

(3) THAT the House resolves that His Excellency the President appoints a tribunal to deal

with the matter in accorclance with Article 251 (5) of the Constitution;

(4) THAT considering the rnatters to which the Petitions herein relate, the House resolves

that His Excellency the President suspends the Commissioners herein pending the

determination of the tribLrnal.
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SIGNED DATE

HO UG GEORGE GITONGA, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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THE NATIONAL ASSEMBLY

13rH PARLIAMENT - FIRST SESSION (2022)

JUSTICE AND LEGAL AFFAIRS COMMITTEE

ADOPTION SCHEDULE

Adoption of the Report on Petitions for the removal from office of Juliana Cherera,
Irene Masit, Jttstus Nyang'aya and Francis 'Wanderi as Cornmissioners of the
Independnent Electoral and Boundaries Cornmission (IEBC)

No.
1 HON. MURUGARA GEORGE GITONGA, MP _ (ry,?
) HON. MUTUSE ECI(OMAS MWENGI, OGW, MP

- Vice WJ(
J HON. MAALIM FARAH, MP

4 HON. FRANCIS KAJWANG' TOM JOSEPH, MP

5 }ION. JUNET MOHAMED, CBS, MP

6. HON. ONYIEGO SILVANUS OSORO, MP

n HON. (DR.) OTIENDE AMOLLO, SC, MP

8 HON MUCHIRA ]VIICHAEL MWANGI, MP
---(\

9 HON. MAKALI JOIIN OKWISIA, MP
)

10 HON. MURIU WAKILI EDWARD, MP

11 HON. MAINA JANE NJERI, MP

12. HON GICHOHI I(AGUCHIA JOHN PHILIP, MP
luQ-

13 HON. MOGAKA STEPHEN M, MP

14. HON. MOHAMED ADEN DAUDI, MP

15. HON. SIYAD AMINA UDGOON, MP

-zlttendance Sclteduk: DC- Iuticc dy l_,epalAffairr Comruittee



REPUBLIC OF KEI{YA

TI.IE NATIONAL ASSEMBLY

THIRTEENTIJ PARLIAMENT - FIRST SESSION - 2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMET{TAL COIVIMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 17TH SITTIT{G OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD ON WEDNESDAY 3OTH NOVEMBER, 2o22AT 3.OO P.M. IN TINGA
TINGA ROOM 1, HOTEL FAIRMOUNT THE NORFOLK

PRESENT

Members

1. Hon. A/urugara George Gitonga, IVl.p,
2. Hon. lVlutuse Eckomas N/wengi, OGW, tvl.p
3. Hon. [V]aalim Farah, IVI.P.

4. Hon. Onyiego Silvanus Osoro, [Vl.P.
5. Hon, lVuchir-a IUichael ltlwangi, ftl.P.
6. Hon. Gichohi Kaguchia John Philip, lV.p.
7. Hon. lvluriu Wakili Edward, tr/ P.
B. Hon. l/ogaka Stephen Nl, [/1.P.
9. Hon. [i/akali John Okwisia, N/.P.
10. Hon. [t/aina Jane Njeri, N/.P.

ABSENT WITH APOLOGY

1. Hon. (Dr.) Otiende Amollo, SC, tVI.P

ABSENT

1. Hon. Francis Kajwang' Tonr Joseph, IVI.P

2. Hon. Junet lVohamed, CBS, [Vl.P.
3. Hon. IMohamed Aden Daudi, lVl.P.
4. Hon. Siyad Amina Udgoon, [Vl.P.

Chairperson
Vice- Chairperson



IN ATTENDANCE

COMMITTEE SECRETARIAT

1. IVr. Douglas Katho
2. [/r. Ronald Walala
3. lMr. Abdirahim Omar
4. tVlr. Clive Onyancha
5. N/ls. Jael Ayiego Kilaka
6. IVlr. Alvin Ochieng'
7. [Vls. Vivienne Ogega
B lVr. Joshua Kiilu
9. [Ms. IVitchell Omuom
1 0. lVr. Peter tVlutethia
11.lVr. Amos Tindi SimiYu

12. ltAr . Geoffrey Wafu la
13. tVls. Florence [Vluthoni
14.lVls. Julie Faith
15. Mr. Antony I\4ugendi Kariuki

Clerk Assistant
Senior Legal Counsel
Fiscal AnalYst ll
Clerk Assistant lll
Clerk Assistant lll
Research Officer lll
Research Officer lll
Legal Counsel
Legal Counsel
Audio Officer
Hansard RePorter
Hansard RePorter
Hansard RePorter
Public Conrmunications Officer
Serjeant-At-Arms

AGENDA

1. Prayers
2. Preliminaries
3. IViatters arising
4. Consideration and Adoption of Reports

5. Any Other Business
6. Adjournment/ Date of the Next lVleeting

MIN. NO/DClJLAC|2022|O77: PRELIMINARIES

The meeting was called to order at forty minutes past three o'clock by the Chairperson

followed ny a worJ 
-of 

prry"r. from the Vice chairperson ancl thereafter N/embers of the

Committee introd uced themselves.

MIN.NO/DC/JLACi2O22IO78: ADOPTION OFTHEAGENDA

The agenda was adopted having been proposed by Hon. N/aina Jane Njeri, [\l'P' and

seconded by Hon. lVluriu Wakili Edward, [/'P'

MIN.NO/DC/JLAC/20221079: CONFIRMATIONOF MINUTES

The agenda was deferred.

MIN. NO/D CIJLACI2OZZIOSO: CONSIDERATION AND ADOPTION OF REPORTS

a. Report on Approval Hearing for the Person Nominated for the Position

of principal Secretary, State Department of Correctional Services



lvts. Ivlary Muthont lVlurtuki for the position of Principal Secretary for the State
Department of Correctional Services with the recommendation that the House approves
the appointment of the nominee.

The adoption of the Report was proposed by Hon. Farah fMaalim, l\4P and seconded by
Hon. Silvanus Osoro, MP

b. Report on the Petitions for the Removal from office of Ms. Juliana
Cherera, Mr. Francis Wanderi, Ms. lrene Masit and Mr. Justus
Nyang'aya as Commissioners from lndependent Electoral and
Boundaries Commissions (IEBC).

The Committee considered and unanimously adopted its report on the Petitions for the
Removal from office of [t/s. Juliana Cherera, N/r. Francis Wanderi, [r/s. lrene [\4asit and
[/r. Justus Nyang'aya as Commissioners from lndependent Electoral and Boundaries
Commissions (IEBC)

The Committee recommended to the National Assembly thati H.E. President William
Ruto appoints a tribunal in accordance with Article 251 (4) (b) as read togetherwith
Article 251 (g) of the Constitution to investigate the matter expeditiously, report on the
findings and make a binding recommendation to H.E. the president.

The adoption of the Report was proposed by Hon. John lVakali, t\4P and seconded by
Hon. Edward N/uriu, [/P

MIN. N o/D clJLAcl2022l07 B: ADJo U RNIME NT

There being no other business, the rneeting was adjourned at 5.30pm'and the'next
meeting shall be held notice

SIGNED: ....;..
.. (CH ER

..-. DATE , ..0.P.;,/!..'.
0&L

RUGARA GEORGE GITONGA, MP)
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REPUBLIC OF KENYA

TI]E NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - FIRST SESSION - 2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE OI.\I JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 15TH SITTING OF THE JUSTICE AND LEGAL AFFAIRS

CoMMITTEE HELD oN TUESDAY 29TH NOVEMBER,2022 AT 2.30 P.M. IN THE M]NI

CHAMBER, COUNTY HALL

PRESENT
Members
1. Hon. lVlurugara George Gitonga, [/.P. - Chairperson
2. Hon, tViutuse Eckomas [/iwengi, OGW, lV.P.-Vice- Chairperson
3. Hon. Onyiego Silvanus Osoro, [t/1.P.

4. Hon. [/uchira JVichael N/wangi, N/.P.

5. Hon. Gichohi Kaguchia John Philip, IVl.P.

6. Hon. [t/uriu Wakili Edward, [/.P.
7. Hon. [/akali John Okwisia, [Vl.P.

B. Hon. [Vlaina Jane Njeri, N/.P.

ABSENT WITH APOLOGY
1. Hon. (Dr.) Otiende Amollo, SC, M.P

ABSENT
1. Hon. N/aalim Farah, N/.P.

2. Hon. Francis Kajwang'Tom Joseph, NI.P

3. Hon. Junet lVlohamed, CBS, [M.P.

4. Hon. IVlohamed Aden Daudi, [t/.P.
5. Hon. fvlogaka Stephen [/, lvl.P.
6. Hon. Siyad Amina Udgoon, [t/.P.

ADVOCATES AND WITNESSES
1. Rev. Dennis Nthumbi
2. Rev. Ben Carson lViosiemo
3. Hon. Kennedy lvl. Okongo
4. IMs. Bunzi Jackline
5. lt|r. Zachariah lMatayo

Petitioner
Personal Assistant to Rev. Dennis Nthumbi
Advocate for the Republican Liberty Party
Advocate for the Republican Liberty Party
Republican Liberty Party
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6. IMs

7. [Vlr

B. lvlr.

9. IVlr

10. N/r
11. N/r

JLAC COMMITTEE SECRETARIAT
1. N/r. Douglas Katho
2. [/r. Ronald Walala
3. tVr. Abdirahim Omar
4. [Mr. Clive Onyancha
5. N/ls. Jael Ayiego l(ilaka
6. IVlr. Alvin Ochieng'
7. [t/s. Vivienne Ogega
B. lVr. Joshua Kiilu
9. tVls. tVlitchell Omuom

Kerubo L. Onchiri
Dickson Nyaribo
Geoffrey Langat
Nelson I\/utai
Jotham Arwa
Davis Osiemo

Fridah Ngari
Daniel Psirnroi
Peter IVutethia
Julie Faithy
Stanley Lagat
Antony [Vlugendi Kariuki

Republican Liberty Party
Republican Liberty Party
Petitioner
Advocate for Petitioner, Geoffrey Langat
Advocate for Respondent, Justus Nyang'aya
Advocate for Respondent, Justus Nyang'aya

Clerk Assistant
Senior Legal Counsel
Fiscal Analyst ll

Clerk Assistant lll
Clerk Assistant lll
Research Officer lll
Research Officer lll
Legal Counsel
Legal Courrsel
lVleciia Relations Officer
Ivleclia Relations Officer
Audio Officer
Public Communications Officer
Serjeant-At-Arms
Serjeant-At-Arms

10. tVs
1 1. N/lr.

12.lt[r.
13. lVs
14.lVlr.
15. tVir.

AGENDA
1. Prayers
2. Preliminaries
3. [/atters arising
4. Public hearing of the Response by Mr. Justus Nyang'aya (Commissioner

rEBC)
5. Public hearing of the Response by IVls. Juliana Cherera (vice-chairperson

rEBC)
6. Any Other Business
7. Adjournment/ Date of the Next lVeeting

MlN. NOiDCIJLACI20?-21068: PRELIMIt{ARIES

The meeting was called to order at thirty five minutes past two o'clock by the Chairperson
followed by a word of prayer from the Chairperson and thereafter lVlembers of the
Committee introduced themselves.

MIN.NO/DClJLACl2022l069: ADOPTION oF THE AGENDA

The agenda was adopted having been proposed by Hon. N/akali John Okwisia, lvl.P

and seconded by'Hon. [\4uriu Wakili Edward, [Vl.P.
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MIN.NO/DClJLAcl2022l070: CONFIRMATION oFMINUTES



The agenda was deferred

Mt N. NO/D C I JLAC I 2022t 07 1 : PUBLIC HEARING OF THE RESPONSE BY MT.

JUSTUS NYANG'AYA (COMMISSIONER tEBC)

lVr. Jotham Arwa Advocate for the Respondent, Comrnissioner Justus Nyang'aya,
appeared before the Committee and made submissions on the Petitions filed against the
Respondent.

The Advocate made reference to the letters dated l Bth November 2022 and 21'l
November 2022 requesting for information pursuant to Article 50(1) of the Constitution of
Kenya that is required for his client's defense. Counsel stated that he needed to
understand the charges against his client before responding.

The Committee [Members and the Petitioners thereafter posed questions to the Petitioner
seeking clarifications on various issues arising from his Presentation.

The Petitioners sought the following from the Committee

a) To expedite the process and not to grant the Respondent more time as it is a

delaying tactic to slow down the proceedings and delay the petitioners' pursuit of
justice.

b) To make recommendations on the Petitions and consider them on merit.

The Committee resolved that the Respondent was at liberty to file a response and or
written submissions within the day but not later than 6:00 PlVl.

irtrt raArA^iviil\a. r\u/uwt.JL/r.wt tu zzt u I z: PiJBLIC HEAR|NG Oi= THE RESPONSE BY MS
JULIANA CHERERA (VICE-CHAIRPERSON IEBC)

The Committee received a letter dated 29th November 2022, from the Advocates for the
Respondent, Commissioner Juliana Cherera. The letter stated that the time that was
given to Counsel for the Respondent was in his view not sufficient for him to take
instructions and deal with the matter sufficiently. The Advocate therefore applied to the
committee to be granted seven days to enable him take instructions and file documents.

The Petitioners were accorded an opportunity to submit on the prayer sought by the
Respondent. Counsel on behalf of Republican Libefty Party submitted that a prima facie
case be entered against all the respondents. [Vlr. ]Vlutai Advocate for Petitioner Geoffrey
Langat submitted that the letter was merely a delaying tactic and the Committee should

not enterlain the same. Petitioner Rev. Nthumbi submitted that it was clear that the Four
Respondents were simply forum shopping and had no intention to appear before the
Committee.
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The Committee, whilst taking into account the stringent timelines imposed by the Standing

orders as well as the Speaker's directions, pointed out that it would not be possible to

grant the Respondent the Seven days sought. The Committee however resolved that the

Respondent, Commissioner Juliana Cherera was at liberty to file a written response

preferably under oath and written submissions by close of business of the day.

MlN. NO/DClJLACl2022l073: ADJoURNMENT

There being no other business, the meeting was adjourned at thirty minutes past four

o'clock. The next meeting will be held on notice.

t1 u, l1 - >Z*SIGNED: . DATE: ..

HON. URUGARA GEORGE GITONGA, MP)(cHAr E

t
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

THIRTEEhITH PARLIAMENT - FIRST SESSION - 202?.

DIRECTORATE OF DEPARTMENTAL COMIT4ITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 14TH SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD ON TUESDAY 29TH NOVEMBER,2022 AT B.OO A.M. IN THE MINI
CHAMBER, COUNTY HALL.

PRESENT
Members
1. Hon. [Vlurugara George Gitonga, IVl.P. - Clrairperson
2. Hon. Mutuse Eckomas N/wengi, OGW, tM.P.-Vice- Chairperson
3. Hon. Onyiego Silvanus Osoro, N/l.P.

4. Hon. Muchira [/lichael N/wangi, [/.P.
5. Hon. Gichohi Kaguchia Johr-r Philip, til.P,
6. Hon. IVuriu Wakili Edward, ltl.P.
7. Hon. [t/akali John Okwisia, [t/.P.
B. Hon. [Vaina Jane Njeri, N/.P.

ABSENT WITH APOLOGY
1. Hon. (Dr.) Otiende Amollo, SC, Ml.P

ABSENT
1. Hon. N/aalim Farah, N/l.P.

2. Hon. Francis Kajwang'Tom Joseph, [Vl.P

3. Hon. Junet N/ohamed, CBS, IVl.P.

4. Hon. l\4ohamed Aden Daudi, IM.P.

5. Hon. lVogaka Stephen JVI, Ml.P.
6. Hon. Siyad Amina Udgoon, [/1.P.

ADVOCATES AND WITNESSES
1. Rev. Dennis Nthumbi -
2. Rev. Ben Carson l\4osiemo
3. Hon. Kennedy lV. Okongo
4. IVls. Bunzi Jackline
5. ltirr. Zachariah lVlatayo

Petitioner
Personal Assistant to Rev. Dennis Nthumbi
Advocate for the Republican Liberty Party
Ad'rocate for the Republican Liberty Party
Republican Liberty Parly
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6. [t/s. Kerubo L. Onchiri
7. lVlr. Dickson Nyaribo
8. lVlr Geoffrey Langat
9. N/r. Nelson [t/utai

JLAC COMMITTEE SECRETARIAT
1. N/r. Douglas Katho
2. [t/r. Ronald Walala
3. tVlr. Abdirahim Ontar
4. IVr. Cfive Onyancha
5. [Ms. Jael Ayiego Kilaka
6. tVlr. Alvin Ochieng'
7. N/s. Vivienne Ogega
B. [v]r. Shadrack Omondi
9. IVlr. Joshua Kiilu
'1 0. tVIs. N/itchell Omuom
11. tMr. Fridah Ngari
12.\Ar. Peter tVluteth ia

13.lVls. Julie Faith
14.ltAr. Stanley Lagat
15. N/r. Antony [t/ugendi Kariuki

Republican Libedy Party
Republican Liberty Party
Petitioner
Advocate for Petitioner Geoffrey Langat

Clerk Assistant
Senior Legal Counsel
Fiscal Arralyst ll

Clerk Assistant lll
Clerk Assistant lll
Research Officer lll
Research Officer lll
Legal Counsel
Legal Counsel
Legal Coltnsel
N/edia Relations Officer
Audio Officer
PLrblic Communications Officer
Serjeant-At-Arms
Serjeant-At-Arms

AGENDA
1. Prayers
2. Preliminaries
3. N/atters arising
4. Public hearing of tlre Response by Ms. Juliana Cherera (Vice-Chairperson

IEBC)
S. Public hearing of the Response by Mr. Francis Wanderi (Commissioner IEBC)

6. Any Other Business
7. Adjournment/ Date of tlre Next N/eeting

MtN. NO/DClJLACl2022l062: PRELIMINARIES

The meeting was called to order at fifty minutes past eight o'clock by the Chairperson

followed by a word of prayer from the Chairperson and thereafter lVlembers of the

Committee introduced themselves.

MlN.NOi D CtJLACt2o22l063: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. IMaina Jane Njeri, lVl.P. and

seconded by Hon. Gichohi Kaguchia John Philip, lvl.P.

MlN.No/DClJLACI2O22|064: CONFIRMATION OF MINUTES

The minutes of the 11th sitting held on Friday 25th November 2022 were confirmed as a

true recording of the deliberations of the sitting, having been proposed by Hon. [V]uriu

2

Wakili Edward, tM.P. and seconded by Hon. IVaina Jane Njeri, [Vl.P



The minutes of the 12th sitting held on Thursday2Sth November 2022 were confirmed as
a true recording of the deliberations of the sitting, having been proposed by Hon. tvluchira
IMichael [/wangi, IVl.P. and seconded by Hon. lvakali John okwisia, IVl.P.

M I N. NO/D C I JLACT 2022t 065: PUBLIC HEARING OF THE RESPONSE BY MS.
JULTANA CHERERA (VtCE-CHAtRpERSON tEBC)

The Comrnittee received a letter dated 29th November 2022, from the Advocates for the
Respondent, Commissioner Juliana Cherera. The letter stated that the Respondent
having been denied a ten (1 0) day adjournment of the proceedings to facilitate fair hearing
including adequate time and facilities to prepare a response, the Commissioner Juliana
Cherera would not participate furtl-rer in the Proceedings of the Committee.

The Comrnittee resolved that The Respondent and/or her advocate be granted more time
to appear before the committee on Tuesday 29th November, 2022 at 4:00p.m.

MlN. No/DClJLAcl2022l066: PUBLIC HEARING oF THE RESPONSE BY MR.
FRANCTS WANDERI (COMM|SSIONER tEBC)

The Advocate appearing for the Respondent, Commissioner Francis Wanderi, appeared
before the Committee and made submissions on tlre Petitions filed against the
Respondent.

The Advocate made reference to the letter dated 22nd November 2022, reqr-resting for
minutes of meetings between commissioners, National Security Advisory council and
footage from Bomas which they had not yet gotten.

ln conclusion the Advocate stated that the Respondent will not submit himself to the
proceedings as he had not received the documents requested via the said letter.

The Committee lVembers thereafter posed questions to the Petitioner seeking
clarifications on various issures arising from his Presentation.

The Petitioners sougtrt the following from the Committee

a) The Committee to expedite the process and.not to grant the Respondent more
time as it is a delay tactic meant to slow down the proceedings.

b) The Committee to make recommendations on the Petitions and consider them
competent and with merit.

c) The Committee to consider the Petitions against the Respondent as unchallenged.

The Cornmittee resolved tlrat the Respondent is at liberty to file a response and or written
submissions within the day bLrt not later than 6:00 PtV.
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MlN. NO/D CtJLAC|2022\O67: ADJOURN MENT

There being no other business, the meeting was adjourned at eleven o'clock. The next

meeting will be held on Tuesday, 2911112022 at 2.30 p'm'

SIGNED: ...... . DATE
?t.!-;.'. 

.l .i..'..?.L: .

(cHArR RS o URUGARA GEORGE GITONGA, MP)
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - FIRST SESSION - 2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COIVIMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 13TH SITTING OF THE JUSTICE ANID LEGAL AFFAIRS
COMMITTEE HELD ON MONDAY 2BTH NOVEMBER,2022 AT 2.30 P.M. IN TI-|E MINI
CHAMBER, COUNTY HALL.

PRESENT
Members
1. Hon. lMurugara George Gitonga, [/.P. - Chairperson
2. Hon. lVlutuse Eckomas lVlwengi, OGW, N/.P.-Vice- Chairperson
3. Hon. Onyiego Silvanus Osoro, I\4.P.

4. Hon. It/uchira lVlichael [V1wangi, [Vl.P.

5. Hon. Gichohi Kaguchia John Philip, tVl.P.

6, Hon. lVuriu Wakili Edward, tt/.P.
7. Hon. lt/akali John Okwisia, [M.P.

8. Hon. IVaina Jane Njeri, tVl.P.

ABSENT WITH APOLOGY
1. Hon. (Dr.) Otiende Amollo, SC, [/.P

ABSENT
1. Hon. l/aalim Farah, [Vl.P.

2. Hon. Francis Kajwang'Tom Joseph, lVl.P

3. Hon. Junet l\4ohamed, CBS, N/.P.
4. Hon. lVohamed Aden Daudi, N/.P.
5. Hon. [t/ogaka Stephen N/, I\1.P.

6. Hon. Siyad Amina Udgoon, N/.P.

IN ATTENDANCE

PETITIONERS, WITNESSES AND ADVOCATES FOR THE RESPONDENTS
1. Rev. Dennis Nthumbi -

2. Rev. Ben Carson lVlosiemo
3. Hon. Kennedy lVl. Okongo

Petitioner
Personal Assistant to Rev. Dennis Nthumbi
Advocate for the Republican Liberty Party
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4, IVIS

5. [Vlr.

6. N/s

7. lVlr.

B. t\4r.

9. [Vlr.
'l0.lVlr.

JLAC COMMITTEE SECRETARIAT
1. tr4r. Douglas Katho
2. [\4s. Emma Essendi
3. IVIr. Abdirahim Omar
4. lVr. Clive Onyancha
5. [Vls. Jael Ayiego Kilaka
6. tVlr. Alvin Ochieng'
7. Ms. Vivienne Ogega
B. [Vlr. Joshua Kiilu
f. iVls. IMitchell Omuotn
10.tVr. Daniel Psirmoi
11. tt/r. Peter IVlutethia
12. I\/s. Julie Faithy
'l 3. tt4r. Stanley Lagat
14.lVlr. Antony lVlugendi Kariuki

Advocate for the Republican Liberty Party
Republican Liberty Party
Republican Liberty Party
Republican Liberty Party
Advocate for Respondent, Juliana Cherera
Petitioner
Advocate for Petitioner Geoffrey Langat

Clerk Assistant
Senior Legal Counsel
Fiscal Analyst ll
Clerk Assistant lll
Clerk Assistant lll
Research Officer lll
Research Officer lll
Legal Counsel
Legal Counsel
lVed ia Relations Officer
Audio Officer
Public Communications Officer
Serjeant-At-Arms
Serjeant-At-Arris

Bunzi Jackline
Zachariah [\4atayo
Kerubo L. Onchiri
Dickson Nyaribo
Apollo lVlboya
Geoffrey Langat
Nelson IVutai

AGENDA
1. Prayers
2. Preliminaries
3. lVlatters arising
4. Public hearing of the Response by Ms. lrene Masit (Commissioner IEBC)

5. Any Other Business
6. Adjournment/ Date of the Next lt/eeting

MlN. NO/DClJLACl2022l057: PRELIMINARIES

The meeting was called to order at forty minutes past two o'clock by the Chairperson

followed by a word of prayer from the Chairperson and thereafter l\lembers of the

Committee introduced themselves.

MIN.NO/DClJLAcl2022l058: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. N/aina Jane Njeri, [t/1.P. and

seconded by Hon. Nluriu Wakili Edward, [Vl.P.

MIN.NO/DClJLACl2022l05e: CoNFIRMATIoN oFMINUTES

2

The agenda was deferred



MtN. NO/DC/JLAC t2022t060: PUBLIC HEARING OF THE RESPONSE BY MS.

IRENE MASTT (GOMMTSSIONER IEBC)

The Committee received a letter dated 28th November 2022, from the Advocates for the
Respondent, Commissioner lrene tVlasit. The letter reiterated the Advocates' oral
submissions made on 24th November 2022 and stated that Commissioner lrene [\4asit
would not participate further in the Proceedings of the Committee.

The Petitioners sought the following from the Committee

a) To consider the Petition as unchallenged and
b) The Commissioner, [Vls. lrene IVIasit to face legal consequences for absconding

the hearing.

The Committee resolved that the Respondent was at liberty to file a written response
preferably under oath as well as written submissions which the committee would consider
in its deliberations.

MlN. NO/DClJLA.Cl2022l061: ADJoURNMENT

There being no other business, the meeting was adjourned at twenty minutes past three
o'clock. The next meeting will be held on Tuesday, 29111/2022 at 8.00 a.m.

SIGNED . DArE: ..L?:. !..1.;.?:U..
(cHATRPE :HO U RA GEORGE GITONGA, MP)
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REPUI3LIC CF KH;{\/A

THE illATIO[\l"Al- ..',. SSE[lfl BLY

Tf-{lRTEEI\ITH PARLiAHIENJT - I:IRST SESSION - 2022

D I R E C TO RA\T E O F D E PA. R ThfC L. ${ TA [. C O fu'I Nfl I TI- E E S

DEPAR-}MENTAL COTXUJII TE= $L\i ,L"S tr'iCr-l At\3D LEGAL AFFAIRS

MINUTES OF TI-,IE lOTH SITTINIG O!- TI.{E.I[J$TIlC5 }.ND LEGAI- AFFAIRS COMMITTEE HELD
o N F R r pAy 

-3t"EgyEr1f p E[.-3 0_? Ltllgiryss_[
PRESENT
Members
1. Hon. lVurugara George Gitcnga, l\1.P.
2. Hon. lMutuse Eckcr,ras iVweirgi, iV P.
3. Hon. Onyiego Silvanus Osoro, N/.P.
4. Hon. lVuchira [Vlichael N/wangi, [V.P.
5. Hon. Gichohi Kaguchia John Philip, N/I.F
6. Hon. N/akali John Oxwisia, irl.P.
7. Hon. [\luriu Wakili Eciwarci, lVi.ir.
B. Hon. It/aina Jane Njeri, lV{.P.

ABSENT WITI.I APCLISGY
'i. Hon. (Dr.) Oiiencje Hmoito, SU, ivi.P

ABSENT
1. Hon. IVaalim Farah, i\4.P.

2. Hon. Francis Kajwang'Torn Joseph, lVi.P

3. Hon. Junet IMoharned, t\ri.P.
4. Hon. lVohanred Aden Daudi, iVl.P.
5. Hon. lVogaka Stephen ltl, iVl.P.
6. Hon. Siyad Amina i-rcigocn, [Vi.P.

ADVOCATES /ii{D uUl-, i.:ESSF:S
1. Geoffrey Langat
2. Nelson [t/utai

SECRETARIAT
1. IVIr. Douglas Katho
2. [Mr. Ronald Walala
3. lVr. Abdirahir-n Omar
4. N/r. Clive Onyanclra

- Chari:'oerscn
\,i: _ - rn- _- :,,.-.^..--- U ,-,J -i:,ii::"x'ie:'SC:-l

Petitioner, Fatah and Co. Adrrocates
Kandie [Vutai [V]. Advocates

Clerk Assistant ll
Senioi' Legai Uoiirrsel
Fiscal Arraiyst il
Clerk Assistant iil
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5. [t/s. Jael Ayiego Kilaka
6. N/r. Josephat Kuiyoni
7. IVr. Alvin Ochieng'
B. It/s. Vivienne Ogega
9. lVls. Fridah Ngari
1 0. IVr. Peter It/utethia
'11. tMr. John Ng'ang'a
12.lt[r. Eugene Luteshi
13.lVs. Julie Faith fl,laiala
14.lt[r. Stanley Lagat
15.lVr. Antony Nlugendi Kariuki

Clerk Assistant lll
Legal Counsel I

Research Of-iicei'lll
Research Officer lll
Ivledia Relations Officer
Audio Ofr'icer
AuCio Cfficer
At-rciic O{ficer
Pubiic Comrnunications Officer
Serjeant-A.t-Arirrs
Serieant-At-A.rms

I

AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of lVlinures
4. Petition by the Geof"irey Langat (l-learirr,g of tkru' Fetitioner)
5. lVlatters arising
6. Any Other Business
7. Adjournmenti Date of the Next l\fleeting

MlN. NO/DC/JLl{C/za221052 frRELtiUdtidl+RiHS

The meeting was called to order at terr o'clock by the Chairperson followed by a word of prayer and
thereafter [t/embers cl tr're Cominittee arncl the secretariat inti-oduced tlremselves.

MIN.NO/DC/J!-AC/2C,2'?!ta-d:,{D.3F'iiC}. or- t'!-iF.- AGEND,A

The agenda was adopted having been oroposeci by i-lcn. Onyiego Silvanus Osoro, tM.P. and
seconded bv Hon. Gichoiri Kaguchia ,iol-rn Phi!ip, i\ri.P.

MlN. No/DclJLACi2u22i{i54: cOc'tF[/,<fvi*'.';;13;o O[= r-i-lE f\iill{UTES oF THE PREVIoUS
SITTI[\IG

The minutes of the 7tl' sitting heid on -luresciay 22'''; I'Jovember 2022 were confirmed as a true
recording of the deiiberations oi'the sitting, having been proposed by Hon. tt/uchira 1\4ichael
lVwangi, [Vi.P. and seconcied by Hon. IVIaina iane l'r!ir=ri, IVl.P.

The minutes of the Sth sitting heici orr l-irt-rrsdav ?ziiir ft6ysmber 2022 were confirmed as a true
recording of the Ceiibei-ati,tns of the siiiing, liar;ing ,Lt,en pr'oposed by Hon. tMakali John
Okwisia, lV.P. arro secot-rcied o5i Hon. Gichr-rhi Kagr,rciria John Iri^rilip, M.P.

The minutes of the 9th sitting helo ,cn Ti^rursday 2z-iti'Novenrber 2022 were confirmed as a true
recording of the deiibei'aiicrrs cf the sittiirg l'r:i'"ii:-rg;'-.r€;ei: proposed by Hon.Nlaina Jane Njeri, tM.P.
and seconded by Hon. C,:cl^rohi Kaguchia ior-rr, Pi',i,ip, ivi.r-

MiN. NO/DC/JLAC/202:i/i055: PH [-['ll-ll()N BY Iu{R GE,OFFTdHY L.ANGAT (HEARING OF THE
[)E'T'l'1 [C,i\Edi)

1. An oath was aimrt-t:sterecl t;o the petiiir-rrrer frrrcv'.,ir:g which he was given an opportunity to
i ntrod uce h imsel i to'.ir e cont in ittee,'n eri' r i-:ers ;t ir)s 

= 
l-i a.
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2- The petitioner was allowed one hour to prosecute his petition before the committee
whereof he laid dor,vn various grounds upon vrrhich the four IEBC commissioners, lrene
lViasit, Juliana Cherera, Francis Wanderi and iustus Nyang'aya, should be investigated
by the committee The various grounds highlightecl among others include;

a) Gross misconduct;
b) Gross incompetence;
c) lnsubordination cf the comrnission contrarli the IEBC Aci2o11;
d) Gross violation of the Constitution of Kenya 2.A10 including chapter 6 and
e) Appointing a law fii'm contrary to Procurement Laws and Regulations of the

Commission.

The Petition-o!', Nlr. Geoffrey L-angat, ii'r con:lus;ior made the following prayers;
a) To find that the lndependent Flectcra! and Boundaries Commission

commissioners, lrene IVasit, Juliana Cherera, Francis Wanderi and Justus
Nyang'aya, have committed serious violaticns of the Constitution and the law,
including contravention of chapter si>< of the constitution of l(enya.

b) To find that the lncieroendent Electoial and Boundaries Commission
commissioners, lrene [Vlasit, Jr-;liana Cherera, Francis Wanderi and Justus
Nyangaya are guilty of gross misconduct wlriie cerforming their duties as members
of the commission.

c) To find that lndependent Electoral and Bouirdaries Cornmission commissioners
lrene h/asit, Juliana Cherera, Fi'ancis \Alancleri and Justus Nyang'aya are
incompetent tc hold the office of comrnissione rs.

4. The Cornmitiee \lembers tlrei-e=iter p.cs.ed questtcns to the Petitionei' seeking
clarifications on various issues fronn his Presentation. The Petitioner made clarifications
on various issues that the Ccnrrnittee lrac! soiigi^,t including rnisspelt names of trrro
Commissioners, Juliana Cherera and Justus Nyang'aya. l-le urged the Comnrittee to allow
the amenclments in the interest of substarrtirre just;ce.

The Advocate appearing for tlre Petitioner, Ivlr'. irielson lVutai was also accorded an
oppoftunity to submit on behalf of his client.

MilN. NOIDG/JLAC/2022/056: A[]"]OLiRi\,$iiilENT'
There being no other business, the meeting was acljourned at thirty minutes past eleven
o'clock. The next nreeting I be held on25li112022 at two o'clock

SIGNED
.). <.-- t i- )c'/zt-2,)rl(-

(Ci-lr\lltF afii\t
DATE: .,

UTi[JGAR,I}. GEORGE GiJOh{GA, MP)
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REPUELIC OF KENIYA

THE NF-'"-iS,$JAI- ASSEnnELY

T'HIRTEENTI-I PAR[-i.r.MdEi\iT - FTRST SESSION - 2022

DI FTECTORATE OF D EPARTR'IEI\ITAL C OUiNfi ITTE ES

DEPARTRIIE[{TAL COttlll,liT-iEF t)[\ .rilS i-lCE AND LEGAL AFFAIRS

MINUTES OF THE gTH SITTING OF THE JUSTICE ,AT,{D LEGAL AFFAIRS COMMITTEE
HELD ON THURSDAY 24th NOVER'IBER, 2A22 AT 3.OO P.fiN. IN THE MINI CHAMBER,
coUNTY HA!-L.'----*-'-*--..-.- 

-*=-'_
PRESENT
Members
1. Hon. N/urugara George Gitonga, [/i.P.
2. Hon. 1\lutuse Eckoinas l\lwengi, I\1.P.

3. Hon. Onyiego Silvanus Osoro, [/1.P.

4. Hon. Gichohi Kaguchia John Philip, ttl.P
5. Hon. IMakali John Okwisia, [M.P.

6. Hon. lVaina Jane l{jeri, ttl.P.

ABSENT WITII APOLOGY'
1. Hon. (Dr.) Otiende Amollo, SC, lvi.ir
2. Hon. lVuchira N/ichael [Vlwangi, N/.P
3. Hon. lMuriu Wakili E<iward, lV.P.

ABSENT
1. Hon. Nlaalim Farah, l\1.P.

2. Hon. Francis Kajwang'-t-om.joseph, iVl.P.

3. Hon. Junet lMohamed, CBS, lV.P.
4. Hon. IVlohamed Aden Daudi, [/.P.
5. Hon. lMogaka Stephen i\4, N/.P
6. Hon. Siyad Amina Udgoon lVI.P.

ADVOCATES AtV i} WITI{ ESSES
1. Rev. Dennis Ntirumbi - Petitioner

SECRETARIAT
1. lVr. Douglas Katho
2. lMr. Ronald Walala

- Chairperson
-VIce- Chairperson

Clerk Assistant ll
Senior Legal Counsel
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3. tMr Abdirahim Omar
4. IMr. Clive Onyancha
5. l\4s. Jael Ayiego Kilal<a
6. N/r. Sisto lViacharia
7. Nlr. Josephat Kuiyoni
8. lVr. Denis Abisai
9. tMr. Ahmeci Saiim Abdalla
10.lVr. Alvin Ochieng'
1 1.lVs. Vivienne Ogega
12.lVs Fridah Nciarri
1 3. lVr. Peter lrrlutethia
14.lVls. Juiie Faith
15.lVlr. Stanley Lagat
16. IMr. Antony lrilugenCi Kariuki
17 .l'llr. John Ng'arrg'a
18. N/r. Eugene Luteshi

Fiscal Analyst ll

Clerk Assistant lll
Clerk Assistant lll
Clerk Assistant lll
Legal Counsel I

DeputSz Director-Legal Services
Clerk Assistant ll
Research Officer lll
Research Officer lll
,Vieciia llelations Officer
Aurciio Cfficer
Pr-r blic Ccnrrn un ications Officer
Serjeant-At-Arms
Serjeani-At-Arms
.Audio Officer
Aucrio Ci=iicer

AGENDA
1. Prayers
2. Preliminaries
3. Confirrnation o1' minutes
4. Petition by 'ehe Rerv. Dennis l{diviga illthuritb! {i-!eanrng of the tretitioner)
5. Any Other Business
6. Adjournment/ Date of the lrlext N/leeting

It/i I N. h!O/D C ! JLAC I 2A22 i A48: P R E Ll itJ'l I hl/\r-{ g ES

The meeting was calleC to order at five minutes past three o'clocl< by the Chairperson and
thereafter N/lembers of tr-ie Comnrittee and the secretariat introduced themselves.

IVI I N. NO/DC/J IAC/?C22,iO<.9 : C. iVFlFiltf;Al"lD[': OF THE R/IINUTES OF THE
PIIEVI(f,US tl.,!l:it !-d NG

This agenda ite,'n vr/as dei'erred

IVI I N. I\0/DC/..' i-,AC/z A22i Alu : PEI'J]'[O}.N i3'tr 'id.{E REV. DEINNIS NDWIGA NTHUMBI
(t-iEARliJG Cl'-':l i-lE i-rf TlTlONl ER)

An Oath was administered to the petitioner follovrrirrg which he was gir.ren an opportunity to
introduce himse l'l ic the ctnrrnittee inernbers crr:s:r'r.

The petitioner was alloweo one hour to prosecute his petition be'rore the committee whereof
he laid down vartous gi"ottncis uoon which the four^ dissenting IEBC commissioners should
be investigated byr the com..nittee . The rrarious gr-ounds highlighted among others included:

a. Failure to oromote nationa! Uniil; ir, exe;cl-:ricri of tr:eir constitutional mandate.
b. Failure to conduct themselves as per th: clic:ates of the public Officers Ethics Act;

including impartia!it)r, neootism or favorit!sn-..
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c. Gross misconduct
d. Gross incompetence
e. Gross violation of the constitution and the IEBC act

3. The Petitioner, Rev. Dennis Ndwiga Nthumbi, in conclusion made the following
prayers:

a) The National Assembly Committee on Justice and Legal Affairs accepts his
Petition.

b) Removal of the four dissenting comrnissioners since the petition has sufficient
grounds for their removal as provided for under Article 251(1) of the Constitution
of Kenya.

c) That the National Assembly sends this Petition to the president for his further
action including formation of a tribunal.

4. The Committee l\lembers thereafter posed questions to the Petitioner seeking
clarifications on various issues arising from his Presentation.

rullN. NO/DClJLACI2A22I051: ADJOURl\trtrrIlEhJT

There being no other business, the meeting was adjourned at 4.55pm. The next
meeting will be held on 2511112022 at 10.00 a.rn. However, members resolved to come
one hour earlier at 9.00 a.m. for housekeeping matters.

SIGNED: . DA,TE 7<. i ! 'ic?-:?-
(C ERS l-{ot\l IJR.UGA.RA GEORGtr GITr)NIGA MP)

{
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REPUBT-IC CF KE!\IYA

THE NATIONAL A.SSEiIiIBLY

TFIIRTEENTH PARLIAftfiEN I .. FIITST SESSION - 2022

DI RECI'ORATE OF DEPARTIL4 ENTAL COMMITTEES

DEPARTTIENTAL conflMlrrE:E oN "it-jsflcE AND LEGAL AFFATRS

MINUTES OF THE 8TH SITTITtrG OF THE JUSTICE AND LEGAL AFFAIRS COMMITTEE HELDoN THURSDAY 24th NOVEMBER,zozz AT 10.00 A.rui. tN THE MtNt cHAMBER, couNTy
HALL.

PRESENT
Members
1 Hon. Murugara George Gitonga, iM.p. - Chairperson
2. Hon. [/utuse Eckomas lVlurengi, lv.p. -\r!ce- chairperson3. Hon. lVaalim Farah, N/.p.
4, Hon. Francis Kajwang'Tom Joseph, IM.p.
5. Hon. Onyiego Silvanus Osoro, N/.p.
6. Hon. Junet A/ohamed, CBS, ll.p.
7. Hon. Gichohi Kaguchia Johir philip, IV.p.
B. Hon. Mohamed Aclen Daudi, IM.p.
9. Hon. IVIakali John Oki,visia, Nl.p.
10 Hon l/looaka.Stenhan I\/i IM D.,.-v-...-. *-"r.
11. Hon. IVlaina Jane Njeri, IV.p.

ABSENT WITH APOLOGY
1. Hon. (Dr.) Otiende Amoilo, SC, tV.p
2. Hon. lVuriu Wakili Edward, tvl.p.
3. Hon. [Vluchira l\lichael IVlwangi, IVl.p
4. Hon. Siyad Amina Udgoon, I\1.p.

FRIENDS OF THE CONflIiflII"TEE
1. Hon. Opiyo Wandayi,CBS, iVp
2. Hon. Nlakali IMulu, lVIlr
3. Hon. Guyo AliWario, filp
4. Hon. Gideon l\lulyLrngi, N4p
5. Hon. Were Charles Olrg'ondo, [Vp
6. Hon. Okuome AnCrew Adipo, il/p
7. Hon. Amos N/wago, lvlP
8. Hon. Dorice Donya Aburi, N/p
ADVOCATES AhI D WITh' ESSI.:S
1. [\4r. Kennedy lVI. Ol<ong'o

1.

Advocate for the Republican Liberty party



2. IMr. Dickson Nyaribo
3. IMs. Linet Kerubo

10. lVlr. Collins IValinda
11. tVr. Brian Korir

- Repultlican Liberty party
- Republican Liberty party
Rachier and Amoilo
- KTK Advocates
- Apollo & Co. Advocates
- iviusyoki fuiogalla Advocates
- Giclranrba & Ccmpany Advocates
- O. lVl. Gichul<i & Company Advocates
- K-l-K Advocates
- KTK Advocates

CIet'k Assistant ll
Deputy Director, Legal Services
Senior Legal Counsel
Fiscal Analyst ll

Clerk Assistant lll
Cierk Hssistanr ill
iResearch Officer Iii
iResearcii Ci'ficer I ll
iVieci ia Reiations Of'ficer
F ublic Communications Officer
Audio Officer
S e r-j ea n t .At-,trrri,. s
Serjearit-At-Arnrs
At-icJic Ci-iicer
,Audic Ofi'icer

4. Dr. Jotham Arwa
5. IVr. Donald B. Kipkorir
6. lVIr. Apollo irlboya
7. lVr. Danstan Omari
B. IVr. Nduru Gichamba
9. lVr. Samson Nyaberi

a

SECRETARIAT
1. IVr. Douglas Katno
2. [\4r. Dennis Abisai
3. N/r. Ronald Walala
4. lvlr. Abdirahim Omar
5. IVr. Clive Onyancha
6. [Vs. Jael Ayiego Kitaka
7. lVlr. Alvin Ochieng'
B. N/s. Vivienne Ogega
9. tVs. Fridah Ngari
10. A/s. Julie Faith
1 1. ]Vr. Peter lVutethia
12.ft[r. Stanley Lagat
'13. IVr. Antony lVuger-rdi Kariuki
1 4. lt(r. Eugene Luteshi
15. t\/r. John Ng'ang'a

AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of Viinutes of the previous Sirtilrg4. Petition by the Republican Liberty Far-ty (i*arinE of the petltioner)
5. Cross Examination of the Repubtican Liberty paity
6. Any Other Business
7. Adjournment/ Date of the Next tr/eeting

UIIN. NO/DC1JLAC1?.AZZ.1A4.Z: piREL.lfi;iiNIA;I!ES

MlN. NO/DC/JL,AC,'2022t043: coNFrRir4ATroN oi: MTNUTES

This agenda item was deferred.

I\nlN. NoiDC/JLACtza22.i04.4: pET[Ttoru By TFtE REpuELtcAN
(HEAR|NG OF THE pHTil"iohtER)

The meeting was called to order at twenty five nrinutes past ten o'clock by the Chairpersonfollowed by a word of prayer.

lVembers of the Cornmi.tse introciuced thernseiires: :inci the presence of senior political leadersand other lVlembers of Pariiament in attendance vrras also noted by the Committee.

LIBERTY PARTY
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I a. Prelimlnary Objection
The Advocates appearing for the F<espondents rnade submissions on their Preliminary
Objections presented dirring the meeting.

a

I

The main
i)

ii)

legal issues raised by the Advocates representing the Respondents were:
Whether the Cori':rnittee has Jurisdiction to entertain the four Petitions filed against the
Respondents;
That all the r'c.rut' Petiticns f:rcing the Responclents are incompetent because they
violate the provisions of Standirrg Order Nc. 223(f) read together with Standing Order
No. 230(i );
That the proceecings contraverre Standirrg Crcler No. 230(4) of the National Assembly
which require each petition to be hearo'and determined within fourteen (14) days;
That the ilespcndents wer'e i'rot give,'r suificierrt details to understand the charges to
prepare a defense thei'eto.

iii)

iv)

The Advocate appearing fcr the Republican Libei'iy Par.ty inacje submissions in response to the
Preliminary Objectioi-;s.

The Committee re'lreated tc nral<e a decision on the
Objections.

legal issues raised in the Preliminary

The Committee resoived as i'oliows:
i) The Cornmittee by a majority vote oi the tliembers resolved that it has jurisdiction to

entertain tne fcur Petiticns filerl against ilre ll:spondents.
ii) Hon. Junet lVlohamed, [/.P, on behalf of the lMinority Coalition registered his dissent

on the Comrnittees resolution l'egarciing its jurisdiction.
iii) The commit'iee resoitrecj that the rest of the issues raised in the preliminary objections

would be considerec during its retreat I'or purDoses o:'report writing.
The Advocates representing the four Coinr,"rissioners inoicateci they did not have instructions to
proceed with the rest of the heai'ings and withdrew frorn the proceedings.

b. Ore[ 1ll'esentatio;-r, on t!-re Fetitior-r b;r'the Rerrubiican Part5r
The Advocate appearing on beirali' of tn-^ Petition<;i', rire ilepublican Liberty Party, made oral
submissions on tlre Petitior^r as presenteo bei'cre tl^re: Corrrrlirtee.

Learned Counsel i'or the petitioner urged the Committee to find that;

1. That the Four Commissioners namel5r, Juliana Cherera, Justus Nyang'aya, lrene lVasit
and Francis Wancieri seriousiy violaiecl the Constitution of kenya, and other relevant laws
includitrg contravention of Chapter Six of the Constitirtion of kenya.

2. That the Four Comnrissioners namely, iuliana Cherera, Jr:stus Nyang'aya, lrene l\4asit

and Francis \Lianderi were invclverJ in Eross i-risccncliict in the performance of their duties
as Commssicners.

3. That the Four Cominissicners nai,--,ely,.!Lrl!aira Cherera, Justus Nyang'aya, lrene Masit
and Francis \A/arrderi :rre grossly incornpeteni.

4. That the Fo;:t-Ccrnrnissioners narneiy, -luliana Cherera, Justus Nyang'aya, lrene lMasit
and Francis \A/anCeriare unfit to holc! public Ofiice.

5. That pursuant to the croriislcns lf ar:icle 25i (3,) cf the constitution, the Committee do
send the Petilicn tc the presid.ent.

?
a
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a. Prelin':inai,y Ocjection
The Advocates aopearing for the Respondents rnade
Objections presented dui'ing the meetinci

submissions on their Preliminary

The main
i)

legal issues raised by the Advocates representing the Respondents were:
\A/hether the Con'lrnittee has iurisdiction to entertain the four Petitions filed against the
Respondents,
That all the r'c.rut- Petiticirs facing the Responclents are incompetent because they
violate the provisions of Standirrg Order Nc. 223(f) read together with Standing Order
No 230(i ),
That the proceecings conti-avene Standii-rg Crder No. 230(4) of the National Assembly
which require each petition to oe hearcl and detei"rnineci within fourteen (14) days;
That the Respcn,dents wer'e iioi givei'r suificierrt details to understand the charges to
prepare a defense thei-eto.

ii)

i ii)

iv)

The Advocate appearing fcr-the Repubi:can Libe:'ty Party inacie sLrbmissions in response to the
Preliminary Objectic i-rs.

The Committee'retreated tc nral<e a decision
Objections.

on the legal issues raised in the Preliminary

The Committee resoived as i'oliows:
i) The Cornmittee by a majority vote oi' the lviembers resolved that it has jurisdiction to

entertain the fcur Petiticns filed against ihe llesponCenis.
ii) Hon. Junet Mohamed, tV.P, on behalf of the tMinority Coalition registered his dissent

on the Comrnittees resolution l'egarciing its jurisdiction.
iii) The commitiee resoiveci that tne rest of the issues raised in tfre preliminary objections

would be considereo during its retreat i'or purooses or'report writing.
The Advocates representing the four Comr,-rissioners inoicateci they did not have instructions to
proceed with the rest of the heai'ings ano withcirew frorn the proceedings.

b. Ore[ gti'esenta'tlon on the Petition by.the Republican party
The Advocate appearing on beiralf of tne Petitionei', rlle iRepublican Liberty Party, made oral
srubmissions on the Petition as presentei bei'cre tl^re cornri^riitee.

'Lqarned Counsel for the petitioner urged the Committee to find that;

That the Four Commissioners namel5r, Juliana Cherera, Justus Nyang'a.ya, lrene IVlasit
and Francis Wanceri seriousiy violateci tne Conslitution of kenya, and other relevant laws
including contravention of Chapter Six of the Constitution of kenya.
That the Four Commissioners namely, Jullana Cherera, Justus Nyang'aya, lrene Nllasit
and Francis V\,/anderi were involved in gross nrisc;cnCuct in the performance of their duties
as Commssicners.
That the Four Com:-nissicners nanrely, .JLrllaira Cherera, iustus Nyang'aya, lrene IVlasit
iand Francis \A/anderi are qrossly incornpeterrt.
l-hrt the Four Ccrnmissioners narneiyr, Juliana Cherera, Justus Nyang'aya, lrene lVasit
and Francis \A/anderiare unfit to holcl public Of.i'ice.
Tha'1 Ourrrant to the c:'ovisions cf article 251,(3) of the constitution, the Committee do
sen0' 16u Petiticn to the presiclent.
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nfl I N. hio/DC/J LAGI? 422 I A43 GROSS EXI\ilNIiTATIOhI OF THE REPUBLICAN
PARTY

There was no crosq-examination of the petitioner as Advocates for the Respondents

had withdrawn fronn,the lrroceedings and several rnernbers of the Committee walked out
in protest.

MIN. NO/DC/JLAC/2b2ilA46: ADJOURNMHi{T

issions i:y ti:e /:.cvcc=te 'iir tl,e Republican Liberty Party, the
at ten rninutes to two O'clock. The next session would
iv

Upon conclusion of subn-:
I

session was adjournPd
commence at Three Oiglo

SIGNED
(cHAtRPEP. i! UR RA GEORGE GITONGA, tI/iP)
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REPUBLIC CT. KENIY,O.

THE N,[ ll,3i'i.AI* rirSSEtfiBLY

THIRTE[:I{T[.{ PA.RLI,A.i\frEhlT - FIR,S'T SESSION - 2022

D[RECTORA.IE OF DEPAR.[-itfiET{ I AL COI\RIVIITTEES

DEPAR.TII4EI{I"AL COI,U,IIUIII.TEE OiU JLJS TICE AND I-EGAI- AFFAIRS

RfiINUTES OF TI.{E ITH STTTING OF T!..iE JUSTICE A},ID LEGAL AFFAIRS
COMMITTEE HELD OhI \flIEDNESDAY Z:RP T{OVETiBER, i2A?:2itrT 8.OO A.M. I},! THE
C PA ROO tvl, M A I N PA R [-[ A frl] E i.$ T B ii r LD ! rx- G S.

PRESENT
l\fiembers
1. Hon. N4urugara George Gitonga, HSC, i\4.P
2. Hon. ltlutuse Eckomas N4wengi, OG\,^,', l'4.P
3. Hon. Itlaalim Farah, [Vi.P.

4. Hon. (Dr.) Otiencje Amollo, SC, t\l.P.
5. Hon. Onyiego Silvanus Osoro, l\1.P.

6. Hon. iviohanreo Hcien Daudi, ilit.P.
7. Hon. lVluchira [Viichael [\lwangi, Nri.P.

B. Hon. Gichohi Kaguchia John Philip, t\l P.

9. Hon. friiakali John Okwisia, iVl.P.

10. Hon. I\riuriu Wakili Eciward, iVi.P.

11. Hon. iVogaka Stephen ivl, Vl.F.
12.Hort. Viaina jane Njeri, N/l.P.

ABS E hIT VVITI'I AT,C[-I}GY
1. Hon. Francis Kalwang' -fom Joseph, [M.P

2. Hon. Juiret [Viohamed, [/.P.
3. Hon. lViohamed Aden Daudi, iVi.P.

4. Hon. Siyad Amina Udgoon, N/.P.

SECRTTA.RIAT
1. lVir. DoLtglas Katho
2. [/r. Ronald Walala
3. lVlr. Abcliralrim Ornar
4. [Vlr. Clive Onyancha

- Chairperson
-Vice- C[,rairpenson

Clerk Assistant ll
Senior Legal Counsel
Fiscal Analyst ll
Clerk Assistant lll
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5. [4s. Jael Ayiego Kilaka
6. [/r Alvin Ochieng'-/. 

lVs. Vivienne Ogega
B. IVs. Fridah Ngari
L l\lr. Peter [\lutethia
10.[\i s. Jrrlie Faith
1 1 . Nlr Stanley Lagat
1 2.f,Ar. Antony IVr-rgendi l(a riu ki

Clerk Assistant lll
Research Officer lll
Research Officer lll
tViedia Relations Officer
Audio Officer
Pulbic Conrmunications Officer
Serjent-At-Arms
Ass ista nt Serjeant-At-Arms

AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of lVlinutes
4. N/atters arising
5. Consicleratiori of preliminary/preparatory n'latters on the Fetit!ons for Removal

of tEtsC Conrrnissioners.
6. Any Other Business
7. Adjournnrent/ Date of the Next lVeeting

tifllN. NOIDCiJLAC/2022/036: frREl_!MINARtES

The meeting \r/as called to order at five minutes past eight o'clocl< by the Chairperson
followed by a worcl of prayrer from the Chairperson.

frfllfl{.ttiO/DC/*r[.-AC/2822A37 : ".ADCFTIOf\i CF Tl--IE,AGENDA

The agencJa was aciopted havirrg been proposecl by Horr. (Dr.) Otiende Amollo, SC,
tV.P. and seconded by Hon. Ivlakaii Johrr Okwisia, tVi.P.

ft4!0\!. t{O/DCiil-ir.Ci202.?/03E: COhiltiRi\liA\ ,;t)hl Of T!{E ILli!$JUTE-q OF THE
PREVIOUS SN-iTiNG

The rninutes of the 6th sitting ireld on Tuesday 22nd Novernber 2022 were confirmed as
a true recording of the de liberations of the sitting, having been proposed by Hon. (Dr.)
Otiende Amollo, SC, ll/1.P. and seconded by Hon. lViakali John Okwisia, tM.P.

IiftlN. NO/DC/.Jfl-"AC/2022/039: !t4ATd-Eies A\ltfsil\lc

Under inirrr-rue i\l0iDSiJg-AC 202Zlt)33, the Con'rnrittee was apprised on the legal
opinion regarding precedence on Puolic Perrticipation in removal from office of a

mernber cl' a Comrn;ssict--' or ln-Cepenclent :iiice pursuant to article 118 of the
constitution.

The comrnittee noted that:-

(a) a lower threshoici of public pai-iicipatiorr arrpiies to the consideration of a petition
for the i-emoval of a constitutional oiiice-holcjer;

(b) an utrfiltered process does not guarantee an office-holder the right to a iat
hearing and ultirnately learres the corni-nittee with accusations that cannot be

2



used in deterrnining tlre viability of the groLtnds of the Petition or be transmitted
together with the Petition, if the Committee resolves that the Petition discloses a
ground for removal; and

(c) Parliament and its comtnittees rernain under an obligation to notify the public of
thc time, Caie ancl puitlicly accessible verrLro :ri any hearing it proposes to hold in
its consideratiot'l o:' a Petition 'ioi- ti'r-- refrrc\ral fi-om office of a member of a

Commission or itrclepe=ndent office under Article 251 of the Constitution.
Parliament oi' its cornr-nittees rnay elect to rJeal with any information provided by
the oublic with regard to the consideraticri cf ihe Petition in the manner it deems
.:Lrlt.

ruilN. [\!O/DC/J[-AC/2022/02_1r]:

PREPART1TORY ITiATTERS Cn{
C OIUItrfi ISS!0nlERS.

COhJS!DE!TA-T'[CJhJ

TIIH TPETIT!ChJS

OF PREI_IIViINARY I
i:OR REIUIOVAL OF IEBC

1. The proposeC ground rules to guicle the Cor:rmittee were presented cluring the
meeting and thereafl.er tl-re Conrmittee adopieC them as oroposed by Hon. lVlaalim
Farah, lVl.P. anC second by Hon. Gichohi Kagurchia John Philip, N/.P. sLrbject to a

nuntber of proposed corrections.

2. The Hon. (Dr.) Otiende Arnoilo, SC, MP raisecl an cbjection to the proceedings,
proposing adjournment since he will be awav on olher Parliarnentary duties during
the consideraticn of the Petitions as indicatec in the schedule.

It/llN. t{OiDCl.iLACl2OZZi044,:,ADJCUiRhlf,rtE}JT

There being no other business, tire rneeting was adjourned at twenty minutes past nine
o'clock. The next meeting will be held orr Thursday 24/1i12022 at g.00 a.m.

SIGNED: D/\TE
'Z< -'t I '7i-,zl-

t:L
N lf"-t:.t
t-t iJ t\j IJRUCARA GEC|TGE GUTONIGA, R/IP)t4

!

3



l_..

IREPUBLIC OF KENYA

THE NATIONAL ASSEIVIBLY

TFilIRTEEfVT|-{ PARLIAIL4EiUT - FIRST SESSIOtI - 2022

DI IRECTORA.TE O F D EPA.RTM ENTAL COiU IWITTEES

DEPARTIVIENI'AL COIVITVIITTEE ON JUSTICE AND LEGAL AFFAIRS

IVIINUTES OF THE 6TI'I SITI'ING OF THE JUSTICE AND LEGAL AFFAIRS
COUIIVIITTEE HELD ON TIJESDAY 22ND I{OVEMBER, 2022 AI' 1O.OO A.M. IN THE

-9,P4" f9-9-Y, yl*lll ftH#"ElUP-!llP-{lGj,," . .- - - ".*_-*-*--*----- .-"- .

PRESENT

Members
1. Hon. [Vlururgara George Gitonga, tVl.P.

2. Hon. [Vlr-itt-tse Eckonras fVlwerrgi, N/.P.
3. Hon. [/aalim Farah, [VlP

4. Hon. Francis Kajwang'Tom Joseph, IV.P
5. Hon...lunet iviohamed, tvi.P.
6. Hon. (Dr.) Otiende Amollo, SC, N/.P
7. Hon. Onyiego Silvanus Osoro, [Vl.P.

B. Hon. lVohamed Aden Daudi, [/.P.
9. Hon. l\i uchira [Vlichael tVlwangi, N/.P.
10. Hon. Gicholri l(aguchia John Philip, tvl P

11.Hon lVlakali Jolrn Okwisia, tVl.P.

12.Hon. IVluriu \A/akili Edward, IVl. P.

13.Flon. lVlogaka Stephen tvl, Nl.P.
14. Hon. lVlaina Jane Njeri, l\4.P

ABSENT WI'TH APOLOGY
1. Hon Siyad Anrina Udgoon, tvl.P

SECRETARIAT
1. [\4r Douglas Katho
2. [/r. Ronald Walala
3. tVlr. Abdirahim Otrar
4 [Vls Winnie Kiziah
5 lVls. Jael Ayiego Kilaka

- Chairperson
-Vice- Cliairpersorr

Senior Clerl< Assistant
Senior Legal Counsel
Fiscal Analyst ll
lVledia Relations Officer
Clerk Assistant lll

1



6. Nlr Sisto [/aclraria
7. N4r. Alvirr Oclrieng'
B. [VIs. Vivienrre Ogega
9. [t/r. Peter lVlutethia
10.IVIr. Antony [Vlugendi Kariuki

Clerk Assistant lll
Research O{ficer lll
Research Officer lll
Ar:dio Officer
Serjeant-At-Arnrs

AGENDA
1. Prayers
2. Prelirninaries
3. Confirmation of [Vlinutes
4. N/atters arising
5. Corrsideration of preliminary/preparatory matters on the Petitions for Retnoval

of IEBC Conrrn issiorrers.
6. Any Other Business
7. Adjor-rrnnrent/ Date of the Next [Vieeting

MlN. NO/DClJLAC120221029: PRELllMll\iAFRIES

The rneeting was called to order at ten rninutes past Ten o'clock by the Chatrperson
followed by a word of prayer from the Vice-Chairperson.

MIN.NO/DClJLACI2O22I030: ADOPTIONI OF THEAGENDA
The agenda was adoptecl having beerr proposed by l-1orr. [t4ohatrecl Aden DaLrdi, tvl.P

and seconded by Hon. N/aina Jane Njeri, tVl.P.

IVIIN. NO/DCtJLACl2o22tO31: CONFIRM,ATION OF l'HE IVIINUTES OF THE

PREVIOUS SITTIhIG
Tlre nrirrr-rtes of tire 5th sitting held orr \A/eclrre sday 10"' Novr:i'nber ?022 were confii-ri-red

as a trure recording of the deliberations of the sittirrg, having beerr proposed l:y llon.
Nlakali John Okwisia, tl/.P. ancl seconcled b',i l-lorr N/urir-r Vr/;:i<ili [:dwarcl, [\/.P.:;Ltbject to

amendrnents on N/inr-rte 27(2)

MlN. NO/D ClJLACl2022l032: MATTERS ARISING

1. The Comrnittee agreed to hold its sittings in accordance rruith the standitrg orders on

quorum, and tlrat the Cornnrittee is liberty to request for tlore tirne to cotrsider the

petitions as per the Cotrrmunication frorn tlre Speaker.

2. Hon. (Dr ) Otiencle Anrollo, SC, IVP registered his clissent on the Cornmittees

resolution to unanimously adopt the Public hearings time table regarding the

Petitions to rentove tlre Conrmissiotrers oi IEBC.

3. -fhe Comrnittee furtl-rer reiteratecl tlrat the hearing will be a qr-rasi-jtrdicial ln natltre

and as such [\/iernbers shall orrly ask for clarifications ancl sl-rall trot prosecltte or

defend the petitioners and or the respotrclents.

1
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!uil.J. I.tO/DC/JLACl2A22l033:
/PREPARAICRY IVIAT'I-EI?S CN

COIVII\4ISSIONERS.

CCNSIDERATION
TFIE PEI'i'i-IONS FOR

OF PRELIMINARY
REIVIOVAL OF IEBC

'1. The proposed ground rules to gr-ride the Committee were presented during the

meeting and tlrereafter the Conrrnittee resolved to corrsider them in the next meeting

wlren the Secretariat slrall have prepared a submission on a reasoned opinion

regarcling precedence on Pr-rblic Participation pursuant to article 118 of the

constiturtion.

2, The IVlinority coalition restated that if issues of constitutiotralism, Parliamentary

calendar as well as a fair hearing if not taken into accoutnt then their side of coalition

will be r-rnwillirrq to participate in the proceedings of the PLrblic hearings.

ivllN. hlC/DClJI-ACl?022103ri Arx*Y Ol-HE R BUSINESS

1. Tlre nrernbers t-equestecl tiiat tlre sr:brrrissions of the PLrblic hearings to be filed in a
box file for ease of reference.

2. The Cornrrlittee nrember:: requested to be sr-rpplied with all relevant submissions and

documentations whenevr3r the office of tire Clerk receives them.

IVllN. NO/DClJI-AC120221035: ADJOURNIVIENT

There being rro otlrer business, the rneeting was adjourned at ten minutes past twelve
o'clock. The next rneetir-rg will be held tomorrow 2311112022 at 8.00 a.m.

SlGtlED D/\rE, ..?.:..L.:.. !. 1... *
il<P hi ON. IJIIJRUGAR/\ GEORGE GITONGA, IVIP)

l

a,L
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REPUBLIC OF KENYA

THE NATIONAL ASSEI\4BLY

I-HIRTEENTH PARLIATVIEN'I - FIRST SESSION - 2022

DIRECTORATE OF DEPARTMENTAL COIVIMITTEES

DEPA.RI-IVIEI.,II'AL COIYiIVIIT'TEE OhJ JUSTICE AND LEGAL AFFAIRS

IViINUTES OF THE 5,N SITTING OF I-HE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD OhI \A/EDNESDAY, 16TH NOVEMBER, 2022 AT 11.30 A.IVI. IN
COMIVIITTEE ROOIVI 7, IVIAIIV PATiLI/-\IUIENT BLJILDINGS.

PRESEi{ I

lVlembers
1. Hon. lVlururgara George Gitorrga, lVl.P
2. Hon. lVutr-rse Eckorlas lVlwengi, IVl.P.
3. Horr. (Dr.) Otiende Arnollo, SC, fvl.P.
4. Hon. Onyiego Silvarrus Osoro, lvi.P.
5 Hon fi/olrarned Aden Daurdi, tVl.P.

6 Horr f\4uchira lVlichael lv'lwangi, tVl P.
7. Hor'r. iv'inkirii it.ri-rrr Okrnrisiii, iv'i.P
B. Hon. Ivluriu Wakili Edward, IVl.P
9. Hon lVlogaka Stephen tVl, Vl.P.
10.Hon. Siyad Arnina Udgoorr, i\4.P.

ABSENT WITI-I APCI-OGY
1. Hon. N4aalirn Faralr, tVP

2. Hon. Francis t(ajwang'Tonr Joseplr, fVl.P

3. Hon. Junet lVlohanred, tV.P.
4. Hon. Giclrohi l(agr-rclria Johrr Plrilip, tVl P
5. Hor-r. [/aina Jane Njeri, lVl.P.

SECRETI\R!AT
1 tvlr Adan Gidicha
2. lvlr. Ronald Waiala
3. [Vlr. Abdirahim Omar
4. IVlr. Clive Onyancl-ra
5 tVls. Jael Ayiego Kilaka
6 IVlr Orrondi Sltadraclr
7 tVls Patricia Grclrane

- Chairperson
-Vice- Clrairperson

Serrior Clerk Assistant
Senior Legal Counsel
Fiscal Analyst ll
Hansard Reporter lll
Clerl< Assistant lll
Legal Counsel
Legal Counsel

(

.' 
I
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B N/r. Alvin Oclrieng'
9. [Vls. Vivienne Ogega
1 0. lvlr Peter [Vlurtetlria

1 1. tvlr. Antony tVlr-rger-rdi Karir-rl<i

MIN. NO/DC/JLAC120221026:

/PREPARATORY MATTERS ON

COMMISS IOi! ERS.

[iesearclr Officer III

Research Olfrcer lll
Ar-rclio Officer
Serleant-At-r\rtls

AGENDA
1. Prayers
2. Preliminaries
3 Cor-rfirrnation of N4inutes

4. [t4atters arisirrg
5. Consideration of prelirnirrary/preparatory tnatters orr the Iretitiolis for Railioval

of IEBC Cornmissioners.
6. Any Othet Business
7. Adjournrnent/ Date of tlre Next N4eetirtg

lvllN. NO/D CtJLACl2022l0?-?-: PRELllvlll'lARlES

The rneeting was callecl to order at tlrirty tritttttes past elevetr o'ciock ily the

Chairpersonlollowed by a word of prayer frotl Ihe Vice-Charrpe]rson

IVllN.No/D Ct.)LACl2O2?-lA?-?; i\DOPTIOi'l oF l'Hr-- A.G E i'iijlr'

The agenda was adopted havinq been proltosed by Horr N4r-riuse F-cl<ottras lvlwengr

lvl.p. jnd seconcled by Horr. Siyad Atrina tJclcloo.r, tvi.[)

rvi I N. NO/D C l.ii-AC I 702il A?-4 caji.ii-:lF{ivlAl ic;.J oF i i--l- It'jli'ILJTFS OF 'l-i-iE

PRf:.VlOULr SiT-i ll\G

The ntinr-rtes of the 4ti,sitting lreld or-r thursclay 10"' Nlover -iDer 202?- rr,rere cotrftrtllecl as

a true recorclirrg of the cleliberatrons of the sitting, havirrg br:en proposecl by t-1orr

lviohamed Aden Dar.rdi, t\l.P. arrd secotrclecl by l-lon. I\/oqak;: Stephen lvl, Ivl P

IVllN. NO/D Ct JLAC:2O?-?-|025: il'/l'til'TE it'S AP'lSl i'JG

l-lre Conrr,ittee was irrfornreci of iire Notiirc;i:rtioir frorn the:Speakg'r ci;:teci \A'/cijt:rlsclay

.16il,Noverrber, 202?- susltenclirrg the vetting of lrersons rrot]ltnated to serve:ls [-)ttt-ict!-ral

Secretaries until furtl-rer trotice

on 1Srh Noverrber,2ozz,ihe Employrrerrt ;,rncl LabcLrr [Re:lartions coLrrt in Cottsti{'tttiort

Petition A/o. E1B6 of 2022, (Dr l\ria91ai'e Gik., nv'i \/{);'3:i!:i '"-/rr: Prr':siclen i cf ihet

Repuhlic of l\enYa aitr155 Ofhe|s ) anc.! itt []r,trt::titrrtinr Petii!c.';t iil6-'. f--'i!? C'! '24?'2

(Law SocietY of lKertYa yej.sus 1'ne i{ar;ioriz:i /-\sst iitttlyr and ,! Others), clrariicci

CONSERVAT ORY ORDE'IIJ ternporarily stayirrg the vetttrr!J proccss pending irrter-

parte hearings scl-redr-rled for 21't Novetrber,202'2

CF PRELIMIITJ/.IRY

REI\,{O\/AI- OT: IEBC

I

CONSIDERATION
THr- PE'i-ll-loi\ls [:oR
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AC'i'lv['f 1'

'l'u cs tla f()) -' Nol,clnl;ct' 2022

9.00a.rri.-- I 0.00a.ni l n-l Iouse ttte ctittt
Ii.cs onsc bv i\'l t . l:t'attc is \\i itrltlcr i

Cross-c ruurinatiott ol' i\'ll'. I;r'aitr:is \\/tttttlcri

2.00 nr.--j.00 I{cslttttt sc br Vl t'. .l Ltsttts Nr att il \'A

(l ross-cxitttt i ttitl i ott o l' \4 r'. .l tlsttls Nr nn !t .l) 1l_ *
li.c1;olt-\\iritirlg ancl acloptiotl oI I{cpolt

l'ahlrrr! ttl' I(clltrt i

2. The comrnittee resolved ilrat the affected conrrrissior)ers to be notified of the

referral of ilre petitions and the tirr-re. date anci verrue for the lreat'inq oi tlre [-'etitions

by close of bursirress of the sarle da,v

3. The comrnittee further resolved that it was qLrast-1r-rcJicial in nature hence tlre rreed to

treat the proceeclings with fairness and provide recon'menclations for official actions

MlN.No/DCtJLACl2o?21027:ANYoTHERBUSII\ESS

1. The Committee was notified of some of its rnerrbers participating in the East Afi-ica

community lrrter-Parliatretrtary Games wlrose activities fall on the sanre dates as

the proposed tirnetable for the consicleratiorr of the Petitions'

2. The Cornrnittee resolved to inrplore Lrpon its lvlcmDers who are planned to

participation in the games to give sigrrificance to the [)etitions so as to rlreet the

stipulated tirnelines.

Ivlli{. NO/D Cl JLACI2O?-?-|028: ADJOURi\lMEi'lT

There being no other business,,the meeting was adjor,rrnecr at ten nrinutes past twelve

o'clocl<. The next meeting will be held on notice

D/\TE

DATIITI-IJVIIi

10.0()a.nr. --l I .00a.rrt

11.30a.nr.--12.30

nr.--4.i03.30

l1l

ti

301

Novcltrbcr' 2027
Wctlrtcstl:r1',9

Thu I'stla1',
sl

I() I

f)cccttrbct' 2422

r:l

SIGNED
(cHAlR RS N N I.?UGARA. GEOR.GE GITONGA' I\NP)



1. The Corlntittee r,nras inforrnecl on the
Petitions and general rules.

Conveyance from the Speaker on the four

The Cornnrittee was apprised on a draft sLimmary of the for-rr Petitions and a proposed
tir-netable for cotrsideration of Petitions for the renroval of IEBC Commissioners. The
proposed tinretabie was adopted by the comrnittee as herer-rnder-

I uLrl;ril t',ili-BrqGli.,-r
6 l{ u," e

,zrC'l'l\zl1'Y

n!l ()n thc Corivc-\/ill.lcc ll'orn the Spealiel on thc ltlLrr

l)ctitiorrs ancl scrrcml rrrle-s,

(2 ) C'rrrrsirlcration aucl aclolttion ol'tiruetablc:
(l) Notilicariorr ol' the al'l'e crccl conrrnissioners of' tlre rclerrerl ol'

tlrc I)critious urrcl thc tirnc. clate zirrcl \/ellLle Ibr thc hezrring o{'

tlrc Petitiorrs. zrrrcl

('l) Notillcatiorr o['the Petitioners ol'the rel'erlal of the Petitions
ancl thc tirnc, clzrte ancl venuc lbr the hearing of tlie Pctitions.
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