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REF: THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGU

2021

We refer to the above subject )
We wish to advise the National Assembly that the National Treasury has prepared a statutory instrume

. titled'The Public Finance Management (National Roads Toll Fund) Regulations,202'l'.

The statutory instrument has been prepared in strict compliance with the Statutory lnstruments Act, 2013

and is designed to support the actualisation of critical development initiatives of Government, in particular

the implementation of the national roads tolling programme.

Before we can ublish the instrument in the Ken ya Gazette, we would be rateful for an Crl;*
to su the said ulations to pre-publication scrutiny by Parliament. The purpose of ts k.^-.1,

t)

il'

6 &N,-

0

lefter is to therefo s the req ues oppo n an a ta same

We will make ourselves available for immediate engagement, 0nce ea rrma

We foruard, for your records, the following:

a) The drafl Public Finance Management (National Roads Toll Fund) Regulations, 2021;

b) The Public Roads Toll Act and the relevant excerpts of amendments thereto, made through the

Finance Act 2020. The amendments relate to the establishment and operation of the National

Roads Toll Funci;

c) An excerpt of Section 5A of the Statutory lnskuments Act, 2013; and
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d) A Briefing Note on how he National Treasury complied with Section 5A of the Statutory

lnstruments Act, 2013 in preparing the Rogulations.

I look fonrard to you quic* s6.

Yours t,r

Copy to:

KURYATANI, EGH

Hon. Juatce (Rtd) Paul Klhara Kadukl, EGH

Attomey General ?

' Office of the Ailomey General., Sheria House, Hanambee Avenue. h.O. gox lot tz, ootoo
' .. NA|ROB|.,

't
tr. Kernedy Ogotor CBs' ." Srfiolor Geneml 'o 

1

State Law Off6 and Dopartment of Justice

Sheria House

ilArROBl

Ilr. Chrlatopher Klrlgua, OGW
Dkector General
Public Private Parherships
NAIROBI
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LEGAL NOTICE NO. .......

THE PUBLIC

IN EXERCISE of the powcrs con

Cilation

Interpretation

Cap.407

No. I5 of20ll

.vt sectl the
ationalPublic Financc Managcment Act. 2012. thc Cabinct S

Treasury and Planning makes the following Regul atrons* / ,

e

THE PUBLIC FINANCE MANAGEME (NATIONAL
ROADS TOLL FUND) REGULATIONS,2O2I

l. Thcsc Rcgulations may bc cited as the Public Finance
Management (National Roads Toll Fund) Regulations, 2021.

2. In these Regulations, unless the context otherwlse
rcquires-

"authorized toll collcctor" means a toll collector appointed
as such undcr scction 4 ofthc Public Roads Toll Act:

"budget framcwork" means the national govemment budget
process under the Act;

"carrying capacity of thc Fund" mcans the ability of the
Fund to meet ncw funding obligations bcing imposed as a

consequencc to thc admission of new toll projects into the Fund's
liabitity portfolio, relative to obligations already existing under the
Fund;

"Committee" means the Oversight Committee established
under rcgulation 8 of these Regulations;

"contracting authority" has the meaning assigned to it
under seclion 2 ofthe Public Private Partnership Act, 2013;

"financial ycar" has the meaning assigned to it under
Anicle 260 of thc Constitution;

"Fund" means the National Roads Toll Fund established
undcr regulation 5 of thesc Regulations;

"Fund Secretariat" means the Fund Secretariat established
undcr regulation l6 ofthese Regulations;

"independent cxpert" means a person or organisation with

I
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substantral cxpcncncc ln thc dcvclopment of traffic forecasts, toll
rcvcnuc projcctrons and road pro;cct agreements appolnted to
support thc Officcr Admrnrstcnng thc Fund rn the preparatron of
quancrly and annual rnflow and outflow proJectrons;

"inflows" mcans all paymcnts rnto thc Fundi

"Officcr Admlnlstcring thc Fund" means the offtcer
desrgnatcd as such undcr regulatron l2 of thcsc Rcgulations,

"outflows" mcans paymcnts out of thc Fund to meet
chgrblc cxpcndrturc undcr thc Fund;

"Publrc Prrvatc Partnershrp ProJcct Facrhtatron Fund"
means the Fund cstabhshcd undcr scctlon 68 of the Pubhc Prrvate
Partncrshrps Act, 20 I 3,

"PPP unrt" has thc meanrng assrgned to rt under sectlon 2
of thc Pubhc Pnvatc Partncrshrps Act,20l3;

"pnvatc party" rncludcs a scrvrce provrdcr or a toll operator
apporntcd as an authonscd toll collcctor under a prolcct agreement
to pcrform servrccs rclated to a toll road rn Kcnya,

"proJcct agrecmcnt" has thc mcanlng assrgned to rt under
scctron 2 ofthc Pubhc Prrvatc Parlncrshrps Act, 2013,

"proJcct company" has thc mcanlng assrgncd to rt under
scctron 2 ofthc Public Pnvalc Partncrshrps Act,20l3;

"proJcct road" mcans a road declarcd as toll road under
scctron 3(l) of thc Pubhc Roads Toll Act and for whrch a prolect
agrccmcnt oblrgatcs scrvlcc or othcr payments from the Fund;

"Projcctcd Fund Ratro" as at a partlcular future date, means
thc ratlo of I 3 timcs of thc pro;cctcd futurc Inflows plus any
moneys currently hcld wrthrn thc accounts of the Fund drvrded by
thc prolcctcd futurc Outflows of thc Fund up to that future date,
calculatcd for twclvc forward rolhng months:

Provrdcd that thls ratlo shall, at a mlnlmum, be computed
taklng rnto account arrears, amounts rnvorccd but not settled and
not yet classrficd as arrcars, and othcr amounts that wrll become
duc ovcr the forccast pcriod,

"prqectcd shortlall" mcans the Projected Fund Ratio whrch
rs lcss than [ 3 rn any proJcction pcriod,

"pro;ccted surplus" mcans cxisting Prolected Fund Ratro
cxcceding I.3 rn any proJcct.ron pcrrod and whcrc actual cash
balanccs, cxcludrng pro;ectcd futurc rnflows, withrn the Fund are

thc basrs for dctcrmrnrng thc Projcctcd Fund Ratro,

"Publrc Scrvrcc Commrssron" means the Pubhc Servrce
Commrssron establrshcd undcr Artrclc 233( I ) of the Constrtutron;
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Objects and
purposc of
Rcgulations

Inrposition of
1()lls.

"road toll" mcans a user chargc levied on road users in
accordance with the Public Roads Toll Actl

"road users" mcans thc
subjcct to pay a prescribcd toll;

catcgorics of vehicular traffic

"service payments" mcans paymcnts due to and invoiced
by a private party pursuanl to a projcct agrcement and in
accordance with these Regulations;

"service provider" means a privatc party or project
company that enters into a project agrecment with a contracting
authority to provide a project road, as dctailcd under a project
agreement;

"Short-Term Liquid Instrunrcnts" means any marketable
financial security having short-tcmt maturity, rcadily convertible
into cash, including fixcd incomc instrumcnts such as treasury
bills, commercial paper and ccrlificates of dcposit as may from
time to time be approved in accordancc with these Rcgulations;
and

"toll opcrator" mcans a private party appointed as an
authorised toll collector under a prqect agrccmcnt by a contracting
authority to establish, administer and operatc a toll systcm.

3. The objects and purposcs of thcse Rcgulations arc

(a) to establish a centralized Fund into which all rcvenues
collected pursuant to thesc Regulations shall be paid
and administercd:

(b) to provide for the ovcrsight and administration of the
Fund;

(c) to prescribe the processes by which money is paid
into and out of the Fund;

(d) to provide invcstors in and financicrs of project roads,
as well as the gcncral public, nccessary information
on the status of thc Fund to supporl investment
decisionsi and

(e) to make provision for purposes connected with and
incidental to thc forcgoing objects and purposes.

4. Therc shall bc imposition ofroad tolls which shall be set in
accordance with the Public Roads Toll Act.

5. Therc is established a fund to bc known as thc National
Roads Toll Fund, which shall bc opcratcd undcr thc budgcting,
accounting, reporting and auditing framcwork olthe Act.

,

Establishmcnt of
thc Fund.



Sourccs ofthe
Fund

6. Thc sourccs ofthc Fund shall consrst of thc followrng-

(a) road tolls lcvrcd on road uscrs for acccss to and usc of
pro.;ect roads;

(b) fees or chargcs rmposcd on road uscrs accesslng
prqect roads wrth ovcrloadcd axlcs lcvred rn

accordance wlth Part lll of thc Kenya Roads (Kenya
Natronal Hrghways Authorrty) Rcgulatrons, 2013,
section 58 of the Traffic Act and Scctlon 2l of the
East Afrrcan Communrty Vchrclc Load Control Act,
20t6.

(c) monres appropriated by Parhament or otherwlse pald
rnto the Fund by thc Govcmmcnt for thc purposes of
the Fund,

(d) grants and donatrons madc to thc Fund,

(e) any eamings, accruals or rncomc
moneys held wrthrn thc Fund;

gcncratcd from

(0 proceeds from lcvrcs on roadsrdc dcvelopments
rncludrng road srdc statlons whrch form part of the
scopc ol works for pro.;cct roads, as wcll as proceeds
from any access fccs and advertrscmcnts along the
proJcct roads lcvrcd rn accordancc wrth Part II of the
Kenya Roads (Kcnya Natronal Hrghways Authority)
Regulatrons, 201 3,

(g) penaltlcs arrsrng from any brcachcs by a private
partner under an agrecmcnt cntcrcd lnto under sectlon
44' ofthc Publrc Roads Toll Act,

(h) insurancc procccds payablc to a contracting authority
under a prqcct agrccmcnt apphcd as rcrmburscmcnt
rntended to makc good a loss occasroned to and
suffcred by a contractlng authority for an actron of a

servrce providcr only whcrc thc loss suffercd by the
contractrng authonty havc bccn mct from the Fund,
and

(r) money from any othcr sourcc
Cablnet Secretary

approvcd by the

Paymcnts out of
lhc Fund

7. Payments out ofthc Fund shall comprise thc followrng-

(a) payments certrfied by a contractrng authonly as berng
due to a servrcc provrdcr or a toll opcrator under a
proJect agrecmcnt and ln accordancc wrth these
Regulations, excluding-

(r) compensation for polrtrcal cvcnts;

4



Establishment of
Oversight
Commillee.

(ii) terminationpayments;

(b) the approved annual operating budget of the Fund;
and

(c) any other eligible expendinrre incurred in pursuant of
the object and purpose for which the Fund is
established.

8. (l) There is established a committee to be known as the
Ovcrsight Committee which shall consist of.-

Qualifications
for appoinlment.

(a) the Principal Secretary for the time being responsible
for matters relating to finance, who shall be its
chairperson;

(b) the Principal Secretary for the time being responsible
for matters relating to roads;

(c) the Principal Secretary for the time being responsible
for matters relating to planning and statistics;

(d) Attomey-General or his representative;

(e) three other persons being non-public officials drawn
from technical, financial services, social services, life
sciences, consumer rights and legal professions
appointed by the Cabinet Secretary; and

(0 the Officer Administering the Fund, who shall be
Secretary to the Committee.

(2) The Committee may from time to time admit a

representative ofa contracting authority for the time being having a

project road, a representative of the PPP Unit, the Accountant-
General or any other public official it deems fit into its sittings and
participate as an ex officio member.

9. A person shall be qualified to be appointed under
regulation 8(l )(e) as a member of the Committee if that person-

(a) holds a degree in the relevant field from a university
recognized in Kenya;

(b) has proven fund management or other relevant
professional experience;

(c) has served in a position of senior management for a
period of at least 6 years;

(d) has not served in the same entity as an employee in the
preceding 5 years;

5



(e) meets the rcquirements of Chapter six of the
Constitution; and

(f) has no convictions resulting from integrity rclated
matters or civil liabilities.

Functions oflhe
Commitlee.

10. (l ) The Functions and powers of the Committee shall be
to-

(a) review and approve thc annual work programmc and
budget of the Fund;

(b) authorise allocations
budgets;

in accordance with approved

(c) approvc annual reports of the Fund before submission
to the Cabinet Secretary and inform the Cabinet
Secretary of thc annual funding requirements of the
Fundl

(d) approve the opening of bank accounts of the Fund by
the Officer Administering the Fund;

(e) make recommcndations to the Cabinet Secretary on
the declaration and use ofprojectcd surpluses;

(0 authorise withdrawals from the Fund of projected
surpluses upon approval by thc Cabinet Secretary in
accordance with these Regulations-and any guidclines
it approves for this purpose;

(g) approve the systems for the control and oversight of
the operation of the Fund;

(h) approve the recruitment and the terms and conditions
of staff of the Fund;

(i) appoint independcnt advisors to provide it with cxpert
opinion on any matter falling within its mandate that
is deemed to require such expertise, and require the
Officer Administering the Fund to meet the costs, if
any, attendant on such experts or advisorsi

0) establish the Fund's investment policies with respect
to surplus cash;

(k) approve annual financial statement of accounts
prepared by the Officer Administering the Fund;

(l) oversee the performance of the Officer Administering
the Fundl

(m) overscc the performance ofthe Fund;

6



Vacation and
filling ofofficc

(n) pcrforrn any other function necessary to promote the
objccts and purpose of the Fund and consistent with
thesc Rcgulations.

(2) The Committcc shall, in discharging its functions under
thcse Rcgulations-

(a) take such measures and make such recommcndations
to the Cabinet Secretary as it shall be neccssary to
guarantcc, sustain and improve the governance
liamcwork for toll road programmes with the view to
promorrng rhe long-term financial integrity of the
Fund with rcspect to the purposes for which it has

bccn cstablishcdi

(b) mect regularly, and at least once a quarter, to considcr
the affairs, status and operation of the Fund;

(c) adopt such proccdures as shall be necessary to
organize the conduct of its business including the
methods by which meetings shall be convened and
the frequency and quorum thercof, the keeping of
rccords, co-option of persons with such skills as the
Committcc may requirc to better dischargc its dutics
undcr thcsc Regulations, the formation of any sub-
committecs as thc business of the Committee may
demand, and for such other matters as the Committcc
shall dccm fit and nccessary to support its operational
and functional cfficicncy and effectiveness.

ll.(l) A vacancy shall arise under regulation 8(l)(e) where
thc mcmbcr

(a) dics;

(b) rcsigns from office, by notice in writing addressed to
the Cabinet Sccretary;

(c) is adjudgcd bankrupt or otherwise declared to be

insolvcntl

(d) abandons the business of the Fund or fails to attend
thrcc consecutive meetings of the Committee without
a valid rcasoni or

(c) is convicted of an offence involving dishonesty or
fraud or moral rurpitude and sentenccd to
imprisonmcnt for a term exce eding six months.

(2) Thc Cabinct Sccrctary shall appoint the person to fill the
vacancy in thc Committce in accordance with regulation 8( I )(e).

7



OIficer
AdministerinB
lhe Fund.

Functions of
Olficer
Administcring
the Fund.

(3) Thc Cabinct Secretary shall, within seven days of
appointing a person under regulation 8(l)(e) nolify such
appointmcnt by noticc in the Gazette.

12. Pursuant to section 24(5) of the Act, the Cabinet Secretary
shall designate a person, who shall be a public oflicer, to be the
Officcr Administcring the Fund.

13. ( l) The Officcr Administering the Fund shall control the
administration of the Fund, for which purpose it shall causc to be
cstablishcd proper systems for the operation of the Fund-

(2) Thc systcms to bc established under sub-regulation (l)
shall includc the following-

(a) financial management systems;

(b) audit control systems;

(c) documentation and records systems;

(d) human resourcc management systems:

(c) asscts, storcs and supplies; and

(0 reporting systems

(3) The Officer Administering the Fund shall have the
following key functions-

(a) thc preparation ofwork programme and budget ofthe
Fund, and for this purpose shall-

(i) make preparation of the Fund's annual
budget and work plans, and submit the same
to the Committee for approval;

(ii) address projected shonfalls in the
through the budget framework
accordance with the Act and
Regulations;

Fund
in

these

(b) financial control over the administration of the Fund,
which shall include the following-

(i) opening of a bank account and any sub-
accounts of the Fund in a financial
institution approved by the Cabinet
Secretary;

(ii) making payments out of the Fund in
accordance with these Regulations;

8



(iii) causing to be kept proper books of account
and all records of the Fund;

(i") specifying all forms and preparc all funding
documentation required under these
Regulations;

(c) reporting to the Committee on the operations and
performance ofthe Fund, which shall include-

(i) annual financial accounts and reports of the
Fund in accordance with the Act;

(ii) quarterly reports, on a rolling l2-month
basis, of the projected inflows and outflows
ofthe Fund and ofthe Projected Fund Ratio,
and for any projected shortfalls or projected
surpluses and make recommendations to the
Committee for their approval;

(iii) quarterly reports, on a rolling l2-month
basis, on the projected inflows and outflows
ofthe Fund and ofthe Projected Fund Ratio,
as well as statements on how any projected
shortfalls are intended to be addresscd
which reports shall be submitted to
contracting authorities and service
providers, within 45 business days oi the

end of each quarter, following approval by
the Committee:

(iv) quarterly and annual non-financial reports
on thc performance of the Fund in
accordance with Act;

(v) preparation, signature, and with the approval
of the Committee, transmission to the

Auditor-General in respect of each financial
year a statement of account relating to the
Fund in such form and within such timelines
as the Public Sector Accounting Standards
Board established under section 192 of the
Act may from time to time speciry in
accordance with the Act, a copy of which
statement of account shall be filed with the
National Treasury:

Provided that-

(aa) for the purpose of paragraphs
(cXi) and (cXii), the Officer
Administering the Fund, in

9



makrng proJectlons for the
purpose of dctcrmrning surpluses
or addrcssing shortfalls, may takc
lnto account such
macrocconomlc forward-lookrng
assumptlons dcnved from
recognrsed and reputable
indcpcndcnt sourccs for macro-
economic forccasts, to the extent
thcsc arc avarlablc, such
assumptlons to bc uscd both to
produce traffic and revcnue
forccasts as wcll as to forccast
futurc servrcc payments, and
may, at rts dlscrctron, rctarn
advisors for thrs purpose; and

(bb) thc Officer Admrnlstering thc
Fund may recommcnd to the
Commrttee, and the Commrttee
may lssuc, such gurdelines on
condltlons to be met bcforc
surpluses arc declarcd and or
wrthdrawn, taking rnto account
the liabilitics of the Fund, as may
bc necessary for thc bcttcr
carryrng out of thc objects of thrs
rcgulatlon

(d) rnrplcmcnt the Fund's lnvcstment pohcics wrth respect
to declarcd surpluses as cstabhshcd by thc Commrnee,
which shall rncludc-

(r) recommcndatrons on thc declaratron
prolcctcd surpluses and therr usagc
applrcatron;

of
or

(rr) lnvcstment of surplus cash rn approved
Short-Term Lrquid Instruments,

(lll) rarsrng addrtronal resources for thc Fund;

(c) human rcsource managcment wrthrn the Fund, whrch
shall rnclude-

(r) recommcndations on the appolntment of
Fund Sccretanat staffto the Commltteei

(rr) appolntment of rcqurrcd, suitably qualrfied,
rndcpcndent cxperts or advrsors, to prepare
or advrse on thc preparation of the traffic
and toll revcnuc proJcctrons supporting the
estlmatcs of rnflows, and the estlmatcs of
payments to be madc undcr projcct

l0



Addrcssing
shontnlls in thc
Fund.

agrcemcnts supponing the cstimatcs of
outflows. and consuk with lhc contracting
authoritiss and scrvicc providers as

ncccssary;

(iii) mccting the costs of advisors appointed by
thc Committcc;

(iv) pcrforming any othcr function that the
Committce may, consistent with thesc
Regulations, dclcgate and rcquirc to bc
undertakcn.

(4) subjcct to thc approval of the Committee, the Officcr
Administcring thc Fund may outsourcc some of its functions to
agcnts or cxperts and advisors it nray appoint for that purposc,
which appointment shall be in writing, and timc-bound.

(5) Thc act of outsourcing thc performancc of a function of
the Officer Administering thc Fund to an appointed agent, cxpcrt
or advisor shall not divcst thc Officer Administering the Fund of
thc rcsponsibility to cnsurc that the function is effectivcly and
cfficicntly pcrformcd in the public intercst or on behalf of public
scrvice as sct out in thesc Regulations.

14. For thc bctter implcmentation of thc obligations undcr
rcgulation l3(3)(c), (d) and (e), thc Officcr Adnrinistcring the Fund
shall-

(a) providc an cstimate of the Projectcd Fund Ratio for
cach quartcr of thc immcdiatc subscqucnt l2-month
period with the vicw to determining whcther the Fund
shall rcalizc a Projectcd Shortfall or Projccted Surplus
lor thc lorccast pcriod.

(b) upon thc cstablishment ofthc Fund, and for as long as

toll rcvenucs lead to the realization of projcctcd
shortfalls in thc Fund, wherc the Projectcd Fund Ratio
does not cqual or cxcecd I.3, causc to bc appropriatcd
such budgctary allocations as shall bc adequate to
cover the projectcd shortfall.

(c) makc rccommendations to the Committee on the
carrying capacity of the Fund, and thc Committec
shall advisc the Cabinct Secrctary on the advisability
and implications of admitting ncw project liabilities
into thc Fund.

15. ( I ) Projectcd shortfalls in thc Fund shall bc evidcnced by-

(a) contractcd obligations under projcct agreements; and

(b) quartcrly cstimatcs of inflows and outflows of thc

ll

Detcnnining
shonl'alls in
Fund.



Fund Sccrctanal

EI'grbrlrty of
dlsburscmcnls
oul ofFund

Paymcnt
procqlurc by lhc
Ofnccr
AdmlnlslennS
thc Fund

Fund preparcd by the Officer Admrnrstcnng thc Fund

(2) For purposcs of sub-regulatron (l), the Officcr
Admrnisterrng thc Fund shall prcparc and submrt to thc Commlttcc
for approval a dctailed formula lor thc detcrmrnatlon of thc
quantum of proJccted shortfalls, as the basrs for resolutron of such
projectcd shortfalls wrthln thc annual budget framework

l6.The Officcr Admrnrstcnng the Fund shall appornt such
staff, rn consultation with thc Committce, as shall be dcemcd
nccessary to constrtute the Fund Sccretanat for the purposcs of thc
admrnrstratron of the Fund.

17. Drsbursemcnts out of thc Fund shall be bound by thc
followrng broad prrncrplcs-

(a) drsbursemcnts to servlcc provrders and toll opcrators
shall bc on the basrs of contracted obligations of a

contractrng authorrty under a projcct agrccmcnt:

(b) the contractcd obhgatrons shall bc rncluded rn thc
approved annual budgct of thc Fund,

(c) drsbursemcnts to servrce provrders and toll operators
shall be agarnst proper documentatlon as detarled rn

regulatron l8;

(d) disbursement of prolectcd surpluscs shall be subject
to formal approval of thc Cabrnet Secrctary as

dctarlcd rn thesc Regulatrons.

f8.(l) The Officcr Admrnrstcnng (he Fund shall satrsfy
hrmsclf or hcrself, wrth rcspect to cvcry paymcnt. instructron
rccervcd from a contractrng authonty-

(a) that cach payment lnstmctlon is made rn wrrting and
authcntrcatcd by the ccrtrficatc of thc contracting
authonty as to the payment amount, thc nature of
services rcndered or the compensation due agarnst
whrch thc paymcnt rnstructlon is submrttcd and thc
paymcnt rcclplent;

(b) that thc payce's account rs thc samc onc indicated rn

the project agrccment or wherc appropnate thc
payec's account pursuant to the provlslons of thc
lcndcr's drrcct agreemcnt, unless an alternativc paycc
has bcen communicatcd ln wntlng to thc Officcr
Adnrrnistenng thc Fund by a contractlng authonty rn

accordance with a prolect agreement or a lenders'
direct agrcement cntered lnto bctween the relevant
contractrng authorrty, servrcc provrder or thc toll

t2



Right to qucslion
and withhold

Paymenl
instruction.

opcrator and projcct's financicrs, as thc casc may bc,
paynlcnts to which altcrnative payce shall amount to
completc and final dischargc ol the Fund and the
contracting authority to thc servicc providcr and all its
financicrs for that panicular invoicc:

(c) that thc payment processcs of thc Ofllccr
Administcring thc Fund, including thc cxecution of
thc powcrs rcscrvcd fbr him or her under thcse
Rcgulations shall be cornpletcd and paymcnts madc
no latcr than the timc stipulatcd for such payments
undcr a prqcct agrcemcnl.

(2) Thc Officcr Administering thc Fund shall spccify forrns
and documcnts to bc used by contracting authoritics rn submitting
payment rcquests to the Fund, in accordancc with thc rcquircmcnts
of a projcct agreemcnt.

(3) All payment requests to the Fund shall be submitted to thc
Fund not later than 28 days bcfore thc duc datc for such payment,
without prcjudicc to any larger period to the cxtent such is
providcd lbr undcr a projcct agreemcnt.

(4) Any application for paymcnt undcr this regulation shall,
without prcjudicc to any provision in thcse Rcgulations, bc
supported by such documents as may bc rcquircd undcr a projcct
agrcemcnt, includ ing the following

(a) the nanle and address ofthc paycc;

(b) the bank account details of the paycc;

(c) an invoicc liom thc
contract parly;

contractor or othcr eligiblc

(d) any certificatc rcquired from a contracting authority
and any indcpendent cxpcrt undcr thc tcrms of a

projcct agrccmcnt;

(c) a certificd paynrcnt voucher, with all material ficlds
duly populated and vcttcd;

(0 any othcr information as may bc spccified by thc
Officcr Administcring thc Fund under sub-rcgulation
(2) of this rcgulation.

19. Thc Officcr Administering the Fund shall, whcrc it
cstablishcs that thc rcquiremcnts in rcgulation l8 havc not bccn
mct in any niatcrial particular, havc thc right to rcquest for
clarification and rsctification from the contracting authority, and
the powcr to withhold disbursements against invoiccs until such
matters arc resolvcd.
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20. ( l) The Officer Admrnrstenng the Fund shall cause to be

opcncd rn thc namc ofthe Fund such bank accounts for the Fund rn
a bank or banks approved ln accordancc wrth scctlon 28 of thc Act,
as may bc necessary for the purposcs for whrch thc Fund is

cstabhshed

(2) All Labrlrtrcs relatlng lo contracted obllgatrons ofthe Fund

shall rank cqually.

21. Thc Ofhccr Admrnlstcnng the Fund shall ensure that no
bank accounts of thc Fund arc overdrawn.

22. (l) Furthcr to regulatlon l4 and upon the estabhshment of
thc Fund. and until toll rcvcnues collectcd on annual basrs attaln
such a scalc that thc ProJectcd Fund Ratro rs cqual to or excceds
thc pro..ycctcd shortfall, thc OIIiccr Admrnrstcring thc Fund shall
cause to bc approprrated such budgctary allocations as shall bc
adcquate to mcet thc Fund's contractcd oblrgatrons, and thrs shall
bc an ongorng duty untrl such a trmc as toll rcvenues attaln thc
thrcshold cqual to or largcr than thc Prolectcd Fund Ratio

(2) Thc Officer Admrnrstcrrng thc Fund shall, for purposcs of
this regulation, obscrvc the budget process for natronal
govcmmcnt cntrtres as prcscnbed ln thc Act.

23.(l) Wherc and pursuant to rcgulatron l3(3) (c) and (d)
thcrc ls a prolectcd surplus, the Committcc, on the advrce of thc
Olficer Admrnistcnng thc Fund, may recommend to the Cabrnct
Sccretary thc declaratron ofa surplus rn thc Fund.

(2) A prolected surplus may only be declarcd-

(a) wherc thc Fund Ratro cxcceds I 3 of thc l2-month
cstrmatc of forward-tooking oblrgatrons under the
Fundl and

(b) whcrc the Prolccted Fund Ratro rs dcnved agarnst
actual cash balanccs hcld within thc Fund, not
proJcctcd lnflows.

(3) Sublect to sub-rcgulatlon (4) of thrs regulatron, and
rcgulatron 13, prqcctcd surpluscs may bc paid out ol the Fund
rnto thc Natlonal Exchequcr Account, provrdcd such wrthdrawal
docs not cxceed thc amount of thc avarlablc pro1ectcd surplus and
docs not lcad to a pro.;ected shortfall

(4) Whcre surpluses arc taken out of the Fund under the tcrms
of these Rcgulatrons, they shall bc apphed towards support for
road sector devclopment prroritres rncludrng restoratron of any
appropnatrons carher made by Govcmment by way of budgctary
allocatrons lnto the Fund, thc settlemcnt, in full or rn part, of any
soverelgn dcbt contracted towards dcvclopmcnt of road proJects in

l4



Moneys to bc
retained in Fund

Kenya including any viability gap funding fbr road sector projects,
managencnt of contingcnt liabilities arising liom Projcct
agrccmcnts including subvcntions to the Public Privatc Partnership
Projcct Facilitation Fund, thc rcduction of Govemmcnt's annual
road scctor financing dcficits or lor any othcr cligiblc road sector
projcct as may from timc to timc be dctcrmined by thc Cabinet
Secrctary.

24, All rcccipts, savings and accruals of the Fund and the
balancc of the Fund at the close of each financial ycar, shall bc
retaincd for thc purposc for which the Fund is cstablished.

25. Thc Officcr Administcring the Fund shall cnsure thc
administration costs of the Fund shall be a maximum of thrcc (3%)
pcrccnt of the approved budgcts of the Fund.

26. Thc Officcr Administcring thc Fund shall cstablish
systcms, protocols and procedurcs neccssary to cnsurc that

(a) the Fund's cxpenditurc is controllcd and rs

monitorcd, on an annual basis, against thc Fund's
approved revenuc and expcnditure plan;

(b) withdrawals from thc Fund are only for thc purposes
of payment of approved cxpcnditure in accordancc
with thcse Regulations;

(c) thc rccords of cxpcnditure rclating to thc Fund are
kept and maintaincd in accordancc with thc
provisions of thc Act and Regulations made
thcrcunder.

27, In lurtherancc of its mandate undcr these Regulations, thc
Ofllcer Administcring the Fund shall havc powcr

(a) to acccss any project related data that he or she may
nccd from contracting authoritics in funhcrance of
his or her functions with respect to invoicc
scttlcmcntl

(b) to call fbr such additional information with respect to
requcsts for paymcnts out of the Fund as arc
necessary to satisfy the requircments of regulation
l8:

(c) to issuc financial managemcnt guidelincs upon
approval of thc Committcc rclating to thc purposcs
and objccts ofthesc Regulations;

(d) to publish at thc start of cach financial ycar, on its
websitc, the following information -

(i) amount and sourcc of money rcceivcd into

Administrativc
costs.

Superinlendence
ofFund
expenditurc

information
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thc Fund as at thc closc of thc prcvious
financial ycar;

('i) clear crcdit balanccs of availablc lunds for
the currcnt financial ycar;

(iii) quantum of committed cligible cxpcnditurc
for thc currcnt financial year;

(iv) total nunrbcr of projccts and othcr eligiblc
activitics supported undcr the Fund for thc
current financial ycart

(v) such othcr information that Fund
bcncficiarics may rcasonably rcquest, and
approvcd by the Committee, lrom time to
time .

28. Thc existing govemmcnt financial and procuremcnt
Rcgulations shall, to the cxtcnt thcy rclatc to the administration of
public I'unds established undcr the Act, apply in the administration
of thc Fund.

29. The Ofllccr Administcring thc Fund shall prcpare and
submit to thc Committcc and the Cabinct Sccrctary, within thrcc
months after thc cnd of thc financial ycar, an annual Fund
pcrlormancc report rclating to thc previous llnancial year, dctailing
thc cxtcnt to which thc Fund mct its regulatory and dcvclopmcnt
objcctivcs in the pcriod undcr rcvicw, and highlighting challengcs,
threats and opportunities for thc enhanccd effectivcncss of the
Fund in promoting the public interests sccurcd undcr thcsc
Regulations.

30. Thc provisions of thc Act relating to offcnccs by public
officcrs, including financial misconduct, shall apply to these
Rcgulations.

31. (l) The Cabinct Secrctary shall at thc clapsc ol'tcn years
from the date of commenccmcnt of thcsc Regulations cause a

revicw to be conducted of thc performancc of thc Fund in
accordancc with thc requirements of the Act.

(2) The rcvicw shall dctcrmine whethcr the Fund has met the
objcctives for which it was sstablished.

(3) Thc rcport on the rcvicw shall bc submitted to thc Cabinct
for approval.

32. ( l) The Cabinet Sccrctary may, subjcct to thc approval of
thc National Asscmbly, wind up thc Fund wherc thc Cabinct
Secrctary considcrs that the Fund has succcssfully conrplcted thc
specific objectivcs lor which it was creatcd.

Winding Up

t6



(2) Despite the provisions of sub-regulation (l), the Cabinet
Secretary may wind up the Fund if-

(a) the Fund no longer has obligations to eligible
partics under thcse Rcgulationsl

(b) the Commiltee has made its recommendations
supponing such termination, and which opinion
shall have taken into account any views and
representations of any project participant
supported under or through the Fund; and

(c) the Cabinet has considered and approved the
recommendation of the Cabinet Secretary to wind
up the Fund, and Cabinet grants approval for such
winding up to be moved before the National
Assembly.

(3) On the winding up of the Fund -
(a) the Officer Administering the Fund shall call on

the contracting authorities to request from the
respective service providers or other project
parties or their agents financial statements to
confirm any valid outstanding obligations to
service providers or other involved project parties
and commitments for payment;

(b) subject to paragraph (a), the Offrcer
Administering the Fund shall pay any amount
remaining in the Fund into the National
Exchequer Account for the credit of the national
goverffnenti

(c) the Cabinet Secretary shall pay any deficit in the
Fund from the funds of the national govemment
in the National Exchequer Account with the
approval of the National Assembly;

(d) assets other than cash of the Fund shall be
transferred to the National Treasury;

(e) the Fund Secretariat shall be disbanded.

(4) The Officer Administering the Fund shall prepare, and the
Cabinet Secretary shall submit to Parliament and to the Auditor-
General, a final statement of accounts for audit within nine
months from the date of the decision to wind up the Fund.

33. The Public Roads Toll (Public Roads Toll Fund) Rules,
1986 made under the Public Roads Tol[ Act are hereby revoked.

Revocation of
L.N
No.307/1986.
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Public Roads Toll

CHAPTER 407

PUBLIC ROADS TOLL ACT

lDala ofassent lzth July, 1984.1

lDate of commencement: 1st August, 19U-l

An Act of Parllament to provlde for the collocllon of tolls on publlc roads;
to ostabll.h a Publlc Rosds Toll Fund; and tor connoctod purpossg

[1.N. 110n984, L.N. 152y1984, Acl No. '19 of 1984, L.N. 119/1985, L.N.20€v1086, Act No. l8of
1986, L.N. 161n987, L.N. r62/1987, L.N. 522y1988, L.N. 209/1989, 1.N.429/1989, L.N. 63/1990,
1.N.425n990, 1.N.479n991. 1.N.260/1992, L.N. 199/r994. L.N. 27U1994, L.N. 274lr994, L.N.

3011995. Act No. 2007.1

'1. Short lltlo

This Act may be cited as the Public Roads TollAc{, 1984

2. lntorprotatlon

ln this Ac1, unless the conlext otherwise requires-

"commsrclal vehlclo" has the meaning assigned to il in lhg Traffic Acl
(cap. 403);

"hsayy goods vohlcla" means a commercial vehicle whose tare weight
excoeds seven thousand kilograms; and includss semi-trailers and draw bar
trailers irrsspgclive of thsir nominal wsight:

"llght goods vehlcle" maans a commercial vehiclo whose taro woight
do6s not exc€od four thousand kilogrammgs;

"matatu" means a public ssrvic€ vghiclo having seating accommodation
for not more than twenty-livs passengers exdusive of the driver: but does not
include a motor car;

"medlum goods vehlcle" means a commercial vehicle whose tare weight
doos not exceed seven thousand kilogrammes;

"motor ca/' and "motor omnibus" have the meanings rsspectively
assigned to those lerms in tha Traffic Act (Cap. 403);

"ro.ds authorlty" moans any of the authorities established undar the
Kenya Roads Act, 2007 (No. 2 of 2007);

"toll" msans the charges prescribsd in tho Second Schedule leviable
pursuant to thls Act;

"toll collecto/' means a toll collgctor appointed under seclion 4;

"toll road" means a public road or a portion thereof which has been
declarad a toll road under subsection 3(1);

"toll rtation" means a structure on a toll road where toll is payable under
this Act or any electrical or mechanical dovice on a toll road for recording the
liability to pay toll, or any combination of such slructure or dovicoi
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"yehlcla" includes a motor vehicle, a trailer and any other conveyance
used on a road; bul does not include a bicycle, motor cycle, and an animal or
human powered wheeled cart or an agricultural tractor which is not towing a
trailer, whether it is laden or not.

lAct No. 19 of 1984, Sch., Act No. 2 of 2007, Fifth Sch.l

3. Toll statlons, etc.

(1) The Minister may declare any public road or a portion thereof, including
any bridgs or tunnel on a public road, as a toll road for purposes of this Act.

(2) The public roads set out in the First Schedule are declared to be toll roads
for the purposes of this Act.

(2A) The Minister may by Order published in the Gazelte amend the First
Schedule.

(3) The Minister shall provide equipment, buildings or structures and
installations including permanent or movable weighbridges necessary for the
proper functioning of a toll stalion.

(4) Special areas may be designated as toll stations through which different
types of v€hicles shall pass and each toll station shall be conspicuously
signposted in Kiswahili and English.

(5) Every vehicle approaching and procoeding through a toll station shall be
stopped at the toll station and the toll in respect of that vehicle shall be paid to
the toll collector or in such other manner as may be prescribed by the Minister.

(6) The prescribed abstract of this Act and the rules shall be conspicuously
exhibiled in Kiswahili and Engllsh at every toll station.

lAct No.2 of 2007, Fifth Sch.l

4. Appointment of toll colleclors

(1) The Minister shall appolnt toll collectors who shall collect tolls at toll
stations and perform such other duties as may be prescdbed by the Minister for
the purpose of this Act.

(2) Every toll station shall have a stalion manager appointed by the Minister.

4A. Agreements for road managemsnt

(1) The Minister, or a roads authority, may enter into an agreement with a
suilably qualified person to plan, design, construct and manage a public road or
any portion thereof which has been declared to be a toll road for the purposes of
this Act.

(2) A person authorised under subsection (1) shall carry out the activity for
which he is authorised subject to such terms and conditions as may be specifled
in the agreement.

(3) A proposed agreement for the purpose of this section shall be laid before
the National Assembly for approval prior to signature.

(4) The tolling regimo provided for in an agreoment to be enterod into by the
Minister or a roads agency designated by the Minister, shall be laid before the
Nalional Assembly for approval prior to the Minister or roads Authority
designated by the Minister signing such agreement.

6llssue 1l
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(5) Any agreement entered into by the Minister or a roads agency pursuant lo
subsection (1) without the approval of the National Assembly shall be null and
void.

lAct No. 2 of 2007, Fifth Sch.l

48. Levylng of tolls pursuant to agreement

(1) A person with whom the Minister or a roads agency enters into an
agreement pursuanl to section 4A shall be entitled to levy toll, and collect monies
payable as toll on such toll road, or portion thereof, for his or her own account
during the said period, and may for that purpose erect a toll station or toll stations
and facilities in connection therewith, including permanent and movable
weighbridges, on the toll road or portion of thereof.

(2) The person referred to in subsection (1) shall only be entitl8d to levy toll in
accordance with the agreement with the Minister or the roads agency and the
amount of such toll shall be subiect to approval by the Minister.

(3) The Minister shall notify all tolls approv€d under subsection (2) in the
Gazette.

(4) The person referred to in subsection ('l) shall be entitled to appoint toll
collectors and station managers in respecl of the toll road in respect of which
thero is an agrsement subject to the t€rms of such agreemsnt.

(5) Th6 person shall maintain a record of ths payment of tolls and submit it to
the Minister or road agency, as the case may be, in accordance with the terms of
lhe agreement.

lAct No. 2 of 2007, Fmh sch.l

5. Lovying of tolls

(1) Tolls, other than those to be levied at Mtwapa Bridge and the New Nyali
Bridge, shall be levied in accordance with the rates prescribed in Part I of the
Second Schedule.

(2) Tolls for Mtwapa Bridge and the New Nyali Bridge shall be levied in
accordance with the rates prescribed in Part ll of the Second Schedule.

(3) Th6 Minister may, by order published in the Gazetfe, amend lhe Second
Schedule.

(4) Deleted by Act No. 2 of 2007, Fiflh Sch.

[Act No. 2 of 2007, Fifih Sch.]

6. Receipts to be issued and rocords to be kept

(l) A receipt or ticket in the prescribed form shall be issued on the payment
of a toll.

(2) A record of the payment of tolls shall bs maintainod at evory toll station
and the station manager shall make and submit or cause to be made and
submitted to the Minister monthly returns of the payment in the prescribed form.

7. Deletod by Act No. 2 of 2007, Fifth sch
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8. Offonces and panaltles

(1) Any psrson who-
(a) drives a vehicle through a toll station excspt by the route designated

for the passago of that vehicl6: or
(b) refuses to stop a vehicle at a toll station and to pay the toll; or

(c) fraudulently or forcibly drives a vehicle through a toll station Wthout
paying tho toll,

shall be guilty of an offence and liable to a line not exceeding fve thousand
shillings or to imprisonmsnl for a tsrm not sxceoding six months or to both.

(2) ln addition to the penalty under subsection (1) the court shall order the
offsndar to pay the prescribed toll where tha offence is one of failing to pay the
toll.

9. Rules

The Minister may make rules generally for the better c€rrying into effect the
provisions of this Act and may, by those rules, prescribe anything which under
this Act may bo prescribsd.

10. Offencescognllabl€

Offences under lhis Act shall be cognisabls to ths police

lAcl No. 1 9 of 1 984, Sch.I

1'1. Powor to exempt

The Minister may, by notico in the Gazatte, exempt any vghic-le or any class
or classes or description of vehicles from all or any of the provisions of this Act.

lAd No. 19 ot 1984, S.fi.|

FIRST SCHEDULE
Is€dbn 3.1

[1.N. 119/1985, L.N.208/1986, L.N. 162/1S87, L.N. 522,t088, L.N.209/1989, L.N.63/19S0, L.N
'132,/1990, L.N.42511990, L.N. 199/1S94, L.N. 27311994.1

TRANSIT TOLL STATIONS

Location Public Road

1. Busia (Kenya)

2. Amagoro (Malaba)

3. lsebania

4. Namanga

5. Lunga Lunga

6. Tavetra

7. Lokichokio

Road 81

Road A104

Road Al
Road A104

Road A14

Road A23

Road A1

IIls8u6 1l
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Fl RST SCH EDULE----continued

Public RoadLocetion

8. Liboi
9. Mariakanl
'lO. Athi River

11. Gllgil
12. Moyals
13. Mandera
14. Lodwar
15. Garissa
16. lslolo

Road A3
Road 4109
Road A1(M
Road AlO4
Road A2
Road Bg

Road A1

Road A3
Road 42

SECOND SCHEDULE
[S6don 5.]

TOLLS
lL.N. 152/1984. L.N. l E1/1987, L.N. 429/1969, L.N. .u9/1S91, L.N. 260n 992, L.N. 27411S94. L.N

PART I

RATE OF TOLL TO BE CHARGED FOR A S'NGLE
JOURNEY

CATEGORY OF
VEHICLE

TRANSIT TRAFFIC TO AND FROM'

Tanzania
US$400 km

Other P.T.A./COMESA
Countles

US$/100 km.

Rigid chassls with up to 3
axles without a bailer .. 8.00 6.00

Heavy goods vehides
with more than 3 axles
and all articulated
vehiclos 16.00 10.00

Ail buses .. 8.00 5.00

'1. Vehicles bsaring Konyan registration are for the time being exempted.

2. All articulated vohicles consisting of a combination of eilher Kanyan head
Irrith forsign registersd trailer or Kenyan trailer with forsign registered head
shall be dosmed to be wholly forsign regist€red and the respectivo toll rates
shall apply.

9 llsouo 1l
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CHAPTER 407

PUBLIC ROADS TOLL ACT

SUgSIDIARY LEGISLATION

[3ub.ldl.ry!

Pdge
13

Ltst of Substdgry Legslation

I Publlc .osds toll (Publrc Roads Toll Fund) Rules, 1984
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lSubsldirryl

PUBLIC ROADS TOLL (PUBLIC ROADS TOLL FUND) RULES, 1986
It.N.307/1986.I

l. These Rules may b€ cited as the (Public Roads Toll Fund) Rules, 1986 and sha be
deemed to have into operation on the lst August, 1984.

2. ln this Rules unless the conlext otherwise requires-

"financial ysa/' means the period ,rom 'lst July in any year to the 3oth June in the
immedialely succeeding year (both days inclusive);

"fund" means the Public Roads Toll Fund established under section 7(1) of the
Public Roads Toll Act:

"officer admlnlsterlng th6 Fund" means the accounting officer responsible for
the Vote of th6 Ministry for the time being responsible for roads or any other person
appointed by him in writing to administer the Fund on his behalf.

3. The purpose and object of the Fund shall be to provide additionat funds required for
the operation ol toll statjons and for maintenance of roads.

/f. (1) The initial capital of the Fund shall be KE10 appropriated by Parliament in the
1985/S6 tinancial year.

(2) The surplus realized in any year from the operation of the Fund shalt be added to
the initial capital.

5. The oxpenditure on operation of toll stations and main(enance of roads shall be on the
basis of, and be limited to, the annual budget (on receipts and expenditure) which shall be
submitted to the Treasury for approval before the beginning of the financial year to which
the budget relates.

6. The Govemment procurement procedure shall strictly be adhered to.

7, All moneys collected as tolls under the Public Roads Toll Act sha be paid into the
Fund.

8. All receipts. savings and accruals of the Fund and the balance of the Fund at the close
of each financial year, shall be .etained for the purpose of which the Fund is estabtished.

9. The officer administering the Fund shall--
(a) supervise and controlthe admlnistralion ofthe Fund;

(b) if he thinks fit. impose conditions as the use to be made of any expenditure
authorized by him or on his behalf and such conditions may impose any
reasonable prohibition, restriction or requirements concerning such use or
expendltu.e;

(c) cause to be kept all proper books of accounts and other books and records
in relation to thg Fund and to all th6 various activitigs and undertakings
financed by the Fund:

(d) transmit to the Cont.oller and Auditor-ceneral, in respect of each financiat
ygar and within four months after the end thoreof a statem€nt ot account
relating to the Fund, prepared and signed by him, specifying tncome to the
Fund, and showing the expenditure incuned ftom the Fund, in such details
and with such additional inrormation as he may de€m to be proper and
sufficient for the purpose of examinaton and audit by the Controller and
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Aud or-General in accordance wth sscton 18(2) of the Exchequer and
Aud[ Aci (Cap 412) as the Tr€asury may from trme to trme dlrecl, snd
every s[atcmsnt of account shall rndude details of the balancs betwEen the
assets and llabrlltles of the Fund, and rndrcate the financral status of the
Fund, as at the end of lho financral ysar concemed

[3ubrldl.ryl
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Finance No- 82020

(ix) equipment, machinery and motor vehicles
for the official use by the Kenya Defence
Forces and National Police Service.

PART Vtr_TAX APPEALS TRIBT]NAL

23. Section 13 of the Tax Appeals Tribunal Act, 2013,
is amended in subsection (6) by insening the words "or
documents" immediately after the word "appeal".

PART VIII - MISCELLANEOUS

24. Section 2 of the Public Roads Toll Act is
amended -

(a)by deletirg the definition of the term "toll
collector" and substituting therefor the following
new definition -
"toll collector" means a public toll collector
appointed under section 4 and includes a private
toll collector appointed under section 48;

(b)by inserting the following new definitions in
proper alphabetical sequence -
"base toll rate" means the unit rate prescribed by
the Minister under section 4A for the calculation
of applicable tolls;

"Fund" means the National Roads Toll Fund
established under section 6A;

"Minister" means the Cabinet Secretary for the
time being responsible for matters relating to
roads.

25. Section 3 of the Public Roads Toll Act is
amended -

(a) by inserting the following subsection immediately
after subsection (l)-

(lA) Notwithstanding subsection (l), a private
toll collector shall only levy toll and collect
monies payable on a public toll road constructed

lcctioD 13 of No.
40 of 2013.

s.ctiotr 2 ofClp
Q7.

s.ction 3 of Cap.
&1.
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under an agre€ment entered into under section 4A..

(b) by deleting subsection (2) and substituting therefor
the following new subsection-

(2) The statioDs specified il the frst column of
the First Schedule are declared to be transit toll
stations for the public roads respectively set out in
the second column.

(c) by deleting subsection (5) and substituting therefor
the following new subsection-

(5) The toll in respect of every vehicle
approaching and proceeding through a toll station
shall be paid to the toll collector in such mamel as
may be prescribed by the Minister.

26. Section 4A of the Public Roads Toll Act is
amended -

(a) by deleting subsection (3);

(b) by deleting subsection (4);

(c) by deleting subsection (5).

27. Section 48 of the Public Roads Toll Act is
amended -

(a) by inserting the following proviso immediately
after subsection (1)-

Provided that the agreement may prescribe
alternative arrangements for the levying, collection
and administration of tolls and management of toll
inftastructure .

(b) by inserting the following proviso immediarcly
after subsection (2)-

Provided that the Minister may prescribe the base
toll rate in the agreement and permit the person
referred to in subsection (1) to adjust, vary or
otherwise revise the toll in accordance with an
adjustment mechanism provided in the agreement.

2E. The Public Roads Toll Act is amended by
irserting the following new section immediately after

2020

Crp.40?.

s.ctiotr 48 ofcrp
4t.

scaaios on Cip.
1{)7.
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by

No. t

6A. (l) The Minister responsible for
the National Treasury shall establish a Fund
to be known as the National Roads Toll
Fund under the Public Finaace Management
Act,2012.

(2) All tolls, except transit tolls,
collected by the persons appointed under
section 4 shall be remitted to the Fund.

(3) The purpose of the Fund shall be to
provide funds for the-

(a) proper functioning of toll roads and
toll stations; and

(b) development, repair or maintenance
of roads as the Minister may direct,
taking into account regional
balancing.

(4) The Fund shall be administered in
accordance with section 24 of the Public
Finance Management Act,2012, and the
regulations made thereunder.

29. Section 8 of the Public Roads Toll Act is amended

(a) deleting the words "shall be guilty of an offence
and liable to a fine not exceeding five thousand"
appearing in subsection (1) and substituting
therefor the words "commits an offence and shall
upon conviction, be liable to a fine not exceeding
fifty thousand.";

@) inserting the following new subsection
immediately after subsection (2)-
(3) Notwithstanding subsections (1) and (2), the
penon with whom the Minister enters into an
agreement under section 4A may collect the
unpaid tolls from defaulten as a civil debt

scction t of
Cry.40?.
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recoverable summarily.

30. Section I I of the Capital Markets Act is amended
in subsection (3) by inserting the following new paragraph
irnmediately after paragraph (g)-

(ga) license, approve and regulate private equity
and venture capital companies that have
access to public funds.

31. Section 18 of the Capital Markes Act is amended
in subsection (l) by deleting the words "and paying
beneficiaries from collected unclaimed dividends when
they resurface" .

32. Section 204A of the Insurance Act is amended in
subsection (3) by inserting the expression "within thirty
days" immediately after the word "may".

33. Section 5 of the Kenya Revenue Authority Act,
1995, is amended by inserting the following new
subsection immediately after subsection (2)-

(2A) The Authority may establish an institution
to provide capacity building and training for the
better carrying out of its functions.

34. Section 16 of the Kenya Revenue Authority Act,
1995, is amended in subsection (l) by inserting the
following new paragraph immediately after paragraph
(b)*

(ba) any commission received by the Authority for
collecting any revenue on behalf of a county
govemment or govemment agency:

Provided that such commission shall not
exceed two per cent of the total revenue
collected on behalf of the county govemment
or government agency.

35, The Kenya Revenue Authority Act, 1995, is
amended by inserting the following new section
immediately after section 20-
LimirAtion of actions. 20A.1*gal action against the Authority

shall not be instituted unless-
(a) it is commenced within three years

2020

Amcndment of
scction I I of
Cap.485A.

Amcndrnent of
scction 204A of
Cap.487

AmcndmeDt of
scction 18 of
Cap.485A.

Amcndment of
scction 5 of No
2 ot 1995 .

Amcndment of
scction 16 of
No. 2 of 1995.

Inscrtion ofa
ncw scction
204 in No. 2 of
1995.



4

THE REPUBI-IC OF KENYA

LAWS OF KENYA

STATUTORY TNSTRUMENTS ACT

NO. 23 0F 2013

Revissd Edition 2018 [2013]

Publishsd by the National Council for Law Reporting
with the Authority of the Attomey€eneral

www.ksnyalaworg



lRev 20181 No, 23 of 2013
Statutory lnstruments

NO. 23 0F 2013

STATUTORY INSTRUMENTS ACT

ARRANGEMENT OF SECTIONS

PART I- PRELIMINARY

Soction
1. Short tltle.
2. lnt8rpretiation.

3. ApdicsUon.
4. Objocl of the Ac1.

PART II_ CONSULTATIONS BEFORE MAKING STATUTORY INSTRUMENTS
5. Consultalion before making statutory instruments.

5A. Exdanatgrymgmorandum.

PART III- REGULATORY IMPACT STATEMENTS
6, Rsgulatory impact stat€ments.
7- Contents of regul8tory impacl Etatements.

8. Notification of regulatory impac{ statoments.
9. Whsra r69ulatory lmpasl statemonts may be unnocessary

PART IV - PARLIAMENTARY SCRUTINY OF STATUTORY INSTRUMENTS
10. Purpose of Part.
1 1 . Laying of statulory insuuments befors Parliamont.
12, Referral to thB Committoe.
13. Relevantconsiderations.
14, Exemptions.
15. Commltt66 Reporl.
'16. Notice to ragulation-making authority.
17. Tabling ofthe Report.
18. Annulment.
19. Rovocation.

PART V - STAGED AUTOMATIC EXPIRY OF STATUTORY INSTRUMENTS
20. Purposes of Part.

21, Automatic rsvocauon of statutory instruments.

PART VI - GENERAL PROVISIONS
22, Publication of instrumanis.
23. Commonc€mgnt of slatutory instrum€nts.
24. Exercbo of powors,

25. Fees and charges.
26. Fo.ms.

PART VII - TRANSITION AND SAVING
27. Transllion and saving.
2A. Ac{ions necessary aier lhe effoc{ive date.

SCHEDULE_ EXPLANATORY MEMORANDUM

3



I

No. 23 of 2013 lRev.2018l
Statutory lnstruments

4. Obloct of ths Act

The objoct of this Act is to provide a mmprehensive regime for the making,
scrutiny, publication and operation of statutory instruments by-

(a) requiring regulation-making authorities to undertake appropriate
consultation before making statutory instruments;

(b) requaring high standards in the drafting of statutory instruments
to promote their legal effectiveness, clarity and intelligibility to
anticipatsd users;

(c) improving public access to statutory instruments;

(d) establishing improved mechanisms for parliamentary scrutiny of
statutory instruments: and

(e) establishing mechanisms to ensure that statutory instrumenls are
periodically reviewed and, ifthey no long6r have a conlinuing purpose,
repealed.

PART II _ CONSULTATIONS BEFORE
MAKING STATUTORY INSTRUMENTS

5. Con3ultatlon bsfore maklng statutory lnstruments
(1) Before a regulation-making authority makes a statutory inslrument, and in

particular where the proposed statutory instrument is likely tc-
(a) have a dlrect, or a substantial indlrect offect on business; or
(b) restrictcompetition;

the regulation-making authority shall make appropriate consultations with persons
who are likely to be affected by the proposed instrument.

(2) ln determining wh6ther any consultation that \rvas undertaken is appropriate,
the regulation making authority shall have rogard to any relevant matter, including
tho ext6nt to which the consultation-

(a) drew on the knowledge of persons having expertise in fields relevant
to the proposed statutory instrument; and

(b) ensured that persons likely to be affected by the proposed statutory
instrument had an adequate opportunity to comment on its proposed
content.

(3) Without limiting by implication the form that consullation referred to in
subsection (1) might take, the consultation shall-

(a) involve notification, either directly or by advartisement, of bodies that,
or of organizations repr€sontative of persons who, are likely to be
affected by the proposed instrument; or

(b) invite submissions to be made by a specified date or might invite
participation in public hBarings to be held concerning the proposed
instrument.

54. Explanatory memorandum
('l) Every statutory instrument shall be accompanied by an explanatory

memorandum which shall contair}-
(a) a statement on the proof and demonstration that sufficient public

consullation was conducted as required under Articles '10 and '118 of
the Constitution;

6
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(b) a brief statemont of all the consultations undertaken before the
statutory instrument was made;

(c) a brief statement of the way the consultation was canied consultation;
(d) an outline of the results of the consultation;
(e) a briet explanation of any changes made to the legislation as a result

of lhe crnsultation.
(2) Where no such consultations are undertaken as contemplated in subsection

(1), the regulation-making authority shall explain why no such consultation was
undertaken.

(3) The explanatory memorandum shall contain such other informalion in the
manner specified in the Schedule and may be accompanied by the regulatory
impact statement prepared for the statutory instrument.

IAct No. 4 of 2018, Sch.l

PART III _ REGULATORY IMPACT STATEI\,iIENTS

6. Regulatory impact statomonts

lf a propossd statutory instrument is likely to impose significant msts on the
community or a part of the community, ths regulation making authority shall, prior
to making the siatutory instrumenl, prepare a regulatory impacl statement about
tho instrument.

7. Contonls of rogulatory impact statements
('l ) A regulatory lmpact statement shall lnclude the following information about

the proposed statutory instrument in clear and precise language-
(a) a statement of the objectives of the proposed legislation and the

reasons for them:
(b) a statement explaining lh6 effact of ths proposed legislalion, including

in the case of a proposed legislation which is to amend an existing
statulory instrument the eflect on the operation of the existing
statutory instrument;

(c) a statement of othsr practicable moans of achioving those objectives,
including other regulatory as well as non-regulatory options;

(d) an assessment ofthe costs and benefits ofthe proposed statutory rule
and of any other practicable means of achieving the same objectives;

(e) the reasons why th6 other means ara not appropriate;
(0 any other matters sp€ciried by the guidelines;

(g) a drafl copy of the proposed statutory rule.

(2) The assessment of the costs and benefits shall include an assessment of
lhe economic, environmental and social impact and the likely administration and
compliance cosls including resource allocaton costs.

(3) The responsible Cabinet Secretary shall ensure that independent advice as
lo the adequacy ofthe regulatory impact statement and ofthe assessment included
in the regulatory impacl statement is obtained and considered in accordance with
the guidelines.

(4) The responsible Cabinet Secretary shall before a statutory rule in respect
of which a regulatory impact statement is required is made, give a certificate in
writing specifying that-

7
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Briefinq Note

lnformation demonstrating Compliance by the National Treasury with Section 5A of the Statutory
lnstruments Act, 2013

Background lnformation
On 30th June 2020, the amendments to the Public Roads Toll Act received force of law through the enactment
of the Finance Act 2020. The main purpose of the amendments to the Public Roads Toll Act, was to empower
persons who enter into agreements with the Cabinet Secretary responsible for roads to collect road tolls for
the roads which are subject to such agreements.

The amendments to the Public Roads TollAct also empowered the Cabinet Secretary for the National Treasury
to establish the National Roads Toll Fund under the Public Finance [4anagement Act 2012, for the deposit and
administration of the tolls collected under the Act, These legal developments make it possible for Kenya to
implement a national road tolling programme under the PPP framework.

The NRTF Regulations, therefore, seek to create administrative mechanisms for the implementation of the toll
road projects under the public private partnerships framework and the enabling provisions of the Public Roads
Toll Act, 1984. The National Roads Toll Fund Regulations simply create a Fund, and a governance and
administrative framework for its operation. The National Toll Fund will however require prefunding, which will
be done through the National Budget Framework.

Compliance with the Statutory Process
We have compiled a detailed account of the statutory steps undertaken in accordance with the following themes
set out under Section 5A of the Statutory lnstruments Act:

(a) a statement on the proof and demonstration that sufficient public consultation was conducted;

(b) a brief statement of all the consultations undertaken before the Regulations were made;

(c) a brief statement of the way the consultation was carried out;

(d) an outline of the results of the consultation; and

(e) a brief explanation of any changes made to the legislation as a result of the consultation.

A. A statement on the proof and demonstration that sufficient public consultation was conducted;

The National Treasury confirms that it adhered to the requirements under the Statutory lnskuments Act, 2013
(herernafter'the Act'), to satisfy the public participation requirements in regulatory instrument development and
that the public consultation process was sufficient. The National Treasury further confirms that the
documentation submitted herewith in demonstration of the adequacy of public consultation conducted for this
process is comprehensive, accurate and a true representation of the public consultation process undertaken.

B. A brief statement of all the consultations undertaken before the Regulations were made;

1 . On Friday 3d April 2020, the Notice of preparation of a Regulatory lmpact Statement was published in

the Kenya Gazette (Gazette Notice Number 2797). This publication was made in compliance with section
B (1) of the Statutory lnstruments Act, 2013 which requires that a regulatory lmpact Statement be notified
in the Kenya Gazette and in a newspaper likely to be read by people particularly affected by the proposed

statutory instrument.



2. On the same day, the draft NTF Regulations and the Regulatory lmpact Statement were uploaded on

the National Treasury and the PPP Unit websites, giving the public twenty-one (2'l) days until 24th Aoril

2020, within which to submit their comments/memoranda on the draft regulations.

3. On Monday 6h, 14h and 20'h April 2020, further notices inviting submission of memoranda by way of
public participation by 24ttt April 2020, were published in the both the Nation and Standard Newspapers.

4. Additional specific emails were simultaneously sent to the Matatu Owners Association, Kenya Truck

Owners Association, Kenya Transporters Association, Kenya Association of Manufacturers, Chamber of

Commerce, Federation of Kenya Employers, Consumer Federation of Kenya, Katiba lnstitute, the Fourth

Estate, the Transport Committees ol the Senate and the National Assembly, the Council of Governors,
the Governors of the Counties of Machakos, Kiambu, Nakuru, Uasin Gishu, Kitui, Nairobi and Mombasa,

the Kenya Private Sector Alliance, the Law Society of Kenya, the lnstitute of Certified Public Accountants
and the lnstitute of Certified Secretaries.

5. On Thursday th April 2020, hard copy letters were dispatched to the Chairpersons of the Transport

Committees of the Senate and the National Assembly, the Council of Governors, the Governors of the

Counties of Machakos, Kiambu, Nakuru, Uasin Gishu, Kitui, Nairobi and Mombasa, the Chairperson of
and the Chief Executive Offlcer of the Council of Governors, the Directors General of Kenya National

Highways Authority, Kenya Urban Roads Authority and Kenya Rural Roads Authority, the PPP

Committee and Directors General and Heads of Department of the National Treasury .

6. The PPP Unit publicised the public participation process on twitter under the PPP Unit's offlcial Twitter

handle, which generated signiflcant chatter (both positive and negative).

C. A brief statement of the way the consultation was carried out;

The PPP office furnished email contacts through which members of the public could submit their comments.

The PPP Office Twitter handle was available for submission of comments. Additionally, physical boxes for

handwritten public comments were strategically positioned at the PPP offices at 6th Floor of Kenya Re Plaza.

ln view of the public health threat of COVID-19, and the Presidential Directive on this matter made on 17th

March, 2020, it was not possible to hold public hearings in various counties on the Regulations as earlier

envisaged.

D. An outline ofthe results ofthe consultation; and

Written submissions were received from a wide cross section of interested institutions including the Rift Valley

Connect (RVC), the World Bank, Consumers Federation of Kenya (COFEK), Members of the PPP Committee,

the lnstitute of Certified Public Accountants of Kenya, KeNHA, County Governments, the Motorists Association,
law flrms and various individuals.

The Unit mllated the comments and compiled a matrix categorising the responses into 6 thematic areas

namely: Establishment of the Fund, Operationalisation of the Fund, Governance, Levying of Tolls, Tolling

System and lnfrastructure and a General comments section. The detarled matrix is attached for information.



0n various dates in December 2020 and following the date of Bh December 2020, when the draft Regulations
were submitted to the Office of the Attorney General, both the World Bank Group and the Vinci Highways

Consortium, the entity awarded the tender to construct the Nairobi Mau Summit Toll road project, made appeals
for a further review of the said draft Regulations, to address the concems they raised.

The Directorate held direct meetings with both the Vinci Highways Consortium (VHC) and the World Bank

Group on their concerns, all of which were discussed. A summary of the key issues that arose and how they
were dispensed with is attached herewith.

Following incorporation of the amendments suggested by VHC and the World Bank and prior to submission of

the finalized draft Regulations to the Office of the AG, on 11t February 2021,lhe Directorate sought for

comments on the Regulations from the National Treasury. On 22nd February 2021, lhe Directorate received

comments on the Regulations from the Office of the Principal Secretary and the Department of Macro and

Fiscal Affairs. The comments were considered by the PPP Directorate and the required amendments duly

incorporated into the Regulations. The matrix of their comments highlighting the adopted amendments is

enclosed.



E. A brief explanation of any changes made to the legislation as a result of the consultation.

Summary of Amendments Made to the Public Finance Management Act National Roads Toll
Fund) Regulations 2021, following review of stakeholder comments,

ln addition, to refinements on drafling language from the legal draftspersons at the Offlce of the Attorney

General, the following is a summary of the key amendments made to the Regulations:

Specificity on the powers pursuant to which the Regulations have been made. While mention of the

establishment of the Roads Toll Fund is contained in the Public Roads Toll Act, Regulations for the

management of public funds are made pursuant to Section 24(4) of the Public Finance lr/anagement

4c1,2021

2. Definitions: The following additions have been incorporated:

a. Clarity that an 'Authorized Toll Collector' includes a relevant Conkacting Authority or a private

party authorized by a Contracting Authority.

b. Recognition of the national government 'budget framework" as the framework within which

annual budget shortfalls will be catered for.

c. lntroduction of the 'carrying capacity of the Fund' as a measure to ensure that new project

liabilities are only admitted to the Fund following due diligence and advice from the Committee

and recommendations to the Cabinet Secretary on the implications thereof.

d. 'Financial yeai' is now defined to provide alignment of the reference with the meaning under

the Constitution.

e. Specificity on the precise ratio that will apply to the phrase 'Projected Fund Ratio' and clarity

of the applicable period has been provided. Accordingly, the ratio has been enhanced from

the previous 1.05 to 1 ,3 times of the projected future lnflows plus any moneys currently held

within the accounts of the Fund divided by the prolected future Outflows of the Fund up to that

future date, calculated for twelve fonvard rolling months.

f. Enhancement of the ratio that shall be considered as the'Projected Surplus" from '1.10 in any

projection period to 1.3. Further clarity has been provided to the effect that this projection shall

apply where cash balances, excluding prolected inflows within the Fund are the basis for

determining the Projected Fund Ratio.

g. Deletion of the terminology "termination payments' as this is catered for in the respective

Project Agreements.

3, The imposition of tolls pursuant to the Public Roads Toll Act has been expressly included as an

important cross reference in the Public Finance lr/anagement Act, Regulations. (Regulation 4).

4. Repetitive language within the objects and purpose and the establishment of the Fund has been

removed and greater clarity provided under each. (Regulations 3 and 5).

5. Sources of finances for the Fund have been enhanced to include proceeds from levies from roadside

developments, fees for access and advertisements and penalties from breaches of tolling
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arrangements by private partners. Where applicable, the statutory basis for the various sources of the

funds has also been incorporated. (Regulation 6).

6. Membership of the Oversight committee has been expanded to include 3 members from the private

sector appointed by the CS, the PS responsible for roads and the offlcer Administering the Fund. The

qualifications for the appointment of the private members have also been prescribed as well as

provisions on vacation and filling of office for the private members specified. (Regulations 8, 9 and 1 1).

7. The functions of the Oversight Committee have been streamlined and mundane administrative and

routine tasks expunged. (Regulation '10).

8, Alignment has been made to the requirements of the Public Finance Management Act, for the

designation as opposed to the appointment of the Officer Administering the Fund. (Regulation 12).

9. The presentation of the functions of the Officer Administering the Fund (OAF) has been overhauled to

set out the overall purpose of the Fund, clarify the systems for the proper operation of the Fund and

itemize in more explanatory detail, the key functions of the OAF.(Regulation 13).

10. Bank statements, financial statements and statements of amounts held within the designated Fund

accounts have been expunged from the evidence that is required to determine Pro1ected Shortfalls,

(Regulation 15).

1 1. Disbursements from the Fund have been expanded to include 'Toll Operators' in addition to 'Service

Providers', based on conkacted obligations to a Contracting Authority under a Prolect Agreement.

(Regulation 17).

'12. A more elaborate process for the 'Payment Procedure by the officer Administering the Fund' has been

included. This includes specifications of payment timelines and the format for submitting payment

requests as well as a prescription of the appropriate supporting documentation to facilitate payment.

(Regulation 18).

13. To reflect parlpassu treatment of the Fund's liabilities, a provision has been included to clarify that all

liabilities relating to contracted obligations of the Fund shall rank equally. (Regulation 20).

14. To facilitate the initial establishment of the Fund, a provision for the procedure for the pre-funding of

the Fund, as a national budget appropriation, has been introduced. (Regulation 22).

15. An important proviso has been introduced for the determrnation of a pgected surplus and to guard

against any irregular utilization of anticipatory cash flows, to the effect that the declaration of a
projected surplus can only be derived from a Projected Fund Ratio that has been calculated against

actual cash balances within the Fund and not pro1ected inflows. (Regulation 23).

16. ln line with the Public Finance Management Regulations, express provision has been made within the

Regulations to cap administrative costs at 3% of the approved budget of the Fund. (Regulation 25).
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17. The provisions on 'Access to lnformalion' have been expanded to require the OAF to publish on the

Fund's website at the start of each linancial year, specifled financial information, including the Fund

inflows and sources thereof; the credit balances of available funds for the cunent financial year; the

quantum of committed eligible expenditure; the total number of projects and other activities supported

by the fund for the cunent financial year; and such other information that Fund beneficiaries may

reasonably request and approved by the Committee from time to time. (Regulation 27)

18. A new provision on 'Submission of Annual Performance Reports' to the Committee by the OAF within

3 months of the end of the flnancial year has been incorporated, together with the salient themes of

what this annual report should include. (Regulation 29).

19, The Winding Up provisions have been expanded to ensure that the winding up of the Fund by the

Cabinet Secretary can only take place once all the Project Agreements have been terminated/expired;

the Committee has made recommendations supporting such termination taking into account views and

representations of project participants; and the Cabinet has considered and approved the

recommendation of the Cabinet Secretary to wind up the Fund through the prescribed process lhat

requires National Assembly approval. These conditions shall apply conjunctively. (Regulation 32)

20. The revocation of the Public Roads Toll (Public Roads Toll Fund) Rules, 1986 made under the Public

Roads Toll Act, has been provided for. (Regulation 33).

THE NATIONAL TREASURY


