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1.0 PREFACE

Mr. Speaker Sir,

On behalf of the I\«é{mbers of the Publi¢ Investments Committee, I beg to move the adoption
of the Special Report of the Committez on the centract between the National Cereals and
Produce Board and M/s Frad Supplies and General Contract Limited for the supply of maize.
The Public Investments Committee is a Select Committee established under Stancing Order

No. 206 and is responsible for the examination of the working of public investments. The

Committee was constituted in May, 2013 pursuant to Standing Order 206.

Committee Mandate
The Committee is mandated to do the following:-

(a) examine the reports and accounts of the public investments;
(b) examine the reports, if any, of the Auditor General on the public investment;

(c) examine, in the context of the autonomy and efficiency of the public investments,
whether the affairs of the public investments, are being managed in accordance with

sound financial or business principles and prudent commercial practices.
The Committee shall however not examine:-

(a)matters of major Government policy as distinct from business or commercial

functions of the public mvestments;
(b)matters of day-to-day administration; and,
(c)matters for the consideration of which machinery is established by any special statute

under which a particular public investment i established.

The procedure of a Select Commirtes and other related matters thereto is covered under

Stancing Order No. 173 — 203. The Committes has power, under the provisions of article 125
of the Constitution, section 14 of the National Assemblv (Powers and Priviieges) Act (Cap.
&), the State Corporations Act (Cap. 446) and the Public Audit Act (Cap. 412), to summon

witnesses, examine them on oath and receive evidence.

Special Report on the Contract between National Cereals and Produce Board and M/s
Erad Supplies and General Contracts for Supply of Maize 1
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Comrnittee - 2013

Committee Membership
The Commitiee consisted of the following Members:-

(1) Hon. Ada_nff{aynan. MP - ChairPerson

(2) Hon Kimepi Ichung’wah, MP i}’\/ice Chzirperson

(3) Hon. Sammy Mwaita, MP

(4) Hon. Comelly Serem, MP

(5) Hon. Bare Shill, MP

(6) Hon. Korei Ole Lemein, MP

(7) Hon. Adan M. Noor, MP

(8) Hon. Mithika Linturi, MP

(9) Hon. Beatrice Nyaga, MP

(10) Hon. John M. Nyaga, MP

(11) Hon. Njogu Barua, MP

(12) Hon. Irungu Kang’ata, MP

(13) Hon. Onesmus Njuki, MP

(14) Hon. Eng. John Kiragu, M.P

(15) Hon. Johana Ngeno, MP

(16) Hon. Mwadeghu Thomas, MP

(17) Hon. Abdullswamad Sheriff, MP

(18) Hon. Paul Otuoma, MP

(19) Hon. John Aluoch Olago, MP

(20) Hon. Francis Nyenze Mwanzia, MP

(21) Hon. Dr. Oburu Oginga, MP

(22) Hon. Maj'or( Rtd) John K. Waluke, MP

(23) Hon. Ogutu John Omondi, MP
Hon. Mary ileraz Szli
(23) Hon. Wafule Wamunvinyi, MP
(26) Hon. Bernard Munvoki Kitungi, MP

(27) Hom. Chris Wamalwa, MP

Special Report on the Contract between Nationa! Cereals and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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Background to maize importation in 2004

Y AOAA here s & Serions drought in Kenya that led to a shorrage of maize in the country. -
The Government declared the drought a nationel disaster following a Cabinet Paper on the

1o
&
drought situation a'i’d food security in hw country. The Government through the Ministry of

Agriculture directed and euthorised me National Cereals and Produce Board (NCFB) to
import 2 million bags of maize for famine relief and Strategic Grain Reserves (SGR)
programmes. The Ministry further directed that an additional two million bags be imported in

addition to the one million bags to be imported by the private sector.

The National Cereals and Produce Board floated tenders for the importation of white maize.
A total of eighty one firms participated in the bids but only thirty six firms responded. Five
firms among them M/s Erad Supplies and General Contracts Limited were awarded the
tender to supply 180,000 metric tons of maize. However only two firms supplied the maize
while the rest defaulted. The National Cereals and Produce Board opened letters of credit for

four of the firms except M/s Erad Supplies and General Contracts Limited which submitted

its documents late.

The Cabinet resolved to waive duty so as to allow the importation of maize and in spite the
waiver and opening of letters of credit only 70,000 metric tons of maize was imported. This

was attributed to the high international prices of maize,

M/s Erad Supplies and General Contracts Limited threatened to sue the Board for breach of
contract. In response the Board sought an amicable solution through mediation meetings
which failed to bear fruit. M/s Erad Supplies and General Contracts Limited took NCPB for
arbitration for alleged breach of contract allegedly occasioned by the failure by NCPB to

provide an irrevocable/confirmed/sight Letter of Credit.

J

During the arbitration NCPB through It lawvers Nvawara anc Ccmﬁanj} Advocates

'.:Y

maintained that the contract was explicit as to the obligations of each party and that the
payment was independent from the delivery of the consignment which /s Erad Supplies and

General Contracts failed to deliver.

Special Report on the Contract befiveen Neational Cereals and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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The arbitration process was zlisgedly marred by eallegations of corrupiion and gross
interference. The sole arbiirator Mr. Evans T. Gaturu awarded M/s Erad Supplies and General
Contracts Limited aéﬁ'm of US S 3,106-,000 being cost of lost profit and storage charges. In

:

additional there was an interest at 12% pef annum.

The NCPB appealed to set aside the award at the High Court but the Court did not allow
ventilation of the issues and the case was dismissed on technicalities. The Board moved to
the Court of Appeal where the matter is yet to be decided. Meanwhile M/s Erad Supplies and
General Contracts ILtd applied for the adoption of the arbitral award and its execution

thereafter. Garnishee and attachment orders were sought and granted.

As aresult of the garnishee orders NCPB’s Kshs. 297 million held in KCB account was taken
by M/s Erad Supplies and General Contracts Limited. Vehicles belonging to NCPB have also
been attached and bank accounts at Co-operative Bank and National Bank have also been

garnisheed and frozen.

The NCPB through the Attorney General sought and obtained stay of execution and orders

preserving the strategic grain reserve.

The matter has put the National Cereals and Produce Board at a precarious position and
posses a serious threat to the national food security since the strategic grain reserves stocks,
famine relief food and non food items together with disaster equipments and machinery and

other GOK assets are at risk of being auctioned.

Committee Proceedings
Due to the high public interest and Members concern on the matter the Committee in its

e th A el i . , .
sitting of 4" June, 2013 resolved to undertzke an inguirv mto the contract between the

N

e o - o DAaasAd or = o cmAd > -a] ¢ e I ] A
Nationa! Cereais and Produce Board and M/s Erad Supplies and General Contracts Limiied
Ior the supply of white meize and the alleged indebtedness arising from the conwact. The
'S St tod 3 e AF 21 P =ad ® T meds L
Commiitee reguested the office of the audiror general to undertalie a speciz! audit on the

atz and submit 2

'.l’?

matter and the Inspeciorate of State Corporations was also asked 1o investig

report to the Committes.

Special Report on the Contract befween National Cereais and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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The Commiries heid thirty two (32) sittings in which 1t clesely exarmined and heard evidence

SR IO B OIS L Committeealso—
considered the special audit report of the Auditor General and the inspection report by the
Inspectorate of Staté; Corporations on tﬁg matter. The Minutes of the Comumittee are annexed
hereto and copies of the Hansard Reportfnﬂlaj)f be obtained from the Parliament Library. In its
inquiry into whether or not the food security situation and the maize importation was
managed in accordance with sound business principles and prudent commercial practices, the
Committee heard and received both oral and written evidence from the Managing Director
National Cereals and Produce Board, Former top Management ©f National Cereals and
Produce Board, Former Trustees of the Strategic Grain Reserve (SGR) and Cabinet Secretary,
Ministry of Agriculture, Livestock and Fisheries, the Directors of M/s Erad Supplies and

General Contracts Limited, the Governor of Central Bank of Kenyz, Management of Dubai

Bank, Management of [ & M Bank, director of KAPU Kenya Limited among other witnesses.

The Committee also undertook an inspection visit of the National Cereals and Produce Board
offices in Nairobi and its silos in Embakasi to familiarize itself with the situation and assess
the impact of the case on the operations of the Board. The records of evidence adduced,
documents and notes received by the Committee form the basis of the Committee’s
observations and recommendations as outlined in the report. All documents tabled and

provided to the Committee are available in the library. -

Committee Observations and Recommendations

From the evidence adduced both orally and written the Committee made the following

observations and recommendations.

The observations certre around the tender mvitation, tends- evaluation: and award of contract,

procurement, execucion of contract, funding, arbitration and lit

un
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the contract for the purchase and supply of 40,000 metnic tons of white mzize by M/s Erad
Supplies and General Contracts Limited (herein after referred to as Mi/s Erad) to the National

Cereals and Produce Board (NCPB).

Special Report on the Contract between National Cereals and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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The Tender invitation, Evaluation znd Award of Contract

The National Cereals znd Produce Board on 299 July, 2004 invited tenders for the
importation of 60%90 me

attracted a total number of eighty one (817 firms, who purchased the tender documents by the

ric tons {2 million bags) of white maize. The tender invite

(ql]
-+

closure of the tendering pericd on 3% August, 2004. The Main Tender Committee on 5%
August, 2004 appointed the Technical Evaluation Committee comprising of twelve
members namely; Mr. J.C. Boit (Chairman) - NCPB, Mr. B. O. Umba - NCPB, Mr. R.K.
Langat - NCPB, Mr. P.N. Mutua - NCPB, Mr. C.K. Ngelechey - NCPB, Mr. H. K. Kipyego-
NCPB, Mr. P.M. Karanja - NCPB, Mr. J.M. Gichuru, Mr. J. O. Oduor — Ministry of
Agriculture, Mr. P.T.O. K’Opiyo — Ministry of Finance, Mr. K.J. Ochwando — Ministry of
Special Programmes, Mr. W. K. Korir - NCPB). A total of 36 firms submitted their bids on
time. Immediately after opening the tender on Thursday 5” August, 2004, an inter-ministerial
Technical Evaluation Committee (TEC) was constituted to evaluate the bids and submit their
report by the 9™ August, 2004 to the Main tender committee for adjudication and final award

of the tender.

TEC recommended the following seven (7) firms to be awarded the tender to supply 180,000
metric tons (2 million bags) of white maize to NCPB and apportioned quantities with

corresponding prices per metric ton as follows:-

Bidders Bid Quantity (MT) | Price(US $)/ton

Hala General Trading LLC 40,000 229.00

Euroworld Commodities Lid 40,000 229.00

Erad Supplies and General Contracts Limited | 40,000 233,00
' Purma Hoidings Ltd | 20,000 189.00
’ =reba Investments ; 0.000 , 80.00 ‘
lj Mano Styles Lid , 20,000 ; 192.00 !
| Wanizime Trading (PTY) Lid. | 20,000 ) 225.75 i

[

Special Report on the Contract between National Cereals and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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foliows:- { .
Bidders Bid Price(US$)/ton | Value Source
Quantity US§
MT)
Hala General Trading LLC 40,000 229.00 9,160,000 | S/Africa
Euroworld Cormmodities Ltd 40,000 229.00 9,160,000 | S/Africa
Erad Supplies and General Contracts | 40,000 233.00 9,160,000 | Ethicpia
Limited
I Purma Holdings Ltd 30,000 189.00 6,870,000 | S/Africa
[ Freba Investments 30,000 190.00 6,870,000 | S/Africa
. | The Committee made the following observations on the tender invite, evaluation and

award process:-

(i) M/s Erad Supplies and General Contracts Limited had quoted the highest price at US$
233 per Metric Ton and did not submit a phytosanitary certificate-one of the
requirements for the tender '

(ii) The company lacked financial capacity to supply the maize as evidenced by the Joint
Venture Agreement between M/s Erad Supplies and General Contracts Limited and
KAPU Limited dated 18" August 2004 in which KAPU was to finance the contract for
the supply of maize. M/s Erad Supplies and General Contracts Limited audited
statements of accounts submitted with the Bid for the year ending 2004 confirmed that
the company had a negative net worth of Kenya shillings Six hundred and sixty five

: /

3% P / 7 o} L)
tve shillings (Kshs. 665,435/

t

thousand four hundred and thirty -). The company could

not secure a bid bond on its own and therefore sought the help of KAPU Limited
—

through 2 purported Joint Venture to secure a conditional Bid Bond worth USD

984.000 with no security from the I&M Bank in which it had no accoumt with.

Special Report on the Contract between National Cereals and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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(iii) M/s Erad Supplies znd Generel Contracts Limited submitted a conditional Bid Bond

with their bid. The conditions in the Bid Bond were not met therefore invalidating the
bid bond as pe bé conditions of the issuing Bank.
¥

(iv)M/s Erad Supp]ies and General Cofitracts Limited lacked technical capacity to supply
the 40,000 metric tons of the white maize. There were no records of Technical staffs in
their submission. The company did not meet the three years previous experienc
requirement in the tender documents.

(v) The inter-ministerial Technical and Evaluation Committee failed to undertzke due
diligence in scrutinizing the documents submitted by M/s Erad Supplies and General
Contracts Limited during biding and evaluaticn of bids leading to the award of tender.

(vi)The TEC and the Main Tender Committee awarded M/s Erad Supplies and General

Contracts Limited, a company that did not meet the requirements of the tender issued

by the Board and contravened the Audit (Public Procurement) Regulations, 2001

The Committee recommends that:-

(a) The Government should not pay M/s Erad Sepplies and General Contracts
Limited any money from the public coffers since the contract was won on falsified
and invalid documents. The company had not qualified for the award of the
tender. |

(b) The Ethic and Anti-Corruption Commission investigates the accounts of M/s Erad
Supplies and General Contracts Limited and its three directors at the time of
award of contract, namely Mrs. Grace Sarapay Wakhungu, Mr. Jacob Juma and
Major (Rtd) Johm Waluke and further investigates the conduct of the said

directors before and during the tender award, the arbitration and litigation

{e} The then Managing Director of the NCPE, Mr. Tirop Kosgey. shouid be beid
accountable for faflure to adhere to the provisions of the Public Procurement and
Disposal Act, 2065 and attendant regulations during award of tender.

(d) The Technical Evaluation Committee (referred te as TEC) should be held

responsible for their failure to undertake due diligence and ignoring obvious

Special Report on the Contract between National Cereals and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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claring discrepancies on the documents presented during tender evaluation by No/s

rad Supplies and General Contracts Limited.
(e) The then Man_agement of NCPB be held responsible for negligence in the
management gﬁf the contract with M/s Erad Supplies and General Contracts Ltd.
(f) The then NéPB management ‘:should be investicated for  complicity and
facilitating the winning of the tender by M/s Erad Supplies and General Contracts

Limited which had clearly demonstrated lack of Technical and Financial capacity.

The Contract
The Committee made the following observations on the Contract awarded to M/s Erad
Supplies and General Contracts Limited;

(i) The contract dated 26" August 2004 between NCPB and M/s Erad Supplies and
General Contract Limited did not have the seal of company affixed to it. The contract
was witnessed on behalf of Mrs. Grace Sarapay Wakhungu of M/s Erad Supplies and
General Contracts Limited by one Baisama Duma, who 1S a Ugandan national and a
nephew to Mrs. Grace Wakhungu.

(i1) M/s Erad Supplies and General Contract Limited delayed in executing the contract and
showed clear difficulties to secure a performance Bond in order to enter into the
contract. This clearly manifested in the numerous parties they approached for
facilitation .i.e. I&M bank, Ropack CC, and fma]llfy Dubai Bank.

iii)The Performance Bond submitted by M/s Erad Supplies and General Contract Limited
before signing the contract was issued by Dubai Bank Kenya 1td without any security
except personal guarantees of the Directors of M/s Erad Supplies and General Contract
Limited.

(iv)M/s Erad Supplies and General Contract Limited submitted an invoice as required by

+he NCPB with the same number, issued on the same date from different companies.
(v) The Comparny (ROPACK CC Iniernational) which was purportediy based in South
Africa and from which M/s Erad Supplies and General Contract Limited claimed to be

buying the maize from did not exist or trade in grains as was purported.

Special Report on the Contract between National Cerecls and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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(vi) The contract provided for pavment to the seliers by means of an revacable Lener of
Credit (LC) under clause 6.1, there was however neither a provision for its
tramferabilityg@r was payment under the LC a condition precedent for supply and
delivery of maize. Nothing und’%—f the contract prevented M/s Erad Supplies and
General Contract Limited from supplying the maize to NCPB. The said Clause read as
follows:-

(a) 6.1 “payments shall be made by an irrevocable/confirmed/ sight letter(s) of
credit to be established by the buyers bankers namely, Trade Finance Centre
Kenya Commercial Bank Limited, Kericom House ..............

(vi)) M/s Erad Supplies and General Contract Limited had the draft contract prior to
signing of the actual contract and used it to obtain a Performance Bond from Dubai
Bank Limited.

(viii) The consignment of the 40,000 metric tons of white maize was, as per the contract, to
be shipped so as to arrive at the port of Mombasa within four (4) weeks from the date of
signing of the contract. The seller was mandated to endeavor to ship the maize earlier
(clause 4.1).

The Committee recommends that:-

a) M/s Erad Supplies and General Contracts Limited should not be paid any money
since the company had no capacity to import the 40,000 metric tons of white maize
as per their contractual obligation.

b) The allegation that NCPB breached the contract by not opening a Letter of Credit
in favour of M/s Erad Supplies and General Confracts Limited was a well
orchestrated and facilitated act of fraud by M/s Erad Supplies and General
Contract Limited. The Letter of Credit was only an instrument/mode of payment.
M/s Erad Supplies and General Contracts Limited was to make its own
arrangements (o open an LC to its alieged third party suppliers. M/s Erad
Supplies and General Contracts Limited was in such 2 [inancial imbo that even if
they got the LC, they were not in any position to meet their contractual obligation.

EACC should investigate WM/s Erad Supplies and General Contracts Limited for

Special Report on the Contract between National Cereals and Produce Board and MMYs
Erad Supplies and General Contracts Ltd for Supply of Maize
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trand and attempt to defraud under the penal code and the Ant:

the offence of

Corruption and Economic Crimes Act.

¢) M/s Erad up,aahec and General Contracts Limited should pay NCPB for breach of
r

contract since by the expiry of th&* four weeks after signing the contract no maize

had been imported DY Wjs Erad Supplies and General Contracts Limited as

provided in the contract. M/s Erad Supplies and General Contracts Limited had

therefore breached the contract by not supplying the meize within the contract

period. By this period MJ/s Erad Supplies and General Contract Limited had

barely met the minimum requirements to merit an LC.

Jssuance of Letiers of Credit

The Committee observed that:-
In the contract between NCPB and M/s Erad Supplies and General Contracts Limited,

de through an Irrevocablc/Conﬁrmed/Swht Letter of Credit. A Letter

international trade. Four companies, Hala General

payment was to be ma
of Credit is an instrument of payment in
Trading LLC, Freba [nvestments, Buroworld Commodities Ltd and Purma Holdings, were
issued with the Letters of Credit as follows:-

e
Supplier

Amount (USD)
9,160,000
6,870,000

Hala General Trading LLC

| Freba investments

Euroworld Commodities 9,160,000
Purma Holdings 6,870,000
32,060,000 J

Eotai

The Committee made the following observation, that:-

)

I etters of Credit only Hala General

f:

) From the four companies that were issued with

{
‘\ L'

Trading LLC and Suroworld Commodities Lid utilize¢ them though Hala Gens

Trading LLC partially utilized it. The company utilized US $ 3,902,704 out of the total
amount of US § 9.160.000. The Letters of Credit issued in favour of Freba Investments

and Purma Holdings expred unutilized.
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(i) The Ministry of Finance relezsed a total of Kshs. 3.2 billion of the Kshs. 4.0 billion

budgeted for the importation of the 180,000 metric tons of white maize by the NCPB.
These monies ‘fere released in trarches and utilized for opening of Letters of Credit for
the four Firmis 'és indicated above, Ihe Strategic Grain Reserves (SGR) suspended the -
issuance of Leiter of Credit to M/s Erad Supplies and General Contracts Limited when
it was apparent that maize from local farmers was about to be harvested. The SGR
directed the NCPB to utilize all remaining funds meant for the importation of white
maize to purchase maize from local farmers. The SGR also directed the Managing
Director of NCPB to find an amicable solution to the issue of M/s Erad Supplies and
General Contracts Limited. The intended solution did net materialize.

(i) The non-issuance of the LC by NCPB and the SGR by extension under the agency
relationship existing at the time between the SGR and NCPB was the basis of M/s Erad
Supplies and General Contracts Limited alleged claim for breach of contract and failure
to supply the 40,000 metric tons of white maize.

(iv)M/s Erad Supplies and General Contracts Limited had entered into a Joint Venture
Agreement (JVA) with KAPU Kenya Limited in which the latter was to finance the
tender for the supply of 40,000 metric tons of white maize to the National Cereals and
Produce Board including the purchase of the maIZC opening of Letters of Credit and
freight costs.

The Committee recommends that:-

a) The Managing Director NCPB at the time, Mr. Tirop Kosgey and the Senior Legal
officer in charge, i.e. the acting corporation secretary Mr. Patrick Karanja be held
liable for reckless use of public resources by entrenching clause 6.1 in the contract

igned by the suppliers to facilitate the issuance of Letters of Credit for local

b

suppliers without any justifiable reason to do so hemce risking the food security
basket in the country v

b} The SGR Trustess individual and collective inabilities to take a decisive action to
instruct the Managing Director to terminate or execute the comtract fully should
also be investigated. The Trusteeg Messrs. Joseph Kinyua, Mahboub Mohammed

and James Ongwae should be held accountable for neglicence of dutv in the
> t— = -
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management of the contract between NCPB and Ni/s Erad Supplies and General
Contracts Limited.

¢) Mr. Patrick Karanja, as Corporation Secretary, failed to advice the Board on the
drafting, man_';agement. of the co:fitract and the payment. He should therefore be

held responsible for ne licence of duty and failure to protect ublic property.
t=} o

Role of the Trustees

Following the declaraticn of the drought siteation m the country as & national disaster by the
President on 14" July 2004, the Cabinet made a decision to umport 6 million bags of maize to
alleviate the situation. The Government authorized the N ational Cereals and Produce Board
(NCPB) to import 3 million bags of white maize while the other 3 million bags were to be

handled by the private sector.

Because of the urgency in which the maize was needed NCPB was authorized to use direct

procurement ot restricted tendering procurement procedure and the Government further zero-

rated duties and taxes on imported maize between 1% July, 2004 and 30™ September, 2004.

The Committee made the following observations:-

(i) The Permanent Secretary, Ministry of Finance in a jetter addressed to his counter-part
in the Ministry of Special Programmes advised ééainst issuance of LCs to the firms that
were importing maize.

(ii) The Permanent Secretary, Ministry of Special Programmes, directed that funds
earmarked for maize importation be used in purchasing local maize. '

i (iii) After the expiry of the delivery period of four weeks there seemed to have been an
increase in effort on the part of the Trustee Ministries and NCFB to open an LC in
favour of M/s Erad Supplies and Gensral Contracts Limited with no advice on the
termination of the contract ¢n srounds of frustration 01 non-delivery.

(iv) The was no evidence of coordination mechanism put I place and supervised by the
Trustess on the importation of the 180,000 metric tons of white meize that was 10 COst

the tax-payers an estimated Kshs.4.

I~
0

billion
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creating confusion and opened the whole process to abuse and mismanagement.
The Committee thei;c:fore reco‘mmends}tbat:-

a} The Trustees of SGR, Messrs. Mahbouh Mohammed and James Ongwae, be held
accountable for failure to perform their collective responsibility under the Agency
agreement.

b} The Trustees should be held accountable for failure to plan for the resources to
execute the project contrary to public procurement regulations.

¢) The Trustees in their individual and coliective capacity should be held accountabie
for their inaction to render advise on the termination of the contract or settlement
of the matter when it was apparent that the M/s Erad Supplies and General
Contracts Limited lacked the capacity to deliver, after expiry of contract delivery

period and further, when it was also apparent that there would be no further

available funds for maize importation.

Role of the Former management of NCPB

The Committee observed that:-
(1) The evidence by Mr. Tirop Kosgey that proper é’»faluation of M/s Erad Supplies and
General Contracts Limited was not done and that they based their evaluation on the
perceived credibility of the Directors was simplistic and a circumvention of the

prevailing procurement laws and regulations, hence ilegal

(1) The then Managing Director of NCPB failed to invoke Provision 8.0 and 13.0 of the
coniract to terminate the contract when Mfs Zrad Supplies and General Contracts

1 ekTal + < a4 rrantivgl ~Akitoar: A o IV e c +3 ~
mmnes 12 not meet 1its CONtraCtual 5oi1gandn o SUppIY 2 maize at per the agrasg

-

schedule
(111) Mr. Karanja as the Boards izgal advisor drafted a contract entrenching pavmen:

through the use of rrevocabie/sight letters of credit thus putiing the Board at an

awiward position of op=ning Letiers of Credit to local supplies contrary to international

businesss practices whers letters of credit ar= only opened for international suppliers. He
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2iso failed to acvice the Doarc oLl the input of the leuer by the Permanent SSCIStaly,

crata
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ministry of finance advising aga inst opening letters of credit.
The Committee recgmmends that:-

a) The EACC should investigate tﬁ}e former Managing Director; NCPB Mr. Tirop
Kosgey for abuse of office contrary to section 46 of the Anti - Corruption and
Economic Crimes Act and for want of due diligence and/or negligence contrary to
section 128 of the penal code as well as the offence of disobedience of statutory
duty (section 130 Penal code) as read with section 46 of the Exchequer and Audit
(Public Procurement) regulations 3001 as it was then, but as the operative' law at
the time. |

b) The EACC should investigate the then Senior Legal Counsel, NCPB Mr. Patrick
Karanja for negligence and abuse of office contrary to section 46 of the Anti-
Corruption and Economic Crimes Act. Mr. Karanja was the officer in charge

during the time of tendering for maize following the declaration of drought in 2004

both as senior legal counsel and the Ag. Secretary of the NCPB Board.
¢) The NCPB should re-evaluate the services and usefulness of Mr. Karanja at the

Board taking into account his role in the Board during the maize importation

programme.

Mediation
The Committee made the following Observations:-

(i) Several mediation meetings were held between the National Cereals and Produce Board

and M/s Erad Supplies and General Contracts Limited following threats by the

ree

company to sue NCPB for breach of contract.

(if) On October 18™ 2007 the Soard held 2 meeting with M/s Erad Supplies and General

'\’7

T

Contracts Limited and requested the intervention of the Permanent Secretary Minist
of Agriculure in pursuing the settlement of the matier to avoid litigation. The mediation

process however did not esolve the issue between M/s Erad Supplies and General

Contracts Limited and the NCPB.

Special Report on the Contract between National Cereals and Produce Board and M/s
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Arbitration
The Committee observed that:-

(1) The arbitra 10-5 :I;I)IOCSSS commericed ci 244 February, 2009 and was marred by
accusations of;bribery, bias and all:égations of gross interference in the process.
included the fcllowing contentions:-

(a) thatthe arbitrator was offered a bribe,

(b) arbitrator was approached by X Major (Rtd) Waluke,

(c) attempts to bribe NCPB arbitration witnesse

(d) allegations that an NCPB advocate Mr. Nyawara was bribed.
In the arbitration proceedings page 3 it is stated that “Mr. Arbitrator raised the issue of
Captain Waluke and arother gentleman approaching him directly. The arbitrator
expressed his displeasure about that bein g done and strongly Mr. Saende to stop them
Jrom talking to him directly abouf the matter. The persor who did this was Captain
Waluke and another gentleman”,
Some of these allegations were reported to the Criminal Investi 1gations Department

(11) It was apparent from the record of proceedings availed to the Committee that the
arbitrator awarded M/s Erad Supplies and General Contracts Limited a profit that was
never prayed for. In his award for loss of profits, Mr. Evans Gaturu, the sole arbitrator
awarded M/s Erad Supplies and General Contfécts Limited a profit of US$ 49 per
metric ton of white maize while M/s Erad Supplies and General Contracts Limited in its
testimony had given evidence that they were to buy the maize at US$ 221 per metric ton
and then sell at US$ 229 as per clause 3 of the contract with the NCPB bringing the
profit margin to $8 per metric ton.

(111)M/s Erad Supplies and General Contracts Limited also claimad and was awarded

1 i Chryih A f- ot T aloes TDraiaht  SAe

rc 1 South Africs nemely Chelses Frexcht, for

i 3 mair  Ywer e Tame & Q 1 fi 5 = $as  mreResa + - U= - |
‘S marze secursc by U8 supplier in South Af-ica. The total storzes cosic awarded

—

amounted to USDS 1.838,000. It was the svidence of Mi/s Srad Supplies end General
Contracts Limited that maize was to be imported from Ethiopie. while ¥.4PU Limited
T™a

gave evidence that the Maize was to be imported from Egvot. These conflicting reports

all point 1o the fact that the whole issue of storage costs was guestionabie.
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(iv)Further, from the arbitrarion proceedings. Wi's Erad Supplies and General Comrracts
. Limited did not prove that they purchased or shipped the required 40,000 Metric Tons
of white maiz.ega'nd therefore their claim of storage should not have been enteriained by
the arbitrator. -
(v) Mr. Evans Gaturu the sole arbitrator published the arbitral award cn 7% July 2009. He
awarded M/s Erad Supplies and General Contracis Limited a sum of US § 3,106,000
plus interest at 12% p.a from 27th October 2004 until full payment. He stated in his
ruling... |
“The upshot of my award is that the claimant is awarded $ 3,106,000 US plus interest

at 12% p.a. from 27 h October 2004, until payment in full, plus costs of the arbitration

»

and interest thereof @t 12% ....ceoececevenniiiinnnns
(vi) The ruling and the award by the arhitrator did not consider public interest and public
policy in the matter since the issue touched on the strategic grain reserve which touches

on the food security of the country.

The Committee recommends as follows:-

1.  The EACC should investigate the arbitration precess with a view to establishing
allegations of corruption and irregularities and further investigate the Commission
of the offence of unjust enrichment.

2. The Chartered Institute of Arbitrators, Kenya Chapter, should investigate and
take appropriate action on Mr. Evans Gaturu, the sole arbitrator in the M/s Erad
Supplies and General Contracts Limited vs. National Cereals and Produce Board
case, for allegations of bribery and want of due diligence on a matter of public
interest during his handling of the matter of M/s Erad Supplies and General
Contracts Limited and NCPB during the arbitration process. »

o e o~

Hiriro of Lawvers and Litigation

i

The Committee made the following observations:-
/i) NCPB had 2 record seven (7) lawyers on the case with little progress in both the

arbitration and litigation. The Board on advice of the company Secretary hired the

services of Nyawara and company advocates to represent it during the arbitration

.
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process and have since retained him during the litigation Drocess. R:mvr the Board on
advice of Nyawara and Company Advocates hired the services of Katwa Kigen, Mr.
Mohammed N‘faoc’a a2nd Juma Kmler-ce Patrick Lurtta and other lawyers to boost the

defense team. Most of the Jaw yers vere hired without following procurement laws.

4

(i1) The Board never involved the office of the Attorney General during the arbitration

(ii)NCPB has so far incurred a total of Kshs. 29,109,502 in legal fees in Court cese
against M/s Erad Supplies and General Contracts Limited.

(iv) The arbitration award was confirmed and execution orders granted to M/s Erad Suppiies
and General Contracts Limited against NCPB by the Courts. NCPB filed an appeal to
the High Court and Ceourt of Appeal. The appez! is pending determination.

The Committee recommends as follows:-

a) The management of NCPB, led by the relevant Managing Director and Head of
Legal Services v(corporation secretary) be heid accountable for failure to comply
with the provisions of the Public Procurement and Disposal Act, 2005 and
attendant regulations during the procurement of legal services.

b) The Government should review the legal team of the National Cereals and
Produce Board with the aim of offering legal advice and support to NCPB in

litigation against M/s Erad Supplies and General Contracts Limited.

Garnishee and attachment of NCPB Properties

The Committee observed that:-

M/s Erad Supplies and General Contracts Limited applied to the Court to have the accounts

£ A BT 3t - ool < P

of NCPB garnisheed and its properties attached in February, 2013. The Garnishee Orders
* e in Wiarrk 1S 20132 o sc 5 =aenit ofl NOPRe ans T - e
were made in March 15, 2013 and as 2 result 2il NWCP2's accounis were &=5zen and Rshe.
297.286.505 million talen by M/s Erad Suoniies and General Contracts Limited and the

accounts are 10 remain rozen ftor the next twelve montas or unril the balance of the decretal

1 ~r - cye. . PR

emount of Kshs. 255 miliion is peid. The money was remitted into the accounts of the

~

advocates 0 plies and General Contracts Limited, Soita Saende advocates held at

Hy
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—
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W
o
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The hearing of the Court of Appeal to aside the arbitral award came up for hearing on 2 -

July, 2013. The C ordered stav of execution and mainienance of status quo pend ing

w*ée\’

datermination of the:case.

The Committee recommends that the Attorney Generzal should offer greater legal
advice and support to the NCPB legal team in the pending appeal against the arbitral

award.

Impact of the case on the operations of the National Cereals and Produce Beard

The Committee observed that the case between the National Cereals and Produce Board and
M/s Erad Supplies and General Contract Limited has had adverse effects on the operations of
the Board. These include; Attachment of assets leading to loss of vehicles & equipment,
Suspension of banking facilities — accounts have been frozen, Boards inability to import
fertilizer, Suspension of purchase of commercial maize, Low volumes of trading activities
from gross sales of Kshs 5.2 billion in 2011/2012 to Kshs. 0.5 billion in 2012/2013, Delayed
payments to suppliers and staff, Quality of stock may be compromised due inability to
manage stocks and Loss of close to Kshs. one billion in business.

The Committee recommends that:-

a) The Government ought to settle NCPB'’s outstanding debt due and owing from its
Ministries to improve and maintain operations.

b) The Government should set aside funds equivalent to the alleged debt owed to M/s
Erad Supplies and General Contracts Limited to allow NCPB to operate optimally
while pursuing legal action on the case. )

¢) The Government ought to take over liabilities of NCPB with respect to the M/s
Erad matter as the same stems from & contract under the agency agreement hence
the debt belongs to the Government.

d) Reguisite legislative changes to be made to give greater security to NCPB/SGE
properties against execution.

e) The Attorney General’s office gives greater support to NCPB in the pending

appeal to set aside the arbitral award.
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Restructuring process

The Ministry of Agt.’{ultue Livestock and Fisheries has engaged a consulting firm, Emst &
Young, to assist in the restructuring :‘ PB to enhance service delivery. In the TOR the
consultant is expected to aassess the econormic and financial viability and sustainability of the

NCPB, identify and assess potential additional functions that could be performed on
commercial terms and centribute to NCPB’s current mandate especially through Warehouse
Receipting System (WRS) and Commodity Exchange and assess the expectations of the
stakeholcers given the mew constitutional dispensation and advice on the vizbility and
appropriateness of the establishment of the NCPB facilities in the devolved counties.
The Committee recommends that:-
a) The Ministry of Agriculture, Livestock and Fisheries sheuld introduce appropriate

iegisiation that would facilitate and enhance the restructuring of the NCPB in

Parliament, so as te enhance service delivery and also protect NCPB’s properties.

b) The restructuring of NCPB should streamline agency and business relationships

between Government of Kenya and NCPB.

¢) The Ministry of Agriculture should review the NCPB legal framework to make it

relevant in a liberalized trading environment and protect strategic public assets.

The above observations and recommendations form part and parcel of the observations and

recommendations contained elsewhere in the body of the report.

The report was adopted by a majority of the Members of the Committee as per the attached

adoption list of signatures.
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2.0 BACKGRUOUND

In 2004 the couniry FscPd a severe and life threatening drought. This led to the then President

¢

H.E. Mwai Kibaki ar:clarm" the d_roughr ta national disaster on 14% July 2004, The President

—

appealed to both local and international community to complement the government’s efforts

[72]

mbating the negative eifects of the severe drought. In his address the President told the

nc

Q

nation that the Kenya Food Security Steering Group had advised thet drought and crop failure
that had left more than 3.3 million Kenyans severely short of food and an estimated 156,000
metric tons of food was required in order to contain the situation at an estimated cost of 76

million US Dollars for the following six months.

The country’s national cereals requirement was estimated at 32 million bags (9Ckg bag). In
that year 2004, it was estimated that a total of 23.6 million bags would be harvested in that
season leaving a shortfall of 8.4 million bags. This shortfall was to be met by importation of 6
million bags and cross border trading of 2 million bags. Following the President’s appeal the
Cabinet made a decision to import 6 million bags of white maize to alleviate the situation. Of
the 6 million bags that were to be imported the Government authorized through the Ministry
of Agriculture, the National Cereals and Produce Board (NCPB) to import 3 million bags of
white maize while the other 3 million bags were to be imported by the private sector. The
NCPB invited tenders for the importation of 2 million X 90kg bags of (180,000 Metric tons)
white maize and was to allocate the remaining 1 million bags on pro-rata basis to the

identified firms.

Because of the urgency in which the maize was needed to be imported, NCPB was granted
authority to either use direct procurement or restricted tendering procedure so as to reduce the
number of dzys in procuring from 42 to 7 davs. On 29% July 2004 NCPB inviied tenders for

the importation of 18C.000 metric tons (2 million bags) of white maize. On the other hand the
T isaias £ = o RN Elmemat v ] ar NA SO Agres <
Winister for Finance under a special issue, Kenya Gazette Supplemen: No. 50, dated 3

s

August 2004, zero-rared duties and taxes on imported maize for the period 1% Julv, 2004 to
~ i VA o ot el - i ) I _
30" September, 2004 1o facilitate the 1mportation process. The dury was {0 be reinstaied on

st 1
17 October, 2004 in order to safeguard the local farmers, who wers expected to oiiload the

mé&ize Lo the mariel bv November, 2004. A total of e eighty one (81) firms S r=sponded to the
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NCFB tznder by purchasing the tender documents DUt oy 50 IIHiDs submitied ther bids on
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Immediately after tetnder opening on tursday 5™ August 2004, a Technical

Committee (TEC) was constituted to diligently evaluate the bids and submit their report o

PR

the Main Tender Committee of NCPB for adjudication and final award of the tender. Of the

3§ firms that submitted their bids the TEC found 27 firms non-responsive and only 9 firm

w

were subjected to financial and Technical evaluation. The firms to be awarded the tender

were to deliver within 4 weeks of award of the tender.

After conclusion of the evaluation process the TEC submitted its report on 9™ August, 2004
to the Main Tender Committee recommending seven (7) firms to be awarded the tender to
supply 180,000 metric tons (2 million bags) of white maize to NCPB and apportioned

quantities for each firm as follows:-

1. M/s Hala General Trading LLC - 40, 000 metric tons at US § 229

2 M/s Versatrade International CC Euroworld Commodities Ltd — 40,000 MT at US §
229 per MT

3. M/s Erad Supplies and General Contracts Limited - 20,000 MT at US$ 233 per MT

4, M/s Purma Holdings Ltd — 20,000 MT at US 3 189 per MT

5 M/s Freba Investments — 20,000 MT at US $ 190 .per MT

6. M/s Mano Styles Ltd — 20,000 MT at US § 192 at MT

7. M/s Wanizame Trading(PTY) Ltd — 20,000 MT at US$ 225.75 per MT
The Main Tender Committee of NCPB sat on 10% August, 2004 to receive and deliberate on
Technical Evaluation Committee (TEC) Report. After .th:-a ‘meeting the Main Tender
Committee awarded the te ndar to fIVF‘ (5) firms down from the seven (7) firms recommended

bv the TEC as follows;-

Mi/s Hala General Trading LLC - 40, 000 Metric Tons at Us § 229

p—

Wi/s Versatrade International CC/ Euroworld Commodities itd - 40,000 MT at US S

o

229 per MT

Mi/s Erad Supplies and General Contracts Ltd - 40,000 MT at US$ 229 per MT

(UN]
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4. M/s Purme Heldings Ltd — 30,000 MT at US § 189 per matric ton
5. M/s Freba Investments - 30,000 MT at US $ 160 per metric ton
The maize was to Dg( delivered to the Bozard by the different firms as per the schedule below:
: :
No | Firm 1% 3| 2% AR 2 14% 2
i
week(23/08 | week(13/9/2004 | weeks(20/5/2004 | Weeks(04/10/2004 to

2004 to | to 16/9/2004 03/10/2004 17/10/2004

12/9/2004

1 Hala General | Nil 40,000 Nil ‘Nil

Trading

2 Versatrade Nil 25,000 15,000 Nil
International

CC/Euroworld

3 Erad  Supplies | 40,000 Nil Nil Nil
and eneral

Contracts Ltd

4 Purma Holdings | Nil Nil | Nl 30,000

3 Freba 30,000 Nil Nil Nil

Investments

Total 74,000 65,000 15,000 30,000

The Board 1ssued Letters of Awarc based on their bid prices to the succaseful 5 firms on 12

tnoust. 2004 Unorn receint and accentance of the award two fms M/c Freba znd Mifs Purme
ALZUST, UpOLn FeCEIpL and accepilance oI g awarc two IImms MY/§s Preba and WMys furme

£

Tamsnhas a5 & 1 LA oeimg sarriec nlzining thar their - wrog ¢ | Bobrmim
1auncned an appezi 00 Price review, comp:aimning that the ’)L, p‘ 122 25 pasec on thex

“171 Sma that A Gryte T L +1 - o ftha ANAteA meocmA AT £
iarger bid queniniss and they aad negotiated or the prices they guoted 528zl 0n 200nemy Of
~zle The Board comnehs alariliags : rrence of 1 i=actor of Public Procur
scale. ‘he board sought clarification and concurrence of the Director of Public Procurement

who advised that the Board considers the request of the two firms as they were valid. The

board subsequently agresd tc the requests.

=
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NC nened Letters of Credit for rour OI mne IIve IS that were awarded the tenders

however no letter of credit was opened for M/s Erad Supplies and General Contracts Limited

which submitted thefFequisite documents late including the import declaration form, nvoices
= <

for its suppliers and the performance bond.

Only two firms out of the five firms eventually delivered the white maize while the rest

defaulted. By the completion of the project and way past the emergency period the Board had

received only 70,476 metric tons of the expected 180,000 metric tons.

M/s Erad Supplies and General Contracts Limited threatened to sue the Board for breach of
contract. In response the Board sought an amicable solution through mediation process which
failed to bear fruit due to unreasonable demands by the firm. M/s Erad Supplies and General
Contracts Limited thereafter invoked the arbitration clause and filed a claim for alleged
breach of contract and demanded damages for breach of contract, storage costs and loss of
profits. The breach of contract was allegedly occasioned by the failure by NCPB to provide

an irrevocable/confirmed/sight Letter of Credit.

During the arbitration NCFB through its lawyers Nyawara and Company Advocates
maintained that the contract was explicit as to the obligations of each party and that the
payment was independent from the delivery of the consignment which M/s Erad Supplies and

General Contracts Limited failed to deliver.

The arbitration process was marred by allegations of corruption and gross interference. The
sole arbitrator Mr. Evans T. Gaturu awarded M/s Erad Supplies and General Contracts
Iimited sums that were not prayed for by the claimant. The arbitration was delivered and an
award was given in favour of M/s Erad Supplies and General Contracts Limited of a sum of

US § 3,106,000 being cost of lost profit and storage charges. In addition thers was an Intersst

ot

12% per annum.

The NCPB appealed to set aside the award at the High Court but the Court did not allow
ventilation of the issues and the case was dismissed on technicalities. The Board moved to

the Court of Appeal. Meanwhile M/s Erad Supplies and General Contracts Limited applied

/
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Zor the adoption of the arbitral eward and its execution thereafier. Garnishee and attachmem
orders were scught by Erad Supplies and General Contracts Limited and granted.

f,’.

‘_f.

1

As a result of the garnishee crders, NCPB’s Kshs. 297 million held in and account at KCB

[V

was taken by M/s Erad Supplies and General Contracts Limited. Vehicles belonging to NCPB
have also been attached and bark accounts at Co-operative Bank and Nationa! Bank have
also besn garnisheed and frozen. The total contingent liability consisting of garnishee and

legal fees was Kshs. 337, 169848.00

The NCPB through the Attorney General sought and obtained stay of execution and orders

preserving the strategic grain reserve.

The matter has put the National Cereals and Produce Board at a precarious position and
continues to pose a serious threat to the national food security since the strategic grain reserve
stocks, famine relief, food and non-food items together with disaster equipment and

>eing auctioned.

3.0 KEY INSTRUMENTS USED IN THE TRANSACTION BETWEEN ERAD
SUPPLIES AND GENERAL CONTR&CTS LIMITED AND NATIONAL
CEREALS AND PRODUCE BOARD

3.1 Letters of Credit

A letter of credit is a an instrument issued by a financial institution, (the issuer) where at a
customer’s request, the issuer agrees to honour a draft or other demand for payment made by

a third party, the beneficiary, as long as the draft or demand complies with specified

ditions, and regardless of whether any underlying agreement bstween the customer and
the bensficiary is satisfied .
An irrevocable letter of credit is one in which the issuing Bznk undertakss to pay and not 10

withdraw the credit or cancel the letier before the stated expiration date subject to the consent

~

of the customer. In this wav, the risk that the bu yer will fail to pay is transferred from the

] \ P
Garner, Blacks Law, 7" edition, Group
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seller to the letier of credit's issusr. The Jetter of aradit o

a

agreed upon standards and quality of goods are met by the supplier, provided that these

requirements are reflgcéted in the documents described in the letter of credit.

¢

-

¢
-4

Letters of Credit are used primerily in infernational trade for transactions between a supplier

1

in one country and a customer in another. Most Jetters of credit are governed by rules

romulgated by the International Chamber of Commerce
t=1 J

A letter of credit guarantees payment of a specified sum in a specified currency, provided the
seller meets precisely-defined conditions and submits the prescribed documents® within a
fixed timeframe. In effect, a letter of credit substitutes the creditworthiness of a bank for the

creditworthiness of the buyer. Thus, the international banking system acts as an intermediary

between far flung exporters and importers.

A Transferable Letter of Credit is the one under which the exporter has the right to make
the credit available to one or more subsequent beneficiaries. Credits are made transferable
when the original beneficiary is a middleman and does not supply the merchandise himself
but procures goods from the suppliers and arrange them to be sent to the buyer and does not
want the buyer and supplier to know each other. The middleman is entitled to substitute its

own invoice for the one of the supplier and acquire the difference as his profit in transferable

letter of credit mechanism.

3.2 Bid Bond

A written guarantee from  a third party guarantor (usually a bank or an insurance
company) submitted to a principal -(client or customer or project owner) by a contractor

(bidder) with a bid. Hence it is part of the bidding process.

A bid bond ensures that on acceptance of 2 bid by the customer the con:ractor will proceed

with the contract and will replace the bid bond with 2 performance bond. Bid bonds o=nerally
[ o

~ These documents aimos: always include a ciean bill of lading or air waybili, commercial invoics, and
certificate of origin. To establish z letter of credit in favor of the selier or exporter (zalled the peneficiary) the
buyer (calied the applicant or account party) either pays the specified sum (plus service charges) up front to

the issuing bank, or negotiates zredit.
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sre written with a penelry equel 10 a percemiags of the comtract price; usually 3%, 10%, oz

3.3 Performance Bénd

A performance bonc ‘¢ wriiten guarantee from a third party guarantor (usually a bank or

an insurance company) submitied to  a princip 1 (client or customer) by 2 contractor on

£

winning the bid.

A performance bond  ensures payment of asum (not exceeding a stated maximum)
of money in case the supplier fails in the full performance of the contract as pet plans and
specifications. Performance bonds usually cover a certain percent of the contract price and

replace the bid bonds on award of the contract.
4.0 REPORTS/SUBMISSIONS BY GOVERNMENT INSTITUTIONS

4.1 REPORT OF THE AUDITOR GENERAL,

The Cormmittee on 3% July 2013 requested the Auditor General to undertake a Special Audit
on the contract between NCPB and M/s Erad Supplies and General Contracts Limited for the
supply of 40, 000 metric tons of maize. In response to this request the Auditor General
prepared a Special Audit Report. The full report of the Auditor General can be found at the

Library of the National Assemnbly. The key highlight of the report include:-

(i) During the Financial Year 2004/2005, the Country experienced a serious drought which
led to a shortfall in maize production of about 6.0 million bags which was below the
national consumption requirement. To mitigate widespread famine, the Government
decided to import meize from other parts of the world.

(¥) The Cabinet, at the enc of July 2004, authorized the imporation of 2 million bags of 97
lcg of maize througn the WNational Cerezis and Produce Beoard.lannex I)

(i) As time was of essence, sp=cizl dispensation was sovght from the Ministry o1 Finance

£or the National Cereals and Froduce Soard to appiv restricied tendering procedures in

the maize procurement exercise. The request was approved vide letier Reference
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e (iv) The National £6reals and Produce Board thereafter submitted 2 funding budget

requirement ot K shs.4.8 Billion for the maize importation programme.

(v) NCPB invited firms for the tender and a total of eighty one (81) firms purchased tender
documents out of which, thirty six (36) firms submitted their bids at the time of tender
opening on Thursday 5% July 2004. M/s Erad Supplies and General Contracts Limited
was one of the thirty six (36) firms that submitted bids. (Annrex 3)

(vi) On 26™ August 2004, a contract was signed between the National Cereals and Produce
Roard and M/s Erad Supplies and General Contracts Ltd for the sale of 40,000 metric
tons of maize at a price of US$ 229 per metric ton. On the same date that the contract
was signed, M/s Erad Supplies and General Contracts Limited submitted two invoices
bearing the same invoice number indicating supply of maize from two different

I3 suppliers.

= (vii) T & M Bank issued M/s Erad Supplies and General Contracts Ltd a2 Bid Bond on
condition that it was to become effective/valid and in force on receipt of a Stand by
Letter (LC) of Credit in favour of the Bank issued by an International Bank of repute,
on terms and conditions acceptable to the Bank.

(viii) Notwithstanding Treasury advice and the risks dssociated with LCs, National Cereals
and Produce Board went ahead and opened LCs for all the firms except M/s Erad
Supplies and General Contracts Ltd.

(ix) Out of the five (5) firms who were awarded tenders to supply 180,000 metric tons of the
imported maize, only two firms namely; Buroworld Commodities Itd and Hala General
Trading Company delivered 44, 000 MT and 25,776 MT re;pectlwly totaling 69,776
MT. It is however worth noting that the above firms were the only ones which met the

tender conditions according to the technical commitiee minutes. The other two frms ie.
Freba Investment and M/s Purma Holding Ltd, issued with the letters of credit ¢id not
deliver.

(x) NCPB has been using legal services of Nyawara & Co. Advocates since 2004 I

handling the case of M/s Erad Supplies and Genera! Contracts Ltd, among other legal
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matters. Afer the erbitration ruling made in favour of M/

Contracts Ltd, NCPB decided to reinforce its legal team and procured legal services of
two other lrce‘f firms Le. Katwa K_,g and Juma Kiplenge Co. & Advocates. However,
2 review of NCPB's p prequalified Nst of legal firms showed that the two (2) law firms
had not been pre-qualified to offer legal services and therefore, it is not clear how they
were identified.

(xi) M/s Erad Supplies and General Contracts Ltd invoked the arbitration clause and took
he case for arbitration for breach of Clause 6.1 of the Contract. The arbitration
commenced on 24" February, 2009 and the ruling delivered on 7™ July, 2009. The sole
Arbitrator awarded Erad Supplies and General Contracts Ltd as follows:-

(2) Loss of profit US $49 per MT US$ 1,960,000
(b) Storage costs due to the Supplier US$ 1,146,000
(c) Interest in commercial rate from 27% October 2004 until payment in full.

(xii) The Board has not yet acknowledged any liability arising from the award of tender to
M/s Erad Supplies and General Contracts Limited for the supply of 40,000 MT of white
maize. However, the High Court through its ruling of 11" February, 2013 adopted the
award for M/s Erad Supplies and General Contracts Ltd of US Dollars 6,140,859.8
equivalent to Kshs.552, 677,382. On 19% March, 2013 the Board’s Bankers i.e. Kenya
Commercial Bank Limited transferred Kshs. 297,386:505, being decretal sum payable
to the claimant and the Board’s bank accounts were frozen until the balance of Kshs.
255,290,877 is paid.

(xii1) The Office of the Attorney General was not consulted for legal advice, when drafting
this particular contract as is usually the case with contracts of this magnitude.

The Committee made the following observations:-

(1) The Natonal Cereals and Produce Board did not comply with the Exchaquer and Audit
{Public Procurementi; Regulations, 2001 and Government Policies and Guidslines

(1) The handling of the procurement process for mzize did not ensure efficiency an

0.

effectivensss and therefore no value for money was realized by WCPB despite incurring
xpenditure totaling to Kshs.337,169,845.00 which comprise of Legal costs relating to

the case with M’s Erad Supplies and General Contracts Ltd amounting to Kshs.
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——30.255.177; garnishes ZmoUuming to Rshs
totaling Kshs. 9,428,168
(1ii)NCPB did notéféarry out due diligence on the documents provided by the suppliers to

e

determine their authenticity. )

(iv)The decision to include firms that did not meet the conditions set out in the tender
documents exposed the Board to firancial and non—pefformance risks, and thereby
compromised the Country’s food security.

(v) The procurement of the maize was initiated and carried out without establishing
availability of funds to finance the huge budzet in contravention of Part IV Section 17
(6) of the Exchequer and Audit (Public Procurement) Regulations, 2001 which provides
that before initiating a procurement process, the procuring entity shall assure itself that
sufficient funds have been set aside in the entity’s budget to pay for any amounts due
under the resulting contract.

(vi)The Bid Bond submitted by M/s Erad Supplies and General Contracts Ltd was not velid
as the bank cancelled it because of the failure by the firm to meet the condition upon
which the bond was to become effective. The M/s Erad Supplies and General Contracts

td was therefore not responsive and did not meet the mandatory requirements of the
contract.

(vii) The whole procurement process appears to have been carried out hurriedly without
allowing the NCPB sufficient time to confirm information provided by the bidders to
ensure authenticity. This is evident from the fact that the tenders were opened on
Thursday 5% August 2004 and letters of award issued on Tuesday 12%August, 2004,

(viii) While NCPB opened Letters of Credit to four of the firms that were awarded tender to

supply maize, M/s Erad Supplies and General Contracts Limited was not issued with a
Ietter of Cradit due to the delay by the company to fulfil the necessary documentation
and requirements.

ix)Neither NCPB nor the parent Ministry consulted the OZice of the Attorney General

during the drafting of the contract as 1 normaily the cese with Government CONLracts of

this magnitude.
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2REPORT OF THE INSPECTORATE QF STATE CORPORATIONS

wny

Mr. Edward M. Ngigi, Acting Inspector General of State Corporations appeared before the
Committee on 18% J’ﬁié, 2013. During ‘ms appearance, the Committee directed that his office

4

conducts an investigation into the importation of 180,000 metric tons by NCPB in 2004. The

Inspecter-General submitted his report which contained his findings and recommendations to
the Committee. The full repert of the Inspector General State Corporations can be found at
the Library of the National Assembly.

The following are the key highlights of the report:-

(1) The tender to supply 180,000 metric tons of white maize was awarded to five firms, but
only two firms namely Euroworld Commodities Ltd and Hala General Trading
Company Ltd delivered a total of 69,776 metric tons of imported white maize.
Euroworld Commodities Ltd delivered a total of 44,000 metric tons against an award of
40,000 metric tons while Hala General Trading Ltd delivered a total of 25,776 metric
tons against an award of 40,000 metric tons.

(i) Whereas the Technical Evaluation Committee recommended that M/s Erad Supplies
and General Contracts Limited be awarded a tender to supply 20,000 metric tons, the
ender committee awarded it a tender to supply 40,000 MT.

(i11) The performance bond of Freba Investments of US Dollars 687,000 (one of the firms
which failed to deliver) was presented to Dubai Bénk (Kenya) Ltd but the bank declined
to honour it, as a result of which NCPB instituted a legal suit which is still in court.
Failure by Dubai Bank (Kenya) Ltd to honour the performance bond issued to M/s
Freba Investments even after the firm failed to perform casted doubts on the
authenticity of the bonds.

(iv)NCPB did not take any action on M/s Purma Holdings Performance Bond of US dollars
120.000. NCPB did not institute a legal process to realize this bond even afier the firm
fziled 1o perform the tender.

(v) M/s Erad Suppiies and Generza! Contracts Limited and M/s Freba Investments provided
an almost identical psrformance bond (except for ons signatory, the date, and the bond

number; from Dubai Bank (Kenya) Ltd
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of Credit that were issued to the four firms.

(vil) NCPB has sg'far incurred a total of Kshs. 29,109,502 in legal fees in court cases
against M/s Erad Supplies and Gen:efl'al Contracts Limited.

(viii) The former Ministry of Special Programmes (currently a department in the Ministry
of Devolution and Planning) owed NCPB a total of Kshs. 1.39 billion as at 31% May
2013. These were expenses incurred for various services offered under Famine Relief
Programme and Strategic Grain Reserve.

(ix)NCPB faces numerous challenges renging from financial inadequacies, fixing of
prices, limited line of commodities, expensive and commercially unviable
infrastructures, and lack of value-addition.

The Committee made the following observations:-

(i) None of the firms awarded the tender to supply the maize managed to import the
required quantity of Maize. Only two firms managed to deliver a limited quantity of
maize. The two firms delivered 69,776 metric tons of maize between them with Euro
World importing 44,000 metric tons and Hala importing 25,776 metric tons of maize.

The maize importation programme did not achieve its desired goal.

(ii) NCPB has so far incurred a total of Kshs. 29,109,502 in Jegal fees in court cases against

M/s Erad Supplies and General Contracts Limited.

(iii) The authenticity of the performance bonds issued by Dubai Bank was questionable due
to the conditions attached to their validity. The bank failed to honour the Performance
Bond issued to M/s Freba Investments even after the firm failed to perform, thus casting

doubts on the authenticity of the bonds.

43 ATTORNEY GENERAL

Mis. Muthoni Kimani from the office of the Attorney General appeared be fore the Commities
on July 18, 2013 to brief the Committee on the role of the Attorney General on the
transaction between M/s Erad Supplies and General Contracts Limited and NCP3 on the

importation of maize in 2004. She informed the Committee that:-
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(i) The Government through the Ministry of Finance granted a waiver for import duty oz
white maize for the period August to September 2004 on account of drought. Bidders
were invited fja M/s Erad Supplies and General Centracts Limited was among firms
that tendered dnd awarded the tender to import and supply the maize. The company cid

not however supply the mzaize as contracted in tract period
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mto 2005.

(11) M/s Erad Supphes and General Contracts Limited took NCPB for arbitration for breach
of contract claiming that the company's failure to supply the maize was as a result of
the failure by the Government through NCPB to open a Letter of Credit in its favour.
The arbitral award was in favour of M/s Erad Supplies and General Contracts Limited.

The court adopted the award for enforcement and a decree issued.

(iii)The office of the Attorney General was never involved in the transaction between
NCPB and M/s Erad Supplies and General Contracts Limited. The office was never
consulted or involved in the drafting, scrutiny of the contract or even during the
arbitration and litigation process. No legal advice or assistance was rendered by the
office of the Attorney General in the transaction between M/s Erad Supplies and

General Contracts Limited and the National Cereals and Produce Board.

Secretary, Ministry of Special programs when NCPB was threatened to be auctioned in
April 2012. The Attorney General instituted objection proceedings in court that led to
temporary stay of execution. Through the objector application the court ruled that the
strategic grain reserves and food stocks for famine relief belonged to the Government
and therefore not subject to be attached to settle the dsbt of the Board.

(v T N VD 1 a ~ ~Neas 1 Yer & ] & s S,
(v} The NCPB is a corporaie body and therefor

o
o}
O

Immune o prosecution znd i
properties thereiore cannot be secured in the same way zs the Government. Unlile
Government, NCPB is not protected in law.

(vi)In attempts to safe NCPB the Attorney Generzl organized and held joint consuliative
meetings with NCP3B and the trustee ministries in charge of the SGR. The meeting

explored risks and the options available which include conclusion of the mair appeal,
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lleged illegalities and irregularities. The mesting resolved that the Ethics and Anti
Corruption Cor‘l:n ssion be involved to investigate the matter and more so allegations of
corruption an_..'also to investigate amd establish if the arbitral award was consistent with

L

the law on comntracts and if the arbitrator followed due process.

(vi) Ideally in contracts of huge magnitude, the State Corporations are obligated through
the parent Ministry to seek the Attorney General’s legal advice on the contract. The
Attorney General should have been involved in the drafting and scrutiny of the contract
agreement.

(viii) The issuances of Letters of Credit are for international suppliers and not when local
suppliers are involved.

(ix)The Ministry of Agriculture from the correspondence seemed to be keen on extending
the contract and the duty free period even when the contract itself had expired.

(x) The arbitral award should have placed the parties in the position they were before the

contract and not the huge award. Public interest should also prevail mn any case that the

public good is involved.

The Committee made the following observations:-

(i) The National Cereals and Produce Board drafted and signed contracts for maize
importation totalling approximately Kshs. 4.9 bililion without consulting or engaging the
office of the Attorney General which is the official Government legal adviser.

(ii) The expertise of the office of the Attorney General could have assisted the NCPB had
the Ministry of Special Programmes, Ministry of Agriculture, Treasury and the Board
consulted the Attorney General prior to and during the arbitral and litigation process.

(ii))The involvement of the Attorney General by the NCPB came a little too late when the

nar

arbitral process was over and litigation process was aimost conciuded and only when

1

NCPB was threatened with auctioning.

:‘.
T 1€

(iv)The involvement of the Attorney General though at a late stage has led to saving ©

strategic grain reserve and availed the NCPB with an opportunity o prosecuie 1ts

appeal. The Ministry of Agriculture seemed to have been complacent in the handling

Gl
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(v) The issuances 'OI etters of Credit are for internaticnal suppliers and not when local

suppliers are involved. The issuancé of LC was not applicable in the case of NCPB and
M/s Erad Supplies and General Contracts limited since both are local firms. M/s Erad
Supplies and General Contracts Limited should have opened an LC for their
international supplier.

The Committee recommends that:-

(z) The Attorney General should be more involved in the appeal by the National
Cereals and Procuce Board so as to protect public interest and NCPB which is a
lifeline to Kenyans.

(b) Im contracts involving huge sums of money, the NCPB should seek the advice of

the Attorney General.

44 CENTRAIL BANK OF KENYA

The Governor, Central Bank of Kenya, Prof. Njuguna Ndungu appeared before the
Committee on July 24™, 2013 to brief the Committee on the Prudential Guidelines to banks
with regard to the borrowing, issuance of Bid Bond and Performance Bond as well as Letters

of Credit and Central Bank’s supervisory role on Commercial Banks.
Prof. Ndungu informed the Committee that:-

(i) In 2004 M/s Erad Supplies and General Contracts Limited was awarded a tender to
supply maize to the National Cereals and Produce Board.
(i) The Directors of M/s Erad Supplies and General Contracts Limited are Mr.

— 5

= & s R i PR
Wizs. Grace S. Walihungeu zng Wim. John Wainle., Wi/s Erac Supplies ano (enera!

1

Contracts Limited subseguently sued NCPB ror breach of

£

contract and got 2 judgsment
in its favour. It heas in the past been trving to execuis the judgement through attachment

of the assets of NCP3.
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e iOMYs-Frad-Sunplies—and-Genersl-Contracts-Limited—and KAPU Kenve Limited-had

entered into a Joint Venture Agreement, in which KAPU was to finance the tender to
supply maize LérNCPB on 18% August, 2004.

(iv)I & M Bank in'2004 received a1 ‘g est from KAPU Kenya Limited to issue 2 Bid Bond
for the benefit of M/s Erad Supplies and General Contracts Limited. The Bid Bond was
to support a tender for the supply of maize to NCPB. KAPU had indicated that it was in
a joint venture with M/s Erad Supplies and General Contracts Limited to supply the
maize. The Bank approved the conditional bid bond which was contingent on the
provision of a Stand By Letter of Credit in favour of I & M Bank as security.

(v) A conditional bid bond becomes effective on fulfilment of specified conditions
stipulated by the issuing bank. In this case the bid bond could only be effective on the
issuance of a Stand by Letter of Credit in favour of I & M Bank. The security was not
provided and the bid bond was cancelled by the bank.

(vi)Dubai Bank issued a performance bond to M/s Erad Supplies and General Contracts
Limited in August 2004 for US $ 932,000. The performance bond was valid for 90 days
and was to expire by November 17, 2004.

(vii) The request by M/s Erad Supplies and General Contracts Limited was supported by a
letter of award and an acceptance of the award by M/s Erad Supplies and General
Contracts Limited and a draft contract agreement between M/s Erad Supplies and
General Contracts Limited and NCPB. The primary security was to be the Letter of
Credit opened by NCPB in favour of M/s Erad Supplies and General Contracts Limited.
This was to be supported by the personal guarantees of the Directors of Erad Supplies
and General Contracts Limited. The guarantee expired on 17" November 2004 and no
demand or claim was made against Dubai Bank by NCPB.

(viii} The agreement between M/s Erad Supplies and General Contracts Limited and the

bank was that a Letter of Cradic was to be opensd by NCPB 1

ol
Supplies and General Contracts Limited at an account held at KCB and the sum o
US$1,960,000 was to be transferred by KCB to M/s Erad Supplies and General
Contracts Limited accoun: with the bank. This sum was sufficient to cover the value of

the performance bond issued to NCPB.

Special Report on the Contract between National Cereals and Produce Board and M/s
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(:x)Banlss ezre prohibited under section 11 (1) (») of the Barking Act Tom lending in a
reckless way. Reckless lending is defined in the Prudential Guidelines as transacting
business beyo{dﬁ the limits set oiy}n the Banking Act or CBK Act, offering facilities
contrary to anf;' guidelines or regu]:étiorxs issued by the Central Bank, failing to observe
the institations policies’ as approved by the Board of Director’s or misuse of position or
facilities of the institution for personal gain.

The Committee made the following cbservations:-

(i) The bid bond issued by I & M bank was conditional. The bid bond having been
conditional was defective and void following failure by M/s Erad Supplies and General

Contracts Limited to meet the conditions.

(ii) The bid bond was issued long before the Joint Venture Agreement between M/s Erad

Supplies and General Contracts Limited and KAPU Kenya Limited was executed.

.

ond was requisition of the
others a draft agreement and the primary security for Dubai bank was the Letter of
Credit which was then alluded to in the draft contract agreement which had not been

executed. The bank therefore relied on non existent documents.

(iv)The contract was based on invalid documents containing non-existent facts. A bank

could not therefore rely on a contract that had not been executed.

The Committee recommended that the Central Bank of Kenya should under take its

supervisory role more vigilantly over banks to safeguard public interest.

4.5 CABINET SECRETARY. MINISTRY OF AGRICULTURE. LIVESTOCK AND

FISEERIES

The Cabinet Secreiary, Ministry of Agriculure, Livestock and Fisheries Mr. Felix Koskel
appeared before the Commitiee on July 17, 2013 to brief the Committee on the Government
efforts 1o safe the National Cereals and Produce Board from collapse due to the huge debt

arising from a contract with M/s Erad Supplies and General Contracts Limited n 2004.

Special Report on the Contract between National Cereals and Produce Board and DM/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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(i) The National Cereals and Produce Board is critical in the handling cf grain reserve. The
z S . ST
Board currentfy has 2.3 million bags agamnst a recoramended 8 million bags. The

cerve from 20% to 50% of

ry
%

Government intends to increase the strategic grain

consumption and also widen the strategic food basket to include other nen grain feod

(ii) The Ministry has consulted its lawyers who have advised that money equivalent to what
M/s Erad Supplies and General Contracts Limited is claiming be set aside as a
gusrantee so that the operations of the NCPB are not affected. In this regard the
Ministry of Agriculture has requested the National Treasury to set aside Kshs. 600
million for the claims of M/s Erad Supplies and General Contracts Limited so as to
safeguard the assets of NCPB.
(iii) The Government is planning to restructure NCPB so as to separate the commercial
aspect from the social aspect (SGR). The Ministry has engaged a consulting firm (Ernst

& Young) to assist in the restructuring of NCPB to enhance service delivery. Some of

the key TOR’s for the consultants are as follows: -
(a) Assess the economic and financial viability and sustainability of the NCPB.

(b) Identify and assess potential additional functions that could be performed on
commercial terms and contribute to NCPB’s current mandate especially through

Warehouse Receipting System (WRS) and Commodity Exchange.

(c) Assess the expectations of the stakeholders given the new constitutional

dispensation and advice on the viability and appropriateness of the establishment

of the NCPB facilities ir. the devolved counties.

(iviMeaize importation was a Strategic Grzin Keserve (SGR) affer and the NCPB only

a

acted as an agent in the process.
(v) The case invoiving NCPB and W/s Erad Supplies and Ger sra] Contracts Limited will
be pursued to its conclusion while the Government takes measures to cushion NCPB.

The Government is not in 2 hurry o pay but will continue pursuing the legal process.

Special Report on the Contract between Netional Cerezls and Produce Board and M/s
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Secretaries are longer in office until new trustees are zppointed.
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The Conimittee mac the followt ing obcervutmm'

(i) The imponatiozi of maize in 2004 Was a Government cecisicn and programme. NCP3

=T

[

was an agent implementing the Cabinet decision through the Trustees of the strategic
grain reserves

(11) The Governmert is in the process of restructuring NCPB with a view to streamlining its
activities and bring about efficiency and effectiveness in service delivery.

(i) The Government is committed to saving NCPB and in pursuing legal action as regards
the case between NCPB and M/s Erad Supplies and General Contracts Limited.

(iv)The Government intends to increase the strategic grain reserve to 50% of consumption
and diversify it to include non grain food crops.

(v) There is need for the governiment to set aside money equivalent to the claim to cushion

NCPB and allow it cperate normally as legal issues are being pursued.

The Committee recommends that:-
(a) The Government should restructure NCPB with a view to bring about efficiency in
service delivery. ‘
(b) The Government to set aside money equivalent‘ to the claim to cushion NCPB and

allow it operate normally as legal issues are being pursued.

5.0 EVIDENCE BY WITNESSES

The Committee in the course of its inquiry invited witnesses to adduce evidence on the matier
of NCPB indebtedness to M/s Erad Supplies znd General Contracts Limited arising from
contract entered Into on August 2§, 2004 to supply maize. The Committee held twenrv six
siitings in which twenty eight winessss appeared bzsfore the Committee 1o adduce oral

. 4 e I T TR himicced i a5 a4 hx AmTnittes ic o
eviaence c.nj pressnied writlen submissions. L as e"1“°’1 € ;3"""\"‘" oV tﬁ C:_;m*“x_tvs 1S a8

contained in the foliowing paragraphs of the renort:-
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PRODUCE BOARD

Professor Gideon bégzsm the Mana g'lc Director, National Cereals and Produce Board

anneared before the Committee on 16“‘ Julv 2013 and briefed the Committee on the maize
h ¢

importation process in 2004 and NCPB alleged indebtedness to M/s Erad Supplies and

General Contracts Limited as follows:-

(i) The importation of maize was a Government of Kenya project and the National Cereals
and Produce Board was an agent.
(i) The National Cereals and Prcduce Board was advised to use restricted tendering due to
the urgency in importing maize for mitigating the famine situation (Annex 3).
(iii)Invitation for Tenders was sent on 29 July 2004 and tender opening was done on
’ August 5, 2004. A total of eighty one (81) firms including that of Ahmednassir
Abdikadir Advocates participated and only 36 submitted their bids.
(iv) The Technical and Evaluation Committee (TEC) was established and comprised of
NCPB officials, representatives from the Ministry of Agriculture, Ministry of Finance
and Office of the President. The TEC upon establishment embarked on evaluation of
bids on August 6, 2004 and submitted their report on August 9, 2004. (Annex 4)
(v) The contract between M/s Erad Supplies and General Contracts Limited was entered
into on August 26, 2004. M/s Erad Supplies éﬁd General Contracts Limited was to
import the maize within four weeks of signing of the contract (Annex 5).
(vi)M/s Erad Supplies and General Contracts Limited were the last to submit the requisite
documents and were the last in the priority list of being issued with Letter of Credit.
3 (vii) The opening of Letters of Credit was not conditional to the supply of maize but

r instead it was a means of pavment as contained in the contract.

) The supplier, M/s Erad Supplies and General Coniracts Limited did not have capacity

to dsiiver zs evidenced in their change of their alleged source of maize. FItst It was

Ethiopia, then South Africa and later Brazil. Their financial capacity was &iso wantng.
{(ix)M/s Erad Supplies and General Contracts Limited should not be paid as they did not

supply the maize as contracied. They failed to supply the maize within four wesks after

signi:v.g the contract as agreec.
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(x) The Ministry cf Special Programmes had reguested for the importation of maize and
also advised NCPB to terminate issuance of LC and divert resources meant for
importation téﬁ)ﬁrchase maize ﬁ‘o'jl' local farmers. (Annex 6)

(xi)Mr. Brian Ydhgo applied for att‘écbmeht at the legal department in the Board and
worked as a legal assistant for one year before he was dismissed in September 1992

when he was found not to have the right papers upon verification of his documents.

(xii) The Trustee Ministries should take responsibility as they failed to provide funds for
the opening of LC and also directed the diversion of funds to purchase local maize.

(xiii) If NCPB losses the case it will have lost Kshs. 638 million. Already the Board has lost
Kshs. 245 miilion through gamishee and payment of legal fees. The fee for lawyers is
assessed by in house company lawyers’ so that they conform to set legal /advocates
fees.

(xiv) The Board had sought the help of EACC to investigate the matter.

The Committee made the following observations:-

(i) M/s Erad Supplies and General Contracts Limited was supposed to supply maize in 4
weeks after signing the contract.

(i) M/s Erad Supplies and General Contracts Limited delayed in supplying the necessary
documents required for issuance of LC. 4

(i11)The Ministry of Special Programmes directed that funds initially meant for maize
importation be used to purchase maize from local farmers.

(iv)M/s Erad Supplies and General Contracts Limited lacked capacity to deliver. The
company changed its source of maize, lacked financial capacity and issued two invoices
with the same number on the same day but with different addresses.

The Committee recommends that:-

(a) Mfs Erad Supplies and General Contracte Limited should not be paid any money

pe v
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they did not supply the mzaize as provided for in the contract.

o

i The EACC should investigate the M/s Erad Supplies and General Contracts

Limited for uttering faise documents during the tendering process.

=
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Mr. Nyawara of NyEwara and Comoamv Advocates and Mr. Katwa Kigen appeared before
the Committee cn July 16, 2013 to zdduce evidence before the Committee on the litigation
process on the NCPB vs. M/s Erad Supplies and General Contracts Limited case arising out

004.

l\)

of a contract to impert maize in

Mr. Nyawara informed the Committee that:-

(i) He advised his client to bring in a legal counsel to assist in the case. The services of
Katwa Kigen, Juma Kiplenge and Mchamed Nyaoga were hired.

(ii) During the arbitration and court processes serious issues of corruption and threats
against his life were reported and brought before the courts.

(iii)The appeal challenged the arbitral award on the basis of corruption and public policy

interests.
Mr. Katwa Kigen informed the Committee that:-

(i) The legal team consciously and deliberately did not appeal against the court decision to
adopt the arbitral award because the adoption of the arbitral award by Judge Odunga

was an administrative and exparte matter.
(ii) The Board challenged the manner in which the arbitration award was made. Judge
Njagi declined the appeal citing that he could not revisit issues of fact in the arbitration
process and therefore failed to set aside the arbitral award. The Board appealed against
T the ruling by Justice Njagi at the Court of Appeal.
(iii)The Board managed to get reprieve when it obtained a stay of execution meaning that
the garnishee that was not collected and property not auctioned remains where it is and
no recovery of money or assets by either party.

~

(iv) The request for LC by M/s Erad Supplies and General Contracts Limited came late.

~ - .
L

Miaize was to be deliversd after four weeks of signing the contract. The request for LC

was in October, 2004 long after the contract had expired and long broken.

Special Report on the Contract between National Cereals and Produce Board and M/s
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The Committee made the following observations:-

(1) There is need tg protect NCFB from litigation by amending the law to protect it like
(’.

other government agzsncies. ‘

(i) The Lawyers of NCPB had failed to persuade the courts to set aside the arbitral award

=%

» spite the legal team having prominent lawvers.

(i:i)M/s Erad Supplies and General Contracts Limited failed to supply the maize within the

contract period.
The Committee recommends that:-

(a) The Attorney General should be involved in the litigation against M/s Erad

Supplies and General Contracts Limited.

(b) The EACC should investigate the alleged corruption and abuse of office during the

arbitration process.

5.3 EVIDENCE BY THE FORMER TOP MANAGEMENT OF THE NATIONAL
CEREALS AND PRODUCE BOARD
Mr. Tirop Koskey, Former Managing Director, National-Cereals and Produce Board (NCPB);

Mr. Naftali Mogere, former Managing Director, NCPB; Ms. Anne Kamau former Board
Secretary, NCPB; Mr. Kipyego Korir, former Secretary to the Technical Tender Evaluation
Committee, NCPB and Mr. Patrick Karanja, Ag. Board Secretary, NCPB appeared before the
Committee on 1%, 8™ and 16™ July 2013 to give evidence on NCPB’s indebtedness to M/s
Erad Supplies and General Contracts Limited arising from a contract to supply maize in

2004,

]
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¢ by Mr. Tirop Kosgey, Former Managing Director, National Cereals and

Produce Board {(NCPB

\ /o |5 o o o - N Fo g | e T . 5 St
Mr. Trop ¥osgey, former Managing Dirsctor NCPB, appeared before the Commitise on 1

oth s 5 otk ulv c e : _ ;=3 1 1
§" anc 167 July, 2013 to give evidence on NCPB’s indebtedness to M/s Erad Supplies and
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adduced evidence as follows, that:-

V.2 :
1) There was se\ée drought in 2004 that lad to early depletion of the grain reserve and the
r o

President of the Republic declared the famine situation a Nationzal Disaster. The Cabinet
made a decision to import 6 million bags of Maize. The NCPB was directed to import 3
million bags and the private sector was requested to import 3million bags.

(ii) The NCPB advertised, requesting bidders to tender for the importation of 2 million bags
equivalent to 180,000 metric tons on 26" July, 2004. (Annex 7). A total of eighty one
(81) companies among them Ahmednassir Abdulahi advocates company bought the
tender documents but only thirty six ( 36) companies returned their bid documents and
only nine (9) companies were found responsive. Due to the emergency the Ministry of
Finance advised NCPB to use restricted tendering thus shortening the tendermg period
to only seven (7) days. (Annex §)

(iii)The Government through the Ministry of Finance gazetted a Waiver of duty for the
period of maize importation to allow the suppliers to import duty free. (Annex 9)

(iv)Tenders were opened and an inter-ministerial Technical Evaluation Committee (TEC)
comprising of experts from the Ministry of Agriculture, Ministry of Finance, Ministry
of Special Programmes and NCPB was established to evaluate the bids and report to the
Main Tender Committee within four (4) days. The TEC submitted their report to the
Main tender Committee recommending seven firms for award of tender.

(v) The Main Tender Committee met on 10% August, 2004 and considered the report of
the TEC, adjudicated and awarded the tender to five (5) of the top companies that had
been recommended by TEC to ameliorate the risks of non- delivery (Annex I10). M/s
Erad Supplies and General Contracts Limited was one of the companies qualified by ths
TSC. The award of the tender catried certain requirements such a
3Bond and Invoicss.

(vi)Looking back at the issue, nc proper verification of documents was done then on the
companies that were awarded the tender due to time constraints and the severity of the

7

matrer at hand. After the tender award it was apparent that the compary (Erad Supplies

Special Report on the Contract between National Cereals and Produce Board and M/s
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and General Centracts Limited) lacked the capacity as evidenced by their delay in

meeting the requirements and changing their source of maize. M /s Erad Supplies and

General Contfacts Limited presented themselves then, as having capacity to deliver.

The directors of the Company (M/s Erad Supplies and General Contracts Limited)

ocked credible on the face value. The award of tender to M/s Erad Supplies and

g

General Contracts Limited was also based on the short delivery time (2 weeks) of maize
that the company had promised in its documentation.

(vi1) The importation of the maize was to be funded through allocation from Treasury. The
total amount required for the programme was Kshs. 4.9 Billion of which only Kshs. 3.2
Billion was availed. This was promised when the instruction was given. The mode of
payment as per the contract agreement was through irrevocable sight letters of credit
that was to be issued upon fulfillment of the conditions.

(vii1) Funding was released in tranches and took a bit of time to be released. The opening of
the LCs was based on first-come first served. M/s Erad Supplies and General Contracts
Limited delayed in fulfilling the requirements and in submitting their documents. By the
time they complied the funds sent were exhausted and therefore the Board could not
open an LC in favour of the company.

(x)In the whole transaction NCPB acted on the_,.directions and instructions from the
Principal Trustees; Ministries of Agriculture, precial programmes and Finance. The
NCPB had an agency agreement with the SGR Trust Fund that has responsibility over
the SGR and also famine Relief reserves. The Board received and acted on the
instruction of the principals.

(x) On 28 August, 2004 Treasury wrote advising against the cpening of Letters of Credit
but subsequent meetings of Strategic Grain Ressrve (SGR} Trustess reviewed this
posiiicn and sought financial support 1o NCPB for the importation of maize (Annex

Ty
P /).

by

3 .

(xi) The Board could not execute this contract with M/s Zrad Supplies and Generzl
Contracts Limited because the SGR Trustees specifically Ministrv of Finance did not

ve the Board enough funds to open an LC for M/s Erad Suppliss and General

uq

ontracts Limited as had been done for other firms. (Annex I2) The Board was alse

O

»
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The Committee mafe the following cbéervations:-
¢

(1) The inter-ministerial Technical Evaluation Conunittee anid the Main Tender Committee
did not undertake due diligence to determine the technical and financial capacity and
suitability rms that were awarded the tender to import the maize.

(ii) M/s Erad Supplies and General Contracts Limited lac ced the capacity to supply and
deliver the maize to NCPB.

(iii)The NCPB acting as an agency of the SGR trustees, acted on the instructions of the
Trustees in the maize importation following the declaration of an emergency in 2004.
(iv) The Ministry of Finance did not avail adequate funds to enable NCPB to open letters of

credit to all the five suppliers.

(v) The Ministry of Special Programmes advised the Board to divert funds initially

earmarked for maize importation for the purchase of maize locally.

The Committee recommends that:-

(a) The EACC should investigate the conduct of the technical evaluation committee
and the main tender committee during the tenéering process and award of tender.

(b) The EACC should further investigate the technical evaluation committee and the
main tender committee for failure to adhere to provisions of the procurement
regulations.

(¢) The EACC should investigate the former managing director, Mr. Tirop Kosgey,

for failure to ensure prudent management of the tendering process and the contact

for the importation of maiz

5.2.2 Evidence by Mr. Naftali Megere, Former Managing Director, Natiomal Cereals

and Produce Board (NCPE)
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Mr. Nzfizli Mongare, former Manzaging Director NCPB, appeared before the Comumities on

-.v;v

g™ July, 2013 to give evidence on NCPB's indebtedness to M/s Erad Supplies and General

Cuntracts Limited ﬁlsm" from a contpact o supply maize in 2004. Mr. Mogere adduced

&
5
[

evidence as follows, , that:-

(i) He joined the National Cereals and Produce Board as a Managing Director (MD) in
February 2006 and left the Board in Julv, 2607. During this period the contract had been
entered into and terminated.

(ii) While serving as the MD, M/s Erad Supplies and General Contracts Limited wrote to
the Board threatening court action for breach of the contract. (Arnex 13) In reaction to
this letter he wrote to the PS Special Programmes advising the Ministry of the
precarious position that NCPB was in and the urgent need to mitigate any ensuing court
action through an amicable way, but by the time he left NCPB there was no response
from the Ministry and the matter was in abeyance. (Annex 14)

(iil) Funds were not availed by Treasury to enable the National Cereals and Produce Board
to cpen the Letters of Credit (LC).

(iv) During Board meetings they had discussed the issue of M/s Erad Supplies and General
Contracts Limited and it was agreed that it was the responsibility of the Government to

resolve the issue since NCPB was acting for the Government.
The Committee made the following observations:-

(i) The Board wrote to the Ministry of Special Programmes on the threat by M/s Erad

Supplies and General Contracts Limited but no action was taken by the Ministry.

(i) Letters of Credit were not openad by the Board due to lack of funds.
5.3.4 Evidence bv Mrs. Anne Famau, Former Board Secretary, Natiopal Cereals and

Produce Board (NCPB)

Mrs. 4nne Famau, former Board Secretarv, NCI2, appeared before the Committee o1

July, 2013 to give evidence on NCP3's indebtsdness to M/s Erad Supplies and General

s
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___ Coniracts Limzitad 1 erismg ITom a conract o SUpply ;ua;’ﬁ in 2004, Mrs. Anne !_\. mau

adduced evidence as follows, that:-

(i) Mr. Brian Yoﬁgo applied for at tg‘ .ment at the legal department in the Board and
2l assistant for ong yeer before he was di smissed in September 1992

ua

warked as a le
when he was found not to have the right papers upon verification of his documents. Mr.
rizn Yongo worked at the Board as a clerk and not as a law

(ii) During the drafting and s signing of the contracts with the various firms that had won the
tender she was on leave and upon resuming in September, 2004 the matter of M/s Erad
Supplies and General Coniracts Limited and NCPB had degenerated into a legal tussle.

(iii) She interrogated the tender documents and the contract and found them to be in order.
Addendums were done on the tender awards and more so on the price and quantity of
maize to be supplied. The Technical and Evaluation Committee and the Main Tender
Committee were involved in this process.

(iv) She appointed Nyawara and Corﬁpany Advocates to represent the NCPB during the

arbitration process.

(v) After the arbitral award the Board made an appeal at the High Court to set aside the

award and by then a decree had not been issued.

5.3.5 Evidence by Mr. Patrick Karanja

Mr. Patrick Karanja, Board Secretary, NCPB, appeared before the Committee on gth Tuly,
2013 to give evidence on NCPB’s :ndebtedness to M/s Erad Supplies and General Contracts

Iimited arising from a contract to supply maize in 2004. Mr. Karanja adduced evidence as

follows, that:-

(1) He jomzd NCPB in August 2002 as & senjor legal counse] anc rose through the ranks 10

.
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supply of maize between NCPB and M/s Erad Suppiies end General Contracts Limited.

The then Board Secretary, Mrs. Anne Kamau was on leave.
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but this wes not
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(1) Under normal circumsiances peyment s mzade upon delivery cf goods

the case in this matter, as Letters of Credit (LC) were issued to other suppliers.

(iv) The Letter oM redit was not a cordition for the supply of maize. The contracted firms
B} . b
were to supply and deliver the maize and be p
(v) The Board ?-.pf"i?.lr":&- against the arbitral award. For one year there was no court of

(vi) Mr. Ahmednasir’s Company applied and purchased tender documents for maize
importation and supply under receipt number 348782 dated August 04, 2004 (Annex

I5).
(vii) The arbitral process was marred with allegations of corruption.

The Committee made the following observations:-

1) Mr Ahmednassir Abdulahi and Advocatcs Company purchased tender documents from
DA

NCPB but did not respond by returning the documents.

(ii) Letters of Credit are instruments of international trade and are opened by imporiers an
not the buyers/purchasers. They serve as an assurance for payment.
(1i)The Ministry of Special Programmes failed to take action when M/s Erad Supplies and
Gereral Contracts Limited threatened legal action on NCPB for breach of contract.
The Committee recommends that EACC should investigate Mr. Patrick Karanja for

maclhiogaman AF Jesber awad r\L\ v Af F‘ s ~An
nDeguUgence GL GULy ana aouse oL Oriice.

5.4 EVIDENCE BY THE FORMER TRUSTEES OF THE STRATEGIC GRAIN
RESERVES (SGR)

Mr. Andrew Mondo, former Permanent Secretary Ministrv of Special Programmes, Dr.

7

riomano Fiome, former Permanent Secretary Ministrv o

T Ao s I Eaas [ — - Ve
rormer Permanent Secretary Ministry of

I T . e L Bt i D ratncis Crgin B . e AN 3
2013 to adduce evidence as former trusises of the Strategic Grain Reserve (SGR) on th
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indsbtedness of the National Cerezls and Produce Board 1o Mi/s Erad Supolies and Generzl

Contracts Limited.
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programmes adduced the following evidence before the Committee, that:-

(i) The Strategg& Grein Reserve Tcht es had agreed not to pay M/s Erad Supplies and
Generzl Contracts Limited since they had not supplied any maize.

(i) Arising from the arbitral award judgement, the trustees had writlen to the Attorney
General on how the judgement was made and the fact that NCPB was losing all cases
in court and further the matter was discussed during the Security Advisery Committee
as a matter of food security.

(ii) The Trustees had also briefed the new administration on the issue of NCPB.
5.4.2 Mr. Joseph Kinyua, former Permanent Secretary Ministry of Finance appeared

before the Committee and adduced evidence as follows, that:-

(i) Treasury was to release Kshs. 4.9 billion for the importation of maize but dﬁe to
budgetary constraints, Kshs. 3.2 billion was released in 3 tranches. '

(if) Treasury had gazetted a legal notice waiving 25% duty in imported maize by private
millers and NCPB lasting between 5" August and 30" September, 2004.

'(iii)The Ministry of Finance had written advising the Ministry of Agriculture and NCPB
against issuing Letters of Credit (LC) before supply of maize. The letter advised that
opening LC was tantamount to advance payment which is contrary to government
financial regulations. The suppliers among them M/s Erad Supplies and General
Contracts Limited should have approached their bankers to issue Letters of Credit as
opposed to asking the NCPB to provide them with LC’s.(Annex 11)

(iv) The legal issues between NCPB and M/s Erad Sﬁpplies and General Contracts Limited
were not brought to the attention of the Trustees early enough and that the Trustees
learnt about the litigation: when the Board had been garnisheed.

(v} Treasury had written & circular appealing to all the arms of Government to ensure that
public money weas used in 2 prudent and responsible way.

5.4.3 Dr. Romano Kiome, Former Permanent Secretary Ministry of Agriculture

appeared before the Committee and adduced evidence as foliows, that:-

(i) The press release of 1 9% October, 2004, by the then Minister for Agriculture should

Special Report on the Contract between National Ceresals and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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been involved in issues of the procuring agency (NCPB). (Annrex 16)

1

a
§§ 11

Pa - - - . . 7 ~ ;] 5

(il) The Public Bfocurement and Disposal Act of 2005 was not in place in 2004 when
Al e
- 4

importation “of maize was being processed. The Government was relying on

)9

5.4.4 Amb. (Eng) Mahboub Maalim, former Trustee of the Strategic Grain Reserves

—t

Exchequer and Public Audit Regulations (200

appeared before the Committee on 23" July, 2013 to give evidence on the
indebtedness of the National Cereals and Produce Board as follows, that:-

(i) He served as the Permanent Secretary in the Office of the President between 30" June
2004 and 25™ August 20035 after which he was transferred to the Ministry of Water and
Irrigation in the same capacity.

(i) The portfolio mandate included disaster management issues and relief and rehabilitation
issues which involved 4 key issues; the role of information dissemination in respect to
disaster preparedness and response, co-ordination on disaster management, response
and preparedness to disaster, and framework research.

(1)) The information that the Permanent Secretary’s office gave on drought situation in the
country informed the Cabinet Paper that forecasted food shortage eventually leading to
a Cabinet decision to declare a disaster.

(iv) A process to respond to the food crisis was initiafcd and three Ministries of Agriculiture,
Finance and Special Programmes were involved in it, where six (6) million bags were to
be imported into the country to mitigate the situation.

(v) The Office of the President did not have a role in developing the contract but it was
done by the National Cereals and Produce Board together with the Office of the
Attorney General.

(vi) The Office of the President had zn Agency Lgreement with National Cerszls and

o DML BRI, SRR
FTOLUCE DO2T L.

(vii) The letier from the Permanent Secretary, Ministry of Finance warning about 0p2zning 2

Letter of Credit was not helpful as thers was food crisis. A meeting for the Board of
rustess for the SGR was convensd to discuss the Letter and reached at an agresment 10

help Kenyans with food.
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' {(viil) From the briefs trat the he pot Fom NCFB, he noied that M/s Zrad Supplies and

,J

enerzl Contracts was limping and had difficulties meeting the requiremerts. The

Company did zot have the capacity to deliver the maize. They delayed submission of

the reguiremen E“ closeto t eadﬁ*‘n By the time the Company was ready with zll the
requiremernts, the countrv was navmg its first bumper harvest.

(ix) The NCPB had indicated that the Letier of Credit was needed to cushion the
Governmeent and the suppliers and that it was a standard practice to issue the LC whe
dealing with large sums of money.

The Committee made the following observations:-

(1) The NCPB acted as an agent of the Government in the maize importation.

(ii) M/s Erad Supplies and General Contracts did not have the capacity to deliver and that
there might have been collusion from the onset of the process with the Company.

(iii)Opening an irrevocable Letter of Contract would have committed the Government to
pay and thereby lose large sums of money if the suppliers failed to supply.

(iv)The Ministry of Finance had written advising the Ministries of Agriculture, Special
Programs and NCPB against issuing Letters of Credit (LC) before supply of maize.

(i) The Trustees failed in their mandate to supervise the procurement and importation of

maize and to seek the legal advise of the Attormey General on the maize importation.

(i) M/s Erad Supplies and General Contracts Limited  should not be paid since they had

not supplied the maize.

(iii)The Trustees failed advise the procuring entity to terminate the contract even when it
was apparent that Erad Supplies and General Contracts Limited did not have the
capacity to import the maize. The trustees also failed to advise the procuring entity to

ierminate the contract even after the contract lapsed, instead the Ministry of Agriculture

1

concinued to sesk funds o open LC for M/s Erad Supplies and Genera!l Contracts

L S

Limited Supplies and General Contracts Limited.

railed to terminate the contract even after the Ministry of Special

B The trusiess also

—t
<!

Programmes acvised NCPB to divert funds meant for maize importation to purchasing

maize locally.

Special Report on the Contract between National Cereals and Produce Board and M/s
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The Committee recommends that:- T

(a) The EACC investigates the then Trustees of SGR for contravention of section 45
(2) (c) of the Ethics and Anti-Corruption Act as read with section 48 of the same
Act.

(b) The Kenya Anti-Corruption Commission should investigate the circumstances
leading to the declaration of drought as a National disaster at the instigation of
Ministry of Agriculture and Ministry of Special Programmes.

(c) The Trustee should be held accountable for failure to plan and ensure that
adequate resources are availed to NCPB to facilitate maize importation contrary
to the provisions of section 17 (6) of the procurement regulations which are

replicated in section 45 (3) of the Anti-Corruption and Economic Crimes act 2003

5.5 EVIDENCE BY MR. SAMWEL BRIAN YONGO OTUMBA

Mr. Samuel Brizan Yongo Otumba appeared before the Committee July 1*, 2013 to adduce

evidence on NCPB’s indebtedness to M/s Erad Supplies and General Contracts Limited
arising from a contract to supply maize in 2004. The written Submission by Brian Yongo can

be found at the National Assembly Library. Mr. Yongo adduced evidence as follows, that:-

(i) He was requested by Mr. Jacob Juma, Director of M/s Erad Supplies and General
Contracts Limited Supplies to introduce him to Ahmednasir Abdullahi who now acts

for the Company as lead counsel in Misc. Civil case no 639 of 2009, Erad Supplies and

. 7 e Fm 7 R ot o sty i B dhegis Dasssd T S T
General Conrracis Limited - vs. National Cereal and Produce Board The mle of
A Yy o S T rac 1 +3 1 73 anl A Tanfranls fRe ~ao 3 XTI £ = N -

4 hmednassic was Lo he the lead counse! and fastrack the case in fzvour of Zrac Supplizs

znd Generza) Contracis Limited. Mr. jacob Juma and Wigjor Weiuke had requested him

t5 coliect the arbitral award from NCP5 from which he was 1o be paic & consideration
r

[Te - vy - oo ot hrmaoelf A1 ~ I 31i1lab 4 Taran 1- s ™ + 1

to be agreed upon amongst himself, Ahmednassir Abdullani anz Jacod juma. 1 he total

1A : fAr th 1 avars] rae ¥ ol <0 milh o 1 har 21l hetwesn
consideration for the legal exercise was Kshe. 50 million to be shared equelly between

him (Brian) and Ahmednesic Abdullahi. (Arnex 17 ),

Special Report on the Contract between ictional Cereals and Produce Board and M/s
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himself 2t the residence of Mr. Jacob Juma on the promise to Jacob Juma that Mr.
Ahmednassir P/qjoyed patronage win the judge who was handling the matter, whose

ﬂ
eppointment hg¢ participated I as é; member of the Judicial Service Commission and

therefore he would ensure 100 percent delivery within the shortest time possible. The
speed of the progression of the claim and all interlocutory applications filed by the
National Cereals and Produce Board before the Judges is a testimony of Ahmednassir
Abdullzhi’s claim to patronage and promise of speedy delivery.

(iii)M/s Erad Supplies and General Contracts Limited has so far paid him Kshs. 7.5 million
for the said services through Mrs. Grace Wakhungu, one of the directors of the
company.

(iv)Mr. Jacob Juma has several civil court cases in various courts on matters of forgery and
fraud ranging from forgery of land title deeds to car log books and breaches of
contracts. Mr. Jacob Juma had been invollved in a case where it is alleged that he (Juma)
tried to defraud an Indian family of their 18 acres of land in Lower Kabete.

(v) Mr. Juma used the judiciary to defraud the Government in various road contfacts n
Western Province that he did not perform but went ahead to sue the Government for
breach of contract.

(vi)Mr. Jacob Juma was loaned Kshs. 1 Million by Mr. Hassan Zubeidi of Dubai Bank. Mr.
Zubeidi later fell out with Mr. Juma for frequently taking money from Mr. Zubeidi.

(vii) M/s Erad Supplies and General Contracts Limited was paid Kshs. 140 million that
was shared out among the interested parties and that KRA withheld Kshs. 156 million
as tax defaulted by M/s Erad Supplies and General Contracts Limited. By the time of
tender application, Erad Supplies and General Contracts Limit@d. did not have the

T certificaiss and that the performance bond

reguisite documents such as PIN and VAT cer

Lv

issued by the Dubai Sank was faie.
il T <7 ol W) th v 172 % . : I
(viii) He (Mr. Yongc) had written 10 Z4CC on 287 June, 2013 about & ruling by Hor.
_ —tn % i 5 v % . o i ‘. 5
Mabeve on 13" March, 2013 demonstraiing (hat +he said judge could have been

compromised to male the ruiing in favour of M/s s £rad Supplies and General Contracts

Limited.
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(ix)He (Mr. Yongo) had dezlt with Mr. Jacob Juma on many occasions including an
instance where Mr. Jacob Juma had instructed Neptune Credit Meanagement to
repossess a rmster vehicle belonging to Mrs. Grace Wakhungu, who is a Co-Director at

CT
D -,
M/s Erad Sug pl es anc Generzl Cohitracts Limited.
The Committee made the following chservations:-

(i) Mr. Brian Yongo had been paid Kshs. 7.5 miilion by Mrs. Grace S. Wakiungu one of
the Directors of Erad Supplies and General Contracts Limited for his services of
introducing Ahmednassir to act as the lead counsel in the case against NCPB.

(ii) Mr. Jacob Juma was portrayed as a dishonest person capitalising on the judiciary to
defraud Government and private citizens using forged decuments.

(iii)The new form of corruption in state corporations and entities is through colluding with
contractors to sue the Government for breach of contract and award damages and
claims.

The Committee recommends that:-

(a) The Judicial Service Commission (JSC) investigates its former and present
members and staff who were involved in handling the NCPB matters for
allegations of corruption bench fixing (or influencing the bench), corruption, bias

and abuse of office with respect to rulings on the M/s Erad Supplies and Generai

Contracts Limited vs. National Cereals and Produce Board case.

5.6 EVIDENCE BY THE DIRECTORS OF M/S ERAD SUPPLIES AND GENERAE
CONTRACTS EIMITED

5.€.1 Evidence by Mrs. Grace S. Wakhungu, Director, M/fs Erac Supplies and “eneral

Contracts Limited
‘aithungu, & Director of Wi/s Erad Supplies anc General Contracts

Limited appeared bzfore the Committee on 8™ July, 2013 to adduce evidence on NCPE's

Special Report on the Contract between National Cereals and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maiz
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supply maize in 2004, Mrs. Grace S. Wakhungu adduced evidence as follows, that:-

(i) M/s Erad Sup »f‘ es and General C@ntracts Limited is ownad by three Directors, Jacob
Juma 20% sna'el” Iding, Major (T{Ld) John Waluke 20% shareholding and herself
(Grace S. Wakhungu) having the majority shareholding of 60%. She is the Managing
Director of M/s Erad Supplies and General Contracts Limited.

(ii) M/s Erad Supplies and General Contracts Limited had associate companies that they do
business with outside the country.

(iii)M/s Erad Supplies and General Contracts Limited had applied to supply 85,000 Metric
Tons of maize but was however awarded to supply 40,000 MT and that the Company
had met all the bidding requiremments as set by NCPB.

(iv)They had provided a bid bond of US$ 1 million from I & M Bank and a Performance
Bond of US$ 932,000 from Dubai Bank as required by NCPB. The three directors of
M/s Erad Supplies and General Contracts Limited signed personal guarantees with the
Banks to secure both the Bid bond and the Performance Bond. They secured the bond
from a different bank due to the urgency in getting the Performance Bond.

(v) The Maize supplier for M/s Erad Supplies and General Contracts Limited was
ROPACK International in South Africa but ROPACK International would have sourced
the maize with the required standard from Ethioﬁia and was to be shipped to Kenya via
Djibouti.

(vi) M/s Erad Supplies and General Contracts Limited gave the NCPB two invoices bearing

the same number to generate a Letter of Credit from and that the NCPB did not have a

problem with that arrangement.(Annex 18)

R s

(vii) M/s Erad Supplies and General Contracts Limited brought in Mr. Ahmednassir

Abdullahi on board to reinforce Ms Saende & Co Advocates whe are the comparny’
7

advocates when they realized that NCPB had a team of seven (7) lawyers.

(viil) The money that Mfs Erad Supplies and General Contracts Limitsd got irom

-

carnisheeing NCPB was still with the company lawyers. She paid Mr. Brian Yongo his

fee of Kshs. 7.5 million for services rendered after Mr. Yongo became a nuisance.

Special Report on the Contract between Neational Cereals and Produce Board and M/s
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(ix)M/s Erad Supplies 2nd General Conrracts Limited did not execute the Conact since the

4

NCPB breached their contractual obligation by not cpening the Letter of Credit in
Pk i
favour of M/s Erad Supplies and G neral Contracts Limited which they had opened for

to the

(¢

all the other four firms that were vvarced the contracts to supply the white maiz

NCPB.
The Committee made the following cbservations:-

(i) M/s Erad Supplies and General Contracts Limited gave NCPB two invoices bearing the
same number but different suppliers to generate a Letter of Credit.

(i) Mrs. Grace Wakhungu claimed to be the bonafide Managing Director of M/s Erad
Supplies and General Contracts Limited.

(iii)M/s Erad Supplies and General Contracts Limited was and still is a smell company. The
small company lacked capacity to deliver a tender worth US § I million.

(iv)M/s Erad Supplies and General Contracts Limited through Mrs. Grace Wakhungu paid
M. Brian Yongo Kshs. 7.5 million for unspecified role in relation to the contract with
NCPB.

(v) M/s Erad Supplies and General Contracts Limited acquired a bid bond from I & M
Bank Limited and secured a performance bond from Dubai Bank Limited. Both the bid
bond and performance bonds were conditional up>o‘n certain requirements being met.

5.6.2 Evidence by Mr. Jacob Juma, director Erad Supplies and General Centracts
Limited

Mr. Jacob Juma, Director, M/s Erad Supplies and General Contracts Limited appeared before

the Committee on July 2" 2013 to adduce evidence on the National Cereals and Produce

_11

A o & o ~eFreas ariciC
Board alleged indebtedness to M/s Erad Supplies and General Contracts Limited arising from
2 contract to supply maize in 2004, Wir. Jacob Jums adduced evidence as foliows, that:-
(1} IIs ic g b ldor e [fanaeh rartas Af Wiie =rad Sunoliss
(i) He 1s a businessman, a shareholder and the Manzagmg Director of Mss zrad >upp:iss

and General Contracts Limited 2 position he has held since 2008,
H it B £ 3 B ; ~th 4 2 A
(ii) The concract for the supply of maize to NCPB was signed on 267 Aungust. 2004

(iii)The process of the award of the tender and pavment had politically vesied mterssts s
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payment in full.
(v) Following the arbitral awerd NCPB appealed against the arbitral award in the High
Court and later in Court of Appeal but lost in all those attempts.

(vi) He applied to garnishee the Kenya Commercial Bank Account belonging to the NCPB,
where Kshs. 297 million was attached to his lawyer's Account (Soita & Saende
Advocates). However, Kenya Revenue Authority put an injunction claiming Kshs. 156
million as tax. He has also attached the Board’s fixed assets until he gets the remaining
Kshs. 255 million from NCPB.

(vi)) The money recovered from NCPB accounts was used for the Company’s expenses
and emolument for the Directors.
(vili) Mr. Hassan Zubeidi of Dubai Bank one of the signatories on the Performance Bond
ent to NCPB, was his business partner but they later disagreed.
(ix)He had known the then Minister for Agriculture; Hon. Kipruto Kirwa since 1991 when
he was a member of Youth for KANU while he knew Mr. Ahmednassir Abdullahi

during his studies at the University of Nairobi.

The Committee made the following observations:-

F (1) M/s Erad Supplies and General Contracts Limited gave NCPB two invoices bearing the
same number but different suppliers to generate z Letter of Credit.

(i) Mr. Yacob Juma claimed to be the bonafide Managing Director of M/s Erad Suppliss

(ii)M/s Erad Supplies and Genersl Contracts Limit=g acquired a bid bond from I & M

:J

Bank Limited and secured a performance bond from Dubai Bank Limited. Both the bid

bond and performance honds were conditional upon certain equirements being met.

(iv) M/s Erad Supplies and General Contracts Limited used false documents and

Special Report on the Contract between National Cereals and Produce Board and /s
rad Supplies and General Contracts Ltd for Supply of Maize
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~mation to obtzin the award of tender for the supply of maize in 2004,

The process of award of tender for the supply and delivery of maize had political
interests. & ‘

Contrary 10 evidence adduced by Wis. Grace Wakhungu, that money recovered frem
NCPB accounts was with the company lawyers, Mr. Jacob Juma stated that the money

was used for the Company’s expenses and emoluiment for the Directors.

5.6.3 Evidence by Hon. Maj (Rtd) John Koeyi Waluke, MP, Director M/s Erad Supplies

and General Contracts Limited

Appeared before the Committee on August 01, 2013 and chose not 1o be put on oath and

could not give any addirional evidence as he agreed with the prior evidence given by his Co-

directors.

The Committee recommended that:-

(2) The Ethics and Anti-Corruption Commission investigates, M/s Erad Supplies and

General Contracts Limited and its directors namely Major (Rtd) John Waluke,
Mrs. Grace S. Wakhungu and Mr. Jacob Juma for alleged fraudulent acquisition
of public property or a public service benefit contrary to section 45 (1) of the Anti-

Corruption and Economic Crimes Act as read with section 48-53 of the same Act.

(b) The Ethics and Anti-Corruption Commission investigates the existence of M/s

‘c)

Erad Supplies and Generzal Contracts Limited alleged international suppliers and
partners from Scuth Africa and Ethiopia, including ROPACK CC International,
Ethiopia Grain Trade Enterprise and Chelsea Freight Limited in the Maize

importation tender and estabiish if indeed maize was purchased and stored as

The Ethics and Anti-Corruption Commission imvestigates the directors of Mt
Erad Supplies and General Contracts Limited, Mr. Jacob Juma. Major (Rtd} John
Waluke, M.P. and Grace Sarapay Wakbhungu, for the offence of uttering false

documents which were used to tender for the Maize at the NCPB and which were

Specicl Report on the Contract between National Cereals and Produce Board and M/s
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' relied upon to award the tender for the suppiy of the maize contrary

of the penal code.

) The Ethics an;i-Anti-Corrupt‘on Commission investigates M/s Erad Supplies and

~~
(=P
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Generzal Cﬂvtracb Limited and .L,s stated Directors, Mr. Jacob Juma, Mrs. Grace
Sarapay Wakhungu and Masajor (th) John Waluke for the offences of fraud and
attempt to defraud under the penal code and the Anti-Corruption and Economic
Crimes Act with respect to acquiring and presenting to NCPB of a bid bond No.
NG 464 from I &M Bank during the tendering process and performance bond No.
CREDIT /rak/38/2004 from Dubai Bank knowing the same to be void due to non
compliance with the conditions of issuance.

(e) M/s Erad Supplies and General Contracts Limited and the individual Girectors
namely Mr. Jacob Juma, Major (Rtd) John Waluke and Grace Sarapay
Wakhungu should .ftﬂfy compensate the Government of Kenya through the NCPB
an amount of Kshs. 313 million and any other monies received foliov."ing the
execution of the arbitral award and lifigation in line with section 51 and 54 of the
Anti-Corruption and Economic Crimes Act, 2003 and any other relevant laws and

principles of law including that of equity.

5.7 EVIDENCE BY THE INVESTMENTS & MORTGAGE (I & M) BANK
The Executive Director of I & M Bank, Mr. Sarit S. Raja-Shah accompanied by Mr. Arun. S

Mathur, Chief Executive Officer and Ms. Ninzh Madanunga, Head of Legal Services
appeared before the Committee on 17" July 2013 to adduce evidence on the bid bond issued
by the Bank to M/s Erad Supplies and Genera! Contracts Limited with regard to the contract
to supply maize to NCPB. Mr. Sarit adduced evidence as follows:-

(ij [ & M Bank received a request for issuance of a bid bond for the tende
1o NCPR from KAPU Kenya Limited on 4™ August 2004, As per the reguest, the Bid
Bond was for the benefit of M/s Erad Supplies and General Contracts Limited who

pl

imporied white ma

>—y,

mtended to submit a bid to NCP3B for the suppliv o

Special Report on the Contract between National Cereals and Produce Board and M/s
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themselves and M/s Erad Supplies and General Contracts Limnited, was onl
19)

(B L . 3 ;
(iii) The facility ( Bid Bond) was recommended and zpproved by the Bark in light of the

ot

sourcing fmanffb for the tender.(Ane:
e

previous relationship that e hank had with KAPU Kenya Ltd, whereby the Bank had
issued a similar conditional bond to another beneficiary. The Bond was conditional and
valid up ceipt of Stand By r of Credit (SBLC) for not less than US § 1 Miilion
in favour of the bank from a reputable South African or European Intemational Bank
and pzyment of a commission of 0.5% per quarter which was to be collected upfront.

(iv) The Bark received all the documentation necessary for assessing the transaction
especielly since this wzs 2 non-fund based cne-off transaction. The customer, KAPU
Kenya Ltd, did not have a running account with the bank but had opened a Customer
Information File (CIF).

(v) The Bid Bond in question NG 464 dated 4% August, 2004 was issued as a valid two (2)
page document and clearly stated that it was conditional to and effective upon the
bank's receipt of SBLC for an amount of US § 1 million from a first class international
bank acceptable to I & M Bank Ltd and was valid until 2™ November, 2004. (Annex

20) ,

(vi) The Commission charged by the bank for issuanée of the bid bond was duly received.
The Bank however did not receive any SBLC which was a condition for the validity of
the Bid Bond.

(vii) The Bank sought to know when and which bank was to open the SBLC and ROPACK

International, a company alleged to be the source of maize confirmed through a fax that

an SBLC was to be issued by an international bank. (Annex 21)

ety = NS RNAnmAd te— 1 oy:iy . KFEle Twad © o by L [ s ) — A lem it A -1
(viii) The Bi¢ Bond lapsed when M’s Erad Suppies anc tsenzral Comrracis Limited was
Iy
- en 2 1r e - Ly - e A~ T TSRS D e 1T Aer THE
swarded the tender end farnished a parformencs security to NCPZ. NUZS awaraes e
L - .. ~ s Jerer 125
cander 1o M/s Erad Suppiies ané General Contracts Limited thirou ch 2 letzer 127 Angust

2004, without confirming with the Sanlr whether the conditions on the bid bond wers

met.
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received and %n light of this the bank declined to issue a performance bond. The bid

bond earlier istued by the bank Mas» invalidated by the failure of the supplier (M/s Erad
Supplies and Gane‘ral Contracts Limited) to honour its obligation.

(x)  The bank was not obligated to inform NCPB that SBLC had not been received. It was
NCPB’s obligation to evaluate the bid bonds presented in support of the various tenders
and either accept or reject them on the basis of technical and financial evaluation
criteria.

The Committee made the following observations:-

(i) The Inter-Ministerial Tender and Evaluation Committee failed to conduct due diligence
on the authenticity and validity of the bid bond before awarding the tender to M/s Erad
Supplies and General Contracts Limited.

(ii) The Bid Bond used by M/s Erad Supplies and General Contracts Limited to secure the
tender for importation of white maize was invalid as its validity was conditional to the
issuance of a Stand By Letter of Credit, which was never supplied to the bank.

(iii) The bank failed in its duty as a responsible corporate citizen to notify NCPB, a public
institution, as a matter of courtesy that the Bid Bond that had been issued to Erad
Supplies and General Contracts Limited was invalid since conditions in the bid bond
were not met, SBLC had not been received to secure the bid bond issued.

(iv)The Bank failed to observe Prudential Guidelines relating to Know Your Customer
(KYC) since they did not know M/s Erad Supplies and General Contracts Limited as a
customer but proceeded to issue a bid bind.

(v) The Bid bond was issued before the Joint Venture Agreement which was the basis on

which KAPU Kenyva sought a 'bid bond on behalf of M/s Erad Supplies and General

Contracts Limited

(vi)The bank colinded with the bidder t¢ misiead NCPB to awarding the tender. The bank

was aware that the bid bond was one of the requiremsnts quelify the bidder.

Special Report on the Contract between National C»’rpais and Produce Board and M/s
Erad Supplies and General Contracts Lid for Supply of Maize



The Public fnmpesimente Commitize - 2015

The Committee recomamends that:-

(2) EACC should investigate I &M Bank for the offence of conspiracy with M/s Erad
Supplies and General Contracts Limited and KAPU Kenya Limited to defraud the
Government through the tender to supply maize.

(b) I& M Bank should refund NCPB for the loss incurred as a result of the contract

with M/s Erad Supplies and General Contracts Limited.

5.8 EVIDENCE BY DUBAI BANK LTD

The Committee held two meetings on 18" July, 2013 and 30" July, 2013 with the

management of Dubai Bank to adduce evidence on the performance bond issued by the Bank
with regard to a tender to supply maize by M/s Erad Supplies and General Contracts Limited

to NCPB in 2004.

In the meeting held on 18" July, 2013 the bank was represented by the acting Managing
Director, Mr. Friday Mwafuga accompanied by Mr. Nick Kikolya (Chief Finance Officer),
Mr. Kiplangat Charles (Legal Adviser), and Mr. Rajéb Karume (Marketing Manager) who
could not respond to issues raised by the Committee prompting the Committee to issue
summons for Mr. Hassan Zubeidi, the Chairman of the baink who was then the Managing

Director in 2004.

Mr. Hassan Zubeidi, Chairman Dubai Bank Kenva Ltd accompanied by Binay Dutta,

[\ = T = 3 \ © 2 S T J % o w1 -5 U"‘A - .

Managing Director and Mr. Rajab Karume appeared before the Commitiee on 30" July,

an ot P o~ < A» -~ o

2012 gac adduced evidsnce ag iolows:-
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(i)  Dubai Bank duly issued z Performance Bond reference hu Credi/rail/38/2004 gated
16% Angust 2004 in fevour of N o] Cerezls and Produce Board on behelf of MJs
LG ARZust JUUS 1M T2V0our Cf National Cereels and Produce ooard on oshall T MJS
fmnA Cirymiiec o 3 -l - t ~ o v b ~Ff 77T ¢ 2
Erad Suppiies and General Contracts Limited. The bond had a value of US § 932,000

Special Report on the Contract between National Cer reals and Produce Board and M/s
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(iv)
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(former MD) end M. Rajab Karume (former Credit Mznagery who were the duly

authorized bank signatories. The bank had also issued a performance bend to Freba, one

of the 5 suppliges for NCPB (Annex 22).
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The Bond was:valid for ninety (90jdays from the date o

< 1~th 1 1 \ i L 9 K r Ly N 1.z
before 177 November 2004. It was conditioned on opening of ZC by NCFB. No ciaim

or demand was ever made against it relating to the performance bond by
therefore there was no liability on the part of the bank.

M/s Erad Supplies and General Contracts Limited in support of its request for the
Performance Bond had submitied a letter of tender award dated 12 August 2004,

" - . , . o
Acceptance letter dated 13" August 2004 and a draft maize import contract between

itself and NCPB.

The agreement and arrangement between the Bank and M/s Erad Supplies and General
Contracts Limited was that the Letter of Credit was to be opened by NCPB in favour of |
M/s Erad Supplies and General Contracts Limited at an account held at Kenya
Commercial Bank Ltd and at the sum of US § 1,960,000 and that the sum was to be
transferred by KCB Ltd to M/s Erad Supplies and General Contracts Limited account
held with the bank. This sum was sufficient to cover the value of the Performance
Bond and that M/s Erad Supplies and General Contracts Limited issued a formal
instruction to Kenya Commercial Bank Ltd vide a letter dated 14™ September 2004.
(Arrnex 23)

Clause 6.1 of the draft contract provided that payment to M/s Erad Supplies and
General Contracts Limited was to be made by NCPB by an irrevocable confirmed
Letter of Credit to be established by its bankers, namely Kenya Commercial Bank
(KCB) Ltd and that pursuant to clause 6.3 of the draft contract, the Letter of Credit was
a condition precedert to the importation of the maize by Erad Supplies and General
Contracts Limited.

1T a

The bank granted the performance bond on an evaluation of the terms of the maize

coniract and the financial credibility of NCPB and its bankers. The credit profile of

Erad Supplies and General Contracts Limited was not a material consideration. Ths

primary security for the performance bond was a confirmed Letier of Credit and the

Special Report on the Contract between National Cereals and Produce Board and M/s

Erad Supplies and General Contracts Ltd for Supply of Maize
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furnished the bank with personal guarantees of ali durectors as secondary security.
(vil)  M/s Erad Su.p'f',—’%és and General Coptracts Limited opened an account with the bank, the
account being “A/C No. 81041668 en 10" August 2004 at the Bank’s Kenyaita Avenu
branch. The initial deposit into the account was Kshs. 24,000 which was made on 25%

: ~ o alea . - } t i ~ . :
August, 2004 while the performance bond was issued on 16 August, 2004 and maize

(vii) The bank followed the laws and regulations governing the issuance of performance
hords as set out in the Banking Act, Cap 488 Laws of Kenya (Section 10) and the
Central Bank of Kenya prudential guidelines issued or amended from time to time.

The Committee made the following observations:-

(i) The Performance Bond issued by the Dubai Bank was subject to certain conditions
which were to be met by M/s Erad Supplies and General Contracts Limited. These
conditions were however not out rightly stated on the face of the Bond.

(i) M/s Erad Supplies and General Contracts I imited used a non-existence contract draft
(maize importation contract from NCPB) to secure the Performance Bond from the
Bank.

(iii)Dubai Bank did not undertake due diligence to ascertain the financial strength of M/s
Frad Supplies and General Contracts Limited aﬁd its ability to perform before issuing
the Performance Bond. The bank failed to apply the principle of Know Your Customer
as espoused in the prudential guidelmnes.

(iv)The opening of Letter of Credit was not a conditional precedent in the contract

agreement. Letter of Credit was only a means of payment.

(v) Dubai Bank failed to invalidate the Performznce Bond it had issued which wes
conditional 1o the onening of letter of credit even after NCPE fziled to open LT i
fzvour of Wifs Zrad Supplies and General Contracts T imited. The banit zist fziied i

inform NCPB of the conditions in the Performance Sond as reg nired by prudence.

S~ "

/ <rit

(vi)Mr. Hassan Zubeidi was reiucten: to appear before the Commiise On invitation &nd

only appeared before the Commities waen summonsd.

Special Report on the Contract between National Cereals and Produce Board and M/s
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(vi) M/t Erad Supplies aad Generai Contracts Limited wanted to use the LC issued by

1

NCPB to cpen LC for their inter Lational suppliers. They lacked financial capacity to
open an LC.
(viil) It was 235 a :esult of the bank isépmg a performance bond that NCPB entered into a
contract for ‘he supply of maize with M/s Erad Supplies and General Contracts Limited
and this resulted in a legal suit leading to loss of earnings by NCPB to the tune of Kshs.

2 Billion.

n

The Committee recommends.that:-

(a) EACC sheould investigate Dubai Bank for the offence of conspiracy with M/s Erad
Supplies and General Contracts Limited to defraud the Government through the
tender tc supply maize.

(b) Dubai Bank should refund NCPB for the loss incurred as a result of the contract

with M/s Erad Supplies and General Contracts Limited.

5.9 EVIDENCE BY ETHICS AND ANTI-CORRUPTION COMMISSION (EACC)

Mr. Halake D. Waqo the Chief Executive Officer, Ethics and Anti Corruption Commission
(EACC) appeared before the Committes on Thursday, 4% July, 2013 to adduce evidence on
the nature of imvestigations undertaken by the Commission on the contract between the
National Cereals and Produce Board and M/s Erad Supplies and General Contracts Limited.
The preliminary report of EACC is available at the National Assembly Library. Mr. Halake
adduced evidence as follows, that:-
(1) The National Cereals and Produce Board officers in January 2013 made verbal
complaint to the Commission about the process of arbitration relating to maize
importation contract between NCPB and M/s Erad Supplies and General Contracts

Limited.

by the Board

w

(ii) The verbal complaint was followed up by a lstter dated 31% January, 201

i
L

1sagresment in the process of Arbirration between itself and M/s Erad

.

N}

expressing 1
Supplies and General Contracts Limired. In the letter NCPB indicated that there were
issues of corruption, fraud and misrepressntation of facts that compromised the

arbitration process and arbirral award. The Board requested EACC to investigate,

Special Report on the Contract between National Cereals and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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whether ¢r ot the 01d 00nCs WEre genumse, whether or not the COmIDanies sala to 02

able to supply the maize could actually supply the maize and the genuineness and th

authenticity offthe documents relied upon by M/s Erad Supplies and General Contracts
) . - B ‘t

Limited to make claims. <

iii)Prior to the above complaints in January, 2013 the National Cereals and Produce Board

had written to the defunct KACC raising issues on the process of the arbitration. The
Commission then was of the view that investigating an ongoing legal process could
have been interpreted to n interference with the judicial process. Further the matter
may have been put in abeyance because of the transitional challenges from the defunct
KACC to BEACC that saw the former directors and members of the advisory board as
well as some investigating officers exit KACC.

sty

(iv)The Commission upon receipt of the NCPB complaint letter dated 31% January 2013
embarked on investigations into the matter. According to the EACC, investigation into
the matter has local and international aspects. The first phase of investigation by the
EACC has majored into local aspect while the second phase is intended to widen the
scope to include the international matters. Investigations are still ongoing. The
following are the preliminary findings of the on-going investigations:-

(a) M/s Erad Supplies and General Contracts Limited was awarded a tender by the
National Cereals and Produce Board (NCPB) and an agreement subsequently
entered into vide a contract dated and signed on 26™ August 2004 for the supply of
40,000 metric tons at a price of US $229 per metric tonne.

(b) M/s Erad Supplies and General Contracts Limited alleged breach of contract and

initiated the appointment of a sole arbitrator accordance with the contract

agreement.

Rt . . [ [ A = 3 =2 TTR @ 2 THE A9 O & S
(c) The arbiiator awardsd the ciaimant an a ~biral gward of US § 210500000 togeines
AP s, T e o B s
with interest rate of 12% from 7 July 2000 whern the award was mast.

lcation to the Hich Couri © set asiae s awzard bul ths

. R _ . t: 7
application was dismissed vide a ruling made on 28" Jame, 2011
(¢} The NCPB preferred an appeal against the ruling of the Hich Court dismissing the

application to set aside the award. The matter is pending in the Court of Appeal. An

Special Report on the Contract between National Cereals and Produce Board and M/s
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application for stzv of the ,p:oceaiiﬁngg nending hearing and determination of the
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appeal was also dismissed on 8% February, 2012.

(v) The £ Uowmv,are some of the emerging issues that the Commission found out from the
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(a) The indication from the Interpol was that the South African firm ROPACK
International which was to supply M/s Erad Supplies and General Contracts Limited
with maize is not a registered firm in that Country’s registration systems and that the
telephone and fax numbers were for a different firm MNS Plastics and Tiles. A
response from South Africa was still being awaited in regard to the other two

companies. A response from Ethiopia and Brazil was also being awaited.

1

(b) The Bid Bend used by the claimant in the tender process may not have been valid.

o This bond that was issued by I & M Bank Ltd had an ovcrriding conditions that it
could only be valid if the bank was furnished with a Stand By Letter of Credit from
an International Bark of repute. I & M bank Ltd confirmed that it never received the
letter of credit.

(c) The Commission received a correspondence from NCPB on 8% April 2013 forwarding

letter by one Mr. Brian Yongo raising other new corruption allegations relating to
arbitration and award which include allegation of money having changed hands.

(d) EACC has also received complaints from thé- advocates of M/s Erad Supplies and
General Contracts Limited alleging interference with the court process and execution
of the decree.

(vi)Investigations by the Commission will look into the whole procurement process of the

maize for Strategic Grain Reserve (SGR) by NCPB and any other leads that will arise in

the course of investigation. Depending on the time and nature of responses received

from the foreign jurisdictions of South Africa, Ethiopia and Brazil, the Investigations

L1 i

s

i1l Tikelv take four (4) weeks to complete.
The Committee made the foliowing observations
(i) Wi/s Zrad Supplies and General Contracts Limited used an invalid bid bond to secure

the contract. The Bid Bond that was 1ssued bv I & 1\/ Bank Ltd had an overriding

Special Report on the Contract between National Cereals and Produce Board and M/s
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condition that it could ety be velid i the beoi was furniched with a Stand By Letter of
Credit from an Internaticnal Bank of repute
(ii) The existencefnd/or credibility of ROPACK Interational as a ccmpany is highly

- N . L4 . . ) .
doubtful. The company is not ragistered in South Africa’s registration system.

(iii)There were allegations of corruption and illegality that were noted in the arbitration

(iv)The investigations by EACC revealed that ROPACK International is not a registered
firm in that Country’s registration systems and that the telephone and fax numbers were
for a different firm MNS Plastics and Tiles.

The Committee recommends that:-

(a) BACC investigates the allegations of corruption and illegality during the
arbitration process.

(b) EACC should investigate the existence of M/s Erad Supplies and General
Contracts alleged international suppliers, storage facilities and purchase of maize.

(¢) EACC should investigate the whole maize importation programme undertaken by

NCPB following the drought in 2004.

5.10 EVIDENCE BY THE DIRECTOR OF CRIMINAL INVESTIGATIONS
DEPARTMENT (CID)

Mr. Ndegwa Muhoro, the Director of Criminal Investigation appeared before the Committee
on 4™ July 2013 to adduce evidence on the investigations undertaken by the CID on the
complaint by NCPB against M/s Erad Supplies and General Contracts Limited. He adduced
evidence through oral examination and written submission as follows, that:-
(i.) The National Cereals and Produce Board never made any complaint against M/s Erad
Supptlies and General Contracts Limited to the Directorate oi Criminal Investigation.

rten to

‘vawara who was representing NCPB in thie arbitration dispute reported t

.
e
<
I
—
&
a
=
=
&S]
L

the police a complainr against Ms. Nancv Saraza who was representing Ms. Erad

J

Supplies and General Contracts Limited which was the subject of Nairobi County

Police Inquiry fiie No. 6/2010

Special Report en the Contract between National Cereals and Produce Board and /s
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(iii.) Police examinarion of the alleged SWS comrzumication perwess the two par
confirmed that the two parties were exchanging unitiendly words. However, according
to the pouue,g} exchangss did not ameunt to improper use of telecommunications
system as per Secticn 29 of the Ker:we Infoermation and Communication Act Cap 411A

&

(iv.) The CID, Director took up the matter with the County Criminal Investigation Officer,
Nairobi County after receiving a letter of complaint from Mr. Nyawara. The
inconclusive file was retrieved and remaining issues addressed. The police
recommended that the paities be referred for civil remedy.

(v.)The file is being perused by the legal and crimes affairs officer at CID before

submission to the Office of Directorate of Public Prosecution.

(vi.) The police are handling the security concerns raised by Mr. Brian Yongo over his life.
p g | y g

lie Committee made the following ebservations:-

(i) Mr. Joshua Nyawara recorded a complaint with the police against Ms. Nancy Barasa
accusing him of being a stumbling block to the settlement of the case and further that he
Nyawara had received one million shillings from M/s Erad Supplies and General
Contracts Limited as a bribe so that he fails to file an appeal in the arbitration dispute he
was handling on behalf of The National Cereals and Produce Board.

(ii) The Police did not follow up the conclusion of investigations upon the death of the
investigating officer PC Albert Kimathi in May, 2012.

(iii)The Police failed to down load messages from the telephones in question that should
have become part of the evidence.

The Committee recommends that the Directdr Criminal Investigations investigate the

allegations of corruption and illegality in the arbitration process.

511 EVIDENCE BY MR. AFMFEDNASSIR M. 48DULLAHT

. 5 i3 3 & 5 th 1. 1. ~ATA2 Py
Mr. Ahmednassir Abdulahi appearsed befors the Committee on 117 July, 2013 to addu
evidence on the arbitration and litigation process between NCPB and Erad Supplies and

Special Report on the Contract between National Cereals and Produce Board and M/s
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only in issues of legal nature and does not trage in maize, SUZAT oI fertilizer.
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(ii) As an advocate he got involved in the czse frer his services were sought by Socita and

1N

Saende Company Advocates as a lead counsel in the case of M/s Erad Supplies and
General Contracts Limited.

(iii)As a member of the Judicial Service Commission, neither ¢id he use his position in the
ISC to fest-track or influence the determination of the appeal against the arbitral awards
in favour of his clients. _

(iv)He raised a fee note totalling Kshs. 14.5 million to the law firm of Soita and Saende
Advocates who in essence were his instructing advocates in the matter.

(v) NCPB’s legal issues were arising from the reluctance by the NCPB to contest the
decree.

The Committee made the following observations:-

(i) Ahmednassir Abdulahi and Advocates denied having purchased tender documents from
NCPB but documents available indicated that the company of Ahmednassir purchased
the tender documents

(ii) Ahmednassir was brought into the case as a lead counsel to lead Soita and Saende

advocates in representing M/s Erad Supplies and General Contracts Limited.

Ahmednassir Abdulahi. the Committes could not rule out the possibility that Mr.

AL & des gk el e e - g dae . gD G T - TN N S e
Ahma-nessic used his oosition at the Judicial Service Comrmussion 2 fagt-traci ot

Ky +la e B 2 WL
mTlnence the deisriminatlon oi the cases i guestlon.

pu

{iviWr. £hmednassir 0ok excepiion with the mv ra*ion bv the Commitiee to him to aaduce

~~r ~LA

evidence ciiing tnat he Is & private lawver.
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5132 EVIDENCE BY HON. KTPRUTO ARAP KIRWA, FORMER MINISTER FOR

A(JLUCTT T[ RE
The Hon. Kipruto arap Kirwa, former Minister for Agriculture, appeared before the

o #
i? ~ b 3 3 I r e
Committee on 17% ?uly, 2013 to adduce evidencs on the indebtedness of NCPB to M/s Erad
€

Stupplies and General Contracts Limited &rising irom a contract to su ippiy maize in 2004. Hon
Kirwa adduced evidence as follows, that:-

(i) In June 2004 the Government decided to import maize to fill in the gap occasioned by
the failed crop due to prolonged drought. Due to shortage of maize there was a deficit
of 2 million bags. The Ministry of Agriculture, Ministry of Special Programmes and
Ministry of Finance presented a Cabinet paper on the focd security situation in the
country and the need to import maize.

(ii) Bidders were subsequently invited to tender and eighty cne (81) firms bought the bid
documents, thirty six (36) bidders responded but only five met the threshold for
importation of maize.

(iii)The Government also decided to use restricted tendering so as to meet the maize
shortfall and within ninety days before the next harvest. Treasury was tasked to release
funds but the funds were released in tranches after the duty free importation period.

(iv)By the time the Euroworld, Hala, Purma and Freba were issued with Letters of Credit,
M/s Erad Supplies and General Contracts Limited was still struggling to get the
necessary documentation. The company finally managed to get the documents required.

(v) The maize importation process started in August 2004 but by October, 2004 no maize
had been imported into the country. The firms were experiencing challenges in
importing the maize due to the high international maize prices.

(vi)He was aware of a letter by Treasury indicating that Letters of Credit (LC) were not

ired for importation of the maize but the strategic gram reserve trustees decided

=
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that LC’s were essential in the process, to facilitate the importation of maize and
mitigate drought. Funds were not to be paid in advance but to be releassd upon the
importation of the required standard and quancicy of maize.

(vii) Consigering that LC's were issued to the other four companies, there was no point of

denying M/s Erad Suppiies and General Contracts Limited the LC. The Government

L
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2iled o issus M/s Erad Supplies and Generzl Contracts Limited wih mstruments

fécjlitate importation.

(viil) He issued a;ald advert in the local dailies tc counter accusations and misconceptions
from the press’con the maize imporiation exercise and the taen looming hunger in the
country.

(ix)The maize imported during the pericd was only 700 metric tons out of the reguired
180,000 metric tonnes. He was never compromised on the matter and never recorded a
statement with the EACC.

The Commitiee made the following observations:-

(i) In spite of the advice from Treasury against issuance of Letters of Credit, Letters of

Pod v

Credit were opened by NCPB in contravention of financial regulations.
(i) The Ministry of Agriculture never sought the advice of the Attorney General during the

drafting and reviewing of the contract.
(iii)Four firms; Euroworld, Hala, Purma and Freba were issue i with Letters of Credit.
(iv)M/s ‘Erad Supplies and General Contracts Limited delayed in the submission of
documents to facilitate issuance of LC.
(v) The Funds .1110 ated for maize importation were not to be paid in advance but to be

released upon the importation of the required sfandard and quantity of maize.

5.13 EVIDENCE BY KENYA COMMERCIAL BANK

The Chief Executive Officer, Kenva Commercizl Bank Limited, Mr. Joshua Oigara, appeared
before the Committee on 30™ July 2013 to adduce evidence on the transaction between
NCPB AND M/s Erad Supplies and General Contracts Limited for the supply of maize in

2004. Mr. Joshua Oigara adduced evidence as follows, that:-

; . . - - . .
genuinensss of various Performance 3onds issued In favour O SUDPIISIs DY CQHISTEN:
- - ¥ e oA A 3+ P 1T ﬁ- - e Py ie T~ Figa < e

penks. ¥.CB confirmed the authentictrv of the Performance 3onds I0T 1ive 0T the [Irms

that were awardad the contrac: ic supplv maize 1 2004 .(Arnexr 24)
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j LL’u ~ cf_v,_w.“m_‘ B ‘\'\ CPB 2ad upon receipt of 100% cas

‘z“"s of credit on behalf of NCPB in favour of three (3) suppliers as follows:-

1CLLC,

i Supplier ;} : | A_{n(xuﬁt (USD) Utilization
Hala General Trading LLC 0 160,000 5,902,704
Freba Iinvesiments 6,870,000 Nil
Purma Holdings 5.870,000 Nil
Total 22,906,000 5,902,704

The Letter of Credit opened for Hala General Trading was partially utilized, while the Letters

of Credit issued in favour of Freba Investments and Purma Holdings expired unutilized.

(iii)In February 12, 2013 NCPBs aggregate credit balance was Kshs. 1,649,237,518.15
whereas its liability to the bank stood at Kshs. 1,343,092,913.35. The bank set of the

credit balance against the loans accounts in settlement pursuant to the credit agreement.

(iv)The bank was served with a Garnishee order on 12® February, 2013 requiring the bank
to appear in court to show cause why it should not pay the decree holder the decretal
amount of US § 6,140,859.80. Subsequent orders were issued to the bank directing that

NCBP’s fixed deposit account be attached and utilized to satisfy the decretal amount.

(v) On February 21, 2013 the bank was served with two agency notices from Kenya

Revenue Authority (KRA) requiring the bank to debit Kshs. 307,070,882 to KRA being

tax due from NCPB. The Bank wrote to KRA advising that it was not possible to

comply with the request due to competing interest between KRA and M/s Erad Supplies
and General Contracts Limited with respect to the funds held in NCPB accounts and

acdvised KR A ic seelr the cowrms misrvention on the matter.

{(vi)On 27 Februarv, 2013 the bank received a garnishee order absolute requiring KCB to

pay the sum of Kshs. 237,386,505 to M/s Erad Supplies and General Coniracts Limited
less legal costs and the decree nisi to be extended for the balance of the decree m the

— sum of Kshs. 255,29C,877for any fiiture depesits that may be deposited by NCPB.
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(vii) On Dsbruary 28, 2013 KB was served with ancther egency notice rect g
to pay KRA thc sum of Kshs. 156,600,000 being tax due from M/s Erad Supplies and
Generzl Contgficts Limited. \Amzex 25) M/s Erad Supplies and General Contracts
Limited servad'-tn:: bank with a Miscellaneous Application Order No. 8707 2013 being a

N
~10N
L

M/s Erad Supplies and General Contracts Limited wiic

et

judicial review application by
sought to guash the decision by KRA to attach the monies held in the NCPB’s account.
KRA threatened to debit the banks accounts at CBX for failure to comply forcing the
bark to seek a determination by the court as to whom the bank should pay the monies
held and or order that the bark deposits the money with the courts. The court ruled that
the bank pay to Erad Supplies and General Contracts Limited the amount held in
compliance with the order of 17 February, 2013 and that the bark was absolved and
discharged from any liability under the agency notices whose effect would be

determined by the court in separate judicial review proceedings.

(viii) The bank on 19 March 2013 complied with the Court order and remitted Kshs.
297.386,505 into M/s Erad Supplies and General Contracts Limited’s advocate’s

accounts, Soita & Saende Advocates, held at Barclays Bank.

(ix)NCPB appealed the ruling of the High Court delivered on 28 June 2011 and on July

2013 the Court of Appeal made a ruling that the status quo be maintained.
The Committee made the following observations:-

(i) The Letter of Credit opened in favour of Freba Investments and Purma Holdings
expired unutilized while the LC for Hala General Trading was partial]y utilized.
(ii) Even though NCPB cpened Letters of Credit, the firms were unable upply the maize

TR =P [P e Syt Yy e e N T I - =
(iii)Foliowing Garnishes and Court Orders WLCB remitted Kshs., 2577.3806.0

Supplies and Generzl Comntracts Limited’s advocate’'s accoumts, Soia & Sasnds

il o

The Court of Appeal. following an appeal by NCPB on the High Court ruling of June

28 2011, made a ruiing that the status que be maintainsd and that no further sieps ars
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or Court Orders agzinst NCPB.

v K APU KENY ALIMITED

Mr. Sundip Jagdish Patel, Managing Director, KAPU Kenva Limited accompainied by Mr.
Kimwaro Kuria 2ppeared before the Commitice on 30™ July, 2013 and 17 August, 2013 to

23duce evidence on the Joint Venture Agreement bztwesn Erad Supplies and General

i

Contracts Limited and KAPU Kenya Limited.
Mr. Sundip adduced evidence as follows, that:-

(i) KAPU Kenya Limited entered into a Joint Venture Agreement (JVA) with M/s Erad
Supplies 2nd General Contracts Limited to supply 40,000 metric tons of maize in 2004.
(Annex 19)

(ii) As per the terms of the IVA, K;APU Kenyé obtained a bid bond dated 4™ August, 2004
Som I & M bank. In accessing the bid bond KAPU and Erad Supplies and General
Contracts Limited executed counter indemnities as required by the bank.

(iii)KAPU Kenya Limited was not involved in the issuance of a performance bond.
ROPACK International gave a partial performance bond and the rest was given by
Dubai bank. KAPU Kenya Limited did not however deal with ROPACK International.
ROPACK only dealt with M/s Erad Supplies and General Contract Limited.

(iv)KAPU Kenya did not operate an account with I &M bank limited in 2004. It was not
the first time that the company had obtained a performance bond from the bank.

(v) The role of KAPU in the JVA was limited to providing funds to M/s Erad Supplies and
General Contracts Limit.ed to finance the maize importation and other needs of the

company. In consideration for KAPU Kenva providing the funds, KAPU Kenya was to

7 .

cet a 1/3 of the share the profits anc o this
Contracts Limited gave e written undertaking to pay as agreed.

“1xr

] General Contracts Limited jointly and

]

(vi)All the directors of M/s Zrad Supplies a

severally guaranteed to K.APU Kenya to ensure tosal performance of the terms of the

T agresment (Annex 26).
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(vil) Through the financing agreem=at KAPU Kenve gave M/s Erad Supplies and General

=

(L

Contracts Limi‘ﬂ through Grace Wakhungu Kshs. 30 million. M/s Erad Supplies and

General C on*FE:Ls Limited was to purchase the maize from Egypt and South AiTica.

L

Mrs Wakhungt acknowledgsd rece;pt of the roney. She later issued post dated cheques
as securitv.

(viii) M/s Erad Supplies and General Contracts Limited started changing when they got the
contract and stopped invoiving KAFPU Henva in the tender. KAPU exited when they
were advised by M/s Erad Supplies and General Contracts Limited that the Government
was to issue Letter of Credit.

(ix)After M/s Erad Supplies and General Contracts Limited receivad the part payment th
dishonoured their obligation necessitating the filing of HCC No. 31 of 2013 against M/s
Erad Supplies and General Contracts Limited claiming money under the said
agreement. The case is pending before the cou '

The Committee made the following observations:-

(i) The Joint Venture Agreement was entered into long after the bid bond had been
obtained. The bid bond is dated 4 August, 2004 and the JVA is dated 187 August,
2004.

(i) As per the JVA KAPU Kenya was to provide capital finance in form of bank deposits,
Letters of Credit and other forms of financing sui‘table to the venture alluded to.

(iii)M/s Erad Supplies and General Contracts Limited was to use the financial capital

vailed to purchase, procure the specified grains, pay for the cost of freight for the
crains and pay for cest consequent upon or arising from the tender requirements such as
storage, insurance, transport and related government levies and taxes.

(iv)The profits and losses, as per the Joint Venture Agreement, was to be shared between

o Tan A 13 —nl T AanEraAre T o1 r /*W"' 1 aemcre A - 1.
Wifs Erad Suoplies 2nd Gene-al Contracis Limmiied anc ¥ £ P Kenye on e talc

of the net procesds of the tendsr and not the 173 claimed by Mr. Sundip.
W g of s Taad © Vime S ] g~ A iy 4
(v) A1l the Dirsctors of M/s Zrad Supplies znd Gensral Contracts Limited jomtly and
severally guarantesd tc KAPU Kenva 1o ensure to:al performance of the tsrms of ths

e=. Only two of the Directors Mr. John Walnlre and

Ms. Grace Walkthungu signsd the guarantes.
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The Committee recommends that LACC investiga tes KAPU Kenya Limiied for the

offence of comnspiracy to defraud the Go‘ ernment of Re‘m;a tzroacrn tnﬂ tender to supply

maize. o
£
,r#;' A
B -
6.0 VISIT TO THE NATIONAT CEREALS AND PRODUCE BQARD
The Committee on Wedrnesday July 31, 2013 visited the Headquarters of NCPB to familiarise

ain reserves and assess

(g

itself with the current operations of the Board, inspect the strategic

the impact of the case on the operation of the Bcard.
From the visit the Committee observed that:-

(1) The corganization was established in 1939, as Maize and Produce Marketing Board. In
1985, the NCPB Act, Cap 338 was enacted to ensure proper regulation and control of
grains and scheduled produce. The Government together with the European Union
World Bank and IMF commenced the Grains Sector reform programme to liberalize the
sector in 1988. The government further attempted unsuccessfully to commercialize the
organization in 1996-1997.

(i) The Board operates a network of 110 depots / storage facilities consisting of silos,
conventional stores / warehouses, supporting infrastructure such as dryers, cleaners,
offices, and houses. NCPB has a countrywide -network in all the counties except in
Tharaka Nithi where they have just a buying cenfre.

(11))NCPB is mandated to undertake commercial commodity, provide grain related services,
procure and manage grains on behalf of government on agency basis and provide
logistic support services on food security issues.

} (iv)NCPB has achieved in market outlet for grain produce, price stabilization, distribution

of famine relief, maintenance of SGR and intervention during time of shortages, storage

for produce through the WES gystem and distribution of farm inputs =sspzcizlly
(v} The case has adversely affectec the operations of NCPB. Some of the effects include;
Attachment of assets leading to loss of vehicies & eguipment. suspemsion of

- banking facilities, Boards inability to import fertilizer, suspension of purchase of
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commercial maize, Low volumes of trading activities from gross sales of Kshs 5.2

billion in 2011/2012 to Kchs. 0.5 bilion in 2012/2013, delayed payments {0
suppliers ancrqtaff , Quality of.stock may be compromised due to inability to
e ' N iy
manage stocks and loss of close to one billion
(vi) The Government through the Ministry of Agriculwure, Li vestock & Fisheries had hired
Emst & Young. a consulting firm to assist in the restructuring of NCPB to enhance
service delivery.

(vii) The Government owes NCPB outstznding debts amournting to Kshe. 3.2 billion (i.e.

y

subvention Kshs. 2.2 billion and agency Kshs. 1 billion)
(viii) There is need to streamline agency and business relationships between govermment and
NCPB through restructuring progranmume
(ix) The Govemnment should review the NCPB legal framework to mek ke it relevant in a
liberalized trading environment and protect strategic public Assets.
The Committee recommends that:-
(a) The Government should pay all outstanding debts to the tune of Kshs. 3.2 biilion
owed to NCPB (i.e. subvention Kshs. 2.2 billion & agency fee Kchs. 1 billion).
(b) The Government should also be in a position to take up, as the principal of NCPB
the entire debt owed by NCPB within lawful execution of SGR assignments.
(c) The Government should review the NCPB Eegﬁl framework to make it relevant in

a liberalized trading environment and protect strategic public Assets.
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7.0 OBSERVATIONS, CONCLUSIONS AND RECOMMENDATIONS

This section hghl ghis the key observations, conclusions and recommendations of the
Ccmmittee arisﬁa?" om the evidence ;it received. This evidence was both oral and written

submissions as weli 2s review of documentation relating to the issue under investigation

These observations and recommendations, if tzken into account and implemented , will
enhance accountability, efficiency, effectiveness, transparency, accountability, prudent
management and profitability in State Corporations and the public investments sector as a

whole. Further the observations and recommendations contained herein will help the National

Cereals and Produce Board to function optimally.

7.1 COMMITTEE OBSERVATIONS

The Committee made the following observations from the oral evidence and written

submissions during the inquiry:-

Declaration of Drought as National Disaster/Authority to import maize

1. The forecasting and assessment of the actual food security situation in the country that
led His Excellency the President to declare drought as national disaster and appeal for
efforts to mitigate the effects of the disaster was misleading and therefore did not
warrant the kind of response that was agreed by ’ihe Government.

2. The Process of the importation of the 180,000 metric tons (2 million bags) of white
lmaize by the NCPB lacked proper planning and coordination by all the parties
concerned i.e. the line ministries, SGR and NCPB.

NCPB was granted authority to directly procure three (3) million bags of white maize

w

by the Government but instead chose to use restricted tendering procedure introducing

of credits to local suppliers while in the actuz! sense these instruments should

letters

have been used by NCPB to guarantee them dirsct procurement of the white maize

from the foreign suppliers and source

The Minister for Finance under 2 special issue of the Kenya Gazetie Supplement No.

N

~th A .
0, dated 3" August 2004, zero rated duties ar d taxes on imported mazize between 1%

()]

Cmet

th & - . e ;
uly, 2004 and 30" September, 2004 to facilitate the 1mportation process. The duty was
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to be reinstated on 1% October, 2004 in crder to safegua-d the local farmers, who were
expected to ofﬂfmd their maize into the market by November, 2004

5. Writing on 6 f%c tober, 2004 to Tfeasu;v PS, a few days after the expected contractual
completion dat’a of delivery ot meize by coniracted firms (end of September) the
Permanent Secretary for Special Programmes informs NCPB Managing Director to
suspend cpening of LC’s to companies where LC’s had not been opened ie. to M/s
Erad Supplies and General Contracts Limited and funds be directed to purchase of local
maize as opening LC’s in October would mean receipt of maize in November to early
December 2004. The cost of opening the LC was estimated at Kshs. 731 million, the

xpected delivery time was also expected to coincide with the period of harvest of
grains by local farmers (November/ December) hence importation at the time would be
counter-productive and against public policy with respect to support to local farmers.

6. Since only approximately 70,000 metric tons of maize were received from an expected
189,000 metric tons and bumper harvests projected for approximately 3 months after a
somber declaration of drought as a national disaster all point to the fact that there was
an apparent gap in forecasting, assessment of the actual situation, proper planning
and/or management of the maize importation in 2004.

7. The Board executed contracts with the successful firms and this was followed by
issuance of import documents and opening of Letters of Credit (LC). The Treasury
released Kshs. 3.2 Billion of the expected 4.8 Billion on diverse dates which was used
to open L.Cs for four (4) firms with the exception of M/s Erad. There was
communication gap on the releasing of the remaining amount. This showed laxity and
lack of proper planning in an apparently “crucial” and urgent Government project that
was intended to safe human life

ing

Tk, Tenderine Process and Award of the Tender

8. During the iendering process, M/s Erad Swvppliss and
submitzed its audit=d accounts for the year 2003/2004 and the accounts indicated that it

closed the vear 2004 with 2z deficit of Kshs. 3,265,435 and an asset base of

approximately Kshs. 7 million and had a bank overdraft of Kshs. 3 million meaning it
had a deficit of Kshs. 665,435. This financial position raises serious capacity questions

Special Report on the Contract between Nationcl Cereals and Produce Board and M/s
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on the financial capability and suitability ¢f M/s

Limited to deliver 40,000 Metric tons of Maize at a cost of USS

& ‘
itseif illustrared that the firm lacked the financial capacity to be considered for award of

the tender.

M/s Erac Supplies and General Contracts Iimited showed no previous experience in
dealing with export business or experience in trading in cereals and grains at ajl while
the tender document required a 3 year previous'experience. There was also no evidence
of either competent staff or any staff at all to support the company’s maize importation
PrOCess.

M/s Erad Supplies and General Contracts Limited had quoted the highest price at US$
233 per metric ton amongst the firms evaluated yet they were awarded the tender
contrary to the provisions of section 30 (8) of the Exchequer and Audit (Public
Procurement) Regulations 2001 which stipulated that the successful tender shall be the
lowest evaluated tender price or in the alternative, a company which according to
stipulated specifications of the procuring entity, can be evaluated on other factors
affecting the economic value of the tender, that have been specified, are quantifiable

and objective, factors that cannot be objectively discerned to have existed given
available documentary evidence. :

The Technical Evaluation Committee (TEC) awarded M/s Erad Supplies and General
Contracts Limited a tender to supply 20,000 metric tons and yet the Main Tender
Committee varied the price and quantity of maize to be imported from 20,000 metric
tons at US $ 233 per metric ton to 40,000 metnc tons at US $ 229 per metric ton
without apparent justification and in the face of glaring indicators of lack of both

technicel and finencial capacity on the part of M/s Erad Supplies 2nd General Contracts

S
Limitec.

=3

s Ioi £oAY P Ailradis C -
he firm of Ahmednasir Abdikacir Co. Advocates

£y

companies that bought tenders for the supply of white maize to NCPB, with a receipt

number 348782 dated August 04, 2004 and the contact person indicated as Mr.

o

Ahmednasir. It is worth noting that Mr. Ahmednasir Abdulahi, a parter at the firm of

Iadl
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Anmednasr Adcikaaw Co. Acvocaies subseouently acted for Mis Erad Suppties and

General Contracts Limited on this matter egainst NCPB and has been on record as
' . . L 7 . 7 .
denywng that s firm never bought the tender documents for the supply of the white

S
malze. .

echnical capacity to

-
=
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13. M/s Erad Supplizs and General Contracts Limited lacked t
supply the maize as witnessed by its late submission of requisite documents including

o~ , . . ; . . N ~th

the perfermance bond, the invoices from its alleged foreign suppliers, submitted on 26"

f)nd

August, 2004 and the impert declaration form which was submitted on September,

004, resulting in an agreement criginally meant to be signed on 16™ August, 2004

o

being signed ten days late on 26% August 2004.

14. NCPB failed to undertake due diligence in scrutinizing submitted documents from
alleged foreign suppliers i.e. ROPACK cc International, Ethiopian Grain Trade
Enterprise and Chelsea Freight. According to the evidence of the Chief Executive
Officer (CEO) of the EACC, ROPACK International’s documents as submitted were
non-existent and the existence of the two other companies is questionable

15. The Inter-Ministerial Technical and Evaluation Committee failed tc undertake due
diligence in scrutinizing the documents submitted by M/s Erad Suppliecs and General
Contracts Limited during biding and evaluation o'f bids leading to the award of tender.

16. The TEC failed to scrutinize and authenticate the bid bond from I & M Bank. M/s Erad
Supplies and General Contracts Limited submitted a bid bond from I & M Bank whose
validity was conditioned to the issuance of a Stand By Letter of Credit by an
international reputable bank which by the admission of the Directors of I&M Bank in
their evidence was never issued thus invalidating the very same bid bond upon which
M/s Zrad Supplies and General Contracts Limited gualified itzelf to be awarded the
tender to supply the 40,000 metric tons of white maize

IIL. The Bid Bond

&
(¢

7.1 & WM Bank issusd 2 bid bond to M/s Erad Supplies and General Contracts at t

—

equest of ¥ APU Kenva Limited.
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Generz! Coniracts Limned sotere

LA

th= supply of white maize to

10. M/s Erad Supplies and General Contracts Limited submitted a bid bend ffom I & M

k whose validity was conditional to the issuance of a Stand By Letter of Credit by
ternational reputable bank which by the admission of the Directors of I&M Bank
‘1 their evidence was never issued thus invalidating the very same bid bond upon which

M/s Erad qualified itself to be awarded the tender (o supnly the 40,000 metric tons of
white maize.

Performance Bonds

20. Dubai Bank Kenya Ltd issued a performance bond dated 16 August, 2004 to M/s Erad
Supplies and General Contracts Limited worth US$ 932,000 with a validity period of 90
days. The recjuest for the performance bond was supported by a letter of award dated
12" August 2004, an acceptance leiter dated 13" August 20044j and a draft maize
importation contract between M/s Erad Supplies and General Contracts Limited and
NCPB. The validity of the performance bond was conditional to the issuance of an
irrevocable confirmed letter of credit.

21. The performance bond issued by Dubal Bank Kenya Ltd had serious irregularities on
the face of it. The Bond resembled the one submitted by another firm, Freba limited
from the same Bank for the same tender which purported to have been issued on 19th
August, 2004 while M/s Erad Supplies and General Contracts Limited was issued on
16th August, 2004 and yet the serial number of Freba Limited (CREDIT/rak/38/2004)
was lower in rank to that of M/s Erad Supplies and General Contracts Limited

(CREDIT/rak/37/2004) This is a2 fundan eatal inconsistency.

2. The opening and operaticn of a Eanl: accoumt by M’s =rad Supplies and General
Conrracts Limited at Dubai Bank s 1td coincided with the potential award of the

tender to supply meize to the NCPB.
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27. The terms of pavment under the coniract was o b

el

The Contract
The Contract between the Naticnal Cereals and Produce Board and M/s Erad Supplies
f

and Gererzl CF eniracts Lix ffective upon execution on 26™ August, 2004,

The Jetter of 2 .'ard of contract dated 12 ust, 2004 indicated that the contract was

meant to have been signed on 16™ August, 2004. The contract period was stipulated as

four weeks zafter the execution cf the contract hence expiry date ought to have been or
. g

about the 26 September, 2004,

v

M/s Erad Supplies and General Contracts Limited had the draft agreement prior to the
award of tender and submitted it to Dubal Bank Kenya Limited in its quest to obtain a
Performance Bond which was one of the prerequisite to the signing of the contract.

. The consignment of the 40,000 metric tons of maize was, as per the contract, io be
shipped so as to arrive at the Port of Mombasa within four (4) weeks from the date of
signing of the contract. The seller was mandated to endeavor to ship the maize earlier
(clause 4.1). M/s Erad Supplies and General Contracts Limited never supplied the
maize within the contract period or even after the expiry of the contract period.

. The Contract provided avenues for termination by either party in case of non
performance by the seller under clause 8, and on force majeure. The NCPB failed to use
these provisions to terminate this contract while M/s Erad Supplies and General
Contracts Limited used clause 12 of the same contract which provided for arbitration
mechanism for settlement of any breach or dispute arising out of the contract. There
was poor contract management by NCPB ultimately leading to the loss and attachment
of NCPB’s monies and properties. Contract management includes negotiating the best
possible terms and conditions and ensuring compliance thereto, agreeing and
documenting changes, or amendments that mev arise during its subsistence, all for the

3TElY imancial aad ‘ZFTl..l nal "“"’Cff’l.’i'l"’: and minimizing risk for

purpose of opiin
the organization.

I etter of credit
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suppliers importing anc supplying the meize 1o the National Cereals and Produce
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Boz-d. The Letter of Credit was only an instrument to give cormfort to the companies
who had to use their own resources to impor: the maize and be paid upon aelivery.
. Letters of Cr %dn were opened fqr four out of the five companies that signed contract
with the NC?EB for the impoﬁctf‘on of the white maize. Only two out of the five
delivered the maize while the re t ‘defaulied on their contractual obligations. No Letter

of Credit was however opened for M/s Erad Supplies and General Contracts Limited.

ediation process

The NCPB and the Ministry of Agriculture endeavoured to settle the matter amicably
after M/s Erad Supplies and General Contract Limited threatened to sue NCPB. The
mediation process was meant to achieve a mutually agreeable settlement and
termination‘of the contract.

Mediation failed after M/s Erad Supplies and General Contracts Limited through its
directors insisted that due to the costs they had incurred with respect to the maize
importation contract, they would only be satisfied with the opening of an LC by the
NCPB in their favour to allow them to import the maize.

The Arbitration Process and the Arbitral Award

The arbitration commenced on 24™ February, 2009 and ended with the delivery of the
arbitral award on 7™ July, 2009. The arbitration process was marred by accusations of
bribery, bias and gross interference levelled against the sole arbitrator Mr. Evans Gaturu
who was accused of having been compromised by M/s Erad Supplies and General
Contracts Limited, accusations on alleged attempts to COMpromiise Wiinesses among
others.

. M/s Erad Supplies and General Contracts Limited sought the following prayers from
the arbitrator; Loss of Profits at US$ 8 per ton, Storage Charges, General damages
at US§ 1,000,000 and Interest at of the total amount at the rate of 12% p.a: The
srpirrator awarded loss of profit at US §49 per MT (USS 1.96C, 0031, Storege costs du

e Storage for Chelsea Freight SA at USS 1,146,008 and interest at 12% per annum

L\J [58

~ ~7th ~ . 4.53 = 5
from 2'" Ociober 2004 until payment in full.

3. The arbitrator awarded sums not pleaded for in his award for loss of profit. From the

rad Supplies and General Contracts Limited pleaded for loss

[ 1

recozd of pleadings, M’s

=
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Strategic Grain Reserve Trustees uid have been enjoined in the arbirration
proceedings as the principal of NCPB under the agency agreement.

Hiring of lawvers and Litigaticn

. NCPB has been using legal services of Nyawara & Co. Advocates sinc

2004

o

handling the case of M/s Erad Supplies and General Contracts Ltd, among other legal
matters. Subsequently other lawyers were hired to boost NCPB’s legal team at the High
Court and Court of Appeal. The Advocates acting on behalf of NCPB include Mr.
Nyawara, Mr. Katwa Kigen, Mr. Patrick Lutta, Mr. Mohammed Nyaoga, Mr. Mwangi,
and Mr. Juma Kiplenge. In spite this strong legal team and spending a total of Kshs.
29,109,502 in legal fees, the Board has not been able to move the Courts to set aside the
arbitral award.

A review of the prequalified legal firms at NCPE; reveals that the some of the law firms
had not been pre-qualified to offer legal services and therefore, it is nct clear how they

were identified for this case and the reason for their involvement.

. The Committee could not rule out the possibility of interference in the judicial process

+1

in the determination of the case taking into account that some of the lawyers for M/s

Erad Supplies and General Contracts during the case were and have links to the Judicial

L
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General Coatracts Limited and the accounts were O remain frozen for the next twelve
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months or Lnul the balance of b@ decretal amount ¢f Kshs. 255 million is paid fully.

RI Status of pending court matfers

al by the Board at the Court of Appeal, No. 9/2012 challenging the
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40. A substantive Appe
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arbitral award, was heard o n 2™ July 2013 where the Court granted stay of execution
and stopped further attachment of NCPB’s properties. The hearing of the appeal is
scheduled for 11" November 2013.

1L Role of the National Cereals and Produce Board (NCPB)

41. NCPB is a crucial State Corporation tasked under the NCPB Act (Cap 338) with the key
roles of advising on proper production of grains and cereals in relation to the needs of
Kenyans, to regulate or control collection, sale , importation, disposal or movement of
maize, buy and store, acquire and dispose crains and cereals.

472. Under an Agency Agreement NCPB is an Agent for the trustees In the Ministry of
Special programmes, Mimistry of Finance and Ministry of Agriculture under the agency
agreement between NCPB and Strategic Grain Reserves.

43. The contract between NCPB and M/s Erad Supplies and General Contracts Limited
falls within the ambit of that agency relatiorship and since SGR were undisclosed as
principals, any liability wiil be joint and several and both agent and principal will be
liable in case of a breach of contract.

NTFI. Role of the Former management of NCPB

44. The evidence by Mr. Tirop Kosgey that proper evaluation of M/s Erad Supplies and
General Contracts Limited was not done and that they based thelr evalLatlon on the

the Directors weas simplistic and 2 circumvention of the

The then Managing Director of NCPB failed o invole Provision 8.0 and 13.0 of the

I
7

el

Py

contract io terminate the conmtract when M/s Erad Supplies and General Contracts

imited did not meet its contractual obligation to supply the maize as per the agreed

[—1

schedule
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45. Mr. Karerya as the Boards legal acdvisor cdrafied a contract eatrsnching payment

th:ough he use of irrevocable/sight letters of credit thus puttf_ng the Board at an

business pract ices where letters of eredit are only op’cncd for international suppliers. He
also failed to advice the Board on the innut of the letter by the Permanent Secretary
ministry of finance advising against opening letiers of credit
XIV.  Rele of SGR Trustees/line Ministries
47. The SGR Trustees, (Permanent secretaries), Ministries of Finance, Special programme,

48. The SGR Trustees have an SGR fund whose accounting officer was the Permanent
Secretary Ministry of State for Special Programmes whose responsibility was to ensure
that programmes are implemented eificiently and funds are available and utilised as
budgeted.

49. The maize importation programme did not meet its objective. Less than the required
quantity of maize was imported and outside the emergency period.

50. The SGR trustees entered into an agreement with NCPB as agents with respect to
management of SGR reserves including impdﬁation of grains. Under the agency
agreement, the agent works under the supervision and direction of the principal, the role
of the principal would also include among others to avail funds for projects and cpen
LC’s as necessary. The SGR trustees failed to plan effectively in terms of weather
forecasting, maize importation project and availing funds necessary to import the maize

and management of the litigation process.

tn

FEA
»
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1Siees are vicamously liab

52, There appeared to be imterfersnce

Ministers particularly the Mirister

Programmes. The trustees made 2 decision 10 apply funds

importation for purchase of mzaize rom local farmers.
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Trustees and NCPB management on the app:op:iate action tc be taken

on whether to-0pen an C or terminate the contra:
£ -
There also Zopears to have beery 1 k of effective management of the maize importaticn

programme by the SCGR and ¢ mmunicaticn with respect to appropriate action 10 be

taken at critical moments. There also appears to have been a missing link in the manner
in which the Trustees viewed the M/s Erad Supplies and General Centracts Limited
matter and the way they wanted it handled.

Impact of the case of M/s Erad verses NCPB on NCPB

The case hzs had adverse effects on the cash flow and operations of the NCPB. It has

SD. L1

cost the Board billions of shillings in lost business and almost crippled its operations

following the garnishee of its accounts, auctioning of assets and freezing of accounts.

Restructuring of the National Cereals and Produce Board

56. The Ministry has engaged a consulting firm, Emst & Young, to assist in the

restructuring of NCPB to enhance service delivery. The restructuring programme

should streamline agency and business relationships between Government of Kenya and

NCPB.

57. The process is also assessing the staff establishment with the aim of modernizing it and

making it lean and cost effective.
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¥

rorn.the orzl evidence adduced and written submissions, the Committee made observations

£
upon which the folldwing conclusions are:derived, that:-

The decleration of famine as a National Disaster by the President of the Republic of

—a

Kenya under the advice of the Kenya food security s
of SGR, that is the Ministry of Agricuiture, Ministry o
Ministry of Finance on 14" Tuly, 2004 may have been instigated by reascns among
them inadequate rainfall during the long-rains and drought but indications are that lack
of proper forecasting, inadequate assessmernt of the situation on the ground and vested

interests played politics with prevailing hunger situation to escalate the magnitude of

the situation benefit — politics of famine:

N

The response mounted fo mitigate the negative effects of drought was sensational to the
prevailing situation. The Cabinet approved importation of 180,000 metric tons of white
maize for immediate relief to help 3.3 million Kenyans who were in need of immediate
assistance but only an estimated 70,476 metric tons were imported some of it way past
the declared emergency period.

3. The procurement of the maize was initiated and carried out without establishing
availability of adequate funds to finance the huge budget. Part IV Section 17 (6) of the
Excheguer and Audit (Public Procurement) Regulations, 2001 states that before
inifiating a procurement process, the procuring entity shall assure itself that sufficient
Jfunds have been set aside in the entity's budget to pay for any amounts due under the
resulting contract. This was not considered by the relevant SGR ministries during the

process of procuring the maize since available informetion shows that the printed

Jvren+ 3~ (+ 1+ Aortac ham o Tote D
estimatss for Strategic Grain Reserves hac 2 provision of Kshs.

mizize coniract sum of F.shs.4.8

LS

i - - AT e s - ~ ] 1 I Tt Ay e
+he procurement process Ior maize was 1ot done In 2 professionel manner tha

A < 3 - 1 £ &1 ~ < £ oo i e
ensure efficiency and effectivensgs of the process and as & rasuk ns vah

1 o)

was realized. The Board has ziready incurred Kshs. 337,169,848 million in FeEpEal 1o
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the contract vwith M/s Erad Supplies and General Contracts Limited while no maize was

ever supplied by this entity.

e
M/s Erad Supplies and General Contracts Limited lacked the technical and financial

capacity to purchase and supply maize to NCPB. M/s Erad Supplies and General
Contracts Limited and its three Directors Mrs. Grace Sarapay Wakhungu, Mr. Jacob
Juma and Major (Rtd) John Waluke are in breach of procurement law by giving false
information and for knowingly misleading the Board about the firm’s financial and
technical position and for relying on invalid bid and performance bond knowing them to
be void in order to qualify for the award of tender.

I&M Bank issued a bid bond that was predicated on a condition that was not met, that
Erad Supplies and General Contracts Limited used to qualify for tender award for
importation of maize. The bid bond was void by virtue of the condition for its
validation, issuance of stand by letter of credit, having not been met.

Dubai bank issued a performance bond on the basis of a draft contract agreement with a
provision that payment by NCPB to M/s Erad Supplies and General Contracts Limited
shall be by an irrevocable sight letter of credit, the same performance bond was void
since the condition upon which it was predicated was not met.

The technical evaluation committee and the main tender committee were in breach the
provisions of the Exchequer and Audit (public procurement) Regulations, 2001 relating
to the tendering process and award of tender. The two procurement committees failed
to undertake due diligence on the firms that bided for the importation of maize.

The then SGR Trustees, PS Special Programmes, Mr. Mahboub Maalim and PS
Agriculture Mr. James Ongwae at the time displayed a lack of decisiveness, a lack of
resolve, and negligence with respect to the manner in which they handled the matter of
maize importation programme and more so the contract between M/s Erad Supplies and
General Contracts Limited and the National Cereals and Produce Board.

The role of legal department and Ag. Board Secretary, Mr. Patrick Karanja, in allowing
or enabling the matter of M/s Erad Supplies and General Contracts Limited to

degenerate to a position of great loss to the company ought to be evaluated.
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The arbitrztion process mey have overlocked the public policy and interest component
in the case between M/s Erad Supplies and General Contracts Limited and NCPB. It is
also desireblé” to further domestic}at,e the arbitration process in Kenya allowing for
disciplinary committee to inquire into and recommend or discipline errant arbitrators
and to allow for review of the evidence in an award on appeal.

A reading cf the various rulings at the High Court and Court of Appeal many of which
seemed to deny grant of stay of execution of decree for attachment of NCPB properties
until the merits of the appeal for setting aside the arbitral award is heard and determined
despite the overwhelming public interest in the matter seem to point to the possibility of
conflict of interest, bench fixing and or influence peddling in the determination of the
cases and therefore the need for the Judicial Service Commission to investigate its
officers fcr the aforementioned.

In spite of denials by Mr. Ahmednasir Abdulahi that the firm of Ahmednasir Abdikadir
did not purchase bid documents, evidence submitted by NCPB’s indicate that the firm
purchased tender documents for maize importation under tender number 80, receipt
number 348782 dated August 04, 2004.

The Board never consulted the Office of the Attorney General in drafting of contracts
and the subsequent litigation process. ‘

The National Cereals and Produce Board should Be restructured and its legal framework
reviewed with the aim of streamlining the agency’s social and commercial (business)
components in order to make it relevant in a liberalized trading environment and protect
strategic public assets.

The National Cereals and Produce Board lost business opportunities worth Kshs. 5.2
billion as a result of the agreement with and cases with M/s Erad Supplies and General
Contracts Limited.

The Government should not pay M/s Erad Supphes and General Contracts Limited or
any of its directors, namely Mr. Jacob Juma, Hon. Major (Rtd) John Waluke and Grace
Sarapay Wakhungu, any money arising from the alleged breach of contract by the

National Cereals and Produce Board.
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The Public

7.3 RECOMMENDATIONS

From the evidenge adduced and the observations and conclusion made, the Committee

&

recommends that:: .

M/s Erad Supplies and General Contracts I td

1.

:!A

The Director General of the Public Procurement and Oversight Authority debars M/s
Erad Supplies and General Contracts Limited and its individual directors namely Mr.
Hon. Major (Rtd) John Waluke, MP, Jacob Juma, and Mrs. Grace Sarapay Wakhungu,
and any company(s) associated with them from participating in any Government’s
public precurement proceedings, both at the regional (the East African Community), the
National and County levels contrary to section 13 of the Exchequer and Audit (public
procurement) regulations, 2001 and section 115 (1) (d) of the Public procurement and
Disposal Act (2005) as read with section 14 of the 3™ schedule of the Public
Procurement and Disposal Act, Chapter 412 C Laws of Kenya by submitting documents
containing false and misleading information for purposes of seeking qualification for
the award of tender

The Ethics and Anti-Corruption Commission investigates, M/s Erad Supplies and
General Contracts Limited and its directors ﬁamel;r Hon. Major (Rtd) John Waluke,
Mrs. Grace S. Wakhungu and Mr. Jacob Juma for alleged fraudulent acquisition of
public property or a public service benefit contrary to section 45 (1) of the Anti-

Corruption and Economic Crimes Act as read with section 48-53 of the same Act.

The Ethics and Anti-Corruption Commission investigates the existence of M/s Erad

‘Supplies and General Contracts Limited alleged international suppliers and partners

frem South Affica and Ethiopia, including ROPACK CC International, Ethiopia Grain
Trade Enterprise and Chelsea Freight Limited in the Maize importation tender and
establish if indeed maize was purchased and stored as alleged.

The Ethics and Anti-Corruption Commission investigates the directors of M/s Erad
Supplies and General Contracts Limited, Mr. Jacob Juma, Hon. Major (Rtd) John

Waluke, M.P. and Grace Sarapay Wakhungu, for the offence of uttering false
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docusrients which were used tc tender for the Mzaize at the NCP3 and which were relied

upon to award the tender for the supply of the maize contrary to section 353 of the penal

code. £

¢
.

The Ethics and Anti-Corruption Commission investigates M/s Erad Supplies and
General Contracts Limited and its stated Directors, Mr. Jacob Juma, Mrs. Grace
Sarapay Wakhungu and Hon. Major (Rtd) John Waluke for the offences of fraud and
attempt to defraud under the penal code and the Anti-Corrupiion and Economic Crimes
Act with respect to acquiring and presenting to NCPB of a bid bond No. NG 464 from I
&M Bark during the tendering process and performance bond No. CREDIT
/rak/38/2004 from Dubai Bank knowing the same to be void due to non compliance
with the conditions of issuance.

M/s Erad Supplies and General Contracts Limited and the individual directors namely
M. Jacob Juma, Hon. Major (Rtd) John Waluke and Grace Sarapay Wakhungu should
fully compensate the Government of Kenya through the NCPB an amount of Kshs. 313
million and any other monies received following the execution of the arbitral award and
litigation in line with section 51 and 54 of the Anti-Corruption and Economic Crimes
Act, 2003 and any other relevant laws and principles of law including that of equity.
The Government should not pay M/s Erad Supplies and General Contracts Limited or
any of its directors, namely Mr. Jacob Juma, Hon. Major (Rtd) John Waluke and Grace
Sarapay Wakhungu, any money arising from the alleged breach of contract by the

National Cereals and Produce Board.

National Cereals and Produce Board

(i) The Technical Evaluation Comnittee

The EACC investigates the then members of the Technical Evaluation Committee (Mr

I.C. Boit - NCPB, Mr. B. O. Umba - NCPB, Mr. R.K. Langat - NCPB, Mr. P.N. Mutua
- NCPB, Mr. C.K. Ngelechey - NCPB, Mr. H. K. Kipyego-NCPB, Mr. P.M. Karanja -
NCPB, Mr. J.M. Gichuru, Mr. J. O. Oduor - Ministry of Agriculture, Mr. P.T.O.

K'Opiyo — Ministry of Finance, Mr. K.J. Ochwando — Ministryv of Special Programmes.
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Mr. W. K. Korir - NCPB) and the Main Tender Committee (Mr. Hugo Wood, Mr.

Abdulnasser M. Balala, Mr. S.K. Maina, Mr. Tirop Kosgey, Mr. C.S. Khaemba, Mr.
RK.A Langathr. B.O Umba, Lt. Col. (Rtd) W.K. Rono, Mr. P.N. Karanja and Mr.
H.X Kipyego) *who participated in the adjudication and award of tender for the supply
and delivery of 180,000 metric tons of maize for failure to adhere to provisions of the
Procurerent regulations as specified, contrary to section 46 of the Exchequer and Audit
(Public procurement) regulations 2001 and for failure to undertake due diligence during

the tender process contrary to section 128 of the penal code and section 45 of the Anti-

Corruption and Economic Crimes Act.

(ii) Former Managing Director, NCPB

9. The EACC should investigate the former Managing Director, NCPB Mr. Tirop Kosgey
for abuse of office contrary to section 46 of the Anti -Corruption and Economic Crimes
Act and for want of due diligence and/or negligence contrary to section 128 of the penal
code as well as the offence of disobedience of statutory duty (section 130 Penal code)
as read with section 46 of the Exchequer and Audit (Public Procurement) regulations

2001 as it was then, but as the operative law at the time

(iii) Legal Counsel/ Corporation Secretary

10. The EACC should investigate the then Senior Legal Counsel, NCPB Mr. Patrick
Karanja for negligence and abuse of office contrary to section 46 of the Anti-Corruption
and Economic Crimes Act. Mr. Karanja was the officer in charge during the time of
tendering for maize following the declaration of drought in 2004 both as senior legal
counsel and the Ag secretary of the NCPB Board.

11.  The NCPB should re-evaluate the services and usefulness of Mr. Karanja at the Board

taking into account his role in the Board during the maize importation programme.

Stratecic Grain Reserves Trustess

12.  The EACC investigates the then Trustees of Strategic Grain Reserves, Eng. Mahboub

Mohamed and Mr. James Ongwae for breach of the sacrosanct duty of care owing to
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13.

14.

15.

their positions as trustees of the strategic grain reserve, contravention of section 43
(2)(c) of the Ethics and Anti-Corruption Act as read with section 48 of the same Act.

The Kenya Arfii-Corruption Commission should investigate the circumstances leading

~

to the declaration of drought as a Naticnal disaster at the instigation of Ministry of
Agricuiture and ministry of Special Progranimes. Further the KACC should investigate
the possibility of the commission of the offence of conspiracy to defraud on the part of
the SGR Trustees for issuing allegedly misleading early warning and disaster
management information paving way for the Cabinet approval for importation of maize,
duty free, and use of alternative tendering procedures.
The Trustee should be held accountable for failure to plan and ensure that adequate
resources are availed to NCPB to facilitate maize importation contrary to the
provisions of section 17 (6) of the procurement regulations which are replicated m
section 45 (3) of the Anti-Corruption and Economic Crimes act 2003 that states that;
“Before starting up procurement procedure, the procurement entity shall assure itself
that sufficient funds have been set aside in the entity’s budget to pay for any amounts
due under the resulting contract”.
The Ethics and Anti-Corruption Commission should investigate into the vicarious
liability of the SGR Trustees as for the undisclosed principal for the actions of NCPB
relating to the contract with M/s Erad Supplies and General Contracts Limited and in
particular, the poor manner in which the contract was managed both by the management

of NCPB and the SGR Trustees.

Judicial Service Commission

16.

17.

The Judicial Service Commission (JSC) investigates its former and present members

o]
—h

and staff who were involved in handling of the NCPB matters for allegations

~
~

corruption bench fixing (or influencing the bench), corruption. bias and abuse cf office
with respect to rulings on the M/s Erad Supplies and General Contracts Limited vs.
National Cereals and Produce Board case.

The Law Society of Kenya under its complaints and disciplinary mechanisms should

investigate the alleged misconduct of Ms. Nancy Barasa for the claimant (M/s Erad
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Supplies and General Contracts Limited) and Mr. Joshua Nyawara (for NCPB

respondent) during the arbitration process.

.

Arbitrator

18. The EACC should investigate the arbitration prceess with a view to establishing
allegations of corruption and irregularities and further investigate the Commission of
the offence of unjust enrichment.

19.  The Chartered Institute of Arbitrators, Kenya Chapter, should nvestigate and take
appropriate action on Mr. Evans Gaturu, the sole arbitrator in the M/s Erad Supplies and
General Contracts Limited vs. National Cereals and Produce Board case, for allegations
of bribery and want of due diligence on a matter of public interest during his handling

matter of M/s Erad Supplies and General Contracts Limited and NCPB during the

arbitration process.

Banks
(1) The Investments and Mortgage Bank Kenya Limited (I & M Bank)

20. The EACC should investigate I & M Bank, KAPU Kenya Limited and M/s Erad

Supplies and General Contracts Limited for the offence of conspiracy to defraud the

Government of Kenya through the tender to supply maize to NCPB under section 317
of the penal code. |

21. The EACC should investigate I & M Bank for felony, the possibility of commission of
a felony under section 316 (B) (1) (a) of the penal code.

22. Should I & M Bank be found culpable of commission of the stated offences, the bank
should compensate NCPB for al] losses incurred as a result of the award of tender to
M/s Erad Supplies and Genera] Contracts Limited including the loss of garnisheed
money amounting to Kshs. 314 Million, legal fees of approximately 29 million, costs of
any auctionsd property and loss of any profits as a result of grounding of NCPB's
cperations following the case with M/s Erad Supplies and General Contracts Limited. It
is worth noting that due to the saga with M/s Erad Supplies and Genera] Contracts
Limited NCPB experienced low volumes of trading activities from gross sales of Kshs

5.2 billion in 2011/2012 to Kshs. 0.5 billion in 2012/2013.
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(ii) Dubal Bank

Dubai Bark should be investigated by the EACC for its role in apparent collusion with
M/s Erad Suﬁ)’iies and General :Contracts Limited to defraud the Government by
issuing a pc.rfo‘rmance bond No. Credit/rak/38/2004 while knowing that its validity was
predicated orn certain conditions.

The EACC should investigate Dubai Bank for felony, the possibility of commission of a
felony under section 316 (B) (1) (a) of the penal code.

Should Dubai Bank be found culpable of commission of the stated offences, the bank
should compensate NCPB for all losses incurred as a result of the award of tender to
M/s Erad Supplies and General Contracts Limited including the loss of garnisheed
money amounting to Kshs. 314 Million, legal fees of approximately 29 million, costs of
any auctioned property and loss of any profits as a result of grounding of NCPB'’s
operations following the case with M/s Erad Supplies and General Contracts Limited. It
is worth noting that due to the saga with M/s Erad Supplies and General Contracts

Limited NCPB experienced low volumes of trading activities from gross sales of Kshs

5.2 billion in 201172012 to Kshs. 0.5 billion in 2012/2013.

Wav forward

26.

217.

The EACC should investigate the circumstances around M/s Erad Supplies and
General Contracts Limited having an advance unsigned copy of the draft contract
between NCPB and M/s Erad Supplies and General Contracts Limited nearly two
weeks before signing the Agreement.

The Government should pay all outstanding debts to the tune of Kshs. 3.2 billion owed
to0 NCPB (i.e. subvention Kshs. 2.2 billion & agency fee Kshs. 1 billion). The
Government should also be in a position to take up, as the principal of NCPB the entire

debt owed by NCPB within lawful execution of SGR assignment

w

The EACC to report back to Parliament on the results of its findings and the status of
its investigations within four (4) months of the date of receipt of this report pursuant to

Article 254 of the Constitution.
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—29.—Amendments be made to the National Cereals and Produce Board Act, Chapter 338

Laws of Kenya, The Judicial Service Commission Act, and The Arbitration Act,

1995, Laws of.Kenya. The proposed amendments are annexed to this report.

&
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PROPOSED LEGISLATIVE AMENDMENTS

The Commitiee observed that several laws need to be amended to enable the Country move
fdrward in a bid 'fo spur investments and curb siphoning of public funds. The following
legisiation are heréby proposec for amendnent.

(z) The National Cereals and Produce Board Act Chapter 338 Laws of Kenya

1. The Ministry of Agricuiture hould review the NCPB legal framework to make 1t
relevant in a liberalized trading environment and protect strategic public assets.

9. The current consultant ought to as part of his deliverables, facilitate the restructuring of
NCPB to ensure improved service delivery, stability and sustenance of this important
state owned cOrporation. The restructuring programme should streamline agency and
business relationships between Government of Kenya & NCPB.

A review and amendment of The National Cereals and Produce Board Act ought to be

W

undertaken to safeguard NCPB/ SGR assets from outright execution. To (his end, it is

recommended that a new section be introduced in the Act as PART VII A

Proposed new section in the Legislation for amendment

29A. notwithstanding anything to the contrary in any law, where judgment or an order has

been given against the National Cereals and Produce Board (the NCPB) for payment of

money by way of damages or otherwise-

(a) No execution or attachment in the nature thereof shall be issued against the Comumission
or against the assets, debts or bank deposits of the Commission;

(b) The Director shall except if there is an appeal or application Certificates to show value of
property, pending against the Judgment or order, cause to be paid out of the funds of the
NCPB provided expressly for such purposes in the annual estimates, such amounts as
may be payabie under the decree to the person entitled thereto;

(c) No property of the NCPB shall be seized or taken by any person having, by law, power 1o
attach or distain proper:y without the previous written permission of the M anaging

Director.
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Erad Supplies and General Contracts Ltd for Supply of Maize
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(b) The Judicial Service Commission Act

L

The Judicial Service Commission Act should be amended to bar Law Society of Kenya
. Pl . e z o o .

nominees to the ISC from practising. To this end it is proposed that section 18 of the

Judicial Service Commission Act be amended by inserting a new sub-section referred to

as 18 subsection (d) as follows:

Section 18 JSC Act;

s. 18. Commissioners to relinquish certain offices

a person holding any of the following offices shall relinquish that office on appointment as a

member of the commission-

...18 (d) an Advocate nominated by the Law Society of Kenya shall not practice Law or

otherwise appear before the bench on appointment as a member of the JSC.

2

Efforts will be made to amend article 171 of the constitution to rationalise the number of

members of JSC and to make LSK nominees to the JSC permanent members of the

Commission.

(¢) The Arbitration Act 1995, Laws of Kenya

o

The Arbitration Act 1995 be amended to further domesticating the Act by establishing
and complaints and disciplinary mechanisms and to ensure increased channelling of
arbitration matters by parties especially with respect to appointment and discipline of
arbitrators and arbitral tribunals, through the Chartered Institute of Arbitrators Kenya
Branch.

It is further recommended that the Chartered Institute of Arbitrators Kenya branch will
forthwith take appropriate measures to establish a code of profassional conduct and sthics
for its Members accompanied by appropriate sanctions for non-compliance.

It is therefore suggested that a new Part be introduced in the arbitration Act as PART VIII

establishing the complaints and disciplinary committee as follows;

Special Report on the Contract between National Cereals and Produce Board and M/s
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PART VIII COMPLAINTS AND DISCIPLINARY COMMITTEE
S. 38. (1)There is established hereby a complaints and disciplinary committee (in this
part referred taf'_gé committee) which shail consist of the following persons;

a) A representative from the Office of the Attorney Gene ral
b) The Chairperson of the Commission on Administrative Justice (the Ombudsman )
c) The Chairperson of the Chartered Institute of Arbitrators (Kenya)
d) The Chairperson of the Law Sociery of Kenya (LSK)
¢) A member of the public with relevan: education and experience in both private
and/or public service as may be determined by the chartered institute of arbitrators
(2) The tribunal will hear complaints and determine complaints from members of the public

and any aggrieved institution against any arbitrator, whether appointed by the institute or not,
provided that parties will as much as possible put in place measures to ensure that they
appoint their arbitrators and/or arbitral tribunals through the chartered institute of arbitrators

Kenya branch.

s. 39 A complaint by any member of the public against an arbitrator of arbitral tribunal for
professional misconduct to include disgraceful or dishonorable conduct, may be
made to the complaints commitiee.

s. 40. The committee may make hold hearings as quasi-judicial bodies and make such orders
as are appropriate including suspension of arbitrators or arbitral tribunals found
guilty of professional misconduct and through assistance of the registrar, ensure that
individual culprits, where appropriate are barred or suspended from practicing their
skill by their professional bodies as appropriate.

s. 4] The committee will ensure that there are adequate provisions relating 1o due process to
ensure fair hearing and equal treatment of parties

s. 42. The committee will have powers to make orders as to cOSLS

s 43 The Commitiee shail have immunity from prosecution with respect 10 acts cormmitted by
them in good faith and in the course of duty

5. 44 Measures for failure to comply with the committee’s orders and/or directions will be put
in place

s 45 There will be a right to appeal against orders of the committee to the Court

Special Report on the Contract between National Cereals and Produce Board and M/s
Erad Supplies and General Contracts Ltd for Supply of Maize
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Hon. Francis Nyenze Mwanzia, M P.

15. Hon. Dr. Oburu Oginga, M.P.

16. Hen. Ogutu John Omondi, M.P.

17. Hon. Mary Keraa Sally, M.P.

18. Hon. Wafula Wamuanyinyi, M.P.

19. Hon. Bernard Munyoki Kitungi, M.P,
20. Hon. Chris Wamalwa, M.P.

ABSENT WITHOUT APOLCGY

fion. John M. Nyaga, M.P
Hon. Onesmus Njuki, M.P.

Hon. Paul Otuoma, M.P.

on. Shadrack Manga, M.P.
on. Abdullswamad Sheri ff, M.P.
on. John Aluoch Olago, M.P.

Fon. Major (Red) John Waluke, M.P.
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Members also noted that there was need to have meetings with keys stakeholders in the publc
investments sector to brief the Committee on their role and chart the way forward on ther

interactions with the Committee.

MIN. NQO.16/2013 ADJOURNMENT

There being no other business the Chairperson adjourned the meeting at Twenty five Minutes past

twelve O’clock.

{ q

(Chairperson)
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MINUTES OF THE THIRD SITTING COF THE PUEBLIC INVESTMENTS

COMMITTEE HELD IN COMMITTEE ROOM NO. 7, PARLIAMENT

BUILDINGS, ON TUESDAY, 11 JUNE 2011 AT 9.30 A.M.

PRESENT

Adan Keynan, M.P. -
Hon. Kimani Ichung'wah, M.P. -
Hon. Francis Nyenze, M.P.

Hon. Sammy Mwaita, M.P.

Hon. Cornelly Serem, M.P.

Hon. Bare Shill, M.P.

Hon. Korei Ole Lemein, M.P.

Hon. Adan M. Noor, M.P.

Hon. Mithika Linturi, M.P.

10. Hon. Beatrice Nyaga, M.P.

11. Hon. Njogu Barua, M.P.

12. Hon. Irungu Kang'ata, M.P.

13. Hon. Onesmus Njuki, M.P.

14. Hon. Johana Ngeno, M.P.

15. Hon. Mwadeghu Thomas, M.P.

16. Hon. Paul Otuoma, M.P.

17. Hon. John Olago aluoch, M.P.

18. Hon. Ogutu John Omondi, M.P.

19. Hon. Wafula Wamunyinyi, M.P.

20. Hon. Bernard Munyoki Kitungi, M.P.
21. Hon. Dr. Chris Wamalwa, M.P.

22. Hon. Major (Rtd) John Waluke, M.P.

©®NOD G 10

ABSENT WITH APOLOGY

1. Hon. Mary Keraa Sally, M.P.

ABSENT WITHOUT APOLOGY

1. Hon. John Nyaga, M.P.

2. Hon. Shadrack Manga, M.P.

3. Hon. Abdullswamad Sheriff, M.P.
4. Hon. Dr. Oburu Oginga, M.P.

Chairperson
Vice Chairperson

IN ATTENDANCE NATIONAL ASSEMBLY
Ms. Phyllis Mirungu s Principal Clerk Assistant
Ms. Esther Nginyo- Third Clerk Assistant

Mr. Edward Libendi - Legal Counsel



KENYA NATIQNAL AUDIT OFFICE
4 :

Mr. B.K. Mulli - Deputy Director of Audit

Mr. G. Irungu = Auditor
Mr. P.D. Lugerah = Auditor

INSPECTORATE OF STATE CORPORAT IONS

Mr. Patrick Wandaka - Assistant Inspector General

MINUTE NO. 11/2013 EVIDENCE

Mr. Gideon Misoi, Managing Director, National Cereals and Produce Board
(NCPB) accompanied by Mr. Patrick M. Karanja, Ag. Board Secretary; Mr.
Ernest Ogwora, Operations Manager; Mr. Frank Muchina, Human Resource
Manager; and Mr. Cornel K. Ngelechey, Finance Manager appeared before
the Committee and briefed the Committee on the debt crisis of the Board.

MINUTE NO. 12/2013: INDEBTEDNESS OF THE NATIONAL CEREALS
AND PRODUCE BOARD

The Managing Director informed the Committee that the Corporation was
indebted to M/s. Erad Suppliers and General Contractors for a total amount of
Kshs.550 million. Out of that amount, a total of Kshs. 297 million had been
attached through a Garnishee order of 15t March 2013 from the Corporation’s
account with the Kenya Commercial Bank.

The Committee was further informed that the debt had arisen out of a dispute
with the company allegedly for breach of contract in a tender which was
awarded to the company among others for supply of maize in 2004.

The Committee alse informed that the company took the Board for arbitration.
a process which was marred by irregularities as sums awarded were
exorbitant, leading tc an injunction by tne Board which was stood over. The
Board moved to the Court of Appeal, however M/s Erad raised a preliminary
technical objection with the court subsequently declining to grant a stay or
naintain a status guo.

The Committee noted the Directors of M/s Erad Suppliers and General
Contractors are Ms. Grace Sarapay Wakhungu, Hon. Major (Rtd) John Waluke
and Mr. Jacob Juma and that the company had not traded at the time of
award of tender for supply of maize.



MINUTE NO. 13#42013: PROCEDURE - DECLARATICON OF INTEREST

Hon. Major (Rtd)'John Waluke vide Standing Order No. 90 declared his interest
on the matter under consideration, being a Director of M/s Erad Suppliers and
General Contractors. Thereafter, pursuant to Standing Order No.184, the
Chairperson directed the Member to withdraw from the sitting.

MINUTE NO. 14/2013: ADDITIONAL INFORMATION

The Committee directed the Board to provide the following documents on
Thursday, 13t June 2013:-

¢ Chronology of events clearly indicating the dates of tender award,
amounts of the award and dates of all court cases leading to the current

situation to date.,

°* The dates when the tender was advertised including the tender
evaluation notes.

e Clarification of the Name of the company which was awarded the tender

* Details of the meetings held in the Former Vice-President’s office (Hon.
Moody Awori) and minutes, if any.

e Position of Criminal Investment Department, Ethics and Anti-corruption
Commission, Former Chief Justice on the allegations of corruption.

© Quantify how much was used in terms of legal fee itemizing the details of
the same.

MINUTE. NO. 15/2013 DATE OF THE NEXT MEETING

It was agreed that the next Sitting be held Monday, 17 June, 2013 at 9.30 a.m.

MINUTE. NO. 16/2013 ADJOURNMENT

There being no other business, the Chairperson adjourned the Sitting at Fifty
Minutes past Eleven O'clock. T
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BUILDINGS, ON MONDAY, AT 2.30 P.3A.
PREEENT
1. Hom. Adan Hevnan, MP - Chairyerson
2. Kimani ichung-wah, M= - Vice-Lhzirperson
g, ancis Nyenze, MP )
= army Mwaiiz, MP
5. Hem. Cormeldly Serem, MP
8. Bor., Bars S, MP
7. Eon. Adan M. NMooru, MZP
8. Hon. Mithika Linturi, MP
9. Hon. Beatrice Nyaga, MP
10. Hon. Njogu Barua, MP
11. Hon. Eng. John Kiragu, MP
12. Hon. Major (Rtd). John Waluke, MP
13. Hon. Ogutu John Omeondi, MP
14. Hon. Mary Keraa Szlly, MP
15. Hon. Wafula Wamunyinyi, 1\/'D , ®
'16. Hon. Bernard Munyoki Kitungi, MP
17. Hon. Chris Wamalwa, MP
ABSENT WITHQOUT APOLOGY
1. Hon. John Nyaga, MP
2. Hon. Abdullswamad Sheriff, MP
3. Hon. Dr. Oburu Oginga, MP
4. Hon. Olago Aluoch, MP
5. Hon. Johana Ngeno, MP
6. Hon. Korel Ole Lemein, MP
7. Hon. Onesmus Njuki, MP
8. Hon. Paul Otuoma, MP
9. Hon. Mwadeghu Thomas, M?
10. Hon. Irun "-_;Iiar_ga"a, NP
INATTENDANCE NATIONAL ASSEMBLY
Yis . Phyllis Mirungu - Principal Clerk Assistant
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MINUTE NO. 20 / 2013 EVIDENCE

Dr. Romano Kiome, Permanent Se:ret*ry Ministry of Agiculture, accompanied
by Prof. Gideon Misoi, the Mana aging Director National Cereals and Produce
Board; Mr. Patrick M. Karanja, Acting Board Secretary; Mr. David C. Mundia,

Procurement Manager; Mr. rank T\/ uchina, Human Resource Manager; M:.
Cornel K. Ngelechey, Finance Mar anager; Mr.. Ernest Ogwora, Cperations

Manager and Mr. John Ngetich, Chief L\,gal Officer together with a Legal Team

=

comprising of Mr. Katwa Kigen of Katwa & Kemboy Advocates, Mr. Monhamed
Nyaoga of Mohamed Muigai Advoc 'es and Mr. Joshua Nyawara of Nyawara &
Co. Advocate appeared before the Committee and briefed the Committee on the

pending issues arising from the previous m meeting on the Indebtedness of the
Naticnal Cereals and Produce Board.
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o Inspector General of Police
e Mr. Ahmednassir Abdullahi
o Evanson Gaturu

However, the Committee questioned the credibility of Mr. Brian Yongo.

In his response on how he intended to get the NCPB out of the crisis, the PS
said that he had informed the EACC, Criminal Investigation Department and
was also going to pursue judicial avenues. He however indicated that no
budgetary allocation had been given to the Board as the budgetary period had
lapsed in April when the Board's accounts were garnisheed and that previously
the Board has always sustained itself.

The PS indicated that the NCPB trustees include Permanent Secretary, Special
Program; Permanent Secretary, Treasury and Permanent Secretary,

Agriculture.
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The Committee noted that M/s ERAD had no capacity to deliver as its net
worth was Kshs. 6 million, and they owed creditors Kshs. 3 million, while their
fixed asset was Kshs. 500 million and thereby disqualifying the company from
winning the tender. From the notes of tender evaluaticn process, it was
highlighted that M/s ERAD had not supplied the phytosanitary certificate and
had guoted the highest and yet they were awarded the tender,

MINUTE NO. 23/2013 SUBMISSION FROM THE NCPB LEGAL TEAM

i) Presentation by Mr. Nvawara

in his brisf, Mr. Nyawara stated that he got involved in the case in 2009, He
informed the Committee that M/s ERAD did not have the capacity to deliver
and that the profit margin of USD 49 per metric ton was tantamount to

cvercharging since they should have earnsd a profit margin of
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claim that Ms. Baraza later apologized for after being summoned by the CID,
{ii) Presentation by Mr. Katwa Kigen

Mr. Katwa Kigen in his presentation told the Committee stated that he joined
the case when the arbitration award was being given. He clarified that Mr.
Nyawara made an application in.the High Court to complain about the threats
by Ms. Baraza. He inforrned the Committee that the arbitrator had
acknowledged to have been approached with bribes and further a witness for
NCPB was also compromised during the arbitration process. He alsc noted that
the contract was signed on 26/08/2004 and the delivery was to be done in 4
weeks and the first demand was made after 4 weeks and at that time the
contract had already aborted. He further noted that M/s ERAD had based their
claim on having not been given a Letter of Credit which was not part of the
contract.

Mr. Kigen further informed the Committ

ERAD Kshs. 900 miliion. Howevar, M/s E
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MIN. NO. 29/2013  PRESENTATION BY THE OFFICE OF THE AUDITOR
GENERAL

Mr. Humphrey Wanyama, Deputy Auditor General representing the Auditor
General made the presentation to the Committee, He told the Committee that
the Audit of State Corporations is provided in the Coumnstitution of Kenya under
Article 229(4). He indicated that the office is further provided for the Public
Audit Act, 2003 which is under review to align it with the New Constitution.

He stated that the Office of the Auditor Ceneral consisted of 6 departments
each headed by Deputy Auditor General. The offic: has a 3 year strategic plan
anchored on 3 pillars namely; Certification audit, continuous audit and
delivery to Kenyans which the Office of the Auditor General has won an award.
He informed the meeting that the office has an Annual Operationel plan based
on the strategic plan.

)
)
|

He informed the mesting that the number of the State Corporations has b
growing over the last 3 years to 204 state corpcorations and 69 denor funded
projects. The committes heard that the despite the increase i

tate Corporation, the number 1
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Members were formed that outscurcing was process which required
compliance with the Public Audit Act with the Auditor General having the final
decision based on the recommendations in the tendering process thereby no
issue of high cost implication as the clients are the ones who bear the costs of
audit.

Members were also informed that plans were underway to amalgamate some
organizations especially in the water and agricultural sectors as most of them
overlap. o

The meeting agreed that there was need to work very hard with Office of the
Auditor General to clear the backlog of reports in 6 months cespite the
challenges the office was facing.

MIN. NO.32/2013 ADJOURNMENT

There being no other business the Chairperson adjourned the mesting at Ten

/
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12. Hon. Chrisanthys Wamalwa, M. P,
13. Hon. Onesmus Njuki, M.p.
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14. Hon, Eng. John Kiragu, M.p, '
15. Hon. Pay] Otuoma, M. p. £
16. Hon. Bare shyy M.P, '
17. Hon. John Aluoch Olago, M.p.

18. Hon. Ogutu John Omondi, M.p,

ABSENT WITH APQOLOGY
T AU APOLOGY

1. Hon, Beatrice Nyaga, m.p.

2. Hon. Mwadeghy Thomas, M.p.

3. Hon. Major (Rtd) John Waluke, M. P,
'} Hon. John M, Nyaga, M.p

% Hon i)

. Abd 1”3wamad Sheriff M.P,
i. Hon. Sammy Mwaitz, 1 p
" Hon, Adan I Noory, M. B,
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Committee to give evidences on the contract between the reals and
Produce Board and M/s Erad Supplies and General Contracts Limited on the

supply of white maize in 2004.

MINUTE NO. 66/2013 - EVIDENCE BY MR. BRIAN YONGO

Mr. Bryan Yongo informed the Committee that:-
D R

(i) He was given a letter by Soita and Saende Advocates actin g for M/s Erad
Supph’es and General Contracts asking him to coxlect money/debt from
Naticnal Cereals and Produce Board arisng irom the a bl-r ation award
for USD 5,844,000 for /s Erad. It was con the basis of the collection,
that he would be Dald {shs. 25 million. The letter followed 2 m\,et.nv
between Mr. Juma, M“J T Waluke and Mr. Yongc, where he (Mr. ongo)
was equested to introduce Mr. Juma and Major Waluke to Mr.
Ahmednassir Abdullahi

hat Mr. Juma was loaned K s"ls 1 Million
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MINUTE NO. 57/2013 ANY OTHER BUSINESS

Mr. Yongo informed the Committee that he feared for his life in view of the
information that he had divulged to the Committee. The Committee considered
the matter and resolved that the Police should ensure the security of the

witness.

MINUTE NO. 68/2013 ADJOURNMENT

other business the Chairperson adjourned the meeting at Seven
ix Ojclock. :,
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Hon. Mary Keraa Sally, m.p.

10. Hon. Wafula Wamunyin;n’, M.P.

11. Hon. Bernarg Munyoki Kitungi, M.p.
12. Hon, Chrisanthys Wamalwa, M.p.
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13. Hon. Onesmus Njuki, M.Pp.
E o
4. Hon. Eng. John Kiragu, M.p. o v B

13. Hon. Paul Otuoma, M.p.

16. Hon. Bare Shill, M.p.

17. Hon. John Aluoch Olago, M.p,
18. Hon, Ogutu John Omondi, M.p,

ABSENT WiTHh APOLOQY
T2 APOLOGY

Hon. Beatrice Nyaga, M.p.

Hon. Mwadeghu Thomas, M.p.
Hon. Major (Rtd) Jonn Waluke, M.p.
lon. John M. Nyaga, M.pP

Hon, .ﬁ-.bdullsws_rnad Sheriff, M.p.
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MINTUTE NO. 58/2013 EVIDENCE: TFORMIER MANAGEMENT OF THE
NATIOHMAL CEEALS AND PRODUCE BOARD (NCPR)

_ Mr. Tirop Kosdey, Former Managing Director, National Cereais and Produce
i Board, Ms. Anne Kamau, Former Company Secretary accompanied by Prof.
Gideon Misoi, Managing Director, National Cereals and Produce Board; Mr.
Cormnel K. Ngelechey, Finance Manager, Mr. John Ngetich, Chief Legal Officer
and Mr. Patrick M. Karanja, Ag. Board Secretary appeared before th
Committee to give evidence on National Cereals and Produce RBRoar

indebtedness to M/s Erad Supplies and Ceneral Contracts Ltd.

(¢1]

A,

MINUTE NO. 70/2813 SUBMISSION BY FORMER MANAGEMENT OF
NCPB

-

Mr. Tirop Kosgey informed the Ceomimnittee that:-

c
[ e

bags of maize to avert thie situation.
{ii) The maize that was to be imporizd was to meet the local standards.

(i) M/s Erad Suppliess and

Afier z brief interrogation
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MINUTE NO. 72/20183 ADJOURNMENT

There being no other business the Chairperson adjourned the meeting at seven
Minutes past Six O’clock.

{Chairperson)
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B 2Tz, M2,
7. Hem. Johana Digene, M.P.
8. Homn. Dr. Cburu Oginga, M.P.

S. Hon. Mary Keraa Sally, M.P.

10. Hon. Wafula Wamunyinyi, M.P,

11. Hon. Bernard Munyoki Kitungi, M.P.
12. Hon. Chrisanthus Wamalwa, M.P.
13. Hon. Onesmus Njuki, M.P, £
14. Hon. Eng. John Kiragu, M.P. | E
15. Hon. Paul Otuoma, M.P. o ;
16. Hon. Bare Shill, M.P.

17. Hon. John Aluoch Olago, M.P.

18. Hon. Ogutu John Omondi, M.P,

19. Hon. Francis Nyenze Mwanziz, M.P.

20. Hon. Irungu Kang'ata, M.P.

21. Hon. Abdullswamad Sheriff, M.P.

22. Hon. Major (Rtd) John Waluke, M.P.

23. Hon. Mwadeghu Thomas, M.P.
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ABSENT WiTH APOLOGY '
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MINUTE NO, 74/2

- Hon. Major (Rtd

MINUTE NO. 73/2013 - EVIDENCE: MR. JACOB JUMA, DIRECTOR, M/S

Mr. Jacob Juma, Director, M/s Erad Supplies & General Contracts Ltd

appeared before the Committes to give evidence on the transaction between th
Nationa! Cereals and Produce Board and M/s Erad Supplies & Gene
o)

P

)

13 - PROCEDURAL MATTER UNDER S.0. 184

) John Waluke, who is a Co-Director at M/s Erad Supplies &
General Contracts Ltd was asked if he wanted to adduce evidence as a director
of the company together with his co-director. The Hon. Waluke informed the
that

he did not wish to adduce evidence and therefore requssted

that he withdraws from the proceedings as provided under Standing Order
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M-, Jacob Jusoe informed the Comunittes tn
= b il
eroldsT
M
2.ct

tia tan A=t
Liil [y
DICCETS 2

e Mg e
2T 7alls Ia was




L ms

(i) The money recoversd from NCFB

expenses and emolwment for the Directors. b g

(ix) Mr. Hassan Zubeidi of Dubai Bank one of the signatories on the '
Performance Bond sent to NCPB, was his business partner and later they
disagreed.

(x) He had known the then Minister for Agriculture, Hon. Kipruto Kirwa 4
since 1991 when he was a member of Youth for KANU while he knew Mr.
Ahmednassir Abdullahi during his studies at the University of Nairobi.

(xd) He would provide the Commitiee with a CCTV footage captured at Serena

Hotel showing Prof. Gideon Misoi bribing Mr. Brian Yongo. Coh
; ;

MINUTE NO. 76/2013 ADDITIONAL INFORMATION

Mr. Juma was requested to provide the following information/documents to the
Committee by Friday, 5% July, 2013:

s A written submission of his presentation and company history
e A certified PIN Certificate

- o A Certied VAT Certificate
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S. Hon. Mary Keraa Sally, M.P.

00

10. Hon. Wafula Wamunyinyi, M.P. .
11. Hon. Bernard Munyoki Kitungi, M.P,
-12. Hon. Chrisanthus Wamalwa, M.P. :
13. Hon. Onesmus Njuki, M.P.
14. Hon. Eng. John Kiragu, M.P.
15. Hon. Bare Shill, M.P. L
16. Hon. John Aluoch Olago, M.P. - ) ;
17. Hon. Ogutu John Omondi, M.P. ]
18. Hon. Francis Nyenze Mwanzia, M.P.
19. Hon. Abdullswamad Sheriff, M.P.
20. Hon. Mwadeghu Thomas, M.P.

21. Hon. Beatrice Nyaga, M.P.

ABSENT WITHQUT APOLOGY
Hon. John M. Nyaga, M.P
Hon. Sammy Mwaita, M.P. :

. Adan M. Nooru, M.P. :

Hon. Irungu Kang'ata, M.P.
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MINUTE® NO, 82/2013 EVIDENCE: ETHICS AND ANTI-CORRUPTION
COMMISSION

Mr. Halakhe Wago, Chief Executive Officer, Ethics and Anti-Corrupticn
Commissicn, accompanied bV Mr. Ardi Monhamud, Head of Ledal arvices and
Mr. David Too, Head of Investigations appeared before the Commntc to give
evidence on National Cerf—ﬂ s and l"I‘OdhCG Board indebtedness to M/s Erad

Supplies & General Contracts Ltd. :
MINUTE NO. 83/2013 - EXCLUSION OF THE ;!
Iir. Halakhe Wago eq ed the Comm
in camera due to the ‘VW of tl'\e

rejudice the invest zatzons.
| S

IThe Commitiee considered the request in line with Article 118 of
Constitution and Standing Order No. 198 and resolved that a section
. . N .
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{i‘*'}-.ﬂ_e Commissionn is still conducting investigations through mrtsrpol for
other partner companies in E ﬂ_oma and Brazil. The Cor::*nssmn was in
the process of finalizing its investigation within a period cf four (4) weeks.

(v) A scrutiny of the Tender process by EACC established that the process
’as not above board and that the Commission was investigating the
NCPB and the relevant Ministries in regards to the matte
The Committee was assured by the Ethics and A:lti—vo rruption Comrmission
CEO that the Commission would fast track the investigations to conclude the
matter and safeguard public interest.

MINUTE NO. 85/2013 CONCERNS BY MEMBERS

The Committee noted that there was need to freeze the Accounts of M/s Erad
Supplies & General Contracts Ltd to safeguard the public interest as well as to
recover the public resources secured by the same company through arbitration
award and court rulings.

The Committee was concermed over how M/s Erad Supplies & General
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1. Eon. - Chrairperson

2. HoT. g M.P. - Viee Chalrperson
3. Hom. Cornelly Sersm, M.P.

4. Hon. Kerel Cle Lemein, M.P

5. Eon. M

8. Hon. Nj

7. Hon

8. Hon : : P,

O. Hom. Mary Xeraa Sally, M.P.

10. Hon. Wafula Wamunyinyi, M.P.

. Hon. Bernard Munyoki Kitungi, M.P.
Hon. Chrisanthus Wamalwa, M.P, :

. Hon. Onesmus Njuki, M.P.

. Hon. Bare Shill, M.P.

. Ogutu John Omondi, M.P.

Hon. Francis Nyenze Mwangzia, M.P. RER
. Hon. Abdullswamad Sheriff, M.P.
. Hon. Mwadeghu Thomas, M.P.

19. Hon. Sammy Mwazita, M.P.

20. Hon. Beatrice Nyaga, M.P.

21. Hon. Adan M. Nooru, M.P.
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ABSENT WITE APOLOGY
Hon. Paul Otuoma, M.P.

ABSENT WITHGOUT APOLOGY £

q
4

1. Hon.

2. Hon

3. HEon
4, Hon. . 5
3. Hen




Acem— D - ¥
osSSall =3 -
T2 Mo -

0 {icy
&l

3w m———a
—_ I_J3% )

MINUTE NC. 87,/2C13 EVIDENCE: _ CRIMINAL  INVESTICATION
DEPARTMENT

Mr. Ndegwa Muhoro, Director, Criminal Investigation Department appeared
before the Committee to give evidence on the transaction between the National
Cereals and Produce Beard and M/s Erad Supplies and General Contracts Lid.

MINUTE NO. 88/2013 EVIDENCE BY MR, NDEGWA MUHORO, DIRECTOR,
CRIMINAL INVESTIGATION DEPARTMENT

The Comrmittee heard that CID had not investigated the matter since the Ethics
and Anti-Corruption Commission was investigating it.

On the matter of claims by Mr. Joshua Nyawara, an advocate representing the
NCPB, Mr. Muhoro informed the Committee that the lawyer had reported that
he had been sent threatening text messages by Ms. Nancy Baraza. Mr. Muhoro
undertook to furnish the Committee in writing with details on the matter by
Monday, 8% July, 2013.

MINUTE NO. 89/2013 ANY OTHER BUSINESS
ihe Committes t i) Director o interact with
infermation aboud ‘B scandel end ensure
CIOVIAsd o the v ian Yongo) who claimed
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2. araa, M.P
7. 1 Oginga, M.P.
viunvyolki Kitungi, M.P,

Hon. Chrisanthus Wamalwa, M.P,

n. Onesmus Njuki, M.P.

. Hon. Bare Shill, M.p.

. Ogutu John Cmondi, M.P.
Hon. Francis Nyenze Mwanzia, M.P.

- Hon. Mwadeghu Thomas, M.P. _
Hon. Sammy Mwaita, M.P.. - o

- Beatrice Nyaga, M.P. T

Hon. Adan M. Nooru, M.P.

Hon. Eng. John Kiragu, M.P.

- Hon. Irungu Kang'ata, M.P.
Hon. Paul Otuoma, MP
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ABSENT WITH APOLOGY
1. Hon. Mary Keraa Sally, M.P.

ABSENT WITHOUT APOLOGY
Hon. John M. Nyaga, M.P
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Hon. Abdullswamad Sheriff, M.P
Hon. John Aluoch QClago, .z,
Hon. Major (Rid) John Walukes, M.P,
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MINUTE NO. 91/2013 EVIDENCE : FORMER NCPR MANAGEMENT

Mr. Tirop Kosgey, Former Managing Director, National Cereals and Produce
Board (NCPB), Mr. Naftali Mcgere, former Managing Director, NCPB and Ms.
Anne Kamau former Board Secretary, NCPB accompanied by Mr. Patrick
Karanja, Ag. Board Secretary, NCPB appeared before the Committee to give
evidence cn issues affecting the National Cereals and Produce Board.

MINUTE NO. 82/2013 SUBMISSION RBY THE FORMER N{PB
MANAGEMENT
Mr. Tirop Kosgey informed the Committee that:-

() Eighty one (81) companies bought tender documents among them,
Ahmednassir Abdullahi Advocates, Thirty six (36) companies subrmitted
their bid to supply maize and orily nine (9) met the required qualifications

-and eventually, only five (5) companies were selected to supply the maize.

(i) The Tender Evaluation Committee included experts deployed by the
Strategic Grain Reserve Committee from the Ministries of Agriculture,
Finance and Special Programs and therefore, the tender committee was an
inter-rninisterial committes,

(iii) There was nc verification of docu
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Lhe board proceeded i tender and award & ncers and sign tracts
{d)The back stopped with the Governmment as the provider of rescurces whose
failure to provide resources had leg to the claim by M/s Erad Supplies and
General Contracts Ltd of breach of contract.

Mrs. Anne Kamau informed the Committee that:-

() During the tendering of the maize Importation she had proceeded on leave
and did not therefore participate in the drafting of the contract.

(ii) Freba was issued with g performance bond from Dubai Bank

(ii)The board wrote to the bank requesting for cashing of the bond. The bank
tried to frustrate the cashing of the bond on technicalities that
had lapsed. o

(iv)Freba took NCPB to court alleging that NCPB had frustrated the contract,

(v) The court awarded NCPB and a decree was issued

the time

Mr. Patrick Karanja informed the Committee that;-
() He witnessed the signing of the contract. :
(i) The lack of a company seal for M/s Erad Supplies and General Contracts
Ltd in the contract did not render the contract illegal or invalid.
(iii)The Board sued and got a decree for payment against M/s Freba.
[
(

iv]It has been difficult to locate the owner of the coms; any, Mr. Fredrick
pany

o Mulumba.
: (v) The Board is still pursuing the company with the aim of executing the
award and the d=scre=

CPB a guestionnaire to fill

S5 &

adjourned the mesting at
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NO. 7, PARTIAMITNT BUILDINGS AT 4 3
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2. Hon

3. Hon

4, Eon

S. Hom

8. Hon

7. Hon g

8. 1—10*1 chard Mu:lyo: .h_gU_lnGl, M.P. !
8. Hen. Chrisanthus Wamalwa, M.P.

. Hon. Onesmus Njuki, M.P.

. Hon. Bare Shill, M.P.

Hon. Ogutu John Omondi, M.P.

. Hon. Francis Nyenze Mwanzia, M.P.,
. Hon. Mwadeghu Thomas, M.P.

. Hon. Sammy Mwaita, M.P. ! 3
. Hon. Beatrice Nyaga, M.P
Hon. Adan M. Nooru, M.P.

. Hon. Eng. John Kiragu, M.P.
. Hon. Irungu Kang'ata, M.P.
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ABSENT WITH APOLOGY
1. Hon. Mary Keraa Sally, M.P.
2. Hon. Major (Rtd) John Waluke, M.P.
3. Hon. Paul Otuoma, MP '
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THE NATIONAL TREASURY

Mr. John Munge = Representative of Investments Secretary

MINUTE NO. S5/2013 EVIDENCE: MANAGING DIRECTOR M/S ERAD

SUPPLIES AND GENERAL CONTRACTS LIMITED

Ms. Grace Sarapay Wakhungu, the Maraging Director, Erad Supplies and
General Contracts Ltd appeared before the Committee to give evidence on
Issues affecting the National Cereals and Producs Board.

MINUTE NO. 56/2013 EVIDENCE BY THE GRACE S. WAXHUNGU,

DIRECTOR ERAD SUPPLIES AND GENERATL
CONTRACTS LIMITED.

Ms. Grace Wakhungu infornied the Committes that:-
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Saencde & Co Advocates for Erad against the 7 lawyers that the NCPB had
hired in the litigation process

(ix)The money that M/s Erad Supplies and General Contracts Limited got
irom garnisheeing NCPB was still with the company lawyers. The directors
had not met to decide on the distribution of the money.

(x) She paid Mr. Brian Yongo Kshs. 7.5 million for services rendered. Mr.
Brian Yongo had been appointed as an auctioneer. She paid Mr. Yongo
because he was becoming a nuisance and an extortionist.

MINUTE NO. 97/2013 ANY OTHER BUSINESS

The Committee requested Mrs. Grace S. Wakhungu to furnish it with th
Zinutes of the Board resolution to authorize borrowing on behalf of t
company.

MINUTE NO. 88/2013 ADJOURNMENT

There being no other business the Chairperson adjourned the meeting at Six
Minutes past Seven O'clock.

-~
o
-

- e




Yoo




¢

TWENTIZTE SITTING OF THER 2T

U3LIC INVESTMENTS

. m

V)

e

N TCESDAY €73 JULY. 2013 1y

4 ﬂﬁ’lyﬁ’]"i“ “"‘ :On—‘/ﬁ

- BUILDINGS AT 5.30 AWM

1 = - ,\ aVTNAT] N P ek =
i. n. Adan wSvnar, M - L£ -E_.T’Dc T3SOMN
- - 1
o, Bimard ichurm g’*.'v":ﬂ M.?. - Vice Chairserson

ormell v Sersr, M.P

Lig AYI.
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Mithika Iinturi, M.2.

. Dr. Oburu Ogingz, M.P.
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Hon. Bernard Munyold Kitungi, M.P.
Hon. Chrisanthus Wamalwa, M.P

9. Hon. Onesmus Njuki, M.P.

10. Hon. Bare Shill, M.P.

11. Hon. Ogutu John Omondi, M.P.

12. Hon. Francis Nyenze Mwanzia, M.P.
13. Hon. Mwadeghu Thomas, M.P.

14. Hon. Adan M. Nooru, M.P. . -
15. Hon. Wafula Wamunyinyi, M.P

16. Hon. Mary Keraa Sally, M.P.

17. Hon. John Aluoch Clago, M.P.

18. Hon. Irungu Kang'ata, M.P.
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ABSENT WITH APOLOGY

1. Hon. Major (Rtd) John Waluke, M.P.
2. Hon. Beatrice Nyaga, M.P.
3. Hon. Paul Otuoma, MP
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1. Hon. John M. Nyaga, M.P

2. Hon. Abdullswamad Sheriff, M.P.
3. Hcn. Jonana Ngeno, M.P.

4. Hon. Njogu Barua, M.P

5. Hon. Eng. John Kiragu, M.P

6. Hon. Sammy Mwaita, M.P
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Mt. L.B. Achika - Ag. Director of Audit
Mr. P.D. Lugerah . - Ag. Manager
Mr. H.M. Manegene = - Senior Supervisor

INSPECTORATE OF STATE CORPORATIONS

Mr. Kizito Omukaga = Chief Inspector

THE NATIONAL TREASURY

Mr. John Munge - Representative of Investments Secretar
g ; Y

MINUTE NO. 99/2013 EVIDENCE: TRUSTERES CF STRATEGIC GRAIN
RESERVES

Mr. Andrew Mondo, former Permanent Secretary Ministry of Special
Programmes, Dr. Romano Kiome, former Permanent Secretary Ministry of
Agriculture and Mr. Joseph Kinyua, Former Permanent Secretary Ministry of
Finance accompanied by Ms. Esther Koimett, Investments Secretary, Mr.
Samuel Kiiru, Principal Economist and Ms. Beatrice Gathirwa, De
Director, Investment of the Naticnzl Treas: N

S Ministry of Devolution
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Ministry of Agriculture and NCPB not to issue LC before supply of maize.
M/s Erad Supplies and Gene §
bankers to issue a Letter of Credit as opposed to asking the NCPB to
provide them with an LC.

(iv) The legal issues between NCPB and M/s Erad Supplies and Gener
Contracts Limited were not brought to the Trustees early enough and that
the trustees learnt about the litigation when the Board had been
garnisheed. S

(v) Treasury had written appealing to all the arms of government to ensure "
that public money was used in a prudent and responsible way.

Dr. Romano Kiome informed the Committee that:-

(i) The press release of 19% October, 2004, by the then Minister for
Agriculture should never have been placed in the media since the Ministry
of Agriculture should not have been involved in issues of the procuring
agency (NCPB).

(ii) The Public Procurement anc Disposal Act of 2005 was not in place in 2004
when the importation was maize was being processed. The Govermment
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8 gutu John Cmeondi, M.P.

9. Hon. Francis Nyenze Mwanzia, M.P.
10. Hon. Adan M. Nooru, M.P.

11. Hon. Wafula Wamunyinyi, M.P.

12. Hon. Mary Keraa Sally, M.P.

ABSENT WITH APOLOGY
Hon. Beatrice Nyaga, M.P.

ABSENT WITHOUT APOLOGY

Hon. John M. Nyaga, M.P
Hon. Abdullswamad Sheriff, M.P.
Hon. Major (Rtd) John Waluke, M.P.
Hon. Johana Ngeno, M.P.
Hon. Njogu Barua, M.P.
Hon. Eng. John Kiragu, M.P.

Hon. Sammy Mwaita, M.P.
Hon. Korei Ole Lemein, M.P.

Hon. Mithika Linturi, M.P.
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Mr. John Munge : Representative of Investments Secretary

MINUTE NO. 102/2013 EVIDENCE: DUBAI BANX

Mr. Rajab Karume, Marketing Officer of Dubai Bank appeared before the
Committee to give evidence on issues affecting the National Cereals and
Produce Board.

MINUTE NO. 103/2013 EVIDENCE BY THEY MR. RAJARB KEARUME,
REPRESENTATIVE OF DUBAI BANX

Mr. Rajab Karume presented a letter from the Management of Dubai Bank
ind 1catmcr that Mr. Binay Dutta, Iua_naging Director and Mr. Hassan Zubeidi,
Chalr“nam Dubai Bank could not apoear beicre the Committee and that Mr,
Karume would represent them as he was convarsant with the subject matter.
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Hon. Mary Keraa Sally, M.P,
Hon. Njogu Barua, M.P.
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ABSENT WITH APCLOGY

Hon. Adan Keynan, M.P. — Chairperson
. Hon. Beatrice Nyaga, M.P.

Hon. Ogutu John Omondi, M.P.

Hon. Wafula Wamunyinyi, M.P-

Hon. Onesmus Njuki, M.P.
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ABSENT WITHQOUT APOLOGY

Hon. John M. Nyaga, M.P

Hon. Abdullswamad Sheriff, M.P.
Hon. Major (Rtd) John Waluke, M.P.
Hon. Johana Ngeno, M.P.

. Eng. John Kiragu, M.P.

Hon. Sammy Mwaita, M.P.

Hon. Korel Ole Lernein, M.P.
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Mr. John Munge = Representative of Investments Secretary

MINUTE NOQO. 106/2013 I& M BANK

The Committee noted with concern that the management of I &M Bank had
failed to attend the Committee meeting in spite receiving an invitation.

The Committee resolved to issue a Summon to the Managemen
to appear before the Committee on 162 July, 2 to | 5
Issuance of Bid Bend to M/s Erad Supplies and General Contracts Ltg.

O
—
w

MINUTE NQ. 107/2013 ADJOURNMENT

There being no other business the Vice Chairperson adjournied the merting at
- = bs J| S
Fifty Minutes past Eleven O'clock.
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7. Homn. Francis Nyenze Mwanzia, M.P.
&. Hon. Adan M. Nooru, M.P.

9. Hon. Mary Keraa Sally, M.P.

10. Hon. Njogu Barua, M.P.

11. Hon. Korei Ole Lemein, M.P.

Hon. Mithika Linturi, M.P.
. Hon. Johana Ngeno, M.P.
Hon. Mwadeghu Thomas, M.P,

. Hon. John Aluoch Olago, M.P.’
. Hon. Dr. Oburu Oginga, M.P.

. Hon. Paul Otuoma, M.P.

. Hon. John M. Nyaga, M.P

Hon. Beatrice Nyaga, M.P.
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Mr. John Munge - Representative of Investments Secretary
MINUTE NO. 108/2013 EVIDENCE : MR, AHMEDNASSIR ABDULLAHI

Mr. Ahmednassir Abdullahi appeared before the Comrmittee to brief the
Committee on the case between NCPB and M/s Erad Supplies and General

Contracts Limited on the breach of contract for the purchase of white maize in

o /
2004,

MINUTE NO. 109/2013 EVIDENCE BY ATMEDNASSIR ABDULAHT —
LEAD COUNSEL FOR M/S ERAD SUFPLIES
AND GENERAL CONTRACLCTS

Mr. Ahmednassir informed the Committes that:-
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(ix) As far as he s aware M/s Erad Supplies and Generzl Contracts Limited
- never paid any judicial officer to determine the case in their favour.

(x) . He was attracted to the case due to the fees and the simplicity of the
case.

(xi) He has known Jacob Juma fcr many years and they also live in the same
neighborhood and are family friends. Mr. Jacob Juma went to school at
Kenya Polytechnic and alleges that he studied at the University of
Nairobi.

Mr. Ahmednassir undertook to provide a written submission and attach his fee
note to M/s Erad Supplies and General Contracts Ltd.

MINUTE NO. 118/2013 ADJOURNMENT

There being no other business the Vice Chairperson adjourned the meeting at
thirty Six Minutes past Eleven O'clock.
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. Onesmus Njuki, M.P.

. Bare Shill, M.P.

11. Hon. Ogutu John Omondi, M.P.
12. Hon. Francis Nyenze Mwanzia, M.P.
13. Hon. Mwadeghu Thomas, M.P.
14. Hon. Sammy Mwaita, M.P.

15. Hon. Beatrice Nyaga, M.P.

16. Hon. Adan M. Nooru, M.P.

17. Hon. Wafula Wamunyinyi, M.P.
18. Hon. Irungu Kang’ata, M.P.

19. Hon. Abdullswamad Sheriff, M.P.
20. Hon. Johana Ngeno, M.P.
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THE NATIONAL TREASURY

Mr. John Munge = Representative of Investments Secretary

MINUTE NO. 125/2013 EVIDENCE: FORMER NCPB GFFICIALS

Mr. Tirop Kosgey, Former Managing Director, National Cereals and Produce
Board (NCPB), Mr. Naftali Mogere, former Managing Director, NCPB and Ms.
Anne Kamau former Board Secretary, NCPB, Mr. Kipyego Korir former
secretary to the technical tender evaluation comrnitte mpanied by Mr.

Patrick Karanja, Ag. Board Secretary, NCPB appeared beiore the Comimittee to

=
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MINUTE NQO. 128/2013 EVIDENCE BY MR. KiPYEGO
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Mr. Kipyego Korir informed the Committee tk
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(7) M/s Wanlzame Trading (PTY) Ltd - 20,000 metric tons at a cost of US
S 225.75 per metric ton.
(v) The Main Tender Committee upon receiving the report of the Technical
Evaluation Committee awarded the tender to only five (3) firms as follows:-
(1) Hala General Trading — 40 000 metric tons ,
{2) Euroworld commodities 1td — 40,000 metric tons
(3) Erad Supplies and General Contracts Limited — 40,000 metric tons
{(4) Purma Holdings Limited — 30,000 mstric tons
(5) Freba Investments - 30,000 metric tons

MINUTE NO. 127/2013 EVIDENCE BY MR. TIRGP KOSGEY, FORMER
' ‘JANAGin._ DIR&CT@Q (NCPE)

He informed the Committeé that:—

(i) The Government authorized the impertation of maize with the
undertaking to provide funds to NCPB for the exercise.

(ii) The National Cereals and Produce Board relied on the information
supplied by the bidders at the time. M/s Erad Supplies and General

Cun_m:'s Lirnited presented themselves thsn as having czpacity to
deliver. The directors of the COfl’lD’""l}' (M/s Erad Supplies and Generzl
Ccniracts Limmited) looked credible on the face valus. The award of
tender 10 M/s Erad Supplies and General Contracts was also based an
the short delivery time of maize that the company had promised in its
documsntation.
(iii) The Board di t have sufficient time to wundsrtaks zde
: _

&pacity as X 3 iTgeiay in m
ing their source of maize
(iv) asury wrote advising against the opsning of
seguent meetings of Stratzgic Grain Reserve
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The Committee observed that:-

1. NCPB did not undertake due diligence to determine the technical and
financial capacity and suitability of the firms that were awarded the
tender to import the maize.

.

Letters of Credit are instruments of international trade and are opened
by importers and not the buyers/purchasers. They serve as an
assurance for payment.

3. M/s Erad Supplies and General Contr
supply and deliver the maize.

cts Limited lacked the capacity to

MINUTE NO. 128/2013 EVIDENCE BY MRS ANNE KAWAU FORMER

BOARD SECRFEATRY, (NCPB)

a clerk and not as a lawyer.
contracts with the various firms

upon resurmmin

(ii) During the drafting and signing of th
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(iv) The Letiers of Credit wers o
(v) The Board appealed against

ot a condition for the supply . of maize,
the arbitral award. For one year there was n
court of appeal and therefore the appeal could not be heard.

1.

The Comumnittee directed that Mr. Karanja prepares a written submi

ssion on the
matter.

MINUTE NO. 130/2013 _ADJOURNMENT

There being no other business the Chairperson adjourned the meeting at Two
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. Francis Nyenze Mwangzia, M.P.
. Hon. Sammy Mwaita, M.P.
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. Abdullswamad Sheriff, M. P,

. Hon. Mary Keraa Sally, M.P.

- Eng. John Kiragu, M.P.

e
>N
i
@]
-

b
»
o
Q' O
Es

=
o = &
o0
(@]
3

ABSENT WITHQUT APOLOGY

Hon. John M. Nyaga, M.P

Hon. John Aluoch Olago, M.P.

Hon. Major (Rtd) John Waluke, M.P.
Hon. Mithika Linturi, M.P.

Hon. Dr. Oburu Oginga, M.P.

Hon. Johana Ngeno, M.P.

Twadeghu Thomas, M.P.
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Ms. Eunice Lumalias - Legzl counsel
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THE NATIONAL TREASURY
Mr. John Munge - Representative of Investments Secretary

MINUTE NO. 131/2018 EVIDENCE : NCPR OFFICIALS AND LAWYERS

Prof Gideon Misoi accompanied by Ms Anne Kzmau , Legal Officer, Mr. Frank
Muchina, Human Resource Manager, Mr. Ernest Ogwora, Operations Manager,
Mr. Cornel K. Ngelechey, Finance Manager, Mr. John K. Ngetich, Chief Legal
Officer together with a Legal team comprising of Mr. Daniel Mabera of Kosgey
& Masese Advocates, Mr. Katwa Kigen of Katwa Kemboy & Co Advocates and
Mr. Joshua Nyawara of Nyawara & Co. Advocates appeared before the
comrmittee to adduce evidence on the NCPR indebtedness to M/s Erad Supplies
and General Contracts Limited.

Prof. Misoi informed the Committee that:-
(1) The importation of maize was a Government of Kenya project and the
National Cereals and Produce Board was an agent. ,
(i) The National Cereals and Precducs Board was advised to use restricted
tendering cue to the urgency in Imperting maize for mitigating the famine
situstion.
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paid as they did not supply the maize as contracted. They failed to supply
the maize within four weeks afier signing the contract. S

(x) The Ministry of Special Programmes had requested for the importation of
maize and also advised NCPB to terminate issuance of LC and divert
rescurces mearnt for importation to purchase maize from local farmers.

(xi)Mr. Brian Yongo applied for attachment at the legal department in the
Board and worked as a legal assistant for one year before he was
dismissed in September 1992. when he was found not to have the right
papers upon verification of his documents.

(xdi) The Trustee Ministries should take responsibility as they failed to provide
funds for the opening of LC and also directed the diversion of funds to
purchase local maize. If NCPB losses the case it will have lost Kshs. 638
million. Already Kshs. 245 million had been garnisheed and used for
payment of legal fees.

(xiii) The Board had sought the help of EACC to investigate the matter.

Prof. Misoi appealed to the Comrmittee to protect public resources.

MINUTE NO, 132/2013 EVIDENCE: MR. JOSHUA NYAWARA

bitration and
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(iv)JThe request for LC by M/s Erad Supplies and General Contracts came

late. Maize was to be delivered after four weeks of signing the contract. The

request for LC was in October long after the contract had expired and long

broken.

MINUTE NO. 134/2013 COMMITTEE OBSERVATIONS

The Committee observed that M/s Erad Supplies-and General Contracts lacked
capacity to deliver. The company changed its source of maize, lacked financial
capacity and issued two invoices with the same number on the same day but
with different addresses.

s g P . i " .
MINUTE NO. 135/2013 ADJOURMENT
The Chairperson adjourniad the meeung at twenty minutes past Sve o'clock.
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Hon. Francis Nyenze Mwanzia, M.P.
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. Hon. Beatrice Nyaga, M.P.
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Hon. Abdullswamad Sheriff, M.P.
Hon. Johana Ngeno, M.P.

Hon. Mary Keraa Sally, M.P.

Hon. Eng. John Kiragu, M.P.
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Hon. John M. Nyaga, M.P
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MINUTE NOC, 138,/2C13 EVIDENCE

Representatives of Dubal Bank Limited, I & M Bank Limited and Hon. Kipruto
73 d

arap Kirwa appeared beiore the Committes to a
NCPB indebtedness to M/s Erad Suppilies and General Contracts Limited.

P
MINUTE NO. 137/2013 - EVIDENCE: DUBAI BANK LIMITED

Representatives of Dubai Bank appeared before the Committee and informed

DI
g i

the Committee that the Managing Director was cn leave in the USA and that
the Chairman, Mr. Hassan Zubeidi was sick. The Committee raised concern

that the MD and Chairman of Dubai Bank had failed to appear before the
Comrmnittee in spite of formal invitations.

The representative of Dubai Bank sought the Comumittes’s indulgence to have
the acting Managing Director appear before the Comrittee in half an hour's

The Comrmittee deliberated on the matter and resolved that the Chairman of
Dubai Bark, Mr. Hassan Zubeidi and the Managing Director be invited again.
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Ropack Intemational was to provide an SBLC. The bid bond issued by the
bank became invalid since there was no SBLC.

(vi)M/s Erad Supplies and General Contracts Limited later sought a
Performance Bond but the bank declined since Ropack International had
not sent an SBLC as earlier agreed.

(vii) The bank charged 0.5% tariif ior the ninety days (S0) of the bid bond.

The Committee made the following observations:-

(i} The Bid Bond issued by I & M bank was null and void and therefore M/s
Erad Supplies and General Contracts Limited obtained the contract on
false documents since they did not have a valid bid bond.

(ii) M/s Erad Supplies and General Contracts Limited and KAPU Kenya
Limited were not customers of I & M bank and their net worth did noct
qualify them to execute a tender of 1 million US dollars.

(iii)M/s Erad Supplies and General Contracts Limited were working through
proxy and therefore did not merit to be issued with a bid bond worth one
million US dollars.

(iv)The bank did not undertake due diligence
capacity of M/s Erad Supplies and
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(vii)

(viil) He was aware of a letter by Treaoury indicating that Letter of Credit was
not required for importation of the maize but the strategic grain reserve
trustees Cl”"“ld‘“d that LC were essentizl in the process to facilitate the
Importation cf maize and mitigate drought. Funds were not to be paid in __
advance but to be released upon the mhortauon of the required standard A

and quantity of maize
(ix)Considering that LC’s were issued to the other four companies
no point cf denying M/s Erad Supplies and General Supplies Limited
LC. The Government failed to issue M/s Erad Supplies and General
Contracts Limited with instruments to facilitate importation
(x) He issued a paid advert in the local dailies to counter accusations and

misconceptions from the press on the maize i mportation exercise and the
then locor ymd hunu’er in the country.
ring the period was only 700 metric tons
promised on the matier and n=ver recordad 2
'aye
.
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The Vice Chairman adjourned the meeting at Twelve Minutes past Two O'clock.
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Mr. Kizito Omukaga - Chief Inspector

THE NATIONAL TREASURY

Mr. John Munge = Representative of Investments Secretary

MINUTE NO. 142/2013 MEETING WITH THE CABINET SECRETARY,

MINISTRY OF AGRICULTURE, LIVESTOCK AND

FISHERIES

Mr. Felix Koskei, the Cabinet Secretary, Ministry of Agriculture, Livestock an

Fisheries appeared before the Comumittee and briefed it as follows, that:-

(i)

The Nationzl Cereels and Producse Board is critical in the handlin
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MINUTE NC. 143 /2013 ADJOURNMENT

The Chairman adjourned the meeting at thirty five minutes past four o’clock.
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MINUTE NO. 3i51/2013 MEETING WITH THE ATTORNEY GENERAT

Ms. Muthoni Kimani Attorney General appeared befors

the Committee and inf

(i) The ofiice of the Attorney General was never involved in the transaction
between NCPB and M/s Erad Supplies and General Contracts Limited.

S
[he office was never requested for advice in drafting or scrutiny of th
contract agreement.

H

(ii) During the arbitration process, the National Cereals and Froduce Board
never consulted or inv
GiT
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(x) The arbitral =] award shou ho placed the p parties in the positicn they
were before the contract and not the huge & ward Public interest should
zlso prevail in any case that the public good is involved.
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. Mwadeghu Thomas, M.P
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15. Hon. Wafula Wamunyinyi, M.F
ABSENT WITH APDLOGY
1. Hen. Kimani Lchurdvran M.P.
2. Hon. Sammy Mwaita , M.
3. Hon. John Aluoch Olado, i) E.P
4. Hon. Dr. OD”"L Og:lcf , ML.P.
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Mr. John Munge = Representative of Investments Secretary
MINUTE NO. 186/2013 ME. HASSAN ZUBEIDI, CHAIRMAN, DUBAI
BANK
The Comnr ee noted that Mr. Hassan Zubeidi, Chairman, Dubai Bank had
Deen invited to appear before it but had not comnplied. Members agreed that
5 "

Mr. Zubeidi pursuant to Article 125 of the Cons 0

he National Assembly {(Powers and Privi eges) Act on
Parliament and its Committees to invite and also issue SUINMOon:
o) n

,_.
(O]}
o)

“h
—

)

give evidence on a matter before it.
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Hon. Adan M. Noora, M.
Hon. Mary Keraa Sally, M.P.

Hon. Ogutu John Omondi, M.P.
Hon. Wafula Wamunyinyi, M.P.

Hon. Onesmus Njuki, M.P.

. Hon. John M. Nyaga, M.P

Hon. Eng. John Kiragu, M.P.

. Hon. Mwadeghu Thomas, M.P.

Hon. John Aluoch Olago, M.P."

SENT WITH APOLOG:

SENT WT

Hon. Beatrice Nyaga, M.P.
Hon. Bare Shill, M.P.

HOUT APOLOG

}
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Hon. Kimani Ichung'wah, M.P — Vice Chairperson
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THE NATICNAL TRTASURY ;
S0
Mr. John Munge = Accountant I

MINUTE NO. 171/2013 PROCEDURAL MATTER

The Chairman brought to the attention of the Members, the provisions of
Article 125 of the Constitution on the powers of Parliament and any Comrmittee

to summon any person before it to give evidence and also the provisions of the
Standing Order No. 184 which gives guidance—om—ea—lviember who—is—adversely—
mentioned in a matter under deliberation by a Committee. The Standing
Orders provide that such a Member shall not be present at any meeting
deliberating on the matter except as a witness to adduce evidence.

)

iy

MINUTE NQO. 172/2013 EVIDENCE: HON. MAJ. (RTD)} JOHN WALUKE

Hon. Major (Rtd) John Waluke, M.P. appeared before the Committee to give ",
ex e indebtedness of the National Cereals and Produce Board. The -
e not to take ocath and

dicated that he

witness chos i agreed with the earlier
stafements given by his co-directors and. that he could not give any further
informztion

S W

et T80l
& g




D

Hon. Wafula Wamunyinyi, M.P.
Hon. Bernard Munyoki Kitungi, M.P.
Hon. Chrisanthus Wamalwa, M.P.
Hon. Ogutu John Omondi, M.P.
Hon. Francis Nyenze Mwanzia, M.P.
Hon. Mwadeghu Thomas, M.P. ™
Hon. Adan M. Nooru, M.P.

Hon. John Aluoch Olago, M.P.

Hon. John M. Nyaga, M.P

Hon. Paul Otuoma, M.P.

Hon. Onesmus Njuki, M.P.

Hon. Irungu Kangata, M.P.

Hon. Eng. John Kiragu, M.P.
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1. Hon. Bare Shill, M.P
2. Hon. Beatrice Nyaga, M.P.
3. Hon. Major (Rtd) John Waluks, M.7.

ABSENT WITIECUT APQLOGY
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Mr. Nicholas Emesjen -

Ms. Esther Nginyo -
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Mr. Hasszn Oancwa .

IVr. Rogers Munyoki .




Mr. Hassan Zubeidi, Chairman, Dubai Rank aﬂcumpan::u by Mr. Binay Dutta
Managing Director and Mr. Rajab Karume, 1 arketing Manager appearzd befo
the Committee to give evidence on the &leged mdebte“ncss of the National
He infocrmed the Comrnittee that:-

(i) The Bank issued the Periormance Bond to M/s Erad Supﬁ ies and General
Contracts in ompliance ' w ith Central Bank of Kenya GCuidelines,

£

International Chamber of Commearce Law and in line with the Prudential

Guidelines which regui ' ‘be prudent while lending and that

the decision making authority had considered all the risks involved | oefore
issuing it.

(ii) The bank issued & nent to M/s Erad Supplies and G

Contracts and that no claims s l'e regulator, Cent ral

)
J
[e]
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were received indic on issuance of the performancs bond.
iJThe Pmlo—'ﬂ?-x g against Personal Guarantees of the
3 n oniracts

Lhrec _,1rr3 crs of 2nd General ¢
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Performance Bonds 1or five of the firms th
supply maize in 2.004. '

(ii) Upon application by NCPB and receipt of 100% cash covers the bant
sssued letters of credit on behalf of NCPB in favour of three (3) supplers
Letter of Credit opened for Hala General Trading was partially utilized,

The
d in favour of Freba Investments and

while the Letters of Credit issue
purma Holdings expired unutilized.

(iii)in February 12, 2013 NCPB aggregate credit balance was Kshs.
t Kshs

1,649,237,518.15 whereas its liability. to the pank
1,343,092,913.35. The bank set off the credit
accounts in settlement.

(iv)The bank was served with a Garnishee orde:

jer on 12% February, 2013
requiring the bank to appear in court to show cau: t

S se i
+he decree holder the decretal amount of US & 6,140,859.80. Subsequent
orders were issued to the bank directing that NCBP's fixed depdsit account

be attached and utilized to satisfy the decretal amount.

(+} On February 21, 9013 the bank was served with two 2genty notices rom
H=mva Revenus Anthoritvy  (ERA) bark to debit Xsihs
307.070.882 to KRA being tax dus '
a2dvising that it was not possibie

Ting ] n KRA zn ;

B



P

~ e AT o
Nlantl QLS

Coniracts

T 7 February, t
discharged from any liability under the agency notice

s =
be determined by the court in separate judicial review proceedings.

n 19 March 2013 complied with the court order and remitted
386,505 into M/s Erad Supplies and General Contracts
id at Barclays

2,

Kshs, 297,
Limited's Advocate’s accounts, Soita & Saends Advcocates, ne

the ruling of the High Court dslivered on 28 June 2011
2013 the Court of Appeal made 2 ruling that the status
d

The Committes observed that Dubai Bank oiiered a finan
2 million dollars to a client oniy known to for 8 da
o t ' to f

itz a-as
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MENUTES OF 788K T iy

COMMITIER ZRLD ON WEI

AT 11,00 AW

1. Hon. &dan Kevnan, M.Z. — Chairpersen
{

6. J iart

7. Hon. Dr. Oburu Oginga, ML.P.

8. Hon. Wafula Vvamunﬂnyl, M.P.

9. Hon. Bernard Munyoki Kitungi, M.P.

10. Hon. Chrisanthus Wamalwa, M.P.
11. Hon. Ogutu John Omondi, M.P.

12. Hon. Francis Nyenze Mwanzia, M.P.
13. Hon. Mwadeghu Thomas, M.P,

14. Hon. Adan M. Nooru, M.P. "~

15. Hon. John Aluoch Olago, M.P.

16. Hon. John M. Nyaga, M.P

17. Hon. Eng. John Kiragu, M.P.

18. Hon. Onesmus Njuki, M.P

19. Hon. Abdullswamad Sheriff, M.P.
20. Hon. Irungu Kang'ata, M.P.

ABSENT WITH APOLOGY
1. Hon. Mary Keraa Sally, M.P.
Hon. Beatrice Nyaga, M.P.
Hon. Major (Rtd) John Waluke, M.P.
Hon. Bare Shill, M.P,

NSRS

1. Hon. ul Otuoma, M.P.
2. Hon. I‘JJ gu Baruz, M.P.
3. Hon. Sammy Mwaita, M.P.
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Mr. L.B. Achika - Ag. Director
Mr. P.D. Lugerah = Ag. Manager
Mr. H.M. Manegene - Senior Supervisor

INSPECTORATE OF STATE CORPORATIONS

Mr. Nelson Kweya

THE TREASURY

Mr. John Munge — Accountant 1

MINUTE NO. 180/2013 PRELIMINARIES

The Chairperson called the meeting to order and gave a brief on the purpose for - *

the visit. He informed the meeting that due to the ongoing investigation on the
NCPB indebtedness, the Committee found it prudent to visit the facility to
witness the situation. -

The Board Chairperson on his part welcomed the Committee and thanked the
for the role they have played in saving the organization.

"]

MINUTE NG, 181/2013 PRESENTATION BY THE MANACING DIRECTOR

{i) The organization wa:
1

proper regulation and control of grains and schesduled producs. The
Government together with the European Unicn, World Bank and IMF
commenced the Grains Sector reform programme to liberalize the sector in

2

e




v o commercialize

Al LTS

CHCEDPU I imarzexg

CCIanic Y, DRIDV1G grain

cn

o)
maintenance oi SGR an

ulzatlon distributicn. of famine relie
1ntervenuon during time of shortages, storage for pfoduc\. through the

WRS system and distribution of farm inputs especially fertilizer

MINUTE NO. 182/2013 IMPACT GF ERAD CASE TO THE NCPB

The Managing Director made a presentation on the adverse effects that
Erad's case has had on NCPB Whiqh include; -

(i) Attachment of assets leadmg to loss of vehicles & equipment
(ii) Suspension of banking facilities
(iii)Boards inability to import fertilizer

(iv)Suspension of pur chase of commercial maize

(v) Low volumes of trading activities from gross sales of Kshs 5.2 billion
in 2011/2012 to Kshs. 0.5 billion in 2012/2013

(vi)Delayed payments to suppliers and staff

(vii) Quality of stock may be compromised due to inability to manage

stocks
(viii) Loss in turnover of Kshs. 4.7 billion

MINUTE NO. 183/2013 NCPB RESTRUCTURING OF NCPB

The Comm"ttee heard that the Govermment through the Ministry of
; Fisheries had hired Emst & YOLng a consulting
tructuring of NCPB to enhance service delivery. The

Tbnn: of Reference for restructuring include;
(i) Assessing ths eccnomic and financial viability and sustainability of the
NCPB

d assess potential additional functions that could be
commercial terms and contribute to NCPB's current
izlly through WRS and Commodity Exchange.

the expectations of the stakeholders given the new
] dispensation and advise on the wviability and

-~
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(ii)Payment of all outstanding gover: ) tune of Ksh. 3.

billion (i.e. subvention Ksh 2.2 billion and agency Ksh. 1

(iv) Streamlining agency and business relationships between government
and NCPB through restructuring programme

(v) reviewing of the NCPB legal framewocrk to make it relevant in a liberalized
trading environment and protect strategic public assets

Further, the Management mzcz pléas to the Public Investmments Committee as
follows;

e To assist in fast-trz g the reguests made to government
e To assist in resolviz. (=e M/s Erad maltter

MINUTE NQO. 185/2013 MEETING WITH NCPB STAFF

The Committee met with the members of staff of NCPB and thanked them for
their dedication at work despite the hard conditions the organization was
operating in. The Cominittee further assured the staff on its dedication to
resolve the matter of NCPB Vs M/s Erad as the organization played a crucial
role in focd security of the country.

MINUTE KQO. 186/2013 ADJOURNMENT

e
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INVESTMENTS COMMITIEE HEELD ON THURSDAY, ADGUST 3157
T OREAT]
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MDD,

8. Hom. Cgutu Joh'“:- Cmoend,
7. Hon. John M. Nyaga, M.P

8. Hon. Onesmus Njuki, M.P.

9. Hon. Wafula Wamunyinyi, M.P.
10. Hon. Mwadeghu Thomas, M.P.
1

1

1

]

0
1. Hon. Mary Keraa Sally, M.P.
2. Hon. Abdullswamad Sheriff, M.P
3. Hon. Johana Ngeno, M.P.

14. Hon. Beatrice Nyaga, M.P.

15. Hon. Paul Otuoma, M.P.

16. Hon. Adan M. Nooru, M.P

17. Hon. Chrisanthus Wamalwa, M.P

ABSENT WITH APOLOGY

1. Hon. John Aluoch Olago, M.P.
2. Hon. Major (Rtd) John Waluke, M.P.

ABSENT WITHEOUT APCLOGY

1. Hon. Sammy Mwaita, M.P

2. Hon. Eng. Jonn Kiragu, I\/T

3. Hon. Cornelly Serem, M.P.

4. Hon. Njogu Barua, M.P.

5. Hon. Irungu Kang'ate, M.P

6. Hon. Korsi Ole Lemein, M. ‘F’

7. Hon. Mithika Linturi, M.P.

8. Hon. Francis Nyenze Mwanzia, M.P.
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THE NATIONAL TREASURY

Mr. John Munge - Accountant I

MINUTE NO. 187/ 2013 EVID{ENCE: KAPU KENYA LIMITED

Mr. Sundip Jagdish Patel, Ménagi'*‘ Director, KAPU Kenya Limited
accompanied by Mr. Kimwaro Kuria, Advocate appeared before the Committee
to adduce evidence on Joint Venture Agreement between M/s Erad Supplies
and General Contracts Limited and KAPU Kenya Limited.

Mr. Sundip adduced evidence as follows, that:-

() KAPU Kenya Limited entered into a Joint Venture Agreement with M/s
Erad Supplies and General Contracts Ltd to supply 40,000 melric tons of
maize in 2004.

(i) Kapu Kenya obtained a bid bond dated 4% Augu
Kzpu and M/s Erad Supplies anc Gene eral Contracts Ltd executed counte
1'1dyu jities as required by the bank. They (KAPU 1 ]

T ) )
bid bond was conditional after they had paid 0.5% of the cover.

7

(iii)Ropack International gave a partial performance bond and the rest was
given by Dubai Bank. EAPU Kenya a Ltd did not however deal with Ropack
International. Ropack only dealt with M/s Erad Supplies and General
Contracts Lid

(v KAPU Kenyz did not operate
It was however not the fir

an account with I & M Bank Limired in 2004.
st time that the company had obtained a
<all

erformance bond from the ba

"CJ

]
3
)
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f7iii) A1l the directors
and severally guaz

the agreement.
(ix)M/s Erad Supplies and General Contracts Ltd changed and never involved

KAPU in the tender when the contract was entered into. KAPU exited when
they were advised by M/s Erad Supplies and General Contracts Ltd that
the Government was to issue Letter of Credit.

(x) After M/s Erad Supplies and General Contracts Ltd received the part
payment, they dishonored their obligation necessitating the filing of HCC
No. 31 of 2013 against M/s Erad Supplies and General Contracts Ltd

claiming money under the said agreement. The case is pending before the

court.
(xd)No agreement has been entered between M/s Erad Supplies and General
Contracts Ltd and Kapu to vary the J oint Venture Agreement.

(xii) Kenya Revenue Authority raided their company, KAPU Kenya, and took all

the documents in 2007.

MINUTE NO. 188/2013 COMMITTEE OBSERVATIONS

The Committee made the following observations thats-

o after the bid bond had been

I

(i) The Joint Venture Agreement was entered in

U was to provide capital finance

(ii) As per the Joint Venture Agreement KAP
form of bank deposits, Letters of Credit and other forms of financing

suitable to the venture zlluded to.
Er eral Contracts Ltd was to use the financial

Erad Supplies and Ger
ita! zvailed to purchase, procure the specified grains, pay for the cost

a
of freight for the grains and pay for cost consequent upon or arising from

R
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There being no other business, the meeting adjourned at Twenty minutes past
Seven O'clock.

a
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(Chairperson) '
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Hon. Kimani

Hon. Korsi C

Hon. Dr. Cbhurt

Hon. Bernard T\/TL:"O

Hon. Bare S vi.
Hon. Ogutu John Omonﬂl NLP.
Hen. John M. Nyaga, M.P
Hon. Onesmus Njuki, M.P.

. Hon. Wafula Wamunyinyi, M.P.

Hon. Mwadeghu Thomas, M.P.

Hon. Njogu Barua, M.P.

Hon. Cornelly Serem, M.P.

. Hon. Francis Nyenze Mwanzia, M.P.

. Hon. John Aluoch Olago, M.P.

Hon. Mary Keraa Sally, M.P

. Hon. Mithika Linturi, M.P.

. Hon. Abdullswamad Sheriff, M.P.

. Hon. Irungu Kang'ata, M.P

SENT WITH APCLOGY

1. Hon. Sammy Mwaita, M.P.

2. Hon. Paul Otuoma, M.P.

3. Hon. Beatrice Nyaga, M.P.

4. hon Jcha’;al?geno M.Z

5. Hon. C i this

g. fon. M

7. Hon

8. Hen
Nichoias Emejzn . Principal Clerk
Joz23h hosibz - Fisczl Anzivst
Hzszsszan Odhove - Resezarch Oficar
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Mr. John Munge - Accountant I
MINUTE NG, 188/ 2013 CONTIRVMIATION OF MINUTES

@

Minutes of the eighth sitting wers confirmed a 0
deliberations and proposed by Hon. Bare Shill, MP and seconded by Hon.
Korei ole Lemein, MP.

Minutes of the ninth sitting were confirmed as true records of the

deliberations and proposed by Hon. Thomas Mwadeghu, MP and seconded
by Hon. Kimani Ichung'wah, -MP.

Minutes of the tenth sitting were confirmed as true records of the
deliberations and proposed by Hon. Mary Sally, MP and seconded by Hon.
John Nyaga, MP.

Minutes of the eleventh sitting were confirmed as true records of the

. rme

deliberations and proposed by Hon. Irungu Kangata, MP and seconded by “-

Hon. John Omondi Ogutu, MP.

Minutes of the twelfth sitting were confirmed as true records of the
: by Hon. Eorzi ol i T
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SIting Were oomdirmed as trus recoras of the
pesed by Hon. Njogu Baruz, MP znd sscondsd by
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Minutes of the iirceenih sitting were cconlirmned as true records of the
Aaliltasr-ats ~ 3 - — =~ <y I IR 2] b e - : T k]
deliberaticns and cTroposec oy Hon., Wahula Wamunvinvi, MP and

o 5 3 Ty LT A ellvs Tavas T
seccnded by Hon. Cornelly Serem, MP.

- - ST = QITTI— ———— R o ~ -
Minutes of the sixizenth sitting were confirmed as true records of the

£ R —_—~ e~ Wyr LT i Ty 3 - i T T
deliberaticns and preposed by Hon. Dr. Oburu Ogingzs, M? and seconded

celiberations and propesed oy Hon. Ximan! Ichungwah and seconded by
Hon. Cornelly Serem, MP

Minutes of the eighteenth sitting were confirmed as true records of the
deliberations as proposed by Hon. Korei ole Lemein, MP and seconded by

Hon. Hon. Mwadeghu Thomas, MP.

Minutes of the nineteenth sitting were confirrmed as true records of the
deliberations and proposed by Hon. John Omondi Ogutu and seconded by
Hon. Mwadeghu Thomas, MP.

Minutes of the twentieth sitting were confirmed as true records of the
deliberation and propecsed by Hon. Kimani Ichungwah and seconded by
Hon. Francis Nyenze, MP.

Minutes of the twenty first sitting were confirmed as true records of the
deliberations and proposed by Hon. Bare Shill, MP and seconded by Hen.
Francis Nyenze, MP.

Minutes of the twenty second sitting were confirmed as true records of the
deliberations and proposed by Hon. Cornelly Serem, MP and seconded by
Hon. Mary Salty, MP.

j - T I £ 3 R dor Lindend S3Edl . cermaee —s P - B - & dha s
Mimutes o1 the TWeng uaire sitting wers Coniirmed 23 Tuf récords o 1as
deliberations and prceposzd by Hon Bars Shill, MP and seconded oy Hom.
Mithika Linturi, MP.
iV + = £ +inza Friramitr FAte o Y~ Trrars B e s = b - N (P . L.
Minutes of The UWENLy ourtll SIitlinig WEIre COIIirinied as wuue recoras o:r Las
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b, Njuki, MP and ssconded b;
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MINUTE NG, 191/ 2013 MATTERS ARISING
observed that. therz was nesd i3
. o inviie tie
Cabinet Secretaries, Ministry of Infocrmation, The Naticnal Trzasury, Director
Generzl,” Communication of Kenya, Alcazar, Privatization

-
-
Commission, Attorney General and the Auditor General.

Under Minute No. 79/2013 - Mr. Juma was claiming USD. 3.1 Million and
interest charged at 12%.

Under Minute No. 78/2013 - Mr. Jacob Juma alleged that he would provide
CCTV footage showing Mr. Bryan Yongo being bribed by Prof. Gideon Misoi.

Under minute No. 88/2013 - The Ethics and Anti-Corruption Commission
had promised to provide the Committee with their investigations on the matter
of M/s Erad Supplies and General Contracts Vs National Cereals and Producs
Board. The cominittee directed that the report by EACC be submitted to the
Comumittee.

} Undexr Minute No. 120/2013 - The Committee noted with concern that the
issue of land had talken long to conclude.

Under Minute Kec. 138/2013 - Mr. Fatwz Kigen had that the
. .
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5. Hon. Bare Shill, M.P

Hon. Cgutu John Omondi, M.F.
Hon. John M. Nyaga, M.P
Hon. Onesmus Njuki, M.P.
. Hon. Wafula Wamunyinyi, M.P.
Hon. Mwadeghu Thomas, M.P.
. Hon. Eng. John Kiragu, M.P.
. Hon. Njogu Barua, M.F.
14. Hon. Cornelly Serem, M.P. .
15. Hon. Francis Nyenze Mwanzia, M.P.
16. Hon. John Aluoch Olago, M.P.
17. Hon. Mary Keraa Sally, M.P.
18. Hon. Mithika Linturi, M.P.
19. Hon. Irungu Kang'ata, M.P.

Pt

20. Hon. Chrisanthus Wamalwa, M.P.

© 0 N

N SR
W N —= O

ABSENT WITH APOLOGY

1. Hon. Sammy Mwaita, M.P.

2. Yon. Paul Otuomea, M.P.

3. Hon. Beatrice Nyaga, M.P.

4, Hon. Johanz 1‘\Tgen73 M.P

5. Hon. Mazior (Rid) John Waluke, M.F
6. Hon. £dzn M. Nooru, M.P

7. Hon. Abcullswamad Sherii, M.P
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unice Lumallas - Legzl Ccounsel

Ms. Beairice W. Gathirwa - Leputy Director, Investment

Mr. John Munge - Acecountan:t i

MINUTE NO. 183/ 2013 CONFIRMATION CF MINUTES
Minutes of the Twenty Seventh Sitting were confirmed as true records of
the deliberations and proposed by Hon. Korei ole Lemein, MP and
seconded by Hon. Cormmnelly Serem, MP.

e Minutes of the Twenty Eighth Sitting were confirmed as true records of
the deliberations and proposed by Hon. Njogu Barua, MP and seconded
by Hon. Dr. Oburu Oginga, MP.

» Minutes of the Twenty Ninth Sitting were confirrned as true records of
the deliberations and proposed by Hon. Dr. Cburu Oginga and seconded
by Hon. Mwadeghu Thomas, MP.

e Minutes of the Thirtieth Sitting were confirmed as true records of the . -

_ deliberations and proposed by Hon. Korei ole Lemein, MP and seconded
by Hon. Kimani Ichung'wah, MP.

¢ Minutes of the Thirty
the deliberations and
by Hon. Johim Nyagzs, M

¢ riy Third Sitting were confirmad as trus records of ths

coosad by
s Lesmsin, MP
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deliberations and propesed by fien. Mithika Linturi, MP and seceonded by
TY 1 h]
Hon. Bare Shill, Mr
Sma g i ] T e Qs+ Qiete o I o i (S L i I oot
e Minutes of the Thirty Siith Sitiing were confirmed as true recerds of the

deliberations and oDropesed by Hon. Mwadeghu Thomas, MP and

.
il o
seconded by Hon. Bare Shill, MP.

RATATTT IS AT T Iy Fath el AARTSTTMITD ATTOR] O T2 RO
FMINUTE NG, 1854/20:13 CONSIDERATION OF TEY JRZORT

i. The report should build the case before bringing the recommendations.
ii. Documents submitted by M/s Erad Supplies and General Contracts Ltd

including; The prayers to the court, Loss of profit, Storage costs, General
damages for breach and Cost of arbitration be included in the report

The litigation aspects with regard to the technical grounds that made

NCPB lose all the cases be included in the report.

The Members deliberated as tdi'v‘vhether the bid bond invalid or defective bid
bond.
MINUTE NO. 185/2013 ADJOURNMENT

The meeting was adjourned at Fifty Minutes past Six O'clock.

fCheirpersemn)

w



i rﬁ?\_/—ﬁ-\l-m o

e 8 ___‘_,

J—t

Hs 00 [0

Ty

Hon. Ogutu Jochn Omondi, M.P.

: . John M. Nyaga, M.P

9. Hon. Onesmus Njuki, M.P.

10. Hon. Wafula Wamunyinyi, M.P.

11. Hon. Mwadeghu Thomas, M.P.
12. Hon. Eng. John Kiragu, M.P.

13. Hon. Njogu Barua, M.P.

14. Hon. Cornelly Serem, M.P.

15. Hon. Francis Nyenze Mwanzia, M
16. Hon. John Aluoch Olago, M.P.

17. Hon. Mary Keraa Sally, M.P.

18. Hon. Mithika Linturi, M.P.

19. Hon. Irungu Kang'ata, M.P.

20. Hon. Chrisanthus Wamalwa, M.P.
21. Hon. Paul Otuoma, M.P.

22. Hon. Beatrice Nyaga, M.P

23. Hon. Johana Ngeno, M.P.
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24, Hon. ! » M. Nooru, M.P

25. Hon. Abhduliswemad Sherif, M.P
ABSERT WITE APOLOGY

1. Hon. Sammy Mweaita, M.P

2. Hon. Mzicor (2xd) John Waluke, M.

Mr. Nicholas Emeien - Prins “Wal Clerk Assistant ]
Ms - Clerk Assistant I
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MINUTE NO. 168/ 201& CONESIDERATION OF 128 REPORT

ommittee agreed that the title of the report will be;

(¢]
O

"Special Report of the Public Investments Committee on the Contract

between National Cereals and Produce Board and M/s Erad Supplies and

General Contracts for Supply of Maize.”

The Committee further agreed on the following issues to be included in the
eport;

() The need to set aside money equivalent to the claim be allocated to
cushion NCPB as the legal issues are being pursued.
(ii) The question on why NCPB opened Letters of Credit for local firms
importing maize to sell for them.
(iii)Distribution of money from the garnishee order.
(i) The fact that had the I&M Bank not sicned the invalid bond, M/s Erad
r

Supplies and Generzl Coniracts Ltd couid not have besn zw
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i. Fon. Adan Keynan, M.P. — Chairperson

2, ungwah, M.F, — Vice Chalrperson
~ - . -

o cloiClLL

4, Cgin

2. viunvoid Bitungi, M2
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7. John Omondi, M.F.

8. Hon. John M. Nyaga, M.P
9. Hon. Onesmus Njuki, M.P.
10. Hon. Wafula Wamunyinyi, M.F
11. Hon. Mwadeghu Thomas, M.P.
Hon. Eng. John Kiragu, M.P.
. Njogu Barua, M.P.
. Cornelly Serem, M.P.
. “rancis Nyenze Mwanzia, M
" ~hn Aluoch Olago, M.P.
-y Keraa Sally, M.P.
{v*':_ - 7aiks Linturd, M.P
. Irungu Kang'ata, M.P
. Hon. Chrisanthus Wamalwa M.P.
. Paul Otuoma, M.P.
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22. Hon. Beatrice Nyaga, M.P:

23. Hon. Johana Ngeno, M P

24. Hon. Adan M. Nooru, M.P.

25. Hon. Abduliswamad Sherifi, M.P.
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Mr. Nichoiss Zmejen - Principal Cierk Assistantl
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Mr. Joash Kesiba - Fiscal Analyst
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(i) That the Government had forecasted drought and famine in August,
2004 and yet there was a bumper harvest in September/October, 2004.
There could have been a conspiracy within government to create an
artificial shortage of maize so as to allow selected companies to “import”
maize. \

(ii) Contrary to Mrs. Grace S. Walkhungu's evidence that they decided to get
Performance Bond in another bank due to time constraints I & M Bank
had stated that they declined to issue the performance bond due to
failure of by M/s Erad Supplies and General Contracts and alleged
international partners to provide Stand By Letter of Credit.

(ii)M/s Erad Supplies and General Contracts Ltd had liquidity problem and
therefore sought KAPU Kenya to assist in financing them to secure the
bid bond.
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REPUBLIC GF KENYA

MINISTRY OF AGRICULTURE

Ofiice of the Permanent Secretary " s 0

’

;

./ . XILIMOHOUSE
““~~CATHEDRAL ROAD
P.0. Box 30028

NAIRCB]

Telegraphic Address "MINAG"NAIRCOBI
Telex: 22766

Telephone: 718870/9

Fax: 711149

When repiying please guote;

Ref. No: MOA/LDM/F.10/9A Vol IV/39 Date: 10" July, 2004

f\/%r. Ti‘{f@p Eipfge;y, Ty A
NAIRi)fI. p X/\(’}‘@/
o ;

Dear lee@%}

IMPORTATION OF 2 (TWO) MILLION BAGS OF MAIZE BY
NATIONAL CEREALS AND PRODUCE BOARD (NCPB)

Following the declaration of the current drought as a
National disaster by His Hzxcellency the President, the
government has authorized the National Cereals and Produce
Board to import 2(two) million bags of white maize for SGR
and famine relief. A further 2(two) million bags will be
imported by the private sector in order to cover the shortfall

-of 4 million bags.

To facilitate this exercise, the government has authorized
waiver of 25% duty on imported white maize from 1% July to
31%" September, 2004. This duty will be reinstated once the
required quantity of maize is imported, but not later than 1%
October, 2004, when main harvesting of maize comrnences.
The authority cn waiver is being finalized by the treasury in

the normal manner.




consumption. In this respect you need to liaise with KEPHIS
‘compliance with the guality standards.

You should also ensure that =ail the necessary import
regulations and procurement procedures are sirictly adhered
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JAMES E. O. D"‘JG’\/VAE EBS, OGW
PEREMANENT SECRETARY

c.c. Amb. Francis K. Muthaura, MBS
Permanent Secretary, Secretary to the
Cabinet and Head of the Public Service
Harambee House
P.O. Box 30510
NAIROBI

Mr. Dave M. Mwangi, OGW
Permanent Secretary
Provincial Administration and
National Security

Office of the President
Harambee House

P.O. Box 30510

NATROBRBI

Mr. Joseph K. Kinyua, EBS
Permanent Secretary
Ministry of Finance

£.Q. Box 830007

NAIROBI

Mr. Mahboub M. Maalimm, OGW
Permanent Secretary

Speclal Programmes

Office of the President
Harambee House

PG 80610

NAIROBI
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B = AMNMNIZIC]
Mame ltem —AIN-V-T_JLJEI‘:El'iy i Unii Cauntry Submission
Of Cescripticn T Prica : Dr’ o7
Supplier/Firm - HKgs Kzhsyss Orig bict lsond
(c) (d) (e) | M| '0) )
interatica Crains Lid WiNigize $0,000.90 ;' 215.75. ]ll 154a/54 Not Submitted
Cfisnore marilime ‘ | 180,000.00 ‘ 243.30 ’ |Not Submiited
- i dAembu Farm Cid ! 50,000.00 | 245.00 |34 | Submittad i
|Ls ana vaa | 300000 208.00 lganda Mot Submitted
— EP'a!a ding Co. Lid J 30.000.00 | 22890 éS/ l Submitied
. ;Glcncoae Lid I i 22,000.20 ! 245:00 [SA ! Suibmitied
[Mana Sivles Ltd | 180,00000 ]  132.00 |Brazi | Submitiad
Louis Drefus 130,000.00 | 245.00 |3A lmor Submilled
Akaba Invastments [0,000.00 | 245.00 | Mo
Versa Tradz International S0,000.00 229.00 [3SA S rmttm“l g
——IT Seaboard Overseas £8.000.00 189.75 {USaA Net Submittad
i g 25,000.00 213.75 |Sa Mot Submitted
m v o ' 25,000.00 218,50 lsa INot Subinitted
5 25,000.00 213.75 |Sa Mot t-Subinitier
180,000.50 230.00 [SA Not! Submitied - *
viwangi Machaiia 30,000.00 234.50 |3A Not Submm,sd___
[Vzs Sistributors ,' 30,000.00 22500 |USA/SA Submitted
\:P'::‘.:a Holdings Lta | 180,000.00 183.00 |Brazil Submittzd
‘,: Invasimerts Lid i 1€8.,008.0¢0 120,00 154 | Submitiad
: , 85.000.00 | 233.00 |Ethiopia Submitted
i 25,000.00 211.00 jUSA Not Submitfec
180,000.00 22525 [SA Submified =
| i 180,000.00 - |sa . ___INot Submitted_
Sevian and Kashajvi Lig | 15,000.00 |  240.00 |SA- |Submitted
sntho Suppliss: 180,000.00 2058.00 (USA/SA Submittag
Nzirobi Calisration Services 1380,000.00 208.00 |Various Submittad
Exom 130,0¢0.00 205.35 |U3SA Submitiad
23l 2vji and Meiji Bros 5,000.00 224.00 {Sa Submiilad -
b} [Remington Agancizs 25,000.00 224.00 {SA Mot Sulsimitiad
orii . 1Shewscad Internationa, 50,000.00 225.00 |SA Submitiad
3B IMortling L 2,000.00 | 1,400.00 |Zimbzbwe St .bm’iueci
;ﬂ“ i5l1£‘ stural T. comczany £,000.0C 280.00 [Zamkbiz Subritizd
_iO_! - [Exiert Trading compary Led 20,000.00 247.00 |india/Sthicp Sulmit:zd -
__J._? . lAgri Commercial Finznca | 12,500.00 251.80 |Tanzania ISubmitad
el IMomtasa maiee millers } I' S0,000.00 225.290 [EE-’-\ Submitted
i l-ctz'z vadin g LunipEny Lid i 1 000.00 232.50 |Ethiopia Submitied
Holbud Lid i ao,boo.oc 227.83 |SA Suhmitted
Kentrs Commaodities f 25,000.00 213.00 Mot Subavitiss .
Rt 12w 2stments ! - 1,850.0?‘ Not Subimitlesn







Teiegraphic Address: 22%2)
FINANCE-NAIRORBI
Fax No.: 330226

Telephone: 328111
When replying please quote

PPD.2/20/10/(103)
A
3 77 e
LN~ . AR
ﬁl'd . \LL" £ H ! SN
23" July, 2004 N e

The Permanent Secretary
Ministry of Agriculture
P.O. Box 30028
NAIROBL

Fax 720586

RE: AUTHORITY. FOR EMERGENCY PURCHASE OF WHIG
MAIZE ~ THROUGH  RESTRICTED  TENDERIM
PROCEDURE — QUANTITY 2,000,000 BAGS OF 90KG (180,0u-
MT)

Vour letier Ref MOA/LDM/E.10/9A/VOLIIV/38 of 207 July, 2004 refers.

given to use restricted tendering method in the purchase
f=}

Also considering that the shortage of food has been declared a National
emergency you may choose to use direct procurement procedure as provided
for by regulation 35(1) of

]
T Sa f e INNOT 3 i & - T 4
Regulations, 2001 in which case tnet

1

the Exchzquer and Audit (Public Procurement)
ndering period will not apply.

(@)

-



[T you chose resiricted tendering procedurs you may reduce the tendering
2y YS as .tequested subject to there being no
objection from any of the cand dates invited to pa rticipate in the tender,

1hese approvals are subject to necess ary approvals by your tender
' ] t me‘rhod and the contract award.

Kenneth N \;wamm
For: PER \dAl\ENT SWCR_AARV/TREASDRY

. me
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REPORT OF THE
COMMITTEE COR
(2 MILLION BAGS

the Presiceni (v
inancs. 1ne appdol
= 1. Mr. J C. Boit - Research & Development Manager {iNCPB) — Ghairman
J . 2. Mr.B.O.Umba - - Operations Manage r (NCPB)
3 Mr. R. K. Langat - Technical Manager (NCPB)
A Mr. P.N. Mutua - Chief Financial Analyst (NCPB)
5 Mr. C. K. Ngelechey - Deputy Chiet Accountant (NCFB)
6 Mr. H. K Kioysgo - Chief Supplies Officer (NCPB)
7 Mr. P. M. Karanja - Sa lior Legal Officer (NCFB)
8 =M. J. M. Cicnurd - Budgel Accountant (NCPB)
9. r. J.C Tcuor- Senior Agricultural Officer — (Ministry of Agriculture)
10. Mr. P.T.C. Opiyo - Ministry of Finance
11. Mr. K.J. Cchwande rocurcmom Officer (Office of the President - SP.)

12. M. WK, KSTir - impoﬁ xoort Co- ordmaml (NCPB) - Secre

2.0 TERMS CF REFERENCE OF 1 TEC

The Main Tender Commitiee assigned the following terms of
reference to the Tecnnicel Evaluation Committe=:-

=)
o m

O
— T ~—

repare & report and 1o give rocommendauonc
d) Complete the report on of before Monday g August, 2004 Dy 5.00
p.M.
3’0 SaLE OF TEMDIR DOCUMENTS

The TEC roted that @ iotal of 81 firms/candid dates purchased tende
s as per attac ved Annex |
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J. 4 reliminary DxXaminaach

These levels of criteria consisted of a number of non - $801iNg
~ .

compulsory requirements. Tnese ware as follows:

i) Submission of maize sample
i)  Purchase of tender document
iv)  Validity of Bid Bonds

V) Validity of price Offer

27 firms/candidates who did not meet the preliminary evaluation
criteria were found to be non - responsive and were thersfol
disqualified as per Annex Il attached.

2 (Other evaluation criteria {

Nine (9) firms who were found to be responsive were subjected to
further evaluation. Two evaiuation criteria namely, Technical and
cinancial ware adopted. Of the two criteria, Technical was

| we
zoperiicned 60 points while Financial was apportionad 40 points.

LI



| POINTS ALLOCATION | ]
| ' ' i POINTS |
20 | Phyicsanitary Cartiiczie i 10 |
l | Cuaity Certificaid l 10 |
i 5 1-236,000MT : ER
‘ | 16,001 — 72,000 MT 1 2 |
*[ | | 72,001 - 108,000 T ‘l 3! )
| | 108,001 — 744,000 Vi { 4 l
i D 414 001 — 130.000 MT | 5 |
if i 5 i GMO Certificats ' 2|
‘ 1 0D-23davs I 3]
g 1\ 30 or mors JEvs ’, 5|
ication of | 20| 17 two wesks = raticci | B
\ quantity/ 180,000 z 2C ocinis t
| | i
2™ o weeks = ratio of i i
quantityMBO,GOO x 15 points
" 39 w0 weeks = ratio of i
quantity? 180,585 X 10 gEiTs
4™ two weeks = ratio of
cuantity/180,000 x 5 points |
- 5 | All thres documents: ' S | .
| Any two documents 3 '
1 Any ona gocumeant 1
inoss experience in i supply of inaize 2) Registraticn C=rFificais

3) refereqace pusiness confacts for the past three yesrs.

| POINTS EOINTS ALLOCATION | pOINITS

Prics 20 | Pro-rated as per AnNaX =

attachzd
EE Zont 51 1) Bank } 3
\ i) 5% of Bid '; ‘ -
iii) Oiher Securities

| Terms of Payment: : 10 | i) Sight 5
| iy 60 days +1
i d +2
| -
| Provision cf Aucited S

Accounts G ;
[ToTAL '

- |
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l ! i Quantity
', D Sidder | W
e o ! c | 3
i1 =T Hala Generai 1rading LCC | 90,000 |
[ 2 9 | Yersairzde Intgrnsiional CC | 30.200
|3 16 | Srad Suprlies & General i
P | Contracts Limited | . 35,000
[ 4 14 | Furma Holgings Lid. | 180.900 |
751 1z | Frebz Invesimenis | *20.,000 !
M3 71 Mano Styles Limitad i 120,000 |
71 13 | Wenizame Trading (FTjiid | 150,000 |
2 31 | Mcmbasa Maize Millers L3 [ 30,200 |
51 24 | Ceovji Meghji 2 Eros. Lid : 5,500 |

OMMENTS /| OBSERVATIONS
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conditions.

7.2 Versatrade Internat :ional CC [/ Eurowerld commodities Ltd,

The firm met all the necessary conditions.

7.3 Erad Suppliers & General onitractors Lid.

The committee noted that th efin
Certificate and they had guoted T.h
ranked ning (9) firms

The commitize noted ihat M/s Purm
lowest evaluated bid price of USS.

l

"

did not submit Pnytosamuiy
highest price among the

2 Holdings Limited quoted the
189.00 per metric ton. However
authenticated and was-

the Fhytocsanitary Certificate issued was not
issued Dy om‘h African cm\'e ﬂTlEﬂT whereas the

was ingi

(1)
(h)
()
6'
- O
D
—
-\
&)
=
l’D
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s

source of maize
ed that the
the one presented Ly

Jl was clbo not
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The ¢ommitiss noted that the firm quoted second Jowest price of USS
190,00 per Mfion but cid not attach the guality and Phytosanitary
‘ e Bid bond did not oear a leit
s ]

] G e
i emfAara~~o s o] frAEn Tha el iR Rar T ——
A D"-cd, T2terancse ﬂUj’““u r and se2l from the iss! Irl-::: :'::Hk. [ ney CiC Nou
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at M/s Mano Styies Limi'i:ed guotedt !
rice of US$. 192. [ par mietric ton. howover
e issued was not du:hen*'
n gov&rnment whereas the sot
e from Brazil. It was also noted ! hm‘ ihe
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Iowest evaluat
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issued was same as the one presented Dy
ndicated in 7.4 above.

'pnyrosamcry cert
Pyrma Hojdings Limite

4

s |td. did not specify me-del%very period as
-mia'ned in the tenc‘el omumnt LuL lﬂdICclI‘Sd hat the tota
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The commitiee rioted that ‘\Nanizame’Tradmg (PTV) Ltd. did not
submit khu quality and Phytosanitary Certificaies a well as the GMO

The ccmmitise observed that the quallty and Phytosanitary
certificates presenisd were issued in Jurm and July 2003
respectively.

firm did not submit the quality

The committee ncted that the
certificate. The guaniity of 5,000 metric tons were r much below the
180 - 000 matric tons reauirsd and the lead time was ‘co low.
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international CC | Euroworid Commoddities

2) Mis. Jersairade
Ltdd. . having been ranked number 2, by obtaining 62.4 poinis out
of 100 po! m be awarded the tender to supply the bd‘dﬂ '
quantity of 40 000 metric tons at their quoted price of USQ 2 .00
~or motric ton, Cost and Eroight froc out (CERfS) Membdase

3) M/s. Erad Supn.:es & General Coniracts Ltd., having been
out

ranked number 3, by obtaining 51.50 points t of 100 points, be
- awarded the tender to supply the balance gu ntity of 20,000 metric’
T«n at their quoted price of USY. 233.0G per metric ton, Cost and

-eight free out (G FRfc) Mombasa.

4y M/s. Purma Holdings Ltd. , having been rankcd numoa 4, by
obtaining 51.00 points out of 1u0 points, be awarded the tender to
supply the balance quantity of 20 000 metric tons at their quoted
price of USS. 189.00 per metric ton, Cost and Freight free out

(CFRTo) Mombasa.

5y /s, Freba Investments, t aving been rani <ed number 5, by
4 t of 100 points, be awar ed the

o]

ou
e quaw r of 20,000 melrar tons at their guoted

su anc Y
orice cf USS. 190.00 per metric ton, Cost and Frel ight free out

3l
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/s, Mano Stvies Limnited , having been ranksd number 5, Dy
cbtaining 42.20 points out of 100 poinis, o8 awarded tne iencer to i
supply the balance quantity of 20 GO0 meiric tons at their guoted
srice of US$. 192.00 per metiic ton, Cest ai na Freight irss out
7% =L A~ N~ 'n
(CFRio) Mombasa
= YR i B TR AT % 12 - s i s |
/s, Wanizame Trading {PTY) Lid. , having bgen ranked number
- e A = it il e X N .
7, by obtaining 41.70 points out &1 00 pum@ be awarcded the |
tznder to supply the balance quamz‘Q T 20, “OO rwetr.c icns at their
D it s o (2 AE PR sare : ~ e B
cucted price of US$. 225.75 per medric ton, Cost and Freight fres
out (CFRfe) Mombesa
.2 deiivery schedule by each ,um for the entire quantity o 120,000 melric tons
as iollows
Bidder 1%t - 2% . 37 - 4" - 2weeks |1
2 weeks 2Weeks 2wzeks (MT) (1) 5‘\' =
_ (MT) (MT) (MT) RN PIERE
Hela General Trading - 40,0000 - - (\’,l '
Versatrade Internaticnal - 25,000 15,000 - .
€G! Euroworld : -
cornmodities ltd. ‘ | ' . Co
3 | Erad Supplies & General 20,000+ - 20,000 Jai = . '
Contracts Limitzd | Dece . ,
4 | Purma Hoidings Lfd. " - e 21 poD /20,000) ! :
5 | Frepa \nvesimeants 20,000+ ool !
5 | Mano Sivies Limited - g : 20,000
7 anizame Trading (PTY) 20,000 - J -
Lid. |
Tota 50,000V 65,000 35,000 | =G;00
‘4JIDL\/ ;)D' DDO
HARME SIGNED DATE
~ - L ~s [ /
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(0| Mr .. KOpiyo | |
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NG | TENDER| MISC. | AME OF FAX{3CXNO PERSCN 70 '
oM , £CEIPT/ c:rvP NY CONTACT !
| | ]

. s 348453 535053|17630 (box) -, biunir ;
i |
- - "
: ]
z! 3 5335853{815 {box) Munir
= : - :
|
2 4 ‘ '_"‘.3770!{510 {box) Sunil
| B [ - | . |
—‘\ s{ 348705|Erad Supplies & ! 271441873523 -00100 Srace ‘Wahunyu i
i ‘Generzl Contract Lid i : : |
] ] i ; ’l
i s B et i % X
& ! 343702 Conccrdia Agri I leorseman '%
8| 5 24 _-707iExpan Trading Co. Lid i 26715768 11box) £S5 Szl i
B 5 |
7 7 348706 |~Agn Commodity % Financs ZE; 2724085 | Naircti Aloic
}— e 8| 345708|Jumszla Sarvices Lid 27254580 22411|Jacob Juma
g 722730176
9| g|  346709|Euro World Comricdilies 2037253338|334/336 (box) Mr. I{olecha
| Lid
w 10| 448/1Uu|Hala General Iraoing Y7 143345580 | 028 1(COX) J. Shindo
T 11 343703|Golden Sparrow Trading 722205452 81515 (cox) Msa Sabrinz .
Ltd 41230220
12 12 3407 11|Freba Investmeanis 722516213|60988 (hox) Nrb Mudumbs
821229
13 13| 342712|Cross Bordar Lid 225716 (Msa) 86613 Msa Husein -
14 14 348713|Derchad Keshakiji (i) Lid 221957|80478 (Box) Mirit.I<ahabal
e 15 345714 |Hydery P. LIJ 82575 (box) Msa Mohammed
B 16 16] 345715]Holdbud Ltd 0207438 4210 G6 Leman slrest Mohammed -
S : . London E.| .
LN 17| 348716|Intertrading Afiica Pty Lid 25133531720 Parklands Henry Nyanjau
et 2121 R.S.A '
RS 18] 344717|Remingion Agency Ltd 534554/5 49726-00100 Anwzr Pandya
}
18] 19| 343.718|Mes Lid 60103 cr 261531. |44480 (box) Mr. Muriuki E.iv1
D) 20| 2487 :9]Devji Megji & Bros Lid 23558462 (box) Ruiru J. Faiel
21 21 345720|Inter Africa grains Pty Lid 0722 450933 338 Strubens Vellay, P. Ciizno -
’ 1735 South Africa
22 221  348721|Parl!ang Company Import 5351 92222733 701105 vargas Ne'to 'Karimjze Abotilali
Export Cereals Lid -
23 23 343722 |Mombasa reha Lid 244720, 863109 427 (box) Msa Morammed Abdalla”
24 24| 342723|Frowil (PTY) 213505/9 51365 (Waler front 2002 Mike Dunford
Caoe Town. South &frica)
25 25 348724 Midzuif Intzrnaional Gra 215511 |Division Jordan A5402 meivy Manis o
Food
oA o £431379]41711-00100 Titus Mwingi
{
_ l
27 27| 529726(3ciar Tags Rursl Cracit 240423 or 73229 (bex) T Czrured
e 721333 |
. :
i 22 2% 34a7ITiLe 36 222741 theqrv >
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ANNEX 1)

~der Nzme item Quantity Unit | Couniry | Suomission
e Cf Decscription MIT Prica ‘ Cf } of
No 1 f Supciier/Firm Kas Kshs/US$ Ornagin nid bond
) .| ) (d) (g} | (fy ¥ (o) ! h)
|iniersirica Zrains Lid WiNizize 20.000.00 | 21875 [USA/SA INGt Submitted
5 |C|ff5hore Maritime 130,000.00 243.50 l ‘NO[ Submitted
3 iAembu Farm Compeny | 20,000.30 ! 243,00 lS ; Submittad '
& ;Solar Tzz ang ~ural Crecit I 2.200.3¢C | 206.00 2' Uogandz !!\Io[ Submitie
Ikaia Genersl Trading (LLO) i | 2030000 228.00 |sA | Submitted
5 |Giencoae Lid ' | 22,000.00 | 4330 1347 T | Submitted
'Mano Styles Lid 1 i 130,000.00 | 3 12razi) | Submiited
Akz03 Invesiments 1 | 10,500.00 ; 5 1ot Submiited :
3 “Jarsatracde internztional CC | | 30,3C0.00 54 Submitted L
Seabcard Ovarsess 58,205.00 156.75 1USA Nigt Submillec
| Cption 1 25.060.00 ] 213.75[3a Not Submiiied !
Cotion 2 23,000.00 218.50 [3A NOU Submiti2g i
Option 3 25,000.00 213.75 |SA Nol Submitiad
Free State Enterprises Lid 180,005.00 220.00 |SA Not Submilisd
John Mwszragi Mscharia 20,000.00 234.50 |SA Not Submitied
vas Distrioutors | o 30,000.00 | 223.00 [USAISA 0 Suinitied
Furma Hzi<ings Ltd | 186,000.C0 129.00 |Brazi Submitted
j 120,000.00 190.00 |SA Submitted
=z Ganeral Conirzoisiid ’ 23,000.00 231.00 |Ethiooia Submitted '
| 25,000.00 211.00 |USA Not Submilizd !
o 80,200.00 225.75 |SA Submitted
- 120,000.00 - SA Not Submitied
13,000.00 240.00 |SA Submitted
21 | 180,000.00 205.00 [USA/SA Submittsd
22 180,00G.00 |  208.00 |Vzrious Submittad
23 - 180.000.00 |  205.55 |USA Submitted
24 5,000.00 222.00 [SA Submitted
z 25,000.00 224,00 {SA Mot Submitied
2 ‘ 50,006.00 225.06 |SA Submitted
' 2000.00| 1.400.00 |Zimbabwe  |Submitted |
cing COI”'\p:n\ | 5,000.00 250.0C |Z2mbia Submitted 4
any Lid - o 20,000.00 244,70 lIndia/Ethicpiz |Submitted T
= :Z Financs-FZZ 42,500.00 244,85 'Tanzania Submitted
Millers, 90,000.00 229.20 |3A |Submitted
Irobe'a trading company Lid 14,000.00 232.30 |Ethiopia Submitted
Hoibuc Limite o 50,000.00 227.83 |SA Submitied
4 Kznlmere Comirodities .23,000.0C 243.00 No! Submitted
33 Rift Invesimizais - 1,850.00 Nc! Submitied
38 Louis Drevius ‘ - 1 - _|Nct Participated
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] | Grade K2
,I Parameters l! or betisr
[ 1 l Moisture Content 13.5% Max
} 2 |
2 | Foreign matter /Brokan 3.0% Max
| f Grzin {1% foreign mattar)
| 3 | Psst damaged grains | 3.0% Max. |
|4 | Rotten diseased and !
| disccloured crairs | 2.0% Max. |
| 5 | Other coloured Grains | 1.0% Max. |
) | § | Totai defects - ( pest | 3.0% Max. |
| / damaged grains, rotien ! |
diseased and discolourad J
[ | and discoloursd grains) I |
7 | Crop year - 2003 /2004 - |
iree from live insect ’
i

8 | Total Affatoxin (with B1 5%
maximum)

The quality and thghl of the maize shall be determined by an
internationally recognised inspection company ( e.g. Cotecna,
SGS, Bivac etc) who shall t be engaged by the Seller at its cost
to carry out the physical inspection of tha maize prior no

W

nd

loading. The inspection company shall issue the Wai ight a
quality Certificates confirming the weight and | quality as per
KEBS Standard respectively.
2 3.0 BREICE
e Unit price of white maize is US$. 229.00 per metric ton (in
- ‘ E?ulk or.in 50kgs bags in containers) Cost and Fraight (C&F)

e out basis, Mombasa Pori as per |

PR
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The Captain through telefax transmission must ¢ e
notices to the Buyer 7 days, 86 hours, and 24 hours prior to the
arrival of the vessel at the port of Mombasa.

Notification of the vessel's readiness to discharge at the | port of
shall I in writing to the office of the
ifice located at Mahindi

mbasa, batween 0800 Hours
any d.ﬁy ex ep Sundavs Saturdays and

atter arrival of the vessel at the
cel DI of notice of readiness and
me will commence at 0840

s after the vessel has been
utherity and/or Customs and Excise
\ Pe renue Authority (KRA) and
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: 1
Bank Limited, Kencem House, P.O Box 48450 Neirobi in I
favour of the Sella
8.2 All charges relating to the opening ¢i the Letter of Cradit
(L/C) within the Board’s Bankears (Excluding Confirmation :
charges of the L/C if any) shall be for the Buyer's
account. All charges relating to the opening of the Letier of r
Credit cutside the Board’s Bankers inciuding i
confirmation charges if any) shall be for the acoal nt of
the Seller
£.3 It the Buyer opens an cperative Lettar of Cradit in favour of !

ihe seller and the Seiler is unable to Pemorm 10 e Soniract

for whatever reasons (with the excaption of circumstances

specified in Clause 13), the saller shall be lishia to pay all ‘
local charges for the establishment and handling of the
Letter of Credit within Kenya and where ths Buyer has paid
any of the charges, the seller shall fully reimburse the 1
Buyer. :

shall upon loading the maiza into ne cminated

el, issue the shipping documents and forward
the tuyer through its bankers namely, Trade

2

Fina nire, Kenya Commercial Bank Li nited, Kencom S
House, P.O Box 48400 Nairobi. The said gocuments

should reach the Buyer's Bankers at least five (5) days

before the vessel docks at ths port of Mombasa.

7.2 The requ ired shipping documants are as detailed below:-

a) Criginal BHI:S of Lading as described in Clauss 7.3

b) Signed Commercial invoices in thras originals, which should
notinclude seller’s cornmission and any other handling

chaross
charges.



\
o

N Cimal QA
C) rinat Seit
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Sticker or

NN M ALt~
g) Cerniticals 'S
i’\,—\ eal=¥e
Lommeirc
a) Ceriificate of Weight issued by Cotacna inspecticn S A/
o) woiulibalc | r'.:g tlocuoid LUy felbiowaa s o Uilil LA

O
|

N CariFfirata ~F M) f\ll;\/ eoiiad Ry T st A,y ol eVt tia QA

r) erdriCale Or Wualty Issued oy Loiecna 1573;«(:\.,..]«_){“ DA
Gl oy - ~ ~F A —t~ A i~ = B ok i
S8 or that of their appointed zgents, evidencing thiat the
JC0CCS WETEe HTSDGCTEd Cricr 10 snipment

m} Dgc’/g"‘ - lj | IC D.

g) ra n.HI(d IST Y L_L.p ale.

h) Customs Clean Report of | mdmgs (CCR‘F) issued by
Cgtecna Inspection S.A local

7.3 Ocean Bills of Lading

a) The wili submit full set of three (3/3) originals_Clean on
Board, Ocz=an Bills of Ladin g qarl ed “Freight Pre-paid”
and issued to the Order of Trade ance Centre, Kenya
Commercial.Bank, Kencom House A /( National Cereals and -
Produce Board, P.O Box 30586, Nairobi.

b) The Bilis of Lading must specify f\/or“udsa 5 the Port of

discharge.

7.4 Shipping documents spec m Clause 7.1 above must be
presented to the Buyer's ? bankers namely, Trade Finance
Centre, Kanya Commercizal E\eqlf Limited, Kencom House,
P.O Box'48400 Nairobi as early as possible afier shipment.
The BU‘/S% m Lm haVc the uocuments at least five (5) days
before arrival of vessel in Mombasa. In case’the shipping
documents do rmt arrive in time and as a conseguence the
Buyer is obligaed to payany ees or expensas to Kenya

(@)
-
W

1
Ports Authority for allowing the vessel to wait in Kenyan
waters, then any such TQ”s wi r the account of the

O
m O
81



Seller. Further copies cf 2l shipping documents aré io be
delivered io the Managing Diracior, Maticnai Cereais and
Procuce Board Head Office. located along Machakos Road,
industrial Area, P.O Box 305586, 00100 - GPC, Nairobi
Kenvz

Tra Rinimse ol I B i e + e N

Ine Buyer shall have the eotion to terminats inis

N ~ e~ ~ —TF .r‘. + — - = ~ gy - — ~ ~ ~ H i)
Agreement in the event nat e cailer does not ship the
5 S Al | | ~i Ty~ ~ar T Ay
Sald MmaiZe 2acs, winin ihe CENeG 3pedciiied upnder Clauss
' heratn and UDOM SLCH 1armmination fha Bvuar ._.;,\,\” S
= el 200 glic SO SuCh fminaucn e P a= IR RICI I RISl @
ne Seiler liabie to indernisy & CUVET TOr anv exnenaea

« e ootnel ialte WD Indemnity tne cuver oy 2y eXpensae,
s . L U -l Lo L
l0ss mage or cosis suffersd by the buyer as g result of

9.0 PERFORMANCE BOND

(@]
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1 The Sslle

| g ~ ¢ (= e -t~ R R
.3 For the purposes of | intarpretation, the te
v {

3 i

riar tc-« ihe 'mng of lhlo Acr mant

10°/ o7 the coniract sum fo ha val c' for a DQUOd or 90 days.

Such Fzormance Bond must be ssuaf Dy a reputabis
comritizial bank
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= Contract and in th ‘ evan? of non-
e Seller (either partialiv o rentirely) the

pericrmance b \
Buyer shall be entitlied to claim an amount of UsSD
©16,000.00 or prorata

S e Performance Bond, shal
mean all the Seller's Obligations s specitied in 1
AN ~ '

L
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All disputes arising out of or in connsction with this
.Agreen er t or for breach hereof that cannoct be settled
amicably by the pariies hereto, shali be settled by a sole
arbitrator and su
Under the Arbitration Avl The Arbitrator shail be
appointed by Agreement between the parties or in default
of Agreement by the Chairman of the Kenya Chapter of
the Chartered Institute of Arbitrators

Each party shell promptly n otify the other in writing of a
situ tion or occurrence ¢ fa ny event beyonad its
reasonable control that in any way renders it lrmosurble

to carry out the ool:gd ns herein. Such causes shall
include but are not Hmued to acts of God or the public
enemy, acts of the Government eithizr in its sovereign or
contractuzl capacity, fires, strikes, civil commotion, wars
“and lockouts. Upon the occurrence of any event of fore
ma ieure, both part es shall have the oylm n of cance
e whele or any part of this coniract or executing the
same zs socn as the circurmnstances permit subject to
mutual agreement. Provided that force majeurs shzil not
mc{ud any event, which is caused by nedligence, nor
shall it include any svent which a diligent party could

reasonably have foreseen, avoided or overcome.

in Nairobi, Kenya

3
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The Mzize io be deliversd shall ke in 3ulk or bagged | n S0 &gc or 20 kcs
jute bags. The bids submiitad for maize ic be sourced fram ine Cormesa
region, with compe titive prices wher comparac ic the cravailing
international crices, wiil have an adced advaniage.

The succsssiul bidder (3) shall supply 130,000 metric wons o 2an theredr,
of white maize / com to NCPB atthe Port of Mombasa within 60 calendar
days from the date cf notification of the letter of award of the tander

Give a detailed breakdown of the expected arrival date of each

consignment of maize at the port of Mombasa as per table shown below:

: Total
ltiam Description | Quantity
(MT)

Augusi 2004 ‘September 2004

Ist-15th | 16th - 1*' to 15" to 30t
31st 15"

1 st nsignment

2™ Consignment ‘
| 3" Consignment
" 4™ Consignmeant

2 Consmnmem

o
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7.

All price offers for offshicrs sources, must ce quotad in US dellars on Cost
& Fraight (CFR), free out basis, Mcombasa and/ or deliverad into the
follcwing NCFB depots 2t Kisumu, Bungoma, Nzirobi anc Narok; 2s per
Internaticna! Commeicial Terms (;NCQTEF' WS) 2000 using the forma
ceiow
LN H — |
P Mo | | Remarks |
| 1] Tyce of Maize | |
i 2 | Gty Mions i |
31 Unit Srice USS - FOB ‘ |
————— L ] ¢ -
[ 4] Unit Price USS - mreiant ! : |
5| Total C&F | \
6 | Finance Cost |
7 | Total (5 &6) |
—]
8 | Country of origin
9 | Delivery Lead time |
—

Credit facility for 180 days deferred‘ payment will be an added advantage.

The bidders should ciearly disclose the various components of costie. Cost

(FOB), Freight (CFr) and Finance cost (if any).

~IAZANTEES
CUARANTEES

5id Bond

All offers must be accompanied by a Bid Bond equivalent to five percent .

'5%) of the total value of maize offered, andthe Bond must be valid for forty
. Y

five (45) working days f-om the date of the closing of the tender. The bond

must bear the exact wording as per the sample shown on the last page.

Any offer un-accompanied by a Bid Bond shall be disqualified.

Bidder(s) shall provide 10 the Buyer a Performancs Bond
n percent (10%) of the quoted price within seven days from
of award and prior to entering into a formal contract.
S

0
The Bond must be issued by @ Commercial bank of international repute.

(o)

9
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= 4 5 348705|Erad Supvlies 2 Gracz Wanungu
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| | ;
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79 78) 348781|John Mwangi \izcharia 722785355|1755 Kitale John Mwaing:
. I -
50 301 3438782 lAhmeonasir Abdikadir & 02-217888 57731 (Box) MNrb ) AlrnZed Nasu
Co. Advocale 02-215422 213582 (Fax)
&1 21 343723 |Ofishora Maritime LG 722712377]00515050 (Bux) David / wisogeri
733727638







LEGAL NOTICR M@, 20

ferred by section 119 of *h:

*Customs and FEycise .-'\_c:i, and WL(gllsnt 13 a Ceclaration of 2 nap onz

‘Tamine disaster or calamity, the Minis ter for Finance male the
followirg Civ; der— -
THE CUSTOMS AND EXCISE (AMENDMENT O FTHE F{RST
: : SCHEDIILR) ORDER, 2004
I. This Order may’ be cited as the Customs and Excisé
(Amendment of First qvn*:iulei Crrer, 2064, and shall, unless eariies
revolced, sxpire an the 304 Szptembar, 7061‘?.

2. The First Schedule to the Custor
dutu.s) i3 arg.ndg. i by da leting thee

tariff namber.and ds =scription LCSP(‘CH‘/@I] npfmﬁad in‘the flfst and
second columns of the Schedule herzto and subst‘tutmo therefor the
rate of duty spacified in the third rolumn

ms and Excxm. Act (”HPCLI
xisting rate of duty in 1cspec‘ of the

SCHEDULE o -
Tm‘[ﬁ“!\/m. Tar:f.']}"Dé;crigrrfon Rate of Duiy
1005'.90,00, ’ Other maize (corn) Free

Mads on the 4th August, 2004,

DAVID MWIRARIA,

Ministe rjor Fincnce,

PRINTED ARD PUBLISHEDL BY (chﬁ\'ERNM:Nl PRINTER. NAIROR]






:1Mr Hugo wood’
2. Mr: Abduinasser M.

Mr. S.K. Maina

-BGARD o VT St

1. Mr. Tirop Kosgey
2, M C5 Khaemba
=+ 2. -Mr. R: K. A Langat
4 Mr..B.0O. Umba .

e
6. Mr. P.N. Karanja
5

LTS M H K. Kipyego
o TN ATTENDANCE:
-1 Mr ). Bolt
. 2. "Mr. WK Korir
230 M. Ochwando
4. "Mr.].0. Oduor

Balal

"~ BOARD'S OFFICERS

._ Mr. Lt Col (Rtd) W.K Rono-

L)
-
ot

- Director. (Chairman)
a - Director (\/.C‘na"\rman)
_ Director (Member)

- Managing Director
- Chief Accountant
_ Technical Manager

- Operations Manager

_ Senior Legal Officer
_ Chief Supplies Officer
(Ream*déng)

Manager Supplies Services [ TC

. Research & Development Manager

- Import Export Co-ordinator
- Procurément Officer( OP)
- Senionr Agricultu ral Ohcer

EMARKS

(MOA) -

order at 2.20 pm sfrer an opening prayer by ¥

the. Main Tender Commitl
to adjudicate and award’

ee memf
render

L
1

aller



T N = s ey, e S e el :

fie Managing Director miormed wie nesting Rat Uhie (=0 _:'mI.:f:FT e ; l
PR b Eand o fmme (i H T R T Tt

det \ared the current foocd shortage It uis couniry 2 Malicnal Lisasts!

The Government through the Ministry of Agriculture had further grantzd. . ° 7
. i el e ~ 3= ~ e =) T P PR Poepes.

auuwolw/ o the toard Lf“ ucse cirett pwuumcm ar rss trict=a e \gern e

eqg, A

T OLEﬂUI*‘S in sourcing- H'\E commoditl

He further infol med the meeting ML in aop .g the recommended :
- procedures, the Board used U\e reciri rtﬁd rendering by inviing cotential
supell nd those others who inguired wers &l l\owed D purchase the ’

f= q.—- document.

urmg the opening of the bids cn Thur sday 57 August 200+, the - Main ¢
Tender Comimittee constituted 3 lecmmal Evaluation Committee T

comprising of the boar d’s officers and those from the Ministry of
Agriculture, Ministry of Finance and Office of the pre 51(,;ent

MIN. NO. 2/ @3’2@@4/”0@5—%'OMTLH\@XTMﬁM¢r~nHLﬁﬂIMUTES. Y
QEPR,!OUaﬁh$ﬁﬂwa—1@HAUGU§ 2604 - | o

. OF Tt

The secretary read the'm inutes of the previous meeting held on 5 August: " F
2004. The meeting having considared the items discussad, Lonmlnﬂﬁ LhWL

the minutes were a true record of the prac ~eeding thereof.
{TATION OF THE TECHMICAL, -

'W?N “/@?fﬁ@@ﬁjzﬂ 5 — ?REgﬁm“

ThD chairman of the Main Tender we :|comed the Cham an of the tec chnical '
evaluation committee O prcselu the report o the maeting. ‘

The chairman of the technical syaluation commitiee in formed tlb mest mg
that the terms of reference taken in sccount by the Technical Evaluaticn -
committee were as follows; ' - '

a) Examine the bids received

b) Evaiuate the bids

C) s a recort and give r omm_ndauong
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“" g ’ R ) e 1\—-‘-‘} B L { l . ’._
e A Frirrher R e e meeg L Lim tmma ] pmde L2
S & Turaner i lu.\_j L'! 18 mr,n *'"\ “WL Tee n{fi(_:;; CVaiUeuion
. e . IR N I S . =) = Al A 5 TP N I
Cornmities used the .u”uv\nﬂg critaeria in evailauon or the Dias receved

L '-.\“:\'/er-:"lrs follows.

{1y  Submission of Bid Bond

) (i) - Submission of maize sample .
(i Purchasa of tenaer documents:
(iv) Valicity cf Bid Bonds -
{(v) Validity of Price Office

;1& TU}”hQi repo*xcd that out of thirty six (26) ‘1rm>/cauuiddm, 27 did not
| meot the above criteria thus were round to be non- responsive and
;‘.‘ ot ,ererone dlsqualm 2d. | '

) Other Evaﬁuad L Criteria .

, 71 & chalmaw of.the Technical Evaluation Committee further informed the
“Main Tender Commmee ‘that other evaluation criteria adopted were as .
-_'-. nol!ows ' | - |

AR (1) Technical - was allocated 60 points
o (i) Financial - was allocated 40 points.

mm NO. 4/@M 003/ 2004 — TE*“HELJXLE IALUATION
J E» meﬁch RECOMMENDAT TONS

7: IS Cn?n man uf Fechnical Evaluation Committee mrormad the. meet ing
U 2t the remaining nine (9) bidders were s wojacted 0 the technical and

-unanw Criteria while
. taking into consid ‘eration timely arrival of the cormmodities, and spreading
-0 - therisks of non-performance. : |
hnical Evaluation Commitise rec onﬂmcmd that the tender o _
_ £ white malize be awarded to the seven (7) firms having-.
he'conditions as set out in U tender doaumenta and the
be arporioned to accommodate the above variables as f
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and Freight free out {CFRic) ) Mombasa..

M/s. Purma Hol idings Ld. having been ranlred numbel 4, bv .

obtaining 51.00 points out of m() paints, be @warded the Lcndu o
supply the quantity 2 ZO 000 metric tons at their quoted price of - ‘

US5.189.00 pe ~ =uic ton. (o5t anc Freight free out (CFRFO)

Mombasd - '

M /s Hala Genersl Trading 1 L4, having besn ranked number 1, By
cbtaining 65,7 £oints out of 100 paints, De awardsd the ender I
supply 40,000 metnc tons of white maize, being tofal quality biced
at their quoted Did pnce of USS$, 225.00 PER METRIC TON, CGST
AND FREIGHT FREE OUT (CFRfo: Momoeasa

M /s Versatrads Inie rpational CC/ Euro ﬁ_ilrw"ld_i pimmodities

Lted, Having been ranked ' numiber 2, by obtaining 62:4 points out 1000
ocints, be ewarded the tafder to supply the guality. r::.f 40,000 metnic

M /s Erand Supplies & b@wn 1 Contracts Ltd, having been
1anked nurnber 3, by abtaining 51.50 po ints out of 100 points, ba .
awarded the tender to supply- the unnuo/ of 20,000 metr |c ton, (“u;l

M/s. Freba Invesiments, Having be n rank ed number 5, bv :
obtaining 49.50 points cut - of 100 points, be awarded the tender to

supply the guantity of 20,000 m= ulC tons at their qumé'l pr\LD of -

" US$. 190.00 per rnetric ton, Cost and Freight free out m@)

b

UG
<~

l\‘q_J b Sd.

# /s Mano Style Lid, having ceen ran nked number 6, by cbtaining | ;
42 20 points cut of 100 points, be awal rded the [Pﬂu@l to Cuom the .
quantity of 20,000 metric tans at their guoted [:me of US%. 192.4 m -
PER METRIC TON, cost and Fraight free out (C E“m} “/*oz:‘»b;,sa, et

/s Wanizame 1rading (BT Ll having been raf ilked-nums
7, by cixtaining £1.70 points out of 100 points, be awa rded the -
tancler to supply the quantity of - 20,000 metric tons at L'n r quoted
price of US$. 225.75 per metric ton, Cost and Freight free oul

o~

-!\“7‘_?""1.5“\‘1\]("" asa.
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Bidder ; \ g=2  1E" 2 E > 2
) ’) P - | Weeks Weaks | Wesks  [Weeks -
—"l__/___—_um (m/tons) \ {m/ions) ls {ra/tons)
| ralg General | 40,000 | | | |
© o Trading ‘ | (
i\ versatrade | 25,000 15,000 |
Tntarnaticnal | | | |

: |

Z0T T Vec/guroworid
- | Commodities | = ' |
Erand Supplies & | 20,000 ' |
- General - ! ’ : | |
ourma Holdings | ' 5 | 20,000 |
Freba 120,000 ¢ I S

Tnvestments: | ' | N
.| Mano Styles Ltd N | B o 20,000 -
Wanizame 20,000 ' S

. .,
I~
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f ,A .
[-‘., i i
Jh | el
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MIN. NO. 5/ g“a/‘)m 3/2004 -, ADOPTION OF THE TECHN TC;‘-\ﬂ
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recommencetions 25 indicate | below
_. B £ S B SR S P ~ gty P ~lia - T~
(1) he diffar=nt prices quoted by the different suppliers were rom
P i . = -
aifferenc sources
\ T4 (A = L. — - L L £ £ 5 c N T s =
(i) ~ha tencer b2 awarded o tne first five (5) firm as list&d in e
tzable oelow

N



(3l Tre quentities ailccatad to the last twio firms be distribut : l
armcna the others ds indicat=d in the table below
2id | Bidde: i 2 27 2 1392 4 |
Mo _ Weslos Wapls Weales |+ 3
{ﬂq j-f-:nu‘m'} {mjtons) H{m/ions) ! : i
1 | Hala General Trading 140,000 |
Z  |\Versatrade | 25,000 | 15,000 |
! :
- il'h_l | IL'ti‘Jl F‘l - i =
| co/Eurcwiorid | | | i
3. | Erad Supnlies & 40,000 | | | 4
General Contracts | | b
4 Purma Holdings i 5 ! '
5 | Freba Investments | 30,000 | |
Total | 70,000 | 65,600  |315,000

MIN. MO. 6/03/2003/ 2004 — CLOSING REMARKS

" . The.Chairman thanked the members of the Technical '_valLchlOﬂ

Committee for the commendabie wark. He further thanked the members of, . -
the Main Tender Committee for the attending the meeting and the days . =~ -
fruitful deliberation. ‘ | |

'lee beng no any other business, the mc«—Unq ended at 4.50 p.m.

:
4 /! 5
: 7 .. £y - ¥
= . & demls s - T
Confirmed this_- / 7 -~ day Of /T2 ¥otnn & 2004 . L e,
/ : 1, o : Rl
-/ | a . . S
. % / : Coafll . ok :
”//'/;.l ) //?_/- . ("_/\\‘ yANE R
/ N ~ N :‘-"\\\
l\’w* Hugo Wood _ Mr. H.K. Kipyzgc
"’\H YIRMANM o ‘ - SECRETARY )

{



PES



Telezraphic Address: 23923
FINANCE-NAIRCRI

Fux Mo.: 330436

Tziephone: 33811)
When replying piezee quote

77 AO0/OA . e
£2..50/04 Augusy Qo, 2004 .
=2/, Mo, Dete: 4 - i
; T
PR s XA
\*4 \ [\J '\. \._,
A }I\ (o
Lpdh
'_/' 1

Ris IMPORTATION OF BISA LSTER RELIEVE MAIZE ~ 2 MILLIOW BAGS
Tharlc you for your letter Ref, No. GP/SP/S7/4A of August 27, 2004,

We have carefully reviewed your letter and have the following comments to make, F irst, we
find its contents very wdnting., On several occasion 15, we have tried (o explain to you the
Q‘()CECLH: that is followed in rel%mg monay from thz Consclidzted Fund in line with the
Statutory Financial Regulzations. 1t has been made Ciz:7 15 you that you need to provide
Treasury with a firm Procurement programime to asic the Exchequer Committee to plan
release of funds, based on ¢ spending pattern but bearing in mind the statutory authorizations.

=

Sncondly, you have indicated i your letter that tenderers are awaiting opening of Letters of
“Crodit (LCs) by National Cereals and Produce Board (NCPB ) in order to commence tha
ommortation. This bags the question: Who is doing the actual importation of maize, is it the
PB or the tenderers? If it'is the tenderers, on behalf of NCPE, would issuing of LCs not .
tantamount-to acvance ‘pavment before cdelivery? Did }‘ICPB assess the financial and
technical ability of thesa tenderers to procure the required maize?

Youought to know that, in the past, the Government has lost a ot of money in similar
circumstances.. The cass of iMr. Somaia and Nationa! Bank of Ke enya, purchase of the
London lock 3‘:55 ck this point:  The Treasury, as custodian of public funds,
his ‘{‘: happen again.  The winners of hese tenders shouid

should not kx owingl)

Import the maize and cleliver it to NICPB. C“m its part, NCPB should ¢ rtify that the maize is
good qu.:hty and quantity is right i J':fo ving. If the tanderers cannot afford to finance
purchase of the maize, or such basic LOS[; as ,J_s you should L~ concerned of their ability to

deliver.




3}

In the meantime, Treaasury wishes

g

o assure vou of its commitment to avaii the

; e Iesources
required to finance the approved purchase of famine relief maize. In this regard, Treasury

f :
will arrange to release, in the course of the week, KKsh 1.5. bii

7
lion as we await to receive
vour arm DIroc 1\'5(75(:5*: srhediie i NArt of the fiinde reanived fae rhic mrirmaca
FEA%E B LRy} [ R I e A A R S R e e A R YR ) il Lo

(ou are, however, strongly
delivery and ceonfirmaticn
specified in the tender.

ars should te made cnly on
hat thfe %mp‘ried maize meets the guality rsguirsments as

Visoswea
i CLTS

Josaph K. Kinyus, :
PERMAMENT SECRETARY/TREASURY

Copy to:

Amb. Francis K. Muthaura, MBS
Permanent Secretary/Secretary to the

Cabinet and Head of Public Service i
Gifice of the President
MAIROCBI]

Mr., Dave.M. Mwangi, OGW
. Permanent Secretary
Provincial Administration and
National Security

Qffice of the President
'MAE—D DRI i . . ) (ii .

Mr. James E. O @ngw@g,, ERS, OGW
Permanent Secretary

iMinistry of Agriculture

iCilimo House f
NAIROB]
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When replying please quote;

‘Mr. Mahboub Maha“nmﬁd

No: MOA/LDM/F.10/A/VOL.1V

_ ~ Ao
Permanent Secretary (Special Programmes), (/if\
Office of the President, /

P.0_BGSX 30510, )

NAIRDORI.
Dear |1y
' kS

.

RE: REQUISITION OF FUNDS BY NATIONAL CEREALS AND
PRODUCE BOARD FOR STRATEGIC - GRAIN RESERVE
PROGRAMME - LOCAL MAIZE PURCHASES AND THE
IMPORTATION PROGRAMME |

This has reference to two letters from NCPB Ref: C. 6/5 dated 27" October
2004 and 2™ November 2004 addressed to you and copied to me
reguesting for speedy release of funds for the maize moortahon to cover

L

the remaining Letter of Credit and logistical sts amecunting o
Ksns.1,675,173,319 and for promrome.' of lncnl maize amounting to
Kshs.4,783,526,903 respectively whose details are as per attached Annex
I&I1

As you are aware the first ship carrying 15,021 metric tonnes of maiza has
already been offlcaded whereas the next one carrving 23,338 meltric
tonnes of maize which arrived on Friday 5™ November 2004 is officading
and the subseguent ones are to follow thereafter

KILIMO HOUSE
CATHEDRAL ROAD
P.0. Box 30028

NAIRCEI



It is important that funds for logistical costs to cover port charges, handling
re availed on Umely basis in order for the
| O It is impertant to mention that delay in
releasing the Tunds may result in penelties and icgistical complications in
‘ the port due o congestion and transferring the

Equally importaint is the need io relezse the shortfzll of funds to facilitste
the opening of the remaining Lstiar of Credit to avoid the obvious
conseguence of litigation. I am told that Lawvers for the compeny have
aiready m"fﬁ_e"ﬁ o NCPB and thers are incicaticns that the supplier NOT
issued with a letter of credit might go into Litigation. In this regard, time is

of essence given that duty waiver extension was up to 30" November
2004. )

As you are also aware when the current emergency relief maize import
programme started, an amount of Kshs 1.5 billion was drawn from the
strategic grain reserve trust fund (SGRTF). These funds were used to open
the first two letters of credit. The understanding at the time was that
these funds were to be refunded by November 2004 in readiness for
procurement of strategic grain reserve from the local crop. It is noted that
the strategic grain reserve are now depieted as all the available stocks
have been transferred to famine relief programme. It is therefore, critical
that tn.e <traLeg|c grain reserve stocks are reme:hcd to the statutory level
of 3 million bags. /

no-e that the current prices for imported maize are in the tune of
0 1,500 per S0kg bag while the local maize is between

0 1500 per S0kg bag. This now makes it more competitive
t to purchase maize locally to avoid any future importation.
\a:— cezson has started to nick 1D in the North Rift and
NCPB depots will continue
require a continuous fiow

W
r et il PR [T apr 5 =
»h h l reries of maize as detziled in the ;ttwned
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=nsuring that the funds are avziled in time for the two programmes. 17

necessary, a meeting of the SGR ftrustees could be convened to
nciusively cdeliberzie on this issue

s i IOy . e F ey £ ¢ ¥ SR S A I8 s - : & 3
The reality of lack of SGR vis-a2-vis he TunGing rsguirement must e

~AATrANTRA S oeT | m e
~onTrontsd sooner tnan iates
/"’T .
N/ 7 3
curs Y FI T 17
' ha C‘A’W‘MM
3 . .
I W
\______,____._ et = e — e & @ 8 e e = ey SR /
\\ S P~ “__/ ‘
p— \\\ o
]
JAMES E.O, DNGWAE] EBS., OGW.,

DERMANENT SECRETARY
c.C. )
Amb. Francis K. Muthaura, MBS,
Permanent Secretary, Secretary to the Cabinet and
Head of Public Service,
Harambee House,
P.0. Box 305190,
MAIRQOEL.
dir. Joseph K. Kinyua, EBS,,
Permanent Secretary,
Ministry of Einance,
Treasury Building,
NAIROBIL

Mr. Dave M. Mwangi, OGW,,

Permanent Secretary,

Provincial Administration and National Security,
Office of the President,

Harambez House,
P.C. Box 30510,

[t

. e



M. Tirop Kosgey,

(Y By e Ry ™ e -
Menaging Director,

Nationel Careais and Producs Bear
P.C. Box 20554
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sdod House
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WA LTIDIE S,

tareorenlyiag plezsa glicis
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=

oniracs Limitad.

Vi act for Erad Supplies & General C

irrevocabls /ronfirmed G
bhuvers bankers namely Fenwva Comtiuerss! fank
Ltd. in favor of the Seller : ’
o, that the saller would priov to the signing of the agrasment furrse o
_ b e Bond equivalent To 10% of the contract avim in
: % ; . b valid for 2 peried of 90 days, such Uerformance Bond to be jssued by g
o Bl raputablicommercial bank. (Clauss 9.7 of the conlyact).
et
i .
i ¥
& <, *NEL N pursvance of the contract, obtainied a Performance Bond in the s
i 916,000, whick bond was dulv furnished to vou- This e
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Further to our je

vou that we ha

.he sued for “wm
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| am disappointed by {he pe
2 pubiic maiter of Nalio 4
| 2im even morg dismicysd DY he way inzccursiz fzcts and distortions have
heon used o make a slory.

i, therefore, wilh (his b3 ground that | wish 'o inform the public of the real
Jation suUrrounding Mmaize imponisiion 2nd (000 silualion in the couniry.
Safiowing Cabinet znproval, in end-July 2 ihe Government to import 2
»{ maize tiough the Nationzl Careals and Producs Bo
e winisty of Auricullure m consulizion valh the Boara and siafgholoers put
W sirziegizs in piace o (scililate smoolh implementation ot he

reonzlization of aitack by a section of the zress on
Iimponzancs thal is not i reonal 3t 3l

{"sizpansation was sounhl fram (he fainisiry
af Finnnce for NCPB 1o 2ppiy fesiicted 12pndzring moczaduras in ihe maize
Pepguement 2noerciss. The request was qranied.

2004 znd 3 lolal of 31 frms purchasad
5 submilled their bics et the ime of lengar
L A00A. T nrirrs ware opened in U i
finns and supervisad by the iviam

g

Tenrers wete inviied 2 LU
tepnder Jocunets Jul of wich 2
apening 20 Thursgay 3™ Augu
allenged by rraresentaiives af hidding
Tender Commillee. :

immediately after e tender opening, a Tachnical Svalustion Commillae
compiising recreseniatives from the ilimistry of Finance, Cifice of the President
(Special Frogramines). Office of lhe President (Frovincial Administralion and
Intamal Securily), Ministry ol Agriculture and NCPE was zppoinled lo zvaluale
he lenders. :

The evaluation was canied oul from = August to 10" Avgusl, 2004 when the
conunilles presenizd their repont io the main lendzr commitizs of NCFB.

Tle: Terhnical Svaluation Commiliee evaiualed the thifty six (36) firms of
wihom only @ firms mel &l {he compulsory requirziner:ls sel out in lhe lender
document. The requiremenls included; among olhers, 45 days 8id Bond
validily; subinission of maizz samples and Fhylosanitary cerificale. 27 firms
were thereione disqualified) because hey uid not meet {hese< mandalory
raquirzments.

The nine (9) cualified frms were subjecled to the {echnical :z0d financial
avalualion ciibzria and rznked according to their performance- The Tachnical
Gvslualicn Commillee recommended lo the Main Tender Commillee {hat
tenders be awarded o the heskrzniked seven (7) firms.

ih TenAner Commitles considered the findings 2nd recommandalions
| =vzlualion Commities and awarded lenders lo five (§) bes!-
on U™ August 2004, The procsss was carried out strictly
ruhlic procurement procedure and lenders were awarued

in line with
accordingly.
I is worth nnting that the Tender resulls were

announced the following day
on August 11, 2004, Givan thal adjudication hac ccmmenced ziler opening
of tenders on August 3, 2004, il is very clear thal the process was handlzd
xpediliously. 7. .
lenciers, the cominities considered a number of factors
4 lo soread the risk of default by the highest-ranked firm.
ILis foi the 0% an lhat conlracls were zwarded 0 five (5) first ranking
firms in o1ger ic en {hal thz iinporied mzize arrives wilh mininium risk.
The five (5) Nz were ilizlly oifered the lenders al their offer prices with
the highest 3 Supplies and General Contizcls quoting U3$ 233 per
melric lonne aind tha lowest being, Purma Holding s Limitad, queling Uss 182
per lanne. 4 = roworld quolec USS 228.
fces made a case for upwis review on the basis that
i had bid hae! Been reduc they would rot benesiit
L Tne 3oard also felt thal tha firms with the highest
(s ravizw lheir prices downwarris.
5 wererelered to (he Dirz:to of Public Pracurement,
and lhe Tender Committze for consideration 2nd
awzrgad alter the Dirscior of Public procurament
| hz= maril. A slandzrd price of US$ 223 per melric
sraved for all the S firms.
_>2 1o successiul bidders on 12" August

In awarding U

including -- the nz2

price alsd
The comy
for hi

-1 2004 who
ce and signed (he conlracls belween 17" and 27"
l-acls ‘ool lime lo sign

because cof prolonged
\c= of Pericimance Bonds anc/or Paiforma Invoices.

2.4 hillion iz towards opening of Letiers
Finznce hes so far released Kshs. 3.2 billion
7 us=d lo open LC's fof four {(4) firms belwaen
2004, Let ms zlso clarify that procurement

er
accenlenle mnge of payment for inern2t

cing.

Clar lhe inmonalinl‘.'plagramme had bezn trojected . '

24.

27

30.

Cmoarl winen they have ini2et orought i 70%% of the prnvzie sector &

“issues whiare lhere are no complzints o

“vest lhe authority o make cacisior

‘ﬁ is "avcﬁh noting xhat no '_'Z-Ov\e:'nman( junds nave besn paid 2ul ©
The iunds mcoiised, “ar, have simply provined ASSUIENCE AWAINST W
< a mader of fact. no Sovernmiznt ndz

lzllers of credii have
will be daid s znybody untl maizz i

considerable s2iay velween the
'3 Secauss of difficultiss o mobilising
2d Suppiies anc Senzrai Contracls is wel
zdequsiz funds. ’

~n thair oari, suppliers Souid noi ©

ut i placs. C pein
yould be icunl Tor the mai
spiember 2004,

‘wihout ihe Leders ai Tr2d
in nisgc2 on ¥ oleimidar 2
Jeliverzd within the same monlh 7

3aiarihe private s=ctor viayers hove imponed & iolal ol 140,329 i {1,253

% 20kg ©zgs) wnich s 0%, af e aroecied cuanlity of maizs. 1
3,558 % 2Ukg baas; has come ihrough iombssza whiie he teslnz

borderirada. !lis ihereinre i

Juiy fre=. X

The initiaf plan was for 2/l the = million = agkg bzgs to airiva in the Gty
beforz 30" Saplember 0<. .The inevilable delays in arrival has hen
occasioned by 2 numbar o faclors incluging lale orpening of L s of Credil,
delzys in issuance of LC’s ieading in ihe South Alri suppliers not Leirg
able 1o hold on lo the inilial prices <
{o lnok for allernale =sources. lngistical probiems associalad wilh
\ransporiing the mzize {rom (he inland lo tha Farl of Curban, v
about three (3) weeks and likely delays 2l lhe Fort of Dutban d
hecausa of inadequate facililias o hendie lz-ge auanlities ol mai
The press gives false impression that maize Leing imporled by the
Government will not comie. Cn the conlrary, arrival of maiza-being inpoied by
\ha Governiment is expectad beiwean 27" Ocloher and 15" November 2Ul4l.
Since this is GolK maize, exlension of duly waiver is heing finalissd.

ail

The siandard newspaper gives he impression (hat (he counlry does nat have:

sufficient fmod. However, (ha correct silualion is as [aliows:
With regard lo refief focd NCP3 has stock nf 526,257 x S0kg bags which
includs 180,000, bags of somuniitisd stocks (hal are yel o be collecled by s
ralizf agencies. The Government, through the NCP&, is alsa buying 1
loczally, which is part of the long rains 2004 production being harvesied.
couniry will rzalise 19 million bags froim tha lony rains.

Willh the carry-cver siock of 2 millien of bzgs &l the beginning of this year
in Julv and impodalion of 4.5 milion bzas by privale seclor, (his quanlily is
sufficient (o susiain Ihe country fora per od of 7 months up to March 2005. The
above capscily Ras nol 2ven iaksn inlc consideralion the axpecled harvesl
for ihe pwicd Novamber 2004 le February 2005 of 3 million bags hus lezding
ie zn ovcrall projectes harveslof 24 miliicn bags irem e lony and o
rzins. ’ )

The Standard newspaper gives lhe wrong impression (hal Minisiers have
influennad the lendzring proczss Thiz is nol lrue sincs tendering w
wilhessed by officers from Minislty of Financz, Office of resident (Spacial
Progranin‘2s), Office of the President (Pravincial Adimin ation and hilzrmzl
Sacurily) 2nd Ministry of AG are salisfied wilhi tha precess
inge 1o 2llude thal Ministzrs wzr2 ivalved in ordering of infiuet cing
" There hzs been no complairt irom tosing nigders and itis Cifficuil
and what is motivating the slancard newspaber o persenaliz
rs, vWa wauld be

Tie

Itis very
{he procs:
to unders

o reply 'c any complaints from the [aJigle
Tribuna! is svailable 1o aggrievad parlizs.
s is coversd under’

Srocurement of goods and s=aivices in
s, 2001,

Exchequer and Audil (Public procure

curng zriily in an )
5ificz of ths Qireciara
cy farmulat
ol the pu

Tender Commillzz. The same ruizs
of Public Frocurement whos2 main {unclizn ing
implementalicn, hurman r2source © piment anc ovars
procurantent process in enya. Thaoffics hasspet
dispenszlions lo fzsiilate smoalh impleineriztion 27 prozuraiment pros
public entilizs.

Lot ma say that | am exlremely diszppain'
of Ihe mazller. This unwairanted d
sarvanis by lhe prass s rontrary 1o SV

and consaqueanliy compelling the suppliers
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| am an adult male of sound mind residing and waorking for gain in

i make this Affidavit, being & complzint agzinst AHMEDNASIR
P105/25/77/93 cof ©professional misconduct including

ul or dishonourztle conduct incompatible with the status of an
ocate in accordance with Section 60{1) of the Advocatss Act, Cap. 16 of

inst AHMEDNASIR ABDULLAHI relates to his
ualifications for admission as an Advocate as
Advocates Act.

recriadly signed by Peter Simani dstad 26™ Novembear, 159

tn me for Petar Simani’s exacution.
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i 4 1 4 S, | — PR S 1 - Co)
~2DULLAHL did net sttend and/or comelets oupillzze with
!/ : ol g

PR S AT “MAIAT D ! Al 3 -
TiEt ARMEDNAZIR ASCULL AN 5 app

o bE 3 rmember of tho low SeEtas) at e s b L
, 0 08 3 MEMDEr O The Law SOCET /S O N=y3a, toca

¢r tc heid zny pubiic offfcs in perticuiar, in tha Judicial
n of which he is a member electad by the Law Socj

ond

complaint against AHMEDNASIR ARDULLAHI relates to the
co

ofits contrary to Section 37 of the Advocatas Act,

ABDULLAHI has shared ‘his profits in resnact
p i
55 with me on several matters. | will enumerate 3

cced the Administrators of the estate of the late IASON
10 AHMEDNASIR ABDULLAKI for the latter to zct fo

ULLAHI on the basis of which profeass
h AHMEDNASIR ABDULLAM and I and

e rendered throy
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. N33 ZETESG ol onEsSy A=NEOMNASIR ABCULLARL JALL MA and

a7z| copsidarztion would be Kshs. 50, 000,CCC.CC to c2 shared
U=l

erawith and collectively marked as “BYS" is & true
ruling deliverad in the said case and ‘letters addressed to me on

- iho bofy fze of Kshs. 50,000,000.00 was negotiated by AHMEDNASIR

JLLAHI on thz promise o JACOB JUMA that the former enjoye
ine Ju‘-fc b efore whom the ciaim 35 Iendmg whos?

&

‘ie.

S

\HMIEDNASIR ABDULLAHI’s claim of patronage and promise ot

7 th2 progression of the ciaim before the said Judge

1

istic of him, AHMEDNASIR ASDULLAHI has procured -ine
written instructions for my payment now that he
v of :he oromise to Jacob Juma =5 evidanced by the letter
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t on the part of AHMEDNASIR ABDULLAHI arising out of the matters
to hereinabove, including obut not limitad to contraventi f-
dtoh ove, including but not limited t ntravention of

. @ .

010 in so far es ha is a
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that whilst the interviews for
ne znd a Senior Counse
Willy Mutunga to AHMEDNASIR

for  “coucning”. AHMEDNASIR

=8

's trailed them up to his residencain

beyond the zate nor could thay taks




AHMEDMAS)E

ot

following zrz no

AHMEDNASIR ABDULLAH] further told me that he has full
the Judicial Servica Commissio

control over
n and the judges recently apnointed by
ne Commission as well as thé Advocates he has appointed for the
ommission including Issa Mansur who was his pupil and employze:

AHI has leaked to me several deliberations and
gisions of d

the Judicial Service Commission and this can b= verifie
: fMessagss transmissions records from his cellphone
215050 ta my.caliphcne number 07045394322,

therefore, my request that the complaint 2gainst AHMEDNASIR
& thoroughly investigated and the following actions taken

the Law Society of Kenya; and,

e acted upon.
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il of the cocumenis ansmg rrcm and in the <ourse of supalying

al
he tender alluded to zbove.

KAPU shall have a right to recommeand service providers ranging
from Shipping agents clearing agents, overland transporters,
insurers, etc. to ensurs that the tender is fully and satisfactorily
performed. HOWEYER KAPU DOES NOT and will not by any of its
actions assume any..zzal tability that may afc| ue aomnsz ERA

the government ¢ 21 ; '

o
&)

Il counter sign 2.l payments to be made to any third parties

Delivery Satisfaction Of The Tender Requirements

AD shail ersure thet all
1

- 1 -

the ¢rain required under the tendcer is
2 and jully acknowladge by the government

v grains as specified in the ten
pe responsible and does not assums
o}

responsibilities Tor substandard grains delivered or partial delivery,
! ~ - - e et et PP S (X SR I AN
\’x L‘gal anl CChy ;~_~_:]. Z,lanU'.;‘:’: Sy VVI'H L.J"\r-‘..z.
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9 KAPU (KENPA) LunF

e DIRECTOR) rirrnzeens P::”
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All the
ensure
suitable guarantee as

8.

Ne)

.

ERA
total performance of thé tarms of this agresment
an

~

D jointly and sevarzlly personally

I

nexed to this agreement.

Confidentiality and Announcaments

t all times during the
use its endesavors
m:orma:‘on wn.hh

Fach partner to this ‘agrec—ment !

‘bsistence anj after the

The announcement in connection with the subject matter of this
agreement shall not be made or issued by or on behali of either
partners without the written approval of both partners.

Waivers and Amendme nt:

No failure or \

rright unde. this agre

rorbearance by such pariner (
r"\

2 L
.
n
=t
O
=
—F
o5
m o
(]
o)}
=1

5
of any cnvepant ag eement or provision ormed Dy such
other or in any way affect: dimimsh, restrict cr prajudice tne rights

{: _ '

and powers of the

No ameandment or variation
uniess i D

=
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1N WITNESS WHEREOF the parties have duly axecuted this agreement, the day
and year first hereinbefore written.

S|GNED, SEALED and DELIVERED by
ERAD INVESTMENT

e N N e S’ N

SIGNED by the )

FAPU KENYA LIWTED ; ) :
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8/D BOND No. NG 454 - Eas I
Ax: = 2S4(020) FLis 3 1537
S-maill invesuE it e ey

VCLSIHEE T el s i

nd Gonmral Contract Limited (hereinafter called "The
e supply of imporied maize (hersinafter called
--2 Bid") KNOW ALL MENM D y Lh"‘ae presants that we Investmeants & Morigages
::-% Limited of P.C. Box 30233 . Maircbi, Kenya na ving our registered offices at | & M

. House, 2nd Ngong Avenue Nairobl (hornmaﬁer called “the Bank” ) ara bound
.- Matjonal Cereals and Drodurc Coard (hereinafter called “the buyer”) in the sum

335 1,000,000.00 (United States Doliars OI mitlion only) for which paymeant will
f'”l/ to ce made to the said buyer. the Ban Lk binds-itseli, its SUCCESSOrs and assigns

_ZQEFEAS,. Erad Supplies a
z -ger”) has submitted its bid ior
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of bid validity speaifizd by the

1 notified of tha accepiancs of its ud by tha Duyei durnng

sntract form if required: ©

=1
5 Parfarmancs Secunty, 1N siccordsnce with ths

sunt upon rzceipt of is firsi wirill

lemand. provided thal in i3
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states Doliars One2 miilion oniy
iank
‘nis Guarantes will expire on Znd dMovermber, 200+ whereubon the Baink's lialihty shall §‘:5
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LENYA LINVOTED
J§D 932,600.00 B
good =xecution

0Dns of white maize at 2
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= Managing Director
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RFORMANCE BOND NO. CREDIT/rak/37/2004 BY ORDEK OF FREBA
VESTMENTS — TENDER NO.TEN1/2004/2005 FOR SUPPLY OF 30.000 M/TONS OF
HITE MAIJZE

the request of M/s. FREBA INVESTMENTS, we DUBAI BANK KENYA LIMITED P O
»X 11129, 00400 INAIROBI, hereby guarantee you to the extend of USD.687,000 (USDoliars

¢ hundred Eighty Seven thousand only) covering the goed execution by Freba Investments of
= of 30,000 M/tons of White Maize at a price of USD 229 per mefric ton.

s hereby engage with FREBA INVESTIVMENTS and undertake to pay you any amount up to a
ximum of USD.687,000 (USDollars Six hundred Eighty Seven thousand ouly) without any
iection whatsoever, upon receipt of your first written demand that Freba Investments have not
mplied with the condition of the contract.

is Performance Bond will be valid for 90 days from the date of issue.

ik Signatory Bank Signatory

itz 19" August, 2004
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RE: 1§

NATIONAL CEREALS & PRODUCE BOARD

OPENNING OF LETTER OF CREDIT

We write with raferenc

This (s to advice that the Latter of Credit be opened in our account held at KCB Sant Cen
200581001 at USS 180 per metric tonne to cover 40,000 MT -

Branch account no. 018
7,200,000.

Since we arz selling at USS$ 229 per MT the difference of USS 49 x 40,000 MT - US$

be trinsfzrrad to our account No. 80141668, BUBAI BANK KENYA LIMITE
M 11129, TOM MIBOYA STREET,

BUILDING, KENYATTA AVENUE BRANCH, P.0. BOX

e to the opening of a Letier of Credit for the abovs mention

NAIROBL ATTENTION - MANAGING DIRECTOR, MR. HASSAN ZUBEDI

We look forward to your continued support and assistance.

Yours taithfuily,

//
,é”v / / ( LW
Grace S, Walkhuneu Jacoo Juma
DIRECTOR DIRECTOR
c.c.

[P v :'///1,:
John Waruka e

DIRECTOR
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NDER FOR SUPPLY OF 40,000 METRIC TONNES OF WHITE MAIZE -

ad tender.
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USsS

1,950,000
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Your lstter Ref. C.1/8 dated 6th September 2004 on the above subject refers,

We ¢

e

rm having recaived confirmations in 7

o
erformance Bonds, howsaver additional comfort can bs atigin

espect to the authenticity and validity of all the

ed through the foliowing

suggested amendments.

a)
b)

= - ~4 should cite amount of the Guarantee.
reference to the initial Contract (

The subjact of the Performance
The Performance bonds shouic
number.)

Include the Wording “without objection or €
Amount in words should indicate the currency i.e. United States Dollars.

Foreign Bank performance Bond should be issued through z Kenyan Bank
oreferanly through your Bankers) and must be governed by the Kenyan Law.

ontestation whatsocever’.

{0 ensure thet yaour
Bonds should aliow

~ar i SiPGT
S WY CICinaT
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Fax: 357622630710 ;
Tetegrams: MARKETER NAIROBI
[elephene: 336028 KENY A
Email: cerealsidafiicaoniine.co ke
R RE £.4/5 A 8% September 2004
[Nl -
22
FOUR RE '/\i -
The Corporate Relationship Manager AT
Kenya commercial Bank Ltd s TS
Kencom House -
Moi Avenue L T ot
NAIROBI LR

Attn: Massrs. E. J. Mwangi

Dear Sir,

RE: VALIDITY AND GENUINESS OF PERFORMANCE BOND

AS you are aware, the Board is in the process of importing 2,000,000 X 90kg
bags of maize on behalf of the Government. As part of the process, we
called ftor and have now received Performance Bonds as detailed here

below:-

Name Performance | Date of | Value of |
Bond NO issue Perrormance | issuing |

Sond Us$ | Bank !

1 | Euroworld | G/153/2004 18/8/2004 916,000.00 | Giro |
comm. Ltd | Comme ercial |

; | Bank Ltd |

2 | Hala Trade | G-006097 | 17/8/04 516,000.00 | H58C |
| Geneva l

3 | Erad Supp.& | Credit/rak/38/2004 | 16/8/04 916,000.00 | Dubai Bank |
,' Contracts | I 1 ! l

4 | | Purma a) | | Zouity |
| Holdings 6)  EBS/HQ/PB/OI- | sciiging |
|| Limitad | 'TOO/_:d | 23/8/04 120,000.00 | Society |
;5 | Freba Creditrak/37/2004 | 15/8/02 | 587,000.00 | Dubal Bank P
| | invasimeants ! ! | |




The purcose of this letiar is to reguest you te give Uus your nrofessional f '
e T

Kindiy revart to us at your arliest convenient time pessib

Yours faltnrully,
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DOMESTIC TAXES DEPARTMEN
I$O 2061 2008 CERTIFIED
IT/REE. 19/ Date: 28" February 2613

PIN: P051177048C

TTE MANAGING DIRECTOR - Copy to: ERAD SUPPLIES & GENERAL
KENYA COMMERCIAL BANK CONTRACT LTD
EADQUARTRES P.0.BOX 73523 -00260
NAIROBI NATROBI

1T
j@]

RE: NATIONAL CEREALS AND PRODUCE BOARD FOR
ERAD SUPPLIES AND GENERAL CONTRACT LTD

In cxercise of the powers conferred upon me by Section 96 of the Income Tax Act, | hereby
declare you to be agent of the above person and require you to pay me the sum of
Sh. 156,600,000
Heing tax due by the said person, from any money including pensions, salary, wages or any other
remuneration which may, at any time within twelve months from the date of this notice be held by
yuuior, or due by you to, Lhe said person. :

Subject to sufficiency of such moneys, payment should be made by you as follows:

[mmcdiately: From any funds held in any account(s) maintained by the above named
company, until all the above outstanding tax is fully cleared.

[n case of an employec who lcaves your employment before all tax under this notice has been
recovered. please notify this Office before he leaves of the proposcd date of leaving and ot the
balance of rernuncration due. '

Picasc note that subsection (7) of Section 96 provides that in default of payment being made by
you in accordance with this notice, the tax may be recovered from you under the provisions of the
Actrelating to the coliection and recovery of tax.

When making such remittances, please quote the above reference. Your cheque should ke
drawn in favour of the COVIMISSIONER - DOMESTIC TAXES DEPARTMENT and
forwarded 10 the Domestic Taxcs Department SOUTII OF NAIROBI - WILSON AIRPORT
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agent;

N

10.

“agent” meuns a person apvointed as such under subsection (2) of this section;

“appointment notice” means a notice issued by the Commissioner under the subsection appointing an
“moneys” inciudes salary, wages and >ensions paymenss and any other remuneration whatsoever;
“principal” means the person in resvect of whcm un agent is appointed
The Conmumissioner may in his discrerion by written notice addressed to any person-
(a) appoint him o de the agent oj another persen for the purpose of the collection and recovery of
tax due /rom such other person and

() specify the amount of such tax
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An agent shail pey the tax specified in the appoinitneny notice out of any MOneys, wheh may at any time

during the twefve months jollowing the date of the nodcz, be held by him jor, or due Jrom Aim to kis

principal.

Where an agent claims to be, or to have become unable to comply with subsection (3) of this sertion by
he luck of moneys, held by, or due jrom him, he shall as soon as may be practicable, notify the

.
reason of the lac)

Commissioner accordingly in writing setting out fully the reasorns for his inability so to comply, and the
Comunissioner may —

(a) accept the notification and cancel or amend the appointment notice accordingly ; or
(b) ifheis not satisfied by such reasons reject the notification in wiiting.
Unless and until a notification is given by an agent under subsection (4) of this section:-

(a)  sufficlent moneys for the payment of the tax specified in his appointment notice shall be
presumed to be held by him for, or due from him to, his principal and

(b)  in any proceedings for the collection or recovery of such tax he shuall be stopped from asserting
the lack of such money.

For the purpeses of this section, the Commissioner may, by notice in writing, at anytime require any
person to furnish him within a reasonable time. not being less than thirty days form the date of seruvice
of such notice, with a return showing any moneys which maybe held by such person for, or due by him

to any other person _from whom tax is due.

Where an agent fails to pay any amount of tax specified in his appointment notice within thirty days:-

(a) ofthedate of service of such notice on him or

(b)  of the date on which any moneys come into his hands for, or become due by him to his
principal, whichever is the later, and:

[¢Y] he has not given a notification under subsection (4) of this section; or
[€1Y) he has given such notification which has been rejected by the Commissioner,

the prouisions of this Act relating to the collection and recovery of tax shall upply to the collection
and recovery or such amount as if it were tax dusz and payable by the agent, the due date for the
payment of which 1vas the date upon which such amount should have been paid to the

Commissioner under this subszction.

An agent who has made any payment of lax under this section shall for all purposes be deemced to haue
acted therein with the authority of his principal and of all other persons concerned and shall be
indemnified in respect of such payment against all proceedings, clvil or eriminal and il process,
Judicial, or extra judicial, notwithstanding any provisions (o the contrary in any writlen law, cortract
Oor agreement.

Any person who, {n giving a notification under subsection (4) of this section, wilfully makes any fulse or
mislezding staterneni, or willingly conceals any material fact, shall be guilty of an ofjence.

for the purposes of this section. cuses where moneys are held by un agent for, or due by him ts, his
principal shall inciude cases where the agent:-

(a) owes or is about to pay money Lo the principal; or

(5) holds money on account of the principal; or

(c)  holds money on account of some other person for payment to the principal or

ety fom some siher pemson w Fay meney Lo the prncapai,
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APPENDIX 13 ] {
CUARAMTEE BY DIRECTORS
: 'ﬂ{':\\__ Leaia . AeHrs ol w s e smoe
We, ____-_-_-_---_’?-__.‘—:_'\_—'_1:'__/ """""""""" g  TTTTTmTTomTmmees B EECDEEEEREE DE]{“,%’
tne current directors of ERAD Investment do hersby icintly and severally give
our jrrevocable cuaranize to indemnify KAPU (K) of all financial losses and
expenses that may be suitered by KAPU (X} as a result of the non-performancs
or mal-verformancs by ERAD of its obligations uncer this Agreement or any
other losses that KAPY may incur not occasicned by KAPU or iis agenis

SIGNED by the said DIRECTORS )

1. CQrAac s L-QA\QH\,\QJC_LH )
)
)
)
)
2. [orao Lo e s )
In the presence of )
)
DRAWN BY:

ALEX KARANJA & CO. ADVOCATES
SHANKARDASS HOUSE, 2™° FLOOR,
P.0. BOX 52384-00200

NAIROBI.
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20, 30% 40 NA
TEL: 530524/7,8/9,
: 530gE0, 21823







