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PREAM BLE

This AnnuaI Report of the Competition Authority of Kenya (the Authority) is devel.oped pursuant to
section 83 of the Competition Act, No. 72 of 2070 (the Act) and aims at providing information on
the activities undertaken by the Authority, and its overa[[ performance, based on its key performance
indicators during the FinancialYear 20!2/2013. The Report, as required under section 83, witl be

[aid before Partiament. ln summary, it hightights the activities and progress of the Authority towards
achieving its mandate, chattenges encountered and the depl.oyed mitigating factors.

The Authority is created under section 7 of the Act as an independent Agency under the National
Treasury.The Act came into effect on August 7't 2077 with the object of promoting and safeguarding
competition in the national economy and to protect consumers from unfair and misleading market
conduct. The Authority exercises this mandate through enforcement of the Act, and advocacy,
informed by market studies and inquiries,coup[ed with awareness creation initiatives.

During the year under review, the Authority's performance indicators were articutated under the
Activities Review and Budget Outlook Paper (ARABOP).The indicators were aligned to the nationaI
economic agenda particularly geared towards promoting growth and sustainable devetopment.
According[y, effort was ptaced on sectors with high impact on livetihood of Kenyans - food and
energy. On consumer protection, attention was ptaced on enhancing [eve[ of awareness, among
consumers, regarding their own individuaI rights, rotes and obtigations under the Act.

The Authority achieved a lot of success in the enforcement arena. Over 55 merger notifications were
anatyzed and determined on time. ln regard to restrictive agreements and practices,lT cases were
investigated and three exemptions considered.The ConsumerAffairs Division handled six (5) cases,

most of which related to misleading representations.

ln order to espouse the interests and concerns of Kenya in matters of competition and consumer
protection, regionally and internationatly, the Authority participated in a number of conferences
and workshops. These workshops were main[y negotiations to devetop the East Africa Community
Competition Regutations and also COMESAs.

The successes attributabte to the Authority under the period under review were not without
cha[[enges.The key ones were;the [ong-process of constituting the Authority's Board,since it involved
competitive recruitment, a 1't in the history of Board formation in Kenya, and vetting and approval
of the nominees by Parliament; budgetary constraints, and sub optimaI staff leve[s. Nonetheless,the
chatlenges were mitigated against by priotizing enforcement on high impact sectors.

The Board was futly constituted during the reporting period. Atso, the Director-GeneraI was
recruited competitivety and vetted and approved by Partiament. ln addition, the Head of Finance
and Human Resources were recruited competitive[y. ln order to ensure the Authority is insutated
from governance risks, aLl. the substantive Management staff of the Authority were cteared by the
specialized Agencies before engagement.
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Vision
'A Kenyan economy with gLobal.ty efficient markets and enhanced consumer welfare for shared

prosperity"

Mission
"To enhance competition and consumer wetfare in the Kenyan economy by regulating market

structure and conduct in order to ensure efficient markets for sustainabte growth and development':

Motto
Creating efficient markets for consumers

Core Values

The guiding principles in the operations of the Authority are:

i). Customer focus - commits to attaining the highest standards in service delivery to a[[

stakehotders.

ii). lntegrity - commits to acting in an honest,transparent and responsibte manner whi[e

imptementing its programmes.

iii). Professionalism - shaLl. be guided by professionaI ethics aimed at buil.ding an appropriate

corporate cutture and creating the right corporate image.

iv). Impartiatity - shal.t uphol.d the highest levels of equity by treating a[[ stakeholders without any

d iscri mi nation whatsoever.

v). Teamwork - shatl adopt a participatory approach and work together at atl levels in the conduct

of its business.

vi). lnnovation and Creativity - shaU. be a learning organization that embraces change and

continuous[y enhances creativity and innovation in its business processes.

Mandate
As indicated earlier, the Authority is mandated to promote and safeguard competition in the

national economy and to protect consumers from unfair and misteading market conduct. This has

the objective of enhancing the wetfare of the peopte of Kenya.

The Act applies to al.t persons including the Government, State Corporations and devolved

governments in so far as they engage in trade. The Authority achieves its mandate through the

fo[[owing specifi c functions: -

a). Promotion and enforcement of compliance with the Act;

b). Receiving and investigating comptaints from [ega[ or naturaI persons and Consumer bodies;

c). Promoting pubtic knowl.edge, awareness and understanding of the obLigations, rights and

remedies under the Act and the duties, functions and activities of the Authority;

d). Promoting the creation of consumer bodies and the establishment of good and proper

standards and rules to be followed by such bodies in protecting competition and consumer

welfare;

e). Recognizing consumer bodies du[y registered under the appropriate nationa[ laws as the
proper bodies, in their areas of operation, to represent consumers before the Authority;
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f). Making avai[abte to consumers'information and guidetines relating to the obtigations of
persons under the Act and the rights and remedies avai[ab[e to consumers under the Act;

g). Carrying out inquiries,studies and research into matters relating to competition and the
protection of the interests of consumers;

h). Studying government policies, procedures and programmes, [egislation and proposats for
legistation so as to assess their effects on competition and consumer welfare and pubticizing
the resutts of such studies;

i). lnvestigating impediments to competition, including entry into and exit from markets, in the
economy as a whote or in particular sectors and publ.icise the resutts of such investigations;

j). lnvestigating poticies, procedures and programmes of regutatory authorities so as to assess

their effects on competition and consumer wetfare and publicise the results of such studies;

k). Participating in detiberations and proceedings of government, government Commissions,
regutatory authorities and other bodies in retation to competition and consumer welfare;

t). Making representations to government, government Commissions, regulatory authorities and
other bodies on matters retating to competition and consumer wetfare;

m). Liaising with regulatory bodies and other publ.ic bodies in a[[ matters retating to competition
and consumer welfare; and

n). Advising the government on matters relating to competition and consumer welfare.
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Corporate Governance

The Authority is awake to the fact that corporate governance is cruciaI and indispensable to the

success of its business.The too[s direct[y guiding the corporate governance of the Authority inctude:-

i). The Constitution of Kenya 2010;

ii). The Competition Act No. 72 of 2070 (the Act);

iii). The Pubtlc Officer Ethics Act, Cap 183;

iv). The State Corporations Act, Cap.446;

v). Various National Treasury and The Presidency Circulars;

vi). The Members'/Board's Charter, and;

vii).The Code of Conduct for Members and Staff of the Authority.

The Authority's Members atways exercise independent judgment, though in a collegiate manner,

and appl.y utmost professionaI competencies for effective governance of the Authority. This is

as encapsutated in the Act and the Code of Conduct. ln addition, the Members' Charter sets the

responsibitities of the Chairman, the Members and the Director - Genera[. Specifical.l.y, it highl.ights

the rules that govern the conduct of individuaI Members. These inc[ude honesty, transparency,

accountability and professionatism in service detivery.

To comp[ement the above, relevant ski[[s deve[opment initiatives were undertaken during the

year under review al.L aimed at equipping the Members with ski[[s and knowledge to effectivety
perform their responsibil.ities. ln particu[ar, atL the Members were exposed to competition law and

poticy management and challenges facing a young competition agency.
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The Board of Directors

The Authority's Board is estabtished under section 10 of the Act and comprises of six (6) independent,
non-executives,Members.The Chairman,as provided bythe [aw,is appointed bythe Cabinet Secretary
(National. Treasury) from among persons experienced in competition and consumer wetfare matters.
The other five independent Members were appointed competitivety and thereafter vetted and
approved by Parliament.The Government's representation comprises of The NationaITreasury,The
Attorney - General and the Principal Secretary to the Ministry of East African Affairs, Commerce and
Tourism. The Director - General is an ex-officio Member and Secretary of the Board.

The Membership of the Board during this period was as below:-

Mr. David O. Ongbto - Chairman

Mr. Ongbl.o was appointed Chairman of the Competition Authority with effect from
1st January 201.2 for a period of 3 years.

He has a long standing interest in competition poticy and private sector
development and has worked on topics spanning institutionaI devetopment,
sectoraI regutation and industriat po[icy anatysis. He is particu[arty interested

in bridging the worlds of rigorous industriaI sector analysis and practicat pol.icy making and
imptementation.

He hotds a Bache[or's degree in Economics from the University of Nairobi and a Master of Science
degree in lndustriaI Economics from Lancaster University, U.K.

Mr. Francis W. Kariuki -Director - General
Mr. Kariuki was appointed Director - GeneraI of the Competition Authority on
9th January,2013. His main interests are in competition regutation and atso
Economics of institutions'devetopment. ln addition, he has been focusing
on impact of budget constraints on Agencies' investigative process and HR

pol.icy. He is also we[[ known for his advocacy initiatives, nationalty and
internationat[y,geared towards entrenching competition in various sectors of
the economy and boosting regionaI trade. Mr. Kariuki is a founder Member and the current Chairman
of the African Competition Forum -A Network of Africon Competition Authorities which seeks to promote
the odoption of Competition principles in the implementotion of notionol and regionol economic policies
of Africon countries'.

He is a ho[der of Master of Science in Economic Regutation and Competition from City University-
London; BA-Economics & Business Studies (Kenyatta University) and various Certificates in Strategic
Leadership and Corporate Governance.
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Ms. Judith A. Guserwa

Ms. Judith Abrahams Guserwa is the Managing Partner of J.A. Guserwa &

Company Advocates - a firm specializing in Labour and Commercial LaW a

procurement law expert with ctose to 30 years practice as an advocate of

the High Court of Kenya. She hol.ds an LL.B degree and LL.M degree from

the University of Nairobi and an MBA in Strategic Management. She is a

member of the Charted lnstitute of Arbitrators (ClArb), lnternationaI Labour

Organization (lLO) consuLtant in labour and human capital and a Director at the State Corporations

Appea[s Tribuna[.

Judith is also a former member of the Publ.ic Procurement Oversight Authority Review Board, Law

Society of Kenya CounciI Member. She previously worked with the Federation of Kenya Emptoyers

and Muthoga Gaturu & Company Advocates, before setting up her own practice in 7992. Ms. Guserwa

was appointed Member of the Competition Authority on 25th September,20t2 for a period of three

(3) years.

Mr. Stephen K. Kiptinness
Mr. Kiptinness was appointed Member of the Competition Authority on 25th

September, 20!2 for a period of three (3) years. He is a Senior Partner in

Kiptinness & Odhiambo Associates - a Technotogy Media Telecommunications

law practice and an Advocate of the High Court of Kenya. He has atso been

appointed and served on severaI nationaI and regionaI committees in ICT

[aw and Competition Law. Mr. Kiptinness atso lectures on Cyberspace,

E-Commerce, Competition, Tetecommunications, Media and Entertainment Law at the University of

Nairobi's School of Law.

His previous work experience inctudes rotes such as Head of Regulatory Affairs at Telkom Orange,

Senior Legal. Officer at the Communications Commission of Kenya, Manager of the Atternative

Dispute Resotutions Centre at the Commonwea[th Telecommunications Organization in London,

and as LegaI Assistant at Oraro & Co.Advocates.

Mr. Kiptinness obtained his LL.B degree from the ILS Law Coltege and LL.M from the London School

of Economics. He is a member of the Law Society of Kenya and the lnstitute of Certified Pubtic

Secretaries Kenya. He is also a certified patent agent for the Kenya lndustria[ Property lnstitute and

a Notary PubLic. His expertise has granted him appointments on severaI pubLic and private sector

boards inctuding the Kenya ICT Board and the Scripture Union National Executive Board.

Canon Charles G. Komu

Canon Gikunju was appointed Member of the Competition Authority on 25'h

Septembel 2072 for a period of three (3) years. Canon Komu started his

career in the Government service with the Ministry of Works (Purchasing and

Suppl.y Department.). He joined the Tea lndustry (Kenya Tea Development

Authority) in 1980 as a trainee Factory Manager which saw him serye tea

farmers in Central Kenya, North Rift, Nyanza and Eastern Regions rising to the

position of RegionaI operations Manager.

He hoLds a Bachelor of Science Degree in Human Resources, a Masters in Strategic Management and

Dipl.oma in Management and Logistics. He also hotds a certificate in advanced Christian Leadership

from Haggai lnstitute of Advanced Christian Leadership from Hawaii- USA. He is a fut[ Member of

Kenya lnstitute of Management and a life Member of Kenya Red Cross.
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Ms. Eunice Maranya

Ms. Eunice Maranya is a Business Management and lnstitutionaI devetopment
specialistwith over 15 years of banking experience and Tyears of consulting for
[arge donor, private and publ.ic sector organizations. She is the Country Director
of the Digital Opportunity Trust, a Canadian NGO that works in the youth and

ICT space. She is a former CEO of KARA, a nationalty [obby organization for
Residents Associations. She has also worked as an independent consuttant in

severaI areas in devetopment inctuding DFiD, Danida, UNDPSSC unit, USAID,IFAD projects; financiaI
services sector,corporate and the publ.ic sector and has also undertaken severaI scoping and research

assignments. She has previously served on the Board of the Communications Commission of Kenya

(CCK) and was appointed a Board member of the Competition Authority of Kenya effective 25th
September, 2072 for a period of three (3) years.

Eunice hotds an MBA from the United States lnternational University (San Diego) and a BSc from the
University of Nairobi. She is a member of the lnstitute of Directors, holds an Auditor SA 8000 Standard:
Amana Ltd, SwitzerLand and is a Lead Auditor ISO 9001:2000: SQML Center, South Africa.

Ms. Susan A. Ayako

Ms. Ayako was appointed Member of the Competition Authority on 25th
September, 2072 for a period of three (3) years. She is a Lecturer at the
School of Economics of the University of Nairobi. She is an associate Member
of the Kenya lnstitute of Banking.

Ms. Ayako graduated from the University of Nairobi in 1986 and earned a

Master's Degree in Economics in 19BB from the same University. She subsequentty received training
in Monetary Economics and lndustriaI Organization in Carleton University, Ottawa, Canada.

Mr. Protus Sigei

Alternate to the Cabinet Secretary/ The NationaI Treasury

Mr. Sigei, a Deputy Director of lnvestments at the NationaI Treasury, has

worked in Kenya's publ.ic service for over two decades. He hotds a B.A (Hons)

degree in Economics from the University of Nairobi and a Master of Science

from the University of York, U.K.

He was one of the pioneer seven (7) officers selected by the Government of Kenya in 2004 to be

trained,at the Boston lnstitute for Developing Economies,as trainers in Performance Contracting;
subsequent to which he heLped introduce performance contracting in Kenya's pubtic service.

Mr. Sigei is a member of the Society for Benefit-Cost Ana[ysis, a professional society of academics

and practitioners, headquartered at the University of Washington at Seattte, USA.
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Mr. Michaet Onyancha

Alternate to the PrincipaI Secretary Ministry of East African Affairs, Commerce

and Tourism

Mr. Onyancha is currently the Director of Weights and Measures, Ministry of

East African Affairs, Commerce and Tourism. He joined Publ.ic Service in 7984

as lnspector Trainee in the then Ministry of Commerce and lndustry rising

through ranks to the current position. He holds BED Hons (Mathematics) and

MBA from the University of Nairobi.

Mr. Onyancha atso serves as the Country Representative to the lnternational Organization of Legal

MetroLogy (OIML) and is a member of the lnternational. LegaL Metrotogy Committee (CIML), Board

member of EastAfrica Standard Committee,Member of the lnstitute of Trade Standard Administration,

Kenya (ITSA).

Ms. Elizabeth Nghng'a
Atternate to The Attorney - General

Ms. Ng'ang'a is a Parliamentary Counsel in the Office of the Attorney-Generat.

She is an advocate of the Hiqh Court of Kenya and holds a Bachelor of Laws

degree from the University of Nairobi as we[[ as a postgraduate Advanced

DipLoma in Legistative Drafting from the University of West lndies Cave Hit[

Campus, Barbados. She has not onty undergone a range of other drafting
training but also boast of a wide experience in legistative drafting. Over the
years, Ms. Ng'ang'a has served on numerous committees and task forces as a

drafting expert, more recentty being drafting financia[ legistation under the NationaI Treasury.

Rote of the Board

The Members of the Authority are responsibte for the overat[ management of the Authority. Towards

this,they are committed to ensuring that the Authority's activities and operations are conducted with

integrity and comptiance with the law and best practices in corporate governance. The Members

are also responsibLe for drawing up strategies for the [ong term success of the Authority as we[[

as carrying out the fiduciary duty of monitoring and overseeing the activities of the Management.

To actualize the aforementioned, the Members meet regularly to make determinations/decisions,

based on formaI schedu[e of matters. These matters include determination of merger app[ications

and other enforcement activities inctuding exemption apptications and restrictive trade practices

determinations; providing the Strategic direction of the Authority and overseeing the Authority's

comptiance with statutory and regutatory ob[igations.

The Chairman is primariLy responsib[e for providing leadership to the Board including Chairing

of the Board's meetings. The Chairman atso ensures that the Board is suppl.ied with timety and

sufficient information to enab[e it to discharge its duties effectivety. The Director - GeneraI is the

Chief Executive, and is responsibte for the day to day management of the Authority.

Board Meetings
The Board meets at least once every quarter or more depending on the exigencies of the business.

Members receive adequate notice for meetings and detailed papers on issues to be discussed are

transmitted before the meetings. During the year under review,the Board hetd ten (10) meetings.
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To facititate deeper interrogation of issues presented by the Management, for effective decision
making by the fut[ Board, four Standing Committees, have been constituted, and operate within
defined Terms of Reference.

The Committees submit reports, of their de[iberations, to the fuL[ Board, for final decision making
During the reporting period, the fottowing Committees were in place:-

TechnicaI and Strategy Committee
The Committee is mandated to;
t. Advise on strategic planning for the Authority and retated technicaI aspects of the operationaI

performance of the Authority;

2. Work with management on technicaI issues re[ated to the functions of the Authority; and

3. Review the quatity of technicaI work carried out by the Authority.

The Members are Mr. Stephen Kiptinness (Chairperson), Mr. Francis W. Kariuki (Director - Generat), Ms

Eunice Maranya, Ms. Susan A. Ayako and Mr. Protus Sigei.

Human Resources Committee
The Committee's mandate is to;

t. Review Human Resource policies and succession p[anning aspects of the Authority;

2. Review of Human Resources comptiance with nationa[ legislation; and

3. Organize the structuring and performance evaluation of Senior Staff.

The Members are Ms.Judith Guserwa (Chairperson), Mr. Francis W. Kariuki (Director - Genera[), Canon
Charles G. Komu, Mr. Michael Onyancha and Ms. ELizabeth Ngang'a.

Audit and Risk Management Committee
The Committee is mandated to:

7. Periodicatly review the Authority's FinanciaI reports in liaison with the ExternaI Auditors;

2. Review the Authority's financiaI statutory and non-statutory reporting ob[igations; and

3. Advice on Authority-wide risk identification and mitigation measures and checks on
effectiveness and robustness of internaI controI measures.

The Members are Canon Charles G. Komu (Chairperson), Ms.Judith Guserwa, Mr. Michael Onyancha
and Mr. Protus Sigei.

Finance Committee
The Committee is mandated to:
. Review the budgeting processes of the Authority and measures to broaden sources of Authority's

financiaI resources;

. Review the interface between Authority's resource inputs and outputs; and

. Advise on interna[ financial control systems and oversight on financiaI reporting.

The Members are Ms. Eunice Maranya (Chairperson), Mr. Francis W. Kariuki (Director - Generat), Mr.

Stephen Kiptinness, Ms. Elizabeth Ng'ang a and Ms. Susan A. Ayako.
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Senior Management

Robert l. Mbarani - Head of Finance Unit

The Finance Unit is responsible for finance management and reporting,

resource mobi[ization, asset management and financiaI accounting.

Francis W. Kariuki - Director-GeneraI

The Director-Genera[ who is the Chief Executive Officer oversees the day to

day management of the Authority.

Anthony N. Muriithi - Head of Human Resources and Development Unit

The Human Resources and Deve[opment Unit seeks to devetop the

Authority's Human capitaI by attracting, recruiting, deve[oping, motivating

and maintaining a highl.y skitl.ed workforce to execute the mandate of the

Authority.

Benson O. Nyagot - lnterim Head of Enforcement and Comptiance Division

The mandate of the Division is to advise on cartels and abuse of dominance.

The Division atso evaluates app[ications for exemptions to engage in

agreements prohibited under section 21 of the Act.

Stettah N. Onyancha - lnterim Head of Mergers and Acquisition Division

The Division advises on regulations of the market structure through merger

controI and unwarranted concentration of economic power.
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Senior Management (continued)

Litian K. Mukoronia - lnterim Head of lnternationat Affairs Unit

The Unit is responsib[e for coordination of regionaI and internationaI
matters related to competition policy and [aw; collecting, cotlating and
evaluating documents/reports emerging from the internationaI and regionaI
meetings and thereafter managing their dissemination; as part of knowtedge
management

Beldine A. Omolo - !nterim Head of Consumer Affairs Division

The mandate of the Division is to advise on protection of consumers from
unfair and misteading market conduct such as unconscionabte conduct, false
and misteading representation and suppLy of unsafe,defective and unsuitab[e
products.

Mumbi Githaiga- lnterim Head of Legal Services Unit

The Unit is responsib[e for providing LegaI advice and strategic direction
on the interpretation and application of relevant legislation in regard to
investigations. A[so the Unit offers SecretariaI Services to the Authority's
Board.

Faith L. Waithira - Interim Head of lnternat Audit Unit

The Unit evatuates and provides a reasonab[e assurance that a Risk
Management, lnternaI Controls and Governance systems are functioning as

intended to enable the Authority achieve its set goals and objectives.

Marcettina Anduro - lnterim Head of ICT Unit

The Unit provides the Authority with the highest computing and web
services.The Unit also endeavors to create an efficient,secure and conducive
environment for the staff of the Authority.
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Chairman's Statement

6(
Subsequently,the Act come into force on 1" August 2077
The Act introduced o new (llttotlottloLts agency- The

Competitiort Authority of Kenya."

The Authority is del.ighted to present this inauguraIAnnuaI Report.The report highLights lnitiatives

undertaken by the Authority towards transforming and modernizing our economy by significantty

reducing poverty through competition regutation and consumer protection.

During the year under review, we note that the Country was faced with the inflationary pressures

that continued depreciating the Kenya shitl.ing which resutted to high prices of food and oiI coupted

with the chatLenge of growing the GDP by between 5.2 and 5.0 percent.To achieve this growth the

Government continued to deepen reforms to enhance efficiency and effectiveness in publ.ic service

del.ivery, improve competitiveness by removing regulatory burden on businesses and atso accelerate

regionaI integration.

As part of these reforms the government modernized laws supportive of the competition process;

the Restrictive Trade Practices, MonopoLies and Price ControI Act (RTP) was reviewed to strengthen

the institutional frame work and ease the enforcement process. Subsequentty, the Act came into

force on 1't August 2011.The Act introduced a new autonomous agency-The Competition Authority

of Kenya.The Cabinet Secretaryto the NationaITreasury is responsibte for poticyformulation;the

Board,appointed bythe Cabinet Secretaryfihe NationaITreasury,vetted and approved by Parliament,

is responsibte for management and the regulation function of the Authority is under the Director-

Generat.

As a young institution,the Authority was faced by a number of chattenges.These inctuded inadequate

human capitaL, budgetary constraints and underdeveloped systems.This was mainly due to the de-

Linkage from the NationatTreasury and taking cognizance ofthe expanded mandate ofthe Authority

under the Act, which required extra funding to enforce, at a time when demand for resources, by

other government Agencies, was at peak leve[.

Against this back drop,the Authority continued to focus on its key mandate of driving the competition

process thereby creating a conducive environment for investment, economic arowth and protecting

consumers. However,faced with the real.ity of dwindl.ing resources,the Authority embarked,towards

the last haLf of the reporting period, on devetoping a Strategic Ptan that is al.igned to both the

dynamic operating environment and the strategic priorities of the Government as outlined in the

Kenya Vrsion 20i0 and atso the Constitution.This process is being benchmarked on relevant regionaI

and internationaI best practices.



Chairman's Statement (continued)

ln addition,during the period,the Board oversawthe setting up of frameworks,requisite structures,
policies and operationaI procedures that would enable the Authority to achieve exemplary
performance in [ine with its mandate. Towards this, these attendant regulations and enforcement
toolkits were regutarly evaluated in order to ensure that any gaps are identified and relevant
corrective measures put in ptace.

Lastty,atthough the chatlenges were many,the Authoritytook them as exciting interludes in pursuit
of our goats and objectives during the year.This was made possible bythe commitment of atl Board
Members and the entire staff and atso their appreciation of the environment we were operating
under,which facilitated prudent utitization of the resources, both human and capita[,at our disposaI
whi[e a[so adhering to the principles of corporate governance.

As we move forward, I ptedge my and atso the Board's continued commitment to ensuring
achievement of our targets. Atso, we wi[[ continue engaging with aLt the Authority's stakeholders as

an imperative in sustained input and support.

David Otieno Ongbto
Chairman
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At tlre regionol level,the Autlrurity ltntticipated in review
of the intplenrentation of the Eost Africon Crsrntnunity'
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It is with great p[easure that I present this AnnuaI Report for the FinanciaI Year 2072/2015. Despite

the Agency's nascent age, we continued to execute our mandate of promoting and safeguarding

competition in the nationaI economy and protecting consumers from unfair and misleading market

conduct.

The Act establ.ishing the Authority came into force on 1" August 2011,through the Gazette Notice

No. 59 of 24,h June,2011, after the Government Performance Contracting cycle had been executed.

Nonethetess, to enab[e the Authority execute its mandate in the FinanciaI year 2012-2013, and

to ensure we are guided by Performance parameters, the Management devetoped the Activities

Review and Budget Outl,ook Paper (ARABOP),which was approved by the Board in October 2012.The

ARABOB in summary, focused on concretizing the requisite infrastructure to support the Authority

achieve its mandate.

The ptanned activities under the ARABOP included:-

t . Establishment of infrastructure and human capacity. These included acquisition of adequate

office space, requisite ICT infrastructure and enhancement of human capitat; both numbers

and skiU.s;

2. Enforcement through awareness creation, buiLding coatitions, investigations of restrictive trade

practices, consumer issues and anatysis of mergers.

The Authority was also to conduct studies in some prioritized sectors and;

3. Advisory and Advocacy initiatives aimed at facilitating review of legistation that act as

impediment to contestabil.ity in some setected markets.

The Authority focused main[y, though not overlooking others, on sectors which have higher impact

on the vulnerable members of our society. These initiatives were proactive efforts aimed at

determining the contestabil.ity of the sectors, detect any restrictive trade practices and consumer

protection infractions and thereafter recommend apposite intervention options.

Al.so, during this period,the Authority witnessed a substantiaI increase in its workload (apptications

and cases),which to a greater extent, is attributabte to the awareness initiatives, more so,tarqeting

the business stakeholders. SpecificaLLy,the year saw a surge in the number of merger notifications

and restrictive trade practices (RTP) cases. Merger notifications reached a record high of sixty-five
(55)white seventeen (17) RTPs cases were handled.These included some high profi[e and complex

mergers like that of Toyota Tshusho Corporation and CFAO.
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DI RECTOR G EN ERAIIS STATEM ENT(continued)

Furthermore, the Authority recorded a modest number of consumer protection cases, which could
be attributed to the lack of awareness of the new mandate. This situation, unfortunatety, was

exacerbated by inadequate funding to ro[[-out adequate awareness creation programmes.

Premised on the fact that competition enforcement is also awake to the pub[ic interest issues,

the Authority granted three (3) exemption app[ications from the provisions of Part lll of the Act.
The exemptions were granted in the franchise concession, airline and Stadia management services
markets.

To enhance ctarity,predictabilityand transparency in its enforcement mandate,which is a prerequisite
for any investor, the Authority developed various guidelines and other enforcement toolkits. The
guidelines facil.itated in reduction of transaction costs by investors, while the toolkits enhanced

the Authority's efficiency in handting cases. This Led to minimization of resources deptoyed in

case analysis. A[so, the Authority was able to secure adequate office space and infrastructure and
enhanced its human capacity through Secondment, competitive recruitment and skitls deve[opment
in itiatives.

At the regiona[ leve[, the Authority participated in review of the impLementation of the East African
Community Common Market Protocol; developing a framework to facititate operationalization
of the East African Community Competition Act, 2006, and the C0MESA RegionaI lntegration
lmplementation Program (RllP).Atso, under the Africa Competition Forum (ACF) it participated in

activities aimed at increasing trade inflows in the Regional Economic Communities in which Kenya

is a member.

ln order to improve our human capitaI productivity,and therefore faci[itate the Authority in buil.ding

a competitive economy as envisaged in the Vision 2030,the Authoritywi[[ continue to embrace the
concept of Result Based Management and ensure that agreed performance targets are met. We

wish to witness that the effectiveness of the Authority witl undoubtedty be enhanced when the
Auth o rity's Strate g i c Plan (2073 / 2074 -2076 / 2077 ) is f u [[y i m p [e m e nted.

To guide and accelerate the aforementioned, I wish to request for enhanced cooperation from a[[
stakeholders so that we can continue to achieve our noble goal of creating competitive production
and distribution structures and to e[iminate any form of anti-competitive practices and unfair
business practices.This is because the Authority recognizes that successfuI execution of its mandate
depends also on the cooperation and commitment of key stakehotders. Towards this,the Authority
wi[[ therefore continue buitding coalitions with the retevant stakeho[ders to ensure that the p[anned

activities are implemented within the Limited avai[ab[e resources.

Achievements during the period

ln [ine with ARABOP,the Authority's focused on enforcement in high impact sectors and, in these
formative stages adopted a problem solving approach rather than case-centric approach in making
markets work.This was executed through its technicaI and support services Divisions as illustrated
betow.

Mergers and Acquisitions Division

The Mergers Division advises in regard to Parts lV (Mergers) and V (control of unwarranted
concentration of economic power) of the Act. Specifical.Ly, the Division:-
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. Analyses and advises on a[[ mergers notifications;

. lnvestigates a[[ mergers that may have been consummated without approval and makes

recommendations, and;

. ldentifies and analyzes unwarranted concentration of economic power.

A merger is defined as an acquisition of shares, business or other assets,whether inside or outside
Kenya, resulting in the change of controI of a business, part of a business or an asset of a business

in Kenya in any manner. Each of the undertakings involved in a merger must notify the Authority
of the proposaI in writing or in a prescribed manner (Merger Notification Form) and attach the
requisite documents which include Sa[e Purchase Agreement and Audited FinanciaI Statements for
the preceding three (3) years.

ln making determinations,the Authority is guided bythe criteria set out under section 46(2) of the
Act.The criteria can be summed up as

(i) SubstantiaI Lessening of Competition criteria, and; the PubLic lnterest Test.

(ii) The Act provides that in making a determination in respect of a proposed merger,the Authority
may either give approvaI for imptementation, dec[ine to give approvaI or give conditionaI
approvaI which may inctude divestiture and behavioraI remedies.

It is important to note that mergers can increase efficiency, leading to benefits such as lower prices,

greater product choice and higher quaLity services. However, it is also pertinent to be alive to the
fact that mergers can also lead to substantia[ lessening of competition and therefore the Authority
pays close attention to such mergers.

f he 2012/2013 financiaI year saw an upsurge in the number of mergers reviewed. Thus during this
period, the Authority handl.ed sixty-five (55) merger notifications which originated from across at[
the sectors of the economy.lnc[uding these,was one (1) case of unauthorized merger consummation,
and another of unwarranted concentration of economic power.

Trends in Merger Notifications according to Sector

Out of the totaI number of mergers notified, the fotlowing sectors had the greatest notifications, as

shown in Table 1 and Chart 1. Tourism and Hospitality-7,1C1-7, Retai[-5, Mining and Exploration-4,

FinanciaI services-4, Health-4, and Motor vehicte-4, among other sectors

Table 7

6 9Retail

Aqriculture 3 5

4 6Mininq & exploration
4 6FinanciaI services

4 6Aviation
3 5I nsurance

ICT 7 77

7 2Transport
4 6Heatth

7 7lTourism & Hospital.ity

2 3Rea[ estate

Motor vehicle 4 6

3 5Media

3 5Energy

2 3Manufacturi nq

Distribution & marketinq 2 3

9Others 6
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Chart 7: Mergers notifications per Sectors

Distribution &
Marketing,

Manufacturing,

Energy, 5o/o

Retail,

9o/o

Media 5olo

Agriculture,
5o/o

Motor Vehicle,
60/o Financial

Services,

60/o

Real Estate,

3o/o
Aviation,

60/o

Tourism &

Hospitality,
11o/o

lnsurance,
5o/o

Health,
Transport,

2o/o

ICI
11o/o

Al.l. the specific mergers notifications during the period under review are provided for in Annex 1.

Taking into account the high number of merger applications, and most of them were found to be

benign to the competition process,the Authority, in the coming financiaI year,wil.t introduce mergers

thresholds, in order to direct its enforcement in areas of high impact.

Others,
9o/o

60/o
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We wish to highl.ight the foltowing cases analyzedlinvestigated by the Division:-

Acquisition of CFAO byToyota Tshusho

This was a gtobal, merger invotving Toyota Tshusho Corporation fl-TC) and CFAO. TTC, through its subsidiaries

in Kenya is active In the distribution of motor vehictes. Currently,Toyota Kenya Limited distrlbutes new Toyota

vehicLes (passenger cars as wetl as tight commercial vehictes) and Yamaha motorcyctes from TTC. lt a[so deats in

repailmaintenance services and distribution ofToyota spare parts.

DT Dobie was a futty owned (100%) subsidiary of CFAO and incorporated in Kenya. lt distributed the fotLowing

brands of motor vehicle: Nissan, Mercedes, Chrysl.erleep/Dodge and Renault. lt operated its motor vehicte

distribution activityvia three dealerships which are located in Nairobi,Nakuru and Mombasa. ltwas also invotved

in the sale of spare parts, maintenance and repair of its brand of cars which it distributed.

The relevant product markets for the analysis of this transaction were found to be the markets for suppty of: -

PersonaI saloon cars divided into personaI saloon cars less than 1800cc; and personaI satoon cars above 1800cc;

Passenger commercial. vehictes; Light and medium cargo commerciat; heavy and prime cargo commerciaI vehictes;

motorcyctes; spare parts; and repair and maintenance of motor vehictes.This market definition was informed by

the factors that influenced customer choice.These inctude fuel capacity of vehictes,the usage, maintenance cost,

speciaI vehicte features, durabiLity and comfort.

After anal.ysis,the markets which tended towards dominance were: - (i) the market for the suppty of satoon cars

bel.ow 1800cc,and; (ii) the market for suppl.y of saloon cars 1800cc and above.The acquiring undertaking,TTC,

through Toyota Kenya had 44.5% of the market for the suppty of saloon cars betow 1800cc, CMC (31%), Simba Cott

Motors (11.6%) and DT Dobie (8.6%). The resuttant market share of TTC after the merger was to be 53.1%, which

woul.d Lead to dominance.Atso in some markets Like the market for medium cargo commerciaI vehicles Simba Col.t

had 57.8o/o market share and Generat Motors East Africa (GMEA) had 30.4% in the same market. ln the market for

new passenger commerciaI vehictes GMEA had 40.3% and in the market for heavy cargo commerciaI vehictes,the

market share was 23.3o/o for CMC and 22.8o/o for Tata Africa.

ln the market for suppty of saloon cars 1800cc and above,the acquiring undertaking,TTC,through Toyota Kenya

Led by controtting 41.4%, CMC(22.7%) and DT Dobie(17%). The post-merger market share of TTC was 58.4% and

therefore teads to dominance. Based on the foregoing, the Authority authorized the proposed acquisition on

condition that the future conduct of DT Dobie Limited and Toyota Tsusho Corporation in the markets for saloon

cars do not infringe any provisions of the Act. To ensure this, the Authority wil.t be cLosel.y monitoring the market.

Merger consummated without authorization

Proposed acquisition of Synovate by lpsos

The above transaction came to the attention ofthe Authoritythrough various sources which indicated that lpsos,a

French based research firm had acquired Synovate. ln addition, it woutd change its name to lpsos-Synovate,where

Synovate has had a strong presence incl.uding Kenya,Tanzania, Uganda,Zambia,before ful.ty changing to lpsos.

Upon investigation by the Authority, it was estabtished that the transaction took ptace without authorization as

required under Section 42 ofthe Act.These undertakings therefore contravened the provisions ofthe Act and the

penal.ty for such offence as provided under section a2 (5) is imprisonment for a term not exceeding five years or

to a fine not exceeding ten mil.l.ion shil.tings or both. ln addition,the Authority may impose a financiaI penatty in

an amount not exceeding ten percent of the preceding years gross annuat turnover in Kenya of the undertakings

as provided for in section 42 (6).

Based on these investigations,the Authority forwarded the matter to the Director of Pubtic Prosecution (DPP) for

further necessary action. Subsequently,the DPP advised the Directorate of Criminal lnvestigations (DCl) to handte

the matter since they are the ones bestowed with the requisite capacity. Premised on this,and in order to facititate

investigations the Authority shatl. be interacting with the lnspector GeneraI of Potice to request for Secondment

of the DCI staff to the Authority.

ln addition, the Authority is considering proposing the review of the mergers provisions in the Act in order to
provide for administrative sanctions regime, in tieu of criminal provisions for mergers consummated without

approvat.
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Unwarranted Concentration of Economic Power

Unwarranted concentration of economic power is provided for under sections 50-54 of the Act. The
Authority identifies where concentration of economic power exists whose detrimental impact on
the economy outweighs the efficiency advantages, if any, of integration in production or distribution.
It does this by investigating any economic sector which it has reason to believe may feature one or
more factors relating to unwarranted concentrations of economic power. Market inquiries, studies
and research in the identified areas are conducted to inform the process. The Act provides, taking
into account the prevai[ing economy conditions in the country,the fottowing factors to be prejudiciaI
to the pubtic interest, if the effect thereof woutd be to:
. Unreasonab[y increasing the cost retating to production, suppty, or distribution of goods or the

provision of any service;

. Unreasonably increasing the price at which goods are sotd, or the profits derived;

. Lessening, distorting, preventing or [imiting competition in the production supply or
distribution of any goods or the provision of any service;

. Resulting in deterioration in the quaLityof anygoods or in the performance of anyservice;or

. Resutting in an inadequacy in the production, suppty or distribution of any goods or services.

Lafarge and East African Porttand Cement Company (EAPCC) Limited

The Authority guided by provisions of section 50 of the Act, had been reviewing the structure of production
and distribution in the cement sector in Kenya. This was aimed at determining any existence of unwarranted
concentrations of economic power whose detrimental impact on the economy out-weighs the efficiency
advantages. Pretiminary findings were that Lafarge:

i). ControLted a large share of the cement market in Kenya (approx.55.43o/o),and

ii). Had representation through two (2) Directors in the EAPCC Board.

The Authority was of the view that this high market share and the directorship of Lafarge in key strategic
committees (Iender &Procurement oversight and Technical Committees) in EAPCC exhibited features of
unwarranted concentration of economic power. This arrangement would unreasonably lessen, distort, prevent
or timit competition in the production, suppLy, or distribution of cement in Kenya. The Authority consequently
invoked section 51(2) oftheAct and convened a Hearing Conference attended by Lafarge and EAPCC.

ln order to inform the decisions of the Authority furthel inquiries/benchmarking initiatives are continuing and in
particular, a regionaI cement study is being conducted across six (5) East and Southern African countries namety
Kenya, Tanzania, Zambia, South Africa, Botswana and Namibia.

ln addition to the above activities and in order to create certainty white enhancing requisite
information coltection,the Division deve[oped Merger Notification and ConfidentiaLity Claim Forms.

ln addition, towards the end of the period, the Division embarked on the process of developing
guidelines such as market definition, merger threshotds and pubtic interest guidelines. This witl. go

a long way in minimizing transaction costs through enhancing predictabitity and transparency in
the Authority's merger enforcement process.

Advisory Opinions provided through the Division

The Division received a number of inquiries regarding merger transactions. The inquiries were
responded to promptLyand appropriately.The opinions were based on the information received or
submitted to the Authority. ln most of these transactions, it was a reorganization of internaI business,
and some other transactions did not fa[[ under the purview of the Act. The advisory opinions are
hightighted in Annex 2.

Lastly, in some specific mergers notification anatysis the Division interacted with other internationaI
agencies. These inctuded the Competition Commission of South Africa (CCSA) in the proposed

acquisition of Pfzer by Nest/e and European Union in the anatysis of Toyota Tshusho and CFAO merger.
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ln addition, in the internationaI forum,the Division shared our experiences in merger anatysis and

atso contributed to devel.oping internationaI best practices by responding to questionnaires under

the auspices of lnternationaI Competition Network (lCN).

Enforcement and Compliance Division

i). The Division contributes to the mandate of the Authority through investigating and advising

on cartels and abuse of dominance. Specifica[ty,the Division:

iv). lnvestigates cases relating to restrictive agreements (cartel.s);

v). lnvestigates cases retating to abuse of dominant position;

vi). EvaLuates apptications for exemption from the provisions of sections 21 and 22 of the Act

which respective[y relates to agreements and activities of trade and professionaI associations.

Restrictive agreements inctude agreements that:-

i). directl.y or indirectty fixes purchase or selting prices or any other trading conditions;

ii). divides markets by altocating customers, suppliers, areas or specific types of goods or

services;

iii). involve collusive tendering;

iv). invo[ve a practice of minimum resa[e price maintenance;

v). [imits or contro[s production, market outlets or access, technicaI development or investment

vi). appl.ies dissimiLar conditions to equivatent transactlons with other trading parties, thereby
pl.acing them at a competitive disadvantage;

vii). makes the conclusion of contracts subject to acceptance by other parties of supplementary

conditions which bytheir nature or according to commercial usage have no connection with
the subject of the contracts;

viii). amounts to the use of an intellectuaI property right in a manner that goes beyond the limits

of LegaI protection;

ix). Otherwise prevents,distorts or restricts competition.

On the other hand, the Act defines "dominant undertaking" as an undertaking which:-
. produces, suppl.ies, distributes or otherwise controts not less than one-hal.f of the totaI goods

of any description which are produced, supptied or distributed in Kenya or any substantiaI part

thereof; or

. provides or otherwise controls not less than one-haLf of the services which are rendered in

Kenya or any substantiaI part thereof.

Acquiring dominance is not an iLl.egatity, but the abuse of that position is what ls prohibited.

Abuse of a dominant position inctudes:-

i). directLv or indirectl.y imposing unfair purchase or seLting prices or other unfair trading

condltions;

ii). Limiting or restricting production, market outlets or market access, investment, distribution,

technicaL devetopment or technologicaI progress through predatory or other practices;

iii). appl.ying dissimitar conditions to equivatent transactions with other trading parties;

iv). making the conclusion of contracts subject to acceptance by other parties of supptementary

conditions which bytheir nature or according to commerciaI usage have no connection with
the subject-matter of the contracts; and

v). abuse of an intellectuaI property rights.
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As mentioned earlier on, the Division handted seventeen (17) restrictive trade practice cases

in various sectors three (5) exemption cases and three (3) advisories. Majority of the cases were
from manufacturing and communications (both at 20%) and agricutture (at 75o/o). The Division also
conducted investigative studies in the cement and Liquefied Petroleum Gas (LPG) sectors.The specific
cases handled, sectors and status of each case are as shown in Annex 3.

Chan 2: Sector lnvestigated

Enetgy,5o/o TransPort, 200lo

Health, 5olo..

Manufacturing
20o/o

15o/o

Agriculture, 150/o

Telecommunication
2oo/o

As an initiative of easing data/information collection the Division devetoped Exemption Apptication
and General Comp[aint Forms. lt atso embarked on devetoping Exemption Regulations.

Some of the major matters handLed bythe Division are as summarized below:

RECOMMEDATION BY PHP CONSORT]UM TO ITS MEMBERS TO REVIEW CHARGES FOR HEALTHCARE

SERVTCES

i). The Chairman of Kenya Private Health Care Providers Consortium (PHP) wrote to the Association of Kenya

lnsurers indicating that the private hospitats may be forced to adjust their prices upward by 20%. According

to Consortium private hospitals were under pressure to raise the sa[aries oftheir doctors and nurses to match

the increase in atlowances and salaries of doctors emptoyed by the government and costs of rising services

and goods.

ii). According to the data avaitabte from the Ministry of Health there are 5,129 heatth facil.ities in the country
2,277 were in the private commerciaI sector,792 are non-profits,and 2,120 were in the pubtic sector.Therefore,
the private sector accounts for more than 50% of the heaLth faciLities that were in the country.

High Highl.ights

i). The practice of recommending prices by Trade Associations fatls under the ambit of the Act. Specifical.l.y

section 22(b) (i) of the Act apptied to the conduct. The section prohibits, "the moking, directly or indirectly of
recommendotion by o trode association to its members or to ony cLoss of its members which reLates to the prices

charged or to be charqed by such members or any such cLoss of members or to the morgins included in the prices

or to the pricing for,nula used in the calcuLation ofthose prices.

ii). The practice of recommending the percentage by which fees may be revised by private hospitats was

therefore a restrictive trade practice and would deprive consumers of heal.th care services the benefits of
price competition.

iii). lt was observed that it is not iltegaI to raise rates/prices individualty in response to market dynamics. However,
it is itLegal. to adjust them in a concerted manner.

iv). ConsequentLy, the Authority issued an order and demanded the Consortium to rescind its recommendation
and provide proof.The Consortium comp[ied.

v). The decision resutted in protection ofthe competition process in the private health care sub sector,therefore
safeguarding the consumers from high cost of heatth care services.



Exemption of the Agreement Between Sports Stadia Management Board (SSMB) and Coca-

Co[a East and West Africa (CCEWA) Limited

1. The Sports Stadia Management Board (SSMB) is a State Corporation whose mandate inctudes management,

maintenance of as wetL as marketing sports facitities in Kenya and maximizes their utitization.

2. Coca Cota Centrat, East & West Africa Ltd (CCEWA) is a subsidiary of the Coca Cola Company and carries out the

activities of bottl.ing and marketing carbonated and non-carbonated soft drinks in the country.

3. The parties sought for exemption,for a period of one (1) year in regard to:

. Exctusive rights to brand Nyayo Sports Comptex covering the Main Stadium,the Aquatic Centre and the

Basketbal.t and Handba[[ courts;

. The sote and exctusive rights to provide non-atcoholic, non-carbonated and carbonated beverages during

events atthe Stadium in respect of which SSMB has control. ln consideration of the rights granted CCEWA

was to pay a tota[ of Kshs.15 mittion.

Key Highl.ights

l. The arrangement involved two parties which were in a verticaI relationship since SSMB owned the facitity,

which was to be Leased out to CCEWA and was therefore in the jurisdiction of the Act.The proposed arrangement

was prohibited under section 21 of the Act untess exempted based on section 25 of the Act.

2. The retationship between the stadium owner and the concessionaire was one in which a franchise (rights) was

sotd bythe stadium owner to the purchasing concessionaire in exchange for a consideration.

3. ln terms of the arra ngement, articles of com merce were to be so [d to sports spectators a nd events pa rticipa nts

in the stadium during events managed and controlted by SSMB in Nyayo National Stadium.

4. The agreement contained the fottowing restrictive ctauses:

. Appointment of CCEWA as exctusive branding rights sponsor;

. SSMB not to grant the rights to ccEWAs competitors;

. SSMB not to appoint a competitor of CCEWA to be a sponsor or official supptier of the venue.

5. Notwithstanding the above, the Authority considered and conctuded that the Agreement was necessary and

indispensab[e because:

. SSMB woutd be facititated to finance the costty infrastructure development required to bring the sports

facil.ities in Kenya to a reasonable standard,to the benefits ofthe pubtic;

. SSMB would access funds for the devetopment of sports services in Kenya hence preventing dectine of

the industry;

. Sports generate muttiptier effect since it provides opportunities for advertising,event organization and

devel.opment of athtetes who may represent the country in internationaI events; and

. Sports also generate employment opportunities, especiatLy for the youth ; and

. Sports events afford the youth an opportunity to spend their leisure time in a beneficial way as they ptay

or watch games;

. Premised on the above,the Agreement was exempted from the provisions of section 21 ofthe Act for a

period of one (1) year.
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Advisory opinion on Exclusive mining rights agreement between Pokot County
Council and Cemtech Limited

Cemetech Limited entered into Memorandum of Understanding with the then County Councit of Pokot. They

consequentty apptied for exemption under the provision of section 21 of the Act. The satient features of the

agreement were:

t

That Cemtech be granted ninety nine (99) years exctusive mining rights in the Greater Pokot region;

The Cemtech Limited be granted ninety nine (99) years permission and authorityto access and extract

[imestone in al.t estabtished [imestone areas and those that may be identified in future in greater Pokot

District; and

That the CounciI was not allowed to give way leaves for unoccupied [imestone deposit areas vested in

the CounciI without prior consuttation with Cemtech or untiI after exhaustive mining and rehabil.itation

by Cemtech.

Key Hightights

1. The Authority, after the evaluation of documents/materials submitted, made the fottowing findings:

. ALthough the issue invotved grant of license,which the Council. had jurisdiction,the agreement had

the ramifications of forectosing exp[oitation of [imestone deposits by other investors in the greater

Pokot. SpecificaLty,the exctusivity period was too long and way beyond the internationaI best practice

Consequently,the Authority advised that it woutd be of much benefit to the Councit; the whote

Community and Kenya in generaI that such exclusive mining agreement are issued for a lesser period,

approximatetytwenty-five (25) years but open for renewat.

This area anticipates to witness a lot of activities especiatty after the discovery of oit in Turkana and

attainment of peace in South Sudan coup[ed with the anticipated actuatization ofthe LAPSSET project

hence need for many investors in the cement sector to cater for the anticipated construction boom.

That the [imestone deposits in Ortum, Sebit and Chepchoi were sufficient to cater for a cement ptant with

a capacity of 1 miLtion tonnes for over fifty (50) years. Therefore, it was the opinion of the Authority that

the Pokot area can accommodate more cement ptants, now and in the near future,which woutd assure

the Councit enhanced and progressivety escatated royatty fees.

ln addition, al.though Cemtech indicated that they intended to ptough back some of the profits to

the Community, under the socio-economic obtigations, the commitments were not hightighted in the

agreement. The Authority advised that it was prudent to hightight the commitments in the agreement in

order to facil.itate monitoring and evaluation.

Lastty,the Authority was categoricaL that the agreement shoutd have inctuded standard terms and

conditions to,anrong others; discourage hoarding and encourage active use ofthe mineraI rights.

This couLd have been actuatized by pegging and escatating royatty fees per unit area; mandatory

retinquishment criteria aimed at decreasing passive specutative practices,and; minimum investment

requirement and work obtigations.
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Consumer Affairs Division

The Consumer Affairs Division is charged with advising on enforcement of sections 55 -70 of the Act.

Specifical.ty,it investigates and advises on matters retating to misleading and fatse representations,

unconscionable conduct, and supply of unsafe, defective or unsuitable products, inctuding failure

by firms to observe publ.ic notices issued in respect of unsafe products, and prescribed product

information and safety standards. Through this Division, and as provided for under the Constitution,

the Authority is expected to pl.ay an important rote in protecting the consumer rights.

During the year under review,the Division handled six (5) cases.As highLighted in Annex 5,four (4) of

the cases retated to false and misleading representation while two (2) were defective goods cases.

Two of the cases were referred by a Consumer Lobby group. A[so, during the period, the Division

identified four (4) consumer bodies namety; COFEK, CUTS, Kenya Consumer Organization (KCO) and

Consumer lnformation Network (ClN)as contact institutions in regard to consumer issues.

Market inquiries

During the period, the Authority conducted market inquiries in two sectors as identified in the
ARABOP. We wish to highLight some of the pretiminary findings in the ongoing sugar sector;

Sugar Sector Study
The sugar industry contributes 3.2 per cent of Gross Domestic Product and overalt, it is estimated to support six

(6) mittion peopte who directty or indirectty draw their Livel.ihood from sugar-related activities. Therefore, the

industry serves the nationaI objective of creating jobs and weatth especiatty in the ruraI areas thus accelerating

socio-economic devetopment.

Based on the above, and in cognizance of several chatlenges facing the sector which inctude low capacity

utiLization, Limited usage and vatue addition of by-products, use of inefficient production methods at both the

farm and the factory the Authority initiated a two phase study. The main objective of the phase one study was to
gain a deeper understanding ofthe competition issues affecting the industry inctuding the market structure and

concentration, determinants of sugar prices at various leve[s in the value chain, geographic markets, entry barriers

and verticaI arrangements in the industry.This was to facititate the Authority in understanding the competition

dynamics in the industry,so as to inform phase two ofthe study.

This phase estabtished that the principaL determinants of ex-factory price of sugar inctude cost of raw materials

(52%), agricuttural overheads (26%), factory overheads (14o,6); and distribution and other support costs (8%).

Al.though the contribution of each item to ex-factory price varies from one factory to the other depending on

operationaI effciency,the cost of raw materia[s and agricultural overheads accounts for the [argest proportion in

most factories.

The phase two study was initiated towards the end of the year and this was to entaiI broader and deepened

research, invotving benchmarking Kenya, with other sugar producing countries across the East and Southern

African region. The preLiminary findings as reflected in the graph below shows that ex-factory prices of sugar in

Kenya are the highest in the said region.This,as per the study, has been occasioned by among others,trade barriers

as a resutt of the sugar licensing regime in the country. For instance, the study notes that atthough Tanzania

imports sugar from Zambia its prices are relatively lower than Kenya's. lt is expected that the study witl inform

the government's initiative to improve productivity and hence availabiLity of sugar in the country especiatty to

the vutnerabte members of the society.The graph below compares ex-factory prices in Kenya (Highest),Tanzania,

South Africa and Zambia.
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Advocacy and Awareness Creation lnitiatives

Mr. Stephen K.Kiptinness-Boord Member, Ms. !oyce Karanjo Ng'angh-Coulson Horney Advocates, Mr. Francis W.Koriuki-Director Generol,
Mr. Mahesh Acharya-Kaplan & Stratton Advocotes

The Authority, during the year, in its efforts to increase awareness and understanding of the Act,

interacted with the business community, professionals, Universities and consumers organizations,

among others. The foil.owing were some of the engagements during the year.

7. Sensitization Workshops and meetings

i). The Authority organized severaI sensitization and induction workshops and meetings

targeted at various stakehotders with the objective of providing a better understanding of

the Act and competition law and policy management in Kenya.

2. Competition law programme for students

i). The Authority with the aim of ensuring succession management through suppty of
competent human capitaI introduced the University of British Co[umbia, Sauders School of
Business,to the Strathmore and Nairobi universities with the objective of motivating them

to introduce courses relevant to competition poticy and [aw regulation.

3. Kenya Association of Manufacturers (KAM)Seminar

i). The Authority presented in a Seminar on Fair Trade Practices organized by'KAM.This had

the object of highl.ighting to atl KAM Members the provisions of the Act and the benefits of
Competition Law and poLicy in Kenya.

4. KAM-Authority Hal.f Day Workshop

i). The Authority also he[d a hal.f-day Workshop, in the Authority's premises, with some

members of KAM.The Workshop was aimed at interrogating the COMESA competition
regulations,their imp[ications to competition regulation regime in Kenya and Business

environment and chart the way forward.

5. Kenya SchooI of Law

i). The Authority presented a paper on Competition PoLicy in Kenya, East African Community

and COMESA competition [aws. The main objective of the workshop was for the students

and other invited participants, especiatty the law firms,to appreciate the nationaI and

regionaI competition [aws.
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5. lnternationaI Conference on lnternationaI Poticy and Research and Business Leaders

i). The Authority made presentations on the COMESA and EAC competition laws during
the conference organized byTrust Africa,lDRC and CRDI whose objective was to create
enab[ing environment for sma[[ and medium enterprises.

7. Atso,the Authority provided various advisory opinions to corporates and law firms with regard

to COMESA Competition Regulations. The issues in which the Authority advised ranged from;
domestication of regutations to interactions between the regionaI and nationa[ [aws.

8. The Authority also participated in the observation of the Wortd Consumer Rights Day hetd on

15th March,2013.

lnternationat Affairs Unit

During the year under review,the Authority participated and articulated Kenya's position in various
regionaI and internationaI forums.These incLuded the lnternationaI Competition Network (lCN),the

United Nations on Trade and Development (UNCTAD), Organization for Economic Co-operation and

Devetopment (OECD) and World Trade Organization (WTO).ln addition,the Authority participated in

various benchmarking activities aimed at promoting and appl.ying the best practices to its activities.

For examp[e, the Authority has borrowed heavily from ICN products such as in setting merger
threshotds and developing various guide[ines.

Regional,Ly,the Authority articulated Kenya's position in East Africa Community (EAC) and Common

Market for Eastern and Southern Africa (COMESA). Specificatl'y:

a) The Authority has continued to ptay an active role in providing the technicaI expertise towards
the initiatives that are geared towards operationa[izing the EAC Competition [aw.These
include capacity buiLding in Partner Member States and creation of awareness.

b) The COMESA Competition Regutations (CCRs) commenced in January,2013. However, despite
the commencement, a number of chaltenges have been encountered in their imptementation.
These inctude the process of domesticating the regutations at nationa[ levet, undefined merger
thresholds,very high merger fil.ing fees and the issues retating to uneven development of
competition [aw in the COMESA region.The Authority has continuous[y offered advice as an

endeavor to minimize the highl.ighted chaltenges.

The Authority, under the African Competition Forum (ACF), a forum that seeks to promote the
adoption of competition principles among the African countries in order to alleviate poverty, is

conducting research in sugar and cement sectors with five other countries (Zambia, South Africa,
Botswana, Namibia and Tanzania).

This research is aimed at appreciating trade in-flows within the region and hightighting what
negativety affects the same in order to minimize these external.ities. ln addition, it is expected that
the Authority wit[ concurrentty be deepening its capacity in research.

The Authority atso contributed in the pubLication of the Gl.obat Competition Review's 2072/2013
Handbook of Competition Economics and the Euromoney Yearbook's Competition Antitrust Review

2012.These two pubtications provide a comprehensive overview of internationaI competition [aws

world-wide and also the enforcement activities of the various competition agencies.

ln addition, the Authority hosted a delegation of the Anti-Monopoly Bureau of China. The meeting
had the objective of initiating bitatera[ discussions on competition enforcement through capacity
buil.ding and non-confidential information sharing. A[so, Bowman & Gitfil.tan Advocates of South

Africa visited the Authority and discussed the recent devetopments of Competition poLicy and law in
Kenya. Lastty, Prof. Thomas W. Ross, from University of British Co[umbia, Canada, visited the Authority
and held discussions with respect to competition enforcement in Kenya and Canada.



Human Capitat and Infrastructure Development
Human Resources and Development Unit
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The Authority Staff
During the period, the Authority had a totaI of thirty two (32) staff members out of these Seventeen

(17),approximatety S3Y,,were femates. This far surpassed the Constitutional requirement of 30o/o

gender ru[e.The staff were distributed as perthe lnterim organization structure,depicted be[ow:-
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The County distribution of the staff was fairly even as depicted in the pie chart be[ow

11%

I Meru

Kakamega

I Kisii

I Murangh

I Kitui

I Homa Bay

t Baringo

! Embu

I Nairobi

I Kiambu I Vihiga I Nyamira

I Makueni {t Machakos Nyeri

I Kirinyaga I Nyandarua

As we move forward, the Authority wi[[ endeavor to maintain the gender parity and County batance

as it continues building human capitat capacity.ln regard to the age distribution of the staff,94%is
above thirty-five (35) years. Consequentty, in the coming years,the Authority wi[[ rollout de[iberate
initiatives to bridge the age imbatance.

As required by the Constitution, at[ appointments in the Authority were conducted through
competitive processes. These included Members of the Board. Atso, the Director-GeneraI and two
other Senior Staff Members were atso recruited competitiveLy and subjected to vetting by bodies
such as Parliament, EACC and NlS.These initiatives sha[[ be the guiding principles of the Authority
in order to safe guard the National values and principles of Governance.

ln Novembet 2072, the Authority relocated from Bima House, Harambee Avenue, to the current
location. The offices meet the requirements of OccupationaI Heatth and SafetyAct,2007.

During the period various staff attended both technicaI and non-technical programmes ranging
from deepening of technical skilts to management courses. ln regard to staff discipl.ine, apart from
few soft ski[[s issues which were handled at the shop levels there were no major reported cases.

Mr. Anthony M. Njagi - Human Resource Development Unit, Mr. tohn K. Doino - Enforcement Division, Mr. Roben l. Mbaroni - Finance Unit,

Mr. Benson O. Nyogol - Enforcement Division, Mr tohn N. Mwongi - Consumer Division
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Finance and Administration

During this period, the Authority was allocated Kenya ShiLl.ings Two Hundred and Fifty-two

MitLion (Kshs. 252 Mil.tion), under the NationaI Treasury Vote. The allocation was specifica[[y

under the Monopolies and Prices Division Head. This arrangement was necessitated by capacity

underdevelopment chatlenges in the Finance and Procurement functions of the Authority. Due to

these chaltenges, the futl. budget allocation was expensed and accounted for under the National

Treasury.The Authoritywoutd from the forth coming period manage and account for its budgetary

attocation i nctud i ng, preparations of separate fi nanciaI statements.

lnternaI Audit and Risk Management

The lnternaL Audit Unit appreciates that the Authority being a young agency requires sustained

checks arrd batances to ensure that internaI control systems are in place and appl.ied across a[[

its operations. Towards this end, the Unit carried out regu[ar reviews on the Authority's systems,

procedures and poticies and proactivety engaged the management in addressing inherent gaps

and weaknesses. The Unit atso evaluated and provided assurance on reliability of management

initiatives and assets utilization, among others.

ICT Unit

The Authority vatues lT as a means of enhancing efficiency and creativity in service delivery.Towards

this, the Authority ensured that the ratio of computers to staff is 1:1. However, to keep abreast with
the rapid technologicaI changes the Unit regu[ar[y reviews both hardware and software needs to

ensure they are up to date.

ALso the Unit enhanced communication and accessibil.ity through creation of Wi-Fi Hot spots and

expanded the infrastructure of the LocaI Area Network and internet connectivity in our new offices.

ln addition,lntrusion Detection/Prevention Systems (CCry Biometric, Motion and Smoke Detection

systems) were instatled.
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Ms. Beldne A. Omolo - Consumer Division, Ms. Stella A. Onyoncho - Mergers & Acquisitions Division, Ms. Millicent Mut iithi - ACF

Ms.lone Koech - DG's ffice
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Chatlenges

Notwithstanding rea[ization of the above milestones, the Authority faced severaI cha[[enges,
particu[arly the ones inherent to young Agencies. These cha[[enges can be c[assified into the
fotlowing broad thematic areas:-

a) Human Capital:The establishment was not optima[,taking into account the expanded mandate
under the Act. This inctuded both front and back office staff and was further exacerbated by

demand for skitls devetopment for the existing staff, especia[[y in areas of merger simulation;
forensic investigations, and; consumer protection. Secondty, the Lengthy process of vetting and
absorbing the staff deptoyed from the mainstream Civil Service eroded the staff morate. Also

there existed indispensable need of re-engineering the Authority in order to deepen dynamism
and fresh cutture to enhance productivity and efficiency further.

b) Budgetary constraints: Al.though the resource allocation from the Exchequer increased from
Kshs. 52 Mil.Lion to Kshs. 252 MiLtion in the period, this was quite a minimaI allocation taking
into account the Country's GDP of 33.62 bitl.ion US do[[ars,as at December,2172.This minimaI
budget, especiatty, at the formative stages of the Authority hampered the actualization of
some activities, particutarty of buiLding the requisite infrastructure and human capital. This
situation was further compticated by the difficul.ties in generating revenue internatly without
seeming[y affecting the investment c[imate. The high threshotd and convoluted process to
access development partners'support atso slowed initiatives geared towards ameliorating the
situation.

c) Underdevetoped Systems:The deLinking of the Authority from the NationaI Treasury demanded
the Authority to develop its various systems requisite to manage its resources (finances and
human capitat) in order to ensure efficient and prudent utitization of these resources. The
adoption of these systems was delayed by various factors ranging from the lengthy process of
populating the Board, subsequently del.aying the process of recruiting the staff to champion the
adoption and rolling out of these systems.

d) The Expanded Mandate under the Act: Although the expansion was a necessity and therefore
justified, it demanded for expansion of the current establishment and atso deepening of human
resource skiLl.s - specificalty in consumer protection and legaI affairs. The expanded mandate
also required up-scating the awareness creation initiatives in order to facilitate the regulated
to appreciate their obligations and the consumers, incLuding potentiaI market entrants, to
understand thgir rights under the Act.To comptement this,there was undisputed need to support
a strong consumer movement in the country which in the long-run would be expected to act as

the Court of First lnstance before the consumer matters are escalated to the Authority.This was
expected,and atso going forward,to not on[y enhance private enforcement but atso minimize
the Authority's enforcement budget.

e) Formative stage cha[[enges: As a young Agency, the Authority required to buitd and sustain
credibitity and visibitity in these formative years. lt required prioritization and focus on activities
that have a higher impact on a larger percentage of the society. This wou[d facilitate the impact
of the Authority's interventions to be visibte in most househotds of our economy and cou[d
be bolstered further by buiLding a corporate image and a dynamic culture. Towards this, there
was acceleration of initiatives aimed at buil.ding coatitions with atl. stakeholders and coupled
with development of guide[ines and appropriate legislation to enhance transparency and hence
predictabitity in decision making. Unfortunatety the above was stowed by Lack of a competition
culture in the economy.

f) Gl.obal.ization and RegionaI Economic Communities (RECs): The Authority was faced with the
reality of borderless markets whi[e the Act's jurisdictionaI compound did not extend beyond
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borders. Lack of framework or criteria of sharing information between the Authority and the
upcoming Regional Economic Communities (RECs) Competition Agencies, not to mention the
need to ensure provision for exchange and handling of confidential information compounded

this situation further. This created uncertainty to the investors who intended to invest in the
RECs through mergers. The other cha[[enge was in regard to different leve[s of competition
law development and priorities among RECs Members leading to creation of non-tariff barriers

to the detriment of trade, especia[[y for our exports. This reatity demanded efforts towards
actualizing advocacy activities across borders.

g) Requirements of the Constitution: lmplementation and specifica[[y devotvement of the
Constitution meant less budget support from the Exchequer. Hence need to rationalize the
Authority's activities. On the other hand, the Constitution sets a high threshold in regard to
operations of the Authority, including other government agencies. These include enhancing

transparency and accountability; leading to demand for pubtication of guide[ines and other
regutations to support the enforcement of the Act in a transparent and predictab[e manner.

Secondly, the devolvement of the Government to the Counties demands the presence of the
Authority in the Counties and at the same time actualize the performance management systems

(PMS) to enhance service delivery. Moreover, the ConstitutionaI requirements demand the
Authority to devetop systems to insulate it from risk of integrity issues. At[ the above required

adequate budget outlay.

h) lnformation Asymmetry: The cost of accessing information, in regard to time invotved, was

enormous. This chatlenge was exacerbated by continuous dynamism in the market especialty

invotving the new economy. lt therefore required continuous staff skiLl.s deve[opment to facilitate
analysis of competition cases and collection of information inc[uding adequate resources outlay
to develop knowtedge management systems.

i) Overl.apping Jurisdiction: The Authority has some overtapping rotes with some of the sector

regulators. Al.though the Act provides that the Authority has primary jurisdiction in at[

competition and consumer welfare matters, lack of cooperation from some sector regulators led

to increased transactions costs for the regulated and also increasing the risk of contradictory
decisions emanating from two government agencies.

Way Foruard

Premised on the foregoing chatlenges,the Authority's Board, Management and the entire staff are

focused on making the year 2073-74 more successfut. ln this regard, speciaI attention wit[ be given

to achieving the foLtowing key activities:-
i. FinaLizing and [aunching the Authority's Strategic PLan 2073/2074 - 2076/2017 which witl.

provide the performance road map for the next four years.The Ptan wil.L be predicated upon

the need to prioritize and atso manage the minimal resources,whi[e ensuring visibiLityand
enhanced performance. ConsequentLy, the Authority's AnnuaI Work P[ans for the subsequent

four (4)years wit[ be derived from this Plan;

ii. Development of the requisite working templates inc[uding retevant guidetines, procedures

and poticies and the Forms necessary for imptementing the Authority's mandate;

iii. Prioritization of resources and cases to facilitate better utilization of avai[able resources by

focusing on cases which have high impact on the economy and which wi[[ act as deterrents
for firms especiatly in concentrated sectors;

iv. Generate rules and regutations to manage carteI investigations;

v. Facilitate investment in the Kenyan market by creating a fair play ground for businesses

through timety and objective determinations and decisions ;

vi. Buil.ding human resource capacity through recruitment of staff with the requisite ski[[s
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and also ensuring their retention by motivating them through various initiatives including
welfare and learning growth programmes;

vii. EstabLishing cooperation framework with specific and retevant sector regulators in order to
address the issues of cooperation and sharing information;

viii. Undertaking awareness and advocacy activities in order to entighten stakeholders about the
ro[e and mandate of the Authority as wet[ as the stakeho[ders'obtigations and ro[e unCcr

the Act. This initiative wit[, among others, re-ignite the emergence of stronq and vrorant
consumer movement in the country;

ix. Engaging more with development partners to huitd coatitions and partnerships in buitding
capacity (human, regutatory framework, systems and capita[), and;

x. Undertaking Business Process Automation and re-engineering as a way of ensuring efficient
and quality service delivery.

Con, lusion

ln conc[usion, I wish to witness that although the Authority has surmounted chattenges, which

are inherent to any young Agency, it could not have been possibte without the support of some

key stakeholders. These stakeholders include Partiament, specificatly the t0th Parliament which
facititated in the recruitrne nt process of the Board Mcmbers and the Director-Genera[;the NationaI
Treasury for the continued budget support; the Board, Managernent and the Staff. We wish also to
recognize the immense support with have beer, advanced by our Development Partne,s,which has

greatly contributed to the successes of the year under review. We look forward to a more interactive
and productive year 2013/2014 in our pursuit of creating efficient markets for consumers.
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AN N EXES

ANNEX t: Merger Notifications

Approved
unconditiona[[y

t. Aureos CapitaI Limited
and Abraaj Capitat

HoLding Limited

t5/3/20t2

Private equity
funds and advisory

services

Approved

unconditionaIty
2. Pan Africa lnsurance

Hotdings Limited

and Hubris Hol.dings

Limited

27/3/20t2

I nsurance

The transaction involved the acquisition

of the entire issued shares ofAureos CapitaL

Limited byAbraaj Capitat Hol.dings Limited.

Competition analysis of the transaction

indicated that it woutd not have negative

effects on competition in the private equity

advisory services market and was not Likety to
raise any negative pub[ic interest concerns.

The acquiring undertaking acquired 10%

further shares that were not already hel.d by it
in Pan Africa.

Anatysis concluded that the transaction woutd

not prevent or lessen competition in the

relevant market and not tikety to raise any

negative pubtic interest concern

Approved

unconditiona [[y
3. Nairobi Java House

Limited and ECPAfrica

Fund lll PCC

30/3/2072

Food services

market
ECP Africa Fund lll PCC acquired 75% of the

issued share capitat of Nairobi Java House

Limited.

Anatysis of the transaction indicated that
it was not expected to prevent or lessen

competition in the retevant market and woutd

not raise any negative pubtic interest issues.

Corpak Africa Li mited indirectl.y acquired 100%

ofthe issued Share capital in both Dodhia

Packaging Limited and Ril.ey Packaging Uganda

Limited through Corpak Kenya Limited and

Corpak Uganda Limited respectively.

Competition analysis indicated that the

transaction was not expected to have any

negative effects on competition nor wou[d it
raise negative public issues

Approved

unconditionaIty
4. Dodhia Packaqing

Limited Vs. Corpak

Africa Limited and

Corpak Kenya Limited

4/6/2072

Manufacturing

Approved

unconditionat[y
5. PTTEP Africa

lnvestment and Cove

Energy PLC

7.5.2072

OiL and gas

exp[oration

The proposed transaction involved the

acquisition of the entire share capital of Cove

Energy Kenya Limited indirectly through Cove

Energy East Africa Limited, therefore teading

to establishment of control over Cove Energy

Kenya Limited.

Competition analysis indicated that the

transaction would not prevent or lessen

competition in the retevant market.

Distribution and

marketing of oiI
and gas

The transaction entailed the acquisition of a[[

the existing issued shares of Kenol.Koblt by

Puma, thereby estabLishing controt.

Parties were yet to provide information by

close of the year.

The merger fite

is stitL open.

6. Puma Energy LLC and

Kenol.KobiI Limited

8.6.2072

Parties
involved and

S/ commencement
No date DecisionsSector/market Summary

, ;,,it I I l.l i.i.r,,\

I )012/2473



AN N EXES (continued)

ANNEX 1: Summary of Merger Notifications

Siret Tea Company

Limited and Siret Out-
growers Empowerment
& Produce Company

Limited

20/6/2012

The acquiring undertaking acquired the
remaining 50.25% and established totaI
control of the target undertaking as it had

alreadyacquired 49.75% of the issued shares

of the target undertaking.

Analysis indicated the transaction woutd not
raise any competition concern in the retevant
market-

Mr. J.H. Verwiet acquired 70% of the issued

shares in Ocean Agricutture (E.A.) Ltd thereby

establ.ishing a tQlo/o ownership since he had

30% sharehol.ding before the transaction.

The transaction would not to raise any

competition concern in the retevant Market.

The transaction involved acquisition of the

entire issued shares of Economic Housing

Group by Mati Rasiti Group Limited.

Analyses of the transaction concluded that it
would not prevention or lessen competition
in the relevant market nor would it raise any

pubtic interest concern.

The transaction involved acquisition of 100%

of the issued ordinary shares in Vittoria
Limited and subscription of two (2) issued

redeemab[e preference nominaI shares

in O[arro Conservancy Limited byArabian
Ranchers Property lnvestments Limited.

Competition assessment indicated that the
transaction woutd not raise any competition
concern in the relevant market.

Strategic lndustries Ltd. acquired majority
(51%) stake in Styte lndustries Ltd.

Competition analysis indicated that acquisition
of majority stake in Styl.e by Strategic woutd
not cause harm to competition.

9

10.

77

Ocean Agriculture (E.A)

Ltd and J.H. Verwiel.

26/6/2012

Economic Housing

Group Limited and MaLi

Rasi[i Group Limited

27 /6/2012

Vittoria Limited, Olarro
Conservancy Limited

and Arabian Ranchers

Property lnvestments

Limited

Ferti Iizer

lnvestme nt

Tourist
Accommodation
services

Approved

unconditiona [[y.

Approved

unconditiona[[y

Approved

unconditiona[[y

Approved
uncond itiona [[y

Approved

uncond itiona lty

29/6/20t2

Sty[e lndustries Ltd. Synthetic hair

and Strategic lndustries (additions) market

Ltd and hair cosmetics

6/7 /2012 market

Gl.axo Smithktine Ptc

and Aspen G[obaI

I ncorporated

72/7 /2072

Pharmaceutica I Aspen made an app[ication to acquire a Approved
portfolio of GSK's over the counter (OTC) unconditionally
products specificaLl.y Hedex and Cofta brands.

The proposed transaction wou[d enab[e the
acquiring undertaking to establish controI over
the target undertaking.

The anatysis revealed that the merger woutd
not raise competition concerns nor spawn

i 
n.S1,,r9 public interest ir1Tr.

7 Growing,

manufacturing and

processing of btack

tea

8

Parties
invotved and
commencement
date DecisionsSector/market Summary

s/
No
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Parties
involved and

S/ commencement
No date DecisionsSector/market Summary

1 3.

AN N EXES (continued)

ANNEX 1: Summary of Merger Notifications

Aviva Mining(Kenya)

Limited and Africa

Barrick Gotd P[c from

Aviva Corporation
Limited

Mining

23n/2012

Baran Tetecom

Networks Kenya

Limited and Bara

Te [ecom m u n ications

Networks

Tetecommun ication

26n/20t2

15 l&M Bank Limited

and City Trust Limited

Banki ng

16. lmprochem (Pty)

Limited and

Water management

solution

Monitoring 5olutions

Business

African Barrick Gotd acquired the entire share

capital ofAviva Kenya.The evaluation ofthe
transaction reveated that the transaction

would not raise any competition concern in

the relevant market. lnstead it wou[d enable

African Barrick Gol.d,which is endowed with
the financiaI and technicaI capacity,to expand

on with the pro.iect of Aviva in Kenya.

Bara sought to acquire the entire issued

share capitaI of the Bara Telecom, therefore

resulting in it establ.ishing controI over Baran

Telecommunications Networks Kenya Ltd.

The assessment indicated that the merger

wou[d not have competition concerns nor was

it harmfuI to pubtic interest.

City Trust Limited acquired 92.72% of lhe
entire issued capital of I & M Bank from I &

M shareholders in exchange for shares in City

Trust via a share swap. The transaction woutd

not prevent or lessen competition in the

retevant market.

GE East Africa incorporated in Kenya sold

its entire Kenyan ChemicaI and Monitoring

Sotutions business (the GE CMS Business) to
lmprochem Proprietary Limited (registered in

South Africa),as a going concern.This inctuded

the goodwitt of the business and the finished

stock but exctuded cash, debtors and tiabitities.

It was conctuded that the transaction wou[d

not lessen or prevent competition in the

retevant market, but woutd instead ensure

continued suppl.y of CMS services to the

consumers

Nakummat acquired the entire issued share

capitat of Cottogne This was a tenant who
bought a singte buitding in which it had been

renting. Analysis reveated that the transaction

would not lessen or prevent competition in the

market.

Natural Habitat Safaris Ltd. acquired 99% of
the issued shares in East Africa Safari Ventures

Ltd

Approved

unconditionaIty

Approved

unconditiona [[y

Approved

unconditiona[[y

Approved

unconditiona Ity

Approved

uncond itionat[y

Approved
unconditionaIty

t4.

2/8/2012

t2e/8/20

Cottogne lnvestments

Limited and Nakumatt
Hotdings Limited

3t/8/20t2

East Africa Safari

Ventures Llmited and

NaturaI Habitat Safaris

Limited

RetaiI and property

market

The transaction wou[d not spawn any negative

effect on competition in the relevant market.

18.

3/9/2012

Tourism

((ttrilr; 1 il Ll)i! i\UillORlI\' Oi KI NYA
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AN N EXES (continued)

ANNEX 1: Summary of Merger Notifications

79. Leleshwa Safari

Company Limited
(LSC) and NaturaI

Safaris Limited

3/9/2012

Tourism The transaction entaited the acquisition of the
existing majority issued shares of LSC by NHSL,

thereby resulting in the change of ownership
and estab[ishment of control of LSC.

The acquiring undertaking acquired LSC as

a going on concern.The transaction wiL[ not
spawn any negative effect on competition.

Approved

unconditionat[y

20. Atmasi Beverages

Limited and Kisii

Bottlers Limited, Rift
VaLl.ey BottLers Limited
& Mount Kenya

Bottlers Limited

3/9/2072

Non-alcohotic
beverages sector
specificatl.y

(a) Sparkting
carbonated soft
drink (soda) market;
(b) Bottl.ed water
market; and (c)

luices Market.

The proposed transaction entaited the transfer
of atl. the BottLer's issued shares into Almasi

Beverages Limited,which wou[d resutt in the
targets being whotly owned and controtled by

acquirer.

Competition analysis indicated that the
transaction woutd not prevent or lessen

competition in the relevant markets.

The merger
was approved

unconditiona[[y

21. Air Connection Limited
and Aramex (UK)

Limited

s/9/2072

Airfreight cargo

transport
Aramex UK through its subsidiaryAramex
Kenya Limited sought to acquire 75o/o of lhe
issued shares in Air connection Limited.

Analysis conctuded that the transaction wou[d
not to have any negative effect on competition

Approved
unconditionat[y

22. Cemtech Limited and

Rock Fiel.d Corporation
PTE Limited

6/e/2012

Mining Rock Fiel.d acquired 7 4% of the issued share

capitaL of Cemtech and therefore directl.y

estab[ished control over Cemtech.The two
undertakings were, however, to continue
in existence and operate as separate [ega[

entities.

The proposed transaction was to enab[e

Cemtech tap the requisite financiaI resources

and technicaI know-how from Sanghi

lndustries Limited, lndia, to execute the project,

ful.fitl. its envisaged sociaI responsibitities and

enjoy other public interest benefits which may

accrue as a result of the proposed acquisition

23 Nairobi Tented Camp

Limited(NTC) and

Porini Limited

t0/9/20t2

Tourist
accommodation
and tour operation

services

Approved
unconditiona [[y

Approved

unconditiona[[y

Parties
involved and

S/ commencement
No date DecisionsSector/market Summary

Approved

unconditiona lty

24. Jaswant Singh Rai,

Tejveer Singh Rai,

Onkr Singh Rai and

Amrita Kaur Rai(Ihe
Rai Famity) and Sukari

lndustries Limited

70/9/2072

Sugar sector

Porini proposed to acquire 80% of the
beneficial stake in NTC.

Analysis indicated that post-merger,the

transaction woutd not change market
shares and therefore no negative effect on

competition and publ.ic interest concerns were
envisaged.

The proposed transaction involved acqu isition
of aLl. the shares in Sukari by the Rai Famity

(the acquirers),the owners of West Kenya Sugar

Company Limited effectivety estabLishi ng

control over Sukari.The transaction would not
have any negative effect on competition was

tikety to resu[t from the transaction.

co!1P[ Iiit[)t'.] Ati I rtOti TY 0F KI N\',\
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AN N EXES (continued)

ANNEX 1: Summary of Merger Notifications

25.

29.

30.

Vtechnologies (Kenya)

Limited and UTH Sas

7t/9/2012

RTT Heatth Sciences

and lmperiaI Group

(Proprietary)Limited

3/10/2012

Cotina Hotdings
Limited and Mercantite

lnsurance Company

Limited

t2/10/20t2

DT Dobie Limited, and

Toyota Tsusho

Corporation (TTC).

76/t0/2012

Cica Motors Kenya

Limited and Toyota

Tshusho Corporaticn

16/L0/2012

The transaction entaited acquisition of 80o/o of

the shares of the target undertaking. Anatysis

indicated that the transaction would not hurt

competition in the retevant market nor woutd

it Lead to negative pubtic interest concerns.

Suppty and

i nstat[ation
of etevators,

and provision

of etevator
maintenance
services.

Approved

unconditionatly

Approved

unconditiona Ity

Approved
u ncond itiorra Ity

The transaction
was approved

uncond itionat[y

Approved with
conditions

Approved

unconditionaIty

26.

27 Alexander Forbes Hea[thcare

Heatthcare Limited and lnsurance services

Zanete lnvestments

HoLding Company

Limited

6/t0/2012

lmperiaI Group acquired certain assets

(exctuding cash at bank and intetlectuaI
property rights) and tiabitities (exctuding tax

tiabitities) of RTT Heatth business. lmperiaI

Hotdings also acquired a[[ the shares in

RTT Group's divisions namely; a) Fuet Africa

Logistlcs Solutions (Proprietary) Limited,

a whotLy owned subsidiary of RTT Group

incorporated in South Africa; b) RTT Kenya,

and; c) RTT Ghana.The analysis conctuded that

the transaction wou[d not have any negative

competition concerns in the relevant market.

Zanete acquired tO9 o/" of the issued share

capitaI of Alexander Forbes Healthcare Limited

(Afrinet) thereby resutting in the estab[ishment

of contro[.

The analysis indicated that the transaction

would not raise any negative effect on

competition in the retevant market nor woutd

it tead to negative public interest concerns.

Cotina Hotdings acquired 66.66% of the issued

share capitaI in Mercantite lnsurance Company

Limited thereby teading to estab[ishment of

contro[. Analysis revealed that the transaction

would not have any negative effects on

competition in the identified market nor

woutd it be a threat to pubtic interest.

This was a gl.obaL transaction. lt entaited TTC

acquiring 97.87% stake in CFAO.This indicated

that Toyota Tsusho wou[d indirectly own

97.87% of stakes in DT Dobie.

Analysis conctuded that the rnerger wou[d

lead to dominance in some relevant product

markets specificatty on the supp[y of saloon

cars above 1800cc and below 1800cc.

This was a gtobat transaction. lt entailed

TTC acquiring 97.81% stake in CFAO. The

transaction wou[d not have any negative

competition concerns nor would it resutt to
negative pub[ic interest issues.

28.

PharmaceuticaI

logistics and suppl.y

chain services

lnsurance and

rei nsurance

services

Motor Vehicle

market

@:

Motor vehic[e
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ANNEXES (continued)

ANNEX 1: Summary of Merger Notifications

Pacific Seaboard

lnvestments Limited
(PSIL) and Tardigrade

lnternationaI lnc.

22/70/2072

Kagiso Media

I nvestments
Proprietary Limited and

Marc Group Limited

23/70/2012

EMC Acquisition, Ltc

And Emerging Markets

Communication, L[c

and The lssued

Membership lnterest in
EMC LLC

8/rt/2012

Al.tdean Networks
Limited and lsat
Africa Limited FzcAnd

Richard W. BetL

t6/71/20t2

Swift GLobat Logistics

Limited and DSVAS &

Sea Hotdings A,/S

20/77/2072

Lyntons Pharmacy

Limited and Luwanda

Management Services

Limited

20/17/20L2

Digitopia Limited and

T.V. Africa HoLdings

Limited

27 /Lt/2012

Exploration for oiI
and gas

Media

lnternet services

and lnsta[[ation,
preventive

and corrective
ma inte na nce

rcT

Ta rd i g rade I nternati ona t I nc. acq u i red 87.25o/o

of the issued share capitaI of PSIL, resulting in
the acquirer having control over PSIL.

Analysis of the transaction revealed that it
wou[d not prevent or lessen competition in the
relevant market.

Kagiso Media lnvestments proprietary Limited
acquired 100% of totat issued share capital. in
Marc Group Limited.

Approved
unconditionatty

App[ication was

withdrawn by

the parties.

34.

EMCAcquisition LLC and Emerging Markets

Communications acquired 100% of the issued
Membership lnterest in EMC LLC.

Anatysis of the transaction conc[uded that
it wou[d not have any negative competition
nor woutd it result to negative public interest
issues.

Africa Limited FZCAnd Richard Bet[ acquired
the entire issued shares of the ALtdean

Networks Limited and

Approved
unconditionaIty

Approved
unconditiona[[y

Freight and

Logistics

wholesate and

retaiI dispensing
of pharmaceuticaI
products

Free to air radio
services

lSAltherefore estabLishing controI over the
target.The transaction did not spawn any
negative competition concerns nor wou[d it
resutt to negative pubtic interest issues.

The DSVAS and Sea Hol.dings acquired the
entire issued share capitaI of Swift GtobaL

Logistics Ltd.

Analysis conctuded that the transaction would
not [essen nor prevent competition in the
retevant market.

The transaction involved the acquisition of
99% sharehoLding of Lyntons by Luwada,

therefore resulting in estab[ishment of controt.
The transaction woutd not lead to any negative
impact on competition nor woutd it spawn

negative public interest concerns.

The transaction entailed the acquisition of at[
the issued shares in Digitopia timited byTV.
Africa Hol.dings Limited,which woutd resu[t in

the estabtishment of contro[.

The merger did not have any negative effects
on competition in the relevant market

Approved

uncond itiona [[y

Approved

unconditiona[[y

Approved
uncond itiona lty

I

I

I

37.

32.

33

35

36

37.

Parties
invotved and

S/ commencement
No date DecisionsSector/market Summary
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AN N EXES (continued)

ANNEX 1: Summary of Merger Notifications

38.

39

42.

Toyota Tsusho

Corporation and

Laborex Kenya Limited

28/11/2012

Toyota Tshusho

Corporation and Epdis

Kenya Limited

28/71/2012

Motor Vehicte This was a gtobat transaction. Toyota Tshusho

through Toyota Kenya indirectly acquired

Laborex Kenya Limited through acquisition of
CFAO,the hotding company of Laborex.

Approved
unconditionaIty

The transaction wou[d not raise any negative

effect on competition.

Motor Vehicte This was a gl.obat transaction.Toyota Tshusho Approved

through Toyota Kenya indirectl.y acquired 100% unconditiona [[y

of the shares in Epdis Kenya Limited.

The transaction wou[d not have negative

impact on competition.

40. Metropotis Healthcare

Limited and Star

Biotech Lab &

Diagnostics Limited

6/t2/2012

Treadsetters Tyres

Limited and Tredcor

Kenya Limited

tr/t2/2012

Woolworths Franchise

Business Current[y
Carried on By Deacons

Kenya Limited
and Woolworths

HoLdings(Mauritius)

Limited

73/12/2072

Detamere Estates

Limited and Ngbmbe
Limited

74/72/2012

PSJ & Associates and

PKF Kenya

t9/12/2072

Medicat Laboratory

and diagnostic

services

The transaction involved acquisition of the

entire issued share capital of Star Biotech

Lab & Diagnostics Limited by Metropolis

heatthcare Limited

Approved

unconditionatty

Approved
unconditiona Ity

Approved

uncond itionat[y

Approved

unconditiona[[y

Approved
uncond itionatly

New and retread

tyres

RetaiL distribution
of: clothing, home-

ware and beauty
products

Cattle rearing

Accounting services

The transaction wou[d not lessen or prevent

competition in the relevant market.

Treadsetters Tyres Limited acquired the entire

assets of the target.

Analysis of the transaction concluded

that there would be no negative effect on

competition and pubtic interest concerns.

The transaction involved acquisition of entire

business currently carried on by Wootworths

Hotdings (Mauritius) Limited.

Analysis conctuded that the transaction wou[d

not have any negative effects on competition
and publ.ic interest concerns.

The transaction invotved acquisition of !0Oo/"

of De[amere Estates Limited's by Ngbmbe

Limited. Evaluation of the transaction indicated

that it wou[d not have any negative effect on

competition in the relevant market nor wou[d

it lead to any negative pub[ic interest concerns.

PKF Kenya acquired 100% shares of the

issued share capitaI in PSJ & Associates,

hence estab[ished control over the target.

The anatysis of the transaction indicated

that it woul.d not have any negative effect on

competition in the retevant market nor wou[d

it tead to any negative pubtic interest issues.

47.

43.

44.

@M,
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AN N EXES (continued)

ANNEX 1: Summary of Merger Notifications

51

Bal.oobhai Chhatobhai
PateI and Endebess

Estate Kitifi Hol.ding

Ltd.

8/t/20t3

Airborne African Antics
Limited & Kitenden

Witdtife Conservancy

Limited and Brick

Amara Baloon Safaris

Limited & Tazim

Ramji-Wissanji Trading

Limited

3t/t/?013

WorLd BicycLe Rel.ief

and Buffalo Bicycle

Kenya Limited

72/2/2073

Tourist
accommodation

Tourist

accomodation

importation and

suppl.y of bicyctes

and bicycle spare

parts

The transaction invotved acquisition of 7Q0o/"

stake in the assets of lnterConsumer Products

Ltd by [Oreal. East Africa Ltd. This would [ead

to estabtishment of control by LOreat over
I nterConsumer products Ltd.

Analysis concluded that transaction woutd not
lessen or prevent competition in the retevant
markets in Kenya.

lntrepid Energy Limited acquired the entire
business of Mutonga Mutuandaju Smal.t Hydro

Power Project.

The transaction was not expected to cause

negative competition concerns nor wou[d it
lead to any negative public interest issues.

The transaction involved the acquisition by

the acquirer of the entire issued shares in the
target company from the existing sharehotders.

Analysis of the transaction revealed that the
merger woutd not have negative impact on

competition nor wou[d it spawn any negative
pubtic interest concerns.

Brick Amara Baloon Safaris Ltd. & Tazim Ramli-

WissanjiTrading Ltd proposed to acquire 100%

of the issued shares of Airborne African Antics
Ltd. and Kitenden Witdtife Conservancy Ltd

Parties have not yet submitted some

documents and other additional. information.

The transaction entailed the acquisition of the
entire issued share capitaI of the commerciaI
arm of the bicycte business.

Analysis conctuded that the transaction would
not have any negative impact on competition
nor wou[d it tead to any negative public

interest issues

Approved

unconditionaIty

Approved

uncond itiona lty

lncomptete
fiting. Required

the parties

to complete
the Merger
Notification
Forms. Case in
progress

Approved

unconditiona Ity

45. Approved

unconditionaIty

Lord Errol Limited and

Korta lnternational
Kenya Limited

t9/72/2072

Tradewinds Aviation

Services and Nas Africa
Aviation Limited

20/12/2072

46.

Koita lnternationaI Kenya Limited acquired

100% of the issued shares in the target
undertaking.The transaction wou[d not cause

any negative effect on competition nor would
it tead to any negative pubtic interest concerns.

Nas Africa Aviation Ltd. acquired 55% of the
issued shares in Tradewinds Aviation Services.

It was concluded the transaction would not
raise any competition concerns in the relevant
market nor wou[d it spawn any negative public

interest concerns.

Approved

unconditiona Ity

47 lnterConsumer

Products Ltd. and

TOREAL East Africa Ltd.

2L/L2/2072

La carte restaurant
dining services

Aviation ground

handl.ing support
services

Beauty products Approved
unconditionally

48. Mutonga Mutuandaju

Smatl Hydro Power

Project and lntrepid

Energy Limited

4/t/2073

Power Generation

49

50.

Parties
involved and

S/ commencement
No date DecisionsSector/market Summary
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AN N EXES (continued)

ANNEX 1: Summary of Merger Notifications

5 3.

52

54

57

lroko Securities
(Kenya) Limited and

Ecobank Devetopment

Corporation

ts/2/20t3

Wananchi Group

(Kenya) Ltd. and Cabte

Tetevision Network Ltd.

7 /3/2013

Datatec Limited

and Comztek

Hol.ding(Proprietary)

Limited

t3/3/2013

Viva Afya Ltd. and Daru

Shifa Medicat Centre

I nvestment
advisory services

Fibre infrastructure

Primary heatth care

ServrceS

The transaction entaited the acquisition of the
entire issued share capitaI of lroko Securities

(Kenya) Limited, resulting in establishment of
contro[.

Analysis of the transaction indicated that the

transaction wou[d not lead to any negative

competition effects in the relevant market and

wou[d not spawn any pub[ic interest issues.

Post-merger, Wananchi Group Ltd. acquired

99.9%of the issued share capital in Cabte

Tetevision Network Limited.

The transaction wou[d not resutt in lessening

or prevention of competition in the relevant

market.

The transaction entailed the acquisition of the

entire issued share capitaI of the target firm.

Analysis revealed that the transaction wou[d

not raise any negative effect on competition.

The transaction involved acquisition of the

business and assets ofViva Afya Ltd thereby

established controI of the target.

Anatysis of the transaction concluded that
the transaction wou[d not lessen or prevent

competition in the relevant market.

The acquiring undertaking purchased 55%

sharehotding in Brightermonday.com Limited,

thereby became the beneficiaI owner and

establ.ished control over the target

Analysis concluded that the transaction wou[d

not impact negative[y on competition.

Parle Biscuits Private Limited acquired 60% of
the issued share capitaI in Kilimanjaro Foods

Limited.

ICT

22/3/2013

Brightermonday.Com

Limited and Cheki

Africa Media

22/3/2013

Parte Biscuits
Private Limited and

Ki[imanjaro Foods

Limited

4/4/2013

lntersat Africa Limited
and BSS Africa Limited

Provision of Online
emptoyment and
job advertisements

Food

Wireless data

communication

Approved
unconditiona [[y

The acquisition was not expected to pose

negative impact on competition. lnstead, it
woul.d Likel.y Lead to Pubtic interest benefits.

The case involved purchase of assets of
lntersat Africa Limited incorporated in Kenya,

by BSS Africa Ltd owned by Betgium Satettite

Services SA.

The transaction wou[d not have any negative

impact on competition nor pub[ic interest

concerns.

Approved
u ncond itiona [[y.

Approved

unconditiona Ity

Approved

uncond itionat[y

Approved

unconditiona[[y

Approved

unconditiona [[y

Approved
unconditiona[[y

55.

56.

58

Parties
involved and

S/ commencement
No date DecisionsSector/market Summary
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AN N EXES (continued)

ANNEX 1: Summary of Merger Notifications

Dimension Data

Hotdings Ptc and

AccessKenya Group Ltd.

6/s/2013

rcT Dimension Data Hol.dings PLC.Acquired 100%

of the issued Share Capital. of Access Kenya

Group Limited.

Analysis indicated that the transaction wou[d
not have any negative effect on competition in
the relevant market.

The acquiring undertaking acquired tOlo/o of
the issued share capitaI of Ma Cuisine Limited.

Anatysis indicated that the transaction woutd
not raise any competition concerns.

The transaction involved acquisition of 700%
of the shares in Lady Lori Kenya Limited by lan

Mbuthia Mimano,Adi Vinner and Peter Nthiga

Analysis reveated that the transaction woutd
not have resutted in any negative impact

on competition and negative pubtic interest
concerns.

The merger conferred Coca Co[a Export
Corporation 66.03% of the Coca Cota Juices

Kenya.

Analysis of the transaction indicated that the
transaction would not in,jure competition in
the relevant market.

The transaction involved acquisition of
majority shares in Altech Kenya data Networks
Limited and Altech swift GLobal. Limited by

Liquid Tel.ecommunications Hotdings Limited.

Anal.yis of the transaction concluded that the
transaction woutd have no negative effects on

competition and no negative publ.ic interest
issues were envisaged.

Microensure HoLding Limited acquired 99%

of the issued shares in Microensure Advisory
Services Limited.

The transaction woutd not raise any negative
effect on competition.

Harper Hotdings Ltd.

and Ma Cuisine Ltd.

27 /s/20r3

lan Mbuthia Mimano
& Adi Vinner and Peter

Nthiga Njagi and Lady

Lori Kenya Ltd

29/s/2013

The Coca Co[a Export
Corporation and Coca

Cota Juices Kenya

t6/6/20L3

Edib[e spreads and

confectionary

Aviation

Sti[[ Beverages

market

Liquid
Te [ecom mu n ications
Hol.dings Limited and

Altech Kenya Data

Networks Limited and

Al.tech Swift GLobal.

Limited

3r/r/2073

Microensure Advisory

Services Limited and

Microensure Hol.ding

Limited

Fibre optic cabtes,

Wireless network,
broadband services

and ISP

lnsurance advisory
and insurance

brokerage services

24/t/2013

59

60

61.

62.

63.

Approved

uncond itionatly

Approved

u ncond itio na [[y.

Approved

unconditiona[[y

Approved
unconditionat[y

Approved

unconditionalty

64. Approved

unconditiona[[y

Parties
involved and

S/ commencement
No date DecisionsSector/market Summary
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AN N EXES (continued)

ANNEX 1: Summary of Merger Notifications

65. Standard Chartered

Private Equity Limited

(Mauritius) I I I Limited
(SCPE), PRIF AfriVest

Limited (PemgroFund)

and CSSAF Consumer I

(CSSAF) and ETC Group

of Mauritius.

2s/6/2073

The firms

operate in the

fol.towing markets,

inctuding; strategic

consulting, brand

engagement, sates

promotion and

retaiI marketing;
production and

marketing of fine

wines spirits and

flavored alcohotic

beverages;

undersea

broadband internet

connectivity;
banking; and in

the suppl.y chain

of agricutturaI
commodities.

The transaction wit[ involve acquisition by

SCPE, PemgroFund and CSSAF of veto rights on

a number of reserved matters. Post-merger,the

acquirers wiLL obtaln enhanced voting rights

in respect of strategic reserved matters and

wi[[ therefore have the abitity to materia[[y

influence the target undertaking's poticies.

The anatysis is

in progress

Parties
invotved and

Sl commencement
No date DecisionsSector/market Summary
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AN N EXES (continued)

ANNEX 2: Summary of Advisory Opinions

7

2

City Lodge Hotel.s Ltd and

Fairview Hotet Ltd

18th June 2012

Yara Nederlands BV. & NU5

B.V and Nutri Sl Hotdings NV
and NU3 NV.

9th Juty 2012

Nestte S.A. and the lnfant
Nutrition Business

Barctays and ABSA

22nd November,2012

Kenya Data Networks and

Liquid Telecoms

29th November,2012

Styl.e lndustries and Strategic
I ndustries

4th December,2012

Anjarwalta & Khanna

Advocates

6th February,2015

The transaction entailed the proposed acquisition of 50% of the entire
issued share capitaI in Fair View HoteL Limited by City Lodge HoteLs

Limited hence no acquisition of control in terms of section 41 of the Act.

The acquisition involved four entities, a[[ in foreign jurisdictions with no

subsidiaries in Kenya but one had its presence in Kenya through a suppty
arrangement. The Authority's advice was that since the transaction was

taking ptace between entities fatling under Yara Ho[dings Netherlands BV
arm which fulty owned Yara Nederlands, and which is different from Yara

UK Limited arm which indirectly controls Yara East Africa,there wou[d be

no change in control in the Kenyan undertaking. Simil.arty, Nutri Sl through
its indirect association with Everris Kenya Limited would be unaffected by

the proposed transaction.

The transaction invotved acquisition by Nestte of the infant nutrition
business of Pfizer which invotved separate foreign agreements. The

Advisory opinion provided was that the proposed transaction is not a

merger within the purview of section 41 of the Act and therefore did not
require prior Authorlzation to facititate its actua[ization.

This was a restructuring aimed at putting the Barctays African business

under a conso[idated management and ownership structure.The Authority
advised the Parties that the transaction was not a merger.

A major sharehol.der,Attech,was intenOing to withdraw its sharehoLding
from Kenya Data Networks and another firm Liquid Telecoms intended
to buy the said shares. The parties were advised to formally notify the
Authority of the proposed merger.

The advisory opinion was as to whether the proposed Agreement between
Style lndustries Limited and Weave Trading Mauritius PW Limited was

within the purview of section 21 (1) of the Act. The Authority's advise was

that the ownership structure and proposed agreement fetl. within the
provisions of the Act and therefore the need of seeking for exemption from
the apptication of the Act.

They sought for confirmati on as to whether the entry into

. a petroteum or gas sharing contract;

. an exctusive mining Iicense, and; or

. a mining lease woutd constitute a restrictive trade practice as defined
in section 21 of the Act.

The Authority's advise was that it evatuates matters on a cases by case

basis.

3.

',4.

11th September,20l.2

TPS Eastern Africa Ltd. And TPS TPS Eastern Africa Ltd. Proposed to acquire 7g.lg%of TPS Uganda through
Uganda Limited a share swap agreement.The Authority's advice was that there wiLl. be

12'h oc,ober,2012 [:[H:[::T:]lii:,H1ilil:;ff]::,,ili::ilHi.il;ff1,
for Economic Deve[opment S.A. the undertakings involved in the share

swap.

Adamantine Energy (Kenya) and They sought advisory opinion as to whether the proposed .ioint venture
Bowteven PLC. bet*een if,. ,*o undertakings constituted a merger. The Authority's

Z4th October,20j.2 requested them to provide the requisite documents to facititate in giving
an informed advice,which they faiLed to submit.

6.

l'

9.

S/No Parties invotved and date lssue and advisory opinion given
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ANNEX 2: Summary of Advisory Opinions

The transaction involved restructuring of Deloitte's operations in East

Africa where the Trust was to be dissolved and individuaI partners become

direct sharehol.ders. This kind of arrangement did not constitute a merger

and the parties were advised accordingty.

10. Deloitte reorganization of
Kenya operations

18th March,2013

They sought confirmation as to whether proposed transaction involving

two South African Companies was within the ambit of the Act. Both

companies had no presence nor did they conduct business operations

in Kenya. However the target delivered products to Kenya during the
preceding year.The Authority's advised the parties that transaction did not

qual.ify as a merger.

77. Bowman & Gitfittan Advocates

19th March,2013

The transaction involved adjustment of certain ownership of shares. The

transaction entailed transfer of stake in Tombeen, an overseas company to
JS.The transaction did not quatify as a merger under the Act as it entailed

a readjustment/ sware swap.

72. Naushad MeraLi & Joseph

Schwartzman

15th Aprit,2013

13. Pacis Hotding Company and

Pacis GeneraI lnsurance

14th May,2013

Pacis Hotding Company was acquiring 700% of shares of both Pacis

GeneraI lnsurance and Pacis Life lnsurance resutting in the transfer ofthe
management and commercial. activity. This was reorganization within a

sing[e economic unit and hence the transaction did not quaLify as a merger.

S/No Parties involved and date lssue and advisory opinion given
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ANNEX 3: Summary of Enforcement, Comptiance and Consumer Affairs Cases

2 KIFWAVS Shipping
Logistics Service

Providers:

(23/8/2ott)

CAK Vs Daity
Newspapers:

(7/tL/2071)

CAK Vs Macadamia

Nut Processors

Association:

30/L/2012

i

Vs. Muttichoice
(7/2/2012)

l

5 CAK VS HorticuLturaL

Crop Deve[opment
Authority (HCDA):

76/2/2012

Shipping

Print media

Horticu lture

Broadcasting

Horticultu re

KIFWA al.leged that conduct by

dominant multinationaI shippinq
Logistic service providers Led to high
cost of doing business at the port of
Mombasa.

The Major Print Media Houses had

been simultaneousty increasing the
prices of their daity newspapers.

NUT PAK were restricting farmers to
se[[ their produce to specified buyers

Various probtems, identified by the
Authority in the pay TV sub -sector,

inctuding: cotlapse of Pay TV market
ptayers such as; GTV and Smart TV,

after onty a few years in the market,

and atlegations of discrimination and

abuse of dominance by payW market
ptayers and other broadcasters led to
the investigations into the conduct of
firms and persons in the subsector

The aLteqation was that HCDA

threatened to deregister ptayers

who dea[ in Organdi bean variety
which was to be grown exclusively by

Frigoken (K) Ltd.

trn. o*ority made l

The matter is at the

final stages of the
analysis.

I nvestigations
(screening process)

ongoing and have been

expanded to include

other relevant markets

and to gather more

relevant data with
a view to establish
whether a cartel exists.

The investigations

were conctuded
and the report
recommended

I advocacy initiative
targeting Ministry of
Agricul.ture for action.

l r,r.rtiq.tions onqoi ng

a determination that
the purpose ofthe
exc[usivity is to protect

I nte[[ectuaI Property
Rights (lPR) and

encourage innovation.
The case was therefore
terminated.

3

4

5
l

1

I

I

7. Kenya Association of
Travel. Agents(KATA)

Vs. lnternational
Air Transport
Association(IATA): (0

t/02/207t)

Travel insurance KATA complained that IATA was

engaging in anti-competitive behavior
(discrimination and refusaI to deat) in

regard to defautt insurance.After the
investigations,the Authority issued an

order of cease and desist which was

chall.enged by IATA at the High Court

on proceduraI grounds.

The matter was settled
out of court uphol.ding

the decision of the

Authority.

Case/activity and
commencement

No date
Sector/ Market
affected Case summary Status/decision
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ANNEX 3: Summary of Enforcement, Compliance and Consumer Affairs Cases

7 Jamii Tetkom Vs

Runda Association:
(27/02/2012)

Exemption of the

agreement between

Sports Stadia

Management Board

(SSMB) and Coca-co[a

East and West Africa
(CCEWA)Limited:

tt/04/2012

Exemption

a pptication

of proposed

sponsorship

arrangements
between Kenya

Breweries Limited
(KBL) and Kenya

Premier League

(KPL):08/05/2072

Tetkom Kenya Ltd vs

Airtel. Kenya Ltd &

Essar Telkom Kenya

ftd: $n/2012)

Communication
services

Concession franchise

concession franchise

SSMB and CCEWA made an application

to the Authority for exemption of
their proposed one (1) year exclusive

branding rights of Nyayo Stadium and

exclusive rights to provide beverages

during any events managed by SSMB

at the stadium.

The two parties appLied for exemption

from the provisions of the Competition

Act ctause 5.3 of the agreement which

made KBL the exctusive atcoholic

beverage sponsor in relation to the

KPL events with sole rights to se[[ and

distribute its portfotio of brands at

KPL events venues.

Tel.kom aLteged that off-net catling

rates of Airtel and Essar were
predatory as they were below costs.

They atso atteged that promotions by

Telkom and Essar violated consumer

rights

CIN atteged that taxi associations in

Nairobi were tevying a uniform charge

to various destinations.The scope of
investigations was widen to include

the practices of other taxi associations

and geographic scope.

Exemption was

granted because

of the overriding
pubtic benefits such

as emptoyment,
infrastructure
deve[opment,
recreation for youth

and multiplier effects

in advertising,event
organization and

devetopment of
athtetics.

Exemption was

granted because of
the overriding public

benefits such as;

avaiLabil.ity of fi nanciaI

resources to footbat[
clubs under KPL,for

the improvement of the

sport, stabil,ity of the

KPL league, growing

of talent and creation

of employment, and

therefore safeguard i ng

the youth from drug

abuse and crime.

The investigations
were conducted.The

a[egations were not

confirmed.

The investigations

were ongoing by

the closure of the

reporting period.

Jamii Telcom submitted comp[aint that The matter was

Runda association had barred it from resolved and Jamii was

instaLl.ing fibre network cabtes in the allowed entry.

region.

8

9

f,

10 Te [ecom m u n ications

t Consumer

lnformation Network
(ClN) & Kenya Taxi

Cabs Association
(KICA): (09/07 /2072)

Taxi services

Case/activity and
commencement

No date
Sector/ Market
affected Case summary Status/decision
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ANNEXES (continued)

ANNEX 3: Summary of Enforcement, Compliance and Consumer Affairs Cases

The fite was ctosed

when the matter was

taken to the Court.

The Parties withdrew
the matter in favor of
arbitration as provided

in their Contract.

lnvestigations were
ongoing by ctose of the
reporting period.

72 Health care PHP Consortium had recommended
the percentage by which fees may be

revised by private hospitals

The Authority issued

a cease and desist
order and demanded

proof of comptiance.
This enforcement
action prevented the
Heatthcare providers

from adjusting their
prices upwards by 20o/".

73 Outdoor Advertising

t4 Communications

15

CAK Vs. Kenya Private

Health Care Providers

(PHP) Consortium:
26/07/20t2

Out-door Advertising

Agencies (OAA) vs.

Kenya Roads Board

(KRB): (21/8/20t2)

Kenya Data Network
(KDN) Vs. Safaricom

ttd:77 /09/2072

Airtel. Kenya Ltd

Vs Safaricom Ltd

(20/9/2072)

Teleco m mu n icatio ns

OAA complained of ptans by the KRB,

a roads network regulator,to enter
into the trade of outdoor advertising,
therefore, giving it undue advantage
over its competitors. The comp[ainant
also atteged that KRB had intentions
of foreclosing the market through
predatory practices

KDN Compl.ained that Safaricom

had abused its dominance after
it "prematurely" terminated their
contract for the suppLy of various fiber
optic tinks.

AirteI Kenya Ltd comptained that
Safaricom Ltd is barring its Mpesa

agents from offering Airtel. Money

services atongside their Mpesa

services.

t6 Njeru lndustries vs.

Kenya Tea Board &
various tea factories
(2s/to/20t2)

Tea N,jeru lndustries' (Nl) al.l.eged that
Kenya Tea Development Agency

(KTDA), Michimikuru Tea Factory Ltd,

Kiegoi Tea Factory Co. Ltd and lgembe
Tea Factory Co. Ltd werejointl.y
restricting market entry by opposing
the construction of a Specialty Tea

Factory by Nl.

The case was finalized
and Advisory Opinion
of the Authority was

presented to the
Tea Board of Kenya

indicating that the said

market is contestable
and hence more

investors shou[d be

Iicensed.

Proposed

arrangement
between Kenya

Airways Limited and

KLM:Q5/71/2072

t7 Air Transport

services

The parties made an application for
exemption of their Joint Venture (JV)

arrangements from the application
of Part lll (A) of the Act in respect of
specific provisions found under the
arrangements,which may have some

of the effects contemptated under
section 21(3) (a) and (b) of the Act.

Exemption was

granted because of
the overriding pubtic

benefits.

Case/activity and
commencement

No date
Sector/ Market
affected Case summary Status/decision
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Case/activity and
commencement

No date
Sector/ Market
affected Status/decisionCase summary

Consumer Affairs Division

AN N EXES (continued)

ANNEX 3: Summary of Enforcement, Comptiance and Consumer Affairs Cases

18

t9

Marina Machineries

Vs Echochicks

and Petreshah:
(.09/t/2073)

SBC KeNvr uutreo:

(7 /6/2013)

Telkom and Airtel
Kenya

cAK/ EC/06/07/A

74.7.2012

Mabati Rotting Mitts

and CAK

cAK/ CW/06/07/A

73.3.2072

Distribution of Egg

incubators

Carbonated soft drinks

Mobil.e Tetephony

services

Marina Machineries & Echochicks

comptained that Petreshah, after

registering modeI of egg incubator as

his own trade mark, had seized their
stock of egg incubators, al.Leging that
they were counterfeit.

The fi[e was closed

after the comptainant

went to court

chaLLenging the

registration of the

trade mark.

SBC Kenya Limited comp[ained

of removaI and defacing of its

advertising materiaI by a competitor,

The case was at the

initiaI stages at the

close of the reporting
period.

t Telkom ctaimed that Airtel. posted

what they atteged to be a misleading

promotion advert in which every

shopper who purchased AirteI top

up cards at Nakumatt stores wou[d

earn free airtime depending on the

vatue ofthe cards.Tetkom aLteged that
advert created the impression that the
promotion was permanent.

The case was initiated fottowing the
posting of a TV advert deemed to
be misteading. Mabati RoLl.ing Mil.l.s

claimed their product, Dumu zos, o

type ofgalvanized roofing sheet was

4 times more durabte than ordinary

roofing sheets.

The case was closed

after AirteI confirmed

that information

regarding the
promotion was

avaitab[e at points

of sa[e that is within
within the stores.

The matter was

referred to KEBS.

However, the Standard's

body indicated that
they do not have

standards specifying

the durabitity aspect.

However,they informed

the Authority that they
would conduct further
research on other
internationaI Standards

in the said area to
confirm the veracity of
the C[aims.

Manufacturi ng

(roofing materiats)

(or"ti,i I i j lON AU iHoRilY 0i r(t NYA

ANNitAi Rt i,otit 2012/2015



AN N EXES (continued)

ANNEX 3: Summary of Enforcement, Comptiance and Consumer Affairs Cases

The comptainant bought a pair

shoes from the store.The soles were
damaged within the first day of use.

The selter refused to address the
buyeis grievances.

CAK and Foton EA Ltd The case regarded misl.eading

representation c[aims made against
Foton by a consumer. Foton was

apparently misleading consumers that
their vehictes are of Perkins engine
brands. Foton admited tiabitity

c K/ cw/06/76/A

20.6.2073

COI"lPETITION AUTHORITY OF KENYA
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COFEK reported a case in which a

consumer unknowingty bought a

defective mobile phone and two
computers from Fone Express. Though
the se[[er severa[[y attempted to repair
the goods, the warranties expired
before the work was completed.
Consequently, the consumer was asked

to purchase spare parts to complete
the repairs.

4

RetaiL (electronic
goods)

Hospital.ity (hotet) The aLl.egation in this case was that
Mr. Desai was misled after he was

booked into a hotel room that did
not meet the specifications as per

the reservations made by his traveL

agent.The hotel refused to refund
the booking fee but offered him the
chance to take up the hol.iday the
fol.Lowing year,which period was not
convenient to him.

The matter was in
progress at the close

of the year as more

information requests

had been made.

The case was finatized
after the parties

negotiated and the
hoteI management
agreed to extend the
offer to December

2015. The comptainant
agreed

5

COFEK and Fone

Express

cAK/ CW/06/7s/A

78.9.20L2

Eden Roc Hotel and

Mr. Desai

IAK/CW/06/07

23.7.2073

Top Shoes Ltd and

Mercy Thande

cAK/ CW/06/07/A

1.3.2013

3

ln Progress

6

Retait (footwear)

Manufacturing
(vehicte spare parts)

The matter was

referred to the Offce
of Directorate of
Pub[ic Prosecution for
necessary intervention

Case/activity and
commencement sector/Market

No date affected Case summary Status/decision

Consumer Affairs Division
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