
b
q\u{

tr,

:",.l{"y'4
.-{

.,I-r r\ {{Y

THE NAT]ONAL ASSEMBLY

THIRTEENTH PARLTAMENT - FOURTH SESSION - 2025

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON BLUE ECONOMY, WATER AND
IRRIGATION

REPORT ON THE AGREEMENT ON FISHERIES SUBSIDIES

(

a -r liE hl-"I'
t.-

DIT.TE: I

:lk
(1,

l

7 APil 2C25 ,l,,,..jil:
n )'r r'1 er, l{^{Dr, i fylu

1 6 A,lr[i 'r1r.;

o,t l,i't 5i'lL

,[.,J,- l"

CLERK'S CHAMBERS
DIRECTORATE OF DEPARTMENTAL COMMITTEES
PARLIAMENT BUILDINGS
NAIROBI

\

APRIL 2025



I\
TABLE OF CONTENTS

488REV|AT30NS.......................... 
.................. 3

a

5

5

t.t

t.2

t.3

EsrABLtsHtyENr oF THE CoMMITTEE........ ........................................5

1.4 CoMM|TTEESECRETAR|AT
....7

PART II I
2.0

2.t

2.2

coNStDERAT|ON OF THE PROTOCO1...................

BAcKcRoUND 1NFoRHATtoN................,.

LEGAL AND lNslTUTloNAL FRAHEwoRK

2. ,. , Connitution ol ond Legol Bosis-

2.1.2 Rolc of th. Notional Assembly

2.2 OvERVtEw oF THE AGR€EMENT oN FlsHERtEs SuBstDtEs.........

2.3 KEy PRovtstoNs oF THE AGREEMENT........

..............,8

...............8

...............8

I
9

............ t0

............ t0

PUBLIC PARTICIPATION/ STAKEHOLDER ENGAGEMENTS...,

CALL FOR SUBMTSSTON OF hEMORANOA FROH pU811C..............,........

SIATE DEPARTMENT FoR BLUE EcoNoMy AND FtsHERtEs...............

STATE DEPARTMENT FoR TRAoE ....,.........

STATE DEPARTMENT oF FoRE|GN AND DtAspoRA fuFA]Rs.............

THE NAIoNAL TREAsuRy ........

OFFTCE oF THE AI-toRNEy-G€NERAL AND THE DEPART|IENT oFJusTlcE

23

3

3. t

3.2

3.3

3.4

3.5

3.6

.....

....

....

.... t3

.... t5

.,,. l8

.... t9

,

t

I
2ll'agc I



a LIST OF ABBREVIATIONS AND ACCRONYI'IS

lllegal, Unregulated and Unreported Fishing
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Ministries, Departments and Agencies
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Sustainable Development Goal
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United Nations
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CHAIRPERSON'S FOREWORD

Thrs repon contains proceedings of the Departmenar committee on Brue Economy, Water
and lrrigation on its consideration of the protocol Amending the Marrakesh Ajreement
Esublishing the World rrade organization (Agreement on Fishiries subsidies).

The Protocol Amending the Marrakesh Agreement Establishing the Worrd rrade
Organization (Agreement on Fisheries Subsidies) was tabled in the Nat]onal Assembly on l9,h
lune' 2024 and consequently referred to the committee pursuanr to rhe provtions of
standing order 170A. The commitree is required to faciritate pubric participation and make
appropriare recommendations on whether the House should approvq approve wirh
reservations or reject ratification of the agreement. The Agreement is intended to reduce
trade distorrions, prevent disruptions in fish trade and promote sustainability in the fishing
industry.

The A8reemenr was adopted during the WTo's Twelfth Ministerial conference in June 2022.It seeks to discipline harmful fisheries subsidies that contribute to overfishing, illegal,
unregulated and unreported fishing (rUU fishing), and unsustainabre fishing practicesl tnereuy
promoting trade fairness and environmenml conservation.

An invitation for submission memoranda from the public was issued through advertisements
in the print media on Friday, l5'h November 2024. The committee diJ not receive any
memoranda from the public. However, vide a leuer REF: NfuDDC/BEW&|/2025/004 dated
Tuesday' l8'h March 2025, the Committee invited the folrowing stakehorders for engagement
on the agreement:

i. The Sure Departmenr for Trade;

ii. The Sute Department for Blue Economy and Fisheries;

iii. The Office of the Attorney- General:

iv. The State Department for Foreign Affairs; and

v. The National Treasury.

The commitree held six (6) meetings, both in-house and stakehorder entatemen* and
recommends that the House approves the protocol Amending rhe Marrakisf, Agreement
Establishing the World rrade organization (Agreement on Fisheiies Subsidies).

)

!

The committee is grateful ro the office of rhe speaker and clerk of the National Assembly
for the logistical and technical support accorded to it in the execution of its mandate.

Finally, I express my appreciation to Members of the committee and the committee
secretariat for their patience, sacrifice, endurance and commitmenr to the assignment, which
enabled the Committee to complete the task within the stipulated period.

It is therefore my pleasant duty and privirege, on beharf of the Departmentar Committee on
Blue Economy, Water and lrrigation to table its Report on the consideration protocol
Am_ending the Marrakesh Agreement Establishing the World rrade organization (Agreement
on Fisheries Subsidies) for considerarion and adoption by the House.

Hon. Bowen Kangogo, M.P., C.B.S
chairperson' Departmental committee on Btue Economy, water and trrigation
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PART !

I.O PREFACE
I - l Establishment of the Committee

l. The Departmental committee on Blue Economy, Water and lrrigation is one of the

t*"nry dup..t.enml Committees of rhe National Assembly established under Standing

Ordei 2 I 6 whose mandates pursuanr ro rhe S6ndint Order 2l 6 (5) are as follows:

i. To investigote, inquire into, ond repon on oll motters reloting to the

mondote, mondgement, octivities' odministrotion, oPerotionJ ond estimotes

of the ossigned ministries and dePoftments;
ii. To study thi progromme ond poliq objeaives of ministries ond depoftments ond the

effectiveness of the implementotion;

iii. on o quorterly bosis, monitor ond relort on the imPlementoton of the notional budget

in respect of its mondate;

iv. To sludy ond review olllegislotton referred to iq,

v. To study, ossess ond onolyze the relotive success ofthe ministries ond deportments os

meosured by the results obtoined os compored with their stoted objeaives;

vi. fo rnvestrlote ond inquire into all motters reloung to the ossigned ministries ond

deportments os th ey moy deem necessory ond os moy be referred to them by the House;

vii. To vet ond report on olt oppointments where the Constitution or ony low requires tie
Notronol Assembly to opprove, except those under stonding order 204 (Committee on

APPointments);

viii. To exomine treoties, ogreements ond conventions;

ix. To moke reports ond recommendotions to the House os often os possible, including

recommendotion of proposed legrslotion;

x. To consider reports of commissions ond lndependent offices submitted to the House

pursuont to the provisions of Article 254 of the Constitution; ond

xi. To exomine ony guestions roised bY Members on o motter within its mondote'

t
2

3

2 Subjects of the Committee

ln accordance with the Second schedule of the standing orders, the Committee is

mandated to consider matters of: use and regulation of water resources, irriSation.

fisheries development including promotion of aquaculture, fish farming, marine fisheries,

the susEinable use of ocean resources for economic trowth and improved livelihoods,

except seaports and marine transPort

ln executing its mandate, the committee oversees the following government ministries

and departments and agencies (MDAs)' namely:

. The State Depanment for Vy'ater and Sanitation

The State Department for lrrigation
The State Department for Blue Economy and Fisheries

5ll'.rgc
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Committee Membership

The Committee was constituted by the House on 27th octobe r, 2022 and comprises
of the following Members:

Chairperson
Hon. Bowen Kangogo, Mp., CBS

Marakwet East Constiruency
United Democratic Alliance partl

Vice- Chairperson
Hon. Kemero Maisori Marwa, Mp

Kuria East Constituency
c Alli nce PartyUn ted moc

Hon. Mohamed Abdikadir Hussein, Mp
Lagdera Constituency
Orange Democratic Movement

Hon. Chepkwony Charity Kathambi, Mp
Nioro Consrituency
Uni d Dernocratic lliance Partv

Hon. Buyu Rozaah Akinyi, Mp
Kisumu West Constituency

Pa

Hon. Tandaza Kassim Sawa, Mp
Matuga Constituency
Amani National Con ess

Hon. William Kamket, Mp
Tiaty Constituency
KANU

Hon. Eng. Paul Nzengu, MP
Mwingi North Constituency
Wiper Democratic Party

Hon. Dorothy Muchoni lkiara, Mp
Nominated
United Democratic Atliance party

Hon. Mnyazi Amina Laura, Mp
Malindi Constituency
Orante Democratic Movement

Hon. Eric Wamumbi, MP
Mathira Constituency

m lc c P

,
e o

Hon. Were Charles Ong'ondo, Mp
Kasipul Constituency
Oranse Democratic Parw

Hon. Neban Bernard Muriuki, Mp
Mbeere Sourh Constituency
lndeoendent Member

Hon. Adow Mohamed Aden, Mp
Wajir South Constituency
Orange Democratic Partlr

Hon. George Gachagua, Mp
Ndaragwa Constituency

it P

6ll'agc

m tc



I

1.4 Committe€Sccretariat

5. The Committee is faciliated by the following saft

Mr. Nicodemus K. Maluki

Clerk Assistant l/Head of Secretariet

Ms. lvy Kageha

Clerk Arsistant lll

Ms. Lynette A Otieno
Senior Legal Counse!

Ms. Joyce Wachera

Hansard Ofiicer

Ms. Fridah Ngari

Medla Relations Ofic€r

Dr. Benlamin Ngimor
Principal Fiscal AndYst

Ms. Veron D. Aluoch

Research Of,icer lll

Mr. Allan Gituku

SergGant-At-Arms

Mr. Eugene Luteshi

Audio Ofiicer
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PART II
2.0 CONS!DERATION OF THE PROTOCOL

2.1 Backgroundinformation

2.2 Legal and Institutionat Framework
2.1.1 Constitutional and Legal Basis

Article 2(6) of the constitution read together with the Treaty Making and Ratification
Act (Cap.4D) provides the foundation for incorporating internarional trearies inro
domestic law. The Nationar Assembry prays a criticar rore in ratification, ensurint
conformity wirh constitutional values and public interest.

The Treaty Making and Ratification Act, cap.4D that governs the making and ratification
of treaties in Kenya, gives effect to Articre 2(6) of the constiturion. section 2 of the Act
defines a treaty as an international atreement concluded between States in written form
and governed by inrernationar raw, whether embodied in a singre instrument or in rwo
or more related instruments and whatever its particurar designatron and incrudes a
convention.

The Protocol Amending the Marrakesh Agreement Estabrishing the Worrd rrade
organization (Agreement on Fisheries Subsidies) was tabred in the Narionar Assembry
on l9'h June, 2074 and consequentry referred to the Committee. The Agreement is
intended to reduce trade distortions, prevenr disruprions in fish trade, and promote
suscainability in rhe fishing indusrry. pursuanr to Sunding order r70A, the committee
is required to facilitate pubric participation and make appropriate recommendations on
whether the House should approve, approve with reservations or reject ratification of
the Agreement.

7

I

9

t0.

Article 2(5) of the constitution of Kenya, 20r0 provides that the generar rures of
international law sharr form part of the raw of Kenya whire A*icre 2(6) of the
constitution provides that any rreaty or convenrion ratified by Kenya shal form part of
the law of Kenya under this Constitution.

,

Under section 7 Cap.4D, where the Government intends to ratify a treaty, the Cabinet
Secretary of the rerevant State Department sha , in consurtation with the Attorney-
General, submir to the cabinet the treaty, together with a memorandum outrining-

a) the objects and subjecc mamer of the treaty;
b) any constitutional implications including_

i. any proposed amendment to the Constitutionl and
ii. that the treary is consistent with the Constitution and promotes

constitutional values and objectives;
c) the national inreres* which may be affected by the ratification of the treaty;
d) obligations imposed on Kenya by the treaty;
e) requirements for implementation of rhe treaty;
f) policy and legislative considerations:
g) financialimplications;

8ll':rge
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h) ministerial rcsponsibilitY:

i) implications on matters relating to counties;

j) the summary of the process leading to the adoption of the treaty:

k) the date of signature:

l) the number of states that are pamy to the treaty;

m) the views of the public on the ratification of the treaty;

n) whether the treaty sought to be ratified Permits reservations and any

recommendations on reservations and declarations:

o) the proposed text of any reservations that should be entered when ratifying

the treaty in order to Protect or advance national interests or ensure

conformity with the Constitutiou and

p) whether expenditure of public funds will be incurred in implementing the treaty

and an estimate, where possible, of the expenditure.

2.1 .2 Role of the National Assembly
I l. Section 8(l) of the Treaty Making and Ratificarion Act provides that where the cabinet

approves the ratification of a treaty, the Cabinet Secretary shall submit the treaty and a

memorandum on the treaty to the SPeaker of the National Assembly.

12. standing order (170A) further outline procedures for public ParticiPation and

reporting by Parliamentary Committees as follows-

l7OA. ( l) A treaty submitted to rhe Narional Assembly for ratification shall be laid

on rhe Table of the House and stand committed to the relevant committee for
consideration.

(2) The Committee shall undertake public participation before submitting its rePort
to the House.

(3) ln addition to the information required to be submitted to the National

Assembly under wriften law, the committee may require the relevant Cabinet

Secretary to submit further information' including-
(a) the social and environmental imPact of the treaty in the short-term'
medium-term and long-term; and,

(b) the nature and evidence of any public ParticiPation conducted on the

treaty.

(4) The report of the committee to the House shall include--
(a) information on the views of the people on the ratification of the treaty
emanatint from public ParticiPation conducted by the committee:

(b) the findings of the committee on the treaty and any other information the

committee may deem necessarY; and

(c) a recommendation that the House-

(i) approves the ratification of the treaty, or

(ii) approves the ratification of the treaty with reservations, or

(iii) re,ects the ratification of the treaty.

(5) ln approving ratification of a treaty with reservations, the House shall

specify the affected provisions of the treaty and the proposed text of each

t 9ll'agc



reservation, which ma) include prescription of timelines within which an
obligation is to be fulfilled before implemenhtion of rhe Trear/.

(6) Upon decision of the House on a rreary the crerk sha[, within seven days,
notify the relevant Cabinet secretary and enter the information in the regisier
of treaties.

2.2 Overview of the Agreement on Fisheries Subsidies
The Agreement was adopted during the WTo's l2'h Minisreriar conference in June
2022. lt seek to discipline harmfur fisheries subsidies that contribute to overfishing, rUU
fishing (illegal, unregulated and unreported fishing), and unsustainabre fishing practices,
thereby promoting trade fairness and environmental conservation.

t3

2.3 Key Provisions of the Agreement

Article Key Focus Summary

l-2 Scope & Definitions Applie
inland
vessel-

s to marine wild capture fishing. Excludes aquaculture and
fisheries. Definicions include fish, fishint, operator and

3 IUU Fishing Prohibis subsidi
and Unregulated

),,ear grace period for developing countries

es to operators engaged in lllegal, Unreported,
fishing. lncludes procedural safeguards and a 2-

4 Overfished Stocks Prohibits subsidies on overfished
sustainability programs.

stocks unless tied to

5 Other Subsidies nregulated high seas fishing. Cautions against
-flagged vessels or for unassessed stocks.

Bans subsidies for u
subsidies to foreign

6 Special Provisions for
LDCs

ue restraint in enforcemenr against Leasc Developed
LDCs).

Promotes d
Countries (

7 Technical Assisunce capacity building and voluntary funding through
and IFAD.

Provides for
wTo, FAO.

I &Transparency
Notification

equires regular reporcing of subsidies,
manatement pracdces. and catch daa.

stock status,R

9 lnstitutional
Arrangements

Establishes a Commi
review, and impleme

ttee on Fisheries Subsidies for monitoring,
ntation oversight.

t0-il Dispute Settlement Applies WTO
allowed.

dispute mechanisms. No unilateral actions

t2 Termination Clause Agreement lapses
within four years.

if comprehensive disciplines are not adopted

)

,l0 ll)ag c
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PART IIt

3 PUBLICPARTICIPATION/STAKEHOLDERENGAGEMENT

t4
3.1 Call for submission of memoranda from public

The committee placed an adverrisement in two national dailies on Friday, l5'h

November 2024, pursuant ro provisions of article I l8( l) (b) of the constitution on

public parricipation and section 8(3) of Treaty Making and Ratification Act, 2012 calling

for submission of memoranda on the subiect matter. By close of the deadline, the

Committee had not received any memoranda on the Agreement. Further, vide a letter

REF: NA,/DDC/BEW&y2025/OO4 dated Tuesday, l8'h March, 2025 inviting stakeholders

for a meeting, the Committee met with relevant stakeholders:

i. The State Department for Trade;

. The State Department for Blue Economy and Fisheries;

I[. The Office of the Attorney-General;

The State Department for Foreign Affairs; and

The National Treasury.

3.2 State Department for Blue Economy and Fisheries

A delegation from the state Departmenr for Blue Economy and Fisheries led by Dr.

Daniel Makilla, Director Blue Economy and Fisheries appeared before the Committee

on Monday, 24'h March 2025 and submitted as follows:

t5 The objective was ro apprase Members of Parliament on the sitnificance of the

Agreement and to seek approval for Kenya's ratification, in accordance with Section 8

of the Treaty Making and Ratification Act' Cap. 4D.

I 6. The Agreement on Fisheries Subsidies was concluded and adopted on Friday, l7'h June

2022 during the wvelfth (12'h)WTO Ministerial Conference (MC l2) in Geneva,

Switzerland. The Committee was informed that the Agreement fulfills commitments

made under the eleventh ( I l,h)Ministerial conference (MC I l) and is in line with

Sustainable Development Goal (SDG) 14.5. The Committee was informed that the

Agreement applies to marine wild capture fishing and fishing-related activities in oceans

and seas, and rhat aquaculture and inland fisheries were excluded from the scope of the

Agreement.

17. The State Department repomed that the Agreement was as a result of intensive

netotiations and consensus building among WTO members, with Kenya actively

participating in the process. lt was noted that for the Agreement to come into force, it

required rarification by wo-thirds of the one hundred and sixty four (164) WTO

tl I l'a g c



member smres, equivalenr ro one hundred and ereven ( r i r) members. As of March 20,
2025, ninety (90) member states had accepted and signed, and eighry six (96) had already
ratified the Agreement. lt was further noted that the Agreement does not permir
reservations in respect to any of its provisions.

t8.

t9

20

2t.

The Committee was informed that the objectives of the Agreemenr were ro promote
sustainable and responsibre fishing, prevent overfishing and overcapacity, and protect
global marine resources. lt was emphasized that the Agreement seeks ro balance the
livelihoods of fishing communities with the need to maintain healthy marine ecosystems.
Furthermore' it was reported that the Agreemenr aims ro ensure a revel praying fierd in
international fisheries trade by addressing distortive subsidies.

The committee was further briefed on da." from the Food and Agricurture
Organization (FAO), which showed that global fish srocks were at risk due to
overexploitation, with implications for poverty and food security. lt was nored that all
UN Member states' includrng Kenya, had adopted the 2030 Agenda for Sustainabre
Development, and the Agreement was directry arigned with sDG r4, focused on marine
sustainability.

The committee was informed of the fo owing sarient features of the Agreement;
i. A ban on subsidies for vessels or operators engaged in IUU (lllegal,

Unreported, and Unregulated) fishing;

ii. A ban on subsidies for fishing related to overJished stocks:

iii. special and Differentiar rreatment (SDT) provisions for deveroping counries
and Least Developed Counrries (LDCs);

iv. Provision of targeted rechnicar assistance and capacity buirding to support
implementation.

Further, the committee was informed that upon ratification, Kenya wourd be obrigated
to;

i. Enact or align laws and administradve procedures to ensure harmful subsidies
are not granted or maintained:

ii. Prohibit subsidies to vessels or operarors involved in IUU fishing;

iii. Prohibit subsidies targetint overfished stocks;

iv. Report regularly to the wro on fisheries subsidies and submit a description
of the national fisheries regime, referencing rerevant regar and administracive
frameworks.

,

22 ln addition, the state Department noted that Kenya srood to gain various benefits,
including

12 ll)li: c

Sustainable fisheries managemenr for food security, biodiversity, and poverty
reduction;



ii. Reduction of trade distortion by eliminating unfair subsidies;

iii. Avoidance of trade disruptions by curbing overfishing and overcapacity;

iv. Long-term susainabiliq/ of the fishing industry;

v. Flexibility in implementation for developing countries;

vi. Access to technical assisunce and capacity building;

Promotion of constitutional obiectives under Articles 60( I ) (e) and 69( l) (a)

of the Constitution of Kenya concerning sustainable resource use and equitable

benefit sharing.

23. The Committee was informed that there were no financial implications, as

implementation would be covered under existing annual budgets of relevant Ministries

and Deparrments. Additionally, there were no legal implications, since the Agreement

is consistenr with the Constirurion and did not require new legislation or amendments.

24. ln conclusion, rhe Stare Deparument emphasized the need for Kenya to ratify the

Agreement to enioy the anticipated benefits. The Committee was therefore requested

to:
i. Note the conteng of the memorandum;

- Approve Kenya's ratification of the WTO Agreement on Fisheries Subsidies in

its entirety, without reservations, in line with the Treaty Making and

Ratification Act (Cap 4D).

t
3.3 State DePartment for Trade

Ms. Rose Masita, the Deputy Director, State Depaftment for Trade appeared before

the Commictee on behalf of rhe Department on Monday, 24'n March 2025 and briefed

on the ASreement on Fisheries Subsidies as follows:

25. The World Trade Organization (WTO) is the international body responsible for setting

rules governing trade between narions. she reported that the WTO, established on lst

January I 995 as rhe successor to the General Agreement on Tariffs and Trade (GATT),

aims to improve living standards, promore sustainable development, and create

employment opponunities throuth trade. By 30'h August 2024, the WTO had one

hundred and sixty six ( 166) members, accounting for 98% of global trade'

26. The WTO performs several functions, including administering trade agreemenu,

facilitating trade negotiations, resolving disputes, monitoring trade policies, providing

technical assistance to developing countries, and cooperating with other international

organizations. Kenya had been a WTO member since I " January, 1995 and had

previously ioined GATT in 1954.

27. ln regards to the problem analysis, the committee was further informed that

overexploitation of fish stocks, as reported by the Food and Agriculture Organization

13 ll'ag c



28

29.

30.

3t.

32

33.

(FAO), posed a global threat to food security, poverty reduction, and marine
sustainabillty. Sustainable Development Goal (sDG) 14, emphasizes conservation and
sustainable use of oceans and marine resources. lt was noted that the r r 

,h wro
Ministerial conference in 2017 had tasked members with eliminating fisheries subsidies
contributing to overfishing, overcapacity, and illegal, unreported, and unregulated (lUU)
fishing.

The Agreement on Fisheries Subsidies was adopted at the r2,h WTo Ministeriar
conference in June 2022. The Agreement's main goar is ro promote sustainabre fishing
by curbing harmful subsidies, protecrint marine resources, and ensuring fairness in global
fisheries trade. The Agreement focuses on marine wird capture fishing and excruded
aquaculture and inland fisheries.

Further, it was nored that the Agreement aims to barance the riverihoods of fishing
communities wirh the need to maintain ocean health. The Agreement seeks to prevent
market distortions by prohibiting subsidies that provide unfair advantages. The
Agreement includes specific provisions banning subsidies for vessers involved in IUU
fishing and for fishing activities Erterint overfished stocks. Speciar and Differentiar
Treatment (SDT) provisions are highrighted, offering flexibirity and extended timerines
for implementation by developing and least-developed countries (LDCs). The
Agreement also promises rechnicar assistance and capaciry buirding for these nations.

Upon ratification, Kenya wilr be required to implement raws and procedures ro eliminate
harmful subsidies, report regurarry on subsidy practices, and provide descriptions of irs
fisheries regime. Kenya viewed the Agreement as arigned with its Brue Economy agenda,
given the sector's contribution to emproyment and potentiar impact on GDp. Curiently,
over 15,000 anglers and over 45,000 individuars across the varue chain were engaged in
the sector-

It was emphasized that ratifying the Agreement wourd herp Kenya enhance food securiry,
reduce poverty, conserve biodiversity, and promote sustainabre fisheries. The
Agreement would also herp reduce trade distortions, avoid disruptions in fish trade, and
support long-term sustainabirity of the fishing industry. The Agreement is seen as
supportive of economic deveropment and incrusive of the needs of deveroping nations.

The Agreement is aligned wirh the Kenyan consrirution, particurarry Articres 60 and 69,
which promotes environmentar sustainabiriry and equitabre resource sharing.
Additionally' it was noted that no constitutionar or regisrative amendmen$ wourd be
necessan/ for implementation.

)

It was clarified that the obrigations under the Agreement would fall under the purview
of the National Government. rt was nored rhat the implementation wourd not require
additional funding beyond existing budget aIocacions. rt was exprained that Kenya wourd
benefit from technical and capacity buirding assistance provided under the Agreement.

14 ll'agc



34.

35

36

37

38.

Responsibilities for implemenution were said to be distributed among sevcral ministries

and offices. The Ministry of lnvestments, Trade and lndustry would coordinate

implementation and communicate with the WTO, while the Ministry of Mining' Blue

EconomyandMaritimeAffairswouldoverseeexecution.TheofficeofthePrime
cabinet Secrerary and Ministry of Foreign and Diaspora Affairs would handle ratification

procedures, and the National Treasury would allocate funds. The state Law office

would provide legal guidance.

The Agreement would only come into force once two-thirds of WTO members i.e. one

hundred and eleven ( I I l) members had submitted instruments of acceptance. As of 20s

March 2025, ninety-four (94) members had done so, with seventeen (17) more still

required. lt was noted that Kenya had initiated its ratification Process, having received

Cabinet approval on April 2024. The Agreement and accompanying memorandum were

submitted to the National Assembly on l8'h June, 2024 for approval'

As regards public participation on the ASreement' the State Depanment informed the

CommitteethatitbeinganinternationalAgreemenqthiswasundertakenatthe
Ministerial conference level and subsequent negotiations between counties. Ministerial

Conference (MC) is the highest decision-making organ in the World Trade Organization

(WTO) and it meets biennially. Since, its establishment in 1995' WTO has held eleven

( I l) Ministerial conferences and taken decisions on specific multilateral trade issues, as

well as provided direction on outstanding/protracted issues'

Before the l2,h Conference rhat adopted the Fisheries subsidies Agreement, the last

Ministerial Conference (MCll) was held in Buenos Aires in 2017. The l2'h Ministerial

Conference was held in Switzerland, Geneva from l2'h June to 156 June' 2022 and was

co-chaired by Kazakhstan Minister of Trade and lntegration. The Conference was

postponed twice owing to the outbreak of the COVID l9 Pandemic'

ln preparation for the l2.h Conference, the Kenya National Trade Negotiations council

(NTNC) held a preparatory workshop at the Lake Naivasha Resort from 3'd to 6'h June

2022 with a view to develop Kenya's position for use during MC 12' The State

Department for Trade and Enterprise Development organized the workshop with

suPPortfromTrademarkEastAfrica(TMEA),incorporatedvariousstakeholders.The
purpose of the WorkshoP was to bring together Kenya's Geneva-based Economic

Counsellors and Kenya's trade negotiators under the NTNC with a view to: review the

Kenyan Position for rhe MC l2 & General statemenq Thematic Statements; align the

country Position Paper with the WTO netotiations state of play; and review of MC l2

outcome document and update Kenya's positions in thematic areas including on the

Fisheries Subsidies

3.,1 State DePartment for Foreign and DiasPora Afrairs

Ambassador Elphas M. Barire representing the State Department for Foreign and

DiasporaAffairsappearedbeforecheCommitteeonbehalfoftheDePartmenton
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Monday, 24'h March 2025 and briefed on rhe Agreement on Fisheries subsidies as
follows:

39' The Agreement on Fisheries Subsidies was concruded and adopted during the r2,hWorrd rrade organization (WTo) Ministeriar conference (Mc r2), which took prace
in Geneva, switzerrand, on r7'h June, 2022. rt was stated that the Agreement derivered
on rhe mandate given ro Members during rhe r .h Ministeriar ConfJrence (MC r r) and
aligned with Sustainable Development Goal (SDG) 14.

40' The Agreement applies to marine wild capture fishing and related activities ar sea or in
the ocean, whire aquacurture and inrand fisheries are said to be excruded from its scope.
Reports indicated that a, one hundred and sixty four ( r64) wro Members were parq/
to the Agreement and that it wourd enter into force upon ratification by two-thirds ofthe members. However, at presenr, only sixty eight (6g) WTO Members had ratified
the Agreement The Agreement does not permit reservations on any of its provisions.

4l' The main objective of the Agreement is ro safetuard the worrd's seas, oceans, and
marine resources for future generations by promotin6 sustainabre and responsibre
fishing practices' This is achievabre by preventing overfishing and overcapacity.
Furthermore, the Agreement aims to barance support for the riverihoods of fishing
communities with the long_term health and capacity of marine ecosystems. The
Agreement is designed to create a rever praying fierd in internationar fisheries trade by
ensuring that subsidies did not diston competition or create an unfair advantage to
some countries or fishing fleets.

42. Furrher, as part of the ratificarion process, a Cabinet Memorandum was submitted to
rhe cabinet for approvar, in rine with section 7 of the Treaty Making and Ratification
Acr, CAP 4D. lt was noted that, on 23,d April, 2024, rhe Cabiner approved the
ratification of the WTO Agreement on Fisheries Subsidies.

43' Following the cabinet's approvar, the prrme cabiner secretary and the cabinet
Secretary for Foreign & Diaspora Affairs submitted a parriamentary Memorandum, arong
with a copy of the Agreement, to the National Assembly.

44

n.

Upon ratification, Kenya would be required to:
i Establish laws, regurations or administrative procedures to ensure that fisheries

subsidies, including those existing ar rhe time of the Agreemen,,, 
"n,f irioforce, were neither granted nor mainained.

ii. Refrain. from granting or mainuining any subsidy to a vessel or operator
engaged in iltegat, unreno.f!g!,^a1a unieguiated (tUU1 nshing or fisfringjr;taJ
acriviries that supported IUU fishing.
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45.

46

47.

48

iv. Provide a desc:'iption of its fisheries regime' referencing Kenyan laws'

regulations, and administrative procedures relevant to the Atreement within

orie year of the Agreement's entry into force' and promptly inform the WTO

of anY modifications thereafter'

v. Regularly notify the WTO about fisheries subsidies to enable effective

suieillance of the implemenetion of fisheries subsidy commitments'

lnaddition.itwasnotedthatKenyawouldbenefitfromtheratificationoftheAgreement
in the following waYs:

i. Promotion of sustainable fisheries to suPPort food security, poverty alleviation'

and the preservation of marine biodiversity'

ii. Reduction of trade distonion by eliminating harmful fisheries subsidies that

created unfair advanoges for subsidized fishing operations' thereby distorting

trade in fish and fishery Products'

iii. Establishment of a level playing field for fishers and fishery-related industries'

iv. Ensuring the sustainability of the fishing industry through responsible

..nrg"-."n.offishery.",o"t"',whichwascriticalforitslong-termviability'
It was noted that redlced overfishing would lead to more stable and reliable

sources of fish for both domestic and international trade'

v. Ensuring that trade and economic development were not hindered' as the

Agreem-ent was said to recotnize the special needs and circumstances of

dJveloping countries and leasi developed countries (LDCs)' providint them

with more flexibility in implementing subsidy reduction measures'

vi. Granting access to targeted technical assistance and capacity-building support

for developing country Members and LDCs'

ltwasnotedthattheratificationoftheWToAgreementwouldstrengthennational
efforts to achieve Kenya's constitudonal obiectives and values' as stated in Articles

60(l)(e) and 69(l)(a) of the Constitution of Kenya' These Articles provide for the

productive, sustainable exploitation, utilization' management' and conservation of the

environment and narural resources, as well as the equitable sharing of accruing benefits'

Additionally, it was stated that Kenya's ratification of the \A/TO Agreement on Fisheries

Subsidies would not necessitate any amendments to the Constitution' as it was

consistent with constitutional provisions, Particularly Articles 60 and 69 of the

Constitution of KenYa (2010).

It was emphasized that Kenya's ratification of the Agreement would not result in

additional public expenditure, as its implementation would be carried out under the

normal budget of the relevant Ministries' Departments' and Agencies (MDAs)'
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49.

50.

5t

52

53

54.

55.

The imprementation of rhe Agreement wourd be the ioint responsibiriry of the Ministryof lnvestments, Trade and lndustry, and the Ministry of Mining, Blue Economy, andMaritime Affairs.

3,5 The National Treasury
Mr' Arberr K Mwenda, Director Generar, Budget and Fiscar and Economic Affairsrepresenting the National Treasury appeared before rhe Committee on Monday, 24;March 2025 and briefed on the Agreement on Fisheries Subsidies as follows:

WTO is an inter-governmentar organization that dears with grobar rures of tradebetween member s.,tes- \ /To's primary function is ro ensure that trade flowssmoothly' predictabry, and freery. WTo was esubrished on January I, rgg5, under theMarrakech Agreement, which had been signed by one hundred and twenty three (r23)nations on April 15, 1994.

The Agreement exprained that its functions incrude administering WTo tradeatreements, serving as a forum for trade netotiations, handling trade disputes,monitoring nationar trade poricies, providing technicar assisrance and training fordeveloping countries, and cooperating with other international organizations

Regarding the Protocor Amending the Marrakesh Agreement Estabrishing the WTo(Agreement on Fisheries Subsidies), the state Dep.nri"nt nored that since the WTo'sestablishment' severar murtirarerar negotiations had uken prace during MinisteriarConferences' wirh the fishery sector being one of the focar areas. The Agreementreported that during the r .h WTo Ministeriar Conference (Mc) herd in Buen-os Aires,Argentina, in 2017, members had agreed rhat the l2,h WTO MC should adoptcomprehensive and effective disciprines to prohibit certain fisheries subsidiescontributing to overcapacity and overfishing and to eriminate subsidies that supportillegal, unregulated, and unreported (lUU) fishing.

During the I 2,h WTO MC held in Geneva, Switzerland, in 2022, the Agreement onFisheries subsidies was adopted on r7'hJune, 2022. The Agreement derivered on themandate given during rhe ,6 Ministeriar conference and on sustainabre Deveropment
Goal (SDG) 14.

The main objectives of the Agreement incruded safeguarding the worrd,s seas, oceans,and marine resources by promoting sustainabre fishinlg practices, barancing support forfishing communities with ensuring the rong-term hearth of marine resources, andcreating a rever praying fierd in internationar fisheries trade by preventint subsidies fromdistorting comperirion.

The Agreement bans the tranting or maintenance of subsidies to vessers or operators
engaged in rUU fishing' prohibits subsidies for fishing overfished stocks, and provides
special and differentiar rrearmenr for deveroping and ieast-deveroped countries (LDCs)by granting them additionar time and flexibirity in imprementing subsidy reductions.
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Additionally,theAgreementprovidestargetedtechnicalassistanceandcapacitybuilding
for develoPing members and LDCs.

56.TheAgreementappliestomarinewildcapturefishingandrelatedactivitiesatseabut
excludesaquacultureandinlandfisheries.Additionally,Kenyahasseveralobligations
under the Agreement, including not trantinS subsidies to IUU fishing' ensuring

appropriate laws and administrative procedures were in place' and providing the WTO

with descriptions of fisheries regimes and subsidy notifications'

57. The financial implications of the Agreement were noted' that commitments such as

monitoringagainstlUUfishing,providingtechnicalassistance'ensuringtimely
norifications, establishing a committee on Fisheries subsidies, settlinS disPutes. and

enacting relevant domestic laws might require additional financing from the Exchequer'

5g. The commirtee was informed that the National Treasury is a member of the National

Trade Negotiations council (NTNC), which coordinates trade matters at different

levels according to the Marrakesh Agreement. The National Treasury has actively

ParticiPatedinWToMinisterialConferenceMeetings,providingtechnicalinputintothe
country's position papers and ParticiPatinS in the l 2.h WTo Ministerial Conference,

where the Agreement on Fisheries Subsidies had been unanimously adopted'

59.TheStateDepartmentstatedthatithadnoobjectionstoratifyingtheProtocol
amendingtheMarrakeshAgreement.ltalsorecommendedthatuPonratification,the
Ministry of Mining, Blue Economy, and Fisheries should include resource requirements

for implementing the Atreement in their annual budget allocation processes for

consideration during budget-making processes'

3.6 Office of the Attorney-General and DePartment of Justice

Mr. Allan Githaiga, Deputy Chief State Counsel' Office of Attorney- General

accompanied by orher officers appeared before the committee on Tuesday, 25'h March

2025 and submifted as follows:

TheAgreementwassaidtoapplytosubsidieswithinthemeaningofArticlel.lofthe
Agreement on Subsidies and Countervailing Measures' specifically to marine wild

capture fishing, related activities at sea, while aquaculture and inland fisheries were

60

6l

62.

excluded from its scoPe.

The Agreement had originated from the recommendations made at the I l'h WTO

Minisrerial Conference in 201 7, where members had been mandated to prohibit

fisheries subsidies that contributed to overcapacity and overfishing, eliminate subsidies

that supported illegal, unreported, and unregulated (lUU) fishing' and refrain from

introducing new such subsidies.

The main objectives of the Agreement were outlined as safeguarding the world,s seas,

oceans, and maritime resources by promoting sustainable and responsible fishing

practices to Prevent overfishing and overcapacity' The Agreement aims to create a level
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playing fierd in internationar fisheries trade by ensuring that subsidies did not distortcompetition or create unfair advantages for certain countrie' 0r fishing freets.Additionalry, the Agreement seeks to barance support for the liverihoods or rirhingcommunities while ensuring the long-term health of the world's seas, oceans, and marineresolJrces-

63' The Agreement laid out rules for prohibiting certain harmful subsidies and emphasizedtransparency and accountabirity in how governments supported their fishing sectors.The Agreement specificary prohibits ,ubridi", that enabres rUU fishing, fishing ofoverfished stocks, or fishing of unmanaged stocks in the high seas.

64' The Agreement bans the granting or maintenance ofany subsidy to vessers or operators
engaged in rUU fishing or fishing-rerated activities in support of rUU fishing. rt arsoprohibits the granting or maintenance of subsidies for fishing or fishing-related'activlties
concerning overfished stock. Additionany, the Agreement requires members ro exerciserestrainr when granting subsidies to vessers not flying the member,s flag or whensubsidizing fishing of stocks whose satus was unknown.

65' The Agreement incrudes provisions for sDT for deveroping and LDCs, arowing themmore time and flexibirity in impremenring subsidy reductions. The Agreement providesfor targeted technicar assistance and capacity brirdrng to herp deveroping members andLDCs implemenr its provisions. Additionally, members ,.e ,eqrirld to provide
descriptions of their fisheries retimes within one year of the Agreement,s enffy intoforce, along with relevant legal and administrative procedures.

66' The Agreement wourd.not be interpreted or appried in a way rhat wourd prejudice thejurisdicrion, rights' and obrigations of members under internationar raw, incruding thelaw of the sea' It was arso stated that any findings, recommendations, or awards underthe Agreement would not have legal implicarions regarding territorial claims or maririmeboundary delimitations.

67' The office of the Attorney- Generar highrighted the benefits of the Agreement to theRepublic of Kenya and reported that the Agreement promotes the sustainable use ofmarine fisheries resources, reading to enhanced food security, poverty areviarion, andmarine biodiversity preservation. Additionary, it was stated that reducing overfishingwould contribute to a scable and reliable fish supply for domesric and inrernational tradeand would support the blue economy.

68' Further, the Agreement ensures access to tarteted technicar assistance and capacirybuilding for developing and least-developed countries. rt was also pointed out that theAgreemenr arigns wirh Articres 60( r) and 69( r) (a) of the constiturion, n niJ .equi.esproductive and sustainabre manatemenr, conservation, and equitabre sharing ofenvironmental resources.

69' The Agreement wourd enter into force once ratified by two-thirds of WTo members,wirh 56 members having arready ratified it. rt was further staed that ratifying the
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Agreement would not require enacting new legislation or amending existing laws.

However, it was noted that there was a need to ensure that future atreements

negotiated by Kenya with other countries or development Partners should not be

inconsistent with the Agreement. lt was also emphasized that Kenya must provide the

required information under Article 8.4 of the Agreemeng including descriptions of its

fisheries regime and related legal and administrative procedures, in a timely manner.
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PART IV

4.0 COMMITTEE OBSERVATIONS

Having engaged and considered submissions from the relevant stakeholders rhe committee
made the following observations on the protocor Amending the Marrakesh Agreement
Esublishing the World Trade Organization (Agreement on Fisheries Subsidies)_

70' Upon ratification Kenya wourd need to aritn its raws, regurations and administrarive
procedures with the Agreement. This incruded providing a description of its fisheries
regime, referencing Kenyan raws, regurations, and administrative procedures rerevant to
the Agreement within one year of the Agreement's entry into force, and promptry
inform the WTO of any modifications thereafter.

7l ' The Agreement requires Kenya ro refrain from granting or mainhining any subsidy to a
vessel or operaror engaged in illegal, unreported, and unregulated (lUU) fishing or
fishing-related acriviries that support IUU fishing.

72" The Agreement requires Kenya to avoid granting or maintaining subsidies for fishing or
fishing-related activities concerning overfished stock.

73' The Agreement further requires Kenya to notify regurarry the wro about fisheries
subsidies to enabre effective surveiflance of the imprementation of fisheries subsidy
commitmen*. rn this regard, stock assessment and rerated programmes are important
for the effective implementation of the Agreement.

74' The Agreemenr provides for technicar assisrance and capacity buirding (TACB). The
agreemenr incrudes an obrigarion to provide TACB for the imprementation of the
instrument and provides for the creation of a specific vorunury funding mechanism
under the WTo in cooperation with rhe FAo and the lnternational Fund for
Agricultural Deveropment to supporr the imprementation of agreement. rn this regard,
there is need for transparency from the rerevant Ministry in the manner and mode in
which the country benefits from rechnicar assistance and capacity buirding under such
agreements.

75' The Agreement does not enabre Sute parties to enter reservations. However, Articre
9(4) of the Agreement provides for a review to be undertaken five (5) years after rhe
treary's entry into force, and then every three (3) years. This exercise courd read to
proposals to amend the Agreement based on the experience gained in imprementing rts
provisions.

76' Article l0 of the Agreemenr provides that the existing rures under the WTo,s dispute
settlement mechanism wi appry to this new insrrument. rn this regard, State parties ro
the agreement wiI not be abre to use uniraterar rrade poricy remedies with respect ro
the obligations under the new fisheries subsidies agreement. Rather, they musr use rhe
multilateral dispute settlement process under the Agreement.

22 ll'ag c



PART V

COMMITTEE RECOMMENDATIONS

The Committee having received written and oral submissions and after its deliberations
recommends THAT -

(i) the House approves the Protocol Amending the Marrakesh. Agreement
Establishing the World rrade organization (Agreement on Fisheries subsidies),
pursuant to Standing Order 170 A.

(ii) the Ministry of Mining, Blue Economy and Fisheries and other relevant Ministries
and state agencies should on quarterly basis apprise the Committee on the
subsidies and technical assistance and capacity building assistance that accrue or
benefit Kenya under the Agreement.

/f '4 ' '?oe'd'DATE......./.........:.....................slGNED.....

HON. BOWEN KANGOGO, M.P., C.B.S.
CHAIRPERSON, DEPARTMENTAL COMMTTTEE ON BLUE ECONOMY,
WATERAND IRRIGATION
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The Chairperson called the meerint to order ar thirry rhpraved' He thereafrer resuested 
"rr i."r"r,tlo;;*:': #1ffi:il:::',*" ten o'crock and''

AGENDA:
The agenda of the meeting was presented as follows:l. Prayers

MtN.No.Dc/ BEW&t/ t 34/2025:

2. preliminaries/lntroductions

i. Adoption of the Agenda

. 
ii. 

^ 
Remarks by the ChairpersonJ. Lonttrmation of Minutes/Matters Arising4. Agenda: Considr

Reports: 
eration and Adoption of the following Draft committee

i. 
^Se.ssional 

paper No. I oJ 2O24 on the Ni. poricy f"om ilini,t,y of Water, ilil:x".:l ;i[::f:",, Management
ii. protocol Amendinj the t;;;;t;;;:

,. A 
", 

:'#r?,lgan 
i z ati o i (A8 ; ;;;;;,}"'"iiT."l i 

"ilii'::1' 

.' th e Wo rr d

6. Adjournment/Date of the next meetint

MIN.NO.DC/ BEW&]/t3212025: ADOPT|ON OF THE AGENDAThe agenda of rhe day *.r 
-11:p,:d 

hrri;;;; o'.Iir"o and seconded by Hon. EricWamumbi, Mp and Hon. Mnyazi Amina Laura, Mp respectively.

MIN.NO.DC/ BEW&I/133/2025: CONFTRMATTON OF MTNUTES OF THE
This agenda item was deferred to the nexr.,:,l:utort MEET,NG

sg.l{:t-DERATtoN AND ADoPTtoN oFTHE D_RAFT COMMITTEE REPORT ONSES_SIONAL PAPER NO. 7 OF 2024 ON
ITI NAT|oNAL sANITATtoNI'IANAGEMENT poLtcy FHo,r;IIylSY oF wArER, sANtrATtoN
AND IRRIGATIONThe Commitree unanimously adopted

oeen proposed and seconded by hon
Kathambi, Mp respectively.

n:.:p:^T wirh rhe following recommendarions having. Eric Wamumbi, Mp and Hon. Chepkwony Charlti

Iii]l ,5 House approves the Sessionat paper
ranrtatton Management policy subject to the followin

No. 7 of 2024 on
g revisions-

Natronal

NO. AREA/SECTION REVtstoN
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Align the PolicY with current an

laws, including the Water Act, Cap' 372'

the Sustainable Waste Management Act,

Cap.387C, the Environmental

Management and Coordination Act'

Cap.387.

Revise definitions and terms in entire

policy and align with the Constitution and

relevant laws.

d revised
General Structure

National Sanitation Management

Policy

of thet.

Revise policY ErSet an

include CountY Governments'

d application toSection 1.3 of the

Sanitation Management PolicY

(Scope of the National Sanitation

Management PolicY)

Nationalll.

Revise to incorPorate

the Sustainable Waste Management Act'

Cap.387C.

the provisions of
Section 3.2.3 of the

Sanitation Management PolicY

(Key Legal Framework)

National

Revise to include PrinciP

of climate considerations. The principles

of climate change adaptation solutions

should be mainstreamed both in severed

and non-severed investments in line with

national and county climate change action

plans obligations.

le of integration

Sanitation Management PolicY

(Guiding principles for sanitation

management PolicY)

Section 4.6.2 of the Nationallt.

Revise terminologY to

delete reference to the local Sovernment

authorities and replace with county

governments

the Constitution;Section 4.8 of the

Sanitation Management PolicY

(Theory of change and PolicY

intervention framework)

Nationaltv.

2 THAT, the Cabinet secreEary' Ministry of Water publishes the National Sanitation

Management Policy and revisions set herein above in the appropriate medium including

Ministry of Water's website for public dissemination and also submit a coPy to the

National Assembly within ninety (90) days'
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3

towards '

MTN.NO.DC/ BEW&t/ I 35/2025:

(i)

(ii)

MtN.No.Dc/ BEW&l/l 36/2025: ADJOURNMENT

r business, the Chairperson adjourned the meeting at twelve o,clock. Theo ttce.

Signed.....
HON.
(cHA

BO\ME NKA

THAT, the National Trea
imprementation";il;",;:;;:,,:[".:':",.1]:T::"..11::,:nl"#.u,

The committee unanimousry adopted its report with the forowing recommendations havingbeen proposed and seconded by hon. Eric Wa.r.Oi ,, and Hon. Eng. Nebarr BernardMuriuki, Mp respectively.

CONSIDERATION AND ADOPTION OFTHE DRAFT COMMITTEE REPORT ONTHE- PROTOCOL AMEND]NG THiMARRAKESH
EsrABLraHrNG rHE *"ff3=iliiloRGANtzATtoN (AGREEMENT oNFtsHERlEs suBStDtis)

I""T, Pursuant to Standing Order 170 A, the House approves the protocol

X::"T:^r.r: trrakesh. 
Agreement Estabtishing the Wortd Trad" Org"nir"ttorJ(,^\treement on Fisheries Subsidies).

THAT, the Ministry of Mining, Blue Economy and Fisheries and other relevanrMinistries and state agencies should on rrr.,".,, O*O'"plrise ttre Committee onthe subsidies and technical as
or benefir Kenya unde.n" .r*:il::.'^d 

capacity building assistance that accrue

There being no othe
next meeting will be

TRPERSoN)
NGOGO, MP, CBS

, 4,floAS

h

Date...............
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PARLIAMENT OF KENYA
THE NATIONAL ASSEMBLY

rsTU PARLIAMENT - FOURTH SESSION _ 9095

MINUTESoFTHETgInSITTINGoFTHEDEPARTMENTALCoMMITTEEoN
BLUE ECONOMY, WATER AND IRRIGATION ITELD ON THURSDAY 27TII

MARCH, 9095 IN THE 6TtI FLOOR BOARD ROOM, HILTON GARDEN INN AT
lo.oo AM

PRESENT
1. Hon. Borven David l{angogo, MP
2, Hon. Ketnero Maisoli Maru'a Kitayama, MP
9. I{on. Chepkwony Charity Kathanrbi, MI'
4.. Hon. William Kamket, MP
5. I{on. Buyu Ilozaah AkinYi, MP
6. I{on. Ilng. Nzengtr Paul Mtrsyimi, MP
7. IIon. Fing. 1'andaza Kassint Sarva, MP
8. Hon. Were Charles Ong'ondo, MI)
9. Hon. ()achagua George, MP
lo. llon. Eric Wamurnbi. MP
I l' I{on. l)olothy Muthoni Ikiara, MI'
12. I Ion. Iing. Nebart lJernard Muriuki, MP
13. I Ion. Adorv Mohanred Aden' MP

APOLOGIES
l. IIon. Mohanred Abdikadir Hrrssein, MP
2. IIon. Mnyaz.i Amina Laura, MP

IN- ATTENDANCE _ NATIONAL ASSEMBLY
COMMITTEE SECRETARIAT

Chairperson
Vice- Chairperson

t.
2.

4.

5.

6.
1.

8.
q

to.
I I.

Ms. Ilose Wanjohi
Mr. Nicodemus Maluki
Ms. Ivy Kageha
Dr. Benjamin Ng'imor
Ms. Lynette Otieno
Ms. Veron D. Altroch
Ms. Flidah Ngari
Mr. Moses Luvisi
Mr. Eugene Luteshi
Mr. Allan Gituku
Ms. Christine Sabdio

Senior Clerk Assistant
First CleIk Assistant
-fhird Clerk Assistant
Plincipal I'-iscal AnalYst
Senior l,egal Counsel
Ilesealch O(ficer III
Media Ilelations Oflicer
Accountant
Audio Assistant Officer
Sergeant- At- Arms
Oflice Assistant
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MIN.NO.DC/Br.W&I/Ioo/9og5I PRELIMINARIES
1-he chai.person called the nreeting t, orcrer. at thiity- i*o nrinutes past te, o,clock andprayed. Ile ther.eafter-reqLrested all pl.esent to r,alie a "if: irrtrodu.tion.

AGENDA:
'lhe agenda of'the nreeting u,as Jrresented as lbllos.s:

l . Pr.ayers
2. Prelinrinat.ies/lntrrrdrrctions
i. Adoption of the Agenda
ii. Ilcnrarhs by thc Chairperson

.9. Conlir.mation of'M intrtes /Mat ters Arising,t,. Agenda:
Consideration of the draft. Coymitlee-19R9rt on the protocol anrcnding theMarrakesh Agreement Estabrishing the worrd Trad" oig*rr*i"" ffi"'olur,,on Fisheries Subsidies)

.i. Any othel. Ilusiness
6. AdjoLrrnrrent/Date of thr: next nleeting

MIN.NO.DC,/ BEW&I/ IOI/2O25: ADOPTION OF THE AGENDA-l'he 
agcnda of'the tlay u,as unaninr<>usl1, adopted by the {:onrmittee.

MIN.NO.DC,/ BEW&I/IO9/9O*.' CONFIRN{A']-ION OIi MINUTES OF fHI'
1'his agc,cla itenr rvas crefbr.red to the.ext ,rr:,Lf#t" 

MEETING

MIN.NO.DC/ BE]l/ &t/ tos/ eoesl CONSIDERATION OF THE DRAFT
COMMITTEE REPORT ON PROTOCOL
AMENDING THE MARRAKESH
AGREEMENT ESTABLISHING THEWORLD TRADE ORGANIZATION
(AGREEMENT ON FISHERIES
SUBSIDIES)

2

lJaving engaged and conside'ed s,bnrissions fi.orn tlre r.ere'ant stakeholders thecor,nrittee nrade the lblrowing observations on the protocol Arnending theMa,'ahesh Agreenrent Irstabrisrring the world 'rrade or.ganization (Agr.eeme.'nt onFishelies Subsidies)-

Upon ratilication xcnya *'ourd need to arign its la'r's, r'egLrlations ancl administrati'e
l]::j:l:::: )lll d,: asrecrnent. Pr.ovid-e a descr.intifirr of its fislcr.ies r.cginre,rere'cncrng neryan ra\\'s, r'cg.rations, a.d adrrrinistr.atir.c Procedrrres rerevant to trre
'r\g.een)ent \\'rthrn one vea'of the Agreer.ent's entry into for.ce, and pronrptly inrbr.nrtlre W'I'O olany nrodifications there?fler.'

The Agreements requires Kenya to.re(iain r)o.r g.anting or mai.taining any subsidy

::l i],.:::l oroperatolengaged in illegal..urrr.el>oi.tcd, arid unregulated iiuul rirt,iniol' Irshtllg-t.clated actir.itics that s[ppol.ted IUU fishirrg.
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*. The Agleements reqttil'es Kenya to avoid granting 
-or 

maintaining subsidies for'

Iishing-or' fi shing-r'elated activities concerning an overfi shed stock'

5.TheAgr.eementlultlrerrcquiresKenyator.egtrlarly.notifytlreW.l.oabotrtfisher.ies
subsidi-es to enable effecti*"e sr.,'veillince of ihe implementation o[ fisheries subsidy

commitments.Inthisr.egard,stockassessrnentandrelatedprogr.anlnresafeimpoltant
for the eflective implenrentation ofthe agreement'

6.TheAgreenrentpror,idesfor.technicalassistanceandcapacitybuilding(TACB).-Ihe
ugr""#n, includes an obligation to provide TACB for the inrplementation_ of the

inostrunrent and pr.ovides foithe cr.eation ol a specific voluntary funding nechanism

under the WTO in cooperation with the FAO and the International lrund for

Agricultulal Development to suPPort the implementation olagreement'

?. The Colnrnittee observe there is need for transparency from the relevant Ministly in

themannerandmodeinwhiclrthecountrybenefitsf,.omtechnicalassistanceand
capacity building ttnder such agleements'

a.TheAgreenrentdoesnotenableStatePartiestoentelreserr'ations.However,Article
o(+) olihe Agreement provides for a rer.iew to be undertaken 5 year.s after the treaty's

eitiy into foice, and then er.ery s yea.s. This exercise could lead to proposals to anrend

ih" i,g.".,o".,t-based on the e-xperience gained in implementing its provisions'

g.ArticlelooftheAgleenlentestablishesthat,theexistingrules.undeltheWTo,s
dispute settlement mechanism wilt apply to this new instrument' 1'he Agreement also

pro.vides that the specific pro."du'es applicable to sulrsidy, In this regard, State Parties
'to the agreement witt noi be able to uil unilater.al tr.ade policy remedies.rvith respect

to the o;ligations Lr.der the new fishe'ies srrbsidies ag'eerne.t. Ilather, they must use

the multilaleral dispute settlen.rent PI'ocess under the afil'eement'

to. The relevant Ministry should on qttal'tel'ly basis apprise the Committee on the

strbsidies that accrue oi'benefit the country under the agreenlent

MIN.NO.DC,/BE]ff&T/IO4/9O951 ADJOURNMENT

There being no other b
past trvelve o'clock. The
o'clock

Signed.........
HON. BO\)I/E

usiness, t
ext

KANG OGO, MP, CBS

he Chairperson adjourned the meeting at twenty mlnutes

ting will be held on the same day at thirty minutes past two

(CHATRPERSON)

Ao
|) /'4J'

Date
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PARLIAMENT OF KENYA
THE NATIONAL ASSEMBLY

I5T'I PARLIAMENT - FOURTH SESSION _ 9025

MINUTES OF THE I4TI' SITTING OF THE DEPARTMENTAL COMMIT1TEE ON

BLUE ECONOMY, WATER;NN iNNiCETTON HEID ON MONDAY 94C MARCH'

,oe5 IN PAvILLIoN t",ii, Cici"No rioon' HILToN GARDEN INN AT 4'3o

PM

PRES
1.

2.
5.

4.
5.

6.
7.

8.
9.

ENT
Hon. Bowen David Kangogo, MP

ftoi. t<"rn".o Maisori Mar-wa Kitayama' MP

Hor,. Chepk*onY CharitY Kathambi' MP

Hon. William Kamket, MP
Hon. Buvu Rozaah AkinYi, MP
gon. gnL. Nzengu Paul MusYimi' MP

Hon. En-g. Tandiza Kassim Sawa' MP

Hon. We-re Charles Ong'ondo, MP

Hon. Gachagua George, MP

Chairperson
Vice- ChairPerson

Io. Hon. Eric Wamumbi, MP
11. Hon. Dorothy Muthoni Ikiara' MP
;;. ti;;. Ens Nibart Bernat'd Muriuki' MP

I3. Hon. Ad6w Mohamed Aden, MP

APOLOGIES-- 
i. gon. Mohamed Abdikadir Hussein' MP

9. Hon. MnYazi Amina Laura' MP

IN. ATTENDANCE _ NATIONAL ASSEMBLY

COMMITTEE SECRETARIAT
t. Ms. Rose Wanjohi
2. Mr. Nicodemus Maluki
3. Ms. IvY Kageha

'r. Dr. Benjamin Ng'imor
5. Ms. Lynette Otieno
o. Ms. Velon D Aluoch
r. Ms. Fridah Ngari
8. Mr. Moses Luvisi
9. Mr. Eugene Luteshi
ro. Mr. Allan Gituku
11. Ms. Christine Sabdio

Senior Clerk Assistant
First Clerk Assistant
Third Clerk Assistant
Principd Fiscal AnalYst
Senior Lrgal Counsel

Research O{ficer III
Media Relations OIhcer'

Accountant
Audio Assistant Ollicer
Selgeant- At- Arms
OIIice Assistant
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STATE DEPARTMENT FOR FOREIGN AFFAIRSj. frl\XlLfi: y ,fl,l,.: ac potiticaran-JDipromatic 
Arhir.s_ MF&DArrhirs

s. Ms. Rolyne l(-di i,l:l-l, 
Registrar of treaties- MF&DAfrairlsruwor.ra Second Secrerary_ Vf.*oa-fi"i,sl S.D Ro.eign AIIai,..

THE NATIONAL TREASURY
j. ill3}Jltlluwenda DG/BFEA- The N*ionar rreasury
s. Mr. Milford Bett P'E- The National Treasury

orn€ b i: iue' iilo^ *"" . ;kB-If Nationar r,"". u',v
r. Mr. Allan Githaiga, M. N;rj; #;,"" 3,:,iliif:1"ff,tffi::i:"is:;,3fl;0, 

of rustice*ir.":B:ffi1ffilil FoR BLUE ECoNoMy AND FTSHERTES
9. Mr. *onard Bett Director- SD BIue r"ono,ny 

".,a11""r,".i.,e Nicholus M Kasund Legal oflicer_ So nru" E"o,no.];;;i:?".,".
+. iv..'j-"#if, ii;,r#'" fi::.."r,,;f;::Itffi:;:Bjh*:::1ffi.n",,".

ST1TT 
P1PARTMENT FOR TRADEr. Ms. Rose Masita Deputy Du.ector_ SD Trade

fr""d3;?"!(.'i#,ti /?;.e/zozs' PRELTMINARTE'
p,,y"d H;',;;; dff :, ;::,ilT,l ;?_::,?,."Hi "'I5 n1;::,n ras t t wo o,cr oc k a nd

AGENDA:
genda of the meeting was pr.esented as follows:rrayers

. Preliminaries/Introductions
t Adoption ofthe Asenda
r. 

^ 
Remarks by the Cf,airperson

uonttrmatlon of Minutes/Matters ArisingAgenda:

Y:"j:lg . 
to consider the protocol amendinqIlstablishing the World. r;;;;;H;lr"

Subsidies) with the followrng MDAs:
.i State Department flr Foreign Affairs
f 
i fhe National Treasury

. iii OIfice of the Attorney General
Any other Business
Adjournment/Date of the next meeting

T,i"";I?i31,f 
""I'i#',Y;?;:;.,r"r.ffidoffi L?ITHEAGENDA

sfls,8ffi;?ToF MrNUrEs oF rHE

The a
I
2.

MIN.NO.DC/ BE]9V &I / 01 + / eoz s:

the Marrakesh Agreement
(Agreement on Fisheries

I
5.
4,

5

6
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t1
This agenda itenr was deferred to the next meetlng'

MIN.NO.DC/ BEW&I/O75/9O951 MEETING STATE DEPARTMENT FOR

FOREIGN AFFAIRS TO CONSIDER THE
PROTOCOL MENDING THE
MARRAKESH AGREEMENT
ESTABLISHING THE WORLD TRADE
oRGANIZATToN (AGREEMENT oN
FISHERIES SUBSIDIES)

\mb. 
Elphas M. Barire from the state Department for Foreign Affairs appeared befole the

'. uommittee and briefed on the Agreement on Fisheries Subsidies as follows:

t. The Agreement on Fisheries Subsidies was concluded and adopted during the l2th

World Trade Organization (WTO) Ministerial Conference (MCl9)' which took place

in. Geneva, Switzerland, on l Tth June 20 22 lt w^s stated that the Agreement delivered

ont}emandategiventoMembersduringthetlthMinisterialConference(MCtt)and
aligned with Sustainable Development Goal (SDG) t+'

2. The Agreement applied to marine wild capture fishing and related activities at.sea or in

theocean,whileaquacultureandinlandfisheriesweresaidtobeexcludedfromitsscope.
Reports indicated that all 164 WTO Members were party to the Agt'eement and that it

would enter into force upon ratification by two-thirds ofthe members However' it was

notecl that, at present, only oe WTO Members had ratified the Agreement lt was

highlighted that the Agreement did not permit reservations on any of its provisions'

9. The main objective of the Agreement is to be the safeguarding of the world's seas'

oceans, and marine resources for future generations by promoting sustainable and

responsible fishing practices This was to be achieved by preventing overfrshing and

ore.capucity. Furthermore, it was stated that the Agreement aimed to balance support

for the livelihood" of l.i"hi,g communities with the long-term health and.capacity of

marine ecosystems. It was also mentioned that the Agreement was designed.to create a

level playing field in international fisheries trade by ensuring that subsidies did not

distort competition or create an unfair advantage for certain countries or fishin'q fleets'

Further,theCommitteewasinformedthatasPartoftheratificationprocess,aCabinet
Memorandum was submitted to the Cabinet fol approval' in line with section I of the

Treaty Making and Ratification Act, CAP 4D' It was noted that' on 29rd Aprtl 2oa$'

the Cabinet had approved the ratification of the WTO Agt'eement on Fisheries

Subsidies.

+

5 Following the Cabinet's
Secretary for Foreign
PalliamentarY Memoran
Assembly.

approval, the Prime Cabinet Secretary, and th,e 9:!1,rr"
& 

'Diaspo.a AIIairs were repolted to have s,ubT]tl:d a

d; il;t with a copy of thl Agreement' to the National

3lPage



6 Members were informed that, upon ratilication, Kenya would be requir.ed to:i. Establish laws, regulation., ;;r;;;;;i.i.'",ir" p.o""arres to ensure tharfisheries su bsidiesJn^cluding those "_irffi "i ,f," time of the Agreement.s.. entrJ into fbr.ce, were neithir granted nor.iraintarned.ii. Refi.ain from gr.anting.. n,uirl;-i;;;"il s'Jsidy to a vesset or or)eratoren gaged i n it lesal, uniepo.t"d. u r.t- ri."gi J"".l iiui-li ffi ;;"j, ffi ,il:related activities that suppor.ted IUU fisf,in;-iii. 
l^l:il8i"",,"S o. .r;niuining .r',[.,ai". f.."nrrring or fishing_retatedacttvrtles concer-ning an overfished stock.iv. provjde a o*",ir.,ji1:,lll" fi;;;,;;. ;;;;e, referencing Kenyan laws,.egurations, and administrative procedi'es relevant to the Agreement rvitrirrone year. of t'e Agreement,s entiy into force, and pro,,,,p,tyiiror_ ii," wTool any rnodifications thereafter.v' Regurarry notify the wTo about fisheries subsidies to enabre e{fectivesurveillance of the implementation of fisherieJ subsidy commitments.

In addition, it was noted that Kenya wourd benefit fi.om the ratification of theAgreement in the follorving ways:i. pr.omotion ofsusiaina6le fisheries 
^to 

support food security, povertyalleviation, and the preservation of rnari.ne biJ,,r"r.,,y.ii. Reduction of tr.ade distor.ti:; ;i;tiT;dti,!'il.-rrr fisheries subsidies thatcr.eated rrnl'air advantages for. ,rb.idir"d fi*-hin! oper.ations, thereby... {istqrling trade in fish-and n.f,"., oroar.,"."'"ur. 
,4":l*ll;:.:*, 

of a tever pr"y;ng d"'td fo, n.r,"r, una fishery_rerated

iv. Ensuring the sustainability ofthe fishing industry through responsiblemanagement of fisher.y resources, whictiwas 
".iti""f fa,. ii. fo-r,i]r"r#.viabirity' It was notedthat reduced ."",:n.rrirg *.rid lead to more stable andreliable sources offish for bott do_erti" u-nJlbnternational trade.v. [nsu'ing that trade and 

".ono-;" J"u"rofJ*t *"r" not hindered, as theAgr.eement was said to recognize ,f,",p"11J 
"""as 

and circumstances ofdeveloping countries and t"it a"""tofiJ ".r"iri* (LDC;i, ;;:;;i;;;;;;".wi th more fl exibility in implernenting:JJia],'."o r.r,on meas ures.vi. Granting access to iargeted t".t ni.ri"J.ili"" rna 
"up"";ty_buildinesupport for developing country Membe.. 

"rJLOC..
It was noted that the rati'cation of the wro Agreement wourd strengthen nationalefforts to achieve Kenva's -"rtitrtiona"o'u;-""i;il"ffi values, as stated in Articre60(t[e) and 6e(rxa) oithe constitution oiii;;;;. ffi:: articres reportedly reqrriredthe productive, sustainable exploitation, CIfirrii"r, ,,r"rgement, and conservation of
*:""fi::-r'"""t 

and naturat l."rour."., ;;;lIX i'tl'"qrituur" sharing of accruing

Additionarry' it was stated that Kenya's ratification of'the wro Agreement onFishe'ies Subsidies wourd not necessitite 
"ny "."na-"-n,s to the constitution, as itwas consistent with constitutionrl p.or;rlonJ, ;;.,hi;;iy Articles 60 and 69 of theConstitution of Kenya (eo I o).

7

8
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19.

14,
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It was emphasized that Kenya's ratification of the tg-t.:"'""n' 
would not lesult in

additiorral public expendit'rel us its implementation rvould be carried out under the

normal budget of the lelevant Ministries, Departments, and Agencies (MDAs)'

The Committee was inlbrmed that the implementation of the Asl'eement would be the

ioint resDonsibilitv of the ;ilt;;-;i f;;estnlents'.Trade a-nd Industry' and the

'Mini.t.v'ol' Mining, Bl,e Economy, and Malitime Attatrs'

MIN.No.DC/ B}w&t/o76/ zoel'. 
Yro*''Jo"r3ffi^o1flXn" ff.$3Btl
MENDING THE MARRAKESH

AGR.EEMENT ESTABLISHING ]HE
WORLD TRADE ORGAMZATION
(AGREEMENT ON FISHERIES

SUBSIDIES)

Mr. Albert K. Mwenda, the Director G"""0"1 Budget' Fiscal and Economic Allairs at the

National Tr.easury appear"a i"f"." ii" C.i.i,t"" ,rid b.i.f"d on the Agreement on Fisheries

i;*t*T""#8fun int"._gor"rnmental organization^that deals with globar rules of trade

between -"-b"r r,r,"if;;;;;il *iiir," wro't primary^funciion is to ensurc that

trade flows smoothly, pt"ai"iJiy' and freely Further' the Committee was informed

that the WTo was *tliiitlJ ti'l-uary 1"..1995' under the Marrakech Agreement'

*f,i"l ft"a been signed by 123 nations on April l5' 199'n'

The WTO cttt'rently has a membelship of to+-members' reDresenting 98 Percent of

world trade. The document ""pi^i'"J 
if'"t its functions include administering WTO

tlade agleements, set'ving "t";ti";; 
f* trade negotiations' handling trade disputes'

monitoring national trade pif"i"t, pt"fqing. t""ini"A assistance and training for

developing countries, ""d 
;;;;;i"; with oihel international organizations lt was

ir,l 
-rr",:.J"a 

that Kenya h'd t"ot" "' 
member of the wTo on January 1' 1995'

Regarding the Protocol Amending the Marrakesh Agleement Establishing the WTO

(Asreement on Fisheries Subsidies')' the State Department noted that since the WTO's

.r6bli.h."nt, ."u"r"r *urtitui"i;' ;"g';;il"t' had taken place during Ministe'ial

Conferences, witf, tn" fi.t'"ty 
'*"t1* 

beii! one ofthe focal,areas The document reported

that drrring the I I tlr wf d"it{-i"iti"ti"l Conference (MC) held in Buenos Aires'

Arsentina, in 2oti, ^"*u"it'ft"J-'gre"d 
that tf'.".. ldtn WfO frAC should adopt

;;t;;';#.i;"- rni "n"tti'" Ji*ipf;""t to prohibit certain fisheries subsidies

contributing to overcapacrty "nJ "rirn.ning. 
and to eliminate srrbsidies that suPpol't

iti.gur, unt.i,,luted, ani unieported (lUU) fishing'

It was furthel mentioned that during the l?th WTg MC held in Geneva' Switzer-land'

in 2o22,the Agreement "n 
l:iti"'i"t'S'Usidies had been adooted on Jttne l7' 2022 The

Agt'eenrent delive.ed., th";;;;;;-gt"., a"ing tt'e I lth i\4inisterial Conference and

on Sustainable Development Goal (SDG) t+'

The main objectives of the Agreement included 
^safegtralding 

the. world's seas' oceans-'

and ntar.ine resour.ces uy p.".i.ii"g sustainable fishing plactices, balancing support tor'l6
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fishing communities. with ensuring the long_term health of marine resources, andcreating a level playing field in inlrnationri nr't".i". t*d" b; ;;;;;;,i"-j.rrr.;ai".from distor.ting competition.

l7' Key pr-ovisions of the Agreement were arso highrighted, It rvas stated that theAgreement banned the S.illilg o. ,,"int*r.,""'Jf .u-b"idi"r-,o ,".."t.* or" op"ro,or.engaged in IUU fishing, prohibit"ed subsidies fo.iisn,ng oue.tished stocks, and pr.ovicreclspecial and di{ferentiJtieatment for dereropine'rnd IE".,-a"""i"p"J..r"i,:"Jir_oc-lbv g'anting them additionar ,i-" 
"rJ n"*i[iiiivln r.pr"-"niirl ,.,isiy'r"iJ,.,r"..,Additionally, it was reported that the Rgr eeme,,i p-ria"a ,rrg"r"? ,""f,riiri ,..i.,rr""and capacity building ior developing .r3rnU..s 

",,i r-OC".

r8' It was noted that the Agreement appried to marine w,d capture fishing and relatedactivities at sea but excru-ded uqru.uiir." rra iri"ra nrr,"ir".raj jrii.r"iiy, xl.,yu r,raseverar obiigations under. the.Agreement, rncrrJing not gr.anting subsidies to IUUfishing, ensuring appropriate la#s and "#;;;;,fi," p,.:;;;.:;;;;irr*", ,.aproviding the wro with descriptions of fisheries .egimes and subsidy notifications.
l9 The financiar imprications of the Ag.eement were noted, mentioning that commitnrentssuch as monitor-ing,1s.lnsttuu nsii:*, *"iG j"chnical assistaic", 

"r.rri.gii_"rynotrhcatrons, establishing a Committee on Fishe-r.ies s"b.iil., ;;il;"g'ai.or?"., 
""aenacting ,erevant domistic laws might requir'" adaitiorri 

-n"r""i"g"rr..- 
,r,"Exchequer-.

20 The National Treasury. was a member of the National Trade Negotiations councir(NTNC)' which coordinated trade -",,".. 
- 

u, 
-airr"r.ent 

levers accordins to theMarraltesh Agreement. It *rs noteJ-ih"i ii"' Nntronul. Treasury had- activeryparticipated in wro Ministeriar conr"r"n"" tut".iings, providing technicar input intothe countrv's positio
3;"#:## ;#:', l"r: iffi'#;f # T,;,f:,:,,l, 

",Jf 
rH., f; :l ffi ", *H*xfl

2l' The State Department. stated that it had no ob-iections to ratifying the protocolamending the Marrakesh Agreement. It 
"tso 

i""oil-"nded that upon ratification, theMinistry of Mining, Brue EcJno-y, 
"na 

niii"ri". .r,orra incrude resource requirementslor implementing the Agreement in their .rr;;i;;;;JI".ri..*ol#ill. a.consideration during budget_m"king proc"rr"..

MIN.No.DC,/ BEw&I/ozz/eoes: MEETING THE oFFICE oF THE
ATTORNEY GENERAL TO CONSIDERTHE PROTOCOL MENDING THEMARRAKESH AGREEMENT
ESTABLISHING THE WORLD TRADEoRcANrzATroN (AGREEMENT oN

Mr'Arran Githaiga, the Deputv chier-J," #:#ffitr":H:'3if:Ittorney Generar and

Fl:#.",::,lXi:il;ir":ffi f:a."au.ro,.u*,".coffi "*;;i#iti.liJyr",I,iT,,,,
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;ir,i',",r'! tt[| :i,ffi +-il ;;;i1$.;;$:htffiCountervailing*"lt'r'o"l;Jrll"r""Jniintrnantn"'
activities at sea' whlle

',"m*f"+a*lt***+*+"e$tei':';l*,';1**'"l']ll:
' .uopo't"d illegal' ut

i;i'"J;; s'& s uch subsidies

e4l5il:':.:.'j;":J,",',""J1!:.,1fl :"T:'Li::i!'rl.i.Tli':.H"k3.iiffi :'Ii:"'*'J'1

ffi$*tfl*fi*,t$1ffi'rffiH'ffi
2 5 

fiu*fi*q***6g**f n**T*#i*
unrePorted' and-un

e6 ilTi-:.:d$tri,,
lffitrliiilil?:
Prohibited the gt'

activities concernr

reouired members

the member's flag

m$g*ff***r*mrffi
,-ntr<l ua.i"ittt"ive Procedures '

as[ll]i[]]ri{$,*"*1d:ft":;;l:t[*[fl[*['l,:+k:',:;.",l,f;*:i

recommendatiol,t,li"lH]11r"","'"i,n"tit'naotydelimitations TIpaIe
regarding territ

t
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MIN.NO.DC./ 
B EW &t / o7 I / zoes ADJOURNMENT

There bein

emphasr

I no othel. business

mlnute s past nine o,cloc
meeting wi]l be he.l

, the Chairperson adjourned the meeti at fifry- four mlnutes

past foul o'clock. The next ng
d on Tuesday, March goes at thirty

Signed

ffi;f;3ffixff
NGOGO, MP.,

Sfcage
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STATE DEPARTMENT FOR BLUE ECONOYI AID FISHERIES

r. Dr. Daniel Makilla 
"" ""ilt;;t;-- SD lJlue-Econornv and Fisheries

2 Mr LeonardBett ;:r_9"F*:":i::$1iiilH:i*l'il,T'o,,u".,".
; Nl;i;i;; M K's.'ndu fi::"il:?::l-'3i[:Jil;1;;-"y onl ii.r,".i".
+. Ms. Jennifer NYika

STATE DEPARTMENT FoR TRADE 
r.,r- Sl) Tr.ade

t. Ms. Rose Masita Deputy Dil'ector- SD Trade

MIN.NO.DC/ BrlW&I/C,66/9(,(-51 PRE.LIMINARIES

The Chairperson called the ;;;;; " 
o'd"t 't 

five minutcs past ten o'clock and pt'

thereafter i'equett"d oll pt"t"niio i-''rt" a self- introduction 
\

AGENDA: ^r ^. r^t l^*,(.

1- PraYers
z. P."ii*inuti"s/lntroductions

i- AdoPtion of the Agenda

ii. Remarks bY the ChairPerson

s. Confirmation of Minutes/Matters Al'lslng

tl:lii; to consider the Protocol amending the Marrakes

;l"..liii:il; t-iu- w"'ra rrade organization (Agreement

Sri=Jai".l iittt thu following M-DAs:
"*""'-i--6,r," DePartment for Trade

ii. State DePartment for Blue Economy and Fisheries

+ h Agreement
on Fisheries

5. Anv othel' Business

; ;;i";;;;"'t/Date or the next meeting

MrN.No.Dc/ Blw&r/ol1/2o25t ADoITloIgl-THEAGENDA
frir'g-.Iffi;Ja"y *"t adopted trnanimously by the comn,ttee'

MrN.No.Dc/BEw&I/o68/eoe5: 8flIii5S$iltX\oLMINUTES 
oFrHE

This agenda item was defelred to the next mceting'

MIN.N o.D c / BEw &I / o6e / e o e 5 : xfr"3t.f. 
t#^HrB*-+'lJH5j[3t

MENDING THE MARRAKESH

AGREEMENT ESTABLISHIN-9-.''HE
WORLD 

.iNANT 
ORGAN-IZA-TION

s,gtl,1Ys,'* 
oN 

l',:":*'
Ms. Rose Masita, the DePuty Director' 

l1a1e 
O"laJtment 'frade appeared before the

Committee and briefed nn th" Rgt""m"nt on Fisheries Subsidies as follows:

r. That the world 
''^o':";;;;;&;") 

is,the international bodv rcsponsible for'

setting t'ules ,o'"'n"i* t"'''o"ol'il"i*J"n'n^tion! rt'r"-r'"tt were infolmed that the wro'

established '" "t "'lt"lii"'';;il;;;;"o' 
to ii" c"n"ral Agreement;i]::T



t

2

and Tladc (GA1-T), aimed to implove living standards' promote sustainable

development, and create "*ptoy*"it 
oppo'tun-iti"" through trade Further', the

Committee was informed tt'"i Uy sotft Augtrst 2o2'r' the WTO had 166 members'

accounting for 9a% ofglobal trade'

The WTO performs sevelal functions' including administering trade ag'eements'

facilitatingtradenegotiations,resolvingdisputes'monitoringtradepolicies'providing
technical assistance to developing "oun"t'i""' 

and cooperating with other international

organizations. The Committee ias rerninded that Kenya had been a WTO member

sin"ce rst January 1995 and had previously joined GAT-I'in 1964'

further informed that, overexP loitation offish stocks, as reported by the Food and

lriculture Organization (FAO), posed a global threat to food security, poverty

\tion, and marlne sustainability. Membels were I'emlnded that Sustainable

\pment
\ine re

Goal (SDG) 14 emphasizes conservation and sus tainable use of oceans

sources. 1t w as noted that the I lth 
.wTO Minister ial Confelence in 2o I z

ied members with eliminating fisheries subsidies contributing to overfishing'

facity, and il)egal, unreported, and unregr'rlated (lUU) Iishing'

,,(s reported that the Agreement on Fisheries Subsidies was adopted at the l2th

,do Ministerial Conference in June 8022. The Agreement's main goal is to Promotef -rz''.
o\ .r'Justainable fishing bY culbing harmful subsidies, protecting marine resources, and

ensuring fairness in global fisheries trade. The Committee was told that the Agreement

focused on marine wild caPture fishing and excluded aquaculture and inland fisherles+

urther, it was noted that the Agreement aims at balancing the livelihoods of frshing

Vn

l' ket distortions
munities with the need to maintain ocean heatth. The Agreement seeks to prevent

by plohibiting subsidies that provide unfair advantages The

Agreement included specific plovisions banning subsidies for vessels involved in IUU

fishing and for fishing activities targeting overfished stocks. Special and Differential

Treatment (SDT) plovisions wele also highlighted, offeling flexibility and extended

timelines for implementation by developing and Ieast-developed countries (LDCs)' The

Agreement also promised technical assistance and capacity building for these nations'

6 Upon ratification, Kenya would be required to implement laws and procedures to

eliminate har.mful subsidies, report reg,rla.ly on subsidy practices' and provide

de."riptior,, ofits fisheries regirne' It was noted that Kenya viewed the Agreement as

aligned with its Blue Econom! agenda, given the sector's contribution to employment

"rrf, 
pot"rtiut impact on GDP' Th; Committee was informed that currently' over l5'ooo

Iishermen and overl5,ooo individuals across the value chain were engaged in the sectol"

It was emphasized that ratifying the Agreement wouJd help Kenya enhance food

security, l'educe poverty' "o*"Jt'" 
biodiversity' and promote sustainable fisheries'

;";;.;;;;lnio,',n"i,n" tt'e Ag!'eement would also help reduce t''" o':::tl]:'
3lPage
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avoid disruptions in fish tr;
I 
n d.u s or r,," 

^r.""-"" 
;' 
Lt i!:, : 

Xril,l::,i;:",; :::::;1 :',:,ilil}: l:,Xiinclusive ofthe needs ofdeveloping nu,ionr. 
.."- -.-' -'

;l"jf,:fT:[:,:"fl;l;,., the.Kenyan constitution, particurarry Articres 60 anrl
Additionaily, it was noted ,n'-""o' 

sustainability and equitable ,=ror."u 
"h*il"'

necessary for imprementat,orlt 
to constitLrtional or legislative 

"-"nd."nt" *o,ii

It was further. claril]ed that t.
purview of the N",,";r o","lij:lrHj,,.#H":H,tjj:ffi :r,":,l"t)funding beyond existing budget allocatior.. i, *r. ;;;i;ined that Kenya ,,Irom technical and capacity uritaing ,..*i"r"" ,..r,olf ,n0". ,n" orrn

o

lo. Responsibilities for implementation were said to be distributeCmrnlstl.ies and offices. The Minrstry of lnvestments, Trade andlcoordinate imp.lementation and communrcate with the WTO, while!Mining, Blue Economy and Marlt lme AIIait's would ovel.see executionthe Prinre Cabi net Secretaly ancl Ministry of Foreign and Diasporahandle ratificati on procedur.es, and the National Treasur y wouJd allocateState Law OIIce would provide legal guidance

I r. The Committee was informed that the As'eement would only come into force

c.1-,i€ roS
a- u; o 5

once t a.o
o

thirds ofWTO members i.e. lllmembershad submitted instruments of acceptance.of zoth March zoes, ninety-flour member s had done so, with seven teen more stilrequ.ired. It was noted that Kenya had initiated its ratification process, having receivedCabinet approval in April eoe+. Members were informed that the Agreement andaccompanying memorandum were submitted to the National Assembly on tSth June2O2* for approval

MIN.NO.DC,/ BE]yl &I / oz o / eoa s:

Members Concerns,/ Clarifi cations
The committee requested for th.e forlowing information from the stakehorders:! : y!, a t a re th e p o t en t i a t s u o"i ai "".ir' ii^' i]r"._ *, rii. The scientilic or t,

iii. The te.hnicar ande:!:ic1! 
reselch suPporting the agreement

i,. rn. nn"t oip;;;"";:::i:il:,;,2:..7,":;?:d i,, tie asreement
tgreement and how it las done

[?,T:+,.%i6fr.itrHs#Jir"ss
$fl x''"xlo;H,lf;.T"ulLr"u**;
ESTABLISHING THE WORLD i-Ii6;

4lPage
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ORGANIZATION (AGREEMENT ON

FISHERIES SUBSIDIES)

Dr. Daniel Makilla, the Director Blue Economy in the State Department for the Blue

EconomyandFisheriesappearedbeforetheCommitteeandbriefedontheAgleenrenton
Fisheries Subsidies as follows'

19. The objective of the memot'andum was to apprise the Committee on the significance of

the Agreement antl to seek approval for Kenya's ratiftcation' in accol'dance with Section

a of tie Treaty Mal<ing and Ratification Act (Cap +D)'

l s. The Agreement on Fishelies Subsidies was concl uded and adopted on Fliday' 1?th June'

20(19 dwing the l2tr' WTO Ministerial Conference (MC12) in Geneva' 
-switzer-land'

The Agreelent futfills commitments made under the 1 lth Ministerial Conlerence

(MC r rf and is in line with Sustainable Development Goal (SDG) I't' 6' The Agreement

)pplies'to marine wild capture frshing and fishing-related activities in oceans and seas,

and that aquaculture "nd 
i'l'nd fisheries were excluded from the scope of the

Agreement.

t4. The State DePartment reported that the AgTeement was as a result of intensive

negotiations und .orr."n,ut-building among WTO members' with Kenya actively

participating in the process lt was n-oted thai for the Agreement to come into force' it

,"qui."a rat]fication by two-thirds of the 16't WTO membel states' equivalent to tll

members- As of March 20,2O95,9O members had accepted and signed' and. g6 had

already ratified the Agreement' lt was further noted that the Agreement does not

permit reservations in respect to any of its provisions'

Ts.TheobjectivesoftheAgreementistoPromotesustainableandresponsiblefrshing,
pr"t errt orerfi"hing aniovercapacity, and protect global marine resources lt was

emphasizedthattheAgreementseeltstoba]ancethe]ivelihoodsoffishingcommunities
withtheneedtomain-tainhealthymarineecosystems.Furthermore,itwasreported
thattheAgreementaims.o"n.u."alevelplayingfieldininter.nationalfisheriestrade
by addressing distortive subsidies'

16. The Committee was briefed on data from the Food and Agricultule Organization

(FAO),whichshowedthatgloballishstockswereatriskduetooverexploitation'with
implications for poverty uJ fooa security' It-was noted that all UN Member States'

including Kenya, had 
"iopt"d 

th" 2o9o Agenda for Sustainable Development' and the

AgreemJnt was directly iigned with SDG 14" focused on marine sustainability'

11. The Committee was informed of the salient features of the Agreement, which include:

i. A ban on subsidies for vessels or operators engaged in IUU (lllegal'

Unreported, and Unlegulated) Iishing;

li A ;r;:" sulsidies forlshing'related to overfished stocks;

5lPage



18.

19.

20.

21.

"' :ff 1lil i?Jfi;?i'|fi ::,'J ililBlll r' "'i s i o ns ror d ever opi n g co un t r ies

't ffiH::,fl 
targeted technical assistjnce and .apacity bLrilding to support

Fu.ther' the committee rvas inforrned that upon ratification, Kenya wourd be obrigate{ 
,

Enact o'arign laws ancr atrministrative procedures to ensure har.mfur sutrsidiesare not granted or. nraintained;
Prohibit subsidies to vessels r

::ll 9, 
; ;ilffi ;;:iru fl .Hl,,:T:: j:;:l*, in I UU nshi n g;

;ff"':::f"*i[ff:: ffi 
on fisheries subsidies and submit a description

framework.s _ re, referencing relevant legal and administrative

ln addition, the state Denar.in.luding, -cpartment noted that Kenya stood to gain various benefits,
t 

:Jii:',f:]" 
fishe'ies nranagement for foocl securitv, biodiver.sity, and poverty

ii. Reduction oftr.ade distortion by eliminating unfair subsidies;

;}f#;1ffi :|*i;,,ffi,:,n"',j*;Hti#,'*"iJou"."np".ity,
v. Flexibitity in implerneniati., fu d;;;i;;;"Junu.,"r,vr. Access to technical ar
,i i p.om ot ; o i 

-J; 
;;;; fi :flil:" ffj:"',il::' ll : :l **concerni n g s us t,i n uur 

" 
.""o,.IJ,,," ;;: #i.ib? i:h ::l,L(,"#nd 

6e( r xa)

The Committee lvas informed that there were no financial implications, asimplementation wourd be cover ed ,rd",. ";i;;;g';rn,,"i'irog",. of rerevant Ministriesand Depar.tments. Additionally, ther.e wer.e 
"" l:*;i';;;i"H:J:*:i:*, *i ;-';l;' c;". r,,i i..' 

" "i ;ff 
. 
ili,T:;,:,i: Hf 

,[}t,Tffi 
I":i

In conclusion, the State Department emphasized the need for Kenya
lfl:::"ll to fully enjoy the anticipated;;;;;i;. fi" co,nmitt"" *a.requested to:

lI.
iii
iv

i. Note the contents of the memorandum,,' 
*Ol:I:.I_::ya,s ratification 

"iiil" wrO Agreement on Fisheries Subsidiesln tts enttrety, withorrt reservations, in lin",in""ii"rX, (cap +D). ne with the Treaty Making and

Members Concerns./ Clarifications
The committee requested for the folrowing information frotn the stakeholders:,:. What are the potential subsjdiei in **')g)._"rr,ii. The scientific or

i ii. rn u t" 
"n 

o iu t,, :: ::;:";;:"":;;::: :::w;:: if::;::: ",,iu The lever ofpubric panic-ipation o""" "" ,i" ,gr.eenent and how it was done

to ratify the
therefore was

6lPage
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There being
past one o,cl
o'clock.

r, Signed............
}.HON.BOWEN

(clrArRPERSO

Date.......

D will be h

MIN.NO-DC/ B EW &t / oz t / e,oe s : A.DJOUNNMENT
no other business, the Chairpers on adjourned theock. The next

eld on the same day at
meetinI at thir

mrnutes past two
fr- one minutes

thirty

KAN
N)

GOGO , MP. CBS

CrkAs'
)

J

!
f
1

I
:r

a
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REPUBLICOFKENYA

,,,,,,^f,T:,ilf$lo_Y,1f;.*3K _,",.
MINUTES OF THE 46NI SITTJNG OF THE DEPARTMENTAL COMMITTEE ON
BLUE ECONOMY WATER AND IRRIGATION I{ELD ON TUESDAY rgniNOVEMBER, soe4 IN COMMITTEE ROOM es, 6nt FLOOR, BUNGE TO\ryER,PARLIAMENTBUILDINGS AT ro.oo AM
PRESENT

MIN.NO.DC,/ BIIW&t/ es
The Chairperson called the
pt'ayed. He thereafter reques

AGENDA:
The agenda ofthe meeting was presented as follows:

Prayers
Preliminaries/Introductions

Adoption ofthe Agenda

; tri gil!##fll,ffi;*rrr*,,
: X:l Eng Tandaza Kassim Sawa, Mpi fiiX 31ft#1,"H#1ffi's',^r"f ,r
/. non. Dorothy Muthoni lltiara, Mp

APOLOGIES
r. Hon. Chepkwony Charity Kathambi, Mpe !on. William Kamket. Mpr lon Buyu Rozaah Akinyi, Mp
i. jl:, Were_Charles Ong.ondo, Mp
: Ion. Eric Wamumbi, Mp
! Ion Eng. Nebart Bernard Muriuki, Mp
]. j-l., Mnyazi Amina Laura, Mpd. rlon. Adow Mohamed Aden, Mp

:t,fffiT""EA$.X;If;if;i^'"'SEMBLY
l. Ms. Ivy Kageha
,. o.. 

""irr.rt" 
Iio,i_o" Third clerlt Assistant

: no" rri.ii"';r,:#'"' Principal Fiscd Analvst
o. ur. e'rg"r. ,ir"l'" senior Legal counsel
s. M'. F;:; h;;J Research olficer
o. tut.. aug"n. L'ri""l,i Media Relations olficer
?. M,. y.,..i, ;;;. f-y{o 

nlcorfinr orricer rr
Dergean t_at_Arms

Chairperson
Vice- Chairperson

z / g,oc*: PRELIMINARIES
meeting to or.der at thirtv_ fi.

t"a 
"ir 

p?","ni'to**"tn;,"i; i.",."T;:,:": 
o*' ten o'clock and

I

llPage



on Fisheries Subsidics)

5. Anv other Business

o. A,liou.n-"nt/Date of the next meeting

MIN.NO.DC/ BIiWE /.,3A/9(,941 ADOPTIONOFTHEAGENDA

The agenda ofthe day was adopted having been proposed and seconded by Hon' Eng' Muirurt

Muthama Stanley, MP and Hon' Georgebachagua' MP respectively'

Remarks bY the ChairPerson

Confi rmatron of Minutes/Matters Alising

ltllf; to Consider the Legal and Research Brief on Protocol Amending the

Marrakesh Agre"rn""t g"tuUii"f iog thc World Trade Organization (Agreement

LEGAL BRIEF ON PROTOCOL

iontooorNc TIrE MARRAKESH

el-*rt"re*, ESTABLTsHTNG THE

WO*"P TRADE ORGANIZATION

1ii*r""r.xt oN FISr{ERIES

lI.

4

MIN.NO.DC/ P.EW&l/ e4s/ eoe4l

as follows;

SUBSIDIES)

The Legal Counsel briefed the Committee on the protocol amending the Marrakesh

agreement establishing tn" w"'fait"a" Organization (Agreement on Fisheries Subsidies)

This bnef is gurded by the Constitution which empowers Parliament to make provtstons

having the force off"t' in x""y" "nl'ii" 
itt"'pt"*ti"n and General Provisions Act' Cap

I thet whrch provides lbt "trr*t;;;;;' 
application and rnterpretation of statutes and the

Treaty Making and R"tif'"ution"'i"t' I"JIJtn"t orovrdes for making and ratihcation of

treatils in Kenya and other relevant laws'

Article e(5) of the Constitut;;';; n";'"' 2olo 
-Provides 

that the general rules of

internationar raw shall r.r*'"iri' "i-ii"' r"* 
of K"nyo whire Article e(6) of the

Constitution Provrde::X;^rr 
rattfcd by Kcnya shallfonn ?art of thc laut of Kenya undcr

thts Conshttt'tion" '

Pursuant to the foregoing, Parliament enacted The Treaty Making and Ratification Act'

Cap.+D (hereinafter referred t"'as';in" O""l to give effect to Artrcle e(o) of the

Constitution. The Act governs the making and rattfication of treaties in Kenya'

section 2 ofthe Act del.ine. " 
*."i, ". anl.ntrraahonal agrccmcnt cotcludtd betucca states

m atibat Jorm and goocned ay ini*otio'ol lau' ulutlur anbodicd tn a singh nstrummt or

n h)n or more rclatcd i^o'*"lt' ^"a 
Jabl)cr ih Particubr dcszgnation and ncludcs a

1i1. .1Ii'';^, be referred to by varrous terms such as 
-conventton' 

Agreements'

Covenants, Final Acts, Charter;P;cols' Pacts and Accords including Constitutrons

establishing intergovernmental organizations'

4

5
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6 Treaties may be bilateral (between two parties) or muttilateral (between three or more

parties) or pluri-lateral (between groups of States that come together to formulate'

infl uence or negotiate otttside multilateral frameworhs)'

Under the Act,lhe responsibility ofinitiating the treaty mahing process' negotiating and

ratitying a Treaty lies with the Executive' In mahing this decision' the Executive ought

tou.g,"ia.abySections(2)oftheActwhichprovidestheconsiderationsthatmustbe
followed including-
a. thz need that tlu neut trcaty is to mcet;

b. thc existtzlg bgat regttnz' includ'tng the attent oJ i* appttabiliry h tfu perceived

lrobbn;
c. the probabitit1 of reathing the required' nuasurc o;f agretment on thc solutiot aimcd

fr,;
d. any rebrant kgislative efforts relatcd to the Perceiued problea

e. the opthnalformfor the pr@osed' trea$6

t th, lifulihoid thot the P;olosed treatl shall be acccptcd by a stficimt number oJ statts'

uhtre the treatY is multilawal

g. the anticipated time schcdubfor complzting thc trca$t-making procex;
-i. 

the e4eicd costs offormutatfug and adopting the treal to Kenlq and

i. in formuhting rriities rclnting tn ttchnical or scb tfc probbms; ztiuther e enshte 
-

scientific studics o, ,r,,,"h ho* becn caticd' out to detelmifle the Paramcters of

the problen and thc lincs ofpotmtial solutions'

1. ROLE OF THE NATIONAL ASSEMBLY IN TREATY MAKING AND

RATIFICATION

Altlough initiation of the treaty makingprocess is a role ofthe Executive' Parliament as

the legislative arm decides whether a treaty shall form part of the law of Kenya upon

whicl'r"the treaty comes into force. This flows from Article 94(5) of the Constitution

which provides that -
"ro pnron or body, othcr than Parliamat\ has the ?o\ocr to make proaisiot hauing theforce of

lazl in rcen1a euept under authaity confcnett b7 this Constitution or b1 bglsbtion''

After the Tr"uty hu. been approved by the National Assembly' it therefore becomes

binding upon Kenya and Kenya cannot invoke the plovisions ofits domestic law tojustify

uny fuil-ur" to perform its obligations under a treaty ratified-by it'

According to ihe Vienna Convention on the Law of Treaties' 1969 which governs the

making alnd ratification of treaties internationally, a treaty becomes binding on a state

upon ratification.
Section e of the Treaty Making and Ratification Act defines ratification as the "tis

intenational act by uhich the StuL signtfes tts coflsent to fu bound bt a trealy attd huhdzs

accePtanxe, approval and accession zalure tlu treaty so prottide!' '

tlni"..ection ? ofthe Act, where the Government intends to ratily a treaty, the Cabinet

Secretary of t}re relevant State Department shall, in consultation with the Attorney-

General, submit to the Cabinet the treaty, together with a memorandum outlining-

a) the objects and subject matter of the Featy;

b) any constitutional implications including- 
3lpage
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r any proposed amendment to the Constitution, andii that the treaty is consistent with the Cor.tit,,tion and pl.omotes
constrtutlonal values and oblectives;

the natlonal interests which may be afiected by the ratificahon ofthe treaty;obligations imposed on Xenya by the treaty,
requirernents for. implementation of the treaty;
policy and legislative consideratlons;
fi nancial implications,
ministerial responsibility;
implicattons on matters relating to counties;
the s-ummary of the process lealing to the adoption of the treaty:
the date of signature;
the number ofstates that are party to the treaty,
the views of the public on the ratification of th-e treaty;

whether the treaty sought to be ratified permits reservations and anyrecommendations on reseryations and declarations;
the proposed text of any reservations that should be entered when ratifyingthe^treaty in order to protect or advance national interests or ensureconformrty with the Constitutron; and

p) whether expendrture of public funds will be incurred in implementing thetreaty and an estlmate, where possible, of the expenditure
section 8(t) ofthe Treaty Makrng and Ratification a.t proria". that where the cabinetapproves the ratification ofa treaty, the Cabinet Secretary shall submit the trcatyand a memorandum on thc trcaty to the Speeker ofthe National Assembly.sectron 8 of Cap.4D provides for consideration by parlament as folows_

8(1!lt'1tdc. th.e Cabnct approves thz m-ttfcation of a trcaty, thc Cabtnet Sccretaqr shellsubmit the treat! and 2 memorzndum on tti t c" ty"io the Speaker ofNztionalAssembly.
(s) Delcted b.4ct No rs deor4. Sch.
(s) The relnaat parlnmcntary commdtcc shall d.urzng th consideration of the Treaty,
"!-"!1. Pu.bln nul"inrtion in the ntification process n accordance uth latd dozan

? a.rat arne n t ary pr occd urcs.

(+) Tfu Nahonar Assctnbry may approve the ratification ofa treztJr with or withoutr:ler-vations to specilic provisions of the treaty-
(5)A proposed rescruatton sha, be nrrodued as a proirts,o, nin thc trcaty zn accordancc zurtrt
thc proccdurc sct out in tht Standng Ordcrs.
(6) Dchkd bj Act No. t s oJf zot 4. Sch
(z)Whne the Nahonal lsscmbty relbscs to approve the ratification of a treztJ/, thec:rk of tlc Nahonal Asstmbrlt shzlt submitlic rcsotution of trte House to thc rcbrant
Cabmct Sccrctary within fourteen dzys oftfu rcsolution.
(8) D€lctcd b ./lct No. t 8 oJf aot 4..Sch.
(s)The Nanonal Asscmbl shall not approve the ratification ofa treaty or part of itif its prouisions zre contrary to Constitution, nor shall the House approve areservation to 2 tr.eztJ/ or part of it if that reservation negates any of the

c)

d)
e)

0
c)
h)

i)

,
k)

I)
m)
n)

o)

l3
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prouisions ef 76a 1trcabt- --- :onstitution even ifthe reseruation 

is ?crmitt d uader tlu rcletant
15. The National Assembl

treaties as,r;;;"""'' standing orders. part XXI provides for the ratification ofRa tifi ca tion of Trea ties
r 7oA. (t) A h,;t;:i::#H"x:::::";r,*:,;:,:;tr:!f;:"#:,;#,*:#

(D) The commia
tru Hoasc. 

"*e shaV undzrrakc 
?ubric ?anicr?ation before suhmiaing ix report to

(s) In addition t(

;mx:* ;ffi; ::;x x : *:r *'::' {::H r'#t
'?*:X',:'f ,:;:H:2, in?act or thc treart in tht short-tena

(b) thc naa

'-1

rT*
,0, ,,,*rrr,,^["i!],
ofrora proririiu oi,
includc prcscrtption a
tmplcnentation of ti..

ffiffi*i
re corresponding article
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Where the National Assemlly refuses to approve the ratlfication of the treaty' the

;.;;;;"t shall not ratify the treaty'

Sr:##i: 3;IH*Y""LD 
rRA DE oRG AN I zArI oN AG RTEMENT oN

i*ttfififf*rr,t**+*ffffi
ffi"J,'.).tll ::1,*';5:'1"il:'i"''*"'*'"a 

u'i::Hi;,;;oto'a 
to in'"" tr'"

x;:::*s.::'fi ;ru:l:l*il:lT':..i'll';i'lTiffi 
;;;;n'l' "nd'p"n'd

l#;;:;, ror acceptance bvil#ilii, 
,n" ,"-T::::TT." ffl;":?H;Il::1',;

The world rrade organtzart-' 1 ',*""1, ."-u.r "1alln"-.^,,.r" and r.atified in tnerr
deals with the rules ol tra(

|;"tt:";."l.;i"'-;fi1i'i,,:'T:fl 'Y"ffi 
J:T:ilf i*on"i''andrreervas

20.

2l

l8

I

99

possible

24.

25.

Summarvof thcprovisions:"ti:LT.',#:ll:ll.:T::'",iit"o}:h::':':ffi 11:

il'*:,i,':5,:HT:,J1":,1#;:i!{i:titt*ilil;trutlt:
subsidies as defined in Arttcte t.i",ii.' *t** ",h: .:"1-y\ 

the importing country,

"":$:.'i-"$ffim:*;:H."ffi[
t1;1"H,,IJl:fi.1Til" :i[: T;.i":l,;ffi ;:"":.:[::1ffi[t l,.Tf, .;jjl,::,'I
'J:3.'"J:l'i:i:iiJ."T,&+i*1.::^i:-andp's'l

"'#ifliii:l**ix'l':ll)u ,.'"''o risheries are excruded rrom the scope or the

" Ag'""*tntt ---'.0hr< to other governments under frsheries access

.'"f]"Tiii:r':l'"ly].,il',il:;#'::*::j:{':#ing'lhemresardress'r
(i,i)that subsidie. .,"J".;;iin" nxionol,ty-:l'i:'rJ:1":;. 

definitions offrsh,
the flag or regtstrY u*""'u 

nur.u", of t "{ 
,l.Iror,antly, 

the definrtion or,'sn
Article e of the Agreement;il. ;;;: and operator' Im1

i.i',t, n'n''r''i"::1 :::';'J, ;"il'". ""1, *"":'-'-{,1#?.ffi'i['il::J*,J;
used in the Agreement.ts;;il;;iii',G .u'n" o'g.'
such, the new rules wlll a

,|"-*at' Plants' and rePtiles 
6lP a ge
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,,
e7. In- tJris regard,.subject to the country positialign the defin

asprovided,.;.*["","":?rl,:*,r?:l$#::::^;;;::i:::;7,,1.;::!:;
Agreement. --"q6L'rrErrt ano Development Act, Cap. sll uis_a_vis the

Article s _Illegal, unreported and unregulated fishing (IUU fishing)..q8. Article s of the
u'd,n."g,r, t"J iffi'J[ljJ11T;5:,"JbJ',iili::' i:: 1, ^," to il r egar, u n reported
g.,,"ll*.Til*:;:mrl*i:mnri:r::::.,t,d;:;k",,:X,;
tJrat a vesset or operator that ha" b""n ;;;;';. :I " 

o..,,-._,: ,, rvvro members agreed
vessel that provid

1..*", "*r*;:'":,:[:"",:.rr'"lf':]TJ""r",""ri,"ff[J.:',i;:If;::;:',":tr"TI
:;Hjj":t'fi,"1''".'.1-'o''0"'o" ;;;,;ilT rrom anv ro"n or 

'ub'idi"s (Articre

2s. Articres s.e and ,.a'l ''Y 0"".,n*",,"r',,r.?ri'y-':l"t;nt provisions that set out the

the prohibition ,r':::J1',," "" 
ttJl'ii''" -""-ilrrrl 

In order to trigser the orohibition'

prohibition urr,,", 
u'o"t'' in particularln ;;'tlt Y"n some level oftonttol over how

so. In recognition ofdevpr.,^;^- " :_- .'," 
rrr r-retel'Inlnlng the duration for which the

subsidies ,o ,.rr"tr"I_"r-?rg 
countries' need for s<

,"r,,",,.,*nr".;r:::f ;h".l,H;ilH.,J^T:Ti"t{:T:{:nifl :,["J
accompanied bv sol

:r;4 lil".":i,il:::#T;[i:l',i?,i{'11.j;1,;* ii}..Ix:fl:T:'.lT 
jll;:

yesser involved. - -".....8 .u ure artentron of the member ,rb"idiring trr"s l. In summary article S

oPerators found to nlLtrovides 
that Members agree '

"i,u,n.r,,,g-";;ffi i:Tl#i:1gT:"",:*ff_!Hi*:'j::ilT::TX":l
a relevant Regional Fisheries ,;i"g"."r, br."1i"-1"],l"-o:" 

a flag state -".bir, o.

:lB:" 
aflirmative determ,r"u". ,f,", 

" 
,"*""Bdrrzation 

or Arrangement (RFMo/A)

se. Articre s or" the agreement -J"'::"-:-_ 

ser.or-oPerator has engaged rn luu fi"hrng

m*:i:*;:j;;ilill,"i[i;:,":'L"H:I#.0"*"-,.a,i.ns,o,rigge*he
and (if known) rn" .r0i,",f,1 

r'"v p"La'''i"t";:;:iil'J :.:,?i::l,i; ;',"#f::.,.1
g $6xffi #il rT;;[,fi*:j** m' ""xh;of timely notification and relevant t.i..-i"""""a1 

Iaw and involve the provision93. The,suhsj6li2;p, rnember sets ;..;;il;r",considering the severity 
"*. r"or.i[ltT:" :1-ll" prohibition of subsidies,

as long as th" tuu .on"llJ 
of the. infraction' At a min

rist, whichever i" ,h" ,,;;:X."-"';;l;;;;';l;: IllJ::ill;",.i:i:ilfi'J"l1,1',i',1
J4. Developing cou.ntrv m.,",.,;;;;;;;;:TI",il;[;:11ff 

lf:;::t::occurrinsin,heirdomes,icEEZon Articleg. I of IUU fishing (gra 
". ,;;"r;-. 

r, rt two years after entry into force based
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31

Le si sr at i on "' 
d -:::::', :t"'f :: 

ti:' 
ll J"T*'".T l'ir::r[ ] X' ;:il[:' li :l

administrative Procedures tt,Jr';; 
""*J 

t IUU fishrng.
maintained!y-{*t:"]::[.""".a,iTo,tr*ion: A subsrdizing member has an

Due regard and aPproprtau 
to a notification by a port statc member that a vesscl

obligation to give duc *t*t 
Irl 

"'i, 

i"i*g "'"a 
i" talte appropriate action wtth

in one of its Ports has engag

regard to its substdres

Article +: Subsidies Regarding Ovcrlished Stocks

Article + of the Agreement addrcsses situations in which stocks are overlished' that is'

thetr abundance it "ontia"'"i-t'Jj;;;;; 
ttt"" safe reproduction Article + prohibrts

wTO members r'o,' ""i'"| '"'i'J'* r.' 
n'n'::^il1,,::t1'-.#::'1lilt'::

lJ.rit"*'"'"tnshed siocks This relatively strrct pronrr

:.'#"iit',,ato*..t".p::U;:i,;L:;:1;.'i"1T.Xfi ;'",:'il:Iil":'.ffil;
and in Particular srtuatrons' i

th.i. rrationul t""tt"' 
e not to provide subsidres for frshing or fishing-related

Prohibition: Members agre

activities regarding tto"n' ti"t l"']'Lntf'"a' Prohibition is triggered when a stock ts

::#;i:*.u-r*:i.""ii:i{#*l};;:ffi i;5*"""-::::l:.":
scientifi c evidence avarlable

Sustainebility-rt'"ttd u*"'int'"' * tn" *O"t'izing Member' The prohibition does

ili:l:i"[:.:.:T*rii.'::]T*it4lffi ril?"Til"i::T*:*H
Deueloping countries' *ott't"t ilt'iitni"g o' 

'dthing-'"lated actrvities on overlrshed

stocks in their domestic tJiJrr""t'" "i'il""g"a "tlh" 
wTo during the lirst e years

after entry into force' *;;;;;'" no obligation to assess stocksi they must only

refrain from providing ;;;;it' wh"" "tock' 
are rccognizcd es ovcrlishcd by a

."t.*"i ""*i' member or RFMO/A'

Articlc 5- othcr subsidies -. r, -L^-- .-rae not ro orovrde subsidies to fishing

i'",.i,*,J n5n :""i,T:I'lill'*TH';:ft1'H H ;;,lo-t i"rt'',itt in tt'"

and fishing-related activtttes t

ttt*",'; of a relevantRFMOllo 
"*"'""t 

due restraint when granting subsidies-

Members must tal(e sPeclal cal
"*lti 

a. vessels that do not flv their flag'

lif i: ;il; il ili"-;J';;' *'i"'i'i"' re gardin g un assessed stocrts

Article 6: Specific Provisions For LDC Members

Bevond the grace period t"''il"i;;;;"*b"" '"1':^.the 
subsidv prohibitions

fiffi ;;H;*;i,:1.:H1".)li#:.;.""15";'*,::::1.:51,'ffi&:#:
,nird"".ot" "tosscutting' 

ho zo"t "::-:;-";;J ,..irt"n"" and capactty building

:":;:;", crause and r':''::T:Jfl:i:ii'J::':t,'Hl":l';'.;*0",, t'o '*"'"i'"
GACB) Article o :i th" ofl-":;;r*gi"ar 

under the Agreement' and explicitlv

iue restraint in raising mattel
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t requires that the specific situation of an LDC is considered in exploring possible

solutions.

Article 7-Technical Assistance and Capacity Building
Article z ofthe Agreement covers technical assistance and caPacity building (TACB), It
includes an obligation to provide TACII for the implementation of the instlument and

provides lor the creation ofa specific voluntary funding mechanism under the W-lO in

cooperation *'ith the FAO and the International Fund for Agricultural Development to

support the implementation of the disciplines.

Article a: Notification And Transparency
Obligation to Provide Fisheries-related Information in Subsidy Notifications. As

part of their regular subsidy notifications to the WTO, members must provide

information, for each subsidy, on the type or kind o[ fishing activity that is subsidiz.ed.

As far as possible, they must also provide information onr

(i) stocl< status;

(ii) conservation and management measures;

(iii) identifi cation of subsidized vessels;

(iv) fleet capacity; and

(v) Catch.
Other Transparency Obligations, Members must also fulfil transparency requit'ements

by providing information on:

(i) an IUU vessel list (annually) and IUU deternrinations (when they are made);

(ii) implementation measures taken by their authorities;
(iii) their domestic fisheries regime; and

(iv) the RFMO/As they are party to.

Article 9: Institutional Arrangements
The Agreement also includes plovisions on institutional arrangements, regarding the

important task of monitoring WTO members' implementation of their obligations.

Article 9 establishes a committee to oversee the new rules and sets out what its work

would be. The Committee on Fishelies Subsidies established composed ofrepresentatives
Ii'om each of the Members will meet twice a year. It is tasked rvith revieu'ing the

operation of the Agreement annually and examining all the information provided by

members in their notifications not less than evety 2 years. With a view to imploving the

way the Agreement operates, Article 9(+) also provides for a review to be undertaken 5

years after the treaty's entry into force, and then every s years. This exercise could

Iead to proposals to amend the Agreement based on the experience gained in

implernentin g its provisions.
Articles 1o&r r-Dispute Settlement and Final Provisions
Article lo of the Agreement establishes that, the existing rules rrnder the WTO's dispute

settlement mechanism will apply to this new instrument. The Agreement also provides

that the specific procedures applicable to subsidy disputes under Article + ofthe ASCM

(WTO Agreement on Subsidies and Countervailing Measures) applies to disputes under

the main substautive articles of this agreement.

Members *'ill not be able to use unilateral trade policy remedies with respect to the

obligations under the new fisheries subsidies agreement' Rather, they must use the

I
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multilateral dispute settlement plocess and be authorized to act in response to subsidies
found to lte in breach ol'the Agreenrent's rules,
The Agreement's provisions may not be applied in a rvay that pr.ejudices the jurisdiction,
rights, ol obligations of members under international law.
The Agreernent and findings related to it have no legal implications for territorial claims
or the delirnitation ofmaritime boundaries.
w-lo panels established to settle disputes rrnder the Agreement shall not make any
findings if such findings rvould need to be based on any asserted territorial claims or
delimitation of malitime boundaries.
Article l9: Termination of Agreement If comprehensive Disciplines Are Not
Adopted
If cornprehensive disciplines are not adopted within four year.s ofthe entry into for.cc of
this Agreement, and unless othel'wise decided by the Gener.al council, the Agreenlent
shall stancl immediately terntinated.

3. MEMORANDUM ON THE WORLD TRADE ORGANISATION
AGREEMENT ON FISHERIES SUBSIDIES

Thc cabinet secretarJ, Ministry ol Investrnents, T.ade and Industry, submitted a copy
ofthe agreernent and a Memo'andunr dated lorl J*ne, go94 to the National Assembly.
Prrrpose of the Memorandumr to appraise the National Assembly on the Agreenrent
and to seek approval lor ratification.
The rationale for ratification ofthe agreenrent is that it will aid in reduction in tr.ade
distortion, avoidance of fish trade dis'uption a.d ensuri,g sustainability of the fishing
indLrstry.
'Ilre ratification ofthe agreement rvas approved by Cabinet on e|d Ap:.l,2oz4,.

4. \ry.HETHER RESERVATIONS CAN
CONVENTION

BE ENTERED ON THE

It is important to note that the Agreement does not allow for reservations to be made by
State Parties to the Agreement.
The Convention only allows for revision ofthe Agreement.

5. RECOMMENDATION
Subject to any vierv by the committee to the contrary, it is our considered opinion that

a) Subject to the provisions ofstanding Ordet. lTOA (2), this committee should
facilitate pub)ic participation on the agreement; and

b) the Committee may call for any additional information fronr the Cabinet
Secretaries for Investrnents, Trade and Industry; Mining, BlLre Economy &
Maritime Affairs; Foreign AIIair.s & Diaspora Affair.s; the National Treasury &
Economic Planning pursuant to the pl.ovisions ofstanding Order 17OA (9).

l0 lPage



I MIN.NO.DCI BEV/ &I/ 9+O/ gO94,I RESEARCH BRIEF ON PROTOCOL

AMENDING THE MARRAKESH
AGREEMENT ESTABLISHING THE
WORLD TRADE ORGANIZATION
(AGREEMENT ON FISHERIES

SUBSIDIES)

The Research oflicer briefed the committee on the protocol amending the Marrakesh

agreement establishing the World Trade Organization (Agreement on Fisheries Subsidies)

as follows;
61. The agreement on fisheries subsidies is a World Trade Organization (WTO) agreement

which wants to regulate fisheries subsidies and promote sustainable development in the

fisheries sector. It establishes a set of binding prohibitions and rules that seek to ensure

that the support provided by governments to their fishing sector does not undermine the

sustainability of marine resources.

6r-. The Objective of the agreement, which is yet to come into force, is to-
(a) Safeguard the worlds seas, oceans and marine resources for posterity by

promoting sustainable and responsible fishing practices through preventing

overfi sh ing and overcaPacitY.

(b) Reduce trade distortion, avoid fish trade disruption and ensure sustainability of

fishing industry.

OBSERVATIONS:

Policy implications:

63. In accordance with Article 2(6) of the constitution and the Treaty Making and

Ratifications Act, No. 45 of2Ol2, once the agreement is signed and ratified it shall fomr

part ofthe laws of Kenya.

64. The agreement if ratified will-
(a) Augment the Kenya's fight against illegal, unreported, and unregulated fishing

along its territorial waters through article two ofthe agreement;

(b) Help address Kenya's other challenge ofoverfishing within its water through

article four which state that no member shall grant or maintain subsidies for

fishing or fishing related activities regarding an overfished stock;

(c) help enhance the skills and technical capacity ofall stakeholders in the fishing

industry through targeted technical assistance and capacity building to

countries
(d) help Kenya's efforts in the conservation and management offish stocks in its

exclusive economic zone through information sharing and transparency by

signatories that the agreement envisions; and

(e) help to address some of Kenya's disputes with its neighbors on fishing matters

in its exclusive economic zone and thereby reduce conflict with other countries

through provision on disputes settlement.

11 lPage
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65.

66

Financial Implications

Thele being no oth
past eleven o'clock.

There are no financial implications imposed on Kenya by the treaty and no expenditure of
public funds will be incurred in implernenting the Treaty and contributions of members to
the mechanism is on voluntary basis.

Implications on matters relating to Counties

The treaty relates to matters under part I Section twelve of the Fourth Schedule to
constitution that provides for intellectual property therefore it is not a matter concerning
countles.

Committee Resolution
67' The comnrittee should subject trre agreernent to pLrblic participation before making its

fi[al recomtnendations. 'I'he Secretariat rvas requested to begin ihe process offacilitaling
public participation on the agreement; the fir$t step being placing an ad'ert in the dairies
immediately.

68. Ftrrther, the Secretariat \vas requested to invite the relevant Ministries pursuant to the
pro'isions of Standing order lToA (.3) fbr consideratio' and pro.r.isio. ol additional
info'mation on the Same; Ministry of Investrnents, Trade and lndustry; Mining, Bluc
Econorny & Maritirne Affairs; Foreign Affairs & Diaspora Affairs; the Nitional
Treasury & Economic planning

MIN.NO.DCIBEllr'&I/g4I/9O941 ANYOTHERBUSINESS

The chairPerson inlormed the committee that the proposed inspection/site visit to coastal
regions had been rescheduled to'l't'ursd y 28tr' - sunday, l.r December, 2024. due to procurement
challenges.

MIN.NO.DC/BE,IJ/r'&I/942/9c/941 ADJOI,'RNEMENT

er business, the Chairperson adjourned the meeting at fifty- five minutes
ting rvill be held on noticeex

Signed. .

HON. BOWEN DAVID KANGOGO, MP

12 lPage
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REPUBLIC OF KENYA

DIRECTORATE OF LEGAL SERVICES

BRIEF ON THE CONSIDERATION OF THE RATIFICATION OF THE WORLD

TRADE ORGANIZATION AGREEMENT ON FISHERIES SUBSIDIES

1. INTRODUCTION
1) This brief is guided by the Constitution which empowers Parliament

to make provisions having the force of law in Kenya and the

Interpretation and General Provisions Act, Cap 2 that which

provides for construction, application and interpretation of statutes

and the Treadr Making and Ratification Act, Cap'4D that provides

for making and ratification of treaties in Kenya and other relevant

laws.

2) Article 2(5) of the Constitution of Kenya, 2O1O provides that the

general rules of international law shall form part of the law of Kenya

while Article 2(61 of the Constitution provides that -
" ang treatg or conuention ratified bg Kenga shall form part of

the law of Kenga uruder this Constitution"'

3) Pursuant to the foregoing, Parliament enacted The Treaty Making

and Ratification Act, cap.4D (hereinafter referred to as "the Act") to

giveeffecttoArticle2(6|oftheConstitution.TheActgovernsthe
making and ratilication of treaties in Kenya'

4)section2oftheActdefinesatreatyasan"intentationalagreement
concluded between sfates in written form and gouerned bg
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,
international lau,t, tuhether embodied in a single instrument or in two
or more related instraments and uthateuer its particular designation
and includes a conuention' .

5) Treaties can be referred to by various terms such as convention,
Agreements, Covenants, Frnal Acts, Charters, protocols, pacts and
Accords including constitutions establishing intergovernmental
organizations.

6) Treaties may be bilateral (between two parties) or multilateral
(between three or more parties) or pluri-lateral (between groups of
States that come together to formulate, influence or negotiate
outside multilateral framer.r,orks).

7) Under the Act, the responsibility of initiating the treaty making
process, rregotrating ar-:d ratifyir-rg a Treaty lies u,ith the Executive.
In making this decision, the Executive ought to be guided by Section
5(2) of the Act w'hich provides the consrderations that must be

followed including-

a) the need that the new treaty is to meet;
b) the existing legal regime, including tLre extent of its

applicabiltty to the perceiued problem;
c) the probabilitg of reaching the required measure of

agreement on the solution aimed for;
d) any releuant legislatiue efforts related to the perceiued

problem;
e) the optimal form for the proposed treaty;
fl the likelihood that the proposed treatg shall be accepted

bg a suffi.ctent number of states, where the treatg is
multilateral;

g) the anticipated time schedule for completing the treaty-
making process;

h) the expected costs of formulating and adopting the treatg
to Kenga; and

i) in fonnulating treattes relating to technical or sctentifc
problems; uthether extensiue sctentifi.c studies or research
haue been carrted out to'determine thc parameters of the
problem and the lines of potential solutions.

2



2. ROLE OF THE NATIONAL ASSEMBLY IN TREATY MAKING

AND RATIFTCATION

B) Although initiation of the treaty making process is a role of the

Executive, Parliament as the legislative arm decides whether a treaty

shall form part of the law of Kenya upon which the treaty comes into

force.ThisflowsfromArticleg4(5|oftheConstitutionwhich
provides that -

"no person or bodg, other than Parliament, has the power to make

prouision hauing the force of tata in Kenya except under authoity

conferred bg this Constitution or by legislation"'

9) After the Treaty has been approved by the National Assembly' it

therefore becomes binding upon Kenya and Kenya cannot invoke the

provisions of its domestic law to justify any failure to perform its

obligations under a treaty ratified by it'

lO) According to the Vienna Convention on the Law of Treaties' 1969

whichgovernsthemakingandratificationoftreatiesinternationally,

a treaty becomes binding on a state upon ratification'

ll)Section 2 of the Treaty Making and Ratification Act defines

ratil-rcation as the " the international act bg uthich the state signifies

its consent to be bound by a treatg and includes acceptance, approual

and accession where tlrc treatg so prouides" '

12) Under section 7 of the Act, where the Government intends to ratify

a treaty, the Cabinet Secretary of the relevant State Department

shall, in consultation with the Attorney-General, submit to the

Cabinet the treaty, together with a memorandum outlining-

a) the objects and subject matter of the treaty;

b) any constitutional implications including-
i. any proposed amendment to the Constitution; and

ii.thatthetreatSlisconsistentwiththeConstitution
and promotes constitutional values and objectives;

3



c) the national interests which may be affected by the
ratification of the treaty;

d) obligations imposed on Kenya by the treaty;
e) requirements for implementation of the treaty;
f) policy and legislative considerations;
g) financial implications;
h) ministerial responsibility;
i) implications on matters relating to counties;
j) the summary of the process leading to the adoption of the

treaty:
k) the date of signature;
l) the number of states that are party to the treaty;
m) the views of the public on the ratification of the treaty;
n) whether the treaty sought to be ratified permits reservations

and any recommendations on reservations and declarations;
o) the proposed text of any reservations that should be entered

rvhen ratifying the treaty in order to protect or advance
national lnterests or ensure conformity with the
Constitution; and

p) whether expenditure of public funds will be incurred in
implementing the treaty and an estimate, where possible, of
the expenditure.

l3) Section 8(1) of the Treaty Making and Ratification Act provides that
where the Cabinet approves the ratification of a treaty, the
Cabinet Secretary shall submit the treaty and a memorandum
on the treaty to the Speaker of the National Assembly.

14) Section 8 of Cap.4D provides for consideration by parliament as

follows-

8(l)Where the Cabinet approues the ratifi.cation of a treatg, the

Cabinet Secretary shall submlt the treatg dnd. d. rne,nr',oro:ndum

on the treatg to the Speaker of National Assernblg.
(2) Deleted bg Act No. 18 of 2014. Sch.

(3) The releuant- parliamentary committee shall, duing its

conslderatlon o:f the Treatg, ensure publlc particlpatlon ln

4



the ratiftcatlon Process in accordance tttith laid down

p arliamentary Pro ce dur e s.

ft) fiE National Assembly mag approae the ratlfication of a

treatg with or tttithout reseruations to specific proaisions of

the treatg.
(5)A proposed reseruation shall be introduced as a prouision into

the treatg in accordance uLith the procedure set out in the Standing

Orders.

(6) Deleted bY Act No. 1B of 2014, Sch

(7)Where tlle National Assemblg refuses to approae the

ratification of a treatg, the Clerk of the National Assemblg shall

subrnit the resolution of the House to the releuant Cabinet

Secretary within fourteen dags of the resolution'

(B) Deleted bg Act No. 18 o 2014 Sch.

(9)The National Assemblg shall not aPprooe the ratification of

a treatg or pdrt of it if its prouisions are contrary to

Constitutlott, ltor shall the House dpprooe a reseruation to a

treatg or part of it if that reseruation negates dng of the

prolrisions of the Constitution euen tf the reserutttion is

permitted under the releuant treatA.

15) The National Assembly Standing orders. Part XXI provides for the

ratification of treaties as follows

Ratifico:tion of Treaties

17OA. (1) A treatg submitted to the Natiorual Assemblg for

ratification shalt be laid on the Table of the House and stand

committed. to the releuant Committee for consideration'

(2) The committee slall undertake public participation before

submitting its reporl to tle House.

E



(3) In addition to the information required to be submitted to

the National Assemblg under u-tritten latu, the committee mag

require the releuant Cabinet Secretary to submit further
i nfo rmatio n, inclu dtng -

(a) the social and enuironmental impact oJ the treaty tn
the short-term, medium-ternt and long-term; and,

(b) the nature and euidence of any public participation

conducted on the treaty.

fi) The report oJ the comrnlttee to the House shall
include-

(a) tnformation on the uieuts of the peopte on the

ratificaton of the treatA emanattng front public
partrcipatton conducted bg the contnittee;

(b) the Jindings of the cornmittee on the tredtu and
ang other information tle commtttee mag deem

necessary; and

(c) a recommend.ation that the House-
(t) approoes the ratification of the treatg, or

(ii) approoes the ratifi.cation of the treatg toith
reset'aations, or

(iii) reJects tlLe ratification of the treaty.

(5) In approuing ratifi.cation of a treatg u-tith reseruations, the

House shall specifu the affected prouisions of the treatg and

the proposed text of each reseruation, uthich mag tnclude

prescnption of timelines within uthich an obligation is to be

fulfilled before imptementation of the Treaty.



(6) Upon decision of tle House on a treaty the Clerk stal|

uithin seuen d.ags, notifu the releuqnt Cabinet Secretary and

enter the infonnation in the register oftreaties'

16)Section16oftheActprovidesthatwheretheratificationof
a treaty referred to is approved by National Assembly without any

reservations to the treaty, the relevant Cabinet Secretary shall'

withinthirtydaysfromthedateoftheapprovaloftheratification
of treaty request the Cabinet Secretary to prepare the instrument

of ratification of the treatY.

l7l Where a treaty is approved for ratification with reservations

to some provisions of the treaty, the treaty shall be ratified with

those reservations to the corresponding article in the treaty

18) Where the National Assembly refuses to approve the

ratification of the treaty, the Government shall not ratify the

treaty.

3. SCRUTINY OF THE WORLD TRADE ORGANIZATION

AGREEMENT ON FISHERIES SUBSIDIES

2o)TheWorldTradeorganizationAgreementonFisheriesSubsidies
(hereinafter referred to as "the Agreement") have been committed to

the Departmental Committee on Blue Economy' Water and

Irrigation, which is required, pursuant Standing Order 170A' to

facilitate public participation and make appropriate

recommendations on whether the House should approve' approve

with reservations or reject ratification of the agreement'

21)Initstwelfthsession,heldinGeneva,switzerlandftorn12tolT
June 2022, the WTO Ministerial Conference reached a Decision to

adopt an amendment Protocol to insert the Agreement on Fisheries

subsidiesintoAnnexlAofthewToAgreement,andopenedthe
Protocol for acceptance by Members'
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22lThe World Trade Organization (WTO) is the recognized international
organization that deals with the rules of trade between member
nations. The WTO agreements are agreements negotiated and signed
by the member nations and ratified in their parliaments. The goal rs

to ensure that trade flows as smoothly, predictably and freely as

possible.

Summary of the provisions of the Agreement
23) Article I of the Agreement sets out the type of subsidies covered

by the disciplines and the overall scope of the rules. According to

this article, the Agreement applies to subsidies as defined in Article
1 of the WTO Agreement on Subsidies and Countervailing Measures
(ASCM) that are specifrc 'a,ithrn the meaning of Article 2 of the samc

agreement. Counter veiling measures is an action taken by the
importing country, usually in the form of increased duties to
offset subsidies given to producers or exporters in the exporting
country.

24) Article 1 of the Agreement also specifies that disciplines should
apply only to marine wild capture fishing and fishing- related
activities at sea. This means the rules would apply to subsidies to

activities like onboard processing and transshipping of catch but
would exclude, for example, subsidies to pre- and post-harvest
activities such as packaging or processing if they happen onshore.

25) For greater certainty(exclusions t-

(i) subsidies to aquaculture and inland fisheries are excluded

from the scope of the Agreement;

(ii) payments made by governments to other governments under
fisheries access agreements should not be considered to be

subsidies; and

8



(iii)thatsubsidiesmustbeattributedtothememberproviding
them, regardless of the flag or registry of vessels or the

nationalitY of reciPients.

26) Article 2 of tlrle Agreement defines a number of key terms. It includes

definitions of fish, fishing, Iishing-related activities, vessel, and

operator. Importantly, the definition of fish used in the Agreement

is broad, including "all species of living marine resources'" As such,

the new rules will apply to all living marine organisms, including

invertebrates, mammals, plants, and reptiles.

27) In this regard, subject to the country position on the matter'

there may be need to align the definitions of fish, fishlng,

ftshing'related acthtities, aessel, and operator as provided in

Fisheries Management and Development Act, Cap' 378 uis-a'uis

the Agreement.

Article 3

fishing)

-Illegal, unreported and unregulated fishing (tUU

28) Article 3 of the Agreement establishes subsidy rules that relate to

Illegal, unreported and unregulated fishing (IUU fishing)' IUU fishing

remains a pervasive problem in global fisheries. It undermines

fisheries management regimes and affects fisheries' ability to deliver

key socio-economic benefits sustainably' In Article 3, WTO members

agreed that a vessel or operator that has been found to engage in

IUU fishing activities, or any vessei that provides at-sea support to

anlUUvessel(suchasbunkering,replenishment,orothersupport
activities), should not benefit from any form of subsidies (Arlicle

3.1).This rather strict prohibition is balanced by specific provisions

that set out the requirements that an IUU determination must fulfill

in order to trigger the prohibition.

I
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29) Articles 3.2 and 3.3 provide the subsidizing member with some level

of control over how the prohibition is applied, in particular in
determining the duration for which the prohibition applies

3O) In recognition of developing countries' need for some time to
implement the rule, their subsidies to vessels or operators fishing in
their own domestic waters are shielded from iegal challenges under
the IUU subsidy prohibition for 2 years The prohibition is also

accompanied by softer, complementar5r rules, including one that
allows port states to bring evidence of possible IUU fishing to the

attention of the member subsidizing the vessel involved.

31) In summary article 3 provides that Members agree not to provide
subsidies to vessels or operators found to have engaged in IUU
fishing or fishing-related actrvities in support of IUU fishing.
Prohibitron is trrggered ',r,hen a coastal member, a flag state member,
or a relevar-rt Regional Fisheries Management Organization or

Arrangement (RFMO/A) makes an affirmative determination that a

vessel or operator has engaged in IUU fishing activity.
32)Article 3 of the agreement makes requirements for

determinations to trigger the prohibition. Determinations made

by coastal members must be based on relevant factual information
and follow a few key procedural steps, including notification of the

flag state and (if known) the subsidizing member and the ability for
both to provide information in the determination process.

Determinations by RFMO/As must be in accordance with the
RFMO/As' procedures and relevant international law and
involve the provision of timely notification and relewant
information.

33) The subsidizing member sets the duration of the prohibition of
subsidies, considering the severity of the infraction. At a

minimum, the prohibition shall apply as long as the IUU sanction

10



remains in force or the vessel or operator is listed on an IUU list'

whichever is the longer.

34) Developing country members' subsidies for activities occurring in

their domest ic EEZ cannot be challenged at the WTO during the first

two years after entry into force based on Article3' 1 of IUU fishing

(grace period\ .

35) Legislation and measures obligation: A11 members must have

laws, regulations or administrative procedures in place to ensure

that no subsidies are granted to or maintained by any vessel or

operator engaged in IUU fishing.

36) Due regard and appropriate action obligation: A subsidizing

member has an obligation to give due regard to a notification by

a port state member that a vessel in one of its ports has engaged

in IUU Iishing and to take appropriate action with regard to its

subsidies.

Article 4: Subsidies Regarding Overfished Stocks

37) Article 4 of the Agreement addresses situations in which stocks are

overfished, that is, their abundarce is considered too low to ensure

safe reproduction' Article 4 prohibits WTO members from providing

subsidies for Iishing and fishing-related activities regarding

overfished stocks. This relatively strict prohibition is balanced with

an exemption that allows the provision of subsidies in the context of

particular programs and in particular situations, as well as a grace

period for developing countries fishing in their national waters'

38) Prohibition: Members agree not to provide subsidies for fishing or

fishing-related activities regarding stocks that are overfished '

prohibition is triggered when a stock is recognized as overfished by

a coastal member or a relevant RFMO/A, based on the best scientific

evidence available to the coastal member or RFMO'

11



39) Sustainability-related Exemption for the Subsidizing Member.

The prohibition does not apply if the subsidies themselves, or if
fisheries management measures, are implemented to rebuild the

overfished stock(s) to a biologicaJly sustainable level. Developing

countries' subsidies for fishing or fishing-related activities on

overfished stocks in their domestic EEZ cannot be challenged at the

WTO during the first 2 years after entry into force. Members have

no obligation to assess stocksl they must only refrain from
providing subsidies when stocks are recognized as overfished by
a relevant coastal member or RFMO/A.

Article 5- Other subsidies
4O) Unregulated hrgh seas prohibitron: Members agree not to provtde

subsidres to fishing and fishing-related activities that occur on the

higl-r seas ancl do not fall r,r,ithin the competence of a relevant

RFMO/A.

41)Members must take special care and exercise due restraint when

granting subsidies-

(i) to vessels that do not fly their flag;

(ii)to fishing and fishing-related activities regarding unassessed

stocks.

Article 6: Specific Provisions For LDC Members
42) Beyond the grace period for developing members under the subsidy

prohibitions regarding IUU fishing and overfished stocks,

enumerated earlier, the Agreement also includes some crosscutting,

horizontai SDT provisions. These consist of an LDC-specific due

restraint clause and provisions regarding technical assistance and

capacity building (TACB). Article 6 of the Agreement introduces an

obligation for members to exercise due restraint in raising matters

12



involvingLDCsundertheAgreement,andexplicitlyrequiresthatthe

specific situation of an LDC is considered in exploring possible

solutions.

Article 7-Technical Assistance And Capacity Building

43) Article 7 of the Agreement covers technical assistance and capacity

building (TACB). It includes an obligation to provide TACB for the

implementation of the instrument and provides for the creation of a

specific voluntary funding

cooperation with the FAO

Agricultural DeveloPment to

disciplines.

mechanism under the WTO

and the International Fund

ln
for

support the imPlementation of the

Article 8: Notilication And Transparency

44)obligattontoProvideFisheries.relatedlnformationinSubsidy
Notifications.Aspartoftheirregularsubsidynotificationstothe
WTO, members must provide information, for each subsidy' on the

type or kind of fishing activity that is subsidized'

45) As far as possible, they must also provide information on:

(i) stock status;

(ii) conservation and management measures;

(iii) identification of subsidized vessels;

(iv) fleet caPacit5r; and

(v) Catch.

46) Other Transparency Obligations' Members must also fulfil

transparency requirements by providing information on:

(i) an IUU vessel list (annually) and IUU determinations (when

they are made);

(ii) implementation measures taken by their authorities;

(iii) their domestic fisheries regime; arrd

(i") the RFMO/As theY are Party to'

13



Article 9: Institutional Arrangements

47)T}re Agreement also includes provisions on institutiona_l
arrangements, regarding the important task of monitoring WTO

members' implementation of their obligations. Article 9 establishes
a committee to oversee the new rules and sets out what its work
would be. The Committee on Fisheries Subsidies established
composed of representatives from each of the Members will meet

twice a year. It is tasked with reviewing the operation of the
Agreement annually and examining all the information provided by

members in their notifications not less than every 2 years. With a

vier,r, to improving the \^,ay the Agreement operates, Article 9(4) also

provides for a revie'*, to be undertaken S years after the treaty's
entry into force, and then every 3 years. This exercise could lead

to proposals to amend the Agreement based on the experience
gained in implementing its provisions.
Articles 1O&11-Dispute Settlement and Final provisions

48) Article 10 of the Agreement establishes that, the existing rules under
the WTO's dispute settlement mechanism will apply to this new

instrument. The Agreement also provides that the specifrc

procedures applicable to subsidy disputes under Article 4 of the
ASCM (WTO Agreement on Subsidies and Countervailing Measures)

applies to disputes under the main substantive articles of this
agreement.

49) Members will not be able to use unilateral trade policy remedies with
respect to the obligations under the new fisheries subsidies
agreement. Rather, they must use the multilateral dispute
settlement process and be authorized to act in response to subsidies
found to be in breach of the Agreement's rules.
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5O) The Agreement's provisions may not be applied in a way that

prejudices the jurisdiction, rights, or obligations of members under

international law.

51)The Agreement and findings related to it have no lega1 implications

for territoria,l claims or the delimitation of maritime boundaries'

52) WTO panels established to settle disputes under the Agreement

shall not make any findings if such Iindings would need to be based

on any asserted territorial claims or delimitation of maritim e

boundaries.

Article 1-2t Termination Of Agreement tf Comprehensive

Disciplines Are Not AdoPted

53) If comprehensive disciplines are not adopted within four years of the

entry into force of this Agreement, and unless otherwise decided by

the Genera-l Council,

terminated.

the Agreement shall stand immediately

4. MEMORANDUM ON THE WORLD TRADE ORGANISATION

AGREEMENT ON FISHERIES SUBSIDIES

26. The Cabinet Secretar5z, Ministry of Investments, Trade and

Industry, submitted a copy of the agreement and a
Memorandum dated lOth June, 2024 to the National Assembly'

27. Purpose of the Memorandum: to appraise the National

Assembly on the Agreement arrd to seek approval for

ratification.
28. The rationale for ratilication of the agreement is that it will

aidinreductionintradedistortion,avoidanceoffishtrade
disruption and ensuring sustainability of the fishing industry'

29. The ratification of the agreement was approved by Cabinet on

23'd Aprtl,2024.
5. WHETHER RESERVATIONS CAN BE ENTERED ON THE

CONVENTTON
30'ItisimportanttonotethattheAgreementdoesnotallowfor

reservations to be made by State Parties to the Agreement'

31. The Convention only allows for revision of the Agreement'

15



6. RECOMMENDATION
32. Subject to any view by the Committee to the contrary, it is

our considered opinion that:

a) Subject to the provisions of Standing Order lTOA (2), this
committee should facilitate public participation on the
agreement; and

b) the Committee may ca-ll for any additional information from
the Cabinet Secretaries for Investments, Trade and Industry;
Mining, Blue Economy & Maritime Affairs; Foreign Affai rs &
Diaspora Affairs; the National Treasury & Economic Planning
pursuant to the provisrons of Standing Order 17OA (3).
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PRS

PARLIAMENTARY
RESEARCH
SERVtCES

I3T'1I PARLIAMENT ITHIRD SESSION

BIUEF ON THE AGREEMENT ON FISHERIES SUBSIDIES

a

A. BACKGROUND

The agreement on fisheries subsidies is a World Trade Organization (WTO) agreement which

wants to regulate fisheries subsidies and promote sustainable development in the fisheries sector.

It establishes a set of binding prohibitions and rules that seek to ensure that the support provided

by governments to their fishing sector does not undermine the sustainability of maritre resources.

The Objective ofthe agreenrent, which is yet to come into force, is to-

(a) Safeguard the worlds seas, oceans and marine resources for posterity by promoting

sustainable and responsible fishing practices through preventing overfishing and

overcapacity.
(b) Reduce trade distortion, avoid fish trade disruption and ensure sustainability of fishing

industry.

B. OBSERVATIONS:

Policy implications:

In accordance with Article 2(6) of the Constitution and the Treaty Making and Ratifications Act,

No.45 of2012, once the agreement is signed and ratified it shall form part ofthe laws ofKenya.

The agreenrent if ratified will-

(a) Augment the Kenya's fight against illegal, unreported, and unregulated fishing along its

territorial waters tluough article two of thc agreement;
(b) Help address Kenya's other challenge ofoverfishing within its water through article four

which state that no member shall grant or maintain subsidies for fishing or fishing

related activities regarding an overfished stock;
(c) help enhance the skills and technical capacity of all stakeholders in the fishing industry

through targeted technical assistance and capacity building to countries

lr

t
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(d) help Kenya's efforts in the conservation and management of fish stocks in its exclusive

economic zone through information sharing and transParency by signatories that the

agreement envisions; and
(e) help to address some of Kenya's disputes with its neighbors on fishing matters in its

exclusive economic zone and thereby reduce conllict with other counties through
provision on disputes settlement.

F inancial Implications

There are no financial implications imposed on Kenya by the treaty and no expenditure ofpublic
funds will be incurred in implementing the Treaty and contributions of members to the

mechanism is on voluntary basis.

Implications on matters rclating to Counties

The treaty relates to matters under Part I Section twelve of the Fourth Schedule to Constitution

that provides for intellectual property therefore it is not a matter concerning counties'

C. Proposed Way forward

The Committee should subject the agreement to public participation before making its linal
lecommendations.

a

I
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I. INTRODUCTION

Ministerial Conference (MC) is the highest decision-rnak ing organ in the World Trade

Organization (W'IO) and it meets biennially. Since. its cstablishment in 1995. WTO has held

I I Ministerial Conferences and taken decisions on specific multilateral trade issues. as well as

provided direction on outstand ing/protracted issues.

I'he last M inisterial Conferencc ( MC I I ) rvas held in Buenos A ires in 201 7. 'l'he I 2'l' M in isterial

Conference will be held in Switzerland. Gencva fiom 12th June to l5th June. 2022 and will be

co-chaircd by Kazakhstan Minister of 'l-rade and Integration. The Conf'ercnce was postponed

twice orving io the outbreak of the COV lD I 9 Pandernic. lt is expected that the I 2th M inisterial

Conference will take the format ofan open-ended nreeting on the response ofthe W1'O to the

covid-19 Pandemic. It rvill also take the lbrmat of a business-like and streamlined discussion

with no ncgotiations expected to take place. The Ministers are expected to take stock of the

progress nrade in the WTO negotiations.

'l-he current issues scheduled fbr MC I 2 discussion include:

1. Agricu lture reforms

2. [risheries Subsid ies

3. Food crisis

4. WTO responses to the pandemic arrd TRIPS waiver

5. W'['O reforrns

6. Other lssues.

. Development (Special and Dilt-erential 
-lreatment and DDA)

. Joirrt Statement lnitiatives (JSls)

. Regular Work- These include 'l'RIPS nloratorium. []comnrerce rvork
programme. and E-Commerce Moratorium

'l'he TRltrS and E-commerce moratorium is likely to be pushed to the next Ministerial

Conference (MC I 3)

In preparation, the Kenya Natiorral Trade Negotiations Council (N'lNC) held a preparatory

workshop at the Lake Naivasha Resort from lrd-6th June 2022 with a view to develop Kenya's

position ftrr use during MCl2. The State Depa(ment for Trade and Enterprise Developnrenl

organized the workshop with support from Trademark East Africa (TMEA).

2. OBJECTIVESOFTHEWORKSHOP

The purpose of the Workshop was to bring together Kenya's Ceneva-based llcononric

Counseltors and Kenya's trade negotiators under lhe NI'NC wifi a vieu to:

l. Further revierv the Kcnyan Position for the MC l2 & General Statement. Thenratic

Stalements;
2. Align the country Position Paper with the WTO negotiations state of play: and

3. Review of MC l2 outcome documcnt and update Kenya's positions in thematic areas

3. WTO NEGOTIATIONSSTATE OFPLAY



3. I Agriculture Reforms

The issues which a'e under discussion lor MC l2 irr relation to Agriculture rehrrms are:

. l)omestic suppon

. [)ublic stockholding lbr lood sccurity

. Market acccss

. Special Safeguard Mcchanisnr

. Uxport restrictions

. lixport con]petition

. Cottoll

. 'l'ransparcnc),

'fhere arc drafi rrrinisterial decisions/declarations rcleascd by the Director Cencral whiclr
highlights most ol'tlre issues above undcr discussion fbr MC 12. l-he dral-t rrinistcrial decisions
are:

1.0 l)rafi Ministerial Decision on Agriculturc refirrm rvhich r.vas relcased on 3l'r May.
2022. The outcome ofthe discussions is under the auspices o['the agriculture committee
and grcen rtrtrrn d iscussions.

2.0 Dralt Ministe'rial Dcclararion on world Food progranrnre (wlip) for Ibod purchases.'l'he declaration would exenrpt thc WFP finm export prohibition and rcstrictions f'or
loods boughr for humanitarian purposes.

J.2 Fisheries Subsidies
'rhere is a text rcleased on thc 28rr' Novcrnber. 202 I on lrisheries Subsidies. Thc text has
remained intact since it was earmarked [o be escalated to the Ministcrs for a Ministerial
Declaration in the l2th Ministerial Conl'crcnce belore it was postponed.

["ven though there have been negotiations spearheaded by thc- chair ot'the Conunittee on
Fisheries. no updated/revised version ofthe teit has been reicased. lr is expected that a revised
version of the text lvill be released just belore the start of'the MCl2 antl escalared to the
Ministers. Discussions are ongoing to bridge the extrenre positions and huikr consensus

It is therefore imperative !o prepare lhc CS on the revised version ofthe text in casc there will
be negotiations on the same.

3.3 Food Crisis

Food crisis is a ne"rv addition ro the MC l2 agenda. duc to thc rising tbocl insecuritl, 6ccasioned
by- the ('ovid-19 pandenric and lurthc-r cxacerbatc.d by tlre geopolitical situatlon (Russia-
Ukraine war), which disrupted the grobar lbod suppry chains. I{usiia and Ljkraine are iomc of'
the biggest producers and e.xporrers olgrains speiihially wheat.

The.food situation is likely't. rr,orsen in the corning years clue ro thc lact to shortage ol
Itrtilizers as Russia is a leading exporter ol'lenilizers.

In response to this situation. rhe WTO has negoriated a draft Ministerial l)eclaration on Tradc
and rood Security which is a resurt of green ro.m discussions. Addiriona[y, a number of
countries including [igypt have preparcd a draft Ministerial Declaration on fbod security in the
contexl of net food-irnporting developing countries (NFIDCs) ancl leasr. dcveloping countrics
( LDCs).



3.4 WTO Response to the I'andcntic and TRlltS Waiver

't'hc l'ltlPS Waiver proposes the waiver fiom certain provisions ol'the -l'RIt'S 
Agreelllenl.

negotiations ofrvhich have becn longstanding at the Wl'O. Parallel to thcse negotiations. therc

have bcen discussions under the auspices of the OTTAWA Croup n'hich have yielded a drali
declaration on the TRIPS agrcemcnt and public ltealth.

'l'hc Dcclaration has broadened the WTO Response to Covid-19 pandernic lionr the u'aivcr of
some provisions ol the l'RIPS Agrc'ement to allow lbr the prcventioll. containnlent and

trealment olthe disease rvhich included cxport restriction, tarift'-s, and trade tacilitation

'[.he discussions on thc ]'l{ll)S Waiver were undertaken under the l'[i.lPS council while the

discussions on the'IRIPS Waiver and Puhlic health were undertaken under lhe Ceneral Council

Chairperson of the CC. Due to the sinrilaritl' of thc nvo issues. it rvas proposed lhat the two

issuei (Waiver of TRIpS and the wl'O Resp6nsc- to the Pandcrric) be harnronized and

prcsented l'or a mirristerial council lilr adoption at the MC 12.

'l'he discussions rvere chaircd by Amb. Walker ol'Nerv Zcaland rvho consolidated lhe

declaration of the l-RIPS Agrcement and Public Health togethcr rvith ntany other declarations

and proposals that had been developed by ntenrbers. Ambassador Walkcr horvever excluded

the-l-RIPS Waiver proposal I'rom thc harnronizcd declaration.

Ttrc harr.nonized text by Arnbassador Walker WI'O Response to thc Pandcmic included:

. Consolidation of all proposals on W-l O and COVID-19

. []xcluded'I'RI1'S Waiver proposal

. fransparenc; & Monitoring

. l'lxport restrictions and prohibitions

. -Irade facititation. regulatory cooperation & coherence. and taril'lt

. Role of trade in scrviccs

. Collahoration rvitlr other international organizations

. Framework for firture preparedness

'I'hc document proposes a lramervork for future preparedness for pandentics and excludes tlrc

TRIPS Waiver which was relogated to the"l'RIPS Courrcil.

The pnrponents of thc TRIPS Waiver rel'used to back the docuntent if'the proposal tix TRIPS

Waiver isn't included.-fhe director gencral (DC) therel'ore took the initiative 1o bring logether

thc'main proponents (South Africa and India) and opponents (US and EL.l) ol'the document to

corne up rvith a compromise pt'rsition fbr declaration at the MC I 2. 'I-he discussiors rvere unable

to yield a compronrise position and the issue rvas escalated to the MC.

The team came up rvith a document rvhich u'as subrnitted to the'I'RIPS Council t'or thc

consideration. The Council has since considered the matter. lt was not a waiver as wats

supported by the proponcnts hut has introduced flexibilities within the trips agreenrent rvhich

make it easier for nrenrbcrs to members to invoke article 3l (on conrpulsory licenses in case of
emergencies).

Further. thc documcnt lirnits the scope ol the waiver fronr vaccines, therapeutics and

diagnostics to cover vaccines only. Consequently, the document has ltlst the support ol'nrany
members and is not expected to sail through. Discussions are ongoing under thc W'['O response



to the pandemic behind the scenes but as it stands there is a deadlock on the same due to lack
of agreemcnt on thc TRIPS Waivcr.

J.5 WTO Reforms

l'he issuc ol wTo rctirrm is popular and gaining tract arnong menrbers. -l'he 
specific w'l'o

refomt issues are:

. Dispute settlcnlent systenl - Addressing thc appellate body Stalenrare. preservation
ol'the essential features of DSM which include lndependent. Iwo-tier DSM. and
automaticity in the launch ofdisputes. and Decision making bl.cousensus

. Monitoring function-'I'ransparency/noriflcation. and enrphasis on capacity builcling
as opposcd to additional transparency obligations

. Reinvigorating rhe ncgotistion function under thc wro- pre-servation ol'rules on
decision nraking & amcndnrents and addressing developnrent concerns of de'veloping
countries - DDA

. Basic structure - one olwhich is the decision- making process *,herc consensus is
deemed ineff'ective and alternative decision-rnaking sysrem arc being considered. 'I'here
is a strong push to do arvay with consensus. Tou,irds MC 12. r.vhaiapproach necds to
bc adopted, Working Croup or political commitrnent firsr.

3.6 Other Issues

'l'he' W'l'O Ministerial Contbrencc has lefi roonr for other discussions on other issues including:

' Regular work: TnrPS M.raturium and E-Conrmerce w.rk progra,me and
Morat.riunr.'fhe-l'RIPS and E-('.mmerce Moratorium are expected ttibe extended
to MC I3.

. Joint statement Initiatives (JSls) - l'hese JSls include E-conrmerce. IF[).
Services Dornestic Regulations, and MSM[s

. Development- These are rhe Doha Dcvelopnrent Agentla (DDA). Special and
Dilferential rrealment (s&Dr') - c90 proposals anchored on para 44 oi'rhe Doha
Declaration. and Proposals for I)iflerentiation among developing countrics

' Tradc and Gender - Drali Ministerial l)eclaration on the advancenrcnt ol'Ccnder
Equity and Women's Econontic limpow,ernrent rvithin 'l rarle.

. Trade and environnrental sustainubility - Enviro.mcntal measures rlrarkct
access, fbssil f'uel subsidy relbnn. circular economy & plastics



4. DETAILED UPDATES ON THEMATIC AREAS

4.I FISHERIES NEGOTIATIONS

'l-here has been a strong push fbr an outconrc after over 20 years of deliherations on rules

especially as there is currcntll'political goodrvill ltlr this to bc concluded.

The Chair of the Negotiating Croup on Rules circulated a rcvised [;isheries 'lext,

TNiRL/wi276lRev.2 on 8'h Novcmber 2021. and it was expected that the draft text would

respond to the posirions articulated b1'the Ministers at the l5'h July. 2021 virtual Trade

Negotiations Committee (at Ministerial level)dcvotetl to thc subject.

llorvcver. sharply dill'ering positions antong thc W'[O rnenrbers is evident on the number of
issues that arc still outstanding. For exanrple, sgme countrics have denranded comprehensivc

cuts irr subsidies granted by governmcnts t1t distant-watcr fishing fleets. rvhile others have

sought prelcrcntial treatntcnt lor snrall-scalc and artisanal fishing in any trade deal that is

concluded.

Whilst appreciating the cnorrnous ellbrt expended by the Chair ol the negoliating group. in

moving the process lbrward in the revised text. Kenya rvill therelore makc precise and

substantive proposals to recalibrate the text with a view to strengthening our aspirations in the

dcvelopment ofour BIue Economy sector.

As WTo members preparc lbr the l2'l'nrinisterial conlerence in Ceneva this ycar. countries

are hoping fbr a concretc outcoltle sincc maior strides have been ntade torvards developmcnt
ofa comprehensive lcxt on fisheries subsidics rvith a comprehensivc draft text already in place

and undcrgoing scrutiny at rhe WTO b-v- diflerent negotiating groups. There stands a decision

to be made rvhether the tisheries text will be a stand-alone Agreenlent or an Annex to thc'

Agrcement on Subsidies and Countervailing Measures.

4.2 AGRICULTI.JI{T], NEGOTIATIONS

Agriculturc is the most distorted element in trade corrprising of goods with most protection in

rnajoritl,ofcountries thereftrre categorized as sensitive products with political connotation.

Evolution of the Agrecmcnt on Agriculture (AoA)

'l-he A-ereement on Agriculture was an inbuilt agenda of the Uruguay Round and the

negotiations began in 2000 at the heafl ol the Doha l)evelopnrent Agenda (DDA). with
modalities sought under single undenaking.

2022 rnarks 22 1-earc since AoA ncgotiations slarted - (DI)A) as mandatcd in UR Agreernent

on Agriculture - Article 20. -lhe 2008 Rev.4 rnodalities came closc to be agreed on. but

rnembers reso(ed to "lorv-hanging liuits" at the time.

lhe llali MC9 (2013) agrced noi to challenge PSll schernes lbr developing countries until a

permanent solution is found by MCll. ln Nairobi MCl0 (2015) agrecd to elinrinate export
subsidies, but lailed to reafflrm rcmaining DDA issucs. During the MC I I (201 7) no agrecnrent

on any of the DDA issues rvas reached.

-l'he 
Preanrblc of the AoA fbrrned thc basis l'or initiating .r process of relbrnt on tradc in

agriculture. to cstablish a fair and tnarket-oricnted agricultural trading systern. l,ong tcrnl
objective is to establish a fair. market oricnted agricultural systenr and provide for substantial
progressive reductions in agricultural support and protection sustained.

Pillars of the Agreemcnt on Agriculture

l) Donrestic support



Usc ofproductiott lirrkc'd paynrcnts to enc()urage producers to produce nrorc rvhilc tnaintaining
high internal prices.

2) Market access - taritfs in agricLrlturc lbr exporr thigh tarill.s to be negotiated)

[Jse of market access barriers (e.g.. tari11.s. inrport restrictitir]s) to prolect donrestic produccrs
lrom competition.

J) Iixport subsidics

Due to rising production ancl need to keep internal price abovc a pre<iclernrincd lcvcl. export
subsidies used lo pronrote cxport ol'surplus producticln requiretnents.

Structurc ()f the Agrecnrent

Markct Acccss l)ontestic Support Export Competition

Tarillls Crccn lJox lixport Subsidies

l-arift' Quotas []lue []ox Ant i-c irc unr ven t ion

Special Saf-eguard

Ncu' I)evelopmcnts/ State of Play in Agricultural Negotiations

Agriculture remains trnc ol'the top prioritics l'or thc w-l-o rnembership. progrcss in this arca
could help to correct and prcvent restrictions and distonions in global tradc.

Ncgotiations havc been going on tbr the lflst 22 ycars. on -j l" Ma1-. the chair relcasetl threc
tcxts lhat rvere devcktped lollowing consultations

l. Druli minislcri<tl clccisitttt tttt WIrP. Sceks fbr rncnrbers to cxempt Wljp procurentent
of lood meant fbr non-conrntercial hunrarritarian purposes fiom export prtthibition or
restrictions.

?. ()n .lgriculttar: 'l'hc prcalnble comrnits tnembers to resolvL. to intensifl. negotialions
on the topics as Iisted belorv:

o Regarding Domestic Support the drati proposed the need to continue the
negotiations atler MC l2 and specifically [o reduce substantialll, trade distorting
support

r Paragraph .l of the drali reafllrms that SD'l' lornrs an integral parl of the
negotiations and shall he considered.

a) l'ublic Stockholding for Food Sccuritl'

1'hc- drali recalls previtlus nrandatc's to fintl a pcrnrancnt sotution and acknorvledges inrportance
of thc I'Sl{ progratns tbr loocl sccurit,,- by some developing ntenrbers and at thc samc tinle
nindfirl ol'othcr nrcrlbers l'ood security. Members will continue negotiations to agrec to a
permanent solution by MCl3.

b) Market Acccss

Mcmbers will undcrtake to cotltinuc negotiations on this area post MC I2 rvith a view to
inrproving substantially

c) Special Safeguard Mcchanism

Ncgotiations rvill continue in the auspiccs ol the dedicated scssions of coAss. Additionally,
ntenrbers agree on engagcments in enhanced technical discussions on all thc elcments
necessary recalling wha{ was cnvisioncd in para.7 oithc llong Kong Ministerial [)eclaration.



d) Export Rcstriction

Negotiations will continue post MC l2 and are I'ocused on transparenc]- cspecially in rcspect to

expon

c) Export competition

lixport competition re{'ers to the support providcd to enable producers to export. I'his is a highly
trade distoning and protectionist fonn olsupport. lrirstly the 2015 Nairobi Decision on lixport
Cornpetition required all Members that had scheduled export suhsidics to elirninate thent.

within specilic timelines l'or both developed and developing countries. So far, sonrc of thc
allbcted Mcmbcrs have revised their schedules olconcessions to elinrinate the export subsidies.

'fhe corc of the refornr programnrc on export cornpetition are tlre cumnritments to reduce

subsidized export quantities. arrd thc amount of money spent subsidizing exports.

f) Transparency

Thc text undcrscores the inrportance of notificatiot.t obligations and menlbers agr!'e to work
with the COA to review and update transparencv provisittns as rvellas other agriculture rc'lated

transparencv requirements.

g) Food Sccuritv

nnicle 5 Agricultural satbguard ntcchanisms

Conrplications

Devcloping countries (such as China" Brazil. SA. India) are beconring big US cornpetitors and

are being allorvcd to use the samc subsidies.

4.3 THE WTO RESPONSE TO COVID-I9 PANDEMIC

Wl'O Menrbers acknowledgc that the organization has an itnportant role to play irr the
multilateral response to the Covid-19 pandcrnic. lir this end, Mentbers ltavc activell
deliberated on how best to position the W'I'O to plaf its role in rnitigating thc el-lects of the

pandemic on rvorld trade.

While W'l'O rnenrbers havc engaged in concencd deliberations on thc role of thc WTO in
addressing thc pandemic. they are yet 1tl agree on the specifics. 1'he proposals include u'aiver
fmm ccrtain provisions_of the 1'RIPS Agreement lbr the prevention. containnrent and treatment

olCOVlD-19. which is meant to lacilitate universal and timely elccess to Covid-19 vaccines.

therapeutics and diagnostics to cquip countries to bettcr handle luture health criscs.

Thc TRIPS Waiver Proposal (Kenya is a co-sponsor) has unforlunately been opposed by some

W'I'O Membcrs, particularly the developed counlries and consequently, the negotiations have

resultcd in a dilutcd proposal (quadrilateral document agrecd b1' lntlia. South Afiica. LJSA and

[iLJ), which only cxpounds on the existing l'lexibilities in the TRll)S Agrcenlcnt.
ln the meantime, the Cencral Council sanctiotred a Facilitator-lcd process to produce a

Ministerial Declaration on Wl'O response to the Pandemic. 1'hrough this process, W1'O

mcrrbers have deliberaled on how bcst the WI O can contlibute to the mitigation ol'the adverse

elfects of the current and future pandcnrics. T'hc expectation rvas a draft [)eclaration lor
consideration and adoption at MC 12. Unfortunately, thc'delibcralions have since stalled.

4.4 THE CURRENT GLOIIAL FOOD CRISIS ht 2021, thc global levels of hungcr
reached 193 million people in about 53 countrics. This was an increase of 40m

fronr thc year 2020. The situation was aggravated by intcnsificd conflict,



significant cconomic shocks cause(l b1, the covid-19, and sontc soverc weather
extrcmes.

ln 2022. the problenr rvas cornpouncled by thc Russia - [.Jkrainc crisis rvhich starrr-d in
Februarl'. 

-l-he 
situation is anticipalcd to get worsc in 2023 as the nvo countries arc rna.jrlr

suppliers ol'energy arrd grains in the tvorltl. Both contributc 7004 ol-thr". global supply olwheat.-l-hc energy and tirod priccs havc thcrelbrc escalated due to high expensss in nrovc.rncnt
logistics and unavailability. as production levels u,ithin tltcse two counrriss have gone don,n.
Additionalll'. the agricultural inputs corning fionr tlrese t\\,o courltries. e.g.. Ferrilizers. have
becorne cxpensivc thus all'ecting thc production of othcr countrics.

In response to this. a dral't decision on lixrd security'has becn nradc.'l'he drali is addre'ssing the
firllou,ing issues:

l. I:xport rcstraints put in place bl countries to prolcct thcir population liom ftt6cl
shortagcs should bc in linc rvith the W'l'O rules and should considcr inpacts on (he

othcr menrbers.
2. lrood be mtrvc'd liont surplus to shortagc areas to cnsure lirod security. ('ountrics should

not keep lixrd fbr spcculation purposes. 'l-he rcleasc' of'thc surpluses should be done in
linc s,ith the WTO rules.

J. Morc ernplrasis has bccn madc on lood aid. Foodstulls purchased lbr non-cotlrnerc ial
hurnanitarian to be exempt firtnr the application ()l'cxpol.t restrictiorrs.

4. Donor countries arc cncouraged to channel their donations through the \\'FP (World
Food [)rogram ).

Plcnary Outconrcs
'lhere 

is need lor Kenl'a to diversily' hcr sourccs of lbod imports so tltat Kcnya tloesn't solcll
clepend on one countr\,. Kenya should hor.vel,er be carcl'ul not to bring in pesls lionr r.rthcr
inrporting countrics. For e-rantple, lndia has a spr.cific pest thal is nor in Kenya. lrnporting
wheat liorn lndia. therclbre. could be detrinrental to our countr).. lmponers should probably be
advised to impo $4leat llour instcad of rlheat, in order to avoid entry of lhe pest inkr our
terrikrry.

o Educatc Kenya's popularion lo diversify its sources ol'lbods/ lood menus so as to cope
rvith clintate change as rvcll as mitigate lood shortages resulting t}om the unf'oresecn
crisis in our rnain fbod import nlarkets.

. Need to takc clinratc' ntitigation nteasures c.g.. plant more trces up to l07o in rrrder to
attract rain.

o Ken)'a to support the declaration on food crisis givcn that it doesn't havc thc capacit,"-
to producc enough food to feed its population.

o Kcnya to considcr capturing tnatters ol- nutrition in the dcclaration

4.5 WTO REFOI{MS

l'he WTO has been in placc sincc I t)95 and nrost Mcnrhers arc of thc vicw that thc organ izat ion
ought to be relbrmed to align it rvith the current global economic situation and to ensure that it
cffectivcly addrcsscs thc polic)'arrd systenric concerns lhat Memhcrs have rvirh the nrultilatcral
trading system. l)roposals tbr reftrnns encornpass aspects such as the dcvcloprnenl prontise that
Memhcrs undertook at [)oha. to placc the neecls and interest ofdcveloping countries at thc hcart
ol'thc WTO. which has so far. not been delivcred.

Morcover. the prearrble to the Marrakesh Agrcentent. rvhich explicitlt, relcrrcd ttt the
imperativc for securinu t'rrr Aliican c()untries a shart in the growth ol rvorld trade



comntensurate wilh their needs has not been met. Members envisage that WTO relbnn should

broadly lbcus on:

l. Dispute Settlement function
. 'I'he US has vetoed the appointment of nerv Appellate Body (Atl) nrembers. thus

crippling it.
o The US claims mernbers want to gain concessions via lawsuits. lt also claims thc AB

has usurpc'd the negotiation mandate oi the WTO. 'fhe US considers this as judicial
overreach.

o Tht v'tlt'./iltturd.fbr tlispute setllernent is resloration ol the AB.
2. Negotiatingfunction

. Prominence should be given to new issues. I'hese are: digital trade. inveslment

facilitation. services. domestic regulatiorr. role ol'statc.
. EU supports pluri-lateral approach to negotiations as it considers the single undertaking

a lhilure
. 'fhe Altican Group (AG) proposes the preservation of core principles of multilateralisnr
o 'l'he AG rvould also like the Speciat & Differential Treatment architecture.

-j. Monitoring
o Transparency & Notificatiorrs: t)eveloping countries flce challenges in Iiling

notification. They need capacity development

WTO reform should aim at restoring the el'f'ectiveness and credibilitl'ol'the Wl'O as a ftrrum

for rhe negotiation oftrade rules and further liberalization. l'hc WTO rules therefore ought to

be aligned with the trade and economic realities of the 2lst cerrtury.

Achieving relbnn neccssitates alliance-building. avoiding polarization and the rvillingness of
members to cngage in an incremental proccss that will eventually lead to a compromisc. 

-fhe

lbrthconring MC 12 rvill theretbre be key lbr the wTo relonn process both in tenns of
delivering a potential package ofoutcomes and in launching nerv processes and areas ol rvork

thal can serve as a sprirrgboard for thc refortn agenda.

4.6 OTHER ISSUES

a. Joint Statement Initiatives (JSIS)

At the MC l0 Ministerial Declaralion, Members' interest was in exploring new approaches to

the negotiations. Some mcmbers supported DDA u'hile others felt thc need to explore new

negoliation architectures.

At MC I I 4 .loint Ministerial Stalenlcnts were issucd hy different groups of W"l'0 Merrrbers

with the aim ol'exploring the advancement of negotiations on ncw issucs under the WTO.

JSIs at thc Wl'O are pursucd on a plurilateral track.'fhese JSls relate to:

o Fl-commerce
. lnvestment t'acilitation for developrnent
o Inlirrmal working group on MSMEs
o Services donrestic regulations

Othcr initiatives are:

. l'rade and gcnder

. l-rade and environmental sustainability

Evcn though the Aliican Group has taken a strong position against JSls on systemic grounds.

Kenya and some Af'rican countries are ntcmbers ol'-lSls (Kcnya is a member of the []-commerce



and MSMEs JSls). Members of all the JS Is are working towards oulcomes for adoption by their
respective Ministers at MC 12.

b. Regular Work

E-comnrerce 1998 Work Program

The Ceneral Council and relevant WTO bodies conlinue work on E-contmerce based on the
existing mandate set out in the 1998 Work Program. albeit with limited progress. ln the
meantime. Members have proposed to nraintain thc current practice ol not imposing customs
duties on electronic transmissions until MC I 3 (Moratorium).

There's a divide among Members on whether to lift the moratoriunr olr customs duties on
electronic transmissions or makc it permancnt.

TRIPS Moratorium

Article 64.2 of thc-fRlPS Agreement suspcnded non-violation and situation complaints under
the TItIPS Agreement and mandatcd the l'RIPS Council to exarnine tlre scope and modalities
for such complaints and submit recommendations to the Ministerial Conference. l'he TRIPS
Council is yet to fulfil this rnandate and therefore. Members. under the 'fRIPS Council. have
agreed to extend the moratorium unril the next Ministerial Conl'erence (MC I 3).

Members are also divided on rvhether non-violation and siruarion complaints apply to the
1'RIPS Agreement. with the ma.iority calling for r:raking the moratorium permancnt.

5. CONCLUSION

As a conclusion on the WTO negotiation state of play:

. Efforts are underway toward a nrultilateral outcorne on [:'isheries Subsidies for MC l2

. A number of Ministerial declaralions are being discussed

. MC l2 Outcome document is also under discussion led b-v the Chair. General Council.

. The Negotiation Ministerial should push lbr r:utconres on fisheries, WTO response to
the pandemic. and WTO Relbrms.



1 STATEMENT ON FISHERIES - Fisheries Subsidies
At the outset, Kenya recognizes the tremendous work undertaken in these

negotiations as rellected in the 8th November,2021 text. We anticipated that the draft

text would respond to the positions we articulated at the r5th July, zozr virtual Trade

Ncgotiations Committee (at Ministerial level) devoted to this subject.

Hou'ever, u'e note that the 8th November text still documents sharply differing

positions among the WIO mernbers as cvidenced by the number of issues still
outstanding.

Kenya regards concrete outcomes from these negotiations as integral to Kenya's Blue

Economy agenda. We recognize the development of our fisheries sector as key to
poverty eradication, food security, employment creation, industrialization and for the

realization of Kenya's vision zo3o and Sustainable Development Goals (SDGs).

Currently, the sector employs r5,ooo fishermen directly and 45,ooo people across the

value chain. Onee fully harnessed, the blue economy contribution to the Kenya's GDP

is expected to double.

In this regard, we consider the following issues as critical for a balanced text.

i. Respect for the principle of proportionate burden and responsibility-sharing.

ii. Provision for scope exclusion for artisanal/small-scale fishing.

iii. Precise, effective and operational Special & Differential Treatment provisions

that go beyond transitional periods, targeted Technical Assistance and Capacity

development.

ir'. Transparency and Notification obligations that are not undull' burdensome or
onerous.

Against this backdrop, Kenya r,r.ill make precise and substantive proposals to recalibrate
the text with a liew to ensuring that the new disciplines arising out ofthe Fisheries
Subsidies negotiations will level the playing ground and thus improve and strengthen
our development aspirations in our Blue Economy sector.



KENYA'S POSITION FOR THE 12TH WTO MINISTERIAL
CoNFERENCE: 12th - 15th lune,2022

Introduction
The Kenya National Trade Negotiations Council (NTNC) convened from

3rd to sth June 2022, in Naivasha, to deliberate on the status of
negotiations at the World Trade Organization (WTO), and to develop

Kenya's position for the 12th Ministerial Conference (MC12), which will be

held from 12th to 15th June 2022in Geneva, Switzerland.

The current issues scheduled for MC12 discussion include;

1. Agriculture reforms
2. Flsheries Subsidies
3. Current food crisis
4. WTO responses to the pandemic and TRIPS waiver
5. WTO reforms
6. Other Issues.

. Development (Special and Differential Treatment and DDA)

. loint Statement Initiatives (JSIs)

. Regular Work- These include TRIPS moratorium, Ecommerce
work programme, and E-Commerce Moratorium

The Council deliberated on the priority areas for Kenya and adopted the

following positions for the specific issues.

1. AGRICULTURE
Under Agriculture, negotiations mainly revolve around domestic support,
market access, and export competition pillars(As per Annex 1).

Additionally, there is pressure on the WTO to resolve issues related to the
continuation of subsidies for food security referred to as public

stockholding (PSH), exemption of World Food Programme(WFP)



purchases from export restrictions, and improved notices by the patrons
of export restrictions.

i. Domestic Support Pillar

Negotiations under this pillar aim to eliminate trade-distorting support
provided to farmers in developed countries which restricts the export of
products from developlng countries. Thls domestic support not only
distofts trade but also limits access to global markets for agricultural
products from developing and least developed countries. Heavily
subsidizing countries such as the US and the EU are not keen to reduce
the subsidies.

These negotiations are expected to achieve substantial cuts in trade-
distorting domestic support since the reduction of Overall Trade-Distorting
Domestic Support (OTDS) alone would not make any significant impact
as the current applied OTDS by the top developed country subsidizers are
below the de minimis.

The African Group and many developing countries are opposed to the
specific domestic subsidies granted to farmers to reduce the cost of
production due to their trade-distorting effects. Some countries have
resorted to box-shifting from the amber box (trade-distorting support) to
the green box (nontrade distorting support) to avoid disciplines on
agriculture.

Under the current negotiations, there is no convergence on this issue,
since the heavily subsidizing countries are not keen to reduce the amount
of trade-distorting support that they extend to their farmers, while other
WTO members support disciplining this domestic support pillar.

Kenya's Position
Negotiations should achieve stricter disciplines on product-
specific trade-distorting support and develop modalities for the
reduction of the Overall Trade-Distorting Domestic Support
(OTDDS) by 50o/o by the year 2O3O as per the loth Ministerial
Conference Declaration. lThe reduction commitment should take
into consideration the principle of proportionality2.

1 Agriculture is the backbone oi Kenya's econorny conlnbulrng to 22 4% ol overall GDP (Economrc Survey 2021) and employs
between 65% lo 75olo ot the populatron The frade dBlorlrnq supporl by some developed counlraes negalrvely rmpacls lhe
livelihood of Kenyars.

2 Principle Of Propoationality trade-ofls among compelrng norms and values (lhe legalrty of an aclron shall be delermrned
dependtng on the respect o[ the balance belween Ihe objeclrve and lhe n'reans and melhods used as well as the consequences
of lhe aclion)



ii. Public Stockholding (PSH) for Food Security

According to the FAO's 2019 "State of Food Security and Nutrition in the
World", hunger is on the rise in almost all African sub-regions. Africa has

the highest prevalence of undernourishment, at almost 20o/o as compared
to a world average of 10.8%. This situation is forecasted to be worse over
the coming years due to climate change, increasing population, and

unexpected pandemics such as covid-19.

The Bali Ministerial Conference allowed members to have PSH

programmes and mandated negotiations to find a permanent solution to
PSH programmes. During the Nairobi Ministerial Conference, members
were mandated to engage constructlvely to negotiate and make all

concerted efforts to agree and adopt a permanent solution on PSH for
food Security purposes. Slnce Bali and Nairobi Ministerial Conferences,

negotiations for a permanent solution on PSH programmes have

continued, but no solution has been reached despite several proposals

from members.

Kenya supports the extension of the negotiations on PSH programmes so

that a solution can be found by the next Ministerial Conference (MC13).

These programs are important to Kenya because they provide the policy

framework for the current programs on food security such as the strategic
food reserves undertaken by the government (NCPB and KNTC
programmes).

Kenya's Position
Suppoft PSH Work Program with clear-cut timelines and
deliverabtes and atso an extension of the Bali Decision 3to include
new programs for developing countries that currently do not
have recourse to the interim solution.

iai. Market Access
Under this pillar, some of the concerns raised by many WTO members are
tariff escalations (where the amount of tariff on a product increase with

r Peaco clause (Bali Ministerial Dscislon ot 7 Oecombor 2013)
1. Membirs agree to put in place an interim mechanism as sel oul below, and to negotrale on an agreement for a

permanenl ;olutionl, for the rssue of publtc stockholding for food security purposes for adoptlon by lhe 11th Minislerial

Conference
2. ln the interim. until a permanenl solution rs lound, and provided lhal lhe condrlrons sel oul are mel, Members shall

refrain lrom challenging lhrough Ihe WTO Dispute Settlemenl Mechanism, comphance of a developing Member wlh
its obtigations undeiArlicles 6 3 and 7 2 (b) of lhe Agreemenl on Agncullure (AoA) rn relal,on lo suPporl provided lor

traditio;al staple food crops in puGuance ol public stockholding programmes for food securrly purposes exislrng as of

the date ol this Decision, that are consrslenl wilh the c te a of paragraph 3, foohote 5, and foolnole 5&6 ot Annex 2

lo the AoA when the developing Member complies with the terms of thls Decrsion



value addition on the product) and tariff peaks (high tariffs for some
sensitive products relative to other products).

Negotiations have not made any progress because of divergence among
the membership. Members will undeftake to continue negotiations on this
area post MC12 with a view to improving substantially and progressively
provide market access opportunities to members at a timeframe to be
agreed, in accordance with the reform programme provided for in Article
20 of the Agreement on Agriculture (AoA).

Kenya's Position
Kenya Suppofts the Elimination of Tariff Escalation and Tariff
Peaks to enable value addition for agricultura! products for
expoft. This is in line with the OACPS position 4and supports
Kenya's industrialization agenda on value addition

iv. Special Safeguard Mechanism (SSM)
Discussions on this issue witnessed a very low level of participation by
non-proponents, with claims on its possible adverse effect on accessing
markets, and the link to broader market access negotiations.
The African Group supports the right of developing countries to have
access to an operational, flexible and easy-to-use price-based and
volume-based SSM to address import surges and price depressions in line
wlth the Nairobi Decision on this issue.

The Draft Ministerial Decision on Agriculture, states that pursuant to the
Nairobi Ministerial Decision (WT/MIN(15)143 - WTlLl978, members shall
continue
negotiatlons on a special safeguard mechanism for developing country
Members in dedicated sessions of the CoA-SS as envisaged under
paragraph 7 of the Hong Kong Ministerial. The decision also states that
the General Council shall regularly review progress in these negotiations
with the aim of making recommendations for the consideration of
Ministers at MC13.

Kenya's Position
Develop modalities of Work Program on SSM with clear-cut
deliverables, by MC 13.

1 Ths OACPS position on Agncullure calls Ior an oulcome lhat, Conlarns a work programme aimed al addressrng issues
related to lanfl srmpllicalion. laritf escalatron, pre[erence erosion desrgnalron ol specral producls and unluslified non lanff
barflers lhal rmpede lhe markel access opporluniltes of developtng counlfies and LDCs



v. Export Restriction

The discussions here are centered on Art. 12.2 of the Agreement on

Agriculture (AoA) which focus on;
1) The requirement that members give due consideration to the

effects of their measure's on importing members'food security

2) Members'practices regarding advance written notices

3) Transparency requirements for measures of a longer duration.

The discussions on Art. 12.2 of AoA have not significantly progressed

because developing members feel that the obligations demanded by

developed members are more burdensome and not of priority to them'

At the moment, the World Food Program (WFP) has petitioned the WTO

concerning the exemption of the foodstuff that it purchases for non-

commercial humanitarian use from the application of export restrictions,

Kenya's Position
Support the WFP Decision as a stand-alone decision without
prejudice to work relating to other expott restriction measures.

vi. Export Competition

Expoft competition refers to the support provided to enable producers to
expoft. This is a high trade-distorting and protectionist form of support.

The core of the reform programme on export competition are the

commitments to reduce subsidized export quantitles, and the amount of
money spent subsidizing exports. The 2015 Nairobi Decision on Export

Competition required all Members that had scheduled export subsidies to

eliminate them, within specific timelines for both developed and

developing countries. So far, some of the affected Members have revised

their schedules of concessions to eliminate these subsidies while others

have not.

Kenya's Position
Call for expeditious implementation of the Nairobi commitments
on export competition.



via. Cofton

The domestic support provided to cotton farmers in major economies has

distorted the global market for cotton. Under the rubric of the cotton
initiative, members have been seeking solutions on the issues raised by
the C4 members (Benin, Burkina Faso, Chad, Mali) along two tracks:

a, the trade aspects, and
b. the development assistance aspects.

Members also commit to continue negotiations after MC12 with a view to
reducing trade-distorting domestic support for cotton in accordance with
modalities to be agreed by MC13 and in line with the mandate to address
it ambitiously, expeditiously, and specifically within the agriculture.
Members undertake to continue holding Dedicated Discussions on cotton
on a bi-annual basis

Kenya's Position
Support the proposals by the Cotton 4 members.

viii. Transparency

Members are required to improve on their notification obligation under
the AoA to enhance transparency. The notifications across the three pillars

are detailed and require a lot of information and skills to undertake the
notifications. Developing members feel that these obligations are too
burdensome and will require technical assistance to comply.
The current negotiations in this area encourage members to fulfil their
notification obligations. Members are called to make effofts to provide

outstanding Domestic Support notifications prioritising from the year 2010

while considering developing members' differences in terms of capacity
and especially the least developed.

Kenya Position
Kenya encourages the provision of technical assistance to
developing members to fulfill their notifications obligations in
this area while encouraging those members with the ability to
undeftake notifications as per the requirements of the
agreement. Efforts should also be made to make the notification
process simpler for members to fu!fill their obligations.



2. Fisheries Subsidies
The Chair of the Negotiating Group on Rules circulated a revised Fisheries

Subsidies Text, TN/RL/Wl276lRev.2 on 8th November 2021. However,

sharply differing positions among the WTO members are evident on a
number of issues, For example, some countries have demanded

comprehensive cuts in subsidies granted by governments to distant-water
fishing fleets, while others have sought preferential treatment for small-

scale and artisanal fishing in any trade deal that is concluded'

Whilst appreciating the enormous effort expended by the Chair of the

negotiating group, in moving the process forward in the revised text'
Kenya will continue to make precise and substantive proposals to
recalibrate the text with a view to strengthening our aspirations in the

development of our Blue Economy sector,

Kenya's Position
Towards conseruation and management of marine resources to
biologicalty sustainable levels, Kenya considers the following
issues as critical for a balanced fisheries text.

i. Respect for the principle of proportionate burden and
responsibi I ity-shari ng.

ii. Provision for curve out for aftisanal/small-scale fishing or
fishing-related activities that extend beyond 12 nautical
miles measured from the baseline.

iii. Precise, effective and operational Special & Differential
Treatment provisions that go beyond transitional periods,
targeted Technical Assistance and Capacity development.

iv. Transparency and Notification obligations that are not
unduly burdensome or onerous.

v. Provision lor de-minimis curue out not exceeding L.2o/o ol
annual share of global marine capture fish production to
developing countty members.

3. Development (Special & Differential Treatment)
Development is one of the fundamental aspects of the multilateral trading

system anchored on the Doha Development Agenda (DDA)' The

multllateral trading system should give policy space for developing

Members to meet their development goals, including industrialization.

Developing members continue to confront many challenges and capacity

constraints, which underscore the continued relevance of special and

differential treatment (S&DT) in their favour. Finding a solution to the



longstanding issues on S&DT for developing countries within the WTO is
crucial to addressing, inter alia, the trade imbalances skewed in favour of
developed countries.

Kenya's Position
Kenya as a member of the G9O, supports the proposal on S&DT
and calls for a political declaration at MC12 reiterating the
importance of the development agenda to developing countries.

4. WTO Reforms

The WTO has been in place since 1995 and most Members are of the view
that the organization ought to be reformed to align it with the current
global economic situation and to ensure that it effectively addresses the
policy and systemic concerns that Members have with the multilateral
trading system, Proposals for reforms encompass aspects such as the
development promise that members undertook at Doha, to place the
needs and interests of developing countries at the heart of the WTO,
which has so far, not been delivered.

Moreover, the preamble to the Marrakesh Agreement, which explicitly
referred to the imperative for securing for African countries a share in the
growth of world trade commensurate with their needs has not been met.
Members envisage that WTO reform should broadly focus on
reinvigorating the negotiation function of the WTO (plurilateral
approaches, special and differential treatment, rulemaking); transparency
(notifications); and the Dispute Settlement Body (the Appellate Body
stalemate).

Kenya's Position
Kenya advocates for a high-leve! political commitment at MC12
that initiates the commencement of dialogue on reform post
MC12. This will;

. Define the path towards WTO reform

. AIlow atl members an oppoftunity to table their
specific issues and concerns

. Provide the space for Members to cogently finetune
and define their priority WTO reform interests, andl

. Provide the opportunity to shape the discussion to
ensure a balanced agenda that does not lock in the



status quo but reforms the WTO to meet the goals of
the Marrakesh Agreement.

5. WTO Response to COVID-l9 Pandemic

WTO Members acknowledge that the organization has an important role

to play in the multilateral response to the Covid-19 pandemic, To this end,

members have actively deliberated on how best to position the WTO to
play its role in mitigating the effects of the pandemic on world trade.

While WTO members have engaged in concerted deliberations on the role

of the WTO in addressing the pandemic, they are yet to agree on the
specifics. The proposals include a waiver from certain provisions-of the
TRIPS Agreement for the prevention, containment and treatment of
COVID-l9, which is meant to facilitate universal and timely access to
Covid-19 vaccines, therapeutics, and diagnostics to equip countries to
better handle future health crises,

The TRIPS Waiver Proposal (Kenya is a co-sponsor) has unfortunately
been opposed by some WTO Members, pafticularly the developed

countries and consequently, the negotiations have resulted in a diluted
proposal (quadrilateral document agreed by India, South Africa, USA and

EU), which only expounds on the existing flexibilitles in the TRIPS

Agreement.
In the meantime, the General Council sanctioned a Facilitator-led process

to produce a Ministerial Declaration on WTO response to the Pandemic.

Through this process, WTO members have deliberated on how best the

WTO can contribute to the mitigation of the adverse effects of the current

and future pandemics. The expectation was a draft Declaration for

consideration and adoption at MC12. Unfortunately, the deliberations

have since stalled.

Kenya's Position
Kenya supports the facilitator-led process for a Ministerial
Declaration that incorporates all the areas of interest for
developing countries and LDCs with respect to WTO's response
to the COVID-19 pandemic. Kenya specifically suppofts the
proposals advanced by the ACP Group (See Annex 2 attached).

6. Joint Statement Initiatives (JSIs)



lSIs at the WTO are pursued on a plurilateral track. These JSIs relate to:
. E-commerce
. Investment facilitation for development
. Informal working group on MSMEs
. Services domestic regulations

Other initiatives are:
. Trade and gender
. Trade and environmental sustainability

Even though the African Group has taken a strong position against
lSIs on systemic grounds, Kenya and some African countries are
members of lSIs (Kenya is a member of the E-commerce and MSMEs

JSIs). Members of all the lSIs are working towards outcomes for
adoption by their respective Ministers at MC12.

7. Regular Work
i. E-commerce 1998 Work Program

The General Council and relevant WTO bodies continue to work on E-

commerce based on the existing mandate set out in the 1998 Work
Program, albeit with limited progress. In the meantime, Members have
proposed to maintain the current practice of not imposing customs duties
on electronic transmissions until MCl3 (Moratorium).

There's a divide among Members on whether to lift the moratorium on

customs duties on electronic transmissions or make it permanent.

Kenya Position
Developing countries, particularly the Africa Group, suppoft the
lifting of the moratorium to enable them to collect revenue.
Kenya supports the African Group.

ai. TRIPS Moratorium
Article 64.2 of the TRIPS Agreement suspended non-violation and
situation complaints under the TRIPS Agreement and mandated the TRIPS

Council to examine the scope and modalities for such complaints and
submit recommendations to the Ministerial Conference. The TRIPS

Council is yet to fulfill this mandate and therefore, Members, under the
TRIPS Council, have agreed to extend the moratorium until the next
Ministerial Conference (MC13).

t



Members are also divided on whether non-violation and situation

complaints apply to the TRIPS Agreement, with the majority calling for
making the moratorium permanent.

Kenya Position
Kenya supports calls to make the TRIPS moratorium permanent.

8. Current GIobal Food Crisis:

The rising food prices and costs of production as well as export restrictions

on food commodities have caused food insecurity and could have great

consequences for global food security in the coming years. This has been

aggravated by intensified conflict, significant economic shocks, covid-19,

and severe weather conditions.

There is increasing evidence that the cost of agricultural inputs and the

cost of food itself is alarmingly escalating, exposing populations to food

insecurity calling for an immediate intervention to handle the situation by

all WTO members.

Kenya notes with concern that trade disruptions, escalating prices and

excessive volatility for food and agricultural products are bound to
undermine food security. This is particularly so for net food-importing

developing countries who owing to their fiscal and other capacity-related

challenges, as well as deteriorating terms of trade, are dispropottionately
affected by the crisis,

Kenya Position
Kenya calls upon WTO Members to support unrestricted
movement of food from areas of surplus to food deficient regions
and exercise due restraint in the imposition of any trade
measure, that may harm the food security objectives of other
members, in accordance with current WTO provisions.



ANNEX l: BASIID ON THE RELEASED THREE TEXTS THAT WERE DEVELOPED FOLLOWING CONSULTATIONS WITH

MEMBERS BY THE CHAIR OF COMMITTEE ON AGRICULTURE CIRCULATED ON 3IS'I' MAY 2022

KENY.{ POSII'IO\ ,\NI)

otvcoItItu\Ts
II[:}IATI('ARI.:,\ PRoPoSAL

I. DRAFT MINISTERIAL

DECISION ON WORLD FOOI)

PROGRAMME (WFP) FOOD

PURCHASES EXEMPTION

FROM EXPORT PROHIBITIONS

OR RESTRICTIONS

Thc. draft Decision secks for me mbers to exempt WFP procurement of food meant

lor non-commercial humanitarian purposes lrom export prohibition or restrictions

Para 2 provides llexibililv lbr nrenbers, clarities that oul that the tvlinisterial

Decision shallnot be conslrued to prcvent the adoplion by any Mcmber oi

measures ro ensure its dornestic I'ood securitr in accordance rvith relevanl WTO

disciplines.

Supports the WFP Decision as a

stand-alone decision without

prejudice to rvork relating to

other expon restriclion

measures

Negotiations should achieve

stricler disciplines on producl-

specific suppon and Green Box

support.

Develop modalities for the

reduction of the OTDDS by

50% by the year 2030. The

2. DRATT MINISTERIAL

DECISION ON AGRICULTURE

Members to resolve to inlcnsif\'negotiations on the topics as listed belorv with an

ainl ol-achieving tlre modalities in lhc relelant areas and other oulconres b1 MClj
as *ellas rrorking torrartls a p('n'nancnt solution on PSH bi the lvlCl3.
'l'he negotintions shall build on progrcss made so l'ar. as wellas memb!'rs e\islinE.

subnrissions. technical discussions uhich are evidence based.

The draft proposes the necd to continLre the negotiations after MC I2 and

speciflcally to reduce sutrslantially trade distorting dornestic support. inrproving

the disciplines rvithin a reasonable timeframe to be agreed.

Para 4 ofthe draft reaflirms that Special & Differential Trealment (S&DT) forms

an integral parl ofthe ne-qotiations and shall be talien into account.

Domestic Supporl

(LIse (tproduction linked pt.1'ments to

enctturage produers to ptotluce more

while naintaining high internnl

pices)
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reduction commitment should

take into consideration the

principle of proportionality.

Supporr for Work Prograrn with

clear-cu timelines and

deliverables and also extension

olthe Bali Decision to include

new prograrns of devcloping

countries who currently do not

have recourse to the interint

solution.

Supports the WFP Decision as a

stand-alone decision without

prejudice to work relating to

l
Public Stockholding

Market Access

(Us? of ma*el access burriers (e.g.

latm, impo reslriclions) to protect

domestic producers fiom compelilion)

Eriport Restrictions

The drafi recalls previous nrarrdates to find a permanent solution and

ackno* ledges imponance of tlre PSH programmes for lbod security by some

developing members and at the same time mindlul oI other members food

security.

Members will continue negotiatiorls 10 agree to a permanent solution by MCl3

The elenrents to be considered by the negotiations include. review of extemal

ret'erence price. programnre and product coverage. limits on PSH programmes.

lransparency. safegtrards and lc'gal cenaintl.

Finall;-. the negotiations \vill be held in the auspices ofdedicated sessions and

progress reporls provided b1'CoAss lo the CC.

Marker Access members will undenake to conlinue negotiations on this arel poti - K.nyu is not a demandeur for

MC l? with a view lo improving substantially and progressively provide Market

Access opportunities to members at a timeframe to be agreed.

Funher negotiations will continue with an aim to achieve tangible Progess by

MCI3

The telit stales that negotiations will continue posl MC l2 -d at. tbcr.,ssed on

transparency especially in respcct lo export prohibitions and restriction as wellas

improving the disciplines,

Ihe Markel Access pillar
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otrCot

other expon restriction

measures

Support the proposals by the

Cotton 4 members

Members commit to conlinue negotiations after MC l2 with a view to reducing

trade-distorting domestic support for cotton in accordance with modalities to be

agreed by MCl3 and in line with the mandate to address it ambitiously,

expeditiously, and specifically within the agriculture

I\ll\l \ POSI I lO\ \\l)
olt(()\l\tl.\I\
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Transparency The texts undeBcores the importance ofnotification obligations and members

agree to work wilh the COA to review and update transparency provisions as well

as otlrer agriculture related transparency requirements.

Additionally. members are called to make elTorts to provide outstanding Domeslic

Suppon notifications prioritising from the year 201 0 while considering developing

members differences in terms ofcapacity and especially the leasl developed.

negotiations taking inlo account progress made in the overall domestic suppon

negoliations.

Export Competition On export competition. the text reaffirms commitmeni lo ensure effective

implementation of previous decisions in respect to the subject.

The aim is to make tangible progress by MC 13.

Call for expeditious

implementation of the Nairobi

commitments on exporl

competition

Special Safeguard Mechanism The text is explicit that negotr ations on this s ect will continue in the auspices of Develop modalities of Work

Program on SSM with clear-cut

deliverables. by MC l3

the dedicated sessions ofCoAss.
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3, DRAFT MINISTERHL

DECLARATION ON TRADE AND

FOODSECI,ruTY

Members agree on engagements in enhanced technical discussions on all the

elements necessary recalling what was envisioned in para.7 ofthe Hong Kong

M inisterial Declaration.

I Und.rt"k" further work to review ald clarify an. l2 of the AOA by MC I 3 is

proposed

The disciplines shall aim at ensuring no circumvention ofthe relevant disciplines

which undermines export subsidy eliminalion commitments

Members commit to take concrete steps to facilitate trade and improve lhe

functioning and long-term resilience of global markets for food, agriculture,

fertilizers, and other agriculture production inputs. Particular consideration will be

given to the specific needs and circumstances ofdeveloping country Members,

especially those of least-developed and net food-imPorting developing countries'

Members reaffirm our commitmenl to intensiff the agriculture neSotiations in all

areas in accordance with the Ministerial Decision on Agriculture we have adopted

at this Session.

t
I
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ANNEX 2: THE wTO RESPONSE TO THE PANDf,MIC (OUTCOME DOCUMENT-JOB/IP/S8/Rev.l(QUAD /WALKER PROCESS)

TH}:}IATlC ARI:A PROPOSAI. KENI'.{N POSITIo\
Scope

Subject Matter

Differentiation

Differentietioo

OUTCOME TEXT:
Para l: Scope- Proposal Limited to

Patents

Paras l.?.3

Para 2: Definition of Eligible mernber.

Para. I footnole I

That is bracketed.

rIfor the purpose ofthis decision. all

developing country members are eligible
members. developing country nembers
with capacity to exporl are encouraged to
opt out ofthis decision] [For the purpose

of this decision. the developing countries

who exponed more than l0% ofthe
worlds exports olCovid l9 vaccines

doses in 2021 are not eligible membersl

Para 2: Waivcr but subject to

d i ffe ren t iat ion

That the Scope be extended to the earlier India and proposal co-sponsored by Kenya

to other relaled form of lP -Copyright, Industrial Designs and undisclosed

infbrmation.

Proposal by Kenya in line with the ACP/Developing Countries Proposal lor the

subject matter to include vaccines, diagnoslics and tlterapeutics.

Kenya does not support differentiation as it discriminates on those developing
countries with capacity to manufacture taking into cognisance lack ofcapacily on

developing and least developed countries

Propose delete the eligible member and include all developing countries and Least

Developing Countries.

-Kenya's position is that the waiver should be granted automatically without any

condition on diflerentiation on eligible and non-eligible members.

Kenya position is that the scope ofthe waiver should include industrial designs,

copyright and undisclosed information.



Article 31(b)-Use without
authorisatiolt of the Right
Ilolder

Article 3 I (f)-Authorisation
predominantly for supply of
Domestic Msrket

Article 3l (h)-Determination

of remuneratioo upon

authorization

Article 39.3-Undisclosed

information

Transpa rency & Notilicetion

Para. 3(b)-lt is proposed that an eligible
member need not require the proposed

user to make effons to obtain

aullrorisation from the right holder for the

purposes of Article 3l(b)

Para. 3€ -proposed that the authorized use

under Article I I ofTRIPS be

predominantly to supply its domeslic

market and any proportion of authorised

use to eligible rnemben.

Para 3(d)-prohibition of re-exportation of
the COVID l9 vaccine imported into the

territories to prevent supplies that may

have been diverted into their markets

inconsislently.

Para 3€- Proposal that determination of
adequale remuneration upon

authorization may take inlo account

humanitarian and other circumstances to

suppon eligible members

Para. 4- Proposal not to hinder an eligible

member to enable the effectiveness ofany
authorization issued

Para 5-Eligible members to Communicate

to the Council adoption of the measure

including grant of authorisation.

Kenya proposes for aulomatic authorization during emergencies and pandemics

once the provisions of Article 3 I (b) of the TRIPS Agreement are invoked should

there be a pandemic especially so for future pandemics.

The wording is ambiguous and couched in permissive terms (need no1 require) bul

should read that "....a menber shall not require authorisation". ... And not limited

to Patents only.

The authorised use should be to supply the domestic markets ofdeveloping

countries and LDCs and not only eligible members.

Kenya's position is that re-exportation should be allowed in developing countries

and LDCs instead ofthe proposed differentiation for future Pandemics and

emergencies.

The use of effective legal means should be deleted as it ambiguous and it would be

difficult to guarantee that legal regime would be effective and to what standards?

Kenya proposes the wording be couched mandatorily with the word 'shall' instead

of 'May' determination be on the basis ofall relevant circumstances.

-Differentiation is opposed and it is proposed that all developing counlries and

LDCs be included and that the scope should go beyond Covid l9 and extend to

future pandemics

Kenya supports this paragraph to enable members disclose the information

/undisclosed data including tesl data but would propose all developing countries and

LDCs

Kenya is agreeable bul proposes thal eligible rnember be replaced with developing

countries and LDCs to avoid d ifferent iation.



,

Application/Term and review

of this Decision

Para 6- proposal that lhe application of
the provisions be [3] or[ 5] years from the

date ofthe decision.

It is further proposed that the Notification include that the notification be n:ade as

soon as it is practicable.

Kenya proposes 5 years subject to deletion ofeligible member and replace it with
developing countries and LDCs.

Kenya is agreeable with the provisions that the TRIPS Council review the operation

of the decision annually.

"Article 31 of the TRIPS Agreement referred to in the above matrix is hereby quoted:
Article 3l
Other Use Without Authorizltion of the Right Holder
"Where the law ofa Member allows for other use ofthe subject matler ofa patent without the authorization ofthe right holder. including use by lhe government or
third panies authorized by the govemment. the following provisions shall be respected:

a. authorization ofsuch use shall be considered on its individual merits:
b. such use may only be permitled if. prior to such use, the proposed user has made efforts to obtain authorization from the right holder on reasonable

commercial terms and conditions and thal such efforts have not been successful within a reasonable period of time. This requirement may be waived bv a
Member in the case of a national emergency or other circumstances of extreme urgency or in cases of public non-commercial use. ln situations of national
emergency or other circumstances ofextreme urgency. the right holder shall. nevertheless. be notified as soon as reasonably practicable. In the case of
public non-commercial use, where the government or contractor. without making a patent search. knows or has demonstrable grounds to know lhat a valid
patent is or will be used by or for the governmenl. the right holder shall be informed promptly;

c. the scope and duration ofsuch use shall be limited ro the purpose tbr which it was authorized, and in the case of semi-conductor technology shall only be
for public non-commercial use or to remedy a praclice determined afterjudicial or administrative process to be anti-competitive:

d. such use shall be non-exclusive:
e. such use shall be non-assignable. except with lhat part ofthe enterprise or goodwill which enjoys such use:

f. any such use shall be authorized predominantly for the supply ofthe domestic market ofthe Member authorizing such use;
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BRIEF TO THE NATIONAL ASSEMBLY'S DEPARTMENTAL
COMMTTEE ON BLUE ECONOMY, WATER AND IRRIGATION
ON WTO AGREEMENT ON FISHERIES SUBSIDIES

A. WORLD TRADE ORGANIZATION NUTO)

l. The World Trade Organization (WfO) is the international organization
dealing with the rules of trade between nations.

2.The WTO was established on lil January, 1995. lt is the successor to the
General Agreement on Tariffs and Trade (6ATT), which was the forum for
negotiating lower tariffs and other trade barriers from 1947 to 1994.

3. The main goal of the WTO is to use trade as a means to improve people's
living standards, create better jobs and promote sustainable development.

4.WTO has 166 members as at 30th August 2024 (representing 98 per cent
of world trade).

5. The functions of the WTO include: -

(i) Administering WTO trade agreements
(ii) Forum for trade negotiations - it provides a forum for its members to

negotiate trade agreements.
(iii) Handling trade disputes - it provides a forum for its members to resolve

the trade problems they face with each other.
(iv) Monitoring national trade policies.
(v) Technical assistance and training for developing countries - it helps

developing countries improve their capacity to trade
(vi) Cooperation with other international organizations

6. Kenya has been a WTO member since I January 1995 and a member of
CATT (6eneral Agreement on Tariffs and Trade) since 5 February 1954.

7.The core of the WTO are the asreements, negotiated and signed by the
bulk of the world's trading nations and ratified in their parliaments.
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B. AGREEMENT ON FISHERIES SUBSIDIES

Problem Analvsis

l. According data from the Food and Agriculture Organization (FAO), fish
stocks in many parts of the world are at risk of collapsing due to
overexploitation and thus worsening poverty and endangering food and
nutrition security.

2. All United Nations member states adopted the 2030 Agenda for Sustainable
Development in 2015. One of the Agendas is the 5ustainable Development
Coal (SDG) 14 which is on "Conserving and sustainably using the oceans.
seas and marine reiources for sustainable development".

3. During the llth WTO Ministerial Conference (MCll) held in 2O17, Members
were mandated to prohibit fisheries subsidies that contribute to
overcapacity and overfishing, eliminate subsidies that contribute to illegal,
unreported and unregulated (lUU) fishing and refrain from introducinS new
such subsidies.

Conclusion and Adoption of the Agreement on Fisheries Subsidies

l. The Agreement on Fisheries Subsidies was concluded and adopted during
the l2th World Trade Organization NIfO) Ministerial Conference held in
Ceneva, Switzerland in June 2022.

2.The main objective of the Agreement is to safeguard the world's seas,

oceans and marine resources for posterity by promoting sustainable and
responsible fishing practices through preventing overfishing and
overcapacity.

3.The Agreement applies to marine wild capture fishing and fishing related
activities at sea or ocean. Aquaculture and inland fisheries are excluded
from the scope of this Agreement.

4. lt endeavors to strike a balance between supporting the livelihoods of
fishing communities and ensuring the long-term health and capacity of the
world's seas. oceans and marine resources.

5. The Agreement strives to create a level playing field in international fisheries
trade by ensuring that subsidies do not distort competition or create unfair
advantage for certain countries or fishing fleets.
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5.The Agreement sets new rules to curb harmful subsidies and protect global
fish stocks in a manner that also recognizes the needs of fishers in
developing and least-developed countries (LDCs). The Agreement prohibits
support for illegal, unreported and unregulated (lUU) fishing. lt bans
support for fishing overfished stocks.

7.The process leading to the conclusion and adoption of the Agreement
involved intensive negotiations, discussions. considerations. compromises,
and a consensus amonS the WTO member countries and Kenya fully
participated in the negotiations and adoption process.

Key Provisions in the Agreement

The key provisions in the Agreement include: -

l. Banning granting or maintenance of any subsidy to a vessel or operator
engaged in IUU fishing or fishing related activities in support of IUU
fishing.

2. Banning granting or maintenance of subsidies for fishing or fishing related
activities regarding an overfished stock.

3. Special and Differential Treatment (5DT) provisions to developing
members and Least-Developed Countries (LDCs) which allow them more
time and flexibility in implementing subsidy reductions and the Agreement
in general.

4. Provision for targeted technical assistance and capacity building to
developing members and LDCs to help them implement the Agreement.

States Oblisations

Upon ratification of the Agreement, Kenya will be required to: -

l. Have laws, regulations and/or administrative procedures in place to
ensure that fisheries subsidies. including such subsidies existing at the entry
into force of this Agreement. are not granted or maintained.

2. Not grant or maintain any subsidy to a vessel or operator engaged in
illegal, unreported and unregulated (lUU) fishing or fishing related
activities in support of IUU fishing.
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3. Not grant or maintain subsidies for fishing or fishing related activities
regarding an overfished stock.

4. Provide a description of the fisheries regime with references to Kenyan
laws. regulations and administrative procedures relevant to the Agreement
within one year of the date of entry into force of this Agreement, and
promptly inform the WTO of any modifications thereafter.

5. Regularly notify on fisheries subsidies to enable effective surveillance of
the implementation of fisheries subsidies commitments.

Benefits Accruing to Kenva

l. Kenya regards the Agreement to Fisheries Subsidies as integral to Kenya's
Blue Economy agenda. Currently. the fisheries sector employs more than
15,000 fishermen directly and more than 45,000 people across the value
chain. Once fully harnessed, the blue economy contribution to the Kenya's
6DP is expected to increase greatly.

2.The development of Kenya's fisheries sector is key to poverty eradication,
food security. employment creation, preservation of marine biodiversity,
industrialization and for the realization of Kenya's Vision 2030 and
Sustainable Development 6oals (5DCs).

3.This Agreement is in concurrence with Kenya's national intereits and is a
significant step towards achieving these shared objectives. Other effects of
the Agreement will be reduction in trade distortion. avoidance of fish trade
disruption and ensuring sustainability of the fishing industry.

4. Benefits that will accrue to Kenya by ratifying the Agreement include: -

(i) Promotion of sustainable fisheries for food security, poverty
alleviation, and the preservation of marine biodiversity.

(ii) Reduction of trade distortion by eliminating harmful fisheries subsidies
that may create an unfair advantage for subsidized fishing operations,
distorting trade in fish and fishery products. By curbing such subsidies,
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the agreement helps to create a level playing field for fishers and fishery-
related industries.

(iii) Avoidance of disruption of trade by the elimination or substantially
reducing subsidies that contribute to overfishing and overcapacity in the
fishing industry thus reducing the availability of fish for export and
domestic consumption.

(iv) Ensuring sustainability of the fishing industry through the sustainable
management of fishery resources which is critical for ensuring the long-
term viability of the fishing industry. Reduced overfishing will lead to
more stable and reliable iources of fish for domestic and international
trade.

(v) Ensuring trade and economic development are not hampered as the
agreement recognizes the special needs and circumstances of developing
countries and LDC's, and allows them more flexibility in implementing
subsidy reduction measures.

(vi) Access to the targeted technical assistance and capacity building
assistance to developing country Members and LDCs.

Constitutional and Leqislative lmplication
'1. The Agreement is consistent with the Constitution and indeed promotes its

principles under
i. Article 60 (l)(e) relating to sound conservation and protection of

ecologically sensitive areas, and
ii. Article 69 (l)(a) that relates to ensuring sustainable exploitation,

utilization, management, and conservation of the environment and
natural resources, and ensuring the equitable sharing of the accruing
benefits.

2. Additionally, there will be no legal implications from ratifying the
Agreement which will require amendments of the Constitution, existing or
enactment of new legislations.

lmplication Relatinc to Counties
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The obligations imposed under the protocols are under the purview of the
National Government.

Financial lmplication

The implementation of the Agreement will not require additional budget. Its
activities will be undertaken under the regular annual budgetary allocation to
the implementing Government Ministries. Departments and Agencies.
Furthermore. the Agreement provides for targeted technical and capacity
building assistance to developing country Members, including LDC Members
which Kenya can take advantage of.

Ministerial Responsibilities

l. The Ministry of lnvestments, Trade and lndustry will be responsible for
coordinating the implementation of the Agreement and submitting
notifications to the World Trade Organization.

2.The Ministry of Mining, Blue Economy and Maritime Affairs will oversee
the implementation of the Agreement.

3.The Office of the Prime Cabinet Secretary and Ministry of Foreign &
Diaspora Affairs will be responsible for preparation and depositing of the
instrument of ratification. The Office will also be the custodian of the
Agreement.

4.The National Treasury and Economic Planning will be responsible for the
regular annual release of funds for activities towards implementation of the
Agreement.

5.The State Law Office will provide legal advice on implementation of the
Agreement.

Ratification and Current Status

l. The Agreement will enter into force upon acceptance by two-thirds of the
membership i.e. lll memberi. For the Agreement to enter into force, two-
thirds of the one hundred and sixty-six (166) WTO members must formally
accept the Protocol of the Agreement on Fisheries Subsidies by depositing
an "instrument of acceptance" with the WTO.

2. As at 20rh March 2025, ninety-four (94) of the WTO members had ratified
i.e. deposited their instruments of acceptance. Seventeen (17) African
members have formally accepted the Agreement. Seventeen (17) more
formal acceptances are needed for the Agreement to come into effect.
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3. Kenya has initiated the process of ratification in accordance with the Treaty
Making and Ratification Act. 2012.

4. During the 4th Cabinet meeting-2024 held on 23'd April 2024. the Cabinet
considered and approved Kenya's ratification of the Agreement and
subsequently the Cabinet Secretary for lnvestments, Trade & lndustry
submitted the Agreement and a memorandum to the National Assembly
for consideration and approval.

5.The Ministry submitted the Agreement and a Parliamentary Memorandum
on the Agreement to the National Assembly, on 18th )une 2024. for
consideration and approval for ratification.
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SUBMISSIONS OF MEMORANDUM BY THE STATE

DEPARTMENT FOR THE BLUE ECONOMY AND

FISHERIES TO THE DEPARTMENTAL COMIITTEE ON

BLUE ECONOMY, WATER AND IRRIGATION FOR

CONSIDERATION AND RATIFICATION OF THE

PROTOCOL AMENDING THE MARRAKESH

AGREEMENT ESTABLISHING THE WORLD TRADE

oRGANTSAT|ON (AGREEMENT ON

suBsrDrEs) BY KENYA.

MARCH, 2025.

FISHERIES



MEMORANDUM ON KENYA'S RATIFICATION OF THE

WORLD TRADE ORGANIZATION AGREEMENT ON

FISHERIES SUBSIDIES.

A. OBJECTIVES OF THE MEMORANDUM.

l) The purpose of this Memorandum is to:

a) Apprise the National Assembly Departmental

Committee on Blue Economy, Water and

lrrigation on the significance of the World Trade

Organization Agreement on Fisheries Subsidies;

b) Seek Parliamentary Consideration and Approval

for Kenya to ratify the World Trade Organization

Agreement on Fisheries Subsidies in line with

section 8 of The Treaty Making and Ratification

Act Cap 4D.

B. BACKGROUND

2) The Agreement on Fisheries Subsidies was

concluded and adopted during the 12th World
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Trade Organization (WTO) Ministerial Conference

(MC12) held in Geneva, Switzerland on lTth June

2022. The Agreement delivers on the mandate

given to Members during the llth Ministerial

Conference (MCll) and on the Sustainable

Development Goal (SDC) 14.6.

3) The Agreement applies to marine wild capture

fishing and fishing related activities at sea or ocean.

Aquaculture and inland fisheries are excluded from

the scope of this Agreement.

4) The process leading to the conclusion and adoption

of the Agreement involved intensive negotiations,

discussions, considerations, compromises, and a

consensus amonS the WTO member countries and

Kenya fully participated in the negotiations and

adoption process.

5) All the one hundred and sixty-four (164) WTO

members are party to the Agreement and the

Agreement will enter into force

upon ratification by two-thirds of the members

which translates to lll member states.
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6) As of March 20th 2025, at least Ninety (90) WTO

member states had accepted and signed the

Agreement.

7) As of March 20th 2025, at least Eighty-Six (85)

WTO member states had ratified the Agreement

8) The Agreement does not permit reservations in

respect of any of its provisions.

C. OBJECTS OF THE AGREEMENT

9) The main objectives of the Agreement are to: - *

Safeguard the world's seas, oceans and marine

resources for posterity by promoting sustainable

and responsible fishing practices through

preventing overfishing and overcapacity.

l0) Balance between supporting the livelihoods of

fishing communities and ensuring the long-term

health and capacity of the world's teas, oceans and

manne resources.

1l) Create a level playing field in international

fisheries trade by ensurinS that subsidies do not

distort competition or create unfair advantage for

certain countries or fishing fleets.
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D. ANALYSIS OF THE PROBLEM

12) According to data from the Food and Agriculture

Organization (FAO), fish stocks in many parts of

the world are at risk of collapsing due to

ove exploitation and thus worsening poverty and

endangering food and nutrition security.

13) All United Nations member states adopted the

2O3O Agenda for Sustainable Development in

2015. One of the Agendas is the Sustainable

Development Goal (SDG) 14 which is on

"Conserving and sustainably using the oceans, seas

and marine resources for sustainable

development".

14) During the llth WTO Ministerial Conference

(MCll) held in 2017, Members were mandated to

prohibit fisheries subsidies that contribute to

overcapacity and overfishing, eliminate subsidies

that contribute to illegal, unreported and

unregulated (lUU) fishing and refrain from

introducing new such subsidies. (See Articles 3,4
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E

and 5 of the Agreement on fisheries Subsidies

herein attached as Annex 1)

SALIENT FEATURES OF THE AGREEMENT

l5) The key provisions in the Agreement include: -

a) Banning granting or maintenance of any subsidy

to a vessel or operator engaged in IUU fishing or

fishing related activities in support of IUU fishing.

b) Banning granting or maintenance of subsidies for

fishing or fishing related activities regarding an

overfished stock.

c) Special and Differential Treatment (SDT)

provisions to developing members and Least-

Developed Countries (LDCs) which allow them

more time and flexibility in implementing subsidy

reductions and the Agreement in general. (See

article 6 of the Agreement herein attached as

Annex l)

d)Provision for targeted technical assistance and
capacity building to developing members and
LDCs to help them implement the Agreement.
(See article 7 of the Agreement herein attached
as Annex l)
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F STATES OBLIGATIONS

15) Upon ratification of the Agreement, Kenya will be

required to: -

a) Have laws, regulations and/or administrative

procedures in place to ensure that fisheries

subsidies, including such subsidies existing at the

entry into force of this Agreement, are not granted

or maintained.

b) Not grant or maintain any subsidy to a vessel or

operator engaged in illegal. unreported and

unregulated (lUU) fishing or fishing related

activities in support of IUU fishing.

c) Not grant or maintain subsidies for fishing or

fishing related activities regarding an overfished

stock.

d) Provide a description of the fisheries regime with

references to Kenyan laws, regulations and

administrative procedures relevant to the

Agreement within one year of the date of entry

into force of this Agreement, and promptly inform

the WTO of any modifications thereafter.
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e) Regularly notify on fisheries subsidies to enable

effective surveillance of the implementation of

fisheries subsidies commitments.

G. BENEFITS ACCRUING TO KENYA

l7) The benefits that will accrue to Kenya by ratifying

this Agreement include: -

a) Promotion of sustainable fisheries for food

security, poverty alleviation, and the preservation

of marine biodiversity.

b) Reduction of trade distortion by eliminating

harmful fisheries subsidies that may create an

unfair advantage for subsidized fishing operations,

distorting trade in fish and fishery products. By

curbing such subsidies, the agreement helps to

create a level playing field for fishers and fishery-

related industries.

c) Avoidance of disruption of trade by the

elimination or substantially reducing subsidies that

contribute to overfishing and overcapacity in the

fishing industry thus reducing the availability of

fish for export and domestic consumption.

Pasc E of 12



d) Ensuring sustainability of the fishing industry

through the sustainable management of fishery

resources which is critical for ensuring the long-

term viability of the fishing industry. Reduced

overfishing will lead to more stable and reliable

sources of fish for domestic and international

trade.

e) Ensuring trade and economic development are

not hampered as the agreement recognizes the

special needs and circumstances of developing

countries and LDC's, and allows them more

flexibility in implementing subsidy reduction

measures.

f)Access to the targeted technical assistance and

capacity building assistance to developing country

Members and LDCs.

d Promotion of Kenya's constitution objectives of

Sections 60 (l) (e) and 59 (1) (a) which require

productive, sustainable exploitation, utilization,

management and conservation of the

environment and natural rerources, and ensuring

the equitable sharing of the accruing benefits.
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H. FINANCIAL IMPLICATIONS

18) The implementation of the Agreement will not

require additional budget. lts activities will be

undertaken under the regular annual budgetary

allocation to the implementing 6overnment

Ministries, Departments and Agencies.

Furthermore, the Agreement provides for targeted

technical and capacity building assistance to

developing country Members, including LDC

Members which Kenya can take advantage of.

LEGAL IMPLICATIONS

l9) There are no legal implications from ratifying the

Agreement which will require amendments of the

Constitution, existing or enactment of new

legislations.

20) The Agreement is consistent with the Constitution

and indeed promotes its principles under Article 60

(1)(e) relating to sound conservation and

protection of ecologically sensitive areas, and

Article 69 (l)(a) that relates to ensuring sustainable

exploitation, utilization, management, and

conservation of the environment and natural
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resources, and ensurinS the equitable sharing of the

accruing benefits.

). WAY FORWARD

2l) In view of the numerous benefits which Kenya is

expected to enjoy, there is need for Kenya to ratify

the WTO Agreement on Fisheries Subsidies.

K. RECOMMENDATIONS TO THE COMMITTEE

22)The Committee is requested to: -

a) Note the contents of this Memorandum;

b) Approve Kenya's ratification of the World

Trade Organization Agreement on Fisheries

Subsidies in line with section 8 of The Treaty

Making and Ratification Act Cap 4D in its

entirety without reservations.

SI6NED DATE... e4 as

M5. BETSY MUTHONI NJAGI, C.8.5.

PRINCIPAL SECRETARY

STATE DEPARTMENT FOR THE BLUE ECONOMY

AND FISHERIES.
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lmportant documents and Annexures

Annex 1: Protocol amending the Marrakesh Agreement

establishing the World Trade Organization

Annex 2: Correspondences

Annex 3: Cabinet Approval

Annex 4: Treaty Making and Ratification Act Cap 4D
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2 lVORLD TRaog
ORGANIZA-I'IoN

wT/MrN( 22) /33
wrlLlLL44

ZZ )une 2022

Page: 1/9(22-4789)

Manlsterial Conferenco
Twelfth S€ssion
Geneva, 12-15 June 2022

AGREEMENT ON FISHERIES SUBSIDIES

PIII'IISTERIAL DECISION OF 17 ]UNE 2022

The M i n isteria I Confere nce ;

Having regard to paragraph 1 of Article X of the Marrakesh Agreement Establishing the
World Trade Organization (the "WTO Agreement");

Recalling the mandate given to Members at the Eleventh WTO Ministerial Conference in 2017
in Buenos Aires that the next Ministerial Conference should adopt an agreement on comprehensive
and etfective disciplines that prohibits certain forms of fisheries subsidies that contribute to
overcapacity and overfishing, and eliminates subsidies that contribute to Iuu-fishing recognizing
that appropriate and effective special and differential treatment for developing country Members and
least developed country Members should be an integral part of these negotiations.

Dec,des as follows

1. The Protocol amending the WTO Agreement attached to this oecision is hereby adopted and
submitted to the Members for acceptance.

2. The Protocol shall hereby be open for acceptance by Members.

3. The Protocol shall enter into force in accordance with the provisions of paragraph 3 of Article X
of the WTO Aqreement.

4. Notwlthstanding Article 9.4 of the Agreement on Fisheries Subsidies, the Negotiating Group
on Rules shall continue negotiations based on the outstanding issues In documents wT/MIN(21)/W5
and WT/MIN(22)/W/20 with a view to making recommendations to the Thirteenth WTO Ministerial
Conference for additional provisions that would achieve a comprehensive agreement on fisheries
subsidies, including through further disciplines on certain forms of fisheries subsidies that contribute
to overcapacity and overfishing, recognizing that appropriate and effective special and differential
treatment for developing country Members and least developed country Members should be an
integral part of these negotiations.



wT/lvllN(22)/33 . vn/U 1144

-2-

ATTACH MENT

PROTOCOL AMENDING THE MARRAKESH AGREEMENT ESTABLISHING
THE WORLD TRADE ORGANIZATION

AGREEMENT ON FISHERIES SUBSIDIES

Members of the World Trade Organization;

Having regard to the Decision of the Ministerial Conference in document WT/MIN(22)/33 -
v{f/V1L44 adopted pursuant to paragraph I of Article x of the Marrakesh Agreement Establishing
the World Trade Organization ('the WTO Agreement");

Hereby agree as follows

1. Annex 1A to the WTO Agreement shall, upon entry into force of this Protocol pursuant to
paragraph 4, be amended by the insertion of the Agreement on Fisheries Subsidies, as set out in
the Annex to this Protocol, to be placed after the Agreement on Subsidies and Countervailing
Measures.

2. No reservations may be made in respect of any of the provisions of this Protocol.

3. This Protocol is hereby open for acceptance by Members

4. This Protocol shall enter into force in accordance with paragraph 3 of Article X of the
WTO Agreement.l

5. This Protocol shall be deposited with the Director-General of the World Trade Orqanization
who shall promptly fumish to each Member a certified copy thereof and a notification of each
acceptance thereof pursuant to paragraph 3.

6. This Protocol shall be registered in accordance with the provlsions of Article 102 of the Charter
of the United Nations.

Done at Geneva this seventeenth day of lune two thousand and twenty-two, in a single copy
in the English, French and Spanish languages, each text being authentic.

I For the purposes of calculation of acceptances under Article X:3 of the WTO Agreement, an instrument
of acceptance by the European Union for itself and in respect of its Member States shall be counted as acceptance
by a number of Members equal to the number of Member States of the European Union which are Membe6 to
the WTO.
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ANNEX

AGREEMENT ON FISHERIES SUBSIDIES

ARTICLE 1: SCOPE

This Agreement applies to subsidies. within the meaning of Article 1.1 of the Agreement on
Subsidies and Countervailing Measures (SCM Agreement) that are specific within the meaning of
Article 2 of that Agreement, to marine wild capture fishing and fishing related activities at sea.r- 2- l

ARTICLE 2; DEFINITIO S

For the purpose of this Agreement:

(a) "fish" means all species of living marine resources, whether processed or not;

(b) "fishing" means searching for, attracting, locating, catching, taklng or harvesting fish
or any activity which can reasonably be expected to result in the attracting, locating,
catching, taking or harvesting of fish;

(c) "fishing related activities" means any operation in support of, or in preparation for,
fishing, including the landing, packaging, processing, transshipping or transporting of
fish that have not been previously landed at a port, as well as the provisioning of
personnel, fuel, gear and other supplies at sea;

(d) "vessel" means any vessel, ship of another type or boat used for, equipped to be used
for, or intended to be used for, fighing or fishing related activities;

(e) "operator" means the owner of a vessel, or any person, who is in charge of or directs
or controls the vessel.

I For greater certainty, aquaculture and lnland fisheries are excluded from the scope of thls Agreement.
2 For greater certainty. government-to-govemment payments under fisheries access agreements shall

not be deemed to be subsidies within the meaning of this Agreement.
I For greater certalnty, for the purposes of this Agreement, a subsldy shall be attribubble to the Member

conferrlng it, regardless of the flaq or registry of any vessel lnvolved or the nationallty of the reclplent.
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ARTICLE 3: SUBSIOIES CONTRIBUTING TO
ILLEGAL, UNREPORTED AND UNREGULATEO FISHIT{G4

3.1 No Member shall grant or maintain any subsidy to a vessel or operators engaged in illegal,
unreported and unregulated (IUU) fishing or fishing related activities in support of IUU fishang.

3.2 For purposes of Article 3.1. a vessel or operator shall be considered to be engaged in IUU
fishing if an affirmative determination thereof is made by any of the following6,T:

(a) a coastal Member, for activities in areas under its jurisdiction; or

(b) a flag State Member, for activities by vessels flying its flag; or

(c) a relevant Regional Fisheries Management Organization or Arrangement (RFMO/A), in
accordance with the rules and procedures of the RFMO/A and relevant international
law, including through the provision of timely notiRcation and relevant information, in
areas and for species under its competence.

3.3 (a) An affirmative determinations under Article 3.2 refers to the final finding by a
Member andlor the final listing by an RFMO/A that a vessel or operator has
engaged in IUU fishing.

(b) For purposes of Article 3.2(a), the prohibition under Article 3.1 shall apply where
the determination by the coastal Member is based on relevant factual information
and the coastal Member has provided to the flag State Member and, if known, the
subsidizing Member, the following:

(i) timely notiflcation, through appropriate channels, that a vessel or operator has
been temporarily detained pending further investigation for engagement in, or
that the coastal Member has initiated an investigation for, IUU flshing including
reference to any relevant factual information, applicable laws, regulations,
administrative procedures, or other relevant measures;

(ii) an opportunity to exchange relevant informatione prior to a determination,
so as to allow such information to be considered in the final determination.
The coastal Member may specify the manner and time period in which such
information exchange should be carried out; and

(iai) notincation of the final determination, and of any sanctions applied, including,
if applicable, their duration.

The coastal Member shall notify an affirmative determination to the Committee provided for
in Article 9.1 (referred to in this Agreement as "the Committee").

' "Illegal, unreported and unregulated (lUU) fishing" refers to activities set out in paragraph 3 of the
International Plan of Action to Prevent, Deter and Eliminate lllegal, unreported and Unregulated Fishing adopted
by the UN Food and Agriculture Organization (FAO) in 2001.

5 For the purpose of Article 3, the term 'operator" means the operator within the meaning of Artlcle 2(e)
at the time of the IUU fishing infraction. For greater certainty, the prohibition on granting or maintainanq subsidies
to operators engaged in IUU fishing applies to subsidies provided to fishing and fishing related activities at sea.

6 Nothing in this Article shall be interpreted to obligate Members to initiate IUU fishing anvestigations or
make IUU fishing determinations.

7 Nothing in this Article shall be interpreted as affecting the competence of the listed entities under
relevant intemational lnstruments or granting new rights to the listed entities in making IUU fishing
determlnations.

3 Nothing in this Article shall b€ interpreted to delay, or affect the validity or enforceability of, an IUU
fishing determlnation.

e For example, this may include an opportunity to dialoque or tor written exchange of infor,nation if
requested by the flag State or subsidizing Member.
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3.4 The subsidizing Flember shall take into account the nature, gravity, and repetition of IUU
fishing committed by a vessel or operator !'rhen setting the duration of application of the prohibition
in Article 3.1. The prohibition in Article 3.1 shall apply at least as long as the sanctlonl0 resulting
from the determination triggering the prohibition remains in force, or at least as long as the vessel
or operator is listed by an RFMO/A, whichever is the longer.

3.5 The subsidizing Member shall notify the measures taken pursuant to Article 3.1 to the
Committee in accordance with Article 8,3.

3.6 Where a port State Member notifies a subsidizing l-lember that it has clear grounds to believe
that a vessel in one of its ports has engaged in IUU Rshing, the subsidizing Member shall give due
regard to the information received and take such actions in respect of its subsidies as it deems
aPProPriate.

3.7 Each Member shall have laws, regulations and/or administrative procedures in place to ensure
that subsidies referred to in Article 3.1, including such subsidies existing at the entry into force of
this Agreement, are not qranted or maintained.

3.8 For a period of 2 years from the date of entry into force of this Agreement, subsidies granted
or maintained by developing country Members, including least-developed country (LDC) Members,
up to and within the exclusive economic zone (EEZ) shall be exempt from actions based on
Articles 3.1 and 10 of this Agreement.

ARTICLE 4: SUBSIDIES REGARDING OVERFISHED STOCXS

4.7 No Member shall grant or maintain subsidies for flshing or fishing related activities regarding
an overfished stock.

4.2 For the purpose of this Article, a fish stock is overfished if it is recognized as overfished by the
coastal Member under whose jurisdiction the fishing is taking place or by a relevant RFMO/A in areas
and for species under its competence, based on best scientific evidence available to it.

4.3 Notwithstanding Article 4.1, a Member may grant or malntain subsidies referred to in
Article 4.1 if such subsidies or other measures are implemented to rebuild the stock to a biologically
sustainable level-rl

4.4 For a period of 2 years from the date of entry into force of this Agreement, subsidies granted
or maintained by developing country Members, including LDC Members, up to and within the EEZ
shall be exempt from actions based on Articles 4.1 and 10 of this Agreement.

ARTICLE 5: OTHER SUBSIDIES

5.1 No Member shall grant or maintain subsidies provided to Rshing or fishing related activities
outslde of the jurisdiction of a coastal Member or a coastal non-Member and outside the competence
of a relevant RFMO/A.

5.2 A Member shall take special care and exercise due restraint when granting subsidies to vessels
not flying that Member's flag.

5.3 A Member shall take special care and exercise due restraint when granting subsidies to fishing
or fishing related activities regarding stocks the status of which is unknown.

10 Termlnation of sanctions is as provided for under the laws or procedures of the authority havlng made
the determination referred to in Article 3.2.

1r For the purpose of this paragraph, a biologically sustainable level is the level determined by a coastal
Member having jurisdiction over the area where the fishing or flshing related activity is taking place, using
reference poiots such as maximum sustainable yield (MSY) or other reference points, commensurate with the
data available for the fishery; or by a relevant RFMO/A in areas and for species under its competence.
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ARTICLE 6: SPECIFIC PROVISIONS FOR LDC MEMBERS

A Member shall exercise due restraint in raising matters involving an LDC Member and
solutions explored shall take into consideration the specific situation of the LDC Member anvolved, if
any.

ARTICLE 7: TECHNICAL ASSISTANCE AND CAPACITY BUILDING

Targeted technical assistance and capacity building assistance to developing country
Members, including LDC Members, shall be provided for the purpose of implementation of the
disciplines under this Agreement. In support of this assistance, a voluntary WTO funding mechanism
shall be established in cooperation with relevant international organizations such as the Food and
Agriculture Organization of the United Nations (FAO) and International Fund for Agricultural
Development. The contributions of WTO Members to the mechanism shall be exclusively on a
voluntary basis and shall not utilize regular budget resources.

ARTICLE 8: NOTIFICATION AND TRANSPARENCY

8.1 Without prejudice to Article 25 of the SCM Agreement and in order to strengthen and enhance
notifications of fisheries subsidies, and to enable more effective surveillance of the implementation
of fisheries subsidies commitments, each Member shall

(a) provide the following information as part of its regular notification of fisheries subsidies
under Article 25 of the SCM Agreementr2,r3' type or kind of fishing activity for which
the subsidy is provided;

(b) to the extent possible, provide the following information as part of its regular
notification of fisheries subsidies under Article 25 of the SCM Agreementr2,rs:

(i) status of the fish stocks in the fishery for which the subsidy is Provided
(e.9. overfished, maximally sustainably flshed, or underfished) and the
reference points used, and whether such stocks are sharedr4 with any other
Member or are managed by an RFMO/A;

(ii) conservation and management measures in place for the relevant fish stock;

(iii) fleet capacity in the fishery for which the subsidy is provided;

(iv) name and identincation number of the fishing vessel or vessels benefitting from
the subsidy; and

(v) catch data by species or group of species in the fishery for which the subsidy
is provided. rs

A.2 Each Member shall notify the Committee in writing on an annual basis of a list of vessels and
operators that it has affirmatively determined as having been engaged in IUU fishing.

1'2 For the purpose of Article 8.1, l'lembers shall provide this information in addition to all the information
required under Article 25 of the SCM Agreement and as stipulated in any questionnaire utilized by the
SCM Committee, for example G/SCM/5/ReV.1.

r3 For LDC Membe6, and dev€loping country Members with an annual share of the global volume of
marine capture production not exceeding 0.8 per cent as per the most recent published FAO data as circulated
by the WTO Secretariat, the notification of the additional information in this subparagraph may be made every
four years.

1'The term 'shared stocks' refers to stocks that occur within the EEZS of two or more coastal Members.
or both lrithin the EEZ and in an area beyond and adjacent to it.

It For multispecies fisheries, a Member instead may provide other relevant and available catch data.
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8.3 Each Member shall, within one year of the date of entry into force of this Agreement, inform
the Committee of measures in existence or taken to ensure the implementation and administration
of this Agreement, including the steps taken to implement prohibitions set out in Articles 3, 4 and 5.
Each Member shall also promptly inform the Committee of any changes to such measures thereafter,
and new measures taken to implement the prohibitions set out in Article 3.

8.4 Each Member shall, within one year of the date of entry into force of this Agreement, provide
to the Committee a description of its flsheries regime with references to its laws, regulations and
administrative procedures relevant to this Agreement, and promptly inform the Committee of any
modifications thereafter. A Member may meet this obligation by providing to the Committee an up-
to-date electronic link to the Member's or other appropriate official web page that sets out this
information.

8.5 A Member may request additional information from the notifying Member regarding the
notifications and information provided under this Article. The notifying Member shall respond to that
request as quickly as possible in writing and in a comprehensive manner. If a Member considers that
a notification or information under this Article has not been provided, the Member may bring the
matter to the attention of such other Member or to the Committee.

8.6 Members shall notify to the Committee in writing, upon entry into force of this Agreement,
any RFMO/A to which they are parties. This notification shall consist of, at least, the text of the legal
instrument instituting the RFMO/A, the area and species under its competence, the information on
the status of the managed fish stocks, a description of its conservation and management measures,
the rules and procedures governing its IUU fishing determinations, and the updated lists of vessels
and/or operators that it has determined as having been engaged in IUU fishing. This notification
may be presented either individually or by a group of Members.16 Any changes to this information
shall be notified promptly to the Committee. The Secretariat to the Committee shall maintain a list
of RFMO/AS notified pursuant to this Article.

A.7 Members recognize that notification of a measure does not prejudge (a) its legal status under
GATT 1994, the SCM Agreement, or this Agreement; (b) the effects of the measure under the
SCM AgreemenU or (c) the nature of the measure itself.

8.8 Nothing in this Article requires the provision of confidential information.

ARTICLE 9: INSTITUTIONAL ARRANGEMENTS

9.1 There is hereby established a Commlttee on Fisheries Subsidies composed of representatives
from each of the Members. The Committee shall elect its own Chair and shall meet not less than
twice a year and otherwise as envisaged by relevant provisions of this Agreement at the request of
any Member. The Committee shall carry out responsibilities as assigned to it under this Agreement
or by the Members and it shall afford Members the opportunity of consulting on any matter relating
to the operation of this Agreement or the furtherance of its objectives. The WTO Secretariat shall
act as the secretariat to the Committee.

9.? The Committee shall examine all information provided pursuant to Articles 3 and 8 and this
Article not less than every two years.

9.3 The Committee shall review annually the implementation and operation of this Agreement,
taking into account the objectives thereof. The Committee shall inform annually the Council for Trade
in Goods of developments during the period covered by such revrews.

15 This obligation can be met by providing an up-to-date electronic link to the notifying Membefs or other
appropriate omcial web paqe that sets out this information.
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9.4 Not later than five years after the date of entry into force of this Agreement and every
three years thereafter, the Committee shall review the operation of this Agreement with a view to
identifying all necessary modifications to improve the operation of this Agreement, taking into
account the objectives thereof. Where appropriate, the Committee may submit to the Council for
Trade in Goods proposals to amend the text of this Agreement having regard, inter alia, to the
experience galned in its implementation.

9.5 The Committee shall maintain close contact with the FAO and with other relevant international
organizations in the field of the fisheries management, including relevant RFMO/As.

ARTICLE 1O: OISPUTE SETTLEMENT

10.1 The provisions of Articles XXII and XXUI of the GATT 1994 as elaborated and applied by the
Dispute Settlement Understanding (DSU) shall apply to consultations and the settlement of disputes
under this Agreement, except as otherwise specifically provided herein. rT

10.2 Without prejudice to paragraph 1, the provisions of Article 4 of the SCt4 Agreementrs shall
apply to consultations and the settlement of disputes under Articles 3, 4 and 5 of this Agreement.

ARTICLE l1: FINAL PROVISIONS

11.1 Except as provided in Articles 3 and 4, nothing in this Agreement shall prevent a Memberfrom
granting a subsidy for disasterre relief, provided that the subsidy is:

(a) limited to the relief of a particular disaster;

(b) limited to the affected geographic area;

(c) time-limited; and

(d) in the case of reconstruction subsidies, limited to restoring the affected fishery, and/or
the affected fleet to its pre-disaster level.

11.2 (a) This Agreement, including any findings, recommendations, and awards with respect
to this Agreement, shall have no legal implications regarding territorial claims or
delimltation of maritime boundaries,

(b) A panel established pursuant to Article 10 of this Agreement shall make no findings
with respect to any claim that would require it to base its findings on any asserted
territorial claims or delimitation of maritime boundaries.20

11.3 Nothing in this Agreement shall be construed or applied in a manner which will prejudice the
jurisdiction, rights and obligations of Members, arising under international law, including the law of
the sea.21

1.1.4 Except as otherwise provided, nothing in this Agreement shall imply that a Member is bound
by measures or decisions of, or recognizes, any RFMO/AS of which it is not a party or a cooperating
non-pa rty.

t' Subparagraphs l(b) and l(c) of Article XXIII of the GATT 1994 and Article 26 of the DSU shall not apply
to the settlement of disputes under this Agreement.

r0 For purposes of this Article, the term "prohibited subsidy" in Article 4 of the SCM Agreement refers to
subsidies subrect to prohlbition in Article 3, Article 4 or Article 5 of this Agreement.

re For greater certainty, this provision does not apply to ecooomic or financial crises.

'0 This limitation shall also apply to an arbltrator established pursuant to Article 25 of the
Dispute Settlement Understanding.

'r Including rules and procedures of RFMO/AS.
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11.5 This Agreement does not modify or nulllfy any rights and obligations as provided by the
SCM Agreement.

ARTTCLE 12: TERMINAUON OF AGREEMENT IF COIiPRE}IEI{SIVE DISCIPLINES
ARE NOT ADOPTED

If comprehensive disciplines are not adopted wlthln four years of the entry lnto force of
this Agreement, and unless otherwlse decided by the General Council, this Agreement shall
stand immediately terminat€d.
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l) Jlrt' nurnl.:cr of stal0s tlrul ,rrc l).rrly lo lhc trealy;

ntl Ilro vic\rr of tln' public on the r.rlification of lho lre'lly;

nt \\'hellx'r lho lronly ,o,,lllt to bc ratifietl l)erlrrils rt'(orv'rlittns anrl 'rny

recontmentlotiotts on reseN.ltions dcclaralions;

o) The propo<rrl tert of any reservarionr that slrould he enlpred wlrcn ratifyrng the

lrclty; .rnd,
pt rVheiht'r erpenrlilure of public funds will lle incurred in inrplamentin8 lhe trcaty

and arl estim.rte, amongrt others.

Noting that the sub;ect nratter of lhe Agreement involves subsidier given to fishin$ vessels'

thc pieparation oi the Cabinet Memirantlum in line with conditions provicled herein'

at'ove should be initirted by the Ministry of lnveslmenl, Trade and lrxlustry in consrrll.llion
\rillr llre Ministry of Mining, Blue Economy antl Marittme Affaars. As stiPuldted by directiver

from Cabinet, the Nationil Treasury and Economic Planning, N4rnillry of Foreign Affairs

and this Office u,ill also co-sign the Cabinet Menrorandurn

)

We trurt that you will be guided accordingly

HO MOSE

soLrcrToR ERAt

Copy to: Hon. ,.8.N. Muturl, EGH

^TTORNEY 
CENERAL

Hon. Moses Kur$JtSp
Cabinet Strrcfary: ' .

Ministry of lnvestments, Trade and lndustry
NAIROBI

m. Betsy M, Nlatl
Principal Secretary

Ministry of MininB, Blue [conomy and Maritinre Aifarrs

NArROE|
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) fi.l,L, K tl I

EXEC(ITIVE O.rFICE OF THE PRESIDENT

CABINETOFFICE

TcLSr.phic AddiBs
TchphorE: +254-m-2227 56?l nR
Whci .lplyin8 plc.sc quoc

CAB/GEN.3/r/r VOL.XXnr4
R.f. No. ................

,rnd drt

STATE HOUSE
P.O. Box 4053H0Im

Nairobi, KcnYa

?l1Aerl!' ?9..2-120.

Mr, Abubakar Harsan Abubakar
Principal Secretary
ttate Department for lnvestmentr Promotion
Ministry of lnvestmentr. Trade and lndustry
NAIROBI

Mr. Alfred Ombudo KOmbudo
Principal Secretary
State Department for Trade
Ministry of lnvestments. Trade and lndustry
NAIROBI

Dr. Juma Mukhwana, PhD, CBS

Principal 5ecretary
State Department for lndurtry
Ministry of lnvestmentt, Trade and lndustry
NAIROBI

Mr. Geoffrey E. lGituko, ACIARB
Principal Secretary
State Department for Shipping & Maritime Affairs
Ministry of Mining, Blue Economy & Maritime Affairs
NAIROBI

Mr. EliJah G. Mwangi
Principal 5ecretary
State Department for Mining
Minirtry of Mining, Blue Economy & Maritime Affairs
NAIROBl

Ms. Betry M. Njagl
Principal 9ecretary
ttate Department for the Blue Economy & Fisheries

Ministry of Mining, Blue Economy and Maritime Affairs
1



NAIROBI

Dr. Chris K Kiptoo, (PhD), CBS
Principal Secretary
The National Treasury
The National Treasury & Economic Planning
NAIROBI

Mr. James B. Muhati, CBS
Principal Secretary
State Department for Economic Planning
The National Treasury & Economic Planning
NAIROBI

Hon. Shadrack J. Mose
Solicitor- General
State Law Office
NAIROBI

RATIFICATION OF THE WORLD TRADE ORGANIZATION AGREEMENT ON
FISHERIES SUBSIDIES

lrefer to the 4thCabinet Meeting -2024held on 23d April,2024, during which the
Cabinet Secretary for lnvestments, Trade and lndustry presented a Cabinet
Memorandum CAB (24)58, jointly with the Prime Cabinet Secretary & Secretary for
Foreign & Diaspora Affairs: the Cabinet Secretary for Mining, Blue Economy &
Maritime Affairs: the Cabinet Secretary forthe National Treasury & Economic
Planning: and the Attorney-General.

The Memorandum sought to apprise Cabinet on the Significance of the World Trade
Organization Agreement on Fisheries Subsidies and further seek Cabinet approval for
Kenya to ratify the World Trade Organization Agreement on Fisheries Subsidies.

I wish to inform you that Cabinet conrldered the Memorandum and:

I. Noted the contenti of the Memoranduml

II. Approved Kenya's ratification of the World Trade Organization Agreement
on Fisheries Subsidies; and

III. Directed the Cabinet Secretaries for: lnvestments. Trade & lndustryl Mining,
Blue Economy & Maritime Affair: Foreign & Diaspora Affairs: the National
Treasury & Economic Planning; and the Attorney-General to take the
necerrary action.

2



ii EC ttEl
Please proceed and take action ar directed by Cablnet.

I
Mercy tr)?anJau, (Mrs.), MBI
SECRETARY TO THE CABINET

Copy to: Ms. Rebecca Miano, EGH
Cabinet Secretary
Ministry of lnvestments. Trade & lndustry
NAIROBI

Hon. Sallm Mvurya, EGH
Cabinet Secretary
Ministry of Mining, Blue Economy &
Maritime Affairs
NAIROBI

Prof. Nluguna t. Ndun80, PhD, CBS

Cabinet Secretary
The National Treasury & Economic Planning
NAIROBI

Mr. Felix K. lbskei. EGH
Chief of Staff & Head of the Public Service
Executive Office of the President
NAIROBI

Hon. Justln B. N. Muturi, EGH
Hon. Attorney-6eneral
The State Law Office
NAIROBI

Ms. Wanjiku Wakogl. CBS

Chief of Staff
Office of the Depu} President
Executive Office of the President
NAIROBI

Mr. Joseph N. Burlega, MBJ, ndc (K)

Chief of Staff
Office of the Prime & Cabinet Secretary for
Foreign & Diaspora Affairs
Executive Office of the President
NAIR,OBI
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Dr. ldril Salim Dokota, PhD. CBs
Principal Secretary
State Department for Cabinet Affalrs
Office of the Deputy President
NAIROBI
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TREATY.MAKING AND RAIIFICATION ACT
CAP.4D

Published in Kenya Gazette Vol. CXV-No. 3 on I I lanuary 2013

Assented to on 13 December 2012

Commenced on 14 December 2012

lAmendedbySt.rtutel-i!\lllrsr!llJnc(\ui,\n](ndrrrenl\),\(t,201,1 l.Act\o. lS rrl lllll)onSDecember20l4l
[Amended by Stlrutc L.ih'(\lrsccllJn.ous \n1er1cln]ents) A( t,.l(ilS (.\(t \o lS oi l() I8) on l8 Ianuary 2019]

lRevised by .].ltlr \nrrr.rl Supl)lenrrnt {.LegJl Notrco ll I ol .ltll;l on 3l December 20221

An Act of Parliement to give effect to the provisions of Article 2(6) of the Constitution and to provide the
procedure for the making and ratification of treaties end connected purposes

PaTt I - PRELIMINARY

l. Short title

This Act may be cited as the Treaty-Making and Ratification Act.

2. Interpretation

( 1) In this Act, unless the context otherwise requires-

"bilateral treary' means an agreement concluded between Kenya and any other State or between
Kenya and an intemational organisation;

"Cabinet Secretary" means the Cabinet Secretary for the time being responsible for matters relating
to foreign affairs.

'full powers" means all those powers confened, by way of a legal document, to a p€rson or persons

designated by a competent state authority, to represent the State for negotiating, adopting, or
authenticating the text of a treaty, for expressing the consent of the State to be bound by a treaty,
or for accomplishinB any other act with respect ofa treaty;

'international organisation' means an intergovernmental organization;

'rati6cation' means the intemational act by which the State signifies its consent to be bound by a
treaty and includes acceptance, approval and accession where the treaty so provides;

'Regisuar' means the Registrar ofTreaties appointed under secti(i11 I 1;

'Re8istry- means th€ Registry ofTreaties established by recrrrir lr|;

'relevant Cabinet Secretary" means the Cabinet Secretary for the time being responsible the subiect
matter of the treaty i

'relevant state department' means the state department responsible for the sublect matter ofthe
treaty to be approved for ratification;

'r€servation' means a unilateral statement made by a State when signing, ratirying, accepting,
approving or accedint to a treaty, whereby it purports to exclude or to modify the legal effect of
certain provisions ofthe treaty in their application to the State:

'siSnature" means an act whereby the State expresses its willinSness to consent to the text of a
treaty and has the effect of obliFtint the said State, even though it may not be a party to the treaty,
to refrain, in good faith, ftom acts that would defeat the obiect and purpose of the treaty;
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'treaty" means an international atreement concluded between States in w tten form and
gov€med by intemational law, whether embodied in a sintle instrument or in two or more related
instruments and what€ver its particular desiSnation and includes a convention.

(2) Despite subsection (l), until after the 6rst elections under the Constitution, references in this Act
to the expression 'Cabinet Secretary'and "State Department" shall be construed to mean 'Minister'
and'Ministry" respectively.

[.\rt \o. IS ol ..ll)1.1, Sch.]

3. Application

(l) This Act applies to treaties which are concluded by Kenya after the commencement of this Act.

(2) This Act shall apply to-
(a) multilateraltreaties;

(b) bilateral treaties which deal with-

(i) the security of Kenya, its sovereignty, independence, unity or territorial integrity;

(ii) the rights and duties ofcitizens of f\enya;

(iii) the status of f€nya under intemational law and the maintenance or suppon of such
status;

(iv) the relationship between Kenya and any intemational organisation or similar body;
and

(v) the environment and natural resources.

(5) A treaty relating to the adiustment, alteration or variation of the present position of Kenya on
matters ofsovereignty, independence and territorial integriry shall be approved in a referendum in
accordance with Article 255 ofthe Constitution:

Provided that the process ofensuring that the boundaries are correctly marked on the Sround in
accordance with th€ instruments establishing them shall not be deemed to amount to adiustment,
variation or alteration under this section.

(4) Notwithstanding subsection (2)(b), the Govemment may enter into bilateral agreements-

(a) necessary for matters relating to govemment business; or

O) relating to technical, administrative or executive matters,

IAcl \u. l3 of 2(i13, Sch.l

PaTt II - INITIATION AND NEGOTIATION OF TREAfiES

4, General responsibility for ueaty initistion
(l) Subiect to the provisions ofthis Act, the national executive shall be responsible for initiating the

tr€aty-maldng process, negotiating and ratifying treaties.

(2) The responsibility provided for in subsection (l) may be delegated to a relwant State department

5. Initiation of treaty-makint process

(l) Subiect to the provisions ofthis section, th€ relevant national executi\€ or the relevant State
department shall initiate the treaty-makinS process in such manner as may be prescribed by the
Cabinet Secretary.
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(2) When deciding whether to initiate the treaty-making process or not, the national executive or the
relevant State d€partment shall consider the following-

(a) the need that the new treaty is to meet;

(b) the existint letal regime, includint the extent of its applicability to the perceived problem;

(c) the probability of reachinB the required measue of agreement on the solution aimed for;

(d) any relevant legislative efforts related to the perceiyed problemi

(e) the optimal form for the proposed treaty;

(f) the likelihood that the proposed treaty shall be accepted by a sufficient number of states,
where the treaty is multilateral;

(g) the anticipated time schedule for completinS the treaty-making process;

(h) t}le expected costs of formulating and adopting the treaty to Kenya;

(i) in formulating treaties relating to technical or scientific problems;wheth€r extensive
scientific studies or research have been carried out to determine the parameters of the
problem and the lines ofpotential solutions.

(3) The national executive or the relevant State departmeot shall record whether the conditions in
subsection (2) are met, and shall present a proposal to commence treaty-makjng for approval by the
Cabinet.

(4) The Cabinet shall consider and approve or disapprove a proposal for treaty-makint presented in
accordance with subsection (3) within a reasonable time.

6. Values and principles in negotiating treaties

( I ) tn negotiating treaties, the national executive or the relevant State department shall be bound by
the values and principles ofthe Constitution; and shall take into account the regulatory impact of
any proposed treaty.

(2) When appointing persons to negotiate a fteaty, the national executive or th€ relevant State
department shall appoint peBons who are compet€nt to undertake such negotiations in th€ interest
of the people of Kenya.

Part III - RATIFICATION OF TREATIES

7. Approval by Cabinet

Where the Govemment intends to ratify a tleary, the Cabinet Secretary ofthe relevant State department
shall, in consultation with the Attomey-General, submit to the Cabinet the treaty, togeth€r with a

memorandum outlining-

(a) the obiects and subiect matter of the treaty;

(b) any constitutional implications including-

(i) any proposed amendment to the Constitution;and

(ii) that the treaty is consistent with the Constitution and promotes constitutional values and

obiectives;

(c) the national interests which may b€ affected by the ratification of the treaty;

(d) obligations imposed on Kenya by the treaty;

(e) requirements for implementation of the treaty;



Treaty-Making and Ratification Act (Cap. 4D) I(enya

(f)

(c)

(h)

{i)

0)

(k)

0)

(m)

(n)

policy and legislative considerations;

fi nanclal implications;

ministerial responsibility;

implications on matteB relating to counties;

the summary ofthe process leading to the adoption ofthe tr€aty:

the date of signature;

the number of states that are party to the Eeaty;

the views of the public on the ratification of the beaty;

whether the treaty sought to be ratified permits reservations and any recommendations on
reservations and declarations;

the proposed text ofany reservations that should be entered when ratifying the treaty in order to
protect or advance national interests or ensure conformity with the Constitution; and

whether expenditure of public funds will be incurred in implementing the treaty and an estimate,
where possible, of the expenditure.

(o)

(p)

8. Consideration by Parliament

( I ) Wher€ th€ Cabinet approves the ratifrcation of a treaty, the Cabinet Secretary shall submit the
treaty and a memorandum on the treary to the Speaker of National Assembly.

(2) Deleted W \.r \h, I,s (, l()/ ,, Scfi.

(3) The relevant parliamentary committee shall, during its consideration of the Treaty, ensure public
participation in the ratification proc€ss in accordance with laid down parliamentary procedures.

(4) The National Assembly may approve the ratification of a treaty with or without reservations to
specific provisions of the treaty.

(5) A proposed reservation shall be introduced as a provision into the treaty in accordance with the
procedure set out in the Standing Orders.

(6) Deleted by ,\ct \o. lSoll()ldSch.

(7) Where the National Assembly refuses to approve the ratification of a treaty, the Clerk of the
National Assembly shall submit the resolution of the House to the relevant Cabinet Secretary
within fourteen days ofthe resolution.

(8) D€leted by..l(t .\:t. l$of20l-1,Sch.

(9) The National Assembly shall not approve the ratification of a treaty or pan of it if its provisions are
contrary to Constitution, nor shall the House approve a reservation to a treaty or pan of it ifthat
resewation negates any ofthe provisions ofthe Constitution even ifthe reservation is permitted
under the relevant treary.

l,\.t \o l8 of l(ll+, Sch-l

9. Approval for ratification

(l) Where the ratiocation of a treaty ref€red to in s('!t ion ; is approved by National Assembly without
any reservations to the treaty, the relevant Cabinet Secretary shall, witlin thirty days from the date
ofthe approval ofthe ratification of treaty request the Cabinet Secretary to prepare the instrument
ofratification of the treaty.
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(2) Where a treaty referred to in section i is approved for ratification with reservations to some
provisions ofthe treaty, the treaty shall be ratified with those r€servations to the conesponding
anicle in the treaty.

(3) Where the National Assembly refuses to approve the ratification of the treaty referred to in s(,rrir)rl
t, the Govemment shall not ratiry the treaty.

[.{ct No. 1S of .1014, Sch.]

10. Ratification of Treaty

(t) All instruments ofratification ofa treaty shallbe signed, sealed and deposited by the Cabinet
Secretary at the requisite intemational body and a copy thereof shall be filed with the Registrar.

(2) where a treary ratified under this Act is subsequently amended or modi6ed, the amendment or
modification shall be rati6ed only after compliance with the procedure set out in this Part.

(3) The provisions of subsection (2) shall apply similarly to protocols siSned under a treaty.

I 1. Granting of full powers

The Cabinet Secretary may grant full powers to such persons as may be appropriate for the purposes of
rati6cation of any treaty in accordance with this Act.

12. Offence to ratifu without approval

(l) A person shall not ratify any treaty on behalfofthe Govemment ofKenya unless the treaty has been
considered and approved by the Cabinet and Parliament in accordance with this Part.

(2) A person who contravenes subsection (l) commits an offence and shall be liable to imprisonment
for a term not exceeding fifteen years or to a fine not exceeding twenty million shillings or to both
such fine or imprisonment.

Part fV - REGISTRY OF TREATIES

13. Regfutry of Treaties

(l) There shallb€ a Registry ofTreaties which shall be a department within the State Department
responsible for matters relating to foreign affairs.

(2) The Registry shaU-

(a) be the depository of all treaties to which Kenya is a party;

(b) contain a record of all treaties in such manner as may be prescribed;

(c) contain the status of all treaties pending ratification or domestication and the timelines for
such rati6cation or domesticationi

(d) perform such otier function as may be assigned to it by the cabinet Secretary.

[,\ct \o. l3 ot 2011, Sch.]

14. Registrar

(l) The Re8istry shall be headed by the Registrar ofTreaties who shall be appointed by the Cabinet
Secretary throuth on open and competitive process, with the approval ofthe Public Service
Commission.

(2) The ofnce of the Registrar shall be an ofnce in the public service.
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(3) A person shall be qualified to be appointed as Registrar if such person has-

(a) at least a degree in law from a university recognised in Kenya;and

O) at least seven years experience in the practice of law or intemational relations;

(4) The Registrar shall-

(a) maintain a record of-
(i) the treaties to which Kenya is a sitnatory;

(ii) th€ treaties proposed for ratification by Kenya;

(iii) the treaties that Kenya has ratified;

(iv) Kenya's reports to any treaty body;

(v) the recommendations and concluding observations from any treaty body on Kenya's

repons;

(b) monitor the implementation of the treaties ratified by Kenya;

(c) inform lead State departmenti to observe and uphold the obligations of the respective lead
state depanment under the respective treaties;

(d) advise any citizen of lknya on tie rights and obligations of Kenya under a treatyi

(e) maintain a website of the fteati€s to which Kenya is a sitnatory;

(f) keep copies of the published repons of proceedings of the negotiations that led to the
adoption ofthe fteaties rati6ed by Kenya;

(g) facilitate public access to treaties which Kenya has ratined;

(h) respond to public inquiries on any treaty ratified by Kenya; and

(i) perform such other functions as may be prescribed by the Cabinet Secretary.

Part V - GENERAL PROVISIONS

15. Public.wareness

( l) The Cabinet Secretary shall cause to b€ laid before the National Ass€mbly, at least once every
frnancial year, a report containing records of all treaties which Kenya has rati6ed and which may in
any way bind Kenya to speci6c actions.

(2) The Cabinet Secretary shall, through publication in at least two newspapers of nationwide
circulation, notiry the public ofevery treaty, which may in any way bind, or to which f'enya is a
pany.

(3) The relevant state department in respect of each treaty shall take measures to inform and create
awareness to the public about the effects and benents ofthe treaty.

16. Reporting in compliance with terms of treaties

Where a treaty provides for the submission ofperiodic reports as part of its monitoring mechanisms the
Cabinet Secretary shall, in con,unction with the Attomey-General and the relevant state department
facilitate the preparation and submission of such report within the prescribed period.
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17. Denunchtlon of certaln treatieg

(1) Where Kenya wishes withdraw from a treety, the rele\,ant Cabinet Secretary shall prepare a cabinet
memoraJrdum indicating the reasons for such an intention.

(2) The provtslons of section 4, section 5 and se(tion 6 rhall apply with necessary modifications, to
withdrawal from a treaty.

18. Rules

(1)

(2)

The Cabinet Secretary may make Rules for giving effect to this Act.

Without limitw the Eenerality of subsection (l) the Cabinet Secretary may make Rules-

(a) prescribinS anything that needs to be prescdbed under this Act;

O) for the ganting of full powers in other areas in addition to the one specified under section 8;

(c) providing for the administrative steps to be taken prior to the preparation ofthe cabinet
memorandum for cabinet approval of a ueaty under this Act ;

(d) the dissemination of information under this Act.
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OFFICE OF THE ATTORNEY-G ENERAL
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Your Ref:
Our Ref:

NA/DDC/B EU/&t / 202 5 / OO4
AG/CONF/6/B/18 VOL. Ur

Zltth March,Z0?5

Mr. Samuel Njoroge, CBS
Clerk of the NationaI Assembly
NAIROEI

MEETING wlTH THE DEPARTMENTAL COMMITTEE ON BLUE ECONOMY, WATER
AND IRRIGATION TO CONSIDER THE PROTOCOL AMENDING THE MARRAKESH
AGREEMENT ESTABLISHING THE WORLD TRADE ORGANIZATION (AGREEMENT
oN FISHER|ES tUBStDtES)

Reference is made to the above matter and the letter Ref: NA/DDC/BEW&l/2025/004
dated the lSrh March, 2025 inviting Ministries, Departments and Agencies to a meeting
with the Departmental Committee on Btue Economy, Water and lrrigation scheduted
for ZL\h - 25th March, 2025.

Kindty find attached the submission from the Office of Attorney General and
Department of Justice on Kenya's ratification of the Wortd Trade organization
Agreement on Fisheries Subsrdies.

Ho
SolicifqlGeneral

EncI

s

SIIERIA I IOI]SI]. HARANII}I]IJ AV!NUE
l'}O 8ox40ll2-00100. NAlllOBI, KtiNYA TEI- +2512A2]214612251155/071194,1JJ55/0712529995

E-MAIL rlb sltrlcla\vo0ic.rAkcny ro kc WllBSl'fI: \$!ujl[qnrc!-!clr.nl !o kc

DtI,ARTMIl.tl Of JU5TlCt
CO.OPf,RATIVI: IIANK IiOUSI, !l^ll-l-t SEI-L Slli AVIiNUIP () llo\ 5(|()t7-(,02t'0. N.trolrrK$]n l'El-' Natrol'r ll2{02,

E_MAI_ teril(i\ostrc. (o kc \)it:8snti s!!JD!!!_SrL!

?ISO 900 I : 2 00 3 (:..tiJi cl

l2{01t1i



t

OFFICE OF THE ATTORNFT GENERAL
&

DEPARTMENT OF JUSTICE

RE: SUBMISSION TO THE DEPARTMENTAL COMMITTEE ON BLUE ECONOMY.
WATER AND IRRIGATION TO CON'IDER THE PROTOCOL AMENDING THE
MARRAKESH A6REEMENT ESTABUSHING THE WORLD TRADE ORGANIZATION
AGREEMENT ON FISHERIES SUBSIDIES

Reference is made to the above matter and a letter Ref: NA/DDC/BEW&|/2O25/O04 dated
the l8'h March, 2O25 inviting Ministries. Departmentt and Agencies to a meeting with the
Departmental Committee on Blue Economy, Water and lrrigation for purposes of
discussing the Agreement on Fisheries Subsidies.

The Agreement on Fisheries Subsidies was concluded and adoPted during the 12'h World
Trade Organisation (\X/l-O) Ministerial Conference on l7'h )une, 2022 in Ceneva
Switzerland. The Agreement applies to subsidies within the meaning of Article 1.1 of the
Agreement on Jubsidies and Countervailing measures that are specific to marine, wild
capture fishing and related activities at sea. Aquaculture and inland fisherier are excluded
from the scope of the Agreement.

The Agreement arose from the recommendations of the llth WTO Ministerial Conference
in 2017 where Members were mandated to prohibit fisheries subsidies that contribute to
overcapacity and overfishing, eliminate subsidies that contribute to illeSal, unreported and
unregulated (lUU) fishing and refrain from introducing new such subsidies.

The main objectives of the Agreement are to:

safeguard the world's seas, oceani and maritime resources by promoting tustainable
and responsible fishing practices through preventing overfishing and overcapacity:

Creating a level playing field in international fisheries trade by ensuring that subsides

do not distort competition or create unfair advantage for certain countries or fishing
fleets:

Ensure a balance between supporting the livelihoods of fishing communities and
ensuring long term health and capacity of the worlds' seas, ocean! and marine
re50urce5.

It



The Agreement lays out rules for prohibiting certain formr of harmful subsidies while also
setting out measurer for transparency and accountability in the manner 6overnmentr'
tupport their fishing sectors. The Agreement prevents overfishing by curtailing harmful
subsidies: payments made by nations to commercial fishing operatorr to keep such business
profitable. lt specifically prohibits subsidies that enable (i) illegal, unreported and
unregulated (lUU) fishing: (ii) fishing of overfished stocks or; (iii)fishing of unmanaged
stocks in the high seas.

The key provisions in the Agreement are:

Banning granting or maintenance of any subsidy to a vessel or operator engaged in
IUU or fishing related activities in support of IUU fishing (Article 3)- No member
shall grant or maintain a subsidy to a vessel or operator engaged in IUU fishing or
fishing related activities in rupport of IUU activities:

lt. Banning granting or maintenance of subsidies for fishing or fishing related activities
regarding an overfished stock (Article 4) - No member shall grant or maintain
subsidies for fishing or fishing related activities regarding overfished stock:

It Other subsidies (Article 5) - it requirer a member to take special care and exercise
rertraint when granting subiidies to vessels not flying the Member's flag or when

SrantinS subsides to fishing or fishing related activities regarding stockr the status of
which is unknown.

Special and differential treatment (5DT) provisionr to developing countries and
Least Developed Countries (LDCs) which allow them more time and flexibility in
implementing subsidy reductionJ and the Agreement in general (Article 5):

Provision for targeted technical arrirtance and capacity building to developing
members and LDCs to help them implement the Agreement (Article 7).

.l

v -

Notification and transparency- within one year of the date of entry into force,
provide a description of its fisheries regime with reference to its laws, regulations
and administrative procedures relevant to this Agreement (Article 8.4)r

The Agreement shall not be construed or applied in a manner which would
prejudice the iurisdiction, rights and obligations of Members arising under
international law, including the law of the sea. Any findings. recommendations and
awards with respect to thi, Agreement shall have no legal implications regarding
territorial claims or delimitation of maritime boundaries (Article I I).



I

The benefits of the Agreement to the Republic of Kenya are:

Promotes Justainable use of marine fisheries resources leading to enhanced food
security, poverty alleviation and the preservation of marine biodiversity ar it
prohibits subsidies for illegal, unreported and unregulated (lUU) fishing;

Reduction of overfishing will lead to stable and reliable sourceJ of fish for domestic
and international trade and promote the blue economy;

It. The Agreement enrures access to targeted technical asristance and capacity building
assistance to developing and Least Developed Countries;

tv. It promotes Articles 50(l) and 69(l)(a) of the Constitution which require productive,
suitainable exploitation. utilization, management and conservation of the
environment natural resources and equitable sharing of accruing benefits.

The Agreement will enter into force upon ratification by two thirds of the members of the
WTO. Fifty-six WTO Members have since ratified the Agreement.

Ratification of the Agreement will not require enactment of new legislation or amendment
of existing legislation. There will be however need to en5ure that:

future Agreementi negotiated between the Republic of Kenya and other countries
or development partners are not inconsistent with the Agreement;

lt information required under the Agreement under Article 8.4 namely but not limited
to description of its fisheries regime with reference to its laws, regulations and
administrative procedures relevant to the Agreement is provided in a timely
manner-
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BRIEF FOR USE DURII{G THE MEETING WITH THE DEPARTMENTAL

CoMMITTEE ON BLUE ECONOMY, WATER AND IRRIGATION TO

CONSIDER KENYA'S RATIFICATION OF THE PROTOCOL AMENDIilG

THE MARAKESH AGREEMENT ESTABLISHING THE WORTD TRADE

oRGANTZATTON (AG REEM E]{T ON FISH ERrES SUBSTSDTES)

The Agreement on Fisheries Subsidies was concluded and adopted during
the 12th World Trade Organization (WTO) Ministerial Conference (MC12)

held in Geneva, SwiEerland on 17th June,2022. The Agreement delivers
on the mandate given to Members during the 11th Ministerial Conference
(MCl1) and on the Sustainable Development Goal (SDG) 14.

The Agreement applies to marine wild capture fishing and related activities
at sea or ocean. Aquaculture and inland fisheries are excluded from the
scope of this Agreement.

All the One Hundred and Sixty-Four (164) WTO Members are party to the
Agreement. The Agreement enters into force upon ratification by two-
thirds of the members.

Currently, only Sixty-Eight (68) WTO Members have Ratified the
Agreement.

5. The Agreement does not permit reservations on any of its provisions.

The main objective Agreement is to safeguard the world's seas, oceans

and marine resources for posterity by promoting sustainable and

responsible fishing practices through preventing overfishing and

overcapacity. Further, to balance between supporting the livelihoods of
fishing communities and ensuring the long-term health and capacity of
the world's seas, oceans and marine resources. Conclusively, the

1

2

3

4

6
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Agreement is designed to create a level playing field in international
fisherles trade by ensuring that subsidies do not distort competition or
create unfair advantage for certain countries or fishing fleets.

As part of the ratification process, a Cabinet Memorandum was
submitted to the Cabinet for approval for ratification in line with section 7

of the Treaty Making and Ratification Act, CAP 4D. On the 23,d Apn|,2024,
the Cabinet approved the ratification of the WTO Agreement on Fisheries
Subsidies.

Following Cabinet Approval, the Prime Gbinet Secretary and Cabinet
Secretary for Foreign & Diaspora Affairs submitted a Parliamentary
Memorandum alongside a copy of the Agreement to the National
Assembly.

9. Upon ratification Kenya will be required to:

i) Have laws, regulations and/or administrative procedures in
place to ensure that fisheries subsidies, including such

subsidies existing at the entry into force of this Agreement,
are not granted or maintained.

ii) Not grant or maintain any subsidy to a vessel or operator
engaged in illegal, unreported and unregulated (IUU) fishing
or fishing related activities in support of IUU fishing;

iii) Not grant or maintain subsidies for fishing or fishing related
activities regarding an overfished stock;

iv) Provide a description of the fisheries regime with references
to Kenyan laws, regulations and administrative procedures
relevant to the Agreement within one year of the date of entry
into force of this Agreement, and promptly inform the WTO of
any modifications thereafter;

v) Regularly notify on fisheries subsidies to enable effective
surveillance of the implementation of fisheries subsidies
commitments.

2l



10. The benefits that will accrue to Kenya by ratifoing this Agreement include:

(i) Promotion of sustainable fisheries for food security, poverty
alleviation, and the preservation of marine biodiversity.

(ii) Reduction of trade distortion by eliminating harmful fisheries
subsidies that may create an unfair advantage for subsidized
fishing operations, distorting trade in fish and flshery products.

(iii) Creation of a level playing field for fishers and flshery-related
industries.

(iv) Ensuring sustainability of the fishing industry through the
sustainable management of fishery resources which is critical for
ensuring the long-term viability of the fishing industry. Reduced
overfishing will lead to more stable and reliable sources of fish
for domestic and international trade.

(v) Ensuring trade and economic development are not hampered as
the agreement recognizes the special needs and circumstances
of developing countries and LDC's, and allows them more
flexibility in implementing subsidy reduction measures,

(vi) Access to the targeted technical assistance and capacity building
assistance to developing country Members and LDCs.

11. The Ratification of the WTO Agreement would in a nutshell strengthen
national efforts to realize Kenya's constitutional objectives and values
pursuant to Article 60 (1) (e) and 69 (t) (a) of the Constitution of Kenya
which require productive, sustainable exploitation, utilization,
management and conseruation of the environment and natural resources,
and ensuring the equitable sharing of the accruing benefits.

t2. The ratification of the WTO Agreement on Fisheries Subsidies by Kenya
will not necessitate any amendment to the Constitution and is consistent
with constitutional provisions in particular Articles 60 and 69 of the
Constitution of Kenya (2010).

13. Kenya's ratification of the WTO Agreement on Fisheries Subsidies will not
occasion any additional public expenditure. Its implementation will be
done under the normal budget of the relevant MDAs.

3l



t4. The implementaUon of the Agreement will be the joint responsibility of
the Ministry of Investments, Trade and Industry and the Ministry of
Mining, Blue Economy and Maritime Affiairs.

REGISTRY OF TR,EATIES
STATE DEPARTIIET{T FOR FOREIGN AFFAIR!;

23'd MARCH,2O2'
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REPUBLIC OF KENYA
THE NATIONAL TREASURY AND ECONOMIC PLANNING
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24th March,2025

MEMORANDUM BY THE NATIONAL TREASURY TO THE DEPARTMENTAL
COMMITTEE ON BLUE ECONOMY, WATER AND IRRIGATION REGARDING
THE PROTOCOL AMENDING THE MARRAKESH AGREEMENT
ESTABLISHING THE WORLD TRADE ORGANIZATION (AGR_E,EMENT ON
FISHIRIES SUBSIDIES)

The National Treasury wishes to subnril the tbllou,ing Memorandum on the above subject.

l. World Trade Organization

The World Trade Organization (WTO) is an inter-govemmental organization which
deals with global rules of trade beFveen member states. lts main lunction is to ensure
that trade flows smoothly, predictably and fi"eely. The WTO was established on lsr

January, 1995, under the Marrakech Agreement which was signed by 123 nations on
l5th April. 1994.

'Ihe WTO currently has a membership of 164 members (representing 98 per cent of
$,orld trade). Its functions include administering WTO trade agreementst a lorum fbr
trade negotiatitrns: handling trade disputes; Monitoring national trade policies;
technical assistance and training tbr developing countries; and cooperation with other
international organizations. Kenya becanre a member of WTO on l" January, 1995.

2. Protocol Amending the Marrakesh Agreement establishing the WTO (Agreement
of Fisheries Subsidies)

Sincc lhe establishment of the WTO on I'r January, 1995, a number oi multilateral
negotiations have been taking place during Ministerial Conl'erence. One ofthe areas of
tbcus has been the Fishery sector.
During the eleventh (l I'h) WTO Ministerial Conf'erence (MC) held in Bueno Aires,
Argentina in 2017, members agreed that during the next Ministerial Conference i.e.,
the l2rh WTO MC, there should be an adoption of a comprehensive and effective
disciplines that prohibit certain lbrms of tisheries and subsidies that contribute to
overcapacity and overtishing, and eliminates subsidies that contribute to the illegal,
Unregulated and Unreported (lUU) tjshing.



Consequently, during the l2th WTO MC held in Geneva, Switzerland in 2022. the

Agreement on Fisheries Subsidies was adopted on l7'h June. 2022. The Agreement
detivers on the mandate given to Members during the I lrh Ministerial Conl'erence
(MC I l) and on the Sustainable Development Goal (SDG) 14.

Purpose of the Agrecment

The main ob.iectives of the Agreement are to: -

Safeguard the world's seas, oceans and marine resources for posterity by
promoting sustainable and responsible fishing practices through preventing
overfishing;

Balance between supporting the livelihoods of fishing communities and

ensuring the long-term health and capacity of the world's seas. oceans and

marine resourcesl and

II

lll.

Key provisions of the Agreement
The key provisions in the Agreement include: -

Create a level playing field in intemational fisheries trade by ensuring that
subsidies do not distort competition or create unfair advantage for certain
countries or fishing fleets.

ll

Banning granting or maintenance of any subsidy to a vessel or operator engaged in
IUU fishing or fishing related activities in support of IUU fishing:

Banning granting or maintenance of subsidies tbr lishing or fishing related activities
regarding an overfislred stock:

iii. Special and Differential Treatment provision to developing members and least-

developed country (LDC) members allowing them more time and flexibility in
implementing subsidy reductions and the Agreement in general; and

iv. Provision of targeted technical assistance and capacity building to developing
members and LDCs to help them implement the Agreement.

Scope of the Agreement
The Agreement on Fisheries Subsidies applies to marine wild capture fishing and fishing
related activities at sea. It is important to note that aquaculture and inland fisheries

are excluded from the scope ofthis Agreement.

Obligations of the Government of Kenyr
The following are the obligations imposed on the Covemment of .Kenya by the

Agreement: -

Not to grant or maintain an1' subsidy to a vessel or operators engaged in illegal.
unreported and unregulated (lUU) fishing or fishing related activities in support

of IUU fishing;
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To have laws, regulations and/or administrative procedures in place to ensure

that fisheries subsidies, including such subsidies existing at the entry into force of
the Agreement, are not granted or maintained;

Not to grant or maintain subsidies for fishing or fishing related activities
regarding an overtished stock;

Within one year ot'the date ol'entry into fbrce olthis Agreement, provide to the
WTO a description of the tjsheries regime with ref'erences to Kenyan laws,
regulations and adrninistrative procedures relevant to the Agreement, and
promptly inform the WTO of any moditications thereafter. A Member may meet
this obligation by providing to the WTO an up-to-date electronic link to the
Member's appropriate otllcial web page thal sets out this intbrmation; and

Regular notification of llsheries subsidy to enable ell'ective surveillance of the
implementation olfisheries subsidies commitments.

Providing timely notitications of fisheries subsidies, and to enable more effective
surveillance ol the implementation of fisheries subsidy commitments, with a view to
enhance transparency within the fishery sector;

Establishment of a Committee on Fisheries Subsidies composed ol representatives
from each of the Members. The Committee shall carry out responsibilities as

assigned to it under this Agreement or by the Members and it shall atlbrd Members
the opportunity of consulting on any matter relating to the operation ol this
Agreement or the furtherance of its objectivesl and

Settlement ofdispute in the event ofany dispute arising out of the implementation of
the Agreement; and

Enacting relevant laws and regulations geared towards enforcing the provisions of
the Agreement at the domestic level.

Financial implication
There are a number ol commitments in the Agreement that may occasion additional
financing f'rom the Exchequer. These include but not limited to:

Monitoring and saf'eguarding the country against IUU fishing;

Provision ofTechnical Assistance and Capacity building;.

t.

vt.

Our comments
The National Treasury is a member of the National Trade Negotiations Council (NTNC), a

multi-agency council which is established to coordinate trade matters at bilateral, regional,
inter-regional, and multilateral levels in accordance with the Marrakesh Agreement of the
World Trade Organization (WTO).

ln this regard, we have been actively participating in W'l'O Ministerial Conf'erence
Meetings where we provide technical input into the Country's position papers. We
participated in the t2'h WTO Ministerial Contbrence where the Agreement on Fisheries
Subsidies was unanimously adopted by the WTO members.



Recommendrtion
The National Treasury has no objection to the ratification of the Protocol amending the
Marrakesh Agreement establishing the WTO (the Agreement on Fisheries Subsidies). The
ratification of this important multilateral Agreement will position Kenya as a global leader
handling IUU fishing along its coastal marine ecosystem.

Upon ratification of the Agreement, we recommend that the Ministry of Mining, Blue
Economy and Fisheries factors resouroe requirements for the implementation of the
Agreement in their normal annual budget allocation processes for consideration during the

budget making process.

DR. CHRIS KIPTOO, CBS
PRINCIPAL SECRETARY/ NATION AI, TREASURY
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Minlsterlal conferencQ
Twelfth sesslon
Geneva, 12-15 June 2o2z

AGREEMENT ON FISHERIES SUBSIDIES

MINISTERIAL DECISION OF 17 JUNE 2022

-fhe M lo ls terl a I Con ference i

Havlng regard to paEgraph 1 of Artlcle x of the Marrakesh Agreement Establlshlng the

Wortd TradJOrsanlzatlon (the'wTO Agreament");

Recalllng lhemandate glven to Membe6 at the Eleventlr wTo Mlnlsterlal conference in 2017

in Buenos Aires that the next ulnrstiriaitonferince inouta adopt.an agreement on compreheosive

and effecHve dlsclpllnes tt ut p.iilrc Eri.in iorrs or flsherles subsidies that contrlbute to

;;;;;;ty ";;;;;rffinrng, "'na 
.ri.rn"t"it'otlar"t that contrlbute to IUU-Rshlne recosnlzlns

that approprlate and eftuctlve spectai a#;iiEt;;I"'ft";mini ror devetoptng country Members and

;;i;J;;6;;;;uni.v t'temuirs stould be an lnteeral part of these nesotlatlons'

Deodes as follows:

1. The Protocol amendlng the WTO Agreement attached to thls Declslon ls hereby adopted and

submltted to the Members for acceptance'

2. The Protocol shall hereby be oPen for acceptance by Members'

3. The protocol shall enter lnto force ln accordance wlth the provlslons of paragr8ph 3 otArtlcle x

ot the wTo Agreement.

4. Notwlthstandlng Artlcle 9.4 of the Agreement on Flsherles Subsidles' the Negotlating Group

on Rutes shall conHnue negotiattons L"i"i 6n tr," ort"t"ndtng tssues ln docljments WI/MIN(21)/w5

and wr/MlN(22)/ry20 wlth a ,rc;;;;il";;;;ommJno"irons to the Thlrteenth wTo Minlsterlal

conference for addltlonal prorlaron"'in"i *o''fa aif'r"ue a comp-reh€nslve agreement on flsh'erles

;',ii;ir-"i, i"iiraj^g iiri;ugi frrt],"iil"'"ipfin"s on certirn forrns of flsh-erles subsldles that contrlbute

to overcapaclty and overflshlng, d;;i;i;;ih;i;proprlate and eff€ctlve speclal and dlfferentlal

treatment for developlng -rnt.V 
'm"-.i"'ti 

and least developed country Members should be an

lntegral pBrt of these negotlatlons.
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ATTACHMENT

PROTOCOL AMENDING THE MARRANESH AGREEMENT ESTAALISHING
THE WORLD TRADE ORGANIZATION

AGREEMENT ON FISHERIES SUBSTDIES

Members of the World Trade Organlzatlon;

Havlng rcgard to the Declslon of the Mlnlsterlal Conference In do€ument WT/MIN(22)/33 -
v,nlvf144 adopted pursuant to paragraph 1 ol Artlcle x of the Marrakesh Agreement Establishlng
the World Trade Orsanlzatlon ("the WTO Agreement");

HerEby agree as follows:

1, Annex 14 to the WTO Agreement shall, upon entry lnto force of thls Protocol pursuant to
paragraph 4, be amended by the lnsertlon of the Agreem€[t on Flsherles Subsidies, as set out In
the Annex to thls Protocol, to be placed after the Agreement on Subsldles and Countervaillng
Mcasures,

2. No reservatlons may be made ln respect of any of the provlslons of thls Protocol

3. Thls Protocol ls hereby open tor acceptance by Members.

4. Thls Protocol shall enter into force ln accordance wlth paragraph 3 of Article X of the
WTO Ag.eement.r

5. Thls Protocol shall be deposlted wlth the Dlrector-General of the World Trade Organlzation
who shall promptly furnlsh to each Member a certified copy thereof and a notlflcatlon of each
acceptafice thereof purguant to paragraph 3.

6. This P.otocol shall be reglstered ln accordance wlth the provlslons of Artlcle 102 of the Charter
of the Unlted Natlons.

Oore et Geneva thls seventeenth day of June [wo thousBnd and twenty-two, in a slngle copy
ln the Engllsh, Fr€nch and spanlsh languages, each t€xt belng authentlc.

I For the purposes of calcslatlon of acceptances under Artlcle X:3 ot the WTO Agaegment, an lnstrument
of acceptance by tlre European Unlon for ltselfaod ln respect of lts Mcmber States shall be counted a5 acceptanco
by 6 number of Members equal lo the number of Member Strtes of the Europcan Unlon which are Membe6 to
tho IYTO.
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Thls Agreement applles to subsldles, wlthin the meanlng of Artlcle l.L of the Agreement on

Substdles an-d Counterviillng Measures (SCM Agreement) rhat are speclflc wlthln the meanlng of
Arucle 2 of that Agreement, to marlne wi'ld capt;re flshlng and fishlng related actlvltles at sea.r' r' '

ANNEX

AGREEMENT ON FISHERTES SUBSIDIES

ARTICLE 1! SCOPE

ARTICLE 2r DEFINITToNS

personnel;f Lrel; gearand-othersupplles?t.sea i --- --

For the

(a)

(b)

(c)

purpose of thls Agreement:

"flsh" means all specles of llvlng marlne resources, whether p.ocessed or not;

"flshlng'means searching for, attracting, locatlng, catchlng, tal(lng or harvestlng flsh

or any-actlvlty whlch can-reaionably be expected to result ln the attractlng, locatlng,

catchlng, taklng or harvestlnq of flsh;

"Rshlng related actlvltles" means any operatlon ln sr.tpport.of, or ln preparation for,

flshlng; lncludlng the landing, packaging, processlng, transshlpplng. or transportlng of
riin iilt h"r" riot been privtously lanaeU at a port. as well as the provlslonlnq of

(d)

(e)

'vessel" means any vessel, shlp of another type or boat used for, equlpped to be used

for, or lntended to be used for, flshlng qr flshlng related actlvltles;

''operator" meaos the owner of a vessel. or any person, who 15 ln cha'ge of or directs

or controls the vessel.

r For greater ceftalnty, .qu.culture and lnland flsherler are excluded from tho scope of thls Agreemenl...
rFororeatercedalnty,0overnmeot-to.gove.nmentPaymentsunde.flsheri€saccessagreementsshall

not bc deem;d to be subsldles wlthln the meaoing of thls Agreement'
- - -- ; F;; 9;;i";iirtalnty, for the purposes ofihts Agreiment, a.subsldy shall be .ttrlbutable to the Member

.onru..lng it,'iegiiareis or iirL nag oriegistry of any veiset tnvotved or the nauonauty of the reclplent.
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ARTICLE 3: SUBSIDIES CONTRIAUI.ING TO
ILLEGAL, UNREPORTED AND UNREGULA,TED FISHING4

3.1 No Member shall grant or malntain any subsidy to a vessel or operator5 engaged ln lllegal,
uoreported and unregulated (IUU) flshing or fishlng related activltles ln support oF IUU fishing.

3,2 For purposes of Article 3.1, a vessel or operator shall be considered to be engaged in IUU
fishing lf an affirmalive determlnation thereof ls made by any oF the followlng6,'l

(a) a coastal Member, for activiLies In areas under its iu.lsdiction; or

(b) a flag Stale Member, for actlvltles by vessels flylng its flag; or

(c) a relevant Reglonal Flsherles lvlaoagement Organlzation or Arrangement (RFMO/A), ln
accgrdance with the rules and procedures of the RFMO/A and relevant lnternatlonal
law, lncludlng through the provlslon of tlmely notiflcatlon and relevant Information, In
areas and for specles under lts competence.

3,3 (a) An afFirmatlve dete.mlnation' under Article 3.2 refers to the final finding by a
Member andlor the final llstlng by on RFMO/A that a vessel or operator has
engaged ln IUU fishing.

(b) For purposes of Artlcle 3.2(a), the prohibition under Article 3.1 shall apply where
the determlnation by the coastal Member is based on relevant factuallnformation
and the coastal Member has provided to the flag SLate Member dnd, if known, tlre
subsidlzlng Member, the following:

(i) timely notification, through appropriale channels, that a vessel or operaLor has
been temporarily detalned peDdlng further investigation for engagement in. or
that the coastal Member has lnitlated an Investigation for, IUU fishing including
reference to any relevant factual lnformation, applicable laws, regulations,
administrative procedures, or other relevant measures;

(li) an opportunity to exchange relevant informationt prior to a determlnation,
so as to allow such lnformatlon to be consldered lo the final determlnatlgn.
The coastal Member may specify the manner and time perlod ln wl.rlclr such
inFormation exchange should be carried out; and

(iil) notification of the flnal determlnatlon, and of any sanctions applled, including,
if applicable. their duration.

The coastal l'4ember shall notlfy an affirmative deternrination to the Comnrlttee provided for
in Article 9,1(referred to ln thls Agreement as .the Commlttee").

{ 'lllegal, unreported .nd unregulated (lUU) tishlng' rcfers to aclivltles set oul ln paragraph 3 ol the
International Plan of Ac$on to Prevena, Deler ancl Elintlnate ! egal, Unreportcd and Unregolated Fishing adopled
lry (lre Ljl,l Food a d Agri(ulture Org.nization (FAO) ln 2001.

5 For the purpose ol Artlcle 3, the ternl "operator' nreans the operator within the meanlng ot Articlc 2(e)
at the time ol the IUU fishlng lnfraction. For greater aertainty, the prohibition on granting or malntalnlng subsldies
to opcralors engaged in IUU flshlng applles to subsidics provlded to fislring and fishlnO related activlties nI seo.

' Nothlng l.r thls Article shall be Interprcted to obllgate Membe6 to lnltlate IUU flshlng lnvestlgalions or
makc tUU fishlng determlnatlons.

? Nothlng h thls Artlcle shall be lntorpreted as affectlng the cornpetence of the llsted enlities under
relevant lnternatlonal lnstruments or granting new rlghts to lhe llsted entltles in making IUu flrhing
determlnatlons.! Nothlng in thls Article shall be lnterpreted lo delay, or offect the validity or entorceabllity of, an IUU
fishinO deternrlnatlon.

'r For exanrple, thls may lnclude an opportunlty to dlalo9uc or for wrltten exchange of lnformatlon lf
requoslcd by the flag State or subsldi2lng Menrber.
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3.4 The subsldlzlng Member shall take lnto account the nature, gravlty, and repetltlon of IUU

fishlng commltted by a vessel or operator when settlng the duratlon of applicatlon of the.prohlbltlon
ln Article 3.1. The prohlbitlon ln Article 3.1 shall apply at least as long as the sanctlonro-resultinq
from the determlnatlon triggerlng the prohlbltlon rcmalns ln force, or at least as long as tlte vessel

or orrerator ls llsted by an RFt4o/A, whlchever ls the longer.

3.5 The subsldlzlng Member shall notlfy the measures taken pursuant to Artlcle 3.1 to the
commlttee ln accordance wlth Article 8.3.

3.6 Where a port State Member notlfies 3 subsldlzlng Member that lt has clear grounds to believe
thBt a vessel ln one of lts ports has engaged ln IUU fishlng, the subsldlzlng Member shall glve due

regard to the lniormatlon recelved and take such actlons ln respect of lts subsldles as lt deems

approPrla!e.

3.7 Each Member shall have laws, regulatlons aod/or adminlstratlve procedures ln place to ensure
that subsidies referred to ln Artlcle 3,1, lncludlng such subsldles exlstlng at the entry Into force of
thls Agreement, are not granted or malntalned.

3.s For a perlod of 2 years from the date of entry lnto force of thls Agreement, subsldles granted

or malotalned by developlng country Members, lncludlng least'developed country (LDC) Members,

up to and wlthin the excluslve ecbnomlc zone (EEZ) shall be excmpt from actions based on

Articles 3.1 and 10 of thls Agreement.

ARTICLE 4I SUBSTDIES REGARDING OVERFISHED STOCI(S

4.1 No Member shall grant or malntaln subsldles for flshlng or flshing related activitles regarding
an overRshed stock.

- - ---- ..?;2'-- Foath'o-p-oriro3E-f this-AirLle.-a flsh-Sr6tFls ov€iflglidAlflif Is-rE6gnizea-ij-s orEifisheil-b-r-tlte -- - -
coastal Membir under whose Jurlsdictlon the flshln9 ls taking place or by a relevant RFMo/A ln areas

and for specles under lts competence, based on best sclentiRc evldence avallable to lt.

4,3 Notwlthstandlng Artlcle 4.1, a Member may grant or malntaln subsldles referred to ln

Arucle 4.1 lf such sub;ldies or other measures are lmplemented to rebuild the stock to a blologlcally
sustalnable level.lr

4,4 For a period of 2 years from tlte date of entry lnto force of thls Agreement, subsldles granted

or malntalned by developlnq country Members, lncludlng LDC Members, up to and withln the EEz

shall be exempt from actions based on Artlcles 4.1 and 10 of thls Agreement.

ARTICLE s: OTHER SUBSTDIES

5.1 No Member shall grant or malntaln subsldles provided to fishlng or Rshlng related sctlvltles
outside of the jurlsdicuo; of a coastal Member or a coastal non-Member and outslde thc competence
of a relevant RFMo/A.

5,2 A Membcr shall take special care and exerclse due restralnt when granting subsldles to vessels

not flylng that Membe/s flag.

5.3 A Member shall take speclal care and exerclse due restralnt when granting subsldles to fiihing
or flshing related activlties regardlog stocks the status of whlch ls unknown

ro Termlnatlon of sanctions ls as pmvlded tor under the laws or procedurcs of the authorlty having made

the determlnation referred to ln Artlcle 3.2.- - ---;i 
noi tt i pr.pose of thls paragraph. a blologlcally 5ust6i[aule levells the level determlned by a coastal

Member havlng JurtidtcUon over thelrea'where the flahlno or flshlng- related actlvlty 15 taklng place, utlng

reference poln[siuch as maxlmum sustalnabla yleld (MSY) or other reference polnts, commensutatc with the

dat; .vall;bte for the Rshery; or by a relevant RFMo/A io areas and for specles under lts competence'
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A,RTICLE 6r SPECIFIC PROVTSIONS FOR LDC MEMBERS

A Member shall exercise due restralnt lo ralsing matters involvlng an LDC Member and
solutlons explored shall take tnto consideraUon the speciflc sttua on ol the aDc Member lnvolved, lf
a ny.

ARTICLE 8: NOTIFICATION AND TTTANSPARENCy

8.1.- Wlthout prejudlce to Artlcle 25 of the SCM Agreement and ln order to strengthen and enhance
ootlflcatlons of fisherles subsldles, and to enabte more effective survelllance of the implementaUon
of fisherles subsidles comml!menG, each Member shall

(a) provlde the following information as part of its regular notificatlon of fisheries subsidles
under Article 25 of the SCt4 Agreementt2trJ. type or klnd of flshlng ac vlty for whlch
the subsldy is provlded;

(b) to the extent possible, provide the followlng informatlan as part of its rcaular
notiFlcatlon of fisherles subsldles under Artlcle 25 of the sCM Agreementr..t3l

(i) status of the fish stocks ln the fishery for whlch the substdy ts provided
(e,9. overftshed, maxtmally sustatnably fished, or underfished) and the
.eference polnts used, and whether such stocks are sharedr. wlth any other
Member or are managed by an RFMO,/Ai

(il) conservation and management measures ln place for the relevant fish stock;

(lli) fleet capaclty tn the fishery for whtch the substdy is provided;

(iv) name and ldentificatlon number of the Fishlng vessel or vessels benefitilng fronl
the subsldy; and

(u) catch data by species or group of species ln lhe fishery for whlch the subsidy
is provided.rs

8.2 Each Member shall notify the Commlttee ln wrlting on an annual basls of a llst of vessels aod
operators that lt has afflrmatlvely determlned as havlng been engaged ln IUU fishln9,

ARTICLE 7: TECHNICAL ASSISTANCE AND CApACITy BUILDTNc

Targeted technical assistance and capaclty bullding assistance to developing country
Members, lncludlng LDC Members, shall be provided for Ure purpose ol lmplementation ol the
disclpllnes under this Agreemeot. In support of thls asslstance, a volunLary WTO funding mechanism
shall be establlshed ln cooperation wlth relevant internaUon;l organlzaflons such as the Food and
Agrlculture organlzatlon of the LJntted Nauons (FAo) and lnternauonal Fund for Agricultural
Development. The contrlbutlons of WTO Members to the mechantsm shall be excluslvely on a
voluntary basls and shall not uultze regular budget resources,

r! For the purpose ofArLlcle 8.1, Members shall provide this l[formatlon ln addltion to all the tnformaiton
reclu,red under Arucle 25 0F the scM Agreenrent and as s pulnted ln 6ny questionnalrc u lized by the
SCI'l Comntlttee, for example G/SCM/6/ReV.l.

D For LDC Members, and developing country Members wlth an annual share of rhe global volume of
marine capture production not exceedlng 0.8 per cent Bs per the most rccent pubtished FAo d;tB as ctrculated
by the wTo secretarlat, the notlficatlon of tlre addltional information in thls subparagraph may be olade every
fou. yea|5,

r'The term 'shared stocks" refers to stocks that occur withln the EEZS ol'lwo or more coastol Mentlrers,
or both wltlrln thc EEZ and ln an area beyond and adJacent to lt,

rs For nlultispecles tisherlas, a Member lnstead nray providc other relevaDt and avaitable cntch dnta.
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8.3 Eacil Member shall, wi[hln one year of the date of entry into force of thls Agreement, inform
thc Commlttee of measures ln exlstence or taken to ensure the implementatlon and admlnistratlon
of tlris Agreenrent, lnciudlng the steps taken to lmplement prol bltlons setoutln Artlcles 3,4 and 5.

Eaclr Member shail also promptly tnform the Commlttee of any changes to such measures thereafter,
and oew measures taken to lmplement the prohlbltlons set out ln Artlcle 3.

8.4 Each Member sllall, wlthln one year of the date of entry lnto force of thls Agreement, Provide
to the commlttee a descrlptlon of lts flsherles reglme wlth references to its laws, regulatlons aod

administrauve procedures relevant to thls Agreetnent, and promptly inform the committee of any

modtflcations thereafter. A Member may meet thls obllgatlon by provldlng to the comnrlttee an up'
to-date electronlc llnk to the Member's or other approprlate official web page that sets out this
lnformatlon.

a.7 Members recognize that notificatlon of a measure does not preJudge (a) lts legal status under
GA'TT 1994, tlie SCM Agreemeot, or thls Agreement; (b) the effects of the measure under the

SCM Agreement; or (c) the nature of th€ mcasure ltself.

8.8 Nothlng in thls Article requlres the provlslon of confidcntial lnfornration,

8.5 A Member may request addltlonal Informatlon Fronl the notlfylng Member regardlng the
no flcaUonr and tnformation provided under this Artlcle. Thc notlfying Member shall respond to that
request as qulckly as posslble ln wrltlng and ln a comprehensive manner. If a Member considers that
a notiflcation or infomratlon under this Artlcle has not been p.ovlded, the Member may bring the

matter to the attentlon of such other Member or to the Conlrnittee.

8.6 Members shall notlfy to the Commlttee ln wrltlng, upon entry lnto force of thls AgreenteflL,

any RFMo/A to whlch they are partles. Thls notlfication shall conslst of, at least, lhe text of the legal

lnsirument lnstltutlng the RFMO/A, the area and specles under lts competence, the lnformation on

thc status of the managed fish stocks, a descriptlgn of lls conservatlon and manaqement measures,
the rules and procedurLs governing lis IUU fisirinq determlnatlons, and the updated lists of vessels

ancl/or operatbrs that lt h1s determlned as havlng been engaged ln IUU fishlng' This notificatlon
may be presented elther Indlvidually or by a group of Members.16 Any changes to thls lnformatlon
sha|t be nottnea promptly to the Comml$;e. ihe Secretarlat to tha Commlttee shall malntaln a list

of RFMO/A5 notifled pursuant to thls Artlcle.

ARTICLE 9r INSTITUTIONAL TTRaANGEMENYS

9.1 There ls hereby establlshed a commlttee on Fislteries subsldics composed of representatlves
fronr each of the Members. The commlttee shall elect lts own chalr and shall meet not less than

twicc a year and otherwise as envisaged by relevant provislons of thls Agreement at the reqtlest of

any Member. ].he Commlttee shall carry out responslbllltles as asslgned to lt Under this Aqreement
or'by the Members and lt shall afford Members the opportunlty of consulting on any matter relating

to the opera on of thls Agreement or the furtherance of lts objectlves. The wTo secretarlat sllall

act ds the secretarlat to the Commlttee.

g.2 The conrmlttee shall ex;mlne all lnFormatlon provlded pursuant to Articles 3 and I ahd thls

Artlcle not less than every tl,\,o years.

9.3 The Commlttee shall revlew annually the lmplementatlon and operation of thls Agr€cment,

taklng into account the objectlves thereof. The conlmlttee shall lnform annually the councll for Trade

In Go;ds of developments durlng the period cdvered by-such reviews.

16 Thls obllgaUon can be met by provlding an up-to-date elecronic llnk to the notlfylng llembe/5 ()r other

approprlate offlclal web page that se[s out thls lnformation.



9.,4 Not later than five years after the date of entry lnto force of thls Agreement and every
three 

-years thereafter, the Commlttee shall revlew the opera on of thls Agre;ment wllh a vlew to
identifying all necessary modlflcations to lmprove the operauon of thts 

-lgreenrent, 
taktng lnto

account the objectlves thereoF. Where appropriate, the Contmlltee may submlt to the Counc For
Trade ln Goods proposals to amend the text of thls Agreement having regord, tnter a[a, to lhe
experience qalned in lts lmplementaUon.

9.5 The Commlttee shall malntaln close contact wlth the FAO and wlth other relevant international
organizaLlons ln the field of the fisherles management, lncludlng relevant RFMO/A5.

ARTICLE 1O' DISPUTE SETTI-EMENT

10.1 The provlslons of Artlcles XXII and XXIU of the GATT 1994 as elaborated and applted by the
Dispute Settlement Unde.standlng (DSU) shall apply to consultaflons and the settlement of dlsputes
under thls Agreement, except as otherwtse spectfically provlded hereln.l,

10,2 Wlthoul prejudice to paragraph 1, the provlslons of ArHcle 4 of the SCM Agreementr0 shall
aPply to consultatlons and the settlement of dlsputes under ArHcles 3, 4 and 5 oF thls Ag.eement.
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ARTICLE 11: FINAL PROVISIONS

11.1 Except as provided In Artlcles 3 and 4, nothing ln this Agreement shall prevent a Memberfrom
grantlng a subsldy for dlsasterre rellef, provided that the subsidy is:

(a) limlted to the relief of a particular disaster;

(b) llmlted to the affected geographlc area;

(c) time-llmited; and

(d) in the case of reconstructlon substdles, ltmtted to restoring the affecled fishe.y, ancl/or
the affe<ted fleet to lts pre-dlsaster level.

11.2 (a) Thls Agreement, lncludlng any flndlngs, recommenda ons, and awards with respect
to thls Agreement, shall have no legal lmplicatlons regarding territoriat claims or
dellmltatlon qf maritlme boundarles.

(b) A panel establlshed pursuant to Artlcle 1O of this Agreement shall make no flndings
with respect to any clalm that would require i! to base lts flndlngs on any asserted
territorial clalms or dellmitation of maritlme boundaries.zo

11.3 Nothing ln thls Agreement shall be construed or apptied ln a rnanner whlch wlll prejudtce the
Jurisdlctlon. rights and obllgatlons of Members, arlslng under lnternational law, includlng the law of
the sea-71

11.4 Except as otherwlse provided. nothlng ln thls Agreement shall lmply that a Member ls bound
by nleasures or declslons of, or recognlzes, any RFMO/AS of whlch lt ls not a party or a cooperatinq
non-party.

rr slbparagraphs 1(b) and 1(c) of Arrtcte XX I of the GATT 1994 and Article 26 of the DSU rhall not apply
to the settlement ol dispuLes under thls Agreenlent.

'd For purpos6 of thls Artlcle, the term 'prohiblted subsldy' l,r Artlcle 4 of the 5Cl4 Agreement refers to
subsidies subre.t to prohtbition tn Arlcte 3, Arucle 4 or Arflcte S of thts Agreement.

ro For greater certainty, this provision does not apply lO economic or financlal crlses.i' Thls llnrltatlon 6hall also apply to an arbltrator est3btirhed pursuant to Ar(cle 2S of ure
Dispute Settlement Understandinq.

'r lncluding rules and proccdurcs of RFHO/AS.

I



WT/MIN(22)/33 . tffl I V LL44

-9-

11.s Thls Agreement does not modlfy or nulllfy any rlghts and obllgauons as provlded by the

SCM Agreemsnt,

ARTICLE i2! TERMINATION OF AGREEMENT IF CoMPREHENaM DISCIPLINES
ARE NOT ADOPTED

If comprehenslve dlsclpltnes are not adopted wllhl four ye.rs of the entry lnto force of
thls Agrcemint, and unless otherwlse declded by the Gener6i Councll, thls Agreement shall

stand lmmedl.tely termlnated.
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''ffiir, 'ly

t RDPUIIi,IC OT I(I,NYN

MINISTRY OII II'IVESTN{],N,I'S' ,fRADI, AND INDUSTRY
S'IN1'I.) DDPARI'IU DI\J'I' IrOR'TRADE
O.fficc o-f tltc )-rinciital Secretarg

lct.ph.rn.:. .r5,1.(O,?0.;t.]l I,i' 1,,!, 4

vrh rve\', ll.trlq ltoIjc
trrroil trr,lr (le.lltA(.a.(1., 1,.,r rltr/l,r l, ..tiIaitrr,,rr
l'rlr.n rcplyln9 plcotc q!r,r(.

I PO:t., t(.)?rttl
t(tlrYrrltr. i\,ulut

r.O lor !C410 . inlC'.,
cto rJA[o!l . [Ulll\

Itcf: MlTl/SD]'/Dl' l /l()/l ( i/r) Datc: lO'f )un':. 2()24

lr4r. Samuel Njorollr:. CllI
Clcrl: of lhc N.rtion;l As,:rnLrly
NnlRout

Dear (/a/, o! /.1c i,i:tir':..1 :4.t.tc,nkl

R^TIFICATION Ol:'l'l ll: $:l)f(LD TRAI)I'(.)rlc/,t'lr,/Al'lohl A6tt[tMl:l'lT ON l-lSl-l[ltlfs
sUBsIDIES

Tt1c Agrccmcrrt ol / i\1..-' , , 5:rbridics \... \ , : i'l :,-l :l ancl ;rrJoptct'l dttlit:3 the l2' Wcr:ld

Tr.rde'brganiza I ir.,r, (\)21,.)) tv.lirlirtcrial , ,'. i,.11,rr,. (MCllt) lrr:lci itr Cri.:trct,a, 5r,;ilu crl.:nd

On 17," Jtrne 2O)-i,. 'l lrt: irr,rirr olljr:ciivt: i ll .'\lirr', ;llcllt lt lo lafe6rtard tltc v'rorlr-l ; rcar,

oceanJ rlod marirtc rt,.,,:tr'ci:! ((Jr J)ortcrii./'1,)' l.'r()rrlc lillS ltrrtainatrlc anrJ relpol.ltibl': fislring

pracliceJ throu6lr lrrcvcrrtinll overfirlrirtl; .,tltl ov'-'rcapacity. 1'ltc AgreemCnt reqtrirct

iafification by at l,:att tr,vo.tlrirds of lhc (,;1( ltLrnrlr"'-l and rixty'fotrr (164) \X/TO tnetttber:

for it to enter into rorce. Ily 122'{ May 2O?-1, rcvcrrl;"lix (76) mcmbcrl had alrcady rartilied.

Kenya recognize, tlre critical role lhat rrrriaitt.rbll, fillrcrics pl.ry in food tectr(ity. povcrly

alleviation. inr1 thc prescrvltion of malirre lriocli'.rcrlity. This Agrccnrenl ir in (oncurrcnce

with Kenya's nalionnl inlcrcrtJ and is .'r si1',nific,rrrt ttcp towards achieving tlrcse lharr:<J

objectivel. Other cftectr of tho Agrecmcrii uzill bc rlcluction in tradc diltoriion. avoidancr.:

of filh trade dirruption ancl cnluring turt,rir)nLrilily of tlre filhing lndustry.

The Cabinet Secretary for Inve:tments, 'l :ad.: an,l lrlduJtry. jointly ',.vitlt thc Prirne c-abirrel

Secretary & Secretary for l:oreign & DiarPora r'..lfirirs: lhc Cablnct Secretary for lvlinin6. lSlue

Economy & Maritinie Affairy: the Cabinel Jc;rt't. tr,' for lhe National l reasury f. licor^'r:rnir

ptannin6: and tlre At tc) t,.ry-fJcncra I prci'Jnl,-o a (..r1-'irret lr4cnlora t:dtrrn CAB (2'1)58 t r,, tlt'-:

Catrileiduring lhc 4'' Cairirrcl MectinS'7r):1 rrrl I otr 23" April, 2O24. 'l-lre Mernr'r'r ttr.ir tnt

Jouglrt to apprise tlre Cal>irrel on thr. sil,,ritic,rri(.e o[ the \Uorld -l r.rcl,l Orl',<lniralit.itr

Agrecment on Fislrcries Srrhsidies an(l furlher leel: Cat:irrel .lPproval for Kr:nya to ratilY lh(l

Agrcemenl.

Tfie Cabinet (onsilk'rcr-l i:n(! .i[)[)rovcd ll,:n]l t rirl.i[rcation of lhe Agrecment. Tha C.;:brnet

further dirccted tht' Cal,:inct Sccrelaries f''1i lrrvc!:rYr?ntt. 'f radc and lndustr/: lviinini lllurr

Economy & Maritim? /rffairs: Foreigrl 6' Dia'p '''ra Aflairs: lhe Naiional T;a:':rrr'1 6'-

Economic Planning:;rrr<l itre Al torttey'C'-'t:*'a i tc (':1l:u the necc"ary aclioil'
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