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1.0 PREFACE

Mr. Speaker Sir,

I'he Public Invcstments Comrnittee is a Select Committee established under Standing

Order No. 206 and is rcsponsible for thc examination of the working of public

investrnents.

The Committee shall however not examine:-

(r) N{atters of maior government policy as distinct from business or commercial

functions of the public investments;

(b) Nlatters of day-to-day administration; and,

(.) Nlatters for the consideration of which machinery is established by any special

starute under which a parricular public investrnent is established.

'I'he procedurc of a Select Committee and other rclated matters thereto is covered under

Standing Order No. 113-203. The Committeehas power, under Ardcle 125 of the

Constjrudon, National Asscmbly powers and Privilegcs) ,\ct (Cap. 6), the Statc

Corporations Act (Cap. 446) and the Public ,\udit .,\ct, 2003, to summon rvitnesses,

examine them on oath and receive evidence.

T

I

1

1.1 Mandate of the Committee

"fhe Committec is mandated to:-

(r) Examine the reports and accounts of the public investments;

O) Examinc the reports, if any, of thc Auditor-(]eneral on the public invcsunent;

(c) Examine, in the context of the autonomy and cfficicncy of the public investments,

whether the affairs of the public investments, are being managed in accordance

with sound financial or busincss principles and prudent commctcial practices.
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2 Committee Membership

he Committce comprises of the following Nlembers:-

(1) Hon. Adan W. Keynan, CBS. N{P

(2) Hon. Kjmani Ichung'wah, N{P

(3) Hon. Francis Mwanzia Nyenze, EGH. NfP

(4) Hon. (Dr.)Oburu Oginga, NIP

(5) Hon. (C.P.A.)'l'homas Ludindi Nlwadeghu, NIP

(6) Hon. Adan M. Nooru, NfP

(7) Hon. N{ithika Linruri, I\fl)

(8) Hon. Wafirla Wamunyinyi, NIP

(9) Hon. Fllias Bare Shill, N{P

(10) Hon. Sammy Nlwaita, MP

(1 1) Hon. (Dr.) Paul Otuoma Nyongesa, EGH. I\{P

(12) Hon. John Olago r\luoch, N{P

(13) Hon. (Eng.) John Kiragu, N{P

(14) Hon. (IIajor) (X.td) John Waluke Koyi, I\fP

(15) Hon. r\bdullswamad Sheriff Nassir, NIP

(16) FIon. Beatrice Nkatha Nyag, HSC.NIP

(17) Hon. Bernard Munyrvoki Kitung, N{P

(18) Hon. Chrisanthus Wamalwa Wakhungu, llIP

(19) Hon. Cornelly Serem, N{P

(20) Hon. Eiidius Njogu Barua, Irfl)

(21) Hon. Irungu Kang'ata, N{P

(22) Hon. Johana Ngeno, NIP

(23) Hon. John N{uchiri Nyaga, tr{P

(24) Hon. John Oguru Omondi, NIP

(25) Hon. Korei Ole I-emein, NIP

Chairperson

- Vice Chaiqperson
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(26)

(27)

Hon. Nfary Sally Keraa, NIP

Hon. Onesmus Nluthomi Njuki, NIP

1.3 CommitteeProceedings
'Ihe Committce held eight Sittings in which it closcly cxamined and heard cvidence from

witnesscs. f'he minutes of thc Committee are hcreto annexed and copics of the Hansard

rcport may bc obtaincd at the National Assembll' Library.

In its inquiry into whe ther or not the procuremcnt of KPC Line I Capacity

Enhanceme nt Pro je ct (N{ombasa to Nairobi Pipcline) by Kl']C rvas managed in

accordance with sound busincss principles, prudent commercial practices, public

procurcment laws, the (lommittcc heard and receivcd both oral and written cvidcncc

from the Nlanagcment of Kenya Pipeline Company; NI/s Kalpataru Power

'I'ransmission; N{/s China Wu Yi Company Limited and the Public Procurement

Oversight Authority.

'fhe Committee had also invitcd the management of i\I/s China Pctroleum Iingneering

Construction Company and NI/s 'Zakhem International Construction I-imited but thev

failed to appear before it.

'-['he records of eyidence adduced, documents and notes received by the Commincc

form the basis of thc Committce's observations and recommcndations as oudined in the

report and can be obtained in the Hansard reports of thc Committee availablc in

Parliament's I-ibrary.

'l'hcse observations and re commendations, i[ takcn into account and implemented, will

enhancc accountability, cffectivencss, transparency, efficiency, prudent investrnent and

3
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financial management in statc corporations and the public invcstrnents sector as a wholc

and guide in furure procurements.

1.4 Committee'sGeneralObservations

The section below provides a summary of thc Committce's observations on the

Procurement of KPC Line 1 Capacity Enhanccment Proicct (Ilombasa - Nairobi

Pipel-ine)under Tender No. SU/Q'I'/032N13: -

1.4.1

1.4.2

t.4.3

The Kenya pipeline company (KPC) Linc 1 Capaciry Enhancement Pro ject

(,\lombasa - Nairobi Pipeline) is stratcgic not only' for the long-tcrm financial

stability of the company but also for cnsuring rcliablc and adequate supplv of

petroleum products to the country (Kenya) and thc land-krcked countries of

Uganda, Rwanda, Burundi and parts of the l)cmocratic Republic of Congo.

The replacement of the pipeline, oncc implcmentcd according to specifications,

will ensure: -

(i) T'hc projccted demand of petrolcum products in Kenya and in the I'lastern

,\ frica rcgion up to year 2044 is met.

(ii) Sustained, reliable, efhcient supply and distribution of refined pctroleum

products in linc with region's growing demand up to the ycar 2044.

(iii) Reduced shortages of fuel for the domestic and e xport market occasioncd

by lcakages and pipe bursts of thc old pipelinc.

(iv) Reduced road damage and cnvironmental pollution causcd by road tankers.

N{/s Zakhem International Construction Ltd, the company that was awardcd thc

tendcr, had met thc competence rc<luircd in tcrms of tcchnical capabilitl',

experience and rcsourccs (financial and human resource) to undcrtake thc project,

in addition to having tl-re advantage of having constructcd the samc pipeline in

1972. The pipcline has lastcd for 36 years ftom thc initial plan of 25 years.

4



t.4.4

1.4.5

1.4.6

NI/s Rich Productions Lirnited filed a judicial rcview of thc Exprcssion of Interest

(EOI). 'l'hc casc was dismisscd because <-rf material non-disclosure by thc

petitioner and the (lourt's view was that the company lacked the rcquisite

expcriencc and financial capacity to tendcr for the construction of the pipeline.

'fhcre were two administrative reviews by thc Pubtc Procurement ,\dministrative

Revicw Board pPr\RB) by N{/s Kalpatanr Power 'l'ransmission I-imited and NI/s

China Petroleum Iingineering & Construction Company challcnging the award o[

thc tender to the successful bidder, but both cascs were dismissed for lack o[

proof of breach of any of thc provisions of the Public Procutcment and Disposal

Act, 2005 or thc Public Procurcmcnt and Disposal Regulations, 2006 and .,\rticle

221 <>f thc Constitution.

,\ftcr thc PP,\RB rcviews and thc High Court's iudgment, no party has since

raised any further qucrics in relation to the tcndcr. Thc PPARB and the High

court rulings are attached as Annex l and2 respectivcly.

1.5. Committee'sRecommendations

From the evidence adduced (oral and written) and the observations, the

Committee recommends that:-

1.5.1. Kcnya Pipelinc Company (KPC)should implcment thc Proiect and cxpedite thc

capacity cnhanccment and cxtension of the pctrolcum products pipclinc to othcr

dcscrving areas not covered by the current Pipclinc.

1.5.2. KPC should ensure that the pipelinc capacity enhancemcnt is constructed

according to the required engineering standards, design spccifications and bid

price of USD 484,502,886.40 and further cnsurc that the projcct meets the

projected capacity and desircd nceds.
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1.5.3. KPC should increase thc storage capacity for petroleum products at various pump

stations so as to reduce transport of petrolcum products by road in order to

reduce damage to the roads and environmental pollution caused by road tankers.

1.5.4. i\{/s '/.tkhem International Construction (,ompany Ltd carries out its obligation

of constructing the pipeline with due diligence, cost effectiveness with no

variations to the bid price of USD 484,502,886.40 and in a timely manner.

1.5.5. The procuring entities should consult widely and especially with the Officc of thc

Attorney General during the procurement process and in particular to seek advice

before contracts are signed.

1.6. Acknowledgement

'l'he Committee wishes to record its appreciation to the Officc o[ the Spcaker and thc

(llcrk of the National ,\ssembly for facilitating the rvork of thc committcc in

fulfillmcnt of its mandate. 'I'hc Committee is also gtatcful to all thc witncsses who

appearcd and adduccd evidencc before it. Iiurthcr, the Committe e is gtateful to thc

staff of the National Assembly, Kenl'a National ,\udit ()fficc, thc Inspectorate oF

State Corporations and thc National 'I'reasury for the scrvices thev rendcrcd to tl-re

Commince. It is their commitment and dedication to duty that made the work of the

(lommittce and production of this Report possible .
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ADOPTION OF THE SPECIAL REPORT OF THE PUBLIC

INVESTMENTS COMMITTEE ON THE PROCUREMENT PROCESS

oF KET.IYA PIPELINE COMPAi.IY LTD. LINE I CAPACITY

ENHANCEMENT PROJECT (MOMBASA . NAIROBI PIPELINE)

\\'c the ltembcrs of thc l\blic lnvcstmcnts Committcc hevc, pursuent ro Stendmg

Ordcr 199, adoptcd this Rcpon and hcrrby ef6x our signrruEs ro af6rm our

approval and confirm its ,ccurecl, velidin and authcndcir)-.:

(l) Hon. r\rhn Vchlive Keprn, OBS, l{P

(2) Hon. Anthooy Kimeni lchung'ureh, l\{P

(3) llon. l:renos I\tnrenzjr N1'cnze. E,.G.H. tlP
(.1) llon. (Dr.) ()buru {)ginge. IrfP
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(I) llon. Frenldin l\lithik linruri" !\lP

(8) l{on. .\thenas \)9efule Wemuovinri, l\IP

(9) Hon. ELtas Barc Shill, ftP

(10) llon. Semml'Silrs Komcn l\turiu, \lP
(l l) I krn. John Olego Aluoch, IIP

(12) I lon. (Dr.) Prul Oruomr Nyongesa. l':Gll IIP

(13) I lon. (Iing.) John Kingu, II.P

(14) llon. (lrlaiot) (Rtd.) John Wdukc Kori, l\lP

(15) Hon. :\bdullru,emed Sheriff Nassir, l\lP

(16) Hon. Rcatricc Nkathe Nyege, HSC, I\fl)

(17) [Ion. Bcmerd lUuoyvoki Kirungl i\tP

(18) llon. Chrisenthus Wemdu'a Wrkhungu, trtP

(19) Hon. Comelly Scrcm, IrlP
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Mr. Speaker,

On behalf of the Nlembers of the Public Investments Committee, I beg to table the

Special Report of the Commiffee on t}re Procurement of KPC line 1 capaciry

enhancement project (1\Iombasa-Nairobi pipeline) pursuant to Standing Order 199.

0,, ^ASign:

HON. A-DAN. W. KEYNAN, CBS, MP

CHAIRPERSON, PUBLIC INVESTMENTS COMMITTEE

Date
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I
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Hcm. lrungu lirng rte. l\fP

Hon. Johanr Krpy.tpt Ng cno. IrlP

llon. John l\tuchrd Nyaga. I\lP

Hon. John (\uru ( )mondt lrlP
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2.0

2.1

BACKGROUND

2.2

'l'he Kcnya Pipeline Company (KPC) Iimited is a State Colporation established

on 6'h September, 1973 under the Companics Act (Cap 486) of the Laws of

Kcnya. The company's operations are also govcrned by relevant lcgislations and

regulations such as the Public Procurement and Disposal Regulations, 2006.

'I'he main objectivc of setting up the company was to provide efficient, reliable,

safe and cost cffective means of transporting petroleum products from Nlombasa

to thc hinterland. In pursuit of this obiective, the company constructed pipelinc

nctwork, storage and loading facilities for uansportation, storagc and distribution

of petrolcum products.

1'he company's other mandatc includes:

a) 'l'o build a pipelinc for the conveyance of petroleum or petrolcum products

from Nlombasa to Nairobi.

b) To own, manage or opcratc such pipelines and any other pipelines and

associated ancillary facilities.

c) 'l'o markct, proccss, trcat, deal in petroleum products and other products and

goods and provide ffansport and other distributive facilities, oudets and

scrvices in connection therewith.

I{PC startcd its operations in 1978 after installing a 14-inch diameter undcrground

pipeline from l\Iombasa to Nairobi. 'fhe pipcline is about 450 km long.

I'he purpose of the pipcline is to transport refincd pctoleum ptoducts from

Nlombasa to the hintcrlands for local usc and further tansfcr to neighboring

countries of Uganda, Democratic Republic of Congo, Rwanda, Burundi,

Northern 'fztnz.aria and Southern Sudan by road.

'I'he pipeline operates with eight pump stations locatcd along tl're pipcline and

each pump station has two pumps rated at 440m3 /h. It is operated by running

either one or two pumP sets per station, depending on the demand for the

product.

2.3

2.4

2.5

2.6
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2.7 '1'he Nlombasa to Nairobi Pipclinc was dcsigncd with a flow rate of 880m'/h,

which had been projected to mcet the product demand up to 2018 and bcyond.

2.8 Bctween the year 1990 and 1993, KPC cmbarked ofl a new project to extend thc

pipeline to the Western Kenya 'fowns of Nakuru, Kisumu and Eldoret. Thc 14-

inch llombasa to Nairobi Pipeline is refcrred to as Iine I, Nairobi to Eldoret

pipeline is commonly rcferred to as Line II, while Sinendet (50 km after Nakuru)

to Kisumu Line is refcrred to as Linc IIL 'l-he pulposc of construction of thc

pctrolcum pipclincs was to case stre ss on thc national road network by road

tankers, to transp()rt the products faster, economically and safcly taking spccial

care of thc environmcnt.

2.9 'I'he Western Kenya Pipeline Ijxtcnsion $VKPI) was dcsigned for a flow rate of

220m3 /h but the initial installed capacity rvas 160mr/h with 3 pump stations at

Nairobi-PS21, Ngema-PS22 and Nakuru-PS24. During thc lust ninc ycars of its

operation, demand increascd significandy and the pipcline reached its threshold

leading to the installation of the trIorendat Pump Station -PS23 in 2003 in order

to achieve the designed opcrating flow rate of 220m3 /h.

2.10 Whilc thc \(KPE had reachcd its ultimate capacitl', the demand continucd to

increase cspecially for export products. 'l'he export trucks werc allowcd to

transport ptoduct from Nairobi thus exposing the road nerwork to the very risk

and damage that the initial intcntion of installation of d're pctrolcum pipclinc

network was meant to addrcss.

2.ll Bctween 2005 and eady 2009 Line 1 capacity was cnhanced by building four ncw

stations bctwccn Nlombasa and Nairobi in order to improve on the initial installed

capacity of 440 m3 /h to the ultimate capacity of 880 m'/h. liour stations of PS2-

'l'aru, PS4-N{anyani, PS6-Nlakindu and PS8-K<>nza wcte commissioned on 26'h

Novcmbcr, 2008 to mcet the dcmand that is projected by 2030.

2.12 I(cnya and the region at large has been experiencing a sustained economic growth

and as a rcsult demand fot petroleum products for the last threc decades increased

11
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necessitating improvement of the initial capacities providcd by the fust pipeline

networks.

2.13 In October 201 1, KPC announced a ctll for tenders for a consultant to carry out

dctailed engineering design, prepare tender documcnts, and supervise

implementation of the pipcline rcplacement project from Nlombasa to Nairobi.

2.14 'Ihe consulant designed a replacement pipeline optimizing the use of the existing

pipeline facilities to mcet thc growing demand. l'he consultant also caried out a

technical and financial evaluation to determine the optimal pipe size coflsidering

the demand for petroleum products in the region. 'I'he pipcline shall be tied into

four ncw pumping stations and subsequently decommission the existing pipeline.

2.15 KPC is to constrirct a new pipeline from Nlombasa to Nairobi to replace the

existing Line-l. "I'hc proicct is strategic not only for thc long-term Enancial

stability of the companv but also for ensuring reliable and adequate supply of

pctroleum products to wcstern Kenya and the land-locked countries including

Rwanda, Burundi and Democratic Republic of Congo among otlers.

2.16 1'he replacement of thc Pipeline is intended to:-

(a) Help meet the projcctcd demand of petroleum products in Kenya and in

the Eastern r\ frica Region up to the yex 2044.

@) Ensure sustained, reliable, efficient supply and distribution of reFrned

petroleum products in line with the region's growing demand up to the

year 2044.

(c) Reduce shortages of fuel for the domestic and cxport matket occasioned

by leakages and pipc bursts of the old pipelinc.

(d) Reduce the number of tankets on the roads thcreby reducing road

damage and cnvironmental pollution.

2.17 1'he scope of the project is to supply, deliver, construct and commission a suited

pipeline stze 20" diameter pipeline including laying of Iribre Optic Cable (FOC)

within the KPC's ROW (R.ight of Way) from Nlombasa to Nairobi, optimize the

t2



usc of cxisting stations including the associated works and augment the system to

allow for new facilitics in thc cxisting stations, including four pump stations (?S1,

PS3, PS5, PS7), four tcrminals (PS9, PS10, PS12 and PS14, and fout furure pump

stations ("S2, PS4, PS6, PS8). In addition, the projcct includes the upgrade of

existing fitefighting systcms in cxisting stations and dcsign of new [refrghting

systcms for new stations. 'I'he multiproduct pipclinc is to be laid alongside the

existing 450km line from }lombasa to Nairobi.

13



3.0. EVIDENCE BY WITNESSES

3.1 EVIDENCE BY THE KEI\TYA PIPELINE COMPANTY LIMITED
trtr. Charles 'I'anui, Nlanaging Dircctor, KPO appearcd bcf<rrc tl-rc Committcc on 8'h Julv,

2014 to adduce cvidcnce on thc procurcments pr()ccss <>f the llombasa - Nairobi

pipcline replaccnrcnt project. 'I'hc submission by I(P(- is attachcd as Annex 3. 'lhe

Nlanaging Dircctor informed the Committcc that:-

3.1.1

3.1.2

3.1.3

The tender was first advcrtised in the local dailies on Wednesday 16'h January,

2013 for the construction of the proposed Nlombasa - Nakobi Petroleum

Products Pipeline Project, and was closed on 28'h liebruary, 2013. Irorty (40)

Expression Of Interest (EOIs) were submitted and underwent evaluation, after

which thirteen (13) firms were shordisted to proceed to the next stage of

tendering i.e. Request for Proposal Stage (R.FP).

The Procuring Entity's tcnder Committee at its Sitting of 1 6'h April, 2013

approvcd thirteen (13) shordisted firms to procecd to the RFP stage. Both the

successful and unsuccessful firms were informed of the outcome vide letters

dated 25'h ,\pril,2013.

'Ihe following thirteen (13) firms were prequalified:-

(r) ZakhemlnternationalConstructionLtd;

6) China Petroleum and Engineering & Construction Company;

(ltl) PuniLloyd;

(iv) Samsung & CT Company;

(9 Denys NV Infrastrucrure Iinergy -JV;

(vi) Daewoo E&C;

(vii) Avic Intemational Holding Company ard Z'I'PI'. Consortium -JV;

(viii) Sinopec Intemational Petroleum Service;

(ix) China Wu Yi and Xinjiang Petroleum Engineering Ltd -JV

(r) Essars Projcct Ltd;

74



(xi) Saipem Business Unit;

(xii) Kalpataru Power Transmission Ltd; and

(xiii) Technofab-Gammon Consortium.

3.1.4 The RliP documents were issued to each of the 13 shortlisted firms on 5'h Nlarch,

2014. Ibllowing inquiries and rc<luests for clarification and extension by some

bidders and subsequent issuance of addenda, thc closing date of 17'h April, 2014

was extcnded to 8'h N'Iay, 2014 and subsequendy to 15'h N,Iay,2014.

3.1.5 At the closing date of 15'r' NIay, 2014, only nine (9) firms out of the thineen (13)

prequalified firms submitted their bids for the tcnder for construction of the

proposed N{ombasa - Nairobi Petroleum Products Pipeline proiect, namely:-

(1) Zakhelr. International Construction Ltd;

(ii) China Peuoleum and Engineering &Construction Company;

(iii) l']uni I-loyd;

(iv) Denys NV Infrastrucrure llnergy -JV;

(v) Avic International Holding Company and Z'I?E Consortium

(vi) Sinopec Intemational Petroleum Servicc;

(vii) China Wu Yi and Xnjiang Petroleum Ilnginecring Ltd -JV;

(viii) Saipem Business Unit;

(ix) Kalpataru Power 'I'ransmission Ltd;

3.1.6 The preliminary evaluation commenced on 5'h iVlarch , 2014.'lhe mandatory

requirements as set out in the RFP document were as follows:-

(, Certificate of Incorporation of the Company Regisuation for both local

and foreign partncr;

(ii) 'l'ax Compliance Certificate from country of domicile for both local and

foreign firms

15



(*) Tender Security of US$ 500,000 issued by a reputable bank operating in

Kenya; an

(r") Cerrificate of Registration as a conuactor in the country of operation for

foreign 6.rms and National Construction Authority Certificate for loca]

partflefs.

3.1.7 M/s Kdpataru Power Transmission Ltd and M/s Avic Intemational Holding

Company and Z fPE Consorrjum -JV consortium failed to satisfr all the

mandatory requirements and thus did not qualifu to move to technical evaluatjon

stage.

3.1.8 'l trc Board madc thc f<rllowing obscrvations ()n thc rcsponsivcne ss of each of thc

trvo tcndcrs of the biddcrs:-

16

(a)M/s Kalpataru Power Transmission Limited

(r) The company did not submit a Certificate of Regisuation as a

cofltractor in the country of operation.

G) The company provided a tender security of US$500,000 from I& l\1

Bank Ltd with an expiry date of 05/10/201.4. 'fhis accordiflg to the

Procuring lintity did not conform to the tendet security period

indicated in the tender document which required the tenderer t<r

provide a bid security which would be valid for a period of Thirty (30)

days after the validity period of 150 days.



(b)M/. Avic Intemational Holding Company andZTPE Consortium -JV
'I'he company provided a tendcr security of US$ 500,000 from Kenya

Commercial Bank with an expiq' date of 08/10 /2014. 'l'his according to the

procuring cntity did not conform to the tcnder sccurity pcriod indicatcd in thc

tendcr documcnt, wl-rich rc<luires the tcnder security to be valid for 150 days

from the datc o[ tcnder opening.

3.1.9 'l'he financial bids wcrc opened on 3'r Junc, 201,4.'Ihe sevcn bidders that passcd

the'Iechnical I'-valuation stagc submitted thc financial bids as shorvn below:-

No. Company Tender Price

(US Dollars)

Remarks

I (lhina Wu Yi and Ltd 456,855,018.00 Inclusivc of V,,\'I

2 China Petroleum and

Ilnginccring & Construcrion

Company

518,959,520.52 Inclusive of \r,\T

3 'lakhcm Intcrnarional

Construction Lirlutcd

484,502,886..10 I nclr.rsivc of \'.\'l'

Punj LLrvd 670,165,882.00 Inclusive of \',\'f

) Saipem Rusincss Unit 796,430,000.00 Inclusive of \'.\'f
Denys NV 475,866,042.00 Inclusivc of \'.\'l'

7 Sinopcc Intcrnational

Pcffolcum Scrvice

489,351,915.00 Inclusive of \'. \'l'

3.1.10 'l'he Nlombasa - Nairobi Pipeline (-inc 1) replacement project tendcr was

cstimated to cost Kshs. 53 billion and was awarded to NI/s'Zakhem International

Construction Limited. NI/s Zakhem Intemational Construction Limited's bid of

Kshs. 43 billion was lower than the engineer's estimate of Kshs. 53 billion and in

T
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l.
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3.1.11

3.1.12

3.1.13

3.1.14

3.1.15

addition the company also had the nccessary capability, experiencc and rcsourccs

to undertake the project.

Thirtcen companies were shortlistcd out of the 40 that went through the prc-

qualification process and werc notified to submit ltFP. Ninc (9) bidders submincd

thcir bid documents by thc RFP closing datc of 15th NLay 2014. 'Iwo firms

namely Kalpataru Power Transmission I-td and I\VIC International Holding

Company later failed to meet thc mandatory re<luiremcnts at thc technical

evaluation stage and thus could not proceed to financial cvaluatjon.

Scven listed companies met the minimum score of 50 pcr cent in cach quali$ring

criteria under tcchnical cvaluation and attaincd a minimum total scorc of 75 pcr

ccnt and thus procceded to Iiinancial livaluatjon. The financial bid accounted ftrr

30 per ccnt of the marks whilc dre technical aspects accountcd for 70 per cent.

After technical and financial evaluation, tI/s Zakhem Intemational Construction

Ltd rcceived a combincd score of 95.5 per cent followed by II/s China Pctroleum

F)ngineering Construction with 89.1 pcr cent, NI/s Sinopec Intcmadonal

Pctroleum Service with 84.5 per cent. N{/s China Wu Yi Oompanv with 83.1 per

cent, II/s Denny NS with 82 pcr ccnt, NI/s Puni Lloyd with 81.1 pcr cent and

l{/s Saipem Business Unit Engineering Construction rvith 73.4 per cent.

N{/s China Wu Yi was the lowest cvaluatcd in the financial aspect, but thc firm

lacked technical capacity after it jointly bid with another Chinesc 6rm, XangJing.

tr{/s Zakhem International (lonstruction Ltd had mct the competence re<1uired,

with an advantagc of having constructcd thc same pipctinc in 1.97 2; which has

lasted for 36 years from the initial plan o[ 25 ycars.
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Committee Observations

The Committee observed that:-

3.1.16 KPC accepted a bid bond by IvI/s Zakhem International Construction Ltd issucd

by l.)cobank Nigeria, in spite of their requirement of a bond from a bank

operating in the country.

3.1.17 NI/s Zakhem International Construction Ltd's bid of Kshs. 43 billion was lower

than the engineer's cstimate of Kshs. 53 billion and in addition thc company also

had the necessary capability, experience and resources to undertake thc prolect.

N{/s Zakhem International Construction Ltd's quotation of Kshs. 10 billion less

than the engineer's estimates is likely to providc an avcnue for variation o[ the

actual cost and may likely lead to an abuse.

3.1.18 IvI/s Zakhem International Construction Ltd had met the competence requfued,

with an advantage of having constructed thc same pipeline rn 197 2; which has

lasted for 36 years from the initial plan o[ 25 years

Committee Recommendation

3.1.19 I'he Committcc recommends that the procuring entity should be clear and

unambiguous in its furure advertisement for liOI and in particular clearly define

what "a bank operating in the country" actually mcans in relation to bid bonds

and whethcr it applies to local banks only or foreign-owncd banks opcraring in

Kcnya.
I
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3.2 EVIDENCE BY M/S KALPATARU POWER TRANSMISSION
LIMITED

\lr. Kishorc K<xnanduri, thc Nlanaging Dircctor, NI/s Kalpataru Powcr 'I'ransmrssion

Ltd, appeared bcforc thc Committce on 20'r' ,\ugr-rst, 201,1 to adduce cvidcnce on the

procurcment process of thc Nlombasa - Nairobi pipelinc (I-ine 1)rcplaccment proicct.

'l'hc subrnissi<rn of the company is attachcd trs Annex 4 and highlights arc as f<rllows:-



3.2.1

3.2.2

3.2.3

3.2.4

3.2.5

3.2.6

3.2.7

NI/s Kalpataru power 'Iransmission I-imited has its registcred of6cc at 101, Part

III, GIDC Estate Sector -128, Gandhinagar -38202, Gujarat, India;

I(enya pipcline Company in January 2013 invited cxprcssion of interest for the

proposed Mombasa - Nairobi Petroleum Products Pipeline Project under Tender

No. SU/QT/032N13;

I\I/s Kalpataru affirms that its submission on thc prcqualification by the

ptocuring entity rvas responsive to the set criteria and subsequendy by a letter

dated 25'h April, 2013, the procuring entity notified the applicant that it had been

shordisted for the request of proposal fot the construction o[ Nlombasa -Nairobi

Petroleum Products Pipeline;

Kenya Pipelinc Company Limited (procuring entity) breachcd sections 31 and 39

of the Public Procurement and Disposal Act, 2005 ( providing for qualification

for persons to be awarded contract and protection from discrimination in the

procurement process respectively) and t-he Public Procurement and Disposal

Regulations, 2006;

By a letter dated 26'h \lay 2014, Kenya Pipeline Company infonned the applicant

that its bid was not responsive on account of:-

(r) I'he applicant's failure to submit registration as a contractor in his country

of origin.

O) 'I"he invalidity of 'l'ender security (Bid Bond) for the required period as it

expired on 12'h October,2074, which was less than 150 days as required in

the invitation to submit request for quotation.

'I'he procuring entity failed to promote the integrity and fairness of procedure in

evaluation criteria;

'I'he Indian law permits the applicant as a rcgistered company to pcrform

contracting work in terms of its Articles 48 to 51 of the Memorandum of

Ass<iciation;
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3.2.8 -l'he Procuring Entity providcd unusual requircments to the procurcment process

one of which was that the applicant were requircd to produce " Certifcate oJ

Regislration as a contractor in the Corntry oJ operation for Foreign f rrts";

3.2.9 'L'hc procuring entity irrcgularly varied the date of submission contrary to secuon

53 of drc Public Procurement and Disposal Act, 2005;

3.2.10 'Ihe purported extcnsion of thc deadline by the Ptocuring Entiry dcalt geat harm

as the applicant had alrcady taken the necessary stcps to ensure that it had

ptocured and sccurcd the 'fendcr Sccuriw Bid Bond for USD 500,0000 from

I&NI, a reputable Bank operadng in Kenya, in which the Bid Bond was valid lor

150 days from thc datc of 'l'ender opening which had been set as 8'h NIay,2014.

'l'his was a back to back arrangement with applicant bankers in India with thc

bank in Kcnya;

3.2.11 l'he procuring cndq,'5 
^.5o, 

to extend thc dcadline by a letter on 7'h NIay, 2014 ,

twcnq' (20) hours beforc the set deadlinc, was in brcach of Section 55(3) of the

Public Procuremcnt and Disposal r\ct, 2005;

3.2.12 -I'he Public Procurement and Disposal ,\ct, 2005 is petfecdy clear at Section 31

(6) in stating that the on-ly pre- condition to be followed during the

pr()curcmcnt pfocess are those set out in the Acu

3.2.13'L'hc procedure adopted by thc Procuring Entiry in changing the submission date

and prcliminary cvaluation was not transparent and was contrary to the oblect

and spirit of Public Procurement as set out in Article 227 of the Constirution as

read together with section 2 of the Public Ptocurement and Disposal Act, 2005;

3-2.14'I'hc applicant submits that thc basis of rcjcction of its bid is contrary to the

Constirution of the Republic of Kenya, the Public Procurcmcnt and Disposal

Act, 2005 and the Public Procurement and Disposal Regulations, 2006 and as a

consequcnce thc applicant has suffcred loss and damagc by virtue of being

disqualificd based on a criteria not rccognized by law.
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3.2.15'Ihe applicant was denied its right to fair oppom:niry to compete with other

bidders on a level playing field, which has resulted in financial loss on the

applicant.

3.2.16 M/s Kalpataru Powcr 'fransmission had rcquested the Public Procurement

Administrative Review Board to review the decision of KPC dated 26'h Nllry 2014

in the 'Iender for the Procurement Construction, Testing and Commissioning of

Line I Pipeline Replacement Project, Contract No. SU/QT/032N/13.

Committee Observation

The Committee observed that:-

3.2.17 'l'he procuring entiti duly informed the biddcrs of the intendcd variation in the

date of submissi<>n and extcnsion of thc submission deadlinc pursuant to the

provisions of Section 55(3) of thc Public Procurcment and Disposal Act, 2005

Committee Recommendations :

The Committee recommends that:-

3.2.18 Kenya Pipeline Company (KPC) Ltd. should enhance its intemal staff capaciry in

order to ensure that estimates given for particular proiects do not vary

considerably from the biddets'tender price.

3,2.19'lhe procuring entity should attach more value on the nccessary capabiJity,

experience and resources requfued to undertakc the prolect in their Ilxpression Of

Interest (EOI) and in evaluation of the tenders.

,2.20 "the procuring entity ensures adherence to the Public Procurement and Disposal

Act, 2005 and its Reg,rlatjons.

.2.21'I'he unsuccessful biddets, after exhaustion of review at the PPARB or a case at

the High Court, should allow proiects to be carried out by successful bidders.
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3.3 EVIDENCE BY M/S CHINA WU YI COMPANY LIMITED

3.3.1 'fhe Nlanaging Dire ctor, China Wu Yi, l\Irs. Lily Liu, appearcd bcfore the

Committce on Vcdnesday 22"d Octob cr, 2014 to adduce evidcnce on the

Procurement of KP(l Line 1 Capacity I')nhanccmcnt projcct. She informed the

Committce tl-rat the company had no further intcrcst in the procurcmcnt of KPC

Line Capaciq, Enhanccmcnt Pro)ect and is satisfied with the ruling by the Court.

Committee Observation

The Committee observed that:-

3,3.2 Nl/s (-hina Wu Yi Company Iimitcd had no furthcr interest in the procurement

of the mattcr of KPC Line 1 Capacin'.

3.3.3 N{/s China Wu Yi Company Ltd. is a leading Chinese based company with strong

presence h Kenya and has undertaken complex and important national projects.

Committee Recommendation

3.3.4 'fhc Committee recommcnds that unsuccessful bidders, after exhaustion o[

review at the PPARB or a casc at the High Coun, should allow proiects to be

carricd out by successful biddcrs.

3.4 EVIDENCE
AUTHORITY

BY PUBLIC PROCUREMENT O\'ERSIGHT

I1r. trlaurice Juma, thc Dircctor-(]e neral, Public Procurcment Ovcrsight ,\uthority

Q']P(),\) appcared beforc thc Committcc on 26'r' ,\ugust,2Ol4 to adducc cvidcncc on thc

pr()curement pr()cess <>f thc Nlombasa - Nairobi Pipeline (linc 1) replacemcnt projcct.

'l'he submission by PPO.\ is attached as Annex 5. He informcd dre (bmmittce that:-
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3.4.1

3.4.2

3.4.3

3.4.4

3.4.5

3.4.6

The PPOA acting under its mandate urider Section 49 and i01 of the Public

Procurement and Disposal r\ct, 2005 re<luested a response from Kenya

Pipelinc Company on issues raised bv the complainant OI/s fuch lrroductions

I-imited) and documentarv cvidencc of various documents rclated to the

Expression Of Intcrest Q iOI).

'Ihe Authority on two occasions requested KPC to respond to the issues

raised including a demonstration on thc actions KPC would undertake to

address thc anomalies cited and cnsure that thc subicct I')OI is processed in

accordance with the conditions prcscribed in the tlOI document and within

thc confines of the Public Procurcment and Disposal Act, 2005 (PPD,,\, 2005).

KPC confirmed to PP()r\ that thcy had complied with all the rcquiremcnts o[

PPDA, 2005 and the project consultant was finalizing on thc tcnder

documents (RF P) to be issued to the prequalified firm. -I'he replacing of linc I

was bccause the currcnt line had excceded its lifcspan (25 years), the

maintenance costs were extremely high and was posing a hcalth hazard

becausc of thc numcrous pipe bursts.

KPC's quarterly rcport on the subicct tcndcr as pcr PPO.,\ circular No. 4/2009

on procuremcnt planning and rcporting re quircments is e xpected on 14'r'

October,2014.

NI/s Rich Productions Limitcd filed a judicial rcview of the II,OI. 'l'he case was

dismisscd bccause of material non-disclosure by the petitioner and the Court's

vierv that it was a bnefcase company with neither the rcguisitc cxperience nor

financial capacity to tender for thc construction of the pipcline.

'l'here werc two administrative reviews at thc PPARB by II/s Kalpataru Power

'Iransmission Iimited and NI/s (lhina Petrolcum lJngincering & (lonstruction

Company challenging the award of thc tendcr to the successfi.rl bidder, but

both cases were dismissed for absence of proof of breach of any of thc

provisions of the Public Procurcmcnt and Disposal Act, 2005 or the Public
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Committee Observations

The Committee observed that:-

3.4.8 ,\ judicial review case by NI/s fuch Productions Limited at the High Court was

dismissed becausc of material non-disclosure b,v thc petitioner and the court's

view that it was a bricfcase company with neither the requisite experience nor

financial capacity to tender for the construction of the pipeline.

3.4.9 NI/s Kalpataru Power 'l-ransmission l,imitcd and N{/s China Peuoleum

Engineering & Construction Company filed two separate administrative reviews at

PP.,\RR challenging the awatd of the tcnder to the successful bidder, but both

cascs were dismissed for lack of proof of breach of any of the provisions of the

Public Procuremcnt and Disposal Act, 2005 or the Public Procurement and

Disposal Rcgulations, 2006 and Aricle 227 of the Constirution.

3.4.10 'the High Court and the PPARB handlcd the cases brought before them

expcditiously.

Committee Recommendation

The Committee recommends that:-

3.4.11 l'hc prcqualification of biddcrs should bc donc with duc diligcnce so as to

exclude briefcasc companics from tcndering and going through the evaluatjon

Process.
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Procurement and Disposal Regulations, 2006 and ,\rd.cle 221 of the

Constitution.

3.4.7 Taking into account thc Public Procuremcnt Administrative Review Board's

(PPARB'$ rcvicws and the High Court's judgment, no party has raised any

further qucrics in rclation to thc tender and therefore PPOA cannot

invcstigatc oncc a casc is concluded by PPI\RB and the High Court.



3.5 EVIDENCEBYTHESOLICITOR-GENERAL

'l'he Solicitor General, N{r. Njce N{ururi accompanied by Senior Dcputl' Chief State

Counsel, lls. Roselyn Amadi appcared before thc Committec c>n 23'd Octobct, 201.4 t<t

give evidence on tlle procuremcnt of l-ine 1 Capacity Ilnhancemcnt Proiect by Kcnya

Pipeline (iompany. 'fhe submission is hereby attached rc Annex d The Solicitor General

informed the Committee that:-

3.5.1 N{/s Takhclr. International Construction Ltd was awarded the tender for

Procurement of I-ine 1 Capacity Enhancement Proiect by KPC on 3'r July,2014

aftcr technical and financial cvaluation.

3.5.2 -Ihe Officc of the -,\ttorney (lcncral was not consultcd nor rcqucsted to advise the

contract between Kenya Pipelinc Company and l\I/s Zakhem International

Construction Ltd signed on 3'd Julv, 2014 on thc procurement o[ Line 1 Capacity

Ilnhancement Proiect b,v Kenya Pipeline (-ompanv.

3.5.3 'fhe High Court dismisscd a pctition brought bcfore it sceking a declaration that

the tendct for prclcurcment of Line 1 Capaciw Enhanccmcnt Proiect by Kenya

Pipcline Company was unconstitutional, illegal and irregular.

Committee Observation

3.5.4 'I'he Office of the r\ttornev Gcncral was not consultcd nor rcquestcd to advise on

thc contract between KPC and NI/s Zakhcm International Construction Ltd

signe d on 3'd luly, 2074 on thc procurcment of I-ine 1 Capacity linhancement

Project by KPC.

Committee Recommendation

.5.5 'I'he Committee rccommends that procuring cntities should consult widely and

especially with the Office of the r\ttorney (leneral during thc procurement

proccss and in particular to seek advice before contlacts arc signed.
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4.0 COMMITTEE'S GENERAL OBSERVATIONS

From the evidence adduced, both orally and in writing, the Committee observed
that:-
4.1 'l'he KPC l-ine 1 Capacity Enhancement Proiect (Nlombasa - Nairobi Pipeline

projcct is strategic not only for the long-term financial stability of the company

but also for ensuring reliablc and adequate supply of petrolcum products to

wcstern Kenya and the landlocked countrics of Uganda, Rwanda, Burundi and

parts of the Dcmocratic Republic of Congo.

4.2 'l-he replacemcnt of thc pipeline, once implemented according to specifications,

will cnsure :-

(i) 'l'he projected demand of pctolcum products in Kcnya and in the l'lastern

,\frica Region up to the year 2044 is mct.

(ii) Sustained, rcliable, cfficient supply and distribution of tefined petroleum

products in line with region's growing dcmand up to the year 2014.

(iii) Rcduce d shortages of fuel for thc domestic and cxport markct occasioned by

leakages and pipe bursts of the old pipcline.

(iv)Rcduced road damage and environmental pollution caused by tankers.

4.3 NI/s Zakhem International Construction Ltd the compan)' that was alvarded the

tendcr had met the competcncc requircd in tcrms of technical capabiliry,

expcricncc and resources (financial and human rcsource) to undertakc thc proicct.

in addition to having thc advantagc of having constructcd thc same pipeline in

1912.'lhe pipeline has lasted f<rr 36 years from thc initial plan of 25 years.

4.4 N{/s fuch Productions Limited filed a iudicial revicw of the t'lOI. 'I'he case was

dismisscd because of matcrial non-disclosurc by the petitionct and the court's

view was that the company lacked the rcquisite cxperience and financial capacity

to tender for the construction o[ thc pipelinc.

4.5 There werc two administrative reviews at the PP,\RB by NI/s Kalpataru Powcr

'I'ransmission Iimited and IU/s China Pctrolcum Iinginecring & Construcrion
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5.0 COMMITTEE'S RECOMMENDATIONS

From the evidence adduced (oral and written) and the observations, the

Committee recommends that:-

4.6

5.1

5.2

5.3

5.4

5.5

Companyltd. challenging the award of thc tender to thc successful bidder, but

both cases were dismissed for lack of proof of breach of any of the provisions o[

the Public Procurement and Disposal ,,\ct, 2005 or the Public Procurement and

Disposal Regulations, 2006 and Artcle 221 of the Consdrution.

After the PPARB's decision and the High Court's judgment, no parry has sincc

raised any further qucries in rclation to the tender.

Kcnya Pipcline Company (KPC)should implcment thc Proiect and expedite thc

capaciry cnhancement and extcnsion of the petroleum products pipeline to other

descrving areas not coveted by the current Pipcline.

KPC should ensure that the pipeline capacigv enhancement is constructed

according to the required engineering standards, design spccifications and bid

pricc of USD 484,502,886.40 and further cnsure that the projcct meets thc

projcctcd capacity and desired needs.

KP(, should increase the storage capacity for pctrolcum products at various pump

starions so as to reduce transport o[ pctroleum products bv road in order to

rcduce damage to the roads and environmental pollution caused bv road tankers.

NI/s Zakhem International Construction Oompanv l.td carrics out its obligation

of constructing the pipeline with due diligence, cost effcctivencss with no

variations to the bid price of USD 484,502,886.40 and in a timcly manncr.

-I'he procuring entities should consult widell' and espccially with the Office of the

,\ttorney General during the procurcmcnt proccss and in particular to seck advice

before contracts arc signed.
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MINUTES OF THE sTH SITTING OF THE PUBLIC IN\'ESTMENTS
COMMITTEE HELD ON WEDNESDAY,4TU FEBRUARY,2015, IN FAFIARI

CONFERENCE ROOM, WHITESANDS RESORT, MOMBASA AT 9.30 A.M.

PRESENT
1. The Hon. Adan Wehliye Keynan, CBS' MP (Chairperson)
2. The Hon. Ftancis Mwanzia Nyenze, EGH, MP
3. The Hon. (CPA) Thomas Ludindi Mwadeghu, CBS, MP
4. The Hon. (Dr.) Paul Nyongesa Oruoma, EGH, MP
5. The Hon. Elias Bare Shill, MP
6. The Hon. Athanas Wafula Wamunyinyi, MP
7. The Hon. John Olago Aluoch, MP
8. The Hon. (lr{ai.) (Rtd.) John Waluke Koyi, MP
9. The Hon. Abdullswamad Shedff Nassir, MP
10. The Hon. Beatdce Nkatha Nyaga, HSC, MP
1 1. The Hon. Betnatd Munl'woki lCtungi, MP
12. The Hon. Chrisanthus Wamalwa Wakhungu, CBS, MP
13. The Hon. Cornelly Serem, MP
14. The Hon. Ejidius Njogu Barua, MP
15. The Hon. Irungu Kang'ata, MP
16. The Hon. Johana Kipyegon Ng'eno, MP
17. The Hon. John Muchiri Nyaga, MP
18. The Hon. John Ogutu Omondi, MP
19. The Hon. Korei Ole Lemein, MP
20. The Hon. Mary Sally I(eraa, MP
21. The Hon. Onesmus Muthomi Njuki, MP

ABSENT STITH APOLOGY

22. The Hon. Anthony Kimani Ichung'wah, MP (Vice Chaitperson)
23. The Hon. @t.) Oburu Oginga, MGH, MP
24. The Hon. Adan Mohammed Nooru, MP
25. The Hon. Franklin Linturi Mithika, MP
26. The Hon. Sammy Silas I(omen Mwaita, MP
27. The Hon. @ng.) John I&agu, MP

IN ATTENDANCE

NATIONAL ASSEMBLY

1. Mr. Nicholas Emejen
2. Ms. Susan Madtim
3. Ms. Rose Wanjohi
4. Mr. Philip Lekarkar
5. Mr. Salem Lorot

Principal Cletk Assistant I
Cletk Assistant I
Clerk Assistant II
Clerk Assistant III
Legal Counsel II



6. Mr. Joash l(osiba
7. Mr. Etick Ososi

Fiscal Analyst I
Re search Officer III

KENYA NATIONAL AUDIT OFFICE

1. Mr. Obed Chweya

2. Mr. Boniface Mul-i

Senior Managet, Audit
Senior Manager, Audit

NATIONAI TREASURY

Mt. John Munge - Accountant 1

MINUTE NO. 049/2015 PR-ELIMINARIES

'rhe chairman called the meeting to order at thirty minutes past nine o'clock. Hon. ELas Bare
Shill, MP, said the Prayer.

MINUTE NO. O5O/2015 ADOPTION OF THE SPECIAI REPORT ON THE
PROCUREMENT PROCESS OFTHE KENYA
PIPELINE COMPANY LINE 1 ENHANCEMENT
PROJECT

The Committee considered the revised draft of the Special Report on the Procurement Process of the
I(enya Pipeline Company Line 1 Enhancement Report.

The Members present thcn unanimously adopted tlre Special Repott on Procurement Process of the
Kenya Pipeline Company Line 1 Enhancement Report having becn proposed by FIon. Ejidius Njogu
Barua, MP and Seconded by Hon. Beatrice Nkatha Nyaga, HSC, MP.

MINUTE NO.051/2015 AI$Y OTHER BUSINESS

No other business atose.

MINUTE NO.05212015 ADJOURNMENT

'rhere being no other business, the chairperson adjourned the meeting at thirry minutes past
eleven o'clock.

2

sic"(d/ l.t
(Chairpcrson)

Date ,.. ro\.r.\ JP \J



MINUTES OF THE 4TH SITTING OF THE PUBLIC IN]TESTMENTS
COMMITTEE HELD ON TUESDAY,3RD FEBRUARY, 2015, IN FAHARI
CONFERENCE ROOM, WHITESANDS RESORT, MOMBASAAT 2.30 P.M.

22. The Hon. Anthony Kimani lchung'wah, MP (Vice Chairperson)
23. The Hon. pr.) Oburu Oginga, MGH, MP
24. The Hon. Adan Mohammed Nooru, MP
25. The Hon. Franklin Lintud Mithika, MP
26. The Hon. Sammy Silas l(omen Mrvuta, MP
27. The Hon. @ng.) John Iiragu, MP

IN ATTENDANCE

NATIONAL ASSEMBLY

1. Ms. Susan Maritim
2. Ms. Rose Wanjohi
3. Mr. Philip Lekatkar
4. Mr. Salem Lorot
5. Mt. Joash l(osiba

Cletk Assistant I
Clerk Assistant II
Clerk Assistant III
Lcgal Counsel II
Frscal Analyst I

PRESENT
1. The Hon. Adan Wehliye Keynan, CBS, MP (Chairperson)
2. The Hon. Francis Mwanzia Nyenze, EGH, MP
3. The Hon. (CPA) Thomas Ludindi Mwadeghu, CBS, MP
4. The Hon. (Dr.) Paul Nyongesa Otuoma, E,GH, MP
5. The Hon. Elas Bare Shill, MP
6. The Hon. Athanas Wafula Wamunyinyi, MP
7. The Hon. John Olago Aluoch, MP
8. The Hon. (A.{aj.) S-td.) John Waluke I(oyi, MP
9. The Hon. Abdullswamad Sheriff Nassir, MP
10. The Hon. Beatrice Nkatha Nyaga, HSC, MP
1 1. The Hon. Bcrnard Munyuroki I(rungi, MP
12. The Hon. Chrisanthus Wamalwa Wakhungu, CBS, MP
13. The Hon. Cornelly Serem, MP
14. The Hon. Ejidius N jogu Batua, MP
15. The Hon. Irungu Kang'ata, MP
16. The Hon. Johana Idpyegon Ng'eno, MP
17. The Hon. John Muchiri Nyaga, MP
18. The Hon. John Oguru Omondr, MP
19. The Hon. I(orei Ole Lemein, MP
20. The Hon. Mary Sally Ketaa, MP
21. The Hon. Onesmus Muthomi Njuki, MP

ABSENT WITH APOLOGY



6. Mr. Erick Ososi Research O fficer III

KEIVYA NATIONALAUDIf' OFFICE

1. Mt. Obed Chweya

2. N4r. Boniface MuIi
Senior Managcr, Audit
Senior Manager, Audit

NATIONAL TREASURY

Mr. John Munge - Accountant 1

MINUTE NO. 04912015 PRELIMINARIES

l'he Chairman called the meeting to order at thirry minutes past rwo o'clock. Hon. Mary Sally
I(eraa, MP. said the Prayer.

MINUTE NO. O5O/2015 BRIEF BY THE CHAIRPERSON OF THE SUB-
COMMITTEE

The Chairperson of the Sub-Comrnittee Hon
the Committee as follows:

Francis N,Iwanzia Nyenze, E,.G.H, MP briefed

On the matter of the Special Report on the Procurement of the Independent
Supervision Consultants for the Standatd Gauge Railway, rhe Chatpetson
requested for more time (one more day) to conclude and table the findings of thc Sub-
Committee on the matter.

On dre matter of the Statement referred to the Committee regarding the
procurement and disposal of scrap metal, scrap cast iron and sctap locomotive
materials under stores and inventories of the Kenya Raihvays Corporation
between the financial years 2008 / 2009 to 2012/ 2013, the Chairpcrson requested for
an additional two weeks ro consider and teport its findings to the Committee;

lt

111 On the matter of the Procurement Process of the Kenya Pipeline Company Line 1

Enhancement Project, the Committee repotcd that it had concluded its report and is

before the Committee for considetation and adoption.

MINUTE NO. 051/2015 CONSTDERATTON OF THE SPECTAI REPORT
ON THE PROCUREMENT PROCESS OF THE
KENYA PIPELINE COMPANTY LINE 1

ENHANCEMENT PROIECT

The Comrnittee consideted the Special Report on Procurement Process of the I(enya Pipcline
Company Line 1 Enhancemenr Rcport and made thc following amendments;

2

l.



L

1r.

All abbreviations in the draft report ought to be capruted on the Abbreviations page

and aranged in alphabetical ordet;

The 6:ll meaning of I(PC is I(enya Pipeline Company and not I(enya Pipehne

Corpotation;
The word 'leaks' on Page 3 of the Report be teplaced with 'leakages'.

The statement 'absence ofptool on page 8 be changed to be lack of proof.

The word 'timely manner' on page 8 to be deleted.

The full names of M/s Zrkhem'is'M/s Zakhem Intemational Consuuction Limited.'

'Gujmt' on page 21 to be corrected to tead 'Guiarat'.

The name 'Richmonds Productions' on page 29 ought to be cottected to read 'fuch

Productions'.

On page 28, the Attotney Genetal's tole is to'advise'as opposed to 'apptove' ptoiects.

lU.

iv.

vi.

vii.

viii.

1X.

The Comminee 6:rthet tecommended that there should be consistency in numbcring and in

the legal provisions contained in the draft Report.

MINUTE NO.05212015 ANY OTHER BUSINESS

No other business arose.

MINUTE NO. 053/2015 ADJOURNMENT

Thete being no other business, the Chairperson adjourned the meeting at thirty minutes past

five o'clock.

Signed /U:
r (Chairperson)

\\
n^,",..... \g.h. 1..$s..i. t--/.
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SOFTHEl 56TE SITTING OF TIM, PI]BLIC INVESTMENTS COMMITTEF'

IIELD ON THURSDAY 23RD OCTOBER. 2014 IN COMMITTEE ROOM 7. MAIN

PRESENT

1. Hon. Adan Keynan, CBS,MP

2. Hon. Ichung'wah, Antony Kimani, MP

3. Hon. Sammy Mwait4 MP

4. Hon. Serem Comeliy, MP

5. Hon. OIe Lemein, Korei, MP

6. Hon. 1fuffi, !'lenklin Mithika, MP

7. Hon. Nyaga , Beatice Nkathq MP

8. Hon. Kipyegon Johaaa Ngeno, MP

9. Hon. Eng. John Kiragq MP

10. Hon- Nyonges4 Otuoma Paul, MP

11. Hon. NYenze, Pt6asi5 \4\'Janzi4 MP

12. Hon. Dr. Oburu Ogurgq MP

13. Hon. Koyi, John Waluke, MP

14. Hon. Kitung, Benard Mr.rnYoki, MP

1. Hon. Shill, E1ias Bare, MP

2. Hon. Noor, Adan Mohammed, MP

3. Hon. Nyag4 John Muchiri, MP

4. Hon. Kang'ata, Irungu, MP

5. Hon. Njuki, Onesmus Muthomi, MP

6. Hon. Barua, Ejidius Njogu, MP

7. Hon. Nassir, Abdullswamad Sheriff, MP

8. Hon. Omondi John Ogutu, MP

9. Hon. Aluoch, John Olago, MP

10. Hon. Mwadeghu, Thomas Ludindi, MP

1 1. Hon. Keraa, Mary SallY, MP

12. Hon. Wafi.rla WamunyinYi, MP

i3. Hon- Wakhungu Chrisantus Wamalw4 MP

- Chairperson
-. Vice Chairperson

Clerk Assistant I'l . N{r- Aden Abdullahi

PARLIAMENT BUILDINGS AT I1.45 AM.

ABSENT WITE APOLOGY

IN-ATTENDANCE
NATIONAI ASSEMBLY

i



2. lvfr. Phitip Lekarkar
3. Mr. Eric Ososi

4. lt4r. Salem Lorot

Clerk Assistant III
Research Officer III
Legai Counsel

KENYANATIONAI AIIDIT OFFICE

Ir4r. Obed K. Chweva Senior Manager, Audit

INSPECTORATE OF STATE CORPORATIONS

Ms. Joyce Wesonga Assistant inspector General

MINUTE NO. 71612014: PRELIMNARIES

The Chair called the meeting to order at Fifty Three Mhutes past Eleven o'clock. A word of
prayer was said by Hon. Kipyegon, Johana Ngeno, M.P.

l\flNUTE NO.717t2074: CONFIR}IATION OF MINUTES

Con-firmation of Minutes of the previous meeting was deferred to the next meeting.

MINUTE NO. 718/2014: EVIDENCE BY TI{E SOLICITOR GENERAI

The Solicitor General, Mr. Njee Muturi accompanied by Senior Deputy Chief state
Counsel Roselyn Amadi appeared before the Committee on 23'd October,2014 to give
cvidence on the procurement of the Independent Supervision Consultants for the Standard
Gauge Railway from Mombasa to Nairobi by Kenya Railways corporation anrl the
Procurement of Line 1 Capacity Enhancement Project by Kenya Pipeline Corporation.

The Solicitor General informed the Committee that:-

i). ln accordance with the Public Procurement and Disposal Act, an entiry is qualified to be
awarded a contact for procurement of goods or services only ii the entity has the
necessary qualifications, capability, experience, resources, equipment aad facilities to
provide what is being procured among other criteria. These criteria are normally
contained in an Expression of lnterest @OI) request or Request for proposals (RFp)
document.

ii). The Tender's by both Kenya Railways corporation and Kenya pipeline company were
open intemationa.l tenders which had eva.luations at the technical ald financial stages and
it appears that the due legai process was followed by the two procuring entities.

2

MINUI'E NO. 71912014: CRITERIA OF AWARD OF THE TwO PROCUREMENTS



ii,). TSDyA?EC/EDON Consortium who scored the highest at the technical evaluation and

lowest at the financial bid was awarded the tender at their bid price of USD 41,184,638

VAT included. A cdntact was signed with the Consortium on 3'd June,2014'

iu). The Public Procurement Admi:ristrative Review Board and the High Court both later

upheld the. decision of the Procuring Entity of awarding the contact to

TSDVAPECIEDON Consortium.

v). In the case of procurement of Line 1 capacity Enhar:cement Project by Kenya Pipeline

Corporation, the tender was awarded to Zakhem I-ntemationai Construction Corporation

on 3'd July, 2014 after tecbnical and frnancial evaluation.

vi). The High Court also dismissed a petition brought before it seeki:rg a declaration that the

tender for procurement of Lhe 1 capacity Enhancement Project by Kenya Pipeline

Corporation was unconstitutional, illegal and irreguiar.

The Cornmittee observed that:-

i) Kenya RaiJways corporation awarded TSDVAPECIEDON Consortium the tender for

lndependent Supewision consultants for the Standard Gauge Railway based on a

distorted fi-nancial bid it submitted.

TSDyAPEC/EDON Consortium may have quoted too low for consultzncy and

supervision contract knowing that a sum of Kshs- 9,382,963,974.65 meant for the

Consultancy Services was hidden in the main contract between KRC and CRBC'

The actual cost of the Consultancy Services is Kshs 13,007,212,118'65

TSDVAPECIEDON's bid of Kshs. 3,624,248,\44 (uSD 41,184,638) plus the amount in

the main contract of Kshs. 9,382,963,974.65 which is the amount that had been set aside

in the main contnct between KRC and CRBC for the purposes of supervision of the

construction of the SGR.

TSDUAPECIEDON Consortium lacks adequate and necessary qualifications, capability,

experience, resources, equipment and facilities to provide what is being procured, APEC

being an engileering company while EDON is an architectural company'

iD

iiD.

iu)

ln the KPC Line 1 contract, the Cosrmittee observed that:-

D. The Procuring Entity accepted a bid bond from the winner of the contract Zakhem

Intemational construction Limited liom a foreign bank, Eco Ba-nk Nigeri4 while

1



regulations required that bidders provide bank guarantees issued by barks based in
Kenya.

iD. Due diiigence was not followed by K?C before awarding the tender and that financial
evaluaton and siping of the contract was done i:r a hurry aad that it was not possible
for bids worth such a large sum of money to be evaluated in less than l0 hows.

MINUTE NO.72012014: VALIIE FOR MONEY

The Solicitor General informed the Committee that.-
i). Value for money is a term used to assess whether or not an orgarlisation has obtained

maximum belefit from goods and services it both acquires and provides, within the
resources available to it. It ilvoives economy, efficiency and effectiveness..

iD. The Public Procurement and Disposal Act is designed to ensure that ttrere is value for
money-

iii). It is not the Solicitor General's mandate or professional knowledge to determi-ne whether
there is value for money in the two contracts.

The Committee observed that due to the apparent conflict of iaterest in ttre construction,
consultancy a:ed supervision of SGR between the contactor and the consultant, the Govemment
ofKenya will not be guaraateed of quality aad value for money.

MINUTE NO.721t2014: CONFI-ICT OF INTE REST BETWEEN TSDI A.N'D CRBC IN
TI{E DESIGN R-EVIEW AND CONSTRUCTION
SUPERVISION FOR THX STANDARD GAUGE RAII,WAY.

The Solicitor General informed the Committee that TSDI is an enterprise legally established in
china in accordance with the laws and regulations of the Peoples' Republic of china. The
Corporation is a commercial entity wholly owned by the Govemment and has no shareholders.
CRBC is also a state owned compaly

The Committee observed that:-

D. Both TSDI a::d CRBC are owned by the Chinese government a:rd are both supervised by

. State Owned Assets Supervision and Administrative Commission of the State Council
(SASAC) despite the fact that one of them is the main contractor and the other is the
supervisor.

ii). The project for the construction of the sGR may suffer from lack of iadeper.rdent
supervision il terms of cost-effectiveness, adherence to .international stardard
specifications, quality guarantee and value for taxpayers' money due to conJlict of
interest between the contractor and the consultaaVsupervisor.

1+



iii). It is ulikely that TSDI will safeguard against huge cost overruns, costly delays, quaiity

of rolling stock & locomotives and ensure that Kenyals get value for money for the

investment.

Similar railway coostuction projects constructed/supervised by Chinese companies i-n

Tatzattalzambia and Namibia totally failed due to sub-stzDdard chinese technology.
iv)

MINUTE No.72212014'. ADVICE AND APPROVAI OF THE ATTORNE Y GENER-.\L

IN TEIE PROC MENT OF TI{E TWO CONTRACTS.

The Solicitor General bformed the Comrnittee that'-

i). The procurement of goods and services is ttre responsibilily of the Proiurinq !n!i! ana' 
the Accounting Officer therein is wholly responsible and accountable for a fair and

tansparent process as laid out i.n the Public Procurement and Disposal Ac! 2005.

ii). The Attomey General is not in a position to establish whether due diligence was followed

by the procuring entities, KRC and KPC.

The Committee observed that the Office of the Attomey General was not consulted nor requested

to approve:-

(i) The contract Between KRC and TSDyA?ECIEDON siped on 3'd June, 2014 for the

provision of consultancy services for the Desigr: Review and construction

Supervision for the construction of the Standard Gauge Railway from Mombasa to

Nairobi

(iD The con1,act Between KPC and Zakhem Intemalional signed on 3'd July,2014 on the

procurement of Line i capacity Enhancement Project by Kenya Pipelire corporation.

MINUTE NO. 723l2OI 4: ADJOURNMENT

The Chai adjoumed the Meeting at Six Minutc past One O'clock

o,,",..&fl.\.\r\apr.t
l)

(Chairperson)
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MINUTES OF THE 155T1I SITTING OF T PUBLIC INVESTMENTS COMMITTEE
HELD ON THURSDAY 23RD OCTOBER 2OI.I. IN COMMITTEE ROOM.7 MAIN
PARI,IAMENT BUIL DINGS AT 9.30 AM

PTI-ESENT:

l. Hon. Adan Keynan, CBS M.P. - Chairperson

2. Hon. Korei Ole Lemein, M.P.

3. Hon. Sammy Mwaita, M.P.

4. Hon. Bare Shill, M.P

5. Hon. John Aluoch Olago, M.P.

6. Hon. Bernard Munyoki Kitungi, M.P.

7. Hon. Comelly Serem, M.P

8. Hon. John M. Nyaga, M.P

9. Hon. Njogu Barua, M.P.

10. Hon. Beatrice Nyaga, M.P.

I l. Hon. Mary Keraa Sally, M.P.

12. Hon. Francis Nyenze Mwanzia, M.P.

13. Hon. Cfuisanthus Wamalwa, M.P

14. Hon. Mwadeghu Thomas, M.P.

15. Hon. Eng. John Kiragu, M.P.

16. Hon. Johana Ngeno, M.P.

17. Hon. Mithika Linturi, M.P

18. Hon. Dr. Oburu Oginga, M.P
19. Hon. Major (Rtd) John Waluke, M.P.

20. Hon. Ogutu John Omondi, M.P.

ABSENT WITH APO I-OCY

1. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson

2. Hon. Irungu Kang'ata, M.P
3. Hon. Dr. Paul Otuoma, EGH, M.P.

4. Hon. Abdullswamad Sheriff, M.P.

5. Hon. Onesmus Njuki, M.P.

6. Hon. Adan M. Nooru, MBS, M.P.

7. Hon. Wafula Wamunyinyi, M.P.

1



NATIONAL ASSEMBLY

L Mr.
2. Ms.

3. Mr.
4. Mr.
5. Mr.

Abdullahi Aden
Rose Wanjohi

Philip Lekarkar

Salem Lorot
Eric Ososi

First Clerk Assistant

Second Clerk Assistant

Third Clerk Assistant

Legal Counsel

Research Officer

Ag. Director
Senior Manager

Manager

I . Mr. Charles Nanyuki
2. Mr. Obed K. Chweya

3. Mr. Romanus Ochieng

The Managing Director Kenl'a Pipeline Company Mr. Charles Tanui accompanied by the
Company Secretary Mrs. Flora Okoth; Legal Officer Mrs. Gloria Khafafa; Finance
Manager Mr. Samuel Odoyo; Eng. Elias Karumi and Mr. Philip Kimelu appeared before
the Committee to adducc cvidence on the Procurcment of KPC Line I Capacity
Enhancement project.

MINUTE NO.713 /2014: EVIDUNCE BY THE KErr-YA PIPE,LINE, COMPANY

The Committee heard that

(i) In line with the provisions ol Section 78 and 79 of the Public Procurement and Disposal
Act 2005, the notice inviting expression of interest was advertised in Daily Nation
and the Standard Newspaper of 16th January 2013. 45 firms collected the Tender

Document. By the closing date of 28'h February 2013 40 firms had submitted their
bids for evaluation;

Bids were evaluated and out of the 40 evaluated bids 16 were found to be non-

responsive during preliminary evaluation and the said firms disqualified in
accordance with the provision of regulation 47 of the Public Procurement and

Disposal Act, 2005;

2

(ii)

IN _ ATTR,NDANCIi

K t,.)r.'\".\ N,\',t'I ON,\t,,\ I I)t',t ( )ti t.I( E,

MINU'I'E NO 712 /201.1: UVll)llNCE BY KENYA PII'llLlNE COIIPANI'



I

T

(iii) 24 firms went under detailed technical evaluation and 13 firms met all the minimum
qualifi cation criteria;

(iv) The winning bidder Zakhem Intemational was invited for negotiations rn

accordance with section 84 ofthe Public Procurement and Disposal Act 2005; and

(v) After negotiations the contract between Zaldtem International Construction Limited

and KPC Limited was signed on l" July 2014 in accordance with section 85 of the

Public Procurement and Disposal Act 2005.

The Committee observed that:-

(i) It had invited Zal<hem Intemational on several occasions but the company could not

honor the invitation of the Committee.

(ii) The Committee advised the Kenya Pipeline Company that it was Z,al,}rem Intemational's

interest to appear before the Committee because it was the mandate of the Committee to

examine all matters regarding investment in the country.

There being no other business, the Chairperson adjoumed the meeting at Fifteen Minutes past ten

O'clock

sigo"a,...[.1.1 ...3. ) OL TDat
(Chairgerson)
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MINLTTE NO. 7l-112014: COMMMIT'tEE OBSERVATIONS

MlNLlTE NO. 715/20ltl: ADJOURNMENT
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ABSENT WITH APOLOGY

Ogutu John Omondi, M.P.

Sammy Mwaita, M.P.

Abdullswamad Sheriff. M.P.
Onesmus Njuki. M.P.

Eng. John Kiragu. M.P.

Johana Ngeno. M.P.

Mithika Linturi. M.P

Adan M. Nooru. MBS. M.P.
Mwadeghu Thomas. M.P.

Dr. Oburu Oginga, M.P
Major (Rtd) John Waluke, M.P.

l. Hon.

2. Hon.

3. Hon.

4. Hon.

5. Hon.

6. Hon.

7. Hon.

8. Hon.

9. Hon.

10. Hon.

ll. Hon.
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MINUTES OF THE I53RD SITTINC OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON WEDNESDAY 22"d OCTOBER 2014. IN COMMITTEE ROOM 7. IST

FLOOR. MAIN PARLIAMENT BUILDINGS AT 3.30 PM

PRESENT

I . Hon. Adan Keynan. CBS M.P. - Chairperson
2. Hon. Kimani lchung'wah. M.P. - Vice Chairperson
3. Hon. Korei Ole Lemein. M.P.

4. Hon. Bare Shill. M.P

5. Hon. John Aluoch Otago. M.P.

6. Hon. Bemard Munyoki Kitungi. M.P.

7. Hon. Comelly Serem. M.P

8. Hon. John M. Nyaga. M.P
9. Hon. Njogu Barua. M.P.

10. Hon. Wafula Wamunyinyi, M.P.

I I . Hon. Beatrice Nyaga, M.P.

12. Hon. Mary Keraa Sally, M.P.

13. Hon. lrungu Kang'ata. M.P

14. Hon. Dr. Paul Otuoma, ECI{, M.P.

15. Hon. Francis Nyenze Mwanzia, M.P.

16. Hon. Chrisanthus Wamalwa. M.P



l. Mr. Abdullahi Aden

2. Ms. Rose Wanjohi
3. Mr. Philip Lekarkar

4. Mr. Salem Lorot

5. Mr. Eric Ososi

KENYA NATIONAL ATIDIT ()FFI('E

l. Mr. Obed K. Chweya

2. Mr- Romanus Odina

First Clerk Assistant

Second Clerk Assistant

Third Clerk Assistant

Legal Counsel

Research Officer

Senior Manager

Manager

Thc Managing Director of China Wu Yi, Mrs. Lily Liu accompanied by the Legal Olficer
Mr. Josphat Onsongo uppeared before the Committee to adduce evidence on the

Procurement of KPC Line I Capaci(v Enhancement project.

The Managing Director. China Wu Yi. infbrmed the Committee that it has no fu(her interest on

the matter regarding the procurement of KPC Line Capacity Enhancement Project and is

satisfied with the ruling by the Court.

MINUTE NO 703/ 2014: COMMTTTEE RESO l.tiTtoNs

The Committee resolved that China Wu Yi submits the following information:-

(i) Copies of the Complaints to the Public Procurement Oversight Authority:
(ii) Ruling of the Court on the procurement ofKPC Line Capacity Enhancement Projectl

(iii) Alt the correspondences made to the Kenya Pipeline Company. Public Procurement

Oversight Authority and the Public Procurement Administrative Review Board.

There being no other business. the Chairperson adjoumed the meeting at Fifteen Minutes past

four O'clock

2

IN - ATTENDANCE

NATIONAL ASSEMBLY

MINUTE NO 701 /201.1: EVIDE,NCE BY CHINA Wl-r YI

MINUTE NO 702 /201,1: EVIDENCE

MINUTE NO 704/2OId - ADJOT]RNMENT



ttSigned 7'r'
'?
)

r'/. N6

(Chairperson)
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l. Hon. Adan Keynan, CBS,M.P.- Chairperson
2. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
3. Hon. Sammy Mwaita, M.P.
4. Hon. Comelly Serem, M.P.

5. Hon. Bare Shill, M.P.

6. Hon. Korei Ole Lemein, M.P.

7. Hon. Bemard Munyoki Kitungi, M.P.

8. Hon. Francis Nyenze Mwanzia, M.P.
9. Hon. John Aluoch Olago, M.P.
10. Hon. Major (Rtd) John Waluke, M.P.

I l. Hon. John M. Nyaga, M.P.

12. Hon. Paul Otuoma, M.P.
13. Hon. Wafula Wamunyinyi, M.P.

14. Hon. Mary Keraa Sally, M.P.
15. Hon. Beatrice Nyaga, M.P.

16. Hon. Chrisanthus Wamalwa. M.P.

l. Hon. Ogutu John Omondi, M.P.

2. Hon. Dr. Oburu Oginga, M.P.
3. Hon. Njogu Barua, M.P.
4. Hon. Adan M. Noor, M.P.
5. Hon. Irungu Kang'ata, M.P.

6. Hon. Johana Ngeno, M.P.

7. Hon. Eng. John Kiragu, M.P.

8. Hon. Mithika Linturi, M.P.
9. Hon. Onesmus Njuki, M.P.
10. Hon. Abdullswamad Sherifl M.P
I l. Hon. Mwadeghu Thomas, M.P.

l. Mr. Abdullahi Aden
2. Ms. Rose Wanjohi

3. Mr. Phillip Lekarkar
4. Mr. Eric Ososi

Clerk Assistant I

Clerk Assistant II
Clerk Assistant III
Research Officer lll

1

MINUTES OF THE ISISI SITTING OF THE PUBLIC INVESTMENTS
COMMITTEE HELD ON WEDNESDAY IST OCTOBER 2OI4 IN COMMITTEE
ROOM 7. MAIN PARLIAMENT BUILDING AT 2:30 P.M.

PRESENT:

AI}SENT WITH APOLOGY

IN _ ATTENDANCE:
NATIONAL ASSEMI}LY





l. Mr. David M Njoka
2. Mr. Obed K. Chweya

3. Mr. Josiah M. Ogutu

Director of Audit
Senior Manager

Assistant Manager

INSPECTORATE OF STATE CoRPORATIONS

Mr. David Gichuhi Senior Assistant Inspector General

TRf,ASURY

Mr. John Munge Accountant I

MINUTIi NO. 651 /201'l: l'RELIMINARIES:

The meeting was called to order at 3:00 p.m. by the Chairperson followed by a *'ord of
prayer by Hon. Paul Otuoma M.P.

MINUTE NO.65512014: EvIDENCE BY ZAKHEM INERNATIONAL
CONSTITI-ICTION LTI):

The Managing Partner, Waweru Gatonye& Co. Advocate, Waweru Gatonye appearing

by authority of the M.D Zakhcm International Mr. Ibrahim Zakhem both as Attorney
and Principal on bchalf of the M.D and Zakhem Intcrnational Construction Ltd
accompanied by Mr. Paul Wanga, Advocate Waweru Gitonye& Co and Mr. Brian
Omaganda Advocate Waweru Gatonye& Co appeared before the Committee to give

evidence

The Committee observed that

(i) Although Mr. Waweru Gatonye was appearing on behalf of the M.D Mr. Ibrahim

both as an Attomey and Principal, the summons clearly stipulated thal the

Managing Director appears before the Committee in person.

That Mr. Waweru Gatonye though had informed the Committee that Mr. Ibrahim

Zakhem was out of the country on medical grounds, he was non- committal on

when Mr. Zakhem would be available.

2

(ii)

KENYA NATIONAL AUDIT OFFICE

Evidence by Zakhem International Construction Ltd on the Procurement process of the

Kenya Pipeline Line I Capacity Enhancement project (Mombasa-Nairobi Petrolcum
pipeline)

M I Ntl'l'E NO.656/20 l.l: EVI I)ENCll





The Committee resolved that

(i) To defer the presentation ofthe evidence from Zakhem Intemational Construction

until Mr. Ibrahim is able to appear the Committee.
(ii) Mr. Waweru Gatonye to advise the Committee in writing when Mr. Ibrahim

Zakhem will be available to appear before the Committee in person.

(iii) Mr. Waweru Gatonye to provide the Committee with documentary evidence that

his client Mr. Ibrahim Zal<hem was indeed sick.

MINU'tll NO. 657/201.1: AD.IOURNMENT

There being no other business the meeting was adjoumed at Hallpast Three O'clock.

Signed:

(Chairperson)

ge T4bua9 4tt{I)a tc:
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l. Hon. Adan Keynan, CBS, MP

2. Hon. Ichung'wah, Antony Kimani, MP

3. Hon. Shill, Elias Bare, MP
4. Hon. Linturi, Franklin Mithika, MP

5. Hon. Eng. John Kiragu, MP

6. Hon. Nassir, Abdullswamad Sheriff, MP

7. Hon. Omondi John Ogutu, MP

8. Hon. Kitungi, Benard Munyoki, MP

9. Hon. Wakhungu Chrisantus Wamalwa, MP

IN.ATTENDANCE
NATIONAL ASSEMI]LY

- Chairperson
- Vice Chairperson

Clerk Assistant I
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l. Mr. Aden Abdullahi

MINUTES OF THE I42ND SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON TUESDAY 23RD SEPTEMBER.2OI4 IN COMMITTEE ROOM 7. MAIN
PARLIAMENT BUILDINGS AT II:30 AM.

PRESENT

ABSENT WITH APOLOGY

l. Hon. Sammy Mwaita, MP
2. Hon. Serem Cornelly, MP

3. Hon. Ole Lemein, Korei, MP
4. Hon. Noor, Adan Mohammed, MP

5. Hon. Nyaga , Beatrice Nkatha, MP

6. Hon. Nyaga, John Muchiri, MP

7. Hon. Njuki, Onesmus Muthomi, MP

8. Hon. Kipyegon, Johana Ngeno, MP
9. Hon. Barua, Ejidius Njogu, MP

10. Hon. Kang'ata, Ipngu, MP
I l. Hon. Nyongesa, Otuoma Paul, MP

12. Hon. Aluoch, John Olago, MP

13. Hon. Dr. Oburu Oginga, MP

14. Hon. Koyi, John Waluke, MP

15. Hon. Nyenze, Francis Mwanzia. MP

16. Hon. Mwadeghu, Thomas Ludindi, MP
17. Hon. Keraa, Mary Sally, MP

18. Hon. Wafula Wamunyinyi, MP





2. Ms. Rose Wanjohi

3. Mr. Philip Lekarkar

4. Mr. Eric Ososi

l- Mr. Obed K. Chweya

2. Mr. Bon ilace Muli

Clerk Assistant II
Clerk Assistant Ill
Research Officer III

Senior Manager, Audit
Manager, Audit

[. Mrs. Margret Ratemo Assistant Inspector Ceneral

I . John Munge Accountant I

MINUTE NO. 606 /2014: PRELIMINARIES

The Chair called the meeting to order at Forty Minutes past Eleven O'clock followed by a word

of prayer.

MINUTE NO. 607 i2014: CONFIRMATION OF MINUTES.

Confirmation of the minutes of the previous meeting was deferred to the next meeting

MINUTE NO.608/201t: EVIDENCE ZAKHEM INTERNATIONAI, I,TD ON'TIIE,
PROC II RI]M EN't FOR THE, IN I)EPEN DENT S tI PEITVISION
CONSIJI,'I'ANTS FOR THE STANDARD GAI.]GE RAILWAY
FROM MOMI}ASA TO NAIROBI I}Y KENYA ITAII,WAYS.

Advocate Waweru Gatonye accompanied by advocate Paul Wanga acting as the advocatcs

for Zakhcm lntcrnational Construction Limited appeared before the Committee to give

evidcnce on the procurement of Kenya Pipeline Corporation Line I Capacity Enhancement

Project (Mombasa : Nairobi Petroleum Pipeline).

MINUTE NO. 609/201,1: CoMMIT'I'EE ()I}SERVATIONS

2

The Committee observed that:-

KENYA NATIONAL ATIDIT OFFICE

INSPECTORA'IF] ()F S'I'ATE CORPoIiATIONS

TREASTIRY





The Managing Director ofZakhem International Construction Limited neither appeared in

person before the Committee nor sent an apology instead he sent an advocate Mr. Waweru

Gatonye to represent the Company.

i. Mr. Waweru Gatonye had no introductory letter from the Company.

ii. The matter before the Committee was not judicial process and therefore the Managing

Director is obligated to appear in person before the Committee or together with his

representative to give evidence.

The Committee resolved:-

i. That in the absence of an introductory letter from the Managing Director Mr. Ibrahim

Zakhem, Mr. Waweru Gatonye is a stranger before the Committee and the Committee

was constrained to receive any evidence from him.

ii. To invoke Article 125 (l) of the Constitution and summon the Managing Director,

Zakhem International Construction Limited Mr. Ibrahim Zakhem to appear before the

Committee on 2nd October,2014 at 2.30pm to give evidence on the procurement of
Kenya Pipeline Corporation Line I Capacity Enhancement Project.

The Chairper n adjourned th at Ten Minutes past Twelve O'clock
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(CElairperson)
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MINUTE NO. 610/201.1: COMMITTEE RESOLUTIONS

MINUTE NO. 6l I /2014: AD.IOURNMENT.
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MINUTES OF THE I35I'I SITTING OF THE PUBLIC INVESTMENTS
COMMITTEE HELD ON TUESDAY 26III AUGUST 2OI4 IN COMMITTEE ROOM
7. MAIN PARLIAMENT BUILDINGS AT 3:00 P.M.

PREST]N'f :

l. Hon. Adan M. Noor. M.P.

2. Hon. Mithika Linturi. M.P.

i. Hon. Bemard Munyoki Kitungi. M.P.

4. Hon. Major (Rtd) John Waluke. M.P.

5. Hon. Ogutu John Omondi. M.P.
6. Hon. Abdullswamad Sheriff. M.P.

7. Hon. Mwadeghu Thomas, M.P.

NATIONAL ASSEMIILY

I . Mr. Nicholas Emejen

2. Mr. Abdullahi Aden

3. Ms Rose Wanlohi
4. Mr. Phillip Lekarkar

5. Mr. Salem Lorot
6- Mr- Eric C)sosi

Principal Clerk Assistant I

Clerk Assistant I

Clerk Assistant ll
Clerk Assistant lll
Legal Counsel

Research Officer II I
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L Hon. Adan Keynan, CBS,M.P. - Chairperson
2. Hon. Kimani lchung'wah. M.P. - Vice Chairperson
i. Hon. Paul Oluoma, M.P.- Ag Chairperson
4. Hon. Sammy Mwaita. M.P.

5. Hon. Korei Ole Lemein, M.P.

6. Hon. John M. Nyaga. M.P.

7. Hon. Onesmus Njuki. M.P.

8. Hon. Eng. John Kiragu. M.P.

9. Hon. Cornelly Serem. M.P.

10. Hon. Johana Ngeno. M.P.

I I . Hon. Beatrice Nyaga. M.P.

12. Hon. Bare Shill, M.P

I 3. Hon. Dr. Oburu Oginga. M.P.
14. Hon. Irungu Kang'ata, M.P.

I 5. Hon. Mary Keraa Sally. M.P.
16. Hon. John Aluoch Olago, M.P.

17. Hon. Njogu Barua- M.P.

18. Hon. Waf ula Wamunyinyi. M.P.

19. Hon. Francis Nyenze Mwanzia. M.P.

20. Hon. Chrisanthus Wamalwa. M.P.

ABSENT WITH APOLOGY

IN _ A'I'TENI)ANCE:



The Director General, Public Procurement Oversight Authority Mr. M. Juma
accompanied by Mr, Romanus Ochieng Manager audit, Mr, Peter K. Ndungu Manager

Compliance and Mr. H.O Moti, Senior Compliance Officer appeared before the

Committee to respond to the procurement processes of provision of consultancy services

for design, revie*' and construclion supen'ision of S,G,R and of Kenya Pipeline

Corporation Line I capacity enhancement project.

The Director General Public Procurement Oversight Authority (P.P.O.A) informed the

Comminee that
(i) Kenya Railways Corporation adhering to P.P.O.A circular no 4/2009 submitted its

report on procurement ofprovision ofconsullancy services lor design. review and

construction supervision for the construction oISCR liom Mombasa to Nairobi

lunded by the Government ofKenya on July 9'h 2014.

( ii) On the question ofwhether the procurement was done in accordance with the

procurement law. the Director General informed the Commiltee that as per their

quarterly report. Kenya Railways Corporation used open tender method to advertise

for Request for Proposal for consultancy in the dailies as prescribed in the Public

Procuremenl and Disposal Act (P.P.D.A) 2005. P.P.O.A also conduct procurement

assessments during site visits and confirm that certain mandatory requirements which

organizations need to follow are done.

Nine candidates participated and three were responsive to the conditions ofthe tender

after preliminary, technical and financial evaluation processes and they were
'fSDI/APEC/EDON consortium (USD 4 I,I 84,638); Team Engineering (USD

2

KENYA NATIONAL AUDIT OFFICE:

L Mr. Obed K. Chweya - Senior Manager

2. Mr. Charles N.Nyanyuki - Ag. Director

INSPECTORATE OF STATE CORPORATIONS

Mr. Davidson D.W Sifuma - Assistant lnspector Cencral

MINUTE NO 559 /2014: PRELIMINARIES:

The meeting was called to order at 3:28 p.m. by the Ag Chairperson Hon Paul Otuoma and

fbllowed by a word olprayer by llon. Wal'ula Wamunyinyi. M.P.

MINUTE NO.560/2014: EVIDENCE BY PUBLIC PROCUREMENT OVERSIGHT
AUTHORITY:

IIINtITL NO 561/201.1: EVII)E,N(]E FOR CONSUI,TANCY SERVICES FOR SGR



73,922,750) and Korea Railway Network (USD 82,277,096). TSDI/APEC/EDON

consortium were awarded the tender at the total cost of USD 41,184,638 as the bidder

with the highest combined scores in both technical and financial evaluation, in line

with Section 82(5) of the P.P.D.A.

The law forbids P.P.O.A to do the adverts lbr the tender and also to sit in the panel to

monitor the valualion ofthe bids. To enhance transparency, contracts ofexcess of50
million require independent consultants to review them. The Institution ofEngineers

ofKenya who were appointed as observers as per regulation l2(8) PPDA (2006) and

regulations 4 of P.P. D. A (20 | 3 ) reported Io P.P.O.A that they were satistled with the

way the Technical and F'inancial proposals were evaluated and that they supported

the decision to award the tender to the lowest evaluated bidder.

P.P.O.A opines that the conduct ofthe subject procurement satisfied the thresholds

prescribed in the various procurement legislations

K.R.C awarded TSDUAPEC/EDON consortium the tender as they had the highest

combined score after considering both the technical (guaranteeing quality) and

financial (guaranteeing an economical price). TSDI/APEC/EDON Consortium had

the highest technical score (62.02%) and the lowest financial value (USD 41,184,638)

ofthe three responsive bidders. The second bid's financial quote was USD

46.052.458 or 3.541,878,868 (in Kenya shillings) higher than the financial quote of
the winning bid.

(iv) On the question ofwhether there was a conflict ofinterest, the Director General

informed the Committee that Section 43 of the P.P.D.A sets out instances when

conflict of interest may arise in a procurement process. The Authority is aware that

SASAC (a Chinese govemment entity) supervises both TSDI (part ofthe consultancy

team) and C.R.B.C (the contractor) of S.G.R.

The P.P.O.A has not received complaints regarding any form ofconflict of interest

which may taint the procuremenl process and should the Authority receive such a

report, it would investigate according to its mandate.

3

(iii) On the question ofwhether there was value for money in the procurement, the

Director General informed the Committee that the use ofboth technical and financial

specifications in tender documents is intended to arrive at a value fbr money result.

The specifications are then subjected to a wide market to allow lbr sufTicient

competition amongst potential bidders which increases chances of getting market

prices.



The Committee made the following observations

(i) That P.P.O.A did not have the budgetary provisions from Kenya Railway for the

S.G.R project and wondered how they were able to review how the winning bid

represented value for money.

(ii) That it appeared as if'the Authority only reviewed the procurement processes ofthe

organizations which fall under their preview. when concems were raised.

(iii) Although the authorify was aware that SASAC supervises both TSDI and CRBC, they

did not deem this to be a conflict of interest.

The Committee after deliberations resolved that P.P.O.A gives them by Thursday 4th

September 201 4, the following reports

(i)
( ii)

The relationship between SASAC and TSDI

The budgetary provisions tbr the S.G.R project by Kenya Railway Corporation.

The Director General Public Procurement Oversight Authority (P.P.O.A) informed the

Committee thal

(i) P.P.O.A acting under its mandate under Section 49 and l0l ofthe Public

Procurement and Disposal Act (P.P.D.A)2005 requested a response from Kenya

Pipeline Corporation on issues raised by the complainant( M/s Rich Productions

Limited) and documentary evidence ofvarious documents related to the

Expression of Interest (EOI)

(ii) The Authority requested KPC twice to respond to the issues raised including a

demonstration on the actions KPC would undertake to address the anomalies cited

and ensure that the subject EOI is processed in accordance with the conditions
prescribed in the EOI document and within the confines ofthe P.P.D.A (2006)

(iii) KPC confirmed that they had so far complied with all the requirements of P.P.D.A

(2005) and the project consultant was finalizing on the tender documents (RFP) to

be issued to the prequalified firm. The replacing ofthe Line I was because the

current line had exceeded its lil'espan (25 yrs). the maintenance costs were

extremely high and was posing a health hazard because ofthe numerous pipe

bursts.

(iv) KPC's Quarterly report on the subject tender as per P.P.O.A circular No. 4/2009

on Procurement Planning and Reporting requirements is expected on l4'h October

2014.
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MINUTE N0 562/2014: EVIDENCE FOR KENYA PIPELINE CORPORATION LINE
I CAPACITY ENHANCEMENT PRO.IECT:
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(Chairperson)
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(v ) M/s Rich Productions Limited filed a judicial review of the EOl. The case was

dismissed because of material non-disclosure by the petitioner and the court's

view that it was a briefcase company with neither the requisite experience nor

financial capacity to tender for the construction ofthe pipeline.

(vi) There were two administrative reviews by the Administrative Review Board

(A.R.B) by M/s Kalpataru Power Transmission Limited and M/s China Petroleum

Engineering & Construction Corporation challenging the award ofthe tender to

the successful bidder, but both cases were dismissed for absence ofproofof
neither breach ofany ofthe provisions ofthe Act or the Regulations nor ofthe
afticle 227 of the Constitution.

(vii) Taking into account the A.R.B's decision and the High Court's judgment, no party

has raised any further queries in relation to the tender. P.P.O.A cannot investigate

once a case is concluded by A.R.B

The Committee made the following observation

(i) Although P.P.O.A cited section Il4(l) part 7 ofthe P.P.D.A as preventing them

investigating a matter which has appeared and been concluded belbre the A.R.B,

the section does not bar them from taking the matter to court for review. The

section is also quiet on whether P.P.O.A can investigate a matter thal has not been

canvassed or tackled in the A.R.B.

The Committee deliberated and resolved that P.P.O.A will provide them by Thursday 4'h

September 2014 with the following

(i) A report on the section in P.P.D.A used by P.P.O.A not to investigate or prosecute

the matter further once it's appeared before A.R.B.
(ii) A report on the issues that P.P.O.A raised via correspondence with KPC on two

occasions l4'h June 2013 and 23'd August 2013.

MTNUTE N()563/20 { AD.IOT]RNMENT:

There being no other business the meeting was ad.journed at Six O'clock.

SI(;NEI)
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l. Hon. Adan Keynan, CBS M.P. - Chairperson
2. Hon. Francis Nyenze Mwanzia, M.P.

3. Hon. Korei Ole Lemein, M.P.
4. Hon. John Aluoch Olago, M.P.

5. Hon. Bernard Munyoki Kitungi, M.P.

6. Hon. Comelly Serem. M.P.
7. Hon. Mary Keraa Sally, M.P.

8. Hon. John M. Nyaga, M.P
9. Hon. Beatrice Nyaga, M.P.
10. Hon. Onesmus Njuki, M.P.

I l. Hon. Major (Rtd) John Waluke, M.P.
12. Hon. Dr. Oburu Oginga, M.P
13. Hon. Johana Ngeno, M.P.
14. Hon. Njogu Barua, M.P.
15. Hon. Eng. John Kiragu, M.P.
16. Hon. Ogutu John Omondi, M.P.
17. Hon. Wafula Wamunyinyi, M.P.
18. Hon. Abdullswamad Sheriff, M.P
19. Hon. Dr. Paul Otuoma, ECH, M.P.
20. Hon. Bare Shill, M.P
21. Hon. Sammy Mwaita. M.P.

l. Hon. Kimani lchung'wah, M.P. - Vice Chairperson
2. Hon. Mithika Linturi, M.P

3. Hon. Adan M. Nooru,MBS, M.P.
4. Hon. Mwadeghu Thomas, M.P.
5. Hon. Chrisanthus Wamalwa, M.P
6. Hon. Irungu Kang'ata, M.P

l. Mr. Abdullahi Aden
2. Ms. Rose Wanjohi
3. Mr. Phillip Lekarkar
4. Mr. Eric Ososi

First Clerk Assistant
Clerk Assistant Il
Clerk Assistant Ill
Research Officer ll
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MINUTES OF TH,E I3ISl'SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON WEDNESDAY 2OTH AUGUST 2014. IN COMMIT'I'EE ROOM. 7. MAIN
PARI,IAMENT BUILDINGS AT 3.OO PM

PRESENT:

ABSENT WITH APOLOGY

IN _ ATTENDANCE

NATIONAL ASSEMBLY





ot-t-t(-E ot''il IE Al r t)ll'ot{ CllNllIt,,\I-

l. Mr. Obed K. Chweya
2. Mr. Bonilace Muli

Senior Manager
Manager

Mr. Kishore Komanduri, the Managing Director, M/s Kalpataru Power

Transmission Ltd, appeared before the Committee to adduce evidence on the
procurement process of the Mombasa - Nairobi pipeline (Une 1) replacement
proiect.

Mr. Kishore Komanduri, Managing Director, M/s Kalpataru Power Transmission informed the

Committee that;

(ii) Kenya pipeline Company in January 2013 invited expression of interest for the proposed

Mombasa - Nairobi Petroleum Products Pipeline Project under Tender No.

SU/QT/032N I 3;

(iii) Kalpataru avers that its submission on the prequalification by the procuring entity was

responsive to the set criteria and subsequently by a letter dated 25'h April, 2013 the

procuring entity notified the applicant that it had been shortlisted for the request ol
proposal for the construction of Mombasa -Nairobi Petroleum Products Pipeline;

(iv) Kenya Pipeline Company Limited (procuring entity) breached section 3l and 39 ofthe
Public Procurement and Disposal Act, 2005 and the Public Procurement and Disposal

Regulations;

2

TREASURY

Mr. John Munge - Accountant I

INSPECTORATE OF STATE CORPORATIONS

Ms. Joyce Wesonga - Asst. Inspector Ceneral

MINUTE NO.544/20I4 EVIDENCE BY M/S KALPATARU POWER TRANSMISSION
LIMITED

(i) Kalpataru power Transmission Limited has its registered office at I0l , Part lll, GIDC

Estate Sector -128, Gandhinagar -38202, Gujrat, lndia;



T



(v) By a letter dated 26'h May 2014, Kenya Pipeline Company informed the applicant that its

bid was not responsive on account of;
o The applicant did not submit registration as a contractor in his country of origin,
o The Tender security lBid Bond) was not valid lor the required period as it expires

on l2h October,20l4, which is less than 150 days as required in the invitation to

submit on Request for quotation,

(vi) The procuring entity failed to promote the integrity and fairness of procedure in

evaluation criteria;

(vii) The Indian law permits the applicant as registered company to perform contracting
work in terms of its Articles 48 to 5l of the Memorandum of Association;

(ix) Irregular variation of the date of submission contrary to section 53 of the Public

Procurement and Disposal Act, 2005;

(x) The purported extension of the deadline by the Procuring Entity dealt great harm as

the applicant had already taken the necessary steps to ensure that it had procured and

secured the Tender Security Bid Bond for USD 500,0000 from I&M a reputable

Bank operating in Kenya in which the Bid Bond was valid for 150 days from the date

of Tender opening which had been set as 8'h May, 2014. This rvas a back to back

arrangement with applicant bankers in India with the bank in Kenya;

(xi) The Procuring entity's action to extend the deadline by a letter on the 7rh May, 2014 ,

Twenty (20) Hours before the set deadline, was in breach of Section 55(3) of the

Public Procurement and Disposal Act,2005;

(xii) The Public Procurement and Disposal Act, 2005 is perfectly clear at Section 3l (6)

in stating that the only pre- condition to be followed during the procurement process

are those set out in the Act;

(xiii) The procedure adopted by the Procuring Entity in changing the submission date and

preliminary evaluation was not transparent and contrary to the object and spirit ofthe
Public Procurement as set out in Article 227 of rhe Constitution as read together with

section 2 ofthe Public Procurement and Disposal Act;
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(viii) The Procuring Entity provided unusual requirement to the procurement process for
example the applicant were required to produce "Cerlificate of Regi.strolion as a
contractor in the Country ofoperolionfor Foreignfirms";





(xiv) The applicant submits that the basis of rejection of its bid is contrary to the

Constitution of the Republic of Kenya, the Public Procurement and Disposal Act,

2005 and the Public Procurement and Disposal Regulations as a consequence the

applicant has suffered loss and damage by virtue ol being disqualified based on a

criteria not recognized by law.

(xr) The applicant was denied its right to fair opportunity to compete rvith other bidders

on a level playing field, which has resulted in financial loss on the applicant.

(xvi) Kalpataru power Transmission had requested thc Public Procurement Administrative
Review Board to review the decision of the Kenya Pipeline Company limited dated

26'h May 2Ol4 in the Tender for the Procurement Construction, Testing and

Commissioning ol'Line Pipeline Replacement Project, Contract No. SU/QT/032N/13.

N{INT]'I'E. NO.5{5/ 20I{ CoMMITTEE RESOLUTIoNS

The Committee resolved to internalize and conceptualize the documents submitted by Kalpataru

Power Transmission Limited for review of the decision of the Kenya Pipeline Company Limited
in the Tender for the Procurement Construction, Testing and Commissioning of Line Pipeline

Replacement Project, Contract No. SU/QT/032N/ I 3.

MINUTE NO. /2OIJ - ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at Fifteen Minutes past

Six O'clock.

fl^ 4JP' t?pt+f)ate: I
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PttItst,tN't'
l. Hon. Adan Keynan, CBS, MP
2. FIon. Ichung'wah, Antony Kimani, MP
3. FIon. Sammy Mwaita, MP
4. Hon. Serem, Comelly, MP
5. Hon. Shill, Elias Bare, MP
6. Hon. Nyaga. John Muchiri, MP
7. Hon. Barua, Ejidius Njogu, MP
8. Hon. Nyaga , Beatrice Nkatha, MP
9. Hon. Njuki, Onesmus Muthomi, MP
10. Hon. Eng. John Kiragu, MP
I l. Hon. Kipyegon, Johana Ngeno, MP
12. Hon. Aluoch, John Olago, MP
13. Hon. Dr. Oburu Oginga, MP
14. Hon. Koyi, John Waluke, MP
15. Hon. Hon. Keraa, Mary Satly, MP
16. Hon. Wafula Wamunyinyi, MP
17. Hon. Kitungi. Benard Munyoki, MP
18. Hon. Chrisantus Wamalwa. MP

AI}SENT WITI{ APOLOGY
I . Hon. Noor. Adan Mohammed. MP
2. Hon. Ole Lemein. Korei, MP
3. Hon. Linturi, Franklin Mithika, MP
4. Hon. Kang'ata, Irungu, MP .

5. Hon. Mwadeghu, Thomas Ludindi, MP
6. Hon. Nyongesa, Otuoma Paul, MP
7. Hon. Omondi John Ogutu

8. Hon. Nyenze Francis Mwanzia, MP
9. FIon. Nassir. Abdullswamad Sheriff, MP

IN.ATTENI)ANCE
NATIONAL ASSEMBLY
l. Mr. Nicholas Emejen

2. Mr. Abdullahi Aden
3. Ms. Rose Wanjohi

- Principal Clerk Assistant I

- Clerk Assistant I

- Clerk Assistant II

- Chairperson
- Vice Chairperson
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MINUTES OF THE I27TII SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HE,LD ON THURSDAY 14I'I AUGUST.2OI'I IN THE COMMITTEE ROOM 7. MAIN
PARLIAMENT BUTLDINGS AT l0:00 AM.
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4. Mr. Philip Lekarkar
6. Mr. Ilric Ososi

- Clerk Assistant III
- Researcher Officer III

KENYA NATIONAI, AUDIT oI'FICE
l. Charles Nyanyuki
2. Mr. Obed K. Chweya
3. Mr. Romanas Ochieng

- Ag. Director, Audit
- Senor Manager, Audit
- Manager, Audit

NATI()NAL TRII,ASUIIY
I . Mr. John Munge - Accountant I

MINIITE NO. 531/201,1: PRELIMINARIES
The Chairperson called the meeting to order at Twenty Minutes past Ten O'clock and a word of
prayer was said by Hon. Bare Shill, MP.

The Engineer of Contracts, Mr. Huang Si Lin; Administration Officer, Mr. Petcr Liu;
Legal Officer, Mr. Josphat Onsongo and Assistant to the Managing Dircctor, Mr. Zhang
Jze appeared before the Committce to adduce evidence on the procurement of Kenya
Pipeline Corporation Line I Capacity Enhancement Project(Nairobi - Mombasa Pipeline).

MI NUTE NO. 5-1-1/20 l.l: COM M ITTEE O BSERVATI ONS

The Committee heard that the Company received the invitation letter late and could not therefore

prepare adequately lor submission ofthe evidence. The Committee further heard that the

Managing Director is on leave outside the country and could not attend the meeting.

The Committee observed that M/s China Wu Yi Company is a major and reputable construction

company in the country and the officers before the Committee may not competently represent the

Company. The Committee deliberated on the matter and resolved to reschedule the meeting

Tuesday, 26th August 2014. The Committee directed that the Managing Director should attend

the meeting in person.

There being no other business the Chairperson adjoumed the meeting at'['en Minutes past Eleven

O'clock.
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MINUTE NO.532/2014: EVIDENCE: M/s CHINA WU YI COMPANY LIMITED.

M INtrI-E NO. 5-3{/20I {: AI).IO[ II{NMENl-.
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4. Mr. Philip Lekarkar
6. Mr. Eric Ososi

KENYA NATIONAL ATIDIT OFFICE
l. Charles Nyanyuki
2. Mr. Obed K. Chweya

3. Mr. Romanas Ochieng

Clerk Assistant III
Researcher Olllcer III

Ag. Director. Audit
Senor Manager, Audit
Manager. Audit

NATIONAL TREASURY
l. Mr. John Munge Accountant I

MINTITE NO. 520 /20 l{: PI{ELI}ll\ARIUS
The Chairperson called the Meeting to order at Twenty Minutes past Ten O'clock and a word of
prayer was said by Hon. Bare Shill. MP.

The Engineer of Contracts, Mr. Huang Si Lin; Administration Officer, Mr. Peter Liu;
Legal Officer, Mr. Josphat Onsongo and Assistant to the Managing Director, Mr. Zhang

Jze appeared before the Committee to adduce evidence on the procurement of Kenya

Pipeline Corporation Line I Capacity Enhancement Project(Nairobi - Mombasa Pipeline).

There being no other business the Chairperson adjoumed the meeting al Ten Minutes past Eleven

O'clock.

sic*a.fr.z.r
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MINUTE NO.52ll2014: EVIDENCE: M/s CHINA WU YI COMPANY LIMITED.

MINUTE NO.l49l /2014: COMMITTEE OBSERVATIONS

The Committee heard that the Company received the invitation letter late and could not therefore

prepare adequately for submission of the evidence. The Committee further heard that the

Managing Director is on leave outside the country and could not attend the meeting.

The Committee observed that M/s China Wu Yi Company is a major and reputable construction

company in the Country and the officers before the Committee may not competenlly represent

the Company. The Committee deliberated on the matler and resolved to reschedule the meeting

to Tuesday, 26th Augusl. 2014. The committee directed that the Managing Director should attend

the meeting in person.

MINUTE NO. 52212014: ADJOURNMENT.

(Chairperson)



PRESENT
l. Hon. Adan Keynan, CBS, MP
2. Hon. Ichung'wah. Antony Kimani. MP

3. Hon. Sammy Mwaita. MP
4. Hon. Serem. Comelly. MP
5. Hon. Shill. Elias Bare. MP
6. Hon. Nyaga. John Muchiri. MP
7. Hon. Barua. Ejidius Njogu, MP

8. Hon. Nyaga, Beatrice Nkatha. MP
9. Hon. Njuki, Onesmus Muthomi, MP
10. Hon. Eng. John Kiragu. MP

I L Hon. Kipyegon, Johana Ngeno. MP
12. Hon. Aluoch, John Olago, MP
13. Hon. Dr. Oburu Oginga, MP

14. Hon. Koyi. John Waluke, MP
15. Hon. Hon. Keraa. Mary Sally, MP
16. Hon. Wafula Wamunyinyi. MP
17. Hon. Kitungi. Benard Munyoki. MP
18. Hon. Chrisantus Wamalw'a. MP

ABSE\T \1'ITH APOL(X;'I'
Hon. Noor. Adan Mohammed. MP
Hon. Ole Lemein, Korei, MP
Hon. Linturi. Franklin Mithika. MP
Hon. Kang'a1a. Irungu. MP.
Hon. Mwadeghu, Thomas Ludindi. MP
Hon. Nyongesa. Otuoma Paul. MP

Hon. Omondi John Ogutu

Hon. Nyenze Francis Mwanzia, MP
Hon. Nassir. Abdullswamad Sheriff. MP

IN-ATTF],NDAN(]I.]
NATIONAL ASSEMBLY
I . Mr. Nicholas Emejen

2. Mr. Abdullahi Aden

3. Ms. Rose Wanjohi

Principal Clerk Assistant I

Clerk Assistant I

Clerk Assistant II

- Chairperson

- Vice Chairperson
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4
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7

8

9
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MINUTES OF THE I25I'' SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON TUESDAY I.JI'I AUGUST. 20I{ IN THE COMMITTEE ROOM 7. MAIN
PARLIAMENT BUILDINGS AT l0:00 AM.



PIi,ESENT
l. Hon. Adan Keynan, CBS, MP

2. Hon. Ichung'wah, Antony Kimani MP

3. Hon. Mwaita, Sammy Silas Komen, MP

4. Hon. Noor, Adan Mohamrned, MP

5. Hon. Shill, Elias Bare, MP
6. Hon. Nyaga, John Muchiri, MP

7. Hon. Nyaga, Beatrice Nkatha, MP

8. Hon. Barua, Ejidius Njogu, MP
9. Hon. Eng. John Kiragu, MP

10. Hon. Kipyegon, Johana Ngeno, MP

I I . Hon. Aluoch. John Olago. MP
I2. Hon.( Maj(Rtd)Koyi, John Waluke, MP

13. Hon. Dr. Oburu Oginga, MP

14. Hon. Omondi John Ogutu, MP

14. Hon. Nyenze Francis Mwanzia, MP
16. Hon. Wafula Wamunyinyi, MP.

17. Hon. Wakhungu Chrisantus Wamalwa, MP

ABSEN'T WII'II APOLOCY
Serem, Comelly, MP

Ole Lemein, Korei, MP

Linturi, Franklin Mithika, MP

Kang'ata, Irungu, MP

Mwadeghu, Thomas Ludindi, MP
Nassir, Abdullswamad Sheriff, MP

Njuki, Onesmus Muthomi, MP

Keraa, Mary Sally, MP

Nyongesa, Otuoma Paul, MP.

Kitungi, Benard Munyoki, MP

NATIONAL ASSEMI}LY
l. Mr. Nicholas Emejen

2. Ms. Rose Wanjohi

-Principal C lerk Assistant I
-Clerk Assistant II

-Chairperson

-Vice Chairperson

l. Hon.

2. Hon.

3. Hon.

4. Hon.

5. Hon.

6. Hon.

7. Hon.

8. Hon.

9. Hon.

10. Hon.

MINUTES OF THE IO41''I SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON TUESDAY 8T'I JULY.20I4 IN THE COMMITTEE ROOM 7, MAIN
PARLIAMENT BUILDINGS AT l0:00 PM.

IN.ATTF:,NDANCE
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3. Mr. Philip Lekarkar
4. Mr. Salem Lorot

l. Mr. Obed K. Chweya
2. Charles Nyanyuki

-Clerk Assistant III
-Legal Counsel

-Senor Manager, Audit
-Ag. Director, Audit

NATIONAI, TREASURY
I . Mr. John Munge -Accountant I

The meeting started at Twenty Minutes past Ten O'clockafter a word of prayer by Hon. Beatrice
Nkatha MP

MINUTE NUMIIUR 33{ /2(}t4: EvIDENCFI ON PROCUI{E,MENT OF THE MOMBASA

-NAIROIII PIPELINE (LINE I) REPLACEMENT
l,tt().rI,t('t.

The Managing DircctorKenya Pipeline Corporation Mr. Charles Tanui accompanied by
Chief Manager Technical Mr. Elias Karumi, Finance Manager, Mr. Samuel Odoyo,
Company Secretary, Ms. Fiona Okoth, Legal Officer, Ms Gloria Khafafa, Procurement
Manager, Mr. Nicholas Gitobu, Operations Manager, Mr. Philip Kimelu, ICT Manager,
Mr, Francis Muraya, Mr. Billy Aseka, Mr, Bramwell Wanyalikha and Ms Jacintah Sekoh
appeared before the Committee to give evidence on the procurement of Mombasa -Nairobi
Pipeline (Line l) Replacement Project.The officers were put under oath bcfore giving
evidence.

The Committee heard that:-

The Mombasa - Nairobi pipeline (Line l) replacement project tender that had been estimated to
cost Sh53 billion has been awarded to Zakhem lnternational Construction Limited. Zakhem's bid
of Kshs. 43 billion was lowcr than the engineer's estimate of Kshs. 53 billion and that the
company also had the necessary capability, experience and resources to undertake the project.

Thirteen companies were shortlisted out ofthe 40 that went through the pre-qualification process

Out of those only nine responded and 1wo namely Kalpataru Power Transmission Ltd and AVIC
Intemational Holding Corporation later failed to meet the mandatory requirements.

Seven listed companies met the minimum score of 50 per cent in each qualifying criteria and

attained a minimum total score of75 per cent and thus proceeded to Financial Evaluation.

2

KENYA NATIONAI, AI.II)IT OFFICE

MINUTE N0.3JJ /201.1: PRELIMINAITIES.





The financial bid accounted for 30 per cent of the marks while the technical aspects accounted
for 70 per cent.

After technical and financial evaluation Zakhem received a combined score of 95.5 per cent
followed by China Petroleum Engineering Construction with 89.1 per cent, Sinopec International
Petroleum Service with 84.5 per cent. China Wu Yi Company with 83.1 per cent, Denny NS 82

per cent, Punj Lloyd 8 I . I per cent and Saipem Business unit Engineering Construction 73.4 per
cent.

China Wu Yi was the lowesl evaluated in the financial aspect, but the firm lacked technical
capacity after it jointly bid with another Chinese firm, Xiang Jing.

Zakhem International had met the competence required, with an advantage of having constructed
the same pipeline in 1972; which has now lasted for 36 years from the initial plan of25 years.

The l4 day statutory stay was not followed during the awarding ofthe Contract pursuant to the
provisions of the Public Procurement and Disposal Act. The process of Financial Evaluation had

been done in a hurry and finalised in less than l2 hours before the tender was awarded.

Two firms China Wu-Yi and Xiang Jing that bid jointly were not treated as one entity as

allowable in law, and whether KPC had deliberately failed to evaluate the tow companiesto pave

way for Zhakem International.

KPC accepteda bid bond by Zakhem International issued by Eco-bank Nigeria, in spite of their
requirement of a bond from a bank operating in the country.

'l'hat Zakhem International had been blacklisted in some Africart countrics.

The Committee directed the Managing Director to fumish the Committee with:-
a). Chronology of the entire Procurement Process;

b). Feasibility study report;

c). Documentary evidence for the award ofthe Contract including the criteria for Technical and

Financial Evaluationt

d). The Tender documents and bid bonds;

e). The technical capacity which includes the Curriculum Vitae of the personnel of the bidding

firms; and

f). Evidence for the provision ofthe 40% local content as required by the law.

-J

MINUTE NO.335 /2014: COMMITTEE OBSERVATIONS

The Committee was concerned that:-





MINUTE NO. 336/2014: ADJOURNMENT.

There being no other business the Chairperson adjourned the meeting at Twelve Minutes past

Twelve O'cl

\1t
.JtL w,(Signed J. Datc

(Chairperson.
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IIEPUBLIC OF KENYA

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

REVIEW NO. 1912014 OF 30rrr MAy 2014

BETWEEN

L
KALPATARU POWER
TRANSMISSION LIMITED

AND

THE KENYA PIPELINE
COMPANY LIMITED PROCURING ENTITY

AND

ZAKHEM INTERNATIONAL \
CONSTRUCTION LIMITED...... 1sr INTERESTED pARI-y

CHINA PETROLEUM ENGINEERING
& CONSTRUCTIONCORPORATION 2ND INTERESTED PARTY

CHINA WU YI CO. LTD 3RD INTERESTED PARTY

Review against the decision of the Kenya piperine Company Limited made
on 26th May, 2014 in the matter of Tender No. SU/eT/032N/13 for the
Procurement, Construction, Testing and Commissioning of Linel pipeline

Replacement Project.
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15.

76.

Peter Liu - Legal Officer, China Wu yi Co

Wang - Legal Officer, China Wu yi Co

Thomas K'Bahati - China petroleum, Advocate

Waweru Gatonye - Zhakhem Corp, Advocate

Risper Oloo - Zhakhem Corp, Advocate

AriL Omugahda - Zhakhem Corp, Advocate

Lu Shipeng - Sinopec Service, Marketing Dept

Lu Siwei - Sinopec Service , Engineer

ZhaoChengshu -SinopecService,Engineer

Ol Gaoshun - Sinopec Service, Manager

Maurice Olunya - Amacec Kenya Ltd, Technical Advisor
Han lile - Avic, Area Manager

Kiprop Kiprono - Quarsarq Group, Manager

Geoffrey Kirui - Quarsarq Group, Manager

a

THE BACKGR OUND OF THE AWARD

The Kenya Pipeline Company is to construct a new white oils pipeline
from Mombasa to Nairobi to replace the existing Line-1. The new pipeline
shall be tied in to 4 new pumping stations and subsequently decomrnission
the existing pipeline.

The scope of the project is to suppry, deliver, construct and commission a

20" diameter pipeline including laying of FOC within the KpC,s ROW
from Mombasa to Nairobi, optimize the use of the existing stations

including the associated works and augment the system to allow for new
facilities in the existing stations, including four pump stations (ps1, ps3,

PS5 a.d PS7), four t6rminals (PS9, pS10, pS12 and pS14), and four furure

I

I

I

I

!

t.
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pump stations (pS2, pS4, pS6 and psg). In addition, the

new fire fig\ting syptpf6p,furJ EFtu(*itfus.

e--.--
upgrade of existing fire fighting systems in exisring 
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Ltd-IV

10 Essars Projects Limited

11 Saipem Busines Urrit

12 Kalpataru Power Transmission Ltd

13 Technofab- Gammon Consortium

The Request for Proposal (RFp) documents were issued to the 13

shortlisted firms on 5th March, 2014. Folrowing inquiries and requests for
clarification and extension by some bidders and subsequent issuance of
addenda, the closing date of 77th April,2013 was extended from gth May,
2074, and subsequently to 15th May, 2014.

At the closing date of 15rr May 2014, nine (9) firms out of the foilowing
thirteen (13) prequalified firms submitted their bids for the tender for
Conskuction of the Proposed Mombasa-Nairobi petroreum products

Pipeline Project. - '.

No. Name of Bidder
I hem International Construction LtdZak
2 ti tiCIr alt e'P otr eu 1n t1E l1 e t' n C& ()NS LItr C I1o oC r L) l' i] no{]l P
3 PunjLloyd
4 IIDe S N I To nfrI sa trLl tlrC (lr (:En r Sv terl-ISbl v
5 tiA IC in t't1te tit] no a OFJ c] tIl C)C ora C) I1 ZTP CI: 11So t'() L1ti n-l8 rP
(r Sinopec International Petroleum Service
7 1n]Ch 211-I LI Y oC 111 IIit L clt X eP tro (]I II'Iu En er(l 111P v ng gln B
B Saipem Busines Unit
9 Kalpataru Power Transmission Ltd

I

I

I

I

I

I
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The Preliminary Evaluation commenced on 22nd May, 2074. M/s
Kalpataru Power Transrnission Ltd and M/s Avic Internationai Holding
corporation/ZTPE consorfium were the two bidders that failed to satisfy

1



to the
Technicar Evaluation stage. The Techr{i8fi,.'ffHfii853s.#.Hilf#ffril&1

1 proceeded to evarut the tenders based on ,n"..,.iiidiiie*6ffqi&:ffififi#t^
aqqg'egrut' 

MThSdp+iltt, igjr the prel iminar\, u., d tlh n i.ar ev at u a tion were
p{EPIEft,*q',"#g'P?B[trfIIlfl r.'tity's Tender Coqr.rmttee, and rhereaf ter

-m#*Bi$,.yrd4o aI the bidders on 26uMay 201,4.

ZAK["IEM

P.O. Box 73442-OO2OO
NAIROBI

to ten
Pu

For: ZA

.T

cc:

z XHEM tltTERN ItOltaL coNsrru(:TtoN Lro.
CtYll r^d Me<hrnl<lt Engtr.ot' & Conk dor!

1st July,2o14 , ' ..Preliminary Evaluation
Our Ref:,ZC-A D|OOBZ| I 4 tLpU AAa) Mandatory Requirernents
Dear Sir

^_ 
ft: preliminary evaluation was performed to ensure that the bidders-t' 
"HA16-nffiiffifuUiffifii"?{5,?.I ri.,ua in section 1 or trre invitation

erers itern 5 ancl sectron -4.L1(a) and (b) of the tender (RFp)

Pddd&$bf*SrR dfill tW! 6lr p6 7 7,, n,.

liance Certificate from country of domicile for both

Ap;iH{a+:,$iuPe
SC {#J"B^tffi#f"flflflHtr $3tr"s,hB*hc,glgll,ff"1ffi.tf IeJ",us$ f8#8g,,as8.64 issued by Ecobank as the guarantor

,ou,{l^i|n?[i{1""t" "f Incorporation of the Company/Business

ApNAN Aq6qd6g d forcign firms
Encl- -c) t ender sectrity of USD 500,000.00 issued by a reputable bank

li,?Prf;5friiff6'ffi$:,tl'
Kenya Pipeline Company Limited

%f^?:lfftrgi of registration as a contractor in the country of
,;ylx1tr 

!:r;13[r,r" finns and Nationat Constructiort Authority
N Rakilicate (NCA 1) /or Iocal partners.

From the prelinrinary evaluation the Board wishes to make the,.gDx

"dA\# ) 
following key 

Jbservations 
on t\

bidders of tende'rs:_ )

e respon rveness of the each of

o : tur zor+ i,,;
I
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I

I
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1. KALPATARUPO WER TRANSMISSION LIMITED

The company did not submit a Certificate of registration as a
contractor in the country of operation as required in the
mandatory requirements. This was arso noted in the tender
opening minutes.

b. The tenderer provided a tender security of USD 500,000
provided from I& M Bank Ltd with an expiry date of
05/70/2014. This according to the procuring Entity did not
conJorm to the tender security period indicated in clauses
3.6.1 and 3.6.2 of the tender document which required the
tenderers to provide a bid security which would be valid for
a period of Thirty (30) days after the validity period of 150
days.

2. AVIC INTERNATIONAL HOLDING CORPORATION

The Procuring Entity found that it,s tender security of USD 500,000
from KCB valid up to 08/'ro/2074. This did not conform to the tender
security period indicated in clauses 3.6.1 and 3.6.2 of the tender
document which requires the tender security to be valid for 150 days
from the date of tender opening.

From the preliminary evaluation, two bidders out of the nine bidders
failed on mandatory requirements and therefore did not proceed to
detailed technical evaluation. The bidders are:-

Kalpataru Power Transmission Limited

il

.t

b. AVIC International Holcling iorporation/ZTItrE consortium.
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No. Name qf Bidder

1 Zakhem International Construction Ltd

2
&Engrneering Conshuction

Corporation

China Petroleum

.1 Punj Lloyd

4 Denys NV

5 Sinopec In ternational petroleum Service

6 China Wu YiCompany Ltd

7 Saipem Business Unit

The following bidders were considered to be
proceeded to the detailed technical evaiuation:_

Detailed Technical Evaluation

responsive and

uation was carried out as per Clause 5.5 of the
states that all responsive bidders shall be

criteria provided for in the tender

The detaiied technical eval
Tender Document, which
evaiuated and scored against the
document.

In accordance with the requirement set out in the Techaical Evaruationcriteria, only tenderers who pass the 75 per cent
cent each of the five evaluation criteria o,_, th"1"";;::i;"r"#:::;
qualify to have their financial submissions opened and evaluated.
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Table: S Ihe Dela iled Evaluation

9

Name of Bidder
No. Criteria

Denys Sinopec
Puni

LIoyd

China Wu

Yi
Za\<(em Saipem CPECC

I
Relevant Experience in

projects for the last (15) fifteen years (30 marks)

the oil and gas pipeline

30 30 2A 30 30 30
?

(20 marks)

Key persormel and competency for the assignment

'13
15.2 15.6 16.6 20 10.4.1 15.6Key Plant and Equipment (20 marks)

16 14.5 20 2A 20 16.75 16
4

(20 marks)

Technical approach and methodology for the works

17 13 17 13.25 17 205 biliF lnancl al ca i] fo I tlie tP lastv five ea rs I mar0 ksv t0 3 8 6 8 6 5TOTAL (100 marks)
76.0 30.7 90.6 75.9 96.0 80.2 89.6

20

)



The financial bids were
ri,*,,x.^in;; 

", ;Xil:H" l:T::'n 
*" rorowing selen (f

THE FINANCIAL OPENING

Table: Bidder,s pnces as operrcd

X

I

I
I

FINANCIAL EVALUATION

r.1 Arithmetic Errors
There were no arithmetic errors noted.

r.2 Financial Scores

As per the bid document:

1. The technical score was to constitute 0.7 weight of the overall
evaruation whereas the financiar score sha, take the remaining 0.3
weight

I

iaI

No. Company
1'ender price USD Rernarks

I
Company Limited

M/S China Wu yi
456,8s5,018.00 Inclusive of VAT

2 Engineering and

Construction Corpora tion

M/S Chin a Petroleum

5^18,959,s20.52 Inclusive of VAT

em [:lternationa ]

Construction Limited

M/SZakn
484,502,886.40 Inclusive of VAT

4 PunjM S Llo dv 670,76s,882.00 Excludes VAT
:)

Engineering Construc tion

M/S Saipem Business Unit
796,430,000.00

Inclusive of VAT
6 M/s Denys NV 475,866,042.00 Inclusive of VAT
7

pec Internahonai
Pekoleum Service

M/S Sino

489,357,915.00 Inclusive of VAT

2. Tl-re lowest bid Prlc+
shall atrract 100% score in Finanf

IO

I

I

l
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Financial Score = (Lowest bid price, X/bid price, y)"100%

The Bid(:rs final Score shall be the summation of the technical and jhe
financial marks sublicted to the uxights.

M/s China wu yi Company Limited submitted a tender with a bid
amount of USD 456,855,019.00 which being the lowest sum offered was
used to determine the financiar threshord for the purposes of giving the

Evaluation. Any other bid price, y shaU attract a Financial score as

below:-

Table 4: Summary of Financial Scores

I

I

I SCOTES

I

I

I

(

No. Cornparry
Fir-rancial Scores

I M/S China Wu Yi Company Limited 100

2
Engineering und

Construction Corporation

M/S China Fetroleum
B8

3
ternational Construction

Limited

M/S Zakhem In
94.3

4 M/S Punji Lloyd
sB.8

5
ess Unit Engineering

Construction

M/S Saipem Busin
57.4

6 M/S Denys NV
96

7 M/S Sinopec Interna onal Petroleum Serviceti 93.4

il'
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2.OTHE FINAL COMBINED TECHNICAL AND FINANCIAL SCORE

1".""S 
aftained by each bidder were finaliy aggrtgated us ,equire} bysection 621s1 ot the Act and were as follows:- 

"" ! 
-- -" 'rYq's!r u

I

CONCLUSION

From the scores ta,ied in the summary table above and pursuant to theProvisions of section 82(5) of the public procurement and Disposal Aet2005. M/S Zakhem International Construction
combined Technicar and financiar score of ,r r-::t::;::i"T":t:"t,11

,)

No. Company Technical
Scores

Weighted
70%

Tecl.rnical

Financ
ial

Score

Weighted
30o/o

Financial

Combi
ned

Score
Rank

,I IYI/ S China Wu yi
Company Limited 75.9 53.13 100 30 83.1 4M/S China
Petroleum
Engineering and
Conskuction
Corporation

89. (r 62.72 E8 26.4 89.1 2

3

M/S Zakhem
Internationai
Construction
Limited

9(:t 67.2 94.3

.l

28.29 9s.5 i

M s oLI dv 90.6 63.42 s8.8 -17.64
81.1 6

5
Business Unit
Engineering
Construction

M/S Saipem

80.2 56.14 57.4

6

1'7 '\. 73.4 7

DS en 5 NVv 76 53.2 96 28.8 82 5
7

,zS Sinopei
International
Petroleum Service

M

80.7 s6.49 93.4 28.02 84.5 3

t2

t

I

I
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The Tender processing Committee recommended the award of the tenderto M/s Zakhem Internationar Construction Limited for the proposed Line1 replacement project at their quoted price of usD Four hundred andeighty four million, fiv\ hundre\and two thousand, eight hundredeighry six and forty cents only qeaqiiz,ase.a0), incrusive of vAT.

RECOMMENDATION

THE DISPUTE
Thi

I

Li

s Request for Review was lodged by Kalpataru power Transmissionmited, which was represented by the firm of Muma & KanjamaAdvocates of p.O. Box 52g_00100 Nairobi
Kenya Pipeline Company Limited of 266 May, 2074, in the matter ofTender for procurement, 

Construction, Testing and Commissioning of Line1 Pipeline Replacement project _ Contract No. SUleT/032N/73.
The Applicant requested the Board for the following orders: _

a' THAT a fair administrative action be taken by the Board in thismatter in terms of Article 47 of the Cor
of Kenya; 

vr ' u trLrE */ or tne constifution of the Republic

THAT the procuring Entity,s decision dated
201,4 rejecring rhe Applicanr,s bid for J:";::T:#:;
Construction, Testing and Commissioning of Line 1 pipeline
Replacement project, Contract No. SU/eT/O g2N[3be set asideand/or be nullifiecl;
THAT the procuring Entity,s decision contained in the letter of7th May,2014 extending the submission date from gth May,20L4to 15th May, 2014 be declared to be null and void and in

b

c

I

t'

I

against the decision of the

I3
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contravention of Section 53 of tlle public Procurement anclDisposal Act,2005;

d THAT the procuring Entir\be direcred to )*pfy with Section
53 of the public procurement & Disposal Act and issue an
extension by way of an addendum and the extension be at Ieast
twenty (20) days being one third of the original time required
for preparation of the tender documents;
THAT the procuring Entity be directed to admit the Applicant,sbid for the procurement, Construction, Testing andCommissioning of Line 1 pipeline Replacement project,
Contract No. SU/eT/032N/3 in compliance with the provisionsof the Constitution of Kenya, the pubtic_ procurernent andDisposal Act 2005, the lhblic procurement and Disposal
Regulations, 2006 and in conformity with the Technical andFinancial evaluation criteria set out in the tender documents;
THAT the costs of and incidental to these proceedings be ir.r the
cause;

C. THAT this Honourable Board be pleased to issue such further
or other orders as it may deem just.

The Appricant alreges that by a retter dated 5ft March 2014, the procuring
Entity (the Kenya Pipeline Company Limited) invited proposais from theApplicant, amongst other pre_quatified bidders, for the procuremen!
Construction' Testing and Commissioning of Line 1 pipeline Repracement
Project, Contract No. : S U/eTl032Nn3.

The Applicant stated that the above r-equest
submit the following documents as part of the p

)

required Jhe Applicant to
re-qualifipation process:

I

1.1

I

I

I

C.

f.
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I/
I

(i) Separate technical and /inancial bids.
(ii) A ztalid KRA Tax Compliance Certificate (for Local Companies).(iiil Certificate of Incorporation of the company/Business Registration.(io) originar tender security for trsD 500,000, issued from a reputable

Bank operating in Kenya. Must be yalid for L150 days from date of
tender opening. )

(o) Certificate of Registration as a contractor in the country of
operation for foreign firms and National Construction Authority
Certificate NCAL for local partners.

The Applicant further stated that, in satisfaction of the requirements, it
submitted the following documents:

a) Separate technical and financial bids.
b) Tax Compliance Certificates.

c) Certificate of Incorporation of the company/ Buqiness Registration.
d) originar tender security for USD 500,000, issued from a reputabre

Bank operating in Kenya, varid for 150 days from the date of tender
opening.

e) Certificate of Incorporation of the company as a company and its
Memorandum of Association in proof of its Registration as a
contractor in the country of operation.

The Applicant stated that it was however surprised when it

I

I

I

received a
letter dated 26m May, 2074 from the procuring Entity in-forming the
Applicant

namely:-

that its bid was not responsive on account of two reasons

(a)That they did not submit proof of registration as a contractor in
their country of operation, and

l5

I
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(b)That their tender security was not varid for the required period
as it expired on 5s October, 201,4, which was jess than 150 days\
as requiredr(n the Request fo) proposal/the tender documents.

The Applicant faulted the said decision which it stated was erroneous in
fact and in law and ought to be set aside since it was contrary to the
Provisions of section 31 of rhe pubric procurement & Disposal Act, 2005
which provides for the statutory criteria for qualification of persons to
participate and to be awarded contracts for procurement. The Applicant
submitted that no preference or reservations were prescribed by the
Minister in respect of this particurar contract and that the onry varid and
legal criteria for erigibility that ought to have been applied was the criteria
set out in sections 31-and 39 of the aci. rne Applicant further stated that
the mandatory requirements set out in the retter of 5s March, 2014 issued
by the Procuring Entity were not in consonance with the provisions of the

Procuring Entity introduced unusual requirements into the procurement
process, one of which was that bidders were required to produce ,,a
Certif cate of Registration as a contractor in the country of operation for foreign
frms" , and that as a company registered in India, the Applicant was
subject to a different set of standards as wourd be required for a rocar firm.

The issues for clete rmination

The Board has looked at the issues framed by the parties and considers the
following issues falling for determination in this application.

Act and as a consequence and of
mandatory statutory requirements.

necessity must give way to the

The Applicant stated that the

l{r

I

l
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I
1. Whether the Applicant

of this procurement.

2. Whether the Respondent erred in de
responsive on account of it,s failure
registration as contrar
\ ctor in India and a

l)
I

Provided a valid bid bond for the purposes

claring the Applicant non_
to provide a Certificate of
tax Compli\nce Certi(icate.

TI{EPARTIES' AR G ENTSUM

Mr. Kanjama stated that under the pro
Constitution the Boar, -,"" :^.:,'tc.,_rovrsrons 

of Article 227 sf il1s

the public O.o"rru,ru., 
was bound to interpret any legislation, including

Constitution ,., u"*"., 
and Disposal Act in light of this Article of the

equitabre. ou""ru.;;".iJ"::::'.lo'll'""-ent process was rair,
provisions of section.s 3; "-:-;:"", 

ano cost effective. He quoted the

done without air.r" 
31 and 39 which sta

iminarion,r.,f u* pr..i"lli::: TT:T:T::::
Jrocess is limited by the Act. He argued the \ _

prequariried it mean*hat it was competent :jLJ,:#T ::,r:ff:contract but had been un_fairly excluded fro
process and therefore the question ,tua u.or"- 

taking further part in the

was in accordance with the provisions of the .H;::::;:j"::: ;:
lH:ffi":]j;,:'"t out the Procuring Entitv's retter of 7e May 2074

being an,r.,."uro.,ubr.tion 
date from $tir May' 2014 to 15th May 2a74 as

against the provisionr: 
extension that prejudiced the Applicant as it went

Appricant sufficient ,r, 

o' t"tt'ot 55(3) of the Act and did not allow the

renderednoncompria;:n:T",:rrJ:.:::.:,:ff 
:::lJr"::i:bond validity period. He contendea tr,ut tt," .,

therefore arose because 
"; ; ":_^--^*ut 

t:". resulting lack of compriance

ract that the.bid o""o -,I il, ; r"ffi::,.T :::l#:: ;:"ffiI:
'1?

I

I

I

I

I



it was therefore a minor deviation in accordance with the provisions of
Section 64(2) which should not be used to disquaiify the Applicant.

.\
\7

In rep$ Counsel for the Procuring Entity sought to clarify that tle pre-
qualification process done under the Expression of Interest (EoI) must not
to be conJused with the process of evaluation of the Request for proposal

(RFP) as the former was completed and concluded in April 2013. she

opposed the suggestion by the applicant which seemed to imply tha! since

the applicant had been prequalified at the initial expression of interest

stage, then the Procuring Entity should not have keenly scrutinized the

tender document submitted by it. she referred the Board to the provisions

of section 81 of the Act which states that the procuring Entity should give
each person prequalifild a request for proposal with a copy of terms of
reference containing instructions for preparation and submission of
proposals. The Request for proposals/ the tender document required that
bidders should have proposals which would incrude a technical and
financial proposal with the procedures and criteria to be used to evaluate
and determine whether the proposal was responsive. The procuring Entity
argued that the Applicant was disqualified upon the examination of the

mandatory requirements.

As regards the issue of extension of time for the tender submission from Bth

May to 15th May 2014, counsel for the procuring Entity argued that section
53 of the Act does not give a minimum period within which an extension

should be granted and that this extension was done in response to

Requests by several bidders who requested for more time and was not a

unilatei'al decision of the Procuring Entity. she adcled that there ivas no

)r

bidders were called upon to fulfil and since the

as issued by I&M Bank in Kenya this {<tension, ,,

other condition that the
t

Applicant's Bid Bond t

I

I

l
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tll
' could not have prejudiced the Appricant in any way. Furthermore sheobserved that a, the other B bidders complied and extended their bidbonds accordingry' she further argued that this was yet anotherillustration of a case where the Applicant shourd have taken up the issueon receipt of \ retter and comprained if indeed it thought it wourd not be\able to comprf instead 6i waiting untir after the period provided for hadlapsed.

Mr' Gatonye associated himserf with the procuring Entity,s submissionsand stated that since the Appiicant did not invoke the jurisdiction of theBoard within the time prescribed by law, the
He stated that the rec 

pplication was incomPetent'
iurrement on the period of the validity of a tender bidbond was a mandatory requirement and not a minor deviation and thatthe Procuring Entity had no discretion in the matter if the bid bond did notcover the bid bond va\Enriryhadvioraied^1,:'j#:",i^:"i::]XJ::T,.:ffi 

::::',:.';:,-the Appricant had fa,ed to demonstrate how the procuring Entity did notcomply with Articles 227 by giving particulars of the breaches of theConstitution that had been violated.

The Board has considered the rival submissions on the issue of the BidBond' The bid bond submitted by the Appricant appears at pages 12g to130 0f the tender document. The second Iast paragraph of the Bid Bondwhich was issued by the I & M Bank Limited Kenyatta Avenue in Kenyaexpressly states that the guarantee would remain in force upto andincluding Thirty (30) days after the period of tender validity i.e. 5th october20'14 and that any demand in respect thereof shourd reach the Bank notlater than the said date.

J

t9
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It is therefore plain from a reading of the bid bond itself that it was vaiid
upto 5n october 2074 and this is borne out by the fact that the Bank itserf
stated \-rat the Bank wourd not honour any deman( received after [e said
date.

The Bank additionalry directed the Appricant to return the bid bond for
cancellation with a rider that the Bid Bond shar stand canceled whether
refurned to the Bank or not.

The Procuring Entity would not therefore have a bid bond to hold onto
after Sth october 2014. This was however a mandatory requirement under
this contract but not a minor deviation as the Applicant sought to argue.

Regulalion 57 of the pubric procurement and Diqposal Regulatiols 2006
provides that the procedure for preriminary evaiuation of open tenders set
out in Regul atton 4z sha, appry to evaruation of Request for proposars

under Section 82 of the Act.

Regulation 47 (1) stipulates that upon opening tenders under section 60 of
the Act, the evaluation committee shall

evaluation to deterrnine whether:_

first conduct a preliminary

"(1) (b) any tender security submitted is in the required form, antount and.
aalidity period.,,

It was held in the case of Mwangemi Generar Contractors -vs - Mokowe
Secondary (PRB Applicarion No. 28 of 2010) that the provision of a Bid
Bond is a mandatory requirement and that any such Bid Bond must be in
the form, amount and within the tender validity period.

I

The Bo

Power [enra
vs-

2008) and

1d 
held similarly in the case of Avery (East Africa) Ltd _

Jnd Lighting Company Ltd (pRB Applicalton No. 14 of
20

I
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I

I

Proceeded to disquarify the candidate who had not compried with the
req u lrement

As rightly submitted by Counsel for the Irrocuring Entity and thesuccessfur bidder' the purpose of a Bid Bond is to ensure that a tenderer
complies with its obiigatior) from tI\ date the tender is opened forevaluation to the date when a contract is entered into.

In view of the crear and unambiguous requirement of Regurations 57 and
41 0f the Reguiations and sections 53 and 60 0f the Act, where any periodprovided for in a tender is extended the bid bond must be sim,arly
extended.

I4rhere the varidity period for the Bid Bond lapses the tender dies once thevalidity period iapses and no award can flow from a ,,dead,, tender. (see
the case of Arprand Architects -vs- Minisky of Housing (pRB Review
No. 4 of 2010). \

The Applicant's expressed difficurty in having its tender validity period
extended cannot arso be a varid ground since a, the other remaining eight
bidders extended their bid bonds accordingly upon the expiry of the
specified period and there is absolutery no reason why the appricant
whose Bank is located in Nairobi had to traver back to India to have its bid
bond extendecl' Furthermore the Applicant must have been aware that itsbid bond was non compliant when it handed it in on 1.5a May, 2014,
knowing very we, that the tender submission date had been moved from
8n May, 2074 to 15h May, 2014. With this knowledge the Applicant ought
to have taken steps to extend the bid bond like the other bidders did but
not to merery subrnitted a tender whose bid bond had expired at the time it
was submitting it.

2t
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The Board has perused the tender documents placed before it and has

established that the other bidders who participated in this tender came

from other counties which are far qrd wide such aythina, Italy, Lebanon,

India and Belgium among others.

The Board therefore finds and holds that the Applicant's Bid Bond was

valid only upto 5th October 2014 and that the Procuring Enti$ rightly

disqualified the Applicant at the preliminary evaluation stage pursuant to

the provisions of Regulation a7 Q,) and Section 60 of the Act.

The second ground of the Application revoived around the requirement

that the Applicant did not provide a "certificate of registration as a
contractor in the country of operation" and that thqrequirement for a Tax

Compliance CertiJicate. Mr. Kanjaira stated that there was no requirement

for the registration of contractors or a Tax Compliance Certificate in India

and therefore faulted the Procuring Entity for disqualifying the Applicant

on the basis of these two requirements. According to him, the key word

used is "registration" and that the Certificate of Incorporation and the

Memorandum and Articles of association of the Company were sufficient

for that purpose. Without citing any proof of the existence of such a

practice in India, Mr. Kanjama submitted that it was not a legal

requirement for conlractors in india to be registered or to be issued with a
tax compliance Certificate. He further stated that, because the procuring

Entity was inviting bids from ail over the world, it should have reasonably

expected that this proof would take various f orms depending on the

regulations of the various countries. In this case he sJated that Articles 48

and 49 of the Memorandum of Association of the Applicant stated that the

Applicant was capable of performing the tender fo1 the construction of a
Pipeline if the tender was awarddp to it. Referring lo do.r*u.rts that had

l"zZ
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electrical, mechanical and consulti,g engineers, suppliers of electricity for
the purpose of light, heat, motizte power or othent:ise, manufacturers of
and dealers in ma{inery, apparatS, instruments anil things required for
or capable of beihg used in connection u.tith generation, distribution,
supply and accumulation, employment and use of electicity, galztanism,

m agn eti sm or o th erut is e.

In response, Counsel for the Procuring Entity, argued that, apart from the

Applicant failing to submit a certificate, it aiso failed to conJirm that the

company actually carries out the activities it is mandated to carry out. she

went on to state that the Procuring Entity recognized that the bidders

would be international firms and that it was necessary for it to take into

account the different jurisdictions between the local and foreign. Foreign\
firms were required to submit a certificate of registration as a contractor in
the country of operation as proof that they were indeed engaged in
activities relevant to the tender. she further argued that if it was intended

to consider just the certificate of incorporation as certificate of registration
as a contractor then the two mandatory requirements would not have been

set out separately. she stated that what had been demonstrated by the

Applicant was merely evidence of incorporation, which was evidence of

the actual formation of the company and had nothing to do with the

activities of the company. she went further to state that the requirement

was not for a certificate of registration as a contractor by the Government

of India but rather for a "certificate of registration as a contractor in the

country of operation". Punj Ltoyd, also from India, fulfiiled the

requirement and there was no reason.rarhy the Applicant could not.

Mr. Gatonye supported the argumerits by Counser for the procuring entity

hat in Inclia there is no registration of

I

I

I
and wondered w ether it was true

24



been submitted by one of the bidding companies namely punj Lloyd
Limited from India which was a certificate of registration issued by the
Construction Federation of India (cFI), he stated that this was not a
statutory body but a business associatio. and was not therefore expected
to issue "a certificate of registration as a qntractor 

<n 
the country of

operation for foreign /irms,,. He went o. to u.gr" that iri the event that the

I

Procuring Entity puts a condition that rs not consistent in different
jurisdictions, for the purposes of fairness, it shourd accept the best proof of
that registration. In the case of the Applicant it stated that this best proof
were Articles and Memorandum of Association documents for Applicant
which demonstrated that it could legally conduct contracting work as
" Structural Engineers, Ciail Engineers, Hydraulic Engineers, Marine Engineers,
Chemical Engineers, Aeronauticar Engineers, Text,e Engineers, Automotiae
Engineers and all euery work connected. uith the same,, .

Articles 48 and 49 of the Applicant's Memorandum of Alsociation state as
follows:

"Other Objects:

48. To catry on the business of carriers of passengers and goods,
manufacturers of, and d.ealers in railuay, tramu)ay, electric, magnetic,
galoanic, and other apparatus, suppliers of light, heat, sound and power,
and to acquire any inaention and construct railway and t-ramutays and
work the same by steam, gas, oil, electricity or other pouter.

49, To carry on the business of Structural Engineers, Cioil Engineers,
Hy draulic Engineers, Marine Engineers, Chemical Engineers, Aeronautical
Engineers, Textile Engineers, Automotiae Engineers and. alr and e,ery utork
connected ztsith the same and to carry on the.business of electricians,

I
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ll tl,jl,
contractors by a statutory body and if so then the Applicant should have
done what the other Indian conrractor did namely provide a certificate of
registration with cFI. At reast that wourd have shown some evidence that
this is a company invorved in construction. Counser stated that the

5:::""t 
EntiBr was looking for a serious conrractor with experience to(o

a maror cdntract and the act of showing documents of incorporation
without proof of experience in carrying out construction work was not
enough' Counsel further submitted that this particular requirement was
aimed at excluding what in Kenya have come to be known as ,, Cott;b oy,,
contractors and was meant to weed out tenderers who had no proof of
experience in carrying out projects of this magnitude.

The Board has read the tender documents and has noted that the procuring
Entity required arr bidders to provide the folowing documents which
w_ere indicated as being part of the mandatory requirements. r

a) A certificate of Incorporation of the Company/Business Registration
- . for both Foreign and local partner.
b) A tax Compliance Certificate from the County of domiciie for bothlocal and foreign firms.
)c

d) A Certificate of Registration as a Contractor in the County ofoperation for foreign terms and National Construction AuthlrityCertificate NCA 1 for local partners.

The requirement for the Certificate of Incorporation and the certificate of
Registration as a contractor in the County of operation for foreign firms
were two distinct requirements under the mandatory requirements. The
best that the Appricant shourd have therefore done in the circumstances
and in the event that it had proved that a Certificate of registration as a
contractor in India was not a mandatory requirement in India, it should
have produce{ the next best proof as was shown in the case of punj Lloyd-

25
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I
which was to provide proof that indeed it is involved in construction.

\Alhether this came from CFI or the Government of India or indeed any
\

ot\er appropriate In8\itution was essential for compliance. \
,n" ."O,rrru*ent that the bidders provide a tax Compliance certificate was

also a mandatory requirement in the tender document. The Applicant did

not provide evidence to show that this was not a requirement in India-

The allegation was an allegation of fact which the Board cannot take

judicial notice of and ought to have been established. The Applicant

instead produced uncertified accounts for the years 2012'2013.

Section 31 of the Act provides as follows:-

31 A) A jerson is qualified to be ausarded a contract for
procurement only if the person satisfies the following criteria:

(a) the person has the necessary qualifications, capability,

experience, resoulces, equipment anil facilities to prcaide ushat

is being procured;

(b) the personhas the legal capacity to enter into a contract for
the procurement;

(c) the person is not insolaent, in receioership, bankrapt or in

the process of being zoound up and is not the subject of legal

proceedings relating to the foregoing;

(d) the procuring entity is not precluded from entering into the

contract zoith the persorl under section 33;

(e) the percon is not debarred from participating in

procuretnEnt proceedings under Part lX.

I
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(2) The procuring entity may require a pers
information to establish that the criteria

otr to proaide eoidence or
ttnder subsection (1) aresatisfied.

I

G) The criteria under subsection (1) and dsubsectiofor sha, be "., ^,,_'r_ ,,, -': 
":" any requirements under \

f ",r,,0o,:,;:;;r:;:":::,":::;:r::;::,:.*::,:ortherequest
persons, in the documents used in that proced:r':.*"0 

to pre-quarify

(4) The procuring entity shall determine
qualified and that determination shall o, nonr*r"rrer 

a person is

requirements set out ," ;:'";^:-':Lt 
o.e aone using the *iteia and

subsection (3). 
in the documents or requests descibed. in

(5) The procuring entt

false, inaccurate or ,n"'r'u 
*o' disqualifu a person for submitting

__ 
,*plete information abo

quotation in procuremercluded 
from submitting a tender' proposal or

under section 39. 
nt proceedings except under this section and

(7) procuing entities shall use creatizte ,

and build in order to onL-_^^ -t.. ' ' --'et'eo'| oucn as d€57$7t

andpro jectr*r,"';::;:;";;;;;:;;:';::":::r'r::r]il
\Alhile Section 39 of the same Act states as follows:_

',39(1) Candidates shall participate in
without discrimination, except *r"rwo"rrrment 

proceedings

in accordanct

3 e (2 ) s u b j e c,, ",::: "' :,' : ;: ; : i,X,:-r 

t i ci p a tt i o n i s tim it e d

er shall, in considerationof econorqic and - social deztelopment factors, prescribe
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I
preferences and or leseraations in public procurement and

disposal."
\\

As [he Board has already observed in its determina\ion on the i6sue of the

bid bond, a mandatory requirement contained in a tender document

cannot be waived and the Board therefore finds and holds that the

Applicant was properly disqualified at the Preliminary evaluation stage

for not complying with the mandatory requirements set out in the tender

document.

The Board finally observes that in the absence of any proof of breach of

any of the Provisions of the Act or the Regulations, the Applicant's

contention that the Procuring Entity breached the Provisions of Article 227
\\

of the Constitution cannot stand and is therefore also disallowed.

In conciusion therefore and inview of all the foregoing matters and in

exercise of the powers conferred upon it by the Provisions of Section 98 of

the Act, the Board makes the foilowing orders:-

a) The Request for review filed by the Applicant herein on 30h May,

201.4be and is hereby dismissed but with no order as to costs.

b) The order of stay issued herein on 30s May, 201,4 be and is hereby

discharged and the Procuring Entity is at Liberty to proceed with the

Procurement process.

Dated at Nairobi this 27th day,June 2014.

t

Chairmar-r Secretary

PPRBPPI{B
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REPUBLIC OF KENYA

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

REVIEW NO. 23 OF 11T}I IUNE, 2014

tsETWFEN

CHINA PETROLEUM ENGINEERING
& CONSTRUCTION CORPORATION...... .........APPLICANT

AND

THE KENYA PIPELINE
COMPANY LIMITED PROCURING ENTITY

AND

ZAKHEM INTERNATIONAL
CONSTRUCTIONLIMITED...... .......1STINTERESTEDPARTY

KALPATARU POWER
TRANSMISSION LIMITED 2ND INTERESTED PARTY

CIIINA WU YI CO, LTD 3RD INTERESTED PARTY

Review against the decision of Kenya Pipeline Co. Ltd in the Matter of

Contract No.: SU/Qrym2Nn3 for Construction, Testing and

Commissioning of Line 1 Pipeline Replacement Project.
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1. Paul Gicheru

2. Peter B. Ond

3. Nelson Orgu
'(o

4. Mrs. Rosemary Gituma
5. Mrs. Gilda Odera

INA DANCE

PR ESENTBY INV ITATION

PROCURINGENTITY -KENY

1. Gloria Khafafa

2. Eng. Billy Aseka

3. Maureen Mwenje

4. Morris Nyaga

1. Philip Okurr,u _ Ho
2. Shermith Miano - r".'.:;:,r0.'"f 

for secretarv

- Chairman

- Member

- Member

- Member

- Mernber

A PIP ELINECOMPANY

- Senior Legal Officer

- Chief Engineer

- Procurement Officer
- Procurement Officer
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Thomas K,Bahati - Advocate

ITES TEDI'ARTIESINT L'

1. Charles Kanjam

2. Gathoni Kimani

3. Philip Jaiang,o

4. Stephen Owino

I

a - Kalpataru power Transmission Ltd, Advocate
- Kalpataru power Transmission Ltd, Advocate
- Kalpataru power Transmission Ltd, Engineer
- Advocate

BOARD MEMBERS PRESENT

\

I

i



I

5. Tom Makumu - Clerk

6. Peter Liu - Legal Officer,

7. Wang - Legal Officer,

8. Waweru Gatonye - Zhakhem Corp, Advocate
9. Brian Omugana - Zhakhem Corp, Advocate
10. Risper OIoo - Zhakhem Co$, Advocate
11. Lu Shipeng - Sinopec Service, Marketing Dept
12. Lu Siwei - Sinopec Service , Engineer
1.3. Zhao Chengshu - Sinopec Service, Engineer

14. Ol Gaoshun - Sinopec Service, Manager

15. Maurice Olunya - Amacec Kenya Ltd, Technical Advisor
16. Han Jile - Avic, Area Manager

77. Kiprop Kiprono - euarsarq Group, Manager

18. Geoffrey Kirui - euarsarq Group, Manager

THE BACKGI{OUND OF THE AWARD

The Kenya Pipeline Company is to construct a new white oils pipeline
from Mombasa to Nairobi to reprace the existing Line-1. The new piperine
shall be tied in to 4 new pumping stations and subsequently decommission
the existing pipeline.

The scope of the project is to supply, deliver, construct and commission a

20" diameter pipeline including laying of FOC within the KpC,s ROW
from Mombasa to Nairobi, optimize the use of the existing stations
including the associated works and augment the system to arow for new
facilities in the existing stations, incruding four pump stations (ps1, ps3,

PS5 and IIST), four terminals (pS9, pS10, pS12 and pS14), and four future
pump stations (PS2, PS4, pS6 and pSg). In addition, the project includes the

I

I

I

I

I



upgrade of existing fire fighting systems in er
new fire fighting systems for new stations. 

<isting stations and design of

Thre sublect tender was first advertised as an
r\, rr re Lonstruction of the proposed Mombasa_Nairobi petroleum
Products pipeline prc .,Ject, on Wednesday 16rh January, 2013 in the localdailies and the same (

s u bmi ne d u,., o,,,. o ".-ll'."ffi . J"#l;:f il::: ffi rH: ;::shortlisted to proceed to the next stage of tendering i.e. Request forProposar stage (RFp)' The procuring Entity's 'render Committee, at itssitting TCM No. 22_2012/2073 of 16s April, 2013, approved the rhirteen(13) shortlisted firms to proceecl to the RFp stage. Both the successfur andunsuccessfur firms were informed of the outcome vide Ietters dated 25thAprd, 2013. \

Pre-Qualified Bidders

I

I

No.
Narne of Bidder

I Zakhem Internationa.l Construction Ltd

2 China PehoIeum Engineerin
ti& Co lls LItr'tl tC I ()n Co f fo (l IIot)

3 Punj Lloyd

4 Samsung & CT Corporation

5 Denys NV and IOT Infrai trucfure Energy System _JV

6 Daewoo E&C

7

lv
Avic International Holding Corporation and ZTPE Consortium-

8 Sinopec International petroleum Service

I
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9

10 Essars Projects Lirnited

11 Saipem Busines Unit

12 Kalpataru Power Transmission Ltd

Technofab- Gammon Consortium

I

I

China Wu Yi Company Ltd and Xinjiang Petroleum Engineering

Ltd-ry

The Request for Proposal (RFP) documents were issued to the 13

shortlisted firms on 5th March, 2014. Following inquiries and requests for

clarification and extension by some bidders and subsequent issuance of

addenda, the closing date of "l7th April,2013 was extended from 8s May,

2014, and subsequently to 15th May, 2014.

At the closing date of 15th May 2014, nine (9) firms ott of the following

thirteen (13) prequalified firms submitted their bids for the tender for

Construction of the Proposed Mombasa-Nairobi Petroleum Products

Pipeline Project.

No. Name of Bidder

1 Zakhem International Construction Ltd

2 China Petroleum Engineering & Construction Corporation

c Punj Lloyd

4 Denys NV/IOT Infrastructure Energy System

5 Avic International Holding Corporation/ZTPE Consortium

6 Sinopec International Petroleum Service

China Wu Yi Company Ltd/Xinjiang Petroleum Engineering

I

I
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C9 Sa ipem Busines Unii

9 Kalpataru power Transmission Ltd

The Preliminary Evaluation commenced on 22nd May, 201,4. M/sKalpataru power Transmission Ltd and M/s Avjc International HoldingCorporation/ZTpE consortium were the two bidders that fa,ed to satisfyall the mandatorrT lsquilsments and thus did not quarify to move to theTechnical Evaluation stage. The Technical Evaluation Committee
proceeded to evaruate the tenders based on the criteria set out in the tenderdocument' The results of the preliminary and technical evaluation werepresented to the procuring Entity,s Tender Committee, and thereafter

communicated to all the bidders on 26k May 2014.

I

Preliminary Evaluation

a) Mandatory Requirements

The preliminary evaluation was performed to ensure that the bidders
met the mandatory requirements listed in section 1 0f the invitation
to tenderers item 5 and secrion al.1(a) and (b) of the tender (RFp)document set out the mandatory requirements which were asfollows:

a) Certificate of Incorporation of the Company/Business
Registration for both foreign and local partner

b) Tax Compliance Certificate from country of domicile for bothlocal and foreign firms

c) Tender security of USD 500,000.00 issnei by a reputable bankoperating in Kenya 

I
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From the preliminary evaluation the Board wishes to make the

fololing key observations on the responsiveness of the eack\of

bidders of tenders:-

1. KALPATARU POWER TRANSMISSION LIMITED

a. The company did not submit a Certificate of registration as a

contractor in the country of operation as required in the

mandatory requirements. This was also noted in the tender

opening minutes.

b. The tenderer provided a tender security of USD 500,000

- provided from I& M Bank Ltd with an expiry date- of

05/10/2074. This according to the Procuring Entity did not

conform to the tender security period inclicated in clauses

3.6.1 and 3.6.2 of the tender document which required the

tenderers to provide a bid security which would be valid for

a period of Thirty (30) days after the validity period of 150

days.

2. AVIC INTEIINATIONAL HOLDING CORPORATION

The Procuring Entity found that it's tender security of USD 500,000

from KCB valid up to 08/10/2074. This did not conform to the tender

security period indicated in clauses 3.6.1 and 3.6.2 of the tender

document which requires the tender security to be valid for 150 days

from the date of tender opening.

I

I

.I

d) Certificate of registration as a contractor in the country of
operation for foreign firms and National Construction Authority
Certificate (NCA L) for local partners.
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From the preliminary evaluation, two biclders out of the nine bidders
failed on mandatory requirements and therefore did not proceed to
detailed technical evaluation. The bidders are:-

\
a. Kalpataru Power Transmission Limited

b. AVIC International Holding Corporation/ZTpE consortium

t

The following bidders were considered to be

proceeded to the detailed technical evaluation:_

resPOnslve

provided

responsive and

bidders shall be

for in the tender

Name of Bidder

Detailed Technical Evaluation

The detailed technical evaluation was carried out as per Crause 5.5 of the I

I

Tender Document, which states fhat all

evaluated and scored against the criteria

document. I

/

No.

1 nternational Construction LtdZakhem I

2 China Petroleum
\

Corporation

Engineerir-r g & Construction

3 Punj Lloyd

4 Denys NV

5 inopec International Petroleum ServiceS

6 hina Wu Yi Company LtdC

7 Saipem Business Unit

I

l



In accordance with the requirement set out in the Technical Evaluation

criteria, only tenderers who pass the 75 per cent overall mark and 50 per

cent each of the five evaluation criteria on the technical evaluation shall

qualify to have their financial submissions opened and evaluated.

l
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Toble: 5ummory of the Oetoiled Evoluation

Name of Bidder
No. Criteria

Denys Sinopec
Punj

LIoyd

China Wu

Yi
Zakhem Saipcm CPECC

I
xperience in the oil and gas pipeline projects

for the last (15) fifteen years (30 marks)

Rclevant E

2a 30 30 20 30 30 30

competency for the assignment (20Key persorLnel and

marks)
r3 15.2 '15.6

16.6 20 10.4 15.6

Kev Plant and Equipment (20 marks) 16 14.5 20 20 20 76.75 16

1

approach and methodology for the works (20l echnical

marks)
1t- 13 13.25 18 17 20

) capability for the Iast five years (10 marks)Financia I
3 3 6 6 6 S

TOTAL (100 marks)
30.7 90.6 73.9 96.0 30.2 s9.6

.I
-

---]-
,o 
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THE FINANCIAL OPENING

The financial bids were opened on 3rd June, 2014. The folowing seven (7)

firms submitted bids as shown in table 1 below

Table: Bidder's pices as opened

No. Company Tcnder price tl$D\ Remarks

I

M/S China Wu Yi Company

Limited
456,855,018.00 Inclusive of VAT

2

M/S China Petroleum

Engineering and Construction

Corporation

518,959,520.52 Inclusive of VAT

M/S Zakhem International

Consrruction Limited
484,502,886.40 Inclusive of VAT

.l M/S Punji Lloyd 670,76s,882.00 Excludes VAT

5

M/S Saipem Business Unit

Engineering Constructiotl
796,430,000.00

Inclusive of VAT

6
M/S Denys NV 475,866,042.00 hrclusive of VAT

M/S Sinopec International

Peh'oleum Service
489,3s1,915.00 Inclusive of VAT

FINANCIAL EVALUATION

1.1 Arithmetic Errors

There were no arithmetic errors noted.

1.2 Financial Scores

As per the bid document:

I

l

I

I

I
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1' The technicar score was to constitute 0.7 weight of the overarl
evaluation whereas the financial score shall take the remaining 0.3

l weight.

2. The lowest bid price, X, shall attract 100% score in Financial
Evaluation. Any other bid price, y shall attract a Financial Score as
below:-

Table4: Summary of Financial Scores

Financial Score = (Lowest bid price, X/bidprice, y)*100%

The Bidders final score sha, be the summation of the technical and the financialmarks subjected to the uxights.

\\
M/s China wu yi Company Limited submitted a tender with a bid amountof usD 456,855,018.00 which being the rowest sum offered was used todetermine the financiar threshord for: the purposes of giving the scores.

I

Company
Financial Scores

I M/S China WuYiCompany Limited
100

2
Construction Corporation

Petroletr n-r Engineering ancl
M/S China

88

3
Limitecl

M/S Zakhem Internationa i Construction

94.3 -

4 M/S Punji Lloyd
58.8

Page 112
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5

S Saipem Business Unit Engineering

Construction

M/
57.4

6 M/S Denys NV 96

7 Sinopec International Petroleum ServiceM/S 93.4

Page | 13
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2.0 THE FINAL COMBINED TECHNICAL AND FINANCIAL SCORE

The scores attained by each bidder were finaily aggregated as required by
Section 82(5) of the Act and were as follows:- \

t

I

No. Company Technical
Scores

Wcightecl
70"/,,

l ecl-rnica l

Financi
al Score

Weighted
3Oo/o

Financial

Combin
ed Score

I{ank

1

M/S China Wu Yi
Company Lirnited

75.9 53.13 '100
3t) 83.1 ,1

2

M/S China
Petroleum
Engineering and
Construction
Corporation

89.6 62.72 88 16.4 89.1 2

3

M/S Zakhem
Interr-rational

Construction Limited
67 .? 94.3 95.5 I

.1 M/S Punji Lloyd 90.6 63.42 58.8 "17 .64 8r.1

5

M/S Saipem Business
Unit Engineering
Construction

80.2 56.14 57 .4 77.22 73.4

6 M/S Denys NV 76 53.2 96 28.8 82 5

7

M/S Sinopec
International
Petroleum Service

80.7 56.49 93.4 28.02 84.5 3

Page 114
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CONCLUSION

From the scores tallied in the summary table above and pursuant to the
Provisions of section 82(5) of the public procurement and Disposal Act 2005.

M/s Zakhem International Construction Lirnited scored the highest
combined rechnical and financial score of 95.s% and was thus ranked top

\ 
'\

RECOMMENDATION

The Tender Processing Committee recommended the award of the tender to
M/s Zakhem International Construction Limited for the proposed Line 1

replacement project at their quoted price of USD Four hundred and eighty
four million, five hundred and two thousand, eight hundred eighty six and
forty cents only (484,502,886.40), inclusive of VAT

THE REOUEST FOR REVIEW

I

I

The Applicant was dissatisfied with the procuring Entity's decision and
lodged an application for review challenging the award of the subject tender
to the successful bidder. The Request for Review was loclged with the Board
on 10th lune 2014. The Applicant's application for review was supported by
the affidavit sworrr by one Mr. FAN ALI on 10th Iune 2014 and to which he
annexed several documents

The Procuring Entity (the Respondent) filed a 24 paragraph Response in
answer to the Applicant's Request for Review. The Response is dated 16th

Jone,201'4. The Procuri.g Entity also filed two Replying Affidavits sworn by
Nancy Rono and Nicolas Gitobu respectively in opposition to the

Applicant's Request. The successful bidder which the Board shall herein

after refer to as the 1st Interested party filed a Memorandum of Response and

PaBe [15
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a Replying Affidavit sworn by one Adnan Annous. The two documents are
dated and were filed with the Board on 20d, June., 2014.

I

I

The 2"a

grounds

Interested Party M/n Kalparatu power

of opposition while the 3.d Interested

transmission Ltd filed

Party did not file any
Response, grounds and or a Reprying Affidavit in support or in opposition to
the Request for Review.

The Applicant and the 1't Interested parti: iramed issues for determination.
The Board has looked at the Request for Review, the responses filed,
Supporting Affidavit and the Replying Affidavits and finds that
statement of issues dated 16t1, June, 2074 and which
Applicant on 20d. June, 2014 aptly captures the
determination in this application-.

The statement of issues fired by the Appricant set out the fo,owi.g as the
issues that fell for determination in the Request for Review.

(1) whether the procuring Entity breached the proaisions of section g2 of
the Act as read together zaith crauses 3.6.1 and 3.6.3 0f the Tender
Document uthen it accepted the tender secruity by Ecobank Nigeria
Limited on behalf of the successful bidder.

(2) whether the procuring Entity breachecr the proaisions of section g2 of
the Act as read. together utith clause 3.7 of the ten,er do*tment by
accepting the tender price of the successful bidder.

(3) whether the procuring Entity breached the proaisions of section g2 of
the Act as read together zaiih the ardendum No.S dated 17tt, Apr, 2014
in azaarding the to tender the successful bidder uthich did not pro,ide a
sub-contract agreement *)rl, o Iocal company.

was filed by

issues raised

the

the

the

lor
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(4) whether the Procuring Entity aiolated the proz.tisions of Articre 227 of
the Constitution.

(5) whether or not the Applicant's request for reztieza zttas time barred.

(6) Whether the Applicant has suffered loss and damage.

During the hearing of the neq,)est for Review, the Applicant was represented

by Mr. K'Bahati Advocate while the procuring Entity and the successful

bidder were represented by M/s Gloria Khafafa and Mr. waweru Gatonye

respectively. Two other interested parties namely M/s Kalpataru power

Transmission Limited and M/s China wu yi were allowed to participate in
the proceedings as Interested Parties pursuant to the provisions of Section 96

of the Act. The two parties were represented by Mr. Charles Kanjama and

Mr. Stephen Owino respectively.

The Board wishes to observe that though the Applicant framed six (6) issues

for determination, the Applicant confined his submissions to issues 1", 2,3, 4
and 5 and abandoned issue no. 6. The Board further observes that although

the Applicant raised the issue of the 1't Interested party's lack of experience in
ground '1,.23 of its Request for Review, the Applicant did not frame any issue

on the 1st Interested Party's iack of experience and did not address the Board

on the issue of the l.tlnterested Party's lack of experience.

All the advocates who appeared before the Board made their respective

submissions in support and or opposition to the Applicant's application for

Review and the Board will now proceed ancl examine and render a

determination on each of the issues framed for determination.

I
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But before proceeding to deal with those issues, the Board has considered the
issue raised by the Procuring Entity (Responcrent) and the 1,t Interested party
that certain grorrr[, raised by the Appricant in this application were tirn\
barred. The Board has also read through the Request foL [sr7ig1y, the
affidavit in support thereof and the wrjttal responses and the Replying
Affidavits filed in opposition to the Request for Review and has also
considered the argurncnts on the issue of whether the Request for Review
was filed out of time ancr finds that the issue cannot be determined
independently ',vithout a consideration of the facts in support or in
oppositioir of each respective ground of Review. The Board will therefore
consider the issue of whether a.y of the grounds set out in the grounds of
Review is time Barred while addressing the particurar ground and t}e
determination o, this issue will therefore be made in the Board,s decision on
each of the issues framed by the Applicant for determination.

As a starting point and before determining the issues before it, the Board
finds it necessary to set out the relevant law on who bears trre burden of proof
in a Request for Review filed before the Board.

The Board held in the case of Man Diesel s.E.V -vs- Kenya Erechicity
Generating Company Ltd (Application No. 45 ot 2009) that the burden of
proof of any allegation of breach of any of the requirements of the Act or the
Regulations lies with the Applicant and that it was not the function of the
Board to carry ouf investigations on claims made by the parties to a Request

I

for Review.
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The Board will therefore proceed and determine the Request for Review
before it bearing in mind that the burden of proving any alregation of the

,f

breach of any

Applicant.

Provision of the Act and the Regulations lies with the

ISSUE NO.7

whether the Procuring Entity breached the proaisions of section g2 of the Act
as read together usith clauses 3.6.1 and 3.6.3 of the Tender Document wrten it
accepted the tender securitrl by Ecobank Nigeria Limited on behalf of the
successful bidder.

on the issue of the tender security, counsel for the Applicant referred the
Board to page 3 of the reprying affidavit sworn by Mr. Nicolas Gitobu and
particularly to annexture NGB and stated-that it was clear from that
document that the tender security given by the successfur bidder in this
matter was given by Ecobank Nigeria Limited. Mr. K'Bahati referred the
Board to an email which was annexed to the affidavit of FAN LI in support of
the argument that Ecobank Nigeria Limited was supervised and regurated by

1 the Central Bank of Nigeria as wer as the Nationar Deposit Insurance
Corporation of Nigeria. The annexture was however not marked and did
not bear a commissioner of oath's stamp or a.y signafure on it. He therefore
argued on the basis of the email that Ecobank Nigeria Limited was a foreign
bank regulated by a foreign institution yet the tender document required that
such a bank ought to have been a rocal Bank regurated by the Central Bank of
Kenya under the Provisions of the Centrar Bank Act and the Banking Act. The

Page 119
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Applicant stated that it did not know how reputable Ecobank Nigeria Ltd

was because it was not a local bank.

Coqrnsel for the Applicant therefore urged the Board \o find that the

Procuring Entity erred for not having disqualified the L,t Interested Party at

the Preliminary evaluation stage for not meeting the mandatory requirement

on tender security and proceeded to further submit that if the Procuring

Entity had disqualified the Interested party at that stage the Applicant would

have emerged as the lowest evaluated biclder.

Mr. K' Bahati urged the Board to therefore annual the award made in favour

of the successful bidder and award the subject tender to the Applicant based

on what he saw as a breach of the requirement on tender security among
\\

other grounds which the Board will consider in the other remaining issues

framed for determination in this application for Review.

In answer to the issue of the tender security, counsel for the Procuring Entity

started off her submissions by stating that the use of the words a local bank

by counsel for the Applicant was not accurate and that the term "a local

Bank" was a creation of the Applicant. The Procuring entity stated that there

was no requirement in the tender document requiring that the bid security

was to be provided by "a local Bank" and while relying on the requirement

appearing at page 7 of 85 of the tender document, the Procuring Entity stated

that the requirement in the tender document was that the tenderer submits a

tender security of USD 500, 000 issued by a reputable Bank operating in

Keriya and that at no point did the Procuring Entity ever'require that the

tender security be provided by "a local Bank" as the Appticant and the 2nd

In{erested Party sought to urge. 1I'a)L)l
Page 120
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Counsel for the Procuring Entity further argued that section s7(2) of the Act
gave the Procuring Entity the right to determine the form and the amount of
the tender security subject to such requirements or limits as may be

prescribed. Counsel referred the Board to the provisions of Regulation 41 (4)

of tde Public Procurement and Disposal Regulations 2006)^/hich provides
that no tender security shall be accepted under the Act unless such security is
valid for a period of at least thirty (30) days after the expiry of the tender
validity period and that this according to counsei for the procuring Entity left
the discretion of determining the form and the amount of the tender security
on the Procuring Entity. Counsel for the procuring Entity stated that in
exercise of that discretion the Procuring Entity chose a form which required
security to be provided by the Bidders from a reputable Bank operating in
Kenya.

Counsel for the Procuring Entity argued that this requirement had been met

by the 1't Interested Party since Ecobank Limited was a leading pan African
Bank with operations in 35 countries across the continent more than any
other bank in the world and that it currently operates in several countries in
West, Central, East and South Africa including Kenya and Nigeria.

Counsel for the Procuring Entity stated that the reason why the procuring

Entity required a bid bond from a reputable bank operating in Kenya was in
order to be able to encash the bid security should any of the situations set out
in the tender document arise and for that reason it wanted an assurance that
should any of the condition set out in the tender document be reached then

the bid security could be encashed in a bank operating in Kenya.

Page | 21
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The Procuring Entity further submitted that it wrote letters to all the Banks

that provided the bid securities for the firms which participated in the tender

and that only two banks namely, I & Nh Sr.tk and Ecobank Limited

responded to the request.

Counsel for the Procuring Entity stated that Ecobank Kenya Limited

conJirmed the validity of the bid bond. The Procuring Entity then referred

the Board to the Letter of conJirmation dated 13th June 2014 issued by

Ecobank Kenya Limited which was annexed to the affidavit of Mr. Nicolas

Gitobu sworn on 19s June 2014 and which was produced as anrtexture NGC

which not only confirmed that if the bid bond was presented to Ecobank

Kenya Limited it would honour the guarant&. The letter also confirmed that

both Ecobank Kenya Limited and the Ecobank Nigeria Limited were part of

the Ecobank group with operations in 36 Countries.

Mr. Waweru Gatonye on behalf of the successful bidder associated himself

with the submissions by counsel for the Procuring Entity. Counsel for the

successful bidder/the interested party stated that what the Procuring Entity

was looking for was a tender security provid6d by a reputable bank that has

operations in Kenya with the ultimate purpose that in the event that the need I
curity without having to cross

Paee | 22
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arose it would be able to encash the bid

Counsel for the Procuring Entity concluded her submissions by stating that

the Procuring Entity was therefore right in the manner in which it established

and found that the bid security provided by the successful bidder was

actually a proper security for the purposes of this tender.



I

..borders to enforce it. The lstlnterested party submitted that the bid bond

provided by his client met the requirements more so because clarifications

that were made after the Procuring Entity had carried out due diligence

confirmed that the tender security was good enough since the results of the

due diligence confirmed that the tender security could be encashed in Kenya.

Counsel for the 1"r\Interested Party urged the Board not to encroach on'a
matter reserved to the Procuring Entity unless the procuring Entity acted

wrongly or had endangered the purpose of the bid security.

Mr. Kanjama who appeared on behalf of the 2nd Interested party started off
his submissions by stating that he supported part and was opposed to the

other part of the Applicant's case. On the issue of the bid bond, Mr. Kanjama

urgecl the Board to carefully look at the provisions of paragraph 3.6.1 of the

tender document qrhich according to hirn required a bidder to provide -a

tender security in the form of a Bank guarantee or a bid bond issued by a

reputable bank operating in the Republic of Kenya.

Mr. Kanjama submitted that his interpretation of that provision was that

such a bank could only mean a local bank that was registered under the

Provisions of the Banking Act and which was regulated by the Central Bank

of Kenya under the Provisions of the Central Bank of Kenya Act and the

Banking Regulations issued by the Central Bank of Kenya. Mr. Kanjama

stated that he had perused the documents that the Procuring Entity had

referred to and which was arurexed to the replying affidavit of Nicholas

Gitobu and noted that the ]etter dated L3th June, 2014 emanated from Ecobank

Nigeria Limited. (The letter was however not from Ecobank Nigeria Limited-
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but from Ecobank Kenya Limited). Mr. Kanjama subrnitted that the

successful bidder therefore failed to comply with a mandatory requirement

and should have been measured using the same yard stick which was applied

against his client, Kalpataru Power Transmission Limited and ought to have

been similarly disqualified.

Mr. stephen owino for the 3'd Interested Party associated himself with the

position taken by the Applicant and the 2"d Interested party. Mr. stephen

owino submitted that the purpose of a bid bond was to enable the procuring

Entity encash it in the event that there was default on the part of the bidder.

The 3'd Interested Party further submitted that the bid bond had to be issued

by a local bank and wondered whether the procuring Entity would have to

go to Nigeria in order to encash the bid bond. He additionally stated that it
would have been understandable if the letter of confirmation came from
Ecobank Kenya Limited.

The Board has heard and considered the submissions made by all the parties

regarding the issue of the bind bond and finds that under the provisions of
section 57 of the Public Procurement and Disposal Act 2005 as read together

with the Provisions of Regulation a1(a) of the public procurement and

Disposal Regulations 2006, the Act and the Regulations permit the procuring

Entity to require that tender security be provided by tenderers.

Section 57 of the Act stipulates as follows:-

(i) A Procuring Entity may require that the tender secnrity be proaided
zpith the tenders.
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(ii) The Procuring Entity may determine the form anil amount of the

tender security xfuject to such requirements or limits as may be

prescribed.

Regulation 47$) of the Public Procurement and Disposar Regulations 2006 on

the other hand states as follows:-

"No tender securl shall be acceoted under the Act u ess such securiht

is oalid for a aeriod ofat llgs! 30 darts after exp int of the tender

I

I

oaliditu period."

section 66 of the Act which is also relevant to this application enjoins a
Procuring Entity to prepare tender documents and set out the criteria on the

basis of which such tenders shall be evaluated.

Pursuant to the powers conferre.i{.pon it by law, the procuring Entity issued

out Requests for Proposal to tenders and one of the requirements in the

Request for Proposals which all bidders were required to comply with was to

provide a tender security. This requirement is contained in clauses 3.6.1 to

3.6.3 which reads as follows:-

"3.6.1 Tlrc tenderer shall frn'nish as ttart of searitu as part of his tender,

a tender seatritu in the antount of USD 5OO, 000 in the fonn of a Bank

Guarantee or Bid Bond issuctl brt a reputable bank operatins in the

Republic of I(enq a."

"3.6.2 The tencler secrri trt slrall be aalid for at lehst thirtu (30) daus

bevond the tender aalidifu period." i
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3.6.2 An tendet not acconl atticd b t7r1 acc table tender secutt zuill
be reiected brt KPC as tlon responsi?.te."

None of the pqrties to this apprication took issue with the tender va\diry
period or any other aspect of the tender security provided to the procuring

Entity by the successful bidder. The only contest was however on whether the
successful bidder had submitted a tender security that complied with the
requirements of clause 3.6.7 of the tencitr document, .amery, a tender
security issued by a reputable Ba.Lk operating in the Republic of Kenya.

It was not in dispute that the tender security submitted by the successful
te^derer was issued by Ecobank Nigeria Limited. It was however the
Applicant's view that the tender security dict not meet the requirements of
ciause 3.6.1 of the tender document since Ecobank Nigeria Limited was not a
local Bank registered in the Republic of Kenya a.d further that neither the
successful bidder nor the procuring Entity produced any evidence to show
any connection between Ecobank Nigeria Ltd and Ecobank Kenya Limited.

The Procuring Entity which was supported by the 1.t Interested party
countered this argument by stating that what the tender document required
was a tender security from a reputabre bank operating in Kenya and that
from all the available evidence Ecobank Limited was a leading pan-African

I

Bank with

operated in

Nigeria.

operations in 35 countries across the continent and currently
West, Central, East and south Africa including Kenya and
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The Board has considered the rival arguments made by the respective parties

to this application for Review on this issue and finds on the basis of the

documents placed before it and particularly on the basis of the document at

the hand written page 7 of the Applicant's own request for review that

Ecobank Limited currently operates in 35 Counkies across the continent and

in other Countries in the world including r".,) and Nigeria. This position

is again captured in the Applicant's document at page 7 of its own Request

for Review as follows:-

Todav Ecobank is the Ieadins Pan-African Bank with operations in 35

I

I

countries across the cont nent more than any other bank in the worldI

it currentlv operates in COr.rntries in West, Central, East and Southern

Africa namelv Angola. I]enin, Burkina -Faso, Burudi, Cape Verde,

Cameroon, Central African Repu blic, Chad. Congo, Brazzavile,

Dernocratic Republic Cote d'vore, Eq uatorial Guinea,of Coeo

Ethiopia , Gabon. Ghana. the Gambia. Guinea. Gtrinea Bissau, Kenya,

Liberia, Malawi. Mali. Nieer Niaeria. Rwanda Sao Tome & Principe.

Senesal , sierra Leone, South Africa, South Sudan. Tanzania, Toso.

Usancla Zan-rbia and Zirnbabwe. The Group also has a licenced

opera ti on in Paris and renresentative offices in Beiiine. Dubai,

Iohannes burg, London and Luanda."

The Board has also examined the letter of guarantee/security provided by the

successful bidder and which was produced by the Procuring Entity and was

annexed to the supporting affidavit of Nicholas citobu as annexture NGB
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and the letter of confirmation dated l.3th June, 2014 issued by Ecobank Kenya

Limited and has observed that both letters bear the letter head "Ecobank.

he Pan Afican Bank." I

The letter dated 13s June 2014 and which was signed by the Managing

Director - Cluster Head East Africa and the Country Head Corporate Bank

reads as follows:-

The Managing Director,
Kenya Pipeline Company Limited,
P.O. Box 73442,
Nairobi.

Dear Sir,

RE: GUARANTEE NO.ENG/G03339A FOR USD 5OO, OOO BY ORDER

t

OF ZAKHEM CONSTRUCTION NIGERIA LIMITED ON
BEHALF OF: ZAKHEM INTERNATIONAL CONSTRUCTION

We refer to Guarantee no. ENC/C03339A for USD 500, 000 dated 2"4 May
2014, by order of Zakhem Construction Nigeria Limited on behalf of Zakhem

lnternational Construction Limite d.

We hereby add tlrc confrmation of Undertaking of Ecobank Kenya Limited to

honour any claim presented through Ecobank Kenya on the guarantee as per

terms of issuance for the said guarantee.

Ecobank Kenya Limited is registered to do business in Kenya. Both Ecobank

Kenya Limited and Ecobank Nigeria Limited are part of Ecobank group utith
operations in 36 countries in Aftica including Kenya.

Yours sincerely
ECOBANK KENYA L|MITED

si ned st ned

Enouman Kassi Pcter akau
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Managing Director-Cluster Head. East Africa Country Head Corporate Bank

In the said letter the authors were not only confirming that Ecobank Kenya
Limited would honour any claim presented to it on the guarantee but were
also confirming that Ecobank Kenya Limited is registered to do business in
Kenya\and further that both Ecobank Kenya Limired und Eclank Nigeria
Limited are part of the Ecobank group with operations in Africa including
Kenya.

The Board has also examined the minutes of the tender opening held on 3,a

April, 2074 at the Procuring Entity's head office. The Board notes that all the
tenderers were invited and were represented at the said tender opening
meeting held on 3'a April, 2014. The records which were availed to the Board

pursuant to the provisions of section 44 of the Act show that the Applicant
*as relrese.,ted by Mr. Fan Li who swore the Affidavit in sirpport of the

appiication for Review before the Board anci who identified himself as the

managing director of the Applicant at paragraph 1 of the said affidavit which
was sworn on 10th June,2014.

The minutes of the tender opening meeting held on 3d April, 2014, show that
the tender opening committee inter-alia read out the contents of the tender
securities provided by all the tenderers. The particulars of the 1st Interested

Party which was listed as tenderer No. 7 were read out in that meeting in the

presence of Mr. Fan Li.

Minute No. 5 of the tender opening meeting held on 3'd April, 20i,4 and

which the Board finds relevant for the purposes of the determination of this
issue rea.d as follows:-
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Minute 5 - Comments fron'r floor

Ort the completion of the opening and confirmation that all the schedules had

been checked and countersigned by the tenfttrers rcpresentatiz-tes the tenderers

were released. There being no other business the meeting closed at 11.55 a.m.

Before arriving at its final decision on the first issue, Board further wishes to

observe that the tender document set out the form and purpose of the tender

security and the performance security at pages 73 of 85 and 74 of 85 in the

tender document.

The form of tender security clearly outlined the conditions and the purposes

of the tender security under items 1, 2 and 3 of the said document namely;

that the Procuring Entity would have \recourse and enforce the tender

security:-

1. If after tender opening the tenderer withdraws his tender during the

period of Tender validity specified in the instructions to tenders or

2. If the tenderer does not accept the correction of his tender price

pursuant to clause 5.7 of the Instruction to tenderers or

3. If the Tenderer having been notified of the acceptance of his tender by

the Employer during the period of tender validity:-

(a)Fails or refuses to execute the form of agreement in accordance

with the instructions to Tenderers if required; or

(b)Fails or refuses to furnish the performance security in accordance

with the instructions to tendereri

I

l.

I
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.The tender document then set out the form of the performance security that

the successful bidder was required to execute if awarded the tender at page

75 of 85 of the tender document.
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The Board has considered all the arguments and the documents submitted by
the parties alongsid{he documents submitted to it under the provisions of 1
44 of the Act and fiias trrat on the basis of the letter of con-firmation dated

13s June, 2014 issued by Ecobank Kenya Limited and whose contents the

Board has set out in this decision that both the Ecobank Nigeria Limited and

the Ecobank Kenya Limited are part of the Ecobank group with operations in
36 African and other countries including Kenya.

Ecobank Kenya Limited the said letter dated 13s June, 2014 confirmed this

position and further confirmed that it was ready to honour the bid security if
it was presented to it in the event that the 1st Interested Party failed to observe

any of the requiremefrts set out in the form of tender security. \

Based on that confirmation, the Procuring Entity could therefore enforce the

tender securify if any of the events set out at page 73 of g5 on the tender

security occurred. The Procuring Entity accepted this assurance as

satisfactory. The Board finds no basis in the Applicant's complaint that the

tender security was not satisfactory as the successful bidder did not owe the

Applicant any obligation under the requirement under item 3.6.1. The

security was to be issued in favour of and give an assurance to the procuring

Entity and not to the Applicant.

The Board further finds and holds that the Applicant had notice of the

particulars of the successful bidder's bid security on 3'd April,2014. Mr. Fan

Li was present at the meeting held on that day when the tender committee

I

I



inter-alia opened and read out the particulars of the tender securities

provided by each bidder. The Applicant through its Managing Director Mr.

Fan Li therefore had noticer,of the particulars of the 1"t Interested Party's bid

security on that day and sh6uld have objected to the bid security on the floor

or filed a Request for Review seeking to declare the 1't Interested Party's bid

non-responsive within Seven (7) days from 3,a April, 2014 when he became

aware of the particulars of the tender security provided by the successful

bidder.

The Board has set out the purpose of the bid security bond and the

performance bond. These two forms of securities are distinct and are for

different purposes. A bid bond is meant to ensure that a tenderer meets its

obligation upto the point of ensuring that the successful bidder executes the

contract after which he must provide a performance security for the contract

once it is signed. The bid bond therefore becomes obsolute and serves further

no purpose once a contract is signed and a performance security provided.

Before concluding this issue, the Board has considered the 2"d Interested

Party's Submission that the Procuring Entity ought to have used the same

yardstick it used in disqualifying the 2"d Interested Party from the tender

process. The Board however notes that the 2"a Interested Party was

disqualified on the basis that its bid security was not valid for the entire

tender validity period which is not the case here. The Board's decision on

this is contained in application No. 19 of 201,4.

The Board therefore finds that the Procuring Entity did not breach the

Provisions of section sz of ihe Act as read together with the provisions of

I
1
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.Clauses 3.6.7 of the tender document and the Applicant's first ground of
Review as framed in issue No. 1 therefore fails and is dismissed.

ISSUE NO.2

whether the Procuring Entity urrof,n"A the protsisions of section 82 of the
Act as read together zaith crause 3.7 of the tender document by accepting the
tender price of the successful biililer.

on the second issue framed by the Applicant for determinatiory Counsel for
the Applicant submitted that whereas the successful bidder had quoted the
sum of usD 520, 970, 845.60 as its initial offer but it subjected this figure to a
discount thereby coming up with another price of usD 4g4, 502, gg6.40. The
Applicant therefore submitted that the 1st Interested party had offered two
alternative prices which was in breqch of the provisions of clause 3.7 of the
tender document. Counsel for the Appricant argued that clause 3.7.2 of the
tender document outlawed or prohibited the giving of alternative offers by
tenderers and that the successful bidder ought to have been disqualified by
the Procuring Entity for giving alternative offers under the provisions of
Clause 3.7.3 of the tender document.

Both the Procuring Entity and the successfur bidder opposed the Appricants
submissions on the second issue and stated that Clause 3.7.1 of the tender
document only required tenderers to submit only one tender. The procuring

Entity argued that the successfur bidder had submitted onry one tender
document pursuant to the said provisions and that the successful bidder fully
complied with the Provisions of Clause 3.7.2it had offered a tender price of
usD 484, 502, 886.40 which it stated was its final offer. Counser for the
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Procuring Entity urged the Board to look at the tender document submitted
by the successful bidder to confirm the actual factual position and
additionally submitted that the tender price read out in the minutep of the
.\\
financial op6ning showed that the l"tlnterested party offered its finai tender
sum as usD 484,502,886.40. Counsel for the 2"d Interested party associated

himself with the submissions of the Applicant on this issue while counsel for
the 3'dlnterested Party did not offer any submissions on the issue.

Mr. Gatonye on behalf of the successfur bidder opposed the Appricant,s
submission on this issue and stated that l-ris client had offered a final financial
offer of usD 484, 502,886.40 and that the Applicant's co.tention that it had
offered two bid prices was incorrect because the Applicant had only offered
one final price. Counsel for the successful bidder while relyingron the
Provisions of section 82(5) of the public procurement and Disposal Act 2005

urged the Board to find that the procurement method adopted by the
Procuring Entity in this Procurement was a Request for proposals which was
governed by the Provisions of sections 76 to g70f the public procurement and
Disposal Act 2005 and that under the provision of section g2 (5) of the Act,

I

the successful tenderer was the

combined score on the technical

tenderer who had achieved the highest

and financiai evaluation and that the
Applicant not having attained the threshold provided by section g2(5) of the
Act could not ask the Board to substitute the procuring Entity,s decision with
an order declaring it the successful biclder and therefore award it the subject

The Board has heard the submissions made by the parties and has hhd the
benefit of looking at the original tender documents a,d has established that
the t't Interefted party onry gave one final price namcry the sum or ulo +s+,tt
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.502, 886.40 as it's final financial offer which was read out to the parties during

the financial opening meeting.

This position is reflected in the records of the minutes and the records of

attendance at the financial opening for proposals held on 3.d June 2014 which

were signed by the representatives of all the biddeq including Mr. Fan Li on

behalf of the Applicant. The record was also signed by members of the tender

opening committee.

The record of 03/06/2014 shows that Mr. Fan Li was present and signed the

attendance record on behalf of the Applicant while one Adnan Annous is

recorded as having been present on behalf of the successful bidder. The

successful bidders offer was the sum of USD 484, 502, 886.40 while the

Applicant offered the sum of USD 518,959,520.52 both figures were inclusive

of V.A.T. The Applicant's financial offer was therefore higher than the

successful bidder's offer by the sum of USD 34,456,564 or thereabouts.

It cannot therefore be right for Mr. Fan Li who swore the affidavit in support

of the application for review to state that the Applicant offered two

alternative financial offers when all the documents indicate otherwise and

when he himself was present during the opening of the financial proposals

and inJact signed the list of those in attendance.

The summary of financial evaluation also shows that the successful bidder

was evaluated and awarded the contract on the basis of the sum of USD 484,

502,886.40 which was lower than the price of USD 518, 959,520.52 offered by

the Applicant.

Section 82(5) of the Public Procurement and Disposal Act 2005 requires that

where the Procurement method used by the Procuring Entity is a Request for
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Proposals as opposed to an open tender, the successful proposal shall be the

proposal with the highest aggregate score determined by the Procuring Entity

, by combining the technical and financial scores.
\\

The Board in the case Landor Associated -vs- Kenya Power and Lighting

Company Limited (Application no. 42 ot 20091 held that Section 66 of the

Act was not applicable to Requests for Proposals and the procedure for

evaluation and award in Requests for Proposals is governed by the

Provisions of Sections of 76 to 87 of the Act.

The Board further held that under the Provisions of Section 82(5) of the Act, a

tender ought to be awarded to the tenderer who has scored the highest

combined technical and financial score.

The Applicant in this application was on the basis of the evidence placed

before the Board not the bidder with the highest combined technical and

financial score.

It's financial proposal was inJact higher than the 1't Interested Party's

financial proposal by the sum of IJSD 34,456,364 or thereabouts. The Board

therefore finds that by awarding the subject tender to the 1st Interested Party

the Kenyan tax payer was saved the sum of USD 34,456,364. On the second

issue framed for determination, the Board therefore holds that the L.r

Interested Party only gave one final fir,ancial offer of USD 484,502,886.40 and

the Applicant's allegation that the l.tlnterested Party gave two alternative

financial proposals therefore fails.

'1
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ISSUE NO.3

whether the Procuring Entity breached the prorisions of section g2 of the Act
as rcad together uith the addendum No.S dated 77tt' April 2074 in awarding
the tender the successful bidder zuhich did not prooiile a sub-contract
agreement utith a local company."\'J>
while ariuing the third issue framed for determination, the Applicant argued

that Clause 4.1.7 of the tender document required International tenderers to

submit duly signed subcontract agreements and that the successful bidder

did not comply with the Provisions of this clause. The Applicant argued that

the successful bidder was not a local company and therefore ought to have

provided sub-contract agreements while submitting it,s proposal. The

Applicant based it's argument on this point on addendum number 5 which

the Procuring Entity had allegedly issued out to bidders and that this

addendusr was couched in mandatory terms and was therefore tinding on

the tenderers under Clause2.3 of the tender document.

Counsel for the Applicant in conclusion stated that once the Applicant had

made this allegation it was then incumbent upon the procuring Entity to
prove otherwise.

on the issue of the alleged requirement for the provision of subcontract

agreements, the Procuring Entity submitted that this was not a mandatory

requirement in this tender. The Procuring Entity argued that this tender was

open to both International and local tenderers and that sub-contract

agreements were only required where an international tenderer had indicated

in the pre-qualification documents that it intended to use or sub-contract

works to a local contractor or a local subcontractor.

I

I
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The Procuring Entity therefore argued that the Applicant's interpretation of

Clause 4.1.1 was not correct and that the Procuring Entity had not therefore

breached the Provisions of the said requirement.

The Board has considered the arguments by of the parties on this issue and

has also looked at the provisions of-clarse 4.1. and 4."1.L of the tender

document appearing at page 17 of 85 of the tender document. These two

ciauses state as follows:-

t-

envelopes dulv marked mandatory, technical oroposal and financial
proposal. The enveloL) es shall then be seal ed in an outer envelop.

(b) (i)

(iii)
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The Procuring Entity further produced addendums No.4 and 5 which were

arurexed to the Affidavit of Nancy Rono. The two addenda were issued on

LOth April 201,4 and 17n April 2014 respectively. The Procuring Entiry argued

that the two addenda were issued in adswer to specific questions raised by a

local partner and stated that it clarified that the requirement for the provision

of sub-contract agreements was only applicable to bidders who wished to

engage local subcontractors.

4.1 sealing and marking of tenders.

4.1,.1 The tenderer shall seal the mandatory documents. technical

proposal, and the financial proposal of the tender in separate

(a) mandatory documents shall constitute the following documents;



I

I

(v)

(vi)Details of the sub-contractor complete with sub-contract

Schedule D referre\ to in Clause 4.1.1(vi) appears at page 81 of 85 of the

tender documents and provides as follows:-

agreement - schedule D

4. Schedule D. Details of sub-contractor if a tenderer wishes toS

sublet any portions of the works, he must sive below details of

the sub-contractors which he intends to emplov for each

Failure to complv with this recl uiren'rent mav invalidate the

The Board holds the view that clause 4.1.1(vi) must be read together with

schedule D appearing at page 81 of 85 of the tender document and that when

this is done, it is plainly clear that the requirement to submit details of the

sub-contractors as opposed to sub-contract agreements was not a mandatory

requirement and was only applicable to bidders who intended to sub-contract

works under the tender.

The Applicant's interpretation of this clause is therefore plainly wrong and

the Applicant's reliance on Addendum number 5 dated LTth April 2014 is also

wrong since this addendum was in answer to a specific inquiry to a specific

local sub-contractor who sought to know whether as a local contractor it was

bound by the provisions of Clause 4.1.1. That addendum clarified the

position but did not affecf the clear provisions set out in the tender document.
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Section 34 of the Act enjoins the Procuring Entity to prepare specific

requirements relating to any Procurement setting out the evaluation criteria

to be used in evaluating the tenders. section 59 (3) of the same Act states in

mandatory terms that 6 Procuring Entity shall not attempt to have the

substance of a tender changed.

Based on these Provisions of the Act and notwithstanding the Boards earlier

finding on the requirement under clause 4.1.1(vi) the Board additionally finds

that the Procuring Entity could not change the requirements of clause 4.1.1

(vi) by way of any written addendum.

on issue number 3 the Board therefore finds that the tender document only

required a bidder to provide a sub-conh-act agreement with a local Company

where the bidder intended to contract or sub-contract any part of the works

to a sub-contractor. This ground of the Applicant's grounds of Review

therefore fails and is also accordingly dismissed.

ISSUE NO.4

whether the Proaring Entity aiolated the Prooisions of Article 227 of the

Constittttion.

The Applicant finally argued that as a result of ail the above alleged breaches

of the Provisions of the Act, the Regulations and the criteria set out in the

tender document the Procuring Entity had breached the provisions of Arricle

227 of the Constitution which enjoins the Procuring Entity to act in a fair,

I
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.gquitable and transparent manner and to ensure that the procurement

process is competitive and cost effective.

Mr. Gatonye for the 1"t Interested Party however countered this argument by

stating that in order for a party to invoke the Provisions of Article 227 of the

constitution, the party seeking to ilvoke that provision ought to give

particulars and prove the specific breaches of Article 227 of the Constitution

and that it was not sufficient to refer to and allege contravention of the

Provisions of Article 227 of the Constitution without showing and proving

the particulars of the breach of that Article.

The Board has already found in the preceding part of this decision that the

Procuring Entity did not breach any of the Provisions of the Act or the

Regulations made thereunder or the criteria set out in the tender documents.

It is not therefore open for the Applicant to allege that the Provisions of

Article 227 of the Constitution had been breached.

The Board therefore agrees with the submissions by Counsel for the l.*

Interested Party that there can't be a breach of the provisions of Article 227 of

the Constitution in the absence of proof of any of the particulars of the

alleged or a breach of the Provisions of the Act, the Regulations and or the

criteria set out in the tender documents.

The Board can do no better than refer to the decision of the High Court of

Kenya in the case of Rich Productions Limited =vs= Kenya Pipeline

Cornpanv Limiter1 [ Nai IIie lr Court Constitutional Petition No.173 of 201,41
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In her judgment dated 19th june 2014 rady justice Mumbi Ngugi stated as

follows in points Nos. 67, 68 and 69 of her judgment.

xr67. It is inileed true that the Constitution giaes the rtrigh Court
utide Jurisdiction to determine uthether any acts said to be done

under the authoity of the Constitution haae been ilone in
,iolation of the Constitution. Howezter, it is not enough for the
Petitioner to ailege aioration of the constitution. rt must go

further and demonstrate in uthat respect there has been a

uiolation of the Constitution.

68. I haae not heard any demonstration of the unconstitutionality
of the acts of the 1't Respondent (The public ptocurement

- Oaersight Authority). lt appears to haae complieil-with the
requirements of the pubric proatrement anrl disposal act and to
hazte anszoered satisfactorily the concerns of the institution
charged uith the mandate to oaersee public proatrement more
importantly, it camot be open to a party which fails to
participate in a proatrement process to then lodge a

constitutional reference that in effect asks the court to enter into
the ntandate of the Z,d Respondent at the behest of a party that
has not qualified under the proaisions o/ the releoant statute.

69. This would result in undennining institutions sttch as the 2,d

Respondent uthich are estabrished by laut and it zuourd be

contrary to the express pro,isions of the Constitution at Article

-159 which enjoins the court in the exercise of ludicial atthority,

. to promote alternatiztc fonns of disptrte resolution.

I
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As the Board observed earlier, though the Applicant raised the issue of the 1,t

Interested Party's lack of experience in ground 1.23 otts Request for Review,

the Applicant abandoned this ground and instead opted to argue issues No.

7,2, 3,4 and 5 above. The Board has however noted that both the Procuring

Entity and the 1't Interested Party addressed this issue in their responses and

the Replying Affidavits. The Board notes that the 1't Interested Party in the

Replying Affidavit sworn by Mr. Adnan Annous on 20th June,201.4 produced

several letters of award and compietion certificates which were annexed to

the said affidavit and marked as annexfure "AA-3" inter-alia from the

Nigerian National Pekoleum Corporation, Sonatrach Pipeline

Transportation Activity and Obajana Cement P2C._among that the Board

finds to be sufficient for the purposes of proving that the Interested Party had

the necessary experience to carry out the works under this tender.

In the same affidavit the 1.t Interested Party stated and this was not disputed

that it is the Applicant which constructed the Mombasa - Nairobi Pipeline

and which is the pipeline sought to be replaced between 1976 and 1,977 and

also the West Kenya Pipeline extension between the years 199L - 1992. This

was conJirmed by the Procuring Entity which aclditionally stated that the

Mombasa - Nairobi Pipeline constructed by the 1"t Interested Party between

1976 -1977 was meant to last for 25 years but the Pipeline which the Procuring

Entity was now seeking to replace had lasted for 10 more years above the

initially expected period of Twenty Five (25) years.

J

I
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.The Board fully adopts the court's reasoning and holds that the Applicant did

not demonstrate any breach of the Provisions of Article 227 oI the

Constitution.
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This evidence was not disputed by the Applicant and the Board is not

therefore surprised that the Applicant did not tender any submissions on this

ground of Review. \
The Board therefore finds and holds that the Applicant has the necessary

experience to carry out the works.

FINAL ORDERS:

In view of all the foregoing determinations on the issues raised before the

Board, and in exercise of the powers conferred upon it by the provisions of

Section 98 of The Public Procurement and Disposal Act, 2005, the Board

makes the following orders:-

(a)That the request for review filed by the Appiicant herein on 20th June

2014be and is hereby dismissed.

(b)That the stay order issued herein on 20th June 2014 is hereby discharged

and the Procuring Entity is therefore at liberty to proceed with the

procurement process.

(c) Each party shall bear its own costs of this request for review,

Dated at Nairobi this 30'h day of ]une, 2014.

*.1.r.4//-.,f'

Chainnan Secretary
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THE BACKGROUND OF THE AWARD

The Kenya Pipeline Company is to construct a new white oils pipeline

from Mombasa to Nairobi to replace the existing Line-1. The new pipeline

shall be tied in to 4 new pumping stations and subsequently decommission

the existing pipeline.
\

The scope of the project is to supply, deliver, construct and commission a

20" diameter pipeline including laying of FOC within the KPC's ROW

from Mombasa to Nairobi, optimize the use of the existing stations

including the associated works and augment the system to allow for new

facilities in the existing stations, including four pump stations (PS1, PS3,

PS5 and PS7), four terminals (PS9, fls10, PS12 and PS14), and four future

pump stations (PS2, PS4, PS6 and PS8). In addition, the project includes the

upgrade of existing fire fighting systems in existing stations and design of

new fire fighting systems for new stations.

The subject tender was first advertised as an Expression of Interest (EOI)

for the Construction of the Proposed Mombasa-Nairobi Petroleum



Products Pipeline Project, on wednesday 16rh January, 2013 in the local

dailies and the same closed on 28th February, 2013. Forty (40) Eols were

submitted and underwent evaluation, after which thirteen (13) firms were

shortlisted to proceed fo the next stage of tendering i.e. Request for
Proposai stage (RFP). The Procuring Entity's Tender Committee, at its
sitting TCM No. 22-2072/2013 of. 16.n April, 2013, approved the thirteen
(13) shortlisted firms to proceed to the RFp stage. Both the successful and

unsuccessful firms were informed of the outcome vide letters dated 25rh

April,2013.

Pre-Qrmlified Biddcrs

I

No. Name of Bidder

I Zakhem International Construction Ltd

2 China Petroleum Engineering & Construction Corporation

3 Punj Lloyd

4 Samsung & CT Corporation

enys NV and IOT Infrastructure Energy System -JVD

6 Daewoo E&C

7 ing Corporation and ZTPE Consortium-Avic International Hold

JV

8 Sinopec International Petroleum Service

9 ompany Ltd and Xinjiang Petroleum Engineering

Ltd-JV

China Wu Yi C

t0 Essars Projects Limited

11 Saipem Busines Unit

12 Kalpataru Power Transmission Ltd

13 Technofab- Gammon Consortium
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The Request for Proposal (RFP) documents were issued to the 13

shortlisted firms on 5th March, 2014. Following inquiries and requests for

clarification and extension by some bidders and subsequent issuance of

addenda, the closing date of 17th April, 2013 was extended from 8th May,

2074, and subsequently to 15th May, 2014.

)\
At the closing date of 15s May 2014, nine (9) firms out of the following

thirteen (13) prequalified firms submitted their bids for the tender for

Construction of the Proposed Mombasa-Nairobi Petroleum Products

Pipeline Project.

No.
1

2 China Petroleum Engineering & Construction Corporation
--) Punj Lloyd
4 Denys NV/lOT Infrastructure Energy System
5 Avic International Holding Corporation/ ZTPE Corqortium
6 Sinopec International Petroleum Service
7 China Wu Yi Company Ltd/Xinjiang Petroleum Engineering
8 Saipem Busines Unit

Kalpataru Power Transmission Ltd

Name of Bidder
Zakhem International Construction Ltd

The Preliminary Evaluation commenced on 22nd May, 201,4. M/s

Kalpataru Power Transmission Ltd and M/s Avic International Holding

Corporation/ZTPE consortium were the two bidders that failed to satisfy

all the mandatory requirements and thus did not qualify to move to the

Technical Evaluation stage. The Technical Evaluation Committee

proceeded to evaluate the tenders based on the criteria set out in the tender

document. The results of the preliminary and technical evaluation were

presented to the Procuring Entity's Tender Committee, and thereafter

communicated to all the bidders on26hMay 2074.
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Preliminary Evaluation

a) Mandatory Requirements \
The preliminary evaluation was performed to ensure that the bidders

met the mandatory requirements listed in Section 1 of the invitation

to tenderers item 5 and section a.1.1(a) and (b) of the tender (RFp)

document set out the mandatory requirements which were as

follows:

a) Certificate of lncorporation "f the Company/Business

Registration for both foreigt and local parhrer

b) Tax Compliance Certificate from country of domicile for both

lqcal and foreign firms \

c) Tender security of USD 500,000.00 issued by a reputable bank

operating in Keny a

d) Certificate of registration a.s a contractor in the country of
operation for foreign firms and National Construction Authority
Certificate (NCA 1) for local partners.

From the preliminary evaluation the Board wishes to make the

following key observations on the responsiveness of the each of

bidders of tenders:-

1. KALPATARU POWER TRANSMISSION LIMITED

a. The company did not submit a Certificate of registration as a

contractor in the country of operation as required in the
- mandatory requirements. This was also noted in the tender

'1I opening minutes. 
I

I
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b. The tenderer provided a tender security of USD 500,000

provided from I& M Bank Ltd with an expiry date of

05/10/2014. This according to the procuring Entity did not

conform to the tender security period indicated in clauses

3.6.1 and 3.6.2 of the tender document which required the

t\nderers to provide a bid security which would be valid for \
a period of Thirty (30) days after the validity period of 150

days.

2. AVIC INTERNATIONAL HOLDING CORPORATION

The Procuring Entity found that it's tender security of USD 500,000

from KCB valid up to 08/10/2014. This did not conJorm to the tender

security period indicated in clauses 3.6.1 and 3.6.2 of the tender

document_which requires the tender security to be valid for 150 days -
from the date of tender opening.

From the preliminary evaluation, two bidders out of the nine bidders

failed on mandatory requirements and therefore did not proceed to

detailed technical evaluation. The bidders are:-

a. Kalpataru Power Transmission Limited

b. AVIC International Holding Corporation/ZTpE consortium.

The following bidders were considered to be responsive and

proceeded to the detailed technical evaluation:-

No. Name of Bidder

I

I

I

Zakhem International Construction ]-td



2 China Petroleum Engineering & Construction

Corporation

3 Punj Lloyd

4 Denys NV

5 Sinopec International Petroleum Service

6 China Wu Yi Company Ltd

7 Saipem Business Unit

1N
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Detailed Technical Evaluation

The detailed technical evaluation was carried out as per Clause 5.5 of the

Tender Document, which states that all responsive bidders shali be

evaluated and scored against the criteria provided for in the tender

document.

In accordance with the requirement set out in the Technical Evaluation

criteria, only tenderers who pass the 75 per cent overall mark and 50 per

cent each of the five evaluation criteria on the technicai evaluation shall

qualify to have their financial submissions opened and evaluated.



Tshla: Sutnnt lhc Delaile d Evduatiott
Name of BidderNo. Cri teria

Denys Sinopec
Punj

Lloyd

China Wu

Yi
Zakhem Saipem CPECC

1

Relevant Experience in the oil and gas pipeline

projects for the last (15) filteen years (30 marks) 30 30 20 30 30 30

2
Key personnel and competency for the assignment

(20 marks) 13 15.2 15.6 16.6 20 10..1 15.6

3 Key Plant and Equipment (20 marks) 16 14.5 20 20 20 16.75 16

-1

Technical approach and methodology for the works

(20 marks) 17 l3 77 13.25 13 l7 20

f, Financial capabilitv for the last five years (10 marks) 10 I 8 6 3 t, I
TOTAL (100 marks) 76.0 30.7 90.6 75.9 96.0 60.2 39.6

t)



THE FINANCIAL OPENING

The financial bids were opened on 3'drfune, 2014. The following seven (7)

firms submitted bids as shown in table'1 below

Table: Biilder's prices as opened
No. Cornpany Tender price USD Remarks

I
M/S China Wu Yi

Company Limited
456,8s5,018.00

2

M/S China Petroleum

Engineering and

Construction Corporation

518,959,520.52 Inclusivc of \/A'f

3
M/S Zakhen-r Intcrnational

Construction Lirnited
484,502,886.40 Inclusive of VAT

4 M/S Punji Lloyd \670,165,882.00 Excludes VAT

M/S Saipem Business Unit

En gineerin g Construction
796,430,000.00

lnclusive of VAT

M/S Denys NV 475,866,042.00

7
M/S Sinopec International

Petroleum Service

inclusive of VAT

I:INANCIAL IJVALUATION

1.1. Arithmetic Errors

There were no arithmetic errors noted.

1.2 Financial Scores

As per the bid document:

1. The technical score was to constitute 0.7 weight of the overall

evaluation whereas the financial score shall take the remaining 0.3

weight

I

Inclusive of VAT

T

attract 100% score in Financial2. The lowest bid price, X, shall

lr)

I

5.

6.

489,3s1,915.00 Inclusive of VAT
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Evaluation. Any other bid price, y shall attract a Financial Score as

below:-

Financial Score = (Lowest bid price, X/bid price, y)"100%

The Bidders final score shall be the summation of the technical and the

financial marks subiected to the ueights. \

M,/s China Wu Yi Company Limited submitted a tender with a bid
amount of USD 456,855,018.00 which being the lowest sum offered was

used to determine the financial threshold for the purposes of giving the

scores.

Table 4: Summary of Financial Scores

No. Financial Scores

I M/S China Wu Yi Company Limited 100

2
M/S China Petroleum Engineering tnd
Construction Corporation

88

J
M/S Zakhem International Construction

Limited
94.3

4 M/S Punji Lloyd 5B.B

J
M/S Saipem Business Unit Engineering

Construction
57.4

6 M/S Denys NV 96

7 M/S Sinopec Internatiorral Petroleum Service 93.4

Company

ll



2.OTHE FINAL COMBINED TECHNICAL AND FINANCIAL SCORE

The scores attained by each bidder were finally aggregated as required by

Section 82(5) of the Acland were as follows:-

CONCLUSION

From the scores tallied in the summary table above and pursuant to the

Provisions of Section B2(5) of the Public Procurement and Disposal Act

2005. M/S Zakhem International Construction Limited scored the highest

combined Technical and financial score of 95.5% and was thus ranked top.

\'

t

No. Company
Technical

Scores

Weighted
70o/o

Technical

Financ
ial

Score

Weighted
30"/,,

Financial

Combi
ned

Score
I(ank

I

M/S China Wu Yi
Company Limited

75.9 53.13 100 30 83.1 4

2

M/S China
Petroleum

Engineering and
Construction
Corporation

89.6 62.72 88 26.4 89.1 2

M/S Zakhem
Intcrnational
ConstTuction
Limitcd

96 94.3 28.29 95.5 I

4 M/S Punji Lloyd 90.6 63.42 lo.o ^17.64 8t.1 h

5

M/S Saipem
Business Unit
Engineering
Consh'uction

80.2 56.14 574 "17 22 73.4

tr M/S Denys NV 76 53.2 96 28.11 82 5

7

M/S Sinopec

Internahonal
Petroleum Service

80.7 56.49 c)3.4 28.02 845 3

)2
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RECOMMENDATION

The Tender i)rocessing Comrnittee recommended the award of the tender

to M/S Zakhem International Construction Limited for the proposed Line

1 replacement project at their quoted price of USD Four hundred and

eighty four million, five hundred and two thousand, eig(rt hundred
\ -\

eighty six and forty cents only (484,502,886.40), inclusive of VdT.

THE REOUEST FOR REVIEW

The Applicant CHINA IA'L YI COMPANY LIMITED was dissatisfied

with the decision of the Procuring Entity awarding the subject tender to

Zakhem International Limited and lodged a Request for Review on 11th

June,2014 challenging the Procuring Entity's decision to award the subject

tender to the successful bidder. The Request for Review set out a total of

twlng (20) grounds of Review.

The Request for Review was not however accompanied by any statement

under the Provisions of Regulation 73(2) b) which states that a Request for

Review shall be accompanied by such statements as the Applicant

considers necessary in support of its Request.

The Procuring Entity and the successful bidder filed their responses on 16d,

Jtne, 201.4 and 20th June 2014 respectively. The Procuring Entity's response

was accompanied by a replying affidavit sworn by one Nancy Rono which

is dated 16s June, 2014 while the Procuring Entity filed a Replying

Affidavit sworn by one Adnan Annous on 20th June,20'14.

li
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In addition to the above set of documents, both the Procuring Entity and

the successful bidder (the 1,' interested Party) filed their respective

submilsions on 20th June, 2014 pursuant to the directions given\y the

Board on 16h June, 2014. The Applicant did not file any Submissions but

instead filed a reply to the Respondent's Response dated 20h June, 2014

which was signed by its advocate. Several documents were then attached

to the said reply.

When this Request for Review came up for hearing before the Board on

24th June, 2014, the Procuring Entity supported by the successful bidder (he

1st Interested Party) raised two objections relating to the competence of the

Applicant's Request for Review. These two points of objection were

principally that the Applicant's application for Review was incofipetent

since it was not supported by a statement or such statements as the

applicant considers necessary in support of its Request for Review

pursuant to the Provisions of Regulation 73(2) (b) of the Regulations and

secondly that the documents annexed both to the Applicant's application

for Review and to the Reply to the Respondent's Response were all

improperly before the Board and ought to be struck out.

Upon a consideration of the nature of the two points of objection and in
order to expeditiously determine the dispute before the Board caused by

the requirement that the Board must consider and deliver a decision on

any application for Review within 30 days of the Request being lodged

with it, the Board allowed the Applicant to proceed and make it,s
Submissions based on the Request for Review and the Repiy to the

Respondents response but subject to the following conditions:-

I
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(i) That the Procuring Entity the (Respondent), the successful bidder
(the 1., Interested party) and any other party to the proceedings
before the Board would have the right to address the Board on the
issues of the competence and the propriety of the application for
Review in view of the lack of a statement in support of the Request
for Review *ae, tf,e provisions of Regulation 7g (2) b)of the public

Procurement and Disposal Regulations 2006.

(ii)The Applicant was allowed to rely upon the Reply to the
Respondent's Response together with the documents attached to the
said Response subject to the procuring Entity (Respondent) the
successful bidder and any other party's right to address the Board on
the issue of the propriety of the response and the admissibility and,
the weight, if any, to be attached to the said Reply and any
documents attached thereto.

(iii) That the Board would address the issues raised by the parties
under items (i) and (ii) above in its finar decision on the apprication
for Review.

THE PARTIE S'ARGUMENTS

The Applicant in this Request for Review was represented by Mr. stephen
owino, Advocate while the procuring Entity and the 1"t Interested party

were represented by M/s Gloria Khafafa and Mr. Waweru Gatonye
respectively. Two other interested partie, namely; Kalpataru power

Transmission Limited and China petroleum Engineering and Construction
Corporation also participated in the hearing of this application and were
represented by Mr. Charles Kanjama and Mr. K, Bahati respectively.

I

I
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During the hearing of the Appiication for Review Mr. Owino started off

his Submissions by asserting that at the opening of the financial bid, it

turned out that the applicant's proposed financia) offer was the lowest

price for the construction of the Pipeline that being USD 456,855,018.00 and

that the Applicant was therefore surprised when the Procuring Entity

in{ormed the Applicant in a letter dated 3.d June, 2014 that its bid was not

successful because it did not achieve the highest composite Technical and

Financial score and that the Applicant's score was 83.1 % and therefore

below the successful bidder's score of 95.5 %.

Counsel for the Applicant further submitted that the Procuring Entity did

not evaluate the Applicant's technical proposal based on the criteria set out

in clause 5.5 of the tender document and tha} the Procuring Entity

suppressed the Applicant's scores in the said technical evaluation.

It was the Applicant's position based on its own evaluation that on

relevant experience in the oil and gas pipeline project for the last fifteen

(15) years, the Applicant ought to have demonstrated to have both

completed or ongoing Pipeline projects in the oil and gas industry of at

least 3 projects of over 100km Pipeline, each compiete with more than

three pumping or terminal stations.

It was the Applicant's position that it had provided evidence of three

projects that met the above mentioned criteria. The Applicant stated that

one of the projects was for a span of 522.7 kms with four stations, another

one was for 802 kms with 15 stations and the third one for 526 kms with

five stations and that it therefore ought to have been awarded the full 30

marks.

T
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The Applicant's Counsel further submitted that if the procuring entity had

properly evaiuated items 5.5 item No. 2 on personnel and competency for
the assignment, the Applicant's total score under this item ought to have

been 19'2 marks. To buttress this argument, the Applicant attached to its
Request for Review a bundle of extracts from the Applicant,s bid
documents showing detaijed c\r.iculum vitaes of the purportedry
qualified personnel.

In respect of clause 5.5 under item 3 plant and equipment, the Applicant
stated that it had the necessary equipment to warrant it to be assigned the

full marks under this item. The Applicant attached to its Request for
Review what it referred to as annextury'exhibit "cwy s" these being

copies of the extracts from the Applicant's bid documents which in its
view showed proof of ownership/rental agreements. The Applicant
therefore contended that it ought to have been awarded the full 20 marks

by the evaluation committee. \

In respect of item No.4 namely, the technical approach and methodology

of the works, the Applicant submitted from the bar that it provided the

necessary information required which it attached to the Request of Review

as annexture/ exhibit " cwy 6" . The Applicant therefore stated that it
ought to have been awarded the full 20 marks under this item.

In respect to the requirement under clause 5.5 item no. 5 - Financial

capability for the last five years, the Applicant stated that it ought to have

gotten a score of 6 marks under this item and attached to its proposal on

uncertified audited accounts which the Applicant referred to as

annexture/ exhibit "CWY 7".

t1
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Upon completing what the Applicant saw as the results of its own

technical evaluation, the Applicant stated that the tender evaluation

committee ought to have given itln aggregate technical score of 95.2

marks and further that the Applicant's financiai proposal having been the

Iowest, the Applicant should have been awarded the full 100 marks by the

Procuring Entity's tender evaluation committee.

The Applicant finally concluded its submissions on the issue of both the

technical and financial evaluation by stating that using the formula

provided for under clause 5.5.1 at page 24 of the tender document, the

applicant's combined technical and financial score ought to have been

96.64 and that in its own words "the applicant ought to have been ranked

toP". \

The Applicant finally turned to ground 20 of its grounds for Review. The

Board wishes to set out ground 20 of the grounds of Review for reasons

which will become clearer in the later part of this decision.

Ground 20: of the grounds for Reaiezu put foru.tard by the Applicant

reads as follows:-

It is noteworthy that the Applicant^did not attach any document to it's

Request for Review filed on 1.1,/6/2014 other than the tender document in

support of this ground of Review. .

\
/

l8

T

"20 The bidiler zoho zuas declared to haae been xtccessful Zakhem

lnternational Construction Limited is rtot knousn to hazse had any

projects in the Pipeline zoork anyuhere in the last 5 years. This was

a mandatory requirement and the bidder ought to haae been fountl to

be non-responsia e and disqualified."
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The Applicant instead filed what it termed as a ,,Reply to the
Respondent's Response" which it fired on 20rh June 2014 and in which it
raised several other issues and attached further documents which ran into
Thirty Six (36) odd pages.

The Applicant argued on the basis of the Rep\y to the Respondent,s
Response that the Procuring Entity had hurriedry constituted the
evaluation committee on 21"r May 2074 from its employees with a view of
favouring the successful bidder despite of an agreement with shengle
Engineering & Consulting Company Limited and Kurrent Technologies
Limited who allegedry carried out the design of the pipeline to be the
evaluators. The Applicant then attached copies of a fax Transmission in
alleged support of the above proposition which it attached to the Request
for Review and referred to it as annexture /exhibit ,,A,,.

The Applicant in response to the procuring Entitys assertion that it did not
provide certified copies of printed literature which was required to be

furnished by the tenderers with the tender document ancr which were in
another language other than Engrish, the Appricant submitted that this
requirement headed 3.1.1 ,,language of tender,, had been amended
subsequently and attached a document which it marked as exhibit ,,A1,,

which had allegedly amended the requirement in the originar tender
document. This document which bears the procuring Entity,s logo on the
left hand corner and the reference page 1.2 of g3 of the tender at the bottom
stated as follows under clause 3.

3.1.1 Laneua e of tender

The tender and all correspondence and doarments rerating to the teniler
exchanged betrueen the tenderer and KpC shail be zpritten in the Engrish

l()
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language, Supporting documents uhich are printed literature furnished by

the tenderer zuith the tender may be in another language proztided they are

accompanied by ai',,appropriate translation of pertinent passages in the

aboz;e stated language. For the purpose of interpretation of the tender, the

English language shall preoail.

The Applicant therefore claimed that on the basis of the document marked

"A1" the Procuring Entity had removed the requirement for certification

and instead required a document in a foreign language to be accompanied

by a translation in the English language but not a certified copy of the

translation in the English language.

The Applicant in addition to attaching the above clocument also attached

three other documents to its Request for Review which it referred to as

annextures/exhibits "8" and "C" which contained a list of projects which

it alleged the 1.t Interested Party had completed or were ongoing and a

copy of the Procuring Entity's summary of detailed evaluation report

complete with the names and the signatures of the members of the

Procuring Entity's tender processing committee which it referred to as

annexture/ exhibit "D". This document runs into five (5) pages and is

attached to the "Reply to the Respondent's Response" filed on 20th June,

2014.

For good measure, the Applicant in its concluding remarks labelied several

allegations of corruption collusion and alleged ongoing investigations

against the 1.t Interested Party over allegations of corruption and collusion

in Nigeria.

The Applicant in seeking to support these allegations attached an email

t which contained these allegations but which was not

I

I-l

extract of a docum
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The Procuring Entity in its response stated

Preliminary and Technical Evaluation were

that the results of

communicated to

the

the

The
Applicant and all the other participating biciders on 26th Mav 2074
Applicant was thereafter invited for the financiar bid-opening herd on 3d
June 2074, at which its representatives Messrs Zu and rom were present.
The Procuring Entity therefore stated that the Applicant had ren (i0) days
from the 26th May 201'4 to fire a Request for Review on the preriminary and
Technical Evaluation and that by operation of the provisions of Regulation
73(2) b) of the Public procurement and Disposal Regulations, 2006, the
Applicant's Request for Review on preliminary and technical evaluation
was barred by statute anci should therefore not be entertained by the
Board.

on the substantive grounds for review, Counser for the procuring Entity
argued that during evaluation and coraparison of renders, the procuring

Entity's evaluating team was mindfur of the provisions of Clause 3.1.1 of
the Tender Document which the Appricant attached to its Request for
Review at page 13 of 85 of the tender document which stated as forows;-

2t

tlll
apparently referred to either in the Response or the Reply to the
Respondent's Response to the Request for Review in support of the
criminal allegations of corruption and coirusion. The email extract was not
attached to any affidavit.

The (rocuring Entity as earrier averted to filed a written Respbnse and
swore a Replying Affidavit in answer to the Applicant,s application. The
Procuring Entity arso filed written submissions which it highlighted at the
hearing of this Request for Review.

I

I
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"3.1" Language of tender

3.L..L The tender and all correspondence and documents relating to the
\\' tender exchanged betzueen the tenderer and KPC shall be Osritten

in the English lattguagc. Snpporting docu@ta phteh arc
ed literature furnisheil bt1 the tenderer zuith the tender may

be in another language proaided they are accompanied by att

appropriate certificd translation of pertinent passages in the

abozte stated language. For the purpose of interpretation of the

tender, the English lnnguage shall prettail. Atru doeumettr luhuh

is not accompanied bu afi appro riate translntion to the Enclish

I

languag e shall be disresarded. "

Counsel for Procuring Entity stated that it was for this reason that the

Applicant did not, and could not have scored full marks under Clause 5.5,

Item No. L and further that the Procuring Entity noted that none of the

projects done by the Applicant were in the oil and gas industry, except for

only two projects listed as having been carried out by the Applicant's joint

venture partner which met the threshold. The Applicant's so calied

partner in the joint venture consortium was not a party to the proceedings

before the Board.

Under Clause 5.5, Item No. 2 of the tender document the Procuring Entity

stated that during evaluation, it was noted that the Applicant in some

instances presented personnel who were not registered with the relevant

bodi, did not comply with the Engineers Board of Kenya Rules and

Regulations, the Curriculum Vitaes attached to the tender document were

no{ signed, and certif icates/ clocu ments in a foreign languag{ were notI " "r
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I

accompanied by a certified English translation and thus could not be
evaluated' By reason of ar the foregoing, the procuring Entity therefore
submitted that the Appricant did not, and could not have scored the fuil
marks in this category.

In response to the qllegations under Clause 5.5, Item No. 4 _ Technical
Approach and Methodology of Works, the procuring Entity stated that it
noted that:

I i) "CWY's (The Applicant) organisation and staffing for the
tasks (as shozan at page 362 of the Request for Reuiczo) zoas

not adequate as it ditl not prooide for alt the key personnel,
and some tasks u;ere not assigned and further noteil that it ilid
not relate to the stated tasks and the client.

ii) The uork plan (programme of zaorks) (as shoutn at page 363 of
the Requwt for Reoieut) was not complete as there u)as no
chart outlining the critical path and the milestones.

iii) The Bidder did not suppry compreted data sheets, or any data
sheets at all for the equipment uthich they uere to install for
KPC. Instead, they proaided a list u:hich did not contain the
required data as required in the tender document and as more
particularly shou;n at page 364 of the Request for Reoieu.

The Procuring Entity therefore concrude that the Appricant did not, and
could not have scored ful marks in the category of Technicar Approach and
Methodology ofWorks.

o. financial evaluation, the procuring Entity argued that the Appricant
could not possibly have provided the best bid as it was based on
incomplete /defective .documents and information and therefore it was

23
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not reflective of the needs of the Procuring Entity since the Form of Tender

signed by the Applicant stated that its bid price was based on "the

conditions of contract, contractor general obliga\ions, scope of u.torks, bill
of quantities, construction specifications, equipment specifications and

data sheets, and drazuings."

The Procuring Entity denied the contents of paragraph 20 of the Request

for Review and stated that the Successful Bidder provided sufficient proof

of relevant experience in the oil and gas pipeline projects, both on-going

and completed, for the last 15 years by submitting proof in the form of

letters of award and completion certificates from their various clients

indicating that they had done over 4 projects of over L00km with more

than three pumping stations and terminal stations.

On the issue of the competence of the Request for Review, the Procuring

Entity submitted that under the Provisions of Regulation 73(2) (b) of the

Public Procurement and Disposal Regulations, the Applicant was required

to file a statement or such statements as would support the facts the

Applicant wished to rely upon and that it was not open to the Applicant to

file a Request for Review sign it and then attach numerous documents to it
without any statement of fact to support the grounds of Review. The

Procuring Entity therefore urged the Board to find that the Request for

Review before it was incompetent on this ground alone and that the Board

should dismiss it with costs.

The Procuring Entity took great exception to the applicants "Reply to the

Respondent's Response" filed on 20th June, 2014 which was signed by

counsel for the Applicant together with all the documents which were

I
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attached to the said Reply on the grounds that aI the said documents were
inadmissible in law for the following reasons:_

(i) That the attached documents had not been formary produced by
way of an affidavit sworn by the applicant or any other person for
that matter.

(ii)That the Applicant was not the author of ar the documents marked
" A" and "D" which were in any event conJidential
which the Applicant was not entitled to under the

of Section 45 of the Act since the Applicant had not
requested for any of the said documents from the procuring Entity as
required by the law.

Counsel for the procuring Entity therefore wondered how the Applicant
came to be in possession of the procuring Entity's own documents without
having made a request for them. what Counser referred to as confidential
documents were copies of the fax transmission between Sheng Li
Engineering and Constructing Company Ltd (sLECC) anct the procuring
Entity's Engineer Elias Karumi ancl a

document between SLECC and KpC.

copy of a page of the contract

On document markecl ,, AL,, and which was attached to the Reply to the
Respondent's Response, the procuring Entity submitted that the
document was a forgery and that the document did not originate from it.
The Procuring Entity invited the Board to peruse page 13 of g5 of the
Applicant's tender document which contained the same document
together with the original tender document and upon such examination it
would become obvious that the document marked as annexture ,, 

"AL,, was
a forgery.

I

as exhibits

documents

provisions
I

I
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The Procuring Entity submitted that at no point did it remove the

requirement on the certification of documents which were not written in

the English ianguage from the )ender document and argued that such

certilication was the only mark that could give credence to such a

document particularly in an International tender since members of an

evaluation committee would not be reasonably expected to read and

interpret and understand the contents of all the documents written in

foreign languages and that certification was the only means that the

Applicant should verify ownership and the veracity of a document

authored in foreign languages. The Procuring Entity argued that all the

other bidders except the Applicant had complied with the requirement on

certification.

On the documents purportedly printed from the email, Counsel for the

Procuring Entity submitted that the said documents were not signed and

or certiJied and that one could not therefore establish the sources of the

documents. She therefore urged the Board to disregard them.

Mr. Waweru Gatonye who appeared in this Application on behalf of the L't

Interested Party opposed the Application and associated himself with the

arguments made by Counsel for the Procuring Entity, Mr. Gatonye started

off his address by submitting that the Applicant's application was

incurably defective for failing to comply with the mandatory Provisions of

Regulation 73(2) b) of the Public Procurement and Disposal Regulations

2006 in that the Request for Review which was largely based on facts was

not accompanied by any statement of facts or an affidavit to support the

facts the Applicant sought to rell upon.

l
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Counsel for the l.t Interested party stated that the requirement of
Regulation 73(2) (b) of the Regurations were couched in mandatory terms
and that failure to comply with the said Regulation rendered the
Applicant's application incurabry defective and urged the Board to strike
out the Applicant's Request for Review for being incXnpetent.

on the issues raised in grounds 1 to 19 of the Request for Review Counser
for the 1st Interested party argued that what the Appricant was seeking to
do was to engage in the process of self evaluation. He however submitted
that evaluation of tenders was the preserve of the tender evaruation
committee. Counser for the 1st Interested party therefore submitted that if
the Board entertained and granted any of the grounds or the reriefs sought
by the Applicant, such an action would erode public confidence in the
Public Procurement process as it would send the message that the
decisions of the Procuring Entity are susceptibre to elternar influence from
competitors in total disregard of the contents of the tender documents.

Counsel for the 1't Interested party further submitted that the subject
matter of this application was one of immense Nationar and Regionar
interest being a vision 2030 flagship project which was expected to be
completed in December 2014 and that an onrine inspection of the current
Nairobi-Mombasa piperine reveared that it is in a very poor state and
should be replaced by 2076 and that any further derays to this project
would jeopardise the suppry of fuer in Kenya and the greater East African
Region and also endanger public safety.

I

'I
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Counsel for the l."t Interested Parry associated himself with the Procuring

Entity's submissions on the issue of conJidential documents and urged the

Board to treat th} issue of disclosure of conJidential documents with the >

seriousness it deserves since the issue if proved would give rise to criminal

conduct that the Board should not countenance.

I

Counsel for the 1"t Interested Party concluded his submissions by stating

that his client's experience and ability had been established beyond any

doubt and restated the contents of the Procuring Entity's response that it

had constructed the Pipeline sought to be replaced and that the pipeline

which was initialiy meant to have lasted for twenty five (25) years but had

Iasted for 1.0 morq years than the expected period.

Counsel for the 1.t Interested Party therefore urged the Board to strike out

or dismiss the Applicant's application for Review with costs.

On the propriety of the Applicants "Reply to the Respondents Response"

and the admissibility of the documents attached to the said reply Mr.

Gatonye fully associated himself with the Procuring Entity's Submissions

and added that the Applicant had alleged corruption and collusion both of

which amounted to criminal conduct against his client, the 1st Interested

Party and that such an allegation required to be proved. Counsel for the 1.t

Interested Party urged the Board to note that the Applicant had not placed

any record of a criminal conviction or at the very least a report from any

commission of inquiry to prove that the successful bidder had been

convicted or had been recommended for prosecution by any commission

of inquiry for any offence involving corruption or conspiracy. Mr.

Gatonye submitted that the document that the Applicant was relying uponJ\

I

in making the a$sertions of corruption and conspiracy against his client
28



was neither signed nor was it attached to any affidavit and was therefore

I

On the issue of Regulation 73 (2) (b) of the Regulations Mr. Kanjama,s
position was that Regulation 7z(2) (b) indeed required that an Appricant
files a statement but quatified this by stating that the Reguration did not
state what form that statement should take.

Mr. K'Bahati for the 3',r Interested party also opposed the Applicant,s
Application for Review and assertec.r that he supported the procuring

I

29

valueless.

Mr' Kanjama for the 2nd Interested party Karpataru power Transmission
Limite\guite surprisingly opposed the Applicants application 9\ the
ground that the Appricant in this Request for Review had effectivery
abrogated to itserf the duties of the procuring Entity,s tender evaluation
committee. He stated that what the applicant was seeking to achieve by
this application was to re-evaruate its own tender. He argued that it was
improper for the Appricant to ask the Board to re-evaruate and award it
the tender since such a Request would amount into turning the Board into
an evaluation committee. Counser for the 2nd Interested party stated that
the process of evaluation was a comprex one that required speciar expertise
and that the Board was not suited to perform such a function and courd
not usur) the role of the procuring Entity's tender evaruation Committee.
The 2nd Interested party however supported the Applicant,s prayer
number 3 which sought the 1't Interested party to be disqualified from the
tender process.

l
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Entity's decision as regards the Applicant in this application so long as the

Procuring Entity carried out the evaluation in accordance with the law and

t)re tender document. )

THE ISSUES FOR DETEIiMINATION

Though the Board directed the parties to this application to file agreed or

separate issues in its order of directions given on 16ft June,2014, the Board

notes that it is only Counsel for the 1st Interested Party who framed issues

in his submissions filed on 20th June, 2014. The Board has looked at the

Applicants Request for Review, the responses thereto and the Replying

Affidavits and the orai and written submissions made by the parties and
\\
has framed the following issues for determination:-

a)

b)

c)

d)

e)

I
I

Whether or not the Applicant's Request for Review is competent in

view of the Provisions of Regulation 73(2) (b) of the Public

Procurement and Disposal Regulations 2014.

Whether or not the Reply to the Respondent's Response dated 20tr

lune, 201.4 and filed on 20th june, 2014 together with all the

documents attached thereto are properly before the Board and

what weight if any should he attached to the said response.

Whether or not the Procuring Entity acted in breach of the

Provisions of Regulation 82 (2) of the Public Procurement Act and

the Regulations made thereunder.

Whether the successful bidder did not prove to have performed

similar project in the Pipeline works anywhere in the last 5 years.

I4rhether or not the Applicants allegations of corruption and

collusion and any other like practices was a rnatter properly before
I

the Board and if so whether the said allegations were droved.
30



f) Who should bear the costs of the Request for Review?

THE I]oAI(D' S DETEITMI NATIoNON THE ISSUES FRAMED.

The Board has considged the Request for Review, the Responses thereto,
the Replying Affidavits f,ed in opposition thereto, the written and the orar
Submissions made by the aclvocates for all the parties who appeared
before it and finds as folrows in respect of each of the issues framed for
determination.

I

I

while addressing this ground of Review, the Appricant admitted that it
had onry f,ed a Request for Review without a statement to which it
attached severar documents and that the Request for Review was not
accompanied by any statement or such other statements by an officer of
the Applicant or by any other person for that matter stating the facts
supporting the grounds that the Applicant sought to rely upon. The
Request for Review was also not supported by any Affidavit in support of
any of the grounds set out in the Request for Review.

The Applicant's short reply to this objection was that the provisions of
Regulation 73(2) (b) were not mandatory since that provision of the
Regulations did not require a Request for Review to be accompanied by
any statement or affidavil. .ftu 

Applicant additionally submitted that

-tl

ISSUE NO.1

Disposal Regulations 2014.
t

I
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under the Provisions of Regulation 86 of the Public Procurement and

Disposal Regulations2006 the Review Board was not bound to observe the

rules of evidence while hearing a Requ&t for Review under the

Regulations.

Counsel for the Procuring Entity and the 1st Interested Party however

disagreed with the Applicant's position and argued that the Applicant's

position was incorrect and insisted that inorder for a Request for Review to

be properly before Board the Request for Review had to be accompanied

by a statement or such statements as the Applicant considered necessary in

supporting the Request for Review and it was not therefore ProPer for the

applicant in this case to literally draw a Request for Review, attach

documents to it and then file it with the Boar&

Counsel for the 1.t Interested Party further submitted that the Appiicant

had misunderstood and misinterpreted the Provisions of Regulation 86 of

the Public Procurement and Disposal Regulations and submitted that

Regulation 86 of the Regulations did not take away the Applicant's duty to

prove its case. Counsel for the 1't Interested Party urged the Board to give

a purposive interpretation to the Provisions of Regulation 86 of the

Regulations and relied on the decision of the Board in the case of Voith

Hydro Gmbh and Company -vs- Kenya Electricity Generating Company

Limited (Application No. 55 of 2009) where the Board held that the

Provisions of Regulation 73 of the Regulations were mandatory and that as

such they had to be complied with strictly.

Both Counsels for the 2nd and the 3'd Interested Parties admitted that

Regulation 73(2) (b) of the Regulations required an Applicant in an

application for Review to file a statement orlsuch other statements as the

I
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applicant considers necessary in support of its Request for Review butqualified that submission by stating that the Regurations did not providethe form that such a statement or statements should take.

The Board has considered the rival submissions tendered by thethis issue. Regulation 23 of the lublic procurement and
Regulations states as follows:_

I
73 (L) A Request for Reoieut rtnder the
RBL set out in the Fourth schedute r, *:",' :I,,:;"::.* 

in for the

(2) The Request referred to in paragraph (L) shalt

(a) state the reasons for the complaint including any alleged breach
of the Act or these Regulations.

(b) be accompanied by such statements as the appricant considers
necessary in support o/ its Requeil.

The Board finds and holds that the provisions of Regulatio n 7O(2)@) of theRegulations are prain and are worded in mandatory terms. A Request forReview must by didn,t of the provisions of Regulation 73 (2) (b) beaccompanied by such statements as the Applicant considers necessary tosupport its case particurarly where the Request for Review is based ondisputed facts which need to be proved. such a statement must be signedby the Appricant himself/herserf or by an officer of the Applicant, if it is aCompany or a Corporation.

The Board in addition to the case of Voith Hydro GMBH & Company _vs_
Kenya Limited Generating Company Limited (Application No. 55 of2009) has herd that the requirement for any Request for Review to beaccompanied by a statement is mandator! in the recent case of ppRB

parties on

Disposal

.l

'1.,)
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Review No. 33 f 2013 delivered on 12th September,201.3 between Kocks

Krannes G. M. B. H (Germany) -vs- Kenya AirPorts Authority where the

Board held as follows:- \

"The Procuring Entity submitted that uncler the Proz-tisions of Regulation

73(2) (b) of The Public Procurement and Disposal Regulations any Request

for rcaieu must be accontpanied by snch statement in support of its
Request. lt utas the Procuring Entity's further submission that the

Proaision zoas couched in mandatory tenns as eaidenced by the use of the

utord "SHALL" in Regulation 73(2) (b). lt utas the Procuring Entity's

further submission, srtpported by the lnterested Party that the Statement

enoisaged by Regulation 73(2)(b) is eaidential in nature and that since the

statement accompanyittg theJlequest for Rez;ieu; zuas not signed by the

Applicant, then the statement zoas incomplete and that consequently the

Request for Reztieu.t lodged by the Applicant tuas also incomplete and

should fail". The Board then proceeded to upholtl this finding and. struck

out the Applicant's Request for Reztiew.

This is therefore arr issue which the Board has considered and determined

in the past.

It is true as submitted by the applicant and the 2nd and the 3d Interested

Parties that Regulati on 73 (2) (b) of the Regulations does not state the form

which such a statement should take. This argument of itself does not

however take away the burden of proof placed upon an Applicant in a

Request for Review to prove his/her/or its case. Such burden can only be

discharged through the estaBlishment of the facts in support of the

grounds relied upon by way of a statement, an affidavit or any other

acceptable means of ascertaintng the facts relied upon.
I
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Where the grounds for the Complaint are factual, it is incumbent upon an
applicant to prove those facts and an appricant cannot hide behind the
provisions of Regulation g6 of the Regulations to escape from this
requirement since that Regulation does not take away the Appricant,s
burden of proof in reration to proving the alregation, ,\ua" by him/her or
it in an application filed before the Board, it was held in the case of Man
Diesel SE -vs- Kenya Electricity Generating Company Limited
(Application No. 45 of 2009) that the burden of proving any complaint or
ground for Review lies with the Appricant who must offer sufficient facts
in support of the Applicant's case and that it was not the duty of the Board
to carry out an investigation on claims made by parties to a Request for
Review.

The Board has perused the Request for Review an( the Reply to the
Respondent's Response and notes that they were both signed by the
Advocate acting for the Applicant. The Board notes that other than the
Request for Review and the Reply to the Respondent,s Response, none of
the Applicant's officers signed any affidavit or other document in support
of the Applicant's Request for Review as evidence of ownership of the
Request for Review.

It is trite law that an advocate cannot depone to or purport to support or
give evidence in support or opposition to contested issues. An advocate
cannot in the same breath descend into the arena of a dispute as an
advocate merely represents and presents his client's case and cannot take
over the case.

I
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The Board therefore finds and holds on the basis of all the matters out

under this gro,und that the Applicant's Request for Review was filed in
\,\

breach of the Ijrovisions of Regulation 73(2) (b) of the Public Procurement '
and Disposal Regulations and is therefore incompetent and is accordingly

struck out.

Though the Board's finding on the above issue is enough to dispose off this

Application for Review, this application raised a number of other

fundamental and serious issues which the Board will now proceed and

consider under the following issues:-

ISSUE NO.2

Whether or not the Reply to the Respondent's Response dated 20rh June,

2014 and filed on 20th June, 2014 together with all the documents

attached thereto are properly before the Board and what weight, if any

should the Board attach to the docurnents attached to the said Response.

Both Counsel for the Procuring Entity and the lstlnterested Party objected

to the propriety of the Reply to the Respondent's Response dated 20fr June,

2014 and filed with the Board on 20th lune, 2014 together with all the

documents attached thereto. The Procuring Entity and the first Interested

Party argued that the said response and the documents attached thereto

were improperiy before the Board and that the documents attached to the

response were inadmissible and ought to be struck out for the reasons

which the Boaid has already set out in the arguments by the parties

appearing in this decision and in issue number 1 which the Board has -

already prono|rncecl itself upon. 
)

t
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The Applicant submitted that the reply and the documents attached
response were properly before the Board and reminded the Boarunlike in the normal court,s the Board had much more powers anentitled to look at the reply and to investigate and seek the services

expert in order to verify the veracity of any allegation brought before

to the

d that

d was

of an

iI\

I

The Board has carefuriy considered the arguments put forward for andagainst the issue of the propriety of the Reply and the admissibility and theweight to be placed on the ,,Reply 
to the Respondent,s Response,, and thedocuments attached thereto.I

.t

The Board finds that the said reply was signed not by any of the
t by the advocate for the Applicant who introduced
ts including a,egations of corruption and collusion
Party and the allegation that the procuring Endty
ted an evaiuation committee on 21,t May 2014 frim
with a view of favouring the successful bidder.

The Board reiterates that an advocate acts for his crient and cannot enterinto the arena of ritigation or a dispute on contested issues. Both theRequest for Review and the Reply to the Respondents Response weresigned by Counser for the Appricant. AII the documents attached to boththe two documents were not attached to a statement or an affidavit signedor sworn by any of the officers of the Applicant Company.

Applicant's officer bu

several new complain

against the Interested

had hurriediy constitu

amongst its employees

The Board therefore finds and
descended into the arena of this
role to the Limited extent of signi
It was not therefore open for Cou
for Review, or prepare and sign

holds that Counsel for the Applicant
dispute and ought to have confined his
ng the Request for Review and no more.
nsel to annex documents to the Request
the Reply and annex documents to it
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without a statement or an affidavit by the Applicant either confirming the

facts or verifying the veracity of the documents annexed to the Request or

\the Response. >

On the issue of the documents annexed to the Applicant's response the

Board has carefully read the said documents and notes that the document

marked as annexfure " A" is a copy of a fax transmission between the

Procuring Entity's consultants M/s (SLECC) and KPC's Engineer while the

document marked Exhibit "D" is a surunary of the technical evaluation by

the Procuring Entity's tender processing committee. The exhibit contains

information on the scores and evaluation results of all the other bidders.

When challenged to declare how the Applicant came to be in possession of

- the said document's Counsel for the Applicant merely a*erted that the

Applicant was entitled to these documents under the provisions of section

45 of the Act.

Section 44 of the Act requires a Procuring Entity or an employee of the

Procuring Entity not to disclose any confidential information save for the

specific items of disclosure set out in Section 44(2) while Section 45 oI the

same Act requires a Procuring Entity to keep records for each Procurement

for at least six (6) years after the resulting contract was entered into, or if
no contract resulted after the Procurement proceedings were terminated.

Section 45 (2) of the Act then sets otrt the records to be maintained and this

include:-

45(e) a sutnnlary of the eoaluation and comparison

proposals or quotations, including the eaaluation criteria.

of the tenders,

I

I

Section 45(3) of the act states as follotos:-
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After a contract has been au.tarded or the procurement proceedings hazte
been terminated, the procuring entity shalr, on request make the records

for procurement atsa,abre to a person u-tho submitted a tender proposar or
a quotation or if direct procurement z,as used to a person zaith zohom the
Pr o curing ent ity zu as n e g o t i ating.

Section a @) of the Acf makes it an offence to disclose confidential
information and any person who contravenes the provisions of the said
Act may face criminal sanctions.

The Board has also carefury rookeci at the document marked as Exhibit
'A1' which was attached to the Applicants Reply to the Respondent,s
Response and has compared it with the document in the original tender
document

Annexture 'Af is indicated as being page 1,2 of g3 of the tender document.
The tender document whieh the original tender document which the Board
has had occasion to peruse however runs into g5 and not g3 pages as

suggested by Annexture ,,A7,,. Counsel for the procuring Entity argued
that the document marked as annexture A1 was a forgery and that it did
not emanate from it.

The Procuring Entity arso stated that at no point did it receive any Request
from the Applicant under the provisions of Sections 44 or 45 of the Act.

{

.t

The Board

documents

has anxiously considered this issue and finds that the
attached to the Applicant,s Reply to the Respondent,s

Response prima facie confidential documents which the procuring Entity
and it's employees are prohibited from disclosing more so when there is
no Request macle by a bicrder under the provisions of section 45 (3) of the
Act
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The Board further finds that the document marked as annexture "A1" did

not form part of the 85 page tender document which was produced and

placed before the Board by the Applicant ,nX *hos" original the Board has

had the occasion to verify. The Board cannot therefore avoid coming to the

conclusion that the said document is a forgery or was ieaked out to the

Procuring Entity during the process of PreParation of the tender

documents. The original tender document contains the requirement that

all documents written in a language other than the Engiish language shall

be accompanied by an appropriate certi-fied translation.

The Board has perused the tender document submitted to it by the

Procuring Entity and has noted that the Procuring Entity presented

Curriculum Vitae of several persons of Chinese origin and which were

attached to the tender document whom it had claimed had experiences of

10 to 15 years experience in the oil and gas industry. The applicant

however admitted at the hearing of this Request for Review that the

Applicant as opposed to its partner in the consortium had has never

performed a single contract in the oil and gas industry. The Applicant or

any or it's employees did not therefore have any experience in that field

and the Curriculum Vitaes produced did not therefore have any basis.

Section 31(5) of the Public Procurement and Disposal Act 2005 criminalises

the production of false, inaccurate and or misleading information about

qualification with the intention of in-fluencing the outcome of Procurement.

In view of all the foregoing matters, the Board finds holds and or directs as

follows on the second issue framed for determination.

!

I
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a) The Repry to the Respondent's Response dated and filecr on 20s June,
2014 together with a, the documents attached to the said Response
were improperry before the Board and are hereby struck out.

b) The documents attached to the said response as attachments ,,A,, and"D" are confident

disc, osed,",h" Ap;i].ffi;I;"$;:1.::*I:l: ffi I:;
the document by the Applicant pursuant to the provisions of Section
a5(3) of the Act' The discrosure of the said documents therefore
prima -facie contravened the provisions of Sections 44 and,45 of the
Act.

c) The document attached to the Reply to the Respondent,s Response
and which was marked as exhibit,AL, was not part of the tender
document and is either a forgery or was a document intended to be
used in the final version of the tencler document but which was not
used but nonetheless ended up in the-hands of the Applicant.

d) In view of the Board,s findings under item (b) and (c) above and in
order to regain public confidence in the procurement process in this
Country the Managing Director of the procuring Entity who is also
it's accounting officer/ Chief accounting officer is directed to
immediately take steps to establish the circumstances under which
what are prima-facie confidential/apparently forged or leaked
documents came into the possession of the Applicant and file a
report with the public procurement Oversight Authority within
Twenty one (21) days from the date of this decision. This direction
is however given without prejudice to any other remedy that the
Procuring Entity may have in law incruding commencing debarment
proceedings or engaging any relevant Government agency to assist it
to investigate this matter.

I
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ISSUES NO.3 AND 4

Whether or not the Procuring Entity acted in breach of the Provisions of

Regulation 82 (2) of the Public Procurement Act and the Regulations

made thereunder.

Whether the successful bidder did not prove to have performed similar

project in the Pipeline works anywhere in the last 5 years.

All the advocates who appeared before the Board were unanimous that

what the Applicant had sought to do was to carry out a self evaluation

which was the sole preserte of the Procuring Entity's tender evaluation

committee. The Board has already held that the Applicant's Request for

Review and the Reply to the Respondent's Response together with all the

documents attached thereto were improperly before the Board and has

already struck them out.

In view of the above finding, the Board finds that the Applicant did not

prove any infringement of the Provisions of Regulation 82(2) of the Public

Procurement and Disposal Act and further that the Applicant did not

prove the allegation that the successfui bidder did not have the necessary

experience to perform a similar project.

ISSUE NO.5

Whether or not the Applicants allegations of corruption and collusion

and any other like practices was a matter properly before the Board and

if so whether the said alle$ations were proved.
/

42
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The Board has alreacly stated in the preceding part of this decision that the
allegations of corruption ancr co,usion and any other rike practices was not
pieaded and was not part of the grounds for Review set out by theAppiicant' The Board has arso found that the ema, communication thatthe Applicant sought to rely upon and which walattached to the
Applicant's Reply to the Respondent,s Responr" *u, not mentioned
anywhere in the response and was not formalry produced before the Board
by way of any statement or an affidavit.

The entire Request for Review and the repry to the Respondent,s Response
together with alr the documents attached thereto having been struck out
the Applicant could not and cannot prove the aregations of corruption,
conclusion and or the commission of any other rike practices against the
Applicant.

This Board has and wi' onry act on the materiars praced before it and the
grounds set out in the Request for Review and which must be proved. The
Board will not rely on bare allegations or rumours.

The Board in any event agrees with Mr

I

allegation of a criminal natu
of a judgment issued by a

Gatonye's submissions that an

proved through the productionre can only be

court of competent jurisdiction or any other
record of conviction and that such an allegation should not be taken
Iightly.

The Board therefore finds and hord that the Appiicant did not plead nor
place any evidence of corruption, co,usion and or any Iike practice before
the Board and further that this aregation was unsupported and ,acks basis
and is accordingly dismissed.

-1 )

I

I

I



This was clearly a case of sour grapes. The Applicant's case was entirely

unsupported by evidence. The Applicant also relied on documents which

prima facie appear to be in contravention of sections 44, 45, and 31 of the

Act. The Applicant also imputed criminal conduct on the part of the 1't

interested party without any evidence to support such allegations and as

costs follow the event this is therefore an appropriate case where the

Applicant must be condemned to pay costs.

THE BOARD'S OBSEI(VATION S

Having heard the representations by all the parties and perused all the

documents and the grounds for Review, the Board has observed that some

of the Requests for Review filed by tenderers and particularly the

unsuccessful tenderers are based on very flimsy allegations which are

without any proper basis and are filed for the sole purposes of slowing

down the Procurement processes in this Country. The Board appreciates

that any candidate to a tender has the right to file a Request for Review

before the Board but reminds parties that such a Request must be based on

valid and justifiable grounds.

The Board warns candidates that it will not be the dumping ground or be

used for the proposes of slowing tender processes and will not hesitate to

employ the wide powers that the Act has conferred on it just as it has done

in the case 
1f 

the Applicant in this Request for Review. 
ltt

I
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ISSUE NO.5

Who should bear the costs of the Request for Review?

t.



I

Accordingry and for a, the reasons set out above and in exercise of thePowers conferred upon the Board by the provisions of section 9g of theAct, the Boqd makes the following orders:_ 
--' -" * 

\
a) That the Request for review filed by the Applicant herein with theBoard on 11th June, 20L4beand is hereby dismissed.
b) That the order of stay issued by this Board on 11th June, 2014 isdischarged and the procuring Entity is therefore at riberty to proceedwith the procurement which was the subject matter of this Review.c) The Applicant shall

Entiry and 
^, tne rnPtJe,::;::,::'T::::'"","n 

to the procuring

upon and faiiing such asreement any of,^"'I;:i:::11,ff"",1
shall be at liberty to move the Board to have the said costs taxed. 

\

I

I

I

Dated at Nairobi this 30rh day of June,2074.

I
Chairman

Secretary
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REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIBOBI

CONSTITUTIONAL & HUMAN RIGHTS DIVISION

PET|T|ON NO 173 0F 2014

RICH PRODUCTIONS LIMITED PETITIO N E R

VERSUS

KENYA PIPELINE COMPANY 1"- RESPoNDENT

JUDGMENT

lntroduction

i. A declaration that the Procurement Proceedings undertaken by the l't Respondent's in
relation to the proposed construction of Mombasa Nairobi Petroleum Products Pipeline
including but not limited to invitation and expression of interest, evaluation and outcome
of the said expression of interest, subsequent requests for proposal/tender lor technical
and tinancial bids for the proposed construction of Mombasa Nairobi Petroleum Products
Pipeline are unconstitutional, illegal and irregular,

a
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ENYA LAW

puBLtc pRocUREMENT ovERStGHT AUTHoRtry 1eeol1 ......2no RESpoNDENT

1. The petitioner, a limited liability company incorporated in Kenya under the provisions ol the
Companies Act Cap 486, has filed this petition seeking orders to stop the l"rrespondent lrom
proceeding with the tendering process lor the construction of a pipeline lrom Mombasa to Nairobi
on the basis that the process has been carried out in violation ot the Constitution and the law
governing lhe public procurement process. ln the affidavit sworn in support ol the petition, the
petitioner describes its core business as trading and sourcing lor intemational partners, primarily
in the energy sectors.

2. ln the petition dated 12rh April 2014, the petitioner seeks the lollowing orders:

ii. An order of certiorari do issue to bring to this Honourable Couri for the purposes of being
quashed the procurement proceedings undertaken by the 1't respondent in relation to the
proposed construction of Mombasa Nairobi Petroleum Products Pipeline including but not
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x
limited to i tion and expression ol interest, evaluation and outcome of the said

interest subsequent requests for proposal*lender for technical and
the proposed construction of Mombasa Nairobi Petroleum Prcducts

Pipeline.

iii. AlrD1fer that fresh procurement proceedings in rclation to the proposed construction ot

,"w:;.::::,.':::^::.":"::::::::::::;::":';:::::::,,,.,
v- Costs of this suit-

3. The petition is opposed by both the 1"r and 2nd respondents. The 1"r respondent is a state
corporalion established under the Companies Act. lts main objective is described in its pleadings
as being to provide efficient, reliable, safe and cost effective means of hansporting pelroleum
products from Mombasa to the hinterland. ll has to this end conslructed a pipeline network,
storage and loading lacilities lor transportation and distribution of peholeum products. lt intends
to construct a new pipeline lrom Mombasa to Nairobi as the lifespan of the existing pipeline,
which was constructed and commissioned in 1978, ended in 2003. lt is to this end that the 1"r

respondent invited expressions of interest and proposals for construclion of a new pipeline.

4. The 2nd respondent is a statutory oversighl body established under the provisions of the Public
Procurement and Disposal Act, 2005. lt has the statutory mandate to, among other things,
ensure that procurement procedures under the Act are complied with.

The Petitioner's Case

5. The petitioner is aggrieved that the 1"' respondent has invited separate financial and technical
bids for the pipeline project. lt contends that inviting such bids separately fundamentally deviates
from the Expression ol lnterest (EOl) documents it had initially issued and is unlawlul as it
contravenes section 64 of the Act. lt contends that the approach is unfair and discriminates
against bidders or contractors who were either unsuccesslul in the EO1 stage or were hindered
lrom applying due to the onerous financial requirements.

6. lt accuses the .l"r respondent of discriminatory application ol procurement procedures in a
manner deliberately intended to exclude the petitioner and otherwise qualified contraclors lrom
participating in the tender, thus violating the provisjons ot Article 10,27 and 227 ol he
Constitution which require entities, in contracting for goods and services, to ensure that they do
so in a manner that is fair, equitable, transparent, competitive and cost-etfective.

7. Learned Counsel, Mr. Sagana, presented the petitioner's case. He relied on the affidavit sworn
in support of the petition by Ms. Catherine N. Macharia a Director o, the petitioner, on 14rh April
2014 and submissions dated 28rh Aptil2014.

8. ln the said aflidavit, Ms. Macharia makes various depositions with regard to the factual situation
leading to the presenl petition. She states that on or about 16rh January 2013, the 1"r respondent
advertised lor expression of interest (EO1)for prequalif ication of contractors lor the proposed
Mombasa - Nairobi Petroleum Products Pipeline Tender No SU/QT/032N/13; that desirous of
participating in the EOl, the petitioner entered into a consortium with a company known as
Stallion Gull Limited.

I
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9. According to the petitioner, the consortium was, however, unable to tentder due to the onerous
f inancial requirements imposed by the 1"r respondent. Ms. Macharia deposes tfrat' among the
mandalory requirements in the EOI were, under clause 1.2 (b)(ii) on linancial capability, a
requirement lor an undertaking to arrange ,or credible loan lacility from reputable financial
institution upto a maximum of 70% of the project cost without anticipating a sovereign guaranlee.
This linancial capability requirement was assigned a score of 25'k oul of a minimum score of
70% in the evalualion criteria contained in the EOI documents. The petitioner was therefore
prohibited lrom submitting its bid as only prequalified contractors were invited to'submit bids for
construclion ol the project.

10. The petitioner avers that it recently established that the outcome of the EO1 was the subject of
various complaints to the 2nd respondent on the fairness and integrity ol the procurement process
applied by the l"trespondent; that the l"rrespondent specilically conducted the tender to ensure
specific candidates did not qualily for short listing, which resulted in the lodging ol complaints
with the 2nd respondent.

1 1 . The petitioner relied in this regard on a letter dated 14rh June 20 l3 in which the Director General
of the 2nd respondent indicates that in his opinion, the procurement was not evaluated in strict
adherence to the requirements set out in the bid document and procurement law and directed
that the procuremenl be undertaken in accordance with the Public Procurement and Disposal Act
and the Regulations made thereunder.

'12. Ms. Macharia avers that it was anticipated that due to the concerns raised by the 2nd respondent,
the l"rrespondent would restart the process so that all bidders are treated equally and fairly in
accordance with the Constitution and the said Act; that instead of addressing the 2"d
respondent's concerns, and in a complete departure lrom the requirements of the EO1
documents, the l"rrespondent invited Tenders for Financing of Line One (Mombasa - Nairobi)
replacement project - SU/QT/132N/14 which were to be submitted on or before 1 1rh March 2014;
and that it also separately requested for Technical and Financial Proposals lor the Construction
of Mombasa - Nairobi Petroleum Pipeline to prequalified bidders only, due lor submission by 17rh

April 2014.

'13. The petitioner contends that it will sufler serious prejudice if the orders sought in this petition are
nol granted as it will be excluded from participating in the procurement process.

14. ln his submissions on behalf of the petitioner, Mr Sagana reiterated the above averments. He
pointed out that parties interested in the project had to submit audiled accounts lor the previous
five years with a financial capability ol not less than US$500m and give an undertaking from a
reputable financial company of not less than 70% of the cost and a tax compliance certiticate.,
that while only 13 companies were prequalified, the lsr respondent changed the requirements
atter pre-qualilication.

'15. Mr. Sagana submitted that the petitioner was happy with the requirements ol the EO1 but is

unhappy lhat they were changed after locking out the petitioner and others. He cited as evidence
of the change two letters from the2nd respondent dated 14'hJune and 23'd August 2013; a letter
from the 1"r respondent dated 30'h August 2013; as well as the invitation to tender lor the
financing of the project by the 1'r respondenl. lt was his submission that the fresh bid will give
undue advantage to the l3 prequalilied companies to the disadvantage ol the petitioner; that the
petitioner would have put in its bid il the financial qualifications were not so onerous; that it had
the technical but not the financial capacity and should not have been excluded through the

htlpltuvww. kenyalaw.otg - Page 3/12

Rich Productions Limited v Kenya Pipeline Company & another [2014] eKLB



Rich Productions Limited v Kenya Pipeline Company & another [2014] eKLB

16. To the respondent's contenlion that the petitioner is a brielcase company, it was the petitioner's
submission that the Court was not required to determine whether the petitioner could have
qualified or not, but whether there was material deviation to the exclusion of the petitioner and
others.

17. With regard to iurisdiclion, the petitioner submitted that it could not have made its claim before
the 2nd respondent as it was nol a candidate for pre-qualification srnce it did not tender due to the
high linancial requirements, and that it could only approach the Court by way of petition. This was
in accordance with section 93 ol the Act which deals with the jurisdiction ol the Public
Procurement and Disposal Oversight Authority (PPOA) by providing that a candidate can go
betore the Authority and defines a candidate as one who submitted a bid. The petitioner therefore
asked the Court to grant the orders sought in the petition so that the procurement process for the
pipeline project could start afresh and be conducted in accordance with the procurement law and
the Constitution.

The 1"t Respondent's Case

18. The 1 "r respondent made four main arguments against the petition. The first was that the
petitioner had not exhibited a resolution authorising the filing of the suit, and the petition was
therefore incompetent. Counsel relied on lhe decision of the Court in East African Portland
Cement -vs- Capital Market Authority & 4 Others[2o14]eKLR lor the proposition that a suit
by a company must have the authority of the Board of directors and a resolution lo that effect.

19. Secondly, it was the 1'r respondent's case that the petitioner was guilty of material non-
disclosure; that the petitioner had only presented such material before the Court as suited its
purposes while withholding material information from the Court; that the 2^d respondenl had been
receiving anonymous complaints with regard to the tender leading lo the exchange of
correspondence betlveen the respondenls on the alleged irregularities in the process, none of
which concerned the petitioner; that all the concerns of the 2nd respondent were addressed; and
lhe 2nd respondent gave the green light lor the lsrrespondent to proceed with the project by its
letter dated 7th October 2013, but that the petitioner had only presented to the Court such letters
as showed the complaints with regard to the process but not the ones showing that the issues
had been addressed and resolved.

20. lt contended therefore that the petition, which oscillates between an actron by a citizen seeking
to safeguard the public interesl and a bidder with a financial interest, was couched in a manner
intended to deceive the Court into thinking that the lsrrespondent had violated the Constitution
and the law.

21. Thirdly, it was the 1"r respondent's case that it had complied with both the Constitution and the
law on public procurement and been allowed to proceed with the tender process by the 2nd

respondent.

22. The fourth limb of the '1"r respondent's case is that the petitioner which the '1sr respondenl refers
to as a briefcase company, has no capaclty to tender for the project and could not qualify even
were the tender process to be stopped. Counsel contended that it was a company that
specializes in film production; that it was incorporated in 1998 and has liled no returns since ils
incorporation; and has a share capital of Kshs '1 00,000 while the project is worth between
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onerous requiiements; and lhat the 1"'respondent was obliged by Article 227 to stick to what it
had initially tendered lor.
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Kshs50-60billion.

23. Further, that even had it entered into a consortium, as alleged, with a company known as Stallion
Guilt Limited, the information available lrom Stallion Guilt Limiled's website indicated that it
belongs to a Winnie Mugweru and Martin Mugweru, and there was no indication that it ever
constructed a pipeline. lt was the 1sr respondent's lurlher contenlion that no consortium
agreement had been produced in evidence.

24. The .l"r respondent contended further that there was no evidence that the petitioner ever obtained
the tender documents; that the intention behind the EOI was to weed out serious tenderers from
those without the capacity to perform; and that the petitioner and its alleged partner could not
have mel the qualifications as they had never constructed a pipeline.

26. Mr. Murgor submitted that Article 227 ol he Constitution and the Public Procurement and
Disposal Act provide a comprehensive procedure for challenging procurements by public entities;
that the Public Procurement Oversight Authority has the jurisdiction lo terminate a procedure;
and there was time before the signing ol the contracl for the petitioner to challenge the process
betore the appropriate forum.

27. The respondent took the position that this matter was therefore improperly belore the Court; that
the petitioner had conceded that as it had not tendered, it had no right to file a matter before the
PPOA; that filing this petition belore this Court was an abuse of process and the petition should
be dismissed.

The 2nd Respondent's Case

28. Like the 1"r respondenl, the 2nd respondent opposed the petition, observing that no orders were
sought against it, and prayed that the pelition be dismissed with costs.

29. ln the affidavit sworn by Mr. Maurice Juma, the Director General ol the 2nd respondenl, it slates
that it is an oversight authority established under the Public Procurement and Disposal Act, 2005
with the mandate to, among other things, ensure that procurement procedures established under
the Act are complied with; and that it has the power, through the ollice ol the Director General, to
call for and inspect the records or accounts of any procuring entity in order to ensure compliance
with the provisions ol the Act.

30. According to the 2nd respondent, it received an anonymous complaint regarding the procurement
the subject of this petition; that it commenced an assessment ot the procurement process and
raised with the 1"r respondent several queries which lhe lstrespondent responded to; and that it
advised the l"trespondent lo ensure compliance. Consequently, there are no pending queries
between the respondents over the procurement.

31. Counsel for the 2nd respondent, Mr. Moimbo, submilted that all the queries raised over the
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25. The.1'r respondent submitted that the end ol life of the current pipeline from Mombasa to Nairobi
is mid-2014; that the petitioner had had time since 16rh January 2013, when it was allegedly
excluded lrom participalion in the EOI due to the onerous conditions, yet it was approaching the
Court over one and a half years later. lt was the 1'r respondent's contention that the petitioner
could not in any event have qualilied for the contract when compared against the massive
experience of the 13 pre-qualilied companies.
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subject ol this petition were satisfactorily answered by the 1"r respondent, culminating in a
consensus that the tendering should proceed; that the allegation that the 2nd respondenl had not
sanctioned the tendering process was not true, and the petition should not have been filed at all
and ought to be dismissed. He submitted f urther that even if the tendering process was to restart,
the petitioner would not meet the ,inancial requirements.

lssues for Determination

32. The petitioner complains about various aspects ol the tendering process for the Mombasa-
Nairobi pipeline by the 1'r respondent. lt acknowledges that it did not submit an expression ol
inlerest and therelore did not tender for the construclion ol the pipeline as it did not meet the
financial requirements ol the tender.

33. The core ol its claim, as I understand it, is lhat because lhe 'l"rrespondent has, subsequent to
the EOl, invited separate ,inancial and technical bids for the pipeline, it has deviated lrom the
EOI documents. lt is the petitioner's contention that because ol this deviation, the aclions o,
the 1'r respondent are unlawtul as they contravene section 64 of the Public Procurement and
Disposal Act; are unfair and discriminatory and in violation of Article 27 of the Constitution, as
well as Articles 1O and 227. This is because bidders or contractors who were unsuccessful at the
EO1 stage or did not apply due to the onerous financial requirements cannot now participate in
the separate technical and ,inancial bids; and that theretore the acts of the 1'r respondenl lavour
the 13 pre-qualified bidders.

34. The response from the 1"rand 2nd respondent is that the petition is incompetent for having been
filed without authority; that there was material non-disclosure by the petitioner; that there was no
violation ol the right to non-discrimination as alleged; and that the procurement process was in
accordance with the requirements of the Public Procurement and Disposal Act.

35. ln considering the petitioner's claims in this matter, I shall do so by evaluating the material
presented belore me against the above provisions ol law in order to respond to lollowing two
main issues:

i. Whether a violation of the provisions of Arlicles 10, 27 and 227 of the Constitution
has been disclosed,

ii. Whether this Courl has the jurisdiction to deal with the r'ssues raised in tho present
petition;

Undisputed Facts

36. Before addressing my mind to the above issues, I beljeve it is necessary to set out what is
common ground between the parties in view of the undisputed facts in the pleadings before me.
These undisputed lacts emerge from the averments ot the parties, particularly the affidavit of
Gloria Robai Khalifa sworn on 1grh April 2014. The contents of Ms. Khalifa's affidavil were not
controverted by the petitioner. lndeed, during the hearing of this matter, Counsel for the petitioner
relied substantially on the 1sr respondent's documentation contained in the said alfidavit in
presenting the petitioner's case.

37. First, it is undisputed that lhe lsr respondent advertised the lender as an expression of interest
(EOl) for construction ol the proposed Mombasa-Nairobi Petroleum Products Pipeline project in
local dailies on Wednesday, l6th January 2013. The EOI closed on 28rh February 2013. Forty
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EOI were received and evaluated, and thirteen firms were shortlisted to proceed to the next
stage.

38. However, on 25rh April 2013, the 1"r respondent received a letter dated 24'h April 20l3lrom the
2nd respondent regarding allegations ol irregularities in the processing ol the tender. The 2nd

respondent sought a detailed account and documents relating to the procurement process.

39. From the documents annexed to the l"rrespondent's atfidavit, it appears that the lsrrespondent
stopped the procurement process to enable the 2'd respondent carry out its review; that it
received a letter lrom the 2nd respondent dated 1 4'h June 2013 and 23'd August 201 3, highlighting
the areas that required clarification; that it responded by letters dated 24th June and 30rh August
2013 on the issues raised by the 2"d respondent; that it further wrote to the 2tu respondent on Srd

October 2013 requesting for authority to proceed with the tender process; and that the 2M
respondent, in its letter dated 9th October 2013, raised no f urther queries with regard to the
tender process but gave the 1'r respondent the go ahead to proceed.

40. The 1'r respondent has also set out in some detail the history behind the present dispute and the
necessity for a tender lor the construclion of the pipeline. According to Ms. Khalifa, the existing
Nairobi Mombasa pipeline was constructed and commissioned in 1978, with a design lifespan of
25 years, which ended in 2003. As a result, the cost ol maintaining the pipeline has become
extremely high; and there have been numerous pipe bursts with the latest reported on
Wednesday, 1 Orh July 2013. The 1 "r respondent therefore intends to construct and commission a
new multi-product pipeline alongside the existing pipeline from Mombasa to Nairobi, to cover a
distance of 450 kilometres.

41. The 1sr respondent also sels out in the said atfidavit the tasks which the successlul contractor is
expected to undertake with regard lo lhe construclion of the new pipeline. lt has also elaborated
what it required from those submitting their EOl. The requirements included proof of relevant
experience in similar assignments in the last len years; audited accounts for the last tive years to
demonstrale linancial capability for undertaking such projects; demonslration ot necessary
qualifications, capability, experience, resources, equipment and facilities necessary to render the
services; as well as the legal capacity to enter into a contract for the provision ol the services.

42. ln addition, they were required to provide proof that they had relevant experience in the
construction of petroleum products cross country pipelines, pump stations, and related ancillary
works in the last ten years; and had satisfactorily constructed and commissioned at least two
petroleum products cross country pipelines and relaled engineering works. The purpose ol the
EOI was to weed out what the l"rrespondent relers to as briefcase contractors and middlemen
who did not have the capacity to carry out the works required but whose participation in the
process was likely to lead to wastage of public resources.

43. The petitioner has not disputed that it did not have the requisite experience or linancial capability
lo tender lor construction ot the pipeline. lndeed, it has not disputed lhe conlentions by the 1"'

respondent that it is guilty of non-disclosure ol material facts in its pleadings.

44. Among the matters that it is accused of lailing to disclose are that it is a dormant or briefcase
company which has never filed annual relurns f rom the date of its incorporation, and was thus in

violation of the provisions ol the Companies Act; that it was therelore incapable ol meeting basic
requirements under the EO1 ; that it is not a construction contractor nor is it specialised in building
cross counlry petroleum products pipelines, its core business being, inter alia, according to its
memorandum ol association, to carry on the business of production ol television and radio
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45. Further, it did not disclose that Stallion Gulf Limited, the company which the petitioner alleges it
had entered into a consortium with for the purpose of tendering for the construction ol the
pipeline, is a local company initially registered as a partnership on 3'd June 2OO8 and
incorporated in January 2010. lt did not, also, disclose that the core business ot Stallion Gull
Limited, according to inlormation on its website, is "distribution of petroleum products within
the markets..." Consequently, the l"rrespondenl's contention that the petitioner and its alleged
partner in the consortium are completely incapable ol fulfilling the requirements under the EO1
with regard to relevant experience, financial capability availability ol resources and legal
requirements has not been challenged.

46. lt is also undisputed that the pelitioner did nol raise any issue atter the evaluation of the EOI and
notitication of the prequalilied parties by the 1"r respondent. lt appears, however, to have
subsequently obtained access lo correspondence between the respondents- according to the 1"r

respondent, through some unlawful means-relating to allegations made against the tender
process. lt is these documents which form the basis of the petitioner's claim.

47. According to lhe l"rrespondent, the petitioner "plucked out selective correspondence" to create
the ,alse impression that the .l'r respondent was acting contrary to the Constitution and the Public
Procurement and Disposal Act; and that it has deliberately withheld lhe correspondence that
proves that the concerns ol the 2nd respondent were addressed after which it cleared the 1sr

respondent to proceed with the procurement process. The 1"' respondent denies contravenlion of
section 64 ol the Public Procurement and Disposals Act.

Analysis and Determination

48. While conceding that it had not submitted an EOl, and that it is not dissatislied with the conditions
imposed in the EOl, the petitioner now complains that the process followed by the 'lsrrespondent

is discriminatory and a violation of Articles 10, 27 and 227 ot lhe Constitution.

49. Artlcle 10 contains the national values and principles ol governance. lt states as Jollows

"(1) The national values and principles ol governance in this Article bind all State organs, State
officers, public officers and all persons whenever any of them-

(a) applies or interprets this Constitution;

(b) enacts, applies or interprets any law; or

(c) makes or implements public policy decisions.

(2) The nationdl values and principles of governance include-

a. patriotism, national unity, sharing and devolution of power, the rule of law, democracy
and participation of the people;

b. human dignity, equity, social justice, inclusiveness, equality, human rights,
discrimination and protection ot the marginalised;

non-

programmes, educaling and entertaining the public through television programmes, photography,
motion picture renters and activities related to the film industry.
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c. good governance, integrity, transpargncy and accountability; and

(d) sustainable development."

50, Article 27 contains the non-discrimination provisions ol the Bill ol Rights. Sub-article 1,2, and 4,
which I believe are relevant to the present proceedings, are in the following terms:

(2) Equality includes the tull and equal enioyment of all rights and fundamental freedoms.

(3).

(4) The State shall not discriminate directly or indirectly against any person on any ground,
including race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age,
disability, religion, conscionce, belief, culture, dress, language or birth."

51. The question is whether the facts before the Court as set oul above demonstrate violation of
either Article 1O ot 27. lt is not disputed that the petitioner could not meet the requirements of the
EOl. Consequently, it did not submit an EOI lor consideration. ll claims that it could have
qualilied il the l"rrespondent had issued separate financial and technical bids as it has now
done, as the petitioner could have tendered with Stallion Gull Limited with which it had entered
into a consortium.

52. I must remind myself at this stage that it is not the mandate of this Court to delve into an inquiry
into whether or not any of the parties who submitted their EOI to the 1"r respondent had lhe
reqursite technical or financial capacity to do so. That, as I will demonstrate later in thisludgment,
falls within the mandate of the lsrrespondenl in evaluating the tender; and of the 2d respondent
in the event that a tenderer is dissatisfied with the outcome of the process. I must, however, in
determining whether there was a violation ol the rights ol the petitioner, or of the Constitution and
the law as alleged, address my mind to the facts placed before me.

53. From the evidence, it is apparent that it would not have been possible, either for the petitroner
alone or with its consortium partner, to qualify even had lhe separate financial and technical
requiremenls been included in the EOl. That neither the petitioner nor Stallion Gull Limited had
any experience in construction of pipelines was not disputed, nor is lt disputed that their core
business did not include construction of pipelines.

54. lndeed, the petitioner tacitly acknowledged this. ln his submissions before the Court, Counsel for
the petitioner took the view that what the Court should consrder is not whether the petitioner had
qualiried or not; rather, the Court should consider whether the l"r respondent, by requesting for
separate ,inancial and lechnical bids, was being unlair lo other tenderers and giving an
advantage to the thirteen pre-qualified tenderers.

55. This is a submission that I must respectfully dismiss. As this is a constitutional petition, the
petitioner has an obligation, as is now well eslablished, to show what provisions of the
Constitutron have been violated, and how these provisions have been violated, with regard to it.
See Anarata Karimi Nieru (1976-80) 1 KLR 1272 and Trusted Society ot Human Rights
Alliance-v- Attorney General & Others High Court Petition No. 229 ol2012.

hnp/ eww. kenyalaw.org - Page 9/12
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56. The petitioner did not submit an EOl. lt is not a company that would have qualified under the EOl,
nor could it have done so, from the evidence, even had it been able to show that it had entered
into a consortium with the said Stallion Gulf Limited. Like the petitioner, this company,
incorporated in 2010, did not have the requisite experience or financial capability to undertake
the task at hand. Thus, as earlier stated, the invitation lor separate linancial and technical bids
could not have made any diflerence to the petitioner. I can therefore lind no violation of Articles
10 and 27 with respect to the petitioner.

57. The petitioner has argued that it has lhe locus to bring this petition, and that the Court has
jurisdiction to entertain it, on the basis of Articles 23, 258 and 259 of the Constitution as read with
Article 165 of the Constitution. lt may indeed be argued that the petitioner was entitled to bring
this petition under Article 22 on behalf of others who may well have qualilied for the tender.
However, Nlicle 22 (2) provides that

a. a person acting on bahalf ol another person who cannot act in their own name.'(Emphasis
added)

58. Assuming that there were tenderers or companies which had submitted expressions of interest,
who were disqualiried at that stage, and who may be aggrieved by the subsequent call lor
separate financial and technical tenders, it has not been shown why they have not lodged a claim
against the l"rrespondent in their own name, or applied to be enioined in these proceedings as
interested parties.

Jurisdiction

59. The answer to that, perhaps, goes to the question of the Court's jurisdiction to entertain the
present petition. The petitioner has alleged violation o, the provisrons of Article 227, the relevant
provisions of which state that:

"(1) When a Stato otgan or any other public entity contracts for goods or services, it shall do so
in accordance with a system that is fair, equitable, transparent, competitive and cost-effective.

(2) An Act of Parliament shall prescribe a framework within which policies relating to
procurement and asset disposal shall be implemented and may provide for all or any of the
following-

(a) categories of preference in the allocation of contracts;

(b) the protection or advancement of persons, categories of persons or groups previously
disadvantaged by unfair competition or discrimination;

(c) sanctions against contractors that have not pedormed according to professionally regulatcd
procedures, contractual agreements or legislation; ..."

60. lt is, I believe, common ground that the legislalion that meets the requirements of this
constitulional provision is the Public Procuremenl and Disposal Act, 2005. lt is also common
ground that the 2nd respondent has the mandate, under the Act, to adjudicale over disputes

hnp lh.tww.kenyalaw-org - Page I0/12
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pertaining to procurement by public entities. The question is whether a party, who has not
participated in the tendering process and is therefore disqualified lrom lodging a claim under the
Act, can bypass the provisions ol the Act with regard to disputes and approach this Court by way
of a constitutional petition such as is presently before me.

61. lt is now well settled that where the Constitution or an Act ol Parliament establishes a mechanism
for resolulion of disputes, that mechanism ought to be strictly followed, a principle that has been
re-emphasised in a long line of cases including, to name but a few, The Speaker ot The
National Assembly -vs- The Hon James Njenga Karume, Civil Application No 92 of 1992
(Unreported), Kipkalya Kiprono Kones -vs- Republic & Another ex-parte Kimani Wanyoike
& 4 Others, (2008) 3 KLR (EP) 291, -vs- Electoral Commission of Kenya (No. 2) (2008) 2
KLn (EP) 43, Francis Gitau Parsimei -vs- National Alliance Party and Another Nairobi
Petition No. 356 of 2012 [2012]eKLR.

62. With regard to the dispute now belore me, the Public Procurement and Disposal Act has set out
the process ror resolution of disputes arising out ol public procurement processes. Section 93
thereof provides that:

63. The lerm "candidate" is delined in the delinitions section contained in section 3 of the Act to
mean "a person who has submitted a tendar to a procuring entity".

64. The petitioner concedes that it did not submit an EOI as it did not qualify. lt was not, therefore, a
"candidate" which could lodge a complaint with the 2nd respondent; and it is for this reason thal
it has lodged the present constitutional petition. The question is whether a party which has not
participated in a procurement process should be permitted to then come to Court alleging
anomalies in a procurement process which the Public Procurement Oversight Authority, the body
in which the law has vested jurisdiction in such matters, has given a clean bill ol health. ln my
view, the answer must be in the negative.

65. The reason why the Constitution and the law establish ditferent institutions and mechanism for
dispute resolution in dilferent sectors is lo ensure that such disputes as may arise are resolved
by those with the technical competence and the jurisdiction lo deal with them. While the Court
retains the inherent and wide jurisdiction under Article 165 to supervise bodies such as the 2nd

respondent, such supervision is limited in various respects which I need not go into here. Suflice
to say that it cannot exercise such jurisdiction in circumstances where the parties before it seek
to avoid the mechanisms and processes provided by law, and convert the issue in dispute into a
constitutional issue when rt is not.

66. The petitioner has also premised its case on the jurisdiction of the Court under Articles
165(3)(dxii) and 258 of the Constitution, arguing that the Court has jurisdiction to delermine "the
question whether anything said to be done under the authority of this Constitution or of
any law is inconsistent with, or in contravention of, this Constitution."

67. lt is indeed true that the Constitution gives the High Court wide jurisdiction to determine whether
any acts said to be done under the authority ot the Constitution have been done in violation of the
Constitution. However, it is not enough for the petitioner to allege violation ol the Constitution. lt
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must go further and demonstrate in whal respect there has been a violation ot the Constitution

68. I have not heard any demonstration of the unconstitutionality of the acts o{ the 1st respondent. lt
appears to have complied with the requirements of the Public Procurement and Disposal Act,
and to have answered satisfactorily the concerns ol the institution charged with the mandate to
oversee public procurement. More importantly, it cannot be open to a party which has not
participated in a procurement process to then lodge a constitulional reference that in effect asks
the Court to enter into the mandate ol the 2nd respondent at the behest ol a party that has not
qualified under the provisions of the relevant statute.

69. This would result in undermining institutions such as the 2nd respondent which are established by
law, and it would be contrary to the express provisions ol the Constitution at Article 159 which
enjoin the Court, in the exercise of judicial authority, to promote alternative Iorms of dispute
resolution.

70. For the above reasons, I am unable to find any merit in the present petition. lt is therefore
dismissed with costs to the respondents.

Dated, Signed and Delivered at Nairobi this l grh day of June 201 4

MUMBI NGUGI

JUDGE

Mr. Sagana instructed by the firm of Sagana, Biriq & Co. Advocates for the Petitioner

Mr. Murgor instructed by the lirm of Murgor & Murgor & C. Advocates for the 1"r Respondent

Mr. Moimbo instructed by the State Law Oflice for the 2nd Respondent
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REPORT ON THE PROCESS OF THE TENDER FOR THE CONSTRUCTION OF THE
NAIROBI -MOMBASA PETROL EUM PIPELINE (REPLACEMENT OF LINE 1)

PART A: EXPRESSION OF tNTEREST

(Pursuant to Section 77-80 of the Public Procurement and Disposal

1

Act, 2005

ln line with the Provisions of Section 78 and 7g of the public procurement and

Disposal Act 2005, the Notice inviting expressions of interest was advertised in

the Daily Nation and the Standard newspapers of 16rh January 2013. 45 firms

collected the Tender Document. 8y the closing date of 28th February 2013, 40

firms had submitted their bids for evaluation. ( Adverts for EOI :Tag 2)

2. The bids were evaluated between 1sr March 2013 and 28rh March 2013. A report

on the outcome of the evaluation report was prepared in accordance with the

provisions of Section 80 of the Public procurement and Disposal Act, 2005. of
the 40 evaluated bids, 16 were found to be non+esponsive during preliminary

Evalualion. The said firms were thus disqualified in accordance with the

provisions of Regulation 47 of the Public Procurement and Disposal Regulations,

2006. ( Technical Evaluation Report for EOI: Tag 6)

3. 24 firms underwent detailed technical evaluation. of these firms, 11 did not meet

the minimum qualifying criteria and were thus disqualified from lhe tender in

I
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accordance with the provisions of Regulation 49 of the publ'rc Pyocurement and

Disposal Regulations, 2006. ( Technical Evaluation Report for EOI: Tag 6)

4. The 13 firms that met all the minimum qualification criteria were recommended

for progression to the Request For Proposal (RFp) stage in accordance with

Regulation 51 (2) of the Public Procurement and Disposal Regulations, 2006. The

letters of notification were sent to all the bidders on 2srh April 2013. (Letters of

Notification:Tag 8)

Part Ar: INQUIRY BY THE PUBLIC PROCUREMENT OVERSIGHT AUTHORITY

5. By a letter dated 24rh April 2013 which was received on 25tt,April 2013, the public

Procurement Oversight Authority wrote to KPC to inform it that a complaint had

been lodged with the Authority on the manner in which the tender evaluation was

carried out. No details of the alleged infringement(s) or the aggrieved parties

were given, The Authority nonetheless halted the tender process pending the

conclusion of its investigations into the matter. (Lefter from ppOA: Tag g)

6. Several correspondences were exchanged between KPC and the Authority. KpC

satisfactorily answered all the queries raised by the Authority. Between 30th

August 20'13 (when the last correspondence by KPC to the Authority was sent)

and 3d October 2013, there was no further communication to KpC from the

Authority. (Letters between PPOA and KPC : Tag 10-13. Detailed responses

from KPC TO PPOA: Tag 14 &16. )

ln its letter of 3'o October 2013, KPC requested for permission to proceed with the

pro;ect. The Authority responded on 7t, October 2013, and gave KpC the go-

ahead to continue with the process. (Tags 17 &18)

(26tt April 2013 - Ttt October 2013)
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7. Pursuant to section 81 of the Public Procurement and Disposal Act, 2005, on 5rh

March 2014, KPC issued the 13 prequalified bidders with an invitation to submit

their Proposals for the construction of the Mombasa-Nairobi petroleum products

pipeline. (Lefters of lnvitation at Tag 19) The tender closing date was 17rh April

20'14. However, at the request of several bidders who sought more time to

compile their documents, this date was extended twice; first to 8rn May 2014, and

finally to 1sth May 2014. (Letters at Tag 21 & 33)The extensions are allowed

under Section 55 of the Public Procurement and Disposal Act, 2005 as read

together with Clause 2.3.3 of the Tender Document, which provided that :

"ln order to allow prospective tenderers reasonable time in which to

take the Addendum into account in preparing their tenders, the

employer mav, at its discretion extend the deadline for the

submission cf tenders."

8. By a Petition dated 12thApril2014,a company known as Rich productions Ltd (

which did not participate in the tender process at all) sued KpC seeking a

declaration that the tender for construction of Mombasa-Nairobi petroleum

Products Pipeline was unconstitutional and irregular. The petitione/s attempts to

stop the tender process by an application for conservatory orders pending

hearing and determination of the petition were denied. KpC was allowed to

continue with the tender process pending the hearing and determination of the

Petition.

PART B: REQUEST FOR PROPOSAL

(Pursuant to Section 81.83 of the Public Procurement and Disposal

Act. 2005)
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9. The ruling on the Petition was delivered on 19rh June 2014. The High court of

Kenya dismissed the petition with costs and held that Kpc had not infringed any

law, and indeed had been cleared by the institution charged with the mandate to

oversee public procurement. (High Court Judgment at Tag 2g b)

'10. Nine (9)bidders submitted their bid documents by lhe RFp closing date of 15rh

Itay 2014. Pursuant to Section 82 (1) & (2) of the public procurement and

Disposal Act, 2005, and Regulations 47 and 57 of the public procurement and

Disposal Regulations, 2006) , the Technical evaluation was carried out between

16th May 2014 and 26th May 2014. ( preliminary and Technical Evaluation

Report: Tag 23)

11. seven firms met the minimum qualifying mark of 75% overall and were thus

progressed to the financial bid-opening stage. The financial bids were opened

and evaluated, and the award to Zakhem lnternational construction corporation

was made on 3d June 2014. Zakhem was the bidder thal obtained the highest

composite score and was thus awarded the Tender in accordance with section

82(5) of the Public Procurement and Disposal Act, 2005, which states that

"Ihe successful proposal shall be the responsive proposal with the

hrghesf score determined by the Procuring Entity by combining, for

each proposal, in accordance with the procedures and criteria set

out in the Reguest for Proposals, the scores assigned to fhe

technical and tinancial proposals under subsections (2) and (3) and

the results of any additional methods of evaluation under subsection

(4)."

(Financial Evaluation report, Tag 26)
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CONSTRUCTION OF THE NAIROBI MOMBASA PETROLEUM PIPELINE

Case no. (i) : Hiqh Court Petition Number 173 of 2014: Rich

Productions Ltd -Vs- Kenva Pipeline Co. Ltd & Public

Procurement Oversiqht Authoritv

This matter was heard on 24rh April 2014 and the ruling delivered on 19t

June 2014 dismissed the case against KPC. The Court held that it could

not interfere with the tender process since KPC had not breached any

constitutional provisions, and had indeed complied with the Public

Procurement and DisposalAct, 2005. (Tag 28(b)

Application No. 19 of 30tt' Mav 2014:

Kalpataru Power Transmission Comoany Limited filed this case after it was

disqualified at preliminary stage of evaluation for failing to provide mandatory

requirements . The Board dismissed its case on 27th June 2014 and held that

KPC was right to disqualify Kalpataru as it failed to fulfil mandatory conditions in

the tender document by failing to provide:

a) A valid bid bond

b) Certificate of registration as a contractor in its country of origin

c) Tax clearance certificate from its country of origin.

(Tas 2s)

I

t

PART C: REPORT ON CASES INVOLVING THE TENDER FOR THE

Case no. (ii): Public Procurement Administrative Review Board

Kalpataru Power Transmission Ltd -Vs- KPC

I
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Application No, 23 of 20'14 : China Petroleum Enq ineerinq &

Construction Corp . (CPECC) -Vs- KPC

china Petroleum Engineering construction corporation filed a case against Kpc

alleging that the winning bidder Zakhem construction corporation was not

qualified to perform the contract. The Board dismissed its case and held that Kpc

had properly evaluated all the bids and awarded the tender to the winning bidder.

CPECC had alleged that

1) Zakhem's bid bond was not valid

2) Zakhem did not have the necessary qualifications and experience to perform

the contract (Tag 30)

Application No. 24 of 2014 : China Wu Yi Co Ltd -Vs- KPC

China Wu Yi Company Ltd filed a case againsl KpC alleging that the winning

bidder Zakhem construction corporation was not qualified to perform the contract

and further, that China Wu Yi was improperly evaluated and thus shouid be

awarded the contract.

The Board dismissed its case and held that KpC had properly evaluated and

awarded the tender to the winning bidder. The Board further ordered

investigations and possible action against this bidder for engaging in malpractices

contrary to section 31(5) of the Public Procurement and Disposal Act, 2005, while

competing for this tender.

t

China Wu Yi was ordered to pay to KPC the costs of the case. (Tag 31)

I

Case no. (iii): Public Proiurement Administrative Review Board

Case no. (iv): Public Procurement Administrative Review Board

I
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Part D: CURRENT STATUS OF THE TENDER FOR THE CONSTRUCTION OF

THE NAIROBIM OMBA SA PETROLEUM PIPELINE

T

'The order of Stay issued by the Board on 11n June 2014 is hereby

discharged and the Procuring Entity is at libefi to proceed with the

procurementwhich was the subject matter of the Review.'

Number 23 oI l()tt June 2014: China Petroleum Enqinerin and

2. The winning bidder, Zakhem lnternational construction Ltd was invited for

negotiations in accordance with Section 84 of the public procurement and

Disposal Act, 2005. The Project Consultants, M/s Shengli Consultants, were

present at the meeting.

3. After negotiations, the contract between Zakhem lnternational construction Ltd

and KPC ltd was signed on 1d July 20i4 in accordance with section g5 of the

Public Procurement and Disposal Act, 2005.

4. on 2no July 2014, Zakhem lnternational construction Ltd furnished Kpc with its

performance bond for the sum of Kshs USD 48,450,28g.64 being 10 % of the

contact price. (Tag 32)

1. on 30th June 2014, the Public Procurement Administrative Review Board in its

ruling in Application No.24 of 11rh June 2014: china wu yi Ltd -vs. Kenva

Pipeline Co Ltd ordered that :

This order was replicated in Application Number 19 of 30th Mav 2014:

Kalpataru Power Transmission Ltd -vs- Kpc Ltd, and also in Application

Construction Co. Ltd -vs- KPC Ltd.

l
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5. KPC followed the process laid down in Section 7l-85of the public procurement

and Disposal Act, 2005 in awarding the tender for Construction of Line I

replacement Pipeline to Zakhem lnternational Construction Company.

.l

,l

I



T

T



I

I

REPORT ON THE PROCESS OF THE TENDER FOR THE CONSTRUCTION OF THE
NAIROBI .MOMBASA PETROLEUM PIPELIN E REPLACEMENT OF LINE 1

I
I

I

PART A: EXPRESSION OF TNTEREST

(Pursuant to Section 77-80 ofthe public procurement and Disposal Act, 200s

1

Advertisement

(Section 78-79 of the
PP&D Act, 2005

'l 6th January 2013

(Adveft carried in the Nation and Standard
ZUIJNews a ers of 16th Janua

2

2

No. of
purchased
documents

firms that
the tender

45

Tender collection ister attached

3

1 of tender
o entn
Date February 20132grh

4 No. of bids opened er opening minutes of 28th Februa4O (Tend
attached

ry 2013 4

Firms that submittet
bids

ngineering and Construction pte
Ltd

2. Al lraq At MOA SER
3. Essar Projects Ltd
4. SICIM World-wide EpC Sotutions for Oit &

Gas
5. Consolidated Contractors Group (CCC)- JV

with EIFFAGE Tp
6. China Wu Yl/ Xinjiang petroleum

Engineering.
7. Atlas lnternational Engineering Co. Ltd
8. China Petroleum Engineering Co, CpC
9. Techno FAB Gammon Consortium
10. Shanghai Zhenhua Heavy lndustry
11. EN Petrol Energy Contracting & Trade Co.
'12. China National Chemical Engineering No.7

Construction Co.
13. Kalpataru Power Transmission Ltd.
14. Fernas Nurol- JV
15. Sew lnfrastructure-Sicilsaldo Sopetra

Consortium

1 Dodsal E

16. China Petroleum pipeline Bureau,CPp
a8e of10
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Tender Evaluation
(Sectlon B0 of the
PP&D Act, 2005)

17.Zakhem lnternational Construction Co. Ltd
18.Avic lnternational Bidding & ZT?E

Consortium
'19. Sinohydro Corp Ltd & Huayu -JV
20. Aveng Group
21. Elecnor
22. Procomon & Associates Gulf LC
23. China Perfect lvlachinery lndustry Corp Ltd
24. Ahak lnternational BV -Consortium
25. Panyuchu Kong Steel Pipe Co. Ltd.
26. Samsung CIrIT Corp & Deahan Oil pipeline

Corp.
27. Punj Lloyd
28. China State Construction Engineering

Corp.(K) Ltd
29. Spiecapag
30. Construcao Queiroz Galvao
31. China Petroleum Engineering & Construction

Corp.
32. Farasat & Johan Pars Consortium
33. Sinopec lnternational Petroleum Services Co
34. Tehran Janoob Technical & Construction
35. Daewoo E&C
36, Larsen & Toubro Ltd. Hydrocarbon
37. Daewoo lnternational
38. Tata Proiects Ltd.
39. Saipem Business Unit Engineering &

Construction
40. Denys/lOT infrastructure Energy System

Tend
2013

er evaluated between 'lsr March -2grh March

(Tender Evaluation Report dated 2$th March
2013 attached )

Al lraq Al MOA SER
Dodsal Engineering and Construction pte. Ltd
SICIM World-wide EPC Solutions for Oil &
Gas

t

I

1

2
J

I

b

6 Firms found non-
responsive at
preliminary evaluation
16 firms
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(Regulation 47 of the
Public Procurement and
Disposal Regulations,
2006

ated Contractors Group (CCC)- JV
with EIFFAGE TP

5. Atlas lnternational Engineering Co. Ltd
6. Shanghai Zhenhua Heavy lndustry
7. EN Petrol Energy Contracting & Trade Co.
B. China National Chemical Engineering No.7

Construction Co.
9. Sew lnfrastructure-sicilsaldo Sopetra

Consortium
10. Elecnor
'1 1 . Procomon & Associates Gulf LC
12.China Perfect Machinery lndustry Corp Ltd.
'13. Ahak lnternational BV -Consortium
14. Farasat & Johan Pars Consortium
15. Tehran Janoob Technical & Construction
16. Larsen & Toubro Ltd. Hydrocarbon

4. Consolid

7 Firms that did not meet
detailed technical
evaluation criteria (11
firms )
(Regulation 49 of the
Public Procurement and
Disposal Regulations,
2006)

8 Firms that met all
technical criteria and
progressed to the RFP
stage ( 13 firms)

China Petroleum Engineering Co, CpE
Fernas Nurol- JV
China Petroleum Pipeline Bureau,Cpp
Sinohydro Corp Ltd & Huayu -JV
Aveng Group
Panyuchu Kong Steel Pipe Co. Ltd.
China State Construction Engineering
Corp.(K) Ltd

B. Spiecapag
9. Construcao Queiroz Galvao
1 0. Daewoo lnternational
1 1 . Tata Projects Ltd.

em lnternational Construction Co. Ltd
Avic lnternational Bidding & ZTPE
Consortium
Essar
Denys/lOT lnfrastructure Energy Services JV
Saipem Business Unit Engineering &
Construction
Daewoo E&C
Sinopec lnternational Petroleum Services Co.
Punj Lloyd
Samsung CMT Corp & Deahan Oil pipeline
Corp.

10. Kalpataru Power Transmission Ltd.
'1 1 China Wu-Yi /Xinjiang petroleum Engineering

1

2
J

4

6
7

1

2

3
4
5

b

B

9

12. Techno FAB Gammon Consortrum

Zakh
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ina Petroleum Engineering & Construition13. Ch
Corp.(CPECC)

9 Pre-q ualification
bidders approved
Tender Committee

(Regulation 5'l (2) of
the Public Procurement
and Disposal

Notification letters sent
to bidders
(Section 66 of the

Public Procurement and
osal Act, 2005

R ulations 2006

DIs

of
by

2-201212013 hetd on 16th Aprit 2013
(Tender Committee Minutes and regulations
attached )

(Letters to bidders attached)

TCIV- 2

25th April 2013

11 Date of PPOA letter
halting the procurement

rocess

Letter daled 24rh
2013

April 201 3 received on 25th April

after letter to bidders had atchedbeen dis
12 Response from MD to

PPOA
't0

'13 Documents Submitted
to PPOA

April 2013 requesting time toLetter dated 29th
com ile documents
27rh May 2015 11

PPOA preliminary
response on its findings
received

1400th June 2013 12

15

16

KPC response
issues raised sent

Letter from PPOA with

on

fu rther ueries

13

14

24rh June 20'13 and

23'd Jul 2014
23'd August 2013 '15

17 Letter from
PPOA with

KPC to
fu rthe r

res ONSES

30th August 2014 tb

18 No further
communication
PPOA on the
tender

formal
from

subject

30th August -3ru October 2013

16 Letter from KPC
requesting permrssion
from PPOA to progress
the procurement

TOCESS

3'd October 2013 17

17 Response from
acknowledging
response

PPOA
KPC'S

and

7th October 2013 18
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commitment to abide by
the law and giving go-
ahead for the process
to continue
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1 No. of bidders
shortlisted

13
osal Act, 2005Pursuant to Section 81.83 of the Public procurement and Dis

PART B: REQUEST FOR PROPOSAL

2 Bidders shortlisted akhem lnternational Construction Co
Ltd

2. Avic lnternational Bidding & ZT?E
Consortium

3. Essar
4. Denys/lOT lnfrastructure Energy Services

5. Saipem Business Unit Engineering &
Construction

6. Daewoo E&C
7. Sinopec lnternational Pelroleum Services

Co.
8. Punj Lloyd
9. Samsung CMT Corp & Deahan Oil

Pipeline Corp.
10. Kalpataru Power Transmission Ltd.
11. China Wu-Yi /Xinjiang petroleum

Engineering JV.
12. Techno FAB Gammon Consortium

1. Z

Construction Co CPECC
13. China Petroleum Engineering &

4

Date RFP were sent out
to bidders
Date of site visit

Sth March 2014

1st - 4th A ril 2014

19

20
5 High Court

Constitutional and
Human Rights Division
Petition No. 173 of
2014;
Rich Productions Ltd -
vs- Kenya Pipeline
Company Limited

etitioner sued KPC seeking a
declaration that the tender for construction of
Mombasa-Nairobi Petroleum products
Pipeline was unconstitutional and irregular.
The Petitioner's attempts to stop the tender
process by an application for conservatory
orders pending hearing and determination of
the petition were denied. KPC was allowed to
continue with the tender process pending the
hearing and determination of the petition.
The ruling on the Petition was delivered on
19rh June 2014. The High Court of Kenya
dismissed the petition with costs and held that
KPC had not infringed any law, and indeed
had been cleared by the institution charged
with the mandate to oversee public

The P

rocurement
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a

a

6 Tender Opening date
(Extended upon
requests from several
bidders

Scheduled for 8th May 2014
extended to 15th Mav 2014

21

No. of bidders who
responded:9.

7 Zakhem lnternational Construction Ltd
China Petroleum Engineering &
Construction Corporation
Punj Lloyd
Denys NV/IOT lnfrastructure Energy
System
Avic lnternational Holding
Corporation/ZTPE Consortium
Sinopec lnternational Petroleum
Service
China Wu Yi Company Ltd/Xinjiang
Petroleum Engineering
Saipem Busines Unit

1

4

6

7

8
o ataru Power Transmission LtdKal

22

8 Preliminary and
technical Evaluation
(Pursuant to Section 82

(1) & (2) of the Public
Procurement and
Disposal Act, 2005, and
Regulations 47 and 57
of the Public
Procurement and
Dlsposa/ Regulations.
2006

Technical evaluation carried
between 16th May 2O14-261h May 2014

out

I Approved to proceed to
financial evaluation by
Tender Committee
(Regulation 51 (2) ot
the Public Procurement
and Disposal

ulations,2006R

- 37-201312014 held on 26th May ZOi4TCIV 24

10. Firms progressed to
financial opening
(7 No. firms)

em lnternational Construction Co
Ltd.
China Petroleum Engineering &
Construction Corp.(CPECC)
Punj Lloyd
Denys/lOT lnfrastructure Energy Services
JV

5. Sinopec lnternational petroleum Services
Co

1

2

J
4

Zakh .E

t
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6. China Wu-Yi
Engineering JV

7. Saipem Business
Construction

/Xinjiang Petroleum

Unit Engineering &

11 Financial bids o ned 3rd June 20'14 zo
12. Financial Evaluation

(Pursuant to Section 82
(s), (4) & (5) of the
Public Procurement and
D/s lAc 2005

41 Tender committee
awarded
(Pursuant to Regulation
14 of the Public
Procurement and
Dlsposa/ Regulations,
2006

39-201312014 held 3d June 2014TCIVI

Tender Committee
awarded

Zakhem lnternational

'i5. Notification to bidders
sent
(Pursuant fo Secllon 83
of the Public
Procurement and

t,D s a A C 200

3'd June 2014 28

Page 8 of 10
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PART C; REPORT ON STATUS OF CASES |NVOLV|NG THE TENDER FOR THE

CONSTRUCTION OF THE NAIROBI MOMBASA PETROLEUM PIPELINE

CLAIM STATUS
Vide letter dated 7th Octob er 2013, PPOA granted KpC
permission to proceed with the procurement process

Matter concluded

Matter concluded Case against KPC dismissed
with costs on 30th June 2014
(Ruling attached )

Matter concluded C
30th June 2014. .

(Ruling attached )

ase against KPC dismissed on

Matter concluded C
27th June 2014

ase against KPC dismissed on

(Ruling attached )

High court Petition Number 173 Matter heard on 24th April 2014

I

I
I

Ot 2014; Rich Productions Ltd -Vs- Kenya Pipeline Co. Ltd &
Public Procurement Oversight
Authority

Ruling delivered on 19th June 2014 dismissing the case
against KPC. Court held that it could not interfere with
the tender process since KpC had not breached any
constitutional provisions, and had complied with the
Public Procurement and Disposal Act,2OO5.

Heard by:
Lad Justice Mumbi N u Rulin attached

Allegations of irregularities
processing of the tender
uns ified bidder

Query from PPOA

tn

by
the
an

Request For Review
Application No. 24 of I1rh June 20.14
Public Procurement Review Board
China Wu Yi -VS- KpC

Request for review
Application No. 23 of 20',l4
Public Procurement Review Board
China Petroleum Engineering &
Construction Corp.(CPECC) -Vs-
KPC
Request for review
Public Procurement Review Board
Application No. 19 of 30rh May 2014
Kalpataru Power Transmission
Ltd -Vs- KPC

Page 9 of 10
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PART D : CONTRACT NEGOT|AT|ON AND StcNtNG

(Pursuant to section 84-85 of the Public procurement and Disposal Act, 2005)

16. Lifting of stay of

Procurement process

ourt rulings delivered on 27th June 2014 andC

30rh June 2014.

29-31

tt Contract Negotiations ons held on 1sr July 2014 Between

KPC Ltd, Zakhem lnternational Construction

Ltd and SLECC. (Project Consultants)

Negotiati

1B Contract Signing 'tst July 2014

19 Performance Bond 2d July 2014

a

t
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Ail€t
BETWEEN

APPLICANT

THE KEITYA PIPELINE COMPANY LIMITED ..........R"ESPOITDENT

REQUEST FOR R.EVIEW OF THE DECISION OF THE KEIIYA PIPELINE
COMPAITY LIMITED DATED 26TH OF MAY 2OI4 IlT THE MATTER OF TENDER
FOR PROCUREMENT, COIVSTRUCTIOIT, TESTIITG AI{D COMMISSIONING OF
LII{E I PIPELINE R.EPLACEMENT PRGTECT, CONTRACT XO.:SU/QT/O32N/ 13.

REOUEST FOR REVIEW

We, Kalpataru Pover Tralr3mlssion Llmlted, a public company with limited
liability, having its registered ofl-rce at 101, Part III, GIDC Estate, Sector - 128,

Gandhinagar - 3A2O2a, Gujrat, India, and who have appointed the firm of MUMA
& KAITJAMA ADVOCATES, MAEITDELEO HOUSE, 3RD FLOOR,
MO1YROVIA STREET, P.O. BOX 528-OO1OO NAIROBI to represent it in these
proceedings HER-EBY R"EQUEST the Public Procurement Administrative Review
Board to review the whole of the decision of The Kenya Pipeline Company Limited
dated 26th of May 2Ol4 lt The Matter of Tender For Procurement'
Construction, Te8tlng And Commlsglonlng Of Ltne I Plpelhe Replacement
Project, Contract I{o.: SU/QT/O32N/13 in relation to the Applicant on the
following ground, namely:-

1. BREACH OF SECTIOI{S 31 AND 39 OF THE PUBLIC PROCUR.EMENT AND
DISPOSAL ACT, 2OO5 ("the Act") AND THE PUBLIC PROCUREMENT AND
DISPOSAL REGULATIONS 20O6 l"the Re gulatlons"l BY THE KENYA
PIPELINE COMPANY{ THE PROCURING ENTITY}.

1.2 The Applicant, a private company with limited liability, under the laws of
lndia and having its registered office at 101, Part III, GIDC Estate, Sector -
128, Gandhinagar - 382028, Gujrat, India, responded to the invitation,
applied and submitted the pre-qualification questionnaire for contractors.

1.3 The said pre-qualification questionnaire stated at paragraph 3 of the
questionnaire that the objective of the pre-qualification was "lo shortlist
applicants who haue the requisite technical and financial capabilities to bid

for the proposed uorks".

REPUBLIC OF KENYA
PUBLIC PROCUREMEITT ADMINISTRATTVE REVIEW BOAR.D

APPLICATIOI{ NO. OF 2014

I(ALPATARU POWER TRAICSMISSION LIMITED

AI{D

1.1 The Kenya Pipeline Company in January 2013 invited expression of
interest for the proposed Mombasa-Nairobi Petroleum Products Pipeline
Project under Tender No. SU/QT/O32II/ 13.
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l-4 The Kenya Pipeline Company questionnaire required submission, in'ter
alia, various documents which the Applicant duly submitted in response
to the pre-qualiflcation parameters.

1.5 The said pre-qualification submission was evaluated based on the
technical capability, hnancial capability, key personnel, and plant and
equipment. Hence the purpose of the pre-qualification questionnaire was
to ensure that all bidders who qualified past this stage were suitable as
contractors.

1.6 The Applicant avers that its submission on the pre-qualihcation by the
Procuring Entity was responsive to the set criteria and subsequently by a
letter dated 25,h April, 2013, the Procuring Entity notified the Applicant
that it had been shortlisted for the request of proposal for the
construction of the Mombasa-Nairobi Petroleum Products Pipeline.

1.7 By a letter dated the 5'h of March 2014, The Kenya Pipeline Company
Limited invited proposals from the Applicant amongst other pre-qualihed
applicants for the Procurement, Constrlction, Testing and Commissioning
of Line 1 Pipeline Replacement Project, Contract No.: SU/QT/O32N I13.

1.8 The above request required the Applicant to submit documents as part of
the pre-qualification process.

(t)

(ii)
Submit separate technical and financial bids.
Submit a ualid KRA Tax Compliance Certificate (Local
Companies).
Certificate of Incorporation of ttle mmpang/ Business
Registration.
Original tender se&ritv for USD 5OO,OO0, issued from a reputable
Bank operating in Kenya. Must be ualid for 15O dags from date of
tender opening.
Certificate of Registration as a contractor in the country of
operation for foreign Jirms and National Construction Authority
Certificate NCA I for loel partners.

(iii)

(iu)

(u)

1.9 The Applicant in satisfaction of the requirements submitted the following
documents:

(vi) Separate technical and financial bids.
(vii) TaxComplianceCertificates.
(viii) Certificate of Incorporation of the company/ Business Registration.
(ix) Original tender security for USD 500,000, issued from a reputable

Bank operating in Kenya. Valid for 150 days from date of tender
opening.





(x)

1.10

1.11

1.12

1.13

Certificate of Incorporation of the company as a company and its
Memorandum of Association in proof of its Registration as a
contractor in the country of operation

By a letter dated 26th May, 2014, the Kenya Pipeline Company
informed the Applicant that its bid was not responsive on account of
two reasons:

"We regret to inform Aou that Aour bid uas not responsiue because gou

did not:
(a) Submit registration as a contractor in your country of oigtn.
(b) Tender secaitA uas not ualid for the required pertod as it expires on

12h October, 2014, u-thich is less lhan 150 days as required in the
inuitation to submit an RFQ.'

The Applicant contends and submits that the above decision was
erroneous in fact and in law and ought to be set aside

The Applicant contends and submits that the Public Procurement and
Disposal Act, 2005 under Section 31 provides for the statutory criteria
for qualification of persons to participate and to be awarded contracts
for procurement.

Section 3l of The Public Procurement and Disposal Act, 2005,
provides as follows;

31 (1) A person is qualified to be auarded a contract for a procarement
onlg if the person satis..TEes the follounng criteia:

(a) the person has tLte necessary qualifications, capability,
experience, resources, equipment and facilities to prouide uhat is
being procared;
(b) the person ha.s the legal capacjtg to enter into a contract for the
procurement;
(c) tle person is not insoluent, in receiuership, bankrupt or in the
process of being tuound up and is not the subject of legal
proceedings relattng to the foregotng;
(d) the proaning entity is not precluded from enteing into the
contract with the person under section 33;
(e) the person is not debaned from participating in proafiement
proceedings under Part X.

(2) The proatring entitg maA require a person to prouide euidence
or information to establish that the citeia under subsection (1)
are satisf.ed.

(3) The citeia und.er subsectton (1) and ang requirements under
subsectron (2) stnll be set out in the tender documents or th.e
request for proposals or quotations or, if a procedure is used to
pre-oualifV persons. in the d.ocuments used in that procedure.





(4) The procuing entitg sttoll determine whether a person is
quatified and that determination shall be done using the citeia
and requiremen s set oul in the documents or requests described
in subsectton (3).

(5) The procuing entitA maA disqualifg a person for submitttng
false, inaccurate or incomplete information about his
qualifications .

(7) Procuing entfties shall use creatiue approaches,
design and build in order to enhance efficiencg
proa)rement proce ss and project implementation

such as
of tte

1.14 Section 31(6) requires that the provisions of Section 39 of the Act also be
adhered to during the procurement process.

Section 39(11 provides as follows:

39(1) Candidates shall partiapate in procurement proceedings uithout
discimination, except where participation is limited in accordance uith
this Act and the Regulations.

1.15 The Applicant submits that the Act is perfectly clear at section 31(6) in
stating that the only pre-conditions to be followed during the procurement
process are those set out in the Act itself, specifically in Sections 31 and 39.

1.16 The Applicant submits that the wording and object of Section 31 are clear
and are underpinned in the pre-qualification questionnaire which all
interested bidders were required to fill.

1.17 The Applicant is alive to the fact that Section 39(2) also provides an avenue
for the Minister to prescribe preferences or reservations that would
disqualify a bidder. The section states as follows:

39(2) Subject to subsection (8), the Minister shall, in consideration of
economic and social deuelopment factors, prescibe preferences and or
reseruations in public procarement and disposal.

1.18 The Applicant submits that no preference was prescribed or resewations
prescribed by the Minister in respect of this particular contract.

The Applicant submits that the only valid and legal criteria for eligibility is
the criteria set out in Section 31 of the Act, and the mandatory requirements
set out in the letter of 5'h March, 2014 were not in consonance with the

1. 19

(6) No person shall be excluded from submittino a tender. oroposal
or auotation in procarement oroceedinos except under this section
and under section 39.





provisions of the Act and as a consequence and of necessity must give way
to the mandatory statutory requirements.

t.20 The Applicant submits that the basis of rejection of its bid is contrary to the
Constitution of the Republic of Kenya, the Public Procurement and Disposal
Act, 2005, and the Public Procurement and Disposal Regulations, as a

consequence of which the Applicant has suffered loss and damage by virtue
of being disqualified based on criteria not recognised by law.

1.21 The Applicant was denied its right to a fair opportunity to compete with the
other bidders on a level playing field, which has resulted in financial loss on
the part of the Applicant.

2 BR.EACH OF ARTICLE 227 OF THE COT{STITUTION OF KEITYA 2O1O I''thE
Constltutlon"l.

2.1 The Applicant submits that there was lack of transparency and
accountability.

2.2 The Applicant submits that the basis of rejection of its bid is based on
breach of duties imposed by the Constitution, the Public Procurement
and Disposal Act, 2005, and the Public Procurement and Disposal
Regulations on the Kenya Pipeline Company Limited.

2.3 The Procuring Entity by dint of Article 2 (1) of the Constitution is
bound to uphold the Constitution and by Article 227 abide by th.e

Public Procurement and Disposal Act, 2005, and the Public
Procurement and Disposal Regulations.

2.4 The Procuring Entity is bound by the Constitution, the Public
Procurement and Disposal Act, 2005, and the Public Procurement
and Disposal Regulations uphold the rules of fairness and
transparency throughout the procurement process,

2.5 The procedure adopted by the Procuring Entity in changing the
submission date and preliminary evaluation was not transparent and
was contrary to the object and spirit of public procurement as set out
in Article 227 of lhe Constitution as read together with Section 2 of
the Act.

2.6 Article 227 of the Constitution sets out the following requirements:

Articte 227(1) When a State organ or any other public entit! contrdcts

for goods or seruices, tt shall do so in accordance u.tith a
system that is uitable lrans aren
and co st-e ffectlue.

2-7 Section 2 of the Act in addition states as follows:





2.to

2.t I

2. Ttte purpose of this Act is to establish procedures for
procurement and the disposal of unseruiceable, obsolete or
surplus stores and equipment bg public entities to achieue the

follouing objectiues:
(a) to maximise economu and efrtciencA:
(b) to promote competition and ensure that competitors are treated

fairly;
(c) to promote the integitA and fairness o-f those procedures;

(d) to increase transparencu and accountabilitu in those procedures;
antd

(e) to increase public conftdence in those procedures.

2.8The Applicant submits that in coming up with the procedure and
criteria for evaluation of tenders in this procurement, the Procuring
Entity was under a constitutional and statutory obligation to ensure
that the procedure and criteria adopted was in conformity with the
objects of the Constitution and statute.

2.9In this case, the Procuring Entity failed to inspire public confidence by
disqualifying the Applicant due to

(a) a perceived failure to meet the requirements of the tender
process,

(b) the Applicant had successfully passed the pre-qualification
stage.

(c) The reasons set out by the Procuring Entity for this
disqualification defeats the very objects of the Constitution and
statute.

(d) The reasons set out by the Procuring Entity for this
disqualification shows a lack of transparency and accountability
in the procurement process.

The Applicant submits that the basis of rejection of its bid is contrary
to the Constitution of the Republic of Kenya, the Public Procurement
and Disposal Act, 2005, and the Public Procurement and Disposal
Regulations, as a consequence of which the Applicant has suffered
loss and damage by virtue of being disqualified based on criteria not
recognised by law.

The Applicant was denied its right to a fair opportunity to compete
with the other bidders on a level playing field, which has resulted in
financial loss on the part of the Applicant.





3 Failure to Dromote the lntegrlty and fairness of Drocedures ln evaluatlon
criterlq

3.2The Procuring Entity provided unusual requirements to the
procurement process, one of which was that Applicants were required
to produce 'Certificate of Registration as a contractor in the country
of operation for foreign firms".

3.3As a Company registered in India, the Applicant was subject to a
different set of standards as would be required for a local firm.

3.4lndian law permits he Applicant as registered company to perform
contracting work in terms of its Articles 48 to 51 of the Memorandum
of Association.

3.sArticles 48 to 51 of the Memorandum of Association of the company
clearly set out that the Applicant could legally conduct contracting
work as 'Structural Engineers, Ciuil Engineers, Hydraulic Engineers,
Maine Engineers, Chemical Engineers, Aeronautical Engineers, Textile
Engineers, Automotiue Engineer and all and every u,ork connected uith
the same".

3.6The Procuring Entity, however, did not accept the Articles and
Memorandum of Association of the Applicant as proof of that fact and
to this end disqualified the Applicant on the basis that it did not
provide a separate Certificate of Registration as a contractor.

3.7The lndian legal regime did not provide the applicant for provide a

"separate Certihcate of Registration as a contractor' and the only legal
proof of this fact was the Articles and Memorandum of Association of
the Applicant.

3.8The Applicant submits that the procurement procedures, when
inviting expressions of interest from local as well as international
bidders, must respect and acknowledge the various laws provided in
different countries so as to ensure that the procuring process is one
that is both fair and integrity-based.

3.9By not taking into consideration the company law regime and
requirements that the Applicant's own country imposed on it, the
Procuring Entity failed to provide a fair procuring environment.

3.11n keeping with the provisions of Article 227 of the Constitution as
well as Sections 3I and 39 of the Act, the requirements that a

Procuring Entity can give are only those as set out Section 31 and 39
of the Act.
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4.1 Section 53 of the Act outlines the circumstances under which alterations
may be made, as well as the exact manner in which this procedure should
be undertaken. The section states as follows:

(1) A procuring entitA may amend the tender documents ang time before
the deadline for submitTing tenders bg issuing an addendum.
(2) An amendment maA be made on the procuing entity's oun initiatiue
or in response to an inquiry.
(3) Tlrc proctting entitA shall promptlg provide a copg of ttte addendum
to each person to uhom the procuing entttg prouided copies of the
tender d.ocuments.
(4) The addendum shall be deemed to be part of the tender documents.

4.2 Section 53 of the Act clearly sets out that any amendments made either at
the request of a bidder or on the Entity's own volition, must be in the form of
an addendum.

.t..1 The Act leaves no room for other forms of amendments to be added to the
tender documents.

4.4 The Procurement Entity through its Request for Proposal to the Applicant
dated 51h March, 2014 set the deadline for submission of proposals as 17,h

April, 2014, whereupon the tenders would be opened "immediatelg thereafter
in tFE presence of tenderers or their representatiues" who wished to attend.

4.5 Indeed, the Procuring entity in the course of amending and clarifying various
issues all along Complied with the law to the letter, sending an Addendum to
the Applicant when an alteration was made as to the date of submission in
Addendum Number 4 dated 10th April, 20 14. Under item number 42 lhat
"The tcnder submission dote ha's been esdended bg 3 llleeks jrom 7vh
Aprtt 2074 to th Mag 2074 at the same place and tlmd,

4.6 Thereafter, some bidders continued to ask for an extension of time, but the
Procuring Entity declined any further extension to the tender submission
date.

(i) In Addendum number 5 dated 17rh April, 2014, items number 72 and
76 reiterated that Addendum 4 No. 42 still stood.

(ii) In Addendum number 6 dated 30th April, 2014, the Procuring Entity
reiterated that the deadline would remain 8,h May, 2014.

Lastly, the Procuring Entity released to the bidders a letter dated 1Sth

May,2Ol4, attached to which was a document titled Addendum 8.
Item Number 28 of Addendum 8 stated with regard to the extension of
the deadline lhat "Refer addendum No. 4 and no further extension uill

(iii)

4. IRREGULAR VARIATIOI{ OF THE DATE OF SUBMISSIOI COITTRARY TO
SECTIOIY 53 OF THE ACT.
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4.7 However, in breach of the Request for Proposal terms, the Procuring Entity,
twenty (20) hours to the set submission date of 8,h May, 2014 issued a letter
dated 7,h May, 2Ol4 informing all bidders that the tender submission date
had been extended from 8,h May, 2014 to l5tt May, 2014.

4.8 The change of the set submission date did not take the form of an
Addendum.

4.9 The Applicants submits that owing to the fact that an amendment was
issued in the form of a letter rather than an Addendum, the same cannot be
said to be valid per section 53 of the Act.

4.10 By the letter dated 7ih May, 2Ol4 the Procuring Entity deliberately failed to
adhere to its own Request for Proposal terms.

4.11 In consequence, public conlidence in the whole procurement process was
seriously eroded contrary to Article 227 of lhe Constitution as read together
with Section 2 of the Act and in the circumstances, the rejection of the
Applicant's bid ought to be set aside/ nullified.

4.12 The Applicant submits that the purported extension of the deadline by the
Procuring Entity dealt great harm to the Applicant as it had already taken
the necessary steps to ensure that it had procured and secured the tender
security for USD 500,000, from a reputable Bank operating in Kenya which
tender security was valid for 150 days from the date of tender opening which
had been set as 8'h May, 2014. This was a back to back arrangement with
Applicants bankers in India with the reputable Bank operating in Kenya.

4.13 The Procuring Entity's action to extend the deadline by letter on the 7,h of
May, 20L4, twenty (2O) hours before the set deadline, was in breach of
Section 55(3) of the Act.

If the tender documents are amended under section 53 when the time
remaining before the deadline for submitting tenders is less than one
third of the time alloued for tle preparation of tenders, the proating
entity shall ertend the deadline as necessary to allotu the amendment
of the tender documents to be taken into account in the preparation or
amendment of tenders.

4.14 The Procuring Entity failed to extend the submission deadline as necessary
to allou-r the amendment of the tender documenls to be taken into account in
the preparation or amendment of tenders.

be granted'. The Procuring Entity remained consistent in its issuing of
Addenda until this date.

Section 55 (3) of the act prouides as follouts;
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4. 15 The Applicant's representative had already travelled to Nairobi with the
sealed documents and did not have time to extend its tender security so as
to comply with the new deadline set by the Procuring Entity.

4.16 This action has occasioned a situation of lack of fairness on the part of the
Applicant by the Procuring Entity.

4.17 By the Procuring Entity changing the tender opening date through non-
transparent means, the Applicant was unable to rectiry its tender security.
The Procuring Entity's non-transparent means of extending the tendering
period was then used as grounds for the disqualification of the Applicant's
tender as the Applicant's security fell short of 150 days due to the new date
of submission. Had the Procuring Entity changed the date in accordance
with section 53, the Applicant would have had an opportunity to amend its
tender security document.

4. 18 By its said conduct, the Procuring Entity deliberately misled the Applicant
and then failed to properly evaluate its tender. The said conduct by the
Procuring Entity was improper, unreasonable and illegal.

4.19 By its conduct aforesaid, the Procuring Entity again failed to ensure that it
applied the principles of fairness, transparency and accountability in the
preliminary evaluation.

4.20 As a result the Procuring Entity's conduct complained above, the Applicant
has suffered loss and damage as follows;

(a) Financial loss in expenses;
(b) Loss of reputation;
(c) Loss of opportunity to participate in the biggest undertaking in

Kenya Vision 2030 Development.

BY THIS MEMORAI{DUM , the Applicant requests that this Honourable Board be

pleased to order:-

a. A fair administrative action by the Board in this matter in terms of
Ar-licle 47 of the Constitution of the Republic of Kenya.

b. The Procuring Entity's decision dated the 26th of May 2014 rejecting
the Applicant's bid for the Procurement, Construction, Testing and
Commissioning of Line 1 Pipeline Replacement Project, Contract No.:

SU/QT/O32N/ 13 be set aside and/or nullified.

nq Entitv's decisro.lt gen!ar-t]edjqlhe._lqtjel_q[-Zl:!44y28-11
extendins the submission date from 8'r,Mav 2014 to 15rr) Mav 201.1 be

declared to be nr,rll and void and in contravention of Section 53 of the

c. The Procuri:

Public Procurernent and Enforcement Act
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e-d

d.c

The Procurine Entity be directed to comply with Section 53 of
the Public Procurement Act alrd is$lre au lItension bv wav of an
addendum and the extelrsion be at least twentv da].s l:einq one tl.rird
of the original time required for preparation of the tencler docurnents

The Procuring Entity be directed to admit the Applicant's bid
for the Procurement, Construction, Testing and Commissioning of
Line I Pipeline Replacement Project, Contract No.: SU/QT/O32N/13
in compliance with the provisions of the Constitution of Kenya, the
Public Procurement and Disposal Act 2005, the Public Procurement
and Disposal Regulations, 2006 and in conformity with the Technical
and Financial evaluation criteria set out in the tender documents.

-.1 . The costs of and incidental to these proceedings be in the cause.

rl This Honourable Board be pleased to issue such further or other
orders as it may deem just.

DATED at IYNROBI this day of 2Ol4

LODGED with the S€cretary, Publlc Procurement Admlnlstrative Revlew Board,
on the day of 2014

SIGNED

Board Secretary

DRAWIY & FILED BY:-

MUMA & KANJAMA
ADVOCATES,
MA.EIYDELEO HOUAE,
Thtrd FLOOR,
MOIYROVIA STREET,
P.O. BOX 528-OO100
NAIROBI.

E mail: Info(amu makaniame.com

ruur4a &_IA!JAruA
ADVOCATES

FOR OFFICIAL USE ONLY

TO BE SERVED UPON:-
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I
KEIYYA PIPELINE COMPAIYY LIMITED
PIPELIIIE PLAZA
SEKONDI ROAD
OFF NAITYUKI ROAD,
IIYDUSTRJAL AREA
P.O. BOX 73442-oo2o,0
IYAIROBI.

E MAIL: info(a kptc.com
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BETWEEN

KALPATARU POWER TRANSMISSIOI LIMITED APPLICANT

AIID

THE KENYA PIPELINE COMPANY LIMITED ..........RESPONDENT

R.EQUEST FOR RTVIEqI OF THE DECISIOT{ OF THE KENYA PIPELIITE
COMPAITY LIMITED DATED 26TH OF'MAY 2014 IN THE MATTER OF TENDER
FOR PROCURTMEIIT, COIYSTRUCTION, TESTING AND COMMISSIOITING OF
LINE I PIPELIIYE REPLACEMENT PROJECT, COIITRACT NO.:SU/QT/O32IY/ 13
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REPUBLIC OF KENYA
PUBLIC PROCUR^EMENT ADMINISTRATTVE REVIEW BOARD

BETWEEII
KALPATARU POWER TRANSMISSIOI LIMITED APPLICANT

AITD
THE KENYA PIPELIT{E COMPANY LIMITED ..........RESPOI{DEI{T

RTQUEST FOR REVIEW OF THE DECISION OF THE KEIYYA PIPELIIYE
COMPAITY LIMITED DATED 26TH OF MAY 2014 IN THE MATTER OF TEITDER
FOR PROCUREMEITT, COIISTRUCTIOIT, TESTING AIID COMMISSIONIIYG OF
LIIYE I PIPELIITE REPLACEMEIYT PRqTECT, CONTRACT IYO.:SU/QT/O32N/ 13

Rule 73(2) (b) of tle Public Proanrement and Disposal Regulations 2OO6)

I KISHORE XOMANDURI of Post Office Box Number 71, Kalpataru Synerry, Opp
Grand Hyatt Hotel, Vakola, Santa Cruz East, Mumbai 40O O55 Maharashtra, in the
Republic of India solemnly make oath and state as follows:

1) THAT I am the head of Commercial undertakings of the Applicant. I have been
duly authorized by Board of directors of the Applicant in this matter I annex
hereto a copy of the letter of authorization in a bundle of documents and
marked "XK-I". (See page I of Anacxtureaf

2l THAT the Applicant is an experienced and reputed company based in India
and engaged in various cross-country Power Transmission and Pipeline
projects in India and abroad.

3) THAT the application herein seeks the Fl-rblic Procurement Administrative
Review Board to review the whole of the decision of The Kenya Pipeline
Company Limited dated 26th of May 2Ol4 In The Mattcr Of Tender For
Procuremcnt, Constructlon, Teetlng And Commissioning Of LlDe I Plpellne
Replacement Project, Contract No.: SU/QT/O32I{/ 13 in relation to the
Applicant. A copy of the dated 26th of May 2014 is annexed hereto in a bundle
and marked "fi{-2'. lSee page 2 of Annexturee}.

4l THAT the Kenya Pipeline Company Limited in January 2013 issued an invited
expression of interest - in the form of a pre-qualification document for
contractors - for the proposed Mombasa-Nairobi petroleum products pipeline
project under Tender No. SU/QT/O32I[/13. The pre-qualification document
outlined that the tender was for the supply, delivery and installation of 450
km cross-country petroleum products pipeline (from Mombasa to nairobi)
including all associated works namely: Civil, Mechanical, Electrical,
Telecommunications, Corrosion control, Communication, Instrumentation and
Controls. A copy of the expression of interest is annexed hereto in bundle and
marked 6I(K-3". (See page 3-26 ofAnaextureal.

5) THAT I am aware that the said pre-qualihcation questionnaire stated at
7
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paragraph 3 of the questionnaire that the objective of the pre-qualification was
'to shortlist applicants uho haue the requ{site technical and fnancial
capabilities to bid for the proposed uorks'.

6) THAT I am aware that The Kenya Pipeline Company questionnaire required
submission, inter alia, various documents which the Applicant duly submitted
in response to the pre-qualifrcation parameters.

7l THAT I am aware that the said pre-qualification submission was evaluated
based on the technical capability, financial capability, key personnel, and
plant and equipment. Hence the purpose of the pre-qualification questionnaire
was to ensure that all bidders who qualified past this stage were suitable as
contractors.

8) TIIAT I am aware that the Applicants submission on the pre-qualification by
the Procuring Entity was responsive to the set criteria and subsequently by a
letter dated 25'h April, 2013, the Procuring Entity notified the Applicant that it
had been shortlisted for the request of proposal for the construction of the
Mombasa-Nairobi Petroleum Products Pipeline. A copy of the dated 25'h April
2013 is annexed hereto in a bundle and marked 'KI<-4". (SeG pege 27 of
Annextures|.

9) THAT I am aware that by a letter dated the 5'h of March 2014, The Kenya
Pipeline Company Limited invited proposals from the Applicant amongst other
pre-qualified applicants for the Procurement, Construction, Testing and
Commissioning of Line 1 Pipeline Replacement Project, Contract No.:
SU/QT/O32I{/ 13. A copy of the dated srh of March 2O14 is annexed hereto in
a bundle and marked "I<K-i". (See page 28-29 of Aanextures) and the
Tender Document and marked 'Ifi(-6'. (See page 33-114 ofAnnexturesl.

10) THAT I am aware that the above request required the Applicant to submit
documents as part of the pre-qualification process.

(i) sl.]}mit separate technical and financial bids.
(ii) Submit a ualid KRA Tax Compliance Certilcate (Local Companies).
(ii4 Certificate of Inarporation of tle ampang/ Business Registration.
(iu) Oigtnal tender seatity for USD 500,000, issued frcm a reputable Bo.nk

operating in KenVa. Must be ualid for 15O days from date of tender
opening.

(u) Certificate of Registration as a @ntractor in tlle @untry oJ operation for
foreign firms and National Construdton Authoitg certificate NcAl for
local partners .

11) THAT I am aware that the Applicant in satisfaction of the requirements
submitted the following documents:
a) Separate technical and ftnanaal bids. (See page 119-121 of

Araexturesl.
b) Tox Compliance Cerlifrcates. (See page L22-127 of Annexturesl.
c) Certifcate of Incorporation of the companA/ Business Registration. (Sce

pegc 128-132 of Aaaextures|.
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d) Onginal tendel securitg for USD 5O0,OOO, issued from a reputable Bank
operating in KenAa. Valid for 150 dags from date of tender opening.
(See page L33-22O of Annextures|. Certificate of Incorporation oJ the
companA as a companA and its Memorandum of Association in proof of
its Registration as a contractor in the country of operation. I annex
hereto a copy of the a letter of submission and the relevant
documents in a bundle and marked "KX-7", UKX-8".
*KX-g ,"W-7O".,"I(I<-77, 'IG,72" and nNN-73n.e)

L2l THAT I am aware that by a letter dated 26ih May, 2014, ( Annex "KN2" I rhe
Kenya Pipeline Company informed the Applicant that its bid was not
responsive on account of two reasons:

"We regret to inform gou that gour bid was not responsive because gou did
not:
(a) Stbmit registration as a contrador in gour ountry of oiqin.
{b) Tender secuitV was not ualid for the required peiod as it expires on 12h

October, 2014, uhich is less than 1 50 daVs as required in the inuitation to
submit an RFQ."

13) THAT I have read the application for Review by the Applicant I wish to adopt
the grounds set therein in this aflidavit and state that the decision of the
procuring entity contained in the letter dated 26'h May, 2014, ( AnneJcture
ul(I<2n I was erroneous in fact and in law and pray that the same be set
aside .

l4l THAT I a advised by the Advocates on record for the for the Applicant and I
verily believe the said advise to be sound that the Procuring Entity breached
Sections 31 and 39 of The Public Procurement And Disposal Act, 2005 ("The
Act") and The Public Procurement And Disposal Regulations 2006 ("The
Regulations") as follows;

a) The Appticant responded to the invitation, applied and submitted the pre-
qualification questionnaire for contractors.

bl The Public Procurement and Disposal Act, 2005 under Section 31 provides
for the statutory criteria for qualilication of persons to participate and to be
awarded contracts for procurement.

c) Section 31(6) requires that the provisions of Section 39 of the Act also be
adhered to during the tendering process.

d) The Act is perfectly clear at section 31(6) that the only pre-conditions to be
followed during the tendering process are those set out in the Act itself,
specifically in Sections 3 I and 39.

e) The wording and object of Section 31 are clear and are underpinned in the
pre-qualification questionnaire which all interested bidders were required to
fi[.

0 That Section 39(2) also provides an avenue for the Minister to prescribe
preferences or reservations that would disqualify a bidder.

g) That no preference was prescribed or reservations prescribed by the Minister
3
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in respect of this particular contract.

h) The only valid and legal criteria for eligibility is the criteria set out in Section
31 of the Act, and the mandatory requirements set out in the letter of 5'h
March, 2014 were not in consonalce with the provisions of the Act and as a
consequence and of necessity must give way to the mandatory statutory
requirements.

1s) THAT I verily believe that the basis of rejection of its bid is contrary to the
Constitution of the Republic of Kenya, the Public Procurement and Disposal
Act, 2005, and the Public Procurement and Disposal Regulations, as a
consequence of which the Applicant has suffered loss and damage by virtue
of being disqualified based on criteria not recognised by law.

16) THAT I verily believe that the Applicant was denied its right to a fair
opportunity to compete with the other bidders on a level playing field, which
has resulted in hnancial loss on the part of the Applicant.

17]' THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that the Procuring Entity
breached Article 227 of the Constitution of Kenya 2010 ("The Constitution")
as there was lack of transparency and accountability.

18) THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that the basis of rejection of its
bid is based on breach of duties imposed by the Constitution, the. Public
Procurement and Disposal Act, 2005, and the Public Procurement and
Disposal Regulations on the Kenya Pipeline Company Limited.

19) THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that the Procuring Entity by dint
of Article 2 (1) of the Constitution is bound to uphold the Constitution and
by Article 227 abide by the Public Procurement and Disposal Act, 2005, and
the Public Procurement and Disposal Regulations.

2Ol THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that the Procuring Entity is bound
by the Constitution, the Public Procurement and Disposal Act, 2005, and the
Public Procurement and Disposal Regulations uphold the rules of fairness
and transparency throughout the procurement process.

22]r THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that Article 227 of the
Constitution is mandatory and requires that sets out the following
requirement every State organ or ang other public entitA to contract Jor goods
or seruices, in accordance uith a s9stem that is fair. eouitable, transparent.

4

2ll THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that the procedure adopted by the
Procuring Entity in changing the submission date and preliminary
evaluation was not transparent and was contrary to the object and spirit of
public procurement as set out in Article 227 of the Constitution as read
together with Section 2 of the Act.
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231 THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that Section 2 of the Act requires
the Procuring entity to attain the objectives ;

ecotl0 and.
promote competition and ensure that @mpetttors are treated fairlV;
to ro ul?s

ili n those orocedures ; andto increase transDarencu and. account al)

24) THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that in coming up with the
procedure and criteria for evaluation of tenders in this procurement, the
Procuring Entity was under a Constitutional and Statutory obligation to
ensure that the procedure and criteria adopted was in conformity with the
objects of the Constitution and statute.

251 THAT I verily believe that in this case, the Procuring Entity failed to inspire
public confidence by disqualifying the Applicant due to

(a) a perceived failure to meet the requirements of the tender
process,

(b) the Applicant had successfully passed the pre-qualiftcation
stage.

(c) The reasons set out by the Procuring Entity for this
disqualification defeats the very objects of the Constitution and
statute.

(d) The reasons set out by the Procuring Entity for this
disqualification shows a lack of transparency and accountability
in the procurement process.

26l' TIIAT I verily believe that in this case that basis of rejection of its bid is
contrary to the Constitution of the Republic of Kenya, the Public
Procurement and Disposal Act, 2005, and the Public Procurement and
Disposal Regulations, as a consequence of which the Applicant has suffered
loss and damage by virtue of being disqualified based on criteria not
recognised by law.

271 THAT I verily believe that in this case that the Applicant was denied its right
to a fair opportunity to compete with the other bidders on a level playing
field, which has resulted in financial loss on the part of the Applicant.

281 THAT I verily believe that in this case that there was failure to promote the
integrity and fairness of procedures in evaluation criteria

291 THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that in keeping qrith the
provisions of A-rticle 227 of ihe Constitution as well as Sections 31 and 39 of
the Act, the requirements that a Procuring Entity can give are only those as

5
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set out Section 31 and 39 of the Act.

30) THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that the Procuring Entiry provided
unusual requirements to the tendering process, one of which was that
Applicants were required to produce "Certlficate of Reglstratlon as a
contrdctor ln tTn'e country oJ operat"lon for Jorelgn ffnns".

31) THAT I am aware and state that the Applicant as a Company registered in
India, is permitted by law with to perform contracting work in terms of its
Articles 48 to 51 of the Memorandum of Association and that there is other
registration as a contractor.

321 THAT I am aware and state that Articles 48 to 51 of the Memorandum of
Association of the company clearly set out that the Applicant could legally
conduct contracting work as "Sttllctural Engineers, Ciuil Engineers, Hgdraulic
Engineers, Maine Dngineers, Chemical Engineers, Aeronautical Engineers,
Tertile Engineers, Automotiue Engineer and all and euery uork connected u.tith
the same'.

33) THAT the Procuring Entity, however, did not accept the Articles and
Memorandum of Association of the Applicant as proof of that fact and to this
end disqualihed the Applicant on the basis that it did not provide a separate
Certificate of Registration as a contractor.

34) THAT I am aware and state that the lndian legal regime did not provide the
applicant for provide a "separate Certificate of Registration as a contractor'
and the only legal proof of this fact was the Articles and Memorandum of
Association of the Applicant.

35) THAT I verily believe that the procurement procedures, when inviting
expressions of interest from local as well as international bidders, must
respect and acknowledge the various laws provided in different countries so
as to ensure that the procuring process is one that is both fair and integrity-
based.

s6) THAT I verily believe that by not taking into consideration the company law
regime and requirements that the Applicant's own country imposed on it, the
Procuring Entity failed to provide a fair procuring environment.

37) THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that there was irregular variation
of the date of submission contrary to section 53 of the Act.

381 THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that Section 53 of the Act outlines
the circumstances under which alterations may be made, as well as the
exact manner in which this procedure should be undertaken.

39) THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that Section 53 of the Act clearly

5
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sets out that any amendments made either at the request of a bidder or on
the Entity's own volition, must be in the form of an addendum.

40) THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that the Act leaves no room for
other forms of amendments to be added to the tender documents.

4tl THAT I am aware that the Procurement Entity through its Request for
Proposal to the Applicant dated Str, March, 2014 set the deadline for
submission of proposals as 17th April, 2014, whereupon the tenders would
be opened "immediately thereafter in the presence of tenderers or their
representatiues" uho wished to attend.

421 THAT I am aware that the Procuring entiry in the course amendment and
clarifying various issues all along Complied with the Iaw to the letter,
sending an Addendum to the Applicant when an alteration was made as to
the date of submission in Addendum Number 4 dated 10'h April, 2014.
Under item number 42 thal uThe tender suDmlsslon date has been
extended bg 3 ueeks Jrom 7Vn Aprll 2014 to 8rh ltag 2074 dt the so'me
place and time'. (See page 233-258 of Annextures).

43) THAT I am aware that some bidders continued to ask for an extension of
time, but the Procuring Entity declined any further extension to the tender
submission date.
(i) In Addendum number 5 dated 17rh April, 2014, items number 72 and 76

reiterated that Addendum 4 No.42 still stood. (gce pagc 259-295 ot
A.uexturcr).

(ii)

(jii) Lastly, the Procuring Entity released to the bidders a letter dated 15'h May,
2014, attached to which was a document titled Addendum 8. Item Number
28 of Addendum 8 stated with regard to the extension of the deadline that
"Refer addendum No. 4 and no further ertension will be granted'. "fhe

Procuring Entity remained consistent in its issuing of Addenda until this
date. (scc pagc 3lE-32E of Annextutes).

I €rnnex hereto copies of the above documents in a bundle ald marked 'XX-I4-I(X
20.

441 THAT in breach of the Request for Proposal terms, the Procuring Entity,
Sixteen Hours (16) hours to the set submission date of 8th May, 2014 issued
a letter dated 7th May,2014 informing all bidders that the tender submission
date had been extended from 8'h May, 2ol4 to 15rr' May, 2014. I annex
hereto a copy of an E-mail received in a bundle and marked "KK-27'. l3ee
page 329 of Annexturea).

4s) THATI state that the change of the set submission date did not take the
form of an Addendum.

In Addendum number 6 dated 30'h April, 2014, the Procuring Entity
reiterated that the deadline would remain 8'h May, 2014. (Scc p.gc 296-3OE
of Atrnexturcs).

461 THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that an amendment was irregular
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as it was issued in the form of a letter rather than an Addendum, the same
cannot be said to be valid per section 53 of the Act.

47]r THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that by the letter dated 7'h May,
2014 the Procuring Entity deliberately failed to adhere to its own Request for
ProposaI terms.

481 THAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that in consequence, public
confidence in the whole procurement process was seriously eroded contrary
to Article 227 of lhe Constitution as read together with Section 2 of the Act
and in the circumstances, the rejection of the Applicant's bid ought to be set
aside/nullified.

49]| THAT I state that the purported extension of the deadline by the Procuring
Entity dealt great harm to the Applicant as it had already taken the
necessary steps to ensure that it had procured and secured the tender
security for USD 5OO,0O0, from a reputable Bank operating in Kenya which
tender security was valid for 150 days from the date of tender opening which
had been set as 8rh May, 2Ol4- This was a back to back arrangement with
Applicants bankers in India with the reputable Bank operating in Kenya.

s0) THAT I am advised by the Advocates on record for the Applicant and I verily
believe the said advise to be sound that the Procuring Entity's action to
extend the deadline by letter on the 7't of May, 2014, Sixteen Hours (16)
hours before the set deadline, was in breach of Section 55(3) of the Act.

s1) THAT I am advised by the Advocates on record for the Applicant and I verily
believe the said advise to be sound that the Procuring Entity's failed to
extend the submission deadline as necessary to allou the amendment of the
tender documents to be taken into account in the preparation or amendment of
tenders.

52], THAT I am aware that the Applicant's representative had already travelled to
Nairobi with the sealed documents and did not have time to extend its
Tender security so as to comply with the new deadline set by the Procuring
Entity. This was a back to back arrangement with Applicants bankers in
lndia with the reputable Bank operating in Kenya. I annex hereto a copy of
the Applicants representatives passport in a bundle and marked "IfI<-22".
(See page 33O of Anrcxturesl.

531 THAT I verily believe that this action was occasioned a situation of lack of
fairness on the part of the Applicant by the Procuring Entity.

54) THAT I wish to state that the Procuring Entity in changing the tender
opening date through non-transparent means, the Applicant was unable to
rectify its tender security. The Procuring Entity's non-transparent means of
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extending the tendering period was then used as Brounds for the
disqualification of the Applicant's tender as the Applicant's security fell short
of 150 days due to the new date of submission.

55) THAT by its said conduct, the Procuring Entity deliberately misled the
Applicant and then failed to properly evaluate its tender. The said conduct
by the Procuring Entity was improper, unreasonable and illegal.

s6) THAT by its conduct aforesaid, Procuring Entity again failed to ensure that
it applied the principles of fairness, transparency and accountability in the
preliminary evaluation.

57) THAT it is clear from the foregoing that the manner in which the Procuring
Entity conducted itself was contrary to the national values and principles set
out in Article 10 of the Constitution.

s8) THAT by as a result the Procuring Entity's conduct complained above, the
Applicant has suffered loss and damage as follows;

(i) Financial loss in expenses;

0) l,oss of reputation;
(k) l,oss of opportunity to participate in the biggest undertaking in Kenya

Vision 203O Development.

se) THAT I am advised by the Advocates on record for the Applicant and I verily
believe the said advise to be sound that the said conduct further
contravened the Applicant's right to administrative action that is reasonable
and procedurally fair contrary to the provisions of Article 47 of the
Constitution.

60) THAT the Applicant requests that this Honourable Board be pleased to order
a fair administrative action by the Board in this matter in terms of Article 47
of the Constitution of the Republic of Kenya.

61) THAT the facts deposed to herein are true to the best of my knowledge, save
for facts deposed to on information and belief the sources whereof and
grounds have been disclosed respectively.

SWORN at NAIROBI by the said
KISHORE KOMAT{DURI
This day of 2Ol4

BEFORE ME

9
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DAAW&-EII,ED.EIC:

MUMA & KAI{JAMA
ADVOCATES,
MAENDELEO HOUSE,
3RD FLOOR, MONROVIA STR.EET,

P.O. BOX 528-OO100
NAIROBI.
E mall : I nfo (i tnumakanl ama. c otn

TO BE SERVED UPON:

KE}TYA PIPELIIYE COMPANY LIMITED
PIPELII{E PLAZA
SEKOI{DI ROAD
OFF IIAI{YUKI ROAD,
IIYDUSTRIAL AREA
P.O, BOX 73442-oo2o,0
I{AIROBI.

E MAIL: info(g, kptc.com

l,
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POWER TRANSMISSION LIMITED
ISO 9OO1 CERTIFIED COMPANY
KALPATARU POWER TRANSMISSION LTD
Kenya Proiecls
P.O. Box 66,184-00800
Nairobi, K€nya
l et: +254 20 37 40351 137 4037 6
E-Mail: kptl-kenya@africaonline.co.ke
Website: www.kalpalarupower.com

I
I
I
I
!

s!i1

I

lntornational Prorects
Kalpalaru Synergy, Opp. crand Hyatt
Santacruz (E), Mumba' 4OOO55. tndra
Phone: +91 22 30An 50OO
Fax: +91 22 309 2500
E-Mail: lntlmklg@kalpatarupower.com

irvran'o^ci;la-^*-

I

f R.f ,-KprL/puBDD/ot/14 Date: 20.03.2014

sub:Tender Documenr No.: SU/QT/032N/ I 3lor "Proposed Line- l Replacernent project of 1'he Kenya
Pipeline Compar,y l.imitcd" \

Dear Sir,

This has reference to the abo'ewherein clue date fbr submission of tendcr is on 17.04.2014

We would like to subrnit that we are seriously interested to prepare a comprehensive aud contpetitive hi(l
against the subject tender, as such it requires proper understallding with respect to various ifl:piications c,n
design, engineerillg, execution methodology, spread requiremerrts and cornmercial aspects. Also, wc are
in process of gathering various technical and cornmercial inputs fior]r our Intenrational/Nal ional
subcontraclors,/vendors, r.vhich may take at least another Ten(10) wecks 10 prepare a cornpetitive bid.

In view ofabove, we request you to kindly cxtend the due date o[ submission of bid till 26.06.2014.

We assure you our best services at all tirne

fhauking You,

Your's'l\lly.

I'or Kalpataru Porver 'l'ransluission Ltd.

Ata -'(
Sa rotra SK
(Assistant Vice President)

Works & Rcgd. Olliccr l0l, Pafl lll, G.l.D.C. Esrale, Sccror - 28, candhinagar 182 028, tndi,
Phone: +91 79 2321 4000. r.x: +9t 79 2321 t97t / 2r2t t966

Websitc: w\ri,.k,tpatarupowcr.com

>a

I

1'he Managing Director,
Kenya Pipeline Cornpany Ltd,
Sekondi Rd, offNanyuki Rd, Industrial Area
P. O. Box 7344240200,
Nairobi. Kenva.
Tel: +254-204532244
Fax: +254-20-650438
E-mail: pm@kpc.co.ke
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ffi-7r6s" I(ALPATARU pOWe p. rneruSr,atSStON LIMITED
lnfroslruclure Division
7l , Kolpotoru Synergy, Opp. Grond Hyoft,
Sontocruz (E), Mumboi . 400 055. lndio.
Tel +91 22 3064 5000
Fox +91 22 3064 2777
e-moil : infroslruclure@kolpoloru.com
www. ko lpq16;gpev/sr- 66m

Date: April 27't,2074
KPrL/PL/BDD/7s6/74

I rn" n,tln.ging Director

I

Kenya Pipeline Company Ltd.

Kenpipe PIaza, Sekondi Rd,

Off Nanyuki Rd, lndustrial Area

P.O Box 73442-OO2OO

Nairobi, Kenya

PROpOSED UNEl REpTACEMENT pRoJECT (TENDER NO. SU/QT/O32N/13)
REQUEST FOR EXTENSION OF BID SUBMISSION OATE

Dear Sir,

We refer to your addendum No.4 & 5 dated April 1O and l.7th 2014 concerning the above project

we are currentry workinS towards submitting a competitive bid, and wourd -rrke tQ seek your kindundersilnding for you to grant us a further 3 weeks, from your current extension date of 8th of May 2014.o we require additional time to fully absorb and ad.iust the clarifications of addendum 4 & 5 into bur biddocuments and arso give the vendors & subcontractors time to adjust to your crarifications,
' our vendors and subcontractors have requested us for more time to enable them accurately submit to

us accurate and competitive pricing. This will be greatly beneficial to KpC.

Looking forward to your positive response,

Yours Faithfully,

For Kalpataru power Transmission Limited

T

we are looking forward to partnering with Kpc on this project, and in the spirit of partnership we seek yourunderstanding in granting us an additional three (3) weeks, from May 8 to May 2gth,2ol4.The extension willenable us submit a good technical and financial proposal for the benefit of KpC.

\

:l
S an.iay Gupta

C,C.

?
General Manager

Procurement Manager

Chief Ma nager Technical

RECEI\/ED

2 3 APR 20fi
CHIEF MAXAGER

ITECHNIC
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Fociory& Regestired Office: l0l, port lll, G.l.D.C. Estole, Sector-2g, Gondhinogor-3g2 02g, Gujorot, lndio.rel.:+91 7923214000. Fox: +91 792321 tgst /52/saftOtu, tiitiin r: E_moit : kpri@kolpotorupower.com
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I PP(eA PusLtc Pnocu REr\4E\T OvEnstcur AurHontrY
7z.a*t1lo o"t -c<.q P1a 6.a t.<:a<-e*l

TeleDhone:+29(02O1 32+ffi ' 2213i0f, ?2lfl07
Far :.25a(020) 2213105' 324r',377, 324427/

E-mail: info@pPoa. go.ke

Website www.ppoa 8o.ke
When rePlyinS Plerse quole:

Ref. PPoA/1lo2l37lsl

\\-

PROCUREUENT PROCESS OF KENYA

LII{E 1 CAPACITY ETHAI{CEMENT

National Bank Building 10i Floor
Harainbee Avenue

P.O. Box 5851AOOZ)O
NAIROBI

KEI'IYA

22"d AugUst, 2Ol4

PIPELINE
PROJECT

I
5

Dear

A BRIEF ON

CORFORATION

lMoMBASA - NAIROBI PETROLEUU PIPELINEI

Reference is made to your letter Ref: KNA/PIC/CORP l21l4 I (1 l5) dated

4th August, 2Ol4 on the above subject and wish to inform you as follows:

1. PPOA received a letter on 24th April, 2Ol3 requesting the Authoriry

to investigate the process as a matter of urgency to ensure that the

procurement law is uPheld'

2 The Authority , acting within its mandate pursuant to Section 49

al-)d 101 of the Public Procurement and Disposal Act' 2005 (the Act)

PPOA vide letter Ref. No' PPOA/COMP/30/15 VOL' lll T/Y (2)

dated 29s April, 2013 requested for response from Kenya Pipeline

Corporation (KPC) on the issues raised by the complainant

accompanied by documentary evidence of various documents

related to the Expression of Interest (EOI)'

Justin Bundi, CBS
Clerk of the National AssemblY
Clerk's Chambers
National AssemblY
Parliament Buildings
NAIROBI



3. KPC submitted its response and the documents vide letter Ref. No_
PR/CO/ l5 dared 246 May,2Ol3. Upon analysis of the same ppOA
raised various issues regarding the processing of the Eol vide letter
Ref. No. PPOA/COMPl30l)g Vol. IV (12) dared l4th June, 2Ot3
and requested for response on the issues including demonstrations
of actions KPC would
the letter. rsji[,
5:,:.;::.'1fi: j;,?" ,"8

tladdress the anomalies cited in

\
4 raised in a letter dated pR/CO/IS

5. PPOA had further queries with the Kpc response and vide letter
Ref. No. PPOA. 4/30/15 Vot. |t (241 dated 23,a August, 2Ol3
adrrised and reiterated that Kpc address the outstanding issues
raised in PPoA letter of l4rh .Ju.e, 20 I3. Kpc was further advised
to take such steps to ensure that the subject Eor is processed in
accordance with the condition s prescribed in the Eol document
and within the confines of the procurement Act the pubric
Procurement and Disposal Regulations, 20O6 (the Regulations).

6. In their letter Ref. No. PR/CO/15 dated 3.d October,2Ol3, KpC
confirmed that they had so far complied with all the requirements
of the Public Procurement a-nd Disposal Act, 2oo5 together with the
Regulations made there under and the project consultant was
finalizing on the tender documents (RFp) to be issued to the
prequalified firms. Further to their response, Kpc pointed out that
this is a very important project not only for KpC but for the country
at large. The Mombasa- Nairobi pipeline (Line l) which Kpc intends
to replace was constructed and commissioned in l97g with a
design lifespan of 25 years, which ended in 2003. The Line has
been in use for 34 years, and according to an in-line inspection
survey done in 2o l o, the line is substantially corroded in most
sections of the pipeline and urgently requires replacement.
Consequently the cost of maintaining the pipeline has become
extremely high. Furthermore it has become a health hazard with
numerous pipe bursts with the latest reported in July 2013.

2



7

8

PursuanttoPPOACircularNo.4/2oo9of24,lJune,2oo9on
Procurement Planning and Reporting Requirements, KPC is

expected to submit to the Authority its Quarterly Report on the

subject tender in the l4th of October' 2Ol4'

M/s Rich Productions Limited (the Petitioner) filed a judicial review

of the EOI under Petition No' 173 of 2Ol4 at the High Court of

Kenya, Nairobi on 126 April, 2Ol4 seeking for a declaration that

the procurement proceedings in relation to the proposed

construction of Mombasa Nairobi Petroleum Products Pipeline

including but not limited to invitation and expression of interest'

subsequent requests for proposal / tender for technica-l and

financial bids for the proposed construction of Mombasa Nairobi

petroleum products Pipeline were unconstitutional ' illegal and

irregular

9. The petition was subsequently dismissed aJter it emerged that the

p.titiorr., was guilty of materia-l non-disclosure by presenting one

sided evidence couched to deceiving the court' lt was held that tJ.e

petitioner was a brief case compary which admitted that it did not

have the requisite experience or hnancial capability to tender for

construction of the pipetine' The purpose of the EOI was to weed

out briefcas. .o.,t"tiots and middlemen who did not have the

capacity to carry out the works required but whose participation in

tt. prote"s was likely to lead to wastage of public resources'

10. There were two administrative reviews hled at the Administrative

Review Board (ARB)' Review Applications No' l9/2O14 of 3oth May

2Ol4 lodged Uy fr4)s Kalpataru Power Transmission Limited and

Application No. 23l2Ol4 of l lti' June 2O14 lodged by M/s China

Petroleum Engneering & Construction Corporation challenging the

award of the tende. [ ,n" successful bidder by KPC' The Review

Board dismissed both applications as it observed that there wag

absence of proof of neither breach of any of the provisions of

the Act or the Regulatioos nor of Artlcle 227 of the

ConetitutioB. Copies oi tf't RRg decisions are hereby submitted

for ease of reference'

l



11.Taking into account the ARB's decision and the High Court,s
judgment, no party has raised any further queries in relation to the
Mombasa-Nairobi Pipeline.

Yours

M. J. O. Juma, MBS
DIRECTOR GENERAL
lEnclsf

4
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ZAXHEiiI I}ITERNATIOHAL CONSTRUCTIOl{ LTD,
Clvll .nd M.dr.nl..l Engln..7t & Contr.ctottZAKHEM

Clerk of the National AssemblY
Clerk's Chambers
rlrli"*ini."ruiv C,
ParliamentBuildings \J
P.O. Box 4'1842-00'100
NAIROBI

27th September,20l4

ga uA
outerlng Ro.d, opp. G,S.U. He.dqu.rtctr
P,O. Box 41195 - 00100 NAIROBI - KENYA
T.l: +254 57 251312819, +254 20 A562111
E-mall: zakhcm@af ricaonllne.(o.ke

rl )tl JtrLe

Our Ref : ZIC- AD I 007 41 1 4 I LRI AA

Dear Sir,

SUB: APPOINTMENT OF MR. WAWERU GATONYE TO APPEARANCE
BEFORE THE PUBLIC INVESTMENT COMMITTEE ON BEHALF OF
MR. IBRAHIM ZAKHEM OF ZAKHEM INTERNATIONAL
CONSTRUCTION LIMITED

Your tetter of invitation dated 1Oth September, 2O14 and the summons dated 24th

September, 2014 refer.

We have noted from your letter and summons that you require the aitendance of the
Managing Director to adduce evidence on the procurement process of Kenya Pipeline
Company Line 1 capacity Enhancement Project (Mombasa-Nairobi Petroleum Pipeline)

As earlier communicated to you the Managing Director is currently out of the country and
shall not be available on 1"t October.

However, Mr. Waweru Gatonye, advocate is authorized by the MD to appear before the
committee both a!-afldlff-ey antlprincipal on behalf of the Managing Director and
Zakhem lnternational Construction Limited. The advocate as you are aware is fully
conversant with the said procumbent process in so far as it relates to the company.
Previously he represented the company before the Public Procurement Review Board
when the tender was challenged by other unsuccessful bidders.

ln case you require any furthei clarification, please do not hesitate to contact us.

Yours faithfully,
For: ZAKHEM INT ATIONAL CONSTRUCTION LTD.

j 1 w;di\
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1 Mr. Edward Ouko
Auditor General
Kenya National Audit Office
Anniversary Office
NAIROBI

2. Mrs. Esther Koimett
lnvestment Secretary
The National Treasury
NAIROBI

3. Mr. Edward Ngigi
Ag. lnspector General
lnspectorate of State Corporations
Office of the Deputy President
NAIROBI

4. Waweru Gatonye & Co. Advocates
Timau Plaza. 4th Floor
Argwings Kodhek / Timau Road Junction
P.O. box 552O7-OO2OO
NAIROBI
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CHINA WU YI CO., LTD.

-
Top 225 lntemational Contractor (ENR)

Kenya Branch Office Address: China Wu V, Nyangumi Road, Kilimani, Nairobi PO. Box: 49282-00'10O. GPo
Tel.: +2 -20-2653333 Fax +2*20-2653333 E-mail: chinawuyikenyazol3@gmail.com

September 16, 2014

Clerk of the National Assembly
Clerk's Chambers, National Assembly
Parliament Buildings
P.O. 8ox41842 - 00100

NAIROBI

RE: INVITATION TO APPEAR BEFORE THE PUBLIC INVESTMENTS COMMITTEE

We refer to the captioned and to previous pertinent correspondences particularly your letter to us

REF: NA/P|C/CORRy2O14/ (135) DATED 8rh September, 2014 which we have received and whose

contents we have noted.

We have previously been invited to appear before the Honorable Public lnvestment Committee and

by our letter to you dated August 22"d 2014, we gave our position in this matter, a position we would

like to retaliate in this letter.

The Kenya Pipeline Corporation's Proposed Line 1 Replacement Pipeline Tender No.

SU/QT/032N/13 was advertised and we participated. After all the tendering processes, we were

informed that unfortunately we were not successful. We have no objection to what has been decided

by the Kenya Pipeline Corporation and we do not intend to pursue or participate in this project or any

matters related to it. We however think it is a good project for the country and hope it will be executed

as planned so that it can benefit the country and more particularly the energy sector. We look

forward to enhanced cooperation with the energy sector of Kenya in the future and hope to contribute

to its growth.

Your kind consideration will be highly appreciated

Yours faithfully,

Liu H

Managing Director
China Wu Yl Co. Ltd

0-\

(il

Page 1
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Dear Sir,

We also stated in our previous letter and wish to retaliate here, that since we do not have any further

submissions to give apart from what has been stated in this letter and since we do not wish to take

precious time of the Honorable Public lnvestment Committee, We are requesting that you to excuse

us from the meeting scheduled to be held on the 24th Sept. 2014 by the committee.
c

.ti
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CHINA WU YI CO., LTD.a
Top 225 lntemational Contractor (ENR)

Kenya Branch Offce Address: China Wu V, Nyangumi Road, Kilimani, Nairobi PO. Box: 49282-00100, GPO
Tel.: +254-2&2653333 Fax +254-20-2653333 E-mail: chinawuyikenya2ol3@gmail.com

August 22, 2014

YOUR REF: NFJPIC/CORR/2o14(1 1 3)

Clerk of the National Assembly

Clerk's Chambers

National Assembly

Parliament Buildings
P.O. 8ox41842 - 00100

NAIROBI

Dear Sir,
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RE: INVITATION TO APPEAR BEFORE THE PUBLI C INVESTMENTS COMMITTEE

It is noted that your invitation relates to the Procurement of Kenya Pipeline Corporation Line 1

Capacity Enhancement Project (Mombasa-Nairobi Petroleum Pipeline) which the Parliamentary

lnvestment Committee is investigating.

The subject tender was first advertised as an expression of interest (EOl) for the construction of the

Proposed Mombasa-Nairobi Petroleum Project, on Wednesday 16th January, 201 3 in the local

newspapers and the same closed on the 28th February, 2013. We submitted our application for

pre-qualification and by a letter dated 2Sth April, 2013 the procuring entity (Kenya Pipeline

Corporation Limited) notified us we were successful and therefore pre-qualified to tender.

Request for proposals documents were issued to us on the 5th May, 2014 and we submitted our bid.

We subsequently received notification from Kenya Pipeline Corporation on the 26h May, 2014

informing us that we were not successful in the tender.

We have no objection to what has been decided by the Kenya Pipeline Corporation and we do not

intend to pursue this project anymore. We believe that the tender is a good project for the country and

hope it will be executed as planned for the large public good and particularly the energy sector. We

look forward to enhanced cooperation with the energy sector of Kenya in the future and hope to

contribute to its growth.

Since we do not have any further submissions to give apart from what has been stated in this letter

and since we do not wish to take precious time of the Honorable Public lnvestment Committee, we

therefore sincerely request you to excuse us from atlending the meeting scheduled to be held on the

26th Aug. 2014 by the committee.

ot,tg

Page 1

We refer to the captioned and to your letter of invitation dated 14th of August 2014 which we received

on the 2lsrofAugust, 2014.





Kindly consider our request.

Yours faithfully,

-14
1

1+

Liu Hui

Managing Director
China Wu Yl Co. Ltd

Cc

1 Mr. Edward Ouko

Auditor General

Kenya National Audit Office

Anniversary Office

NAIROBI,

3. Mr. Edward Ngigi

Ag. lnspector General

lnspectorate of State Corporations

Office of the Deputy President
NAIROBI

t

Page 2
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2. Mrs. Esther Koimett

lnvestment Secretary

The National Treasury

NAIROBI.
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REPUBLIC OF KENYA

OFFICE OF TIIE ATTORNEY.GENERAL-&
DEPARTMENT Or. JI,STICE

6

AG / coNF / t4/1s3l3 vOL.rl

Mr. Justin Bundi, CBS
Clerk of the National Assembly
National Assembly
Parliament Buildings
P.O. Box 41842 - 00100

f)oar

.RE: RANCE BEFORE THE PUBLIC INVESTMENT COMMITTEE.

Reference is hereby made to your letter NO. KNA/PIC/CORR/2014/ (154J dated 10tt'
October 2 014 in which you requested for a briefing on a number of issues.

The Office of the Attorney General draws its mandate from Article 156 of the Constitution
, of Kenya,, 2010, which vests on the Attorney Gtineral the responsibility of being the
, Principal: Legal 'Adviser to the Government, to ensure that the rule of law is promoted,

protected and upheld and defend the public interest.

':.Further the, Office,6f the,lAttorneJr:, Ceneral Act No. 49 of 2072 clearly spells out the

functions of the office that include:

&;{r^^

l,

, r Negotia.ting,, dr'afting, vetting. and interpreting local and international documents;
. agreements and treaties for and on behalfofthe Government and its agencies; and

Performing any.function ,, .ry t" n"."rrlry for the effective discharge of theII

duties and the exercise of the powers of the Attorney-General.

It is in thatrespect that,we. bel ieve, our oversight role has been called upon to provide some
insight:on theitender process herein mentioned. Vle therefore address the four questions
raised as follows. j

, SHERIA HOUSE, HARAMBEE AVENUE
P.O. Box-4Ol l2 j OO1OO, NAIROBI,KEI{YA. TEL:+254 20 222746112251355/071 l9'+45555 / 0732529995

.. E-MAIL: inJo.statelawoflic@kenya.go.ke. WEBSITE: wwt .attomcy-tcncra.l.to.ke

DEPARTMENT OF JUSfliE
CO-OPERATIVE BANK HOUST, HAILESEIASSIE AVENUE

P.O. Box 56057-00200, Naircbi- Kenya TE,LI. Nattobi 2224029 / 2240337
E-MAIL: leSe@iustice.to.ke WEBSITE: wwwiusticc.to ke

EM@l.tISO 9001 : 200E C. ifed

22"d October 2Ol4

,

;'-'.'c ' ,-Advising- g6ygrr ":rent "Ministries; Departments, qonstitutional Con*rissions and State

,, , ,. Corporations on legislative and other legal matters including:



J, whether the two procurements were done in accordance with the provision of
the Public Procurement arid Disposal Act 2005 and Procurement Regulation's'

ln accordance with the Public Procurement and Disposal Act, a person is qualified to be

awarded a contract for procurement only if the person has the necessary qualifications,
capability, experience, resources, equipment and facilities to provide what is being
procu red among other criteria.

These criteria are normally provided for in an Expression of Interest request or in a

document titled Request for Proposals (RFPJ by the procuring entity. According to our
research, the Kenya Railways document was available to all bidders through an advert on

24ttt lvly 2013.

We have also established that the Kenya Pipeline Company Limited Tender for the

Construction of the Nairobi-Mombasa Petroleum Pipeline (Replacement of Line 1)

commenced with an expression of interest whereby 24 firms underwent detailed technical
cvaluations.

The documents provided by the Procuring Entity show that there was an open

international tender process which included evaluations at the technical and financial
levels separately for the Kenya Railways Tender and it appears that the due legal process

was also followed by the Kenya Pipeline Company.

M/S TSDI/APEC/EDON who scored the highest at the technical evaluation stagc and also

the lowest in the financial bid was awarded the tender at their bid price of US&41,784'638
VAT inclusive. Notification to all bidders was done on 19th May, 2014.

After negotiations were held with the winning bidder, a contract was signed on the 3'd June,
2014.

It should be notcd.that in the High Court Application No.267 of Z0l4 they upheld the
riecision of the i'ublic ProcurernEnt Administration Review Board 31 $ttt fune, 2014
whereby they hetd inter alia that the contract dated 3'd lune, 2074 was signed- in
accordance with the Provisions of Section 68(2) of the Act as read together with the
Provisions ofsection 67(1.) ofthe Act. i

In the case of the Pipetine proiect the documents provided indicate and it appears that
after proper due legal process the tender was awarded to Zakheim lnternational
Construction Corporation on 3'd fune 2014. 

. ,,

ln this instance also the High Court in Petition No. i73 of 201.4 dismissed a petition brought
before it on the basis that the process had been carried out in violation of the constitution
and the law governing the public procurement process They were seekin! for a declaration
that the tender was u nco nstitutional illegal and irregular but it was held that KPC had not
infringed any. law,. and indeed they had been cleared by the Procurement Oversight
authority.

I
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In accordance with the process for procurement under the Public Procurement and
disposal Act, 2005 and Procurement Regulations, and the ruling of the High Court, we are
duly perusaded that the procurement procedures were followed.

2. Whether there was value for money

Value for money is a term used to assess whether or not an organization has obtained
,maximum benefit'from,,the goods and services it both acquires and provides, within the
!tresources available .to,.it:,' It.,is',often described in terms of the three Es of economy,

efficiency and effectiveness.

:r In addition;rt re PP. &:D. Act is designed to ensure that there is transparency in the whole
r.,j s ir processr ias...well,r asi.,value,for money. This therefore requires 

_ 
compliance with all the

ririr rnecessary. . provrsrons ,'of",theL,applicable }aw and regulations...- As. far as whether the
r,:i .contlactual price,;:is value, for money, it is not withii. our mahdate or professional

knowledge to comment on that.

3. Whether,there was conflict of interest in the procurement of TSDI as an
-- Independent Consultant for:design review and construction supervision ofthe
1 standard gauge Railway by the Kenya Railway Corporation, and

. 'r'.r!., , =.:trve'.understandr:that: the Third Railway Survey and Design Institute Group Corporation

| ,- rr :i i: r r (TSDI)r is;36r'snlsrpriselleghlly. established in China in accordance with the laws and
'.i:;i:::. : i:..regulations..:of the .People's :Republi,c of China. The Corporation'is a commercial entity

rq;,h.,: ,1:vlholly.owned:by the Goverriment and has no shareholders and if that is correct then there
., , r. i:: r ' u ris no relationship in the manner of control or joint control between TSDI and CRBC.

l:.i : ': ln this regard wo do,not.foresee any conflict in their operations as per their respective
con tracts.

,.4... Whether due diligence was followed by the procuring entity including seeking
advice and approval of the Office of the Attorney General in the Contract for
the Independent Consultancy. I

We wish to reiterate that procurement of goods and services is the responsibility of the
Procurirlg Entity and the Accounting Officer therein is wlrolly accountable for a fair,
ffansparent and inclusive process provided by the PP & D Act.

-.The. High.Court also 'resolved,that the reason why:the Constitution and the law establish
different institutions and mechanisms for disputE resolution in different sectors is to

. ensure that such dispute as may arise are resolved by those with the technical competence
and the jurisdiction to deal with them. )
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It was furtherJ-reld that Public Procurement and Disposal Act has set out the process for
resolution of disputes arising out of Public Procurement Process.



l J

We are not in a position to establish whether a due diligence was followed by the procqring
entities. We however state that the office of the Attorney General was not requested to
approve the contract signed on 3rd June 2074, for the provision of consultancy services for
design Review and Construction supervision for the construction of a Standard Gauge

Railway from Mombasa to Nairobi Key and procurement installation of facilities,
Locomotives and Rolling Stock.

We were also not requested to approve the Contract signed on 3'd July between Zakheim'.'. .
I nternational and KPC.

)

l

Yours

NJEE MUTU
SOLICITOR-GENERAL
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