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FOREWORD

| am pleased to submit the Commission on Administrative Justice's Bi-Annual
report for the period July - December, 2022.

The Commission on Administrative Justice (CAJ) is a Constitutional Commission
established under Article 59(4) of the Constitution and the Commission on
Administrative Justice Act, 2011. The Commission has two broad mandates that
extend to both the National and County Governments; to promote administrative
justice in the public sector by addressing all forms of maladministration and to
provide oversight in the implementation of the right to access information
provided under Article 35 of the Constitution, and the Access to Information Act,
2016. Further, the Commission promotes the right to fair administrative action as
espoused under Article 47 of the Constitution and the Fair Administrative Action
Act, 2015.

This report is published pursuant to section 8 (c) of the Commission on
Administrative Justice Act 2011 that requires the Commission to report Biannually
to the National Assembly and to the Senate on the complaints investigated by
the Commission and the remedial action taken.

During this reporting period, the Commission received one thousand and one
(1,001) complaints against seventy (70) public institutions and twenty-six (26)
County Governments. Out of these complaints, four hundred and sixty-two (462)
were resolved while five hundred and thirty-nine (539) were still pending resolution
at different action stages.

| reiterate my commitment to enhance effective and efficient public service
delivery within the public sector in both National and County Governments for
the benefit of all citizens.

HON. FLORENCE KAJUJU, MBS
CHAIRPERSON OF THE COMMISSION



EXECUTIVE SUMMARY

The Commission draws its mandate from Article 59(4) of the Constitution, the
Commission on Administrative Justice Act, 2011, the Fair Administrative
Action Act, 2015 and the Access to Information Act, 2016. The Commission
has been in existence since September 2011 and plays a key role in the
promotion of good governance and redress of maladministration in Kenya.

The Mandate of the Commission is two-fold and extends to both National and
County Governments. The first, and traditional role of the Commission is to
address maladministration within the public service. In this regard, the
Commission is empowered to investigate any conduct in State affairs, or any
act or omission in public administration by any State organ, State or Public
Officer in National and County Governments that is alleged or suspected to
be prejudicial or improper or is likely to result in any impropriety or prejudice. In
addition, the Commission investigates complaints of abuse of power, unfair
treatment, manifest injustice or unlawful, oppressive, unfair or unresponsive
official conduct within the public sector and inquires into allegations of
maladministration, delay, administrative injustice, discourtesy, incompetence,
misbehaviour, inefficiency or ineptitude within the public service among other
functions.

Secondly the Commission has a mandate of overseeing and enforcing the
implementation of the Access to Information Act, 2016 so as to give effect to
Article 35 of the Constitution. Further impetus to the Commission’'s mandate is
given by the Fair Administrative Action Act of 2015 which gives effect to Article
47 of the Constitution, the right to Fair Administrative Action.

Articles 59(2) (j) and 254 of the Constitution, and section 8(c) of the Commission
on Administrative Justice Act, 2011 mandates the Commission to report bi-
annually to the Senate and National Assembly on the complaints investigated
and the remedial action taken during the period. It is on the basis of this
statutory requirement that the report has been prepared.

In a bid to resolve the complaints received, the Commission applies a number
of methods namely; conducting investigations, requisitioning and obtaining
information or documents, conducting inquiries, undertaking mediation,
negotiation and conciliation, constituting hearing panels, inviting or
summoning any person or persons o attend to the Commission among other
applicable complaints  resolution mechanisms in a bid to redress
maladministration.

This report highlights the complaints received, the parties to the complaint, the

nature of complaint, the measures undertaken by the Commission in resolving
the complaints, remedial action taken and the status of each complaint.



The report contains a summary of the total number of complaints received: the
number of complaints resolved, unresponsive public offices/officers, the
challenges faced by the Commission, recommendations and proposed
Parliamentary intervention for enforcement.

The Report is structured into seven parts with a Foreword, Executive Summary,
Table of Contents, Definition of terms, Infroduction, Summary of Complaints
Received and handled by the Commission, Challenges  and
Recommendations.

It is my hope and belief that this report will prompt the Ministries, Departments,
Agencies and County Governments to commit to complaints resolution so as
fo improve service delivery to citizens.

The Commission remains committed to providing support to the Government
to put in place effective and efficient complaints handling frameworks, and to
providing services to citizens to achieve administrative justice.

MERCY K. WAMBUA, OGW
COMMISSION SECRETARY/CEO
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3. DEFINITION OF TERMS:

Definition of terms-: The following are definitions of the issues in public service
that are reported to the Commission:

i. Abuse of power-: Misuse of authority by a public officer that
negatively impacts others which includes
inducing them to commit an improper act

ii. Administrative injustice  An act, omission or decision of a public enfity
that is wrongful or unjust

iii. Delay The failure by any public entity to act within
reasonable time, in keeping with the set
standard practices for such a public entity.

iv. Discourtesy An act in the conduct of public duties which
is either rude, impolite or inconsiderate of
practices, values, norms and customs in
public administration.

v. Incompetence Inability by a public officer to perform an act,
function or duty according to the set
standards or lack of the requisite qualification
to hold a certain position. It may include
ineptitude.

vi. Inefficiency The inability of a public entity fo perform the
duties or provide services with reasonable
resources o the expectation and satisfaction
of the public. It includes wastefulness,
negligence, disorganization and red tape.

vii. Manifest Injustice An act or omission or decision made by a
public entity in the exercise of its power,
functions and duties that is unfair in a direct,
obvious and observable manner

viii. Misbehaviour A transgression by a public officer of ethical
practices in the course of his duties.

ix. Oppressive Official An act or decision of a public officer that
Conduct involves the excessive use of power or
authority to infimidate or subject someone to
cruel, malicious, inhuman, burdensome unjust

or unreasonable treatment.
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Xi.

Xii.

Prejudicial conduct

Unfair treatment

Unlawful
Conduct

Official

An act or omission in the course of public duty
which is biased, harmful and/or causes injury.

An act or omission in the conduct of public
duty which is not conforming to approved
standards of justice, equity, equality, honesty
and ethics. It includes unfair official conduct.

An act or omission by a public officer that is
inconsistent with legislation.



INTRODUCTION.

The establishment of the Commission is anchored on Article 59(4) and
Chapter 15 of the Constitution, the Commission on Administrative Justice
Act, 2011, the Access to Information Act, 2016 and the Fair Administrative
Action Act, 2015. The Commission has been in existence since September
2011 and plays a key role in the promotion of good governance by
redressing maladministration within the public service.

Mandate

The Mandate of the Commission is two-fold and extends to both National and
County Governments. The first, and fraditional role of the Commission is o
address maladministration within  the public service. In this regard, the
Commission is empowered to investigate any conduct in state affairs, or any
act or omission in public administration by any State organ, State or public
officer in National and County Governments that is alleged or suspected to be
prejudicial or improper or is likely to result in any impropriety or prejudice.

Secondly the Commission has the mandate of overseeing and enforcing the
implementation of the Access fo Information Act, 2016 so as to give effect fo
Article 35 of the Constitution and implement the Fair Administrative Action Act,
2015 so as to give effect to Article 47 of the Constitution.

The nature of complaints received during the period January to June 2022
touched on the following areas of maladministration:- Inefficiency, Oppressive
Official Conduct, Incompetence, Manifest Injustice, Delay, Abuse of power,
Administrative injustice, Unfair treatment, Prejudicial conduct, Discourtesy,
Misbehaviour, Unresponsive official conduct and Unlawful Official Conduct.

The Commission also initiated some own motion complaints (suo moto)
touching on public interest, substantial policy implications, public
administration and administrative justice.



5. SUMMARY OF COMPLAINTS RECEIVED AND HANDLED BY THE
COMMISSION:

During the period, July - December 2022, the Commission received a total of
one thousand, and one (1,001) complaints (See appendix 2). This signifies a
decrease in the number of complaints received from the previous reporting
period. During the previous reporting period, January - June 2022, the
Commission received and reported 1,091 complaints. The decrease in number
of complaints reported can be attributed firstly to the electioneering period in
Kenya which reduced the interactions between the public and public
institutions, and secondly to enhanced capacity building in public institutions,
whereby institutions were able to resolve a number of complaints internally.

a. Breakdown of the 1,001 complaints received by the
Commission:

i. Four hundred and sixty-two (462) cases were resolved and the files
in respect of the same closed.

ii. Twelve (12) were referred to the relevant Institutions which were
best suited to deal with them as per their mandates.

iii. Five hundred and twenty-seven (527) cases are ongoing and at
different action stages within the Commission i.e., inquiries,
investigations, summons, notice to show cause, Alternative
Dispute Resolution mechanisms and issuance of Determinations.

b. Classification Based on Gender:

The breakdown of the 1,001 Complainants received was as follows:

i. Six Hundred and Sixty-Three (663) complainants were male.

ii. Two Hundred and Twenty-Three (223) complainants were female.

iii. Eighty-Two (82) complaints were from institutions/organizations.

iv. Thirty-three  (33) complaints  were from unclear/anonymous
sources.



Analysis of Complaints Received by the Commission
(July - December 2022)

RESOLUTION RATE |
46 15%

Complaints
Refemred (July
- December
2022)
Complaints
Ongoing (July
- December
2022)
Complaints
Resolved (July
- December
2022)
Complaints
Received
(July -
December
2022)

Figure1: Analysis of complaints received



Classification Based on Gender:

Analysis of Complaints Based on Gender

1,001

Total Number of
Complaints
Received

« Male =Female = Corporate Entities = Unclear/Anonymous sources

Figure 2: Analysis of complaints received based on Gender




Service Issues Handled
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Figure 3: Analysis of complaints based on Service Issues
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Procedures undertaken by the Commission

Upon receipt of a complaint from a member of the public, the Commission
undertakes specific steps towards resolution. These steps are as provided in the
Commission on Administrative Justice Regulations 2013 and are also aimed at
providing the public institutions with an opportunity to resolve the complaint
raised by the complainant.

It is imperative to outline these steps so that from this report, the various stages
the complaints are at the Commission and the implication of the Commission
recommending citation of unresponsive public officers is clearly discernible,
along with providing clarity on the actions undertaken before a public
officer/institution is cited for unresponsiveness.

i. |Screening Undertakes a screening of the complaint and the
supporting documents provided by the Complainant to
ascertain eligibility of the complaint and application of
the Commission’s mandate

i. Intake A Complaint file is opened in the Commission and the
complaint is allocated a reference number and legal
officer to undertake an inquiry

ii. Inquiry/ Referral: | where the complaint is addressed to another
Referral public institution that is directly mandated to
resolve the complaint, or there exists an
institution mandated to look into the complaint,
the Commission refers the complaint to that
institution better placed to handle it. Example
of this is on complaints of police misconduct the
Commission refers the matter to Internal Affairs
Unit or Independent Policing Oversight
Authority; and on matters corruption, the
Commission refers to the Ethics and Anti-
Corruption Commission.

Inquiry | Where the complaint is addressed to the
Commission and the complainant has
supporting documents pointing towards
maladministration, the Commission initiates an
inquiry to the institution complained against
(the Respondent) raising the issues complained
about and gives the Respondent fourteen (14)
days to respond to the Commission.




iv. Ist Reminder | Where a Respondent has not replied to the Inquiry upon
lapse of 14 days, the Commission issues a reminder giving
the institution seven (7) days to respond.

V. Notice to | Where a Respondent fails to respond to the 1st Reminder,
Show Cause |the Commission proceeds to issue a Notice to the
unresponsive public officer to Show Cause why he/she,
usually an officer in the Respondent institution, should not
be entered into the Register of Malfeasant Public Officers
as an unresponsive Public Officer and unfit to serve in the
Public Service, and for the Commission to further cite
hem/her as such in its Statutory Report. This Notice is
personally served on the public officer and usually gives
the Respondent seven (7) days to respond.

vi. | Summons Where the Respondent fails to respond to the Notice, the
Commission issues summons to the public officer to
appear before the Commission to provide the required
responses to address the complaint. Failure to attend the
summons attracts penal consequences, in addition to
being cited as an unresponsive officer unfit to hold public

office.
vii. | Alternative In some cases, the Respondents respond to the
Dispute Commission’s inquiries and provide their position on the
Resolution issues raised in the complaint.

Some of the responses essentially provide the required
feedback and resolve the complaint, hence the matteris
resolved and closed.

In other matters, the position of the Respondent attracts
a rejoinder from a dissatisfied complainant. This may
necessitate the Commission inviting both parties for a
mediation session to agree on a compromise position to
resolve the complaint.

ji. | Determinations | In some matters the response from the Respondent on the
issues raised in the complaint raise matters amounting to
maladministration on their part, and the Respondent is
not indicating their intention to remedy the situation. In
such cases, the Commission issues a determination
outlining the issues in the complaint, and
recommendations that the Respondent needs to
implement to remedy the concerns of the complainant.
This determination is then served on the Respondent for
their implementation.




c. Unresponsive Public Institutions/Officers:

The Commission issued several inquiries, summonses and notices to show cause
to specific public institutions and officers some of whom have disobeyed the

same.

The Commission pursuant to Section 42(4) of the Commission on Administrative
Justice Act of 2011, requests Parliament to take appropriate action on the
public officers in Appendix 1 for failure to respond to Inquiries and to honour
Summonses from the Commission. It is worth noting that their unresponsiveness
has resulted in the failure to resolve complaints from memlbers of the public.

6. CHALLENGES AND RECOMMENDATIONS:

The following challenges were encountered by the Commission:

The Supreme Court judgment in R. Vs. Kenya Vision 2030 Board and
CAlJ Ex Parte Eng. Judah Abekah: On 24th March, 2021 the Supreme
court pronounced itself in the above case and held that the
Commission’s recommendations are not binding on public
institutions. This has caused challenges to the Commission in ensuring
that its recommendations are enforced. To seek to remedy to the
same, the Commission wrote to Parliament to look into the issue with
proposals to amend the Commission on Administrative Justice Act,
2011, so as to make the Commission’s recommendations binding. The
Commission is yet to get directions on the same.

Turnaround time in complaints resolution-: This was affected by the
following-:

a) Unresponsive Public Offices and officers-: A number of public
officers and institutions were unresponsive making it a
challenge to resolve complaints. This has been aggravated by
poor records management and the manual systems in the
public service. To remedy the same, innovative approaches in
complaints resolution were adopted by the Commission, such
as a corporate complaints resolution mechanism which was
spearheaded by the office of the Chairperson and
engagement with public institutions’ Complaints Committees
which bore positive results. The Commission requests
Parliament to take appropriate action against the listed
unresponsive institutions to enhance public service delivery.



b) Inadequate funding-: Budgetary constraints negatively

affected programmatic work, staffing and decentralisation to
counties. During the financial year July 2022-June 2023, in
which this Biannual Report falls in, the Commission requested
for Kshs 1.4 Billion however, Kshs 724,320,000 was the remittance
by the National Treasury. This was further reduced by Kshs
106,305,907 and resulted in a deficit 54% of the initial request.
The inadequate funding affected the Commission's ability to
raise awareness on its mandate to members of the public and
to build capacity of public institutions to improve their
grievance redress mechanisms. This also resulted in the
Commission being hampered in its capacity to undertake
wider scope alternative dispute resolution mechanisms with
institutions complained against. The Commission also has gaps
in staffing and equipment in its offices in Nairobi and the
regional offices to facilitate the process of complaints
resolution. The Commission therefore requests Parliament to
increase budgetary allocations so as to remedy the situation.

Alternative Dispute Resolution (ADR) has not yet been widely
accepted as an effective means of resolving complaints.
Some parties to a dispute including non-justiciable disputes, still
resort to seeking judicial interventions even when ADR is readily
available. Increased advocacy on promotion of ADR with
Parliament passing the relevant legislations on promotion of
ADR would provide the necessary impetus to complaints
resolution.
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