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DRAFT SALARIES AND REMUNERATION COMMISSION (REMUNERATION AND BENEFITS
OF STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022

* Rererence is made to the above subject matter and to the National Assembly Committee on
Delzaated Legislation’s Report on the consideration of the Draft SRC (Ramuneration and Benefits for
Stare ard Other Public Officers) Reguiations, 2022 dated 8" March, 2023.

The Salanes and Remuneration Commission (SRC) is established under Article 230 of the Constitution
of Kenya ana mandated to set and regularly review the remuneration and benefits for State officers,
anc to advise the national and county governments on the remuneration and benefits for other
public officers.

Background

1. Pursuant to the provisions of Section 26 of the SRC Act, SRC developed the Draft SRC
. (Remuneration and Benefits for State and Other Public Officers) Regulations, 2022, herein after
referred to as “the Draft Regulations”.

« 2. Inline with the provisions of Article 10 and 47 of the Constitution, among other legal provisions,
SRC reguested for memoranda and views from stakeholders ana the pubiic on the Draft
Requlations. This was done by way newspaper advertisements placed in the Daily Nation and
Standzro Newspapers which ran on 22" February, 2022. The Draft Regulations were also
accessible via SRC weksite.

Further, from 28" February to 4" March, 2022 and on 10" March, 2022 SRC carried out
stakehiolder sensitisation sessions with a view to facilitating a common understanding on the
provisions of the Draft Regulations.
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3. Following stakeholder engagement and public participation, the Commission took into account
all the views received from stakeholders and the public and revised the Draft Regulations
accordingly.

4. On 10" May, 2022, SRC forwarded the Draft Regulations to the National Assembly for pre-
publication scrutiny and approval as required under Section 26 (2) of the SRC Act.

5. Thereafter, on 3 June, 2023, the Commission attended a prepublication meeting convened by
the Parliamentary Committee on Delegated Legislation (CDL) whereat SRC presented the Draft
Regulations to the Committee.

The Committee duly considered the Draft Regulations and the annexed stakeholder/public
participation report, and gave guidance on finalization of the Draft Regulations as follows:

I. that SRC should revise the Draft Regulations and clearly set out its mandate with respect
to State and other Public officers;

ii.  that SRC should revise the Draft Regulations and clarify the purpose of conducting Job
Evaluation and resultant Job Evaluation grading structures; and

iii.  that SRC should incorporate equitable share of revenue to counties as a factor for
consideration in advising county governments on remuneration and benefits for other
public officers.

6. The Commission duly took into account the recommendations made by the CDL and on 6" June,
2022 forwarded the revised Draft Regulations to the National Assembly for consideration and
approval.

On the same date the Teachers Service Commission (TSC), Public Service Commission (PSC) and
Judicial Service Commission (3SC) wrote to the CDL asking the Committee not to table the Draft
Regulations on account of the Draft Regulations infringing on their respective mandates. This
prompted the CDL to invite SRC, TSC, PSC and JSC to a meeting on 7* June, 2022 to discuss
the issues raised.

7..On 7™ June, 2022, parties appeared before the CDL and submitted their views on the draft
regulations. The four main broad areas that parties had an issue with in the regulations were:
pension; job evaluation, and rewarding productivity and performance.

Assembly for approval and instead advised SRC to undertake a stakeholders’ validation exercise
of the regulations. The Departmental Committee further advised the SRC to table the regulations
before the 13™ Parliament.

9. Vide letter dated 9t November, 2022, the CDL invited SRC to a pre-publication scrutiny meeting
on 22" November, 2022. The Commission duly attended the meeting and made a presentation
of the Draft Regulations to the CDL.

The CDL guided the Commission to revise the definition of the terms “benefit” and “Job
Description Manual” as set out under Regulation 2 and the provisions of Regulation 21 on
rewarding productivity and performance.
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10. The Commission duly revised the Draft Regulations as guided by the CDL and resubmitted them
on 5" December, 2022 for approval and publication.

Report of the Committee

11.0n 7™ March, 2023, the Committee on Delegated Legislation prepared a Report and its
recommendations on the Draft SRC Regulations. In the said report, the Committee recommended
to the House not to approve the publication of the Draft SRC Regqulations for:

i.  failing to conduct public participation as required by the Constitution and Statutory
Instruments Act; and

ii.  contravening the provisions of the Constitution and the SRC Act.

12. From the report, the CDL invited the Parliamentary Service Commission, PSC, TSC and JSC for a
stakeholders’ engagement on Friday 24" February, 2023 to deliberate on the Draft Regulations.

The summary of the issues raised by PSC, JSC, TSC & PARLSCOM is as follows:

INSTITUTION

OBJECTION

PSC

The definition of the term “benefits” in the regulation are ultra vires for
encompassing non-financial compensation which exceeds the mandate of
SRC under Article 230 (4) of the Constitution.

The definition of the term “public body” gives SRC the power to deal directly
with Ministries, Departments, Agencies, State Corporation and Universities
all of which fall with the mandate of PSC.

Regulation 3(b) (iii) is unconstitutional to the extent that it confers SRC the
sweeping mandate to keep under review all matters relating to salaries and
remuneration for other public officers contrary to Article 230 (4) of the
Constitution.

Regulation 4 exceeds the powers and function of SRC as proved for in Article
230 (4) of the Constitution and Section 11 of the SRC Act.

Regulation 4(4) is unconstitutional to the extent that it empowers SRC to
undertake the review taking into account the applicable national budgeting
and planning cycles.

Regulation 5 is unconstitutional and ultra vires to the extent that it gives SRC
power to deal directly with public bodies to the exclusion of service
commissions responsible for reviewing terms and conditions, and are
therefore capable of dealing with the requests and recommendations of SRC.

Regulation 6 is inconsistent with the Constitution, Pensions Act, the
Retirement Benefits Act, the Public Service Superannuation Scheme Act, and
Section 11(g) of the SRC Act or vesting pension and retirement benefits to
the SRC, including setting the formula for pensions payable to public officers.
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Regulation 7(1) (g) and (j) are unconstitutional and ultra vires to the extent
that they vest job and performance evaluation on SRC and not the employer.

Regulation 8(b), empowering SRC to advise and determine the time frame
for implementing of the advice is tantamount to making the advice binding
contrary to the finding of the Supreme Court in Kenya Vision 2030 Delivery
Board and the Commission on Administrative Justice & 2 Others.

Regulation 9(16) is unconstitutional and ultra vires to the extent that they
empower the SRC to undertake job evaluation instead of the relevant service
commission.

Regulation 19(2) is unconstitutional to the extent that it provides that salary
structures for other public officers may only be reviewed on the advice of the
SRC.

Regulation 21(2) goes beyond the powers of the Commission to the extent
that it mandates public service institutions to seek prior advice of the SRC
before awarding its public officers any reward for productivity and
performance. )

Regulation 23 (3) is ultra vires to the extent that it prescribes the period of
collective bargaining agreement.

Regulation 24(1) derogates from the powers of the public service employers
to the extent that it requires public service institutions to seek prior advice
of SRC before commencement of collective bargaining negotiations.

Regulation 26(2), (3) and (4) are ultra vires for going beyond the powers of
the SRC to advise.

Regulation 28(1), (2) and 93) are contrary to the established procedure of
litigation before the judiciary.

The Draft Regulations do not provide a guide on when a service commission
responsible for public officers may seek advice from SRC, the attendant
procedure and documents.

PSC further notes that clause 4 of the said Regulations does not provide for
annual increments for State officers.

TSC

The definition of the term “benefits” in the regulation are ultra vires for
encompassing non-financial compensation which exceeds the mandate of
SRC under Article 230 (4) of the Constitution.

Regulation 3(b) (iii) is unconstitutional to the extent that it confers SRC the
sweeping mandate to keep under review all matters relating to salaries and
remuneration for other public officers contrary to Article 230 (4) of the
Constitution. )
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Regulation 6 is inconsistent with the Constitution, Pensions Act, the
Retirement Benefits Act, the Public Service Superannuation Scheme Act, and
Section 11(g) of the SRC Act or vesting pension and retirement benefits to
the SRC, including setting the formula for pensions payable to public officers.

Regulation 21(2) is contrary to Article 249 of the Constitution and should be
deleted to the extent that it seeks to unlawfully usurp the mandate of public
service employers by irregularly granting SRC the mandate to advise on
internal managerial prerogatives of public employers.

SRC did not invite TSC for public participation on the said regulations.

JsC

The Regulations contravene Articles 172(1) (b) of the Constitution that gives
JSC exclusive powers to review and make recommendations on the
conditions of service for Judges and judicial officers other than their
remuneration, and to review and make recommendations on the
remuneration and conditions of service for the staff of the judiciary.

The Draft Regulations contravene Article 249(2) of the Constitution which
provides that the Commissions and Independent Offices are subject only to
the Constitution, the law and are independent and not subject to direction
or control by any person or authority.

PARLSCOM

SRC has in the past overstepped its mandate of setting remuneration and
benefits of State officers, for instance, in the Gazette Notice dated 27t July,
2022 in which SRC purported to review and set remuneration for the
Members of the 13" Parliament before it was even constituted.

Unlike other State officers in the same scale as the Members of Parliament,
SRC does not provide for graduated salaries for Members of Parliament, with
annual increments factored in to compensate for inflation and the rising cost
of living.

SRC has arrogated upon itself the powers to regulate facilitation allowance
like claim for mileage reimbursable and per diems contrary to Article 230(4)
of the Constitution which limits the powers of SRC to setting and regularly
reviewing remuneration and benefits. The Regulation of facilitation
allowances by the SRC interferes with the responsibility of the PARLSCOM to
provide facilitation to MPS to undertake their constitutional mandate.

Whereas SRC is vested with the powers to set remuneration and benefits for
State officers, its role is merely advisory when it comes to other public
officers. It is therefore a regulatory overstep for SRC to set salaries and other
benefits for parliamentary staff who are employees of PARLSCOM.

Employers of public officers are not required to obtain approval of SRC when
setting the salaries and benefits of public officers and therefore, the Draft
Regulations are ultra vires to the extent that they seek to make it mandatory
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for the public bodies to comply with the advice it provides with regard to thé
remuneration and benefits of public bodies.

SRC’s response to the Report

13. SRC has reviewed National Assembly’s Committee on Delegated Legislation’s Report on the
consideration of the Draft SRC (remuneration and benefits for state and other public officers)
regulations, 2022 dated 8™ March, 2023 and responds as hereunder:

i. In making its recommendation to the House, the CDL observed that SRC failed
to conduct public participation as required by the Constitution and Statutory
Instruments Act.

14. SRC undertook extensive stakeholder engagement and public participation as required by the
Constitution and the Statutory Instruments Act as evidenced by the attached report marked as
Annex SRC-1. PSC, TSC and the Parliamentary Service Commission duly tendered their views ‘
on the draft regulations as per the attached letters collectively marked as Annex SRC-2.

In particular, SRC confirms that it engaged PSC, TSC, JSC and the Parliamentary Service
Commission prior to tabling the Draft Regulations and took into account the views submitted by
them. Annexed herewith and marked as Annex SRC-3 is a matrix of the views raised by these
stakeholders and how SRC addressed them.

ii. The Draft Regulations offend the Constitution and the SRC Act.

15. We humbly observe, that save for stating that the Draft Regulations contravene the Constitution
and SRC Act, the Report does not set out how the Draft Regulations offend the Constitution and
the SRC Act. It is SRC’s considered view that all the provisions of the Draft Regulations are within
the provisions of the SRC Act pursuant to which they are made, for purposes of facilitating the
better carrying into effect the provision of the SRC Act.

Conclusion

In light of the extensive public participation undertaken, the careful consideration given to
stakeholder views, and the alignment of the Draft Regulations with the provisions of the Constitution
and the SRC Act, the Salaries and Remuneration Commission, respectfully, requests the National
Assembly to reconsider its position.

SRC firmly believes that the Draft SRC (Remuneration and Benefits for State and Other Public
Officers) Regulations, 2022, as revised and resubmitted herewith, comprehensively address the
concerns raised by the Committee on Delegated Legislation and other stakeholders.

These Regulations are crucial for providing a clear and transparent framework for discharging SRC's
powers and functions. They promote faimess, accountability, and fiscal responsibility in the
management of the public wage will. Furthermore, the Regulations shall harmonize and streamline
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the processes for job evaluation, salary structuring, and performance-based rewards, ensuring
consistency and equity among public institutions.

SRC, therefore, humbly requests the National Assembly to review the revised Draft Regulations and
approve them for publication. This shall facilitate the effective discharge of SRC’s constitutional and
statutory mandate as envisaged by Article 230 of the Constitution.

Yours

Mrs. Anne R. Gitau, EBS
COMMISSION SECRETARY/CEO
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LEGAL NOTICE NO. ...,

THE SALARIES AND REMUNERATION COMMISSION
(REMUNERATION AND BENEFITS OF STATE AND OTHER
PUBLIC OFFICERS) REGULATIONS, 2022

ARRANGEMENT OF REGULATIONS

Regulation
PART I PRELIMINARY PROVISIONS
l— Short title.
2 Interpretation.
3 Object of the Regulations

PART II— SETTING, REVIEWING AND ADVISING ON
REMUNERATION AND BENEFITS OF STATE AND OTHER
PUBLIC OFFICERS

4— Review cycele.
5— Requirements and procedure [or submission of relevant information,
€] Pension.

7 Considerations during setting, review and advice on remuneration and
benefits.

8— Communication and effective date of advice.

9— Job evaluation.

10-—Conduct of job evaluation.

I I—Procedure for undertaking job evaluation.

[2—Information to be submitted by a public body for job evaluation.

[3—Review of job evaluation results,

1]
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15
16
17
18
19
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Validity of job evaluation results,

Request for clarification

Application ol Job Evaluation results.

Procedure for developimg salary structures.

Information Tor setting and review, and advise on salary structures
Validity of, and advice on, salary structures.

Guidance on implementation ol salary structures.

Recognising productivity and performance and award ol incentives.
Factors to be considered m recognising productivity and performance
Collective bargaining ncgotiation.

Procedure lor collective bargaming negotiation.
PART HI— MISCELLANEOUS PROVISIONS

Submission of request for setting, review and advice
Review of advice on remuncration and benefits.
Request for information.

Disputes relating to remuncration and benelits.
Monitormg and cvaluation.

Stakcholder consultations.
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THE SALARIES AND REMUNERATION COMMISSION ACT, 2011
(No. 10V of 2011)

IN EXERCISE of the powers conlerred by section 26 of the Salaries
and Remuneration Commission Act, 2011, the Salaries and Remuncration
Commission makes the following Regulations

THE SALARIES AND REMUNERATION COMMISSION
(REMUNERATION AND BENEFITS OF STATE AND
OTHER PUBLIC OFFICERS) REGULATIONS, 2022

PART I PRELIMINARY PROVISIONS

Short title 1. These Regulations may be cited as the Salaries and
. Remuncration Commussion  (Remuneration and Benefits of
State and other Public Officers) Regulations, 2022.

Interpretation 2. In these Regulations, unless the context otherwise
requires—

“benefit” means any financial or non-financial compensation
or allowance that is provided to a State or other public officer
which is over and above the basic or consolidated salary and
arising out of the employment of the State or other public
officer;

“Commission”™  means the  Salaries and  Remuneration
Commission established by Article 230 of the Constitution;

“Job description”™ means a standardized documentation of the
duties, responsibilities, reporting  relationships,  critical
. performance arcas and working conditions, and the minimum
qualifications, cxperience, skills and competences required to
perform a job;

“job description manual™ mcans a document conlaining
approved job descriptions;
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Cap

No 14 0l 2007

Object of the
Regulations

“job evaluation™ means a systematic and objective process ol
determinimg the worth ol a job i relation o other jobs;

“performance” means a measure of the extent ol attaiment ol
sct objectives of a public body’s goals m an cftective and
cllicient manner;

“productivity” means a measurc of cfficiency with which
inputs are translated into outpults:

“public body™ has the same meanming assigned to 1t under
scetion 3 of the Interpretation and Giencral Provisions Act.

“public officer™ has the meaning assigned to it under Article
260 of the Constitution;

“pubhic service™ has the meaning assigned to it under Article
260 of the Constitution;

“review cycle T means the period alter which salaries and
remuneration  for State and other public officers arce reviewed

for budgetmg and planning purposes;

“reward” means an incentive awarded in recognition of an
achievement of performance and productivity;

“State officer” has the meaning assigned to 1t under Article
260 of the Constitution;

“trade union™ has the meaning assigned to it under section 2
of the Labour Relations Act. 2007; and

3.(1) The objective of these Regulations is to—

(a) To facilitatc the discharge of the mandatc of the
Commission;

(b) provide tor the procedure to
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Review cycle.

Kequirements
and procedure
for subnussion
ol relevant
mlormation

(1) set and review remuneration and benefits for State
ollicers;

(1) advise on remuneration and benelits for other public
officers; and

(1) keep under review all matters relating to salaries and
remuneration of other public officers.

PART II--SETTING, REVIEWING AND ADVISING ON
REMUNERATION AND BENEFITS OF STATE AND
OTHER PUBLIC OFFICERS

4.(1) The Comnussion shall review and set remuneration and
benefits for State officers cvery four years.

(2) The Commussion  shall  review and  advise on
remuneration and benefits for other public officers cvery four
years.

(3) The Commission shall when undertaking a review under
paragraphs (1) and (2), evaluate remuneration and benefits ol
State and other public officers with a view to institute change, if
nCCCSSElI‘yA

(4) The Comnussion shall undertake the review taking into
account the applicable national budgeting and planning cycles.

(5) Despute paragraphs (1) and (2), the Commission may
undertake a special review of the remuneration and benefits of
Statec and other  public  officers to address emerging
cirecumstances and conditions.

S5.01) Whenever a review is due, the Commission shall request

for relevant mformation, from public bodies, on remuneration
and benefits for their respective State and other public officers.
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markets and trends in remuneration;

(1) comparative analysis between remuncration and benelits
for stimilar jobs within institutions in the same sector o
ensure equity and competitiveness;,

() job evaluation results as undertaken by the Commission;

() cost of living;

(1) exasting collective bargaining agreements;,

(1) achievement of performance and productivity targets;
(k) government policies and guidelines;

(1) the equitable share of revenue to county governments;
and

(m)any other relevant  factor i determmation  of
remuneration or benelfits.

(2) In this regulation “cost of living ™ means the cost of
purchasing goods and services as measured by the changes in
the Consumer Price Index as provided by the Kenya National
Burcau ol Statistics from time to time,

Communication 8 The Commission shall communicate the
and effective

date of advice
(a) set and reviewed remuneration and benelits (or State
officers indicating the effective date of implementation;

. and
(b) advice on remuneration and benelits for other public
officers indicating the cffective date of implementation.
fob evaluation. 9 “The Commission shall undertake job cvaluation covering
/
"
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jobs in public bodies m order to

(a) determine comparable and relative worth of jobs m
public bodics;

(b) determine equal pay for work of cqual value: and

(¢) ensure fairness and transparency in pay

R - g - .
Conduct of job 10.(1) The Commission  shall  undertake job  cevaluation

cvaluation ; ;
where

(a) jobs m a public body have not been evaluated by the
Commission,

(b) a public body 1s established;
(¢) a public office is estabhshed;
() a new job s established arising [rom
(1) a change in the mandate of a pubhe body; or

(1) a change m the institutional structure of a public
body: and

(¢) a change arises n the job content of a role in a public
body.

(2) A public body that meets the requirements for job
evaluation as set out under paragraph | may submit the
required information when requested by the Commission
during a scheduled job evaluation or when the public body
sceks for advice of the Commission on remuneration and
benelits.

Procedure for 11.(1) The Comnussion shall—
undertaking job
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evaluation

(@) belore undertaking o job evaluation sensitise public

bodies on the job evaluation;

(b) use an analytical, poimnt-factor based job evaluation
system that evaluates jobs using compensable factors

determined by the Comnussion;

(¢) engage the respective public bodies on job evaluation

results; and

(d) communicate the job evaluation results to the respective

" public bodies, in writing,

(2) A public body shall

(a) cnsure all the jobs in the public body are evaluated by
the Commission;

(b) establish a committee responsible for job analysis and

development of job descriptions,

—

(¢) ensure members of the Committee responsible for job
analysis and development ol job descriptions in the
public body are tramed on matters relating to job
evaluation;

(d) assess, identify and determine the jobs 1o be evaluated
by the Commission;

(¢) develop complete, accurate, approved and authenticated
job description manuals;

(N provide feedback on the job evaluation results when
communicated by the Comnussion; and
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Information to
be submmtted by
a public body
for joh
evaluation

(22) submut a request Tor review ol the job evaluation results
il dissatisfied  with the job  evaluation  resulls — as
prescribed by the Commission

(3) A public body shall align the job description referred to in
paragraph (2)(c) to the provisions ol the relevant law, where
applicable, and the approved human resource mstruments.

(4) The Commission shall, where a job description for a State
oflicer or other public officer is not submitted and where
applicable, use the information provided e the relevant law to
evaluate the job.

(5) Where a job description for a public officer 1s not
submitted. the results of the previous job evaluation shall apply.

(6) Where a public body does not provide feedback on job
evaluation results, the Commission shall proceed to conclude
the job evaluation.

(7) In tus regulation “compensable factor™ means a job
attribute used to provide a basis for determining the worth of a
job 1 relation to other jobs,

12.(1) A public body that meets the requirements for job
evaluation as set out under regulation 10 shall submit to the

Commission information relating to jobs within the public body
for the purposes of job evaluation.

(2) The information to be provided m paragraph (1) shall
include

(a)the approved mmstitutional structure,

(bythe approved staff establishment;

10
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(c) the approved carcer progression guidelines or schemes
ol service;

(d) a list of jobs in the public body indicating current grades
or levels;

(¢) the complete, accurate, approved and signed-off job
description manual presented in a format as prescribed

by the Commission; and

(1) any other mformation that may be relevant for the job

evaluation.
Reyew.ol job 13.(1) A public body, State officer or other public officer
valuation . - . . T .
- s dissatisficd with job evaluation results may, withm forty days

from the date of communication of the job evaluation results,
request for the review ol the results in accordance with this
regulation.

(2) A public body that is dhssatisficd with the job evaluation
results shall submit to the Commission a request for the review
of the job evaluation results, in writing, set out the grounds for
review and attach supporting documents.

(3) A State or other public officer 1s dissatisficd with the job
cvaluation results, may upon communication of the job
evaluation results—

(a) submit their grounds for review to the public body; and
(b) the public body shall, if satisfied that the grounds have
mertt, submit to the Commussion a request for review,

the grounds for review and supporting documents.

(4) Where the Commission requests, in writing, for additional
mformation relating 1o a request for a review of job evaluation

11
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Valichty ol jab
evaluation

resulls

Request fm
clantication

Apphication of
lob Evaluation
resulls

results, a public body shall provide the information withi
twenly days from the date ol receipt ol the request.

(5) Where the Comnussion does not receive  additional
mformation relating to a request for the review of job
cvaluation results within the stipulated time, the Commission
may

(a) extend the_tme for submission of the required
information; or aa

(b) make any other deternmination as the Commuission may
considers Mt

(6) The Commission may review job evaluation results where
new material mformation or significant changes in the job
content are submitted to the Commuission

(7) The Commission shall review job evaluation results
within Nilty-Tfive working days (rom the date of receipt of all the
required documents in support ol a request for review.

(8) Nothing in this regulation shall preclude any public body,

State  officer or other public officer from engaging the
Comnussion further on job evaluation results

14. Job evaluation results shall remain vahid untl the job 1s re-
evaluated by the Commussion.

15. A public body may request for clarification from the
Commission on job evaluation results and the implementation

ol job evaluation results.

16. The Commission shall use job cvaluation resulls, among
other lactors set out i regulation 7. to
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I'rocedure for
developimg
salary
structures

Information fo
setting and
review, and
advise on
salary
structures,

(a) set and review remuneration and benefits for a State
officer; and

(b) advise on the remuncration and benefits for other public
olhcers.

17.(1) The Comnussion shall-

(a) develop and set salary structures for State officers; and
(b) advisc on the salary structures for other public officers.

(2) The Commission, shall. before developing and setting
salary structures for State officers or advising on salary
structures under paragraph—

(a) conduct comparative surveys on labour markets and
trends in remuncration o determine the relativity of
remuneration of public service in relation to the market
trends; and

(b) subject the outcome ol the comparative surveys on
labour markets and trends i remuneration to  the
principles and factors sct out in regulation 7.

18.(1) A public body shall upon request by the Commission
provide such information on remuneration and benefits as may
be required by the Commission to cnable the Commission set
and review salary structures for State officers; and advise on
salary structures for other public officers.

(2) The Commission may, notwithstanding failure by a
public body to submit the required information in accordance

with paragraph (1),

(a) set salary structures for State oflicers; and

13
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performance
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eentives

Iactors 1o be
considered i
recognising,
productivity
and
performance

(b) advise on the salary structures for other public oflicers.

19.(1) The salary structures set for State officers shall remam
m place until reviewed by the Commission.

(2) The salary structures lor other public officers may only be
reviewed on the advice ol the Commission.

o
20. A public body may request for guidance f(rom  the
Commission on implementation of

(a) the set and reviewed salary structures for State officers;
or

(b) the advice on s salary structures for other public
ollicers,

21.(1) A public body may cstabhsh a financial reward and
cash award scheme based on productivity and performance
management frameworks or meentive schemes established by
the public body mn accordance with existing laws, regulations,
government policies and guidelines.

(2) A public body shall scek the advice of the Commission

on proposed financial rewards  or cash  awards  before

establishing a financial reward or cash award scheme.
22. The Commission shall, i recognising productivity and

performance, be guided by the following factors

(a) achievement of productivity and performance targets as
set by the public body;

b the capacity of a public body to afford the cost of
| Y ] b
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Procedure for
collective
argaming
negotiation

proposed reward;

(¢) the ability ol a public body to sustain payment ol the
reward; and

(d) government policics and guidelines.
23.(1) The Comnussion shall, pursuant to section 11 of the
Act, advise public bodics on the remunerative and benefit items

payable out of public funds m collective bargaining negotiation.

(2) Collective bargaining negotiation between a public body
and a trade union shall cover a four-year cycle.

24.(1) A public body with a rccognition agreement with a
trade union shall scck the advice of the Commission on
remuneration and bencelits items payable out of public funds
before the commencement of collective bargaining negotiation.

(2) A public body shall provide the following information
required for provision ol advice on collective bargaining

negotiation:

(a) any trade union  proposals  and  management
recommendations;

(b} the public body's financial performance;
(c) the budget allocation:,

(d) the approved salary structure and staff establishment;
and

(¢) any other mformation that may be required by the
Commission.

(3) The Commission shall, upon receipt of a request for

15
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Subimssion of
request for
sctling, revicw
and advice

Review of
advice on
remuneration
and benefits,

advice, provide the public body with advice on  the
remuncrative and benelits items payable out of pubhc Tunds for
purposes ol collective  bargaining  negotiation, taking  nto
account the principles and factors set out i regulation 7.

(4) A public body shall undertake negotiation bascd on the
advice ol the Comnussion.

(5) Upon conclusion of colleetive bargaming negotiation, the
public body shall request the Commission for clearance ol the
draft  collective  bargaiming  agreement to  facilitate s
registration at the Employment and Labour Relations Court

PART HI--MISCELLANEOUS PROVISIONS

25. The Commission may, al any time, upon the request ol a
public body. m writing,

(a) set and review the remuneration and benelus ol the
State officers serving in the public body: o

(b) advise on the remuneration and benelits ol the other
public officers serving in the public body.

26.(1) The advice ol the Commission, 1 rclation (o the
remuneration and beneflits of all other public officers shall only

be reviewed by the Commission.

(2) A public body shall scek for the review of the advice of
the Comnussion m writing,

(3) The Comnussion may review its advice upon receipt of
new material information or justification not previously placed
before it provided that such review shall take into account the

principles and lactors set out in regulation 7.

(4) The advice of the Commission once reviewed supersedes

16
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relating to
remuneration

and benclits

Monttormyg and

cevaluation

any prior advice.

27.(1) Pursuant to section 13(1)(a) ol the Act, the Commaission
may, request a public body to provide such information as may
be relevant.

(2y A public body shall, upon receipt of the request in
paragraph (1), provide the information to the Commussion in the
manncr specified by the Commussion in the request.

28.(1) The Commussion shall encourage the use of alternative
dispute resolution mechanisms in any disputes relating 1o
remuncration or benelits for State and other public officers.

2) A public body shall noufy the Commission ol any
dispute relatimg to remuneration or benefits for its State or other
public officers.

(3) A public body shall, where the Commission 1s not a party
to a dispute, notify the Commussion of any court proceedings
relating to the remuneration and benefits of its State or other
public officers within fourteen days of commencement of the
suit or service ol pleadings.

29.(1) The Commission may monitor and evaluate (he
implementation of its set remuneration and benefits for State
officers or advice on remuncration and benefits for other public
officers to

(a) assess effectiveness i the implementation of the set or
reviewed remuneration and benefits of State officers and
advice on remuncration and benefits for other public

officers.

(b) identify challenges in the implementation of paragraph
(a) above; and
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(¢) mn haison with public bodies, identify remedics. where
appropriate, [or continuous improvement.

(2) The Commission shall  sensitize pubhic bodies on
implementation of the

(a) set and reviewed remuneration and benelits for Stale
officers; and

(b) advicd on r@muneration and benefits Tor other public
ollicers

Stakeholder 30. The Comnussion shall m the course ol discharzimg s

consultation. : ;
mandate undertake consultattons with its stakcholders.

Made on the .

LYN CHEROP MENGICH,
Chairperson,
Sualaries and Remuneration Conmnission.
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SCHEDULE

EXPLANATORY MEMORANDUM TO
THE SALARIES AND REMUNERATION COMMISSION (REMUNERATION AND
BENEFITS OF STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022

PARTI

Name of the Statutory Instrument:
The Salaries and Remuneration Commission (Remuneration and Benefits of State
and Other Public Officers) Requlations, 2022

Name of the Parent Act:
Salaries and Remuneration Commission Act, 2011

Enacted Pursuant:
Section 26 of the Salaries and Remuneration Commission Act, 2011

Name of the State Organ:
Salaries and Remuneration Commission

PART II

1. Purpose of the Statutory Instrument

The Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Requlations, 2022 are made by the Salaries and Remuneration
Commission pursuant to section 26 of the Salaries and Remuneration Commission Act.
The general purpose of the Regulations is to facilitate the discharge of the mandate of
the Commission. Specifically, the Regulations are intended to—

(a) provide for the procedure to—

(i) set and review remuneration and benefits for State officers;
20 |
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(i) advise on remuneration and benefits for other public officers;

(iii) keep under review all matters relating to salaries and remuneration of
other public officers;

(iv) undertake job evaluation;

(v) set and advise on salary structures for State and other public officers;
(vi) reward productivity and performance;

(vii)advise public bodies on collective bargaining negotiation; and

(viiymonitor and evaluate the implementation of set remuneration and
benefits of State officers or advice on remuneration and benefits for other
public officers.

2.Legislative Context

The Constitution of Kenya, 2010, under Article 230(4), mandates the Salaries and
Remuneration Commission (SRC) to set and regularly review the remuneration and
benefits of all State Officers and advice the National and County Governments on the
remuneration and benefits of all other public officers. In discharging its functions, the
SRC is guided by the principles set out in Article 230(5) of the Constitution and Section

12(1) of the Salaries and Remuneration Commission (SRC) Act. The principles include:

(a)the need to ensure that the total public compensation bill is fiscally

sustainable;

(b)the need to ensure that the public services are able to attract and

retain the skills required to execute their functions;
(c) the need to recognise productivity and performance;
(d) transparency and fairness; and

(e) Equal remuneration to persons for work of equal value.

21|
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Further, Section 11 of the SRC Act provides for additional powers and functions for SRC.
These are, inter alia:

(a)  inquire into and advise on the salaries and remuneration to be paid out of
public funds;

(b)  keep under review all matters relating to the salaries and remuneration of
public officers; and

(€) determine -¢he- cycle of- salaries and remuneration review upon which
Parliament may allocate adequate funds for implementation.

Prior to establishment of SRC, wage awards were granted to sub-sectors of the public
service without regard to their implications on the other sectors of the public service,
macro-economic stability and external competiveness, effectiveness and service delivery
and affordability of such award. To address these challenges and ensure fair and
transparent harmonization of public service salaries and value for money, the
constitution established the SRC, with the intention of upholding the principles of public
finance and fiscal responsibility, the budgetary process and the complexity of salaries
and benefits determination for public officers.

The Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Regulations, 2022 seek to facilitate the achievement of fiscally
sustainable, transparent and fair, and harmonized pay in the public service by:

1. aligning the cycle of determination and review of salaries and remuneration for
State and other public officers to the national budgeting and planning cycles;

2. setting out the principles and factors to be considered during setting, review and
advise on remuneration and benefits for State and other public officers;

3. setting out procedures for conduct of job evaluation for purposes of determining
the comparable and relative worth of jobs;

4. setting out the factors to be considered in rewarding productivity and
performance in the public service; and

5. setting out the procedure for obtaining the advice of SRC on the remunerative
and benefit items payable out of public funds in collective bargaining negotiation.

3. Policy Background

22|
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The policy objective of the Salaries and Remuneration Commission Act, 2011 is to make
further provision as to the functions and powers of the Salaries and Remuneration
Commission, the qualifications and procedures for the appointment of the chairperson
and members of the Commission and for connected purposes.

The Constitution of Kenya 2010 and the Salaries and Remuneration Commission Act,
2011 provide, inter alia, for the powers and functions of the Salaries and Remuneration
Commission. The Requlations provide /nter alia the procedure for:

(a) setting and reviewing remuneration and benefits for State officers;
(b) advising on remuneration and benefits for other public officers;

(c) keeping under review all matters relating to salaries and remuneration of
other public officers;

(d) undertaking job evaluation and

(e) obtaining the advice of the Commission on remuneration and benefits for
public officers.

4. Consultation Outcome

The Salaries and Remuneration Commission engaged a wide range of stakeholders
between 28" February and 4" March, 2022 and on 10" March, 2022. This was done
through sensitisation sessions and involved Ministries, Departments, and agencies,
State Corporations Advisory Committee constitutional commissions and independent
offices, county governments, Council of Governors, IGRTC, Law Society of Kenya,
Association of Professional Societies in East Africa, Office of the Attorney General and
Department of Justice, Kenya Law Reform Commission, the Federation of Kenya
Employers, Central Organization of Trade Unions, among others.

Further, the Commission invited written submissions from stakeholders and the general

public, vide newspaper advertisements in Daily Nation and Standard newspapers, which
ran on 22nd February, 2022.

23 |
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All the stakeholders consulted supported the draft regulations and made commerits and
proposals, some of which were incorporated into the draft.

The proposed improvements included proposals to clearly set out Salaries and
Remuneration Commission’s mandate with respect to state and other public officers and
provide that the Commission shall in accordance with article 230 (4) of the Constitution
set the remuneration and benefits for State officers and advise the national and county
governments on the remuneration and benefits of other public officers.

] - - - : *s . pro i . sz AT T . N
Proposals™ to clarify the purpose of conducting job evaldation and resultant job
evaluation grading structures, were also received and incorporated into the draft.

Further, the Commission received and adopted a proposal to incorporate equitable
share of revenue to counties as a factor for consideration in advising county
governments on remuneration and benefits for other public officers.

In addition, a number of stakeholders submitted views on the provisions relating to
pensions. The Commission considered the views and amended the draft regulations
appropriately, in particular to take into account the statutory and institutional
framework on pensions in Kenya.

5. Guidance

The Salaries and Remuneration Commission will carry out sensitization forums and
create awareness of the instrument to the users and implementing institutions. The
instrument will also be uploaded in the Commission’s website.

6. Impact

This statutory instrument does not impose costs on any community or part of a
community and therefore does require a regulatory impact statement.

7. Monitoring and Review

The Salaries and Remuneration shall monitor the implementation of these requlations
on a continuous basis so as to identify the need for any future changes.

8. Contact

24 |
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The Commission Secretary,

Salaries and Remuneration Commission,
P.O. Box 4362 1- 00100, Narrob

Tel No.(020) 2710065/ 81, 0794587903
Emailr nt. 0
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REPHRE I o iy
OFFICE OF THE AT HORNEY (i R
DCPARTMEMT OF Jt

e

AGH.DD/63SI212 TF

The Camnussion Secretary/CEQ,
Salaries and Remunaration Commission,
" Floar, Williamson House,

A" Ngeng' Avenue,

P.0O. Box 13126-20100.

NATROBIL

RE: REQUEST FOR TECHNICAL ASSISTANCE 1N DRAFTING OF SALARIES
AND REMUNERATION COMMISSION (REMUNERATION AND BENEFITS
OF STATE ANE PUBLIC G¥FICERS) REGULATIONS

AN

Reference 15 made o your letter Retl no. SRC/ADM/ISIS)) dated the 26% April. 2022,
forwarding draftiy mstrucriens in the forn ol the draft Salaries and Reinuncration
Commission {Remuneracon and Benetits of State and Public Officers) Regulations, 2022 [or
vur ceview and Hnalization.

Enciosed herowith please find a reviseo copy of the Salaries and Remuneration Cominissicn
(Remuncration and Benefits of State and Public Officers) Regulations. 2022, that we have
revised i consuhation with a team from the Cammission led by Mr. Sitienei. We ieauest dhe
Comemassion 1o seratinize the draflt and et us hove s commenis. if ane. and fariher
wistructions o facititate finalizarion of the Reguiations.

A i |
-_L{g:—/"‘j LA ALl
CATHERINE DOHANDA,

oid

For: Attorney-Cencead, B
AR ELTSTRUREEIL S SR £
Cony ie: Hon, P oliners Karivki, G o if

- HL € Lpmtnon)
NVir. Kennedy Cgero, CRS
Solictior “aenerai

VLN Nzioks (Mg )
iChief Pariiamentary Connsel

S L I Ne ARG L B e
MBE, XENVA, WEL A28 3 TS LANS

wremap o e WEOSITE way

BETANNR M) GG i
C-OPERATIVG AWK S0, 81 Wag 1) SELT ASIE OVESS 1) g SALST Sab 200, = gapaheR g TEL Mo 232065 S1a004;

LU HETO o VLHRTE oy T
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18. Coalition of Trade Unions (COTU);

19. Intergovernmental Budget and Economic Council (IBEC);
20. Teachers Service Commission (TSC);

21. Council of Governors (COG) ;

22,
23.

Kenya Defence Forces; and

Development.

Ministry of East African Community and Regional

Table 1 shows the distribution of the written submissions received from stakeholders and the public per communication medium.
Table 1: Distribution of Stakeholder written submissions per medium of communication

Communication Medium . Number
- Email/postal address 23 ]
' Social Media 28

Total | 52

Table 2: General feedback from stakeholders and the public on Draft Salaries and Remuneration Commission (Remuneration and

Benefits of State and Other Public Officers) Regulations, 2022.

Table 2: General Comments and Inputs from Stakeholders

#

. General Stakeholder Feedback

Observations by SRC

Response/Action by SRC

; 1

a) State Corporations Advisory Committee (SCAC)

SRC is seeking to expand its mandate outside of the constitutional remits.
SRC function as regards public officers is to “advise” on remuneration and

| benefits, and not to set said remuneration and benefits. The power to set is

| only in relation to State officers. The logic to distinguish between “setting”
and “advising” for State and public officers respectively, was to address the
mischief of State officers varying their terms indiscriminately, with this pursuit

| not targeted at public officers, whose pay was already regulated. If the
Constitution intended to require SRC's advice to be binding, it would have
specifically indicated so.

| clearly outline the Commission’'s mandate
with respect to State and other public
- officers.

Prior to establishment of SRC, wage awards
were granted to sub-sectors of the public

service without regard to their implications |

on the other sectors of the public service,
| macro-economic  stability and external
competiveness, effectiveness and service
delivery and affordability of such award. To
address these challenges and ensure fair and
| transparent harmonization of public service

(a)

There is need to have the draft Regulations | The draft regulations have been
revised to clearly distinguish the
mandate of SRC.in relation to;

setting © and regularly
reviewing the
remuneration and
benefits for State
officers;

advising: the national

and county governments |

on the remuneration and
benefits of other public
officers; and
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General Stakeholder Feedback | Observations by SRC Response/Action by SRC
| SCAC opposes the SRC's proposal to intervene in the process of rewards for | Article 230 (5) of the Constitution as read :

productivity and performance as will be applicable to state corporations. The  with section 11 of the SRC Act requires SRC The  draft 'regulation on |

National Treasury, as ultimate government owner of the state corporation | to recognize productivity and performance in | réwarding  productivity  and
asset, is currently the prescribed agency to determine rewards and sanctions | discharging her mandate. performance has been revised

for state corporations with the advice of SCAC. This role is perfectly aligned, | The purpose of the draft regulation is | | appropriately.
| as the National Treasury sits on the Boards of all state corporations, and has | tharefore to provide a framework and |
dlrect line of site on the performance thereof. Secondly, it is the public body | procedure for rewarding performance and |
| with the broad spectrum on fiscal management. Legal Notice No. 94 of 2004 | productivity in the entire public service. :
defines the mechanisms for which productivity and equally, sanction is to be |
| effected. An externalized process where SRC is to make such determinations
i irrational, and solely focused on one ambit of performance. This is an | Further, The Public Service Commission
| employer role. Regulations on its implementation exist. - (Performance Management ) Regulations,
| 2021, with regard to rewards provides as |
follows;
42(3)(a) Where a public body establishes .
2 financial reward scheme, the public ‘
| body shall, first seek the advice of SRC for
| the proposed financial rewards. |
i 46(2) the PSC shall seek the advice of |
SRC where PSC intends to award cash |
prices under the award scheme.
29 |
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General Stakeholder Feedback

Observations by SRC

' ﬁfesgonse/Action by SRC

T'SRC ought to be guided by the Attorney General's legal opinion of no.
AG/CONF/2/C/107 VOL.1 dated 17th December 2012 titled "Further Legal

Opinion on Salaries and Remuneration Commission Mandate over State |

| Corporations" and an advisory opinion of the Attorney General dated 21st
| August 2014 on the "Powers and Functions of the Public Service Commission
| over State Corporations and Other State Organs”.

The mandate of SRC over State Corporations is now settled vide judgments
| of the High Court in Chemelil Sugar Company Itd & Others —vs- Kenya
Union of Sugar Plantation and Allied workers & 2 others and NHIF —
vs- KUCFAW. In both cases, the Courts held that SRC is only mandated to
set the salaries and remuneration of State officers but when it comes to other
public officers, SRC's role is advisory and SRC would therefore be acting in
| excess of jurisdiction if it were to purport to fix or set salaries for public

officers.

The Supreme Court in Kenya Vision 2030 Delivery Board v Commission on

Administrative Justice (CA]) & 2 others (2021) gave guidelines on how

constitutional commissions giving advice or recommendations to public bodies
| are to be guided, to avoid unnecessary conflicts.

We have considered the authorities cited by
SCAC and note that the issue of whether
SRC can exercise her mandate over state
corporations has attracted different
interpretation by the Courts. For instance
the cases of Kenya Union of Domestic
Hotels Education and Allied Workers

1N

The draft regulation has been
' amended in  line with the
' provisions of the Constitution
and the SRC Act.

The provision on the effect of
SRC's advice has been revised.

' (Kudheiha Workers) vs Salaries and

Remuneration Commission (2014)
eKLR znd National Union of Water and
Sewerage Employees vs Mathira Water
and Sanitation Company Litd and
Others, 1ist Interested Party — The Hon.
Attorney General, 2nd Interested Party
Salaries and Remuneration
Commission tnhe Courts held that the
drafters of the Constitution intended that the
values and principles of public service should
govern not just employees of state organs

but also those of state corporations and as |
' such state corporations are subject to the
mandate of SRC.

SRC notes that one of the cases cited:
NHIF —vs- KUCFAW is pending before the
Court of Appeal.

| SRC can undertake any reviews or job evaluation exercises to establish the
obtaining status on the remuneration and benefits in the public service for
the purpose of setting/advice as appropriate. However, the resulitant advisory
from such reviews should be issued once for predictability purposes,
encompassing a class of standardized jobs, and channeled to the respective
National and County Governments focal points for consideration. Specifically,
in the case of National Government, such advisory could only be ideally
| directed to:

The issue of communication has been
addressed administratively.

SRC has retained the provisions
of the draft reguiation.
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General Stakeholder Feedback

Observations by SRC

Response/Action by SRC

' use of fuel by public service officers needs a carefully nuanced bodies and determination of staff production
standardization. At the moment the variance is too large and since they are beyond the mandate of the

unilateral and with hardly any justification.

Commission under Article 230 (4) of the
Constitution and SRC Act.

The views on over-standardization negate |

the principle of equal remuneration for work
of equal value as set out under Section 12 of

equal remuneration for work of equal value
by:

1. undertaking job evaluation to
ascertain the relative worth of a job;

‘ 2. setting and advising on salary
structures applicable across the
public service. The salary structures
are progressively harmoenized subject
to the principles of affordability and
fiscal sustainability through
| harmonization.

the SRC Act. SRC upholds the principle of |
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General Stakeholder Feedback

~ Observations by SRC

Response/Action by SRC

|

| It further stated that the role of County Governments on pension matters is |
| anchored under Article 235 of the Constitution and section 56 of the County
| Government Act both which recognizes County Governments as employers
| within their respective counties thus they have the authority to determine
| pension arrangements for their employees as exclusive county governments

Government policies relating thereto”

functions

13.

Association of Professional Societies in East Africa (APSEA)

| The Association considers the need to establish:

1.
| 2.

| 3.

Whether the regulations comply with the Statutory Instruments, Act,

2013.

Whether the Commission conducted a Regulatory Impact Assessment

under the Statutory Instruments Act.

Whether the draft regulations were submitted to Parliament for approval

first as stated in Section 26 (2) of the SRC Act.

' The draft regulations are still in drafting | SRC considered the views and
| stage and the commission intends to comply | proposals from ‘the Association

with procedures as set under the Statutory
Instrument Act, 2013.

Section & of the Statutory Instruments Act
provides that if a proposed statutory
instrument is likely to impose significant
costs on the community or a part of the
community, the regulation making authority
shall, prior to making the statutory
instrument, prepare & regulatory impact
statement about the instrument.

In this case the proposed SRC regulations
does not impose any financial costs on the
community or part of the community and
there as such SRC shall not undertake any
Regulatory Impact Assessment as per the
provision of Section 6 of the SIA.

of Professional Societies in East

Africa and shall comply with the

provisions of the Statutory
! Instruments Act.

11.

- Stephen Wambua

The area we are working in is very hostile and hard stricken. Its unfair to
have our counterparts from the TSC being given hardship allowances while
| we others in the Public service are not considered. Where is the problem?

| Kindly consider our fate.

The comment by Stephen Wambua is one of
the items SRC considers in review of
allowances and benefits.

An inter-agency team comprising of
MPSGCS&SP  and SRC is  currently
undertaking a study on hardship areas which

A study to inform review of

hardship allowance is ongoing.

' SRC has retained the provisions |

of the draft regulation.
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Salary review is long due, government should increase the salaries of civil
servants, Thank you!

# General Stakeholder Feedback Observations by SRC ____Response/Action by SRC
' | will inform review of hardship allowance. ! T
| | |
12 Bernard Otieno ' The comment by Bernard Otieno is beyond .
There is a massive salary days especially in Homa bay county. Workers | the scope and objectives of these | .
| promotion from one Job group to another isn't followed in Homabay County. | regulations. .
| Case scenario - A worker given promotion letter in 2019 but hasn't been | ; f
effected on the payslip in 2022. A disaster to the worker proi‘essiar\ai;| | ;
| development. ‘ ! \
What to do: | ' ‘
. Do a follow up on the county Government of Homabay to find out why:
| @) There is a salary delay to works;
; i The county Government of Homabay finds it difficult to effect |
[ promations on the workers’ pay slips; and - '
| Make necessary recommendations to the counties to streamline these. ;
13. | Gabriel Mecheo ' The comment by Gabriel Mecheo is one of | A study to inform review of ‘
| Dl review our salary house allowance commute even basic as compared to ‘ the items SRC shall consider in review of | house allowance is ongoing.
| other ours is to low we cannot afford to pay even rent...and food travel to | allowances and benefits as part of the 3™ ,
work ...Job group " E" plz and above plz consider us | remuneration review cycle 2021/22 - | SRC has FEtalﬂed the provisions |
! | 2024/25. . of the draft regulation. :
j ! SRC is currently undertaking a study on
! | house rent across the country which will
. ' | inform review of house allowance.
i 14, Mutwiri The comment by Mutwiri is one of the items | A study to inform review of
Why do some employees get hardship allowance while as others don't get | SRC considers in review of allowances and hardship allowarice is ongoing. '
| and both serving in the same area but different ministry. TSC teachers get | benefits, .
but interior don't in Igembe North Sub-county? An inter-agency team comprising of :
‘ MPSGCS&SP  and SRC is  currently .
undertaking a study on hardship areas which ’
will inform review of hardship allowance.
1.5. Hassan Mohamed Ahmed | The comment is one of the items SRC shall | The Commission shall advise on |

\ consider as part of the 3™ remuneration | salary structures under the thi g ‘
| remuneration review cycie upon |

} review cycle 2021/22 — 2024/25,

‘ the lapse of the freeze period,
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General Stakeholder Feedback

Observations by SRC

Response/Action by SRC

(a) Unravel weaknesses in the law and suggest amendments;
(b} Amend county budget process and approval bureaucracy
(c) stoexclude wages vote; and

(d}' Removal of incompetent county employees attached to finance and
payroll department.
The other issues [ want SRC to take up seriously are;

1. Hardship allowance to Suba region of Homabay county and other listed |
regions; and
2. Harmonisation of house allowance to civil servants.

- 38.

Patrick Otiende Abondo

In the last review of salaries Enrolled nurses were only added one job group
for progression (up to L) while KRNs were awarded up top 4 job groups,
please do something we are demotivated, you could have given us even up
to March.

SRC has advised on salaries and allowances
for nealth workers.

30,

Jared Odhiambo Onyango
As Clinical Officers, we need enhanced risk allowance. As the gatekeepers

| and first in contact with any patient before they are diagnosed and admitted,

we meet them and find the diagnosis. The rest only deals with something
that is already known and are able to adjust their PPEs accordingly. Thanks

Table 3 presents specific comments and feedback from stakenolders.

. . Page 49 of 302

SRC has advised on salaries and allowances
for health workers.
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Table 3: Input from Stakeholders, observation and recommendations to the Commission on specific clauses of the Draft
Salaries and Remuneration Commission (Remuneration and Benefits of State and Other Public Officers) Regulations, 2022

RESPONSE/ACTION BY

PROVISION I STAKEHOLDER FEEDBACK - OBSERVATIONS BY SRC SRC '
Enabling clause - Parlscom | The enabling clause should be | Adopt the proposal by
IN EXERCISE of the powers conferred by 1 aligned to the provisions of & Parliament. Enabling clause

section 26 of the Salaries and
Remuneration Commission Act, 2011, the
Chairperson of the Salaries  and
Remuneration Commission makes the

following Regulations—

“The draft Regulations are made pursuant to section 26
of the Salaries and Remuneration Commission Act, (No.
10 of 2011) which provides that-

(1) The Commission may make regulations generally for
the better carrying into effect of any
provisions of this Act.;
(2) The power to make Regulations shall be exercised |
only after a draft of the proposed
Regulations has been approved by the National
Assembly.” ‘
Proposal
| The enactment clause should be re-done to conform to
section 26 of the Salaries and '
Remuneration Commission Act, and sections 13(a) and
(h) of the Statutory Instruments Act. The power to make
Regulations is granted to the Salaries and Remuneration
Commission AND NOT the “Chairperson” whose role is to
sign the Regulations. This is a drafting and policy error
that ought to be corrected.

2,

| Pursuant to section 26(2) of the Salaries and
Remuneration Commission Act, the draft Regulations can
only be published after a draft of the proposed |
Reguilations has been approved by the National Assembly
The Regulations refer to the word “Commission”
severally in the text/body.
Proposal
The enactment clause should therefore indicate that the

Regulations are made by the Salaries and Remuneration |
i Commission after approval by the National Assembly. |

Section 26 (1) and (2) of the
SRC Act as well as section 13
(@) and fh) of the Statutory
Instruments Act.

should now read:

IN EXERCISE of the powers
conferred by section 26 of the
Salaries and Remuneration
Commission Act, 2011, the
Commission makes the
following regulations.

' CRA
It is not the chairperson's task to make regulations rather
| It 1s the work of the commission as a whole.

The enabling clause should be

aligned to.the provisions of

Section 26 (1) and (2) of the

Adopt the proposal by CRA.

Page 50 of 302
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PROVISION \ STAKEHOLDER FEEDBACK

. OBSERVATIONS BY SRC

1

RESPONSE/ACTION BY
SRC

State officers; and b) advise
the national. and county
governments with regard to
other public officers.

There exist 13 legal framework
that guide provision of pension
in the public service. The laws
and regulations provide

varying retirement benefits for |

| the different state officers and
other public officers which has
led to inequities.

| Public Service Superannuation
Scheme Act, 2012 defines
“contribution™ to mean the
amount payable by a member

requiarly review with regard to |

and by the Government into |

the Scheqe; ¢
o

by the RBA.

description” means & standardized | -
documentation of the duties, responsibilities, |
reporting relationships, critical performance |
areas and working conditions , and tne
minimum qualifications, experience, skills and
competences reguired to perform a job; |

“job

4

“job description manual” means a document |
containing approved job descriptions; |

| Public Service Commission
The interpretation of "job evaluation” violates the
mandate of PSC under Article 234(2(a) (i) of the
| Constitution as read together with Section 27 of the
j Public Service Commission Act, 2017.
‘ Proposal

“job evaluation” means a systematic and objective
- process of determining the worth of a job in relation

to other jobs for purposes of establishing a rational
grading structure;

"Job Ewvaluation" should be interpreted to mean a
systematic and objective process of determining the

Article 234 (2) (a) (i)
| empowers the Public Service
Commission to establish and
abolish offices in the public
service

Article 252 (1) (c) empowers

The draft regulation Dbe
amended to clarify the
purpose of job evaluation and
resultant JE grading
structure, without
contradicting the provisions of |

. Page 53 nf 302 .

52 ]



PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC

worth of a job in relation to other jobs;

Constitutional Commissions
and Independent Officers to

| recruit their own staff.
0

The apove provisions,
empowers. employing
institutions to establish offices
and consequently organization

structures, The organization |

structure ,defines a specific
hierarchy & within an
organization and therefore the
grading.

The Draft SRC Regulation’s
definition of JE indicates its
| purpose as to establishment of
a rationalpgrading structure.
Regulatiorls 11 (¢) highlights

that one ‘gf the reason for |

conducting 3E is to rationalize

structures ,, in  the public
service.

Whereas . the  regulations
provide for grading of jobs
pursuant ®o job evaluation
results ~‘for  purpose  of
setting/advising on the
appropriatg salary structures,

| purpose of job evaluation and

should be incorporated.

| Establishment  of grading

resultant JE grading structure

and harmonize job grading‘

amendment to highlight to |

the Constitution.

Page 54 of 302
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PROVISION

. STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY |
SRC

|
|

structures. is vested on the
employing . institutions
provided by the Constitution.

JE should be defined within
the context of Article 230 (4)
i of the constitution, that is; for

ES‘

purpose ofssetting/advising on |

the remunﬁratlon and benefits
public

Pension

| NPSC

| Consider the definition of pension as part of
remuneration to be paid at exit from service giving effect

| to the function of the SRC to set and/or review pension

| to State Officers and Public Officers respectively.

B .
la generi¢ term and
common _parlance definition
suffices.

There exigh13 legal framework
that guidefprovision of pension
in the publi¢ service. The laws
‘and  re@ylations  provide
varying refifement benefits for
the differefit state officers and

for stategand other
officers. g
Pension is & benefit. Pension is |

its |

| other public officers which has |

led to ineqﬁities.

SRC to consider revising the
regulation to include liaising
with the Retirement Benefits
Authority: and the National
Treasury to ensure all public
service retirement schemes
are regulated and supervised
by the RBA.

“performance” means a measure of the extent of
attainment of set objectives of a public service
institution’s goals in an effective and efficient
manner;

County Assembly of Makueni
| Proposes the inclusion of “work environment” in defining
productivity and states that work environment is a key
| factor in performance.
[

| Performance is a measure of

the extentzof attainment of set
| objectivessof a public service
institution’s goals in  an
effective and efficient manner
and work ‘environment is not
part of the' measure.

Adopt the provision of the

 draft regulations.

' County Assembly of Makueni

| Productivity is 2 measure of

Adopt 'the provision of the"

“productivity” means a measure of efficiency with = Proposes the insertion of the word “set process” efficiency with which inputs draft regulations.
which inputs are translated into outputs; * immediately after the word “outputs are translated into outputs. Set
| | process is not part of the
| measure.
54
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC I

| The proposed insertion would
| reduce clarity on the definition.

“public office” has the meaning assigned to it under !

Article 260 of the Constitution;

'

. |

"public officer” has the meaning assigned to it under
Article 260 of the Constitution;

| KIPPRA

The term “other public officer” has been extensively used
in the Regulations. However, there is no clear definition
to the term. The Constitution under Article 260 only
defines a “public officer”. It would be important to clearly
define the term based on the context of use or adhere to
the term “public officer” as it is clearly defined.

| The qualification “other” s
| used at article 230 (4) (b) of
the Constitution for purposes
of setting put the mandate of
SRC with respect to the

tate and public officers. Note
that State officers are also
public officers by dint of Article
260 of the Constitution.

remuneration and benefits of |

| Adopt the provision in the
regulation but cite the
explanation when referring to
the stakeholders.

"public service” has the meaning assigned to it
under Article 260 of the Constitution;

'

“public service institution” means a State organ, a |

public office, a state corporation, national or
county government entity and includes any
institution in the public service established by
law;

SCAC

| The current case law position is that state corporations
do not fall within the meaning of “public service” as
relates to the functions of the Salaries and Remuneration

[ Commission.

Constitutiopal Petition 331 of
2016 referred to by SCAC has
been stayed by the Court of
| Appeal.

Substitute the term “Public
Service - Institution”  with
“employing Public Service |
; Institution”.

|

| The use of the term State
organ implies that the body is
established under the
Constitution.

Public Service Commission

The interpretation of the term “public service
institution” is unconstitutional as it purports to usurp
the constitutional mandate of the Public service
Commission specifically Art. 234(2)(g) by giving SRC the

¢

The list [ of PSC is not
exhaustive’ with respect to
employing public institutions.

f

power to directly engage public service institutions
that fall under the mandate of the Public
| Service Commission i.e. Ministries and State _

| Corporations.

SRC to consider changing
public service institution to
public service body.

L

' In defining Public service
| body state that it means |
' public body as defined by
Interpretation and General |

Page 56 of 302
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

~ RESPONSE/ACTION BY

! | SRC
. Proposal Provisions Act (IGPA) of
| The definition should be as follows:- | 1968.
1 "public service institution” means Q ‘
a) Public Service Commission; |
\ b) Parliamentary Service Commission, _ i
; c) Judicial Service Commission, ;
\ d) National Police Service Commission; .
! e) Teachers Service Commission;
; f) County Public Service Board;
' g) County Assembly Service Board; and
l n) Constitutional Commission and independent
Office.
“review of remuneration and benefits” means Public Service Commission The requlations include | Adopt the provision of the
evaluation of the remuneration and benefits | It should be amended to only provide for the | “review of remuneration and draft regulations.
with a view to institute change, if necessary; | definition of review. benefits” and "review cycle”.
|
} The proposal by PSC would
[ alter the meaning of the
" terminology as used in the
I reguiations. | |
i County Assembly of Makueni | The praposed definition | Adopt the provision of the
Proposes that the clause to specify the type of change | section does not expound | draft regulations.
| and the time frame for the review. 2
“review cycle” means the period after which, " NPSC The review cycle has been Adopt the provision of the
\

remuneration, allowances and benefits for State
and other public officers are reviewed for
budgeting and planning purposes;

The term “review cycie" has not been defined

to include a definitive period after which SRC shall !
conduct a review on the remuneration and benefits of |

.

State and Public Officers unlike in
Regulations of 2013 - though this has been

previcus
provided for

| under proposed Regulation 4.

|
|

While nothing in law mandates the SRC to specify a
period after which to review the same, it is important to
define the period to:

Provide a timeline within which the SRC will be required
to conduct the review;

(a) Enable institutions attract and retain employees |

defined as 4 years. The
specific timelines as proposed
are administrative processes.

NPSC
at

The issues
have been
regulation 4.

raised by
addressed

draft reguiations.

. . Page 57 nf 302 .
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RESPONSE/ACTION BY

PROVISION | STAKEHOLDER FEEDBACK OBSERVATIONS BY SRC SRC
' coTu The proposal by COTU was | Propose that the said the
considered * unfortunately the | provisions of Regulation 4 be
| According to International Labour Standards and various | International Labour | amended as follows:;
* international Labour Organization (ILO) Organizatiohv Conventions does i
| recommendations, a CBA should be within the period of | not ~ makes provision or | 4 (1) The Commission shall
two years. Kenya being a member of the ILO and a | recommenqaticn that CBAs | review and set remuneration |
| signatory to various ILO Conventions, MUST always take | should be within the period of | and benefits for State officers |
| this Recommendation serious. A CBA must be reviewed | WO years. , | every four years.
| within two years to take into consideration inflation, | g I o
| purchasing power parity and other changes in the : 4 @) T”? Commission: shall
| economy. Anything above two years seizes being 2 CBA | review : :and. advice on
| SrABemmEs s Mo ‘ | remgneratncn and benefits for |
i y public officers every four |
| Y 4 3!
COTU (K) strongly believes that a four (4) year review | ‘ years.
| period is too long thus efforts to reduce it to two (2) | {
| years should be carried out to harmonize with all sectors.
| This is equally in line with the Wage Guidelines issued by |
| Ministry of Finance in November 2005 guideline number | :
| 4 which states that wages /salaries should be reviewed /
| once every 24 months and in addition we know that the
| Kenyan Government Budget is reviewed every year.
|
i Secondly, timelines should be clearly spelt out so that all 4 | '
activities towards salaries and remuneration are carried | |
| out within a specific pericd to enable the parties
| concerned to effectively engage prior to review of |
: remuneration and benefits. .
' County Assembly of Makueni The proposal would duplicate |
| Proposes insertion of the word “state officers” | the provisiéns of regulation
| immediately after the words "benefits of” 4(1)(a).
(a) State Officers’ remuneration and | CRA: Remuneration for state officers
benefits every four years: | 4(1)(a) does not refer to review of State Officers’ |Iis consolidated.
| allowances. It should include review of state officers’
allowances.
(h) other public officers’ remuneration | County Assemblies Forum 1 Section 11 (b) of the SRC Act
60 |
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
- SRC

every four years; and

The Constitution does not give SRC the mandate to
‘review other public officers’ remuneration. Rather, SRC's
| mandate is limited to ‘advise’ the public institution
involved which has autonemy over its affairs.

Amend to retain the mandate of SRC on remuneration
and benefits of other public officers as advisory.

mandates SRC to keep under

review all matters relating to |

the salaries and
remuneration
officers.

of public

"

S

| CRA:

4(1)(a/b) This seems to interfere with independent
| offices, policy organs and other government levels.
| SRC can evaluate but as advisory only. The other
| institutions can independently carry out this evaluation
i and set SRC advice as a threshold. SRC to only advice
| every 4 years.

|
|

Section 11 (b) of the SRC Act
mandates SRC to keep under

| review all matters relating to

the salarie§and
remuneratién of
officers. The Court of Appeal in
TSC —vs- KNUT case affirmed
the advice of SRC to be
binding.

public |

Adopt the provision of the |

draft regulations.

(c) allowances and benefits of other public officers.

. KIPPRA

| The timeline for the review of the allowance and benefits
| of other public officers is not provided. As provided, in
section (a) and (b), the Commission could consider
stating the stipulated timelines.

The purpose for not setting a |

timeline  for  review of

allowances and benefits for |

other public officers is to give

the Commission a leeway to |

review when appropriate and
also to manage expectations.
L

The Commission may
consider review of allowances
and benefits for other public

officers every four year as !

part of the
review cycles.

remuneration

KDF

It is proposed that under sub regulation 4 (1) (c)
allowances and benefits of all other public officers be
reviewed every four years as stated under sub regulation

4 (1)

w

-

EACC
It is proposed that for regulation 4(1)(c), there be a
provision for the time frame for the review of allowances

and benefits for public officers as has been provided in |

4(1) (a) and (b).

The rationale is that for fairness to public officers there
needs to be a timeline within which allowances and
| benefits will be reviewed. A timeline has been provided
' for the review of benefits for state officers.
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RESPONSE/ACTION BY

PROVISION ﬂ STAKEHOLDER FEEDBACK \ OBSERVATIONS BY SRC SRC
| The Commission shall, in undertaking a review or | evaluation of public officers.
keeping under review all matters relating to the salaries ) » o
and remuneration of public officers in accordance with Allowing ! mstxtutlon_s o
| these regulations, consider - | undertake Joo evaluation Inay
! lead to disparities and thus
[ (a) the principles set out under Article 230 (5) of the | hinder SHE from obiectivel
Constitution, Section 12 of the Act and other | .. .~ L. ‘ JSEEY
s discharging its mandate.
legal provisions;
(b)  the economic performance of the country; [
| (c) the outcome of comparative surveys on the‘
labour markets and trends in remuneration; and
’ (d) the job evaluation results as undertaken by | !
I public service institutions. | ‘ :

(@ the principles set out under Article Parlscom It may not be practical to set | SRC has retained  the |
230 (5) of the Constitution, Section 12 of | Reference to the-words “other legal provisions” in the | out in these reguiat_xo_ns all the | provisions of the draft
the Act and other legal provisions; ' prop_osed Regylatxon 6(a) are vague 'and should clearly ' other _ lgga! provisions .the regulation.

| specify the written laws that the principles are anchored | Commission shall take into
on. 'account .when  reviewing Delete the words “other legal
f Proposal remuneration and benefits. provisions” and substitute |
| These include the Employment Act, the Income Tax Act, with “other applicable laws”. |
the Public Service Commission Act, the Parliamentary 'z | :
Service Commission Act, the Judicial Service Commission F |

Act, the Retirement \Benefits Act, the Pensions Act, the
Parliamentary Pensions Act, and the Retirement Benefits |

(Deputy President and Designated State Officers) Act. P

b) the economic performance of the - -
country; | |
© the outcome of comparative surveys | - - -

on the Ilabour markets and trends in

remuneration; and

d

the job evaluation results.

CAJ

The Commission should also consider other factors in
undertaking a review. f
Proposal

Factors such as the 'nature and risks’ involved in a job
should be taken into consideration by the Salaries and
Remuneration Commission.

Changes in the  work
environment are some of the
factors taken into account
during job evaluation as one of
the compensable factors.

Proposal not adopted as the

same is addressed under
regulation 9 (g) on job
evaluation, ‘
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PROVISION

STAKEHOLDER FEEDBACK i

OBSERVATIONS BY SRC

- RESPONSE/ACTION BY
SRC

| delegation of legislative powers.

' Regulations for approval together with the other

"No person or body, other than Parliament, has |
the power to make provision having the force of
law in Kenya except under authority conferred by
this Constitution or by legisiation. "
This is further cantrary to section 13(m) of the Statutory
Instruments Act as it amounts to an inappropriate

The guidelines contemplated should be set out in the

| provisions of the Regulations. .

Regulation 24(e) contravenes section 13(m) of the
Statutory Instruments Act as it amounts to an
inappropriate delegation of legisiative powers.

Regulation 29(2) is in contravention of section 13(m) of
the Statutory Instruments Act in so far as it purports to

| delegate the timelines for submission of the information
sought.

Regulation 32 is in contravention of section 13(m) of the
Statutory Instruments Act in so far as it purports to give
powers to the Commission to issue guidance on |
implementation of the Regulations and amounts to an
inappropriate delegation of legislative power.

\

’

KDF

It is proposed that any reviews and benefits be
undertaken for both State and ether public officers at the
same time (concurrently) in place of the current practice
where review for State officers are different from that of
other public officers.

|
1
|
{

Proposal is ip order.

!

' The proposal has been

reflected . in the revised |

| regulation 4 (2).

County Assembly Of Makueni

| Proposes the replacement of the word “quidance” with |
| “guidelines” |

Proposal is in order.

| Consider "y reviewing the
pravisions of Regulation 7(2).

SETTING BENEFITS AND SALARIES FOR BOTH
LEVELS OF GOVERNMENT

CRA

To include a section to seek recommendations
from CRA before setting benefits and salaries for both
levels of government to avoid any confusion based on
the equitable allocation.

There have been several conflicts between the equitable
allocations and the advice on benefits and salaries for

| CRA  has proposed an

additional regulation 7A to

SRC to consider adopting the
proposal by CRA on

equitable share to counties
when it comes to the county
ceilings. The proposal by CRA
will ensure. affordability and

cognizant. CRA  equitable
share to. counties when it
| comes to the county ceilings.
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PROVISION STAKEHOLDER FEEDBACK RESPONSE/ACTION BY

O?SERV:ATIONS BY SRC SRC

provides for contributions and payment of retirement e
benefits for defined contribution. It is our considered

view therefore that the proposed regulation tend to )
bestow functions provided by other statutes on SRC a
without any basis in law.

Proposal

The entirety of Regulation 8 be deleted.

OCOB

Pensions should be addressed by the Pension Act.
Further, from practice, seconded staff can earn both
pension and gratuity since institutions are required to
remit pensions to Oirector Pensions. The Pension is
based on the officer's basic salary from the parent
ministry. At the end of the contract, the officer is paid
gratuity based on the basic salary at the institution where
| the officer is on secondment.

I Proposal

! Regulation 8 should be deleted. ,

' NPSC : [ *

| It would be prudent to provide that the SRC shall, in | ‘
consultation with the National Treasury set the pensions i

of State Officers and advice and review the pensions of
other Public Officers, noting that the National Treasury is
mandated with the formulation and management of
national pensions.

. Parlscom The determination of pensions
The Regulations should provide that the pension or may reguire one or more
| gratuity shall be based on a scientific formula and further  formulas scientific or

be in tandem with the relevant pension laws (Retirement  gtherwise, .and therefore the
Benefits Act, the Pensions Act, the Parliamentary orocess cannot be fixed in the
Pensions Act, and the Retirement Benefits (Deputy .

: W regulations based on one
President and Designated State Officers) Act. | 59

This shall bring the Regulations into conformity with | PR,
section 13(k) of the Statutory Instruments Act which
| provides that statutory instruments should not make
70 |
. . . . Page 71 nf 302 . ; - .
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PROVISION

STAKEHOLDER FEEDBACK

| —

OBSERVATIONS BY SRC

RESPONSE/ACTION BY

public service. The laws and |

regulations provide varying

 different state officers and
other public, officers which has
led to inequities. Therefore, it
may be necessary to relook at
Regulation 8 in its entirety.

- SRC

retirement benefits for the |

(2) The Commission shall advise on the pension or | SCAC
| This proposal is ultra vires the mandate of SRC. Pension

gratuity due to other public officers.

in public service is guided by the Public Service
Superannuation Scheme and pensions Act as advised by
the National Treasury in consultation with other relevant
Government entities.

Pension is. an employment
benefit and therefore falls
within the mandate of SRC to:
a) set and regularly review for
State Officers; and b) advise
the national and county
government on with respect to
other public.officers.

| A

There  exists 13 legal
frameworks  that  guide
provision of pension in the
public service. The laws and
regulations , provide wvarying
retirement ' benefits for the
different state officers and
other public officers which has

This provision of regulation 8
in its entirety
relooked at.

SRC to censider revising the
regulation to include liaising

should be ‘

with the Retirement Benefits |

Authority and the National

' Treasury to ensure all public |

service retirement schemes
are requlated and supervised
by the RBA.

led to inequities. Therefore, it
may be necessary to relook at |

Regulation 8 in its entirety.

1
?

NPSC

It would be prudent to provide that the SRC shall, in
consultation with the National Treasury set the pensions
of State Officers and advice and review the pensions of
other Public Officers, noting that the Nationa! Treasury is

| mandated with the formulation and management of

national pensions.

| Pension is. an employment
benefit and therefore fallis
within the mandate of SRC to:
a) set and regularly review for
State Officers; and b) advise
the national and county

' This provision of regulation 8
in its - entirety should be
relooked at.

| SRC to consider revising the
requlation to include liaising

Page 73 of 202 .
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC

government on with respect to
. other public officers.

' There  exists 13 legal
frameworks that guide
provision of pension in the

public service. The laws and |

regulations provide varying
retirement benefits for the
different state officers and
other public officers which has
| led to inequities. Therefore, it
may be necessary to relook at
Regulation 8 in its entirety.

with the Retirement Benefits |
Authority and the National |
Treasury to ensure all public
service . retirement schemes
are regulated and supervised
by the RBA. '

County Assembly of Makueni

Proposes the insertion of the word “ set” immediately

after “shall”

Pension is an employment

benefit and therefore falls

within the mandate of SRC to:

a) set and regularly review for

State Officers; and b) advise

| the national and county
government on with respect to
other public officers.

There  exists 13 legal
frameworks that guide
provision of pension in the
' public service. The laws and
regulations provide varying
retirement benefits for the
different state officers and
. other public officers which has
led to inequities. Therefore, it
may be necessary to relook at
Regulation 8 in its entirety.

This pravision of regulation 8 |
in its entirety should be |
relooked at.

SRC to consider revising the
regulation to include liaising |
with the Retirement Benefits
Authority - and the National
Treasury to ensure all public
service retirement schemes
are regulated and supervised
by the RBA.

Page 74 of 302
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PROVISION

il STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC

‘T ICPAK

» :
| Pension

| The provision leaves room for public service institutions |
to set pension or gratuity to other public officers. With

| the growing burden of pensions due to public officers,
there is need for harmonization so as o ensure pensions
due are sustainable.

| Proposal
| Amend regulation 8§(2) to read:

|
! The Commission shall set the pension or gratuity
| due to other public officers.

1 Justification
|

To facilitate proper planning.

is* an employment
benefit and therefore falls
within the mandate of SRC to:
a) set and regularly review for
State Officers; and b) advise
the national and county

| gavemment on with .’-E‘S,'.)EC': tc
other public officers.

I There

13
that

exists

frameworks *, guide

legal |

provision of pension in the |

public service. The laws and
regulaticns * provide varying
retirement ‘benefits for the

| different state officers and

other public officers which has
led to inequities. Therefore, it

- may be nece‘ssa'y to relook at

Regulation 8 in its entirety.

This provision of regulation 8
in its entirety
relooked at.

SRC to consider revising the
regulation: to include liaising
with the Retirement Benefits

should be |

Authority “and the National |
| Treasury to ensure all public

service | retirement schemes
are regulated and supervised
by the RBA.,

(3) A State or other public officer shall not be paid

TSC

Reevaluate the provision of

both pension and gratuity for the same period | The proposed Regulation contradicts Section 4 of the | Pension is* an employment
of service. | Pensions Act that provides that every person has [ benefit and therefore falls regulation 8 in its entirety.
| absolute right to pensions and gratuity. within the mandate of SRC to:
| a) set and regularly review for | SRC to review the regulation |
| | State Officers; and b) advise | to include liaising with the
] |the national and county | Retirement Benefits Authority
,‘ | government on with respect to | and the National Treasury to |
1 | other public officers. ' ensure - all public service |
i . retirement  schemes  are
I There exist 13 lega; framework regulated and supervised by
‘ that guide provision of pension ;hé RBA. ‘ ,
in the public service. The laws |
and regulations provide
. - i varying retirement benefits for
“ e
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- . . ‘ Page 75 nf 202 ; : s = .



PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC

the different state officers and
other public officers which has
led to inequities, Therefore, it
may be necessary to relook at
Regulation 8.in its entirety.

(4) Allowances payable to State and other public
officers shall not form the basis of computation
of pension or gratuity.

TIBEC

Notwithstanding R8(4) to consider specifying that takes |

effects after the next collective bargaining agreement
(CBA). Housing and commuter allowance currently form
part of the pensionable sum under the County
Government Pension Scheme. It is a contractual matter
within the CBA which may be vacated during the next
negotiation.

KDF
The KDF (Pensions and Gratuities) (Officers and Service
Members) Regulations, 2021 states as shown:

Regulation 3 (1) “Pensionable emoluments” means the

rate of pay including additional pay in issue to an officer |

or service member at the time of his retirement or
discharge;

Pensions Act CHAPTER 189 reised 2012 (1986)
Regulation 2 (1) (a) "pensionalble emoluments” means—
(a) in respect of servie under the Government after the
31% December, 1953, includes salary, inducement and

overseas addition to salary and personal allowance, but |

does not include duty =zllowance, house allowance,
entertainment allowance or any other emoluments
whatsoever;

“Pensionable  emoluments” includes salary and

responsibility allowance but does not include any cost of |

living allowance, entertainment allowance or any other
emoluments whatsoever, hence pensicnable pay should
be based on the contributions the employer makes to the
pensions scheme (defined benefit) on behalf of the
employee.
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From the foregoing, it is evident that some allowances |
counts towards pension (remunerative allowance) while
| others are not. The proposed regulation needs to be
consistent with Pensions Acts and other regulations in |
use.

(5) Where a public service institution establishes 2 | County Assembly of Embu
pension scheme for State or other public | With regard to pensions and gratuities there is need to
officers, such pension scheme design shall be a | have a clear provision on transition as officers are
defined contribution. | already in existing pension schemes that may not
necessarily meet the thresholds proposed in these
regulations and it is vital to allow for reasonable time for
| transition or at least offer guidance/timelines on how the | "
regulation shall be implemented. ' v

Council of Governors

The COG proposed Regulation 8(5) and (6) to be deleted

stating that setting up of pension schemes for county

government is a function of the County Government

under Article 185 of the Constitution.

They also stated that SRC should be able to provide

guidance for County Governments by providing advice on

the gquantum and benefits payable to State and public
officers in the counties.

TSC

| The Public Service Superannuation Scheme Act creates a |
defined contribution for public service and gives guidance
to contribution and payment of retirement benefits under
the scheme. ‘

. (6) The Commission shall provide guidance to give | EACC:

effect to the provisions of sub-regulation 5. It should be provided as to what format the guidance | »
for the provisions of sub-regulation 5 will be. Perhaps

it could be in the form ofguidelines issued by the SRC. | ‘
The rationale is that it will provide a way forward for !
| the SRC to come up with this guidance.

| CRA:
| The Retirement and Benefits Act provides these -«
| guidelines. This is not a function of SRC. On the

76 |
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| economic challenges that these employess face.

2024/25.

freeze period.

{coru

L Recommends that before a review is carried out, it is
important to carry out comparative survey on labour

| markets and trends.

The cutcome of comparative
surveys on the labour markets
and trends in remuneration is
one of the considerations
provided for during setting,
review and advise on
remuneration and benefits
under Regulation 9.

Retain as provided in the |
draft regulation

County Assembly of Makueni

Regulation 9(1){ c ) it proposes the word “institution” to

be deleted.

States that financial capacity should be of general public |

| service and not particular public institution since all public
service institution are paid from the public coffers.
Proposes the insertion of the words “and benefits”
immediately after the word remuneration in (1) (e )

(1)(f ) proposes the insertion of the word “related |

immediately” after the word “similar” and also proposes
the words “same sector” be deleted and replaced with
“public service”

-

Public Service Commission

Clause & and 9 are dealing with the same or related
issue. Clauses 6 and 9 should be merged.

Proposal

In the merger, clause 9(1) should read:

on remuneration and benefits, where applicable, consider

The Commission shall, in setting, reviewing or advising |

NPSC
Alongside using comparative surveys on labour markets

and trends, the SRC ought to consider risks involved in |

undertaking various tasks especially within the security
sector.

Some of the factors taken into
account during job evaluation
as a compensable factor are

| risks involved in undertaking a

tasks .

The proposal has been
addressed under regulation 9
(g) on job evaluation.

County Assembly of Embu
For public officers, the level of educaticn and period of
active service seem not to form part of the consideration

The level of education and
period of active service are

! : : 10N | some of the factors taken into
to be made during, review and advise on remuneration |

account during job evaluation

The proposal has been
addressed under regulation 9
(g) on job evaluation
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remuneration;

comparative analysis between
remuneration and benefits for similar jobs |
within institutions in the same sector to ensure |
equity and competitiveness; '

KDF
It is proposed the considerations to include additional
sub Para: External comparator where there is no local

| comparator for best practices.

The outcome of comparative
surveys on the labour markets
and trends in remuneration as
set out under regulation
9(1)(e) addresses both local
and international comprators. J

SRC
The Dproposal has been
addressed under regulation

8(1) (e) on job evaluation

comparative surveys on thei
labour markets and trends in |

remuneration.

d
T
1

job evaluation results as undertaken by

Public Service Commission
9(1)(g) should read;

service institutions;

The job evaluation results as undertaken by public |

Use of job evaluation results ,
from job evaluation conducted
by different public service
institutions  will violate the |
uniformity principle of the !
evaluation.  Public  Service
Institutions will apply different
compensable factors, JE
systems among others which
will make comparability across
the public service difficult.

(add practice of job analysis at
the institutional level pursuant
to which final job descriptions
are submitted to SRC for J.E)

Retain ‘as provided in the
draft regulation

SRC; ‘
|
|
|
|
|

cost of living; |
existing collective bargaining |

agreements; I

achievement of performance and |
productivity targets; .

IGRTC
On the issue of competitiveness and productivity, there is

The provisions of the National
Productivity and

| SRC  has

retained the
provisions: of the draft

| need to consider the provisions of the National Competitiveness Council Bill, regulation.
Productivity and Competitiveness Council Bill, 2019 which | 2019 have already considered
| seeks to establish a Council to provide a forum for an on- | during the formulation of these
going dialogue on all matters related to productivity, | regulations.
quality and competitiveness. |
| The Commission shall work in
| collaboration with the
. institution mandated to
. | provide standards on
| | productivity. \
government policies and guidelines; and | - - -
811
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RESPONSE/ACTION BY

PROVISION STAKEHOLDER FEEDBACK OBSERVATIONS BY SRC SRC
| Commission on the remuneration of State and Public |
officers as well as to the general public. Qur view is that
the views of the stakeholders should always be
considered. Use of the term “may” makes it discretionary
and not mandatery.
Proposal '
| Delete the word “may’ and replace with the word “shall’.
COTU " (LY
Recommended the use of “shall” as opposed to may as |
it's a constitutional mandate. ‘
l KDF Tw (1)
| Article 201(1) of the constitution mandates public !
| participation in public finance management regulation \
8(2) ought to be amended to read in mandatory terms. ‘
(a) public service institutions; | - - ) .
b) employees of the public service - - -
institution; R
(@) relevant employer associations; - = -
@ relevant trade unions; - - -
(e) professional bodies; and = | - r
() members of the public. = | - - |
10. Communication and effective date of KDF t may not be practical to have | Retain the provision as |

advice

The Commission shall communicate the—

It is proposed that the Commission sets a common
| effective date of implementation of set, reviewed

remuneration and benefits for both State officers and
' other public officers.

a commen effective date of

implementation of set,
reviewed remunearion and |
benefits for both State and

other public officers as public
bodies rhay request SRC to
either sef, review or advice on
remuneration and benefits for
State and other public officers
respectively at different times,

contained .in the regulations.

(@) set and reviewed remuneration and benefits for

State officers indicating the effective date of

impilementation; and

County Assembly Of Makueni

10 (a) Proposes the insertion of the word “advise”
immediately after the word “set” and insertion of the
word “other public officers” immediately after “state
| officer”

The proposals is contrary to
the provisions of Article 230
(4) of the Constitution with
respect to the mandate of
SRC.

Retain

the provision as

contained in the regulations.

Page 84 of 302
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. OBSERVATIONS BY SRC SRC
Also states that SRC should set, advise and review on | 10 (2) focuses on state officers
remuneration and benefit of both state and cther public | while 10 (b) focusses on other
officers. public officers
Further proposes the merging of 10 (2) and (b). | |
(b) advice on remuneration and benefits for other | Parlscom The  mandate of  the | Retain |
oublic officers indicating the effective date of The role of the Salaries and Remuneration with other | Commission ‘with respect to
implementation. | public officers is to edvice and not 0 set the | getting the remuneration and 1
- remuneration. The rolg of setting the r_en_wunleratuon _ana‘c benefits for Stité officers is
| benefits of other public officers falls within the remit of | " - ,
their respective employers who also appoint and ¢'SUnCt from that of advising
supervise the office holders. national and county
governments on the
I‘l’he Salaries and Remuneration Commission has no remuneration and bensfits of
powers to redefine contractual relations between an | gther public officers.
employer and employee. By dint of Article 259 (11) of
the Constitution and the
‘ judgment of the Court of
} Appeal in Teachers Service
; Commission (TSC) v Kenya
Union of Teachers (KNUT)
& 3 Others [2015] eKLR 10
| SRC’s advice under Article 230
i (4) (b) is mandatory and
binding.
| The issue raised by Parlscom
nas been addressed
' SCAC - T "By dint of Article 259 (11) of | Retain the provision as

Communication and effective date of any advisories for
public officers shall be subject to the consideration and
issuance by the respective focal point organs as listed
above.

the Constitution and the
judgment of the Court of
Appeal in Teachers Service
' Commission (TSC) v Kenya

| contained in the regulations.

| Union of Teachers (KNUT)

& 3 Others [2015] eKLR to
| SRC's advice under Article 230
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY

SRC

' Proposal

| The Clause should read

| officer. ingicatng—the—effective—date—ofimplementation

" {delete)

distinguished
to make
recommendations under the
CAJ Act. This is because, by
dint of Article 259 (11) of the

| Constitution, the national and

county government cannot
proceed without the advice of
SRC.

The judgmenf of the Supreme
Court in in Pef, No. 42 of 2019
is also distinguishable with
respect the mandate of SRC
under Article 230 (4) (b) of the

from the |
| mandate of CAJ
wAdvice on remuneration and benefits for other public |

' Constitution as the Supreme |

Court dig not address the
advice or recommendations
contemplated® under Article

| 259 (11) of the Constitution.

SRC. guides on the effective

| date of implementation which

is across sall employing
institutions. ¢ Leaving the
effective date to be

determined by the focal point
organization may result into
disparity in implementing
SRC'S advice. For example if
the advice has cost
implication, the
will have discussed with the
national treasury on the cost
implication and therefore the
effective date will be uniform
across all institutions.

commission |
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

- RESPONSE/ACTION BY
| SRC

| Proposes the need to introduce timelines the way budget
| timelines are set to enable public institution know their

COTU

role , obligation and duration.

Regulation 4 highlights the |

review cycle which is tired to
the national budgeting and
sub regulation 3 provides for a
special review under special
circumstances.

A month by month breakdown

| of the timelines in line with the

budget making process s
administrative when it comes
to remuneration and benefit

| review cycle,

11. Job evaluation
The Commission shall undertake job evaluation

covering jobs in public service institutions in
order to—

Public Service Commission

| (with regard to Regulations 11- 18)

- The clauses contravene on the mandate of the Public

' together

Service Commission under Article 234 (2) (a) (i) as read
with Section 27 of the Public Service
Commission Act.

The clauses exceed the powers and functions of SRC as
provided in Article 230 (4) of the Constitution and
Section 11 of the SRC Act.

With regard to State officers their jobs are defined in
the Constitution and enabling legislation.

Proposal

Clauses 11 to 18 should be deleted.

The mandate of SRC to
conduct job evaluation in the
public service is provided for in
Section 11 (d) of the SRC Act.
In addition, the Court of
Appeal in the TSC v KNUT &
3 Others [2015] eKLR case
also confirmed that SRC has a
role to play in job evaluation of
public officers.

| The provisions on  job
evaluation: as set out in the
| draft regulations have been
| revised to.clarify the conduct
and purpose of job evaluation
| by SRC.

Section 12 of the SRC Act |

requires - SRC to take into
account the principle of equal
pay for work of equal value.

Job evaluation is a mechanism |

through which SRC upholds
the principle of equal pay for
work of egual value.

Further, whereas the roles of
tate officers are determined

Page 88 of 302
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PROVISION

STAKEHOLDER FEEDBACK

— —

- OBSERVATIONS BY SRC

| RESPONSE/ACTION BY
|

SRC

undertakes job evaluation to
determine their relative worth.

County Assembly of Embu
{(with regard to Regulations 11 -17)

These proposed Regulations make provisions on job
evaluation by the Commission, The Constitution (Article
230) and Salaries and Remuneration Commission Act,

| 2011, have neither expressly nor impliedly given this

mandate to the Commission. Job evaluation exercise in
National Public Service is the sole responsibility of the
Public Service Commission under Article 234 of the
Constitution. This is the same with Judicial Service
Commission (for Judiciary), Parliamentary Service
Commission (for Parliament) County Public Service
Boards (for county public service), County Assembly
Service Boards (Section 11 of the County Assembly
Services Act, 2017- for county assembly service) among
others. The responsibility of the Commission is limited

| to setting, reviewing or advising on the salaries and

benefits of those that hold positicns in the respective
institutions. The object, intent and purpose of Article
230 (4), Section 26 of the Salaries and Remuneration

| Commission Act as read together with Article 54 (6) of

the Constitution, have therefore been negated by these
proposed regulations, and should be struck out and

| expunged forthwith.

The mandate of SRC to
' conduct job evaluation in the

| public service is provided for in

' Section 11 (d) of the SRC Act. |

In addition, the Court of
Appeal in the TSC v KNUT &
3 Others [2015] eKLR case
also confirmed that SRC has a
role to play in job evaluation of
public officers.

Section 12 of the SRC Act
' reguires SRC to take into
account the principle of equal
pay for work of equal value.
Job evaluation is a mechanism

through which SRC upholds |

the principle of equal pay for
work of equal value.

The draft :regulations on job |
evaluation have been revised |

to clearly distinguish the
mandate of SRC in relation

rrye
WU,

(a) setting and regularly
reviewing the
remuneration and
benefits for State
officers;

(b) advising the naticnal
and county
governments on the
remuneration
benefits of other
public officers; anc

and |

(c) keeping under review |

and advising on the
remuneration and
benefits  for
public officers.

other .

CRA

This provision does not comply with the constitution. The
role of advice is not to set. Reword using the word "will"
and leave room for the other government institution that
are not state offices to use the SRC advice as to the
minimum threshold and set their applicable standards.

Proposal

j_The proposed wording should te: The Commission will

The mandate of SRC to
conduct job evaluation in the
public service is provided for in
Section 11 (d) of the SRC Act.
In addition, the Court of
Appeal in the TSC v KNUT &
. 3 Others [2015] eKLR case

The draft regulations on job
evaluation have been revised
to clarify the conduct and
purpose of job evaluation by
SRC. '

Page 89 nf 202 .
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY |
SRC

transparency in pay. |

rationalise and harmonise job grading
structures in the public service.

- SCAC

Proposal is ultra vires. Rationalization of job grading
structures and classification of jobs within public service
(in particular State Corpaoraticns) is a policy function of
the Ministry of Public Service in consultation with the
Public Service Commission and in the case of State
Corporations, SCAC.

SRC can undertake job evaluation covering jobs in the
public service institutions but the penultimate aim should
be to advise the national government strictly in terms of

| Article 230 (4) (b). If SRC delves into harmonizing job

grading structures (euphemism for developing grading
structures) and classifying jobs for individual state

| corporation and the ministries, then they would be

operating ultra vires the constitution.

It is important to recast the | The draft Regulations have

purpose of job evaluanon by been revised to now provide

SRCin line with its  that —

constitutional and  statutory |

mandate. The Commission shall
undertake  job  evaluation
covering jabs in public bodies
in order to—

a. determine

comparable and
N relative worth of jobs
¥ in public bodies;
% b. ‘determine equal pay
i for work of equal
value; and

o

ensure fairness and
transparency in pay.

|
L

|

Parlscom [
Regulation 11(c) is not in tandem with secticn 11(c) of
the Salaries and Remuneration Commission Act in that
the objective of the rationalization and harmonization of

| job grading structures in the public service has not been
set out in the Regulations.

| Section 11(c) of the Salaries and Remuneration

It is important to recast the The draft’ Regulations have |
purpose of job evaluation by been revised to now provide |

SRC in line with its | that —
constitutional and statutory
mandate. The Commission shall

undertake . job  evaluation
covering jobs in public bodies

Commission Act provides that the purpose of | in order to—
| harmonization, equity and fairness of remuneration is for
90 | !
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY

SRC |
framework  for  uniformiy
' applying the job evaluation
principles to all jobs in the
public service.
= engage public service institutions on | - - -
job evaluation results; and | ; .
f.  communicate the job evaluation results. County Assembly of Makueni insertion  of  the word SRC has. considered the
| proposes insertion of the word “feedback” immediately | “feedback” as proposed shall proposal and retains the
| after “communicate” distort the intended purpose of clause as provided in the
: the provision. draft regulations.
(2) A public service institution shall— | SCAC 1. Job evaluation is SRC has considered the |
' SRC can undertake z general job evaluation of jobs conducted based on the | proposal :and retains the |
within a single classification structure, and give content of the job as | clause as’ provided in the !

appropriate guidance on remuneration and benefits to
the designated focal point organ as above, without
recourse to a review of every officer job in the entire
public service to obviate the risk of duplication and
differentiated outcomes.

Incidences of differentiated treatment by SRC in |
comparable entities has often led to a hemorrhage of
staff from one public institution to another. It also |
creates an untenable situation where the Government |
does not have a single framework (compendium) of
applicable terms across the entire government, since
individualized cases are determined by SRC without
reference to the sector.

The suggestion to review changes arising in the job
content of a role in the public service institution is

!irrational, and will limit the ability of an employer to
| create multi-tasking capabilities for officers, or build |

capacity for high flying officers to be assigned additional
responsibility.

We refer once again to the practice of the Ministry of
Public Service pre-SRC for guidance.

contained in the job
descriptions provided by a
public body. Job
evaluation ensures that
the relative worth of the
job is assigned to a role
and ensures that jobs with
similar responsibilities are
graded the same.

Evaluation of jobs using

job classes or
nomenclature does not
take account of
responsibilities of |

individual jobs.

The classes of jobs are

designed by different
public bodies and
therefore different |

principles are applied in |

draft regulations.
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC RESPONSE/ACTION BY

| ' SRC
| regulations provide a uniform
‘ approach to conducting job
| evaluation using an analytical
} point factor based system.
‘ This s expected to
[ | progressively  address  any
' disparities in job grading and
. salary structures. -
a) ensure all the jobs in the institution | - - -
are evaluated by the Commission; N ol
b) ensure the members of the Committee | - ®
in charge of the job evaluation in the institution
are trained on matters relating to job
evaluation, |
c) assess, identify and determine the jobs to | Parlscom The criteria is provided for
be evaluated using the criteria prescribed by | Regulation 13(2)(c) which provides for the Commission | under the provisions of | SRC has. considered the
the Commission;  to prescribe the criteria for assessing, identifying and | regulation 12 of the draft proposal and deleted the
| determining the jobs to be evaluated is ultra vires to ' regulations. terms “using the criteria
| section 13(m) of the Statutory Instruments Act which prescribed; by the
| prohibits an inappropriate delegation of legislative | Commission” appearing
| powers. immediately after the words
The criteria for this should be set out in the regulations “and determine jobs to be
' and is indeed set out at Regulation 12(1). | evaluated”.
d develop complete, accurate, approved | County Assembly of Makueni - A job description manual is | Retain as contained in the
and signed-off job description manuals. | proposes IHSEFYIOF} of the"word * for each specific job” deﬁned_ as a2 document draft regulation
i immediately after "manual containing approved job
| descriptions. Conseguently,
' there is no need to insert the
| word “for each specific job”
| immediately after “manual”
e) provide feedback on the job | - = s
evaluation results when communicated by
the Commission; and
T) Submit request for review of the job | - . -

evaluation results if dissatisfied with the job
evaluation results as prescribed by the

y - Page 99 #£302 .
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC

To enhance comprehensiveness of the Regulations.

(6)

Where a public service institution fails to
provide feedback on Job evaluation results, the
Commission shall proceed to conclude the job
evaluation.

Regulation 13 (6) relates
failure to provide feedback on
preliminary JE results by a
public service institution.

To bring more clarity, the
regulation to be amended to
mean failure to provide
feedback after the JE results
are communicated (After the
JE clinic or after
communication of final JE
results- Request for review)

Amend the regulation to read

“Where a public service
institution does not provide
feedback on job evaluation
results, the Commission shall
proceed to conclude the job
evaluation.” f

14. Information to be submitted by a public SCAC The issue of communication SRC has considered the
service institution Refer to the comment above and the communication ' has been addressed proposal and retains the
(1) A public service institution shall provide the iprotocol. administratively. clause as provided in the
Commission with information relating to jobs | : R draft regulations.
within the institution for purposes of jop = County Assembly Of Makueni The objects of the regulations SRC  has  considered  the |
> Proposes the insertion of the following word is for the better carrying into proposal and retains the |
evaluation. y x : a S . i ; y ; il
immediately after the word “evaluation”, “in effect the provisions of the clause as’ provided in the
accordance with the | SRC Act. It is therefore not draft regulations.
| constitutional principles set out necessary to invoke the
~under Articles 232- 236 of the Constitution | provisions of Articles 232- 236 '
of Kenya. | of the  Constitution as
| It is important that job evaluation exercises take into | proposed. [
: account key constitutional principles on public service | : ‘
| CRA The information required in | SRC has® considered the |
| This section is a mandatory directive for public officers | this requlation is mandatory, | proposal and retains the
| and governments to comply with which is | without which job evaluation clause as provided in the
| unconstitutional. to determine the relative worth ' draft regulations.
' Proposal of jobs cannot be undertaken.
A public service institution can/ will provide
information relating to jobs within the institution for Further, Section 13(1)(a) of
purposes of job evaluation. the SRC Act provides for
supply of information to the '
- | Commissign.
(2) The information to be provided in sub- CRA | The proposal is provided for in  SRC has considered the
Regulation 14 (2) should be amended to read: | sub-regulation (2). | proposal  and  retains  the
100 |
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC

officers and other levels of government.

| other

public body and SRC in the
event of dissatisfaction with
the job evaluation results.

Job evaluation results, among
factors, inform the
advice of SRC on salary
structures for other public

| officers.

|
NPSC

Definite timelines need to be stipulated within which an

For good order, it is important
to provide timelines within

SRC has: considered the
proposal and revised the draft

| institution is expected to submit grievances after receipt  which certain actions should ' regulations to provide for
of the evaluation results e.g. 14 days after receipt of the | pe taken. timealines.
job evaluation results.

(2) Where a public service institution is dissatisfied | - - -
with the job evaluation results, the public
service institution shall submit to the
Commission a request for review, the grounds
for review and supporting documents;

(3) Where a State or other public officer is | Parlscom The draft regulations provide a | SRC  has. considered the
dissatisfied with the job evaluation results, the Regulation 15(3) peeds to be re-draf;cec‘ t’ol more | cl‘ear procedure for‘subm}‘ss%on proposal and _retain_s the
officer may upon release of the results— : acc.urately‘ commumc;ate the procedure of applying for | of rquest for review of job | clause as provxded in the

review of job evaluation results. evaluation results. draft regulations.

@ raise their grounds for review with the | - = -
public service institution; and | |

)  the public service institution shall, if ‘ “ - -
satisfied that the grounds have merit, submit |
to the Commission a request for review, the
grounds for review and supporting
documents. .

(4) An application for review of job evaluation | Parlscom ' For good order, it is important | SRC  has: considered the

results shall be submitted to the Commission within
such timelines as may be prescribed by the
Commission.

Regulation 15(4) provides that the Commission shall

prescribe the timelines for an application fo
| job evaluation.

| This is a derogation from section 13(m) of the Statutory |

Instruments Act which prohibits an

| delegation of legislative powers. The timelings should be |

r review of a

inappropriate

. Page 103 nf 302

-

to provide timelines within
which certain actions should
be taken.

proposal and revised the draft
regulations to provide for
timelines.
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PROVISION

| STAKEHOLDER FEEDBACK

- OBSERVATIONS BY SRC

RESPONSE/ACTION BY

~ SRC

on job evaluation results.

|

IGRTC
New Sub regulation 9.

| For good order, it is important
to provide timelines within

SRC has® considered

the |

proposal and revised the draft |

Communicating back the reviewed job evaluation results which certain actions should regulations to provide for
| to a public institution. be taken. umelines.
The observation of IGRTC is that the Commission should
| introduce a new sub-regulation Regulation 15, indicating
the timeline within which the Commission should submit '
| back reviewed results. '
Previously, the Commission had not been submitting
results of reviewed job evaluation results after an appeal
by public institution.
16. Validity of job evaluation results . SCAC - The provision on review of job | SRC has. considered the
Job evaluation results shall remain valid until the job | Refer to comment above and the communication | evaluation results is an | proposal :and retains the
is re- evaluated by the Commission. | protocol. Further it is the opinion of SCAC that JE results | important administrative | clause :as: provided in the |
are guidelines, non-binding and operate as a benchmark | mechanism for further | draft regulations. ‘
for determining remuneration and benefits that are then | engagement between the 7 P |
set by the employer. A review on grounds of | public body and SRC in the
| dissatisfaction is based on the premise of their binding | event of dissatisfaction with
nature, which is not the case; and further usurps the role ' the job evaluation resuits.
| of the employer in determining the merit or otherwise of |
the advisory and exercise of discretion, based on the  Job evaluation results, among
broad parameters of the advisory issued. other factors, inform the
advice of SRC on salary
structures for other public
_____officers. i
Parlscom Employers of other public SRC has considered the
Regulation 16 infringes on the powers and | officers can undertake their proposal and retains the
| responsibilities of employers of public officers to | own job evaluation for their | clause as provided in the
! undertake their own job evaluations for employees. In  employees for different | draft regulations. |
]particular, the Parliamentary Service Commission, the | purposes.  However,  with
i}udicial Service Commission and the Public Service | respect to remuneration and
| Commission have the power to undertake job evaluation | benefits for other public
| for public officers who are employees of these | officers, the Commission shall |
| Commissions. | its job evaluation results to
advise in accordance with
section 11 (d) of the SRC Act.
- CRA The effective date for | SRC has, considered the
S There will be a problem where a re- evaiuation is done ' implementation of the advice proposal and retains the
104 |
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PROVISION ' STAKEHOLDER FEEDBACK . OBSERVATIONS BY SRC RESPONSS{:&CTION Hy
| but due to budgetary constraints is not implemented as it | on salary structures takes into | clause as provided in the
| happened in 2019. account availability of funds. craft regulations.
| Section 16 should therefore be revised to care for such
| situation.
| NPSC The emerging issues that SRC has considered the
There's need to allow flexibility in the event that Might affect the worth of the proposal and retains the |
- emerging issues call for review, consider adding an | JOD to warrant re-evaluation clause as provided in the |
" exception. are set out in the criteria for | draft regulations. ‘
' job evaluation in Regulation 12 |
| (1) ! ,
CoTU The worth of the job remains | SRC has considered the |
Recommends the need to provide timelines for validity of | the same as long as the | proposal "and retains the
' job evaluation results, | content of the job remains the | clause as provided in the
| same. Evaluating a job whose ' draft regulations.
| content has not changed will
: yield the same job evaluation
, results, therefore validity of
| the job evaluation results in
' not time bound, rather its
' determined by the factors set
out under criteria for job
| revaluation (Regulation 12)
17. Guidance on job evaluation - - -
A public service institution may request for guidance :
or clarification from the Commission on job w
evaluation process and implementation of job |
evaluation results. | '
18. Salary structures - | - B
(1) The Commission shall use job evaluation ‘
results, among other factors set out in
regulation 9 (1), when—
(&) setting and reviewing remuneration ~ IGRTC
and benefits for a State officer: and Regulation 18(1) (a) indicates that the Commission shall | The rationale for Regulation SRC has considered the
| use the job evaluation results when setting remuneration ' 18(1) (a) is that job evaluation proposal and retains the |
|and benefits for a state officer. results, among other factors clause as provided in the

Previously, IGRTC has received salary structure from SRC
| for the Secretariat that was not in tandem with the job

set out in regulation 9 (1),
form the basis for setting

draft regulations.
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESP’ONSE/ACTION BY
SRC

| evaluation results. The salary structure was introducing a
| grade that was not in the job grading resuits, this
disadvantaging some cadres.

Further, the members have been graded as
Commissioner while Secretariat received a different job
evaluation. The law says you cannot have different
salaries for same job. (See Employment Act)

salary structures for

officers.

state

The views by IGRTC shall be
addressed by the Commission
administratively

]

| County Assembly of Makueni

| Insert the word “advising “immediately after the

| word” reviewing”

The role of the Commission isto advise on
remuneration and benefits to public officers in addition
to setting and reviewing the same.

' Regulation 18 (1)(a) addresses

the state officers and therefore
setting and reviewing of
remuneration and benefits is

only applicable to them.

SRC has considered the
proposal -and retains the
clause ‘as. provided in the
draft regulations.

(b)

advising on the
benefits for other public officers.

remuneration and

County Assembly of Makueni
18(1) (b) Insert the word “advising “immediately
after the word “reviewing”.

The role of the commission is to advise on remuneraticn
and benefits to public officers in addition to setting
and reviewing the same.

~ 19. Procedure for developing sa‘Iary structures
(1) The Commission, shall, prior to developing

salary structures—

Public Service Commission

Regulation 19 exceeds the constitutional and

statutory powers and functions of SRC, specifically

Article 230(4)(b) of the Constitution which has been

interpreted by the Supreme Court in Petition No. 42

of 2019.

Proposal

19(1) The Commission, shall, prior to developing

| salary structures for State Officers-

1 (2) conduct comparative surveys on labour markets

‘ and trends in remuneration to determine the
relativity of remuneration of public service in
relation to the market trends; and

(b) subject the outcome of the comparative surveys

| therefore

| draft Regulations
| address the
| mandate with respect to salary
| structures for State and other |

on labour markets and trends in |
remuneration to the provisions of regulation 9
(1).

Regulation 18 (1)(b) addresses
the other public officers and
advising on
remuneration and benefits is
only applicable to them.

SRC has considered the
proposal and retains the
clause as provided in the
draft regulations.

There is need toc have the
clearly

Commission’s

public officers.

SRC has' considered the
proposal and revised the draft
regulations appropriately.
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PROVISION | STAKEHOLDER FEEDBACK OBSERVATIONS BY SRC RESPONSEQ:CTION .
Salary structures that are set, reviewed er—advised
(Delete) shall remain valid until reviewed by the |
Commission. |
22. Guidance on salary structures. - Parlscom | There is need to provide clarity SRC has considered the

A public service institution may request for guidance Th|s is ultra vires the powers of the Commission which is | in this provision on the | proposal and revised the draft
or clarification from the Commission on its ! to advise public service institutions and not to offer | | implementation  of  salary regulations appropriately.
salary structure. | "guidance”. | structures for state officers

and advice on salary structures
for other public officers. :
23. Rewarding productivity and SCAC The rationale  for the SRC has. considered the |
performance The proposal is ultra vires. Performance rewards in public = regulations  on rewarding = proposal and revised the draft

(1) The Commission shall issue guidance on
recognizing and rewarding productivity and
performance.

service and state corporations is based on the Public
Service  Commission  (Performance  Management)
Regulations 2021 and the State Corporation
{Performance Contracting) Regulations 2004,
respectively. Implementation s based prior
consultation with the National Treasury.

on
The proposal seeks to transform SRC inte the employer
without a mechanism for determining the context and

only an employer can prescribe. The same ought to be
deleted in entirety.

productivity and performance
is to ensure that public bodies

seek the advice of the
Commission on financial
reward and cash award
schemes.

here is need to provide clarity

conditions on perfermance, externalizing @ process that | in this provision on rewarding

productivity and performance.

regulations appropriately.

OCoB
To provide the criteria for rewarding productivity instead |

of stating that the Commission shall issue guidance.

| These regulations should operationalize the Act by

providing the "how", not by stating once again that the
Commission shall do certain things but providing how
those things will be done. This would also increase
accountability and transparency in that there will be a set
mechanism for measuring performance.

There is need to set out the

criteria for rewarding
productivity and performance.

| SRC has considered the
proposal and revised the draft
| requlations appropriately.
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| ' |
| PROVISION | STAKEHOLDER FEEDBACK OBSERVATIONS BY SRC | RESPONSE/ACTION BY |

SRC

| The clause encroaches on the Public Service
' Commission powers and functions in Article 234(2) (e)
| of the Constitution as read with Section 62 of the
; Public Service Commission Act.

Clause 23 should be deleted in its entirety.

[
|
|
|

regulations on
productivity and performance
is to ensure that public bodies

rewarding '

seek the advice of the |
Commission *.on financial
reward and- cash award |
schemes.

There is need to provide clarity |
in this provision on rewarding |
| productivity and performance.

proposal and revised the draft
regulations appropriately.

. County Assemblies Forum
 Any legal obligation should be traceable either to the
I Constitution or the Principal Act. There doesn’t seem to

- management. The Regulation assumes that recognition
' and reward relates only to remuneration and benefits
; which is not the case. Public service institutions should
| be free to manage their own performance in accordance
| with their own human resource policies and those of
regulatory bodies such as Public Service

' The

for  the
rewarding

rationale
regulations  on

| productivity and performance
be a clear function given to SRC concerning performance |

is to ensure that public bodies

| seek the advice of the
| Commission on financial
reward and. cash award
schemes, .

Commission. In any event, there is no legal obligation to | : .
. in this provision on rewarding

' productivity and performance.

' relevant
|

| adhere to ‘guidance”.
. Proposal
Delete Regulation.

¥

There is need to provide clarity

SRC has considered the

proposal and revised the draft |

regulations appropriately.

County Assembly of Makueni

Delete the words “guidance, recognizing and
rewarding appearing immediately after the word
“issue” and substitute therefor “guidelines on
recognition and reward of productivity and
performance”.

There is need to provide clarity
in this provision on rewarding
productivity and performance.

\
T

SRC has considered the
proposal and revised the draft
regulations appropriately.

-

(2) The guidance referred to in sub-regulation

(1) may provide for—

(@ the mechanisms for linking rewards in
the public service to measurable productivity
and performance; and

Page 114 of 302



5

5 0

.fl_l"
e
¥ .
I T == e e e e T ’_ = T =
PROVISION | STAKEHOLDER FEEDBACK oaseg\m%ns BY SRC RES"O“SEL ‘ECTION BY
() the eligibility criteria for recognising | CRA - The  fatign for the | SRC has considered the
and rewarding productivity and performance in | 23(2)(b) These are decisions made by independent | regulations on  rewarding proposal and revised the draft |

the public service.

commissions, county, and national government. They can
set SRC guidelines as minimum thresholds and should
. therefore be deleted.

productivity and performance
is to ensure that public bodies

seek the advice of the
Commission on financial
reward and cash award
chemes..

There is need to provide clarity
in this provision on rewarding
productivity and performance.

regulations appropriately.

County Assembly of Makueni

23 (2) (b)Delete

the words

“recognizing and

rewarding” and substitute thereof " recognition and

reward”

(3) A public service institution shall develop a
framework for recognising and rewarding

NPSC

Institutions should be mandated to develop a reward

" The

There is need to provide clarity
in this provision on rewarding
productivity and performance.

SRC

has considered the
proposal and revised the draft
regulations appropriately.

rationale  for  the
regulations *on  rewarding
productivity and performance
is to ensure that public bodies

seek the advice of the
Commission on financial
reward and cash award
schemes.

There is need to provide clarity |

in this provision on rewarding
productivity and performance.,

SRC nas considered the
proposal and revised the draft
regulations appropriately.

| and sanction policy to guide rewarding of
productivity and performance. | performance, in consultation with SRC. I
| Further the policy to be reviewed from time to time in |
| consultation with the SRC will enable institutions
| maintain autonomy, avoid bureaucracies and endure
' timely implementation and ultimately improved
| productivity within their institution.
@ The framework referred to in sub- | -
regulation (3) shall be— -
(@ in accordance with the Commission’s | County Assembly of Makueni
| Delete the entire sentence and  substitute with "In

guidance referred to in sub-regulation (1); and

accordance

with the guidelines as prescribed and |

approved by the Commission

There is need to provide clarity
in this provision on rewarding
productivity and performance.

SRC has' considered the
proposal and revised the draft
regulations appropriately. '

—J
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY

SRC

schemes,

There is need to provide clarity
in this provision on rewarding
productivity and performance.

CRA

Public officers and the levels of government are not
| under any mandatory obligation to seek this advice
because they have their structures in place including
the HR department. This is unconstitutional and should
therefore be deleted.

| The
regulations - on

rationale for

productivity and performance
is to ensure that public bodies

seek the advice of the
Commission on financial
reward and cash award
schemes,

Further, The Public Service
Commission ~ (Performance
Management ) Regulations,

2021, with regard to rewards
provides as follows;

42(3)(a) Where a public
body establishes a financial

reward scheme, the public |

body shall, first seek the
advice of SRC for
proposed financial rewards.

46(2) the PSC shall seek the
advice of SRC where PSC

the |

intends to award cash |
prices under the award
scheme,

the | SRC
rewarding proposal and revised the draft
regulations appropriately.

has.

considered

the |

(2) Tne Commission shall in advising on
productivity and performance be guided by

the following—

. County Assembly of Makueni

24 (2) Delete the entire sentence and substitute therefor
awarding productivity and
| commission shall be guided by the following

L

in

performance the

There is need to provide clarity
in this provision on rewarding
productivity and performance.

SRC has

considered

the |

proposal and revised the draft

regulations appropriately.
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PROVISION

‘ STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY |
| " SRC

‘ when it comes to collective bargaining should be
! restricted to a strictly advisory role. Collective bargaining
Labour Organisation Constitution and reaffirmed as such
in the 1998 ILO Declaration on Fundamental Principles
and Rights at Work, As such it is well regulated and
additional conventions as well as procedures have
already been set up to offer guidelines when it comes to
the procedure to be used during the process. The Clause
as structured seeks to insert the Commission into
| collective bargaining negotiations which may curtail the
‘ freedoms of trade unions as well as compliance/ slow
| down the process entirely. The said Regulation violates
| Article 41 of the Constitution which guarantees workers
| the right to fair labour practices particularly the right to
| engage in collective bargaining, Further violates the
| provisions of Articles 36 and 37 of the Constitution since
the Regulation attempts to curtain and limit the scope of
| collective bargaining agreements.

is @ fundamental right that is rooted in the International |

advice public bodies on thei

remunerative - and benefits
items payable out of public
funds.

regulations appropriately.

Parlscom

' This deragates from the power of employer public service
institutions and goes beyond the powers of the
Commission to advice.

Regulations 26(2)(3)&(4) are similarly ultra vires to the
powers of the Commission and derogate from the power
of employer public service institutions and goes beyond
the powers of the Commission to advice.

There is need to provide clarity
on the mandate of SRC to
advice public bodies on the
remunerative © and  benefits
items payable out of public
funds.

SRC has  considered the
proposal and revised the draft |
regulations; appropriately. [

| County Assemblies Forum

| The procedure is restrictive and invasive on the public
service institution. This defeats the essence of such
negotiations.

Proposal

Redraft to give adequate latitude to the parties to a
negotiation.

|

There is need to provide clarity
on the mandate of SRC to
advice public bodies on the
remunerative  and
items payable out of public

‘ funds.

CRA

This is an encroachment to the trade union rignts as

envisaged in the constitution Article 41 (4).Every trade

union and every employers' organization has the right-
(@ to determine its administration, programs, and

Page 122 of 302

benefits |

' SRC has: considered the
| proposal and revised the draft 1
| regulations.appropriately.
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
- ' SRC r

benefits for State officers; and

1

) advise on remuneration and benefits for
other public officers.

v

—T‘:gjffhe Commission shall; pursuant to Section 13

I of the Act, conduct reqular compliance checks
to ensure that public service institutions

i " comply with these regulations, the set and
reviewed remuneration and benefits, and the
advice of the Commission.

Parlscom

Regulation 31(3) is ultra vires in so far as the

It is necessary to revise the
provisicn on compliance with

SRC has- considered the
proposal and revised the draft

Commission has no powers to investigate and determine Commission set and reviewed regulations to provide for
compliance. remuneration and benefits, monitoring and evaluation.

| and advice in entirety.
ICPAK It is necessary to revise the SRC has considered the

The provision is not clear on how often the compliance
checks should be carried out.

Proposal

Amend Regulation 31 (3) to read:

The Commission shall, pursuant to Section 13 of the Act
conduct compliance checks every two years (0 ensure
that public service institutions comply with these
regulations, the set and reviewed remuneration and
benefits and the advice of the Commission.

I
Justification

_For clarity. . o
Public Service Commission
| The clause exceeds the constitutional mandate of SRC in
| Article 230(4)(b) of the constitution as interpreted by the
Supreme Court in Petition no 42 of 2019.
' Proposal
I The clause should be deleted.

provision on compliance with

. Commission set and reviewed

remuneration and benefits,
and advice in entirety.

proposal and revised the draft
| regulations to provide for
monitoring and evaluation.

It is necessary to revise the

provision on compliance with

Commission set and reviewed |

| remuneration “and  benefits,

and advice in entirety.

I SRC has considered the
| proposal and revised the draft
regulations to provide for
| monitoring and evaluation.

' County Assembly of Makueni
| Delete the words " the set and reviewed remuneration

| It is necessary to revise the

provision on compliance with

| SRC Has considered the |
proposal and revised the draft

| and benefits and the advice of the commission “and | Commission sef and reviewed | regulations to provide for |
substitute therefor “set guidelines on remuneration and | remuneration and benefits, = monitoring and evaluation.
| benefits for state and other public officers” and advice in éntirety. _ |
(4) The Commission may require 2 public service | Parlscom It is necessary to revise the SRC has considered the

| Reguiation 31(4) is ultra vires in so far as the

provisicn _on_compliance with

Page 131 of 302 ;
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STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC

PROVISION
institution to take remedial action in
compliance with the Commission's set

remuneration and benefits, and advice within
a set time frame and provide proof of such
compliance.

Commission has no powers to investigate and determine |

compliance.

Commission set and reviewed |

remuneration and benefits,

| and advice in entirety.

regulations to provide for |
monitoring and evaluation.

Public Service Commission

The clause exceeds the constitutional mandate of SRC in
Article 230(4)(b) of the constitution as interpreted by the
Supreme Court in Petition no 42 of 2019.

Proposal

The clause should be deleted.

It is necessary to revise the
provision on compliance with
Commission set and reviewed
remuneration | and benefits,
and advice in entirety.

SRC has considered the !
propesal and revised the draft
regulations to provide for |

monitoring and evaluation.

County Assembly of Makueni

Delete the words " the commissions set remuneration
and benefits and advice within the set time frame and
provide proof of compliance” and substitute therefor *
the set guidance on remuneration and benefits for state

| officers and _and other public officers and advise

It is necessary to revise the
provision on ccmplla'*ce with

| Commission sef and reviewed

remuneration and benefits,
and advice in entirety.

SRC has considered the
proposal and revised the draft
regulations to provide for
monitoring and evaluation.

Where a public service institution fails to
comply with the Commission’s requirement in
sub-regulation (4), the Commission may
initiate or recommend action as provided by
law.

' Parlscom

Regulation 31(5) is ultra vires in so far as the

, Commission has no powers to investigate and determine
’ compliance.

It is necessary to revise the
provision on compliance with

Commission set and reviewed |

remuneration and benefits,
and advice in eptirety.

SRC has considered the
proposal and revised the draft
regulations to provide for
monitoring and evaluation.

' Public Service Commission

The clause exceeds the constitutional mandate of SRC in
Article 230(4)(b) of the constitution as interpreted by the
Supreme Court in Petition no 42 of 2019.
Proposal: The clause should be deleted.

It is necessany:

to revise the
provision on compliance with
Commission set and reviewed

| remuneration ‘and benefits,
| and advice in eptirety.

monitoring and evaluation.

SRC has' considered the |
proposal and revised the draft
regulations to provide for

The Commission may, from time to time,

32. Commission to provide guidance.

guidance on the
Regulations.

implementation of

issue

these  Amend the word “guidance

County Assembly of Makueni
Amend the marginal note accordingly
“appearing immediately

The draft provision needs to
be revised in line with Section
13 of the Statutory

SRC has considered the
proposal and revised the draft |
regulations on provision of

|94(5) of the Constitution of Kenya,

Regulation 7(2) contravenes section 13(m)
Statutory Instruments Act.

Regulation 7(2), in effect, delegates the power to make
further statutory instruments to the Commission wwhout
| reference to the legislative role of Parliament. Article |
2010 states as
| follows:

"No person or bedy, other than Parliament, has |

of the |
[ 13 of the

be revised in line with Section
Statutory
Instruments Act.

| before _the word “guidance” and substitute therefor | Instruments Act. guidance.
| “guidelines”
Parlscom The draft provision needs to | SRC has considered the

propesal and revised the draft
regulations on provision of
guidance. .

Page 132 0f 302
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RESPONSE/ACTION BY

PROVISION E STAKEHOLDER FEEDBACK OBSERVATIONS BY SRC SRC

the power to make provision having the force of
law in Kenya except under authority conferred by
this Constitution or by fegisiation.”
| This is further contrary to section 13(m) of tne Statutory
Instruments Act as it amounts to an inappropriate
' delegation of legislative powers.

The guidelines contemplated should be set out in the
Regulations for approval together with the other
provisions of the Regulations.

Regulation 24(e) contravenes section 13(m) of the
Statutory Instruments Act as it amounts fo an
inappropriate delegation of legislative powers. ‘
Regulation 29(2) is in contravention of section 13(m) of
the Statutory Instruments Act in so far as it purports to
- delegate the timelines for submissicn of the information
sought.
Regulation 32 is in contravention of section 13(m) of the
tatutory Instruments Act in so far as it purports to give
powers tc the Commission to issue guidance on
implementation of the Regulations and amounts to an
inappropriate delegation of legisiative power.

132 [Page
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| SALARIES AND REMUNERATION 7
CONMMISSION N

INVITATION TO SUBMISSION OF MEMORANDA

rernissian [S8C) o estabishies! urder Aehicle 230 o the Constitutan of Kenva,
nves The Contrvission poveen, ard “anctnes,

srurierefian and benel s of - alf Lo
o RnnEnts on L renunerato aodd besel oal oll other public cfficen,

The Salatms,
2040, Article
a) Yo set and regaiel
By Lo adwise e pal Sae

Further e Salare o
fiar, vests the Conre
ta make reguatior, o

reral n Commuissian A, 2001wk oo operauor ali s Acticle 230 of the constdu-
foadaitional lunatrns and poveers, Section Wit rmanddtes the Commission
watryarg it effect the proasions of e S

Pursuanm to this, the Comnm anien bas developed the Diedt Seares and Reo et o Qo mmisseen {Remungiation
and Benpel s ol State and Cther Tublic Cllicens) Regulations, 2022

In lpe vl Artizis i ened 10 20 the oo
memoranda and e slak
(Resruneration and Sape g of

ten, amang other legal cove ces the Cormrrision s ieguesting lor
cnd tha public vn the Dol s dod Bemuneration Cammission
dand CGther Public Olfcers) Reau atons, 20l 2

lrwine

o o) Ste e ancd ather Public OHicers)
Bl 3579viM

The Draft Salar v aned Bemanecian Conmission (Remunetation end
Regulationu, 2022 can b cziewed on SRC wabsie using Lhe (o lwwang fnsk: hetpe:

The wisttent wewws and memuorard a shauld be sddressed to the Carrmussan Secretary/TEQ, ard senl through the
tollowag errl addreses, revel vions secgoke andforinds sre poe o Lor addressed to Lhe Commission
Sevetary /CED, «nel »aint 12 rouph P.O. Bax 43126 - 00800, Nairobi, Kenya, <4 o thrzugh enline eptions and
platiorine, as fo v, SItC social media platferms {Zsrckenya on Twitter and tristagram; @SRCKE on Face-
book; and Salaries and Hemuneration Commission on Linkedne A Sulvnre on Tonm oo ales gvailable on SEE
wozbsite lins. httpa:f fvre.po ke/ 1669-2 ¢

A subimissians ol rach e Cormmsasn on o before 11 March 2022,

hitpadhowa v ol salarh s and Bemunration sits o RIS Ea S HYS]
Lommissio:n
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OFFICE OF THE CONTROLLER OF BUDGET

- A
{0CO i oy
\‘i\’;g,-_; . ilu i; '
SRVARIVE ! \ 4 b {lese, 12 Floae
Dnail: cobrcobyg R Harardye v
Websic wwwcahalc A i {\",E:"k"‘]'; Wi
Ref. COB/SRC/002/Vol.V (23) - 15" March, 2022
Mrs. Lyn Mcngich “! S
Chatrperson
Salaries and Remuneration Commission pw
P.O. Box 43126-00100
NAIROBI

Dear l\'{"(S ‘%'11&; H 52

RE: WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
REMUNERATION COMMISSION (REMUNERATION AND
BENEFITS OF STATE AND OTHER PUBLIC OFFICERS)
REGULATIONS, 2022

We refer to your letter Ref: SRC/ADM/18(2)) dated 23™ February, 2022 on the
above subject matter.

Forwarded herewith, please find written submissions from this office for your
further necessary action.

Yours &ij,

(s

Dr. Margaret Nyakang’o CBS

Cramioting Pradent Utidization of Pablic ands
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BUDGET COMMENTS ON THE SALARIES
AND R MUNERATION COMMISSION (REMUNERATION AND BENEFITS OF

STATIC AND ()I Hl' R I‘l BLIC OFFICE RS) REGU LATIONS, 2022

Nu

-

(1.

(_'I;tux(‘ B

0

0(2)

15(4)

23(1)

(1)

|
|
|
|

!'rnpnscd Amcntlmcn

Merge Clause 6 and 9 «
| the Regulations

Delete the clause

lnu,plmc md) "with
“shall”

Provide the specific

timelines for addressing

the review of the
evaluation results
' To provide the eriteria
rewarding productivily
instead of stating that

{
[

¥

E(n

“the

Commuission shall 1ssue

owdance. ..

I'o delete

A l‘i.\'l)l:lllﬂﬁt_!_l-_l_' - |

Further. from practice, seconded stafT

teonsidered. Use of the term “may’

[ clear. The Commmission should not

_the Regulations.

I'his will avoid duplication of the

provisions and improve the (low of
the Regulations. I
Pensions should be addressed by the
Pension Act -

can carn both pension and gratuity
since institutions are required to remit |
pensions to Director Pensions. The |
Pension 1s based on the officer’s basic
salary [rom the parent ministry. At the
end of the contraet, the olficer 1s paid |
aratuity based on the basic salary at the |
mstitution where the olficer is on :
secondment. i
To be aligned Lo the review and advise |
by the Commission on the F
remuneration ol State and Public
officers as well as to the general
public. Our view is that the views ol
the stakeholders should always be

makes it discretionary and nol
mandatory.
The timelines need (o be known and

give uself other prescriptive powers in
These ngllLlllUl].‘s should
operationalize the Act by providing
the “how™, not by stating once again
that the Commission shall do certain
things but providing how those things
will be done. This would also ierease
accountability and transparency in that
there will be a set mechanism for

me :l\(ll Ili" pCl I(H lndl'l(.L

L an mstitution deve ]np\ a framewaork
tor recognizing and rewarding
|1rnduuli\'it\-‘ i accordance with Rey. |
[hat 1s, the framework should
Iw in nccnrd:mw with the guidelines
approved and 1ssued by the
Comnussion. The public institution

Promoting Pradent Utilization of Public Funds
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| should therciore not seek advice on
mnplementing its framewaork,

T 28021 & (3) | To provide tmeline Cleis importaot o provide the tmeline
Lo seekimyg the review and the time |
Swhen the Commussion shoulkd
‘ _ respond.
8. 3l i The measures 1o be taken To avoid ambiguity and uneertainty

by the Commission
should be clearly
provided o
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D Ma rg,;_z'l‘rc-t Nvakang’o CBS
CONTROLLER OF BUDGET

Prownoting Prident Utidization of Public Fands
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Telephone: Nairobi 2892000
Email: info@tsc.go.ke
Web: www.tsc.go.ke

TSC HOUSE
KILIMANJARO ROAD
UPPER HILL

PRIVATE BAG- 00100
NAIROBI, KENYA

N e T TG

When replying please quote

Ref. N°:CS/TSC/46/VOL.VII Date: | é“‘ March, 2022

Anne R. Gitau, MBS (Mrs)
Secretary/Chief Executive

Salaries and Remuneration Commission
P.O. Box 30050 - 00100, -~

Dear Madam,

e

This is in reference to your letter SRC/ADM/18 (2) dated 23™ February, 2022,
and our letter Ref:TSC/FIN/SDD/SRC/70/VOL.11/4 dated 11/3/2022 on the
above matter.

We have subjected the proposed Regulations on the Remuneration and Benefits of
State and Public Officers 2022 to a thorough review.

Attached hereto, find Memorandum elaborating the position of the Teachers Service
Commission on the same.

We await the opportunity to reiterate and/or elaborate on the same.

Yours Sincerely,
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1, INTRODUCTION

L L G N RN
N U W N —

The Teachers Service Commission (the Commission) is established under
Article 237 (1) of the Constitution as a constitutional Commission with
primary functions being to: - register trained teachers; recruit and employ
registered teachers; assign teachers for service in any public school or
institution; promote and transfer teachers; exercise disciplinary control over
teachers; and terminate the employment of teachers engaged in public
service.

The Commission is further mandated Under Article 237 (3) of the
Constitution to:- review the standards of education and training of persons
entering the teaching service; review the national demand for, and the
supply of teachers; and advise the National Government on matters relating
to the teaching profession.

On the other hand, section 11 of the Teachers Service Commission Act
requires the Commission to: -

Formulate policies to achieve its mandate;

Provide strategic leadership and direction;

Prescribe teaching standards and ensure compliance;

Manage the Teachers payroll;

Facilitate career progression & professional development;

Monitor the Conduct and Performance of teachers; and

Do all such other things as may be necessary for the effective discharge
of its functions and the exercise of its powers.

TSC is therefore an independent body bestowed with a specific mandate to
undertake all teacher management functions. Under Article 250 of the
Constitution, the membership of the Commission is constituted to discharge
and/or execute such mandate while Article 249(2) (b) of the Constitution
acknowledges that the Commission is independent hence not subject to
direction or control by any person or authority.
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1.5

The Commission is the single largest employer in the public sector. Notably,
the proposed Regulations will have huge implication in the teaching service
in Kenya. It is against this background that the Commission has carefully
studied the proposed Regulations and hereby presents its views on the same
for consideration.

2. GENERAL VIEW ON THE PROPOSED REGULATIONS

21

2.2

2.3

2.4

2.5

Pension Regime in Kenya

Pension regime in Kenya is regulated by Constitution, the Pensions Act, the
Retirement Benefits Act, and the Public Service Superannuation Scheme
Act. These legislations provide statutory guidelines on the entire pension
regime in public service.

Further, the statutes and attendant Regulations vests the legal mandate for
the management of retirement benefits in different institutions in the public
service including the National Treasury, the Retirement Benefits Authority
and various employers.

Regulation 8 of the proposed Regulations seeks to upset the above
substantive statutory framework through the “back door” i.e. subsidiary
legislation. As a cardinal principle of law, Regulations cannot amend a
substantive statutory provision. The net effect of the Regulation as currently
drafted are inconsistent with the provisions of the Pensions Act, the
Retirement Benefits Act, and the Public Service Superannuation Scheme
Act.

For instance: The Regulations proposes that SRC shall set and advice
pension or gratuity payable to state officer and public officers. This
contradicts the provision of the first schedule of the Pensions Act that
provides a statutory formula for calculating pension emoluments in public
service.

We further take note that, the Public Service Superannuation Scheme is a
defined contribution scheme for employees in the public service. The same
is founded on the provisions of the Public Service Superannuation Scheme
Act. The scheme is further regulated by the Retirement Benefits Authority.
To this end, therefore, the proposed provision by the Regulations to
mandate SRC to regulate defined contribution schemes will not only be
usurping the mandate of the RBA but also a contravention of the existing
law.

Led
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2.6

2.7

2.8

Z.9

2.11

Under Section 1 1(g) of the Salary and Remuneration Act the Commission
has the mandate to make recommendations on the review of pensions
payable to holders of public offices. The proposed Regulations tends to
extend this mandate beyond the provisions of the parent Act to include
“setting, regulating, reviewing, advising on pension review.” This creates

inconsistency which will not stand the test of time and/or the legal threshold
for law making.

To the extent that the proposed Regulations tend to encroach on matters
already sufficiently provided for by other existing legislations the same is
not only in contravention to jurisprudence but may fail the witra vires test.

We reiterate that there are statutory legislations in place that creates, defines
and regulates the right to pension. As such, except through an amendment
of the parent Acts to place SRC in the implementation structure of
pensions, an attempt to create, define, regulate or confine powers to any
other entities than those contemplated under the relevant legislation will be
illegal.

The proposed Regulations will render impotent and circumvent the powers
and roles granted to bodies under the Pension Act, Retirement Benefits Act,
and Public Service Superannuation Scheme Act. In this regard, it is our view
that the proposed Regulations should be limited to the Constitutional
Mandate of SRC.

Managerial Prerogative of an Employer

Generally, employers have the mandate to recruit, supervise, appraise, and
reward employees based on achievements and productivity instruments
developed by the employer.

More specifically, teacher management functions is exclusive mandate of
TSC under Article 237(2) including inter alia to recruit, employ and
promote teachers. TSC constitutional power to undertake teacher
management functions vests it with exclusive mandate to supervise, meastre
and evaluate performance of its employees. The same is further buttressed
by Section 1 1(f) of the TSC Act that empowers the Commission to monitor
the conduct and performance of teachers in the teaching service.
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2:.12

Z.15

2.16

Accordingly, the TSC just like other employers in public service has in place
the Performance, Recognition, Rewards and Sanctions Policy for its
employees. This policy frameworl compliments the Performance Contract
and Performance Appraisal tools to measure productivity and consequently
isstie rewards or sanctions where appropriate. |

In the same spirit, the Public Service Commission has in place the
Performance Rewards and Sanctions Policy Framework for the Public
Service. This framework establishes performance management system and
a basis for rewarding exemplary performance, and where necessary,
administering sanctions for poor performance, with a view to enhance
productivity in the Public Service.

Regulation 23 and 24 seeks to irregularly grant SRC the mandate to
approve internal policies or guidelines related to rewards and productivity.
More dangerously, Regulation 23 (1) seeks to further grant SRC power to
develop Guidelines on rewarding productivity and performance and that
such Guidelines will be binding on employers in the public service.

Accordingly, it is our considered view that Regulations 23 and 24 be
deleted entirely as it seeks to unlawfully usurp the mandate of Public Service
employers contrary to Article 249 of the Constitution.

Issues of reward and productivity are managerial emanating from the
administrative prerogative that vest exclusively on an employer. While we
appreciate the mandate of SRC under the law, TSC being a Constitutional
Commission with operational independence cannot be directed by any
other person or authority save as provided in law.

It is also key to note that there is a proposed National Productivity and
Competitiveness Council Bill, 2019 that seeks to establish framework to
foster productivity and competitiveness improvement in the public sector,
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2.18 It is our view, therefore, that rewards and sanction framework are within
the exclusive province of employers. It is also key to note that not all
rewards contemplated under various policies in. the public sector have
financial implications.

6
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3. MATRIX ON SPECIFIC RECOMMENDATIONS ON THE PROPOSED

REGULATIONS

Regulation 8 (1)
& and (2): SRC
shall set/advise
= on pension due

B | Reculation 8(3):
State or other
: public officer

&l shall not be paid
5 both pension
g and grawity for
t the same period
& of time.

| VIEWS

The First Schedule of Pensions Act
provides for a formula for calculation
of pensions due to a public officer.,

Further, the Public Service
Superannuation Scheme Act provides
for contributions and payment of
retirement benefits for defined
contribution.

It is our view therefore that the
proposed Regulation tend to bestow
functions provided by other statutes

on SRC without any basis in law.

The proposed Regulation contradicts

Section 4 of the Pensions Act that
provides that every person has

absolute right to pensions and gratuity.
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RECOMMENDA TIONS

‘ The eniirety of
Regulation 8 be deleted.




%! Regulation 8(5)
| and (6): SRC to
| give guidance to
effect defined
contribution

SRC to set,
review advise
and recommend
on pension

i review

Regulation 8(7):

The Public Service Superannuatioﬁ
Scheme Act creates a defined
contribution for public service and
gives guidance to contribution and
payment of retirement benefits under

the scheme.

Further, the Retirement Benefits
Authority established by the
Retirement Benefits Authority Act is

mandated to regulate Pension

Schemes.

Thus, the proposed Regulation
contravenes the powers/functions
provided by statute and donated to

other bodies.

The proposed Regulation extend to
the mandate of SRC beyond what is
provided under section 11(g) of the
SRC Act. The Regulation is thus u/tra
vires
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§| Regulation 23 &
24: Rewarding

: productivity and
i| performance

B 0 4 80 e 5 4 e

Fitgstly, Rewards and Sanctions is an
exclusive prerogative of the employer
and TSC being an independent
constitutional body its functions
cannot be supervised by another body.

Secondly, we note that the nature of
Productivity and Rewards regime does
not require guidelines, approvals and
supervision by SRC.

Thirdly, SRC has no such mandate in
law. It is only the employer in
consultation with the employee who
can effectively measure the
productivity of an employee.

Fourth, the proposed National
Productivity and Competitiveness
Council Bill, 2019 seeks to establish a
council that will be in charge of
productivity and competitiveness in
the public sector.

Teachers are employees of TSC and
therefore, their productivity and
performance can only be measured by
TSC through its internal Performance

Evaluation instruments.
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Telegraphic Address ?'4}:"_\({ ‘-_'3?‘; rf’y {j'ﬂ Parliamentary Service Comnussion
'‘Bunge', Nairobi q e \dy o h_gip Parhament Buildings
Telephone 2848000 \t 3 NUT ‘9“' 7 P. O.Box 41842 -00100
Fax: 2243694 v “’3;” NAIROBRI, Kenya

E-mail: sna@pasliament.go.ke PARLIAMENT

SPEAKER OF THE NATIONAL ASSEMBLY/CHAIR OF THE PARLIAMENTARY SERVICE COMMISSION

OUR REF: DLC/ADM/1/19(63) 9™ March, 2022

Mrs. Lyn C. Mengich,

Chairperson,

Salaries & Remunceration Commission, info@sre.go.ke
Williamson House, 6™ floor, 4" Ngong Avenue, regulations@sre.go.ke
P.O. Box 43126-00100,

NATROBI.

8

Dear \_,‘.m AV P,_,.g,-ij':

REQUEST FOR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
REMUNERATON COMMISSION (REMUNERATION AND BENEFITS OF
STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022,

We reler to your letter ref: SRC/ADM/18(2) dated 23" February, 2022.

Please note that the Parliamentary Service Commission was unable to participate in the
virtual stakeholders’ engagement meeting scheduled to be held on Monday, 28" February
2022 due to the short notice given for the meeting. It is important for effective and
meaningful public participation that stakcholders be given adequate notice of the meetings
to enable them attend. In this particular instance, your letter was received on Friday, 25"
February 2022 yet the meeting was scheduled for Monday, 28™ February 2022.

Be that as it may, the Parliamentary Service Commission has now considered the draft
Regulations in light of the provisions of the Constitution of Kenya, 2010, the Salaries and
Remuneration Commnission Act, (No. 100 of 2071), the Interpretation and General
Provisions Act (Cap 2 Laws of Kenva ) and the Statutory Instruments Act( No. 23 of 201 3)
now proceeds to give its views on the draft Regulations as follows:
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PROCEDURAL MATTERS

(2) Regulations making powers

I. The enactment clause of the Regulations states that “IN EXERCISE of the powers
conlerred by section 26 of the Salaries and Remuneration Comimission Act, 2011,
the Chairperson of the Salaries and Remuneration Commission makes the
following Regulations-...”

2. The draft Regulations arc made pursuant to section 26 of the Salartes and
Remuneration Commission Act, (No. [0 of 2011) which provides that-

(1) The Commission may make regulations generally for the better carrying into effect of any
provisions of this Act.

(2)  The power to make Regulations shall be exercised only after a draft of the proposed
Regulations has been approved by the National Assembly. ™

3. The enactment clause should be re-done to conform to section 26 of the Salanes and
Remuneration Commission Act, and sections 13(a) and (h) of the Statutory
Instruments Act. The power to make Regulations is granted to the Salaries and
Remuneration Commission AND NOT the “Chairperson™ whose role is to sign the
Regulations. This is a drafting and policy error that ought to be corrected.

(b) Regulations making procedurc
4. Pursuant to section 26(2) of the Salaries and Remuneration Commission Act, the
draft Regulations can only be published after a draft of the proposed Regulations

has been approved by the National Assembly.

5. The enactment clause should therefore indicate that the Regulations are made by the
Salaries and Remuneration Commission alter approval by the National Assembly.

(¢) Definition of “commission™.
6. The Regulations refer to the word “Commission™ severally in the text/body. There
should be a definition of the term “Commission™ as the Salaries and Remuneration

Commission.

(d) Vague provision

7. Reference to the words “other legal provisions™ in the proposed Repulation 6(a) and
9(1)(a) are vague and should clearly specity the written laws that the principles are
anchored on. These include the Employment Act, the Income Tax Act, the Public
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Service Commission Act, the Parliamentary Service Commission Act, the Judicial
Service Commission Act, the Retirement \Benefits Act, the Pensions Act, the
Parliamentary Pensions Act, and the Retirement Benefits (Deputy President and
Designated State Officers) Act.

SUBSTANTIVE MATTERS

Definition of “allowance”

<

8. Regulation 2 defines “allowance™ as meaning ... pavment made to State or other
public officers in addition to the hasic or consolidated salary, as the case may be,
for purposes of compensation, or any facilitative payment made to State or other

public officers.”

9. Facilitative payments ave neither remuneration nor benefits and therefore fall
outside the mandate of the Salaries and Remuneration Commussion. Facilitative
payments are simply momes paid to State and public officers to enable them
undertake their functions. The monies must be accounted for and do not berehit or
remunerate the State or public officer. Examples of facilitative payments include

imprest and per diem.

10. The phrase *...or any facilitative payment made to State or other public officers...”
should therefore be deleted.

ROLE OF THE SALARIES AND REMUNERATION COMMISSION WITH
REGARD TO OTHER PUBLIC OFFICERS

Powers of the Salaries and Remuneration Commission

111t is important for the Salaries and Remuneration Commission to properly recognize
the distinction between its constitutional power to set remuneration and benefits for
State Officers and its power to advise on the remuneration and benefits for other
public officers. During the Constitution making process, the Commitice of Experts
on Constitutional Review in their final report dated [1™ October, 2010 stated as
follows with regard to the Salaries and Remuneration Commission at paragraph
1.3.5.4:
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7.5.5.4 The Salaries and Remuneration Commission

The functions of the Salaries and Remuneration Commission were revised
in the RIIDC. Its power to set the remuneration of MPs, members of the
executive, including the president, members of commissions and other
independent offices and other .s'cm't)r office holders was retained but its
power to set tlw Jenmuemrwn K¢ ther ]mblu officers was removed. This
is because s('ﬁmz: salaries in Hu' pub?:c service is a matter closely linked (o
government policy and subject to collective bargaining. It is therefore not
appropriately taken out of the hands of the executive (and unions) and
given to an independent body. Instead, under the RHDC the Commission
was to make recommendations on all other salaries elc in the public
service. The Commission was covered by the provisions of Chapter 16 of that
draft and so is independent. A rigorous process must be followed to remove

members of the Commission

The composition of the Commission was also revised to ensure that each
sector affected by its decisions can nominate members to serve on it. In
addition, three additional members of the Commission were to supply
professional advice and do not volte (these are persons designated by the
Attorney-General s office, by the Cabinet Secretary responsible for finance

and by the Cabinet Secretary responsible for human resources).

The Salaries and Remuneration Commission protects constitutional
democracy in iwo important wavs. Iirst, following practice in many modern
democracies, it ensures that people do not set their own salaries - thus
although MPs must pass the budget, they do not set their own salaries.
Secondly, it protects the remuneration of members of the institutions that are
intended to guard the Constitution and oversee the executive and Parliament.
So, for instance, Parliament or the execulive cannot intimidaie judges by
Ihrcecm:ni.rzg to lower their salaries — the salaries are set and protected by the

Commission.

Object of the Regulations

12, Regulation 3(1)(c) states that one the objectives of the Regulations is to provide for
the procedure for reviewing the remuneration and benefits of other public officers.
This is contrary lo Article 230(4)(b) of the Constitution and section | 1(a), (b) and
(¢) of the Salaries and Remuneration Act, 2011 which envisages that the Salaries
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and Remuneration Commission shall play an advisory role in terms of remuneration
and bencflits of all other public oflicers;

3. Article 230(4)(b) of the Constitution provides as follows:

The powers and functions of the Salaries and Remuneration Comimission
shall be to—
(a) set and regularly review the remuncration and benefits of all State officers;
and
(b) advise the national and county governments on the remuneration and
benefits of all other public officers.

4. Sections 1 1(a), (b) and (¢) of the Salaries and Remuneration Act, 2011 provide as
follows: '

Funeiians of tie Caviviissiorn

In addition to the povers and funciions of the Commssicn under Article

2300 (4), the Comuprission shall

(a) inquire into and advise on the salaries and remuieration to be paid out of
public funds;

(b) keep under review all matters relating to the salaries and remuneration of

public officers;

(¢c) advise the national and county governments on the harmonization,
equity and fairness of remuneration for the attraction and retention of
requisite skills in the public sector;

(d)  conduct comparative surveys on the labour markets and trends in ’
remuneration to determine the monetary worth of the jobs of public
offices,

(e)  determine the cycle of salaries and remuncration review upon
which Parliament may allocate adequate funds for
implementation,

(f)  make recommendations on matters relating to the salary and
remuneration of a particular State or public officer,

(2) make recommendations on the review of pensions payable to holders
of public offices,; and

(h)  perform such other functions as may be provided for by the
Constitution or any other written law.

15. Regulation 4(2) provides that the Salaries and Remuneration Commission shall
underlake the review taking into account the applicable national budgeting and

(¥, ]
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planning cycles. This is contrary to section 11 (e) of the Principal Act which provides
for the Commission to simply undertake the review. It is thereafter the responsibility
of Parliament to determine whether to allocate funds for implementation of the
review, It is Parliament’s role to make the budget as well as plan for the country’s
medium term expenditure framework. The Commission should therefore work
closely with Parliament and the National Treasury with undertaking reviews of
remuneration and benefits.

16. Regulation 10(b) provides that the Conmumission shall communicate its advice on the
remuneration and benefits for other public officers indicating the cffective date of
implementation.

I'7. The role of the Salaries and Remuneration with other public officers is to advice and
not to set the remuncration. The role of setting the remuncration and benefits of
other public officers falls within the remit of their respective emiployers whe also

appoint and supervise the office holders.

I8. The Salaries and Remuneration Commission has no powers to redeline contractual
relations between an employer and employee.

9. Regulation 11(c) is not i tandem with section 1l(c) of the Salaries and
Remuneration Commission Act in that the objective of the rationalization and
harmonization of job grading structures in the public service has not been set out in
the Regulations. Section 11(c) of the Salaries and Remuneration Commission Act
provides that the purpose of harmonization, equity and fairness of remuneration 18
for the attraction and retention of requisite skills in the public service. The said
section 11(c) provides that in addition to the powers and functions of the
Commission under Article 230(4) of the Constitution, the Commission shall-

“advise the national and county governments on the harmonization, equity
and fairness of remuneration for the attraction and retention of requisite

skills in the public sector.”

Validity of job evaluation results

20. Regulation 16 infringes on the powers and responsibilities of employers of public
officers to undertake their own job evaluations for employees. In particular, the
Parliamentary Service Commission, the Judicial Service Commission and the Public
Service Commission have the power to undertake job evaluation for public officers

who are employecs of these Comnussions.
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Procedure for developing salary structures

21.Regulations 19(3) and 21 arc wultra vires the powers ol the Salaries and
Remuneration Commission as set out in the Constitution and the Salaries and
Remuneration Commission Act which is to advise on the remuneration and benefits
of other public officers. The Commission cannot conipel a public service mstitution
to ensure that the salary structure of its public officers 15 as advised by the

Commission.

22.The role of setting the remuneration and benefits of other public officers falls within
the remit of their respective employers who also appoint and supervise the office
holders and the Commission has no powers to redefine contractual relations between

an employer and employee.

23, In particular, scction 11(1)(b) of the Parliamentary Service Act, 2019 provides that

the Parliamentary Service Commission-

“(1) In addition to the functions set out in Article I'unctions of the 127(6) of
the Constitution, the Commission shall
(1) direct and supervise the adminisiration of the services and
facilities provided by, and exercise budgetary control over, the
Service;
(b) determine and review the terms and conditions of service of
persons holding or acting in the offices of the Service;
(c)  initiate, co-ordinate and harmonize policies and strategies

relating to the development of the Service,

e

Guidance on salary structures, rewarding productivity and performance

24. Regulations 22 and 23 provide that the Commission shall issue guidance on
recognizing productivity and performance as well as guidance on a public service
institutions salary structure. Again, this is ultra vires the powers of the Commission
which is to advise public service institutions and not to offer “guidance”.

S. Regulations 24 provides that a public service institution shall seck the prior advice
of Commission before awarding its public officers a reward for productivity and
performance. Again, this derogates from the power of employer public service

N
n

institutions and goes beyond the powers of the Commission Lo advice.
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Collective Bargaining negotiation
26. Regulation 25(2) is ultra vires the powers of the Commission by prescribing the
period of collective bargaining agreements. The Commission may advise on the
period of a collective bargaining agreement but may not prescribe the period of the

agreements.

27.Regulation 26(1) provides that a public service institution with a recognition
agreement with a trade union shall seck the prior advice on the Commission before
commencement of collective bargaining negotiation. This derogates from the power
of employer public service institutions and goes beyond the powers of the

Commission to advice,

28. Regulations 26(2)(3)&(4) arc similarly uftra vires to the powers of the Commission
and derogate from the power of employer public service institutions and goes

beyond the powers of the Commission to advice.

29. Regulation 28(1) is wltra vires to the powers ol the Commission in so far as it
provides that the advice of the Commission is binding in relation to the remuneration
and benefits of all other public officers and may only be reviewed by the

Commission.

Litigation

30. Regulations 30(3)&(4) are ulira vires to the powers of the Commission with regard
to advise to employer public scrvice institutions as well as the established procedure

of litigation before the judictary.
Compliance

31. Regulation 31(1) is ultra vires to the powers of the Commission as the Commission
has no power to enforce the remuncration that it sets for State Officers. Further, the
advice given on the remuneration for public officers 1s not binding.

32. The power to investigate, determine compliance and enforce the same (including
sanctions for non-compliance) is placed on other state agencies such as the Office
of the Auditor General, the EACC, DCI and the judiciary.

33. Regulation 31(2),(3),(4)&(5) are wltra vires in so far as the Commission has no

powers o investigate and determine compliance.

8
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Contravention of section 13(m) of the Statutory Instruments Act

34, Regulation 7(2) provides that the Commission shall from time 1o Hime 1ssuc

guidelines to give effect to the provisions of regulation 1.

15 This, in elfect, delegates the power to make further statutory instruments to the
Commission without reference 10 the legistative role of parliament. Article 94(5) of

the Constitution of Kenya, 2010 states as follows:

“No person or body, other than Parliament, has the power o make provision
having the force of law in Kenya excepl under authority conferred by this
Constitution or by legislation.”

16. This 1s {urther contrary 1o section 13(m) of the Statutory Instruments Act as it

amounts to an inappropriate delegation of legislative powers.

37.The guidelines contemplated should be set out in the Regulations for approval

together with the other provisions of the Regulations.

38. Regulation 24(c) contravencs section 13(m) of the Statutory [nstruments Act as it
amounts o an inappropriate delegation of legislative powers.

39. Regulation 29(2) 1s 10 contravention of section 1 3(m) of the Statutory Instruments
Act in so far as it purports to delegate the timelines for submission of the information

sought.

40. Regulation 32 1s in contravention of section 13(m) of the Statutory Instruments Act
in so far as it purports to give powers to the Commission to 1ssuc guidance on
implementation of the Regulations and amounts (o an inappropriate delegation of

Jegislative powers.

Pension

41 Regulation 8 provides that the Commission shall set the pension or gratuity due to
2 State Officer and advise on the pension or gratuity due to other public officers.
The Regulations should provide that the pension or gratuity shall be based on a
scientific formula and further be in tandem with the relevant pension laws
(Retirement Benefits Act, the Pensions Act, the Parliamentary Pensions Act, and
the Retirement Benefits (Deputy President and Designated State Officers) Act)

9
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42 This shall bring the Regulations into conformity with section 13(k) of the Statutory
Instruments Act which provides that statutory instruments should not make rights,
liberties or obligations of any person unduly dependent on insufficiently defined

administrative powers.

Public participation

> Regulation 9(2) provides that the Commission “may” invite views [rom
stakeholders while discharging its mandate. Under Article 10 of the Constitution,
participation of the people 1s 4 national value and therefore mandatory

43. Regulation 9(2) should therefore provide that the Commission “shall™ invite the
views of the stakeholders while discharging its mandate.

Partnering with training institutions

44. Regulation 13(1)(c) makes it mandatory for the Commission to partner with training
institutions to facilitate training of public service institutions in matters relating o
job evaluation. The partnering with training institutions should be optional and
determined by the Commission’s internal capacity.

Compensable factors

45. Regulation 13(1)(d) provides that the Commission shall prescribe the compensable
factors for job evaluation. The compensable factors must be determined after taking
into account the functions of a job as set out in the Constitution, an Act of
Parliament, job description or schemes of service as is applicable to the job.

46. The compensable factors must further be defined and publicized in order to be in
conformity with section 13(k) of the Statutory Instruments Act which provides that
statutory instruments should not make rights, liberties or obligations ol any person
unduly dependent on insufficiently defined administrative powers.

47. The compensable factors further need to be set out in the regulations to avoid the
same being in contravention of section 13(m) of the Statutory Instruments Act
which prohibits an inappropriale delegation of legislative powers.

48. Regulation 13(2)(c) which provides for the Commission to prescribe the criteria for
assessing, identifying and determining the jobs to be evaluated 15 wltra vires to

section 13(m) of the Statutory Instruments Act which prohibits an inappropriate

10
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delegation of legislative powers. The criteria for this should be set oul in the

regulations and is indeed set out at Regulation 12(1).

Review of job evaluation

49. Regulation 15(3) needs to be re-dralted to more accurately communicate the
procedure of applying for review of job ¢valuation resulls.

50. Regulation 15(4) provides thal the Commission shall prescribe the timelines for an
application for review of a job evaluation. This 1s a derogation from section 13(im)
of the Statutory Instruments Act which prohibits an nappropriate delegation of
legislative powers. The timehnes should be detailed i the Regulations or in a

schedule to the Regulations,

51. Again, the timelines sct out in Regulations 15(5)&(06) should be detailed in the
Regulations or in a schedule 1o the Regulations and not preseribed by the

Commission.

CONCLUSION
The Parliamentary Service Commission thanks the Salaries and Remuneration
Commission for the opportunity to give its views on the draft Regulations and assures it of

its highest regard.

YourS)

HON. JUSTIN MUTURI, E.G.H., M.P,
SPEAKER Of THE NATIONAL ASSEMBLY/CHAIRMAN,
PARLIAMENTARY SERVICE COMMISSION.

11
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Tel: +254 (0) 2729800 Social Security House, Bishops Roac 67 . 3 _‘23
Website: www laboursp.go.ke P 0, Box 40326-00100

Email: pslabour@labour.go.ke Nairobi

When replying, please quote KENYA

Ref: MOL/6/31 VOL.II (72) 8th March, 2022

The Secretary/CEO

Salaries and Remuneration Commission
P O Box 43126 - 00100
NAIROBI

REQUEST FOR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
REMUNERATION COMMISSION (REMUNERATION AND BENEFITS OF
STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022

Reference is made ‘o your letter Ref. Mo. SRC/18 (2) dated 231 February, 2022 on the
above subject.

This is to confirm that the Ministry is satisfied with “Draft Policy on Remuneration and
Benefits of State and Other Public Officers” Regulations, 2022” as presented.

il
7 \

, ﬁdﬁ:ﬁfi""i_f_;

Fahad Muthee
For: CABINET SECRETARY
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The KENYA INSTITUTE for PUBLIC
POLICY RESEARCH and ANALYSIS ~

Qur Ref: KIPPRA/4/2 ' ' ' ' 10™ March 2022

Anne R, Gitau, MBS

Commission Secretary/CEO,

Salaries and Renumeration Commission
Williamson House, 6% Floor

4" Ngong Avenue

P.O Box 43126 - 00100

Nairobi

Dear Mrs Gitau

WRITTEN SUBMISSION ON THE DRAFT SALARIES AND REMUNERATION
COMMISSION (REMUNERATION AND BENEFITS OF STATE AND OTHER PUBLIC
OFFICERS) REGULATIONS, 2022

Reference is made to your letter of Ref. No: SRC/ADM/18 (2) dated 23" February 2022
requesting for written submission on the above subject matter.

The draft Regulations are well articulated and address the subject matter comprehensively.
We appreciate the effort put in formulating the Regulations. Below are a few highlights to
improve the draft.

1. Subsection 4 part 1(c) the timeline for the review of the allowances and benefits of
other public officers is not provided. As provided in section (a) and (b) the Commission
could consider stating the stipulated timelines.

2. Under Subsection 13 on procedure for undertaking job evaluation, point number .
(5) and (6) on instances where a job description is not submitted are conflicting. There
is need for clarification for instances where a position shall be evaluated and when it
shall not be evaluated. '

3. The term “other public officer” has been extensively used in the Requlations.
However, there is no clear definition to the term. The Constitution under Article 260
only defines a “public officer”. It would be important to clearly define the term based
on the context of use or adhere to the term “public officer” as it is clearly defined.

4. PartII is comprehensively detailed. However, the concern is how the Commission will
ensure that the outcomes of the Section are adhered to by Public Service Inslitutions. . \
The Commission may consider a periodic audit if not in place and outline it in the
Requlations. T

2nd Floor, Bishops Garden Towers, Bishop Road, PO. Box 56445 - 00200, Nairobi. o
Tel: +254 20 4936000 +254 20 27119933/4, Cell: 0736 712724, 0724 256078, Fax: +254 20 27119951, l%‘
Email: admin@kippra.orke, Website: http: /I wwwikippra.orke . SG§ Lutusd
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Thank you for considering Kenya Institute for Public Policy Research and Analysis as one of
-.your stakeholders.

Yours sincerely

DR ROSE NGUGI
EXECUTIVE DIRECTOR
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Ll ded SURC/ L/ L /8/VOLM (72) Date: Wednesday, 9" March 2027

Myz i sdengich

The Chai-person

bali s o Mewurcratdon Commission
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L0 BN S5 1Z20-00100

Ll SER Y POR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
Ui TION COMMISSION (REMUNERATION AND BENEFITS OF
T AR O ¥ JER. PUBLIC OFPIC,FRS) REGULATIONS zczz

We i etk zhove matter and  vour letter to the Commission  Ref.
ST L 8 daied 234 February 2022,

vass soresed the deaft Salaries and Remunceration Commission
(Rerar iz oad Donefits of Statz and Other Public Officer s), Regulations,
L8k LT PR ,‘;;:,"'::'; wiih the proposed amendments, noting that the same
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Thank you for your uontinuéd cooperation.
Yours i ER IS

‘ P
D=, ALICE A. OTWALA, CBS
VICE-CHAIRPERSON

s NATIONAL POLICE SERVICE COMMISSION
Encls.
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REPUBLIC OF KENYA
MINISTRY OF ENERGY

Telegrams: “MINPOWER” Nairobi
Feiephone: +2534-20-31011%

Fax: +254-20-240910

Tetex: 2309 MINERGY

Email. ps@eneryyiningo.le

When replying please quote

KAawl COMPLEX
SQUTH C

. 0. Box 30582-00100
NAIROB

7t March, 2022

Ref. Now MOL/CONE/2/34

The CEO

Sataries &Remuneraiion Commission
7O Box 43126-00100

INAIROBI

WRITTEN SUBMISSTON ON THE DRAFT OF SALARIES AND REMUNERAITTON
CONMMISSTION (R:=NMUNERATION AND BENEFITS Of STATE AND OTHER
PURLIC OFFICERS: REGULATIONS, 2022

Please refer to letter Rel. No. SRC/ADM/18/2 of 23 February, 2022 on the above

subject.

We have read the Dratt Remuneration and Benefits vi State and other Public Officers
Regulations, 2022 and noted that the Regulations are consistent with the Constitution
2010 and obtaining Statutes, Regulations and the Practices in Public Service.

)

ﬁr;f‘:': 7 b -‘?/ 2 ) 4
{1 '/:{Tfif'/}"-',"(f{'

Margaret Ratemo, OGW
FOR: PRINCIPAL SECRETARY
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REPU BLIC OF KENYA
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OFFICE OF THE PRINCIPAL SECRETARY

Telephone: +254-20-2245741/221 1614/2245752 Co-op Bank House Building
Fax No: +254-20-2229650 Haile Sclassie Avenue
Mobile: 0729111108/0733208888 ".O. Box 8846-00200 City Square
Wireless: +254-20 2603599/20 2603733 > NAIROBI, KENYA
c-mail:ps@meac.go. ke
Website: wiyww.iicic ol //W
s
REF: HRM/2/VI (183) Pl x4 zsth April,2022

;@,é
The Chdirman ) $ M

Salaries & Remuneration Commission W

P O Box 43126 - 00100
NAIROBI qﬂo C{*’(’V‘/

WRITTEN SUBMISSION ON DRAFT SALARIES AND REMUNERATION COMMISSION
(REMUNERATION AND BENEFITS OF STATE AND OTHER PUBLIC OFFICERS)
REGULATIONS 2022

The state Department East African Community wishes to forward the following
comments:

I. Sec 8 Pension - SRC may consider and in conjunction with freasury on how
pension may be fully privatized.

2. Sec 9 Review of remuneration and benefits — The SRC may also consider an
upward review of remuneration and benefits of the lower cadre, due to
economic challenges that these employees face.

) Vg—llg_.‘\}’}/o

i V
<
C

John K. Macharia
DIRECTOR HRM&D

Vision:
Deepen and widen East African Integration for Sustainable Development and improved livelihoods of alf v

Kenyans
1508001:200
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Salaries cned Reveration Commisyion (Rememeration and Benefits of State aned other

s
Peosion 8.

Counsiderations 9.
during setting,

review and advise

on remuneration

and benefits,

lublic Officers) Regulations, 2022 )

(2) The Commission shall from time to time issue guidance
o give clfeot to the provisions of sub regulation |.
(1) The Commission shall set the pension or aratuily duc to
a State olTicer.
(2) The Commission shall advise on the pension or graluity
due o other public officers.
(3) A Stale or other public officer shall not be paid both
pension and gratuitly for the same period of service.
(4) Allowances payable to State and other public officers
shall not form the basis of computation of pension or
aratuity.
(5) Where a public service institution establishes a pension
scheme for State or other public officers, such pension
scheme design shall be a defined contribution.
(6) The Commission shall provide guidance (o give effect to
the provisions of sub-regulation 5.
(7) The Commission shall undertake periodic reviews and
make recommendations on pensions payable to persons
cligible for such pension.
(8)Setting, reviewing, advising and recommendations on
pension review —
(a) shall be subject to (he prevailing  economic
conditions, affordability and fiscal sustainability; and
(b) may, among others, be informed by the outcome of
an actuarial valuation.
(1) The Commission shall, in sctting, reviewing and advising
on remuneration and benefits, where applicable, consider-—
(a) the principles set out under Article 230 (5) of the
Constitution, Section 12 of the Act and other legal
provisions;
(b) the economic perlormance of the counlry;
(¢) the capacity of a public service institution to afford
the cost of proposed remuneration and benelits;
(d) the ability of a public scrvice institution to sustai
payment of remuneration and benefits;
(¢) the outcome of comparative surveys on the labour
markels and trends in remuneration;
(f) comparalive analysis between  remuneration  and
benefits for similar jobs within institutions in the
same seelor o ensure equity and compelitiveness:
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Salaries aned Remuneration Censsion (Remuneration ciel Boenefits of State cod other

Communication
and effective date
of advice.

Job evaluation.

Criteria for job
evaluation.

Pubfic Officersy Regulations. 200!

() Job evaluation results:

(h) cost of living;

(i) existing collective bargaining agreements:

(i) achievement ol performance and productivity targels.

(k) government policics and suidelines: and

() any other relevant [actor i determination of
reruneration or benelits

(2) In the discharge of ils mandate. the Commission may
invite views [rom stakeholders which include —

(a) public service institutions:

(b) employees of the public scrvice institution:
(c) relevant employer associations:

{d) relevant trade unions:

(¢) professional bodies; and

(N members of the public.

1), I'he Commission shall convmunicate the

(a) sctand reviewed remuncration and benelits Tor State
olticers  indicating  the  c¢lfective  daie of
implementation; and

(b) advice on remuneration and benelits (or other public
olficers  indicating  the  clfective  date  of
implementation.

1. The Commission shall undertake job cvaluation covering
jobs in public service institutions in order w-—

(a) determine comparable and relative worth of jobs in
the public service insttutions:

(b) classify the jobs in the public scervice; and

(¢) rationalise and harmonise job yrading structures in
the public service.

12, (1) The Commission shall undertake job evaluation where—

(a) jobs in public service nstitutions have not been
evitluated by the Commission:
(b) a public service institution is established;
(¢) « public office is established:
(d) a new job is established arvistg from—
(1) change in the institutional mandate of a
public service mstitution: or
(11) change in the mstwtional structure of a
public scrvice mstitution:,
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REPUBLIC OF KENYA

: OFFICE OF THE DEPUTY PRESIDENT
INTER-GOVERNMENTAL BUDGET AND ECONOMIC C OUNCIL

www.dpl@deputypresicdent.go ke Emaul: dp@deputypresident.goke
Telephone: +254(0)20-3247000 Harambee House Annex
Fax No.: +254-(0)20-2212178 P.O. Box 744534-00200
Harambee Avenue
NAIROBI
When replying please quote
Ref: ODP/ADM.1/93 (84) 16" March 2022 p UUI;J/
. s V'Q/
Anne R. Gitau, MBS B L Bl et
Commission Secretary/CIEO LA S e B e TR ﬁ( | Q’
Salaries & Remuneration Commission /»'_:-/""‘_"_}"‘ T it g /WM
NAIROBI IS0 ygwaRz Y oY
\ ,‘.‘-,‘-.\- ) { 25 v
B L E IR .
Dear A\ V\V’\Q/ N e -
' g [

RE: SUBMISSION OF THE DRAFT SALARIES AND Rl*‘.MUNERA’[‘IUlg
COMMISSION (REMUNERATION AND BENEFITS OF STATE
AND OTHER PUBLIC OFFICERS) REGULATIONS. 2022

Further to your letter SRC/ADM/18(2) of 23% February, 2022 and the oral
submission made during the virtual meeting held on Friday, 4% March 2022, the
following are the written comments on the above captioned for record purposes.

(1) To define under R2, the term “defined contribution” cited under R8(5) in
terms of the relevant statute.

(2)Notwithstanding R8(4) to consider specifying that takes effects after the
next Collective Bargaining Agreement (CBA). Housing and commuter
allowance currently form part of the pensionable sum under the County
Governmen!t Pension Scheme. It is a contractual matter within the CBA
which may be vacated during the next negotiation.

Yours S\N\I\QQ\!*Qﬂ
ke

Dr. Patrick Omutia, CBS
SPECIAL SECRETARY, IBEC
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Telegrams: “DEFENCE”, Nairobi Defence Headquarters
Telephone: Natrobi 2721100 ULINZI HOUSI:
When replying please quote: P O Box 40668 - 001 (Jt’ﬁ"‘f S

NAIROBL KENYA
DHQ/PERS/DEFIET/410 14~ April, 2022

The Chief Executive Officer,

Salaries and Remuneration Commission,
Williamson House,

NAIROBI

y Dear Mrs. Anne R. Gitau

SUBMISSION ON THE DRAFT SALARIES AND REMUNERATION COMMISSION
(REMUNERATION AND BENEFIT OF STATE AND OTHER PUBLIC OFFICERS)
REGULATIONS, 2022

Reference. SRC/ADM/18 (2) dated 23™ February, 2022.

Attached herewith, please find the Kenya Defence Forces submission on the draft Salaries
and Remuneration Commission (Remuneration and Benefit of State and other Public Officers)

Regulations, 2022.
- Kindly consider.
Yours sincerely,

—/
~—— s

J S HIRBO
Col
for Chief of the Defence Forces
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RESTRICTED

KDF SUBMISSION ON THE DRAFT SRC REGULATIONS, 2022
|

KDF VIEWS AND PROPOSAL

It is proposed that under sub regulation 4(1)(c), allowances

| and benefits of other public officers be reviewed every four |

years as stated under sub regulation 4(1).

It is proposed that any reviews of remuneration and benefits
be undertaken for both State Officers and other :public
officers at the same time (concurrently) in place of the
current practice where review for State Officers are different |
from that of other public officers. { '

Regulation 8 violets section 244(1) of the KDF Act providing

- for pension as it is usurping the powers of the D‘efenr:e‘i

. Council (DC) and the Treasury to provide for and ‘reviewi

pension regulations for KDF personnel. In addition, the draft ;
regulations comprise subsidiary legislation which improperly |
purport to amend statute -

S/No. | REGULATION DESCRIPTION
.‘ Regulation ‘Review ‘cycle. The Commissioner shall
i 4(19) ' undertake review of remunerations and
' benefits every four years.
J ;&(elg)tzl:)tuon ‘ (1)(a) State officers’ remunerations and ;
1 !  benefits are to be reviewed every four year. |
{ ii?f)tégl)tlon ' (1)(b) Other public officers’ remuneration |
; | - every four years; and
| | _
! zzelg)tzlca)tlon (1)(c) Allowances and benefits of other
! bt 7 | publicofficers. o
| ‘Review of allowances and other
. ~y benefits The Commission shall from time to
2. .| Regulation 7(2) time issue guidance to give effect to the
provisions of sub regulation 7(1).
i
3. | Regulation 8  Pension ,
| | |
i . ~Pension Allowances payable to State and |
4 | ;Eef)ulatlon . other public officers shall not form basis of

|
i

computation of pension or gratuity.

The KDF (Pensions and Gratuities) (Officers éni?”éferv?ce}
Members) Regulations, 2021 states as shown:

Regulaticn 3 (1) “Pensionable emoluments” means the rate |

L

RESTRICTED



S/No. | REGULATION | DESCRIPTION KDF VIEWS AND PROPOSAL

, of pay including additional pay in issue to an officer or |
I service member at the time of his retirement or discharge; 1
E Pensions Act CHAPTER 189 Revised 2012 {1986) Regulation |
¥ 2 (1) (a) “pensionable emoluments” means— (a) in respect '
of service under the Government after the 31st December,
1953, includes salary, inducement and overseas addition to
salary and personal allowance, but does not include duty
allowance, house allowance, entertainment allowance or any

other emoluments whatever;

» . ] & -
RESTRICTED
"Pensionable emoluments” includes salary and
responsibility allowance but does not include any cost of
living allowance, entertainment allowance or any other |
emoluments whatever; hence pensionable pay should be |
‘ based on the contributions the employer makes to the |
| | pension scheme (defined benefit) on behalf of the employee.

Page 180 of 302

From the forgoing, it is evident that some allowances counts |
' towards pension (remunerative allowance) while others are |
not. The proposed regulation needs to be consistent with

| Pensions Acts and other Regulations in use.

i

Pension The Commission shall undertake = KDF Proposal on pension review:
periodic reviews and make a. Consider a 4 (four) year review cycle instead of & periodic |

s Fslze%ulatlon recommendations on pensions eligible for review which is a broad statement.

i such persons.

b. Pension be protected against inflation by automatically
e S | increasing/adjusting_in _accordance with the inflation or

=
Z

RESTRICTED \
\
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IFLERGOVERMMENT A
RELATIOMS TECHMIC AL
COMMITTEE

Consultation, Cooperation & Coordination in Devolution
Email: info@igric.go.ke, Parklands Plaza

grtczots@gmail.com Website: .0, Box 44880-00100
wunigrie.qo.ke w/ NAIROBI

When replying please quote: Tel:ioroz101489

IGR/LGL/10/8/VOL.II (44)

Mrs. Lyn Mengich

Chairperson

Salaries and Remuneration Commission
Williamson House, 4th Floor

P.O Box 13126-00100

NAIROBI

Dear CC’[Q v P{’&m/

RE: SUBMISSIONS ON THE ON THE DRAFT SALARIES AND
REMUNERATION COMMISSION (REMUNERATION AND BENEFITS OF
STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022

We refer to the above subject matter and fo your letter Ref. No. SRC/ADM/ 18
(2) dated 23rd February, 2022 whose contents we have duly noted.

IGRTC has perused the drali Salaries and Remuneration Commission
Regulations, 2022 and hereby attaches its submissions on the same. The
purpose of this letter is therefore to forward to your office the submissions for
your kind consideration.

We thank you for your continued support.

v John Burugu
SAg. CHAIRMA
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/ INTERGOVERNMENT AL

RELATIONS TECHNICAL
COMMITTER
Consultation, Cooperation & Coordination in Devolution

COMMENTS/INPUTS ON THE DRAFT SALARIES AND REMUNERATION
COMMISSION (REMUNERATION AND BENEFITS OF STATE AND OTHER

PUBLIC OFFICERS) REGULATIONS, 2022

IGRTC submits the below inputs and comments in the development of the
above regulations.

4,

Area
Section 4 (3)
Review cycle

2. | Section 9 (f) and Section On the issue of competitiveness and
23 productivity, there is need to consider the
provisions of the National Productivity and
Competitiveness Council Bill, 2019, which
seeks to establish a Council to provide a
forum for an on-going dialogue on all matters
related to productivity, quality and
N, .. |competitiveness. i
3. | Section 15 New sub-section 9. Pg 10, Communicating

Review of job evaluation
results.

Section 18
Salary Structures

Comments/Inputs |

circumstances that may necessitate a special
review. The term “emerging circumstances
and conditions” may lead to ambiguity in
Iinterpretation by the various stakeholders.

back the reviewed job evaluation results to a
public institution

The observation of IGRTC is that the
Commission should introduce a new sub-
section under Section 15 indicating the
timeline  within  which the Commission
should submit back reviewed results.
Previously the Commission had not been
submitting results of reviewed job evaluation
results after an appeal by public institution.

Section 18 (1) (a), Pg 11 indicates that the
Commission shall use job evaluation results
when setting remuneration and benefits for a
state officers and (b) for public officers.

e

llPage
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No

Area

Comments/Inputs
Previously, IGRTC has received salary
structure from SRC for the Secretariat that
was not in tandem with the job evaluation
results. The salary structure was introducing
a grade that was not in the job grading
results thus disadvantaging some cadres.

Further, the members have been graded as
Commissioner while the secretariat received
a different job evaluation. The law says you
can't have different salaries for same Job.

| Sce Employment act.

2|Page
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Our Ref: ICPAK/ICE-PPR/03/2022

21 March 2022

Mrs. Anne R. Gitau, MBS

Chief Executive Officer

Salaries and Remuneration Commission
Williamson House

P.O BOX 43126 - 00100

NAIROBI

Dear Mrs (utut

RE: ICPAK SUBMISSION ON THE DRAFT SALARIES AND REMUNERATION COMMISSION
(REMUNERATION AND BENEFITS OF STATE AND OTHER PUBLIC OFFICERS)

REGULATIONS, 2022

The Institute of Certified Public Accountants of Kenya (ICPAK) is a statutory body of accountants
established under by the Accountants Act of 1978 and repealed under the Accountants Act
Number 15 of 2008, mandated to develop and regulate the Accountancy Profession in Kenya. It
is also a member of the International Federation of Accountants (IFAC), the global umbrella hody
for the accountancy profession. The Institute is further mandated under Section 8 of the Act to
advise the Cabinet Secretary on matters relating to financial accountability in all sectors of the
economy.

Following your letter dated 23" February 2022, REF: SRC/ADM/18 (2) requesting for comments
on the Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Regulations, 2022, the Institute has reviewed the Regulations and
developed a set of submissions for your consideration. Attached herein, please find a copy of the
Institute's submission.

In case of need for clarification, please do not hesitate to contact the undersigned on

ceo@icpak.com.

Thank you in advance for your kind consideration and continued support.

Yours Siue oAy,

CPA EDWIN MAKORI
CHIEF EXECUTIVE OFFICER

Institule of Certified Public Accountants of Kenya Cell: +254 719074 000 Web: www.icpak.com

CPA Centre, 9th Floor, Ruaraka, Thika Road +254 733 856 262 Dropping Zune:_ Basement
P.O. Box 59963 - 00200 Email: icpak@icpak.com Room 8 & 10, Embassy House
- : ‘ Harambee Avenue

Nairobi Kenya

A world class professional accountancy instifuie.
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I CPAK

Credibility. Professionolism. Accountability

Institute of Certified Public Accountants of Kenya

SUBMISSION
ON
DRAFT REGULATIONS ON REMUNERATION AND BENEFITS OF STATE AND OTHER PUBLIC OFFICERS, 2022

MARCH 2022
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ICPAK

INTRODUCTION

The Institute of Certified Public Accountants of Kenya (ICPAK) is a statutory body of accountants established under the Accountants
Act of 1978, and as repealed under the Accountants Act Number 15 of 2008, mandated to develop and regulate the Accountancy
Profession in Kenya. It is also 2 member of the International Federation of Accountants (IFAC), the global umbrella body for the
accountancy profession and Pan Africa Federation of Accountants (PAFA), the continental body of Accountants.

PREAMBLE

The public sector wage bill is an ever-increasing burden on taxpayers. The COVID-19 crisis is a unique situation and requires tough
policy choices for managing the public sector wage bill to best achieve the difficult balance between fiscal consolidation, protection of
lives and livelihoods and service delivery.

The ballooning wage bill has raised attention and the government has admitted that this increase is unsustainable, and more effort is
needed to tame it. Most county governments are spending a large proportion of their allocations from the National government in
payment of salaries to staff members. This in turn means that there is not enocugh revenue left for allocation towards development
initiatives. In the financial year 2021/22, The Office of the Controlier of Budget (OCOB) indicates that the wage bill accounted for 72.2%
of total expenditure in the county governments during the first quarter of the financial year thus constraining funding to other
programmes as the development budget accounted for 6.7% of total expenditure. Such data necessitates the need for a comprehensive
regulatory framework that enables an affordable and sustainabie wage bill

The Institute would like to commend the Salaries and Remuneration Commissien (SRC) for developing these Regulations and in turn,
taking steps to control the public wage bill by aligning the wage system with best practices.

SUBMISSIQN ON THE REMUNERATION AND BENEFITS OF STATE AND OTHER PUBLIC OFFICERS, 2022 REGULAT]ONS
The Institute has developed the following submissions for specific consideration and adoption:

' # | Provision ' Concern | Recommendations ' Justification .
1.1 Regulation 8(2) The provision leaves room for public | Amend Regulation 8(2) to read: To facilitate proper |
service Institutions to set pension or | | planning.
Pension gratuity to other public officers | The Commission shall set the pension or

! | gratuity due to other public officers.
. L | With the growing burden of pensions due
| to public officers, there is need for
harmonization so as to ensure pensions |
L | due are sustainable. !
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ICPAK

|

1 (3)

# | Provision ' Concern ' Recommendations " Justification |
2 | Regulation ' The Regulation fails to provide | Insert a new sub-Regulation 13(1)(g) to | Professional ,
| 113¢1) | mechanisms to address the mismatch | read: | custodianship is |
| : between the function/responsibility against | essential for
| Procedure for | the requisite professional qualifications. Liaise with the Public Service | enhanced regulation, |
_ undertaking Commission, public sector agencies and = professional b
m h job evaluation | professional  associations to ensure ﬁ development and |
L ; | professionals are rightly placed in | ethical behavior.
| - accordance with their qualifications for |
| | effective service delivery. |
| 3.| Regulation 13| The provision does not provide for | Amend Regulation 13(5) to read: ' To enhance
|1 (B): recourse in the event that a public service | comprehensivenass
[ _ | institution does not provide a description _ Where a job description for a public _ of the Regulations. o5
_ Procedure for ; for a specific public officer. | officer is not submitted, the Commission | )
 undertaking shall consult the Public Service £3
' | job.evaluation | This might leave room for abuse by way of  Commission to evaluate the job. , f o
| @ public service institution purposefully not | f , 4
H | providing a job evaluation description thus | M L, =
B _ it would net be subject to the Regulations. | _ )
| 4. Regulation 31 | The provision is not clear on how often the | Amend Regulation 31 (3) to read: For clarity. _ muu
o

|

Compliance
with

- Commission
set and
. reviewed

' remuneration

land  benefits

' and advice

compliance checks should be carried out.

The Commission shall, pursuant to
Section 13 of the Act conduct
compliance checks every two years to
ensure that public service institutions
comply with these regulations, the set
and reviewed remuneration and benefits
and the advice of the Commission.
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l:(l'll.'lllll.l(' OF KENYA

REPUBLIC OF KENYA

COUNTY GOVERNMENT OF MAKUENI
-~ COUNTY ASSEMBLY OF MAKUENI
P.O. Box 572-90300 WOTE. MAKUENI
Tel: 020-2393005, 0714392799, 0731633505, 0731663505
Email: info@makueniassembly.go.ke \Website: www.makueniassembly.go.ke

(///%ffav n/ the Clek

County Assembly ol Makueni

|

REF: MKN/CA/ADM/2022 (113) Date: 11t March, 2022

Mrs. Ann R. Gitau, MBS,
SRC Secretary/CEQ,
P.O.Box 43126-00100,
Nairobi

Dear Madam,

Reference is made to the above matter and to your letter dated 234 February,
2022 referenced SRC/ADM/ 18 (2) in which you requested for the Assembly’s
input on the draft regulations on remuneration and benefits for state and other

public officers.

We have reviewed the draft regulations as requested and attach herewith our
written submissions on various observations made on the same.

We trust that our observations will be useful in enriching the regulations.

Kindly acknowledge receipt of the submissions.

Yours Faithfully,

Keviln Muthiku _
CLERK OF THE COUNTY ASSEMBLY
Cc: Speaker of the County Assembly
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COUNTY GOVERNMENT OF MAKUENI

Limeul: infotamalkuenias:
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MAKUENI COUN'I‘Y ASSEMBLY

P.o. Box 572-90300 Wote,

Malkueni

Tel.: 020-2393005, 0714392799, 073106 a’ 3505, 0731663505

sembly.go. ke Websile:

www,. makuenias

sembly go ke

|

WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND RENUMERATION

PUBLIC OFFICERS) REGULATIONS, 2022

S/No | PARTICULARS
Interpretation

1.

“benefit” which are the non-financial
| benefits )

2 Comrmission not defined. There are
many commissions in Kenya eg Public

. service commission

3. “job evaluation” which are . the other
jobs referred to in the interpretation

4. “performance” the work environment is
a key factor influencing performance

95 “Productivity” inpuls are translated to
outputs through a set process

6. “Review of remuneration and benefits”

there is need to specify the desired
change and the time frame

Object of the regulations

1.

25

Regulation 3(1) The object of the
regulations is for the better carrying
into effect the provisions of the Act.
Regulation 3(2) (a) setting ¢
remuneration and benefits for state
officers and other public officers. The

Page 1 of 9

Page 196 of 302

' COMMENTS

Clarify

Deline Commission

Define other jobs

Mention work environment in
the definition -
Include the words through a

set process immediately after
the word outputs

Specify type of ¢ hdn;,(‘ and the

timeframe

Site the specific section of the
Act that the regulations seek
to give effect to

Include the word “other public

officers “immediately after the
word state officers




Review Cycle
1.

Param_ei:ers
l.

Review of al-_!é-\j'.rances and _leél; benefits

SRC 1s mandated to set and review
remuneration and benefits for both
state and public officers
Regulation 3(2) (b) advising on
remuneration and benelits for state
officers and other public officers. The
SRC advises on remuneration and
benefits for both state and public
officers

Regulation 3 (2) ( ¢) reviewing
remuneration and benefits for state
officers and other public officers. The
SRC reviews remuneration and benefits
for both state and public officers
Regulation 3 (2) (d) harmonization of
remuneration and benefits for state and
public officers across the public service

Regulation 4 (1) ( ¢) The commission
shall undertake a review of the
allowances and benefits for state
Regulation 4 (3) special review to
address emerging circumstances and
conditions

for review of remuneration and benefits

_chul;\tinn 6(c) Collective bargaining
agreements

Include the word “state
officers” before the word “other
public officers

Include the word “for state
officers “immediately after the
word “henefits

Insert a new section 3 (2) (c) to
provide for harmonization ol
salaries and remuneration for
state and public service for

| state and public officers.

Insert the words “state officers’
immediately after the words
“bencfits of”

Specify the emerging
circumstances and conditions
for ease of implementation as
and when the need arises eg
political instability, inflation,
pandemics, endemics.

In the absence of specifics, the
SRC may not review
remuncration and benefits
when need arises

Insert a new regulation 6 (e) on
collective bargaining
agreements

The commission should in
undertaking a review consider
among other things, collective

Papge 2 0f 9
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bargaining agreements




Pension
|,

Consideration during setting review and advise on

1.

Regulation 7 (2) The Commission shall
from time to time issue guidelines on
remuneration and benelits to public
service institutions

Regulation 8(1) The commission shall
sel and advise on pension and gratuity
due to state officers.

Regulation 8 (2) The commission shall
set and advise on pension and gratuity
due to other public officers
Regulation 8 (8) (¢ ) Collectlive
bargaining agreements

Regulation 9 (1) (¢ ) Capacity of the
public service to afford

Regulation 9 (1) (d) ability of the public
service to sustain payment

Regulation 9 (1) (e ) the outcome of
comparative surveys on the labour
markets and trends in remuneration
and benefits ‘

Regulation 9 (1) (f) Comparative
analysis between remuneration and
benefits for similar and related jobs
within institutions in the public service
to ensure equity and competitiveness

Communicétio_n and effective date of advise

I

Regulation 10 (a) set advise and review
remuneration and benefits for state and
other public officers

Page 3 of 9
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Amend the regulation to read

as proposed on the particulars
column. Replace the word
rutdance with guidelines

Insert the word “set”
“immediately alter the word
“shall” B
[nsert the word “set
“immediately after the word
“shall”

[nsert a new regulation 8 (8) (c
)
On collective bargaining
agreements. Pension review
exercises should consider
among other things collective
bargaining agreements
remuneration and benefits
Delete the word” institution.”
The financial capacity should
be of the general public service
and not particular public
institution since all public
service institutions are paid
from public coffers
Delete the word 7 institution”
Comment similar to (1) above
Insert the words “and bencefits
“immediately after the word
“remuneration

Insert the word “related
“immediately after the word
“similar’and delete the words
“same scctor’and substitute
therefor “public service

Inscrt the word
Advise”immediately after the
word “set” and the words
“other public
officers”immediately after the
words “state officers”. The SRC
should set, advise and review




2.
-

_I_Q(-gululi(m 10 (l)]itiii(ﬂ?'tﬁ(:”tﬁt.; regulation
| and merge it with 10 (a)

J_qbﬁ Eﬁaluatiqn

1.

Criteria for
I.

L.

Regulation 11 (e) rationalize and
harmonize job grading structures,
remuneration and benefits in the public
service.

job evaluation o
Regulation 12 (1) (a) after expiry of the
timeframe for the existing job
evaluation report for a respective public
imstitution

Regulation 12 (1) ( ¢) a change arises in
the job enrichment and job content of a
role in a public service institution

Regulation 13 (1) (a) Issue guidelines on
undertaking job evaluation in the
public service S
Regulation 13 (1) () Communicate
feedback on the job evaluation results

jobs to be evaluated using the criteria
prescribed by the commission
Regulation 13 (2) (d) develop complete,
accurate, approved and signed off job

description manual for cach specific job

Page 4 of 9
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 the word “manual

on remuneration and benefits
for both state and other public
officers o .

The two regulations provide for
the same function

Insert the words
“remuneration and benefits “
immecdiately after the words
“orading structures”
Remuneration and benefits go
hand i hand with grading
structures

Insert a new _r(:_gtilz_xtmn 12 (n

(a) to provide for the need for
the comimission to undertake
job evaluation after expiry of
the existing job evaluation
report.

This is a critical factor to be
considered in any job
cvaluation exercise.
Insert the words “job
enrichment “immediately
before the words “job content”
Job enrichment may arise in
cases where there is a merger
of two departments into one
warranting an evaluation of
the job to be performed

Delete the word "guidancc’;
and substitute thereof
“guideline” |
Insert the words “feedback on
“immediately after the word
‘communicate
Delete the word “determine” to
avold abuse of power by public
service institutions.
[nsert the words “for each
spectfic job” "immediately after




0.

Regulation 13 (2) ( ¢) provide feedback
on the job evaluation results
communicated by the commission
Regulation 13(3) A job description
referred to in sub regulation (2) (d) shall
be aligned to applicable laws and
approved human resource instruments

| Information to be substituted by a Public Service I
‘ 1.

Regulation 14(1) A public service
institution shall provide the
Commission with information relating
to jobs within the institution for
purposes ol job evaluation in
accordance with the constitutional
principles set out under Articles 232-
236 of the Constitution of Kenya

Salary Structures

1.

. 1.

Regulation 18 (1) (a) Setting, reviewing
and advising on remuneration and
benefits for state officers

| chﬁlati()—n 18 (1) (b) Sclli'ng, reviewh{g

and advising on remuneration and
benefits for other public officers

' Procedure for Deverloping Salary Struéti;ggs_

Regulation 19 (¢) Faclor requirements
of existing collective bargaining

az_g_r(r¢11|c|1ts
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Delete the word “when
“immediately after the word
“results”

Delete the words “the
provisions of the law
“immediately after the word
“aligned” and substitute with
“applicable laws”

Delete the words ‘where
applicable

nstitution -
Insert the following word
immedhately after the word
cvaluation “ in accordance
with the constitutional
principles set out under
Articles 232- 236 of the
Constitution if Kenya.

[t is important that job
evaluation exercises take into
account key constitutional
principles on public service

“immediately after the word
“reviewing”

The role ol the commission is
to advise on remuneration and
benefits to public officers in
addition to setting and
reviewing the same.

Insert the word “advising
“immediately after the word
“reviewing”

The role of the commission is
to advise on remuneration and
benefits to public officers in
addition to setting and
reviewing the same.

Insert a new regulation 19 ( ¢)
on collective bargaining
agreements.

Insert the word “advising !




Guidance o
L.

1.

Regulation 19 (2) The commission shall
develop, advise and communicate to
public service institutions the set and
reviewed salary structures for state and
other public officers

Regulation 23 (1) The commission shall
issue guidelines on recognition and
reward of productivity and performance

Regulation 23 (2) (b) The eligibility
criteria for recognition and reward of
productivity and performance in the
public service ]

Regulation 23 (4) (a) In accordance with
the guidelines as prescribed and
approved by the Commission.

Regulation 24 (1) A public service
institution shall seek to comply with
the commission guidelines on
recognition and reward before awarding
its public officers a reward

Regulation 24 (2) In awarding
productivity and performance the
commission shall be guided by the
following

Page 6 of 9
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[t is important that
requirements of collective
bargaining agreements are
considered in developing salary
structures

[Insert the word advise”
immediately after the word
“‘communicate”

Delete the words “advise on
the salary structures”
appearing immediately before
the words “other public
officers

n Salary Structures, Rewarding Productivity and Pt;r_tfoimance

Delete the words “guidance,
recognizing and rewarding
appearing immediately after
the word “issue” and
substitute therefor “guidelines
on recognition and reward of

Delete the words “recognizing
and rewarding” and substitute
thereof “ recognition and
reward”

Delete the entire sentence and
substitute with “In accordance
with the guidelines as
prescribed and approved by
the Commission.
ance. o e
Delete the words “seek the
prior advice of the
commission” and substitute
therefore “comply with the
comimission guidelines on
recognition and reward of

| productivity -
Delete the entire sentence and
substitute therefor “ In
awarding productivity and
performance the commission
shall be guided by the

following

productivity and performance” |




] Regulation 24 (2) {b) The capacity of a

public service institution to afford the
cosl of proposed reward

Procedure for Collective Bargaining Negotiations

1.

L

Regulation 26 (1) A public service that
has enlered into a collective bargaining
agreement with a trade union shall
scek the prior advise of the commission
before the commencement of collective
bargaining negotiation _
Regulation 26 (2) A public service
institution shall provide the following
information required for provision of
advisc on collective bargaining process

Regulation 26 (2) (a) trade union
proposals and management ol
negoliation process

Regulation 26 (2) (b) Institution's
financial performance

Regulation 26 (2) (¢) budget allocation

Regulation 26 (3) A public service
institution shall undertake negotiation
within the parameters issued by the
Commission and the trade unions
Regulation 26 (4) Upon conclusion of
collective bargaining negotiation within
the parameters provided by the

I {commfission and the applicable laws
Review of Advise on Remuneration and Benefits

The advise of the commission in
relation to the remuneration and
benefits ol all other public officers 1s
binding and may only be reviewed by
the commission and in case of a
dissatisfaction with a decision of the
commission, by a court of competent
jurisdiction.

Dis_plites Relating to Remuneration and Bi_aneﬁts
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Specity whether the reward s
monetary or non-monetary

Delete the words © a
recognition agreement”

Insert the word “process
“immediately after the word
“bargaining

The procedure should adhere
to guidelines prescribed in the
Labour Relations Act, 2007
The procedure should adhere
lo puidelines prescribed i the
Labour Relations Act, 2007
Which institution? Review and
tie to relevant provisions of the

| Labour Relations Act, 2007

Which institution? Review and
tic to relevant provisions ol the
Labour Relations Act, 2007 |
[nsert the words “trade
unions “immediately after the
word “commission

[nsert the words “applicable
laws” immediately after the
word “commission”

[nsert the words “in case of a
dissatisfaction with the

' decision of the commission by
| a court of competent
jurisdiction” immediately after
the words “ commission”




Regulation 30 (2) A public service
institution shall notify the Commission
of any disputes relating to
remuneration or benefits for its stale
officers or other public officers

Regulation 30 (3) The commission shall |

in any court proceedings relating to
remuneration or benefits for state
officers

Tinsert the word “officer

“immediately after the word
“state

Insert the word
“officer”immediatetly after the
word “state”

Compliance with Commission set and Reviewed Remuneration and Benefits

Advice

6.

Comphiance with Commission’s
Guidelines on Remuneration and
Benefits ) - )
Regulation 31(1) The commission may
take any measures it considers
necessary to ensure that public service
mstitutions adhere to the set guidelines
on remuneration and benefits |

Regulation 31( 2) (a) Set guidelines on
remuneration and benefits by the
commission

Regulation 31 (2) (b) advice on
remuneration and benefits for state and
other public officers

Regulation 31 (3) The commission shall
pursuant to section 13 of the Act
conduct regular compliance checks to
ensure that public service institutions
comply with this regulations and set
guidelines on remuneration and
benefits for state and other public
officers 7 -

Regulation 31(4) Take remedial action
in compliance with the set guidelines
on remuneration and benefits for state
and other public officers and advise.

Page 8 of 9
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Amend the marginal note
accordingly

Delete the following words “the
set and reviewed remuneration
and benefits and advice issued
by the Commission” and
substitute therefor © set
guidelines on remuneration
and benefits”

Delete the entire sentence and
substitute therefor “set
guidelines on remuneration
and benefits by the
“commission -

Insert the words “state
officers”immediatetly before
the words “other public officers
Delete the words “ the set and
reviewed remuneration and
benefits and the advice of the
commission “and substitute
therefor “set guidelines on
remunecration and bencefits for
state and other public officers”

Delete the words “ the
commissions set remuneration
and benefits and advice within
the set time frame and provide
prool of compliance” and
substitute therefor “ the set

| guidance on remuneration and




Commission to provide guidance

1.

2.

DATED £Bis. oo amisvisaissesssiisg day of

Regulation 32 Commission to provide
guidelines

Regulation 32 The commission shall
from time to time issue guidelines on
'the implementation of these

| Regulations

Kevin Mutulku

I R TR ==

benefits for state officers and
and other public officers and
advisc”

Amend the marginal note
accordingly

Amend the word “guidance
“appearing immediately before
the word “guidance” and
substitute therefor “guidelines”

CLERK MAKUENI COUNTY ASSEMBLY
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ETHICS AND ANTI-CORRUPTION COMMISSION

INTEGRITY CENTRE (Jakaya Kikwelz/Valley Road Junction) P Q. Box 61130 — 00200, NAIROBI, Kenya
TEL. 254 (020) 4997000, MOBILE: 0709 781000; 0730 997000
FAX: 254 (020) 2240954 EMAIL: eacc@inteqgrity.qo ke WEBSITE: www.eace. qo ke

When replying please quote:

Ref: EACC/.2/14/Vol. I11/(110) 10" March,2022

Anne Gitau, MBS

Commission Secretary/CEO

Salaries & Remuneration Commission
Williamson House, 6% Floor, 4" Ngong Avenue
P. O. Box 43126-00100

NAIROBI

e

RE: SUBMISSION ON THE DRAFT SALARIES AND REMUNERATION
COMMISSION (REMUNERATION AND BENEFITS OF STATE AND OTHER
- PUBLIC OFFICERS) REGULATIONS, 202

Reference is made to your letter Ref. No: SRC/ADM/ 18 (2) of 237 February,2022 on
the above subject matter,
The Commission hereby submits comments on the Draft Salaries and Remuneration

Commission (Remuneration and Benefits of State and Other Public Officers) Requlations,
2022.

Twalib Mbarak, CBS
SECRETARY/CHIEF EXECUTIVE OFFICER

Tuangamize Ufisady, Tuijenge Kenya
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SUBMISSION OF COMMENTS BY EACC ON THE PROPOSED DRAFT SALARIES AND REMUNERATION
COMMISSION (REMUNERATION AND BENEFIT OF STATE AND PUBLIC OFFICERS), REGULATION, 2022

S/NQC
in the draft

Reguiation (no.)

regulation, 2022

Subje?:t matter

" Proposed amendment(s)/

Comment(s)
Raised

Justification(s)/Rationale

PART I- PRELIMINARY

P PO U S
1. Regulation 2 Interpretation
- e e D= £y ™ i~ _C_'-_;.\ o
Z Reguiation 3(a), (2) | Objects of the
- {~Y =
and () D\Egb!c';'?'"s

~ Itis proposed that the definition of

benefits includes allowance.

[ The term benefit includes both
| financial and non-financial L
compensation in addition to j
basic salary whereas allowance |
means financial payment made |
in addition to basic or '
| consolidated salary. The term |
benefit therefore includes
| allowance.

It is proposed that “other public
officers” be defined in the
Regulations so as to exclude State
Officers

The use of "cther public
| officers”. Article 260 of the
Constitution defines a public
officer to include State Officers.
This would therefore mean that '
the SRC cannot set the

| remuneration of State Officers |
as provided for in Article
230(2)(4) of the Constitution.
To clear this, it is important
that the term “other public
officer” be defined in
Regulation 2 on Interpretation
| as to include other public

officers except State Officers.
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PART II- SETTING, REVIEWING AND ADVISORY ON REMUNERATION AND BENEFIT OF STATE AND OTHER PUBLIC
OFFICER

1 Regulation 4(1)(c) Review cycle | It is proposed that for regulation | For fairness to public officers
| 4(1)(c), there be a provision for the | there needs to be a timeline
| | time frame for the review of | within which allowances and
. allowances and benefits for public | benefits will be reviewed. A
officers as has been provided in 4(1) | timeline has been provided for
(a) and (b) | the review of benefits for state
| 1 officers.
2. Regulation 7 | Review of | It is proposed that a time frame for | For fairness to public officers
| allowances and the review of allowances and benefits | there needs to be a timeline
other benefits for public officers be provided as has | within which allowances and
been provided for state officers in | benefits will be reviewed. A
Regulation 4(1)(a) timeline has been provided for
the review of benefits for state
officers.
4, Regulation 8 Pension ' Regulation 8(5)-it should be provided | When the format in which the

as to what format the guidance for | guidance will be made is
the provisions of sub-regulation 5 will | provided for in sub-regulation
| be. Perhaps it could be in the form of | 5, it will provide a way forward
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guidelines issued by the SRC. for the SRC to come up with
| | | this guidance.

5. | Regulations 6 and 9 | Parameters and | Regulations 6 and 9 seem to be To avoid repetition, it is
considerations for | discussing the same things. It is proposed that regulation 6 be |
review of therefore proposed that regulation 6 | deleted and regulation 9 be left |
remuneration and | be deleted and regulation 9 be left. in the Regulations.
benefits | |

6, Regulation 24 Procedure for | It is proposed that Regulation 24(1) It shall be onerous for all public |
rewarding | be deleted institutions to seek prior advice |
productivity and : of SRC before awarding public
performance f officers a reward for

| ! productivity and performance




PART III-MISCELLANEQUS PROVISIONS

i 13 Regulation 30(4) | Dispute relating to It is proposed that the timeframe be | The time-frame given of 7 days 7
| remuneration and increased or provided as within a | from commencement of suit, is |
| | benefits reasonable time, short and may lapse befor |

m | _ they are notified. The
i ' timeframe should be increased
or given as a reasonable time.
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Homa Bay County Assembly

REPUALIC OF KENYA

T T T Y T TR T T T T RN T B e e

OUR REF: HBCA/SRC/3/6/VOL (1) (4 NLARETL T35

I'he Secretary,

Smaries and Remuneration Commission,

Wiliiainson Heuse, 6" Floor, 4" Neone Avenus
’ PO BOX 43126-00100

NATROBI

. ADVANCE COPY VIA EMAIL: ik o ende

. Ri: MEMORANDUM ON SALARIES A
REMUNERATION AND BENEKITS Ci
REGULATIONS, 1022
Keference is made o the Draft on Sajaries and Remoeneration Commission (Remuaneration and
hene s o state i other Public Giticers) keeulations, 2022 and the stakeholders™ sensitzation
vicioal meetinge on 10" March, 2422
We have perusza tirough the entire regulations acd have the following concerns.
Resulation 8(5) is net 2lear and conclusive thus opering window for abuse by a public institution.
Vhe amount of consribution should be weli Lizfined in the regulaiion 6 allow for consistency and

. i‘.’t_'t!in'l(ll‘-l”l'-.

' Pher sectnn prevides that “where a prblic sevvice iesiitation estaclishies o pension schems for stafe

o1 other punte oflicers, such pension scheme design shal! be a defined contribution.

s amanded so et the timelines contemplated ace weli detined and laid
t s betier when ine faw s
Lhe

g Regnlution 1500 shovld

G the Eae retier than fiving the timelines endelired i e law. |
nenfated o the aveidance of doubts, Inis issue extends o reaalation 13(0)
idos iha an appiication o review
~ reseribed By the comnnssion

L !L""i_\ , .
o job eveluation resalls shel! be sunmptec e

fL‘;". on !’—l-f'
e comsmission vatvn sach tmelines as mag b

J
N : i i ha! u & G [amlde P pUres

Reomlaton 15135 rrovides that & public e imsiitetion <hatl, where the commissio. vt
= . . . Fid . . . ; - i\ - i
aned forealiy ceenests M moere o onination cefative o application for reew af jot caloation
[ b4 ] - . P Fy . ¢ )
‘ : ! TR L L B Y notec et v L

oo, arevide dhe mdocmaticr sougon o thay Sl mennen a8 nes e arescrind ool

o Litelion

0 Homa Bay
bly.go.ke

P.0. Box 20-4030
Email: info@homabayassem




Regulation 20(1) raises eycbrows when it stipulates that the commission shall develop and advice
on salary structures, notwithstanding failure by public service institution to submit the required
information. 1t waters down the constitutional principle of public participation which cannot be
deropated from by a statute.

raised. -

It is therefore m} humble recommendation that the regulations be amended to reflect the concerns

F urﬂ AR
COUNTY ASSEMBLY CLERK
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Central Organization of Trade ‘Unions (Kenya)

SOLIDARITY BUN.DING

DIGO ROAD

PO BOX 13000 CODE 00200
NAIRORA! - KENYA I
TELEPHONE +254.20-2383368
& +254.20-67651375/7

Emnail nio@eotu-kenya. org
wehsite www colu-kenya.org

Rajabu W, Mwondi, MBS
Dr Francis Atwoli. NOM (DZA), EBS MBS

Rebecca Nyalhogora

COTU/ADM 3/B/VOL 1/5
QurRef ... .. . L 10" March, 2022

Mrs Anne R. Gitau, MBS

The Commission Secretary/CEQ
Salaries and Remuneration Commission
P.O. Bax 43126-00100

NAIROBI, KENYA

Dear Mrs. Gitau,

REQUEST FOR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES
AND REMUNERATION COMMISSION (REMUNERATION AND BENEFITS
OF STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022

The Central Organization of Trade Unions. Kenya (COTU-K) acknowledges your letter reference
number SRC/ADM/18(2) dated 23'Y February, 2022 over the above referenced matter

PREAMBLE

The Kenyan Workers acknowledge the important role played by the Salaries and Remuneration
Commission (SRC) as established under Article 230 of the Constitution of Kenya It is on this premise
that any public policy decision taken by the SRC has a multiplier effect on both the Public and Private
Sector and. therefore, its proposed regulations must be sensitive to all workers in Kenya

Article 41 of the Constitution of Kenya, 2010 on Labour Relations highlights that there are also several
Government organs such as Public Service Commission and the Ministry of Labour among others
whose duties and responsibilities are well defined but must work hand in hand to ensure a harmonious
working relationship and articulation of workers” Agenda on salaries and remuneration.

After careful analysis of the proposed draft Salanes and Remuneration Commission (Remuneration
and Benefits of State and other Public Officers) Regulations, 2022, COTU (K) submits as follows:

Section 4: Review cycle

According to International Labour Standards and various International Labour Organization (ILO)
recommendations, a CBA should be within the period of two years. Kenya being a member of the ILO
and a signatory to various ILO Conventions. MUST always take this Recommendation serious. A CBA
must be reviewed within two years 1o take into consideration inflation, purchasing power parity and
other changes in the economy. Anything above two years seizes being a CBA and becomes an MoU.

COTU (K) strongly believes that a four (4) year review period is too long thus efforts to reduce it to two
(2) years should be carried out to harmonize with all sectors. This is equally in line with the Wage
Guidelines 1ssued by Ministry of Finance in November 2005 guideline number 4 which states that
wages /salaries should be reviewed once every 24 months and in addition we know that the Kenyan
Government Budgetl is reviewed every year

Benson Okwarn Ernest N Nadome
Rev. Joel Chabu, OGW Carolyn Rulto
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Secondly, timelines should be clearly spelt out so that all activities towards salanes and remuneration "
are carried out within a specific period to enable the parties concerned to eifectively engage prior to
review of remuneration and benefits.

Section 6: Parameters for review of remuneration and Benefits
Add (e) - Wage Guidelines 2005

Section 8: Pension

Pension Benefits are meant to cushion retirees and therefore trustees are appointed/elected to ensure |
members get the maximum benefit COTU (K) recommends that SRC should not dictate on the type of
scheme

In addition. COTU (K) believes that Pensions is guided and requlated through the Retirement Benefits
Authority and suggested changes by SRC will interfere and be in conflict with the mandate of
Reatirement Benefits Authority under the Act that governs its operations. The Authority further outlines
how contributions by the employer and employee can be set out hence SRC cannot determine what
levels of contributions can be made and how trustees to the pension schemes can be appointed.

Section 9 (e): Considerations during setting, review and advise on remuneration and benefits 4
The comparative surveys on Labour Markets and trends is important and should be given preference *
In weight

(21 The word may should be changed to SHALL This is a constitutional requirement

Saction 10: Communication and effective date of advice

COTU (K) recommends that setting and adwising on remuneration and benefits should be set clearly
the way budget timelines are set so that every state/public institution 1s seized of its role and obligation
and the duration

Section 16: Validity of job evaluation results
Timelines should be provided.

Section 24: Procedure for rewarding productivity and performance ’
Workers expect a functional productivity centre to be able to provide the critena for measurement for*
productivity.

Add (f) :
The Productivity Centre under the Ministry of Labour should be operationalized to provide the criterion
and how labour productivity indices can be developed.

Section 26: Procedure for Collective bargaining negotiation

We still insist that the cycle should be two (2) years and not four (4) years

(4): Should be totally deleted

Yours Sincerely,

i
I :; ll g g
t-\;,ll.,'u\ e .

Dr. Francis Atwoli, NOM (DZA), CBS, EBS, MBS
SECRETARY GENERAL
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on. Hon. Florerne
<A - L RHEPerSON: MW v

VIMINISTRATIV!E |
oNer: Mrs, Lucy Hh o ' v b
tef, CAJHRM/22/ VLIS
1O March, 2077
Anne R, Gitau (M -
“omemission Secretony /i
salanes and Remunei thon |

NETHSSION
Willicimson House

A o
PO Box 43126 - 00100
MAIROEI

Dear Madam,

RE:  WRITTEN SUBMISSION ON THE DRAFT REMUNERATION AND BENEFITS OF STATE
AND OTHER PUBLIC OFFICERS, REGULATIONS 2022

T — == e ]

Receive warm complimants from the Commission on Adminisirative Justice [Office

of the Ombudsman).

We make reference to your leller Ref: No. SRC/ADM/ 18 (2) of 23 February, 2022 on
the above captlionad subjeci
Altached herewith, is the Commission's submission on the <haif remuneration and
benefils, Regulations, 7027

We thank you for your canhinued support and assure you of our highest regards.
Tours faithfully,

MERCY K. WAMBUA, OGW
COMMISSION SECRETARY /CED

Encls.
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TR SOMMAISSION O
AT AATCISTRATIVE JUSTICE

COMMENTS TABLE ON THE SALARIES AMD REMUNERATION CONMMISSION

(REMUNERATION AND BENE!i: OF STATE AND OTHER PUBLIL ©-FICER! |
REGUIATIONS, 2022

0. 1 PARAGRAPH | PROPOSED CHANGE JUSTIFIC ATION
| ORC OMMENT
|3 (a) (D) The waordd ‘oilher shiould The senienc es should readc public
i be delatod officers as opposad to ‘othaer public
I officer i he came way it teads in the
| Conslitution and salanes and
| Remunerchon Ach, 2011,

6 The Commission should :--Fkictc)ré such as the nature and risks
also consider other i involved in a job should be taken inio
factors in undertaking a l consicleraiion by the Salaries and
FEeVIEW. | Remuneration Comrmission.

- héi(T/) &(@) | This purugmpl‘fshobld be |- Any reviewad rate Dy the Salaries
amended o include a and Remunearation Commission
rider that any reduction in that is lower than the set rate
the recommended rates | should only affect officers who join
should not afiect - Pension Scheme after the new
employees who are i rates.
already benefiting from a |
higher rale.
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5 |24

No. | PARAGRAPH

| R COMMENTS

[he Commission furlhe
| proposes thal SRC sets

eed rate of pension

oninbution for the

moloyer and employees

s opposed to giving o

| onae asis the case
vnenily,

| T
l

lcleted.

l. This r)c1rogfaph should be

| amanded to read as
TOllows:
"The Commission shall

parameters for the type

may give to employees

| fon productivity and

performance”

PROPOSED CHANGE

s pdragraph should be

provide guidance on the

ofiewards that institutions

| wstsication

PEenNsIONn C

pubtilic servica, and employe:

o odnge,

P E allocaiions are approved hy fhz
| National ssembly. The SRC shotic!
|
noi be he determinant on whaiae

an nsiiiuhon nas capacity 1o afford

The Salaries én_d—RemunérGﬁon
Cornrmuission should give guidelin=s on
the type ol rewards that instifulions
may give to its officers for productiviiy
and performance, as opposed to

requinng institutions to seek approvail

from SRC for implementation of ifs
rewarcls schemes.

his provision would ensure 1hai
ihere s harmony and fairmness in

contributions across ho

woulcd not be atliberty o chiowos
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Tel: 254 (20) 41298000 P ! 14 Riverside Drive

{ oy
Fax: 254 (20) 4298251 .L‘t-':“"" 3:) Grosvenor block
Email: info@crakenya.org {J?"‘""‘”J‘ i and Floor
Website: www.crakenya.org - P.O. Box 1210 - no200

2 ) z NAIROBI
\’(-R A

COMMISSION ON REVENUE ALLOCATION

OUR REI': CRA/CSO/OC/8/VOL.V (15) DATE: u™ March 2022

Ms. Anne Gitau, MBS
Commission Sceretary/CElEO
Salaries and Remuneration C ()lllllll‘-ﬁl()ﬂ

Williamson House, 6t Floor
NAIRORBI

I)cnr[‘)ﬁwt’ '*":.“., ,

RE: WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
REMUNERATION COMMISSION (REMUNERATION AND
BENEFITS OF STATE AND OTHER PUBLIC OFFICERS)
Rl GULATIONS 2022

L

We thank you for this opportunity to submit written comments on the
Draft Salaries and Remuneration Comunission (Remuneration and
benefits of State and other Public Officers) Regulations, 2022.

The Commission has reviewed and given a number of comments and

observations noted and further proposed amendments to the drafted
regulations. Please find attached the written submissions.

Y(JLI!‘SCQ;IMLQ&L\ |

—

CPA James 1{;18:]?'

COMMISSION SECRETARY/CEQO

o
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ON THE _DRAFT SALARIES AND REMUN CRATION
COMMISS (0N, (REMUNERATION AND BENEFITS.OF STATL . .AnD
181 50! 10 OFFICERS) P EGULATIONS, 2022,

A. GENERAL COMMENTS

SRC's mandate covers a complex area of state operations. 1t deals with a wide
range of stale institutions with diverse mandates and corresponding operalional
modalities and different state official responsibilities.

This enjoins the Commission to approach its regulatory functions from a
thoroughly differentiated and carefully nuanced point of view. It cannot afford to
tailor a suit that fits all, at least in a few distinetly unique areas. Such an approach
would consider treating the following arcas with the necessary differentiation and
nuance:

Structure ol the state institutions
Salary structure

Determination of staff production
Allowance and benefit ete.

Over-standardization and harmonization of structures and procedures of public
service institulions, without due regard to the unique functions of particular
agencies, ¢.g. the independent bodies, may end up compromising their mandates.
The ceiling of use of fuel by public service officers needs a carefully nuanced
standardization. At the moment the variance is too large and unilateral and with
hardly any justification.

There is need to align these draft regulations with the Constitution of Kenva 2010.
Inaddition, clarity is needed as to who has the final say when it comes to providing
benefits and salaries for public office. Independent Commissions and County
governments. Article 230 (4) states as follows: The powers and functions ol the
Salaries and Remuneration Commission shall be to—

(a) set and regularly review the remuneration and benefits of all State officers: and

(b) advise the national and county governments on the remuneration and benetits
of all other public officers.

From the above, it is evident that the commission will set and regularly review the
remuneration and benctits of all State officers and advise the remuneration and
benefits for public officers. In some parts of the regulations, the Commission
adheres Lo its constitutional mandate e.g. section 18 on salary structures, but then
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|

Q/_NE)] Regulation No. I

it contradicts itself in other following regulations. CRA ha

ACRA .

s included an additional

regulation 7A al the end of the table to incorporale ¢ enizant CRA equitable share
to counties when it comes to the county ceilings

TABLE WITH SPECIFIC COMMENTS AND OBSERVATIONS

Title Part |

| IN EXFRCISE of
the powers

' conferred by section

' 26 of the Salaries |

"and Remuneration

“Commission Act, \
2011, the

' chairperson makes |

| the following,

regulations |

I

| 1

’ |

-—:L-Ii(g;l-ll::lli()n 2 ‘
‘ PART I—

PRELIMINARY |
| PROVISIONS
|

|

| Section 26 of the

Provisions of the | Rationale for

Regulations”® Amendment

, Recommendation
[t is not the !
chairperson’s task to
make regulations [
rather it is the work |
ol the commission
as a whole. |

In introducing the
litle, the
Regulations refer to

SRC Act to the

cffect that the
“Chairperson of the |
SRC makes the \
following *

regulations”.

This limits the

‘ definition to the ":
standards set by |
KNBS only. How

[ about other labor

laws like [1.O7?

cost of living"
means the cost of
purchasing goods
and services as
measured by the
changes in the
Consumer Price |
Index as provided '
by the Kenya
National Bureau of
Statistics from time ‘
to time |

Page 2 of 122
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Proposcd

Replace the
word
Chairperson
with the
comimission to
say "IN

| EXIERCISE of

the powers
conferred by

| Amendment** |

l

secltion 26 ol the |
' Salaries and

Remuneration
Comiission

1 Act, 2011, the

commission
makes the
following,
regulations

| Cost of living

means the cost
of goods and
Services as
indicated in

| legislation and

labor guidelines



'S/No | Regulation No.

. l{(?glilzllinn a

PART 11- SETTING,
'REVIEWING, AND
FADVISING ON
' REMUNERATION
C AND BENEFITS OF

STATLE AND

OTHIER PUBLIC
COFFICERS

 Provisions of the
 Regulations®

I

L4 1) The

| Commission shall

s undertake a review
of;

“a) State olficers’

remuncration and

benefits every four

| years.

cJallowances and
benelits ol other
public officers

4(3) The

Commission may,

provisions ol subh
regulation (1)
undertake a special
review of the
remunceration and
benetits of State
and other public
officers to address
emerging,
circumstances and
‘f conditions.

, The Commission

shall undertake a

! review of other

! public officers’
remuneration and
benefits every 4
years, and

I allowances and

Page 3 ol 12

nolwithstandine the

| Rationale for
Amendment

' Recommendation

|

|

| . .
Does not refer to

" review of Stale
Officers’ allowances

Does not refer to the
duration for review
of  Other  public
officers’  allowances
and remuneration

The regulation refers
to  the
remuneration
benefits  in

ancd
several

review ol

|
f

other sections ;mcl‘
L omits allowances
taltogether.

This seems to
interfere with
independent offices,
policy organs and
the other
government levels.
SRC can evaluate
butl as advisory only.
The other
tnstitutions can
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- other public

Proposed L
/\mcn(lment""*} ‘

Should also f
thelude a review |
of their

allowances.

Should stipulate
the duration for |
review. P *

The special
review should
alsoincludea |
review of

allowances.

The ‘
Commission '
shall undertake |
a review of

offices and [
advise them |
every 4 years.



' S/No 'l chulatibh No.

|
|

4. | Regulation 8

|
‘ PENSION

|

i
0
. /

i e — = ——]
, Provisions of the Rationale for

ch“ lations™

benelits of other
public officers.

(6) The
Commission shall
guide to give effect
to the provisions ol
sub-regulation 3.
(7) The
Commission shall
undertake periodic
reviews and make
recommendations
on pensions
payable to persons
cligible for such
pension.

(8) Setting,

reviewing, advising,

and

recommendations

on pension review

(a) shall be

subject to the
prevailing,
economic
condilions,
affordability,
and fiscal
sustainabilily;
and

|
[

|

Amendment
Recommendation
independently carry

“out this evaluation

|

and set SRC advice
as a threshold

The Retirement and
denelits Act
provides these

| Z Z P .
euidelines. This s

I

|

|
|

may, among others, '

be informed by the
outcome of an
actuarial valuation.

Pave g4 ol 12

not a function of
SRC. On the
financial aspect, the
MOF can always

provide directions in |

the annual finance
hill
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' Proposed '
S Amendment*™
| 1 |

i Delete | |

[ 1
I |
I l
| |
’ i
I i
| i
| |

|
| |
' |
\ |
| |



.I S/NO ' chulzftinn No.
|

l aa . ine

5, Regulation ¢

L
' CONSIDERATIONS
DURING SETTING,
CREVIEW AND
ADVISE ON
REMUNERATION
AND BENEFITS

' Regulation 10

' COMMUNICATION
 AND EFFECTIVE

. Provisions of the

i
}

Regulations*

The commission
shall, in setting,
reviewing and
advising on
remunceration and
benefits, where
applicable

(1)(e) the capacity
of a public service
mstitution to atford
the cost of proposed
remuncration and
benefits,

() the ability of o
public service
mstitution to
sustain paviment of
remuncration and
benefits.

Addition of another
variable ending with

(D, (m)

The Commiission
shall communicate
the advice on
remuneration and

DATLE OF ADVICE. 1 benefits tor other

Page s of 12

Rationale for

P Amendment

| Recommendation !
i | |
The capacity of the ' The commission ,
| public service | should hold
institution is not an | constant and
independent ,not allow to be
variable. It Is relegated Lo the |

Proposed
’ Amendment**

dependent on " unknown. ,
| factors  that  the ‘
commission should |
"be in a position (o
"hold  constant and | L
Inot allow 1o be
(relegated  to o the l
| unknown. | .
‘ |
|
|
|
|
J
|
| |
| |

Hls o an important ' should be added |
p aspect that needs to ' to deal with the
be added. | “unique features
' of public service |
! institutions”. |
|

; This is not | The ’
mandatory as il is Commission
advice. shall |

l L communicate |
the advice on |
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'I S/No | Regufaliun_ﬁd.

|
_ F o Nl
I |
|
' |
' 1
+ |
' |
| '_
' 4. Regulations 11 I
' JOB EVALUATION. |
i
|
|
| |
|
l |
b |
| |
|
|
| | .
|
| |
|
| | l
| | |
|
| |
| | ‘
| |
| | |
i |
| |
I
; '. R
| 8. | Regulation 12
. CRITERIA FOR |
| JOB EVALUATION
|
|

Provisions of the
Regulations®

public officers
indicating the
effective date of
implementation

The Commission
shall undertake job
evaluation covering,
jobs in public
service institutions
o—

(a) determine
the comparable and
relative worth of
jobs in the public
service institutions;
(b)  classify the
jobs in the public
service; and

(c) rationalize
and harmonize job
grading structures
in the public
service.

(he Commission

shall undertake job

| evaluation where

Pace 6ol 12

i Rat;l(_)nii{'l-c for

Amendment

' Proposcd

|

I Amendment™™

Recommendation | ;

This provision does
not comply with the
conslitution. T'he

role of advice 1s not

to set. Reword using

the word “will” and
leave room for the
other government
institution that ave
not state offices to
use the SRC advice
as to the minimum

| threshold and sct

1

their applicable
standards

remuneration
and benefits for
other public '
officers and will |
advise on  the |
 effective date ol |
iplementation
The
Commission
will undertake
job evaluation
covering jobs in |
public service
Cinstitutions to—
(a) advice on the
comparable and |
relative worth of |
jobs in the
public service
institutions; !
(b) adviceon |
job
classification in
the public !
service; and i
(¢) advice on
rationalizing
and |
harmonizing job
arading, |
structures in the |
public service.

" - S E—— -— ' . -
Direct  consultation  May” should be
with public service | substituted with !

institutions

a ‘“‘may.
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| be a “must” and nol



S/No | Regulation No.

Regulation 14

INFORMATION TO
Bl
SUBMITTED BY A

' PUBLIC SERVICE

INSTITUTION.

r" \-.,.“
[

DA
i

Provisions of the '
Regulations* ]

)
(a)Jobs in public
Lservice institutions
 have not been

|
evilluated

|
|

| |
|
LA public service
institution shall
provide the
CCommission
with information
| relating to jobs
within the
institution for
| purposes of joh I
revaluation.
| (2) The information
to be provided in
fs‘ulH'nglluLiun (1)
| shall include ,
(@) the approved
institutional
'structure: '
1 (b)  the approved |
(staff establishiment;
() theapproved
|carcer progression |
(guidelines or

Ischemes of service:

Page 7ol 12

Rationale for
Amendment
Recommendation

Lhe
Or

lo  that
difference
convergence
between  evaluation

bring

by the Commission

and  the  relevant
commiltee  within
the remit of (he
public service
institution in
question,

This section is a
mandatory dircetive
lor public officers
and governments {o
comply with which
is unconslitutional.
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!

Proposed

| “Thereis no clarily is | More clarity is
needed to bring

| oult the

Cdifference or
convergence
belween
evaluation by

the Commission

committee
within the remit
ol the

public
service
institution in
question.

A public service
mstitution
can/will provide
the Commission
with
mlormation
relating to jobs
within the
institution for
purposes of job
| evaluation.

(2) The
| information to
' be provided in

sub-regulation
" (1) shall
"include—
| (a)  the
approved
Snstitutional
| structure;

Amendment** |

I

and the relevant |

-



'S/No ‘ Regulat-ion No.

10. | Regulation 15

' REVIEW OF JOB
 EVALUATION
| RESULTS.

Provisions of the

| Regulations®

4

((d) alistofl jobs
(in the institution
indicating current
erades or levels;

(e)
Caccurate, approved
cand signed-off job
(deseription manual
presented in a
Mformat as

i preseribed by the
 Commission; and
) any other

"information that

| may be relevant for
i the job evaluation.

[ 15. (1) A public
service institution’s
State officer or

I other public

| officer dissalisfied
with job evaluation
results mayv seek

Page 8ol 12

the complete,

| Rationale for
| Amendment
' Recommendation

' This scetion should
" only apply to stale

officers and not to

public officers and
other levels of

l sovernment. They

should have their

Page 225 of 302

Proposed ,
Amendment®”* |

(b)  the
approved stafl |
establishment;

| () the
approved carecr
progression i

| guidelines or |

schemes of
SCTVICE;
() alistof
jobs in the ‘
institution |
indicating
current grades
or levels;
(¢) the |
complete,
accurate,
approved and |
signed-off job |
deseription
manual
presented in a
format as |
prescribed by
the
Commission; '
and |
(H  any other
information that
may be relevant
[or the job |
cvaluation.
Review section
( and delete parts |
addressing
public officers
I'and other levels !
| of government |



' S/I\‘_(f| Regulation No.

|

L2,

I

14.

]
!).

| R
|
|

Regulation 16

CVALIDITY O1FJOB
EVALUATION
RESULTS

|
I- -
- Regulation 19

' PROCEDURE FOR
' DEVELOPING

| SALARY
STRUCTURES

| B . e
- Regulation 21

' VALIDITY OF
| SALARY
STRUCTURES

Regulation 23

REWARDING

(T“_ ]
| CRA
Provisions of the
- Regulations*®
review of the results
as provided for
under this
regulation. (2)
Where a public
service institution is
dissatistied with the
job evaluation
. tesults, the public
service institulion
shall submit to the
Commission o
Crequest for review,
the grounds
“Job evaluation
results shall remain
valid until the job is
"re-evaluated by the
commission.”

(3) A publie
service mslitution
shall

(@) ensure its
salary structure is
as advised by the
Commission; and
Salary structures
rth;lt are set,
reviewed, or advised
shall

remain valid until
reviewed by the
Commission.

23(2) The guidance
"referred to in sub-
Fregulation (b)
|

Page 9 of 12

| Rationale for
Amendment

final sav on these
matters but use SRC
Las a minimum
threshold just like

I the emploviment Act

! There will he

" problen where a re

Fevaluation is done

| but duc 1o

| budgetar
constraints is nol
implemented as it

happened in 2019

| This is

| unconstitutional.

| Even for County

Lgovernments

Unconstitutional,
" even for county
! governments

| These are decisions
I made by

| independent

L commissions,
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[ Proposed
CAmendment* |

. Recommendation |

|

CSeetion 16

: should therefore
be  revised 1o«

"care for  such

' situations.

|
|
'Delete

'Delete )
|

“+



'S/No | Regulation No.
|

S

10.

|
CPRODUCTIVITY
CAND

| PERFORMANCL:.
|

|

' Regulation 24

|

‘ PROCEDURE IFOR

REWARDING
PRODUCTIVITY

| AND

| PERFORMANCE.

l

|

|
| Regulation 25

| COLLECTIVE

| BARGAINING
NEGOTIATION.

i

|

|

| Regulation 26

' PROCEDURE FFOR
| COLLECTIVE

| BARGAINING

| NEGOTIATION.

|

—_

i8 .-

A

| Provisions of the

Regulations”
r
approved by the

b= o o
Commnussion.

|

24. (1) A public
service institution
shall scek the prior
advice of

the Commission
before awarding its
public officers a
reward lor
productivity and
performance.

(2) Collective
bargaining
negotiation
between a public
service institution
cand a trade union
shall cover a four-
vear cycle.

(1) A public service
institution with a
recognition
agreement

 with a trade union
shall scek the prior
advice of the
Commission before
the commencement
of collective

' hargaining,

| negotiation.

Rationale for
Amendment
Recommendation
county, and national
government. They
can set SRC
guidelines as
minimuin
thresholds.

Public officers and
the levels ol
sovernment are not
under any
mandalory
obligation to seek
this advice because
they have their
structures in place
including the hr
department. This is
unconstitutional
CBAs have their life
cyeles and SRC
cannot dictate this.
[t is envisaged
already in the
agreement. This
regulation is
irrelevant

This is an

|
encroachment to the

!

trade union rights as
envisaged in the
constitution Article
41 (4) Every trade
union and every
employers’
organization has the
right -

(a) to determine its

“administration,

Page 10 of 12
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Proposed

|

I Amendment® |

|

{
I

Delete

Delete

holvlc



'S/No
|

| il

[

|

|

|

l

J

|

| 8.

19.

' Regulation No.

' Regulation 31

I COMPLIANCIS
WI'T'H

I COMMISSION SET
AND REVIEWIED

' REMUNERATION

| AND BENEFTTS,

| AND ADVICI-.

\' Regulation 7A

' NEW

| REGULATION ON
| SETTING

| BENEEITS AND
SALARIES FOR

' BOTH LEVELS OF
| GOVERNMEN'T

Provisions of the

' Regulations™

' - .
(2) A public service

institution shall
provide the
Tollowing,
mformation
required for the
provision of advice
on collective

31(D) The
Commission may

lake any measures

it considers

bnecessary 1o ensure

that public service
islitutions adhere
to the set and

' revicwed

remunceration and

| benefils, and advice

"Comumission.

issued by the

Toinclude a section
Lo seek
recommendations
from CRA before
[ setting benefits and
salaries for both
evels of
sovernment to
avoid any confusion
 based on the
equitable allocation

Rationale for
Amendment

Recommendation

programs, and
aclivities:

(b) to organize; and
(¢) to form and join
alederation.

(5) Fvery trade
union, employers’
organization, and
ciuplover has the
right Lo

engage in collective
|1;||',-;;;1i|'1i[ig.

Based on the
Advisory role, there
is no neced for

"compliance

There have been

Cseveral conflicts

| equitable allocations

Page 11 ol 12
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between the

and the advice on
benefits and salaries
for government
officials specifically
county governments
and CRA ceilings

| Proposed

 Amendment**

Delete

| Tnsert a

regulation lo say

“When advising, |

on

remuneration |

and benefits for

 the County

governments,

| SRC will seck to

“advise from the |

| CRA on the
thresholds

~available for



12 A
L

S/No | Regulation No. " Provisions of the | Rationale for Proposed
| l | Regulations® Amendment Amendment®* |
: Recommendation | |

! [ I setting the
| ceilings”™. |
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Assoctatton of Professional Societies in Fast Africa (APSKA)

Parllament Road, the Professional Centre, P.0O. BOX -72643- 00200, City Square, N.mum
- Tel: 0726 610498, 0733 610998
Email: apseamapsea or ke Website: wwaw apsea. or ke

45

Mrs. Lyn Mengich, [%’.A

Chairperson,

Salaries and Remuneration Commission
Williamson House 5th Floor, 4th Ngong Avenue
Box 43126 - 00100

Nairobi, Kenya.

Dear Sir,

RIE: SUBMISSION OF MEMORANDUM ON THE REVIEW OF THE DRAFT SALARIES AND
REMUNERATION COMMISSION {RLMUNERATION AND BENEFITS OF STATE AND OTHE R
PUBLIC OFFICERS) REGULATIONS, 2022.

Reference is made to your letter Ref: SRC/ADM/ 18(2), dated 23t February 2022, requesting for

written submissions on the above subject matter, \

Association of Professional Societies in East Africa (APSEEA) 1s a jomt forum and an umbrella body
of professionals associations established in 1961, comprising of a corporate membership of thirty
two (32) professional associations from diverse professional disciplines in the country, with over

500,000 Professionals in Kenya.

The SRC regulations stated are drafted pursuant to scction 26 of the SRC Act and are classificd
as delegated legislation. There are two (2) regimes that govern delegated legislation which mclude,

inter alia: The constitution of Kenya 2010 and the Statutory Instrumenis Act, 2013.

Felix Okatch-Chairman  Rosemary Njogu-Hon. Secretary  Nicholas Letting-Hon. Treasurer
Association of Professional Sacicties in East Africa/P.O. BOX 72643 00200, Professional Centre, Parliament Nairabi.

£
1. %
www.ansea.or ke #apsea@apsea ur e @apseakenya
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The  Association of Professional Societies in East Africa (APSEA) considers the need to establish:
. Whether the regulations comply with the Statutory Instruments Act 2013,
2. Whether the Commission conducted a Regulatory Impact Assessment under the Statu tory
Instruments Act.

3. Whether the draft regulations were submitted to parhament for approval first as stated in

section 26(2) of the SRC Act.

APSEA notes that the objective of conducting a Regulalory Impact Assessment is to determine
the best option for resolving the particular issue the agency has identified. It would also determine

if regulations are required and for what purpose,

R SSOCIATION OF P E:yi'g'sinmAL
' SOCIETIES W EAST AFRICA

f P 0. Box 72645 - 00200
/

Yours Faithfully,

wAROBE

-

aerseneT
TS IV AT
2 K AR T P

Mr.Felix Okatch,
Chairman, Association of Professional Societies in East Africa (APSEA).

Felix Okatch-Chairman  Rosemary Njogu-Hon. Secretary Nicholas Letting-Hon. Treasurer
Association of Professional Societies in Fast Africa/P.0. BOX 72643-00200, Professional Centr e, Parlioment Nairobi.

www.apsea.or ke odpsediiauseaonke @apseakenya
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OFFICE OF THE CLERK

MEMORANDUM ON THIEE DRAFT SALARIES AND REMUNERATION
COMMISSION (REMUNERATION AND BENEFITS OF STATE AND OTHER
PUBLIC OFFICERS) REGULATIONS, 2022

PRESENTED TO:
SALARIES AND REMUNERATION COMMISSION

SUBMITTED TO:

THE SECRETARY/CEO, SALARIES AND REMUNERATION COMMISSION

PO BOX 43126-00100, NAIROBI

MARCITI, 2022
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MEMORANDUM ON THE DRAIT SALARILS AND REMUNERATION
COMMISSION (REMUNERATION AND BENLEFITS OF STATE AND OTiH ER
PUBLIC OFFICERS) REGULATIONS, 2022

INTRODUCTION

The County Assembly of Fmbu is in receipt ot the proposed draft Salaries and Remuneraio:
Commission {remuncraiton and benefits of state and other public officers) regulations,

i ; o
which 1t has reviewed and inrerrogated. Tt submies this memorandum in line with s i
Further, 1 responds 1o the mvitation for public participation and submission of memaerng
| I I
by the Commission dared 234 February. This memorandum highlights the County Assemb

of Embu select views ot the proposals included m ithe proposed Regulations.

COMMENTS

1. Regulation 9
For Public Ofticers, the level of education and period of active service seem not to form nas
of the considerarions ro be made during, review and advise on remuneration and benefis. 1.
regulation should e revised to include the above as considerations as they are an impo-iar
factor in ensuring, that there 1s no stagnation of officers and that relevant job experience an
advanced educaton e rewarded in order o promote job sanstaction amongst public ofricer
as well as retention of valuable public officers.

2. Regulations 11, 12, 13, 14, 15, 16 and 17
These proposed Regulatons make provisions on job evaluaiion by the Commission.
The Constitutiond Arocle 230 ) and Salaries and Remuneration Commission Act, 2011,
neither expresshv nor unphiedly given this mandate to the Commission. Job evaluation exercise
in National Public Service 15 the sole responsibiiiiy of the Public Service Commission cide
Article 234 ot the Constitution. This is the same with Judicial Service Commission
Judictary), Parliamenrary Service Commission (for Parliunent), County Public Service Boare -
(for county public service), County Assembly Service Boards {section 11 of the Count
Assembly Services e, 2017 tor county assembly service! among others. The responsibilic
Page 2 of 4
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af the Commission s limited 1o sering, reviewing or advising on the salaries and benetirs of
thoseshat-hold posnons incthe respecive instituiond(s). The object, intent-and purpase of
Viticle 23000 secnon 26 of the Salaies and Remuneration Commission et as read touc e
wirhh Arncle 240; of the Constunon, have thercfore been negated by these proposed

segulanons and should be struck out and expunged torthwach.

J. Regulavon 20

On Codectve bargaming, the role of the Commission when ir comes 1o collective hargainmg,
should be resicied o a simictly advisory role. Collecuve bargaining is a fundamental nghe tha
s orooted i the Internatonal Labour Orveantzanon Constuuton and reattivmed as such i the
108 1.0 Declaranon on Fundameral Prnciples and Rights e Worke As such wos well

regulated and addinonal convention: as well as procedures have already been set up o ofier

widehnes when i comes 1o the procedure 1o be used durmg the process. The Clause as
sirnctured seeks o insgert the commission into collecove hargmning, negottations which mu
curtal rhe frecdoms of trade untons as well as comphcate, slow down the process enurelv. T
and Regulation violates Arncle 41 of the Constinton which guaraniees workers the nehn o
ain labour practices particularly the rghn o engage in collecnve bargaining. Further viotares
e provisions of Arucles 36 and 37 ol ihe Construnon since the Regulauon atempts o curtail
acd e the scope ol collecnve bargainmg agreements
<. Regulation 28

O review of advice on remuneraton and benefits, Regulanon 28 seeks to make advice ssued
by e Commission binding. The term “advice™ in us literal meaning can never be binding, as
1 advise is to ofter a guideline or supgestion. Sccondly, the role of the Commission when i
comes to public officers, other than state ofticers, i clearly outlined in the Consatutnon and s
mmnred o an advisory role. By making advise binding then the Comnussion would m face be
setnng requirements tor public otficers which would be contrary 1o the provisions ot \rucle

23004 M) of the Constirution. The vegulanon should therefore be revised accordingly

5. {ransitonal provisions
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With regard 1o pensions and gratuities there is need 1o have a clear Provision on transinon oy
olftcers are already in existing pension schemes thay may not necessarly meer the thresiholds
proposed in these regulations and it s vital 1o allow for reasonable tme tor transition o i

least offer sudance/rimelines on how 1he reoulaton shall be implementecd

CONCLUSION AND RECOM

D RECOMMENDATIONS

Constdering the above observatons, the Counn \ssembly of Embu acknowledyes i the
dratt salunies and Remuneraton Commission ‘Remuneration and Benefits of Stare and oiher
public: Otticers) Reguladons has presented  importane reform questions on issues ot
Remunceranon of State and Public Officers. However, the selected and highlighted paris of
the proposed regulations need to be reconsidered and revised accordingly in order to address
the concerns raised and to be in compliance with the Constitution, Salaries and Remuneration
Comunssion \ct, 2011 and other existing law s,

-‘ﬂ/r

MEMORANDUM EXECUTED AND DATED THIS (? DAY OIF MARCH, 2022

CLERK OF THE COUNTY ASSEMBLY.
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Chairperson

Salaries and Remuneration Commission
Williamson House

4th Negong Avenue

NAIROBL

RECQUEST FOR WEITTEN SUBMISSIONS ON THE DRAFT § ALARGES AND
REMUNERATIONS COMMISSION (REMUNERATION AND BENEFITS OF
STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022

P

\Uhd

S —— S

Rererence is made to your letter dated 123 February, 2622,

Attached is the writien rnemorandum from the Public Service Comumission.

&0

‘9’
Dr. Simon K. Rotic, CBS
Secretary/CEOQ
Public Service Commission

At

(o " T T BRI

R N s s - e e - it R e e .. it L x—

Commission House, [Harambee Avenue | P.O. Box 30095 - 00100, Nairobi Kenya
Telephone: +254 (020) 2223901-5, 2227471-5| +254- 724-253807, +254-735-800282

Contact Centre No.: #}%l&ééﬂ?j E\)}chfugﬁglblicscrvicc.go, ke
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-No.

SALARIES AND REMUNERATION COMMISSION (REMUNERATIONAND BENEFITS OF

CLAUSE

STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022

MEMORANDUM OF THE PUBLIC SERVICE COMMISSION

ISSUE

PART |- PRELIMINARY PROVISIONS

1.

2

%)

interpretation “job
the
mandate of PSC under Arlicle
234(2(a)(i) of the Constitution
as read together with Section
27 of the Public
Cormmission Act, 2017.

of
violates

The
evaluation™

Service

The interpretation of the term

“public  service institution™ s
unconstitutional as it purports
to usurp Lthe constitutional
mandate of the Public service
Commission  specifically — Art.
234(2)(g) by giving SRC the
power to directly engage public
that fall

mandate of the

service  institutions

under the
Public Service Commission i.o.
Ministries State

Corporations.

and

Review of remuneration and
benefits

The provision contravenes Art.
234(2) (g) of the Constitution and it
also contravenes the provisions of
Section 11(b) of the Salaries and
Remuneration Act which only gives
SRC the power to keep under
review all matters relating to the
salaries and remuneration of public
officers.

It should be noted that under Article
230(4) of the Constitution SRC s
only mandated to set and regularly
review the remuneration and

| benefits of all State Officers and to

|

PROPOSED AMENDMENT
“Job  Evaluation”
interpreted to mean a systernatic and
objeclive process of determining the

should

worlh of a job in relation to other
jobs. for-purpeses—ef—establishing —a
rational-grading structure ;(delete)

“public service institution™ means

Public Service Commission;
Judicial Service Comimission;

Teachers Service Commission;
f) County Public Service Board;
County Assembly Service
and
Constitutional — Cormimission

Independent Office.

h)

the definition of review,

Clause é?i)(_c) should be deleted.
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Parliamentary Service Commission:

National Police Service Comimission;

Board;

and




| CLAUSE |

ISSUE

PART

AND

.

OTHER PU
4

o |

The clause contravenes the mand

advise the National and County
CIOVL'_‘I"I"H‘I\E,‘HfS on remuneration and
-benefits of all other public officers,
Therefore, SRC cannot give itself
powers, through Regulations, that
exceed their Constitutional powers
and functions.

lI- SETTING, REVIEWING AND ADVISING ON REMUNERATION AND BENEFITS OF STATE

BLIC OFFICERS o
The entire clause exceeds the powers
and functions of SRC as provided in
Article 230(4) of the Constitution

and Section 11 of the SRC Act.

The clause exceeds the powers and
functions of SRC as provided in
Article 230(4) of the Constitution
and Section 11 of the SRC Act.

ate
of the Public Service Commission
under Article 234(2) (a) (i) as read
together with Section 27 of the
Public Service Commission Act.

The clause exceeds the powers and
functions of SRC as provided in
Article 230(4) of the Constitution
and Section 11 of the SRC Act.

pubtic officers. (delete)

_ PROPOSED AMENDMENT _

4(1) should read as follows
4. (1) The Commission shall -

(a) undertake a review of State Officers’
remuneration and benefits every four
years:

(b) Keep under review other public
officers’ remuneration every four
years;and

(c) Keep under review allowances and
benefits of other public officers.”

(3) The may,
notwithstanding the provisions of
(1). a
special review of the remuneration
and benefits of State officers and
(delete) to
address emerging circumstances and

Commission

sub-regulation undertake

other -publie— officers

conditions.
5(1) Whenever a review is due, the
Commission shall call forrelevant
information from public service
institutions, onremuneration and benefits
for their respective State officers. other

(6) The Commission shall, in

undertaking a review or keeping

under review all matters relating

to the salaries and remuneration of

public officers inaccordance with these

Regulations, consider

(a) the principles set out under
Article 230 (5) of the
Constitution, Section 12 of
the Act and other legal




No. | CLAU:

20

10.

7(1)

&

ISSUE

The clause contravenes on the

mandate of the Public Service
Commission under Article 234(2) (a)
(i) as read together with Section 27
of the Public Service Commission
Act.

The clause exceeds the powers and
functions of SRC as provided in
Article 230(4) of the Constitution
and Section 11 of the SRC Act.
The entire clause contravenes the
provisions of, among others, the
Presidential Retirement Benefits Act,
Retirement Benefils (Deputy
President and Designated State
Officers) Actl, Retirement Benefils
Act, Pensions Act and the Public

| Service Superannuation scheme Act.

Clause 6 and 9 are dealing with the
same or related issue.

_ PROPOSED AMENDMENT
provisions;

the economic performance of
the country; S
the outcome of

(b)

()
comparative surveys on the
labourmarkets and trends in
I'(,’H’IlIl](ff'g!fi()f]] and

the job evaluation resulls as
undertaken by public service
INSOELons. ) i
7(1) The Comunission shall undertake
periodic review or keep under review,
and

()

as the case may be, allowances
other benefits and advise public service
into account

institutions taking

provisions of regulation 4,

Clause 8 should be deleted in its entirety.

Clauses 6 and 9 should be mé’rgééf 1In the
merger, clause 9(1} should read:

9(1) The Commission shall, in setting,
reviewing and or advisingon remuneration
and benefits, where applicable, consider...

and

9(1)(g) should read: the job evaluation
results as undertaken by public service
institutions.

And

9(2) should read: In the discharge of its
mandate, the Commission may shall

3
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10,

Tio18 |

ISSUE

The clause exceedls the powers of
SRC as provided for in Article 230
(4)(b) of the Constitution which has
since been interpreted by the
Supreme Courl in Pet. No. 42 of
The clauses contravene on the
mandate of the Public Service
Commission under Article 234(2) (a)
(i) as read together with Section 27
of the Public Service Commission
Act.

The clauses exceed the powers and
functions of SRC as provided in
Article 230(4) of the Constitution
and Section 11 of the SRC Act.

With regard to State Officers their
jobs are defined in the Constitution

| and enabling legislation.

| PROPOSED AMENDMENT

| invite views from stakeholders which

" linclude

| The clause should read:
advice on remuneration and benefits for
other public  officers indicating—the
effective-date-of implementation. (delete)

B Cl—aus’esrﬁ to 18 should be deleted.
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[No. | CLAUSE

1.

19 &
20(2)

The clauses exceed the constitutional
and statutory powers and functions
of SRC. specifically Article 230(4)(b)
of the Constitution which has been
interpreted by the Supreme Court in
Petition No. 42 of 2019.

The clause exceeds the constitutional |
and statutory mandate of SRC.

The clause encroaches on the Public
Service Commission powers and
functions in Article 234(2)(e ) of the
Constitution as read with Section 62
of the Public Service Commission

' PROPOSED AMENDMENT
19. 1) The Commission, shall, pricr to
developing sdla'i'y"sfl'trclLlres for State
Officers— '
(a) conduct comparative surveys
on labour markets and trends

in remuneration to determine
the relativity of remuneration
of public service in relation to
the
market trencs: and
(by subject the outcome of the

comparative surveys on
labour markets and Llrends
in remuneration o the

provisions of regulation 9 (1).

(2) The Commission shall develop and
communicate to public service institutions
the set and reviewed salary structures for
State officers and- advice-on-the-salary

structures for other public-officers. (delete)

(3)A public serviee-institution-shall—

{a) ensure-its—salary structure-is
as advised by the
Commission;-and

(b) submit-the- informatioen
requested by the Commission
white undertaking-comparative
stirveys-of-labeurmarkets and
trends in remuneration:- Delete

_Clause 20(2) should be deleted.
(a) Salary structures that are sel.
reviewed or-advised Delete shall
remain valid until reviewed by the
Commission.

“Clause 23 should be deleted in its ent_i_r;cl.y.

Acl.
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No..
14.

PART
15

16.

19.

CLAUSE
26(3) &

(4)

27

28

3

31(3)
(4) and
(5)

30(3)

[ ©

| of 2019.

The clauses exceeds the

ISSUE
The clauses exceed the constitutional
mandate of SRC in Article 230(4)(b)
of the constitution as interpreted by
the Supreme Court in Petition no 42
of 2019.

[1l-— MISCELLANEOUS PROVISIONS

The clause exceeds the constitutional
mandate of SRC in Article 230(4)(b)
of the constitution as interpreted by
the Supreme Court in Petition no 42
of 2019,

The clause exceeds the constitutional

mandate of SRC in Article 230(4)(b)
of the constitution as interpreted by
the Supreme Court in Pelition no 42
The clause is superfluous as the
procedures for dispute resolution in
court is provided for in various rules
of procedure for different courts.
The clause exceed the constitutional
mandate of SRC in Article 230(4)(b)
of the constitution as interpreted by
the Supreme Court in Petition no 42
of 2019.

constitutional mandate of SRC in
Article 230(4)(b) of the constitution
as interpreted by the Supreme Court
| in Petition no 42 of 2019,

s

Amb. Anthony Muchiri

Chairperson, Public Service Commission

issued-by the Commission. Delete

PROPOSED AMENDMENT

Clause 26(3) & (4) should be deleted in |
entirety.

27A public service institution may, at any
time, request the Commission, in writing,
to-

a) Set and review the remuneration
and  benefits  for its  State
Officers, and

b) Advise on the remuneration

of its public officers.

7C|élt_t‘5c‘?_2‘8 should be deleted.

Clause 30-(3_) should be deleted.

(I) The Commission may take any
measures it considers necessary to ensure
that public service institutions adhere tothe
set and reviewed remuneration and
benefits for State Officers. and-advice

Clauses 31(3). (4) and (5) should be
deleted.

28" February 2022.
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Ref.No: SRC/ADM/18 (2) 23" February, 2022

Archbishop (Rtd) Eliud Wabukala, EBS
Chairperson

Ethics and Anti-corruption Commission
Integrity Centre

Jakaya Kikwele/Valley Road Junction

P O Box 61130 - 00200

NAIROBI

Dear Archbishop Wabukala,

REQUEST FOR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
. REMUNERATION COMMISSION (REMUNERATION AND BENEFITS OF STATE AND
OTHER PUBLIC OFFICERS) REGULATIONS, 2022.

The Salaries and Remuneration Commission (SRC) is established under Article 230 of the
Constitution of Kenya, 2010. Article 230(4) of the constitution gives the Commission powers and
functions; a) to set and regularly review the remuneration and benefits of all State officers; and b)
to advise the national and counly governments on the remuneration and benefits of all other
public officers,

Further, the Salaries and Remuneration Commission Act, 2011, which operationalises Article 230 of
the constitution, vests the Commission with additional functions and powers. Section 26 of the Act

" mandates the Commission to make regulations for the better carrying into effect the provisions of
the Act.

Pursuant to this, the Commission has developed the Draft Salaries and Remuneration Commission
- (Remuneration and Benefits of State and Other Public Officers) Requlations, 2022.

In line with Article 10 and 4/ of the constitution, among other legal provisions, the Commission is
requesting for memoranda and views from stakeholders and the public on the Draft Salaries and
Remuneration Commission (Remuneration and Benefits of State and Other Public Officers)
Regulations, 2022,

The purpose of this letter, therefore, is to invite you to provide written submissions on the Draft
Salaries and Remuneration Commission (Remuneration and Benefits of State and Other Public
Officers) Regulations, 2022 (enclosed). The submissions should be addressed to the Commission
Secretary/CEO, and sent through the following email address: requlations@src.qo.ke or
mfo@src.qo.ke, so as to be received on or before 11 March 2022.

lamson House, 6th Floor, 4th Ngong Avenue. P.O. Box 43126, GPO-00100, Nairobi, Kenya. Tel: 4254 (20) 2710065/71/73/81 ) 1 254- 736712864

mail: infol@src.go.ke Website: https: f/www.sre.go.ke/ ﬁ*’? '@gg- é‘“?ﬁﬂ“’(}f @)Z)‘}Hl KF @ ) Salaries and Remuneration Commission
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Further, the Commission invites you to participate in a virtual stakeholders’ engagement meeting
on the Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Regulations, 2022 scheduled to be held on Monday, 28 February 2022,
from 2.30 PM to 4.30 PM.

The virtual meeting credentials are as follows;

Zoom link: _hLLps.:,’/u:.DZ\e;g?t).zg)iww_.tl',;';/z’_iﬁﬁ()fl'i 143_1S'r‘uv_vd-—gﬂUWWIﬁh(gN[')VQ/;’
NxY1FlelhkYnF1Zz09

Meeting ID: 868 0431 4315

Passcode: 156245

Yours sincerely,

i

MRS. LYN MENGICH
CHAIRPERSON
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Ref.No: SRC/ADM/18 (2) 23" February, 2022

Dr. Jamleck Muturi
Chairperson

Teachers Service Commission
TSC House, Kilimanjoro Rd

8 P O Box Private Bag
NAIROBI
- Dear Dr. Muturi,

REQUEST FOR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
REMUNERATION COMMISSION (REMUNERATION AND BENEFITS OF STATE AND
OTHER PUBLIC OFFICERS) REGULATIONS, 2022,

The Salaries and Remuneration Commission (SRC) is established under Article 230 of the
Constitution of Kenya, 2010. Article 230(4) of the constitution gives the Commission powers and
functions; a) to set and regularly review the remuneration and benefits of all State officers; and b)
to advise the national and county governments on the remuneration and benefits of all other
public officers.

Further, the Salaries and Remuneration Commission Act, 2011, which operationalises Article 230 of
the constitution, vests the Commission with additional functions and powers. Section 26 of the Act
mandates the Commission to make regulations for the better carrying into effect the provisions of
the Act.

4 Pursuant to this, the Commission has developed the Draft Salaries and Remuneration Commission
(Remuneration and Benefits of State and Other Public Officers) Requlations, 2022.

In line with Article 10 and 47 of the constitution, among other legal provisions, the Commission is
requesting for memoranda and views from stakeholders and the public on the Draft Salaries and
Remuneration Commission (Remuneration and Benefits of State and Other Public Officers)
Regulations, 2022.

The purpose of this letter, therefore, is to invite you to provide written submissions on the Draft
Salaries and Remuneration Commission (Remuneration and Benefits of State and Other Public
Officers) Regulations, 2022 (enclosed). The submissions should be addressed to the Commission
Secretary/CEOQ, and sent through the following email address: requlations@src.qo.ke or
info@src.qo.ke, so as to be received on or before 11 March 2022.

Nilliamson House, 6th Floor, 4th Ngong Avenue, PO, Box 43126, GPO-00100, Nawobi, Kenya. Tel: +254 (20) 2710065/71/73/81 [ +254-7367128064

mail: info@sre.go.ke Website: https://www scc.goke/ (79 'F}Qgéﬂlgﬂgybf%g‘al{( KE @ ":_,"J Salanes and Remuneration Commission
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Further, the Commission invites you to participate in a virtual stakeholders’ engagement meeting
on the Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Regulations, 2022 scheduled to be held on Monday, 28 February 2022,
from 2.30 PM to 4.30 PM.

The virtual meeting credentials are as follows;

Zoom link: https:/fus02web.zoom. us/j/868043143157pwd =al v/ WEhGNI WQZL 2
NxY1FlelhkYnF1Zz09

Meeting ID: 868 0431 4315

Passcode: 156245

‘Yours sincerely,

"

MRS, LYN MENGICH
CHAIRPERSON
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Ref: SRC/ADM/18 (2) 23" February, 2022

The Chairperson
Inter Public Universities Council Cansultative Forum
NAIROBI

Dear Sir,

REQUEST FOR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
REMUNERATION COMMISSION (REMUNERATION AND BENEFITS OF STATE AND
) OTHER PUBLIC OFFICERS) REGULATIONS, 2022

The Salaries and Remunerahon Commission (SRC) is established under Article 230 of the
“Constitution of Kenya 2010. Article 230(4) of the Constitution gives the Commission powers
and functions; a) to set and regularly review the remuneration and benefits of all State
officers; and b) to advise the national and county governments on the remuneration and
benefits of all other public officers.

Further, the Salaries and Remuneration Commission Act, 2011, which operationalises Article
230 of the constitution, vests the Commission with additional functions and powers. Section
26 of the Act mandates the Commission to make regulations for the better carrying into
effect the provisions of the Act.

Pursuant to this, the Commission has developed the Draft Salaries and Remuneration
Commission (Remuneration and Benefits of State and Other Public Officers) Regulations,
* 2022.

In line with Article 10 and 47 of the constitution, among other legal provisions, the
Commission is requesting for memoranda and views from stakeholders and the public on
the Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Regulations, 2022.

The purpose of this letter, therefore, is to invite you to provide written submissions on the
Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Regulations, 2022 (enclosed). The submissions should be addressed
to the Commission Secretary/CEO, and sent through the following email address:
regqulations@src.qo.ke or info@src.go.ke, so as to be received on or before 11 March
2022.

Nilliamson House, Gth Floor, 4th Ngong Avenue. PO, Box 43126, GPO-00100, Nairobi, Kenya. Tel: +254 (20) 2710065/71/73/81 | +254-736712864

mail: info@src.go ke Website, hitps:/fwww.src.go.ke/ C’:} P@g ®\~2'48;.Df@)"2‘1f{( Kl @ ) salaries and Remuneration Commission



Further, the Commission invites you to participate in a virtual stakeholders’ engagement
meeting on the Draft Salaries and Remuneration Commission (Remuneration and Benefits of
State and Other Public Officers) Regulations, 2022 scheduled to be held on Friday, 4
March 2022, from 11.00 AM to 1.00 PM.

The virtual meeting credentials are as follows;
Zoom link: https://us02web.zoom.us/j/8576863057 1 ?pwd =cIRHAKFDLzBoR 3N
vU1pIZTNydXNQdz09
Meeting ID: 857 6863 0571

Passcode: 016219

Yours faithfully,

VA=

MRS. LYN MENGICH
CHAIRPERSON

Copy to: Prof. Geoffrey Muluvi
Chairperson, Vice-Chancellors” Caommittee and Vice Chancellor
South Eastern Kenya University
P O Box 170-90200
KITUI
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Ref.No: SRC/ADM/18 (2) 23 February, 2022

Archbishop (Rtd) Eliud Wabukala, EBS
Chairperson

Ethics and Anti-corruption Commission
Integrity Centre

Jakaya Kikwete/Valley Road Junction

. P O Box 61130 - 00200
NAIROBI
- Dear Archbishop Wabukala,
5 REQUEST FOR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND

REMUNERATION COMMISSION (REMUNERATION AND BENEFITS OF STATE AND
OTHER PUBLIC OFFICERS) REGULATIONS, 2022.

The Salaries and Remuneration Commission (SRC) is established under Article 230 of the
Constitution of Kenya, 2010. Article 230(4) of the constitution gives the Commission powers and
functions; a) to set and regularly review the remuneration and benefits of all State officers: and b)
to advise the national and county governments on the remuneration and benefits of all other
public officers,

Further, the Salaries and Remuneration Commission Act, 2011, which operationalises Article 230 of

. the constitution, vests the Commission with additional functions and powers. Section 26 of the Act
mandates the Commission to make regulations for the better carrying into effect the provisions of
the Act.

4 Pursuant to this, the Commission has developed the Draft Salaries and Remuneration Commission
(Remuneration and Benefits of State and Other Public Officers) Requlations, 2022.

In line with Article 10 and 47 of the constitution, among other legal provisions, the Commission is
requesting for memoranda and views from stakeholders and the public on the Draft Salaries and
Remuneration Commission (Remuneration and Benefits of State and Other Public Officers)

Regulations, 2022.

The purpose of this letter, therefore, is to invite you to provide written submissions on the Draft

Salaries and Remuneration Commission (Remuneration and Benefits of State and Other Public

Officers) Regulations, 2022 (enclosed). The submissions should be addressed to the Commission

Secretary/CEO, and sent through the following email address: requlations@src.qo.ke or
‘ info@src.qgo.ke, so as to be received on or hefore 11 March 2022.

Williamson House, 6th Floor, 4th Ngong Avenue. P.O. Box 43126, GPO-00100, Nairobi, Kenya. Tel: 254 (20) 2710065/ 71/73]81 | +254-736712864

mail: info@sre.go. ke Website: https://www.sre go kef @ Fﬁg’geﬂ‘ZSO“rof %E\SRCK}_ @ t"-__:_:l." Salanes and Remuneration Commission
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Further, the Commission invites you to participate in a virtual stakeholders’ engagement meeting
on the Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Regulations, 2022 scheduled to be held on Monday, 28 February 2022,
from 2.30 PM to 4.30 PM.

The virtual meeting credentials are as follows;

Zoom link: htips://us02web,zoom.us/ 1/B68043143157pwd= aTlwWERGNDVQZ2z
NxY 1FlelhkYnt 12209

Meeting ID: 868 0431 4315

Passcode: 156245

Yours sincerely,

e

MRS. LYN MENGICH
CHATRPERSON
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Ref.No: SRC/ADM/18 (2) 23" February, 2022

Dr. Jamleck Muturi
Chairperson
Teachers Service Commission
TSC House, Kilimanjoro Rd
P O Box Private Bag

. NAIROBIX

Dear Dr. Muturi,

REQUEST FOR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
REMUNERATION COMMISSION (REMUNERATION AND BENEFITS OF STATE AND
' OTHER PUBLIC OFFICERS) REGULATIONS, 2022.

The Salaries and Remuneration Commission (SRC) is established under Article 230 of the
Constitution of Kenya, 2010. Article 230(4) of the constitution gives the Commission powers and
functions; a) to set and regularly review the remuneration and benefits of all State officers; and b)
to advise the national and county governments on the remuneration and benefits of all other
public officers,

Further, the Salaries and Remuneration Commission Act, 2011, which operationalises Article 230 of
the constitution, vests the Commission with additional functions and powers. Section 26 of the Act
mandates the Commission to make regulations for the better carrying into effect the provisions of

the Act.

Pursuant to this, the Commission has developed the Draft Salaries and Remuneration Commission
- (Remuneration and Benefits of State and Other Public Officers) Regulations, 2022,

In line with Article 10 and 47 of the constitution, among other legal provisions, the Commission is
requesting for memoranda and views from stakeholders and the public on the Draft Salaries and
Remuneration Commission (Remuneration and Benefits of State and Other Public Officers)

Regulations, 2022.

The purpose of this letter, therefore, is to invite you to provide written submissions on the Draft
Salaries and Remuneration Commission (Remuneration and Benefits of State and Other Public
Officers) Regulations, 2022 (enclosed). The submissions should be addressed to the Commission
Secretary/CEO, and sent through the following email address: requlations@src.qo.ke or
info@src.go.ke, so as to be received on or before 11 March 2022,

-

iamson House, 6th Floor, 4th Ngong Avenue, P.O. Box 43126, GPO-00100, Nawobi, Kenya. Tel: +254 (20) 2710065/71/73/81 [ +254-736712864

‘mail: info@src.go.ke Wehsite: https://www src.go.ke/ Q;":f) "F}Qgém?'tst?y.bf@)?}ji{(.m: @ '@ Salaries and Remuneration Commission
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Further, the Commission invites you to participate in a virtual stakeholders’ engagement meéting
on the Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Regulations, 2022 scheduled to be held on Monday, 28 February 2022,
from 2.30 PM to 4.30 PM.

The virtual meeting credentials are as follows;

Zoom link: https: //usO2web.zoom. us/1/86804314315?pwd - al W WEhGNDVOZ 2
N 1 HelhkYniF1Z2209

Meeting ID: 866 0431 4315

Passcode: 156245

Yours sincerely,

o

MRS. LYN MENGICH
CHAIRPERSON
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Ref: SRC/ADM/18 (2) 23" February, 2022

The Chairperson
Inter Public Universities Council Consultative Forum
NAIROBI

Dear Sir,

REQUEST FOR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
REMUNERATION COMMISSION (REMUNERATION AND BENEFITS OF STATE AND
: OTHER PUBLIC OFFICERS) REGULATIONS, 2022

The Salaries and Remuneration Commission (SRC) is established under Article 230 of the
Constitution of Kenya, 2010. Article 230(4) of the Constitution gives the Commission powers
and functions; a) to set and regularly review the remuneration and benefits of all State
officers; and b) to advise the national and county governments on the remuneration and
benefits of all other public officers.

Further, the Salaries and Remuneration Commission Act, 2011, which operationalises Article
230 of the constitution, vests the Commission with additional functions and powers. Section
26 of the Act mandates the Commission to make regulations for the better carrying into
effect the provisions of the Act.

Pursuant to this, the Commission has developed the Draft Salaries and Remuneration
Commission (Remuneration and Benefits of State and Other Public Officers) Regulations,
‘ 2022.

In line with Article 10 and 47 of the constitution, among other legal provisions, the
Commission is requesting for memoranda and views from stakeholders and the public on
the Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Requlations, 2022.

The purpose of this letter, therefore, is to invite you to provide written submissions on the
Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Regulations, 2022 (enclosed). The submissions should be addressed
to the Commission Secretary/CEO, and sent through the following email address:
requlations@src.go.ke or info@src.go.ke, so as to be received on or before 11 March

2022,
Nilliamson House, 6th Floor, 4th Ngong Avenue. P.O. Box 43126, GPO-00100, Nairabi, Kenya. Tel: -+254 (20) 2710065/71/73/81 | +254-736712864
mail: info@sic.go.ke Website: https:/f/www.src.go.ke/ !-7) 'P@QE‘)‘Q@‘Q‘{OI’@)@MLK!: @i) -3 salares and Remuneration Commission
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Further, the Commission invites you to participate in a virtual stakeholders’ engagement
. meeting on the Draft Salaries and Remuneration Commission (Remuneration and Benefits of
State and Other Public Officers) Regulations, 2022 scheduled to be held on Friday, 4
March 2022, from 11.00 AM to 1.00 PM.

The virtual meeting credentials are as follows;
Zoom link: wttps:/fusO2web.zoom.us/ /8576863057 1 ?pwd = cIRHdKFDLzBpR3N
vU1plZTNydXNQdz09
Meeting ID: 857 6863 0571

Passcode: 016219

Yours faithfully,

VA=

MRS. LYN MENGICH
CHAIRPERSON

Copy lo: Prof. Geoffrey Muluvi
Chairperson, Vice-Chancellors’ Committee and Vice Chancellor
South Eastern Kenya University
P O Box 170-90200
KITUI
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Schedule of stakeholder engagement meetings

A. MEETINGS STAKEHOLDERS ON THE DRAFT SALARIES AND REMUNERATION COMMISSION (REMUNERATION: AND
BENEFITS OF STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022.

_Monday 28" February, 2022 Thursday 3" March, 2022 | Friday 4" March, 2022 - *

8:30 - 10:30am
11:00 - 1:00pm

| 2:00-4:00pm
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OVERVIEW OF THE DRAFT SALARIES
AND REMUNERATION COMMISSION
(REMUNERATION AND BENEFITS OF
STATE AND OTHER PUBLIC OFFICERS)
REGULATIONS, 2022

By: SALARIES AND REMUNERATION COMMISSION
28th February, 2022
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INTRODUCTION

The Salaries and Remuneration Commission (SRC) is an independent Commission
established under Article 230 of the Constitution. The mandate of SRCis set out under
Article 230 (4) of the Constitution as:

a) to set and regularly review the remuneration and benefits of all
State Officers; and

b) to advise the national and county governments on the
remuneration and benefits of all other public officers.
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Further, the SRC Act, 2011, which
operationalises Article 230 of the constitution,
vests SRC with additional functions and
powers. Specifically, Section 26 of the Act
provides that SRC may make regulations

generally for the better carrying into effect of
any provisions of the Act
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Pursuant to the provisions of Section 26 (1) of the SRC Act, SRC has developed
the Draft Salaries and Remuneration Commission (Remuneration and

Benefits of State and Public Officers) Regulations, 2022.

On 22" February, 2022, and in line with the provisions of Articles 10 and 47
of the Constitution, among other legal provisions, SRC invited memoranda
and views from stakeholders and the public on the draft regulations as part of

public participation. Memoranda and views on the draft regulations are
required to be submitted by 11 March, 2022. |

The purpose of this engagement is to sensitize the Head of Public Service, as
a key stakeholder, on the scope and contents of the draft regulations before
submitting views on the draft regulations.
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Overview of the Draft SRC (Remuneration and Benefits
of State and other public officers) Regulations, 2022

The objects and purpose of the Draft SRC (Remuneration and Benefits of State
and other public officers) Regulations, 2022 is for the better carrying into effect
the provisions of the SRC Act.

Without prejudice to the above, the draft regulations provide the procedure
for—
a) setting and reviewing remuneration and benefits for State officers:
b) advising on remuneration and benefits for other public officers: and
c) reviewing remuneration and benefits of other public officers.
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Highlights of the regulations

The draft regulations are divided into 3 parts as
follows:

1. part |—preliminary provisions;

2. part ll- setting, reviewing and advising on
remuneration and benefits of State and other
oublic officers; anad

3. part lll— miscellaneous provisions.
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a. Review cycle

Section 11 (e) of the SRC Act mandates SRC to determine the cycle of
salaries and remuneration review upon which Parliament may allocate
adequate funds for implementation.

Pursuant to the above, regulation 2 of the draft regulations defines the
term ‘review cycle’ as follows:

The period after which, remuneration, allowances and benefits for State and
other public officers are reviewed for budgeting and planning purposes.
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review cycle... continuation

Regulation 4 thereafter provides that SRC shall undertake a
review of:

3. State officers’ remuneration and benefits after every four
years; and

b. other public officers remuneration after every four years.

SRC shall undertake periodic review of allowances and other
benefits and advise public service institutions.
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Parameters for review of remuneration and benefits

Regulation 2 defines ‘review of remuneration and benefits’ as
evaluation of the remuneration and benefits with a view to institute
change, if necessary.

A review of remuneration and benefits should be undertaken within
the following parameters:
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V.

the principles set out under Article 230 (5) of the Constitution,

Section 12 of the Act and other legal provisions;

the economic performance of the country;

the outcome of comparative surveys on the labour markets

and trends in remuneration; and

the job evaluation results.
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b. Pension

Pension is an employment benefit payable by way of periodical
payments. As such, SRC is vested, by dint of Article 230 (4) (a) and (b)
of the Constitution, set and regularly review in respect of State officers,

and advise the national and county governments with respect to other
public officers.

With regard to pension, the regulations provide;

. That State or other public officers shall not be paid both pension
and gratuity for the same period of service:

ii. Allowances shall not form the basis of computation of pension or
gratuity.

lii. Pension schemes design shall be defined contribution.
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c. Factors to be considered by the commission
in setting, reviewing and advising on
remuneration and benefits. ‘

SRC in discharging its mandate, is required to consider:

the principles set out under Article 230 (5) of the Constitution,
Section 12 of the Act and other legal provisions;

the economic performance of the country;

the capacity of a public service institution to afford the cost of
proposed remuneration and benefits;

the ability of a public service institution to sustain payment of
remuneration and benefits;
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the outcome of comparative surveys on the labour
markets and trends in remuneration;

comparative analysis between remuneration and
benefits for similar jobs within institutions in the same
sector to ensure equity and competitiveness;

job evaluation results;

cost of living;
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i) existing collective bargaining agreements;

j) achievement of performance and productivity
targets,;

k) government policies and guidelines; and

) any other relevant factor in determination of
remuneration or benefits.
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e. Job evaluation

Job evaluation is a systematic and objective process of determining the

worth of a job in relation to other jobs for purposes of establishing a
rational grading structure.

SRC shall undertake job evaluation covering jobs in public service
Institutions in order to

. determine comparable and relative worth of jobs in the public service
institutions;

ii. classify the jobs in the public service; and _
lil.  rationalise and harmonise job grading structuresin the public service.
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When does SRC undertake job evaluation?

SRC shall undertake job evaluation where:

a) jobs in public service institutions have not been evaluated by the
Commission;

b) a public service institution is established;
c) a public office is established;

d) anew job is established arising from—
i. changein theinstitutional mandate of a public service institution; or
ii. changein theinstitutional structure of a public service institution.

e) a change arises in the job content of a role in a public service
institution.
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What are SRC’s obligations during job
evaluation?

to issue guidance on undertaking job evaluation in the public
service;

to sensitise public service institutions on the job evaluation;

to partner with relevant training institutions to facilitate training of
public service institutions in matters relating to job evaluation:

to use an analytical, point-factor based job evaluation system that
evaluates jobs using compensable factors as prescribed by the
Commission;

to engage public service institutions on job evaluation results: and
to communicate the job evaluation results.
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What are public service institutions’
obligations during job evaluation?

to ensure that all the jobs in the institution are evaluated by the
Commission;

to ensure that the members of the committee in charge of the job
evaluation in the institution are trained on matters relating to job
evaluation;

to assess, identify and determine the jobs to be evaluated using the
criteria prescribed by the Commission;

to dev?lop complete, accurate, approved and signed-off job description
manuals.

to provide feedback on the job evaluation results when communicated
by the Commission; and

to submit request for review of the job evaluation results if dissatisfied
with the job evaluation results as prescribed by the Commission.
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»-"  What information is required to enable SRC
- undertake job evaluation?

A public service institution shall provide SRC with the following
information:

a) the approved institutional structure;

b) the approved staff establishment;

(@)

the approved career progression guidelines or schemes of service:

Q.

)
)
) alist of jobs in the institution indicating current grades or levels;
)

e) the complete, accurate, approved and signed-off job description

manual; and

f) any other information that may be relevant for job evaluation.
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Review of job evaluation results?

Job evaluation results may be reviewed by SRC where new material

information or significant changes in the job content have been
submitted to the Commission.

A public service institution, State officer or other public officer
dissatisfied with job evaluation results may request SRC to review the
results.

A request for review of job evaluation results should set out the
grounds for review and include supporting documents.
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" What is the validity period of job
evaluation results?

Job evaluation results shall remain valid until the job is re-evaluated by
the Commission.
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f. Salary structures

The Commission shall use job evaluation results to develop salary structures
for State officers and advise the national and county governments on the
salary structures for other public officers.

SRC, shall, prior to developing salary structures:

a. conduct comparative surveys on labour markets and trends in remuneration to
determine the relativity of remuneration of public service in relation to the market
trends; and

b. subject the outcome of the comparative surveys on labour markets and trends in
remuneration to the factors to be considered by SRC in setting, reviewing and
advising on remuneration and benefits.

Salary structures set, reviewed or advised by SRC shall remain valid until
reviewed by SRC.
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g. Performance and productivity

A public service institution shall seek the prior advice of SRC before
awarding its public officers a reward for productivity and performance.

Public service institutions are required to develop frameworks for

recognising and rewarding productivity and performance in their
respective institutions. Such frameworks shall require to be:

a) in accordance with guidance of SRC; and

b) approved by SRC.
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h. Collective negotiation

SRC shall advise public service institutions on the remunerative and

benefit items payable out of public funds in collective bargaining
negotiation.

Collective agreements in the public service shall cover a four year cycle.
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"” - What is the procedure for collective
negotiation?

* A public service institution with a recognition agreement with a trade
union shall seek the prior advice of the Commission before the
commencement of collective bargaining negotiation.

* SRC shall, upon receipt of a request for advice, provide the public
service institution with parameters for collective negotiation. A public
service institution shall undertake negotiation within the parameters
issued by SRC.

* Upon conclusion of collective negotiation, the public service

institution shall request SRC for clearance of the draft collective
agreement to facilitate its registration at the Employment and Labour
Relations Court.
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»=" What information is required by SRC in order to
~ issue parameters for collective negotiation?

A public service institution shall provide the following information
required for provision of advice on collective negotiation—

a) trade union proposals and management recommendations;

b) institution’s financial performance,;

c) budget allocation;

d) approved salary structure and staff establishment; and
)

e) any other information that may be required by the Commission.
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Is the advice of SRC binding?

The advice of the Commission, in relation to the
remuneration and benefits of all other public officers, is
binding and may only be reviewed by the Commission.
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j. Compliance with SRC set and reviewed
remuneration and benefits and advice.

SRC may take any measures it considers necessary to ensure that public
service institutions adhere to the set and reviewed remuneration and
benefits, and advice issued by the Commission.

SRC shall conduct regular compliance checks to ensure that public
service institutions comply with these regulations, the set and
reviewed remuneration and benefits, and the advice of the
Commission.
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k. lIssuance of guidance

The Commission may, from time to time, issue guidance on the
implementation of these Regulations.
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. Way forward

As a stakeholder, you are requested to submit memoranda and views
on the Draft Salaries and Remuneration Commission (Remuneration

and Benefits of State and Other Public Officers) Regulations, 2022 on or
before Friday, 11 March, 2022.
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LIST OF STAKEHOLDER SENSITISATION SESSION PARTICIPANTS- SRC REGULATIONS

INSTITUTION INSTITUTIONAL POSITION DATE
REPRESENTATIVE
1. | Head of Public Service Rose Wanjohi Head of Human Resource, 28" February,
Cabinet Office 2022
2. Ministry of Tourism and Wildlife Hon. Najib Balala | Cabinet Secretary, Ministry 28" February, |
| . of Tourism and Wildlife | 2022
3. State Department For Cooperative | Dr. Ruth K Bosire Director, Human Resource 28" February,
! | Management and 2022
| Development '
4.  Ministry of Lands and Physical @ Janerose Karanja  Director, Human Resource 28" February,
Planning Management and | 2022
| Development
5.  State Department for Livestock | Silas Gitari Director, Human Resource 28" February,
Management and 2022
Development
6. State Department for Livestock J.K. Ingosi | Assistant  Director, Human | 28" February,
Resource Management and | 2022
| Development '
7. State Department for Public Works ' Robert Tonui ‘Director, Human Resource 28" February,
| Management and 2022
' Development _
8. | State  Department for  Crop | Richard Rotich Assistant Director, Human | 28" February,
Development  and Agricultural ' Resource Management and | 2022
Research. Development
9. State  Department for  Crop | Ali Mwinyi  Senior  Human  Resource 28" February,
Development and  Agricultural Management and ' 2022
Research. Development Officer
- 10J Ministry of ICT Abraham Odeng Deputy Secretary ICT | 28"  February,
| 2022
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11, Ministry of Devolution

Jacinta Mumbetsa

Human Resource

Management and
Development Officer 11

28"  February,
2022

12. State Department for Trade &iDaniel Sonkori

Enterprise Development

Senior Human  Resource

Management and |

Development Officer.

28" February,
2022

13. Ministry of Devolution

Leonard Ngotho

Director, Human Resource
Management and
Development

287 February,
2022

14. Ministry of Health | Albert Mokua Director, Human Resource ' 28" February, N
Management and | 2022
| Development

15. State Department for Infrastructure | Joyce K.Gichomo

Director, Human Resource
Management & Development

28" February,

2022

16. Ministry of Labour

Kephas Odhiambo

Director, Human Resource
Management & Development

| 17] State  Department  for  Crop | Catherine Mwenda

Development  and  Agricultural
_Research

28" February,

2022

Director, Human Resource
Management & Development

267 February,
2022

' 18. State Department for Physical Diyad Adan Abdi

Planning

19. State Department of Lands

Robert Maina

" Principal Physical Planner

| 28% February,

2022

Human Resource Assistant

289 February,

12022
20. Ministry of Lands & Physical ' Joselyn Wangari Kiiru Senior Clerical Officer ZS‘Gebruary,
Planning 2022

21. Ministry of Lands and Physical | Cherutoh Zenah

Planning

" Human Resource Assistant

28" February,
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i22.; Ministry Of Public Service, Youth Mary Maungu
And Gender Affairs

' Secretary, Human Resource

Management
|

- 28" February,
2022

|

23] Ministry of Lands and Physical Naomi Ndambuki
| Planning

' Human Resource Assistant

| 28" February,
2022

24. Did not indicate | Patriciah Gatwiri Kirunja

‘ Did not indicate

28" February,
1 2022

25! Independent  Policing  Oversight  Anne Makori
Authority

Chairperson, Independent
Policing Oversight Authority

28" February,
2022

~26. National Police Service Commission  Eliud Kinuthia

Chairperson, National Police
Service Commission

28 February,
2022

27, Judiciary

i - Dr. Nekesa Kalei
|

Director Human Resource

28" February,

Management & Development | 2022

28, Judiciary ' Ruth kyengo

|

|
| Deputy Director, Talent

- Management

|
| 28" February,
2022

29, Public Service Commission

| Joan Machayo

Director, Human Resource
Management & Development

28" February,
2022

30. Public Service Commission Jackline Manani

Director, Legal Services

28" February,
2022

31. Kenya National Human Rights | Catherine Mwikali
Commission

Director, Human Resource

28" February,

Management & Development | 2022

32. Kenya National Human Rights Janet Kabaya

' Senior Research and

| 28™ February,
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42. Commission on Revenue Allocation = William Birech | Deputy  Director, Human 28% February,

o l Resource Management and 2022
‘ J Development

| |
| 43. Inter Government Relations Sophie Amutavy Ag. Director, Legal Services 3 March, 2022 |
Technical Committee l
| |
44, Inter Government Relations Wilson Pere Member, Inter Government 3™ March, 2022
Technical Committee | Relations Technical
Committee
' 45. Inter Government Relations Alice Mayaka Member, Inter Government | 3* March, 2022
Technical Committee Relations Technical
Committee
. ! |
46. County Assemblies Forum Austin Munene ' Legal Counsel 3 March, 2022
47/ Meru County Assembly Service | Benson Kinyua ' Director Legislative ' 3 March, 2022 |
Board | Procedural &  Committee | '

Services, Meru County :
Assembly Service Board !

48. Meru County Public Service Board Dr. Hellen Mugambi | Chairperson, Nyeri County | 3" March, 2022
_ . Public Service Board N
49. Nyeri County Public Service Board Kimondo Kariuki Chairperson, Nyeri County 3 March, 2022
, _ Public Service Board ‘
50. Makueni County Public Service Dr. Nicodemus Muteti Chairperson, Makueni County = 3 March, 2022 :
Board | Public Service Board |
' 51. Kisii County Public Service Board Vincent Merala | Secretary, Kisii County Public 3¢ March, 2022
1‘ ' Service Board |
| 52. Intergovernmental Budget and | Dr. Patrick Omutia | Special Secretary 4™ March, 2022

' Economic Council .
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Board | Assembly Service Board 2022

' 67. Busia County Assembly Service Miriam Obura Member, Busia  County 10™ March, |

Board i Assembly Service Board 2022

| Principal Human Resource ' 10" March,
Officer 2022

68. Trans-nzoia County Assembly ' Elkana Korir

69. Nairobi City County Assembly Robert Situma Director, Human Resource 10" March,

Management & Development ' 2022

. County Assemblies Forum Austin Munene Legal Counsel | 10" March,
i 2022

] Nandi County Assembly Service | Dr. Abraham Mulwo Member, Nandi  County 10% March,
Board - Assembly Service Board 2022

72 Kiambu County Assembly Service | Stephen Ndabi

| | Chairperson Kiambu County | 10" March,

. Board ' Assembly Service Board 2022
| 73. Bungoma County Assembly Service Emmanuel Situma | Chairperson Bungoma ' 10" March,
- Board ' County Assembly Service 2022
Board
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AWMA RANB, )

THE REPUBLIC OF KENYA

LAWS OF KENYA

SALARIES AND REMUNERATION COMMISSION ACT

NO. 10 OF 2011

Revised Edition 2018 [2011)]

Published by the National Council for Law Reporting
with the Authority of the Attorney-General

www.kenyalaw.org
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[Rev. 2018] No. 10 of 2011

Salaries and Remuneration Commission

NO. 10 OF 2011

'SALARIES AND REMUNERATION COMMISSION ACT
ARRANGEMENT OF SECTIONS
PART | - PRELIMINARY

Section

1. Short ttle.

2. Interpretation.

PART Il —= COMPOSITION AND ADMINISTRATION

3 Powers of the Commission as a body corporate.

4. Appointment of chairperson and members,

5 Qualification for appointment of chairperson and members.

6. Nomination of members,

7 8 Procedure for nominations.

8. Oath of office.

9. Vacancy in office of chairperson or member.
10, Filling of vacancy.

1. Functions of the Commission.
12, Guiding principles for the Commission,
13. Powers of the Commussion.
14, Commitlees of the Commission.
15. Procedures of the Commission.
16.  Appointment of secrelary of the Commission,
17.  Removal of secrelary.
18.  Secondment of staff.
19, The common seal of the Commission.

PART Il = FINANCIAL PROVISIONS
20. Funds of the Commission.
21. Financial year.
22, Annual estimales.
23.  Accounts and Audit.
PART IV — MISCELLANEOQUS PROVISIONS
24, Report of the Commission.
25. Offences.
26,  Regulations.
27.  Code of conduct.
28.  Transitional and savings.
SCHEDULE
FIRST SCHEDULE — OATH/IAFFIRMATION OF THE OFFICE OF
CHAIRPERSON/A MEMBER/SECRETARY

SECOND SCHEDULE — CONDUCT OF BUSINESS AND AFFAIRS OF
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NO. 10 OF 2011

SALARIES AND REMUNERATION COMMISSION ACT
[Date of assent: 27th July, 2011.]
[Date of commencement: 29th July, 2011.]

An Act of Parliament to make further provision as to the functions and powers
of the Salaries and Remuneration Commission, the qualifications and
procedures for the appointment of the chairperson and members of the
Commission, and for connected purposes

[Act No. 10 of 2011, Act No, 57 of 2012, Act No. 4 of 2018 |

PART | - PRELIMINARY
1. Short title
I'his Act may be cited as the Salaries and Remuneration Commission Acl,
2. Interpretation
(1) Inthis Act, unless the context otherwise requires—

“Cabinet Secretary” means the Cabinel Secretary for the time being
responsible for matlers relating to finance;

“chairperson” means the chairperson of the Commission appointed under
the Constitution, in accordance with the procedure set out in section 4;

“Commission” means the Salaries and Remuneration Commission
eslablished by Article 230 of the Constitution;

“public officer” means a person holding a public office as defined in the
Constitution;

“salary and remuneration” includes the ordinary, basic or minimum wage
or pay and any additional emoluments and benefits whatsoever payable,
directly or indirectly, whether in cash or in kind, by an employer to an employee
and arising out of the employment of that employee;

“secretary” means the secretary to the Commission appointed by the
Commission under Article 250(12) of the Constitution, in accordance with the
procedure set out in section 16,

“State officer” has the meaning assigned thereto in the Constitution.

(2) Despite subsection (1), until after the first general elections under the
Constitution, references in this Act to the expression “Cabinet Secretary” shall
be construed to mean “Minister".

PART Il - COMPOSITION AND ADMINISTRATION
3. Powers of the Commission as a body corporate

In addition to the powers of the Commission under article 253 of the
Constitution, the Commission shall have the power to—

(a) acquire, hold, charge and dispose of movable and immovable
property; and
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(b) do or perform all such other things or acts for the proper discharge
of its functions under the Conslitution and this Act as may lawlully be
done or performed by a body corporale.

4. Appointment of chairperson and members

(1) The chairperson and other members of the Commission shall be appointed
in accordance with the provisions of Article 230 of the Constitution and this Act.

(?) The member of the Commission under Article 230 (2)(c)(in) of the
Constitution shall be nominated by a joint forum of professional bodies represented
by the Association of Professional Societies of East Africa.

(3) The chairperson and members other than those appointed under Article
230 (2)(d) shall serve on a full ime basis for a non-renewable term of six years.
[Act No. 4 of 2018, Sch.]
5. Qualification for appointment of chairperson and members
(1) A person shall be qualified for appointment as the chairperson if such
person—
(a) holds a degree from a universily recognized in Kenya;
(b) has knowledye and at least ten years’ experience in matters relating
to either—

(1) public management;
(i) finance and administration;
(i) human resource management,
(iv) economics, or
(v} labour laws,
() has knowledge of labour markel lrends in Kenya as relates lo income
in the public and private sector;
(d) meets the requirements of Chapter Six of the Conslitution; and
(e) has had a distinguished career in their respective fields.
(2) A person shall be qualified for appointment as a member if the person—
(a) holds a degree from a university recognized in Kenya,
(b) has knowledge and al least ten years' experience in either—
(i) finance and administration;,
(i) public management;
(i)  economics,
(iv) human resource managemenl; or
(v) labour laws,
(c) meels the requirements of Chapter Six of the Constitution; and
(d) has had a distinguished career in their respective fields.
(3) A person shall not be qualified for appointment as the chairperson or a
member if the person—
(a) is a member of Parliament or County Assembly;
(b) is a member of a governing body of a political party;
() is a member of a local authority;
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(d) s an undischarged bankrupt; or

(e) has been removed from office for contravening the provisions of the
Constitution or any other law.

6. Nomination of members

(1) Every nominating body under Article 230(2)(b) and (c) of the Constitution
shall nominate its representative to the Commission in a competitive and
transparent manner in accordance with section 7.

(2) A person shall not be qualified for nomination under Article 230 (2)(d) or (e)
of the Constitution unless such person holds the qualifications specified in section
5(2).

7. Procedure for nominations

(1) Within fourteen days of the commencement of this Act, or of the occurrence
of a vacancy in the Commission relating to the members under Article 230(2)(b)
and (c) of the Constitution, the relevant nominating body shall, by advertisement
in at least two local daily newspapers of national circulation, invite applications
from persons who qualify for nomination under the Conslitution and this Act for
nomination as a member of the Commission.

(2) The relevant nominating body shall consider the applications received under
subsection (1) to determine their compliance with the provisions of the Constitution
and this Acl, interview the applicants and forward the names of lwo persons so
qualified, who shall be of opposite gender, to the Cabinet Secretary for onward
transmission to the President.

(3) Deleted by Act No. 4 of 2018, Sch.
(4) Deleted by Act No. 4 of 2018, Sch.
(5) Deleted by Act No. 4 of 2018, Sch.
(6) Deleted by Act No. 4 of 2018, Sch.
(7) Deleted by Act No. 4 of 2018, Sch.
(8) Deleted by Act No. 4 of 2018, Sch.
(9) Deleted by Act No. 4 of 2018, Sch.

(10) The President shall, within seven days receipt of the names forwarded
under subsection (2) nominate the members of the Commission from each
category and forward the names of the nominees, together with the name of his
nominee for Chairperson of the Commission, to the National Assembly.

(11) The National Assembly shall, within fourteen days of the day it next sits
after receipt of the names of the nominees under subsection (9), consider all
nominations and may approve or reject any nomination.

(12) Where the National Assembly approves the nominees, the Speaker shall
forward the names of the approved nominees Lo the President for appointment.

(13) The President shall, within seven days of the receipt of the approved
nominees from the National Assembly, by notice in the Gazette, appoint the
chairperson and members approved by the National Assembly.

(14) Where the National Assembly rejects any nomination, the Speaker shall
communicate the decision lo the President to submit fresh nominations.
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(15) In appointing members under this section, the President shall observe the
principle of gender equity, regional and ethnic balance and equal opportunities for
persons with disabilities and shall ensure that at least one-third of the members
are of either gender.

[Act No. 4 of 2018, Sch |

8. Oath of office

['he chairperson, members and secretary shall each make and subscribe before
the Chief Justice to the oath or affirmation set out in the First Schedule.
9. Vacancy in office of chairperson or member

(1) The office of the chairperson or a member of the Commission shall become
vacant if the holder—

(a) des;
(b) by notice in writing addressed to the President resigns from office;

(¢) is remaved from office under any of the circumstances specified in
Article 251 and Chapter Six of the Conslitution.

(2) The President shall notify every resignation, vacancy or termination in the
Gazette within fourteen days.

10. Filling of vacancy

(1) Where a vacancy occurs in the membership of the Commission under
section 9, the appointment procedure provided for under the Conslitution and Lhis
Acl, shall apply.

(2) A member appointed under subsection (1) shall serve for a term of six years
but shall not be eligible for reappointment.

11. Functions of the Commission
In addition to the powers and functions of the Commission under Article 230
(4), the Commission shall-—

(a) inquire into and advise on the salaries and remuneration to be paid
out of public funds;

(b) keep under review all malters relating lo the salaries and
remuneration of public officers;

(c) advise the national and county governmenls on the harmonization,
equity and fairness of remuneration for the attraction and retention of
requisile skills in the public sector;

(d) conduct comparative surveys on the labour markets and trends in
remuneration to determine the monetary worth of the jobs of public
offices,;

(e) determine the cycle of salaries and remuneration review upon which
Parliament may allocate adequate funds for implementation,

() make recommendations on malters relating lo the salary and
remuneration of a particular State or public officer,

(g) make recommendations on the review of pensions payable to holders
of public offices; and

(h) perform such other functions as may be provided for by the
Conslitution or any other written law.
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12. Guiding principles for the Commission

(1), In addition to the pninciples set under Article 230(5) of the Constitution, the
Commission shall also be guided by the principle of equal remuneration to persons
for work of equal value.

(2) Withoul prejudice to subsection (1), the Commission shall take into account
the recommendalions of previous commissions established to inquire into the
matter of remuneration in the public service.

13. Powers of the Commission

(1)  The Commission shall have all powers generally necessary for the
execulion of its functions under the Constitution and this Act, and without prejudice
to the generality of the foregoing, the Commission shall have powers to—

(a) gather, by any means appropriate, any information it considers
relevant, including requisition of reporls, records, documents or any
information from any source, including governmental authorities,

(b) interview any individual, group or members of organizations or
institutions  and, at the Commission's discretion, conduct such
interviews;

(c) hold inquines for the purposes of performing its functions under this
Act;

(d) take any measures it considers necessary lo ensure that in the
harmonization of salarnies and remuneration, equity and fairness is
achieved in the public sector.

(2) In the performance of its functions, the Commission—
(a) may inform itsell in such manner as il thinks fit;

(b) may receive written or oral statements from any persan, governmental
or non-governmental agency, and

(c) shall not be bound by the strict rules of evidence.

14. Committees of the Commission

(1) The Commission may, from time lo time, establish committees for the
effective discharge of its functions.

(2) The Commission may co-opt into the membership of the committees
established under subsection (1) persons whose knowledge and skills are
considered necessary for the functions of the Commission.

15. Procedures of the Commission
(1) The business and affairs of the Commission shall be conducted in
accordance with the Second Schedule.

(?) Except as provided in the Second Schedule, the Commission may requlate
its own procedure.

(3) The Commission may invite any person to attend any of its meetings and to
participale in its deliberations, but such person shall not have a vote in any decision
of the Commission.
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16. Appointment of secretary of the Commission

(1) The appointment of the secretary lo the Commission under Article 250(12)
of the Constitution shall be through a compelitive recruitment process and the prior
approval of the National Assembly.

(2) A person shall be qualified for appointment under subsection (1) if such
person-—

(a) s acitizen of Kenya;

(b) holds a degree from a universily recognized in Kenya,

(¢c) has at least ten years' experience in human resource management,
financial managemenlt or public management, and

(d) meets the requirements of leadership and integrity set out in Chapter
Six of the Constitution.

(3) As the chief executive officer, the secretary shall be responsible o the
Commission for—

(a) the implementation of functions of the Commission;
(b) the formation and development of an efficient administration; and

(¢) the organization, control and management of staff.

17. Removal of secretary
(1) The secretary may be removed from office by the Commission, in
accordance with the terms and conditions of service, for
(a) nabilily lo perform the functions of the office arising out of physical
or mental incapacity,
(b) gross misconduct or misbehaviour,
(¢) incompetence or negligence of duty; or
(d) any olher ground that would justify removal from office under the lerms
and conditions of service.
(2) Before the secretary is removed under subsection (1), the secretary shall
be given an opportunity to defend himself or herself against any allegations against
him or her.

18. Secondment of staff

(1) In addition to the staff appointed by the Commission under Arlicle 252(1)
(c) of the Constitution, the Government may, upon the request by the Caommission,
second to the Commission such number of public officers as may be necessary for
the purposes of the Commission.

(2) A public officer seconded to the Commission shall, during the period of

secondment, be deemed to be an officer of the Commission and shall be subject
only to the direction and control of the Commission.

19. The common seal of the Commission

(1) The common seal of the Commission shall be kept in such cuslody as
the Caommission shall direct and shall nol be used except on the order of the
Commission.

(2) The common seal of the Commission when affixed to a document and duly
authenticated shall be judicially and officially noticed and unless the conlrary is
proved, any necessary order or authonzation of the Commission under this seclion
shall be presumed to have been duly given.

10
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PART III - FINANCIAL PROVISIONS

20. Funds of the Commission -
(1) The funds of the Commission shall consist of——
(a) monies provided by Parliament for the purposes of the Commission:;

(b) such monies ar assels as may accrue to the Commission in the course
of the exercise of its powers or the performance of its functions under
this Act; and

(c) all monies from any other source provided or donated or lent to the
Commission.

(2) The receipts, earnings or accruals of the Commission and the balances at
the close of each financial year shall not be paid into the Consalidaled Fund bul
shall be retained for purposes of this Act.

21. Financial year

The financial year of the Commission shall be the period of twelve months
ending on the thirtieth of June in every year.

22. Annual estimates

(1) Before the commencement of each financial year, the Commission shall
cause to be prepared estimates of the revenue and expenditure of the Commission
for that year.

(2) The annual estimates shall make provision for all the estimated expenditure
of the Commission for the financial year concerned and in particular, shall provide
far the—

(a) payment of remuneration in respect of the members of the
Commission;

(b) payment of salaries and remuneration in respect of staff of the
Commission,

(c) payment of pensions, gratuities and other charges in respect of
benefits which are payable out of the funds of the Commission;

(d) maintenance of the buildings and grounds of the Commission;

(e) funding of training, research and development of aclivities of the
Commission; and

(f)  creation of such funds to meet future or contingent liabilities in respect
of benefits, insurance or replacement of buildings or installations,
equipment and in respect of such other matters as the Commission
may think fit.

(3) The annual estimales shall be approved by the Commission before the
commencement of the financial year to which they relate and shall be submitted to
the Cabinet Secretary for tabling in the National Assembly.

23. Accounts and Audit

(1) The Commission shall cause to be kept all proper books and records of
account of the income, expenditure, assets and liabilities of the Commission.

(2) Within a period of three months after the end of each financial year, the
Commission shall submit to the Auditor General the accounts of the Commission
in respect of lhat year together with—

11
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(a) a statement of the income and expenditure of the Commission during
that year, and

(b) stalement of the assels and liabilities of lhe Commission on the lasl
day of that financial year.

(3) The annual accounts of the Commission shall be prepared, audited and
reported upon in accordance with the provisions of Arlicles 226 and 229 of the
Constitution and the Public Audit Act, 2003 (No. 12 of 2003).

PART IV — MISCELLANEOUS PROVISIONS

24. Report of the Commission

(1) The report of the Commission under Article 254 of the Constitution shall, in
respect of the financial year lo which it relates, contain

(a) the financial statements of the Commission,
(b) a description of the activities of the Commission;

(¢) such other statistical information as the Commission considers
appropriate relating to the Commission’s functions; and

(d) any other information relating to its functions that the Commission
considers necessary.
25. Offences

A person who-—-
(a) without justification or lawful excuse, obstructs or hinders, or assaulls
or threatens a member or slaff of the Commission acling under this
Act,
(b) submits false or misleading information; or
(c) misrepresents to or knowingly misleads a member or staff of the
Commission acling under this Act,

commilts an offence and is liable to a fine not exceeding three million shillings, or
to imprisonment for a term not exceeding five years, or o both.

26. Regulations

(1) The Commission may make regulations generally for the better carrying
into effect of any provisions of this Act.
(2) The power to make Regulations shall be exercised only after a draft of the
proposed Regulations has been approved by the National Assembly.
[Act No. 57 of 2012, 5. 59|

27. Code of conduct
The Commission shall develop a code of conduct for its members and staff.
28. Transitional and savings

Every person who immedialely before the commencement of this Act was an
employee of the Government attached to the former Permanent Public Service
Remuneration Review Board shall, upon the commencement of this Act be given
an option o serve in the Commission and if nol appointed by the Commission, be
redeployed in the Public Service.

12
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FIRST SCHEDULE
[Secton 8]

OATHIA#—FIRMATION OF THE OFFICE OF
CHAIRPERSON/A MEMBER/SECRETARY

I i snsiocinrsa s st o Oy s s e s e i SR e s ST B e having
been dppmnlod (the Chairperson ln!momber of/Secretary to) the Salaries and
Remuneration Commission under the Salaries and Remuneration Commission
Act, 2011, do swear/solemnly affirm that | will at all imes abey, respect and uphold
the Conslitution of Kenya and all other laws of the Republic; that | will faithfully and
fully, impartially and to the best of my knowledge and ability, perform the functions
and exercise the powers devolving upon me by virlue of this appointment without
fear, favour, bias, affection, ill-will or prejudice. (SO HELP ME GOD)

Sworn/Declared by the said ...
Before me this ....ccc.c.cooccininae QEYOT iR s v
Chief Justice.

SECOND SCHEDULE

[Secton 15.]
CONDUCT OF BUSINESS AND AFFAIRS OF THE COMMISSION

1. Meetings

(1) The Commission shall have at least four meetings in every financial year
and not more than four months shall elapse between one meeting and the next
meeling.

(2) Meetings shall be convened by the secretary in consultation with the
chairperson and shall be held at such times and such places as the chairperson
shall determine.

(3) Unless three quarters of the members otherwise agree, al least seven days’
notice of a meeting shall be given to every member.

(4) The chairperson shall preside over all meetings and in the absence of
the chairperson, by a person elected by the Commission at the meeling for that
purpose.

2. Conflict of interest

(1) Ifany person is present at a meeting of the Commission or any committee
at which any matler is the subject of consideration and in which matter that person
or that person’s spouse is directly or indirectly interested in a private capacity, that
person shall as soon as is practicable after the commencement of the meeting,
declare such interest and shall not, unless the Commission or committee otherwise
directs, lake part in any consideration or discussion of, or vote on any question
touching such matler.
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(2) Adisclosure of interest made under subparagraph (1) shall be recorded in
the minutes of the meeting at which it is made. ‘ -

(3) A person who contravenes subparagraph (1) commits an offence and shall
be liable, upon conviction to a fine not exceeding five hundred thousand shillings,
or to imprisonment for a term not exceeding seven years, or to both.

(4) No member or stalf of the Commission shall transact any business or trade
with the Commission.

3. Quorum

The quorum of the meeting shall not be less than half of the appointed members
with voling rights under Article 230 of the Constitution.

4. Voting

A decision of the Commission shall be by a majority of the members present
and voting and, in the case of an equality of votes, the person presiding at the
meeting shall have a second or casting vole.

5. Minutes

Minutes of all meelings shall be kept and enlered in records kept for that
purpose,

14
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SALARIES AND REMUNERATION COMMISSION (REMUNERATION AND
BENEFITS OF STATE AND PUBLIC OFFICERS) REGULATIONS, 2013
(LN 2/2013.]

PART | - PRELIMINARY

1. Citation

These Regulations may be ciled as the Salaries and Remuneration Commission
(Remuneration and Benefits of Slate and Public Officers) Regulations, 2013,

2. Interpretation
In these Regulations, unless the conlex! otherwise requires—

“Commission” means the Salaries and Remuneration Commission established
under Arlicle 230 of the Constitution;

“expert” means a person with a special skill in or knowledge of a particular field;

“labour productivity index” means rate of outpul per worker per unit of time as
compared with an eslablished standard or expected rate output;

"organization” means public service organization;
“public office” has the meaning assigned to it under Article 260 of the Constitution;
“public officer” has the meaning assigned to it under Arlicle 260 of the Conslilution;

“public service organization” means a Stale organ, a state corporation or national
or county government entity and includes any organization in the public service
eslablished by law;

“public service™ has the meaning assigned to it under Arlicle 260 of the Conslitution;

“review cycle” means the period of four years after which, remuneration and
benefils for State and public officers are reviewed to allow for budgeting and planning;

“State officer” has the meaning assigned lo it under Article 260 of the Constitution,
“State organ” has the meaning assigned lo it under Article 260 of the Constitution;

“Salary and remuneration” has the meaning assigned lo it under section 2 of the
Act,

“trade union” has the meaning assigned to it under section 2 of the Labour Relations
Act, (No. 12 of 2007); and

“unionisable employee” has the meaning assigned to it under section 2 of the
Labour Relations Act, (No. 12 of 2007).

3. Object and purpose

The object and purpose of these Requlations shall be to enable the Commission
manage, harmonise and rationalise remuneration and benefits of Stale and public officers
and in particular provide procedure for—

(a) submission of remuneration and benefils proposals for Stale and public
officers to the Commission;

(b) reviewing of remuneration and benefits of State and public officers by the
Commission;

(c) setting and reviewing of remuneration and benefils for State officers; and
(d} advising on remuneration and benefils for all other public officers.
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|Subsidiary]
PART Il - REVIEW OF REMUNERATION AND BENEFITS
AND PROCEDURE FOR SUBMISSION OF PROPOSALS
4. Review cycle
(1) The Commission shall undertake a review of remuneration and benefils of State and
public officers every four years.
(2) A review under paragraph (1) shall be conducled at the same lime across the public
seclor
5. Study to precede review

(1) The Commission shall, at leasl one year before the review, cause the following to
be conducted—

(a) asludy on labour market efficiency and dynamics,
(b) a survey of the prevailing economic situation; and
(c) acomprehensive job evaluation.

() The Commission shall prepare a report on the findings under paragraph (1) and the
reporl shall form the basis for review,

(3) The review shall be communicated to the Cabinet Secretary responsible for
mallers relaling to finance, the Judicial Service Commission, the Parliamentary Service
Commission and the national and county governments for inclusion in the subsequent
budgetary estimates.

(4) Subject to the budgelary allocations approved by Parliament, a review may be
implemented in phases across the public sector.

(5) Despite paragraph (4), an approved review shall vest in full in respect of Slale or
public officers relinng from a public service organization belfore full implementation
6. Special review

(1) Despile regulation 4, the Commission shall undertake special reviews 1o

(a) ensure atlraction and relention of crilical or scarce professional skills required
lo effectively execule the functions of the public service, or

(b) compensate for inereased cost of living.

(2) A special review under paragraph (1) shall not interrupt or replace the four year
review cycle, bul ils results shall inform the review.
7. Application to the Commission by a public office

(1) Nothing under these Regulations may be construed as precluding a Slate or public
office from making an application, in writing, to the Commission seeking guidance or advice
on the remuneralion and benefils accruing to its officers.
8. Procedure for submission of proposals

(1) Whenever a review is due, the Commission shall by nolice in the Kenya Gazelle
and at least two daily newspapers with national circulation, call for proposals from every
public service organization, on remuneration and benefits for their respective Slate and
public officers.

(2) Submission of proposals under paragraph (1) shall be made—
(a) inwriling, and
{b) by the fourth quarter of the third year of the review cycle.

(3) The proposals under this regulation shall be submitted in a predetermined format
by the Commission.
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PART IIl - FACTORS TO BE CONSIDERED BY PUBLIC SERVICE
ORGANIZATIONS WHEN SUBMITTING PROPQOSALS TO THE COMMISSION

9. Factors to be considered when preparing and submitting proposals for

review

(1) When submitting proposals on the review of remuneration and benefits under
regulation 4, a public service organization shall lake the following factors into account—

(a)
(b)
(c)
(d)
(e)
(n

()

(h)

(i)
()
(k)
(N
(m)

(n)

components of remuneration,

social, economic and environmental Issues,

resulls of job evaluation;

key elements and factors of pay for consideration;

prevailing market rates from the result of comparative market surveys;
existing colleclive bargaining agreements:

specific cost of employment in relation to the resource capacity of the
organization;

affordability and sustainability of compensation or proposed award to the
organization, and available budgetary provisions,

performance or the productivity of the employee;

benchmark with sirilar local, regional or inlernational organizations;
equity and compelitiveness;

prevailing labour productivity index,

household market rate surveys, and

any other malter relevant to determination and advice on remuneration.

(2) In addition to the factors mentioned in paragraph (1), a state corporation or national
or county government entity shall also take into account ils nature of service, performance
or financial turnover.

10. Factors to be considered when preparing and submitting proposals for
allowances and other remunerative benefits

(1) When submitting proposals on the review of allowances and other remunerative
benefits under regulation 4, a public service organization shall lake the following factors into

account—
(a)
(b)
(c)
(d)
(e)
(f
(9)
(h)
(i)
(i)
(k)

existing legal provisions,

comparative market surveys,

prevailing markel rates;

juslification for the allowances or benefils;

best practices;

objectives of the allowances or benefits;

impact on salary package,

ratio of the allowance or benefits to the salary;

affordability and sustainability,

prevailing policy on allowances and other remunerative benefits; and

any other issue relevant in determination and advice on allowances and other
remunerative henefils.

(2) In addition to the factors mentioned in paragraph (1), a state corporation or national
or county government entity shall also take into account its nature of service, performance
or financial turnover.
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11. Requirement to submit data annually

Despite requlation 8, a public service arganization whether or not il seeks. lo review
remuneration or benefits, is required lo submit data of the prevailing remuneration and
henefits of its employees annually to the Commission

PART IV - FACTORS TO BE CONSIDERED IN PAY DETERMINATION
AND ADVICE AND COMMUNICATION BY THE COMMISSION

12.  Factors for pay determination for State Officers and advice on
remuneration for other public officers

In setting and reviewing the remuneration of State Officers and advising on remuneralion
for olher public officers, the Commission shall consider the prevailing
(a) fixed and variable componenls of the remuneration,
(b) legal, social, economic and environmental issues,
(c) results of job evaluation, performance and productivity:
(d) results of market studies,
(e) key elements and factors of pay for consideration.
() market rates from the resulls of comparalive market surveys,
(g) collective bargaining agreements;

(h) overall and specific cost of employment, relating it to the resource capacity
of the organization,

iy affordatiity and sustainabilily of compensation or award lo Government and
within the job market,

) hnkage 1o the national objeclives, priontes and the human resource
management stralegy,

(k) level of perfarmance or productivity of the officer or level of petformance and
achievement of the national objectives by the organization,

(I salary structures in the public service,
Y

(m) benchmark with similar organizations or those organizations lo which the
organization loses staff to,

(n) equily and compelitiveness, and

(o) any olher relevant matter to remuneration setting and advice.
13. Factors for determination of allowances or benefits for State officers and
advising on allowances for other public officers

(1) In determining and advising on allowances and other remunerative benefits, the
Commission shall consider—

(a) the factors lighlighted under regulations 10 and 12, and
(b) any other relevant issue in determination of allowances or benefils,
(2)  The Commission shall undertake its mandate through consullations with its
stakeholders.
14. Communication of set remuneration and benefits

(1) The Commission shall communicate the set remuneration and benefits for State
Officers or advice thereon for other public officers nol later than the second quarler of the
fourth year of the review.

(2) Where a reviewed remuneration or benefit has been approved and is due, it shall be
granted with effect fram the 1st of July of the subsequent financial year after being factored
in the national or respective county government budget.

(3) The communication under paragraph (1) shall be by notice in the Gazetle.
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15. Annual increment

(1) A Slate or public officer shall be entitled to an annual salary increment based on
productivity and performance

(2) The effective dale of an annual increment under paragraph (1) shall be based on
the policy of each public service arganization.

(3) An annual increment under this regulation shall be awarded al leas! after one year
of service.
16. Pension reviews

(1) The Commission shall, in consultation with the National Treasury and other relevant
parties, undertake periodic reviews and make recommendations on pensions lo compensate
for the rise in the cost of living

(?) Recommendations on pension reviews under paragraph (1)—

(a) shall be subject to the prevailing economic conditions, affordability and fiscal
sustainability, and

(b) may be conducted during a salary review for State and public officers.
17. Hearings
(1) The Commission may conduct a hearing whenever—
(a) it considers a request to advise the national or a county government, or
(b) it reviews the remuneration for State officers.
(2) The Commission may request for wrtten or oral representations during the hearings.
(3) The Commission may conduct a hearing in any part of the country.
{4) In the conduct of a hearing, the Commission shall consider views from —
(a) representatives from the organization seeking the advice of the Commission:
(b) relevant unions and professional bodies, and
(c)  members of public.
(5) Nothing under paragraph (4) shall preclude any interested party from submitting
views to the Commission during a hearing.
18. Negotiations with Trade Unions

(1) The Commission shall not negotiate with a trade union when delermining, reviewing
or advising on remuneration and benefits of State or public officers.

(2) The management of a public service organization with unionisable employees shall
seek the advice of the Commission before the commencement of any collective bargaining
process with the respective union on the sustainability of the proposal of the union.

(3) Where the colleclive bargaining process referred 1o in paragraph (2) is successiul,
the management shall, before the signing of the agreement, confirm the fiscal sustainability
of the negotiated package with the Comimission.

19. Hiring of an expert

(1) Where a public service organization seeks to acquire the services of an expert whose
remuneration and benefils is likely to be oulside the public service remuneration structure.
the concerned organization shall refer the issue of the experl's remuneration and benefits
lo the Commission.

(2) An expert referred to under paragraph (1) shall be-

(a) recruited competitively from the labour market, including the international
labour market; and
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(b) hired for a fixed term of nol more than three years and remunerated for the
assignment as advised by the Commission.

(3 In determining the remuneration: of -the expert-hired- under - this regulation, - the
“ Commission shall, in addition to the provisions unider paragraph (2), take into consideration
the—

(a) prevailing market rate for such expertise;

(b) need for such expertise;

(c) sustanability of such expertise;

(d) duration; and

(e) scope ol the assignmenl.

(4) Where the service period of the expert requires extension or the job subsequently

takes a permanent nature, the special remuneralion package shall cease and the expert

shall be paid the prevailing remuneration and benefils package of an equivalent existing
position in the public service.

20. Transition

A collective bargaining agreement concluded before the commencement of these
Regqulations but which was not registered and implemented shall be deemed to have been
concluded under these Regulations and shall be submitled lo the Commission for advice as
provided under Arlicle 230(4)(b) of the Conslitution.

21. Varying of advice

The advice of the Commission in relation to the remuneration and benefils of all other
public officers will hold and only be varied within the provisions of Article 259(11) of the
Conslitution
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REPORT ON STAKEHOLDERS FEEDBACK ON THE DRAFT SALARIES AND REMUNERATION COMMISSION (REMUNERATION AND
BENEFITS OF STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022.

1.0. PREAMBLE

This report provides an analysis on feedback from stakeholders and the public on the draft Salaries and Remuneration Commission
(Remuneration and Benefits of State and other Public Officers) Regulations, 2022.The report comprises of an overview on stakeholders who
provided written submission, analysis of the stakeholder submission, observation and recommendations.

2.0. INTRODUCTION

The Salaries and Remuneration Commission (SRC) is established under Article 230 of the Constitution of Kenya, 2010. Article 230(4) of the
constitution gives the Commission powers and functions;

a) to set and regularly review the remuneration and benefits of all State officers; and

b) to advise the national and county governments on the remuneration and benefits of all other public officers.

Further, the Salaries and Remuneration Commission Act, 2011, which operationalises Article 230 of the constitution, vests the Commission with
additional functions and powers. Section 26 of the Act mandates the Commission to make regulations for the better carrying into effect the
provisions of the Act. Pursuant to this, the Commission developed the Draft Salaries and Remuneration Commission (Remuneration and
Benefits of State and Other Public Officers) Regulations, 2022.

In line with Article 10 and 47 of the Constitution, among other legal provisions, the Commission requested for memoranda and views from
stakeholders and the public on the Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and Other Public
Officers) Regulations, 2022. The Commission placed advertisements in the Daily Nation and Standard Newspapers which ran on 22nd February,
2022. Further, from 28th February to 4th March, 2022 and on 10th March, 2022 the Commission carried out stakeholder sensitisation sessions
with a view to having a common understanding on the provisions of the Draft Regulations. :

The Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and other Public Officers) Regulations, 2022, were also
accessible via SRC website using the following link: https://bit.ly/3579vIM ;

The written views and memoranda were addressed to the Commission Secretary/CEOQ, and sent through the following email addresses:
requlations@src.go.ke and/or info@src.go.ke, and/or addressed to the Commission Secretary/CEO, and sent through P.O. Box 43126 —
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00100, Nairobi, Kenya, and/or through online options and platforms, as follows: SRC social media platforms (@srckenya on Twitter and
Instagram; @SRCKE on Facebook; and Salaries and Remuneration Commission on LinkedIn. A Submission Form was available on SRC website
link: https://src.go.ke/1669-2/. All submissions ought to have reached the Commission on or before 11th March 2022.

Further, SRC sent letters to mapped stakeholders requesting them to provide written submissions, before 11%" March, 2022, on the Draft
Salaries and Remuneration Commission (Remuneration and Benefits of State and other Public Officers) Reguiations, 2022. The stakeholders
are as follows:

1. The Head of Public Service; 12. All County Public Service Boards;

2. All Ministries; 13. All County Assembly Service Boards;

3. The Hon. Attorney General; 14. County Assemblies Forum, _

4. All Constitutional Commissions and Independent Offices; 15. Association of Professional Societies in East Africa;
5. Council of Governors; 16. Law Society of Kenya; ;

6. State Corporations Advisory Committee; 17. National Tax Payers Association; :

7. Independent Police Oversight Authority; 18. Institute of Certified Public Accountants of Kenya;
8. Kenvya Institute for Public Policy Research and Analysis; 19. Institute of Human Resource Management;

9. Interpublic Universities Councils’ Consultative Forum; 20. Central Organisation of Trade Unions;

10. Intergovernmental Budget and Economic Council; 21. Trade Unions Congress Kenya; and

11. Intergovernmental Relations Technical Committee; 22. Federation of Kenya Employers;

As at 9" May 2022, SRC had received 23 memoranda and views from the following stakehoiders:

1. Ministry of Energy; 11. State Corporations Advisory Committee (SCAC);

2. Ministry of Labour; 12. Kenya Institute for Public Policy Research and Analysis
3. Commission on Administrative Justice (CAJ); (KIPPRA);

4. Commission on Revenue Allocation (CRA); 13. Inter-governmental Relations Technical Committee
5. Ethics and Anti-corruption Commission (EACC),; (IGRTC);

6. National Gender and Equality Commission (NGEC); 14. County Assembly of Makueni;

7. National Police Service Commission (NPSC); 15. County Assembly of Embu;

8. Parliamentary Service Commission (PARLSCOM); 16. County Assemblies Forum (CAF);

9. Public Service Commission (PSC); 17. Asscciation of Professional Associations in East Africa
10. Office of the Controller of Budget (OCOB); (APSEA);
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18. Coalition of Trade Unions (COTU); 22. Kenya Defence Forces; and

19. Intergovernmental Budget and Economic Council (IBEC); 23. Ministry of East African Community and Regional
20. Teachers Service Commission (TSC); Development. :

21. Council of Governors (COG) ; . ;

Table 1 shows the distribution of the written submissions received from stakeholders and the public per communication medium.
Table 1: Distribution of Stakeholder written submissions per medium of communication

- Communication Medium | Number
Email/postal address 23
Social Media 28
| Total | 52 '

Table 2: General feedback from stakeholders and the public on Draft Salaries and Remuneration Commission (Remuneratfon and
Benefits of State and Other Public Officers) Regulations, 2022.

Table 2: General Comments and Inputs from Stakeholders

# ' __General Stakeholder Feedback I Observations by SRC

a) State Corporations Advisory Committee (SCAC) |

‘ | There is need to have the draft Regulations | The draft regulaftions have been
SRC is seeking to.expand its mandate outside of the constitutional remits. l\ clearly outline the Commission’s mandate | revised to clearly distinguish the
SRC function as regards public officers is to “advise” on remuneration and | with respect to State and other public | mandate of SRC in relation to;

benefits, and not to set said remuneration and benefits. The power to set is = officers.
only in relation to State officers. The logic to distinguish between “setting”

(a) setting - and regularly

___Response/Action by SRC

and “advising” for State and public officers respectively, was to address the | Prior to establishment of SRC, wage awards ;z;i:;nrgmn

mischief of State officers varying their terms indiscriminately, with this pursuit | Were granted to sub-sectors of the public | benefits ! for
| not targeted at public officers, whose pay was already regulated. If the | Service without regard to their implications officers:
' Constitution intended to require SRC's advice to be binding, it would have | O the other sectors of the public service, ;

specifically indicated so. macro-economic  stability and  external | (b) advising: the

: competiveness, effectiveness and service and county governments
| delivery and affordability of such award. To on the rémuneration and
| address these challenges and ensure fair and benefits of other public

transparent harmonization of public service officers; and
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Observations by SRC

Response/Action by SRC

[ General Stakeholder Feedback

' The composition of the Commission was also revised to ensure that
each sector affected by its decisions can nominate members’ to serve
on' it. In addition, three additional members of the Commission were
to supply professional advice and do not vote (these are persons
designated by the Attorney-General’s office, bythe Cabinet Secretary
responsible for finance and by the Cabinet Sa:rerafy responsible for
human resources)

| The Salaries and Remuneration Commission protects constitutional
| democracy in two important ways. First, following pragtice in many modern
| democracies, it ensures that people do not set their’ own salaries — thus
although MPs must pass the budget, they do not set their own salaries.
Secondly, it protects the remuneration of members of the institutions that are
intended to guard the Constitution and oversee the exetutive and Parliament.
So, for instance, Parliament or the executive cannot intimidate judges Dy
threatening to lower their salaries — the salaries are set and protected by the
Commission.

STyt 2

Commission on Revenue Allocation (CRA)

SRC's mandate covers a complex area of state operations. It deals
with a wide range of state institutions with diverse mandates and
corresponding operational modalities and different state official
| respensibilities.

This enjoins the Commission to approach its regulatory functions
from a thoroughly differentiated and carefully nuanced point of
view. It cannot afford to tailor a suit that fits all, at ledst in a few
distinctly unigue areas. Such an approach would consider treating
the following areas with the necessary differentiation ant nuance:

Structure of the state institutions
Salary structure

Determination of staff production
Allowance and benefit etc.

=l S

Over-standardization and harmonization of structures and
procedures of public service institutions, without due regard to the
unique functions of particular agencies, e.g. the independent
bodies, may end up compromising their mandates. The ceiling of

The purpose af the draft requlation is for

better carrying into effect the provisions of
the SRC Act and specifically to provide the
procedure for:
F
a) setting and reviewing remuneration
and bene_ﬁﬁts for State officers;

b) advisingy on remuneration  and
benefits for other public officers; and

¢) keeping 'under review remuneration
and benefits of other public officers.

The draft regulations address issues relating
to salary structure, allowances and benefits.
However, the regulations do not address
issues of organizational structure of public

Having considered the views

from CRA and revised the draft

| regulations appropriately.
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General Stakeholder Feedback \ Observations by SRC . __Response/Action by SRC
| use of fuel by public service officers needs a carefully nuanced bodies and determination of staff production ; .
standardization. At the moment the variance is too large and since they are beyond the mandate of the |

Commission under Article 230 (4) of the
Constitution and SRC Act.

|

} |

; The views on over-standardization negate |

' the principle of equal remuneration for work |
| of equal value as set out under Section 12 of
the SRC Act. SRC upholds the principle of
equal remuneration for work of equal value |
| by: |

| unilateral and with hardly any justification.

1. undertaking job evaluation to
ascertain the relative worth of a job;

2. setting and advising on salary
structures applicable across the
public service. The salary structures |
are progressively harmonized subject }

‘ to the principles of affordability and |
. fiscal sustainability through |
harmonization.
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| # General Stakeholder Feedback | Observations by SRC Response/Action by SRC
| 10. iCounty Assembly of Embu 1 | County Assembly of Embu has proposed | SRC considered .the views and
| Considering the above observations, the County Assembly of Embu | specific  amendments to the Draft \ proposals from the County
' acknowledges that the draft Salaries and Remuneration Commission } regulations. Assembly of Embu and revised |
(Remuneration and Benefits of State and other public officers) Regulations ‘ the draft regulations |
has presented important reform gquestions on issues of JRemuneration of State | | appropriately.
and public officers. However, the selected and highlighted parts of the |
‘ proposed regulations need to be reconsidered and fevised accordingly in ‘
\ ‘ order to address the concerns raised and to be inifcompliance with the . i
‘ | Constitution, Salaries and Remuneration Commission} Act 2011 and other i | {
| existing laws. g | ‘
11. County Assemblies Forum (CAF) CAF has proposed specific amendments to | SRC considered the views and
Remuneration and benefits of public officers ) the Draft regulations. proposals from the County
Overall, the Regulations do not take into account the' views of the officers Assemblies Forum and revised |
affected by its decisions and the uniqueness of such officers’ working the draft regulations |
. circumstances especially with the advent of devolution. Such unilateral} appropriately.
| decision making of the SRC has been challenged successfully in Court. : ‘
| Proposal: Overhaul the draft Regulation. ! ‘
[ 22 Council of Governors |

| CoG noted that the regulations provide for issues that are not provided under

| the SRC Act and thus states that the regulations cannot provide for issues

| that have not been provided for substantively under the enabling legislation

| and advises that such provisions need to be brought out in enabling
framework first in order to operationalize the regulations.

' Noted that the position of County Governments that the constitutional
mandate is not intended to prevent the Counties: from setting up or
determining how county governments choose to set up or adopt their pension
| scheme.

It also noted the function of the National Government and ipso facto the
national treasury is assigned to RBA under section 5(d) of the RBA act which
states as follows;

! “the object and function of the Authority shall be to — advise |

| the minister on the national policy to be followed with regard
to retirement benefits schemes and to

implement all |

Pension is an employment benefit and @ SRC considered ithe views and

|

therefore part of SRC's mandate under | proposals from ‘the Council of |

Article 230 (4) of the Constitution. | governors and revised the draft

regulations appropriately.
There numerous statutes that regulate | :
pensicn in the public service. It is necessary

to revise the draft regulations taking into

account the obtaining legal and institutional :

framework on pensions.

41 |
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» . ) . & § P -
# . __General Stakeholder Feedback Observations by SRC Response/Action by SRC
| constitution in 2010 civil servants in lower cadre the salaries have been review cycle 2021/22 — 2024/25. | remuneration review cycle upon

' increased. The CBA of 2017 ended on 2021. The new CBA was to begin being

implemented on 2021- 2025 which the commission frozen the increment that ‘

to COVID 19 and economy had recovered. Later the commission rewarded
the MCAs with a_package the same year. It is my request to SRC to also
remember the CBA of 2020 of civil servants to implement so as to care for
low cadre of civil servants.

. | the lapse of the freeze period.

| |

23. Monicah Wambua
Please review house allowance and commuter allowance for clerical officers.
Regards

' The comment is one of the items SRC shall | The Commission: shail advise on

consider as part of the 3 remuneration | salary structures ‘under the third

review cycle 2021/22 — 2024/25. ‘ remuneratlon rewew cycle upon
| the lapse of the freeze pericd.

' 24.  Geoffrey Marube

We need basic and allowances to tally with other parastétals

consider as part of the 3™ remuneration ! salary structures ‘under the third
review cycle 2021/22 — 2024/25. remuneration review cycle upon
| the lapse of the freeze period.

The comment is one of the items SRC shall | The Commission shall advise on |

25. Wilfred Muriuki
- I would like to salary and allowances be harmonise to all cadre, for
example a clerical officer stationed at huduma Centre earns 15,000 more
than a clerical officer stationed at DCC's or Cc's coffice in the same
locality;
- House allowance also to be increased for example at EMBU, house rent
is 5,500 whereas we are allocated 3,850 which is far below you;

The comment is one of the items SRC shall | The Commission :shall advise on
| consider as part of the 3 remuneration @ salary structures"_under the third
| review cycle 2021/22 - 2024/25. remuneration review cycle upon

the lapse of the freeze period.

- Clerical officer is the cadre with the least job group and the only cadre |

requires one to sit for an exam to be promoted yet you can pass the
exam and stagnate for years;
| You can imagine how someone feels when you're employed and do almost all
| the work in an office where your boss pockets 5 times more than you. For
| example example DCC's Office, they are given fuel, cars, AIE, government
| house, and still needs clerk to help them can't we even be given an allowance
or AIE to cater for our needs, remember we're also Kenyans with children to
| feed and pay school fees like them.

26. ; Irene mwikali munyao
Great Job
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Table 3: Input from Stakeholders, observation and recommendations to the Commission on specific clauses of the Draft
Salaries and Remuneration Commission (Remuneration and Benefits of State and Other Public Officers) Regulations, 2022

PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC |

Enabling clause
IN EXERCISE of the powers conferred by

section 26 of the Salaries and
Remuneration Commission Act, 2011, the
Chairperson  of the  Salaries and
Remuneration Commission makes the
following Regulations—

Pariscom
1.
"The draft Regulations are made pursuant to section 26

| of the Salaries and Remuneration Commission Act, (No.

10 of 2011) which provides that-

| The enabling clause should be | Adopt

aligned to the provisions of
Section 26 (1) and (2) of the
SRC Act as well as section 13

the proposal by |
Parliament. Enabling clause
should now read:

‘(1) The Commission may make regulations generally for | (@) @nc (h) of the Statutory | IN EXERCISE of the powers

the better carrying into effect of any
provisions of this Act.;

(2) The power to make Regulations shall be exercised

only after a draft of the proposed
Regulations has been approved by the
Assemnbly.”
Proposal
The enactment clause should be re-done to conform to
section 26 of the Salaries and
Remuneration' Commission Act, and sections 13(a) and
(h) of the Statutory Instruments Act. The power to make
Regulations is granted to the Salaries and Remuneration
Commission AND NOT the “Chairperson” whose role is to
sign the Regulations. This is a drafting and policy error
that ought to be corrected.

2
Pursuant to section 26(2) of the Salaries and
Remuneration Commission Act, the draft Requlations can
only be published after a draft of the proposed
Regulations has been approved by the National Assembly
The Regulations refer to the word “Commission”

| severally in the text/body.

Proposal

The enactment clause should therefore indicate that the
Regulations are made by the Salaries and Remuneration
Commission after approval by the National Assembly.

National |

Instruments Act.

| Commission Act, 2011,

conferred by section 26 of the |
Salaries and Remuneration
the
Commission makes the

following regulations.

CRA
It is not the chairperson’s task to make regulations rather
it is the work of the commission as a whole.

The enabling clause should be
| aligned to the provisions of |
| Section 26 (1) and (2) of the

Adopt the ; proposa by CRA.
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PROVISION

, STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
. SRC

regularly review with regard to
State officers; and b) advise
the national and county
governments with regard to
other public officers.

There exist 13 legal framework |

that guide provision of pension

. in the public service. The laws

and regulations provide
varying retirement benefits for
the different state officers and

other public officers which has |

led to inequities.

Public Service Superannuation
Scheme Act, 2012 defines
“contribution” to mean the
amount payable by a member
and by the Government into

the Scheme;

by the RBA.

W

job description” means a standardized
documentation of the duties, responsibilities,
reporting relationships, critical performance
areas and working conditions , and the
minimum qualifications, experience, skills and
competences required to perform a job,

"

“job description manual” means a document

containing approved job descriptions;

|

“job evaluation” means a systematic and objective
process of determining the worth of a job in relation
to other jobs for purposes of establishing a rational
grading structure;

Public Service Commission

| The interpretation of "job evaluation” violates the
' mandate of PSC under Article 234(2(a) (i) of the |
Constitution as read together with Section 27 of the |
Public Service Commissicn Act, 2017.

| Proposal
"Job Evaluation" should

be interpreted to mean a
| systematic and objective process of determining the

Artice 234 (2) (a) (i)
empowers the Public Service
Commission to establish and
abolish offices in the public

! service

| Article 252 (1) (c) empowers

The draft regulation be
amended © to clarify the
purpose of job evaluation and
resultant JE grading
structure, : without
contradicting the provisions of

52 |
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" RESPONSE/ACTION BY

PROVISION ] STAKEHOLDER FEEDBACK . OBSERVATIONS BY SRC | SRC '
;Proposal Provisions - Act (IGPA) of
| The definition should be as follows:- 1968. '
"public service institution” means
a) Public Service Commission;
b) Parliamentary Service Commission;
¢) Judicial Service Commission;
d) National Police Service Commission;
e) Teachers Service Commission;
f) County Public Service Board;
g) County Assembly Service Board; and
; h) Constitutional Commission and independent |
‘ Office. : |
“review of remuneration and benefits” means | Public Service Commission The  regulations  include | Adopt the provision of the |
evaluation of the remuneration and benefits | It should be amended to only provide for the | “review of remuneration and | draft regulations.
with a view to institute change, if necessary; definition of review. benefits” and “review cycle”, s 5
The proposal by PSC would
alter the meaning of the
terminology as used in the
| regulations. ) :
' County Assembly of Makueni The proposed definition = Adopt the provision of the |
| Proposes that the clause to specify the type of change = section does not expound  draft regulations. *
| and the time frame for the review. o ‘ ;
“review cycle” means the period after which,  NPSC The review cycle has been ' Adopt the provision of the
remuneration, allowances and benefits for State | The term “review cycle" has not been defined defined as 4 vyears. The (raft regulations.
and other public officers are reviewed for | to include a definitive period after which SRC shall  specific timelines as proposed :
budgeting and planning purposes; | conduct a review on the remuneration and benefits of | are administrative processes. ;
State and Public Officers unlike in the previous :
Regulations of 2013 - though this has been provided for | The issues raised by NPSC .
| under proposed Regulation 4. have been addressed at
! ! regulation 4.
While nothing in law mandates the SRC to specify a
| period after which to review the same, it is important to
| define the period to:
| Provide a timeline within which the SRC will be required
to conduct the review;
(a) Enable institutions attract and retain employees
56 |
: 3 " Fl - ol - L -
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STAKEHOLDER FEEDBACK

|

OBSERVATIONS BY SRC

RESPONSE/ACTION BY

PROVISION ! | " GRC
. under other processes '
g - provided under the draft
| regulations.
(a) setting and reviewing remuneration and benefits | - - -
for State officers; | B
(b) advising on remuneration and benefits for other | CAJ The qualification “other” is | Adopt the provision of the

public officers; and

|

| The word 'other’ should be deleted.
The sentences should read public officers as opposed to

'other public officer' in the same way it reads in the |

Constitution and Salaries and Remuneration Commission

Act, 2011.

used at article 230 (4) (b) of

the Constitution for purposes |

of setting out the mandate of
SRC with respect to the
remuneration and benefits of

| State and public officers.

Note that State officers are
also public officers by dint of
Article 260 of the Constitution.

| draft regulations.

| the Regulations so as to exclude State

EACC

It is proposed that "other public officers” be defined in
Officers and
the rationale is that the use of "other public officers".
Article 260 of the Constitution defines a public officer

| to include Stgte Officers. This would therefore mean

that the SRC}' cannot set the remuneration of State
Officers as provided for in Article 230(2)(4) of the
Constitution.

To clear this, it is important that the term "other public
officer" be defined in Regulation 2 on Interpretation as
to include other public officers except State Officers.

“The qualification “cther” is
used at article 230 (4) (b) of
the Constitution for purposes

Adopt the provision of

the
draft regulations. '

of setting out the mandate of |

SRC with respect to the
remuneration and benefits of
State and public officers.

Note that State officers are
also public officers by dint of

Article 260 of the Constitution. |

(c) reviewing remuneration and benefits of other
public officers.

' SCAC

(With regard to Regulation 3 (2) (c))

The Constitution and law does not grant SRC the power

to review remuneration of public officers, but only to |
| advise on the remuneration and benefits.

Consequently, all references in the regulations reiated to
review of public officer remuneration and benefits is ultra

. vires SRC mandate.

Owing to the ambiguity of the
word “reviewing” it would be
necessary to qualify
address the concerns raised by
the stakeholders.

it to |

Amended Regulation 3 (2) (¢)
to read: Keeping under
review all:matters relating to
salaries and remuneration of
| other public officers,




_ o siesh
| Jnoj  AlsAs  siEdiyo  dignd
po_mumwcmn bue uoheisunuwis.
U0 3JApR  puR - MaInaL
Clleys uoissiwwod Byl (2) b

's1e3A N0y Asana
SI30140 31BIS O, S}BUSq pue
uocielsunwal 135 Pue MalA3l
lleys uoissiwwae) 8yl (1) +

:pEa. MOU 0] b Uofle|nBay

JO suoisiacid sy | puswy

'si221440 21gnd JByio

:o SJ43uUsq pue UoIRIAUNLISY
a2y uo sjuswuiaA0b
Aunod pue |[BuOnRU
Buisinpe Jo 1Byl WoLy DURSIP
S| SJ3214J0 3RS J0) Siyauag
pue uonessunwsas 3yl bunias
0] adsas Yim  UOISSIWLWOD
3 Jo 3lepuew 34l
*SJ=01jo 2ignd

Jayjo pue 83215 03 133dsal yim
JJepuew S UOISSIWWOY  3y)
sulino suonejnbsy yeip syl

*SUORIPUOD
pue ssouelswnoun  Buibisws ssauppe 03 s3I0
21215 JO S}iJsuag pue uoieiaunwad 3yl JO MalA3d |enads
=] %epapun (1) uone|nbal-gns JO suoisiA0id

2u3 Buipueisyjmiou ‘Aew uoissiwwo) 8yl  (g)
,,'S482140 2ngnd Jauwio

JO S)Jausg pue SsSouBMO|je M3IA3 Japun daay (@)
pue !siead Inoj AlsAa uoRBIAUNWS

SJeoiyo  ognd  Jaylo mainas  sepun  dasy (a)
‘sieah unoy AJsAs sjiauag pue

uoijeJaunulal SJADIYQD 9381S JO Maiaal g ajeuspun (e)

- lieys uoissiwwo) ayy (1),

SMO||oj se peas pinous (T)v

RV JYS 843 Jo TT Uoioss

pu2 uoRMIASU0D 341 JO ($)OET BPIMY Ul papinoid se JYS
40 sucipuny pue siamod 3yl SPSIdXe BSNRP 3JRUS 3yl
uoISS|WWo) AIAIBS d1jqnd

<«

— 10 MBIABJ B 3EeMapUN ||ByS UoISSIWwWoD) ayl (1)
3pAd mainey v

‘5130140 u_._n:a Jaylo
| 40 UoneIBUNWa. pue ‘Saliefes
7 03 Bunea. Sianew: (B MalAal
| lspun  Buidasy ~tpeas 03

() (z) € uonenbay papuawy |

‘Sisp|oysmels syl

AQ pasies sUJ3DUOS 343 SSaIppe m

% 0] U Ayenb ©1 Aesssdsu
| 80 pinom 31 ,Buimalnal, piom
ay) jo Aynbigwe sy) 03 buim

'sucnouny
pue siamod |2UOINIISUOD JISYl Paasdxa 1eu) ‘suone|nbay
ybnosyy ‘siamod jesy saib Jouusd IYS ‘3lojaiay
'SI32140 21gnd JsUlo ||B JO S1U3g pue uoneJaUNWAl
U0 SJUBLLUIBACS AJUNO) pue [2uOIleN 3u] ISIAPE 0] pue
SJ321JJ0 31215 ||° JO S]YDUl] PUB UCRRIIUNWDL 3UY) MBIASI
AjJeinBas pue 185 01 pajepuew AUO S| JYS UOIRNIASUCD)
8l Jo (p)OEz 9Py Japun jeyl palou ag pinoys I3[

"siadiyjo dignd

4O UonesaUNWaL pue ssliejes ayy 0y Bupeja. sianew (e
M3IA3J Japun daay 03 Jamod 343 DS Sanib Ajuo yoiym
1PV uchelsunway pue saleles 2yl Jo (Q)TT uonoas 4o
SUOISIACLD B3 SBUBARJIUOD OS[E I PUB UOIINIASUOD) 3yl
30 (B) (2)vez "wv ssuanenuod ucisinoid ayl ()(2)e
U0ISSIWWOD IDIAISS DIjqngd

Hs
| A9 NOILDV/3ISNOdSIY

J¥S A9 SNOILVA¥3ISE0

AOVEAa334 ¥3ATOHINVLS

NOISIAOYd




| 09

| v J¥S 3wl Jo (q) TT LoIBS

wnio4 salquassy Ajuno)

uoneJsaunwal ,sJ30o Jyagnd Jaylo

@

*pa1epIjosucd S| |

SI910 31835 J0) UORRISUNWSY

"S30UBMO||E

,51301J0 21215 JO M3IASS SPNPDUI PINOYS 3} “Saduemojje |

SJ20UJ0 21815 10 MalARl 03 Jajas Jou saop (B)(T)k
WD

pue

'sieah unoj AJaAa siijauag
uoneJauUNW=L  ,S4RdY0  Ilels

(®)

W

(e)1ly
uonenbas jo suoisiacid aud
3iedidnp pinom jesodeid syl

40 S1Jauaq,, splom 3y] Jaye Ajsieipasuw
,S130140 33815, PJOM 3yl 4O uoiuasul  sasodold
uamye jo Ajqwassy Aguno)

'sieah
oy AsaAe  ssado dygnd
10} S}yUSQ pue uoilelaunwal
uc  3JAPE  puE  M3lA3l
lleus uoissiwwod aul (2) +

‘sieak inoj Asnz

| 51301440 21815 J0) Sjysusg pue

UOIIBJISUNWASL 135 PUB M3lA3S |
lleys woissiwwo) syi (1) b |

'SMOJ|0) Sk papuswe
209 & uouenbay Jo sudIsino.d
3Ul ples 3yl 1ewy 2s0doid

_ pamaiAa) 30 pInous sauejes/ sabeu jeyl. $3321S UDIUM & |

siesh omg
%E) SABMIZ 1SN ‘SUORUBAUCY 071 snoliea o1 Alojeubis

| Jo pouad 3Ul UIUIIM ag pinouys
sygy eyl  Uonepuswwodal
lo} uoisino.d EN =) j0u
| S30p SUOLUIAUOY uonezIuebIn
| snogen |euoneuI3u]

3yl Ajgjeunyojun pPaJapisuod
| seM N10OD Ag [esodosd ayl

'S1ljausd pue uoneigunual
JO MaIAs 01 Joud abBebus AjsAildsys 01 pauisduod
soiued 3uyy 3jqeus o3 powsd dypads e uylim Ino
D3LJED 2P UCHRIBUNWSIL pueR SBLIRES SPJEMO] S3IJIAIDE
| 1243 05 1IN0 Jads Allea)> 3 pInoys sauljawiy ‘Ajpuodss

“Jeaf Alana pamaina! sl 1a6png JUBWULIBNCD) UBAUDY
3U) JBU] MOUY @M UCRIPPE Ul pue syjuow 7 AJaAa 2ouo

Jaquinu aulsping 50T JeqWsAoN Ul S3ueuld Jo AnSiUlW
Ag panssi saulaping sBean aul ulim aull Ul Ajlenba s SiyL
'SI0103S ||E UM ZIUOWIRY O} JNC PaLIE 3Q PINOYS SJedA
(z) om) 01 )i adnpal 03 suoy@ snyy Buol ool s! pouad
malAas Jeak (p) Jnoj e jey) saalig Albuons (3) NLOD

"NOJ\ UB S2Wedaq pue
vgD e Buizg sazies siead om] anoge buiyAuy "Awouods
su} ul ssbueyd Jauo pue Aysed Jsamod Buseydind
‘Uo[eUl UOIBJIPISUCY OUl 3%l 0] 5J83A OM] UIyIM
pPoMIINGL 30 1SNW gD Y 'SNOLIS UOilepusWWOIay Siul

e pue O7I sU) Jo Jagwaw e Buiag eAudy 'sieak om

JO pouad 343 UIYNIM 3g PINOUS YgD B 'SUONBPUBWIWIOIaY |

(o) uoneziuebig inoge jeuoneuIajul
SNOLIBA pUB SpJepuRS INogeT |euoijeusalul o) buipioddy

niod

S :
A8 NOILDV/3ISNOd4SIY

J¥S A9 SNOILVAYW3SE0

AOVEA33d 43TTOHIANVLS

NOISIAOYd




PROVISION

| STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC -

every four years; and

| The Constitution does not give SRC the mandate to
‘review other public officers’ remuneration. Rather, SRC's
mandate is limited to ‘advise’ the public institution
involved which has autonomy over its affairs.

Amend to retain the mandate of SRC on remuneration
and benefits of other public officers as advisory.

mandates SRC to keep under

review all matters relating to |

the salaries and
remuneration
officers.

of

public |

W : ]

CRA:

4(1)(a/b) This seems to interfere with independent
| offices, policy organs and other government levels.

SRC can evaluate but as advisory only. The other
| institutions can independently carry out this evaluation
and set SRC advice as a threshold. SRC to only advice
every 4 years.

| Section 11 (b) of the SRC Act

mandates SRC to keep under
review all matters relating to
the salaries and

remuneration of public
officers. The Court of Appeal in
TSC —vs- KNUT case affirmed
the advice of SRC to be
binding.

Adopt the provision of the
draft regulations.

(c) allowances and benefits of other public officers.

KIPPRA

The timeline for the review of the allowance and benefits
of other public officers is not provided. As provided, in
section (a8) and (b), the Commission could consider
stating the stipulated timelines.

The purpose for not setting a
timeline  for  review  of
gllowances and benefits for
other public officers is to give
the Commission a leeway to
review when appropriate and
also to manage expectations.

The Commission may
consider review of allowances
and benefits for other public
officers every four year as
part of :the remuneration
review cycles.

KDF
It is proposed that under sub regulation 4 (1) ()
allowances and benefits of all other public officers be
reviewed every four years as stated under sub regulation
4 (1)

W

EACC

It is proposed that for regulation 4(1)(c), there be a
provision for the time frame for the review of allowances
~and benefits for public officers as has been provided in
| 4(1) (2) and (b).

| The rationale is that for fairness to public officers there

| needs to be a timeline within which allowances and

' benefits will be reviewed. A timeline has been provided
for the review of benefits for state officers.

|

1

sif;



PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY

CRA:

4(1)(c) It does not refer to the duration for review of
Other public officers’ allowances and remuneration. It
| should stipulate the duration for review.

" SRC

NPSC

The SRC should be clear after how long it will review

allowances and benefits of Public Officers other than that

| of State Officers (refer to proposed sub-Regulation 4 (1)

| (c) ) noting that where need arises o review

| allowances and/or benefits, the SRC is allowed to
conduct a special review under proposed sub- 1
Regulation 4 (3)

[ In addition, the SRC needs to

consideraticn inflation coupled

recession in African states.

Consider specifying the period after which allowances

and benefits of Public Officers other than that of State

Officers to every three or four years.

take
with economic

into

in

(2) The Commission shall undertake the review
taking
budgeting and planning cycles.

into account the applicable national |

PARLSCOM

This is contrary to section 11(e) of the Principal Act |

which provides for the Commission to simply undertake

the review. It is thereafter the responsibility of

| Parliament to determine whether to allocate funds for |

implementation of the review. It is Parliament's role to
make the budget as well as plan for the country's
medium term expenditure framework. The Commission

The proposed regulation is not

contrary to Section 11(e) of |

the Principal Act which outlines
“determine the cycle of
salaries and remuneration

Review upon which Parliament

| Adopt a3 proposed in the
regulations.

may allocate adequate funds |

for implementation”. Rather, it
gives effect and clarifies
Section 11(e) of the SRC Act.

(3) The Commission may, notwithstanding the
provisions of sub-reguiation (1), undertake a
special review of the remuneration and
benefits of State and other public officers to
address emerging circumstances  and
conditions.

should therefore work closely with Parliament and the
| National Treasury with undertaking reviews of
| remuneration and benefits.
| IGRTC

It is not practical to list all

' The Regulations should indicate clear circumstances that |

may necessitate a special review. The term ‘emerging
circumstances and conditions’ may lead to ambiguity in
interpretation by the various stakeholders

emerging circumstances and
conditions that would warrant
a special review.

' Adopt the contents of the
Regulation.

CRA
| The regulation refers to the review of remuneration and
| benefits in several other sections and omits aliowances

Allowances are a subset of

benefit.

Adopt the provision as
contained in the regulations.
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T

-
OBSERVATIONS BY SRC |

RESPONSE/ACTION BY

PROVISION | STAKEHOLDER FEEDBACK i
(2) Submission of relevant information under sub- T= ;' - -
regulation (1) shall be made— L
in writing; and | - ] - s

a
(o

() in a format and within such timelines as may be

prescribed by the Commission.

NPSC
Proposed sub-regulation 5(2)(b) provides that there will
a format within which all Public Service Institutions are to
| provide for a review to be conducted. A fermat needs to
be provided to give legal effect, noting that SRC has
| made it mandatory.
Consider providing for timelines within which Public

SRC at proposed regulations (5), noting the need for

efficiency and accountability

Service Institutions will be required to give information to |

That submission of relevant | Adopt

information to SRC is
administrative in nature and
the format may vary from time
te time due to the variance of |
information required.

‘the provision as
proposed in the regulations.

6. Parameters for review of remuneration

and benefits

The Commission shall, in undertaking a review in
accordance with these Regulations, consider

- EACC:
Regulations 6 and 9 seem to be discussing the same
things. It is therefore proposed that regulation 6 be
| deleted and regulation 9 be left.
| The rationale is to avoid duplication/repetition.
. OCOB
Merge Clause 6 and 9 of Regulations. This will avoid
duplication of the provisions and improve the flow of the
Regulations.

The provisions of Regulation 6 |
and 9 are similar. I

Proposed : to merge the
provisions :of regulation 6 and
g. '

. NPSC
The SRC ought to consider changes in the work
environment especially within the security sector as a

remuneration

‘ Changes in the

parameter to be considered during the review of

work |
environment are some of the
factors taken into account
during job evaluation.

Proposal not adopted as the
same is . addressed under
regulation: 9 (g) on job
evaluation,

Public Service Commission
The clause contravenes the mandate of the Public
Service Commission under Article 234(2) (a) (i) as read
together with Section 27 of the Public Service
Commission Act.
| The clause exceeds the powers and functions of SRC
as provided in Article 230(4) of the Constitution and
Section 11 of the SRC Act.
Proposal
| It should read as follows:

| The mandate of SRC to

conduct job evaluation in the
public service is provided for in |
Section 11 (d) of the SRC act. |
In addition, the Court of

‘ Appeal in the TSC v KNUT &

3 Others [2015] eKLR case
also found and held that SRC
has a role to play in job

Adopt  clause 6(d) as
contained in the regulations,
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OBSERVATIONS BY SRC

RESPONSE/ACTION BY

PROVISION f STAKEHOLDER FEEDBACK SRC
COTU The concerns have been  The congerns have been
:Proposed an additional clause (e) to include Wage addressed under Reguiation 9 | addressed under Regulation 9
guidelines, 2005. - Coky [ (k) ;
County Assembly of Makueni The concerns have been The conéerns have been

Proposes insertion of new regulation 6 (e) on Collective
| Bargaining Agreement and states that when undertaking
| a review the Commission should consider other factors

like the Collective Bargaining Agreement.

addressed under Regulation 9

(i)

addressed -under Regulation 9
() :
\

7. Review of allowances and other benefits
(1) The Commission shall undertake periodic

review of allowances and other benefits and
advise public service institutions taking into
account provisions of regulations 4 and 6.

EACC:

| It is proposed that a time frame for the review of
allowances and benefits for public officers be provided as
has been provided for state officers in Regulation

4(1)(a).

needs to be a timeline within which ezllowances and
benefits will be reviewed. A timeline has been provided
_for the review of benefits for state officers.

Proposal is in order.

The rationale is that for fairness to public officers there

reflected ' in the revised

regulation4 (2).

The proposal has been |

Public Service Commission

The clause contravenes on the mandate of the Public
Service Commission under Article 234(2) (g)(i) as read
together with Section 27 of the Public Service
Commission Act.

| The clause exceeds the powers and functions of SRC as
' provided in Arficle 230(4) of the Constitution and Section
11 of the SRC*Act.

Proposal

The Commission shall undertake periodic review 0r
keep under review, as the case may be, allowances
| and other benefits and advise public service institutions
taking into account provisions of regulation 4.

Proposal is in order.

been
revised

has
the

| The proposal
| reflected : in
| regulation4 (2).

(2) The Commission shall from time to time issue
guidance to give effect to the provisions of sub
regulation 1.

| Parlscom

Regulation 7(2) contravenes section
Statutory Instruments Act.

Regulation 7(2), in effect, delegates the power to make
further statutory instruments to the Commissicn without
reference to the legislative role of Parliament. Article
94(5) of the Constitution of Kenya, 2010 states as
| follows:

13(m) of the

Proposal is in order,

~ Consider °

¢ reviewing the
provisions:of Regulation 7(2).
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PROVISION

' STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY

| SRC
' government officials specifically county governments and | fiscally sustainability of |
CRA ceilings. remuneration and benefits
!‘ Proposal | payable in  the  county
| Insert a regulation to say "When advising on | governments.
] remuneration and benefits for the County governments,
| SRC will seek advise from the CRA on the thresholds
| available for setting the ceilings.
8. Pension | Public Service Commission: ‘ :
(1) The Commission shall set the pension or The entire clause contravenes the provisions of, among = Pension is an empioyment  This provision of regulation 8
| others, the Presidential Retirement Benefits Act, | benefit and therefore falls in its -entirety should be

gratuity due to a State officer,

Retirement Benefits (Deputy President and Designated
| State Officers) Act, Retirement Benefits Act, Pensions Act

and the Public Service Superannuation scheme Act.

Proposal

Clause 8 should be deleted in its entirety.

within the mandate of SRC to:
a) set and regularly review for
State Officers; and b) advise
the national and county
government on with respect to
other public officers.

There  exists 13 legal
frameworks that guide
provision of pension in the

| public service. The laws and
regulations provide varying
retirement benefits for the

different state officers and !

other public officers which has
led to inequities. Therefore, it
may be necessary to relook at
Regulation 8 in its entirety.

relooked at.

SRC to cohsider revising the |

regulation:to include liaising

with the Retirement Benefits |

Authority :and the National
Treasury tb ensure all public
service : ratirement schemes
are regulated and supervised
by the RBA.

| MINISTRY OF EAST AFRICAN COMMUNITY AND
- REGIONAL DEVELOPMENT

SRC may consider and in conjunction with Treasury on
| how pension may be fully privatized.

Pension is an employment

| benefit and therefore falls

within the mandate of SRC to:

a) set and regularly review for

tate Officers; and b) advise

| the  national and county

government on with respect to
other public officers.

This proW_éEon of regulation 8
in its entirety should be
relooked at.

| SRC to consider revising the |
regulation’ to inciude liaising |

with the Retirement Benefits
Authority :and the National

68 |-
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provides for contributions and payment of retirement
benefits for defined contribution. It is our considered | w
view therefore that the proposed regulation tend to

bestow functions provided by other statutes on SRC

without any basis in law.

Proposal

| The entirety of Regulation 8 be deleted.

ocoB |
Pensions should be addressed by the Pension Act. | "
Further, from practice, seconded staff can earn both
pension and gratuity since institutions are required to '
remit pensions to Director Pensions. The Pension is |
based on the officer's basic salary from the parent |
ministry. At the end of the contract, the officer is paid
gratuity based on the basic salary at the institution where

| the officer is on secondment.

Proposal

| Regulation 8 should be deleted.

NPSC 1" e
It would be prudent to provide that the SRC shall, in
consultation with the National Treasury set the pensions
of State Officers and advice and review the pensicns of
other Public Officers, noting that the Naticnal Treasury is
&

mandated with the formulation and management of
national pensions.

 Parlscom The determination of pensions | "
EThe Regulations should provide that the pension or | may require one or more |
| gratuity shall be based on a scientific formulz and further ' formulas scientific or

| be in tandem with the relevant pension laws (Retirement  otherwise, and therefore the
| Benefits Act, the Pensions Act, the Parliamentary process cannot be fixed in the
| Pensions Act, and the Retirement Benefits (Deputy !
| President and Designated State Officers) Act.

| This shall bring the Regulations into conformity with |
| section 13(k) of the Statutory Instruments Act which !
| provides that statutory instruments should not make

regulations based on one
formula.
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public service. The laws and
regulations provide varying
retirement benefits for the
different state officers and
other public officers which has

| led to inequities. Therefore, it
| may be necessary to relook at

Regulation 8 in its entirety.

(2) The Commission shall advise on the pension or
gratuity due to other public officers.

SCAC :
This proposal is ultra vires the mandate of SRC. Pension

| in public service is guided by the Public Service
| Superannuation Scheme and pensions Act as advised by

|

| |

the National Treasury in consultation with other relevant
Government entities.

s - g

-

' retirement benefits for

Pension is an employment
benefit and therefore falls
within the mandate of SRC to:
2) set and regularly review for
State Officers; and b) advise
the national and county
government on with respect 0
other public officers.

There exists 13 legal
frameworks that guide
provision of pension in the

public service. The laws and |

regulations provide varying

different state officers

| other public officers which has
led to inequities. Therefore, it

may be necessary to relook at
Regulation 8 in its entirety.

| This provision of regulation 8 |
in its ~entirety should be

' relooked at. |
SRC to consider revising the
regulation. to include liaising

with the Retirement Benefits

Authority and the National

Treasury to ensure all public

service retirement schemes

are regulated and supervised

by the RBA.

the |
and |

|
|
|

NPSC
It would be prudent to provide that the SRC shall, in
consultation with the National Treasury set the pensions

| of State Officers and advice and review the pensions of |

‘ | mandated with the formulation and management of |

other Public Officers, noting that the National Treasury is

| national pensions.

Pension is an employment
benefic and therefore falls
within the mandate of SRC to:
a) set and regularly review for
State Officers; and b) advise
the national and county

This provision of regulation 8
in its entirety should be
 relooked at.

| SRC to consider revising the

| regulations to include liaising

72 |:!
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From the foregoing, it is evident that some allowances
counts towards pension (remunerative allowance) while
others are not. The proposed regulation needs to be
consistent with Pensions Acts and other regulations in

—
|

(5) Where a public service institution establishes a
pension scheme for State or other public
officers, such pension scheme design shall be a
defined contribution.

' County Assembly of Embu

With regard to pensions and gratuities there is need to
have a clear provision on transition as officers are
already in existing pension schemes that may not
necessarily meet the thresholds proposed in these
regulations and it is vital to allow for reasonable time for
transition or at least offer guidance/timelines on how the
regulation shall be implemented.

Council of Governors
The COG proposed Regulation 8(5) and (6) to be deleted
stating that sefting up of pension schemes for county

| government is a function of the County Government

|

under Article 185 of the Constitution.

They also stated that SRC should be able to provide
guidance for County Governments by providing advice on
the quantum and benefits payable to State and public
officers in the counties.

TSC

The Public Service Superannuation Scheme Act creates a
defined contribution for public service and gives guidance
to contribution and payment of retirement benefits under |
the scheme. '

{6) The Commission shall provide guidance to give |

effect to the provisions of sub-regulation 5.

EACC: |
It should be provided as to what format the guidance | »
for the provisions of sub-regulation 5 will be. Perhaps

it could be in the form ofguidelines issued by the SRC.

| The rationale is that it will provide a way forward for

the SRC to come up with this guidance. |

CRA: !

| The Retirement and Benefits Act provides these '™
| guidelines, This is not 2 function of SRC. On the

76 |
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SRC

financial aspect, the MOF can always provide
directions in the annual finance bill, therefore delete
8(6)

1

Council of Governors
The COG proposed Regulation 8(5) and (6) to be deleted
stating that setting up of pension schemes for county

| government is a function of the County Government

under Article 185 of the Constitution.
They also stated that SRC should be able to provide

| guidance for County Governments by providing advice on |
| the quantum and benefits payable to State and public
, officers in the counties.

W

' TSC

The Public Service Superannuation Scheme Act creates a
defined contribution for public service and gives guidance
to contribution and payment of retirement benefits under
the scheme.

(7) The Commission shall undertake periodic
reviews and make recommendations on
pensions payable to persons eligible for such
pension. (in consultation with)

CAJ

(with regard to 8 (7) and (8)

This paragraph should be amended to include a
rider that any reduction in the recommended rates

should not affect employees who are already benefiting |

from a higher rate.

The Commission further proposes that SRC sets a fixed

' rate of pension contribution for the employer and |

employees as opposed to giving a range as is the case
currently.

Any reviewed rate by the Salaries and Remuneration
Commission that is lower than the set rate should only
affect officers who join Pension Scheme after the new
rates

This provision would ensure that there is harmony and
fairness in pension contributions across the public
service, and employers would not be at liberty to choose

| from a range.

TSC

77|
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The proposed Regulation extend to the mandate of SRC ;
beyond what is provided under Section 11(g) of the SRC
Act. The Regulation is thus ultra vires.

W

KDF

a. Consider a 4 (four) year review cycle instead of a
periodic review which is a broad statement.
Pension be protected against inflation by
automatically increasing/adjusting in accordance
with the inflation or

b.

CRA:
The Retirement and Benefits Act provides these
guidelines. This is not 2 function of SRC. On the |
financial aspect, the MOF can always provide
directions in the annual finance bill, therefore delete
8(7).

w

Setting, reviewing, advising and

recommendations on pension review —

shall be subject to the
prevailing economic conditions,
affordability and fiscal sustainability; and

)  may, among others, be informed by the
outcome of an actuarial valuation.

County Assembly of Makueni
Proposes the insertion of a new regulation 8(8)(c ) on
the Collective Bargain Agreement.

Proposes that pension review exercise should consider
among other issues the Collective Bargain Agreement,

9. Considerations during setting, review an
advise on remuneration and benefits,

(1) The Commission shall, in setting, reviewing and
advising on remuneration and benefits, where
applicable, consider—

|
7]
|

EACC
Regulations 6 and 9 seem to be discussing the same
things. It is therefore proposed that reguiation 6 @

. deleted and regulation 9 be left.

The rationale is to avoid duplication/repetition.

' The provisions of Reg_uTation 6

and S are similar.

Proposed ® to  merge t’nei
provisions of regulation 6 and
9.

MINISTRY OF EAST AFRICAN COMMUNITY AND
REGIONAL DEVELCPMENT

The SRC may alsc consider an upward review of
remuneration and benefits of the lower cadre, dut to

The comment by is one of the
issues SRC will consider as
part of the 3° remuneration
review cycle 2021/22

The Commission shall advise
on salary structures under the
third remuneration review
cycle upon the lapse of the |

78 |
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S| . SRC
any other relevant - - R :
factor in determination of ‘
remuneration or benefits. \ :
@ In the discharge of its mandate, the \Pariscom Public participation of the Proposal in order. Replace the
Commission may invite views from Under Article 10 of the Constitution, participation of the | people is one of the core | word "may” with the word

people is a national value and therefore mandatory. national values and principles @ “shall”.
Regulation 9(2) should therefcre provide that the of governance as set out
Commission "shall” invite the views of the stakeholders under Article 10 of the
while discharging its mandate. . Constitution. The objective of
\ | public participation in decision
“ making is to ensure that the
Government is aware of the
; concerns of the public thus
eliminating the risk of
arbitrariness and irrationality in |
the formulation of policy or
legislation. Public participation
is therefore an essential pillar
of decision making as it
ensures that the Government

stakeholders which include—

is open, accessible,
| accountable and responsive to
its citizens.

The use of the word "may” in |
the Regulation 9(2) is
interpreted to mean that the
Commission is not obliged to
undertake public participation
during setting, review and
advise on remuneration and
‘ benefits.

. Public Service Commission

9(2) should read; In the discharge of its mandate,
the Commission shall invite views from stakenholders
which include-
OCOB

To be aligned to the review and advice by the |

82|
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY

| undertakes job evaluation to
| determine their relative worth.

1

| . SRC

 County Assembly of Embu

(with regard to Regulations 11 -17)

These proposed Regulations make provisions on job
evaluation by the Commission. The Constitution (Article
230) and Salaries and Remuneration Commission Act,
2011, have neither expressly nor impliedly given this

| mandate to the Commission. Job evaluation exarcise in

National Public Service is the sole responsibility of the
Public Service Commission under Article 234 of the
Constitution. This is the same with Judicial Service
Commission (for Judiciary), Parliamentary Service
Commission (for Parliament) County Public Service
Boards (for county public service), County Assembly
Service Boards (Section 11 of the County Assembly
Services Act, 2017- for county assembly service) among
others. The responsibility of the Commission is limited
to setting, reviewing or advising on the salaries and
benefits of those that hold positions in the respective
institutions. The object, intent and purpose of Article

| 230 (4), Section 26 of the Salaries and Remuneration

Commission Act as read together with Article 94 (6) of
the Constitution, have therefore been negated by these
proposed regulations, and should be struck out and
expunged forthwith.

The mandate of SRC to
conduct job evaluation in the
public service is provided for in
Section 11 (d) of the SRC Act.
In addition, the Court of
Appeal in the TSC v KNUT &
3 Others [2015] eKLR case
also confirmed that SRC has 2
role to play in job evaluation of
public officers.

" Section 12 of the SRC Act

requires SRC to take Into
account the principle of equal
pay for work of equal velue.
Job evaluation is @ mechanism
through which SRC upholds

the principle of equal pay for

work of equal value.

The draft regulations on job
evaluation :have been revised
to clearly distinguish the
mandate of SRC in relation
to;

(2) sefting and regularly

reviewing the |
remuneration and |
| benefits for State

officers;

(b) advising the national

and county |

governments on the
refmuneration and
benefits of other
‘public officers; and

and advising on the

| remuneration and
‘benefits for other
public officers.

{c) keéping under review |

CRA

This provision does not comply with the constitution. The
role of advice is not to set. Reword using the word "will"
and leave room for the other government institution that
are not state offices to use the SRC advice as to the

| minimum threshold and set their applicable standards.

Proposal
The proposed wording should be: The Commission will

The mandate of SRC to
conduct job evaluation in the
public service is provided for in
Section 11 (d) of the SRC Act.
In addition, the Court of
Appeal in the TSC v KNUT &
| 3 Others [2015] eKLR case

| The draft :regulations on job |

evaluation:have been revised

'to clarify {the conduct and |
purpose of job evaluation by !

SRC.

881-,
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPOﬁSE/ACTION BY
1 SRC

transparency in pay.

rationalise and harmonise job grading

structures in the public service.

SCAC

Proposal is ultra vires. Rationalization of job grading

structures and classification of jobs within public service

(in particular State Corporations) is a policy function of

the Ministry of Public Service in consultation with the

Public Service Commission and in the case of State |
Corporations, SCAC.

SRC can undertake job evaluation covering jobs in the

public service institutions but the penultimate aim should

be to advise the national government strictly in terms of |
Article 230 (4) (b). If SRC delves into harmenizing job |
grading structures (euphemism for developing grading |
| structures) and classifying jobs for individual state

corporation and the ministries, then they would be

operating ultra vires the constitution.

|
|
|

|
!

It is important to recast the
purpose of job evaluation by
SRC in line with its
constitutional and statutory
mandate.

The draft; Regulations have
been revised to now provide
that—-

 The : Commission  shall |
| undertake: job  evaluation |
| covering jobs in public bodies
. in order. to—

a. -determine
comparable and
relative worth of jobs
in public bodies;

b. determine equal pay
| for work of equal
value; and

c. ensure fairness and
transparency in pay.

Parlscom ‘
| Regulation 11(c) is not in tandem with section 11(c) of |
the Salaries and Remuneration Commission Act in that
| the objective of the rationalization and harmoenization of
| job grading structures in the public service has not been

set out in the Regulations.

| Section 11{c) of the Salaries and Remuneration
| Commission Act provides that the purpose of
| harmonization, equity and fairness of remuneration is for

It is important to recast the
purpose of job evaluation by
SRC in line with its
constitutional and  statutory
mandate.

' The draft: Regulations have
been revised to now provide
that -

The Commission shall
undertake. job evaluation
covering jobs in public bodies
in order to—

90 |-
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

- RESPONSE/ACTION BY

SRC

where—

| the case of a newly established State Corporation, SCAC

in consultation with the line Ministry. SRC in this regard
prescribes the applicable bands in global terms. Day to
day execution is to be administered by service
commissions/SCAC.

Once a principle is established, it does not require day to
day consultation.

This was and has been the practice of the Ministry of
Public Service, whose guidelines once issued (e.g
allowances, leave etc) were the benchmark for
application throughout the public service without
recourse to day to day consultation/requests for advice.
The proposal is also extremely intrusive of state
corporation/MDA operations, and the responsibilities for
which autheorized officers/Boards are expected to piay.
Simple reorganization actions, ought not to result in SRC
advisory, as this would risk the inference of frittered

' time.

Section 11 (d) of the SRC Act.
In addition, the Court of
Appeal in the TSC v KNUT &
3 Others [2015] eKLR case

| also confirmed that SRC has a |

role to play in job evaluation of
| public officers.

The rationale of the regulation

is to give powers to institutions |

to determine the jobs that
require evaluation for
purposes of setting, reviewing
and advising on remuneration
and benefits for State and
other public officers

| respectively within a scheduled |

review or special review.

The regulation should be
g

amended to clarify that a |

public bedy that meets the
criteria for job evaluation may
submit the required
information when called for by
the Commission during a
review cycle or when the
public body has requested for

! setting, review, or advice on
' remuneration and benefits and
a job evaluation is required.

Change in jobs within a public '

body organization structure
that do not necessitate
changes in remuneration and

| remuneration

public service is provided for in | body rnatﬁ meets the criteria

for job ‘evaluation may
submit - the
informatiofi when called for

required |

by the Commission during a |

review cycle or when the

public body has requested for |

setting, : review, or advice on
and benefits

and a2 job evaluation is

required. -

92 |
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T

RESPONSE/ACTION BY

PROVISION | STAKEHOLDER FEEDBACK OBSERVATIONS BY SRC " SRC
i, change in the institutional | : f
structure of a public service institution; ‘ : ‘
(e) a change arises in the job content of a role in a2 | County Assembly of Makueni | Change in job content covers | SRC has: considered the |
public service institution. 1 12(1)(e) prpposes‘ the insertion of tije word” job ' the job enrichment. ; prop_osal and retainsA the |
| enrichment” immediately before the word job content. provision as contained in the |

W

job enrichment may arise in cases where there is a
merger of department warranting the need to carry out
job evaluation.”

draft regulations.

(2) A public service institution that meets the criteria
set out in sub-regulation (1) shall submit the
required information as per regulation 14.

|

13. Procedure for undertaking job evaluation
(1) The Commission shall—

ICPACK
The requlation fails to provide mechanisms to address
the mismatch between the function/responsibility against

| the requisite professional qualifications.

Proposal

| Insert a new sub-regulation 13(1)(g) to read:

Liaise with the Public Service Commission, public sector
agencies and professional associations fto ensure
professionals are rightly placed in accerdance with their
qualifications for effective service delivery.

Justification

Professional custodianship essential enhanced regulation,
professional development and ethical behavior.

Job evaluation takes into
account professional
gualifications as 2

|
. proposal

compensable factor as derived |

from the job description
provided by a public body.

SRC has: considered the
and  notes that
professional qualifications as |
a compensable factor are |
adequately: provided for in |
regulation 11 (1) (b).

a. issue guidance on undertaking job
evaluation in the public service;

County Assembly of Makueni
proposes the .word “guidance” to be substituted with

The draft provisions on
issuance of guidance may

The draft provisions on |

issuance of guidance have |

| "guideline” , need to be reconsidered on | been deleted from the draft |
aacount of the provisions of | regulations,
the Statutory Instruments Act. | : &
b. sensitise public service institutions on - - -
the job evaluation; | ‘ ' ,
C. partner  with  relevant training  Parlscom Regulation 13(1)(c) makes it SRC has: considered the
institutions to facilitate training of public service | Regulation 13(1)(c) makes it mandatory for the | mandatory for SRC to partner proposal and amended the !

54 |



280 d]|s6

‘'suoienbas 3yl E pauieluod
se  uoisiacid 2l uielay

| & @ABY 01 3INDIIP 1 SINRW pue
andalgns s puey 1Yo 3wy
Uo waisAs |eonAjeue-uou  uy

[ "321A43s Dijand aul u
sqol ||e 01 sa|dipuid uoiren|eas
gol ayi Bulkidde Ajwdojun
10} MJomswes; e sapiacsd
A 'qol e jo yuom asAjeja.
a3y Buiwisisp Jo poulsw
aanaalgo pue  JnewsaisAs
1sow 3ul sl wsisAs paseq
Jope) uiod |eonAleue  uy

"101235 3Y3 jo Ayueynaad pue Ajjjigeulgisns

AQ Dpswuojul SI pasn 30 0] wWaisAs uonenjeas qol
jeuy pasodoud s1 3 "WISAS [RIIIAjRUBR UCU N0 13| IABY
[IM 31 ‘waisAs [eonAjeue no Bunuiod i uonejnbal m_._._._
40X

—_—

"suone|nba.
a3yl u papwoid se. ssnep
3yl suel
3Ul paiapIsUod sey DYS

pue! |esodosd |

'S10Joe) 3|gesusdwod
_mﬁ sucne|nbal sssyy ul Ino
[ 13s 0] 3|qIses) =g jou Aew 3T

‘siamed |
angeisibal jo uoneBapp =jeudosddeur ue  syqyosd |
YdIym 1oy syuswniisul Aioiniels syl Jo (W)ET UORIBS JO
uoiusAeuod ul Bulag awes 3yl pioAe 03 suonenbal Ul
Ul 310 189S 3G 0} PasuU Jauun) Si0oe) 3|qesuadwod ay)

"SJomMod IARASIUILLPE PaUYSPp ApuaRnsul
uo 1uspuadsp Apnpun wuocsiad Aue jo suonebigo
10 s312q)| ‘s1ybl aew Jou pinoys Ssjuawnsul Alojniels |
Jeyl sspincud YDIUM PY SlUBWNASUT AJoImels ayl Jo
(M)ET UONDAS YNM AJILLIOJUCD Ul 3G O] Japio ul paznignd
pue psuyap 39 Jayuny Jsnw siope) 3jgesuadwod ay)

‘go( sy3 03 3|qedijdde si Se 3DNIAIIS JO SIWIYDS

10 uondudsap gol ‘quawellied JO Py Ue ‘UoiINIASUOD AW
ui Ino 335 se qgol e jo suomduny ay3 Junodde oyl Buney
Jo}e paullIzIEp 3Q ISNW SJojoe) 3|gesusdwod 3yl
‘uonenjeas gofl Joj 510308} sjgesuadwod ay) agisa.d
lleys uoissiwwo) aul 1eyy sspinotd (p)(1)ET uonenbay
wodsjied

‘uoIssIWOo) |
3yl Ag pequosaud se siope; sjgesuadwod |
Buisn sgol ssjenjeas 1eyy waisAs uonenjeas gol

paseq Jopej-juiod ‘jednAjeue ue asn o,

‘Aj@1eudosdde uoisiaoud

"AjaAnensiuiwupe
_ pauluslsp 3q Aew pue
| [euonndo aq pINoYs SuoiNIisul
Buiuien Upm Buriauueg

'SuCNINSUl 331AJ3S dijgnd Jo
Buruiesy a3e31dR) 03 SUOINIISUI
buiuiesy pV-TETEY U3

Ajoeden

[eusalul S,u0ISSILWOD 3yy Ag paulwlislep pue |euondo
39 pinoys suopminsul Buuiesy yum Buuauled ay)
‘uonen|eas qol 01 buneal

SJanew Ul suonNyisUl 321A43s Jignd Jo Buiuesy aleyney
01 suonmipsul Buwien yIm Jsuped 0 UOISSILLWOY |

‘uoienjeas gol 01 bunejss sJienBW U SUCINIISU!

Jds

J¥S A9 SNOILVAHISHO

MOVEAa334 ¥IATOHINVIS _

NOISIAOHYd

A8 NOILOV/3ISNOdS3IY



‘suonenbas yesp
aul ul papiaoid ise asnep
3y} suejs pue |esodoid
“SBY  D¥S |

24l pPaispisudd

ur paydde ase sajdpupd
1UIaYIp 30434313
pue s31pog J1jgnd
waisyp  Ag paubisap
e sgol Jo sassgpp a3yl

'sqof |enpiaipul

Jjo sanlaisuodsal
J uno2oe el
10U S30p  3JniejDuUIWOoU
10 sassed gol

Buisn sgol jo uonenjeas

‘awes ayj papelb
3ie sanljiqisuodsal Jejiwis
ulm sgol 1euy sainsus pue
3|0l e 0] paubisse si qof
3Ul JO yuom 3Aneg@RJ 3U)

1Byl SaUNSUI  Uojen|eAl
qog ‘Apoq alignd
e AQ papiaoid suonduosap
gol ayy u psulguod

se gol sy} Jo Jusjuod
3yl U0 paseq paPNPUOd
S! uoijen|eAa gor '1

| jo abeysioway B O} P3| USYO Sey Sannua Ijgeledwod

‘3ouepInd Joj D¥S-s4d 321A43S 21|gnd

J0 Ansiull 3yl jo s3130eid |y 03 uiebe 2dUO Jajal M
"AJjgisuodsal

[euoIppe paubisse aq 03 1210 BulAy ybiy Joj Ajoeded
ping Jo ‘siaaio o) saniigeded Bumpsey-pnw 33e8.d
01 J2Aoidwa ue jo Ayjge aul Jwij |im pue ‘|euoiied
Si uoiNyasul diales dgnd syl ul 304 2 Jo JuU3UoD
gol auyl u Buisue sabueyd mainas 0] uonsaebbns syl
"J03335 3y 03 U3l

NOUIM DYS AQ PaUILIRIBp 3l S3seD  paZi|enplAlpul
3ouls ‘Juswulancb aunus Byl ssosde swuay 3|gedidde |
Jo (wnipuadwod) yiomawel 3jbuis e aaey jou sI0p
JUDWILLIBACY 3Yl 2Jaym UOIENIIS 3|geuslun ue sajeald
os|e 3 CJyioue 03 ucnMIsul dngnd suo wWol Yels

Ul DO¥S AQ Juswiessy palenuatayip  Jo S3DULpPU]
"S3WOIIN0 palenualsyip

pue uonedjdnp JO ¥si 32Ul 3ILIAGO O] IAISS Dignd
3J1jua 23Ul Ul qol 20140 AJBAS JO M3IARS B O} 3S4N0d3J
noyum ‘saoge se uebuo juiod |edo) pajeubisap 3yd
01 Sljausg pue uonessunwias uo aduepinb Sleudosdde
anb  pue ‘ainpniis  ucnedyisse  abuis e UM
sgol jo uoneneas qol |essusb e ayeuspun ued JYS |
JV0S

—{|eus uoniMsul 301AL3S J1gnd (T

\

‘suoignBas yelp
3yl ul papiaoid ise asnep
2yl sueas pug  [esodosd
U1 paJapisuod sey IS |

‘uoisinoid syl

| J0 3sodind papualul 3y 1401SIp

|leus peasodosd se | Mdegpaay,
piom 3y uonJasul

,21EdIUNwwod,, Ja1e
Al1eipswil |, yoegpsay, piom ay) Jo uoiasul sasodoid |
uanyep 4o Algwassy Aquno)

'S]INsaJ uailen|eAs gol aul 21eaIunuiwod

Fi

pue ’s3nsa. uoienieaa gof

uo suonmsul 221A1as diignd abebua

SIAlsS dgqnd
a3y} ul sgol e o3 sajdipund
uoneneas gol syl bBulAidde
Ajwaojiun ioj  yJomawedy

s -
A8 NOILOV/3SNOJSIN

JYUS A8 SNOILVAY3SEO

N0vaa33d d3dTOHINVLS

NOISIAOYd




PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC

their design. Using such
classes as the basis of
. evaluation may result to
' assigning same relative
worth of jobs performing
different responsibilities or
assigning different worth
of jobs for jobs performing
same responsibilities.

; 2. Job evaluation establishes
a single framework
(compendium) of
applicable terms across
the entire government.
This is because, jobs are
subjected to the same
compensable factors,

methodology and point |

“ evaluation system.

Internal and  external
relativities/ comparison of
the job evaluation grading
within  peer jobs and

factor based job |

institutions ~ is  also |
conducted while
undertaking job
evaluation.

Job  Evaluation creates a
common framework to ensure
| jobs performing similar
| responsibilities are graded the
| same and progressively adhere
to the principle of equal pay
for work of equal value. The
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PROVISION

STAKEHOLDER FEEDBACK

I
1
|

OBSERVATIONS BY SRC

" RESPONSE/ACTION BY
| SRC

" but due to budgetary constraints is not implemented as it

happened in 2019.

Section 16 should therefore be revised to care for such |

| Situation.

on salary structures takes into
account availability of funds.

| clause as provided in the |
draft regulations. ;
: \

| NPSC

There's need to allow flexibility in the event that
emerging issues call for review, consider adding an

exception.

The emerging issues that
might affect the worth of the
job to warrant re-evaluation
are set out in the criteria for

' job evaluation in Regulation 12

(1)

SRC has considered the
proposal : and retains the
clause 'a$ provided in the |
draft regulations.

coTu

Recommends the need to provide timelines for validity of

. job evaluation results.

The worth of the job remains
the same as long as the

| content of the job remains the

same. Evaluating a job whose

SRC has considered the
proposal = and retains the
clause as provided in the
| draft reguiations.

content has not changed will |

yield the same job evaluation
results, therefore wvalidity of
the job evaluation results in
not time bound, rather its
determined by the factors set
out under criteria for job

| revaluation (Regulation 12)

17.

Guidance on job evaluation

A public service institution may request for guidance

or clarification from the Commission on job
evaluation process and implementation of job
evaluation results.

18. Salary structures

The Commission shall
results, among other
regulation 9 (1), when—

use job evaluation
factors set out in

setting and reviewing remuneration
and benefits for a State officer; and

IGRTC

and benefits for a state officer.

Regulation 18(1) (a) indicates that the Commission shall
use the job evaluation results when setting remuneration

[
[
[

Previously, IGRTC has received salary structure from SRC |

The rationale for Regulation

18(1) (a) is that job evaluation |

results, among other factors
set out in regulation 9 (1),

1

| SRC has considered the
proposal : and retains the
clause as provided in the
| draft regulations.

| for the Secretariat that was not in tandem with the job | form the basis for setting |

-3
(e ]
u



STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY

PROVISION ‘ SRC
| evaluation results. The salary structure was introducing 2 | salary  structures for state |
| grade that was not in the job grading results, this officers.
| disadvantaging some cadres.
| Further, the members have been graded as | The views by IGRTC shall be
| Commissioner while Secretariat received a different job | addressed by the Commission
| evaluation. The law says you cannot have different | administratively
| salaries for same job. (See Employment Act) ‘ !
. County Assembly of Makueni | Regulation 18 (1)(2) addresses | SRC has considered the
| Insert the word “advising “immediately after the the state officers and therefore | proposal :and retains the
| ward” reviewing” setting and reviewing of  clause ‘as provided in the
The role of the Commission isto advise on @ remuneration and benefits is draft reguifations.
| remuneration and benefits to public officers in addition | only applicable to them.
| to setting and reviewing the same.
(b) advising on the remuneration and County Assembly of Makueni Regulation 18 (1)(b) addresses | SRC has considered the
benefits for other public officers. 18(1) (b) Insert the word “advising “immediately the other public officers and | proposal :and retains the
| after the word "reviewing”. therefore advising on | clause ‘as provided in the
The role of the commission is to advise on remuneration | remuneration and benefits is | draft regulations.
and benefits to public officers in addition to setting ' only applicable to them.
| and reviewing the same. :
19. Procedure for developing salary structures = Public Service Commission SRC has considered the |

(1) The Commission, shall, prior to developing
salary structures—

| Regulation
statutory powers and functions of SRC, specifically |

19 exceeds the constitutional and
Article 230(4)(b) of the Constitution which has been
interpreted by the Supreme Court in Petition No. 42
of 2019.

Proposal

19(1) The Commission, shall, prior to developing
salary structures for State Officers-

(a) conduct comparative surveys on labcur markets
and trends in remuneration to determine the
relativity of remuneration of public service in
relation to the market trends; and

subject the outcome of the comparative surveys

on labour markets and trends in

(b)

" There is need to have the
draft Regulations clearly

address the Commission’s

mandate with respect to salary |
structures for State and other |

public officers.

remuneration to the provisions of regulation 9

(1).

proposal and revised the draft

regulations appropriately.

106 |
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC |~ RESPONSE/ACTION BY

SRC

cannot compel a public service institution to ensure that
the salary structure of its public officers is as advised by
the Commission.

The role of setting the remuneration and benefits of
other public officers falls within the remit of their

redefine contractual relations between an employer and
employee.

In particular, section 11(1)(b) of the Parliamentary
Service Act, 2019 provides that the Parliamentary Service
Commission

"(1) In addition to the functions set cut in Article
Functions of the 127(6) of the Constitution, the
Commissicn shall:

a) direct and supervise the administration of the services
' and facilities provided by, and exercise budgetary control
over, the Service;

' b) determine and review the terms and conditions of
| service of persons holding or acting in the offices of the
Service;

c) initiate,
strategies relating to the development of the Service,

respective employers who also appoint and supervise the |
office holders and the Commission has no powers {0 |

co-ordinate and harmonize policies and |

mandate.

@

ensure its salary structure is as advised
by the Commission; and

SCAC

Salaries as advised by SRC for public officers cannot be
binding. The application of the advice is subject to the
constraints of the Constitution and the Supreme Court
advisory.

The provision on
implementation and review of
salary structures for other
public officers should be recast
in line with the Commission’s
mandate.

| SRC

has considered the
proposal and revised the draft

regulations appropriately.

County Assemblies Forum

The decision on salary structure of a public service
| institution belongs to the institution itself. The role of
SRC is advisory in nature. The public service institution
only needs to show that it sought, obtained and
considered the advise from SRC.

Omit this provision.

The provision on
implementation and review of
salary structures for other
public officers should be recast
in line with the Commission's
mandate.

SRC has considered the

proposal and revised the draft _

regulations appropriately.
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
© SRC

the Commission.

The role of setting the remuneration and benefits of

| other public officers falls within the remit of their

respective employers who alsc appoint and supervise the
office holders and the Commission nas no powers to
redefine contractual relations between an employer and
employee.

In particular, section 11(1)(b) of the Parliamentary
Service Act, 2019 provides that the Parliamentary Service
Commissicn

"(1) In addition to the functions set out in Article
Functions of the 127(6) of the Constitution, the
Commission shall:

a) direct and supervise the administration of the services
and facilities provided by, and exercise budgetary control
over, the Service;

b) determine and review the terms and conditions of
service of persons hoiding or acting in the offices of the
Service;

¢) initiate, co-ordinate and harmonize poiicies and
strategies relating to the development of the Service;

County Assemblies Forum

| SRC has no mandate to set or review the salary

structures of public service institutions. Its mandate is
limited to advising the said institutions.

' Delete Regulation.

There is need to provide clarity
in this provision on salary
structures for state and other
public officers.

SRC hds considered the |
proposal 2nd revised the draft
regulatiops appropriately.

CRA
This is unconstitutional. even for County governments
and therefore should be deleted.

| There is need to provide clarity
in this provision on salary |

structures for state and other
public officers.

SRC has considered the
proposal ‘and revised the draft
regulations appropriately.

Public Service Commission

| The clause exceeds the constitutional and statutory

mandate of SRC.
Proposal

' There is need to provide clarity

in this provision on salary

structures for state and other

public officers.

SRC has considered the
proposal:and revised the draft
regulations appropriately.

110;|
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RESPONSE/ACTION BY

PROVISION [ STAKEHOLDER FEEDBACK OBSERVATIONS BY SRC SRC |
| » |
f in this provision on rewarding : 1
i productivity and performance. |
' CAJ The rationale for the SRC has considered the |
; This paragraph should be amended to read as follows: regulations on  rewarding | proposal and revised the draft |
|

"The Commission shall provide guidance on the productivity and performance | regulations appropriately.
parameters for the type of rewards that institutions may | is tg ensure that public bodies
give to employees for productivity and performance”

The Salaries and Remuneraticn Commission should give
| guidelines on the type of rewards that institutions may
| give to its officers for productivity, as opposed to |
requiring institutions to seek approval from SRC for
implementation of its rewards schemes.

‘L seek the advice of the !
Commission on financial
reward and cash award |
schemes. ‘

There is need to provide clarity |
in this provision on rewarding
productivity and performance,

County Assemblies Forum
Refer to 4. Above. Besides, seeking advice for every
reward for productivity will be cumbersocme and
unnecessary. The Regulation inhibits the autonomy of
public institution; Awhich are empowered by law to make | coek  the advice of the |
independent de;ismns. _ ' Eaymission - —
Delete Regulation In the alternative, issue a one off | Eward ANl adh | BwWee
. circular to advice on the reward resulting in remuneration |

or benefits to public officers. schemes. ‘

The rationale for ~ the | SRC has considered the
regulations on  rewarding ‘ proposal and revised the draft
productivity and performance ' regulations appropriately.

is to ensure that public bodies '

There is need to provide clarity |
in this provision on rewarding
productivity and performance.

EACC The rationale for the SRC has considered the
It is proposed that Regulation 24(1)be deleted. regulations on  rewarding proposai and revised the draft
The rationale is that it shall be onerous for all public productivity and performance = regulations appropriately.
institutions to seek prior advice of SRC before awarding | is to ensure that public bodies | :

public officers a reward for productivity and ' seek the advice of the

performance. Commission on  financial |
reward and cash award

117 e



PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY
SRC

schemes.

There is need to provide clarity
in this provision on rewarding
productivity and perfofmance.

CRA

Public officers and the levels of government are not
under any mandatory obligation to seek this advice
because they have their structures in place including
the HR department. This is unconstitutional and should
therefore be deleted.

The

rationale for the
regulations on  rewarding
productivity and performance
is to ensure that public bodies

seek the advice of the
Commission on financial
reward and cash award
schemes.

Further, The Public ' Service
Commission (Performance

Management ) Regulations,
2021, with regard to rewards
provides as follows;

42(3)(a) Where a public
body establishes a financial
reward scheme, the public
body shall, first seek the
advice of SRC for the
proposed financial rewards.

46(2) the PSC shal! seek the
advice of SRC where PSC

intends to award cash
prices under the award
scheme.

SRC has considered the
proposal and revised the draft
regulations appropriately.

(2) The Commission shall in advising on
productivity and performance be guided by
the following—

County Assembly of Makueni

24 (2) Delete the entire sentence and substitute therefor

w

In  awarding productivity and

There is need to provide clarity
in this provision on rewarding

, performance the | productivity and performance.
| commission shall be guided by the following

| SRC has considered the
proposal and revised the draft
regulations appropriately.
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RESPONSE/ACTION BY

l
PROVISION ‘ STAKEHOLDER FEEDBACK OBSERVATIONS BY SRC SRC
— ‘ — -
| activities;
() to organize; and
(©) to form and join a federation.
' The clauses exceed the constitutional mandate of SRC |
in Article 230(4)(b) of the constitution as 'nterpreted
by the Supreme Court in Petition no 42 of 2019.
| Proposal
The clause shouid be deleted. ;
(2) A public service institution shall provide Parlscom There is need to provide clarity  SRC has considered the
the following information required for 151@9“'550-“ 26(2) Is si;nilzrlv ;Lttr: vfirgrsn tct:;e sgw:rs o: on the mandate of SRC to pergplc;stal and revg;eqat:;e draft
g ’ . - . the Commission an ero r wer of | advice public bodies on the regulations appropriately.
prows.lm? of advice on collective bargaining } employer public service institutions and goes beyond the | remunerative and  benefits :
negotiation— | powers of the Commission to advice. tems payable out of public
funds. '
County Assembly of Makueni - :
| Insert the word “process” immediately after the word | It may not be necessary to | SRC has considered the
| “bargaining”. add the word "process” before proposal and revised the draft |
| the word “bargaining” it may ' regulations appropriately.
i distort the purpose of the .
- provision. : )
(@) trade  union proposals County Assembly of Makueni A _ There is no contradiction with | No action Dy the Commission
and management The procedure should adhere to guidelines prescribed the Act. :

recommendations;

' in the Labour Relations Act, 2007

to)

institution’s financial perfermance;

| Which institution? Review and

County Assembly of Makueni

of the Labour Relations Act, 2007

(c)budget allocation;

County Assembly of Makueni
Which institution? Review and
of the Labour Relations Act, 2007

| The term “institution’s financial

tie {0 relevant provisions

tie to relevant provisions |

performance” refers to the
financial performance of the
public body seeking the advice
of the Commission.

SRC hag considered

the

proposal and revised the draft |

| regulations appropriately

()
establishnment; and

approved salary structure and staff

e any other information

required by the Commission.

that may be

(3) The Commission shall, upon receipt of a

' Parlscom

_The mandate of SRC to issue

SRC na$ considered

the

122 ¢
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

RESPONSE/ACTION BY

SRC

the Commission.

- Parlscom

Regulation 28(1) is ultra vires to the powers of the |

Commission in so far as it provides that the advice of the |

Commission is binding in relation to the remuneration
| and benefits of all cther public officers and may only be
| reviewed by the Commission.

' County Assembly of Embu
On review of advice on remuneration and benefits,
Regulation 28 seeks to make advice issued by the
Commission binding. The term ‘advice” in it literal
meaning can never be binding as to advise is to offer a
| guideline or suggestion. Secondly, the role of the
Commission when it comes to public officers, other than
| State officers, is clearly outlined in the Constitution and is
limited to an advisory role. By making advise binding
' then the Commission would in fact be setting
requirements for public officers which would be contrary
to the provisions of Article 230 (4) (b) of the

| Constitution. The regulation should therefore be revised |

accordingly.

County Assemblies Forum
This provision redefines the meaning of the word
‘advice’. It also obliterates the differentiation created by
the Constitution between ‘setting and reviewing of
remuneration’ and advising on the same.
Proposal

| Delete Regulation.

and other public officers.

‘ Public Service Commission
The clause exceeds the constitutional mandate of SRC in

| Article 230(4)(b) of the constitution as interpreted by the |

| Supreme Court in Petition no 42 of 2019.
Proposal
' Clause 28 should be deleted.

County Assembly of Makueni

Insert the words “in case of a dissatisfaction with
| the decision of the commission by a court of
| competent jurisdiction” immediately after the words

" commission”

125-fe
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PROVISION

STAKEHOLDER FEEDBACK

OBSERVATIONS BY SRC

| RESPONSE/ACTION BY
SRC

Parlscom

Regulation 31(1) is ultra vires tc the powers of the
Commission as the Commission has no power to enforce
the remuneration that it sets for State Officers. Further,
the advice given on the remuneration for public officers
is not binding.

The power to investigate, determine compliance and
enforce the same (including sanctions for non-
compliance) is placed on other state agencies such as the \
Office of the Auditor General, the EACC, DCI and the |
judiciary.

Regulation 31(2),(3),(4)&(5) are ultra vires in so far as
the Commission has no powers to investigate and
determine compliance.

It is necessary to revise the
| provision on compliance with

Commission set and reviewed
remuneration and benefits,
and advice in entirety.

SRC has considered
proposal and revised the draft
regulations to provide for
monitoring and evaluation.

the |

County Assemblies Forum

The Constitution does not create an obligation for the
public service institutions to adhere to the advice given
by SRC.

Proposal

Redraft sub-regulation (1) to apply only to state officers.

It is necessary to revise the

provision on compliance with |

Commission set and reviewed
remuneration and benefits,
and advice in entirety.

SRC has considered
proposal and revised the draft
regulations to provide for
monitoring and evaluation.

the

(2) The Commission may sensitize public
‘ service institutions on implementation of the—

County Assemblies Forum

Under Regulation 32 (2), it should be an obligation of
SRC to sensitize the public service institutions,

Proposal

In sub-regulation (2) delete the word ‘may’ and
substitute therewith the word ‘shall’ |

It is necessary to revise the
provision on compliance with
Commission set and reviewed
remuneration and benefits,
and advice in entirety.

SRC has considered the

|
|
1
|

' propesal and revised the draft |

regulations to provide for
| monitoring and evaluation.

- Parlscom

Regulation 31(2) is ultra vires in so far as the

| Commission has no powers to investigate and determine

compliance.

It is necessary to revise the
provision on compliance with
Commission set and reviewed
remuneration and benefits,
and advice in entirety.

SRC has considered the
proposal and revised the draft
regulations to provide for
monitoring and evaluation.

County Assembly of Makueni

Delete the entire sentence and substitute therefor
“set guidelines on remuneration and benefits by the
Commission.

31 (2 ) (b) Insert the words “state officers” |mmed|a*ely ‘
before the words “other public officers.

i

It is necessary to revise the
pravision on compliance with
Commission set and reviewed
remuneration and benefits,
and advice in entirety.

SRC has considered the
proposal and revised the draft
regulations to provide for
monitoring and evaluation.

set and reviewed remuneration and

- J_

i
|
| -
1
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OBSERVATIONS BY SRC

~ RESPONSE/ACTION BY

SRC

the power to make provision having the force of

law in Kenya except under authority conferred by

this Constitution or by legisiation.” '
This is further contrary to section 13(m) of the Statutory
Instruments Act as it amounts to an inappropriate
delegation of legisiative powers.
The guidelines contemplated should be set out in the
Regulations for approval together with the other
provisions of the Regulations.

| Regulation 24(e) contravenes section 13(m) of the

Statutory Instruments Act as it amounts fto an
inappropriate delegation of legisiative powers.

Regulation 29(2) is in contravention of section 13(m) of
the Statutory Instruments Act in so far as it purports t©
delegate the timelines for submission of the information
sought.

Regulation 32 is in contravention of section 13(m) of the
Statutory Instruments Act in so far as it purports to give
powers to the Commission to issue guidance on |
implementation of the Regulations and amounts to an |
inappropriate delegation of legislative power.
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REPUBLIC OF KENYA

Telegraphic Address %\w Parliamentary Service Commission
(Fa )
N

‘Bunge’, Nairobi Parliament Buildings

Telephone 2848000 P.O.Box 41842 -00100
Fax: 2243694 NAIROBI, Kenya

E-mail: sna@parliament.go.ke PARLIAMENT

SPEAKER OF THE NATIONAL ASSEMBLY/CHAIR OF THE PARLIAMENTARY SERVICE COMMISSION

OUR REF: DLC/ADM/1/19(63) 9t March, 2022

Mrs. Lyn C. Mengich,

Chairperson,

Salaries & Remuneration Commission, info@srec.go.ke
Williamson House, 6™ floor, 4" Ngong Avenue, regulations@sre.go.ke
P. O. Box 43126-00100,

NAIROBI.

Dear QL\ Qv FQV?Q "y

REQUEST FOR WRITTEN SUBMISSIONS ON THE DRAFT SALARIES AND
REMUNERATON COMMISSION (REMUNERATION AND BENEFITS OF
STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022.

We refer to your letter ref: SRC/ADM/18(2) dated 23 February, 2022.

Please note that the Parliamentary Service Commission was unable to participate in the
virtual stakeholders’ engagement meeting scheduled to be held on Monday, 28" February
2022 due to the short notice given for the meeting. It is important for effective and
meaningful public participation that stakeholders be given adequate notice of the meetings
to enable them attend. In this particular instance, your letter was received on Friday, 25"
February 2022 yet the meeting was scheduled for Monday, 28" February 2022.

Be that as it may, the Parliamentary Service Commission has now considered the draft
Regulations in light of the provisions of the Constitution of Kenya, 2010, the Salaries and
Remuneration Commission Act, (No. 10 of 2011), the Interpretation and General
Provisions Act (Cap 2 Laws of Kenya ) and the Statutory Instruments Act( No. 23 of 2013)
now proceeds to give its views on the draft Regulations as follows:



PROCEDURAL MATTERS
(a) Regulations making powers
I. The enactment clause of the Regulations states that “IN EXERCISE of the powers
conferred by section 26 of the Salaries and Remuneration Commission Act, 2011,
the Chairperson of the Salaries and Remuneration Commission makes the
following Regulations-...”

The draft Regulations are made pursuant to section 26 of the Salaries and
Remuneration Commission Act, (No. 10 of 2011) which provides that-

| %)

“(1) The Commission may make regulations generally for the better carrying into effect of any
provisions of this Act.

(2)  The power to make Regulations shall be exercised only after a draft of the proposed
Regulations has been approved by the National Assembly.”

3. The enactment clause should be re-done to conform to section 26 of the Salaries and
Remuneration Commission Act, and sections 13(a) and (h) of the Statutory
Instruments Act. The power to make Regulations is granted to the Salaries and
Remuneration Commission AND NOT the “Chairperson” whose role is to sign the
Regulations. This is a drafting and policy error that ought to be corrected.

(b) Regulations making procedure
4. Pursuant to section 26(2) of the Salaries and Remuneration Commission Act, the

draft Regulations can only be published after a draft of the proposed Regulations
has been approved by the National Assembly.

5. The enactment clause should therefore indicate that the Regulations are made by the
Salaries and Remuneration Commission after approval by the National Assembly.

(¢) Definition of “commission”.
6. The Regulations refer to the word “Commission” severally in the text/body. There
should be a definition of the term “Commission” as the Salaries and Remuneration

Commission.

(d) Vague provision

7. Reference to the words “other legal provisions™ in the proposed Regulation 6(a) and
9(1)(a) are vague and should clearly specify the written laws that the principles are
anchored on. These include the Employment Act, the Income Tax Act, the Public



Service Commission Act, the Parlimnehféry Service C0111111i§sion Act, the Judicial
Service Commission Act, the Retirement \Benefits Act, the Pensions Act, the
Parliamentary Pensions Act, and the Retirement Benefits (Deputy President and
Designated State Officers) Act.

SUBSTANTIVE MATTERS

Definition of “allowance”

8. Regulation 2 defines “allowance™ as meaning “... payment made to State or other
public officers in addition to the basic or consolidated salary, as the case may be,
for purposes of compensation, or any facilitative payment made to State or other

public officers.”

9. Facilitative payments are neither remuneration nor benefits and therefore fall
outside the mandate of the Salaries and Remuneration Commission. Facilitative
payments are simply monies paid to State and public officers to enable them
undertake their functions. The monies must be accounted for and do not benefit or
remunerate the State or public officer. Examples of facilitative payments include
imprest and per diem.

10. The phrase “...or any facilitative payment made to State or other public officers...”
should therefore be deleted.

ROLE OF THE SALARIES AND REMUNERATION COMMISSION WITH
REGARD TO OTHER PUBLIC OFFICERS

Powers of the Salaries and Remuneration Commission

11.1t is important for the Salaries and Remuneration Commission to properly recognize
the distinction between its constitutional power to set remuneration and benefits for
State Officers and its power to advise on the remuneration and benefits for other
public officers. During the Constitution making process, the Committee of Experts
on Constitutional Review in their final report dated 11" October, 2010 stated as
follows with regard to the Salaries and Remuneration Commission at paragraph

7.5.5.4:



7.5.5.4 The Salaries and Remuneration Commission

The functions of the Salaries and Remuneration Commission were revised
in the RHDC. Its power to sef the remuneration of MPs, members of the
executive, including the president, members of commissions and other
independent offices and other senior office holders was retained but its
power to set the remuneration of other public officers was removed. This
is because setting salaries in the public service is a matter closely linked 1o
government policy and subject to collective bargaining. It is therefore not
appropriately taken out of the hands of the executive (and unions) and
given to an independent body. Instead, under the RHDC the Commission
was to make recommendations on all other salaries efc in the public
service. The Commission was covered by the provisions of Chapter 16 of that
draft and so is independent. A rigorous process must be followed to remove

members of the Commission.

The composition of the Commission was also revised to ensure that each
sector affected by its decisions can nominate members to serve on it. In
addition, three additional members of the Commission were to supply
professional advice and do not vote (these are persons designated by the
Attorney-General s office, by the Cabinet Secretary responsible for finance
and by the Cabinet Secretary responsible for human resources).

The Salaries and Remuneration Commission protects constitutional
democracy in two important ways. First, following practice in many modern
democracies, it ensures that people do not set their own salaries — thus
although MPs must pass the budget, they do not set their own salaries.
Secondly, it protects the remuneration of members of the institutions that are
intended to guard the Constitution and oversee the executive and Parliament.
So, for instance, Parliament or the executive cannot intimidate judges by
threatening to lower their salaries — the salaries are set and protected by the

Commission.

Object of the Regulations

12. Regulation 3(1)(c) states that one the objectives of the Regulations is to provide for
the procedure for reviewing the remuneration and benefits of other public officers.
This is contrary to Article 230(4)(b) of the Constitution and section 11(a), (b) and
(c) of the Salaries and Remuneration Act, 2011 which envisages that the Salaries



and Remuneration Commuission shall play an advisory role in terms of remuneration
and benefits of all other public officers;

13. Article 230(4)(b) of the Constitution provides as follows:

The powers and functions of the Salaries and Remuneration Commission
shall be to—
(a) set and regularly review the remuneration and benefits of all State officers;
and
(b) advise the national and county governments on the remuneration and
benefits of all other public officers.

14. Sections 11(a), (b) and (c) of the Salaries and Remuneration Act, 2011 provide as
follows:

Functions of the Conmniission

In addition to the powers and functions of the Commission undei Article

230 (4), the Commission shall-

(a) inquire into and advise on the salaries and remuneration to be paid out of

public funds;

(b) keep under review all matters relating to the salaries and remuneration of

public officers;

(c) advise the national and county governments on the harmonization,

equity and fairness of remuneration for the attraction and retention of
requisite skills in the public sector;

(d)  conduct comparative surveys on the labour markets and trends in
remuneration to determine the monetary worth of the jobs of public
offices;

(e)  determine the cycle of salaries and remuneration review upon
which Parliament may allocate adequate funds for
implementation;

() make recommendations on matters relating to the salary and

remuneration of a particular State or public officer,

(g) make recommendations on the review of pensions payable to holders
of public offices; and

(h)  perform such other functions as may be provided for by the
Constitution or any other written law.

15. Regulation 4(2) provides that the Salaries and Remuneration Commission shall
undertake the review taking into account the applicable national budgeting and



planning cycles. This is contrary to section 11(e) of the Principal Act which provides
for the Commission to simply undertake the review. It is thereafter the responsibility
of Parliament to determine whether to allocate funds for implementation of the
review. It is Parliament’s role to make the budget as well as plan for the country’s
medium term expenditure framework. The Commission should therefore work
closely with Parliament and the National Treasury with undertaking reviews of
remuneration and benefits.

16. Regulation 10(b) provides that the Commission shall communicate its advice on the
remuneration and benefits for other public officers indicating the effective date of
implementation.

17. The role of the Salaries and Remuneration with other public officers is to advice and
not to set the remuneration. The role of setting the remuneration and benefits of
other public officers falls within the remit of their respective employers who also
appoint and supervise the office holders.

18. The Salaries and Remuneration Commission has no powers to redefine contractual
relations between an employer and employee.

19.Regulation 11(c) is not in tandem with section 11(c) of the Salaries and
Remuneration Commission Act in that the objective of the rationalization and
harmonization of job grading structures in the public service has not been set out in
the Regulations. Section 11(c) of the Salaries and Remuneration Commission Act
provides that the purpose of harmonization, equity and fairness of remuneration 1s
for the attraction and retention of requisite skills in the public service. The said
section 11(c) provides that in addition to the powers and functions of the
Commission under Article 230(4) of the Constitution, the Commission shall-

“advise the national and county governments on the harmonization, equity
and fairness of remuneration for the attraction and retention of requisite

skills in the public sector.”

Validity of job evaluation results
20.Regulation 16 infringes on the powers and responsibilities of employers of public
officers to undertake their own job evaluations for employees. In particular, the
Parliamentary Service Commission, the Judicial Service Commission and the Public
Service Commission have the power to undertake job evaluation for public officers
who are employees of these Commissions.



Procedure for developing salary structures

21.Regulations 19(3) and 21 are wultra vires the powers of the Salaries and
Remuneration Commission as set out in the Constitution and the Salaries and
Remuneration Commission Act which is to advise on the remuneration and benefits
of other public officers. The Commission cannot compel a public service institution
to ensure that the salary structure of its public officers is as advised by the
Commission.

22. The role of setting the remuneration and benefits of other public officers falls within
the remit of their respective employers who also appoint and supervise the office
holders and the Commission has no powers to redefine contractual relations between
an employer and employee.

23.In particular, section 11(1)(b) of the Parliamentary Service Act, 2019 provides that
the Parliamentary Service Commission-

“(1) In addition to the functions set out in Article Functions of the 127(6) of
the Constitution, the Commission shall —
(a)  direct and supervise the administration of the services and
facilities provided by, and exercise budgetary control over, the
Service;
(b)  determine and review the terms and conditions of service of
persons holding or acting in the offices of the Service;
(c) initiate, co-ordinate and harmonize policies and strategies
relating to the development of the Service,

It

Guidance on salary structures, rewarding productivity and performance

24. Regulations 22 and 23 provide that the Commission shall issue guidance on
recognizing productivity and performance as well as guidance on a public service
institutions salary structure. Again, this is ultra vires the powers of the Commission
which is to advise public service institutions and not to offer “guidance™.

25. Regulations 24 provides that a public service institution shall seek the prior advice
of Commission before awarding its public officers a reward for productivity and
performance. Again, this derogates from the power of employer public service
institutions and goes beyond the powers of the Commission to advice.



Collective Bargaining negotiation

26. Regulation 25(2) is ultra vires the powers of the Commission by prescribing the
period of collective bargaining agreements. The Commission may advise on the
period of a collective bargaining agreement but may not prescribe the period of the

agreements.

27.Regulation 26(1) provides that a public service institution with a recognition
agreement with a trade union shall seek the prior advice on the Commission before
commencement of collective bargaining negotiation. This derogates from the power
of employer public service institutions and goes beyond the powers of the

Commission to advice.

28. Regulations 26(2)(3)&(4) are similarly ultra vires to the powers of the Commission
and derogate from the power of employer public service institutions and goes
beyond the powers of the Commission to advice.

29. Regulation 28(1) is wuitra vires to the powers of the Commission in so far as it
provides that the advice of the Commission is binding in relation to the remuneration
and benefits of all other public officers and may only be reviewed by the

Commission.
Litigation

30. Regulations 30(3)&(4) are ultra vires to the powers of the Commission with regard
to advise to employer public service institutions as well as the established procedure

of litigation before the judiciary.
Compliance

31. Regulation 31(1) is ultra vires to the powers of the Commission as the Commission
has no power to enforce the remuneration that it sets for State Officers. Further, the
advice given on the remuneration for public officers is not binding.

32.The power to investigate, determine compliance and enforce the same (including
sanctions for non-compliance) is placed on other state agencies such as the Office
of the Auditor General, the EACC, DCI and the judiciary.

33. Regulation 31(2),(3),(4)&(5) are wuitra vires in so far as the Commission has no
powers to investigate and determine compliance.
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Contravention of section 13(m) of the Statutory Instruments Act ...

34. Regulation 7(2) provides that the Commission shall from time to time 1ssu¢
guidelines to give effect to the provisions of regulation 1.

15 This, in effect, delegates the power t0 make further statutory instruments to the
Commission without reference to the legislative role of Parliament. Article 94(5) of
the Constitution of Kenya, 2010 states as follows:

“No person or body, other than Parliament, has the power 10 make provision
having the force of law in Kenya except under authority conferred by this
Constitution or by legislation.”

36. This is further contrary to section 13(m) of the Statutory [nstruments Act as it
amounts to an inappropriate delegation of legislative powers.

’ 37.The guidelines contemplated should be set out in the Regulations for approval
together with the other provisions of the Regulations.

38. Regulation 24(e) contravenes section 13(m) of the Statutory Instruments Act as 1t
amounts to an inappropriate delegation of legislative powers.

39. Regulation 29(2) is in contravention of section 13(m) of the Statutory Instruments
Act in so far as it purports to delegate the timelines for submission of the information

sought.

40. Regulation 32 is in contravention of section 13(m) of the Statutory Instruments Act
¢ in so far as it purports to give powers to the Commission to issue guidance on
implementation of the Regulations and amounts to an inappropriate delegation of

legislative powers.

} Pension

41.Regulation 8 provides that the Commission shall set the pension or gratuity due to
a State Officer and advise on the pension or gratuity due to other public officers.
The Regulations should provide that the pension or gratuity shall be based on a
scientific formula and further be in tandem with the relevant pension laws
(Retirement Benefits Act, the Pensions Act, the Parliamentary Pensions Act, and
the Retirement Benefits (Deputy president and Designated State Officers) Act)

9



42. This shall bring the Regulations into conformity with section 13(k) of the Statutory
Instruments Act which provides that statutory instruments should not make rights,
liberties or obligations of any person unduly dependent on insufficiently defined
administrative powers.

Public participation

» Regulation 9(2) provides that the Commission “may” invite views from
stakeholders while discharging its mandate. Under Article 10 of the Constitution,
participation of the people is a national value and therefore mandatory.

43, Regulation 9(2) should therefore provide that the Commission “shall” invite the
views of the stakeholders while discharging its mandate.

Partnering with training institutions

44. Regulation 13(1)(c) makes it mandatory for the Commission to partner with training
institutions to facilitate training of public service institutions in matters relating to
job evaluation. The partnering with training institutions should be optional and
determined by the Commission’s internal capacity.

Compensable factors

45. Regulation 13(1)(d) provides that the Commission shall prescribe the compensable
factors for job evaluation. The compensable factors must be determined after taking
into account the functions of a job as set out in the Constitution, an Act of
Parliament, job description or schemes of service as is applicable to the job.

46. The compensable factors must further be defined and publicized in order to be in
conformity with section 13(k) of the Statutory Instruments Act which provides that
statutory instruments should not make rights, liberties or obligations of any person
unduly dependent on insufficiently defined administrative powers.

47.The compensable factors further need to be set out in the regulations to avoid the
same being in contravention of section 13(m) of the Statutory Instruments Act
which prohibits an inappropriate delegation of legislative powers.

48. Regulation 13(2)(c) which provides for the Commission to prescribe the criteria for
assessing, identifying and determining the jobs to be evaluated is wltra vires 10

section 13(m) of the Statutory Instruments Act which prohibits an inappropriate

10



* delegation of legislative powers. The criteria for this should be.set out in the
regulations and is indeed set out at Regulation 12(1).

Review of job evaluation

49. Regulation 15(3) needs to be re-drafted to more accurately communicate the
procedure of applying for review of job evaluation results.

50. Regulation 15(4) provides that the Commission shall prescribe the timelines for an
application for review of a job evaluation. This 1s a derogation from section 13(m)
of the Statutory Instruments Act which prohibits an inappropriate delegation of
legislative powers. The timelines should be detailed in the Regulations or in a
schedule to the Regulations.

51.Again, the timelines set out in Regulations 15(5)&(6) should be detailed in the
Regulations or in a schedule to the Regulations and not prescribed by the
Commission.

CONCLUSION

The Parliamentary Service Commission thanks the Salaries and Remuneration
Commission for the opportunity to give its views on the draft Regulations and assures it of

its highest regard.

YourS)
HON. JUSTIN MUTURI, E.G.H., M.P.,
SPEAKER OF THE NATIONAL ASSEMBLY/CHAIRMAN,

PARL]AME.l TARY SERVICE COMMISSION.
|
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TSC MEMORANDUM ON THE DRAFT SRC (REMUNERATION
AND BENEFITS OF STATE AND OTHER PUBLIC OFFICERS)
REGULATIONS 2022

PRESENTED

TO

THE SALARIES AND REMUNERATION COMMISSION

BY

THE TEACHERS SERVICE COMMISSION




TEACHERS SERVICE COMMISSION

Telephone: Nairobi 2892000 TSC HOUSE
Email: info@tsc.go.ke _ KILIMANJARO ROAD
' Web: www.tsc.go.ke "UPPER HILL :

PRIVATE BAG- 00100

When replying please quote NAIROBI, KENYA

Ref. N>:CS/TSC/46/VOL.VII

Date: 16" March, 2022

Anne R. Gitau, MBS (Mrs)
Secretary/Chief Executive

Salaries and Remuneration Commission
P.O. Box 30050 — 00100,
NAIROBI

Dear Madam,

TSC MEMORANDUM ON THE DRAFT SRC (REMUNERATION AND
BENEFITS OF STATE AND OTHER PUBLIC OFFICERS)
REGULATIONS 2022

This is in reference to your letter SRC/ADM/18 (2) dated 23" February, 2022,
and our letter Ref:TSC/FIN/SDD/SRC/70/VOL.II/4 dated 11/3/2022 on the
above matter.

We have subjected the proposed Regulations on the Remuneration and Benefits of
State and Public Officers 2022 to a thorough review.

Attached hereto, find Memorandum elaborating the position of the Teachers Service
Commission on the same.

We await the opportunity to reiterate and/or elaborate on the same.

Yours Sincerely,

5
yi‘.‘ﬂ?ncv NJERI MACHARIA, CBS

SECRETARY/CHIEF EXECUTIVE




TSC MEMORANDUM ON THE DRAFT SRC (REMUNERATION
AND BENEFITS OF STATE AND OTHER PUBLIC OFFICERS)

RE

GULATIONS 2022

1. INTRODUCTION

1.

RERERERERERER
NOoO U A WN =

The Teachers Service Commission (the Commission) is established under
Article 237 (1) of the Constitution as a constitutional Commission with
primary functions being to: - register trained teachers; recruit and employ
registered teachers; assign teachers for service in any public school or
institution; promote and transfer teachers; exercise disciplinary control over
teachers; and terminate the employment of teachers engaged in public
service.

The Commission is further mandated Under Article 237 (3) of the
Constitution to:- review the standards of education and training of persons
entering the teaching service; review the national demand for, and the
supply of teachers; and advise the National Government on matters relating
to the teaching profession.

On the other hand, section 11 of the Teachers Service Commission Act
requires the Commission to: -

Formulate policies to achieve its mandate;

Provide strategic leadership and direction;

Prescribe teaching standards and ensure compliance;

Manage the Teachers payroll;

Facilitate career progression & professional development;

Monitor the Conduct and Performance of teachers; and

Do all such other things as may be necessary for the effective discharge
of its functions and the exercise of its powers.

TSC is therefore an independent body bestowed with a specific mandate to
undertake all teacher management functions. Under Article 250 of the
Constitution, the membership of the Commission is constituted to discharge
and/or execute such mandate while Article 249(2) (b) of the Constitution
acknowledges that the Commission is independent hence not subject to
direction or control by any person or authority.



The Commission is the single largest employer in the public sector. Notably,
the proposed Regulations will have huge implication in the teaching service
in Kenya. It is against this background that the Commission has carefully
studied the proposed Regulations and hereby presents its views on the same
for consideration.

2. GENERAL VIEW ON THE PROPOSED REGULATIONS

2

2.2

2.3

2.4

2.5

Pension Regime in Kenya

Pension regime in Kenya is regulated by Constitution, the Pensions Act, the
Retirement Benefits Act, and the Public Service Superannuation Scheme
Act. These legislations provide statutory guidelines on the entire pension
regime in public service.

Further, the statutes and attendant Regulations vests the legal mandate for
the management of retirement benefits in different institutions in the public
service including the National Treasury, the Retirement Benefits Authority
and various employers.

Regulation 8 of the proposed Regulations seeks to upset the above
substantive statutory framework through the “back door” i.e. subsidiary
legislation. As a cardinal principle of law, Regulations cannot amend a
substantive statutory provision. The net effect of the Regulation as currently
drafted are inconsistent with the provisions of the Pensions Act, the
Retirement Benefits Act, and the Public Service Superannuation Scheme
Act.

For instance: The Regulations proposes that SRC shall set and advice
pension or gratuity payable to state officer and public officers. This
contradicts the provision of the first schedule of the Pensions Act that
provides a statutory formula for calculating pension emoluments in public
service.

We further take note that, the Public Service Superannuation Scheme is a
defined contribution scheme for employees in the public service. The same
is founded on the provisions of the Public Service Superannuation Scheme
Act. The scheme is further regulated by the Retirement Benefits Authority.
To this end, therefore, the proposed provision by the Regulations to
mandate SRC to regulate defined contribution schemes will not only be
usurping the mandate of the RBA but also a contravention of the existing
law.



2.6

2.f

2.8

2.9

2.10

2:1 1

Under Section 11(g) of the Salary and Remuneration Act the Commission
has the mandate to make recommendations on the review of pensions
payable to holders of public offices. The proposed Regulations tends to
extend this mandate beyond the provisions of the parent Act to include
“setting, regulating, reviewing, advising on pension review.” This creates
inconsistency which will not stand the test of time and/or the legal threshold
for law making.

To the extent that the proposed Regulations tend to encroach on matters
already sufficiently provided for by other existing legislations the same is
not only in contravention to jurisprudence but may fail the wltra vires test.

We reiterate that there are statutory legislations in place that creates, defines
and regulates the right to pension. As such, except through an amendment
of the parent Acts to place SRC in the implementation structure of
pensions, an attempt to create, define, regulate or confine powers to any
other entities than those contemplated under the relevant legislation will be
illegal.

The proposed Regulations will render impotent and circumvent the powers
and roles granted to bodies under the Pension Act, Retirement Benefits Act,
and Public Service Superannuation Scheme Act. In this regard, it is our view
that the proposed Regulations should be limited to the Constitutional
Mandate of SRC.

Managerial Prerogative of an Employer

Generally, employers have the mandate to recruit, supervise, appraise, and
reward employees based on achievements and productivity instruments
developed by the employer.

More specifically, teacher management functions is exclusive mandate of
TSC under Article 237(2) including inter alia to recruit, employ and
promote teachers. TSC constitutional power to undertake teacher
management functions vests it with exclusive mandate to supervise, measure
and evaluate performance of its employees. The same is further buttressed
by Section 11(f) of the TSC Act that empowers the Commission to monitor
the conduct and performance of teachers in the teaching service.



2.12

2.13

2.14

2.1%

2.16

2.17

Accordingly, the TSC just like other employeis in public service has in place
the Performance, Recognition, Rewards and Sanctions Policy for its
employees. This policy framework compliments the Performance Contract
and Performance Appraisal tools to measure productivity and consequently
issue rewards or sanctions where appropl'iate; | ”

In the same spirit, the Public Service Commission has in place the
Performance Rewards and Sanctions Policy Framework for the Public
Service. This framework establishes performance management system and
a basis for rewarding exemplary performance, and where necessary,
administering sanctions for poor performance, with a view to enhance
productivity in the Public Service.

Regulation 23 and 24 seeks to irregularly grant SRC the mandate to
approve internal policies or guidelines related to rewards and productivity.
More dangerously, Regulation 23 (1) seeks to further grant SRC power to
develop Guidelines on rewarding productivity and performance and that
such Guidelines will be binding on employers in the public service.

Accordingly, it is our considered view that Regulations 23 and 24 be
deleted entirely as it seeks to unlawfully usurp the mandate of Public Service
employers contrary to Article 249 of the Constitution.

Issues of reward and productivity are managerial emanating from the
administrative prerogative that vest exclusively on an employer. While we
appreciate the mandate of SRC under the law, TSC being a Constitutional
Commission with operational independence cannot be directed by any
other person or authority save as provided in law.

It is also key to note that there is a proposed National Productivity and
Competitiveness Council Bill, 2019 that seeks to establish framework to
foster productivity and competitiveness improvement in the public sector.



2.18 It is our view, therefore, that rewards and sanction framework are within
the exclusive province of employers. It is also key to note that not all
rewards contemplated under various policies in the public sector have
financial implications.



3. MATRIX ON SPECIFIC RECOMMENDATIONS ON THE PROPOSED

REGULATIONS

TSN R
‘Regulation 8 (1)
and (2): SRC
shall set/advise
on pension due
to state officers
and public
officers.

Regulatlon B(3):
State or other
public officer
shall not be paid
both pension
and gratuity for
the same period
of time.

T R
The FTrgtgc_Iiéarle_of Pensions Act
provides for a formula for calculation
of pensions due to a public officer.

Further, the Public Service
Superannuation Scheme Act provides
for contributions and payment of
retirement benefits for defined
contribution.

It is our view therefore that the
proposed Regulation tend to bestow
functions provided by other statutes
on SRC without any basis in law.

The proposed Regulation contradicts

Section 4 of the Pensions Act that
provides that every person has
absolute right to pensions and gratuity.

REC@MMENDATIONS

 The entuety of
Regulanon 8 be deleted.




EeEulation 8(57)
and (6): SRC to
give guidance to

8 effect defined
& | contribution

SRC to set,

§ review advise
and recommend
| on pension

| review

| Regulation 8(7):

The Public Service Supéraﬁnﬁation
Scheme Act creates a defined
contribution for public service and
gives guidance to contribution and
payment of retirement benefits under

the scheme.

Further, the Retirement Benefits
Authority established by the
Retirement Benefits Authority Act is
mandated to regulate Pension

Schemes.

Thus, the proposed Regulation
contravenes the powers/functions
provided by statute and donated to
other bodies.

The proposed Regulation extend to
the mandate of SRC beyond what is
provided under section 11(g) of the
SRC Act. The Regulation is thus u/tra
vires




'_Eiégulat'ibl{ 23 & |
24: Rewarding

| productivity and
@ performance

------------------------------

-Fi-r-stly, Rewards and Sanctions is an
exclusive prerogative of the employer
and TSC being an independent
constitutional body its functions
cannot be supervised by another body.

Secondly, we note that the nature of
Productivity and Rewards regime does
not require guidelines, approvals and
supervision by SRC.

Thirdly, SRC has no such mandate in
law. It is only the employer in
consultation with the employee who
can effectively measure the
productivity of an employee.

Fourth, the proposed National
Productivity and Competitiveness
Council Bill, 2019 seeks to establish a
council that will be in charge of
productivity and competitiveness in
the public sector.

Teachers are employees of TSC and
therefore, their productivity and
performance can only be measured by
TSC through its internal Performance

Evaluation instruments.

The régulations be
deleted in entirety.
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Rererence is made to your letter dated 23 February, 2022.

Attached is the written memorandum from the Public Service Commission.
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SALARIES AND REMUNERATION COMMISSION (REMUNERATIONAND BENEFITS OF
STATE AND OTHER PUBLIC OFFICERS) REGULATIONS, 2022

. -MEMORANDUM OF THE PUBLIC SERVICE COMMISSION

[No. | CLAUSE |  ISSUE ] PROPOSED AMENDMENT

PART |—PRELIMINARY PROVISIONS -

1. 2 The interpretation of “job “Job Evaluation™ should be
evaluation” violates the interpreted to mean a systematic and
mandate of PSC under Article objective process of determining the
234(2(a)(i) of the Constitution worth of a job in relation to other
as read together with Section jobs. for-purpeses—of—establishing—a

rational-grading structure; (delete)

27 of the Public Service
Commission Act, 2017.

2. 2 The interpretation of the term The definition should be as follows:-
“public service institution™ is

“public service institution™ means
a) Public Service Commission:;

b) Parliamentary Service Commission;
¢) Judicial Service Commission;

d) National Police Service Commission;
e) Teachers Service Commission;

f) County Public Service Board;

g) County Assembly Service Board;

unconstitutional as it purports
to wusurp the constitutional
mandate of the Public service
Commission  specifically — Art.
234(2)(g) by giving SRC the
power to directly engage public
service institutions that fall
under the mandate of the

. . L . and
Public Service Commission i.e.

h) Constitutional Commission  and

Ministries and State
C . Independent Office.
orporations. - )
3. 2 Review of remuneration and [t should be amended to only provide for
benefits the definition of review.
4. 3(2)(c) The provision contravenes Art. Clause 3(2)(c) should be deleted.

234(2) (g) of the Constitution and it
also contravenes the provisions of
Section 11(b) of the Salaries and
Remuneration Act which only gives
SRC the power to keep under
review all matters relating to the
salaries and remuneration of public
officers.

It should be noted that under Article
230(4) of the Constitution SRC is
only mandated to set and regularly
review the remuneration and
benefits of all State Officers and to




No.

CLAUSE

ISSUE

PROPOSED AMENDMENT

PART II- SETTING, REVIEWING AND ADVISING ON REMUNERATION AND BENEFITS OF STATE

advise the National and County
Governments on remuneration and

benefits of all other public officers.

Therefore, SRC cannot give itself
powers, through Regulations, that
exceed their Constitutional powers
and functions.

AND OTHER PUBLIC OFFICERS

5.

4

The entire clause exceeds the powers
and functions of SRC as provided in
Article 230(4) of the Constitution
and Section 11 of the SRC Act.

_4(1)—55&8796_(1 as follows
4. “(1) The Commission shall —

(a) undertake a review of State Officers’
remuneration and benefits every four
years:;

(b) Keep under review other public
officers’ rernuneration every four
years;and

(c) Keep under review allowances and
benefits of other public officers.”

(3) The Commission may,
notwithstanding the provisions of
sub-regulation (1), undertake a
special review of the remuneration
and benefits of State officers and
other —publiec—officers (delete) to
address emerging circumstances and
conditions.

The clause exceeds the powers and
functions of SRC as provided in
Article 230(4) of the Constitution
and Section 11 of the SRC Act.

5(1) Whenever a review is due, the
Commission shall call forrelevant
information from public service
institutions, onremuneration and benefits
for their respective State officers. ether
public-officers— (delete)

The clause contravenes the mandate
of the Public Service Commission
under Article 234(2) (a) (i) as read
together with Section 27 of the
Public Service Commission Act.

The clause exceeds the powers and
functions of SRC as provided in
Article 230(4) of the Constitution
and Section 11 of the SRC Act.

(6) The Commission shall, in
undertaking a review or keeping
under review all matters relating
to the salaries and remuneration of
public officers inaccordance with these
Regulations, consider —

(a) the principles set out under
Article 230 (5) of the
Constitution, Section 12 of

the Act and other legal ]




No. | CLAUSE ISSUE PROPOSED AMENDMENT
provisions:;
(b) the economic performance of
"~ the country; '
(c) the outcome of
comparative surveys on the
labourmarkets and trends in
remuneration; and
(d) the job evaluation results as
undertaken by public service
- . . institutions.
8. 7(1) The clause contravenes on the 7(1) The Commission shall undertake
mandate of the Public Service periodic review or keep under review,
Commission under Article 234(2) (a)
(i) as read together with Section 27 5 i Ca“:' Ay o8, ) aliowancs: and
of the Public Service Commission other benefits and advise public service
Act. institutions taking into account
provisions of regulation 4.
The clause exceeds the powers and
functions of SRC as provided in
Article 230(4) of the Constitution
R and Section 11 of the SRC Act. -
19. 8 The entire clause contravenes the Clause 8 should be deleted in its entirety.
provisions of, among others, the
Presidential Retirement Benefits Act,
Retirement Benefits (Deputy
President and Designated State
Officers) Act, Retirement Benefits
Act, Pensions Act and the Public
Service Superannuation scheme Act. -
10. 9 Clause 6 and 9 are dealing with the | Clauses 6 and 9 should be merged. In the
same or related issue. merger, clause 9(1) should read:
9(1) The Commission shall, in setting,
reviewing and or advisingon remuneration
and benefits, where applicable, consider...
and
9(1)(g) should read; the job evaluation
results as undertaken by public service
institutions.
And
9(2) should read: In the discharge of its
‘ mandate, the Commission may shall




No. | CLAUSE ISSUE PROPOSED AMENDMENT
invite views from stakeholders which
include—
9. kaOH | The clause exceeds the pOW'e}‘sTof' | The clause should read; SR
SRC as provided for in Article 230 advice on remuneration and benefits for
(_4)(b)bof the tConstittLgiEn t“;hkh has | other public  officers Jindicating—the
ce been interprete . : . .
;]L?preme Court 21 Pet. Nyo. ;2 of elte Fimplementation. (delete)
- 2019. ) S
10. to 18 The clauses contravene on the Clauses 11 to 18 should be deleted.

mandate of the Public Service
Commission under Article 234(2) (a)
(i) as read together with Section 27
of the Public Service Commission
Act.

The clauses exceed the powers and
functions of SRC as provided in
Article 230(4) of the Constitution
and Section 11 of the SRC Act.

With regard to State Officers their
jobs are defined in the Constitution
and enabling legislation.




"No. | CLAUSE

ISSUE

PROPOSED AMENDMENT

11.

19 &
20(2)

The clauses exceed the constitutional
and statutory powers and functions
of SRC, specificalty Article 230(4)(b) -
of the Constitution which has been
interpreted by the Supreme Court in
Petition No. 42 of 2019.

19.1) The Commission, shall, prior to
developing salary structures for State
Officers— '

(a) conduct comparative surveys
on labour markets and trends
in remuneration to determine
the relativity of remuneration
of public service in relation to
the

market trends; and
(b) subject the outcome of the

surveys on
labour markets and trends
in  remuneration to the
provisions of regulation 9 (1).

comparative

(2) The Commission shall develop and
communicate to public service institutions
the set and reviewed salary structures for
State officers and advice-on-the-salary

structures -for-other public-officers. (delete)

(3)A public service institution shall—

(a)y-ensure-its—salary structure-is
as-advised-by-the
Commission;and

(b) submit the-information
requested-by-the-Commission
while-undertaking comparative
strveys-ontabeurmarkets and
trends-in-remuneration:- Delete

Clause 20(2) should be deleted.

12.

21

The clause exceeds the constitutional
and statutory mandate of SRC.

(a) Salary structures that are set,
reviewed or-advised Delete shall
remain valid until reviewed by the
Commission.

13.

23

The clause encroaches on the Public
Service Commission powers and
functions in Article 234(2)(e ) of the
Constitution as read with Section 62
of the Public Service Commission
Act.

Clause 23 should be deleted in its entirety.




No. | CLAUSE I1SSUE - 'R PROPOSED AMENDMENT
14. 26(3) & | The clauses exceed the constitutional | Clause 26(3) & (4) should be deleted in
(4) mandate of SRC in Article 230(4)(b) | entirety.
| of the constitution as interpreted by :
the Supreme Court in Petition no 42
of 2019. o I
PART Ill— MISCELLANEOUS PROVISIONS S
15. 27 The clause exceeds the constitutional . o
mandate of SRC in Article 230(4)(b) 2-7A public service :nstltu.t:c.:n rn‘ay. aF -any
of the constitution as interpreted by | [IMe. request the Commission, in writing,
the Supreme Court in Petition no 42 | O
of 2019. a) Set and review the remuneration
and  benefits for its State
Officers, and
b) Advise on the remuneration
of its public officers.
16. 28 The clause exceeds the constitutional | Clause 28 should be deleted. '
mandate of SRC in Article 230(4)(b)
of the constitution as interpreted by
the Supreme Court in Petition no 42
i_ of 2019.
17. 30(3) The clause is superfluous as the Clause 30(3) should be deleted.
procedures for dispute resolution in
court is provided for in various rules
g of procedure for different courts. | S
18. 31(1) The clause exceed the constitutional | (1) The Commission may take any
mandate of SRC in Article 230(4)(b) | measures it considers necessary to ensure
of the constitution as interpreted by | that public service institutions adhere tothe
the Supreme Court in Petition no 42 | set and reviewed remuneration and
of 2019. benefits for State Officers. and-adviee
- o issued-by-the-Commission Delete
19. 31(3). The clauses exceeds the Clauses 31(3), (4) and (5) should be
(4) and | constitutional mandate of SRC in deleted.
(5) Article 230(4)(b) of the constitution
as interpreted by the Supreme Court
B | |in Petition no 42 of 2019.

s

Amb. Anthony Muchiri

Chairperson, Public Service Commission

28" February 2022.




MATRIX OF VIEWS ON DRAFT SRC REGULATIONS AS SUBMITTED BY TSC AND PSC

Provision

General Stakeholder Feedback

Observations by SRC

Response/Action by SRC

“public body” has the same
meaning assigned to it under
section 3 of the Interpretation
and General Provisions Act;

PSC

The definition of “public body” in the
Regulations has the effect of usurping the
functions and powers of the PSC is provided
for in Article 234 of the Constitution. The
Commission is the constitutional entity that is
responsible for human resource management
in the public service which encompasses
Ministries, Departments and State Agencies
including State Corporations and Public
Universities.

This is in the same manner as the
Parliamentary  Service  Commission s
responsible for the Parliamentary Service,
National Police Service Commission is
responsible for the police service, Judicial
Service Commission is responsible for the
teachers’ service. Whereas SRC deals directly

with the other mention service commissions |

on the areas of their mandate, when it
comes to the mandate of the Public Service
Commission, SRC always proceeds to deal
directly with entities under the PSC. The
effect is a distortion of the service.

It is noteworthy that the definition adopted

)
7

,
| The definition of the term “public body” as used in
the draft
assigned to it under Section 3 of the IGPA.

regulations has the same meaning

As rule of law making, a regulation cannot
assign a different meaning than what is
prescribed in an Act of Parliament.

The definition proposed by PSC s
inconsistent with the definition as set out in
Section 3 of the IGPA.

The 6" Schedule of the Constitution
provides that all law in force immediately
before the effective date continues in force

and shall be construed with the alterations,
adaptations, qualifications and exceptions
necessary to bring it into conformity with
this Constitution. Section 3 of the IGPA, on
the definition of the term “public body”
should thus be read with the alterations,
adaptations, qualifications and mxnmugo:m“
necessary to bring it into conformity with
this Constitution.

” It is
| definition be retained.

proposed

that

)

« 2SI

2

the




by the SRC is contained in the Interpretation |
and General Provisions Act, which mumamn_
definition has not been amended since the “
promulgation of the Constitution. If that |
definition is adopted as proposed in the draft |
regulations, the SRC will be given a |
greenlight to unconstitutionally ignor PSC |
which is the one responsible for the public _
service, "
_

Proposal by PSC _
“public body” means: _
a. Public Service Commission;

b. Parliamentary Service Commission; |

¢. Judicial Service Commission; ﬂ
d. National Police Service Commission; |
e. Teachers Service Commission; [
f.  County Public Service Board; _
|

_

g. County Assembly Service Board; and

h. Constitutional  Commission  and
Independent Office.

2 3.(1) The objective of these
' Regulations is to—

|
h

PSC 7
Regulation  3(b)(iii) contravenes >an_m_

—

The powers and functions of SRC are not |
limited to only what is denoted under Article |

It is proposed that Regulation

|
|
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(a) To facilitate the discharge of
the mandate of the Commission;

l

|

| (b) provide for the procedure
| to_

!(i) set and review remuneration
|

|

and benefits for State officers; ‘

(i) advise on remuneration aﬂd‘
benefits for other public officers;
and

| (iii) keep under review all
| matters relating to salaries and
remuneration of other public
officers.

234(2)(g) of the Constitution and it alsoi
contravenes the provisions of Section 11(b) |
of the Salaries and Remuneration Act which

only gives SRC the power to keep under |
review all matters relating to the salaries and |
remuneration of public officers. }
It should be noted that under Article 230(4) |
of the Constitution SRC is only mandated to |
set and regularly review the remuneration i
and benefits of all State officers and to |
advise the national and county governments i
on remuneration and benefits of all other |
public officers. Therefore, SRC cannot give |
itself powers, through regulations, that

exceed their constitutional powers and

230 (4) (a) and (b) of the Constitution.

Section 11 of the SRC Act confers SRC with
additional powers and functions.

Regulation 3(b)(ii) is drawn from the
provisions of Section 11(b) of the principal
Act which mandates SRC to keep under
review all matters relating to the salaries
and remuneration of public officers.

| 3(b)(iii) be retained.

|
[
\
|
|
|

|
|
|

|

6. (1) Pursuant to Article
230(4)(a) of the Constitution,
the Commission shall set the
pension or gratuity due to a
State officer.

(2) The Commission shall, in |
consultation  with relevant |
stakeholders— 1
|
(a) advise on the |
pension or gratuity due to
other public officers taking |

|
|
|
|
|
|
l
I into account the applicable

| Proposal

functions. i
Teachers Service Commission (TSC) ;
Regulation & of the proposed Regulations‘
seeks to upset the existing Pension statutory
framework through subsidiary legislation. As |
a principal of law, Regulation cannot amend |
a substantive statutory provision. We noted |
that Regulation 6 as drafted is inconsistent |
with the provisions of the Pensions Act, the
Retirement Benefits Act, and the Public
Service Superannuation Scheme Act.

Regulation 6 be deleted.

Pension is an employment benefit and | It is proposed that Regulation

therefore part of SRC's mandate under
Article 230 (4) of the Constitution to: a) set
and regularly review in respect of State
officers; and b) advise on with regard to all
other public officers.

The existing statutes that govern the
administration of pension ought to be
construed with the alterations, adaptations,
qualifications and exceptions necessary to
bring it into conformity with the provisions
of Article 230 (4) of the Constitution.

| 6 be retained.
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laws; and

(b) undertake

periodic reviews and make
recommendations on
pensions payable to

eligible persons.

The proposed Regulation 6 does not amend m
any Act of Parliament.

7.(1) The Commission shall, in
setting, reviewing and advising
on remuneration and benefits,
where applicable, consider any

or a combination of the
following principles and
factors—

(a) the principles set out under
Article 230(5) of the Constitution,
section 12 of the Act and other
applicable laws;

(b) the economic performance of
the country;

(a) the capacity of a public body to
afford the cost of proposed
remuneration and benefits;

(b) the ability of a public body to
sustain payment of remuneration
and benefits;

PSC

Clause 7(1)(g) takes away a public body's
power to undertake its own job evaluation.

Clause 7(1)(h) as read together with clause
7(2) has the effect of removing the current
annual salary increments that are based on
the cost-of-living adjustment.

Proposal

| Clause 7(1) & (2)
| follows:

should be amend to as

| (g) job evaluation results as undertaken by
public bodies.

| (NB: public bodies as defined in the PSC
| proposal above)

“ (h) cost of living adjustment.

(a) determine

Clause 7(1)(g) does not take away a public
bedy's power to undertake its own job
evaluation.

The purpose of the SRC carrying out job
evaluation is so as to:

comparable  and
relative worth of jobs in public
bodies;

(b) determine equal pay for work of

equal value; and

(c) ensure fairness and transparency

in pay.

Proposed for retention.
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}(c) the outcome of comparative
| surveys on the labour markets and
; trends in remuneration;

\

' (d) comparative analysis between
remuneration and benefits for

‘ similar jobs within institutions in the

| same sector to ensure equity and

| competitiveness;

| (e) job evaluation results as

1 undertaken by the Commission;

| () cost of living;

(g9) existing collective
| bargaining agreements;
|

I
' (h) achievement of!
performance and productivity
targets;

(i) government  policies  and
guidelines;

(J) the equitable share of revenue
to county governments; and
|
|

(k) any other relevant factor in
determination of remuneration or

| benefits.
|
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(2) In this regulation “cost of |
living ” means the cost of
purchasing goods and services |
as measured by the changes in |
the Consumer Price Index as
provided by the Kenya National
Bureau of Statistics from time
to time.

- —

8. The Commission shall
communicate the—
| (a) set and reviewed |

| remuneration and benefits for State

| officers indicating the effective date |

| of implementation; and

(b)

advice on remuneration |

| and benefits for other public

officers indicating the effective
date of implementation.

The clause exceeds the constitutional and
statutory functions and powers of SRC.

On this point, the Commission relies on the |
Supreme Court decision in Petition no. 42 of |
2019 where the Court at paragraph 43 of its |

| judgment, gave guiding principles on the |

recommendations from commissions and |
public bodies and stated that |
"recommendations do not necessarily bind |
the person to whom or entity to which it is |
addressed” and that “the manner in which |
recommendation is to be implemented is |
discretionary”. ‘

SRC only has power to advise and cannot go
beyond that power to force implementation
of its advise by determining the date of |
implementation.

Proposal

|
r
|
Clause 8(b) should be amended to read as |
follows: l

indicating the effective date of any advice |
on remuneration and benefits does not
exceed the constitution and statutory |
functions and powers of SRC. ‘

|
Section 11(e) of the Principal Act mandates ;
SRC to determine the cycle of salaries and |
remuneration review upon which Parliament ‘
may allocate adequate funds for
implementation. It is therefore within the !
mandate of SRC to indicate the effective
date so that Parliament may allocate |
adequate funds for implementation.

Proposed for retention.
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-

(b) advise on remuneration and benefits for |

other public officers. j
|

9 - 16 (Job Evaluation)

|
|
|
|
|
|
|

|
|
|

PSC | The mandate of SRC to conduct job evaluation in the
i i h p " | public service is provided for in Section 11 (d) of the
The clauses contravene on the mandate of | gp At 1n addition, the Court of Appeal in the TSC

chBe Fz’ub[ic Sfervice Commission un‘d:r Arti.cle | v KNUT & 3 Others [2015] eKLR case also
42) (a) (i) as read together with Section l confirmed that SRC has a role to play in job

27 of the Public Service Commission Act. evaluation of public officers.

The clauses exceed the powers and functions | g, vi5q 17 of the SRC Act requires SRC to take into
of SRC as provided in Article 230(4) of the | 5ccount the principle of equal pay for work of equal
Constitution and Section 11 of the SRC Act. | yajye. Job evaluation is a mechanism through which
| SRC upholds the principle of equal pay for work of

With regard to State officers their jobs are
| equal value.

defined in the Constitution and enabling

: : [
legislation. | Further, whereas the roles of state officers are
Proposal | determined by the Constitution, SRC still undertakes
job evaluation to determine their relative worth.

Clauses 9 to 19 should be deleted.

Proposed for retention.

19.(1) The salary structures set
| for State officers shall remain in
| place until reviewed by the
| Commission.

i !
 (2) The salary structures for

other public officers may only |
be reviewed on the advice of
. the Commission. ‘

PSC Article 230 of the Constitution as read together with
Article 259 (11) of the Constitution imposes an
obligation on public bodies to first seek the advice of
| SRC on the remuneration and benefits for all other
Proposal : public officers.

|

The clause exceeds the constitutional and
statutory mandate of SRC.

The clause should be deleted in its entirety.

Proposed for retention.
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Regulation 21 & 22

21.(1) A public body may
establish a financial reward and

| cash award scheme based on

productivity and performance
management frameworks or
incentive schemes established
by the public body in

| accordance with existing laws,

regulations, government

| policies and guidelines.

(2) A public body shall seek

TSC

| Regulation 21 and 22 seeks to irregularly
| grant SRC the mandate to approve internal
policies related to rewards and productivity.

The rationale for the regulations on rewarding |
productivity and performance is to ensure that public
bodies seek the advice of the Commission on
financial reward and cash award schemes,

| More dangerously, regulation 23(1) seeks to | -

further grant SRC power to develop
| guidelines on rewarding productivity and
| performance and that such guidelines will be
binding on employers in the public.

Proposal

' Regulation 21 and 22 be deleted.

the advice of the Commission |

on proposed financial rewards
or cash awards before

| establishing a financial reward |

or cash award scheme.

22. The Commission shall, in |

recognising productivity and

performance, be guided by the

following factors—

(a) achievement of
productivity and performance

| targets as set by the public
- body; ‘

Proposed for retention.
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' (b)  the capacity of a public |
body to afford the cost of
proposed reward;

|
‘(c) the ability of a public

body to sustain payment of the
reward; and

guidelines.

I
‘ (d) government policies and
|
|

24.(1) A public body with a |
‘ recognition agreement with a trade |
| union shall seek the advice of the |
Commission on remuneration and |
benefits items payable out of public |
funds before the commencement of

| collective bargaining negotiation.

| (2) A public body shall provide
| the following information required
| for provision of advice on collective
E bargaining negotiation—

|
|

PSC

Regulation 24 (4) & (5) exceed the
constitutional mandate of SRC in Article
230(4)(b) of the Constitution as interpreted
by the Supreme Court in Petition no. 42 of
2019.

Proposal

Clause 24(4) and (5) should be deleted in
entirety.

| ] |
[ (a) any trade union proposals | ;
' | and management | [
| | . |
| recommendations; J' g
‘ |

Regulation 24 (4) & (5) does not exceed the
mandate of SRC.

Proposed for retention.
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performance;

(c) the budget allocation;

(d) the approved salary
structure and staff establishment;
| and

I

|

-
|
(b) the public body’s financial ‘
|
|
|
|

‘ (e) any other information that
| may be required by the
| Commission.

|

(3) The Commission shall, upon
receipt of a request for advice,
| provide the public body with advice
|on the remunerative and benefits
| items payable out of public funds
for purposes of collective bargaining |

| negotiation, taking into account the :
| principles and factors set out in |
| regulation 7. |
|

(4) A public body shall
undertake negotiation based on |
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the advice of the Commission.

(5) Upon conclusion of
collective bargaining
negotiation, the public body
shall request the Commission |
for clearance of the draft |
collective bargaining !
agreement to facilitate its |
registration at the Employment |
and Labour Relations Court.

' (a) assess effectiveness in
' the implementation of the set
' or reviewed remuneration and
' benefits of State officers and

29.(1) The Commission may

|
|
|
|
:
monitor and evaluate the |

implementation of its set ‘ The clause exceeds the constitutional |
remuneration and benefits for | mandate of SRC in Article 230(4)(b) of the

State officers or advice on | Constitution as interpreted by the Supreme .
remuneration and benefits for | court in Petition no. 42 of 2019.

other public officers to—

advice on remuneration and
benefits for other public
officers.

PSC

Proposal

| Clause 29 should be deleted.

| The clause does not exceed the mandate of SRC.

Proposed for retention.
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1

(b) identify challenges in
the implementation of
paragraph (a) above; and

() in liaison with public
bodies, identify remedies,

where appropriate, for
continuous improvement.

(2) The Commission shall |

sensitize public bodies on
implementation of the—

| (a) set and reviewed |
' remuneration and benefits for

State officers; and

(b) advice on remuneration and |

benefits for other public
officers.

pg. 142
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MATRIX OF VIEWS ON DRAFT SRC REGULATIONS AS SUBMITTED BY TSC AND PSC

Provision

General Stakeholder Feedback

Observations by SRC

Response/Action by SRC

“public body” has the same
meaning assigned to it under
section 3 of the Interpretation
and General Provisions Act;

PSC

The definition of “public body” in the
Regulations has the effect of usurping the
functions and powers of the PSC is provided
for in Article 234 of the Constitution. The
Commission is the constitutional entity that is
responsible for human resource management
in the public service which encompasses
Ministries, Departments and State Agencies
including State Corporations and Public
Universities.

This is in the same manner as the
Parliamentary  Service  Commission s
responsible for the Parliamentary Service,
National Police Service Commission is
responsible for the police service, Judicial
Service Commission is responsible for the
teachers’ service. Whereas SRC deals directly
with the other mention service commissions
on the areas of their mandate, when it
comes to the mandate of the Public Service
Commission, SRC always proceeds to deal
directly with entities under the PSC. The
effect is a distortion of the service.

It is noteworthy that the definition adopted

The definition of the term “public body” as used in

the draft

regulations has the same meaning

assigned to it under Section 3 of the IGPA.

As rule of law making, a regulation cannot
assign a different meaning than what is
prescribed in an Act of Parliament.

The definition proposed by PSC is
inconsistent with the definition as set out in
Section 3 of the IGPA.

The 6 Schedule of the Constitution
provides that all law in force immediately
before the effective date continues in force
and shall be construed with the alterations,
adaptations, qualifications and exceptions
necessary to bring it into conformity with
this Constitution. Section 3 of the IGPA, on
the definition of the term "“public body”
should thus be read with the alterations,
adaptations, qualifications and exceptions
necessary to bring it into conformity with
this Constitution.

It is proposed that the
definition be retained.

- N
Sl L R P

C
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by the SRC is contained in the Interpretation
and General Provisions Act, which specific
definition has not been amended since the
promulgation of the Constitution. If that
definition is adopted as proposed in the draft
regulations, the SRC wil be given a
greenlight to unconstitutionally ignor PSC
which is the one responsible for the public
service.

Proposal by PSC
“public body” means:
a. Public Service Commission;
b. Parliamentary Service Commission;
c. Judicial Service Commission;
d. National Police Service Commission;
e. Teachers Service Commission;
f. County Public Service Board;
g. County Assembly Service Board; and

h. Constitutional Commission and
Independent Office.

3.(1) The objective of these
Regulations is to—

PSC

Regulation 3(b)(iii) contravenes Article

The powers and functions of SRC are not
limited to only what is denoted under Article

It is proposed that Regulation
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(a) To facilitate the discharge of
the mandate of the Commission;

(b) provide for the procedure

to—
(i) set and review remuneration

and benefits for State officers;

(i) advise on remuneration and
benefits for other public officers;
and

(iii) keep under review all
matters relating to salaries and
remuneration of other public
officers.

234(2)(g) of the Constitution and it also
contravenes the provisions of Section 11(b)
of the Salaries and Remuneration Act which
only gives SRC the power to keep under
review all matters relating to the salaries and
remuneration of public officers.

It should be noted that under Article 230(4)
of the Constitution SRC is only mandated to
set and regularly review the remuneration
and benefits of all State officers and to
advise the national and county governments
on remuneration and benefits of all other
public officers. Therefore, SRC cannot give

itself powers, through regulations, that
exceed their constitutional powers and
functions.

230 (4) (a) and (b) of the Constitution.

Section 11 of the SRC Act confers SRC with
additional powers and functions.

Regulation 3(b)(iii) is drawn from the
provisions of Section 11(b) of the principal
Act which mandates SRC to keep under
review all matters relating to the salaries
and remuneration of public officers.

3(b)(iii) 5e retained.

6. (1) Pursuant to Article
230(4)(a) of the Constitution,
the Commission shall set the
pension or gratuity due to a
State officer.

(2) The Commission shall, in

consultation  with relevant
stakeholders—
(a) advise on the

pension or gratuity due to
other public officers taking
into account the applicable

Teachers Service Commission (TSC)

Regulation 6 of the proposed Regulations
seeks to upset the existing Pension statutory
framework through subsidiary legislation. As
a principal of law, Regulation cannot amend
a substantive statutory provision. We noted
that Regulation 6 as drafted is inconsistent
with the provisions of the Pensions Act, the
Retirement Benefits Act, and the Public
Service Superannuation Scheme Act.

Proposal

Regulation 6 be deleted.

Pension is an employment benefit and
therefore part of SRC's mandate under
Article 230 (4) of the Constitution to: a) set
and regularly review in respect of State
officers; and b) advise on with regard to all
other public officers,

The existing statutes that govern the
administration of pension ought to be
construed with the alterations, adaptations,
qualifications and exceptions necessary to
bring it into conformity with the provisions
of Article 230 (4) of the Constitution.

It is proposed that Regulation
6 be retained.
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laws; and

(b) undertake

periodic reviews and make
recommendations on
pensions payable to

eligible persons.

iii.

The proposed Regulation 6 does not amend
any Act of Parliament.

7.(1) The Commission shall, in
setting, reviewing and advising
on remuneration and benefits,

| where applicable, consider any

|or a combination of the
following principles and
factors—

(a) the principles set out under
Article 230(5) of the Constitution,
section 12 of the Act and other
applicable laws;

(b) the economic performance of
the country;

(a) the capacity of a public body to
afford the cost of proposed
remuneration and benefits;

(b) the ability of a public body to
sustain payment of remuneration
and benefits;

PSC

Clause 7(1)(g) takes away a public body’'s
power to undertake its own job evaluation.

Clause 7(1)(h) as read together with clause
7(2) has the effect of removing the current
annual salary increments that are based on
the cost-of-living adjustment.

Proposal

Clause 7(1) & (2) should be amend to as
follows:

(g) job evaluation results as undertaken by
public bodies.

(NB: public bodies as defined in the PSC
proposal above)

(h) cost of living adjustment.

Clause 7(1)(g) does not take away a public
body’s power to undertake its own job
evaluation.

The purpose of the SRC carrying out job
evaluation is so as to:

(a) determine comparable and
relative worth of jobs in public
bodies;

(b) determine equal pay for work of
equal value; and

(c) ensure fairness and transparency
in pay.

Proposed for retention.
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(c) the outcome of comparative
surveys on the labour markets and
trends in remuneration;

(d) comparative analysis between
remuneration and benefits for
| similar jobs within institutions in the
same sector to ensure equity and
competitiveness;

(e) job evaluation results as
undertaken by the Commission;

|
' (f) cost of living;
|

lf (g) existing collective
| bargaining agreements;

i

| (h) achievement of
performance and productivity
targets;

(i) government  policies and
guidelines;

() the equitable share of revenue
to county governments; and

|

(k) any other relevant factor in
| determination of remuneration or
l benefits.
[
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(2) In this regulation “cost of
living “ means the cost of
purchasing goods and services
as measured by the changes in
the Consumer Price Index as
provided by the Kenya National
Bureau of Statistics from time
to time.

8. The Commission shall
communicate the—
| (a) set and reviewed

|
|
|
|
|

|

remuneration and benefits for State
officers indicating the effective date
of implementation; and

(b) advice on remuneration
and benefits for other public
officers indicating the effective
date of implementation.

The clause exceeds the constitutional and

| statutory functions and powers of SRC.

On this point, the Commission relies on the
Supreme Court decision in Petition no. 42 of
2019 where the Court at paragraph 43 of its
judgment, gave guiding principles on the
recommendations from commissions and
public bodies and stated that
“recommendations do not necessarily bind
the person to whom or entity to which it is
addressed” and that “the manner in which
recommendation is to be implemented is
discretionary”.

SRC only has power to advise and cannot go

beyond that power to force implementation
of its advise by determining the date of
implementation.

Proposal

Clause 8(b) should be amended to read as
follows:

indicating the effective date of any advice
on remuneration and benefits does not
exceed the constitution and
functions and powers of SRC.

Section 11(e) of the Principal Act mandates
SRC to determine the cycle of salaries and
remuneration review upon which Parliament
may allocate adequate funds for
implementation. It is therefore within the
mandate of SRC to indicate the effective
date so that Parliament may allocate
adequate funds for implementation.

statutory

Proposed for retention.
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(b)  identify challenges in |

the implementation of
paragraph (a) above; and

(c) in liaison with public
bodies, identify remedies,
where appropriate, for

continuous improvement.

(2) The Commission shall
sensitize public bodies on
implementation of the—

(a) set and reviewed
remuneration and benefits for

| State officers; and

(b) advice on remuneration and
benefits for other public
officers.
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the advice of the Commission.

(5) Upon conclusion of
collective bargaining
negotiation, the public body
shall request the Commission
for clearance of the draft
collective bargaining
agreement to facilitate its
registration at the Employment
and Labour Relations Court.

10.

29.(1) The Commission may
monitor and evaluate the
implementation of its set
remuneration and benefits for
State officers or advice on
remuneration and benefits for
other public officers to—

(a) assess effectiveness in
the implementation of the set
or reviewed remuneration and
benefits of State officers and
advice on remuneration and
benefits for other public
officers.

PSC

The clause exceeds the constitutional
mandate of SRC in Article 230(4)(b) of the
Constitution as interpreted by the Supreme
Court in Petition no. 42 of 2019.

Proposal

Clause 29 should be deleted.

The clause does not exceed the mandate of SRC.

Proposed for retention.
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(b) the capacity of a public
body to afford the cost of
proposed reward;

(c) the ability of a public
body to sustain payment of the
reward; and

(d) government policies and
guidelines.

24.(1) A public body with a
recognition agreement with a trade
union shall seek the advice of the
Commission on remuneration and
benefits items payable out of public
funds before the commencement of
collective bargaining negotiation.

(2) A public body shall provide
the following information required
for provision of advice on collective
bargaining negotiation—

PSC

Regulation 24 (4) & (5) exceed the
constitutional mandate of SRC in Article
230(4)(b) of the Constitution as interpreted
by the Supreme Court in Petition no. 42 of
2018.

Proposal

Clause 24(4) and (5) should be deleted in
entirety.

Regulation 24 (4) & (5) does not exceed the
mandate of SRC.

Proposed for retention.

(a) any trade union proposals
and management
recommendations;
pg. 139
. - - - ‘ -



Regulation 21 & 22

21.(1) A public body may
establish a financial reward and
cash award scheme based on
productivity and performance
management frameworks or
incentive schemes established
by the public body in
accordance with existing laws,
regulations, government
policies and guidelines.

(2) A public body shall seek
the advice of the Commission
on proposed financial rewards
or cash awards before
establishing a financial reward
or cash award scheme.

22. The Commission shall, in
recognising productivity and
performance, be guided by the
following factors—

(a) achievement of
productivity and performance
targets as set by the public
body;

TSC

Regulation 21 and 22 seeks to irregularly
grant SRC the mandate to approve internal
policies related to rewards and productivity.
More dangerously, regulation 23(1) seeks to
further grant SRC power to develop
guidelines on rewarding productivity and
performance and that such guidelines will be
binding on employers in the public.

Proposal

Regulation 21 and 22 be deleted.

The rationale for the regulations on rewarding !

productivity and performance is to ensure that public | Proposed for retention.
bodies seek the advice of the Commission on |
financial reward and cash award schemes.
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(b) advise on remuneration and benefits for
other public officers.

9 — 16 (Job Evaluation)

PSC

The clauses contravene on the mandate of
the Public Service Commission under Article
234(2) (a) (i) as read together with Section
27 of the Public Service Commission Act.

The clauses exceed the powers and functions
of SRC as provided in Article 230(4) of the
Constitution and Section 11 of the SRC Act.

With regard to State officers their jobs are
defined in the Constitution and enabling
legislation.

Proposal

Clauses 9 to 19 should be deleted.

The mandate of SRC to conduct job evaluation in the
public service is provided for in Section 11 (d) of the
SRC Act. In addition, the Court of Appeal in the TSC
v KNUT & 3 Others [2015] eKLR case also
confirmed that SRC has a role to play in job
evaluation of public officers.

Section 12 of the SRC Act requires SRC to take into
account the principle of equal pay for work of equal
value. Job evaluation is a mechanism through which
SRC upholds the principle of equal pay for work of
equal value.

Further, whereas the roles of state officers are
determined by the Constitution, SRC still undertakes
job evaluation to determine their relative worth.

Proposed for retention.

19.(1) The salary structures set
for State officers shall remain in
place until reviewed by the
Commission.

(2) The salary structures for
other public officers may only
be reviewed on the advice of
the Commission.

PSC

The clause exceeds the constitutional and
statutory mandate of SRC,

Proposal

The clause should be deleted in its entirety.

Article 230 of the Constitution as read together with
Article 259 (11) of the Constitution imposes an
obligation on public bodies to first seek the advice of
SRC on the remuneration and benefits for all other
public officers.

Proposed for retention.
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(2) In this regulation “cost of
living “ means the cost of
purchasing goods and services
as measured by the changes in
the Consumer Price Index as
provided by the Kenya National
Bureau of Statistics from time
to time.

8. The Commission shall
communicate the—
(a) set and reviewed

remuneration and benefits for State
officers indicating the effective date
of implementation; and

(b) advice on remuneration
and benefits for other public
officers indicating the effective
date of implementation.

The clause exceeds the constitutional and |

statutory functions and powers of SRC.

On this point, the Commission relies on the
Supreme Court decision in Petition no. 42 of
2019 where the Court at paragraph 43 of its
judgment, gave guiding principles on the
recommendations from commissions and
public bodies and stated that
“recommendations do not necessarily bind
the person to whom or entity to which it is
addressed” and that “the manner in which
recommendation is to be implemented is
discretionary”.

SRC only has power to advise and cannot go
beyond that power to force implementation
of its advise by determining the date of
implementation.

Proposal

Clause 8(b) should be amended to read as
follows:

indicating the effective date of any advice
on remuneration and benefits does not
exceed the constitution and statutory
functions and powers of SRC.

Section 11(e) of the Principal Act mandates
SRC to determine the cycle of salaries and
remuneration review upon which Parliament
may  allocate  adequate funds for
implementation. It is therefore within the
mandate of SRC to indicate the effective
date so that Parliament may allocate
adequate funds for implementation.

Proposed for retention.
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(c) the outcome of comparative
surveys on the labour markets and
trends in remuneration;

(d) comparative analysis between
remuneration and benefits for
similar jobs within institutions in the
same sector to ensure equity and
competitiveness;

(e) job evaluation results as
undertaken by the Commission;

(f) cost of living;

(g) existing collective
bargaining agreements;

(h) achievement of
performance and productivity
targets;

(i) government  policies and
guidelines;

(j) the equitable share of revenue
to county governments; and

(k) any other relevant factor in
determination of remuneration or
benefits,
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laws; and

(b) undertake
periodic reviews and make

pensions payable to
eligible persons.

The proposed Regulation 6 does not amend
any Act of Parliament.

‘ recommendations on
|
I

7.(1) The Commission shall, in
| setting, reviewing and advising
| on remuneration and benefits,
| where applicable, consider any

| or a combination of the
following principles and
factors—

(a) the principles set out under
Article 230(5) of the Constitution,
section 12 of the Act and other
| applicable laws;

I

(b) the economic performance of
the country;

(a) the capacity of a public body to
afford the cost of proposed
remuneration and benefits;

(b) the ability of a public body to
sustain payment of remuneration
and benefits;

PSC

Clause 7(1)(g) takes away a public body’s
power to undertake its own job evaluation.

Clause 7(1)(h) as read together with clause
7(2) has the effect of removing the current
annual salary increments that are based on
the cost-of-living adjustment.

Proposal

Clause 7(1) & (2) should be amend to as
follows:

(g) job evaluation results as undertaken by
public bodies.

(NB: public bodies as defined in the PSC
proposal above)

(h) cost of living adjustment.

Clause 7(1)(g) does not take away a public
body’s power to undertake its own job
evaluation.

The purpose of the SRC carrying out job
evaluation is so as to:

(a) determine  comparable  and
relative worth of jobs in public
bodies;

(b) determine equal pay for work of
equal value; and

(c) ensure fairness and transparency
in pay.

|

Proposed for retention.
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(a) To facilitate the discharge of
the mandate of the Commission;

(b) provide for the procedure
to—

(i) set and review remuneration
and benefits for State officers;

(i) advise on remuneration and
benefits for other public officers;
and

(iii) keep under review all
matters relating to salaries and
remuneration of other public
officers.

234(2)(g) of the Constitution and it also
contravenes the provisions of Section 11(b)
of the Salaries and Remuneration Act which
only gives SRC the power to keep under
review all matters relating to the salaries and
remuneration of public officers.

It should be noted that under Article 230(4)
of the Constitution SRC is only mandated to
set and regularly review the remuneration
and benefits of all State officers and to
advise the national and county governments
on remuneration and benefits of all other
public officers. Therefore, SRC cannot give

itself powers, through regulations, that
exceed their constitutional powers and
functions.

230 (4) (a) and (b) of the Constitution.

Section 11 of the SRC Act confers SRC with
additional powers and functions.

Regulation 3(b)(iii) is drawn from the
provisions of Section 11(b) of the principal
Act which mandates SRC to keep under
review all matters relating to the salaries
and remuneration of public officers.

3(b)(iii) t;e retained.

6. (1) Pursuant to Article
230(4)(a) of the Constitution,
the Commission shall set the
pension or gratuity due to a
State officer.

(2) The Commission shall, in

consultation with relevant
stakeholders—
(a) advise on the

pension or gratuity due to
other public officers taking
into account the applicable

Teachers Service Commission (TSC)

Regulation 6 of the proposed Regulations
seeks to upset the existing Pension statutory
framework through subsidiary legislation. As
a principal of law, Regulation cannot amend
a substantive statutory provision. We noted
that Regulation 6 as drafted is inconsistent
with the provisions of the Pensions Act, the
Retirement Benefits Act, and the Public
Service Superannuation Scheme Act.

Proposal

Regulation 6 be deleted.

Pension is an employment benefit and
therefore part of SRC's mandate under
Article 230 (4) of the Constitution to: a) set
and regularly review in respect of State
officers; and b) advise on with regard to all
other public officers.

The existing statutes that govern the
administration of pension ought to be
construed with the alterations, adaptations,
qualifications and exceptions necessary to
bring it into conformity with the provisions
of Article 230 (4) of the Constitution.

It is proposed that Regulation
6 be retained.
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by the SRC is contained in the Interpretation
and General Provisions Act, which specific
definition has not been amended since the
promulgation of the Constitution. If that
definition is adopted as proposed in the draft
regulations, the SRC will be given a
greenlight to unconstitutionally ignor PSC
which is the one responsible for the public
service.

Proposal by PSC
“public body” means:
a. Public Service Commission;
b. Parliamentary Service Commission;
¢. Judicial Service Commission;
d. National Police Service Commission;
e. Teachers Service Commission;
f. County Public Service Board;
g. County Assembly Service Board; and

h. Constitutional Commission and

Independent Office.
3.(1) The objective of these PSC
Regulations is to— Regulation  3(b)(iii) contravenes Article i.  The powers and functions of SRC are not | It is proposed that Regulation

limited to only what is denoted under Article
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MATRIX OF VIEWS ON DRAFT SRC REGULATIONS AS SUBMITTED BY TSC AND PSC

Provision

General Stakeholder Feedback

Observations by SRC

Response/Action by SRC

“public body” has the same
meaning assigned to it under
section 3 of the Interpretation
and General Provisions Act;

PSC

The definition of “public body” in the
Regulations has the effect of usurping the
functions and powers of the PSC is provided
for in Article 234 of the Constitution. The
Commission is the constitutional entity that is
responsible for human resource management
in the public service which encompasses
Ministries, Departments and State Agencies
including State Corporations and Public
Universities.

This is in the same manner as the
Parliamentary  Service  Commission s
responsible for the Parliamentary Service,
National Police Service Commission is
responsible for the police service, Judicial
Service Commission is responsible for the
teachers’ service. Whereas SRC deals directly
with the other mention service commissions
on the areas of their mandate, when it
comes to the mandate of the Public Service
Commission, SRC always proceeds to deal
directly with entities under the PSC. The
effect is a distortion of the service.

It is noteworthy that the definition adopted

The definition of the term “public body” as used in

the draft

regulations has the same meaning

assigned to it under Section 3 of the IGPA.

As rule of law making, a regulation cannot
assign a different meaning than what is
prescribed in an Act of Parliament.

The definition proposed by PSC is
inconsistent with the definition as set out in
Section 3 of the IGPA.

The 6" Schedule of the Constitution
provides that all law in force immediately
before the effective date continues in force
and shall be construed with the alterations,
adaptations, gqualifications and exceptions
necessary to bring it into conformity with
this Constitution. Section 3 of the IGPA, on
the definition of the term “public body”
should thus be read with the alterations,
adaptations, qualifications and exceptions
necessary to bring it into conformity with
this Constitution.

It is proposed that the
definition be retained.
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(b) advise on remuneration and benefits for
other public officers.

9 — 16 (Job Evaluation)

PSC

The clauses contravene on the mandate of
the Public Service Commission under Article
234(2) (a) (i) as read together with Section
27 of the Public Service Commission Act.

The clauses exceed the powers and functions
of SRC as provided in Article 230(4) of the
Constitution and Section 11 of the SRC Act.

With regard to State officers their jobs are
defined in the Constitution and enabling
legislation.

Proposal

Clauses 9 to 19 should be deleted.

The mandate of SRC to conduct job evaluation in the
public service is provided for in Section 11 (d) of the
SRC Act. In addition, the Court of Appeal in the TSC
v KNUT & 3 Others [2015] eKLR case also
confirmed that SRC has a role to play in job
evaluation of public officers.

Section 12 of the SRC Act requires SRC to take into
account the principle of equal pay for work of equal
value. Job evaluation is a mechanism through which
SRC upholds the principle of equal pay for work of
equal value.

Further, whereas the roles of state officers are
determined by the Constitution, SRC still undertakes
job evaluation to determine their relative worth.

Proposed for retention.

19.(1) The salary structures set
for State officers shall remain in
place until reviewed by the
Commission,

(2) The salary structures for
other public officers may only
be reviewed on the advice of
the Commission.

PSC

The clause exceeds the constitutional and
statutory mandate of SRC.

Proposal

The clause should be deleted in its entirety.

Article 230 of the Constitution as read together with
Article 259 (11) of the Constitution imposes an
obligation on public bodies to first seek the advice of
SRC on the remuneration and benefits for all other
public officers.

Proposed for retention.
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Regulation 21 & 22

21.(1) A public body may
establish a financial reward and
cash award scheme based on
productivity and performance
management frameworks or
incentive schemes established
by the public body in
accordance with existing laws,
regulations, government
policies and guidelines.

(2) A public body shall seek
the advice of the Commission
on proposed financial rewards
or cash awards before
establishing a financial reward
or cash award scheme.

22. The Commission shall, in
recognising productivity and
performance, be guided by the
following factors—

(a) achievement of |
productivity and performance
targets as set by the public
body;

TSC

Regulation 21 and 22 seeks to irregularly
grant SRC the mandate to approve internal
policies related to rewards and productivity.
More dangerously, regulation 23(1) seeks to
further grant SRC power to develop
guidelines on rewarding productivity and
performance and that such guidelines will be
binding on employers in the public.

Proposal

Regulation 21 and 22 be deleted.

~

The rationale for the regulations on rewarding |

productivity and performance is to ensure that public l Proposed for retention.
bodies seek the advice of the Commission on |
financial reward and cash award schemes.
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(b) the capacity of a public
body to afford the cost of
proposed reward;

(o) the ability of a public
body to sustain payment of the
reward; and

(d) government policies and
guidelines.

24.(1) A public body with a
recognition agreement with a trade
union shall seek the advice of the
Commission on remuneration and
benefits items payable out of public
funds before the commencement of
collective bargaining negotiation.

(2) A public body shall provide
the following information required
for provision of advice on collective
bargaining negotiation—

(a) any trade union proposals
and management
recommendations;

PSC

Regulation 24 (4) & (5) exceed the
constitutional mandate of SRC in Article
230(4)(b) of the Constitution as interpreted
by the Supreme Court in Petition no. 42 of
2019.

Proposal

Clause 24(4) and (5) should be deleted in
entirety.

Regulation 24 (4) & (5) does not exceed the
mandate of SRC.

Proposed for retention.
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(b) the public body’s financial
performance;

(c) the budget allocation;

(d) the approved salary
structure and staff establishment;
and

(e) any other information that
may be required by the
Commission.

(3) The Commission shall, upon
receipt of a request for advice,
provide the public body with advice
on the remunerative and benefits
items payable out of public funds
for purposes of collective bargaining
negotiation, taking into account the
principles and factors set out in
regulation 7.

(4) A public body shall
undertake negotiation based on
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the advice of the Commission.

(5) Upon conclusion of
collective bargaining
negotiation, the public body
shall request the Commission
for clearance of the draft
collective bargaining
agreement to facilitate its
registration at the Employment
and Labour Relations Court.

10.

29.(1) The Commission may
monitor and evaluate the
implementation of its set
remuneration and benefits for
State officers or advice on
remuneration and benefits for
other public officers to—

(a) assess effectiveness in
the implementation of the set
or reviewed remuneration and
benefits of State officers and
advice on remuneration and
benefits for other public
officers.

PSC

The clause exceeds the constitutional
mandate of SRC in Article 230(4)(b) of the
Constitution as interpreted by the Supreme
Court in Petition no. 42 of 2019.

Proposal

Clause 29 should be deleted.

The clause does not exceed the mandate of SRC.

Proposed for retention.
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(b) identify challenges in
the implementation of
paragraph (a) above; and

(o) in liaison with public
bodies, identify remedies,
| where appropriate, for

| continuous improvement.

|

(2) The Commission shall
sensitize public bodies on
implementation of the—

(a) set and reviewed
remuneration and benefits for
| State officers; and

|
l
! (b) advice on remuneration and

benefits for other public
officers.

|
|
i
|
|
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