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MINISTRY OF TRANSPORT, INFRAST RUCTURE, HOUSING, £+
URBAN DEVELOPMENT AND PUBLIC WORKS
STATE DEPARTMENT OF TRANSPORT ‘ \ﬂ \&
OFFICE OF THE PRINCIPAL SECRETARY

Telephone: +254-20-2729200 TRANSCOM HOUSE
Fax: +254-20-2726362 NGONG ROAD
E-mail: ps@transport.go.ke "P.0. Box 52692 - 00200

NAIROBI

When replying please quote Ref.

MOT&I/AT/014 VOL.II (75)

Micheal R. Sialai, EBS > // ﬂ
The Clerk of the National Assembly / 29
Parliament Building

NAIROBI

3™ September, 2018

Dear Sir

RATIFICATION OF THE REVISED CONSTITUTION OF THE AFRICAN
CIVIL AVIATION COMMISSION

The Cabinet during the 3™ Cabinet Meeting 2018 held on 14" August, 2018 approved
the ratification of the revised constitution of the African Civil Aviation Commission
(AFCACQC).

Attached is a copy of the revised Constitution of the African Civil Aviation
Commission (AFCAC) and an Explanatory Memorandum for consideration by the
Committee on Transport, E{oq»sjr}g?ncri\ Public Works.
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DEVELOPMENT AND PUBLIC WORKS

EXPLANATORY MEMORANDUM ON THE RATIFICATION OF THE
REVISED CONSTITUTION OF THE AFRICAN CIVIL AVIATION
COMMISSION (AFCAC)

(a) The Objects and Subject Matter of the Treaty;

The African Civil Aviation Commission (AFCAC) is the African Union’s
specialized Agency mandated with coordinating civil aviation matters in Africa
and cooperating with the International Civil Aviation Organization (ICAO) and all
other relevant organizations and other bodies which are involved in the promotion
and development of civil aviation. Its main objectives are;

To foster compliance with ICAO Standards and Recommended Practices for
the safety, security and environmental protection in civil aviation in Africa;
Promoting understanding on policy matters between its member States and
States in other parts of the world;

To enhance the efficiency and regularity of the air transport industry among
African States and,

Formulating and enforcing appropriate rules and regulations that give fair
and equal opportunity to all stakeholders and promote fair competition.

(b)Any Constitutional implications including —

(i)  Any proposed amendment to the Constitution;
There is no proposed amendment to the Constitution.

(i) That the Treaty is consistent with the Constitution and
promotes constitutional values and objectives;

The Treaty is consistent with the Constitution and promotes
constitutional values and objectives.



(c) The National Interests which may be affected by the ratification of the
Treaty;

AFCAC shall work in close cooperation with the different AU Organs, (Regional
Economic Communities) RECs, ICAO and the United Nations Economic
Commission for Africa (UN-ECA) as well as with other governmental and non-
governmental ‘international organizations, civil aviation service providers on civil
aviation matters of mutual interest. It is therefore in the interest of the Country that
it ratifies the Constitution so as to secure its interests.

(d)Obligations imposed on Kenya by the Treaty;

Sanctions - Any Member State that fails to honor its financial obligations to the
Commission for a period of two (2) years or more shall, as long as it is in such
arrears, forfeit the right to vote in the Plenary or to present candidates for any
elective or other post within AFCAC.

Denunciation - Any denunciation of this Constitution shall be made through
appropriate notification to the Chairperson of the AU Commission who, within
thirty (30) days shall advise AFCAC and its Member States accordingly. The
denunciation of any State from membership of AFCAC shall become effective one
(I) year following the recelpt by the Chairperson of the AU Commission of such
notification.

Settlement of Disputes - Any dispute arising between two (2) or more Member
States on the application or interpretation of this Constitution shall in the first
instance be settled through negotiations.

In case the dispute(s) remains unresolved within twenty one (21) days either Party
may refer the dispute to the Bureau for resolution. The Bureau shall make a
decision within sixty (60) days of receipt of the referral.

In the event that the Bureau cannot resolve the dispute or should their decision fail
to provide a satisfactory solution to either Party within sixty (60) days, the dispute
may be settled by arbitration. The arbitration team shall consist of a panel of
African arbitrators appointed by each party. An additional arbitrator shall be
appointed by the other arbitrators.

The arbitration panel shall adopt its own Rules of Procedure and make an award
within six (6) Months. The decision of the Panel shall be final and binding on the
Parties.



Without prejudice to the above provisions, the African Court of Justice and Human
Rights may be seized with any dispute regarding the application or interpretation
of this Constitution.

(e) Requirements for implementation of the Treaty;

The Constitution is open to signature, ratification, acceptance and accession by
African States in accordance with their respective Constitutional procedure. The
instruments of ratification shall be deposited with the Chairperson of the African
Union Commission which shall give notice of the date of deposit to AFCAC and
any Member States of AFCAC. The signing and ratification of the AFCAC
Constitution will ensure that Kenya meets her commitments as a member State and
maintains its membership to AFCAC upon definitive entry into force of the revised
Constitution.

(f) Policy and legislative considerations;

A Member State under the 1969 Constitution shall continue to maintain its
membership of AFCAC until such time that the revised constitution of 2009
definitely comes into force on ratification by the 15" African State.

(g) Financial implications;

The ratification of this Constitution will be incorporated into existing institutional
frameworks, there are no budgetary changes envisaged in terms of financial
implications. ‘ |

(h)Ministerial responsibility;

The Cabinet Secretary exercises powers conferred by Section 52 (e) of the Civil
Aviation Act (No. 21 of 2013).

(i) Implications on matters relating to counties;
There are no implications on matters relating to counties.
(j) The summary of the process leading to the adoption of the Treaty;

The revised Constitution of AFCAC was adopted and opened for signature in
Dakar, Senegal on 16" December, 2009. The new AFCAC Constitution
provisionally entered into force on 11" May, 2010 upon the 15" signature and will
definitely enter into force upon ratification by 15 African States in accordance with
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Article 19(4) of the said revised Constitution. Upon definitive entry into force the
revised Constitution will supersede the AFCAC Constitution adopted at Addis
Ababa, Ethiopia on 17% January, 1969.

(k) The date of signature;

The revised Constitution of AFCAC was adopted and opened for signature in
Dakar, Senegal on 16® December, 2009.

() The number of States that are party to the Treaty;

The African Civil Aviation Commission (AFCAC) is the African Union’s
specialized Agency and therefore is constituted of Members of the African Union.
Membership is open to all African States and each Member State shall enjoy equal
rights in terms of participation and representation at AFCAC meetings.

(m) the views of the public on the ratification of the treaty;

The views of the public have not been sought regarding the ratification of the
Treaty.

(n)Whether the Treaty sought to be ratified permits reservations and any
recommendations on reservations and declarations;

The Constitution has Articles that allow for Consultations when need arises,
Dispute Resolution and Denunciation.

(o)The- proposed text of any reservations that should be entered when
ratifying the treaty in order to protect or advance national interests or
ensure conformity with the Constitution; and

The Constitution has Articles that allow for Consultations when need arises,
Dispute Resolution and Denunciation.

(p) Whether expenditure of public funds will be incurred in implementing
the Treaties and an estimate, where possible, of the expenditure.



for

Public funds will be incurred in implementing the Treaties. The Kenya Civil
Aviation Authority has budgeted for the regular contributions. The regular budget
of AFCAC i1s funded through contributions made by Member States. Kenya joined
AFCAC in 1969.

ESTHER KOIMETT, CBS
PRINCIPAL SECRETARY
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‘AFCAC’ means the African Civil Aviation Commrssron as established in 1969 and referred to in Article
1 2 of this Constitution:
i

‘AFCAC Region’ shall refer to a geographical region of Africa, as defined By the African Union;

‘African Sta’ie’ means an African State, member of the African Union or the United Nationé;
 ‘Assembly’ means the Assembly of Heads of State and Government of the African Union;

AL’ mea.n's.the African Union as established by the Constitutive Act of the Union;

‘Bureau’ me’aris.the AFCAC Bureau as described in Article;lZ of this. Constitution;

“Chairperson”’ means the Chairperson of the Afiican Union Commission;

"Consntutmn means this AFCAC Constitution as adopted by the Meeting of Plenipotentiaries held 1n:
Dakar Senegal on the 16™ of December 2009;

- ‘Evecutino" kge’ncv’- means the Body | referred to in Ai'tic'ie 9.4 of the Yamoussoukro Decision;

':'Z‘Ehecutwe Counc1l’ means the Executrve Councrl of Ministers of the Afﬂcan Unlon

: » “*ICAQ” means the Internatnonal Civil Aviatlon Oroanrzatlou created pursuant to the Ch:cago
worldwide;

“Member State means an Afrlcan State whlch has 5|gned or 1at|ﬁed/acceded to the AFCAC
Constmmon

: ‘Momtoung Body aeans the Momtormg Body: eslabhshed by Artlcle 9. 2 of the Yamoussoukro
i Dec1510n Ny Ak »

‘NEPAD’ ineans the AU New Partnexshrp for Afrlcan Deve]opment Pr ogramme

‘Plenarv’ means the Assembly of designated lepresentatwes of Member States- of AFCAC whose ‘
t - functions are descr rbed in Amcle 10°of this Constitution; : :

s ‘REfCS’ meas the Regionai ,‘E'con‘()mic,Communj'tfieisb'a's' ‘recogn.ized by the AU;

- ,‘Secx etarlat’ means the o, ﬁan referred to m Artlcle 14 of thls Constltutlon

e ‘Secretary Gener al’ means the Secretary General of AFCAC as provrded for under Amcle l4 of thrs
Constltunon, 3 oy

~“Sub- Commlttee on air transport estabhshed under Article 9. 1 of the Yamoussouklo Dec1snon
imeans the sub-sectoral Committee on air transport, the Body referred to in Article 3 of the Rules of

{ ' Procedure of the Conference of Ministers of Transport, adopted: by the Thirteenth Sessron of the

E\ecu‘uve Councrl held n Sharm EI Sheikh, bgypt from 24 to 28 June 2008
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tinie to be _'V'B_e African Civil Avi _ri,,é‘oniﬁﬁssioﬁ (AFCAC) as establ;irsh;‘
n. “AFCAC is the Specialized Agency of tie ‘African Union responsibls

> and support the training and developm
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e) develop collective arrangements to. secure the necessary resources for the promotion of
infernational civil aviation, particularly those provided within the framework of bilateral and .
multilateral programmes for technical cooperation to Member States;

f) ensure advocacy and defence of common positions of member States at international fora relating
to crvrl avratlon ’

g) ensure: seamless and close co-operation with the various RECs as well as those of other Aﬁ ican
' Orgamsatlons concerned with civil aviation matters;

h) -ad"\/?‘ise‘ Member States on all civil aviation matters;
1) examine specific problems which may hinder the development and operation of the African civil
aviation industry and, where possible, take corrective and/or preventive actions in coordinating

vwrth Member States as requnred

1) act] pursuant to provisions of - the Amcle 9 of the Yamoussouklo Dec1snon to d:scharge its dutles of
s Exed 't1n<I Agency ofArr Transport in Afrrca e

k) develop and harmomze common rules and rcgulatlons for the safety, securlty envrronmental
ol proteetron farr competltton dispute settlement and consumer protectron amongst others;

1) morease and coOrdmate synergies ‘in the ﬁelds of search and rescue, salvage and accrdent-
’ _Jnvestltratron .

“m) 'coordmate the development and lmplementatton of p]ans in the fleld of avratlon mfrastrueture

A coOrdmate the electlon of Afncan States into the ICAO Councxl and of Afu

can experts i
}An’ Nav1gat10n Commlssmn after recelvmg the approval of AU et o

' o) suppon and facilitate the appomtment of Afncans mto ICAO its organs and othe1 lnternatlonal
, ’cwd avnatlon bodies; and .

) perform such other flinctions as may be conferred upon it by -the Executrve Councrl or. the'
B ASSembly ofthe African Union to fuh"l its objectwes L

Amcle 5
M en 1bersh rp

T 'Membershlp shall be open to all Afncan States Each Member State shall enJoy equal 1[011ts (n terms of "} i
paxtrcrpatton and representatron at AFCAC meetmgs i e o

Artlcle 6
Legal Capacity

AFCAC shall en_]oy, in the territory of each Member State, legal capacrty accor ded to. lefral persons under A Y
the national laws of the Member States as may be necessary for the fulﬁlment of 1ts ob_]ectlves and-*the o
exercise of its; tunctrons - . , % .
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Article 11~
Functions of the Plenary

The functions of the Plenary ‘sh>a1l be to:
a) issue policy guidelines through resolutions and recammendations;
b) -electithe Presndent and Vlce Presidents to serve as members of the Bureau;

¢) approve the Organizational Structure of AFCAC and appomt the Secretary General upon the ‘L
recommendation of the Bureau;

d) apprdve.'the work programme, business plan, budget; rules and regulations of AFCAC;

) establish committees and working groups, as necessary, to undertake special assrgnments or tasks 1

on. cwll aviation in Afnca w1th such functions as may be specified, and appoint their membels

t) approve such other actw1t1es rules and procedures as deemed appropnaie to meet the Ob_]eCUVBS 5
- oof AFCAC BRI . %

g) .appo_iﬁt Extemél:Audlfors of AFCAC;

h) conslder aud take appxopnate action on the External Auditors report;

i} ensure the effectl\'e lmplementatlon of the Yamoussouklo Decision, prmcrpally the- hberahzatlon W

of air transport serv1ces

J) adopt the ﬁuaucral rules and regulations, _accounting and auditing rules and legulatlous forf. :

: AFOAC

-.'k)'_ bsubmlt‘ (ts tr1~annual;r¢pon on the state of Jmplemeutatlon of the Yamoussou kro. Decnsron'to
Assembly of Heads of State and Government through the Exeoutnve Couneily

1) ado t its rules: of procedure including the estabhshment of commlttees as . deemed" apprOpuate as_ 4

well as the Rules of Plocedures of the Bureau; and

" m) undertake such other fuuctlons as may be lequested or conferred upon 1t by the relevant Organs of
- the £ AU, the Momlorlru7 Body and the Sub Commlttee of Alr Transport il

r o ', ', Axtlcle 12
o i - The Bweau

L The Buriwu shall be composed Df the Pr esrdeut and ﬁve (5) Vice- PresmlentS elected by the Pleuary i
accordance ith the AU eraraphlcal representation f01 mula : :

The Coordmator ol“the Afucan Group at lCAO Council shall attend meetings of ’the Bureau m an e(- £

. ofﬁc:o capamty

) .3 The Presrdeucy of AFCAC shall be on rotational ba51s ~each region servmg one (l) term of tluee '
,yeafs _ . SR “ ) . 5 : . ; RS “
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Article 14
The Secretariat

1. The Secretariat shall be headed by a Secretary—General assisted by the necessary and competent Staff
for the smooth functioning of AFCAC.

2. The Secret"ary General shall be, appointed'by the Plenary upon the recom men"dation of the Bureau.

3. In the appointment of the Secretary General and other Staff, consideration shall be made to ensure

competence qualrﬁcatron ‘experience, high rntear ity and geographical distribution of posts.

4. The Secretary General shall serve in office for a term of three (3) years renewable once onl\' for a
tur ther term of three (3) years.

5:.The SeCr,etary-General shall"' .

a)

b)

.follow up and ensuré the rmplementatron of the resolutrons directives and decrsrons of the

Plenary, Bureau and MonrtorrnfI Body, in accordance with the rules and regulations of AFCAC

represent AFCAC and defend rts interests under the gurdancc and approval of the Plenary and the,

. Bureau;

c)
d)

i

i)

k)

. .Submlt reports on the actrvrtres ofAFCAC to the Plenary, Bureau and Monrtorrnc Body, .

appo;nt staff and term 'ate contracts-"'of »apporntment in accordance wrth AFCAC Staff Ru
Regulatrons o : X , : :

promote the development ofthe programmes projects and rnrtratrves of AFCAC

prepare and - submrt proposals concemrng the work programmes, busrness plans strategrc. ¥
, objectrves projects, actrvrtres and budcrcts of AFCAC and ensure therr rmplementatron :

oversee the adrnrmstratrve and t‘nancral management of AFCAC by appr oprrately managrng the,

budgetary and ﬁnancral resources rncludrng collecting the approved revenue’ from ‘'various sources, B

prepare financial leports rncludrn0 reports for'the past triennial-and-a budvel for the for‘thcomrno '
triennial to be submitted by the Bureau to the Plenary for approval in accordance wrth AFCAC
mles and regulations; L

pr epare and service meetrngs ofthe Plenary, Brrreau and Conmimittees of AFCAC

organize meetings and undertake strrdres as necessary and maintain relevant reeords n relation - -

thereto;

~ submiit to the Bureaw and the Monrtor rng Body annual reports on the oper atJons of AFCAC

l\eep in custody the seal documents f les and other data relatrng or relevant to the work of

s m.) rnal(e ’r'eeomn'rend_atf_.i'_ons to improve AFCAC’s operational efficiency.
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SECTION V - TRANSITIONAL AND FINAL PROVISIONS

Article 19

IR Signature, Rat[ﬁcmion Accession and Entry into Force
LF

1. ThlS Constitution shall be open to s1onatme ratification, acceptance and accession by African States in
accordance with their respective Constitutlonal procedure.

2. The instrume‘nt of ratification shall be deposited with the Chairperson of the African Union Conimission.

3. Any African State acceding to-this Constitution after its entry into force shall deposit the instrament of
accession’ wrth the Chairperson of the Commission. :

4. Tlns Cons,tltutlon shall pr ovnsnona]]y enter into force upon sxgnature by fifteen Africai St'ttes and shal]
» deﬁmtwely entel into force upon. 1at1ﬁcat10n by fifteen (15) African States

25 The Depos1ta1y shall give notice  to AFCAC and any Member State, of the date on whlch thlS
Constltutaon enters into force provnsxonally and definitively.

~ Article 200
Transmonai Arrangements

Arﬁcle 21
Denunczatzon

Any denunma’uon of thls Consntutlon shaJI be made throuoh appropnate notlﬁcatlon to the Chalrperson of
the AU Commissmn who, within thirty (30) days, shall advise AFCAC and its Member States accordmgly '
The denunmatxon of any ‘State from membershlp of AFCAC shall become effectwe one (1) year followmv g

the recelpt by the ‘Chairperson of the AU COmmISSIOH of such not:ﬁcanon

S ? ArtcheZZ
8 Amendmem and Revzszan

I Any M ber Stale may subm]t p1 oposals for the amendment or revmon of tl‘ns Constltu

- Proposa for amendments or revision shall be submJtted to the’ Chalrpel soli of thé AU Commiss jh '

who shall transmlt the same to AFCAC and the Member States w;thm thlrty (30) days ofrecelpt thereof

3. The Plenarj"shall meet to cons]der the propocals for: amendments or revisions and submlt their

1ecommendat10ns to the Executive Council.

4 The Assembly upon the, adv1ce of” the E\ecutlve Councnl sha[] examme the recommendat n;
penod ar followmg not:f'catlon of Member States in accordance wlth tlie. pr ions

5. Amenf
Member States in accordance with their |espect1ve constitutional procedure. The amendments shall enter.

~into f01ce in accmdance with the provisions of Article (19)

{9 -
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