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When replying please quote Ref.

MOT&UAT l0L4 VOL.II (7s) 3th September, 2018

Telephone
Fax:
E-mail:

TRANSCOM HOUSE
NGONG ROAD

P.O. Box 52692 - 00200
NAIROBI

ODUMicheal R. Sialai, EBS

The Clerk of the National Assembly

Parliament Building
NAIROBI

t9

Dear Sir

RATIFICATION OF THE REVISED CONSTITUTION OF THE AFRICAN
CIVIL AVIATION COMMISSION

The Cabinet during the 3'd Cabinet Meeting 2018 held on 14th August, 201 8 approved

the ratification of the revised constitution of the African Civil Aviation Commission
(AFCAC).

Attached is a copy of the revised Constitution of the African Civil Aviation
Commission (AFiAC) and an Explan atory Memorandum for consideration by the

Committee on Transport, lic Works

Yours faithfully r ':.1 t'
t_'.
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MINISTRY OF TRANSPORT, INFRASTRUCTURE, HOUSING, URBAN

DEVELOPMENT AND PUBLIC WORKS

EXPLANATORY MEMORANDUM ON TIIE RATIFICATION OF THE
REYISED CONSTITUTION OF THE AFRTCAN CTVIL AVTATION
coMMrssroN (ArcAC)

(a)The Objects and Subject Matter of the Treaty;

The African Civil Aviation Commission (AFCAC) is the African Union's
specialized Agency mandated with coordinating civil aviation matters in Africa
and cooperating with the International Civil Aviation Organization (ICAO) and all
other relevant orgarizations and other bodies which are involved in the promotion
and development of civil aviation. Its main objectives are;

o To fbster compliance with ICAO Standards and Recommended Practices for
the safety, security and environmental protection in civil aviation in Africa;

o Prort'roting understanding on policy matters between its member States and
States in other parts of the world;

o To ehhance the efficiency and regularity of the air transport industry among
African States and;

o Forrhulating and enforcing appropriate rules and regulations that give fair
and equal opportunity to all stakeholders and promote fair competition.

(b)Any Constitutional implications including -
(i) Any proposed amendment to the Constitution;

There is no proposed amendment to the Constitution.

That the Treaty is consistent with the Constitution and
promotes constitutional values and objectives;

The Treaty is consistent with the Constitution and promotes

constitutional values and obj ectives.

(ii)
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(c) The National Interests which may be affected by the ratification of the

Treaty;

AFCAC shall work in close cooperation with the different AU Organs, (Regional
Economic Communities) RECs, ICAO and the United Nations Economic
Commission for Africa (UN-ECA) as well as with other goverrrmental and non-
govemmental international orgartrzations, civil aviation service providers on civil
aviation matters of mutual interest. It is therefore in ttre interest of the Country that
it ratifies the Constitution so as to secure its interests.

(d)Obligations imposed on Kenya by the Treaty;

Sanctions - Any Member State that fails to honor its financial obligations to the
Commission for a period of two (2) years or more shall, as long as it is in such

arrears, forfeit the right to vote in the Plenary or to present candidates for any
elective or other post within AFCAC.

Denunciation - Any denunciation of this Constitution shall be made through
appropriate notification to the Chairperson of the AU Commission who, within
thirly (30) days shall advise AFCAC and its Member States accordingly. Thp
denunciation of any State from membership of AFCAC shall become effective one
(I) year following the receipt by the Chairperson of the AU Commission of such

notificatiou.

Settlement of Disputes - Any dispute arising between two (2) or more Member
States on the application or interpretation of this Constitution shall in the first
instance be settled through negotiations.

In case the dispute(s) remains unresolved within twenty one (21) days either Parly
may refer the dispute to the Bureau for resolution. The Bureau shall make a
decision within sixty (60) days of receipt of the referral.

In the event that the Bureau cannot resolve the dispute or should their decision fail
to provide a satisfactory solution to either Parfy within sixty (60) days, the dispute
may be settled by arbitration. The arbitration team shall consist of a panel of
African arbitrators appointed by each party. Ax additional arbitrator shall be

appointed by the other arbitrators.

The arbitation panel shall adopt its own Rules of Procedure and make an award
within six (6) Months. The decision of the Panel shall be final and binding on the
Parties.
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Without prejudice to the above provisions, the African Court of Justice and Human
Rights may be seized with any dispute regarding the application or interpretation
of this Constitution.

(e) Requirements for implementation of the Treaty;

The Constitution is open to signature, ratification, acceptance and accession by
African States in accordance with their respective Constitutional procedure. The
instruments of ratification shall be deposited with the Chairperson of the African
Union Commission which shall give notice of the date of deposit to AFCAC and
any Member States of AFCAC. The signing and ratification of the AFCAC
Constitution will ensure that Kenya meets her commitments as'a member State and
maintains its membership to AFCAC upon definitive entry into force of the revised
Constitution.

(f) Policy and legislative considerations;

A Member State under the 1969 Constitution shall continue to maintain its
membership of AFCAC until such time that the revised constitution of 2009
definitely comes into force on ratification by the 15ft African State.

(g) Financial implications;

The ratification of this Constitution will be incorporated into existing institutional
frameworks, there are no budgetary changes envisaged in terms of financial
implications.

(h) Ministerial responsibility;

The Cabinet Secretary exercises powers conferred by Section 52 (e) of the Civil
Aviation Agt (No. 2l of 2013).

(i) Imptications on matters relating to counties;

There are no implications on matters relating to counties.

fi) The summary of the process leading to the adoption of the Treaty;

The revised Constitution of AFCAC was adopted and opened for signature in
Dakar, Senegal on 16th December, 2009. The . new AFCAC Constitution
provisionally entered into force on 11h Muy, 2010 upon the 15m signature and will
definitely enter into force upon ratification by 15 African States in accordance with
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Article 19(4) of the saidrevised Constitution. Upon definitive entry into force the

revised Constitution will supersede the AFCAC Constitution adopted at Addis
Ababa, Ethiopia on 17ft January, 1969.

(k)The date of signaturel

The revised Constitution of AFCAC was adopted and opened for signature in
Dakar, Senegal on 16ft December,2}}9.

(l) The number of States that are party to the Treaty;

The African Civil Aviation Commission (AFCAC) is the African Union's
specialized Agency and therefore is constituted of Members of the African Union.
Membership is open to all African States and each Member State shall enjoy equal

rights in terms of participation and representation at AFCAC meetings.

(m) the views of the public on the ratification of the treaty;

The views of the public have not been sought regarding the ratification of the

Treaty.

(n)Whether the Treaty sought to be ratified permits reservations and any

recommendations on reservations and declarationsl

The Constitution has Articles that allow for Consultations when need arises,

Dispute Resolution and Denunciation.

(o)The proposed text of any reservations that should be entered when

ratifying the treaty in order to protect or advance national interests or
ensure conformity with the Constitution; and

The Constitution has Articles that allow for Consultations when need arises,

Dispute Resolution and Denunciation.

(p)Whether expenditure of public funds will be incurred in implementing
the Treaties and an estimate, where possible, of the expenditure.

4
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.AFCAC, n.reansthe Afr.ican Civil Aviation Comrrission as established iu 1969 and ref'erredto irr Alticle

? of this Constitution:

.A1'CAC Region' shall refer to a geoglaplrical region of Africa, as clefined by ttre Aflican Union;

I

.Africatr State' meaus an African State, nrenrlier of the Af ican LInion or the Urrited Nations;

.Assembly, rneans the Assernbly ol Heacls of State and Governrnent of tlre African Urrion;

,AU, rneans the Afrioan Urtiorr as established by the Constitutive Act oFthe Union;

,Bureau, r.rleans the AFCAC Bureau as described in Article l2 of this.Constitutiort;

:Cliairperson!,' me4ns the Chailpersort of the Aft:ioan,IJnion Cornmission;

iConstitution' meanS this AFCAC Constitution as adopted by the Meeting of Plenipotentiaries held in

Dakar, Ser:eg'al on the l6'l' of Decenlber 2009;

,Executing Agehcyl nieans the Body rqferred to in Artiqle 9.4 of the Yantoussottkto Decision;

' El,.egrtive Coulcil? mearrs tlt e El.ecut i y, q Cqunqil, o,(M irristgrs of thq' Aft ican Unioir'

creatgcl ,pursuant to the Chiqago

d944 aud the regulation o1 sllnll av:i atloll

rMember Statei rneans an African State lvhich has:signed ol rAtified/acceded to the AFCAC

Constitution;

,Mooiton:ini4ii,oay, means the Monitoriug Body establish-ed by Ariiele 9.2 pf tlre Yatloussou'kro '',, 
.

.,.':Declstott; . : :
::.1 . ' :.

. rnfSpAD' rnians,tlre AIJ:New Par.tner,ship for Afriqau Development Programme;

of :designated lepresentatives Member States.of AFCAG wltose

I0'of tlris, Constitution;

,'RECS' #lirrs the Regi onai Ecottomic-. Com munities as -recogn i zed by: the: AU ;

'secretariat'. nreatrs'the otgan to in Article l4 of this Constjtution;

l4 of this':.

'secrelary General' mears the Secretary General of AICAC as Brovided for under Altiole

Constitutioili : :

.Sub-Conimittee on air trausport established under Article.9.t of the Yamoussolklo

means tlie sub.seetoral Committie on air tratrspor! fhe Bodll1e.ferre! to in.Article. of theRrllps

i,,o"ed,rr" oJtherConference of Ministers of Transport, adopted by the Thideenth Session of t'he

Eiecutive corrncil helcl in Sharm El Sheikh. Egypt, frorn 24 to 28 June 2008;
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e) dBvelop collective arraligelnents te secure the necessary resottlces for tlle prolnotian of
, intetnational civil aviation, particlrlarly those pr'ovidqd within the fi'antewolk of bilateral arld

rnultilateral prograrnntes for technical coopet'atiott to Mernber States;

0 ensure advocacy and deferlce of cornrnon positions of rnentber States at internatiorral fora relating

to civil aviation;

g) ensur'e, seamless atrd close co-operatiou with ttle various RECs as weli as those of ot}er Af ican
: Or.gani.sations coDcerned with civil aviation nlatters:

ir) advise Mernber States on all civil aviation nratters,

wh.ich rnay hirrder the deve lopment and operation of tlre Af ican giv.il

rvhere possible, take correct ive and/or preventive actiorrs ir: coordinating

recprired;

Yan'ioussoukro Decisiorl to dischfugg:its d

Pr Oleqtion, fa!r cornpetition, dispute settlernent and sonsutner'prot.ectiotl; atug0$st othefs;

inafease and codrdinate synergies in the fields of searcli and rescue, qil'vage and accident

investisation: , '':" ---'o:--* --

tlte developnrent and implementation ofplans in the field o{

ttre ICAQ

the appoinhrient of Africans into ICAO;' its

i egol,Coptrciu
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Article 1l
Fmctions of the Plenary

The fuuctions of the Plenary shall be to:

a) issue policy guidelines through lesolutions aud reconttnendations;

b) eleqtthe President and Vice-Presidertts to serve as mentbers of the Bureau;

c) appr6Ve the Organizational Structure of AFCAC and appoirrt the Seeretary Genpral upoir tlrer

recortrmertdation of the Bttreatr;

d) approvethe wol'k proglarnnre, business plan, budget; rules and regulations of AFCAC;

e) establislt coin-rnittees and working groups,.as necesslx], to undertake special assignments or tasi<s

otfieq aqtlvitig,s, rules and procedures as deemed appropriate, 1o mget the

g) appqiit Extemal Auditors of AFCAC;

h) consider aud,tal<e apprbpriate action on the Exter:nal Auditors report;

.'.,
i) ensure tlre effective implementation of the Yamoussoukro'Decision, principa'lly the Iiberalizatipn

adopt the
trd*A,c;

subijift its
AssemblY

as deemed appropriate as

Vice-'Prpside.trts eleclgd

2. The of tire n.Grogp at ICA,O Council shall attend rneetings of the,Bureau itr an

The Pres!dency of AFCAC shall,be
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Article 14

Tlte Secrelariot

1. The Secretariat slratl be headed b),a Secreta.ry-Geuelal assisted by the necessary and conrpetent Staff
lor the smooth functioning of AFCAC.

2. Tlre Secretal'y General shallbe appointed !ythe Plenary upon therecornmendation of the Bnreau

4. The Secr:etary General shall ser:ve in office'for a ter,rn of three (3) years renewable once only for a

firrther term pf tlrree (3) years. 
:

5. Tlie Secretary-Gerteral shall;

a) follqw up ald ensure the irnplenrentation of the resolutions, directives and decisi.ons of tire

Plerlai'J, hore", and Monitoiing Body, inaccordance witlr the rules and rqgulatiodS of AFCAC;

b) repr.esent APCAC and, defendriits inteiests undgr the guidance and approval of the Pleriary and the

Bureau;

c) promOtp the devElopnreitt of.ihti progrC.,r.., projects and initiatives of AFCAC;

business plan5;
imp[ernentatibn;

0

rt lds and regrrl ations;

therelo:

k) subrnit to tlre Bureau' irnd ihe Monito;ing Body:anuual r,eports on tlre oper:ations of AFCAC;
,Y

kegpl [n custody the seal, documents, files and other data relating or relevqnt to
AFCAC: and '

rnafieleconrrrrendatioristoimprorieAECAC'sopei'ationalefficiency,'
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SECTION V - TRANSITIONAL AND FINAL PROVI"SIONS

Article l9

l

i. Tliis ConstitutioD shall be open to sigrratrrre, ratiflcation, acceptance and accossioti by Aflican States i,n

agcordance with their respective Constitutional procedtrre.

2. The instruruent of r:atification shall be deposited rvittr the Chairpersoh of the Aflican Urtion Conimission.

3. Aly Afiioap State acceding to this Constitution after its entry into force sltall deposit the insttumentof

ac.cession rvith tlre Cllairpersorr of the Commission.

ican $ta!es, 4i:rd sJrall

. Article 20
:Tr an s i t ion al Arr an ge ! n en t t

,]
4. ThiS C-ou$titUtiot.r Sltall plovisiorrally enter into force upo[ sigti]ature b]t fifteert Afl
clef,initilr.ely entel ilto force trport ratific.ation by fifteen (15) Aflican States.

5.'The U"pglltarlr sJrall give notice to ,RECaC a1d any Menrber State; of t[ie
Constirutioii;erters iirto force prov i s iona lil' an d defi nitively'

, drticle 21
Denunciatiott



i

a

1..


